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▼.(Or.)  :..  660 

Willapa,  Hie,  Portland  Butchering  Co.  v. 

(Or.n.....  689 

William  Mercantile  Co.  t.  Fussy  (Mont)  189 

Williams  t.  BiMgno  (Gal.)   610 

Williams  r.  MountaloMr  Qold  Mia.  Oo. 

(Cal.)   702 

WflHami  T.  WflUanu  (Oolo.  Bap^  286 


Williams.  Union  Pac-.  D.  &  O.  B.  0<k  T. 

(C^olo.  App.)   731 

Wfllson  T.  Northern  Pac.  R.  Co.  (Waah.)  140 

Wilson  y.  City  of  Salem  (Or.)   9 

Wilson  V.  City  of  Salem  (Or.)   601 

Wilson  T.  People  iColo.  Sup.)  944 

Wilson  T.  Wilson  (Ck>Io.  Sup.)  175 

Wilson,  Board  of  CcHu'ra  at  Fremont 

C3onnty  t.  (Colo.  App.)  2<V> 

Wilson,  Greenawalt  t.  (Kan.)  403 

Wilson,  Nelmes       (Cal.)  341 

Wlnterbotham,  Union  Pac.   B.  Co.  r. 

(Kan.)   1062 

Wlnterburg  v.  Winterburg  (Kan.)  971 

Witham.  Moline  Plow  Co.  r.  (Kan.)  751 

Wolf,  In  re  (Kan.)  104S 

Wong  Ah  Leong,  Pemle  t.  (G«U  105 

Wood.  Rect<v,  etc.*  of  St  Darld's  Gbnreli 

T.  (Or.)   18 

Woodman      Calkins  (Mont)  187 

Woods      Tanquary  (C^olo.  Anx)  7nT 

Woods.  Lowe  T. JC&l.)  TT..:   959 

Woodward  t.   E^uitvale  Smnltarr  Diat 

(Cal.)  23!) 

Woodward.  Howard        (Kan.)  34K 

Work  T.  Northern  Pac.  B.  Go.  (Moot.) . . .  72f; 

Wrm  T,  Wren  (CaU  77.% 

Wright,  Carpenter  t.  (Kan.)  798 

Taney,  Weber  t.  (Wash.)  473 

Young  T.  Andrews  (Wash.)  913 

Toung,  HUl  T.  (Wash.)  144 

Yonnft  Johnson  t.  (Cmo.  Sup.)  173 

Zimmerman,  Larimer  Oount7  Ditch  Co.  t. 
(Colo.  App^  nil 


REHEARINGS  DENIED. 


SrCaMs  In  wtOA  fohaarlngs  taaTS  been  deniad,  wtthoat  th«  randltlon  of  a  written  opMon,  alnM  tlie 
iblieatlon  of  the  original  op  uione  in  83  and  88  no.  TUa  Uat  dM*  not  kuilnda  aasas  whare  m optadoa 
IB  bean  fltod  m  the  denial  of  tha  rahaaring  ] 


Hyman  v.  Barmon,  (Wash.)  88  Pac.  1076. 
Poynter  v.  Chipman,  (Utah)  32  Pac  690. 
Wood  V.  Fox,  (Utah)  82  Pao.  46. 
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STATB  ax  nl.  UAMS  t.  BURDIOK,  State 
Auditor. 

(SuiK-eme  Conrt  of  Wyoming.  Oct  2,  1893.) 
STi.'ni  OmcBBS— Btock  Cohkissjo:t. 
SeM.  Lam  1800-81.  e.  33.  I  S0»  di- 
recti  unclaimed  estray  moneys  to  oe  paid  Into 
the  general  fund;,  and  section  33  requires  the 
payment  of  expenses  of  inspection,  cind  of  the 
coumissi(m  and  its  aerrants,  out  d  the  Inspec- 
tion fund  "hereinbefore  proTided,"  and  nerer 
oat  of  any  other.  Section  36  appropriates  for 
the  inspection  fund,  for  two  years,  $10,000. 
Under  the  1883  law  the  estray  moneys  bad 
been  paid  into  the  inspection  fiind,  and  nsed 
toi  said  expenBes,  no  other  appropriation  being 
made.  The  1880  law  directed  the  moneys  to  be 
covered  into  the  general  fund,  and  appropriated 
$10,000  for  the  expenses  for  one  year.  Htld, 
that  the  1890-81  law  intended  the  estray  mon- 
eys to  become  ultimately  part  of  the  inspt'ction 
fund,  together  with  the  appropriation,  and,  the 
latter  having  been  expraided,  the  lecretair  of 
the  board  was  tntitled  to  Im  paid  hli  aaluy 
from  said  eatray  moncn. 

Application  for  wilt  of  mandamos  to  com- 
pel State  Audits  Charles  W.  Bnrdlck  to 
allow  the  claim  of  relator,  H.  B.  IJams,  as 
secretary  of  the  board  of  livestock  com- 
missioners, and  to  draw  a  warrant  there- 
for on  the  Inspection  fond.  Peremptory  writ 
allowed. 

Frank  H.  Cnaxk»  tm  rdator.  Ohailes  N. 
Potter.  Atty.  Gen.,  for  reapondent 

GBOESBECE^  a  X  Ibe  relator  api^efl 
to  this  court  for  a  peremptory  writ  of  man- 
damna,  commanding  the  state  andltor  to 
draw  a  warrant  in  hla  favor  on  the  In- 
8j>eotlon  fund  in  the  state  treasury.  The 
cause  was  submitted  upon  the  petition  for 
the  writ,  and  the  demurrer  thereto.  The 
relator,  Xjams,  is  the  duly  and  regiilarly 
appointed,  qualified,  and  acting  secretary  of 
the  board  of  Ure-stodt  commlseimers,  a  com- 
mission created  and  organized  under  the  laws 
of  this  state.  In  accordance  with  the  stat- 
ute, bis  salary  was  fixed  by  said  board  for 
the  term  of  two  years,  including  the  raonth 
of  April.  1893,  at  the  rate  of  $1,200  per 
annum,  which,  under  the  terms  of  the  act. 
Is  required  to  be  paid  In  monthly  Install- 
ments of  $100  each.   On  July  6,  1892.  lie 


paid  oyer  and  deUrered  to  tb%  state  tnas- 
nrer,  In  accordance  with  the  provisions  of 
the  act,  the  sum  of  $606.13,  ^e  amount  be- 
ing unclaimed  moneys  derivM  from  the  sale 
of  estraya  under  the  act;  and  this  amount 
remains  in  the  custody  of  the  treasurer, 
intact  and  nnexpoided,  and  constitutes  the 
only  moneys  of  any  kind  yrbich  have  been 
received  by  the  treasurer  under  tbB  act 
On  August  2,  1893,  the  relator  rendered 
to  the  d^endant,  the  state  auditor,  his  ac- 
count for  salary  for  the  month  of  April. 
1893,  duly  verified  and  certified  as  required 
by  law,  which  was  disallowed  by  the  audi- 
tor for  the  fbllowlng  reason.  Indorsed  upon 
the  acooont:  "No  appropriation  having  been 
made  by  the  second  state  legislature  for 
the  Mcpenses  of  the  Wyoming  Uve-sto<^  com- 
mission for  the  corrent  year,  this  claim  la 
Hierefore  disallowed."  These  fftcts  are  ad- 
mitted to  be  true,  In  the  submission  of  the 
case.  The  controvn^  is  entirely  upon  the 
construction  to  be  gXvm  to  the  statute  cre- 
ating the  board  of  live-stock  commissions. 
Chapter  33,  Sees.  Laws  1890-91.'  On  the 
one  bond.  It  is  urged  Qmt  the  unclaimed 
moneys  for  the  sale  of  eetrays,  received  by 
the  secretary  of  the  commission,  must  be 
paid  Into  the  general  fund  of  the  state, 
and,  on  the  other,  that  they  must  be  hdd 
in  a  separate  and  distinct  fund,  de^gnated 
in  the  act  as  the  "Inspectlcoi  Fond,"  and 
aubjeot  to  the  order  of  the  board  of  Uvfr- 
stodc  commission's. 

L^islatlon  in  tUs  Jurisdiction  for  the  pro- 
tection of  the  live-stock  Interests  has  been 
a  fruitful  on^  and  It  Is  marvelous  that  such 
a  confusion  of  provisions  in  the  same  act 
should  be  found  after  so  many  repeated 
trials  on  the  part  of  the  legislature  to  ob- 
tain a  satisfactory  law  on  the  subject 
It  seems  difficult  to  reconcile  the  conflict- 
ing provisions  of  13ie  act  before  us,  and, 
in  order  to  ascertain  the  legislative  Intent, 
we  must  look  to  prior  leglalatifni  <mi  the 
same  subject  It  Is  not  necessaiy  to  review 
the  l^islation  at  every  session  In  this  re- 
spect, to  do  this.  Tbe  act  passed  by  the 
tenth  legislative  assmbly  of  the  territoiy 
(chapter  28,  Seas.  Laws  1888)  provided  for 
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^^a'telfr  ^t;Mtveii3e$,  9r 'catQe  whose  own- 
'ershfp*  TOuld  n'ol 'bi'asdeft&lned,  the  proceeds 
of  which  was  directed  to  be  paid  into  an  In- 
spection fund,  and  the  proceeds  of  all  e«trays 
shipped  with  other  cattle  of  tindoubted  own- 
ership were  directed  to  be  paid  to  the  secre- 
tai7  of  the  livestock  commission,  and  consti- 
tuted the  "estray  sto(^  fund,"  to  be  paid  over 
to  the  owners.  If  discovered,  and,  if  not  dbk 
covered  after  adTertlsement  describing  the 
cnttle,  to  be  paid  by  the  secretory  to  the  terri- 
torial treasurer,  to  the  credit  of  the  Inspec^ 
tlon  fund  provided  by  the  act.  No  appropria- 
tion was  made  by  this  leglslatiTe  assembly 
for  the  expenses  of  the  llTe-stock  commission, 
and  the  Inspection  officers  stationed  at  various 
shipping  points  within  and  without  the  state, 
from  the  general  ftand;  and  it  Is  dear,  from 
the  express  term  of  the  aot  Itsdf,  that  all 
such  charges  were  to  be  paid  oat  of  the  in- 
spection fund,  iifto  whldi  the  unclaimed  mon- 
eys for  eatrays,  and  the  proceeds  of  the  sale 
of  mavericks,  were  directed  to  be  paid.  The 
eleventh  legislaUve  aasembly  of  the  terri- 
tory, by  chapter  63  of  the  Session  Laws 
for  1890,  provided  that  the  moneys  realized 
from  the  proceeds  of  mavericks  sold,  and 
unclaimed  estray  money,  should  be  paid  In- 
to the  general  fund  of  the  state,  and  appro- 
priated the  sum  of  flO.OOO  for  the  "pur- 
poses of  the  Uve-stod£  ocHnmlsalon  defined 
and  provided  for"  In  the  aot  for  the  year 
ending  March  31,  1891,  the  close  of  the  fiscal 
year,  as  defined  by  statute.  This  approioiar 
tion  for  but  one  year,  instead  of  the  cu»- 
touuiry  blffionlal  period,  was  doubtless  within 
view  of  an  act  passed  by  the  same  legis- 
lature, providing  for  the  meeting  of  the 
next  territorial  legislature  In  the  following 
January,  whlcii  became  nugatory  by  the  ad- 
misfdon  of  the  state  Into  the  Union,  July  10, 
1800.  By  a  succeeding  chaptOT  of  the  Ses- 
sion Laws  of  1890,  the  moneys  in  the  pos- 
eesslcm  of  the  commission,  or  coming  Into 
Its  hands,  on  or  before  Mardi  31, 1890,  "from 
the  proceeds  of  mavericks  or  unknown 
estrays,"  were  to  be  covered  into  the  treas- 
ury, to  the  credit  of  the  general  fund,  and 
any  balance  to  the  credit  of  the  inspec- 
tion fund,  created  by  chapter  28,  Seas. 
Laws  1888,  supra,  on  said  date,  was  direct- 
ed to  become  part  <tf  the  general  fond  oa 
that  date;  and  the  act  of  1888  was  repeated, 
mien  the  Inspection  fund  provided  for  by 
the  statate  of  1888,  out  of  whidi  the  ex- 
penses of  theccHnmlssIon,tndiidIiigtbelD8pec- 
tlon  of  live  stock,  were  to  be  paid,  was  sup- 
planted by  Uie  act  of  1800,  under  the  terms 
of  which  the  commission  was  to  be  sup- 
ported, and  Uve  stock  inspected,  under  the 
specific  appropriation  made  In  the  act,  and 
not  by  the  moneys  received  frcsn  the  pro- 
ceeds of  undahned  estrays,  snd  tlie  sale  of 
msTerloks,  irtilcii  were  directed  by  the  act 
to  be  paid  owet  to  the  general  fund.  Tbe 
existing  statute  (ctaaptw  83,  Bess.  Laws 
1880-81)  r^>ealed  anew  llie  set  of  1888,  snd 
also  the  act  of  1890,  and  the  act  was  re- 


written at  length.  It  contains  providons 
common  to  the  statutes  of  1888  and  1890, 
and  dlmlnates  provisions  common  to  both. 
The  Inspection  fund  of  1888  Is  revived,  and 
by  section  21  of  the  act  It  is  the  duty  of 
the  state  treaau^r  to  keep  a  separate  ac- 
oonnt  of  all  moneys  received  by  him  nnder 
this  act,  designated  as  tiie  "Inspection  Fund," 
and  to  pay  all  warrants  properly  drawn, 
as  provided  in  the  act,  out  at  said  fund, 
which  shall  not  be  nsed  for  any  other  pnr- 
poses  than  the  exp^dltures  contemplated  by 
the  act  Section  22  provides  that  the  In- 
spection fund  shall  be  under  the  control  of 
the  board  of  live-stock  commissioners,  to  be 
expended  In  sudt  manner  aa  shall  best  pro- 
mote the  llve-fitoc^  inta^ts  of  the  state, 
and  in  conformity  with  the  provisions  of  the 
act,  and  for  no  oth&c  purpose,  and  by  fol- 
lowing sections  It  is  provided  that  all  of 
the  CTp^ises  and  indebtedness  of  the  com- 
mission are  to  be  paid  out  of  the  Inspection 
fund.  The  inovislon  of  the  acts  of  1888 
and  1880,  relating  to  the  sale  of  mavericks, 
are  omitted  from  this  act;  and  the  moneys 
realized  from  the  proceeds  of  unclaimed 
estrays  are  to  be  kept  by  the  secretary  of 
Oie  commls^on  in  the  "estray  fund,"  to  be 
paid  to  the  owners  upm  proof,  or.  In  case 
they  do  not  appear  within  one  year  after  the 
publication  of  estray  lists,  posted  by  the 
county  derk  of  each  county  In  his  office, 
and  In  a  OMispIcuoua  place  in  the  courthouse, 
to  be  paid  to  the  state  treasum',  "and  shall 
go  Into  the  gen«Rl  fund  of  the  state."  Fol- 
lowing this  last-quoted  provision,  taken  from 
section  30  of  the  act,  is  the  declaration  in 
section  33  that  aH  fees,  salaries,  compensa- 
tion, and  expenses  incurred  under  the  provi- 
sions of  the  act  shah  be  paid  out  of  die  tn- 
speotlon  fund  "hereinbefore  provided,"  and 
tliat  no  fees,  salary,  otnnpensatlou,  or  ex- 
peose  incnrred  under  the  act  "shall  ever 
under  any  circumstances  be  paid  out  of  any 
fund  oth&t  than  the  said  Inspection  fond." 
Section  36— the  laat  section  of  the  act,  ex- 
o^t  the  one  providing  for  the  iinmi^jBtA 
taking  effect  of  the  act— appropriates  for 
the  biennial  period  ending  March  31,  1893, 
the  sum  of  $10,000,  me-half  of  which  for 
each  fiscal  year  of  the  said  term,  for  the 
purposes  of  the  commlssloa,  as  defined  In 
the  act,  and  "it  shall  be  known  as  the  In- 
spection Fond." 

We  think  it  manifest  from  this  review 
of  the  statute.  In  the  light  of  prior  leglslsr 
tlon,  and  by  applying  fsmlUar  rules  of  «»- 
structlon,  that  the  legislature  intended  to  re- 
store the  Inspection  fund  created  the  act 
of  1888,  and  abrogated  the  aot  of  1890^ 
so  fte  as  It  provided  tiie  applioatlon 
of  the  proceeds  derived  Chun  undnlmed 
estrays  to  Uie  imrposes  of  lbs  Uve-stook 
commission,  notwithstanding  the  declaratloo 
in  section  80  of  thB  act  that  sadi  moneys 
dun  become  part  of  the  general  fund  of 
the  state.  The  Inspection  fund  la  the  only 
fund  mentioned  prior  to  section  38  u  "bar*- 
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tobetore  providoo,"  and  evidently  eontalna 
the  mcmeya  derlTed  from  the  proceeds  of 
andaimed  estrays  which  finds  Ita  waj, 
throusb  ttw  hande  of  the  uoretaiy  of  the 
llTe«toak  commjlankwi,  Into  the  etate  tnaih 
nry;  and  the  utedflo  ^propria tl<m  for  two 
Hfloal  jeaxa  thereafter  provided,  although 
tmned  ttm  "Inapeotlon  Fimd."  mnst  be  con- 
flldered  u  ovlj  a  portkm  thereof,  the  other 
part  of  it  bebir  derlTed  from  the  proceeda 
■of  nndalined  eatrars.  It  will  be  notloed 
that  the  q>eclfic  apivoprlatlcm  per  anntuu. 
In  the  atatnte,  la  reduced  one-half  from  the 
Amount  appropriated  by  the  act  of  1880; 
■aod  It  would  aeon  that  the  legtri&tora  con- 
sidered that  br  restoring  to  the  Inspection 
fond  the  moneys  reaulting  from  the  proceeda 
■of  tmdalmed  eatnt^B  the  reduced  appropriar 
tlon  mlglit  be  anfllclent  for  the  purp<»efl 
■of  the  commission  for  two  years,  at  least 
Altiioogh  the  provision  In  section  30  Is  nn- 
amblgnous.  directing  unclaimed  estiay  mon- 
■eys  to  be  paid  Into  the  general  fmid,  it  is 
no  clearer  than  1h«  iaiet  section,  33,  pro- 
viding that  the  expenses  of  Inspection,  and 
the  support  of  the  commission  and  Its  em- 
pl<ves,  must  be  paid  out  of  the  Inspection 
ftud  "hereinbefore  provided,"  and  nerer,  tm- 
^er  any  drcumstances,  oat  of  any  other 
fmid.  It  follows  that  the  moneys  received 
by  the  treasurer  from  the  Beoretary  of  the 
llTe-8to(£k  oommlaslon,  not  claimed  by  Che  un- 
known owners  of  estrays,  must  finally  go 
Into  the  Inspection  fund  created  by  the 
-act,  even  If  first  It  passes  Into  the  gen- 
eral fund  of  the  state;  otherwise,  sev- 
■eral  Important  sections  of  the  act  would 
be  meaningless,  and  the  plain  legislative 
intent,  gathered  from  prior  le^slatlon, 
and  even  from  the  act  Itself,  would  be 
Tlolated.  No  specific  appropriation  was 
made  by  the  second  legislature  to  defray 
"Qie  eipenses  of  the  live-stock  commission, 
1)ut  the  eixlsttng  statute  stands  unrepealed 
and  unmodified.  The  decislcms  of  this  court 
at  the  present  term  In  the  case  of  State  v. 
Bnnllck,  33  Pac  Bep.  iSS,  131,  control  our 
decision  In  this  cae^  under  the  construction 
-of  the  act  we  have  now  under  considera- 
tion. As  we  read  the  act,  the  inspection 
fund  must  be  preserved  Intact  for  the  use 
•of  the  llv»«to<^  commlaston  so  long  as  the 
■existing  law  Is  In  tome.  The  semiannual 
payments  made  to  the  state  trcflsnrer  by  the 
secretBiy  of  the  commission,  under  the  terms 
■flf  the  act,  as  unclaimed  moneys  derived 
from  the  sale  of  « trays,  are  part  of  the 
inspection  fond;  and  rinoe  the  spectflc  ap- 
propriation fw  the  U«mlal  period  ending 
March  81,  1896,  Is  exhausted;  they  consti- 
tnte  the  fhnd  tts^.  The  salary  of  the 
retetor  to  a  propor  cbarge  upon  this  fund. 
It  oa&  be  paid  oat  of  no  other  fond,  as  the 
«tatutea  now  exist,  and  it  appears  that  there 
are  soAdoit  moneys  tai  the  fond  to  pay  his 
■claim.  It  Is  a  continuing  fond,  and  may  be 
need  for  the  purposes  of  the  oonunjMoB. 
The  peremptory  wdt  la  allowad,  reqnlrlnc 


the  auditor  to  audit  and  allow  fb»  claim 
of  the  relator,  and  to  draw  Us  warrant 
tSwraCM  iq^n  the  treasorer  tor  UM  psyHMOt 
of  the  anount  of  the  daliB  ont  of  tfio  !&• 
speotloo  fond. 

OONAWAY  and  OLABK,  eoacur. 


STA.TB      8UBBTIBS  OF  KBOHNB. 

(Saprcme  Court  of  Wyoming.  Oct.  %  1893.) 

Bail— FBoannnie  bt  ttmnumom —Oum  Two- 
0S88  aw  hkW. 

1.  A  law  permittiiv  tha  dork  of  eoart*  ta 
vacation,  to  take  ball,  and  fix  its  imonat,  la 
not  QDconstitudoaal,  as  nraferrlng  on  said 
iclerk  Judicial  power. 

2.  It  Is  no  dsfensa  for  the  amstiea  on  a 
ban  bond  that  the  lnfor«aatl(»i  was  insolfldent> 
Is  verified,  or  that  the  arrest  of  the  principal 
on  a  warrant  issued  on  such  laf(vmaaon  was 
fUegal. 

3.  A  statute  permitting  Informations  to  t>e 
filed  withoat  praimioary  ezamlnatioa.  when- 
evw  tile  prosecuting  attorney  is  satisfied  that 
a  crime  or  offense  has  been  oommitted  bi  his 
ooanty,  Is  not  Invalid  as  mi  Infrlngenicnt  vt 
"due  prooess  of  law." 

Case  reserved  firom  fflstriot  coor^  Sheridan 
county;  W.  8.  Metz,  Judge. 

Proceedings  In  the  nature  of  scire  ^das 
against  the  sureties  of  Henry  Erohne.  They 
raise  these  questions:  (1)  That  ttie  clerk  of 
the  district  court  cannot  admit  to  ball  under 
the  statute  conferring  that  power;  (2)  that 
the  arrest  of  tbdr  principal  was  iU^^,  as  tiie 
Information  was  v^fled  upon  information 
and  belief;  (3)  that  the  entire  proceedings  are 
void,  because  th^  principal  had  no  prell mi- 
liary examination  b^ore  tiie  Information  was 
filed,  and  before  he  was  admitted  to  t)all,  he 
not  having  waived  the  Bam&  Bond  held 
valid,  and  Judgment  dlreoted  against  the 
aureties. 

Charles  N,  Potter,  Atty.  Oen.*  for  the  State. 
A.  C.  Cam^ieU  and  B.  W.  Breckons,  for  de- 
fendonts. 

GROB8BBGK,  QL  J.  Ibis  prooeedhig  was 
reserved  by  the  district  court  of  Sheridan 
county  for  the  decision  of  this  court,  under 
the  statute  providing  that,  when  an  import 
tant  or  dlfiicult  question  arises  In  an  action 
or  proceeding  pending  before  the  district 
court  In  any  county  of  tUs  tvrltory,  (state.) 
the  judge  of  said  court  may.  on  motkm  of 
either  party,  or  upon  his  own  motion,  cause 
the  same  to  be  reserved,  and  sent  to  the  su- 
preme court  for  its  dedal (xl  Chapter  66, 
Sesa.  IdbWB  iSSR,  An  information  was  filed 
In  the  district  court  of  Sheridan  county,  ao- 
cosing  one  Henry  Krohuo  and  others  of 
grand  larceny  committed  In  said  county,  as 
alleged,  on  March  15.  1802,  by  the  county 
and  proseootlng  atttomey  of  said  county, 
without  any  preliminary  examlnaticm  of  tho 
def aidant  Bjrohne^  In  the  vacation  of  the  dis- 
trict court  of  said  county;  and  this  informa- 
tion WM  Tislflad  by  tho  affldaTtt  oC  M.  Z*. 
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Blake,  ks' county  and  jwosecntlng  attorney, 
the  TStflcatton  stating  that  he  has  been 
reUably  informed  and  beneves  that  the  facts 
■fated  In  the  Information  are  tme.  Thla 
Information  was  filed  September  26,  1803, 
and  the  drak  of  the  court  laaued  a  warrant 
fac  the  arrest  of  Oie  def  ^idanfa^ '  taududlng 
Krohne.  The  followtng  day,  Krohne  was 
brought  btf  ore  the  clerk  of  the  court,  and 
adndtted  to  baU  him  In  the  sam  of  $1,000, 
^th  file  d^eodautB  In  this  action  as  surettes, 
conditioned  for  Us  vpearance  at  the  a»t 
term  of  the  district  court  for  said  oonnty, 
thrae  to  remain  from  day  to  day,  and  not  to 
depart  without  lam  of  cout,  and  to  abide 
the  Judgment  of  said  conr^  whereupon 
Krohne  was  discharged.  He  ftHed  to  appear, 
at  the  first  day  of  said  oonr^  next  faoldm 
thereafter,  the  bond  was  dedared  forfeited, 
and  proceedings  in  tiie  nature  of  scire  fodas 
W6re  begun  by  the  Erection  of  said  court 
against  the  defendant's 'sureties.  They  ap- 
peared, and  excepted  to  the  rule  to  show 
cans^  ailing  as  grounds  th»etor  (1)  that 
the  informatian  Is  In  violation  of  the  con- 
stitution of  the  United  Slates,  and  of  sec- 
tion 4  of  article  1  of  the  constitntlon  of 
this  state,  for  the  reason  that  no  prellmlnftry 
examination  of  Kn^me,  the  principal  on  the 
bond,  was  had  iq>on  the  diarge  set  forth 
in  the  Information,  the  same  not  having  been 
waived,  and  because  the  Information  was 
not  made  upon  probaUe  cause,  supported  by 
oath  or  affirmation  or  affidavit,  as  required 
1^  the  constttuUon  of  Wyoming;  (2)  that  the 
statute  unda  which  the  Information  was  filed 
l8  contrary  to  the  constitution  of  this  state, 
and  the  constitution  of  the  United  States, 
in  that  it  deprives  the  said  Krohne  and  the 
suredes  d^endant  of  liberty  and  property 
without  due  process  of  law;  (3)  ^t  said  In- 
formation and  all  proceedings  had  thereon- 
Aer  are  of  no  effect,  for  the  reason  that  no 
preliminary  exuninatlon  was  had  of  said 
Krohne,  as  required  by  the  laws  of  thla 
state;  and  (4)  the  information  Is  void,  and 
all  proceedings  thereunder  of  no  effect,  for 
the  reason  that  the  Informatton— and  the 
statute  undor  which  the  same  was  prose- 
eatad— to  In  violation  of  the  fourteenth 
amendment  to  ttie  constitatton  of  the  United 
States,  in  that  It  deprives  the  said  Krohne 
of  eqiul  protection  of  the  laws.  The  coort 
reserved  the  questions  to  this  court  for  de- 
cision, pursuant  to  the  statute  supra.  An- 
other question  submitted  on  argument,  not 
directly  embodied  in  the  exceptions,  is  that 
the  clerk  of  the  district  court  for  Sheridan 
conntr  had  no  authority,  although  conferred 
by  statute,  to  fix  the  amount  of  ball,  and  to 
le*:  to  bail  Krohne,  the  principal  on  the  bond. 
It  was  stipulated  in  the  hearing  before  ns 
that  the  following  questions  should  be  con- 
sidered as  reserved  by  the  district  court  fbr 
01U*  determination:  First,  whether  or  not  the 
ball  iMnd  of  the  defendant  Krchne  Is  void 
for  any  of  the  reasons  charged  In  the  ex- 
ceptlons  of  the  sureties;  and.  second.  -WbiBai^ 


'  er  the  sureties  are  Bable  tmdcr  said  bond, 
and  lodgment  slionld  tw  TeaSend  against- 
them  In  this  proceeding. 

1.  Hie  authority  of  fbe  deric  of  the  court 
t»  Issue  the  warrant,  sad  to  admit  to  bail, 
was  confnred  by  statute.  SecUon  8,  a  59,. 
Bess.  Laws  1SQ0~&1.  This  section  was  re- 
pealed by  section  2,  &  21,  Sees.  Laws  1893, 
bat  Vita  In  force  at  the  lime  of  flhng  the  In- 
formatlim,  the  Issuance  of  the  warrant 
thereon,  and  the  taking  of  the  ball  there- 
tmder.  It  Is  contouled  that  the  statute  was 
unconstitutional,  in  permitting  the  derk  of 
the  oonr^  in  the  vacation  or  recess  thereof, 
to  take  ball,  and  fix  the  amount  of  such 
ball,  as  conferring  upon  the  derk  Judicial 
power.  The  cnse  of  HaU  v.  Marks,  34  HI. 
BtS8,  to  dted  In  support  of  this  contention, 
where  the  court  held  that  a  derk  could  not 
raider  In  vacation  a  Judgment  in  default. 
In  that  case  It  seems  that  such  was  the 
practice  of  one  of  the  drcolt  courts  of  Illi- 
nois, and  it  does  not  appear  to  liave  been 
warranted  by  statute.  In  some  states  such 
a  practice  obtains,  to  allow  the  derk  to  en- 
ter Judgment  in  vacation  In  certain  cases  of 
default,  but  this  power  I  understand  to  be 
conierred  by  statute.  Mr.  Bishop  says  tliat 
"andentiy  the  sheriff,  possessing  Judidal 
with  ministerial  powers,  was  the  prindpal 
balling  officer.  In  many  of  the  states,  he 
may  take  ball;  hi  others,  not"  1  Bish. 
Crlm.  Proc.  (3d  Kd.)  |  251,  and  cases  dted. 
Ihe  following  cases  hold  tliat  sheriffs  or 
derks  may  take  l>aU,  and  some  of  them  are 
to  the  effect  tliat  they  can  fix  the  amount 
thereof:  Mosa^  v.  State,  6  How.  (Miss.)  298; 
State  V.  Edwards,  4  Humph.  220;  State  v. 
Brown,  32  Miss.  275;  Blackmau  v.  State,  12 
Ind.  550;  Com.  v.  Boberts,  1  Duv.  199; 
Antonez  v.  State,  26  Ala.  81;  Evans  v.  State. 
63  Ala.  195;  State  v.  Wyatt,  0  La.  701; 
State  V.  QUbert,  10  Iju  Ann.  624;  State  v. 
Jones,  3  La.  Ann.  10;  WaUenweber  v.  Com.. 
3  Bush.  68;  Schneider  v.  Com.,  3  Mete.  (Ky.) 
411;  McCole  v.  State,  10  Ind.  60;  Dickinson 
V.  Kingsbury.  2  Day.  1;  State  v.  Hendricks,. 
(La.)  5  South.  Bep.  177;  Ellis  v.  State.  10 
Tex.  App.  324;  McClure  v.  Smith,  56  Ga. 
439.  It  was  hdd  in  Kansas  that  when  a 
court  has  failed  to  fix  the  amount  of  bail 
of  a  defendant  arrested  upon  a  warrant  Is- 
sued upon  information,  and  there  to  no  dis- 
trict Judge  in  the  county,  the  derk  of  the 
district  court  may  fix  the  l>aii  of  the  defend- 
ant, and  this  upon  the  ground  that  the  stat- 
ute so  provided.  State  v.  Schwetter,  27 
Kan.  499.  See  People  v.  Aane.  4  Denlo, 
680;  McCole  v.  State,  10  Ind.  60.  In  Ains- 
worth  V.  Territory.  3  Wash.  T.  270,  14  Pac 
Bep.  690,  it  was  hdd  that  the  Judge  of  a 
criminal  court  of  record  might  accept  and 
approve  a  ball  bond  in  vacation,  even  where 
the  prisoner  had  been  previously  committed 
in  default  of  bail  and  was  in  custody  of  the 
absiitt,  as  the  statute  antfaorised  a  Judge 
at  diambers  to  determine  all  mattm  wher» 
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a  Jury  was  not  required;  and  In  this  case  It 
was  claimed  that,  as  the  prisoner  was  held 
by  the  sherlflF,  that  officer  alone  could  ac- 
cept balL  In  Vermont  a  clerk  of  a  county 
court  Issued  a  bench  warrant  upon  an  In- 
dictment  in  term  time,  returnable  forthwith. 
This  warrant  was  served  in  auotner  county, 
and  the  defendant  was  released  in  the  coun- 
ty where  it  was  issued,  but  rearrested  upon 
the  second  warrant  Issued  by  the  clerk,  of 
said  court  In  Tacatlon,  the  court  having  ad- 
journed after  the  first  warrant  was  Issued. 
It  was  held  that  the  statute  conferred  the 
power  to  issue  the  warrant  in  term  time 
or  vacation,  as  drcumstaixces  mlfht  require, 
without  an  express  order  from  the  Judges 
for  the  arrest  of  a  person  indicted,  and  for 
his  detention  for  trial  at  the  next  term  of 
court  The  court  say:  **If  this  seems  to 
Inrest  d&ckB  with  quasi  Judicial  power.  It 
Is  not  a  new  feature  attaching  to  the  office. 
At  a  very  early  day,  certain  of  the  clerks 
of  the  court  of  chancery  performed  the  du- 
ties which  are  now  devolved  upon  masters 
In  chancery.  They  were  to  the  number  of 
twelve,  distinguished  from  clerks  under 
them  by  the  name  of  'Mast^v  In  Oh&ncery,' 
and  were  the  assistants  to  the  chancellor, 
who  referred  to  them  Interlocutory  orders 
for  stating  accounts,  computing  damages, 
and  the  like.  In  process  of  time,  as  business 
increased,  the  clerk  whose  dul7  It  was  to 
keep  the  records,  or,  as  formerly  called,  the 
'rolls.'  became  distinguished  as  master  of  the 
rolls.  2  Bout.  Law  Diet  p.  121.  So  our 
rules  of  court  and  statutes  hare  long  dis- 
tinctly recognized  the  quasi  Judicial  fonctlon 
in  the  clerk  in  various  ways;  notably  In  the 
matter  of  assessment  of  damages  and  tax- 
ing of  costs.  The  policy  at  leglaiatloii  with 
us  has  been  constantly  to  enlarge  the 
powers  of  cleriEs."  In  re  Duiant,  60  Yt 
ITO.  U  Ail  Bep.  650.  That  the  deric  of  a 
district  court  may  perform,  nnuer  our  stat- 
ntes,  quasi  Judicial  functions,  haa  nerer  beat 
doubued.  He  may  issue  writs  of  mttacSt- 
ment  upon  affldavits  filed  ther^r,  without 
Kubmlttlng  the  same  to  a  court  or  Judge, 
and,  in  racatloii,  wlthont  consulting  a  court 
or  Judga  Other  duties  of  like  cbaractw 
have  been  Imposed  by  statute  upon  the 
clerk,  for  the  conrenlenoe  at  sultine.  U  a 
sheriff  or  a  single  Judge  In  the  recess  or  n- 
cation  ^  bis  court  may  oonstltutlonaUy  fix 
the  amount  ot  the  ball,  and  let  to  ball  a 
defendant  in  a  criminal  case,  I  do  not  see 
why  this  power  could  not  be  conferred  upon 
a  eleik  of  Oi»  district  court  The  object 
at  the  statute  Is  humana  It  Is  fbr  the  bene- 
fit (tf  the  accused,  as  the  court  may  not  be 
in  session,  or  the  Judge  thereof  may  be  ab- 
aait;  at  the  time  of  his  application  to  be 
let  to  bail.  Judicial  power  cannot  be  con- 
ferred upon  &  sLogle  Judge  out  of  his  court, 
and  at  duunbers,  unless  upon  the  theory 
that  his  court  la  kept  open  for  such  pur- 
poses. Our  statutes  have  long  recognized 
this  power  in  a  Judge  In  vacation,  and  of  a 


clerk  of  a  court  to  let  to  b^.  Bev.  St 
Wya  H  8204-8220;  Sen.  Lawn  1890-01,  e 

SO. 

2.  The  Information  is  assailed  because  it 
was  verified  upon  the  Information  and  belief 
of  the  prosecuting  attorney,  and  not  made 
upon  probable  cause,  supported  by  oath  or 
affirmation  or  affidavit,  as  required  by  the 
constitution  of  Wyoming.  Our  constitution 
provides  that  no  warrant  shall  issue  but  upon 
probable  cause,  supported  by  affidavit,  etc. 
A  number  of  cases  have  been  cited,  holding 
that  such  a  verification  is  insufficient  under 
provisions  similar  to  that  In  our  constitution. 
In  re  Rule  of  Court  8  Woods,  502;  Swart 
V.  Kimball,  43  Mich.  443,  6  N.  W.  Rep.  685; 
State  V.  Oleason,  32  Kan.  245,  4  Pac.  Bep. 
363.  Contra,  U.  S.  v.  Eldredge.  (Utah,)  13 
Pac.  Rep.  673.  It  is  not  necessary  to  consider, 
In  this  proceeding,  whether  or  not  the  In- 
formation was  Insufficient  on  account  of  a 
defective  verification,  or  because  the  arrest 
of  the  defendant  upon  a  warrant  issued  ui^ 
on  such  Information  was  Illegal,  as  I  do  not 
thiuk  the  sureties  had  the  right  to  raise 
those  questions  for  their  principal.  It  was 
h^  by  the  supreme  court  of  Kansas,  in 
State  T.  Gleason,  supra,  upon  an  exhaustlTe 
review  ot  the  anthorities,  that  a  verification 
npon  hearsay  and  belief  was  not  sufflcieot  to 
auduMTlie  the  issuance  of  a  warrant  for  the 
arrest  of  a  party  thwein  duurged,  when  no 
previous  pr^minary  «uunlnatlon,  and  no 
waiver  of  the  right  ot  such  examination,  had 
be^  had,  and  that  a  motion  to  set  aside 
tiie  warrant  should  be  sustained,  as  auch  a 
▼eriflcatlon  was  in  victotlai  of  a  section  of 
the  bill  of  rights  In  the  omstitntion  of  the 
state  that  no  warrant  shall  be  issued  to  seize 
any  person  bnt  on  probable  cause,  sappaeteA 
by  oath  or  afilrmatlui.  Bnt  the  same  court, 
at  the  same  term,  bdd  that  an  information 
so  volfled  was  auffldoit  for  every  purpose, 
except  merely  tor  tiie  purpose  ot  Issuliig  a 
warrant  for  the  arrest  ot  the  deCoidant,  and 
tiiat  the  caae  ot  State  Gleason  was  in 
harmony  with  such  ruling.  It  seems  to  have 
beoi  held  hi  People  t.  Shaver.  4  Pai^, 
Orim.  B,  40,  ttiat  it  was  a  good  defense  to  an 
action  on  a  recognisance  that  it  was  taken  on 
an  Illegal  arrest  of  a  prisoner  for  whom  the 
defendant  in  that  salt  became  ball,  yet  this 
seems  to  be  against  the  cuRmt  of  authori- 
ty. A  recognisance  la  not  voided  hy  the 
mere  fact  that  the  indictment  is  defective, 
and  liable  to  be  quashed.  Oom.  v.  Skegga, 
8  ButOi,  19;  Heater  r.  State.  15  Tex.  App. 
418;  Jones  t.  State.  Id.  82;  U.  S.  Beese, 
4  Bawy.  629;  State  t.  Gocfce,  87  Tex.  155; 
Beere  t.  State,  84  Ark.  010.  So  it  has  been 
held  that  the  sureties  np<n  a  recognlnnoe 
conditioned  for  ttie  appearance  of  their  prin- 
cipal at  the  next  term  of  court  to  answer 
to  a  criminal  charge  cannot  come  Into  court, 
and  question  the  sufficiency  of  the  Indlctmoit 
without  producing  the  body  of  their  prind- 
paL  State  Bhodlns.  87  Tex.  165;  Pack  v. 
States  28  Ark.  23S;  Williams  t.  State,  20 
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Ala.  6S.  In  this  lost  case  dted  the  court 
tued  the  following  language:  "Itie  recog- 
nizors (except  the  accosed)  have  no  connec- 
tion wltb  the  Indictment,  ond  the  (piestion 
of  its  regularity  or  irregularity,  In  this  re- 
spect, la  whoUy  disconnected  from  their  un- 
dertaking. They  bind  themselves  that  their 
principal  shall  appear  and  answer  the  charge 
against  him,  and  If  he  tall  to  do  so  the  condi- 
tion Is  broken,  and  they  become  liable  for 
the  penalty."  See  XJ.  8.  t.  Wallace.  4S  Fed. 
Rep.  569;  Fleece  t.  State,  25  Ind.  384;  DU- 
1^  T.  State,  (Idaho,)  29  Pac.  Rep.  4B,  citing 
State  T.  SutcUffe,  (R.  I.)  17  Atl.  Rep.  920; 
Jones  T.  Oordtm,  (Ga.)  9  S.  E.  Rep.  782;  Lee 
V.  State,  (Tex.  App.)  8  S.  W.  Rep.  277;  State 
T.  Hendricks,  (La.)  6  South  Rep.  177;  Brown 
T.  People,  28  m.  28;  Mix  t.  People,  Id.  32; 
State  T.  Stout,  11  N.  J.  Law,  124.  The  sure- 
ties on  a  bail  bond  or  a  recognisance  each 
become  a  pledge  and  manucaptor  for  the 
principal  on  the  bond  or  recognizance.  They 
are  not  the  Judges  of  the  propriety  or  util- 
ity of  the  attendance  of  their  principal  at 
the  eoort  whither  he  Is  bomid  to  appear. 
The  law  refers  all  such  qiiesttons  to  the  court 
where  he  Is  required  to  repair,  and  the  court 
alone  has  the  power  to  decide  whether  the 
principal  is  bound  to  appear.  An  daborate 
review  of  the  anthorltles  npon  this  proposi- 
tion Is  found  In  the  case  of  Uttleton  r.  Stale, 
4tt  Art  413.  It  was  there  asserted  that  the 
defendant,  the  principal  on  the  recognizance, 
was  inegoUy  arrested  tn  a  certain  county  hy 
the  Bb^ff  of  anothtf  coonty,  upon  a  war- 
rant issued  a  Justice  of  lite  peace  of  the 
otho*  county,  not  In  hot  purmlt  of  the  offend- 
er, the  statute  probably  restricting  Hie  au- 
thority to  execute  a  process  by  a  sheriff  to 
bis  conn^.  The  btmd  mu  taken,  however, 
by  (he  sheriff  In  bis  own  county,  while  the 
prisnoer  was  In  his  custody,  and  while  there 
was  a  charge  pending  against  him  for  an 
off«ise  eogiUsable  befbre  a  magistrate  who 
Issued  the  warrant  of  arrest  The  court  say: 
"Upon  a  (rial  tor  file  offense  under  (he  dr- 
cnmstancea,  or  upon  an  application  by  the 
prisonor  to  be  released  fSrom  imprisonment 
nt>on  habeas  corpus,  the  courts  refuse  to  In- 
qnlre  into  the  manner  or  drcnm  stances  of 
the  urest,  even  thoni^  It  has  been  made  by 
force  In  a  txmiga  Jurisdiction."  A  number 
oS  caaes  are  dtod  fft>m  different  states  in 
support  of  tills  position,  nearly  all  of  whl<jh 
were  reviowed  In  the  case  of  Klngen  t.  Kel- 
ley.  S  Wya  606,  28  Pac  Rep.  88.  where  the 
same  doctrine  was  announced.  The  Ariran* 
sas  court  fnrtb«  aay,  In  this  connection: 
"As  the  [MTisonw  la  entitled  to  discharge  upon 
ball  in  every  case  of  misdemeanor,  It  Is  diffl- 
cidt  to  see  what  greater  right  he  has  to  have 
the  court  Inquire  Into  the  manner  or  place 
of  his  arrest,  after  rdease,  than  he  had  be- 
fore^ As  it  la  a  question  in  favor  of  liberty, 
it  would  seem  that  the  courts  would  more 
readily  Inquire  Into  the  cause  of  his  com- 
plaint while  the  restraint  Is  upon  him.  And 
MO  it  has  been  held  that,  after  ball  in  a  erinn 


inal  case,  no  objection  can  be  talten  to  fbo 
manner  of  the  arrest  Peck  t.  State,  63  Ala. 
201;  Stever  v.  Somborger.  24  Wend.  273; 
Manufacturing  Go.  r.  West  1  Oush.  388." 
This  decision  further  states  that  the  du- 
ress of  the  principal  Is  not  a  cause  of 
defense  by  the  sturetlee  to  a  ball  tn  a  criminal 
case,  because  the  law  affords  them  no  redress 
against  their  principal  upon  payment  of  their 
recognisance,  the  recognizance  bdng  a  pri- 
mary undertaking  on  their  part,  and  It  not 
being  necessary  ^t  the  prisoner  should  be 
a  party  to  it;  citing  TUlson  v.  State,  29  Kan. 
4S2;  High.  Ballm.  p.  204;  U.  8.  v.  Rydn, 
110  U.  B.  729,  4  Sup.  Ct  Rep.  196;  Huggins 
V.  People,  39  lU.  241;  Phimmer  v.  Pe<9le, 
16  III.  358,— In  whldi  last  case  the  test  ap- 
plied by  the  court  whwe  the  principal  plead- 
ed his  duress  In  the  ^ecutlon  of  the  bond, 
was  whether  he  would  have  been  released 
on  habeas  corpus  at  the  time  of  executing 
the  bond.  It  seems  that,  where  the  sureties 
have  received  the  benefit  of  the  duress  of 
the  principal,  there  has  beoi  a  fundamental 
defect  in  the  proceeding  which  led  to  the 
arrest  that  in  dfect  rendws  it  Told,  and 
the  bond  taken  nnD,  as  where  the  magistrate 
taking  the  bond  had  no  jurisdiction  of  the 
case,  and  hence  no  authority  whatever.  I 
am  of  the  opinion  that  even  though  the  ar- 
rest of  the  defendant  could  be  held  illegal, 
fw  (he  reascm  that  the  warrant  issued  for 
his  arrest  without  probable  cause,  supported 
1^  affldavit  as  (he  Information  was  Trifled 
apcm  information  and  bdlef,  sach  a  define 
cannot  avail  the  surettea  In  this  looceedlng, 
and  that  any  objectlm  to  ttie  InformatitHi, 
either  Ihmt  It  did  not  stato  an  offense  or 
was  liurafflci«itly  verified,  must  be  ovamled. 
This  might  have  been  waived  by  the  accused. 
If  he  had  been  on  trial.  The  sureties  are 
ocmsidered  as  Jailers  of  their  principal,  of 
his  own  diooslng;  and  the  object  of  the  state 
In  requiring  ball  is  not  pecuniary  compensa- 
tion, but  to  compel  the  presoice  of  the  ac- 
cused, to  the  end  fliat  Justice  may  be  admtat- 
istored.  Bxirawdlnary  ranedies  are  provid- 
ed by  the  state  for  (be  surrender  of  the  ac- 
cosed 1^  the  sureties.  As  his  pledgors, 
manucaptors,  and  Jailers,  they  are  bound  to 
produce  him  In  court  and  they  are  consid- 
ered responsible  for  his  appearance  Uierfc 
Exacting  the  pcnal^  of  tha  bond  Is  die  pnor 
idunoit  for  neglect  of  this  duty  on 
part  not  for  any  act  of  the  accused.  The 
relation  of  principal  and  surety  between  the 
accused  and  his  ball  exists  only  in  a  qoali- 
fled  sense.  It  has  been  held  by  the  supreme 
court  of  the  United  States  that  it  la  against 
public  policy  to  aid  the  ball  to  relieve,  them- 
selves from  the  punishment  meted  out  to 
tiiem  for  their  neglect  in  fiiaing  to  anrreiider 
thdr  prindpal  to  Justtcow  U.  B.  r.  I^er, 
supra. 

8.  It  is  shown  (lie  exoeptiosts,  dniy  rvA- 
fied.  that  Krohne,  (he  principal  on  the  boat, 
had  no  preliminary  examination  previona  to 
the  execution  of  the  bond,  and  that  he  bad 
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not  waived  the  right  to  snch  an  examlua- 
tlou.  Ttie  statute  In  force  at  the  time  of 
the  execntlon  of  the  bond  and  the  tnstlto- 
tlon  of  these  proceedings  provided  that  "no 
InformatlDU  shall  be  filed  agalniit  any  per^ 
son  for  felony  until  such  person  shall  have 
had  a  preliminary  examination  therefor,  as 
provided  txy  law,  before  a  Justice  of  Oie 
peace,  or  other  examining  magistrate  or 
officer,  and  shall  have  been  held  for  trial  by 
snch  court  or  officer,  nnleas  snch  person  shall 
have  waived  his  right  to  snch  examination: 
provided,  however,  that  Informations  may 
be  filed  wltiiont  snch  examination  against 
fugltlveB  from  Jnstlce,  and  In  misdemeanor 
cases  not  pnnlahable  by  a  Jnstlce  of  the 
peace,  or  whenever  the  county  and  prosecut- 
ing attorney  Is  satlafled  that  a  crime  or 
offense  has  been  committed  in  his  connty." 
Section  7,  e.  59,  Sess.  Laws  1890-01.  With 
the  exception  of  the  last  clauses  of  this  sec- 
tion, it  contains  the  provisions  common  to 
the  statutes  of  snch  states  as  have  adopted 
proceeding  by  information  on  the  part  of  the 
prosecuting  attorney  In  lien  of.  or  as  a  con- 
cnrrent  proceeding  with,  Indictmwt  against 
persons  accused  of  crlzoinal  ofFrases.  These 
statutes  have  generally  made  tbe  ^ception 
to  the  mle  requiring  a  preliminary  examina- 
tion previous  to  the  filing  of  an  Informa- 
tion, in  the  cases  of  fua^tlvee  from  Justice, 
and  in  misdemeanor  cases  cognisable  before 
a  Justice  of  the  peace.  Such  exertions 
have  not  been  assailed,  and  certainly  have 
not  been  held  a  constitutional  violation  of 
the  rights  of  the  accused.  The  information 
referred  to  in  the  act,  doubtless,  was  intend- 
ed to  mean  an  information  In  the  district 
court  In  cases  of  fugitives  from  Justice, 
under  the  act  of  congress  relating  to  their 
extradition  or  rectuisltion,  tlie  absconding  ac- 
cused may  be  demanded  and  surrendered 
upon  the  production  of  a  certified  copy  of 
the  Indictment,  "or  an  affidavit  made  before 
a  magistrate  of  the  state  or  terrltoiy"  (diar^ 
ging  the  person  demanded  with  crime.  Rev. 
St.  n.  S.  I  5278.  The  accusation  may  be 
made  upon  affidavit  before  a  Justice  of  the 
peace,  without  filing  an  Information  or  se- 
curing an  Indictment  against  the  fugitive, 
or  without  first  having  the  pr^mlnary  sx- 
amlnation  before  the  magistrate.  It  has 
been  the  practice  here,  and  doubtless  In 
other  Jurisdiotiona,  to  secure  fugitives  from 
Justice  upon  the  affidavit  made  before  a 
magistrate,  and  to  hold  the  preliminary  ex- 
amination upon  th^  return  In  custody  of 
the  officer.  Why  an  ocoeption  should  be 
made  In  audi  cases  Is  not  clear,  aa  the  fugl- 
ttra  may  be  apprehended  and  secured  In  the 
first  Instance  wittiout  any  preliminary  hear- 
ing of  the  evidence  against  him,  except  snch 
aa  may  be  dladoeed  hy  Uie  affidavit  of  accu- 
aatkHt  It  tie  that  It  waa  considered 
that  the  provision  was  deemed  necessary 
far  secreciy  and  dtepati^  in  ordw  to  more 
effectl^y  prevent  the  escape  of  the  fugl- 
tlTCk  but  it  aeema  that  Uie  affidavit  filed  be- 


fore the  magistrate  is  aa  effective  to  secure 
this  end  as  the  filing  of  an  InformaUoa  In 
the  district  court  If  the  legislature  can 
make  one  snch  exception  dispensing  with 
preliminary  examlnaHona  before  the  Institu- 
tion of  proceedings  by  Information  in  the 
tUstrict  court,  why  may  It  not  constitution- 
ally make  another?  The  presumption  of  in- 
nocence is  as  strong  In  favor  of  a  fugitive 
from  Justice  as  any  other  person  accused  of 
crime;  and,  so  far  as  the  harshness  of  the 
proceeding  is  concerned,  tt  unquestionably 
stalls  greater  hardship  upon  one  domiciled 
in  another  state,  to  arrest  him  and  bring 
him  to  the  complaining  state  without  a  pre- 
liminary examination,  than  it  would  upon 
one  who  was  a  resident  of  the  same  county 
as  the  officer  who  Issued  the  warrant  or 
ffled  the  information.  No  obJecUon  seems 
ever  to  have  been  made  to  the  luwlsion  ex- 
cepting fugitives  from  Jnstlce  from  the  rule 
requiring  preliminary  examinations  of  the 
accused  prior  to  filing  the  Information  by 
the  prosecuting  officer.  If  this  be  conceded 
to  be  consdtntional  and  due  process  of  law, 
the  conclusion  Is  irresistible  that  the  legis- 
lature may  make  any  exception  to  the  rule 
requiring  the  preliminary  inquiry.  The  ob- 
jectionable feature  of  the  law  was  that  It 
provided  that  the  information  might  be  filed 
by  the  county  and  prosecuting  attorney  with- 
out suoh  preliminary  examination,  when  he 
'Is  satisfied  tliat  a  crime  or  offense  has  been 
committed  in  his  county,"  or  in  misdemeanor 
cases  not  punishable  by  a  Justice  of  the 
peace.  This  court  condemned  this  first  pro- 
vision In  the  case  of  In  re  Wright,  3  Wyo. 
478,  27  Pac.  Rep.  665,  although  its  validity 
waa  not  before  It,  as  a  dangerous  power  to 
lodge  in  the  hands  of  the  prosecuting  officer; 
but  it  was  there  said  that  It  was  not  inti- 
mated how  the  matter  would  be  decided 
when  properly  before  us,  but  attention  was 
called  to  It  as  a  dangerous  method  of  pro- 
cedure. We  are  of  the  opinion  that  this  pro- 
vision of  the  statute  was  an  extreme  one,  as 
it  gave  Insufficient  protection  to  the  accused; 
and  It  has  been  so  regarded  after  a  short 
trial,  as  the  I^slatnre  last  In  session  elim- 
inated the  objectioniable  clause  from  the  seo- 
tion,  and  it  is  happily  no  longer  a  menace 
to  the  rights  of  the  citizen.  But  a  harsh  or 
extreme  law  may  not  be  an  unconstitutional 
one.  If  the  rule  were  established  that  only 
such  legislation  should  be  held  constitutional 
as  suited  the  peculiar  views  of  Judges,  law- 
yers, or  a  body  of  laymen,  many  solemn  en- 
actments would  fall  under  the  ban.  It  Is 
the  duty  of  a  court  to  denounce  as  unconsti- 
tutional only  such  statutes  as  are  clearly 
and  i>alpably  violations  of  the  fundamental 
law.  The  objectionable  clause  mtgbt  be 
deemed,  without  investiga-tton,  to  be  unique; 
permitting,  aa  It  did,  a  prosecuting  officer, 
without  any  authority,  to  conduct  a  Judicial 
Inqulry—wliicb  would  be  of  doubtful  pro- 
priety, and  of  as  doubtful  coostitutionality,  if 
ccmtaTed  br  atatote  (In  n  Ziebold,  28  Ved. 


Digitized  by 


8 


PACIFIC  BEP0BTEB,y(»^3C 


(Wyo. 


Rep.  791)— by  the  examination  of  witnesses 
under  oath,  touching  a  criminal  charge,  be- 
fore the  accusation  may  be  filed,  without 
hearing  any  testimony  under  any  of  the 
rules  goTemlng  even  an  ex  parte  tribunal, 
like  a  grand  jury.  But  we  hare  found  sim- 
ilar statutes  elsewhere,  and  they  hare  been 
^ther  upheld,  or  rigorously  criticised,  but 
nerer  denounced  as  unconstitatlonaL 

In  Indiana  criminal  prosecutions  by  In- 
formation of  the  prosecuting  attorn^,  in- 
cluding all  offenses  tntcrmedlate  between 
those  within  the  original  Jurisdiction  of  Jus- 
tices of  the  peace  and  that  of  the  grand 
Jury,  Is  permitted  by  statute,  and  the  in- 
formation is  filed  upon  an  affldarlt  lodged 
with  the  cletk  of  a  court  of  record  for  the 
knowledge  of  the  prosecuting  attorney,  or 
deposited  with  him.  This  statutory  jwtie- 
tice  has  been  upheld  by  the  courts  of  that 
state,  and  is  not  considered  of  doubtful  con- 
Btitatlonallty.  See  State  t.  Boswell,  104 
Ind.  541,  4  N.  E.  Rep.  675.  where  it  was  held 
that  the  constitution  authorized  this  meth- 
od, but  that  It  could  only  be  followed  where 
authorized  statute.  In  Alissourl  the  con- 
stitution prorldes  for  procedure  by  Indict- 
ment in  felonies,  except  In  cases  arising  In 
the  land  or  naral  forces,  or  In  the  militia 
when  in  actual  service  in  time  of  war  or 
public  danger,  and  that  In  all  other  cases 
offenses  shall  be  prosecuted  by  Indlctmwt  or 
information,  as  concurrent  remedies.  The 
method  of  procedure  by  Information  in  Mis- 
Boiu'l  is  similar  to  that  in  Indiana,  and  Is 
regulated  by  statute.  No  preliminary  ex- 
amination Is  necessary.  The  prosecuting  at- 
torney proceeds  upon  the  affidavit  Sled  ei- 
ther with  him,  or  the  clerk  of  some  court  of 
record.  This  statnte  has  been  upheld,  and 
has  never  been  questioned  as  tmconstitu- 
tional.  It  has  been  held  that  the  affldarlt 
alone  Is  not  suffl(dent  where  made  by  a  pri- 
vate person,  but  that  the  Information  must 
be  filed  by  the  prosecuting  attorney.  State 
T.  Huddleeton,  75  Mo.  667;  State  v.  Sebec- 
ca,  76  Mo.  56;  State  v.  Kelm,  70  Mo.  516; 
State  T.  Briscoe,  80  Mo.  643.  The  last  two 
cases  cited  bear  upon  the  question  here,  and 
the  BngUsh  common  law  relating  to  the 
practice  by  informations;  and  In  State  r. 
Kelm,  in  declaring  that  no  private  citizen 
should  be  Intrusted  with  the  power  to  lodge 
an  accusation  upon  his  own  affldavlti  the 
court  say:  "The  Injustice  and  abuse  of  such 
process,  left  at  tiie  caprice,  spite,  or  malice 
of  one  not  under  the  sanction  of  official 
duty,  is  apparent;  and  thwefwe  the  fram- 
ers  of  the  constitution  mployed  the  term 
'information,'  without  more,  well  under- 
Btanding  Ita  common-law  import  and  mean- 
ing. And  we  are  not  antuocized,  nor  la 
the  le^lature,  to  extend  Its  meaning  and 
use."  In  the  case  of  In  re  Dtdph,  28  Pac 
Rep.  470,  the  supr^e  court  of  OohMrado 
held  that  due  procees  at  law  In  a  prosecu- 
tion for  felony  does  not  neceflaarlly  Include 
an  Indictment  by  *  grand  Jury,  and  tliat 


the  orima  may  be  promcoted  by  informa- 
tion, where  the  prob&bla  guilt  of  the  ac- 
cused has  been  duly  ascertained  and  certi- 
fied by  a  previous  preliminary  examination. 
After  stating  that  such  a  previous  inquiry 
had  been  had  antecedent  to  tiie  information, 
and  detailing  the  steps  required  by  the  stat- 
nte of  Colorado  In  such  Initial  Inquiry  as  to 
the  probable  cause  of  the  guilt  of  the  ac- 
cused by  a  magistrate,  Elliott,  says^ 
"Such  are  the  safeguards  for  the  protection 
of  itersons  accused  of  crime,  1^  the  provi- 
sions of  the  act  under  consideration.  As 
all  these  requirements  have  been  observed 
In  the  petitioner's  case,  the  objection  that  he 
has  been  deprived  of  his  liberty  without 
due  process  of  law  Is  not,  in  our  judgment, 
stistaiDed.  Whether  an  informaticm  filed  In 
a  case  where  the  accused  had  not  been  pre- 
viously bound  over  or  committed  upon  a  pre- 
liminary examination  should  be  regarded  as 
due  process  of  law  Is  a  question  which  need 
not  be  determined,  since  the  prorlslons  of 
the  statute  applicable  to  the  present  con- 
troversy are  distinct  and  s^arate  from 
those  providing  for  Information  In  oUier 
cases."  So  It  was  held  by  the  court  In  the 
case  of  In  re  Humason,  46  Fed.  Rep.  388, 
where  the  prorlslons,  of  the  statute  of  Wash- 
ington were  before  the  United  States  dis- 
trict court  for  the  eastern  district  of  that 
state.  It  provided  for  prosecution  by  In- 
formation by  the  prosecuting  attorn^  with- 
out previous  preliminary  examination,  and 
is  very  broad.  The  court  strong  intimat- 
ed that  such  a  practice  was  arbitrary  and 
despotic,  and  that  arbitrary  power  In  a  sin- 
gle individual  to  bring  a  dtizen  Into  court, 
and  place  him  on  trial  for  a  crime,  may  be 
so  contrary  to  the  spirit  of  the  fourteenth 
amendment  of  the  federal  constitution  as  to 
be  considered  obnoxlouB  to  the  provisions 
of  that  article,  and  it  further  remarks: 
"This  court  will  not  affirm  to  the  contrary 
in  the  decision  In  this  case.  It  tit  unnec- 
essary to  do  sa"  It  waa  held  that  as  the 
act  gave  power  to  the  prosecuting  attorney 
to  file  Informations  In  cases  In  which  per- 
sons hare  been  accused  of  crime  before  a 
committing  magistrate,  and  admitted  to  ball 
or  b^d  In  custody  while  awaiting  trial,  and 
that  other  statutea  gave  authority  to  mag- 
istrates to  hold  such  examinations,— just  such 
proceedings  as  were  held  constitutional  and 
valid  In  the  leading  case  of  Hurtado  v.  Peo- 
ple. 110  U.  S.  510,  4  Sup.  Ot  Rep.  Ill,— and 
the  petitioner  for  the  writ  of  habeas  corpus 
not  showing  affirmative  that  he  was  not 
proceeded  against  under  such  provisions  ct 
the  act  providing  tor  ivellminary  tnqi^  be- 
fore the  Information  was  lodged  against 
him,  the  writ  waa  d«iied.  Altiioui^  tiiese 
cases  intimate  very  dearly  that  th»  courts 
have  regarded  with  much  dislike  a  jwooeed- 
Ing  by  information  by  a  single  official  ^fli- 
out  a  prertous  judicial  Inaaliy  as  to  proba- 
ble cause  of  guilt,  as  we  did  In  tiie  case  ot 
In  18  Wrls^t,  Bupra,  It  has  never  been  held. 
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In  any  cam  which  we  bare  found,  after  the 
moet  dUIgeDt  senrch,  that  such  a  provision, 
boweTer  caustically  It  has  been  condemned 
as  unwise  or  borsh,  Is  obnoxious  to  the  con- 
stltatlonal  gtiaranty  that  no  person  shall  be 
deprived  of  life  or  liberty  without  due  pro- 
cess of  law,  or  any  other  constitutional  safe- 
enard  erected  for  the  protection  of  th£  dtizen. 
The  matter  was  directly  before  the  court  in 
the  case  of  Swart-  t.  KImhall,  43  Mich.  443, 5 
N.  W.  Rep.  ess.  where  the  act  of  1857  pro- 
vided for  procedure  by  Indictment  or  by  In- 
formation, withont  previous  prriiminary 
amlnatlon,  for  trespasses  on  the  public 
lands.  It  was  said  that  the  general  law 
providing  for  procedure  by  Information  after . 
sudi  Inquiry  passed  two  years  later,  bat 
fn  ftnrce  Ions  befttre  the  commMon  of  the 
alleged  offense,  mlgbt  not  apply  to  such  spe- 
cial offrases.  and  that  the  special  act  might 
govern.  "Hie  special  act  was  denounced  as 
unconBtltutloiiAl,  £or  the  reason  that  It  im- 
d»took  to  aouiorlae  a  trial  In  some  other 
coimt7  than  tiiat  where  the  offense  was  al- 
leged to  have  hem  committed.  a>  not  af- 
fordlog  the  accused  a  trial  by  the  Jury  of 
the  vicinage;  but  althoo^  the  court  speahs 
of  the  omission  of  the  provision  for  a  pre- 
vious preliminary  examination  before  lodg- 
ing the  information  aa  a  "pow  and  insnfli- 
«lait  pnn^liKi,**  and  of  the  act  generally  as 
resardleaB  of  private  ri^ts.  It  was  not  b^d 
unconstltatlonal  for  this  reason.  The  act 
provided  that  the  charges  should  be  verified 
by  the  affidavit  of  some  credible  psnon, 
but  the  verlflcatlon  was  upon  InformatloD 
and  belief;  and  so  It  was  held  that  the  act 
declared  onomstltntlonal,  oppressive,  and 
voiA,  as  providing  tvr  a  trial  by  a  jury  other 
than  that  of  tiie  Tidnoge^  was  not  followed. 
The  distinction  was  made  betwem  tiie  cooe 
and  that  of  Watfibom  t.  PeoiOe^  10  MldL 
872,  08  to  the  verlflcatlon  of  the  Information. 
In  the  latter  case  the  verification  of  the 
prosecuting  attorn^  on  information  and  be- 
lief was  hdd  good  after  then  had  bew  a 
preliminary  examination,  while  in  the  fuv 
mer  case  it  waa  held  that  no  such  inquiry 
bad  been  had.  Mr.  Btshop  0070:  "Bzcspt 
by  force  of  some  statntory  provision  not 
found  generally  In  oar  states,  the  prellm- 
Inary  esandnation  Is  not  neoeBsaiy;  being 
a,  mere  expedient  to  prevent  the  susipected 
pencm  troxn  escaping,  or  for  ireowlng  the 
evidence,  or  keeping  the  witnesses  within 
«ontraL  But  in  a  few  of  the  states  the  pre- 
liminary examinati<m  nrast,  by  statute,  pre- 
cede ttie  lndlctm«it  In  particular  coseo,  cv 
In  an."   1  Bteh.  Orlm.  Proc.  289a. 

After  a  cartfol  examination  of  the  cose, 
on  the  antboritles  ]^«sented.  and  aa  many 
we  have  found  ourselves,  we  come  to  the 
condoolon  that  tho  information,  under  the 
law  as  It  then  was,  could  be  filed  by  the 
prosecuting  attorney  vrithont  a  prevlons  pre- 
liminary examination  or  judicial  inquiry  of 
the  accused  on  a  similar  accosatlon.  and 
that  the  law  authoridng  such  action  won 


not  unconstitutional  and  void.  We  there- 
fore answer  the  questions  reserved  to  us  by 
the  district  court  of  Sheridan  county  aa  fol- 
lows: First,  the  boll  bonA  of  Krohne  Is  not 
void  for  any  of  the  reasons  charged  In  the 
exceptions  of  the  euretlee,  and  which  have 
been  urged  in  this  coml;  and,  second,  that 
the  Buretles  are  liable  under  said  bond,  and 
Jad^ent  should  be  rendered  against  them 
in  this  proceeding.  The  clerk  of  this  court 
will  transmit  a  certified  copy  of  this  opin- 
ion to  said  court,  with  the  order  herein,  and 
it  Is  directed  to  proceed  to  rendw  Jud^ent 
agoinot  the  sureties  to  the  bimd. 

OONAWAY  and  CLARK.  JJ.,  concur. 


WILSON  et  al.  V.  CITY  OF  SALEM  et  al.' 

(Supreme  Court  of  Oregon.  S^L  12,  18Da) 
Pmuo  iMPoovEHmB— AssBBsmnr  0%  Abuttixs 
OmriBs— VAI.1DITT— CoHBTiTimoKJX  Iiaw, 

1.  A  city  charts  giving  power  to  Imjxove 
streets  at  the  expense  of  adjoining  property  it 
not  uncoDStituttonnl.  as  depriviug  pwaona  of 
property  withont  due  process  of  law,  because 
it  does  not  expressly  provide  ftir  notice  to  the 
property  owner*  at  any  stage  of  the  proceed- 
ings. 

2.  Under  a  city  charter  making  each  lot 
or  part  liable  In  whole  or  In  part  for  the  cost, 
aa  the  council  may  determine,  of  an  improve- 
ment on  the  half  street  in  front  thereof,  and 

{)ruviding  that  the  council  may  mwmb  on  each 
ot  or  part  thereof  liable  therefor  its  proportion- 
ate »hRre  of  said  cost,  it  la  proper  to  make  an 
aRneaKTDent  by  the  trout  foot 

8.  An  abutting  property  owner,  with  actual 
knowleflge  that  the  work  is  imug  done,  cannot 
wait  till  the  completion  thereof  to  object  to 
the  method  of  assessment  or  other  irregulari- 
ties fn  the  action  of  the  city  oooncil,  which  do 
not  affect  their  Jurisdiction. 

4.  On  appeal  from  a  decree  for  plaintiff 
irfven  on  demuner  to  the  answer,  the  allega- 
tioas  of  the  latter  mast  be  t*kmi  as  tma. 

Appeal  from  drcnlt  ooort,  Motion  coonty; 
George  H.  Burnett,  Judge. 

Actlmk  by  J.  Q.  Wilson  and  ottiera  against 
the  city  of  Salon  and  H.  P.  MintOb  From 
a  decree  for  tfatoflff,  the  CII7  appeolm  Be- 
Tened. 

Tbe  other  facts  fully  appear  in  the  follow- 
ing statement  by  Bean,  J.: 

Tbte  it  a.  onlt  to  restrain  ihe  ezeeotlMi  of 
a  warrant  for  the  sale  of  plaintiffs'  property 
for  delinquent  street  assessments,  00m- 
nunoed  after  the  work  had  been  completed, 
and  accepted  by  the  cHy,  and  the  property 
advertised  for  sale.  The  case  comes  here 
on  an  appeal  from  a  decree  In  favor  of  the 
plglntlffa  given  by  the  conrt  below,  after 
sustaining  their  demurrer  to  the  answer,  and 
defoidant  refnalng  to  furOwr  plead.  From 
(he  complaint  and  answw  It  appears  that 
some  time  pxior  to  tiw  141h  day  of  Mardbi, 
1892,  the  dty  of  Salem  gave  notice  that  on 
sold  day  It  would  reo^ve  Uda  for  the  im- 
provemmt  of  Chemeketa  street  according  to 
the  plans  and  specifications  on  file  In  the 
dty  surveyor's  office.  Atbsr  the  bids  bad 
been  received,  and  the  probable  cost  of  mak- 

^For  opinion  on  rehearing,  see  Si  Puc.  Rep. 
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tog  die  proposed  improTemcnt  tfaui  aicer- 
tolned,  the  recorder,  on  the  l^b  day  of 
Mardh,  1892,  In  punuonce  of  the  terms  of 
an  (ffdtaunce  passed  in  1891,  entitled  "An  or- 
dinance to  provide  for  notice  to  parties  tat 
relation  to  oasessmenta  for  street  Improre- 
motts,"  dul7  'published,  as  In  the  said  or> 
dinanoe  prorlded,  the  toUowlng  notice:  **No- 
tice  (tf  assessment:  Notice  M  herehy  glrat 
Oiat  tiie  common  cooncU  of  the  otty  of  Salem, 
OregoD,  -win  at  8  o'clo<ft  p.  m.  of  the  5th  day 
of  April.  1802,  at  the  oommon  cooncil 
<Huimbete  at  Salem,  Oreson.  prooeed  to 
assess  npMi  eadi  lot  or  part  ttureitf  li- 
able therefor  Its  prop<n^oiiate  share  of 
the  cost  of  grading,  graveling,  and  enrb- 
Ing  all  fliat  part  of  Oiemeketa  street 
described  as  follows,  [here  follows  a  partic- 
ular description  of  that  p(n1iaa  of  the  street 
to  be  Improred,]  according  to  the  plans  and 
spedflcatlonB  thereof,  on  ffie  In  tbe  office  of 
the  city  sarreyor  of  Salem,  Oregon.  ItoDe 
by  the  city  of  Sal«n,  Or^ion,  this  15th  day 
of  Haftdi,  A.  D.  1892.  H.  B.  Goodell,  Re- 
corder." At  tbe  time  and  place  stated  In 
the  notice,  the  comuiU  ctmTened  for  ttw  pur- 
pose Indicated,  bat,  a  quomm  not  being  pres- 
ent, adjourned  until  the  following  day,  when 
It  proceeded  to  ascertain  and  determine,  and 
did  then  and  there  determine,  tbe  prop<Hiion- 
ate  share  of  the  oost  of  wmfctag  tbe  inropowd 
improvement,  to  be  assessed  upon  each  lot 
and  part  therectf  liable  tberetar,  by  es- 
timating the  same  according  to  frontag<e, 
none  of  tiie  plaintiffs  i^peaitaig  or  making 
any  objectlims  thereto^  On  tbe  8d  day  of 
May,  1802.  the  comuU  passed  Ordinance  N& 
242,  for  the  improvement  of  Hw  street.  In 
which  tt  declared  tiiat  It  was  expedient  to 
gnidp.  gravel,  and  curb  the  street,  and  do 
all  things  required  the  apedficatlons,  ex- 
cept that  selected  gravel  was  subsHtnted  for 
screened  gravd;  tliat  the  proposed  Improve- 
ment should  be  made  wholly  at  the  expense 
of  the  abutting  pn^rty,  and  be  assessed 
up«i  said  property  'in  pn^ortlon  to  the 
nnmbOT  of  front  feet  abutting  on  the  street;" 
and  that  the  probable  cost  thereof  was 
^/XM.  TbiB  <Hdinajace  also  declares  the 
proportiomate  share  of  the  cost  of  TnnkiTig' 
such  improvem^t,  assessed  upon  eadi  lot  or 
part  thereof  liable  therefor,  as  previously 
ascertained  and  detemrinad  tgr  the  council, 
except  that  a  reduction  was  made  oa  ac- 
count of  the  Grunge  in  the  spedflcatlons 
from  screened  to  selected  gravd,  and  dlreots 
the  recorder  to  enter  a  statement  tliereof  in 
the  docket  of  dty  liens.  It  also  recites  Hiat 
An^e  MasMi  Is  tbe  lowest  and  best  Udder 
for  the  work,  and  awards  the  contract  to 
him  for  $7,084.  The  improvement  vras  onn- 
pleted  in  pursuance  of  this  ordinance,  and 
accepted  by  the  dty.  The  validity  of  this 
assessment  Is  challenged  by  tbe  plaJntlCh, 
who  are  the  owners  of  pmpaety  abutUsg  up- 
on this  street,  and  who,  being  residents  of 
Salem,  had  actual  knowledge  of  said  im- 
provement as  the  same  was  being  made. 


The  decree  of  ttie  ooort  bdow  was  In  Cnor 

of  plaintiffs,  and  the  dty  appeals. 

J>'Arcj  &  Bin^iam  and  J.  J.  Shaw,  fiar 
appellant  U.  P.  Bolae  and  TUmon  Foid. 
for  respondents. 

BBAN,  J.,  (after  stotlnc  the  fkcti.)  Tta* 
only  qnestlMi  necessary  to  consider  on  thin 
appeal  ts  one  of  JurisdlctioD  and  notlcs  to  In- 
terested parties;  tar  If  tbe  dty  had  power  to 
make  tbe  Improvoncnt,  and  tai  dtring  so  vio- 
lated no  eaqiress  provision  ci  its  diarter,  and 
the  abutting  property  -owners  bad  notice  of, 
and  an  opportunity  for,  a  hearing  nptm  the 
.qnestlink  as  to  the  pxop(Kllonate  diare  oi  tbo 
cost  of  the  proposed  improvement  to  be  as- 
sessed against  tbdr  property  before  the  same 
became  IrrevocaMy  fixed,  a  court  of  egulty 
will  not,  after  the  work  Is  completed,  re- 
strain the  enforcement  of  the  ossewment  on 
account  of  Irr^nilultieB  In  tbe  ptoceedlaga. 
Tbe  provWona  of  tbe  charter  of  the  defend- 
ant bearing  on  tbe  question  before  us,  in 
fOTce  at  tbe  time  of  tikta  improv^nent,  are  an 
follows:  "Bee.  40.  The  ooundl  is  snthwrlied 
to  improve  or  R(nlr  voy  street  or  part  tlwe- 
of  whoiever  it  deems  it  expedient,  and  to 
dedare  by  ordinance  before  doing  the  same 
whett^  the  cost  th«eof,  In  whole  or  in  part, 
shall  be  assesssd  vpm  tbe  adjaooit  property 
or  be  paid  out  of  the  general  fund  of  the 
dty.  Sec  47.  If  the  council  declares  that  a 
proposed  Improvement  or  repairs  shall  be  at 
the  cost,  in  whole  or  In  part,  of  the  adjacent 
property,  tbe  proposed  improvement  or  re- 
pairs diaU  be  made  acoordln^y;  but  if  It 
declares  that  the  cost  thereof,  in  whole  or  In 
part,  shall  be  paid  out  of  the  general  fund, 
such  repairs  may  be  made  as  the  ordinance 
may  provide,  and  be  paid  ft>r  according." 
"Sec.  24.  Whenever  tbe  councU  of  the  dty 
of  Salon  deems  it  expedient  to  Improve  a 
street  or  part  tbenot,  it  may  proceed  to  aa> 
certain  and  determine  the  probable  cost  of 
mnirtwg  such  ImprovMneut,  and  assess  upon 
eadi  lot  or  part  tiiereof  liable  ttierefor  its 
prc^ordonate  Aare  of  sncfa  oosta."  "Sec  88L 
Bach  lot  or  part  th^eof  within  tbe  limits  of 
a  street  •  •  •  shall  be  liable  for  the  cost 
In  whole  or  In  part,  as  tbe  cooncll  may  detet^ 
mine,  of  making  a  proposed  ImprovMuent 
upon  tlie  balance  of  tbe  half  street  in  tHmt." 
"Sec  25.  Whenever  tbe  probable  costs  et  tbe 
improvements  have  been  ascertained  and  de- 
termined, and  the  proportionate  share  there- 
of of  eadi  lot  or  pert  thereof  baa  been  as- 
sessed. OS  provided  for  In  seetton  24,  the 
council  must  declare  the  same  by  ordinance, 
and  direct  the  dty  reonrder  to  oiter  a  state- 
mmt  thereof  In  the  docket  of  tbe  dty  liens 
as  provided  for  In  tbe  next  sectltm."  "Sec. 
IL  A  sum  of  money  assessed  for  the  Im- 
provement of  a  street  cannot  be  collected  im- 
tll,  by  order  of  the  conndl,  ten  day^  notics 
thereof  Is  given  by  the  recorder  the  put^ 
Itcadon  In  a  weekly  or  daily  newspaper,  pnb- 
UiAted  ilk  the  dty  of  Salon.   Such  notlos 
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must  mbstanttallj  oontalB  the  mattcra  re- 
quired to  b«  mtwed  In  the  do<^et  of  dty 
Hens  concerning  sndi  assessment  Sec.  12. 
If,  wltiiln  flTO  days  from  die  final  publica- 
tion of  the  notice  preacrlbed  In  section  11, 
the  som  aasesBed  upon  any  lot  or  part  tbere* 
of  la  not  wholly  paid  to  the  city  treasorer, 
and  a  duplicate  receipt  th^efor  filed  with 
the  recorder,  the  council  may  thereafter  or- 
der a  warract  for  tbe  collection  of  the  same 
to  be  lamed  1^  the  recorder,  directed  to  the 
city  xoarahal  or  other  pereon  anthorlzed  to 
ooltoet  taxM  dne  the  dty."  These  proTlBlona 
of  ihe  <diarter  contain  a  general  grant  of 
power  to  Improre  a  street  at  the  expcswe  of 
the  abutting  prt^terty,  and  the  mode  of  Its 
aerdse  Is  not  restricted,  except  as  to  tbe 
manner  of  maUng  the  cost  th^vof  a  charge 
nptm  the  abnttlng  property.  The  wisdom 
and  expediency  of  tbe  ImproTement,  the 
character  and  eoert  of  the  woric.  the  manner 
of  letting  the  contract  or  doing  the  work,  are 
all  matton  of  leglslatlTe  control,  and  vested 
by  the  <diarter  In  the  discretion  of'  the  coun- 
cil, and  npon  whldh  the  property  owners 
haTe  no  ooostltatlonal  or  <Atart«r  right  to  be 
heard.  Psnlmn  r.  City  of  PwOand,  13  Sap. 
Ct  Rep.  760;  Sp^iCM*  t.  Merchant,  100  N.  T. 
6SS,  8  N.  B.  Bep.  682;  Id..  12S  U.  &  840,  8 
S19.  Ot  Sap.  921.  It  Is  contended,  how- 
ever, that  Oie  diarter  Is  nnconstltntional,  be- 
came it  makes  no  proiisioa  for  notice  at  any 
stage  of  tbe  proceedings  to  the  property  own- 
ers. We  do  not  tmdeistand  that  It  to  essMi- 
ttal  to  the  validity-  <a  a  dty  charter,  grantta^ 
power  to  Improve  a  strraC.  tiiat  tt  diould 
contain  a  provfslmi  for  notice  to  ttie  proper- 
ty o^wners.  It  to  enough  If  tb»  power  Is 
granted  In  general  terms;  for,  as  was  said 
by  Mr.  Jvsdce  Brewer  In  the  recent  case  of 
Panlsoi  V.  Ottf  itt  Portland,  snpra:  "The 
dty  to  a  mlnla.tiire  state;  the  conncD  Is  Ite 
l^lslature;  the  Aarter  to  Its  oonstttnUm; 
and  it  to  oiongh  If  In  that  the  power  to  grant- 
ed In  geaanH  ternm,  for,  when  granted,  It 
must  neoeeaarOy  be  ezMClaed  sabject  to  all 
Umltattona  tanpoeed  by  constltntlonal  pvovt- 
rtons,  and  tbe  power  to  prescribe  the  mode 
at  itt  canratoft  to*  except  as  natricted,  sabject 
to  the  legtotoUve  discretion  at  the  counciL 
Thus,  In  the  case  tff  CHlmOTe  t.  Efentlg.  8S 
Kan.  156,  B  Fao.  Bep.  781,  it  was  hdd  that 
where  a  stetato  KathMtses  a  dty  to  provide 
tat  tbe  conatradion  of  seven  and  drains, 
and  to  tax  tbe  costs  thereof  upon  the  adja- 
cent property  owners,  but  does  not  require 
that  any  notloe  Aall  be  given  to  the  proper^ 
ty  owners,  h^d,  that  sncb  fidlnre  to  require 
notice  does  not  render  the  statute  unconstl- 
totttmal  or  void,  but  notice  must  nevertheless 
be  given,  aad  the  dty  would  hare  a  broad 
dtocredoa  with  reference  to  the  kind  of  no- 
tice and  tbe  manner  of  giving  ^  same.** 
Bee^  alsob  ODIevebUMl  v.  Tripp,  IS  B.  I.  60; 
WllliaiBs  V.  Detroit;  2  Mkb.  600;  Gatch  v. 
Dee  Mfrfnea,  68  lowst  718,  18  N.  W.  Bep. 
810L  Under  a  general  grant  of  power  to  do 
woric  ef  ttato  kind,  the  dty  may,  ^ry  ordi- 


nance, as  was  done  in  tfato  cane,  provide  for 
notice  to  the  propwty  owner,  and  the  mle  to 
that.  If  provision  to  made  "for  notice  to  and 
hearing  of  eadi  proprietor  at  some  stage  of 
the  proceedings  upon  the  question  of  vriiat 
proportion  of  the  tax  shall  be  assessed  upon 
his  land,  there  to  no  taking  of  hto  property 
without  dne  process  of  law."  McMlllen  v. 
Anderson,  86  U.  a  87;  Davidson  v.  New  Or- 
leans, 06  n.  S.  97;  Hogar  v.  Redamatloa 
DlHt.  No.  106,  111  U.  a.  701,  4  Sap.  Ot  Bep. 
063;  Spencnr  v.  Merdiant.  125  U.  B.  846,  8 
Siq>.  Gt  Rep.  921.  Now,  In  this  cose  notloe 
and  an  opportunity  to  be  heard  were  given 
to  the  plflintUEs  hi  pursuance  of  an  or6i- 
nance  of  the  dty  providing  therefor,  and  pr»> 
scribing  its  twms,  b^ore  any  assesamait  was 
made  or  attempted  to  be  made.  They  did 
not  see  fit  to  avail  thans^ves  of  the  oppor- 
tnnlty  thus  afforded,  but  now  seek  relief  in  a 
court  of  equity,  because,  as  they  allege,  the 
assessment  as  made  was  unequal  and  unjust. 
Thto  they  cannot  be  allowed  to  do.  Having 
had  notice  and  an  opportunity  to  be  hear! 
they  should  have  appeared  before  tbe  coim> 
dl  and  made  tlidr  objection  at  the  propw 
ttane,  and,  not  having  done  so,  are  now  bomd 
by  tbe  assessment 

It  is  next  contended  tiiat  the  assessment 
In  thto  case  to  void  became  made  according 
to  frontage.  Section  88  pro-v4des  that  each 
lot  or  part  thereof  sliall  be  liable  in  whole  or 
In  pairt  for  tbe  cost,  as  the  oovncU  may  d^ 
termlne,  of  making  a  proposed  Improv^oit 
upon  tbe  half  street  in  front  thweof;  and 
section  24  provides  that  the  council  may  as- 
sess upon  each  lot  or  part  thereof  liable 
therefor  Its  proporttonnto  share  of  said  ooste. 
It  thus  seems  that  ttw  mle  fbr  eettmatlng 
the  cost  of  twaMng  the  Improvement  In  front 
of  a  lot  or  part  thereof,  and  the  uvovortkoa' 
ate  share  to  be  assessed  Oiereon,  to  not  inre- 
scrtbed  by  tbe  diarter,  but  to  left  to  the 
judgment  and  discretion  of  the  counclL  In 
such  case  an  asseaemait  by  tbe  front  foot  to 
held  vahd  and  constitutional  by  numerous 
nnthorilies;  and  while  it  may  be  admitted 
that  sadk  a  measure  of  a^portlonmait  seems 
arbitrary,  and  likely  to  operate  Inequitably 
In  some  cases,  and  liable  to  other  objections 
at  BUae  or  lees  validity,  yet,  aa  Judge  O00I9 
says,  "the  qoeetlon  to  a  fUrly  debatable  one 
whether  they  are  likely  to  be  more  serious  w 
moro  frequent  than  those  which  are  to  be 
antldpated  from  tbe  selection  of  some  other 
rulfc"  OotAey,  Tax*n,  4KL  And  this  question 
must  be  deemed  aetUed  by  the  le^slatlve 
Jndgmoit  of  Ibe  eoundl  whwe  no  mode  to 
prescalbed  by  tbe  charter.  King  v.  City  at 
Portland,  2  Or.  146;  Sbeley  CUy  of  De- 
troit, 46  Mlcb.  481. 8  N.  W.  Bep.  62;  Norfolk 
Oty  T.  Bms,  26  Giat  224;  Davto  t.  <aty  of 
I^dtbnrg,  84  Ta.  661,  6  S.  EL  Bep.  280; 
Bterar  v.  Caty  of  8t  Ijonto,  80  Ma  879.  Bat, 
Whatever  may  have  been  the  equitable  or 
just  mode  of  assessment  under  the  charter, 
the  one  actually  adopted  by  the  dty,  if  un- 
wlam,  was  at  most  uily  an  iiregnlarity. 
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vbleb  might  luTe  been  oorrected  If  Invugbt 
to  the  attentton  of  tiAs  conncU  by  plaintlffB 
At  the  proper  time;  bat,  bavliiK  net^ected  to 
do  this,  we  think  they  are  now  estopped 
from  obJeetbig  to  the  anaOBBment  as  actually 
madfc  They  had  notice  ct  ttie  Intended 
asseaament;  and  an  t^portonity  to  be  beard 
b^ore  It  was  made;  and,  not  having  availed 
themaelTes  of  the  oi^ortonlty  thus  given, 
they  are  <duirgeable  with  knowledge  of  the 
method  adojited  by  tiie  dty;  and,  having  suf- 
fered the  work  to  proceed  to  final  oompletlim 
and  acceptance  wlittioat  protest  or  objection, 
and  tbns  recetved  the  benefit  of  the  Improve- 
ment In  the  enhanced  valne  of  their  property, 
they  are  now  estopped  from  contesting  the 
validily  of  the  assessment  on  the  ground  of 
any  Irregularity  in  the  proceedings.  2  Hmn. 
Estop.  {  1221;  ElUott.  Roads  &  S.  420; 
Kellogg  V.  Kly,  15  Ohio  St  64;  People  v. 
Utica,  &i  Barb.  0;  Darst  v.  Orlffln,  31  Neb. 
068.  48  N.  W.  Rep.  819;  Lodor  v.  McGovem. 
48  N.  J.  Eq.  275,  22  Atl.  Rep.  199;  Taber  v. 
Ferguson,  109  Ind.  227,  9  N.  E.  Rep.  723; 
Prezinger  t.  Harness,  U4  Ind.  491,  16  N.  E. 
R^.  495.  In  this  case  the  council  had  Juria- 
dlctftm  under  the  charter  to  make  the  im* 
provem^t  at  the  expense  of  the  abutting 
prcperty,  and  the  plaintiffs  had  notice  and 
were  given  an  opportunity  to  be  heard  be- 
fore the  assessment  was  made.  This  being 
so.  It  Is  now  too  tote  to  take  advantage  of 
any  irregnlarlty  which  may  have  occurred  in 
tlie  proceedings.  "The  weight  of  authority," 
says  Judge  Elliott,  "Is  very  decidedly  in  fa- 
vor of  the  rule  that,  where  there  Is  Jurlsdic* 
tion,  the  property  owner  who  sfces  the  im- 
provement made,  and  offers  no  objection  un- 
til after  tiie  work  has  been  done,  canuot  de- 
feat the  assessm^t  upon  the  ground  that 
the  proceedings  have  not  been  regular." 
Elliott,  Roads  A  8.  419.  If  any  Irregularities 
or  Informalities  occurred  in  the  proceedings 
of  the  council  in  directing  the  work,  or  by 
Including  In  Ordinance  No.  242  matter  that 
should  have  been  In  a  separate  ordinance,  or 
In  changing  the  spedflcations  from  screened 
to  selected  gravd  attee  the  assessment  was 
made^  or  in  any  other  particular  not  affecting 
the  Jurisdiction,  It  would  be  unjust  and  in- 
equitable, after  the  work  has  been  completed 
and  accepted  tbe  dlty,  tor  a  court  of 
equity  to  restrain  the  collection  of  the  as- 
sessment The  plaintiffs,  who  are  residents 
of  Salem,  and  had  actual  knowledge  that 
the  work  was  being  done,  have  stood  by  and 
seen  the  street  improved  for  the  benefit  of 
their  prop^>ty  without  objection,  and  now 
ought  not  to  be  allowed  to  shift  the  burden 
of  making  the  Improvement  from  themselves 
to  the  general  taxpayers  of  the  dty.  As- 
sessments for  street  and  other  similar  im- 
provements are  npfa^d  upon  the  theory  that 
the  property  within  the  assessment  district 
to  benefited  in  a  spedal  and  peculiar  manner 
in  a  sum  equal  to  the  amount  assessed 
against  It,  and  that  the  owner  has  thus  re- 
ceived a  peculiar  and  pecuniary  ben^t  by 


the  Improvement  wbldi  ttte  dtlsens  generally 
do  not  diare.  Unless,  tbaeeton,  the  pro- 
ceedings under  which  the  Improvement  was 
made  are  so  radically  defective  as  to  be 
totally  void,  the  ivoperty  owner  who  stood 
and  received  the  b«i«at  nifb  apparent 
wiUingness  will  be  estopped  to  uaert  the  In- 
validity of  such  proceedings.  "He  cannot 
enj<^  the  benefits,  and  escape  the  bnrden," 
says  Mltch^  a  J.,  "unless  he  tnterf»<e8  or 
gives  notice  before  the  boiefit  Is  received." 
Ross  T.  Stac^ouse,  114  Ind.  200,  16  N.  E. 
Rep.  501.  Whatevo-  plalntUte*  rii^ts  may 
have  been  In  the  beginning,  they  have  stood 
by  and  acquiesced  until  the  ri^ts  of  others 
have  lutmrened,  and  they  must  now  in 
equity  be  deemed  to  have  made  an  effectual 
election  to  waive  any  and  all  hr^nlarities 
in  the  proceedings  under  which  such  rights 
have  been  acquired.  This,  It  seons  to  us, 
disposes  of  the  question  as  to  Hm  validity  at 
the  assessment;  Anr,  as  soon  as  It  Is  as- 
certained that  the  council  had  Jurisdiction 
to  make  the  improvemoit  and  the  propvty 
owner  an  opportunity  to  be  heard  on  the 
question  of  his  assessment,  the  other  objec- 
tions are  mere  irregularities,  vrtilch  cannot 
now  be  urged  in  a  suit  to  restrain  the  tax, 
but  which  mi^t  and  should  have  been  raised 
by  some  proper  proceeding  befcve  Hie  woik 
was  completed. 

It  is  claimed,  howevw,  that  the  vrarrant 
under  which  plaintiffs'  property  was  adveiw 
tk^ed  f<a-  sale  was  prematurely  Issued,  be- 
cause no  order  was  ever  made  by  the  council 
authorizing  or  directing  the  puUication  of 
notice  of  the  assessmoit,  as  required  by  seo- 
tloQ  11  of  the  charter.  The  notice  required 
by  this  section  was  evidmtly  designed  to 
give  the  property  owner  an  opportunity  to 
pay  the  assessment  before  any  costs  should 
b(*  made  thereon,  and  Is  therefore  a  condi- 
tion precedent  to  the  ri£^t  to  order  a  war- 
rant for  the  collection  of  the  same  to  Issue, 
it  is  not  alleged  that  the  notice  was  not  in 
fact  given;  and  It  ofllrmatlvely  appearing 
that  an  order  was  made  by  the  council  dlr 
reeling  the  warrant  for  the  collection  of  the 
assessment  to  Issne  as  required  1^  section  12, 
which  could  ouly  be  done  after  the  publica- 
tiun  required  by  section  11,  It  would  of  itadf 
probably  operate  as  a  ratification.  Bnt 
however  this  may  be,  the  answer  denies  the 
allc^Uons  of  the  complabit  as  to  the  want 
of  an  order  by  the  council  authorizing  and  di- 
recting the  notice  to  be  published*  and  affirm- 
atively alleges  that  the  notice  was  given  In 
all  respects  as  required  by  the  eharto*;  und, 
as  the  case  is  here  on  a  demurrer  to  the  an- 
swer, this  auction  must  be  taken  as  true 
tor  the  purpose  of  this  opinion,  and  we  must 
therefore  assume  that  the  order  authorizing 
the  publication  of  the  notice  was  in  &ct 
iiiad&  It  follows  fi*om  what  has  been  said 
that  the  decree  of  the  court  b^ow  must  be 
reversed,  and  this  cause  remanded  for  fur- 
ther proceedings  not  Inconsistent  with  this 
opinion. 
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JOHNSTON  T.  WADSWORTH. 
(Supreme  Court  of  Oregon.  JvJy  17,  1893.) 
Sncciric  Pbbfokmakcb— Cohtiuct  to  Pubcbass 
Lakd— Vescb— WAivarB  or  OBJBtmoK  —  Btat- 
vrs  or  Fraods. 

1.  Spedflc  performance  will  He  at  tlie  in* 
•tance  of  the  vendor  to  euforee  a  contract  for 
the  purchase  of  land  where  he  alleges  and 
makoa  teudrr  of  a  deed  therefor,  since  the  de- 
cren  will  compel  the  acceptance  of  the  deed  M 
well  as  tho  parment  of  monco'.   ^ 

2.  Under  HiU'a  Ann.  Code,  I  388,  nroTid- 
1ns  that  the  court  mar  change  the  place  of 
trial,  on  the  motion  of  either  party,  when  it 
apiteflrs  from  the  affidavit  of  snch  party  tliat 
tbe  nnit  haa  not  been  commenced  in  the  proper 
oonnty,  the  objection  that  a  anit  for  specific 
performance  of  a  land  contract  was  not  com- 
menced lu  the  cotmty  in  whieh  the  land  lar 
cannot  be  mised  after  tb«  «uit  haa  tieen  tried 
Ml  itii  merits. 

3.  Where,  as  an  Inducement  to  plaintiff 
to  purchase  land  throuch  defendant,  the  latter 
gives  him  a  contract  by  which  he  agrees  to 
boy  the  land  from  him  within  a  certain  time 
if  plnintlffi  so  desire,  aach  contract  is  not  rtAd 
for  want  of  mutuality. 

4.  The  presence  of  a  seal  is  snfficient  re- 
dtnl  of  consideration  to  satisfy  the  statute  of 
frauds. 

Appeal  from  cinrolt  court,  Hnltnomalt 
ootmty;  U  B.  Stearns,  Judge. 

Action  by  S.  R.  Johnston  ^^nst  PblUp 
O.  WadBWortb.  From  a  decree  tor  xtbdnASff, 
defendant  anirealB.  Affirmed. 

Cake  ft  Sinum,  tor  appelant  W.  Me- 
Oamant,  for  respondent 

LORD,  O.  J.  This  la  a  snlt  in  cqtilty  for 
the  specific  performance  of  a  written  con- 
tract The  complaint  alleges  that  the  plaln- 
tlfl  and  defendant  entered  Into  an  agree- 
meat  whereby  the  defendant  In  consldera- 
tlon  of  the  soms  to  be  p^d  as  alleged,  agreed 
to  procure  title  for  plaintiff  to  certain  schooi 
lands  belonging  to  Uie  state,  and  at  the  same 
time,  and  as  a  part  of  said  agreement  ex- 
presfly  stipulated  thait  If  the  plaintiff  should 
be  dissatisfled  with  the  land  at  any  period 
within  six  months  from  or  after  the  date  of 
said  agreement  snd  if  plaintiff  should  so 
desire,  the  defoidant  would  purchase  said 
lands  from  him  at  the  rate  of  three  dollars 
per  acre;  that  in  pursuance  of  such  agree- 
ment appUcatlcm  was  duly  made  for  the  por- 
Chase  of  the  land  described  In  the  com- 
plaint, and  plaintiff  made  the  purdiase  rdy- 
Ing  upon  defendant's  agreement  to  ptuxbase 
the  land;  that  npon  examining  such  land, 
tbe  plfUntiff  ascertained  that  the  same  was 
of  lltUe  or  no  value,  and  thereupon  notified 
the  defendant  of  his  desire  that  he  should 
repurchase  the  same  In  accordance  with  hla 
agreement  which  the  defoidant  failed  and 
refused  to  do;  that  tiie  plaintiff  has  made 
due  tender  to  Ae  defendant  of  a  transfer  of 
■aid  land  fat  compliance  with  hla  agreement 
etc.  A  demurrer  to  the  complaint  was  inter^ 
posed  by  the  defendant  on  two  grounds: 
First,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit;  and, 
second,  that  the  court  dU  not  Inre  Juxtodlfr 


tton  of  the  subject  ot  tbe  suit  The  de- 
murrer was  overruled,  and  the  defendant 
answered,  denying  the  allegationa  of  the 
complaint  and  alleging  that  Qie  procurement 
of  the  land  for  the  plaintiff  constituted  the 
only  contract  tliat  was  made  between  them, 
and  that  it  had  been  fully  executed.  The 
cause  being  referred,  the  findings  vren  for  the 
plaintiff,  which,  after  argument  were  af- 
firmed by  the  court  and  a  decree  was  raf- 
tered speolflcally  enforcing  the  contract,  from 
which  decree  the  defendant  has  brought  this 
appeaL  The  objection  to  the  JurtBdlctlon, 
presented  by  the  demurrer,  U  based  on  two 
grounds:  Fifst  that  the  plaintiff  has  a  plain 
and  adequate  remedy  at  law;  and,  second, 
that  the  suit  was  not  brought  within  the 
county  In  which  the  land  is  situated.  TTpon 
the  first  point  the  oontenttim  Is  that  the 
facts  show  that  the  only  reUet  sought  Is  a 
money  judgmoit  and  hence  that  the  plaintiff 
is  not  entitled  to  the  remedy  of  a  spedflc 
perfbnnance  tmless  there  were  acta  alleged 
which  the  defendant  is  required  to  perform 
other  tlian  the  single  payment  of  money. 
**Whlle  It  is  true,"  as  was  said  Mr. 
Pomoroy,  "that  In  ttese  suits  the  vendor 
tliere  is  generally  some  otiier  act  to  be  done 
by  the  purdiaBer  besides  Uie  simple  payment 
of  money,  the  performance  of  whidi  may  be 
enforced  by  the  decree,"  yet  he  adds,  "even 
In  those  cases,  when  no  such  act  has  been 
undertaken  by  him  in  the  contract  he  may 
be  compelled  to  accept  the  deed  or  assign- 
ment  or  other  subject-matter,  as  well  as 
to  pay  the  price,  so  that  the  decree  Is  not 
purely  one  tar  the  recovery  ct  money."  Pom. 
Hpee.  Perf.  {6.  In  the  case  at  bar  the  i^n- 
tlff  alleges,  among  other  things,  a  tender  to 
the  defmdant  of  a  deed  for  the  land,  and 
that  he  brings  the  same  into  court  and  there- 
by tenders  to  defendant  a  transfer  of  an  his 
rights  to  such  land.  Upon  this  state  of 
facta,  the  court  would  be  authorized  by  its 
decree  to  compel  the  defendant  to  accept 
the  deed,  as  In  fax;t  It  has  done,  as  well  as 
to  pay  the  price  of  the  land,  so  that  the 
decree  would  not  be  purely  one  for  the  re- 
covery of  money.  The  general  rule  that  a 
court  of  equity  will  take  cognizance  of  cm- 
tracts  sought  to  be  enforced  by  the  vendor, 
as  w^  as  those  sought  to  be  oiforced  by 
the  vendee,  Is  well  settled,  for  Mr.  Pomeroy 
says:  "Since  Ihe  vendee  may,  by  a  suit  in 
equity,  compel  the  execution  and  delivery 
of  the  deed,  the  vendor  may  also,  by  a  sim- 
ilar suit  enforce  the  undertaking  of  the 
vendee,  although  the  substantial  part  of  his 
relief  is  the  recovery  of  money."  Pom.  Spec 
Perf.  {  6.  "As  the  vendor  of  land,"  st^s  Hr. 
Waterman,  "seeks  only  ihe  payment  of  the 
pturdiase  money,  it  might  be  contended  that 
be  had  an  adequate  remedy  at  law,  and 
Hierefore  could  not  sustain  a  bill  for  the 
specific  performance  of  the  contract;"  but 
he  adds,  "a  moment's  reflection  will,  how- 
ever, show  that  damages  would  not  restore 
him  to  the  sltuatitm  he  would  be  in  if  the 
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«oiitniet  -warn  pufMaed.**  Wat  Bpeie.  Perl 
I  16l  PecoBlaiT'  dasuigM  foe  the  breftch  of 
the  oontnot  la  not  what  the  plaintiff  asks 
is  entitled  to  reodre  at  the  bands  of  a 
ooort  of  equity.  He  asks  to  receive  the 
price  stipnlated  to  be  paid  In  Ilea  of  the 
isiul.  Wbtto  it  Is  said  that  speciflc  perform- 
snce  Is  not  a  matter  of  absolute  ri^t  In  a 
party,  bat  of  loond  discretiaa  in  the  ooort; 
yet  the  rule  has  come  to  be  established,  If 
a  contract  respeodng  real  property  is  In 
writing,  and  is  certain,  fair  In  all  Its  parts, 
for  an  adequate  o«ulderati<ai,  and  capable 
of  b^ns  performed.  It  is' as  mud  a  matter 
of  oom«e  for  courts  ot  eqirity  to  decree 
spedflc  i>etformance  of  It  as  it  Is  for  a  ooort 
of  law  to  glre  damages  for  the  breach.  2 
Beuih.  Bq.  Jur.  $  636;  Tied.  Bq.  Jnr.  §  408. 

The  seccmd  objection  to  the  jariBdictlon  Is 
based  on  the  ^iCt  that  the  lands  which  the 
defendant  contracted  to  pnrcbaae  aro  situ- 
ated in  Jadraon  coonty,  and  th«  suit  to  en- 
force the  contract  was  bronght  in  Multno- 
mah county.  It  Is  claimed  that  under  aa^ 
tltui  387,  HUl'B  Ann.  Codes  the  drcnlt  court 
of  Multnomah  county  had  no  jurisdiction  to 
enforce  the  specific  pMformance  of  a  eon-  i 
tract  la  relation  to  lands  located  in  Jackson 
county.  As  a  general  rule,  it  is  not  necee* 
aary  In  equity  that  the  subject-matter  ot  a 
suit  should  be  corporeally  within  the  JorlS' 
diction  of  the  court,  proTtded  that  the  par- 
ties are  In  person  within  the  Jurisdiction,  so 
that  they  can  be  personally  summoned  to 
answer  the  complaint;  hence  the  rule  estab- 
lished that,  where  the  court  has  Jurisdic- 
tion of  the  proper  parties,  it  may  compel 
them  to  do  equity  In  relation  to  lands  lo- 
cated without  Its  Jurisdiction  In  another 
coimly  or  state.  Tied.  Bq.  Jur.  |  475.  "A 
salt  for  the  apedflc  performance  of  a  con- 
tract," said  Gray,  O.  J.,  "proceeds  in  perso- 
nam, and  may  be  maintained  In  any  court  of 
equity  which  bos  Jurisdiction  of  the  parties, 
«vw  if  the  land  lies  In  another  state  or  for- 
eign country."  Brown  t.  Deammid,  100 
Mass.  268.  See,  also.  Oardn^  t.  Ogden,  22 
N.  Y.  827;  Snt^hen  t.  Fowler,  ft  Paige,  281; 
Massle  t.  Watts,  6  Oranch,  148;  S  Pom.  Elq. 
Jur.  {  1313.  The  r^ef  sought  by  this  suit 
is  not  to  determine  title,  bat  to  recover  the 
price  stipulated  to  be  paid  for  the  land.  The 
decree  is  In  personam,  and  not  in  rem;  and 
it  would  seem,  therefore^  when  the  parties 
are  within  its  jurisdiction,  a  court  of  equity 
may  make  Its  decree  in  personam  for  the 
speciflc  performance  of  a  contract  for  the 
sale  of  land  in  anoth»  county,  notwith- 
standing section  387.  But,  howerer  that 
may  be,  if  the  plaintiff  brought  his  suit  in 
the  wrong  county,  the  defendant  walred 
this  objection  under  aection  388  by  not  avail- 
ing himself  of  the  right  to  a  change  of  Tcnna 
to  the  proper  county.  We  think*  therefore, 
that  It  is  too  late  to  raise  this  objection  after 
a  suit  has  been  tried  on  Its  m^ts. 

The  next  objectitm  Is  that  the  contract  Is 
not  mutual.   This  objection  is  based  on  the 


wen-settled  rule  fliat  equity  wm  not  specif- 
ically enforoe  a  oontmct  unless  It  Is  mutoal 
in  Its  oUigatitma.  But  this  rule  Is  snl^ect 
to  certain  wdl-estabtlshed  exceptions,  to 
which  it  Is  claimed  the  contract  sought  to  be 
enforced  belongs.  The  facts  show  that  de- 
fendant made  an  agreement  with  the  plain- 
tiff, in  consideration  of  tiie  payment  of  a  oe^ 
tain  sum  of  money,  a  part  of  which  was  to 
be  retained  by  fh«  defendant  and  a  part 
thereof  to  be  paid  to  the  state  of  Oregon, 
whereby  he  promised  to  obtain  tttie  for  the 
I^alntiff  to  certain  schocd  lands  bdonglng 
to  the  state  of  Oregon,  and  that,  as  a  part 
of  said  contract,  the  d^oidant  made  and  d» 
Urered  to  the  plaintiff  his  agreement,  as  fol- 
lows: "Portland^  <^egon,  Fetnoary  19th, 
1891.  I  hereby  coToiant  and  agree  to  par>> 
cbose  from  S.  B.  Johnston  six  hundred  and 
forty  (640)  acres  of  land,  tiiree  htmdred  ana 
twenty  (820)  applied  for  from  the  state  of 
Oregon  by  John  Harrlman,  and  transferred 
to  him,  and  three  hundred  and  twenty  i320) 
^plied  for  in  his  own  name,  at  the  exidra- 
ti<Hi  ot  six  months  from  data^  If  he  ao 
desires,  at  the  rate  of  three  doOan  ($3) 
!  per  acre.  [Signed]  Philip  a  Wadswcwth. 
[Seal.]  Witnesses:  B.  J.  Toong.  SiOuk 
Harrtmaa,"— «nd  at  the  same  time  agreed 
that  if  the  plaintiff  should,  within  six 
months  after  the  date  of  the  sale^  be  dlssat> 
isfled  with  tiie  lands  sold  to  him  the  de- 
fendant, he  (the  deliendant)  would  pundiaae 
the  same  upon  tiie  terms  set  forth  In  the 
agreement  The  lands  raCerred  to  and  de- 
scribed were  applied  for  and  purchased  un- 
der the  agreem«it,  and.  In  accordance  with 
the  terms  of  such  purchase  from  tbia  state, 
the  plaintiff  dellrored  certain  promissory 
notes,  etc.,  and  made  the  purchase  and  en- 
tered Into  the  agreement  relying  sol^  upon 
the  r^resentatiotis  of  the  defendant,  and 
upon  his  written  iM^miae  to  repurchase  the 
land  as  set  out  In  the  agreemmt  That  plain- 
tiff, afttf  examining  such  land,  was  dissat- 
isfied thwewith,  and  notified  the  defendant 
of  his  desire  that  he  should  repurchase  the 
same  In  accordance  with  the  terms  of  his 
agreement,  and  that  the  defendant  then 
promised  In  writing  to  so  rspurcliase  the 
land,  and  further  promised  to  osBunM*  the 
promiasoiy  notes  given  to  the  state  for  a 
part  of  the  purdiase  price.  That  the  de- 
fendant did  not  comply  with  his  agreement, 
and  has  wholly  Called  and  neglected  to  re- 
purchase the  land  at  the  {nice  named,  or  fw 
any  otfaw  sum,  and  that,  prior  to  the  com- 
menc^ent  of  the  suit,  the  plaintiff  ten- 
dered to  the  defendant  a  cfmreyance  of  the 
property,  and  demanded  that  be  repurchase 
the  same,  In  compliance  with  his  agreement, 
and  that  he  has  failed  and  refused  to  cany 
out  the  agreement;  and,  also,  that  the  plain- 
tiff has  tendwed  to  the  defmdant  the  trans- 
fer ct  said  property,  subject  to  the  payment 
of  said  promissory  notes  by  the  defmdant, 
and  that  such  tender  was  refused,  lliese 
facts  are  based  on  the  testimony  ef  the 
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plaintiff,  wblcb  lucmtradlcted.  At  tbft 
4tne  of  the  sale  the  plaintiff  iras  «igaged 
In  the  bnalneaB  of  school  teaching  at  Port- 
land, and  was  unable  to  eramtne  the  lands, 
<mln^  to  their  location  In  a  distant  part  of 
the  state,  and,  Mnx  tmwOllng  to  them 
without  seeing  the  same,  the  defendant,  to 
iBdnce  hfm  to  make  tlie  pnrcbase,  made  the 
agreement  tn  writing  set  out.  At  the  eiz- 
ptratlon  of  the  school  term,  the  plaintiff  ex- 
amined the  lands,  and  found  them  utteriy 
vnflt  tor  the  purpose  for  which  they  had 
been  purchased.  The  d^endant  Introduced 
no  testimony,  and  relies  soMy  upon  technic- 
al snggestlonB  to  defeat  the  enforcement  of 
the  ivreemmt 

One  of  the  qnestlona  presented  is  whether 
the  agreemoit  set  out  is  wanting  tn  mntnal- 
it7.  The  dedded  cases  show  that  the  rule 
as  to  mutuality  Is  sreatly  drcumscrlhed  by 
mimerons  limitations,  and  tbat  a  condltloaal 
w  unilateral  contract  may  come  within  these 
occeptioiML  2  Beacb,  Eq.  Jur.  t  0S6;  Wat 
Spec  Perf.  |  200.  The  prindple  is  aet- 
lled  that  where  an  own«r  of  land  givea  an- 
ottier,  for  a  sufficient  conslderatl<m,  an  option 
or  prlTllege  for  the  puRdiase  of  land  within 
a  given  time,  In  wilting,  wlUi  a  full  Imowl- 
edge  of  tbe  fact  tliat  be  la  bound,  and  the 
ottier  party  is  not,tt  la  audi  a  contract  as  wUI 
be  enforced  in  equity  at  the  tnatanoe  ct  tbe 
party  holding  thie  opticnt  As  Mr.  Justioe 
Newman  aafcs:  *T>oeB  ndi  a  contract.  In- 
deed, ladt  mntnali^?  TbB  sdle*,  for  a  fair 
consldmitloD,  agrees  to  giTe  the  proposed 
purchaser  a  certain  fixed  time  In  whldi  to 
make  the  contract  mutual  by  acceptance  of 
the  offer  to  sell.  If  he  acc^ts  wltbln  ttie 
apedfled  time,  both  parties  are  folly  bound." 
Johnston  t.  Trippe,  83  Fed.  630.  In 

Han  T.  Oraiter,  40  GaL  67,  the  court  says: 
**If  fhe  owner  of  an  estate  has  ftilrly  made  a 
contract  for  a  snffldeot  conrideratlon  re- 
ceived by  him,  by  whidi  contract  he  has 
hitnaoif  stipulated  that  another  person  may, 
at  the  option  of  the  latter,  reoelTe  a.oonvey- 
anoe  of  the  estate  upon  tba  payment  or  tm- 
d«r  of  a  fixed  sum  wi12iin  a  glroi  lime,  what 
prindple  of  equity  is  vlcdated  by  making  the 
ownw  comply  with  his  contract?  It  the  otti- 
er  party  has  obtained  the  teflon,  he  has 
folrly  bought  it  and  paid  tm  tt,  and  there  It 
no  prindple  or  policy  of  law  tidated  in  Its 
purdiase."  See,  also,  Hawralty  t.  Warren, 
18  N.  J.  Bq.  124;  COasoa  t.  Ball^,  14  Jobns. 
484;  Sduoedor  t.  Oemeinder,  10  Ner.  355; 
Pom.  ^jiec.  Pof.  I  169.  In  the  case  at  bar 
Hie  d^endant  add  llie  land  to  tbe  plalntlfl, 
and,  to  protect  him  In  ease  of  dtasatiafactitm 
therewith,  he  gare  htm  the  option  to  dlsafflrm 
the  contract,  if  he  so  desired.  In  which  event 
tbm  defeaadant  agreed  to  repurdiase  it  Aft- 
er the  plaintiff  notified  the  defendant  that 
be  was  dlasottsfled,  uid  Bxpnmed  the  desire 
that  be  riumld  tepnxcbase  Ibe  land,  In  ao- 
oordance  with  the  tanoM  of  ^e  agreemrat 
Uie  <dCeF  of  thB  d^endant  to  pordiaae  was 
accepted  by  fiie  plaintiff;  so  that  wham  tbe 


plaintiff  exerdsed  the  optUm  within  tbe  time 
spedfied,  the  minds  ot  the  parties  met,  and 
the  contract  became  mutoal,  and  enforceable 
by  either  party.  We  thln^,  therefore,  tiie 
contract  as  thus  made,  tbe  other  conditions 
existing,  is  a  pnper  subject  of  ipedfie  pe^ 
formanoe. 

Tbe  last  contettlSon  to  tiiat  tbe  agreemoKt 
sotight  to  be  enforced  Is  Told,  because  tt  does 
not  state  the  oonslderatlML  The  statute  pnv 
Tides  that  an  agreement  for  the  sale  of  land 
le  YoM  unless  the  same,  or  some  memoran* 
dum  tliereof  expressing  tbe  consideration,  be 
In  writing,  and  subscribed  by  the  party  to  be 
charged,  etc.  SectloB  786,  Hill's  a^iti,  Code. 
Under  statutes  of  this  character.  It  has  been 
hdd  that  If,  from  tbe  terms  of  the  wilt- 
ing, the  consideration  for  the  promise  Is  in- 
feraUe,  It  la  expressed  in  such  agreement 
within  the  meaning  of  the  statute;  and, 
while  we  think  the  consideration  Is  apparent 
from  a  reasonable  const ractloo  of  the  terms 
of  tbe  contract  yet  tbe  agreement  bdng  un- 
der seal,  the  seal  is  itself  the  cxprceglOD  of 
a  oonsldoaUon  auflldoit  to  satisfy  the  stat- 
ute. There  are  nnmeroos  anthorltles  which 
show  that  It  has  been  repeatedly  held  that 
words  "for  value  receired"  suffldenUy  oom- 
ply  with  statutes  like  ours,  which  require  the 
oonslderatltm  to  be  expreesed.  Day  t.  EH- 
more,  4  WIsl  214;  Watstni  t.  McLaren,  19 
Wend.  55T;  Miller  t.  Cook.  23  N.  T.  485;  Os- 
borne T.  Baker.  84  Bflnn.  807,  25  N.  W.  R^. 
eoo;  Brooks  r.  Morgan,  1  Bar.  (Del.)  1^; 
Whitn^  T.  Steams,  16  Me.  894^  The  text 
wrttus  also  generally  state  the  law  to  be 
ttiat  tbe  vords  "for  Tahie  recetred*'  snflO- 
dently  express  the  conslderatl<»L  1  Reed, 
8t  Frauds,  I  430;  Brown,  8t  Fnuds.  | 
408a;  Danid,  Neg.  Inst  |  1767;  S  Pars. 
Goqt  16;  Brandt  8ur.  |  70l  It  Is  tiie  law, 
too,  that  tbe  seal  is  a  suflldent  expression  of 
tbe  coasida»ti<HL  Reed,  St  brands,  I  481. 
•^e  have  held  again  and  agaio,"  said  Cowan, 
J.,**ttaat  a  seal  ^presses  a  eaasldCTatlQn.  wttfa- 
in  the  meaning  of  the  statute."  Douglass  r. 
Howland,  24  Wend.  45.  If  the  memomn- 
dnm  is  under  seal,  ttie  ImtAIcation  of  consid- 
eration tbereftrom  la  sufficient  Brown,  St 
Frauds,  I  406a.  Woodruff,  J,  said:  "An  In- 
Btmment  under  seal  is  bdd  not  t<AA  imder 
tbe  stetute,  allbongti  no  consideration  ts  tai 
terms  stated  therdn,  upon  the  ground  that 
tbe  seal  Imports  consldfivatlnL  It  is  soffl- 
dent  it,  upon  the  fhce  of  the  butrumeut 
o(xi8lderatloa  Is  a  necessary  legsl  Impllca- 
tton.**  McKensIe  Farrdl.  4  Bosw.  207. 
The  object  ot  tbe  statute  of  frauds  was  to 
premt  the  facility  to  fraud  and  perjury  to 
wbldi  contract!  depend«it  i^on  tbe  memory 
of  witnesses  vwe  exposed  by  requiring  them 
to  be  reduced  to  writing.  When  tbSa  is  dtnte, 
there  does  not  seem  to  be  any  reason  why 
the  conalderatloa  might  not  be  proved  by 
parol,  as  In  the  case  of  any  other  contract 
or.  If  there  is  any  reason  for  expreeshig  the 
ccmaideratlon,  the  true  one  ought  to  be  ex- 
pressed; yet  tbe  antborlUes  dted  Aow  ttiat 
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the  woTdB  "for  ralae  recelTed"  or  that  a  seal 
Itaetf  auffldemtly  expresses  the  c(»iBldera11oiL 
The  fact  iB,  88  Mitchell,  J.,  said,  "that  the  ex* 
presslon  of  the  consideration  Is  so  unneces- 
sary In  order  to  prevent  the  mlsdtlef  aimed 
at  that  the  courts  have  alwi^s  been  Inclined 
to  give  this  provl^on  of  the  atatate  a  t«7 
lilieral  coostmctlon,  which  aometlmoBb  u  In 
the  Instances  dted,  rednces  It  to  a  mere  fi»^ 
niallty."  Osborne  t.  Baker,  supra.  In  view, 
therefore^  ot  fbB  authorttleB,  we  think  the 
seal  snffldently  egresses  the  conaidenitfon, 
within  the  meaning  of  the  statuta  The  de- 
cree Is  affirmed. 


BRUCE      GERMAN  SAV.  &  LOAN  SCO. 
et  al. 

(Snpreme  Court  of  Oregon.  Jnly  17,  1893.) 

Plbadino  —  Estoppel  —  Inbubanob  Poliot — 
Brbaoh  or  CoKDiTioK  —  Waitihq  PROOPS  0» 
Loss. 

1.  An  estoppel  of  an  Insarance  oompany  to 
claim  a  breach  of  the  conditions  of  a  policy  of 
Gre  iiiHiirnQce  by  noooccupancy  of  the  premises, 
lifter  having  imsued  the  polii?  with  knowledge 
of  such  nonoccopancy,  most  be  ^edally  plead* 
•d. 

2.  On  an  Issae  as  to  whether  an  insnrance 
compaoy  waived  raoof  of  loss  by  declining  to 
pay  a  policy,  the  msured  testified  that  the  gen- 
eral asent  and  the  adjaster  of  the  company 
both  told  him  that  the  loss  would  not  be  paid, 
which  statem^it  these  officers  denied.  It  ap- 
peared that  the  insared,  to  secare  insnrance  on 
another  building  near  the  hoase  covered  by  the 
polior  In  salt,  and  bnmed  at  tbe  same  tlmcv 
testified  that  he  was  occnpying  snch  building 
at  the  time  of  the  fire,  while  he  afterwards 
tfwore  that  at  that  time,  and  for  six  weeks 

EreviouB,  he  had  occupied  the  hovse  covered 
y  tbe  policy.  Hdd,  that  a  finding  1^  the  ref- 
eree that  ihe  compsny  did  not  decline  to  pay 
ttxa  policy  was  jnsofied. 

Appeal  from  dicnlt  ooiu-t  Multnomah 
ooonty;  Ijoyal  B.  Steama,  Judge. 

Action  by  W.  S.  Bruce  against  the  German 
Savings  &  Loan  Society  and  the  Phoenix  In- 
surance Company.  From  a  decree  for  de- 
fendaofta,  plalntlfF  ai^eals.  Affirmed. 

The  other  facts  fully  appear  tn  the  fallow- 
Ing  Btatem^t  by  MOORD,  J.: 

This  Is  a  suit  brought  by  the  plaintiff 
against  the  German  Savings  &  Loan  Sodety 
and  the  Phoenix  Insurance  Company  to  re- 
cover from  "the  latter  fl,800,  the  amount 
claimed  to  be  due  on  an  insurance  poUcy, 
on  account  of  a  loss  by  fire.  COie  facts  show 
that  oa  May  31, 1890,  plaintiff  was  the  owner 
of  ocrtaln  real  property  in  Portland  Home- 
stead, Multnomah  coimty,  upon  which  was  a 
two-story  frame  building,  of  the  value  of 
about  $2,600,  aud  on  -that  day  he  executed 
and  delivered  to  the  German  Savings  &  Loan 
Society  a  mortgage  upon  said  real  property 
to  secure  the  sum  ot  S1>000,  payable  in  three 
years  from  that  date,  in  which  mortgage  he 
covenanted  to  keep  said  building  insured  for 
$1,800  against  loss  by  fire  In  some  reputable 
insurance  company,  the  loss.  If  any,  to  be 
made  payable  to  said  mortgagee;  that  on 
June  2,  1800,  he  made  appllcatl<UL  to  one  J. 


(Of. 

A.  Arment,  a  local  agwt  of  flie  Fhoenlx  In- 
sarance Company,  for  an  Insnrance  upon 
said  building  In  the  som  of  $1300,  for  the 
term  of  three  years,  while  occupied  as  a 
family  dwelling,  and  paid  $27  as  a  premium 
thereon,  and  thereupon  the  company  exe- 
cuted and  delivered  to  blm  policy  No.  3,638, 
as  apidled  for  tain,  which  he  delivered 
to  said  German  Savings  &  Loan  Society  as 
ocfilateral  secorlty  tor  Its  loan,  and  to  be  held, 
by  it  as  trustee  tor  the  plaintiff,  after  tba 
payment  of  ttie  said  nKHrtgase  debt;  that  on 
Jnly  4,  1891,  aald  buUdJng  wu  totally  de- 
etn^ed  Iqr  flre^  and  Ihe  plaintiff,  on  or  about 
Ihe  7tta  ot  thaX  mootli«  notlfled  the  agent  of 
the  Insnranoe  company  hereof,  but,  the  eont- 
pany  falling  to  pay  said  loss,  the  plaintiff  re- 
anested  the  German  SavlngB  ft  Loan  Sodety 
to  bring  an  actltm  against  the  said  Insuz^ 
anoe  company  upon  said  p(dlcy,  which  It  re- 
fused to  do,  thus  compelling  hlm  to  bring  a 
stilt  tn  equity  to  i^oteot  his  rl^ta.  The 
oimditiau  of  the  ptdicy  issued  to  plaintiff, 
and  relied  upon  by  the  Insurance  company 
to  defeat  tbe  recovery,  are  as  foUowa:  "This 
entire  policy,  unless  oQierwtee  iHrovided  by 
agreem^t  Indorsed  theretm  or  added  hereto, 
shall  be  Told  U  •  •  *  a  bulldhig  herein 
destnlbed,  wheChv  Intended  tor  occupancy 
by  owner  or  tenant,  be  or  become  vacant  or 
unoccnpled,  and  so  remain  for  ten  days." 
The  policy  also  provides,  among  other  things, 
that,  "if  fire  occur,  the  Insured  shall  give  im- 
mediate notice  of  any  loss  thereby,  hi  writ- 
ing, to  the  general  agent  at  San  Francisco; 

*  *  *  and  within  sixty  days  after  the 
fire,  unless  such  time  shall  be  extended  in 
writing  this  company,  shall  render  a 
statement  to  this  company,  signed  and  sworn 
to  by  said  Insured,  etatlng  the  knowledge 
and  belief  of  the  Insured  as  to  the  time  and 
origin  of  the  fire;  the  interest  of  tiie  insured 
and  all  others  In  the  property;  the  cash 
value  of  each  Item  thereof,  and  the  amount 
of  loss  thereon;  all  Incumbrances  tbereon; 

•  •  *  any  changes  In  the  title,  use, 
oocupation,  location,  possession,  or  exposure 
of  said  property  since  the  Issuing  of  this 
policy;  by  whom  and  for  what  pm-pose  the 
building  herein  described,  and  the  several 
parts  thereof,  were  occupied  at  the  time  of 
the  fire,"  etc.  The  policy  further  provided 
that  "no  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable 
In  any  court  of  law  or  equity  until  after 
full  compliance  by  the  Insured  with  all  the 
foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the 
fire."  Reference  Is  also  made  In  the  policy 
to  the  application  and  survey  of  the  Insured. 
The  plaintiff  alleged  that  he  had  duly  per- 
formed all  the  conditions  of  said  policy  on 
his  part  to  be  performed.  The  Insurance 
company,  after  denying  the  material  allega- 
tiona  of  the  complaint,  set  up  three  sepa- 
rate defenses:  (1)  That  plaintiff  caused  to 
be  constructed  a  frame  building  with  shingle 
roof  at  a  distance  of  3S  feet  from  the  In- 
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mired  baQdinf,  wbem  At  the  time  flie  policy 
was  written  the  space  was  100  feet  to  tiie 
nearest  bnUdlng,  thereby  Increasing  the  haa- 
ard.  without  notifying  the  company;  (2)  the 
building  Insored  became  racant  and  unooca- 
pled,  and  ao  remained  for  more  than  10  days; 
and  aS)  the  Insored  fnmlshed  no  proof  of 
loss,  aa  required  by  the  poUoy,  and  that  such 
proof  was  not  waived  by  the  insorance  com- 
pany. After  the  Issue*  were  completed,  the 
cause  was  referred  to  IfaA  0'Nem  to  taka 
his  testimony,  and  report  hla  findings  of  fact 
and  contusions  of  law  thereon,  and,  after 
some  testimony  had  been  taken,  the  plain- 
tiff, by  teare  (tf  ttie  oonrt,  filed  an  amended 
complaint.  In  wbldi  he  alleged  Uiat  he 
offered  to  furnish  tbe  Insnranoe  company 
with  dne  proof  of  lost,  but  that  It,  by  Its 
dnJy-an^orlsed  agent,  walred  tlie  condition 
of  said  policy  1^  wUidi  it  was  required  to 
fnmish  proof  of  Ion  to  said  defendant,  and 
reUered  and  discharged  the  plaintiff  from  the 
perfcamance  th«reot  stating  to  hbo  that 
the  said  Insurance  company  would  not  pay 
■aid  loss.  After  tiie  testimony  had  been 
taken,  the  referee  reported,  as  Us  findings  of 
fact,  that  said  building  was  and  had  been 
nnoecnpted  for  mwe  than  10  days  prior  to 
tbe  fire,  witbont  tbe  knowledge  or  consent 
ot  the  insmuKO  company  or  Its  agents,  and 
that  the  tnsnred  fftlled  and  neglected  to  make 
proof  of  loss  within  60  days  after  said  build- 
ing was  destroyed  by  fire,  and  that  said  In- 
surance company  had  not  extended  the  time 
In  wrttlng  to  said  tnmired  to  make  such  proof 
of  kn;  bat  he  made  no  findings  upon  the 
qioestiim  of  the  hazard  cauaed  by  the  con- 
stmction  of  said  frame  building  at  a  distance 
of  K  feet  from  the  boUding  oorered  by  the 
jKdlcy  In  onsstlon,  and,  as  a  conclusion  of 
law,  found  that  the  insurance  company 
tfundd  recoTer  from  the  ^alntiff  ita  costs 
and  disburse  men  ts.  The  court  approved  the 
report  of  the  referee  and  a  decree  was  ren- 
dered dismissing  the  suit,  from  which  the 
plaintiff  appeals. 

George  a.  Brodie,  tot  appdlant  B.  llal- 
lory,  fw  revoodenta. 

MOORI],  J.,  (after  stating  the  &cts.)  The 
appeal  presents  the  following  questions: 
Was  the  hazard  Increased  by  the  construction 
of  another  building  after  the  policy  was 
issued?  Was  the  house  unoccupied  at  tb» 
time  of  the  fire,  and  had  It  been  so  unoccu- 
pied for  more  than  10  days  prior  thereto? 
And  was  the  proof  of  loss  walred  by  the  In- 
snrnnce  compai^? 

We  do  not  deem  it  necessary  to  examine 
the  first  question,  as  we  think  the  solution  of 
the  other  two  decleive  ot  the  case.  The  plain- 
tiff allies  that  he  duly  kept  and  performed 
all  tiie  conditions  of  the  policy  to  be  per- 
formed by  him.  The  answer  denies  this, 
and.  for  a  separate  defense,  alleges  that  at 
the  time  of  the  fire  the  house  was  unoccupied, 
and  that  it  had  been  so  unoccupied  tar  more 


than  10  days  prior  thereto,  wltboat  ttt 
knowledge  or  consent  ot  the  Insnranoe  com- 
pany. The  reply  denies  this  separate  de- 
fense, and  the  issue  Is  thus  deariy  made 
by  the  pleadings  upon  this  question.  Ths 
proof  condusiTtiy  shows  that  at  the  time  of 
tbe  fire  the  house  was  unoccupied,  and  HuA 
It  bad  not  been  ooeiq»led  tot  about  six  wedn 
prior  thoeto,  and  ttiat  tbe  company  had  no 
knowledge  thereof.  The  plaintiff  contends, 
howsTor,  fliat,  at  the  time  be  applied  tax  In- 
surance, 3.  A.  Arment,  liw  agent  of  fha  insur- 
ance company,  visited  the  house  in  question, 
and  knew  that  the  building  was  tmoccupied, 
and  that,  harlng  accepted  the  risk  with 
knowledge  thereof,  the  company  is  estopped 
from  dlsdslmlng  a  waiwer  at  the  policy  on 
ttiat  account;  tbat  sndi  faunrtedge  on  the 
part  of  ttw  agmt  la  notloe  to  tto  company; 
and  that  the  act  of  Issuing  the  policy  constt- 
tutes  an  estoppd  in  pals,  which  can  be  es- 
tablished by  evidence  without  any  allegatloB 
in  tb»  pleading  to  support  It  It  Is  wdl 
settled  at  common  law  that  an  estoppel 
in  pais  need  not  be  pleaded,  (Big.  liatopw 
609,)  but  the  contrary  has  been  held  In  this 
state.  In  Bngta  w.  Ottmhelmer,  6  Or.  28U 
it  was  held,  In  a  esse  in  whldt  tbe  l^gJ  title 
to  real  property  of  tbe  wife  was  hdd  by  her 
husband,  that  she  was  not  estiqiped  to  claim 
the  title  against  tbe  husband's  creditors, 
who  had  fnmlshed  goods  upon  the  faith  of 
his  ownership  of  the  land,  without  alle^ng 
the  facts  constituting  the  estoi^>d.  Boise,  i., 
said:  "If  she  had  been  guilty  of  fraud  whldi 
would  estop  her,  then  the  same  should  be 
pleaded  to  make  it  allowable,  which  Is  not 
done,  and  the  matter  of  estoppel  cannot  be 
considered  In  this  case.  So,  in  Remlllard  v. 
Prescott,  8  Or.  87,  it  was  held  that  wh«« 
Ibe  defendant  had,  without  objection,  per- 
mitted the  plaintiff  to  make  Improvements 
and  pay  the  taxes  up<m  defendant's  land, 
the  latter  was  not  estopped  fTom  dalmlng 
ttie  legal  title,  and  that  It  could  not  be  con- 
troverted without  allying  the  estoppel.  Hie 
same  learned  Justice  said:  "The  appellants 
claim  title  by  estoppel,  and.  If  they  Intended 
to  rely  on  such  title,  they  should  have  plead- 
ed it  In  the  complaint,  as  th^  had  an  op- 
portunity to  do  so.  Th^  made  thehr  case  on 
the  complaint,  whaein  they  relied  on  tbB 
fact  that  Craig  had  purchased  the  property 
from  Chapman,  and  that,  by  mistake  or  tiie 
procurement  of  Prescott,  the  deed  was  made 
to  Prescott  and  Craig.  We  think,  therefore, 
that  the  matter  of  estoppel  as  sustaining  the 
claim  of  the  appellant  aa  prayed  for  cannot 
be  considered  to  this  case."  These  ct^sos 
hare  settled  the  rule  in  this  state  that  an 
estoppel  to  pals  must  be  pleaded,  and  we 
see  no  reason  for  changing  It  The  plaintiff 
relied  upon  the  issue  he  made  in  his  com- 
plaint, and  not  upon  the  estoi^^el,  and,  hav- 
ing elected  his  cause  of  suit  he  should  be 
bound  thereby. 

2.  The  original  complaint  to  substance, 
alleges  that  on  July  7,  1881.  plaintiff  notl> 
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flad  the  company  of  his  Iomi,  and  thereafter 
furnished  nld  Insomnce  company  vlth  due 
proof  thereof,  while  the  amended  complaint 
adnjits  that  no  proofs  were  ever  made.  Tba 
evidence  fails  to  abow  that  plaintiff  offered, 
•r  that  the  company  rejected,  any  proof  of 
loBB,  as  alleged  in  the  amended  comidalnt, 
or  that  the  company,  by  its  agent,  er^  told 
the  plaintiff  the  loss  would  not  be  paid,  there- 
by relievlDg  him  from  the  neceaalty  of  making 
the  required  proof.  The  plaintiff  testified 
that,  about  fire  days  after  the  fire,  he  called 
upon  J.  D.  Coleman,  the  agent  and  adjuster 
of  the  Insurance  ccnnpany,  who  told  him  the 
loes  would  be  paid;  that,  about  fLve  or  rix 
days  after  the  first  Tislt,  he  again  called  upon 
Mr.  Coleman,  who  then  told  him  the  company 
would  not  pay.  He  also  testified  that  he 
saw  A.  F.  Gartner,  the  general  agrat  ot  the 
company,  who  told  him  at  first  that  they 
would  see  about  the  loss,  and  at  another 
tlnje  that  the  company  would  not  pay  It 
Mr.  C<Heman  tmtifled  that  the  first  time  he 
saw  the  plaintiff  after  the  fire  was  between 
the  IGth  and  20th  of  July,  and  that  he  nevor 
at  that  or  any  time  told  him  the  loss  would 
not  be  paid.  Mr.  Gartner  testified  that  plain- 
tiff called  npon  him,  and  wanted  to  know 
when  the  company  was  going  to  pay  him, 
and  that  he  told  him  the  loss  was  payable 
to  the  German  Savings  &  Loan  Society,  and 
tiiat,  if  any  money  was  paid  on  the  policy. 
It  muBt  be  paid  to  that  society.  Upon  this 
contradictory  evidence,  the  referee  f onnd  that 
the  company  bad  not  waived  the  condition  of 
the  policy  which  required  pnxrf  of  loss  with- 
in 60  days  from  the  time  of  the  fire  by  In- 
forming the  plaintiff  that  the  loss  would  not 
be  paid.  It  is  Impossible  for  the  appel- 
late court.  In  the  examination  of  a  record, 
to  determine  the  pr^onderance  of  evidence 
with  that  degree  of  certainty  attainable  by 
a  court  or  referee  who  saw  the  witnesses, 
heard  them  testify,  and  noted  their  manner 
and  appearance  while  on  tfie  witness  stand; 
and  the  findings  made  under  audi  droam- 
Btances  wUl  rarely  be  disturbed  when  lh«« 
are  other  facts  and  drcnmstances  whldi  tend 
to  weaken  the  testimony  of  the  defeated 
party,  or  corroborate  the  conclusions  readied. 
Hiere  are  several  tacts  and  drcnmstanoeB 
which  teoA  to  Impair  the  testimony  of  tiha 
plaintiff.  In  ordw  to  secure  the  Insurance 
upon  the  new  building,  which  It  Is  claimed 
Increased  the  hazard  to  the  building  in  ques- 
tion, and  which  was  burned  at  the  same  time, 
he  averred  In  the  affidavit  made  In  proof 
ot  his  lose  that  at  the  time  of  the  fire  he 
was  occupying  the  new  house,  and,  upon  this 
proof,  secured  his  Insoranca  Soon  after, 
he  made  another  affidavit,  in  which  he  swore 
that  prior  to  and  at  the  time  of  the  fire 
the  house  covered  by  the  policy  In  question 
^ras  and  had  been  occupied  for  about  six 
weeks,  while  at  the  trial  of  this  cause  he 
testlfled  that  he  occupied  the  house  In  ques- 
tion, and  had  sl^t  tli»eln  nearly  every 
niAt  for  six  weeks  prior  to  the  flra   In  this 


he  Is  ccmtradleted  by  his  nelg^iborB,  who  tea- 

tlfled  that  he  neltiiw  occt^led  nor  slept  there- 
in, but  that  he  occupied  and  alept  in  the  new 
house,  upon  which  he  received  his  insurance 
from  another  company.  Gonsldarlng  these 
facts  and  drcnmstances,  we  think  the  ref- 
eree and  court  were  ful^  warranted  In  tiie 
condosiona  readied,  and  that  the  prepondo*- 
ance  of  the  evidence  upon  this  questloD  is 
vrith  the  defendant  ounpany,  and  that  tlie 
agents  of  the  company  nevor  told  the  plain- 
tiff that  his  claim  would  not  be  paid  as 
alleged  tn  the  complahit  The  policy  of  in- 
surance  Is  ttte  contract  t>etween  the  insnrer 
and  the  Insured,  upon  which  the  latter  must 
rely  for  the  recovery  of  Us  Uws.  In  the  case 
at  bar,  the  appllcatloa  Is  fiv  an  insurance 
of  the  building  while  occupied  as  a  fiunny 
dwelling,  and  Oils  application  Is  referred  t» 
in  the  policy  as  the  foundation  upon  whldt 
it  must  rest,  and  It  thereby  becomes  a  war- 
ranty of  ttie  Insured  that  the  building  will 
be  occupied  In  that  manner.  1  Wood,  Ins. 
f  166.  The  policy  provides  that.  If  the  build- 
ing shall  be  oe  twcome  vacant  for  10  ^ays 
without  the  consent  of  the  company,  the  pol- 
icy shall  become  void.  In  Insurance  Oa  v. 
Mehlman,  48  HL  818,  titw  poticy  provided 
that  it  should  be  vitiated  by  keeping  •  •  • 
saltpeter,  •  «  •  snd,  upon  proof  that  the 
Insured  kept  a  keg  of  saltpetor  for  sale,  it 
was  hdd  that  "whedier  saltpetv  will  ex- 
plode or  not  may  be  a  vexed  qaestlfu,  and 
whetho:  dangerous  or  not  Is  immaterial.  TtM 
agreement  was  that  the  assured  shoold  not 
keep  It,  and,  If  he  did,  the  policy  diocdd  be 
vitiated,  and  lie  must  be  held  to  tiie  agree- 
ment" The  agreement  entered  Into  was  that 
the  building  should  be  occupied,  and  tiiat. 
If  it  became  vacant  toe  10  days,  the  policy 
should  be  void,  and  the  Insured  must  ba 
held  to  this  agreement,  whldt  was  a  part 
of  his  warranty.  Proof  of  ioaa,  as  provided 
In  the  terms  of  the  pidl<7,  is  a  otmditioB 
precedent  to  recovery,  (2  Wood,  Ins.  f  488;> 
and,  since  the  plaintiff  did  not  make  it  with- 
in ^e  time  prescribed,  he  waived  his  claim 
thereto,  and  for  these  reasons  tba  decree 
!s  affirmed. 


BBOTOR,  nra,  of  m.  datidv 

CHURCH  V.  WOOD. 

(Supiteme  Court  of  Oregon.  July  17,  18ML) 

Srsoino  PasroRiuirci— CoiTTni.oT  to  Fuxxmn 
Boxuinro  Brons— Iiccidshtai.  Ramr. 
D^lMidant  agreed  to  fnnddi  the  ntctth 
sary  stone  for  a  chnrch  building  to  be  erected 
by  plaintiff,  and  to  perftMrm  the  masonry  work, 
but  aft«-  doing  two-thirds  of  the  work,  and  be- 
ing paid  a  mneh  laner  pn^wtion  of  the  stip- 
nlated  price,  became  Insolvent,  and  was  unane 
to  perform  his  contract  The  stone  required 
was  of  a  peculiar  kind  and  color,  and  could  be 
procared  only  from  defendant's  quarry,  and  to 
use  otiier  stone  to  complete  the  bnlldtng  woold 
destroy  Its  beauty  and  harmony.  Hdi,  that 
defendant  should  be  compelled  to  furnish  the 
stone  necessaiT  to  complete  the  bnlldlng;  and  t» 
permit  plaintllf  to  enter  M  hto  prinnises  to  pn^ 
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«an  inch  stone,  and  to  me  his  derrleki  «t^th« 

qnarrr  and  the  church  bnilding  in  QuariTlnSi 
transportiofiTt  and  raising  the  atone. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Steams,  Judg& 

Specific  performance  by  the  rector,  ward- 
ens, and  Teettymeo  of  St  David's  Ohnrch 
against  Frank  Wood  and  another.  From  a 
deoree  for  plaintiff,  defendant  Wood  appeals. 
Affirmsdi 

Tbe  other  facts  folly  a^ear  in  the  f<^ 
lowing  stntemmt      HOOKB,  J.: 

Tills  is  a  salt  to  «iforoe  the  spedAe  pep- 
fonnanee  of  a  written  contract  under  seaL 
The  facts  show  that  the  plalntUT  Is  the  own- 
er of  certain  real  propwty  In  Portland,  Dr., 
upon  which  it  Is  desired  to  ereot  a  church 
building:  fbaX  the  defoidant  Frank  Wood 
is  the  owner  of  a  stone  quarry  In  Benton 
county,  Or.,  and  that  on  May  16,  1892,  the 
parties  entered  into  said  contract  whereby 
the  defendant  agreed  to  furnish  the  neces- 
sary stcme  from  his  quany,  to  dress,  trans- 
port cat,  and  lay  ttie  same  In  the  walls 
of  said  building,  furnish  other  necessary  ma- 
terial, perform  the  mason  work,  and  con^ 
plete  the  same  within  100  woridng  days  fnMn 
June  B,  1892,  for  the  sum  of  $16,500,  pay- 
able from  time  to  time  as  the  work  pro- 
gressed, with  the  express  agreement  that 
pl^tiff  might  withhold  2&  per  ceat  of  the 
amount  found  due  up<m  the  certificate  of 
the  architect  until  30  days  after  the  full 
completion  of  the  contract,  and,  to  seethe 
the  faithful  performance  of  the  conditions 
thereof,  he  executed  and  delivered  to  plain- 
tiff a  bond  In  the  sum  of  $4,000.  malntifC 
alleges  that  it  duly  performed  all  the  con- 
dltlims  of  said  contract,  paid  defendant  more 
than  116,200  thereon,  althou£^  not  more  than 
two-thirds  of  the  stone  work  has  been  done; 
that  the  defendant  has  ceased  to  work  there- 
on; that  the  at(me  from  said  quarry  Is  of 
a  peculiar  color  and  quality,  and  that  plains 
tiff  is  unable  to  complete  said  church  In  a 
suItaUe  manner  with  stone  from  any  other 
known  source;  ^t,  after  the  construction 
of  said  dmrch  was  commenced,  the  defend- 
ant executed  a  mortgage  <m  said  quarry 
to  secure  a  pre^stlng  debt  of  f3,000;  that 
fltere  are  other  outstanding  <^alms  against 
the  defendant  on  account  of  said  church 
building;  that  liens  have  beeai  filed  there- 
on, and  that  defendant  Is  Insolvent;  that 
nnlees  the  defoidant  Is  required  to  furnish 
the  stone  necessary  to  complete  said  build- 
ing, or  if  plaintiflF  is  compelled  to  purdiase 
the  same,  It  will  req\^re  then  an  expendi- 
ture of  from  $6,000  to  $11,000  more  than 
the  amount  of  said  bond;  that  plaintiff  has 
paid  the  cost  of  quarrying  transporting,  and 
dressing  a  qnantity  of  stone  from  said  quar- 
17,  whldi  d^endant  Is  seeking  to  remove 
without  plaintiffs  consent,  utd  that  ha  is 
also  endeavoring  to  sell  and  conv^  said 
qaarrft  and  refuses  to  perform  his  said  con- 
tnwt;  that  the  d^endant  VIrgll  IL  Walters 
Is  ttM  recorder  <tf  conveyances  of  B«itcn 


ooonty,  and  cnstodlaa  of  the  records  them* 
of,  and  that  if  any  mortgage  or  other  coBt- 
veyance  of  said  quany  or  of  the  stcme  there- 
in, or  that  waa  taken  thwefrom  for  plain- 
tiff's use,  be  made  by  tlie  def^idant,  and  r»- 
corded  in  said  county,  it  would  cause  Irre^ 
arable  damage  to  the  plaintiff,  tor  whidi 
It  would  have  no  adequate  remedy  at  law. 
1^  plaintiff  prayed  that  said  contract  ml^it 
be  spedflcally  perfbrmed,  and  the  defoid- 
ant  ordered  to  furnish  the  stone  and  mason 
work,  as  therein  required,  or  that,  if  he 
could  not  perform  the  contract,  he  be  com- 
pelled to  furnish  the  plaintiff  the  neceesary 
stone  from  said  quarry  for  the  oompletioK 
ot  said  building  free  of  <diarge,  and  that 
he  be  restrained  from  IncDinberliig,  convey- 
ing, or  Interfering  with  the  pr^nlses  on 
which  the  qtiarry  Is  situated,  or  with  any 
stone  therein  or  taken  QierefrMn  for  plain- 
tifTs  use^  and  that  the  recorder  <^  convey- 
ances be  enjoined  from  reodving,  filing,  or 
recording  any  mortgage,  deed,  or  other  oon> 
v^ranoe  of  the  said  premises,  and  for  gen- 
eral reUef.  A  temporary  Injunction  was  Is- 
sued as  pr^ed  for  in  the  complaint  ThB 
defendant  Ylrgtl  B.  Watten  made  d^anlt, 
but  the  defendant  Frank  Wood  demurred 
to  the  complaint,  alleglng-as  ground  there* 
of  that  the  court  had  no  Jurisdiction  to  oomr 
pel  the  performance  of  the  contract  to  build, 
or  the  required  manual  service,  w  to  oom- 
tite  def«idant  to  furnish  the  stone  free 
ot  charge,  "nutt  there  to  a  defect  of  parties, 
In  this:  that  one  TirgU  B.  Watters^  a  mere 
ministerial  officer,  who  has  no  interest  in 
the  subject-matter  of  the  suit  and  who  Is 
not  shown  to  have  d<me  or  threatened  to 
do  any  act  tending  to  render  any  decree 
ineffectual.  Is  Joined  as  a  defendant  That 
two  causes  of  suit  are  Improperiy  Joined, 
vl&  to  compel  a  spedflo  pefonnance,  and 
to  convert  the  defendant  Wood  Into  a  trus- 
tee of  his  own  ivoperty  for  plaintiff's  bene* 
fit  And  ^t  said  complaint  does  not  stats 
facts  suffldoat  to  constitute  a  cause  of  suit 
The  court  overruled  thto  demurrw,  and,  the 
defendant  Frank  Wood  refusing  to  answer 
farther  or  plead.  It  was  decreed  that  the 
said  written  contract  be  apeciflcally  per- 
formed or  enforced  to  the  extent  that  said 
Frank  Wood  be  required  to  tumlsh  the  stone 
from  bis  quarry  necessary  to  folly  carry 
out  and  oomidete  said  contract,  and  that 
the  plaintifr,  by  its  offlows,  agents^  and  am- 
ployee,  be  autborlzed  and  permitted  to  en- 
ter upon  the  premlsea  of  defendant  Frank 
Wood,  and  quarry.  In  such  manner  as  to 
or  may  be  usual  or  oostomary,  the  stone 
necessary  to  fully  complete  said  churdi  build- 
ing, and  to  remove  a  suffldent  quantitr  thwe- 
of  from  said  quarry  for  that  purpose;  that 
plaintiff  be  permitted  to  use  the  defendant 
Wood's  derrteks  at  the  quarry  and  at  the 
cOmroh  building  in  qnanylng,  transporting, 
and  raising  said  stems  until  the  furtbw  or- 
der  ot  the  court— ftom  wtaldi  deorsa 
deCendant  Wood  appeals 
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J.  W.  Whaller  and  B.  B.  Stnban*  tat  sp- 
pdlant   8.  H.  Grober,  tot  nspondentg; 

MOOBB,  (after  Btatlns  the  facts.)  The 
specific  performance  of  a  building  contract 
will  rarely  be  enforced  (Pom.  Spec.  Perf. 
I  23)  upon  the  theory,  aa  announced  by  Sir 
lioyd  Kenyon,  M.  B.,  In  Erringtoa  t. 
Aynesly,  2  Brown,  Ch.  341,  "that,  if  one  pet- 
mm  would  not  build,  another  might  be  found 
who  would,"  and  for  the  reason  given  by 
Lord  Thurlow  In  Lucas  t.  Gommerford,  3 
Brown.  Ch.  166,  "that  the  court  could  not 
undertake  to  superintend  the  construction  of 
a  building."  Such  contracts  hare  in  some 
instances  been  enforced,  but  they  were  ex- 
ceptions to  the  general  role,  and  are  clearly 
stated  by  Mr.  Justice  Miller  in  Boss  v. 
Railroad  Co.,  1  Woolw.  26,  as  follows:  "(1) 
In  each  case  the  building  was  to  be  done 
upon  the  land  of  the  person  who  agreed  to 
do  It  (2)  The  ctHislderatlon  for  the  agree- 
ment, in  ereiy  instance,  was  the  sate  or 
cunveyance  of  the  land  on  which  the  build- 
ing was  to  be  erected,  and  the  plaintiff  had 
already,  by  such  conveyance  on  his  part, 
executed  the  contract  (3)  In  all  of  them 
the  building  was  in  some  way  essential  to 
the  use,  or  contributory  to  the  value,  of  the 
adjoining  land  belonging  to  the  plaintiff." 
The  prayer  of  the  complaint  is  for  the  spe- 
dflc  pertormance  of  the  building  contract, 
provided  it  could  be  granted.  But  the  de- 
cree does  not  fully  comply  with  the  prayer. 
If  It  had.  there  might  have  been  just 
reason  for  its  reversal.  The  record 
shows  that  the  stone  which  defendant 
agreed  to  fumlsh  is  of  a  peculiar  kind, 
color,  quality,  and  texture,  and  that  no 
other  stone  of  like  diaracter  can  be  pro- 
cured; that  he  had  furnished  such  stone  to 
build  about  two-ttalrda  of  the  walls,  and, 
if  plaint' T  cannot  procure  a  sufScIent  quan- 
tl^  of  the  same  kind  to  complete  the  work, 
it  will  be  necessary  to  use  other  stone,  and 
thus  destroy  the  beauty  and  harmony  of  its 
building,  or  Uie  walls  must  be  taken  down, 
and  rebuilt  with  other  stone;  that  defendant 
is  insolvent  and  therefore  unabie  to  com- 
plete bis  contract  although  he  has  received 
nearly  the  whole  consideration  therefor. 
Under  this  state  of  tacts,  can  a  court  of 
equity  decree  a  partial  performance,  so  as 
to  carry  out  as  near  as  pos^ble  the  original 
intent  of  the  parties?  The  contract  was  to 
furnish  the  stone  and  other  material,  and 
erect  the  walls.  The  defendant's  pecuniary 
condition  precludes  a  specific  performance  of 
that  part  of  his  contract  which  required 
him  to  fumish  other  necessary  material,  and 
do  the  labor,  If  such  a  decree  were  possible, 
(Pom.  Spea  Perf.  S  293;)  but  If  he  be  Inr 
capacitated  from  performing  It  In  the  pre- 
cise terms,  the  court  will,  if  it  Is  possible, 
decree  a  specific  execution  according  to  its 
substance,  by  making  sudi  variation  from 
unessential  particulars  as  the  circumstances 
of  the  case  require  or  permit,  (Id.  I  297.) 
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Courts  will  not  generally  decree  the  specific 

performance  of  a  contract  to  deliver  per- 
sonal proper^.  (Wat  Spec  Perf.  |  Itl;)  and 
yet  it  was  hdd  in  Hapgood  v.  Rosenstock, 
23  Fed.  Bep.  86,  that  "agreements  for  the 
assignment  of  a  patent,  and  for  the  delivery 
of  chattels  which  can  be  supplied  by  the 
vendor  alone,  are  among  tbose  which  will  be 
spedflcally  enforced."  This  decision  was  ap- 
proved by  the  supreme  court  of  Massadiusetts 
in  Adams  v.  Messenger,  17  N.  E.  Bep.  491. 
Applying  these  rules  to  the  cose  at  bar,  the 
defendant  hasstonewliich cannot  beprocured 
from  any  otber  quarry, and  iilalniiff  must  use 
iter  the  harmony  of  its  bu  Idlng  will  be  mar- 
red, and,  since  the  defendant  cannot  be  re- 
quired to  do  that  which  his  pecuniary  con- 
dition fort>ids,  he  can  be  negatively  required 
to  spedflcally  perform  the  contract  by  com- 
pelling him  to  allow  the  plaintiff  to  take 
the  necessary  stone  to  complete  the  build- 
ing. It  is  a  fundomoital  principle  that  equi- 
ty will  not  decree  the  specific  performiince 
of  a  contract  unless  the  undwtaking  to  be 
enforced  Is  founded  upon  a  valuable  con- 
sideration, moving  from  the  party  in  whose 
behalf  the  performance  Is  soui^t  Pom. 
Spec.  Perf.  S  67.  The  contract  which  is 
sought  to  be  enforced  is  under  seal,  and  this 
constitutes  primary  evidence  of  a  considera- 
tion. 1  HlU's  Code,  S  753.  It  is  sufilclent 
however,  if  some  profit  is  to  inure  to  tlie 
promisor,  or  some  detriment  to  be  sustained 
by  the  promisee.  Wat  ^ec.  Perf.  {  188. 
The  record  shows  that  the  contract  was 
awarded  to  the  defendant  and  that  plain- 
tiff has  voluntarily  advanced  to  him  a  lan^ 
sum  In  excess  of  tbe  amount  it  would  have 
been  oompelled  to  pay  under  the  contract 
as  the  woric  advanced.  The  defendant  hav- 
ing received  the  payment  he  now  ouRht 
not  to  complain  or  say  there  Is  no  considera- 
tion tor  the  stone  necessary  to  complete  the 
building.  The  plaintiff  has  already  paid  for 
aucii  stone,  and  the  defendant  ought  not  to 
object  to  its  taking  the  necessary  quantity, 
since  the  defendant's  pecuniary  condition 
will  not  permit  him  to  supply  it 

The  record  further  shows  that  defendant 
has  some  derricks  which  he  uses  at  hla 
quarry  and  at  the  church  building  for  hoist- 
ing stone,  which  the  decree  provides  tbe 
plaintiff  may  use.  The  stone  cannot  be  tak- 
en from  the  qnarry,  loaded  upon  cars,  or 
placed  in  the  building  without  the  use  of 
these  or  similar  machines;  and,  since  the  de- 
fendant has  them,  he  is  contributing  no 
more  than  his  share  when  required  to  per- 
mit tbe  use  of  tbem  by  plaintiff.  Such  use, 
however,  does  not  mean  their  destruction, 
and  they  must  be  returned  In  as  good  con- 
dition as  when  received,  the  usual  wear 
thereof  excepted.  The  recorder  of  convey- 
ances of  Benton  county  is  enjoined  from  re- 
ceiving for  record  any  conveyance  of  or  In- 
cumbrance upon  the  quarry  premlsea.  An 
injunction  will  not  usually  lie  against  a  min- 
isterial officer  to  restraUi  blm  tiom  doing 
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that  wblch  ttie  law  reqvirea  as  a  part  of  his 
duty,  but,  since  he  has  made  default^  It  must 
be  presumed  that  he  acquiesces  In  the  de- 
cree. Because  the  contract  has  proved  un- 
profitable to  the  d^endant  Is  no  reason  it 
should  not  be  enforced  as  fiir  as  practicable. 
It  was  fairiy  entered  Into,  and  each  party 
holered  It  could  be  completed  for  the  con- 
Bldt^ratlon  aj?reed  upon,  and,  the  court  baring 
Ipranted  such  relief  as  was  equltaUe  under 
the  clrcnmstences  of  uu  case^  Its  decree  Is 
afflrmed. 


JENNINGS  T.  JBNNINOS  et  al. 
(Snprnne  Court  of  Orefon.  Jnly  81,  1898.) 

DEMD—FlVaVO  Buns— DSUTIBT. 

Where  the  owner  of  land  gtves  a  deed 
thereof  to  secnre  a  debt,  and  the  srantee  there- 
after executes  a  deed  of  the  land  to  the  debtor 
with  the  name  of  the  grantee  blank,  and  the 
debtor  fills  in  the  name  of  his  daaghter,  and 
dellTera  the  deed  to  her,  it  ccrnvvs  the  title 
to  her  against  him  and  his  heirs. 

Appeal  from  drcnit  court,  Clackamas  coun- 
ty; Frank  J.  Taylor,  Judge. 

Action  by  Edward  T.  Jennings  against  Ad- 
dle O.  Joinings  and  others  to  establish  an 
Interest  In  certain  land.  Judgment  for  de- 
fendants.  Plaintiff  appeals.  Afflrmed. 

V.  K.  Strode,  for  appellant  D.  a  ft  a 
D.  Latourette  and  Bonham  &  Holmes,  tor 
respondent  Addle  0.  Jennings. 

PER  OURIAM.  This  is  a  snit  to  estab- 
lish plaintiff's  il^t,  as  heir  of  Berry  man 
Jennings,  deceased,  in  obtain  real  estate 
h^  by  the  defendant  Addle  O.  Jennings. 
The  facts  are  that  on  the  7th  day  of  De- 
cember,  1870,  Berryman  Jennings,  the  father 
of  the  plaintiff,  and  the  said  Addle,  being 
the  owner  of  the  land  in  controversy,  con- 
reyed  it  by  warranty  deed  to  J.  O.  Alna- 
worth,  as  security  tor  the  sum  of  9625. 
Ainsworth  held  the  title  until  1880.  when 
he  (Kmduded  to  forgive  the  debt,  and  re- 
CMtrey  the  iHx>perty  to  Jennings,  or  such 
person  aa  he  might  deslgiute,  and  for  that 
purpose  Hcecuted  a  quitclaim  deed,  leaving 
tile  name  of  the  grantee  blank,  and  for- 
warded it  to  Jennings,  with  a  letter  author- 
Izlng  him  to  fill  in  the  name  of  any  person 
he  might  desire  aa  grante&  The  complaint 
mvers  that  the  defendant  Addle  O.  Jennings 
secretly  took  possession  of  the  deed  soon 
after  Its  execution,  and,  without  the  knowl- 
edge and  consent  of  her  fatho*,  fraudulent- 
ly, and  with  Intent  to  d^raud  bar  fathw 
and  broUiov  and  sisters,  filled  tn  her  own 
name  as  grantee,  and  caused  the  deed  to 
be  recorded.  But  there  Is  an  entire  failure 
of  proof  to  sustain  this  all^^tlon,  and  tiie 
facts  are,  as  shown  by  the  evidence,  that 
Mr.  Jennings,  In  consideration  of  love  and 
affection,  d<>slred  to  give  the  land  to  his 
danghtei,  for  the  reason  that  she  had  con- 
tributed liberally  of  her  sftralngi  to  the  sup- 


port ct  blmsdlf  and  fiunfly,  and,  wlthoul  her 
knoirted^e  or  stdldtatltm,  wrote  her  name 
In  the  deed  himself  as  grantee,  and  dellv- 
«!<ed  It  to  ho*,  and  this  was  sufflclent  to  eim- 
vey  Hw  title  as  against  blm  and  his  heirs, 
and,  in  our  opinion,  requires  an  afflrmanoa 
of  the  Judgment 

FOSHIEB  V.  NABTBBi. 

(Snpreme  Court  of  Oregon.  July  81,  1898.) 

AonoK  ox  FoBBiGH  JnsoHBNT— Sbbvics  or 
WaiT— Btidbrob. 

1.  In  an  action  on  a  foreign  Judgment,  cv^ 
Idoiee  that  defendant* i  name  la  J<An  Narver, 
and  that  the  sammons  In  the  action  in  which 
Judgment  was  rendered,  and  which  was  read 
to  him,  ran  anOnst  P.  J.  Narrer,  and  Uiat, 
ther^ore,  he  md  not  ai^ear  and  answer  tiim 
suit,  is  insufficient  to  show  that  the  court  was 
without  jurisdiction  In  the  original  action. 

2.  The  fact  that  the  note  on  which  Judg- 
ment was  rendered  was  signed  P.  J.  Narrer 
would  not  affect  the  quesuon  of  service,  but 
only  the  liability  ot  defendant,  which  Is  not 
Involved. 

Appeal  from  circuit  court  Yamhill  county; 
Ueorge  H.  Burnett,  Judge: 

Action  by  W.  E.  Foshler  against  John 
Narver  oa  a  Judgment  Judgment  for  plain- 
tiff. Defoidant  ^peala.  Affirmed. 

W.  M.  Bamsey,  for  apjpdlant  J.  B.  Usr 
(Mm  for  req^todent 

LOBD,  a  J.  This  la  an  action  upon  a 
Judgmmt  of  the  district  court  obtained  la 
the  state  c€  Iowa.  The  plaintiff  alleges,  la 
substance,  that  <m  the  2d  day  of  September, 
ittKL.  In  an  action  whenriu  William  E.  Fosh- 
ler, the  plaintiff  herehi,  was  ]^alntiff,  and 
the  defendant,  John  Narver,  was  defendant, 
a  Judgm^t  was  rendered  by  said  court  In 
favor  of  this  plaintiff,  and  against  the  de- 
fendant, tor  $670  damages,  and  for  f6  costs 
and  disbursements,  etc  The  answer  denies 
the  material  aUegatlcms  of  the  OMnplalnt,  and 
avers  that,  during  all  the  time  for  mm 
than  10  years  last  past  tiie  defoidant  was* 
and  now  Is,  a  resident  of  the  state  of  Or^on; 
that  he  was  not  at  any  time  ot  place  w  In 
any  manner  served  with  notice,  summ«iB, 
or  process  In  said  action  prior  to  the  ren- 
dering of  such  Judgment  The  rej^y  denies 
the  new  matter  contained  in  the  answer. 
Upon  issue  being  thus  Joined,  a  trial  was 
had,  resulting  in  a  verdict  for  plaintiff,  and, 
a  Judgmmt  bdng  raidared  tiiereon,  the  de- 
fendant appeals.  The  nrors  assigned  are 
the  giving  of  certain  Instructions  by  the 
court,  and  tiie  refusal  to  give  oertaJn  instruo 
tions  requested  t^  the  defendant  Hie  Judg- 
ment  rendered  In  the  Iowa  court  la  founded 
on  a  note  made  and  signed  by  W.  F.  Narvm 
and  P.  J.  Narver  at  Ottumwa,  Iowa,  on 
November  20,  1874,  due  two  years  after  date, 
and  payable  to  J.  W.  Kltch.  The  conten- 
tion for  the  defendant  is:  (1)  Hist  the  service 
of  prooees  upon  him  in  that  case  was  <m  the 
wrong  party;  and*(S!>  tbat  the  Jniy  had  Um 
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ri^t  to  cooalder  tfae  flwt  that  fiie  note 
sued  on  warn  signed  Ixr  P.  J.  Natrer*  and  not 
by  Mm,  In  ooRobontion  of  Ills  tartlmooy  to 
that  effect. 

The  doctrine  Is  ncrw  settled  that  the 
constitutional  proTUoo  that  full  faith  and 
credit  shall  be  given  to  the  Judicial  proeeed- 
iugB  of  other  states  does  not  preclude  In- 
quiry Into  the  jurisdiction  of  the  court,  tn 
which  the  judgment  was  rendered,  orer  tiie 
subject-matter,  or  the  parties  affected  by  It, 
nor  into  the  facta  neceasaiy  to  give  such 
jurisdlctlOQ.  Thompson  v.  Whitman,  18 
Wall.  457;  Freem.  Jndgm.  H  562,  563;  Black, 
Jndgm.  {  901.  A  defendant  has  a  zl^t  to 
show  by  pnxtf  that  he  had  not  in  fact  been 
served  with  process,  and,  as  a  consequence, 
that  the  court  never  acquired  jurisdiction 
over  his  person.  Knowles  t.  Coke  Co.,  19 
WalL  58.  As  the  defmdant  must  bring  bis 
proof  wltbin  this  rule,  It  is  essential,  in  de- 
termining whether  his  contention  is  tenable, 
to  uoderBtand  the  facts  upon  which  it  is 
founded.  The  transcript  of  the  proceedings 
in  the  Iowa  court  shows  that  the  d^cndant 
In  that  action  was  J.  or  John  Narver,  and 
the  same  name  as  the  defendant  In  the 
present  case.  The  notice  or  summcms  was 
addressed  to  J.  Narver,  defendant,  and  llie 
return  upon  It  Is  as  ftrilows: 

"This  notice  came  into  my  hand  Nov. 
7th,  1S91,  and  I  hereby  oertl^y  that  I  person- 
ally served  the  same  on  the  withln-named 
J.  Narver,  by  reading  the  same  to  him,  and 
offered  to  delivo*  him  a  oc^y,  but  he  refused 
to  take  1^  and  waived  a  copy  of  the  same, 
In  Troy  township,  Hooroe  cwnnty,  Iowa,  oa 
the  7th  day  of  November,  1891.  [Signed] 
Danld  McOarty. 

.  "I,  Daniel  McOarty,  being  first  dtdy  sworn, 
depose  and  say  that  the  above  and  foregoing 
retom  <ji  the  wUhln  nottoe  Is  c(»Tect;  that 
I  served  the  same  as  above  set  forth,  [ffigned] 
Daniri  M cCaity. 

"Subscribed  and  sworn  to  before  me,  this 
»th  day  of  November,  189L  Signed  this  9th 
day  of  Nov«nber,  1891.  [SeaL]  GLB.F(Mlil8r, 
Notary  PnbUc." 

The  defendant  admits  that  he  was  in  that 
county  and  state  at  the  time  and  piace  the 
return  shows  that  be  was  personally  served, 
and  that  a  person  came  to  Urn  then  and 
therc^  and  asked  If  his  name  was  Narver, 
wiaxHx  he  answwed  in  the  afflnuatlTe;  tbat 
this  person  read  a  notice  to  him  directed  to 
P.  J.  Narver,  In  an  action  la  wUdi  W.  D. 
Foshier  was  plaintiff  and  P.  J.  Narver  was 
defendant,  when  he  told  Urn  his  name  was 
not  P.  J.  Narvw,  bnt  John  Narver,  at  which 
such  person  wrote  or  seemed  to  write  some- 
thing <8i  a  paper.  Upm  this  atnta  ot  facts 
the  defendant  contends  that;  It  the  notice 
■orved  vpon  him  was  directed  to  P.  J.  Narrer 
in  a-  case  against  P.  J.  Narver,  the  service 
was  upon  the  wrong  party,  and  that  he  had 
«  legal  light  to  disrsgaxd  It,  as  ttw  service 
of  audi  prooeaa  conld  give  the  court  no  jiBl»> 
diction  of  bis  posoD.    TUm  contentign  Is 


based  on  the  Idea  that  the  defendant's  tes- 
timony contradicts  the  proof  of  service,  be- 
cause It  shows  that  the  name  In  the  uotioe 
is  not  the  name  of  the  party  served,  and 
hence  &e  aervice  Is  on  the  wrong  party, 
whi<di  he  may  disregard.  But  it  by  no 
means  follows  tbat  the  wrong  party  was 
served,  or  that  there  vraa  no  legal  service 
because  the  summons  was  addressed  In  a 
name  differing  from  the  name  of  the  de- 
fendant served;  as  P.  J.  Narver  for  J<dm 
Narver.  For  all  that,  the  service  may  be  on 
the  right  party.  Hie  name  Is  a  means  of 
identity,  but  the  right  party  may  be  sarved 
by  a  wrong  name.  It  Is  not  the  name  that  Is 
sued,  bnt  the  person  to  whom  It  ts  applied. 
Whether  the  defendant  served  was  the  right 
or  wrong  party,  depended,  not  1^K>n  bis  nam^ 
but  whetiier  he  was  the  party  liable.  Ser- 
vice upon  a  party  by  a  wrong  name  Is  a  good 
service,  and  ^ves  the  court  Jurisdiction.  If 
the  party  served  by  a  ^long  name  falls  to 
appear  and  make  a  defense,  or  submits  to  a 
judgment  by  a  wrong  name,  the  Judgment 
nill  bind  him  as  effectually  as  though  ren- 
dered in  his  right  name.  In  proceedings  of 
this  character  the  defendant  may  attack  the 
Jurisdiction,  and  show  that  he  bad  not  in 
fact  been  served,  and  that,  In  cmisequence, 
tb?  court  never  acquired  jurisdiction  of  bis 
person.  This  is  the  object  of  the  defendant's 
testimony.  He  sought  to  defeait  the  juris- 
diction of  the  court  which  pronounced  the 
Judgment  on  which  he  is  sued  by  proof  that 
he  bad  never  been  In  fact  served  with  pro- 
cess. Thla  was  the  issue  to  be  tried.  The 
return  shows  that  be  was  personally  served, 
and  specifies  the  time  and  i^aoe,  and  be 
admits  that  he  was  so  swved,  bat  says  tliat 
the  notice  served  upon  him  was  addressed 
to  P.  J.  Narver,  and  not  J.  Narver.  Process 
served  on  a  man  by  a  wrong  name  Is  as 
really  served  on  blm  as  if  it  had  been  served 
upon  blm  by  his  right  name.  In  such  ease 
It  seems  to  us  that  the  court  acquires  Juris- 
diction orer  his  perwm,  and,  nnless  he  ap- 
pears and  pats  in  his  defense,  the  court  Is 
authorised  to  proceed  to  Judgment  Assnio- 
ing,  then,  that  the  notloe  served  upon  Hie 
defendant  ran  to  the  name  of  J.  P.  Narrar, 
It  does  not  fbllow,  as  a  l^ial  or  It^osl  oon- 
sequeaica,  that  a  service  of  sodi  notice  on 
J.  Narver  was  servlos  on  the  wrong  par^. 
On  the  ooDtrary,  after  the  defendant  was 
so  served,  If  be  failed  to  appear  and  show 
Hut  the  plaintiff  was  not  cnttUed  to  tdlef 
against  him,  becanse  be  was  the  wrong  par- 
ty, and  not  liable,  when  he  had  an  oppor- 
tunity to  be  heard  on  Hut  (pestlai,  tba 
Judgment  astablished  the  fact  that  be  was 
the  right  party,  and  the  plalnilirs  right  to 
relief  against  him.  Mr.  Van  Fleet  says:  "If 
John  Smith  is  sued,  and  service  be  made  per- 
sonally on  the  wrong  John  Smith,  be  most 
appear  and  ^ifeod  blmacif.  He  cannot  soo- 
pessfnlly  fight  ttie  officer  who  seises  Ids  prop- 
erty <m  execution  by  showing  that  be  is 
not  the  real  dstaidant    TSu  reason  Is  a 
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rerj  plaim  oM  Ha  mm  affoftfed  an  oppor- 
tonlty  to  make  Itaat  dsfenae  before  Jndgment 
Uw  OBM  all  agrae  on  tbls  p<^lnt  But  Bup- 
pose  tiia  oomi^aliit  and  rammona  called  tor 
Q«oria  Joua,  uid  J<Ab  fodth  la  aerred; 
kow  does  ftaat  dUCer  ftom  ttu  caae  Jnat  pot? 
It  to  a  Jndldal  aaaerttm  tbat  the  troe  name 
of  the  pefBon  served  to  George  Jonea,  and  he 
to  afforded  an  on^ortnnlty  to  appear  sad 
show  tiiat  bto  name  to  not  Jonea,  and  tiiat 
the  plaintiff  to  entitled  to  no  relief  asalnst 
blm.  AU  tbe  ptolntlfl  can  ponriMy  do  to  to 
affwd  him  this  opportimit7.  FerbKoa  the 
^alntlfl  -atanda  readj  to  ahow  ttiat  bto  troe 
name  to  Qeorse  Jones,  and  tbat  he  does 
wnmgfnlly  wlttibold  tbe  relief  demanded. 
A  jadgment  tot  fST«r  of  111*  i^alntifl  neeee- 
aaiily  establtohes  bto  rl^t  to  ttie  reUef  given 
agabisft  tbe  person  aerred.'*  Van  Fleet, 
CoUat  Attach  f  367.  It  wonld  eeem,  there- 
tore,  Oiat  tiie  lows  court  bad  JurlBdlction 
of  tte  detfendant,  and  bto  eontentlon  to  not 
tenable.  Bat,  bowerer  tbto  may  be,  we  come 
now  to  the  error  ^^^gnoA  upon  which  the 
reraaal  ct  tbe  Jodgmokt  to  aooght.  Tbe 
court  below,  considering  that  the  testimony 
«f  tbe  defendant  toided  to  contradict  tbe 
proof  of  aerrtce,  submitted  it  to  the  Jury. 
Tbe  record  dtoolosea  that  coimad  for  tb** 
defendant  attranpted  to  argne  to  ttm  Jury 
tbat  they  had  a  rt^t  to  consider  the  fact 
tbat  the  note  sued  on  and  set  ovt  In  the 
Iowa  record  wsa  signed  by  P.  J.  Narrer, 
and  not  the  defendant,  as  corroborattve  of 
tbe  defendant's  testimony,  contradicting  the 
proof  of  serrice.  bat  tbe  court  refused,  npon 
obJecti<Hi,  to  allow  counsel  to  so  argue.  Tb» 
Instmcdon  asked  and  refused,  and  the  In- 
struction glTcn,  assigned  as  vrm,  are  In- 
tended  to  save  and  bring  np  this  point.  It 
will  be  snffldeat  to  say  tbat  tbe  court  told 
the  jury  that  th^  "could  not  consider  tbe 
copy  of  tbe  note  sued  on  as  affecting  tbe 
question  of  serrlng  notice."  The  only  Issoe 
to  be  tried  was  whether  the  def^dant  was 
serred  with  process.  How  the  fact  tiiat  tiie 
note  was  signed  Iqr  P.  J.  Narrer  contxar 
dieted  the  proof  of  service  It  to  dlfficolt  to 
oominrdmd.  Such  fact  did  not  show  that 
the  return  was  false,  or  that  tbe  dtfendaut 
was  not  served  with  the  process.  Nelthor 
the  note  nor  the  names  upon  It  could  throw 
light  npon  the  question  of  service,  though 
Ibey  mlj^t  on  tbe  UabBlty,  irtddi  to  not  no<w 
Involved.  It  follows  Ibat  tbe  Jndgmoit  must 
be  affirmed. 


WJBHTKNFHLDBIB  et  at  r.  OBBBBf . 
<Biipnme  €onrt  U  Oregon.  July  81,  lfl98.) 
Anmsa  Posmsioir  Aoixxsr  Hans— ^DHnsum 

or  QUABDIAV. 

X  Wtasre  a  gDardian,  tinder  and  hy  vlr> 
tne  <rf  fail  aspointmcnt,  takes  possesdon  of 
certain  land  daimed  br  his  wards,  his  dedara- 
tWns  that  he  holds  tiis  land  for  ttdrd  peraons 
are  inadmisribto  to  defeat  bta  wavd^  daims  of 
Me  bjr  adrsM  pasmssloB. 


2S 

2.  Where  the  dilldren  of  a  decedent  take 
possession  of  his  land,  their  ht^ding  Is  adverse 
to  persons  who  daim  to  be  his  children  bj  an- 
other woman,  bis  IsTv^ful  wife,  and  that  those 
in  posseission  are  Ulesritimate. 

Appeal  from  circuit  court,  Multnomah 
comity;  BJ.  D.  Shattuck,  Judge. 

Action  by  Fredrick  Westenfelder  and 
others  against  Flora  B.  Green  to  recover 
certain  land.  Judgment  for  defendant 
PlalntlffB  appeal.  Affirmed. 

Snow  ft  McOamant.  for  appeUauto.  Btmett 
B.  WUUams  and  W.  W.  Thayer,  for  respond- 
ent 

BEAN,  J.  Tbto  actlm  was  commenced  on 
the  20tb  day  of  May,  1880.  to  reoorer  tbe 
possession  of  certain  real  property  In  the 
dty  of  Portland.  The  fSeto  are  tiiat  In  tbe 
year  1867  one  Jacob  Westenfelder  died  In- 
testate, seised  of  the  property  In  qnestlont 
leaving  two  minor  cbOdreD  by  a  woman 
whom  be  represented  to  be  bto  wU»,  and 
with  whom  be  Ured  and  etriiablted  as  so6b 
In  Oregon,  but  who  died  prior  to  bto  desllii 
that,  shortly  aft^  hto  death,  me  X  B.  Sed* 
lack  was  duly  appointed  guardian  of  tte  two 
Oregon  ddldren,  and  In  tbat  capacity  totA 
possession  of  the  land  In  eontroreray,  rent' 
ed  and  ctdlected  tbe  renti  thereof,  paid  Ibo 
taxes  and  expenses  of  repalis,  making  due 
account  of  tbe  aame^  %nd  oontimied  so  to 
act  until  abont  the  14tb  dsy  of  Jnne.  1880^ 
when,  one  of  tbe  diOdren  baring  died  In  tbe 
mean  time,  under  age  and  without  lineal  de- 
scendants, the  Burvlror  sOId  and  oonr^^ 
the  prop^^  to  tbe  grantw  of  Ihs  defokd- 
ant,  who  immediately  entered  Into  posses- 
sion, and  he  and  the  defendant  bare  con- 
tinued In  Ihe  exeloslve  adverse  possession 
erer  since; 

The  plalntifh  dahned  and  sttempted  to 
Aow  that  Jacob  Weetenfelder,  who  died 
seised  of  tbe  ^perty  In  question,  was  their 
father,  and  had  lived  In  Let^toldabafett,  in 
Oermany,  btfore  coming  to  America,  and 
irtdle  there  was  manled  to  a  woman  ttj 
the  name  of  Christina  Stem,  hj  whom  be 
bad  four  ddldren,  of  whom  tbe  ptaintUFs 
only  anrrlre;  that  hto  wife  In  Oormany  was 
Urlng  at  the  time  he  was  married  to,  or 
commenced  living  wllb,  the  mother  of  the 
two  ddldren  nder  whom  defendant  claims. 
The  issues  in  the  case  were  therefore  two- 
fold: (1)  Whether  tiiet  plalntUto  were  ttie 
hdis  at  to,w  of  the  Jacob  WcMeafdder  who 
died  adsed  of  the  pn^mrty  In  question;  and 
(2)  whether  tbe  defendant,  and  those  under 
whom  she  dalms,  had  been  In  the  adverse 
possanton  of  the  property  for  a  length  of 
time  saffldent  to  bar  tiw  plaintiffs'  dalm. 
If  they  were  audi  hdrs.  The  questim  of 
adverse  possessitm  was  not,  of  course,  im- 
portant, unless  plaintiffs  could  show  tiiey 
were  the  hdrs  of  the  Jacob  Westenfelder 
who  died  seised  <rf  the  property;  nor  was 
the  questi(m  of  tbdr  hdrsbip  important  It 
tts  defendant  and  those  under  whom  M 
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claimed  had  acqoIrBd  tttie  hy  adTane  poa- 
sessioo.  The  jury  returned  a  general  ver- 
dict In  faTOr  of  the  defendant,  but  from 
tibdr  vpedal  flndlnga  It*  appears  they  Trere 
imaMe  to  agree  aa  to  wbetfaer  the  Jacob 
WestenCelder,  i^ho,  It  was  caabned,  emlKTat- 
ed  from  Ooiiianr  In  iSSO,  mm  the  aame 
person  who  ^ed  sdaed  ctf  tta  TfroB«tr  In 
question.  It  would  thus  seem  that  the  ver- 
dict of  the  Jury  must  have  been  based  on 
the  advene  possessloa  of  the  defendant  and 
her  predecesaws  bt  Interest  because  th^ 
wen  unable  to  agree  upon  the  other  Issue 
In  the  case,  and  therefore,  U  no  error  ai^ 
pears  In  the  record  upon  the  qnaatton  ot 
adverse  possession,  flu  lodgment  most  be 
afflrmed;  flv,  tf  the  defandant  has  acqolred 
title  by  that  means,  all  other  questions  in 
tb»  ease  become  ImmaterlaL  The  posses- 
sion of  Sedlack,  the  guardian  of  the  two 
Oregon  children  and  of  defendant  and  bar 
predecessor  In  Interest,  la  conceded  to  have 
been  exclusive  and  coBttaraoos  from  the 
death  <tf  Weetenffllder  to  the  commence* 
ment  of  this  suit,  bat  the  cwtenticn  for 
plaintiffs  is  that  the  poeseeslon  of  the  minor 
diUdren  and  fluir  guardian  was  not  ad- 
vene as  to  tiiem.  As  tending  to  show  the 
cjharacter  of  Sedlack's  holding,  the  plaln- 
tfifj  offeted  to  prove  that  while  he  waa 
gnardlan  the  Or^on  children,  and  In  pos- 
session, be  stoted  that  be  waa  holding  the 
property  fbr  the  children  cH  Jacob  Weatoi- 
f elder  in  Oermany;  but  the  court  refused 
to  admit  the  evidence,  and  this  ruling  is  as- 
signed aa  error. 

The  goieral  rule  is  well  settled  that  the 
dedaratltms  ot  one  In  possession  of  real 
property,  diaractnlxbig  bis  possession,  are 
admissible  in  evidence  against  him,  and 
those  fllalmlns  tmd^  him,  where  title  Is 
asserted  by  advme  possession.  1  Rice,  Bv. 
i  423.  But  this  actl<m  Is  not  against  Sed- 
la<^  or  any  one  claiming  under  him.  He 
waa  not  in  poaseeslon  of  the  propoly  dalm- 
tog  any  right  in  himself,  but  In  a  represent- 
ativa  capadtiy,  and  tmdar  his  appofntmmt 
aa  guardian,  and  therefore  hta  possession 
was.  In  legal  contemplation,  the  possession 
of  his  wards.  A  tenant  in  possession  can- 
not by  his  admissions  injure  the  title  of  his 
landlord,  (Htirley  v.  Lockett,  72  Tex.  261, 
12  S.  W.  Bep.  212d  nor  can  a  guardian  the 
title  of  his  wards.  Having  accepted  the 
trust,  and  entered  Into  posscsslcai  of  the 
prop^iy  to  carry  out  Its  provMons,  be 
could  not  dispute  the  title  of  bis  wards,  or 
assert  that  he  is  holding  the  property  in 
any  oth»  capacity  so  long  as  that  r^ticn- 
shlp  existed,  nor  could  he  dbange  tlie  diar^ 
acter  of  his  holding  any  admissions  or 
dedarattons  he  might  mah&  Under  the 
facta,  the  law  determined  for  whom  be  was 
holding  the  property,  and  any  statement  he 
might  have  mode  to  the  contrary  could  not 
alter  these  facts,  nor  justly  any  different 
determlution.  The  law  fixed  his  relatltm 
to  the  i^pwty,  and  no  dedaratton  of  Us 


eoidd  affect  ttw  poisesrian  takn  and  heSA 
by  him  mdCT  his  apptrintment  In  lagal  ef- 
fect, as  against  his  warda,  sodi  dectaraHona 
would  amount  to  nothing.  To  suffer  a 
guardian  by  his  admission  or  dedaratton  to 
defeat  or  affect  the  title  of  his  wards  would. 
It  seems  to  ns,  optn  thm  door  for  the  tpmm- 
est  fraud  and  Injustice. 

It  Is  also  oontaided  that  Ihe  antry  anA 
poooeaston  of  the  Oregtm  dUldren,  aa  tadra 
of  Westenfelder,  was  not  hostile  to  the  true 
betiB.  We  take  the  law  to  be  settled  that 
tbB  entry  Into  possesdon  ot  lands  by  <ne 
heir  or  teoaat  In  oommon  Is  tha  entiy  and. 
possesdon  of  alL  nw  one  vlw  eaters  is 
conddered  as  ddng  so  Ibr  Umadf ,  as  re- 
gsrds  Us  own  lUfliA,  and  as  tmstea  for  the 
vQuaat.  But  v.  QrejEg.  .10  Watts^  185;  Wat- 
aon  T.  Gregg,  Id.  MB;  Bnsw.  lim.  f  285.  nds 
Is  on  tiie  thetwy  Oat  ther«  Is  a  pclvt^  ct  es- 
tate betweeo  th»  other  ownm  and  the  one 
in  possesdtm,  hot  In  lUs  cam  thwe  Is  no 
privity  ot  estate  between  the  plalntlflfe  and 
the  Or^on  children,  but,  on  the  contrary, 
their  Interesta  are  antacnistle  and  adverse. 
If  the  plaintiffs'  theory  is  true,  the  Oregon 
dindren  were  not  heirs  at  all,  bat  strancws 
to  the  title,  and  entered  Into  possesdon  as 
mors  tresiMssers,  In  a  mistaken  bdlcC  ot 
their  heirship;  and  hence  there  is  no  room 
in  this  case  for  the  appUcstlmi  ot  the  rule 
Invoked  by  plaintiffa.  If  the  Or^(on  chil- 
dren were  in  fact  heirs,  then  their  entry 
waa  In  fbdr  om  il|3it;  if,  on  the  other 
hand,  tbsy  were  not  heirs,  fliai  their  entry 
was  the  same  as  that  of  any  other  stranger 
who  might  alter  under  a  daim  of  tltte.  •Sed- 
lack was  not  appointed  gnardlan  for  all  the 
hdn  of  Jacob  Westenfttlder,  bat  ot  the  Ore- 
gon children  by  name,  and  his  entry  waa 
their  entry,  and  his  possesdon  was  thdr 
pOBBeed<»i,  made  and  hdd  imder  a  dalm 
of  right,  and  adverse  to  aU  the  world;  and, 
although  th^  may  have  had  no  tltte  or  color 
ot  title  at  the  time  of  their  entry,  It  was 
made  under  a  claim  f>f  ri^t,  and  would 
ripen  Into  a  title  by  adverse  possession.  It 
seems  to  us,  therefore,  that  the  other  ques- 
tions suggested  become  wholly  Immaterial, 
and  that  the  Judgment  must  be  afBrmed. 


BUTrrai   HARDWARE  GO.   v.  80HWAB 
et  al. 

(Snpreme  Court  of  Montana.  Sept.  11,  1808.) 

OOHfTBUOTTTB  ThDSTS— ESTOPPBL— CORKAAnom 
— POWBBS— QOIBTINr.  TiTLS. 

1.  Where  a  teoant  in  common  has  oon- 
veyed  an  ODdivided  Intoreet  in  a  mlDlng  claim 
to  his  coteuants,  and  they  bare  obtaioed  a  pat- 
ent, a&d  afterwards  convered  to  a  third  per- 
son, who  waa  not  a  bona  fide  pnrdiaaar.  tbe 
latter^s  poaitioo  ia  not  siUMfior  to  that  <n  Us 

SaDtors,  and  when  they  admit  that  they  hdd 
e  andlvided  Interest  In  trust  for  their  cotai- 
ant  the  trust  will  be  declared,  and  a  OMivey- 
ance  to  him  decreed.  Per  De  Witt,  J. 

2.  Plaintiff,  the  owner  of  an  nodlvided  In- 
terest in  a  mining  claim,  coarenA  hj  a  void 
deed  to  Ito  coteuants.  wlw»  en  as  sappoeWos 
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Aat  til*  dwjd  WM  TiJId.  obtained  a  patent, 
and  antMuqiMntlj  oonrered  to  defendant,  who 
took  with  notice.  Hdd,  that  plaintiff's  coten- 
anta,  wbm  thaj  obtained  the  patent,  became 
«Mi«tnietlT*  tniateea  of  plalntifTi  nndivlded 
tatowt,  and  tMr  crantee  with  notice  ocenpiec 
no  better  poattion.    Per  Harwood,  J. 

8.  Plaintiff,  by  a  Told  deed,  cooTeyed  an 
nndlTlded  intweat  in  a  minins  claim  to  its  co- 
tenants,  who  applied  for  and  obtained  a  pat- 
ent In  a  suit  against  them  and  th^  gran- 
tee to  qnlet  title  it  was  not  pleaded  or  shown 
that  i^Mntiff  was  an  owner  or  claimant  when 
the  patent  was  andled  fbr.  Eeld,  that  id^tUf 
was  not  estopped,  under  Rer.  St  U.  S.  f 
2326,  becaa8«  it  did  not  file  an  adrerse  claim 
to  the  appllcati(HL  Per  De  Witt,  J. 

4.  The  grantee  of  gnntOM  of  a  oorpm- 
thm.  in  a  soit  b^  the  latter  to  Qiiiot  title*  can- 
not claim  that  it  had  no  power  to  aeooiro  and 
hold  land,  as  a^  title  he  may  ut«  m  derlTea 
from  It    Per  De  Witt  J- 

C.  Bven  thond  a  corporation  claiming  title 
to  land  may  not  nave  baa  the  right  to  acquire 
and  hold  the  same,  the  question  cannot  be 
raised  by  a  stranger  asserting  an  nnwairanted 
elalm  or  ownership.  Pw  Harwood.  J. 

&  In  an  action  to  quiet  title  to  as  nndi- 
Tlded  interest  In  land,  a  finding  that  defend- 
ant had  bnilt  a  fooadatlon  for  a  house  partly 
qpon  a  pwtion  of  the  premises  is  not  a  finding 
that  iduntiff  was  not  In  possession  when  the 
action  was  broo^t  Par  Do  Witt  J. 

Ainieal  from  distriot  oonrt,  SOrer  Bow 
coimtr;  John  J.  IMEbtton,  Jndga 

AottoD  by  the  Butts  Hardware  Oompanr 
acatost  BeneOiet  Bdiwab,  Qwr^a  A  Cobban, 
and  others  to  qolet  tiU&  From  a  jndgmeitt 
for  i^olntf  ir,  defendant  Cobban  appeals.  Af> 
flrmed. 

StatenkWt  ct  ttw  caaa  bj  Joetloe  da* 
Uvering  tb»  oplnloa: 

Tills  action  Is  to  qidet  title  as  to  the  two 
tiUr^-eeocmdi  undivided  Interest  In  the  Tel- 
low  Jiaok  mlnlnc  datm.  Th»  def^idants 
Scbwab*  Onmmlnga,  Hanser,  and  Fitcbeu 
wen  ownen  of  tiw  <daim,  and  made  appU- 
eatkw  tor  patent  therefo^  Ttae  Butte  Hard- 
ware ComitanTt  the  ^MnttB^  bon^t  one- 
elghft  Interest  In  the  claim  from  Schwab 
Hay  6k  18S1  December  27.  1884.  a  deed 
was  made,  purporting  to  be  by  the  Butte 
Hardware  Company,  to  Schwab,  Oummlngs, 
Hanaer,  and  Bltchen,  for  said  one-elgbth  la- 
terest  The  execution  clause  of  that  deed 
reads  as  follows:  "In  witoees  hereof  the 
said  party  of  the  flrst  part  doth  hereunto 
set  its  band  and  eeal  the  day  and  year  first 
above  written.  [Signed]  Butte  Hardware 
Co.  By  P.  A  Jjaigey,  S^t  Slffoed,  sealed, 
and  deUvered  In  the  presence  of  Jos.  H.  Elai^ 
per."  On  December  30^  18S4,  the  receiver's 
receipt  was  issued  frmn  tbe  land  office  to 
Schwab,  Cumminga,  Ha  user,  and  Fltchen. 
On  October  18,  1889,  Schwab  executed  and 
dellTered  to  def«idant  Cobban  a  quitclaim 
deed  of  all  his  Interest  in  the  premises.  On 
October  26,  1889,  defoodant  Oummlngs  ex- 
ecuted and  delivered  a  similar  deed  to  de- 
fMidant  Cobban.  The  plaintiff  contends  that 
these  deeds  to  Cobban  are  void,  and  a  doud 
apon  Its  title.  The  complaint  alleges  that 
on  December  27,  1884,  the  plaintiff  was,  and 
for  a  long  time  had  been,  the  owner  of,  and 
la  the  poaMSSton  and  entitled  to  the  pos- 


session of,  said  undivided  one-eighth  Interest 
in  the  Yellow  Jack  mining  olalm,  deserlUng 
the  olalm;  that  on  said  day  Schwab,  Oum- 
mlngs, Hanser,  and  Fltchen  w«re  also  own- 
ers, and,  for  the  purpose  of  ontvenlently 
obtaining  patent  for  the  premise^  asread 
with  P.  A.  iMgey,  superintendent  <tf  tike 
^atntlft,  ttiat  If  pin^ntwr  would  oonv^  tts 
Interest  to  lliem  tb^  would  htAA  It  In  tmat, 
and  <m  demand  reooovey  to  plaintiff;  that 
P.  A  Largey  ejEeented  to  those  def aidants 
the  deed  above  mentioned;  that  this  deed 
was  exeoated  and  delivered  without  any  con- 
sideration whatevw,  with  the  intention  be- 
tween La^y  and  fliose  defrndants  that  th^ 
dionld  hold  said  property  as  trustees  tor  the 
Butte  Hardware  Company;  that  Largey  had 
no  authority  to  seD  or  omvey  said  prop- 
erty to  defendants,  or  any  one,  and  that  said 
deed  was  exeonted  wltiiout  authority;  that 
the  property  was  worth  flO.OOO;  that  plain- 
tiff la  now  In  poasoMlom.  The  ocon^alnt 
further  aUeces  that  on  tbe  18th  and  200. 
days,  respectlrdyt  of  October,  188B,  ttie  de- 
fendant imcored  said  Schwab  and  Omn- 
mtosB  to  execute  to  him  deeds  fbr  lUl  th^r 
Interest  In  the  dalm.  It  Is  alleged  that  Cob- 
ban did  this  with  full  knowledge  of  the  al- 
leged trust  pleaded  above,  and  with  full 
knoirtedge  that  said  Schwab  and  Oummlngs 
had  no  ownendilp  or  title  In  w  to  the  said 
one^^Ui  Interest  Said  deeds  are  recood- 
ed  In  the  oounty  of  Silver  Bow,  and  are  a 
cloud  upon  jdalntUTs  title  The  complaint 
prays  that  Schwab^  CommlngB,  Bauser,  and 
Fltofaen  be  decreed  to  be  the  trustees  of 
plataitlff  as  to  said  oo»el|^th  tatterest  and 
be  required  to  recmvey  tlu  same  to  It  and 
that  said  Cobban  be  decreed  to  have  no  ti- 
tle In  said  one-^^th  Intraest 

Schwab,  Oummlngs,  Hauser,  and  Fltchen 
defaulted.  Cobban  alone  answered.  The 
answer  of  Cobban  denlee  tbe  matnlal  aver- 
ments of  the  complaint  spedflcaDy.  It  tat- 
tber  sets  up  that  plaintiff  It  a  commercial 
corporation  organised  ondnr  the  laws  of  Mour 
tana  for  the  purpose  of  engaging  In  mer- 
cantile bnslneBs,  and  cannot  hold  or  ao- 
qolre  Ihe  real  estate  or  mining  claim  de- 
scribed in  the  oomplalat;  that  the  holding 
(rf  said  ground  is  not  necessary  In  the  boat- 
nesB  of  plaintiff.  The  answer  alleges  that 
said  defaidant  Cobban  purchased  the  Schwab 
and  Oummlngs  alleged  interest  tn  good  falOi, 
and  for  a  valnaUe  consideration. 

The  case  was  tried  by  the  court  without 
a  Jury.  Tbe  court  found  that  Lai^ey,  as- 
suming to  act  aa  superintendent  of  i^In- 
tUt,  made  the  deed  above  desOTlbed;  that 
the  same  was  duly  recorded  In  Silver  Bow 
oounty  on  December  27,  1881;  that  there 
was  no  declaration  «r  trust,  or  Instrument 
in  writing,  showing  that  the  two  thirty-sec- 
onds interest  so  conveyed  to  Schwab  and 
Oummlngs  was  to  be  reconveyed  to  plaintiff. 
It  was  also  found  that  the  receiver's  receipt 
was  Issued  to  said  Schwab  and  Oummlngs 
I  tor  said  two  thirty-seconds  Interest  and  that 
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tbey  hare  nerer  ctmrejed  Hut  interest  to 
mj  aao  ooept  Cobban.  It  was  foond  that 
Cobban,  at  Hie  tline  acdfm  was  com- 
menced, had  bollt  a  foimdaticMi  for  a  honae^ 
whkdi  was  partly  upon  the  Tdlow  Jack 
claim.  Hie  court  found  that  fhB  plaintiff 
«orporatloa  was  mtttled  to  pmduuM  and 
bold  Hie  one-elgbth  Interest  In  asld  ndninc 
datm.  Hie  judgment  decreed  fliat  tb»  deed 
made  In  the  name  ott  I^rgej,  snperintMid- 
«nt  of  plaintiff,  to  detaodanti  Sdiwab,  Oom- 
mlngB,  HaoMT,  and  Fltdiea,  Is  mitl  and  Told, 
and  ttiat  tt  emv^red  no  ttfle;  also,  that  the 
deed  made  by  Schwab  to  Oobbac,  and  the 
deed  made  hy  OnmmAnga  to  Gobban.  are 
abeolately  Told  acalnst  plaintiff;  Hiat  plain- 
tiff la  Hie  lawful  owner  of  tlie  twoperty 
described  In  the  complaint;  and  lluit  Its  ti- 
tle thereto  is  adjudged  to  be  quieted  against 
an  dalms  of  tiw  detaidaati,  er  cither  of 
tliem.  Hm  decree  furttwr  reettes  ttiat,  It 
Appearing  ttiat  aald  voHl  deed  made  by 
Largqf  was  used  In  ttie  land  (riBee  as  port 
ef  a  cbaln  of  title,  and  that  by  tHe  use  of 
ttiat  deed  tbe  land  office  had  issued  a  re- 
oelyer's  receipt  tor  Hie  property  described 
tai  tliat  deed  to  Sdiwab,  Oommlngs,  Hansw, 
and  ntdien,  and  tiiat  that  property  belongs 
to  13m  plaintiff.  It  Is  ordered  tbat  said  fOur 
defeodanta  ezeeoie  and  dellTsr  a  deed  COD- 
Teytng  to  plaintiff  tiw  title  to  ttw  ivoperty 
described  in  Its  complaint,  wtakb  tiiey  ac- 
quired 1^  Tlrtne  of  the  reoelrer^  receipt 
From  this  judgment  the  defendant  Cobban 
appeals.  The  other  fscts  are  stated  In  the 
oidnlott  bdow. 

Chas.  B.  Lecmard  and  B.  W.  Tocde,  for  iv- 
peUaot  George  HaldcKn  and  F.  T.  McBride, 
for  respondent. 

BB  WITT,  J.,  {fitter  stating  ISie  facta.)  It 
IB  beaded.  It  br  adjudged  ttie  court.  It  la 
not  spedfled  as  error,  and  It  Is  vdled  vfioa  In 
argument  on  both  eldei^  fliat  ttit  deed  made 
by  lArgey,  pnxportlns  to  be  fb»  deed  <KE  tb» 
Bntte  Hardware  Oocpany,  ma  and  Is  vtrid. 
We  wm  therefbre  start  with  itae  fbundatlon 
that  tbat  deed  was  a  nnlllty.  When  ttiat 
pretended  deed  was  made^  tbe  Bntto  Bjard- 
ware  Company  owned  a  one-el|i^th  Interest  In 
the  Ydlow  Jade  mining  claim.  Hw  deed,  be- 
tng  to  Schwab,  Oommfaigs,  Hauser,  and 
ffltdien,  wltbrnt  deecriMng  the  ibares  which 
the  grantees  were  supposed  to  take,  there- 
fore purported  to  give  Schwab  and  Cum- 
mings  two  thirty -seconds  of  the  Tdlow  Jack 
ndnlng  dalm.  Hie  deed  being  a  noUltr, 
Schwab  and  Cummlngs  took  nothing  thereby. 
Xf  fiiat  be  true,  SAwab  and  Onmmlngs  cm- 
Teyed  nc^ilng  to  Cobban  In  October,  188B. 
fnUa  Is  dear  enou^  unless  tbere  Is  some 
esCoppeL 

It  la  contended  ttiat  the  Bntto  Hudware 
Company  la  estopped  because  It  did  not  file 
ta  the  United  States  land  office  an  adrene 
dalm  ^eettm  S326,  Ber.  St  IT.  S.)  to  Hie  ^ 
^loatton  fbr  patent  But  it  doea  not  appear 


tliat  at  the  Ume  ot  applcatiaa  for  patmt 
the  Butte  Hardware  Company  had  or  claim- 
ed any  Interest  In  the  Tellow  Jack  mining 
daim.  or  that  Its  grantors  bad  an  Interest 
upon  which  they  failed  to  file  an  adrerse 
dalm.  Tbo  pretoided  deed  from  tbe  Butte 
Hardware  Company  to  Schwab  et  aL  was 
made  December  27,  1884.  llie  Butte  Ebrd- 
ware  Company  acquired  Its  tlUe  to  the  one- 
eighth  Interest  In  May,  IBS!  If  the  notice  of 
application  for  patent  bad  been  admitted.  It 
would  have  aj^eared  tb&t  ttie  Butte  Hard- 
ware Company  did  not  own  an  Interest  in  the 
dalm  when  advertJaemeait  occurred.  But,  It 
not  being  allowed  In  evidence,  it  nowhere  ap- 
peared, nor,  Indeed,  was  it  pleaded,  tliat  the 
Butte  Hardware  Company,  at  the  time  irf  ad- 
TcrtlsemcBt  for  patent,  was  an  owner  or 
claimant  in  the  premises,  or  cotUd  thereby  be 
estopped  by  virtue  ct  not  filing  an  adverse 
daim  to  the  applicatl<n  far  patent 

Again,  Is  the  Butto  Kudware  Company  es- 
topped from  claiming  Ita  tttte  In  two  thlrty- 
seoonds  of  the  YeUow  Jack  mining  daim  by 
Tlrtne  of  Cobban  buying  the  two  thirty 'flec- 
onds  interest  from  Schwab  and  Cnmmlnga, 
grantees  In  the  pretended  deed  of  Bntto 
Hardware  Company,  to  Schwab,  Cnmmtngs, 
Kinaer,  and  FItcben,  of  December  27,  1884T 
Added  to  the  fact  tiiat  that  was  a  Told  deed, 
absdntely,  we  are  of  oplnl<m  that  OoUmb 
was  not  an  Innocent  purdiaaer  tor  TSlna.  It 
snffldently  appeared  that  befona  OoMmk 
bought  from  Schwab  and  CommhigB,  he  was 
informed  that,  If  Schwab  and  Oommlngs  bad 
an  appaimt  tlOe  to  the  two  thlrty-seoonda 
Interest  on  record,  they  had  none  in  fact 
FItchen  testified  to  tiUs  effect;  althoiwh  he 
was  dk^uted  by  Cobban.  Sdiwib  and  Oam> 
mlngs  each  deposed  tbat  he  told  Cobban  that 
he  had  no  daim  to  CUs  two  UdrtyHBsomids  In- 
terest Cobban,  howerer,  said  he  would  take 
a  deed.  He  obtained  quitclaim  deeds  from 
Bdiwab  and  Oummlngs.  He  paid  five  doQan 
for  eachf—a  grossly  Inadequato  eotuManXiau, 
under  the  erldenoe.  Onmmlngs  deposed  tiiat 
Oobban  prMdaed  to  give  him  more  If  ho  got 
anything  out  of  the  claim.  Under  aH^  theae 
facts,  It  la  apparoit  ttiat  Oobban  was  not 
an  Innocent  puidtaser  tor  Talue,  and  that  ha 
had  the  amplest  facts  to  put  him  on  ImjuIiT. 
Therefore,  we  axrive  at  tiiis  attnatlon:  By 
the  reeetrer^  reedpt.  Deeembw  SO,  18S4, 
whatever  right  passed  from  the  United  Statea 
(and  we  wlU  call  it  a  title,  tor  the  pnrpoee  of 
this  decision)  paned  to  Sdiwab,  Onnuniiqpi, 
Hauser,  and  Fitdien.  But  at  that  time  the 
Butte  Haidware  Company  owned  (me-elghth 
of  the  poaaeasory  title,  aa  against  Sdiwab, 
Oommlngs,  Hauser,  and  Fltdim,  and  stm 
owns  It  nieae  four  persona  concede  this. 
Oobban  dlapntea  It  But  Us  grantors  are 
Bdiwab  and  Onmmlngs.  They  concede  It 
and  Oobban  la  In  no  position  superior  to 
them,  because  he  la  not  an  innocent  purchas- 
er tor  valna'  Tberetore,  evexy  one— Sdiwab, 
Onmmlngs,  Hauser,  and  Pitch  en,  In  fact,  and 
Oobban.  in  effect— concedes  tiiat  the  first  tour 


Digitized  by 


Google 


JCont.) 


BT7TTE  BABDTTAHE  CO.  «.  SCHWAB. 


27 


ponmw  named  hold  tn  ttietr  names  the  re- 
cedrer's  receipt  tor  the  Butte  Hardware  Com- 
pany's <Hae-el|^th  interest  of  the  Yellow  Jack 
mining  dalm.  Under  those  drcomatancee, 
nby  should  they  not  oonvey  It?  It  Is  not 
a  qoestlMi  of  proving  a  trust,  by  pand  or 
otlierwLa&  Th»  simple  sltnatloo  fs,  four  pei^ 
SODS  hare  In  their  names  title  to  real  eetafe 
whidi  bdongs  to  anotha*.  Tluy  admit  that 
fact,  and  Cobban  Is  not  a  ponm  to  contro- 
Tert  It.  It  la  our  opinion  lhat  they  are 
trustees,  and  should  be,  as  they  were,  de- 
creed to  conrey  to  their  cestui  que  trust 
There  seems  to  be  no  occasion  tor  the  cre- 
ating or  declaring  of  a  trust,  or  (MEering  erl- 
dence  that  It  was  xreated  or  dedared,  or  re- 
Ijing  upon  the  deed  from  the  Butte  Hard- 
ware Company  to  Sdrwab,  Cummlngs, 
Hanser,  and  Fitchen.  The  existence  of  the 
trust  Is  nnoontrorerted. 

The  action  la  to  qidet  title,  and  ranore 
a  cloud.  App^nt  claims  that  plaintiff  was 
not  In  the  poaseaalon  of  the  premises,  the  two 
thlrty-secondB  undivided  hitmst  In  the  mlih 
Ing  dalm.  at  the  OMnmenoemoit  of  tile  ae- 
tlon.  Section  386^  Code  CItU  Froc.  His 
Bpedficatlai  In  this  regard,  on  motlMi  for 
a  new  trial,  la  an  fidlows:  "The  evidence 
Is  Insufficient  to  anstain  the  dedidon  and 
the  decree  of  the  court,  for  the  reason  that 
iba  evidence  estaUlshee  the  fact  that  the 
defendant  George  A  Cobban  was  hi  pos- 
seaslon  of  a  portion,  at  least,  of  the  prem- 
ises In  contFovasy  at  tlie  time  <tf  the  In- 
stitution of  said  actlofi,  aa  was  found  by 
the  court  in  ita  speidal  flndliv  No.  &'*  Find- 
ing 8  Is  aa  follows:  "Did  said  deflandant 
Cobban,  in  pursuance  of  his  pordiase  of 
said  two  thlrty-eecoods  of  said  mining  dalm, 
enter  upon  a  certain  portion  thereof,  and 
construct  and  erect  a  house  thereon?  And 
was  such  house  so  upon  said  pmnlsee  oor- 
ered  by  It  at  tlie  time  that  Itals  actloa  was 
commenced  T  Answer.  He  had  built  a  foim- 
datlon  for  a  house,  whldi  finmdatfw  was 
partly  upon  a  povtiai  of  aaid  premlan.**' 
Appelant  contends  fliat  tbls  Is  a  fladliv 
ttiat  respondent  waa  not  In  poseesskm  of 
tfte  premlsea,  the  subject  of  Ibe  actlim. 
The  subject  of  the  action  was  two  thirty- 
seconds  undivided  Interest  In  a  mining  dalm. 
That  difendant  bad  pat  a  foundation  for  a 
house  partly  upon  the  mining  dalm,  we 
Ibli^  Is  not  a  finding  that  defmdant  wm 
iB  possession  ot  plaintiff's  dalmed  twe  flUr- 
ty-eeconds  undivided  Interest  In  the  pnm- 
laea,  or.  In  effect;  that  plaintiff  was  not  In 
■Ddi  posseaalon. 

It  is  contoided  ttiat  ^WnUff,  aa  a  eom- 
merdal  corporation.  Is  not  empowered  to 
hold  or  dalm  ao  hit«eet  In  a  mtnlng  dalm. 
It  appeared  that  plaintiff  was  ocbniqring 
a  portion  of  the  surface  of  the  dalm  with 
•  wanlioase  whidi  It  waa  using  In  its  bturi- 
neaa.  Tbta  defindaiit  OoMmn  Is  net  an  ap- 
proprtate  person  to  raise  that  questloa. 
Wttat  Cobban  dains  aa  to  title  cmMB  fkom 
plaintUL   If  Cobban  could  be  said  to  own 


anything,  (which,  as  we  have  seen,  cannot 
be  said,)  he  owned  It  from  plaintiff  as  gran- 
tor b^nd  Sdiwab  and  Commings.  Bank  v. 
Roberts.  0  Mont  33X.  23  Faa  Bep.  71&  The 
Judgmait  Is  affirmed. 

PBMBERTON.  a  J.,  having  been  counsel 
In  tills  cas^  doea  not  partldpote  In  the 
decision. 

HARWOOD,  J.,  (oonoorring.)  My  concur- 
rence In  affirming  the  Judgment  of  the  trial 
court  proceeds  upon  the  ground  that  the 
facts  shown  give  rise  to  a  trust  In  tbe  gran- 
tees of  the  patoit,  In  favor  of  the  plaintiff, 
for  tiie  elsJith  Intcarest  which  It  owned  In 
said  property  wh«x  patent  was  Issued  there- 
for, and  that  appdlant,  Cobban,  acquired 
his  alleged  claim  thereto  with  knowledge  of 
llie  equities  existbig  In  favor  of  plaintiff. 
For  the  purpose  of  this  review  the  recdvn^ 
final  receipt  has  been  regarded  by  both  par- 
ties as  equivalent  to  a  patent,  and  tlierefore 
the  case  Is  cmddned  aa  If  patent  bad  tssned. 
It  Is  not  disputed  tiiat  after  patent  was  ap- 
plied for,  and  notice  had  nin,  phUntiff  came 
into  ownerdiip  of  an  eigfhth  interest  In  aald 
lode  dalm,  nor  tiiat  the  largey  deed,  pur- 
portlng  to  convey  plaintUTs  Interest  to 
Sdiwab,  Onmmlnga,  Hauser,  and  Fltdunwas 
Tdd.  But  through  the  appearance  of  said 
void  deed  tiie  United  States  government  waa 
Induced  to  convey  tiie  irtide  of  aald  dalm  to 
the  other  oo-owners  above  named,  thereby 
carrying  the  legal  tffle  of  plaintiff's  Intoest 
to  the  gntntees  In  the  patent  Now,  ttie  tttie 
to  plaintUTs  interest  In  aald  claim  having 
passed  away  from  It  by  the  drcumatance 
of  said  void  deed  being  recognised  as  valid, 
the  grantees  of  that  interest  became  trustees 
ttereof,  heading  the  same  tar  tiie  use  and 
ben^t  of  the  real  owner,  the  same  as  if 
the  title,  tqr  ndsteke,  bad  been  conveyed  and 
recorded  in  tiie  name  of  a  strangw.  fHiat 
tmst  Is  implied  by  operation  of  law  upon  tiw 
drcmnstances  mentioned,  and  does  not  de- 
pend upon  the  alleged  express  agreement  for 
reconveyance  dalmed  to  have  been  made  by 
lAXgey,  on  bdialf  of  pl^tiff,  at  the  time 
the  void  deed  was  executed,  nor  upon  any 
action  of  Larger,  because  his  attempted  con- 
veyance was  void,  as  all  parties  admit  and 
In  tact  did  not  divest  plaintiff  of  its  Inta<- 
est  The  void  deed  figured  in  the  transac- 
tion as  the  m«e  drcnmstance  which  misled 
tbe  govemm^t  to  grant  plalntUFs  Interest, 
along  wltii  the  rest  of  tiie  lode,  to  the  gran- 
tees above  named.  Plaintiff  did  not  own  or 
claim  an  Interest  advone  to  any  other  claim- 
ants In  said  lode,  but  It  owned  an  interest 
tn  conjunction  with,  and  recogifixed  by,  the 
other  dalmants  and  patentees  of  said  lode. 
Hunt  V.  Patohln,  tS  Fed.  R^.  Sia.  And 
plaintiff  having  come  Into  ownership  after 
application  for  patent  for  tiie  sake  of  can- 
▼eolenoe  in  obtaining  the  patent  It  wai 
thought  eipedlait  by  those  assuming  to  act 
that  plalnturs  interest  lOionld  be  deeded  ovar 
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to  the  other  grantees  In  the  patent,  in  order 
to  make  It  appear  to  the  goTemmoit's  agenta 
that  the  persons  to  whom  the  iMitent  was 
Issued  were  tiie  owners  of  the  whole  ot  said 
claim.  But  that  deed  was  void,  and  there- 
fore when  the  patent  was  Issued  the  legal 
tlUe  of  plaintiff's  Interest,  which  It  had  not 
parted  with,  was  ccaiTeyed  to  the  grantees 
named  In  the  patent.  It  appeftrs  that  the 
grantees  in  the  patent,  although  made  par^ 
ties  to  this  action,  have  nerer  come  In  and 
denied  the  foregoing  facta;  and  the  record 
shows  that  Cobban  obtained  such  convey- 
ance for  a  mere  nominal  sum  as  considera- 
tion, and  with  knowledge  of  the  facts  upon 
which  the  law  raises  a  trust  in  the  pataitees 
of  said  land,  In  favor  of  plaintiff,  to  the  ex- 
tent of  Its  interest  2  Pom.  Eq.  Jnr.  I  104S. 
So  that  Cot)ban  Is  In  no  position  to  claim 
equities  in  his  b^ialf  which  the  grantees  of 
said  patoit  could  not  have  Invoked.  It  ap- 
pears to  me  to  be  a  case  of  constructive 
trust,  arising  by  operation  of  law,  and  should 
be  executed,  as  directed  by  the  Judgment  of 
the  trial  court.  Hunt  t.  Patchin,  supra; 
Lakln  v.  Mining  Co.,  2S  Fed.  Rea  337; 
Hardy  v.  Harbin,  4  Sawy.  536;  Wilson  t. 
Gastro,  31  CaL  ^1;  Salmon  v.  Symonds,  80 
Cal.  301. 

The  point  Is  raised  that  plaintiff  was  not 
competent  to  receive  and  hold  said  Interest 
in  the  mining  claim,  because  the  acquhdtlon 
of  such  property  was  not  specially  within 
the  scope  of  the  object  and  purpose  of  the 
corporation,  as  ezEvessed  in  Its  articles  of 
incorporatlcn.  I  do  not  think  that  point 
cc'uld  be  maintained,  so  as  to  avoid  the  title 
of  plaintiff  to  said  property.  In  favor  of  a 
stranger.  A  corporation  oi^nlaed  for  spe- 
cial purposes,  spedfled  in  the  articles  of  In- 
oorporatioa,  might.  In  transacting  that  busi- 
ness, nec^sarlly  come  Into  the  ownership  of 
property  of  a  class  not  within  the  objects 
for  which  it  was  Incorporated.  The  collec- 
tion or  enforcement  of  obligations  due  the 
corporation  might  necessarily,  in  the  course 
of  the  transaction  of  its  business,  bring  it 
Into  ownership  of  property,  the  acquirement 
of  which  is  nut  within  the  special  object 
and  purpose  for  which  the  company  was  or 
ganlzed,  as  expressed  In  Its  article  of  in- 
corporation. But  It  would  hardly  be  serious- 
ly urged,  in  such  event,  that  the  title  of  the 
corporation,  as  to  such  property,  was  void, 
in  favor  of  a  stranger,  who  imdertook,  un- 
lawfully, to  assume  and  hold  the  property 
In  question.  Of  course,  cases  arise  where 
agents  of  a  corporation  have  been  held  liable 
to  the  stockholders  or  others  Interested  and 
injured  by  a  departure  from  the  scope  and 
purpose  of  the  company  In  its  transactions, 
but  sudi  complainants  are  not  strangers,  or 
without  Interest  in  the  conduct  of  the  corpo- 
ration. And  the  commonwealth  may  also  In- 
terfere, and  forf^t  the  charter,  and  wind  up 
the  affairs  of  the  corporation,  In  certain 
cases,  for  abuse  at  its  charter  prlvil^es  by 
unlawful  use  or  departure  th^^^rom.  Bat 


(Honfc. 

no  cases  have  been  dted,  and  probably  can- 
not be  found,  where  strangers  bare  beeo 
heard  to  raise  wadh.  a  defense  to  unwar- 
ranted olalma  upon  the  property  of  a  corpo- 
ration. To  the  oontrary  may  be  dted  the 
following  cases:  Bank  v.  Roberts,  9  ICont 
331«  23  Pac  Bep.  718;  Bank  v.  Matthews, 
98  n.  S.  621;  Bank  r.  Whitney,  103  U. 
S.  98;  Fortler  v.  Bank,  112  U.  &  439.  5 
Sap.  Ot  Rep.  234;  BUnlng  Go.  t.  ClarUn, 
14  CaL  M4;  Oalifomia  State  TeL  Co.  v.  Alta 
Td.  Oo.,  22  OaL  S9a  I  owour  la  afflrmlns 
ttw  Judgment  of  ttie  trial  court. 


STATB)  ex  rri.  NEWELL  t.  NSWELU 
(Supremo  Court  ot  Montana.    Begt.  6k  1803.^ 
CosM— Sncui,  FBocHDmos— HabbjlS  Oorfds. 

A  habeas  corpus  proceeding  by  a  moth- 
er againat  a  father  tP  obtain  possession  of 
their  child  1b  a  "spedal  proceeding  la  the  na- 
ture of  an  action."  within  the  meaning  of  Code 
Civil  Proc  I  495,  providing  that  costs  ahaU  bft 
allowed  in  sndi  imiceedlnp  to  plaintiff  on  a 
Jndgmsat  In  his  favw. 

Appeal  from  district  court,  OaUatiii  cotm- 
ty;  F.  K.  ArmstrMig.  Judge. 

Habeas  oorpoo,  on  ttie  relation  of  Bralaia 
IfewtSL,  agaSmt  Qearge  F.  NewtdL  From  • 
Judgment  toe  relativ.  d^endant  ^pealt.  Af- 
flrmodi 

E.  P.  Gadwell,  for  appdlanL  Laoe  & 
Luce,  for  respondent 

DB  WITT,  J.  This  appeal  Is  from  the 
Judgment  of  the  district  court  made  Jijaa 
the  hearing  of  the  application  of  Evalena 
Kewell  for  a  writ  of  habeas  corpus.  The  pro- 
ceeding was  brought  by  the  relator  to  obtain 
possession  of  her  infant  child,  of  the  age 
of  nine  months.  The  respondeiit  is  rotor's 
husband.  They  were  living  separate  and 
apart,  the  wife  being  at  the  home  of  h^  par- 
entM.  The  district  court,  by  its  Judgment, 
gave  the  custody  of  the  dilld  to  the  mother, 
but  with  the  condition  that  she  should  al- 
low the  father  to  visit  the  child  twice  a 
we^  The  Judgment  also  taxed  the  costa 
against  the  respondent  Upon  the  hearing, 
the  court  took  the  testimony  of  a  number  of 
witnesses.  It  appeared  that  the  child  was 
between  nine  and  ten  months  of  age,  and  not 
In  robust  health.  It  would  seem  that  It 
had  been  weaned,  but  that  the  mother  was 
engaged,  as  she  said,  In  the  care  and  nurs- 
ing and  rearing  of  the  infant  Ho*  parents, 
with  whom  she  was  living,  were  supplying 
the  wants  of  the  mother  and  dilld,  aad  were 
able  and  willing  to  continue  so  to  do.  ^ere 
was  testimony  by  relator  and  respondent  as 
to  the  cause  of  their  separation,  each  claim- 
ing the  other  to  be  In  f&,ult,  but  there  was  no 
dalm  made,  and  no  attempt  whatevw  to 
show,  that  the  mother  was  a  person  of  im- 
moral character,  or  In  any  way  unfit  to  care 
tor  the  Inftmt  We  are  of  opinion  tiiat  the 
district  court  ocerdsed  a  pofectlf  sonod  dl»- 
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cretlon  In  giving  to  fbe  motber  tiie  caatodr 
of  tbe  cMld  of  nch  tender  yoai*,  and  bo 
apparently  In  need  of  a  mother'a  attention. 
Indeed,  there  la  no  very  aerlons  contentt<m 
tbe  appellant  npon  thii  part  of  the  caso. 
He  urges,  however,  that  tiie  court  erred  In 
taxing  against  him  the  costs  of  the  proceed- 
ing. 

The  Gode  of  GItQ  Procedure  prorldea,  In 
reference  to  costs,  as  follows:  "Oosts  may 
be  allowed,  of  course,  to  tho  plaintiff,  npon 
a  Judgment  In  his  favor.  In  the  district  court, 
in  the  following  eases:  •  *  •  Fourth.  In 
spedftl  proceedings  In  the  nature  of  an  ac- 
tion." Section  4B6.  Code  GivU  Proc.  "A. 
Judgment  is  the  final  determination  of  the 
rights  of  the  parties  In  an  action  or  pro- 
ceeding." Section  288,  Id.  TiiB  disposition 
by  the  district  conrt  of  the  application  for  a 
writ  of  habeas  corpus  was  a  JndgmMit  It 
was  the  final  determination  of  the  rights  of 
the  parties.  That  Judgment  was  In  favor  of 
the  r^tor.  The  question,  then.  Is,  wheth^ 
this  is  a  Judgment  In  a  spedal  proceeding 
In  the  nature  of  an  action.  Section  tiK^, 
supra  If  such,  it  would  seem  that  the  costs 
should  be  allowed  to  the  relator.  We  are  of 
opinion  that  the  proceeding  npon  habeas  cor- 
pus Is  in  the  nature  of  an  action.  There 
are  parties  to  the  proceeding.  In  practice 
they  are  not  usually  called  "plalntllT*  and 
"defendant,"  but  "relator"  and  "respondent ;" 
but  we  do  not  consldH-  that  this  matter  of 
the  names  of  the  parties  In  the  title  of  an 
action  Is  Important  Anderson's  Law  Dic- 
tionary defines  an  action  as  follows:  "The 
lawful  demand  of  coie's  rl^t  (8  BL  Comm. 
116)  In  a  court  of  Justice.  McBride's  Ap- 
peal, 72  Pa.  St.  483."  Anothor  definition  In 
the  same  dictionary  Is:  "An  action  or  suit 
is  any  proceeding  for  the  purpose  of  obtain- 
ing such  remedy  as  tbe  law  allows."  The 
definition  dtes  Harris  v.  Insurance  Co.,  85 
Conn.  810.  In  that  case  the  court,  speaking 
of  "suit"  or  "action,"  says:  "But  by  a  suit, 
within  the  meaning  of  this  provision  of  the 
policy,  lof  Insurance,]  Is  more  clearly  meant 
any  proceeding  In  the  court  for  the  purpose 
of  obtniidDg  such  remedy  as  tbe  law  allows 
a  party  under  the  circumstances."  Black's 
Law  Dictionary,  undw  the  title  of  "Action," 
gives  this  definition:  "The  legal  and  formal 
demand  of  one's  rights  from  another  person 
or  party,  made  and  Insisted  on  in  a  court 
of  Justice."  In  the  Mllllgan  Case,  which  was 
a  habeas  corpus  proceeding,  Mr.  Justice  Da- 
vis, delivering  the  opinion  of  the  court,  said: 
"In  any  legal  sense,  'action,*  *Buit,*  and  'cause' 
are  convertible  terms.  Mllllgan  supposed  he 
had  a  right  to  test  the  validity  of  fala  trial 
and  smtence,  and  the  proceeding  which  he 
set  In  operation  for  that  purpose  was  his 
cause  or  suit  It  was  the  only  one  by  which 
he  could  recover  his  llb^ty.  He  was  pow- 
eiiesa  to  do  more.  He  could  neither  Instruct 
tbe  Judges,  nor  control  their  action,  and 
Bhonld  not  suffer  becaose,  vrithont  fault  of 
Ua,  tlur  ware  nnaMe  to  render  a  Judgment. 


But  ^e  true  meaning  of  the  term  'snlf 
has  been  given  by  this  conrt  One  of  the 
questions  In  Weetoo  t.  City  CotmcU  of  Oharlee- 
ton  [2  Pet  4W]  was  whether  a  writ  of 
prohibition  was  a  suit;  and  Chief  Justice 
Marsliall  says:  The  term  Is  certainly  a 
comprehensive  one,  end  la  understood  to  ap- 
ply to  any  proceeding  in  a  conrt  of  Justice 
by  whldi  an  Individual  pursues  that  remedy 
which  Oie  law  affords  him.*  Certainly, 
Mllllgan  pnrsned  the  only  remedy  which  the 
law  afforded  him.  Again,  In  Cohens  v.  Vir- 
ginia [6  Wheat  264]  he  says:  *In  law  lan- 
guage, a  suit  is  the  prosecution  of  some  de- 
mand in  a  court  of  Jttstlce;*  also,  to  com- 
mence a  suit  Is  to  demand  something  by  the 
institution  of  process  in  a  court  of  Justice, 
and  to  prosecute  the  suit  is  to  continue  that 
demand.'  When  Mllllgan  demanded  his  re- 
lease by  the  proceeding  relating  to  habeas 
corpus,  he  commenced  a  suit;  and  he  has 
since  prosecuted  It  In  all  the  ways  known  to 
the  law.  One  of  the  questions  In  Holmes  v. 
Jennlson  [14  Pet  540]  was  whether,  under  the 
25th  section  of  the  Jndtdary  act,  a  proceed- 
ing for  a  vrrit  of  habeas  corpus  was  a  suit 
Chief  Justice  Taney  held  that  Tf  a  party 
Is  unlawfully  imprisoned,  the  writ  of  habeas 
corpus  Is  his  appropriate  legal  remedy.  It 
Is  his  suit  In  court  to  recover  bis  liberty.' 
There  was  much  diversity  of  opinion  on 
another  ground  of  Jurisdiction;  but  that  In 
the  sense  of  the  25^  section  of  the  Judiciary 
act  the  proceeding  by  habeas  corpus  was  a 
suit,  was  not  controv^ed  by  any  except 
Baldwin,  Justice,  and  he  thought  that  *Bult* 
and  'caiise,'  as  used  In  the  section,  mean  the 
same  thing."  Ex  parte  Mllllgan,  4  Wall 
112, 118.  Under  these  views  of  the  word  "ac- 
tion," and  especially  the  opinion  of  the  United 
States  supreme  court  as  to  a  habeas  corpus 
proceedfU}!!,  we  are  satltfed  that  snbdlvisiott 
4  of  section  495  of  OOP  Code  of  Qvll  Proce- 
dure Is  applicable  to  the  Inquiry  In  hand; 
that  la  to  say,  that  this  habeas  corpus  mat- 
ter Is  a  spedal  proceeding  In  the  nature  of 
an  notion.  It  la  a  proceeding  to  determine  be- 
tween these  parties  the  right  to  the  custody 
of  their  Infant  child.  Referring  to  one  of  the 
definitions  above  dted,  it-  is  a  "proceeding 
for  the  purpose  of  obtaining  such  remedy 
as  the  law  allows."  The  result  of  the  proceed- 
ing Is  tbe  Judgment  which  we  are  reviewing, 
and  section  405  says  Ibat  upon  such  Judg- 
ment, In  such  spedal  proceedings,  costs  shall 
be  allowed  to  the  plaintiff.  We  cannot  be- 
lieve that  the  fact  that  the  prevailing  party 
la  called  "relator"  instead  of  "plaintiff"  is 
of  any  Importance.  The  sense  of  tbe  word 
"plaintiff"  is  that  the  person  so  called  is 
the  complaining  party,— the  party  who  Is 
coming  into  court  asking  for  rights  which 
he  claims.  That  Is  what  tbe  relator  do<>s 
in  this  proceeding,  and  we  believe  that  the 
spirit  and  Intention  of  section  when  it 
uses  the  word  "plaintiff,"  Is  to  Include  such 
complaining  and  demanding  party  as  the  re- 
lator In  a  babeaa  ooriniB  proceeding,  even 
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tlwa^  b7  aurtom  be  Is  called  b7  a  name 
uthw  than  "plaintiff."  The  Jodsment  at  the 
district  court  Is  ttkwefore  affirmed. 

PBMBBHfPOM,  a      aaa  HABWOOD, 


BONNBB  T.  MINNIBB  et  sL 
(Supreme  Ckxirt  ot  Montana.   Sept.  S,  188&) 
Kmhakio's  LiaiT— Wbat  Combxitutw— Lubiutt 

or  HOMUTSAD. 

A  lien  for  materlaJs  furniabed  U  a  "me- 
chaoic'e  lien,"  within  the  meauing  of  Code 
Civil  Proc  S  323,  {troviding  tliat  such  a  lien 
shall  not  be  affected  by  the  proriBiona  for 
homeatead  racemptimis.  De  Witt,  diuent- 
ing. 

Appeal  from  district  court.  Deer  Lodge 
cotmt7;  !>•  M.  Dnifee,  Jndge. 

Action  by  H  li.  Bonner  against  Bfldiael 
Uinnier  and  otibera.  From  a  Judgment  for 
defendants,  and  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.  Berersed. 

Statement  of  the  case  by  HABWOOD,  J.: 

This  action  tnu  brought  to  obtain  ^udg- 
taeat,  and  foreciose  a  lien  to  oiforoe  pay^ 
ment,  for  materials  famished  and  used  In 
the  conBtniction  of  a  certahi  hoaae  in  tba  Til- 
lage of  Champion,  Deer  Lodge  coonty.  It  ap- 
pears that  said  house  was  built  upon  a  piece 
of  lax^  theretofore  vacant,  being  part  of  a 
q,uarts  lode  Tnitiiwy  daim,  purchased  by  de- 
fendant Minnler  from  one  Baudot,  which 
purchase  was  originally  orldenced  by  a 
of  sale  executed  by  Baudot  to  Minnler.  But 
It  appears  to  be  conceded  that  the'  money 
naed  in  said  pordiase  betonged  to  defendant 
Mrs.  Minnler;  that,  while  the  title  to  ttie 
property  stood  in  that  condition,  the  defend- 
ant MlnnlMv  with  the  knowledge  and  ap- 
proval of  his  wife,  commenced  the  erection 
of  a  house  m  said  land,  and  pnnduised  from 
plaintiff;  and  used  In  said  structure  certain 
lumber  and  othw  materials;  that,  to  secure 
payment  for  said  building  material,  ptai^itlff 
filed  his  account  thanot,  and  notice  of  .licm 
on  said  pn^terty,  as  provided  1^  law;  tbat, 
some  time  after  the  commenoement  of  the 
construction  of  said  bous^  a  formal  convey- 
ance of  said  premises  was  made  by  said 
original  ownor,  Bandet,  and  defmdant  Min- 
nler, to  his  wUe^  Mrs.  Mimiler.  ^  Said  house 
appears  to  have  been  constructed  and  ar- 
ranged so  as  to  be  used  for  reeldence  pur- 
poses, or  aa  a  place  of  business,  or  for  both 
such  purposes;  that,  as  soon  as  the  bouse 
was  sufficiently  oonstrocted  to  admit  of  habi- 
tation, defendant  and  his  wife  moved  there- 
in, and  ocavied  the  aame  nmtinuotiBly  as 
their  home,  and  Mrs.  Minnler  also  fitted 
up  and  operated  a  barber's  shop  In  one  room 
of  said  bouse;  that  defraidants  own  no  other 
real  property  as  a  h(»ne8tead  or  otiwrwlse; 
that  defaidants  failed  to  pay  for  said  boUd- 
Ing  materials,  wherefore  this  aotl<m  was 
twou^t  to  foreclose  said  Uen,  and  subject 
said  premises  to  sala  to  wfovos  aucb  pay- 


mmt.  There  was  no  controversy  raised  In 
the  action  as  to  the  famishing  of  said  build- 
ing matolala  by  plaintiff,  or  the  use  there- 
of by  defendants  In  the  erecUon  of  aakl 
building,  snd  the  nonpayment  therefor,  aa 
alleged.  Tbe  only  defense  set  up  was  that 
defendants  claimed  said  premises  as  tbelr 
homestead,  and  that  the  same,  being  a  home- 
stead, was  not  subject  to  a  lien  for  said 
building  materialB  so  purchased  and  used  in 
the  improvement  tbereof.  Then  was  some 
controversy  In  the  case  as  to  whether  said 
premises  oonstitnted  the  home  of  dcfoidanta 
at  the  time  said  materials  were  famished 
and  used  in  the  improvnnent  thereof;  bat 
tbe  trial  cotirt  snstained  the  contention  of 
defendants  that  said  premises  constltnted 
their  homestead,  and  the  court  farther  held 
tbat  the  statates  of  this  state  exempt  borne- 
steads  from  tbe  cbarge  of  a  lien  for  build- 
ing materials  procored  and  used  in  the  erec- 
tion fsC  tmprovemoits  thereon,  and  Judgmoit 
was  rendered  according,  from  which  Jud^ 
ment,  and  an  m^er  overruling  plaintiff's  mo- 
tion for  a  new  trial,  thla  appeal  was  prose- 
cated. 

Brantloy  ft  Sehanilkow,  for  aspaUaBt. 
W.  H.  Trippet  tor  respondents. 

HARWOOD,  J.,  (after  stating  tbe  facta.) 
We  think,  under  the  foctB  shown  In  this 
case,  the  premises  In  question  were  proper- 
ly held  to  constltato  defendants*  home- 
stead, ^e  Important  question  of  law  In- 
Ttdved  in  tbls  appeal  is  whether  a  home- 
stead Is  eceanpt  from  foreclosun  and  sale 
to  satisfy  a  Uen  created  by  law  In  tavcH*  <tf 
one  who  fumlahes  materials  purchaaed  and 
used  the  Own^  of  neti  homestead  in 
the  improvement  thereof.  It  Is  not  disputed 
that  by  the  provldons  of  chapter  82,  p.  1028. 
of  the  Complied  Statates  of  this  state,  a 
lien  is  expressly  created  In  flavor  of  parties 
furnishing  matarials  contracted  for  and  used 
by  the  owners  of  land  in  making  Improve- 
ments thereon,  without  any  excepticm  lb 
favor  of  homestead  premises.  But  It  is  con- 
tended by  respondMits  that,  notwithstand- 
ing the  provistoas  of  that  statute,  the  stat- 
ute providing  exemptiMi  of  homcsteada  and 
othor  pr(^>erty  from  forced  sale  on  ezecutton 
{sections  821-330;  Code  C»vU  Proc.,)  witb- 
holds  the  homestead  from  tbe  operation  of 
such  lien  If  tt  aeemed  toe  matoial  ttoae, 
famished  and  used  bt  tb»  Improvemmt  of 
the  homestead.  To  maintain  this  propool- 
tioo,  respondents  rely  on  a  strict  and  very 
narrow  iBterpretaUon  and  application  of  tbe 
clause  of  section  828,  Code  Civil  Proc,  which 
provides  tbat  "such  exemption  shall  not  af- 
fect any  laborer's  or  mechanics  Um,  or  oc- 
tsnd  to  any  mortgage  thereon  lawfolly  ob- 
tained.** It  Is  argued  that  this  i^vlslon  la 
not  tffoad  enough  to  Indnde  the  lien  de 
dared  by  statute  in  favor  of  one  who  sim- 
ply furnishes  materials  used  In  the  Improve- 
ment oC  a  homMtBod;  SDd  tbat;  eoaseqoait- 
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ly,  tbe  itUlntlff,  wbo  farnlabed  matoial  only, 
n'liich  was  procured  and  used  hy  defendants 
la  the  improvement  of  their  taomeetead,  is 
barred  of  relief,  by  way  of  enforcement  of 
said  lien.  In  tbe  case  of  Mrarlsan  t.  Sn- 
glish,  9  Mont  126,  22  Pac.  Bep.  454,  the 
court  refused  to  ao  construe  and  apply  the 
prorlsiona  of  the  exemption  statute  Just 
cited  as  to  deny  the  enforcement  of  a  lien 
on  a  homestead  for  mat»Ial  furniHhed— 
namely,  a  mant^— In  favor  of  the  mechanic 
who  furnished  the  same,  as  well  as  the  la- 
bor InTolved  in  setting  said  mantel  in  the 
building.  The  caily  real  difference  betwew 
that  case  and  the  one  at  bar  ajfipeaia  to  be 
that,  in  the  former  case,  the  lien  claimant 
occupied  tbe  position  of  fomlsh^r  of  mate- 
rial, as  well  as  labor,  on  the  premises,  In 
shaping  tbe  mat«lal  so  famished  into  the 
building;  whereas,  In  the  case  at  bar,  the 
Hen  claimant  fnmlshed  and  delivered  mate- 
rial, without  any  labor  towards  the  erec- 
tion of  the  building  on  the  premises.  If  the 
view  urged  by  respondents  is  adopted,  the 
effect  of  such  holding  would  appear  to  be 
that  one  who  manufactured,  hauled,  aqd  de- 
livered the  brick,  or  quarried,  cttt,  hauled 
and  d^rered  the  stone,  or  went  Into  the 
forest,  cut,  manufactured,  transported,  and 
delivered  the  Itmiber  contracted  for,  and 
used  Id  the  erection  of  Improvements  on  a 
homestead,  would  be  denied  enforcement  at 
the  lien  which  the  law  declares  he  fjh^n 
have  to  secure  paym^t  Soi  muSi  mnterlals, 
because  he  would  be  simply  the  furnisher  of 
material  fen-  the  structure,  like  the  plaintiff, 
and  wpnld,  according  to  such  construction 
and  a{»pllcatlon  of  the  ezouptlon  statute, 
not  be  Included  within  the  meaning  and  In- 
tent  of  the  le^slatnre  in  declaring  that  sach 
exemptions  shall  not  affect  the  Uens  of  la- 
borers and  mechanics.  We  do  not  think 
such  a  view  gives  eCTect  to  the  intent  of  the 
legislature,  as  manifest  in  these  statutes. 
Even  without  any  further  expression  of  tbe 
legislative  intent  on  this  point  than  the 
clause  of  section  823  above  refored  to,  we 
could  not  adopt  the  view  urged  by  respond- 
ents as  giving  effect  to  the  intent  of  the 
law.  We  are  satisfied  that.  In  providing 
tiiat  such  exemptions  shall  not  affect  any 
laborers*  or  mechanics'  liens,  the  leglslatnre 
referred  to  the  liens  for  material  and  labw 
provided  for  by  the  statutes  of  thla  stata 
commonly  mentioned  as  the  "Mechanic's 
Uen  Law."  Such  improvements.  In  fact, 
comprise  labor  bestowed  upon  material, 
both  on  and  off  the  premises  where  the  Im- 
provement is  placed.  Payment  for  the  ma- 
terial is  payment  for  the  labor  ccxpended  up- 
on It  throu^  all  tbe  changes  it  has  under- 
gone,  from  its  natorsl  nw  state,  until  placed 
in  the  strucUire. 

Bat  if,  in  looking  at  section  823  of  tbe  ex- 
emption statute  alone,  there  is  room  to  raise 
doubts  ss  to  the  intent  of  the  legislature, 
and  room  for  oontenti<Hi  that  a  homestead 
rtlmmt  may  obtain  Bateiial  for  Isavsan- 


ment  on  his  homestead,  and  taijoy  the  same 
without  payment,  in  case  no  property  can  be 
found  over  and  above  the  exemption,  there  Is 
still  another  provision  In  the  same  statute 
which  seems  to  give  further  ll^t  as  to  the 
Intention  ot  the  legislature  on  the  i>oInt  tm- 
der  consideration,  namely,  a  proviaion  of 
section  328,  wherein  It  is  declared  "that  this 
act  shall  not  be  construed  as  to  In  any 
manner  relate  to  Judgmrats  or  decrees  ren- 
derd  on  the  foreclosure  of  mortgages,  either 
equitable  or  legal"  Tbe  Uen  under  consid- 
eration is  a  Bpe(dflc  Incumbrance,  existing 
through  a  positive  enactment  of  the  leglsla- 
tnre,  operating  upon  certain  facts,  and  tbe 
lienor  would  seem  to  be  entiUed  to  his  judg- 
ment of  foreclosure,  on  showing  the  facts 
and  a  oompUance  with  the  statute,  the  some 
as  a  party,  on  malting  oat  his  case,  is  entiUed 
to  Judgment  for  debt,  although  the  debtor 
may  not  have  prc^>ert7  subject  to  an  or- 
dinary execution.  Now,  when  it  comes  to 
the  execution  of  tliaie  Judgments,  It  Is  foimd 
tiiat  the  legislature  has  made  a  dlsUnctiCKi 
between  them  in  the  statute  relating  to  ex- 
emptions, declaring,  in  effect,  that  such  ex- 
emptions shall  not  be  oonstrued  to  affect 
Judgments  or  decrees  of  foredoeure  of  spe- 
cific Incumbrances.  If  this  is  not  the  plain 
Intendment  of  the  provisions  of  the  ex«np- 
ti<Hi  statute  last  above  quoted,  we  think  it 
would  be  difficult  to  conceive  or  reason- 
ably explain  the  Intoit  those  provisions 
manifest  Hie  rules  of  construction  that 
several  provisions  of  statutes  relating  to  the 
same  subject  tiiall  be  considered  and  con- 
strued toegther,  so  that  all  the  prorisioDS 
shall  be  given  reasonable  force  and  effect, 
if  possible,  (section  631,  Code  Civil  Proc..) 
and  that  "when  a  statute  la  equally  snscep- 
tible  of  two  Interpretatifffls,  (me  In  fovor  ot 
natural  ri^t,  and  the  other  against  It,  the 
tormBt  Is  to  be  adopted,"  (seoti(m  638.  Id.,) 
both,  we  think,  demand  such  a  constnicUoo 
ot  the  statutes  in  questitm  as  will  give  force 
and  effect  to  app^lant's  lien.  Respondents 
dte,  la  support  of  their  position,  Richards 
r.  Shear,  70  CaL  187,  11  Pac.  Rep.  607. 
wherein  the  court  held  that  tiie  homestead 
was  not  subject  to  sale  in  satisfaction  of  a 
lien  for  material  alon^  furnished  In  the  Im- 
provement thereof.  While  thwe  Is  some 
likeness,  but  not  entire  slmllailty,  in  the 
provlslona  of  the  California  statute  and  the 
dause  of  section  32S  of  our  Code  above 
quoted.  It  does  not  appear  tiiat  the  California 
court  was  aided  by  such  a  general  proviso 
as  we  have  in  sectl(Hi  828  to  show  the  in- 
tendment of  the  legislatui-e.  It  has  been 
shown  that  the  exemption  statute  of  M<m^ 
tana  was  not  taken  from  California,  In  Lind- 
ley  r.  Davis,  7  Mont  207,  14  Pac.  Rep.  717, 
and  Merrlgan  v.  English,  supra;  and  consid- 
ering the  difference  of  form,  as  well  as  addi- 
tional provisions  we  have  to  construe  and 
apply.  It  would  seem  to  be  an  abdication  ot 
raastm  to  f <^w  the  holding  In  tiia  OaiUonda 
CMS  just  dted.   It  should  bs  faxOmt  et»- 
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serred  tbat  In  a  recent  case  Hie  snpreme 
court  of  Nebraska  placed  a  oHistractioD  en- 
tirely opposed  to  that  of  California  on  staitu- 
tory  proTisions  entirely  similar.  Windmill 
Co.  T.  Shay,  48  N.  W.  Rep.  896.  The  faoldins 
In  the  case  of  Duncan  t.  Batemm,  70  Ajner. 
Dec.  109,  dted  by  respondents,  Is  based  upon 
different  statutory  proTlaions  than  those  pre- 
ndllng  In  Montana.  It  waa  there  held  that 
the  statute  of  Arkansas  did  not  create  a 
lien  in  faror  of  one  who  simply  furnished 
material.  Such  might  be  the  case.  The  lien 
d^iienda  on  the  statute  for  existence.  But 
here  It  Is  not  disputed  that  the  statute  Im- 
poses the  lien  in  favor  of  app^ant;  and  we 
ttdnk,  without  doabt,  tlie  leglslatnre  Intended 
Uie  homestead  should  be  sabjeot  to  a  lien, 
and  to  foreclosure  and  sale  thereunder  for 
material  obtained  and  used  by  the  owners  of 
Hie  homestead  in  ttie  improvement  thereof. 
Judgment  Is  tberetbre  rereraed.  and  the 
cause  remanded  for  jpoceedlngs  in  con- 
formity with  the  TtewB  herein  expressed. 

PIfiHBBRTON,  a  J.,  conciin. 

DS  WITT,  J.,  (dissenting.)  This  action  is 
teon^t  to  foreclose  a  lien  fOr  mateiials  fur- 
nlshed  for  a  building  of  defendants.  The 
case  was  tried  by  the  court  without  a  Jnry. 
Defendants  are  hnsbond  and  wife.  The 
eonrtgaTeamoneiyjiidgmentagalnjrt  Mlnider, 
bat  denied  the  lien.  Plaintiff  appeals.  The 
defense  against  the  lien  was  that  the  prem- 
ises were  a  homestead,  and,  as  wash,  "not 
subject  to  forced  sale  on  execution  or  any 
other  final  process  f^om  a  court,"  (section 
822,  Code  CLyH  Proc.0  and  that  a  material 
man  did  not  come  within  section  823.  Id., 
which  provides  that  **sadi  exemption  [home- 
stead] shall  not  affect  any  laborer's  or  me- 
dumo*!  lien,"  etc.  I  will  examine  these  two 
propoiritlMis.  Onr  homestead  law  is  ss  fol- 
lows: "A  homestead  consisting  of  any  qaan- 
tlty  of  land  not  exceeding  oas  hundred  and 
sixty  acres  used  for  agricultural  purposes, 
and  the  dwdlhig  botue  thereon,  and  Its 
appnrtenances,  to  be  sdeoted  by  the  owner 
lha-eof,  and  not  indnded  In  any  tovrn  plot, 
dty,  or  village;  or,  Instead  theveof,  at  tiie 
option  of  the  owner,  a  quantity  ot  land  not 
exceeding  In  amonnt  one-fourth  of  an  acre, 
being  within  a  town  i^ot,  dty  or  village,  and 
the  dwdllng  bonse  iheretm,  and  Its  appur- 
tenances, owned  and  occupied  by  any  resi- 
dent of  this  territory,  shall  not  be  subject 
to  forced  sale  on  executi<m,  or  any  other 
final  process  from  a  court:  provided,  sndi 
homestead  shall  not  exceed  in  value  the  sum 
of  two  thousand  five  faimdred  doUars.**  Seo- 
tlon  822,  Id.  Under  the  law  of  this  state, 
there  is  no  ivovtslon,  as  thore  Is  In  many 
states,  for  filing  or  recording  a  declaration 
of  homestead.  Ovmoshlp  and  occupation  by 
a  resident  of  the  state  give  the  xl^t  of 
homestead,  ^e  language  of  flie  statute  is 
"owned  and  occupied;"  and,  even  wttiunit 
ttw  woid  '*Niooupled"  In  the  statatsk  flu  word 


"homestead"  Itsdf  embodies  tte  Idea  of  oc- 
cupation. Ihomp.  Homest.  tt  Bx.  |  100  et 
seq.  It  Is  accordlni^  held  in  many  dectatons 
that,  to  constitute  a  homestead,  there  must 
be  occupation.  Eurs  v.  Brosch,  13  Iowa, 
371;  Moore  v.  Orangor,  80  Ark.  674;  Chip- 
man  V.  McElnney,  41  Tex.  76;  Avar  ▼■ 
Stephens,  48  Mich.  246,  12  N.  W.  Rep.  211; 
Elston  V.  RoUnson,  23  Iowa,  210;  Christy  t. 
Dyer,  14  Iowa,  440;  Blum  v.  Carter,  63  ai« 
28S;  Cfaarless  v.  Lamberson,  1  Iowa,  435; 
Bowker  t.  Gtdllna,  4  Nelk  494;  Drtickar  v. 
BoseDatdn,  lA  Fla.  191,  and  cases  dted  on 
page  195;  nwmp.  Homest  ft  Ex.  |  241; 
Pryor  r.  Stone,  70  Amer.  Dec  347,  notei 
Agata,  tt  a  lien  becomes  flared  tqion  prem- 
ises before  they  become  a  homestead.  It  la 
held  In  the  dedslim  that  the  creation  of  a 
homestead  does  not  divest  the  Uen.  Ttattle 
v.  Howe,  14  Minn.  147,  (GIL  US;)  Oogel  t. 
Mlckow.  11  Minn.  478;  (OIL  854;)  Potshulsky 
T.  Krempkan,  20  Tex.  809;  Pope  v.  araham, 
44  Tex.  198;  Thomp.  Homest  ft  Ex.  |  317, 
and  cases  dted;  9  Am^.  &  Eng.  Bnc;  Law, 
p.  46S;  McComb  v.  Thompson,  ^  Ohio  St. 
130;  Jliompson  v.  PkM  SO  Iowa.  490;  Mo- 
Gr-rmlck  r.  WUcn,  25  m.  274;  Bstate  M 
MeCauleiy,  50  644;  Blstcai  BoUnson, 
21  Iowa,  584;  Furman  t.  DeweD,  85  Iowa. 
170;  Gowgell  v.  Warringtim.  68  Iowa,  66tl, 
24  N.  W.  Refi.  296;  Ounn  v.  HUlar,  48  Ga. 
377;  D'lle  Roupe  v.  Oarradlne,  20  La.  Ann. 
244;  Gunn  r.  Barty,  15  WalL  61L  See, 
also,  eases  dted  In  last  paragraph.  Blany  of 
the  above  eases  we  dted  in  Thompson  on 
Homertead^  ^nctUm  817,)  and  sustain  tin 
text  of  that  author.  It  Is  therefon  often 
Important  to  determine  when  the  Uen  ao- 
oned,  and  wiien  the  ocotqmtlon  of  ttw 
premises  as  a  homestead  commenced.  In 
this  case  the  material  waa  furnished  between 
February  20  and  April  28,  laoa  Thellenfbr 
this  material,  if  any  exists,  daites  from  the 
furnishing  of  the  material,  and  not  from  the 
filing  of  the  Hen.  Mwrigan  v.  Ei^llsh,  9 
Mont  118,  22  Pac.  Rep.  454. 

ThB  tatttB  in  the  case  at  bar  an  M  fbOows: 
The  building  waa  being  erected  during  the 
time  that  this  material  was  furnished.  The 
material  so  furnished  was  lumbw,  moldings 
lime,  ^ass,  windows,  doors,  eto.  The  lower 
part  of  the  boose  was  ot  logs,  a  dass  of  ma< 
terial  not  Included  In  that  furnished  by  plain- 
tiff. It  does  not  appear  Just  wb«i  the  bond- 
ing was  commenced.  Some  of  the  wttnessea 
testified  that  def^dant  Mlnuier  and  wife 
lived  on  the  other  side  of  the  street  while 
the  building  was  being  erected.  One  witness 
my»:  "I  know  this  house  in  controversy,  and 
am  acqnidnted  vrith  Mr.  Mlnnlw  and  Mra. 
Minnler.  I  remember  when  the  house  was 
built  TtttV  made  thdr  iHHne  right  in  the 
house,  and  until  It  was  finished.  After  tiiey 
had  the  hoose  oommoused,  tb^  built  a  Und 
of  a  little  house  of  boardi^  temporarily,  on 
the  back  part  of  the  lot,  until  they  could 
move  Into  the  honaeL"  All  agree  that  aa  soon 
as  the  hoose  waa  haMtabla  the  defendants 
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moved  Id.  The  coart  found  that  the  ptexa- 
ises  were  the  homestead  of  defendanta  That 
finding  la  SQpported.  and  the  homeat^ad  is 
constituted.  If  thwe  be  erldence  that  defend- 
ants occDpied  the  premises  as  a  homestead 
when  the  alleged  lien  accrued.  I  think  that 
there  was  such  eridence.  A  iiortion  of  the 
building  was  of  logs.  These  would  naturaUy 
be  used  before  the  class  of  material  furnished 
by  plaintiff.  There  was  evidence  that  de- 
fendants built  a  small  temporary  house  on 
the  ground  after  they  commenced  the  build- 
ing, and  that  they  lived  In  that  temporary 
structure.  It  Is  not  contrary  to  the  evidence 
that  defeudauts  were  living  on  the  premises 
in  this  temporary  structure  after  they  com- 
menced the  building,  after  the  log  work  had 
been  done,  and  wher  the  plaintifTs  material 
was  being  supplied  This  case  bears  some 
resemblance  to  that  of  Reske  v.  Beske,  61 
Mich.  641,  16  N.  W.  Rep.  895,  decided  by  Mr. 
Justice  Cooley.  The  closing  language  of  that 
opinion  is  so  much  In  point  that  I  give  it  en- 
tire: *"nie  question  now  is  whether,  on  the 
facts  redted,  the  lot  had  become  a  'home- 
stead* In  a  legal  sense  before  the  levy  was 
made  up(m  It  We  are  of  opinion  It  had. 
The  lot,  as  has  been  said,  was  procured  for 
the  purposes  of  a  home,  and  complainant, 
aided  ^  the  industry  and  frugality  of  his 
wife,  was  proceeding  to  make  tt  snch  as  rap- 
Idly  as  their  limited  means  would  permit 
Ther  Inclosed  It;  they  had  thtir  domestic 
animals  upon  It;  they  came  to  live  In  Ihe  Im- 
mediate vldnlty;  tbey  made  a  well;  and 
they  put  up  ontbulldlngB.  Brerything  but 
the  dwelling  proper  had  been  erected  before 
4he  levy  waa  made,  and  the  complainant  was 
bargaining  with  a  builder  tor  a  house.  If 
anything  waa  lacking  to  make  the  lot  a 
homestead.  It  was  l)ecauw  tlie  poverty  of 
complainant  had  precluded  his  advancing  his 
Improrements  aa  n^tldly  as  he  desired.  The 
lot,  however.  In  the  minds  and  hearts  of 
complainant  and  bis  wlf^  had  bem  appro- 
priated as  a  home  from  before  tbe  day  of 
their  marriage;  It  waa  all  the  home  tbey 
bad;  it  reprseented  all  their  scanty  meana. 
and  was  tbe  center  of  their  domestic  hopes 
and  aspirations.  Tbef  did  not  as  yet  Sleep 
iip<m  It  or  take  their  meals  upon  it;  and 
probaUy,  If  tb^  bad  done  this  In  some  of 
tbe  boUdlnga  already  oonstmcted,  thdr  right 
to  dalm  a  homestead  muld  not  have  beat 
dtopnted.  But  tbls  Is  not  an  indUq;)aual^ 
cmditimi.  The  man  who  buys  a  borne 
Is  an  ready  tor  occupancy  cannot  have  It 
taken  from  him,  as  be  Is  attempttog  to  move 
in  Ids  goods,  because  he  bas  not  yet  eaten  or 
dept  within  It  Any  one  nd^t  be  deprived 
o(  a  homestead  If  so  narrow  a  constnietI«m 
of  the  privilege  shoold  prevaB.  It  Is  peo^xle 
like  this  complainant  and  his  wife,  with  very 
limited  means,  that  the  law  encourages  with 
Ms  promise  to  save  Ibdr  lu>me  to  them  If 
th^  win  but  secan  one;  and  It  would  be  a 
deceptive  promise  If  It  were  only  made  tm 
oonditlons  whkdi  any  creditor  might  wo  easily 
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defeat  We  think  It  was  meant  to  be  effect- 
ive In  cases  like  the  present,  and  that  com- 
plainant is  entitled  to  the  relief  he  prays." 
So,  in  the  case  at  bar,  the  defendants  had  no 
other  property  whatever.  They  had  their  all 
in  ^ts  house.  The  house  was  situate  In  the 
town  of  CSiamplon,  Deer  Lodge  county.  The 
husband  occasionally  went  to  Butte  for  a 
few  weeks  to  get  work.  The  wife  stayed  at 
home  in  CbamplMi,  and  worked  as  a  barber. 
It  was  in  the  latter  part  of  the  wlntw  that 
they  were  building  this  house,  and  in  tbis 
season  of  the  year,  which  is  likely  to  be  in- 
clement they  put  up  a  temporary  board 
house,  In  which  they  lived.  Ihey  went  Into 
the  building  on  which  the  ll«i  is  Sled  the 
moment  that  it  was  habitable.  HoweviH:  far 
the  decided  cases  go  In  holding  that  occupa- 
tion Is  necessary  to  constitute  a  homestead, 
the  law  must  be  reasonable  as  to  what  occu- 
pation Is.  The  Iowa  supreme  court  says  in 
Neal  V.  Coe,  35  Iowa,  407,  cited  In  Dmcker 
T.  Rosenst^  19  Fla.  196,  and  also  In  many 
other  decisions  and  by  text  writers,  as  fel- 
lows: "While  Intration  is  not  alone  snffldent 
to  Impress  the  homestead  character,  yet  it 
may  be  considered  In  connection  with  the  dr- 
cumstances.  Some  time  usually  InterveneB 
after  the  purchase  of  property  before  it  can 
be  actually  occupied.  Even  after  the  process 
of  moving,  it  freqnently  takes  days  before 
the  furniture  can  be  arranged,  and  the  house 
placed  in  comfortable  conditlMi  for  actual  oc- 
cupancy. Under  such  circumstances  great  In- 
convenlenoe  ml|^t  arise  K  the  homestead 
character  was  made  to  depend  upon  tbe 
actual  perscmal  presence  of  the  members  of 
the  family.  Iaw  Is  entlUed  to  and  can  o«n- 
mand  respect  only  when  It  Is  reasonably  and 
adapted  to  tbe  ordinary  ctnidTict  of  bnman 
affairs."  Hie  suprane  court  ot  Alabama,  In 
Blum  T.  Oartw.  6S  Ala.  240,  after  reviewing 
many  at  the  cases  which  I  have  dtod  above, 
says:  "Guided  by  these  prindples.  we  bfdd 
that  to  cmstltnto  a  valid  dalm  of  lu»n»- 
stead,  there  must  be  an  occupancy  In  fact,  or 
a  clearly-defined  Intention  of  present  resi- 
dence and  actual  occopatton,  delayed  only 
by  the  time  necessary  to  effect  removal  or  to 
complete  needed  repairs  or  a  dwelling  honse 
In  process  of  constmctjon.  An  undefined, 
floating  IntraUon  to  buHd  or  occupy  at  some 
fatare,tlme  Is  not  enootfti.  And  this  inten- 
tion must  not  be  a  secret  uncommunicated 
pnrpose.  It  must  be  shown  tqr  acts  of  pre^ 
aration  at  visible  character,  or  hj  something 
equivalent  to  this.  Daniel  v.  G<dlln8,  67 
Ala.  026;  Boyle  v.  Shnimon,  68  Ala.  68S; 
PreiBS  V.  Campbdl,  Id.  V3B;  Ghambov 
MciPbaul,  65  Ala.  807."  See,  also,  ttie  mat- 
ter discussed  In  many  of  the  cases  above 
dted,  and  also  in  WlBlams  t.  Dorrls,  81  Ark. 
466;  Bolary  t.  Hewlett,  18  Fla.  766;  Barnes 
r.  White,  53  Tex.  628;  aroahoU  v.  Newnsa, 
21  WalL  481;  Fogg  V.  Fogg,  40  N.  H.  288,- 
whldi  esses  I  have  examined  with  other*  dt- 
ed in  the  valuable  note  In  70  Amer.  Dec.  S4C 
(Pryor  t.  SUhul)  Oertalnly,  a  bore  tntntfoB, 
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wmumt  Tlaltda  aoto,  to  occupy  premlsee  hb  a 
bomestead,  would  not  Lmpress  them  with 
that  cliancter.  Am  was  said  In  Solary  t. 
Hewlett,  IS  Fla.  760:  "In  this  case  th«!«  la 
no  evidence,  aare  the  allegatfam  In  tbe  an- 
swer, that  tho  lytpellee  lnt«Kled  to  r^alr 
and  redde  on  the  prentsea.  He  had  taken 
DO  atepst  had  done  no  aet^  to  impress  It  with 
the  diaracter  (rf  a  homestead,  although  be 
owned  It  several  months  before  cwtractlng 
the  debt  npon  wtatcb  tin  Judgmrat  was 
fomid.  His  Intmtlona  cannot  arall  lilm  un- 
der these  drcumstancee."  Bnt  In  the  caaa 
at  bar  It  Is  deduced  from  tbe  testimony,  and 
not  at  all  unreasonable  so  to  QC»iBlder,  that 
the  defendants  were  actually  upon  the  ground. 
In  their  temporaiy  board  house,  when  plain- 
tiffs material  was  tarnished,  and  tbere  was 
preaent  the  visible  Intention  to  occupy,  and 
tiie  peraev^Hng  preparation,  and  the  imme- 
diate occupation  of  tbe  building,  even  before 
It  was  folly  completed.  Those  facta,  I  am  of 
oplnloa,  the  lower  ooort  was  Juatifled  In  con- 
cluding broogiit  tbe  case  at  bar  wlttiln  the 
doctrine  of  tbe  cases  above  dted,  and  from 
which  I  have  made  the  foregoing  quotatlona 
Bona  fide  homesteads  must  be  protected  un- 
der tbe  law,  and,  on  the  other  hand,  home- 
stead claims  must  not  be  allowed  to  be  made 
tbe  Instrument  ot  fraod.  I  think  the  bona 
fldes  of  defendants  In  this  case  Is  soffldently 
manifest  It  may  be  that  It  Is  a  hardship  up- 
on platnUff!  He  may  not  have  security  upon 
the  building  Into  which  bis  material  went 
But  be  was  not  req\iired  to  furnish  the  mate- 
ilol,  and  it  Is  not  to  every  class  of  creditors 
tiiat  tbe  law  gives  thto  qndal  statntofy  a»- 
ourtty  of  lien. 

And  this  brings  me  to  tbe  consld^^tloa 
•f  the  second  poiiU  In  Hxb  case.  SectUn  323, 
Code  (XtU  ProG.,  provides  that  the  home- 
stead exemption  shall  not  aitect  any  "lar 
bora«*  or  mechanics'  Hens."  A.  homestead 
is  thus  not  exempt  from  the  lien  of  a  laborer 
or  mechanic.  Appellant  contends  that  In  the 
exc^ptioii  the  term  "laborer  or  mechanic" 
li  generic,  and  1b  Intended  to  In<dnde  all  ma^ 
terial  men  or  himbermen,  as  plaintiff  Is  In 
this  case.  Section  1370,  Comp.  St.  gives  a 
Usn.  to  certain  dasses  of  persons,  and  de- 
scribes them  as  "every  mechanic,  buiklw, 
lumberman,  artisaii,  laborer,  or  other  person 
or  persons,  aasodlation.  or  partoer^p  or 
corporation,  that  shall  do  or  perform  any 
work  or  labor  upon,  or  fnmlsh  any  material, 
machinery  or  fixture  toe,  any  iMdldlng."  eta 
This  Uat  at  llentws  Includes  mectianics  and 
laborttrB.  and  also  lumbermen,  and  general 
material  men,  as  persons  are  called  who  fur- 
aish  material.  Sectlm  322,  Code  Civil  Pnc, 
exempts  the  homestead  from  forced  sale  on 
uecutlon,  or  any  other  final  process  from  a 
court  If  tlie  Btajtute  of  exemptions  bad 
abapp9&  here.  It  1»  pbUn  that  all  persons 
named  in  sectloa  1870  as  lienors  would  be 
deprived  ot  any  wfiMceaUe  lien  against  a 
homestead.  But  section  S2&  foUows,  and 
makes  an.  exceptioo  t»  the  bnmnilf  d  e»- 


emptlon,  and  spedfically  names  the  excepted 
classes  of  persons  as  "mechanics  and  la* 
borers."  It  does  not  In  terms  except  all 
dasses  of  lienors  nanwd  la  section  1370,  t»it 
selects  two  of  those  olassca,  and  names  them. 
If  the  Intent  was  to  let  Into  a  iiea  <n  a 
homestead  all  llemMs  named  in  section  1370^ 
the  statute  would  have  said  so.  When  It 
expressly  selects  two  classes  only,  nam^, 
labOTers  and  medianlcs,  and  designates  them 
by  name,  uid  omits  to  name  all  other  per- 
sons in  whose  company  medumlcs  and  la^ 
borara  are  fomid,  In  section  1370,  the  onii» 
dOQ  is  certainly  significant  And  renders  ap- 
plicable the  maxim  "expresslo  unlus."  etc 
It  Is  quite  true  that  every  man  who  fur- 
nishes material,  is  also.  In  ooe  pt^t  of  view, 
famishing  labor,  for  every  finished  product 
Indludee  the  raw  material  and  the  labor 
placed  upon  It,  and,  as  a  rulev  the  labor  In 
the  finished  product  is  ot  much  more  value 
than  the  raw  material,  'nils  may  be  ob- 
served universally.  The  lumberman  sells 
boards.  The  greatest  value  In  the  boards  is 
the  labor  placed  upon  them.  The  quarry- 
man  sells  building  stones.  Tbe  original  cost 
of  the  material  was  almost  nothing.  TIm 
value  ot  the  finished  block  is  sJmoet  wholly 
In  the  labor.  The  capitalist  sells  the  use  of 
money,  which  money  represents  labor.  But 
when  we  deal  la  the  wares  of  the  lumber- 
man, the  quarry  man,  or  tbe  capitalist  we 
do  not  call  those  wares  "labor,"  nor  do  we 
call  the  dealers  in  those  wares  "laborers," 
Therefore  it  does  not  seem  to  me  to  be  the 
simplest  and  plainest  constructloa  of  the 
statute  to  make  the  words  "lab<»rer  or  me- 
chanic" include  a  material  furnisher,  because 
the  material  supplied  by  that  furnisher  Is 
the  result  of  labor.  I  am  of  opinion,  there- 
fore, that  the  w<wds  "mechanics  and  la- 
borers," in  secttjMi  823.  are  not  generta,  as 
appellant  urges,  and  would  not  include  ma- 
terial men  and  Inmbermm.  Thla  view  baa 
been  held  in  California.  Richards  v.  Shear* 
70  Cal.  187.  11  Pac  Rep.  607;  Walsh  v. 
McMen<Hny,  74  Cal.  866,  16  Pac.  Bep.  17.  I 
quote  as  follows  from  70  CaL  and  11  Pac 
R^.:  "It  Is  said  for  the  appdlants  that  It 
was  not  the  Intent  of  the  legislature  to  sub- 
ject tlie  homestead  t»i  execution  or  forced 
sale  In  satisfaction  of  Judgments  obtained 
on  debts  secured  by  Hum  oC  mechanics  and 
laborers  who  perform  manual  labor  In  and 
about  the  building,  and  withhold  such  priT- 
Uege  from  tbe  men  who  fnmlsh  materials 
therefor.  We  can  see  ]Bre«t  force  In  the 
soggestioa  of  Mr.  Thfunpsoa.  In  his  wwk  oa 
Homesteads  and  Bxen^ttms.  (section  812,) 
that  there  Is  no  dlfferenoe  In  principle  be- 
tween a  debt  due  t»  A.,  who  has  provided 
me  with  tbe  land  upon  which  I  have  erected 
my  bnllding;  and  a  debt  doe  to  B.,  who  has 
famished  the  msitarlals  to  bolld  it  and  a 
debt  due  to  0.,  whose  labw  has  built  it 
But  where  tbe  leglalature  has  undertaken 
to  deal  with  the  subJeet  and  has  declared 
from,  what  tho  luowatead  sfasJI  be  saemot 
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and  with  wbat  It  iluU  be  diaiged.  It  onlr  re- 
xnalnt  for  the  coorta  to  fire  effect  to  Its 
fiovMoMm,  Admittedly,  flie  langoage  of  tlu 
aectlan  at  tbe  Code  wpedtyiag  In  what  In- 
stMuxa  the  homestead  shall  be  nibject  to 
execution  and  forced  sale  does  not  Indode 
the  liena  of  material  men.  Tbe  langoage  Is 
In  satlsfttetloii  oif  JadgmMits  *oa  debts  ae- 
cored  1^  mechanke*.  lab<»en't  or  Tendon* 
Uens  npcm  the  ^^mlses.*  Tbe  chapter  of  tbe 
Oode  <ii  CStU  Procedure  whl<di  proTidee  for 
Ueoa  ot  the  nature  claimed  the  plaJntlfl^ 
Is  headed  'Liens  at  Hecdianics  and  Others 
upon  Real  Property,'  and  stres  to  'mechanics, 
material  men,  contractors,  subcontractors, 
artiaana,  architects,  mncMntets,  builders, 
miners,  and  all  persons  and  laborers,  of  er- 
ery  class,  performing  labor  upon  or  fumlah- 
Ing  materials  to  be  used  In  the  construction, 
•  •  •  a  Ben,'  eta  Oode  ClvU  Ppoc.  I 
118S."  I  do  not  obserre  any  marked  dlstfno- 
tlon  between  the  California  statute  and  our 
own.  nor  can  I  agree  that  sectloa  328  of  oar 
Code  of  Civil  Procedure  helps  the  contention 
that  a  pure  mat^lal  man  may  enforce  a  Urai 
aealost  a  homestead.  Section  323,  Code  Civil 
Proc,  provides  that  this  homestead  exemp- 
tlOQ  shall  not  affect  a  laborer's  or  mechanic's 
lien.  1  think  we  all  concede  that  the  en- 
foroeabiUty  of  the  laborer's  and  medianic's 
Hen  Is  intended  to  be  saved  by  this  section, 
eveai  granting  that  my  ooastructioa  of  the 
words  "laborer"  and  "mecbsnlc"  Is  correct, 
and  that  those  terms  are  not  generic,  so  as 
to  budude  all  material  men. 

Now,  it  Is  further  suggested  that  the  en- 
forceability of  liens.  Including  material 
men's,  (such  as  plaintiff  herein,)  Is  saved 
by  the  proviso  of  section  328,  which  Is  as 
follows:  "Provided,  that  this  act  shall  not 
be  construed  as  to  In  any  manner  relate 
to  Jndgmenta  or  decrees  rendered  tm  tbe 
foreclosure  of  mortgages,  tithar  equitable  or 
l^al."  The  construction  at  this  proviso,  as 
held  1^  part  ot  this  court,  makes  the  words 
"mortgage,  either  equitable  or  legal,"  In  sec- 
tion 328,  to  Include  material  men's  Hens.  I 
cannot  satisfy  mysdf  that  such  Inclusion 
mm  Intended.  A.  mortgage  la  an  incnm- 
tannce  placed  t^on  property  by  the  acts  of 
tbe  parties,  rttber  esqiressly  so  Intended  by 
the  parties  or  so  constmed  by  a  court  of 
•qotty.  On  the  other  band,  tbe  medianlc's 
wt  labwer's  or  material  man's  lien  is  given 
1^  virtue  of  an  express  statute.  A  mort- 
gage is  given  by  the  debtor,  vohm tartly, 
eltiber  expressly  or  by  construction  of  egsl- 
ly;  ▲  medianlc's  or  laborer's  or  material 
ana's  Hen  Is  semred  against  the  debtor 
without  his  eoaseat  A  mortgage  baa  Ibe 
cbanaeterMlc  of  a  Uen,  in  that  It  Is  a  se- 
cnrl^  upon  pnK>erty.  A  mechanic's  Uen  Is 
also  a  security  on  proper^,  but  it  Is  not 
obtained  by  tbe  voluntary  act  of  the  debtor. 
A  mortgage  a  Uen.  and  something  more. 
1  Jones,  Ldens,  |{  3^  11.  I  quote  from  those 
sections  aa  foUows:  TThe  word  'lien*  Is  here 
■sad  iB  Its  legal  aad  *m^ninai  ataae.  Macb 


confoidon  baa  ariaen  tnm  using  tbe  word 
In  a  loose  manner,  at  one  time  In  Its  tech- 
nical seos^  and  at  anotho'  In  its  popular 
sense.  It  is  often  convoilent  and  proper 
to  apeak  of  the  lien  of  a  mortgage  or  of 
the  Uen  of  a  pledge.  Of  course,  It  wUH  often 
happen,  when  the  word  Is  used  In  this  sensOr 
that  the  descriptlcm  of  the  lien  shows  that 
the  word  Is  used  merely  to  denote  the  charge 
or  incumbrance  of  a  mortgage,  pledge^  at* 
tatdiment.  or  JudgmoiL"  Section  2.  **A 
mortg^e  Is  sometimes  Inaccurately  called  a 
Uen.  'And  ao  It  says  Mr.  Justice  Stoiy, 
'and  something  more;  It  Is  a  transfer  of  the 
propo:^  Its^  as  secnrf^  for  the  debt 
This  must  be  admitted  to  be  true  at  law; 
and  It  Is  equally  true  In  equity,  for  In  thla 
respect  equity  foUows  the  law.  It  does  not 
consider  the  estate  of  the  mortgagee  as  d& 
feated  and  reduced  to  a  mere  Uen,  but  it 
treats  it  as  a  trust  estate,  and,  according 
to  the  intention  of  the  parties,  aa  a  qualified 
estate  and  security.  When  the  debt  la  dis- 
charged, there  is  a  resulting  trust  fbr  tbe 
mortgagor.  It  Is  therefore  onl;  In  a  loose 
and  general  sense  that  It  is  sometimes  called 
a  Uen,  and  then  only  by  way  of  contrast 
to  an  estate  abeolute  and  Indefeasible.' 
Conard  v.  Insurance  Cow.  1  Pet  386.  441." 
Section  U.  I  think  that  the  latent  of  tbe 
proviso  of  section  828  was  to  treat  of  mort- 
gages, as  the  language  says,  and  not  of  the 
material  mat's  Urais,  which  are  not  men- 
tioned in  terms,  and  which  it  la  not  neces- 
sary to  include  in  the  word  "mortgage."  In 
this  view,  the  proviso  of  section  328  looks  to 
the  saving  of  a  security  created  by  the  act 
of  the  party,  namely,  a  mor^ge.  Thla 
seems  whoUy  just  It  Is  right  that  the 
debtor  should  not  be  reUeved  from  a  securi- 
ty which  he  had  voluntarily  created.  But 
when  the  staitute  makes  this  sort  ot  a  detv 
laration,  I  do  not  understand  that  we  must 
also  hold  that  by  the  same  language  by 
whltih  it  retains  the  security  of  the  vtdnn- 
tary  mortgage.  It  also  intoided  to  re- 
tain the  security  of  the  involuntary  me- 
chaidc's  Uen,  which  operates  against 
the  debtor  in  Invltom,  wbldi  was  the 
creature  of  the  statute,  and  not  of  the  debt- 
or. The  appeUant  dtea  us  to  WlndmUl  Oo. 
V.  Shay,  32  Neb.  19,  48  N.  W.  Bep.  896.  as 
holding  a  view  contrary  to  that  which  I 
entertain.  AU  that  la  said  In  that  case  la 
aa  foUows:  "Section  8.  c  36,  Comp.  Bt, 
provides  that  the  homestead  Is  subject  to 
execution  of  forced  sale  In  satisfaction  of 
Judgments  obtained— First  on  debts  secured 
by  mechanics',  laboros',  or  vendors'  Uens 
upon  tbe  premises:  second,  on  debts  secured 
by  mortgages  upon  the  premises,  executed 
and  acknowledged  by  both  husband  and 
wife  or  an  nnmarried  claimant'  Ibis  sec- 
tion makes  the  homestead  liable  for  a  m^ 
cbanlc's  Uen."  The  matter  Is  thus  disposed 
of  by  the  Nebraska  court  in  (me  liae  of  tbe 
opinion.  Whatever  good  reasons  that  covst 
had  for  na  view  are  not  dIsciQssd  tta 
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opinion,  whlcb,  therefore,  does  not  give  me 
any  llj^t  The  cause  of  action  in  the  Ne- 
braska case  was  A>r  Hupplying  a  wlndmllL 
The  counsel  In  the  case  for  the  lienor  pat 
their  claim  upon  the  ground  that  It  was  for 
both  labor  and  material,  and  that  only  pure 
material  men  were  extended  by  the  home- 
stead exemption.  That  the  claim  was  for 
both  labor  and  material  does  not,  however, 
appear  in  the  statement  of  facts  made  by 
the  court,  nor  In  the  meager  expression  of 
opinion  as  to  the  law.  But  If  the  Nebraska 
case  was,  as  counsd  therein  anrued,  one 
for  material  and  labor  both,  then  the  case 
is  not  In  conSict  with  the  views  which  I 
suggest;  and,  If  the  cose  was  one  for  ma- 
terial only,  all  that  I  can  say  Is  that  the 
case  was  not  sufficiently  reasoned  out  to 
give  me  any  satisfaction.  This  matter  was 
suggested  In  Merrlgan  t.  English,  supra,  and 
the  70  and  74  CaL  (U  and  16  Pac  Rep.) 
cases  were  called  to  the  attention  of  the 
court-  But  the  court  hdd  that  those  cases 
were  not  in  point  in  Merrlgon  t.  Enj^sh, 
and  said:  "In  each  of  the  cases  cited,  the 
court  treated  the  Hen  as  a  Hen  for  material 
alone.  In  the  first  case  cited,  the  lien,  as 
a  matter  of  tect,  was  for  material  only.  We 
do  not  hold  that  a  material  man  has  such  a 
11^  as  will  be  valid  against  a  homestead. 
That  Is  not  flie  question  before  ns."  I  am 
therefore  of  opinion  that  the  district  court 
should  be  sustained  in  Its  finding  that  the 
premises  were  a  homestead,  and  also  In  Its 
conclusion  that  a  pure  material  man  or 
lumberman  cannot  eoforoe  a  lien  against  a 
homestead. 


ICAOrrOGK  T.  OOUOHNBR. 
(Supreme  Ooort  of  Montana.   Sept.  0,  189S.) 
Afpui/— BvnoT  or  Rbvbrsai.— CoKFUonNO  E}v- 

IDBNOB. 

1.  Where  appeal  Is  taken  fivm  the  entire 
Judgment,  a  general  reversal  and  remand  i» 
quire  a  new  trinl  of  all  the  lasnes,  as  if  the 
case  had  never  been  tried. 

2.  Where  the  record  on  appeal  from  a 
Judgment  based  on  oonBicting  evidence  does 
not  disclone  any  abuse  of  judicial  discretion 
in  overruling  the  motion  for  a  new  trial,  the 
Judgment  will  Aot  be  disturbed. 

Appeal  from  district  court,  Faik  county; 
Frank  Henry,  Judge. 

Action  by  Getchell  L.  Matto(^  against 
Bmanuel  Goughn»-.  Plaintiff  had  Judgment, 
from  which,  and  an  order  denying  a  new  tri- 
al, defendant  appeals.  Affirmed. 

For  former  report,  see  28  Pac  Rep.  SOL 

Savage  ft  t)ay,  for  appellant  ARen  R. 
3cfi  tot  respondeat. 

PBMBBRTON,  a  3.  This  is  a  salt  for 
debt  There  are  two  counts  In  the  com- 
plaint the  first  alleging  an  Indebtedness  for 
labor  done  and  performed.  The  second  Is 
based  on  a  dnebllL  This  Is  the  second  s|^ 
pQtd  of  this  obscl  See  MattodL  t.  Goui^uioar. 


11  Mont.  265,  28  Paa  Rep.  SOL  lite  form» 
appeal  was  taken  from  the  entire  Judgment 
aa  well  aa  the  ordw  drying  a  new  trial 
ThU>  court  reversed  the  Judgment  set  aside 
the  order  appealed  from,  and  remanded  the 
cause  for  new  trial  At  the  second  trial  of 
the  case  In  the  court  below  the  appellant 
sought  and  requested  the  court  to  confine 
the  Issues  to  be  tried  to  the  first  count  in  the 
complaint;  claiming  that  the  Judgment  of 
this  court  on  the  forrnw  appeal  was  limited 
to  the  lnsufflci«icy  of  the  evidence  to  sustain 
the  T^dlct  of  the  Jury  on  said  first  count 
and  consequently  left  nothing  to  be  tried  bat 
the  issues  und«  this  count  Hie  appellant 
at  the  close  of  the  testimony,  requested  the 
court  to  instroot  the  Jury  In  <thls  respect  as 
follows:  "Yon  are  instructed  that  the  only 
issue  In  controTm^y  In  this  action  Is  as  to 
the  empl(^ent  of  the  plaintiff  by  the  de- 
fendant subsequent  to  the  25th  day  of  Oc- 
tober, 18S8,  and  yon  wHl  exdude  from  your 
consideration  all  evidence  of  the  execution  of 
the  duebUl,  and  the  payment  made  thamn." 
The  court  refused  the  request  <a  the  appd- 
laut  and  this  action  Is  assigned  ss  enor  on 
this  appeal 

The  former  appeal  of  this  cause  was  txom 
the  entire  Judgment  and  ordw  of  tiie  trial 
court  refujring  a  new  trlaL  This  court  re- 
versed the  entire  Judgment,  and  set  adde  the 
order  denying  a  new  trial,  and  remanded 
the  cause  for  new  triaL  This  placed  the  case 
In  the  court  below,  at  the  time  of  the  second 
trial.  In  the  same  condition  as  if  it  bad  new 
beoi  tried  at  alL  The  former  appeal  was  not 
taken  from  a  part  of  the  Judgment  rendered 
at  the  first  trial,  as  wlgbt  have  been  don& 
Code  avil  ProCL  i  444,  p.  180;  Bank  t. 
I-\iqua,  11  Mont  280,  28  Pac  Repu  20L 
Bverythlng  done  in  the  first  trial  by  the 
court  below  was  reversed,  set  aside,  and  the 
whole  case  remanded  for  a  new  trial  by  this 
court  on  the  former  appeal  We  tbSnk.  the 
court  committed  no  error  in  refusing  the  re- 
quest of  appellant,  complained  <a  here.  We 
cannot  see  how  the  trial  court  could  have 
done  otherwise  than  try  the  whole  case  anew. 

The  appellant  insists  that  the  evldaice  Is 
Insufficient  to  spstaln  tiie  verdict  and  dialms 
the  evidence  Is  substantially  the  same  as  on 
the  former  trial,  and  claims  that  as  this 
ooort  hdd  the  evidence  insoffldfflit  to  support 
the  verdict  In  the  former  trial,  U  mnst  do  so 
In  this  appeal  The  resgxmdent  claims  that 
the  evidence  Is  not  the  same  in  tills  as  In  the 
f<»iner  trial;  that  otha  eridenoe  and  dream- 
stances  are  dlsdosed  in  this  record,  not  in 
the  former,  snffldent  to  authorise  and  sup- 
port the  rndlctr  and  the  reoord  sustains  this 
posltlui.  Thwe  is,  It  mnst  be  ctmfessed,  a 
palpable  conflict  In  the  evidence  Is  this  case. 
The  Jury,  we  think,  would  have  been  Justi- 
fied In  finding  for  dthor  party.  We  cannot 
gay  that  the  evldMice  Is  so  satls&ctmcy  as  to 
make  It  clear  to  our  minds  that  the  verdict 
should  not  have  bem  the  other  way.  But  it 
Is  the  ivovince  at  the  Joiy,  ondec  tte  law. 
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to  pass  npon  the  credibUU^  of  the  witnesses, 
and  Hie  wdfht  to  be  given  to  thedr  teetl- 
monr,  and  to  determine  conflicts  therein. 
The  court  bdow  heard  the  witnesses  testUy 
on  the  stand,  observed  their  manner,  consid- 
ered whateror  Interest  they  may  hare  had 
in  the  resntt  of  the  suit,  and  doubtless  dnly 
considered  these  matters  in  passing  upon  the 
motion  for  a  nerw  tclaL  In  such  matterB  a 
rery  large  dlscretlonair  power  Is  giren  to  the 
trial  court,  and  rightly  so.  We  cannot  Inter- 
fere with  the  ezerdae  of  this  power,  unless 
convinced,  from  a  consFderation  of  the  whole 
record,  that  thov  has  been  shown  abase  of 
each  discretionary  power.  From  sacb  con- 
sideration of  the  record,  we  are  not  satisfied 
that  thwe  has  been  sach  an  abase  of  dis- 
cretion as  to  make  It  Incnmbent  npon  ns  to 
Intnrapt  the  Jndgment  and  mllngs  of  the 
court  below,  especially  as  this  Is  the  second 
trial  of  this  cause.  The  judgment  of  thB 
court  below  Is  affirmed. 

HABWOOD,  J.,  concnriL 

DB  WITT,  J.  I  concur  In  tbe  affirmance. 
My  Tlews  wa«  folly  expressed  on  the  former 
appeaL  11  Mont  265,  28  Paa  aiXL 


JORGENSON  T.  BXTTTB  ft  MONTANA 
COMMERCIAL  GO. 
t  Supreme  Conrt  of  Montana.  S^t  6»  1883.) 

pRAOnOS— NOHSmT— CBOSS-SXAMIXATlOIf. 

1.  Plaintiff  was  Injured  by  a  fall  while 
umployed  as  a  carpenter  by  defendaat,  aud  in 
iin  action  therefor  he  alleged  that  the  fall  re- 
united from  the  Incompetracy  of  H.,  a  coserr- 
anC  and  that  becanae  of  the  careless  and  nn- 
ukillful  treatment  of  the  wound  by  a  surgeon 
employed  by  defendant  It  was  necessary  to 
ampiitnte  plaiatiS's  le^.  The  eTidence  failed 
to  Hhow  any  lack  of  skill  by  H.,  or  the  neces- 
sity fur  his  exercase  of  any  i^rticnlar  skUl, 
or  that  defendant  had  knowledge  of  any  in- 
competency of  H.  of  which  plaintiff  was  igno- 
rant. Plaintiff's  evidence  tended  to  show  that 
II.  was  not  working  with  plaintiff  at  the  time 
of  bis  Injury,  and  that  plaintiff  had  stated 
that  he  alone  was  to  blame;  that  the  surgeon 
employed  was  duly  qualified,  under  the  laws 
of  the  state,  to  practice  his  profession;  and  It 
failed  to  show  any  injury  to  the  leg,  as  a  re- 
sult of  a  lack  of  skilL  Hdd,  that  a  umsnit 
was  properly  directed. 

2.  In  an  action  by  a  lerTant  for  personal 
injaries  resulting  from  the  incompetency  of  H., 
a  coservant,  plaintiff  called  H.  as  a  witness, 
stating  that  '^the  witness  would  refer  to  the 
time  and  place  plaintiff  fell,  for  the  purpose  of 
fixiof!  the  time  and  place  of  other  erents  in 
connection  with  the  case,  and  does  not  wish  to 
make  the  witness  his  witness  as  to  the  acta 
he  was  doins  at  the  Immediate  time  of  the 
fall."  H.  then  testified  to  facts  connected 
with  idaintiff'a  fall.  Btld  pcoper  to  allow  H.  ts 
be  cross-examined  as  to  the  entire  ease. 

Appeal  from  district  court.  Cascade  oonn- 
ty;  Ohailes  H.  BeDton,  Judges 

Action  for  personal  lojartes  1^  H.  O.  Jor- 
genson  against  the  Butte  &  Montana  Oom- 
merdal  Company.  From  a  Judgment  of  non- 
aolt  directed  by  the  ooart,  plaintiff  appeals. 
Affirmed. 


F.  O.  Park,  Cor  appellant  Arthur  7. 
ShtwesL  tor  reapendeDt 

PBMBBRTON,  O.  J.  This  Is  a  snlt  for 
damages  for  personal  Injuries.  Hie  appel- 
lant, who  was  plaintiff  below,  alleges  In 
bis  complaint  that  he  Is  a  skilled  carpen- 
ter; that  on  March  5, 1891,  he  was  employed 
by  respondeat  to  work  on  Its  mill  at  Great 
Falls;  that  on  the  20th  day  of  Mardi,  1891, 
while  engaged  at  work  handling  heavy  plank 
on  the  third  story  of  resptmdenfs  said  mill, 
be  fell  to  the  floor  below,  breaking  his  leg; 
that  his  fall,  by  whldi  he  was  so  Injured, 
was  caused  the  incompetency,  lade  of 
skill  and  knowledge,  of  one  Harlander,  a 
colaborer  who  was  engaged  In  assisting  htm 
In  his  work;  that  defendant  knew  of  the  in- 
competency of  the  said  Harlander,  and  ap- 
pelant did  not  Hie  complaint  farther  al- 
leges that  defendant  employed,  as  It  was 
bound  to  do  under  its  contract  with  appel- 
lant surgeons  to  treat  his  broken  limb; 
that  these  surgeons  so  cardeesly  and  nn- 
sklllfally  treated  his  leg,  and  were  so  n^ 
ligent  in  nursing  and  caring  for  appellant 
dming  his  sickness,  that  it  became  and  was 
necessary  to  amputate  the  leg  of  appellant 
In  order  to  save  his  life;  that  the  want  of 
skill  and  ability  of  said  surgeons  was  known 
to  the  respondent  at  liie  time,  and  unknown 
to  appelant;  that  defendant  was  guilty  ot 
negligence  In  the  employment  of  said  tm- 
sklllful  laborer  to  assist  appellant  in  his 
work  OQ  said  building,  and  in  the  employ- 
ment of  nnsklllfol  and  negligent  surgeons  to 
treat  and  nnrse  blm.  The  appellant  tesU- 
fled  to  the  fact  of  his  faUtng,  how  It  oe- 
curred,  and  the  result  He  attributes  his 
fan  to  ttie  IncompcAency  of  Harlander.  As 
to  the  manner  of  bis  treatment  by  the  sup- 
geana  and  nnzses,  his  evidence  Is  vnrdiablei 
as  be  admits  that  a  great  part  of  ibe  time 
he  was  nnconscioas.  Besides,  his  testimony 
does  not  show  any  knowledge  of  these  mat- 
ters. He  -was  manifestly  not  sapported  by 
ttie  testlmoiiy  of  his  other  witnesses  as  to 
the  material  fEtcts  in  his  eridencei  Har- 
lander, Oie  man  appellant  says  was  assist* 
ing  bim  at  the  time  he  fdl,  and  to  whose 
Incompetency  appellant  attributes  his  fall 
and  injury,  swears  he  was  wA  helping  ap- 
pelant at  the  time  he  fm  and  was  injured; 
that  the  appelant  was  working  alone  at  tiiat 
time.  H.  L.  Smith,  anoOier  witness  for  ap 
peiant  testified  as  follows:  **l  talked  with 
him  {^pellant]  about  this  fUL  Ha  said  he 
slipped  and  fell,  and  said  nobody  was  to 
blame  for  It  bot  hlmsdf."  The  appelant 
teatifled  that  at  the  time  he  tei  he  was 
using  ft  peree  In  handling  and  morlng  the 
planks.  Beechw,  a  witness  fijr  appelant 
teatifled  that  he  was  a  carpenter,  at  wwft 
<Hi  tite  same  bnOdlng  with  appellant  at  tiw 
tlma  he  f^;  that  appellant  was  udng  a 
pefee;  that  he  craialdered  It  safer  woriL- 
Ing  whMe  appelant  was  without  a  pevee; 
and  that  the  aupolntendent  had  given  all 
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fke  men  iDstructluu  not  to  use  a  peree 
In  work  like  that  in  wbfch  appellant  was 
engaged,  ^e  evidence  offered  by  the  appel- 
lant as  to  tbe  negHjfenee  and  want  at  skill 
of  the  «un?eon8  who  treated  him  is  rague^ 
and  far  from  bdng  satisfactory.  It  is  true 
the  appellant  testified  to  some  apparent  neg- 
lect and  want  of  care  daring  his  sickness. 
Smith,  a  witness  tar  appelant,  testified  that 
he  assisted  In  taking  care  of  the  appellant 
part  of  the  time;  talked  to  him  about  his 
condition;  tiiat  he  did  not  complain  at  any 
time  of  how  be  was  treated;  that  there  was 
no  lack  of  attendance  at  any  time.  The 
anrgeon  who  treated  him  testified  to  proper 
treatment  and  care  of  appellant.  Although 
there  Is  stnue  evidence  ot  unprofesslfmal 
wltnesMB  whicb  ml^t  be  construed  Into 
meaning  th&t  there  was  some  want  of  care, 
yet  on  the  whole  the  erldmce  seems  to 
show  that  as  good  care  ss  the  drcamatances 
would  admit  of  was  bestowed  upon  appel- 
lant Ttun  la  no  evldoice  showing  that  ttie 
sorgeoDS  employed  to  treat  appelant  wwe 
not  ALllled  and  learned  In  ttidr  pnrftosslon. 
All  tliese  witnesses  were  the  appeUant's  wlt- 
nessea.  Xhe  defendant  offwed  no  evidence^ 
but  on  the  conclusloa  of  the  testimony  of- 
fered by  appelant  mored  the  trial  court 
for  on  InstmctlOD  to  tbe  Jnry  to  render  a 
TOTdlct  tor  flie  deteidant  The  court  gave 
this  Instnictlon,  and  Jipoa  ttu  rerdlct  so 
rendered  a  Judgment  was  entered  for  the 
def«idant  for  costs.  Fnnn  this  Jndsment 
this  appeal  Is  brought 

The  principal  etnw  complained  of  Is  the 
action  ot  fb6  trial  court  tat  directing  the  Jury- 
to  render  a  rodlct  for  the  respondent  TUa 
action  of  the  court  was  tantamount  to  di- 
recting a  nonsuit  against  the  appellant  for 
failure  of  the  proof  to  sustain  the  allegations 
of  tba  complatait  McSay  r.  Railway  Oo^ 
<BIont)  81  Pac.  Bep.  989;  Greek  t.  Mo- 
Manns,  <M(mt)  82  Fbc:  Bep.  ars.  IX  liiere 
was  such  failure  of  proof  the  action  of  the 
court  was  not  error.  The  evidence  does  not 
dlsdose  wherein  any  particular  skill  was  re- 
quired m.  tbe  part  of  appdlant'a  odabora 
to  do  the  work  he  was  employed  in  doing, 
or»  U  Ain  was  necessary*  wherein  It  was 
not  excrdsed,  or,  if  there  was  a  lACk.  at 
necessary  skill,  that  the  defoidant  bad  know^ 
edge  tbovoC,  and  that  appellant  was  Ignwant 
hereof.  The  evidence  offered  by  piw^ntlff 
tends  to  show  that  be  oontrilrated  to  tala 
own  injury,  bgr  disobeying  <wdera  not  to  use 
the  pevee  in  the  work  he  was  doing.  The  evi- 
dence also  tends  to  show  that  Harlander, 
on  account  of  whose  incompetent^  and  want 
of  skill  appellant  claims  be  was  Injured, 
was  not  working  with  a^ellant  at  the  time 
he  fdL  Harlander  so  swears.  Witness 
Smith  also  testified  that  after  appelant  was 
hnrt  be  stated  that  he  alone  was  to  be  blamed; 
that  he  slipped  and  fell  from  the  building. 
The  evidence  shows  that  the  surgeons  and 
ptajsiclans  enq^oyed  Iqr  napoodent  to  treat 


appellant  were  duly  licensed,  qualified,  and 
authorized,  under  the  laws  of  this  state,  to 
practice  their  profession,  and  falls  to  show 
that  appellant  hurt  his  leg  or  sustained  dam- 
age as  a  result  of  a  want  of  akUl  or  care  on 
their  part  in  the  treatment  of  his  wound. 
From  this  review  of  the  evidence,  we  are 
unable  to  see  how  the  court  below  could 
have  dime  otherwise  than  to  instruct  the  Jury 
to  find  for  the  defendsnt,  or  direct  a  nonsuit 
on  the  close  of  the  appellant's  tratimony. 
On  the  evidence,  we  are  of  opinion  that  ap- 
pellant had  shown  no  rl^t  to  reoovw,  or 
that  there  was  any  substantial  merit  in  bis 
cause. 

Appellant  also  complains  of  the  action  of 
the  court  In  permitting  ttie  cross-examina- 
tion '  of  the  witness  Harlander.  Appellant 
placed  the  witness  on  tbe  stand,  and  stated 
that  "the  witness  would  refer  to  the  time  and 
place  Mr.  Jorguison  fell  for  tbe  purpose  <tf 
fixing  the  time  and  place  of  oth^  evoits 
in  connection  with  tbe  case,  and  does  not 
wish  to  make  tiie  witness  bis  witness  as  to 
tbe  acts  he  was  doing  at  tbe  Immediate  time 
of  the  falL"  The  witness  swore  to  facts 
contemporaneous  with  the  fall  of  the  appd- 
Innt,  so  closdy  connected  wlUi  tbe  main  &ct 
that  we  think  there  was  no  etror  in  permit- 
ting his  being  cross-examined  as  to  ttie  attire 
case,  especially  as  be  was  ttie  person  to  wtiose 
want  of  sklU  and  care  thB  appellant  attribotea 
bis  ftdl  and  Injury. 

Tbe  appelant  alao  dalma  tbat  the  trial 
court  erred  In  permitting  defendant  to  amend 
its  answer  while  the  Jury  was  being  Impan- 
eled. It  does  not  appear  tltat  appellant  was 
Burprised,  or  In  any  way  tojnred  or  Incon- 
venienced, by  the  amendment.  No  postpone* 
matt  or  continuance  of  the  canse  was  ren- 
dered necessary  thereby,  or  demanded  on 
account  thereof,  appdlant  We  are  una- 
ble to  see  how  appdlant  was  aggrieved  by 
this  actlcm  of  tbe  trial  court 

Tbe  appedlant'a  deposition  was  read  his 
counsel  In  evidence  at  the  trial,  he  not  being 
present  Counsel  for  appellant  did  not.  tor 
some  reason,  desire  to  read  the  whole  there- 
of to  the  Jury.  At  the  request  of  the  de- 
fendant the  court  required  the  appellanfi 
counsel  to  read  tbo  wbde  Ibereof.  Tbla  is 
urged  as  error.  Without  inquiring  wbeOier 
tbla  was  mm  or  not,  It  Is  apparent  tbe  app^ 
lant  was  not  injured,  as  the  part  of  the  depe- 
altton  tbe  appdlant  aooi^t  to  omit  refored  to 
tbe  contract  fbr  nuralng  and  medical  trea^ 
ment  set  np  In  the  oomi^alnt,  and  tbe  read- 
big  thereof  to  the  Jury  could  not  possibly 
damage  the  appellant  We  bare  been  una- 
ble to  dlscovw  any  substantial  errors  In  the 
rulings  and  action  of  the  trial  court  in  tits 
trial  of  this  cause.  The  ease  seems  to  us  to 
be  void  of  mwlt*  on  flte  appdlant^  own 
showing.  The  judgment  of  the  court  bekm 
Is  affirmed. 

HABWOOD  and  DB  WIXT>  JJ^  maam. 
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8TATB  flz  vaL  SIUABD  t.  FOURTH  JTTDI* 
GIAL  DISTRIOT  OOUBT. 

(Saprema  Oonrt  of  Montana.  8mt  1^  1896.) 

Cnmonui— OosmiEV— Viounoir  or  Ixivno- 
Tum. 

3.  The  inprane  oonrt  of  Montana  can  re* 
Tiew  oontenqit  proceedinga  on  certi<«ai1. 

2.  Defendant,  reoognizlng  the  owner's  ti- 
tle to  certain  laud,  agreed  to  cut  the  bar  for 
him,  but  aoon  thereafter  purported  to  sol  the 
grass  to  Li.,  and  agreed  to  cut  it  for  him.  Aft- 
erward*, when  an  injunction  against  interfer- 
ing with  the  graaa  waa  aerred  on  him,  defend- 
ant said  the  graaa  waa  hi*  own,  and  be  was 
going  to  have  it  He  acrompanted  L.  to  con- 
anlt  "their  lawyer,"  and  on  their  return  he 
advised  the  latter  to  cat  the  grass.  Held,  thaX 
defendant  waa  gniltr  of  etmtempc  in  procuring 
tb»  TMation  of  the  tnjnnctitm. 

Application  by  Bogene  Slmard  for  a  writ 
of  certiorari  to  the  fourth  judicial  district 
court  to  review  the  tctkm  of  tbe  court  In 
fining  relator  for  contempt  of  court  Writ 

denied. 

statement  ot  tha  ctM  by  thm  Jnattoe  de- 
liTering  the  oplnicm: 

ThiM  Is  an  application  for  a  writ  of  certio- 
nul  to  review  tlie  actLoo  of  the  fourth 
Jadldal  district  court  in  fining  relator  for 
an  alleged  contempt  of  court  RdatOT  waa 
attached  for  contempt,  and  a  hearing  was 
had,  at  which  erldence  was  Introduced.  In 
the  return  to  the  writ  of  certiorari  from  this 
court,  the  papers,  proceedings,  and  evideace 
which  were  before  the  district  court  and 
Mptm  whicb  rdator  waa  adjudged  to  be 
«iiilt7  of  coDtempt  are  certlfled  to  this 
court  and  from  them  the  following  state- 
ment of  foots  may  be  made:  J.  O.  Hanratty 
and  A.  B.  XUlman  commenced  an  action  In 
the  fourth  judicial  district'  court  against 
Eugoie  Slmard,  to  obtain  a  Judgmoit  against 
blm,  restraining  him  from  cutting  hay  on 
certain  land,  alleged  In  the  complaint  to  be- 
long to-Hanratty  and  Tillman.  A  writ  of 
mjunedoD  was  issued  July  28,  1893,  from 
Ibe  district  court,  and  served  on  Slmard.  the 
same  day.  On  July  Slst  Hanratty  made 
aiUdayit  before  the  court  that  the  injunc- 
tion had  been  Tlohtted  by  the  aid  of  the 
■erranti  and  emph^es  of  Slmard,  In  that 
they  had  cone  uprai  the  land,  and  removed 
all  the  hay.  An  attadiment  for  contempt 
was  Issued  against  said  Slmard  and  Asselln. 
nie  hearing  was  set  for  August  3,  1893.  On 
Ihe  heailDg  the  pleadings  In  the  case  of  Han- 
ratty et  sL  Slmard  were  before  the  court, 
and  also  tesUnMmy  was  taken  of  witnesses. 
The  testimony  of  Omaid,  Assdln,  La  Oasse, 
and  Hantattr,  WUch  the  court  below  had 
beCora  It  on  the  hearing,  belnc  rednced  to  a 
idiort  namtiTS,  Is  u  foOows:  Hie  land  was 
claimed  by  Hanratty  and  Tinman  through 
pnrcbaae  from  the  Northern  Padflc  RsJlxoad 
Company,  made  May  81,  18B8.  TUs  was 
known  to  Slmard  and  to  ftnnrlhi  and  La 
Oassa  Six  yean  pnvlaas  Slmard  had  sown 
seed  vpoB  tlw  land^  ana  had  f ensea  It 


and  cut  tiie  hay.  Other  than  tiiese  acta,  h* 
made  no  claim  of  any  ri|^ts  to  the  haj  as 
the  land.  In  Jime  Simard  made  a  contract 
with  Hanratty  and  Tillman  that  he  would 
out  the  grass  for  them  for  Are  d(41an  a  too. 
Afterwards,  and  on  July  10.  1898,  he  add 
the  grass  as  his  own,  as  be  says,  to  Anelin 
and  La  Cosse.  After  that  on  July  24th. 
be  told  Hanratty  tiiat  be  bad  condnded  to 
cut  the  graaa  for  himself.  AsBelin  and  IM 
Came  employed  Slmard  to  cut  the  grass, 
which  he  was  AtAng  on  July  28,  1893,  at 
which  time  the  Injunction  waa  served  jxxkm 
him.  Asselln  was  nevw  on  the  land  but 
once  since  the  10th  of  July,  until  he  began  to 
cat  the  hay,  as  herdnafter  described.  A  few 
moments  after  the  injunction  Mder  waa 
served  upon  Slmard,  he  bdd  Hanratty  that 
the  grass  beUtoged  to  him,  Slmardr  and 
that  he  was  going  to  have  it  and  that  he, 
Hanratty,  could  not  hurt  him  tor  taking  It 
He  then  w«tt  at  once  to  Frcnchtown.  and 
told  Asselln  of  the  service  of  the  tnjtmo 
tion,  and  he  and  Asselln  went  to  Missoula 
to  consult  lawyers  regarding  the  moving  at 
the  hay.  On  their  wi^  to  Mlasoula  nothing 
was  said  by  either  at  them  regarding  the  hay 
or  the  moving  of  It  Returning  from  Mis- 
soula, Slmard  txAA  Asselln  that  he  thought 
from  what  their  lawyers  said,  he,  Asselln, 
bad  better  go  ahead  and  cut  said  hay. 
Slmard  himself  took  no  part  In  tiie  moving 
of  tiie  bay,  but  the  same  was  all  taken 
from  the  ground  by  Asseltn  on  the  30th  of 
July.  Hanratty  had  a  talk  with  Slmard  re> 
gaiding  his  purchase  of  the  land  from  the 
railroad  company,  and  Slmard  never  In  any 
way  made  any  objection  to  Hanrat^'s  own- 
ership of  the  land  prior  to  aboot  the  24th  of 
July,  when  he  dnlmed  the  grass  growing 
thereon  as  his  own.  Upon  the  fttcts  ap- 
pearing as  above  recited,  the  district  court 
discharged  Asselln  from  the  charge  of  con- 
tempt and  held  Smard  guilty,  and  fined  him 
(100  and  costa  Slmard  cmtmds  that  this 
action  of  the  district  ooort  waa  wlltioat 
jarisdlctitm,  and  dionld  be  annulled  by  this 
court  upon  certiorari. 

Blckford,  StUC  &  Uersb«y,  tot  relator, 
Marshall,  Francis  &  Corbett  for  respondent 

DE  WITT,  J.,  (after  stating  the  fu^} 
The  respondent  contends  that  this  contempt 
proceeding  Is  not  lerlowaUa  In  this  eonzt 
on  certiorari,  but  that  contention  seems  to  be 
disposed  of  the  following  cases:  In  re 
MeOutoheon,  10  Mont  lU,  2S  Paa  Rep.  07; 
In  n  Shannon.  11  Mont  dT.  27  Pa& 
«»;  In  rs  MaeKnlght,  U  Mont  126^  27  Pa& 
Rep.  336.  We  proceed  to  the  merits  of  the 
aivUcation. 

The  atatemeDt  of  case  aboTo  reeltas  nhat 
the  testimony  before  the  court  tended  to 
prove,  and,  tndeed,  Is  eoooeded  by  the  «»• 
lator  to  be  correct,  except  In  one  particular, 
i^hlA knot «g great UhpoEttntib  WottaM* 
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fore  rerlew  tlie  sltnatloii,  as  redted.  as  that 
which  was  before  the  district  court,  Simard 
penonallr  and  phydcaUy  deslated  from  In- 
terference with  the  bay  after  gerrlce  upon 
Mm  of  the  writ  of  Injimctlon,  but  did  he 
not  obtain  to  be  dtme  tliat  which  he  did 
not  personally  do?  The  district  court  pr^ 
ceeded  upon  the  ground  that  he  did.  The 
injunction  was  against  Simard,  his  agents, 
■errants,  and  employes,  and  all  others  act- 
ing in  aid  or  assistance  of  him.  It  api>ear8 
that  the  relation  of  Simard  to  Asselia  and 
La  Casse  was  very  dose.  Simard  knew  Hiat 
Hanratty  and  Tillman  claimed  title  to  the 
ground  by  pundiase  from  the  railroad  com- 
pany. He  recognized  that  daim  when  he 
contracted  to  cat  the  hay  tor  them.  After 
agreeing  to  cut  the  hay  for  them,  he  pur- 
ported to  sell  the  grass  to  Asselin  and  Xa 
Oasse,  and  agreed  to  cat  it  tor  them.  Thai 
afterwards,  at  Ihe  service  of  the  writ,  he 
■aid  diat  it  was  his  own,  and  he  was  going 
to  hare  it.  If  tUa  position  was  Mily  that  of 
a  swant  of  Asselin  and  La  Casse,  he  ctm- 
tradlcted  his  claim  to  that  relation  when, 
at  the  time  of  the  servloe  of  Oie  writ,  he 
idaimed  the  hay  himself.  If  he  wm«  only 
a  Berrant,  he  had  no  interest  In  the  hay, 
or  Its  dlaposlUoa,  after  he  had  Informed  his 
alleged  mast^*  of  the  service  ot  the  writ 
But  we  find  him  g<^g  to  Missoula  with 
Aasdin  to  consult  lawyers,  whom  he  de- 
scribes as  "our  lawyers."  He  says  to 
Asselin:  "From  what  our  lawyers  say,  you 
had  bettH>  go  ahead  and  cut  the  hay."  So 
we  find  Simard  recognizing  the  BLanratty 
and  Till  man  title  on  one  day,  and  agreeing 
to  cut  the  hay  for  them.  Very  soon  after- 
wards he  Is  selling  the  hay  to  Asselin  and 
La  Casse,  and  agreeing  to  cut  it  for  them. 
Next  we  find  him  ria'TwlTig  the  hay  himself. 
Then,  In  company  with  Asselin,  he  Is  oon- 
snltlng  "their  lawyers,"  and  he  suggests  to 
AssdOln  that  he,  i^tiBftin.  had  better  go  ahead 
and  cut  the  hay. 

We  are  of  opinion  that  the  district  court 
exercised  a  sound  discretifm  If  it  concluded 
that  Simard,  under  the  showing  made,  had 
a  Tery  lively  personal  interest  in  Ihe  bay. 
All  the  circumstances  together  Indicate  tills. 
Although  the  dlaim  is  made  that  Simard  was 
only  the  servant  of  Ass^in  and  La  Casse, 
yet  we  believe  tliat  the  district  court  was 
Justified  In  Its  coDclusioo  that  Simard  dis- 
obeyed the  Injimctloa  by  advising  or  pro- 
curing Asstiln  and  La  Casse  to  do  the  pro- 
hibited act  It  Is  said  by  the  New  York 
court  of  appuJs  "that  Injnnctlcm  orders  must 
be  foirly  and  honestly  obeyed,  and  not  de- 
feated by  subterfuges  and  trloks  on  the  part 
of  those  bound  to  obey  them;  that  they 
might  be  violated  by  aiding,  countenancing, 
abetting  others  In  violation  tiiereof ,  as  well 
as  d(dng  tt  directly;  and  ttiat  coorts  would 
not  look  with  Indulgence  upon  sdiemes.  how- 
«nr  skillfully  derlscd,  designed  to  thwart 
lis  «rderiL''   Peopl*  t.  PflndMon,  M  N.  X. 


©2.  We  are  therefore  of  opinion  that  the 
writ  of  certiorari  dionld  ba  denied,  and  It 
Is  so  ordered. 

HABWOOD,  J.,  concurs. 

PBMBEBTON.  a  J.,  did  not  alt  In  the 
hsttilnc  of  this  case. 


MONTOYA  DB  ANTONIO  t.  MILLBB. 
<SaiH*eme  Court  of  New  Hezlaoh  Aug.  20^ 
1893.) 

DsviBS  Patablb  or  "Bsooiaiie  os  Ass^Biobt 
TO  Sh4BB  oh  Hakriaob. 

1.  Testator  devised  the  restdne  of  his 
tate  to  execators  named.  In  trust  far  the  edn- 
cation  and  maintenance  <tf  two  minor  children, 
and  directed  that,  as  and  when  they  "become 
of  lesal  age,"  the  shares  shall  be  tamed  over 
to  them,  and,  if  either  shall  die  before  "be- 
coming of  age,*'  the  abate  <tf  Mich  deceased 
child  shall  go  to  the  snrrlTor.  EM  that.  In  the 
absence  of  a  statute  providing  otberwise.  such 
devisees  were  not  oititled  to  thdr  respective 
shares  on  his  or  her  maniage  before  arriving 
at  the  age  of  21  years. 

2.  Comp.  Laws  1884,  K  1024,  whidl  pro- 
vides that  "the  goardlaiisnip  over  men  and 
women  shall  cease  with  their  nuuriage,"  does 
not  entitle  sach  devisees  to  lec^ve  their  share 
on  marrying. 

Freeman,  dissenting. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; William  D.  Lee,  Judge. 

Action  by  Lola  Montt^a  de  Antonio 
against  J.  W.  Miller,  as  executor  and  trustee 
under  the  wUl  of  William  Eanzoibach.  to 
recover  plaintUTs  share  of  property  devised 
to  defoidant  in  trust  for  her  and  another. 
From  a  Judgment  for  plaintiff,  defoidant  ap- 
peals. BevoBed. 

Bernard  8.  Bod^,  for  appeUant  William 
H.  Whiteman,  for  appellee. 

CBBIBN.  a  J.  William  KaniOTiTmrh  died 
testate,  declaring  in  a  clause  of  his  last  will 
and  testament  as  follows:  "All  the  residue 
of  my  estate,  real,  personal,  and  mixed,  I 
give,  devise  and  bequeath  to  Ijola  liontoya 
and  Bdnardo  liontoya,  children  of  Anas- 
taria  Mmitoya,  of  CabeBon,  New  If  ezleo^  the 
same  to  be  held  by  my  executiwa  herein- 
after appointed,  in  tmat  for  the  educatioi 
and  maintenance  said  chUdrra;  and,  as 
and  when  they  become  of  legal  sge,  the 
share  of  each  to  be  turned  over  to  them,  and. 
If  either  of  said  children  staaU  die  before 
becoming  of  age,  the  share  of  such  deceased 
child  shall  fo  to  the  anrvtvor  of  tbem." 
After  the  deaith  of  the  testotor,  and  on  the 
0th  day  of  February,  1881,  Lola,  <»»  of  said 
legatees,  with  the  consult  of  her  mother, 
married  Domingo  de  Antonio.  She  was  then 
16  years  and  nearly  4  montha  old.  J.  W. 
Miller,  the  apf>ellant,  was  me  of  the  testa^ 
mentary  trustees,  and  he  only  qualified,  and 
as  such  was  appointed  by  the  probato  oourt 
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of  BemalUlo  oomxtj.  After  Lola's  taarrlae:e 
she  demanded  ber  stiare  of  the  estate  of  the 
appellant,  and,  upon  his  refusal  to  comply, 
she  applied  to  the  probate  court  for  an  order 
requiring  him  to  do  so.  Tuls  order  she  se- 
cured, from  which  the  appelant.  Miller,  in 
his  fldudary  capacity  or  as  guardian,  ap- 
pealed to  the  district  court,  where  the  Judg- 
ment of  the  probate  court  was  affirmed. 
Prom  the  latter  Judgment  Miller  bnm^t  the 
preaent  appeal  to  this  court 

The  only  question  presented  for  determlnar 
tlon  on  this  appeal  is,  did  the  appellee  upon 
her  marriage  become  of  l^al  ag^  so  as 
to  be  entitled  to  receive,  by  the  terms  of 
the  will,  lier  irartlon  of  the  estate?  It  Is 
not  <daimed  that  other  parts  of  the  win 
throw  any  light  ujran  the  clause  cited,  or 
indicate  any  special  meaning  to  be  girrai  to 
the  phrase  "legal  age,"  as  employed  by  the 
testator.  Do  the  words  as  here  used  mean 
full  or  partial  legal  age?  If  the  former, 
the  common  law  fixes  the  b^tnnlng  of  such 
period  on  the  day  preceding  the  twenty-first 
aunlTersary  of  birth,  and  the  same  has  not 
been  changed  by  any  statute  of  this  terri- 
tory; if  the  latter,  a  person  may  be  of  legal 
age  for  certain  purposes  before  arrlTlng  at 
the  age  of  21  years,  both  at  the  common 
law  and  under  the  statutes.  In  arriving  at 
a  conclusion  the  testator's  meaning  should 
control.  The  property  was  his,  and  he  had 
a  right  to  say  how  and  when  his  legatees 
should  take  it  Our  duty  is  to  carry  into 
effect  the  intention  of  the  testator.  If  he 
meant  by  the  words  employed  that  the  ap- 
pellant should  hold  the  moiety  of  the  prop- 
erty in  trust  for  the  benefit  of  Lola  until 
she  arrired  at  the  age  of  21  years,  her  mar- 
riage before  her  arrival  at  that  age  would 
not  entitle '  her  to  Its  custody  or  control. 
But  if  he  had  so  intended,  would  he  nol: 
have  written  in  his  will,  until  she  "arrives 
at  lawful  age,  or  marries?"  In  suits  grow- 
ing out  of  wills  the  terms  "of  age"  and 
"of  lawful  age"  have  frequently  been  con- 
strued by  the  courts,  and  almost  uniformly, 
as  meaning  21  years.  Mlnori^  ceases  when 
one  becomes  "of  age"  or  'of  lawful  age," 
and  not  before;  and  marriage  cannot  tdiange 
that  status  In  the  absence  of  statutoiy  en- 
actment We  must  presume,  when  no  con- 
trary Intent  is  apparent,  that  the  testator 
used  the  words  in  their  ordinary  meaning. 
Section  10^  Comp.  Laws  1884,  providing 
that  "the  guardianship  over  men  and  women 
shall  cease  with  their  marriage."  has  ref- 
erence to  personal  control,  but  does  not  pur- 
I>ort  to  declare  them  of  legal  age.  Guardian- 
ship of  the  person  Is  absolutely  inconsistent 
with  the  conjugal  rights  of  husband  and 
wife.  But  that  statutory  declaration  does 
not  mean  that  a  married  man  of  20  years 
of  age  may  rote  or  hold  office,  or  that  a 
woman  married  before  reaching  her  majori- 
ty has  the  period  <^  her  legal  minority  di- 
minished. The  common  expressions  "under 
MEtt"  and  'Urwvt  age"  an  not  amUgnou^  and 


always  reter  to  the  period  of  21  years,  on- 
less  in  states  where  women,  by  statutory 
enactment  reach  majority  before  that 
period.  It  is  not  claimed  that  snch  change 
has  ever  been  expressly  made  in  this  terri- 
tory. 

It  Is  bdd  by  the  supreme  court  of  the 
state  of  Ohio,  construing  a  will  containing 
this  provision:  "In  the  third  place,  It  Is 
my  wish  and  desire  that  the  proper^  may 
be  kept  together  until  my  youngest  child 
Shan  become  of  age,  and  to  make  use  of  ft 
to  the  best  advantage  tor  supporting  and 
educating  my  children;  and.  at  the  time  the 
youngest  shall  become  of  age,  the  property 
shall  th^  be  disposed  of  and  divided  equal- 
ly among  my  t^droi,"  (the  testator's  wife 
was  about  60  years  old,  and  of  his  8  children 
the  youngest  was  then  under  7,) — that  the  es* 
tate  left  the  wife  tif  another  [wovlslon  did 
not  determine  till  the  yonngest  child  had  at- 
tained the  age  of  21  yearsL  Howe  t.  PuUo', 
19  Ohio,  61.  And  in  a  case  In  the  state  of 
Virginia,  where  the  testator,  after  directing 
that  his  estate  should  be  equally  divided 
among  his  seven  children,  added:  "It  Is 
my  will  and  desire  that  If  any  of  my  dill- 
dren  die  before  th^  attain  to  legal  age. 
or  without  a  lawful  fa^,  in  either  case  that 
all  such  property  as  they  may  receive  In 
the  division  of  my  property  return  to  my  sur- 
viving cldldren  or  their  lawful  heirs,"— It 
was  held  that  the  limitation  over  took  effect 
upon  the  happening  of  either  conting^cy* 
and  that  upon  the  death  of  one  under  age, 
etc.,  his  share  vested  In  the  survivors. 
Brooke  v.  Croxton,  2  Grat  600.  The  case  of 
McKIm  V.  Handy,  decided  by  the  hl^  court 
of  chancery  of  Maryland  In  1848,  (4  Md.  Gh. 
236.)  is  not  in  confilct  with  the  views  here- 
in expressed.  The  chancellor,  In  delivering 
the  opinion  of  the  court,  says:  "It  Is  Insist- 
ed by  certain  of  the  parties  having  an  In- 
terest in  the  question  that  the  terms  'lawful 
age,'  as  used  in  the  will,  mean  the  full  age 
of  twenty-one  years;  and,  as  the  bequest  was 
contingent  upon  the  l^tee  attaining  that 
age,  it  never  vested,  but  sunk  In  the  resid- 
uum for  the  benefit  ot  those  entitled  there- 
to. That  the  minority  of  females,  as  well  as 
males,  continues  until  twen^-one  at  com- 
mon law.  Is  too  clear  for  dlfvute,  and  I  do 
not  understand  that  there  Is  anything  in 
our  legislation  which  abridges  the  period 
to  every  intent  and  purpose,  though  we  have 
several  acts  of  assembly  whicb  confer  capaci- 
ties upon  females  under  twenty-one.  which 
they  would  be  otherwise  incompete&t  to  ex- 
ert Thus  the  act  of  179S.  etc..  limits  the 
period  to  which  guardians  may  be  appointed 
by  the  orphana*  court  to  a  f  enude  infant  to 
the  age  of  sixteen  years  or  marriage,  yrhea 
the  guardianship  ceases,  and  the  ward  or  hus- 
band, as  the  case  may  b^  is  entitled  to  re- 
ceive from  the  guardian  her  propoly.  The 
act  of  1829  (Chapter  216, 1 6)  dedares  that  the 
guardianship  of  females  shall  continue  to  the 
age  oC  algbten  w  nian1aca»  and  the  eth  and 
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7tti  leetioiXB  of  the  Kime  act  reqiilre  the 
goardlan,  ai>on  h&e  attaining  that  age,  to 
Mivee  her  propertr  to  her,  and  i^ves  to  her 
receipt  or  release,  executed  before  the  or- 
phans' court,  the  same  effect  precisely  as 
If  8ta«  were  cf  the  toll  age  of  twenty-one 
years.  Tbae  can  ba  no  donbt,  ttierefMre, 
tluit  a  female  at  the  age  <xf  eighteen  yean 
la  entltted  to  receive  her  property  of  her 
guardian,  and  may  release  and  acquit  him 
In  respect  thereof;  bnt  stiU,  it  Is  said,  her  le- 
gal minority  does  not  cease  until  she  is  twen- 
t]'>one  years  <^  age,  and  It  Is  very  dear, 
I  tblnJk,  ttiat  tor  many  pnrposes  it  does 
not.  We  are,  however,  construing  a  will, 
and  the  qnestlitt  Is,  what  did  the  testator 
Intend  by  the  tarn  lawful  age?*  Did  he 
not  mean  that  age  at  ^rtddi  his  female 
grandchildren  would  be  entitled  by  law  to 
receive  their  eatata  from  their  gnardlant 
BCy  opinion  Is  he  did  so  mean,  and,  If  he  did, 
oC  eonrse  his  Intentloa  must  innvafl,  althon^ 
for  many  purposes  the  legal  minority  of  the 
legatee  does  not  termlnnte  until  Ab  attains 
the  fun  age  of  twenty-one  years."  Tlw  chanr 
cellt^  continues:  "Tbs  language  cf  the  will 
Is  that  the  trustees  Aall.  ont  of  the  fnnds 
provided  fbr  the  purpose,  pay  to  eadt  of 
the  grandchildren,  bom  and  to  be  bom,  the 
snm  of  one  thousand  dollnrs,  if  they  Uve  to 
attain  lawful  age.  lAwful  age  for  what? 
Why,  lawfhl  age  to  rec^e;  that  age  at 
iR^di  thej-  are.  according  to  our  legislative 
oiactment,  entitled  to  demand  nSnd  receive 
from  their  guardians  all  the  property,  and 
to  give  valid  releases  ttioefor."  It  is  man- 
ifest that  file  oonchulcm  reacSied  is  based  up- 
on  the  peculiar  statutory  enactments  of  that 
state.  Under  them  a  girl  of  18  years  has  a 
il^t  to  demand  her  properly  of  its  legal 
custodian,  and  to  execute  valid  rdeases 
Iberefor.  Under  our  laws  Ae  has  no  such 
right.  Hie  statnttny  declaration  ttiat  "the 
guardianship  over  men  and  women  shall 
cease  with  Ihelr  marrlagtf'  cannot,  by  the 
most  strained  construction,  rec^ve  ai^  such 
Interpretation.  Release  fnmi  tiie  legal  guard- 
ianship of  one's  person  does  not  Imply  the 
du^  of  a  trustee  to  surrender,  or  of  a  mar- 
ried fOmale  minor  to  demand  from  such  trus- 
tee, a  legacy  Inlmsted  to  his  care  and  con- 
trol, for  ddlvery  to  beneficiaries  as  soon 
as  th^  severally  attain  lawful  age.  If  Lola 
has  snch  right,  why  not  her  brother.  Bd- 
uardo,  if  he  many  during  his  minority?  If 
sndi  were  the  testator's  intention,  why  did  he 
not  so  ^^cpress  ft  in  bis  wUl,  by  adding  after 
the  woirds  "of  lawful  age"  "or  marry?" 
Plainly  he  meant  what  he  wrote,  and  he 
wrote  exactly  what  he  Intended.  That  in- 
tentlcm  we  must  respect  No  legal  enact- 
menta  existed  In  this  twrltory  that  could  war- 
rant the  testator  In  assuming,  as  the  Mary- 


land testRtor  was  warranted  hi  assuming, 
that  tlic  let^tee  could  legally  reotfve  or  re- 
ceipt for  the  trust  fnnd  before  arriving  at 
the  full  age  of  21  year*.  Should  she  die 
be/ore  attaining  legal  age,  her  brother  Is, 
by  the  express  terms  of  the  will,  entllled  to 
the  residue  of  the  entire  legacy.  That  qua- 
tlngency  Is  possltAe.  We  cannot  adopt  sucA 
construction  of  tlie  plain,  unequivocal  lan- 
guage of  the  wlU  as  would  defeat,  in.  such 
event,  the  provident  and  geaerous  Intentions 
of  the  testator. 

The  questiott  of  guardianship  does  not  prop- 
erly arise  under  this  wUL  The  estate  is 
granted  to  the  two  dilldren,  share  and 
share  alike,  to  be  held  In  trust  by  the  ex- 
ecutor for  their  suppwt  and  education  dur- 
ing minority;  one-half  thereof  to  be  deliv- 
ered to  her  and  him  "as  and  when"  each 
attains  full  legal  age,  and,  if  either  die  before 
"coming  of  age,"  the  survivor  to  take  his  or 
her  share.  It  Is  as  executor,  and  not  as 
guardian,  that  Miller  received  the  trust  His 
qualification  as  guardian,  and  erroneoualy 
holding  or  dealing  with  the  trust  fund  as 
such,  cannot  change  the  terms  of  the  will 
under  which  he  received  It  The  last  clause 
of  that  instrument  Indicates  the  nature  at 
his  office,  and  reads  as  follows:  "I  hereby 
appoint  Rudolph  Hattabuid,  Ac,  and  John 
Miller,  &C.,  executors  of  this  will,  and  request 
that  the  probate  court  allow  them  to  quali- 
fy without  giving  bond  or  security.  If  either 
one  -  shall  not  qualify,  the  other  may  act 
aIon&"  Habaland  did  not  quality.  The  read- 
ing of  this,  in  connection  with  the  granting 
clause  before  cited,  shows  that  this  ap];>ellant 
by  the  plain  terms  of  the  will,  holds  the  es- 
tate In  trust  as  executor,  and  not  as  guardian. 
We  do  not  express  any  opinion  as  to  what 
our  decision  would  be  were  this  appellant 
a  mere  guardian,  holding,  as  such,  the  prop- 
erty of  his  ward  after  marriage.  We  sim- 
ply determine  the  rights  and  duties  of  appel- 
lant and  appellee  as  fixed  by  the  wUL  The 
rule  adopted  in  the  McKim  Case  Is  not  In  con- 
flict with  these  views.  By  the  laws  ot  Ma- 
ryland a  female  arrives  at  "legal  age,"  for 
certain  purposes,  when  18  years.  One  of 
such  purposes  Is  the  reception  of  a  legacy. 
The  court  in  ttiat  case  accordingly  held  that 
where  a  legacy  was  glv^  to  a  female  child, 
if  she  lived  to  attain  "lawful  age,"  such 
female  was  entitled  to  receive  the  same  as 
soon  as  she  attained  toe  age  of  18  years. 
There  is  no  such  law  In  this  territory.  Hence 
the  Judgment  of  the  court  below,  so  far  as  It 
requires  appellant  to  pay  over  to  appellee 
her  moiety  of  the  tmst  fund,  er  to  disturb 
him  In  the  doe  execation  of  mdi  tmst.  Is 
reversed. 

FAIiL  and  SBBTDBl  JJ^  cone&r.  FBSn 
ICAlf ,  dlflSKitB. 
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WALKBH  T.  NEW  HBXIOO  &  &  P.  R.  CO. 

(SnprMM  Oonrt  of  N«ir  iUaiieo.  Anc.  20, 
1898.) 

OomrrrcTHnrix.  Law  —  Riaht  to  Jdbt  Tbui*  — 
SpBoui.  Vbbdicts. 
Act  M.  M.  T.  1889,  H  1,  2,  aathoris- 
lag  apedal  Teriltnts,  and  declaring  that  when 
the  iipeclal  rerdicta  are  IncoiisiBt«nt  with  the 
Kpnonl  Tcrdlct  the  former  shall  contrcd,  fa  not 
m  cnnllict  with  Conat  Amend.  U.  S.  nrL  7, 
whi<.'h  provides  that  the  right  of  trial  by  iurj 
shall  be  preBnred,  and  no  fact  tried  by  a  Surf 
ahall  be  othMWtoe  re-enmined  in  any  mart  of 
the  United  States  than  acoondinc  to  tlie  roles 
of  the  common  law,  since  iuch  proriaion  applies 
to  nowem  excrdBed  br  the  government  of  the 
United  States,  and  Mt  to  tttose  «f  alataa  and 
territories. 

Error  to  district  conrt,  Socom  county; 

A.  A.  Freeman,  Judge. 

Action  by  Margaret  B.  Walker  against  the 
New  Mexico  &  Soatiiem  Padflc  Railroad 
Company  to  recover  damages  for  Injury  to 
real  property  caused  by  defendant's  rail- 
road embankment  There  waa  a  Judgment 
for  defendant,  and  idalntlff  brings  errw. 
Affirmed. 

NeiU  R  Fldd  and  James  O.  Bitch,  fw 
plalDtlff  in  error.    Henry  U  Waldo  and  W. 

B.  Chliders,  for  defendant  In  error. 

PALL,  J.  Plaintiff  In  error  sued  defend- 
ant for  damages  for  injury  to  real  property 
caused  by  defendant's  railroad  embankroeot 
stopping  or  obstructing  natural  or  artifldal 
channels  through  which  water  was  aecua- 
tomed  to  flow,  thereby  overflowing  and  dam- 
aglng  plaintiff's  land.  Qeneral  T^dlct  was 
for  plaintiff,  but,  upm  answers  to  special 
^estlons  propotmded.  the  court  set  aside 
the  verdict,  and  entered  Judgment  for  de- 
fendant Two  errors  are  assigned:  <1) 
That  the  court  erred  in  wtering  Judgment 
in  favor  of  the  defendant  on  the  verdict  of 
the  Jury;  (2)  that  tlie  court  erred  In  refus- 
ing to  enter  Judgment  in  favor  of  plaintiff 
In  error. 

If  the  act  of  the  tMiitorlal  legislature  of 
1889  is  constltntlonal,  then  we  can  find  no 
error  fn  the  action  of  the  court  In  setting 
aside  the  general  verdict,  and  entering  Judg- 
ment upon  the  special  findings.  But  It  Is 
contended  strongly  that  the  act  referred  to 
Is  unconstitutional.  In  that  It  Is  in  conflict 
with  article  7  of  the  amendments  to  the  con- 
stltuilon  of  the  United  States.'  The  act  of 
1889  is  as  follows:  "Section  1.  In  all  trials 
by  Jury  in  the  district  courts,  the  court  ifhall, 
at  the  request  of  the  parties,  or  either  of 
tliem,  or  their  couns^  In  addition  to  tbm 
general  verdict,  direct  the  Jury  to  find  upon 


'Amendments  to  constitntlon  of  the  United 
States,  article  7,  prorldes  as  follows:  "In  salts 
Mt  oMBmoD  }KWt  where  the  valne  In  eontrovsnr 
akall  azoeed  twsaty  dollars,  the  right  trial 
by  joTT  shall  he  oreaerved,  and  no  fact  tried 
by  a  jury  shall  be  othermse  re-examined  In 
•oy  covrt  M  the  United  States,  than  aeoordiog 
to  tiU  rilaa  ot  ite  sosamoa  law." 


parttctilar  questions  of  fact  to  be  stated  In 
writing  by  the  party  or  parties  requasttng 
the  sam&  Sea  2.  When  the  special  finding 
ot  facts  la  inconslsteat  with  the  graml 
TOdlct,  ttie  farmer  shall  control  the  latter, 
and  the  oomt  abfdl  glv*  Judgment  accMd- 
Ingly."  BIr.  Justice  MUler,  In  his  lectnres 
ca  Constltntlonal  Law,  (page  4BiS^  speaking 
at  article  7  of  the  am«idments>  says:  "This 
artlde  of  the  ameodments  to  the  oonstltn- 
tkm  •  •  •  appllea  to  the  powers  esei^ 
dsed  by  ibe  government  of  tlie  United 
States,  and  not  to  those  of  the  states;"  and, 
as  further  stated  by  the  same  emlnait  writ- 
er, this  has  been  repeatedly  decided.  Liv- 
ingston V.  Moore,  7  Pe«.  46B;  The  Jtutlces 
T.  Murray.  8  WaU.  274;  Edwards  t.  Elliott, 
21  WalL  682;  Vtxr  v.  Ohks  6  How.  484.  Our 
territorial  courts  are  not  ooosUtnUonal 
courts,  'In  which  flie  judicial  powa>  con- 
fened  by  the  constltaUoa  or  the  general 
govemment  can  be  deposited.**  MlUer, 
Const  U.  a  p.  369;  McAllister  t.  U.  S.,  141 
n.  8.  174,  11  Sap.  Ot  Bep.  049;  Insurance 
Oob  Gantw,  1  Pet  611-546;  dlnton  t. 
Bnglebrecht  13  WalL  484.  The  powers  of 
the  territorial  k^slaturee  are  nearly  as  ex- 
tensive as  Oiose  exercised  by  state  legis- 
latures. Hombudae  v.  Toombs,  iS  WaU. 
BM.  And,  indeed,  If  Hds  article  prohlMts 
such  legislation  by  a  territory,  the  prohibi- 
tion applies  equally  to  state  legislation.  We 
are  dearly  of  the  opinion  that  the  act  of 
1889  was  passed  by  the  l^hitetture  In  the 
legal  and  constltatlonal  exorcise  of  Ite  pow- 
ers, and  Is  with  us  the  **law  of  tiie  land.**  It 
mi^t  be  wdl  to  add  that  w»  think  the  act 
should  be  so  construed  as  to  enaUe  fba 
court,  In  Its  discretion,  to  refuse  to  submit 
questions  not  regarded  as  material,  and,  fmv 
ther,  to  reflise  to  set  adde  a  verdict  If  It  Is 
possible  to  reconcile  the  special  findings 
with  the  same.  It  should  also  refuse  to  set 
aside  the  general  vserOIct  unless  the  special 
findings  mpon  all  the  matHlal  facts  in  Issue, 
construed  together,  cannot  be  reconciled  with 
It  The  Judgment  below  la  afibned. 

0*BBIBN,  a  J.,  and  LBB  and  SEEDS. 
JX,  concur. 

OUNNINOHAM  v.  OONKLHf , 

OONEUN  V.  OUNNINOHAM. 

(Supreme  Conrt  of  New  Mexico.   Aug.  7, 1898.) 

ftrrsiTJ  Tn  Wha.t  Tbbm  Rbtubnablb  —  Stbik* 
iNQ  Cass  vboh  Calbndab. 

Gompk  Laws,  |  2189,  making  all  ap- 
peals taken  leu  than  80  days  before  the  next 
tom  of  the  supreme  eourt  returnable  to  the 
next  succeeding  term,  is  not  affected  by  Act 
Feb.  24,  1887,  as  amended  by  Act  Jan.  6,  1889, 
making  it  the  dntr  of  the  dark,  not  less  than 
6  nor  mwe  than  10  d^  befm  the  meeting  of 
t^  court,  to  pttot  a  oaloidar  of  the  eaasea 
pending:  and  a  case  placed  on  such  calendar, 
when  appealed  less  than  the  statutory  30  days 
bafcue  the  tm*  wlU  be  strickai  tharefnua  m 
motkn. 
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Appeals  from  district  court,  Santa  Fe  oonn- 
tr;  ilidwBJd  F.  Seeds,  Judge. 

Contest  between  William  P.  Cannlnghflm 
and  Charles  M.  Conklln  for  an  office.  Motion 
to  strike  cases  from  supreme  coort  calendar 
oC  cuireat  term.   Motlm  sustained. 

T.  B.  Catron  and  Edward  L.  Bartlett,  for 
aroellant.   H.  h.  Warren,  for  aivdteeu 

PER  CURIAM.  In  Hieae  cases,  which  are 
constdldated  for  llie  pnrposes  at  the  present 
oonsldemtlon,  appelant  lias  filed  a  motion 
to  Bdraaoe,  and  appellee  a  motion  to  strike 
tlism  from  the  calendar  of  Ilia  present  term. 
BectUm  2188  of  the  Complied  Laws  makes 
all  appeals  taken  less  than  80  days  before 
tiie  next  term  of  tbe  supreme  court  re- 
turnable to  ilie  next  snooeeding  turn.  Tlie 
appeals  in  these  cases  were  token  less  than 
80  days  before  this  tenn,  and  were  not, 
therefore,  returnable  to  this  term,  and  hence 
hare  been  Improperly  placed  on  the  trial 
calendar,  and  must  tiiereAm  be  stricken 
ttaeretoMD.  This,  ct  oonn^  dlqpoees  €t  the 
appellant's  motion  to  adnaoe  ttmn.  The 
act  approred  Febnuxy  24,  as  ammded 
1^  the  act  of  January  6,  1880,  entitled  "An 
act  with  r^eroice  to  practice  la  the  su- 
preme court,**  did  not  imd«tafce  to  diange 
the  return  day  oi  appeals  taken  to  this  court 
It  made  It  the  dnty  of  Ihe  deik,  not  less 
than  Q  nor  more  than  10  days  before  the 
meeting  of  the  oonr^  to  print  a  calendar 
of  the  causes  pending  In  said  court  We 
hoUt  that  these  cases  were  not  returnable 
to  this  term  of  the  court,  and  were  not, 
therefore,  pending,  within  the  mowTiing  of 
this  act;  and  the  fact  tiiat  the  paptfs  were 
brou^t  to  this  coiut  mwe  than  five  days  bo- 
ftNTe  the  beginning  of  the  term,  and  that 
the  cases  were  placed  by  the  clw-k  <m  the 
calendar,  did  not  constitute  them  "cases 
pending"  wlttiln  the  meaning  u€  the  act 
Th^  had  been  brought  to  this  oourt,  and 
for  some  purposes  may  be  comddered  as 
pencUng,  as,  for  instance,  tor  the  purposes 
of  th«e  craiilietlng  motlniB,  but  they  are  not 
pending  for  trial,  ftv  it  is  impossible  to  treat 
a  case  as  pending  for  final  adjudlcaticn  at 
a  term  of  court  prior  to  the  return  term. 
We  hare  not  orerlofAed  the  importance  to 
be  attached  to  the  early  ^spoiritlon  ot  a  case 
InTolTlng  title  to  public  office,  bat  the  rem- 
edy lies  with  the  leglslatare,  and  not  with 
this  court  The  i^ipeUee's  motion  is  bos- 
talned,  and  the  causes  will  be  stricken  from 
me  trial  docket 


HUNINO  T.  GELAYEZ. 
(BnjMreme  Court  of  New  Hezieo.  Ang.  14, 
1883.) 

TaitPASS  SB  Bonis  AapOBTATU— Ensnros— Jtrs- 

TmaA.TIOK— UlTIGATIOIl  OV  DaMAQBS. 

1.  In  an  action  tor  drirlng  to  town  sheep 
which  had  become  mingled  with  defendant's, 
the  latter  may  abow  that  he  was  justified  In  no 
drlvlnff  the  sheep  to  town,  hi  order  to  s^arato 
them  beforo  ■hearlpg  his  own. 


2.  In  inch  an  aetioB,  defendant  may  riiow 
that  plalntur  was  only  epedsl  owner  of  the 
Fhwp,  and  that  he,  (defendant.)  after  drivioff 
them  off,  returned  them  to  their  general  owner. 
BDd  that  plaintiff, though  kaowioE  tliat  the  iheep 
were  drivm  to  town,  went  there  without  at- 
tempting to  regain  thdr  possession. 

3.  Defendant  may  ^re  eridence  la  miti- 
gation of  damages,  nnder  the  general  issne. 

Seeds,  J.,  dissenting. 

Bcror  to  district  court,  Socono  county;  A 
A  Freeman.  Judge. 

Action  by  NioodMuus  ChATei  against  Luis 
Hunlng.  Judgmrat  for  plaintiff  ud  daftail- 
ant  brings  nror.  Beversed. 

Warren,  Fergnascoi  ft  Bnnm-,  for  xdaintlfl 
In  ertor.  Nem  B.  FteU,  for  defendant  ta 
error* 

FAUi,  J.  Plalntiflf  below,  defendant  h^e^ 
by  his  declaration,  seeks  to  rseorer  for  the 
wrongful  taking  of  8,100  head  ot  sheep  br 
defendant,  and  asks  damages  in  the  sum  of 
$6,000.  Defondant  bdow,  plalnUflT  here^ 
pleads  gen«»l  Isaueh  and  also  i^edal  pleas  of 
justificatkn  and  license,  upon  which  pleas 
plalntifl;  J<rfned  issue.  Verdict  for  pialntfff 
Damages,  $4,ES88J}0,  being  in  fall  for  aU  the 
Bheep  at  $1.25  per  head.  Flalntiif  In 
aadgus  many  errors,  bat  reUes  upon  future 
of  court  to  Inatmct  upm  ttie  qoestloa  of  miti- 
gation of  damages  upon  erldenco  under  the 
general  iHsue,  as  well  as  refusal  to  instmet 
upon  the  special  pleas,  and  as  to  upecial  In- 
terest of  defoidant  in  error,  and  in  mitiga- 
tion of  damages  under  special  pleas. 

Bvidence  was  oltenA  tending  to  riiow 
license,  ss  wdl  as  Justification;  it  bdng  in- 
deed admitted  that  the  sheep  of  plaintiff  and 
defoidant  had  becnne  intermin^ed,  and  that 
defendant  drore  aU  the  dieep  to  Los  Lonait 
to  separate  same,  and  Aear  his  own;  that 
plalntifl  was  a  special  owner,  Charles  W. 
Lewis  being  general  owner;  that  plalntllf 
was  notified  of  the  driving,  went  to  Los  Ln- 
nas,  but  did  not  attempt  to  regain  his  dieep, 
and  refused  to  hare  anything  to  do  with 
them;  but  tiiat  Lewis,  the  general  owner, 
did  demand,  tbrou^  bis  broOier  and  agent, 
J<»e  Lewis,  the  return  of  the  sheep,  and  re- 
ceived  1,274  head  and  some  lambs,  whldi  he 
credited  to  the  q>eclal  owner,  defudant 
here.  The  plea  of  Justification  and  of  licoise, 
as  pleaded  iH>eclally,  were  proper  pleas,  and, 
evidence  having  been  given  to  sustain  these 
pleas,  the  matter  should  have  been  submitted 
to  the  Jury,  under  proi>w  InstmetlMUL  1 
SutiL  Dam.  244  et  seq.;  Dow  t.  Humbert,  91 
n.  &  294;  1  Suth.  255;  2  HO.  Torls^  88,  U, 
86;  1  Add.  Torts,  H  B29,  681,  B86. 

Evidence  In  mitigation  of  damages  could 
not  only  be  glTMi  und«r  the  qwoial  pleaa, 
but  also  under  ttie  general  issue,  and  Is  a 
proper  subject  for  consldostion  for  the  Juxy; 
and.  It  having  been  shown  that  the  sheep  had 
become  Intermlni^ed.  It  was  proper  for  tiis 
Jury  to  say,  upon  the  ertdoicek  irtiether  tiis 
dtfendant  was  Justified  in  driving  the  dieep 
to  Los  Lonas  to  separate  tbam,  and  alsii  u 
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to  whether  the  plaintiff  used  pn^ter  diligence 
In  reducing  the  amonnt  of  damages  as  much 
as  possible.  Certalnl7,  tbls  erldenoe  was 
proper  In  mitigation  of  damages.  It  appears 
to  be  a  harsh  rule  that  wonld  require  tiiat  de- 
fendant, finding  his  property  commlngAed 
with  that  of  another,  and  driving  It  all  off, 
admitting  the  trespass,  should  not  be  al- 
lowed, under  Instructions,  the  benefit  of  evi- 
dence showing  want  of  malice  on  his  part, 
negligence  on  part  of  plaintiff,  necessity  for 
his  action,  and  even  costom;  and  when  such 
evidence  Is  given,  as  was  done  In  this  case, 
the  Jury  shonld  have  been  allowed  to  consid- 
er It  In  mitigation.  This  proposition  appears 
to  us  to  be  unquestionable,  and  needs  no  an* 
thority  except  good  sense  and  common  Jus- 
tice to  sustain  It  In  argument,  counsel  for 
plaintiff  claims  that  defendant  conld  not  so 
mitigate  damages  because  he  had  no  right  to 
seize  his  own  sheep,  they  being  In  the  posses- 
sion of  the  special  owner,  PadiUa.  This  con- 
tention Is  not  borne  out  by  the  evidence,  for 
though,  under  objection  of  plaintiff,  defend- 
ant was  not  allowed  to  prove  his  contract 
with  the  spedal  owner,  he  does  swear  that 
under  that  contract  he  had  a  right  to  drive 
his  sheep,  and  this  Is  uncontradicted.  TTnder 
the  Instructions  given,  and  by  refusal  of 
those  asked,  the  Jury  were  not  allowed  to 
take  Into  consideration  the  fact  that  1,274 
head  of  the  sheep  taken  by  defendant,  In 
which  plaintiff  bad  special  property,  while 
Lewis  was  general  owner,  were  turned  over 
by  defendant  to  Lewis,  and  by  him  credited 
to  plaintiff  on  his  account  There  Is  a  differ- 
ence of  opinion  between  plaintiff  and  Jose 
Lewis,  agent  for  the  general  owner,  as  to 
whether,  at  the  time  of  the  trespass,  the  sheep 
were  all  to  have  been  turned  over  to  Lewis. 
But  In  2  Sedg.  Dam.  626,  note  (a).  It  la 
said:  "The  fact  that  property  taken  a 
trespasser  has  been  appropriated  to  the  own- 
er's nse  by  his  consent,  express  or  Implied, 
goes  in  mitlgatton."  See,  also,  1  Suth.  Dam. 
210. 

It  is  claimed  that  plaintiff  was  not  obliged 
to  go  to  Loe  Lnnas  after  lils  dieep,  but  that 
It  was  Hie  dn^  of  defendant  to  return  them 
to  the  place  from  whence  taken.  Tliis  may 
be  true.  It  may  be  tliat  defendant  should  be 
compelled  to  pay  tm  tba  additional  damage 
done  by  bis  follure  to  so  return  Uie  Ae^; 
bat  the  sheep  having  commln^ed,  it  being 
necessary  to  separate  them,  does  not  the  f&ct 
tbat  ttie  plaintiff  ftUed  to  take  any  steps 
v^taoerer  to  r^ln  the  proper^  himself, 
bat  calmly  waited  tmtfl  the  general  owner 
made  a  demand  up<Hi  defendant,  and  took 
Hw  she^.  show  an  Implied  assent,  at  least, 
to  the  taking  by  Lewis?  In  Montgomery  v. 
VnSaoat  48  Yt  616^  It  was  held  that  where 
dcAndants  had  driven  off  plalnttlTs  eatOe, 
and,  while  In  Oielr  ponesBUm,  lame  were 


seized  by  attachment  defendants  were  only 
re^HinsIble  for  damages  up  to  the  time  of 
snoh  seizure,  although  the  attaching  officer 
may  not  have  afterwards  proceeded  legally 
vrtth  the  property.  In  trespass  de  bonis 
asportatis,  the  defendant  may  prove  In  miti- 
gation of  damages  that  the  goods  did  not 
belong  to  the  plaintiff,  and  that  they  have 
gone  to  the  use  of  the  owner,  although.  In 
taking  them,  the  defendant  acted  without  au- 
thority. Squire  v.  HoUenbe<^  9  Plcfi.  551. 
Also,  City  of  Lowdl  v.  Parker,  10  Mete 
(Mass.)  309;  Kaley  t.  Shed,  Id.  SIT.  This 
doctrine  1b  recognized  and  affirmed  In  Criner 
T.  Pike,  2  Head,  401.  The  true  rule  would 
appear  to  be  that  where  a  stranger  to  the 
title  seeks.  In  mitigation  of  damages,  to  show 
that  the  owner  has  the  property,  be  must 
also  show  that  he  acted  in  good  faith,  or  at 
least  that  he  was  not  In  collusion  with  the 
owner  to  forcibly  deprive  the  person  In  pos- 
session of  the  property.  Certainly,  It  shonld 
be  for  the  Jury  to  dedde  whether  he  lias 
shown  this;  and.  If  so,  then  his  defcEise 
should  be  considered  In  mittgattcm,  particu- 
larly when  it  Is  diown,  as  In  this  case,  tliat 
the  trespasser  was  seeking  to  recover  his 
own  property  upon  a  common  grazing 
ground,  and  tiiat  the  trespass  was  necessari- 
ly committed  In  so  recovering  his  own.  Of 
course,  the  aggravation  or  Increase  of  dam- 
ages by  the  taking  of  the  Aeep  to  Loe  Lnnas, 
Instead  of  Pajarito  or  Isleta,  was  for  the 
Jury  to  consider;  but  we  cannot  agree  with 
the  defendant  in  error  that  the  Instructions 
given  on  his  b^alf,  (Nos.  3  and  6,)  and  of 
the  court's  motion,  (Noa  2.  8,  and  4,)  embod- 
ied the  law,  as  applicable  to  this  cause.  The 
court  erred  in  giving  the  Instructions  named 
above,  and  further  erred  In  refusing  to  give 
the  instructions  asked  by  the  defendant  It 
is  admitted  by  counsel  that  the  record  hare 
showing  Instruction  No.  6  given  of  court's 
motl<m,  identical  wltii  Na  2  asked  1^  de- 
fendant bdk>w,  is  errweom.  and  that  said 
instruction  was  not  given,  bnt  refused.  I>e> 
fendant  in  error  contends  that  the  inatrnc- 
ti<Hu  tXven  by  de  court  w«e  not  excepted 
to  as  a  whole.  The  record  diows  titat  each 
was  excepted  to.  Defendant  In  emnr  fnr^ 
ther  contends  that  seriatim  ezceptl<mB  ehoald 
have  been  tidren  to  the  refusal  to  tfivB  In- 
stractlons  adud  Xny  the  defmdant  The  law 
of  this  territory  reqtdrea  that  Oie  court 
should  Instmct  the  Jnry  aa  to  all  Ihe  law  of 
the  case;  bnt  it  Is  not  neceesary  for  ns  to  go 
further,  as  the  Instroetlomi  asked  and  reftised 
embodied  the  law,  aa  we  find  It  applicable 
to  the  case  tMft»re  us,  aa  fhr  aa  tibey  went 
nte  judgment  must  be  revised,  and  canas 
remanded. 

0*BRIX)N,  O.  3n  and  LBB,  1^  eonenr. 
8BBID8»  J.,  diaaenta. 
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TEBRTTOBT  T.  BDIX. 

(Supreme  Court  of  New  Meilaa.  Ang:  17* 
1893.) 

Gbivinal  ItAW— UiscoTOUor  or  Jubt. 
In  &  criminal  case  It  appeared  that, 
after  the  jury  had  arrived  at  a  Terdlct  of  gnlltr. 
one  of  the  jurors  went  into  anothw  room,  and 
had  an  officer  write  oat  the  Terdict,  directed,  in 
MUbstance,  by  the  iurw,  who  returned  with  it 
to  theflury  room.  Beld,  that  the  verdict  should 
not  be  disturbed,  the  harmieBsness  of  the  trans- 
action to  defendant's  rlshtfl  being  apparent. 
Seeds  and  Fall,  JJ..  dlsaentiDS.  30  Pac  Rep. 
851.  affirmed.  Mattox  t.  V.  &.  18  Sopu  CL 
Bep.  SO,  140  U.  S.  140^  dlitlnrolshsd. 

On  rehearing. 

O'BRIEN,  0.  J.  At  the  last  term  the  de- 
fendant moved  for  and  obtained  a  rehearing 
In  this  cause.  He  then  Insisted,  as  he  now 
Insists,  that  the  rule  adopted  by  us  In  decid- 
ing it,  as  to  the  ^ect  of  the  mlBconduot  of 
the  trial  Jiur,  (see  opinion  30  Pac  Rflp.  8G1,) 
is  at  variance  with  the  doctrine  enundated 
In  the  federal  supreme  court  In  the  case  of 
Mattox  T.  U.  8..  13  Sup.  Ot  Bep.  50,  146  U.  S. 
140.  It  Is,  pfftuLpB,  at  least  In  a  partial 
sense,  to  be  regretted  that  this  Judgm«it 
must  be  affirmed.  The  evidence,  we  are  free 
to  admit,  is  not  overwhelmingly  oonvindng. 
Bat  It  Is  legally  mfflclent  to  warrant  the  ver- 
diot  In  mich  case  we  are  not  at  llber^  to 
tnt«tere  with  the  finding  of  the  Jury.  From 
the  very  nature  of  the  crime,  it  would  be  un- 
reasonable to  expect  superabundant  evidence 
of  guilt  Men  of  loose  morals.  Intent  alike 
upon  the  gratification  of  their  inordinate 
desires  and  the  ruin  of  female  purl^.  almost 
Invariably  seek  sednalon  as  most  opportune 
for  the  gratification  of  their  reckless  pas- 
sions. The  victim  of  this  defendant's  lust 
was  almost  a  child,  a  stranger  In  a  strange 
dty,  without  E  friend,  ezoept  a  father,  to 
vindicate  her  honor.  The  jury  heard  the  nar- 
rative of  the  transaction,  as  detailed  by  her, 
as  well  as  by  the  defradant  Her  v^vion 
was  believed.  His,  at  least  so  far  as  it  was 
Inconstant  with  hers,  was  discredited.  We 
have  as  little  reason  as  we  have  right  to  crit- 
icise the  renlt  The  testimony  of  the  de- 
fendant, whether  believed  by  the  Jury  or  not, 
as  disclosed  by  the  reoord,  exhibits  him  as  a 
man  of  low  instincts  and  depraved  morals. 
It  shows  that  he  had  planned  the  girl's  de- 
filement,  and  used  the  most  Insidious  means 
for  Its  accomplishment  If  not  why  did  be 
Invite  the  girl,  almost  a  stranger  to  him, 
into  his  buggy?  why  did  he  keep  her  out 
all  the  afternoon?  why  did  he  dose  her  with 
wine?  why  did  he  not  return  before  dark? 
why  did  he  tako  her  to  his  private  room? 
why  did  he  lock  the  door,  and  detain  her 
tiiere?— if  lie  did  not  intend,  when  he  first 
saw  her  on  the  sidewalk,  to  make  her  tiie 
victim  of  his  lost?  He  was  a  man  of  mature 
jears.  She  was  a  comparative  child.  In  a 
case  of  this  character,  nothing  short  of  error 
prejtidlcial  to  the  defendant's  rights  would 


jnatt^  US  in  Mtdng  arid*  tbe  wttct  of  bis 
goUt  and  awarding  him  a  new  trial  At  Uie 
time  this  caw  was  first  heard  the  <^iinlon  of 
the  supreme  court  in  the  Bfattox  Case  bad 
not  been  puMlshed,  and  flia  opinkm  of  till* 
court  was  prq^ued  in  accordance  with  what 
we  bellered  to  be  |the  prevailing  doctrine  lik 
Uils  country.  Hm  defendant  In  the  Mattox 
Case,  charged  with  the  murder  of  one  Jahi> 
Mullen  in  a  part  of  the  Indian  Territory 
embraced  within  the  judicial  district  of  the 
state  of  Kansas,  was  tried  and  convicted  in 
the  district  court  of  the  United  States  at 
Wichita.  Sentmee  of  death  was  prononnoad 
upon  the  accused,  and  he  took  the  case  to 
the  supreme  court  of  the  United  States  upon 
a  writ  of  error,  where  the  judgm«it  was  re- 
ven>ed  upon  various  alleged  grounds  of  error. 
In  that  case  the  defendant.  In  support  of  his 
n>otion  for  a  new  trial,  offered  In  the  court 
below  the  affidavits  of  two  of  the  trial  jurm 
to  the  effect  that  the  bailiff  who  had  charge 
of  the  Juiy.  after  the  cause  had  been  heard 
and  submitted,  and  while  thty  were  d^bcr* 
atlng  upon  th^  verdict,  la  tha  pceecnee 
and  hearing  of  the  jurors,  «r  a  part  of 
them,  speaking  of  the  case,  qald:  "JuTter  yoa 
fellovra  get  through  with  thin  case.  It  will 
be  tried  again  down  there.  Tbompsoa  has 
poison  in  a  bottle  that  them  f^ows  tried  to 
give  him."  And  at  another  time.  In  the 
presence  and  hearing  of  the  Jury,  or  a  part 
of  them,  referring  to  the  defendant  Clyde 
Mattox.  he  said.  "This  is  the  tbhrd  feUow  he 
has  hilled."  The  affidavit  of  another  juror 
to  the  same  effect  In  respect  ot  the  re- 
mark of  the  bailiff  as  to  Thompson,  was 
also  offered,  and  in  addition  the  affidavits  of 
dght  of  the  jurors.  Including  the  three  jnat 
mentioned,  "that  after  said  cause  bad  been 
submitted  to  the  Jury,  and  while  the  Joiy 
was  delib^atlng  of  their  verdict  and  before 
they  had  agreed  upon  a  verdict  In  the  caae, 
a  certain  newapaper.  printed  and  published 
In  the  dty  of  Wichita,  Kansas,  known  as 
tlte  Wichita  Dally  Bagle,  of  the  date  of 
ThurtMLiy  momli«,  October  S,  1891,  was  In- 
troduced into  the  jury  room;  that  said  paptf 
contained  a  comment  upon  the  case  under 
consideration  by  said  Jury,  and  that  said 
comment  upon  said  case  so  undw  conaddo*- 
atlon  by  said  Jury  was  read  to  the  Jury,  lo 
their  presence  and  hearing;  that  the  com- 
ment so  read  to  said  Jury  Is  found  upon  the 
fifth  page  of  said  paper,  and  In  the  third 
column  of  said  page,  and  Is  as  follows:  "Ihe 
fiiattox  Case.  The  Jury  Retired  at  Noon, 
Testerday,  and  Is  StUl  Out  The  destiny  of 
Clyde  Mattox  Is  now  in  the  hands  of  the 
twdve  citlxens  of  Kansas  comprldng  the 
Jury  in  this  case.  If  be  la  not  foimd  guilty  itf 
murder,  he  is  a  lucky  man,  for  the  avldenos 
against  him  was  very  strong,  or  at  least 
appeared  to  be  to  an  outsider.  The  case  was 
given  to  the  Jury  ait  noon  yesterday,  and  tt 
was  expected  that  their  d^beratlons  would 
not  last  an  hour  before  they  would  return 
a  verdict' "eta        bill  of  exertions  statM 
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ttutt  theie  aflUarlta  and  a  copy  ot  the  new*- 
papor  were  ofEered  In  the  tilal  court  by  Uie 
detoidant  In  support  ot  his  moHon  for  a  new 
trial,  and  1^  tbe  court  exclnded.  Chief  Jxoh 
tlce  Puller,  In  dellrering  the  oplnltm  of  the 
■niveme  court,  says:  "PzlTate  communtcfc- 
HoDB,  possibly  prejudicial,  between  junuv 
and  ttilrd  persons,  or  wltn^Hes,  or  the  <^cer 
In  diarge,  are  alwolutely  f orbblden,  and  In- 
Talldato  the  Terdlct,  at  least  unless  thdlr 
harmleasness  Is  made  to  appear."  The  chUrf 
Justice  continues:  "Tbe  Juiy  In  the  case  be- 
fore us  retired  to  ocNuddw  of  thielr  vordlct 
on  the  7th  of  Octobar,  and  had  not  agreed 
on  the  moniins  at  the  SOi,  when  llie  newih 
paper  article  was  read  to  them.  'It  Is  not 
open  to  reasonable  doubt  that  tbe  tendency 
of  that  arU<de  was  Injorioos  to  the  defend- 
ant Statements  ttiat  the  defendant  had 
been  tried  for  his  life  once  before,  that  the 
evidence  against  Um  was  dalmed  to  be  rery 
strong  by  those  who  had  heard  all  the  tes- 
timony, that  the  argument  for  the  iHroaeca- 
Uon  was  eadti  that  the  defendant's  friends 
gave  up  all  hope  of  ai^  result  but  codtIo- 
tlon.  and  that  It  was  expected  that  the  de- 
llbwations  of  Qie  jury  would  not  last  an  hour 
before  they  would  return  a  Terdlct,  could 
hare  no  othw  tenden<7.  Nor  can  It  be 
legitimately  coutmded  that  the  mtacooduot 
of  the  balUff  could  have  been  otherwise 
than  prejudicial  Information  that  tills  was 
tbe  third  person  Clyde  Mattox  had  killed, 
coming  firom  the  officer  in  charge,  precludes 
any  other  condoalon.  We  should  there- 
fore be  compiled  to  reverse  the  Judgment 
because  tbe  afadavits  were  not  received  and 
considered  by  the  court;  but  another  ground 
exists,  upon  which  we  must  not  only  do 
this,  but  direct  a  new  trli^  to  be  granted." 
It  will  be  apparent,  upon  ctHnparing  the  affi- 
davits set  out  In  the  opinion  in  tliia  case 
with  the  affidavltB  In  the  Mattox  Case,  that 
there  are  few,  If  any,  points  of  aimUarity. 
The  bill  of  exceptions  tn  the  case  at  bar 
contains  another  affidavit,  made  by  Officer 
Hnbbell,  and  which  was  considered  by  the 
court  upon  hearing  the  motion  for  a  new 
trial,  which  unmistakably  shows  that  we  are 
not  In  conflict  with  the  doctrine  found  In  the 
case  dted.  In  deciding  this  case  as  we  did. 
That  affidavit  Is  as  follows:  "Thomas  S. 
Hubb^  being  first  duly  sworn,  on  his  oath 
deposes  and  says  that  he  Is  a  deputy  sheriff 
of  Bernalillo  cotmty,  in  the  territory  of  New 
Mexico;  that  on  the  night  of  the  26th  of 
March,  1891,  he  slept  In  the  courthouse  In 
Bernalillo  county,  with  ^^cente  ArmUo,  court 
bailiff,  who  had  charge  of  the  petit  Jury 
during  its  consideration  of  the  case  of  the 
Territory  of  New  Mexico  v^sns  V.  P.  Edle, 
charged  with  rape;  that  said  Jury  was  kept 
togethw  that  night.  In  a  room  leading  off 
trcm  said  court  room;  that  about  the  hour 
of  six  and  a  half  o'clock  on  the  morning  of 
the  26th  of  March,  IfiQl,  one  of  said  Jnron^ 
named  Jose  Daxlo  Ars^^  came  out  of  the 
Jury  >wua  Into  tbe  court  room,  and  asked 


affiant  If  he  could  and  would  vrlte  out  the 
form  of  a  verdict  for  the  uia  of  the  parti 
that  affiant  tben  took  xip  a  piece  of  paper, 
and  with  a  lead  pencil  proceeded  to  write 
oat  the  form  of  a  verdlBt,  and  be  fbaa  asked 
fhe  said  juror  ^ndiether  the  form  should  be 
that  of  guilty  or  not  guUty;  ttiat  the  said 
Juror  r^led  that  tbe  form  should  be  guilty, 
and  assessing  his  punishment  at  fi  years  In 
the  penitentiary;  that  affiant  then  comi^eted 
a  form  of  rordlct  in  accordance  with  nxdi 
dlFections,  and  handed  the  same  to  said 
Juror,  who  then  Immediate  returned  Into 
the  jury  room.  Affiant  si^  that  no  caaret- 
sation  occurred  between  htm  and  the  said 
Juror,  or  with  any  other  person  In  his  isres- 
enee,  about  said  case,  otiier  than  Is  her^ 
stated,  and  further  he  aalth  not.**  TtOa  affi- 
davit, and  the  one  act  oat  In  tbe  ojdntoi^ 
negative  the  possibility  ot  j^udlee  to  de- 
fendant's rl^its»  and  render  apparent  tlie 
haimlesaness  of  the  transaction.  The  facts 
revealed  the  affidavits  In  the  Mattox  Case 
were  radically  dlfleroit,  and  mdwed  not 
woly  possible,  but  hU^ily  probaUe^  the  In- 
Jmlons  effect  ot  the  misconduct  charged  and 
admitted.  It  would  subsare  no  useful  poi^ 
pose  to  make  extended  remarks  upon  the 
great  disalmllarlity  between  the  facta  In  tike 
two  cases.  We  are  fr^  to  admit  that,  If  tha 
affidavits  In  the  preeeait  case  dlsdosed  even 
a  fractional  part  of  the  outrage<Ais  miscon- 
duct apparent  in  the  Mattox  Case,  we  would 
have  no  hesitancy  In  revorshig  the  Judgment 
and  awarding  a  new  trial. 

Defendant  contends  that  the  rule  followed 
In  the  dedsdwi  of  the  presoit  case,  to  wit, 
*1t  is  now  almost  nniveraoUy  established 
tb&t,  unless  it  aM»ears  thiit  such  interferenoe 
takes  idace  for  some  OMTopt  or  sinister  pui> 
pose,  or  tliat  such  conduct  has  been  prompted 
by  the  parties,  and  has  resulted  Injuriously 
to  one  of  such  parties,  the  verdict  will  not 
be  dlstaihed,  ^thw  In  <dvil  or  criminal 
cases,"  Is  In  IrreoondlaMe  eooffict  with  tihe 
dootxlne  announced  In  the  Mattox  Oase  by 
the  federal  suprHne  court  The  language 
chosen  by  w  to  opress.  the  rule  may  not 
be  faultless.  It  was  used  In  tbe  light  of  the 
record  dlscloatng  the  misoonduct  of  one  of 
the  trial  Jurors.  That  record,  containing  tha 
two  affidavits  of  the  deputy  sheriff,  instead 
of  showing  prejndidal  error,  renders  appar- 
ent the  harmlessnesa  of  the  Inxiri^er  trans- 
action. It  Is  to  be  presumed  that  the  affi- 
davits fully  reveal  all  the  facts  and  drcum- 
stanoes  of  the  alleged  misoonduct  If  so,  it 
Is  manifest  that  the  error  committed  wa» 
not  Injurious  to  the  rights  ef  the  d^endant 
In  the  case  before  the  United  States  supreme 
court  the  affidavits  for  a  new  trial  showed 
that  tiie  bailiff  etated  to  the  jury  that  Mulleih 
was  the  third  person  killed  Mattox. 
They  further  showed  that  a  local  newspa- 
pee,  oontaliUng  a  Utter  article  upon  the  baA 
character  of  the  def^idant  and  the  view* 
of  the  community  as  to  the  proof  ot  hte 
gnttt,  had  been  introdneed  Into  Uia  jniy 
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roonit  ana  read  to  the  jnrors,  while  oam- 
Inliiff  the  teaUmoiiy,  and  dellberatliiff  npon 
ttnete  Twdlct;  and  the  language  used  In  tiw 
optailon  was  predicated  upon  these  facts. 
Prejudicial  errw  la  as  apparent  In  the  fed- 
ffiral  case  as  Is  Its  absence  In  the  case  befrae 
MB.  But,  if  modifying  the  general  role  be- 
fore dted.  and  adopting  for  the  purpose  of 
ttds  dedslon  the  doctrine  of  the  supreme 
court  of  the  United  States  in  the  HathxE 
Case,  tiuit  *t>rlTaito  communlcatloiis,  possibly 
prejudicial,  between  jurors  and  third  persons, 
or  witnesses,  or  the  officer  In  charge,  are 
abaolntely  f otWdden,  and  InTaUdate  the  Ter> 
diet,  at  least  untQ  their  harmlessness  Is  made 
to  appear,"  we  must  atUl  hxAA  ttiat  Hie  con- 
clusion reached  may  safely  rest  upon  the 
principle  embodied  In  the  latter  rule,  as  the 
record  makes  apparent  the  harmleasneas  of 
the  alleged  mlsixmduet  The  precise  point 
presented  ft»r  detmnlnatlon  In  the  Hattox 
Oase  was  the  alleged  error  of  the  trial  court 
In  refusing  to  rec^re  the  jurors'  affldaTlts 
Showing  the  mlsoondiuit  complained  of,  and 
not  mor  In  refusing  to  set  a^e  the  Terdlct 
on  account  of  eadi  misconduct  In  the  pres- 
ent case  the  affidavits  of  the  deputy  sheriff 
were  recelTed  and  conslda:«d,  and  were 
found  1^  Ha  trial  judge  lusuffldent  to  war- 
nut  the  raoatlng  of  the  verdict.  In  so  do- 
ing, can  we  say  fliat  the  rule  annomiced  In 
the  Mattor  Oase  was  Tijlated?  Can  we  aay 
that  tbe  judge  below  abused  the  dlscreQon 
with  which  die  law  Invests  him,  In  condnd- 
ing,  upon  a  full  and  fiUr  consideration  of  the 
affidavits  presented,  ttiat  the  harmlessness 
of  the  transaction  was  apparait?  If  we  do, 
we  estaWsh  s,  rule  fraught  with  danger  to 
the  best  Interests  of  the  commnidty,  and  add 
a  new  element  of  uncertainty  to  the  deter- 
mlimtion  ot  criminal  prosecntionB.  We  do 
not  overUxA  defendant's  rights.  Great  as  Is 
the  crime  of  which  he  has  been  convleted, 
it  would  be  a  still  greater  crime  to  allow 
sntdi  conviction  to  stand,  if  procured  In  vio- 
lation of  his  conatltntloiial  rights.  The  for- 
ciUe  Ihngoage  used  by  Ohief  Justice  Fuller 
waM,  no  doubt.  Inspired  the  nature  of  the 
record  before  him;  but  adopt  It  as  a  rule  In 
this  tHTitory,  In  tiie  sense  d^med  for  It  by 
the  ai^»e31ant,  and  New  Mexico  would  soon 
become  the  nursery  of  crime,  and  the  para- 
dise of  criminals.  In  other  countries,  where 
Bnf^lsh  is  the  language  of  all  the  people; 
where  court  officers  and  jurors  understand 
the  language  of  the  judge;  where  the  bailiff 
In  charge  fully  realizes  tiie  nature  of  his 
oath,  and  the  obligations  thereof;  where  all 
or  a  greater  part  of  the  jurors  are  able  to 
formulate  and  write  down  thdr  verdict  with- 
out assistance  from  otiiers;  where  the  fticll- 
ities  and  conveniences  surrounding  the  Jurors 
are  ami^e  and  suitable;  wb««.  outMde  In- 
terference and  favoritism  are  regarded  as 
evidence  of  corruption,— the  adoption  of  the 
rule,  in  the  limited  sense  claimed  by  the  ap- 
pelant, though  not  generally  favored  In 
states  not  bound,  as  we  are,  to  follow  fed- 


eral dccUons,  might  not  be  attended,  with 
great  danger.  Still,  it  would  have  A  tend- 
ency to  render  the  administration  ot  crim- 
inal jnstioe  almost  impossllfle  In  New  Mex- 
ico. A  harmless  iirtiisper  or  a  meanln^css 
nod  nil^t  be  anffldent;  in  certain  cases,  to 
dieat  the  gaUows  of  a  dsft^rvlng  ^ctlm. 
Hence  we  are  constrained  to  hold,  in  the  pres- 
ent  oase,  that  the  trial  judge  was  folly  Josti- 
fled  in  refuBing  to  set  aside  the  verffict  and 
grant  a  new  trial.  We  are  satlsfled  ttiat  the 
correct  reading  of  the  two  affidavits  made  by 
Deputy  Sheriff  Hubbdl  makes  apparent  the 
harmlessneas  of  ttie  communication  between 
himself  and  the  derelict  juror.  As  the  fOre- 
gdng  is  the  dilef  error,  deserving  attention, 
npon  whldi  the  defendant  reUes  for  a  re- 
versal, we  are  unable  to  change  our  oiflnton, 
and  the  Judgment  must  stand  affirmed, 

FBEBMAN,  J.,  OOncUTS. 

SEEDS,'  J.,  (dissenting.)  Not  being  able 
to  arrive  at  the  same  conclusion  aa  the  ma^ 
jority  of  the  conrt  In  reference  to  tiw  dis- 
position of  this  case,  I  have  thought  -proper 
to  briefly  give  my  reasons  fbr  dissenting. 
The  case  Is  befbre  us  upon  a  rdiearbig.  I 
am  perfectly  satlsfled  with  the  result  npon 
the  merits,  but  as  to  the  enw  complained 
of,  In  regard  to  the  reprehraslble  conduct 
of  (me  of  the  jurors,  I  feel  that  we  have^ 
in  our  prevtona  dedslon,  laid  down  a  rule 
which,  while  then  in  consonance  with  the 
great  weight  of  authority.  Is  now,  rea- 
son at  a  late  dedslon  of  the  snprnne  court 
of  tiie  United  States,  not  law  for  this  court 
We  are  bound  by  the  rulings  of  the  supreme 
court  ot  the  United  States.  In  the  case  of 
Mattox  V.  U.  S..  146  U.  S.  140,  ISO,  13  Sap. 
Ct  Rep.  50,  In  discussing  the  effect  of  com- 
munl cation*  made  to  a  juror  or  Jurors  by 
an  officer  of  the  eonrt,  Chief  Justice  Fuller 
says:  **Prtvato  ctHumtmlcatlcHis.  possibly 
prejudldal,  between  Jurors  and  third  par- 
sons, or  witnesses,  or  the  <^cer  In  diaigSk 
are  absolutely  fqrbldden,  and  Invalidate  the 
verdict  at  least  unless  their  harmlessness 
is  made  to  appear."  In  the  previous  ded- 
slcai  of  this  case,  (Territory  v.  Eldle,  80  Paa 
Rep.  851,)  Chief  Justice  O'Brien  aays:  "It  Is 
now  almost  universally  established  tiiat,  un- 
less It  appears  that  sudi  interference  takes 
phice  for  some  corrupt  or  sinister  purpose, 
or  that  such  conduct  has  been  prompted  by 
the  parties,  and  has  resulted  Injuriously  to 
one  of  such  parties,  the  vwdlct  will  not  be 
disturbed,  eltho-  in  dvll  or  criminal  cases." 
It  is  quite  apparmt  that  these  two  roles  are 
opposed  to  each  other.  Hie  one  throws  the 
burden  upon  the  territory  to  prove  the  acts 
done  not  prejudldal,  they  being  assumed 
to  be  sudi.  The  o^er  casta  the  burden 
upon  the  accused  to  prove  the  acts  injurious 
or  prejudldal  to  him.  The  one  enunciated 
by  the  United  States  supreme  court  must 
govern,  provided  it  is  a  rule  adopted  by 
that  court  upmi  a  point  dlrecdy  before  them. 
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It  la  insgevteA  that  th«  nil«  Is  obiter  dlctam, 
bat  I  cannot  bo  coosldOT  It  In  the  case 
where  this  rule  Is  laid  dcnra,  It  Is  true  that 
the  record  shows  that  the  lower  court  re- 
fused to  consider  the  affidavits  of  certain 
jurom  which  proved  the  acts  complained  of; 
and  the  point  was  urged  that  an  appellate 
court  will  not  review  the  action  of  a  trial 
court  In  overruling  a  motion  for  a  new  trial, 
ttiat  being  In  the  sound  discretion  of  the 
trial  court.  "Hils  was  not  denied,  bat  the 
court  held  that,  as  the  trial  court  refused 
to  consider  the  affidavits,  It  had  not  zer- 
oised Its  dlscretlfMi  at  all,  and  hence  It  pro- 
ceeded to  consider  whether  that  court  oufi^t 
to  have  considered  the  affidavits,  and  how, 
and.  In  arriving  at  Its  conclosion  that  there 
was  error  in  refusing  to  consider  the  affi- 
davits, the  court  shows  why,  legally,  they 
ought  to  have  been  considered,  and  In  what 
manner.  If  the  court  had  stopped  short  of 
enunciating  the  role  which  they  did,  if  It  Is 
law,  they  would  have  sent  the  accused  back 
to  be  tried  In  accordance  with  a  rule  which 
they  recognized  not  to  be  law.  The  ques- 
tion before  the  supreme  court  was  not,  alone, 
ought  the  affidavits  to  have  been  received, 
but  for  what  purpose?  And  the  decision  Is 
that  affidavits  may  be  recrfved  to  show  that 
acts  have  transpired  with  or  In  the  pres- 
ence of  jurors  possibly  prejudicial  to  the 
accused,  and,  If  bo,  then  a  sound  discretion 
would  at  once  award  him  a  new  trial,  unless 
the  prosecution  made  th^r  harmlessness  to 
appear.  Without  the  rule  laid  down  the 
decision  would  have  been  valueless  to  the 
law,  and  possibly  only  a  temporary  benefit 
to  the  accused.  It  Is,  however,  urged  that 
the  affidavits  In  this  case  show  that  the  act 
was  harmless.  There  are  two  objections  to 
this  contention:  First  I  think  that  they 
show  very  plainly  the  possibility  ot  prejudice, 
and  not  one  thing  to  explain  away  that  possi- 
ble prejudice.  It  was  well  insisted,  upon 
argument  that  there  was  a  possibility— yes, 
a  probability— that  the  juror  who  came  and 
obtained  the  verdict  In  the  handwriting  of 
an  Influential  officer  might  with  great  ef- 
fectiveness, overcome  ^e  scruples  of  a  dis- 
senting Juror  by  showing  him  that  his  espe- 
cial friend  or  master  thought  the  accused 
guilty.  Where  Is  there  anything  In  the  affi- 
davits to  show  that  this  possibility  did  not 
occur?  If  there  is  nothing  to  show  this 
harmlessness  in  the  record,  it  must  be  pre- 
sumed that  the  accused  was  Injured.  But 
In  the  second  place,  I  do  not  bdleve  that 
the'loww  court  ever  used  its  sound  discre- 
tion uiKm  the  matter,  and  hence,  und«-  the 
acknowledged  point  c€  the  decision  of  Mat- 
tox  V.  U.  S.,  supra,  he  Is  entitled  to  a  new 
triaL  I  understand  that  a  "sound  dlscre- 
tUtt"  means  a  discretion  •xerdaed  upon  all 
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the  facts  is  the  case  In  accordance  with  the 
law.  It  must  thm.  be  presmned  that  the 
lower  court  passed  upon  the  affidavits  before 
It  under  the  view  of  the  law  as  then  held 
by  this  court— that  if  there  was  any  injui^ 
In  the  act  complained  of  by  the  accused,  it 
was  his  duty  to  establish  '*tiiat  eacb  Interfere 
ence  takes  place  for  some  corrupt  or  sinister 
purpose,  or  that  such  conduct  has  been  prompt- 
ed by  the  parties,  and  has  resulted  Injurious- 
ly to  one  of  such  parties.**  It  may  be  conced- 
ed that  the  accused  failed  to  meet  the  re- 
quirements of  this  rule.  But  ttiat  was  not  the 
law,  and  if  the  law,  as  now  enunciated,  had 
been  the  rule  by  which  the  court  had  exercts- 
ed  Its  discretion,  it  Is  possible  that  a  new  trial 
might  have  been  granted  the  accused.  It  Is 
no  answer  to  this  position  to  say  that  the 
territory  introduced  another  affidavit  which 
tends  to  show  the  harmlessness  of  the  act 
complained  of,  for  it  could  not  have  been 
for  that  spedfle  purpose,  as  there  was  no 
law  then  whfdi  required  such  a  procedure. 
It  may  be  urged  that  we  can  readily  see 
by  the  affidavits  that  the  act  was  harmless, 
and  hence  it  Is  a  "vain  thing"  to  reverse 
the  case,  and  send  It  back  for  a  new  trial. 
I '  have  ^own  already  that  I  do  not  draw 
that  conclusion  from  the  affidavits,  and  It  is 
possible  that  the  trial  court  might  not  ar- 
rive at  that  conclu8i<m.  But  that  is  not  the 
question.  Hie  accused  was  entitled,  under 
the  law,  to  have  his  motl(m  for  a  new  trial 
passed  upon,  In  the  first  place,  by  ttie  trial 
court  not  by  this  court,  according  to  the 
due  course  of  law.  He  was  entitled  to  a 
sound  legal  discretion  upon  that  ri^t  and, 
not  having  had  such  a  ruling,  he  has  pre- 
sumptively been  prejudiced.  Grime  ou^t 
to  be  punished  with  as  little  delay  as  possi- 
ble, consistent  with  the  orderly  administra- 
tion of  law,  and  without  any  sentimentality. 
But  there  Is,  in  my  judgment  as  great  a  dan- 
ger, if  not  greater,  In  turning  aside  from 
the  proper  rules  toe  the  administration  of 
criminal  procedure^  even  where  tt  may  be 
clearly  seen  that  no  practical  Injustice  Is 
being  done,  as  there  is  in  giving  way  to 
the  sentimental  expressions  of  our  nature. 
It  Is  far  better  that  some  acts  of  wrong 
go  **unwhlpped  of  Justice"  than  that  It  be 
known  that  Juries  may  be  tampered  with, 
and  yet  their  verdicts  stand.  The  sure,  un- 
changing, and  abs(^utely  pure  admlnlstrap 
tlon  of  the  forms  of  law  Is  the  only  safe 
protection  tor  innocence  and  liberty,  and  un- 
der such  administration  it  Is  hardly  probable 
that  crime  will  fall  of  being  punished.  I 
am  of  the  opinion  ttat  tlia  Judgment  on^t 
to  be  revised. 

FALL,  J.  I  agree  with  the  oosdnstona 
twdwd     Judge  8BBD& 
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KDW  UBXIOO  ft  S.  P.  B.  OO.  T.  UADDSN. 
(8nin«M  Oonrt  of  New  Meiko.  Avg.  28, 

1898.) 

^DMHSHT  Bhtbt— Joint  DsmntANn  —  Amu. 
BY  One  or  Betbhal  Dstbrdahtb. 

1.  Where  an  acttoo  In  tort  ogaiiiBt  two  rail- 
road companies  jointly.  In  which  both  defend- 
BDts  pleaded,  is  proeecnted  to  jadfment  with- 
ent  lererance  or  dismissal  as  to  either,  the 
JuiU;nirat  is  against  both,  though  the  entry 
tbmaf  ia  aa  ag^at  "deteadant"  in  the  ^gn- 
lar  number,  and  in  the  title  td  the  caae  Indorsed 
thereon  one  of  the  defendanta  is  referred  to 
only  by  "et  al." 

2.  Where,  in  an  action  in  tort  agaiuat  two 
d^endants,  judgment  Is  rendered  ai^nat  both 
Jointly,  one  may  bring  error  to  review  the  same 
without  joining  therein  the  codefendant. 

Brror  to  dlatrlct  court,  BemaUUo  coun- 
ty; WUUam  D.  Lee.  Judge. 

Action  In  tort  by  James  H.  Madden  acalnst 
the  New  Mexico  ft  Soutbon  Pacific  Railroad 
Company  and  another.  Plaintiff  had  judg- 
mokt,  and  the  defendant  tho  New  Mexico  ft 
Boutliem  Pacific  Kallroad  0(Hxi|>aDy  brought 
error,  vrtUcta  plaintiff  now  movea  to  quaah. 
Motkm  denied,  and  judgment  directed. 

Uenry  L.  Waldo,  tor  plaintiff  in  error.  H. 
It.  Warren,  for  defendant  In  error. 

FALIi,  J.  This  la  upon  erTX>r  from  Berna- 
lillo county,  and  the  cause  is  submitted  upon 
motion  of  defendant  In  error  to  qua^di  the 
writ,  and  also  upon  the  merits.  The  motion 
to  quajBh  to  based  up<«L  the  ground  that  the 
suit  was  against  both  plaintiff  In  error  and 
the  Atchistm,  Topefia  ft  Santa  Fe  Rallnrnd, 
while  the  cause  was  submitted  and  judg- 
ment really  rendered  only  against  the  latter, 
or  the  AtchlsoQ,  Topeka  ft  Sante  Fe  Rail- 
road Company.  It  is  also  contended  that,  If 
ttie  judgment  was  against  both,  then,  wtth- 
Mt  notice  of  aeverance,  botti  should  hare 
sued  out  writ.  The  record  Is  confused.  The 
aetlon  was  against  both  partiea  menUcMied, 
and  each  plraded.  Tlie  cause  was  num- 
bered 2,691,  and  np<m  the  record  is  at  times 
Indorsed  "James  H.  Madden  vs.  New  Mex. 
ft  Southun  Paa  R.  R.  Co.;"  at  other  times, 
"N.  M.  ft  &  P.  R.  R.  Co.  et  al.;"  again, 
"Madden  ts.  A.  T.  ft  8.  F.  R.  R.  Co.,"  etc 
No  sererance  was  had,  and  no  dismissal  en- 
tered. The  jury  "find  for  the  plaintiff,"  and 
the  first  judgment  Is  against  the  "defendant" 
In  the  cause  No.  2,691,  indorsed  "James  H. 
Madden  vs.  New  Mexico  ft  Southern  Padflc 
Railroad  Co.  et  al.;"  and  afterwards  appears 
another  judgment  agaiuat  the  "defendants," 
the  entry  being  indorsed  "James  H.  Madden 
TIL  New  Mexico  ft  SouOiem  Padfic  Rail- 
road Ca  and  the  A.  T.  ft  S.  F.  R.  R.  Co., 
No.  2,691."  MotlMU  are  made,  and  instruc- 
tUHM  aaked,  aometimes  In  the  name  ot  the 
defendant,  and  again  of  defandants.  From 
a  caretol  examlnaQwi  of  the  record,  it  would 
appear  tiiat  the  caiise  proceeded  against  both 
defendants  to  judgment  WIlhi  singular  ap- 
pears, It  can  be  eonstmed  as  plural,  and  Tloe 
y^m.   Becdon  1851,  Gomp.  Laws  N.  M. 


(XT.  II. 

This  being  an  aettoa  oi  tort,  judgment  might 
be  rendered  against  boQi  or  either  party,  and 
dther  party,  upon  iHXtper  proceeding,  Is  en- 
titled to  review,  while  tbe  other  may  pursue 
tbe  course  dictated  by  his  own  judgment. 
Tbe  judgment  being  against  the  plaintiff  bi 
error,  writ  property  sued  out.  and  no  notice 
of  sererance  necessary,  motion  to  quash  wxlt 
U  overruled.  1  Bladi:,  Jiidgio.  |  207,  and 
cases  cited. 

Plaintiff  In  error  assigns  seTeroI  canaes 
of  wTor  relying  upon  the  refusal  (tf  fhe 
court  to  instruct  the  jury  to  return  a 
Terdlct  for  the  def^ulaat  below,  and  shows 
h^e  that  th^e  was  a  vaxianoe  betwom  the 
declaration  and  proof,— It  is  claimed  a  fatal 
vaifanca  It  is  also  claimed  that  there  was 
no  proof  whatever  to  sustain  a  Terdlct 
against  tUs  plaintiff  in  error.  This  last  con- 
structlon  la  borne  out  by  the  record,  as  thore 
does  not  appear  to  be  a  particle  of  proof  to 
suwxjct  the  declaration  against  tbe  t^alntiff 
in  error.  This  being  the  case.  It  la  not  nec- 
easaiy  for  us  to  go  further,  and  consider  in 
this  cause  the  other  points  preaoited.  Pro(Mt 
baring  failed,  plaintiff  was  entitled  to  hare 
the  jury  instructed  to  return  a  verdict  for  IL 
1  Blax^  Judgm.  f  207,  and  cases  dted.  But 
plaintiff  In  error  claims  thaU  If  the  judgment 
aa  to  It  U  rereraed  or  aet  aside,  the  judg- 
ment against  its  codefendant  shotdd  also 
be  reversed.  To  this  we  cannot  agree. 
Deto^ant  sued  out  wilt  aC  error.  If  its  oo- 
defmdont  desired  a  rerosal.  It  ahould  have 
asked  for  It;  while  If  the  judgment  against 
It  Is  not  good,  because  indorsed  "A.  T.  ft  & 
F.  R.  R,  Co.,"  instead  U  "Atddson.  Topeka 
ft  Santa  Fe  Bailmod  OtHnpany."  as  is  eaa- 
tended,  then  there  Is  nothing  for  us  to  re- 
verse. 

Uefeudant  In  error  asks  in  a  sapplemeatsl 
motion  that  we  may  reform  the  judgment  as 
to  the  Atchison.  Topdca  ft  Santa  Fe  Railroad 
Company.  Hint  defendant  Is  not  yet  Im 
this  oonrt  It  would  appear  from  the  In- 
stxuctlons  given  that  tbe  oourt  only  regarded 
this  esse  as  against  the  Atddsoa,  Top^  ft 
Santa  Fe  Rail  mad  Company^  and.  Indeed, 
there  was  a  suggestion  In  the  oral  ai^ument 
that  the  cause  had  been  dismissed  as  to  the 
plaintiff  here.  This,  as  stated  before,  does 
not  appear  upon  the  record,  and,  tm  the 
reasons  given,  the  cause  will  be  remanded, 
with  Instmctlons  to  the  court  bdow  to  set 
aside  the  judgment  as  to  the  New  Mnlco  * 
Southern  Padflc  Railroad  Company. 

O'BRIEN,  a  J.,  and  FREBMAN  -sad 

SEEDS,  J3^  concur. 


BUNTZ  et  aL  T.  LTTOBttO. 
(Suineme  Oourt  of  New  Modea  Aug;  IS, 

1893.) 

Wan  or  Brrok— DisMiaaAi/— Brqarrioiis  m  D» 
MTiKO  Niw  Triai. 

As  a  motion  tar  a  new  trial  la  addressed 
to  the  discretion  vt  the  oonrt.  where  the  oidr 
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aMriCnment  of  error  ia  tli«  vwrolfau  of  mdi 

motion,  the  writ  of  error  mar  propeiv  h*  dto- 
mlned. 

Error  to  dlBtrtct  court,  Dona  Ana  eovnty; 
John  B.  McFie,  Judge. 

Action  In  ^ectment  between  Annie  D. 
Bonti  and  another  and  Barbero  Lncenh 
From  the  Jndsment  rendered,  Bunta  and  an- 
other ttrinf  enw.  AiBrmed. 

BL  Ow  Wade,  tot  plaintUTa  In  enw.  &  B. 
Newcomb,  for  defendant  In  error. 

LBB^J.  Tlila  was  a  mlt  In  ejectment, 
and  was  brotufht  to  this  oourt  by  a  writ  of 
error.  Hie  <«l7  matter  broui^t  19  bUl 
at  meepOom  la  tbe  evidence,  wUcb  la  to* 
InmlnooB.  There  weie  no  emva  aaslgned  at 
the  commmcement  of  this  term,  and  the  de- 
fendant In  error  moved  tor  a  dismissal  of 
tbe  writ  of  errw  ttx  that  reason.  On  tbe 
fourth  daj  of  the  term  the  plaintiff  in  error 
filed  the  following  as  an  aa^gnment  of  er- 
ror: "Now  etunes  tba  above  plalntiBk  in  er- 
mr  Igr  B.  O.  Wade,  tb^  attcmi^,  and 
makes  the  following  assignment  of  errors 
In  the  abOTe-«itltled  eanse:  Flrat,  tbe  court 
med  in  oTerruling  tbe  motion  for  a  new 
trial.'*  Section  2189  of  the  Oompiled  Laws 
provides  that  "on  appeals  and  writs  of  er- 
lOT  tlie  appellant  and  idalntlff  in  mor  shall 
assign  error  on  or  before  the  first  day  of 
the  term  to  wbldi  tbe  cause  Is  returnable. 
In  d^ult  of  such  asdgnment  of  error,  the 
appeal  or  writ  of  enror  mi^  be  dismissed, 
and  the  judgment  afllrmed,  unless  good 
cause  for  such  fidlnre  be  shown."  Oonsld- 
ering  the  asidgnment  of  error  In  this  case 
as  having  been  filed  in  time,  it  would  be  en- 
tirely Insuflident,  under  tb»  rulings  of  this 
court,  as  it  has  been  held  that  a  motion  for 
a  new  trial  is  a  motion  addressed  to  tbe 
soniul  discretion  of  the  court,  and  ttie  de- 
didott  of  tbe  court  in  granting  v  tettuiDg  It 
alone  ta  not  tiie  proper  subject  of  a  bill  of 
exceptions.  CM«nan  v.  Bell,  4  N.  IL  46. 
12  Pac.  Bep.  867.  llierefore,  thore  being 
no  assignment  ci  error  In  this  ease  which 
the  court  would  consider,  the  motltm  to  dis- 
miss tbe  writ  cS  error  might  be  snstidned. 
Bat,  having  carefully  examined  the  entire 
recwd.  and  not  having  been  able  to  discover 
any  error  Ibat  would  justify  a  reversal,  we 
think  the  judgment  below  should  be  af- 
firmed, which  Is  according^  ordered. 

0*BBTBN.  a  J.,  and  8BBDS,  FALL,  and 
FBEDHAM,  JJ.,  eoncnr. 


GOtTGHRAN  et  aL  v.  BIGBLOW  et  aL 

(Supreme  Court  of  Utah.    Aug.  31,  1883.) 

CoMTKAOT  OS  Sals— Bond  roa  Contbtascb  — Is- 
oosunBKT  FsoviaioRB— RiQHTS  or  Vbndbb. 
1.  Where  tt  appears  fh»a  a  contract  for 
tlM  sale  of  land  that  the  parties  hare  In  fact 
agreed  that  by  failure  to  make  certain  deferred 
peyiiMBts  at  the  i^ecifled  timM  the  vwde*  ahaU 


looe  the  bmeflt  of  Us  purAassi  As  osnrts  will 

grant  him  no  rdief. 

2.  Where  a  bond  is  given  for  tiw  perfturm- 
ance  by  a  TUidor  of  a  contwnporaiieoui  con- 
tniet  of  sale,  which  Is  refwred  to  in,  and  so 
made  a  part  of.  the  redtals  of  the  bond,  at^ 
ulations  In  euch  contract  as  to  tbe  times  of 
making  paymeota  aod  of  delivMy  ot  the  eonvv* 
ance  will  control  repugnant  proTUoni  In  t£s 
ooudltioD  of  the  bond. 

3.  The  liability  of  a  •nrety  Is  not  to  be 
extraded  by  implication. 

Appeal  from  district  court;  Webv  eixmir; 

James  A.  Miner.  Justice. 

Action  by  Eug«ie  W.  Ciou^iran  and  Mfr 
than  EL  Oottrell  against  Henry  C.  Blgelow 
and  H.  P.  Henderson.  From  a  judgment  for 
defendants,  plalntUTs  appeaL  Affirmed. 

Dey  &  Street  and  Bmwtt,  Marshall  & 
Bradley,  for  app^lants.  Brown  A  Hender- 
son, for  respondents. 

BABTOH,  J.  This  action  waa  brou«bt  to 
recover  the  penalty  In  a  bond  which  was 
given  as  a  guaranty  for  the  faithful  perform* 
ance  of  a  contract  to  convey  real  estate. 
The  respondents  were  sureties  on  tbe  bond. 
When  the  evidence  of  the  i^lntlffs  was  In- 
troduced tbe  defoidants  moved  for  a  nonsuit, 
which  motion  was  sustained  over  the  objec- 
tion of  plaintiffs,  who  th««after  moved  for 
a  new  trial,  and,  this  motion  being  over^ 
ruled,  they  prosecuted  their  appeal  in  this 
oourt 

The  contract  in  question,  among  other 
things,  spedfled  that  the  purchase  price  for 
tbe  land  was  $10,000,  of  which  $3,833  was 
paid  down,  $3,334  was  to  be  paid  October 
1. 1880,  and  $3333  on  April  1, 1891.  and  then 
further  provides  as  follows:  "And,  in  case 
any  payments  are  not  made  as  above  pro- 
vided, the  amount  paid  herein  is  forf^ted, 
and  this  receipt  is  from  that  time  void  and 
Inoperative;  and  when  the  payments  are 
made  as  above  provided  the  land  to  be  con- 
veyed to  said  Bugene  W.  Ooughran  and  Nar 
than  H.  Oottrell,  or  thdr  assigns,  wltb  good 
title  free  from  Incumbrances."  This  Is  a 
unilateral  contract,  and  according  to  Its 
terms  it  was  Incumbent  upon  the  vendees 
to  pay  the  whole  amount  of  the  purchase 
price  before  they  could  demand  performance 
on  tbe  part  of  the  vmdora;  the  vendees, 
however,  having  the  right  to  demand  and  re- 
ceive tbe  deed  from  the  vendors  almultane- 
oualy  with  the  making  of  the  last  paymrat, 
which  was  to  be  made  on  the  1st  day  of 
April,  1881.  The  contract  contains  a  tot- 
feiture  clause,  and  to  prevent  a  forfeiture 
on  tbe  part  of  tbe  vendees  it  was  necessary 
for  them  to  make  the  several  payments  as 
therein  provided.  Time,  therefore,  was  ma- 
terial and  of  the  essence  of  the  contract,  and. 
If  the  payments  were  not  made  on  the  days 
specified,  a  right  of  forfeiture  Immediately 
accrued  to  the  vendora,  which  they  could  en- 
force or  not,  at  tbelr  pleasure;  but  If  they 
afterwarda  received  tbe  payment  the  rl|^ 
of  forfeiture,  as  to  them,  was  gone.  Where 
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tt  appears  from  Uw  contract  that  the  par* 
tfn  have  In  tact  agreed  that  If  the  rendee 
Bhall  fall  to  make  the  payments  as  and  at 
the  times  therein  specified,  he  shall  lose  the 
benefit  of  Us  purchase,  the  courts  vlll  grant 
him  no  relief.  Martin  v.  Morgan*  87  GaL 
208,  25  Poc.  860.  The  contract  in  this 
case,  standing  aIone«  ivesMits  no  dUELcnlty 
of  construction.  Its  proTUlaM  are  simple, 
and  the  intentions  of  the  parties  appeared 
clear  and  uneqiilvo<»].  an  apparoit  dlfflcull7 
arising  only  when,  in  conoectdon  tiierewlth, 
tt  Is  attempted  to  reconcile  the  pro^slon  of 
the  bond  which  was  glren  as  a  guaranty 
for  the  faithful  potormance  of  the  contract 
on  the  part  of  the  roidora.  The  oraidition 
at  the  bond  provides  as  fcdiows:  "The  condi- 
tion of  the  above  obligation  Is  such  that  tbo 
above-bounden  B.  A.  Reed  and  B.  Hen- 
dCTBoUt  <Hi  or  before  the  first  day  <tf  October 
next,  or  in  case  of  their  Aeath  before  that 
time,  If  the  hdrs  of  the  said  B.  A.  Beed  snd 
EL  H.  HendfflTBon,  wldiln  three  months  after 
their  decease,  shall  and  do,  upon  the  reason- 
able request  of  the  said  Eugene  W.  Conghran 
and  Nathan  H.  Oottrell.  their  heirs  or  assigns, 
make,  execute,  and  deliver,  or  cause  so  to  be 
made,  a  good  and  sufficient  warranty  deed  In 
fee  simple,  free  from  all  Incumbrance,  and 
with  the  usual  covenants  of  warranty."  And, 
after  giving  a  description  of  the  property.  It 
further  specifies:  "Provided,  the  said  Bu- 
gene  W.  €k>ughran  and  Nathan  H.  Cottrell 
comply  with  their  part  of  the  contract  this 
day  made  and  delivered  to  them  by  the 
said  B.  A  Reed  and  IL  H.  Heudra^n,  and 
a  copy  of  which  Is  hereto  attached,  then  the 
above  obUgatloo  to  be  void;  els^  to  remain 
In  full  force  and  virtue."  This  obligation  re- 
ten  to  the  performance  of  the  contract  al- 
ready made  and  entered  Into  by  the  parties, 
and  may  be  rendered  null  and  void  either 
by  the  vendees  failing  to  make  the  payments 
as  provided,  or,  if  the  payments  are  so  made, 
by  the  rendors  conveying  the  property  as 
provided.  Undw  the  contract  the  vendors 
were  not  required  to  make  conveyance  until 
the  last  payment  was  made  on  April  1,  1891. 
'B.ere  the  payments  were  made  a  condition 
precedent  Under  the  condition  In  the  bond 
conveyance  was  to  be  made  on  or  before 
the  let  day  of  October,  1800.  H«re  the 
payments  were  made  a  condition  subsequent, 
and  yet  the  condition  of  the  bond  requires  the 
vendees  to  perform  their  part  of  the  contract 
These  provisions  are  repugnant  to  each  oth- 
er, and  this  has  raised  the  question  as  to 
whether  the  parties  to  the  transaction  are 
omtrolled  by  the  conditions  of  the  bond, 
or  by  the  contract,  or  whethv  the  two  In- 
struments form  but  one  contract  Both  In- 
struments were  executed  and  delivered  on 
the  same  day;  the  contract  first,  and  th^ 
the  bond,  which  refers  to  the  contract  Both 
refer  to  the  same  transaction,  to  the  same 
subject-matter.  They  are  tfaeo^fore  presumed 
to  evidmce  but  a  slnjde  contract,  and  should 
ba  ccmstrued  together,  and  the  Intent  ot  the 


parties  nnwt  govem.  2  Pars.  Ctmt  B08;  l 
Warr.  Tend.  1 17. 

The  bond  was  given  to  secure  the  perform- 
ance of  the  contract,  refHa  to  II;  and  thla 
makes  the  contract  a  part  of  iU— a  part  of 
the  preamble  of  the  condition  of  the  bond,— 
and  it  must  therefore  be  constraed  the  same 
as  though  the  contract  was  copied  Into  its 
preamble.  Locke  ▼.  MoVean,  83  iSixSi.  473. 
If,  then,  the  contract  became  a  part  of  the 
preambte,  tt  mnst  sure  to  ocplaln  tlw  con- 
dition of  ttie  bond.  The  oontnuit  had  been 
made  as  a  result  of  the  transaction  betweoi 
the  psrties,  and  It  Is  but  fair  to  presume 
that  the  time  of  the  paymoits  and  of  the  de- 
livery of  ihe  deed  was  therein  qpedfled  In 
accordance  wlfli  the  intaiti<m  of  the  parties. 
This  irisw  is  strengthened  the  fact,  appar- 
ent upon  the  face  of  both  the  contract  and 
the  bond,  that  there  Is  no  provlstcnL  whatever 
for  secniity  for  fntare  payments  of  purdiaae 
money,  and  bom  tbSa  Uxt  It  ta  quite  reason- 
able to  Infer  that  no  sudti  payments  were  con- 
templated by  the  partlea,  and  that  they  In- 
tended them  to  be  made  before  the  d^very 
of  the  deed.  This  view  also  renders  consist- 
ent the  reference  In  the  bond  to  the  contract, 
for  why  Aould  th^  ref«*  to  the  contract  In 
reference  to  the  paymmts  if  In  fact  it  did 
not  express  the  Intratlon  of  the  parties  In  tiiat 
particular?  Obviously  the  contract  was  in- 
tended and  regarded  u  the  real  agreement 
between  the  parties,  and  the  repugnant 
(danse  was  ins^ted  Into  the  bond  by  mis- 
takes or  inadvertence.  But,  if  there  should 
be  some  doubt  as  to  this  view,  still,  as  the 
contract  was  referred  to,  and  thereby  be- 
came a  part  of  the  recital  In  the  jj^eamble  of 
the  bond.  It  will  controL  In  a  bond  the  re- 
(dtal  is  conclusive  that  the  parties  admitted 
the  facts  therein  recited,  and  they  must  be 
presumed  to  have  knowledge  of  the  contents 
of  instruments  to  which  reference  Is  made. 
If  tibere  be  fatUt,  it  is  that  of  the  party  who 
accepts  an  Instrument  containing  a  reference 
to  another  which  does  not  correctly  reiwe- 
sent  the  Intmtlons  of  the  parties  to  the 
transaction.  Bell  v.  Bruen,  1  How.  169;  2 
Amer.  &  Eng.  Bnc.  Law,  464;  Coles  t. 
Hulme,  8  Bam.  &  C  568;  Sawyer  v.  Ham- 
matt,  15  Me.  40.  It  follows  that  the  guar- 
antors were  Uable  only  for  the  fiilthfi^  pes^ 
formance  of  the  stipulations  contained  In  the 
contract  to  be  performed  by  the  voidors  up- 
on the  pOTformance  by  the  vendees  of  their 
undertakings.  It  b^ng  a  unllatMal  contract, 
containing  a  forfdture  dause,  and  time  be- 
ing material,  th^r  UahUlty  was  complete 
whenever  the  vendees  had  strictly  performed 
their  part  of  the  contract,  and  the  vendon 
had  made  default  No  contfderation  mored  sa 
to  them,  and  they  are  not  bound  beyond  the 
exact  terms  of  their  guaranty.  ITiey  would 
be  liable  solely  because  of  their  promise,  and 
would  be  under  no  moral  oUlgatlon  to  pay 
tiie  praalty  of  their  bond,  outside  of  the  pre- 
cise terms  of  the  contract  It  is  a  well -set- 
tled rule  of  law  that  In  oases  of  the  Und  nn- 
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d«r  ooiuldaalloa  Hm  nndertakliig  of  tte 
guarantor  must  be  strictly  oonstraed,  and 
beytmd  the  exact  worda  of  his  agroMuent  be 
la  nether  UaUe  by  implication  mx  hr  con- 
Btractlon.  Wa  liability  la  stricttaslnil  Juris. 
In  MUler  t.  Stewart,  9  Wheat  680,  Mr.  Jna- 
tloe  Story,  deUTcring  the  opinion  of  the 
ooiur^  said:  "Nothing  can  be  clearer,  both 
upon  principle  ani  authority,  than  the  doc- 
trine that  the  liability  of  a  surety  Is  not  to 
be  extended,  by  implication,  beyond  the 
twms  of  the  contract  To  the  extent  and 
In  the  manner,  and  MoA&t  the  drcnmatanoes 
pointed  out  in  Ida  obligation,  he  Is  bound, 
and  no  further.  It  la  not  sufficient  that  he 
may  sustain  no  Injury  by  a  change  in  the 
contract,  or  that  It  may  eren  be  for  his  heor 
9itt  He  has  a  ri^t  to  stand  upon  the  Tery 
twms  of  his  MHitraot;  and  If  ha  does  not 
assent  to  any  variation  of  it,  and  a  Tarlatlon 
la  made.  It  Is  tataL"  1  Brandt  Sur.  |  93; 
2  Pars.  Coat  16;  Insurance  Co.  t.  JobnsMi, 
120  HL  622,  12  N.  D.  Rep.  206;  Dobbbk  t. 
Bradley.  17  Wend.  ^;  BtnAlkead  r.  Brown, 
S  Hm.  634;  Bank  t.  Kaufman,  08  N.  T.  273. 
Ja  omformity  with  the  doctrine  thus  ex- 
proascd,  the  contract  between  the  Tendors 
and  vendees  in  this  case  fixed  the  llabUily  of 
the  goarantoi^  and  the  failure  of  tJie  Ten- 
dees  to  make  tiielr  payment  on  the  1st  day 
of  October.  1800,  as  stipulated  In  the  con- 
tract, operated  as  a  discharge  of  the  guaran- 
tors from  th^  llaUllty;  and  their  obligation. 
In  the  absence  of  a  walTer,  waa  at  end.  The 
acceptance  of  the  money  by  tbe  Tendon  aft* 
erwards,  ttioi^h  It  would  be  a  walT«r  as  to 
them,  could  produce  no  such  efltect  on  the 
part  of  the  guarantors.  Nor  Is  fhe  number 
of  days  interrening  material  In  such  case. 
Time  was  of  the  essence  of  the  contract,  and 
the  failure  to  pay  on  the  day  stipulated  was 
fataL  Pars.  Cont  |  861;  Walratb  t.  Thomp- 
son, 6  Hin.  K40;  Cunningham  T.  Wrenn,  23 
IIL  04.  It  is  not  deemed  Important  to  the 
dedalon  of  this  case  to  oonsider  the  other 
points  raised  In  the  recwd.  We  think  tbe 
motion  for  the  nonsuit  was  properly  soa- 
tained.   TSm  Judgment  la  afllrmed. 

ZANB,  0.     and  SHITU.  3^  ooneor. 


ARMSTRONG  et  aL  t.  OODBN  OITT  at  al. 
Supreme  Conrt  of  Utah.    Aug,  81.  1808.) 

XUHIOIVAL  CORTORITIOITS — FuBUO  IXPBOTXMSVTB 

— Absbbshukts— IiTjusono^T. 
1.  Under  Coinp..Law8  1888,  }  1800,  requlr- 
Ing  that  the  dty  council  give  notice  of  Inten- 
tion to  levy  taxes  for  publle  ImproTratfliita, 
naming  the  parpose,  deticriUng  the  ImproTS- 
ment,  the  district  to  be  affected,  and  the  es- 
timated cost  snd  designating  the  time  for  hear- 
ing objections,  a  notice  that  the  coundl  intende 
to  "pare  and  macadamize  *  •  *  Twenty- 
Fifth  street  from  the  went  line  of  W.  sTenne 
to  the  west  line  of  Y.  aTenne,"  which  shall  be 
known  as  "Paring  District  No.  2;"  that  the 
*%omidaries  of  tli*  district  are  lines  nmnhig 
IfiO  feet  back  and  parallel  with  the  outer  Unas 
ti  sash  ride  vt  the  streets,  on  oadt  and  ercKy 


block,  and  for  the  fnll  lengUi  thereof;**  that 
the  estiiORted  coet  is  a  certaJo  sum;  that  lontl 
taxes  will  be  leried  od  the  real  estate  in  the 
district  for  the  benefits;  aod  that  It  will  hear 
objections  on  a  certain  day  at  a  glTen  boar, — is 
Bufficient. 

2.  Since  the  etatate  requiring  notice  by  the 
Mmmon  council  of  intention  to  levy  taxes  for 
ImptOTementfl  providee  that  if  written  objec- 
tions, signed  by  one-half  the  prc^erty  owners, 
be  not  filed  at  or  before  the  time  fixed  for  the 
hearing,  the  city  council  shall  be  deemed  to 
have  acquired  jurisdiction  to  order  the  Improve- 
ment, a  complaint  to  enjoin  a  levr  of  taxes  for 
an  ImproTement  which  alleges  that  objections 
w«e  filed  by  such  a  number  of  property  own- 
ers. Is  not  demurrable,  alnoe  the  deiautrer  ad- 
mits the  allegation,  and  In  audi  case  the  coun- 
cM  could  hare  no  jurisdlcUon  to  order  the  Im- 
pnrement 

Appeal  from  district  court  Weber  county; 
James  A.  Miner,  Justice. 

Snlt  by  J.  0.  AimstroDg  and  oOias  against 
Ogden  dty  and  others  to  restrahi  tile  lery  of 
a  tax  for  local  improvements.  A  demurrer 
to  the  complaint  waa  sustained,  and  plalntlffis 
appeal  BeTersed. 

Brown  A  Hendenon  and  H.  H.  Hoiderson, 
for  appelant!.   Jamea  N.  gin^han^  for 
spondenta. 

ZANa,  <X  J.  This  la  an  appeal  flrom  an 
order  of  the  court  below  sustaining  a  general 
demurrer  to  plalntilb'  complain^  bi  iridcb. 
nnmenma  facta  are  aUeged,  and  a  piajer 
for  an  Injunction  restraining  the  ISTy  of  a 
tax  for  paring  Twanr-Flftii  street.  In  dis- 
trict Na  2,  in  Ogden  dty,  and  from  a  Judg- 
ment oi  tike  court  against  tite  plalntifla  after 
they  had  elected  to  stand  on  their  com- 
plaint The  plaintiffs  claim  that  the  tacts 
stated  in  the  notice  of  Intentimi  to  leyy  the 
tax  were  Insufficient  to  authorize  the  lery. 
It  la  as  fcfllows:  "Notice  ot  intention  of  the 
dty  council  of  Ogden  tit  creating  a  dte- 
trict  for  paving,  and  of  paving  and  maoad- 
amidng  the  streets  therein,  and  to  defiray 
the  exprasea  at  aodi  improTement  by  local 
assessment  The  dty  coondl  of  Ogdm  dty, 
in  the  territ(»7  of  Utah,  glTee  notice  that  it 
Intends  to  make  the  following  ImproTementa, 
to  wit:  Pave  and  macadamize  tiie  following 
streets:  Twen^-Flfth  street,  from  tbe  west 
line  ot  WashlngttHi  arenne  to  the  west  line 
of  Wall  avenue.  This  shall  be  kuown  as 
'Paving  IMstrict  No.  2.*  The  boundaries  of 
the  district  to  be  affected  and  benefited  are 
lines  running  160  feet  back,  and  parallel 
with  the  outer  lines  of  each  side  of  the 
streets  on  each  and  every  block,  and  for  the 
full  length  thereof,  therdn.  Tiie  estimated 
cost  of  such  improvemeut  Is  $4(^000.00.  For 
the  paymrat  of  the  costs  and  expenses  th«ie- 
ot  the  dty  council  Intends  to  levy  local 
taxes  np(m  tiie  real  estate  lying  and  being 
within  said  paving  district  to  the  extent  ot 
the  benefits  to  such  property  by  reason  of 
such  improvemoits.  The  dty  council  will, 
on  March  20.  1802,  at  10  A.  M.,  hear  objeo- 
Uons  in  writing  from  any  and  all  persons  ln> 
terested  in  said  local  aasesoments.  By  order 
oC  ttw  fltty  ooondL   T.  P.  Bryan,  QUj  B» 
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oordep."  Hw  itatote  req:iilrliv  titw  notfee 
and  pnacrlblng  the  vtatemesits  It  shall  con- 
tain Is  as  ft>llowB;  'Tn  all  cases  before  the 
levy  ot  any  taxes  for  any  Improvements  pro- 
Tided  for  In  this  act,  the  dty  council  shall 
glTe  notice  of  Intcuticsi  to  lery  said  taxes, 
uamlngr  the  purpose  for  yrbich  the  taxes  are 
to  be  levied,  which  notice  shall  be  pnblldied 
at  least  twenty  days  In  a  newspapo'  pub- 
lished within  such  dty.  Snch  notice  shall 
describe  the  Improvements  so  proposed,  tbe 
boundaries  of  the  district  to  be  affected  or 
benefited  by  snch  ImproTements,  the  es- 
timated cost  of  such  improvements  and  des- 
ignate the  time  set  for  such  hearing  If  at 
or  before  the  time  so  fixed  written  obJecUcHUi 
to  such  improvements,  signed  by  the  owners 
ot  one-half  of  ^e  front  feet  abutting  upon 
that  i)ortion  of  the  street,  lane,  avenue  or 
alley  to  be  so  Improved,  be  not  filed  with 
tlie  recorder,  the  city  council  shall  be 
deemed  to  have  acquired  jarlsdiction  to  or- 
d^  tbe  making  of  snch  Improvements." 
Oomp.  Laws  1888,  I  1800.  In  the  notice 
set  forth  In  ttie  complaint,  the  intentitm  to 
levy  the  tax  is  expressed,  snd  the  purpose 
of  the  tax,  ttie  descrtpti<Hi  of  the  Improve- 
ments proposed,  the  boundaries  of  the  dis- 
trict, the  estimated  cost,  and  the  time  set  for 
such  hearing,  are  all  glren  witii  snffldent 
certainty. 

The  plaintiffs  also  alleged  in  their  cran- 
plalnt  that  tiie  owners  of  one-half  of  the 
front  feet  abutting  on  the  street  named  filed 
with  tiie  recorder  written  objections  to  the 
Improvements  In  question  before  the  time 
designated  In  the  notice  for  hearing  objec- 
tions to  them.  Hie  demurrer  admitted  this 
allegation.  The  filing  of  such  objections,  In 
writing,  as  alleged,  signed  by  the  owners  of 
one-half  of  the  fnmt  feet  abutting  on  the 
street,  deprived  the  city  council  of  Jurisdic- 
tion to  order  the  improvements.  We  are  of 
the  opinion  that  the  court  erred  In  sustaining 
the  demurrer  to  the  plaintiffs*  complaint, 
and  In  entering  Judgment  against  the  plain- 
tiffs. The  Judgment  and  order  appealed 
firom  are  reversed,  and  the  canse  la  n- 
manded,  with  costs  to  plalntifCs. 

BABTOH,  ocMiciiii. 


SSOTB  at  aL  T.  SfFPBKLT  et  aL,  (OBAT  et 
al.,  Interven«ia.)l 
(Snprems  Court  of  Utah.    Aag.  80,  1893.) 
AasiaximiT  vox  Bammr  or  Cbbdrobs— Fa&us 

— PaaFSBBNOS. 

1.  An  aBtlgnment  by  an  Insotvent  merchant, 
who  has  been  doing  busloeu  solely  on  capital 
borrowed  from  his  relatives,  who  knew  oi  his 
insolvency,  In  which  such  relatives  are  pre- 
ferred, is  fraadaleat  In  fact  as  to  hla  outer 
creditors,  who  were  ignorant  of  th*  drcnm- 
stances.  Webb  t.  AnnistMid,  26  Fed.  Sep.  70, 
followed. 

2.  An  asslgsment  for  the  benefit  of  eredlt- 
ers  which  contains  a  preference  which  is  frand- 
■lent  in  fact,  is  void  in  tota  Orawford  v.  N«al, 
13  Svp.  Ot  Bep.  7G0,  144  U.  a  BOS,  floUmd. 

*Behearing  denied. 


Appeal  team  district  arart.  Bait  lak*  oaam- 

ty;  T.  J.  Andowu,  Justtoe. 

Attachment  suits  by  John  O.  Smith  and 
others  against  A.  F.  Slpperly  and  others,  im 
which  M.  J.  Orar  and  othea  Interreped. 
From  a  Judgment  for  plaintiff*,  bitamnen 
appeaL  Affirmed. 

J<dui  W.  Jodd.  for  appeOanti.  Dsr  * 
Street,  for  respondoita. 

SMITH,  J.  A  F.  Slpperly  and  H.  B.  Lee 
were,  prior  to  January  13,  1892,  partners 
doing  business  as  merchants  at  Salt  LAke 
City,  and  <m  the  above  date  made  an  as- 
signment toe  the  ben^t  of  their  creditors 
of  all  of  their  jwopoty  to  F.  W.  Boss.  The 
writta  asslgnmrat,  whldi  appears  In  the 
record,  after  creat^  a  daas  of  ftnt  pre- 
ferred creditors,  wMch  is  denominated 
"Schedule  A"  contains  the  following  clause: 
"And  whereas,  the  said  A  F.  Slpperly  Is 
indebted  to  Mrs.  A  F.  Slpperly  by  note 
dated  the  10th  day  of  March,  1887,  for  $4,- 
800.00.  and  to  Mrs.  B.  J.  Walling  of  South 
Cambridge,  New  Yorlc,  by  note  of  fourteen 
hundred  dollars,  ($1.40a00;)  and  whereas, 
the  above  said  H.  S.  Lee  Is  Indebted  to  S. 
A  Lee  by  note  in  the  sum  of  two  thousand 
dollars.  ($2,000.00:)  Hieae  last-named  three 
debts  shall  hereaftw  be  known  in  this  con- 
veyanoe  as  'Schedule  B.' "  Then  follows  a 
long  list  of  creditors  of  tbe  firm,  who  are 
classed  as  "Schedule  O."  The  writing  pro- 
vides that  the  assignee  shall  pay  the  debts 
In  the  following  order:  First,  Schedule  A 
In  full;  next,  Schedule  B  in  full;  next. 
Schedule  O  In  full;  and  the  surplus,  if  any. 
to  the  assignors.  Schedule  A  amounts  to 
about  f3,000.  Schedule  B,  as  above  shown, 
amounted  to  98,200,  withont  Interest. 
Schedule  O  amounted  to  about  $2^,00a 
Only  (11,000  was  realised  from  the  property 
assigned.  A  number  of  the  creditors  named 
in  Sohedule  O  renounced  the  assignment  so 
far  as  their  daims  were  concerned,  and  at- 
tached the  property  of  Slpperly  &  Go.  in 
the  hands  of  Ross,  Oie  assignee.  Ross  de- 
fended, and  the  credltoro  in  Schedules  A 
and  B  Interveied.  Ross  was  afterwards  by 
agreement  appointed  receiver  by  the  court, 
and  as  such  sold  the  property,  and  holds 
the  proceeds  to  be  disposed  of  by  the  Judg- 
ment of  the  court  The  court  found,  among 
othar  things,  the  f<^owing  facts:  That  Mrs. 
A.  F.  Slpperly  was  the  wife,  and  Mrs.  B.  J. 
Walling  was  the  aunt,  of  the  assignor  A.  F. 
Slpperly;  that  H.  A.  Lee  was  the  son  of  the 
assignor  H.  S.  Lee;  that  the  firm  of  Slpperly 
&  Co.,  and  both  members  thereof,  were  in- 
solvent, and  had  each  and  all  been  Insol- 
vent since  the  time  they  first  began  bual- 
ness  in  1887;  that  the  moneiy  doe  to  the 
parties  named  In  Schedule  B  was  the  only 
capital  employed  by  said  firm  In  said  busi- 
ness, and  was  loaned  by  said  creditors  to 
the  members  of  the  firm,  to  be  used  as  such 
capital,  with  full  knowledge  of  the  insiA- 
vency  of  the  firm  and  tbe  members  tbereoif; 
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tiiat  the  mmASag  credlton  not  know 
of  the  ezlateoc*  of  thew  debts  vBtU  the 
assignment  wu  made.  Tbe  etorenth  find- 
ing of  fkct  la  "that  said  udgnment  was 
made  bgr  wtM  defendants  A.  F.  fflpp^iy  and 
U.  S.  Lee  to  said  Frank  W.  Rosa  with  In- 
tent to  hinder*  dtiay,  and  defraud  tbeir 
creditors;"  After  wiaMwg  jvoper  conclu- 
sions of  law  the  ooort  entered  Judgment 
maUnf  dlstrHmtkn  of  the  fund  In  the  hands 
of  the  reeelver  among  the  attaching  cred- 
itors iB  the  vrifr  at  their  attadimoita*  and 
dismissed  tbft  petltlwi  In  Interrentton.  The 
fnterveners  amieaL 

The  first  question  presented  Is,  was  the 
asslgnmeBt  toM  because  of  the  preference 
of  the  creditors  of  the  IndlTldual  partners 
as  ^OTlded  Im  Schednle  B?  The  next  and 
remaliUiV  one  la:  U  the  assignment  Is  void 
as  to  the  preference  glren  to  the  parties 
named  in  Schedule  B,  is  It  not  valid  for  all 
otho*  porposes? 

As  to  the  first  qxiestlMiL,  It  is  conceded  the 
firm  was  alwajs  insolvent,  and  that  the 
members  thweof  wa«  likewise  Insolvent. 
The  aeditcns  in  Schednle  B  Imow  this,  and 
knowingly  loaned  the  money,  to  be  us^  as 
capital  in  this  badness.  Is  It  a  fraud  upon 
the  other  creditors  to  provide  for  and  pre- 
fer these  parties?  We  think  it  Is  well  set- 
tled that  such  an  act  Is  fraiiduleat  and  void. 
In  Webb  Armlstead,  26  Fed.  Rep.  70, 
which  was  a  case  v^  like  the  one  under 
consideration,  the  court  says:  "These  cred- 
itors were  dealing  with  blip  on  the  faith  of 
such  capital  in  Ignorance  of  the  fact  that 
he  was  all  the  time  insolvent,  and  that  large 
family  debts  of  many  thousand  dollars  were 
lying  in  abeyance  to  be  preferred  whenever 
the  business  should  come  to  the  disastrous 
end,  wlilch  was  Inevitable.  I  do  not  know 
how  a  more  gross  injustice  could  be  done 
those  who  gave  credit  on  the  faith  of  a  large 
In-put  capital  than  was  done  by  this  deed, 
which  revealed  the  fact  when  it  was  too 
late  that  there  was  no  capital  whatever 
available  to  protect  them  in  the  event  of 
losses  in  trade  or  shrinkage  in  value."  Tlfls 
language  we  have  quoted  at  length,  because 
it  so  aptly  describes  the  case  at  bar.  To 
the  same  effect  are  the  cases  of  Ferson  v. 
Monroe.  21  N.  H.  462;  BaUey  v.  CHark,  21 
WalL  284;  Oribb  v.  Morse,  77  Wis.  322,  46 
N.  W.  Rep.  126. 

This  brings  us  to  the  second  qnestlon,  can 
ttte  assignment  be  upheld  in  any  part?  The 
supreme  court  of  the  United  States  in  Peters 
V.  Bain,  133  V.  8.,  at  page  670,  10  Sup.  Ot 
Rep.  354,  say:  "We  agree  that,  as  respects 
fraud  In  law  as  contradistinguished  from 
fraud  In  fact,  where  tiiat  which  Is  valid  can 
be  separated  from  that  whldi  Is  tnralld 
without  defeating  the  general  Intent,  the 
nuudm  'void  In  part,  void  In  toto'  does  not 
necessarily  apply;"  and  this  rule  la  r^ed  on 
by  appeUanta  to  sustain  the  ■wdgnment  not- 
Withstanding  the  Crao^iieat  preferwicee  in 
SchedoW  B.   At  the  argument  m  vera 


torctMy  tapr— ofl  wHh  this  Bnaestlon,  Intt 
ths  troidae  Is  that  In  this  case  the  aaaign- 
nmt  la  ftaodnloit  In  fact.  It  naa  mte 
with  a  fraudulent  design  and  purpose.  This 
tajot  Is  expressly  found.  The  rule  In  nub 
a  ease  la  dedarcd  In  C3rawford  Neal,  144 
U.  Bb,  at  page  008,  12  Snp.  CL  Bep.  799,  as 
follows:  "Undoubtedly  the  rule  Is  that  % 
transactl<«  void  In  part  lor  frand  In  tact  Is 
entirely  void."  The  rule  Is  fully  stated, 
with  the  authorities  In  support  of  it.  In  Bur- 
rill,  Asrignm.  (5th  Bd.)  |  852.  See,  also. 
YemoD  T.  Upson,  00  Wis.  418,  19  N.  W.  Rep. 
400.  We  find  no  error  In  the  recOTd,  and 
the  Judgment  of  the  district  eonrt  lb  af- 
firmed, with  costs  to  resiKmdeats. 

MINER  and  BARTCH,  JJ.,  OODCOT. 


UNITED    STATES   v.   TITHING  YARD 
AND  OFFICES  et  at,  (FBBBZS 
et  al..  iDterroiera.) 
(Supreme  Court  of  Utah.  Aag.  31,  1808.) 

EfSCHBAT  —  Lun>  or  TAoemoti  Cbcrch  —  Vssist> 
RiQBTa— AoTioM  TO  FoursiT— Statdtb  O*  lOMt 

1.  Id  an  action  by  the  United  States  against 
certaiD  real  estate  belonjdas  to  the  Church  of 
Je«us  Christ  of  LAtt»-Day  Saints,  known  as 
the  "Tithinc  Yard  and  Offices,"  to  forfeit  and 
escheat  the  proper^,  it  appealed  that  the  land 
WEB  first  laid  out  in  1848,  and  taken  possesslou 
of  by  the  repreeentatiTe«  of  the  eharch  of  the 
same  name  rh  auch  oorporation,  then  and  nntil 
1855  a  voluntary  sect;  that  In  the'  latter  yeer 
the  church  wag  inctHporated.  and  such  oorpora- 
tion thereafter  possesaed  the  property  up  to 
July  1,  18U2.  and  that  valuable  improTementa 
were  pat  on  it  by  the  <diur^.  Id  NoremlMr, 
1S71,  the  land  was  entered  under  the  town-site 
act  by  the  mayor  of  Salt  Lake  Qty.  who  con- 
veyed it  to  the  cfaorch's  president,  as  trustee^ 
by  whone  sncoceaor,  as  trustee,  title  was  held 
March  3,  1887.  /fe/d,  that  sach  property  was 
within  the  oroviso  of  Act  Cong.  July  1,  1862. 
S  3,  wbk'h  aectares  that  all  reni  estate  acquired 
or  held,  in  any  territory  of  the  United  Statea, 
by  any  corporation  or  aasociatioD  for  rc^igloas 
or  charitable  puipoiea,  of  greater  value  than 
S:>0,000,  shall  be  forfeited  and  escheated  to  ^e 
United  States,  '"provided  that  the  exlsttng 
vested  rights  la  real  estate  sha)]  not  be  im- 
paired by  the  provisions  of  this  section,"  and 
was  not  saiiject  to  forfeitare^ 

2.  Rev.  St.  U.  S.  {  1047,  provides  tiiat  no 
suit  or  prosecution  for  any  penalty  or  f6r- 
feiture.  pecuniary  or  otherwise,  accruing  under 
the  laws  of  the  United  States,  shall  be  main- 
tained, except  in  cases  where  it  \m  otherwise 
specially  provided,  unless  the  same  is  com- 
menced within  five  years  from  the  time  when 
the  penalty  or  forfeiture  accrued.  Edi  that, 
where  land  was  subject  to  forfeiture  more 
tiian  five  years  before  the  action  to  ftx^eit  it 
was  commenced,  and  was  not  conveyed  by  the 
owner,  but  was  held  by  such  owner  In  viola- 
tion of  the  statute  rendnlng  it  forfeitable  with- 
in  five  years  next  before  the  commeacement  ot 
such  action,  the  action  was  not  barred. 

Appeal  from  district  court,  third  district; 
O.  B.  Zane,  Justlca 

Action  by  the  United  Statea  against  oer^ 
tain  real  estate  situated  in  the  city  and 
county  of  Salt  Lake,  belonging  to  the  Inte 
oorpontfam      tte  Gbmdi  ot  Jaauft  Obviat 

Digitized  by  GooqIc 


56 


PACIFIC  BEFOBTEB,  Vol.  Hi. 


(Utau. 


of  Latter-Da7  SalntB,  known  u  the  "Tithing 
Tard  and  Offices,"  and  WUllam  B.  Pres- 
ton and  others,  bm  tnuteee  for  the  chnrch, 
to  forf^t  and  escheat  such  property  to  the 
United  States,  In  which  James  P.  Freeze 
and  Spencw  Clawson  intervened  in  bdutif 
of  themselves  and  all  other  memberB  of  such 
chnrch.  From  a  Judgment  In  favor  of  plain- 
tiff, d^endants  and  IntOTenera  appeaL  Be- 
versed. 

F.  S.  Blctaards,  Le  Orand  Toung,  and  W. 

H.  IMdESon,  for  appellantB.  The  United 
States  Attotmf,  (Btfinett,  Marshall  ft  Brad- 
leiTt  ot  counsel,)  tor  the  United  States. 

SMITH,  J.  Tbim  la  an  action  begun  b7  tilie 
United  States  against  certain  real  estate  be- 
longing to  the  late  corporatttm  of  the  Church 
of  Jeeos  Ohrist  ia  Latter-Day  Saints,  to  for- 
fait and  esdieat  the  proper^.  The  proper^ 
tj  Involved  In  this  particular  action  is  part 
of  lots  8,  4,  6,  and  6,  block  88,  plat  A,  Salt 
Lake  GII7  surv^,  commonly  known  as,  and 
called,  the  "Tithing  Yard  and  Offices."  The 
defendants  WllUam  B.  Preston,  Bobert  T. 
Burton,  and  John  R.  Winder  are  alleged  to 
be  daimants,  as  trustees  of  the  property 
for  the  voluntary  religious  association 
known  as  flie  Chnrch  at  Jesns  Christ  of 
lAtto^Day  Saints.  James  P.  Freeae  and 
SpencOT  Clawson  lnterv«ked  In  bdiaU  of 
themselves  and  all  other  members  of  the 
religions  association  known  as  the  Church 
of  Jesus  Christ  of  Latter-Day  Saints,  claim- 
ing that  the  pn^^^  belonged  to  that  re- 
llfrfous  body.  The  defendants  Preston,  Bmv 
ton,  and  Winder  answered  the  complaint 
Freese  and  Clawson,  1^  tiidr  petition  in  In- 
tervention, set  up  substantially  the  same 
facts  as  alleged  in  the  answer  of  the  trus- 
tees. The  case  was  tried  by  the  court  with- 
out a  Jury.  Findings  of  tact  and  condu- 
slona  of  law  were  made,  and  Judgment  en- 
twed  In  favor  of  tbe  United  States,  e»- 
dieatfng  and  forfeiting  tbia  jimpertj.  The 
defendants  and  Interveners  appeaL  Two 
assignments  of  error  are  made,  which  we 
deem  it  necessary  to  oonslder  uptm  this  ap- 
peal: First,  that  tSa  court  lirred  in  deciding 
that  the  property  ma  subject  to  torfdtaro 
and  escheat,  fbr  the  reason  lliat  tqKm  the 
fftcts  fbund  it  appeared  tlie  Church  of  Jesus 
Christ  of  Latter-Day  Saints  bad  a  vested 
Interest  In  said  luroperty  m  or  before  July 

I,  1862;  aecond,  fhs  court  erred  in  dedding 
that  the  pn^terty  was  sabject  to  tortdtore 
or  escbeat,  tor  the  reason  that,  upon  the 
facta  found,  all  proceedings  to  twtdt  or  es- 
cheat the  property  were  barred  by  section 
1047  of  the  Bevised  Statutes  of  the  United 
States.  TbSa  section  of  the  Bevised  Stat- 
utes was  pleaded  both  by  the  defendants 
and  the  Intervenon  in  bar  at  tbB  actlra. 
Wo  win  OHUldar  these  objections  in  the  in- 
verse order  in  which  they  are  stated. 

Section  1047,  rdied  upon,  la  as  toQows: 
*fKo  suit  or  pnMecatio&  fl»  say  panaltj  or 


forfdtute  pecuniary  or  otherwise  accruing 
under  the  laws  of  the  United  States,  shall 
be  maintained  except  In  cases  where  It  is 
otherwise  specially  provided,  unless  the 
same  is  commenced  wlthiir  five  years  from 
the  time  when  the  penalty  or  forfdture  ac* 
croed."  The  forfeiture  datmed  in  tliis  case 
arises  under  section  3  of  the  act  of  July  1, 
1862,  which  Is  as  foUows:  "That  It  shaU 
not  be  lawful  for  any  corporation  or  asso- 
ciation for  rdlgtoDS  or  charitable  purposes 
to  acquire  or  hold  real  estate  In  any  terri- 
tory of  the  United  States  duzlng  the  exist- 
ence of  the  territorial  goYemment,  of  a 
greater  value  tiian  $50,000.00,  and  aU  real  es- 
tete  acquired  or  hdd  by  any  audi  corporation 
or  association  contrary  to  the  provisions  of 
this  act  shall  be  forfeited  and  escheated  to 
the  United  Stetes,  provided  that  the  exist- 
ing vested  rights  In  real  estete  shall  not  be 
impaired  by  the  provlslona  of  this  section." 
The  title  to  the  land  in  Controversy  was 
acquired  by  the  mayor  of  Salt  Lake  Ci^  in 
November,  1871.  In  1872  It  was  CMiveyed 
to  the  trustees  of  the  corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints 
for  the  use  and  benefit  of  said  church.  Ti- 
tle remained  In  said  trustees  until  the  3d 
of  March,  1887.  It  is  claimed  by  the  ap- 
pdlante  that,  more  than  five  years  having 
elapsed  since  the  perfect  title  to  the  prop- 
erty was  acquired  by  the  chnrch,  no  action 
can  now  be  prosecuted  by  the  United  States 
to  forfeit  or  escheat  the  property.  We  have 
been  dted  to  no  case  upon  this  question  ex- 
actly like  the  one  at  bar.  Several  cases 
have  been  cited  in  which  It  Is  held  that  Bec-- 
tlon  1047  applied  to  debte  and  civil  actions 
and  forfdtiu%s,  as  well  as  to  criminal  ones. 
It  was  so  held  In  the  case  of  Adams  v. 
Woods,  2  Cranch,  336,  which  was  a  suit  tu 
enforce  a  penalty  founded  on  the  act  of  tliu 
22d  of  March,  1794,  (1  Stat  347.)  prohibit- 
ing the  slave  trade.  It  was  held  that  the 
action  was  barred,  not  having  been  begun 
within  the  period  prescribed  by  the  statute. 
Marshall,  C.  J.,  discussing  the  question,  sayin: 
"It  is  pretended  that  the  prosecutions  limit- 
ed by  this  law  are  those,  only,  which  are 
carried  ,<m  In  the  form  of  an  indictment  or 
Information,  and  not  those  where  the  pen- 
alty Is  demanded  by  an  action  of  debt.  But 
If  the  words  of  the  act  be  examined  they 
will  be  found  to  apply,  not  wly  to  any  {»ar- 
tlcular  mode  of  proceedlnib  but  guierally  to 
any  prosecution,  trial,  or  punishment  tor  tlie 
offense."  And  the  coort  hdd  that  tlw  ac- 
tion of  debt  tor  the  penalty  was  a  proeecn- 
tlon,  and  was  barred  by  the  statute  of  limi- 
tation. We  think  secOcm  1047  indndm  dvil 
as  well  as  criminal  proceedings.  But  tue 
difficulty  in  the  case  at  bar  Is  that  the  lan- 
guage of  aecti<ni  8  (Mt  the  act  of  July  1. 1862. 
Is  tliat  all  real  estete  aoiinlred  ox  held  by 
any  sudi  corporation  or  association  shall  be 
forfeited,  etc.  Ooonael  for  appellant  do  not 
deny  that  the  propwty  in  qpastltni  was  held 
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In  Tlolatlou  ot  tills  itatnte  wltiiin  five  years 
preceding  the  commencement  of  this  salt. 
The  cases  most  nearly  in  point,  It  seems  to 
08,  are  those  arising  under  the  Internal  rev- 
enue laws,  where  proceedings  In  rem  for  for- 
feiting real  estate  are  repeatedly  provided 
for.  For  Instance,  land  becomes  forfeited 
for  being  used  for  the  purposes  of  distillery, 
where  the  required  bond  has  not  been  given. 
Sections  3281.  3260,  Rev.  St  U.  S.  Under 
snch  statutes  It  has  been  frequently  held 
that  the  property  Is  subject  to  forfeiture  on 
account  of  continued  use  of  it, 'notwithstand- 
ing the  use  may  have  begun  more  than  five 
years  b^ore  the  commencement  of  the  ac- 
tion. In  contemplation  of  law,  the  land  it- 
self Is  guilty,  and  It  Is  the  guilt  of  the 
land  that  maltea  it  forfeitable  by  reason  of 
its  being  emplc^ed  in  an  unlawful  use. 
Wap.  Proc.  In  Bem.  t  178,  says:  "Lands 
are  forfeited  for  use  In  c<mtraTention  of 
law.  The  violation  of  law  by  fte  use  of  the 
land  IB  in  some  Instances  by  the  owner,  but 
not  necessarily  so.  It  is  not  the  ownor's 
goilt,  but  the  land's  guilt,  by  Its  nae,  that 
renders  it  forfrit  There  Is  an  offending 
person  and  an  offending  thing,  hut  the  pro- 
ceedlngs  are  against  the  latter."  At  section 
182.  the  same  author,  analysing  section  8 
of  the  act  of  July  1,  1862,  above  dted.  says: 
"The  thing  to  be  sdsed  and  condemned  ts 
territorial  real  estate  worth  more  than  $50,- 
000.  The  ofT^ise  of  the  thing  Is  b^ng  ac- 
quired or  held  by  the  religious  or  charitable 
association  to  the  amount  forbidden.  Hie 
jus  In  re  arises  from  the  contravention  of 
law."  We  believe  this  to  be  a  proper  con- 
struction of  the  statute  before  ns,— that  tlie 
property  acquired  or  held  In  violation  of  the 
law  within  Ave  years  before  the  commence- 
ment of  the  action  is  subject  to  foifeitare. 

The  remaining  question  which  we  deem  it 
necessary  to  consider  is  whether  or  not  Hie 
property  Involved  in  tUs  action  ccnnea  with- 
in the  proviso  found  In  section  8  of  the  act 
of  July  1,  1862.  That  proviso  is  as  A^ws: 
"That  existing  rested  rights  In  real  estate 
shall  not  be  impaired  by  the  provisions  of 
this  section."  TtM  findings  of  ftict  in  this 
case  show  that  the  land  In  controversy  In 
this  action  was  first  laid  out  in  1848;  then 
taken  possession  of  by  the  lepreBentatlTea 
of  the  church  known  as  the  Ghnrch  of  Jesna 
Christ  of,  Latter-Df^  Saints,  mus  church 
was  a  voluntary  sect  until  January  19,  1^, 
when  it  was  Incorporated,  and  that  the  cor- 
poration subsequently  possessed  it,  up  to  and 
Including  July  1,  18S2.  Oliat  buildings  and 
other  Improvements  of  considerate  value 
were  bunt  thereon  hy  the  chnrch,  and  that 
the  church  was  In  actual  possession  and  use 
of  Um  pn^perty,  and  the  ImprOTonents 
thereont  imtO  flie  lat  day  of  July*  1802. 
That  in  Norembor,  1871,  the  land  was 
tered  nnder  Uie  toiwiMite  act  by  ISw  mayor 
at  Salt  Lake  Olty.  miat  Bxigbam  Tonng, 
who  was  then  president  of  the  church, 
dalmed  the  land  under  the  towHUa  lav. 


and  It  was  c(Hiv«yed  to  him  by  the  mayor 
of  said  city,  as  trustee  fbr  the  church  afore- 
said. That  It  afterwards  passed  by  mesne 
conveyance  to  Robert  T.  Burton,  who  held 
the  title  on  the  3d  day  of  March,  1887,  as 
trustee  for  the  church,  ^e  question  arises 
whether  or  not  this  parcel  of  land  Is  for- 
feitable to  the  government  of  the  United 
States  under  section  S  of  the  act  of  congress 
of  July  1,  1862,  which  we  have  already  quot- 
ed at  length  in  this  (pinion.  It  Is  claimed 
by  counsel  for  the  govemmoit  that  inas- 
much as  the  town-site  law  had  not  been  ex- 
tended over  the  territory  of  Utah  at  the  time 
of  the  passage  of  this  act,  nor  hau  the  public 
surveys  been  extended  over  the  lands  In 
controvert,  the  church  had  not,  nor  was 
it  posslUe  for  it  to  have,  acquired  any  vested 
interest  In  the  lands  in  controversy  at  or 
prior  to  the  time  this  act  took  effect;  that 
it  had  no  interest  which  the  government 
was  bound  to  respect  We  do  not  deem 
it  necessary  to  decide  whether  or  not  con- 
gress had  authority,  nnder  the  constitution, 
to  Ignore  a  right  such  as  the  church  had 
In  these  lands  In  July,  1862.  The  real  ques- 
tion Is  whether  or  not  tills  act  manifests 
an  intention  on  the  part  of  congress  to  pre- 
serve or  ignore  that  rlt^t,  snch  as  it  was. 
We  soiously  doubt  whether  congress  has 
that  unlimited  control  over  the  property 
rights  of  persons  upon  the  public  domain 
which  counsel  for  the  government  insist  up- 
on. The  city  of  Salt  Lake  was  founded  In 
1817.  In  1850  the  terrltorlsl  government 
was  organized..  Oongress  passed  the  organic 
act,  and  thereby  extended  an  invitation  to 
the  dtisens  of  the  government  to  eetablish 
their  homes  In  the  territory.  Under  this  In- 
vitation, citizens  took  up  their  abode  hen 
in  great  numbers  prior  to  the  passage  of  the 
act  of  1862.  It  was,  of  course,  nndlsputeUy 
necessary  that  these  settlers  should  found 
dtles  and  villages  at  once,  and  enter  into 
possession  of  portions  of  the  public  domain, 
cultiTate,  build  upon,  and  otherwise  Improve 
the  same,  nothwltiistanding  that  neither  the 
towoHBlte  law  nor  the  puWic  surveys  had 
been  extended  over  the  territory.  In  1862 
Salt  Lake  Olty  was  a  town  several  thou- 
sand families,  and  large  sums  had  already 
been  expended  In  buildings  and  other  Im- 
provements by  the  InliabitantB  within  tiie 
corporate  llmlte  of  the  dty.  Now  it  la 
claimed  that  congress  had  the  power  In  1882 
to  have  withdrawn  all  lands  within  the  city 
for  sale,  and  to  have  driven  the  inhabitants 
ct  the  city  ttaerefimn.  We  tirink  It  may  well 
be  questioned  whether  such  action  on  the 
part  of  the  government  would  not  be  a  vlo- 
latl<Hi  of  that  provision  of  the  eonstltattoii 
whlcli  ordains  that  no  one  shall  be  deprived 
of  his  life,  liberty,  or  property  save  doe 
process  of  law,  but  it  ia  not  neceaaary  tut 
us  to  decide  this  question.  In  our  view  of 
this  caae,  tf  It  be  conceded  that  eongreaa 
has  the  authority,  under  the  cdnaUtuUnn,  to 
parpatrato  ancb  an  act  af  vodty  and  «^ 
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presrion  towards  Its  dtlzeiw  aa  that  aboT* 
Indicated,  It  is  certainly  not  to  be  Ughtly 
pranimed  tbat  the  soyenunent  contemplated 
any  such  wronjr  or  Injustice. 

This  brings  us  to  the  question  of  what  Is 
the  meaning  of  tiie  proTlso  "that  olstlng 
Tested  ri^ts  In  real  estate  shall  not  be  im- 
paired b7  the  provisions  of  this  Bectlon."  In 
Cooley'i  Constltutlcmal  Limitations,  (page 
488.)  the  author  says:  "But,  as  a  shield  of 
protection,  the  term  'vested  rights*  is  not  used 
In  any  narrow  or  tedmleal  sense,  or  aa  Im- 
porting legal  power  or  control,  merely,  bat 
rather  as  Impairing  a  rested  interest,  which 
It  is  right  and  equitable  that  the  gorem- 
ment  should  recognlxe  and  protect,  and  of 
which  the  individual  cannot  be  deprived  ar- 
bitrarily without  Injustice."  It  Is  dear,  by 
the  decisions  of  the  supreme  court  of  the 
United  States,  that  the  church  bad  at  the 
time  of  the  passage  of  the  act  of  1862  an 
Interest  In  the  lands  In  controversy  in  this 
action  which  the  law  recognizes,  and  such 
as  the  courts  of  the  government  would  en- 
force and  protect  It  had  a  rl^t  of  pos- 
session which  the  court  would  have  enforced 
agnlnst  any  one  who  disturbed  it  In  Its  pos- 
session. It  had  an  interest  such  as  It  could 
Incumber  by  way  of  mortgage,  and  the  fed- 
eral courts  woidd  have  oiforced  the  mort- 
gage.  It  had  an  interest  such  as  it  could 
contract  to  sell  and  coavey.  and  specific 
performance  of  such  contract  would  have 
been  enforced  by  the  courts.  See  String- 
fdlow  V.  Cain,  99  U.  S.  610;  Hussey  v.  Smith, 
99  U.  S.  20;  Lamb  v.  Davenport,  18  Wall. 
807.  An  examination  of  these  cases  will 
show  that  according  to  the  rule  established 
in  the  supreme  court  of  the  United  States, 
if  in  1861  the  church  had  entered  Into  a  con- 
tract with  one  then  an  occupant  of  the  Tith- 
ing House  property  for  the  purchase  thereof, 
upon  a  pr(^r  tender  being  made,  the  ven- 
dor had  refused  to  convey,  the  courts  of  the 
United  States  would  have  compelled  a  convey- 
ance, or,  had  the  church  refused  to  accept  a 
conveyance,  and  make  payment  according  to 
contract,  the  vendor  could  have  had  a  de- 
cree enforcing  payment  Suppose  the  church 
had  acquired  the  Interest  which  It  had  In 
the  Tithing  House  property  at  the  time  of  the 
passage  of  the  act  of  1862  In  the  mann«> 
Just  suggested.  It  la  clear  that  it  would 
have  had  no  bettw  or  greats  Intraest  or 
right  than  it  In  fact  had  at  that  time;  and 
yet.  If  the  contention  nt  connsd  for  the 
goremment  is  cwreet  the  same  court  which 
rmdered  the  decree  enfordng  ntch  ooatract 
against  the  church  would  be  compelled  also 
to  hold  that  the  church  had  no  estate  or  In- 
terest In  the  ivoperty,  veeted  m  otherwise. 
Jn  tba  ease  of  Lamb  v.  DaveiqKwt  18  Wall. 
807.  the  dcCeodant  Davenport,  had  acquired 
poBsassloD  hj  ponibaae  9t  cwtian  lots  upon 
patUe  lands  at  the  United  States  in  the  dty 
of  Portland,  Or.  Aftsr  the  title  had  been 
perfected  the  owner  of  the  title  undertook 
|0  rsosnc  tb»  prcverty.   DaTsnport  defend- 


ed upon  the  ground  Oat  h»  was  the  equitable 
owner.  Mr.  Justice  MlUer.  In  deUvalng 
the  opinion  of  the  court,  says:  'Ihe  equity 
which  Davenport  sets  up  in  his  cross  bill 
arises  from  transactions  antecedent  to  the 
Issue  of  the  patent  ccxtlflcate  of  Lownsdale, 
and,  indeed,  antecedent  to  the  enactm^t  ot 
the  donati<Hi  law  of  congress,  under  irtiidi 
Lownsdale's  title  originated.  It  is  not  nec- 
essary to  recite  in  this  ophiion  all  of  those 
transactions.  It  Is  suffld^  here  to  say 
that  several  years  before  any  act  of  congress 
existed  by  which  title  to  the  hmd  could  be 
acquired,  settlement  on  and  cultivation  at  a 
large  tract  of  lands,  which  Includes  the  lots 
in  omtroversy,  had  been  made,  and  a  town 
laid  off  Into  lota,  and  lots  sold,  and  that  thest 
are  a  port  of  the  present  city  of  Portland. 
Of  course,  no  legal  title  vested  In  any  one  by 
these  proceedings,  for  that  remained  In  the 
United  States,  all  of  which  was  w^  known 
and  undisputed;  bat  it  was  equally  well 
known  that  these  poasesawy  rights  and  im- 
provements placed  on  the  soil  were,  br  the 
policy  of  the  government,  generally  protected, 
so  far,  at  least  as  to  give  priori^  of  the 
right  to  purdiase  whenever  the  land  was 
offered  for  sale,  and  whwe  no  ^edal  rea- 
son existed  to  the  c<mtrary.  And  though 
these  rights  oe  claims  rested  on  no  statute, 
or  any  positive  promise,  the  genial  recogni- 
tion of  them,  in  the  end,  by  the  govenunemt 
and  Its  disposition  to  protect  the  meritoriooa 
actual  setti^  who  were  the  pioneers  oi 
Immigration  in  the  new  territories,  gave  a  de- 
cided and  w^-understood  value  to  these 
claims."  And  so  we  find  hare.  l%e  pos- 
sessory rights  of  the  several  occupants.  In- 
cluding the  church,  of  Iota  in  the  dty  of 
Salt  Lake,  together  with  the  Improvemaits 
thereon  at  the  time  of  the  passage  of  the  act 
of  1862,  had  a  well-und^stood  value;  and 
It  was  this  valuable  estate  or  interest  whidi 
congress  intended  to  preserve  unimpaired  by 
the  proviso  of  section  3  of  the  act  of  July  1. 
It  is  evld^t  that  it  was  not  the  Intention 
at  the  government  by  Its  leglshttlon,  to  dis- 
turb, or  in  any  manner  interfere  with,  any 
Interest  whatever  the  nature  th^eof  mlgbt 
be,  which  had  been  acquired  prior  to  the 
passage  ct  the  act  The  act  looked  to  the 
future  only.  ^nUs  mvxb  Is  apparoit  from  the 
fSce  of  it  It  we  Uh^  to  the  debates  In  caa- 
gress  1UKHI  the  passage  of  the  law,  we  And 
that  such  was,  unquestionably,  t&e  genoal 
purpose  of  the  framers  at  this  act  SectKm 
8  of  the  act  was  an  amendment  reported 
by  flis  judiciary  committee  at  the  senate 
to  the  house  bUL  In  the  Guigressional  Globe 
at  18B2,  (page  2506,)  win  be  found  the  state- 
ment <a  Senator  Bayard,  of  tbat  committee. 
In  reporting  this  sectifm.  without  qootiog 
his  language.  It  Is  sufficient  to  say  that  he 
dedares  dearly  the  purpose  at  congress  is 
to  prevent  the  churdi  trom  acquiring  any 
other  or  farther  proparty  than  that  It  ttken 
possessed,  except  it  be  wlOiin  tiie  llmit^tlan 
Qt  ths  aeetton.   W«  ar«  nwave  at  tbm  fact 
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that  ttie  argaments  of  Iflglslabmi  In  debate 
on  the  passage  of  a  law  cannot  be  resorted 
to  for  the  piBpoaa  of  gtrlng  a  meaning  to 
ibe  term*  found  tn  the  vtatate,  but  the?  may 
be  resorted  to  In  asco'tahilng  the  general 
object  of  the  l^slatiTe  enactment  See 
opinloD  of  Jturtioe  Fl^  In  Ah  Kow  t.  Nnnan, 
0  Sawy.  oeo. 

Again,  this  fs  a  penal  statnte,  and,  accord- 
ing to  a  fundamental  mle  of  interpretation* 
It  la  to  be  strictly  conetraed  agafaurt  the 
^Tcmment,  and  It  Is  to  be  Ubo-ally  constraed 
In  ftiTor  of  the  pers<m  or  corporation  sought 
to  be  charged  with  its  penalties.  As  was 
said  in  Chase  r.  Railroad  Oo.,  26  N.  Y.  525: 
"In  statutes  girlng  a  penalty,  If  there  be  rea- 
flonable  donbt  of  the  case  made  npon  the 
trial  or  in  the  pleadings  coming  within  the 
statutes,  the  party  of  whom  the  penalty  Is 
'dalmed  Is  to  hare  the  benefit  of  such  doubt" 
Now,  If  this  proviso  is  not  Intended  to  pre- 
serve and  protect  Just  such  a  right  as  tlie 
church  had  In  this  parcel  of  land.  It  is  en- 
tirely clear  that  there  Is  nothing  which  It 
could  preserve  or  protect  and  this  must  have 
been  known  to  congress.  While  the  language 
of  the  section  Is  general,  it  Is  a  matter  of 
common  knowledge  that  it  was  aimed  at  the 
Mormon  Chiu'ch  in  Utah.  As  was  said  by 
Mr.  Justice  Field  In  the  case  Jnst  cited  In 
6  Sawy.,  "the  class  character  of  this  leg- 
islation Is  none  the  less  manifest  because 
of  the  general  terms  In  which  it  is  ex- 
pressed. We  cannot  shut  our  eyes  to  mat- 
ters of  public  notoriety  and  general  cog- 
nizance. When  we  take  our  seat  npon  the 
bench,  we  are  not  struck  with  blindness, 
and  forbidden  to  know  as  Judges  what  we 
see  as  men;  and  when  an  ordinance  so  g«ier- 
al  in  its  terms  only  operates  upon  a  special 
race,  sect,  or  dass.  It  being  nniversaUy  un- 
derstood tliat  it  Is  to  be  enforced  against 
that  race,  sect  or  class,  we  may  Justly  con- 
clude that  It  was  the  Intention  of  the  body 
adopting  It  that  It  should  have  such  opera- 
tion, and  treat  It  accordingly."  There  was 
no  United  States  land  c^ce  establlahed  In 
Utah  until  long  after  1602.  Congress  Is  pre- 
•tuned  to  have  known  that  the  legal  title 
to  no  single  foot  of  land  In  the  territory 
had  passed  from  the  government,  to  any  In- 
dividual or  corporation,  at  the  time  this  law 
tofA  effect  As  we  have  shown,  it  was  in- 
tended to  affect  only  the  rights  and  interests 
of  tiie  Mwmon  Ohnrch  In  Utah.  It  cannot 
be  seriously  claimed  that  the  purpose  of  con- 
gress In  the  proviso  of  section  3,  under  the 
drcnmstances,  was  to  preserve  and  protect 
only  some  l^al,  vested  estate  or  Intowt  In 
lands,  tOK  the  reascn  that  it  was  Impossible 
to  do  this.  The  cfaurdi  against  vhidi  the 
I^lslaticm  was  directed  could  not  have, 
l«lot  to  that  time,  acquired  any  such  taitw<> 
est  We  axe  of  opinion  that  this  property 
Involved  In  this  action  was  not  anbject  to 
forfeltnre  or  sscbeat,  .yndw  the  provisions 
•f  ttie  act  of  18S2,  •*!  that  the  Judgment 
«f  the  court  bdow  sMftd  be  reversed,  and 


the  case  remanded,  with  directions  to  dls- 
mlie  the  Mtfon,  ud  It  1>  ao  erdired. 

fiflNBB  and  BABTCH,  conenr. 


UNECBD  8TATB8  T.iOABDO  HOUSD  AND 
HISTOBIAN  OFFIOB  et  el. 
(Snvreme  Oontt  of  Utah.  Aug.  81.  1898.) 

BSB  JuniOATA. 

Act  Cong.  Uaich  S,  1887.  II  17,  28,  ao- 
thorixed  the  inpreme  court  of  Utah  to  w- 
point  a  receiver  for  the  property  of  the  Cburch 
of  Jesus  Christ  of  Latter-Day  Saints,  until  It 
could  be  disposed  of,  and  to  dispose  of  It  for 
lawful  purposes  of  like  nature  with  those  for 
which  it  had  been  given  to  the  church,  and  to 
set  apart,  and  place  in  the  hands  of  truBteea, 
the  real  estate  of  the  church  nsed  for  places 
of  worship,  panonages,  and  burial  groonds. 
Held,  that  the  judgment  in  an  action 
brought  under  such  statute  was  not  res  ju- 
dicata of  the  ri^t  of  the  United  States  to  for- 
feit and  escheat  land  hdd  by  such  church  la 
vlt^tion  of  Aet  Cong.  July  1,  1862,  declar- 
ing that  all  real  estate  held  in  any  twritory 
of  the  United  States,  by  any  corporation  for 
religions  purposes,  of  greater  value  than  fSO,- 
000,  diall  be  forfeited  and  escheated  to  the 
United  States. 

Appeal  from  distrct  court  third  dlstzlet; 

a  a  Zane,  Justice. 

Action  by  the  United  States  against  cer- 
tain real  estate  situate  in  the  city  and  county 
of  Salt  Lake,  belonging  to  the  late  edrpora- 
tion  of  the  Church  of  Jesus  Cluist  of  Labter- 
Day  Saints,  known  as  the  "Oardo  House"  and 
"Historian  Office  and  Orounds,"  and  William 
B.  Preston  and  others,  as  trustees  of  such 
churoh,  to  forfeit  and  esdieat  such  property 
to  the  United  States,  tn  which  James  P. 
Freese  and  anoth«  Intervened  in  behalf  of 
themsdves  and  all  other  members  of  such 
diundL  Fr<Hn  a  Judgmoit  In  favor  of  plain- 
tiff, defendants  and  interveners  appeal  Af- 
firmed In  part  and  reversed  tn  part 

F.  S.  Ricliards,  Le  Grand  Young,  and  W. 
H.  Dickson,  for  appellants.  The  United 
States  Attorney,  (Bennett  Marshall  &  Brad- 
ley, of  counsel,)  for  the  United  States. 

SMITH,  J.  ms  proceeding  is,  in  its  genr 
eral  features,  like  the  case  of  U.  S.  v.  Tithing 
Yard,  34  Pac.  Rep.  55,  (Just  decided,)  and 
Is  governed  by  the  decision  in  that  case,  ex- 
cept for  the  difference  tn  the  state  of  facta. 
The  property  called  the  "Qardo  House,"  be- 
ing the  B.  %  of  lot  6,  hi  block  75,  phit  A  of 
Salt  Lake  sorvey,  as  shown  by  the  find- 
ings of  fact  was  not  acquired  by  the  dinrch 
until  1877,  and  the  church  had  no  Interest 
In  It  (HI  July  1, 18U2.  Hence,  under  the  cmi- 
cluHlon  reached  In  the  Tithing  Yard  Case, 
the  property  Juat  described  as  the  *13ardo 
House"  la  subject  to  fofftttmre,  and  iSie  de- 
cree esdieating  It  to  tile  plaintiff  should  be 
affirmed.  As  to  the  property  described  In 
the  oomplalnt  and  flnfflngs  as  a  part  of  the 
W.  %  of  lot  6,  block  75.  plat  A  In  Salt 
Lake  Glty,  commauslng  at  a  point  10  rods 
weat  of  Oe  nortiieaat  CMser  of  asld  lot  % 
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thence  south  10  rods,  llienee  west  7  rod*, 
thence  nortli  10  loda,  thesice  east  7  rods  to 
the  place  of  beginning,  and  called  the  "His- 
torian Office  and  Grounds,"  It  appears  that 
the  pn^erty  was  acquired  by  the  chordi 
In  1855,  and  was  then  substantially  improved, 
and  that  the  church  was  on  July  1,  1862, 
and  erer  since  has  been.  In  the  actual  pos- 
session of  this  property.  We  hold  that  the 
church  had  a  vested  Interest  In  this  property 
at  the  time  of  the  passage  of  the  act  of 
Inez,  and  that  it  was  res^red  to  the  church 
and  not  rendered  subject  to  escheat,  by  the 
proTltions  ct  that  act,  as  Indicated  in  our 
f^lnlixi  In  the  Tithing  Yard  Case. 

We  deem  It  proper  to  add  in  this  oidnlon 
the  followlni^  which  was  omitted  from  the 
opintfm  In  the  principal  ease:  It  was  sug- 
gested, rather  than  urged,  on  the  argument, 
that  the  right  of  the  government  to  a  for- 
feiture In  all  of  these  cases  was  already 
adjudicated  in  &vor  of  the  govermneat  by 
the  decision  of  the  supreme  court  of  flie 
United  States  In  the  case  of  Late  OHimrar 
tlon  of  Church  of  Jesus  Christ,  etc.,  v.  U. 
a..  136  U.  8.  1,  10  Sup.  Ct  Rep.  792.  We 
cannot  agree  to  this  view.  That  was  an  ao- 
Ham  commenced  in  this  court  under  special 
powers  conferred  on  this  court  by  the  act 
ot  Afardi  8,  1887.  It  is  not  to  be  ocxLtended 
that  this  court  hod  any  Jurisdiction  In  the 
premlBes,  except  that  conferred  by  the  act. 
An  examination  of  the  act  and  the  prorlsl<Mi8 
of  sections  17  and  26  will  show  that  the  Ju- 
risdlctl<Hi  of  this  court  was  limited  to  two 
subjects:  (1)  To  appoint  a  receiver  tor  the 
prop«ty  of  the  church  corporation  until  it 
could  be  disposed  of,  and  flnaJly  to  dispose 
of  It  for  lawful  purposes  of  like  nature  with 
those  far  which  it  had  been  given  to  the 
church;  (2)  to  set  apart,  and  place  in  the 
tiands  of  the  trustees,  the  real  estate  of  the 
church  used  for  places  of  worship,  parson- 
ages, and  burial  grounds.  This,  we  think, 
was  the  full  extent  of  the  Jurisdiction  <rf 
this  court  In  that  case,  and  this  seems  to 
have  be^  the  view  of  both  this  court  and 
the  supreme  coiu^  of  the  United  States  In 
deciding  that  case.  This  being  the  case,  <rf 
course  the  right  of  the  government  to 
es(dieat  the  property  proceeded  against  In 
these  actions  was  not.  and  could  not  have 
been.  Involved,  This  view  is  fully  supported 
by  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  referred  to.  In 
the  opIuKuQ  (136  U.  S.  94,  10  Sup.  Ct  Rep. 
810)  the  court  says:  "Ttiis  suit  is  in  some 
respects  an  auxiliary  one,  Instituted  for  the 
purpose  of  taking  possession  of,  and  holding 
for  final  dl^Medtlon.  the  piopraly  of  the 
defunct  corporation,  in  the  hands  of  a  r» 
celver,  and  winding  up  its  affairs.  To  that 
extent,  and  to  that  extent  only,  the  decree 
of  the  circuit  court  has  gcme.  In  the  pro* 
oeedings  which  liave  been  Institated  in  the 
district  court  of  tlie  territ<M7,  it  will  be  de- 
termined whether  the  real  estate  of  the 
oorporatlon  which  has  been  seised  (except- 


ing portions  exempted  by  ttie  act)  Is  or  Is 
not  to  be  escheated  or  become  fMfelted  to 
the  United  StatM."  Fran  0ie  abora  ctta^ 
tlcm  It  will  be  seen  that  the  supreme  court 
eipreesly  hold  that  the  matter  of  whether 
the  property  in  controrer^y  here  Is  subject  to 
escheat  and  forfeiture  Is  stUl  open  for  ad- 
judication. This  aoticHi  Is  instituted  by  ex- 
press authority  of  section  18  of  the  act  of 
March  8,  1S37.  It  Is*  and  was  Intended  to 
be,  a  proceeding  Tribdly  Indepaident  ot  the 
action  in  tbe  siqweme  ooart  provided  for 
m  sections  17  and  26  of  that  act  It  results 
from  the  cMKdastras  announced  that  the  de- 
cree In  this  case  should  be  affirmed  so  far  as 
it  dedares  a  forf^ture  of  the  Oardo  "Howa 
property,  and  in  so  far  as  It  declares  a  f<»^ 
feltnie  of  the  Historian  Office  property  It 
should  be  reversed,  and  remanded  to  the 
district  court,  with  directions  to  dlsmlv  the 

HINBB  and  BAKTGH,  JJ^  eoncar. 


TJNITBID  BTATBiS  v.  GHUBOH  OOAIi 

LANDS  et  al. 
(Sopreme  Oourt  of  Utah.  Aug.  81,  1888.) 

Appeal  frwn  district  court,  third  district; 
a  8.  Zane,  Justice. 

Action  by  the  United  States  against  oer- 
taln  real  estate  situate  tn  Summit  countyt 
Utah,  belonging  to  the  late  corporation  of  the 
Chnrch  of  Jesni  Christ  of  Latter-Day  Saints, 
and  known  as  the  "Chm^h  Goal  Lands,"  and 
A.  M.  Cannon,  as  trustee  of  such  church,  to 
forfeit  and  escheat  such  property  to  the  Unit- 
ed States.  From  a  Jadgment  in  favor  ot  plaln- 
tlfl^  defendants  appeal.  Affirmed. 

F.  S.  Richards.  Le  Grand  Young,  and  W.  H. 
Dickson,  for  appellants.  The  TJnited  States 
Attorney,  ^wnett,  Marshall  &  Bradley,  ef 
oounsai^      the  United  States. 

SMITH,  J.  The  church  first  obtained  an 
Interest  In  the  lands  proceeded  against  in  this 
case  on  April  S,  1880,  as  shown  by  the  find- 
ings of  fact  and  not  disputed.  In  accordance 
with  the  opinitm  of  U.  S.  v.  Tithing  Yard.  34 
Pac.  Rep.  56,  the  Judgment  of  the  district 
ootu^,  declaring  the  land  proceeded  against 
herein  escheated  to  die  UiUted  States,  Is  a^ 
flnneda 

MINEB  and  BARTON  J3.,  amour. 


UNITED  STATES  v.  CHURCH  FARM  et  al. 
(Supreme  Court  of  Utah.  Aug;  31,  1883.) 

Appeal  from  district  ooart,  third  district; 
O.  3.  Zane,  Justice. 

Action  by  the  United  States  against  certain 
real  estate  situate  in  Salt  Lake  county,  Utah, 
bdonging  to  the  late  corporation  of  the  Church 
of  Jesus  Christ  of  lAtter-Dsy  Sainta,  and 
known  as  the  "Ohorch  Farm,"  and  Frauds 
Armstrong  and  others,  as  tmstees  of  sodi 
church,  to  forfdt  and  escheat  ludi  propoty 
to  the  United  States.  From  a  Jadgmoit  for 
plaintiff,  defeodents  ^q^L  Affirmed. 

F.  S.  Bldiards,  Le  Grand  Young,  snd  W. 
H.  Dicknn,  for  appeBants.  ISie  United  States 
Attorney.  (Bennett,  ifershaU,  and  Bradley,  of 
oounse^)  for  the  UaAt«4  States. 
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SMITH,  7.  The  findings  of  fact  In  this 
ease  sbow  that  the  church  first  acqnired  an  in- 
terest Id  the  real  estate  proceeded  against  in 
this  action,  and  which  is  known  as  the 
"Chnrch  Farm,"  in  the  year  1874;  and  in 
accordance  with  the  rlews  expressed  in  the 
case  of  TJ.  S.  r.  Tltfatng  Yard,  34  Fac.  Bep. 
66,  th«  decree  of  the  district  coort,  declarinf 
the  property  escheated  to  the  United  Sutes, 
is  affirmed. 

BAHTOH  and  MINER,  JX.  conenr. 


HENDBBSON  t.  HIGOINa 
(Supreme  Conrt  of  Utah.  Aug.  80^  1888.) 
Kbvisw  on  Appeal  —  Discretion  or  Dibtkiot 

Ck)UBT — RSFDSAL  TO  RSINSTATK  APFBAL. 

An  order  of  the  district  court,  refnsins 
to  reinstate  an  appeal  from  a  United  States 
commissioner's  court;  which  was  dismissed 
for  failure  to  pay  the  docket  fees  within  the 
time  required  by  the  rules  of  court,  will  be 

Emed  to  have  been  a  proper  exercise  of 
ial  discretion,  unless  the  contrary  is  af- 
tively  and  dearly  shown. 

Appeal  from  distrlot  court.  Salt  Lake  coun- 
ty; G,  S,  Zane,  Justice. 

Action  by  W.  S.  Henderson  against  Chariea 
W.  Hijf^na  From  an  order  of  tbe  district 
conrt  refusing  to  reinstate  an  appeal  from  a 
United  States  commissioner's  coort,  defend- 
ant appeals.  Affirmed. 

Dey  &  Street,  for  appelant  Frank  Pter^ 
for  respondent 

BARTCH,  J.  This  case  was  tried  In  a 
United  States  commissioner's  court,  and  Judg* 
ment  rendered  In  favor  of  tbe  plaintiff  for 
tbe  sum  of  $240.45  and  costs.  From  tbls 
jodgment  the  defendant  perfected  his  ap- 
peal to  the  district  conrt,  and  had  tbe  pa- 
pers transmitted  to  the  clerk  of  the  court, 
but  failed  to  pay  the  docket  fees  within  tbe 
time  required  by  the  roles  of  the  third  dis- 
trict court  Thereopon  the  appeal  was  dis- 
missed, defendant  being  present,  and  resist- 
ing the  dismissal.  On  motion  of  defendant 
the  conrt  granted  a  rehearing,  and,  baring 
heard  the  motion,  made  an  order  refostng 
to  relnsrtate  the  appeal.  From  tbls  order  tbe 
defendant  appealed  to  tbls  court  Tbe  de- 
fendant was  present,  and  resisted  tbe  dis- 
missal, and  again  was  present  at  the  hear- 
ing of  the  motion  to  reinstate.  The  court, 
baring  heard  tbe  arguments  of  counsel,  and 
considered  the  affldarlts  and  circumstances 
connected  with  the  case,  refused  to  vacate 
tbe  order  of  dismissal.  An. abuse  of  Jodldal 
discretion  will  not  be  presumed.  It  must 
tw  afibmatlTely  and  clearly  shown.  In  this 
caae  It  doea  not  so  appear  from  tbe  record. 
This  court  has  repeatedly  held  that  the  rules 
of  the  dfatrlct  courts  are  winUng  upon  the 
parUea  to  an  action.  It  Is  not  sufficient  ez- 
«nfle,  to  avoid  th^  effect  that  attorneys  are 
not  familiar  with  them.  It  Is  their  bnd- 
neas  to  know  Qiein.  The  Judgment  la  af- 
jElrnitfd. 

MINaB  and  SMUH;  JJ^  concur. 


BENNETT  v.  TINTIO  IBON  CO. 
(Supreme  Court  of  Utah.  Aug.  80,  1883) 
Imfaneuno  Jdbt— Ikjurt  to  Shplotb  ni  Usib 

—EriDSNCE, 

1.  On  the  day  set  for  a  trial,— the  7th  of 
the  month,— defendant  requested  a  iwstpone- 
ment  till  the  17th,  as  his  counsel  was  absent 
which  was  given,  the  court  rem&rkloir  that  he 
would  issue  a  special  venire  if  the  regular  jury 
were  discharged  by  that  day.  To  this  the  de- 
fendant made  no  objectlMi  at  the  time,  and,  the 
regular  jury  im-riag  been  in  the  mean  while 
discharged,  a  special  Jury  was  summoned  for 
the  17th.  Sdd,  that  defendant  was  estopped 
to  object  to  such  jury,  it  appearing  that  the 
jury  was  uoobjectlonable,  and  the  i»oceedlngs 
on  the  part  of  tbe  court  were  fair. 

2.  In  the  alwence  of  bad  faith,  the  court 
may,  when  necessity  arises,  and  there  is  no 
regular  Jury  In  attendance.  Impanel  a  jury  to 
try  a  case  which  has  be«i  propo'ly  set,  and  Is 
ready  for  trial. 

3.  In  an  action  for  injuries  to  an  employe 
In  a  mine,  alleged  to  hare  resulted  from  negli- 
gent blasting,  and  from  failore  to  make  a 
proper  examlDation  to  discover  loose  pieces  of 
ore  after  the  blast,  it  is  error  to  ask  a  witness 
if  the  blast  was  prepared  and  tne  examination 
made  in  the  ways  usual  in  that  mine,  when  It 
does  not  appear  that  the  Injnred  employe  knew 
what  those  wsrs  were. 

4.  Plaiatitf  was  emidoyed  by  defendant  la 
sorting  and  carting  away  ore  on  a  roadway 
constructed  across  the  face  of  a  body  oi  ore, 
with  a  precipice  7S  feet  below  it,  and  a  bank 
running  SO  feet  above  it  A  shot  having  be^ 
fired  to  dislodge  ore  above  the  roadway,  anoth- 
er workman,  experienced  In  such  emidoy- 
ment,  by  direction  of  defendants  foreman,  ex- 
amined the  bank  above  the  roadway  by  letting 
himself  down  from  the  top,  aiul  felt  for 
loose  ore  with  a  pick.  After  this  examination 
was  made,  plaintiff  was  told  by  tbe  foreman 
that  tbe  roadway  was  safe,  and  to  set  to  work 
again.  Shortly  after  the  bank  above  the  roaid- 
way  fell  down,  and  knocked  plaintiff  over  tJie 

Sreoipice  below.  Edd,  that  there  was  no  evi- 
enee  of  negligence  on  defendant's  part. 

Appeal  from  district  court  tirat  district; 
J.  W.  Blackbnm,  Justice. 

Action  by  Samuel  Bennett  against  tbe  Tln- 
tlc  Iron  Company.  From  a  judgment  for 
plain11ff»  defoidant  vpeala.  Beraned. 

•  wUHama  A  Tan  Oott,  for  appelant  lOng 
&  Honti,  fta  reapondent 

SMITH,  J.  This  Is  an  appeal  from  a  Judg- 
ment In  favor  of  the  plaintiff,  and  against 
the  defendant  for  the  som  of  ^,000,  ren- 
dered May  17,  1892,  and  for  costs.  Tbe 
damages  were  awarded  for  a  po-wmal  In- 
jnry  alleged  by  plaintiff  to  bare  been  sus- 
tained by  blm  while  In  tbe  em^oy  of  the 
defendant  caoaed  by  the  ne^gaice  of  the 
defendant  Three  asslgnmoits  of  emt  are 
made  npon  this  appeal:  Flra^  that  the 
coort  below  erred  in  orermllng  the  defend- 
ants challenge  to  the  panel  of  the  trial  jury; 
second,  that  the  court  erred  In  snstatulng 
plalntUTa  objection  to  a  certain  question 
asked  of  tbe  witness  William  Gundy  by  de- 
fendant's cffOnael;  and,  third, 'that  the  evi- 
dence was  Insufficient  to  jostUy  any  rerdlct 
In  favw  at  the  i^alntlfl^  and  against  tba  de- 
fendant 
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Upon  tbe  flnt  error  asrigned,  to  wit,  tbe 
OTCSTulliig  of  defendant's  dullonfft  to  tbe 
pand  of  tbe  trial  Jury,  tiie  following  fftcts 
appear  In  tbe  record:  Hie  case  was  set 
down  for  trial  on  the  9tli  day  of  Maj,  1802, 
In  tti  regular  order,  won  th»  calendar  of 
tha  court  That  It  waa  or  would  hare  bem 
reached  upon  the  call  on  ttiat  day,  but  on 
tbe  7th  day  of  May  the  defendant  appeared 
In  conrt,  and  requested  Uiat  the  trial  be 
postponed  to  the  17th  oa  account  of  tbe  ab- 
sence of  defendanfa  attorney.  This  was 
objected  to  for  the  reason  fliat  It  might  re- 
Bolt  In  a  continuaDce  of  tbe  caae  fin*  tbe 
term,  sa  the  Jury  trials  wwe  abrat  condod- 
ed.  When  the  challenge  waa  made  the 
court  made  the  following  statement,  which 
waa  not  disputed,  and  whkdi  appears  in  the 
recwd:  "Tbm  fact  la  tbii:  Hie  remark  I 
made  -when  It  waa  set  tor  tiie  1711i  waa 
that  perhaps  tiie  Inzy  would  be  discharged 
befm  then,  but  that  If  It  was  we  would 
Issne  a  special  venire,  and  I  would  continue 
tbe  case  to  that  time.  There  was  nothing 
said  on  elUiflr  side  In  the  way  nt  obtf  ectloD  to 
this."  challenge  waa  ixpoa  the  ground 
that  tbe  Jury  had  been  summoned  especially 
to  t^  ttds  particular  casa  It  seems  that  1^ 
reason  of  the  poBtponement  of  the  case  to 
the  17th  the  regular  calendar  of  Jury  casea 
waa  condnded  several  days  before  that  date, 
and  the  regular  Jury  In  attoidance  was  dis- 
charged. When  the  day  arrived  for  the 
trial  of  this  case,  In  accordance  wltt  the 
statemrat  of  tbB  court  Just  quoted,  a  renlre 
was  Issued  for  a  pary  to  try  Oie  case,  and  It 
waa  challenged  upon  the  ground  stated  by 
flia  detfendant  aa  follows:  "Defendant  now 
diallenges  the  oitlre  panel  of  tbe  Jury  in 
tbe  box,  called  In  tbls  case^  and  examined 
upon  th^  T<^  dire,  for  the  reason  that 
there  Is  no  regular  panel  for  the  term  of 
this  court  In  attendance  at  this  time;  that 
the  jury  that  has  been  called,  as  appears 
by  the  records  <tf  Ibe  coort,  have  been  sum- 
moned on  a  special  venire  this  date  Isaur 
ed  and  served  by  the  marshal,  be  making* 
the  selection  of  Jurors  himself;  and,  fur- 
ther, that  tbe  said  Juiy  Is  not  a  regular  panel 
selected  from  the  lists  for  Jurors  for  the 
term  provided  under  the  toritorlal  statute, 
or  by  any  other  method,  aa  a  regular  panel 
for  the  present  term  of  thla  conrt"  Coun- 
sel for  defendant  atated,  In  connection  with 
the  cballenge.  that  he  had  no  objection  to 
the  personnel  of  the  jury.  We  do  not  think 
the  court  erred  In  denying  this  challenge. 
There  Is  abundant  authority  for  holding  that 
where  there  is  no  intimation  or  chaise  of 
bad  faith  the  court  has  the  power,  when- 
ever the  necessItT'  arises,  and  there  is  no 
regular  jury  in  attendance,  to  impan^  a 
Jury  to  try  a  case  wliich  has  been  properly 
set  and  is  ready  for  trial  to  a  jury.  See 
ii&ckef  y.  People,  2  CSolo.  13;  Stone  v.  Peo- 
ple, 2  Scam.  S35;  Yanderwerker  v.  People 
6  Wend.  630:  Hunt  v.  Scobie,  S  B.  Hon.  469; 
Baed  T.  State.  15  Ohio,  217.   We  do  not  In- 


tend, In  tbta  case*  to  dedan  tta  Tide  tliat 
Ibe  conrt  can  capridonaly  break  up  ttie  reg- 
ular panel,  and  recjulre  parties  to  submit 
their  controTKslea  to  an  nn satisfactory  ar- 
ray «t  Jurors  summoned  upon  a  q^edal 
Venire.  But  In  tbls  case  there  Is  no  pre- 
tense of  bad  taSth.  on  the  part  of  the  court, 
or  of  the  plaintiff.  If  the  defendant  de- 
sired to  object  to  the  arrangement  contem- 
plated, of  summoning  a  apedal  Jury,  it 
Kbould  hava  given  emw  Intimation  of  Ito 
objectkm  at  the  time  it  was  first  Kiggeated 
t(y  tiie  court,  when  Oio  defendant  waa  ask- 
ing of  the  court  a  postponement  ot  the  trial. 
Tbe  defendant  sat  by,  and  took  advantage 
of  flie  post^nemmt  when  It  was  glrai  to 
It  when  It  was  partUnlarly  announced  tfaat 
one  of  the  conditions  would  be  that  the  case 
would  bare  to  be  tried  by  a  qiedal  Jury. 
We  beUere  tiie  doctrine  of  equitable  estop- 
pd  should  prevail  on  a  question  of  practice^ 
In  a  ease  like  this.  If  tbe  puty  sits  t^,  and, 
without  objection,  hears  an  arrangera«it 
made  in  court  for  his  own  advantage,  and 
at  bis  own  Instance,  be  should  not  aAa*> 
wards  be  heard  to  complain  of  some  par- 
ticular part  ot  dattH  of  Oiat  arrangement 
In  tills  case.  If  the.dtfoidant  derirod  a  trial 
by  the  regnUr  pan^  It  should  bare  gtme  to 
trial  at  the  time  the  case  was  first  set  In- 
stead of  doing  this,  It  asked  a  postponement 
which  it  was  fweseen  would  result  In  ex- 
actly what  did  happen,  and  wbldi  was  at 
the  time  suggested,  and  the  purpose  of  tbe 
court  to  summon  a  special  Jury  waa  at  the 
lime  fully  expressed  and  declared.  No  ob- 
Jecticm  waa  made.  The  continuance  or  post- 
ponement was  accepted.  Under  sndi  fSr- 
cumstances,  we  do  not  bdleve  tbe  deCend- 
ant  ought  to  be  heard.  In  this  court  to  com- 
plain of  the  arrangement  Inaamudi  aa  It 
farther  appears  that  the  Ju^  waa  nnal^ee- 
tl<mable,  and  tbe  whole  proceeding,  ao  far 
as  the  court  was  concerned,  was  fair. 

The  second  error  assigned  Is  the  ruling  of 
the  court  sustaining  an  objection  of  the  plain- 
tut  to  a  question  asked  by  defendant's  coun- 
sel of  the  witness  William  Oundy.  The 
question  was  as  follows:  Def^dont  having 
produced  the  witness  William  Oundy,  whe 
was  foreman  for  defendant  and  who  was 
present  at  the  time  of  the  accident  asked 
blm  this  question:  "I  will  ask  you  to  state 
whether  or  not  putting  in  this  shot  so  tu 
as  you  have  observed  it  and  the  examina- 
tion you  have  made,  If  tbat  Is  different  In 
any  way  from  the  usual  method  of  working 
and  examining  the  mine  7"  This  was  object- 
ed to.  and  the  objection  was  sustained.  The 
ruling  of  the  court  Is  asidgned  hen  as  erroe: 
We  think  the  objection  waa  property  sus- 
tained. While  It  is  true  that  the  evidence 
discloses  the  fact  that  the  plaintiff  had 
worked  about  the  mine,  altogether,  some 
eight  months  before  the  accident,  it  ^»es  not 
appear  that  he  ever  before  this  time  exam- 
ined or  knew  anytbing  about  the  manner  Jn 
which  shots  were  put  In.  and  the  examlna- 
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Hon  made  after  tbey  bad  been  fired.  The 
qaeatioii,  la  ^Eect,  Is  wbether  «r  not  tUa 
Bhot  was  put  in,  and  the  examination  made. 
In  the  usual  method  In  that  mine.  Now,  the 
naosl  method  may  have  been  a  nei^lgent 
one,  and,  mdess  the  plaintiff  knew  that  such 
negUsraice  was  nsoally  Indulsed  In,  such  tes- 
timony would  not  be  material.  There  Is 
nothing  to  dunr  Itiat  be  did  know  It  We 
think  it  was  pnq^er  tor  the  court  to  permit 
the  drcnmBtances  ot  the  transaction  to  be 
fully  detailed,  aa  was  done  In  the  evidence. 
But  wbether  this  transaatlon  was  like  other 
tranaactl<His  usually  oocnrrln;  In  that  mine 
would  certainly  not  enlighten  the  jury  aa  to 
whether  tt  was  negligent  or  not  negligent 
in  Itself. 

Hie  itbird  objection  urged  here  rdates  to 
the  anfflclen<7  of  the  evidence  to  sustain 
the  Teidlct  We  hare  made  a  most  careful 
examination  of  the  evidence  In  this  case, 
and  the  facts  are  as  follows:  T^e  defendant 
was  operating  an  Iron  mine  at  Tlntic.  It 
waa  worked  as  an  open  cat  on  the  side  of 
(be  mountain.  The  ore  waa  extracted  from 
a  vAAe  vein  by  quarrying  it  out  or  Masting  it. 
At  tbe  bottom  the  mine  waa  carried  in  on 
a  level,  and  the  face  or  breast  of  ore  becom- 
ing accordingly  talker  as  farther  progress 
Into  the  mine  waa  made.  At  the  time  of  the 
accident  the  lower  level  or  bottom  of  the 
mine  was  something  like  100  feet  at  the  face 
or  breast  of  ore  below  the  surface  of  the 
ground.  About  70  or  75  feet  up  tbe  face  of 
this  breast  waa  a  roadway  cut  along  across 
the  ore  body.  Above  this  roadway  were 
ro<^  and  waste  matter,  and  some  ore.  In 
working  the  mine  the  practice  waa  to  work 
all  that  part  of  the  groimd  above  the  road- 
way, being  about  30  feet  in  depth,  by  blast- 
ing It  down,  working  out  the  ore  that  was  In 
It,  and  hauling  off  the  waste  at  the  road- 
way. Then  the  ore  matter  below  the  road- 
way, and  down  to  the  lower  level,  was  blast- 
ed down,  and  carried  away  from  the  lower 
leveL  On  the  day  of  the  accident,  plaintiff 
was  engaged,  first.  In  sorting  ore  on  the  road- 
way, while  two  fellow  laborers,  Hawkins 
and  Rundqulat,  were  engaged  in  drilling  a 
hole  to  put  In  a  diot  When  they  were 
ready  to  fire  the  shot,  plaintiff  was  notified, 
and  he  retired  to  a  place  of  safety,  taking 
with  him  the  horse  and  cart  whi(di  were 
used  to  haul  away  the  waste.  After  the 
shot  waa  fired  the  plaintiff  came  back  to 
within  about  a  rod  of  the  place,  and  stood 
waiting  while  Hawkins,  under  the  dlrectlcm 
of  Gundy,  who  waa  foreman  for  the  defend- 
ant, made  an  examination  of  the  bank  and 
ground  for  the  purpose  of  ascertaining  if 
they  were  safe.  This  examination  appears 
to  have  been  made  by  Hawkins,  on  this  oc- 
casion. In  the  following  manner:  He  went 
up  on  the  surface  of  the  ground  some  80 
feet  above  the  roadway,  and  drove  a  crow- 
bar in  the  ground,  to  which  he  attached  a 
rope*  and  by  means  of  this  top*  cUmbed 


down  anr  the  <rt  tte  pt»dplea  or  Inafc 
above  the  roadway.  He  had  wUh  Idnk  a 
crowbar  or  pick  for  the  purpose  of  prying 
out  and  fhrowlng  down  any  matarlal  that 
waa  loose,  or  liable  in  any  way  to  fan. 
Hawkins  describes  the  woric,  in  his  own  lan- 
guage, aa  foUowa:  **l  drove  a  diUl  back  of 
the  bank,  and  made  my  rope  fast  to  U,  and 
came  down  and  over,  and  worked  the  looae 
rode  down.  I  used  the  n^ra  to  hold  myadf 
rti^t  along  that  brow.  From  there  I  looked 
down,  and  examined  all  portions  of  the 
ground  disturbed  by  the  blast  I  worked 
with  a  pick  uid  a  orowbar.  I  worked  down 
all  ^  loose  rock  lhat  I  coold  get  out  there. 
That  was  after  examining  below  on  the 
roadway."  The  shot  waa  put  In  Jnst  abore 
the  level  of  tbe  roadway.  After  the  exam- 
ination had  been  made,  and  all  the  loose  rock 
wolfed  down  by  Hawkins,  Oundy  ordered 
the  plaintiff  to  come  aa*  and  go  to  work 
hauling  the  waste.  The  language  ot  Oundy, 
according  to  the  plaintiff's  own  statement, 
waa  as  follows:  "Oome  on,  Sam.  It's  aB 
right  Bring  In  the  cart"  Plaintiff  backed 
tbe  oart  in,  and,  in  connection  with  Hawk- 
ins and  Rundqulat  began  loading  It  with 
waste.  Several  loads  of  waste  were  hauled 
out  plaintiff  driving  tbe  cart  and  assisting 
to  load  It  After  three  or  four  loads  had 
been  hauled,  while  they  were  loading  the 
cart  the  bank  above  the  roadway  seems  to 
have  slipped  and  fallen  down  on  the  road- 
way, filling  tt  up  to  within  about  two  feet 
of  the  edge  next  to  the  pit  below.  Rund- 
qulst  and  Hawkins  were  not  hurt  but  the 
plaintiff  was  dther  knocked  over  or  Jumped 
over  the  precipice,  and  fell  to  the  low^ 
level,  some  70  or  75  feet  and  was  seriously 
Injured.  This  statement  of  the  evidence,  we 
believe,  embodies  aa  strong  a  presentaUon 
of  It  aa  can  properly  be  made  In  favor  of 
the  plaintiff.  There  was  some  evidence  that 
there  was  a  crack  parallel  to  the  roadway, 
extoidhig  a  few  feet  from  where  the  shot 
was  put  in.  K  appears  to  have  been  one  of 
several  cracks  around  the  point  where  the 
shot  had  been  put  in.  It  was  seen  and  ex- 
amined by  Hawkins  and  the  foreman.  It 
is  claimed  the  plaintiff  that  had  another 
shot  been  put  in,  (t  would  have  thrown  the 
bank  down,  and  would  have  prevented  the 
accident  inasmuch  as  the  plaintiff  would  not 
have  been  present  when  the  Aot  was  fired, 
and  after  another  shot  the  bank  could  not 
have  slipped.  This  contmtion  may  be  rea- 
sonable, but  It  la  certainly  not  founded  upon 
anything  in  the  evidence.  There  is  no  one 
who  testlfles  that  the  putting  In  of  another 
shot  would  certainly  have  prevented  tiie  ao- 
ddent  In  fact  It  seems  to  na  Imposalbla 
Hat  any  one  diould  have  known  whether 
it  would  or  not  It  does  appear  dearly, 
from  the  testimony,  that  Hawkins  made  the 
examination  of  the  bank,  under  the  direction 
of  the  defendant's  foreman,  for  the  purposo 
•t  ■■fnrtii*i*"g  whoOur  or  not  tt  was  safa. 
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He  appears  to  Iut*  been  a  competent  man 
for  that  IniBliieae.  He  bad  been  engaged  In 
mbilng  tor  80  years,  and  was  fully  qualified 
to  perform  tiie  woric  to  which  he  bad  been 
aorigned.  In  fact,  no  complaint  was  made 
aa  to  his  competency.  Nov.  If  It  be  ad- 
mitted that  upon  tibia  oocaalon  he  neglected 
to  make  bo  thorough  an  examination  as  he 
dionld  hare  done,  la  the  defendant  diarge- 
able  wltb  his  negleetY  He  vaa  nnqnestlon- 
ably  the  feUow  aerrant  of  the  plaintiff,  and 
tt  la  a  ftmOlar  role  that  the  employer  la  not 
respoDrible  fw  toe  ne^ect  of  a  fellow  aerr- 
ant of  plalntur,  when  he  haa  enroised  due 
care  In  toe  aeleetton  of  toe  fellow  aerrant 
In  tola  case  toe  defoidant  directed  Hawfclns 
to  examine  and  see  If  toe  bank  was  safe. 
He  made  toe  examination,  whtdi  he  teatlflea 
was  toorongh,  and  pronounced  It  eafe.  De- 
fendant'a  foreman  directed  plaintiff  to  come 
on,  and  go  to  work;  toat  It  was  all  right 
There  la  no  donbt  bnt  that  Gundy,  toe  fore- 
man, relied  upon  ^wUns'  stetement  aa  to 
the  omdltion  of  tos  bank,  for  he  himself 
had  not  examined  It,  and  was  not  accus- 
tomed to  examine  It  It  is  difficult  to  con- 
cave upon  what  theory  toe  Jury  concluded 
that  toe  defendant  was  gi^ty  of  negligence, 
or  what  particular  act  of  negUgence  toe  de- 
foidant  was  gull^  of.  The  work  to  which 
plaintiff  was  engaged  was  extremely  hasard- 
ous,  but  toe  hazard  and  danger  were  open 
and  obvious.  When  plaintiff  accepted  the 
employment,  too  risks  natorally  and  ordi- 
narily tocldent  to  toe  employment  be  as- 
sumed. He  went  to  work  upon  this  narrow 
roadway,  above  a  precipice  75  feet  high.  In 
toe  business  at  blasting  down  and  carting 
awiqr  under  toe  precipice  Immediately  above 
him.  It  was  patent  to  toe  platotlff.  or  any 
otoer  reasonaUe  person,  that,  to  blasttog 
down  toe  wall  of  rock  above  toe  roadway,  It 
was  llaWe  to  give  way:  rocks  were  liable 
to  be  diaken  loose,  and  roU  down;  or,  to 
numerous  otoer  ways,  plain  tiff  was  liable  to 
be  knodced  off  of  toe  narrow  roadway  or 
ledge  on  which  be  was  at  work.  Ibe  plain- 
tiff had  worked  considerably  at  toe  mtoe  on 
previous  ocoadons.  and  be  fully  understood 
toe  great  hazard  of  toe  employment  he  took. 
He  had  a  rlgbt  to  rely  upon  toe  legal  obliga- 
tion of  toe  defoidant  to  use  ordinary  care 
to  protect  him.  Under  toe  drcumstanoes, 
it  would  seem  that  to  this  case  that  care  was 
ecerdsed.  It  Is  ImposriUe  for  us  to  con- 
clude toat  toere  was  any  negligence  on  toe 
part  of  toe  defendant  to  toe  woiktog  and 
management  of  this  ndne,  according  to  toe 
evidence  to  toe  record  before  us.  If  toe 
evidence  was  oonfllcttog.  If  there  was  any 
dispute  about  toe  details  or  drcnmstonees 
as  to  what  occurred,  if  any  state  of  facto 
snstalned  by  toe  evldenoe  wmild  indicate  neg- 
ligence on  toe  part  of  toe  defendant.  It 
would  be  our  duty  to  sustato  toe  verdict  of 
the  Jury.  We  are  unable  to  find  anytolng 
to  tb«  facta  St  tbia  case  Oat  wttl  wamut 


ns  to  afOrming  toe  Judgment  1*0  judgment 
Is  reversed,  and  remanded  to  toe  court  be- 
low, wtto  directions  to  grant  a  new  trlaL 

ZAMBt  a  3^  and  HINBR,  caaear. 


VOOHHBB8  T.  KEBHBB.' 
(Supreme  Ooart  of  Utah.  Aug.  80,  188B.) 
Aonon  ON  KoTB — Boka  Fidss  or  pLAismn— 

pRSSmiPTIOItB— PLBISIHO— PBAOD. 

1.  In  an  action  on  a  note,  an  allegation  is 
toe  answer  that  "i^aintiff  is  not  an  innocent 
holder  for  value"  will  not  justify  toe  admisfiios 
of  evidence  of  facts  showios  a  want  of  good 
faith,  but  aach  facts  must  be  distinctly  alleged. 

2.  In  an  action  on  a  note  an  answer  al- 
leging that  a  prior  boWer  deltvered  toe  note  to 
plnintiff  without  eondderatlon.  and  tor  the  pur- 
pose of  colluding  with  tlie  plaintiff  to  defraud 
defendant,  is  Insnfflcient  as  fafliog  to  state  the 
specific  facts  constituting  the  fraud,  and  tliat 
defendant  was  influenced  by  or  relied  on  tli« 
fraudulent  acts. 

8.  One  who  obtains  a  negotiable  instmment 
before  maturity  is  presumed.  In  toe  absence 
evidence  to  toe  coDtraiy,  to  be  a  bona  fide  bold- 
er  toe  value. 

Appeal  from  district  conrt,  Weber  county; 
James  A.  Miner,  Justice^ 

Action  by  John  H.  Yoocbees  against  Jen- 
nie A.  Fishw.  From  a  Judgment  for  plain- 
tiff, d^eodant  appeals.  Affirmed. 

C.  G.  and  W.  H  Uaglnnls,  for  ap- 
pellant  Kimball  ft  AUIbod,  for  respondent 

BARTCH,  J.  Tb»  plalntifl  tarou^t  this 
actitm  to  recover  f 1,000  and  totoreet,  due  on 
a  prranlsswy  noto  made  payaUe  to  the  or- 
der of  Will  XL  Swan,  and  irigned  by  toe  de- 
fendant Swan  Indcosed  toe  note  in  blank, 
and  toe  platottfl  dalms  he  toereafter  pto- 
oired  It,  toe  a  valuable  oonsldeEatlon,  before 
maturity.  At  toe  trial  toe  dtfoidant  ob- 
jected to  toe  Introductlm  to  evidence  oC 
the  iH>te,  unless  toe  platotlff  would  snpide- 
m&it  It  wtth  e^enee  that  he  was  an  Inno- 
cent bolder  for  value,  etc.  The  court  over- 
ruled the  objectiOTi,  and,  aftor  platotlff  rest- 
ed, toe  d^endant  offered  evidence  to  prove 
toe  allegations  contained  to  her  answer  and 
supplemental  answer,  wblcb  allegatltniB  are 
to  the  effect  that  at  1fa»  time  of  the  mak- 
ing (tf  the  note  toere  was  a  mortgage  on 
the  property  for  toe  purchase  rnwuv  of 
whkb  this  noto  was  mad^  and  ot  whldi 
mortgage  the  defendant  was  ignorant;  that 
she  was  ctnnpdled  to  redeem  toe  property 
after  foredosnre  <^  the  mcntgage;  that  toere- 
by  toe  CMislderatlMi  given  by  Swan  had  I 
failed;  toat  toe  platotiff  was  not  an  Inno- 
cent holder  for  value;  that  toe  noto  was 
indorsed  by  Swan,  who  d^vered  toe  same 
to  toe  Interstate  Land  ft  Town  Company 
witoout  consideration,  which  company  and 
one  A.  B.  Pattoa  diverted  the  note  from 
toe  purpose  for  whldi  said  Swan  became 

'Bshaaring  denied.  i 
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an  Indoncr;  fliat  tlie  iwte  was  finudulMitlr 
and  wrongfully  obtained  team  said  company 
bj  said  Patton,  and  in  fraud  of  the  rlgjita 
of  said  Swan,  wbo  frandolently  and  unlaw- 
fully dtilTered  llie  same  to  fb»  plaintiff, 
etc  The  erldence  thus  offered  was  object- 
ed  to»  on  the  ground  tiiat  it  was  Incfwo- 
petent  Ixreterant,  and  Immaterial,  and  tm 
tbe  fortber  reason  that  ttie  evidence  ct  the 
failure  of  the  consideration,  pleaded  In  the 
answer,  Is  not  competent  against  the  plain- 
tiff, who  purchased  the  note  before  maturity, 
the  answer  setting  up  no  fraud  In  the  mak- 
ing and  execntlMi  of  the  note.  The  objec- 
tion was  sustaiiwd,  and  after  arguni»t,  and 
upon  motion  ot  cotmsd,  the  court  Instrocted 
the  jury  to  find  13ie  lasnes  fcnr  the  idaintifC 
The  jury  returned  a  Ter^t  in  iKvar  <tf  the 
plaintiff  ft>r  the  sum  of  fl,21{L 

Counsel  for  defendant  contend  ttiat  fba  rul- 
ings of  the  court  were  atmieoiu.  Tikis  leads 
to  the  Inauiry  aa  to  whether  the  allegations 
contained  in  the  answer  were  snfflcleDt  to 
admit  the  erldence  offered. 

The  first  material  allegation  la  that  the 
"plaintiff  la  not  an  Innocent  luddw  for  value 
ct  said  not&*'  niese  words  must  be  taken 
with  referaice  to  tiieir  ordinary  meanlii^ 
and,  when  so  taken,  th«y  should  glT»  notice 
of  the  issue  which  the  plahitlfl  Is  called 
upon  to  meet.  It  Is  a  charge  of  mala  fides, 
and  the  facta  should  be  distinctly  alleged. 
What  issue  is  Hie  ^alntlff  to  meet?  Is  it 
that  he  Is  simply  a  ccdUulTe  holder,  not 
really  Interested  In  the  note  inmifffif,  imt 
only  lending  his  name  to  Swan  to  enable 
him  to  aroid  eqnilieB  exIsOng  between  him 
and  the  maker,  or  that  he  had  knowledge 
of  equities  gristing  betweot  the  payee  and 
maker  of  the  note  befwe  lu  purchased  It, 
and  hoice  tatA  it  snltfect  to  those  equi- 
ties, or  that  he  was  In  coOurimi  wltii  Swan 
In  concealing  from  def»idant  the  existence 
of  the  mwtgage  which  caosed  fhm  alleged 
failure  of  oonsiderati<m?  These  are  facts, 
anumg  otliera,  which  mlsht  be  mentioned, 
any  one  of  whidi  proven  would  show  sodi 
a  want  of  good  faltti  that  the  jury  m^it 
infer  tiut  he  was  not  an  innocent  bolder 
for  value;  but  how  can  a  court  admit  evi- 
dence to  establish  facts  which  do  not  ap- 
pear In  the  pleadings?  At  moat,  the  allega- 
tion referred  to  Is  but  a  naked  assertion. 
The  facts  which  would  constitute  the  plain- 
tiff  such  a  holder  ouf^t  to  have  been  dis- 
tinctly pleaded,  so  as  to  gtve  him  notice  as 
to  what  he  would  be  called  upon  to  rebut 
at  tbe  trlaL  The  allegation  In  question  fail- 
ed to  do  this,  and  was  therefore  Insuffl- 
clent  "In  pleatUng,  mala  fides  must  be  dis- 
tinctly alleged,  and  an  allegation  that  tiie 
party  la  not  the  bona  fide  holder  Is  not  suffi- 
cient." Daniel,  Neg.  Inst,  |  TTO;  Uthar  v. 
Bich.  10  Adol.  &  B.  784. 

Nor  la  fraud  suffidmtty  pleaded  In  the  al- 
legation "that  said  note  was  fraudulently  and 
wrunjcfully  obtained  from  said  company  by 
said  Patton,  and  In  fraud  of  tiie  rights  of 
v.84i>.no.l— 6 


said  Swan,  who  fraudulently  and  unlawfully, 
as  defukdant  Is  Informed  and  bdtevea.  dcilhr- 
ered  said  note  to  the  plaintiff  herein  wltiiont 
consideration,  and  for  the  sole  and  only  pur- 
pose of  combining  and  colluding  wrongfully 
and  fraudulently  with  this  pi**i^l<*r  to  dieat 
and  de&aud  tiiis  defaidant"  Tlds  states,  in 
general  terms,  that  the  plaintiff  was  guilty  at 
fraud  In  the  allcsed  tranaactkm,  but  it  dom 
not  state  any  qieclflc  acts  whiob  constttnts 
his  gunt  Nor  does  It  state  tiist  the  defend- 
ant was  influenced  by  or  relied  on  any  fraud- 
ulent nets  or  representatiMU  of  tiie  plabitifl 
OT  of  the  paye^  and  yet  this  is  necessary  to 
make  tiie  fraud  actlonaUe;  for*  tf  no  rell* 
ance  was  placed  on  such  acts  or  representa- 
tions, thm  ttwre  was  no  injury,  A  person  It 
said,  to  be  gnilly  of  fraud,  or  of  larceny,  or 
of  murder  because  he  has  done  some  acts 
which  in  law  oonstitnto  the  fraud,  the  lar- 
coiy,  or  the  murder.  In  accordance  wltii  the 
nature  of  the  act,  the  law  applies  the  term, 
whliih  term  is  not  a  fitet  In  Itaelt  hut  aim- 
ply  the  legal  eraduston  drawn  from  the 
facta.  It  foBowB  that  facta  aa  to  sodi  acti 
must  be  spedflcally  stated  in  ideadlng,  In  or- 
der that  the  court  may  know  whether  there 
was  such  fraud  as  wOl  be  of  any  avail  to  the 
pleadw,  and  that  the  party  accused  of  the 
fraud  may  know  the  nature  of  the  accusa- 
tion, and  prepare  to  meet  it  The  allegation 
In  qpestion  Is  merdy  a  legal  conclarion,  as 
it  does  not  state  what  acts  the  plalntlfl  did 
that  vrere  franduloit  It  Is  therefwe  Lomf- 
ficient,  and  the  evidence  <MEered  under  it 
was  property  excluded.  *^  alleging  fraud 
it  will  not  auffloe  to  say  that  the  party  frand- 
ulttitly  InAioed*  or  fraudulently  did  this  or 
that,  or  that  he  committed  or  was  guilty  of 
teind;  the  facts  which  constitute  tbe  fraud 
must  be  stated."  Bliss,  Code,  PL  H  211.  889; 
Gooley,  Torts,  474;  2  Batee.  PL  A  Pr.  2748; 
Gnabee  v.  Leavltt,  6  GaL  100;  Gohn  v.  Gold- 
man,  7B  N.  T.  284;  Kent  v.  Snyd«,  80  OaL 
667;  Triseony  v.  Orr,  40  OaL  612;  Hale  v. 
Walker,  81  Iowa,  844. 

Oonnad  for  ^»pdlant  alao  contend  tiiat  tii« 
oontfdMntton  fbr  the  note  has  totally  failed 
because  of  the  defrndanfa  having  to  pay 
$1h!B0  to  redeem  the  premises  from  the  In- 
cnmbranceu  lUs  ecmtention  might  be  good 
as  between  llu  maker  and  tiie  payee,  but 
win  It  be  (tf  any  avail  against  the  Indorsee? 
In  so  far  as  tiie  pleadings  and  evidence  are 
concerned.  It  appears  tiiat  the  Indorsee  be- 
came the  holder  of  the  note  for  value  before 
maturity.  Tbe  note  was  given  for  purdiaae 
mon^  for  prop«ty  sold  by  the  payee  to  the 
maker.  The  def^dant  claims  that  tlie  rat- 
dor  undertook  to  sell  the  property  to  hor 
clear  of  Incumbrance,  when  In  fact  there 
was  then  a  valid  mortgage  against  It;  that  it 
subsequently  cost  her  more  than  the  amount 
of  the  note  1^  way  of  redemption;  and  that 
the  vendor  concealed  the  existence  of  the 
mortgage  from  her.  While  this  might  be  a 
good  defense  against  the  payee,  were  he  to 
attempt  the  cc^lection  of  the  note.  It  cannot 
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aVmfl  M  an  oflket  acdlnst  tte  tndoraee,  in  the 
aba«noe  of  fraud  on  Us  part.  Where  a  per- 
aou  procores  a  negotiable  tnstrnment  befim 
It  beciuneB  doe,  hla  poaaaaitm  lalaea  a  prima 
fade  prannoptton  that  he  holds  It  lawfoUy 
■Bd  In  tood  faith.  He  Is  not  obliged  to  show 
that  ha  pidd  TSlne  toe  It  onto  the  defendant 
has,  under  proper  pleadings,  proven  that  he 
procured  it  for  an  Illegal  onuddwatlon,  or 
lhat  It  was  a  frandiUent  tiaiuactlon  In  Its  In- 
eqitl<tt,  «r  ttiat  It  oame  wrongfoUy  into  Us 
poBKBsioii.  In  OommlnAoners  t.  Ctarfc.  04 
IT.  8.  278,  Uf.  Jurtlce  Olflovd  aald:  *Vomeit- 
■Ion  eren  irtthout  oplanatton  Is  prima  fade 
erldfoce  that  the  holder  la  the  proper  owner 
or  lavfol  possMSor  ct  Oui  lnstnim«at,  and 
the  settled  role  la  ttuit  nothing  short  of  ftsud 
-4M>t  errai  gross  ne^Igence— Is  solllcdent  to 
vrarooow  tba  presnmptton,  and  UraUdaXie 
the  title  of  ttte  holder,  as  Inferred  from  Us 
actual  custody  of  the  instrament.''  Battles 
T.  lAudendager,  84  Pa.  8t  446;  Murray  t. 
Lardner.  2  WtSl  110;  Bank  r.  Oraw.  M  V. 
T.  85;  Goodman  r.  Harrcv.  4  Adtd.  &  D.  870; 
Bank  t.  Oiapln,  8  Uetc.  (Masa.)  40;  Miller 
n  Ottavay,  SI  Midi.  198,  45  N.  W.  Bep.  665; 
Boma^  T.  Moss,  10  Ban.  ft  O.  568;  Adama 
T.  Smltti,  85  MeL  S24. 

It  Is, not  dalmed  that  the  i>labitiff  wan 
piesent  when  the  note  was  made  and  Aeli<r- 
ered  to  the  payee,  nor  Is  there  any  errtdence 
to  show  that  he  had  knowledge  of  frand 
oommltted  by  the  payee.  If  any  was  com- 
mitted; nor  could  any  snch  evidence  have 
been  admitted  imdor  the  pleadings.  We 
flilnk,  therefore,  that,  under  the  facta  and 
drcamstaneea  as  rerealed  by  the  TMMd  In 
this  case,  the  trial  coort  committed  no  mate- 
rial errw  tn  Itt  ndtaigs,  and  that  the  Todiet 
rihoDld  not  be  dlstnzbed.  The  Judgment  Is 
affirmed. 

ZANB,  a  J.,  and  8MIT^  J.,  cAnoDK 


BBADFORD  T.  TERBITOBT  ez  leL 
WOODS,  County  Attorney. 
(Snpreme  Coort  at  Oklahoma.  July  20,  1898.) 
Quo  Wahrahto  PROOSBDrao— Just  TiaAif—Coii- 

STITUTIOHAL  LaW — AbSIONMBNT  OW  SrBOBS. 

1.  In  a  proceeding  in  the  natnre  of  a  quo 
warranto  to  oast  an  of&cet  for  mlaconduct,  the 
sufficiency  of  the  Information  cannot  be  at- 
tached Id  the  snpreme  ooart,  in  the  abvence  of 
a  specific  assignment  of  error  in  that  ref^ard. 

2.  A  proceeding  br  in((«mati<Hi  In  the  nap 
tnre  of  quo  warranto  is  a  suit  at  common  law, 
witiiin  the  meaning  of  Gonat.  U.  S.  Amend.  7, 
proTicUng  for  the  right  of  trial  by  jnry  In  snch 
suita. 

3.  Const.  U.  B.  Amend.  7,  providing  that  in 
tmits  at  common  law  involving  more  than  $20 
the  right  of  trial  by  jury  shall  be  preserved,  ap- 
plies to  territMial  courts. 

4.  St.  Okl.  c  70.  art  la  S  22,  providing 
that  nine  Jnrors  mar  return  a  verdict,  is  in- 
valid, as  In  vlfdatiOQ  of  C<ust.  U.  S.  Am^d.  7. 
providing  for  the  preservation  the  tight  oi 
trial  by  jnry. 

Appeal  from  district  coort,  Oklahoma  ooon- 
Wi  i,  O.  Glarii:,  Judga 


Proceeding  In  tlie  nabsre  of  a.  qno  war- 
rantOk  <m  tbie  niatloa  <tf  J.  H.  Woods,  ooun^ 
attorney,  against  Wiman  I*.  Bxadfiwd. 
From  a  Judgment  against  defwdant*  be  ap- 
peals. Bemsed. 

Chaa  R.  Reddldc,  fw  apptilflnt  J.  H. 
Woods  and  Chaa.  Brown,  Atty.  GesL,  for  ap- 
pellee. 

BUBFOBD,  J.  nds  was  k  pzoeeedlng  In 
flw  nature  of  a  quo  warranto  to  remore  tbe 
appelant  from  the  office  oC  ooiml7  derk  for 
wiUfoI  maladndnlatxBtloa  in  office.  TSio  In- 
formation Is  filed  by  tte  county  attMney, 
and  charges,  tn  snbetance,  tiiat  the  appellant, 
Bradfwd,  Is  the  regolazly  dected,  quallfled, 
and  actbig  deik  of  OUataoma  ooottly.  niat, 
as  suGb  tdok.  It  was  his  duty  to  tssne  UocsDses 
for  the  sale  ot  malt,  a^ritaooB,  and  Ttauns 
Uavon  to  perBons  to  whom  andi  llcensss 
were  granted  by  ISut  board  oC  coonty  otm- 
mlBsloners  of  said  county,  upon  the  payment 
into  the  county  treasoiy  of  the  amomits  re- 
quired by  law  tiboefor.  OSiat  said  Bradford, 
as  suidi  clerk,  did  Issue  and  deUver  a  lioenae 
to  each  of  several  persons  named,  after  the 
same  had  been  granted  by  the  board  of  coun- 
ty oommlgfiloQers,  wlttuut  the  parlies  hav- 
ing paid  Into  the  ooanty  treawiry  the  stuns 
(tf  money  or  wairants  leiialred  by  law  to  be 
paid  therefor,  or  any  other  sums.  That  said 
Bradford,  before  issolng  the  said  licenses 
to  said  paittes,  did,  wlltful^  and  compOy. 
take  and  recelTO  trosa  eadi  cf  said  persons 
and  firms  as  payments  for  such  llccnsea  the 
following  sums  in  money  and  comity  war* 
rants  of  said  OUahcmia  county,  to  wit: 
From  John  Hrube,  f  100;  ftom  T.  W.  Rogers 
950;  from  CAarieo  Balser,  fSO;  from  KunUo 
ft  Miner,  160;  from  Pyles  it  Oa,  flOO;  from 
Frank  Raiiey>  |100;  from  Kretzon  ft  Soor 
nemKbelm,  ISO;  teem  W.  S.  Buxrua,  ^fO; 
from  Graae  ft  Oe^,  |100;  friHn  Jobn  Kolilar. 
$90;  fTMD  W.  X  Gaiter,  960;  from  A.  Ll 
Qiltly,  960;  from  J.  Kanfman,  950,— total, 
9800^-and  of  the  value  of  9700.  And  Oat 
he  wholly  refused  to  pay  the  same  Into 
the  county  treasury,  but  h«s  ^ptoprlatad 
the  same  to  his  own  use  and  benefit,  with  the 
intent  to  deptlve  tlie  coonty  thereof.  It  was 
also  alleged  that  he  wiHfolly  and  fiwid- 
nlently  overdrew  his  salaiy,  and  ft  Is  asked 
that  he  be  removed  from  office  by  Jud^eat 
of  ouster.  To  this  complaint  the  appeUaot 
files  a  general  denial,  ezo^  as  to  tiie  allegSp 
tlons  88  to  his  offldal  chamctw,  which  were 
admitted.  Trial  was  had  by  jury,  and  find- 
ing and  judgment  against  the  appcUant;  that 
he  was  gollty  as  chained;  and  that  be  had 
fwfelted  his  aald  office^  Motion  for  a  new 
mal  and  In  arrest  of  Judgment  were  filed  and 
overruled,  and  exoeptlona  saved,  and  the  case 
is  brought  b«re  on  ai^eaL 

It  is  inalBted  In  argument  of  rminnrl  for 
a{^>^an!t  that  the  infonnatlan  does  not  state 
tacts  sufficient  to  oxutitnte  a  eanse  of  bc> 
tlOQ,  bat  the  questlott  Is  not  betM^  this  coort; 
The  information  was  not  attacked  br  4*^ 
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murrer  In  the  court  below,  or  by  the  mottoa 
Id  arrest  of  judgment,  nor  Is  there  any  as- 
Blgnm^t  ot  error  In  this  court  that  calls  In 
Question  the  saffictency  of  the  information. 
It  Is  well  settled  that  a  complaint  or  in- 
forma tloQ  may,  under  our  Code  of  GiTll 
Procedure,  be  attacked  fcH*  the  first  time  in 
tlie  supreme  court,  but  there  must  be  a 
^>ecifio  assignment  of  error  questioning  its 
Bullicleacy  before  the  quewQon  can  be  con- 
sidered in  K  court  of  appeals.  A  number 
of  errors  are  assigned,  wtilcb  were  proper 
subjects  for  a  motion  for  a  new  trial,  but  are 
not  proper  matters  to  present  to  this  court 
by  Independeot  assignments  ot  error,  llie 
motion  for  a  new  trial  contains  all  the  stat- 
utory causes  In  the  statutory  language,  and 
Che  sixth  assignment  of  error  -Is  that  "the 
court  erred  in  orerrallng  defendant's  motion 
for  a  new  trial."  The  seventh  cause  for 
new  trial  Is  that  "flie  court  erred  In  girhig 
InstructioDS  numbered  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11.  12.  12%,  13,  14,  15,  16,  161^,  and  17. 

Instmctton  No.  17  ^ven  by  the  court  to 
the  Jury  reads  as  follows:  "Ton  need  not 
be  unanimous  in  your  conclusions.  Nine 
of  you  can  agree  upon  a  general  verdict, 
or  upon  any  finding  in  the  special  verdict." 
This  instruction  Is  based  upon  the  last  dause 
of  section  22,  art  18,  c  70,  8t  Okl.,  viz.: 
"When  there  Is  a  paud  of  twelve  Jurors, 
nine  may  return  a  verdict"  The  record  dls- 
doees  the  fact  that  on  a  poll  of  the  Jury 
three  of  the  Jurors  refused  to  concur  In  the 
general  verdict  uid  the  defendant  objected 
to  the  verdict  being  received  until  all  should 
agree;  but  this  objection  was  ovraruled,  the 
verdict  received,  and  Jury  discharged.  There 
were  a  ntunber  of  special  Intem^toriee 
submitted  to  the  Jxu7  to  be  answered  with 
their  general  verdict  These  lntem>gatorie8 
consisted  of  several  series  of  four  each,  and 
called  for  answers  as  to  each  particular 
spedflcatlon  or  charge  la  the  Information. 
It  was  necessary  that  each  of  the  four  of 
each  series  be  answered  adversely  to  the 
appellant  in  order  to  constitute  a  complete 
finding  against  him  In  any  one  of  the  si>ecifl- 
cations.  The  record  discloses  the  fact 
three  of  the  jWM^,  viz.  Lawson,  Shannon, 
and  Omen,  each  refused  to  concur  in  the  con- 
clusions of  the  maj(Hlty  on  the  fourth  In- 
terrogatory  In  ea<h  series,  so  that  there  was 
no  unanimous  finding  by  the  Jury  against 
the  appellant  on  any  charge  contained  in 
the  Information.  It  is  earnestly  contended 
by  the  appellant  that  this  instruction,  and 
tbe  actions  ct  tba  court  In  receiving  and 
rendering  Judgment  on  the  verdict  is  in 
conflict  with  the  seventh  amendment  to  the 
federal  constitution.  Upon  the  other  hand, 
it  Is  claimed  that  the  seventh  amendment 
refers  only  to  the  pmctlce  in  the  federal 
courts,  ajui.  that  there  Is  no  limitation  on 
A«  territorial  legislation  reslzlcting  JU17 
trials,  "nie  seventh  amendment  to  the  fed- 
eral ooDBtltatloo  provides  *ihat  In  salts 
mt  comiiKMi  law,  -when  tlift  value  In  coatro- 


versy  shall  exceed  twenty  dollars,  the  rignt 
ot  trial  by  jury  shall  be  preserved,  and,  no 
fact  tried  by  a  Jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common 
law."  Rev.  St  U.  S.  p.  29.  In  determin- 
ing what  class  of  suits  or  actions  are  meant 
by  "suits  at  common  law"  as  Included  la 
this  provision,  the  supreme  court  of  the 
United  States  said:  "The  intention  was  tm 
confine  its  application  to  common-law  aulfs 
of  a  dvll  nature,  In  which  a  jury,  by  tbe 
rules  of  the  common  law,  constituted  an 
element  of  the  trial.  It  embraces  all  suits 
which  are  not  of  equity  and  admiralty  juris- 
diction, whateva*  may  be  the  peculiar  form 
in  which  they  assume  to  settle  legal  rights." 
Parsons  v.  Bedford,  8  Pet  433;  Waring 
v.  Clarke,  5  How.  441;  Shields  v.  Thomas, 
18  How.  252;  Insurance  C3o.  v.  Comstock,  18 
Wall.  258.  The  proceeding  information 
under  our  Code  of  OIvH  Procedure  has  al- 
ways been  recognized  by  the  Indiana  courts 
as  In  substance  and  effect  the  original  quo 
warranto  proceeding  called  by  a  different 
name.  State  r.  Bailey,  16  Ind.  46;  Beynolds 
T.  State,  61  Ind.  303;  State  t.  Town  of  Tip- 
ton. 100  Ind.  73.  9  N.  B.  Rep.  704;  Board 
T.  TT11II,  70  Ind.  469.  The  writ  of  quo 
warranto  and  Information  in  the  nature  of 
quo  warranto  were  both  common-law  reme- 
dies. 8  BL  Oomm.  262-288.  While  It  is 
true  that  the  supreme  court  of  the  United 
States  has  repeatedly  held  that  the  seventh 
amendment  has  no  relation  or  application 
to  state  courts,  (see  Livingston  v.  Moore, 
7  Pet  469;  Edwards  t.  Hlllott  21  WalL  632.) 
the  national  government  bean  a  different 
relation  to  the  several  states  to  that  which 
It  bears  to  the  territories,  mie  states  are 
permitted  to  adopt  their  own  constitution, 
and,  when  such  constitution  receives  con- 
gressional sanction,  their  le^slatlve  author- 
ity need  look  only  to  its  limitations  and  re- 
strictions, and,  while  several  of  the  state 
cottstltntloiis  contain  prorlsions  preserving 
the  right  of  trial  by  Jury,  oihertf  do  not 
and  as  between  the  federal  government  and 
the  states,  the  provisions  <rf  the  seventh 
amendment  are  applicaUe  only  to  the  federal 
congress  and  judiciary.  The  territories  are 
the  creatores  of  cougreeslonal  action;  derive 
all  their  powers,  executive,  legislative,  and 
judicial,  from  the  constitntlcm  and  the  laws 
of  the  United  States;  and  are  controlled 
by  any  imitations  or  restrictions  there- 
in. The  courts  of  a  territory  are  federal 
courts  In  the  restricted  sense  that  they  are 
either  created  or  authorlEed  by  federal  stat- 
utes, and  derive  no  powers  from  tbdr  own 
legislative  acts,  exc^t  sndi  as  are  authMized 
by  ttie  fed»al  constitution  m  laws.  The 
organic  act  of  the  territ(H7  <tf  Oklahoma 
provides  "tbat  the  legislative  po^er  of  12ie 
tefritoiT  Shan  atead  to  an  rightfnl  wtib- 
jects  ctf  leglsIatlaD,  not  incoosistent  wMi  th* 
eonstltatlui  and  laws  ot  tlie  United  StatHL" 
36  Stat  p.  84,  I  &   As  the  le«lalatlT«  ds- 
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partmoit  of  the  territinT  deilTei  Its  powos 
from  the  proTisions  of  the  act  creating  the 
t«crltiH7  of  OUahcnna,  and  It  Is  directly 
restricted  to  the  enactment  of  such  laws  as 
are  not  Inconsistent  with  the  coutltatton 
snd  lavs  of  Ihe  United  Stateo,  we  can 
conceit  of  no  reasonable  hypothesis  con- 
sistent with  the  ordinary  rules  of  omstrno 
tlon  by  which  the  rule  as  winndated  by 
the  supreme  court  of  the  United  States  In 
the  cases  dted  abore,  In  reference  to  state 
courts,  can  be  made  to  apply  to  the  courts 
of  this  toTltory.  A  dear  distinction  has 
always  been  made  bet^reen  the  relatim  of 
a  state  court  to  the  federal  goT«nment  and 
t2tat  <tf  a  tenUsxf.  It  we  were  In  doubt 
as  to  whethM  or  not  this  oonstltntlon&l  pn^ 
Tislon  eontn^  the  legislature  and  courts  of 
this  territory,  section  1881,  Umv.  8t  U. 
Is  decisive  ot  tiie  question.  It  provides: 
"The  constitutlrai  and  all  hiws  of  the  United 
States  irtddi  are  not  tocaUy  inqipUcable 
shall  have  the  same  force  and  effect  within 
all  organized  territories,  and  In  erery  terri- 
tory hereafter  i^pmlsed,  as  dsewhere  in 
the  United  States."  This  law  ms  In  force 
at  the  time  our  ovganlc  act  was  adopted, 
and  la  In  harmony  with  Its  provlslmu.  The 
United  States  congress  has  always  deemed 
this  pxovlskm  of  tb»  ocmstltntton  applicable 
to  the  tmltories,  as  la  dearly  ihown  by 
the  act  of  AprU  7,  1874^  (IS  Stat  p.  27.) 
which  was  an  act  adcqited  fw  the  purpose 
of  remoYlng  cca*taln  doubts  and  uncertain- 
ties as  to  wheOier  or  not  tiie  mixed  codes  of 
procedure,  abolishing  the  distinction  between 
Bulls  at  law  and  equity  mOaptxd  by  aeveral 
of  the  territories,  were  in  conflict  with  their 
cttsanlc  acta  This  act  ratifies  and  confirms 
these  law>i  but  contains  this  qualification; 
'Trovlded,  that  no  parly  has  been  or  diall 
b<i^  derived  ot  the  rli^ts  oC  trial  t^'  Jury 
In  oaaes  cognlsaMe  at  common  law."  Hwe 
Is  a  desT  and  e^idt  ctoigreBslonai  recognl- 
fl<m  of  the  rij^t  of  trial  by  Jury,  as  It  ex- 
isted at  common  law  In  aU  the  territories. 
The  same  provision  Is  embodied  in  section 
28  of  our  OTganic  act,  and  puts  in  force  aU 
the  provisions  of  the  constitution  and  fed- 
eral laws  not  locally  InappUcatde  or  In  con* 
ffllct  vriUi  aald  act  At  common  law  a  jury 
consisted  ot  12  persons,  and  a  unanUnoua 
finding  or  verdict  was  required.  This  prln- 
dple  Is  BO  wdl  established  that  we  deem 
it  unneceBBBiy  to  dte  authortties.  The  pro- 
TiBlon  In  our  Olvll  Code  autiwrlshig  9  jurors 
to  return  a  verdict  where  the  pand  consists 
of  12  persons  Is  in  conflict  with  the  ccmsti- 
tutioD  and  laws  ot  the  United  States,  and  Is 
therefore  void. 

It  has  beoi  sngsested  that  the  amount  In 
controversy  in  this  case  does  not  bring  it 
within  the  constitutioiial  provtsion  entitling 
tiie  appdlant  to  a  trial  by  jury  as  it  existed 
at  common  law.  To  the  appellant  the 
amount  In  controversy  was  the  salary  and 
emoluments  of  the  office  which  he  hdd.  His 
term  began  In  January,  1883,  and  continued 


for  two  yeara  The  minimum  salary  fixed 
by  the  statute  Is  $000  pw  year,  and  we  Ju- 
dicially know  that- the  unouut  in  contToverqr 
is  more  tiian  920:  We  are  aware  that  tiie 
supreme  court  of  Utah,  In  the  recent  case  ol 
Hess  T.  White,  88  Pac  Rep.  243,  has  adopt- 
ed a  dlOennt  ctmstnictioa  of  these  provl- 
slons,  but  we  do  not  consider  the  opinion 
In  that  case  based  upm  s(mnd  reaacminff 
<v  correct  prindptou  It  Is  there  contended 
that  because  It  Is  In  harmony  with  our 
^ogress,  and  Is  fair.  Just  and  reasonable^ 
and  calculated  to  be  a  great  benefit  to  Utl- 
ganti,  tiie  legislative  act  providing  for  a 
rerdh^  by  nine  Juron  should  be  iqthdd. 
But  courts  cannot  set  aside  organic  lavrs 
and  constitutional  requirements,  nor  can  leg- 
islatures violate  or  Iviore  them  in  the  Inter- 
est of  modem  progress.  Such  changes  as 
our  npidly  derdoplng  dvUIsition  and  mod- 
em pn^trees  make  necessary  to  meet  our 
conditions  must  be  left  to  the  people,  who  are 
the  sorerdgns.  and  who  create  constitutions. 
Nor  does  Oie  taot  that  a  party  to  a  suit  may 
waive  a  owistitutional  right  authorise  the 
courts  to  set  It  sslde  for  him  without  his  con- 
Bent  Our  original  federal  constimtion  did 
not  omtain  the  provisions  In  reference  to 
trial  Jury  at  common  law,  and  It  was 
to  cure  this  omission  and  give  to  the  peo[d« 
this  additional  guaran^  that  the  seventh 
amendmoit  was  adopted.  The  Utah  court 
falls  Into  the  «m»*  «C  treating  tills  question 
ss  dmi^  a  diange  in  the  procedure  ot  ap- 
plying a  legal  remedy.  The  right  of  trial 
by  Jury,  as  at  oHnmon  law,  is  guarantied 
by  this  amendmmt  to  the  constitution.  A 
trial  by  Jury  at  emnnum  law,  ss  we  have 
said,  was  a  trial  by  jury  of  12,  and  «ititied 
the  party  to  a  unanimous  verdict;  and.  If 
this  provision  applies  to  us  as  a  territory,— 
and  we  hold  that  it  does.— then  any  material 
diange  takes  away  a  substantial  rl^t  and 
is  more  and  goes  further  than  a  change 
of  leKBl  remedy.  Our  conduslon  Is  that  the 
api>dlant  was  entitled  to  a  trial  by  a  jury 
of  12  perstHiB,  and  to  a  unanimous  verdict 
ot  the  Jury;  and  in  this  we  are  further  sup- 
ported  In  the  ease  of  Kldnsdimldt  v.  Dun- 
phy,  1  Mwt  118,  reported  also  In  11  WalL 
610.  ^e  court  eered  in  ^ving  the  Instruo- 
tlim  numbered  17,  and  In  redwing  Judg- 
ment <m  tiie  verdict  ot  the  jury.  For  these 
errors  the  case  must  be  reversed.  We  deem 
It  unnecessary  to  examine  the  other  alleged 
errors,  aa  they  may  not  arise  again.  The 
Judgment  of  the  district  court  Is  reversed, 
and  cause  remanded,  with  directions  to  grant 
a  venire  da  novo. 


GILL  T.  DUNHAM  et  al.   (No.  18.145.) 
(Sapreme  Court  of  California.   Sept  14,  1893.) 

UDRICIP1J<  CORPOBATIONB — PUBLIO  iMPBOVBinaTS 

— AssKBSKBNTs— AsoiQinfBirT— Pludihg. 
LAct   March   14,   1880,  amending  Act 
March  18,  18SS,  in  relation  to  lmproT«nent  of 
streets,  provides  (section  Q  that  before  ordar- 
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ing  ImproTements  the  conncU  ehall  pass  a  r«a- 
oliitioD  of  iDtention,  which  shall  be  "published 
and  posted  for  two  dajs  in  the  manner  pre- 
scribed by  section  34."  The  Iatt»  section  pro- 
T<tli>8  that  resolutions  required  to  be  publisned 
•hall  lie  pnbliahed  in  a  newspaper,  etc.:  provid- 
ed, however,  tliat  In  case  there  Is  no  newspBi>er 
tiler  shall  be  pMted  and  kept  posted  for  the 
Kame  time  as  required  fOr  pnhlicatlwi.  Sdd, 
that  a  resolatlon  which  Is  pabUihed  oMd  not 
also  be  posted. 

2.  Tbougb  acU  which  the  statate  requires 
to  be  performed  before  making  a  public  im- 
provement are  conditlona  iH-ecedent  to  the 
power  to  lev7  a  tax  on  tlie  propertj  owners, 
only  a  snbstantial  eorai^lance  with  the  statute 
Is  required;  and  the  assessment  is  not  vitiated 
by  want  of  technicality  of  expression,  or  pre- 
cisioD  of  statement  as  to  the  work,  itihlch  does 
not  alFeet  the  essentiai  object  In  view. 

3.  Under  Acts  1889,  p.  159.  relating  to  pub- 
lic improvements,  and  providing  that  plans  and 
sPKrificatlons  shall  be  famished  to  the  city  ooun- 
eU,  if  required  by  it,  by  the  city  engineer,  bnt 
not  spedfylng  the  noode  of  requiring  them,  the 
fact  that  they  were  prepared  by  the  engineer, 
and  were  on  file,  and  approved  by  the  council, 
Is  sufficient  evidence  of  their  authenticity. 

4.  Where  all  the  members  of  the  council 
were  presutt  at  a  special  meeting,  except  one, 
and  a  resolatlon  was  adopted  unanlmoohly, 
tiiere  is  no  error  in  admitting  testimony  of  the 
clerk  of  the  council  that  he  served  a  proper 
notice  of  the  meeting  on  all  the  members,  the 
notice  not  having  been  entered  of  record. 

5.  In  an  action  by  an  assignee  to  enforce 
an  assessment  for  a  public  improvement,  which 
wan  against  a  certaun  lot,  but  to  an  unknown 
owner,  the  fact  that  the  assignment,  which  de- 
scribes the  lot,  also  states  that  the  assess- 
ment was  to  a  certain  person  as  owner,  does 
not  render  It  inadmissible,  as  the  name  of  the 
allesed  owner  may  be  rejected  as  snrplnsage. 

&  The  lien  of  an  assessment  for  a  public 
imjfforement  is  merely  an  Incident  of  the  de- 
mand, and  passes  with  an  assignment  thereof. 

7.  The  fact  tliat  evidence  is  Introduced  to 
contradict  a  fact  alleged  in  the  oomirtaint  Is 
immaterial,  where  the  fact  la  not  denied  in  the 
answer,  as  there  is  no  Isane  on  the  qaestton. 

Commiaaloiien'  dedakm.  Department  1. 
Appeal  from  superior  conrt,  Ban  Joaauin 
connty;  Anael  Smith,  Judge. 

Action  Itr  T.  A.  Gill  against  8.  Dunham 
and  another  to  fbrecloae  a  Uen  tor  a  street 
assesBment.  From  a  Judgment  tor  plaln- 
ttff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeaL  Affirmed. 

Lonttlt,  Woods  &  LeTlnsky,  fw  appeUanta. 
J.  M.  KUe  and  3.  A.  Plummer,  for  respcmd- 
ent 

BEARL8,0.  This  la  an  action  to  fore- 
close a  lien  for  street  asaessment  In  the  dty 
of  Stodcton.  The  plalntllf  had  judgment  as 
prayed  for  In  bis  complaint,  from  which 
judgment,  and  from  an  order  denying  a  new 
trial,  defadants  prosecute  this  appeaL 

A  demnrrw  was  Intoposed  by  defendants 
to  the  complaint  upoa  the  ground  that  the 
same  did  iwt  state  facts  suffldent  to  con- 
stitute a  cause  of  action,  and  upon  the  fur- 
ther ground  ^t  tbe  complaint  Is  imcer- 
tain,  In  that  it  falls  to  sbowtbat  R.  R.  Barns- 
bottom  vT&e  reassfgned  to  plalattff  his  In- 
terest in  the  amount  assessed  against  tlie 
land  in  the  comjdalnt  described.   Tb%  com- 


plaint a-Yera  that  the  resolatlon  of  Inten- 
tion to  j^ertorm  tba  work.  In  question  waa 
duly  published  in  tbe  Stocktra  Dally  Inde- 
poLdent,  a  newqmper  printed,  published, 
and  circulated  at  said  d^  of  Stocktxm,  etc, 
and  further  arera  that  It  waa  poatad  con- 
spicuously on  or  near  the  council  chamber 
door  of  the  said  council  of  said  dty  of  Stodc- 
ton,  and  remained  so  posted  for  two  days 
consecntiTely,  etc.  The  resolution  of  inten- 
tion was  pused  by  ttie  said  council  of  the 
dty  of  Stockton  on  the  14th  of  October, 
1889,  and  subsequent  to  tbe  passage  of  tbe 
act  of  Mardi  14,  1S89,  amendatory  of  the 
act  of  Mardi  IS,  1885,  entitled  "An  act  to 
prorlde  for  work  upon  streets,  lanes,  al- 
l^a,"  eta  The  question  presented  by  the 
demurrer  rdates  to  tbe  necessity  of  posting 
the  res(dution  of  Intention  or  notice  thereof 
In  three  public  {daces  in  the  dty.  8ecU«i 
2  of  the  amendatory  act  amends  section  8 
of  the  act  of  1885,  and  reada,  so  far  as  ap- 
idlcable  to  the  question  in  band,  as  foUows: 
"Sec.  8.  Before  ordering  any  work  done  or 
Improvements  made,  which  Is  authorized  by 
section  2  of  this  act,  the  dty  coimdl  abaO 
pass  a  resfdution  of  Intoition  irtiich  shall 
be  published  and  posted  for  two  days  In 
the  manner  prescribed  by  section  84  of  this 
act"  SectiMk  84  reads  as  follows:  "Fourth: 
The  notices,  resolutions,  orders  or  other 
mattw  required  to  be  publlahed  by  the  pro- 
Tlslona  of  this  act  and  of  the  act  of  whldi 
this  la  amendatory  shaU  be  published  In  a 
daily  newspaper  in  dties  wh^«  such  there 
Is,  and,  where  th«%  Is  no  dally  newapaper, 
In  a  aeml-weekly  or  we^ly  newspaper,  to 
be  designated  by  the  council  of  such  dty, 
as  often  as  the  same  is  issued,  and  no  other 
statute  shall  govern  or  be  applicable  to  the 
puMlcatioos  hwein  provided  for;  provided, 
howevw,  tliat  in  case  there  Is  no  dally,  semi- 
weAIy  or  weekly  newapaper  printed  or  dr- 
CDlated  In  any  sudi  d^,  th^  such  notices, 
resolutions,  orders  or  other  mattras  as  are 
herdn  required  to  be  published  in  a  news- 
ftaper,  shall  be  posted  and  kept  posted  for 
the  same  length  of  time  as  required  herein 
toe  tbe  publication  of  the  same  in  a  dally, 
semi-weekly  or  weekly  newspaper,  in  three 
of  the  most  public  places  in  audi  dty,"  etc 
This  section  would  seem  to  imply  that  no- 
tices and  resolutions  are  to  be  publlahed 
where  there  is  a  newspaper  in  which  to 
publish  them,  and,  when  so  published,  post- 
ing becomes  unnecessary,  and  that  the  post- 
ing referred  to  In  the  section  Is  only  re- 
quired where  no  newspapn  Is  published. 
It  the  contention  of  appellants  is  correct, 
and  tha  resolotton  of  Intention  la  required 
to  be  posted  In  all  cases,  then,  und^  sec- 
tlcu  8^  it  would  be  necessary  to  post  It 
twice  in  those  instances  when  there  is  no 
newspaper  published  or  drcnlated  in  the 
dty.  We  can  scared  concdve  that  this 
result  was  Intmded  Iqr  the  legislature,  and 
•M  ot  oi^nloB  lliat  mklar  Motloii  S4  the 
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notlee  or  resolaUon  in  quMtion,  wben  duly 
pobllahed  In  1h»  newqmwr*  «u  not  n- 
4Qlred  to  be  potted. 

Tbe  aaBlgnment  tnm  plaintiff,  GUI,  to 
Bamsbottom,  and  ttie  veBMlgnmeDt  by  tlie 
latter  to  tba  tormer,  am  avenred  tn  the  ooin> 
plaint,  are  sufficient  to  reinvest  pininfify 
with  the  rl^t  to  oollect,  to  the  money  col- 
lected, and  to  Its  Inddentr-the  Uen  aougtat 
to  be  declared  and  eaiorceA  In  tiilB  aetton. 
Hence,  ve  am  oC  opinion  the  demnmr  ma 
properly  oTermled. 

It  la  next  objected  hr  appdlanto  that  the 
wtHTk  provided  lor  In  flie  reaolutlon  of  Inten- 
tton  la  not  ULentlGal  with  that  mbseqnent^ 
ordered  done,  irtille  that  Included  In  the 
bid  of  plaintUf,  and  for  which  toe  contract 
was  awarded  to  him,  differa  from  both.  The 
resolution  of  Intention,  among  other  things, 
provided  tor  cross  walks  laid  at  the  inter- 
section of  Ohnrcb,  Sonora,  and  Lafayette 
streets;  calTOTta  conatmeted  at  the  east  irtde 
of  tlie  Interaection  of  Gfanrdi  atreet  nie 
reafdndcm  ordering  the  work  done  called  for 
«*iOaa  walks  laid  as  foUowa:  "One  on  «^ 
of  the  north,  west,  and  sontli  sldea  of  tiio 
tnterseetteD  oC  CSnvdi  street,  and  one  on 
each  of  the  font  iddea  of  the  Interaection  of 
Sonon  street  and  Lafayetto  street,  and  a 
combined  cnlrert  and  anas  walk  on  ttie 
east  Hide  of  the  intersection  of  Church 
street"  The  Ud  of  plaintiff  for  tho  pep* 
tormanoe  of  the  work  tednded  11  new  cross 
walks  and  1  culvert,  bat  did  not  men- 
tfon  Bpedally  a  combined  cross  walk  and 
cnlvwt  Th9  resohidon  ordolng  Alb  mA 
follows  nbatantlally  tte  resohitlon  of  Inten- 
tion, The  11  cross  walks,  and  tt»  com- 
blned  calvert  and  cross  walk,  so  eaUed,— by 
whidi  we  nndmtand  a  admrt,  the  top  of 
irtilcb  was  to  aem  as  a  eroas  wallc^-~eon- 
Btitnto  th»  13  cross  walks  spoken  of  etae- 
where,  and  InvolTe  a  snbstantlal  spedflca- 
tlon,  as  In  the  lescdatlon  of  intentioa  and 
resolntlon  for  performance  of  wwk  so  re- 
quired. It  la  eoneeded  that,  whve  the  stat- 
ato  regnlros  a  sales  of  acts  to  bo  pofwmed 
before  the  ownos  of  the  property  are  prop- 
erty chargeable  with  the  tax,  andt  acta  arfr 
eondltloaa  precodcnt  to  the  enrdae  oc  tbe 
power  to  levy  the  tax,  and  all  the  require- 
mmt»  of  the  statute  nrast  be  compiled  with, 
or  the  tax  cannot  be  collected.  Bnt,  while 
tUs  Is  admitted.  It  Is  a.  sidurtantlal  oompU- 
ance  with  the  provtalons  of  the  law  irbklh. 
1m  required;  and,  so  that  sndi  substantial 
compliance  la  had,  a  men  want  of  techni- 
cality of  expression  or  predsioa  of  state- 
nwit  which  does  not  affect  the  flsscatlal 
object  la  view  will  not  vitiate  the  proceed' 
taiga  Tbe  award  to  the  oontnHtar  br  13» 
dty  conndl  aeems  to  have  been  regular, 
and  In  consooance  with  toe  resolution,  and 
was  the  authotlty  to  the  sapeTtaitenacait  or 
atreets,  nnder  which  he.  In  his  t^ldal  » 
padiy,  entned  into  the  oontmct;  and  tha 
oantraat  enlarad  late  batamea  tte  ai^iahi* 


tendent  of  streets  and  plaintiff  was  for  the 
work  described  In  the  resolution  «rdettav 
the  woi*,  whidi  1b  deemed  sufficient 

It  la  next  omtoided  that  the  lOana  and 
spedflcations  introdneed  In  evidence  woe 
not  prepared  by  the  order  of,  or  under  the 
dlrocti<n  of,  the  aald  ooundl  of  the  dty,  and 
were  not  authenticated  as  hdng  the  work  of 
the  dty  surveyor  of  aald  dty,  or  under  sncb 
direction,  and  were  thereftve  improperly  ad- 
mitted in  evidence.  The  specifications,  an 
offered  In  evidence,  are  Indorsed  as  fc^owa: 
"Plana  and  spedflcatlons  for  grading,  grav- 
eling, laying  cross  walks  and  culvert  on 
Aurora  street,  Nor.  2B,  1889.  Appoved  and 
adfqtted  as  sulmltted  and  read.  [Signed] 
C  A.  Gampbdl,  CSty  Olerk."  The  tUrd  sec- 
tion of  the  statote  (St  1889,  p^  ISO)  provides 
toat  "i^ana  and  spedlicatioos  and  earefol 
estimates  of  the  cost  and  expenses  thereof 
shall  be  fotnlahed  to  aald  dty  council.  If 
required  by  It,  1^  the  dty  endear  of  aald 
dty.*'  O.  A.  Atherton,  who  waa  called  as  a 
wltneew  on  behalf  of  the  plaintiff,  teettfled 
Oiat  he  waa  the  dty  mrreyoe  of  the  dty  of 
Stodcton,  and  that  ha  prepared  the  plana  and 
spedflcatimis  tot  this  work.  The  statote 
does  not,  in  tearms,  specify  the  mode  by  which 
the  dty  surveyor  or  engineer  shall  be  re- 
quired to  famish  the  plans  and  specifications 
for  wcwk,  am  does  It  hi  terms,  require  audi 
I^ana  and  spedflcatlons  in  all  caaea,  bnt 
only  "it  requlnd  by  it"  (Uw  dty  oonndL) 
Tbe  fact  that  the  plans  and  specifications 
wen  pr^j^ared  by  the  dty  engineer,  were  on 
file,  and  wwe  approved  1^  the  dty  ooundl, 
ia  snffldent  evidence  of  their  anttiettldly. 

TbB  time  for  completion  of  work  under 
the  contract  was  extended  by  resolution  of 
the  dty  council,  paased  at  a  apedal  meeting 
called  tar  fliat  purpose  at  whldi  meeting 
one  iQember  ct  ^e  coundl,  to  wit  the  pree- 
ideat  thereof  waa  not  present  Notice  of 
Uie  meeting  specifying  ttte  time,  place,  uid 
object  thereof,  was  served  upon  eadi  mem- 
ber of  the  board  by  the  derk,  bat  sudi 
notice  was  not  oitored  of  record.  Objection 
was  made  at  the  trial  to  proof  of  the  service 
of  the  notice  otherwise  than  by  record  evi- 
dence^ and  to  the  ruling  of  the  court  per- 
mittlzig  such  proof.  Exception  was  taken, 
and  the  action  of  the  court  la  assigned  aa 
taar.  The  record  of  the  meeting  du>wa  that 
aD  the  members  of  toe  dty  council  were- 
present  axeept  Leiie^  the  president  ud  that 
the  resofaition  extending  the  time  tor  plaintiff 
to  perfcsrm  his  contract  was  adopted  by  the 
unanimous  vote  of  aU  the  members  present 
Under  these  dreamstancea,  there  was  no 
error  in  admitting  the  evidence  of  O.  A. 
Caospbell,  dertc  of  tbe  oaondl,  to  prove 
that  he  served  notice  of  tbe  msettaig;  qieel^ 
fylng  the  time  of  meeting,  and  toe  object 
toereof,  upon  each  and  every  member  of  the 
ctty  coondL  San  Lots  Obispo  Cotmty 
WUte,  91  OaL  482,  iM  Faa.  Be»^  864*  aM 
27  Paa  Bep.  n«> 
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Hie  next  point  ma<le  hy  appellants  r^tM 
to  the  r«oord  of  the  warrant  wliloh  was  re* 
«Mrded  and  Issued  to  T.  A.  GUI,  ptalnttff 
kfi^n,  Octobw  17.  1890,  and  under  the  law 
was  to  be  retomed  and  recorded  within 
ao  days  thereafter,  and  drying  whldi  time 
Ibe  demand  tor  the  payment  of  assessments 
Ssted  thereon  Is  required  to  be  made.  The 
complaint  arera  the  Issuing  and  recording  of 
the  warrant,  with  the  assessment  and  dla> 
team  attached,  and  tbelr  deUrery  to  plalntlCF, 
the  demand  tbereaftw  ct  payment  of  Ihe  sum 
specUled  In  the  warrant  as  assessed  against 
the  lot  In  qnestlMi,  and  that  defendant  has 
not  paid  any  part  thereof,  and  that  there- 
after, within  30  days  from  the  date  of  said 
warrant,  the  same  was  duly  retomed  to  the 
said  street  superintendent,  with  the  return 
Indorsed  tti«<eon,  Tertfled  by  oath,  stating 
the  name  and  character  of  the  demand  made, 
etc.,  as  required  the  statute;  that  there- 
«pon  the  said  street  superintendent  duly 
recorded  the  said  return  so  made  by  the  said 
warrant  In  the  maii^n  of  the  record  of  said 
warrant,  etc.  These  allegatloiu  are  not  de- 
■ied  by  the  answer.  It  follows  that  the  con- 
tention of  appeUants  -that  the  demand  was 
made  aft»r  the  return  of  the  warrant  la  one 
not  In  Issue  In  the  court  below,  and  npon 
whlcSi  no  question  oonid  property  arise. 
There  was,  it  is  true,  testimony  Introduced 
*»naing  to  show  s  mistake  In  the  date  of 
4te  tiling  of  the  return,  and  that,  while  It 
purported  to  bare  been  filed  and  recorded 
on  the  day  of  Its  Issue,  sudi  return  was  In 
IBM  recorded  on  Morember  16,  1890.  This, 
however,  was  of  no  Importance,  for  the  rea- 
son, as  before  statsdt  then  wu  ns  lasoa  oa 
that  question. 

The  plaintiff  h»eln,  on  Janoery  16.  1800, 
assigned  the  contract  for  the  performance  of 
the  work  In  question  to  Robert  Ramsbottom. 
To  show  a  retranafer  from  the  latter  to 
plaintiff,  a  reasrignment  ftom  Ramsbottom 
'to  plaintiff  was  offered  In  evidence,  wtdcb, 
BO  fiur  as  material  here.  Is  tn  the  following 
language:  '*I  hereby  assign  to  aald  T.  A. 
Gill  all  my  right  and  Interest  In  and  to  the 
amounts  assessed  to  B.  Dunham,  fer  street 
work,  against  tots  1,  S,  5,  18,  14,  In  block 
2S9,  east  of  Oentcr  street,  In  die  dtj  of 
Stockton,  and  alt  my  right  to  collect  the 
■aid  amounts  so  assessed  against  said  Dun- 
ham, and  all  my  ri^t  to  prooeed  against  the 
•aid  Dunham  for  'Oic  otdlectloa  of  said 
amounts."  The  inirodaetton  of  this  Instm- 
meat  In  cTidecee  waa  objected  to  by  d^emd- 
•nts  upon  the  greond  that  It  does  not,  upon 
Ms  face,  purport  to  be  an  asslgnmoot  of  any 
cause  of  action  or  right  of  lien  against  the 
^oper^  described  horeln,  but  simply  a  right 
to  collect  certain  amount*  assessed  against 
said  Dunham,  and  that  there  are  no  amotmte 
assessed  agetast  said  Dunkam,  and  that  his 
■ame  4ms  not  swear  in  ttw  offlcbU  proceed- 
ings ItsnlB.  Lot  Ka  1  in  Uoflk  2B0,  east 
«f  eentw  stnst,  IB  said  cky  ctf  Btodcton. 
nfeffMd  aslntMasslpisMnt,  Is  Ihs  lot  nyen 


whl^  the  lieoi  Is  songbt  to  be  foredosed 
In  this  action.  It  was  assessed  to  "nnknowa 
owner,"  and  the  name  of  S.  Dunham  does 
not  appear  In  fbe  aaeessment  It  Is  averred, 
however,  in  the  oomplalnt,  and  admitted  by 
the  answer,  that  said  Dunham  was  and  Is 
In  fact  the  owner  thereof.  The  name  of  8. 
Dunham  may  be  treated  as  surplusage,  and 
the  assignment  sufficiently  Identifies  the 
claim  or  demand  sought  to  be  assigned  In 
the  Instrument  It  would  titen  read  as  an 
assignment  In  and  to  the  amounts  assessed 
toe  street  work  against  lot  1,  ete.,  In  block 
ase.  As  the  only  obdect  Is  to  Identify  ths 
subject-matter  embraced  within  the  asalgn- 
Uient,  the  Identification  Is  soffldent,  wheth- 
er the  name  8.  Dunham  be  retained  or  re- 
jected. The  lien  was  but  an  Incident  of  tbs 
demand,  and  passed  with  its  assignment. 

The  motion  for  nonsuit  was  propevly  de- 
nied. There  was  evldenoe  tending  to  sustain, 
on  the  part  ot  the  plslntlft,  all  lbs  Issues 
in  the  case. 

Upon  the  quMtlon  of  the  falflUmaoA  ot 
the  contract  in  the  doing  <tf  the  woric,  tlw 
testimony  was  conflicting,  and  the  finding 
vt  the  court,  In  consonance  with  the  aUega- 
tifms  of  the  complaint.  Is  amply  supported 
by  the  eridaue.  The  Judgment  and  ivdcr 
appealed  from  should  be  afflrmed. 

Wsamcor:  raLOHBB,  a;  YANOUaF,  O. 

PEB  0UBIA3C.  For  the  reasons  given  in 
the  foregc^ng  opinion  the  Judgmoit  sad  o»- 
dsr  am^eale&  from  an  afflrmed. 


McDONAXiD  V.  OONNIPF  et  at.  (No.  15,080.) 

(Saprane  Oonrt  of  OaIlf«nia.  Aug.  80,  18B3.) 

Stbsbt  AsesBSHBHTs  —  EKroBome  Libhs  —  Ccof* 
fTiTUTioNAi.  Law. 

1.  St  1888,  p.  157.  I  7,  suML  8^  tmiOm 
that  "where  any  wcnk  •  •  •  l»  done  en 
^ther  or  both  sides  of  the  center  lihe  of  any 
street  for  one  block  or  less,  and  furth^  won 
<H>poBite  to  the  work  of  the  same  dais  already 
done  Is  ordered  to  be  d«M  to  complete  the  ua- 
improved  portioa  of  said  street,  tJtie  asseauDent 
to  cover  the  total  expense  of  said  work  so  or- 
dered shall  be  made  npon  the  lots  or  portions 
of  the  lots  only  fronting  the  portions  of  the 
wcK'k  so  otderBd."  Beli,  that  where  a  street 
was  ordered  to  be  p«Ted  for  one  block,  where 
not  already  so  paved,  the  assessment  was  prop- 
erly made  on  those  lots,  onl^,  on  whloh  the 
work  drae  abutted. 

2.  St.  18S8,  p.  166,  provides  that  a  diagram 
shall  be  attached  to  the  assessment  "ezhlblt- 
lug  each  street  on  which  any  work  has  been 
done,  and  showlag  the  relative  location  of  each 
lot  to  the  work  don&  nambo-ed  to  caneeaoaA. 
with  the  numbers  in  the  asseesm^its,  and  snow- 
ing the  number  of  feet  fronting,  or  number  of 
lots  sasessed  for  said  woik."  EM,  that  the 
diagram  need  not  show  <hi  what  i»ortion  of  the 
street  the  work  was  done. 

S.  The  provision  of  the  act  of  1888  whl<3t 
makes  a  street  aesessmmt  prima  fade  erldNioe 
of  the  regularity  of  the  proceediog  is  not  a  we- 
<oifU  or  local  law,  within  the  conBtltudooat  pro- 
vision that  the  legislature  shall  not  pass  spcdal 
or  local  laws  "ragolatlng  the  practios  of  eoorts 
o<  Jusdos^" 
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Department  1.  Appeal  team  aiqwrior  eoart, 
Atr  and  oonnly  ot  San  FiandMo;  Biigcne  B. 
Oaitier,  Jiidgfc 

Action  If  Tolm  W.  IfoDonald  against 
Mldiad  OoaniS  andotban  to  enforce  the  Hen 
of  a  street  aaseamait  There  waa'a  judg- 
ment In  fiiTor  <MC  d^endants,  and  ^alntifl 
iqtpeala.  Rermed. 

J.  a  Bates,  for  an;>ellant.  Horace  W.  FbU- 
brook,  for  respondflota. 

HABRISON,  J.  Action  to  foredoae  a  ttm 
of  a  street  acseaameat  In  flu  city  and  oonnty 
of  San  Frandaco.  At  the  trial  ttie  plalntUC 
offered  in  evidence  the  aaoesament,  diagram, 
warrant,  certlfloate  vt  engfaiew,  with  the  affi- 
davit of  demand  and  nonpayment  tndwaed  np- 
oa  the  warrant,  to  the  tntrodnctlon  of  which 
Ihe  defOndantB  objected  upon  the  sronnda 
"that  the  aame  were  Immaterial,  irrdevant, 
and  taioonq>etent,  because  the  assesnnait  la 
TciA  on  Its  faoe^  as  only  a  part  of  the  lots 
on  Tenth  street,  betweoi  Folsoin  and  Harri- 
son streets,  woe  aascaaed;  and  also  that  the 
diagram  did  not  show  on  which  side  of 
Tmtb  street,  or  wbat  partlonlar  part  of 
Tuitfa  street,  the  work  for  wMch  the  aaess- 
ment  was  made,  or  the  relative  location  of 
the  lot  of  defendant  Conniff  nasessed  to  the 
work  done,  or  any  part  thereof;  also,  be- 
cause no  foundation  had  been  laid  for  In- 
troducing the  diagrams,  or  any  of  diem, 
offered,  no  prior  proceeding  having  been 
shown,  authoriziiig  the  asaeasmmt,  diagram, 
warrant,  or  certlfloate,  or  any  of  them;  also, 
because  the  Item  In  the  assessment  of  |2S.- 
83  engineering  Is  unauthorized  and  lUegaL" 
The  court  sustained  the  objection,  and  ex- 
ctttded  tile  evldeooe.  Judgment  of  nonsolt 
was  thereupon  entered,  and  the  plalntUT  has 
appealed  therefrom. 

1.  Section  2  of  the  act  under  which  the 
I^ooeedtaigs  were  had  (St.  1889,  p.  167)  an- 
ttiorins  the  <Aty  council  to  order  the  tan- 
provemrat  of  '*the  whole  or  any  portion, 
either  In  length  or  width,"  of  the  streets  of 
die  olty;  and  In  subdlvlHion  11  of  section 
7  the  council  Is  authorized,  in  Its  order  for 
any  of  the  work  mentioned  In  the  act,  "to 
OKO^t  thnr^rom.  any  of  said  work  already 
done  upon  the  street  to  the  official  grades" 
SubdlvlBlon  8  of  section  7  of  the  act  pro- 
vides that  "where  any  work  •  •  •  Is 
done  on  either  or  both  ddes  of  the  center 
line  of  any  street  for  one  block  or  less,  and 
farther  work  opposite  to  the  work  ot  the 
same  olaaa  already  done  Is  ordered  to  be 
done  to  complete  the  unimproved  portion  of 
said  street,  tiie  asseasment  to  cover  the  total 
expense  of  said  work  so  ordered  shall  be 
made  npon  the  lots  or  portions  of  the  lota 
only  fronting  &e  portions  of  the  work  so 
ordered."  It  thus  appears  that  authority  Is 
glTcai  to  tile  cUtj  council.  In  certain  caseB»  to 
ordw  the  improvement  of  only  a  portion  of 
a  street  lying  between  two  main  street 
crossings,  and  that  such  tmprovemeot  may 


be  oonflned  to  a  portion  of  the  street  npn 
<me  idde  of  Its  middle  Une^  and  also  that, 
Yrtien  aaHj  swdi  portica  ot  a  atnet  Is  to  be 
improved,  the  aaseasmrat  therefor  must  be 
upon  only  the  lots  vriiiofa  front  the  portions 
of  the  work  ordoed.  Bi  ttw  present  oaae  the 
Improvonent  ordered  hy  ttie  aapOTlaora,  and 
for  which  the  asaesament  wu  made,  waa 
'that  gianlte  curbs  be  laid  <m  Tenth  street, 
between  Folsom  and  Harrison  streets,  where 
not  already  laid;  that  the  roadway  therectf 
be  paved  with  basalt  blocks  where  not  al- 
ready ao  paved;  and  that  granite  curbs  and 
plank  sidewalks  be  laid  on  angular  comers  of 
the  Intersection  Sheridan  and  Tenth 
streeti^  and  that  granite  cross-walks  be  laid 
across  said  IntersectlcnL"  It  waa  for  tiw 
supervisors  to  determine  what  portion  of 
Tenth  street  they  would  order  improved,  and 
1^  in  fact,  prior  to  the  passing  of  the  resolu- 
tion of  intention,  any  portion  of  the  street 
had  been  so  Improved,  It  was  the  duty  of  the 
stiperlntendent  to  make  the  assessment  fm- 
the  work  done  under  the  contract  upwi  only 
the  lots  "fronting  upon  the  work  so  ordered." 
and  to  exclude  ther^rom  the  lots  "fronting 
upon  aald  excepted  woik  already  done."  It 
the  superintendent,  in  Tna^iyTg  saoh  assess- 
ment, included  lota  which  ought  not  to  have 
been  assessed,  or  failed  to  Indnde  those 
which  should  have  been  assessed,  tile  naaeij 
of  the  party  aggrieved  waa  by  an  appeal  to 
the  si^ervlsm  for  a  correction  of  the  assess- 
ment. Auuunuch,  therefore,  as  then  sre 
Instanoes  In  which  an  asHcesmait  la  anth(n<- 
Ized  to  be  made  npcm  only  a  porti<m  of  the 
lots  fronting  upon  a  street  on  which  an  Im- 
provemoit  has  been  ordered.  It  cannot  be 
said  that  the  assessment  In  qoesUoi  Is  yM 
upon  its  faca 

2.  The  objeotton  that  the  diagram  does 
not  show  "on  whkh  aide  of  Tenth  street 
or  what  particular  part  of  Tenth  street  the 
work  for  which  the  assessment  waa  made,"  Is 
not  dear.  The  grammatical  omurtnictioa  of 
the  objection  la  that  the  diagram  does  not 
show  the  work  for  which  the  assessment 
was  made,  and  It  Is  suffident  to  say  that 
there  Is  no  requlremmt  In  the  atatute  that 
the  *'work"  shall  be  shown  or  er&a.  desig- 
nated upon  the  diagram;  but,  if  It  be  a»- 
Btrued  as  an  obJecti<m  that  the  dlacram 
does  not  show  up<m  what  portion  of  Tenth 
street  the  work  waa  dime,  It  may  also  be 
said  that  the  statute  does  not  make  this  re- 
qulremsit  The  provision  of  the  statute  Is 
that  a  diagram  shall  be  attached  to  the  as- 
sessment, "exhibiting  each  street  on  which 
any  work  has  l>een  done,  and  showing  the 
relative  location  of  «udi  lot  to  the  woifc 
done^  numbered  to  correspond  with  the  num- 
bers In  the  assessmoits,  and  showing  the 
number  of  feet  fronting,  or  number  of  lots 
aasessed  for  said  work  contracted  for  and 
performed."  The  diagram  is  only  anxlliaiy 
to  the  asaesament,  and  la  Intoided  to  be 
merely  a  map  exhiUtlng  "eatdi  street"  upui 
which  the  work  has  been  done^  and  not  the 
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parUetdar  portion  of  Qie  street  la  whlob  the 
work  was  done.  The  requirement  that  It 
flbaU  Bbow  "the  relatlye  location  of  eadi 
lot  aaseased  to  the  work  done"  la  saUsfled  U 
It  ahowB  thaiT  location  In  relatlw  to  the 
"ei^Mted"  street  Trpan.  which  the  work  waa 
done.  Taken  In  connection  with  the  de- 
•cription  of  the  work  for  which  the  asBeaa- 
ment  was  made,  It  can  then  be  seen  from 
an  Inspection  whether  an7  of  the  lota  as- 
sessed are  so  located  as,  to  be  liable  for 
any  part  ot  the  expense  of  the  work,  and  If, 
for  any  reason,  a  particular  lot  ou^t  not  to 
hare  beoi  assessed  for  that  work,  the  wror 
can  be  corrected  iqion  application  to  the 
proper  tiibonaL  The  dla^m  la  not  In- 
trln^cally  Invalid  unless  tiie  lots  shown 
thereon  are  so  located  that  th^  could  not, 
nnder  any^rcmnstances,  be  made  Uable  for 
a  portion  of  the  expmse  of  the  woA.  It  Is 
not  essential  to  fhe  ralldl^  of  an  asseas- 
ment  that  the  lots  assessed  should  front 
npcni  the  entire  portion  of  the  street  ahlbl& 
ed  upon  the  diagram,  hi  the  case  of  an 
assessment  fur  woric  done  upon  main  street 
crossings,  or  at  the  termination  of  one  street 
In  another,  the  street  croealns  or  tbe  termina- 
tion la  required  to  be  exhibited  on  the  dlar 
gram,  while  the  lots  to  be  assessed  front 
upon  portions  of  the  streets  on  which  none 
of  the  work  was  done^  and  the  diagram  Is  to 
show  their  relative  location  to  the  work 
done,  by  showing  that  they  are  within  the 
quarter  blocks  or  territory  liable  to  be  as- 
sessed. The  diagram  In  the  present  case  au&r 
olently  complies  with  the  statute.  It  ex- 
hibits Tenth  street  as  the  street  upon  which 
the  work  was  done,  and  It  also  d^neatee 
the  several  lots  assessed,  and  shows  that 
each  of  the  lots  assessed  fronts  upon  Tenth 
street,  and  that  its  location  is  within  the 
territory  liable  to  be  assessed  for  mitk  d<me 
upon  Tenth  street  « 

3.  The  statute  makes  the  assessment,  with 
the  other  docoments  offered  by  the  plaln- 
tlff,  prima  fade  evidence  of  the  regularity 
and  correctness  of  the  assessment,  and  of 
the  prior  proceedings  and  acts  of  the  su- 
perintendent of  streets  and  dty  council,  up- 
on which  It  is  based,  end  It  was  therefore 
not  necessary  to  offer  any  evidence  of  these 
prior  prooeedlngs  as  the  foundation  for  In- 
trodnelng  these  doanmuits.  It  Is  competent 
for  13i»  les^slatnre  to  prescribe  rules  of  evir 
Aeaoe  tm  the  trial  ot  actions,  and  statutes 
which  make  a  document  prima  fade  evi- 
dence of  Qie  regularity  of  offldal  proceed- 
ings hi  reference  thereto,  or  which  cast 
the  boiden  of  proof  in  an  issue  upon  dther 
par^  to  the  oetltHi,  are  wlthtai  the  conati- 
tutional  power  of  the  lefiAslatnrfc  Ooolerf 
Const  Llm.  4Sa  Ndther  does  tbls  provlaiixi 
•f  the  statute  contrarene  the  provision  of 
tb»  CMUtitution  pnAlbltlng  the  legislature 
from  passing  Eqjtedal  or  local  laws  "r^ulat- 
ing  the  praotioe  of  courts  of  Justice."  It 
is  not  necessary  that  a  law  duU  affect  all 
the  people  oi  the  state  In  order  that  It  may 


be  general,  or  that  a  statute  ooncMmlng  pro- 
cedure shall  be  applicable  to  evwy  action 
that  may  be  brought  In  the  oonrts  of  the 
state.  A  statute  which  affects  all  the  Indi- 
viduals of  a  class  Is  a  general  law,  while  one 
which  relates  to  particular  pmons  or  thlugs 
of  a  class  Is  spedaL  A  statute  regulating 
the  rights  of  married  women,  or  which  af- 
fects all  mining  corporations,  or  confers 
Eights  upon  mnnldpal  corporations  of  a  cer- 
tain dasB,  or  places  restrictions  upon  all 
foreign  oorimrations.  Is  a  general  law.  City 
of  PasadMta  v.  SUmson,  91  OaL  238,  27  Pac. 
Rep.  604;  In  re  Madera  Irr.  Dlst,  02  OaL 
316,  28  Pac.  Rep.  272.  676;  Wheeler  v.  Phil- 
adelphia, 77  Pa.  St  348;  liand  Co.  r.  Soper. 
89  Iowa,  112;  In  re  New  York  EL  R.  Co.,  70 
N.  Y.  860.  The  provision  nnder  consldora* 
tion  is  neither  a  local  nor  a  spedal  law.  It  la 
applicable  to  all  actions  for  the  foredosnre 
of  strect-assessmoit  liens,  and  is  in  force  In 
all  parts  of  the  state.  That  the  leglslatnre 
may  prescribe  dlfferoit  roles  of  procedure, 
as  well  of  pleading  as  of  evidence,  for  differ- 
ent actions,  is  illustrated  by  what  it  has 
done  in  defining  the  form  of  pleading  upon 
judgments  and  In  otter  special  actiona,  In 
requiring  the  pleadings  In  fordble  entry  and 
detainer  to  be  verified,  in  denying  a  divorce 
upon  the  mere  default  of  the  defendant. 
In  making  a  tax  deed  prima  fade  evidence 
of  the  regularity  of  Oie  proceedings  prior 
to  its  issuance,  and  In  requiring  a  different 
form  of  proof  for  the  execution  of  a  wiU 
from  that  of  any  other  written  instrument 
as  well  as  in  numerous  other  Instances. 

4.  The  objection  to  an  it^  for  engineer- 
ing is  evtdoitly  th»  result  of  an  oversl^t 
Section  8  of  the  act  undtf  consideration 
reqi^lres  the  snpolntendent  to  buflude  "any 
incidental  expenses"  In  the  assessment  to  be 
mode  by  him.  Section  34  provides  that  tiie 
dty  and  county  surveyed  shall  do  the  snr- 
v^lng  and  "other  raglne^ng  woA  neces- 
sary to  be  done,"  and  that  his  compensation 
therefor  shall  be  Included  in  the  term  "Inci- 
dental expenses."  Upon  the  face  of  tiie  as- 
sessment, it  must  be  assumed  tiiat  the  en- 
gineering work  was  done,  and  that  tiie 
amount  included  therefor  is  correct  Ttie 
court,  therefore,  erred  In  ^i*inMng  Qie  ert 
denc^  and  for  this  enor  its  Jndvnent  Is 
revwsed. 

We  ooneor:  QABOVTIB,  J.;  FATDRSON, 

J* 


ORUNWALD  et  aL  V.  TBSSEBA    (No.  ISr 

oea) 

(Supreme  Court  of  Gallfomia.  Aug.  81. 1898.) 
Sxnat  BvnnHOB  —  Rslbasi  —  Foisnir  Dmrnt— 

DOMBWIO  VUtUM. 

1.  Testimony  as  to  the  quality  of  M  wire 
rope  sold  by  asmple,  that  the  outer  wires  was 
broken  Into  sbort  pieces;  that  the  rope  was 
"rotten,  and  a  little  orokeo.  Instead  of  bring  as 
the  sampler*  that  much  of  it  was  "hrcksn, 
rusty,  sad  lottsn,"— relates  to  tacts  spsn  to 
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common  obserraticni,  and  not  requiring  expert 
knowledKe. 

2.  MenduuitB  and  clerks  of  mercbaots  in  a 
foraigu  coon  try  who  deal  in  a  cmain  article 
an  eompetoit  to  testify  u  to  market  Talne 
*i  tile  artlde  In  nicli  for^sn  «onntrr< 

8.  A  release  of  a  caose  of  acdoa  Is  not 
ATallable  unless  it  is  epedallx  pleaded. 

4.  A  debt  contracted  In  a  foreign  conn  try 
ii  payable  in  the  cnrratcr  of  that  country,  and 
therrabre,  wh««  the  creditor  mes  In  die  United 
States,  he  is  enUtied  to  recover  such  sum  in 
money  of  the  United  States  as  equals  the  debt 
to.  the  foreign  country,  whoi  it  was  payable. 

Commlsaloners'  declaion.  Department  2. 
Appeal  from  superior  court,  city  and  county 
af  Sau  Fcancfaco;  J.  O.  B.  Hebbard.  Jodgfc 

Action  by  Frits  Grunwald  and  Otto  Munch, 
partners  under  the  firm  name  of  H.  O.  Morf 
A  Co.,  against  William  Freeee.  There  was 
a  Judgment  in  favor  of  platntitft^  and  de- 
fendant appeals.  Affirmed. 

Pafa  ft  Bdls,  for  appellant  Tonng  ft 
Powers  end  Tames  Herrmann,  for  respond- 
ents. 

SBARLS,  O.  This  appeal  is  iwosecnted 
by  the  defendant  from  a  final  Judgment 
In  favor  of  plaintiffs,  and  comes  up  on  a 
bUl  of  exceptions.  The  action  was  brought 
by  plaintUTs,  factors  and  commission  mer- 
chants at  Yokohama  and  Hlogo,  In  the  em- 
I^e  of  Japan,  to  recover  from  the  defend- 
ant, a  merchant,  In  the  city  and  couul^  of 
San  Francisco,  $4,999.60  Mexican  dollan^  of 
the  value  of  $4,149.67  gold  coin  of  the  United 
States,  a  balance  due  on  a  mutual,  open, 
and  current  account,  with  intwest,  etc  For 
some  time  prl<Mr  to  1888,  detfendant  had 
shipped  from  San  Francisco  to  plaintiffs  In 
Japan,  for  sale  by  them  as  his  factors  In 
the  Japanese  marked,  merchandise  of  varl- 
ons  kinds,  and  plalntltrs  had  also  shipped 
Japanese  goods  to  defendant,  for  sale  by 
him  in  like  manner,  and  for  th^  account 
In  San  Francisco.  6n  July  10,  1888.  defend- 
ant wrote  to  idalntlffs  that  he  could  buy  In 
fian  Francisco  a  lais^  amount  of  old  caUe 
rope  after  it  was  laid  aside  by  the  cable 
railroad  companies,  and  Beat  a  sample  of  the 
rope,  asking  plalntlfls  to  notify  him  by  re- 
tarn  man  what  they  oonld  do  with  the  arti- 
cle In  Japan;  what  qootatlons  th^  cotild 
make  per  plcdl  03S^  lbs.)  In  Mexican  dol- 
lars, and  aboat  how  many  tons  they  could 
4ICBaae  at  per  month.  D^eadant  also  In- 
quired If  the  plaintlfFs  wonld  authorise  him 
to  draw  on  them,  against  consignments,  for 
an  advance  of  say  $10  gold  par  taa  of  2,240 
lbs.,  F.  O.  B.,  (free  on  board,)  San  Frandaoo* 
90  days'  sl^t  draft,  etc;  Pbdutlflb  re^ond- 
ed  by  letter  under  date  of  Angnst  16,  1888, 
saying:  'Ttn  artlde  la  cmdltlm  Bke  sarn- 
ie is  very  salable  here,  only  the  thtckness 
la  not  soltalde;  People  here  wsnt  18,  W. 
41,  ffo.  S-18,  (Birmingham  wire  gauge,) 
wbereaa  jonr  samites,  accwding  to  B.  W. 

maaanra  only  !&  Peoide  hwe  do  not 
wish  wive  which  is  thicker  than  No.  8  mr 
tUuMr  Ham  No.  U***  bat  tiiat  between  tiuae 


numbers  It  was  desirable,  and  a  conslderar 
Ue  business  oould  be  done  In  It  PlalntIA 
indoeed  la  a  lettM:  samples  oif  No.  8  and  Na 
18  wire.  They  also  added  that,  subject  to 
defendant's  approval,  they  had  contzaeted 
for  SO  terns  according  to  Us  sample,  but  (Mily 
of  slses  8  to  IS,  at  the  gross  sale  iMrice  at 
¥2.60  par  ptcuL  Plaintiffs  consented  tbaM 
defendant  shonld  draw  upon  them  for  75 
per  cent  advances  of  I3ie  probaUe  net  pro- 
ceeds, fttigtat  and.  Insurance  paid  there^  (San 
Francisco.)  They  further  stated  that  *te 
the  event  the  first  shipment  turns  oat  sat- 
Iflfactory  to  our  customers,  we  will  easily  be 
aMe  to  seU  20  tons  per  month."  Defaidant 
denied  ^t  he  owed  ^aintiflii  anything  upon 
the  account  and  by  way  of  counterclaim  sets 
out  that  he  was  Induced  by  the  representa- 
tions of  the  plaintiffs  to  purcba^  and  ship 
to  ttiem  large  quantitiea  of  wire  cable:  flint 
he  was  misled  by  them;  that  th^  faUed  te 
notify  him  promptly  that  the  cable  could  not 
be  B(dd;  and  In  apt  terms  stated  flacts  wbk^ 
If  true,  eonstltated  a  defense  to  the  action. 
It  seems  that  the  wire  rope  waa  sent  te 
Japan,  not  to  be  used  In  Its  then  condltton 
for  mechanical  purposes,  but  to  be  dissev- 
ered, and  the  wires  contained  therein  to  be 
worked  into  nails  for  tea  chests,  framee 
for  ambrcOas,  etc  For  these  porpoees  the 
Bises  of  the  wires  were  required  to  be  from 
No.  8  to  No.  18,  IndnalTeh  The  two  wires 
sent  by  letter  to  the  defendant,  b^lm  men- 
tioned, woe  samfdes  as  to  alae,  and  not  as 
to  quality,  bttD$  Nes.  8  and  1%  respecttrdr. 

In  relrattal  of  the  eaaa  made  by  defoad- 
ant  in  support  of  his  coontcrdalm,  plaln- 
tiflb  read  ta  evidence  the  depoettlons  <a 
Bmest  Be<±er,  Theodore  Bnnge,  Henry 
Lncas,  J<dmnn  F.  Orosser,  and  Frits  C^nn- 
wald,  taken  i^n  Interrogatotiea  In  Japan. 
These  witnesses  all  testifled  to  a  gnoater  or 
less  extent  ifi  regard  to  the  eondltlm  or  ap- 
pearance <xC  tike,  wire  rope  fbrwarded  by  the 
defendant  Its  telatlTe  condition  with  the 
sample  finwarded  br  defendant  to  the  plain- 
tiffs, the  market  nine  of  goods  Bke  the 
sample  and  the  maricet  valae  of  the  gooda 
actually  shipjrad.  Gross  interrogatories  were 
waived  by  defendant's  connsd,  sad  no  6b- 
jecCkms  seem  to  have  been  made  until  the 
reading  of  tiie  depoedtions  at  the  trial,  when 
eoimad  for  defendant  moved  to  stxllEe  oat 
from  each  depoaltlai,  severally,  certain  por- 
tions thereof,  via.  those  portions  relating  to 
the  quality  of  the  wire  tope  Alpped,  and  Its 
compaiatlTe  merits  as  rdadng  to  the  sun- 
pies;  also  that  relaUng  to  ttte  maiket  prfee 
tat  this  daaa  of  goods  In  Japan,  npcm  tba 
gronnd  that  It  did  not  appear  that  tha  wlt> 
neas  knew  the  mazket  prices,  or  ttat  ha 
was  snfildently  eapert  to  give  an  intelligent 
opinion  upon  any  of  these  matters.  The  oIh 
Jectlfms  to  ttie  eevwal  depodtiou  were  dm- 
Uar  In  langnage.  and  an  iMsed  npoa  the 
same  grounds.  The  witnesses  were  all 
dther  commlsdon  merchants  In  Japan  or 
derka  in  the  employ  at  such  merchants. 
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Th«  qantteaa  of  rahie,  or  market  value,  Is 
nainly  oa«  oC  fact,  but  ia  usaa,Uy  defined 
as  a  matter  of  oplnloa  gathered  from  lactB, 
and  as  was  said  by  Stwy,  J.,  In  Alfonso  t. 
U.  Ctr  2  Btarr,  "Tfe  must  necewnrlly 

reaort  to  oplnlMis  of  merchants  and  others 
«DUfrnt  In  trada  for  market  prleea  or 
TatMB  of  flia:  goods."  Wharton,  Id  hSo  waA 
on  SMdeoce,  (section  447,)  lays  doirn  tba 
rule  aa  follows:  "Two  essentials,  therefore, 
exist  to  a  propw  estimate  oi  raloe:  First, 
a  knowledge  of  tbe  Intrinsic  properttea  of 
the  thing;  second,  a  knowlsdge  of  the  state 
of  the  markets.  As  to  such  intrinsic  prop- 
erties as  are  occult  and  out  of  the  range  of 
common  obs^vers,  experts  ore  reqiiired  to 
testify;  aa  to  properUes  whldi  are  cognt 
mble  by  an  obararer  of  ordinary  bnslnefla 
sagacity,  bdng  familiar  wit^  the  thing,  sudi 
an  obaerrer  Is  permitted  to  testify."  So  far 
as  the  condition  of  the  wire  rope  was  con- 
cerned, it  waa  a  qneetlfMi  to  be  determined, 
not  from  Ita  occult  qualities,  but  from  its 
appearance,  and  from  tiie  e£Eect  produced 
upon  It  by  handling;  that  Its  outer  wires 
were  broken  up  into  short  pieces;  tliat  "the 
gooda  sent  were  rotten,  and  a  little  broken, 
instead  of  b^g  aa  the  sample;"  that  much 
Ci(  It  was  "broken,  rusty,  and  rotten,"  or, 
aa  another  witness  said,  "In  trying  to  undo 
Hie  collB  Itie  whole  thing  broke  to  pieces. 
Into  small  pieces  from  half  an  inch  to  two 
Inches  long."  Theec  were  faints  to  be 
leaned  from  obaerratlon,  and  were  stated 
aa  such,  facts  open  to  every  observM",  and 
not  re<iulring  eecpert  knowledge,  and  wheOier 
fli^  were  experts  on  Uie  aabject  or  were 
not  Is  of  little  Importance.  The  question  of 
tbe  value  oi  the  rope  in  the  market  was  one 
up<m  whl(^  m^chants  dealing  In  the  article 
In  question  wero  competent  to  speak.  Ah 
before  stated,  the  wltnesBes  were  all  com- 
mission merchants  in  Japan,  or  were  In  the 
employ  of  such  merchants;  and  It  may  be 
added  that  It  appeared  directly  or  in<ddental- 
ly  ttiat  all  of  them  who  testlfled  aa  to  the 
value  of  13ie  commodity  were  or  had  bean 
Migaged  In  t9ie  sale  of  the  article,  or  were 
In  the  €«nploy  oi  those  Uiua  engaged.  They 
aH  sAiowed  themselves  to  poaaeaa  more  or  lesa 
knowledge  of  Hie  efforts  made  by  plalntlfrs 
to  dispose  of  the  goodfl,  and  had  themselves 
either  aoHA,  attempted  to  sell,  or  were  fa- 
miliar with  the  efforts  made  to  sell  tbe  goods. 
Vnder  such  drcnmstancee,  while  tbe  d^Hiel- 
tlons  are  not  aa  foil  and  satisfactory  aa  could 
be  wlAed  In  dio^ng  kzKywIedge  and  exp^- 
ence  on  tbe  part  of  some  of  the  witnesses, 
I  do  not  regard  the  emira  assigned  In  ttie 
rnfingB  upon  the  depositions  aa  sufBciently 
estabUsfaed  to  warrant  a  revMsal. 

If,  however,  wa  are  wrong  In  tbe  forego- 
ing conclusion,  and  should  hold  that  ttie 
depoBttloDS  were,  so  far  aa  objected  to,  Im- 
prop«a*ly  admitted.  It  Is  not  perceived  that 
the  court  below  would  have  been  JustMetf 
In  redodng  tbe  amount  of  plaintiffs'  recor^ 
cry.  The  balancv  of  account  in  fiivor  oi 
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plaintiff^  vraa  not  oidy  proven,  but  at  tbe 
trial,  In  answer  to  a  question  by  the  court, 
"defendanf a  counsel  announced  that  there 
waa  no  contest  cm  the  account  at  all,  but  a» 
an  offset  detoiAuit  relied  on  plaintiff'  as- 
surance of  dteposing  of  tbe  rope  as  sent,  and 
tbat  defendant  had  suffered  loss  far  greater 
than  the  amount  plaindfls  claimed  against 
defendant  by  reason  of  plaintiffs'  foilnre  to 
do  what  was  agreed  In  Che  matter,  and  tbat 
defendant  asked  no  affirmative  r^ef,  but 
charged  Ibat  he  was  damaged  In  tbe  sum  of 
95,000  in  round  numbeia."  The  case  aa 
made  by  the  defendant  failed  to  establish  a 
counterclaim,  and  hence  tbe  evidence  ob- 
jected to,  which  tended  to  show  why  con- 
signed goods  brought  no  higher  prices  and 
were  not  sooner  disposed  of,  was  tmnecea- 
satT. 

There  Is  a  farther  contention  tbat  plalA- 
UffB  released  defendant  from  tbe  balance  due 
them.  On  tbe  3d  day  of  Jun^  1SS9,  the 
plaintiff^.  In  a  letter  to  defendant,  used  the 
following  language:  "Naturally  you  know 
very  wen  tbat  we  will  nev«-  consent  to  pro- 
ceed agBiiiBt  you  legally.  Our  hope  to  reduce 
our  loss  In  this  transaction,  if  possible,  to 
a  minimum  Umlts  Itself,  tiierefore,  that  after 
the  settlement  of  your  dlflerait' transactlona 
the  loss  will  be  small,"  eta  Conceding,  with- 
out deciding,  that  the  quoted  clause  of  plaln- 
tUfa'  lettCT  amonnted  to  a  release,  then  tt 
should  have  be«i  specially  {beaded.  Uoas  v. 
Shear,  80  Cal  4<J8;  Plercy  v.  Sabln,  10  CaL 
22;  Coles  v.  Soulsby,  21  Cal.  *r.  There  was 
no  consideration  for  the  promise^  and  thexe- 
fore  It  did  not  amoimt  to  a  covenant  not  to 
sue.  Canal  Oa  t.  Roaidi,  78  CaL  B62.  21  Faa 
Bep.  804.  It  la  apparent,  however,  that  nei- 
ther of  the  parties  regarded  the  letter  aa 
amounting  to  a  rtiease.  In  the  following  De- 
cember we  find  d^oidant  writing  to  plaln- 
tUta:  "I  refuse  to  participate  In  the  loss 
caused  by  your  fault  and  recommendations, 
vrltta  mon  than  that  already  suffered,  which 
amounts  to  neaily  30  per  ceat,"  to  which 
plaintuni  reply:  **We  hope  soon  to  find  the 
opportui^ty  to  dUspose  of  the  goods,  and  aft- 
er a  tborou^  inspection  we  riiall  consult 
whh  our  TokfAama  bouse  aa  to  what  steps 
we  shall  take  to  compel  you  to  the  MguJda- 
tlon  of  this  debt" 

mie  account  In  Japan  waa  kept,  as  appears, 
for  eonvenloiee  sake.  In  Mexican  dollars. 
Plalntlffii  aver  tbat  on  the  7th  day  of  August, 
1690,  there  was  due  them  $4,609.60  Mexican 
doUaiB,  iji  tbe  value  of  $4,1^.07  gold  coin; 
tbat  on  or  about  August  20,  1890,  th^  sub- 
mitted their  account  to  defendant,  and  de- 
manded payment,  and  pray  judgment  for 
ancb  aum,  vrlth  Interest  It  waa  stipulated 
tbat  Mexican  dollars  wem  at  Ibe  date  of  tba 
commencement  of  tbe  suit  worth  8S  centa 
At  the  date  of  Ibe  demand  (August  ^  18M) 
they  were  worth  98%  cents,  and  at  the  data 
of  trial-  74  to  76  centa.  ISie  coort  lave  Jud^ 
ment  for  tiie  valne  at  the  data  at  waSt 
bcooi^  Ttals  mm  mora  fiiTOtsbla  to  da- 
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f eadaat  Hum  It  wonld  hare  been  to  hare 
c  mpnted  the  value  of  the  foreign  BUrer  at 
tlie  date  of  the  denumd  of  payment,  but  not 
as  advantageoua  to  Mm  aa  a  computation  at 
the  date  of  trlaL  fA  debt  contracted  In  a  for- 
eign coxintry,  In  the  absence  of  a  contrary 
nnderstandlng,  Is  p&yable  there,  and  In  the 
legal  currency  of  that  country.  The  parties 
having,  by  common  consent,  expressed  their 
account  In  Mexican  dollars,  and  the  debt 
having  been  contracted  In  Japan,  it  stands 
on  the  same  footing  as  though  Mexican  dol- 
lars w«r»  tiie  ciirrew7  ot  that  country.  It 
follows  that,  the  debt  not  having  be^  paid 
in  Japan,  and  pWntifls  being  compelled  to 
sue  here,  lliey  -were  entitled  to  judgmoit  f6r 
sadi  sum  In  oar  currency  or  money  as  was 
eqnlvaloit  to  their  claim  in  Japan.  Benners 
T.  Clemens,  G8  Pa.  St  24;  Oadi  Kennlon* 
11  Ves.  815.  In  the  language  of  the  oban- 
oellor  In  the  case  last  dted:  "Where  a  man 
agrees  to  pay  £100  in  London  upon  the  1st 
of  January,  he  oagbt  to  have  that  sum  there 
iqxm  that  day.  If  lis  fUls  In  that  contnct, 
wherever  the  creditor  sues  him  the  law  of 
that  conntty  ona^t  to  give  him  jnst  as  nradi 
as  he  wonld  have  had  tf  the  contract  had 
been  performed."  Apply  the  principle  thus 
mandated  to  this  case,  and  we  may  say  that, 
had  defendant  met  his  contract  when  It  was 
due,— that  la  to  say,  when  demand  was  made 
vpoa  him,— plaintiffs  wonld  have  had  |4,980.- 
97  Mexican  didlan  at  tbe  value  93^  cents 
each,  OT  their  eqaivalent  In  oar  enrrency;  a. 
Bom  In  ezcen  of  that  which  tiie  court  award- 
ed them.  If  a  nuu  ccmtractB  to  ddlver 
wheat  on  a  glveo  day,  and  fiUls  to  do  so, 
the  measnre  ot  damages  Is  the  market  price 
of  the  ardde  on  that  day;  and  in  principle 
It  is  dlfflcdlt  to  see  why  the  rale  ihoold  not 
ludd  good  when  he  agrees  to  ddlrer  Mexican 
dollars,  or  other  foreign  mon^,  which,  In 
the  absoice  of  some  posillve  law  of  our  own. 
is  but  a  commodity,  ^ere  are  auUioritles 
which  hold  that  llie  rate  of  exchange  at  the 
date  cf  the  trial  Is  ths  crltwloo  by  which  to 
determine  the  amount  of  the  Judgment,  bat 
In  most  instances  the  only  qnestloa  evident- 
ly relates  to  the  mere  expense  of  effecting 
the  exchange,  or,  in  other  wwda,  the  cost  of 
transmitting  the  funda»  tar  that  Is  what  it 
amounts  to,— cases  in  which,  so  far  as  appears, 
the  question  d  depreoialifm  or  appredatlMi 
ot  the  cuiroicy  In  whldi  the  debt  was  pays'- 
Ue  cut  no  figure.  In  Benners  v.  Glemrais,  SOr 
pra,  dted  by  appellant,  the  recovery  was  had 
upon  the  basis  at  the  vahie  of  legal  t«u!eni 
at  the  date  of  the  presentation  of  the  ao> 
comit.  To  discuss  the  question  satisfactori- 
ly would  require  mwa  space  than  can  rea- 
sonably be  accwded  to  It*  and  I  oont«it 
myself  with  saying  that  my  oondusion, 
drawn  from  a  pousal  of  the  conflicting  au- 
thorities, prompts  the  declaration  that  If 
any  error  was  committed  by  the  court  be* 
low  it  was  in  U.Yot  of  the  defendant,  and 
hence  tiiat  be  Is  not  In  a  position  to  com- 
plain.  The  sfvideace  supports  the  findings. 


and  the  latter  cover  the  Issues  In  tiM  eas% 
and  the  Judgmmt  appealed  from  alunild  bs 
affirmed. 

We  otmenr:  BBLOHBB,  0.;  HA.YNB8,  a 

PSIR  OUBIAaL  For  Uw  reasons  glvon  in 
the  foregoing  opinkm  the  judgment  sppealed 
from  is  affirmed. 


FBABSON  V.  DROBAZ  FISHINO  CX)i  st  sL 

(No.  14,98s.) 
(Supreme  Oonit  of  GaUforoU.  Aug.  81,  189a) 
VAOxmta  Jin>oiEBiiT— Inadvbrtenob  or  Coniisu. 

On  BQ  amllcation  to  set  aside  a  jnds- 
m«it  it  appeared  that  the  cause  was  the  ser- 
Mith  on  the  calendar  for  the  day  on  wbidi  it 
was  set  for  trial.  Defendant's  conned  was 
not  present  on  that  dar,  as  he  had  business  In 
another  coort,  bat  he  had  some  one  to  answer 
"Ready"  when  the  case  was  oslled,  supposing 
that  It  would  not  be  reached  for  trial  on  that 
day.  It  was  reached,  linweTer,  and  Judgment 
was  rendered  for  plaintiff.  Defendant's  coun- 
sel was  Informed  of  the  Jndfnii<sit  on  the  same 
day,  and  at  cHice  reqnested  plaintiff's  coanse]  to 
consent  that  it  aboold  be  set  aside,  whidi  was 
refused,  whereopon  he  immediately  made  an  af- 
fidavit of  the  facts,  and  iMtwared  an  order  to 
show  cause.  Hdd,  that  t^e  judgment  sbonld 
have  bem  mat  add*  for  azensable  <nadvertettG* 
of  conned.  ' 

Department  X  Appeal  tram  aapetlor 
court,  d^  and  county  of  San  Frandaoo; 
William  T.  Wallace,  Judge. 

Action  by  Edward  Fearson  against  the 
Drobas  Fishing  Company  and  othns.  Hiere 
was  an  order  refusing  to  set  aside,  on  the 
ground  of  eoccusaUs  inadvertence  of  comi- 
■d,  a  judgment  tiuretoCore  eitwed  in  tavtv 
of  plaintiff,  and  defendanti  appeaL  B»- 
versed. 

A.  Baef,  B.  Parker,  and  Haines  &  Ward, 
for  appellants.  Henry  H.  Davis,  for  re- 
spondent 

PBB  OURIAH.  Uu'  plaintiff  commenced 
this  action  In  tiie  superior  court  at  the  dty 
and  county  at  Ban  Frandaco  to  recover  the 
sum  of  9^2.26  alleged  to  be  due  for  work, 
labor,  and  sorices  rendered  and  performed 
him  for  defendants  at  thdr  vedal  In- 
stance and  request  The  complaint  was  filed 
July  16,  1891,  and  on  the  25th  of  the  same 
month  t2ie  deifendanto  answered  timeto,  de- 
nying that  the  defendants,  or  any  of  tbon, 
were  indebted  to  the  plaintiff  In  the  sum 
named,  or  In  any  other  sum,  tor  work,  la- 
bor, and  services,  or  otliHwise,  or  that  the 
said  sum,  or  any  portion  thereof  was  due 
and  payaUa  fMm  defendants,  or  eithar  of 
them,  to  the  plaintiff.  Shortly  after  the  an- 
swer was  filed  the  case  was  placed  on  the 
trial  calendar  at  department  6  of  the  court, 
and  on  October  (t,  1891,  It  stood  fw  trial 
as  No.  7  on  that  calendar.  When  the  cal- 
endar was  called  on  the  morning  of  the  last- 
named  day  the  defendants'  atbxney,  think- 
ing the  case  would  not  be  reached  for  trial 
until  the  next  day,  and  having  business  in 
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nnoUier  conrt,  was  not  igMcnt,  Imt  be  bad 
some  one  aiunrw  for  blm,  to  Ibe  call  of  the 
case,  "Ready.'*  Ibe  >bE  eases  iweoedlnc  tbls 
one  wen  at  once  continued  or  otherwise  dis- 
posed (tf,  and  thereupon,  in  the  absence  of 
ttie  d^endanta  and  their  attovaej.  Ha  ^aln- 
tlff  was  oaUed  sod  examined  as  a  witness 
In  his  own  behalf,  and  the  ease  was  ttasn 
sabmltted.  and  Judgment  glTcn  In  bis  faTor 
tor  the  amount  demanded  in  the  comjAalnt 
nie  attorney  for  d^endants  was  Infonned 
<tf  ttw  trial  and  Judgment  about  11  o'clock  of 
tb9  same  daj.  and  at  about  the  sune  hour 
called  upon  the  attonicy  tor  the  plaintiff, 
and  requested  him  to  sttpnlate  that  the  Judg- 
ment should  be  set  aside,  irtUdh  request  was 
refused,  and  tbereapm  he  at  onoe  made 
an  alildaTit  ssttbig  out  fbets  to  ahow  ttat 
ttn  Judgment  was  taken  against  defteduits 
through  their  mistake,  inadvertenoe,  and  sur- 
prise. On  this  affldaylt  an  order  was  made 
hy  tbB  court  on  Ibe  aftsmoon  at  flu  dajr 
the  Judgment  was  rendered,  requtainc  tb» 
plaintiff  to  show  cause  on  the  9th  day  of 
the  same  month  why  tbe  Judgment  should 
not  be  set  sidde^  and  the  defmdants  al- 
lowed to  present  erldmee  In  support  <tf  tike 
issues  raised  by  their  answer.  At  Ibe  time 
appointed  the  motion  to  set  aside  the  Judg- 
ment came  on  regularly  for  bearing  before 
the  court,  and  was  submitted  upon  affldavltB 
filed  by  the  respecttre  parties  and  tiie  Jndff- 
ment  ndl  In  tiie  case,  ^e  plaintiff,  fa  his 
affldATlt.  stated  that  some  of  Us  witnesses 
were  seafaring  mm,  and  had  left  the  dty 
of  San  Frandsoo,  and  that  their  irtiere- 
aboute  was  unknown,  and  that  to  tiie  best 
of  his  belief  he  would  not  be  able  to  find 
them  again.  Thereafter,  on  December  1, 
1B91,  ttie  court  denied  the  motlmi,  and  tiie 
defendants  excepted  to  the  ruling.  From 
the  Judgment  entered  and  tbe  order  denying 
their  motion  tbe  defendants  lyipeaL 

it  Is  contended  In  support  of  tbe  appeal 
that  upon  the  facts  shown  the  court  b^ow 
should  have  set  aside  the  Judgment,  and 
tikat  Its  refusal  to  do  so  was  not  a  proper 
•zerdse  of  Its  dlscretUm.  and  we  think  It 
must  be  so  held.  Tliere  was  undoubtedly 
negil grace  upon  the  part  of  the  attorney  for 
tbe  defendants,  bat  it  was  not  Inexcusable 
ne^lgence,  imder  the  drcumBtances  here  ap- 
pearing. It  is  apjmrent  that  tbe  defendants 
were  not  seeking  to  d^y  the  trial.  The 
arollcation  to  set  aside  the  Judgment  was 
made  almost  Immediate^  after  Its  rendi- 
tion, and  in  all  probability  bef <»e  It  was 
actually  entered.  Tbe  plaintiff  had  notice 
of  the  fact  that  the  application  would  be 
made.  This  being  so,  his  sffldaTlt.  made  two 
days  thereafter,  that  Us  witnesses  bad  gone, 
and  th^  whereabouts  were  unknown,  ou^t 
not  to  have  been  deemed  a  snffldeDt  answer 
to  the  motion.  Courts  are  established  for 
tiie  purpose  of  adminlstolng  Justice  in  con- 
trorersles  between  parties,  and  this  result 
will  be  generally  beet  attained  by  a  trial 
upon  the  merits,  and  neither  of  the  parties 
should  be  derived  ot  such  a  trial  exc^t 


when  guilty  of  inexcosable  negligence,  and 
we  do  not  tidnk  audi  a  degree  ot  ne^lgeno* 
appears  here.  "Applications  of  this  char- 
acter," said  flds  court  in  Watson  t.  Rail- 
road Oo.,  41  OaL  20,  in  passing  upon  an 
appeal  tnm  an  order  opentakg  a  default 
"are  addressed  to  the  discretion— the  legal 
discretion— of  the  court  In  which  the  default 
baa  oeomred,  and  abould  be  disposed  of  hr 
it  aa  substantial  Jnstloe  may  seem  to  re- 
quire. Bach  case  most  be  determined  by  Its 
own  peculiar  tacfii,  toe  peibaps  no  two  eases 
wQl  be  fotmd  to  present  the  same  drcnm- 
stanoes  for  oonsldcratloa.  As  a  general  rule, 
however.  In  cases  where^  aa  bflrsi,  the  ap- 
plication  to  made  so  Immedlatdy  after  de- 
fault entered  as  that  no  otmsiderable  delay 
to  tin  plalntlfl  Is  to  be  occasioned  permit- 
ting a  defense  on  tiie  merits,  the  court  ou^t 
to  Indlne  to  rdlera.  Ibe  eurolse  of  tbe 
men  diacretim  of  lb*  eoort  ou^  to  tend. 
In  a  reasonablB  degreeh  at  least,  to  bring 
about  a  Judgment  oa  the  Tory  merits  eC  tite 
case;  and  when  the  drcnmstances  are  such 
as  to  lead  the  oourt  to  hesitate  upon  the  mo- 
tion to  ogm.  tiw  <taCault,  It  to  better,  as  a 
general  rule,  that  the  doubt  Aould  be  re- 
solved in  faTor  ctf  the  a^lcatlon.  In  coa- 
necttmi  with  its  allowance^  terms  and  oim- 
ditions  ought  generally  to  be  Imposed  upon 
the  party  In  default,  wtaicb,  of  comve,  should 
be  more  or  less  severe,  as  the  particular  cir- 
cumstances would  seem  to  warrant."  "nie 
application  of  the  rule  thus  stated  to  tiie 
facts  of  this  case  must  result  in  the  re- 
versAl  of  tbe  nder.  Judgment  and  order 
reversed. 


BfiOTH  v.  StOTH  at  al.    (No.  10,158.) 

(Bnpreme  Ooort  of  OaUfornla.  Aug.  81,  1893.) 

HoHBSTSAs  or  Wmow— LmnATiox  ox  Yilu»— 
DiBOBsnmr  or  Coovr. 

1.  Undw  Code  CMvU  Proe.  |  146B,  whidi 
provides  that.  In  case  no  bomustead  has  beeo 
■elected  by  a  married  man  In  hit  lifetime  tbe 
coort  mast  select,  set  apart,  and  cause  to  be 
recorded,  a  hmnestead  tor  the  use  of  the  sarvlv- 
ioR  wife,  the  conrt  may  set  apart  one  exceeding 
W,000  in  value. 

2.  Where  the  value  of  an  estate  la  S85.000 
In  excess  of  debts  and  expenaee  of  adminUtra- 
tion.  It  Is  not  an  abuse  of  diacrettoa  to  set 
apart  as  a  homestead  to  the  inrviTing  wife,  ont 
of  the  community  property,   premisea  worth 

i 10,000,  which  were  occupied  by  deceased  and 
Is  family  In  Us  UfeClms,  and  which  are  IndJ- . 
visible. 

Appeal  from  snporlor  court,  Santa  Clara 
county;  John  Res^olds,  Judge. 

rrocae<Bng  for  the  allotment  of  bomeetead 
to  Catherine  S.  Smith,  widow  ot  B.  O.  Smith, 
deceased.  From  an  order  setting  apart 
premises  of  the  value  of  $10,000  as  such 
homestead,  J.  D.  Smith  and  others  appeal 
Affirmed. 

S.  A.  Barker,  for  appeUants.  Arthur  Kodg- 
ers  and  C  D.  Wright,  tor  reapoo^t  &  R 
Lelb.  amicus  curiae. 

MCPARI4AND,  J.    TUa  to  an  appeal  by 
certain  heirs  at  law  of  B.  O.  Smith,  de- 
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«MMd,  Inm  ft  piolMts  ocOer  wttbic  aaUe 
MTtala  premlMS  u  a  lumiMtnd  to  Oio  r»- 
■poDdoiW  wbo  la  ^  vldov  of  tbn  deeeaoed. 
Tlw  flMts  aaoMBaiy  to  ba  stated  are  nwm: 
Iho  MUd  peamlMi  oooslst  oe  an  OEdlnarr 
CII7  lot  IB  flw  dfr  of  Etan  JToH.  It  has  a 
dweDlnc  luniae  tm  It  vUch  coran  neariy  tbe 
coidn  lot,  and  In  tida  hooao  tb»  deceased 
and  tlift  reapondent  naldied  for  aer«nl  yean 
BCDCt  before  tiw  death  of  the  former.  The 
■aid  i^malaea  were  eoDUxmnlty  property,  and 
there  was  nerer  any  dedaxatlon  of  home- 
stead npon  the  same  made  by  either  of  tbe 
spoosea.  The  deceased  porchaaed  the  lot 
for  $4,500,  paying  f2,000  In  cash  and  gtvinc 
lilB  note  for  $2,000;  tbe  deed  retnahrtng  ta 
escrow,  to  be  deilTered  upon  paymoit  of  the 
note.  'Out  note  waa  not  paid  nor  the  deed 
ddlTsred  daring  the  Ufetime  of  the  de- 
ceased, but  afterwards  the  respondent  pro- 
cored  a  third  person  to  take  an  aselsnment 
of  Hie  note,  and  thereapon  the  deed  was 
deMvered  and  recorded,  said  third  pwson 
BOW  fM^^twg  the  note.  Tliere  are  no  ndnor 
befrs  tbe  deceased.  The  premises  are 
BOW  of  the  nine  of  $10,000,  and  the  bal- 
ance of  tbe  estate,  abore  all  debts  and  ck- 
penaea  of  admlnlatratlon,  la  wrath  $76,000, 
.  with  a  rental  of  $5,100  per  annum.  Tbe  lot 
'  oonld  not  be  dMded  wlthoot  destroying  Its 
charactM"  and  use  as  a  home,  and  Is,  aa  the 
court  finds,  ^IndMslUe."  There  Is  no  other 
land  of  Ibe  estate  soltable  for  a  homestead. 
The  ocNDtest  Is  eottrely  betwem  the  respond- 
ent and  certain  belra  at  law  of  flie  deceaaed, 
tbe  il^to  of  creditors  not  being  In  any  way 
InTfdved. 

Appellanta  contend  that  npon  tbe  ftvego- 
Ing  facts  the  court  had  no  power  to  set  aside 
said  premises  to  the  widow  aa  a  homestead, 
becanae  thdr  valne  exceeds  $5,000,  and  oon- 
tead  that  Ibe  court  ahoold  bare  directed 
that  the  said  premina  be  sold,  and  that  oat 
oC  the  proceeds  respondent  be  glren  $5,000, 
and  no  more^  In  "Ifea  of  a  homestead."  The 
position  <a  appellants  la  not  tenable.  Sec- 
titm  1466  of  the  Code  of  OItII  Procedure  pro- 
Tidea  tbat  tn  a  caae  Uke  the  <me  at  bar  tbe 
court  "  moat  sdect^  deelgn&te,  and  set  apart, , 
and  cause  to  be  recorded,  a  homestead  for 
the  use"  of  the  snnrlTing  wife.  This  "h<nne- 
stead"  wblch  la  to  be  sdected,  recorded,  etc.. 
Is  not  $6,000,  Ufa  any  other  sum  of  mon^. 
It  la  a  place  of  residence:  It  la  land,— real 
I»roperty.  When  a  homestead  has  been  se- 
lected Iqr  the  parties,  uidtf  the  provisions 
of  the  CMl  Code,  drcamstances  may  arlae 
onder  which  they  wHl  not  be  able  to  con- 
tinne  to  hoiA  it.  Notably  Is  this  so  When 
tbe  rights  of  a  creditor  are  tatTolred,  and 
tbe  Code  provldeB  the  macblnay  by  whldi, 
In  such  a  case,  the  creditor  m^  have  ttte 
homestead  sold,  and  tbe  proceeda  In  flxeess 
<a  $5,000  applied  to  his  debt  Bnt  tbta  pro- 
Tlalon  has  nothing  to  do  with  the  creation 
at  a  homestead,  eren  whoi  It  la  eatabliabed 
toe  parties  nnder  Ibe  GItII  Code.  In 
caae  of  a  probate  homestead  mder  tbe  Code 


(CaL 

of  CMl  Procedure,  the  court,  in  the  flnt  In- 
stance, creates  the  homestead,  and  tbe  qoee- 
tlon  there  Is,  not  what  shall  be  done  with 
an  existing  homestead,  bat  how  Aall  an 
original  homestead  be  created  by  tbe  comt, 
and  ont  yi^t  imqMrty  Aafl  It  be  eaired? 
And  tiiere  are  no  "g  prorUons  «f  toe 
Oode  which  restrain  the  conrt  from  eject- 
ing premlaea  as  a  homaatead  becanae  tb^ 
cExceed  In  Talue  $6^000.  Tboe  woe  audi 
prorlafama  in  aeetlQiiB  1480-1484,  Oode  aTll 
Proc,  bnt  tooaa  aecHoas  were  r^ealed  lo 
1874.  If  the  contention  cC  appellants  be 
aoond,  then  tn  tbe  case  at  bar  the  court  coold 
not  poaaibly  have  aet  aalde  a  hinnestead  to 
respondent,  because  there  was  no  other  land 
of  tbe  estate  ont  of  whlcdi  a  homestead  oouU 
have  bees  oarTCd.'and  Oe  pranlses  vrtddi 
the  ooort  did  set  aside  were  indlvlslbla  Tbe 
q;ipeal  here  la  from  tbe  order  setting  aside 
the  homestead,  and  under  what  proTiaion  of 
the  Oode  could  the  court  hare  wdered  $5.- 
000  paid  to  respondent,  either  oat  of  the 
general  assets  of  tbe  estate,  or  out  of  the 
proceeda  of  tbe  sale  of  any  partlcalar  piece 
of  property,  before  any  homestead  had  been 
created  T 

U  ^wDaato'  Tiew  be  righ^  tfaflo  oollat 
era!  Un  might  drire  a  widow  and  minor  chil- 
dren ont  of  tbelr  home  becanae  It  happeoed 
to  be  wortfa  a  UtOe  nuwe  iban  ^,00a  But 
we  toink  Ibat  to  Bststo  of  Walkerly,  SL 
OaL  679,  22  Pae.  Bep^  MB,  Ibe  potot  made 
by  an^eilanta  was  deariy  decided  agalnat 
town.  In  toat  ease  the  court  set  aside  a 
homeatead  wtwth  $18,00(^  and  I4>pellanto 
there  made  the  contention  Insisted  on  by  ap- 
pellants here,  via.  "that  tbe  court  eooU  not 
set  apart  a  probate  homestead  greater  la 
value  than  five  thousand  doDara."  The 
court,  however,  affirmed  the  order,  holding 
that  "the  provisions  of  the  Oode  antboria- 
Ing  a  homeatead  to  be  aet  adde  to  ttie  fius- 
lly  of  a  decedent,  whcro  none  baa  beoi  se- 
lected before  his  death,  contains  no  limita- 
tion as  to  tbe  value  of  aacb.  homeatead." 
The  court  fortber  held  that  such  an  orda 
will  not  be  disturbed  by  tUs  court  on  ac- 
count of  'raloe  of  tbe  homestead,  nnlesB 
there  had  been  an  abuse  of  discretion;  and, 
couddetlng  tbe  condition  and  value  of  the 
estate  to  Ibe  caae  at  bar.  we  see  no  abuse 
of  discretion  in  tbe  order  appealed  from. 
The  fact  that  to  that  case  the  homestead  waa 
selected  from  the  separate  propw^  (tf  the 
deceased  does  not  to  any  way  diatlngulsh 
it  ftom  the  case  at  bar.  The  aame  prtodple 
and  reasoning  oQually  apply  to  both  cases. 
See,  also.  Estate  of  Schmidt,  04  OaL  884,  20 
Pae.  Reph  714.  We  see  notiUng  to  the  p^t 
that  the  provWona  of  Ibe  Oode  aa  above 
construed  are  nnoonatttatSonaL  Order  af- 
firmed. 

We  concur:  BBATTT,  O.  3.;  DB  HA- 
YBN.J.;  FITZOBAALD,  J.;  HAARISON.X 

OABOUTTB,J.  I  concur.  If  Ibe  Qoea* 
turn  were  a  new  oneg  I  would  diaaent 
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I.BVI  ct  bL  T.  DDOaCK  «t  aL  (Na  VMIOT.) 
(Snprand  Oourt  ot  Galifornia.  Sept  7,  1883.) 
WAaKum— Action  roB  Bbuch— £tisbkob. 
Where  the  contract  for  the  sale  of  a 
onantitr  of  dates,  of  two  kinds,  makes  no  dl» 
unction  as  to  the  reapectlTe  ralDea  of  the  two 
kinds,  eTtdenoe  is  iooompetoit,  In  an  action  let 
the  breach  of  wairantr  of  the  mwchantabl* 
oondition  nit  one  of  the  kinds,  as  furnished,  to 
show  that  moh  kind  was  not  worth  as  much  as 
the  other  kind. 

Department  2.  Appeal  from  superior  court, 
dty  and  ootmty  of  iSm  Btanclaoo;  A.  A.  8an- 
den<a,  Judge; 

ActkNi  by  H.  Lerl  A  Oo.  against  Dimmtek 
and  others  Uf  recovw  damages  for  the 
breadi  of  an  expreaa  warranty  of  the  mer- 
diantabte  character  at  oertaln  dates  sold  by 
defendants  to  plaintifCa.  From  a  judgment 
for  plain  tifla,  and  from  an  order  dertylng  a 
motion  fm  a  nev  trial,  defendants  axtpeaL 
Affirmed. 

Rhode«  &  Bars  tow,  for  a^  pellauts.  WbL 
J.  Tnaka,  tm  respondents. 

McFARI^AND,  J.  This  is  an  action  to 
recover  damages  tot  toe  breach  of  an  ex- 
press warranty  of  the  merchantable  diar> 
octer  of  certain  dates  sold  by  defendants  to 
plaintiffs,  and  paid  for  by  plaintiffs  at  the 
contract  price.  Judgment  went  for  jdain- 
tlffs,  from  which,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeoL  We 
have  considered  csrefnlly  the  oral  and  writ- 
ten arguments  of  counsel,  and  are  satisfied 
that  no  rereralble  error  was  committed  by 
the  trial  caart.  There  la  only  we  point 
which  we  think  necessai^  to  be  specially 
.noticed,  and  tiiat  is,  wlietiier  or  not  tbe 
court  wred  In  ^eluding  testimony  <tf  ered 
by  appellants  to  show  a  difference  in  value 
between  two  kinds  of  dates  whicn  are  men- 
tioned In  a  contract  between  the  parties. 
On  November  29,  1800,  the  parties  ait»%d 
Into  a  writt«i  cwtract  as  follows:  "Sold 
this  day  to  Mesns.  H.  Levi  &  Oo.,  San  Fran- 
cisco, 4,000  boxes  dates,  more  or  less,  con- 
sisting  of  Hallo  wee  ku.  and  Sairs,  at  six 
(6)  cents  per  pound,  deUvered  at  the  wharf 
at  San  Francisco  In  merchantable  condition. 
Terms,  cash  on  delivery.  The  above  lot  be- 
tatg  such  as  am  received  and  on  tbjs  way, 
OtHUlgned  to  order  of  O.  H,  Balloa  A  Co. 
2,500  boxes,  more  or  less,  for  Immediate  de- 
livery, and  balance  1,300  boxes,  more  or 
less,  for  dellvetr  on  arrival  at  San  Frsn- 
eisco.  It  being  understood  that  1,500  are 
now  afloat  by  unavoidable  accident, 
balance  of  1.S00  do  not  arrive,  ssle  of  1,000 
boxes  Is  void.  Weights  to  be  estimated  at 
actual  gross  wed^i  less  imiftHrm  tare  of 
10  Um.  eacb  box."  Tills  document  was 
signed  by  appellants  and  refqpondents.  It 
will  be  observed  tbat  in  this  contract  no 
distinction  Is  made  between  Hallowee  dates 
and  fiair  dates,  stther  as  to  tlie  price  or  as 
to  the  Quantl^  of  eithet  kind  sold;  and, 


If  It  be  txos  tiiat  tbere  Is  a  marked  differ- 
ence In  the  valtie  of  the  two  kinds  of  datc% 
then  the  case  Illustrates  the  carelessness 
with  which  contracts  are  ftequently  made, 
and  how  difficult  questions  are  thrust  uinid 
courts  by  title  looseness  with  which  bustness 
la  often  done.  It  appears  that  2,500  boxes 
of  dates  were  d^vered  at  the  time  the  said 
contract  was  made,  and  paid  for  by  re- 
spondents at  the  Bald  price  of  six  cents  per 
pound,  and  that  they  were  Hallowee  dates. 
These  2,500  boxes  were  in  merchantable 
cmdltion,  and  with  r^erence  to  them  no 
trouble  occurred.  But  afterwards,  on  Decun- 
b€r  11,  1800,  the  1,500  boxes  mentioned  In 
said  contract  having  arrived,  app^lants  de- 
livered tiiem  to  respondents^  and  reepMid- 
ents  paid  ^pellants  for  them  at  tbe  said 
contract  price  of  sU  cents  per  pouna.  These 
1.500  boxes  were^  as  a  matter  of  fact,  Sair 
dates,  and  thflif  proved  to  be  not  mert^nt- 
able.  The  court  gave  Judgment  for  the  dif- 
ference between  Ibe  contract  price  of  tiiese 
last  1,600— six  cents  pw  pound— and  ttielr 
actual  value  as  unmerchantabte  goods.  But 
the  appellants,  having  avorred  In  tbeir  an- 
swer Oiat  Salr  dates  were  worth  less  than 
Ballowees,  asked  of  one  at  two  of  th^  wi^ 
nesses  the  questions:  "Was  there  any  real 
difference  at  that  lime  In  Uie  valtu^  in  tills 
market,  between  Hallo  wees  and  Sair  dates?" 
and  "What  Is  the  difference  between  Bal- 
lowees and  Salrs?"  and  tbe  coort  sustained 
objections  to  these  questions,  and  we  think 
that  the  objections  wet«  properly  sustained. 
These  questions  amounted  to  nothing  more 
or  less  than  an  attempt  to  show  ttiat  goods 
sold  and  d^vered  under  an  express  con- 
tract, at  a  stated  price,  were  not  worth  as 
modi  as  the  price  at  whlcb  they  were  ex- 
iwessly  sold,  whicii,  ot  course,  a  seller  is 
esta^ed  finm  doing,  except  under  peenllar 
drcumartanoes,  not  hers  existing.  As  before 
observed,  the  cimtract,  on  Its  £ace,  makes 
no  difference  between  Hallowee  and  Sair' 
datest  citlier  as  to  Hie  amount  of  either  or 
the  price  of  either.  But,  as  to  the  aggre- 
gate amount  of  dates,  it  la  (dear  that  flie 
oontract  was  sevenble  as  to  the  first  lot,  of 
2,500  boxes,  and  iha  second  lot,  of  1,500 
boxes.  The  first  lot  was  ddivwed  and  paid 
tar  at  the  price  named,  and  that  ended  the 
oontract  as  to  that  lot  As  to  the  seoonA 
lot,  of  1,000  boxes,  the  sale  and  delivery 
were  contingent.  They  were  subject  to 
the  nneertalatles  of  a  sea  vos^age,  and 
it  was  provided  ttiat  If  th^  did  not  ar> 
rive  the  "sale  of  1,600  boxes  is  void."  If 
they  had  not  arrived  the  transaction  would 
have  dosed  with  the  sale  ef  t!he  2,500  boxes, 
and  the  p^ment  for  them  by  reQKmdents 
at  the  contract  price;  but,  as  they  did  ar- 
rive, paymuit  had  to  be  made  for  them  by 
raqpondeoite  at  the  contract  price  ct  ^  cents 
per  poand,  and  snCfa  payment  was  mad&  If 
the  1,500  boxes  had  been  lost  at  sea,  cotdt 
appellants  have  recovered  anything  of 
apaa&tmtB  vpou  the  theory  Oat  tbs  2JUO 
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boxes  of  "BUSUmeem  already  ddlrered  and 
paid  for  were  worth  more  than  the  contract 
price?  We  tMnk,  therefore,  thet  the  con- 
tract price  of  the  1,500  boxes  was  six  cents 
per  pound,  and  tiiat  it  was  not  admlatftde 
for  appdiants  to  diow  that  these  dates.  In  a 
merbbantahlct  condition,  were  worOi  less. 
Tb9  ease  wUdi  counsel  ftw  q>pdlants  pnt. 
of  the  sale  of  a  lot  of  cattle  at  flS  par  bead, 
—some  ot  tbem  worth  fOOO  apiece,  and 
otbera  worth  only  $5,— wonld  need  condi- 
tions not  sagsested  1^  titan  hettm  It  would 
be  an  apt  Ulustratloa  of  tbeir  oontentlon  in 
the  case  at  bar.  The  Judgment  and  order 
appealed  from  are  affirmed. 

We  ctmeor:  DB  HA.VIIN,  J.;  FETZOBE- 
AIJ>,  jr. 


BOEBLINO  SONS  OO.       BEAB  YAIilzHT 

IBRiaATlON  CO.  et  aJ.    (No.  19,020.) 
(Soprane  Court  of  California.    8^t.  7,  1803.) 

UsOHAinOS'  LlBVB— ENrOBOaiCSNT— EVIDSNOB. 

Where  In  an  action  to  enforce  a  lieu  for 
material  fumiahed  for  tbe  construction  of  a 
tdephcme  line  there  is  no  evidence  that  such 
material  was  used  Id  the  construction  of  the 
particular  tine  against  which  the  lien  was 
•ought  to  be  eufc^ced,  a  judgment  for  plaintiff 
will  be  set  aside  on  appeal. 

Departmoit  2.  Appeal  iron  sapertor  coort^ 
San  Bernardino  oounty;  Jobn  U  Oampbdl, 
Judge. 

Aotion  by  the  RoebUng  Sods  Company 
against  the  Bear  Tall^  Irrigatloa  Company 
and  others  to  enforce  a  mechanic's  hax. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant Irrigation  company  appeals.  Be- 
Tersed. 

Geoi  B.  Harpliam,  for  appdlanti.  Henry 
QoodoeOl,  Jr.,  and  Zne  G.  PedE,  for  reqMiid- 

ent 

McFARLANB,  J.  This  Is  an  appeal  by  the 
defendant  the  Bear  Valley  Irrigation  Com- 
psny  from  a  Judgment  in  favor  of  the  plain- 
tiff In  an  actkm  to  enforce  a  mechanic's  lien, 
and  from  an  order  denying  a  motion  tor  a 
new  triaL 

It  Is  aTMTed  In  the  cmnplalnt  that  ap- 
pellants* grantor  employed  one  Stebblns  to 
oonatruct  a  certain  teiepbcme  Une,  and  that 
respondent  sold  and  delivered  to  said  Steb- 
Mns  certain  materials  which  were  intended 
to  be  used  In,  and  were  used  In,  the  conatruo- 
tlon  of  said  line.  The  ooort  found  these 
averments  of  the  complaint  to  be  true.  It 
Is  doubtful  If  tbe  evidence  supports  the  find- 
ing tliat  plaintiff  sold  the  materials  to  Steb- 
Mns;  the  evidence  helng  strons^y  to  the 
point  that  they  were  sold  to  a  company 
called  tbe  "Blec.  OoostructlMi  Oo."  But, 
waiving  that  point,  it  is  clear  that  there  was 
no  sufficient  evidence  to  support  the  finding 
that  the  materials  were  sold  "to  be  used  in 
ttw  oonstmcttait  ct  said  telephcMie  line." 


The  only  evldeace  upon  flia  subject  is  to 
be  found  in  (be  testimony  of  the  witness 
Slme,  a  salesman  In,  tbe  employ  of  respond- 
ent, and  who  testtfled:  **I  cant  tdl  whoa 
tbe  goods  were  to  be  used;  I  dont  know." 
Ue  also  testlfled  that  the  goods  were  ct  the 
kind  that  are  used  "for  tbe  constmction  ot  a 
tel^raph  line,"  and,  upon  farther  question, 
said  that  th^  would  answer  for  eidier  a 
telegraph  or  telephone  Una  But  he  nowhere 
testified  that  they  were  sold  for  the  purpose 
ot  being  used  In  the  oonstnictloa  of  the  par- 
ticular t^^hone  Une  against  wfaldi  (he  Um 
Is  sought  to  be  enforced.  In  order  to  en- 
force the  lien  of  a  material  man  against  a 
buUdlDg  or  structure,  "the  materials  mu^ 
not  only  have  been  used  In  tbe  constmctloa 
of  the  bnUdlnft  but  they  must  have  been, 
by  the  express  terms  ot  the  ooatract,  fur- 
nished for  the  particular  building  on  whicli 
the  lien  Is  claimed."  Bottomly  t.  Bectoi^ 
2  Cal.  92;  Houghbm  t.  Blahe,  S  OaL  240; 
Holmes  V.  Rlchet,  58  GaL  807;  Cohn  t. 
Wright,  89  CaL  86,  28  Fac  Rep.  643. 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded. 

We  concur:  DB  HAYBN,  J.;  FIIZ- 
GBUAU); 


SAH  TUBN  T.  McMANN  et  aL  <Ko.  14,480.) 
(Supreme  Oonrt  of  OaUftHnla.  B^t-  8,  1883.] 
SasRiiT'B  Bovn— Aonov  on— PLBAWao— Usuw^ 

rOL  DBTAISsa— BTA.T  BOHD  — BaBKm*S  FSBS- 

BVIDBHOB. 

1.  A  complaint  alleged  that  defendant  11^ 
as  principal,  and  the  other  defendants  aa  sore- 

ties,  executed  the  offidal  twud  of  defnidant  M. 
as  sheriff,  by  which  defendants  became  botiad 
for  the  faithful  performance  by  M.  of  his  du- 
ties as  sheriff,  and  then  proceeded  to  state  the 
act  of  M.  as  sheriff  for  which  damages  wen 
Boaght.  Hdd,  that  the  complaint  stated  a  caoM 
of  action  against  the  sureties. 

2.  In  an  action  on  a  sheriff's  bond  fOr 
tention,  after  the  giving  of  an  appeal  and  star 
bond,  of  property  leTlea  on  under  ezecntloa,  a 
letter  of  the  shorifl  (Serine  to  return  part  ooif 

the  property  was  raimarqr  excluded. 

3.  Under  Code  ClvU  Proc.  S  946.  declariiK 
the  effect  of  perfecting  an  appeal  and  giving  an 
undertaking  to  stay  execution  of  the  judgmeDt 
to  be  not  only  "to  atar  ail  further  proceedingl 
in  the  court  below  on  the  judgment  or  order 
pealed  from,"  but  to  alao  "release  from  levy 
property  levied  npon  under  execution  lasned  up- 
on such  judgment,"  It  Is  the  du^  of  the  shout 
to  rdease  all  proper^  levied  on  fmmedistelr  oa 
notice  of  the  perfection  of  the  aweal  and  the 
filing  of  tbe  stay  bond,  wltboat  regard  to  the 
snlQciency  of  tbe  sureties. 

4.  In  order  to  justify  a  nherift  In  retaining 
for  his  fees,  after  notice  of  the  filing  of  the  aUr 
bond,  property  levied  on,  be  should,  on  demand 
for  the  property,  state  the  amount  of  his  f^ea, 
and  offo:  to  return  the  property  on  payueot 
thereof. 

Department  2.  Appeal  from  snpolor 
court,  city  and  oounty  of  Ban  TmuSaoK 
W.  O.  Van  Fleet,  Judge. 

Action  by  Sam  Yuen  against  McMann  and 
others  on  the  bcmd  ct  McMann  as  sheriff. 
Judgment  f<v  plaintUL  Dafanrimts  appasL 
Affirmed. 
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Cal.) 

B.  B.  MltcAell.  for  wdlaBtB.  Samm  V. 
Bmllb  and  A.  N.  Drown,  for  nt^foaOmL 

DE  HAYBN,  J.  Thin  Is  an  action  against 
McMann,  as  ahertfl,  and  tils  codefendanta, 
as  sureties  upon  bis  offlclol  l>ond,  to  recover 
possession  of  cert&lD  pereoaal  proiMrty  taken 
him  as  sod)  diffllfl  under  a  writ  of  posses- 
sion iBBoed  np<m  a  Judgment  obtained  one 
Lee  Chuck  against  Qoan  Wo  COiong  In  an  ac- 
tion of  vmlawfol  detains,  and  which  writ 
the  said  defendant  was  commanded  to  place 
flie  irialntiff  in  that  action  In  posneslon  of 
the  inremlses  described  therein,  and  to  make 
oat  of  the  pnwnua  i)ropert7  sflalntUTs 
assignors  the  amount  of  damages  reoovered 
the  judgment  upon  which  the  writ  was 
bsued.  The  plalntllf  brooght  this  action  as 
the  aartgnee  of  Quan  Wo  Chong  &  Co.,  and 
recovered  Judgment  for  the  return  of  the 
I>rop«1y,  or  Its  ralue,  95,000,  and  lor  the  for- 
ther  sum  of  f 1.000  damages  tor  Its  detmtlon, 
and  for  Interest  and  eosts  of  suit  Tho  de- 
fondants  appeal 

1.  The  motion  to  dismiss  ^e  action  as 
to  the  snretlefl  was  properly  denied.  They 
were  not  Improperly  Joined  with  their  co- 
defendant,  McMann,  as  defendants  In  the 
action,  as  claimed  by  them,  and,  If  they 
were,  the  objection  was  waived  by  the  foU- 
ur6  to  demur  to  the  complaint  upon  tbla 
ground.  Hie  com^dalnt  was  also  snfllclent 
In  Its  statement  of  facts  to  show  a  cause  of 
action  against  the  said  defendants  as  sure- 
ties upon  the  official  bond  of  their  codefend- 
ant,  McMann.  The  complaint  alleges  that  de- 
fendant McMann  as  principal  and  the  other 
defendants  as  sureties  made  and  delivered 
the  official  bond  ct  tha  defendant  McMann 
as  sheriff  of  the  and  county  of  San  Fran- 
cisco, by  which  the  defendants  became  Joint- 
ly and  severally  bound  for  the  faithful  per^ 
formance  by  the  said  McMann  of  his  offldal 
duties  as  sndi  sh^fT,  and  then  proceeds  to 
state  the  alleged  wrongful  act  of  McMann  In 
his  official  capacity  for  which  damages  are 
sought  In  this  action.  This  is  sufficient  to 
show  a  UabUlty  upon  the  part  of  the  de- 
fendants, as  sureties  upon  such  official  bond, 
for  by  the  terms  of  such  bond  they  became 
liable  to  respond  In  damages  In  a  sum  not  ex- 
ccedlug  the  amount  specified  therein  for  any 
wrongful  act  or  deteult  of  their  principal 
In  his  official  capad^.  PoL  Oode.  H  060, 
001;  Van  Pelt  v.  UtUer,  14  OaL  IM.  The 
cose  of  Ghlradelll  v.  Bourland,  32  GaL  S85, 
dted  by  defendanta,  Is  not  opposed  to  our 
condnslon  upon  this  point  The  complaint 
In  that  case  did  not  directly  aver  that  the 
defendants  sued  therein  as  sureties  signed 
or  Joined  In  the  execution  of  any  official  bond, 
nor  did  It  show  the  terms  of  such  bond, 
and  it  was  not  distinctly  alleged  that  the 
defendant,  sued  therein  as  sheriff,  ever  ^e- 
cuted  any  official  bond  as  sheriff.  The  dis- 
tinction between  that  case  and  the  presoit 
ia,  we  think,  quite  obvkHUk 


2.  The  lettor  €t  defendant  UcMann,  dated 
December  81,  1888,  was  properly  excluded, 
as  It  did  not  oontaln  an  ofTer  to  restore  to 
idalntfffs  all  the  pers<mal  propMty  sued  for 
in  the  action,  and  the  same  may  be  said  of 
tiie  subsequent  letter  of  January  4,  1888*  al- 
so exduded.  In  addltltm  to  this.  It  aenna 
that  the  plaintiff  did.  upon  January  S,  188^ 
accept  from  defendant  McMann  the  property 
offered  to  be  returned  In  this  last  letter  and 
at  the  time  named  thareln,  so  that,  In  any 
view.  Its  exduslon  could  not  possibly  hav* 
injured  the  ddTendants. 

8.  The  evidence  on  Ae  part  of  i^alntlfl 
tended  to  show,  among  other  matters,  that 
on  December  22, 1888,  his  assignors  appealed 
from  the  Judgment  against  them  In  the  ac- 
tion for  unlawful  detainer  before  referred  to, 
and,  In  addltltm  to  the  usual  bond  <n  appeal, 
ffied  an  undertaking  In  an  amount  fixed  by 
the  court  in  which  the  Judgment  was  ren- 
dered snffident  to  stay  the  execution  there- 
of In  all  Ita  parts,  and  the  defendant  Mc- 
Mann was  on  that  day  served  with  notice 
of  such  appeal,  and  of  the  filing  of  the  un- 
dertaking to  stay  the  execution  of  the  Judg- 
ment The  defoidant  McMann  had  already 
made  a  levy  uinm  certain  personal  property 
of  the  defendants  In  that  action,  and  was 
engaged  in  {facing  the  plaintiff  thovln  In 
possession  of  the  premises  recovered  at  the 
time  he  received  this  notice.  The  evidence 
furthe*  tended  to  show  that  at  the  time  of 
giving  to  defendant  McMann  notice  of  the 
ffiing  of  the  bond  on  appeal,  and  of  the  iinder- 
hiklDg  to  stay  the  execution  of  the  Judgment 
appealed  from,  tiie  assignors  of  plaintiff  de- 
manded that  he  should  release  from  levy 
the  personal  prop(a>ty  taken  upon  the  exe- 
cution, and  he  refused  to  do  so,  giving  as  a 
reason  that  they  were  not  entitled  to  such  re- 
lease until  the  sureties  upon  the  undertaking 
staying  execution  of  the  Judgment  had  Justi- 
fied. At  this  tlmsk  liowevtf,  no  axc^tion  had 
been  taken  to  such  sureties  by  the  plain- 
tiff In  that  action.  In  this  state  of  the  evi- 
dence  the  defoidant  requested  the  court  to 
instruct  the  Jury  as  follows:  "It  was  not 
the  duty  of  the  detendant  McMann  to  d^ 
Uver  the  personal  property  so  levied  upon, 
even  hi  the  event  that  his  fees  had  been 
paid  him,  upon  the  mere  filing  of  the  stay 
bond  on  appeal  to  the  supreme  court  It 
was  his  duly  to  hold  the  property  until  the 
stiffidency  of  the  sureties  on  that  appeal 
bond  bad  been  approved  by  the  court,  or 
all  questlona  as  to  their  sufficiency  had  been 
waived  by  stipulation,  or  in  some  other  prop- 
er manner,  between  the  parties  to  the  suit" 
The  court  refused  to  give  this  Instruction, 
but,  on  the  contrary.  Instructed  the  Jury  as 
follows:  "I  Instruct  you  that  the  sufficiency 
or  Insufficiency  of  the  sureties  on  the  bond 
on  appeal  from  the  Judgment  rendered 
•  •  •  in  no  way  affected  the  question  of 
the  pof ectlon  at  the  appeal  so  far  as  these 
d^endauts  are  concerned,  and  that  upon  the 
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flKng  ud  serrtce  of  the  notice  of  appeal 
from  said  judgment,  and  the  filing  of  tbe 
bcHLd  oa  appeal  and  stay  bond  on  appeal  from 
■aid  judgmest,  tlie  appeal  thereuiwa  became 
perfected,  notwithstanding  any  question  as 
to  fba  ■nffldmcy  or  Insnffldency  of  the  sture* 
tleB,  and  It  waa  the  duty  of  the  defendant 
WlUlam  McMann  to  releaae  all  property  from 
levy  under  the  writ  of  possesaion  Issued 
upon  said  judgment,  Immediately  vpoo  notice 
to  him  of  the  perfection  of  said  appesL" 
The  defradanta  now  claim  that  the  court 
erred  in  refusing  to  give  the  Instruction  re- 
quested t>7  them,  and  in  glTlng  the  forego- 
ing luBtroetlon;  and  It  la  argued  In  support 
of  this  pr<q>oaltloD.  that  when  a  levy  baa  been 
made  under  an  execution  the  only  effect  at 
filing  an  nndoiaklng  to  stay  Oie  axecntloa 
<tf  the  Judgment  is  to  stay  the  aale  <tf  the 
property,  bat  tiiat  the  officer  executing  the 
writ  may  retain  poeseeslon  of  sncli  jffoperty 
until  the  sureties  on  the  undertaking  bflre 
Jnstifled,  or  their  Justification  has  been 
waived,  or  the  time  within  which  to  except 
to  their  sufficiency  has  expired.  But  the 
language  of  sectlw  M6  of  the  Code  ot  OItU 
Procedure  cannqt  be  construed  so  as  to  sua- 
tain  this  position  of  defmdanta.  By  that 
section  the  declared  effect  of  perfectlttg  an 
i^peol  and  giving  an  undertaking  to  stay  the 
execution  of  the  Judgment  appealed  from  Is 
not  only  "to  stay  all  forthw  proceedings  In 
the  court  below  upon  the  Judgment  or  <H<der 
appealed  from,"  but  to  also  "releaae  from 
levy  property  levied  upoa  under  execution 
Issued  upon  such  Judgment"  In  view  of 
this  explicit  language  of  the  statute  It  must 
be  held  that  the  court  below  correctly  in- 
structed the  Jury  opcm  this  point  It  was 
no  conoem  of  the  defendant  whether  or  not 
^e  sureties  upon  such  undertaking,  or  oth- 
ers In  their  place,  would  be  able  to  Justify 
If  exception  should  be  takm  to  their  suffl- 
vleacy,  and  we  tmderstand  tliat  this  was  so 
substantially  held  by  this  court  in  the  case 
of  Lee  Chuck  v.  Quan  Wo  Obong,  81  Gal. 
222.  22  Pac:  Reo.  SM.  In  that  case  tbe 
court  said:  "Section  946  provides  that,  when- 
ever an  appeal  Is  perfected,  as  provided  In 
the  preceding  sections,  proceedings  shall  be 
stayed.  This  must  be  so  without  reeferenoe 
to  the  sufficiency  or  Insufficiency  of  the  sure- 
ties. It  is  only  neceesory,  under  these 
sections,  that  a  bond  be  given  at  the  proper 
time,  and  In  due  form.  If  the  sureties 
are  Insufficient  pecuniarily,  the  opposite  par- 
ty has  his  remedy  und«r  section  MS.  Eto 
may,  as  provided  In  that  section,  except 
to  the  sureties  at  any  time  within  thirty 
days  after  the  filing  of  tiie  undertaking, 
and,  unless  they  or  other  sureties  Justly 
as  tiiereln  provided,  within  thirty  days 
after  the  appellant  has  been  served  with 
notice  of  such  exceptions,  execution  of  the 
Judgment,  ord^,  or  decree  appealed  from 
Is  no  lon^r  stayed."  It  Is  txne  that  In  that 
case  tbs  qusstion  before  the  court  was  wbetlh- 


er  or  not  the  filing  of  sodi  an  undertaking 

was,  before  Justification  of  the  sureties  there- 
on, sufficient  to  prevent  the  execution  of 
that  part  of  ^  Judgment  directing  fliat 
the  plaintiff  therein  be  put  in  possession 
of  certain  premises  awarded  to  him  fbm 
Judgment  But  there  Is  no  difference  in 
principle  betwera  tiiat  case  and  this,  the 
question  In  both  being  whether  the  undotak- 
Ing  to  stay  execution  shall  have  attached 
to  It  the  effect  declared  1^  the  statute  beftm 
the  sureties  thereon  have  Justified;  and  tt, 
prior  to  such  Justification,  It  Is  snffldent  to 
ivevoit  a  plaintiff  from  proceeding  to  levy 
upCHt  inopMiy  for  the  purpos*  of  secortDg 
satlstaction  of  his  Judgment,  or  ftom  pro- 
ceeding to  obtain  possessloa  of  property 
awarded  to  him  by  such  Judgment  no  tea- 
son  Is  pero^ved  why  It  should  not  be  equal- 
ly effective  to  require  a  r^eaae  of  propeny 
actually  levied  upon  under  execution  Issued 
upon  sw^h  Judgment  Its  <«>eration  In  the 
one  case  would  work  no  greatw 
upon  a  Judgment  creditor  than  in  the  other. 

4.  We  do  not  think  the  court  erred  in 
any  of  its  ndlngs  in  tiie  admlsskRi  or  ex- 
chislon  of  evideoce,  or  In  modifying  the  first 
Instruction  requested  by  defendants  so  aa  to 
read:  "The  def«idant  UcUann.  at  ttat  time 
ot  the  levy  of  the  writ  of  posseasi<m  tn  ijee 
Chu<^  T.  Quan  Wo  Choag,  was  tiie  ^eflff 
of  the  dty  ahd  oounty  ot  Ban  Francisco. 
He  levied  upon  a  portion  of  the  personal 
property  contained  In  the  premises  described 
la  the  amended  complaint  and  caused  It  to 
be  conveyed  to  a  warehouac.  He  was  entl- 
tied  to  hold  such  propwtr  so  levied  npcn 
as  security  for  his  fees  and  necessaiy  dls- 
bnrsements  In  levying  iqwn  said  ^perty, 
excepting  keepers'  fees.  In  removing  It  to  a 
warehouse,  In  storing  It  there,  and  Insnrlng 
It  and  taking  ivoiter  oare  of  It  He  eonld 
not  be  required  to  surrender  said  property 
until  his  fees  and  expenses,  as  aforesaid, 
were  paid,  If  th«  same  were  demanded  by 
him."  The  defendants  object  to  that  part  of 
the  Instruction  as  given  which  dfiuied  to 
the  sheriff  the  right  to  hold  the  pr(H>erty  un* 
tU  the  payment  of  ke^tts'  fees,  and  tlie  last 
sentence,  which,  in  effect  told  the  Jury  tiiat 
the  sheriff  could  not  Justify  his  retention  at 
the  property,  because  of  the  nonpayment  of 
his  fees  and  dlsbursesoaits,  unless  be  had 
d«nauded  the  payment  €t  saeh  fees  and  dls- 
bursemeata.  The  law  was  cerrecdy  dedared 
in  the  Instructiw  aa  glvm,  and  was  particu- 
larly appUcaUe  to  the  facts  of  the  case  as 
presented  by  the  evidence.  Whatever  <x- 
pmse  was  Incmred  tot  ke^>ers*  fftes  a& 
crued  while  the  def«kdant  McBfann  was 
lawfully  retaining  it  In  bia  possession,  if  ths 
property  In  respect  to  whli^  sndi  eipenss 
waa  Incurred  waa  ever  levied  iqKHt;  and  It 
Is  clear  that  until  notified  of  the  amount  of 
the  fees  for  which  the  abarltt  dalmed  tbs 
right  to  retain  the  property,  no  tender  there- 
of could  have  beoi  mads.  It  waa  ths  duty 
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of  the  sheriff  to  Inform  the  plaintiff  of  the 
amoont  of  bis  fees,  and,  when  demand  for  the 
proi>ert7  was  made,  to  oSer  to  return  the 
same  upon  payment  of  aaxti  fOot.  Jodgmesit 
and  order  affirmed. 

We  concur:  McFABI^AiO),  J.;  FITZ6JBB- 
ALD,  J. 


OKD  et     T.  OBD  et  aL    (Na  14,889.) 
(Bnpreme  Ooort  of  Oallftrala.  Sept.  11, 1886.) 

I>B>I>— GOITDITIORAI.  DbUTIRT — BTTOBltOB— DXO- 

I.UIATI03II  aw  OB&irroB. 

1.  For  the  porpOM  of  defeatins  a  deed, 
statements  of  the  srastor,  made  some  time 
after  its  execation,  that  he  aelivcred  it  only  oon- 
ditionally,  are  not  admMUe,  as  a  rmntoc  can- 
not thus  disparage  his  deed  hr  declarations  in 
his  eiwn  interest. 

2.  Such  dedantioiui  an  also  inadniailbla 
as  hearsay. 

Department  2.  Appeal  from  superior  court, 
Santa  Cruz  county ;  F.  J.  McCann*  Judge. 

Ejectment  by  George  W.  M.  Ord  and 
others  against  William  M.  Ord  and  others. 
Judgment  for  defaidantii  PlatnCUCa  am^eaL 
Beyersed. 

S.  W.  HoUaday  and  B,  B.  HoUaday,  for 
sppeUanta.  Z.  N.  Oold^.  for  ie«pondait& 

FITZOIDBALiD,  X  TUa  to  an  aoUon  ot 
ejectment  Defendants  had  lodgment,  and 
^alntttb  appeal  herefrom,  and  from  flw  or- 
dev  denytDs  their  motion  for  a  new  trial.  It 
appears  that  In  April,  lS78,WlIIIam  Marcdlna 
Ord,  tlie  o<nnm(ffl  gnoktat  ot  i^ataitlflB,  and 
the  defendant  Anna  B.  Ord,  conreyel  Ity 
deed  of  gift  to  plalntlffB,  who  are  tin  minor 
iddtdren  of  his  tirotiier,  John  B.  Ord,  certain 
property  In  Santa  Cms  county,  commonly 
known  as  tiie  "Ord  Banflto,"  and  -wbkii  con- 
tained about  160  acres,  Inclndlng  the  proper- 
ty In  oontroTersy.  By  the  same  deed  he 
granted  and  confirmed  to  his  sister  Mrs.  Hol- 
la day  fire  acres  of  the  abore  tract,  bat 
are  not  involved  in  tMs  action.  This  deed 
was  dellTered  to  Mrs.  Holladay  by  her  hus- 
band, S.  W.  Holladay,  E^sq.,  <to  whom  It  had 
bem  prerloa^  mailed  by  the  grantor  from 
Boston,  Mass.,  on  the  21at  day  of  April,  1878, 
bat  It  was  not  recorded  until  September  2, 
187&  On  April  6,  1877.  WUIlam  MarceUoa 
Ord,  theretofbre  a  batdielor.  Intermarried 
with  the  defendant  Anna  H.  Ord.  On  June 
10,  1878,  Mrs.  Holladay  Informed  Mrs.  Ord 
o(  the  deed  uecuted  by  her  husband  to  the 
minor  chUdr«i  of  his  brother  John.  On 
June  17,  1878,  WUUam  Uarcellna  Ord  «xe- 
ented  to  his  wife,  the  said  Anna  E.  Ord,  In 
(MHUlderatirak  of  loye  and  affection  and  <Hie 
dollar,  a  deed  of  the  demanded  premlsea, 
and  OD  tiie  same  day  It  was  duly  recorded, 
at  her  request  At  ^e  time  of  the  com- 
mencement of  this  action,  March  16,  1880. 
Anna  B.  Ord  was  In  poesesdon  of  the  prop- 
erly under  Ilia  deed  from  her  husband,  who, 
tt  vpean,  died  April  26,  1882,  nearly  serai 


years  before  flris  cause  came  on  for  trial 
Upon  them  facta,  tt  became  a  material  qnea- 
Hon  on  the  trial  as  to  whether  the  grantor, 
br  ttw  delivery  of  the  deed  to  Mn.  Holladay, 
intended  that  upon  such  delivery  It  should 
have  the  effect  of  passing  the  tiUe  absoluta- 
ly  to  the  ^alntlffli,  or  wheth«  It  was  merely 
a  conditional  delivery,  with  the  right  re- 
served m  tiie  grantor  In  control  or  recall  it 
Upon  Hw  trial,  Anna  B.  Ord  was  caUed  as  a 
witness  for  defendants,  and  up<Ki  this  point 
teadfled  "that  Ae  was  ivesent  at  the  Padfle 
Ocean  House  at  tiie  lime  tesUfled  to  by  Bin. 
HoUaday,  when  the  latter  tcdd  her  tiuit  WU- 
Uam it*  Old  did  not  own  tiie  land;  that  A» 
did  not  ask  Mrs.  Holladay  any  questions  up- 
on receiving  sach  Informadon  from  her,  be- 
cause she  thought  It  did  not  concern  ber; 
tiiBt  on  the  same  evening,  or  tba  next  day, 
aha  told  her  huAand.  WHllam  M.  Ord,  tiiat 
his  slBt»  bad  said  that  he  did  not  own  tiie 
land.  Witness  was  aAed  by  her  oonnad 
what  WUUam  M.  Ord  said  to  her  upon  re- 
oelvlng  snoh  information,  to  which  question 
plalntlffB  objected,  ss  being  incompetent,  Ir- 
rdevant,  immaterial,  and  hears^.  The  ob- 
jection was  overruled,  and  ^UUntiffls  didy  «c- 
oepted,  and  witness  answered,  under  plain- 
tifli^  said  obJecthm,  that,  iqp<m  bearing  It, 
said  ^VniUam  H.  Ord  was  angry,  and  ex- 
plained tbat  be  had  made  tiie  deed  to  tiie 
children  when  he  was  going  away  to  Boston, 
and  deUvered  It  to  hla  sister  provMonally, 
and  left  It  in  his  trunk  at  Holladay's  bouse, 
and  that  on  Us  return  he  had  demanded  It 
of  ber,  (Mra.  HoUaday,)  but  she  would  not 
give  it  back  to  him."  TUm  wMneas  fnrOier 
testtfled  tiut  tlie  deceased,  ivon  a  subse- 
quent occasion,  substantially  repeated  Ibia 
statement  Tbo  object  of  tills  testimony 
was  to  show  tbat  the  deed  of  April  18,  1878, 
did  not  opraate  as  a  ooav^anoe  of  the  prop- 
erty to  plaintiffs,  for  the  reason  tbat  It  was 
never  deUvered  to  Mrs.  Holladay,  or  to  any 
one  ^e,  witiii  any  such  intention.  This  tea- 
timony  was  clearly  Incompetent  for  this  or 
any  other  purpose— First,  because  tt  was 
hearsay;  and,  secondly,  because  a  grantor 
win  not  be  permitted  to  disparage  his  deed 
by  declarations  made  or  acts  done  1^  him, 
In  his  own  Interest,  snbsequent  to  its  execu- 
tion; and  such  was  held  to  be  the  rule  in 
Bury  V.  Young,  33  Pac.  Bep.  339,  (recently 
decided  by  this  court,)  In  which  It  was  said 
tiiat  **a  grantor  cannot  be  allowed  to  under- 
mine his  deed  either  by  words  or  acta.  His 
dedarations  and  acts  made  and  done^  In  his 
own  interest,  months  after  the  deed  was  de- 
Uvered, are  not  admissible  as  indicating  his 
intentions  In  delivering  the  deed."  But  sub- 
sequent dedarations  and  acta  by  tiie  grantor 
for  the  purpose  of  sustaining  his  deed,  as 
was  the  case  in  Dean  v.  Parker,  88  Cal.  2S3, 
26  Pac  Bep.  01,  are  admlsalUe  to  show  his 
intention  hi  delivering  It  From  these  views 
It  follows  that  the  court  erred  In  Admitting 
this  testimony  against  plalntlffB'  obJecti<m, 
for  which  the  Judgment  and  order  must  be 
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VOTwaed;  and,  aa  flie  tostlmoDy  on  another 
trial  mar  not  be  the  aame,  It  la  imnwwaMry 
to  eonMder  the  other  questions  dlacuaaed  by 
eomiaeL  Let  the  judgment  and  wder  be  re- 
Teiaed. 

IfeFABLAND^X  looncur. 

DB  HAVSN*  J.  I  cononr  in  tbe  jodgment, 
and  In  the  foregoing  opinion  of  Mr.  Jnatice 
FITZGBRALD.  The  lai^oage  of  the  ojdn- 
lOD  tai  Dean  t.  Paiker,  88  CaL  288.  26  Patx 
91,  la  broad  enongh  to  Juati^  the  ad- 
mlsston  of  the  evidence  held  to  be  Inadmlast 
Ue  In  thla  oa8&  But  In  Dean  t.  Parker  the 
dedaratlona  oonridered  were  those  of  the 
grantor,  coBtaining  hla  deed,  and  the  atten- 
tion of  the  court  waa  not  directly  called  to 
the  adinl8albillt7  of  anbaeqnent  detOarstlona 
of  ft  grantor,  daiylng  the  fact  of  the  previ- 
ona  ddlrery  of  a  deed,  and  fba  $eaual  and 
aomewhat  Inaocniate  language  of  that  (vto- 
bm,  to  the  ect  that,  upon  a  qoestlon  r^t- 
taig  -to  the  dellTOT  of  a  deed,  any  dedantiw 
made  by  a  grantor  at  the  ttane  of  tbo  alleged 
dellTery,  or  anbaeqaat  thereto,  would  be 
r^erant  to  the  Inquiry,  must  be  oonaldered 
with  reference  to  the  paiUnnlar  facts  then 
btfimihe  ooort 


SMITH  T.  OCCIDENTAL  &  ORTTWJTAL 
STBAMSHIP  CO.    <No.  1S.081.) 
(Supreme  Coort  of  Oanfotnla.    Sept  1,  1898.) 

COKTRIBUTOBT  NBOUeBHOB— ^UnTIOlC  FOB  JUBT 
— PSKSONU.  InJCBIBS  — BXLBISB— WHBN  BlBD- 

ne— Dabobbods  Pbbmibw— iNrrEOorioys. 
Lin  an  action  aicainst  a  Bteamahlp  com- 
MUiy  for  peraoDal  Injuriea  aastalned  by  falling 

through  the  batcJiwar  of  defendant't  Teesel  Into 
the  hold.  It  aDpeared  that  defeDdant  DeRligent- 
ly  omitted  to  ught  the  passageway ;  that  plaintiff 
and  other  employes  passed  down  a  stairway 
to  the  hatchway;  ana  that  one  man  preceded 
plaintiff.  The  latter  testified  that  he  conid  not 
see  the  hatchway;  that  he  tried  to  stand  there, 
bat  the  men  pressed  him  from  behind,  and  he 
fell  in;  and  that  thne  was  room  for  the  men 
to  stand  If  It  had  been  lighted.  UIs  conduct 
while  on  the  Teasel,  and  the  extent  of  hia 
knowledge  of  the  danger  by  reason  of  Us  pre- 
VlonB  experience,  did  not  dearly  appear,  add, 
that  the  question  of  plaintiff's  omtxibutory  n^ 
llgence  was  for  the  Jury. 

2.  Where  the  facts  constituting  the  defense 
of  eontributory  negligence  are  so  disconnected 
from  the  facts  constituting  defendant's  negli- 
gence that  it  cannot  be  determined  as  a  matter 
of  law  that  the  one  was  the  cause  or  seqnenoe 
of  the  other,  thtir  relation  or  d^endeooe  should 
be  submitted  to  the  Jury. 

3.  ETidrace  that  plahitiff  had  prerlonsly 
worked  on  the  vessd,  and  had  oppwtunlty  to 
learn  the  position  of  the  hatchway,  and  that  it 
was  open  on  such  occasions,  was  not  ooncluslTe 
that  he  had  such  knowledge. 

4.  The  court  properly  refused  to  charge  that 
the  Terdict  must  be  for  defendant  if  plaintiff 
knew,  or  eoold  by  ordinary  care  have  learned, 
that  It  was  defendant's  custom  to  eomedmes 
hare  the  hatchway  open  and  sometimes  closed, 
when  he  would  have  occasion  to  descmd  the 
same  In  the  course  of  his  employment. 

6,  D^endant  pleaded  a  release  by  plaintiff, 
but  it  did  not  appear  that  anything  was  ever 
■aid  to  him  ooncetning  a  release  hf  any  cme  on 


behalf  of  defendant,  and  he  testified  he  eooM 
not  and  did  not  read  It  when  he  signed  It.  An 
employe  of  defendant  read  it  to  plaiiitifTs  wife, 
who  could  not  read  it.  and  she  testified  that 
from  what  he  read,  and  from  hie  explanation  of 
It,  she  was  led  to  hdieve  It  was  simply  a  re- 
ceipt, and  that  on  her  request  [daiotiff  signed  it 
Such  employe  was  a  witness,  but  did  not  tMiify 
about  reading  the  paper  to  plaintiff's  wife. 
Sftd,  that  the  court  properly  charged  that  plain- 
tiff was  not  bound  by  tne  rdease  nnlesa  he  had 
knowledge  of  its  contents  or  potport*  «r  had 
the  means  of  sudi  knowledgai 

Deiiartment  L  Appeal  tarn  •nperior 
court,  city  and  county  of  San  Fraadaoo; 
Jamee  M.  ^hrout,  Jndg& 

Action  by  Smith  against  the  Occidental 
A  Orlwtal  Steamship  Company  tm  persfnal 
hijnrlee  caused  by  defendant'a  negligence 
while  he  was  In  its  employ.  From  a  Judg- 
ment entwed  on  the  rerdlct  of  a  Jury  In 
faror  of  iplalntlflf,  and  from  an  orAer  deny- 
ing Its  motion  toe  a  new  trial,  defendant 
appeals.  Affirmed. 

Foahay  Walfc«  and  VroA  B.  EAke^  for  ap- 
pellant. T.  D.  SulUvan  and  Harbvt  Ghojn- 
aU,  for  respondent 

HABBISON,  X  The  plalntUE.  while  em- 
ployed aa  a  stevedore  upon  the  defendants 
ateaouhlp  Oceanic,  on  the  17fh  of  Novem- 
ber. 1888.  feu  through  an  open  hatdiway, 
breaking  his  1^,  and  sustaining  olher  aerlons 
Injuries,  and  brought  this  action  to  recoTcr 
damages  therefor,  aUegtng  that  they  Wrte 
caused  hy  the  negligence  of  the  defendant 
The  Jury  rendered  a  vwdlct  in  his  fbvor 
for  93.000;  and  from  the  Jndgm«it  tiiereon, 
and  an  order  denying  a  new  trial,  the  de- 
fendant has  appealed. 

On  the  morning  of  that  day  the  plain- 
tiff, with  several  others,  was  directed  by 
the  foreman  of  ttte  steredorlng  work  of  the 
defendant  to  go  down  to  the  hold  9t  tiw 
Teesel  fw  the  purpose  of  stowing  away  a 
cargo  of  coal  that  was  to  be  loaded  from  an* 
oth^  ressel  alongside.  The  hatdiway  oa 
the  main  deck  was  closed,  and  the  moo 
were  compelled  to  go  forward  and  down 
to  the  steerage  deck,  and  then  along  this 
deck  about  25  feet  to  a  stairway  leading 
to  the  orlop  deck,  and,  after  going  down 
these  steps,  go  along  tiie  orlop  de<A  to  the 
hatchway,  where  there  waa  a  ladder  leading 
to  the  hold.  The  foot  of  the  steps  to  tbs 
orlop  deck  was  about  10  feet  tnm  the  coam- 
ings of  the  hat<diway.  and  tbien  w««  two  or 
three  stanchions  between  these  et^  and 
the  hatchway.  When  the  hatchway  of  the 
main  deck  was  open,  the  light  from  aboTe 
made  it  light  on  this  deck,  so  that  the  open- 
ing and  the  laddOT  leading  to  the  hold  could 
be  clearly  seen,  but  on  ttils  morning  that 
hatohway  was  (dosed,  so  that  It  was  quits 
dark  on  the  orlop  deck.  It  was  also  cus- 
tomary, when  the  men  were  stowing  coal 
In  the  hold,  to  hsTO  a  lighted  lamp  bung 
near  the  hatchway,  and  It  was  the  duty  ot 
the  foreman  of  the  gang  to  light  this  lamp 
upon  reaching  the  place,  bat  on  this  mom* 


Digitized  by 


Google 


Cal.)  •        SUITH  V.  OGCIDEKTAL  ft  ORIENTAL  8TEAUSHIF  CO.  86 


tng  othen  went  ahead  of  the  foremaii,  and 
fha  lunp  wu  mat  Ui^ited  onttt  after  Um 
accident  Ttie  men  w«it  down  the  stair- 
way to  tb0  wlop  deck  In  ringle  file,  and. 
aa  eacb  Tcwdied  the  foot  of  the  atept,  be 
passed  alone  to  make  room  for  the  others 
to  descend.  One  mab  had  sone  Into  tlw 
hold,  and  another  had  omnmenced  to  light 
tlw  lanqn,  bnt  before  It  was  lighted  tbe  plain- 
tiff fen  Into  the  hxM,  a  distance  of  about 
20  feet,  atistelidng  the  Injuries  aforesaid. 
The  testtmony  concerning  the  way  In  which 
tbe  accident  occorred  was  ^ren  by  the  {daln- 
tlfl  Ml  cross-examination  as  foIloTra:  "Quee- 
tion.  How  did  yon  come  to  fall  down  that 
hatc^w^,  Mr.  Smith?  AnswM*.  Because  I 
was  getting  down  on  the  orlop  deck,  and 
there  were  four  or  five  of  ns;  I  don't  know 
bow  many;  and,  of  course,  we  had  to  keep 
getting  that  way,  aa  they  had  to  come  down 
the  ladder.  Hie  ladder  was  away,  and  the 
standee,  (something  of  a  bit  of  a  ladder  that 
they  keep  the  freight  from  falling  Into  the 
hold,)  we  had  to  get  down  on  that,  and, 
of  course,  I  bad  to  get  further  away  from 
this  man,  and,  of  course,  as  I  came  here, 
they  all  were  all  here  coming  behind  me, 
and  down  I  go  20  feet  Into  tiie  hold.  Q. 
Was  there  not  room  enough  between  tbe 
stairway  leading  to  the  orlop  deck  and 
where  this  hatchway  was  for  the  men  to 
stand?  A.  They  could  If  they  could  tuiTe 
seen  It.  I  was  trying  to  stand  there,  and 
I  fell  down.  I  could  not  see  where  it  was. 
It  was  that  dark  you  could  not  see  your 
finger,  and  could  not  see  nothing.  If  there 
bad  been  a  light  I  could  have  had  room  to 
BtADd."  At  the  dose  of  the  testimony  the 
defendant  reqneated  the  court  to  instruct 
the  Jury  to  find  a  verdict  In  Its  favor,  and 
in  support  of  this  request  urges  that  It  ap- 
peared from  the  evidence  that  tbe  plaintiff 
was  gollty  of  such  contrlbntOTy  ne^lgence 
as  to  prevent  his  recovery. 

1.  When  the  facts  are  undisputed  and 
idearly  settled,  contributory  negligmoe  to  to 
be  deta-mlned  by  the  court  as  a  matter  of 
law.  Just  as  any  other  question  of  law  de- 
pending upon  a  given  state  of  facts,  or  as 
the  Judgment  which  Is  to  be  rendered 
upon  a  special  verdict;  and  if  at  tbe  close 
of  the  testimony  in  a  case  the  facts  shown 
by  tbe  evidence  and  the  Inferences  thtfe- 
from  wlilt^  reasonalde  men  would  agree  upon 
are  clearly  defined,  it  Is  the  du^  of  the 
court,  upon  proper  application  therefor.  If  It 
shall  be  of  the  opinion  that  these  facts  es> 
tabllsh  contributory  negligence  on  the  part 
of  the  plaintiff,  or  do  not,  as  a  matter  of 
law,  constitute  ne^gence  on  the  part  of  tbe 
d^endont  to  grant  a  nonsuit,  or  direct  a  ver- 
dict in  favOT  of  the  defendant,  but  "when 
the  evldraice  to  conflicting,  or  when  reason- 
able men  might  differ  as  to  the  Inferences 
which  ought  to  be  drawn  from  the  undis- 
puted evidence,  the  question  of  negllgenoe  or 
e(mtributory  nee^ence  Is  not  one  of  law, 
trat  «f  fact"   Davias  v.  Steamship  Oo^  80 


OaL  288»  26  Pac  Bep.  827.  Especially  la 
ttito  mle  appUcaUe  when  the  negUgenoe  ^ 
the  plaintiff  depends  upon  ^fttrfUffHng  ert- 
dence,  or  the  credibility  of  witnesses,  or  a 
comparison  of  bis  conduct  with  that  wfaldi 
may  be  assumed  to  be  the  conduct  of  an 
ordinary  man.  w  teaolti  from  a  disregard 
of  Ua  knowledge  of  the  ■nrronndlnga,  and 
that  knowledge  dep^da  upon  bto  opportu- 
nity to  Acqalre  It  from  eovwlenca  "Where 
the  easenUal  ftict  In  a  eaae  to  wbetber  con- 
tributory negUgence  did  or  did  not  exist,  and 
flito  devenda  npom  ttie  credibility  o£  wltnoases 
or  Inference  from  facts  and  drcomatances 
about  which  honest  and  impartial  men  mU^ 
dlffa:^  sndi  a  case  should  be  submitted  to 
laie  Jury."  Swoboda  v.  Ward,  40  Mlcb.  4SA. 
The  ^tndmlty  of  4Hie  fact  to  another  In  a 
case,  and  their  relation  or  seqnoioe  to  each 
other,  are  essentially  wltUn  the  province  ot  a 
Jury  to  det^mlne;  and  whenever  the  injury 
complained  of  to  the  result  of  a  series  <^ 
tacts  that  are  Interlinked  with  or  dependent 
upon  each  other,  the  certainty  tiiat  the  final 
act  to  the  result  of  a  prior  one  diminishes 
In  proportion  to  the  remoteness  of  the  first 
act  from  the  result,  and  the  Jury  must  de- 
termine whether  the  several  acts  constitute 
such  a  successive  series,  or  are  linked  to- 
gether so  as  to  form  one  continuous  whole, 
ot  whether  they  are  so  Independent  tiiat  tbe 
result  cannot  be  said  to  be  the  natural  con- 
sequence of  the  first  In  Massachusetts 
and  In  New  Tork,  and  In  several  other 
states.  It  to  held  that  the  plaintiff  must  show 
as  a  part  of  hte  right  of  action  against  the 
defendant  that  he  himself  exercised  ordinary 
care,  and  that  his  own  negligence  did  not 
cause  or  contribute  to  the  Injury  sustained, 
and  the  reported  opinions  of  courts  in  those 
states  upon  tlds  proposition  are  apt  to  he 
mtoleadlng  unless  attention  to  givea  to  the 
dtotlncUon  between  the  rule  there  observed 
and  that  which  to  established  In  thto  state. 
In  this  stote,  In  accordance  with  the  weight 
of  authority,  (Shear,  ft  R.  Neg.  IS  107,  108.) 
as  well  as  with  the  ivlnciples  upon  which 
the  rule  rests.  It  to  established  that  it  to 
sufficient  for  a  plaintiff  to  show.  In  the  first 
instance,  that  the  Injury  resulted  from  the 
negligence  of  the  defradant  Nelirbas  v, 
Ballroad  Co.,  62  Oal  820;  MacDoTigall  v. 
Railroad  Co..  68  OaL  431;  Magee  v.  Rail- 
road Co.,  78  OaL  430,  21  Pac.  Rep.  114. 
Whenever  the  burden  of  proof  of  any  issue 
rests  upon  a  party,  the  failure  to  make  such 
proof  necessitates  a  decision  against  him; 
and  In  those  states  in  which  It  to  held  nec- 
essary tot  the  plaintiff  to  show  that  he  was 
himself  without  negligence  and  In  the  ex< 
ercise  of  ordinary  care,  a  nonsuit  wotdd  be 
granted  more  frequently  than  where  a  dif- 
ferent mle  prevails.  There  may  be  such 
contributory  negUgence  on  the  part  of  the 
plaintiff  as  wHl  defeat  hto  right  to  recover, 
and  it  may  happen  that  In  presenting  hto 
own  case  be  will  show  such  facts  as  will 
establish  that  his  own  ueellgence  so  oontrlb- 
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Vted  to  Us  tnjnrr  M  to  prerant  a  xeocrrer7* 
and  in  mch  ease  tbe  conrt  wUl  be  authorised 
to  grant  a  nonsuit.  Bat  where  fbe  oimtrtb- 
ntory  negligence  of  the  plaintiff  Is  an  at- 
flrnmtlTe  detaue  to  be  estaUbBhed  the 
defendant,  it  vOl  not  often  m^pcn  tttat  tbe 
facts  presented  by  tbe  plaintiff  in  tbe  de- 
Tdopmrat  of  bis  case  will  be  snch  as  to 
JuBtify  the  court  in  withdrawing  the  case 
from  the  Jury.  The  contributory  negligence 
of  tbe  pbUntlff  that  wlU  defeat  his  right  to 
reooTO-  most  be  shown  to  be  tbe  proximate 
cause  of  the  Injnry;  and  U  the  facta  con- 
stltatlng  this  defense  are  so  disconnected 
with  the  facts  constituting  the  ne^gence 
of  Am  defendant  Ibat  they  do  not  appear 
until  after  the  ^^soitatlui  of  the  defend- 
ant's case.  It  wlU  rarely  occur  that  It  can 
be  determined  as  a  matter  of  law  that  tbe 
<me  was  the  canse  oe  aeqa«kee  of  the  othw, 
and,  if  not,  tbdr  relation  w  dependenoe 
shoold  be  snbrnltted  to  a  Jury.  In  the  pres- 
mt  case  the  ocmdDct  at  tiie  plalntifC  while  on 
the  vessel  was  not  distinctly  before  the 
]ur7t  and  tb»  otent  of  bis  knowledge  of  the 
danger  by  reason  of  his  previoua  experience 
was  not  cleariy  shown,  and  It  was  properly 
left  to  tbe  Jury  to  determine,  not  only  the 
facts  established  by  tbe  evidence,  bat  also 
tbe  Inferences  to  be  drawn  from  those  facts, 
and  whethw  he  had  been  negligoit  or  not 

2.  At  the  request  of  the  defendant  the 
court  instructed  the  Jury  that  if  they  should 
find  from  the  evidence  that  the  platotlff  was 
familiar  with  the  location  and  position  of  the 
hatchway,  or  knew,  or  was  Informed,  or  by 
the  exercise  of  ordinary  oare  could  bare 
learned,  that  tbe  hatchway  through  which  he 
fell  was  open,  a  sofflolent  time  before  the 
aoddent  to  have  avoided  the  same  by  the 
exercise  of  ordinary  care,  or  if,  after  desoendr 
tng  the  ladder  to  the  orlop  deck,  he  did  not 
exwolse  ordinary  care  In  approaching  tbe 
batadiway,  they  should  render  a  verdict  to 
taror  of  tbe  defendant,  ^e  verdict  in  fa- 
vor of  tiie  plaintiff  establishes  that  tbe  Jury 
b^eved  that  neither  of  theee  proportions 
was  sustained  by  the  evidence,  and,  as  the 
evidence  <m  eadi  of  the  propositions  was 
conflicting,  the  determlnaticHi  of  the  Jury  up- 
on its  welg^it  as  well  as  its  value  Is  otmr 
oluslve  The  plahitiff  himself  testified  that 
he  was  not  familiar  with  tiie  size  or  location 
of  the  hatchway;  that,  although  be  had  been 
op  and  down  thla  hatchway  bcterei,  It  had 
always  be«i  by  a  continuous  trip  from  the 
hatchway  on  the  main  deck;  that  he  had 
never  before  been  down  to  tlw  vray  be  went 
at  this  time;  that  when  the  hatchway  on 
the  main  deck  was  open  it  threw  light  upon 
tbe  hatehw^  tbrou^  wblcdii  he  fdl,  but  on 
this  morning  the  hatchways  above  the  orlop 
deck  were  closed,  and  it  waa  so  dark  that 
nothing  could  be  seem  tb»e;  that  when  a 
hatchway  like  this  Is  opoa  there  are  usually 
Bghto  near  It,  or  it  is  protected  with  rods 
or  chains  as  a  guard,  but  that  upon  this 
mftFttitty  there  were  no  guards  to  thla  hatch- 
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way,  and  no  Ui^t  npw  tills  dedE.  There 
was  testimony  in  bdtialf  of  tike  defendant  to 
the  effect  that  when  the  mm  were  directed 
to  go  on  board  the  vessel  th^  were  told  by 
the  forouan  that  the  hatchway  was  open, 
and  to  wait  until  the  UShto  on  that  deA 
■bould  be  lighted  before  going  down,  bat 
the  platotUt  testified  that  be  did  not  hear 
these  Instructions,  and  in  this  he  was  cor 
roborated  by  others  who  were  with  him,  and 
who  tesUfled  that  no  such  iDstruotions  were 
givea  Tbe  testbnonj  (bat  the  ptainHW 
previously  worked  nptm  the  steamer,  and  had 
bad  an  opportnnllr  to  leam  flie  podtloa 
of  tbe  hatchway,  and  that  it  was  open  on 
such  occasions,  was  not  omclnalTe  of  mch 
knowledge,  bat  was  to  be  considered  by  tbe 
Jury  in  connection  with  the  otitic  eridenoe 
In  the  case.  Ingerman  v.  Moore,  90  OaL  42ft, 
27  Paa  Bep.  306.  Wbetiter.  under  tbe  dp* 
oomstancee,  after  he  had  descended  to  tbe  or- 
lop deck,  and  found  It  was  so  dsik  that 
he  could  not  see,  he  was  to  the  ezerolae  oi 
ordinary  care  in  gobag  from  the  foot  ct  tiie 
ladder  to  tbe  hatchway,  considering  tliat 
others  were  coming  down  from  the  ateeragtf 
deck,  and  pressing  him  behind,  and  that  those 
in  front  were  advancing,  one  having  gcme  to 
the  hold  to  safety,  was  also  to  be  considered 
by  the  jury  In  detomlnlng  tite  question  of 
bis  negligenoe,  bat  was  not  Itadf  eondnilve 
thereof. 

8.  One  at  the  defenses  pleaded  by  the  de- 
fendant was  a  release  executed  to  it  by  tbe 
pUdntitf,  to  consideration  of  ito  caring  for 
him  at  the  hospital  until  he  should  have  suffi- 
dently  recovered  to  resume  labor.  X^atotJff, 
to  the  affidavit  which  he  filed  to  reply  to 
tills  averment,  and  also  to  the  answer  filed 
by  him,  admitted  tbe  signing  of  this  release, 
but  alleged  that  by  reason  of  tiie  pato  and 
Buffertog  consequent  upon  the  injuries  he 
bad  rec^ved  he  was  tocapatdtated  from  s^ 
tending  to  bustoess,  and  ignorant  of  the  oon- 
tento  of  said  instrumoit,  and  signed  tbe 
same  without  knowing  or  tmdmtanding 
what  he  was  doing,  and  that  It  waa  not 
his  free  and  voluntary  act  The  defendant 
requested  the  conrt  to  tostmct  tbe  Jury 
that  if  they  should  find  that  the  platotlff 
did  freely  and  voluntoitly  sign  and  deUvor 
tbe  rriease  to  the  defmdant  and  that  the 
defendant  had  oompUed  with  tiie  oimdidons 
thereto  expressed,  their  verdict:  should  be 
for  tbe  defendant  The  conrt  modtfled  the 
instruction  requested  by  adding  thereto  that 
they  should  also  find  that  the  plaintiff  had 
knowledge  of  the  oontants  <tf  said  paper, 
or  Ito  poriwrt,  or  bad  the  meana  of  socb 
knowledge,  and  gave  it  thus  modified.  To 
the  r^osal  to  give  it  as  reqaested,  snd  to 
the  giving  It  as  modified,  tbe  defendant 
eixcepted.  We  are  of  the  opinion,  however, 
that  undfsr  the  testimony  given  at  the  trial, 
the  court  was  Justified  to  making  the  mod* 
iflcation.  Tbe  genial  rule  is  that  friun  ■ 
person  with  tbe  capacity  of  reading  and  na- 
derstandtog  an  instrument  signs  tt  bs  H 
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lA  lh»  tSbamot  «f  fraud  and  bi^HMltloii, 
bormd  by  Ita  coatcDts,  and  la  eatopped  from 
Baying  that  Its  prortolona  are  contrary  to 
hla  Inteatlona  or  Tmdenrtandtng;  tmt  It  I» 
also  a  general  rule  ttiat  ttie  asaent  of  a  part^ 
to  a  contract  la  neoeaaary  In  order  that  It  be 
Undine  upon  blm,  and  that»  If  die  drcum- 
Btances  of  a  tranaactlon  are  vaeti  ttiat  ho  la 
not  eatopped  from  aettlnK  ttp  bia  want  of  as- 
sent, he  con  be  rdtored  from  the  effect  of 
hla  algnattue  If  It  can  be  mode  to  appear 
tiiat  he  did  Bot  In  reality  assent  to  It  Fo»- 
ter  T.  Maoklnntm,  L.  B.  4  O.  P.  704;  Whit* 
ney  t.  SiQ^er,  2  Iaob.  477;  Selden  Myers, 
20  How.  500;  Trambly  t.  lUcard,  180  Mass. 
200;  Freedky  t.  Frendi,  IM  Mass.  839,  28 
N.  E).  Bep.  272.  In  the  present  Instance 
the  platatifTa  knowle<tee  of  die  Instmmeoit 
which  he  Signed  was  made  one  of  the  tssaes 
before  tlu  jtuy  wlttoot  any  objection  at  the 
trial,  and  it  was  Utetefore  proper  for  th« 
oonrt  to  salmlt  tiiat  lasne  to  the  jory.  It 
does  not  appear  that  anytUng  was  erer  said 
to  the  plaintiff  concemlns  a  releaes  of  his 
olaim  by  any  one  on  bdialf  of  the  defendant, 
and  the  plidntlfl  testified  that  he  oonld  not 
read  the  tnstrnment,  and  that  he  did  not 
read  it  whan  he  signed  It  It  had  been  pr^ 
pared  by  one  of  the  employes  of  the  defend* 
ant  fbr  Oie  pnrpoae  of  procorbig  a  rdease, 
and  was  given  to  the  plaintiff's  wife  to  pro- 
oore  Its  slgnatnxe  her  hasband.  She 
ooold  not  read  it.  nw  could  the  petaon  who 
gave  It  to  her;  bat  she  testified  that  at  her 
request  It  was  read  to  her  by  Oreen,  the  de- 
fendant's timekeeper,  and  that  from  what 
he  read,  and  Us  cocpbuiatlon  of  tt  to  her,  she 
waa  led  to  beUcrre  that  It  was  simply  a  re- 
ceipt, and  npon  bar  reqaest  ho-  husband 
signed  fbe  paper  wlthont  reading  It  Al- 
thongh  Green  was  a  witness  In  the  ease,  he 
did  not  testlfr  abont  his  reading  the  paper 
to  Mrs.  Smith,  and,  in  me  abssuce  of  any  eon- 
tradlotcHy  testtaDony,  It  must  be  aasmued 
that  the  imderstaadlng  -which  Mrs.  Bmltb 
recelred  from  the  papw  waa  that  which  waa 
glTai  to  her  by  Us  reading:  Tbe  repreaen- 
tatkois  by  Oreen  to  the  pfadntUTa  wife  most 
bft  eonMdered  as  a  rqpresoitattCHi  by  tike  de- 
tatdant  to  tba  plaintiff,  and  the  Jury  were 
authorised  to  flod  tiiat  the  plalntUt  did  not 
imderstand  Ibe  eomants  or  poiport  <tf  the 

faBVtZ'lUDtfit* 

4  The  isqnsst  oT  tlis  dataidaiit  tint  th« 
oonrt  taurtmust  die  Jury  that  their  mtltot 
mnst  be  In  favor  of  the  defendant  If  they 
abonld  find  that  the  j*»ttttne  knew,  or  oonld 
XtT  ordinary  care  baTs  learned.  Out  it  was 
tk*  ODStom  at  flie  dcCaidaat  somatinMS  t» 
bnTs  ttw  IwMiwv  open  and  smnednwi 
(dosed,  whm  the  plaintiff  would  have  oooa- 
alon  to  deaewd  the  same  In  tiis  ooone  of  Us 
smplogpmcnt,  was  properly  rafosed.  Hubs 
faota^-lf  flwy  azlstedr  wers  only  ptopsr  to  be 
cooeldsred  br  tlis  ]niy  In  determining  TdkeOi- 
er  the  plahttlff  was  guilty  of  contzttmtory 
nagllgieB^  bat  wan  not  oC  tbamaeivee  d»> 
temlMttM  eC  that  laaaa. 


5.  The  request  of  the  defendant  ttat  Speeiid 
iasaes  be  snbmitted  to  the  Jury  was  ad- 
dressed to  the  disoretlou  of  the  ooint,  sad 
ths  refusal  of  the  eoort  to  grant  the  rsqjoest 
was  net  the  subject  of  an  saco^rtion.  Ame^ 
can  Go.  V.  Bradford,  27  Oal.  Satk  Tbe  Jodr- 
ment  and  order  are  affirmed. 

Weoosoor:  PATESSON,  J.;  OABOUTTE^ 

J. 


FRBSHOUR,  Road  Oversev,  V.  UIHN. 
(No.  14,94L) 
(Snprems  Court  ot  OaUforala.  Aug.  SI,  1893.) 
HioHWATs— Bodhdabibs— OBaTRDonov. 

1.  A  pleadiQff  described  a  highway  as  40 
feet  wid^  commencine  at  a  c^taiu  point 
named,  and  following  the  coarse  and  distance 
of  a  given  line  "to  the  line  ot  average  hl|k 
tide  to  the  bay  of  M."  suffiaent.  the 
line  described  being  presumed  to  be  the  center 
line,  and  not  a  side  Hoe,  of  the  nuUU  Wtthoot 
direct  arerment  to  that  effect 

2.  Under  Act  March  31.  1876.  I  62.  de- 
daring  that  roads  ased  as  public  roads  for  tha 
five  years  preceding  the  passage  of  the  act  are 
Ughways,  the  pnbue  amet  is  the  only  thing  to 
be  considered,  without  regard  to  the  owner's 
intention  In  oermitting  it 

3.  Pol.  Code,  §1  2731.  2782.  2734.  provide 
that,  If  any  highway  "duly  laid  out  Koa  erect- 
ad"  is  Microached  on,  the  oTerseer  may  require 
the  encroachment  to  be  removed,  by  notice  to 
the  owner,  sped^ng  "tbe  breadth  of  the  high- 
way," and  the  place  and  extent  of  the 
eroachment  and,  if  this  Is  disregarded,  he 
most  sue  to  abate  the  nulsanoe,  and,  if  suo- 
cessful,  may  recover  a  peoaltr  of  |lu  a  day 
therefor,  add,  that  said  peouty  coold  not  be 
recoTered  for  eneroadunent  on  a  highway  by 
user,  never  regularly  laid  out  and  reco^xt^. 

4.  An  ordinance  of  a  board  of  supervisors 
directing  their  clerk  to  record  a  road  as  a  high- 
way mnst  spetdfy  the  width  of  the  highway, 
aad  not  merely  its  direction  1^  ths  oeorse  aoia 
distance  of  a  given  line. 

5.  When  ttie  case  was  set  tat  trial,  iriain- 
tiff  waived  a  joir,  and  defendant  stated  that^ 
while  he  did  not  oeound  a  jnry,  lie  did  not  «- 

firessly  waive  It  On  the  day  set  for  trial  a 
ury  was  in  attendance,  and  the  parties  then 
announced  that  they  had  aneed  to  try  the 
ease  without  a  Jnry.  Plaindfl  did  aot  pay  «r 
become  liable  for  any  jury  fees.  HM,  that  be 
conid  not  recover  the  jurors'  attwidance  fees 
as  costs. 

Departmott  2.  Appeal  tnm  mpettot 
court  Santa  0ms  conn^;  F.  X  UcCann, 
Judge. 

Action  by  X  T.  Freahonr,  rdad  everseer 
of  the  Soquel  road  district  against  F.  A. 
Hlhn,'  to  abate  a  nuisance  and  recover  a 
penalty  therefor.  Judgment  tta  plaintiff. 
Defendant  appeals.   Beversed  tu  part 

Obad«B  B.  Toonger  and  Bklward  B.  TaylOE, 
te  sMKllant  W.  T.  Jetar,  JnUm  Lsib  ud 
Oftd  B.  Zindsaj,  fisr  reapendent 

DS  HAVBN,  J.  Hie  plaintiff  Is  the  road 
ovwseer  of  Soqnel  rood  district  In  SKotm 
Ores  oeunty,  and  this  action  was  commenced 
bgr  him  to  have  an  obstroction  placed  by 
defendant  In  a  public  bli^way  In  Ibat  dl^ 
tilet  abated  as  a  unlaancsk  and  also  to  re* 
eover  ftom  datoidamt  Ibe  sam  ot  $10  toe 
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erery  day  th«  ob«traetlon  remained  xttec  he 
bad  zecdred  notice  to  zemore  It  The  Judg- 
ment of  Oe  euperior  oooit  was  In  faror  of 
plaintiff,  and  was  to  the  effect  that  the  ob- 
■tmctlai  complained  of  be  abated  as  a  noi- 
eanoe^  and  that  piafwHfr  recorw  from  defend- 
ant. In  addltltm  to  the  eoata  of  the  actkm, 
the  sun  of  $870*  the  penalty  demanded  In 
the  complaint,  became  of  daCendant'a  fallore 
to  remove  the  obatnutlon.  Tb»  defendant 
appeals. 

L  The  objection  is  made  that  the  com- 
plaint Is  fiitaUr  deCectlTe  In  its  description 
of  tiie  hlshwar  defendant  is  charged  to  hare 
obstnicted.  The  complaint  alleges  that  the 
highway  reSemed  to  Is  40  feet  wide,  and 
that  It  oommenoes  at  a  certain  point  named, 
thawe  following  the  course  and  distance  of 
a  given  line  **tD  tlw  line  of  vretage  high 
tide  to  the  bsy  of  Monten^r  bat  tt  Is  not 
directly  averred  whether  the  land  thus  de- 
scribed is  the  cmtw  or  one  of  the  side  lines 
of  sodi  road.  We  think  this  foiaal  de- 
scription suffldent.  When  In  descrlblnff  the 
location  of  a  road  the  width  Is  giren*  and 
but  one  oC  its  lines  pardcnlafly  described, 
as  In  the  complaint  here,  the  line  so  de- 
scribed by  Its  eoorse  and  distuce  win  be 
deemed  to  refer  to  the  coiter  line  of  the 
road.  In  ttie  absence  of  anything  in  ottiw 
parts  of  the  description  tending  to  indicate 
a  emitrary  lntentl<m. 

2.  The  court  below  found  "that  the  road 
meatloned  and  described  In  the  complaint 
baa  been  traveled  and  used  as  snch  by  the 
pnUIe  ffenerally,  as  a  route  Dt  travrf  fw  the 
ordlnaiy  uses  and  pnrpoaes  of  «  pnldle  road 
or  highway,  for  a  period  of  more  than  twen- 
ty years  ccmtlnoonsly  Immediately  preceding 
the  Ifltof  May,  1390."  This  finding  was  with- 
in the  Issues  made  by  the  pleadings,  and  Is 
a  sofflcient  finding  that  the  road  In  ques- 
tion was  a  public  highway,  under  the  pro- 
visions  of  sectltm  62  <tf  the  act  approved 
March  81,  1878,  entitled  "An  act  to  estab- 
Usb  and  maintain  public  and  private  roads 
In  the  county  of  Santa  Oms,**  and  -vUch 
declares  that  "roads  used  as  public  roada 
for  a  period  at  five  years  unobstructed,  next 
preceding  the  pasaage  of  this  act,  are  roads 
or  highways  within  the  meaning  of  this 
act"  Under  this  statute  which  defendant 
concedes  Is  appllcaUe  to  tids  case,  th»  use 
<rf  the  road  b7  the  puhlle  tor  the  p«Iod 
named,  without  any  reference  to  the  aues- 
tton  whether  the  defendant  In  permitting 
such  use,  Intoided  thereby  to  dedicate  the 
land  used  as  a  pulAo  highway.  Is  the  eon^ 
trolling  fact  tqion  whldi  the  right  of  the 
public  to  continue  soch  use  Is  made  to  rest 
Bolger  T.  Foes,  6S  290,  S  Fac.  Bep.  871; 
IfcBose  T.  Bottyer,  81  OaL  125,  22  Fac.  Bep. 
888,  Upon  the  question  of  fact  thus  fimnd 
by  the  court  below  there  Is  a  substantial 
conflict  In  the  evidence,  and,  under  tiie  rule 
which  has  been  often  dedared  here,  the 
finding  wfn  not  be  disturbed  by  this  court 

9l  The  most  Impntant  question  in  the  ease 


(CaL 

relates  to  the  right  of  the  plaintiff  to  recover 
the  penalty  of  $10  for  each  day  the  obetruc- 
tfou  contlnusd  after  defendant  was  notified 
to  remove  it  This  right,  if  It  exists  at  an. 
Is  given  by  sections  2781.  27S2,  and  2734  of 
the  Political  Oode.    Section  2731  provldu: 
"If  any  highway  duly  laid  out  or  erected  Is 
encroadied  upon  by  fvces,  bnlldings  or 
otherwise,  the  road  overseer  of  tiie  district 
may  orally,  ok  In  writing  require  the  en- 
oEoadmient  to  be  removed  from '  ttie  fair- 
way." Section  2782  ^ovldea  far  the  giving 
of  notice  to  the  person  causing  or  owning  the 
encroachment  which  notice  must  specify 
"the  breadth  of  the  highway,  the  place  and 
extent  of  the  encroachment  and  requiring 
him  to  remove  the  same  wiOiln  ten  daysL** 
And  by  section  278A  tt  Is  provided  that  *it 
tiw  eneroadunent  is  denied  and  ttie  owner, 
occupant  or  person  controlling  the  matter 
ax  tUDg  diBzied  wltli  betaf  an  encRMuiuneBt 
refuses  either  to  remove  or  pomlt  the  re- 
moval dureot  ttie  road  overseer  most  onn- 
mmce  In  ttie  proper  court  an  aetloa  to  abate 
the  same  as  a  nuisance;  and  If  he  reeovns 
Judgment  he  may,  in  addition  to  having  the 
same  abated,  reeovw  ten  dcdlars  for  every 
day  soch  nuisance  remained  after  notice, 
and  also  his  costs  in  said  aetton."  The  en- 
croachment referred  to  in  ttila  last  seetton 
Is  one  up<m  sudi  a  highway  as  Is  described  In 
the  preoedliv  sectSoo  2781,  via.  a  hli^way 
"duly  laid  out  or  erected."  The  words  "duly 
laid  oat  or  erected,"  as  tbere  used,  have 
reference  to  the  fivmal  and  official  action 
which  the  law  enjoins  upon  those  charged 
with  the  dnty  of  establlahing  public  high- 
ways; and  a  highway  *Nlaly  laid  oat  or 
erected,"  within  the  meaning  of  section  2731 
of  the  Political  Oode,  is  one  whi(^  has  been 
eetaUlshed     the  propor  oOloers  In  ttie  man- 
ner ^eecrlbed  by  law.    By  snbdivlalon  2 
of  section  2848  of  the  PoUtlcal  Code  tt  ta 
made  the  duty  of  the  boards  of  sapervlsora 
of  the  several  counties  to  *Vanse  to  be  re- 
owded  as  highways  swfli  roads  as  have  be> 
come  such  by  use  or  abandonment  to  the 
pabUc"  within  ttieir  lespeetive  oonntles; 
and,  in  our  opinion,  until  so  recorded,  such 
a  highway  cannot  be  said  to  have  been  "duly 
laid  oat  OF  erected."  so  as  to  authorise  a  re- 
oovoy  of  ttie  statatwy  poialty  ^ven  by  see- 
tlon  2784  of  ttie  P<dltical  Oode^  Hm  only 
remedy  which  ttie  public  bss  for  an  obstruc- 
tion to  a  hi^way  wtakb  odsta  oidy  by  user 
Is  an  action  to  remove  the  obstxuctioa  as  a 
nuisance.    Subatanti&ily  the  same  condn- 
slon  was  reached  by  the  court  of  iq>peali 
of  the  atoto  of  New  Tork  to  construing  cer 
tain  sections  of  ttie  Revised  Statutes  of  that 
state  relating  to  penalties  for  the  encrosdi- 
meat  upon  highways,  and  containing  lan- 
gnage  voy  similar  te  that  which  is  used  bi 
the  aboveanentkmed  sections  of  the  FoUtictl 
Ood&   See  Don^ty  v.  Brill,  HS  N.  T.  (02; 
l^lmsge  V.  Hnntliig,  29  N.  T.  447.   And  It 
is  not  difficult  to  understand  i^  ttw  legis- 
lature  deemed  it  proper  to  make  tbtti  dlstlne- 
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tim  In  TOfUd  to  flie  mnediea  allowed  to  the 
public  for  ftn  encroachment  between  tlie  caae 
of  an  enoroachment  optuL  a  highway  eatab- 
llabed  with  deliberation  and  care  bf  offlcen 
appointed  for  that  porpoee,  and  one  upon  a 
road  not  formally  accepted  and  recorded, 
and  eTl>*1"g  only  bgr  reason  of  dedication  or 
abandonment  to  the  poblib  In  the  latter 
case  Ifae  oact  location  of  the  highway,  as 
weQ  aa  the  &ct  of  Ita  existence,  Is  often  a 
matter  of  doubt  and  honest  dispute  between 
the  dtiaens  and  the  pnbllc,  and,  until  Its 
location  and  exlstenoe  have  been  definitely 
ascertained  and  determined  In  some  a^vo- 
iwiate  mode*  it  would  be  unjust  to  subject 
the  dtisen  to  the  extreme  penalty  gtren  by 
section  2784  of  the  PoUtlcal  Code,  and  which 
Is  Intmded  tmly  for  the  willful  Muxoadi- 
mCTt  upon  a  highway,  Hw  location  and  ex- 
Ist^ice  ot  which  are  matters  of  public  recwd, 
and  of  which  all  persons  must  take  notice. 
That  It  was  not  the  intention  to  Impose  this 
penalty  for  the  obstruction  of  a  highway 
whldi  is  only  sndi  by  user  or  abandonment 
to  the  pnbllc,  but  has  not  been  recorded  as  a 
higiiway,  Is  also  apparent  from  section  2732 
of  the  Political  Oode^  which  requires  a  no- 
tice "specifying  the  breadth  of  the  highway" 
to  be  glTen  to  the  person  charged  with  the 
obstruction,  before  tnlnglng  an  action  to  re- 
coTtt-  such  penalty,  nie  giving  of  the  pre- 
scribed notice  is  essoitial  to  the  rlg^t  to 
maintain  the  action;  but,  unless  the  breadth 
of  the  h^way  has  been  established  by 
•ome  order  or  ordinance  of  tbe  board  of  sn- 
perrtsors,  It  would  not  be  possible  toe  a  road 
orersew  to  gtn  the  required  notice  "^edfy- 
Ing  ttM  breadtlk  of  the  highway."  In  the 
case  of  a  hl^way  by  user  or  dedlcatlMi,  Its 
irldtb  is  United  by  the  extent  ot  the  actual 
user  or  dedlcallon;  and  In  recording  Bo6h  a 
road  the  board  of  snperrlsns  cannot  en- 
large the  actnal  boundaries  of  the  road  so 
wed  at  dedicated.  Ttae  board  Is  dmply  an^ 
thnised  to  make  a  record  ot  the  location  of 
the  road  as  it  actually  olsts,  tw  the  pur- 
poee  of  perpetuating  the  erldeiuie  ot  the  pub- 
lic right  As  said  by  Bronson,  J.,  In  Peo^e 
T.  Judges  of  Oordand  Ca,  24  Wend.  491: 
"Both  the  extent  and  the  fact  of  the  dedi- 
cation depend  on  ttie  user,  and  the  puMlc 
must  take  secundum  tmnam  donl.'*  It  UA- 
lows  from  what  has  been  said  lliat  the 
complaint  here  does  not  state  facts  sufflcSent 
to  mtltle  plaintiff  to  the  penalty  recovered 
the  Judgmrat  in  this  action. 
4.  The  eoort  erred  In  admitting  In  vw^ 
dence  the  ordinance  of  the  board  of  super- 
visors  directing  the  derk  of  the  board  to 
record  as  a  public  highway  "that  certain 
road  In  Soqud  road  district  •  •  •  lead- 
ing from  the  village  of  SoqncA  to  the  beacb 
near  the  wharf  of  the  steamship  company." 
Assuming  that  this  ordinance  was  meant  to 
refnr  to  the  road  in  controversy  here,  tt  to 
void,  because  it  does  not  state  the  width  of 
ttie  road,  and  descrtbea  tt  only  by  the  course 
and  distance  of  a  glvm  Vaa.  Uk  addltkm  to 


this,  the  complaint  did  not  allege  the  en- 
croachment to  be  upon  a  hl^way  duly  laM 
out  or  eatablished  law. 

0.  In  the  memorandom  of  costs  filed  bf 
plaintiff  tiktte  was  an  item  or  charge  of 
(40.70  tor  Jury  fees,  and  the  defendant  made 
a  motion  to  have  the  same  strldcm  out  and 
disallowed.  The  motion  was  made  beffxre 
Judgment,  and  was  denied,  and  the  order 
may  therefore  be  revlerwed  on  appeal 
trom  the  Judgment  Empire  Gold  Mln.  Co.  v. 
Bonanza  Gold  Uln.  Oo^  67  OaL  406,  7  Pac. 
Itep.  810.  It  appears  that  when  the  case  was 
set  for  trial  the  plaintiff  waived  a  trial  by 
Jniy,  and  the  defendant  stated  that  whilo 
he  did  not  demand  a  Jury,  he  would  not  ex- 
pressly waive  the  sam&  Upon  the  day  fixed 
for  the  trial  a  Jury  was  In  attendance,  and 
the  bill  of  exertions  states  thait  "the  parties 
then  announced  that  they  had  agreed  to  try 
the  case  without  a  Jury;  thereupon  the 
court  disdiarged  the  panel  of  Jurors,  and 
the  case  was  tried  by  the  court  without  a 
Jury;"  and  that  the  plaintiff  did  not  pay  any 
Jury  fees,  nor  Incur  any  liability  therefor. 
Upon  these  facts  the  court  erred  in  deny- 
ing the  motlcm  of  defendant  Ttie  plaintiff 
ndther  paid  nor  Incurred  any  expense  be- 
cause of  the  attendance  of  the  Jury,  and  we 
are  not  aware  ot  any  law  which  mtltles 
him  to  recover  trom  defendant  the  amount 
of  the  attendance  fees  of  such  Jurors. 

Jodgmmt  and  order  reversed,  with  di- 
rections to  the  superior  court  to  enter  a 
Judgment  In  favor  of  plaintiff  and  against 
d^endant  to  the  effect  that  the  encroacdi- 
ment  described  In  the  complaint  be  abated 
as  a  nulssnce,  and  that  plaintiff  have  and 
recover  from  d^tedant  F.  A.  Hlhn.  his 
costs  in  the  action,  amounting  to  the  sum 
of  (167. 

We  concur:  FITZOBRAU>»  J.;  IfcFAB- 
LAND,  J. 


HAB9HALL  v.  EBEIFB.    (No.  1S,124.) 
(Supreme  Conrt  of  California.  Aug.  81,  1898.) 
CoKTRiOT  or  Sau  —  Mbrchantabls  Qdautt  or 

OOODS. 

The  fact  that  part  of  a  lot  of  potatoes 
contracted  for  as  "merchantable"  have  sprout- 
ed a  little"  does  not  necessarily  show  thst  tiiey 
are  nnmerchaQtable.  bat,  there  being  evidence 
that  the  lot  in  question  were  salable  for  table 
use  or  shipment  the  question  whether  the  pur- 
chaser was  justified  in  refusing  to  reorive  them 
is  for  the  jnry. 

Department  2.  Appeal  from  superior 
court  city  and  county  ot  Ban  Frmndsoo; 
John  F.  Finn,  Judge. 

Action  by  P.  S.  Marshall  against  D.  Keete. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. AArmed. 

ES.  F.  Preston,  tor  appdlant   Wm.  EL 

Cniapman,  for  respondent 

PBB  OUBIAM.   This  action  was  bmoght 
the  seller  ef  a  lot  of  potatoaa  to  raeorcr 
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damli^es  from  the  ptirchMer,  who  refnsed 
to  reeetve  them  when  tendered.  -A  Jury 
trial  waa  had,  plaintlfl  recovered  jtidgment, 
and  defendant  appeals  from  the  Jndsment, 
and  from  an  order  denying  a  new  trlaL  The 
contract  called  for  Early  Bose  mendiantahle 
potatoea.  It  la  claimed  that  there  was  no 
evidence  at  an  tendhiir  to  show  that  the 
goods  tendered  were  merchantable.  In  this, 
we  think,  after  carefully  examining  the  rec- 
ord, tbe  aroeUant  la  In  errw.  There  la 
mnch  testimony  to  that  effect  Appellant 
■eems  to  condnde,  because  plaintiff's  wit- 
nesses testlfled  that  some  at  the  potatoes 
had  aprouted  &  Bttte,  lhat  It  wonld  neces- 
sarily follow  that  they  were  not  merchant- 
able. But  this  proposition  cannot  be  sus- 
tained. That- might  depend  up<m  how  badly 
fhe>y  had  sprouted,  and  perhaps  upon  the 
time  of  the  year  In  which  they  were  to  be 
ddlrered.  Some  wltuesses  testified  that  the 
potatoes  tmdered  were  salaUe  for  taUe  use, 
or,  as  lite  witnesses  preferred  to  say,  for 
shipment  It  became  a  qmstlon  for  the 
Jniy,  and  was  snlHnltted  to  them  nnder  In- 
stmctiona  which  are  not  complained  of  here. 
The  judgment  and  order  are  affirmed. 


HOORE  T.  MOORE  et  al.  (So.  UMl.) 
<Saprema  Oonrt  of  GaUfonilB.  Aug.  81,  1893.) 
BnoTHBirr— PoesBsiioif  jun>  OutrrsK  bt  DsrEmv 

ABT— ETlDMSca  —  PrACTIOB  OH  Appbal  —  TlW- 

Axn  HI  UoioioN. 

1.  In  an  action  in  the  natnre  of  ejectment, 
a  specification  of  error  that  "the  evidence 
■bowed  tliat  defendant  M.  was  not  in  posses- 
sion of  BSid  premiaes,  or  of  any  part  thweof, 
at  the  time  of  the  commencement  of  tUs  ao- 
tion,"  la  insufficient. 

2.  In  an  action  In  the  nature  of  ejectment, 
wh»e  the  evidence  tends  to  prove  that  defend- 
ants wo-e  in  iwsBession  of  the  iwemiaee  when 
the  action  was  commraeed.  an  answer  donyiu 
plaintiff's  title  and  right  of  possosrioa  Is  som* 
dent  evidence  of  onster. 

8.  A  toiant  in  common  cannot  as  against 
Us  cotenant  give  a  lioenee  to  a  ulrd  person 
to  enter  on  the  land  held  in  common. 

4.  An  ezcradon  reading,  "To  said  oral  In- 
atructiona,  ana  each  and  evecy  part  thereof, 
and  to  tht  idvlng  thereof  the  court,  the  de- 
fiant then  and  there  dnv  excited,"  la  too 
general. 

6.  In  ejectment  hy  a  widow  i^alnst  her 
husband's  administrator  for  preraves  wliich 
had  been  set  apart  b7  order  of  coart  as  a 
homestead  to  plaintiff  and  her  minor  cliiidren, 
abaolat^,  It  appeared  that,  from  the  time  of 
defendaotrs  anpoiatment  as  administrator  till 
the  homestead  waa  set  apart  defendant  col- 
lected the  rents  of  the  premises,  and  paid 
taxes;  that  two  months  thereafter  plaintiff  de- 
manded poesessloa  of  him,  whidi,  she  testl- 
Aed,  he  refnsed  to  give:  that  hi  his  voified 
statement  to  the  tax  ooUecbir  he  Indnded  this 
homestead  ivop^ty;  and  that  he  leased  part 
thereof  to  another.  Bdd.  tbat  the  evidence 
instlflcd  a  verdict  that  defendant  was  in  poe- 
session  when  the  action  waa  commenced. 

6.  Where  a  defendant  in  ejectmrat  U  In 
gsssssskm  of  any  nart  of  the  pnanlses  as  ten- 
ant of  another.  It  u  pniiMr  to  i«n  the  lattsr  as 
party  defendant 

OonBlBslanei^  decbrioo.  Department  2. 
A  wsnl  trom  snpeibw  eaaxU  Santa  (kun  «am- 
ty;  James  V.  Breen,  JudgOb 


Action  by  Helen  H.  Hbon  against  Thomas 
W.  Moore  and  Leonazd  T.  Almstead.  Vtoat 
a  Judgment  for  ptatnttff,  and  an  order  deny- 
ing a  new  tilal,  def  endanfa  appeal.  Affirmed. 

Spalabury  &  Bnike,  Joeepik  H.  SUnn,  and 
Warren  Gluey,  for  apptiiaaMk  Charles  B. 
lonngw,  for  reepondeot 

VA^CLIEr.  a  Aettott  In  the  natsre  of 
ejectment  to  reoorer  possesion  <rf  an  un- 
divided half  of  a  pared  of  land  attnate  In 
the  county  of  Banta  Orm,  and  oontabdng 
about  35  acres,  wUcta  idatotlff  dataaa  as  a 
fvobate  homestead.  It  Is  alleged  in  the  oom* 
plaint  that  the  phdnUff  is  the  owner,  and 
entitled  to  the  possession,  of  Iks  demanded 
prentfses;  that  defcaidantB  an  In  posBcerina. 
and  wrongfolly  wltlihoW  the  possession  from 
the  plaintiff;  that  the  wai»  and  profits  of 
the  land  have  been  snd  are  of  the  valne 
of  (480  per  year;  and  that  the  plaintiff  has 
sustained  damages  In  the  snm  of  |2,800  by 
reason  of  the  detention  and  withholding'  of 
the  possceafam.  Prayer  -that  plaintiff  may 
recover  the  land,  with  roita,  profits,  and 
damages.  Tbe  aeparate  answers  ctf  the  de- 
fendants eadi  "denies  that  plaintiff  fa,  or 
ever  waa,  the  owner,  or  entitled  to  the  pos- 
session, of  an  undivided  one-half  of  the  real 
estate  described  In  said  complaint,  or  any 
part  thereof,"  and  apedflcally  denies  erory 
other  allegation  of  the  oomi^aint,  except 
that  It  Is  admitted  tlMt  the  value  of  the  rents 
and  profits  hare  been,  one  dollar  per  year. 
The  Jory  returned  a  gsneral  verdict  for  the 
plaintiff,  and  assessed  the  damages  at  $847. 
upon  which  Judgment  was  rendered  in  favor 
or  the  plaintiff.  Defendants  appeal  from  the 
Judgment  and  from  an  order  dsnylng  their 
moCkm  for  a  new  tzlaL 

Ttie  plaintiff  Is  Qm  widow  ot  WiUlam 
H.  Moore,  deceased,  who  left  surviving  him 
fear  minor  rtiildren  by  a  former  marriage, 
and  a  son  by  his  marriage  wtth  plaintiff 
was  bom  after  bis  death,  and  named  Wil- 
liam H.  Moor&  The  defendant  Obonias  W. 
Moore  is  a  brother  oC  the  deceased,  and  ad- 
ministered upon  his  eetate.  On  the  petition 
of  the  plaintiff,  filed  after  the  birth  of  ha 
eon,  William  H.  Moore,  the  demanded  prem- 
ises were  set  apart  from  the  separate  estate 
of  her  deceased  husband  1^  tte  probate 
court  as  a  taomeeteed  for  the  use  of  the 
widow  and  three  of  said  minor  children, 
namely,  Charles  Moore  and  Stella  Moore, 
children  of  the  former  marriage,  and  Wil- 
liam H.  Moore,  the  son  of  plaintiff.  The 
order  setting  apart  tbe  tiMnestead  was  made 
April  26,  1881«  and  appoxtiwis  tlw  home- 
stead as  f(^wB:  "The  undivided  osiehaU 
part  thereof  to  said  widow,  Hdoi  H.  Moora 
and  the  undivided  one-sixth  thereof  to  each 
of  the  said  minor  children  of  the  dsoeasad, 
to  wit  Chajies  Moore,  Stella  Moore,  and 
WllUam  H.  Moors."  The  effect  U  this  onkr 
was  determined  In  the  case^  Batata  of  Uoct% 
96  OsL  524  81  B^  684,  In  which  U 
was  h^  that  eonoedlng  the  order  te  ban 
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been  ernnuwna,  In  tbat  It  did  not  Umlt  the 
duration  of  the  homestead  as  required  hj 
section  1408  of  the  Code  of  Ovil  Procedure, 
yet,  as  there  bad  bem  no  appeal  from  it 
within  the  time  limited  law,  it  wsb  not 
Toid,  and  pused  abBOlnte  title  to  the  widow 
and  the  idiUdrcn  named,  so  that  tbe  home- 
stead was  not  subject  to  diBtrlbntlon  tm  the 
settlement  of  the  estate^  The  defendant 
Thoma*  W.  Moore  was  a  party  to  that  ap- 
peaL  It  appears  tii&t  Oharies  Mooro  was  14 
yeans  at  age  at  Hie  time  tlie  pedtion  for 
homestead  was  flied,  (Ansust  2,  1877.)  and 
consequent  became  of  age  some  time  in 
1884.  Hw  homestead  has  upon,  it  a  large 
and  a  small  dwdling  lumse,  a  bam  and 
oOier  outbooaes.  and  an  archaxd,  besides  a 
Held  of  about  20  acres. 

1.  It  is  ccmtended  tor  appdlanta  tiiat 
the  erldeuce  Is  Insufficient  to  justify  the 
Terdlct  that  defendants  were  in  possession 
of  the  demanded  premises  at  the  time  of 
the  eommencemoit  of  the  action,  and  also 
Insufficient  to  Justly  a  rerdlct  for  any  dam- 
age whaterer.  Ibe  only  spedflcaitions  ot 
deficiency  of  eridenoe  as  to  the  possession  ot 
the  defendants  are  the  fbllowing:  "The  er- 
idence  showed  tliat  the  defendant  Thomas 
W.  Mowe  was  not  in  possession  of  said 
prendses^  or  of  any  port  thereof  at  Ae  time 
<tf  the  oomm«>icem«nt  of  tUs  action,"  and 
a  BlmHar  ^edflcatltm  as  to  the  defendant 
Almstcad.  Hds  is  not  a  spedflcatlOTi  of  any 
parUcnlar  In  whicta  ttw  erldence  Is  insuffl- 
«lait  to  Justify  the  Tevdlet,  nor  it  snb- 
■tantUUy  equivalent  t»  muSh  qtecifloatloii. 
In  the  absouse  of  Uw  spedflcatlolL  required 
1^  sectton  66»  «tf  the  Code  of  OItU  Procedurav 
the  reqiNndent  wss  not  required  to  bring 
Into  the  staitement  all  tlie  eridenoe  a|^>Iicable 
to  the  Issue  as  to  the  possesstim  ot  deCmd- 
ants^  nor  can  It  be  presumed  that  tiie  state- 
ment contains  all  such  ertdence  onles  it 
purports  to  fXHstain  all  the  evidence  In  the 
case,  wbhdL  lUa  stateamt  does  not.  Tet^ 
wl^  I  think  laqMudenfa  piAit  that  tiie 
speolflcatlon  is  Insufficient  is  well  taken,  It 
appears  that  the  evidence  contained  in  the 
statement  Is  amply  snffldoit  to  josti^  the 
v«diet  ttiat  deflendant  Almstead  was  In  poa- 
sesrtoa  at  the  time  the  action  was  oom> 
■leneed.  ma  defmdants,  ta  flulr  teaUmony, 
admtttsd  ttiat  dafendant  Monre,  aa  admla. 
Istrator,  verbally  leaaed  to  defendant  Alm- 
stead tbe  land  of  tha  estate  adjobilng  the 
lunnestead  from  October  1,  1884  to  October 
1,  188a»  and  again  from  October  1,  1886,  to 
Oetobar  1,  1888.  It  ma  proved  and  ad- 
mitted by  Almstead  that  during  Uioae  two 
years  he  cultivated  ths  a&acre  field  on  tha 
homestead,  and  Uiat  hla  employes  oeci^ried 
tbs  moan  dwtflng  and  othw  onHtooses;  but 
and  his  codef  eadant,  iioon,  denied  fiiat 
the  latt«r  leased  to  him  any  part  ct  the 
liomestead,  slthoof^  two  wttnesees  CHoff  and 
Bennett)  testified  that  during  the  years  188S 
and  1886,- while  they  weve  working  for  him 
npon  tiia  ksnnsteiad,  lie  told  tlicni,  ssnnlly, 


at  different  tlme^  that  he  had  rented  the 
homestead,  except  the  big  dwelling  house, 
frcHn  defoDdant  Moore.  As  to  the  posses- 
slcm  of  the  defendant  Uoore  at  commenoe- 
ment  of  the  action,  the  evidence  is  not  so 
dear,  yet,  I  think,  toided  to  prove  it.  It  Is 
not  cMitToverted  that,  from  the  time  of  bis 
appointment  as  administrator  (M&rdi  4, 
1872)  until  the  order  setting  apart  the  h<Hne- 
stead,  (April  26,  1881,)  be  had  at  least  oon- 
struetlTe  possession  of  all  the  decedoLt's  real 
estate,  Inchiding  the  homestead,  and  it  ap- 
pears that  be  ocrileeted  the  renta  and  paid 
the  taxes  during  lliat  period.  He  contested 
the  application  for  the  homestead;  the  plain- 
tiff not  being  in  iiossession  at  the  time  the 
application  was  made,  nor  at  any  time  since. 
A  part  of  tlie  wder  setting  apart  tlie  home- 
stead is  as  follows:  "It  is  hereby  fnrtlier 
ordered  and  adjudged  that  the  administrator 
of  said  estate  of  Wllltam  H.  Moore,  deceased, 
dellTW  the  possesion  of  the  said  htnaestead 
above  described  to  Hden  M.  Moore^  the  pe- 
ttllcmer  herein."  It  is  admitted  that  about 
two  DHmths  aft^  Hie  order  the  plaintiff 
made  both  written  and  oral  demand  of  the 
admlnistmtor  for  possesBiim  of  tiie  home- 
stead, and  she  testlfled  that  npon  such  de^ 
mand  be  expressly  and  emphatically  reftaaed. 
Khe  said:  "I  asked  said  Thomas  W.  Moore 
it  hs  would  deUvw  me  posseesltm  of  the 
homestead.  Eto  sold  ha  would  be  damned 
If  he  would  do  It"  He  dooied  this,  saying 
h«  only  refused  to  deliver  the  pwunal  prop- 
erty, his  v«rUlsd  statemoit  to  the  coun- 
ty assessor  c€  propeity  hi  his  possession  In 
the  years  1884  and  1886,  subject  to  taxsidim, 
hs  faichided  the  land  oonstftottDg  the  bome- 
stasd.  I  think  tiis  testimony,  and  idreum- 
stanUol  sridsnoB  also,  tended  to  prove  that 
he  leased  to  flw  defendant  Almstead  so  nradi 
of  the  hMuestead  as  tfas  latter  cultivated  and 
ooet^led.  It  waa  not  nseessaiy  to  oon- 
stmcttvs  possesBlon  that  ths  administrator 
should  have  personally  resided  npon  or  cul- 
tivated the  bmnestead.  Barstow  t.  Newman, 
84  GaL  90.  And  oonstrnctlve  possesnlim  of 
a  defendant  In  ejectment  la  soilldent  to  enr 
title  a  phUntlff  to  leoover  In  that  form  of 
action.  Orans  t.  OhlrardeiU,  45  OaL  388. 
And  U  the  defendant  Almstead  wu  In  posses- 
sion of  any  port  of  Qie  bmnestead,  as  a  tan- 
ant  of  ttie  adrntadstrator,  the  latter  was  prop- 
^y  Joined  as  a  party  defendant  Oode  OMI 
Proe.  I  879;  Gaslight  Oa  t.  DamWon,  07 
Oal.  688.  8  Pae.  Sep.  B86.  As  to  ths  St 
leged  iDsaffletency  of  toe  evidenoe  to  justl:^' 
the  verdict  fbr  damagee,  toe  spedfloadon 
is  salltdent  bvt  in  lhat  parUcalar  toe  svl- 
Oenos  appears  to  ba  suffldent  Two  wit- 
nesses testified  that  the  rentRl  value  of  the 
premlaea  was  from  |26  to  $80  per  mouflii  and 
one  flttt  it  was  |86  per  monto,  and  tos  or- 
Idenos  ttnded  to  prove  that  toe  possesd«n 
was  wltUidd  more  toon  two  yeank 

S.  At  request  of  plaintttTs  oounsel,  ths 
eourt  gave  ten  written  instmotlons  to  Ihs 
Smj,  to  sadi  ons  <tf  wMA  smnosl  tar  ds- 
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fdndants  objected,  without  stating  11117 
ground  tor  tlie  objecttcm.  and  ezo^ted  to 
the  ruling  of  tlie  court  in  orerralliig  their 
objections,  flie  objecdim  and  exception  to 
each  Instruction  betng  as  follows:  "To  the 
gtvlng  of  wbldi  said  Instruction  to  the  jury 
saM  defendants  objected,  which  objection 
was  onrruled  by  the  oonrt,  and  said  Instruc- 
tton  was  ^ren  by  tbs  court  to  the  jury,  to 
wUdi  ruling  of  tlie  court  the  defendants 
then  and  there  duly  excepted."  The  state* 
ment  on  motion  for  new  trial  specUles,  as 
an  error  In  law,  the  giving  <rf  eoeb  of  llie  ten 
Instmctions,  wlttioat  stating  in  what  the  er- 
ror cchibMbl  There  Is  nottilng  In  the  record 
Indicating  that  the  gronnd  of  objectkm  to 
any  one  of  the  instmctlims  was  fliat  It  was 
not  applicable  to  the  evidence,  nor  that  the 
evidence  was  not  soflkleat  to  justify  the  ret- 
dict  In  respect  to  the  posnsrion  of  flie  de- 
fendants, yet,  upon  thls  groimd  alone,  it  Is 
contended  for  appellants  that  the  nlnUi  of 
■aid  InstmottoDB  Is  erroneous,  frtilch  Is  as 
follows:  "Each  of  the  defendants.  In  bis  ser- 
eral  anawor  In  tUs  action,  denies  that  the 
plaintiff  Is  or  erer  waa  tlie  owno*,  or  entt- 
Oed  to  the  poaseasicni,  of  an  undivided  one* 
half  of  the  real  estate  dencrlbed  In  the  'oom- 
plaint,  or  of  any  vart  thereof.  SacH  denial 
was  an  onstw  of  plalntlff,.  and  did  away 
with  occariw  for  a  demand  of  poflseaalon." 
Assuming  fliat  the  ertdence  tended  to  prove 
the  defendanto  were  In  poesesslwi  <rf  the  de- 
manded premlaen  at  the  time  toe  action  was 
commenced,  (which  I  think  should  be  pre- 
sumed, in  toe  absence  of  any  Bpeelllcatltm  of 
Insuffidency  of  the  evidence  to  prove  It,  even 
toou^  sucSi  evidence  were  not  to  be  found 
In  the  record.)  the  answers  of  the  defoid- 
ants,  denying  the  plaintUTs  title  and  right 
of  poaseeslon,  afford  snffl<dent  evidence  of  an 
ouster.  Ketchum  v.  Barber.  (Gal.)  12  Pac. 
Rep.  261,  (not  officially  reported;)  Marshflll 
T.  aiafter,  32  OaL  177;  Payne  v.  Tread  well, 
16  GaL  22a 

The  following  Is  the  tenth  instruction  given 
at  the  request  of  the  plaintiff:  "If  the  land 
described  In  the  complaint  Is  the  same  land 
described  In  toe  order  settlhg  apart  the 
homestead  to  Helen  M.  Moore  and  toe  minor 
children  of  W.  H.  Moore,  deceased,  then  the 
right  to  the  poaseeslon  of  toe  homestead  was 
In  said  plaintiff  and  toe  said  diildren,  and 
nxme  of  the  <^dren  named  In  said  order 
oould  give  any  right  to  any  person  to  occupy 
any  part  of  said  homestead,  as  against  said 
plaintiff."  Hiis  inatructlon  was  objected  to 
in  toe  same  form  as  was  toe  ninth,  no  ground 
of  objection  being  stated.  The  ground  of 
objection  here  stated  for  toe  first  Ume  is 
founded  upon  evidence  tending  to  prove  that 
toe  defraidant  Almstead  occupied  and  culti- 
vated toe  homestead  by  express  license  from 
Charles  Moore,  who.  It  Is  claimed,  was  a 
tenant  to  conunon  with  plaintiff  to  the  home- 
stead, to  toe  extent  of  one-fdxto  toereof ,  by 
virtue  of  toe  order  setting  It  apart  It  is 
oootaoded  that,  InaHnuch  as  Charles  Moon 


was  toen  21  years  of  age,  his  bare  license 
or  permlssiott  to  Almstead  to  enters  occupy, 
and  cultivate  the  homestead,  as  he  did,  con- 
ferred upon  the  latt»  a  right  to  do  so.  as 
against  the  platotiff;  toat  such  license  Is  a 
complete  defense  to  this  action,  so  far  as 
Almstead  Is  oonoemed;  and,  ocmaeqnenlly. 
toat  the  tenlb  Instruction  Is  anmeon.  In 
that  U  Instructs  toe  jury  that  "none  of  the 
cblldxen  named  In  said  order  [setting  apart 
the  homestead]  oould  give  any  right  to  any 
person  to  occupy  any  part  of  said  homestead, 
as  against  said  platotiff."  Conceding  that 
(Suules  Moore  waa  a  tenant  to  OHnmon,  as 
claimed.  It  to  weQ<settled  that  the  instruc- 
tion Is  OMiect  *Vo  actlan  of  a  vertlaa  of 
several  toianto  In  eiunmon  can  impair  toe 
rl^t  at  toelr  ootenanta.*'  Mahansar  t.  Tan 
Winkle,  21  OaL  608,  (per  Fl^  a  J.ti 
Freem.  Ooten.  |  172,  and  cases  there  dted. 
Otow  objections  are  made  to  some  of  the  10 
Instmctlon^  given  at  tte  reqaest  of  idaln- 
tUTs  counsel,  for  whldi,  however,  I  find  no 
valid  ground  to  toe  record. 

8.  Besides  toe  tan  writtsn  tostroctlons  given 
at  request  of  the  plalnflfl,  toe  court  gave 
about  an  equal  nnmbw  of  onl  Instractlons, 
occupying  about  five  pages  of  the  printed 
transcript  To  toese  defendanto  excepted  la 
the  following  language,  and  not  otoerwlse: 
"To  wbkdi  said  oral  tostmettons,  and  eacb 
and  every  part  thereof,  and  to  the  giving 
toerepf  by  toe  oonrt,  toe  d^endanto  then 
and  toere  duly  excepted."  This  was  too 
general.  (BlU  T.  Reese.  47  OsL  280-848;  Rider 
V.  Bdgar.  M  OaL  127;  OoofcriU  v.  HalL  7» 
OaL  1B2,  18  Pac  Sep.  818.)  and  for  this  rea- 
son the  oral  Instmctions  win  not  be  reviewed 
on  appeoL  I  think  toe  jtidgment  and  order 
should  be  affirmed. 

I  ooncnr:   BBLCHBB,  a 

FBR  CURIAM.  For  toe  reasons  given  to 
the  foregoing  opinion  toe  ju^ment  and  or- 
der ai^ealed  ftom  are  affirmed. 


DUNLOP  et  al.  v.  KENNEDY  et  al.» 
(No.  16.112.) 
(Supreme  Court  of  OaUfomla.  Aug.  31.  1803.) 
MaoHmOB*  Lisirs— Thi  Contbaot — Paimbsis 

RlOHTB  or  BOBOOimUCTOBS. 

1.  Failure  of  toe  contract  for  erecting  a 
buildinff  to  comply  substantiallj  with  Code 
CiTil  Proc  IS  1183,  1184,  relating  to  median- 
ics'  liens,  does  not  render  toe  contract  void. 
Lumber  Co.  v.  Wooldredge^  27  Pac.  R«ii.  431. 
80  CaL  57&  followed. 

2.  A  contract  for  erecting  a  bnHding, 
wMcfa  provides  that  26  per  cent  of  toe  earn 
to  be  paid  ■hall  remain  nnpaid  until  35  days 
after  comidetion  of  the  buildinK.  and  the  re- 
mainder be  paid  In  partial  payments  equal  t» 
75  per  cent  of  toe  valne  of  th«  work  and  ma- 
terial  done  and  fumiahed  at  toe  time  of  aa^ 
paymenta,  aufficioitly  complies  wito  Code  (Svil 
Proc  S  1184.  providinc  that  toe  contract  price 
shall,  D7  toe  terms  01  toe  contract,  be  made 
payable  In  Inatallmenta  at  specified  times  after 
ownmeaoeoiMit  of  the  woit«  and  on  tos  eos^ 

'Rdiearing  granted. 
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pletton  of  ^  work,  vroTfdod  tlMt  at  leut  2S 
per  cent,  of  tiie  whole  omtnuit  vtiee  dull  be 
made  payiMe  at  least  85  daji  after  final  eom- 
pletioD  of  the  cootract. 

3.  Under  Code  CItU  Proc.  i  1184.  reqalr- 
tng  the  contract  for  erecting  a  balldlnf  to  Rpeo- 
Ifj  timem  when  paTmenta  are  to  be  made,  and 
Teqoiring  25  per  cent,  of  the  price  to  be  re- 
tained until  dars  after  comidetlon.  partial 
paymenti,  however  thegr  are  apedflea  at  to 
time,  may  be  wattij  made,  proTided  no  notice 
of  thiAr  BUbcontracts  !■  given  by  material  men, 
in  the  absence  of  whidi  they  mnst  rely  on  the 
responsibility  of  the  contractor,  and  the  25  per 
emt.  required  to  be  retained;  and  In  such  case 
they  are  not  Injured  by  any  oncertalnty  as  to 
the  times  of  payment  specified,  nor  by  pay- 
ments in  advance  of  the  specified  time. 

4.  A.I1  that  material  men  can  reqoire,  In 
mcb  case,  ia  that  at  the  time  they  serve  writ- 
ten notice  apon  the  owner,  or,  if  no  notice  is 
■erred,  at  the  time  thc^  Hen  is  filed,  there 
shall  be  Ib  his  kanda  the  amonnt  reqmred  by 
the  contract  and  said  section. 

5.  It  does  not  prejudice  persons  furnishing 
a  contractor  'material  for  erecting  a  buiidins 
that  the  owner  of  the  land  purchased  material 
from  a  firm  at  which  he  waa  a  member,  and 
furnished  it  to  the  contractor  as  a  partial  pay- 
ment of  the  contract  price,  which  partial  pay- 
ment  he  had  a  right  to  make. 

6.  The  owner  of  a  building  who,  out  of 
the  contract  price,  has  paid  laborera  who  were 
•ntitled  to  file  llena.  and  would  have  filed  them 
but  for  such  payment,  and  who  has  also  re- 
tained out  of  tlte  emtract  price  the  25  per 
eent.  n^nired  by  Code  Civil  Pro&  1  1184,  to 
be  retained  until  3.1  days  after  completion  of 
the  coDtract,  la  entitled  to  credit  for  SKioh  pay- 
ment; and  material  men  are  not  entltlea  to 
have  the  amount  of  such  payment  oonsidered 
as  part  of  the  fund  available  for  thdr  daima, 
on  tile  ground  that  there  could  be  no  privl^ 
between  the  owner  and  such  laborera  nntil  I 
they  filed  their  liena,  so  as  to  entitle  lilm  to  ! 
pay  them.  i 

7  The  mechanic's  lien  statute  does  not  re- 

autre  that  the  contract  for  erecting  a  building  ; 
hall  be  signed  by  the  ovmer,  and  it  is  sum-  ; 
dent  If  it  be  signed  by  the  rpputed  o-nner. 

8.  A  contract  for  erecting  a  bnildlng,  and  | 
also  for  improvements  on  an  adjoining  lot  run-  j 
Ding  ••westerly,"  la  not  avoided  by  the  fact  thut  ! 
the  recorded  memorandum  of  the  contract  ei^ 
rooeoDsly  usee  the  word  ••eanteriT,"  nor  ia  the 
sufiiclency  of  the  memorandum  destrtved. 

GommiBslonere*  decision.  I>epartment  2. 
Appeal  from  siqwriw  court,  ctty  and  oonn^ 
of  San  FranciBCo;  WllUav  T.  WaUaoe, 
Judge. 

Oimec^dated  aetlona  lij  Ohai4eg  Donlop  | 
and  others  agalnat  Alice  Kennedy  and  John 
F.  Kennedy  to  enforce  Uens  for  material 
From  a  Judgment  for  piwinHWh,  defendants, 
Kennedy,  appeal.  Reremd. 

Atty.  Gen,  Hart  and  NovUn  it  Fanett,  for 
appdlanta.  Farther  &  Bella,  for  nepond- 
ents. 

HATNBS,  a  OouoUdated  acUone  to  «k* 
force  liena  of  material  men.  FlalntUfe  had 
judgment,  and  defendants,  Alice  Kennedy 
and  3otm  F.  Kennedy,  the  ownws,  appeal 
frtm  the  Jndgmoit,  and  an  mda  reftudng  a 
new  trial.  On  September  20,  1889,  Alice 
Keanedj-,  wife  of  said  John  F.  Kennedy, 
entered  into  a  contract  In  writing  with  Oray 
Jt  Stover,  ot  whl<A  firm  tlift  defendant  Bto- 
Tcr  Is  tbe  snrrlrlng  partner,  by  wUcb 
«8i»  to  erect  ftir  luc  a  ttuwoatny  twIMingi 


(flats,)  and  to  famish  all  materials  and  labor 
tiierefor,  together  with  certain  cement  rtde- 
walks  and  other  walks  on  the  same  lot,  and 
"also  sidewalk  In  front  of  lot  adjoining,  run- 
ning forty-two  f6et  westerly,  and  all  walk 
ways  and  yard  in  connection  with  said  lot" 
The  contract  did  not  apportion  tbe  price  of 
the  work  upon  each  lot,  but  the  contractxna 
were  to  be  paid  $6,0)0  "at  the  times  and 
In  the  manner  following,  to  wit:  Twenty- 
flve  per  cent  of  tiie  contract  stun  to  re- 
main unpaid  on  til  thlrty-flve  days  from  and 
after  completion  of  said  building,  and  Its 
acceptance  by  the  witbln-named  architect 
The  remaining  amotmt  to  be  paid  in  partial 
payments  In  amoimt  equal  to  eerenty-fiTO 
par  cent  of  tike  value  of  the  woric  dime  and 
materials  furnished  at  the  time  of  such  pay- 
ments." The  contract  was  not  filed  in  the 
recorder's  office,  bat  a  memorandum  of  It 
was  tiled  before  the  commencement  of  the 
'wmrk.  Oray  A,  StOTM-  prosecuted  the  work 
until  January  19,  1890,  when  Oray  died, 
and  Stover  continued  the  work  tmtll  Febm- 
ary  18,  1890,  when  be  abandoned  the  work 
before  completion;  and  the  owners,  after 
dne  notice  to  the  surviving  ccmtractor.  con- 
tinued the  work,  and  completed  it  March 
17,  1890.  At  the  time  of  the  contract  tiiere 
waa  a  staUe  npon  the  lot,  for  which  the  con- 
teactcws  were  to  p^  glSO,  and  retnove  It 
On  DecMnber  21,  Kennedy  paid  the  contract- 
on  $8,000  In  cash;  and  on  Janusry  14,  1890, 
the  contractim  receipted  fbr  $4,000,  which 
Included  the  said  payment  of  13,000,  and  $1,- 
000  for  Inmbw  furnished  under  the  following 
drcnmetancea.  J<dm  F.  Kennedy  was  a 
member  of  the  Kennedy-Shaw  Lumber  Com- 
pany, and  he  agreed  with  the  cootractora  to 
fundsh  the  lumber,  and  it  was  famished  to 
the  contractors  to  the  above  amount  and 
used  in  the  building,  the  lumber  company 
charging  It  to  Kennedy,  and  that  amonnt 
was  Indudod  In  the  receipt  as  paid  upon  the 
contract  At  thi&  time  Stovw  abandoned 
the  work,  there  waa  due  from  the  con  tract- 
nm  to  InboTPni  tSRR.  whirh  amonnt  wim  at 
once  paid  by  the  owners  to  tiie  laborers. 
There  was  also  due  from  the  contraetom 
to  material  men  at  tiie  date  of  abandonmwt. 
Including  the  amoimt  dne  tiie  plaintiffs  In 
the  euMoUdated  cases,  |2,6SeL74.  The  ae- 
tnal  cost  of  compIetia<  the  woA  In  the  man- 
ner the  contract  required  waa  $1,205.89. 
After  completion,  the  owners  estimated  the 
balance  of  the  contract  price  remaining  In 
their  hands  at  $880.88,  and  offered  to  the  re- 
spondents Towle  ft  BroadwdU  and  to  re- 
spondent Dnnlop,  and  the  other  material 
men,  their  several  pro  rata  shares  of  said 
sum.  All  ezo^t  Towlo  ft  Broadw^  and 
Dnnlop  accepted  the  otter,  and  received  the 
payment  In  satisfaction  cS  tiielr  aevwal 
claims.  Dunlop  and  Towle  ft  BroadweU  re- 
fused to  accept  the  offer.  Those  accepting 
the  settlement  were  five  In  rnuibn-.  and 
tiieir  claims  agipvgated  $99a74.  Whether 
tb»  offer  waa  made  to  laspfrndenta  before 
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their  ttow  wer«  filed,  docs  not  appear.  Tlie 
othwB  did  not  file  Ilena.  Tlie  court  fonnd 
due  to  respondent  Donlop  $585,  and  to  Towle 
&  Broadwell  91^3,  besides  coatB  and  attor- 
neys' fees  to  eaeb,  and  that  they  were  entt- 
Ued  to  liens  for  those  amounts.  Other  find- 
ings necessary  to  he  noticed  are  that  John  F. 
Kennedy  was  and  Is  the  owner  In  fee  of 
the  premises,  and  that  Mrs.  Kennedy  Is  the 
reputed  owner;  that  no  memorandnm  of  the 
contract  was  ever  filed,  except  that  set  out 
In  the  findings;  that  the  defendants  did  not 
comply  with  the  terms  of  the  contract  as  to 
paym»its,  but  that  on  December  21,  1889, 
thwe  was  paid  f3,000  in  cash,  and  on  Jan- 
uary 14,  1890,  a  receipt  was  gtTeu  for  that 
sum,  and  $1,000  for  the  lumber  hereinbefore 
mentioned,  and  that  no  cash  payments  were 
made,  exc^t  said  sum  of  $3,000;  and,  as  a 
conclusion  of  law,  that  the  materials*  fur- 
nished plalntUfs  were  furnished  at  the 
personal  instance  of  defendants.  Kit 
whether  this  conclusion  Is  based  upon  the 
supposed  Insufficiency  of  the  contract  and 
memorandum,  as  to  the  time  of  mating  par- 
tial paymmts,  or  upon  the  ground  that  orer- 
paymMits  were  made,  Is  difficult  to  ascer- 
tain. Both  grounds  are  urged  In  respcmd- 
uits'  brief,  and  require  consideration. 

If  It  were  conceded  that  the  contract  and 
memorandum  did  not  substantially  comply 
with  sections  1183  and  llSl  of  the  Code  of 
OirU  Procedure,  that  fact  would  not,  as  re- 
spondents' counsel  cont^d,  make  the  con- 
tract void.  Lumber  Co.  t.  Wooldredge,  90 
CaL  678,  27  Pac  Bep.  431.  It  was  said, 
however,  in  that  case:  *'But  the  same  con- 
sequence followB  for  a  material  nonc<m- 
formlty  of  the  contract  with  the  statute, 
under  section  1184,  bo  far  as  to  permit  ma- 
terial men  and  laborers  to  recorer  without 
regard  to  the  amount  due  upon  the  con- 
tract." Said  section  proridee  that  "the  con- 
tract prtce  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  In  Installments  at 
specified  times  after  the  commencement  of 
the  work  or  on  the  completion  of  the  wortc, 
proTlded  that  at  least  twenly-flTe  per  oent. 
at  the  whole  contract  price  shall  be  made 
psyable  at  least  thtrty-fire  days  after  final 
completion  of  the  contract"  I  think  the 
contract  in  question  substantially  compiled 
with  the  requirements  of  this  section.  The 
owner  cannot  with  safety  agree  to  pay  a 
definite  amount  on  a  particular  day,  as  he 
cannot  know  In  advance  whether  the  con- 
tractor will  hare  earned  the  payment;  and. 
If  the  payment  is  to  be  made  upon  reaching 
certain  stages  of  the  work,  it  only  furnishes 
the  means  of  ascertaining  the  day  of  pay- 
ment when  it  actually  arrives.  The  whole 
object  of  the  provision  is  to  protect  ma- 
terial men,  and  any  specification  which  ac- 
complishes this  purpose  is  sufficient  mie 
partial  payments,  no  matter  how  thcgr  are 
specified  as  to  time,  may  safely  be  made, 
provided  no  notice  of  their  snbcontracts  has 
been  girea  by  material  men.   Thcss  pay- 


ments may  therefore  be  anticipated  and  ee- 
cnred  as  a  fund  for  die  payment  of  thdr 
claims,  hy  giving  written  notice  as  provided 
by  statute.    In  the  absence  of  such  notice 
they  nnist  rely  upon  the  personal  responat- 
billt^  of  the  contractor,  and  the  26  i>er 
centum  of  the  whole  contract  price  required 
to  be  retained  for  36  days  after  the  com- 
pletion of  the  work;  and  in  such  csae  tliey 
are  in  no  wise  affected  by  any  uncertainty 
as  to  the  time  when  parUal  payments  are 
to  be  made,  nor  by  payments  thereof  In  ad- 
vance of  the  time  specified.    If,  however, 
a  material  man  gives  written  notice  of  his 
claim  for  materials  fuxnlshed  to  the  con- 
tractor before  the  time  fixed  for  a  partial 
payment  he  thereby  acquires  an  Interest  in 
that  and  subsequent  payments,  to  the  ex- 
tent of  his  claim,  and  may  hold  the  owner 
for  the  amount  thereof,  notwithstanding  the 
fact  that  that  payment  was  made  before 
the  notice  was  served.    In  this  case,  how- 
ever, no  notice  was  served,  and  it  is  there- 
fore Immaterial  wbeth^  the  contract  was 
indefinite  as  to  the  time  of  payments.  It 
requires  the  owner  to  have  in  his  hands  at 
all  times  at  lesst  26  per  centum  of  the 
value  of  the   work  done  and  materials 
furnished,  so  that  at  at  any  time  notice 
might  be  served  the  owner  was  liable  for 
that  pn^rtiOT  of  the  work  actually  dime,  as 
well  as  all  the  contractor  should  earn  there- 
after.  The  record  does  not  show  the  value 
of  the  labor  and  materials  done  and  fur- 
nished at  the  date  of  the  payment  of  $3,000, 
but  the  court  found  that  at  the  date  of 
Gray's  death  the  work  was  not  more  than 
three-fourths  completed.    At  that  date  the 
owners  bad  paid  $287.50,  more  than  75  per 
cent  of  the  work  done.    But  Stover,  the 
smrvlTing  partner,  continued  the  work  until 
February  17th,  when  he  abandoned  It  The 
testimony  of  the  architect  shows,  without 
contradiction,  that  it  cost  to  complete  the 
work  $1,255.89,  showing  that  the  contractors 
had  earned,  at  the  time  of  abandonm^t 
$5,344.11.  Seventy-five  per  cent  of  that  sum 
Is  $4,008,  showing  In  tiie  hands  of  the  own- 
ers $8  more  than  the  25  per  c^t  required  by 
the  contract  to  be  retained  from  partial  pay- 
ments. All  tiiat  material  men  can  require  is 
that  at  the  time  they  serve  written  notice 
upon  the  owner,  or,  If  no  notice  Is  served, 
at  the  time  their  Hen  Is  filed,  there  shall  be 
in  the  hands  of  the  owner  the  amount  r* 
quired  by  the  contract  and  the  law;  and  if 
that  amount  is  in  his  hands  there  can  be 
no  liability  resting  upon  him,  or  his  prop- 
erty beyond  it    The  statute  must  have  a 
reasonable  construction  as  well  for  the  pro- 
tection of  the  owner  as  of  the  material  man. 
It  would  be  no  hardship  upon  material  men 
If  their  right  to  a  lien  were      statute  made 
to  depend  upon  prompt  notice  to  the  owna- 
of  their  agreement  with  the  contractor  to 
famish  materials;  and  If  they  would  avail 
themselves  of  the  right  now  given  them  by 
the  statute,  to  serve  written  notice  upon 
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the  Dwlier,  a  rery  Uxft  amount  of  vexatloos 
and  etcpeiulTe  Uttc^tloa  would  be  wholly 
avotdtid.  In  Sila  case  the  owners  were  not 
llaUe  to  laborers  and  mat«rl&l  men  for  more 
than  iba  balance  <^  the  contract  price  after 
deducting  all  proper  credits,  and  the  cost 
of  conqdetlnff  the  wodc  In  the  manner  re- 
quired by  the  cwitract  In  ascertaining  this 
balance  the  coort  rightly  exduded  the  Item 
of  9150,  the  price  of  the  stable  sold  to  the 
contractors.  It  appears  to  have  preceded 
the  commencement  of  the  work,  and  there- 
fore within  the  express  letter  of  the  statute, 
thongfa  It  does  not  appear  that  respond- 
ents were  or  could  have  been  Injured  by  the 
payment 

I  am  nnahle  to  asc^taln  from  the  findings 
whefbor  the  coort  considered  the  (1.000  paid 
by  the  lumber  transactlou  as  a  payment. 
Respondents'  ooansel  Insist  that  it  Is  not  a 
payment,  as  against  them.  It  Is  true  Mr. 
Kennedy,  In  his  testimony,  Bjwke  of  it  as 
an  "offset."  The  name  n^ven  to  a  transac- 
tioB,  eqwdally  by  a  nonprofessional  wit- 
ness, does  not  change  Its  character.  The 
contract  required  the  contractor  to  furnish 
aU  mfftwiftH  and  neither  the  contract  nor 
the  law  restricts  him  as  to  the  person  from 
whom  he  shall  purchase  them.  The  lumber 
was  dellTered  to  and  used  by  the  contractor 
la  the  erection  of  the  building.  No  queatltm 
Is  made  as  to  the  price  paid  for  the  lumber, 
nor  that  uiy  Injuxy  or  Injustice  did  or  could 
accrae  therefrom  to  responuents.  The  Ken- 
nedy-Shaw Lumber  Company  bad  no  inter- 
est In  the  erection  of  this  building.  They 
bad  the  right,  for  their  own  protection,  to 
require  that  the  owner  should  become  per- 
BonaHy  liable.  Suppose  that  one  of  these 
re^mndents  should  have  pursued  that 
course,  and  had  been  paid  by  Kennedy  with 
the  omsent  of  ttte  contractor.  Goidd  the 
other  hare  objected?  The  statute  Is  not 
aimed  at  txansactSons  such  as  this.  The 
**prlor  or  subsequent  ludebtednsss,  offrnt,  or 
emmtendalm  in  favor  of  the  routed  oi^ar 
and  against  the  ouitractw,"  mentioned  in 
the  statute^  applies  to  dealings  of  a  difler^t 
ctaraetsr,  and  was  intended  to  prevent 
transactloos  between  the  owner  and  con- 
tractor hr  wUch  the  oootractor's  aMUty  to 
pay  for  nuterial  might  be  dlminlsbed  or  de- 
stroyed, liatecfal  men  an  not  privies  to  the 
eoutraet,  and  can  have  no  possible  Interest 
In  It,  fnrthor  than  above  Indicated. 

I  also  think  that  a[4>ellants  should  be  al- 
lowed the  anwont  paid  to  the  laborers  and 
to  the  other  material  men.  The  bill  of  ea- 
c^tltms  eontalna  the  foUd^wing:  "It  was  ad- 
mitted by  Mr.  Bells,  who  repreeeaubed  the 
pialffttff^  on  the  trial,  that  the  various  claims 
on  account  of  which  the  defendants.  Ken- 
nedy, paiA  a  pro  rata  to  the  various  me- 
cbaxiiCB  and  material  men  for  materials  and 
work  performed  prevtooa  to  the  abandonment 
9t  said  contract  were  eoirect.  and  the  par- 
tSss  were  entitled  to  file  a  lien,  except  for 
Ike  tttttdal  stoaawork,  and  lor  the  feooes 


and  curbs  set  on  and  In  front  of  the  ad- 
joining lot,  and  would  hare  dcoie  so  if  the 
paymeuts  had  not  been  made,  but  It  was  not 
admitted  that  they,  or  any  of  them,  would 
have  filed  good  liens."  Respondents  c<mtend 
that  mitU  llsns  are  filed  there  Is  no  privity 
between  the  owner  and  suboontractors;  that 
no  money  was  due  them  from  the  owners, 
and  none  could  be  paid  until  after  liens  were 
filed,  complying  with  all  the  essential  re- 
quirements of  the  statute^  As  a  genoral 
proposition,  that  is  true,  and  fully  supports 
the  position  hereinbefore  taken  touching  the 
paymoits  made  by  the  owners  to  the  cosb- 
tractors.  But  the  admission  above  quoted 
is  very  broad.  It  concedes  that  the  dalms 
of  these  labwers  and  material  men  were 
correct;  that  th^  wwe  entitled  to  file  Uais 
therefor,  except  as  to  work  on  the  adjoining 
lot,  and  would  have  filed  &em,  but  toe  the 
payment  The  qoallflcatioB  that  it  Is  not  ad- 
mitted that  they  would  hare  filed  "good 
Hens"  does  not  change  the  aUnatko.  Being 
entitled  to  file  Uens  for  the  amoont  ot  tbeUr 
several  claLms.  and  It  appearing  that  they 
would  hare  filed  than,  we  cannot  aaBanie» 
at  the  expense  of  the  ownff,  that  thciy  would 
have  so  defMtlTely  pr^ared  them  aa  t» 
rmder  them  Invalid.  The  preeumptkn  Is 
the  oQur  m^.  Acttois  to  enfMca  liens  nil' 
der  the  mediai^c's  llot  law,  though  sfeatnto- 
ry,  are  In  their  oascntisl  features  eqnltaUa 
If  liens  had  been  filed  the  laborers  would 
have  been  entitled  to  the  first  lien,  and  pay^ 
meat  la  fall,  vrfalle  the  material  mm  woidd 
have  shared  In  the  remainder  ot  the  fund 
pro  rata  with  respondMits,  and  the  fund 
would  hare  beui  dlmlnldied  by  additional 
costs  and  attorn^*  fees  If  the  setUement 
had  not  been  made.  Respondoits  were  there- 
fore ben^ted,  instead  of  injured,  by  the 
settlem«it  made,  tbonidi  not  so  largdy  ben- 
efited as  they  would  be  if  they  compel  tfeke 
owner  to  pay  a  like  som  to  then  in  addi- 
tion to  what  they  are  equitaUy  entitiod  to. 
The  same  offer  was  made  to  reapondoits, 
but,  whether  before  or  after  their  liens  were 
filed,  does  not  appear.  As  to  the  work  dime 
i^on  the  adjoining  lot,  it  was  aU  Inclnded  In 
the  one  contract  for  a  tump  sum,  and  it  can- 
not be  divided  so  as  to  apportion  It  between 
the  two  lots.  The  work  upon  the  adjoining 
lot  was  all  of  a  character  for  which  a  lien 
is  i^vea  by  the  statute,  (Oode  OlvU  Proc, 
i  llfilj  SAd  whai  mattflals  have  been  fnr^ 
nlshed  under  a  single  contract  fur  bulldingn 
or  improvements  on  two  or  more  contiguous 
lots  owned  by  the  same  person  a  lien  may 
be  filed  against  all,  (Lyon  v.  Logan,  68  Tex. 
521.  5  8.  W.  Bep.  72.)  The  fund  sought 
to  be  reached  by  respondents  la  part  accrued 
from  work  and  materials  bestowed  upon 
the  adjoining  lot.  and,  If  they  can  file  a 
valid  Hen  ap<m  one  lot  under  such  oontract, 
(a  point  not  argued  or  decided,)  I  fall  to  see 
why  all  laborers  and  material  men  may  not 
file  valid  Ueni  upon  the  lot  upon  which  the 
V?"*t'"g  was  erected,  and  upga  whiijh  alaw* 
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rcspoodontB  filed  tbdr  liens.  Besldea,  a  con- 
<An8lTe  answer  to  tlie  exception  contained  In 
the  admission  of  respondents  to  tbat  the 
record  does  not  show  ttiat  any  of  ttie  claims 
settled  and  paid  hj  appellants  were  for  work 
done  npon  tlie  "adjoining  lot"  I  fhtaik  tiiese 
paymoits  shonld  ttsTe  been  allowed  to  de- 
fendants in  reduction  of  the  fond. 

It  Is  also  orged  Iqr  respondents  tttat  the 
cmtract  does  not  cxmtana  to  tbe  require- 
ments ct  the  statute,  because  It  was  signed 
only  by  Ura.  Kennedy,  while  the  court  found 
that  her  husband,  John  V.  Kennedy,  was  the 
own»  In  fee.  The  statute  does  not  require 
Qiat  tbe  contract  be  signed  by  the  owner. 
It  is  sufBdent  If  signed  the  reputed  owner, 
and  It  was  found  tliat  Mrs.  Kennedy  was  the 
reputed  owner.  BeMdea,  tbe  owtKC,  not  bar- 
tag  given  notice  as  required  by  the  statute 
ttiat  be  woidd  not  be  responsible  fbr  Cbe  Im- 
^rorements  npm  his  property,  Is  as  condu- 
slTdy  bound,  so  &r  as  laboraa  or  snbcon- 
tnctors  are  ctmcemed*  as  though  he  had 
made  the  contract 

The  contract  desotbed  the  adjoining  tot  as 
running  42  feet  'Vesterly,"  white  In  the 
memorandum  "east^y"  was  Inserted  In- 
stead. The  errm  did  not  destroy  the  suffi- 
cient of  the  memorandum.  It  was  de- 
scribed as  "the  lot  adjoining'*  the  lot  first 
described;  and,  as  a  mtodescrlptloa  does  not 
arold  a  etmtract  of  Uito  diaractra'.  (Taucy  t. 
Iforton,  94  CaL  658,  29  Fae.  Rep.  1111,)  the 
«Tor  was  capable  of  correction  by  proper 
arermoit  and  proat 

Tbe  payments  by  the  owners  to  tiie  labor- 
ers and  material  men  (other  than  the  re- 
spondents) wm  aDeged  In  the  answer,  but 
there  was  no  finding  as  to  the  fact  of  pay- 
ment The  findings,  as  made,  howerer,  do 
not  support  the  Judgment,  Inaamudt  as  the 
ftets  found  show  a  balance  in  tbe  hands  of 
tbe  owners  mudi  leas  than  ISte  amount  of 
the  liens  adjudged  to  tbe  respondcntai  the 
Judgmokt  bdng  based  upm  an  eommeons 
ccHidnskm  of  law  that  the  matalato  supplied 
by  plalntUb  were  fnmlahed  at  the  special  In- 
stance and  request  of  tbe  owners.  The  Judg- 
ment and  order  appealed  from  should  be  re- 
Tcned. 

We  etmcur:  TBUPLO,  0.;  BBHASBBSL,  O. 

PBR  OUBIAH.  For  tbe  reasons  given  In 
the  foregoing  opinion,  Uie  Judgmnt  and  or- 
der i^pealed  from  are  remsed. 


PEOVLB  «  ret  BABIB  t.  NOTO  IiUHBBR 

CO.  (No.  15,  no.) 

(Sapreme  Oourt  of  Oalifomia.  Sept  1,  1893.) 
BtATB  School  Lnni  I<Am>s— AnuoA^noH  to  Puk- 

OHASB  — CURATITB  AoT— CUTOBLUTIOIt  OS  Txt- 
HR— LnOTATIOIC. 

1.  Defects  In  an  application  to  pnrchase 
state  sdiool  Ilea  lands,  made  September  28, 
IfiMk  wsn  onrad  by  the  onratlTe  aat  of 


March  24,  1S70,  (St  1870;  p.  852;)  and  Ajot 
March  27,  IffTZ,  Umltlng  the  effect  of  a^d 
carative  act  in  the  matter  of  echoed  lands  to 
the  amount  of  320  acres  for  any  one  porchaa- 
er  did  not  apply,  the  application  baTing  iSeen 
made  before  the  passage  of  the  cnratlTO  act 

2.  The  act  of  1872  was  anperseded  by  FoL 
Code,  }  3673,  which  Is  substantially  the  suns 
as  Act  March  24.  1870. 

3.  Act  Cong.  March  1,  1877,  (1»  Stat  267,) 
known  as  tbe  "Booth  Act"  'relating  to  in- 
demnilT  school  selections  in  the  state  of  Call- 
fomia,''  and  (»)nfirming  to  the  state  the  titles 
to  these  lands  selected  by  the  state,  was 
equivalent  to  a  grant  of  the  lands  to  the  state 
as  of  the  date  of  listing,  and  the  title  thus 
ratified  was  within  the  effect  of  the  coratiTe 
act  of  March  24,  1870;  and  was  thn«by 
validated,  as  thonpi  the  lands  belonged  to  the 
state  at  the  time  of  the  passage  of  the  act 

4.  Under  Code  GIvU  Pioc  j  338,  snbd.  4, 
which  provides  that  an  action  for  rdief  on 
the  amand  of  fraud  m  mistake  most  be  beinia 
in  uree  years  after  the  cause  accmea,  and 
that  the  cause  Is  not  deemed  aecnred  untQ 
the  discovery  by  the  aggrieved  party  of  the 
facts  oonatitnting  tbe  fraud  or  mistake,  a 
relator  suing  in  the  name  of  the  state  to  can- 
eel  a  patent  of  lands  for  fraud  of  tbe  par- 
chaser  is  not  an  aggrieved  party,  within  the 
meaning  of  the  secBon,  so  that  n(s  ignorance 
of  the  fraud  can  exeunt  the  action  from  its 
proviriona. 

5.  In  such  action  by  the  state  to  eancri 
the  patent  for  fraud  of  the  applicant  to  pur- 
chase, the  averment  in  relator's  complaint  that 
the  "false  statement"  of  the  applicant  was  not 
koown  to  the  oflirers  of  the  state  li  not  siiffi- 
dent  to  exempt  the  aeHon  from  the  proton 
<^  the  above  section. 

Department   1.    Appeal   from  superior 

court,  Sonoma  county. 

Action  by  the  people,  on  th«  relation  oC 
William  Eadle,  to  caned  a  patent  to  land. 
From  a  JodgmCTt  tar  dtfEendant,  ^alntlff  np- 

peala.  Affirmed. 

Atty.  Gen.  Hart  John  T.  Carey,  and  B.  F. 
B»gen,  for  appellant  J.  A.  Cooper  and 
COuuk.  B.  Wilson,  tot  respondoit. 

HARBISON,  X  Adton  to  csnod  %.  patent 
Issued  by  ths  state  of  Oalifomia,  In  1876.  to 
A.  W.  Hacph«sonf(v  c«taln  Uuds  In  Mendo- 
cino comi^.  It  to  alleged  In  tbe  comphUnt 
that  the  lands  In  question  are  agricultural 
landa,  wbldi  wm  listed  to  the  state  Feb- 
maiy  Ifi,  1S70;  In  Hen  of  a  section  38.— that 
section  then  supposed  to  be  within  the  ex- 
terior Umiti  of  n  reservation,  .bat  subae- 
quently  ascertained  to  be  excluded  there- 
from; fliat  said  selection  waa  ccmflrmed  to 
the  state  1^  tbe  provisions  of  the  act  of  con- 
gress approved  March  1,  1877,  entitled  "An 
act  rating  to  indemnity  achool  selections 
In  the  state  of  Calif ornla;*'  that  Macpha^ 
son  made  application  Septmiber  23,  186S,  to 
the  stete  surveyor  general  to  pnrdiaaa  the 
lands  in  lieu  of  said  school  section,  and  that 
on  Murdi  20,  1870,  his  appllcatlim  was  ap- 
proved by  the  surveyor  gtsaenl,  and  that 
tiwreupon  be  paid  to  the  county  treasurer  of 
Mendocino  county  20  per  cent  of  the  jmr- 
chase  m<Hi€7,  wltb  the  first  year's  Interest 
on  the  balance,  and  received  from  the  reg- 
ister of  the  said  land  tMee  a  osrtlficate  ct 
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parchaae  thereof;  Out  on  tbe  21st  of  Sep- 
tember, 0876,  npoD  paying  Ibe  balance  of 
the  purchase  money  and  surrender  of  said 
Gertlflcate,  letters  patent  were  issued  to  Mm 
by  the  state;  thaton  the 20th  of  March,  1S88, 
the  defendant  succeeded  to  whaterer  right 
and  Interest  In  the  land  Macpherson  had  by 
TlrtDB  of  said  ai^cation,  certUtcate  of  ptu*- 
chase,  and  letters  patent,  but  did  not  mter 
Into  possession  of  the  lands  until  September, 
1880.  The  complaint  farther  alleges  that 
the  application  of  Macpherson  was  null  and 
void  for  the  reason  that  In  his  affidavit 
therefor  he  failed  to  describe  the  lands  by 
legal  subdlTislons,  and  was  also  false  and 
fraudulent,  for  the  reason  that  he  stated 
therein  ttiat  there  were  no  improvements  on 
said  land  other  than  bis  own,  whereas,  In 
fact,  the  said  land  was  at  that  time  In  the 
actual  occupation  and  possession  of  one 
Joseph  Hardy,  who  remained  in  such  occu- 
pation and  poesesslbn  until  bis  death  In 
1874,  and  whose  son  succeeded  to  bis  in- 
terest, and  continued  in  the  possession  of 
the  land  until  within  two  years  prior  to  the 
commencement  of  this  action,  August  6, 
18D1.  The  complaint  farther  alleges  that  on 
tiie  11th  day  of  July.  1891,  the  relator  pos- 
sessed the  requisite  qnallflcattons  ttterefw, 
and  on  that  day  nuide  application  to  tlio 
state  surveyor  general  to  purchase  the  said 
lands  as  a  pcntlon  of  the  state  school  lieu 
lands,  but  that  officer  refused  to  ffie  said  ap- 
pUcatton,  for  the  season  tliat  the  said  pat- 
ent to  Macpherson  was  outstanding  and  un- 
canceled. Plaintiff  tbmfbre  asks  that  the 
letters  patent  Issued  to  Macpherson  be  can- 
celed, and  that  Hie  rdattx-  be  adjudged  to 
hare  ttie  right  to  file  his  apjiOlcatlon  to  pur- 
chase said  lands.  To  this  complaint  tba 
defoulant  demnrred.  and,  bis  demurrer  bar- 
ing been  sostalned,  judgment  was  entered 
In  Us  favOT,  and  tbe  lAalntlff  has  appealed. 

Whatever  dejecta  tliere  may  have  been  In 
the  applieatltm  of  Macphetara,  they  w«e 
cored  by  the  act  of  March  24.  1870^  (8t  1870, 
p.  asa.)  Oopp  T.  Harrington,  47  OaL  286; 
BocAer  t.  Jt^stoa,  40  OaL  8l  The  proTl- 
Bktn  In  the  act  of  Mardi  27,  1872.  limiting 
the  effect  ot  that  act  In  fl»  matter  ct  acbatA 
lands  to  the  amonnt  of  820  acres  for  any 
cae  pordiaaer,  has  no  application  to  the 
ivesent  casa  Am  ICacpherson's  application 
to  purchase  was  made  September  28,  1868, 
prkr  to  ttie  passage  ot  tiio  corattve  act  <a 
1870,  after  his  application  had  once  been 
validated.  It  was  not  in  tiie  power  of  the 
legislature  to  place  other  UmltaUona  to  the 
tttto  tboM  coitfetted  upon  him.  Moreorcr. 
the  act  at  1872  was  superseded  by  section 
8378  of  the  Political  Ooda^  whldi  Is  mb- 
stantSally  ttie  same  as  ttie  act  ot  Harcb  24» 
ISTQb  Hence  tbe  averment  In  ttie  oom- 
plaint  that  prior  to  March  24,  1870,  ha  had 
purchased  from  the  state  more  than  820 
acres  of  school  lands  la  ImroateriaL  By  the 
act  d  congress  approved  Mardi  1* 
(10  Stat  p.  287.)  commonly  known  as  the 
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"Booth  Act,"  the  tllle  to  these  lands  was 
conflrmed  to  the  state.  "This  statute  was 
a  full  and  complete  ratiflcaUon  by  congress, 
according  to  Its  terms,  of  tbe  list  of  indem- 
nity school  selections  whlcb  had  been  before 
that  time  certlfled  to  tbe  steto  of  California 
by  the  United  States  as  Indemnity  school 
selections,  no  matter  how  defective  or  In- 
sufficient such  school  certificates  might  orig- 
inally liave  been,  If  the  lands  Included  In 
the  lists  were  not  ot  the  character  of  any  of 
those  mentioned  in  section  4,  and  If  they 
had  not  been  token  up  in  good  faith  hy  a 
homestead  or  preemption  settler  prior  to 
tbe  date  of  the  certlQcate."  Durand  v.  Mar- 
tin. 120  U.  8.  372,  7  Sup.  Gt  Bep.  587;  ar- 
flrmlng  Martin  v.  Durand,  63  OaL  30.  This 
ratification  1^  ttie  imited  States  of  the  list- 
ing of  the  lands  was  equivalent  to  a  grant 
ot  those  lands  to  the  state  as  of  the  date 
of  ttw  listtng,  February  5.  1870,  and  the  U- 
tte  thus  rattfled  was  within  tbe  effect  of  ttie 
curative  act  of  Mandi  24,  1870,  and  was 
thereby  validated  as  ttiongh  the  lands  bad 
belonged  to  the  state  at  the  time  ot  the  pas- 
sage of  the  act  Tbe  eKpresslon  to  the  om- 
trory  In  the  oj^nion  ct  Hr.  Justice  Thornton 
in  Laud  Oa  t.  Molr.  83  CaL  lOB.  22  Pac. 
Rep.  55,  and  23  Pac.  B^.  350,  did  not  re- 
ceive the  approval  of  ttie  courts  and  can- 
not be  regarded  as  authority. 

Section  838,  subd.  4,  Code  avU  Proc.,  d**- 
darea  that  an  action  for  relief  on  the 
ground  of  fraud  or  mistake  must  be  cnn- 
menced  within  ttiree  years  after  the  cause 
of  action  accmes.  and  furttier  provides  that 
the  cause  of  action  In  such  case  is  not  to 
be  deemed  to  have  accrued  until  the  dis- 
covery hy  the  amrieved  party  of  the  facts 
cmstttultaig  tbe  ftaud  ot  mistake.  In  P«>> 
Vko  T.  Blankenshlp,  62  OaL  fUS,  tills  provision 
was  held  to  apply  to  an  action  by  the  state 
to  cancel  a  patent  for  land  alleged  to  have 
beoi  procnred  by  tnwd.  The  plaintiff  ha» 
in  seeiks  to  take  the  present  case  ont  ot  thto 
Umitatton  by  arenlng  "that  ttie  fraudulent 
and  fidse  statement  made  by  Macpherson 
was  not  known  by  the  relator  until  within 
the  past  two  years,  nor  was  it  dlsoovared 
by  the  land  offlctfs  or  the  attorney  general 
of  ttils  state,  until  on  or  abont  tbe  lltb  day 
of  July,  1801.'*  Tbe  rdator  Is  not,  how^ 
erer*  the.  "^aggrieved  partj,"  within  the 
meaning  of  seetioD  ffiS,  and  ttie  averraeot 
that  the  **false  statementT*  was  not  known 
to  ttie  officm  is  not  sufflclent  to  exempt  ttw 
action  from  the  provisions  of  the  section. 
Tbe  statement  Itself  must  have  been  known 
to  the  officers  at  ttie  time  It  was  received 
by  them  from  Blacpherson;  and,  as  any  d»- 
(ects  in  that  statement,  whether  trandnlent 
or  false,  wtte  cored  by  tbe  act  of  1870.  it  Is 
Immaterial  whether  or  not  they  were  subse- 
quently ascertained  ttie  land  cdBcen  ct 
the  state.  The  jndgmeot  is  afflimed. 

We  caaear:  OABOOTTB,  7.;  PAlflR- 
BON,  J. 
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BUIDD  r.  OOOPBB  at  aL  (No.  UMt.) 
(Bnpnme  Oomt  of  GoUflnida.  Aug.  81.  1893.) 
Tacatdio  Judokknt— LmiTATioa  — Auiemmra 
IN  laaoLTBHCT— What  Paubb. 

1.  Code  CirU  Proe.  1  478»  Unddng  the  aeC- 
ISng  aside  of  any  Indgment  or  proceeding  to 
■Ix  moDtha  after  the  same  was  taken,  has  no 
appIIcatloB  to  an  order  granting  the  discharge 
of  an  asrignee  In  insoWencr  on  final  settle- 
ment of  liis  acoonnt;  and  where  an  assignee 
finds  prapertr  belonging  to  the  Insolvent's  aa- 
tato  after  hw  diacburge  the  coort  may  set 
aside  the  discharge,  tnongh  more  than  six 
mcmths  have  expired. 

2.  Const  art  4.  I  26,  declares  that  "all 
eontracts  tor  the  aale  of  shares  of  the  capital 
stock  of  any  corporatioD  ac  association  on 
margins,  or  to  be  delivered  at  a  futore  day, 
shall  be  void,  and  any  money  pcUd  on  such 
contract  may  be  recovered  br  the  party  paying 
It  by  a  suit  in  any  coart  of  competent  Jorisdio- 
tlon."  BM,  that  a  ri^t  of  action  accrning 
nnder  the  section  to  an  insolvent  passca  to  the 
ftscuniee,  thon^  It  waa  not  Indliided  In  the 
acbednle  of  assets. 

Oommlsaloners'  dedalon.  Departmait  2. 
Appeal  from  anperlor  conrt,  cdtr  and  oonnt7 
of  San  Frandsca 

Action  b7  J.  O.  Rned,  assignee  of  O.  A. 
Macomber,  inaolvoit,  against  F.  T.  Cooper 
and  Warner  Stauf.  From  a  Judgment  fiw 
defendants  on  demmror  to  the  complain^ 
plalntig  appeals.  Reversed. 

Henley,  Swift  ft  BJgbgr,  for  appellant 
Newlanda,  Allen  &  Hecrin,  for  reapondentAi 

HAYNBS^  0.  This  Is  an  appeal  from  a 
Judgment  r«ida«d  upon  daf«idanta'  demur- 
rer to  the  complaint  The  principal  qnes- 
tions  arise  upon  the  following  facta  appear- 
ing in  the  complaint:  On  Augost  19,  18B7, 
Oi  A  Maoomber  was,  on  bla  own  petition, 
adjudged  an  insolvent  debtor,  and  on  S«i;>- 
tember  6,  1887.  the  plaintiff  herein,  J.  O. 
Rued,  waa  appointed  aaalgnee,  and  qualified 
aa  such.  On  May  8,  1B88,  the  aaalgnee  filad 
In  court  his  final  account,  which  was  aet- 
tled  and  allowed;  and  on  June  13,  1888,  an 
wdo*  was  made  by  tlie  superior  court  or- 
dering the  final  dl9cbarge  of  the  assignee. 
After  the  dlsoharge  Uie  assignee  discovered 
that  he  had  a  good  oense  of  actlMi  against 
the  defendants  for  a  large  amount  of  money 
upon  a  liaUlity  existing  In  favor  of  the  tn- 
atAyent  at  the  time  he  filed  his  petition.  TtUs 
liability  was  not  Indnded  In  the  imoivvafM 
schedule  not  In  Ibe  aaslgnea's  account,  tot 
the  reason  that  it  was  unknown  to  him  nn- 
tll  after  his  discharge.  Hiat  on  January  18, 
1888,  after  dlacoverlng  said  alleged  cause  of 
action  against  the  defendants,  he  procured 
an  ex  parte  ord«r  to  be  altered,  setting  aside 
bis  said  discharge  and  the  order  settling  his 
final  account,  and  thereafter  commenced  this 
aotlon.  The  causes  of  aoUon  atated  In  the 
comidalnt  were  to  recover  moneys  paid  by 
the  insolvent  to  the  defendants  for  the  pur- 
chase and  sale  of  stocks  on  a  margin.  Re- 
Wsndeati  ccmtenA  Owt  tiie  order  setting 
SLsida  the  order  of  final  discharge  of  the  aa- 


(Cd, 

idgnee  Is  absolatdy  Totd;  Dtocaase  mada 
more  than  six  months  after  tbe  order  ot 
final  dlsoharge  was  entered;  that  the  only 
authority  glren  the  coort  to  sat  aiAde  any 
Jndgmeot  or  order  la  found  In  seattoi  473  <a 
the  Code  of  Civil  Procedure,  which  eocpreMlj 
limits  Its  axerdse  to  a  period  "not  exceeding 
six  months  after  such  Judgment,  order  or 
proceeding  was  taken;"  while  appelant  otm- 
teaids  that  this  section  baa  no  application; 
that  It  appliea  <xdy  to  Judgments,  wdera,  or 
proceedings  taken  "against"  the  party  apply- 
ing tot  reUef  thwefrom;  that  Ute  order  ot 
discharge  vacated  upon  his  application  was 
one  In  his  tevor,  procured  upon  hla  npjt&- 
cation,  relieving  him  from  responaiUIlty  to 
creditors  of  Qie  Insolvwit,  and  was  not  final; 
that  even  If  It  were  a  final  ordo-,  tbe  court 
having  onoe  had  Jurisdiction,  Its  jnrlsdlctkiB 
luay  be  rcfttored  by  cooaent  ^ 

In  People  Greene,  74  GaL  403,  404,  16 
Pac.  Rep.  197,  It  was  said:  "Under  the  t&c- 
mer  system  of  practice  in  this  state  the  deci- 
alcms  were  numerous,  and  quite  uniform,  to 
the  effect  that  upon  fiie  expiration  of  the 
term  of  court  all  power  to  alter,  change, 
modU^,  or  annul  Judgmoits  entra«d  during 
the  term,  or  prior  thereto,  was  loet;  tmless 
saved  by  some  moti(m  or  action  of  the 
court  during  the  Uxm,  except  as  othe^ 
wlae  provided  by  statute.  Under  our  pres- 
ent system  of  Jurisprudence,  terms  of  covrt 
are  alKdlshed;  and,  as  the  rule  cannot  ap- 
ply literally,  It  Is  provided  by  aectlon  473 
of  the  Code  of  Civil  Procedure  that  the 
relief  which  formerly  could  be  bad  during 
the  t^m  may  be  sought  within  a  reasona- 
ble time,  which  is  defined  to  be  six  months." 
In  that  case  It  was  further  said:  "In  Hast- 
ings T.  Cunningham,  SS  GaL  560,  It  was 
held  that  the  rule  indicated  had  no  apiriica- 
tion,  except  as  to  final  Judgmenta,  and  did 
not  apply  while  tbe  proceedings  remained 
in  flerL"  Tbe  meaning  of  the  old  rule  was 
that  the  court  lost  Juriadicdon  at  the  expira- 
tion of  the  term  at  wbi<di  final  Jodgment 
waa  rendered.  Until  Jurisdiction  was  lost 
the  court  bad  full  power  over  Its  proceed- 
ings and  the  cause.  In  detennlning  whether 
the  court  bad  lost  Jurisdiction  to  take  further 
proceedings  after  the  dlscfaaige  of  the  as- 
signee, and  the  lapse  of  the  time  limited 
by  section  478,  Ooda  QML  Proa,  the  diar> 
actor  of  tbe  case,  the  nature  of  the  Juris- 
diction  in  insolvency  cases,  and  of  the  order 
of  disduugoy  must  be  oonsldered.  By  tto 
adjudication  oi  InaolTency,  all  the  proper- 
ty of  the  InsolTsnt  ^tat  eKampt  tmn  exeeo- 
tion)  la,  by  iteration  ot  law,  idaosd  In  Os 
bands  of  the  court,  and  under  Ka  oootrol, 
and  subject  to  its  disposition.  Tbm  bMolreat 
act  requires  no  conveyance  from  the  In- 
solvent Upon  tlie  qtpotattment  and  qnaU- 
flcatlon  oC  tbo  asslgnae  "tbs  dork  of  tiw 
court  shall,  by  an  instrument  under  bis  bond 
and  seal  ot  the  court,  ssalgn  and  cwivey  to 
the  assignee  all  the  estate,  real  and  per 
aonal.  ot  Os  dsbtor,  with  all  his  daada 
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IxxikM  and  papers  relating  tlieretcs  and  nch 
asalgnment  ihall  relate  back  to  the  com- 
aenoement  of  the  proceedings  In  Inscdren- 
cy,  and  by  operatloo'of  law  dull  rest  the 
title  to  all  ancb  property  and  estate,  both 
real  and  personal.  In  the  assignee,"  In- 
solrent  Act  of  1880,  I  17.  By  the  adjndlca^ 
tlon,  therefore,  the  propwty  at  the  Insolvent 
debtor  passed  from  him,  and  came  under  the 
control  <tf  tbe  court,  and  thp  sheriff  waa  re- 
quired to  take  possesslm  of  It  It  Is  a  pro- 
ceeding In  rem,  or,  at  the  least,  quasi  In  r^n. 
The  proceeding  by  creditors  to  establish  their 
claims,  though  they  name  the  InsolTent  as 
the  debtor,  Is  In  reality  a  proceeding  to 
estaUIsh  their  aeveral  claims  against  the 
property,  to  which  they  can  alone  lock  tar 
payment  Hie  assignee  Is  but  the  bond  ,  of 
the  court,  and,  thon^  elected  by  the  cred- 
itors, derives  bis  powers  from,  and  dis- 
charges his  duties  under  the  direction  ot 
the  court,  and  Is,  tor  the  purposes  of  the 
proceeding,  an  officer  of  the  court  The  In- 
a«^vait  practically  disappears  as  a  party  to 
the  proceeding,  and  «ily  the  execution  of 
the  trust  remalna.  The  title  to  his  prc^iter- 
ij  has  passed'  from  him,  and  by  operation 
of  law  Is  vested  in  the  assignee,  who  is  an 
officer  of  the  law,  and  a  trustee  for  the  cred- 
itors. Nor  Is  the  title  of  the  assignee  re- 
stricted to  property  or  demands  embraced 
in  the  sdiedule  filed  by  the  insolvent  The 
status  cft  all  the  property  owned  by  the 
debtor,  of  whatever  character,  Is  conclusive- 
ly fixed  by  the  statute,  upon  his  Insolvency 
bting  adjudged  by  the  court  Section  18  of 
the  insolvmcy  act  provides:  "The  assignee 
shall  have  the  right  to  recover  all  the  estate, 
debts  and  effects  of  said  lns<rivuit"  The 
langoage  ot  the  bankrupt  act  of  congress 
of  1841  was  scarcely  more  compr^enslve 
than  that  above  quoted,  yet  it  was  held  that 
"all  but  the  excepted  property  of  the  bank- 
rupt passed  to  the  assignee,  althou^  not  In- 
duded  In  the  staiedale."  HolbrotA  v.  Ooney, 
25  IlL  543.  In  a  recent  work,  on  Jurisdiction, 
It  is  said:  "There  are  two  divisions  that 
should  be  made  of  proceedings  In  rem  per- 
taining to  things  Indebted.*  The  first  per- 
tains to  a  daas  of  actions  whwe  the  wtlre 
res  comes  under  the  control  of  the  court 
as  the  basis  of  Jurisdiction.  The  second  are 
actions  personal  In  their  nature,  but  in  whi^ 
tiw  law  permita  the  prc^>ert7  to  be  seized 
fn  tbe  progress  trf  the  action  as  a  basis  of 
Jurisdiction.  The  latter  daas  has  been  de- 
fined to  btt  a  'pnosedlng  quasi  In  rem.*  *' 
Brown,  Jur.  i  9L  In  Ibe  same  section  the 
author  places  in  the  first  daas,  among 
otbets,  probate  proceeding  proceedings  in 
bankruptcy,  and  asalgnmeoti  for  tba  beneflt 
of  creditors.  In  banknqitter  Inwdrency 
proceedings,  it  Is  dear  lliat  the  Indebtedness 
of  ttie  banlcrapt  and  taisalTent  Is  upon  the 
adjudlcatloo  tfeansferred  from  the  person  to 
the  res.  TbB  Jnrlsdlctioa,  being  based  upon 
the  res,  wss  not  lost  the  settleaient  of 
wbat  mm  taOai  fh*  *ilnal  acoonnt"  nor  by 


the  so-called  discharge  oS  the  assignee.  The 
Inscdv^t  when  he  received  his  final  dis- 
charge, was  no  longer  a  necessary  cr  ivoper 
par^  to  the  subsequent  proceedings.  That 
adjudication,  so  far  aa  it  la  personal,  la 
final;  but  the  other  Jurisdiction  must  remain 
until  the  property,  the  subject  of  the  trust 
Is  finally  disposed  ot.  The  tiUe  has  passed 
out  of  the  ins(dvent  and  Is  vested  In  the 
assignee,  and  still  remains  under  the  control 
and  subject  to  the  disposition  of  the  court 
The  aoddent  that  the  assignee  believes  that 
he  has  disposed  ot  all  the  properly  of  the 
Insolvoit,  and  has  settled  his  account,  does 
not  divest  hla  tide,  nor  so  end  the  proceed- 
ings that  they  may  not  be  roivlved,  should 
other  proper^  be  discovered.  He  Is  not 
authorized  or  empowered  by  the  statute  to 
reassign  or  oonv^  to  the  lns<dvait  such 
subsequently  discovered  property,  and  his 
duty  to  creditors  wUl  not  permit  him  to 
conceal  the  propwty  thus  discovered,  or  re- 
fuse to  recover  it,  and  distribute  the  pro- 
ceeds among  them.  If  the  court  can  be 
said  to  have  lost  Jurisdiction  at  all.  It  could 
only  be  as  to  the  assignee;  but  es  to  him, 
if  the  Jurisdiction  had  lapsed  by  virtue  ot 
the  order  and  the  efflux  of  time.  It  may  ba 
restored  by  his  consent  the  court  not  hav- 
ing lost  Its  JorlsdlctloD  ot  the  subject-matt^. 
In  Brown  v.  Crow's  Heirs,  Hardin,  451,  the 
court  said:  "It  must  be  admitted,  as  a  gea- 
eral  principle^  that  consent  cannot  give  Jurla- 
dlction;  but  this  prindple  only  applies  to 
original  Jurisdiction,  ae.  In  other  words,  to 
those  cases  where  the  court  never  had,  by 
law.  Jurisdiction  In  the  case.  But  where  the 
court  once  had  Jurisdiction,  although  the 
power  may  have  been  executed,  so  that 
wittumt  the  ctmsent  ot  parties  the  court 
could  not  change  their  former  Judgment  or 
decree,  the  Jurisdiction  may  be,  and  In 
many  cases  has  been,  restored  by  consent 
In  such  cases  the  maxim,  'consent  takes 
away  errw,*  applies.  Bo^e  v.  Fitsbu^  2 
Wash.  (Va.)  213,  recognizee  this  distinction." 
The  only  parties  before  the  court  aftw  the 
discharge  of  the  Insolvent  were  the  assignee 
and  the  creditors,  who  are  represented  by 
the  assignee  as  th^  trustee.  Nor  do  we 
think  that  the  discharge  was  a  final  judg- 
ment or  ordw,  as  affecting  the  Jm^sdlctton 
of  the  court  Section  83  of  the  insolvent 
act  authorizes  the  court  np<Hi  the  grounds 
there  stated,  to  "Immediately  discharge  such 
aasignee  from  his  trust  &nd  shall  have  pow- 
er to  appoint  another  In  his  place,"  while 
section  34  provides  that  i^n  flllng  his  final 
account,  and  application  tor  Ite  settlement 
"the  court  tiiereupon  shall  settle  the  account 
and  order  a  dividend  of  any  portion  ot  the 
estate  r«nalnlng  undistributed,  and  shall 
dlsdiarge  the  ssslgnee,  subject  to  compUanoa 
with  the  order  of  tlie  court,  from  all  liability 
as  assignee  to  any  creditor  at  the  instdvent** 
It  will  be  observed  In  the  one  case'tiut 
the  assignee  is  dlsdiaiged  tftm  his  tmst 
while  In  the  other  he  is  simply  dlsduufsd 
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from  Uobni^  as  aBslgnee  to  any  creditor 
of  the  iDBolrent;  tbus,  fbe  very  form  of 
the  discharge,  leaviiig  htm  .with  all  hie  pow- 
as  as  trustee  In  case  other  itropertj  than 
that  diqiosed  of  by  his  prerloiis  accounts 
duiDld  be  discovered.  Whether  w  not  It 
was  necessary  to  set  aside  the  former  order 
of  disdtaige  and  settlement  of  aecouit;  In 
order  to  bring  the  present  action,  It  Is  not 
necessary  to  decide,  though  this  action  at  the 
court;  even  If  not  strictly  necessary,  was 
neWthelesB  proper,  aa  It  was  a  direct  leo* 
ognltlon  of  the  ccmtinulng  authority  ot  the 
assignee.  We  think  section  478,  Code  Civil 
Proe.,  has  no  application  to  sndi  an  cnder 
as  that  entered,  dlsdiarglng  the  assignee 
fhnn  liability  to  creditors,  for  It  la  mani- 
fest that  if  the  assignee  In  fact  knew  of 
other  property  which  should  have  been  ap- 
propriated to  the  payment  of  the  credltMs, 
and  had  omitted  to  apply  It,  the  dladiarge 
In  question  could  not  have  rdlered  him  fkom 
responsibility;  and,  that  bdng  trusv  the  dls- 
diazga  can  tnoly  apply  to  matters  appearing 
In  his  account,  to  which  tbey  have  had  an 
(Opportunity  <tf  oxc^tlng. 

It  Is  fnrthw  contmded  by  respondents  that 
Oien  la  no  aUe^tlon  In  the  comi^aJnt  fliat 
an  assignment  of  the  Insolvait's  property 
was  made  to  plaintiff,  and  that  the  omlssloa 
of  that  avermcsit  Is  fatal  The  complaint 
avmed  "^t  on  the  26th  day  of  S^tember. 
1887,  an  coder  was  duly  made  by  and  In 
said  snpeiior  court,  duly  appointing  the 
said  idahitlff  aarignee  of  Itie  said  insolnnt 
debtor,  G.  A.  Maoomber;  that  on  die  27tta 
day  of  September,  188T,  the  said  plaintiff,  aa 
said  assignee^  filed  his  bond  aa  requhied  tfT 
law,  and  m  the  same  day  dtily  qoaltfled  and 
entered  up<«  the  discharge  of  his  datles  as 
each  assignee;  that  on  Hay  8,  1888,  the  said 
assignee  filed  In  seld  court  his  final  account, 
and  the  same  was  settled  and  allowed.**  We 
ttdnk  these  allegations  sufficient  under  a  gen- 
«al  demuirer.  The  special  demurrer  of  de- 
fendants does  not  go  to  this  point  The 
statute  makes  It  the  duty  of  the  <derk  of 
the  oonrt  to  convey  to  the  assignee  all  the 
estate  of  the  debtor  as  soon  as  -the  assignee 
has  given  bond  and  auallfled.  mie  derk  Is 
an  oflScer  of  the  court,  acting  mider  Its  direc- 
tion, and  the  presumption  Is  that  every 
officer  discharges  every  duty  gpedflcally  en- 
joined vpon  him.  Code  CSvU  Proe.  I  1963, 
snbd.  15.  If  tbe  asslgnmait  were  required 
by  the  statute  to  be  made  by  the  Insolvent, 
a  much  more  serious  question  would  arise; 
but  here  the  assignment  Is  based  upon  the 
previous  proceedings  of  the  court,  and  be- 
oomes  a  step  In  the  cause,  and  essentially 
a  part  of  the  re^ar  and  orderiy  proceedings 
ttweln,  and  thwefore  Is  presumed  to  liave 
beoi  taken.  If  there  was  In  fact  no  aa- 
rignment,  it  may  be  pleaded  as  matter  of 
defense.  We  think  the  complaint,  upon  this 
pdntt  is  Buffld^t,  at  least  In  tbe  absence  of 
a  special  demurrer. 

Beipondenia  turthw  oontend  Ibat  **Ma- 
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comber  alone,  not  his  asdgnee,  can  main- 
tain any  acttcm  to  recover  the  clalme  eountr 
ed  upon."  The  otAutttuticHi,  art  4,  |  28, 
provides:  "All  oontraets  for  the  sste  of 
diares  of  the  capital  stock  of  any  corpora- 
tl<m  or  association  on  margin,  or  to  be  de- 
livered at  a  future  day,  dioU  be  void,  and 
any  money  paid  on  such  contracts  may  be 
reoDvered  by  the  party  paying  It  1^  suit  in 
any  court  of  competmt  jurisdiction.'*  This 
provision.  It  Is  ssld,  creates  a  new  ilgh^  and 
provides  a  remedy,  and  ttiat  sncb  remedy  la 
exduMve,  and  limited  to  Maoomber  per- 
sonally. We  think  this  etmtentlon  oannot 
be  sustained,  mie  ranedy  glvm  la  a  re- 
covery .of  mon«y  paid  on  a  void  contraot 
There  la  no  distinction  between  money  paid 
under  a  contract  declared  rtOA  by  the  «m- 
flUtntlon.  and  that  paid  under  any  other 
void  contraot  In  all  such  cases  the  party 
who  has  paid  the  money  remains  the  eqni- 
taUe  ownet  of  It  thou^  he  could  not  In 
many  cases,  malntsJn  an  action  for  Ita  re- 
covery. But  here  the  oonstltutioa,  which  de- 
clares ttte  contract  void,  expressly  anUiw- 
ises  Its  recovery.  It  was,  ]^or  to  Vacom- 
ber's  hisolvency,  a  part  of  his  estate;  and  In 
case  of  his  deatti  ttie  ri^t  of  action  would 
have  survived,  unless  tiw  xtfit  of  action  is 
limited  to  him  penonoHy,  for  a  right  of  ac- 
dOD  which  survives  is,  nndw  the  general  rule, 
asrignable.  This  queatiaD  was  considered  in 
the  case  of  Meedi  t.  Stoner,  19  N.  T.  26. 
There,  by  the  statute,  aU  wagera,  beta,  or 
stakes  upon  any  gn,iwiiig  are  declared  to  be 
unlawful,  and  all  omtracts  for  or  on  account 
of  any  money  or  property  or  thing  In  ac- 
tion so  wagered  are  vdd;  and  It  la  provided 
that  the  person  who  Aall,  by  playing  at  any 
time,  oe  bettbig  on  tbe  ddea  or  hands  of 
those  who  play,  lose  at  any  time  or  slttfaig 
the  sum  of  twenty-flve  dollara  <w  mtwards, 
and  dun  pay  or  dcUver  tbe  aame,  or  any 
part  thereof,  may,  within  three  calendar 
monUis  after  sndi  payment  or  deUvery,  sue 
for  and  recover  the  money  or  value  of  the 
thing  so  lost,  paid,  or  delivered,  from  the 
winner  thereof.  It  was  claimed  on  the  part 
of  Oie  defendant  that  the  loa«  at  play  baa, 
the  statute,  a  mer^  personal  privilege 
to  sue  and  recover  bade  his  losses,  but  has 
no  Interest  In  the  mon^  or  thing  sued  for, 
which  Is  capable  of  asdgnment,  so  as  to  give 
the  rl^t  of  acdon  to  any  one  dse.  In  that 
case  It  was  held  that.  If  the  statute  had  not 
glren  an  action  to  recover  money  lost  at 
play,  a  suit  for  audi  purpose  could  not  be 
maintained;  that  this  exemption,  however, 
would  not  result  frmn  any  title  in  the  de- 
fendant to  the  money  or  thing  won  and  re- 
ceived by  him,  bat  beoauae  the  oonrts  with- 
held their  remedial  process  from  eadk  of  the 
offending  parties,  thus  leaving  the  parties 
where  tbe  law  finds  them,  and  tbe  defendant 
iwevails,  not  -apon  his  own  merits  or  title, 
but  because  the  plaintiff  la  deemed  unworthy 
to  be  heard  In  the  case.  But  the  court  fur- 
ther said:  *^hat  dUBoolly  bsbiK  maored  by 


Digitized  by 


Gal.)  7ATRBA17K5 

the  leglalatiire,  I  see  no  reason  why  the 
light  to  demand  and  recover  money  staked 
and  l<wt  tai  samlns  Is  not  aa  mncfa  a  part 
of  a  man's  estate  as  any  otiier  right  In  ac- 
ti<m  irtilch  he  can  possess;  and,  if  tbls  be  so, 
why  Is  not  snch  a  demand,  like  any  oliier, 
eapaNe  of  h^ng  transferred  by  act  of  Hie 
party  or  of  the  law.  Bnt  the  statute,  It  Is 
said,  gtres  the  action  to  the  'penon,*  and 
not  to  hlB  asrigns  or  representatiTes.  Upon 
the  precise  terms  of  the  statute,  this  is  so, 
yet  it  is  difficult  to  saggest  any  reason  why 
the  rij^t  to  be  asserted  In  sodi  an  action 
wonld  not  devolve  npon  the  administrator, 
and  tfans  become  a  fond  for  the  payment 
of  debts,  or  for  dlstrlbntion  amongst  the  next 
of  kin.  or  why  an  assignee  In  bankruptcy 
or  insolvency  wonld  not  succeed  to  the  claim, 
and  be  able  to  enforce  It  for  the  benefit  of 
creditors.  Assignability  of  things  In  aetton 
Is  now  the  rule;  nonasBtgnablllty,  the  excep- 
tion; and  this  exception  is  confined  to  wrongs 
done  to  the  person,  the  reputation,  or  ttie 
feelings  of  the  Injured  party,  and  to  oon- 
tracta  of  a  purely  personal  nature,  like  prom- 
ises of  marriage."  rChe  court,  In  this  case, 
sustained  the  views  above  quoted  hy  further 
argument  and  the  citation  of  a  number  of 
coses,  both  English  and  American,  and  In 
these  views  we  concur.  We  think  the  court 
erred  In  sustaining  the  demurrer  to  the  com- 
plaint, and  that  the  Judgmoit  should  be  re- 
versed, with  leave  to  Hie  defwdants  to  an- 
swer. 

We  ooneor:   SBAR^  a;  BBLOHBB,  O. 

PBR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  It  is  ordered  that  the 
judgment  appealed  from  be  reversed,  and 
t^t  the  defendants  ttave  leave  to  answer. 


FAIRBANKS  v.  lAHFKIN  et  aL  (No. 
15,130.) 

(Saprems  Court  of  California.  Aug.  SI,  1808.) 

SUPBEHI  CoURT—JORIBDIonOKAL  Amocnt. 

Under  Const,  art.  6,  {  4,  granting  the 
supreme  coart  siveUate  Junadlctuni  In  cases 
at  law  only  where  the  demand,  exclusive  of 
Interest,  amonnta  to  S300.  that  conrt  cannot 
review  an  order,  made  after  final  Judgment, 
taxing  a  cost  bill  which  la  less  tiian  that 
amount. 

Department2.  Appeal  from  superior  court, 
Mendocino  county;  R.  McGtarvey,  Judge. 

Action  by  one  Fairbanks  against  Lampkln 
and  others.  From  sn  order  taxing  costs  aft- 
er final  ludgment;  plaintiff  appeals.  App^ 
d&Rnlssed. 

J.  A  Cooper  and  J.  M.  Mannim,  for  appe- 
lant T.  Lu  Carothen  and  J.  H.  Beawell.  for 
TtaponAmtM. 

MdFARLAND,  J.  lUs  Is  an  appeal  trom 
an  wder  made  after  final  judgment  taxing 
a  cost  MU,  the  whole  amount  <^  the  bill  be- 
ing onlT  9171.90.  We  do  hot  think  Hut  this 


f>.  LAMPKm.       •  •  ■  ■  .        '  m 

court  has  jurlBdlf4l6n.'of  Hiq  ,apii«iV;ft>r;Qie 
reason  that  the  ab:toit&T  fp-v^oyrx  ft  IdsK  tUM 
(300.  We  strongly  Intimated  this  conclnalon 
in  SeUlck  v.  De  Cariow,  95  OaL  644,  80  Pae. 
Rep.  795;  and  further  conslderathm  satlafles 
us  that  the  IntlmatltHM  given  In  the  oi^inloD 
in  that  case  should  be  taken  as  a  correct 
statement  of  the  law  <m  the  subject  Sec- 
tion 4,  art  6,  of  the  stato  constitution,  pro- 
vides that  "the  supreme  court  shall  have  ajf- 
pellate  jurisdiction  In  all  cases  *  •  •  at 
law  *  *  *  In  which  the  demand,  exclustve 
ot  Interest  *  *  *  amounts  to  three  hun- 
dred dollan;"  and  no  doubt  the  rule  has 
been  too  firmly  settled  to  be  now  disturbed 
that  on  an  appeal  from  a  final  Judgmmt  In 
an  action  to  recover  money,  jurisdiction  de- 
pends nptm  the  "demand"  made  by  plaintiff, 
—upon  the  ad  damnum  danse  of  the  com- 
plaint But  that  rule  should  not  be  extended 
farther  than  previous  dedjslons  necessarily 
carry  It  An  order  made  after  final  judg- 
ment is  a  separate.  Independent  proceeding; 
and  where  It  Invc^ves  money  only,  and  the 
amount  Involved  Is  less  than  $300,  this  court 
has  no  jurisdiction,  under  the  constitution, 
of  an  appeal  from  such  order.  Such  an  ap- 
peal has  been  sustained  In  one  or  two  In- 
stances where  the  point  was  not  brought  to 
the  attention  of  the  court  but  in  no  case 
has  the  point  been  raised  and  determined  in 
fbvor  of  the  jurisdiction.  In  Lumber  Co.  v. 
Neal,  94  CaL  192,  29  Pac.  Rep.  622,  the  only 
question  Involved  was  whether  a  certain  or^ 
Her  should  be  considered  as  a  part  of  the 
final  judgment  or  as  an  order  made  after 
final  Judgment  but  there  was  no  qu^tl(»i 
raised  or  decided  which  called  for  a  consider- 
ation of  the  amount  of  money  lnT<dved  In  the 
order;  and  the  point  under  discussion  was 
not  raised  in  any' of  the  other  cases  decided 
hy  this  court  to  which  our  attention  has 
been  called.  On  the  other  hand,  In  T-flngnn 
T.  Langan.  88  Cal.  818,  28  Pac.  Rep.  10S4, 
which  was  an  Independent  appeal  from  an 
order  allowing  an  attorney's  fee  in  a  divorce 
suit  this  court,  sitting  In  bank,  held,  with- 
out any  dissent,  that  "the  appeal  from  the 
order  allowing  $160  counsel  fee  must  be  dis- 
missed, because  the  amount  In  dispute  Is  too 
small  to  give  this  court  jurisdiction."  And  In 
Oullahan  v.  Morrlssey,  73  OaL  297,  14  Pac. 
Rep.  864,  the  court  sitting  also  In  bank,  de- 
livered the  following  opinion:  "The  Court 
The  plaintiff,  having  consented  to  the  entry 
of  the  judgment  against  hlmsdf,  cannot  ap- 
peal from  it  or,  tf  he  can.  can  only  be  heard 
as  to  that  portion  to  which  he  did  not  con- 
sent That  In  this  case.  Is,  at  the  moat,  the 
demand  for  costs,  which,  being  less  than 
three  htmdred  dollars,  does  not  give  this  court 
jurisdiction."  If  the  two  cases  last  above 
dted  are  not  conclusive  against  the  jurlsdlc^ 
tlon  In  the  case  at  bar,  they  certainly  point 
deariy  In  that  directlcm;  and,  considering  aH 
the  former  decisions  together,  It  can  be  con- 
fidently said,  at  least  that  the  question  has 
not  been  definitely  determined  the  othw  way. 
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.•An^,.  -MHffnalBg-  the .  queetfop  to  be  an  open 
;.qQe;.^^'^.teil^^  >ilyit  we  bave  no  Jnito* 
Action  oC  this  appeal.  The  clear  meaning  of 
tbe  conatltatloD  Is  that  the  lltlgatton  of  In- 
depeodwt  Issues  InvolTing  money  mily.  In 
an  amount  lew  than  fSOO^  mnst  end  ia  the 
•iq^erior  court  The  appeal  la  dlamlased. 

We  otHUor:  DB  BAVBN,  J.;  FITZaBB- 
▲LD,  /. 


BL1TMBEBG  t.  BUtOH.  (No.  10.166L) 
(Supreme  Court  of  California.  Aug.  31,  188ft.) 
MawsaAan  —  FoaaoLOftuas  —  Aorion  ros  Dan- 

OIKNOT— MSBQEE  IN  JUDOKBNT— PlBASINS. 

1.  In  an  action  to  foreclose  a  mortgage, 
In  which  •errice  Is  made  publicaticHi  onlf, 
the  court  has  no  jurisdiction  to  enter  a  per- 
sonal jadgmmt  for  a  deficient. 

2.  Code  Oiril  Proc  |  720,  prohibiting 
more  than  one  Ktlon  to  recover  a  debt  w 
enftvee  a  mortgage,  does  not  prerent  a  nnr 
action  on  a  note  which  waa  secured  by  a  mort- 
gage to  recover  a  deficiency  left  on  foreclosure 
of  the  mortgage,  as  the  amount  realized  on 
foreclosure  mar  be  treated  as  a  payment  on 
the  note,  and  the  aotloa  as  brought  to  recover 
tha  balance. 

S.  A  otHsidalnt  to  recover  a  deficiency  aft- 
er foreclosure  of  a  mortgage  securing  a  note, 
which  shows  the  foreclosure  and  the  fact  that 
a  deficieocy  resulted,  states  a  good  cause  of 
action,  whether  it  is  based  on  the  note,  or  on 
an  indebtedness  resulting  from  the  foreclosure 
and  deficiency. 

Oommlsslonera*  dedaloD.  D^wrtxn«at  1. 
Appeal  from  Buperl<»*  court,  Ventam  connty; 
B.  T.  WilUama.  Judge. 

Aollon  b7  A.  W.  Blumberg  acalnst  OoUnni 
Birch  to  recover  a  deficiency  on  a  mottgtgt 
foreclosure.  From  a  Judgment  tor  defend- 
ant plaintiff  appeals.  Reversed. 

H.  li.  Poi^  for  appeUaat.  Orr  *  Hun, 
for  respondeat 

BBU3HBQ,   a  It  Is  aXlesed  m  Hw 

anMfliflfld  complaint  In  tw«  case  Hint  on  the 
ISth  day  of  August  1887.  the  daffendant  ex- 
ecuted and  delivered  to  the  plalntlfl  hla 
pnnnlssfHy  note,  and  a  mortgage  on  certain 
real  pnqverty  to  secure  paTment  of  Oie  aama; 
that  on  tha  15th  of  December,  18D0;  tiw  plain- 
tilt  commenced  an  acUon  against  the  de- 
fendant til  the  anpeiior  court  ci  Ventnn 
coTOoty  to  forecloae  the  said  mortgage,  and 
tiiat  a  aommona  In  flie  actloi  waa  Issnedt 
and  served  on  tbe  defoxdant  by  pnbUcaUon 
only,  he  being  then  a  nmresldent  of  this 
states  and  absmt  Iherefroni;  that  defendant 
did  not  appear  In  tie  actlcai.  and,  after  the 
time  allowed  by  law  for  him  to  appear  and 
answer  or  demur,  his  default  was  duly  en- 
tered by  order  of  the  court;  tibiat  the  court 
then  heard  proctf  oi  plalntUTa  demand  set 
oat  In  his  complaint  and  examined  him  on 
CfoXb.  respecting  any  payments  that  had  be^ 
made  on  account  of  sudi  dranand,  and  there- 
upon made  and  entered  in  the  actlcm  its 
decree  of  fwedoaure  In  tlie  usual  fcHin;  that 
under  this  decree,  on  March  27,  1881,  an  or- 


der of  sale  waa  duly  lasoed  to  the  ahcdff 
of  the  county,  and  in  porsnance  thereof  thm 
sheriff  advertised  for  sale,  and  on  April  27, 
1891*  acdd  tbe  said  real  iHnporty  fbr  the  anna 
of  91,000,  and  applied  the  same  to  the  pay- 
ment of  the  said  Indebtedneas;  Interest,  atr 
tomeys'  fees,  costs,  and  ^p^sea,  aa  di- 
reoted  by  said  decree;  tluLt  after  so  apply- 
ing the  said  snm  there  remained  due  and 
unpaid  to  the  plahiflff,  on  said  Indebtedneaa 
for  principal  and  Interest  on  the  said  note, 
and  as  determined  by  said  decree,  the  sum 
of  91.746.99;  that  the  AecUTa  retom  belns 
made,  sboiring  audi  balance  or  defictesug-p 
Judgment  was  didy  dockatad  therefor  in 
favoc  of  the  plaintiff  and  against  the  defend- 
ant on  April  28,  1891;  and  that  no  part  of 
said  sum  had  hem  paid.  Whw^bre,  the 
plaintitr  demands  Jodgment  againat  tha  de- 
fendant for  the  aom  of  $1,746.99.  with  la- 
terest  thereon,  etc  The  defendant  de- 
murred to  the  complaint  upcxi  the  ground 
that  tt  did  not  state  facts  Buffldent  to  ooo- 
atltata  a  caose  <tf  action,  and  hla  demurrer 
waa  sustained.  Judgment  was  thseupon 
entered  that  the  p*y<nf  w  take  nothing,  from 
which  judgment  he  appeals. 

Hun  can  bo  no  doubt  that  the  court  by 
the  constructive  service  of  the  summons 
pohllcathm  in  the  foreclosure  case,  acquired 
jurisdiction  to  ascertain  the  amoont  aecored 
by  the  mortgage,  and  to  make  and  enter  a 
valid  decree  cC  foredoanr^  directing  a  aale 
of  the  mortgaged  property,  and  the  appUca- 
tlon  itf  the  proeeeda  to  the  payment  of 
the  amoimt  ao  aecored,  i^MnAtng  ooste 
and  expoises.  It  did  not,  tuywerar.  there- 
to acquire  jurisdiction  to  cntar  or  docket 
a  personal  Jud^nent  againat  tihe  defendant 
for  any  deficiency  left  unpaid  by  the  pro- 
ceeds Dt  fliA  sale.  Pennoyer  ▼.  Neff,  95  U. 
8.  714;  Belcher  t.  Cmambeia,  63  Cal.  630; 
Andersen  t.  Qoff,  72  GaL  6S,  18  Pac  Rep.  7S. 
But  notwithstanding  no  valid  judgment 
could  be  flutned  tor  the  defldencyt  atUl. 
whan  iHxjperiy  aactrtained,  the  deficiency 
conatLtuted  a  subai sting  tndebtednass  then 
doe  fmn  the  detandaht  to  the  plaintiff.  Hie 
plaintiff  bron^t  this  action  to  recover  that 
indebtednesB,  and  in  his  complaint  set  out 
all  the  facta  on  which  he  based  his  rigbt  of 
recoTeiy;  and  the  defoidant's  omtention  la 
that  no  sufficient  cause  of  aetl<m  was  stated, 
because  (1)  the  posonal  Judgment  set  ont 
waa  void;  and  (2)  the  note  was  merged  In 
tlie  foreclosure  judgment  and  under  section 
720  of  the  Code  of  CHvil  Procedure  no  new 
or  other  action  could  be  malntsined  there- 
on. It  is  true  that  the  pMwmal  ^udgmoit 
docketed  against  the  defendant  was  veld, 
and  also  that  undear  tiie  section  of  tlie  Code 
cited  there  can  be  but  (me  action  for  the  rfr 
covery  of  any  debt,  or  the  enfbrcemait  ot 
any  rlj^t,  secured  mortgage  upon  real  or 
pwsonal  Tfr&perty.  It  does  not  follow,  how^ 
ever,  that  after  I3a»  mortgage  aecoilty  is  ex.- 
hausted,  leaving  a  defldoocy  which  la  no 
longw  secured,  no  new  actim  on  ttke  note 
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can  ever  be  maintained.  On  the  contnur. 
It  h&a  been  lidd  that  an  action  may  be 
maintained  against  an  Indorsw  of  a  note, 
payment  (tf  wUoh  baa  been  aeeand  by  a 
mortgage  slven  ttie  maker,  to  recorer  any 
deficiency  reaalting  after  a  aale  of  the  mort- 
gaged prenUaea  nndei  a  Jndcment  <a  fore- 
dosare  asoinat  the  mortgagor.  Vandewatcr 
T.  McKae.  27  OaL  696;  Allln  r,  WUIlanu, 
9T  .CaL  403,  82  Psc  Rep.  441.  It  aeenu 
to  ua,  therefMK,  l^t  In  a  caae  like  this  the 
amount  realised  from  the  proceeds  of  the 
sale  may  properly  be  treated  aa  a  payment 
on  the  note,  and  that  an  action  thereon  may 
be  maintained  to  recover  the  balance  left  un- 
paid. Bat,  bowevOT  this  may  b^  It  la  clear 
and  not  dlspntad  that  the  defmdant  was 
Justly  Inflebted  to  the  plaintiff,  in  some  form, 
for  the  amount  Off  the  deflfdency;  and,  be- 
ing BO  Indebted,  the  ft  miliar  maxim  of  the 
law,  that  where  there  la  a  rlfl^t  there  la  a 
remedy,  *1ibl  jus  IM  remedlnm,"  Is  applicable 
to  the  caae. 

Under  our  system  of  pleading,  the  com* 
plaint  aboold  contain  a  statemeot  at  the 
facts  coQstltatlng  the  cause  of  actUm,  In  or- 
dinary and  oondse  language,  end  the  court 
may  grant  the  plaintiff  any  reHef  crauistent 
with  the  case  made.  Sections  ^6,  580.  Code 
OlvH  Proc  Here  the  complaint  compiles 
with  the  mle  prescribed,  and  whether  It  be 
«ald  to  be  based  on  the  note,  w  on  an  In- 
debtedness iwnltlng  ftom  the  facts  stated. 
Is,  In  our  oplnloa,  ImmaterlaL  In  either 
view,  It  Bta4»8  facts  sufflolMit  to  constitute 
a  cause  of  action,  and  the  demurrer  was 
therefore  Improperly  sustained.  We  advise 
that  the  Judgment  be  reversed,  and  the  cause 
remanded*  with  directions  to  tiie  court  bdow 
to  overmle  the  demunw. 

We  ooncnr:  TBSiSPIM,  O.;  TANOLIBF*  C. 

PBB  CUBJAXL  Vor  the  reaanis  given  In 
the  forcing  <^ilnlon,  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  flie  court  below  to  overrule  the  de- 
murrer. 


BOWIB  T.  GRAND  LODOB  OF  UBOIOX 
or  THB  WBST.  (Na  16,140.) 

(Sapreme  Goxat  of  Galtfomla.   Aug.  31,  1898.) 

HimrAL  BsNSFiT  SooiiTixs  —  Patmbht  or  Cxa- 
nriOATBS— OsiuiSiB  a  laira-^nsof  os  Usu- 

BEB. 

1.  Where  a  certificate  In  a  mutual  beoeflt 
Bociety  provides  for  its  payment  "Id  an  atnoant 
to  be  computed  accordiug  to  the  laws"  of  the 
society,  and  tbese  latter  provide  that  their  pro- 
vifiioDS  Id  regard  to  the  p^rment  of  sach  cer- 
tificates may  be  changed  at  any  time,  a  member 
la  bound  by  a  change  made  In  such  laws  after 
bis  procurement  of  the  certificate,  and  before 
the  time  for  its  payment. 

2.  A  change  of  the  laws  of  a  mutoal  ben- 
efit assodatloD  In  regard  to  the  payment  of  ben- 
efit certMcates  is  not  an  amendment  of  its  cer- 
tificate of  HworpMatioD  or  articles  of  aisooia- 


tion,  within  the  meaning  of  GtvD  Code,  I  8S3, 
providing  the  method  for  maUng  such  amend- 
ments. 

Dq>artment2.  Appeal  from  nq;»erlor  cour^ 
city  and  oouuty  of  San  Fnmdsco;  Obariea 
W.  Slack,  Judge. 

Action  by  one  Bowie  against  the  Grand 
Lodge  of  the  L^on  of  the  West  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

F.  Wm.  Reade,  for  appellant  Rogers  A 

Oillstrom,  f<»:  reqp(mdent 

DB  HAVEN.  J.  The  defmdant  la  a  enpo- 
ratlon  «lstlng  undw  the  laws  of  this  states 
and  belongs  to  the  class  known  as  mutsul 
benefit  associations.  Undw  its  constitution 
and  laws  It  agrees  to  pay  a  stipulated  sum  of 
money  to  a  designated  nominee  iqrao  tb» 
death  of  the  baiefidary  member,  and  also 
issues  to  members  known  as  "special  benefit 
members"  a  cnrtlflcate  entitling  them  to  re- 
ceive an  endowmmt  payable  In  Installments 
during  the  life  of  such  members.  The  de- 
fendant is  without  capital  stock,  and,  liko  all 
assodatlona  of  a  ^rniinr  character,  d^>ends 
up<m  the  collection  from  its  members  of  ow- 
tain  fixed  assessments,  in  order  to  provide  a 
fond  for  the  payment  of  the  certificates  is- 
sued by  It  Upon  February  IS,  1888,  the  de- 
fendant Issued  to  the  plaintiff  a  apedal  bene- 
fit eertiflcate  of  the  sixth  class,  with  10  cou- 
pona  attached  thereto,  each  providing  for  the 
paymoit  of  a  sum  not  exceeding  f 600,  the 
first  one  maturing  in  June,  1881,  and  the 
tenth  In  the  month  of  February,  1921;  and 
by  the  t«ms  of  this  eertiflcate,  the  defend- 
ant agreed  with  plaintiff.  In  effect,  that, 
should  he  live  to  the  period  of  time  set  forth 
in  each  of  the  10  coupons  attached  thereto, 
be  would  be  entitled  "to  participate  tn  the 
special  benefit  fund  of  the  order,  in  an 
amount  to  be  computed  according  to  tbe 
laws  of  the  order,  not  exceeding  the  amount 
named  in  the  coupons,  respectively."  At  the 
time  of  the  Issuance  of  this  certificate  the 
constitution  and  laws  of  the  defendant  con- 
templated that  the  d^^dant  would  make 
and  cc^ect  a  sufficient  number  of  assess- 
ments to  enable  It  to  pay  each  maturing  cou- 
pon In  foil,  tmless  one  assessment  on  each 
special  benefit  member  would  amount  to 
$600,  in  which  ev^t  thw^e  should  be  but  one 
asseeament  The  constitutim,  however,  con- 
tained a  provlrton  that  "the  c(mstitution 
*  *  *  relating  to  the  beneficiary  fund  and 
tile  laws  governing  tiie  same"  might  be 
amoided  by  a  thtee-fourtha  vots  of  all  the 
membere  present  at  a  regular  meeting  of  ttie 
Grand  Lodges 

This  action  is  brought  by  the  plaintiff  to  re- 
cover the  aum  of  |000^  alleged  to  be  due 
upon  a  oo^on  maturing  in  June,  1891,  and 
attached  to  the  epedal  benefit  certificate 
hdd  1^  him.  The  coupon  is  In  these  wtnrds: 
'mils  first  coupon  issued  by  authority  of 
the  Orsnd  Ijodge,  Legion  of  tiio  West  shall 
not  exceed  4600,  and  abaU  not  mature  before 
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fbB  montfa  (rf  June  In  the  jear  ISDl.**  TtM 
defendant  In  lis  answer  alleged  that  the  lav 
of  defendant  In  relatlfm  to  Its  beneflciaar 
fonds  was  amended  In  March,  1891,  so  bb  to 
provide  tliat,  if  the  amount  of  an  aaacwMuait 
called  and  received  In  tb»  second  calendar 
month  next  preceding  the  maturity  of  a  cou- 
pon "Shan  be  Insnffldeat  to  pay  the  foil  face 
value  of  eadi  and  eveiy  certificate  vr  eon- 
pon  i»ayable  in  the  same  calendar  month, 
*  *  *  llien  the  sum  to  be  paid  on  any 
oonp(m  or  certiflcate  payabto  In  said  calen- 
dar month,  and  which  shall  be  In  fall  satls- 
ftetion  thereonder,  dull  be  a  propwtlouate 
amount  of  sach  one  asaeeBment,  and  all  that 
can  be  dalmed  any  pmon."  Tlie  answer 
fnrOiw  allfi^ied  that  coopons  of  the  sixth 
elsjH  matured  in  the  mraith  of  June,  1891, 
and  ttiat,  according  to  the  provistons  of  the 
laws  of  defendant,  the  proportion  due  on 
each,  to  be  paid  from  the  asBessmentB  receiv- 
ed, by  defendant,  would  be  f  108.  and  that  de- 
fendant had  no  oQiat  fonds  applicable  to  the 
payment  ot  aadi  coupons.  The  defendant  of- 
fered to  show,  upMi  the  trial  of  the  case, 
that  this  alleged  <diange  in  its  laws  had  been 
made,  bat  the  evld«ice  was,  upon  the  objec- 
tion of  the  plaintiff,  excluded.  The  plaintiff 
recovered  a  Judgmmt  for  the  ram  of  9600, 
with  Interert  thereon  fn»n  ttie  date  ot  tb» 
oommracement  of  the  aetkn. 

The  defendant  appeals,  and  assigns  as  er- 
ror Uie  ruling  of  the  court  In  not  permitting 
It  to  show  that  its  laws  in  ration  to  its 
benefldary  funds  were  changed,  as  alleged  in 
the  answer;  and  we  are  of  the  opinion  that 
the  court  erred  in  excluding  this  offered  evi- 
dence. The  alleged  change  made  In  the  laws 
of  the  defoidant  did  not  Impair  the  obllga- 
tlML  of  plalntUTs  contract  or  affect  any  vest- 
ed il^t  of  his.  The  plaintiff,  when  he  be- 
came a  member  of  the  defendant  corpora- 
tion, became  also  bound  by  its  constitution 
and  laws,  and  sudi  constitution  and  laws  be- 
came a  part  of  his  contract  of  membership, 
as  much  so  as  if  they  had  been  written  there- 
in in  express  terms,  and  his  rights  under  the 
certiflcate  Issued  to  him  were  subject  thereto 
and  limited  thereby.  The  certificate  Issued 
to  plaintiff  contained  the  express  provision 
that  "he  shall  be  entitled  to  partidpate  in  the 
special  boieflt  fund  of  the  order,  >  In  an 
amount  to  be  computed  according  to  the 
laws  of  the  order,  not  exceeding  the  amount 
named  In  said  coupons,  respectively.*'  This 
certificate,  when  read  and  construed,  as  it 
must  be,  In  connection  with  the  constitution 
and  laws  of  the  defendant  existing  at  the 
time  of  its  Issuance,  and  which  provided  ttiat 
a  change  might  be  made  In  the  laws  of  de- 
fendant governing  such  funds,  means  that 
the  plaintiff  is  to  participate  in  the  special 
ben^t  fund  of  defoidant  In  an  amount  to  be 
computed  according  to  the  laws  of  defend- 
ant in  force  whm  the  sereral  coupons  shall 
mature.  "Parties  may  contract  In  referMico 
to  laws  of  future  enactment, — may  agree  to 
be  bound  and  affected  by  them  as  they  would 


(CW. 

be  bound  if  such  laws  were  dsflng.  nwy 
may  consent  that  such  laws  may  enter  into 
and  form  parts  of  their  contracts,  modl^dng 
or  varying  them.  It  is  their  votuntarj'  agree- 
ment which  relieves  tin  appUeatlon  of  such 
laws  to  fhelr  contracts  and  transactiooa  from 
all  Imputation  of  bajostlea."  Soperiar  Oom- 
mand«7  t.  Alnswratli,  71  Ala.  496.  This 
was  also,  In  effect,  so  decided  by  this  court 
hi  the  case  of  Sti^  t.  Sodety,  82  OaL  957, 
22  Pae  Rep.  112S.  In  that  cane  it  i4>peand 
that  Btobr  had  become  a  membex  of  the  de- 
fMidant  tbneln,  and  at  tb»  time  tw  became 
such  member  the  by-laws  of  that  society  pro- 
vided that  a  member  disabled  by  Blcfai«flB 
should  receive  $10  per  week.  Snbaequently 
the  society  limited  the  amount  of  benefits  to 
be  paid,  and  it  was  contooded  for  the  plain- 
tiff thereto  diat  such  amendment  of  the  by- 
laws impaired  the  obligation  of  his  contract: 
but  the  court  thought  otherwise  saying:  "Un- 
doubtedly, when  the  plaintlfl  conq>lled  with 
what  was  reQulred  of  him  as  a  member,  the 
by-laws  constltntsd  a  oonftaot;  and,  tmkas 
the  oontract  Itself  otherwlBe  provide,  it  can- 
not be  <dianged  wiOiout  the  oMnent  of  all  the 
members.  But  here  the  contract  Itaelf  does 
provide  othnwisa  Under  th«  aramMnts  of 
the  second  defonse  there  Is  an  eapreas  pro- 
vlsioD  that  the  by-laws  may  be  changefl. 
•  •  •  This  provision  must  be  held  to  enter 
Into  and  form  a  part  of  the  contract,  and, 
in  legal  effect,  It  Is  as  potnt  as  the  express 
provision  of  Hw  mexmA  defease.  *  *  *  la 
the  present  case  flw  plaintiff  can  haw  no 
rl^t  to  hare  the  oontract  remain  imchanged. 
becanae,  as  we  have  seen,  the  oontract  itself 
provides  that  It  m^  be  (dianged.  •  *  *  If 
the  plaintiff  has  any  right  whldi  Is  so  fixed 
that  it  is  not  subject  to  diange,  we  think 
it  can  only  be  to  the  fruits  which  ripened 
beftHre  the  change  was  made;  In  otbet  words, 
to  such  sums  as  became  due  before  'Uie  new 
by-law  was  adopted."  The  change  allured 
In  defendant's  answer  to  hare  been  made  in 
Its  c(»istltutlon  and  by-laws  was  not  an 
amendment  of  Its  cwtlficate  of  Incorporation 
or  articles  of  association,  within  the  meaning 
of  section  362  <tf  the.CXvll  Oote  Judgment 
rer^sed. 

Weconeor:  McFABIiANB,  J.;  FITZGER- 
ALD, J. 


OISSON  T.  BOfiWABAOHIDB  et  aL  (Na 

16,069.) 

(Supreme  Ooort  of  California.  Anr  SI,  1883.> 
Ihjubt  to  Employs— AssDiimoa  or  Eisk— Cox- 

TBmDTOBT  NbOUOHHCB. 

Plaintiff  was  employed  as  a  sack  sewer 
ia  d^endant'a  fiour  miU,  and  to  do  such  other 
work  as  the  foreman  ml^t  direct.  In  com- 
piyiug  with  the  letter's  directions  to  asriit  him 
m  taking  apart  snne  rollers  on  one  ride  of  the 
room  In  wfiicdi  he  wertud,  he  was  eauidit  in 
some  brits  and  rollers,  whldi  he  ooold  not  sm 
on  account  of  the  darimess  of  the  room,  and 
irtileh  were  not  protested  by  any  goaida  or 
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r&llitu.  Tb«  onlr  lantern  In  the  room,  the  fore> 
man  n»d  at  the  pl&ce  of  the  aticident  The  eri- 
Aauct  on  plidntliTa  part  tended  to  ahow  that 
he  bad  neTer  been  m  that  part  of  the  nxHiit 
and  did  not  know  of  the  location  of  machlneiT 
fai  that  place.  HeU,  that  a  Terdict  for  plaintlB 
wonld  not  be  dUtorbed  oo  the  gionnd  that  be 
had  seaamed  inch  riak»  or  waa  gaUtj  of  cod- 
tribatory  negligenoa. 

Department  2.  Appeal  from  raperior 
court,  dty  and  conntr  of  San  B^andsco; 
Bng^w  R.  Garbo-r  Judge. 

Action  by  one  Olason  against  one  SchTPa- 
bacber  and  otbem.  From  a  Judgment  for 
plalotur,  dflfendantB  appeaL  Affirmed. 

Estee,  Wilson  &  McOutdien,  tor  l^lpcA- 
lantB.  A.  Ruef,  for  respondent. 

DB  HATBN.  J.  This  la  an  action  to  re> 
eoTcr  damages  alleged  to  have  been  aaa- 
talned  l^^  the  plaintiff  by  reason  of  the  dan- 
geroua  condition  of  a  flooring  mill  conducted 
hj  detendanti,  and  In  which  plaintiff  waa 
•m(d<^ed  as  a  laboror  at  the  time  he  recelTed 
the  Injnrtefl  oomplalned  of.  Hib  plaintiff 
recorered  Judgment  in  the  aupMlor  ooort 
for  the  Boni  of  $2,600,  and  the  defendants 
appeaL  * 

The  plaintiff  was  employed  as  a  sack  sew- 
er, and  when  not  so  employed,  and  when 
the  necessity  arose,  It  wis  also  Ids  duty  to 
do  eucii  other  wortt  about  the  mill  as  the 
foreman  might  direct  On  June  29,  18BS, 
he  was  directed  by  the  foreman  to  assist 
him  In  taking  apart  some  rollers  upon  a 
raised  platform  on  one  ride  of  the  room  in 
whicAi  he  was  engaged  In  sewing  sacks,  the 
foreman  taking  with  him  to  the  place 
where  the  work  was  to  be  done  a  lantern 
oped  by  plaintiff  when  engaged  In  his  ordi- 
nary work,  and  which  was  the  only  light  In 
the  room.  Upon  this  platform,  or,  rather, 
priRsin/r  over  and  above  It,  were  rollers, 
belts,  and  pull^s,  such  as  usually  form  part 
of  the  machinery  of  a  flouring  mill,  but  they 
coold  not  be  dlBtlngulshed  there,  on  account 
of  the  darkness  of  the  room.  The  room  was 
nnllghted  except  with  the  one  lantern  which 
the  foreman  took  with  Urn,  as  already 
stated,  and  this  was  not  sufficient  to  light 
that  part  of  the  platform  occupied  by  the 
fdalntlff  at  the  time,  and  the  bdta,  pnUeyS) 
and  rollers  were  not  protected  In  any  manner 
guards  or  railing.  While  engaged  with 
ttie  foreman  upon  this  {datform,  the  plaln- 
«ur,  in  some  way,  stumbled  and  fell,  and  be- 
oame  entangled  In  the  belting  and  puU^s 
referred  to,  and  sustained  the  Injuries  on 
account .  of  which  this  action  is  brought, 
rnie  appellants  do  not  dispute  the  fact  that 
the  place  where  plaintiff  was  Injured  was  ex- 
tremely dangerous  to  a  person  working  there, 
and  that  they  knew  of  its  dangerous  char- 
acter; but  their  main  contention  Is  that 
plaintiff  knew,  or  ought  to  have  known,  of 
the  risk  and  danger  surrounding  the  place, 
and  that  he  voluntarily  assumed  such  risk 
iAm  Iw  mnt  QpcHi  tte  platform,  and,  fnr- 


tbetf  that  he  was  canty  of  oontrilmtory  neg^ 
llgrace  In  woEfelng  then  wlUioat  a  llgbt 
It  Is  nndlspnted  In  the  ertd^ce  that  thm 
was  hot  one  U^t  tn  the  room,  and  this  the 
ft»-eman  had  with  him  at  Ute  time  and  idace 
of  the  accident  The  evidenoe  upon  the  part 
of  plaintiff  also  tended  to  show  that  he  waa 
never  upon  this  platform  before  the  accident, 
and  that  he  had  no  knowledge  of  the  location 
of  the  machinery,  belts,  and  pnlleys  In 
that  part  of  tiie  mill  where  be  was  engaged, 
and  that  his  general  duties  were  not  such  as 
to  require  him  to  have  such  knowledge.  We 
cannot  In  view  of  the  evidence,  disturb  the 
lnq»lled  findings  of  the  jury,  to  the  effect 
ttiat  tiift  Injury  recdved  by  plaintiff  was  not 
caused  by  any  of  tiie  ordinary  risks  of  hta 
employment  and  that  he  was  not  himself 
guilty  of  contributory  n^aigence  In  going 
to  work  upon  the  platform  under  the  circum- 
stances above  stated.  Certainly,  nolesa  tiie 
^afaitiff  knew,  or  oo^t  to  have  known,  of 
the  danger  to  which  he  was  exposed  tn 
working  upon  the  platform  whare  he  waa 
injured,  he  cannot  be  said  to  have  reddeady 
exposed  himself  to  such  dangw,  or  to  have 
volnntarUy  assumed  these  risks.  Sanborn  r. 
Trading  Oo.,  70  CaL  261,  11  Pac.  Rep.  710. 
The  coiul  did  not  err  in  refusing  to  give  the 
Instmottons  requested  by  defendants.  In  so 
far  as  they  correctly  stated  the  law,  tb^ 
were  embodied  in  the  instructions  given. 
The  case  was  submitted  to  the  Jury  upon 
Inf-tructions  quite  as  farorable  to  defendants 
as  they  wwe  entiUed  to.  nnder  the  law. 
and  of  whl(^  therefore,  th^  have  no  right 
to  complain.  Judgment  and  order  afBrmed. 

We  oonoir:  FITZOBRAU),  J.;  McFAS- 
LAND^  J. 


FEOFIiB  T.  WONG  AH  LOONO.  (Na 

20,949.) 

(Snpreme  Ooort  ct  Oaliforala.  Aug:  SI,  18B8.) 
Cbhuital  Law— Caoss-ExAinirATtoK  or  Dsnm^ 

AUT— iMPSAOHlfBIIT. 

1.  On  a  prosecntlon  for  an  aasanlt  with 
Intent  to  commit  murder  with  a  knife,  defend- 
ant  teatifled  ai  to  liia  presence  at  the  scene  of 
the  astault,  and  his  arrest  aa  the  perpetrator 
thereof,  but  macle  no  mention  or  anything 
happennut  aft»  hla  arrest  HM  that,  under 
Pen.  Ood^  1  1823.  praviding  that  a  defoidant 
who  offers  himself  as  a  witness  eso  be  cross- 
examined  only  as  to  "matters  al>ont  which 
he  waa  examined  in  dilef,"  defendant  could  not 
be  cross-examiDed  regardlna  a  piitol  which  fell 
from  Us  person  Just  after  his  arrest 

2.  DCTendant,  on  a  prosecution  tta  SMsnlt 
with  intent  to  commit  murd»,  who  testifies  la 
his  own  behalf,  cannot  have  hla  chaneter  im- 

ched  by  evidence  that  he  had  a  pistol  en 
person  at  the  time  of  his  arrest 

Department  2.  Appeal  from  superiw  court 
dty  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Wong  Ah  Leong  was  convicted  of  assault 
with  Intent  to  commit  mnrder,  and  appeals. 
Bmrsed. 
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Bobert  FwraU  and  Dora  &  Dora,  for  ap- 
pdlant  Attr.  Gen.  Hart,  for  tbe  Veoj/le. 

McFARX<AND,  J.  The  appellant  waa  duuv- 
«d  with  and  oonrlcted  of  the  crime  of  an  as- 
saolt  with  an  Intent  to  commit  mwrder,  the 
charge  being  that  he  committed  the  assault 
**wlth  a  deadly  weapon,  to  wit,  a  knife,  upon 
file  pereon  of  one  Leone  Ly  CSiaen,"  and  he 
appeals  from  the  judgment  and  ftom  an  order 
denying  a  new  trial. 

Appellant  contends  that  Uie  court  erred 
In  certain  rulings  touching  the  admlsalbUltr 
of  erldeoce.  The  prosecuting  witness  testi- 
fied that  while  he  was  going  up  a  pair  of 
atalrs  leading  trom  the  street  to  the  upper 
story  of  a  house,  be  was  cut  by  the  appellant, 
who  bad  f<^owed  him:  that  be  (tbe  witness) 
made  an  ontcry,  and  immediately  turned 
and  porsned  the  appellant  down  the  stairs, 
and  that  appellant  was  arrested  a  few  steps 
trim  tbe  ft>ot  of  the  stairs  by  a  man  named 
Blordan.  There  was  testimony  on  tbe  part 
9t  d^endant  to  the  point  that  It  was  a  third 
man  who  fled  down  the  stairs,  tiiat  the 
third  man  ran  away  and  escaped,  and  that 
tbe  ai^pdlant,  who  was  passing  along  the 
street*  bad  merdy  stopped  near  tbe  foot  of 
the  stabs  at  the  time  of  his  arrest,  because 
attracted  by  Ibe  outcry  of  the  prosecuting 
witness.  Rlordan  testifled  that  be  deliT^ed 
tbe  man  whom  he  had  arrested  to  some  offl- 
eera,  and  also  testllled,  wltbont  objection, 
tbat,  wbile  the  officers  were  taking  appellant 
to  tbe  reoelTlng  hoepiial,  a  pistol  fell  from 
tbe  person  oC  appeUant,  sad*  going  oft,  shot 
appelant  In  tbe  leg.  One  of  tbe  officers, 
against  the  objection  of  appelant,  also 
swore  to  tbe  dn^plng  of  the  pistol,  and  Qm 
pistol  was  admitted  In  erldencs  against  ap- 
pellant's objection. 

The  appelant  was  a  witness  in  bis  own 
behalf,  and  In  bis  tesUmony  in  dilef  merdy 
gare  an  account  of  how  be  happened  to  be 
meur  the  stairway  at  Ibe  time  of  bis  arrest 
BSm  narrattva  stfVped  at  the  p(^t  of  bis  ar- 
rest He  said  nothing  about  anything  that 
occurred  aftorwards,  and  made  no  allusion 
to  flis  «plBode  oC  Ibe  pistol,  but  on  cross- 
ezamlnatlon  tbe  prosecution  immediately 
commenced  asking  blm  about  the  pistol;  the 
very  first  qnestlon  bdng,  *Dld  you  evee 
see  that  plstcA  befbre?"  To  tiUs  appellant's 
counsel  objected  as  "not  In  cross-examina- 
tion," and  also  as  hreleyant  and  immaterial, 
and  "calculated  to  coQTict  tbe  defendant  of 
■nothw  and  different  diarge.*'  Tb»  objec- 
tion was  ommled.  and  appellant  excepted. 
The  mltng  was  dearly  erroneous.  By  sec- 
tion 1823  of  tbe  Penal  Code  a  defendant 
who  offers  bimsetf  as  a  witness  can  be  cross- 
examined  only  as  to  "matters  aboot  which 
hs  was  examined  in  diief."  As  the  cross- 
examination  was  not  as  to  a  mattor  abont 
irbSA.  appdlant  bad  been  examined  In  cUef, 
and  as  it  was  not  admissible  for  the  purpose 
of  InvoadUng  bis  Oharacter,  (Oode  CHtU  Proe. 
I  2051,)  we  cannot  ccmcelTe  of  any  tbsoiy 


upon  n-litch  It  can  be  Justified.  See  People 
V.  O'Brion,  00  CaL  802,  6  Paa  B«p.  0S5; 
Pe<^le  r.  Bishop,  81  CaL  116,  22  Pac  Rep. 
477.  The  only  plausible  position  ^t  can 
be  taken  by  respondent  Is  that  the  matter 
Inquired  of  in  the  cross-examination  was  not 
of  sufficient  importance  to  liave  been  profn- 
dtcial  to  appellant  But  iQ  tbe  first  [dace, 
the  proseoitlon,  aftw  baring  p«*rtsteatly 
endeavcved  all  tbrou^  the  trial  to  prort 
the  fact  that  appellant  bad  a  plsttrt,  can 
hardly  be  beard  to  say  now  tbat  swdi  fSct 
was  not  Important;  and,  in  tbe  setsond  plac% 
it  Is  quite  deer  that  evldeiioe  of  tSie  fact 
tbat  appellant  had  a  pistol,  altbou^  be  was 
only  charged  with  having  committed  tbe 
crime  with  a  knife,  greatly  prejudiced  blm  fn 
the  minds  of  the  jury.  There  is  no  escape, 
therefore,  from  the  M^iduslon  tibat  for  saiA 
error  a  new  trial  must  be  granted. 

As  to  the  other  alleged  errors  in  rulings 
on  CTidence,  it  is  suffldent  to  say  Uiat  no  ex- 
ceptions were  taken  at  the  proper  time.  Tbe 
charge  of  the  court  to  tbe  Jury  Is  not  upon 
Its  t&ce  erroneous.  We  do  not  think  tbat 
tbe  languoj^  of  ^e  charge  prevented  the 
jury  f^om  finding  appellant  gull^  of  a  lesser 
crlnj^e  Induded  within  the  Information,  or 
apparently  influenced  them  to  find  a  ver- 
dict for  the  highest  otf&aae. 

The  Judgment  and  ordw  are  rev««ed,  and 
the  cause  remanded  for  a  new  triaL 

We  concor:  DB  HAVUN,  J.;  FITZOBB- 
ALD,  J. 


KIESBIO  T.  ALLSPAUOH  et  aL  (Mo. 
19,134.) 

(S^^reme  Court  of  Callforola.  Aug.  81.  180S.) 

COKTBAOIOBB*  Bonds— ENroBCBMSHr  aoaixbt 

Sdreties. 

1.  Code  Clvn  Proc  Ool.  {  1183,  providci 
that  a  buildlns  contract  which  is  not  reconled 
b^ore  work  u  oommenced  thereunder,  when 
the  contract  price  exceeds  $1,000,  shall  be  void, 
and  DO  recovery  thereon  can  be  had  by  either 
party  thereto.  HOd,  that  a  bond  for  $5,000 
riven  by  tl»e  contractor  to  the  owner  to  secure 
the  latter  against  claims  and  liens  for  labor  on 
materials,  and  which  refers  to  a  written  con- 
tract that  has  not  been  recorded,  made  between 
the  iHindpal  and  obligee.  Is  not  within  the 
meaniiv  of  the  atatnte,  and  may  be  enforced 
without  violating  tbe  above  section.  Kiessir 
V.  Aliepaugh,  27  Pac  Bep.  662,  91  Cal.  234, 
followed.  Ltimber  Oo.  v.  Neal,  27  Pac  Rep. 
192.  00  Gal.  218,  orerruledt  McFarland,  jT, 
holding  that  the  eases  are  diattngnisbabieL 

2.  The  failure  to  record  the  contract  did 
not  increase  the  obiIgati<«  of  a  surety  od  the 
bond. 

Oaiontto  and  Harrison,  33.t  dlsssntins. 

In  bank.  Appeal  from  superior  coart,  Saa 
IHego  county;  Oewge  PuWban^  Jndgo. 

AcUon  by  Kleoslg  sgalnst  A.  M.  Allspangh 
and  M.  &  Ball,  sa  prlndpsls,  and  N.  P.  Lon- 
deen,  as  surety,  to  recover  on  a  building  con* 
tzactoz'B  bond.  From  a  Judgment  for  plai» 
tiflp  defendant  Lundeeo  ivpeals.  Affirmed. 
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Fuilib,  Mowboldw  ft  hewtn,  tar  smpel- 
laat,  Ooii  Scfautze,  for  wiponaMit. 

DB  HAYXN,  J.  The  plaintiff  In  this  ae- 
tioa  seelca  to  Becorer  91,807.25  apoa  a  boUd- 
\ng  contTEctor's  bond  executed  to  him  by  the 
defendants  Allspavgh  and  Hall  as  prlndpala, 
and  by  the  defendant  Londeen  as  Bnrety. 
The  bond  sued  upon  was  execated  on  Oc- 
tober IS,  1887.  and,  after  reciting  the  tact 
that  the  ivincbali  tiiereln  bad  upon  Octo- 
ber 14,  1687.  entered  Into  a  contract  with 
the  plaintiff  here  to  build  fx  him  a  certain 
hooae.  for  the  price  and  In  accordanoe  with 
the  qtedlflcattona  contained  In  aald  oontract, 
proceeds:  "Now,  therefore^  we.  A.  M.  AUi- 
pangb  and  M.  S.  Hall,  as  iniJiclpalf,  and  H. 
y.  Poser  and  N.  P.  Lnndein,  aa  sureties, 
bini  onraelTea.  our  heirs,  eaeentora,  and  snc- 
cessws.  In  the  sum  of  $6,000,  to  tonrrer 
Bare  and  hold  harmless  ttie  said  Charles 
Klesa^  against  any  daims,  demands,  or 
liens  of  all  cbamctsrs  whataoerer  for  ma- 
terial or  labcHT  expended  or  nssd  in  the  build- 
ing, conatmctlng,  and  finishing  of  the  said 
bouse."  The  original  building  ctmtract  was 
not  recorded,  and  the  price  therein  agreed 
to  be  paid  for  tiie  construction  of  the  build- 
ing was  98.000.  Work  under  the  contract 
was  commenced  Ktter  tbe  execution  of  the 
bond  Just  refOTed  to,  and  the  building  was 
completed  by  tlie  contractors  In  accordance 
with  the  plans  contained  In  the  original  con- 
tract, but  plaintiff  was  compelled  to  pay 
in  addition  to  the  contract  price  the  amount 
sued  for  in  this  action  for  the  purpose  of 
discharging  the  liens  for  materials  used  in 
and  labor  performed  on  the  buUding. 
Judgment  was  rendwed  In  the  sapevtor  court 
in  favor  of  plaintiff,  and  the  dsfeodant  Lnn- 
deen  apiteals. 

It  la  proTided  by  section  1188  of  the  Code 
of  Otyll  Procedure  that  all  contracts  fbr  the 
construction  of  buildings,  when  the  amouut 
agreed  to  be  paid  therefor  exceeds  $1,000, 
shall  be  In  writing,  and  filed  In  the  office  of 
the  recorder  of  the  county  where  the  prop- 
er^ ii  situated,  before  work  Is  commenced 
under  the  contract;  and.  If  not  so  filed  with 
the  recorder,  **tli^  shall  be  wbciOj  rold, 
and  no  reoorerjr  shall  be  had  tiierennder  by 
either  party  thereto."  The  section  further 
provides  that  In  such  case  the  labor  and  ma- 
terlals  of  an  persons  exoept  the  contractor 
"shall  b«  deemed  to  bsTe  been  done  and  fur- 
nished at  the  jMrsonal  instance  of  the  own- 
er, and  tber  shall  have  a  lloi  for  the  value 
thereof."  The  appellaat,  Londeen,  dalms 
that  the  bond  sued  npon  In  this  actloa  Is  de- 
pendent upon  the  contract  referred  to  there- 
tau  and  tha^  as  this  contract  la  wholly  yoUA 
under  the  provlsloDS  of  section  1188  of  the 
Code  of  avU  Precednre  joat  dted,  becaoae 
not  filed  with  th*  county  recorder,  the  bond 
la  void  alSQu  ThB  point  Urns  iwessnted  was 
daddsd-  adfsrssly  to  the  contention  of  ap- 
peUant  in  the  caaa  of  Klesslg  v.  Altepangh, 
ftl  OaL  884,  27  Fac  Rep.  662,  tat  which  the 


validity  of  this  same  bond  was  attacked  by 
one  of  the  prlndpala  named  thmin,  upon  the 
ground  now  urged  by  appdlant  In  an- 
swering this  <d>Jectl<ni  to  its  validity,  tha 
conrt  there  aaid:  "Although  the  original 
contract  could  not  be  enforced,  because  not 
recorded,  the  contractor  might  nevertheless 
perfi(»*m,  and  the  plaintiff  could  accept  sudt 
performance,  and  ndther  be  guilty  of  any 
wnmg  In  so  doing;  and  If,  In  performing, 
the  appellant  Incurred  a  paw>nal  liability 
for  labor  or  materials,  whldi  waa  discharged 
1^  the  plaintiff  in  order  to  remove  a  Hen 
firom  his  own  property,  or  at  the  request  ot 
the  appellant,  the  obligatitHi  to  repay  plain- 
tiff Is  created  by  law.  and  would  exist  in- 
dependently of  the  boUdlng  ccmtract,  and  Is 
not  affected  by  any  defect  therein,  and  Is  a 
sufficient  oonslderatlim  to  support  the  ex- 
press undertaking  of  defendant  to  repay, 
and  the  bond  may  therefore  be  deemed  so 
far  an  Ind^ndent  nndertaking  that  the 
right  to  enforce  It  does  not  depend  upon  the 
subsequent  or  continued  validity  of  the 
building  contract  Aa  already  stated,  this 
bond  is  not  within  the  letter  of  section  1183 
of  the  Code  of  Civil  Procedure,  and  it  may 
be  added  that  it  is  not  within  its  reason 
or  spirit,  and  its  enforcement  Is  not  in  con- 
flict with  the  policy  of  that  section."  The 
provision  of  section  1183  of  the  Code  of  Otvll 
Procedure  making  wholly  void,  aa  betwe^ 
the  parties  thereto,  a  written  contract  for 
the  construction  of  a  building  tor  a  price 
exceeding  $1,000,  nnless  the  same  la  filed 
with  the  county  recorder  before  the  com- 
mencement of  work  thereunder,  ts  an  ar- 
bitrary one.  and  ts  not  to  be  extended  to 
any  contract  not  falling  strictly  within  ita  let- 
ter. It  does  not  extend  to  a  bond  Ilka  that 
under  conald^atlon  here,  the  very  object  of 
whldi  Is  to  provide  for  the  payment  of  all 
those  Hens  and  datma  which  It  is  the  chief 
object  of  the  statute  to  secure. 

Nor  did  the  failure  of  plaintiff  to  record 
the  building  ctmtract  Increase  the  obliga- 
tion assumed  by  appellant  as  a  surety  for 
the  principal  obligors  named  In  the  bond. 
It  Is  true  that.  If  mioh  contract  had  been 
filed,  the  liens  upon  the  property  of  plaintiff 
could  not  have  exceedod  the  contract  price, 
and  might  have  been  discharged  with  the 
.money  which  the  plaintiff  retained  in  his 
hands  until  the  final  settlement  with  the 
contractors,  as  prided  for  la  the  building 
wm tract  But  the  failore  to  file  this  con- 
tract with  the  recorder  was  not  an  omission 
to  discharge  any  dnty  which  the  plaintiff 
owed  to  the  defendant  as  a  surety,  and  did 
not  add  to  the  obligation  Imposed  npon  him 
by  the  terms  of  the  Ixmd  whldi  be  dgned. 
Undoubtedly,  the  defendant  might  have  stip- 
ulated In  the  YxmA  that  the  building  contract 
should  ba  lUed  as  a  eondltltm  iHecedeot  to 
his  llaMhty  as  a  snre^;  bat  be  did  not 
do  ao,  and  the  court  Is  not  anthnlzed  to  coo- 
stroa  or  lDt«po1ate  sodi  a  condltltm  Into 
the  bond,  and  In  this  respect  to  make  a 
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new  contract  for  the  parti es  wbo  execoted 

It  The  bond  was  executed  In  view  of  the 
fact  that  the  contractors  were  aboat  to  com- 
mence the  section  of  a  house  for  plain- 
tiff in  accordance  with  the  written  contract 
mentioned  in  the  bond,  and  the  lole  porpose 
of  the  bond  was  to  protect  the  plaintiff 
ttsalnst  the  consequences  of  a  failure  of  the 
contractors  to  pay  the  personal  obUgatlonB 
which  they  might  incur  for  labw  and  mat&- 
rlals,  in  the  event  that  they  aetnaUy  con- 
structed tor  him  the  bnUdtng  referred  to 
In  the  contract;  and  It  is  the  duty  of  the 
court  to  enforce  it  according  to  its  terms. 
The  case  of  Lumber  Co.  t.  Neal,  90  OaL  213, 
27  Poc.  Rep.  iSSf  dted  by  appellant,  does 
snstaln  his  contentlou;  bat,  upon  a  toon 
careful  consideration  of  the  question  therein 
decided,  we  are  not  satlsfled  with  the  con- 
cluslon  reached  tak  ttat  can.  Judgment  and 
order  affirmed. 

We  ooncnr:  BBATTT,  0.  J.;  FITZOBilU 
ALD,  J. 

UcFARIiAND,  J.  I  concur  in  the  foOg- 
ment  and  In  the  o|rini<m  of  Ur.  Justice  DB 
HAVBN,  ezc^t  that  I  think  the  case  dls- 
tingulsbatde  f^Mn  that  of  Lumber  Oa  t. 
NeaL 

We  dlSHOt:  GAROUTTD,  J.;  HARRI- 
SON, J. 


In  re  BLTTHBfS  BSTATD.    (Nbi  14387.) 

(Sniveme  Court  eC  GalUbniia.  Aug.  81,  1803.) 

Bw  Judicata— PsiTDiiTe  Biqet  to  Appbai. 

Since,  OQder  Code  CiTil  Proc  I  1049,  by 
whldi  an  action  Is  pending  antU  tlie  time  for 
appeal  has  expired,  or  the  judgment  has  been 
sooner  satlsfled,  a  jndgment  until  then  is  not 
final,  an  oiwatlsfied  decree,  the  time  for  an  ap- 
peal from  which  has  not  expired.  Is  no  en- 
dence  (rf  the  facts  thweby  sludged. 

In  bonk.  Appeal  from  superlcv  court,  city 
and  county  ot  San  Francisco;  J.  V.  Coffey, 
Judge. 

Petition,  in  the  matter  of  the  estate  of 
Thomas  H.  Blythe,  deceased,  for  a  family 
allowance  to  Florence  Blythe^  Appeal  £rom 
an  ordo'  granting  the  same.  Berersed. 

H.  8.  Brown,  John  R.  JaAoe^  W.  S.  Good- 
fellow,  and  Bdward  B.  Toylcn;  tor  ajqpd- 
lants.  W.  H.  H.  Hart,  Oarber,  Boalt  A 
Blalu^  nua.  L  Bergln,  and  W.  W.  Foots, 
for  rei^Mident 

GAROUTTB,  J.  ms  appeal  la  proaecated 
from  an  order  granting  a  family  allowance 
to  Florence  Blythe.  Upon  the  hearing  of  the 
petition  fOT  the  allowance,  counsel  for  the 
applicant  Introduced  in  eridence  the  flndlnga 
of  fhct  oondustona  ot  law,  and  the  decree 
hmetoCora  made  and  entered  In  the  action  of 
Btythe  T.  AyecB  et  aL,  whcnin  It  la  foantf 
and  adjudged  that  Florence  Blythe  to  the 
lawful  diUd  and  hdr  of  Thomas  H.  Blythe, 


deceased.  The  petitioner,  aside  from  certain 
matters  pertaining  to  property,  rested  her 
application  vpaa  the  f<H*egotD^  eTidmce.  .^i- 
peUonts  thereupon  requested  the  court  to 
grant  a  continuance  for  sudi  reasonable  time 
as  would  enable  them  to  perfect  an  appeal 
to  the  supreme  court  from  the  Jodsmeot 
in  mythe  t.  Ayos,  and  stated  that  tlicT 
Intended  in  good  fklth  to  appeal  from  audi 
Judgment,  and  also  asked  tor  a  oontfamance 
tot  the  purpose  of  introducing  testUnony  to 
prore  that  the  petitimer  was  not.  In  tuet^ 
the  diild  of  said  IluMnas  H.  Blythe.  de- 
ceased, or  a  membtf  of  his  family.  Theae 
motions  being  denied,  appellants  then  mored 
the  court  to  d«iy  the  prayer  of  said  peti- 
tioner, npmi  ttie  grounds  that  no  erldettoe 
had  been  Introduced  that  she  was  the  child 
ot  said  ntomaa  H.  Blythe,  deceased,  or  a 
member  of  his  family,  other  than  the  find- 
ings, etc,  (to  which  reference  has  already 
been  made,)  and  that  said  findings  of  fact, 
ctmduslMu  ot  law,  and  decree  show  ^t 
petitioner  never  was  the  adopted  child  of 
Blythe,  the  deceased.  Ttils  motion  was  de- 
nied, and  the  family  allowance  ordered. 

We  do  not  find  it  neceasair  to  cwkslder 
the  dalms  of  coonsd  that  the  court  abused 
Its  discretion  in  not  granting  appellants  a 
reasonable  cmitlnnance  for  the  purposes  stat- 
ed, as  the  decree  must  be  rerersed  upon 
other  grounds.  Neither  do  we  deem  the 
cfmtentlon  of  appdlants  sound  wher^  It  is 
insiBted  that  the  court  hod  no  Jurisdiction 
to  make  the  order  of  allowance,  became  the 
petitiono-'s  status  as  the  diild  of  Blythe  was 
denied.  TbMt  was  a  quesdcm  of  fact  ftir  the 
court  to  determine  before  denying  or  grant- 
ing the  application,  and  in  no  sense  Jurlsdic- 
ttmoL  The  decree  must  be  reversed  be- 
cause thoe  la  no  eridMue  to  sl^lport  it.  Ap> 
peDants  were  preamt  at  the  bearing  at  the 
^plicatim,  and  denied  the  attegation  of 
the  petition  that  Florence  Blythe  was  the 
diUd  and  heir  at  law  of  Blythe,  deceased. 
To  prove  that  fact  findings,  conclusions  of 
law,  and  decree  In  thQ  case  oi  Blythe  v. 
Ay  errs  were  Introduced  in  evidence.  We 
think  tttem  vlioUy  Insnfflciait  to  prove  It. 
The  findings  and  decree  In  that  aetlott  vera 
filed  and  entered  October  22,  1690.  The  ap- 
plication for  an  allowance  was  filed  and 
heard  October  81,  1890.  The  Judgment  warn 
but  nine  days  oid  when  offered  in  evidence^ 
and,  undw  the  statute  the  losing  parties 
were  entilled  to  an  ^peal  team  It  at  anj 
tfane  within  00  daya  ftom  Its  renditicm.  By 
virtoe  oC  aectlon  lOtt  of  the  Code  ot  OirU 
Procedure^  an  actkm  is  pending  until  the 
time  for  appeal  has  exceed,  or  the  j lodgment 
sooner  satisfied,  litis  Jtidgment,  being  but 
nine  days  old>at  the  date  osC  the  hearing,  and 
not  aatlafled,  alEiwded  no  evidence  of  the 
facta  flunln  found,  tor  it  was  not  a  final 
jndgmon^  InasnnidL  at  tbm  action  ma  still 
pending.  A  Jndgmenl^  In  oidar  to  bo  ad- 
mimUe  in  erldaice  for  the  porpoao  oC  vtar- 
Ing  facta  therein  radted,  araat  ka  A  final 
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JadgnMBt  iB  ttie  caoM;  and.  If  Uw  action  In 
wbldi  the  Jndgmait  Is  rmdered  !■  bUU  peoid- 
iag,  neocMuUr  the  Judgment  !•  not  flnaL 
Aa  wu  nid  In  HSIf  t.  fflierwood,  83  OsL 
478:  "AlOunich  a  judgment  ma:j  be  final 
with  reference  to  the  court  which  pn>- 
noonced  it,  and  as  nxdi  be  Uie  snbjeet  of 
aiq;>eal,  jet  It  la  not  necessarllj  final  with 
tetemaw  to  the  propeitr  or  rights  affected 
w>  long  as  It  la  subject  to  appeal,  and  llaUe 
t»  be  reTersed."  The  sound  policy  of  a  law 
which  win  not  allow  a  decree  to  stand  vpoa 
sach  erldenos  la  wdl  ninstrated  bj  the 
BlyOie  lltigatl<».  IUb  judgment,  whl<^  was 
introdnced  In  erldence  upon  the  hearing  of 
the  matter  of  famll;  allowance  to  proTO  the 
patemltr  of  the  child,  has  since  been  at- 
tacked by  appeal,  and  the  matter  Is  now 
pending  In  this  court.  Let  us  assume  that 
the  judgment  win  be  rermed  upon  the  And- 
Ings,  and  the  cause  mnanded,  with  direc- 
tions to  enter  Judgment  for  appellants;  tty 
such  assumption  the  judgment  upon  whl(^ 
the  decree  of  family  allowance  was  based 
has  gcme  forever.  It  has  not  only  disap- 
peared, but  the  evidence  of  the  pat«ni^ 
of  the  dilld  upon  which  the  allowance  was 
granted  Is  declared  by  the  court  of  last  re- 
sort to  be  no  erldwce  of  such  paternity. 
If  this  Judgmmt  was  evidence  of  the  fact  of 
paternity,  it  was  conclnslTe  evidence  of  that 
&ct,— It  was  res  adjudlcata.  Tet  diat  can- 
not be  possible^  for.  nothing  is  res  adjudlcata 
until  it  has  reached  final  Judgment  As  was 
said  In  Webb  v.  Bn<*rtew,  82  N.  T.  660:  "It 
Is  ther^ore  only  a  final  judgment  upon  the 
merits  whidt  prevMits  farther  contest  upon 
the  same  Issne,  and  becomes  evidence  In 
another  actlMi,  between  the  same  parties 
or  their  privies.  Until  final  judgment  Is 
reached,  the  proceedings  are  subject  to 
change  and  modification,  are  Imperfect  and 
Inchoate,  and  can  avail  nothing  as  a  bar  or 
aa  evidence,  nntn  the  Judgment  with  Its 
Twity  as  a  record,  settles  finally  and  conclu- 
sively the  questloa  at  Issue."  And,  again: 
"Whenever  It  falls  to  fix  and  determine  the 
ultimate  rights  of  the  parties,  wherever  It 
leaves  room  for  a  final  decision  yet  to  be 
made,  it  is  not  admissible  In  another  action, 
for  the  plain  reason  that  It  has  finally  de- 
cided and  settled  nothing.  UntU  the  judg^ 
raent  comes,  no  man  can  know  what  the  ulti- 
mate decision  will  be."  In  Hairls  v.  Barn- 
hart  (CaL;  decision  filed  March  18,  1883.) 
32  Pac.  Bep.  689,  It  Is  decided  that  a 
judgment  cannot  be  pleaded  In  bar  where  It 
has  not  been  satisfied  and  Hie  time  for  ap- 
peal has  not  expired.  In  other  words,  the 
judgment  Is  not  a  final  Judgment  If  the  ac- 
tion Is  stIU  pmdlng,  and  the  plea  should  be 
In  abatement.  In  Nafteger  v.  Oregg,  (CaL; 
dedslon  filed  July  21.  ISdS,)  38  Pac.  Rep. 
757.  the  doctrine  Is  again  declared,  some  of 
the  justices  holding  that  "when,  upon  the 
sobmlsslon  of  the  case,  It  appeared  to  the 
court  that  a  year  had  not  elapsed  since  the 
entry  of  the  judgment  and  no  other  evi- 


dence upon  that  Issue  had  ben  introduced, 
tike  court  should  have  hdd  that  It  did  not 
constltnta  a  bar,  for  tiie  reason  that  under 
tb«  provisions  of  section  1049,  Code  ClvU 
Proc-,  the  action  was  deemed  to  be  still 
pending."  Othw  members  of  the  court  went 
to  greater  lengths,  and  declared  the  judg- 
ment Inadmissible  as  evidence  for  any  pur- 
pose. For  the  foregoing  reasons  we  con- 
clude the  evidence  Is  wh<^  insnfident  to 
support  the  order.  Let  the  order  be  re- 
versed. 

We  concur:  HePARIiANX),  J.;  TITZOBB- 
ALD,  J.;  DS  HAYfflN,  J. 


YON  SCHMIDT  v.  WIDBBB.  Treasurer. 
(No.  16,160.) 

(Supreme  Coort  of  California.  Sept  11,  188&) 
CoUH-n— Pbactici — Obdbrs. 

1.  Uader  the  peasant  constitutlmi,  wbtn* 
ever  a  Judge  of  the  superior  oourt  is  treient  at 
the  |)lace  designated  for  the  transaction  «f 
judicial  business,  and  there  assumes  to  trans- 
set  such  business,  his  acts  are  the  acts  of  the 
"court:"  and  ther^ore  an  order  dlspenslDs 
with  an  undertaking  oa  an  atH)eal,  made  and 
signed  by  a  judge  m  the  superior  court  of  San 
Francisco  countj  while  holdmg  a  session  of  one 
of  the  dqmrtments  of  the  court  at  Its  court 
room,  is  a  sufficient  compliance  with  Code  Civ- 
il Proc.  {  94U,  proTidiog  that  the  "court"  be- 
low may  dispense  with  sn  undertaking  on  ap- 
peal in  certain  cases. 

2.  Since  thne  is  no  provisiai  reqnlrlnc  or- 
ders of  the  superior  court  to  be  enterra  at 
length  on  its  minutes.  It  la  sufficient  If  an  or- 
der dispensing  with  an  undertaking  on  anMal 
be  filed  with  the  dark. 

Departmoit  1.  Appeal  from  superior 
court  city  and  county  of  San  Francisco; 
A.  A.  Sanderson,  Judge. 

Action  by  one  Yon  Schmidt  against  one 
Wldber,  treasurer  of  the  dty  and  county  of 
San  Francisco.  There  was  a  Judgmrat  for 
plaintiff,  and  defendant  appealed.  Beqpmdp 
ent  moves  to  dismiss.  I>enled. 

Harry  T.  Cresw^  for  api»dlant  tOdaa 
Jk  TU^n,  tta  respondent 

HABBISON,  J.  Uotion  to  dismiss  the  ap- 
peal The  appellant  was  sued  In  his  official 
capacity,  as  treasurer  of  the  city  and  county 
of  San  Francisco,  and  has  appealed  from  the 
Judgment  against  him.  Section  946,  Code 
Civil  Proc.  provides  that  the  court  below 
may,  In  Its  discretion,  dispense  with  an  un- 
dertaking on  appeal  "when  the  appellant  is 
an  executor,  administrator,  trustee,  or  other 
person  acting  In  another's  right;"  and  In 
Scheerer  v.  Sdgar,  67  CaL  877,  7 'Pac.  Bep. 
760,  It  was  held  that  this  section  applied 
to  an  action  against  a  municipal  officer  In 
his  official  capacity.  On  the  19th  of  July, 
1892.  after  the  d^endant  had  given  his 
notice  of  appeal,  the  Honorable  James  M. 
Troutt  one  of  the  judges  of  said  superior 
court,  and  the  presiding  Judge  thereof,  while 
holding  a  session  of  ime  at  the  department! 
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of  Oie  ovart  «t  Its  court  iDom,  and  vncaced 
in  the  trial  of  a  cause  tben  pauUnff  In  said 
deiwrtiiient,  up<m  tlie  motion  of  the  attomer 
fbr  the  defendant,  made  and  sisned  an  order 
dispensing  witb  any  undertaking  upon  said 
appeal,  which  be  returned  to  said  attorn^, 
and  It  was  on  the  same  day  filed  with  the 
<ierk,  bat  no  record  thereof  was  ever  made 
in  the  minutes  of  the  court.  The  respond- 
ent now  moTes  to  dismiss  the  appeal  for  the 
want  of  an  undertaJdng,  upon  the  ground 
that  an  order  dispensing  with  an  under- 
taking on  appeal  can  be  made  only  by  the 
court,  whereas  the  foregoing  order  was 
made  by  a  Judge,  and  not  by  the  court. 

A  court  is  a  tribunal  presided  over  by 
one  or  more  Judges,  for  the  exercise  of  such 
Judicial  power  as  has  been  conferred  npon 
It  by  law.  Blackstone,  following  Ooke,  de- 
fines It  as  **a  place  where  Justice  Is  Judi- 
cially admhUsteredt"  0t  BL  Comm.  2S;)  but  It 
Is  also  essential  that  this  place  be  designated 
1^  law,  and  that  the  person  or  peisoDs  who 
are  authorized  to  administer  Justice  be  at 
that  place  for  the  purpose  of  administer- 
ing Justice  at  such  times  as  may  be  also 
designated  law.  The  times  fixed  by  law 
for  the  transaction  of  Judicial  business  are 
called  "terms,"  and  the  periods  between  the 
end  of  one  term  and  the  beginning  of  the 
next  are  called  "yacations."  These  "terms" 
vary  In  dlCFerent  Jurlsalctions  according  to 
the  statutes  by  which  they  are  fixed;  In 
some  states  ending  at  fixed  dates,  and  In 
others  continuing  untU  the  commencement 
of  a  succeeding  term.  Formerly,  In  Eng- 
land, there-  were  four  terms  of  court  In  each 
year,  and  their  duration  was  so  fixed  ttiat 
there  were  only  91  days  in  each  year  dur- 
ing which  the  courts  could  be  In  session. 
As  the  Judicial  business  Increased,  it  became 
impossible  to  transact  it  all  within  these 
periods  of  time,  and  there  grew  up  the  prac- 
tice of  hearing  many  matters  "out  of  court" 
with  the  same  effect  as  If  heard  while  the 
court  was  in  session;  but  the  matters  wlilch 
were  thus  heard  were  only  such  as  per- 
tained to  causes  pending  In  court,  and  which 
were  of  a  nature  to  expedite  or  facilitate 
the  Judicial  disposition  of  the  pending  cause, 
to  which  they  were  merely  subsidiary  or 
et^teraL  At  a  later  day  the  practice  arose 
otf  hearing  and  dlq^dng  of  such  matters 
at  certain  hours  during  "term  time"  while 
the  court  was  not  In  formal  session,  and 
subsequently  certain  hours  of  each  day  were 
fixed,  at  which  one  of  the  Judges  would 
bear  these  matters  while  the  court  was  actu- 
ally in  session.  The  motions  and  orders  thus 
made  were  iald  to  be  heard  and  disposed 
of  "at  chambers,"  for  the  reason  that  they 
were  heard  by  the  Judge  at  his  chambers, 
rather  than  in  the  court  room,  but  the  term 
*^ambera"  finally  became  extended  so  as 
to  indude  any  place,  either  In  or  out  of  the 
eoort  room,  at  which  a  Judge  may  bear  ap- 
fUeatioas  or  make  orders  while  the  court 
Is  not  la  wsBkm,  In  mattera  pending  in  tiist 


eewL  Tte  distlnctloM  between  thw  mat- 
ters which  coDld  be/heard  In  court  and  those 
which  could  be  heard  at  chambers  arose 
from  convenience,  rather  than  from  any 
other  cause,  bat  .they  were  limited  to  the 
subsidiary  and  Inddeotal  steps  in  practice 
and  procedure,  leaving  to  the  coort  the  Ju- 
dicial determination  of  ttae  lasiies  preeoited 
by  the  pleadings,  and  which  formed  a  part 
of  tbe  record.  The  term  "court,"  an  nsed 
in  the  Code  of  OItII  Procedure,  means  some- 
times the  place  where  the  court  ta  held, 
sometimes  the  tribunal  itself,  and  sometimes 
the  IndlTldnal  presiding  orer  the  tri- 
bunal, and  in  many  cases  is  nsed  symmj- 
moudy,  Bs  wdl  as  intearhangealdy.  with 
"Judge;"  and  wbetiier  the  act  is  to  be  per 
formed  by  the  oa*  or  tiie  other  Is  gaierally 
to  be  determined  by  the  character  of  tike 
act,  rather  than  fay  snch  deslgnatloo.  Sec- 
tion 106  prortdea  that  a  Judge  "may,  at 
chamb^v,  grant  all  ordets  and  writs  wUdt 
are  usually  granted  In  the  first  Instance  up- 
on an  ex  parte  appUcation;"  and  aectSoa 
1004  proTldea  that  orders  made  oat  of  court 
may  be  made  by  the  Judge  of  tbe  court  in 
any  part  ot  the  state.  Prior  to  the  adop- 
tion of  the  present  constitation  there  were 
fixed  terms  in  this  state  for  the  transaction 
of  Judicial  business  by  tbe  serwal  district 
courts,  and  any  act  done  by  a  court  after 
Its  t^m  had  ended  was  rold.  Bates  t. 
Gage,  40  OaL  183.  Upon  tbe  adoption  of 
the  present  constitution,  all  terras  of  coort 
were  abolished,  and  by  its  proviskiQS  (article 
6,  I  6)  the  superior  courts  are  always  opeo, 
and  (section  6)  In  San  Francisco  there  may 
be  as  many  sessions  of  said  court  at  the 
same  time  as  there  sre  Judges  thereto;  and 
"the  Judgments,  orders  and  proceedings  of 
any  session  of  tbe  superior  court,  held  by 
any  one  or  more  of  tiie  Judges  of  said  courts 
reepectiTdy,  shall  be  equally  effectual  as  If 
all  the  Judges  of  said  respective  ooorts  pre- 
sided at  such  sessimi."  Under  the  present 
constitution  of  this  state,  therefore,  when- 
ever a  Judge  of  the  superior  coort  Is  prcaeot 
at  the  place  designated  for  Ae  transaetlfia 
oX  Judicial  badness,  and  there  assomes  to 
transact  such  business,  his  acts  may  be  con- 
sidered as  tlks  acts  of  the  covrt  of  which 
he  Is  a  Judge. 

There  Is  no  provision,  either  in  the  eon- 
stitntlon  or  by  statute,  which  requires  the 
presence  of  any  other  officer  tban  the  Judge 
to  constltuto  a  court,  or  to  atrthortse  the 
transaction  of  Jtidldal  busineeB,  nor  |s  ther* 
any  provision  of  law  which  requires  all  tba 
orders  of  a  court  to  be  entered  at  length  la 
Its  minutes  In  ordra  that  th^  may  be  ^ect- 
Ive;  and  by  section  lOOS,  Oode  Olvll  Proc, 
evray  direction  of  a  court  or  Jtidge  Is  sn 
order,  whether  it  be  mer^  made  In  writ- 
ing or  entered  In  the  minutes.  If  it  la  not 
entered  It  ahould,  however,  be  filed,  bk  coder 
thart  It  may  form  a  part  of  the  records  In  tin 
case.  Tbe  county  clerk  Is  ex  offido  the  derfc 
of  the  sivefltor  ooort  at  bla  aomtr,  and  Us 
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duties  are  fixed  by  statute  and  are  defined 
In  eecUon  111  of  tbe  conntj  goTemment  act, 
(St.  1891.  p.  322.)  nils  fltaitute,  however,  is 
Intended  to  define  hia  datles  as  a  political 
officer  of  the  states  rather  than  to  prescribe 
or  Umlt  t£e  functl<HUi  or  Judicial  powers  of 
the  court  He  la  not;  however,  by  this  act, 
required  to  do  more  than  to  "ent^  a  «ynoi>- 
sls  of  all  orders.  Judgments  and  decrees 
proper'  to  be  ent»ed,  unless  the  court  shall 
OTder  them  to  be  entered  at  length."  By  sec- 
tlon  1062,  Code  CMl  Proc..  he  Is  required 
to  keep  a  register  of  actions  In  wUch  he 
must  enter  the  title  of  the  action,  "with  brief 
notes  under  it  from  lime  to  time  of  all  papers 
filed  and  proceedings  had  therein."  He  Is 
also  required  to  make  In  the  minutes  of  the 
court  an  entry  of  certain  acts  and  transac- 
tions had  or  done  in  the  preeenco  of  the 
court  by  the  parties  to  an  action,  such  aa 
their  oral  consent  to  a  waiver  of  a  trial  by 
Jury,  {section  631,)  or  of  findiogs  of  fact,  (sec- 
tion 634,)  or  tb^  agreement  to  a  reference, 
(section  638;)  and.  In  case  at  receiving  a  ver- 
dict opon  the  trial  of  a  cause  by  a  Jury, 
he  la  to  make  an  entzy  of  tbe  time  of  trial, 
the  names  of  the  jurors  and  witnesses,  and 
to  set  out  the  verdict  at  length,  (section  62a) 
These,  however,  are  matters  which  form  a 
Ttropa  connection  between  the  pleadings  and 
tbB  Judgment,  and,  as  they  are  a  digression 
In  the  iwogress  of  a  trial  from  tbe  general 
eonrse  of  procedure  designated  tor  obtaining 
a  Judgment  upon  the  iBsnes  prtsented  by  the 
pleadings,  the  legislature  has  deemed  it  prop- 
er that  they  should  be  erldenced  by  a  per- 
manoit  memorandum  thereof.  But  these 
entries  In  tiie  minutes  are  evld^t^  Intended 
for  4he  guldanoe  of  the  court  in  Its  further 
action  in  the  cause,  and  cease  to  be  of  value 
tipoB  the  entry  of  the  Judgment,  for  they 
form  no  part  of  the  Judgment  roll,  or  "rec- 
ord" of  the  Judicial  action  of  the  court,  (sec- 
tion VTO,)  and  cannot  be  used  to  Imjieach  that 
record.  With  the  exception  at  cndera  in  mat- 
ters of  probate,  (section  1704,)  there  la  no 
provision  In  the  Code  of  CSvll  Procedure 
which  reqirirea  tbe  clerk  to  «iter  In  his  min- 
utes any  order  of  the  court  made  during 
tbe  trial  ot  the  cause,  or  at  any  time  afto* 
taane  and  before  Judgment  ^Fhe  final  action 
of  the  court  upon  the  lame  made  the 
Readings,  and  wbldi  la  a  Judicial  determl- 
natlott  of  that  Issue,  la  to  be  recorded  by  the 
derk  In  the  Judgment  book.  Sectlfm  66&  It 
la  MiGDtlnl,  taowenr,  that  the  acthm  of  the 
court  be  made  a  matter  of  record.  In  order 
that  there  may  be  no  uncertainty  as  to  what 
Its  actloa  baa  been,  and  tx  this  purpose  U 
la  ciistoinai7,  as  ireU  aa  eiqpedlent  to  have 
Its  acta  entered  In  tbe  mlnutea  k^t  by  tbe 
derk;  but  If  the  order  la  franuUIy  lawparad 
and  signed  by  the  Judges  and  made  a  matter 
of  record  by  flUnv  with  the  detk,  the  same 
and  la  attained  as  it  It  were  spread  at  length 
upon  Ube  minutes  ot  ita  daUy  traiuHictlcnu. 
Jul  WAS  said  In  Mlea  t.  Bdwarda,  9B  GaL  47, 
•0  FKc  Bap.  184:  mie  acttcn  ot  tba  oottit 


does  not  depend  tqwu  Has  entry  of  tta  orden 
by  the  cletk,  but  upon  tiie  fiict  that  the  or- 
ders have  beoi  made;  and,  whenever  It  Is 
shown  that  an  order  has  been  made  by  ttie 
cotirt,  it  Is  as  effective  aa  if  It  had  been  en- 
tered of  record  by  the  deric."  We  hold, 
therefore,  that,  as  the  order  In  question  was 
made  by  a  Judge,  who  at  the  time  was  at  the 
place  designated  toe  holdtog  court,  snd  In 
the  exercise  of  his  Judicial  functions  aa  a 
court,  It  was  a  snlficlent  compliance  with  the 
provisions  of  section  046,.  and  the  motion  to 
dismiss  the  appeal  Is  thwefore  denied. 

We  concur:  McFARL^D,  J.;  PATBIt- 
SON.  J. 


PALMTAO  V.  ROADHOUSB  et  sL  (No. 
16.018.) 

(Snpreme  Court  of  California.  Aug.  81,  1893.) 

SUTUTB  OS  Ll]aTl,TI01?B  — ESTOPraL  TO  PLBin— 

Dkmurrbh. 

1.  The  fact  that  a  mortgagw  was  the  gea- 
eral  attorney  of  the  mortgagee  In  other  mat- 
ten  does  not  make  the  position  of  the  mwi- 
gagor  a  fidndaxy  one.  or  render  it  aartbing  but 
adverse  to  the  mortgagor's  Interest,  as  far  as 
the  mortgage  is  eoQcemed.  so  as  to  estop  him 
to  set  up  the  statute  of  limitations  to  an  ac- 
tion of  foredoenre. 

2.  Under  the  OallfonUa  [»aotlce,  when  all 
the  facta  that  defendant  would  be  required  to 
prove  to  sustain  his  plea  of  the  statute  of  11m- 
itatioQS  appear  on  tne  face  of  the  complaint, 
defendant  may  take  advantage  thereof  by  de- 
murrer; but,  to  uphold  a  demurrer,  the  com- 
plaint mast  show,  not  that  the  cause  of  action 
mar  be  barred,  bat  that  It  la  barred. 

Oommlsaionets'  dedslouL  Department  2. 
Appeal  from  superior  court,  Monterey  oounty. 

Action  by  Frederika  Palmtag  against 
George  W.  Roadhouse  and  Emma  Road- 
house,  his  wife,  to  foreclose  a  mortgage. 
From  a  Jndgmmt  for  defendants,  plaintiff 
appeals.  Reversed. 

Jamee  Hall  and  Cross  ft  Hall,  for  appel- 
lant 8w  F.  OeU  and  John  J.  Wyatt,  Cor  re- 
spondents. 

SBARLS,  a  This  Is  an  action  broni^t 
to  foredose  a  mortgage  given  by  the  defend- 
ants, George  W.  Roadhouse  and  wife,  to 
aecure  a  promlaaory  note  for  f  1,5S0  and  in- 
terest, made  by  aald  defiendantB,  Roadhooae 
and  wife;  The  note  and  mortgage  were 
dated  Mardi  25,  1886,  and  the  note  was  pay- 
aUe  to  Flredeilka  Palmtag,  or  order,  one 
year  after  date.  The  action  yn»  commenoed 
July  9,  1890,— aa  may  be  seen,  more  tiian 
A>ur  yean  after  tbe  matoilty  of-  the  note; 
Defendants  demurred  to  the  complaint  npon 
tbe  gFonud,  among  otbera,  tbat  the  cause 
of  aotkm  was  barred  the  j^vlslons  of 
aectkm.  837  of  the  Code  of  CtvU  Frocednre  of 
the  state  of  Calif onria.  Plaintiff,  in  her 
complaint,  and  with  an  evident  view  to  avoid 
tlie  apparent  bar  of  13ie  statute  of  four  yean^ 
tauMrted  In  ber  comiAalnt  Uie  following  etate- 
ment:  mtat  MM  defendant  Oeiurge  W. 
BoMnuRiae  la  an  nttwney  and  connsdor  at 
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law.  and  engaged  In  111*  praetlc*  of  law  at 
Salinas  0117,  Monterey  ootuil7,  Oal.,  and  that 
plaintiff  to  a  widow  woman,  residing  at 
WaXsonTlll^  Santa  Cnia  ooonty,  OeL,  and 
that  tbe  Ikctn  set  fortb  In  tills  paragraph 
hETe  exteted  for  sereral  years  last  past. 
That,  for  about  Atc  years  last  past,  said  de- 
fendant George  W.  Roadbonae  has  been  act- 
ing as  the  attorney  and  coulldeutlal  agent 
tor  this  idalntlff.  and  plaintiff  always  had 
fnll  faith  In  hto  honesty  and  nprightneas, 
and  placed  imidldt  ocmfldence  In  his  declara- 
tions and  advice  to  her.  That  at  Tarlona 
and  sundry  times  between  March  25,  1886, 
and  March  25,  1890.  defeitdant  Oeorg«  W. 
RoadhoQse  told  plaintiff  and  wrote  to  plain- 
tiff that  she  need  not  trouble  herself  abont 
that  note  and  mortgage,  (meaning  the  note 
and  mortgage  set  out  in  this  complaint;) 
that  he  would  pay  It  b^ore  It  outlawed,  or 
words  to  that  effect;  and  Tatious  and  sundry 
other  statemei^  of  like  lmp<»t,  all  of  which 
statements  plaintiff  fully  believed  and  relied 
upon,  niat  idaintlfl  I>  ft  woman  not  coUr 
Twsant  with  budteien  aflTalra  and  matters, 
and  rdled  Implldtly  on  the  aforesaid  aasn^ 
tiona  of  hor  agent  and  attorney.  That  de- 
fendant Qetage  W.  Roadhoose  was  at  all 
times  herein  mentioned  the  husband  and 
agmt  of  defendant  Emma  Boadbouse,  and 
acted  m  that  oapadty  In  all  mattera  putatn- 
big  to  said  note  and  mor^ag&  That  said 
defraidant  Bmma  Boa^ouse.  as  jdalntlff  la 
informed  and  bellerea,  and  therefore  alleges, 
well  knew  each  and  erery  fact  set  oat  In 
tUs  paragraph  before  March  29.  1890,  and 
agreed  thereto  and  aoiiQieaced  therein.**  The 
demurrer  was  sustained  by  the  court,  and, 
plaintiff  dedlidnc  to  amend,  final  Judgment 
WHS  altered  In  fftTor  of  defendants,  ttom 
which  Judgment  the  pl^ntiff  appeals. 

The  do<^rlne  of  estoppel.  lnT<Aed  by  ftppet- 
lant  against  the  defendants,  cannot  be  main- 
tained. It  la  not  made  to  appear  that  George 
W.  Roadhouw  oocnpled  any  fiduciary  rela- 
tSoa  to  plaintiff  In  the  matt^  of  the  note 
and  mwtgage.  Wm  imaltlon  as  to  that  trans- 
aotltm  was  adTene  to  the  ^alntlfl.  and  the 
fitct  that  he  mm  her  attorney  In  other  mat> 
tan  did  not  alter  Us  statoa  In  this  respect; 
at  least,  It  osnnot  be  presomed  to  hare  done 
■Ok  In  the  absHkoe  of  express  aTermmta  <m 
the  sul^ect 

2.  The  complaint  stated  tacts  sufficient  to 
constitute  a  cause  for  action,  and  the  de- 
murrer was  evidently  soatalned  upon  the 
theory  that  jdalntlff's  cause  of  action  was 
barred  the  proTUons  of  section  837  of 
the  Code  of  avfl  Procedure,  (statute  Ilmlt- 
Inc  actions  to  four  yeom)  The  attempted 
averment  of  teots  In  avtridance  of  the  stat- 
ute to  not  ezidldt  and  dear,  and  the  oom- 
Idalnt  would  have  be«i  open,  perhaps,  to  a 
demurrer  nptm  tbe  ground  that  the  complaint 
was  ambiguous,  nnlntelllgitde,  or  uncertain; 
bat  a  demurrer  to  a  cause  of  action,  upon 
the  ground  tbat  it  to  barred  by  the  statute 
of  limitations,  can  only  be  sustained  where 


the  pleading  shows  It  dearly  open  to  the  ol>- 
Jeotlon.  To  uphold  a  demurrer  for  thb 
cause,  the  compl^t  Aould  Aow.  not  flut 
the  cause  of  action  may  be  barred,  but  that 
It  iB  barred.  Where,  from  the  pleading,  the 
question  to  left  In  doubt,  an  answer  setting 
up  the  plea  diould  be  resorted  to.  Farrts  t. 
Merrlttt,  63  OeL  118;  Harmm  Pa<e,  62 
CaL  448;  Smith  r.  Richmond,  19  CsL  4n; 
Barrlnger  v.  Wardm.  12  CaL  31L  At  com- 
mon law  the  statute  of  llmltationfl  can  onl; 
be  Interposed  by  plea,  and  could  not  be  urged 
upon  demurrer  to  the  dedaratlon,  although 
apparent  up<m  its  faoe.  In  equity  tb»  rule 
was  that,  if  all  the  facta  which  a  defendant 
would  be  required  to  prove  t»  sustain  hto  plea 
appeared  upon  the  fftoe  of  the  complaint, 
the  defendant  might  take  advantage  of  it  1^ 
demurrer.  We  have  substantially  aOopted 
the  equitable  mode  of  fdeadlng;  and  with  It 
the  practice  of  permitting  the  statute  of 
limitations  to  be  IntHposed  by  mj  of  de> 
nmrrw  In  a  propw  case.  In  tbe  presoit 
■  ease  I  am  <tf  the  opinion  fliat,  admitting  all 
the  facts  of  the  complaint  to  be  tme.  Indnd- 
ing  those  defectively  pleaded,  but  not  ob- 
jected to,  defendants  were  not  entitled  to 
Judgment  upon  the  ground  that  the  plain- 
tiff's craDplaint  showed  her  demaad  to  be 
barred  by  the  statute  of  Umltatlons.  It  fol- 
lows ttiat  the  Judgrawt  of  ttte  oomt  bdow 
durald  be  reversed,  and  the  court  directed 
to  overrule  1h«  denmrr«  to  the  comgiabrt; 
with  leave  to  defendants  to  answer. 

W«  ooncnr:   BBLOBBR,  O.;  YANCUEF, 

a 

PER  OURIAM.  For  tbe  rossoiis  given  to 
the  foregone  iqiiilnlon,  flie  Judgment  at  the 
court  below  to  reversed,  with  directions  to 
overrule  the  demurrer  to  the  complaint,  and 
with  leave  to  defendants  to  answer. 


DUNCAN  T.  ORADT  at  sL  (Ko.  16,471) 

(Snpreoie  Court  of  Callftmla.  8^  14,  UBS.) 

Affbai«— TAxnce  voa  Dbut— Duueaa. 

When  it  vppeaTM  by  the  oncoatradicted 
affidavit  of  reepwdent.  on  an  appeal  from  t 
money  jndsrment,  that  the  appeal  waa  takn 
mer^  for  delay,  and  that  there  was  no  pre- 
tense  of  any  defense^  the  oonrt,  on  dismissing 
the  amieal  fOr  failure  to  file  a  transcript.  wlO 
award  respondent  damages  fot  ivpflUaafi 
abuse  of  the  xlgbt  of  W>sl. 

Department  S.  Appeal  from  superior 
court,  Fresno  county. 

Action  by  one  Duncan  against  W.  D.  Grady 
and  others.  From  a  Judgment  tot  ^alntlft 
defendants  appeal  Dtomtosed. 

W.  D.  Qrady.  Cor  appeilauts.  J.  P.  Strothcr. 
for  respondent. 

DID  HAVBN,  J.  Thto  to  a  motian  to  dtB> 
BBtos  an  appeal  beoanse  of  the  fldlnrs  oC  de- 
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fendants  to  file  a  tratuerlpt  within  the  time 
prescribed  by  mle  2  of  this  court,  and  for 
damages.  The  appeal  la  from  a  Jndfment 
rendered  against  defendants  for  the  sum  of 
11,283.85,  and  was  perfected  hy  the  filing 
of  an  undertaking  on  ai^>eal  cm  June  24, 18B3, 
and  no  transcript  on  appeal  has  been  filed 
In  this  oonrt;  and  it  farther  appears  from 
the  cOTtificate  of  the  clerk  of  the  superior 
court,  dated  August  28,  1898,  that  th9  de- 
faidants  hare  not  requested  him  to  certify 
to  any  copy  of  the  record.  Up<ni  thme  facts, 
flie  appeal  must  be  dismissed.  At  tlie  flms 
of  giving  notice  of  the  motion  to  dismiss 
the  appeal,  the  resptmdent  also  gave  notice 
tiiat  be  would  ask  f6F  damages  upon  the 
ground  that  the  appeal  was  taken  only  for 
delay.  Thla  notice  was  based  upon  an  affl- 
davtt  of  respondent,  a  copy  of  which  vna  du- 
ly sored  upon  appdlants.  ^nils  aflldavlt  of 
respondeat  states  that  after  the  mditlon 
of  flie  Judgmmt  appealed  from  "neentlon 
was  duly  Issued  In  his  fiiror  fyt  the  levy 
and  collection  of  the  amount  due  by  said 
Judgment,  and,  after  a  levy  by  the  sherllC 
upon  sufficient  propoty  of  defendants  to 
have  satisfied  said  Judgment,  defoidant  W. 
B.  Orady,  who  was  also  the  attorn^  fw  blm- 
sdf  and  ttw  otber  defendanti,  G-  A.  Owoi 
and  B.  T.  Owen,  proposed  to  this  affiant 
to  give  a  dkattel  mortgage  to  gain  further 
time  upcm  aiUd  debt;  that  be  referred  him 
to  bis  (affiant's)  attorney,  and  that  said  Gra- 
dy  told  this  affiant.  If  he  did  not  consent 
to  said  pn^orition,  that  tb^  would  take  an 
appeal  upon  tlie  Judgment,  and  keep  him  out 
of  the  money  fbr  a  year,  and  I3iat  he  (affiant) 
would  only  get  seren  per  cent  interest  upon 
Uie  debt;  that  mme  of  tba  defendants  ever 
pretended  to  bare  any  defMise  to  fiie  aoUcm, 
nor  any  offset  to  the  debt  or  Judgment; 
and  ttiat  the  onty  purpose  of  appeal  In  this 
case  was  for  delay.*'  Thlt  affidavit  is  not 
cuitradlcted,  and,  for  the  purposes  of  this 
motion,  flie  matters  therein  stated  must  be 
taken  as  confessed  by  the  defendants.  The 
tacts  stated  In  ibe  afSdavlt  are  such  as  to 
entitle  the  respcmdent  to  a  Judgmeit  against 
defendants  tor  damages.  Bnckleiy  t.  Stc^Una, 
2  CaL  1^.  Ordinarily,  12ie  rate  of  Intwest 
allowed  by  law  npoo  a  Judgment  will  be 
deemed  a  sufficient  compensation  to  the  Judg- 
ment credltOT  for  any  delay  occaskmed  by 
an  appeal,  and  the  mere  fact  that,  in  the 
opinion  of  this  court,  an  appeal  Is  111  adrlsed, 
will  not  Justify  the  Imposition  of  damages; 
but  ^en  it  appears,  as  in  this  case,  that  there 
has  been  an  abuse  of  the  right  of  appeal, 
and  an  attempt  to  wrest  the  law  In  relation 
thereto  from  Its  true  object,  and  to  use  it 
for  a  purpose  for  which  It  was  never  de- 
signed, damages  will  be  awarded.  Appeal 
dlsmlued,  and  Judgment  In  faror  of  respond- 
ent and  against  appellants  for  tiie  sum  <tf 
IKN^  damages  and  costs. 

We  concur:  FTTZOBRAIJ^  J.;  IftiTAA- 
I4AMD,  J. 

T.84F.B0.1-8 


OABCFBBLL  r.  TRBBMAN.  (No.  18,136.) 
(Supreme  Coort  of  GaUforaia.  Sept.  12, 1898.) 
Abioldtb  Dssn  am  Uobtoaob  —  Rscosd  ox  Av> 

1,  Where  a  purchaser  of  land  Tetbally 
agrees  with  another  that,  If  the  latter  wiU  loan 
him  the  porchaae  prlce^  the  cooTerance  shall 
be  made  direct  to  the  latter  as  lecuTitj  there- 
for aod  also  for  future  adTancea.  the  cooTey- 
ance  mskea  the  lender  a  tmatee  and  also  a 
mortgagee,  and  he  has  a  Hen  fw  the  amount 
adTanced  for  the  purchaie  and  for  the  subte- 
qneot  advances. 

2.  In  order  to  obtain  a  rerlew  of  a  mling 
on  the  refasal  of  the  court  to  allow  amendmeot 
ox  pleading,  the  request  and  ruling  must  be 
incorporated  in  the  atatement,  or  brought  up  by 
bill  of  excepdona. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  I^larrls,  Judge. 

Action  by  C^mpb^  against  Freeman,  ad- 
ministrator of  A.  G.  AndersMi,  deceased,  to 
have  a  convoyance  detdared  a  mortgage^ 
Judgment  fbr  plaintiff.  Defendant  appeals. 
Affirmed. 

Frank  H.  Suxt  waS  Gk  0.  Freeman,  for  aj^ 
pellant  Gayla  ft  OiAlw^,  for  rev<md«it. 

HARRISON,  J.  In  April.  1882,  A.  6.  An- 
derstm,  the  appdlanl^s  intestate  being  about 
to  purcbaae  a  tract  of  land,  made  a  verbal 
agreemoit  wlfli  the  pl^tlff  that  the  plalntlfl 
should  loan  him  $800  with  which  to  make  the 
purchase,  and  that  the  cmveyanoe  diould  be 
made  by  the  vendor  directly  to  the  plaintiff, 
who  should  hoUA  the  title  as  security  for  the 
num^  00  loaned,  and  alao  fbr  all  othee  mon* 
eys  which  he  should  thereafter  loan  to  or  ad- 
vance for  him.  and  that  Andwacm  diould 
take  posseaaloa  of  the  property  so  conveyed. 
In  pursuance  at  tbls  agreement  the  ouivey- 
ance  was  made  to  flie  plaintiff,  and  the  pur- 
chase money  therefor  was  paid  by  the  plain- 
tiff to  the  vmdWt  and  Anderson  entered  into 
the  poBBosslon  of  the  property,  and  remained 
in  posKssiai  thereof  untU  his  death  in  188B, 
making  valnabl*  improvements  thereon.  Aft- 
er the  purdisse  the  plaintlfl  loaned  other 
sums  of  monc7  to  Anderson,  and  made  pay- 
ments on  his  account,  in  pursuance  of  the 
aforesaid  agreement,  amounting  to  $2,419. 
for  which,  on  the  6th  day  of  June,  Iffi^  he 
executed  to  the  plaintiff  his  promissory  note. 
Aftw  Ibis  date  th«  plaintiff  made  still  ottier 
pimento  for  the  account  of  Anderson,  under 
the  said  sgreement,  and  after  his  death  pre- 
sented  to  his  administrator  a  claim  against 
his  estate,  propndy  verified,  for  all  of  the 
aforesaid  amounts,  amounting  to  $3,116i.50, 
which  was  allowed  and  afterwards  approv- 
ed by  Uie  Judge  of  the  superior  court,  and 
ffied  with  the  cle^  Ibe  plaintiff  brought 
this  action  against  the  administrator,  alleg- 
ing the  agreement  between  himself  and  An- 
derson, and  that  virtue  thereof  the  land 
ttiat  bad  been  oonv^ed  to  him  was  held  In 
mortgage  to  secure  the  pigment  of  the  said 
indebtedness,  and  asking  for  the  sale  therec^ 
and  payment  d  the  aald  dalm  oat  ot  flw 
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^oeeeds  ttiereof.  Jndgnuitt  was  readered  In 
bte  ta-rott  tcorn  v^bkSi  detendant  has  ap- 
pealed; dalmlng  tbat  the  aHj  effect  of  the 
transaction  and  agreement  between  the  plain- 
tiff and  Andraeon  waa  to  create  a  resulting 
trast  In  favor  of  Anderaon,  b7  wtaicb  ttie 
plaintiff  held  the  land  as  aecority  tor  cmly 
the  amoont  advanced  for  Its  pnrdiaae. 

The  role  la  familiar  tiiat  when,  upon  a 
purchase  of  real  propoiy*  ttia  purchase  mon- 
ey Is  paid  me  pmBOUt  and  the  conTeyance 
Is  made  to  another,  a  resulting  trust  Imme- 
diately arises  against  the  perscm  to  whom  the 
land  la  oonrcTed,  In  favor  of  the  (hw  by 
whom  the  purchase  money  Is  paid.  The  real 
purchaser  of  the  proper^  la  considered  as 
the  owner,  with  the  right  to  control  the  title 
In  the  hands  of  the  grantee,  and  to  demand 
a  conveyance  from  him  at  any  time.  The 
same  rule  prevails  If  the  money  paid  by  the 
party  taking  the  title  Is  advanced  by  him  as 
a  loan  to  the  oUier,  and  title  conveyance  Is 
made  to  the  lender  for  the  purpose  of  secur- 
ing the  loan;  bat  In  the  latter  case  the  pur- 
chaser cannot  demand  the  conveyance  until 
he  has  paid  the  money  advanced,  and  titr 
whldi  the  land  Is  held  as  security.  In  such  a 
ease  the  grantee  holds  a  double  relation  to 
the  real  purchae«r,— he  Is  his  trustee  of  the 
legal  titie  to  the  land,  and  his  mortgagee  for 
the  money  advanced  for  Its  purclMse.  and, 
as  In  the  case  of  any  other  mortgage  which 
Is  evidenced  by  an  absolute  deed,  Is  entitled 
to  retain  the  titie  until  the  payment  of  the 
claim  for  which  It  Is  hdd  as  security;  and 
he  may  also  antowe  his  lien  by  an  action  of 
fwieclosaiew  The  conveyance  is  none  the  less 
a  mortgage  because  It  was  conveyed  to  him 
directly  by  a  third  party,  to  secure  his  loan 
to  tlie  pwxluuser  for  the  amount  of  the  pur- 
dbaae  money,  than  If  the  conveyance  had 
been  made  dbnctly  to  the  ptirchaser  In  the 
first  Instance,  and  the  purdiaser  had  then 
made  a  ccnveyance  to  him,  aa  a  security  for 
tiie  money  that  he  had  prevtonsly  borrowed 
with  which  to  make  the  purchase  He  Is  re- 
garded as  heading  the  land  in  trust  tot  the 
protection  of  the  purchaser;  but  this  role  Is 
not  to  be  so  extended  as  to  liable  the  pmv 
chaser  to  work  him  an  Injury.  Equity  looks 
beyond  the  forms  of  a  transactlcm,  and  shapes 
Its  judgmmts  In  snch  a  way  as  to  carry  out 
tiie  purposes  of  the  parties  to  the  agreement, 
and  to  protect  each  of  tiiem  against  any  un- 
conscionable advantage  to  be  derived  from 
the  apparent  form  In  which  their  transaction 
has  taken  place.  In  tiie  present  case  the 
titie  to  the  land  which  the  plaintiff  took  from 
the  grantor  was  held  by  blm  In  trust  for  An- 
derson. This  was  a  trust  created  by  opera- 
tion of  law;  but,  contemporaneously  with 
the  creation  of  this  trust,  there  was  Im- 
pressed upon  the  titie,  virtue  of  the  agree- 
U'eut  between  Anderson  and  the  plaintiff,  a 
h^  m  favor  of  the  plaintiff  for  the  money 
which  he  had  loaned  him  with  <whl(di  to 
make  the  purchase,  and  also  for  such  other 
■ftoners  as  he  Should  afterwards  loan  or  ad- 


Tuos  to  Um.  It  ma  omnpeteot  flv  then 
to  make  such  an  agreement,  and  the  agree- 
ment, when  made,  had  the  effect  to  render 
the  conv^ance  to  the  idalnllff  a  nuMlgage 
to  secure  the  loans  advanced  to  Anderson. 
"Any  Interest  In  pn^rty  wUcb  Is  capaUte 
of  being  transferred  may  be  mortgaged," 
(Civil  Code,  f  21M7;)  and  if  the  ttansfer  k 
made  as  security  for  flia  performance  of  as 
obligation,  It  Is,  In  equity,  a  mortgage.  Irre- 
spective of  the  form  In  which  It  Is  mada 
A  deed  absolute  In  form  may  be  given  as 
a  security  for  future  advances,  wlthoiU  any 
accompanying  obligation  In  wilting,  on  tiw 
part  of  the  person  ^vlng  the  deed.  Husheoa 
V.  Husheon,  71  Cal.  412,  12  Pac.  B^.  4ia 

We  cannot  consider  the  refusal  of  the 
court  to  allow  the  defendant  to  amend  hit 
answtf.  The  statement  on  motion  for  a 
new  trial  does  not  show  that  he  made  audi 
request,  nor  does  It  show  any  ruling  of  the 
court  in  reference  thereto,  and  there  Is  no 
bill  of  exertions  oontaiulng  any  action  of 
the  court  thereon.  The  only  mode  In  whlcb 
It  Is  brou^t  to  our  attention  Is  by  certain 
documents  printed  with  the  transcript,  but 
which  do  not  purp<^  to  be  authoiticated, 
excei>t  -by  the  affidavit  of  hia  attorney.  If 
a  review  of  this  ruling  had  been  de^red. 
It  should  have  been  either  Incorporated  into 
the  statement,  or  turoni^t  here  a  trill  d! 
exceptions. 

The  objection  to  the  allowance  of  an  attw- 
ney's  fee  Is  not  w^  taken.  Tti«  note  con- 
tained an  express  provMon  for  Its  payment, 
and  the  Issue  made  by  the  answer  of  the  de- 
fendant was  limited  to  the  amount  ttx  which 
it  could  be  allowed.  It  appears  from  dw 
statement  ttiat  the  evldoice  Jostlfled  the 
finding  by  the  court  that  this  amoont  waa 
reasonable. 

The  conclusion  that  we  have  reached 
makes  It  unnecessary  to  consider  the  mo- 
tion to  dismiss  the  appeal  The  Jui^nieat 
and  order  daylng  a  neur  trial  ate  affirmed. 

We  concur:  BSATXT,  O,  J.;  GA- 
ROUTTB,  J. 


OOLB  V.  WILCOX    (No.  Ifi.l6&1 
(Supreme  Court  of  California.  Sept  12, 1898.) 
Appsal— Hew  Tsixl  —  Affuoatioh  — Bxccbabu 

NBOLBCT— DlSOXBTIOK  OF  CoVBT. 

L  nhe  determination  of  whether  the  tail- 
ore  (tf  a  pert;  to  procors  additional  time  to 
prepare  a  statement  on  which  to  applj  for  s 
new  trial  was  the  result  of  exctMable  ne^ect 
or  mistake  is  within  the  discretion  of  the  trial 
oonit.  and  Its  findinfrs  are  conclaslve; 

2.  The  objection  that  the  statement  of  the 
case  prepared  for  settlement  on  which  to  mon 
for  a  new  trial,  and  the  proofs  in  support  ^ 
the  objection,  alioald  be  made  when  the  pn- 
poeed  statement  is  presented  for  aettlemmt  by 
the  court,  rathw  than  at  the  hearing  of  tht 
motion. 

3.  Granting  a  new  trial  beeaase  the  Jndit- 
meut  is  not  sai^rted  by  the  evidence  beiof 
within  the  discretion  of  uie  trial  court*  In  the 
absence  of  an  abuse  of  that  dlseretlOB  the  er- 
d^  will  not  be  disttiri>ed  on  appsaL 
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Department  1.  Appeal  ttom  saperlor 
Wirt,  Lm  AngdeB  Gonntr;  J.  W.  KcQn- 
IflT,  Jndge. 

Action  by  one  O^e  against  one  WUcox, 
ezecotor.  Defendant  bad  Judgment,  and 
from  an  order  granting  a  new  trial  be  ap- 
peals. Affirmed. 

WeUe,  Monroe  ft  Lee  and  Albert  M.  Ste- 
pbOH,  tor  appelant  A.  W.  Blair  and  W. 
(Me,  for  reapondoit 

HARRISON,  J.  This  acttoD  was  bron^t 
to  recover  damages  for  the  alleged  diver- 
sion of  mtex  from  a  oanyon  onto  the  plain* 
turs  land,  through  an  artificial  channel  con- 
structed defendan^a  teatatw.  The 
canao  waa  trted  by  a  Jury.  «4dch  rendered 
a  verdict  tat  taTor  llie  defendant  A  mo- 
tion of  the  idalnttfl  for  a  new  trial,  upon  Ibe 
groond,  among  othm,  12iat  the  Terdit^  was 
centra^  to  the  evidence,  waa  granted  by 
the  court,  and  tarn  thla  order  the  defendant 
baa  appMled.  The  ^alntUT  gat«  notice  of 
Ua  Intentlim  to  moTe  tor  a  new  trial  March 
17,  1882,  and  on  the  Slat  day  of  March  ob- 
tained frmn  tbe  oooit  10  days'  tlme^  In  ad- 
dltton  to  the  time  allowed  by  law,  In  wtaldi 
to  ^pare  ai^  aerre  his  pn^Mod  atate- 
nwit  at  tbe  case.  On  the  2&th  of  ManA 
be  went  to  the  court  for  tbe  purpose  of  pro- 
cming  additional  time  In  which  to  prepare 
the  statemoit,  and  the  aj^dlcatlon  which  he 
made  was  granted,  bat  the  order  that  waa 
entered  by  tbe  derk  was  for  a  stay  of  exe- 
cution, Instead  of  giving  him  forthor  time 
to  prepare  Us  statenmit,  and  he  did  not  dis- 
cover this  fact  until .  about  April  4th, 
which  6aj  he  gave  notice  that  he  would 
make  an  application  to  tbe  court  for  Xurtbec 
time;  and  m  the  Utii  day  of  April,  bi  vwe- 
snanco  of  tbla  application,  the  conrt  made 
an  order  reciting  that  It  appearing  to  tba 
court  tbat,  through  mistake  and  Inadvertency 
tiift  i^ntiff.  upon  tiie  30tkk  day  of  March. 
1802,  applied  to  this  eoort  to  j^ocore  an  or- 
der for  a  stay  of  execution  herein  for  ten 
days  from  tiiat  date;  tbat'tt  waa  bis  Intair 
tlon,  when  be  came  into  court,  to  make  an 
ai^cation  to  the  coort  fw  tw  daya'  time 
to  pregnre,  swre.  and  file  aflldavlta  and 
■tatoraeat  on  motion  for  a  new  trial;  and 
timt  be  sqroeeed  tiiat  he  had  made  andi  ap- 
idieation,  and  tbat  socb  order  bad  bem 
granted,  and  so  informed  bis  coonsel;  and 
that,  throng  aald  miHtahe,  tbe  time  for 
flUng  said  atatranmt  was  by  bbn  pennlt* 
ted  to  eixplre^  tbe  same  mistake  not  having 
been  diacorered  until  after  aald  expiration,— 
It  is  tberafore  ordered  thai  tbe  pbilntifl  be^ 
and  is  hereby,  retieved  from  said  mistake 
and  inadvertence,  and  Is  given  two  days 
from  this  date,  thirteen  days  from  the  Slat 
day  of  Mavdi,  1882,  to  prepare  and*  sure 
and  flle  tbe  said  statemmt." 

1.  If  the  fiUIare  of  tbe  plalntUt  to  pro- 
eore  the  additional  time  waa  the  result  of 
an  esceoaaUe  neglect  er  mlatake,  the  coort 


had  the  powOT  to  rdleve  him  from  the  effect 
thereof,  (Stonesifer  v.  KUbum,  94  OaL  88, 
28  Pac.  Repi  882;)  and  whether  It  was  the 
result  of  such  mistake  or  excusable  neglect 
was  to  be  detwrnlned.  In  the  exercise  of  Its 
discretion,  by  the  court  to  wUdi  the  applica- 
tion was  made.  Tbe  focts  stated  In  the  or- 
der must  be  accepted  by  us  as  having  been 
fnlly  sbown  to  tbe  court  by  competent  evi- 
dence and  upon  these  facts  It  must  be  con- 
ceded that  the  court  acted  In  the  exerdse 
of  a  wise  discretion  in  wiring  tbe  order. 

2.  When  the  motion  for  a  new  trial  came 
on  for  beartni^  the  defmdant  objected  to 
the  court  hearing  the  same,  upon  the  ground 
that  the  Btatemoit  of  the  case  proposed  for 
settlement  by  the  court  was  not  served  up- 
on bim  by  the  plaintiff  wltiiln  tbe  time  al- 
lowed by  law,  and  tbat  tiie  coort  had  lost 
jurisdiction  to  settle  any  statement  In  ttie 
caae,  and  now  urges  that  for  this  reason  tbe 
court  erred  in  granting  a  new  trial.  The 
correctness  of  tile  conrt's  action  In  granting 
the  new  trial  most  be  determined  upon  the 
record,  on  wliidi  it  acted  opon  the  bearing 
of  tiiat  motion,  and  is  not  affected  by  any 
errw  which  It  maj  have  conimitted  in  mat- 
ters not  connected  with  such  action.  The 
judge  had  settled  and  allowed  the  statement 
prior  to  this  time,  and  had  recited  therein 
tbat  it  was  "duly  prepared  and  settied  wltii- 
in  doe  time  and  tn  the  manner  reqalred 
law;"  and,  alao^  that  the  "defendant  object- 
ed to  settiement  ot  statement,  iqion  tiie 
ground  titat  the  same  was  not  served  .  In 
time."  If  ttaere  vrare  any  reasons  In  sup- 
port of  this  objection  on  the  part  of  the  de- 
fendant, the  proper  ^actice  would  have 
been  to  preeoit  th«n  at  that  time,  so  tliat 
the  judge  could  pass  upon  th^  sufficiency, 
and  to  hare  tbe  objections,  with  the  nillnga 
of  tbe  Jndge  tlierem  and  any  exoepUm 
thereto,  inewpmated  taito  tiie  etatnnent.  A 
mere  objection  to  the  settlement  of  tbeatata- 
mant,  wlthont.  pointing  ont  the  bods  or  tiie 
gronnds  of  flw  objection,  or  presenting  tiie 
Iteeto  which  It  was  made,  was  not  Mr 
to  etther  the  Jndge  or  tiie  opposite  party; 
and,  even  If  an  exception  had  been  taken 
to  the  ruling  of  the  Judge  upon  such  obJec- 
tim,  tiie  party  taking  the  ocception  would 
not  have  tbe  right  to  its  consideration  vpra 
appesL  Wlien  the  motion  for  a  new  trial 
came  en  to  be  heard,  tiia  court;  In  ite  actkm 
thereon,  waa  limited  to  considering  tiie  mat- 
ters contained  In  the  statement,  and  waa  not 
at  liberty  to  jo  outside  at  tbe  stetement  tor 
tbe  purpose  of  determining  whether  tbe 
new  trial  should  be  granted  or  refused. 

8.  Tbe  actkm  of  the  trial  coort  hi  grant- 
ing a  new  trial,  tw  the  reason  tiiat  tbe 
former  verdict  or  decision  waa  not  soppwt- 
ed  by  the  evidence.  Is  so  much  a  matter  of 
discretion  that,  unless  It  appears  tiiat  there 
was  an  abuse  oC  that  discretion,  this  court 
will  not  Interfsre  with  its  action.  Althoiqth 
tn  tiie  present  case  tbe  plaintiff  may  have 
shown  himself  entitled  only  to  nominal  daa- 
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aflM,  yet  a  Twdlct  for  or  against  htm  would 
be  dadalTe  of  a  li^t  wbicb  may  be  anil- 
aUe  in  fatore  Utlgatioa.  The  order  la  af- 
firmed. 


We  ooncnr: 

SON,;. 


QAROVTI:^  J.;  PATBB<- 


BXCftLSIOR  PAY.  CO.  t.  UDACH  at  aL 

(No.  18,174.) 
(Sapreme  Court  of  California.    S^t.  1^  1893.) 
BTBan-PATiHO  CoMTEAOTs— Rbpaibs  bt  Cox- 

TKACTOB. 

1.  A  requirement  in  a  itreet-paTlng  con- 
tract that  the  contractor  sliaU  keep  the  street 
in  repair  for  five  years  imposea  an  additional 
burden  on  the  property  owner*,  and  so  ritiate* 
the  assessment*  nnleaa  expresstr  antboriied 
eUtute.  Brown  t.  Jenka,  (Cai.)  82  Pac.  Bep. 
701,  followed. 

2.  Testimony  that  the  requirement  of  re- 
pairs did  not  enhance  the  amount  of  the  suo 
cessfal  bid  la  worthless  against  the  objection 
of  additional  burden,  since  it  may  have  en- 
hanced other  bids.  Brown  t.  Jenka.  (Cal.)  82 
Pac  Rep.  701,  followed. 

Departm^t  2.  Appeal  from  snperlor  court, 
San  I^ego  connty;  George  Pnterbaugb,  Judge. 

Action  by  tbe  Excelsior  Paring  Company 
against  Ma^e  Leacb,  personally  and  aa  ex- 
ecutrli  of  tile  will  of  Wallace  Leadi,  de- 
ceased, and  othera.  From  a  Judgment  tot 
platntift.  dflfendanta  ^eaL  Reversed. 

B.  VaAer  and  Halnea  ft  Ward,  for  api>el- 
lants.  Shaw  ft  Hc^Iand  and  0.  T.  H.  Palmer, 
for  respondent 

PBB  OURIAIL  Vpoa  the  aathorlty  of 
Brown  t.  Jeok^  (0>1.;  optadon  filed  Marcb 
2T»  1898,)  82  Paa  R^  701,  tbe  Judgment  and 
order  denying  a  new  trial  lumSn  are  re- 
▼ened. 


TOWNSEND  T.  BRIGOS.    (No.  14,889.) 
<Snprenie  Court  of  California.    Sept  6,  1893.) 
Jumuwr  AMD  BATrBBT—  Rehotiho  TBiSFASsaa — 

IKBTKUCTIONB— EtIDBKCS. 

1.  In  an  action  for  assault  by  one  who  wae 
trespaaatng  when  assaulted,  plaintiff  teatifled 
that  defendant  aaid  to  him,  '^'Yon  get  oot  of 
here,  or  I  will  pound  your  bead  with  a  ham- 
mer.'  The  jnrf  waa  Instructed  that  "before 
defendant  would  have  been  authorized  to  use 
force  to  remore  plaintiff,  *  *  *  he  should 
haTO  requested  plaintiff  to  depart"  Held,  that 
the  Instruction  was  mialeadiug,  aa  it  ffave  the 
jury  to  understand  that  the  language  used  by 
defendant  did  not  constitute  a  "request^*  to 
leaTe. 

2.  Defendant  remored  pl^ntlff  from  his 
■h<H>  aa  a  trespaaaw  for  injurloaaly  tiandling  the 
mactiinea,  and,  in  an  action  for  the  assault  the 
Jury  waa  instructed  that  'if  •  ♦  •  plaiatilf, 
at  the  time  of  the  Injutr  complained  of,  waa 
not  trying  to  injnre  defendant  or  hia  pn^>ertyf 
tbn  any  ft>rce  oaed  against  plaintiff  •  •  • 
was  wrongful."  HM  error,  aa  it  was  Imma- 
terial that  plaintiff  was  not  handling  the  mar 
flhinea  at  the  moment  the  force  was  used. 

8.  In  an  action  for  peraonal  injories,  plain- 
tiff having  adduced  mortoanr  tables  to  prore 
bis  probaUe  expectation  of  life,  exclu^ng  erl- 
danee  <tf  Us  hauts  as  to  sobriety  Is  error. 


IB  bank.  AnpMl  trom  aiiperlor  oonrt, 
yentiua  oonntir;  B.  T.  WflUanu,  Indffe. 

Action  for  peraonal  tnjnrlea  by  Otaazks 
Townsrad  against  J.  8.  Brigg^  FlataitUt 
bad  Judgment  from  which,  and  an  inder 
denying  a  new  trial,  defendant  appeals.  Be- 
Tersed. 

BrouBsean  ft  lliomaa  and  Blacflcstodc  ft 
Sh^beid,  for  appelant  Banua  ft  Bdby 
and  H.  Jj,  Fo^ln,  for  req^ondnt 

UcFABLAND,  J.  After  a  oonrfderatlon 
of  this  case  nptni  a  hearing  In  bank,  we  are 

satisfled  that  the  Judgment  and  order  daiy< 
Ing  detendanfa  mottcm  tax  a  new  Ixlal  Aoidd 
be  xerersed.  This  action  la  to  reoorer  dam- 
ages for  personal  Injuries  caused  by  an  al- 
leged wrongrfnl  and  malidona  assault  made 
by  defendant  upon  the  person  of  plaintiff. 
The  Jury  rendered  a  rardlct  for  plaintiff  in 
tbe  sum  of  ^000,  upon  which  Judgmmt 
was  entered,  from  which,  and  from  an  order 
denying  bis  motion  for  a  new  trial,  defend- 
ant appeals.  Ibe  main  qaestlon  In  the  case 
was  whether  the  appellant  used  unneces- 
sary force  in  expelling  the  reep<mdent  from 
a  building  tn  the  possession  of  aK>eUant: 
and  we  think  that  certain  butmctlons  of  the 
court  to  -the  Jury  were  misleading  and  preju- 
dicial to  appellant 

The  undisputed  factal  are  fliese:  Appd- 
lent  and  hla  partnor,  Leaob,  were  In  the 
rUhtfOl  and  peaceable  posaosBlon  of  a  smsn 
wozkshop,  bi  wbldi  Oiqr  were  engaged  In 
PiwHffg  and  expaimmting  with  oertidn  ma^ 
dUnsa  for  ^ttlng  fknitn  Bevondent  ot- 
tered flie  Aop  at  a  time  when  appellant  was 
in  an  adjoining  rear  room,  and,  after  speak- 
ing to  a  young  man  In  the  shop,  immedlatdy 
oommenced  In  a  rude  and  wrongfol  man- 
ner to  handle  two  of  said  madilnes  wltii 
great  forces  and  to  wblil  tbe  wheels  tbereot, 
and  to  op»ato  said  machines  wttb  great 
▼toleooe,  so  as  to  put  them  tn  great  danger 
of  being  destroyed  or  broken.  Tbe  noise  of 
tbe  wUrllng  wheels  attracted  tbe  attentloa 
of  appellant  who  came  Into  Uie  shop,  and  In 
a  peremptory  manner  ordered  respondent  to 
let  llie  machines  alone,  and  to  leare  tbe 
premises.  Respondeat  replied  that  he  had 
left  the  machines  alone,  but  did  not  proceed 
to  leare  tbe  shop.  As  to  tbe  detdls  <tf  yrbat 
then  Immediately  occurred  there  ts  some  con- 
flict of  testimony;  but  appellant  wltb  an 
oath,  told  respondent  that  if  be  did  not  leave 
be  would  poond  him  on  the  bead,  and  re- 
spondent replied  with  an  oath  tiiat  he  would 
like  to  see  blm  pound  him  <m  the  bead;  and 
appellant  then  pliAed  up  a  mallet  and 
struck  respondent  on  tbe  bead.  Respondent 
waa  staggered  the  tAow.  bat  rallied,  and 
advanced  towards  appellant,  who  struck  him 
Mice  br  twice  more.  Re^ondent,  ellber 
from  the  effect  of  one  of  tbe  blom.  or  from 
aUpptng  on  fruit  pits  and  skins  <m  tbe  fiow, 
fell  on  tbe  knife  of  one  of  the  madUnes. 
end  waa  thereby  aeriooslr  Injured.  Banwnd- 
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ent  WM  at  Uie  Ume  about  47  or  48  yean  old, 
wd^ied  170  poimds,  and  was  apparently  In 
cood  health.  He  teatlfled  that  after  the 
first  blow  he  was  dazed,  and  iOA  not  reallie 
what  afterwards  bappoied.  l%e  appellant 
was  over  60  years  old,  weighed  128  pounds, 
was  In  bad  healtti,  and  subject  to  h«n- 
ortfaages  of  flie  longs.  He  teetlfled  that  be 
was  nerroiu  and  excitable;  that  respondent 
was  "fighting  drunk;"  that  he  thooght  re- 
spondwt  wanted  to  fl^t,  and,  as  he  (ap- 
peflant)  was  too  old  to  fla^t  respondent  with 
his  flstsi  he  thought  he  would  pick  up  some- 
Oilng  that  he  could  defend  hlmselt  with. 

Whether  or  not  the  bturiness  and  shop 
of  appellant  were  of  such  a  character  as 
to  carry  an  Implied  InTltatlon  to  the  public 
to  enter  the  shop  for  btudness  purposes  need 
not  be  determined,  for  it  Is  clear  that  re- 
spondent did  not  enter  for  any  pmrpose  of 
bnshiesB.  He  was  dearly  a  treipasser,  at 
least  from  the  mommt  he  commenced  to 
unlawfnlly  and  Tlolently  mardpnlate  the  said 
madilnes.  Hie  case,  then.  Is  within  the  rale 
that  a  man's  house  Is  Us  castle,  and  that  he 
has  the  right  to  defotd  It  against  an  Intruder 
with  all  the  force  reasonatdy  neceesaiy  to 
the  defense.  Of  course.  In  such  a  ease,  a 
man  wonld  be  liable  tor  the  result  of  a 
brutal  use  of  force  clearly  beyond  what  flw 
occasion  warranted;  but,  In  determining  such 
a  qnestlcHi,  due  allowance  should  always  be 
made  for  the  dUBoulty  which  a  reasonable 
man  would  haTe  In  measuring,  undw  excit- 
ing dicumstances,  the  exact  amount  of  force 
necessary;  and  It  la  extremely  Important 
that  a  Jury,  In  passing  upon  such  a  case, 
riiould  not  In  any  way  be  ndsled  an  In- 
struction of  the  court 

We  think  that  the  jury  were  misled  by 
Instructions  4  and  &  glr^  at  request  of  plalu- 
tttr.  In  tnBtmctl<m  6  tiie  court  told  the  Jury 
that,  "before  the  defendant  would  have  been 
autiboiised  to  use  force  to  remove  [dalntUf 
from  bis  place  of  bndness,  he  should  have 
requested  plalntlir  to  depart,  and  then,"  etc. 
Now.  Oils  Instruction  either  assumes  that  the 
evidence  left  some  doubt  as  to  wbetiier  ap- 
pellant told  respondoit  to  leave  befcne  any 
force  was  used;  or  else  the  jn^  were  given 
the  tmpressim  tta.t  there  tHaxnOA  have  been 
a  "request"  couched  In  some  poUte  and  mild- 
mannered  language  different  from  that  used 
appellant  Bat  tbsm  was  no  conflict  at 
an  In  ttie  evidence  on  tike  point.  Beq)ond- 
ent  himself  testlfled  as  follows:  "While  I 
was  In  there,  Ut.  Briggv  came  In.  and  or- 
dered me  out  a€  the  ah<q>;"  and  ttten,  after 
Bmne  conversatkm,  "he  sslil,  *Tou  get  out  of 
ban,  or  I  will  poond  yonr  head  with  a  ham- 
mer/ or  soinetSdng  of  that. sort"  Ibe  jury, 
tikerefwe,  maj  wtH  have  tiwnght  tiiat  tiie 
language  used  ^|»dlant  did  not  constttute 
a  **reane8^'*  wltUn  tiie  meaning  of  the  said 
lastniottoa;  and  It  is  difficult  to  perceive 
vAat  oOmt  meaidnv  tiny  ooold  have  attadied 
to  It;  and.  Indeed,  tiie  reapondoit  semw  to 
bMM  that  bs  WM  not  called  upon  to  leave 


because  appellant  had  not  reqaosted  hltn  In 
gentler  tones  to  do  so.  But,  whatever  mlgfat 
be  thought  of  appellant's  language  In  a  school 
of  politeness,  It  was  sufficient  In  a  court  of 
law  If  It  plainly  t<dd  respondent  to  go. 

We  think,  also,  that  Instruction  4  was  erw 
roneouB  and  misleading.  By  that  Instruction 
the  Jury  were  told  that  *if  the  Jury  finds 
from  the  evidence  that  the  plalntlfl,.  at  tiie 
time  of  the  Injury  complained  of.  was  not 
trying  to  Injure  the  defendant,  or  his  prop- 
erty, then  any  force  used  against  plaintiff' 
•  •  •  was  wrongful."  From  this  Instruc- 
tion the  Jury  might  well  get  the  Impresdon 
that  If,  whoi  the  force  was  used,  the  re- 
S[>ondent  was  not;  at  that  v^  moment, 
engaged  In  the  act  of  Injuring  appellant's 
propwty,  tiiat  appellant  had  no  right  to  use- 
force,  and  such  Impression  would  have  been 
a  wrong  on&  When  respondeat  went  Into- 
the  room,  and  compienced  oidangerlng  iv 
pdlant's  property,  as  above  stated,  he  be- 
came a  trespasser,  and  appellant  had  a  right 
to  pot  him  out,  and  to  use  sufficient  force  to 
do  so;  and  the  fact  that,  at  the  momoit 
when  the  force  was  used,  resp<mdent  was 
not  then  handling  the  maGhlnoB,  was  of  no 
consequence. 

We  think,  also,  that  ttie  ooort  erred  In  a 
ruling  upon  the  admlsslbUlty  of  evidence  In 
a  matt«  affecting  the  amount  ot  damages. 
Hie  respondent  Introduced  as  evidence  tend- 
ing to  prove  the  probable  future  duration  of 
his  life  certain  mwtnary  tables,  which,  un- 
der tiie  authorities,  were  admissible  for  that 
purpose.  The  witness  who  Identified  the 
tables  was  asked  by  appellant  the  question, 
"Can  you  tell  what  Insurable  pwsons  arer' 
and  the  objectloh  by  respondent  that  it  was 
not  In  cross-examination  was  prop«'ly  sus- 
tained. But  we  think  that  the  court  erred 
In  sustaining  the  objections  of  respondent 
to  appellant's  question  to  his  own  witnesses, 
as  follows:  "Do  yon  know  his  [Townsend'sl 
habits  as  to  sobriety?"  The  mortuary  tables 
had  been  introduced  respondoit  as  evi- 
dence tending  to  show  what  was  the  iwobst- 
ble  expectation  ot  life  of  persons  of  his  agfe 
Hiese  tatdes.  as  we  undwstand  It,  are  based 
upon  what  eqwrience  shows  to  be  the  aver- 
age e^eotatlon  vt  Me  at  all  p^wms  of  that 
age;  and  therefore.  In  rebuttal  of  that  evt 
deuce.  aweUant  was  entitled  to  prove  any 
fact  tending  to  show  that  respondent's  eix- 
pectatl<m  of  life  ma  bdow  such  average. 
We  apprtiund  ttiat  an  insmance  company 
would  not  take  the  same  risk  upon  every 
man  of  reajfoadanVa  age  without  particular 
inquiry  as  to  his  condition,  upon  tiie  theory 
that  the  average  eo^ectatlon  of  life  of  per- 
sons  of  Us  age  was  a  certain  number  of 
years.  B  we  assume  that  flw  tables  estab- 
Uabed  a  prima  fade  case  of  respondorf  s  ez- 
pectatlott  of  Ute,  the  i^ipdlant  deariy  had 
the  rl^t  to  overotnne  that  prima  fade  ease 
t^^  ahowlttg  facta  whidi  lessened  that  ar- 
pectatton;  and  the  fact  tiiat  reepondent  hatf 
ttio  hahit  of  drlnklnc  Uqoor  to  evo—,  or  waa 
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a  drunkard,  wu  certainly  a  fact  proper  to 
be  proYoA  In  Hbat  cannectioiL  It  U  coatind- 
cd  tiiat  the  qnestlon  waa  properly  excluded 
because  It  did  not  refer  to  the  time  of  the 
alleged  Injury,  which  waa  about  two  yeara 
before  the  trial;  but  we  see  nothing  in  that 
orjitentloiL  Am  "habits"  are  not  formed  hor* 
riedly,  It  Is  probable  that  the  question  would 
have  been  prop»  as  a  preliminary  one,  ctct. 
If  the  Inquiry  should  hare  been  confined  to 
tte  date  of  the  Injury;  bat  we  do  not  see 
why  it  should  bare  been  so  confined.  The 
mortuary  tables  were  introduced  to  show 
what,  at  the  time  they  were  Introduced,— 
^t  is,  at  the  time  of  the  trial,— respondent's 
pxobaUe  expectation  at  1U»  waa;  and  any 
tact  wUcb.  at  Hut  timet  lessened  that  ex- 
pectatlon,  was  admlsslbia  Bt^>po9e  that  aft- 
er the  date  of  the  Injury  r«Bp<mdent  had 
been  attacked  by  some  disease  which  is  gen- 
erally fatal,  studi  as  canov  or  consumption; 
would  not  that  fact  hare  been  admlsalMe  In 
eridenceT  We  see  no  other  polnta  neces- 
sary to  be  specially  noticed.  73ie  Judgment 
and  order  appealed  from  are  rerorsed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  BBATTY,  O.  J.;  DB  HA.VB1N, 
1.;  FITZOBRAIJ>,  J.;  HAIIIUSON,  J. 


HINCKLIBT  T.  KBUG.    (No.  19461.> 
(Siqneme  Oenrt  of  GalUomla.    Aug.  81. 1888.) 
AiroBHST— Action  tor  SssvicBe— Damiobs  roa 

NsaLIOEHCB  —  UHFROrBSSIOlIl.1.  COSDCCT  —  IN- 
CORRECT Advicb. 

1.  A  client  cannot  recover  of  his  attMney 
damages  on  account  of  ne^genee,  in  the  ab- 
sence of  any  Injury  to  the  client  caused  by 
audi  Diligence. 

2.  In  an  action  by  an  attorney  to  recover 
for  profesBional  services,  defendant  claimed 
damages  for  Incompetent?  and  negl^nce,  and 
there  was  evidence  that  he  employed  plaintiff 
to  prosecute  certain  actions  to  judgment  for  a 
fixed  8U01  Id  each  case,  and  that  plaintiff  was 
discharged  before  judgment  for  negligence  and 
incompetency,  in  lallitig  to  file  lis  peodens  in 
two  foreclosure  suits.  ffWd,  that  endeDce  that 
plaintiff  explained  to  defendant  the  effect  of 
filing  and  failure  to  file  such  notices,  and  the 
raolHible  expense,  and  that  defendant  said  he 
did  not  want  to  spend  the  money  for  filing 
them,  was  admissible. 

8.  In  such  case  It  is  not  error  to  exclude  ev- 
klsnce  that  part  of  the  property  covered  by  one 
o(  the  mortgages  plainttfl  was  employed  to  fore- 
dose  was  conveyed  by  the  mortgsgor  befwe, 
but  the  deeds  were  not  recorded  until  after,  the 
foreclosure  suit  was  commenced,  where  it  ap- 
pears that  the  remaining  prtmer^  sold  for 
enough  to  satis^  defendaDt^s  judgmoit 

4.  Where  imrt  of  the  services  for  which 
plaintiff  seeks  to  recover  consisted  in  examin- 
ing the  title  to  a  lot,  it  is  error  to  exclude  evi- 
dence that,  through  the  advice  of  plaintiff  that 
the  title  was  clear,  defendant  purdiased  the 
lot,  and  waa  afterwards  compelled  to  redeem 
it  from  a  prior  tax  lien. 

6.  It  is  not  unprofessional  conduct  on  the 
part  of  an  attorney  to  bring  an  action  on  a 
Just  claim  against  a  nonresldeilt,  and  serve 
summons  by  publicatlmi,  when  employed  to  do 
■so,  with  the  nope  that  possibly  the  defendant 
thwdn  will  pay  the  judgment  obtained,  on  its 
bsfaig  sent  to  the  place  where  he  resides,  thoa^ 


such  attorney  knows  audi  action  cannot  W 
maintained,  for  want  of  JnrlBdlctlon. 

6.  But  If  the  attorn^  advised  Us  dknt, 
in  such  case,  that  the  service  by  pnbiicatkB 
was  good,  and  a  valid  Jodgmoit  could  be  eU 
tained,  such  attorney  cannot  recover  foe  ssrr- 
ioes  rendered  therein. 

7.  Where  an  attorney  rendm  s^rlces  la 
various  matters,  and  the  dlent  malces  a  paiflsl 
paymeat  "on  aoeonnt  at  fsss  for  legal  eerr- 
Ices,"  the  attorney  cannot  credit  the  m<mer  «b 
eerteln  Items  of  Jut  aooomt,  so  as  to  place  them 
beyond  controversy. 

GommlsslonerB*  decMm.  Department  L 
Appeal  from  si^erlOT  court,  Ziob  Ansdes 
county;  X  W.  McKlnl^,  Judg& 

Action  by  A.  O.  Qndfl«y  asaburt  AugOBt 
Krug  on  an  account  for  professional  KiTf  ces 
rendwed  1^  pliUntUr,  as  an  atttnney,  foe  de- 
fendant From  a  Judgm^t  ento-ed  on  the 
Tordlct  of  a  Jury  In  ftror  of  plaluUff.  and 
from  an  order  d«iying  his  motion  for  a  new 
trial,  defendant  apiteals,  Kerersed. 

Lacey  &  Ttask  and  P.  K.  Trash,  tor  appd- 
laat  A.  O.  Hinckley  and  Calvin  £<dgertou, 
for  respondent. 

TEMPLE,  G.  This  i^pea]  waa  taka  by 
the  defendant  from  the  judgm«kt,  and  from 
the  order  refusing  a  new  trIaL  It  is  an  ac- 
tion to  recover  9676  for  aervlcee  as  attorney 
at  law,  alleged  to  have  been  rendered  defend- 
ant "between  the  let  day  of  June,  1888,  and 
the  1st  day  of  June,  1891,  In  prosecuting 
and  defending  suits,  and'fw  like  eerrioes, 
at  his  request,  in  drawing,  copying,  and  en- 
grossing of  dlT^  conveyances,  deeds,  and 
other  pait^  writings,  and  for  dlvws  jour- 
neys and  other  attendances,"  eta  The  de- 
fine consiats  of  a  general  denial  and  of  six 
counterclaims  for  damages  alleged  to  have 
been  caused  by  the  n^Ugence  and  Inrompo- 
tency  of  plaintiff  as  attorn^,  and  of  a  demand 
for  $126,  money  doe  from  i^ntlff  to  defend- 
ant The  case  was  tried  with  the  aid  of  a 
jury,  which  rendered  a  general  verdict  against 
defendant  for  $325.  The  defendant  not  only 
attempted  to  recoup  damages  resulting  from 
alleged  nej^Igenoe  and  Incompetency  of  the 
plaintiff,  but  he  dalmed  at  tbs  trial  that 
such  negligence  and  Incompetency  Justified 
defendant  in  dlsdmr^ng  p^tntiff  aa  bte  at 
tomey,  and  that  he  was  compiled  to  and 
did  discharge  him  before  the  services  woe 
completed,  and,  further,  tiiat  i^lnUff  bad 
contracted  to  perf<»nn  the  servlcea  ftir  a 
stipulated  compensatlai  tar  tb»  entire  merr- 
Ices.  Upon  this  point  fha  court  im^erly  tai- 
stroeted  the  Jury  that  under  nuA  drcum- 
stances,  the  contract  being  an  entirety,  plain- 
tiff could  not  recover  for  bli  nrvloeBL  It 
is  Important  to  bear  In  mind,  IlierefMc,  that 
the  quesllcu  of  negligence  Is  presented  In  two 
ways:  First,  on  a  dalm  to  recover  damages, 
and  as  a  Jnstlflcatlra  for  tbe  discharge  of 
plaintiff  as  his  attorney  before  tbe  comple- 
tion of  the  stipulated  service.  An  actfoa 
could  not  be  maintained  <m  account  ot  Ihe 
negligence  or  Incompetency  unless  Injury  had 
resulted  to  Itie  cUtait,  hat  the  aama  neg^ 
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flenos  Bl^  fmair  na  aeasnttftto  fb»  dls- 
«kari«     flu  sttmi^,  to  ftvold  damaca 

nw  lint  iDflfad  «frar  eonalste  In  aa  order 
•trlklng  out  flit  first  dalm  tat  damacea,  on 
the  gronnd  that  the  ayermcnta  ibow  that 
dafeodant  waa  not  injured.  I  think  tbia  rul- 
ing oomct  It  waa  aTored  that.  In  an  ao- 
tlon  to  toredooe  a  mortgace,  plaintiff,  through 
ne^fgonee,  failed  to  Ilia  a  nottoe  of  Oe 
pendency  of  tbB  action.  It  lutpeared  tikat  no 
one  acQolrad  anr  Intereat  In  the  mortgaged 
ymmlMO-  dming  the  pendancy  of  tba  aiUt; 
lihat  deCMidant  pnrdiaeed  the  |ffamtoce  at 
the  mortgage  sale,  paying  the  fall  aounmt  of 
Ua  debt  and  costs.  It  ma  not  alleged  that 
be  waa  Ignorant  of  the  detect.  If  It  was  a 
^Icfect  Not  hsTlng  been  Injured,  he  could 
mot  maintain  an  action  for  the  alleged  neg- 
Hgence.  There  yfaa  evidence  at  the  time 
atodlng  to  show  that  defendant  had  employed 
plalntiif  aa  his  atomey  to  prosecute  ctftain 
actions  to  final  jtidgment,  tor  a  fixed  and 
stipulated  fee  In  eadk  case,  and  that  idalntilT 
had  been  dlsdiarged  aa  such  attorney,  be- 
fore the  actions  had  been  brought  to  Judg- 
ment,  for  alleged  negligence  and  Incompeten- 
cy, consisting  partly  In  his  fail  ore  to  file  such 
notices  In  two  actions  to  foreclose  mortgages 
for  defendant  In  regard  to  the  matter  the 
testimony  ct  plaintiff  and  defendant  was 
conflicting.  Plaintiff  testified:  "Kmg  did 
not  want  to  spend  the  money  for  filing  them. 
I  explained  to  him  that.  If  no  notice  of  action 
was  filed,  people  who  bought  Interests  In 
the  proper^  could  come  In  at  any  time  and 
redeem.  He  said  be  did  not  want  any  such 
paper  filed;  the  more  people  came  in  and 
redeemed,  the  better.  I  told  him  the  ex- 
pense in  the  Eddy  snlt  would  probably  be 
four  or  five  dollars  for  tlie  lis  pendens.  I 
explained  to  him  that  he  would  hare  to 
hare  the  title  searched  again  before  he  took 
the  decree,  to  see  that  nothing  appeared  of 
record,  and  If  he  decided  not  to  file  his  Us 
pendens  he  would  put  me  to  Oiat  much 
extra  trouble."  The  defendant  testified  posi- 
tively that  no  such  conversation  occnrred, 
and  that  nothing  wits  said  upon  the  subject; 
that  he  did  not  know  that  such  a  notice 
was  required.  Defendant  objected  to  the 
testimony  of  plaintiff  in  regard  to  the  con- 
versation, and  aaalgns  the  ruling  admitting 
the  testimony  as  errw.  The  evidence  was 
mainly  dlrected*to  the  question  as  to  whether 
defendant  was  Justified  in  discharging  plain- 
tiff as  his  attorney.  While  It  may  be  doubt- 
ed whether  plaintiff  sufficiently  excused  him- 
self, I  think  the  evidence  was  competent 
Defendant  complains,  also,  of  certain  Instruc* 
tions  in  regard  to  this  matter,  but  the  state- 
saent  fails  to  show  that  any  exception  was 
reserved  to  the  instructions  at  the  trlaL 

At  the  trial,  defoidant  offered  In  evidence 
a  certificate  of  sale  for  taxes  of  a  certain  lot 
assesi^ed  to  one  Loaslng,  In  which  It  appeared 
that  taxes  Imd  not  been  paid  upon  the  lot 
for  the  flBcal  year  18S7;  also,  a  tax  deed  to 
•<ate  Xring  tot  the  lot,  on  failure  t«  redeem; 


atoo^  to  Ibow  «at  floftaidant  hM  a  awrlaata 
upon  this  lot;  that  the  mortgagor  proposed 
to  convey  the  property  to  defendant  In  fall 
payment,  which  offer  the  defendant  accept- 
ed, provided  he  could  get  a  good  tiUe^  and 
employed  plaintiff  to  mramlne  it  for  him  and 
to  attend  to  the  cimT«yance;  that,  ttiroui^ 
the  advice  ot  plaintiff  that  the  title  was  dear, 
he  took  the  deed,  and  then  had  to  purchase 
the  tax  titles  at  a  ooat  ot  fsa  Flataitiff  o1>- 
jected  to  this  evidence  on  the  ground  that 
Losslng,  the  mortgagor,  was  admitted  to  be 
insolvoat  and  tiie  tax  lien  waa  auperlor  to 
the  lien  of  the  mortgage,  and  fberefm  de> 
f  endant  would  have  been  compelled  to  n> 
deem  from  the  tax  sale,  even  If  he  had  ft>re> 
closed  his  mortgage.  The  objection  was  sus- 
tained, and  defendant  excepted.  It  la  not 
necessary  to  say  whethw  this  evidence  waa 
Inadmissible  to  prove  the  claim  for  damages 
founded  upon  this  charge  <^  negligence.  It 
was  (dearly  admissible,  as  going  to  the  TOlne 
of  plaintiff's  services.  The  service  waa  wltb- 
In  the  allegations  of  the  complaint 

Defendant  also  offered  to  show  that  a  por- 
tkMi  of  the  property  Included  in  one  of  his 
mortgages  which  he  employed  plain  tiff  to 
foreclose,  for  which  service  plaintiff  Is  seek- 
ing compensation  m  this  action,  had  been 
conveyed  before  the  suit  to  foreclose  waa 
oommau»d,  but  that  the  deeds  had  not 
bem  recorded.  This  evidence  was  <^ered 
to  show  damage  from  failure  to  file  notice  of 
the  aoticxi.  But  under  the  suppoeed  condi- 
tions, as  the  reiiiaiulng  property  was  sold 
for  enough  to  satisfy  the  defendant's  Judg- 
ment, the  notice  would  have  hiid  no  effect 
upon  the  alleged  purchasers  before  the  In- 
stitution of  the  suit  Section  720,  Code  CivU 
Proc.    The  evidence  was  properly  excluded. 

The  defendant  asked  the  court  to  give  the 
following  Instruction:  "If  an  attorney  brings 
au  action  that  he  Imows  cannot  be  main- 
tained, merely  for  the  purpose  of  'blufflng* 
and  'hoUdozitig'  the  def«idant,  he  is  guilty 
of  unprofessiouai  conduct,  vicHates  his  oath 
as  an  attorney,  and  cannot  collect  any  oom- 
IKQSiilloa  for  services  rendered  in  such  ac- 
tion."—which  Instructloa  the  court  refused 
to  give,  and  defendant  duly  excepted.  8uch 
refusal  is  asslgued  as  error.  Defendant  had 
a  money  deimiud  against  Thacker,  who  was 
residing  In  Seattle,  Wash.  Tracker  had  no 
property  In  this  state.  A  suit  was  oom- 
mencod  against  ITrndier  hy  plaintiff,  as  de- 
fendtmt's  attorney,  and  a  summons  was  taken 
out  and  publislied.  PlaiuUff  had  agreed 
to  prosecute  the  action  to  Judgment  for  $50. 
but  was  discharged  before  Judgment  was 
enterod.  Both  pai-ties  testified  in  regard  to 
the  lustitutjoa  of  the  suit  Defmdant  said 
that  plaintiff  told  tilm  that  such  service 
would  be  good,  and  that  the  Judgment  could 
be  sent  to  Seattie,  and  collected  there. 
Plaintiff  said:  "I  never  totlmoted  that 
we  could  get  service  of  sumnums  on  them 
by  publicatlaa  when  they  were  out  of  the 
state,  laiera  being  no  property  in  this  stato 
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Otalt  m  eoaM  levy  iqKn,  no  attadtunent 
pinceedlngs  could  be  bnm^t  I  mMa/td 
Mr.  Krug  against  bringing  the  niute 
ndta.  I  tM  bim  he  coold  not  recover  any- 
thing <n  any  Judgment  he  might  obtain. 
Bat;  aa  he  ineiBted  on  bringing  tiie  ndt,  I 
did  the  best  I  oonld.  The  object  of  the 
■nit  was  not  to  reoorer  any  property,  bat 
was  for  a  blaff,r-to  boUdoae,  embarrass,  and 
oonfoand  those  defendants,— end  the  publl- 
eation  of  sammois  In  that  ease  was  not  for 
the  purpose  of  getting  serTloe  on  the  par- 
Hea."  And  again:  **!  made  aa  nnidi  ftm  of 
It  at  flw  time  aa  I  ooald;  tried  to  persuade 
him  from  It,  saying  that  I  dldat  bdlen 
that  It  would  hare  any  effect  whateTer." 
Now,  disregarding  the  mottTSs  stated  by 
the  witness,  what  was  there  In  this  that 
oonld  "bnlldoae"  or  confinmd  the  defend- 
ants? The  action  was  bettered  to  have  been 
upon  ft  just  demand,— ft  fhct  oontnuy  to  the 
first  Bsaomptlon  In  the  Inaarnetlon  asked. 
There  was  ft  poeslUllty  that  the  defendants 
woold  appear,  and  pwhapa  other  siqipoal- 
tltms  might  be  made  which  would  justify 
the  proceeding.  Bat,  eren  If  It  won  thoo^t 
possible  that,  upon  sending  such  a  jndgment 
to  Seattie^  defendants  ml^t  pay  It,  It  bdng 
ft  jnst  donsnd,  and  no  deceit  bdng  practiced. 
I  see  nothing  unpn^esslcHial  about  it 

Defendant  also  asked  another  Instruction 
wMch  the  court  refused  to  give,  and  sodi 
ruling  is  also  assigned  as  errw.  It  was  as 
firtlowa;  "The  court  instructs  you  that  the 
ftttonpted  serrloe  of  summons  on  the  defaid- 
anta  by  pabUc&tlMi,  where  defendants  reside 
out  of  the  state,  and  when  no  property  Is 
brought  within  the  jurisdiction  of  the  coort 
by  attachment  or  otherwise,  or  when  the 
action  Is  not  brought  to  determine  the  status 
of  a  person,  is  Ineffectual,  and  judgment 
thereunder  is  T(rid;  and  If  yoa  find  from  ttie 
evidence  that  the  plaintiff  attempted  to  serve 
said  defendants  in  said  Tha<^er  suit  by  pul>- 
llcatlon,  and  brought  no  property  under  the 
jurisdiction  of  the  court  thereby,  and  if  you 
believe  from  the  evidence  that  plaintiff  ad- 
vised defendant  that  sucii  service  was  good, 
yoa  must  find  against  the  plaintiff  on  his 
demand  In  said  Thacker  suit."  I  think  this 
instruction  should  have  been  given.  It  is 
true  an  attorney  is  not  alwi^s  liable  tor  mis- 
takes,  but  here  the  plaintiff  admits  that  he 
knew  a  Judgment,  under  the  drcumstances 
assumed,  would  be  Invalid.  The  witnesBes . 
differ  as  to  tiie  facta,  but  the  defendant  had 
a  right  to  have  an  Instruction  based  uptm  the 
supposition  that  the  jury  would  adopt  his  tes- 
timony. Plalntiff^i  oounad  says  th^  are  not 
seeking  to  recover  compensation  for  this 
service.  But  I  think  they  sreu  It  Is  oleariy 
Included  tai  the  complaint,  and  Is  found  In 
the  tdll  of  particulars  fundshed  by  jAsinttff. 
It  Is  there  marked  "Paid." 

It  aenna  defendant  made  a  payment  of  $125 
genwally  "<»i  account  of  teea  for  legal  serr- 
icea."  Plaintiff,  In  his  bill  of  particulars, 
appears  to  have  credited  this  upon  certain 


(Cau 

Itema.  S»  ooaia  not  do  tUa,  waA  ttns  r 
tain  the  nuney,  and  place  thoae  items  beyimd 
cunUuiMiay.  Besides,  defendant  dalms  to 
Fseovar  lUa  money  on  a  countodalm.  It 
would  be  a  matter  In  controvwv,  erai  If  la 
no  other  way.  I  tUnk  the  judgment  and  or- 
der should  be  rerened,  and  a  new  trial  had. 

We  flonsor:  8BABL8,  a;  BELCHEH,  & 

PBB  OUBIAM.  For  tt»  naaou  given  bi 
the  foregoing  optnlon,  tbB  judgment  and  or- 
Aue  appealed  jErmn  an  nreiaed,  and  a  new 
trial  ordered. 


BOBIMSON  V.  THORNTON  et  aL    (Mo.  I4,r 
819.) 

(Supreme  Gout  of  GaUferala.  A«»  tl,  18B3.> 
Bnonmrr— DHmnci— ODTBTAirDnTe  Tnta. 
L  After  foreclosure  sale,  but  before  ez»- 
entlon  of  aherilTa  deed,  the  mortgagor*!  intereat 
Id  the  land  was  attached.  Jodsmnit  was  not 
rwidered  till  nine  yean  late^  and  the  land  wu 
sold  a  year  after  that  Four  months  after  at- 
tachment, the  Jadgmuit  debtor,  being  still  in 
posseuion,  deeded  the  land  to  defendant,  wbo 
thereupon  took  and  k^t  poesession,  and  paid 
taxes  regularly  thereaftw.  Hdd,  tiiat  defeuJ- 
ant  could  plead  adverse  possession  rnnniofr 
from  the  time  he  took  possesskm,  against  plain- 
dff  claiming  under  the  sale  in  the  attachment 
suit  This  defense  was  not  in  effect  a  plea  of 
outstanding  title  nnder  the  foreclosure  sale, 
within  the  rule  that  in  ejectment  for  lands  pm^ 
chased  cm  execution  against  a  debtor  In  poe- 
session  whm  the  lien  attached  defendant  and 
his  vendees  cannot  show  that  he  had  no  title, 
or  that  the  true  title  is  outotanding. 

2.  Plaintiff  could  not  introduce  a  deed  from 
the  assignee  of  the  purchaser  on  the  foredosoie 
sale,  executed  after  tUs  suit  was  begun,  on  tb* 
ground  that  defendant  had  put  the  foreclownre 
m  evidence  as  an  outstanding  title,  miere  wu 
no  issue  of  outstanding  title,  and  the  fore- 
closure was  only  introduced  to  sltow  tliat  tlie 
lien  on  wUdi  pI^tilTs  title  was  based  had 
been  extinguished. 
McFarland  and  Qarontte,  JJ;,  dissenting. 

In  bank.  Appeal  from  superior  court,  San 
Mateo  county;  John  Beynolds,  Judges 

Ejectment  by  C.  P.  BobIns(Hi  against  B. 
S.  niomton  and  Hannah  Green.  Judgment 
tor  plaintiff.    Defendants  appeaL  Rev^'sed. 

Edward  F.  Fltspatrit^,  (Fox,  KeUogg  ft 
Gray,  of  couns^  for  ivpellanti.  T.  U.  Os- 
mcmt  and  D.  M.  Ddmaa,  for  respondent 

HARRISON,  J.  Ejectment  for  land  hi 
San  Mateo  county.  A  coUflcate  of  pm<- 
diase  for  the  lands  Involved  herein  was  Is- 
sued to  B^amin  S.  Green  by  ttie  register 
and  receiver  of  the  land  office  of  the  United 
States  March  5,  1863,  and  a  patMit  thoe- 
for  was  issued  to  him  August  1, 1871.  April 
21, 1868,  Green  and  vrlf  e  nuwtgaged  the  land 
to  0.  0.  Wilson  and  J.  P.  Jouzdcm,  and  in 
an  action  fw  the  foredosure  of  this  mort- 
gage, commenced  September  6,  1870,  a  Jndf- 
ment  was  rendered  under  which  the  land 
was  sold  January  2,  1872,  and  on  the  same 
day  the  sheriff's  cartlflcato  tt^tefor  Ued  in 
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ttie  office  td  tte  eonnty  recorder.  Jnlr  8, 
1872,  tba  sheriff  executed  bis  deed  to  tb^ 
pordiaser,  wbo,  on  the  26th  day  of  Septem- 
ber, 1872,  conreyed  his  Inteiwst  In  the  land 
to  WUllam  Ford.  April  1,  1872,  John  Mc- 
Combe  commenced  an  action  In  the  fifteenth 
district  court  In  and  for  the  dtgr  and  county 
of  Son  Francisco,  against  Oreen  and  wife, 
and  a  writ  of  attachment  waa  Issued  there- 
in, under  which  the  sheriff  of  San  Mateo 
county  on  the  next  day  purported  to  levy 
QIKHi  all  the  right,  title,  and  interest  of 
Green  and  wife  In  the  land.  Judgment  was 
rendered  In  this  action  In  faror  of  plaintiff 
NoTeinber  6,  1880,  and  by  rlrtue  of  an  exe- 
cuttcMi  Issued  thereon  the  sheriff  on  Decem- 
ber 10,  1881.  sold  the  land  to  Alexander 
Forbes.  June  4,  1887,  the  sheriff  who  made 
the  sale  executed  a  deed  for  the  land,  and 
on  June  8,  1887,  the  sheriff  then  In  of&ce  exe- 
cuted another  deed  therefor.  The  plaintiff 
claims  title  by  virtue  of  these  deeds,  and  on 
the  8th  day  of  June,  1887,  commenced  thd 
present  action.  August  17,  1872,  B.  S, 
Green  executed  a  conreyance  of  the  land  to 
the  appellant  Thornton,  who  on  the  next 
day  entered  into  the  possession  thereof,  and 
has  since  remained  In  adverse  po^sovslon 
nud  paid  all  the  taxes  levied  thereon  from 
the  rear  1872  until  the  time  of  trioL  The 
plaintiff  had  Judgment  In  the  court  below, 
from  which,  and  an  ordw  denying  a  new 
trial,  the  defendant  has  appealed. 

Whether  fbere  was  snfflci«it  evidence  be- 
fore the  court  to  authorize  it  to  find  that 
the  sheriff  made  an  ^ectlve  levy  on  the 
land  by  virtue  of  the  writ  of  attachment  le- 
aned In  the  action  of  McGombe  v.  Oreen 
need  not  be  determined;  but,  assuming  that 
such  levy  was  made,  it  affected  only  the  in- 
ta«Bt  in  the  land  which  was  then  held  by 
the  defendants  In  the  attachment.  Priw  to 
that  date  their  Interest  In  the  land  had  been 
sold  under  the  Judgment  in  foreclosure 
against  them,  and  the  deed  which  was  sub- 
sequently executed  to  the  purc^ser  at  that 
S^Tvested.  him  with  all  the.  title  to  tbe  land 
that  the  Grems  had  on  the  21st  day  of  April, 
1869,  "ttfie  3af«'  of  the  mortgage,)  or  which 
%kef  had  subaequoitly  acquired  therein, 
(SlclUer  T.  Look,  93  CaL  610,  29  Pac  Rep. 
220,)  and  the  int«^  or  estate  which  the 
Ore«i8  had  at  the  date  of  the  attachmrat 
was  ^ereby  extinguished.  The  execution  of 
the  deed  gave  to  the  purciiaser  at  the  sale  no 
new  title  to  the  land  purchased  by  him,  but 
was  merdy  evidence  that  his  title  had  be- 
come absolute.  TTpoa  the  sale  he  acquired 
"all  the  right,  title,  interest,  and  claim  of 
the  Judgment  debtors  thereto,"  (Code  <^vll 
Proa  S  700J  vabject  to  be  defeated  by  a 
redemption  within  six  months,  and  to  the 
right  of  the  Judgmoit  debtors  to  remain  In 
tbe  possession  d  the  land  until  tbe  execution 
of  the  sberlffs  deed,  and  all  that  remained 
In  tbe  Greens  was  this  r^t  of  redemption, 
and  to  retain  poaseaalon  of  Hie  land  nntil 
Ike  SBiBlrattan  at  ttae  ttme  tbereCor.  ■*X»or- 


ing  the  period  which  elapses  between  the 
sale  and  expiration  of  the  time  for  redemp- 
tion the  statute  regards  the  purchaser  aa 
tbe  owner  in  and  gives  btm  the  rents  ' 

and  proflte  or  the  value  of  the  use  and  occu- 
pation. In  short,  it  gives  him  the  entire 
beneficial  Interest  in  the  property,  except 
the  actual  poaseaalon."  Page  t.  Bogen,  81 
CaL  302. 

Judgment  was  not  rendered  in  the  action 
of  McGombe  v.  Great  until  November  6, 
1880,  and  at  ttie  date  of  the  sale  thereunder 
In  December,  18S1«  the  Judgment  debtors 
had  no  Interest  in  Ae  land  upon  which  the 
Judgment  could  be  a  Hen;  and,  as  their  In- 
terest In  the  land  that  was  attached  had 
been  extinguished,  and  with  its  extinguish- 
ment the  Hen  of  the  attachment  upon  that 
lnt««st  was  also  extinguished,  the  land  was 
not  subject  to  a  sale  In  satlstectlon  of  the 
Judgment  Tbe  conveyance  by  Green  to 
Thornton  Augoat  17,  1872,  did  not  transfer 
to  him  any  title  to  the  land,  for  the  reason 
that  at  that  date  Green  bad  no  title  or  in- 
terest tn  the  land.  Thornton,  however,  tocdc 
possession  of  tbe  land  <m  the  18th  ofAugus^ 
1872,  and  the  record  shows  that  since  that 
date  be  has  maintained  such  an  adverse 
possession  thereof  as  to  vest  blm  with  a 
prescrlptlTe  title  thereto,  unless  the  other 
facts  shown  In  relation  to  bla  possession 
of  the  land  preclude  him  from  acquiring 
such  title  or  making  this  defense.  In  an 
action  of  ejectm^t  to  recover  lands  pm>  \ 
chased  at  a  sale  under  an  execution  Issued  \ 
upon  a  Judgment  against  the  defendant,  and 
of  which  he  was  In  possession  at  the  time 
of  the  sale,  or  at  the  date  of  the  lien  of  the 
Judgmmt  or  atta<dmient,  (If  there  was  an 
attachment,)  tbe  dtfmdant  cannot  defeat 
the  plaintiff's  right  to  recover  by  showing 
that  he  had  no  title  to  the  land,  or  that  the 
true  title  is  outatandli^.  Jackson  v.  Orar 
ham,  3  Calnes,  188;  Cooper  v.  Galbralth,  8 
Wash.  C.  O.  590;  Den  v.  Wlnans,  14  N.  J. 
Law,  6;  McDonald  v.  Bai^r,  23  CaL  803; 
Blood  V.  Light,  88  CaL  658.  The  same  role 
applies  to  the  vendee  of  the  Judgment  debtor, 
or  any  other  person  coming  In  under  him 
subsequent  to  the  creation  of  tbe  Hen,  and 
who  has  no  other  titie  or  claim  to  the  lands 
than  that  which  he  derived  from  the  Judg- 
ment debtor,  or  whose  title  Is,  In  effect,  the 
same  aa  that  whldi  was  sold  under  the  exe- 
cution. Jackson  v.  Bush,  10  Johns.  228; 
Oreen  v.  Watrous,  17  Seiig.  &  R.  39a  As 
against  the  Jndgmoit  debtiw,  tbe  production 
of  the  Judgment  execution,  and  sherUTs  deed 
is  prima  fade  evidence  of  tbe  plalntifTs 
right  to  recover;  but,  If  the  action  Is  against 
a  stranger  to  ttae  Judgment,  the  plaintiff 
must  also  show  that  the  Judgment  debtor 
had  the  titie  or  possession  of  tbe  land  at  the 
date  of  the  lien  w  at  tiie  sala  This  prior 
possession  will  then  be  prima  fade  evidence 
of  a  right  to  recover  as  against  the  mere 
possession  of  the  defendant,  wbldi  will  be 
deeBMd  to  have  been  takn  aobaeqimt  to 
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the  sale.  The  BberUTs  deed  does  not,  how- 
ever,  transfer  any  after-acquired  Interest  la 
the  land,  and  the  Judgment  debtor  Is  not 
estopped  from  abowlng  In  an  ejectment  suit 
against  him  that,  subsequent  to  the  execu- 
tion of  the  sale,  he  has  acquired  a  different 
title  from  that  which  .was  ac^d  under  the 
Judgment,  (Emerson  t.  Sansome,  41  CaL 
and  in  an  ejectment  suit  against  the 

I  Tendee  of  the  Judgment  deotor  be  may  also 
show,  not  only  that  he  haa  acquired  a  differ- 
«nt  interest  or  right  of  possession,  Imt  also 

'  that  the  Judgment  debtor  himself  had  no  In- 
tarest  In  the  lands  at  the  time  of  the  aala 
In  one  sense  the  grantee  of  land  may  be 
Mid  to  come. Into  poeeesslon  under  his  gran- 
tor, but  his  entrr  under  his  grantor  la  not 
In  subordination  to  the  title  which  he  re- 
«aiTea  from  him,  or  of  that  character  which 
«mbojft  blm  from  disputing  the  validity  of 
tiUe  under  which  he  entered,  as  a  ten- 
ant is  estopped  from  disputing  hla  landlord's 
title,  or  the  vendee  In  possession  under  a 
contract  of  sale  the  title  ot  his  xeoAor. 
Bren  a  tenant  is  not  cBtof^ped  from  showing 
that  bis  landlord's  title  unda  which  he  en- 
tered has  terminated.  Ti^L  I«ndl  &  Ten. 
4  629.  The  grantee  does  not  by  his  entry 
assume  any  obligation  towards  his  grantor, 
nor  is  there  any  relation'  of  trust  or  confi- 
dence between  them  which  Is  f«l!elted  by 
tils  repudiation  of  the  title  under  whldi  he 
entered,  or  by  his  acqul^tion  of  another 
outstanding  title.   By  akterlng  under  the 

-  title  he  assumes  it  to  be  prima  ftde  good, 
but  he  is  not  esti^ped  thereby  from  show- 
ing otherwise,  or  from  showing  in  any  <xmr 
troreray  another  and  Independent  title  In 
himsdf .  Hill  T.  Robertson,  1  Btrob.  1.  "Hie 
vendee  claims  the  prvpaty  tor  hlmsrif,  and 
bis  fftlth  Is  not  pledged  to  maintain  the  title 
of  the  vendor.  The  rights  of  the  vendor  are 
Intended  to  be  extinguished  by  the  sale,  and 
he  has  no  contliiuing  Interest  in  the  main- 
tenance ot  .  his  title  imleas  he  should  be 
called  upon  tn  consequence  of  some  cove- 
nant or  warrant  In  bis  deed.  The  prop- 
erty having  become  1^  the  sale  tbe  pn^- 
erty  of  the  vendee,  be  has  the  right  to  forti- 
fy that  tltte  bj  the  pnrcbase  of  any  other 
which  may  protect  him  in  the  QuIet  enjoy- 
ment of  the  premises.  Mo  principle  of 
morality  xestiainB  him  from  doing  this,  nor 
Is  the  letter  or  spirit  of  tiie  contract  violated 
by  it"  Blight's  Lessee  t.  Rochester,  7 
Wheat,  stt.  Ddlvolng  of  possession  under 
a  deed  of  the  tee  does  not  In  ttio  absence 
of  any  ottier  redtals,  raise  an  estoppel,  since 
the  possession  then  becomes  wholly  the  poe- 
sesslon  of  the  grantee,  and  thore  is  no  ob- 
ngatton  on  Us  part  to  return  It  to  the  gran- 
tor. He  may  ttaerrfwe  dispute  his  title.  8 
Waohb.  Real  Propw  0Sth  Bd.)  90;  Gardner  v. 
Oieeni^  6  B.  1  110;  Bobertson  v.  Pickrdl, 
109 17.  &  606,  a  Sap.  Ot  Bep.  407;  Sparrow 
Kiagttum,  1  N.  X.  242;  Osteffaont  r.  Shoe- 
maher,  8  HOI.  618.  In  the  case  last  cited, 
Branson.      giving  ths  opinion  of  th*  eoort, 


said:   "Althoufi^  a  tenant  cannot  q^testion 
the  right  of  his  landlord,  a  grantee  in  tee 
may  hold  adversely  to  the  grantor,  and  there 
can  be  no  good  reason  why  he  should  not 
be  at  liberty  to  deny  that  the  grantor  had 
any  title.    There  is  no  estoppel  when  the 
occupant  is  under  no  obligation,  ecpress  or 
implied,  that  be  will  at  some  time,  or  in 
some  event,  aurrender  the  possession.  The 
grantee  in  fee  la  under  no  such  obUgatfon. 
He  does  not  receive  the  possession  under 
any  contract,  express  or  implied,  that  be 
will  ever  give  it  up.   He  takes  the  land  to 
bold  for  himself,  and  to  dlspoee  ot  it  at 
pleasure.   He  owes  no  faith  or  allegiance  to 
the  grantor,  and  he  does  him  no  wrong 
when  he  treats  him  as  an  uttor  stranger 
to  the  title."    The  rights  of  the  grantor  are 
extinguished  by  tbe  sale,  and,  as  the  prop- 
erty baa  thereby  become  the  pnp&rty  ot 
the  grantee,  he  holds  it  wlXh  aH  tbe  attri- 
butes of  ownership,  and  Is  under  no  more 
accountability  to  hia  grantor  for  his  estimate 
of  the  title  taken  from  him  than  he  is  for 
tbe  use  to  which  he  shall  apply  the  land; 
and  he  may  fortify  bis  possesslcm.  by  the 
acquisition  of  any  other  title  which  may 
protect  bim  in  its  enjoyment    "13»  holda 
adversdy  to  all  the  world,  and   has  tbe 
same  right  to  deny  the  title  of  his  vendor 
as  tbe  title  of  any  other  party."  Uerry- 
man  v.  Bourne,  9  Wall.  600;  Wlnlock  v. 
Hardy,  4  Litt  272;  Voorbles  t.  Whlt^  2 
A.  K.  Uarsb,  26.   His  possession  becomes 
adverse  to  his  grantor  Immediately  upmi  his 
entry  under  the  grant,  and      this  adverse 
possession  he  may  acquire  a  title  by  pre- 
scription which  vrill  be  as  avaUatde  for  tbe 
protection  of  his  possession  as  ooe  acquired 
by  grant    Croxall  v.  Shererd,  S  Wall.  26S. 
Whether  the  possession  wbldi  Tbomtm 
took  of  tbe  land  in  August  1872,  is  to  be 
regarded  aa  having  been  taken  by  virtue 
of  the  grant  from  Green,  or  without  any 
cc^r  of  title,  it  immediately  became  adverse 
to  tbe  whole  world.   Green  himself  would 
be  estopped  by  bis  deed  from  claimiug  any 
title  in  the  land,  and  as  whatever  title  Green 
bad  at  the  date  of  the  attachment  had  been 
extinguished  priw  to  ^  time  vrhea  Tbont- 
ton  to<^  possessloa  of  tbe  land,  the  Itai  of 
the  attachment  against  his  intwest  was 
terminated,  and  could  no  longer  tarn  a  bsMs 
tor  tbe  suppwt  of  any  sale  that  mlgbt  be 
made  under  the  Judgment  afterwards  ob- 
tained In  the  action.   At  the  date  of  the 
•ale  In  1881,  Thornton  had  aoonlied  a  tide 
by  prescription  whl(di  gave  him  the  ri^t  to 
tlie  possession  of  the  land  (CHtU  Oode^  I 
1007)  superior  to  any  <daim  of  tbe  plaintllf 
resting  upon  the  prior  possession  of  tbe 
Gzeens. 

Tbe  rale  that  the  Statute  of  UmltatkMs 
does  net  begin  to  nm  against  the  jodgment 
deMxMc;  or  one  claiming  vnder  him,  antu 
the  enCutlim  of  the  AahltM  deed,  has  no 
4)pU(!atlon  to  the  ^esent  caaew  That  nde 
rests  npon  tha  DtatotlUon  Oat  ttas  atar 
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UTs  deed  Is  the  deed  of  the  defendaot  undAr 
tbe  eKecutton,  and  that  the  defendants  p<w- 
•esfdcsi  after  the  sale  cannot  be  adverse  to 
the  purchaser  untU  tiie  ezecntlan  ot  his  own 
•deed  by  tba  aheriff.  The  role  has  no  ap- 
plication to  a  Btranger  to  -Oie  ^dgment,  or 
one  whose  title  la  not  derived  trom  the 
Judgmrat  debtor.  In  Jefferson  r.  Wendt,  KL 
OaL  678,  the  detendante  were  onl7  the  ten- 
ants of  the  Jndgmfflit  debtor,  whose  Interest 
bad  been  sold  by  the  aberlff;  and  In  Letmaid 
V.  Blynn,  89  CaL  686,  26  Pac.  Bep.  1097.  the 
defendant  had  no  title  <ither  than  that  which 
be  had  reoelTed  from  the  judgment  debtor, 
and  had  acquired  ttate  title  wlUkln  five  years 
prior  to  the  commencement  of  tbe  action. 

The  court  «red  In  permitting  tiie  plaintiff 
to  offer  in  evldenoe  tiie  deed  of  tbe  land  ex- 
•ecuted  to  him  by  the  aaslgnee  In  bankruptcy 
of  Ford,  sabeeqnent  to  the  commencement 
of  the  action.  Hie  respondent  seeks  to  sns- 
taln  this  ruling  iqmn  tike  theory  that  the  de- 
fendant had  shown  that  tUs  tttie  was  out- 
standing, and  that  It  was  competent  for  the 
plaintiff  to  show  tiiat  It  was  not  an  available 
tltie  against  tiie  plaintiff  for  the  reason  that 
tie  had  acquired  It  The  defendant,  however, 
did  not  otter  evidence  of  the  sale  under  tiie 
foreclosure  for  the  purpose  of  showtog  an 
outstanding  titie,  for  th»«  was  do  such  Is- 
sue before  the  conrt,  but  for  the  purpose  of 
blowing  that  the  Hen  which  the  plaintiff 
claimed  as  tiie  basis  of  his  own  title  had 
been  extinguished  thereby,  miat  the  In- 
troduction et  tbe  deed  was  injurious  to  the 
defendant  Is  evident  wltiioat  wa^  dlscns- 
slon. 

The  appellant  Hannah  Green,  by  her  an- 
swer, admitted  all  the  allegations  ot  the 
complaint,  and  oonseqnentiy  Is  not  entitied 
to  a  reversal. 

The  Judgment  and  order  denying  a  nerw 
trial  are  reversed  as  to  the  appellant  Thorn- 
ton, and  affirmed  as  to  tiie  appellant  Hannah 

We  oonenr:  BBATTT,  a  J.;  FITZOSR- 
A1J>»  J.;  DB  HAYBN,  J. 

McFABIaAUD,  J.   I  dissent. 

OAROITTTB,  3^  fdlssentbig.)  Green  was 
the  owner  of  cntaln  land.  It  was  sold  un- 
der foreolosnre  proceedings  by  his  mort- 
gagee. Pending  the  Issuance  of  the  ahaiff*s 
deed,  and  daring  Oreen's  possession,  It  was 
attached  as  Oreen's  propwty.  Subsequent  to 
the  attachmoit,  Oreen  deeded  tt  to  tbe  de- 
fendant niomton,  who  aitwed  into  the  pos- 
session thereof.  The  attachment  iwoceed- 
ings  ripened  into  a  Judgmesit,  sale  undor  ez- 
eoatiui.  and  deed  the  sheriff.  Plaintiff, 
as  tbe  holder  of  sntih  deed,  brings  am  action 
of  cjeotment  against  Thornton,  who  entoed 
under  fats  deed  trom  Green.  Thorotcm  pleads 
the  statdte  of  limitations,  claiming  to  have 
held  possession  adversely  to  the  worid  for 
the  statatoi7  period. 


I  premise  a  short  statement  of  my  views 
by  suggesting  that  the  role  so  often  declared 
In  the  dedsions  of  courts  that  the  {dalntiff 
must  recover  in  ^ectment  upon  the  strength 
of  his  own  title  Is  not  without  excepttcm. 
The  principle  of  estoppel  Is  often  Invoked  In 
snch  cases,  and  the  defendant  debhrred  from 
attackli^  ^alntiff's  title  by  showtog  a  bet- 
ter title  In  a  stranger.  This  Is  always  true 
where  the  claims  of  both  parties  arise  from 
a  common  source.  If  the  leading  opinion  In 
this  case  holds  that  the  grantee  of  the  at- 
tachment debtor  may  enter  undo:  his  grant, 
and  thai  successfully  plead  tbe  statute  of 
limitations  as  against  the  holder  of  the  sher- 
iff's deed,  which  is  in  due  course  procured 
by  Tirtoe  of  the  attachment  suit,  (and  sndi 
appears  to  be  the  reasoning,)  I  dlsseat  Thfe 
identical  i^lndple  was  before  the  supreme 
conrt  of  tbe  United  SUtes  In  Pratt  v.  Pratt, 
96  U.  S.  710,  and  was  there  carefully  con- 
sidered and  declared  unsound.  In  that  opin- 
ion the  court  used  the  following  Illustration, 
which  is  both  simple  and  conclusive:  "If 
this  be  established  to  be  tiie  law.  the  owner 
of  real  estate  may  borrow  money  on  ten 
years'  time  to  the  value  of  that  estate,  and 
give  a  mortgage  on  it  to  secure  payment, 
and  by  a  sale  and  conveyance  of  the  land 
to  a  third  person,  with  dtitvery  of  possession 
a  week  afterwards,  the  Ilea  is  utterly  defeat- 
ed; for.  according  to  this  doctrine,  the  stat- 
ute of  UmltttUdn  begins  to  run  against  the 
mortgagee  the  moment  the  title  and 
alon  are  vested  in  the  purchaser^  and  the 
•bar  of  ttie  statute  becomes  perfect  against  all 
th6  world  by  seven  years'  possession;  where- 
as the  mortgagee  can  take  no  steps  to  fore- 
close his  mortgage  until  bis  money  comes 
due  three  years  later."  In  the  present  case 
the  defendant  can  hardly  be  said  to  plead 
the  statute  of  limitations.  His  plea  Is  little 
more  than  a  denial  of  plaintiff's  titie.  The 
plea  of  the  statute  of  limitations  presupposes 
a  rl^t  of  action  in  the  plaintiff  at  some 
time  in  the  past,  but  that,  owing  to  bis 
la<dies,  it  bas  lapsed.  In  tiie  pres^it  case  It 
Is  not  contended  that  plaintiff's  right  of  ac- 
tion has  lapsed,  but  It  Is  Insisted  that  he 
never  at  any  time  had  a  right  of  action.  Wo 
have  held  In  JeCterson  v.  Wendt,  SI  CaL  578, 
and  Leonard  v.  Flynn,  89  Gal.  536,  26  Pac 
Bep.  1007.  that  a  plaintiff's  right  of  acUon 
accrues  upon  the  delivery  of  the  ^erlff's 
deed.  Bllminating  fw  tiie  mom^t  tiie  fore- 
doBure  proceedings  tiom  tiie  case,  it  seems 
to  me  very  plain  tiiat  defUidant  Thornton 
could  not  create  In  himself  a  titie  by  ad- 
verse poesesBlon,  for  no  one  had  a  right  of 
entiT  a*  against  him.  Green  had  no  right 
of  oitry,  for  he  was  his  grantn-;  plaintiff 
none,  fksr  be  had  not  as  yet  obtidned  his 
8li«1fl*8  deed.  As  la  said  tn  Pratt  v.  Pratt, 
snpfa:  **In  the  tmt  sense  of  the  term  his 
posBWrion  Is  not  adverse  to  this  lien.  There 
4am  be  ne  adTcraoiy  rights  In  regard  to  the 
possession  tmAat  the  lien  and  undw  the  de- 
fendant's pBTChsse  ttom  the  Jodgmeut  dgM> 
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or  antll  the  Hen  b  oonTerted  iBtD  a  tttle 
conferring  the  rlgbt  of  possession.  The  de- 
fendant*! pomenlon  after  tUs  la  adTme  to 
the  tltlft  of  plaintiff;  and  then,  with  tlw 
rl^t  of  enti7  In  plaintiff,  llie  har  of  tine 
Btatnte  beglna  to  mn." 

Let  US  aaaome  fliat  plaintiff,  Rofataiaon,  ae> 
cured  his  sherUTa  deed  within  fire  jeaxa 
from  the  date  of  rntoEntoa**  entry  under  bte 
deed  from  Green,  and  tbat  he  then  brought 
his  action.  I  know  of  no  way  that  Thornton 
could  hare  defeated  plaintiff's  claim.  The 
statnte  of  Umltatloui  could  not  hare  availed 
him,  as  his  poaeealon  had  not  aztended  tct 
anffident  lengtii  ct  tbne,  and,  u  wft  have 
seen,  this  la  hla  only  Oetatm.  Now,  It  eeems 
strange  that  plaintiff  shonld  be  defeated  be- 
cause, wlttunit  fault  of  Us,  he  was  vnable 
to  secure  his  deed  within  Are  years  from 
Thornton's  entiy.  It  he  had  aecnred  his 
deed  at  the  end  of  four  years  from  the  entry 
of  Thornton,  his  cause  of  action  would  then 
have  accrued,  and,  as  we  have  seen,  he  could 
hare  recovered  possession  of  the  land.  If 
he  had  a  cause  of  aettM&  at  that  tlme^  and 
not  till  that  tlme»  flio  statuta  did  not  begin 
to  ran  against  him  mtil  then,  and  he  oonld 
not  have  lost  his  rl^t  to  bring  suit  until  Ave 
years  thereaftw.  If  sodi  wm  not  tiw  fact, 
plaintiff  bad  a  cause  of  action  for  the  re- 
covery of  real  estate  which  became  barred 
within  one  year  after  It  accrned.  Hut  re* 
suit  would  be  noTdi  In  Uie  sstremeh 

Again,  Instead  of  foredosnre  proceedliwi 
agnbiat  €toeen,  let  na  assume  ttiat  he  deeded 
outrl^t  to  a  stranger,  then  deeded  to  plain- 
tiff,  and  then,  while  in  possession,  deeded 
to  defaadant,  who  took  possession  under  the 
deed.  If  tfafaitifl  had  brought  this  action  un- 
der these  cfrcumstancea  witliln  five  years 
from  the  date  of  his  deed,  there  would  hare 
been  no  defense  to  the  action  on  the  part  of 
tibis  defendant  Let  ns  sssnme  the  deed  to 
a  stranger  in  lieu  of  tbe  foreclosare  proceed- 
ings, and  then  the  levy  of  the  attadunent,  fol- 
lowed by  the  deed  to  the  d^endant  and  the 
Bheilff's  deed  to  plaintiff.  Plaintiff's  BberUTs 
deed  related  to  the  date  of  the  levy,  and 
when  he  'recdred  It  he  occupied  the  same 
position  as  If  It  had  been  a  deed  from  Green 
of  the  date  of  tlie  levy;  and  we  have  seen 
that  If  It  bad  been  Greoi's  deed  of  tiiat  date 
plaintiff  could  recover.  As  already  sug- 
gested, defendant's  plea  of  the  statute  of 
limitations  In  this  case  is  almost  a  misno- 
mer, as  It  la  practically  a  plea  of  no  title 
in  plaintiff.  Let  us  see  if  such  Is  not  tiie 
fact  Wa  will  assume  that  the  foreclosure 
prcceedings  were  fatally  defective,  and  the 
deed  thereunder  void,  what  Is  plaintiff's  sta- 
tus In  the  case  then?  Why,  thb  title  was  In 
Green  at  liie  date  of  the  levy,  and  the  shex^ 
UTs  deed  vested  It  In  plalnttff,  RoUnson,  un- 
der wUch  he  would  have  a  cause  of  aetlim 
that  defendant  could  not  contest  for  a  nu^ 
meat  It  follows  that  U  the  foreclosure  pro- 
ceedings are  void,  thra  plaintiff's  cause  of 
nation  aecmed  irtien  he  received  bis  deed 
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fknm  flie  aherif!^  and  defendant's  plea  of  the 
statnte  would  be  In  vain.  Upon  tbm  om- 
trory.  If  fliose  proceedings  are  vahd,  plaintiff 
has  no  cause  of  action,  and  the  plea  of  the 
statute  can  be  successfully  invoked.  In  other 
woids.  If  the  legal  title  Is  In  the  plaintiff, 
the  statute  cannot  be  pleaded;  but  If  the 
l^al  title  Is  In  a  stranger.  It  csn  be  plead- 
ed. I  fall  to  see  the  distinction,  and  do  not 
think  the  sneoessfol  plea  of  the  statnte  Is 
dependent  upon  any  such  test 

For  the  foregoing  reasons  It  Is  ajH^arent  to 
me  that  the  so-called  "pie*  of  the  statute 
of  llmltettons,"  as  far  as  ^^aetlcal  reenlts 
are  concerned,  is  nothing  more  than  a  plea 
of  outstanding  title  In  a  stranger  nnder  the 
deed  In  tOredosnre,  and  It  must  be  conceded, 
if  such  be  the  fact  the  plaintiff  Is  entmed 
to  recover.  X>efendant  offered  the  f<H«do- 
sure  [vooeedlngs  In  evidence.  ThB  prevailing 
opinion  says  for  the  purpose  of  showing  that 
at  fbB  date  of  the  levy  of  the  attachment 
Green  had  no  Interast  In  the  land,  and  that 
oooseqnently  plaintiff  got  nothing  by  his 
deed.  I  would  suggest  those  proceedln^B  fall 
to  show  it  for  Green  had  the  lawful  "pos- 
session" at  the  date  of  the  levy,  and  if  he 
had  still  been  in  possession  what  plaintiff 
received  his  deed  there  could  be  no  ques- 
tion as  to  ^aintUTs  right  of  recovoy.  But 
aside  from  that  these  proceed!  ogs  simply 
show  an  eqnltebto  title  in  a  strangK*  at  tbt 
date  of  the  levy,  and  the  result  was  etmidy 
an  outstanding  tide  vhen  this  litigation  be- 
gan. It  cannot  be  possible  that  plalntUTs 
cause  of  action  would  be  stronger  if  the  ahov 
UTs  deed  under  foreclosure  had  Issued  ptica- 
to  the  levy  of  the  attactunent;  yet  such 
would  seem  to  follow  from  the  reasoning  of 
the  prevailing  opinion.  Hie  f(n«cloenre  pro- 
ceeding, as  an  element  In  this  case^  In  no 
way  aids  the  defendant  as  to  his  plea  of  the 
statute  of  limitations;  and,  omitting  that  ele- 
inmt  of  the  ca^e,  we  then  have  an  exact 
photograph  of  Pratt  v.  Pratt  and  the  rea- 
soning there  found  leaves  the  def^idant  with 
no  prop  to  supirart  him.  The  title  under 
the  foreclostu-e  being  an  outstanding  title,  it 
availed  defendant  nothing.  P^haps  he  was 
estopped  from  setting  it  up,  having  entered 
under  a  deed  fom  a  common  grantor  with 
the  plaintiff.  But  aside  from  that  at  the  tri- 
al plaintiff  showed  that  such  title  was  then 
vested  In  him,  and  for  that  reason  Its  effica<7 
as  a  defense  was  entirely  gone.  See  Sedg. 
&  W.  Tr.  TlUe  Land,  |  881;  Sharp  v.  John- 
son, 22  Aric  79;  F«ciynuui*B  Lnssss  T.  Osl- 
llaon,  1  Overt  S1& 


TOSm  V.  OMNIBUS  OABLB  Oa    (No.  15r 
162.) 

(Sopreoie  Oourt  of  Oalifomia.   Aug.  U,  1808J 

Srasvr-CAB  Compahibs— Ihtobt  to  PAsssireBM— 

AusHTiKO  ntoic  Cam  at  Motiom  —  Ooamusn- 

TOBT  KBOUaBKCB~lNSTBnOTIOHa 

1.  In  an  action  against  a  cable  car  cosi- 
paay  iar  hijartea  recdved  in  sUi^tlat  tnm  a 
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ear  aU^ted  to  lUiTe  bem  pnmatiti^  started, 
after  Initructlnf  tha  jury  that  commoa  carriers 
of  ftnHftnrnn  mast  tue  sach  vigilance  and  foro- 
^Mut  aa  they  can,  under  the  (drcamstances,  in 
Tiew  of  the  character  and  mode  of  couTeTanoe 
adopted,  to  preToit  acddenta,  It  was  not  im- 
proper to  instmct  tliat  "it  was  the  defendant's 
onsiness  to  Imow,  before  startiiw  up  the  car, 
whether  passengerB  getting  off  or  on  the  car 
were  in  a  position  to  be  injured,  and  it  would 
be  negligence  to  start  the  car  snddeclr,  onder 
such  drcamstances,  without  exMtdaing  eTeir 
precaution  for  the  safety  of  those  who  might 
be  getting  off  or  on." 

2.  One  ii  guilty  of  contrIbat<»T  ne^igcoiee 
if  he  is  guilty  of  want  of  ordinary  carch  and  the 
want  of  extraordinary  cara,  merely,  is  no  de- 
fense. 

S.  Negligence  on  plaintiff's  part,  amounting 
to  absance  of  ordinary  care,  which,  concorrent- 
ir  wiHi  tiw  negligence  of  defendant,  proximate- 
ly contributes  to  the  injury,  is  a  good  defense* 
whether  or  not  defendant,  with  ordinary  or  ex- 
traordinary care,  oonid  bare  guarded  against  H. 

4.  In  an  action  against  a  street-car  com- 
pany for  personal  lojnries,  plaintiff  claimed, 
and  the  evidence  tended  to  prove,  that  a  car 
was  started  while  she  was  alighting  therefrom, 
while  defendant  claimed,  and  save  evidence 
to  show,  that  the  car  was  started  before  i^n- 
tiff  left  her  seat,  and  that  she  tried  to  get 
while  the  car  was  in  motion.  Hdd,  that  an  in- 
struction making  the  defense  of  contributory 
aegligoice  dependmt  on  whethn  defendant 
could  liave  guarded  against  such  negligence  was 
rendered  harmless  by  subsequent  instructions 
that  the  verdict  must  be  for  the  defendant  If 
the  injuries  were  caused  either  solely  by  plain- 
tiff's negligence,  or,  jointly  and  concurrent^*  hy 
the  negligence  of  plaintiff  and  defoidant  or  Its 
Brants,  and  that  if  id^tlff,  knowing  the  car 
was  in  motion,  diose  to  run  lier  chances,  and 
off  by  Btepid&g  dlreetlr  out  bom  tiie  ear, 
mtwt  aUda  the  tlaks  she  took. 

CommiBSIonen'  decision.  D^nrtment  2. 
Appeal  from  superior  court,  cl^  and  county 
of  Son  Francisco;  A.  A.  SandenHHi,  Judge. 

Action  by  Mary  Tobtn  against  the  Onudbu 
Cable  Company.  From  a  judgmoit  ftw 
plaintiff,  and  an  Mder  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

a  H.  Wllaon,  for  appeUuit  Heoky  ft 
Swift,  for  respondent 

TANOUBF,  a  Tbe  defaodant  la  u  bh 
corporated  cable  railway  company,  operating 
on  Post  atreet  and  certain  other  streets  In 
tiie  dt7  of  San  Francisco,  nie  plaintiff  waa 
a  paasoiger  on  one  oi  defendant's  cars,  and, 
white  attempting  to  all^t  from  the  car  at 
ib»  JnnctloD  of  Post  and  Kearny  streeta, 
was  thrown  npcm  the  paTemont  by  the  more- 
meat  of  the  car,  and  iwrsonally  injured. 
TUa  action  was  brou^t  to  recoT«r  $30,000 
damages  for  tbe  Injury,  which.  It  la  alleged, 
resulted  atdely  from  the  ne^Igoice  <tf  the  de- 
fendant A  trial  by  Jxay  resulted  In  a  ver^ 
diet  for  plaintiff,  assessing  tiie  damages  at 
$10;000.  On  defendant's  motion  for  a  new 
trial  tta  court  ordered  that  If,  within  10 
days,  tb»  plaintiff  remit  18,000  from  ttie 
damages  assessed  by  the  jury,  tbe  motion 
for  new  trial  "will  be  denied,  otherwise 
it  will  be  granted."  The  plaintiff  accord- 
ingly remitted  $3,000,  and  a  new  trial  was 
doiied,  and  Judgment  entcfed  tor  fT,Ooa 


The  defoidant  aroeals  from  tbe  judgment, 
and  from      order  denying  a  new  trial. 

1.  Oounsd  for  appellant  contends  that  tbe 
erldoice  is  insnfflctent  to  justify  a  Terdiet 
of  negligence  on  tbe  part  of  Uie  defendant, 
and.  If  it  la,  tbat  It  sbows  contrilmtorr  neff- 
ligence  of  the  plaintiff.  As  to  eacta.  of  these 
issues,  there  is  a  substantial  conflict  of  evi- 
dence, and  tiierofbro  ttw  Tcrdict  should  not 
be  disturbed  on  either  at  these  groimda. 
Wbetliw  there  was  netflgence  <tf  defendant 
or  contributory  negligence  <tf  the  plaintiff, 
ultimately  d^ends  upon  irtiettier  llie 
was  started  while  plaintiff  was  In  Hie  act 
of  getting  off,  undw  such  drcumstaBces  that, 
with  due  cars  for  her  safety,  the  gripman 
could  and  would  have  discovered  that  she 
was  in  the  act  of  alighting  beforfrhe  started 
tbe  car,  by  flie  movement  of  vrtilch.  It  la  ad- 
mitted, she  was  thrown  down  and  injured. 
The  plaintiff  was  seated  <n  Hie  left-hand 
side  of  the  at^m  section  of  the  car,  (th»  dum- 
my,) In  Hia  middle  compartment  of  tiiat  aeat; 
there  being  three  compartments,  each  snffl- 
clMit  to  aeat  two  passengers.  She  occupied 
the  rear  of  Uie  apartment,  so  Ibat  ber  il^t 
side  adj<rined  tbB  middle  of  Hie  seat  Tlw 
gripman  stood  at  or  near  the  center  of  the 
dummy  while  gripping  Hie  cable,  and  as 
nearlj  to  the  ptalnHITa  aeat  aa  to  anj  oHier 
seat  on  Hie  dummy.  The  plaintiff  testlfled: 
"I  was  alongside  of  the  gripman.  My  rl^t 
aboolder  was  right  together  wlHi  his  arm,"— 
and  this  was  not  deputed.  The  gripman, 
Bfr.  Huntly,  testiiled:  "I  do  not  pay  any  at- 
tentloD  to  tlie  passmgers  upon  the  Inside  of 
the  car.  Hie  conductor  looks  after  than. 
It  Is  my  duty  to  iook  aftw  Hie  passengns 
that  are  on  Hie  open  section,  with  refer- 
ence to  Hielr  getting  <m  or  off."  There  are 
two  steps  bdow  Hie  seat  and  pUnttff's  fiae^ 
whUe  dttlnib  rested  on  Hie  upper  step,  so 
that  in  getting  oit  aha  must  have  descended 
two  stepa.  Hie  evidence  on  the  part  of 
plaintiff  tends  to  prove  that  she  was  ""Wnj 
Hie  second  step,  havUig  one  foot  on  or  near 
Hie  ground,  the  other  upon  the  lower  step, 
and  holding  to  the  standiioo  with  her  left 
hand,  wlien  the  gripman  suddenly  started 
the  car,  and  also  tends  to  prove  Hiat  with 
ordinary  care  the  gripman  would  have  seen 
Hiat  plaintiff  had  risen  fmn  her  seat  and 
was  stepping  down,  before  he  gripped  tbe 
eaM&  To  Hieae  points  Hie  testimony  of  Hie 
plaintiff  and  Mrs.  M^os  Is  quite  positive 
and  to  some  extent  la  corroborated  by  Mor> 
ris  SperiInK  a  witaeaa  oa  Hie  part  of  defnod- 
ant  It  appears  that  the  plaintiff  was  64 
yean  of  age.  and  that  by  the  fall  she  warn 
permanently  injured,  by  a  tractore  of  the 
neA  ot  the  femur. 

2.  It  \M  claimed  tliat  Hie  court  erred  In 
Instructing  the  jury  that  "it  was  the  de- 
fendant's business  to  know,  beforo  starting 
up  the  car,  whether  passoigers  getting  off 
or  on  the  car  were  In  a  position  to  be  in- 
jured; and  it  would  be  negligence  to  stsrt 
tbe  car  snddody,  under  such  drcamstances, 
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wiUumt  exeitdsbic  erery  precantton  for  tlie 
safety  <rf  those  wbo  ml|^t  be  setting  <^  or 
on."  As  ai»plied  to  the  cable  street  cars  of 
Uie  defendant,  and  to  the  facts  of  this  case. 
In  connection  with  other  instmcttons  glTm, 
file  Instruction  seems  to  be  cttfrect  It  does 
not,  as  contended  by  counsel,  instxoct  that 
It  would  be  negUgence  on  the  part  of  the 
defoidant  not  to  know  absolutely,  under  all 
dicomstances,  that  passengers  getting  off 
or  <a  a»  not  In  a  oonditioD  to  be  Injured, 
bat  that  "It  would  be  'negllgenee  to  start 
the  car  suddenly,  under  such  drcum stances, 
(the  drcumstancea  of  this  case,)  without  ex- 
erdirtng  eT«7  precaution  for  the  safety  ai 
ttuM  wbo  mltfht  ba.  getting  off  or  on,"  and 
tiiat  It  warn  deCendanf  ■  ^'badness"  to  know 
(Dot  ttkat  It  omat  absolutely  know  under  all 
dreumstances)  tbat  iHUsengers  were  not  fa 
a  oondltlon  to  be  Injured  txy  starting  tlie 
ear.  The  court  had  before  defined  the  de- 
gree of  care  required  of  common  carriers 
of  passengers  as  follows:  *Xlonuaoa  carrlen 
of  passengers  are  required  to  do  an  that 
human  care,  vlgUance,  and  foresight  reason- 
ably can,  under  the  drcumstancea,  In  view 
of  the  character  and  mode  of  conyeyance 
adopted,  to  prerent  acddaits  to  paasengef*." 
Bead  in  ctmnectlon  with  this,  the  Instruction 
In  qneetion  could  not  hare  been  understood 
to  mean  that  the  failure  of  the  defraidant 
to  know,  under  all  ci  reams  tancee,  whether 
pasaengem  are  In  coDdltbm  to  be  taijnred  by 
starting  the  ear,  la  netflg^ice. 

S.  Tlie  court,  of  Its  own  motion,  gave  Oie 
fbDowlng  Inatiuction  as  to  the  law  of  omtrib' 
utoty  negHgence,  In  addition  to  Instructions 
upon  tbe  same  subject  before  given  at  tin 
request  of  oounsd  fw  defendant:  **Now, 
here  la  an  Inatructifm— a  deflnltton  of  this 
matter  of  cdkktributory  d exigence— which  Is 
sometimes  confnslnc  to  a  Jury,  and  whldi 
I  will  give  you  as  ftdlows:  *Gontrllwtory  neg>> 
Ugence*  Is  defined  to  be,  not  any  degree  of 
ne^lgmce,  bowerer  slt^t,  whldi  concurs  In 
producing  an  Injury,  but  It  must  be  ne^- 
genoe  amonntlDg  to  the  absence  of  ordlnuy 
care,  and  whlcdi  contributes  proximately  or 
directly  to  the  Injury  complained  of,  and 
againat  whidt  negUgoice  the  defendant  be- 
ing aware  of  It,  could  not  bare  guarded." 
Immediately  after  this  Instruction  was 
glreOf  oounsd  t<a  defendant  asked  If  It  was 
glren  the  court  of  Its  own  motkm,  si^tog, 
If  It  was,  be  would  like  to  exaept  to  It  Upon 
bdng  Informed  by  ttie  court  ttiat  It  was  giren 
Xij  tihe  oourt,  counsd  said:  "Then  I  desire 
to  take  an  exception  as  to  that  I  under- 
stand I  have  to  do  that  now,"— bat  stated  no 
ground  of  objectjoo  to  tbe  ixistmotion,  tliou^ 
he  seems  to  have  understood  Mi&t  it  was 
oraL  In  his  brief  here,  for  tike  first  time, 
counsel  states  two  grounds  of  objection  to 
this  Instruction:  First,  that  It  defines  the  de- 
gree of  ctmtrlbutory  ne^igeuoe  necessary  to 
oonstltate  a  defense  to  be  a  want  of  only 
ordinary  care  <m  the  part  of  the  passenger, 
irtuteas  it  Is  claimed  that  a  want  of  extnuMv 


dlnary  care,  oontzfbutoty  to  ttte  Injury  tat 
ttie  dlgtatest  degree,  Is  soffldent  to  oonsUtnte 
a  defense.  I  think  this  objectton  Is  an- 
swered In  the  opinion  of  this  court,  by  Mr. 
Justice  HoSlnslzy,  in  tlie  case  of  RoMnacm 
Railroad  Co.,  48  OaL  422,  423,  wher«  H 
was  said:  'The  law  regards  Hie  plalntife  a» 
lanoceat  •  •  •  unless  the  evidence  shows 
a  want  of  ordinary  care  and  pmdence  on 
his  part  Bis  failure  to  take  great  eare  Is 
no  defense.  Shear.  &  XL  Neg.  S  29.  The 
fcMmuU  la,  not  tbat  any  degree  of  negUgence 
on  the  part  ot  tike  i^alnttff,  wbldi  dlrectiy 
concurs  In  jnodndng  t&e  Injury,  (however 
allgbt)  .wni  cratstltute  a  defense;  but  If  the 
nei^lgenoe  of  ttie  plaintiff,  irtddi  vnounts 
to  the  absenoe  of  wdlnary  care,  dull  eon- 
trlbate,  in  any  tegree,  proximate^  to  tlie  In* 
Jury,  the  plaintiff  shall  not  recovw."  This 
was  repeated  In  tlie  case  of  Strain  t.  Rail- 
road Oo.,  ei  Oal.  828,  wherein  ttie  court,  by 
tbe  same  learned  Justice,  said:  "Plaintiff  had 
a  ilgbt  to  op<m  llie  p^onnance,  bj 
Ibose  on  the  looomotlTe^  of  erery  set  Im- 
posed by  law  upon  them  whm  approacfataig 
a  oroMdng.  In  a  legal  smae^  he  was  huio> 
oent  of  negUgenoe  uiOess  there  was  a  want 
of  ordinary  care  and  prudence  on  his  part 
The  rule  Is  not  that  any  degree  of  ne^ 
gecce,  howovw  slight,  which  directly  concnis 
In  prodtidnr  tlie  tnjury,  wUI  pnwtaat  a  re- 
covoy;  but  If  ttie  negUgenoe  of  tbe  plain- 
tiff, amounting  to  13ie  absence  of  ordinary 
care,  duUi  contribute  prozlmatci^.  In  any 
degree  to  ttie  Injury,  flie  plaintiff  dial!  not 
reoorar.**   Bee  Beadi,  Chmtzlk  Neg.  %  20. 

Tba  second  oldeotfoa  to  tlie  Instructl«i 
ttiat  the  last  dause  of  ttie  tnstmcdon,  la 
these  words,  "and  against  which  ™*g<'gT*"f 
ttie  defttidant  being  aware  of  it,  oould  not 
hare  guarded,"  Is  erroneous.  In  that  It  re- 
quires of  the  defendant  more  than  ordinary 
care  to  guard  against  injurious  oonsequenoes 
from  negligence  of  the  plaintiff  of  wUdi  de- 
fendant was  aware;  it  bebv  ddaaed  ttiat 
this  last  clause  of  tbe  Instruction  should  have 
been  qualified  br  adding  thereto  the  wordu 
"by  the  exerdse  of  ordlnuy  oare,"— ttiat  Is 
to  say,  tliat  tlie  carrier,  tliougb  notified  of 
■ndi  negUgenoe  ct  the  passenger  as  exposes 
ttie  latter  to  dangor  of  personal  Injury,  is  re- 
quired to  exerdso  mily  ordinary  care  to  avoid 
or  avert  the  impending  Injuiitws  codss- 
quenoee  of  sodi  ne^lgenoe,  and  not  that  a> 
tzaordlnary  degree  of  care  which  would  ban 
been  required  but  for  the  negllgenoe  of  tke 
passenger.  Oontribntory  negllgimce  of  tbt 
^alntiff,  as  a  defense.  In  cases  of  tUs  Und, 
Implies  ne^lgwice  of  some  degree  on  the  part 
of  the  def»idant  and  Is  couelstent  witti  aojr 
degree  of  mere  negUgenoe  ot  1b»  defendant 
TfaercsCore,  whoever  it  Is  found  that  the  neg^ 
Ugence  of  the  plaintiff— that  Is,  want  of  or- 
dinary oare  on  his  part — proximately  eon- 
trlbuted  to  his  Injury  In  any  degree,  ttua 
the  d^rree  of  care  or  ne^igence  on  ttie  part 
of  the  defendant  becomes  wholly  InunaterlaL 
HdmM  T.  RaUway  Oo,  97  CaL  161,  SI  PaCL 
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Bep.  S31;  Beach,  Ocntrib.  Neg.  f  26.  Hie 
Inatructlon  purports  to  be  a  defliUtlon  of  that 
species  of  oontrtbutorjr  n^ligence  which  con- 
stitutea  a  defense,  and  states  all  the  essen- 
tial attributes  of  that  q;}eclc3,  namely,  "neg- 
Ugence  amounting  to  the  absence  of  ordinary 
care,  and  which  contributes  proximately  or 
directly  to  the  injury  complained  of»"  but  er- 
roneously added  that  It  must  be  suoh  negli- 
gence as  the  defendant.  If  aware  of  it,  could 
not  hare  guarded  against  TMa  addltjfxial 
attribute  perrerlB  the  definition;  and  the 
qnaliflcatlim  of  It  asked  by  appelant  does 
not  rectify  the  error,  since  negligence  of  the 
plainUff,  amounting  to  absence  of  ordinary 
care,  which,  concurrently  with  the  negli- 
gence of  defendant,  proximately  contributes 
to  Hie  injury  complained  of,  is  a  good  de- 
fense, whether  the  defendant  could  or  conid 
not,  with  ordinary  or  erea  extraordinary 
care,  hare  guarded  against  tt  Beodit  Con- 
trlb.  Neg.  M  14,  85.  It  shoold  be  obserred, 
howerer,  diat  the  negligence  of  defendant 
In  such  case  Is  mere  n^^lgence,  in  the  proper 
sense  of  the  word,  exdnslre  of  malice,  and 
conseauently  exdnslTe  of  such  reckless  con- 
doct  vt  d^endant  as  would  be  soffident 
proof  of  molloe.  Whart  Neg.  H  14,  22.  In 
a  deflnitton  of  tlie  degree  of  care  required 
of  d^mdant  In  cases  whm  the  negllgenoe 
of  the  plalntUf  contributes  to  his  Injury  only 
as  a  condition  precedent,  and  remotely,  and 
ttierefore  does  not  constltate  a  defense,  as  In 
file  line  of  cases  at  which  Davlet  t.  Himn, 
10  Mew.  ft  W.  645,  Needham  t.  Railroad 
Co..  87  OaL  400,  and  Meekn  t.  Ballroad  Co., 
S6  GaL  SIS,  aze  exanqtles,  the  qoallflcation 
asked  by  appellant  of  the  last  claoae  of  the 
Instruction  ml^t  hare  been  material,  and 
perhaps  proper.  But,  In  a  definition  of  "c<m- 
Irlbatory  negUgence**  as  a  d^ense,  the  last 
danse  of  Uie  Instnictlon,  either  as  glren,  or 
with  the  quaU&oatlon  asked  by  appellant, 
had  no  proper  place.  It  follows  that,  if  the 
trial  court  had  q^aUfled  the  Instnictlon  as 
here  proposed  by  appellant,  the  result  would 
hare  been  oidy  to  snbsUtate  one  emnr  tor  an- 
other, the  refusal  to  do  which,  eren  at  the 
special  request  of  the  defendant,  would  not 
have  been  error.  But  ctHmdlng  that  the 
exception,  as  taken  In  ttie  lower  court,  is  a 
sufficient  foundation  to  support  any  objection 
to  the  Instmctlon  that  counsel  may  desire 
to  make  here,  still  the  only  objection  made 
here  Is  that  the  court  failed  to  qualify  the 
Instruction  In  the  reject  above  stated,  so 
ttiat  the  error,  such  as  it  Is  conceded  to  be. 
Is  not  pointed  to  or  complained  of  here,  and 
as  a  general  nde  fUs  court  wUl  not  reverse 
a  judgment  on  account  of  error  not  i»oInted 
out  or  complained  of  by  the  appellant;  tbe 
reason  for  this  being  that,  coui^el  for  ap- 
pellant having  spedfled  the  errors  of  which 
be  complains,  it  Is  presumed  that  he  deems 
otiiera,  If  sacli  there  be,  either  harmless,  or 
f&TOrable  to  his  client  If  there  Is  any  ex- 
ception to  this  rule,  tt  will  be  found  only 


bi  oases  wherein  It  appears  that  the  oror 
not  objected  to  was  at  least  j^bably  preju- 
dicial to  the  appellant  and  this  case  is  not 
of  that  class.  Indeed,  I  cannot  conceive 
how  the  defendant  ooiild  have  been  injured 
by  the  Instruction  in  cfueatlon.  It  was  not 
questioned  that  plaintiff  was  guil^  of  coc- 
trltHitory  negllgeace,  and  thmfore  could  not 
recover,  if  she  started  to  alight  after  the  car 
bad  started;  and  the  very  concrete  Instruc- 
tions given  at  request  of  defendant  were  to 
tMs  effect,  and  quite  as  favorable  as  defend- 
ant was  CTtlfled  to  ask.  Among  these  were 
the  ftdlowlng:  "Fourth.  The  Jury  are  In- 
structed that  if  they  find  from  all  the  evi- 
dence that  the  Injuries  In  question  were  occa- 
sioned either  sol^  by  the  negligence  of  the 
plaintiff,  or,  JMntly  and  concurrently,  by  the 
negligence  of  tiie  plaintiff  and  the  defendant 
or  its  servants,  then  the  verdict  should  be 
for  the  defendant;"'  and  again:  "•  •  • 
Eighth.  If  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff,  knowing  that  the 
car  was  In  motion,  chose  to  run  ha  chances, 
and  get  off  by  ste^Uig  directly  out  from 
the  car.  she  most  abide  the  risks  that  she 
took."  The  i^alnflff  dalmed,  and  the  ervl- 
dence  on  her  part  tended  t»  prove,  lhat  ttn 
car  wns  started  while  she  was  In  the  act  of 
alighting;  and,  on  the  other  hand,  d^otd- 
ant  dialmed,  and  gave  evldeiice  tending  to 
proves  that  the  car  was  started  before  plain- 
tiff moved  from  ba  seat,  and  that  die  start- 
ed to  get  off  while  the  car  was  moving. 
There  was  no  evidence,  and  appears  to  have 
been  no  claim,  that  the  defendant  by  any 
decree  ot  oare,  possibly  oonid  have  avcdded 
the  accident  after  the  car  started.  Under 
the  Instructions  glrrai  at  defendants  reqtust. 
the  verdict  must  have  hinged  solely  upon  the 
questions  whether  the  plaintiff  was  In  the 
act  of  aHg^H"g  before  the  ear  started,  and 
whether,  with  due  care,  the  iplpman  wouM 
have  known  tiiat  fact  b^re  he  started  the 
car;  and,  upon  oonfllcttng  erldenoe,  the  Jury 
resolved  both  these  questions  against  the 
defoidant.  Tn  reQ>eGt  to  whether  the  oon- 
ceded  eneor  was  harmless  or  not,  this  case 
seems  entlrdy  analogous  to  that  of  Graven 
T.  RaUroad  Oo.,  TO  OaL  1MB,  13  Pac.  Bep. 
878,  In  which  an  instmctlon  defining  "coo- 
tilbutory  ne^Ig»ice"  was  excepted  to  on  a 
valid  ground,  and  conceded  to  be  erroneous, 
bat  held  to  be  harmless,  and  therefore  not 
a  suffldent  cause  for  a  reversal  of  the  Judg- 
ments 

4.  It  Is  contended  lhat,  wh«i  the  court 
found  that  the  damages  aasessed  by  the  Jury 
were  «:ces8lve,  it  cdiould  have  granted  a 
new  trial  on  that  ground,  and  bad  no  author- 
ity to  refuse  It  on  the  condition  that  plain- 
tiff would  remit  $3,000.  After  the  remittal 
of  $3,000,  no  legal  ground  appears  for  hold- 
ing the  damages  recovered  ($7,000)  ^cesrive. 
That  the  trial  court  had  auth(Hi^  to  make 
the  conditional  order  complained  of,  and  did 
not  err  In  making  It,  Is  too  firmly  establlaSed 
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In  tUto  0Uito  to  be  onesttooed.  I  Hilnk  tiie 
jodffment  and  order  Aould  be  affirmed. 

We  oimcar:   HATNBS,  a;  TBMPUB,  O. 

PER  CURIAM.  For  tile  reaeoDB  given  In 
tbe  forcing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


BDWARDS  T.  SAN  JOSB  PRINTING  * 
PUB.  CO.  et  al.    (No.  14,907.) 
^n^eme  Court  of  California.    Aug.  81,  1893.) 

IdBBL  — What  Constitctis  —  JimioiJO.  Noticb— 
Etidikcb— MiTiOATiOK  —  Imstrdotiom  —  HOMI- 

KAL  DaHAOEA. 

1.  Defendants,  on  the  day  of  a  loeal  eleo 
tlon,  pQblisbed  concerning  plaintiff,  E.,  the  fol- 
lowing: "Venalitr.  It  la  nndntitood  that  the 
Electric  ImproTement  Company  will  put  a  large 
sum  of  money  into  the  £ght  to-day  to  corrupt 
Toterg.  There  are  scores  of  voters  in  erery 
community  that  money  can  buy.  *  •  •  It  la 
also  reported  that  E.  la  to  have  charge  of  the 
■ack."  Beld,  that  the  article  was  libelooa 
per  se. 

2.  In  action  for  publishlns  such  article, 
the  court  will  take  notice  of  the  meaning  the 
word  "sack"  has  acquired  in  newspaper  litera- 
ture, when  used  In  couoection  with  election  cor- 
rmmon  funds,  and  It  Is  unnecessary  for  plain- 
tlfl  to  allege  or  prove  such  meaning,  or  how  It 
was  Intended  to  be,  or  was,  understood  by  per- 
sons reading  the  article. 

3.  Evidence  by  the  editor  of  defendants*  pa- 
per, in  which  the  article  was  published,  that 
rumors  and  reports  of  the  facts  published  came 
to  him  from  doaens  of  persons,  and  that  he 
published  the  article  In  good  faith,  to  prevent 
what  it  was  feared  would  occur,  is  not  admissi- 
ble in  mitigation,  In  the  absence  of  the  names 
of  the  persona  giving  him  the  Information,  and 
of  evidence  to  show  that  the  informants  pos- 
sessed such  character  as  would  command  a  be- 
lief in  the  truth  of  their  utterances. 

4.  Nor  Is  evidence  admissible  to  show  par* 
tlcnlar  acts  of  plaintiff  in  relation  to  the  use 
of  money  in  elections  mior  to  sndi  publication, 
without  showing,  or  offering  to  show,  that  d*> 
fendants  had  knowledge  of  snch  acta  at  the 
time  of  publicatlMl,  even  if  otherwise  compe- 
tent 

St.  niere  was  evidence  that  plalotiff*!  repa- 
tatfon  was  that  of  a  perscMi  having  mon^  un- 
der Us  control  for  the  purpose  of  corruMlng 
voters,  and  also  evidence  to  the  eontrair.  Bda, 
that  Uie  court  properly  refused  to  charge  that 
if  plaintiff's  reputation  was  bad,  prior  to  the 
pnnllcatlon,  oa  to  the  point  wherein  he  dalmed 
to  be  damaged,  the  Jury  might  fix  nominal  dam- 
age* only. 

Department  3.  Appeal  tnm  snpertor 
ooort,  Santa  daia  ooanty;  John  "Rk^xuMm, 
Judge. 

ActiMi  by  H.  J.  Edwards  acainat  the  Son 
Jose  Prtnting  ft  Pnbtlrtitaig  Comqtany  and 
othera  to  reoorer  damages  fOr  Ubd.  From  a 
Jndcment  entered  oa  the  verdict  at  a  Jniy 
In  favor  of  plalnllff,  defendants  appeeL  Af- 
flnned. 

a  O.  Tompkins  and  Frs.  H.  Spacer,  for 
app^lanta.  Bicb&rda  ft  Weldi,  for  respond- 
ent 

DB  BAYBN,  J.  The  complaint  In  fills  ao- 
tlon  aUeces  that  the  dafendants  pnbUibed 


In  a  certain  newspaper,  of  and  conreming 
the  plaintiff,  a  false  and  malldoos  writing. 
In  the  words  following:  *^amllty.  It  Is  nn- 
drastood  that  the  Electric  Improvement  Com- 
pany will  put  a  large  som  of  money  Into  the 
fl^t  to-day  to  oormpt  votersi  l^ere  are 
scores  of  voters  in  every  community  that 
nKKOey  con  buy.  *  *  •  It  Is  also  reported 
that  EJdwartU  Is  to  have  rfiarge  <^  the  sac*." 
The  plaintiff  further  alleges  that,  on  the 
day  ot  the  pnbUcaUon  of  tills  article,  there 
was  hdd  an  dectton  In  the  dty  of  San  Jose, 
for  the  electicm  itf  ontaln  cheers  of  the  city, 
and  that  there  was  on  active  contest  between 
the  several  poMtical  parties  for  the  success 
ot  flielr  respective  candidates,  and  that  by 
the  words,  *1nto  the  flght  to-day,"  in  the 
said  pnUlcation,  ttie  defendants  meant  to 
si^,  and  were  understood  to  mean,  'Hnto 
the  election  contest  to-day.**  The  complaint 
contained  die  furthw  allegatimi:  *Tb3t  by 
the  sentoice  and  espresslon  In  the  above 
pubUcatitm,  that  Bdwards  Is  to  have  charge 
of  the  sack,*  the  said  defiendants,  and  each 
of  them,  Intended  to  be  andMstood.  and 
xfen  tmdetstooo^  to  mean  that  the  plahi- 
tiff  hmln  was  to  expend,  and  direct  the 
expenditure  of,  a  large  sum  of  mon^,  of 
the  said  Blectrlc  Iraprovemmt  Oompany  ot 
San  lose,  to  bny  rotes  and  oormpt  the 
Toten  ot  said  city  in  ssld  dty  dectliMi.'* 
The  answer  of  defendants  contained,  among 
other  matters,  a  denial  of  Ihia  allegation  <a 
the  oomplalnt,  and  also  alleged,  hy  way 
of  further  defense  to  the  cause  of  action 
stated  In  the  CMnplalnt,  that  inior  to  tin 
publication  (tf  the  alleged  llbd  thoe  was 
a  report  or  nimor  current  in  the  dty  ot 
San  Jose,  "and  the  same  came  frequently 
to  the  ears  of  the  defoidants,  tiiat  the  Elec- 
tric Improvement  C<Hnpany,  tn  plalnturs 
complaint  inenti(»ied,  was  to  place  a  laige 
sum  of  mon^  In  said  flgbt  or  dection  ecu- 
test  In  the  city  ot  San  Jose  for  the  pnipose 
of  cormpting  voters,  and  that  H.  J.  Ed- 
wards was  to  have  diaige  ot  the  sack,  and 
that  defendants  in  good  faith  bdleved  the 
report  to  be  true,  for  the  reaam,  among 
others,  that  plaintiffs  rqmtatton  tar  having 
charge  of  money  for  the  purpose  of  manipu- 
lating ptdltldanB  or  corrupting  voters  was 
bad,  and  for  the  further  reason  that  plaintiff 
had  on  various  prerioos  occasions  control  of 
laige  sums  of  money  to  be  used  for  the  pnr- 
pose  of  manipulating  poUtidana  and  cor- 
rupting voters  In  elections;"  and  thsa  the 
answer  proceeded  to  sped^  the  dates  when, 
and  the  dlfTerait  amoonts  in  the  bands  of 
the  plaintiff  for  snch  purposes  upon  the 
dates  given,  defendants  ftirtiier  al- 

leged that  ttie  pnbllcaflMi  complained  of 
was  made  by  them  In  good  faith,  and  in  the 
Interest  o£  good  government.  The  case 
was  tried  by  a  Jury,  and  tbe  plaintiff  re- 
covered a  Judgment  toe  Uw  sum  of  9790 
and  costs,  and  the  defendanta  appeal.  The 
plaintiff  introduced  no  evidence  to  show  ttis 
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meudng  o(  tti*  ■witmnt^  *it  to  n> 
ported  that  Edwuds  Is  to  ban  durge  at 
the  sack,"  oontaJned  In  tbe  allegod  Ubd,  or 
Out  defendants  tJiereby  were  undoBtood  to 
mean  that  plaintiff  was  to  etzpend,  and  di- 
rect the  expenditure  of,  mon^  to  boy  votes 
aad  cormpt  voters  In  Hm  electkm  mentlaiied 
In  tlte  complaint,  and  the  defendants  moved 
tor  a  nonsuit  upon  this  groimd,  which  motlMi 
was  dolled;  and  the  court,  in  snbmltting'  the 
case  to  the  Jury,  Instrooted  them  that  the 
article  compUitned  otf  wss  a  Ubd  per  se^  snd 
that  upon  its  face  it  imputed  **to  the  plsln- 
tlff  conduct  at  the  possession  of  a  fdiap- 
actw  which  would  lead  him  to  commit  acts, 
and  Uiat  he  was  about  to  commit  acts,  which 
If  troe,  would  subject  him  to  obloquy  In 
the  C(HDmunlt7."  The  defendants  Insist  that 
this  Instruction  was  erroneous,  and  that 
their  motion  for  a  nonsuit  should  have  been 
granted,  and  in  support  of  their  position 
contmd  that  the  word  "sack,"  aooordlng  to 
the  Millnary  definition  given  by  loioog- 
rapbers,  does  not  Impc^  a  oormptlon  fond, 
and  that,  If  It  has  any  such  peculiar  mean- 
ing attached  to  it  as  a  slang  idirase,  it  was 
Incumbent  upon  plaintlfl,  not  only  to  so  al- 
l^;e,  but  also  to  prove  sacfa  meaning,  and 
that  the  word  was  understood  to  have  such 
meaning  by  persons  reading  the  article  com- 
plained of. 

There  can  be  no  doubt  that  when  a  slander 
or  libel  Is  couched  In  language  having  a 
covert  meaning,  not  apparent  upon  Its  face, 
or  in  words  or  phrases  not  used  otherwise 
than  as  slang,  or  cant  terms.  It  is  necessary 
for  a  plaintiff  not  only  to  allege  and  prove 
the  slanderous  or  libelooB  sense  in  which  the 
words  were  used  by  the  defendant,  but  also 
that  they  were  undnstood  in  the  same 
sense  by  those  to  whom  they  were  addressed. 
The  following  cases  may  be  cited  to  sustain 
ttUs  pn^rasiticMi:  Maynard  v.  Insurance  Oo., 
84  Gal.  48;  Id.,  47  OaL  207;  Andrews  v.  Wood- 
mansee.  IS  Wend.  232.  But  we  are  of  the  opin- 
ioa  that  this  case  does  not  fall  within  the  rule 
Just  stated.  Courts  cannot  affect  to  be  Igno- 
rant of  the  recent  meaning  which  the  word 
"sack"  has  acQuired  in  the  currmt  news- 
paper literature  of  the  day,  when  used  in 
the  connection  In  which  It  appears  In  the 
publication  complained  of.  As  thus  used,  it 
Bignifles  a  fund  In  hand  to  be  used  for  pur- 
poses of  corruption;  and  to  say  that  a  person 
has  charge  ot  such  a  fund  to  be  used  on  a 
given  occasion  is,  In  effect,  to  say  that  such 
person  is  to  diaburse  the  fund  for  1h«  pur- 
poses of  corruption.  This  meaning  was  doubt- 
less first  given  to  tiie  word  by  vile  and  cor- 
rupt persons  engaged  In  distributing  and  re- 
ceiving such  funds,  and,  when  first  used  In 
that  sense,  might  well  have  been  regarded  %s 
a  sliing  expression,  of  the  meaning  of  which 
courts  would  not  then  have  taken  Judicial 
notice;  but  It  Is  now  so  frequently  used 
to  oonvey  this  particular  meaning  that 
It  can  hardly  be  ocmstdered,  when  employed 
for  that  purpose,  as  simply  the  language  ot 
yMF.no,l—9 


daoft  and  nndantood  only  Oe  ndgar. 
In  the  ease  of  Bailey  t.  Pnbllshlnff  Co.,  40 
Mich.  SCO.  13w  plaintiff,  a  minister,  btou^t 
an  action  fbr  ttia  nanerr  of  damagea  fat 
a  libd  condied  In  the  fMhnrtng  wocdK 
"Then  there  was  that  Iowa  Beedier  boM- 
ness  of  his,  whjkb  heat  him  oat  (tf  a  statto* 
at  Grass  Lake.  But  pshawl  Theae  refonn> 
ers  are  pretty  much  all  alike."  The  trial 
court  left  it  to  the  Jury  to  det^mlne  wheOur 
thla  language  involved  a  diarge  of  adultery, 
and  the  court,  In  speaking  of  this,  said:  **lt 
was  aet  forth  In  the  declaration  as  intended 
to  charge  adultery,  and  the  Justificatory  no- 
tice did  not  eroept  tt  Moreover,  inasmncli 
as  courta  have  no  right  to  be  ignorant  at 
the  meaning  of  current  phrases,  which  ev- 
erybody dse  understand^  It  can  hardly  be 
serkMidy  urged  that  such  a  charge,  coupled 
with  an  averment  that  it  lost  a  minister  hla 
situation,  and  backed  with  a  JusttfloUlon, 
should  be  assumed,  wlttioat  some  explanap 
tlon,  to  be  capable  of  an  Innocent  meaning. 
Defendant  was  bound  to  show  a  loss  of  po- 
sition at  Grass  Lake  ui>on  some  ctaazge  of 
immoral  oonduct  affecting  the  plaintltt*a 
clerical  duunctor,  In  order  to  Justly  this 
charge."  Indeed,  the  law  may  now  be  con- 
sidered as  settled  that  oonrts  will  ondMvtand 
words  In  goieral  use  In  the  same  sense  In 
which  they  are  usually  understood  by  the 
masses  of  men,  and  that  no  allegation  or 
proof  of  such  meeidng  Is  necessary;  and  un- 
der this  rule  the  i^alntlff  was  not  required 
to  allege  or  prove  the  meaning  of  the  word 
"sac±,"  as  used  In  the  alleged  Ub^  or  how 
It  was  Intended  to  be,  or  was,  understood 
by  persons  reading  It,  the  word  havtog  a 
well-und^^tood  meaning  in  the  connection 
In  which  It  is  there  used. 

The  editor  of  the  newspapw  In  ii1U<ft  the 
alleged  Ubel  was  published,  and  me  of  ttto 
defendants  in  the  case,  was  a  witness  upon 
the  trial,  and  testified  as  follows:  "Theae 
reports  came  to  my  ears  from  various  par- 
ties,' whom  I  cannot  mention.  I  know  that 
many  people  said  to  me  that  Mr.  Edwards 
was  a  political  manipulator,  and  that  he 
would  use  money  as  he  had  done  heretofore. 
It  was  from  a  knowledge  of  these  facts  that 
I  have  hinted  at  that  told  me,— rumors  that 
rea<^Led  me  from  various  parties  that  led 
me  to  the  proposition.  But  yon  win  notice 
that  I  did  not  charge  Mr.  Edwards  with  the 
use  of  money,  but  only  stated  that  It  was  ex- 
pected—reported— that  he  was  to  have  charge 
of  the  sack.  The  whole  Ubd  lies  ri|^t  In 
that,  and  I  used  the  license  and  liberty 
which  I  had*  as  editor  of  the  paper,  to  an- 
nounce it  *  *  *  As  to  the  names  of  the 
parties  who  reported  th»e  rumors,  I  pre- 
sume there  were  dozens  of  them.  I  do  not 
know.  *  •  •  I  need  my  editorial  preroga- 
tive to  announce  that  fact,  and  I  did  It  for 
the  purpose  of  warning  the  company  against 
anything  of  that  kind.  •  •  •  I  did  it  for 
a  good  purpose,  and  to  prevent  the  very 
thing  which  It  was  feared  would  oucar." 
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This  testimony  was,  on  motion  of  plaintiff, 
stricken  oat,  and  the  rnllns  of  the  court  np- 
on  the  motloa  U  assigned  as  error  by  the  de- 
fendants. It  Is  daimed  them  that  this 
erldeoce  was  admissible  In  mitlgatlOB  of 
damages,  and  that  It  tended  to  show  good 
faith,  and  want  of  malice.  In  the  publication. 
We  think,  however,  that  the  eridenoe  was 
properly  erduded.  The  mere  beUef  of  the 
editor  of  a  newspaper  In  the  Jnatlee  and 
truth  of  an  atta<2  which  he  makes  upon  the 
IHivate  character  of  a  citizen  Is  no  defense 
to  an  action  brooght  by  tiie  person  assailed 
for  the  damages  sustained  by  such  attack, 
nor  can  such  bdlef  be  considered  In  miti- 
gation of  damages,  unless  it  Is  shown  to 
hare  been  based  upon  Information  derived 
from  a  reliable  source.  It  must  be  shown 
that  the  charge  was  only  made  after  due  In- 
restigation  ot  the  matter  to  which  It  re- 
lates. In  the  case  of  Bronson  Bruce,  58 
Mich.  475.  28  Pae.  Rep.  671.  It  Is  said:  "If 
the  charges  were  false,  and  made  In  an  hon- 
est belief  of  their  truth,  after  reasonable  and 
proper  Investigation,  such  fact  would  go  to 
mitigate  damages,  and  under  certain  circum- 
stances •  •  •  the  Jurors  would  be  war- 
ranted In  redudng  the  damages  to  a  mini- 
mum." And  tn  Wilson  v.  Fitch,  41  CaL  883, 
this  court  said:  "Nor  can  a  defamatory  pub- 
lication In  a  public  Journal  be  said  to  be 
privileged  simply  because  It  relates  to  a  sub- 
ject of  puUlc  interest,  and  was  publldied  In 
good  faith,  without  malice,  and  from  lauda- 
Ue  motives.  No  adjudicated  case,  that  I  am 
amire  of,  has  ever  gone  so  far.  But  whilst 
such  publications  cannot  be  deemed  privi- 
leged, so  as  to  require  proof  of  express  mal- 
iee,  tiie  pnbllfdier.  In  order  to  rebut  the  pre- 
sumption of  malice,  should  be  allowed  the 
fullest  opportunitT'  to  sbow  the  circumstances 
vnAeT  which  ttie  publication  was  made,  the 
sources  of  his  Information,  and  the  motives 
which  Induced  the  publication.  The  public 
Interest,  and  a  due  regard  to  tiie  freedom  of 
the  press,  demands  that  its  conductors  should 
not  be  mulcted  in  punitive  damages  for 
pnbUcations  on  subjects  of  public  Interest, 
made  from  laudable  motives,  after  due  In- 
quiry as  to  tibe  truth  ot  the  fitcts  stated, 
and  in  the  honest  belief  that  they  were  true." 
The  testimony  stricken  out  did  not  tend  to 
bring  the  defendants  wlfhln  .the  protection 
■at  this  rule,  which  permits  the  mitigation  of 
damages  when  a  publication  reflecting  upon 
the  cfaoTiicter  of  another  has  been  made  In 
good  fialth.  It  only  tended  1»  show  that  oth- 
ers, whose  names  the  witness  did  not  give, 
believed  or  suspected  that  fhe  plaintiff  would 
be'  guilty  of  using  money  to  Influence  the 
election  then  pending.  The  witness  did  not 
state  that  any  reliable  person,  professing 
to  have  any  knowledge  at  the  fact,  gave  him 
any  information  to  the  effect  that  plaintiff 
was  to  cormptiy  disburse  m<meiy  fbr  the 
porpcwe  of  bribing  voters  In  tiis  risetkn 
ttien  to  occur.  If  he  reertved  any  sodi  In- 
Cormatlfm,  It  was  also  important  to  stato 


the  name  of  the  Informant,  that  the  Jury 
might  Judge  whetho:  his  dtaractv  was  such 
that  tbe  defMidant  mli^t  reasonably  have 
placed  reliance  upon  his  statementa  Tbe 
last  sentence  of  the  publication,  "it  Is  repwt- 
ed  that  Sdwards  is  to  have  diarge  of  the 
sack,"  Imports  something  else  than  that 
there  was  an  Idle  rumor  to  that  effect,  not 
entitled  to  credit  or  consideration.  It  Is 
equlvaloit  to  the  assertion  that  there  was 
a  well-founded  report  to  that  effect,  and  one 
whldi  the  publishers,  after  due  Inquiry  and 
investigation,  believed  to  be  true,  and,  bi 
effect,  was  the  same  as  a  direct  charge  of 
the  fact;  and,  to  enable  d^endants  to  miti- 
gate the  damages  resulting  from  such  a 
statement,  It  was  Incumbent  upon  them  to 
giv«  tiie  BoUMes  of  their  Information,  and  to 
show  that  their  Informants  were  pcmsessed 
of  such  character  and  standing  as  would 
command  a  belief  in  tiie  truth  of  their  utta^ 
ances.  'nie  llboty  of  tiie  press  is  not  more 
under  tbe  protectim  of  tiie  constitution  than 
the  liberty  of  speech,  and  the  publisher  of  a 
newspaper  can  only  defend  an  action  for  li- 
bel, or  mitigate  the  damages  to  be  recovmd 
tiierefor,  upon  precisely  the  same  sounds  as 
any  otiier  Individual  could  defend  an  action 
slander  In  uttering  tiie  same  words  upon 
the  street  *Tb»  liberty  of  ttie  press,  as 
the  law  now  stands,  Is  only  a  more  exten- 
rive  and  Improved  use  of  the  liberty  ot 
speedi  whlA  prevailed  before  printing  be- 
came genmd;  and.  Independently  of  certain 
statutory  provisions,  the  law  recognizes  no 
distinction  In  principle  between  a  publica- 
tion by  the  proprietor  of  a  newspap^  and  a 
publication  by  any  other  person.  A  news- 
paper pro^etor  Is  not  privileged,  as  su<^  In 
the  dissemination  of  the  news,  but  Is  liable 
for  what  he  puMlahM  In  the  same  maimee 
as  any  oQier  Indlvldnal.  McAIUster  v.  Free 
Press  Ga,  76  Mich.  388, 48  N.  W.  Bep.  48L 

The  eoort  did  not  err  In  excluding  flie 
testimony  of  ttie  wttneeses  ITTOley  and  Sav- 
age, whldi  was  offn«d  for  the  purpose  of 
proving  partlcalar  acts  of  plaintiff  In  rda- 
tlcoi  to  the  use  of  money  fn  elections  priw 
to  the  pubUcathm  of  the  libel  set  out  In  the 
complaint.  Assuming  that  evidence  of  BQch 
acta  was  otherwise  competent.  It  would  not 
be  admisdble  wltiioat  showing,  or  offering 
to  Axnf,  ttiat  the  defendants  hsia  knowledge 
of  such  acts  when  they  made  the  publication 
complained  of,  and  there  was  no  offer  upoa 
the  part  of  the  defendants  to  Aow  tmxSi 
knowledge^  Hatfield  t.  l4U(htt,  81  N.  T. 
240;  Morey  v.  Assodatton.  123  N.  T.  207. 
25  M.  B.  Rep.  161;  Lothrop  r.  Adams,  183 
Mass.  471;  Wlllover  t.  Hm,,  72  N.  T.  SO. 

The  def^idants  Introduce  evidence  tend- 
ing to  duw  that  the  plaintiff's  repatotlon 
was  that  of  a  person  having  money  undo- 
his  control  for  the  purpose  of  corrupting 
voters,  and  the  plaintiff  offered  evidence 
tending  to  show  the  contrary.  Upon  this 
state  of  flia  evidence,  tiu  fleftndants  re> 
quested  the  court  to  give  the  foUowtna  l» 
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atructloii,  which  wrm  refused:  fixing  tbe 
amount  of  daznages,  it  1b  propw  that  70a  take 
Into  consideration  the  reputation  of  the  plain- 
tiff at  and  prior  to  the  time  of  tbe  alleged 
publication,  as  to  the  point  wherein  be  claims 
to  be  damaged;  and  in  caae  yon  find  that 
plaintiff,  prkv  to  tbe  publication,  bore  a  bad 
rq^ntation  as  to  the  point  wherein  he  dalms 
to  be  damaged*  you  may  fix  nominal  damages 
only."  The  court  did  not  err  In  refudng  to 
thus  Instruct  tiie  Jury.  The  defendants  were 
eatiUed  to  an  instmcUfm,  It  they  had  re- 
quested it,  that  In  flxing  the  amount  of  dam- 
ages the  Jury  might  consider  the  prerloua 
charactw  (rf  the  plaintiff,  as  they  mlf^t  b^ 
lieve  It  to  be  from  the  eridenoe,  Bat  tiw 
Jury.  eTea  It  tb^  foond  the  diaractv  of  the 
plaintiff  to  be  bad.  conld  not  be  restricted 
to  nominal  damages  In  their  Terdlct  unless 
th^  believed  that  such  damages  would  fully 
comp^isate  the  plaintiff  t(x  the  wrong  suf- 
fered by  the  publication  of  the  matter  al- 
leged In  the  complaint,  and  that  exemplaTy 
damages  should  not  be  glTcsi.  Judgment 
and  order  affirmed. 

We  concm::  FITZOB:ra.IJ>,  J.j  McTAft' 
LAND,  J. 


OCBTIS  T.  JANZON  et  sL 
(Sttpmne  Court  of  Washington.  July  21, 1898.) 
ConnsAOT  TO  Ditbaud— Etiskkcb, 
Defendant  J.  gare  his  note  to  plaintiff 
for  money  bMrowed,  and  deposited  as  security 
th«^or  a  eoDtract  for  the  perchase  of  land,  in 
wtiich  he  was  named  as  vendee.  Afterwards 
he  obtained  possessicm  of  the  ooDtract  under 
pretense  of  makin?  a  payment  thereon,  and 
promised  to  return  It,  instead  of  which  he  paid 
the  purchase  money  in  full,  ■nrrendered  the 
contract  to  the  Tradw,  and  took  a  deed  of  the 
land  in  the  name  of  his  wife,  def«idant  H., 
who  testified  that  tilie  land  was  her  separate 
property,  and  that  J.  acted  as  her  agent.  The 
money  borrowed  from  plaintiff  was  applied  In 
part  paymoit  for  the  land.  Hefd  that,  admit- 
Qng  uie  claim  of  H.  to  be  trae,  the  facts  showed 
a  conspiracy  between  defendants  to  defraud 
plaintiff,  as  H.  was  efaargeaUe  wiOi  knowledge 
of  the  acts  of  J.  as  her  agent. 

Appeal  from  superior  court,  Whatcom 
oonnty;  Jobn  R.  Winn,  Jodgei. 

Action  by  Charles  M.  Onr^  against  John 
JanwD  and  Henrietta  Janzeo.  niere  was  a 
juc^ment  In  fitvor  oC  plalntlft,  and  defend- 
ant Henrietta  Janxen  appeals.  Affirmed. 

jgjtghea  ft  Bice  and  O.  V.  Alexander,  Cor 
appdiaot  I.  N.  Maxwell,  for  leapmidtfit 

DtJNBAR,  O.  J.  John  Janzen  made  and 
<MiTered  his  promlsscHT  note  to  Chaiiea  M. 
OnrtlB,  the  respondent,  for  the  som  of 
$824.75,  and  deposited  with  tte  agent  of 
Onrtls,  as  secori^  for  tbe  payment  of  said 
note,  a  certain  contract  theretofore  entered 
into  between  the  said  John  Janzoi  and  the 
Fairfaaven  Land  Company,  for  the  purchase 
by  him,  the  said  John  Janzen,  from,  the  said 
GompaAy,  of  certain  lota  of  land  situated  In 


the  dty  of  Fairharoi, .  Wash.  Janaen  waa 
made  and  designated  as  vendee  in  said  con- 
tract, and,  at  the  time  the  contract  was  de- 
posited as  security,  the  sum  of  $392  had 
been  paid  on  the  same.  While  the  note  waa 
yet  unpaid,  Janzen,  under  the  pretense  of 
making  a  payment  on  the  contract,  and 
with,  the  promise  to  get  the  payment  In- 
dorsed, and  then  to  return  It  to  Wyllle,  the 
agent  of  the  respondent,  obtained  possession 
of  tbe  contract,  paid  the  amount  due  there- 
on, and  bad  a  deed  for  the  lots  described 
therein  made  to  his  wife,  Henrietta  Janzen, 
the  appellant  herein.  The  complaint  alleges 
that  Janzen  and  his  wife  conqplred  togetbw 
to  cheat  and  defraud  plaintiff,  and  to  de- 
prive him  of  bis  security,  and  alleges  knowt 
edge  on  the  part  of  Henrietta  Jansan  of  all 
the  acts  of  her  taiuband  connected  with  the 
transaction,  and  prays  that  the  judgment  be 
made  a  lien  upon  the  lots  described  in  the 
contract  wtaldi  bad  ban  4ep(Mited  as  se- 
curity;  and  ttie  eourt  decreed  tbat  the  judg^ 
ment  was  a  Hen  upon  said  Iota 

There  is  some  dispute  between  tbe  English 
and  American  decisions  as  to  the  effect  of  a 
d^osit  oC  title  deeda  aa  a  •eenritr  fiir  Oe 
payment  of  money,  and  also  a  conflict  be> 
twean  the  American  authorities,  but  it 
seema  to  ua  fbat  In  ttli  prttoilwr  «aM  It  Is 
not  necessary  to  discuss  this  questiim.  As 
between  the  parties  to  the  contract,  where 
there  is  an  agreement  Oat  the  deposit  of  the 
deed  shall  create  an  equitable  licm,  all  the 
anthorltlM  agree  that  aueb  aqidtatde  lien  1> 
created,  and  In  this  case  the  court  found, 
and  we  think,  from  the  testimony,  rightful- 
ly found,  that  Un.  Janien  was  a  parly  to 
the  cmtraet  Aec^^tlng  bar  own  tbewy  of 
the  case,  that  the  land  la  her  separate  pn^ 
erty,  tba  case  Is  stronger  against  ber.  She 
allowed  the  contract  to  be  made  In  the  name 
of  her  husband,  specifying  him  as  grantee. 
The  money  was  borrowed  on  this  contract 
for  her  benefit,  and  went  to  pay  fOr  the  land 
whidk  aha  Is  now  seddng  to  reUere  from  the 
Uen  wbldi  ber  agent,  Jansen,  agreed  abotild 
attadi  to  It  She  made  him  ber  agent,  and 
bdd  htm  out  to  the  worid  as  tiw  beneficiary 
of  the  contract,  and  It  woold  be  gross  injus- 
tice to  allow  her  now  to  repudiate  his  con- 
tracts after  she  had  received  the  benefits  of 
them.  The  rule  that  whenever  a  person  has 
held  out  another  as  his  agent,  or  antiiorlzes 
him  to  act  In  a  given  capacity,  or  has  know- 
ingly and  without  dlssoit  permitted  such 
acts,  and  accepted  the  fmlts  of  them,  he  wlU 
be  bound  by  each  acts  eo  far  as  necessary 
to  protect  Innocent  parties  who  hare  dealt 
with  Bucb  agent,  la  so  elementary  and  so 
well  established  that  the  citation  of  authori- 
ties In  support  of  It  Is  not  called  for  here. 
Tbe  testimony  In  this  case  Is  comparatirely 
brief,  but  it  couTlnces  us  that  the  allegatlona 
of  the  complaint  are  true;  tbat  the  Janzens 
eonsplred  together  to  fraudulentty  deprive 
nspondent  of  his  rightful  aecnrity,  and  Mrs. 
Jansen.  betng  a  party  to  maOk  eoasj^tacy. 
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la  estopped  from  urging  the  deftnae  tiiat  ahe 
lugm  han.  Tbo  JudgaMnt  Is  alBrmed. 

9IILB8.  BOIT,  ANBBB8,  and  BCXXTT, 
XJt  ccHkcar. 


STATBt  BROWN. 
(Ba^«me  Gottrt  of  Wuhlngton.   July  13; 
1893^ 

DiBORDSKLT  HOUBB— INFORM  A  TIOIC. 

L  Under  1  Hill'g  Code.  I  28d4,  proridbiK 
that  "all  hoosea  •  *  •  used  as  a  place  of 
resort  where  women  are  emplojed  to  draw  ca'»* 
torn,  dasce,  or  for  purposes  of  proaritntioii 
*  *  *  are  DuisanceB."  an  informatioQ  which 
charges  that  def«idant  kept  a  house  which 
"was  then  need  as  a  place  of  resort  where 
women  are  employed  to  draw  custom  and  to 
dance"  Is  Insumdent,  in  that  it  does  not  allege 
that  women  were  employed  to  draw  eostom  and 
to  dance  at  the  time  defeidant  was  lald  to 
hare  kept  the  house. 

2.  The  information  is  also  defectlTe  In  not 
showing  that  the  character  of  the  women  em- 
idored  or  their  conversation  and  deportmMit 
were  such  as  tended  to  draw  crowda  of  disor- 
derly persons,  or  to  corrnpt  tba  morals  of  pei^ 
sous  resorting  to  the  place. 

Appeal  from  soperlor  oooit,  Jaffwacn  coun- 
ty; Uorria  B.  Sadu,  Jndgew 

Charles  H.  Brown  was  coorlcted  ot  main- 
taining a  nolsance,  and  appeals.  Berersed. 

RotxL  W.  Jennings,  for  appdlant  Ibos. 
Fitzgerald,  toe  the  Stateu 

ANDEBS,  J.  The  appellant  waa  tried  and 
oonvlcted  of  maintaining  a  pubuc  nuisance 
upon  an  InfOTmation  which*  omitting  the 
f(M-mal  parts,  was  as  fouows:  "Comes  now 
R.  E.  Moody,  the  prosecuting  attorney  of 
Jefferson  county, 'state  of  Washington,  and 
by  this  information  Informs  against,  charges, 
and  accuses  Charles  H.  Brown  of  maintain- 
ing a  public  nulBance,  committed  as  foUows. 
to  wit:  The  said  Charles  H.  Brown,  th«i 
and  there  being,  did  unlawfully,  on  the  Stn 
day  of  September,  A.  D.  imni,  keep  %  boose 
located  In  the  dty  of  Port  Townaend,  county 
of  Jefferson,  state  of  Washington^  on  the 
easterly  side  of  water  street,  between  Quln* 
cy  and  Adams  streets,  In  said  city,  and 
which  sold  house  Is  commonly  known  as  the 
'Merchants'  Saloon,*  which  said  house  was 
then  used  as  a  place  of  resort  where  wo- 
men are  emplc^ed  to  draw  custom  and  to 
dance,  all  of  which  Is  to  the  Injury  and  com- 
mon nuisance  of  all  the  people,  contrary  to 
the  statutes  In  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state  of  Washington."  The  portion  of  the 
statute  upon  which  the  InformatlCKi  was 
based,  material  to  the  present  caae^  Is  as 
foUows:  "Houses  of  111  fame  kept  for  the 
purpose,  In  which  are  embraced  all  squaw 
dance  houses,  or  squaw  brothels,  otherwise 
called  madhouses;  all  houses,  rooms,  sa- 
loons, booths,  scows,  boats  or  other  stroe- 
tures  used  as  a  place  of  resort,  where  wo* 
men  are  empl<^od  to  draw  coshhu,  dance. 


or  tot  pozposes  ct  ^ostltntlon  •  •  •  an 
nuisances,  and  may  be  abated,  and  the 
ownec8»  keepers,  or  persons  bi  charge 
thereof,  and  pancma  carrying  on  such  nu- 
lawfnl  business  shall  be  punished  as  pro- 
Tided  In  this  tltla"' 

lbs  only  andgnment  ct  smw  aB^ed  Is 
that  the  court  erred  In  ovemillng  the  de- 
fendant's demurrer  to  the  Information.  It 
Is  contended  by  tba  appellant  ttuA  tbe  In- 
formation duTgas  no  crlmok  for  llie  reason 
that  It  is  not'alleced  tbereln  tbat,  at  tbe 
time  appeUant  Is  said  to  hare  kept  Itte 
house,  womm  were  employed  to  dmw  cus- 
tom and  danee,  bat  that  tbe  house  was  tbcn 
osed  as  a  plan  of  reawt  where  womoi  are 
employed  to  draw  custom  and  dancet  This 
contantloa  Is  not  without  force.  In  order 
to  set  forth  the  facts  constituting  the  crime 
attempted  to  be  charged,  it  was  necessary 
to  aver  In  the  Information  that  women  were 
employed  for  tbe  purposes  mrattcoied  In  the 
statdte  at  the  time  wben  It  Is  aliened  «ie 
defendant  kept  tbe  bonae  therdn  described. 
And  this  was  not  done  In  this  Instance.  The 
tern  "are  employed"  cannot,  any  mle  of 
eonstmctlcii,  be  made  to  rtfate  to  tbe  date 
previously  mentioned  In  tbe  Infonnatlon. 

It  la  furOier  contended  by  Oie  appellant 
ttiat  Om  InftHmatlon  is  fatallT  defectlTe  in 
not  abowlng  Uiot  tbe  manner  ot  "drawing 
custom"  and  of  dancing,  for  which  the  wo- 
men are  alleged  to  bsTe  been  employed, 
was  such  as  to  abode  the  moral  sense,  or 
to  Intexfiere  wllli  tbe  peace  and  good  order 
ot  tbe  oommuidly,  or  In  any  nmnner  wbat- 
erer  to  affect  the  community,  or  to  eontiti- 
tnta  a  mdsance.  That  pMtlon  ot  tbe  infor- 
maUon  to  which  apptilant's  objection  Is  di- 
rected follows  fbe  language  of  u<e  statute^ 
and  Is  consequently  sufficient,  unless  the 
words  used  are  so  general  as  to  Indnde 
caaes  not  Intended  by  the  legtslatuFe  to  be 
Included  In  the  statute.  If,  thM^ore,  wo- 
men may,  irithln  tb/o  meaning  of  the  stat- 
ute, in  any  case  lawfully  be  employed  in 
any  idace  of  reawt  to  draw  cnatom  or  to 
dance,  then  the  Information  should  hare 
stated  fiurts  dkowlng  tbat  Uila  was  not  one 
of  those  cases,  notwithstanding  the  language 
ot  tbe  law  suggests  no  exceptlim.  It  Is  the 
Intention  ot  the  legtslatnre  ttuit  Is  to  Iw  de- 
termlned  In  the  constmction  of  statutes,  and 
In  arrWlng  at  the  intentlMi  it  la  ■omeumes 
necessaiy  to  restrict  tbe  meaning  of  tbe 
language  used  by  tbe  lawmakers  so  as  not 
to  Indude  tber^  all  that  tbe  wonds 
press,  ^t  Is  a  fiunillar  canon  of  oonstmc- 
tlon  tbat  flm  thing  which  Is  wlthln  tbe  tn- 
toitlon  of  tbe  makers  ot  a  statute  la  as 
much  within  tbe  statute  aa  If  It  were  wlfihln 
tbe  letter,  and  a  Ibtaig  wbldi  la  wtttiln  tbe 
letter  of  the  staitnte  Is  not  wltlun  tbe  statute 
unless  It  be  within  tbe  inteaitioa  of  tbe 
makwa."  Kggs  t.  Palmer,  (N.  T.  App.)  23 
N.  B.  Rep.  189.   It  was  erldenfly  Ute  ob> 

'HUi's  Oode.  I  2804, 
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ject  and  latraticHi  of  Ibe  leglBlatiire,  In  pass- 
ing the  statute  under  consideraUou,  to  pun- 
ish all  persons  engaged  In  any  bualnflss 
which  openly  outrages  decency  and  tends  to 
cormpt  the  public  moislB,  and  not  to  con- 
demn the  employing  of  women,  In  all  casea, 
even  for  the  purpose  of  drawing  custom 
and  dancing,  regardless  at  ttie  effect  thereof 
upon  the  community.  At  common  law,  all 
public  shows  of  a  scandalous  and  demoral- 
izing diaractcr  were  nulsancea,  without  re> 
.gard  to  whether  the  persons  participating 
therein  were  men  or  women,  while  theaters 
and  other  places  of  innocent  amusement 
were  favorably  recognized.  Taken  literally, 
the  language  of  onr  statute  would  anthor- 
Ize  the  punishment  of  all  theatrical  man- 
'agers  who  ojfea  their  doors,  and  pMnlt  the 
public  to  enter  and  witness  the  performance 
of  even  the  greatest  of  female  hlstrlfmlc  or 
terpslcborean  oelebrltlea;  yet  no  one  would 
for  a  momoit  consider  that  sodi  was  the 
Intention  of  tiie  legislature.  That  this  is 
true  is  manifest  not  (mly  from  a  considera- 
tion of  the  object  of  the  law,  but  also  from 
the  further  tact  that  the  legislature  Its^ 
has  dedared  that  any  business,  vocation, 
profession,  and  calOng  followed  and  pur- 
sued by  men  may  be  followed  and  pursued 
by  women,  and  no  person  shall  be  disquali- 
fied from  engaging  In  cr  pursuing  any  bmd- 
ness,  vocation,  profession,  calling,  oc  em- 
ployment on  account  at  sex.  1  Q&x.  St  & 
Codes,  I  2061.  Whatever  legitimate  occu- 
pation or  calling  may  be  followed  or  pur- 
sued by  men,  except  holding  office,  may  also 
be  followed  or  engaged  In  by  women,  and 
we  are  therefore  of  the  opinion  that  the  in- 
formation in  this  case  ahould  have  gone  fur^ 
ther,  and  shown  that  the  character  of  the 
women  alleged  to  have  been  employed,  or 
the  manner  of  th^  deportment  and  quality 
and  diameter  oC  conversation,  was  sutih  as 
t«ded  to  draw  together  crowds  of  diswder- 
ly  persons,  or  to  debauch  the  morals  of  those 
resorting  to  the  place.  Llquw  s^ng  is 
recognized  by  onr  law  as  a  legitimate  voca- 
tion, and  we  think  that  even  a  woman  may 
be  employed  In  a  saloon  without  thereby 
necessarily  rmderlng  the  place  a  "nuisance," 
within  the  meaning  of  the  statute  In  ques- 
tion. The  Judgment  la  reversed,  and  the 
cause  remanded  to  the  court  bdow,  with 
directions  to  sostaln  Hie  demurrer  to  flie 
information. 

80OTT,  STIIiDS,  and  HOTT.JTJ.,  eonenr. 


8TATB  V.  BBOWN. 
(Basreme  Conrt  of  Washington.  July  6,  180S.) 

RiSlffrtNO  OfFIOBR— iNVOItMATIOir. 

L  An  information  tor  resisting  an  oflieer 
diarged  that  defendant  did  "knomndy,  wUl- 
fnlly,  and  unlawfully  reaist  him,  one  J.,  a  dep- 
oty  sheriff,  ♦  ♦  •  duly  appointed,  qualified, 
and  actinr  as  sndi."  HM,  that  the  Informa- 
tioa  would  net.  after  verdict,  be  adjndgsd  h^ 


safflclent  <n  the  ground  that  It  did  not  alien 
that  defendant  knew  J.  to  be  a  dqm^  shetffi, 
that  objection  not  having  been  taken  beldre 
trial  by  demnrrer. 

2.  An  Information  for  resisting  an  officer 
while  Herring  a  warrant  of  arrest  on  defendant 
alleged  that  the  warrant  charged  defendant 
"with  a  crime  against  the  laws  of  the  state," 
and  that  it  "was  duly  and  resnUarly  Issnad 
from  a  Jnatiee  of  the  psace  conrr'  of  a  certain 

[irednct  BOd,  that  the  averments  as  to  Uw 
egality  of  the  warrant  were  soffldeoL 

Appeal  from  superior  court,  Jefferson  coun- 
ty; Morris  B.  Sachs,  Judc& 

Charles  H.  Brown  was  convicted  of  resist- 
ing an  officer,  and  appeals.  Affirmed. 

B.  W.  Jennings,  for  appellant.  Thos.  Flts- 
flsrald,  tn  the  Stata^ 

DUNBAR,  a  J.  Appellant  was  tried  and 
found  guilty  of  resisting  an  officer.  Hie  In- 
formatlcm  on  whldi  the  conviction  was 
based  is  as  follows:  "Comes  now  B.  B. 
Moody,  proaecutlng  attwney  in  and  for  Jef- 
taaon  county,  state  of  Washington,  and  by 
this  Information  Informs  against,  charges, 
and  accuses  Charles  Brown  with  the  crime 
of  resisting  an  offlcw,  committed  as  foUows, 
to  wit:  Tt»  said  Oharlee  Brown,  on  the  Sth 
day  of  Septemba,  A  D.  1892,  In  tiie  dty 
of  Port  Townsmd,  county  of  Jefferson,  state 
of  Washington,  then  and  there  being,  did 
then  and  there  knowingly,  wlUfully,  and  un- 
lawfully resist  him,  one  William  J.  Jonest 
a  deputy  sheriff  <a  Jefferson  county,  state  of 
Washington,  duly  appointed,  quaUfled,  and 
acting  as  sndi,  while  the  said  William  J. 
J<mee,  aa  such  deputy  sheriff  afMvsald,  waa 
serving  a  warrant  charging  said  Brown  with 
a  crime  against  the  laws  of  the  state  of 
Washington,  whldi  warrant  was  duly  and 
regularly  Issued  from  a  Justice  of  the  peace 
court  for  the  product  of  Port  Townsend, 
Jefferson  cotmty,  Washington,  befwe  and  by 
Oliver  Wood.  Justice  of  the  peace,  for  the 
arrest  and  apprdienslon  of  the  said  Ohailea 
Brown,  and  In  attemptii^  to  read  said  war* 
rant  to  said  Brown  by  said  Jones,  as  sach 
deputy  sheriff,  said  Brown  assaulted  siUd 
Jones,  said  deputy  sheriff,  by  then  and  there 
striking  said  Jones,  said  deputy  sheriff,  with 
his  fist,  and  knocking  said  Jones  down,  and 
by  drawing  a  pistol  said  Brown  upon  scUd 
Jones,  said  deputy  sheriff,  and  pointing  said 
pistol  at  the  pmon  of  said  Jones,  said  dep- 
uty sheriff,  all  of  which  la  contrary  to  the 
statute  In  snch  cases  made  and  provided* 
and  against  the  peace  and  dignity  of  the 
state  of  Washington."  Appellant  contends 
that  tiie  infwmatlon  flails  to  charge  a  (rime 
In  that  It  nowhere  alleges  that  defendant 
knew  Jones  to  be  a  depnty  ahwlff,  and.  fur- 
ttier,  that  the  InftMinatlon  does  not  allege 
Uiat  llie  -varrut  was  a  legal  warrant  This 
Information  Is  ivobably  not  as  definite  as  In- 
formattons  of  flils  diaracter  genaally  are; 
ye^  under  the  Uberei  provlalons  of  our  Oodc^ 
wa  think  It  Is  sufflelent  to  mstaln  a  verdict, 
defendant  having  gone  to  trial  wlthoat  In- 
tafpoalDC  a  damoEnr  thsrrtn.  The  act 
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which  const!  tntcfl  the  crime  ii  set  taeth  In 
■Ddi  a  manner  as  to  enable  a  pemm  ot  com- 
mon nnderstandlns  to  know  what  Is  Intend- 
ed, and  with  socb  a  degrae  of  oertalnty  as 
to  enable  flie  court  to  pronounce  Judgment 
upon  a  conviction  accordlni;  to  12ie  rl^t  of 
Ibe  oase,  and  that  Is  all  that  Is  requisite 
ao  far  as  describing  the  act  is  concerned, 
n  la  true  the  Information  does  not  say  In 
so  many  words  that  defendant  knew  Jones 
to  be  a  deputy-  sheriff  when  he  resisted  him, 
bnt  that  knowledge  on  the  part  of  the  de- 
fendant enffldently  appears  from  the  read- 
ing of  the  Information  as  a  wh(de,  or  at  least 
It  appears  that  It  ma  a  de  facto  officer  who 
was  trying  to  read  the  warrant  to  him,  and 
who  was  prerented  tcom  doing  so  1^  the 
defendant's  acta. 

As  to  fhib  second  objection,  the  informa- 
tion alleges  that  the  warrant  was  duly  and 
regularly  Issued  by  a  Justice  of  the  peace 
court,  descrlUiig  the  court,  and  that  it 
charged  the  d^endant  with  a  crime  against 
the  laws  at  the  state  of  Washington.  This 
would  moke  a  legal  warrant,  and  the  state- 
ment of  Cacta  otmstitutlng  Its  legality  is  bet- 
ter pies  fling  flian  to  plead  the  ooaclusion  of 
law. 

We  tiilnk  a^dlairtfB  obJeetlMi  to  dw  snffl- 
dency  of  the  j^not  Is  eguaUy  groundless. 
The  Information  alleged  that  the  warrant 
was  Issued  by  Oliver  Wood,  Justice  of  the 
peace  for  a  certain  precinct  and  county. 
13ke  warrant  offwed  In  proof  corresponded 
aubstantlaUy  with  the  allegations.  There  is 
nothing  In  the  objection  that  the  warrant 
described  the  Informatlou  was  not  the 
same  warrant  Introduced  in  evidence.  It 
was  a  warrant  against  each  person  named 
therein,  and  the  fact  that  th««  were  other 
names  mentioned  In  the  warrant  besides  the 
name  of  the  appellant  could  in  no  wise  preju- 
dice appdlan^  nor  affect  his  rights  In  his 
defMtse  of  the  crime  charged.  Ibe  Judg- 
ment Is  affirmed. 

8TIIJD81  ANDKUb  HOYT.  and  800TT, 

urnasLBi  et  vx.  v.  0*BBIBK  St 
(Baprene  Oovt  of  Washingtosu   June  8T» 

isas.) 

ImnoaAToans— Okdbb  to  Anwaa— VAOAinre 

3LA  fonnal  (Wder  requiring  defendant  to 
nmwer  intenragatoriea  Is  not  neoessary,  but  it 
la  snffident  merdy  to  serve  the  Interrogatxvies 
en  defendaut 

2.  A  motion  to  vacate  a  Judcmrat  ti  in  the 
dlscretloD  of  the  trial  court,  ana  its  order  will 
not  be  dittnrbed  unless  there  was  an  abase  of 
dlBCTetlpn. 

Aj^eal  from  superior  court,  King  county; 
Richard  Osbom,  Judge. 

Action  by  H*»nw»i  Livesley  and  Margaret 
lireskfr,  his  wife,  against  Morgan  P.  O'Srien 
m4  Uia  Moisu  P.  KyBOm,  00  a  proiiila> 


sory  not&  There  was  a  judgment  for  plain- 
tUh^  and  defoidants  appeal.  Affirmed. 

Stratton.  Lewis  &  Oilman,  (Smest  &  I^- 
ous,  of  counsel,)  for  appellants.  ThompsoUt 
Bdseo  &  Hnmi^est  tor  respondents. 

HOYT,  J.  Tb»  judgment  In  tUs  ease  was 
eendned  imder  fite  anthwltr  of  secUui  10&5, 
Code  Froo:,  for  future  on  the  part  <A  tbe 
defendants  to  answer  Interrogatories  served 
upon  them  Xtr  the  attorneys  toe  the  plalntHTs. 
There  Is  only  one  suggestion  on  the  pert  of 
the  defendants  against  the  regularity  oC  the 
proceedings  leading  to  the  rendltltMi  of  ttils 
Judgment,  and  that  Is  that  tboe  was  no 
formal  ordw  on  the  part  ol  flie  court  reqalr> 
lug  the  defendants  to  answer  such  Interroga-' 
trales.  In  our  oplnltm,  upon  tbe  sorlce  ot 
stidi  InbMTOgatories,  ttie  defendants  wm 
required  to  answer  the  same,  or  show  came 
to  the  court  why  Hiey  should  not  do  so,  wttb* 
In  the  time  prescribed  by  the  statute; 
even  If  this  be  not  so,  and  it  required  some 
fttrmal  actltm  on  the  part  of  the  court  by 
way  of  approval  of  such  Interrogatories  be- 
fore the  defendants  were  so  called  upon  to 
answer,  in  this  case  such  approval  was  given 
1^  the  court  when  It  overruled  the  mothm 
of  the  dafondants  to  strike  them  from  ttie 
fUee.  It  fi41ows  that  the  actt<m  <a  the  ooort 
in  rendering  the  Judgment  was  r^nlar. 

The  otiier  question  jo'eseDted  by  the  reoocd 
Is  as  to  the  suffldracy  of  the  showing  made 
by  the  defendants  iip(m  Hielr  motion  to  va- 
cate and  set  aside  such  Judgment.  Motions 
of  this  diaractw  are  directed  to  the  dlscre- 
tlmi  of  the  trial  coort,  and  Its  action  in 
passing  thereon  will  not  be  reversed  by  this 
court,  unless  the  record  shows  an  abuse  of 
such  discretion.  It  Is  not  sufficient  Uiat  we 
should  find  as  a  matter  of  fact  that  the  show- 
ing was  suffldent  to  have  Justtfled  the  set- 
ting aside  of  the  judgment  We  must  fur- 
ther And  that  the  showing  was  sncfa  that 
there  was  no  room  for  the  exercise  of  dis- 
cretion by  the  lower  eourt  before  we  can 
rightfully  interfere.  The  showing  made  in 
this  case  does  not  famish  proofs  wUdi  so 
satisfy  our  minds.  The  motion  when  first 
madBf  the  day  after  the  rsndttlfm  ct  the  judc- 
ment,  was  accompanied  by  no  showing  what- 
ever, and  it  Is  doubtful  whether,  as  a  matter 
at  tS^t,  the  deCMidants*  showing  thereafter 
made  and  filed  without  express  leave  of 
tbe  court  was  entitled  to  any  consideration 
whatever;  but,  even  If  It  va^  we  do  not 
think  that  such  facts  are  made  to  appear 
thwefrom  that  the  duty  at  the  court  to  set 
aside  the  Judgment  was  made  so  clear  that 
there  was  no  proper  discretion  left  In  the 
court  as  to  the  action  it  should  tak&  Such 
showing,  althou^  going  over  a  good  deal  of 
ground,  does  not  In  fact  give  any  good  rea- 
son why  the  case  did  not  receive  the  attm- 
tlon  of  some  member  of  the  firm  of  attorn eyi 
who  re^eseuted  the  defendants.  Besidee, 
such  showing,  in  certain  paitlenlars  at  least, 
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doea  not  correspond  wta  th©  facta  alleged 
In  Uw  answer  ct  tb«  defendukta.  Thft  jodg^ 
ment  and  order  appealed  fr*m  most  be  af- 

DUNBAB,  O.  J.,  and  STILBS,  A2n>IIBS, 
and  SCXyrr.  JJ^  oonov. 


BOlCBOnaH  T.  EOON8  at  aL 
^tq^reme  Oonrt  of  Washington,    jane  2T» 

Tsmxm  Aim  Puhchaseb— Want  or  Ttom  nr 

VEHDOa. 

Where  a  grantor  In  a  deed .  with  core- 
nan  t  of  seisin  has  nether  title  to  nor  possesaion 
of  the  land  described,  the  srantee  may  Imme- 
diately on  discovering  such  facta  sne  for  the 
price  paid,  thoorii  the  grastor  baa  In  the  mean 
time  aoQnired  tttle  to  ue  land. 

Appeal  from  soperkv  oanrU  ^[Kikane  eomi- 
ty;  Jesse  Arttitir,  Judge. 

Action  by  O.  WL  Romboo^  against  Oerow 
KoMia  and  Uaiy  Koons  to  reooTer  nuney 
pldd  to  defendants  for  land  to  which  tb^ 
bad  no  tf11&  From  ^  Judgment  In  ftTor  oC 
defendants,  plaintiff  appeals.  Berexsed. 

Byde,  Glass  &  Beagan,  for  appellant 
Dawson  &  Plattim,  for  respondents. 

8TILE8,  3.  Apptilant  bnm^t  an  action 
to  recover  the  sum  of  ?1,600  from  the  re- 
spondents, being  the  consideration  paid  In 
part  by  himself,  and  in  part  by  his  as- 
signor. Savage,  for  several  deeds  of  real  es- 
tate, in  Douglas  counly.  These  deeds  were 
In  the  nsnal  form  of  warranty  deeds,  and 
i-ontalned  a  eoTcnaat  of  seisin  in  fee,  and  the 
facts  appearing  by  the  record  are  as  fol- 
lows: One  Matmt^  and  wife  were  tbe 
o^-ners  of  three  certain  lO-aoe  tracts  of 
land,  and  In  December,  1891,  tbey  made  a 
contract  with  the  respondent  Oerow  Eoons 
nnder  which  they  agreed  that  if  he  woold 
survey  these  tracts  Into  town  lots,  and  pre- 
pare plats,  which  they  contracted  to  exe- 
cate,  and  wonld  file  the  plats  at  his  own 
oust,  advertise  the  property  for  sale,  and 
s^  the  lots,  tbey  woold  upon  his  demand  ex- 
ecute deeds  for  as  many  lots  as  he  might 
8^  at  the  price,  to  him,  of  tUght  dollars  eadL 
One  clause  of  the  contract  was  that  the  com- 
plete title  of  said  real  estate  should  remain 
in  the  Mauntdls  until  t3w  lota  were  piM 
for  Ijy  Koons.  Whether  any  plats  were  ex- 
ecuted Metmtdl  and  wl£»  la  n«t  ftbmn^ 
hat  it  doea  appear  Uiat  Koona  had  a 
plat  or  plats  In  kte  ofltee  In  Qpolcane,  tnm 
wUeh  be  claimed  to  ten  rarloos  lots.  No 
mmy  was  made  until  after  ttUs  suit  was 
commenced.  Between  the  1st  of  Jamiary 
and  the  1st  of  April,  1802,  respondents  made 
tte  deeds  In  queatlea  to  Xbe  appenant  and 
flange^  conveying  a  number  of  lots  to  eadi 
d  them.  About  the  lat  of  April,  1882.  It 
waa  dlscorered  1^  an^elkuit  and  Savage  that 
respondents  had  no  title  whatever  to  any  of 
tUs  vvopertaP,  aad  Ibv  toaierod  batik  thslr 


deeds,  and  demanded  the  repayment  of  tha 
purchase  money  paid  in  the  aom  ot  91.600| 
which  was  refused.  Savage  assigned  hia 
cause  of  action  to  the  appelant,  and  this 
suit  waa  brou^t  Subseqiuent  to  the  con^ 
mencnn^t  of  the  action,  the  reqtondeato 
obtained  from  Manntell  and  wife  a  war- 
mnty  deed  corering  all  the  lots  described  In 
the  deeds  to  Bombou^  and  Sarage,  and  at  a 
latOT  dar  a  survey  of  the  propwt7  into  lots 
and  blocks  was  made.  The  property  was  at 
no  time  in  the  actual  poaaoartnn  a€  any  per- 
sou. 

The  contention  of  the  appellant  Is  that  a 
right  ot  action  accrued  to  liim  immediately 
upon  the  execution  and  delivery  of  Us  deoda, 
Dec^iuse  of  the  covnuint  of  seisin  tfaeieln, 
which  he  fmiir>«»inff  is  what  is  known  to  the 
law  as  a  "covenant  In  prneauitl,"  giving  him 
immediate  right  to  the  recovery  of  his  pup- 
chflse  money;  while,  on  the  other  band,  the 
respondents  wm^ifitwiw  that  tb»  covenant  of 
Mlsln  is  a  real  covenant,  which  runs  with  ttaa 
land,  and  paana  to  tike  assignee  thCMif;  and 
does  not  become  available  until  there  bai 
been  an  eviction  by  flie  owner  of  ttie  par- 
amount tllle.  Hie  reapmdflQte  maintain  aiao 
that  Inasmudt  as  they  were  In  possesion  of 
thla  land,  constmctlviBly  otf  eourse,  and  by 
tbelr  deed  passed  the  same  posseaalai  or 
right  of  possession  to  their  grantee,  the  cov- 
enant of  seMn  was  sattsfled  for  ttie  present 
at  least,  and  they  eqwcfaBy  urge  that  In 
snch  a  case  the  sft«>acqiilred  tMl«  Inured  to 
the  ben^t  of  theAr  grantee,  who  at  the  most 
waa  entitled  to  only  nominal  damages.  The 
superior  court  aeema  to  have  taken  tbe  n- 
spondents*  view  of  ttw  case  all  ttnmgb,  and 
80  charged  tiie  Jury  Ant  the  raadlt  waa  a 
finding  for  the  defendants,  nominal  danujgea, 
even,  not  having  been  awarded.  In  this  posi- 
tion we  think  the  court  committed  error. 
Wlto  the  controversy  which  has  Umg  been 
waged  before  variooa  eourts  as  to  wbethar 
tbe  eovenant  of  setoln  la  a  pctsonal  eova- 
nant  In  praeaentl,  or  a  iwl  eovenant  ronnlnff 
with  the  land,  we  shall  not  now  attempt  to 
^^^ftge.  onr  jfHigmeiit  It  la  not  matstlal 
hi  thla  eaae,  tor  ttie  mlTenal  ta<ddlng  of  all 
eourta  aeema  to  be  that  where  the  grantor 
la  neither  In  poaeoaelon,  nor  haa  any  rl^t  of 
poneaskm,  at  the  date  of  his  deed,  the  oore- 
nant  of  aelahi  eaatm  tqwa  tiie  grantee  an 
Immediate  of  action,  and  tlie  oAly  qoeo- 
tion  which  has  divided  conrts  in  such  a  case 
Is  as  to  whcfther  an  afteracqnlred  title  can 
in  any  wise  estop  the  grantee  from  main- 
taining his  action,  and  recovering  the  pur- 
ehase  money  paid  as  his  damages.  It  is  gen- 
erally i^reed.  bowmr,  thM,  wliere  tbe  titie 
baa  been  ttras  aeiinlred  beAno  nit  brought, 
tbe  damages  can  only  be  snch  as  have  beea 
actually  suffered  by  the  grantee.  But  tbar* 
Is  aaoOm-  divergenoe  among  tbe  coorti  la 
cases  -When  tbe  title  is  aeoolred  aftw  the 
action  has  bem  eornmenced.  It  Is  a  gencaal 
nde  that  ancta  a  title  tonna  to  the  prior  pni^ 
iliaear  tar  wananly  «r  baigala  and  aala 
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d«ed,  and.  In  tlioae  statea  where  it  la  held 
that  the  after-acquired  title  abeolutelj 
luasea,  it  la  conaldeied  that  only  actual  dam- 
ages can  be  recovered,  eren  though  the  ac- 
tion be  commenced  before  that  time;  bat 
where  it  la  held  that  Uie  title  tnurcs  only  by 
estopped  aa  against  the  grantor  and  his  helra 
and  aabseqaent  grantees  with  notice,  the 
role  la  the  other  way,  and  it  la  h^  that  the 
grantee  haa  his  Section  whether  he  will  take 
the  title  or  will  recover  the  money  paid.  The 
latter  view  la  sustained  by  tar  the  greater 
nnmber  of  the  anthcritles,  and  It  seems  to 
us  Is  the  better  role,  inasmuch  as,  mider  oar 
registration  lawa,  the  flrst  grantee  might  re- 
tain his  deed  unrecorded,  and  a  aubsequent 
grantee  would  aaSer  by  raaacm  of  the  fact 
that  he  could  never  know  until  the  decease 
of  his  grantor  whether  he  mig^t  not  at  some 
time  have  executed  another  deed,  which,  by 
pdatirai,  would  take  ^ect  before  his  own. 
In  these  days  of  quick  dealing  with  real 
property,  it  haa  grown  to  be  necessary  in 
tb.%  ciyea  of  the  oonrta  to  do  away  with  many 
of  the  tecbnicalltlea  pertaining  to  titlea. 
Tropeartj  ia  exchanged  rapidly,  and  it  ia 
beoght  and  waiA  entirely  wlttk  a  rlew  to  Its 
quality  of  qnl<±  and  safe  transfer.  A  buyer 
who  pays  his  money  and  takes  his  deed  ck- 
pect%  and  has  a  rl^t  to  expect  that,  apm 
that  Instant  the  foU  tllla  wlU  pass  to  him, 
and  nothing  dae  wHl  satisfy  the  contract 
whteh  It  la  the  Intontloo  of  the  parties  In  by 
fkr  file  greater  majority  of  the  caaea  to 
make.  In  this  case,  evea  admitting  that  the 
reapondoits  had  the  poasosrtm  of  Uuae  lota, 
and  that  tihe  appellant  soeoeeded  to  Oielr 
posaoasion,  there  can  be  no  question  but  that 
the  contract  they  intended  to  make  by  the 
deed  would  not  be  sattsfled  by  the  existence 
of  tlM  fact  that  reapfmdenta  mig^t  aome  day 
recelre  the  title  under  their  contract  with 
OtB  Mauntdla;  and,  althougb  the  court  enb- 
mltted  the  case  to  the  Jury  solely  upon  the 
question  of  poescaslop.  we  find  no  evidence 
in  the  record  tending  to  support  any  poe- 
sesslcm  whatever.  Koons'  contract  with  the 
Ifanntdla  gave  him  no  possession,  fbr  at 
most  he  had  a  license  to  Miter  upon  the  land 
fat  the  purpose  of  making  a  aorvey,  and  to 
show  It  to  purchaaers.  Tbla  waa  a  Uemae 
merely,  and  gave  him  no  rl^t  to  talM  pos- 
sessitm  tlfber  as  tooant  or  as  puK3iaaer. 
The  terms  of  the  contract  retaining  the  en- 
tire title  In  Uannten  and  wif»  vntll  the 
money  for  whldi  they  contracted  had  been 
paid  empbaslBed  this  fact  Than  was  other 
evidence  touUng  to  diow  that  neltbOT  Koous 
nor  any  one  elae  was  in  possesaloii,  or  had 
ever  thotight  of  taking  possession,  of  the  lots. 
In  fact,  they  were  lots  which  had  no  real 
existence  except  upon  the  plat  hanging  in  his 
offica  The  anthorltiea  upon  the  propoaitioiui 
which  we  have  stated  are  wdl  summed  up 
m  McInnlB  T.  li^nan,  62  Wis.  1911,  22  N.  W. 
Bep.  405;  Frlta  t.  Posey,  81  MUm.  868^  18 
N.  W.  Bop.  94;  Bhatttirk  t.  lAmb,  65  N.  T. 
400!  and  partleiflatly  In  Beaiw  t.  Oanuor, 


(Minn.)  64  N.  W.  Bep.  88;  We  think  It  was 
the  duly  of  the  court  to  adc^t  tlM  course 
here  indicated,  and  that  there  ahoold  be  a 
new  trlaL  Atdgmsot  remed  and  caaa  re- 
manded. 

DUNBAB,  a  J.,  and  HOTTt  Aia>B:B8. 
and  BOOfTTt  J3n  concur. 


OLOUD  V.  RIVOBD  et  aL 
(Btorsffle  Oonrt  of  WasUngton.  June  ST, 

1883.) 

FaoMiBsoBT  IToTBB — Hatoritt— IsnBaBT— At- 

TOBHBTS'  FSKS. 

1.  Attached  to  a  note  payable  on  a  certain 
day  were  interest  coupra  notes,  and  the  note 
provided  that,  if  any  Interest  should  iwnsln  on- 
paid  after  dn^  tlw  ^IndpaJ  note  and  interest 
conpons  should  become  due  and  uvahle  at  once, 
at  the  option  of  the  holder.  tliat,  on  de- 
fault of  payment  of  one  of  the  interest  coupons, 
the  liolder  could  recover  only  the  amount  cn  the 
face  of  .the  note,  with  the  interest  coupon  aa  to 
whI<A  the  maker  wai  in  defanlt,  and  he  ooold 
not  recover  on  the  coupons  not  due,  as  they 
represented  Interest  which  would  aoerse  oaly 
in  ease  the  note  eontlnaed  to  run. 

2.  A  note  beaiini;  10  ya  cent.  Interest  per 
annum  from  date  until  maturity,  and  4  per 
cent  per  month  after  maturity  nntll  paid,  with 
lDtM«st  coupon  notes  attached,  provided  that,  if 
tLOj  Interest  should  remain  unpaid  afta  due,  the 
principal  note  shooid,  at  the  option  of  the  hold- 
er, liecome  dne  and  payable  at  once,  without 
notice.  Hdd,  that  inch  note  would  not  bear  4 
p^  cent,  per  month  until  It  became  due  by  its 
termi,  though  before  tliat  time  the  holder  de- 
dared  it  due  for  nonpayment  of  an  InstallmeDt 
of  Interest 

3.  Where  a  note  oonbdng  a  ^mise  to  pc^^ 
an  attorney's  fee  in  case  an  action  ia  brou^t 
on  it,  the  holder  Is  not  restricted  to  the  statu- 
tory attorney's  fee,  but  msy  laoovcr  a  reasoa- 
able  amount  thwefto. 

Appeal  from  superior  oonrt,  Skagit  ommty; 
Henry  McBrlde,  Judge. 

Action  by  J.  A.  Oond  against  Jacob  Blvohl 
and  Oleatine  Arqoet  Blvord  to  recover  on 
a  note  and  certain  interest  coupons,  and  to 
foreclose  a  mortgage  oa  real  eaiate  given 
to  secure  the  note.  Plidntlff  claimed  that  he 
waa  entitled  to  Interest  on  the  $400,  at  4 
per  cent  per  mondi  from  time  Mntfng 
suit;  also  for  the  balanoa  of  the  flisht  un- 
paid coupons  of  $20  each,  amounting  to  $160, 
with  interest  thereon  at  the  rate  of  4  per 
cent  pw  month  from  date  of  brlnglns  mdt, 
April  6,  1882;  also  $17.07,  with  Interest  on 
aama  from  February  20,  1882;  also  9BO  at- 
torneys' f  eea,— as  alleged  In  the  omvlalnt 
proven  on  tiie  hearing,  and  ^vlded  in  note' 
and  mortgage.  The  court  reftued  his  demand 
for  Judgment  bjoA.  allowed  him  $400,  with 
Interest  thereon  from  date  of  oommsnoemant 
of  suit  AprU  6t  1882,  at  10  par  eent;  also 
the  $17.07  paid  aa  taxes,  with  Interest  &<an 
date  of  torment,  Febnury  8^  1802;  at  10 
pw  oent;  and  ^20,  amount  of  oonpoa  due 
Jamiary  1.  1882,  before  bringing  salt,  with 
Interest  on  same  at  4  per  ant  par  woattA. 
Flalntur  appeals.  Beversed. 

19ift  note  waa  aa  fidlowa:  '^tba  flirt  day 
«C  July,  A.  D.  sAtfitosa  hmdnd  od  ataalr- 
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five,  without  graoe,  for  Tatne  recelTed,  we 
promise  to  to  tbe  order  of  J.  A.  Cnond, 
of  New  tori,  the  snm  of  four  hundred  ^400.- 
00)  doUan,  with  Interest  thereon  at  the  rate 
of  10  (10)  per  cent  per  annum;  paraUe  semi- 
annually aa  the  first  days  of  January  and 
July  In  eaxii  year,  aocordtng  to  the  tenor  and 
conditions  (tf  ten  (10)  Interest  notes  of  eren 
da.te  herewith  and  hereunto  attached,  both 
principal  and  Interest  p^aUe  only  In  United 
States  gold  ctAn,  at  any  place  J.  A.  Glond 
directs,  with  New  York  Exchange.  If  any 
Interest  shall  remain  unpaid  after  due,  this 
principal  note  and  the  Interest  coupons  shall 
beoome  mature,  doe,  and  payable  at  once, 
without  fordier  notloe»  at  the  optloa  of  ttie 
holder  hereof.  This  note  shall  bear  Intnest 
at  the  rate  of  tour  (4)  per  cent  per  month 
after  maturity,  and.  If  suit  w  action  shall  be 
brought  to  collect  principal  or  Interest,  we 
promise  to  pay  a  collection  and  attorney's 
fee,  In  said  suit  or  acttcm,  which  fees  shall 
be  taxed  as  the  'attorney's  fed*  In  the  Judg- 
ment reooTered;  and  we  further  agree  to 
pay  all  taxes  and  assessments  which  may  be 
levied  or  assessed  to  the  luMer  of  this  note 
on  account  Chere<^  This  note  Is  glvai  for 
an  actual  loan  of  the  abore  amount,  and  la 
secured  by  a  mortgage  of  even  date  hra^ 
with,  which  is  a  first  Hen  on  the  property 
therein  described.  Dated  at  Sank  aty,  Skagit 
Co^  Washtaigtoii,  this  seroitta  day  of  August, 
A.  D.  1800.  AH  eraaliig  and  Interlining  d<me 
before  signing.  Jacob  BItorL  [Seal]  CHes- 

kw 

tine  Arqoet  Z  BlTOvd.  [SeaL]  WltnesKS 
mart. 

at  rignlng:  Norman  W.  SmlUL  Jcbn  WU- 
llama." 

Attadwd  to  the  note  were  10  coupon  In- 
terest notea.  In  the  fonowing  form:  "f20.00. 
Interest  Note.  Na  27.  Mount  Vernon, 
State  of  Washington,  August  7,  A.  D.  1890. 
On  the  0rst  day  of  [date  «f  payment]  tor 
Taloe  recdved,  we  prranlae  to  pay  to  the  or^ 
der  of  J.  A.  Clond,  without  grooek  twmty 
dollars  in  United  States  gold  coin,  at  any 
place  3.  A.  Gkmd  directs,  trith  current  rate 
of  exchange  <m  New  Yoric  city,  said  amount 
being  Interest  oa  a  prino^jtal  note  of  f4(M.OO; 
of  even  date  herewith.  This  note  bears  In- 
terest at  the  rate  of  four  per  cent  per  mmth 
after  maturity.  Coupon  No.  Jacob 
RlTord.  [Seal.]" 

The  mortgage  Is  In  usual  form,  and  Includes 
this  clause:  "It  is  further  agreed,  that  time 
■hall  be  material,  and  the  essence  of  this 
contract;  that  If  default  be  m^de  In  the  pay- 
ment of  said  note,  or  of  any  Interest  oonpons, 
or  any  part  thereof  when  due^  In  procuring 
Insurance,  paying  taxes,  or  in  keeping  and 
performing  all  coTenonts  herein  contained, 
then  said  note  and  all  of  said  Interest  coupons 
ohoU,  at  the  option  of  the  owner  thereof  be- 
come at  onoe  due  and  collectible^  wlttioat 
further  notice,  and  suit  may  be  commenced 
at  once  in  foreclosure  of  Uils  Indenture,  and 
■aid  fees  shall  be  paid  by  said  first  jMutgr, 


If  suit  be  settled  before  faHgnuat  And,  In 
ease  the  note  or  coupons  secured  by  this  In- 
denture shall  not  be  paid  when  due,  tikey 
shall  draw  interest  at  the  rate  of  four  (4) 
per  cent  per  month  from  maturity  until 
paid.** 

Million  ft  HoQser,  for  appellaat 

DUNBAB,  a  J.  rails  la  an  action  to  ton- 
close  a  nu^tgage  oa  real  estate,  wlildi  was 
given  to  team  a  note  for  $400  given  August 
7,  1880.  The  note  was  made  payaNe  on  the 
Ut  day  Off  July,  A.  D.  1805,  and  bears  In- 
terest at  the  rate  <3t  10  pa  cttit  per  annum, 
with  a  provisicn  that  it  shall  bear  biterest 
at  the  rate  of  4  per  omL  per  month  after 
maturity.  The  Intwest  Is  provided  for  In  the 
shape  of  coupcm  notes  of  |20  each,  attached 
to  the  principal  note.  Badi  co«v>on  or  in- 
terest note  prcvidea  that  it  shall  bear  Inters 
est  at  the  rate  of  4  per  cent  per  month 
after  maturity.  Hie  note  also  provides  that, 
if  any  Intwest  shall  remain  unpaid  after  due, 
the  principal  note  and  interest  coupons  shall 
become  mature,  due,  and  payable  at  once, 
without  further  notice,  at  the  option  of  the 
holder.  There  is  also  a  promise  to  pay  an 
attomcy's  fee  In  case  of  salt  or  action  to 
collect  tlie  principal  or  Interest  The  third 
conpMi  Doto  was  not  paid  at  maturity,  and 
plaintiff  brougli^  his  action  to  foredooe^  aA- 
lag  judgment  for  |S70.ao^  which,  if  we  under- 
atend  the  com^aint,  nyraaenta  the  fkce  of 
the  note  and  all  the  coupon  notes  not  paid. 
togeth»  with  Interest  on  the  same  at  the 
rate  of  4  pw  cent  per  m«itli  from  date  of 
filing  the  complaint,  together  with  an  attor- 
ney's fee  of  150^  and  |17.07  taxes  paid,  (con- 
cerning whldi  there  is  no  dlqmta)  The 
court  refused  to  allow  the  demand  for  an 
attorney's  fee,  and  zcndowd  Judgment  tor 
|400,  with  Interest  ou  the  same  at  the  rate 
of  10  per  cent  per  annam  fn>m  April  6,  1882, 
the  date  ot  the  commencement  of  the  action, 
and  for  920,  the  amount  of  the  coupon  note 
duok  with  Interest  on  ttw  same  at  the  rate  of 
4  per  cent  per  month  from  the  time  It  be- 
came due;  also  foe  eoata,  Including  atatuUKy 
attcnney's  fee.  From  this  Judgment  Ibe 
plainUIf  ivtpeals,  and  ncges  that  he  duxdd 
have  judgment  tor  fbe  ooupm  note  not  due, 
with  interest  on  the  face  of  the  principal 
note  at  the  rate  of  4  per  cent  per  monfli 
from  the  date  of  the  filing  oi  the  complaint; 
and  for  an  attom^'s  fee  of  $60. 

Inasmuch  as  the  coupon  notes  not  due  sim- 
ply represent  the  computed  hiterest  up  to 
the  time  when  the  principal  note  would  be- 
come matured  by  time,  It  is  very  evldmt  that 
the  consideration  for  such  notes  failed  whoi 
judgment  was  obtained  tor  the  principal, 
and  plaintiff  would  under  no  principle  of  law 
or  ethics  be  allowed  to  recover  both  the  use 
of  the  money  and  the  money  whJdi  repre- 
sented Its  use,  and  the  court  very  pn^>erly 
refused  this  demand. 

Bo  far  aa  tiAe  oontentlca  oC  (be  appellant 
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t»  ooocemed,  ttiat,  under  the  terms  of  the 
note,  he  Ehoold  be  snowed  mtenrest  oa  9400 
at  the  rate  of  4  per  cent,  per  month  from 
the  date  of  fiUng  Uie  eunplalnt,  we  have  to 
say  that  wlUIe  It  Is  tnu  that  tiw  note  pro- 
Tldea  that,  If  any  Interest  shall  remain  nn- 
pald  after  due,  the  principal  note  and  Inter- 
est coupons  diall  beccMue  matured,  at  Che  op- 
tion itf  the  holder,  yet,  coostrulnc  all  the  pro- 
Tlslons  of  this  note  together,  we  thhik  tlmt 
the  proTisioa,  *TMa  note  shall  bear  Interest 
at  the  into  of  4  per  cmt  per  monfli  after 
matarity,"  was  inserted  with  reference  to 
the  matnri^  of  the  note  first  ei^wesBed, 
namdy,  the  1st  day  at  July,  1896,  the  time 
when  the  money  became  due.  this  con* 
Btmctloa  to  strmgihened  tqr  the  fact  that 
the  fnterait  vp  to  that  day  to  made  definite 
and  oertain,  and  fully  and  aepamtdy  pro- 
TUed  fMr  hy  the  coupon  Interest  notes  at- 
tadied;  and  the  Judgment  ot  ttw  court  In  re> 
ivect  to.flie  Interest  was  rl^t  We  think, 
howemv  that  ttw  language  used  In  Hie  note 
aad  mortBage,  vto.  "If  suit  or  aottoa  shall 
be  teou^t  to  eoDect  principal  or  Interest, 
w*  prmnlae  to  pay  a  coUeetton  and  attorney's 
fM  In  said  suit  or  action,  whteh  fte  AaU  be 
ttxeA  as  tiie  attoni^s  fee  fai  liie  Judgment 
rendered,"  most  he  construed  to  be  a  prom^ 
In  to  pay  a  reaaonahle  attorney's  fee;  aud. 
as  the  plain  tiff  alleged  aad  proyed  that  fSO 
was  a  reasonable  n.Uoauj*m  tee  to  tiito  case, 
he  to  entitled  to  a  Judgment  for  that  amount. 
'Ae  cause  will  IhaefMe  be  remanded  to  llie 
lower  conrt  ivlth  taUFtmctlons  to  modify  the 
Judgment  to  13te  extent  oC  allowing  appelant 
the  difference  between  the  statntory  attor- 
ney^ fee  allowed  by  the  court  bdow  and 
an  attomecr's  fee  of  fCO.  The  appelant  win 
be  entitled  to  his  costs  In  this  court 

HOTT,  BOOTT,  BTIXJD8,  and  ANDBR8. 
Jl^  ooncnr. 


KUSBB  T.  BABD  et  aL 

(Bupnoie  Oonrt  of  Wa^ngton.   July  18, 
1868.) 

CoirruoT  or  Bau— AonoH  roa  Baaun— Iittbr- 
nuTATiOK  —  LioniiB  to  OocnT  Lum  —  Bow 
OsAinaD. 

1.  In  an  action  for  breach  of  a  oMttract  of 
lale^  wliereby  plaintUf  agreed  to  conTc?  and 
transfer  to  defendant,  at  a  cert^n  date  and  for 
a  ooD^dsratioa  named,  certain  described  prop- 
erty, an  allegation  by  plaintiff  that  he  owned 
BOdi  pH^erty  at  the  dat«  of  the  contract  is  im- 
matenaL 

2.  A  ooDtraet  glTinr  one  a  license  to  oeenpy 
land  for  tach  time  and  in  such  manner  as  u 
required  to  remove  the  mercluintable  timber 
thereon,  to  build  and  operate  a  sawmill  on  the 
land,  and  to  remore  the  sawmill  after  the  man- 
nfactare  of  the  timber,  is  not  a  conr^anoe  of 
an  Interest  In  land,  within  the  meaning  of  Oen. 
8t^  1422,  requiring  sach  ooaTerances  to  !>•  by 

8.  ne  fact  that  a  cmtraet  tor  the  sale  of 
eertaln  enginea  located  at  o»tain  plaoea,  wldch 
tlte  purchasers  tiave  seen  and  opprored,  de- 
SBtlbflS  them  as  of  certain  horse  powers  named, 
doas  not  render  the  adler  liable  in  damagea  if 


th^  proTe  to  have  leas  than  audi  named  eaiite- 
itlas,  such  averment  bring  treated  as  mere  mat- 
ter ot  description. 

Appeal  frommperlM  court  P&oca  oonnty; 
F.  Campbell,  Judge. 

Action  by  John  W.  Kle^  against  Frank 
M.  Bard  and  H.  a  Patrick  for  breodi  <tf  oan- 
tract.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL  Modified. 

Ira  A.  Town  and  W.  W.  Likens,  tor  appel- 
lants.  Gomor  Teats  and  Paxsona,  OoreB  Jk 
FancHis^  for  reipondent. 

GrriLE^  J.  1.  Tbi6  i^p^lanti  now  com- 
plain of  the  Bctton  of  the  nperlor  eourt  be- 
cause of  the  manner  to  which  It  permitted 
the  respondent  to  amend  hto  complaint  mder 
the  direction  of  this  conrt  in  Bard  r.  Kleeb. 
1  Wash.  8t  370,  25  Pac  Rep.  46T,  and  27 
Pac.  Rep.  278.  Hie  new  oomptoint  diowed 
that  the  property  oorered  by  the  ccmtraet 
had  been  deUrered  to  the  qipidlantn,  and 
had  been  by  th«n  xeacdd  to  Udxd  parties; 
fliat  a  tender  of  a  conTeyanee,  In  witting, 
had  been  made  to  tHem;  and  Oat  tbo  man. 
unpaid  tmdor  the  contnct  had  foUan  doe 
long  before  the  date  of  the  pleading.  An  of 
these  matters  could  hare  beoi  covered  by 
the  original  complaint  had  the  tnctm  now 
stated  been  past  events,  and  the  reap<mdent 
would  have  had  hto  dmlce  either  to  foredone 
the  lien  speed  to  be  glTen  to  him  fhrongh  a 
mortgage,  or  to  have  hto  Judgment  generally 
against  the  app^nts.  Hie  lat^  couzse  to 
now  forced  upon  him,  stnce  the  appeflaztta 
have  pnt  It  oat  ttf  their  power  to  make  tito 
mortgage  for  which  their  contract  called. 
Moreover,  as  was  said  In  the  former  ded- 
sion,  all  parties  have  trom  the  beginning 
treated  Uito  as  an  actfw  at  law  for  money, 
and  not  as  an  eo^ty  cao^  and  th^  are 
bound  by  their  action. 

2.  A  vast  amomt  ot  ttie  trouble  In  thto  caae 
has  grown  out  oC  the  attempt  of  the  appd- 
lante  to  Und  the  raqiKmdent  to  a  cmidudon 
of  law  unneoesnrlly  stated  In  hto  complaint. 
Til.  tliat  at  the  date  of  hto  contract  he  was 
flie  ownw  and  possessor  oi  cwtaln  property, 
the  subject  of  the  contract  But  even  If 
takm  as  a  staitement  of  fact,  rather  than 
law,  this  allegatioQ  was  not  materlaL  Re- 
spondent, on  the  8th  day  of  October,  18SS, 
contracted  that  on  the  20th  day  at  that 
month  he  would  convey  and  traidrfw  certain 
properly  to  the  appellants,  but  It  was  no- 
body's concern  bat  hto  own  whether  at  tliat 
time  he  owned  any  part  of  It  w  not.  If, 
when  Hie  Ume  came  for  the  pertormanoe  otf 
the  agreement,  he  was  able  to  jwrtorm,  tha 
i^ipellants  oould  not  complain. 

8.  "Hie  next  OMnplalnt  to  that  the  contract 
oaUed  for  the  title  to  Uie  tiuee  parcds  «>f 
standing  timber  mentioned,  which  was  not 
forthcoming.  Against  this,  the  respondei^ 
contends  tbat  he  was  only  to  convey  bla 
right,  title,  and  Interest,  whatever  ft  was, — 
Bobstentlany  a  qultdalm.  'Sbm  materiality 
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«C  tbia  contxsitlon  Is  tlmt  the  owner  of  one 
tzMct  (P«nT)  refdOBd  to  penult  the  aiipf^nta 
to  take  any  timber  under  the  acreement 
made  with  nqwodent  The  owner  ct  tb& 
■econd  tract  (OuIUlams)  deUrered  a  portion 
4^  th«  loga  ooDtracted  for,  and  thai  rtfused 
to  dellTW  an7  more,  on  the  ^und  that  his 
contract  mm  a  merely  TertMl  one,  whidk  he 
coold  hnak  at  his  pleasure;  and  ttxe  third 
tract  (Morrill)  fell  240  acres  Bhort,  The  con- 
tract cleaMr  showed  that  the  Perry  and  ttie 
OnllUanis  timber  was  not  undertaken  to  be 
«old  at  all,  bat  that.  In  sabstance,  an  assign- 
ment of  the  rights  of  the  resp(»ident  under 
his  agreements  with  the  two  Isndowners  was 
to  be  made,  for  it  was  recited  that  these  par- 
cels of  timber  were  to  be  "transferred  ac- 
cording to  the  contract  now  existing  between 
me  and"  the  two  ^^rnera,  and  ihe  appd- 
lants  boond  themselres  to  cany  ont  ttiese 
cfmtract&  As  to  tiie  Morrill  tract*  the  lan- 
gOBge  of  the  emtraiA  was  dltferent,  being. 
"All  the  oedar  timber  now  <m  Sec  27,"  with- 
out any  qnalificatton  or  reference  to  any  oth- 
er oontiaet  Bevosdenfa  title  to  the  cedar 
<m  400  acres  of  secttcn  27  Is  not,  bowerer, 
aasallaUe,  fbr  at  an  times  when  be  was  le- 
qolred  to  have  the  titie  to  that  much  of  tt  he 
had  It  by  deed  of  warranty,  and  no  thowlng 
to  made  of  my  Inflimlty  In  tlds  deed  where- 
by no  title  paaaed.  Am  to  the  Peny  tnust; 
conoeding  that  an  otecatoiT  contract  to  sell 
atandlng  timber  to  be  cut  and  removed  Iqr 
the  pundiaser  la  a  contract  toe  Ihe  aale  of 
an  iDterest  In  land,  and  therefore  wllhin  the 
statute  ot  ftands,  (1  'Warr.  Yend.  p.  175; 
Owens  T.  LewJSf  40  Bid.  488.)  atlU  we  are 
unable  to  see  why  the  contract  which  re- 
spondent held  from  Ihe  Pmys  did  not  meet 
this  reqalremcnt  True,  it  was  not  a  dead, 
but  it  Is  not  neceaaary  Uiat  a  omtract  to  sdl 
land  as  such  be  a  deed.  The  terms  of  this 
Inatmment  showed  that  It  was  tntoided  to 
be  merely  a  Ucenae  to  occnpy  the  land  for 
such  time  and  In  each  mamm  aa  abonld  be 
required  to  remove  the  merchantable  timber 
therefrom,  with  the  right  to  take  the  timber 
at  DO  oents  per  thousand  feet,  to  bnild  and 
iqwrate  a  sawmill,  to  use  the  water  priril^es 
OD  the  land  In  cooneetton  with  the  mill,  and 
to  remove  the  mill  after  the  timber  had  been 
manufactured.  Neither  the  land,  nor  any  in^ 
tareet  In  the  land  as  land,  was  omtemplated; 
bat  the  timber  was  the  principal  subject-mat 
ter  of  the  contrmet,  to  whldi  all  the  ottier 
uses  to  which  the  land  might  be  put  were  In- 
ddenta  Nothing  In  this  oontract  created  any 
eniualve  rigiit  in  the  grantee  to  occupy  the 
tract  On  the  contrary,  both  parties  to  It 
mi^  have  been  arordalng  dmnlnlim  over 
tbm  «h<fle  of  It  at  tlie  same  tlme^  the  Perrys 
In  every  way  not  inoKialstent  witli  ttie  iwos- 
ecntlfm  of  the  lumbering  bnslncos  by  tte  re- 
q  Modcnt,  and  the  lattn  In  evcty  way  use- 
esaary  to  bis  bnalBoai,  These  oaotfdexatiaina; 
it  seems  to  us,  take  sudt  cases  ont  of  the 
purview  of  Qea.  St  i  1^2,  whldi  prescrlbea 
that  conveysnces  of  lands  or  Interests  ttierein 


shnll  be  by  deed.  Hen^re,  alttiouj^,  when 
tlio  appellants  propoeed  to  go  on  with  the 
Perry  contract,  they  were  forbidden  to  enter 
upon  the  land,  or  cut  ai^  timber,  on  the 
groond  that  their  oontract  had  expired  or 
been  f<Hfelted,  it  remained  that  It  had  not 
expired  or  been  twct^beA,  and  they  could 
have  Ijeen  comp^ed  to  execute  it;  so  that  ap- 
peUante  w^  not  rdeased  from  their  agree- 
ment with  lespondent  by  any  such  acts  ot 
hostility.  The  Onllliams  contract  was  an  en- 
tirely dUf«vnt  matter.  Hat  was  an  agree- 
ment on  Qnll Hams'  part  to  cut  down  all  the 
cedar  timber  on  his  land,  and  deliver  the  logs 
to  respondent  at  Us  mlU,  at  ^50  per  thon- 
aand  feet  It  was  a  merely  verbal  contract, 
but  It  respected  ttie  sale  ct  chattds  only,  vis. 
logs;  and,  aa  a  otmsldenible  por(l<m  of  the 
contract  to  seD  had  already  been  performed, 
ttiere  was  a  ftill  compliance  with  the  statute 
of  frands  In  that  Instance.  Owens  v.  Lewis, 
supra;  Smith  v.  Bnrman,  9  Bam.  &  a  661. 
When  appeUaats  tocA  posncsalon  itf  the  mill, 
Oullllams  continned  to  deliver  logs  to  them 
under  his  contract  with  respondent,  and  then 
refused  further  delivery,  because  his  oon- 
tract was  merdy  a  verbal  onoi  He  should 
have  been  required  to  go  on,  or  respond  In 
damagest  But  In  ndlher  Qie  P^ry  nor  the 
Quilliams  case  was  respondent  at  fault  He 
mM  and  ddivwad  flw  ndlls,  and  put  the  ap* 
pfdlanta  in  the  same  poaltkm  with  respect  to 
his  contraota  with  those  men  which  he  oc- 
cupied. Appellanta.  without  vreldng  to  re- 
crtve  a  omv^anoe  in  writing,  df  one  was 
necessary,)  and  without  pi^^  the  cash 
agreed  to  be  paid,  took  possessimi,  and  in  ev- 
ery way  put  ttiemsd.Tes  in  the  wrong  as  &r 
as  a  refwal  to  pay  the  price  agreed  upon 
was  concerned;  and,  finally,  thcj  atdd  ont 
the  whole  property  at  a  large  advahce.  Such 
property  as  they  took  they  must  pay  for,  all 
the  troubles  about  tendm  of  payment  on  the 
one  part,  and  of  papas  on  the  other,  having 
been  obrlatBd  by  tlm  aocfvtanoe  of  ttie  pnw 
erty  by  the  appeUants^  and  thetr  going  Into 
poQBoorton. 

4.  The  coKlraefe  caDed  for  two  engines, 
one  of  which  was  described  as  a  portable 
sawmill  cnglnob  of  18  horse  power,  and  the 
sawmill,  etc.,  sitnated  at  a  certain  idaoe; 
and  tbe  other  iras  a  40  horse  power  engine 
and  baUer,  etCi,  at  anothir  place.  Appdr 
lants  counterclalmed  for  damages,  under  the 
aUegatton  ttiat  the  engines  were  of  only  10 
and  18  horse  power,  respective,  and  that 
the  respondent  had  guarantied  them  to  be 
of  tbe  larger  horse  power  mentioned  In  the 
contract  They  further  alleged  knowledge 
on  the  part  of  respondent  that  appdlants 
were  desiring  to  bar  flogliwa  for  QarCafai 
work,  which  could  not  be  done  unless  they 
had  18  and  40  horse  power,  reapectlTdy, 
and  that  he  represented  tiiat  tiuir  would  do 
that  'waA.  Damages  were  laid  at  |2,600; 
but,  upon  the  trial,  there  was  an  ntire  ten- 
ure to  prove  any  representations  aa  to  what 
wiMic  tbe  eni^nes  were  capable  oL  HwA 
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j  testimony  wu  Inlroduoed  as  to  the  horse 
power  of  each  engine,  and  It  waa  bo  contra- 
dictory that  we  have  no  right  to  review  It, 
aa  the  w^0it  of  It  was  entirdy  for  the  Jury. 
The  tmne  of  the  contract,  however,  show 
almost  ctmduslvelj  that  the  references  to 
horse  power  there  used  were  merely  de- 
scrlptlTe  of  tile  partlcnlar  machines  Intended 
to  be  sold.  Respondeat  was  offering  two  cw> 
tain  engines,  located  at  o«*taln  places,  not 
two  mglnes  of  18  and  40  horse  power  gen- 
erally. Appellants  bad  Been  the  engines,  and 
wwe  coQtent  to  buy  them,  and  any  warran- 
ty of  th^  capacity  moat  have  been  Included 
In  the  contract,  which  was  pot  In  writing. 
The  charge  which  the  coort  gave  to  the 
effect  that,  If  the  engines  were  of  lees  than 
the  horse  power  mentioned  In  the  contract, 
the  measure  of  damages  wonid  be  tbe  dif- 
ference between  the  value  of  these  engines 
and  such  engines  as  the  contract  called  fbr, 
was  saperfluoua,  because  there  was  no  evi- 
dence of  any  such  value;  but  it.  did  tbe  ap* 
petlants  no  Injury,  itnce  their  theory,  viz. 
of  a  warranty  to  do  certain  work,  waa  en- 
Urdy  unsupported,  ^ther  In  the  way  of  rep- 
resentations or  by  covenant  In  the  contract 
6.  What  has  gone  before  leads  to  an  af- 
firmance of  the  Judgment,  but  thae  i%  one 
point  upon  which  there  should  be  a  reversal, 
unless  there  is  a  voluntary  reduction  by  the 
respondent.  We  have  held  that  the  contract 
called  for  a  sale  of  all  of  tbe  timber  <m  seo 
tlon  27,  and  that  this  Item  was  partially  ful- 
filled by  the  transfer  or  offer  to  transfer  the 
Morrill  tract,  of  400  acres.  But  the  240 
acres  rwnalnlng  in  sectlra  27  did  not  bdong 
to  respondent,  nor  did  he  have  any  contract 
In  reference  thereto.  Apptilants  are  there- 
fore entitled  to  have  a  reduction  from  the 
purdiase  price,  measured  by  tbe  value  of 
the  timber  found  to  have  been  upon  the 
240  acres.  The  court  below  charged  the 
Jury  upon  this  point,  but  It  would  appear 
from  the  verdict,  which  was  for  the  fall  sum 
demanded,  that  tbe  charge  was  overlooked 
or  disregarded.  The  undisputed  proof  was 
that  there  were  800,000  feet  of  timber  on 
the  240  acres,  and  that  It  was  worth  60 
cents  a  thoosand;  wherefore  appellants  will 
be  entitled  to  a  reduction  of  $400  oat  of  the 
Judgment,  with  Interest  thereon  at  8  per 
cent  per  annum  from  October  20,  ISSH. 
And  unless  respondent  shall  within  80  days 
after  the  filing  of  this  decision  file  his  con- 
sent to  such  reduction,  the  Judgment  will  be 
reversed,  and  a  new  trial  granted;  otherwise, 
the  Judgment,  as  modified,  will  be  affirmed. 
Tbe  errors  assigned  In  this  case  are  In  an  ap- 
pellate sense  innumerable.  Those  we  have 
noticed  cover  such  of  them  as  are  material, 
by  idatoons.  The  others  were  mostly  brought 
into  the  Hsoord  throuffh  a  wldit  ditparture 
from  the  actual  issues  Involved. 

DUNBAR,  a     and  HOTT  and  AMDBB8, 
JJ^  eoncur. 


MeWILLIAUS  v.  0A8GADB  FIBB  &  MA- 

RINS  IN&  OO. 
(Snpreme  Court  of  Washington.  July  U,  1883.) 

FiKS  iMSOiuxo*— BasAOB  <nr  Cokditioiis— ErFsot 
-^■vsmuiLnr  or  Owtsaov— Vk&tn>— Imsibuo- 
•nonn. 

1.  Where  a  fir*  Insoranes  policy  provides 
that  it  shall  be  TtAA  it  the  Intwest  of  the  fa> 
■ored  In  the  property  "be  other  than  uncoodi- 
tional  and  sole  owaerahip,"  the  fact  that  one  of 
the  insured  artides  is  b«d  merely  noOer  a  con- 
tract of  sal^  with  the  title  ontstanding  in  the 
Mller,  iDvalldates  the  whole  policy. 

2.  In  an  action  on  a  fire  insorance  policy, 
in  whidt  deftttdant  diarged  that  the  fire  was 
tntMitlonally  caused  by  plaintiff,  and,  while 
bringing  no  direct  evidence  to  that  effect,  showed 
varioDi  drcumstaoces  tending  to  prove  it,  it 
was  error  to  refuse  to  charge  "that  fraod  may 
be  proved  by  drcomitantiu  evidaice,  as  weU 
as  positive  proof,"  and. that  *'whm  fraud  is 
charged,  as  Is  done  in  tSis  ease,  it  may  be  in- 
ferred by  strong  presumptive  clrcamitaDces." 

3.  It  was  also  oror  to  refose  s  charge  to 
the  effect  that  fraudalent  acts  are  generally 
concealed,  and  the  direct  proofs  rest  wholly  in 
the  breasts  of  tbe  guUty  parties;  that  the 
asoal  proofs  of  such  acts  are  the  Acts  and  eir^ 
camstances  sarroandlng  the  transaotitMis,  whldi, 
in  order  to  establish  fraud  In  any  case,  must  be 
BDch  as  will  convince  an  ordinarily  pmdrait  per- 
son,  and  are  not  sosesptible  of  any  reasonable 
ezplanatioD  consistent  with  the  hime^  of  the 
person  charyed. 

Appeal  from  superior  court.  King  county; 
Richard  Osbom,  Judge. 

Action  by  M.  MoWilUama  against  the  Oaa- 
cade  Fire  &  Marine  Insurance  Company. 
From  a  judgmoit  for  plalntUt  defendant 
appeals.  Rerased. 

Hughes,  Hastings  &  Stedman,  for 
lant    Stratton.  Lowlfl  ft  GUman,  tar 
spondent. 

ANDERS,  J.  This  Is  an  action  upon  two 
fire  Insurance  policies  Issued  by  the  appe- 
lant to  the  respondral  By  the  first  policy, 
title  appellant.  In  consideration  of  $23.75  to 
it  paid.  Insured,  for  a  period  of  one  year 
from  and  after  May  6,  1891,  certain  de- 
scribed property,  while  contained  in  the 
saloon  of  the  re^ondent  in  the  town  of  Oil- 
man, Wash.,  to  an  amount  not  exceeding 
9000,  b^ng  $300  on  ha>  stock  of  winea, 
liquors,  and  cigars,  and  (200  on  her  bar  and 
bar  fixtures,  pictures,  tables,  and  chairs. 
By  the  terme  of  the  second  policy,  the  appel- 
laiit,  for  the  sum  of  $42.75,  stipulated  to 
Insnre,  for  the  period  of  one  year  from  and 
after  May  18,  1891,  certain  oth«*  property 
of  the  respondent,  while  contained  In  tbe 
building  where  then  located,  to  an  amount 
not  exceeding  $900,  apportioned  and  dis- 
tributed as  foUowB:  $126  on  her  beds  and 
bedding;  $300  on  her  household  and  Utdien 
fomlture,  useful  and  ornamental;  $125  oa 
ber  carpets,  mgs,  and  curtains;  and  $300  on 
ber  ^ana  On  August  10,  1891,  tiie  prop- 
er^ covered  by  botii  polidee  was  totally  de- 
stroyed by  flra  Vroat  of  loss  was  mAdo  In 
due  form,  and  within  tiie  time  prescribed 
In  Um  poUdea.  Fayment  was  nbseqioantlf' 
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demanded  and  rinsed,  whereaiKm  tlila  ac- 
tion was  Instituted. 

In  each  of  the  poUdet  «aed  on,  it  la  sttpo- 
lated  that  "thla  entire  pollcj  shall  be  void 
If  the  Insured  has  concealed  or  mlsrepreaent- 
ed,  In  writing  or  otherwlBe,  ai^  .mattfial 
fact  or  drcu instance  oonceming  this  insnr- 
ance  or  the  snl^eet  Hiereof;  or  If  the  In- 
tereat  of  the  aaanred  In  tiie  inroperty  be  not 
tmly  stated  herein;  or  tn  case  of  any  fraud 
or  false  awearlog  tbe  Inmred  tonohtaic 
any  matter  rdatlnf  to  tUa  bumraoce  or  tbm 
subject  thereof,  whether  befm  or  after  a 
kwa;**  and  also  that  "this  entire  potter,  vn- 
leas  otbwwiae  xarorlded  by  agreement  In- 
dorsed hmtm  or  added  hereto,  shall  be  tcU 
*  If  the  hiterest  of  th»  bunired  be 

other  than  nnconditlonal  and  sole  owner- 
ship." It  was  shown  at  tbe  trial  that  the 
respondent  was  not  tbe  sole  and  nncondi- 
tkoal  owner  of  the  ptano  covered  by  the 
poller  mentioned  tn  tha  second  cause  of  ac- 
tion, but  fliat  the  same  was  hdd  ander  a 
ctmtraet  of  eimdltlonal  sale,  in  ttie  nama  of 
ha  dangbtw,  Oatrle  McWUllams,  which  con- 
tract was  In  wrlthift  and  azpresaly  sttpor 
la  ted  that  the  title  should  not  pass  from  the 
B^ler  nntU  fun  payment  of  the  pnrdiase 
^Ice  and  IntCTest  should  be  made^  The 
prloe  to  be  psdd  tx  tbe  ^ano  was  9326, 
of  which  the  reqpondent  had  paid  bat  abont 
9120  at  the  time  of  the  Are.  The  contract 
of  sale  also  provided  that  the  piano  shoold 
be  kept  bunred  for  a  snm  at  least  eqnal  to 
the  amoimt  of  the  impaKt  purchase  price, 
fw  tb»  boteflt  <tf  Uu  sellen,  and  that  Uie 
purchaser  ehonld  pay  all  loss  or  damage  to 
said  piano  by  reason  of  fire,  or  from  any 
other  canse,  not  exceeding  liie  amomit  re- 
malnlns  mq^ald.  Under  ttils  state  of  facts, 
llie  aiv^lant  contends  that  It  la  not  Bable 
ander  the  conditions  of  the  p<^cy,  Indndlng 
the  piano,  either  for  tiie  loss  of  the  piano, 
or  any  other  property  covered  by  that  pol- 
icy, and  tluit  tbe  court  committed  error  In 
refiulnff  to  so  Instruct  the  jnry.  On  the 
othw  band,  tbe  learned  coonael  for  the  re- 
spondent Insist  (1)  that  Inasmuch  as  the  re- 
spondent had  an  Insurable  Int«-eet  In  tiie 
piano,  and  was  bound  to  pay  the  entire  pur- 
chase price  according  to  tbe  terms  of  the 
contract  of  purchase,  even  although  it  was 
destroyed  before  the  payment  was  com- 
pleted, the  contract  of  Insorutoe  was  not 
violated,  and  she  Is  mtlitod  to  reoover  the 
entire  amoont  tbe  insurance;  and  &t, 
that,  even  If  tbe  respondmt's  Interest  in  the 
piano  was  not  such  as  to  satisfy  the  condi- 
tion set  forth  In  tbe  policy,  yet  tbe  entire 
policy  was  not  roidwed  void  for  that  reap 
son,  but  only  that  portion  thereof  concern- 
ing tbe  piano,  and  that  tbe  respondent  was 
entitled  to  recover  for  tbe  remainder  ct  the 
propw^  destroyed.  Wo  entertain  no  doubt 
that  the  respondent  had  an  Insurable  In- 
terest in  the  piano,  but  the  queetion  Is,  was 
her  Interest  the  interest  which  the  com- 
pany insured?  Her  right  of  recovery  must. 


of  coarse,  depend  upon  the  terms  of  the  con- 
tract as  set  forth  in  the  p(^cy,  toe  It  was 
upon  those  tenaa  only  that  the  appellant 
ondwtook  to  Insure  her  against  loss.  Hie 
re^ndent  has  asserted  the  validity  of  the 
contract  by  suing  upon  it,  and  therefore  Its 
effect  Is  the  only  qnesUon  for  consldoap 
11<m;  and  If  the  oondltlons  contained  Id  tiw 
'policy,  when  fobrly  construed,  predode  a 
reeuwj  thereon,  then  the  respondent  can 
haTe  no  lost  canse  of  complaint  Upon  the 
(joeetlon  whether  an  Insurance  policy,  snch 
as  the  one  now  before  no,  is  an  entire  or  a 
ssrerable  contract,  there  Is  a  marked  con- 
flict in  the  authorities,  many  of  them  bidd- 
ing that  such  a  poUcy  is  a  joint  and  In- 
s^MuaUe  Insorance  of  tbe  wbole  property 
therein  mentioned,  while  many  others  htdd 
tiiat  Budh  a  pc^cy  la  a  sevCTal  Insaranoe  of 
each  Item  or  class  of  property  therein 
named,  and  may  be  valid  as  to  a  portion 
of  the  properly  mentioned,  thoni^  void  as  to 
the  residue.  Many  cases  have  been  cited 
Igr  ttie  rospeotlve  eounsel  sostalnlng  each  of 
these  views,  but  wa  will  not  now  undertake 
to  review  them  In  detaO.  Th^  are  nearly 
all  referred  to  In  T"^*H"rft  Oo.  r.  FI<Ael.  119 
Ind.  156,  21  N.  B.  Rep.  B46,  In  wUch  ease 
the  court  deduced  the  rule  from  the  auttanv 
ities  dted  that,  where  the  property  Is  so 
iltnated  tiiat  the  risk  on  one  item  cannot 
be  affected  wUhout  affecting  tha  risk  on 
the  other  items,  the  policy  should  be  re- 
garded as  entire  and  IndivlsiUe;  but  where 
the  property  is  so  situated  that  the  risk  on 
each  Item  is  separate  and  distinct  from  the 
otima,  ao  that  what  affects  the  risk  on  one 
item  does  not  affect  the  risk  on  the  othors, 
the  p^ley  dhoold  b»  regsrded  as  severabla 
and  dlYlstUa  If  It  be  conceded  that  It  Is 
possible  to  formulate  a  rule  on  this  subjeot 
by  wldch  all  cases  Ahonld  be  governed,  the 
<ne  tbera  enunciated  Is  pertiaps  as  nearly 
correct  and  Just  as  any  that  could  be  sug- 
gested, and,  if  applied  to  tbe  case  in  band, 
will  necessarily  lead  us  to  the  conclusion 
that  the  policy  now  under  oonrideration  is 
entire  and  indivisible,  and,  being  void  as 
to  tiie  piano,  la  roiA  alt(«ether.  Tbe  ^p- 
wty  oovored  by  tliis  policy  was  aU  situated 
in  tiie  same  building,  and  thvefore  all  sub- 
ject to  the  same  risk,  and  whatever  affected 
the  risk  on  one  item  or  class  affected  the 
risk  upon  the  others  also.  But  we  think 
the  contract  In  this  case  waa  entire  for  an- 
other and  more  cogent  reason  than  the  one 
above  set  forth,  namdy,  that  tta  language 
is  snsceptiUe  of  no  oth^  reasonable  con- 
struction. It  was  plainly  provided  thm4n 
that  the  entire  policy  should  be  void  if  the 
interest  of  the  assured  in  the  property  was 
othw  than  sole  and  unconditional  owuer- 
ship.  It  was  tbe  sole  and  unconditional  In- 
terest In  the  property  that  tbe  appellant 
undertook,  tor  a  stipulated  compensation,  to 
Insure,  not  any  Interest  thwein  that  the 
respondent  might  have.  Ho:  Interest,  as  we 
have  said,  was  an  Insurable  one,  but  it  was 
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A  eondlttoDal  Intemt,  and  therefore  not  Is- 
doded  In  Uie  contract  of  Inmmnoa.  Gates 
T.  Inautanoe  OOt  Pnd.  Snp.)  24  N.  B.  B«p. 
W;  Inmranee  Oo.  t.  WeaTCr,  (Md.)  17  AtL 
Rep.  401.  lite  respondent  accepted  tbia  pol- 
icy with  all  Its  proTialonfl  and  oondlttons, 
and  It  would  be  neither  reasonable  nor 
eQDltable  to  permit  her,  sfter  die  has  tId- 
lated  one  of  Its  conditions  as  to  a  part  of' 
the  risk,  to  now  assert  that  this  ooodltion 
only  affected  that  partlcBlar  portion  of  the 
risk  to  which  the  tveach  rel&ted.  Wood, 
Ins.  I  166.  To  bold  the  ^pellant  liable 
'npon  this  policy  would  be  to  Impose  open 
It  an  obU^atlon  wMfdi  It  nerer  agreed  to 
awmne,  and  would  be  eqnlTalent  to  mafclnf 
a  contract  for  the  parties  dlfferoit  from  that 
which  they  themselres  made,  and  then  en- 
forcing It  against  one  of  them  (or  Ihe  bene- 
fit of  the  aOut.  TbiB  the  court  must  de- 
cline to  do.  Insurance  companies,  like  pri- 
vate IndlrUhials,  have  a  perfect  ri^t  to 
make  such  contracts  in  relation  to  their 
boslnesB  affairs  as  will  best  snbserre  thedr 
own  Interests;  and  contracts  with  sucb  com- 
panies, when  Toluntarily  and  freely  entered 
into,  are  equally  binding  upon  both  the  as- 
sored  and  the  Insorer,  and.  If  they  are  vio- 
lated by  tbe  farmer,  tiie  latter  la  therebj' 
rdeaaed  from  all  obligations  thereunder. 

One  of  tile  deCenaea  Interposed  Iqr  the  de- 
fendant to  eadi  ot  the  caxisea  of  actkm  set 
forth  In  the  complaint  was  that  the  plain- 
tiff, fbr  ttie  purpose  of  securing  the  amount 
of  the  Insurance  named  In  the  polldea,  nn- 
lawfully  and  fraudulently  caused  and  pro- 
cured the  ^operty  to  be  bomed.  No  di- 
rect and  positive  evidence  was  Introduced 
to  eataUlBh  this  defense,  bnt  certain  facts 
and  drcnmstances  were  shown  tending,  to 
some  extent,  to  sustain  it  The  comrt 
charged  the  JiUry  generally  to  the  effect  that 
the  plaintiff  oonid  not  recover  if  she  caused 
or  procured  or  assented  to  the  destruction  of 
HbB  Insured  projierty  by  fire,  bnt  refused  to 
<3iarge  them,  as  requested  by  the  defend- 
ant, **that  fraud  may  bo  proved  by  drcnin- 
stantlal  erldenoe,  as  wen  as  positive  proof. 
When  tncoA  Is  charged,  as  Is  done  in  this 
case,  express  proof  is  not  required;  it  may 
be  Inferred  by  strong  presumptlre  drcnm- 
stances." Xhe  court  also  refused  to  give 
the  foUowing  Instraction:  "No.  13.  When- 
ever fraudulent  acts  are  either  done  or  at- 
tnnpted,  the  parties  guilty  thereof  umiaUy 
conceal  their  acts,  and  the  direct  and  posi- 
tive proofs  thereof  rest  wholly  In  the  breasts 
of  the  guilty  parties.  In  suidi  cases,  there- 
fore, the  usual  and  ordinary  proofs  by  which 
such  fraDds,  If  fraudulent  acts  be  attempted 
or  done,  are  established,  are  the  facts  and 
drcnmstances  surrounding  the  transacttona. 
Such  facts  and  drcnmstances,  in  order  to  be 
snffldent  to  establish  the  fraudulent  act  or 
Interest  In  issue  In  any  given  case,  must 
be  sudi  as  will,  convince  the  mind  of  an 
ordinarily  prudent  person  that  the  parly 
charged  Is  guilty  of  such  fraud,  and  each  as 


la  net  snaoeptitde  of  any  natural  and  rear 
sonable  explanation  consistent  wUb.  tte  hon- 
esty and  Integrity  <^  *nch  person  In  respect 
to  the  matters  In  issno."  Hieae  reqnaBta 
wwe  pertlnoit  to  the  evidence  and  to  the 
Issue  raised  the  i^eadhiga.  and  sabstan- 
tlaUy  embodied  the  law  concerning  the  effect 
to  be  given  to  drcnmitantlal  evidence  where 
fraud  is  attempted  to  be  proved.  2  nwmp. 
Trials,  I  1878;  t&wson.  Pres.  Bv.  p.  100; 
Kempner  Qhurchlll,  8  WalL  300.  And 
we  think  they  should  hsTO  been  given, 
either  in  substance  or  as  requested,  in  or- 
der to  aid  the  Jury  In  detennlntng  a  contro- 
verted question  which  tbey  wore  required 
to  paaa  iqpan  In  anlvlng  at  their  Tsrdlct 

Other  alleged  errors  are  rdled  on  by  the 
appellant  aa  grounda  for  reversing  the  Judg- 
ment appealed  from,  but,  as  the  same  ques- 
tions are  not  llkdy  to  arise  upon  another 
trW,  ft  la  ndtiur  neceaaary  nor  mofltaUs 
to  cObcusb  tbsm  at  tiila  time.  The  Jndgmant 
la  teraiMd.  and  ttie  eaaae  remanded  for  a 
new  trial,  in  aooordance  with  this  optnlim. 

800TT,  STILES,  and  HOTT«  31^  eonenr. 


FAXBHAYSIN  I<Ain>  00.  at  aL  T.  JQBDAM 
St  sL 

(tinpzeme  Court  of  Washlagton.  jrmM27»lML) 

JtsBUHT  or  BuVBsns  CouM  ~  CoKsnuonax— 
IxTSBxar. 

A  complaint  In  an  action  by  live  Hen 
dalmants  to  itwedote  their  liens  set  oat  the 
claim  of  each  as  a  s^uate  cause  of  action, 
and  asked  for  Intwest.  Hiere  was  a  judgment 
in  favor  <rf  all  the  plalntUb,  allowing  interest. 
On  appeal  die  qoestioii  of  intaoat  was  not 
railed.  The  jadxment  of  the  suprenM  coort 
was  thmt  the  juo^ment  be  set  amdc^  and  the 
oaose  remanded,  with  directi<Hii  to  enter  a 
new  Jadgment  in  favor  of  two  of  tiie  plain tiffi 
for  the  ''amounts  d^med,"  with  certain  allow- 
ances for  Siine  liens,  and  for  costS'  and  attor- 
Q^s'  fees,  and  that^  as  against  the  other  pUln- 
tlffs,  the  oomplaint  be  dlBmlasad.  SM,  that  the 
jndsment  of  the  mpreme  court  authorised  in- 
terest. 

PetltloD  1^  defendants  In  caae  oC  tiie  Fair- 
haven  Land  Company  and  otbera  against 
R.  O.  Jordan  and  otbera  for  mandate  to  me 

trial  court    Petition  deided. 

Brace  A  Brown,  tor  appellantB.  Cole  A 
Romalne  and  Kea  A  UcOoMI,  for  napond- 

entB. 

DT7NBAB,  O.  J.  This  la  a  petition  tac  a 
writ  of  mandate  to  direct  the  sup^or  ooort 
of  Whatcom  county  to  enter  Judgment  tn 
the  caae  wherein  the  Falrhaven  Land  Com- 
pany et  al.  are  plalntiffti  and  R.  G.  Jordan. 
Oarmi  IMbble,  and  James  P.  Demattoe  are 
d^endants,  in  accordance  with  ttie  opinion 
of  this  court  tUed  February  14,  82 
Pae.  R^.  T29.  The  action  was  brought 
to  foreclose  fire  mechanics'  liens  upon  the 
property  of  the  def  aidant  Donattoa.  Ihe 
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lien  dolmuits  Joined  In  liieir  complaint, 
which  set  out  each  dalm  tm  a  separate  cause 
of  action,  JndsDMat  waa  rendered  In  tbe 
court  below  In  faTorof  all  the  lien  tialmants. 
Attar  lerlewJjDg  the  action  her©  on  appeal, 
the  final  Judgment  of  thla  oonrt  waa  ex.- 
preaaed  in  the  o^nlmi  filed  bi  the  A>llowlng 
language:  "The  decree  will  be  aet  aelde, 
and  the  cause  remanded,  with  directions  to 
the  rapolor  court  to  enter  a  new  decree  In 
faror  of  A  B.  Bsterbnx^  and  the  Mertianlpa' 
Min  &  I^nmber  Company  ftnr  flie  amounts 
claimed,  wltti  %1JB0  and  reapectiTdy, 
paid  ont  im  flUng  lleaa,  176  to  each  as  an 
attorney's  fe^  and  the  coats  of  boOi  courts. 
AjB  against  the  other  plaintiffs,  the  com- 
plaint will  be  dismissed,  with  costs  in  both 
courts  to  appellanta."  The  petitl«ier  Inalsta 
that.  In  conformity  with  the  Judgmoit  (rf 
this  conrt;  It  is  the  duty  of  the  lower  court 
to  enter  Jndgmokt  In  taror  of  the  respectlre 
claimants  tat  the  sums  set  forth  In  their  re- 
•pectlTe  claims,  with  Interest  thereon  after 
the  rendition  of  the  Judgment  of  this  court, 
and  without  Interest  thereon  prior  to  the 
rendition  of  tiie  Judgment  aforesaid,  and 
that  said  court  be  directed  to  order  and  re- 
quire to  be  ratered  a  judgment  for  the  face 
of  the  claims  of  said  rewectiTe  claimants, 
without  any  Interest,  and  for  no  other  <n- 
different  sum  thm  tiie  principal  claimed  tqr 
them  In  ttieir  respectlTC  clalmB. 

Wltii  the  Tlew  we  take  of  thla  case.  It  Is 
not  necessary  to  decide  whether  or  not  this 
court  has  power  to  compel  a  lower  court  to 
enter  a  Judgment  more  specific  than  the 
Judgment  ot  this  court  The  petitioner  dtee 
us  to  many  auttaramee  to  prore  that  inter- 
est cannot  be  recorwed  In  cases  of  thla  kind, 
but  we  express  no  opinion  on  this  question. 
We  are  simply  called  upon  to  construe  the 
oplulon  of  this  court  heretofore  rendered. 
Upon  the  argument  of  the  orij^nal  case  in 
this  court,  the  question  of  Interest  was  not 
raised.  No  error  of  the  court  below  In  al- 
lowing tttterest  was  assigned,  and  It  cannot 
be  raised  now  for  the  purpose  of  construing 
the  opinion  of  this  court,  which  was  writ- 
ten without  an  lUTestlgatlon  of  that  ques- 
tion or  without  reference  to  It  The  judg- 
ment appealed  from  allowed  interest  on  tne 
claims  of  Esterbrook  and  the  Mechanics' 
Mill  &  Lumber  Oompany.  The  claims  set 
out  In  their  complaint  were  for  lntn«st, 
and,  while  this  court  reversed  the  decree. 
It  was  virtually  an  affirmance  so  far  as  those 
two  claimants  were  concerned,  and  the  judg- 
ment was  not  modified  as  to  them  only  in 
BO  far  as  it  was  especially  mentioned;  and, 
when  the  order  oi  the  court  Is  "^t  the  de- 
cree shall  be  entered  in  favor  of  these  claim- 
ants for  the  amounts  claimed,"  the  language 
must  be  construed  with  reference  to  the 
amounta  dalmed,  which,  we  hare  aeen,  In- 
dude  Interest   The  petition  win  be  denied. 

HOTT,  SCOTT,  and  ANDBR8,  JJ.,  concor. 
SniiBS,  J.,  not  sitting. 


UANSFIBIiD  T.  FIRST  NAT.  BANK  OV 

WHATCOM  aL 
<Snprem«  Court  of  Washington.   July  1898.) 

Dsposn  or  Momst  ih  Coubt— Oomsbr*  or  Fab- 
ties — Liability — Costs. 
L  Where  poodB,  for  the  recovery  of  which 
an  action  has  been  bronght  are  converted  into 
money,  and  the  money  is,  by  consent  of  all  par- 
ties, placed  in  the  hiuidg  of  an  officer  of  the 
court,  it  is  at  the  risk  of  one  party  as  much  as 
the  other. 

2.  Where  plaintiff  recovers  in  such  action, 
he  is  entitled  to  costs,  as  he  woald  liave  been 
if  the  goods  had  not  been  omverted,  and  the 
proceeds  deposited  with  the  officer  of  the  court. 

Appllcatioii  by  August  Manafidd,  assignee 
for  the  benefit  of  creditors  of  Burrows  ft  An- 
derson, plaintiff  in  an  action  against  llie 
First  Matltmal  Bank  of  Wttatcom  and  R-  L. 
Sabln  to  recover  property  oaaigned  him,  for 
writ  of  mandamus  to  the  trial  conrt  to  enter 
a  certain  Judgment  for  him.  AppllcatiMi 
denied. 

Bruce  ft  Brown,  tor  petitiooer.  Kot  ft 
McCwd  and  <Me  ft  "^f—f'^s  fos  ra^ond- 
ents. 

HOTT,  J.  The  ^^Icadon  for  a  writ  of 
mandamus  must  be  denied.  The  Judgment 
whi(^  relator  aeaka  to  compd.  the  lower  court 
to  alter  la  not  authorised  hy  the  decbdim  of 
this  court  The  opinion  heretofore  rendered 
(82  Pac  Rep.  789.  999)  clearly  shows  that 
this  court  recognized  the  fact  that  It  appeared 
from  the  record  that  the  goods  aa  to  the  cus- 
tody of  whldk  the  original  controversy  was 
commoioed  imd  been  converted  into  money, 
and  tiiat  the  proceeda  were  In  the  hands  of 
an  officer  of  the  court  1^  coosoit  of  all  tiie 
parties  to  the  action.  Such  being  the  case, 
It  must  be  hdd  In  aH  proceedings  after  such 
conversion  that  the  money  took  the  place  ot 
the  goods,  and  tliat,  as  It  waa  in  the  hands 
of  an  officer  of  the  court  by  c<nisent.  It  was 
aa  much  at  the  risk  ot  one  party  as  of  tiie 
dher;  and  in  all  Utjgaticm  thereaf  ter  the  on- 
ly QuestiMi  to  be  decided  was  as  to  which 
of  the  parties  should  receive  said  moneys 
from  such  offlcCT,  and  that  thereafter  ndthcr 
of  them  could  be  h^  reeponaible  for  the  safe- 
keeping thereof  as  against  the  other.  It 
will  thus  be  seen  that  the  Judgment  whidi 
the  petition  and  answer  show  that  the  court 
below  was  willing  to  oiter  waa  aubstantlajly 
the  one  directed  by  this  court,  with  the  ex- 
ception that  it  does  not  appear  that  it  pro- 
posed  to  enter  a  judgment  In  favor  ot  the 
assignee,  as  against  the  other  luurtles  to  the 
action,  for  costs;  but  from  what  was  said 
upon  the  argument  we  are  satisfied  that  a 
bare  suggestion  will  Induce  tlie  court  below 
to  so  modify  its  judgm^t  entry  as  to  cover 
the  question  of  costs.  It  Is  dear  that  slnce^ 
if  the  goods  had  not  been  ooavoted  Into 
money,  the  assignee  would  have  been  ad- 
judged to  be  entitled  to  the  possession  there- 
of, and,  as  an  Incident  to  such  jndgnkent, 
would  have  recovered  hie  coats  against  the 
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adTersc  partiM,  he  1b  aitiaed»  In  rnddltlon 
to  bavlng  the  proceeds  of  Bach  goods  turned 
orer  to  hin^  to  lisn  jadginnt  for  bli  costi. 

DUNBAR,  a  J.,  and  SCXXTF  and  AN- 
DBK8,  JI^  concur.    STILB8,     not  stttlnc. 


HXLIi  T.  YOUNG  at  nx* 
(BvpmnB  Ooort  of  WadibigtKL  Jaly  1^  ISfML) 
PABTiTion— Sdit  ih  GlqniTT— Titli— fLuDin — 

Husband  asd  Wife  —  ComnrniTr  Pboputt— 

Record  on  Appbal. 

1.  Under  Code  Proc  f  S88,  nlattnf  to  par> 
titioa,  and  proTiding  that  "tbe  lii^ts  of  tho 
MTeral  parties  plaintiffa  aa  well  as  defendants 
mar  be  pot  in  issue,  tried  and  determined  in 
men  suit."  a  anlt  in  egnity  for  partition  sboold 
not  be  dismissed,  as  at  eomnum  law.  becauM 
daftaidant  Is  in  possession,  elaiminc  adversdr, 
but  the  court  should  determine  the  title. 

2.  It  is  not  necessary  that  a  complaint  for 
partition  allege  necessity  for  a  sale  in  lieu  of 
nrtition,  or  that  partition  cannot  be  made,  as 
Code  Proc  f  584,  provides  that  if  such  facts 
appear  from  the  endence,  without  allegations 
In  the  pleadings,  a  sate  mar  be  ordered. 

3.  Where  a  wife  has  been  dead  for  eight 
Tears,  leaTing  an  ojHr  child  and  a  husband 
BurviTing.  and  there  has  been  no  administra- 
tion on  her  estate  or  upon  the  community  prop- 
erty, it  will  be  presumed,  In  favor  of  the  child, 
that  there  are  no  community  debts,  or  neces- 
si^  for  administration,  and  that  he  Is  entitled 
to  possession  of  his  ware  of  the  community 
real  properbr  as  hdr  of  his  mother. 

4.  As  Act  18tl&,  declaring  cartafai  imv- 
erty  acquired  by  husband  or  wife  community 
property,  and  giving  the  husband  power  to  dis- 
pose of  the  same,  did  not  provide  for  its  dis- 
posal on  the  death  of  a  qmose  as  was  done  tv 
latw  laws,  sndi  property  would  have  been  ad- 
ministered accoi^inff  to  the  rules  of  those 
states  where  such  property  and  laws  existed; 
and  these  roles  were  that  the  community  was 
dissolved  by  the  death  of  either  ivonse,  and 
that  the  right  of  disposal  In  elthw  spouse  then 
ended,  and  the  properlr  became  vested  by  mole- 
ties  in  the  survivor  and  children. 

6.  Production  of  a  deed  to  a  husband  dar- 
ing his  wife's  life  for  a  valuable  consideration 
is  prima  facie  proof  that  the  land  was  com- 
munity property,  and  the  harden  of  proving  the 
contrary  is  on  the  husband's  grantees. 

6.  In  an  eqoity  case  an  objection  that  the 
reply  did  not  meet  certain  allegations  of  the 
answer  is  obviated  by  defendant's  failure  to 
lODve  the  allegations. 

7.  Where,  in  a  suit  In  equity  for  partition, 
the  judge  erroneonsly  transfers  the  case  to  an- 
other  department,  before  another  Judge,  for  a 
jury  trial,  which  is  had,  and  by  mandamus  the 
equity  judge  Is  afterwards  required  to  proceed 
with  the  case,  whidi  he  doe*  by  dismissing  the 
action,  and  (W  ^nm>1  Jndge  e»tifles  to  a 
statement  of  the  fiicts  before  nim,  the  statfr 
ment  of  the  equity  Judge,  mUr,  will  be  consid- 
ered. 

Appeal  from  superior  court.  King  connty; 
L  J.  Lichtenb^^,  Judge. 

Suit  by  George  L.  FHl  against  A.  B.  Tonng 
and  Hulda  Toang  for  partition.  From  a 
judgment  of  dismissal,  plaintiff  appeala.  Be- 
rersed. 

Solon  T.  Wininnu,  for  appelant  Prea- 
tnn,  Albertam  A  Duiworth.  for  raajwDd- 
onta. 


'Bohearing  denied. 


STZLBSi  J.  1.  Tbla  la  an  appeal  fRMB  a 
Judgment  of  ^iiwwtaf  i  rendered  In  a  parti- 
tim  Btdt  cunmoteed  aa  a  anlt  bi  egnlty. 
The  JndffB  alttlnf  for  Hie  hearing  at  e^dty 
canaea  heard  th»  teatlmoiij  at  tbe  parties 
mitU  each  bad  rested,  and  th«i,  finding  that 
the  canae  involved  the  determinatton  of 
facts  omoemlng  the  titie  whltib  were  prop- 
«*  to  be  aalmiltted  to  a  jmy.  Instead  ct  can- 
faig  a  jmr  Umoelf,  made  an  order  trans- 
ferring tbe  case  to  another  department  of 
the  same  court,  where.  In  lha  mderir  dla- 
ppBltion  of  tbe  bturineaa  of  the  oonr^  Jory 
coses  w«c  naoaUr  beard.  In  tibia  second 
department,  q^edal  iaanea  eoreting  the  qoea- 
tlon  whether  the  land  aoo^t  to  be  parti- 
tioned had  been  acquired  by  the  grantor  of 
the  respondent  A.  B.  Toung  with  moncj 
which  was  his  separate  property,  or  with 
mon^  which  was  tbe  community  prupsrlj 
of  the  grantor  and  Ua  wife,  wwe  aohndtted 
to  a  Jurr,  and  detomlned.  Upon  appUcar 
tttm  to  each  of  the  judges  who  heard  the 
caae  for  Judgment  npon  the  special  flnttnga, 
eadi  dedlned  to  act,  upon  the  ground  that 
the  other  had  the  only  jurisdiction  in  that 
matter;  and  the  mandamus  caae  of  State 
T.  Uchtenberg,  (Wash.)  80  Faa  Bep.  SiO, 
was  resorted  to  to  setde  the  quastioa.  in 
obedience  to  tba  writ  ^  mandate^  the  Judge 
of  the  equl^  department  proceeded  to  a  final 
determlnathm  by  dlamlaslng  the  action.  Up- 
on this  appeal  from  that  Judgment  the  first 
point  made  la  by  the  teepondmts,  up<ni  their 
motion  to  strike  the  statements  of  facta,  of 
which  there  are  two.  E!ach  of  lha  judges 
has  certifled  to  a  statement  as  containing 
an  the  fttcts,  etc,  tn  the  case  before  him. 
but,  of  course,  not  aa  containing  any  facts 
occurring  btfwe  his  associate;  and  the  ar- 
gument made  In  faror  of  the  motion  la 
two-edged,  fto  It  Is  urged  that,  Inasmuch  aa 
neither  Judge  has  certifled  to  all  ttie  facts, 
there  la  no  complete  statement  cotlfled 
by  edtho',  and  th««fore  no  statement  opon 
which  this  court  can  review  the  caae.  Nei- 
ther party  took  the  position,  exactly,  but 
it  aeema  to  ua  that  the  almplest  way  out  of 
the  matter  will  be  to  entirely  igncnv  the 
statement  concerning  the  Jury  trlaL  There 
was  but  one  legal  trial,  and  that  was  the 
one  bef(«»  the  equity  judge;  the  proceed- 
ing talken  to  place  tha  case  before  a  Jury 
having  been  entirely  Irregular  and  nnwnr> 
ranted,  in  ao  for  as  It  attempted  to  trans- 
far  tba  caae  to  a  department  presided  over 
another  Judge.  We  would  not  be  here 
undorstood  as  holding  that  the  Judges,  In 
counties  hsTlng  more  than  one  Judg^  may 
not  refer  ttie  entire  hearing  of  a  eaae^  or  of 
any  Integral  part  of  a  caset  to  sane  other 
Jttdg&  But  ttiere  can  be  no  ivopriety  In 
sending  a  part  of  a  trial  on  flie  morlts  Into 
anothw  department,  or,  after  the  trial  baa 
progressed.  In  sending  the  whole  ease  to 
some  other  Judge,  merely  because  there  ai* 
ftnmd  to  be  questitHis  which  mlc^t  better 
be  sulmiltted  to  a  Jury.  In  ttiis  instance 
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tbib  CUB  bad  iMn  Mir  heud*  ud  sDbmlt- 
ted  for  fliiAl  dfltermliiatka  of  the  question 
«£  ttOe,  beftm  tiw  wd«r  to  tnuuCBr  wu 
made  apon  tbe  oonrfs  own  motion,  and  all 
benefit  of  tbe  beailaf  wis  ttireataoed  to  be 
lo«^  irtddi  tbreat  ww  M  Cur  reaUied  tbat 
upon  the  Jury  trial  the  meet  impmrtant  wlt- 
neaa  had  gone  home  to  another  etate,  whence 
be  refused  to  return.  Holding  these  riewe, 
we  shall  sustain  the  motion  to  strike  tbe 
statemoit  of  tbe  Smy  trial,  and  rstaln  tbe 
otba  as  the  statement  In  the  case. 

2.  Tba  com^alnt  shows,  on  the  fSoa  of  it, 
that  the  respondents  bad  been  shice  1883 
in  poesession  of  tbe  land  sooght  to  be  par- 
titioned, under  a  conr^ance  of  the  whole 
tract  from  the  father  of  the  appellant,  who 
diUmed  a  half  Intmst.  as  sole  hdr  of  his 
mother,  deceased  In  1883,  before  the  convey- 
ance. Tlwse  fScts,  respondents  claim,  pre- 
cluded any  salt  for  parUtlou  untU  there  had 
bem  an  action  at  law  to  try  title.  Qnr  statr 
nte  <Oode  Proa  |  677)  provides:  "Wh«i 
sevetiil  persms  holA  and  are  in  possession  of 
real  property  as  tenants  In  common,"  th«« 
may  be  a  partition;  and  tiie  common-law 
rule  Is  well  settled  that,  whm  tite  party 
se^Dg  partition  has  be^n  ousted  of  pos- 
session by  Ms  alleged  tenant  In  common 
under  a  claim  of  adverse  title  to  the  whole 
estate,  equity  will  not  determine  the  legal 
rights  of  tbe  parties.  Freem.  Ootm.  I  447. 
^Vbere  the  pleadings  of  the  def Hidant  dis- 
closed the  adverse  claim,  the  practice  was 
to  stay  the  partition  proceeding  until  the 
plaintiff  got  his  Judgment  for  possession  at 
law.  (Brown  v.  Cranberry  Co.,  40  Fed.  Rep. 
849;)  but  where  the  complaint  Itself  failed 
to  allege  possesion,  or,  as  In  this  case,  al- 
leged advwse  possession  In  the  defradant, 
naturally,  a  dismissal  followed.  Such  has 
been  the  constmctlon  under  statutes  hav- 
ing the  same  language  as  that  above  quot- 
ed. Florence  v.  Hopkins,  46  N.  T.  182. 
Freem.  Coten.  |  400,  however,  shows  that 
the  rule  has  been  to  the  contrary  in  Massa- 
chusetts and  Blaine,  and  doses  thus:  "In 
truth,  tbe  limitations  attending  proceedings 
In  partition  are  constantly  weakening,  and 
tbe  tendency  to  do  full  and  complete  Jus- 
tice to  the  parties  In  one  action  Is  becoming 
Irresistible.  WberevCT  the  question  has  re- 
cently arisen  as  a  new  question,  the  answer 
to  which  the  courts  were  free  to  give  with- 
out consulting  decisions  made  at  an  early 
day,  when  tbe  common-law  rules  were  more 
potent  than  at  present,  it  has  been  resolved 
In  fnvor  of  taking  Jmrlsdlctlon  whenever  the 
complainant  shovni  himself  seised  of  the 
requisite  title,  whether  the  lands  sought  to 
be  partitioned  are  held  adv««dy  to  him  or 
not"  This  n*>w  practice  baa  long  been  In 
vogue  In  California,  where  BoUo  v.  Navar- 
ro. 33  CaL  450,  and  Martin  v.  Walker,  58 
Cat  590,  were  decided;  and  It  would  seem 
to  be  the  only  rational  practice  under  a 
Code,  eepedally  when  our  Code  Proc  8  583, 
Is  oonridered,  that  section  providing  as  fol- 
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lows:  lights  of  the  •srcral  psrtlea 

plslntlffi  as  well  as  deOmdaBts  may  be  pot 
In  Issosh  triad  and  detsrmlned  in  sndi  sntt" 
This  taw  sxlsti  Id  Oelifomla,  and  tho  court, 
In  Harttn  t.  Walker,  alliides  to  It  as  an  ad- 
dltltnsl  reason  for  its  ruling,  confirming 
many  preosdliit  eases  on  Ibe  same  subject 

8.  It  was  not  necessary  to  all^  that  then 
was  necessity  tot  a  sale  In  lien  of  partition, 
or  fiiat  partltiMi  could  not  be  made  with-' 
ont  great  ^ejudlce  to  flie  owners.  Code 
Proc.  I  SSI,  provides  tihat  if  sndb,  a  stats  of 
facta  appears  from  the  evidence,  without  al- 
legatlnis  In  the  eomidalnt,  a  sale  may  be 
ordered. 

4.  There  had  been  no  administration  of 
estate  of  Mrs.  HOI.  deceased.  We  hold,  how- 
ever, tbat  wher«  the  wife  died  In  1883,  leav- 
ing an  only  chUd  and  hia  husband  sarrlT- 
Ing,  and  there  had  be«i  no  admlidstmtlon 
upon  her  estate^  or  upon  flis  community 
property,  tbien  was  a  clear  presumption  In 
1891  that,  as  to  the  community  real  proper- 
ty, there  was  no  necessity  for  admlnistra^ 
tlon,  and  tbat  tbe  right  of  tbs  child  to  the 
possession  of  his  share  In  the  communis 
real  estate,  as  hdr  of  bis  mother,  was  cmn- 
plete.  The  husband  alone  has  the  power  to 
manage  and  contnrf  community  real  proper- 
ty, and  he  alone  can  incur  indebtedness  whldi 
would  become  a  charge  upon  such  property, 
except  for  family  necessities.  These  are  bis 
debts,  and  to  him  they  are  presented  for 
payment  Statutes  of  limitation  will  run 
against  them  while  be  lives  and  remains  In 
tbe  state;  and  after  so  long  a  time,  and  no 
petition  for  admlnistmtlMi  having  ever  been 
filed,  it  ought  to  be  presumed,  in  favor  of 
the  child,  either  that  there  were  no  com- 
munity debts,  or  tbat  ttiey  have  been  paid 
or  barred.  We  so  rule  In  full  view  of  Baldi 
V.  Smith,  4  Wash.  407,  30  Pac.  Bep.  648. 

5.  The  land  In  controversy  was  acqtilred 
In  1871,  being  conv^ed  to  the  husband  b> 
deed  of  purdiasa  Hie  act  of  1869,  "deflnlne 
the  rights  of  husband  and  wife,"  declared 
that  property  acqtilred  by  either  husband 
or  wife,  accept  that  acquired  by  gift  be- 
quest, devise,  or  descent  should  be  "common" 
prt^erty.  Section  2.  It  also  provided 
that  the  husband  should  have  the  same 
absolute  power  of  disposal  of  the  common 
property  as  he  had  of  his  separate  estate. 
Section  9.  Respondents  maintain  that  this 
power  to  dispose  was  a  vested  right  in  the 
husband,  wfaidbi  could  not  be  taken  away  by 
any  subsequent  statute.  But  It  is  not  neces- 
sary to  decide  this  point  The  act  of  1869, 
having  declared  certain  property  "common" 
proper^,  did  not  make  provision  for  the  dis- 
posal of  such  prt^erty  upon  the  death  of 
either  spouse,  as  was  done  by  later  laws 
on  the  same  subject;  but  we  think  tbat, 
without  anything  further  than  was  contained 
In  that  act,  the  courts  of  the  territory  would 
have  been  bound  to  administer  ui>on  such 
property,  after  the  death  of  husband  or  wife, 
according  to  the  established  rules  of  those 
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states  aod  conntriM  when  comnum  or  cmh* 
moiilt^  properly  law«  had  existed.  The  first 
and  cardinal  of  each  rales  was  that  the 
commanltr  was  dlssolred  by  the  decease 
ot  eithw  spouse;  next  the  right  ot  dlqweal 
In  either  spouse  was  ended;  and.  third,  1h« 
property  became  vested  by  moieties  in  the 
BorriTor  and  the  chUdren.  Therefore,  npon 
the  death  of  Mrs.  Hill.  In  1883,  even  If  the 
act  of  1869  was  the  only  law  applicable  to 
this  land,  the  right  of  the  hnsboad  to  dispose 
of  the  whcde  estate  twmlnated.  Ajid  it  may 
be  furthw  stated  that  the  pnrchaser,  In  thla 
liutance,  knew  <it  the  marriage  relatlMi 
which  existed  between  his  grantor  and  Mrs. 
Bill,  and  knew,  alsot  that  the  appelant  waa 
tbelr  only  child. 

0.  Whatever  objectloas  may  have  been 
weU  founded  as  against  tiM  safflclen<7  of 
the  r^Iy  are  obviated  by  the  fact  that 
this  was  an  equity  cause,  and  that  npon  the 
trial  the  reepoodents  wholly  failed  to  sob- 
stantlate  the  allegatloDS  ot  their  answer, 
which  th^  olalm  wwe  not  met  by  Ui*  re- 
ply. 

7.  Appelant  vndaeed  tbs  deed  to  his 
fiiUur,  whicb  abowcd  <«  Its  faoe  a  convey- 
aooe  oC  land  tot  a  valuable  ciHiBldm.tl<Hi, 
and.  prima  facl«^  the  land  ccmr^ed  waa 
common  property.  Tester  v.  HochatetOer, 
4  Wash.  348,  30  Pac.  S98.    The  bar- 

den,  then,  waa  upon  respondents  to  show 
that  the  mcmey  paid  fbr  the  land  waa  the 
separate  pn^wrtr  of  Jotui  S.  HOI.  The  Hills 
were  mauled  In  iSSft,  at  irtUch  time  the 
hnsband  owned  Mi»thtrd  o(  a  small  steam, 
boat,  worth  alKmt  |2,00a  In  1860  the  Inter- 
eat  In  the  steamer  was  exchanged  tat  60,000 
feet  ot  Inmbtr,  worth  abmit  $1,290.  Hie 
lumber  waa  sold,  and  $800  of  the  money  de- 
rived tiberabom  was  naed  to  bny  a  fftrm 
in  King  coun^.  In  1866  the  Uim  was  sold 
fw  a  cash  payment  ot  $900,  and  a  credit 
whidi  waa  never  collected.  Thla  $900  was 
puhapa  need  to  pay  part  oC  the  coat  ot  a 
steamboat  called  the  '•Gemi,"  the  whole  cost 
of  which  was  between  three  and  foor  thou- 
sand doUaiB.  Tbm  testlmwty  of  HOI,  as  to 
where  he  got  the  balance  ot  the  mon^  paid 
fOr  the  boa^  was  fliat  *fhe  dldnt  know;  he 
expected  he  made  It  somowhwe."  He  owned 
the  Oem  until  1872,  and  from  the  time  he 
boQght  her.  aboiU  1866,  until  1872,  he  (^tera^ 
ed  her  on  Puget  sound,  himself  acting  as  cap- 
talB.  Over  and  abovs  the  opwatlng  ex- 
penses, be  received  about  $100  a  month  for 
his  labor  and  the  earnings  ot  the  boat;  and 
he  testlfled  Uiat  the  num^  he  paid  for  this 
land  must  have  been  numey  acquired  from 
his  use  and  operation  of  the  Gem,  as  be 
was  then  la  no  othw  business.  But,  again, 
be  said  that  In  the  years  in  whltdi  he  was 
not  ateamboatlng— 1800  to  1866-^  made 
mon^  right  alwig  In  oQur  buslneas;  ttiat  be 
never  kept  any  account  of  any  moneys  made 
In  any  transaction;  and  that  he  could  not 
ten  whether  his  money  came  from  his  steam- 
er, OT  wbetha  It  was  numc^  made  bsEfursu 


Under  every  conslderatSon  at  flia  law.  socfa  a 
state  of  facts  left  it  entirely  nscertafai  wbetb- 
er  the  property  which  Oapt  HOI  owned  before 
marriage  had  anything  to  do  with  earning  him 
anything  In  1871,  and  the  imsnmptlon  of  tha 
deed  was  ondistorbed. 

Upon  the  whole  case,  thea-efore,  we  are 
of  opinion  that  the  court  erred  In  dismissing 
the  action,  and  that  the  canse  should  be  re- 
manded toF  an  IntMlocntory  Jndgmait  es- 
tabllshing  appellant's  title  to  an  undivided 
one-half  of  the  tract  in  qnestlmi,  and  bis 
rifht  of  poaseadOQ  as  tenant  In  eomnwn 
with  ttis  reqioadentfl;  and  for  further  pro- 
ceedlnoi  In  the  matter  ot  the  partition.  So 
ordered. 

HOTT.  aCOTT.  and  ANDBB8,  JJ»  eoaem. 
DUNBAB,  a     concnrs  In  the  result. 


WHiLSON  V.  NORTHBBR  PAa  R.  OO. 

(Supreme  Court  of  Washingtoo..  ICaySO^  1803.) 

CuBiSBS— EoorioET  or  PAanKOBR— Damiobs. 

In  an  action  for  wrongful  ejection  frou 
a  train.  It  ^^eared  that  plalntifX  had  purchaaed 
of  a  connecting  carrier  a  ticket  to  8.,  on  de- 
feDdaof  s  road,  and  that  defendants  ticket  ex- 
changer, by  ntlstake,  gave  p'slntl*',  fai  ezt^ange 
for  her  ticket,  one  eiuy  to  H.  Whan  tte  train 
reached  M.  the  conductor  offered  to  canr  [daln- 
tur,  withont  a  ticket,  to  the  end  ot  his  division, 
and  that  in  the  mean  time  he  would  try  ta 
correct  the  error  by  telecrapbltig.  but  advised 
plaiQtifl  that  It  would  be  leas  tmnUe  for  btf 
to  buy  a  ticket  to  S.,  and  that  she  would  after- 
wards get  her  money  back  when  the  facts  could 
be  ascertained.  Plaintlfl  not  having  rafficient 
money  to  buy  the  ticket,  a  fe{k>w  passenger  of* 
fered  to  loan  her  the  amount.  She  refused  to 
acc^t  such  offer,  or  to  ride  to  the  end  of  the 
dlvia  i<m  withont  a  ticket,  but  asked  tiie  coo- 
dncfeor  to  put  her  off  the  train.  The  cendncbv 
said,  "Come  on,  thNi,"  and  walked  out,  ftd- 
lowed  by  plaintiff.  Sdd,  that  plaintiff  waa  en- 
titled to  no  more  than  nominal  damages,  a^de 
from  the  cost  of  her  ticket  ftom  M.  to  S.  F«r 
Stiles  and  Hoyt,  JJ..  diassnting. 

Dissenting  opinion.  For  majmlty  iq^lnlon. 
see  32  Pac  Rep.  468. 

STILBS,  J.  I  dlaaent  WItb  tbo  law  «C 
this  caaev  as  laid  down  by  tti»  majority  «f 
the  court,  I  have  no  cimtxovniay.  Ibewd^t 
of  authority  In  mttSk  cases  la  that  ^rtien  a 
common  carrier,  by  mistake,  gives  m  psrwrnn 
ger  a  ticket  short  of  the  destlnatkni  for 
which  he  has  paid  fOT  tianqKvtatlon,  ttto  ac- 
tion la  In  case,  for  the  tort  in  the  company^ 
failure  to  perform  what  waa  its  dnty  as  a 
carrier;  and  It  Is  also  w^  estabUsbed  tba^ 
where  there  are  drcomstanoes  such  as  would 
cause  inconvenience,  dlitrow,  ot  morttflcatlon 
to  tbe  passmger,  tbo  measure  oi  damagoa  In* 
dudes  ccMopensatlML  therefor.  But  I  deny 
that  this  case  fumlAes  any  facta  sufficient 
to  Justify  the  verdict  rendered,  ot  even  lbs 
Judgment  entered*  upon  any  tiieovr  ct  oom- 
prasatlOTL  IbsovldflBaaabowittAtasmlfr 
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take  was  not  discovered  nntfl  tlie  train  had 
passed  west  of  Helena,  between  which  place 
and  Mlanula  the  distance  Is  about  100  miles. 
Aa  Boon  as  the  conductor  learned  of  respond- 
enfa  claim,  he,  of  his  own  motion,  tele- 
graphed to  St  Paul,  with  a  view  of  having 
ttxe  error  corrected.  While  awaiting  the  re- 
ply, lite  reiqpondent  rode  comfortably  along 
ta  the  aHeeping  car,  and  was  In  tlie  dining 
car  when  the  train  reached  Missoula,  and  the 
conductor  received  his  anaww  from  St  Paul, 
and  read  It  to  her.  Thia  answer  aald,  "She 
win  hare  to  purchase  another  ticket  to  Seat- 
tle, and  take  rec^pt,  and  take  matter  up 
-with  sdUttg  agent;"  and  It  left  ttw  coodnctor 
no  altemattve  In  tbe  line  of  his  duty,  which 
ftte  proceeded  to  pecConn  In  a  gentlenunly  and 
entirely  friendly  manner.  He,  upon  hia  own 
responrtbility,  offered  to  cany  her  to  Hope, 
IdahOk  173  miles  beyond  Mlaeonla,  and  where 
his  division  ended,  without  a  ticket,  because. 
In  the  mean  time,  he  co^eetad*  by  t^^^raph- 
ing  again  to  St  Fanl.  to  be  abl«  to  stralc^tai 
the  matter  oat;  bat  he  advised  her  that 
H<^  would  be  readied  about  8  o'clodL  la 
the  momtng^and  that  it  would  be  less  trouble 
to  hw  tf  she  bought  a  ticket  from  Missoula, 
and  afterwards  got  her  money  back.  The 
talk  about  the  matter  took  some  16  minutes, 
during  whidi  the  train  was  held  to  await  her 
dedslfML  But  other  passengers'  advice  pre- 
vailed, by  luAdlng  oat  tiie  idea  of  damacea, 
and  she  determined  to  stand  upon  hw  legal 
itthla.  and  be  **pnt  off."  Now,  It  Is  perfect- 
ly idle  to  say  that  this  young  lady  was  ever 
put  off  the  train.  She  had  been  told  she 
could  ODUtilnae  h»  lonmey  at  least  aa  far  aa 
Hope,  and  the  train  was  standing  at  Missou- 
la. But  Aa  detmnfaied  not  to  go  on,  and,  in 
order  to  make  out  the  neeeasary  case  of  ^}ec- 
tlon  teom  flie  oar,  vaa  compelled  to  uk  the 
CMidoetor  to  put  hw  off,  wUcb  he  oUlglni^ 
did,  by  saytaift  "dome  on,  ttHn,"  and  blms^ 
walking  out  She  followed,  without  wiaps 
or  baggage^  which  she  left  in  ber  seat;  and 
when  she  had  reached  the  platform  the  gen- 
tleman who  aftsrwaids  boo^t  hor  ticket 
said,  "Wdl,  have  you  put  her  oflr'  to  which 
the  Gondnctw  plaasantiy  answered,  "Yes." 
That  Is  abatAotdy  all  waa  of  It,  and 

ooDStltntea  the  aida  basis  for  this  extraor- 
dinary recovery.  As  to  the  edements  of  dam- 
age. It  Is  said  that  die  anffared  fnnn  the  ap- 
prehoulon  that  she  might  have  to  leave  the 
train,  that  she  waa  under  the  imputatioai  of 
having  told  an  xmtmth  about  her  ticket,  that 
aba  had  to  step  out  of  the  car,  and  that  she 
was  bnmtlia;bed  1^  having  to  accept  a  loan 
from  a  atcanger.  Aa  to  the  llrat  mattw.  hw 
diatmtanoa  of  mind  could  not  have  been 
very  aarm^  and  tt  certainly  contlnned  leas 
ttan  half  an  hoar.  Ooncemlng  her  veracity, 
mete  la  no  arldoiea  whatarer  ttiat  anybody 
doubted  tt  Tba  conductor  believed  her,  and 
aald  80.  and  jnorad  It  by  offering  to  cany 


her  nearly  200  miles  west  of  Missoula,  at  the 
risk  of  having  to  pay  her  fhre  himself;  and 
she  says  herself  that  all  the  other  passeng»a 
believed  her,  and  sympathized  with  her,  and 
(Koe  of  them,  a  perfect  stranger,  voluntarily 
paid  upwarda  of  $30  for  her  acKxmnt  She 
need  not  have  stuped  out  of  the  car  at  all, 
for,  as  was  held  In  Railroad  Go.  v.  Orlffin,  63 
HL  489,  cited  above,  her  cause  of  action  waa 
completed  by  the  requirement  to  pay  fare  a 
second  time.  She  left  the  car  solely  for  the 
purpose  of  perfecting  her  right  to  substantial 
damages,  fearing  that  the  technical  wrong 
th&t  had  been  done  to  her  In  taking  away  her 
tldcet,  and  returning  the  short  check,  would 
not  sustain  a  snit,  unless  she  actually  left  the 
car.  Doubtless,  her  mind  and  those  of  her 
advisers  would  have  beuk  made  easier  If  the 
conductor  could  hare  been  Induced  to  put  his 
hand  upon  her,  howevw  fmnally,  during  the 
process  of  «Jeotton.  The  last  Item*  the  ac- 
ceptance of  the  loan  from  Mr.  Adama,  la  un^ 
worthy  of  cooslderatloa.  She  was  not  c«n- 
pelled  to  do  so,  and  no  sncb  thing  was  ever 
contemplated  In  the  contract  She  could 
have  ridden  on  to  SiogOf  and  probatAy,  In  the 
time  it  took  to  go  there,  the  conductor  could 
have  liad  his  oidw  to  csiiy  bw  through  to 
Beattlai  The  k>an  waa  simply  another  means 
of  matfng  up  a  caaa^  Teobirically, 
damages  over  the  cost  of  the  tidmt  from 
Missoula  to  Seattle,  $80.80,  dumld  have  be«i 
allowed,  perhiwa;  but  the  Jury,  under  a  gm- 
eral  Instroction  that  they  could  find  damages 
tor  'inluiy  to  bar  ftodlnga  tox  iba  indignity 
suffered,  and  for  homlliatioo,  tor  disgrace, 
and  for  wounded  pride,"  without  any  fact 
upon  whidi  to  base  a  finding  of  avoi  a  aa- 
llmental  injury,  and  disregarding  the  law  aa 
laid  down  by  llie  oourt-'fliat  compepaatkm 
only  oould  be  reeorerad,  aaioBBBd  tba  dam- 
agea  at  an  outrageonaly  poaltiTa  aam»  a  vary 
aubataaHal  part  of  whidi  la  atlll  permitted  to 
stand.  I  see  do  reason  why  railroad  com- 
panies should  be  subjected  to  aocb  penaltiea 
tor  unintentional  miirtakfa,  and  in  my  judg- 
ment It  la  idle  to  aay  that  Ilia  aobmlmioo  aC 
the  caae  to  a  Jury  mafcaa  audi  ah  axcearive 
judgment  any  the  laaa  a  tank  injoatlca  It 
tile  Jury  had  broue^  ta  a  verdict  for  $100, 
and  the  trial  court  had  not  Interfered,  I 
should  hava  been  willing  to  accept  It,  al- 
though not  by  any  means  admitting  that  In- 
jury to  aiv  ndi  astnt  waa  anffeiad  by  ra* 
apondent  Fwa  raeant  caaa  wbata  tbsae 
was  an  actual  lujuxy  occurring  tiirough  neg- 
Ugmoe  oC  the  railroad  company  to  perform 
a  duty,  the  paaaenger  heSng  actually  put  off 
and  left,  and  where  the  supreme  court  of 
Minnesota  divided  a  Judgment  of  $000  In 
half,  with  evident  doubt  whether  so  much 
abould  ba  allowed,  aea  Vhuh  t.  BaDioad  Oa* 
40  N.  W.  Bap.  829. 

HOST,  J.  I  eoBaut  In  Itaa  abom 
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MEEKER  et  at.  r.  JOHNSON. 
(Bapreme  Court  of  Wuhioffton.  Ma722,1893.) 
BxLB — Dblitbkt  and  Acceptavcg. 
A  contract  for  the  sale  of  hops  provided 
fbr  th^  deliTuy  between  Septembfff  20th  and 
October  ZOth.  parmeat  to  be  made  on  deliverr 
"and"  acceptance.  Bdd,  that  where  the  hop* 
were  delivered  on  Satnrday,  October  ITtb,  and 
yment  wai  tendered  on  Monday  following, 
fore  the  hope  were  removed  b7  the  seller,  the 
title  passed  to  the  purchaser,  and  tbe  seller 
could  not  then  readnd;  since,  under  the  con* 
tract,  the  purchaser  could  defer  acceptance  un- 
til October  20th.  Per  Stilea  and  Hoyt,  JJ., 
dissenting. 

Dissenting  opinion.  For  reptat  ot  maJCHv 
Hy  opinion,  seo  32  Pa&  Rep.  772. 

STILES,  J.,  (dlswotlng.)  I  cannot  bat 
think  that  thB  court.  In  its  opinion,  has 
begged  the  whole  qnsBtloa  at  lanie.  It  dtea 
all  tbe  cases  vbicb  bold  that  a  ocmtract  to 
pay  "Immediately  upon  demand'*  means  rear 
eonable  notice  and  time  to  procnire  mon^ 
atter  tbe  notice,  and  then  proceeds  to  bar 
Ibe  appellants  <it  their  rights  under  tbat 
rule  npon  two  groonda;  First,  fliey  knew 
Ibe  bops  were  coming;  seramd,  they  signi- 
fied that  tb^  accepted  them.  I  said  all  I 
care  to  say  upon  tbe  first  ptdnt  when  tbls 
case  was  here  before.   28  Pac  Rep.  512. 

As  to  tbe  secmid  point  Tbe  iMter  of  the 
contract  Is  that  payment  la  to  be  made 
"upon  ddlrery  and  acceptance  of  tiie  same 
said  parties  of  the  seocmd  part**  Thus, 
tbe  acceptance  by  appellants  was  Just  aa 
Impcnrtant  to  tbe  completion  of  tbe  transac- 
thm  as  ddlToy  by  tbe  respondent;  and 
there  can  be  no  qnestiont  and  tbe  majwitj 
do  not  deny,  tbat  Meefev  &  Co.  ooold  have 
postponed  their  acceptance  at  will  nntU  Oc- 
tober 20tb.  Undw  tbe  contract  tb^  con- 
trolled tbe  sitoatloa  tbat  fttft  and  the  owner 
of  the  bops  could  do  nothing  bat  wait  If 
they  bad  cboeen  to  say  that  they  would  not 
acc^  until  that  day.  Now,  Is  It  not  a  re- 
finemmt  of  tecbnlcaUty  to  bold  tbat  because 
th^  did  not  tidce  advantage  of  flielr  fun 
rights  under  tbe  cerprass  tarma  of  tbe  con- 
tract, and  keep  Johnson  dancing  attend- 
ance until  tbe  last  day,  tber  iMt  all  rl^ts 
of  erery  kind  because  they  did  not  prodooe 
their  moneiy  *1mmedlatcl7  npMi  demand?" 
I  cannot  look  upon  businesa  tnmsacticma  be- 
tween men  in  any  such  ll^t,  and  I  do  not 
think  tbe  law  eont^plates  tbe  beetowment 
of  any  such  unfair  advantage  upon  one 
party  to  a  contract  orw  another,  and  tbwe- 
fbre  I  dissent 

HOYT,  J»  I  concur  In  tbm  abovA 


OARniaAN  T.  PORT  CRBSCBMT  I&fP.  00. 
(BnpremeConrt  of  Washington.  Xane  80, 1893.) 
Ck>aPouTioNs— LiABiLrrr  for  Acts  of  OrncBRs. 

A  corporation  wliich  names  one  as  man- 
ager, and  allows  him  as  sndi  to  laigdy  control 


Its  business,  will  be  beld  vespcndble  for  his 
acts  in  Its  name,  aniess  it  affirmalivdy  shows 
tliat  snch  acts  were  nnanthoriied. 

Appeal  from  soperlor  cotnt,  Clallam  cocm- 
^;Jamea  O.  McCUntm,  Jodg& 

Action  by  U.  X  Garrigan  i^^Unst  Uie  Port 
Crescent  Improvement  Company  on  a  con- 
tract From  a  judgment  for  plalntlBf.  de- 
fendant appeals.  Affirmed. 

Gea  O.  Hatch  and  Harry  B.  Lntz,  fwaiip^ 
lant    Benibon  Embre^  for  respondent 

HOYT,  J.  All  of  tbe  errors  assigned  by 
appellant  excepting  those  relating  to  the  evl> 
dtiice  offered  in  opposition  to  Its  own  claim 
<rf  offset  were  founded  upon  tiie  rulings  of 
tbe  court  upon  objectloas  by  the  appelant 
to  tbe  Introdnctlmx  ot  evidence  to  show  that 
the  contract  sued  iqKm,  Ti^cb  purported  to 
be  executed  by  J<An  B.  Lntz.  its  manni^, 
was  so  executed  by  blm  by  express  authority 
of  the  board  of  directors,  w  that  It  bad  been 
folly  ratified  by  tbe  action  of  Qie  company. 
Before  the  Introduction  of  any  snch  teatlmony, 
tbe  plaintiff  had  rtiown  tbat  tbe  ctmtract 
In  question  had  been  in  fiict  signed  In  the 
name  of  the  company  by  said  Luta  aa  its 
manago',  and  tbat  aald  lAti  was  In  (Act 
the  acting  manager  of  tbe  company,  hav- 
ing control  of  an  or  nearly  an  of  Its  tnins- 
actlons.  Undor  tbeae  drcomstances,  it  will 
be  presumed  that  it  was  the  contract  of  the 
oorporatkm  until  Ibe  contrary  Is  made  to  ap> 
pear.  When  a  corporation  names  some  penwD 
aa  Ita  managw,  and,  aa  audi,  allows  him  in  a 
large  measure  to  contnd  aU  Its  bnsimia 
transactions,  It  must  be  held  reqwutible 
for  tbe  acts  of  such  manager  In  the  nnnie 
of  the  company  tmtH  It  has  been  afBrmi* 
tlvely  abown  by  it  that  as  a  matter  at  fan, 
ancb  acta  were  unantborlsed.  Tbls  Is,  pcr^ 
baps,  an  extoudon  of  tbe  genoal  rale,  but, 
In  our  opiidcm,  ndt  extendon  Is  necessary  to 
prevent  great  bardshlpa  being  east  upm 
those  who  deal  with  ctvporatlona  Tbe  very 
use  of  tbe  word  ''manager,*'  aa  applied  to  the 
officer,  conveys  the  Idea  to  tbe  ordinary  mind 
that  to  ne  thus  named  baa  been  committed 
the  management  of  the  affairs  of  tbe  cooipa- 
ny;  and  to  bold  tbat  one  dealing  with  a 
person  so  held  out  must  before  tbe  company 
can  be  held  liable  for  his  acts,  show  affirma- 
tively tbat  It  bad  authorized  than,  would 
oftm  result  In  great  bardablp.  Tbe  boolu 
of  many  of  the  amanw  corporations  an 
very  Imperfectly  kept  and  trom  them  It  ii 
sometimes  Impossible  to  detwmlne  aa  to  Just 
what  authority  la  vested  la  the  manager 
and  to  require  of  one  who  deals  with  tba 
corporation  to  show  affirmatively  the  author- 
ity Ibua  given  would  <tften  require  of  bin 
aometblng  tbat  It  was  neoct  to  tmpoesiUe 
tat  blm  to  aacotaln.  But  It  we  hold  tbat 
the  acts  of  the  person  thus  held  out  as  man- 
ager are  prima  fade  those  of  Oie  company, 
but  that  such  presuaq;>tion  can  be  rebutted 
by  affirmative  proof  on  its  part  tbat  in  (act 
thej  woe  uiauthorised,  it  will  greatly  sub- 
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serre  tlie  public  Intorevts  and  otoiTenleDoe,  | 
and  at  the  same  time  Impose  no  bardefalp  | 
npw  tbe  cwporatiML  The  corporation  can 
much  better  be  diarged  with  knowledge  of 
what  its  books  show  than  can  one  deal- 
tag  with  It;  and  It  in  fact,  tbe  act  of  tlie' 
Dianager  has  never  been  an^rlsed  by  the 
company,  It  will  be  easy  for  It  to  show  sndi 
fact,  and  thus  overthrow  the  ^ma  Cade 
presumption  of  liability  arising  from  his 
having  acted  In  tbe  name  oC  Hw  company. 
Tbia  has  been  hdd  to  be  flu  mla  tn  many 
of  the  coorts  when  the  act  of  flie  offlcer 
Is  anthMitlcated  by  thm  seal  of  tbe  owpora- 
tlon,  but  we  see  so  reason  lAatever,  In  tiie 
manner  In  whidi  corpwatlNia  now  so  large- 
ly tzusaet  their  bnslnnss,  to  dmv  any  dla- 
tfawtton  between  a  contract  «eentwl  by  an 
olBeer,  and  anthentlcated  by  the  seal  of  the 
OHVoratlon,  and  on*  not  ao  anthentlcated. 
It  foUowa  that  the  plalntUt  had  made  a 
ivlma  fade  case  before  tbe  oflw  of  ai^of  flu 
evidence  to  vhldi  obJectl<«  waa  made*  and, 
the  defendant  having  pat  In  no  proof  tend- 
ing to  rebnt  It,  all  sndi  evidenoe  vras  at>> 
sQlntely  harmlesa*  aa  It  could  not  sffiect  a^ 
Tcsady  any  rlid^t  of  tbe  d^endant 

Aa  to  the  eecc^rtkma  growing  ovt  the 
dalm  of  oflkKt  set  np  In  avpdlantfs  annrer, 
we  have  carefidly  examined  all  tiie  panoHi 
otffered  In  r^ard  thereto,  and  we  Olnk  th» 
finding  of  tiie  oonrt  was  abnndanHy  war- 
ranted by  competent  testimony  contained  In 
the  reoonl.  and»  audi  bdng  the  case*  hla  find- 
lugi  thereon  are  condnslTe  voaa  vm.  We 
find  no  error  of  record  wblch  eoold  have 
■fTected  advosdy  any  rl^t  <a  the  defendant, 
and  the  Jadgment  against  It  mnat  be  af- 
flrmed. 

DUNBAB,  a  J.,  and  8TILB8  and  BOOrPF, 
JJ^ooncor. 


STATB  ex  rel.  YOTAW  et  aL  v.  PABEBR, 
Jadge. 

(Sapreme  Oonrt  of  Waihington.  Ifay  24, 18&8.) 
Kaitdamds  io  Gouet— Right  to  ArtUL — Futu 

1.  The  inperior  court  win  not  be  reanbed 
hj  maQdamoi  to  recosniie  an  attempted  aweal 
from  an  order  which  u  not  appealable. 

2.  An  order  of  the  enpenor  court  appoint- 
ing an  aesignee  In  InsotveQCT  in  place  of  one 
named  by  the  assignor  In  hi*  deed  oi  asdgnr 
ment  la  not  a  final  jadgmmU  from  which  an 
appeal  will  lie. 

Original  petition  In  the  name  of  the  state, 
at  the  relation  of  H.  L.  Yotaw,  assignee,  and 
others,  for  maDdamus  to  Bmmet  N.  Faricw, 
Judge  <tf  the  snporlar  eoort  of  Fierce  omm- 
ty.  Denied. 

Oarrall  &  OmtiSl  and  H.  Bl  Bagerman, 
for  petltlonenL  Stevens,  Seymoor  ft  Sharp- 
Btdn,  for  rsipandent 

ro)TT,  X  Bdaton  sooght  to  appeal  from 
aa  wdar  of  0»  snperlor  court  aivf^tlng 


an  sswignee  In  piaea  cf  th*  «oa  wuned  by 
the  aarignor  In  his  dead  «C  asalgnmmt,  and 
aaked  the  court  to  llx  tta  amoant  of  the 
siqmsedeas  bond  on  sodi  aj/iptmL  This  13» 
court  refused  to  dob  and  Ola  pcooaedlng 
haa  been  Instltatod  to  oompd,  sndi  actloD  w 
tbe  part  of  the  court  by  mandamoa.  ^Hie 
general  rule  which  requires  BapeAor  conrta 
to  recognise  attempted  appeals,  and  do  all 
things  necessary  to  give  fun  effect  tberete^ 
Is  well  estabUahed  by  the  authorities,  and 
haa  ben  recognised  and  enf6rced  by  this 
ooort  Tbien  la,  however.  In  i«oceedln0i 
by  mandamns,  another  nde  of  eonally  gen- 
eral appUcatlMi,  fully  estaUldwd  by  the  an- 
tfaorltles,  and  that  Is  that  flie  courts  wDl 
not  compel,  thdr  order  In  audi  prooeedp 
Ingi,  the  lower  conift  to  do  a  vain  and  uaa- 
lesa  thing.  Applying  this  mla  to  the  fhela 
dwwn  tv  -Oe  petWom  In  this  am,  and  It 
win  be  seem  that  If,  aa  a  matter  of  fact. 
In  tbB  opInlMi  (tf  tUa  conrt,  no  appeal  would 
lie  from  tiie  order  made  by  the  snportor 
court,  we  would  not  compol  tbe  coort  bdow 
to  take  any  atepa  In  furtboanoe  of  tiie  a^ 
tempted  appeal  tharefran.  Sodi  stepa  on 
the  part  of  the  loww  court  would  be  aboo- 
tntdy  nsdess,  if  tai  fact  there  coold  be  no 
appeal  trom  Ibe  ordw  whidi  was  Bought 
to  ba  reversed  flwreby.  K  win  ttiwtfbre 
become  neceasary  for  us  to  determine  In 
this  proceeding  whether  or  not  the  order  In 
qneatloa  Is  one  from  whl6h  an  wpeal  win 
IlSk  If  It  la  nc^  ttien,  nndor  the  rale  above 
announced.  It  win  foUow  that  the  appUca- 
ti<m  for  mandamua  to  compd  the  conrt  to 
take  action  in  pursuance  of  the  attempted 
q>peal  must  be  doiled.  Our  conatltutlon 
provldea  that  an  anual  wfll  lie  to  thla  court 
from  the  snperlor  court  In  an  acllona  and 
proceedings.  This  provlslw  haa  been  Inters 
preted,  both  by  the  leglalatnre  and  the 
courts, ,  to  inovlde  for  appeala  <mly  from 
flnal  Jsidgmenta  and  ordera  In  such  actiwa 
and  proceedlnga.  It  foUows  that  If  the 
order  In  queaUon  la  a  flnal  one  In  any  a<s 
Uon  or  proceeding,  an  appeal  Uierefrom  wlU 
Ue.  What  waa  the  actl<m  or  proceeding 
p^dlng  In  the  supertor  court?  Snbstan- 
tlaDy  It  waa  tiie  surrender  by  the  aaalgnv 
of  his  propwty  to  his  credltOTs,  and  evuy- 
thlttg  required  by  the  statote  to  be  done  by 
the  superior  court  waa  Inddcntal  to  tlw 
main  ot^ect  of  the  atatnto  and  of  the  aa- 
Mlgaae,  to  secnn  the  appUcatlon  of  auch 
property  to  the  payment  of  bis  obUgattons 
to  aU  <»(  bis  credltota  equally.  Inddental 
to  such  main  <>bject,  the  atatute  has  pro- 
vided for  the  diolce  of  an  osMgnee,  flra^ 
by  the  asstgttor  himself,  and,  aecond.  the 
creditors  and  tbe  conrt;  and  sodi  choice  of 
aaslgnee,  whetbo'  made  the  assignor  him- 
self or  In  any  otiier  manner,  Is  simply  an 
Inddent  to  the  main  object  of  the  proceed- 
ing, and  cannot  In  our  opinion,  be  held  to 
be  a  separate  proceeding,  irlthln  the  mean- 
ing ot  onr  crastltntlon,  or  tbe  statute  en- 
acted In  pnrsnance  therw^  giving  thla  oourt 
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Jnriedictton  bf  appeal  from  all  final  ozden 
entered  therein.  It  fbllows  that,  under  our 
Interpretation  at  each  conatltutioual  and 
nCatntory  proTtokiDS,  tlie  order  from  which 
ihli  appeal  waa  aonefht  to  be  taken  waa  not 
one  from  which  an  appeal  wonld  lie.  Am 
we  hare  before  said,  the  appointment  of  the 
aarigaee  !■  pmdy  Incidental  to  the  proceed- 
lug,  and  it  can  make  no  material  difference 
to  the  aadgnor  nor  to  the  creditors  as  to 
the  person  who  Aould  discharge  the  duties 
of  such  assignee,  and  therefore  there  is  do 
reason  whaterer  for  holding  that  a  qnee- 
tlon  growing  out  of  midi  appointment  Is  ao 
tar  a  separate  proceeding  that  final  ordem 
altered  ther^  come  within  the  statatorr 
provision  as  to  OBpaaHa.  The  aaslgnw  has 
surrendered  his  property  to  the  ]urlsdlctj<m 
*a  the  court,  and  his  Intereot  therein  la  tet^ 
mlnated,  excepting  that  he  or  any  creditor 
would  doabtlees  hare  the  right  aak  the 
court  to  prevent  any  improp»  conduct  In 
relation  thweto  on  ttie  pert  of  tlie  as^^ee^ 
Whether  svch  assignee  Uad  bera  named  by 
ttie  BBslgnw,  «  In  some  other -manner,  tlie 
assignor  has  no  sodi  Interest  In  the  detei> 
mlnntlon  of  the  qoestltm  of  tals  omtlnnance 
In  the  poalttoii  as  gives  him  any  standing 
to  appeal  from  any  order  irtiidi  ttie  court 
may  make  In  regard  theroto.  assignee 
la  simply  a  tnutee  fOr  the  creditors,  and  Is 
snbject  to  tiie  orders  cf  the  court  and  to 
the  provSalona  of  the  statute  In  dlsdiarging 
ench  trust,  and  has  no  direct  personal  In- 
terest In  ttie  snbject  tbneof.  tt  Is  con- 
clusive^ iwesomed  that  fbr  what  be  may 
do  la  ctmnectloa  therewilli  he  will  rec^ve 
each  payment  as  win  justly  compowate  him 
for  ttu  servioea  rendered,  and  no  more.  It 
(dlowB  ttiat  an  appeal  will  not  lie  In  his 
behalf. 

BesUtas  Iheae  reasons,  founded  dlrecUy  op- 
en the  terms  of  the  statute  and  the  nature 
of  the  ordw,  there  are  oth&c  reasons  why 
soch  appeals  should  not  be  snowed.  Ifsoal- 
lowed,  the  orderly  administration  of  such 
estates  would  be  greatly  interfered  with.  In 
thla  case,  from  the  facta  suown  by  the  rec- 
ord. It  appears  that  tlie  credltora  and  the 
court  have  for  aome  reaaon  found  that  the 
aaalgnee  named  In  tlie  deed  of  assignment 
Is  not  the  one  who  ahouUl  administer  the 
trust;  and.  It  an  appeal  from  the  order  des- 
ignating some  me  to  administer  It  in  his 
stead  la  to  be  allowed,  and  upon  such  ap- 
peal the  enforcement  of  such  order  be  super- 
aeded.  It  wHI  follow  elUier  Oiat  the  adminis- 
tration of  tbe  estate  must  be  suspended  un- 
ta  the  determlnatlan  of  the  appial,  or  that 
It  must  omtlnue  In  the  hands  of  the  person 
whom  the  creditors  and  the  court  have  tor 
aome  reason  decided  not  to  be  tbe  one  who 
should  thus  administer  it  We  have  located 
aomewhat  carefully  Into  tbe  authotltlea  iq>- 
on  this  subject,  but  have  been  unable  to  find 
a  slns^  case  whtcta  would  warrant  ns  In 
lUkUlng  that  an  appeal  would  Ue  tnm 


orden  of  ttito  kind.  Iba  only  caaa  at  att 
in  point  Is  one  In  the  supreme  ooort  erf  the 
United  Statea,  In  wUdi  it  waa  baU  that 
an  appeal  would  lie  fnnn  an  Mder  llxlag 
13ie  compensation  ot  a  reorivar;  Inrt  thto 
case  does  not  aeon  to  be  at  an  dedsive 
of  the  qneatlon  at  bar.  There  tbe  receiver 
had  a  direct  pecuniary  Intoeat  In  the  sub- 
Ject-matta-  of  the  order,  and  It  waa  held 
tint  In  view  of  the  tact  that  such  receiver- 
ships  frequently  continued  for  years,  public 
policy  and  Justice  demanded  that  ordoi 
made  from  time  to  time  aa  to  the  compenaa- 
tlon  of  sneh  reoalvera  for  services  rendered 
auould  be  considered  final  orders.  A  far- 
ther reaaon  fbr  holding  ttat  appeala  In  audi 
eiaea  ahonld  be  allowed  waa  that  no  In- 
convenlraice  could  result  therefrom,  aa  the 
admlnlstratlou  of  the  tmst  would  eonttnne, 
and  be  naaffected  tbeieby.  On  tbe  other 
hand,  we  have  examined  numerous  eaaea  In 
which  practically  the  question  now  under 
eonalderation  was  dedded  adverady  to  the 
emteaitlon  of  the  rdatora.  cases  of 

Brigel  v.  StarbUck,  84  Ohio  8t  280,  and  In 
re  Graff.  (Appeal  of  Bailey,  Pa.  Sup.)  2S 
AtL  Sep.  897,  are  directly  In  pomt,  and 
•eem  to  na  to  be  daeUve  of  ttla  c&m.  See, 
alaov  cases  of  Lake  v.  King,  16  Nev.  215; 
State  V.  Judge,  6  La.  Ann.  484;  and  Hlddle- 
ton  V.  HcGnUou^  <Azk.)  9  &  W.  Bep.  8U. 
l%a  petition  for  tiie  writ  of  mandamus 
must  be  denied. 

DtrWBAR,  a  X,  and  BOOTT.  AHDEBSl 
and  STILES.  JJ..  concur. 


RJSIDT  V.  8P0KANB  FALLS  ft  N.  BT.  OQ. 
FLUTSOH  V.  SAME. 

(Supreme  Ooort  of  Washington.  May  24, 189a) 

POBLIO  LAKDS— RlOHTB  OF  Wat  —  Frb-khptio.vb. 

1.  Act  Ooag.  March  8.  ISm,  granting  right! 
of  way  to  rallroada  over  the  paoUc  hinds,  pr»> 
rides  In  section  4  that  a  companr  desirmg  tbs 
benefits  of  the  act  shall  file  a  prome  of  its  road, 
which,  oftw  approval  by  the  secretair,  shall  be 
noted  on  the  plats,  "and  thereafter'*  all  laads 
crossed  hj  said  rigut  of  wa;  shall  be  disposed 
of  snbject  thereto.  Bdd,  that  the  grant  passes 
title  to  the  company  on  I3ie  filing  oi  the  profile, 
not  on  the  fiU^  of  the  articles  and  proof  at 
organization.  Imoch  v.  Ballway  Co..  (WashJ 
83  Pac.  Rep.  966,  foUowed. 

2.  A  pre-emptor  who  has  filed  Us  declsrt- 
tory  statement,  Dnt  has  not  paid  for  the  land, 
baa  a  possessMT  daim,  witnln  the  meaning 
of  Act  Coog.  March  3,  1875,  |  i,  which  pro- 
vided for  the  condemnation  of  snch  holdings  In 
the  pabUe  lands  by  railroads  taking  Bdvaotage 
of  the  act,  and  is  entided  to  compoisation'to' 
a  right  of  way  taken  throng  his  land.  Bino^ 
V.  Ballway  Co^  (Wash.)  88  Paa  Bep.  960^  fol- 
lowed. 

Appeals  from  superior  court,  Spokane  coou- 
^;  Jamea  Z.  Moored  Judge. 

Actlona  1^  Steven  Bddt  and  Jacob 
Flutsch  against  the  ^okana  Falls  &  North- 
ern Ballway  Company  for  damagea  for  a 
right  of  way  taken  bj  defendant  through 
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plalntlffB*  land.  JnAgmentsfbrplalntiCb.  De- 
fendant In  eadi  caae  appeals.  Afflimed. 

M(£rlde  ft  All^  tor  appellant  Btd- 
path  Sl  Maraball,  for  tmpooAaatB, 

PER  CURIAM.  The  facts  In  these  tT^o 
cases  being  nearly  the  same  aa  those  Ixi  tae 
case  of  Enoch  t.  Railway  Co..  33  Pac  Rep. 
966,  and  the  legal  questions  InrolTed  being 
Identical,  it  was  stipulated  by  counsel  for 
the  respecti7e  parties  that  the  three  causes 
should  be  heard  together,  and  that  the  dis- 
position of  the  cases  should  be  gOTemed  by 
the  decision  hi  that  case,  in  which  alone 
brieb  were  Qled.  For  the  reasons  given  Id 
the  opinion  filed  In  that  case,  the  Judgment 
at  the  lower  court  In  each  of  theae  case* 
la  afflnned. 


STATE  T.  GILB. 
<Snpreme  OooTt  of  Washington.  May  25, 1888.) 

Ckihisai.  IiA,w— Appbai.  Bond— BaiHwriOH  bt 
Appbllatb  Coobt. 
The  sapreme  court  has  no  authority  to 
redoes  as  excesdTe  the  amount  of  the  appeal 
bond  fixed  by  the  trial  court  in  a  prosecution 
for  manalaughter. 

Appeal  from  snpertor  court,  Lewis  county; 
M.  J.  Gordon,  Judge. 

M.  A  GUe  was  conTtctod  of  manslangMer, 
and  appeals.  On  motion  to  redooe  appeal 
bocd.  Motion  denied. 

O.  V.  TJnn  and  Swasey  &  Lemly,  for  appel- 
lant A  B.  Rice.  Pros.  Atty.,  B.  W.  Coiner, 
and  8.  0.  Hecren,  for  the  Statii 

DUNBAR,  C.  J.  Defendant  M.  A  QUe. 
was  found  guilty  of  manslaughter,  and  his 
appMl  bond  was  fixed  by  n»  trial  ooort  in  the 
mm  of  $6,000.  Tbte  amount  he  elalma  is  ex- 
ceoAve  and  unjust,  and  mores  this  covrt  to 
reduce  the  same.  Coonsel  for  defendant 
hare  not  dted  -the  court  to  any  law  empow- 
ering thla  court  In  b  proceeding  of  lUa  kind 
to  ezerdse  the  power  of  reducing  the  amount 
fixed  by  the  trial  court;  hence,  without  far- 
ther Inrestigatlon,  we  aasnme  that  no  such 
anOioTlty  exists  tmder  tbe  law,  and  flie 
motion  is  therefore  denied. 

STTLBS,  SOOTT,  HOTT,  and  ANDBBS, 
J  J„  ccncor. 


MCHOLTZ  T.  HOLMES. 
(Sn^nw  Goort  oi  Washington.  ApM  7*  1808.) 
Appeal  from  superior  court  OowUti  county. 

Andrew  F.  Burleigh  and  J.  B.  Lilly,  for  ap- 
pellant M.  B.  Billings  and  B.  W.  BoBS,  for 
respondent 

DUNBAR,  0.  J.  The  motion  in  this  case 
must  be  denied,  for,  outside  of  the  merits  of 
the  case,  (and  the  facts  are  bo  conflicting  that 
the  conrt  could  not  fed  justlfled  in  presum- 
■ng  against  the  correctneBB  of  tbo  statement 


ot  facts,)  this  Is  not  the  Und  of  a  ease  where 
the  remedy  Is  by  snggestlng  a  dlmlnntlwi  of 
the  record.  The  motion  here  Is  to  main 
another  and  different  record  from  the  one 
certified  by  the  Jodge.  Cndnr  the  circum- 
stances of  the  case,  however,  we  think  It  bat 
fair  that  appellant  should  have  the  time  ex- 
tended for  filing  his  brief,  and  he  la  here- 
by glTen  30  days  from  the  date  of  the  filing 
of  this  opinion  wlttttat  which  to  file  the  same. 

STILBS,  HOTT,  ANDBB8,  and  SCOTT, 
JJ.,  concur. 

TUBFIN  et  bL  T.  WHXTNBT  «t  aL 
Ofaprema  Ooart  of  Washlagtoo.   Ifaxdi  8k 

1803.) 

Attiohhbiit— DiisoLUTios— PiHAi.  JvnautsT. 
'  A  tadinnent  eonttQUlng  the  lien  of  an  at- 
tachment should  be  rsTersed  when  tiie  court 
has  wrongly  refused  to  disstdTe  the  attachment 
Per  Stiles,  J.,  dissenting. 

For  majority  opinion,  see  82  Pac  1022. 

STILES,  J.,  (dissenting.)  I  cannot  concur 
in  the  Judjgment  of  the  court  The  constitu- 
tion guarantiee  to  every  litigant  the  right  to 
have  all  material  questions  luTOlred  in  his 
case  reviewed  by  this  court  and  both  the 
statute  and  the  decisions  affirm  that  an  ap- 
peal wlU  lie  only  from  a  final  Judgment. 
Now,  In  Wlndt  T.  Bannlza,  2  Wash.  St  147, 
26  Pac.  189,  we  held  that  an  order  refiising 
to  dissolve  an  attachment  was  not  a  flniQ 
order,  so  as  to  allow  of  Its  being  appealed 
from  separate  from  the  main  case;  and  this 
decision  clinches  the  bonds  of  a  wrongful 
attachment  by  refusing  to  entertain  the  er- 
ror of  the  court  in  refoatng  to  dlsstdv* 
where  there  Is  no  dUvute  that  the  debt  was 
due.  In  nine  cases  out  of  ten  where  attach- 
ments are  levied  there  Is  no  dispute  as  to 
the  debt  and  thwfwe.  In  an  equal  propor- 
tion of  cases,  outrageous  wrong  may  be  per- 
petrated, as  th^e  was  In  this  case,  without 
any  remedy  except  upon  a  suit  for  damages. 
In  my  opinion,  so  much  of  the  Judgment  as 
continued  the  Uen  upon  the  attached  prop- 
erty ought  to  have  been  vacated,  and  appel- 
lants should  have  had  all  costs  upcoi  the 
attadunoit  and  of  this  appeal 


STATE  ex  rel.  PETERSON  v.  STTPERIOB 
COURT  OF  MASON  OOUNTT  et  al. 

(Supreme  Court  ot  Waahiogton.  May  20, 1883.) 
Art^aBMMST—OLAIia  BT  TmBD  Pbbsovb. 
Code  1881,  0.  33,  directs  that  wbai 
property  attached  on  a  writ  igaued  in  another 
county  la  'lalmed  by  a  third  person,  he  shall 
file  his  affidavit  and  bond  with  the  eheriS.  who 
shall  rtturu  thsm  to  the  cleric  of  the  coou^ 
where  the  property  was  seised,  and  said  cle» 
shall  docket  me  claim  as  a  caase  for  trial. 
Bdd,  that  the  Bheritfa  fallnre  to  return  the  if- 
fldavit  could  not  deprive  ttie  proper  court  of 
jurisdiction,  nor  ttie  attaching  creditors  ot  tiuig 
rl^t  to  an  adjodieatioB. 
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Petition  by  the  state,  on  reliitlon  of  J.  S. 
Peterson,  for  a  writ  to  probibtt  tiie  superior 
court  of  Mason  cotmtr  from  tryinc  relator's 
rl^t  to  certain  attached  property.  Denied. 

Vat  report  In  former  ease,  see  82  Pa& 
Bep.  65S. 

Fred.  H.  Petwson,  for  rdator.  W.  W. 
Xilkens.  for  reepondents. 

STILES,  J.  Hits  Is  the  same  matter  tn 
connection  with  which  this  court  heretofme 
im^iUted  fite  si^etlor  court  of  Pierce  coun- 
ty from  trying  the  question  of  titie  to  the 
property  seised  under  writ  of  attachment 
State  T.  Superior  Oourt '  of  Pierce  Co., 
(Wash.)  32  Pac  Rep.  558.  The  petitions 
now  se^  to  haye  the  superior  court  of  Ma- 
son county  iwohlUted  from  trying  the  ques- 
tion of  ttUe  upon  the  affidavit  delivered 
bim  to  the  8b«1ff  of  Mason  county,  on  the 
ground  that  the  affidavit  was  not  filed  by  the 
sheriff  with  the  cleric  of  the  superior  court 
of  Mason  county,  and  that  court  has  lost 
Jurisdiction  of  the  cose.  While  the  statute 
directs  the  sheriff  to  file  thd  affidavit,  and 
that  the  cause  be  placed  n^pon  Hw  trial  dock- 
et of  the  conrt,  we  see  no  reason  why  the 
failure  of  the  sheriff  to  perform  his  offldal 
duty  should  now  deprive  the  attaching  cred- 
Itors  of  their  right  to  have  the  titie  adjudi- 
cated, nie  petition  la  fbembaa  denied. 

DUNBAR,  a  J.,  and  HOTT,  800TT.  and 
ANDBRS,  J3.,  ccmcmr. 


NCHN  «t  aL  T.  UTLLBOt  et 

(Supreme  Gonrt  of  WaBhington.   May  27, 1883L) 

On  rehearing.  Former  Judgment  modified. 
F<v  former  report,  see  81  Pac.  Bep.  1081. 

SCOTT.  J.  This  case  was  formerly  before 
this  court,and  a  decision  was  rendered  afi3rm- 
Ing  the  decree  of  the  low^  court.  5  Wash. 
406,  81  Pac  Rep.  1081.  A  petiti(Hi  for  a  re- 
hearing  was  filed,  as  to  one  of  the  minor 
questions  raised  by  the  appellants.  It  was 
contended  that  there  had  been  no  cause  of 
action  established  against  the  defendant  Bd- 
ward  W.  Taylor,  and  that  said  cause  should 
have  been  dismissed  as  to  him,  which  the 
lower  a>nrt  refused  to  do.  A  rehearing  was 
granted,  and  upon  further  argument  of  the 
cause  it  Is  conceded  by  the  respondents  that 
such  action  should  have  been  dismissed  as  to 
such  defendant  Consequently,  the  decision 
heretofore  rendered  by  this  court  will  be 
modified  to  the  extoit  of  directing  a  dismis- 
sal of  said  action  as  against  the  defendant 
Ddward  W.  Taylor,  but  in  all  other  respects 
such  Judgment  Is  affirmed,  and  allowed  to 
stand  as  previously  directed. 

JDT7NBAB,  a  X.  and  HOTT  and  ANDBBS, 
31^  eoncnr. 


MORGAN  et  aL  T.  CARBON  HILL  GOAL 

(Smmme  Court  of  WasUngten.  Jane  80, 1893L) 
brnmiBS  to  Empuitb  —  KssuasHCT  cw  Mnnve 

IKSPBOTOR  —  Ties  FamOIPALS  —  COITTBIBOTOBT 
HSQUaENOB. 

1.  One  appointed  by  a  mining  companj,  as 
required  by  law,  to  examine  its  mine  daily  for 
fire  damih  with  antfaoriO'  to  forbid  men  finun 
working  in  any  part  of  the  mine  whidi  mar 
seem  onsafe.  Is  not  a  vice  principal  of  the  com- 
pany, BO  as  to  make  the  latter  liable  for  hie 
negligence  In  opening  a  lamp  to  light  his  pipe 
while  engaged  In  conversation  in  the  mine. 

2.  There  can  be  no  recovery  for  the  death 
of  an  employe  caused  by  a  fire-damp  explosion 
resulting  from  an  officer  of  the  company  open- 
ing his  lamp,  when  he  was  Induced  to  do  so  by 
the  statement  of  deceased,  who  had  been  In 
that  spot  for  some  hours,  that  thwt  was  no  firs 
damp  there. 

Appeal  from  siqmlor  court.  Fierce  comity; 
Frank  Allyn,  Judge. 

Actku  lij  Hannah  Morgan  and  otlien 
against  the  Carbon  HUl  Coal  Company  for 
tha  dealb  o£  me  Thomas  B.  MorgsiL.  From 
a  Jndgmoit  for  plalntUEi,  defendant  appeals. 
BevMMd. 

Deceased  was  a  ooal  miner,  anph^ed  by 
tlie  defendant;  and  h»  was  worUng  In.  <Aate 
Na  11  In  mine  No.  7.  In  this  particular 
mine  fire  damp  was  known  to  exist,  and  no 
one  was  allowed  to  enter  the  same  without 
a  safety  lamp.  One  Heniy  Jmmb  was  the 
lnq»ector  appointed  by  the  company  to  In- 
spect tills  mine,  under  the  provisions  ot  sec- 
tion 4,  Act  approved  Febnuuy  2,  1888.  en- 
titled "An  act  In  rdation  to  ooal  mlnea." 
This  section  provides  that  "In  all  mines 
where  fire  damp  is  generated,  eveay  woriclng 
place  where  ttie  same  Is  known  or  thought 
to  exist  shall  be  examined  every  morning 
with  a  aalSely  lamp  by  *  cwnpetent  peocm 
before  any  other  persons  are  allowed  to  ot- 
ter; and,  whenever  tiie  inspector  ^aU  find 
mai  worUng  without  imfflclait  air,  or  under 
any  unsafe  condition,  he  may  remove  the 
same  to  other  parts  of  the  mine,  or  from 
tbe  mliw  altt^iether."  On  the  day  of  tbe 
acddioit  Jmes  had  Inspected  the  mine,  and 
r^rted  fire  damp  or  gss  In  dmte  No.  II, 
the  wcwfelng  idace  ot  tbe  deceased.  After 
the  InspectlGo  was  made,  the  inspector,  call- 
ed tha  'ilre  boss,"  met  the  mlnerB  at  the 
entrance  to  the  mine,  and  reported  to  them 
whether  or  not  there  was  gas  in  their  work- 
ing places,  and  on  this  particular  morning 
MMgan  was  Informed  by  the  Inspector  that 
there  was  gas  In  bis  working  jflace.  At  7 
o'dodc  in  the  morning  Mragan  ms  taan& 
in  the  mines,  near  bis  woriiing  i^ce,  by 
William  D.  Williams.  Mm-gan  then  wwe 
his  Sunday  clothes,  and  said  to  WiUIama, 
"There  Is  gas  In  my  chute;"  and  be  seemed 
to  be  waiting  for  Jones,  the  Inspector.  He 
was  with  and  near  Williams  until  about  B 
o'dock,  when  Jones  came  aXong.  Morgan 
and  Jcmes  entered  into  conversation.  Anally 
sat  down,  and  called  Williams  to  lliem. 

>  For  dissenting  opinion,  see  Si  Pac  Bept  772. 
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After  tandnc  ttun^  for  a  ooutv  cC  an  hour 
or  monk  alwat  Qeculatloiis  In  r«al  mMitt 
3<mm  got  op,  bedding  his  lamp  above  Ui 
bead,  to  aaeertain  iMlMr  Oura  wu  any 
guthflre.  As  be  was  In  ttw  aet  oC  nlBlnft 
M (wn*  tha  deoeued,  aald:  "Dcmt  nteA  to 
tx7  tbe  gu;  tbere  is  nime  tbera**  Tbm 
Joam  maSd:  am  gcdng  to  bave  a  amnikmi** 
and  fb9  ncKt  Instant  ttie  eqOtMlon  oocnzred, 
kllUng  both  Morgan  and  Jones. 

JadKU  A  Shaipatelii,  fW  appellant.  B,  P. 
Daniels,  Hudson  A  H(dt,  and  J.  8.  Wblte- 
boose^  for  respondents. 

HCZT,  J.  The  motlaa  for  noosnlt  made 
by  the  defendant  at  tbe  close  of  the  plaln- 
tlCBB*  case  should  faaTO  been  granted.  At 
that  time  there  was  absolute  no  proof 
tending  to  show  any  n^^geoce  on  the  part 
of  the  cuQpany.  On  the  contiay,  It  afflrma- 
tlT^  appeared  from  sndi  proof  that  thje 
company  bad  taken  erecy  precaatioD  requir- 
ed by  law  and  costom  to  protect  Its  tm- 
ployes  while  wortJng  tai  tito  mine;  and,  as  tt 
la  not  dalmed  that  the  company  Is  a  goar- 
antor  of  the  safely  ot  Its  employes  while  so 
working,  there  coold  be  no  llabUlty,  In  the 
absence  of  some  ne^lguce  on  Its  piut.  The 
only  acta,  eocceptlng  those  of  an  employe  by 
the  name  of  Jones,  dalmed  by  the  respond- 
ents to  hare  shown  negllgmce  <m  the  part 
ot  0ie  company  was  that  of  the  stoppage  of 
the  TentUattng  machinery  from  Saturday 
night  nntU  Sunday  night  preceding  the  acd- 
Aeat,  which  occurred  on  Monday  morning, 
at  about  9  o'dodc;  but  there  Is  no  proof 
whatever  In  the  record  tending  to  show  that 
such  stoppage  of  the  machinery  during  such 
interval,  when  coupled  with  the  fact  of  Ita 
being  started,  and  continuously  run,  for  a 
period  of  12  or  14  hours  before  the  time  of 
the  accident,  was  In  any  manner  an  act  of 
negllgwce  on  the  part  of  the  company.  As 
to  the  acts  of  the  employe  Jones,  we  think 
the  proof  does  not  show  that  at  the  time 
of  the  accident  he  stood  in  the  relation  to 
the  deceased  o£  a  vice  principal  of  the  com- 
pany. We  are  aatlsfl'Bd  with  what  was  said 
by  us  In  the  opinion  In  the  case  of  Sayward 
Garlson,  1  Wash.  St  29,  23  Pac.  Bep.  830; 
but  we  do  not  think  that,  under  the  deflnt- 
tion  of  a  vice  prindpal  therein  given,  Jones 
occupied  such  a  rdatlon  to  the  company. 
He  had  by  virtue  of  his  employment  no  right 
to  control  the  action  at  the  minors  in  the 
prosecution  of  their  work.  Such  control 
was  vested  In  another  employe  of  the  com- 
pany, known  as  the  "inside  boss."  Tbe  only 
control,  if  any,  that  Jones,  as  "fire  boss," 
had  of  the  men  was  to  direct  them  to  leave 
the  place  where  they  were  working,  and  go 
to  another  place,  it  their  continuance  at 
work  in  the  first  place  was  In  his  opinion 
dangerous;  but,  even  if  we  assume  that  In 
determining  that  question,  and  directing  the 
'  emplf^es,  by  vlrtoe  d  the  autborlty  ao  given 


Um,  be  would  be  acUng  aa  a  Tiee  piliwbMdt 
It  doea  not  foUow  that  at  tte  time  of  the 
acddent  he  was  engaged  in  Oe  dnly  re> 
quired  of  him  as  such  vice  prlnc^j^st  In  the 
sltoatimi  In  whicb  be  found  the  deceased  par- 
ty and  Am  witness  WilUams,  and  while  they 
were  together  up  to  the  time  of  the  accident, 
he  had,  by  virtue  of  bis  duties  as  "fire  boss," 
no  right  whatever  to  control  their  action. 
Oonsequently,  at  that  time  be  did  not  stand 
In  any  sndi  rdatloo  to  them  as  wonld  make 
the  company  responsible  for  his  acts.  Be- 
sides, it  dearly  appeared  that  if  said  Jones 
was  guilty  of  soch  negligence  as  occasioned 
the  aoddent,  the  deceased  party  was  guilty 
oi  contributory  negligence.  If  any  one  had 
any  reaaim  to  suspect  the  preswce  ttt  dan- 
gerous gases  at  the  point  where  they  were, 
he  had,  uaAer  the  proof,  tbe  same  reason 
to  suspect  its  presaice.  If  he  dM  suspect 
sudi  to  be  the  fact,  his  remaining  In  that 
spot  for  the  time  he  did,  engaged  in  con- 
versation having  no  refer«ice  to  the  prosecn- 
tlon  of  tbe  wwk  the  mine,  was  In  itsdt 
an  act  of  ne^lgence  <»  his  part  If  he  did 
not  entertain  such  suspicion,  there  Is  no  rea- 
8on  to  Bup[>o6e  that  Jones  did,  and.  In  its  ab- 
sence, what  be  did  would  not  necessarily 
show  nes^lgence  on  his  i>art.  Fnrthw,  we 
think  it  appears  afflrmativdy  from  the  iffoofs 
<^ered  on  the  part  <tf  the  plaintUfs  that  de- 
ceased actively  contributed  to  the  act  of 
Jones,  wbldi  It  is  claimed  led  to  the  acd* 
dent,  by  the  remark  whidi  he  made  to  him 
just  before  the  explosion  occurred.  The  only 
reaiHHiable  explanation  of  the  action  of  Jones 
when  he  commenced  to  get  up  with  his  lamp 
above  his  head  is  that  it  was  his  Intention  to 
test  the  air  close  to  the  roof  of  the  passage, 
for  the  purpose  of  ascertaining  whether  or 
not  there  was  any  gas  In  that  locality;  and 
bis  reply  to  the  remark  at  that  time  made 
to  him  by  the  deceased  shows  that  he  rested 
upon  title  assurance  of  the  deceased  that  there 
was  no  gas  there,  and  that  for  that  reason 
he  could  safely  open  his  lamp  for  the  pur- 
pose of  lighting  his  pipe,  without  making 
any  fiu'ther  investigation.  On  each  of  the 
grounds,  then,— (1)  that  there  was  no  suffi- 
cient proof  tending  to  establish  negligence 
on  the  part  of  the  company;  (2)  tliat,  If  such 
negligence  was  shown,  It  affirmatively  ap- 
peared from  the  proofs  that  the  deceased 
contributed  thereto,— the  plalntlttB  had  failed 
to  make  a  case  against  the  defendant,  and 
the  motion  for  a  nonsuit  should  have  been 
granted;  and,  whatever  may  be  held  as  to 
the  effect  upon  such  motion  of  the  defendant 
going  Into  Its  defense,  it  Is  clear  that  it  is 
entitled  to  the  benefit  of  such  motion,  if  at 
the  time  the  proofs  are  finally  closed  they 
are  not  sufficient  to  establish  a  prima  facie 
case  of  liability  to  the  plaintiffs. 

After  a  careful  examination  of  all  the 
proofs  In  the  record,  we  are  unable  to  find 
anything  which  could  In  any  manner  aid 
the  plaintiffs'  caaa   The  Judgment  must  be 
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(Wash. 


iwerned,  irad  fte  cause  remanded,  with  in- 
Btruetlons  to  grant  the  nonmlt,  as  mored  for 

the  defendant 

STILBS  and  ANDERS.  JT..  concur. 
8G0TT,  J.   I  concur  In  the  result 


WBYMOUTH.  OMBtjr  Ownwitssktncr,  et  sL,  v. 

PORT  TOWN8BND  *  8.  B.  CO. 
CBnprameOoiutof  Wuddngton.  Jum  SO,  1898.) 

iUlLBOU)  COKTAKiaS— APPBOraiATIOIT  O*  CODNTT 

Bo4i>— Bjuiiuu«  IdAMun— Elxpsms  w  Kb- 

LOOATION. 

Under  1  HiU'i  Code,  li  1669.  1670.  pro- 
rkllQg  that,  If  a  railway  companj  locate  the  bed 
«f  Its  road  on  anr  portion  Of  the  track  occupied 
br  an  estaUlifaed  territorial  or  oonnty  road.  It 
■hall  be  reqxuisible  to  the  county  "for  all  ex- 
penses incurred"  in  relocatiof  and  opemng  the 
portion  of  laid  road  so  appropriated,  a  com- 
plaint, In  an  action  bj  a  conntr  agaloit  a  rail- 
road company,  alleging  that  the  ezpoise  of  re- 
locatiiig  and  opeoiog  a  road  so  destroyed  and 
appRHMsted  by  defendant  *is  and  wiU  be"  a 
entam  warn,  without  aTorrlng  that  any  sndi 
•ipMisa  has  been  incnrred,  does  not  state  a 
eaase  of  aetton. 

Appoal  from  npcclor  conrtf  Jefferwxi 
oonntjp;  Morris  B.  BsAs,  Jndga 

Action  hy  Andrew  WeymortOi.  George 
Oooper,  sod  H.  L.  Blan  chard,  comity  com- 
mlssioQen,  against  the  Port  Townsend  A, 
Bontbem  Ballroad  Company.  From  a  Judg- 
ment for  deCendaa^  plaintm  w^eaL  Af- 
flniied. 

B.  B.  HbodT*  Fma.  Atty.,  for  a^c^lttnta. 

DUNBAB.  0.  J.  TUs  was  an  action 
iHQQght  by  the  county  commls^onerB  of  Jef- 
ferson county  against  the  Port  Townsend  & 
Southern  Railroad  Company  to  recover  the 
sum  of  $30,000,  being  the  alleged  expense  of 
relocating  and  opening  a  portion  of  the 
county  road  alleged  to  have  been  destroyed 
and  appropriated  by  respondent  It  Is  con- 
ceded by  both  appellants  and  respondent 
that  this  action  was  brou^t  under  the  jsro- 
vlslons  of  the  statute,  and  that  the  statute 
Is  exclnslTe,  and  thwefore  from  that  stand- 
point we  wlU  discuss  It  The  complaint  al- 
leges the  location  and  construction  of  the 
railroad  upon  the  track  occuirted  by  the 
county  road,  and  alle^  the  destruction  of 
the  ocnm^  road  tbweby  for  about  four 
miles.  TbB  allegation  with  reference  to  the 
damage  Is  as  followa:  **13iat  the  eizpense 
of  relocattnc  and  opmlng  Hut  portion 
the  road  so  destroyed  and  appropriated  bgr 
defendant  aa  afbresald  Is  |uid  will  be  the 
sum  of  thirty  tboasand  dollars;*'  and  Judge- 
ment Is  priced  fi>r  In  that  sum.  lliere  Is 
no  allegation  that  13ie  road  has  been  relo- 
cated or  opened*  or  that  any  eocpense  bas 
been  Incurred.  At  titie  time  of  the  trial  the 
dsfiandant  objected  to  the  Introduction  of 
any  OTtdeoce  In  support  of  the  complaint 
because  the  cmnplalttt  did  not  state  a  cause 
of  action  against  ttie  defendant  ud  be- 


cause the  suit  was  not  brought  In  the  cor- 
porate name  of  ibe  county.  TbB  objection 
was  sustained  by  the  court,  and  the  cause 
was  dismissed.  It  Is  only  necessary,  tm 
the  final  determlnatl<m  of  this  canse^  to  a»- 
lice  the  objection  that  flie  complaint  does 
not  state  facts  sufficient  to  state  a  cause  of 
action.  The  statute  (sectioos  16A9,  UfTO.  1 
BSU%  Code)  provides  for  the  ap^oprlatfen 
of  lands  by  a  rallwi^  company,  and  the  lat- 
ter part  of  section  1670  reads  as  follows: 
"And  provided  further,  that  If  such  cor- 
poration locate  the  bed  of  sudi  railroad  or 
canal  upon  any  portion  of  the  track  now  oc- 
cupied by  any  established  territorial  or  coun- 
ty road,  said  corporation  shall  be  reeponal- 
bla  to  the  coonty  commissioners  of  saM 
county  or  counties  In  which  said  territo- 
rial or  county  road  so  apiffoprlated  la  locst- 
ed.  for  aB  erpensea  Incnired  said  coonty 
or  counties,  In  relocating  and  opening  the 
portion  of  said  road  so  appropriated.**  It 
Is  avldait  that  under  tlie  prorMona  of  flito 
law  the  relocating  and  opening  are  condi- 
tions precedent  to  tbib  ilgbt  of  reconrr  c( 
damages.  Tbo  Isngnage  is,  **for  aB  cs- 
penses  incurred.*'  The  allegation  of  ifee 
complaint  is  that  the  eKpaue  ot  ralocatfng 
and  opening  "win  W  the  aom  of  fao.OOO. 
There  is  no  allegation  that  there  has  been 
a  rdocaUng  or  opening,  or  even  that  there 
win  be  a  relocating  or  opening.  Tin  statute 
may  not  be  a  good  on^  hat  tt  li  certainly  a 
plain  one,  and  is  not  snsceptiUe  of  eee- 
stmctlfm.  nie  complaint  does  not  state  a 
cause  of  action,  and  the  Judgment  of  the 
court  li  therefore  affirmed. 

8TILB8,  HOTT,  BOOlT,  aM  AltDBBflt 
JXt  concur. 


8TATB  T.  DOB  at  aL 

(SnpraneOonrtof  WaahfaigtoB.  JmaaO^UBM 

Cbikiiul  LAW^lHroBiu'nnN--JtuT  bt  Dxnm 
— Appbal. 

1.  Where,  In  Ae  caption  of  an  Informatlae. 
the  case  is  entitled  the  "State  t>t  WaahingbNT 
ualnat  the  defradants*  naming  them,  it  sofi- 
dently  ajmears  that  as  itfosacotion  Is  in  dw 
name  of  tibe  state. 

2.  The  deputy  eoonty  derkt  bdng  duly 
anallfied  to  adminlater  oaths,  may  and  ahooM 
dgn  the  jurat  to  the  verification  of  aa  informa- 
tloD  without  mmtioning  Ids  prindpaL 

S.  Objections,  on  appeal  in  a  erimtoal  ease* 
whloh  are  not  made  in  the  brief,  are  not  end- 
tied  to  consider* tion. 


Appeal  from  superior  court,  Whatcom  i 
ty;  John  R.  ^f^nn.  Judge. 

Information  against  John  Doe  and  nkoinis 
Devlne  for  larceny.  Def endanti  were  am- 
vlcted,  and  a^peaL  Affirmed. 

Oral  Plrinor,  tor  avpellants.  Hkml  O. 
Newman.  Proa.  Atty.,  far  1!ie  Stated 

HOTT,  J.  Tlure  waa  a  auggestton  by  tts 
appellantB,  at  the  <nal  argument,  ttiat  lbs 
tnfwmatlon  waa  void  for  the  reason  that  tt 
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4!d  not  appear  tlierefrcm  tliat  tbe  pronco- 
tlon  waa  In  the  name  or  on  behalf  ct  tbe 
state.  This  objectlfw  was  not  made  In  tbe 
brief  of  appdlanta,  and  tot  that  reason  tbej 
wore  not  entitled  to  be  heard  In  regard  tliero- 
to;  but  In  Tiew  of  tbe  fact  that  tbe  arsvment 
went  to  the  extent  of  claiming  that,  by  rea- 
son of  such  omission,  the  oourt  neTer  bad 
any  Jnrlsdictlon  of  tbe  subject-matter,  tt  Is 
best  that  we  should  pass  upon  the  objection. 
In  the  captl<»i  of  tbe  information  the  case 
was  entitled  as  the  "State  of  Washington  t." 
the  defeodantB,  (naming  tbem,)  and  we  think 
that  thereby  it  was  sulfidently  shown  that 
tlie  prosecution  was  in  tbe  name  of  tiie 
«tate  of  Washington,  and  that  tbe  informa- 
tion was  snffident,  so  tar  as  that  p4^t  Is 
concerned. 

The  only  other  qoeetion  presented  for  trar 
4etermlnatlon  Is  as  to  the  sufaoiency  of  tbe 
Jurat  of  the  officer  before  whom  the  Informa- 
tion purported  to  have  been  verified.  Such 
Jurat  Is  signed  by  the  deputy  county  clerk 
of  Whatcom  county  In  Us  own  name,  with- 
out any  refermoe  therein  to  bis  ]Hlncii>al; 
and  it  Is  claimed  on  tbe  part  of  tbe  appd- 
lants  that,  such  being  the  fact.  It  Is  as  thongh 
no  Jurat  whatever  liad  been  attached  to  the 
Terlflcatioo.  and  that  the  Information  stands 
■as  an  unrerlded  om.  There  la  some  ques- 
tion whether  or  not  we  would  set  aside  a  con- 
TicUoD,  r^ularly  obtained  in  all  otbw  re- 
spects, for  the  simple  reason  that  the  in- 
formation apon  which  the  trial  was  had  bad 
not  been  verlfled  by  the  prosecntiug  attorney, 
Imt  It  Is  not  necessary  that  we  stwuld  decide 
HiBt  question  now.  It  la  conceded  by  the  ap- 
-pellants  -that  tbe  pmwn  before  whom  the 
Teriflcatlon  of  tbe  Informatiott  was  had  was, 
as  deputy  county  derk,  duly  qualified  to  ad- 
minister oattis,  and  that  if  1m  had  done  so  in 
the  name  of  his  iHindpal,  hlmsplf  as  4ep- 
uty^  the  T^lfication  would  be  as  good  as 
thou{^  taken  before  the  principal  liimself. 
Upon  prindple,  we  are  unable  to  see  any  rea- 
son for  the  distinction  claimed  by  the  appel- 
lants. If  the  deiHity  la  authorized  to  admin- 
Jater  the  oarth,  and  the  person  appears  befors 
him  and  la  sworn.  It  Is  In  fact  a  good  veslfl- 
catlon;  and  to  bold  that  tbe  validity  thoreof 
la  destroyed  becaose  tbm  officer  thus  antbor- 
taed'to  administer  tbe  oath  signs  in  his  own 
-offlcial  capacity,  rather  than  that  of  the  offi- 
cial capacity  of  his  principal,  would,  to  our 
minds,  be  a  yielding  of  all  substance  to  the 
merest  shadow  of  a  tecfanloallty.  It  Is  not 
virtue  of  tbe  official  character  of  his 
principal  tbat  lie  is  authorized  to  administer 
the  oath,  but  by  virtue  of  his  own  offldal 
-character  as  a  deputy;  and  In  <mr  oplnlim  It 
■is  not  only  proper  tbat  he  staonld  sign  in  his 
own  <tfldal  capacity*  bat  mnoh  more  aj/ipro- 
prlate  than  to  do  so  la  ths  name  of  his 
prladpaL  Not  only  is  tbe  action  of  flie  dqh 
utf.  In  this  casot  sanctioned  by  reason,  bat 
it  is  also  fully  sanctioned  by  ths  great  welgbt 
-of  autliorlty.  In  soma  of  the  cases  it  has 
baen  held  tiiat  a  Jurat  algnad  atthsr  in 


name  of  ttie  iMlndpal  or  tbat  of  the  deputy 
was  good;  in  others,  that  it  must  be  signed 
In  the  name  at  tiie  deputy  who  by  law 
was  authorized  to  administer  the  oath.  And 
the  industry  of  the  appellants  has  not  en- 
abled them  to  bring  to  our  attention  a  slu^e 
case  which  holds  that  where  the  deputy  Is, 
by  virtue  of  the  statute^ authorized  to  admin- 
ister an  oath,  his  attestation  thereof  should 
be  made  in  tbe  name  of  his  prindpal,  rather 
than  his  own.  Tbe  only  cases  which  th^ 
have  dted  are  those  which  hold  tbat  a  depu- 
ty sheriff,  In  serving  and  making  return  of 
process,  must  do  so  in  the  name  of  Us  prin- 
cipal, and  not  In  his  own  name.  Bat  these 
cases  are  easily  disttogoMied  from  tbe  one 
at  iMT.  llie  most  of  them  are  from  tlie  state 
of  CaUfomla,  bat  that  they  are  not  authority 
in  the  case  at  l>ar  Is  fully  shown  by  other 
and  later  cases  from  tbat  state.  In  which  it 
has  been  expressly  held  tbat  a  deputy  clerk 
possessed  aU  the  powers  of  the  derk,  and 
could  act  In  his  own  name,  or  that  of  bis  prin- 
clpaL  See  Toucbard  v.  Grvw,  20  OaL  150; 
iixUltT  V.  Boggs,  2S  OaL  U6.  See.  also, 
Uerh«n,  Pub.  Off.  g  670;  Oalender  v.  Ol- 
cott,  1  tflch.  844;  Wheder  T.  Wllklna,  10 
Ulch.  78;  Westbrook  v.  Mliler.  S6  MldL  148, 
22  N.  W.  Bep.  2S6;  Wats  r.  Barrett,  (Minn.) 
41  N.  W.  Bep.  4fi0;  Hemdon  v.  Reed,  (Tez. 
Sup.)  18  S.  W.  Rep.  esa.  some  at  these  cases 
not  only  htrid  a  verification  Uln  tbe  one  under 
consideration  good,  but  go  further,  and  hold 
that  it  would  be  ridiculous  to  say  that  such 
oath  was  swwn  to  be<bre  the  principal  by 
the  deputy  when  in  fact  the  deputy  was  the 
only  person  having  any  connection  whatever 
witii  the  transaction,  and  his  antbOTity  was 
derived  directly  from  tbe  statute,  and  not  in 
any  sense  from  such  prindpal.  TTie  Judg> 
ment  and  sentenoe  most  be  affirmed. 

DUNBAR,  O.  J^KoA  8TILB8,  ANDBRS, 
and  BOOTT,  31^  flooeor. 


FORT  TOWNBBND  NAT.  BAMC  v.  POUT 

TOWNSBND  OAS  &  VUBh  00.  «t  sL 
(Supreme  Court  of  Washinffton.  June  80, 1808.) 
TRUfsrsB  or  CoBFoaiTB  Stoct— Rbo(»datioii. 

Oode  1881, 1  2429,  provides  tlut  a  trans- 
fer of  corporate  stock  Hhall  not  be  valid,  ex> 
eept  between  parties,  ootll  the  same  is  record- 
ed in  tbe  bo^s  of  the  corporation.  Sectlra 
2482  provides  that  "any  stockholder  may  pledge 
bis  stock  by  a  delivMy  of  the  certificate,  •  •  • 
but  may,  nevertheless,  mpmaent.  the  same  at 
all  meetings,  and  vote  as  a  itockhdder."  The 
chapter  further  provides  that  the  books  ctmtatn- 
tog  the  reooid  of  shar^olders  shall  be  open  far 
the  inspection  of  any  of  the  "stockholders  or 
creditors  of  such  eturiKMrstion."  Hdd,  that  the 
title  of  the  pledgee  of  stodc  is  supariw  to  that 
of  the  poidiaser  on  execution  agamst  the  pledg- 
ing stnckholdsr,  thon^  tbs  trsasf^  ts  as 
pledgee  Is  set  reoocded. 

Appeal  from  siqwrhw  court.  Jefferson  coun- 
ty; Monli  B.  Saiiiii^  JndgSb 

AettoB  by  th»  Port  Tcmrnna.  Naltaia 
SMk  acilHt  Ilia  Pwt  TosnsMd  Oh  *  VMI 
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<'iinip»iir  nnd  oOias  to  reoorw  certain 
bliarus  of  stock  of  defendant  oorporatloii. 
IMalntlff  had  Judgment,  and  d^ndanti  ap- 
peal. Reversed. 

BalUnfrer  &  Longtiary,  (Samad  T.  Doag- 
laaB,  of  counsd.)  for  app^ilanta.  Oarroll  & 
Kolide  and  B.  W.  J^mlngs,  for  reaptntdeut 

HOYT,  J.  Hila  Is  a  cfmtrorentr  as  to  60 
shares  of  the  capital  stock  of  tbe  defendant 
corporntlon,  as  between  the  respondent  cor- 
poration and  the  appelant  Sanmd  T.  Doog- 
laa.  *Rie  reepondwt  claims  as  tte  pur- 
chaaer  of  the  shares  at  an  execution  aal^  aa 
the  pn^erty  of  the  persmi  In  whose  name 
each  shares  were  standing  on  the  books  of 
the  cOTporatlon  at  the  date  of  such  sale. 
The  appelant  Douglaas  dlalms  as  pledgee  of 
the  same  person.  Hie  cwtlflcateo  tor  said 
shares  were  by  such  owner  Indorsed  and  de- 
Urraed  to  Bu<di  idedgee  aa  seonrltT  for  a  cer- 
tain sam  of  money.  Hie  hen  of  the  ezecu- 
tlon  sale  at  which  the  respondent  purchased 
went  ba(^  to  the  date  of  the  lery  by  attach- 
ment, at  which  time  the  respondent  had  no 
notice  of  said  appellant's  hiterest  in  the 
Aares,  or  of  the  same  having  been  In  any 
manner  transferred  by  the  record  owner 
th^^f.  but  It  did  have  such  notice  before 
the  date  ot  the  execution  sale.  We  are 
called  upon  to  decide  under  these  droom- 
Btances  to  whom  In  equity  tiiese  diares  be- 
longed. It  bedng  conceded  for  the  purposes  of 
thte  deddon  that  the  pledgee's  Interest,  If 
be  has  any  at  all.  Is  suffldent  to  absorb  the 
entire  value  of  the  stock.  Section  2429  of 
the  Code  of  1881  provides  as  follows:  "The 
stock  of  the  company  shall  be  deemed  per- 
sonal estate,  and  diall  be  transferalde  'In 
such  manner  as  shall  be  prescribed  by  the 
by-laws  of  the  company;  but  no  transfer 
shall  be  valid,  except  between  the  parties 
thereto,  untU  the  same  shall  have  been  en- 
tered upon  the  books  of  the  company,  so  as 
to  show  the  names  of  the  parties,  by  and 
to  whom  transferred,  the  numbers  and  des- 
ignation of  the  shares,  and  the  date  of  the 
transfer."  And  section  2432,  as  f(^ows: 
"Any  stockholdOT  may  pledge  his  stock  by 
a  delivery  of  Uie  certificate  or  other  ert- 
dence  of  his  Interest,  but  may,  nevertheless, 
r^resent  the  same  at  all  meetings  and  vote 
as  a  stockholder."  There  is  a  further  pro- 
vldon  In  the  sections  contained  In  the  same 
chapter  as  the  ones  above  set  out  that  the 
books  of  the  corporation  containing  the  rec- 
ord of  shar^olders  shall  be  open  at  all 
proper  hours  for  the  Inspection  of  any  of 
the  stockholders  or  creditors  of  such  corpora- 
tion; but  there  Is  nowhere  In  the  statute  law 
of  the  state  any  provision  which  gives  any 
other  person  than  a  stockholder  or  creditor 
of  the  corporation  any  right  of  access  to 
Buoh  books. 

l%ree  questions  are  thus  fairly  preoented 
to  us  for  dedsLon:  (1)  Does  a  tranaferee  of 
Aares  ot  sbotik  of  a  ocwporatlon  In  this  state 


(WmSU. 

take  ttOe  to  waA  Aum;  aa  acntnit  a  creditor 
<tf  the  transferrer,  before  the  leatetratton  of 
■odi  transfer  In  flie  boob  of  aw  oorpcwa- 
tiMiT  It  In  the  absenoe  of  notice  of  aacb 
transfer  before  the  execution  sale,  he  does 
not,  wOl  the  fact  that  notice  ot  his  Inteceat 
Is  glTcn  before  SDcOk  nte  aTall  him  In  aid  of 
his  tltleY  (8)  If  boat  the  above  qpeetlons 
are  decided  advwsdy  to  the  rl^ts  of  saeih 
btmsferee,  does  a  pledgee  of  such  sto^  oc- 
cupy any  bettor  portion?  Nearly  all  of  the 
states  tat  the  Union  have  statutory  provistwis 
resembling  those  of  our  own  upon  this  sub- 
ject, and  the  course  of  dedidona  thereunder 
has  not  been  mtlrely  nnlfwm;  yet  we  think 
a  careful  InveoUgatton  of  aU  of  the  cases 
will  show  that  whve  the  statute  contains 
substantially  the  same  proyiedomi  as  ours, 
and  does  not  oontiUn  any  additional  provl- 
Bkms  wheret^  all  persons  Interested  have  a 
right  of  aocesB  to  the  records  of  stock  of  tike 
corporation.  It  has  been  almost  universally 
held  that  an  nnreccnded  tranafw  Is  good  aa 
against  a  purchaser  at  execution  sale  Against 
the  owner  of  reoord,  erea  although  sndi  pup- 
chaser  has  no  notice  whatever  of  such  trans- 
fer. The  courts  of  a  very  great  majority 
of  the  states  in  the  Vvioa  have  announced 
this  doctrine,  and  many  of  them  have  done 
so  wbea  interpreting  statutes  having  mndi 
more  positive  provWona  about  tbe  recording 
of  such  transfera,  and  their  invalidity  If  not 
so  recorded,  than  those  of  our  own.  We 
shall  not  att«npt  to  discuss  ttiese  cases  at 
any  length.  They  are  too  numerous.  The 
prindple  iqion  whldk  a  m^wity  of  the  de- 
cisions seems  to  rest  is  that,  by  the  express 
provlsiona  of  the  statute,  the  transfer  be- 
tween  the  parties  Is  good,  and  that,  since  the 
general  rule  in  equity  Is  that  a  purchaser 
at  a  Judidal  sale  wUl  take  the  real.  Instead 
of  the  apparent.  Interest  of  the  judgment 
debtor,  It  follows  that  1^  the  application  of 
SQoh  rule  tbe  purdiaser  at  a  sale  of  such 
stock  would  in  equity  take  Mily  sndi  Interest 
therein  as  the  judgment  debtor  had  at  the 
time  the  lien  «iforced  by  the  execudon  sale 
attached.  It  Is  true  that  otu*  statute  pro- 
vides that  these  tranafere  AaM  not  be  valid, 
^ceptlng  as  between  the  parties,  until  the 
record  thereof  is  made;  but  a  fair  construc- 
tion (rf  this  provision.  In  the  light  of  those 
as  to  who  are  entitled  to  examine  such  rec- 
ord. Is  that  such  Invalidity  only  exists  in 
favor  of  the  corporation  or  its  credltorB. 
They  are  the  only  ones  who  are  oiabled  to 
ascertain  anj^thing  about  the  ownership  of 
the  stock  from  the  books,  and  for  that  rea- 
son it  must  be  held  that  It  Is  In  thdr  interest 
alone  that  such  books  are  required  to  be 
kept,  and  the  transfas  made  of  reoord  there- 
on; and  It  would  be  illogical  to  h<dd  that  a 
record  in  a  book  whloh  was  In  no  manna 
k^  for  the  benefit  of  the  creditors  of  a 
stockholdrar  should  In  any  manner  avaU  him 
to  defeat  a  transfer  wMch  by  the  statote  Is 
made  good  as  betwe«i  his  debtor  and  the 
poison  to  whom  ha  transfers  tbe  stock. 
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Where,  by  expreai  language,  tlie  Btatato  of 
the  state  luid  declared  that  an  tmrecorded 
transfer  should  not  be  ralld  for  ai^  purpose 
whatever  nntll  recorded,  or  that  a  transfer 
of  the  stock  could  oaly  be  made  b7  certain 
formalltlefl,  among  which  was  that  of  having 
it  recorded  In  the  transfer  book,  the  courts 
were  no  doubt  Jostlfled  In  holding  that  nntU 
such  record  had  been  made  there  had  been 
no  transfer  at  all,  erm  as  between  the  par- 
ties; or  wtiere  the  language  as  to  the  trana- 
fer  and  record  thereof  was  similar  to  onrs, 
bat  the  sisitute  contained  an  additional  pro- 
Tlrion  that  the  record  botdc  of  sodi  transfers 
ahoiUd  be  opm  to  fb»  Inspectloa  of  any  per- 
son.  It  has  been  well  held  that  andi  statutes, 
contftmed  aa  a  wh<de,  made  the  transfw 
booik  a  puhUc  reond.  and  that  an  entry  there- 
on of  a  transfer  waa  aa  neceMary  to  mstaln 
Ilia  title  of  the  transferee  aa  tttm  reoordlng 
of  a  Aattel  mortgage  or  Un  of  aale  to  so** 
tain  It  when  snob  record  Is  made  a  necee- 
aary  requisite  to  the  porfection  of  flie  title 
of  the  bolder  theretmder.  Bat  none  of  tltefle 
cases  are  of  any  yaloe  under  a  statute  like 
ours,  and  we  can  see  no  reason  whatever 
toe  holding  tliat  bj  reason  tbereof  then  baa 
been  any  change  made  in  the  general  rule 
m»  to  what  Interest  of  a  debtor  la  readied  hf 
a  sale  on  execution  against  him. 

It  Is  not  nedbaaary  ibat  we  dioald  say 
mnch  8fl  to  the  second  qirastloa  abora  stated. 
It  la  pn>p«,  bowerw.  to  obserra  In  regard 
tbereto  that  among  the  few  courts  whioh 
have,  under  statutes  slAiilar  to  ours,  bdd 
the  title  of  llie  pnnsbasw  at  Uie  execntton 
sale  good  as  against  an  unrecorded  transfer, 
are  those  of  ttie  state  of  OaUtomla.  in  which 
state  it  has  been  ezpresriy  held  that  If,  at 
the  date  of  Uie  sale,  the  porehasar  had  no- 
tice of  the  equities  of  Ilia  tranrferee,  he 
would  take  subject  tbereto,  so  that.  If  we 
were  to  adopt  the  Gallfomla  rule,  It  would 
not  aid  the  oontention  of  the  respondent  It 
will  be  seen  from  the  above  that,  In  onr 
opinion,  a  transferee  takes  a  good  title,  but, 
evea  If  he  did  not.  It  Is  (dear  to  ns  that  un- 
der the  protons  of  section  24S2,  above 
dted.  a  pledgee's  interest  could  not  be  divest- 
ed by  an  execution  sale.  Said  section  seems 
to  dearly  Intend  that  a  stockholder  may 
l^edge  his  stock,  and  yet  to  all  Intents  and 
purposes,  aa  between  himself  and  the  com- 
pany and  his  fellow  stockholdera,  be  treated 
as  the  owner  thereof.  This  ooold  not  be  If 
the  pledgee,  In  order  to  protect  himself,  waa 
compelled  to  have  the  aaeignment  r^olhrly 
made  to  him,  and  a  tranaf^  thereof  reoord- 
ed  In  the  books  of  the  corporation,  for  so 
soon  as  that  waa  done  he  would  become,  as 
between  himself  and  ttis  ooiporallon,  flie 
owner  of  the  stock. 

The  suggestion  of  Hie  respondent  that  the 
transfer  tiins  to  be  recorded  mlf^t  be  a  con- 
ditional one*  setting  cvt  the  tacts,  does  not 
meet  with  our  approval,  for  the  reason  that 
it  would  so  comi^lcate  the  question  of  the 
title  to  the  stook,  as  between  the  corporation 


and  Its  sto^hluMers,  as  to  seriously  Interfere 
with  the  buslneai  of  the  corporation.  A 
great  deal  might  be  said  in  favor  of  the  con- 
struction which  we  have  above  given  to  our 
statute  growing  out  of  the  hlstwy  of  the 
growth  of  transactions  In  the  stock  of  oor- 
porattons.  It  Is  a  matter  of  common  knowl- 
edge that  shares  of  stock  In  corporations  of 
all  kinds  are  treated  as  personal  property, 
transferable  by  indorsement  and  d^very, 
and  from  the  vwy  necessities  of  the  business 
of  a  corpcwatlon.  In  the  manner  In  which  all 
corporations  are  now  conducted,  that  role 
whldi  will  most  enoonrage  tiie  transfer  et 
their  stock,  and  give  to  eertUkates  as  nnidk 
as  possible  the  tbmiester  of  oommerdal  pa- 
per, will  best  subserve  the  public  tntereeta, 
We  do  not  feel,  bowerer,  called  Vsfoa  to  en- 
ter upon  any  clabOTfttiim  of  tids  subject 
We  think  that  the  applloattoa  of  well-SBttled 
rules  of  constmetim,  when  applied  to  our 
statute,  will  warrant  the  oondotfon  to  whldt 
we  have  arrived.  The  Judgment  must  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  dismiss  the  action. 

DUNBAB,  a  J.,  and  RCILBB,  ANDBBa 
and  SOOCT.  XJ.,  ooncnr. 


DUGOAN  V.  PACIFIO  BOOM  CO.  et  sL 
(Supreme  Court  of  Washhwton.  Jane  30, 1803.) 
CoaroB4Tio:iB  —  Conteaot  bt  Omcsas  — EsTor- 

Id  an  action  on  a  note  porporting  to 
have  been  made  by  defendant  corporotlnn, 
wliere  it  appears  that  all  the  business  of  de- 
fendant. Including  the  maktns  of  numerous 
similar  notes,  had  for  a  long  time  been  trans- 
acted by  its  president  and  secretary,  who  exe- 
cuted the  note,  and  that  their  actions  bad  al- 
ways been  Informally  ratified  tr  paying  the 
notes,  and  otherwise^  d^endaot  u  esb^iped  to 
deny  the  authority  et  such  officers  to  ozeeuta 
the  note. 

Appeal  fnmi  superior  court,  Ska^t  county; 

B.  C.  Million,  Judge; 

Action  on  a  prmnlssory  note  by  V.  M. 
Duggan  against  the  Pacific  Boom  Company 
and  Adolph  Behrena.  Plalntilf  had  Judg- 
ment, and  defoidanta  appeal.  Affirmed. 

Dunning.  Richards,  Murray  ft  Pratt,  tor 
appellants.  MllllMi  ft  Houaer  and  D.  H. 
Hartson,  for  respcmdent. 

HOTT,  jr.  This  acti<»  waa  Ivonght  to  re- 
cover an  amotmt  allied  to  be  due  upon  a 
note  purporting  to  be  that  ot  the  appellant 
the  Padflc  Boom  Company.  It  was  signed 
in  Its  name  1^  Its  president  and  secretary 
and  treasurer.  The  defense  ot  the  appelant 
waa  that  the  otILcen  of  the  CMnpany  who  ex- 
ecuted the  note  were  not  authorized  so  to 
do  by  any  formal  actitm  oa  the  part  of  the 
board  ot  trustees,  nor  had  there  been  a  ratifl- 
caUon  of  their  aeti<»  by  the  company,  and, 
further,  that  at  the  time  such  note  waa 
given  the  company  was  not  Indebted  to  the 
plaintiff,  and  that  there  waa  bo  consider*' 
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tkm  th«refbr.  Upon  ttie  qneatlon  as  to  tiie 
autiu»1zatl(Mi  ot  Qua  officKB  to  exeeate  tibe 
uote,  It  appeared  txom  the  undisputed  proofli 
in  Uie  reoMid  tJmt  there  was  no  express  aa- 
ttaorliatioB  or  rsUflcajtkn  o(  aoch  action  on 
the  part  of  the  company.  It,  bowever,  ap- 
peared tLat  all  the  boslneaa  of  the  company, 
Including  the  making  at  uumwous  notea  ot 
the  kind  in  question,  had  been  tor  a  long  tima 
transacted  said  officers,  and  Informally 
ratified  by  the  company,  by  its  action  thureon 
In  paying  the  same,  and  In  other  respects. 
The  record  shows  that  not  only  bad  tills 
been  f>ccaaioaally  done,  bat  that  socb  was 
the  universal  coarse  ot  business  with  the 
company.  From  sacfa  proc^  It  appears  that, 
to  ail  Intents  and  purposes^  the  business  of 
the  company  had  been  transacted  by  the 
two  offloNV  who  signed  the  note  In  question, 
and  tha^  atthon^  this  oouzse  of  business 
had  been  con  tinned  for  a  long  period,  no 
fault  had  erer  been  foond  with,  the  action  of 
these  officers  in  so  conducting  the  business. 
Under  these  drcum stances,  we  think  that 
the  Jnry  were  jnstiSed  In  finding  that  the 
company  was  estopped  from  asserting  the 
fact  that  tlie  offioeirs.  In  execotlng  the  note 
in  question,  acted  outside  of  their  authority 
as  sudi;  and  In  our  opinion  the  Instruction 
of  the  court  upon  this  subject  fairly  submit- 
ted this  question  to  the  Jury,  for,  while  It 
Is  true  that  there  seems  to  be  no  afflrmatlTe 
proof  to  Justmy  the  court  tn  saying  that  the 
company  would  be  estt^ed,  under  th»  dr- 
cmnstances  shown  by  the  record,  if  the 
plaintiff  rdled  upon  such  practice  and  cus- 
tom, yet  we  think  that  under  the  drcnmstan- 
ces  proven  there  arose  from  the  course  of 
practice  a  presumption  that  all  who  dealt 
with  the  company  relied  thereon,  and  that 
for  that  reaacn  that  part  of  the  instmotion 
had  a  foundation  tn  the  i»<oofa;  and,  If  It  did 
have,  it  Is  conceded  by  the  appellant  that 
the  law  of  the  case  was  fairly  expressed 
therein. 

There  are  two  other  exceptions  which  it 
Is  necessary  to  notice,  and  they  may  well 
be  considered  together.  The  court  instructed 
the  Jury  as  fcrtlows:  "Now,  I  Instruct  yon, 
as  a  matter  of  law,  the  taking  of  a  note  fltmi 
a  third  person— as,  in  tills  instance,  the  tak- 
ing of  ttiB  note  ot  Mr.  Behrens  by  llr. 
Doggan  at  the  time  of  ddlverlng  iq>  the 
first  note— Is  not  In  itself  a  payment  of  t3ie 
debt;  bnt  the  fact  that  the  plaintiff  had  a 
note  of  the  c(Mnpany,  and  d^T«ed  that  up, 
and  took  Mr.  Behrois'  note.  Is  a  drcmn- 
stance  which  yon  oan  take  Into  eonaldeni^ 
tim  in  arriving  at  the  questitm  of  whether 
Mr.  Duggan  released  the  boom  company,  and 
took.  Mr.  Behr^is  tor  the  debt;  and  It  Is 
tot  you  to  determine,  gentlemen  of  the  Jury, 
tmder  all  the  eridence  and  the  instincdoni 
given  yon  by  the  court,  whether  Mr.  Duggan 
acoapted  Mr.  B^rois,  and  Rieased  the 
boon  company  from  this  oMlgaUoo.  If  Mr. 
Dncgan,  in  aeoeiMlas  the  not*  oC  lir. 
BaknB%  dU  not  fataue  tbo  boom  eon- 


paor.  as  I  hare  InstniefeBd  joa  beCtu^.  It  la 
not  a  payment  of  the  debt,  and  oHiaeqoently 
the  boom  ctwapany  would  be  liable  upon 
the  note.  If  you  find,  under  tho  evidence  and 
the  lnstracti(Mis  ot  the  oonrt,  that  tliis  note 
has  been  legally  euoated."   To  the  giving 
of  tlds  Instruction  the  appelant  excepted. 
The  court  also  refused  to  give  the  following 
Instruction  asked  torbytbit  appelant:  "The 
taking  of  Behrcais'  note  and  surrendering 
the  company  note  was  presomptlTe  evidence 
of  payment  and  eactlngnlshment  of  the  orig- 
inal debt  between  idalntlfl  and  th«  Pacific 
Boom  Company.    If  you  believe  from  the 
evidence  that  the  note  sued  up<Ki  was  giren 
In  paym^it  or  exdiange  for  the  private  Atiit 
of  A.  Behrens,  then  you  are  instructed  that 
sndi  a  transactlmi  was  unlawful,  so  tar  aa 
this  company  was  concerned,  and  your  ver- 
dict should  be  for  the  defendant  Padflo 
Boom   Company."    The  Instruction  glvesi, 
when  faliiy  construed,  and  taken  altogether, 
does  not  so  misstate  the  law  as  to  lead  ns  to 
believe  that  the  Jury  were  misled  thereby. 
It  Is  true  that  the  douse,  "the  taking  of  the 
note  of  Mr.  Behrens  by  Mr.  Duggan  at  tbe 
time  ot  d^verlng  up  the  first  note  Is  not  in 
Itself  a  payment  of  the  debt,"  If  onexplalned. 
would  be  ernmeons;  bat  sudi  language,  when 
taken  In  connection  with  that  of  the  re- 
mainder cf  the  instruction,  Yalrly  anreyed 
to  the  Jury  the  Idea  of  the  ooart  that  such 
tect  alone  did  not  condusively  show  a  pay- 
ment of  the  original  debt,  and,  thos  inter- 
preted, it  stated  the  law  of  tho  case.  There 
are  a  few  cases  going  to  the  extent  of  hold- 
ing that  tiie  taking  of  a  note  of  a  third 
persfxi  from  a  debtor  Is  oondurive  evidence 
of  the  payment  of  the  debt,  wh^  such 
debtor  does  not  IndMse  the  note  of  such 
third  person;  but  the  wdght  <tf  authority  Is 
in  favor  of  the  proposition  that  the  Intent 
of  the  parties  at  the  time  <rf  the  transaction 
must  govern,  and  if  tt  appears  that,  at  the 
time  such  note  was  taken.  It  was  not  the  in- 
tent of  the  parties  that  it  should  be  received 
as  an  abscAute  payment  of  the  existing  lu- 
debtedneas,  then,  in  case  of  the  nonpayment 
of  snch  note,  the  payment  of  the  original  in- 
debtedoess  could  be  enforced.    Taking  the 
whole  instruction  under  conal deration  to- 
gether, we  think  the  jmy  were  snffldently 
Informed  of  this  rule  of  law.    If  the  ap- 
pellant bad  de^red  that  the  fnstmctloa 
Bhoold  be  more  definite  as  to  any  particular 
point.  It  should  hare  requested  a  proper  In- 
struction tn  regard  thereto,    tbia  it  attempt- 
ed to  do  as  to  <me  parttoUar  point  fn  the 
request  above  set  oat,  and,  had  It  been  con- 
tent with  asking  the  court  to  give  the  first 
dause  of  such  InstructlGn,  it  would  have 
probably  been  entitled  to  have  had  the  same 
given  to  tbe  Jniy,  aa  the  giving  ttureof  would 
have  made  more  certain  die  Intention  of  the 
court  in  the  Instruction  which  we  have  ben 
ooniddering.   Appdlant,  bowenr,  saw  lit  to 
coople  this  danse  with  anottier,  whidi.  ti 
our  oplnioai.  It  was  not  entitled  to  have 
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gXvea  to  tbe  jiu7,  and  embody  botti  eUuueft 
In  a  sln^e  Instracdoa;  and,  baying  dMie  so. 
It  ooiuiot  now  avail  itscU  at  an  exception  to 
iha  r^usol  of  the  court  to  gLre  audi  inatnic- 
tlon  as  a  wh<d&  The  latter  part  of  the  In- 
Btroctlon  BO  requeeted  Ignores  the  fact  that 
a  proper  ooaisldemtloa  might  hare  moved 
at  the  time  of  tbe  exeeulion  of  the  new 
note  from  Bebrena  to  the  cxHnpany,  and  that 
for  that  Teaaoa  the  note  be  given  not  tot  tbe 
accommodation  of  BehmiB,  bat  for  tlie  ac< 
cmnmodaUoa  of  the  company,  and  In  the 
prosecution  (tf  its  own  business  in  the  man- 
ner iD  which  the  proofs  show  it  had  been 
accustomed  to  do  it  We  find  no  error  In 
the  record,  of  suffldettt  macnitnde  to  Justify 
a  reversiil  of  the  Judgmoit,  and  it  most 
therefore  be  afflrmed. 

DUNBAR,  C.  J.,  and  STILSS, 
and  SCOTT,  JX,  ocmcur. 


8HBPABD  et  aL  T.  HllJi  at  aL 
(Sivrente  Gout  ^  Washington.  Joly  %  1893.) 
BnurBnAn  BboksmB'  AcwMa  fos  Two  Fabtibb 
— PosniTUBs  or  CoHMissiom. 

In  aD  action  for  ecMniniasioiis  on  a  sale 
of  land,  it  appeared  tlkat  plaintiffs  were  em- 
ployed 07  an  IntendiDff  pnreliaser  to  procara 
a  tract  such  as  he  wanted,  wtiereiqmn  they  ap- 
plied  to  defendants,  wbo  were  agents  for  tfie 
owner  of  a  tract  whidi  was  afterwards  sold 
to  such  iuteadiog  porchaser,  and  it  was  agroeA 
to  dirfde  commissionB  if  a  sale  ooold  be  ef* 
fected.  Plaintifls  snbmitted  the  land  and  tbe 
price  to  sndi  pardiaser,  and  did  what  ther 
oonld  to  effect  a  aale  to  him  without  rereaiing 
his  name  to  d^endants.  Beld.  that  plaintifls, 
havtDg  been  in  the  secret  employ  of  both  poi^ 
chaser  and  seller,  could  not  recover  commis- 
sions. 

Appeal  from  superlOT  conrtk  King  county; 
T.  J.  Hnmea,  Judgek 

Action  D.  B.  Btaepaid  and  J.  D.  Moody 
agnlnst  A.  P.  HQl  and  3,  Lorlng  WbltUng- 
ton.  From  a  jndgmoit  for  plalntlfta,  de- 
f  endanta  appeal.  Rerersed. 

Bausman.  Kelleher  dt  Emory,  for  aMKl- 
l&nts.  Thompson,  Edsen  A  Humphries,  for 
respondenta. 

DUNBAB,aj.  In  dlscnsalnff  thla  case, 
we  shall  proceed  on  the  theory  that  Sbepard 
and  Moody  are  proper  parties  plaintiff  in 
thla  action.  The  action  was  originally  be- 
gun by  Sbepard,  but  app^lanta  answered* 
averring  the  fact  to  b^  that  Moody  liad  an 
interest  bi  flie  controvert,  and  that  Shefpaid 
was  not  tbe  sole  party  tn  int^est  Upon 
this  suggestion  tn  &e  answer,  and  after  con- 
sultation With  Moody,  tbe  fact  was  conced- 
ed by  the  respondent,  and  an  amended  com- 
plaint was  filed.  In  which  Moody  was  made 
a  party  to  the  action,  and  aiHii^lanta  will 
not  now  be  heard  to  raise  the  obJectioB  tliat 
Moody  Is  not  a  party  tat  interest  Besides, 
tbe  testimony  shows  that  Sbepard  and 
Moody  were  to  share  alike  In  Htm  beneflta 
OomtDg  from  tbe  business. 


We  win  Mt  entar  lnt»  any  dlscnsdon  of 
tbe  Question  as  to  irbetber  tbe  land  sold 
was  actoajly  sold  to  Hawl^  or  to  Elliott 
If  sold  to  Blllott,  tiien,  of  course,  it  follows* 
and  is  conceded  by  the  respondents,  Uiat 
this  case  must  fail;  bat  that  question  was 
submitted  to  the  Jury,  the  testimony  is  con- 
flicting, and  the  Jury  evidently  believed  Uiat 
the  sale  was  made  to  Bawley.  There  Is 
sufficient  testimony  to  sustain  this  finding, 
and  tills  court  will  not  disturb  it  But,  con- 
ceding that  the  sale  was  made  to  Hawley, 
It  seems  to  us  that  It  Is  not  only  shown  by 
the  whole  testimony,  but  that  It  is  condn- 
fliv^  shown  by  the  testimony  of  tbe  plain- 
tiffs, that  this  Is  a  case  of  a  broker  obtain- 
ing a  commission  from  two  employers, 
whose  Interests  are  antagonistic,  and  that 
the  plaintiffs,  by  ttaelr  own  showing,  prove 
themselves  the  agoits  both  of  Hawley,  who 
desbred  to  purchase,  and  of  HUl  A  Whlttlng- 
ton,  who  ^slred  to  s«U,  snd  sie  therefore 
guilty  of  constmctiva  fraud.  We  think 
there  can  be  no  controversy  about  the 
onrectneas  of  the  proposition  that  a  broker 
who  is  In  the  secret  employ  of  both  par- 
ties cannot  obtain  a  commission  from  ei- 
ther. This  rule  is  based  upon  the  principle 
governing  agency,  via.  that  an  agent  owes 
his  whole  duty  to  bis  jsinclpal;  and  it  is 
easy  to  realize  the  fact  that  ha  cannot  ez- 
erclse  bis  whole  duty  to  two  principals, 
whose  intwests  in  the  subject-matter  <^  the 
agency  are  conflicting.  If  plaintiffs  were 
employed  by  Hawley  to  purchase  land  for 
him  they  became  hla  agents  for  that  pur- 
pose, and,  if  they  were  employed  by  defend- 
ants to  seU  tbe  same  land,  th^  also  became 
tttelr  agents;  and,  plainly,  th^  could  not 
do  their  whole  duty  to  either  of  their  prtu- 
cipala.  It  makes  no  difference  In  principle 
that  tiie  defendants  did  not  own  the  land, 
bat  that  they  were  employed  by  the  own- 
ers to  It  Their  chances  of  selling 
would  naturally  be  dlualniahed  If  the  pur- 
chaser, in  addition  to  the  price  asked  by 
them,  liad  to  pay  a  percmtage  to  their  agent 
In  thla  case  the  land  to  Hawley  was  S  per 
cent  higher  than  It  would  liave  been  if 
plaintiffs  tuid  not  been  employed  by  him. 
The  chance  of  his  purchasing  was  lessened 
in  that  proportion.  H«ice,  the  plaintiffs  difl 
not  do  their  duty  to  their  pdndpale,  the  de- 
fendants. So,  too,  on  the  other  hand,  they 
failed  to  do  tholr  whole  duty  to  their  other 
principal,  Hawl^.  They  became  in  fact 
both  purchasers  and  Beilera,— dual  capacities^ 
which  the  policy  of  the  law  condemns. 
When  a  man  Is  Intrusted  with  the  business- 
of  anotbra,  he  will  not  be  allowed  to  pr^Jn- 
dloe  his  employer's  Interest  by  so  r^esent- 
Ing  the  business  that  he  will  realize  some- 
thing out  of  it  for  hims^  outside  of  the  re- 
muneration of  the  employment  Or,  as 
was  more  fcurdbly  expressed  In  8  Tomlins' 
Brown,  ParL  Oas.  63:  "The  ground  on 
which  tiie  disquallflcation  nets  Is  no  othei 
than  that  prlnclpla  which  dictates  that  a 
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man  cannot  be  boOi  Judge  and  party.  No 
man  can  serre  two  maatan.  He  that  la 
Intniated  yrifb  ttie  Intercsta  of  otiiera  can- 
not be  allowed  to  make  tlie  boslneaa  an  ob- 
ject of  Intoest  to  Umself,  becauae,  from  a 
frailty  of  natore,  one  who  baa  the  pow«- 
win  be  too  readDy  adaed  wiUi  Inclination  to 
use  the  OKMnrtnnlty  for  aerrinff  Us  own  in- 
tereat  at  the  ezpenae  of  thoae  fbr  whom  be  la 
intrusted.  The  danger  of  temptation  from 
the  facility  and  advantage  for  wrongdoing 
which  a  imrtlcalar  altaation  afFwda  does, 
ont  of  flie  mere  neceaalty,  work  a  dlaqnali- 
dcatlon."  It  la  nnneceeaarj,  howerorr  to 
enlarge  on  thla  principle,  or  to  qnote  anOiorl- 
tlea  In  support  of  It,  aa  It  la  cmceded  by 
the  reapimdenta  Ibat  anch  Sa  the  law  gor- 
emlng  the  case,  where  a  ivoperty  owner 
employs  a  broker  to  tcU  real  estate  for  him, 
and  where  the  broker  secretly  takes  em- 
ploymoit  frmn  tiw  penon  to  whom  he  Is 
going  to  sell  real  estate,  and  thereby  serves 
two  masters  for  the  purpose  of  doubling  bis 
commlsdon;  bnt  th^  Inalst  tbat  this  case 
ta  eaaOr  dlstlngnldied  fnnn  that  Und  ot  a 
caae,  and  that  this  Is  slmplv  the  kind  of  a 
case  where  one  Is  em^oyed  to  Introdoce  the 
^myer  and  aeUer,  In  which  case  It  la  nn- 
donbtedly  the  law  that  the  middleman  Is 
entitled  to  receive  a  ronnneratlon  from  both 
hnyet  and  sellar.  Bemal  cases  ai»  dted 
by  respondents  In  support  of  tUa  doctrlnot 
but,  as  we  understand  the  erldence  in  this 
case*  neither  the  fiicte  nor  the  reasoning 
of  thoae  authorities  will  apply  to  the  case 
at  bar.  From  the  plalntlffa'  own  testimony, 
they  did  have  something  dse  to  do  than  to 
Introduce  the  buyer  or  seller,  or  bring  them 
together.  O^iey  plainly  undertook  with  one 
party  to  buy,  and  with  the  other  party  to 
aelL  Indeed,  we  should  Judge  from  the 
complaint  Itself  that  the  action  was  brought 
<m  the  theory  that  plaintiffs  were  land  bro- 
kers, and  were  employed  to  sell  the  land  In 
quest](m.  Certain  It  la  that  the  testimony 
of  the  i^alntiffs,  not  taking  Into  account 
the  testimony  of  the  defendants,  conclusive- 
ly ahowa  tbat  tbey  understood  the  fact  thor- 
oughly, that  tiiey  did  do  something  dise  than 
to  Introduce  the  bi^er  and  s^ler.  They 
submitted  the  land  to  Hawley,  and  submit* 
ted  the  price  to  him,  and  did  everything 
they  could  to  make  a  sale.  They  boldly  tes- 
tify that  they  did  not  Intend  to  reveal  the 
name  of  the  purchaser  until  they  knew 
whether  he  intended  to  purchase.  There  Is 
notlilng  In  the  testimony  to  distinguish  their 
actions  from  the  actions  of  the  ordinary 
land  broker  who  Is  em^doyed  to  sell,  except- 
ing that  their  direct  employers  did  not  own 
the  land,  which,  as  we  have  before  sala, 
does  not  change  the  principle  gorenilng  this 
case. 

D^endants*  motion  for  a  nonsuit  should 
have  bem  granted,  for  there  was  sufficient 
uncontradicted  testimony  to  show  that  plaln- 
tifh  were  secretly  In  the  employ  of  both 
buyir  and  seller,  and.  If  the  Jury  had  been 


^opecly  InsU'iicted  ooneemlng  tb»  law  gar- 
emlng  such  cases,  the  verdict  should  have 
been  fOr  the  dsCendants  In  tbls  case.  TUB 
case  would  have  to  be  reversed  In  any  event, 
for  llie  lnstniGtl<ms  oomidained  of  by  ap- 
p^antn  an  palpably  «ironeons;  and  we 
think  tbs  eoceeptlons  tatan  t^r  tbe  appdlanta 
were  as  definite  as  the  manner  In  which  the 
Inatmcthma  were  given  by  Hie  oourt  would 
allow,  and  Inasmuch  as  the  Caeta  testified 
to  tiw  plalnttEb.  in  onr  Judgment,  pr»- 
cinde  tbMn  from  a  tocovery,  tiw  nonsuit 
should  have  been  granted.  The  judgment  Is 
therefore  reversed,  and  the  cause  remand- 
ed, with  Instmctlona  to  grant  ths  nonsuit 
asked  by  the  defHidants.  ' 

8TILBS,  ANDBRS,  HOTT,  and  SCOTT, 

JJt  CODCU* 


WBLLS  et  at.  T.  GOLDifBlA  NAT.  BANK 

OP  NEW  WHATCOM. 
(SaiMreme  Court  of  WaaUngtMi.   July  11. 1893.) 

AmCHMBKT— LaBOB  CLAIM  NOTICBS  — DlSVtBUI. 

Ad  attacliing  creditor  may  dlsmln  bU 
action  and  release  the  attschmeot  befwe  sale 
withoQt  being  liable  to  lalrarera  who  have  served 
labor  claim  notices  therein,  under  1  Hill's  Code, 
I  3124,  allowing  laborers,  tu  all  cases  of  attscfa- 
ment,  ezeeatioo,  and  similar  writs,  having 
claims  against  defendant,  to  giTS  notice  tli««of 
at  any  time  before  actual  sale  of  the  propnty, 
declaring  them  preferred  claims,  and  providing 
that  the  officer  shall  par  them  oat  of  the  pro- 
ceeds of  the  sale,  and  providing,  farther,  ia 
case  the  claims  are  dispated,  for  actiani,  in 
which  case  the  officer  la  required  to  retain  soffi- 
cient  of  the  prooeeds  to  await  their  detBmh» 
tion. 

Appeal  from  superior  court,  Whatoom 
county;  John  R.  Winn,  Judge. 

Action  by  Edward  Wells  and  others 
against  the  C<dumbla  National  Bank  of  New 
Whatcom.  From  a  Judgment  tor  idalntifls 
defendant  appeals.  Reversed. 

Bladk  &  Learning,  tor  appelant  L  13. 
Maxwell,  fOr  reapondenta. 

SCOTT,  J.  Appellant  commenced  a  suit 
against  one  Foster,  and  caused  a  writ  of  at- 
tachment to  be  Issued  therein  against  his 
property,  under  whldi  the  sheriff  seised  co- 
taln  of  his  chattels.  The  reapondenta  h&% 
then  served  labor  dalm  notices,  under  sec- 
tion 8124,  VOL  1,  of  Hill's  Gode.^  Snbse- 


'1  Hill's  Code,  I  8124,  i^ovldee:  *1n  cases  of 
ezecQtions,  attachments,  and  writs  of  rimUar 
nature,  except  for  daims  for  labw  doue^  any 

*  *  *  laborers  who  have  claims  against  the 
defendant  for  labor  done^  may  give  notice  of 
their  daims,  *  *  *  at  any  time  before  the 
actual  sale  of  property  leriad  oa,  and  •  •  * 
sadi  officer  must  pay  to  such  person,  out  of 
the  proceeds  of  the  sale,  the  amount  each  I* 
entitled  to  receive  for  services  rend«ed  within 
60  days  next  preceding  tiie  levy  oi  the  writ. 

•  •  The  section  further  provides  for 
an  action  In  case  a  daim  is  disputed,  and  re- 
qnirea  the  o&eee  to  retain  sufficient  iwoceeds 
of  the  sale  until  the  action  Is  deteraiined,  tits 
claims  of  laborws  bdng  dedared  greamd 
claims. 
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quently,  and  before  Jodgment,  appelant  dla- 
mlaaed  mM  action,  and  tba  property  sttacb- 
«a  was  xtfeuad  by  tta  iheritt,  and  dellTerad 
to  Foster,  wboNiapim  Foster  executed  adiat- 
tel  mortage  vpaa  said  property  to  appdlant 
The  mortcage  was  snbseqciieiifly  ftffedosed, 
and  the  proceeds  arlring  frc«a  a  sale  of  the 
j)roper^  were  applied  upon  thm  nmrtgage 
debt,  bat  vrere  Insiiffleleiit  to  satisfy  it.  Be- 
spondmts  brougbt  thts  acttoi  against  appel- 
Innt  to  recover  the  amount  of  their  several 
labor  claims,  and,  obtaining  Judgment  Ihwe- 
f  or.  an  appeia  was  taken. 

In  oar  opltdon,  tboe  was  no  finmdation 
for  Buc^  an  action,  llhe  service  of  tlw  no- 
tlce  [HX)vlded  for  by  the  statute  aforesaid 
does  not  create  a  Uoi  npon  the  property, 
nor  make  the  plaintiff  In  the  actlra  responsi- 
ble for  the  amount  of  uaA  labor  claims. 
Said  statute  provides  that  such  daims  shall 
be  first  paid  oat  of  the  proceeds  of  the  prop- 
erty, when  sold.  No  oUigatlon  rests  ap<m 
the  plaintiff  In  such  action  to  prosecute  the 
same  to  a  Judgment,  and  a  sale  of  the  prop- 
eety  solsed,  even  thon^  the  result  of  a  fail- 
ure to  do  so  may  be  to  prevent  the  claimants 
under  the  notices  from  collecting  their  claims 
therein.  The  statute  seems  to  be  Inefficient 
and  defective  t<x  the  purpose  of  creating  and 
prescrf  Ing  a  Uea,  unless  the  property  Is  actu- 
ally sold.  However,  as  to  whether  the  court 
could,  upon  an  application  thertfw,  have 
taken  any  steps  to  preserve  and  enforce 
such  claims  in  said  original  suit,  we  are  not 
culled  upon  to  decide,  for  It  was  not  asked 
to  take  any.  This  case  Is  brought  upon  the 
theory  that  It  was  incumbent  on  the  plain- 
tiff to  proceed  with  such  suit  after  the  serv- 
ice of  the  notices,  which  is  not  well  fomided. 
No  fraud  Is  charged  against  appellant,  in 
any  way,  but  a  legal  liability  Is  urged  as 
resting  npdn  It  to  pay  such  labor  daims. 
under  the  facts  stated.  Revised. 

DUNB^  a  J.,  and  HOYT,  ANDBB8,  and 
STILES,  JJ.,  cimcnr. 


WHTTINO  MANUF'a  CO.  v.  GEPHART. 

(Supreme  Coart  of  Washingtoa.    July  11, 1893.) 

SaUB— WUT  CONSTITCTSS— RB80tB61OX--BlLL  OW 

Sals— RscoHDiNo. 

1.  A  sale  of  personal  property  without 
change  of  poMctslon  or  record  of  a  bill  of  sale, 
thongb  no  bill  of  sale  is  made,  is  void  as  to 
creditors,  under  Gen.  St  f  1454,  providing  tliat 
no  "bill  of  sale"  for  the  transfer  of  property 
shall  be  valid  axalnit  existing  creditors  where 
the  property  Is  left  in  the  vendor's  possession, 
unless  "said  bill  of  sale"  be  recorded;  the 
words  "bill  of  aale"  first  mentioned  being  equiv- 
alent to  "sale." 

2.  Where  one  who  has  sold  and  delivered 
goods  on  credit  takes  them  back  in  payment  of 
the  price,  the  transaction  Is  not  a  resdssion  of 
the  sale,  as  the  sale  has  become  complete,  and 
the  title  has  vested,  bat  is  a  resale  by  the  buyer 
to  the  seller,  and  therefore  within  Gen.  St.  | 
14&4.  making  a  sale  invalid  as  against  CMd- 
ItOTS  and  Innocoit  porchasera,  where  the  ven- 
dor retains  possession,  unless  a  bill  of  sale  Is 
recorded. 

T^.no.l— 11 


3.  Even  if  this  could  be  held  a  mere  re- 
scission, it  could  not  be  so  held  where  part  of 
the  goods  had  been  disposed  of  hj  the  buyer, 
and  the  seller  took  back  only  the  remainder,  as 
the  original  sale  could  not  be  divided  up  into 
separate  contEaeta  of  pnrdiase  of  the  different 
articles. 

Appeal  from  superior  court.  King  county; 
Richard  Osbom,  Judge. 

Action  by  the  Whiting  Manufacturing 
Company  against  James  U.  Oephart.  recetv- 
er,  to  recover  possesskm  of  certain  goods. 
A  uMiflnit  was  gmoted,  and  a  Judgment  rate 
dered  for  defendant,  from  which  plalntttt 
appeals.  AJBrmed. 

The  goods  soni^t  to  be  lecorered  in  this 
case  were  originally  sold,  together  with 
vtbtr  goods,  by  plolntifl  to  one  W.  O. 
Relcheneker,  a  merchant,  trtio  never  paid 
tor  the  same.  The  other  goods  were  dis> 
posed  of  by  RelChen^er,  and,  on  his  be> 
coming  flnsndally  emharassed,  be  made  an 
arrangement  with  plaintiff  1^  which  the 
xoods  In  controversy  were  trauaf erred  to  n 
in  paymoit  of  Ito  6UUm  ag^nst  him;  i^n* 
tiff  sending  Relcheneker  a  credit  MH,  show- 
ing a  full  settlement  of  the  dalm,  and 
Reldieneker  <diarging  back  the  amount  of 
the  claim  <m  his  botda.  nie  goods  were 
not  delivered  to  plaintiff,  bat  It  merely  In- 
structed Relcheneker  to  act  as  Its  ngeat, 
and  sell  the  goods  on  Its  account,  and  re- 
mit the  proceeds.  Afterwards  tba  goods 
were  attached  by  other  creditors  of  Relche- 
neker, and  def»idant  was  appotnl^d  recdv- 
w.  It  was  fdalmed  Ij  defendant  that  flie 
transactiou  was  a  sale  by  Belehendter  to 
plaintiff,  and  that  It  was  void  as  against 
his  other  creditors,  because  no  blQ  of  sale 
was  recorded,  as  required  by  Gen.  St  | 
1454.  That  section  provides  that  "do  bffi 
of  sale  for  the  transfer  of  personal  prop- 
erty shall  be  valid  as  against  existing  cred- 
itors or  Innocent  purchasers  where  the  prop- 
erty Is  left  In  the  possession  of  Uie  vendOT, 
unless  said  bm  of  sale  be  recorded,"  etc 

WUey  A  Boetwi(^,  for  appelant  Wnidt 
A.  Ste^.  for  reqrandent 

HOYT,  J.  The  only  reasonable  construo- 
tion  of  sectbm  1454,  Oen.  8t,^  Is  that  thereun- 
der no  sole  ot  perscmal  property  is  valid  as 
against  existing  creditors  or  Innocent  pur- 
diasOTS  where  the  property  Is  left  in  the  poa- 
session  ot  the  vendor,  unless  sm^  sale  be  evi- 
denced byamem<Mandumlnvnitlng,and8aGh 
memorandum  be  recorded  In  the  auditor's  of- 
fice of  the  county  In  whldi  the  property  Is 
Mtaated  within  10  days  after  such  sale  shall 
have  been  made.  The  coDStmction  of  said 
•ectloD  contended  tor  by  the  appellant  would 


^Gen.  St  I  14S4,  is  as  foUows:  "No  bill  of 
sole  for  the  transfer  of  pwsonal  property  shall 
be  valid  as  against  existing  creditors  or  Inno- 
cent purchasers  where  the  properly  is  left  la 
the  possession  of  the  vrador,  unless  said  bill 
of  sale  be  recorded  In  the  anditor's  office  of  the 
county  in  which  the  pr(4>erty  Is  sitnatad  with- 
in ten  days  after  snen  sale  shall  be  made." 
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lead  to  Mich  results  as  to  make  It  the  duty 
cf  conrts  to  avoid  such  oonstmctlon,  If  tlie 
langoage  used  will  allow  them  so  to  da  If 
the  constructloii  contended  for  by  It  be 
ad ted,  a  sale  not  erldraiced  by  a  memoran- 
dom  In  writing  would  be  good  without  any 
condition  whatever,  while  one  thus  evld^iced 
would  only  be  good  upon  condition  that  the 
memorandum  so  evWecdng  the  sale  should 
be  recorded,  as  required  by  the  statute.  The 
language  used,  when  taken  in  connection 
with  the  other  provlstona  of  tiie  statute  re- 
lating to  the  some  subject,  Is  not  such  as  to 
lead  us  to  believe  that  the  legislature  Intend- 
ed such  a  condition  of  things.  The  construc- 
tion which  we  have  above  suggested  does  no 
violence  to  the  language  oi  the  section,  ex- 
cepting that  we  construe  the  clanse  "no  bill 
of  sale"  as  though  it  read  "no  sale,"  whldi 
we  think  It  is  necessary  that  we  should  do  In 
otAw  that  the  evident  Intent  of  the  legisla- 
ture should  have  force.  Thus  construing  our 
statute,  it  Is  evident  that  If  the  transaction 
between  the  appellant  and  the  one  to  whom 
It  ori^nally  sold  the  goods  in  controvosy  Is 
to  be  treated  as  a  sale.  It  cannot  have  force 
as  against  the  respondent,  as  a  r^resnitatlve 
of  the  creditors  of  such  persou.  There  was 
no  bill  of  sale  executed  between  the  parties, 
nor  was  there  any  sufficient  delivery  by  the 
■eller  to  the  purchaser. 

Appellant  contends,  howevw,  that  the 
transaction  should  not  be  treated  as  a  sale, 
but  rather  as  a  rescission  of  the  contract  of 
sale  originally  made  by  the  appellant.  In 
our  opinion  this  position  Is  not  tenable.  The 
contract  of  purchase  had  been  entirely  com- 
pleted by  an  absolute  delivery  of  the  goods, 
and  the  title  thereto  had  vested  In  the  pmv 
chaser.  Sudi  being  the  case,  his  title  could 
only  be  divested  as  to  creditors  and  bona 
fide  purchasers  by  the  same  formalities  as 
were  necessary  to  constitute  an  original  sala 
Besides,  It  appears  reasonably  certain  from 
the  record  that  the  entire  contract  under 
which  the  goods  had  been  ori^nally  bought 
could  not  be  rescinded,  for  the  reason  that 
some  of  such  goods  had  been  disposed  of  by 
the  purchaser.  There  could,  therefore,  be  no 
reedasion  unless  the  original  transaction 
could  be  divided  Into  as  many  separate  con- 
tracts of  purchase  as  there  were  articles  pur- 
chased. This  could  not  be  done,  as  it  Is  evi- 
dent ttiat  a  ringle  contract  of  purchase  cov- 
ered all  the  goods  embraced  1b  an  entire  bill, 
and  it  could  not  be  rescinded  unless  all  ot 
such  goods  were  so  situated  that  they  could 
be  returned  to  the  seller  In  consideration  of 
Ills  release  of  the  pnnAoser  from  the  pay- 
ment of  the  purcliftse  price  thereof. 

As  we  gather  the  facts  from  the  record  in 
this  case,  a  certain  portion  of  the  goods 
billed  by  the  appellant  to  the  purchaser  had 
been  sold  by  him,  and  the  attempt  to  rescind 
only  went  to  those  remaining  on  hand. 
Wheal  we  consider  these  facts  In  oonnectton 
with  all  the  other  drcnmstances  surrounding 
the  transacttoD,  It  seems  dear  to  na  ibat  It 


was  not  a  rescission  of  the  former  contract, 
but  was  In  fact  a  resale  of  the  goods  to  the 
original  owner  thereof.  This  resale  ml^t 
have  been  good  as  between  the  parties,  but 
cannot  have  force  so  far  as  creditors  are  coik 
eemed.  This  was  the  view  taken  by  the 
court  below,  and  Its  judgment  must  be  af- 
firmed. 

DUNBAB.  a  J.,  and  SOOTT,  AlfDESBS, 
and  snuaa,  33^  ooocur. 


NIOHOLS  et  al.  v.  OPPEBMANN  et  aL 
(Supreme  Ooort  of  Washington.  July  11, 1S83.) 
Parol  Evidisoe— Exchasos  op  Laxds. 
In  a  suit  for  specific  performance  of  an 
exchange  of  lands,  it  appeared  that  deeds  hsd 
been  prepared  by  the  i»irtiefl,  and  left  with  a 
third  person,  to  be  delivered  In  case  defoidants 
should  approve  of  the  land  to  be  conveyed  t» 
them,  but  the  control  of  the  respective  deeds 
did  not  pass  from  the  grantors  therein.  Betd, 
that  the  deeds  so  delivered  were  not  escrows, 
and  hence  did  not,  in  the  absence  of  a  Tatid 
written  contract,  Justify  the  admission  of  tes- 
timony to  show  the  conversations  of  the  parties 
prior  and  leading  up  to  the  signing  and  d^poift 
of  the  deeds.    Hoyt,  J.,  dissenting. 

Appeal  firom  supwtor  court,  Fierce  oonnty; 
Frank  AUyn,  Judge. 

Specific  performance  by  X  M.  Nichols  and 
L.  E.  Handley  against  Albert  Oppermann 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal  Affirmed. 

Taylor  &  McKay,  for  appeOantik  DoiAfr- 
tls  ft  Vogg  and  John  P.  Oass,  for  re^isid- 
ents. 

SCOTT.  J.  Plalntlfflb  aUese  that  they  had 
ento^  into  an  agreement  with  certain  of  the 
defendants  for  an  exchange  of  lands,  and 
they  brou^t  this  action  to  enforce  a  specific 
performance.  Judgment  was  rendered  for 
the  defendants,  and  the  plaintiffs  appealed. 
Deeds  had  been  prepared  and  signed  by  flie 
respective  parties,  and  deposited  with  John 
P.  Oass,  one  of  the  defendants,  who  was 
the  genoid  legal  advise  and  attwnej  for 
the  others.  The  c«nplalnt  did  not  allege 
whether  the  contract  was  in  writing  or  by 
parol  The  answer  of  the  defendants  denied 
the  auctions  of  the  complaint,  and.  by 
way  of  affirmative  defense,  the  aiuwer  <rf 
some  of  the  defendants  admitted  that  there 
bad  been  n^tiatlons  betwem  them  and 
the  plaintiffs  Io<^lng  to  an  occhange  of 
lands,  but  denied  that  they  had  ever  agreed 
upon  the  terms  thereof.  It  was  dalmed  that 
the  deeds  had  been  prepared  as  a  matter 
of  convenience,  and  to  avoid  unnecessary 
delay  In  case  said  defendants  shonld  agree 
to  such  exchange  after  an  Inspectloa  of  the 
lands  to  be  copveyed  to  ttiem  by  the  plain- 
tiffs.  There  were  other  rondlttons  also  con- 
nected with  said  negotiations,  which  It  wiU 
be  unnecessary  to  notice.  Appellants  gmb- 
plain  of  certain  mUngs  of  the  court  prevent- 
ing them  from  offering  testimony  to  show 


Digitized  by 


Wash.) 


COLUMBIA  ft  P.  S.  B.  00.  «L  dULBEEta. 


168 


the  TutooB  talks  and  eonT«natlona  of  tbe 
pttrtlcM  lalor  to^  bnt  leading  up  to,  tbe  liga- 
ing  and  deposit  of  Uie  deeds.  The  yBneral 
propos!tJon  is  admitted  tbat  an  oral  contract 
to  conrer  nal  estate  esnnot  tw  eniSoreed, 
Imt  It  Is  claimed  bjr  appeUants  flist  In  tUa 
Instanes  tbe  dtftedants  walvod  ttw  point 
that  tbe  COD  tract  was  not  in  writing  bj 
Tlrtne  of  their  pleadinss.  We  are  tmaWe 
to  agree  with  appdlants'  contention  In  this 
resard.  The  contract  aUeged  was  squarely 
denied  In  the  answers,  and  In  the  afflrma- 
tire  matter  set  up  It  was  not  admitted  that 
any  cmtract  bad  been  made.  It  is  farther 
contoided  by  tbe  app^lante  that  the  deeds 
were  left  with  said  John  P.  Cass,  -to  be  de- 
Urered  to  tiie  appdlants  upon  tbe  satiefac- 
tl<»  of  a  mortgage  by  them  upon  the  land 
to  be  conr^ed  to  defendants,  and  that,  as 
tbe  deeds  were  signed  and  deposited  with  a 
Oilrd  penon,  parol  proof  might  be  made  of 
the  contract  otherwise.  The  condition  upon 
whldi  a  deed  is  delivered  in  escrow  may  rest 
in  and  be  prored  by  parol.  This  Is  as  far 
the  role  extrads»  and  It  presupposes  a  ralld 
contract  to  conrey.  Our  statute  (volume  1, 
f  1422)  reacta:  "All  CDnveyances  of  real 
eetatob  or  of  any  interest  therein,  and  all 
contracts  creating  or  evidencing  any  Incnm- 
branoe  vpon  real  estate^  AaU  be  by  deed." 
To  constitute  a  deed,  tb«e  must  be  a  d^v- 
ery  to  tbe  grantee  personally,  or  to  some 
tidrd  person  for  blm.  A  d^xtelt  of  a  deed 
with  a  third  pemoa,  to  be  delivered  to  the 
jnnntee  upon  tlie  happening  of  some  future 
certain  event,  has  been  held  snfflcient  to  con- 
stitute the  deed  an  escrow*  and  oontnd  of  It 
in  such  a  case  has  passed  out  of  the  gran- 
tor's bands.  But  wtiere  the  happening  at 
the  ercnt  is  uncertain,  or  where  the  grantor 
retains  or  reserves  control  over  the  Instru- 
mmt,  it  Is  not  an  escrow.  Nor  is  such  an 
undellTered  deed  evidence  of  a  valid  con- 
tract to  convey,  tor  it  Is  essential  that  the 
writing  reonired  by  tbe  statute  be  deliv- 
ered. Where  there  exists  a  previous  valid 
contract  to  ccmvey,  tbe  conditions  upon  wtddi 
the  deed  is  deposited  may  rest  In  snd  be 
proved  by  psr(^  In  the  case  of  Thayer  v. 
Lace,  23  Ohio  St.  62,  where  the  deed  was 
retained  Igr  the  grantor,  the  tenns  upon 
which  it  was  to  be  delivered  were  evidenced 
by  a  contract  In  wrltiag,  wlildi  was  deliv* 
ered,  which,  however,  was  not  full  and  ex- 
plicit, sod  tbe  deed  was  resorted  to  for  the 
purpose  of  aiding  It.  In  tbe  cfise  at  bar 
there  was  no  written  contract  to  convey  the 
lands,  nor  bad  possession  thereof  been  trans- 
ferred, so  as  to  constitute  a  part  perform- 
anoe  of  •  parol  cuitract  to  render  It  valid. 
Even  if  a  case  could  be  found  sustaining  the 
plalntiCb*  contention  here,— which  we  very 
much  doubt,-4t  Is  evident  ttiat  the  over- 
wheimlng  weight  of  auttaorl^  is  against  it, 
and  the  evldoice  offered  of  the  various  talks 
between  the  psrties  to  prove  tbe  contract  al- 
leged was  locompetent  for  sucb  purpose,  and 
was  proi»erly  excluded.   Bonham  v.  Craig, 


80  M.  a  224;  Oampbdl  t.  thomai^  42  Wis. 
487;  Fopp  r.  Swanke^  (Wis.)  81  N.  W.  Be|^ 
»1«;  FItcb  T.  Bunch,  80  OaL  209;  Wlar  t. 
Batdoxt  (Neb.)  88  N.  W.  Bep.  22.  JUgnunt 
affirmed. 

DUNBAR,    a         Ud   ANDBBB  and 

STILBS;  J3.,  conenr. 

HOYT,  J.  I  dlBsent.  I  llitaik  the  nsgo- 
tlations  between  the  parties  should  have  been 
allowed  to  be  shown  as  tending  to  explain 
the  conditions  upon  wUdi  the  deeds  were 
to  be  delivered. 


COLUMBIA  A  P.  S.  B.  GO.  v.  CHILBERO, 
Treasurer. 

(Bapreme  Court  of  Wadilngton.  July  11,  181)3.) 
Taxation  —  UmroRinTT  —  Exncprioir  or  Bail- 

BOAD  FEOPEKTX  —  OBOSS  EABNIXeS  AOT  —  LlA- 

BiuTX  TO  HcmcirAi.  Taxation. 

LAct  Wash.  T.  Nov.  28.  1889;  (Laws 
Wash.  1883,  p.  64.)  Imowu  as  the  "Oross  Baro- 
taga  Law,"  whidi  provided  (eectloQ  1)  for  the 
taxation  of  the  gross  earnings  of  raUrosd  eor- 
poratioast  and  exempted  them  from  all  other 
taxes,  was  not  in  conflict  with  Organic  Act 
Wash.  T.,  (Rev.  St.  U.  8.  |  1924.)  which  pro- 
vided that  "all  taxes  shall  be  eqnal  and  uni- 
form, and  no  distinction  shall  be  made  In  the 
aBseu meats  between  different  kinds  of  prop- 
ert7,  but  the  assessments  shall  be  according  te 
the  valae  of  the  Drop^ty."  since  snch  provlalon 
did  not  prohibit  the  legislature  from  exempting 
the  property  of  any  person  or  corporatloQ  from 
taxation. 

2.  Tbe  fnrther  provision  for  the  taxation  ot 
tile  gross  earnings  'in  Iten  of  any  and  all  other 
taxes  npon  any  railroad  *  *  *  wr  opon  the 
equipment,  appurtenances,  or  appendages  there* 
of,  or  ui>on  an;  other  property  sltnated  in  this 
territory,  belonging  to  the  corporation  owning 
or  operating  mtb  railroad,"  did  not  limit  tlie 
exemption  from  taxation  to  property  actually 
used  In  the  operation  of  railroads,  bat  exempt- 
ed all  property  of  snch  corporations. 

3.  Under  the  charter  of  the  dty  of  Seattie* 
which  gives  the  dty  the  ri^t  to  tax  sU  prop> 
•rty  withhi  its  limits  "whidh  Is  by  law  taxable 
for  tOTltf^al  and  county  purposes,"  sadi  dty 
had  no  authority  to  Impose  taxes  on  the  prop' 
erty  of  a  railroad  company  which  was  exempt- 
ed by  general  law  from  taxation  for  territonal 
and  county  pnxposeo. 

Appeal  from  supolOT  oonrt^  King  county; 
L  J.  Llch ten  berg,  Judge. 

Action  by  the  CoIumUa  A  Puget  Sound 
Railroad  Company  against  A.  Ohllberg,  treas- 
nrer  and  delinquent  tax  collector  of  the  city 
of  Seattle,  to  enjoin  defendant  from  selling 
certain  property  belonging  to  plaintiff  for  do- 
Unquent  taxes.  From  a  Judgment  tar  ^aliF 
tiff,  defendant  appeala  Affirmed. 

The  taxes  sought  to  be  collected  were  lev- 
ied ou  ^  property  of  plaintiff  hj  tbe  dty 
of  Seattle^  tor  ttie  year  188B,  for  mnnidpal 
purposes.  Plslntiff  claimed  that  under  Act 
Wash.  T.  November  28,  1883,  (Laws  Wash. 
1883,  pL  M,)  being  an  act  no  provide  for  tbe 
levy  and  otrtlectlon  of  taxes  upon  the  pro^ 
erty  of  railroad  companies,"  and  Imown  as  the 
'^roes  Bamlngs  Law,"  Its  property  was  ex- 
empt from  taxation  for  such  year,  and  tbe 
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dty  had  no  power  to  lery  or  collect  roch 
taxes.  Section  1  of  tbe  act  proved  for 
taxation  of  tiie  gron  eanilii«8  ct  railroad 
oorporatlons  'in  lieu  of  any  and  all  other 
taxes  upon  any  railroad  *  *  *  or  npon 
the  eqnlpmoi^  appnrtoiancea.  or  appendages 
Uiereot  or  i^on  any  other  property  sltnated 
In  this  terrltwy,  bdonglnff  to  the  corporation 
oviiilng  ta  Iterating  such  railroad,"  etc. 

Gea  Donworth  and  Jas.  B.  Howe,  for  ap- 
pellant  Andrew  f.  Burlel^  for  respond- 

HOYT,  J.  It  la  contended  on  tlie  part  of 
the  appellant  that  the  act  of  Noyember  28, 
1883,  commonly  known  as  the  "Gross  Earn- 
ings Law,"  was  Told  for  the  reason  that  It 
was  In  conflict  with  the  organic  law  of  the 
tarltory.  The  proTlslon  of  the  organic  act^ 
which  It  Is  claimed  was  violated  In  Its  enact- 
ment was  as  follows:  "All  taxes  shall  be 
equal  and  uniform,  and  no  distinction  shall 
be  made  In  the  assessments  between  differ- 
ent kinds  of  property,  but  the  assessments 
shall  be  according  to  the  ralue  of  the  prop- 
erty."  If  the  legislation  In  question  estab- 
lished a  different  rule  of  taxation  as  to  any 
class  of  property  from  that  by  virtue  of 
which  taxes  are  Imposed  upon  other  classes, 
It  was  void  by  reason  of  such  conflict  Such, 
however.  Is  not  the  necessary  construction  of 
the  act  in  question.  A  more  reasonable  In- 
t^pretatlon  th^eof  Is  that  It  did  not  attempt 
to  prescribe  any  rule  of  taxation.  Under 
this  provision  In  the  organic  act,  there  can 
be  no  doubt  of  the  right  of  the  legtslative 
assembly  to  exempt  the  property  of  any  per- 
son or  corporation.  Such  has  been  the  hold- 
ing of  nearly  or  quite  all  of  the  courts  of  the 
different  states  under  constitutional  pro- 
visions requiring  assessments  to  be  accord- 
ing to  value  as  tH*oad  and  full  as  the  clause 
of  the  organic  act  above  set  out  It  must 
therefore,  under  the  authorities,  be  held  that 
under  said  provision  It  was  within  the  power 
of  the  legislative  assembly  to  have  entirely 
exempted  the  property  of  all  railroad  cor- 
porations from  taxation;  and,  If  this  could 
be  done  without  any  consideration  being  re- 
ceived therefor,  it  certainly  could  be  for 
what  was  deemed  by  the  legislature  a  suffl- 
dent  consideration.  It  must  therefore  be 
held  that  the  act  In  question  was  not  void 
reason  of  Its  conflict  with  the  prorlaknui 
of  the  organic  act 

It  Is  further  claimed  on  the  port  of  the 
appellant  tbat,  If  the  law  Is  valid,  It  did  not 
exempt  other  property  of  the  corporation 
than  that  actually  used  In  Its  operation.  We 
think,  however,  that  the  language  used  Is 
so  broad  that  It  must  be  held  to  cover  all 
of  the  property  of  the  cori>orations  entitled 
to  the  benefits  of  the  act  The  cases  dted 
by  appellant  upon  this  branch  of  tiie  ease 
would  be  dedslre  of  the  question.  If  Uie 
language  used  by  ttw  legislatare  had  beso 
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such  as  to  leave  room  for  any  Interpreta- 
tion thweof  1^  the  courts,  but  the  lansaass 
of  the  act  Is  m  broad  and  certain  «bal;  tbe 
power  of  the  legislature  once  being  conceded, 
there  Is  no  room  for  holding  otherwtoe  than 
that  the  act  exempted  all  of  such  -groperty. 

The  ai^llant  further  contends  that  even 
althou^  the  act  Is  valid,  and  that  for  Hut 
reason  the  property  was  not  liable  to  aaaeoG 
mimt  for  territorial  and  county  parposes,  It 
should  still  be  held  tbat  ttie  exemptlcAi  did 
not  extend  to  taxes  sought  to  be  Imposed 
nnuildpol  corporations  Xty  virtue  of  the  pow- 
ers conferred  upon  them  in  their  charters. 
If  the  charter  of  the  dty  of  Seattle  bad  made 
use  of  tbe  broad  language  dted  In  the  bri^ 
of  appellant  without  any  qualification  there- 
of, then  would  be  much  force  In  this  con- 
tention; but  In  the  charter  of  said  city  tbe 
broad  langnnge  by  which  It  la  given  tbe  right 
to  Impose  taxes  upon  all  property,  both  real 
and  personal,  within  the  dty.  Is  limited 
this  pertinent  daus^  "iriildk  la  hy  law  tax- 
able for  territorial  and  county  purposes,** 
und  when  so  limited  it  affords  no  foundation 
whatever  fur  this  contention  of  appellant 
The  dty  derived  all  Its  power  to  Impose 
taj:es  npon  any  property  by  vbtoe  of  the 
express  provision  of  Its  chart«*,  and  when 
such  express  provision  contained,  as  a  part 
thereof,  a  clause  which  limited  the  property 
whlcb  might  be  so  taxed  to  that  which  was 
by  law  taxable  for  territorial  and  county 
ptu-poses,  It  follows  that  wbenev^  any  class 
of  property  was  law  exempted  from  taxa- 
tlcKi  for  territorial  and  county  purposes  the 
city  was,  by  the  tenxm  of  Its  own  diarter. 
deprived  of  any  power  to  Impose  taxes  tbcrfr 
on.  There  Is  therefore  no  foundation  for 
the  application  of  tbe  rule  thst  a  general 
statute  will  not  ordinarily  affect  or  repeal  a 
spechU  statute,  nptm  whldi  Ibe  appellant 
founded  Its  argnment  vpoa  tSAs  branch  of  tbe 
case. 

We  fed  compelled  to  h<^  tiiat  tbm  law 
wsa  valid;  that  It  covered  all  the  property 
ot  the  corpMvtlon  respondent;  and  that  It 
exempted  the  same  not  only  from  territorial 
and  county  taxes,  but  that  1^  virtue  of  mdi 
exemption  the  dty  of  Seattle  was  derived 
of  the  right  to  impose  any  taxes  thereon,  by 
tbe  ^oTlstons  of  Ita  own  duvter.  Tbm  Judg- 
ment must  be  afltarmed. 

DUNBAR,  a  J.,  and  AMDBBfl;  BOOTi; 
and  STILBB,  JJ^  coneor. 


HBiLio  T.  orrr  gounohi  or  putaip 

LtlPataL 

(Supreme  Coort  of  WosUagtoo.  July  13,  U93J 

CoHrLiOTiMo  Btatutbs— Mmnoinx.  CMrtAanmn 
—Taxation*— CoiiFXH8A.Tioir  or  Ovficbm. 
1.  Two  IncoDslstent  acts  were  passed  at 
tiie  same  session  of  the  lefldatnre,  and  wo* 
aptnored  on  the  same  day.  One  aet  eowtalned 
an  emergency  clause,  and  went  Into  affect  im- 
medlately  on  Its  ap^val,  wUlo  Um  othor  was 
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without  snch  citaae,  »nd  did  not  take  effect 
until  a  later  day.  BM,  that  the  aet  contaloing 
the  em^wner  clftoa*  would  pnfall  otst  the 
othw. 

2.  It  la  within  th«  power  of  the  le^slatnre 
to  prescribe  the  mode  ot  aneasing  property  for 
taxation  In  a  city  of  the  third  class,  as  neither 
the  cit7  nor  the  citizen  has  a  vested  right  to 
have  tiropertjr  assessed  in  a  particular  way. 

8.  An  act  changing  the  method  of  aasesainf 
property  for  taxation  in  cities  of  the  third  class, 
which  took  effect  after  an  assessment  for  that 

J ear  under  the  old  law  might  bare  been  made, 
ut  before  it  was  In  fact  made,  apolies  to  the 
maaessment  for  sach  year,  thou^  it  does  not 
operate  retrospectlTety. 

4.  Oen.  8t  I  828.  relating  to  compensation 
of  ci^  conncilmoi  while  acting  as  a  board  of 
eqnaluation,  does  not  provide  that  they  shall 
be  entitled  to  compensation,  bat  merely  ex- 
cepts tibem  from  the  prohibition  against  receiv- 
iBff  conmouatton  at  all,  and  leaTw  the  mattw 
to  be  determined  1^  the  conndL  Btid,  that 
an  act  taking  away  the  power  of  a  <Atj  coun- 
dl  does  not  deprtve  them  of  compensation, 
within  Oonst  art  2.  I  2S,  forUddlng  an  in- 
crease or  diminution  of  the  compenaatkm  of 
a  public  officer  dnrlog  Ua  term  of  mea. 

Appeal  from  superior  court.  Pierce  county; 

W.  H.  Prltchard,  Judgcw 

Action  by  Albert  R.  HeUIg  against  the  dty 
council  of  Pnyallop.  A.  Bennett,  C.  O.  Field, 
Samnd  Klser.  F.  R.  ^Inning,  T.  P.  Cantw^ 
P.  L-  Zedlker,  B.  F.  Uttle,  comporing  aald  city 
council,  and  L  Chase,  asaeasor  of  said  dty 
of  Puyallup,  to  enjoin  the  city  assessor  Dt 
Puyallap.  a  city  of  the  third  class,  from  mak- 
ing a  valuation  and  assessment  list  of  prop- 
erty within  that  city  on  which  to  base  the 
levy  of  taxes  for  general  municipal  purposes 
for  the  year  18^  and  to  oijoin  the  city 
comicll  from  sitting  as  a  board  of  eqnallEatlon 
and  making  an  assessment  roll  upon  which 
to  levy  such  taxes.  There  was  a  Judgment 
iu  favor  of  platntlfl,  and  detendants  ^n^eaL 
AfHrmed. 

Arthur  O.  Dresbach,  City  Atty.,  t<xc  appel- 
lants. Heillg  &  Hartman,  for  respondent 

STILES,  J.  The  main  question  In  this 
case  Is  whether  the  members  of  the  dty  coun- 
cil of  Pnyallup,  which  Is  a  of  the  third 
class,  shall  be  paid  for  sitting  as  a  board  of 
equalization  in  the  month  of  May.  The  act 
of  March  D,  18d3,  amending  the  act  of  1890, 
providing  for  the  organization  of  municipal 
corporations  of  the  second,  third,  and  fourth 
classes,  amended  section  133  of  the  act  of 
1890  by  imposing  upon  the  city  clerk  the 
duties  of  dty  assessor,  and  abolishing  tlie 
office  of  city  assessor  entirely.  Another  act, 
approved  the  same  day,  provided  for  the  as- 
sessment of  property  In  dties  of  the  third 
and  fourth  dassea  by  tbe  cotmty  assessor. 
The  first  of  these  two  acts  passed  the  bouse 
February  24,  and  the  senate  Mardi  2,  1883; 
tbB  latter  act  passed  the  house  Mardi  8d, 
and  the  senate  March  8th.  The  former  act 
was  without  an  emergency  clause,  and  went 
tatto  effect  June  7th;  tbe  latter  act  contained 
an  emergency  dause,  and  went  into  effect 
immediatdy  upon  Its  tLj^ovaX  by  tbe  gov* 
wnor.  Tbs  effect  of  tiie  latter  aet  le  that 


the  council  could  not  sit  as  a  board  of  equal- 
isation. The  court  below,  taking  the  Tiew 
that  the  second  act  should  prevail,  prohibited 
tbe  members  of  the  council  from  acdng  as 
such  board  of  equalization,  and  receiving  pay 
therefor.  We  agree  with  this  dtepOSltltai  oC 
the  ease.  Whethra-,  In  pursuance  of  the  sec- 
ond act,  the  first  one  would  hare  any  f<»*ce 
after  the  7th  of  June  might  be  a  question 
f6r  dlscusslcm;  but  the  fact  Is  that  at  the 
time  tbe  coandl  proposed  to  sit  as  a  board 
at  equalization,  in  the  month  of  Mi^,  the 
second  act  was  the  law  ot  the  state,  and 
the  Judgment  was  right  But  we  are  also 
of  the  opinion  that  where  two  conflicting 
acts  upon  the  same  subject-matter  are  passed 
at  the  same  session  of  the  legislature,  and 
their  conflict  Is  such  that  they  cannot  be 
harmcmlzed  and  stand  together,  and  one  oC 
tbem  contains  an  emergency  dause,  and  tiie 
other  does  not,  that  one  containing  the  emer- 
gency clause  must  be  taken  to  overcome  the 
otb«.  The  simple  fact  of  there  behig  an 
mngency  dause  would  tend  to  show  that 
the  subject-matter  of  the  act  was  more  dear- 
ly and  pointedly  before  the  legislature  than 
the  subject-matter  of  the  other  act  In  this 
case  the  second  act  has  the  additional  ar^ 
gument  In  its  favor  that  It  was  actually  pass- 
ed by  both  bouses  of  the  leglalature  after  the 
first  one. 

A  numbw  of  other  points  are  made  In  the 
brief  of  the  appdlants  against  the  validly 
of  the  second  act  all  of  whldi  are  objections 
to  the  power  of  the  l^dature  to  interfere 
with  munldiral  corporations  in  the  matter 
of  assessing  property  for  taxation.  But  we 
are  of  the  opinion  that  none  of  them  are  well 
taken.  The  legislature,  by  the  new  proce- 
dure, does  not  assume  to  levy  taxes  upon 
the  property  of  dtlzens,  nor  to  require  mu- 
nldpal  corporations  to '  do  ao.  All  that  It 
does  is  to  provide  for  the  means  by  which 
the  baals  of  such  taxation  may  be  ascertain- 
ed. There  la  no  vested  right  either  In  the 
corporation  or  in  the  dtlsen  to  have  property 
assessed  In  any  particular  way,  and  those 
matters,  as  are  all  matters  pertaining  to 
corp<Mratlons  of  this  class,  are  entirely  within 
the  control  of  the  legislature. 

It  Is  objected  that  the  second  act  em- 
braces more  than  one  subject  It  is  an  act 
to  iffOTlde  tor  the  assessment  and  collection 
of  taxes,  and  Is  In  exact  accord  with  the 
great  mass  of  the  revenue  laws  which  are 
passed  by  legislatures.  To  have  enacted  a 
complete  law  upon  the  subject  the  legisla- 
ture could  scarcely  bare  done  less  than  it 
has  In  thii;  Instance^ 

It  is  also  claimed  that  this  act  should  be 
ccoksldered  as  prospective  only  in  Its  opera<- 
tkm,  and  that  Inasmuch  as,  under  the  old 
law,  the  assessor  ml^t  have  completed  and 
returned  his  assessmnit  to  the  dty  councfl 
before  ttie  new  law  w^t  Into  fbree,  tha» 
fore  the  council  should  be  permitted  to  com- 
plete the  assessment,  and  that  taxes  for 
this  year  should  be  collected  upon  that  as- 
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MBBment  But  tlili  oontmtfon  cannot  be  sdk- 
taloed.  The  law  la  to  be  couatrued  proq^ec- 
tirely,  of  course,  unless,  hj  its  express  or 
clearly  Implied  terms,  it  Is  to  bare  a  retro- 
spective effect;  but  tbe  law,  baring  gone  In- 
to effect  March  8th,  applied  to  all  proceedings 
relating  to  taxation  In  cities  of  the  third  and 
fourth  classes  subeequent  to  that  date.  Taxes 
for  this  year  will  be  based  upon  the  assess- 
ment made  by  the  county  assessor,  and  it 
will  be  an  Idle  and  useless  labor  tw  a  city 
council  to  in  any  wise  consider  an  assess- 
ment made  by  the  city  assessor. 

The  further  point  is  made  that  by  this 
new  act  the  city  coundlmen  are  deprived 
of  the  only  compensation  whldi  tbe  law  al- 
lows to  be  paid  them  for  their  services.  In- 
asmuch as  it  Is  only  while  sitting  as  boards 
of  equallzaticm.  that  they  can  rec^ve  any  pay. 
The  constitution  provldea  that  the  compenga- 
tlon  of  a  public  officer  shall  not  be  Increased 
or  diminished  dtuiug  his  term  of  office.^  But 
the  statute  (Oen.  8t  |  does  not  give  the 
members  of  the  council  compensation  for 
their  serrices  while  acting  as  a  board  of 
eqnalizatiou;  It  merely  excepts  tliat  service 
from  the  prohibition  against  receiving  any 
compeDsatlon  at  alL  The  ri^t  to  receive 
comprauatlon  is  purely  permlsslTe,  and  de- 
pmds  upon  their  own  action.  They  may  or 
may  not  be  paid  for  their  services  in  that 
•capacity.  Section  646,  requiring  tbe  dty 
council  to  sit  as  a  board  of  equallzaticm,  Is 
A  law  which  Imposes  a  special  duty  upon  the 
•council,  and,  when  its  members  are  relieved 
from  ttie  duty,  they  no  longer  have  eltlier  a 
<or  moral  right  to  pay  for  services. 
JTudgment  affirmed. 

DUNBAR,  a  X,  and  HOTT.  SOOTT.  and 
ANDBKS,  JX,  concur. 

PBOPLB  ez  rd.  VANDBVISIR  v.  OOUNTT 

COUBT  OF  ARAPAHOE  COUNTY. 
(Court  of  A4>peal8  of  Colorado.  June  12, 1893.) 

CODKTT  COURTB — POWCBS  OTBB  AdhimiSTB^TOH^ 

CoMPSUJHO  Dblivebt  of  Funds. 

A  eouaty  court,  having  by  statute  full 
control  of  the  estates  of  decedents  and  the 
persons  administering  them,  and  also  having, 
as  to  matters  within  its  jurisdiction,  tbe  pow- 
«ts  of  a  court  of  equity,  may  order  an  admin> 
Istrator,  who  is  wasting  the  assets  <tf  the  es- 
tate, to  turn  over  the  innds  in  his  hands,  till 
Ills  affairs  can  be  investigated,  or  until  he  can 
be  removed,  and  his  successor  appointed. 

Brror  to  district  court,  Arapahoe  coimty. 

Certiorari  on  the  relation  of  John  Vande- 
Tier  against  the  county  court  ot  Arapahoe 
county.  Writ  dlsnUaeed,  and  rdaAor  brings 
error.  Affirmed. 

SdIUtbd  ft  May,  tor  yjatatUt  In  wror.  T. 
IX  MfttfrlmiB  and  Q.  !£.  Allen,  flv  dettedant 
tn  error. 

BISSBLU  P.  J.  Olds  proceeding  was 
started  by  an  aroUcatioa  for  a  wzlt  of  oer^ 

""Article  2.  I  25. 


tlorarl,  to  be  directed  to  the  county  court  of 
Ara|>ahoe  county.  It  appeared  from  the 
petition  that  John  Vandevler  had  been  ap- 
pointed  administrator  of  the  estate  of  Har- 
vey Rarlck,  and  was  engaged  In  winding 
up  the  estate.  In  the  course  of  this  admin- 
IstratlcHi  a  controversy  had  arisen  between 
the  administrator  and  Martha,  Fetta,  a  cred- 
itoe,  concerning  the  allowance  and  paymeut 
of  her  claim.  Acooiding  to  tbe  allegatl<»is 
of  the  petition,  the  creditor  had  taken  steps 
In  respect  to  the  raiforcement  of  a  Judgment, 
and  her  proceedings  resnlted  in  an  order 
the  county  coart,  made  after  a  hearing, 
that  Vandevler  bring  into  court  a  c^isin 
sum  of  numey  alleged  to  be  In  his  bandsL 
There  was  no  judgment  in  the  coontr  court 
In  any  way  conoemlng  ttils  matter,  and  what 
the  petitioner  sought  to  restrain  or  reverse 
by  this  proceeding  was  Uils  ordw  tSiat  be 
pay  the  money  Into  court;  oontmdlng  ttiat 
tbe  court  was  without  Jurisdiction  to  make 
any  such  order.  The  alternative  writ  was 
issued  and  served,  and  an  answer  mm  filed, 
to  which  a  demuRw  was  Interpoeed.  Ob 
the  final  bearing  the  writ  was  diamlssed. 
From  this  Judgment,  which  practically  de- 
termined that  Vandevltf  was  wtOiout  right 
to  prosecato  ttie  i^ooeedlng,  errw  to  Imni^t 
So  far  as  need  be  cooatdered,  tbe  answer 
of  ttie  eonnty  Judge  ptacHcally  set  up  ttiat 
the  administrator  had  been  guilty  of  gross 
mismanagement,  and  particular  acta  of  mal- 
admlnirtratlon  were  set  up  at  IobvOl  As 
an  UlDstiatton.  It  was  set  out  that  the  repre- 
sentative had  colluded  wllfa  sundry  parties, 
paid  dalms  which  were  not  Intimate 
charges  on  the  eertate,  and  paid  money  wlflir 
out  any  order  or  allowance  by  the  county- 
court.  In  the  ordinary  course  of  Ids  admfak- 
istratlon. 

The  question  principally  discussed  by  coun- 
sel, and  on  the  determlnatioii  of  which  this 
dedslon  will  be  rested,  conoems  tiie  povnr 
at  the  county  ooort^  as  a  coort  of  probate, 
under  circumstances  like  these,  to  order  a 
representative^  who  Is  wasting  the  assets  of 
his  testator  or  intestate,  to  torn  orer  the 
funds  In  his  ham^  until  his  affairs  can  be 
Investigated,  or  until  racta  tinke  as  be  may  1m 
removed,  and  his  successor  appointed.  SfMue 
question  was  made  as  to  the  necessity  of  a 
showing  that  tte  right  of  appeal  or  other 
review  was  not  possible  under  Uie  statute; 
but  this  will  be  left  wholly  xmcooaldered. 
There  is  a  broad  distinction  between  tbe 
rlj^ts  of  a  representative  of  a  decedent  un- 
der the  statute  regulating  tiie  administration 
of  estates,  and  those  which  he  poaseesed  un- 
der the  general  law  as  It  existed  prior  to  this 
enactment  It  was  undoubtedly  true  at  the 
common  law  that  the  execntw  or  the  sdmla> 
Istrator  had  the  right  to  dispose  of  the  pei^ 
aonal  assets  whldi  came  Into  his  possessioo 
according  to  his  Judgmoit  of  the  rl^ts  ot 
the  parties,  subject  only  to  sudi  prooeedtngs 
for  an  accounting  as  ml^t  be  proper  in  caa^ 
it  was  asserted  that  be  had  not  proceeded 
according  to  law.   Whlls  lids  rule  pcendled. 
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and  ^^grtmy  th9  ttim  adminlitratlons 
were  controUed  by  the  eccleriaaMcaJ  courts, 
ooorte  oC  equity  took  Jurlsdlctloa  vbeiiBTer 
a  Ull  waa  filed  by  one  ahowlng  an  Interest 
in  an  estate,  prorldlnx  there  were  abundant 
and  sofflclent  aUegatlons  to  show  that  the 
oomplalnajitB  had  rl^ts  and  Interests  whlcb 
-were  being  jeopardized  by  conduct  which  was 
Illegal,  aad  Mkdj  to  be  destructlTe  to  the 
rlshts  of  the  Udgant.  For  this  reason  the 
«arly  BngHah  reports,  and  tiioee  containing 
the  decisions  of  the  diancery  courts  ot  this 
country  In  Its  eutr  d&ys,  are  fall  of  cases 
In  which  the  power  and  the  duty  ot  a  court 
of  equity  to  make  an  order  that  the  funds  be 
[nM  Into  court,  wherevw  there  was  an  ad- 
mlsslcoL  of  asiets  by  the  representative,  are 
fuUy  recognized  and  adjudicated.  3  Wil- 
li am  a,  Bx'rs,  (61h  Amer.  Bd.)  2043-2047;  2 
I>aaiell.  C^l  Pr.  (4th  Amer.  Sid.)  c  40,  p. 
1771;  McKim  t.  ThompsMi,  1  Bland,  150; 
<:!larks(»i  T.  De  Peyater,  Hopk.  Ch.  672. 
That  this  power  belongs  to  the  courts  of  our 
state  which  haTO  the  right  to  exercise  chan- 
cery jurisdiction  In  cases  wbidi  may  be 
brought  to  them,  and  that  It  Is  not  taken 
Away  by  the  statute  regulating  adminlBtra- 
tlons,  ou^^t  to  be  very  clear.  County  courts 
of  thU  state  are  by  the  terms  of  the  consti- 
tution and  the  statute  given  concurroit  jo- 
risdiction  with  the  district  court  in  all  cases 
-of  wlilch  they  may  legitimately  take  c<«- 
olzance,  and  tiie  right  and  power  to  regulate 
and  control  the  settlemrat  of  the  estates 
■of  deceased  persons  is  expressly  conferred 
upon  them  by  statute.  Under  these  drcum- 
-stances,  it  may  well  be  held  that  those 
courts  possess  the  power,  which  they  may 
exerdse  under  proper  drcumstances,  to  or- 
der the  representative  to  bring  funds  into 
court,  and  abide  any  further  order  respect- 
ing the  settlement  of  the  estate.  It  is  ev- 
Idait  that  the  district  court,  If  It  could  prop- 
erly take  cognizance  of  the  administration  ot 
un  estate,  b^ng  a  comt  with  full  chancery 
jurisdlctl(»i,  has  the  ri^t,  accOTdlng  to  the 
-ancient  practice  and  the  weJI-settled  law,  to 
make  all  those  orders  which  In  farmer  times 
were  made,  as  a  matter  of  course,  by  courts 
having  equity  jurisdiction.  The  fact  that  or- 
dinarily courts  ot  equity  assumed  the  right 
to  make  these  orders,  and  made  them,  so 
that  it  might  not  be  possible  for  the  ec- 
■clesiastical  tribunal,  with  which  they  some- 
what conflicted,  to  remove  the  fond  beycwid 
the  control  of  an  ultimate  decree,  does  noit 
destroy  the  further  reastm,  which  would  be 
to-day  operative,  that  the  real  purpose  of  the 
order  and  the  object  to  be  accomplished  was 
the  preservation  of  the  fund  and  the  estate 
''or  the  benefit  of  him  or  those  ^o  might 
show  themselves  oitltled  to  It  The  latter 
reason  Is  of  as  much  force  In  modem  times 
.as  it  was  nnd»  the  ancient  praotlo^  and  It 
^vould  QOdoabtedly  be  held  that  the  district 


court  bad  full  poww  and  authority  to  moke 
such  an  order  on  a  proper  showing,  and  un- 
der, proper  circumstances.  Since  the  county 
court,  with  respect  to  mattws  within  Its  ju- 
risdiction, has  authority  ctmcnrrent  and  co- 
extensive with  the  district  court,  there  In- 
heres In  It,  as  a  necessary  seqamce,  the 
same  power  to  make  an  order  of  this  de- 
scription. Aside  from  this  conslderatloa,  It 
must  be  adjudged  that  the  power  Is  neces- 
sarily Incidental  to  the  exercise  of  the  very 
fall  control  which  the  statute  gives  It  to 
wind  up  the  estates  of  deceased  persons.  Ao- 
cording  to  it  the  administrator  Is  without 
personal  authority,  by  virtue  of  his  appoint- 
ment to  pay  debts,  distribute  assets,  or  In 
any  wise  enforce  or  determine  the  fM*m, 
manner,  or  extent  of  paymeaits  or  distrib- 
utive shares,  or.  In  general,  to  control  and  fix 
the  proper  disposition  of  the  funds  which 
may  come  into  his  possession.  These  mat- 
ters are  bound  to  be  presented  to  the  court 
for  allowance,  settlement  and  adjudication, 
and,  until  an  order  be  made  in  the  premises, 
except  In  a  few  minor  cases  designated  by 
the  statute,  he  Is  without  power  to  disburse 
any  part  of  what  may  come  Into  his  posses- 
sion as  a  representative.  The  court  is  diarged 
with  the  duty— q>eakbig  in  a  deflnitive, 
rathw  timn  an  exact,  way—ot  marshaling  the 
assets,  determining  the  classes  into  which 
the  debts  shall  be  arranged,  the  order  In 
which  they  shall  be  paid,  the  amount  ot 
the  dividends  properly  applicable  to  each 
class,  and,  in  general,  with  the  supervision 
of  the  representative's  proceedmgs.  Tills  be- 
ing true,  it  must  be  a  power  Incidental  to 
the  execution  of  tUs  jurisdiction  to  order 
funds  to  be  brought  Into  court  and  hdd  for 
further  action.  In  order  that  In  a  proper  case 
the  estate  may  be  conserved,  and  the  ri^ts 
of  Interested  parties  conserved  and  pro- 
tected. It  might  often  hapj>en  that  If  the 
persons  (wncemed  were  compelled  to  await 
the  result  of  an  application  for  the  removal 
of  a  representative,  and  a  hearing  on  an  Is- 
sue properly  made,  and  a  suit  upon  a  bond, 
which  might  to  the  knowledge  of  the  court, 
at  the  very  time  be  abscrfutely  wwthleea, 
they  would  practically  be  remediless,  and  the 
estate  would  be  lost  and  dissipated,  awaiting 
a  final  determination  of  the  proceedings 
which  they  hod  Instituted.  To  avoid  these 
possible  difficulties  and  dangers,  and  in  dis- 
charge of  the  pl^ary  powers  whldi  the  stat- 
ute confers  upon  the  coart  over  estates.  It 
must  be  held  that  thto  court  like  all  others 
having  full  jurisdiction  over  the  subject-mat 
ter.  has  the  rl^t  and  authcxl^  to  preanre 
the  corpus  of  an  estate  for  the  purposes  of 
final  distribution  and  settlement 

These  considerations  justified  tiie  court  In 
rendering  Judgment  against  tiie  petitioner  on 
his  applicatim  fear  the  wilt  and  It  will  so- 
oordingly  be  affirmed. 
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tOmut  of  Appeals  of  Gohmduw  Jon*  12, 1883.) 
WnMxat— CoMFxntHOT  — Thabuohoiii  witb  D>- 

CBDBSTS. 

since  Oen.  St  S  3011,  proTldei  that  no 

r (7  to  on  action  ^all  be  allowed  to  testify 
bis  own  behalf  when  any  person  loea  or 
defends  as  the  heir  of  a  deceased  person  in  a 
soit  against  the  heir  of  a  decedent  to  establish 
in  plaintiff's  favor  a  trnst  in  land,  the  title  to 
which  Is  in  decedent's  name,  plaintiff  is  dis- 

Jnalified  to  testi^  to  his  axreement  with  dece- 
ent.  on  which  the  trust  is  sought  to  be  based, 
though  the  only  person  objecting  to  the  evi- 
dence ia  a  jndpnut  creditor  of  oecedentt  who 
Interrened. 

Appeal  from  district  court,  Ar&pahoe  coxin- 

ty. 

Action  by  John  Vandevler  against  Lllab 
Ri^ri^if,  a  minor,  and  another,  as  guardian, 
to  establish  a  trust  in  land  standing  In 
the  name  of  defendant's  deceased  father. 
Martha  SL  Fetta,  a  Jndgmoit  creditor  of 
decedeo;^  Interrened,  and  from  a  Judgment 
for  plaintifl,  Intervener  appeals.  BeTersed. 

Haridiam  St  Oarr  and  Q.  li.  Allen,  for 
appellant    SulUvan  &  May,  for  appellee. 

BISSELL,  P.  J.  In  1889  Harr^  Barlck 
died  s^ed  of  certain  pn^rty  In  the  dty  of 
Denver,  leaving  as  his  heir  at  law  Lllfth 
Barlck,  a  minor,  who  Urea  at  the  time  of 
the  aeTeral  matters  herein  stated  In  the 
state  of  Ohio.  Barlck  obtained  title  the 
October  previous  to  his  death  by  purchase 
from  Asher  Norrls,  to  whom  he  paid  the 
consideration,  fl,dOO,  by  a  check  on  his  ac- 
count in  the  German  National  Bank.  Some 
time  after  Bartck's  death,  Vandevler,  who 
was  the  plaintiff  In  this  suit  and  Is  the  ap- 
pellee in  this  court,  was,  on  his  own  appli- 
cation, appointed  administrator  of  Barley's 
estate.  He  qualified,  and  took  upon  himself 
the  duties  of  the  position.  In  August  1890, 
he  started  the  present  suit  against  the  minor 
heir  and  Isaac  Barlck,  her  guardian.  It  Is 
only  necessary  to  state  so  much  of  the  bill, 
and  the  object  of  the  action,  as  will  serve 
to  show  the  main  features  of  Vandevier's 
claim,  and  the  situation  in  which  he  offered 
himself  as  a  witness  in  support  of  It  It 
was  Vandevier's  contention  that  these  lots 
In  dispute  were  In  reality  his  property.  He 
claimed  that  he  paid  to  Rarlck,  at  the  time 
of  the  purchase  from  Norrls,  fl,200  of  the 
$1,600  of  the  purchase  money.  As  he  says, 
this  money  was  applied  to  the  payment  of 
the  price,  and  the  balance  was  advanced 
by  Barlck  on  an  agreement  between  them 
that  the  title  should  be  taken  In  Barick's 
name,  and  held  until  such  time  as  Vande- 
Yier  should  pay  the  balance,  when  Barldc 
was  to  reconvey  the  title  thus  held  as  se- 
curity for  the  payment  of  this  balance.  He 
offered  some  proof  by  himself,  as  wdl  sa 
another  witness,  that  he  had  paid  a  part 
of  that  sum,  to  wit,  ?150,  leaving  only  (250 
due,  ^Aich  he  attempted  to  satisfy  by  the 


production  of  a  claim  against  Baridc's  es- 
tate for  board  and  services  rendered  during 
Bail<^'s  last  Illness.  At  the  proper  time  in 
the  course  of  the  suit  a  guardian  ad  litem 
was  appointed  for  the  minor,  and  the  suit 
progressed  In  the  usual  way.  The  estate  ap- 
pears to  have  bcoi  insolvoit.  Mrs,  Fetta, 
the  appellant  obtained  Judgment  against  the 
estate  for  upwards  of  $3,000,  and  she  evi- 
dently was  proceeding  in  the  county  court 
under  the  statute  to  enforce  her  claim.  Be- 
ing unable  to  find  sufficient  assets,  and 
learning  of  this  suit,  and  something  of  the 
nature  of  Vandevlor's  claim,  which  she  con- 
tended was  Illegal  and  fraudulent,  she  In- 
tervened. No  question  arises  <m  the  record 
coocemhig  the  legality  of  her  proceedings, 
or  respecting  her  right  to  present  her  claim 
In  this  litigation,  and  to  contest  with  Van- 
devler his  title  to  his  property.  It  will  there- 
fore be  assumed,  for  the  purposes  of  this 
opinion,  that  she  was  a  Judgment  creditor, 
with  a  valid  claim  against  Barick's  estate, 
and  rightfully  a  party  to  the  present  action, 
and  entitled  to  prosecute  her  daim  respect- 
ing the  title  to  such  Judgment  as  the  testi- 
mony might  warrant  It  vrlU  be  observed 
that  there  was  no  representative  of  the  es- 
tate named  as  a  defendant,  other  than  the 
hdr  to  whom  the  title  desceaided.  subject 
of  course,  to  Its  being  divested,  under  a 
prefer  showing,  by  legal  proceedings,  In 
favor  of  a  creditor,  or  other  person  having 
a  superior  right  Not  much  Importance  is 
attached  to  this  fact,  althou^  considerable 
stress  was  laid  In  the  argument  on  the  cir- 
cumstance that  Vandevler,  as  an  Individu- 
al, was  seeking  to  reduce  the  apparent  as- 
sets of  the  estate  In  his  own  favor,  without 
having  In  court  any  representative  of  the 
decedent  to  protect  Hie  rights  of  those  who 
might  be  ^titled  to  a  distributive  shnre 
of  the  property.  The  only  person  complain- 
ing, however,  is  a  Judgment  creditor,  who 
was  therefore  possessed  of  an  apparently  su- 
perior claim,  as  against  the  heir,  and  was 
In  court  defending  her  own  rights.  It  Is 
not  to  be  assumed  from  this  statement  that 
the  proceedings  are  to  be  taken  as  a  prece- 
dent which  may  be  safely  followed.  It  must 
be  true  that,  where  one  who  occupies  a  rep- 
resentative capacity  asserts  a  claim  which 
m  any  wise  tends  to  diminish  his  Intestate'H 
assets.  It  wlU  be  much  more  In  harmouf 
with  the  good  faith  and  absolute  integrity 
which  ought  to  <±aracterlze  his  acts  that 
he  should  procure  the  appolntmoit  of  some 
representative  of  his  trust,  to  remove  any 
possible  imputation  on  the  fairness  of  his 
proceedings.  To  maintain  the  issue  result- 
ing from  the  denials  of  the  allegations  of 
the  bill  by  the  guardian  on  behalf  of  the 
minor,  Vandevler  produced  two  witnesses, 
—one,  the  real-estate  agent  who  drew  the 
deed  at  the  time  ot  the  conveyance;  and  the 
other,  the  vendor  of  the  property.  These 
witnesses  testified  generally  to  statements 
and  dedarattons  mads  hj  BarldE  and  by 
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VandeTter  at  the  time  tliat  the  transfer  was 
made  and  the  money  paid,  which  In  a  way 
tended  to  sapport  Vanderler's  claim  that  he 
was  the  real  purchaser,  and  adyanced  91.200 
of  the  consideration  money  which  was  paid 
for  the  property.  The  only  other  evidence 
which  was  tendered  on  this  snhject  was 
his  own.  He  was  called  on  his  own  behalf, 
and  testified  fully  as  to  the  agreement  which 
he  asserts  was  made  between  him  and 
Ilflrick  prior  to  the  time  that  the  prop- 
erty was  bought,  and  professes  to  give  all 
the  details  of  that  agreement,  and  of  the 
transaction  which  resulted  In  the  transfer 
of  the  title  from  Morris  to  Barlcfc,  and  ont 
of  which,  according  to  Us  contention,  a  tmst 
resulted  In  his  favor. 

We  should  hare  little  hesitation  in  depart- 
ing from  our  ordinary  rule  which  compds  us 
to  affirm  a  judgm^t  of  the  court  below 
when  it  Is  rendered  upon  the  testimony  of 
witnesses  produced  at  the  trial,  If  we  were 
compelled  to  talte  that  course  in  order  to 
find  a  ground  on  which  to  orertum  this 
Judgment.  The  power  of  a  court  of  equity 
to  turn  an  absolute  deed  into  a  mortgage, 
and  to  glre  It  that  effect,  In  favor  of  one 
having  clear  equitable  rights  In  the  pmnlses, 
has  been  settled  by  a  long  course  of  adjudi- 
cation. It  la  the  declared  law  of  this  state, 
and  the  courts  have  always  recognized  It, 
in  supporting  the  rights  of  contending  par- 
ties. The  rule  Is  inflexible  that,  In  orAer 
to  take  the  case  out  of  the  statute  of  frauds, 
it  la  essential  that  the  contract  should  be  es- 
tablished by  dear,  definite,  conclusive,  and 
satisfactory  proofs.  Whitsett  v.  Kershow, 
4  Colo.  419.  When  tiie  testimony  Is  all  con- 
sidered,—not  only  that  of  the  declarations  of 
those  parties  who  were  present  at  the  time 
of  the  transaction,  but  also  that  of  Van- 
devler  himself,— It  falls  to  reach  the  lev^ 
to  which  all  the  courts  agree  the  proof  must 
rise  to  Justify  a  decree  of  this  description. 
It  Is  not  necessary  to  rest  the  case  upon  this 
basis,  and  It  Is  only  stated  as  a  suggestion 
to  the  court  below  with  reference  to  what 
may  possibly  be  the  proof  upon  the  sabse- 
quent  hearing. 

As  already  stated,  Tandeivler  offered  him- 
self as  a  witness  to  prove  the  agreement 
on  which  he  relied.  It  is  marvelous,  but 
true,  that  the  guardian  ad  Mtem  who  was 
Uiere  to  rqtresent  the  infant's  interest  failed 
to  object  to  Vandevler's  testimony.  With 
respect  to  his  cHeot,  It  was  a  suit  against  an 
heir,  concerning  property  to  which  she  had 
an  absolate  title,  as  against  Vandevler,  un- 
less proof  was  made  of  an  oiforceable  trast 
which  would  divest  her  title.  Up  to  the 
time  that  Vandevler  was  put  upon  the  stand, 
there  was  no  shadow  of  the  requisite  evi- 
dence or  of  the  extent  of  proof  which  courts 
bold  must  be  made  to  Justly  the  decree 
BoaghL  The  statute  In  this  state  vrith  re- 
spect to  VandevlM-'s  cpmpetency  is  clear, 
^«Rdflc  and  Incapabto  of  miseonstmctton. 
Oca.  8t  I  8641.   Accordlnff  to      no  party 


to  an  action  shall  be  allowed  to  testify  of 
his  own  motion,  <v  In  his  own  bdialf,  when 
any  person  appears  or  defends  as  the  bedr, 
etc.,  of  a  deceased  peavon,  except  In  certain 
specified  cases.  There  Is  nothing  In  the 
present  case  to  bring  Vandevter  within  any 
exception  named  In  the  statute;  and  we  are 
1^  with  the  naked  case  of  a  person  who 
was  the  representative  of  the  decedent,  as 
an  individual,  suing  the  heAr  at  law  to  re- 
cover  the  title  which  was  vested  In  her  by 
operation  of  law.  on  the  theory  of  a  result- 
ing trust  In  his  own  favor,  and  giving  the 
only  testlmcmy  which  can  be  fairly  said  to 
ni^u^  the  agreement  In  such  terms  as  to 
show  that  a  tmst  might,  nndw  some  dr- 
cumstances,  have  arlsra  In  his  favOT. 
Minors  are  the  peculiar  wards  of  a  court 
of  chancery.  In  an  snlts  where  a  mtiior  la 
concerned,  noQiIng  can  be  admitted  agplnn 
his  intwests,  and  the  ona  diosen  to  r^gm- 
sent  that  interest  in  a  litigation  stands  In 
court  to  Insist  that  no  stcfps  shaD  be  taKen, 
no  act  done,  no  evidence  produced,  which 
shall  In  any  manner  be  legitimately  the  sub- 
ject of  an  objection  and  an  exception. 
Wherever  the  guardian  hesitates  or  fails  in 
the  performance  of  his  duty,  the  court  has 
nstially  been  astute  to  detenA  the  minor's 
rights.  According  to  the  record.  Vandevlw 
was  permitted  to  testify  without  objection 
on  hdialf  of  the  minor.  But  even  In  that 
case  It  Is  doubtful  whether  the  ivesent  Jndg^ 
ment  would  be  sustained,  even  though,  upon 
Vandevler's  testimony,  an  ampler  wdl-de- 
flned,  dear  case  of  resulting  trust  was  es- 
tablished, as  against  the  minor,  and  the 
decree  might  in  c<»isequence  be  supported. 
It  Is  exceedingly  doubtful  whether  It  would 
not  be  the  duty  of  this  court.  In  a  case  like 
the  preset,  sua  sponte,  to  Insist  that,  In 
considering  the  case,  Vandevler's  testimony 
shotild  be  entirely  excluded  from  its  consid- 
eration. It  is  Impossible  that  there  should 
be  a  waiver  on  behalf  of  the  infant,  and  It 
to  doubtful  whether  the  decree  would  give 
a  good  title,  as  against  the  minor  when  she 
became  of  age,  should  she  see  fit  to  disaf- 
firm the  proceeding.  Appelate  courts  are 
not  relieved  from  the  general  duty  laid  on 
all  tribunals  to  conserve  the  int^ests  ot 
minors  In  matt«B  submitted  to  their  consid- 
eration. We  need  not  go  this  far.  When 
Vandevler  was  put  <m  the  stand,  and  asked 
to  testify  concemlng  the  agreement,  the  In- 
tervener promptly,  and  In  apt  form.  Inters 
posed  a  suffident  objection  to  his  testifying. 
The  objection  was  overruled,  and  the  ques- 
tion thereby  presented  has  beoi  properly 
saved  In  the  record.  The  court  bdow  held 
that  the  intervener  was  without  ri^t  to 
raise  this  question.  We  cannot  agree.  As 
has  bem  hwetof(n«  stated,  accwdlng  to  the 
reoOTd,  the  Intervmer  was  iwoperly  In  the 
snlt,  and  rightfully  litigating  with  Vandevler 
hto  dalmB  concerning  the  title  to  the  prop- 
erty, ^e  heir  was  a  necessary  and  an  bt- 
dtopensable  party,  prcaant  aafl  lagrsanntart 
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before  the  court,  and  tb«e  was  no  distinct 
and  independent  issue,  am  between  Yanr 
devler  and  Mro.  Fetta,  which  they  could  Uti- 
sate  without  the  hedr'a  presence.  Since  the 
Intervener  was  properly  In  the  court,  and 
rightfully  assertlDg  a  claim  to  the  property, 
and  Tandeviw  was  without  right  to  prose- 
cute his  suit  without  the  heir,  it  neceesarlly 
<oUowB  that  the  salt  is  one  fully  and  fairly 
within  the  scope  of  that  prorlslon  of  the 
Btatnte  already  dted.  By  Its  terms,  Van- 
devier  was  not  competent  to  testify,  and  the 
decree  must  be  supported,  If  at  all,  without 
any  reference  to  or  consideration  of  his  tes- 
timony, as  it  was  error  for  the  court  to  ad- 
mit It  The  judgment  could  not  be  support- 
ed without  IL  It  was  not  legitimately  glr- 
«n,  and  the  error  is  fatal  to  the  Judgment 
For  the  error  committed  by  the  court  In  ad- 
mitting Tandevler  to  testify  on  his  own  be- 
half, this  Judgment  must  be  rerorsed,  and 
remanded  for  farther  proceedings  tn  odd- 
fonnlty  with  this  opinion. 


GALVKRT  St  aL  T.  DIMON  «t  mL 
(Saprems  Court  of  Colorado.    Oct  2,  1888.) 

Nstfon^BLS  iNSTRDifiKTs— Bona  Fidb  Holdsb— 

HoTtCK  TO  Partner. 
Where  a  note  lias  been  transferred  by 
the  payee  to  a  firm  of  which  he  is  a  member, 
the  firm  cannot  defeat  the  defense  of  fraod, 
in  an  actina  thereon,  on  the  ground  that  it 
had  no  aotice  thereof,  as  it  is  chargeable  with 
the  payee's  knowledge. 

Appeal  from  district  oourt,  Arapahoe 
county. 

Action  by  Charles  U  IMmon,  Jr.,  and  otb- 
«n,  copartners,  against  Sarab  B.  Oalrert  and 
uutber,  on  a  note.  From  a  Judgment  tor 
plaintmrs,  defendants  api»eaL  Reversed. 

Norrls  &  Howard,  for  appellant!.  Byrom 
lOUett  for  appellees. 

HAYT,  a  J.  Appellees,  CSiarles  I4.  Dlmtm, 
Jr.,  Jciui  Z.  Adams,  and  David  P.  Johnston, 
copartners,  as  idaln tiffs  below,  instituted  this 
ndt  ageinst  appdlants  upon  a  certain  pkhu- 
teory  note.  In  this  complaint  by  the  00- 
partner^p  of  i^aintlfli,  under  the  name  and 
style  of  the  Dlmon  ft  Jduutoo  Manufactur- 
ing Oompanyr  it  is  alleged,  second,  tliat  on 
flie  16tlt  d^  of  Norember,  1877,  at  D^rer, 
OdOk,  tliA  deftndaals  made  their  promissory 
note  In  vrlttng.  thereby  promliing  to  pay  to 
tbe  order  of  D.  P.  Joamatom  9S00  cm  or  bfr 
fore  one  year  after  date,  with  Interest  at 
the  nU»  of  6  per  ceat.  per  aauum;  third,  that 
said  note  was  duly  indorsed  by  the  payee 
named  therein  to  these  plaintiffs.  Tbe  de- 
feodantB,  uswerinf  the  complaint,  admit 
the  exeoatloB  and  dellvay  of  the  note,  but 
•deny,  4m  tnftHrmatioa  and  bdlef.  tbat  Uie 
aame  bad  been  transferred  to  plaintifCs.  The 
answer  fnrtlur  alleges  that  said  note  was 
obtained  by  tbe  payee  by  fraud,  and  without 
any  conildemtiiHL  nie  facts  relied  npon  to 
Show  fraud  are  set  forth  In  detalL  Tbu» 


allegations  are  denied  In  the  repUcatltm.  At 
the  trial  It  was  admitted  that  the  payee  Is 
a  meml>er  of  the  plain titf  firm.  Upon  the 
defendants  offering  evidence  to  establidi  tha 
allegationa  of  fraud  set  up  In  their  answer, 
the  plaintiffs  interposed  the  objectioiilbat,  the 
note  having  been  transferred  to  tbe  firm  lie- 
fore  maturity,  such  evidence  vras  .Inadmis- 
sible to  establidt  this  def^ue,  unless  knowl- 
edge of  the  fraud  was  broufl^t  home  to  lbs 
firm  before  such  transfer.  The  objecUOT 
was  sustained.  This  ruling  ot  the  district 
court  Is  the  basis  of  the  only  error  relied 
uiKm  in  this  court 

It  Is  a  well-settled  prindl^e  of  oommodal 
law  that  notice  to  one  partn»  Is  notice  te 
all.  If,  therefore.  plalnHfb  bad  procored 
tbe  note  from  a  Iblrd  puly,  with  nodoe  to 
<me  ot  tbe  partners  of  Us  ftandulait  cbar- 
acter.  this  would  have  been  notice  to  all 
Having  purchased  the  note  from  a  member 
of  the  firm,  chained  with  procuring  it  by 
flrand.  tbe  ordinary  role  must  apply,  and  Ibe 
firm  must  be  held  to  have  had  knowledge 
of  its  fraudulent  characttf.  If  tbe  note  was 
originally  procured  by  fraud,  as  alleged.— 
and.  In  tbe  )S^t  of  the  defendants*  off «  <a 
proof,  we  must  now  assume  the  fact  as  es- 
Ubllahed,— then  his  failure  to  inform  Us  co- 
partners of  the  facts  was  a  gross  fraud  oa 
his  part  mie  firm  of  wbldi  he  Is  a  membw 
iB,  however.  In  no  betto-  porititm  to  maintain 
this  action  than  Johnston  would  be  If  saln^ 
as  the  sole  plaintiff.  1  Bates.  Partn.  i  393; 
Stockdale  t.  Keyes,  79  Pa.  St  251;  Qulnn  v. 
Fuller.  7  Cush.  224;  Herbert  t.  Odlln.  40  N. 
H.  267;  Astley  v.  Johnson,  5  Hurl.  &  N.  136; 
Sparrow  v.  Chlsman,  17  E.  C.  L.  115. 

The  objection  interposed  to  the  evldenos 
should  have  been  overruled,  and  the  evi- 
dence admitted.  For  error  in  this  r^ard 
the  judgment  of  the  district  court  must  be 
reversed. 


HUBBARD  V.  HUBBARD. 
(Supreme  Court  of  Colorado^    Oct  2,  1893.) 
DivOBOB— CoLLcuoK— Bsmse  Asms  Dbckbc 

1.  Where,  aft^  a  summons  and  oomplabt 
for  a  divorce  has  been  served  on  defendant, 
she,  nodefBtandlng  the  nature  of  the  actton, 
fails  to  defend,  under  a  collusive  agreemtnt 
with  plaintiff,  for  a  money  consideratum  to  bs 
iraid  her,  a  decree  for  plaintiff  will  not  be  sit 
aside  on  her  petition.  It  appearing  that  sbt 
fe^  no  remorse  for  her  mod  on  the  court, 
but  Is  actuated  solely  by  a  desire  to  obtain  tin 

2.  Nor  will  the  decree  be  set  aside  in  sack 
ease  on  the  ground  of  pnblie  morals. 

Btror  to  ^starlet  conrt  Azapsbos  coonty. 

PetltioQ  br  Sarah  a  Hubtwrd  sgalnst  Jdu 
H.  Hubbard  to  set  aside  a  decree  itf  dlTwca 
A  demnrrv  was  sustained,  and  petitioner 
brlngi  error.  Affirmed. 

The  other  facts  folly  appear  In  the  follow- 
ing statement  1^  HAYT.  a  J.: 

On  the  141b  daj  'ct  October,  A.  D.  I8SI; 
the  defendant  la  aaor  filed  his  btil  ot  son- 
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plaint  for  dlrorce  in  the  eonnty  eonit  of 
Arapahoe  eoan^.  In  Oils  complaint,  among 
other  charges,  It  Is  alleged  that  plaintiff  In 
error,  at  the  time  of  her  marriage  with  the 
defendant  in  error,  had  a  husband  living,  and 
that  since  the  aolemntzatton  of  Bach  marriage 
contract  she  had  been  gnllty  of  repeated  acts 
■of  adultery.  Summons  'waa  duly  Issued,  and 
flerred,  with  a  copy  of  the  complaint,  upon 
the  defendant.  In  the  coon^  of  Arapahoe, 
on  the  same  day  that  the  action  was  com- 
menced. On  the  9th  day  of  Norember.  A. 
D.  1887,  the  default  of  the  d^endant  was 
taken,  for  want  of  an  answer.  Oral  testi- 
mony waa  heard,  and  an  absolute  decree 
-of  divorce  rendered.  No  further  proceed- 
ings were  had  In  the  cause  until  the  14th  day 
of  November,  A.  D.  1888.  At  this  date, 
plaintiff  In  errw,  defend&nt  In  the  original 
suit,  filed  hetr  petition  in  the  original  case, 
asking  that  the  former  judgment  be  set 
aside  and  held  for  naught,  and  for  general 
reUof.  In  this  petitiw  the  Institution  of  the 
original  suit  Is  recited,  and  among  otbv 
things  it  Is  alleged  that  defendant  was  duly 
served  with  summons  in  said  cause,  and 
with  the  copy  of  the  complaint;  that  she 
Immediately  proceeded  to  obtain  legal  ad- 
vice and  assistance  for  her  defense  in  said 
suit,  and  employed  counsel  tor  the  purpose 
of  mftVilng  such  defense.  She  further  al- 
leges that  after  these  preparations  had  been 
made  the  plaintiff  in  that  suit,  John  M.  Hub- 
bard,  approached  her  with  a  view  of  ob- 
taining a  decree  of  divorce  without  the  ne- 
•cessl^  of  proceeding  to  a  Jury  trial;  that 
be  made  certain  offers  and  propositions  to 
petitioner  for  that  purpose;  that,  among 
other  promises  made  by  her  husband  to  in- 
duce this  petitioner  to  comply  with  his  said 
request,  he  agreed  to  pay  her  the  sum  of 
^,000  as  soon  as  the  decree  at  divorce  was 
signed,  and  also  promised  to  have  deeded 
to  her  certain  lots  In  the  city  of  Denver; 
that  petitioner,  relying  upon  the  promises 
-of  the  plaintiff.  Instructed  her  attorneys  to 
abstain  from  Interposing  any  defense  to  Uie 
complaint,  and  to  permit  plaintiff  to  obtain 
a  decree  of  divorce,  which  was  accordingly 
done  The  petitioner  further  alleges  that 
said  decree  was  obtained  upon  false  testi- 
mony; that,  in  troth  and  In  fact,  no  ground 
or  cause  tor  divorce,  known  to  the  statute 
•CM'  the  law,  existed  between  the  plaintiff  and 
the  defendant  In  error.  The  petitluier  fur- 
ther alleges  that  the  plaintiff,  after  having, 
obtained  the  said  decree,  has  failed  in  every 
respect  to  carry  out  and  fulfill  the  promises 
«o  made  by  him  to  petitioner;  that  he  has 
neither  paid  Qie  money  that  he  agreed  to 
pay,  TUX  deeded  to  her  the  loti  as  promised. 
The  petitioner  alao  cbargw  that  tlie  promlaes 
of  the  plaintiff  were  made  1^  him  for  tbe 
purpose  of  Indodng  her  to  abstain  from  oC- 
fering  any  evldeooa  to  Du  said  complaint, 
or  making  any  detoise  to  the  action,  and 
without  any  iotentioo  on  the  part  of  plaintiff 
of  oarrylng  out  or  puformlng  his  said  prom- 


ises. Tb»  petitioner  prays  that  tbe  decree 
may  be  set  aside  and  hdd  for  naught,  and 
that  she  may  be  allowed  to  defend  the  cause, 
and  answw  the  complaint  as  she  may  be 
advised.  To  this  petition  an  answer  was 
filed  in  the  county  court  denying  each  alle- 
gation of  the  petition,  and  alleging  certain 
new  matters  which  are  unimportant  To 
this  onswo*  a  rei^catlMi  was  duly  filed  by 
the  petitioner.  The  venue  of  the  cause  hav- 
ing been  changed  to  the  district  court  by 
stipulation  of  the  portlea,  by  consent,  the 
answer  to  the  petition  was  withdrawn,  and 
a  demurrer  filed.  Th%  gronnds  of  the  de> 
murrer  are  (1)  that  tiie  petition  does  not 
state  facts  airndent  to  entitle  the  defradant 
to  maintain  the  same;  (2)  that  It  appears 
by  the  petition  that  the  same  is  brought 
and  presented  by  the  defendant  to  set  aside 
a  decree  of  court  obtained  by  consent,  and 
In  pursoanoe  of  a  flrandulent  and  collnslve 
purpose,  lurtlcipated  in  by  the  defendant, 
to  deceive  and  defraud  the  court;  <3)  that 
It  appears  by  the  said  petitim  that  tbe 
same  Is  presented  for  the  pnrpoee  of  en- 
abling petitioner  to  take  advantage  of  a 
certain  corrupt,  coUnslve,  and  Illegal  agree- 
ment ther^  set  np.  After  argument  by 
counsel,  this  demurrer  was  sustained,  and  pe- 
titioner, electing  to  stand  her  petition, 
brings  the  case  her*  npon  oror. 

Solllvan  ft  May,  tor  plaintiff  In  oror. 
Wens,  AIcNeel  &  Tajrlor,  for  defendant  In  er- 
ror. 

HAYT,  a  J.,  (after  stating  the  facts.)  It 
Is  apparent  upon  tiie  face  of  the  petition  that 
plaintiff  in  error  was  In  no  way  misled  or  de- 
ceived as  to  the  nature  of  the  original  action. 
She  was  duly  served  with  process  of  sum- 
mons and  a  copy  of  the  complaint,  and  had 
at  her  service  able  counsel  to  defaid  her  In- 
terests. Thus  advised  and  pr^ared,  she  en- 
tered Into  a  secret,  oollufdve  agreement  with 
defmdant  in  error,  and  for  a  promised  con- 
sideration aided  him,  by  her  silence,  to  Im- 
pose upon  the  court  and  procure  a  divorce. 
After  the  entry  of  the  decree  thus  obtained, 
she  remained  sUeot  for  more  than  one  year, 
and  only  upon  failure  to  realize  tiie  consider- 
ation promised  for  her  Aham^ees  bargain  did 
she  apply  for  relief.  She  not  only  permitted 
the  term  at  which  the  decree  was  rendered 
to  pass,  but  also  the  six  months  additional 
allowed  by  statute  for  r^ef  In  certain  instan- 
ces, without  advi^ng  the  court  of  the  fraud 
practloed  vpon  it  and  the  law.  To  entitie 
her  to  rdief,  had  her  petitl<m  been  filed  In 
apt  tlme^  It  should  have  been  made  to  appear 
afflrmativdy  that  she  was  Hum  acting  from 
good  motives,  and  not  from  any  expected 
personal  advantage.  It  is  apparent,  how- 
ever, from  her  petiticm,  that  she  entertains 
no  feelings  ot  remorse  for  het  base  conduct, 
Irat  Is,  oB  the  oootiBZ7>  aetnated  sol^  bj  a 
desire  to  obtain  a  mon^  cmsideratkm  far 
Ou  txBpa  to  wbldL  die  was  a  party-  Flalnp 
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tiff,  tmder  tbese  drcomstances.  Is  not  in  a 
position  to  demand  fitTonUe  action  ftom  ttie 
court 

It  la  Qiged  that  the  divorce  Aoald  be  set 
aside  on  the  ground  of  pnbUo  morals.  fAe 
manner  In  which  the  puUlc  morals  would  be 
Bubeerved  by  soch  action  Is  not  apparent. 
With  the  marriage  contract  reinstated,  plaln- 
tiS  In  error  would  occupy  a  more  advanta- 
geous position  from  which  to  roiew  her  de- 
mand for  money,  and  perhaps,  profltin;  by 
her  experience,  negotiate  for  another  colln- 
slre  divorce  npon  a  eadi  In  band  basis,  but 
we  must  be  permitted  to  qaestion  the  bene- 
fit that  would  result  to  the  public  morals  by 
opening  anew  sndi  an  avenne  of  speculation 
at  the  instance  of  a  party  to  the  fraud.  Un* 
doubtedly,  courts  should  exercise  care  in  dls- 
solrtng  tiie  marriage  relation,  and  decline  to 
grant  r^ef  where  colIuMon  appears;  bat  aft- 
er a  decree  has  been  reidered,  and  acqui- 
esced in  for  a  long  period  of  time,  reasons 
which  would  in  the  first  instance  have  caused 
it  to  be  wlthhdd  may  not  be  snflBcient  to 
warrant  setting  it  aside.  Zotitaer  r.  Zoell- 
ner,  46  MI<^  511.  9  N.  W.  Rep.  881;  Singer 
T.  ^nger,  41  Barb.  1S9;  Simons  r.  Simons, 
47  Mich.  268,  10  N.  W.  Rep.  360.  Danforth 
Danforth,  106  111.  608,  Is  I3ie  only  case 
dted  by  counsd  for  plalntllt  in  &cvor.  The 
case  is  readily  distinguishable  from  the  case 
at  bar.  In  that  case,  collusion  was  diarged 
between  the  husband  and  the  attorneys  for 
the  wife,— she  hereelf  nelthw  being  a  party 
to,  nor  having  knowledge  frf,  the  ccdlusiTe 
agreement,— and  the  motion  to  set  a^de  the 
decree  was  interposed  before  tbe  adjoom- 
ment  of  the  term,  and  as  soon  as  the  facts 
came  to  hor  laiowledge:  The  Judgment  of 
tbm  district  court  must  be  affirmed. 


BOURKB  T.  WHITINa 
(Supreme  Oonrt  of  Gtdorado.   Oct.  2,  1893.) 
Anoamr  axd  Clibst—  Aotioh  vob  BsBTioas— 

BvisaitOS  —  MSABUBB  OV  DaSUOBS  — OOQMTBB- 
CLAIU. 

1.  In  a  Boit  for  legal  Berrlcen  as  land  at- 
torney, defendant  himself  testified  that  be 
knew  plaintiff  was  a  land  attomnr  when  he 
emirfoyed  tiino.  Bdd,  that  an  objection  to 
plauitiff*s  testifying  orally  tliat  he  was  duly  ad- 
mitted to  practice  as  a  luid  attorney  was  with- 
out subatantlal  merit 

2.  Opinions  of  expert  witnessei  as  to  the 
TSlae  of  profeuional  serrlces  are  not  conclu- 
sive apon  the  Jury:  nor  Is  sach  eTldence  abso- 
lutely essential.  The  Jurors  may,  from  the 
nature  and  kind  of  Berrlces  performed,  and 
from  the  time  and  dreumstanoea  of  perform- 
ance, exercise  their  own  Judgment  in  determln- 
ios  the  value  of  such  services;  and  parties  sub* 
mittiaK  such  an  issue  to  the  Jury,  without  ex- 
pert testimony,  will  not  afterwards  be  hrard 
to  complain. 

8.  Testimony  that  a  party  was  put  to 
some  loss  ot  time  and  expoise  of  board,  etc., 
by  reason  of  the  destruction  of  legal  papers, 
is  not  sufficient  to  sustain  a  dalm  ot  damages 
tot  such  destruction.  The  reasonable  worth  of 
the  papers  destroyed  ii  the  propw  msssnre  at 
damage  In  such  a  case. 

4tOiftB  ftsdr  sKdiangad  batwain  eonps- 


tent  parties,  when  consnmmated  by  aetoal  de- 
livery, and  not  prejudicial  to  creditors,  cannot 
be  made  the  subject  of  a  lawfnl  claim  or  co— 
terclaim  by  one  party  against  tlw  other. 
CByllabos  br  the  Court) 

Shror  to  Pueblo  county  court 

Action  by  CHarence  8.  Whiting  against  John 
O.  Bonrke  to  recover  for  senrloes  as  an  at- 
torney at  law.  Plaintiff  had  Jndgmesi^  and 
defendant  bringa  error.  Affirmed. 

James  W.  Ooulter,  ft>r  idalntlff  in  error. 
John  A.  Ckdlinst  fbr  dtf  endant  In  snor. 

BliUOTT,  J.  Tills  action  was  eommeaiced 
befcre  a  Justice  of  the  peace,  and  vran  after- 
wards tried  on  appeal  by  the  countr  court 
The  issues  must  therefore  be  gathered  from 
ttie  oral  claims  n^de  by  the  req>ectiTe  par- 
ties as  ^es^ved  by  the  bill  of  exceptions. 
It  appears  that  plaintiff.  Whiting,  wna  em- 
ployed by  deftedant  Bourke,  to  perform  ok>- 
tain  k'gal  services  in  and  jibont  a  number  of 
land  contest  cases  in  which  Boni^e  was  In- 
torested.  Part  of  the  services  so  performed 
were  paid  for  at  an  agreed  price.  Plaintiff 
also  performed  other  services,  for  which  be 
made  a  farther  charge  of  fn.60.  For  the  lat- 
ter services  this  suit  was  brous^t 

1.  Tb6  cases  were  pending  in  the  United 
States  land  office  at  Pueblo,  Colo.,  and  it  Is 
assigned  for  error  that  plaintiff  did  not  provo 
iSiat  he  was  a  land  attorney  by  competent 
evidence;  No  complaint  Is  made  tbat  plain- 
tiff did  not  skillfally  perform  the  servloea 
fbr  which  he  was  employed.  Defendant  him- 
self testified  Ibat  he  knew  Whiting  was  a 
land  attorn^  when  he  employed  him;  hence 
the  objection  to  Whiting's  testifying  orally 
that  he  was  duly  admitted  to  practice  as 
land  attorney  for  the  United  States  land  of- 
ftoe  at  PueUo  is  without  substantial  merit 

2.  It  Is  assigned  for  error  that  the  court 
erred  In  allowing  the  Jury  to  determine  from 
the  evidence  what  the  services  of  plaintiff 
w^e  reasonably  worth.  It  Is  true  no  ex- 
pert witnesses  were  sworn  as  to  the  value 
of  the  services.  In  a  suit  to  recover  the 
value  of  professional  s^vlces,  witnesses  of 
prcper  knowledge  and  upertence  may  be 
called  to  give  their  opinions  under  oath  as  to 
the  value  of  such  services.  But  such  opinions 
are  not  conclusive  upon  the  Jury;  nor  is  it 
absolutely  essential  that  expert  evidoice 
should  be  produced  in  such  cases.  The  Ju- 
rors have  the  rl^t,  when  the  nature  and 
kind  of  services  performed  are  shown  In  ev- 
idence, together  with  the  time  and  drcom- 
stances of  performance,  to  exerdse  their 
own  Judgmoit  In  determining  the  value  of 
such  services;  and,  if  parties  submit  such  an 
Issue  to  the  Jtuy  wl&ont  expert  testimony, 
they  will  not  aftwwarda  be  heard  to  oom- 
plaln.  L^tensdorfer  t.  IDng,  7  Oola  430, 
4  Paa  B^.  87. 

8.  Before  the  cases  were  oon<daded  in  ttie 
land  office,  a  disagreement  arose  as  to  plain- 
tiff's compensation.  He  diarged  $77JfOL  Dfr- 
fendant  oflMwd  to  paj  |aOi  SInaQr,  pblv* 
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tin  offered  to  accept  $00;  and,  when  this 
was  refosed,  be  tore  op  certain  of  the  pa- 
pera  which  be  had  prepared.  Upon  this  mat- 
ter defendant  testified:  "I  considered  tbat  I 
was  damaged  to  the  extent  of  $40  hj  the 
tearing  np  of  those  papers.  I  was  compelled 
to  iHiy  SIO  for  the  republication  to  begin  the 
contest  cases  over  again,  and  was  put  to 
some  loss  of  time  and  expense  of  board,  etc., 
by  reason  of  the  destmctlon  of  the  papers. 
I  did  the  work  of  preparing  new  papers  my- 
self, howerer,  and  poshed  both  cases  to  a 
successful  Issue  without  employing  an  attor- 
ney." The  court  Instructed  the  jury  to  de- 
duct from  plaintiff's  claim  the  reasonable 
worth  of  the  papers  destroyed  by  him,  but 
to  disallow  the  damages  claimed  on  account 
of  delays,  expenses,  etc.  The  InstmctioD  was 
right  The  evidence  was  not  snffldent  to  sus- 
tain the  latter  claim  of  damages.  Town  of 
SaUda  T.  McKlnna.  16  Colo.  623,  27  Pac 
Rep.  Sia 

4.  Deftodant  undertook  to  establish  a 
eonnterclalm  against  plaintiff's  fl^'Uiand.  The 
Items  of  the  count  Tclalm  wer«  as  follows: 
Vor  room  rent,  ^VS;  for  pasturing  team,  $1S; 
tor  milk.  $12;  for  use  of  hOTse,  $14.  It  ap-  '' 
pears  that,  some  time  before  plaintiff's  ca^se  ' 
of  a'tl'in  arose,  plaintiff  occupied  a  t-.;-in  at 
defendant's  boose;  that  he  pastured  his 
team  on  defendanfa  land;  and  tbat  he  was 
hording  himself  and  received  milk  from  de- 
feDdanrs  ranch.  On  cross-examination  de- 
fendant testlfled  as  roUi.^B:  "At  the  time 
Whiting  Bteyed  at  my  house,  he  was  not  In 
pood  droumstancea.  I  did  not  Intend  to 
dba^  him  for  the  use  of  room,  the  paa- 
tnre  for  his  team*  and  the  milk  until  after 
tlilB  suit  was  brongtat  I  did  not  then  mean 
to  charge  him  for  those  things.  I  always 
Intended  to  tharg^  him  for  the  use  of  the 
iMTsa  It  he  had  not  Inougbt  this  suit 
against  me,  I  would  not  have  charged  him 
for  tbe  mDk,  room  rent  an*  horse  pasture," 
m  rebattal,  plaintiff  testlfled  as  follows: 
**Whak  Z  went  to  Ur.  Boorke's  house,  I 
asked  tf  he  oonld  board  me.  He  said  not 
I  offered  to  pay  him  tor  board  when  I  left, 
and  he  refused.  I  occupied  a  room  In  a  part 
of  his  house  whldi  he  was  not  nring.  I  was 
not  there  more  than  six  weeks.  The  land  my 
horses  were  pidceted  on  may  have  belonged 
to  ICr.  BonA^  bat  was  not  Inclosed  within 
bis  fence.  While  staying  there  I  occasion- 
ally did  diores.  cat  wood  for  fuel,  etc.  At 
that  time  I  was  engaged  In  teaming,— hanl- 
tng  ore.  •  •  •  i  think  I  did  not  have  the 
use  of  that  horse  more  than  six  days.  When 
leaving  Mr.  Boinke's  randi,  I  offered  bim 
payment  for  the  nse  of  the  room,  which  he 
defied.  I  offered  to  pay  him  anything  I 
owed  him,  and  he  said  I  did  not  owe  him 
anything.  I  vras  to  work  one  day  tor  nse  of 
horse  whidi  I  used  in  1888.  This  was  after 
I  lived  at  his  boose,  and  after  the  time  I  of- 
f«ed  him  pas^ent**  PLalntilTs  testimony 
in  rebuttal  was  not  contradicted.  Upon  such 
evUenoe^  the  Jniy  conld  not  propwly  do  otti- 


erwisa  tlian  disallow  defendant's  counter- 
claim for  room,  pastnre,  and  miiit,  The 
charge  of  the  court  providing  that  said  items 
should  be  disallowed  was  not  erroneous.  The 
evidence  did  not  disclose  any  fiduciary  re- 
lation existing  between  Whiting  and  Bourke 
while  the  former  roomed  at  the  latter's 
house.  Though  acquaintances  and  frleads, 
they  were  sul  Juris,  oompetent  to  transact 
ordinary  business,  and  hence,  as  between 
themselves  were  competent  to  give  and  re- 
ceive presents.  'Rierefore  any  gift  by  either 
of  the  parties,  of  his  own  property,  actually 
and  fredy  bestowed  by  delivery  upon  the 
oth«-.  so  as  to  make  a  complete  and  executed 
transaction,— such  a  gift  as  the  donor  at  the 
time  did  not  intend  to  charge  for  or  re- 
snme,— could  not  afterwards  be  made  the 
subject  of  a  lawfnl  claim  or  counterclaim  in 
a  suit  by  one  against  the  other.  When  not 
prejudicial  to  creditors,  gifts  freely  ex- 
changed between  friends  shonld  not  be  made 
the  subject  of  litigation;  and,  when  ihcre 
has  been  an  actual  dellvay  of  such  a  gift 
It  cannot  be  recov^ed,  or  recovered  fbr, 
when  the  parties  become  estranged  from 
each  othw,  or  when  diffM<ences  arise  about 
otho-  Imstness  transoctiona.  1  Pars.  Oont 
•234;  Wilson  T.  Me-ne^aias,  40  Kan.  648.  20 
Pao.  Rep.  468;  Collins  v.  Martin,  43  Kan. 
182,  23  Poft  Rep.  06.  The  verdict  was  In 
fiivor  of  plaintiff  for  the  sum  of  $50.  It 
would  seem  from  this  that  the  Jury  deducted 
a  propor  nnn  from  plaintiff's  claim  on  ac- 
count of  the  papers  destroyed,  and  also  al- 
lowed defendant's  ooantmlalm  for  the  use 
of  bis  horsa.  No  substantial  «ror  appearing 
in  the  record,  the  Judgment  of  the  county 
court  must  be  affirmed. 


JOHNSON  V.  TOUNG  et  aL» 
(Snpreme  Coart  of  Colorado.    April  17,  1883.) 

Hnras  akd  Minino— Loc^tiox  of  Cuim— Rblo. 
OATtON  BT  Junior  Locatob. 
-L  Rev.  St  U.  8.  |  2824,  provides  that  on 
fallBfe  to  p^rm  labor  or  make  ImprovemeDta 
on  a  mining  claim  to  the  extent  of  $100  per 
year,  the  claim  shall  be  open  to  relocation, 
provided  that  the  original  locators,  their  helru 
or  assigns,  do  not  resame  work  before  snch 
reloMtion.  Gen.  St  |  240»,  pfovldea  that  If 
the  locator  of  a  mining  claim  be  desirona  of 
taking  in  part  of  an  overlapping  claim  which 
has  been  abandoned,  he  may  file  an  additional 
certificate.  Bad,  that  territory  abandoned  un- 
der the  former  provision  may.  under  the  latter, 
be  token  by  the  owners  of  a  junior  location. 

2.  An  additional  location  certificate,  filed 
by  the  locator  of  a  claim  for  one  of  the  par- 
poses  enumerated  in  Gen.  St  |  2409,  need  not 
specify  for  what  purpose  It  was  filed. 

3.  The  burden  of  iwoving  a  forfeiture  of  a 
mining  claim  Is  upon  the  pwson  alleging  It. 

4.  Wbm  the  ownw  of  a  claim  relocates  It 
under  a  different  name  In  order  to  protect  Us 
rights,  and  to  preserve  the  claim  from  reloca- 
tion by  others  until  he  can  obtain  tttie  by  deeds 
from  the  original  ownws,  and  woA  is  done  t» 
iwotect  the  lode  under  both  titles,  sudi  woife 
will  Innn  to  the  bweat  of  the  onglnsl  elalm, 
as  afterwards  deeded  to  him. 


^Rehearing  denied  Ootober  2,  18081 
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Appall  frwD  district  nmr^  GmnlMKi  oonnh 

Action  by  O.  W.  Tomig,  Geng*  W.  Fam* 
bam,  and  WUIlam  Blllott  agalnat  Albert  A 
JoimaoiL  Prom  a  Judgment  for  ^bUntUts, 
defendant  appeals.  iLerersed. 

Ll  O.  Rockwell,  for  appellant  Alexander 
Gnllett,  Thomaa  Bros,  ft  Wegraier,  and  O.  J. 
Hnj^es,  for  appdleea. 

GODDABD,  J.  TUa  la  an  afitloo,  broni^t 
tqK»t  an  adroaa  claim,  to  determtau  the 
right  to  the  poaaesalm  and  occupancy  of  a 
^ece  ot  ground  dalmed  br  appellant  as  a 
pnrdMi  of,  and  Included  wtfliin,  the  surface 
boundaries  of  the  BKdslor  No.  1  lode  min- 
ing claim,  and  by  appdleea  aa  a  portion  of, 
and  Included  within,  the  surface  boundaries 
of  the  Black  QneeQ  lode  mining  dalm.  The 
Bxcebdor  No.  1  was  dlseowed  July  28. 18S1, 
and  the  location  certlflcate  was  filed  for  rec- 
ord August  18,  1881.  The  Black  Qneen  woa 
discovered  July  28, 18SL.  and  locatl<m  oertlfl- 
eate  ffled  October  10,  18^  Olie  gnnmd  In 
conflict  Is  tliat  portion  ot  th«  south  end  of 
Bxcetolor  No.  1  over  irbi<Si  flie  Blade  Queen's 
north  side  line  extends.  This  ground  was, 
by  reason  ot  ^ority  of  location,  a  p<xtlon  of 
Excelsior  No.  1;  and  tbe  ti^t  ta  tbo  Black 
Queen  owners  to  It  depends  np<»i  the  ques- 
tion of  fact,  whether  the  annual  labor  was 
perfwmed  upon  the  Excelsior  lode  in  1883 
and  1885;  and.  If  not,  irtiether  the  acts  of  the 
Black  Queen  owners  In  filing  addltlmuU  or 
amended  location  cwtlflcatea  after  such  fail- 
ure, and  b^ore  a  resumption  of  woriE  (here- 
on, was  an  effectual  relocation  of  that  por- 
tion of  the  Excelsior  No.  1  lode  claim  now 
In  controrersy.  Error  is  assigned  upon  the 
refusal  to  give  certain  instractlons  asked  by 
appellant,  and  upon  the  giving  of  cmlafn  in- 
structions asked  by  appellees.  The  main 
contmtlon  Is  presented  by  Instruction  No. 
17  glvoi  at  the  request  of  appellees,  which  Is 
aa  follows:  "If  you  find  frmn  the  erld^ce 
that  the  Black  Queen  was  a  valid,  existing 
mining  location,  and  that  the  annual  labor 
requisite  to  keep  np  the  same  had  been  per- 
formed, and  that  the  owners  of  said  Black 
Queen  location  filed  an  amended  location  cer- 
tificate at  any  time  yrWe  their  holding  was 
in  this  condition,  and  at  a  time  when  the 
Excelsior  No.  1  lode  had  been  abandoned  by 
reason  of  the  failure  at  the  owners  thereof, 
during  tbe  preceding  year,  to  do  Uieir  annual 
assessmoit  work,  and  before  such  owno-s 
bad  resumed  work  npon  tbe  location  so 
abandoned,  and  that  such  amended  or  addi- 
tional location  certificate,  filed  under  the  dr- 
cumstances  stated,  covered  the  ground  In 
ooatroversy  in  this  action,  such  filing  would 
give  the  owners  of  the  Black  Queen  locaticm 
a  valid  title  to  the  ground  In  controversy, 
and  your  verdict  ahould  be  In  their  tevor, 
provided  you  further  find  from  the  evid^ioe 
that  such  owners  kept  np  tbe  annnal  as- 
sessment work  until  this  action  was  brought." 


We  fliliik  Hiat  lbs  Uw  la  fliereiii  fftiilr 
stated,  and  ttiat  it  ewrectly  enundates  tlie- 
coDdltiofls  uador  which  a  mining  dalm  is- 
subject  to  relocation  as  abandoned  |«Dperty. 
and  am  of  the  acts  that  omstitute  a  valid 
relocation.  The  acqulsltkm  ot  title  to  a  min- 
ing dalm  la  conditioned  upon  discovery  and 
locatiMi,  and  the  condition  upon  whldi  title 
thereto  may  be  bdd  until  patrat  la  Issued 
Is  tbe  performance  of  the  annual  devdop- 
ment  work.  Section  2324  of  tbe  Re  vised 
Statutes  of  tbe  United  States  requires  tbat 
"not  leas  Iban  me  hmdred  dollars'  wtMth  of' 
labor  shall  be  performed  or  improvements 
made  during  eacb  year.  •  *  •  And  tqKm  a 
fiUlnre  to  comply  wltb  tbess  ccDdlttoois,  the 
dalm  or  mine  upon  wbldt  such  failure  oc- 
curred shall  be  open  to  re-location  in  the  aam* 
nmnner  aa  If  no  location  of  the  same  bad  ever 
been  made,  [ffovlded  tbat  the  wl^nal  lo- 
cators, their  heirs,  assigns  or  legal  repreeenta- 
tives,  have  not  resumed  work  npon  tbe  claim 
after  failure,  and  befwe  such  location. 
•  *  «"  The  territory  theretofore  segrqcated 
by  discovery  and  locatlim  becomes  abandon- 
ed. In  the  sense  tbat  It  Is  subject  to  locatlim 
after  such  failure,  and  before  resumption  of 
work  thereon,  in  tbe  same  "wnn^  m  otber 
unappropriated  pnUle  mineral  domain,  and 
Is  subject  to  be  taken  by  ttw  owners  of  a 
Junior  location,  undw  Oen.  St  |  2400,  p.  7Z4, 
whidi  provides:  "If  at  any  time  tbe  locator 
of  any  mining  dalm  •  •  •  abali  be  de- 
sirous *  •  *  of  taking  In  any  part  of  an 
over-lapping  dalm  whldi  has  been  abandon- 
ed, *  *  •  such  locator,  or  bla  assigns,  may 
file  an  additional  certificate,  •  «  etc 
The  case  of  Omar  v.  Soper,  11  OoU.  880.  18- 
Pac.  Rep.  443,  is  rdled  aa  laying  down- 
a  doctrine  at  variance  with  this  conduaion, 
but  we  think  the  cases  are  dearly  distin- 
guishable. In  that  case  tihe  locators  the 
Golden  Bell  lode  wore  in  actual  posaessloo, 
working  and  devdoplng  the  lode  Tbey  were 
not  in  default  under  section  2324  ot  tbe  Re- 
vised Statutes,  nor  had  they  in  any  manaar 
abandoned  the  Golden  Bell  lod&  TbB  Verde 
claimants  attempted,  under  these  conditions, 
to  relocate  the  same  lode  by  surveying  over' 
1.400  feet  of  it,  Indudlng  tbe  discovery  sbaft 
and  workings  of  the  GoUlen  Bell  owners, 
and  while  these  owners  were  In  actual  poa- 
sessloo.  The  court  says,  at  page  388.  II- 
Colo.,  and  page  447,  18  Pac  Rep.:  "We  ob- 
Etrre,  in  the  first  place,  that  the  record  shows 
the  dalm  of  the  appellees  did  not  originate 
in  this  survey;  and.  in  the  second,  that  if  it 
did  It  was  Invalid,  for  the  reason  that;  wiilw 
the  mining  laws  and  dedalona,  title  to  a 
lode  in  the  actual  possession  of  dtlsens  wfao 
claim  to  own  It,  and  who  are  engaged  la 
developing  it,  cannot  be  initiated  by  etlier 
pwsous  by  a  survey,  and  tlie  reoc»4iag  a 
location  certlflcate."  And  further,  oa  page 
SSO.  11  OoIol,  and  page  448,  18  Pac  Bep.: 
'TTbe  result  of  this  review  of  tht  esse  npott 
the  whole  record  Is  substantially  to  narrow 
tbe  Issues  to  tiie  sln^  qnsetloa  wbetkar  » 
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dalm  of  ownaahlp  to  mlnlnc  terrttoir  wUcb 
bu  been  aqitpn^iated  tho  dlaooTeren  ot 
ft  lode  therein,  made  is  the  manner  and  under 
tbe  drcumstanceB  abore  stated,  can  be  Ini- 
tiated by  other  persons,  before  default  or  tor- 
felture  on  tbe  part  of  the  dlacoTer^s»  ao  as 
to  make  It  capaUe  of  ripening  Into  a  ralkl 
title,  and  to  answer  ftua  some  In  the  nega- 
tive." The  de&ult  of  the  Gidden  Bdl  dalm- 
anta  consisted  in  not  fUlng  a  location  eear- 
tiflcnte  within  the  three  months.  The  court 
in  tUat  case,  therefore,  in  effect,  held  that 
since  tlie  Golden  Bell  people  were  In  die  ae> 
tnal  and  legal  possession  of  the  lode,  and  no 
fiKfeiture  or  abandonment  had  oocurred  at 
tbe  time  of  the  Verde  location,  tbe  Verde 
owners  could  not  aeqnlre  title  thereto  under 
these  conditions  by  nloeatkm  or  otherwiee. 
The  language  of  the  court  should  be  read  In 
the  ll^t  at  Ibe  taeta  m  ttiat  caae,  and,  in  ao 
far  as  any  expressions  are  found  thoeln 
that  may  seem  to  contradict  the  conclusion 
we  have  arrlTed  at,  tbey  should  be  modified. 

Much  stress  Is  laid  upon  the  fiwt  that  the 
additional  cntiflcatee  filed  February  28  and 
June  16. 1884^  did  not,  in  terms,  specify  that 
they  were  filed  tor  the  purpose  of  taking  in 
orerlaMthig  abandoned  ground.  We  think 
this  obJectl«i  ia  without  merit  The  statute 
provides  that  additional  location  certificates 
may  be  filed  ftir  certain  purposes.  It  does 
not  require  that  audi  purposes  should  be  ex- 
preased  in  the  cerUficatob  and  In  our  opinion 
•odi  specification  la  not  rnsrntlnl  The  filing 
of  such  certificate.  If  made  under  proper  con- 
ditions, Is  ^feetoal  tor  aU  tbe  purposes  enu- 
merated in  tbe  statute,  whether  such  pm> 
poses  are  therein  menOoned  or  not 

The  essential  condition.  In  this  case,  to  ensr 
Ue  the  Bladk  Queen  ownen  to  take  In  the 
Sronnd  In  oontroverey,  was  the  Callure  to 
do  the  tnnual  assessment  work  on  the  BJx- 
cdrtor  No.  1  lode  ftir  the  year  188S  and  fbr 
the  year  1885.  There  was  conflicting  testi- 
mony introduced  on  tiie  trial  as  to  whether 
■nch  worit  had  been  don^  sMne  positive  In 
its  character,  that  the  work  bad  been  done 
for  these  years,  r^pectlvely.  Appelant  re- 
qneeted  the  oonrt  to  Instruct  the  Jury  as  fol- 
lows: 4:  '*The  ooort  hutmetB  the  f**! 
the  law  does  not  presume  a  forfeiture,  and 
If  the  plalntUEs  dalm  that  part  at  the  Bxcel- 
alor  Na  1  lode  became  forteited,  and  open  to 
be  relocated,  which  they  Induded  and  em- 
Inaeed  within  their  amended  or  additional  lo- 
cation certificates  filed  in  1884  or  1886,  the 
burden  of  proving  the  annual  labor  was  not 
done  on  the  Vtxo^Mae  No.  1  lode  la  on  plain* 
tUta,  and  unless  they  have  shown  yon,  by  a 
fair  preponderance  ot  evidence,  tbe  work 
was  not  done,  then  you  are  to  determine  fliat 
queetlon  In  faror  ot  defendant"  Thla  was 
nfoaad.  TUa  taiatnietlott  riumld  have  been 
glvm.  It  exprassea  the  rule  as  to  the  burden 
of  proof  xm  the  qosatkm  of  forfeiture  very 
favorably  to  the  appellees.  While  there  la 
■ome  eonfilct  at  anthority  as  to  the  xwcesalty 
«tf  specially  pleading  a  forfeiture,  there  is  no 


eticeptlon  ss  to  the  nfie,  of  which  we  are 
advised,  that  reUevas  a  party  aasotlng  a  for* 
fdtnre  fRnn  the  bmden  of  proving  it  Jus- 
tioe  Fldd,  In  delivering  the  opinion  of  the 
conrt  In  the  caee  of  Bummer  v.  MUUng  Co., 
lao  n.  S.  801,  9  Sup.  ot  Sep.  S48,  says:  "An 
to  the  alleged  torfdture  aet  up  by  def^i^fint 
it  Is  soffldent  to  say  that  the  burden  of  jaw- 
ing it  rested  vpm  him;  that  the  only  pretense 
of  a  fwfeltnre  was  tiiat  anffldent  wwk,  as 
required  by  law,  each  year,  waa  not  done  on 
the  dfiim  In  1882;  and  that  the  evidence  ad- 
duced by  him  on  Oat  potot  waa  very  meagw 
and  unsatlafactory,  and  was  completely  over> 
borne  by  the  evidence  of  the  plaintiff.  Belk 
T.  Meagher,  lOi  n.  8.  279.  A  ftwfeiture  can- 
not be  established  except  iQKMk  dear  and  con- 
vincing proof  ot  the  foOlurs  ct  the  former 
owner  to  have  worit  performed  or  Improve- 
moits  made  to  the  amount  required  law." 
We  tiiink,  thnefbre,  the  ntfnaal  to  give  In- 
stmdton  Nol  4  waa  oror,  but  appdlees  con- 
tend tliat  it  was  wlttwnt  prejudice,  because 
It  Is  admitted  ^t  no  wwk  was  done  in  1884^ 
and  it  appearing  that  fvpellant  relocated  the 
lode  as  the  Sunshine  lode  in  1S8B;  that  the 
woifc  done  in  1885,  If  any,  wan  under  sudi 
relocation,  and  cannot  Inure  to  the  benefit  of 
the  Ehccdidor  Na  1  lode;  and  that  ttuy  filed 
the  amoided  coHficate  in  1888,  b^Ore  w<Kric 
■ma  resumed  by  appdlant  or  his  grantora  en 
the  Bxodslmr  No.  1  lode^  aa  audi.  We  cannot 
agree  with  comuid  for  tvpeUeea  <m  this  prop- 
osltlott.  If  the  attempted  relocation  nndw 
the  name  of  the  Sunshine  lode  waa  made  by 
apptilan^  as  he  dalm^  to  protect  his  ri^to 
In  the  Bxcdrior  No.  1,  and  to  prceervo'  the 
dalm  from  relocation  by  otfaem  until  he 
could  obtain  title  to  the  same  tbnnu^  the 
deeds  of  the  original  owners,  and  the  work 
vras  done  in  orAer  to  protect  the  lode  under 
both  tttles^  we  tUnk  It  shoidd  inure  to  the 
benefit  of  the  original  claim,  aa  afterwards 
deeded  to  him.  We  do  imt  wish  to  be  under- 
stood aa  holding  that  leas  than  flOO  worth  of 
work  annually  win  sufBoe  to  continue  the 
owaerAlp  ot  a  lode  dalm,  bat  that  the  bor- 
den  of  showing  that  the  full  amount  was  not 
done  In  any  particnlar  year  la  upon  the  party 
aeddng  to  avail  himself  ot  a  forftitnre  fw 
that  reason.  Tbe  refusal  to  give  instruction 
No.  4  waa  an  nmr  prejudicial  to  appdlant, 
and  compels  the  reversal  of  the  Judgment 
The  Judgment  is  reversed,  and  cause  remand- 
ed. 


WILSON  V.  WILSON" 
(SiqprMie  Court      Goloradoi.    May  IS,  1898.^ 
AnamuvMnr  asd  Award— Ssnnre  Asnn 

AWABD. 

L  Under  Sees.  Iawb  1881.  pi  |  7,  pro- 
viding that  a  matter  arbitrated  under  uld  act 
■hall  be  held  adjadlcated,  and  not  open  to  re- 
view, it  Is  error  to  set  ajHde  an  award,  for 
ndstakM  cmdufon  of  fact  the  arUt 
under  a  sobnlsslon  of  the  mutual,  unv 

■Bshesring  denied  October  2,  188SL 
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cWiM  of  two  brothen,  extendins  over  10 
reanr,  to  be  adjndsed  "in  &  peac^uT  and  qaiet 
m&tmer,  as  becomes  and  U  Just  between  man 
and  man,  brother  and  brother,  and,  abore  all, 
to  aroid  strife,  te<^nical!tT,  and  litigation." 

2.  A  Bnbmlsslon  of  mntnal  money  claims 
to  arbitration  impll»  a  promise  to  [M7  the 
award,  and  the  nfeet  of  anch  paymait  m  a 
ntificatioa  cannot  be  arolded  mi  the  ground 
that  it  was  made  in  pursuance,  not  of  the  sub- 
mittflion,  but  of  a  otmtamporaneona  oral  agree- 
ment. 

3.  A  petition  hj  the  snccessfnl  party  to  an 
award,  made  In  view  of  the  other  party's 
threats  against  one  of  the  arbitrators,  and  In 
fear  of  tronble,  requesting  a  judge  to  order  the 

rrties  to  present  their  claims  for  adjndicationi 
no  ground  for  setting  aside  the  award. 

Error  to  district  court;  Arapalioe  county. 

AcOon  by  Andrew  D.  unison  against  Wil- 
liam 3.  Wnaon  to  Kt  aside  an  award  of 
aitdtratora.  Judgment  for  plalntUF.  De- 
fendant brings  error.  Rerersed. 

The  oilier  fticts  folly  appear  In  tbe  fcdlow- 
Ing  statement  by  HATT,  0.  J.: 

Action  to  set  adde  award  of  aibltraton. 
Award  made  hy  Alfred  Butters,  Dninis 
Sheedy,  and  Alra  Adams.  Tbs  two  former 
were  first  selected  1^  tbe  parties.  After- 
wards, by  ocmsent,  Got.  Adams  was  called 
In  as  a  third  arlritrator  npon  two  of  tbe  ac- 
counts submitted.  Tbe  parties  to  the  suit 
are  brothers,  and  are  both  wealthy.  For  a 
long  time  Uiey  were  partners  together  In  the 
cattle  buslneBS.  In  tills  business  certain  dif- 
ferences arose  between  them,  as  the  result 
of  which  the  partnerBblp  was  dissolved  In 
the  year  1877.  These  differences  were  at 
the  time  settled  by  artritration.  This  ar- 
bitration resulted  In  ftivor  of  W.  J.  Wilson. 
The  award  was  not  satlsfaetwy  to  A.  D. 
Wilson,  althouf^  he  took  no  steps  to  hare 
it  set  a^e,  but  paid  the  amount  found 
against  blm.  After  dissolution  of  the  part- 
nership, and  the  arbitration  of  1877,  an 
agre«nent  was  made  between  Ihe  brothers 
wltb  reference  to  the  future  support  of  their 
motlier  and  her  family.  For  some  yeaife 
these  expenses  were  amicably  settled  be- 
tween the  broHieni  After  this  no  settle- 
ment was  made,  each  paying  as  he  saw  fit, 
and  a  dispute  having  arisen  over  these  ex- 
penses, led  to  what  Is  termed  the  *^ome 
Account"  In  Uie  arUtration  that  afterwards 
followed,  to  set  aside  which  this  suit  was  In- 
stituted by  defendant  In  error.  By  the 
agreement  to  aiUtzate,  tbe  arbitrators  were 
to  take  into  account  all  expenditures  made 
by  elCber  brother  between  the  eth  day  of 
December,  1877,  and  the  date  of  the  articles 
of  submisstofL.  to  wit,  March  20,  1887.  In 
tbe  year  1884^  A.  D.  Wilson  was  a  candi- 
date for  lieutenant  govwnor.  The  second 
question  submitted  for  arUtratton  Is  upon 
certain  claims  made  by  the  defendant,  W.  J. 
Wilson,  for  money  advanced  for  A.  D.  Wil- 
son for  campaign  expenses.  It  Is  unneces- 
sary to  enter  further  Into  details  of  this  ac- 
count, as  its  correctness  was  CEEpressly  ad- 
mitted upon  the  oral  argument  to  this  court 
The  foregoing  aocounta  were  covered  by  one 
agreement  of  submlasbm.   A  different  agree- 


ment, executed  eontemporaneonsly  there- 
wltii,  conn  wbat  is  known  as  Oie  "Hnd 
Account"  mils  account  arose  as  fMlows: 
The  plalntlfr  and  A.  D.  Wilson  sold  to  WB- 
sou  ft  Ttt(^r,  a  firm  composed  of  a  tlilid 
brother,  Robert  O.  ^mison,  and  L.  B.  Tndw. 
a  certain  herd  of  cattle  and  taorses,  and.  to 
secure  abont  9SO,000  of  the  purchase  money. 
Wilson  ft  Tndcer  executed  a  chattel  mort- 
gage npon  this  property.  Thoeafto:,  Wil- 
son ft  Tucker  became  largdy  indebted  to 
the  Ccriorado  National  Bank,  and,  the  bank 
refusing  to  Increaae  the  indebtedness,  ttw 
plaintiff  In  error.  William  J.  Wllscm,  at  the 
request  of  Wilson  ft  Tucker,  became  re<«p<m- 
slble  to  the  bank  for  additional  snms  loaned 
and  advanced  the  bank,  the  whole  amonnt 
of  such  sums,  principal  and  interest,  Tni"*^*'ff 
a  total  of  $26,574.96;  and,  to  Indemnify  Wil- 
liam 3.  Wilson  in  becoming  security  for  the 
payment  of  this  sum,  Wilson  ft  Tucker  gave 
to  the  defendant.  William  J.  Wilson,  a  Juniw 
chattel  mortgage  upon  the  cattle  and  horses 
purchased  them  from  the  defendant  In 
error,  A.  D.  Wilson.  It  ts  shown  that  Rob- 
ert G.  Wilson  paid  a  oonalderable  portion  et 
said  sum  towards  the  sui^rt  of  the  bome  at 
the  mother,  and  tbat  this  amount  was  prop- 
erly chai^eable,  one  half  to  A-  D.  and  the 
remainder  to  W.  J.  Wilson.  The  balance.  It 
is  <dalmed,  was  expended  In  and  about  the 
care  and  maintenance  of  the  cattle  and 
h<»8ea  covered  by  said  chattel  mortgage,  the 
remainder  having  been  used  by  each  of  the 
firm  In  personal  expenditures.  "Hie  amount 
found  by  the  arbitrators  as  having  been  ex- 
pended by  Robert  G.  Wilson,  of  this  sum, 
in  support  of  the  mother  and  family,  was 
$16,941.43;  and  the  amount  found  by  them 
as  having  been  expended  by  Wilson  ft  Tucker 
In  the  care  and  maintenance  of  the  cattle 
and  horses  whs  $7,472.53.  One  half  of  the 
$16,941.43  was  charged  against  the  plointlfl, 
A.  D.  Wilson,  the  arbitraton,  and  the 
whole  of  the  second  Item,  of  $7,472.53:  It 
Is  claimed  that  the  latter  item  was  properly 
diargeaUe  to  A.  D.  Wilson,  under  a  VMhal 
arrangement  made  between  A.  D.  and  the 
firm  of  Wilson  &  Tucker.  The  arbitrators 
found  that  the  plaintiff,  A.  D.  Wilson,  was 
indebted  to  the  defendant,  W.  J.  Wilson, 
upon  the  three  accounts.  In  the  som  of  $20^- 
706.48.  This  sum  was  made  up  as  f<dlows: 
$7,472.68,  which  was  a  part  of  the  money 
borrowed  by  Wilson  ft  Tucker  of  the  bank, 
and  used  by  them  in  the  care  of  the  cattle 
and  horses;  $8,470.71,  which  was  also  a  ^art 
of  tbe  money  borrowed  of  the  bank  by  Wil- 
son &  Tucker,  and  was  one-half  at  the  sum 
used  by  Robert  G.  WUsm  In  support  of  the 
mother's  home;  $2,125.74,  which  the  arbitra- 
tors decided  was  due  W.  J.  on  the  same  ac- 
count; $2,636.50.  due  from  A.  D.  Wileon  to 
W.  J.  Wilson  on  the  political  account  A. 
D.  Wilson,  agahist  whom  the  award  was 
made,  immediately  upon  Its  rendition,  paM 
the  amount  to  bis  hrother  W.  3.  He.  how- 
ew.  Injected  at  the  time  tiiat  tli*  award 
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ma  Inequitable  and  unfair,  and  says  In  his 
testimony  Introduced  In  tills  proceeding  tliat 
he  only  paid  the  same  In  fnlfiUm^t  of  mu- 
tual promises  made  by  the  brothers  that  any 
award  that  should  be  made  should  be  paid 
by  the  unsuccessfnl  iHUty.  The  defendant 
in  error,  In  his  complaint,  seeks  to  set  aside 
the  award  for  fraud,  for  Insuffldent  evi- 
dence, and  for  mistake  of  law  and  fact 
Issues  havlnff  been  Joined  upon  this  com- 
plaint, evldeace  was  taken  before  a  referee, 
whose  findings  were  In  favor  of  the  plain- 
tiff, nierenpon,  a  decree  was  rendered  by 
the  district  court,  setting  adde  the  award, 
and  ordering  an  accounting  between  the 
brotheiB.  A  Judgment  for  costs  was  also 
catered,  and  execution  was  ordered  to  be 
issred.  To  review  Oils  Judgment  the  cue  Is 
bron^t  to  this  court 

Patterson  &  Thomas*  for  plaintiff  In  error. 
Li.  S.  Dixon  and  Bo«e  ft  WaUlng^  for  de- 
fendant In  error. 

HATT,  a  J.,  (after  stating  the  fftcts.)  The 
arUtratlon  was  had  undw  the  statute  at 
that  time  In  force.  This  Is  apparent  from 
the  condttding  pangraphs  of  the  articles  of 
submission.  In  both  Instances  such  arti- 
cles provide  as  follows:  "And  Inaemncfa  as 
the  statute  reqnlres  that  the  following  agree- 
ment shall  be  Inserted  In  all  artldes  of  ar- 
bitration. It  is  further  agreed  that  said 
award,  when  made,  may  be  filed  the  suc- 
cessful  party  with  the  <derk  of  the  district 
coart.  as  a  basis  of  a  Judgment,  and  that  an 
execution  may  be  Issued  for  Its  collection." 
It  matters  not  that  the  award  in  ttilB  case 
was  not  filed  with  the  d&k.  of  the  district 
court  The  necessity  for  so  flUng  It  was  ob- 
viated by  the  plaintiff  paying  the  amount 
awarded  against  him. 

By  the  statute  under  which  the  arUtra- 
tion  was  had,  it  Is  provided,  among  oQier 
tilings,  as  foDows:  "Sec  7.  Whenever  it 
fOiall  appear  upon  the  trial  of  an  action  at 
law.  or  In  equity,  or  in  any  legal  proceed- 
ing. In  or  before  any  court  of  competent 
Jurisdiction,  that  the  subject  matter  of  such 
action  or  proceeding,  or  of  any  part  thereof, 
or  of  the  defense  thereto,  or  of  any  part 
thereof,  has  been  submitted  to  and  decided 
by  arbitrators  according  to  the  terms  of  this 
act,  such  matter  so  arbitrated  shall  be  held 
to  have  been  adjudicated  and  settled,  and 
not  open,  either  directly  or  indirectly,  for 
review."  Seas.  Laws  1881,  p.  60.  The 
agre^ent  to  arbitrate  having  been  made 
under  this  act,  it  must  be  construed  In  ref- 
erence  to  the  terms  of  the  statute.  In  other 
words,  the  statute  must  be  considered  as  a 
part  of  the  contract  of  submission,  the  same 
as  though  it  had  been  Inserted  In  the  articles 
providing  for  the  submission.  Hepburn  v. 
Jones.  4  Colo.  98.  It  therefore  became  nec- 
easary,  at  the  threshold  of  this  case,  to  de- 
termine the  effect  of  this  statute.  The  de> 
dalons  of  the  courts  as  to  the  drcumstanees 
T.34p.na2--ia 


that  will  Justify  tlie  setting  aside  of  an 
award  In  the  absanco  of  a  statute  ore  In 
hopeless  conflict  In  some  cases  It  has 
been  held  that  extraneous  evidence  may  be 
Introduced  to  show  a  mistake  of  law  or  fact 
on  the  part  of  the  arbitrators,  although  such 
mistake  Is  not  apparent  upon  the  face  of 
the  award.  The  tendency,  howeva:,  of 
many— and  we  think  the  better— dacLstons 
Is  to  the  effect  that  an  award  of  arbitrators 
should  be  placed  upon  much  the  same  plane 
as  a  final  Judgment  unless  otherwise  pro- 
vided by  statute.  In  the  leading  case  of 
Water-Power  Co.  T.  Gray,  reported  In  8 
Mete  (Mass.)  131,  Shaw,  0.  J.,  says:  "Thetr 
decision  upon  matters  fact  and  law,  thus 
acting  within  the  scope  of  their  authority, 
Is  conclusive,  upon  the  same  principle  that 
a  final  Judgment  ot  a  court  of  last  resort  la 
conclusive  •  •  Page  166,  See^  also, 
Bnrch^  v.  Marsh,  17  How.  S44;  Jocelyn  t. 
Donnd,  14  Am&e.  Dec.  758,  and  notes;  Bri* 
ley  V.  Underwood,  41  Qa.  9;  Brown  t. 
Green,  7  Conn.  636;  Railroad  Go.  v.  Bradl^, 
7  Ind.  49;  Brown  r.  Clay,  81  Me.  S18;  Ward 
V.  Bank,  7  Mete  (Mass.)  486;  Bnnd^  r. 
La  Pleur,  6  Allen,  480;  Hodgkinson  v.  Fer- 
nle,  3  0.  B.  (N.  S.)  189.  Cockbum,  0.  J.,  In 
the  latter  case,  says:  "But  the  modem 
cases  which  have  been  dted  certainly  go 
the  length  of  deciding  that,  unless  there  be 
something  upon  the  face  of  an  award  to 
show  that  the  arbitrator  has  proceeded  up- 
on grounds  which  are  not  sustainable  in 
point  of  law,  the  court  will  not  entertain  an 
obJectl(»i  to  It"  Arbitration  Is  fiivored  by 
the  law,  as  a  convenient  mode  of  adjusting 
disputes.  Parties,  aft^  having  sheeted 
their  own  Judges,  as  a  general  rule,  should 
be  bound  by  the  result  The  award  In  this 
case,  upon  its  face,  is  not  open  to  criticism; 
and.  to  ^ve  the  statute  any  effect  whatev- 
er, we  must  treat  the  award  as  of  the  same 
sanctity  as  a  final  Judgment  of  a  court  of  last 
resort  To  do  less  than  this  would  be  to 
override  entirely  the  legislative  act  In  this 
connection  it  Is  pertinent  to  consldo:  the 
law  with  reference  to  the  Impeachment  of 
Judgments  by  courts  of  equity.  In  the  case 
of  U.  S.  V.  Throckmorton,  08  U.  a  61.  It  Is 
said:  "There  are  no  maxims  of  the  law 
more  firmly  established,  or  of  more  value  In 
the  administration  of  Justice,  than  the  two 
which  are  designed  to  prevent  repeated  liti- 
gation between  the  same  parties  In  regard 
to  the  same  subject  of  controversy,  namely: 
'Interest  rel  publlcae,  ut  sit  finis  Utlnm,' 
and  *  Nemo  debet  bis  vexari  pro  una  et 
eadem  causa.'  *  *  *  -  But  there  Is  an  ad- 
mitted exertion  to  this  general  rule  In  cases 
-where,  by  reason  of  something  done  by  the 
successful  party  to  a  suit,  there  was  In  foct 
no  adversary  trial  or  decision  of  the  Issue 
In  the  casob  Where  the  unsuccessful  par^ 
has  been  prevented  from  exhibiting  folly 
his  ease  by  fraud  or  deception  practiced  on 
tdm  by  his  opponent,  as  bgr  keying  him 
away  tnm  oonrt.  a  telse  pmntaB  of  a  eom- 
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promise ;  or  where  the  defendant  never  had 
Ipiowle^ie  at  the  suit,  being  kept  in  Igno- 
rance by  the  acts  of  the  plaintiff;  or  where 
an  attorney  fraudulently  or  without  author- 
ity asBunies  to  represent  a  party,  and  con- 
nives at  his  defeat;  or  where  the  attorney 
Kegularly  employed  corruptly  sella  out  his 
client's  interests  to  the  other  side,— these, 
and  slmUar  cases  which  show  that  there  haa 
never  been  a  real  contest  In  the  trl&l  or  hear- 
ing of  the  case,  are  reasons  tor  which  a  new 
suit  may  be  sustained  to  set  aside  and  annul 
the  former  Judgment  or  decree,  and  open 
the  case  for  a  new  and  fair  hearing.  *  *  * 
On  the  other  hand,  the  doctrine  Is  equally 
well  settled  that  the  court  will  not  set  aside 
a.  judgment  becanse  It  was  founded  on  a 
fraudulent  Instrument  or  perjured  evidence, 
or  for  any  matter  which  waa  actually  pre- 
sented and  considered  in  the  judgment  as- 
sailed." In  this  case  the  diatrU^t  court  went 
behind  the  award,,  and  substituted  its  judg- 
ment. upMi  both  the  law  and  the  facts  of 
the  case,  for  that  of  the  arbitrators.  For 
instance.  In  his  opinion,  the  trial  Judge  says 
o£  the  herd  account:  "Upon  careful  exami- 
nation of  the  eyldence,  aftw  hearing  the 
elaborate  arguments  of  counsel,  I  am  unable 
t{}  find  that  there  is  any  testimony  tending 
to  prove  that  th©  plaintiff  was  legally  or 
equitably  obligated  to  pay  the  defendant 
the  said  sum  of  $7,472.63,  which  was  used 
in  the  care  and  maintenance  of  the  b«*d  of 
cattle."  The  court  regarded  this  as  the 
most  serious  error  committed  by  the  arbi- 
trators, and  found  It  sufflcl^it,  of  itself,  to 
warrant  a  decree  annulling  the  award.  Giv- 
ing to  the  award  the  effect  _of  a  judgment, 
this  action  of  the  district  coxut  is  not  sus- 
tained by  either  reason  or  authority.  More- 
over, In  this  country,  arbitrators  are  not 
t>ouud  by  positive  rules  of  law.  And  asldb 
from  thla,  by  the  articles  of  submission,  it 
clearly  appears  not  to  have  been  the  Inten- 
tion of  the  parties  to  submit  this  account 
to  the  test  of  the  strict  rules  of  law  or  prin- 
ciples of  eqtiity  by  which  the  courts  are  gov- 
wned.  it  being  ^preesly  stipulated  that  "it 
should  be  det^mlned  and  adjudged  In  a 
peaceful  and  quiet  manner,  as  becomes  and 
la  Just  between  man  and  man,  brother  and 
brothw,  and,  above  all,  to  avoid  strife,  tech- 
nicality, and  litigation;"  Leaving  out  of 
consideration  for  the  moment  this  provision 
of  the  articles  of  submission,  and  also  the 
statute,  and  testing  the  decree  of  the  dis- 
trict court  solely  by  the  rules  governing 
awards  under  the  common  law  in  cases 
where  aU  questions  of  law  or  fact  are  sub- 
mitted, it  cannot  be  allowed  to  stand,  for, 
while  such  awards  may  be  set  aside  for 
fraud,  accident,  or  mistake,  the  tcaxnA  must 
be  practiced  upon  the  arbitrates,  or  some 
accident  or  mistake  must  be  shown  by  which 
they  were  deceived  and  misted.  The  opin- 
ion in  the  case  of  Water-Power  Co.  v.  Gray, 
*upra,  will  be  found  valuable  and  instructive 
xuM^n  this  point.   In  that  case  the  court,  aft- 


er carefully  reviewing  the  aathoritlea,  hdd 
that  an  award  would  not  ordinarily  be  aet 
aside  t(x  mistake  of  the  arbitrabx-  in  weiglft- 
ing  the  facts  placed  before  him,  or  liecaofte 
of  adopting  erroneous  rules  of  law.  See^ 
also,  Burchell  v.  Marsh,  supra. 

Several  other  mattei-s  appear  from  this 
record  that  are,  of  tbems^vea,  snffici^t  to 
overthrow  the  decree  of  the  district  court. 
For  Instance,  after  the  award  was  madew 
its  provisions  were  carried  out  by  tlie  pez^ 
ties;  Mr.  A.  D.  Wilson  paying  tue  amoimt 
found  due  from  him,  and  Mr.  W.  J.  WU- 
son  executing  a  release  of  the  chattel  mort- 
gage held  by  him  upon  the  herd  of  cattle. 
Mr.  W.  J.  Wilson  also  executed  a  qaitdalm 
deed  to  his  brother  for  160  acres  of  land, 
and  gave  up  the  possession  of  a  certain 
stable,  as  the  result  of  the  arfottratioa.  A.t 
the  trial  below  it  was  claimed,  and  this 
claim  iB  pressed  In  this  court,  that;  mo  tar 
as  Bir.  D.  Wilson  Is  coneenied,  this 
should  not  be  taken  aa  a  ratiflcatltm  on  bta 
part  of  the  award.  It  is  said  that  the  pay- 
ment was  made  in  pursnanee  of  an  oral  oon- 
tract  made  by  him  with  his  brotho'  at  tbe 
time  of  the  submlsalon,  that  each  would  pmj 
tbe  amount  of  any  award  that  ml^t  be 
made  against  him,  and,  further,  that,  ait  the 
time  that  payment  was  made,  Mr.  A.  I>. 
Wilson  was  not  fully  informed  aa  to  the 
f^ts.  As  to  this.  It  may  be  said  that  the 
agreement  to  pay  was  no  more  than  that 
necessarily  implied  from  the  articlas  of  auh- 
misslcm,;  and,  while  a  labored  effort  is  made 
to  show  that  Mr.  A,  D.  WUscm  was  not  fidi^ 
Informed  of  the  facts  at  the  time  be  paid 
the  award,  yet  we  think  It  sufflciently  ap- 
pears that  he  was  informed  of  all  the  ma- 
terial facta  upon  which  be  now  relies.  He 
was  present  during  the  taking  of  teetlmony 
against  him,  and  was  givw  an  opportunity 
to  introduce  evidence  in  rebuttal.  Oom- 
plaint  Is  now  made  <rf  i-ae  action  of  the 
arbitrators  in  allowing  A-  D.  Wilson  only 
three  or  four  days  In  which  to  disprove  W. 
J.  Wilson's  accounts.  It  is  not  claimed  that 
the  arbitrators  were  asked  to  extend  the 
time.  He  took  the  hazard  of  submitting  ttie 
controversy  upon  the  testimony  prodnced, 
and  after  an  award  baa  been  returned 
against  bim  It  will  not  be  opened  to  permit 
him  to  introduce  additional  evidence  w^ch 
might  have  been  procured  at  the  time,  with 
proper  diligence.  Todd  v.  Barlow,  2  Johns. 
Oh.  661.  Moreover,  he  accepted  the  ben- 
efits of  the  award,  and  has  neither  re* 
stored,  nor  offered  to  restore,  Mr.  W.  J. 
Wilson  to  the  position  occupied  by  him  be- 
fore the  award  was  made.  In  additloo  to 
this,  the  testimony  shows  that  Mr.  A,  D. 
WUson,  after  paying  the  amount  of  the 
award  to  W.  J.  Wilson,  Immediately  caoaed 
Wilson  &  Tucker  to  secure  him  for  the 
amount  due  from  W.  J.  Wilson  npon  the 
herd  account.  The  all^tlon  of  tbe  bill  that 
the  arbitrators  refused  to  administer  an 
oath  to  the  witnesa  Rowan  la  divravad  tir 
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tbe  record.  Th\B  witaen  WM  swotn  aev- 
enil  times  during  the  progress  of  tbe  arbi- 
ti'ation.  The  fact  that  he  had  been  prevlouB- 
ly  in  the  employ  of  W.  J.  Wllaon  did  not 
disqiuUify  him  from  acting  as  <terk  for  the 
arbitrators,  although,  had  this  objection 
been  m^e  at  the  time,  we  donbt  not  hla 
■errices  would  not  hare  been  engaged. 

The  aocoimts  submitted  to  the  arbitrators 
In  this  case  extend  over  a  period  of  10  years. 
In  many  Instances  the  original  bills  are  not 
available,  haTing  been  lost  or  destroyed. 
Without  doubt,  mistakes  were  made  by  the 
arbitrators,  tmt  tbat  these  mistalEes  were 
not  snffldeot  to  ttrclA  the  award  seems 
clear,  ^ke  arbltators  were  selected  by  the 
mutual  ■greemait  of  the  parties.  Actu- 
ated by  motlT«s  of  friendship,  they  entered 
upon  the  unideaaaDt  duties  asMgned  to 
them,  and  devoted  days  and  weeks  of  valu- 
able time  to  the  settlemMit  of  the  differences 
that  had  uururluuately  arisen  between  these 
brothers.  The  court  below  ucpressly  found 
that  DO  actual  fraud  affected  the  award, 
fflionld  this  aw&rd  be  set  aside,  and  an  ac- 
counting rendered,  It  is  doubtful  If  a  conclu- 
sion conld  be  reached  that  would  not  be 
equally  as  unsatiriactoiy.  Be  this  as  it  may, 
In  obediace  to  weU-settled  principles,  the 
award  moHt  now  be  upheld. 

In  support  ot  tta  Judgment,  tiie  district 
oeurt,  in  its  opinion,  predicates  something 
apon  the  claim  that  W.  J.  Wilson,  In  writ- 
ing, waived  the  award.  The  paper  rdied 
ttpon  to  show  this  was  signed  at  a  time 
when  Mr.  A.  D.  Wilson  was  threatening  Mr. 
Butters,  one  of  the  arUtrators,  because  of 
his  eoncurrence  in  the  award.  Mutual 
frtends,  becoming  alarmed  for  the  safety  of 
Mr.  Butters,  Interfered  for  the  purpose  of 
preventing  trouble.  As  a  result,  Mr.  W.  S. 
Wilson  was  induced  to  present  to  one  of 
tbe  district  Judges  of  Arapahoe  county  a 
pi^ter  asking  him  to  make  an  order  that  the 
parties  present  their  dalms  for  final  ad- 
jtuUcatl(Hi,  stating  at  the  time  that  his 
brother  was  dissatisfied  with  the  award, 
and  that  he  feared  trouble.  It  would  serve 
no  useful  purpose  to  mter  farther  into  the 
details  of  tbe  matter,  and  we  forbear  to  do 
so.  It  Is  sufficient  to  say  tbat  In  ottr  opin- 
ion the  paper  is  entitled  to  no  weight.  The 
Judgment  will  be  revived,  and  tbe  cause  re- 
manded, with  directions  to  dismlaa  tbe  pro- 
eeedlngs. 


STATE  V.  ESGHBAGH. 

(Samreme  Court  of  Montana.    Oct  9.  1893.) 

Ckuum Alt  Law— VsBDicTr— Assault  wtih  Dsadlt 
Wbapon. 

Otim.  Laws,  I  60,  provides  that,  "an  a»- 
samt  with  a  deadly  weapon,  inatrnment,  or 
other  thin^,  with  an  Intent  to  inSIct  upon  tbe 
person  of  another  a  bodily  injnryv  where  no  con- 
siderabta  provocation  a-VpeAn,  or  where  the  fir- 
eumstances  of  the  assault  show  an  abandon- 
ed and  maHgnaat  heart,"  shall  subject  the 
tfBmdsr  to  panlshmfrnt  as  for  a  fdcny.  BtUt 


that  on  tbe  trial  of  an  information  under  the 
section,  where  the  verdict  foand  defendant 
enilty  "of  an  assault  with  a  deadly  weapon," 
he  could  be  sentraced  only  as  for  a  misdemean- 
or, as  the  verdict  lacked  the  dements  of  a  fst- 
ooy. 

Appeal  from  district  court,  Oascade  emnt- 
ty;  0.  H.  Benton.  Judge. 

John  Escfaba^h  was  convicted  <tf  an  as- 
sault with  a  deadly  weapon,  and  from  tt» 
Judgment  entwed  thereon  he  appeals.  Be* 
versed,  and  Judgment  directed. 

Statement  of  flie  ease  by  tiie  Justice  de> 
llvorlng  the  <^lnlon: 

Tbe  defendant  In  this  case  whs  tried  vpoa 
an  Infbrmation  based  upon  section  60  «f  ttw 
criminal  Laws,  which  Is  as  f(dlows:  "An 
assault  with  a  deadly  weapon,  instmment 
oe  oth«  thing,  with  an  Intent  to  Inflict  upfni 
tbe  person  of  anotiier  a  bodily  Injury.  Where 
no  conddmilde  provocation  appears,  dv 
where  the  drcnmstances  of  the  assault  tthow 
an  abandoned  .and  maUgnant  heart,  diaB 
subject  tiie  offader  to  Imprisonment  In  tbe 
tOTltorlal  prison  not  less  titan  ime  year  not 
more  than  two  years,  or  to  a  fine  not  less 
titan  five  hundred  nor  more  tiian  ome  thou- 
sand dollars,  or  to  botii  sodi  fine  and  Impris- 
onment, at  tbe  discretion  of  tiie  court"  Tbe 
Jury  returned  a  verdict  In  tbe  foUoiring  lan- 
guage: "We.  tbe  Jury  In  tbe  above-entitled 
cause,  find  tlie  defendant  guilty  of  an  aa^ 
sault  with  ft  deadly  WMpen."  Upon  tblk 
verdict  defadant  was  sentenced  to  Imiffis- 
(mment  In  the  pmitentiary  for  tbe  term  of 
two  years.  Upon  the  api>eal  the  api>eUant 
contends  tiiat  he  was  sentenced  t<x  a  feltmy, 
as  described  In  section  60  of  the  Criminal 
Laws,  whereas  the  Jury  found  him  guilty  of 
only  an  assault,  whicb  is  a  mlsdemeancv, 
as  described  In  section  58  of  the  Criminal 
Laws,  which  Is  as  follows:  "An  assault  Is 
an  unlawful  attempt,  coupled  wltb  a  prcs* 
ent  ability  to  commit  a  violent  Injury  ui>on 
the  person  of  another,  and  every  person  con* 
vlcted  tiiereof,  shall  be  fined  In  a  sum  not 
lees  tiian  five  nor  more  than  flf^  dollars." 

F.  a  Partn  and  H.  H.  Bwlng,  tor  ai>p^* 
lant 

DB  WITT,  J.,  {after  stating  the  fticts.)  It 
Is  observed  that  there  are  several  elements 
constituting  the  offense  described  in  section 
00  of  the  Oiminal  Laws.  ThoRe  elements 
are:  (1)  An  assault;  that  it  la  with  a 
deadly  weajMHi;  (3)  that  It  is  with  the  in- 
tent to  inflict  upon  the  person  of  anoth«  a 
bodily  injury;  (4a)  either  where  no  consid- 
erable provocation  appears,  or  (4b)  where  the 
drcnmstances  of  the  assault  show  an  aban- 
doned and  malignant  heart  The  informa- 
tion chained  all  the  elementa  of  the  ofTease. 
There  wore  two  counts.  The  first  count 
diarffed  the  ofl^ise  with  tfae  element  as 
noted  above  under  4a,  and  the  second  oonnt 
chaired  the  offense  with  the  elemeDt  as 
noted  above  under  4b.  !nie  verdict  at  the 
iiuy  fMnd  ttie  deCcadant  gnttty  of  an  as* 
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Bault  with  a  deadly  weapon.  The  verdict 
thus  found  clement  1,  and  element  2,  as 
above  noted.  It  did  not  find  the  Intent  to 
Infiict  upon  the  persoD  of  another  a  bodily 
Injtur;  nor  did  It  find  either  that  there  was 
no  considerable  provocation,  or  that  the  cir- 
cumstances of  the  assault  showed  an  aban- 
doned or  malignant  heart  It  Is  dear  that 
the  Jury  did  not  find  the  defendant  guilty  of 
fdony,  because  they  omitted  to  find  the  ele- 
ments required  to  constitute  the  felony.  The 
verdict  found  simply  an  assault,  and  It  found 
that  that  assault  was  made  with  a  deadly 
weapon.  See  State  v.  Carroll,  18  Mont  — , 
S3  Paa  Rep.  688;  Territory  v.  WlUard,  8 
Mcmt  328.  21  Pac  Rep.  301;  Territory  t. 
Stocker,  9  Mont  6,  22  Paa  Rep.  496.  The 
Judgment  being  for  a  felony,  upon  a  verdict 
which  found  only  a  misdemeanor,  the  Judg^ 
ment  must  be  reversed,  and  the  case  re- 
manded, and  with  directions  to  the  district 
court  to  assess  a  penalty  upon  the  verdict 
for  an  assault,  as  provided  in  section  58, 
Grim.  Laws;  and.  if  a  fine  Is  enforced  by 
Imprlsoament,  then  the  Imprisonment  al- 
ready undergone  by  defendant  shall  apply 
In  satisfaction  of  such  conflnement,  as  far 
u  It  satlBfles  tlie  aame. 

HARWOOD,  J.,  concurs.  PEMBERTON, 
0.  J.t  did  not  participate  in  the  hearing  or 
determliiatloa  of  this  case. 


FIRST  NAT.  BANK  OF  HBLBNA  T. 
NBILL  et  al. 
(Suiwsme  Court  of  Montana.    Oct  2,  1893.) 
jDitQicBKT--I>uri,uw— Rbtaxiko  Costb. 

1.  Plaintiff,  having  sued  H.,  gamlabed  a 
public  board,  who  answered  tliat  they  bnd 
moneys  in  their  bands  brionging  to  H.'s  firm, 
but  did  not  Icnow  which  member  or  members 
were  entitled  to  them.  Plaintiff  toolc  judg- 
ment against  H.,  and  brought  suit  against  him, 
two  of  us  partners,  and  the  board.  The  board 
did  not  answer,  but  the  others  joined  iesue,  on 
which  it  appeared  that  H.  had  no  interest  in 
the  moneys  due.  Bdd,  that  plaintiff  could  not 
take  judgment  against  the  board,  as  having, 
by  its  failure  to  appear  and  answer,  admitted 
the  debt  to  H. 

2.  Code  CivU  Proc.  I  609.  provides  that  if 
any  party  shall  Include  In  his  verified  mem- 
orandum of  costs  and  disbursecDents  neces- 
sarily incurred,  any  item  to  which  be  is  not 
entitled,  and  his  adversary  shail  prevail  with 
a  motion  to  retax,  "there  shnil  be  taxed  as  a 
part  of  the  coat  of  such  motion,  a  docket  fee 
of  twenty  five  doliars."  Beld  mandatory  In 
favor  of  the  party  moving  to  retaz,  and  not 
within  the  court's  discretion. 

Appeal  from  district  court  Lewis  and 
Clarke  county;  William  H.  Hunt  Judge. 

Action  by  the  First  National  Bank  of  Hel- 
ena against  H«U7  Nelll,  John  S.  M.  Nelll 
and  the  board  of  commissioners  of  Lewis 
and  Clarke  coonty.  Judgment  against  plain- 
tiff for  costs.  Plaintiff  appealSi. 

Statement  of  the  case  toy  the  Justice  de- 
Uverlng  the  opinion: 

The  plataitlff  her^  is  a  judgment  ored- 
Itor  of  tlie  dfltfandant  Hentr  NeUL  It  brtaict 


(Moat. 

this  action  to  obtain  moaeTa  whldi  it  claims 
are  Id  the  hands  of  defendant  the  board 
of  county  commissioners,  and  which  belong 
to  Ita  judgment  debtor,  Henry  NeOL  In  the 
former  action  of  the  bonk  against  Henry 
Nelll,— the  action  in  which  It  obtained  Judg- 
ment against  NeiU,— it  caused  nptlce  of 
garnishment  to  be  served  <ai  the  board  nf 
county  commissioners.  To  that  notice  of 
garnishment  the  commissioners  replied  that 
there  was  a  contract  between  the  commis- 
sioners and  R.  A  Bell  &  Co.,  and  that  that 
company  coasted  of  R.  A  Bell  and  Henry 
N^  the  defendanta  herein;  that  there  was 
a  considerable  amount  of  money  remaining 
due  to  said  Bell  &  Co.;  and  that  "the  board 
does  not  Imow  to  whom  they  may  be  due, 
other  than  above  stated,  but  they  are  dae 
to  whomsoever  may  be  entitled  thereto  un- 
der the  contract."  In  this  actloo,  snswov 
were  filed  by  R.  A  B^  and  Bmxy  Nefll 
and  John  8.  M.  NdlL  The  board  of  comnai» 
sloners  filed  no  answer.  The  plaintiff  al- 
leges In  its  complaint  that  B^  had  his 
interest  in  the  partnmhU>  to  Hour  NeHl, 
but  this  allegation  was  abandoned  upon  the 
trial.  The  case  was  tried  to  a  Jury.  Upom 
the  trial,  it  was  shown  tliat  there  was  In  the 
poBseerion  of  the  board  of  commissimen, 
on  account  of  the  contract  mentioned,  91.- 
681.14.  It  was  admitted  by  all  partiea  that 
defendant  Bell  was  «itltled  to  receive  of 
this  money  $965.11.  Bvldence  was  taken, 
and  the  jury  made  findings,  which  were 
adopted  by  the  court,  as  follows:  Henry 
NeiU  assigned  his  Interest  In  the  contract 
to  John  a  M.  Neill  February  4,  1892,  which 
was  prior  to  the  garnishment  in  the  case 
of  the  bank  against  Henry  NeiU.  N.  J.  Mc- 
Connell  had  a  third  interest  in  the  firm  of 
R.  A  Pell  &  Co.  Henry  NelU  and  John  S. 
M.  Neill  had  drawn  oat  all  their  share  in 
the  moneys  upon  sold  contract  The  sum 
of  $530,  in  addition  to  the  amount  awarded 
to  Bell,  now  In  possession  of  the  board, 
is  -the  property  of  N.  J.  McConnell.  On  the 
25th  of  March,  1892,— the  date  of  the  gar- 
nishment of  the  board  of  commissionera.— 
Henry  Neill  had  no  Interest  in  the  proflta 
or  proceeds  of  said  contract  Prior  to  tliat 
date  he  had  drawn  out  or  sold  to  John  S. 
M.  Nelll,  all  bis  Interest  In  the  contract 
and  the  county  commissioners  knew  this 
fact  before  the  service  of  the  garnish  ment 
Upon  these  findings  the  plaintiff  asked  the 
court  for  judgment  against  Henry  NelU  and 
John  S.  M.  NeiU  and  the  commissioners  of 
Lewis  and  Clarke  county.  This  motion  was 
by  the  court  denied,  and  judgment  was  or- 
dered Altered  against  the  plaintiff  fbr  costs. 
The  plaintiff  appeals  from  tlUs  JudgmMt 

Toole  ft  WoUace.  for  appelant  Smitt  A 
Wwd,  tor  respondents. 

DE  WITT,  J.,  (after  stating  the  Cacts.)  It 
Is  observed  that  the  plaintiff  herein  was  a 
judgment  creditor  of  the  deCtaida&t  Henrr 
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In  an  aeUon  ottuff  Hum  the  <me  at 
bar.  In  tiiat  aoUon  the  defendant  herein  13w 
board  of  county  commlestonm  was  gar- 
Dished.  It  repUed  that  nndrar  a  contract  b»- 
tween  It  and  the  Ann  of  R.  A.  Bell  ft  Co.,  of 
wUdt  Henry  NdU  was  a  member,  flure  were 
moneys  due  to  tiiat  firm.  On  tbe  trial  of  Uils 
ease,  It  dereloped  that  part  of  the  moneys  In 
the  hands  <HF  the  board  of  county  commis- 
sioners belonged  to  BelL  This  was  otmceded 
by  all  parties,  and  waa  so  fonad.  It  also 
appeared,  and  was  Anmd,  tbai  the  remainder 
of  the  moneys  belonged  to  one  N.  J.  3(cG(m- 
nell,  a  member  of  the  firm  of  Bell  ft  Go.  So 
that  the  result  of  the  trial  established  that 
the  board  of  commissioners,  garnishee  In  the 
case  ct  Bank  r.  Henry  NeOl,  had  no 
money  whatever  belonging  to  Henry  NellL 
Why,  then,  sboidd  the  district  conrt  enter 
a  Judgment  against  the  board  of  commis- 
sioners, the  effect  of  which  woidd  be  to  re- 
Qulre  that  board,  as  garnishee,  to  pi^  mon^ 
to  the  Judgment  creditor  of  Henry  NeUl, 
when  It  was  determined  that  sach  board, 
garnishee,  hod  do  funds  of  said  Henry  NelU, 
the  Judgment  debtor?  The  plalntlfE,  and  ap- 
pellant herein,  answers  this  (luery  by  rely- 
ing upon  the  tect  that  In  this  case  the  board 
of  commissioners,  one  of  the  defendants 
herein,  did  not  answer  In  this  case,  or  ap- 
pear In  the  trial,  and  as  a  consoQuence  flie 
allegation  of  the  compliant  that  the  board 
had  funds  of  Henry  Nein  must  be  taken  as 
true.  We  cannot  concede  this  view.  The 
board  of  commissioners  bad  no  Interest  In 
this  action.  It  held  moneys  due  to  R.  A  Bell 
ft  Co.,  as  It  stated  In  Its  reply  to  the  garnish- 
ment It  was  of  no  consequence  to  it  how 
this  money  was  distributed  among  the  mem- 
bers of  tiie  firm  of  R.  A.  Bdl  ft  Co.  The 
board  was  simply  a  stakeholder.  l!b»  matten 
OS  to  whether  the  Judgment  debtor  of  the 
bank  had  an  Interest  In  this  stake  was  liti- 
gated, and  determined  adverse  to  the 
bonk,  plaintiff.  This  waa  determined  on  Is- 
sues made  Iqr  di^endants'  answer.  The 
findings  are  not  attacked.  They  are  there- 
fore all  true.  Henry  NelU  had  no  Int^eet 
In  the  funds  In  the  hands  of  the  board  of 
commissioners.  Tho'etore,  there  was  nothing 
for  the  bank  to  reach,  and  Judgment  In 
Its  faTor  against  the  board  of  county  com- 
missioners was  propody  refused. 

The  pUUntlff,  having  appealed  firom  the 
''Judgment,  asks  us  to  review  the  action  of 
fbs  district  court  In  refoslng  to  tax  a  docket 
fee  of  $20  against  the  defendants,  vpou  the 
granting  of  plaintiff's  motion  to  retox  the 
costs.  Section  SOD,  Code  ClvU  Proe.  Such 
review  may  be  had  on  an  appeal  from  the 
Judgment  Rader  t.  Nottingham,  2  Mont 
157;  jmbbard  v.  Tomlinson,  Id.  220.  The 
Code  of  Civil  I^ocedure  has  the  following 
l^vistons:  'The  party  In  whose  favw  Judg- 
ment Is  rendered,  and  who  dalms  his  costs,  : 
■hall  dditver  to  the  clwh  of  the  court,  within  j 
two  days  after  the  verdict  or  dedsltm  of  the  j 


court;  a  memorandum  of  fiie  Items  of  Us 
coats  and  necessary  disbursements  in  the  ac- 
tloa  or  proceeding;  whkb  memwuidum  shall 
be  varlfled  by  the  oath  of  tiu  par^,  or  Us 
attorn^,  stating  that  Uw  Items  are  correct, 
and  that  the  disbursements  have  been  necea- 
aarily  Incurred  in  tiie  action  or  prooeedlng.** 
Seetlmi  507.  "But  audi  memwandum  iwed 
not  Indude  me  legal  fees  and  eofta  of  any 
officer  of  the  court,  or  any  witness  fees  when 
an  ajBdavit  of  sndi  witness*  attendance  la 
required  by  law  to  be  mad&*'  Section  508. 
A  witness  la  required  by  law  to  moke  hia 
affidavit  of  his  per  diem  and  mileage.  Sec* 
tlon  611.  Code  ClvU  Proc  The  defendants 
filed  Ihelr  memorandum  of  costs  and  dls- 
bursements,  which  were  duly  verified.  Sndi 
memorandum  Included,  as  it  need  not,  (sec- 
tion 006,)  aherlff'a  costs,  at  $4.40,  and  wit- 
ness fees  of  John  P.  Ketdium,  |3,  aa  dis- 
bursements by  deftedanta.  Ttie  plaintiff 
moved  to  retax  the  coats.  On  this  motion 
the  court  reduced  the  SholfTs  fees  from  $4.40 
to  ^30,  and  struck  out  the  witness  fees  of 
John  P.  Ketdium,  $8,  because,  although  he 
was  summoned  1^  d^endant  he  was  not 
called  to  testify,  and  appeared  to  be  an  un- 
necessary witness.  The  defradanti,  having 
prevailed  In  their  motion,  and  having  aue* 
ceeded  In  retaxlng  ttie  costs,  insist  that  the 
court  shotild  tax  aa  a  docket  tee  the  sum  of 
$25.  Th^  rdled  tqwn  section  500  of  the  Code 
of  ClvU  nrocednre.  which  is  as  foUows:  '^f 
any  party  ShaU  indude  in  such  memtnvindum 
any  item  to  whtdi  he  Is  not  aititied,  or  If 
any  dark,  sheriff,  ref««e,  or  othw  officer 
shaU  Indnde  audi  item  in  the  taxed  costs, 
and  a  motion  to  retax  the  same  dmU  be 
made  by  the  party  against  whom  the  same 
is  taxed,  and  If  stush  motion  to  retax  shaU 
prevail,  there  shaU  be  taxed  as  a  part  of  flie 
cost  of  such  motion,  a  docket  fee  of  twenty 
five  dollars,  and  Judgment  therefor,  with  the 
other  costs  allowed  by  law,  BhaU  be  entered 
against  the  party,  sheriff,  referee,  derk,  or 
other  officer  who  so  unlawfolly  taxed  the 
same,  and  Uie  same  mi^  be  off-set  against 
any  costs  or  Judgment  In  favor  of  fh»  {wrt^ 
or  officer  so  Improperly  taxing  such  cost, 
and  against  the  party  making  sndi  moUm; 
or  if  no  such  Judgment  vilsts,  tile  court  may 
direct  that  the  party  maldng  such  motion 
have  executlML  thoefor."  The  court  refused 
to  tax  this  docket  fee.  Thla  Is  aadgned  as  er^ 
ror. 

The  appellant  ocmtoids  that  Ihia  provtslOD 
for  taxing  this  $25  is  mandatwy.  The  re- 
spondents Insist  that  it  Is  directory  only,  and 
that  therefore,  It  was  a  matter  of  discretion 
on  the  part  of  the  court  The  language  at 
section  S08  Is,  wiOout  question,  mandatory. 
It  is,  "shaU  be  taxed."  Is  there  reaacm,  under 
the  rules  of  construction,  why  this  deor  man- 
datory language  should  be  construed  to  be 
:  directory?  Betwe  a  provlrioi,  mandatory  in 
terms.  Is  hdd  to  be  directory,  some  reason 
1  Should  be  advanced  tor  so  dc^ng.  TUm  seo- 
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tlon  of  th«  statnte  0109)  caHa  thjs  (26  a. 

"dodiet  fee."  The  term  "docket  fee"  would 
seem  to  describe  a  fee  tor  docketing  some- 
thing. But  this  fee  Is  not  charged  for  docket- 
ing the  motion,  but  la  to  be  allowed  npon 
the  prevollUig  of  the  aame.  ▲  docket  fee  Is 
one  that  la  chacged  "of  oonrse,"  as,  for  In- 
atance,  for  dockedng  a  caae  or  a  judgment. 
But,  considering  the  meaning  of  the  word 
"docket"  AS  nearly  as  that  meaning  will  ap- 
ply  to  the  drcumBtances  surrounding  Its  use 
In  this  section,  it  would  api>ear  to  be  Indi- 
cated that  this  should  be  cmsldered  a  "dock- 
et fee,"  and  taxable  "of  course,"  If  the  mo- 
tion prevails,  and  that  would  aeem  to  be  the 
significance  of  the  use  of  the  word  "docket" 
in  describing  this  fee  of  S2.1.  It  la  to  be  ob- 
aerred  that  this  f25  docket  fee.  m  called,  is 
aimed,  not  only  at  an  offending  party,  but  at 
an  offending  c^cer,  such  as  a  sheriff,  referee, 
or  cleric  If  either  one  ot  these  parties  offend 
by  charging  and  filing  accounts  to  which  be 
Is  not  entitled,  the  Injured  person  against 
whom  the  charge  la  made  is  obliged  to  obtain 
that  charge  to  be  set  aalde;  otherwise,  he  is 
liable  to  pay  It  upon  an  execution  on  the 
judgment  He  therefore  attacks  that  wrong 
by  moving  to  retax  the  costs..  He  Is  put  to 
the  labor,  and  perhaps  expense,  of  making 
this  motion.  If  the  wrongful  charge  had  not 
been  made  against  him.  he  would  not  have 
had  this  labor.  We  are  of  opinion  that  the 
statute  Intends  to  give  bim  compensation  for 
this  labor  and  expense.  But  it  does  not  give 
him  this  comi>ensation  unless  be  demon- 
strates that  his  contention  as  to  the  wrongful- 
ness of  the  charge  against  htm  la  correct 
Hist  is,  If  be  prevails  In  his  motion,  he  Is  to 
have  a  $25  fee.  We  do  not  understand  that 
the  person  against  whom  this  penalty  Is 
taxed  has  any  cause  for  complaint.  If  be 
Is  a  party,  he  knows  what  he  has  "necessa- 
rily disbursed,"  (section  507.)  and  It  is  his 
own  fault  if  he  charges  more.  If  he  is  an 
officer,  he  knows  what  fees  the  law  allows 
blm,  and  he  Is  not  excusable  in  charging 
more.  If  such  a  thing  occurred  as  one  being 
In  doubt  as  to  a  charge,  he  could  move  the 
court  for  Its  allowance,  without  risk  of  sub- 
JecUng  himself  to  the  penalty.  As  to  wheth- 
er language  should  be  construed  as  manda* 
tory  or  directory,  the  doctrine  Is  well  stated 
in  Wheeler  v.  City  of  Chicago,  24  HI.  105,  as 
follows:  "The  word  'may'  Is  construed  to 
mean  'shall'  whenever  the  rights  of  the  pub- 
lic or  third  persons  depend  npon  the  exerdse 
of  the  power  or  performance  of  the  dnty  io 
which  it  refers.  And  bo,  on  the  other  hand, 
the  word  'shall'  may  be  held  to  be  merdy 
directory  when  no  advantage  is  lost,  when  no 
ris^t  la  destroyed,  when  no  benefit  Is  sacri- 
ficed, either  to  the  public  or  the  Individual, 
by  living  It  that  construction.  But,  If  any 
tight  to  any  one  dependa  upon  giving  the 
word  an  imperative  eonstmctltw,  the  pre- 
somptlCHi  Is  that  the  word  was  used  In  refer- 
ence to  such  right  or  benefit  But.  where  no 
right  or  benefit  to  any  one  depwds  upon  tiie 


inip«atlTe  use  ct       word,  It  may  be  hdd 

to  be  directory  mordy."  So  In  the  case  at 
bar.  The  moving  party's  ri^t  to  his  com- 
pensatton  glvm  by  statute  for  the  trouble 
and  expense  of  his  motkm  depcaids  opw  glr- 
lug  the  word  "staali"  an  imperative  construe- 
tlMi;  and,  as  remarked  In  the  UUnote  case, 
"the  presumption  Is  that  the  word  was  used 
In  reference  to  sucdi  right  or  benefit"  See, 
also.  Blake  v.  Railroad  Co.,  89  N.  H:  435; 
Hx  parte  J(Hrdan,  94  U.  S.  261;  Sedg.  St 
OcHiBt  Law,  pp.  81ft-S25.  We  are  of  opinion 
that  thwe  is  no  reason  why  the  language  of 
section  609  should  be  ctmstmed  to  be  direct- 
ory. Instead  of  bdng,  as  the  text  is,  manda- 
tory. The  items  retazed  h^e  were  sheriff's 
fees  and  a  witness'  per  dl«n.  The  parties 
need  not  have  put  these  taito  th^  mem<Kan- 
dum.  Sectlcm  603.  But  they  put  them  in, 
and  verified  their  memorandtun  that  the 
items  were  correct,  and  Qiat  &oae  dlsbuise- 
moits  had  been  necessarily  incurred,  lliey 
made  the  items  their  own,  and  swore  that 
they  had  necessarily  incurred  them.  But  the 
investigation  on  the  motion  to  retax  showed 
otherwise.  This  Is  the  first  time  that  the 
statute  has  beoi  bef(Mre  this  court  for  con- 
struction, and  we  have  given  it  our  careful 
conslderatlixi,  and  are  satisfied  that  we  have 
arrived  at  the  Intent  of  the  leglslatare.  We 
are  of  opinion  tliat  the  view  we  have  adopt- 
ed Is  not  only  the  reasonable,  plain,  and  nec- 
essary lnterpretatl(m  of  the  statute,  but  that 
It  will  establltdi  a  very  wholesome  role  <rf 
practice.  The  only  objection  that  can  be 
urged  to  it  Is  the  poeslbllty  of  Its  bdng.  per- 
haps, a  severe  punishment  to  persons  making 
Innocent  mistakes  In  taxing  costs.  Bat  with 
the  dear  knowledge  that  must  be  possessed 
by  persons  taxing  the  costs,  we  think  that  tai- 
nocCDt  mistakes  will  be  a  very  rare  oecav- 
rence;  and,  even  when  they  do  happen,  it 
must  be  remembered  that  the  Innocrat  mis- 
take Injures  the  party  agalnat  whom  It  Is 
made  qtUte  as  much  as  If  the  mistake  were 
wholly  malicious,  and,  if  any  one  should  suf- 
fer. It  is  more  just  that  It  be  he  making  the 
mistake,  rather  than  he  agalnat  whom  It  Is 
made.  The  case  is  remanded  to  the  district 
court,  with  directions  to  tax  die  docket  fee 
of  $25  against  ttie  defendants,  and  that  the 
judgment*  as  it  will  be  so  modified,  be  af- 
firmed. 

The  OHIBF  JUSTZOB  snd  H^RWOOD, 
concur. 


8TATS  T.  DAYIS  at  sL 

(Supreme  Court  of  Montana.    Oct  2,  1893.) 

CaiimuL  Liw— SHpAaATS  Triaii— DisoBRioa  or 
Cotmr  —  LiKinHQ  Caoss-ExuinrATioir  to  0>b 
ComisBL. 

1.  Under  GHm.  Pr.  Act  I  302.  proridlw 
that  two  or  more  defendants.  Jointly  indicteJ 
for  a  misdemeanor,  shall  be  med .  jointly  gr 
separatelf.  In  the  discretion  of  the  court  w- 
ror  cannot  be  in^eated  on  thm  refsaal  «f  a 
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w^rnte  trial  to  one  of  three  dftfendantk  jotnt- 
Ir  chanted  with  conapirftcy,  (a  miademeanor,) 
Id  the  absence  of  the  abowiug  of  aa  abuse  of 
discretion. 

2.  Where  several  defendants  are  tried  to- 
gether for  crime,  and  each  has  separate  coun- 
sel, it  is  errot-  to  Uinit  the  cross-examination 
of  the  witnesses  erf  the  prosecation  to  one  of 
the  eoonsel  for  the  defense. 

Appeal  from  district  court.  Ouster  eonnty; 
George  R.  MUbum,  Judge. 

Information  charglDg  WllUam  DaTls,  Jolm 
Ooaoellr,  and  Patrick  Redd?  with  cmspiia- 
cy.  From  a  judgment  of  conTlction,  defend- 
ant Darti  appeals.  Revened. 

Stateairat  of  the  caw  hy  the  luetics  de- 
livering the  opinion: 

William  Davis,  John  DtmneUy.  and  Patrick 
Reddj  were  convicted  upon  an  Information 
chai^ng  them,  jointly,  with  the  misdemean- 
or of  coneplracy.  Bectlon  132,  Orimlnal 
Laws.  Davia  alone  appeals  from  the  Judg- 
ment. The  lyptp^ant  demanded  a  separate 
trial,  nus  waa  denied  by  the  court,  and 
the  defendants  were  tried  jointly.  This  de- 
nial of  a  separate  trial  is  assigned  as  error. 
Another  error  assigned  arose  ojft  of  the  fol- 
lowing facte  occurring  at  the  trial:  It  would 
seem  that  each  dedtendant  had  his  own  at- 
taney.  The  record  states  that  J.  E.  Light, 
Beq.,  was  attorney  for  Davis,  and  T.  J.  Pm^ 
ter,  B^.,  was  attorney  for  Donnelly.  The 
record  recites  aa  follows:  "Ttiat  tyton  tbe 
trial  <^  said  cause  to  the  Jury  as  aforesaid, 
the  court  made  bis  order,  and  ruled  that 
Che  defendants,  by  their  own  counsel,  should 
sdect  snd  agree  upon  «»  (tf  the  reepective 
counael  of  defendants  to  cross-examine  the 
witnesses  for  the  prosecution,  and  the  re- 
maining counsel  for  the  defendants  to  not 
cross-examine  the  witnesses  ot  the  state,  or 
to  take  part  In  said  cross-examination,  other 
than  by  suggestions  to  the  cross-examining 
coonsd,  who  should  pat  the  questions  and 
carry  out  the  suggestions,  to  which  ruling 
and  order  of  the  court  the  d^ttidant  Davis, 
by  bis  counsel,  duly  except^ ;  that  there^ 
after  J.  B.  Li^t,  of  counsel  for  defendant, 
for  and  on  b^ialf  of  the  d^endant  Davis 
and  his  counsel,  declined  to  agree  to  the  rul- 
ing of  the  court  and  the  order  as  aforesaid, 
wheretQMD  the  court  ordered  and  directed 
that  T.  J.  Porter,  of  counsel  for  defendant 
John  D<»indly,  and  not  of  counsel  for  Wil- 
liam Davis,  conduct  the  cross-exanUnation  of 
the  witness  Bobort  OainsCorth;  that,  upon 
the  conclusion  of  the  KUunlDBllon  and  cross- 
examination  of  said  witness  by  T.  J.  Porter, 
J.  R.  Lillet,  of  counsel  for  defendant  Wil- 
liam Davis,  aforesaid,  requested  and  demand- 
ed that  be,  the  said  Light,  be  permitted  and 
allowed  to  cross-examine  said  Robert  Qalns- 
fortb,  all  of  which  the  court  refused,  but 
extmded  the  seme  privilege  of  suggesting 
to  T.  J.  Porter  as  heretofore  made  by  tbe 
court,  to  which  refusal  the  said  Light  duly 
excited."  These,  as  above  set  forth,  are 
the  alleged  ecran  mnr  presented  hy  app^ 
last. 


BClddletoa  ft'tJght,  for  appdlaat 

DE  WITT,  J.,  (after  stating  the  facts.) 
The  first  contentioQ  of  appellant  camiot  be 
sustained.  Section  802,  Orim.  Pr.  Act,  Is 
as  follows:  "When  two  or  more  defendants 
are  jolntlT  Indicted  for  any  felony,  any  one 
defendant  requiring  It  shall  be  tried  8epa>- 
rately;  In  other  cases  defendants  jcdntly  In- 
dicted shall  be  tried  jointly  or  separately, 
in  the  discretion  of  the  court"  The  offense 
tried  was  a  misdemeanor.  Section  132,  Orim. 
Laws.  To  grant  or  refuse  a  separate  trial 
was  within  the  dis^etlon  at  the  oourt  No 
abuse  of  discretion  Is  dalmeO.  The  p<^t 
Is  ovezTUled. 

The  second  contenticm  of  appellant  must 
be  sustained.  "The  right  to  cross-eccamlne 
Is  a  substantial  right,  and.  If  the  court  pre- 
vents Its  exercise  as  to  a  material  matter. 
It  Is  error;  and  sudi  errtH:,  in  a  criminal 
case,  will  be  presumed  to  be  prejudicial" 
Territory  v.  Rehberg,  6  Mont  467,  13  Pac. 
Rep.  132.  The  court  wholly  refused  to  allow 
app^lant's  connsd  to  en»s-examme  the  pros- 
ecution's witnesses.  The  court  evident^ 
considered  that  It  was  allowing  appellant 
the  right  of  croM-examlaaUon  when  it  per- 
mitted counsel  for  a  defendant  other  than 
ai^llant  to  cross^^mlne.  But  the  three 
defmdants  were  being  jointly  tried  for  a 
oon^lracy.  It  may  rea<Uly  have  been  that 
the  Interests  of  the  defendants  were  ad- 
VM«e  to  eadk  othw.  The  facts  may  have 
been  such  that  the  policy  of  the  defuse 
at  one  would  not  lave  been  that  of  another. 
It  may  have  been  to  the  advantage  of  one 
defMidant  to  bring  oat  fscts  from  the  wit- 
nesses, which  fttcts  would  have  been  dam- 
aging to  another  defendant  It  may  have 
been  that  one  defendant  or  more  was  Inno- 
cent, ot  one  defendant  or  more  guilty.  If 
such  were  the  case,  the  focts  favwable  to  tike 
Innocent  may  have  been  condemnatory  of 
the  guilty.  Under  the  drcnmstanoes  above 
suggested,  It  Is  to  be  expected  that  the  In- 
terests of  the  defendants  would  be  adverse 
to  each  other.  Blach  counsel  was  Interested 
to  make  the  best  case  for  his  own  client 
To  be  sure,  the  court  allowed  appelant  and 
his  counsel  to  suggest  to  counsel  for  the 
other  defendant  matter  for  orosB-examlna- 
tlon.  But  appellant  was  thus  comp^ed  to 
present  his  case  to  the  jury  filtered  through 
a  medium  which  may  have  been  adverse 
and  imfrtendly  to  bim.  This  was  not  the 
free  cross-examination  to  ivhich  appellant 
was  entiUed.  No  matter  how  conscientious 
Donnelly's  attwney  might  be,  etlU  he  was 
Donnel^'a  attorney,  and  not  Davis',  the  ap- 
pdlant*B.  He  had  at  stake  Donnelly's  in- 
terests. His  duty  was  to  Dcmnelly,  and  not 
to  Davis.  He  was  not  the  proper  Instni- 
m^t  for  the  presentatim  of  Davis'  defense. 
We  are  of  opinion  that  the  court.  In  practical 
effect  denied  appellant  Davis,  the  full  and 
indepeadeut  rie^t  of  cross-examination  of  the 
prosecution's  witnesses  to  which  Iw  was  en- 
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titled,  and  for  this  error  tibe  Judgment  Is 
reversed,  and  the  cause  la  relhanded  fw  a 
new  trial. 

HARWOOD,  3^  concnn. 


STATE  T.  If  mDLBTON. 
(Supreme  Court  <tf  Montana.  Oct  2,  1893.) 
Com  v  CanmuL  Case  —  Commr  Arobhkt*! 
Fns— Whbn  Taxablb. 
Act  March  14,  1889.  (16  SesL  Laws,  p. 
147,)  H  8,  9,  provided  that  the  coan^  attorney 
shoold  be  compensated  bj  a  saJary  and  certain 
feei.  the  total  not  to  exceed  $3,000.  Act 
March  6,  1881,  (2  Seu.  Laws,  p.  235,)  §  1. 
IMnTidee  that  the  fees  of  all  county  officers 
named  therein  shall  be  turned  into  the  county 
treasury,  bnt  the  conn^  attorney  is  not  named 
aa  one  Ol  such  officers.  Section  8  provides  that 
the  "officers  named  in  section  1  of  this  act 
shall  be  allowed  to  receiTo  as  annual  compen- 
sation *  •  •  OS  foUows:"  and  the  list  giv- 
en iDcludea  the  conn^  attorney  and  his  salary, 
fleld,  that  the  fees  of  the  county  attorney  tax> 
able  under  act  1889  cannot  be  taxed  against 
a  defendant  oonrfcted  in  a  criminal  case  for 
the  pn^ose  of  being  odleoted  and  tumed  into 
the  oonntT  treasury. 

Appeal  from  district  court,  BeaTerbead 
oonnty;  Diomaa  J.  Oalbraith,  Judge 

O.  W.  Middletim  was  convicted,  on  a  ^ea 
of  grullty,  of  practicing  medicine  without  a 
certificate  from  the  state  board  of  medical 
eiaminers.  From  an  order  granting  de- 
foidant'B  motion  to  retaz  costs,  consisting 
of  oonnty  nttomer's  fees,  the  state  appeals 
on  the  question  ot  law  reserved.  Affirmed. 

Statemrat  of  the  case  by  the  Justice  de- 
Urerlng  the  opinion: 

This  is  an  appeal  1^  the  state  on  the  ones- 
tion  ai  law  reswred.  Section  896,  Crim. 
Fr.  Act  Defendant  pleaded  guilty  oa  an 
information  (Aiarglng  him  wlfli  practicing 
medicine  without  a  certificate  from  the  state 
board  of  medical  examiners.  He  was  sen- 
tenced by  the  court  to  pay  a  fine  of  f  100, 
and  costs.  Tba  county  attorney  filed  a 
memorandum  of  costs,  which  induded, 
among  other  items,  a  fee  for  the  county  at* 
tomey  fbr  drawing  the  infonnaUim  ct  f5, 
and  also  a  fee  for  the  trial  of  the  case,  $20. 
Hie  defendant  moved  to  retaz  the  costs, 
objecting  to  the  items  of  the  county  attor- 
ney's fees  abore  mentioned.  Ttda  motion 
was  granted,  and  from  this  order,  and  the 
question  of  law  reserved,  the  state  appeals. 

Under  the  act  of  March  14,  1880,  0»  Sees. 
Laws,  p.  147,)  fbe  county  attorney  received 
his  compensation  by  salary  and  fees.  In 
.first-dass  counties  he  received  a  salary  of 
9800,  in  Becond-dass  coontiiM  of  $600,  per 
annum.  Section  8,  Act  March  14,  1889,  (16 
Bess.  Laws,  p.  1^)  In  addition  to  these 
salorlee.  all  county  attorneys  received  oer^ 
tain  fees  for  partlctilnr  services,  providing, 
however,  Uiat  their  total  compensntlon  (sal- 
aiy  and  tees)  should  not  exceed  $3,000  per 
annum.  Section  9,  Act  March  14,  1S89,  a6 
Bees.  Laws,  p.  ISO.)  Later,  and  after  the 
■dmlBSlaii  at  the  state  to  the  Union,  (No- 


vember 8,  1889,)  was  csiacted  tibe  salary 

law  of  March  6,  1891,  (2  Sen.  Laws.  p.  235.) 
Section  1  of  that  act  provides  that  the  fees, 
costs,  percentages,  penalties,  allowance, 
and  all  other  perquisites,  of  whatever  kind, 
which  by  law  any  sheriff,  tneasurer,  ooimty 
dei^  and  recorder,  clerk,  or  deputy  clerk 
of  the  district  court,  assessor,  county  su- 
perintendent of  common  schools.  Is  antbor- 
Ized  to  receive  for  any  official  service^  shall 
be  by  him  turned  into  the  county  treasnry, 
and  sliail  be  the  property  of  the  county. 
Section  3  of  the  act  provides  "that  the  said 
officers  named  In  section  <me  of  this  act 
shall  each  be  allowed  to  receive,  as  annual 
oompmsation  for  their  services  as  afficcrs 
of  their  respective  counties,  by  classes,  as 
follows."  Then  follom  a  list  of  the  county 
officers,  and  their  compensatian,  In  the  coun- 
ties of  the  dlfr««nt  dosses.  In  this  list  Is 
found  county  attorneys,  with  a  salaiy  of 
$2,500;  In  tbe  first-dasa  codntles;  $1,500  in 
the  seomd-dass  counties,  and  $1^200  in  the 
third-class  counties.  The  act  fnrtho-  pro- 
vides: "It  being  the  int^t  and  meaning  of 
this  act  to  limit  the  maximum  actnal  [an- 
nual?] compensation  from  all  sources,  of  the 
<^cer8  named  under  this  act  to  the  sums 
named  in  this  section."  The  position  of  the 
state  <m  this  appeal  is  that  although  the 
county  attorney  does  not  recdve  the  fees, 
as  under  the  law  of  March  14,  1888,  for  his 
own  compoisatlon,  yet  that  he  Is  allowed  to 
tax  them  up  In  tbe  Judgment,  against  a  con- 
victed defendant,  and  Is  required  to  ocdiect 
them,  and  turn  them  Into  the  comity  trets-  i 
ury.  ! 

H.  J.  HaskeU  and  H.  J.  Buzlel^  for  tbe 
State.  ! 

DB  WITT,  J.,  (after  stating  the  facts.) 
It  is  not  claimed  that  the  county  attcmey 
has  now  any  ri^t  to  tsx  V9  coets  under 
the  law  of  March  14^  188%  as  a  compeosa-  i 
tlon  for  hlmsdC.  It  Is  ctmeeded  that  bis 
sahiry  Is  his  full  and  only  oompensatl<m.  Bat 
the  state  ctmtends  an  this  appeal  ttiat  the 
county  attorn^  should  tax  costs,  as  provid- 
ed In  the  law  of  188%  against  a  convicted 
defendant,  for  tbe  benefit  of  the  state,  and 
that  said  costs  should  be  collected  for  the  | 
state.  We  cannot  agree  to  this  vtew.  Soc-  j 
tiouB  8  and  9  of  tbe  law  of  1889  provide  the 
compensation  of  county  attorneys.  The 
county  psid  this  by  way  of  salary  and  fees, 
and  those  fees  in  a  particular  case  woe 
taxed  as  costs  against  the  defendant  con- 
victed in  that  case.  Then  came  tbe  act  of 
1891,  and  provided  uiother  and  dUCereat 
compensation  for  the  county  attorneys,  to 
wit,  a  salary  alone,  which  was  to  be,  and 
Is  now,  bis  only  compensati<m.  Sectlfm  ^ 
p.  237,  2  Sess.  Laws.  So  flie  act  of  1888  wis 
swept  away,  as  providing  compensathm  tat 
county  attom^v,  and  the  act  at  1891  toolclti 
place.  Therefore  there  Is  now  no  law  for 
taxing  and  collecting  these  fees  for  tbe 
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eoon^  attoxney  Iilmselt,  and  then  was  no 
law  for  taxing  tbeaa  fees  tar  the  baicOt 
and  payii^  them  Into,  the  county  treasury; 
Cor  Bectlcm  1  tiie  act  of  Mardi  6,  iSOU 
provides  for  the  payment  Into  the  county 
treosoiy  of  the  fees  collected  by  sherlfls, 
treasnxera,  and  other  offleers,  naming  them* 
but  the  section  omits  to  meutlcm  county  at- 
torn^ mereftne  this  seons  to  be  the 
result:  As  the  fees  mentioned  In  section  9, 
Act  Marefa  14,  3889^  are  odlectlble  and  pay- 
aMe  nelth«  to  the  ooonty  attoineyt  nor  to 
the  comity  treasurer,  tiuy  are  not  taxable 
against  Ihe  defmdant.  Hie  Judgment  of  the 
district  court  Is  affirmed.  , 

The  CHIEF  JIJSnOB  and  HARWOOD, 
J.,  concur. 


GORDON  T.  TREVARTHAN. 
(BoBtens  Ooart  ot  MoDtana.  Oct  2,  1SQ8.) 
Nsw  Tauir-QoomMT  TaxDior. 
Code  CItU  Pn>c  I  296,  aabd.  2,  pro- 
Tldes  for  a  new  trial  whenever  <»ie  or  more  of 
the  jnroni  shall  hare  beeo  Induced  to  assent  to 
a  Tcrdict  br  a  resort  to  the  determination  of 
chance,  and  that  sach  mtscondnct  may  be 
ahown  by  alSdaTits  of  the  Jnron.  SHd,  that 
a  Terdict  will  be  set  aside  on  an  affidavit  of  a 
Jaror  that  an  agreement  was  entered  Into  by 
the  jory  to  arrive  at  the  result  by  a  "quotient 
Tudlet."  and  that  he  was  hidnced  to  asacot 
to  the  Terdict  becauae  of  the  agreement  m 
made  and  carried  out,  though  the  affidavits  of 
other  Jnrors  are  that  the  quotient  M  arrived  at 
was  used  as  a  basis  of  dlBCUsakn  as  to  the 
amount  of  the  verdict. 

Appeal  from  dlatrtct  court,  BDtw  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  John  A.  Gordon  against  William 
Trevarthan.  From  an  order  granting  a  new 
trial,  plaintiff  appeals.  Order  affirmed. 

Statement  of  the  case  by  the  justice  de- 
Uvering  the  opinion: 

The  platntifr  appeals  from  an  order  grant- 
ing a  now  triaL  The  verdict  and  the  Judg- 
ment were  In  fftvor  of  the  plaintiff  tor  flQl.- 
63.  The  defendant  moved  for  a  new  trial 
upon  one  ground  only,  to  wit,  "misconduct 
of  the  Jury."  Section  296.  subd.  2,  Code  CItU 
Proa  This  section  and  subdivision  are  as 
follows:  "The  formor  verdict  or  other  de- 
dsion  may  be  vacated  and  a  new  trial 
granted  on  the  application  of  the  party  ag- 
grieved, for  any  of  tbe  following  causes 
materially  affecting  the  sabstantial  rights  of 
aald  party:  •  •  *  Second,  ndscondnct  of 
the  Jory;  and  whraev^  any  one  or  more  of 
the  Jurors  shall  have  been  Induced  to  assent 
to  any  general  or  special  verdict,  or  to  a 
finding  on  any  question  or  questions  sub- 
mitted to  them  by  the  court,  by  a  resort  to 
tbe  determination  of  chance,  sucb  miscondnct 
may  be  proved  by  tbe  affidavits  of  any  one 
or  more  of  the  Jurors."  In  support  of  this 
motion  the  defendant  filed  an  affidavit  made 
by  William  J.  McNamara  and  David  MelUe- 
joho,  two  of  the  Jurors,  who  d^osed  as  fol- 
lows: "That   there  was  a  disagreemisit 


among  the  members  of  ttw  Jury  as  to  the 
verdict  which  should  be  rendered  In  said 
cause,  and  a  proposition  was  therenjwn 
made  and  agreed  upon  by  the  members  of 
the  Jury  tbat  each  member  Should  Indicate 
tba  amount  for  which  he  thon^t  the  plaSn- 
tifl  should  recover,  if  at  all,  and  that  the 
sums  thxu  Indicated  should  be  added  to- 
gether, and  the  sum  so  found  Should  there- 
upon be  divided  by  twelve,  and  the  qnotieot 
thus  found  should  be  and  comrtltnte  the 
amonnt  In  which  plaintiff  should  recover; 
and  said  Jurors  agreed  to  aUde  by  the  result 
arrived  at  In  this  manner.  That  in  this 
manner  the  agreement  upon  a  vHdlct  was 
reached,  and  the  vndict  of  ¥176  ($167.63) 
arrived  at  Affiants  further  state  that  they, 
and  eadi  of  thCTi,  were  Induced  to  assent  to 
said  verdict  on  account  of  aald  proimsltlon 
so  made  and  carried  out."  The  plaintiff,  In 
opposing  the  motion,  filed  the  affidavit  of 
J.  R.  ^ver,  W.  H.  Young,  Jod  Grossman, 
and  David  Helklejohn.  These  Jnron,  in  their 
affidavit,  present  a  somewhat  dlffo^nt  view 
of  tbe  conduct  of  the  Jtuy  than  that  set 
out  in  the  otiier  affidavit  They  say.  tai  effect 
that  the  Jnrors  agreed  that  each  one  should 
set  down  an  amount  that  he  thought  plain- 
tiff should  recover,  and  that  the  amonnt 
shonld  be  divided  by  12;  that  each  there- 
upon set  down  an  amount  and  that  the  total 
was  divided  by  12,  and  the  quotient  found  to 
be  $167.63;  that  after  this  sum  was  found, 
the  Jurors  discussed  the  matter  as  to  whether 
that  should  be  the  amonnt  of  the  verdict 
and  It  was  unanimously  agreed  that  s^d 
sum  shonld  be  the  verdict  and  It  was  there- 
upon Inserted  In  the  verdict  and  the  Jurors 
were  asked  by  one  of  thdr  numbo*  if  that 
shonld  be  their  verdict  and  they,  or  most 
of  them,  answered  "Tes,"  and  no  objection 
was  made  by  any  Juror.  Thereupon  the 
foreman  signed  the  verdict  and  tt  was  re- 
turned Into  court  The  motion  for  new  trial 
was  heard  upon  these  affidavits,  and  by  the 
court  granted.  The  plaintiff  appeals  from 
this  order. 

W.  L  Llpiiencott,  toe  aj^sUant  Oiam,  B. 

Leonard,  for  respondent 

DB  WITT,  J.,  (after  stating  the  fiicts.)  The 
question  vpon  this  appeal  is  upon  what  the 
oases  and  books  have  called  "quotient  v^ 
diets."  See  cases  dted  below  and  In  the 
briefs  ot  oonnad.  Verdicts  arrived  at  1^ 
methods  such  as  described  In  the  McNamara 
affidavit  In  ttiis  case  havs  been  hdd  bad 
when  properly  before  courts  on  motion  for 
new  trial  But  the  facts  vitiating  such 
verdicts  are  the  agreement  by  the  Jurors  to  go 
into  the  process  of  marking  amounts,  adding 
them,  and  dividing  the  same  by  12,  and  the 
agreemrat  that  the  result  so  obtained  shall 
be  the  verdict,  wltiiout  further  consldwatton; 
and  the  fact  that  such  proceedings  were 
taken  by  the  Jury  In  pursuance  to  such  an 
agreement  and  that  the  result  so  obtained 
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was  returned  as  tbe  rerdlct  Tbomp.  A 
M.  Jurlea,  S  408  et  seq^  and  numerous  caeea 
dted;  Goodman  v.  Cody,  1  Wash.  T.  829, 
84  Ainer.  R^.  815,  note.  On  the  other  hand. 
It  is  held  tbat  a  verdict  reached  after  tfae 
<]uot1eQt  process  having  been  bad  by  the 
jory  Is  not  vicious  "where  the  calcolatlon  is 
purely  Informal,  for  tbe  purpose  of  ascer- 
taining the  aenae  of  tbe  jury,  and  every  Juror 
feels  at  liberty  to  accept,  reject,  or  qualify 
tbe  result,  according  to  Ma  convictloas. 
Under  exieh  drcnmstanees  the  jury  may 
adopt  as  their  verdict  the  exact  quotient 
fcund,  and  it  will  be  good."  Thomp.  &  M. 
Juries,  §  410,  and  cases  dted  and  also  ctted 
in  appellant's  brief.  Tbe  distinction  between 
good  verdicts  and  bad  verdlcta  where  the 
quotient  process  has  been  used  Is  well 
stated  In  a  very  old  case,  as  follows:  "If 
the  Jurors  previously  agree  to  a  pertlcular 
mode  of  arrivlJig  at  a  verdict,  and  to  abide 
by  the  contingent  result  at  all  events,  with- 
out ree^ving  to  tiicmseives  the  liberty  of 
dissenting,  such  a  proceeding  would  be  im- 
proper; but  If  the  means  Is  adopted  merely 
tor  the  sake  of  arriving  at  a  reasonable 
measure  of  damages,  without  binding  the 
Jurors  by  the  result,  It  Is  not  objection  to 
the  verdict."  Dana  v.  Tu<*er,  4  Johns.  487. 
See.  alsok  Hqyne,  New  Trials  &  App.  S  71> 

The  question,  then,  in  this  case  Is,  what 
was  the  nature  of  the  resort  to  the  quotient 
process  by  this  Jury?  Tbe  affidavit  of  Melkle- 
john  and  McNamara  is  clearly  to  the  effect 
that  the  conduct  of  the  Jury  was  of  the 
kind  first  above  described,— the  kind  which 
the  cases  hold  vitiates  the  verdict  The  affi- 
davit of  Young  and  others  tends  to  present 
the  OHiduct  of  the  Jury  as  innocait,  and  be- 
ing simply  Informal,  tor  the  purpose  of  ob- 
taining the  sense  of  tfae  Jurors.  Melklejobn 
signed  both  affidavits,  but  McNamara  stands 
upon  his  affidavit,  and  did  not  sign  the 
Toung  affidavit.  Oar  statute  says  tbat  when- 
ever any  one  of  the  jurors  ahall  have  been 
Induced  to  assent  to  a  verdict  by  a  rvaatt 
to  the  determtuatlon  of  chance,  such  mis- 
conduct  may  be  proved  by  the  affidavit  of 
such  Juror.  Buch  conduct  Is  so  defined  by 
the  statute  to  be  misconduct  So  it  appears 
fi'om  McNamara's  affidavit  that  at  least  one 
juror— that  is,  himself— was  induced  to  as- 
sent to  this  verdict  by  reascm  of  the  quotient 
proceeding;  so  It  would  seem  that  this,  un- 
der the  statute,  is  enough  to  vitiate  the 
verdict.  The  affidavit  of  Young  and  others 
Is  to  some  extent  contradictory  of  the 
MoNamara-M^klaJohn  affidavit,  but  that 
0(Hitradlction  was  resolved  by  the  district 
court  in  favor  of  the  McNamara  affidavit 
W6  are  therefore  of  opinion  tliat  the  order 
should  be  affirmed  if  this  quotient  proceed- 
ing Is  to  be  considered  as  a  "resort  to  the 
determination  of  chance;"  for  that  is  the 
language  of  subdivision  2,  {  296.  Code  Civil 
Proc.  TbSa  role  Is  that  tbe  affidavit  of  a 
Juror  may  be  takm  to  support  liis  verdict, 
tat  not  to  attack  It.  Turner  v.  Water  Oo^ 


2G  Oal.  806;  Thomp.  A  H.  Juries^  I  440,  and 
cases  dted;  Hayne,  New  Trials  Sc  App.  ft 
78,  74.  Section  296,  Code  CivU  Proc,  makes 
an  e»!eptIon  to  the  rule,  so  that  the  affida- 
vit of  a  JuTOT  may  be  taken  to  attnA  the 
verdict  if  the  Juror  has  asBraited  to  tte 
verdict  by  reason  of  a  resort  to  tbe  delar- 
mlnation  of  chance. 

The  OaUfbmla  supreme  court;  under  tae 
same  statute  as  we  now  bare,  held  loas 
ago  tb&t  this  quotient  proceeding  was  not 
a  resort  to  the  determination  of  chance. 
That  court  said:  "But,  Independent  of  au- 
thority, It  is  manifest  that  there  Is  no  «le- 
mept  of  chance  In  such  a  verdict  Eiadh 
Juror  marks  a  sum,  whldi,  In  his  Judgment, 
represents  the  true  amount  of  damages. 
Neither  of  these  sums  Is  the  result  of  diance; 
ou  the  contrary,  each  Is  the  result  of  tbe 
Judgment  or  will  of  the  juror  by  whom  It 
was  marked.  Neither  is  the  aggregate  of 
these  sums,  nor  a  quotient  resulting  from  a 
divl^on  of  the  aggregate  by  twdve,  ttie  re- 
sult of  chance,  but,  on  the  oontnur.  the  re- 
sult of  the  most  accurate  of  the  sdenoesL 
Thus,  from  the  commencement  to  tiie  end 
of  the  process,  no  quantity  which  enters 
Into  the  final  result  Is  detramined  by  a.  re- 
sort to  chance,"  Turner  v.  Water  Co..  35 
OaL  403.  But  this  case  has  received  by  no 
means  a  cordial  ai^roval  by  t^  writen 
and  other  courts.  Thompson  &  Merrlman 
on  Juries  refers  to  Ae  case,  and  the  lan- 
guage whloh  we  have  Just  dted,  and  aaya: 
reasoning  seems  hardly  condnslTe. 
It  proceeds  upon  the  hypothesbi  that  at  the 
time  the  Jurors  consent  to  be  bound  by  the 
result  of  the  addition  and  division  It  la  cer- 
tain that  eadi  Juror  will  marie  dovm  his 
estimate  of  the  damages;  hoice  this  process 
of  finding  a  verdict  Is  as  exact  as  the 
sdence  of  mathematics.  But  the  contrary  is 
the  fact  The  jurors  consult  that  their  rer- 
dlct  shall  vary  from  abstract  Justice  in  that 
degree  that  each  Juror  deviates  from  sound 
judgmmt  AU  the  prejudices,  ^Ima,  and 
caprices  which  sway  a  Juror  in  his  d^bera- 
tldDS  are  given  full  pla^.  and  they  measure 
ably  affect  tbe  final  result  Nothing  could 
well  be  more  the  sport  of  dhanoe  than  a 
condualon  n.>ached  in  this  manner."  Thomp. 
A  M.  Juries,  |  415.  Bee,  also,  Warner  v. 
Roblnsrai,  1  Root,  195;  City  of  Pekin  t, 
WInkel,  77  IIL  66,  S8;  Pariiam  v.  Harney. 
S  Smedes  &  M.  55.  Tbe  California  cass 
also  receives  a  severe  eritidsm  In  Goodmaa' 
V.  Cody,  1  Wash.  T.  329,  34  Amer.  Rep.  80& 
We  dte  from  that  case  as  follows:  "Among 
all  the  cases  that  have  been  dted  In  favor  «f 
and  against  the  verdict  In  the  case  at  bar 
being  considered  one  got  by  dianoe  deter- 
mination we  find  none  in  which  the  mean- 
ing oi  the  word  'chance*  Is  discussed,  and 
all  the  cases.  In  this  respect,  are  unsatis- 
factory. The  word  'chance'  has  not  bees 
adopted  or  defined  as  a  law  term.  Is  not 
technical,  and  must  be  deemed  used  by  tbe 
laglslatnre  in  a  pi^nlar  senaa  Acooidlng  to 
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^renerallr  acoepfed  and  ordinary  nam  of  the 
word,  anj'thlnr  is  said  to  have  happened  by 
-cbance  to  any  one  wlileh  was  neither  nnder- 
standit^ly  brought  aboat  by  his  act  nor  pre- 
«8tlmated  by  his  understanding.  It  any  one 
moTo  his  arm  inconsiderately,  and  by  the 
morement  nnintenUonally  break  a  crystal 
vnse.  we  say  he  did  it  by  chance;  for  his 
Intelligence  did  not,  from  step  to  step,  es- 
timate or  direct  the  action  to  its  ranilt. 
Yet,  although  the  result  was  a  idiance  one. 
It  was  the  COTtaIn,  IneTitable  result  of  as- 
sured retire  positions  of  the  arm  and  the 
vase,  and  the  muscular  action,  perhaps  tdI- 
uiitaiy,  of  the  former.  Again,  when  a  die 
is  thrown,  the  position  In  which  the  die  wiU 
fall  is  a  necessary  effect  from  well-known 
t>ut  imestlmated  causes.  By  the  original 
position  of  the  die,  its  stee,  form,  and  weight. 
the  msiitpnlatfon  given  it,  the  distance  and 
velocity  of  the  throw,  the  sort  of  surface 
it  falls  upon,  and  perhaps  other  things, 
-the  final  position  of  the  die  Is  determined 
with  mathematical  certainty,  and  may,  by 
finy  painstaking  mathem.ittclaQ  possessed  of 
the  elements  of  the  problem,  by  the  use 
-of  'the  most  accurate  of  the  sciences,'  be 
-calculated  with  Infallible  precision.  BtlU  we 
may  say,  and  properly  say,  that  the  flmtl 
position  of  the  die  Is  determined  by  chance; 
and  by  this  we  mean,  not  tiiat  the  remit 
of  the  throw  was  uncertain,  or  a  conse- 
-Quence  of  nnlcnown  causes,  but  that  It  was 
produced  by  causes  the  effldent  and  pro- 
portionate oi>eration  of  which  were  la  fact 
i>y  the  person  to  whom  it  chanced  neither 
•estimated  nor  Intelligently  controlled  for  the 
Accomplishment  of  the  result  With  the 
same  pn^rie^  we  speak  of  meeting .  by 
■ctiaiice  a  person  at  a  certain  place  at  a 
■certain  time;  and  this,  no  matter  how  ex- 
actly we  hare  precalculated  and  intended 
being  ourselves  at  that  place  at  th»  par- 
ticular time,  nor  how  exactly  that  person 
may  have  precalculated  and  intended  be- 
ing himself  at  the  same  place  at  the  same 
time  likewise,  provided  we,  to  whom  the 
■chance  happens,  did  not  precalculate  nor 
■consciously  bring  about  the  meeting  then 
And  there.  From  the  popular  use  of  the 
word  'chrfnce*  as  Illustrated  in  these  ex- 
amples It  seems  plain  to  us  that  a  Juror 
fesorts  to  the  determination  of  diance  for 
A  verdict  whenever  he  resorts  to  any  meth- 
-od  of  determination  the  steps  and  results 
■ot  which  are  beyond  his  calculation,  and 
uufollowed  and  unpartldpated  in  by  his  un- 
derstanding; and  all  the  Jurors  resort  to 
«uch  a  method  when  they  resort  to  the 
method  of  average.  With  a  verdict  got,  fair- 
ly as  between  the  Jurors,  by  such  a  meth- 
■od,  the  conclusion  attaiued  by  the  intelU- 
.fpence  of  any  one  Juror  never  coinddes,  un- 
less the  average  of  the  conclusitHis  of  all 
the  Jurors  happens  to  be  ld«it]cal  with  his 
oh'u;  whereas,  in  a  good  verdict,  every 
element  of  chance  is  eliminated  by  the  fact 
<luU  beftHre  the  verdict  is  ctHuplete  ev«ry 


Int^ligence  on  the  Jniy,  being  flmt  well  ap- 
prised of  the  action  of  ewery  other,  has,  by 
Its  own  Individual,  consdoiu  action,  ratified 
and  arrived  at  tha  same  concluBion  with 
every  other.  In  a  verdict  got  hy  the  meth- 
od of  aver^  every  sum  that  goes  to  de- 
vel<v  the  verdict  is  a  cbance  sum  as  to 
each  Jnror,  save  the  sum  that  the  Juror 
himself  sets  down;  and  the  verdict  is  not 
redeemed  b^ng  a  ehanoe  verdict  as  to 
each  Juror,  and  therefore  cbance  as  to  all, 
by  the  fact  that  each  has  contributed  to 
.  It  an  dement  not  of  chance,  any  more  than 
a  dice  throw  would  be  redeemed  from  be- 
ing cbance  by  the  fact  that  the  throw  was 
In  part  controlled  by  certain  intentional  mo- 
ti(m  of  the  dice  box."  See,  also,  the  note  to 
this  case  by  the  editor  of  the  American  Re- 
ports. See,  also,  WllUams  v.  State,  15  Le4, 
129;  Parham  v.  Harney,  6  Smedes  &  M.  S5; 
Wilson  V.  Berryman,  6  CaL  44;  Flood  v. 
McClure,  (Idaho,)  82  Pac.  Rep.  264.  With 
due  respect  to  the  California  court,  from 
which  this  court  for  many  years  has  drawn 
much  that  was  useful  and  satisfactory,  we 
cannot  but  hold  that  the  cases  whldi  have 
repudiated  Turner  v.  Water  Co.  state  the 
better  and  more  reasonable  doctrine.  Noth- 
ing occurs  to  US  which  would  add  fwce  to 
the  crltldsms  above  dted  of  the  Oalifomla 
oase;  We  therefore  hold  tliat  such  resort 
to  the  quotient  process  a«  is  set  forth  In 
McNamora's  affidavit  is  a  rowrt  to  ttie 
determination  of  chance. 

Since  writing  this  opinion  there  have  been 
published  and  come  to  our  attention  the 
cases  ot  Dtxon  v.  Pluns,  33  Pac.  Rep.  268, 
and  Welnbiurg  v.  Somps,  Id.  841,  in  which 
the  California  supreme  court  desert  the  doc- 
trine of  Turner  v.  Watw  Oo»  The  ord» 
granting  Uie  new  trial  In  this  case  hi  nt- 
flrmed. 

HARWOOD.  oonconb 


WOODMAN  T.  CALKINS  et  at 
(Supreme  Court  of  Mmtana.    Oct  S,  1B98.) 

BOVIMM-DBLIVBBT— SlONATDRS  OV  PRINOIFAU 

Since  an  iudemnifylDg  bond  In  attach- 
ment is  a  good  bond  of  the  sureties,  without 
ttie  signature  of  the  principal  who  procnres  and 
deliTws  it  and  the  snreties'  recourae  against 
him  is  in  no  wiae  Impaired  by  his  failure  to 
a\ga,  thej  cannot  defend  a  suit  on  such  bond, 
as  having  signed  it  on  condition  that  he  should 
fidgn  before  delivery,  and  never  Intended  nor 
consented  that  It  should  be  delivered  without 
hia  signature. 

Appeal  from  district  court,  Lewis  and 
Clarke  coimty;  W.  H.  Hunt,  Judge. 

Action  by  B.  B.  Woodman  against  R.  H. 
Calkins  and  others.  Judgment  t<x  plain* 
tiff.  Defendants  appeal.  Affirmefl. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DB  WITT,  J.: 

This  action  was  commenced  by  plaintiff, 
as  constable,  against  the  detttidants^  wl» 
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were  anretlea  on  an  nnd^taklng  to  indemni- 
fy idalntiff,  as  constable,  for  boldliig  prop- 
oty  whldk  he  had  seized  on  an  attachment, 
and  vUdi  waa  dalmed  1^  penonB  other 
than  ttie  def aidant  In  tbe  attadimoit  salt 
Ardile  Beaton  hrcnigbt  snlt  against  Patrick 
Leo,  In  ttB  Jnstlce^s  court,  to  recover  |T4. 
A.  Wit  of  attachment  waa  Issued  in  that  ac- 
tion, and  given  to  jdaintlfl,  a  spedally  de- 
inited  constable^  for  8»vlce.  The  constable 
levied  npon  the  snm  of  $4S.8S  In  tlie  hands 
of  P.  J.  Tonhy.  Wise  &  Goodklnd  served 
written  notice  iip<m  die  constable,  dalmlng 
the  moneys  so  levied  upon  as  belonging  to 
them,  and  demanding  tAe  delivery  of  the 
same  to  them.  Hie  constable  Informed  the 
plalntlfl  In  the  acti<m  of  that  tact  Tbere- 
npdn  the  defendants  executed  and  deliv- 
ered to  plaintiff  a  written  undertaking,  which 
Is  attached  to  the  complaint  in  this  action. 
In  consideration  of  that  undertaking,  the 
constable  paid  over  the  money  so  levied  np- 
on  to  the  plafntlff  In  the  action.  The  nnder- 
taking  was  to  the  effect  that  the  parties 
thereto  would  save  the  plaintiff  herein  harm- 
less from  said  claim  of  Wise  &  (joodkind. 
Afterwards  Wise  &  Goodklnd  brought  ac- 
tion against  ttds  plalntlflF.  and  recovered 
Judgment  against  him  for  the  amount  which 
Ihey  had  ao  claimed  as  thdr  property  in  the 
hands  of  said  Tonhy.  Plaintiff  now  brings 
action  against  these  defendants,  sureties  on 
said  undertaking,  for  damages  by  reason  of 
the  Judgment  against  him,  which  he  had 
paid.  The  undertaking  which  these  defoid- 
ants  gave  named,  as  parties  thereto,  Archie 
BeatMi  as  principal,  and  R.  M.  Oalklns  and 
J.  8.  Featherly  as  sureties.  It  was  executed 
the  sureties  only,  and  not  by  the  princi- 
pal. The  above  facts  appear  by  the  com- 
plaint in  this  action,  l^e  answer,  among 
otiiw  things,  set  fwth  "that  it  [the  undwtak- 
Ing  or  bond]  was  signed  by  these  defend- 
ants as  sureties,  on  the  condition  and  un- 
derstanding that  he  [said  Beaton]  should 
sign  It  b^ore  It  should  be  delivered;  that 
said  Beaton  never  signed  the  same,  nor  did 
any  one  In  his  b^ialf;  and  that  these  de- 
fendants never  Intended  nor  consented  that 
it  should  be  delivered  without  his  stature.** 
On  the  motion  of  plaintiff,  the  court  rendered 
Judgment  In  favor  of  plaintiff,  upon  the 
pleadings.  Did  the  plea  defendants,  as 
to  the  agreement  In  reference  to  the  d^lv- 
ery  of  the  undertaking,  form  an  Issue  which 
should  have  been  tried?  If  so,  the  Judg- 
ment on  the  pleadings  la  cntL^ided  ap- 
pellants to  be  mor. 

David  B.  Carpenter,  tta  appellants.  B.  B. 
Purcdl.  tor  respondoit 

HABW(k)D,X  The  foregoing  statement 
of  the  case  by  Mr.  Justice  DE  WiTT  Is  suf- 
ficient for  the  purposes  of  this  decision.  The 
Ju^irment  of  the  trial  cfiurt,  in  our  opinion, 
should  be  affirmed.  Beaton,  the  principal, 
who  procured  the  undertaking  to  be  exe- 


cuted by  the  sureties  on  his  b^ialf,  and  re- 
celveil  the  atta<died  money  tram  Uw  oAeer, 
(which  money  was  not  subject  to  tals  attndi- 
ment,)  was  liable  therefor,  without  algnlnK 
the  undertaking, In  an  action  by  theofllcer,as 
well  as  to  reimburse  his  sureties  for  whatever 
they  w&e  compelled  to  pay  by  reason  of 
their  enf^igement  In  said  undertaking  on  be- 
half of  the  principal  Both  the  principal  and 
sureties  could  have  been  sued  In  the  same 
action,  or.  If  the  principal  was  not  Jolngd 
in  the  action  brought  by  the  offlcor  against 
the  sureties,  they  could  have  required  the 
principal  to  be  brought  In  and  made  party 
defendant  In  the  action  against  the  sureties, 
and  have  execution  levied  against  the  prin- 
cipal first  Hosldns  v.  White,  18  Mont.  — , 
88  Pac.  R^.  163;  Wibaux  r.  Uve-Stock 
Oo.,  8  Mont  154,  22  Pac.  Rep.  492.  There- 
by liability  for  the  same  damage  would  hare 
been  fastened  upon  the  principal  debtor, 
along  with  the  sureties.  No  suhstnntiaJ 
rlg^t  of  the  sureties  was  affected  by  reason 
of  the  principal  failing  to  sign  said  nndn*- 
taking.  Nor  are  tiiey  even  Inconvenienced 
ttiereby,  for.  had  they  made  the  principal  « 
party  defendant  with  them  In  the  actton 
against  the  sureties,  the  Instant  there  wsm 
shown  grounds  for  recovery  of  damages  f^m 
the  sureties  for  the  default  of  the  principal 
the  same  showing  woold  have  beoi  ground  for 
Judgment  against  the  principal  obligee  also. 
The  d^ense  alleged  by  the  sureties  Omt  the 
undertaking  "was  signed  by  these  detflend- 
ants  as  snreUea  on  condlUcnk  and  nndo-- 
standlng"  tiiat  flie  prindpal,  Beaton,  ahanld 
rign  It  also,  "and  that  these  defoidants  never 
Intended  nor  consented  that  ft  should  be  de- 
livered without  his  signature,"  Invidves  no 
fact  or  condition  wlilch,  under  the  law,  wonld 
have  given  them  any  ri|^t  or  remedy  for 
reimbursement  or  contribution  whldi  they 
do  sot  already  possess.  Therefore  no  suli- 
■tantial  defense  was  set  up  by  the  anawt-r 
In  that  respect  and  the  court  ruled  correct- 
ly In  dtsreganUng  it  Wibaux  v.  GrlnneU 
uid  Hosklns  v.  White,  supra.  The  law.  as 
expounded  In  the  case  of  Ney  v.  Orr,  2  Mont. 
6B9,  when  rightly  considered,  would  lead  to 
the  same  conclusion,  because  the  pleading 
in  the  case  at  bar  does  not  8h6w  that  the 
officer  who  turned  over  the  attached  prt^er- 
ty  to  Beaton,  on  receiving  said  undertalcing 
for  bis  protection  In  so  doing,  was  at  nil 
cognizant  of  the  "condition  and  uadotrtamd- 
Ing"  of  the  sureties  that  Beaton,  the  princi- 
pal, should  sign  the  undertaking  before  it 
was  delivered,  or  that  defendants  '^ever  In- 
tended that  It  should  be  delivered"  without 
the  signature  of  Beaton,  princIpaL  It  has 
been  held  tiiat  such  statutory  undertakings 
are  good  and  binding  obligations  of  the  sure- 
ties without  the  signature  of  the  principal, 
who  procures  and  delivers  the  same  on  his 
behalf.  Therefore,  ao  far  as  the  undertakliig 
shows  on  Its  face,  the  officer  and  his  legal 
advisers  were  Justified  In  accepting  the  lu- 
dotaking  In  the  case  at  bar,  as  a  good  and 
valid  obligation  at  tbit  aarettes,  although 
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not  rigned  bj  ttM  prtDdpaL  Fturae  Mllai, 
6  Uont  648,  «  Fac.  Bep.  S47;  Hedderlcfc  t. 
Pontet,  6  MonL  848,  12  Pou.  Eep.  76S.  The 
arsnmoit  that,  under  all  drcnmatanoeB  or  In 
all  oigagements  on  obUgatluu,  It  cannot  be 
affirmed  as  a  legal  proposition  Hiat  It  would 
be  of  no  material  legal  advantage  to  tbe 
Boreties  to  have  tbe  i^lndpars  signature  on 
tbe  bond  w  nndertaldng,  has  no  force  In  this 
case.  The  qaeation  In  this  case  must  be  do- 
elded,  and  dedded  on  the  legal  condltlMui  in- 
volved In  It  If  the  sureties  liave  lost  aoT 
material  legal  right  1^  reason  the  omie- 
Bltm  of  the  principal  to  sign  this  nndvtaUnft 
(obligating  himself  to  do  as  principal  what 
the  law  obUj^  him  to  do  without  the  nnder- 
taklng,)  It  has  not  been  pointed  out  or  In  any 
manner  snggested  In  this  case.  It  Is  well 
known  that  thwe  are  bonds  and  obligatkms 
whereby  -Qie  UablB^  of  both  prin<dpal  and 
sureties  arise  from,  and  Is  founded  npon,  the 
instroment  alone,  and  where  the  principal 
could  ntfther  be  held  liable  directly  to  the 
obligee,  nor  ooUaterally  as  between  him  and 
the  sureties,  without  his  signature,  but  such 
is  not  the  case  at  bar.  And  we  do  not  per- 
ceive how  general  sun^tlons  of  doubts  re- 
specting those  cases  are  applicable  In  decid- 
ing this,  cr  will  aid  In  ccsrectly  deciding 
such  other  cases  when  they  arise.  An  order 
will  be  entered  affirming  the  judgment  of  the 
trial  court 

DB  WITT,  J.,  (concurring.)  I  am  not 
vritwny  satlsfled  that  it  la  of  abscAntdy  no 
advantage  to  the  sorettes  to  have  the  prlnd- 
pal'B  signature  on  the  undertaking;  nor  am 
T  satlsfled  that  under  aU  circumstances,  suf- 
ficient evidence  of  Ibe  UabOity  of  the  signing 
sureties  wouU  also  be  alone  inoof  frf  OA  Ua- 
bfUty  of  the  nonsigninc  ^IndpaL  I  think 
cases  ml^t  arise  where  the  proof  would 
have  to  go  a  pace  fnrther;  but  the  suggest- 
ed advantage  to  the  sureties  Is  ^babfy  not 
sufflcioitly  substantial  In  this  case  to  be  no* 
tlced.   I  tiierefore  concur  tai  Ibe  afflrmanea 


WILLIAM  MERCANTILE  CO.  v.  FUSSY. 
(Supreme  Court  of  Montana.  Oct  9,  18^.) 

ApfEAi^NoKSDiT — BEmiso  Statkheht. 

1.  A  motion  for  a  new  trial  is  not  needed 
to  support  an  appeal  from  a  judgment  of  non- 
suit. 

2.  Though  nnder  Code  Civil  Proc.  S  ^8, 
the  service  of  tlie  notice  of  appeal,  and  its  fil- 
ing with  tbe  bond  prescribed.  Htaja  the  trial 
court's  proceedings  upon  tbe  judgment  or  or- 
der  Bppnled  from,  tlw  court  thereafter  retains 
jarisalctkm  to  settle  and  catity  the  statement 
on  appeal. 

Appeal  from  district  coiut  Missoula  coun- 
ty; Theo.  Brantley,  Judge. 

Action  by  the  William  Mercantile  Com- 
panv  against  James  H.  Fussy  on  a  debt 
Judgment  for  defendant.   Plaintiff  appeals. 


On  motion  to  strike  statament  on  appeal 
from  the  files.   Motion  overruled. 

Dnils  A  Crouch  and  Thos.  H.  Carter,  for 
aw^nt  Beckfofd,  Stiff  ft  Hershey,  for 
respondent 

HABWOOD,  J.  The  pnamit  eonrideratloB 
in  this  case  relates  to  a  motion  Interposed 
by  respondent's  connsrt  to  dimlnato  from 
the  record  the  statement  on  appe^  <»  the 
grounds  (1)  that  no  motion  for  new  trial  was 
made  In  Uio  ccnirt  b^ow  by  appellant;  and 
(2)  tbat  tbe  statement  on  appeal  was  setUed 
and  oortliled  1^  the  judge  ot  the  trial  oourt 
after  the  notice  of  appeal  had  been  served, 
and  such  notice  with  undertaking  on  appeaX 
bad  been  filed.  The  action  was  broti^t  to 
enforce  paymmt  of  an  alleged  debt  At  flia 
tdtlt  frtien  plaintiff  rested  In  the  introdnc- 
tloa  of  testimony,  defendant  moved  the 
court  for  nonsuit,  on  the  gronnd  that  suffi- 
cient proof  had  not  been  offered  by  idaln- 
tlff  to  sustain  the  matolal  allegatimia  of 
his  ccHuplalnt  which  motion,  after  argument 
and  ctmslderation  hr  tbe  court,  was  granted, 
and  judgment  entered  according  in  favw 
of  defendant  for  his  costs.  From  that  jndg<- 
ment  plaintiff  appealed.  The  record  filed  ba 
thla  court  contains  portions  of  the  judgment 
ndl  portlnent  to  ^e  review  desired,  and  also 
a  statem^t  on  appeal  containing  tbe  mo- 
tion for  nonsuit,  a  statement  of  tbe  efi- 
dence  oCCered  by  plaintlCT,  and  specifications 
of  alleged  anror  of  tbe  trial  court  In  sustain- 
ing defendant's  motion  tor  nonsuit 

1.  The  first  point  urged  by  respondent's 
counad  as  ground  for  striking  out  the  state-, 
ment  (m  appeal  Implies  that  a  review  of  an* 
order  granting  a  motion  for  nonsuit  can  only 
be  had  after  motion  for  new  trial  baa  been 
presented  to  the  trial  court,  and  an  appeal 
taken  from  the  ruling  thereon.  We  cannot 
sustahi  this  objection.  No  cases  are  cited 
by  respondent  in  support  thweof,  and  this 
court  has  had  occasion  heretofore  to  ex- 
amine the  same  question  of  practice,  and 
find  tbe  authorities  contrary  to  the  conten- 
tion of  respondent  McKay  v.  Railway  Co., 
13  Mont  — ,  81  Pac  Rep.  99&. 

2.  Nor  do  we  find  reason  or  authority  for 
sustaining  tbe  second  proposition  iirged  by 
respondent— that  the  statement  on  apipeal 
should  be  stricken  trom  the  record  because 
tne  judge  of  the  trial  court  c^fied  and 
settled  It  after  the  notice  and  undertaking 
on  appeal  bad  be«i  served  and  filed.  Re- 
spondent's counsel  contend  that  thereby  tbe 
trial  court  lost  jtuflsdlctlon  of  tbe  case,  and 
therefore  the  act  of  settling  and  certifying 
the  statement  on  appeal  was  void.  Where 
proper  undertaking  on  ai^>eal  to  stay  pro- 
ceedings has  been  given,  tbe  aj^Kol  stays 
proceedings  of  the  trial  court  "upon  the 
Judgment  or  order  appealed  from,'*  (Code 
Civil  Proc.  S  428,)  but  does  not  divest  tbe 
trial  court  of  power  to  settle  and  certify 
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•Odi  atatementi  tu  are  ^tmded  In  the  law 
of  practice  to  preemt  the  matters  of  law 
and  fiict  to  the  api>ellate  cotirt  for  review, 
provided,  of  course,  that  the  same  are  pre- 
pared, settled,  and  certifled  within  the  time 
prescribed  by  law,  (Territory  t.  Fallls,  2 
Mont  236;  Flynn  v.  Cottle,  47  OaL  528;  Mc- 
AJlep  V.  The  Latona,  [Wash.]  19  Pac.  Rep. 
ISl.)  Therefore  an  order  wiU  be  entered 
oTermling  respondoit's  motlMi  heredn. 

DE  WITT,  J.,  concurs.  PBMBEBTON, 
0.  J.,  being  absent,  did  not  pass  upon  these 
qoMttona. 


PBJHBZ,  Auditor,  t.  BARBER.' 

(Snprema  Coort  of  New  Mexico.  Ang.  24, 
1803.) 

Ajpbal— RBOoan— QuUTlONS  nor  Raised  Bklow. 

As  the  supreme  court  will  only  consider 
qaofiUotis  which  were  passed  npoo  by  the  trial 
eourt,  where  the  record  does  not  show  that  any 
of  the  pleadings  were  demurred  to,  nor  that 
any  exceptions  were  taken  to  the  mllngs  at 
tte  triaU  nor  that  a  moUon  tor  a  new  trial 
was  made,  it  presents  nothing  for  leTiew. 

Error  to  district  court,  Suita  Fs  coanty;  Ed- 
ward P.  Leeds,  Judge. 

Action  b^  Philip  J.  Barber  acainst  Demetrio 
Perez,  auditor  of  public  accounts,  for  manda- 
mus. Plaintiff  had  Judgment,  and  defendant 
brings  error.  Affirmed. 

Edward  L.  Bartlett,  Bol.  Gen.,  for  plaintiff  in 
error.   Francis  Downs,  for  defendant  in  error. 

LEE,  J.  This  was  an  action  by  mandamus, 
on  the  part  of  the  plaintiff  below,  to  compel 
the  auditor  of  public  acoonats  of  the  territory 
{the  plaintiff  in  error)  to  draw  a  warrant  on  the 
treasurer  of  the  territory  for  the  sum  of  $303.88, 
in  payment  of  an  account  allowed  b^  the  board 
of  penitentiary  commissioners  in  his  favor  for 
services  rendered  aa  assistant  superintendent 
of  the  New  Mexico  penitentiary  during  the 
year  1892l  An  alternative  writ  was  issued,  and 
a  return  thereto  made,  which  admitted  the  al- 
lowance of  said  claim  by  the  board  of  peniten- 
tiary commissioners,  but  denied  their  right  to 
so  allow  it.  as  during  the  time  that  be  was  act- 
ing as  assistant  superintendent  of  the  peniten- 
tiary he  was  the  regularly  appointed  and  act- 
ing yard  master  and  foreman  of  the  brick  yard 
of  said  penitentiary  at  a  salary  of  per  an- 
num, all  of  which  had  been  paid  to  him;  and 
that  E.  H.  Bergmann  was  the  regularly  ap- 
pointed and  acting  assistant  superintendent  of 
such  penitentiary  at  the  time,  and  was  entitled 
to  the  pay  appertaining  to  such  position:  and 
that  J.  Francisco  Cbavei!  was  the  duly  and  reg- 
ularly employed  superintendent  of  socb  peni- 
tentiary during  such  time,  and  had  qualified  by 
taking  the  required  oath  and  giving  the  neces- 
sary bond,  and  had  appointed  said  Bergmann 
assistant  superintendent,  and  said  Barber  (de- 
fendant in  error)  as  yard  master  and  foreman 
of  the  brick  yard,  which  appointments  had 
been  couflrmed  by  the  board  of  penitentiary 
commissioners;  and  that  no  successor  to  said 
Chavez  as  superin  ten  dent  had  been  employed 
by  said  penitentiary  board.  That  be  had  been 
always  ready  to  audit  and  allow  the  salary  of 
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the  assistant  soperlntendeai  to  tiie  person  en- 
titled thereto.  1.  e.  B.  H.  Bergmann.  bat  he  bad 
never  applied  for  it.  but  that  he  did  claim  the 
salary  of  the  superintendent,  which  was  also 
claimed  by  ssid  J.  Francisco  Chavez.  That  he 
had,  in  his  report  to  the  thirtieth  legislative  as- 
sembly, recited  these  facts,  and  had  naked  for 
the  consideration  of  the  same  by  that  body,  but 
that  It  failed  to  act  upon  it.  That  while  Berg- 
mann was  assistant  superintendent,  regularly 
employed  and  appointed  as  such,  he  <Mald  only 
draw  the  salary  provided  for  that  position:  and 
while  Barber  ((be  defendant  in  error)  was  ap- 
pointed as  and  employed  in  the  office  of  fore- 
man of  the  brick  yard  and  yard  master,  he 
could  only  draw  the  pay  to  which  that  position 
entitled  him,  1.  e.  $720  per  annum,  Instead  of 
tlie  pay  of  the  assistant  superintendent.  $1,500 
per  annum,  although  he  had  actually  per- 
formed the  duties  of  that  position  aa  well  as 
those  of  yard  master,  as  uooer  the  law  he  was 
required  to  perform  any  duties  which  might 
be  imposed  upon  him,  without  any  additional 
compensation.  Upon  the  bearing  there  were 
no  contested  questiona  of  fact,  the  only  ques- 
tion being  as  to  the  duty  of  the  auditor,  under 
the  facts  stated  In  the  petition,  answer,  and 
stipulation,  to  draw  the  warrant  for  the  bal- 
ance of  the  salary  of  the  relator  for  Uie  time  he 
was  acting  as  assistant  superintendent. 

It  is  claimed  by  the  relator  that  under  aec- 
tion  85,  c.  76,  p.  177,  of  the  Session  Laws  of 
188U,  the  board  of  penitentiary  commissioners 
was  the  sole  and  exclusive  auditor  of  all  claims, 
and.  their  certificate  being  given  to  the  claim- 
ant, it  was  the  absolute  duty  of  the  auditor  to 
draw  his  warrant  for  the  amount,  and  that  he 
had  no  discretion  in  the  matter,  and  this  vieir 
was  the  one  taken  by  the  court  below,  and  its 
decision  was  rendered  upon  that  poiot  Id 
oloslng  a  somewhat  lengthy  opinion  in  the  case 
the  court  says:  "The  auditor  has  the  right  to 
know  that  the  certificate  is  legal  and  proper;  be 
can  inquire  to  see  If  he  has  paid  the  claim  be- 
fore, but  beyond  that  be  cannot  go.  The  ac- 
tion of  the  board  is  a  finality  as  far  as  he  ia  con- 
cerned. If  they  act  illegally,  that  is  none  of  his 
business,  for  he  is  protected'  by  the  certiiicate. 
The  courts  were  instituted  to  correct  the 
wrongdoings  of  legal  boards,  not  the  auditor. ' 
It  is  on  this  ruling  of  the  court  that  the  plain- 
tiff in  error,  by  writ  of  error,  brings  the  case 
for  review  to  this  court.  A  question  arises 
whether  the  record  here  presents  the  case  in 
such  a  manner  that  the  court  can  pass  upon  it 
The  only  proceedings  In  the  case  properly 
brought  before  us  by  the  record  are  the  writ, 
with  certain  exhibits,  the  return  of  the  re- 
spondent thereto,  and  the  judgment  of  the 
court  granting  the  wriL  Mandamus  is  a  civil 
action,  and,  with  the  exceptions  of  the  plead- 
ings, is  tried  and  proceeded  with  in  the  same 
mnnuer  as  other  civil  actions.  The  writ  and 
the  return  constitute  all  the  pleadings  which 
shall  be  allowed.  The  conduct  of  the  trial  dif- 
fers in  no  respect  from  the  trial  of  any  other 
civil  action.  The  matters  charged  In  the  writ, 
which  are  deuied  by  the  respondent,  must  be 
proven  by  the  relator,  and  matters  in  avoid- 
ance alleged  in  the  return  must  be  proven  b; 
the  respondent  If  the  writ  does  not  state  suf- 
ficient grounds  to  authorize  the  court  to  issne 
it.  the  respondent  might  demur  thereto,  and 
tbu9  raise  a  question  of  law,  which,  if  over- 
ruled by  the  court,  would  be  such  a  final  judg- 
ment ns  would  authorize  him  to  appeal  if  be 
desired  to  do  so.  In  this  manner,  plaintiff  in 
error  here  might  have  raised  the  questloa 
which  in  this  record  he  attempts  to  ptesent  to 
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the  court  In  ftll  cues  when  matten  In  isnie 
«f  law  and  fact  »re  submitted  to  the  court  the 
partiaa  must  separate  the  matters  of  law  from 
those  of  fact,  and  have  the  opiuiou  of  the  court 
upon  the  points  of  law.  Then  it  caa  he  seen 
on  what  groand  the  court  decidttd  the  ease. 
But  in  this  case,  If  there  be  any  error  at  all,  we 
cannot  consider  it,  because  it  was  not  present' 
ed  to  the  court  below.  The  statute  provides 
that  the  supreme  court  may  consider  only  such 
queatioDs  as  were  raised  below,  and  passed  up- 
on by  the  coart;  so.  If  error  has  been  commit- 
ted, there  mi^ht  be  an  opportunity  to  correct 
tt  There  were  no  exceptions  taken  to  any  ml- 
ioR  of  the  court  below,  no  demorrer  filed  to 
any  of  the  pleadings,  nor  was  there  anr  motion 
made  for  a  new  trial.'  We  do  not  think  the 
record  before  us  properly  presents  any  ques- 
tion for  our  consideration  which  would  Justify 
this  court  In  reversing  the  judgment  of  the 
court  below,  which  Judgment  ia  therefore  or- 
dered affirmed. 

O'BRIEN,  0.  J.,  and  FREEMAN.  J.,  concur. 

FALL.  J.  I  agree  that  the  decision  of  the 
court  should  be  affirmed  for  the  reason  that 
the  record  in  the  canse.  after  granting  motion 
to  strike  oat,  as  made  by  defendant  In  error, 
preeenta  no  caBsa  for  reTeraaL' 


KAXWBUi  I«ANI>-GRANT  CO.  T.  DAW- 
SON. 

CBopreme  Court  of  New  Uezleo.  Aof.  IS, 
18SB.) 

Bnamrnm  —  Titlb  to  Scsuiit  —  Receftioit  or 
BvinaiTOa  —  TKAHsnn  or  Lasro  bt  Parol  — 
Civil  Law. 

1.  Where  plaintiff  fai  ejectment  claims  un- 
der deeds  which  cover  a  tract  of  which  the 
land  in  dispute  is  a  part,  but  which  except  and 
resOTve  from  the  grant  a  certain  number  of 
acre*,  not  deecribea»  which  had  been  convered 
bj  a  former  owner  to  other  persons,  the  bur- 
den ia  on  plaintiff  to  ahow  that  the  laud  in  dls- 
^ta  ia  not  a  part  of  ^e  land  so  excepted. 

2.  Where  avtdenoe  <^ered  far  a  oertain 
nurpoae  is  inadmissible  for  tiiat  pnrmMM  Its  re- 
jection ia  not  rendered  erroneous  Dj  the  fact 
tlrnt  it  is  RdmiBsible  for  another  purpose,  not 
alluded  to  bj  the  partjr  offeriog  it 

3.  Under  the  civil  law,  as  exiatinK  in  the 
territory  of  New  Mexico  in  1S6S,  a  verbal  Qoa- 
tract  for  the  sale  of  real  estate,  accompanied 
|nr  delivery  of  possession,  could  be  enforced. 
Fre^an,  j.,  dissenting. 

Error  to  district  court,  San  MlgTiel  county; 
James  O'Brien,  Judge. 

BJeotment  by  the  Maxwdl  Land-Grant 
Ccmpany  against  John  B.  Dawson.  Judg- 
ment for  d^ndant,  and  plaintiff  brings  error. 
Affirmed. 

Frank  Springer,  for  plalntlfF  In  error.  A. 
A.  Jooe^  fOr  defaidant  In  error. 

LEB,  J.  This  Is  an  action  of  ejectment 
Urougbt  to  recover  possession  of  certiUn 
lands  within  the  Beaublcn  and  Bllranda,  or 
Maxwell,  land  grant.  The  plaintiff  declare* 
fOT  the  lands  described  In  a  United  States 
patent  to  Beanbien  and  Miranda,  covering 
1,714.000  acres.  Defendant  disclaims  as  to 
tSl  the  land  thtu  described,  except  a  certain 


tract  described  In  his  first  additional  plea, 
aa  to  which  he  pleads  not  gnllty,  and  in 
his  third  and  fourth  pleas  makes  defense 
aa  to  this  tract  under  the  statnte  of  limits 
tiona.  Plaintiff,  by  iti  repUoatlon  to  these 
Sleaa,  Joins  issue,,  except  as  to  a  certain 
part  of  the  land  daimed  liy  defOidant, 
which  part  it  admits  to  be  the  property  of 
the  defendant  The  real  controvert,  there- 
fore, ia  as  to  the  ownership  of  the  land  lytoff 
outalde  of  the  boundaries  of  a  larger  tract 
admitted  to  belong  to  defendant;  and  yritbtn 
the  boundaries  of  a  larger  tract  daimed  by 
defendant  That  Is  to  say,  defendant>i 
ownership  of  a  oertain  tract  Lb  admitted.  S» 
claims,  not  only  this,  but  a  larger  one  snr- 
roundlng  it,  whidi  Is  disputed.  The  cont«i< 
tion  la  over  the  land  embraced  in  the  excess: 
The  plaintiff  introduced  In  evidence  ttie 
patent  of  the  United  States  for  its  grant,  and 
deeds  abowlng  a  chain  of  title  from  Lndcn 
B.  Maxwell,  who,  it  is  admitted,  waa  the 
former  owner  of  the  grant,  down  to  th« 
plaintiff,  the  Maxwdl  Land-Orant  Com' 
piuay,  which  deeds  all  contahi  the  following 
reservation;  "Excepting  and  teaening  from 
said  grant  and  estate  such  lands,  not  ex- 
ceeding, In  the  aggregate,  fifteen  thousand 
acres,  as  had  been  conveyed  by  the  said 
Luden  B.  Maxwell  prior  to  the  26th  day  ot 
May,  1868."  ThU  chain  of  title  from  the 
original  grantees  named  In  the  patent  down 
to  the  plaintiff  In  this  suit,  with  proof  of 
heirship  of  some  of  the  grantees,  was  all  the 
evidence  ofEered  on  the  part  of  ttoe  plaintiff 
In  support  of  Its  tlUe  to  the  lands  In  ques* 
tlon;  and  with,  this,  and  some  oral  teatt* 
mony  tending  to  show  that  the  land  claimed 
by  Dawson  was  a  part  of  the  land  emlvaced 
In  the  patent  of  the  Beaublen  and  Miranda 
grant,  plaintiff,  rested  Its  casa  T^e  defend- 
ant then  asked  the  court  to  Instruct  the  Jury 
to  return  a  verdict  In  his  favor,  on  the 
ground  that  the  plaintiff  had  failed  to  ahow 
that  the  land  claimed  by  the  defendant  waa 
not  a  part  of  the  15,000  acres  exempted  from 
the  deeds  In  Its  chain  of  title  as  lands  hav- 
ing been  conveyed  by  Luden  B.  Maxwell 
prior  to  May  26,  1869.  The  motion  was  over^ 
ruled,  but  In  the  Instructions  given  to  the 
Jury  the  court  submitted  the  proposition  aa 
a  question  of  fact  These  instructions  were 
as  follows:  "You  are  instructed  that  the 
patents,  documents,  deeds,  and  other  papers 
introduced  In  evidence  by  the  plaintiff  are 
suffldent  to  vest  the  legal  title  to  the  whole 
of  the  land  In  controversy  In  the  plaintiff, 
and  to  ^title  the  plaintiff  to  the  possession 
of  ttie  whole  of  said  land,  unless  you  find 
from  the  evidence  that  the  defendant  has  a 
legal  riglit  to  the  posaesslou  thereof,  or  some 
part  thereof,  either  by  virtue  of  the  deed 
of  ccmvcyance  from  Luden  B.  Maxwell  and 
wife,  or  by  advwse  itossesslon  for  a  period 
of  ten  years  or  more  prior  to  the  commence- 
ment of  tills  ault,  or  unless  you  find  ftom 
the  evidence  tbat  the  ^alniiff  has  faUed  to 
prove  that  the  land  In  controTeray*  or  soma 
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portion  thoreof.  la  not  the  wbole  or  a  port  of 
the  fifteen  thonsaud  acres  of  land  excepted 
la  the  cooTeyance  from  Frank  R.  Sherwin 
and  others  to  the  Maxwell  Land-Grant  Com- 
pany, under  whldi  plaintiff  claims  title  to 
said  land."  "You  are  Instructed  that  the 
burden  of  proof  Is  on  the  plaintiff  to  show 
that  It  has  the  legal  title  to,  and  the  right 
of  possession  of,  all  the  lands  In  contro- 
versy; and  unless  yon  find  from  the  evidence 
that  the  lands  In  oontrovarsy  were  Included 
in,  and  not  excited  from,  the  deeds  of  con- 
veyance under  which  plaintiff  dalmi  title, 
plaintiff  cannot  recover  in  this  action."  The 
plaintiff  excepted  to  these  Instructions,  and 
assigns  the  giving  them  as  error. 

It  Is  elementary  that  In  actions  of  eject- 
ment the  plaintiff  must  recover  em  the 
strength  of  Ma  own  title,  and  show  that 
he  had  title  to  the  particular  land  In  dispute. 
An  exception  to  a  grant  withdraws  from  the 
operation  of  the  conveyance  some  part  or 
parcel  of  the  thing  granted,  which,  but  for 
the  exception,  would  have  passed  to  the 
grantee  under  Oie  general  descriptiott.  The 
part  excepted  la  already  In  existence,  and  re- 
mains In  the  grantor.  It  is  clear  that  the 
16,000  acres  thua  excepted  did  not  pass  to 
the  grantee  and  there  was  no  evidence 
offered  to  ahow  what  partlcalar  part  <^  the 
whole  grant  the  reserved  part  comprised. 
There  is  no  presumption  of  law  tiuit  the  land 
clfllmed  by  tlie  defmdant  was  not  a  part 
of  the  land  reserved  In  the  plaintiff's  deed* 
constituting  its  claim  of  titie.  It  was  there- 
fore a  part  of  the  plaintiff's  ease^  and  the 
borden  was  on  It;  to  show  that  the  land 
claimed  by  the  defendant  was  not  a  part  of 
the  16,000  acres  which  had  been  conveyed  Ixy 
the  said  Luclen  B.  Maxwell  prior  to  the  26th 
day  of  May.  1889.  Thwefore,  If  the  plaintiff 
failed  to  establish  by  competent  evidence 
that  the  land  In  controversy  was  not  a  part 
of  the  16,000  acres  reserved  by  the  deed 
from  Maxwell,  there  was  certainly  no  error 
in  the  Instructions  complained  of. 

It  Is  contended,  however,  on  the  part  of  the 
plaintiff,  that  the  court  erred  In  excluding 
deeds  of  liuden  B.  Maxwell  and  wife  to 
Miller,  Mauldlng,  and  Onrtis  for  landa  on 
the  Vermejo,  whi(A  were  offered  in  evid^ce 
the  plaintiff,  which  It  was  claimed  would 
have  had  a  tendency  to  show  what  lands 
had  been  oonveyed  by  Maxwell  on  tiie  Ver- 
mejo prior  to  May  26.  1869.  If  these  deeds 
had  been  offered  in  evidence  by  the  plaintiff 
as  a  part  of  its  case  In  chief  for  that  purpose. 
It  would  have  been  clearly  &croT  on  the  part 
of  the  court  to  have  excluded  them;  but  they 
were  offered  In  rebuttal,  and  for  a  different 
purpose.  The  evidence  must  be  proper  for 
the  spedflc  purpose  for  which  It  Is  offered. 
The  court  has  a  right  to  know  what  it  is 
designed  to  prove,  In  order  to  determine  its 
releyancy  and  materiality.  "Where,  there- 
fore, evidence  la  rejected  which  la  tendered 
for  one  purpose,  and  it  Is  inadmissible  for 
ttiat  purpose^  but  is  admissible  in  anothw 


view  of  the  case,  not  anuded  to  on  the  trial, 
the  oourt  will  not  grant  a  new  trial  as  tot 
an  Improper  rejecti<»i  ot  eridoioe."  Grab, 
ft  W.  New  Trials,  p.  669.  But;  even  If  this 
could  be  construed  as  error  oa  the  part  of 
the  cour^  la  it  not  overcome  by  an  ad- 
mlaaion  wUch  a]q;>ears  in  tiie  record  at  the 
case,  aa  follows?  "It  la  admitted  and  agreed 
by  counsel  that  the  deeds  from  Luclen  B. 
Maxwell  and  wife  to  Mauldlng,  Miller,  and 
Curtis,  of  wblch  couns^  in  error  offered  to 
Introduce  certified  copiea  in  evidence  at  the 
trial  In  the  court  btiow.  were  duly  executed, 
acknowledged,  and  recorded;  that  sold  deeds 
were  both  dated  January  7,  1869,  and  pur- 
ported to  convey  certain  lands  lying  on  Iioth 
sides  of  the  Vtfmejo  river  below  the  landa 
la  controversy;  and  that  the  landa  so  con- 
veyed are  described  In  said  deeds  as  all  ^ 
land  or  ground  suitable  for  farming  or  till- 
able or  cultivating  purposes  In  the  valley 
or  drainage  of  the  Vermejo  river,  with  certain 
boundaries,  which  boundaries  are  described 
by  retereaoe  to  natural  objects,  such  as 
rocks  and  trees;  and  that  no  area  or  acreage 
is  mentioned  therein,  nor  is  there  anything 
In  the  deeds  themsdves  whereby,  without 
other  evidenoe.  the  amount  of  the  land  there- 
by conveyed  could  be  determined."  Hie 
plaintiff,  by  virtue  of  this  admission,  so  far 
as  the  detmnlnatton  of  the  amoant  <tf  the 
land  conveyed  Is  ocmcemed,  has  the  sam« 
benefit  as  If  the  deeds  had  been  introdnced 
in  evidence,  and  thsnibiy  owoomes  the  ef- 
fect of  the  errw.  If  such  action  was  moe. 

It  is  assigned  by  the  plaintiff  as  error 
that  the  court  erred  hi  admitting  the  testi- 
mony of  X  B.  Dawson  as  to  oral  statements 
of  Mauldlng  and  Curtis  touching  their  pur- 
chase from  Maxwell.  The  defendant  Intro- 
duced evidence  which  tended  to  ahow  that 
In  the  year  180S  he  entoed  upon  the  iftM 
In  controvwsy  under  an  agreement  of  pur- 
chase with  me  Jod  Curtis,  Taylor  BCaold- 
iDg,  and  Dick  MlUw,  who  were  at  that  time 
In  possession  of  the  land  undw  a  ccmtract 
of  purchase  with  Luclen  B.  Maxwell  and 
wife,  the  then  owners  of  the  Beanblen  and 
Miranda  grant  The  tract  purchased  by 
Miller,  Biauldtng,  and  Curtis,  and  of  which 
th^  were  in  possession,  extended  for  six 
miles  along  the  vall^  of  the  Vermejo  river. 
Including  its  drainage.  Dawstui's  contract 
with  them  was  for  the  upper  portion  of  this 
tract.  It  b^ng  the  land  In  ooDtrovmsy  In 
this  case,  agreeing  to  pay  therefor  93,70a 
That  he  took  poss^tslon  under  the  agree- 
ment,  and,  on  the  line  fixed  by  them  aa  his 
lower  boundary,  he  erected  a  stone  fence 
across  the  valley.  That  he  haa  beoi  in  pos- 
session and  actual  occupation  of  the  land, 
under  a  claim  of  ownership,  since  his  entry. 
In  1868,  up  to  the  present  time.  Hie  plain- 
tiff, on  rebuttal.  Introduced  a  deed  from  La- 
den B.  Maxwell  and  wife  to  the  dtfendaat, 
executed  on  the  7th  day  of  Januaxy,  1869, 
which  It  Is  admitted  conv^  to  the  defend- 
ant at  least  a  portion  of  tbs  land  In  eantT»- 
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renr.  This  deed  described  Uw  land  con- 
Tered  as  foUows:  •  *  AU  the  land  or 
ground  now  suitable  for  farming  or  cultlTat- 
Inf  inuipoBes  In  the  valley  or  drainage  of 
the  Vermejo  rlrer,  county  of  Uora,  territory 
of  New  Mexico,  within  the  following  bound- 
aries, to  wit:  Beginning  at  a  certain  dam 
at  the  head  of  a  certain  ditch  at  the  right- 
hand  point  of  rocks;  from  thence  running 
down  on  the  north  side  of  said  river  to  a 
certain  other  pile  of  rocks,  on  a  knoll  or  ele- 
vation, with  some  bushes  near  thereto; 
thrace  running  very  near  southward  across 
said  rivw  to  a  plnon  tree  to  the  right  ot  a 
ridge  near  a  wash,  which  tree  is  maAed 
with  the  letter  'L;'  thence  running  up  said 
rlrer  on  the  south  side  to  the  place  of  be- 
ginning; containing  about  acres,  more 

or  lees.  •  •  •*'  It  is  as  to  the  ambiguity  erf 
the  words  of  this  deed,  used  in  describing 
the  land  therein  conveyed,  that  the  prlnd- 
pal  contention  in  the  case  arises.  It  is 
shown  by  the  evidence  that  the  dam  re- 
ferred to  in  the  description  was  one  that 
had  been  put  in  by  Dawson  cm  the  upper 
part  of  his  land  for  the  purpose  of  irriga- 
tion. The  tree  marked  "L"  was  to  Indi- 
cate the  line  betwem  Cortte,  Miller,  Mauld- 
log,  and  Dawson.  This  deed  from  Max- 
well sad  wife  to  Dawson,  together  with 
the  admission  as  to  the  deeds  of  Maxw^ 
and  wife  to  MlUer,  Mauldlng,  and  Onrtls, 
was  the  only  evidence  Introduced  on  the 
part  of  the  plaintiff  to  dispute  the  testimony 
of  Dawson  that  he  bad  purchased  from  Mil- 
ler. Manldbig,  and  Onrtls  under  their  con- 
tract with  Maxwell  for  the  whole  tract  on 
the  Vermejo  river,  and  not  from  Maxwell 
himself,  and  that  the  deed  made  by  MaxweU 
and  wife  to  him  was  executed  for  the  pur- 
pose of  carrying  out  their  contract  with  Mil- 
ler, Manldlng,  and  Onrtls.  The  question  as 
to  whether  Dawson  purchased  from  Miller, 
Mauldlng,  and  Ourtls  under  their  contract 
with  Maxw^,  or  whether  the  purchase  was 
made  by  him  from  Maxwell  and  wife,  be- 
comes material,  from  the  tRct  that  a  por- 
tion of  the  drainage  of  the  Yermejo  river 
claimed  by  Dawson  empties  Into  the  river 
below  the  line  of  the  land  In  controversy, 
but  within  the  lines  of  the  land  purchased 
by  Miller,  Mauldlng,  and  Ourtla  from  Max- 
well; and  whe^er  their  statemoits  in  this 
conoectlmi,  as  testified  to  by  Dawson,  were 
or  were  not  properly  admitted  in  evident, 
becomes  immaterial,  from  the  fact  that  de- 
fendant, Dawson,  further  testified  that  he 
had  conversations  with  Maxwell,  the  party 
from  whom  they  claimed  to  have  purchased, 
and  that  Maxwell  pointed  out  the  land,  and 
also  told  him  what  amount  of  land  be  would 
receive  under  his  agreement  with  Manldlng, 
Miller,  and  Curtis,  who  were  then  In  pos- 
Be6sI<Hi,  and  so  recognised  by  Maxwell  un- 
der his  sale  to  them.  That  was  all  that 
was  required  to  give  legal  effect  to  a  con- 
tract at  that  time.  The  dvll  law,  as  It  ex- 
isted at  the  time  of  the  acqnlBltlon  <a  the 
T4)4p.no.2— 18 


territory,  was  then  In  full  f<»rce:  and,  the 
statute  of  frauds  being  unknown  to  the  idvil 
law,  a  verbal  ocmtimct  for  real  estate,  where 
possession  was  deliTwed,  could  have  ben 
enforced. 

Dawson  testified  that  he  did  not  pay  the 
money  for  the  purchase  to  Maxwell,  but 
paid  the  (3,700  to  Curtis,  one  of  the  parties 
with  whom  he  contracted,  and  that  Curtis 
paid  the  money  to  Maxwell  under  the  Mil- 
ler, Mauldlng,  and  Ourtla  omtract,  and  that 
Maxwdl  and  wife  sent  him  (Dawson)  the 
deed  introduced  by  the  plaintiff.  The  de- 
fendant contends  that  this  deed  was  exe- 
cuted by  Maxwell  In  compliance  with  his 
contract  with  Miller,  Mauldhig.  and  Onrtls, 
anu  that  his  and  their  deeds  from  MaXweU 
cover  all  the  lands  embraced  In  the  con- 
tract between  Maxwell  and  MlUer,  Ifanld- 
Ing,  and  Curtis,  for  the  six  miles  of  land 
along  the  Vermejo  river,  Indndlng  lis  drain- 
age. This  contention  Is  strongly  supported 
by  the  fiact  that  all  of  the  deeds  were  exe- 
(fhted  at  the  same  tlme^  and  the  same  lan- 
guage used  in  the  descriptlcm  of  the  prop- 
erty conveyed,  as  being  "all  the  land  or 
ground  now  suitable  for  forming  or  tlllaUe 
or  cultivating  purposes  In  the  valley  or 
drainage  of  the  Vermejo  river,"  etc.  In 
ctmstnilag  the  language  In  these  deeds  so 
as  to  ascertain  the  intention  of  the  parties, 
we  must  consider  the  law  applicable  to  wa- 
ter rights  along  streams  In  force  at  the  time 
of  their  execution.  The  common-law  right 
of  riparian  ownership  was  not  In  force  In 
this  territory.  Hie  occi4>ant  of  land  In  each 
valley  or  watershed  capable  of  Irrlgatltm 
from  a  stream  flowing  through  It  had,  under 
the  law,  a  vested  Interest  In  the  common 
use  of  the  water  for  irrigation  and  like  pur- 
poses to  which  Uie  waters  were  dedicated. 
The  word  "drainage"  .is  defined  to  mean 
that  district  of  country  that  drains  into  a 
riVOT  or  stream,  as  the  drainage  of  the  val- 
ley of  the  river  Thames,  and  has  the  same 
legal  slgnlflcnnce  as  the  term  '  watershed," 
and  it  appears  that  the  parties  so  under- 
stood the  word  "drainage"  at  the  time  they 
contracted.  Dawson  spoke  to  Msxwell  in 
regard  to  where  the  drainage  would  place 
the  line  around  the  tract  of  land  that  he 
was  to  get,  and  therefore  he  must  be  im- 
derstood  to  have  known  that  Dawson  was 
claiming  such  a  line  as  the  drainage  would 
give  him,  and  If  such  were  the  case  that 
tmderstanding  or  agreement  would  fix  the 
boundary  line  of  the  deed,  and  It  would  be 
Immaterial  where  a  survey  wotild  establish 
the  line.  It  wotdd  be  perfectly  proper  for 
parties  owning  adjoining  tracts  of  land  to 
settle  by  agreement  where  the  division  line 
should  be,  and  the  deeds  which  are  am- 
biguous and  uncertain  will  be  construed  In 
accordance  with  the  Intention  of  the  imrties. 

We  have  cousldered  the  real  matter  In 
contention  in  this  case,  as  we  understand  it 
The  case  was  fully  and  coniprehenslvely  pre- 
■oited  to  the  Jmy  by  the  coort  in  its  tair 
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•tnictloiis,  eoTvrlnjf  every  thwry  upon  wblch 
It  eonid  be  decided  under  the  issues.  The 
Terdict  returned  was  a  general  T«Tdlct  for 
the  defendant  There  were  no  apecM  find- 
ings asked,  and  there  Is  nothing  in  the  rec- 
ord to  Indicate  upon  wfiat  particular 
grounds  the  Jury  based  their  verdict  Tak- 
ing Into  consideration  the  tesoes,  the  ert* 
deuce,  and  the  instmotloas  of  the  court,  we 
think  the  Jury  were  wuranted  tn  retimilng 
the  Terdict  they  did;  and,  not  flndfesg  any 
error  in  the  mliags  of  the  court  whl(3i  We 
think  would  jnstltjr  a  rewsal  of  ttie  cose, 
the  judgment  below  will  be  afBnmd,  lAd  It 
la  acoudlugly  ao  ordered. 

SBBDS  and  FALIi,  'JX.,  coneor. 

FKEBMAN,  (dlsaentlng.)  I  find  myself 
unable  to  agree  to  the  conclusious  reached  by 
a  majority  «if  tiw  court  I  am  free  to  eon- 
feas  tliat  In  my  opinion  the  ends  of  substan- 
tial Justice  bare  probably  been  readied.  I 
think  it  more  than  probable  tliat,  as  a  matter 
of  equity  and  good  eonselencek  the  deCendanc 
In  error  Is  entitled  to  retain  possearion  of  the 
land  wUdi  he  cSslms.  It  la  a  qneBtlon  of  the 
right  (tf  a  prtTDte  dtlien  to  retain  the  use 
and  occupation  of  20,000  acres  of  land  carved 
out  of  a  grant  of  2,700.000  acrea.  But  the 
cmdudona  of  law  reached  a  majority  of 
the  court  are  caleolated,  in  my  optnlm,  to 
diatnrb  landmarks  of  tltto,  and  menace  to  a 
dangerous  extent,  the  wen-estabUshed  rules 
governing  title  to  real  estate.  The  defend- 
ant went  Into  poesesslon  ot  tbe  piwntses  un- 
der a  contract  of  sale  from  ^alntlff's 
grantor.  He  accqtted  a  deed,  and  iv  to  the 
bringing  of  the  suit  claimed  to  hold  nndor 
that  deed.  The  first  disclaimer  wbkfa  thta 
reooid  shows  to  have  been  made  (and  there- 
fore the  first  dedaratlon  ot  adverse  owner- 
ahlp  outside  eC  tbm  bonndarleo  as  contained 
In  his  deed)  Is  set  up  tai  hto  defenss  to  ttds 
suit  The  dekrlptini  ot  the  land,  aaoontabied 
In  the  deed.  Is  aa  foUoWs:  "All  the  land  or 
ground  now  suitable  for  farming  or  cultlvat* 
lug  purposes  in  the  valley  or  drainage  the 
Vermejo  river,  connty  of  Mora,  territory  of 
Now  Mexico^  within  the  fdlowlng  bound- 
aries, to  wit:  Beginning  at  a  owtain  dam  at 
the  head  <mC  a  certain  ditch  at  the  rli^Miand 
p<rint  ot  rocks;  from  thence  running  down  <m 
the  north  dde  of  said  ilver  to  a  csertaln  other 
pile  of  rocks  on  a  knoll  ot  devation  with 
siKne  tnuOies  near  thereto;  theufse  nmnlng 
very  near  southward  across  aald  river  to  a 
plmm  tree  to  the  right  of  a  ridge  near  a 
wash,  which  tree  Is  mailed  with  the  Iett» 
*L;'  thoice  running  vj^  said  river  on  ttie 
south  side  to  the  place  of  bffginnlng."-^hlle 
the  land  claimed  by  Mm  now  in  his  plea  is 
described  as  follows:  "Commencing  at  the 
dam  (m  aald  river,  at  the  upper  end  of  Jdm 
B.  Dawson's  farm;  thence  running  to  a  high 
point  of  rocks  on  the  um^  side  of  the  Ver- 
mojo  cancm;  thence  following  al<Hig  the  top 
«f  the  divide  west  of  Rail  canon  to  the  head 


of  Saltpetre  canon,  to  a  point  on  a  line  witto 
said  Jdm  B.  Dawson's  roc^  fence;  thenco 
following  said  rock  fence  across  tlie  Yermejo 
to  the  top  of  the  divide  between  the  Tomejo 
and  Von  Bremmer  can{Mi;  thence  foUowins 
the  top  of  said  divide  to  the  head  of  Coal 
cancMi;  and  thence  along^  the  top  of  the  di- 
vide east  of  C3oal  eancai  to  a  point  on  said 
divide  nearest  the  place  of  beginning;  thence 
to  the  place  of  beginning."  While  the  bound* 
aries  set  out  in  the  deed  are  vagoe  and  on- 
certain,  it  Is  not  ^etoided  tlmt  th^  Indode 
an,  or  neariy  all,  the  land  faulnded  in  the 
boundaries  set  out  In  the  plea.  Tlie  deed 
embraces  about  1,000  acres,  while  the  pte 
claims  20,000.  It  la  to  be  obaerved  that  Ibe 
defendant  now  diapi^iiM  title  under  the  deed, 
but  relies  wholly  on  adverse  possession  un- 
do- Uio  statate  of  Urattatlon.  The  deed  was 
Introduced  over  his  objection  by  the  plain- 
tiff. The  defendant  is  allowed  to  state  that 
plolntllt's  grantor,  MaxwrQ,  pdnted  out  to 
him  (ttie  defendant)  the  boundaries  and  Ibat 
they  were  the  same  as  are  now  set  out  In  the 
plea.  'TThe  boundaries  are  what  you  read  In 
that  desoription  there,"  is  the  language  of 
the  witness.  And  yet  he  admlta  that  irticn 
the  plaintiff's  agent  came  to  aee  Um  about 
his  boundaries  be  exhibited  to  him  the  deed 
he  received  from  Maxwell,  and  in  another 
part  of  his  testimony  he  admits  that  he  fre- 
quently claimed  that  under  the  deed  from 
HazwflU  be  was  entiaed  to  tike  '^drainage  of 
the  Vermejo  between  the  dun  and  the  stone 
fenoe."  It  seems  perfectly  dear  to  me  that 
when  the  defendant  bought  the  land,  aod  went 
Into  possession,  the  tract  conceded  to  him  by 
the  plaintiff  In  thla  salt  was  aU  Oiat  be  nn^ 
derstood  he  waa  buying.  At  tbe  same  time 
he  undtfstood  that  the  possession  ot  tbe  land 
on  each  side  of  the  stream  gave  him  com- 
mand of  the  water,  and  that  ti^  ci»nnuuid 
virtually  gave  him  control  of  tbe  grazing 
privlle^  over  the  sorronnding  country,  par- 
tlcnlar^  within  nAat  is  known  aa  tbe  'idraln- 
age"  of  the  river.  TUa  waa  known  as  bis 
"ruige."  It  was  a  part  of  the  onwrittm  law 
ot  tUs  territofy  at  that  time  that  ownenhlp 
of  the  water  commanded  all  that  portion  of 
the  MUTOundlng  country  contiguous  thereto, 
and  created  an  easement  that  was  recognized 
by  the  legislatnre  of  this  twritory  In  Che  paa- 
Bsge  of  tbe  act  approved  Febmazy  16,  1889. 
whldi  made  it  a  mlsdemeanMr  to  ovmtoA  a 
range.  Defendant  says  that  he  talked  wttb 
Maxwell  about  the  extent  of  his  posseasUw. 
and  that  Maxwell  pointed  out  to  him  his 
boondsries;  tbat  this  waa  In  June,  1888,  alx 
months  before  he  received  his  deed  from 
Maxwell,  whlcb  waa  dated  January  7,  1800; 
and  that  they  were  at  that  time  at  the  ataga 
statton  on  the  TermciJoy  about  four  mOes  dis- 
tant fnnn  the  premises.  Now,  bearing  In 
mind  that  this  was  the  only  time  and  occa- 
irion  uptm  which  Maxwell,  tbe  grantor,  ercr 
undertook  to  define  the  boundarlea  of  tbe 
premlsee,— for  he  admits  that  Maxwell  never 
came  <ax  tbe  ground  to  point  oat  tte  bound- 
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ailM,— It  befomes  erident  tliat  the  bonndaries 
which  be  lindertnkeA  to  eet  ap  In  his  defense 
are  purely  Imaghuiry,  and  have  been  pre- 
pared wholly  to  meet  the  exigencies  of  this 
litigation,  for  It  ninst  not  be  overlooked  that 
in  hl«  examlnatlMi  In  chief,  wherein  he  nnder- 
takes  to  set  oat  the  drcumstances  under 
whidk  b*  tocA:  possession,  he  says  not  a  word 
about  any  deed  from  Maxw^  but  datms 
to  haTS  puTtdiased  the  land  frcHn  Mauldlng 
and  Onrtis.  He  does  not  bring  Maxwell  on 
die  scene  at  all,  except  to  recognize  his 
boondarles,  and  that  was  done  at  a  distance 
of  four  miles  from  the  land;  and,  when 
aitked  what  boundaries  were  recognised  bj 
Maxwell,  he  replied,  "the  boimdarlefl  were 
what  yon  read  In  that  descrlptlMi  there," 
meaning  defraidant's  plea.  The  attitude  of 
the  defmdant  Is  singularly  contradlctwy,  In 
tills:  In  the  first  place,  aa  I  hare  shown,  he 
attempts  to  Ignore  altogether  any  paper  title 
from  MazweD,  and  relies  scddy  on  a  naked 
poBseeidon  of  more  than  10  years,— a  posses- 
sion acqolred  under  a  contract  with  Cnrtls 
and  Mauldlng;  but  when  confronted  with  a 
deed  given  him  by  Maxwell,  which  deed,  It 
was  shown,  he  had  accepted  aa  a  mnniment 
of  his  tme,  he  attempts  to  show  that  under 
the  TAgue  description  contained  In  this  deed 
he  could  hold  the  entire  tract  covered  tyy  his 
plea.  Bat  there  are  two  arawers  to  this,  one 
of  which  Is  persuadve,  and  the  other  condu- 
alvei  niey  are  these:  In  tiie  first  place,  the 
fact  that  he  %ot  only  did  not  rely  on  his 
deed,  but  protested  against  its  admlssliHi. 
affords  a  strong  presumption  that  he  did  not 
regard  It  as  covering  the  amount  of  land  he 
daimed.  If  It  did  Include  the  aame  land  cov- 
ered by  his  plea,  it  woold  eondnde  this  whide 
controversy.  The  plaintiff  admits  Uiat  he  Is 
entitled  to  the  land  ooTsred  by  this  deed. 
But,  In  the  second  place,  the  deed  negatives 
this  Idea.  It  purpwta  to  convey  all  the  land 
now  snttaU*  for  terming  or  cultivating  pur- 
poses In  ttie  Taney  or  drainage  of  the  Vw- 
m^o  river,  eoonty  of  Mora,  torltory  of  New 
Mexico,  **wlthln  the  following  boundaries. " 
Tbe  same  theory  of  construction  Hut  would, 
under  this  description,  include  the  entire  val- 
ley or  drainage  of  ttie  rlT«r,  would  liicliida 
the  entire  county  of  Mora,  and  the  territory 
at  New  Mesleob  The  land  ooareyed  la  not 
the  '^vaUey"  or  the  "dntnaffe,"  bat  certain 
land  wltbln  a  given  boundary;  th»  tract  tfras 
bounded  lying  in  the  valley  or  drainage  of 
tbm  rtver,  and  In  the  coonty  and  twiltofy 
named.  This  deed,  he  admits,  he  received 
from  Ibxwell  Axxiiy  after  he  went  Into  po>> 
aeasloii.  He  did  not  at  that  m*  any  snbsfr 
qnent  time  prior  to  the  institution  of  tUs  suit 
rqnidlate  ttils  deed.'  On  the  amtrary,  he  al- 
lows  his  grantor  to  suppose  that  he  was  hold- 
ing under  this  deed,  and  when  his  grantCHfs 
vendee,  the  plalntlfl,  called  on  blm  to  inquire 
•«  to  his  boundaries,  he  exhibited  this  deed, 
and  continuously  dalmed  to  hold  the  entire 
tract  covered  by  bis  plea  until  the  tnstftution 
oC  ttds  mSt,  irtian,  on  befai#  advised*  no 


doubt,  that  under  Mb  20  years*  possession  of 
this  "drainage"  or  "valley,"  or  what  the  wit- 
nesses term  bis  "range,"  he  could  h(dd  20,- 
000  acres,  Instead  of  the  1,000  covered  by  his 
deed,  he  determined  to  repudiate  the  deed, 
and  hold  the  larger  tract  under  tifle  derived 
by  naked  poesession 

There  is  another  singular  feature  ctmneetr 
ed  with  this  defense.  The  defendant  claims 
to  have  gtxie  Into  possession  In  1868,  under 
contract  with  Ourtis  and  Mauldlng,  who 
claim  to  own  a  "bIo<A"  lying  on  the  riv«. 
Now.  at  that  time  the  title  was  not  only 
not  In  Mauldlng  and  Curtis,  but  It  was  not 
In  Maxwell,  for  It  was  not  until  two  years 
after  that  Maxwell  bought  the  last  oat- 
standing  lnt»est  In  the  grant,  and  It  was 
not  untU  May  10.  1879,  11  years  attet  the 
defendant  had  gone  into  possession,  that  a 
patent  from  the  govMnment.  In  fovor  of 
Beaubten  and  Miranda,  issued.  Now,  grant- 
ing that  Maxwell  could  anticipate  his  title 
so  far  as  to  convey  by  deed  an  Interest  not 
yet  acquired  from  tha  government.  It  will 
not  be  pretended  that  a  naked  poesession 
existing  at  the  date  of  his  patent  can  cre- 
ate title  aa  against  the  patentee.  At  the 
date,  therefore,  at  the  issuance  of  the  patent, 
the  defendant  was  not,  nor  could  he  be,  in- 
vested with  an  adverse  holding  b^ond  the 
repress  terms  of  his  deed  from  MaxwdL 
In  order,  therefdrfe,  to  create  an  estate  that 
will  defeat  the  title  of  the  patentee,  he  must 
show  that  for  10  years  prior  to  the  instito* 
tlon  of  this  suit  he  was  "Tioiding  or  dalmlng 
by  virtue  of  a  deed  or  deeds  of  conveyance, 
devise,  grant,  or  other  assurance  purporting 
to  convey  an  estate  in  fee  simple."  Comp. 
Laws  11^4,  I  1880i  Hie  defendant  Insists, 
however,  that  under  his  deed  he  can  set  up 
an  adverse  title  to  *a  greater  quantity  ot 
land  tiian  Is  embraced  within  its  boundary. 
If  he  can  show  that  he  was  in  possessloD 
ot  said  amount  under  a  mistake  as  to  Us 
boandarles;  dtlng  Tyler,  EJ.  p.  OOS,  as  au- 
thority fbr  tills  pnpositimi.  He  cannot  avafl 
Mmself  of  this  detoise,  however,  for  the 
reason  that  neither  In  his  i^eadlnas  nor  ta 
Us  testtmioy  does  he  rely  mi  tbe  deed, 
but,  on  tiM  contrary,  expressly  repudiate* 
It  If  he  had  set  up  the  deed  as  matter  ef 
defense,  and  had  introduced  proof  tend&g 
to  dunr  that  by  reason  ot  the  ambiguity  of 
Its  recitals  he  had  a  rl^t  to  suppose  that 
It  conv^red  the  land  in  antroversy,  and  that 
lame  had  been  properly  anbmltted  to  the 
jury,  I  am  of  tiie  opinion  tiiat  a  vwdlet 
in  his  favor  on  such  an  issue  would  have 
concluded  the  wbde  controversy.  But  this 
deed,  whldL  was  adndtted  over  llie  objection 
of  tiie  defendant,  was  sabmltted  to  the  Jury 
under  the  tenth  instruction  asked  fbr  by  the 
defendant,  and  lo  terms  that  were  wfdl  cal- 
culated  to  mislead  the  Jury,  for  they  were 
told,  at  request  of  defmdant,  that  the  de- 
taidant  did  not  rely  extdosiv^  on  the  deed. 
And  1Mb  whole  dftfenseb  wlikh  has  been 
oondocted  with  singular  ability.  Is  an  lit 
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genloiis  application  of  tb»  doctrine,  "heada, 
T  wta;  talis,  you  lose,"  and  the  Jniy  were 
aatborlzed  to  reoogDise  the  deed  it  tbcj  could 
main  It  snpport  the  defendant's  omtentlon, 
w  to  discard  It  if  It  snpported  the  plaintiff's 
ease.  It  is  an  elementary  doctrine  that  In 
ejectment  tiie  plaintiff  must  racorar  on  the 
strength  of  hla  own,  and  not  on  the  inflnnl- 
t7  of  the  defendant's,  titles  bnt  the  defend- 
ant cannot  resist  the  plaintiff's  demand  bj 
setting  up  two  absolutely  contradictory  de- 
feosee;  that  la  to  say.  he  cannot  at  the 
same  time  hold  under  and  adverro  to  the 
^alntlff;  he  cannot  take  possearioii  ondor  a 
deed  conv^lng  100  acres,  and  tbbreafter 
create  a  tiUe  to  200  without  showing  a  dis- 
tinct adrose  dalm  to  100  acres  not  cm- 
braced  In  his  deed.  The  Toidor,  harlng 
placed  him  In  possession  under  a  deeil  con* 
reylng  100  acres,  has  a  rl^t  to  pn'snme 
that  no  more  than  that  amount  Is  claimed 
until  some  dtetlnct  act  on  his  part  discloses 
an  Intent  to  dalm  land  not  embraced  in  hSM 
deed.  In  other  words,  a  rendee^  while  hold- 
ing posseBslim  trader  a  deed,  la  estopped  to 
deny  the  title  of  the  vendor.  He  cannot 
set  up  an  outstanding  title  in  hlmsell  Bald- 
win T.  Brown.  16  N.  Y.  SQO;  Isdcson  r. 
HazTison,  17  Johns.  flS;  Jackson  v.  Agrres. 
14  Johns.  224.  If  he  under^ikes  to  hold 
under  hla  deed,  he  must  confine  himself  to 
the  bounds.  Sedg.  &  W.-  Tr.  Title  Land, 
p.  577;  Hughes  t.  Israd.  7S  Mo.  B48;  Fngate 
V.  Pierce,  49  Ma  441;  Pope  t.  Hnnm«r,  74 
N.  7,  244.  So  long  as  he  la  hcddbig  ondtt 
his  deed,  good  faith  to  his  rendor  re- 
quires that  he  shall  be  bound  bj  its  redtals. 
Crlspoi  T.  Hannaran,  BO  Ma  MS;  McBae 
r.  Williams,  7  Jonea^  <N.  C.)  480;  Graty 
r.  Goodman,  22  N.  Y.  17a  In  this  case  the 
record  fails  to  disdooe  any  act  upon  the 
part  of  the  defendant  In  enat  Indicating  an 
intention  to  hold  adTOsely  to  his  grantor 
any  lands  outside  of  the  boundaries  of  hla 
deed,  prlcw  to  the  filing  of  his  plea  In  this 
case.  Much  was  satd  in  the  argument  about 
the  use  of  the  term  "drainage."  The  whole 
burden  of  the  defendant's  contention  Is  that 
he  was  tor  more  than  10  years  prior  to  the 
lnstltuti<ni  of  this  suit  In  possession  of  the 
*NIralnage"  of  the  river.  I  submit  that  this 
controversy  offers  no  occasion  for  Uie  defini- 
tion of  the  term  "drainage."  I  agree  per- 
fectly with  the  majority  of  the  court  as  to 
the  meaning  of  this  word,  but  the  defendant 
In  error  did  not,  under  his  deed,  acquire  any 
tlfle  to  the  "drainage"  of  the  Vermejo  river, 
any  more  than  he  acquired  title  to  the  coun- 
ty of  Mora,  and  the  territory  of  New  Mexico. 
He  traugbt  a  c«'tatn  strip  of  land  within 
the  drainage,  and  on  each  side  of  the  rlv»; 
and  I  submit  that  the  statement  in  the  opin- 
ion of  a  majority  of  the  court  that  "Dawson 
spoke  to  Maxwell  In  regard  to  where  the 
drainage  would  place  the  line  arotmd  the 
tract  of  land  that  he  was  to  get,  and  there- 
fore must  have  hem  understood  to  have 
known  that  Dawson  was  claiming  such  a  line 


as  tbe  drainage  would  give  him,**  Is  not  sup- 
ported by  the  testimony,  tat  the  only  oon- 
rersatkm  he  ever  had  with  Maxwell  as  to  his 
boondarlea  totA;  place  four  mllas  distant  from 
the  Iwid,  and  Uw  only  tsstlmoay  in  tbe  rec- 
ord as  to  Maxw^'s  reoognltku  ot  his  boimd- 
arie»  is  given  in  his  own  testimony,  as  fol- 
lows^ on  page  246  the  rsoord:  ■^QneatloB. 
State  whether  or  not  there  was  amr  may 
pointing  out  of  the  boundaries  of  yoor  poa- 
sosston  of  tbe  hmd  yon  and  Mr.  MazwelL 
(Objected  to  by  ptataitiff's  coimseL  Objee- 
tion  orezruled.  Exertion  reserved.)  An- 
swer. Jnat  betweoi  us?  Q.  Yes.  sir.  A. 
Yes.  dr;  Uim  was.  Q.  State  what  bonnda^ 
rles  were  ptrfnted  out  (Objected  to  plaln- 
tur»  oounsd.  Objection  overruled  by  the 
amrt  Bxc^>tlon  resorved.)  Tbe  Court: 
You  can  state  what  boundartea  yon  And 
upon  the  earth's  surfhoe  with  regard  to  your 
resi^eetive  possessions.  A.  The  boondarlea 
were  what  you  read  in  that  deocriptfon 
there."  On  cross-examination  he  admits  flut 
the  "pointing  out"  tatA  place  four  miles  dis- 
tant ftom  the  land.  Stirely,  no  one  can  take 
this  record,  and  upon  examination  thereof 
come  to  the  condnslon  that  Maxwdl,  at  the 
Vermejo  statton.  four  miles  from  the  prop- 
erty In  controversy,  pointed  out  to  the  de- 
fendant in  error  a  descrlptloa  of  his  bounda- 
ries, as  set  out  in  his  plea  In  this  case.  I 
pass  ovra  the  fact  that  plalntlfrs  vaidor. 
Maxwdl,  la  dead,  and  cannot  be  heard  to 
give  his  explanatloa  of  the  ttansactton.  I 
pass  over  the  farther  fact  that.  In  my  opin- 
iuk.  tho  testlmonjr  given  1^^  the  d^endant 
in  error  as  to  his  conversation  with  Manld- 
Ing  and  CnrUa,  his  copartners,  was  dearly 
Incompetent  for  the  purpose  of  saying  that 
admitting  its  competency,  It  whollj  faila^  In 
my  opinion,  to  maintain  the  defendant's 
claim  to  what,  he  describes  as  the  drainage 
of  the  river. 

It  is  Insisted  for  the  defendant  In  wot 
that  at  the  date  of  his  purchase  from  Max- 
well, to  wit,  In  1868,  the  statate  of  frands 
was  not  in  force  In  this  territory,  and  ttaoe- 
fbre  a  verbal  sale,  accompanied  by  a  ddtv- 
ery  of  possession,  operated  to  confer  a  per- 
fect title.  I  am  <tf  the  (pinion  that  this 
proposition  la  not  miy  unsound  In  the  alH 
struct,  bnt  clearly  emmeous  in  Its  api^cor 
tioa  to  the  facts  In  thU  case,  for  admitting 
that  the  statute  of  Gharles  II.  had  not  at 
tills  time  been  Incwporated  into  the  Juris- 
prudence of  this  country,  and  that  title  to 
land  at  this  time  was  governed  hy  the  civil 
law,  a  paper  title  was  recognized  as  rearing 
the  highest  character  of  estate^  But  I 
slst  that  at  the  date  of  this  transaction  a 
deed  was  necessary  for  the  conveyance  of 
title  to  real  estate  in  this  territory.  By  the 
acqnl8lti<m  of  this  territory  under  the  treaty 
of  Quadalupe  Hidalgo,  we  inherited,  for  the 
time  being,  tbe  civil  law  as  it  was  admin- 
istered at  that  time  by  S^ain  and  Mexlca 
It  was  hdd  by  the  supreme  court  of  the 
United   States   in  the  Puchemaa  <3ame. 


Digitized  by 


X.  M.) 


MAXWELL  LAIfD-GRANT  00.  t).  DAWSON. 


197 


wherein  Chief  Justice  Marshall  discusses 
this  queatlon  very  elaborately,  that  while  the 
rt^t  to  the  soil  Is  changed  by  the  actiiiisltlon 
of  territory,  and  while  the  allegiance  of  the 
inhabitants  is  shifted  from  the  old  to  the 
new  gOTeminent,  that  their' property  rights 
are  not  altered  or  changed,  and  the  acquisition 
of  territory  brings  with  it  always  an  im- 
plied, and  generally  an  express,  obligation 
ui>on  the  part  of  the  new  goremment  to  pre- 
serve and  protect  those  rights.  7  Pet  86. 
Before  proceeding,  however,  to  examine  the 
doctrine  of  the  civil  law,  as  administered 
by  Spain  and  Mexico,  at  the  time  of  the  ac- 
quisition of  this  territory,  It  is  well  enough 
to  observe  that  from  that  date  the  tendency 
has  been  towards  the  principles  of  common 
law.  There  are  not  wanting  authorities  to 
the  effect  that  the  mere  acquisition. of  terri- 
tory upon  the  part  of  the  United  States, 
and  the  extension  over  such  territory  of  the 
Jurispnidence  of  our'  government,  carries 
with  it,  proprlo  vigore,  the  common  law. 
It  was  held  by  the  supreme  court  of  TTtah 
that  it  did  not  require  an  act  of  the  legla- 
hiture  to  adopt  the  common  law  in  that 
country.  Thomas  v.  Bailroad  Co.,  1  Utah, 
232.  And  in  Ohio,  where,  by  the  act  of  Oc- 
tober 1,  1795,  the  legislature  adopted  the 
common  law  as  a  rule  of  practice  and  de- 
cision, which  act  was  repealed  by  the  act  of 
January  2,  1806,  the  supreme  court  of  that 
state,  In  construing  this  latter  act  in  the  case 
of  Drake  v.  Rogers,  13  Ohio  St  20,  held  that 
it  did  not  require  any  statute  to  put  in  force 
the  common  law  of  Bn^nd,  and  that,  there- 
fore, the  repeal  of  the  former  act  by  the 
latter  did  not  operate  as  a  repeal  or  abroga- 
tion of  the  common  law.  Chancellor  Kent, 
in  wffeaktag  of  the  common  law,  as  admin- 
istered In  this  country,  ad(^t8  the  following 
tanguage:  "We  live  In  the  midst  of  the  com- 
mon law.  We  lilhale  it  at  eveiy  breath, 
ImUbe  It  at  eveiy  poroL  We  meet  It  when 
we  wake  and  when  we  U«  down  to  sleep, 
when  we  travel  and  when  we  stay  at  home. 
It  Is  Interwoven  with  the  Tcry  USiam  that 
we  speak.  And  we  cannot  learn  another 
^atem  of  laws  without  leatnlng  at  the  same 
time  another  language."  It  la  admitted, 
howerer,  Hut  Ode  doctrine  does  not  apply 
wo  fully  to  the  territories  acquired  by  this 
coontry  from  France  and  S^tatn  and  Mexico, 
wUdi  were  tdvitlaw  countries.  What  I  af- 
flrm»  however,  Is  that  the  title  set  iq>  the 
defendant  In  this  case  cannot  be  supported 
bgr  the  most  llbersl  ouutmctlon  of  the  dvll 
law,  as  derived  from  the  latter  country.  In 
the  case  of  Hoen  t.  Slmracma,  1  OaL  122,  the 
supreme  court  of  that  state  uses  the  foUow- 
iDg  language:  •'But  the  defendants  say  that 
1)7  the  Btadcan  laws  a  verbal  omtracl-  ba 
the  sale  of  Isnd  ws»  egoally  valid  as  If  It 
were  In  writing.  We  tiilnk  not,  and  so  held 
In  Hants  v.  Brown,  1  OaL  98.  Then  Is  no 
doubt  about  the  correctness  of  that  dedslctn. 
There  nevw  has  been  a  time,  since  tiie  adi^ 
tloo  ct  Uie  Fuero.JtKfo,  In  which  lands 


could  be  conveyed  under  Om  Spanish  or 
Mexican  law  without  an  InBtromeait  In  writ- 
ing, unless  it  were,  perhaps,  in  the  case  of 
iiu  executed  contract,  where  corporeal  pos- 
session was  delivered  at  the  very  time  of 
the  sale  by  actual  entry  upon  the.  premises, 
and  the  doing  of  certain  acts  analogous  to 
the  livery  of  seisin  at  common  law.  Had 
this  not  been  so,  one  main  branch  of  the 
revenues  of  the  Spanish  crown  and  Mexican 
republic,  called  the  'Alcabala,*  being  a  duty 
payable  on  the  transfer  of  land,  would  have 
been  easily  evaded.  By  Law  29,  lib.  8,  tit. 
13,  of  the  Recopilacion  de  Indias,  every  sale 
of  real  estate  was  required  to  be  made  be- 
fore the  escribano  of  the  place  where  the 
eontruct  was  entered  Into,  and,  if  there  were 
no  escribano,  before  the  Judge  of  first  in- 
stance; and  these  officers  were  required  to 
fumlKh  a  copy  and  statement  of  the  writings 
and  contracts  made  before  them,  with  the 
day,  month,  and  year  In  which  they  were 
made,  the  names  of  the  seller  and  purchaser, 
and  the  property  sold  and  exchanged,  and 
the  price.  Arrillaga's  Deere  tea,  (volume  for 
1838,  p.  42L)"  This  opinion  concludes  with 
the  following  declaration:  "We  do  not 
doubt  that  a  writing  was  as  necessary  fbr 
the  transfer  of  lands  in  Mexico  as  it  is  in 
the  United  States."  This  was  also  affirmed 
In  the  case  of  Hayes  v.  Bona,  7  OaL  159, 
where  the  court,  speaking  through  Mr.  Jus- 
tice Murray,  said;  "In  Hoen  v.  Simmons. 
1  Cat  122,  this  court  held  that  a  verbal  sale 
of  land  was  not  valid  under  the  Mexican  law. 
Am  a  general  proposition,  It  may.  be  stated 
that  under  the  Spanish  law  a  sale  of  real 
estate  by  parol  would  not  be  void  per  se, 
and  that  the  distinction  between  parol  con- 
tracts and  specialties,  known  to  the  common 
law,  does  not  exist  under  the  civil  law,  or 
the  Mexican  system  of  Jurisprudence  hereto- 
fore  In  force;  By  Law  29,  bk.  8,  tit  18, 
of  the  BecopUadon  de  Indias,  every  sale  of 
real  estate  Is  required  to  be  made  before  the 
escribano  of  the  place  where  the  contract 
Is  entered  Into,  or,  where  there  is  no  escri- 
bano^ the  Judge  of  the  first  mstance."  This 
whole  question  was  afterwards  disposed  of 
In  a  ver7  sommary  manner  in  the  case  of 
Stafford  V.  Uck,  10  OaL  12,  In  an  opinltm 
delivered  by  Chief  Justice  Teny;  Justices 
Field  and  Burnett  concurring.  The  case  ta 
a  short  one,  and  I  qaote  It  In  ftdl:  'This  Is 
an  action  of  ^ectment  for  a  lot  In  Ban  Fran- 
cisco; Both  parties  deraign  title  from  the 
same  source,  defendants  ^aiming  under  a 
pKper  executed  on  the  6th  of  October,  1840, 
Trtilch  Is  In  the  following  words:  'Bj  this 
prssoit  I  give  am^  and  snffldent  power  to 
Don  Jose  de  Jesus  Noe  to  use  ct  dl^ose  of 
my  lot,  which  I  hold  (or  have)  granted,  as 
may  seem  best  to  him;  and  In  testimony 
I  give  the  present  power,  In  the  place  of 
Terbft  Nuena,  the  6th  day  of  Oetoher,  1846. 
Maximo  Z.  Fernandas;*— and  the  main  ques- 
tion raised  by  the  record  is  whether  tills 
paper  la  a  nffldsnt  ooovayance;  In  Bajm 
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y.  Bona,  7  GaL  US,  we  Iield  that  contracts 
Cor  the  sale  ttf  Imidi  under  the  Mexican  law, 
and  by  the  coatoin  of  California,  required 
to  be  in  writing^  'and  althoogli  tbe  forms 
prescribed  were  not  strlcUy  followed,  stUl 
it  was  necessarr  tliat  tbe  Inatnunent  should 
ixmtain  at'least  the  names  of  the  parties,  the 
thing  sold,  the  date  of  the  transfer  gnd  the 
price  paid.*  This  Tiew  Is  de^ve  of  this 
cas^  utd  on  the  authority  of  the  opini<m  in 
Hayes  t.  Bona  the  judgment  of  tbe  court  be- 
low is  verersed."  It  seems  to  me  tiut,  in 
the  absence  of  any  statutory  lei^sbitioa  on 
the  subject,  this  disposes  of  tbe  question, 
so  far  aa  concerns  tbe  position  taJcen  by  a 
majority  of  the  court,— tbat  the  sale  of  this 
20,000  acres  from  MazweU  to  the  defend- 
ant In  error  was  a  good  dvil^w  sala  The 
most  liberal  interpretation  of  that  contract 
does  not  bring  It  within  a  Mn^  requirement 
of  tbe  dvll  law,  as  It  existed  at  tbat  time. 
There  were  no  weU-deflned  boundaries;  there 
was'  no  dellvecy  of  possession;  there  was  no 
adjiowledgment  before  any  vt  tbe  author- 
ities; tliere  was  no  wectl<nt  of  moQuments; 
there  was  no  writing  containing  the  names 
of  tbe  parties,  tbe  thing  sold*  the  date  of 
tbe  transfer,  and  the  price  paid.  Indeed, 
tbe  whole  transaction  did  not  exhibit  the 
faintest  shadow  of  a  trace  of  civil-law  con- 
veyance of  real  estate,  as  understood  and 
administered  by  tbe  laws  of  Mexico.  But 
we  axe  not  left  to  any  doubtful  construo- 
tlon  of  tbe  clvU  law  in  determining  whether 
tbe  defendant  In  error  took  any  title  under 
the  verbal  arrangement  with  Mauldlng  and 
Gurtls,  which  be  says  was  afterwards  rec- 
ognised by  Maxwell  pointing  out  to  bim  his 
boundaries  at  a  distance  of  four  miles.  Tbe 
legislature  of  this  territory,  in  1852,  thought 
it  necessary,  in  order  to  preserve  Spanish 
and  Mexican  titles  derived  before  Its  acquisi- 
tion, to  pass  an  act  specially  validating  them, 
and  for  tbat  purpose  provided  by  the  act  of 
January  9,  1852.  tbat  "all  manner  of  con- 
tracts celebrated  under  the  laws  of  Mexico 
sbaQ  be  and  are  held  settled  under  the  same 
laws,  without  being  affected  la  the  flnal  de- 
cision of  them  by  tbe  application  of  any 
territorial  law."  It  waa  further  provided 
that  contracts  entered  Into  from  the  time  of 
its  occupation  by  Gen.  Kearney  should  be 
governed  by  tbe  rule  or  law  under  which 
they  were  authorized,  without  being  an- 
nulled in  any  manner,  and  tbis  provision 
was  made  especially  applicable  to  "grants 
of  tillable  lands  made  by  the  authorities  of 
tbe  same  period."  It  seems,  however,  tbat 
even  at  that  early  date  the  people  of  this  ter- 
ritory were  anxious  to  reform  tbe  civU-iaw 
mode  of  acquiring  real  estate^  and.  fearing 
lest  tbe  provisions  already  quoted  might  in 
some  manner  be  regarded  as  authority  for 
the  continuation  of  ttiat  system,  tbe  same 
k^slature,  three  days  thereafter,  to  wit,  oa 
tbe  12th  day  of  January,  1852,  enacted  cer- 
tain provisions,  which  are  carried  into  the 
OompUed  Laws  at  section  274^^  which  provi- 


idoDf  mated  a  p^ect  code  for  tbe  regaiMr 
tion  of  transactions  Invcflvlng  the  tlUe  t» 
real  estate.  Tbe  third  section  ct  tbat  met 
provides,  substantially,  tbat  any  person  hold- 
ing any  right  or  title  to  zeal  estate  In  this 
territory,  be  It  absohits  or  limited,  tai  possea- 
doo,  remainder,  or  reversion,  may  oonTcr 
the  same  In  the  mamwr  and  'Object  to  tbe 
restrictions  prescribed  by  this  act"  The 
thirteenth  section  provided  for  "signing,  ac- 
knowledging, and  the  oertiflcatifm  and  r^- 
istratlon  of  such  tlUes,"  while  section  20 
made  such  writing  evidence  in  all  the  courts 
wltiiout  forfba-  proof.  It  was  while  tbeae 
statutes  wore  in  force  ttiat  this  transactiaa 
to(A  place.  It  was  for  tbe  purpose  of  oon- 
T^big  tbe  estate  under  tills  statute  tbat  the 
deed  from  Maxwell  to  Dawson  was  executed, 
and  by  the  latter  rec(»ded.  It  was  under 
this  deeS  that  Dawson  held  possession  at 
the  land  until  the  lapse  of  time  and  the 
death  of  Maxwdl  made  it  posdUe  for  talm, 
as  be  supposed,  to  acquire  title  to  a  much 
larger  portion  of  land  under  a  verbal  agree- 
m&xt  tmfold  more  vague  and  tmcertain  than 
the  language  used  by  tbe  sons  of  Hetb  in 
the  transfer  to  Abraliam  of  the  country  sur- 
rounding tbe  cave  of  Macpelab.  It  is  In- 
sisted, however,  for  the  d^endant,  that  his 
vendor,  Maxw^  recognized  tbe  boundaries 
which  he  sets  out  in  bis  plea.  I  hare  al- 
ready endeavored  to  show  tbat  this  so-called 
recognition  is  too  vague  to  be  regarded  by 
this  court  aa  fixing  tbe  boundaries  sought 
to  be  established  in  this  case.  But,  were 
it  otherwise,  there  is  another  consideratioa 
tliat,  to  my  mind,  destroys  this  defense: 
Passing  over  tbe  fact  tliat  Maxwell  is  dead, 
and  therefore  cannot  be  heard  to  tell  his 
Btoty,  I  am  of  tbe  opinion  that  any  state- 
ments made  by  Maxwell  calculated  to  Im- 
pair tbe  title  of  bis  vendee^  the  plalntilt  in 
this  case,  were  incompetoit.  Moonot  r. 
Husson,  SO  How.  Pr.  453. 


KNABBBL  v.  SLAUOHTBiL 
(Suprswa  Court  of  New  Ueztok  Aa^  Sl^ 

.  Jddombkt  bt  Sbvauia. 

Practloe  Act  1891.  I  4,  provides  that 
within  10  days  after  defendant  s  appearance 
plaintiff  shall  deliver  to  him  or  his  att<»ni^  a 
copy  of  tbe  declaration,  and  each  ntccenive 
pleadiiv  thereafter  Bhall  be  filed  with  the  desk, 
and  a  copy  served  on  the  omosite  party,  or  his 
attorney,  within  10  days  of  the  ftling  and  bmt- 
iee  of  the  next  preeedfag  pleadings;  and  fafl- 
are  to  file  and  serve  a  pleading  within  tbe 
time  required  shall  entitle  the  ofiposite  pan7, 
if  plaintiff,  to  a  Judgment  nil  didt.  BOd,  that 
Jnagment  nil  didt  cannot  be  entered  In  favor 
of  ^aintiff  while  a  plea  of  aet-ofl  by  defendant 
is  on  file  sad  nndispoeed  of,  awetially  where 
the  cause  is  set  for  trial  on  toe  Issnss  this 
made. 

Error  to  district  court,  Santa  Va  eoiialy; 
Edward  P.  Seeds,  Judge. 

Action  of  assumpsit  by  William  J.  Slaugfc- 
ter  against  John  H.  KnaobeL   There  was  a 
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Judfueet  nfl  dictt  to  UfW  of  idatattfl,  and 
•d^oDdaet  brlocB  «ror.  Bcvened. 

Gbarles  A.  Spiess.  for  plaintUI  in  error. 
I*  O.  Bead,  for  defendant  In  errors 

LBBt  X  In  tbla  caw  tli»  defendant  In 
«rrQr,  aa  plafntitr  below,  Iwongbt  an  aetton 
In  awon^it  axalnst  the  pjatnttff  In  anwr, 
John  H.  Enaebel,  which  was  made  retnrn- 
Ai^e  nader  the  act  ct  1891,  providlsc  tdwt 
tike  fleet  MooAaj  In  each  month  shall  be  a 
return  day.  and  sevdrtnc  the  clefendaut  to 
■exd»e  hlB  apfpearanoe  la  the  office  of  the 
clerk  of  the  court  on  or  before  the  first  ve- 
tum  day  to  which  the  writ  la  made  return- 
able, or  Judgment  bj  defaidt  ahaU  be  reo- 
4lered  agatost  bim.  SoTvice  waa  made  on 
the  d^ndont  on  the  24tb  day  of  Seiptember, 
1892,  and  en  the  29tta  day  ctf  October,  1892. 
the  dftCendast  entered  his  appeocance  by 
Charles  A.  Spieaa,  bis  B.itom&r.  On  the  8d 
day  of  NoTembtt,  1S82,  there  was  filed  In 
the  office  ot  the  clerk  of  said  district  court 
4n  eaid  canae  a  stlpidatlon  aa  follows:  "It 
la  beveby  iMJpulated  by  the  parties  t»  tbe 
abore-enttUed  cause,  by  tludr  attomeTB  of 
record,  reepBotfrelr.  tliat  tba  time  for  an* 
awerlng  in:  patUi^  tn  a  piea  la  tta  above* 
entitled  cause  Is  hereby  -poiMiNmed  uatU  tbe 
first  Monday  In  I>eoeraber,  1882."  Aftar- 
wardfl,  on  the  6th  day  ot  Deceanber,  tiMre 
was  filed  In  the  oflloa  of  the  clerk  of  ^e 
^llatnct  court  a  .^ea  of  setHrfT  by  the  defead* 
ant  On  January  6,  18B3,  the  record  ahows 
that  the  canse  wee  set  down  for  trial  on  tbe 
third  Tuesday  of  tlw  term.  On  the  29tJ»  day 
•of  aald  term,  the  same  being  Friday,  Feb- 
ruary 8,  1882,  the  foUowlDg  order  appeaxa: 
"Nov  oofnes  said  plalotlff,  by  his  attwueir, 
Mr.  Bead,  and,  aald  ddSendaat  having  failed 
to  plead  herein  within  the  time  reqi^red  by 
law,  and  saying  nothing  in  bar  or  preclu- 
sion ut  plaUitlff'i  action,  whereby  be  re- 
mains tm^efended  her^  against  aald  plabi- 
•tlfl.  It  la  thw^re.  considered  and  ad- 
Judged  by  the  court  tbat  said  plolntlfl  re- 
Gorer  of  aald  d^endaat  hJs  damasae  by  ran' 
son  of  the  premises;  and,  said  ^ak^ff  net 
fdemaodinf  a  Jury,  the  court,  after  hearing 
tbe  evidence,  asaesses  the  damflges  «r  said 
plaintiff  at  one  hundred  and  flf  ty-flve  doUnrs 
.and  forty-seven  cents,"— for  which  aoiount 
the  judgment  was  accordingly  entered.  The 
fourth  section  of  the  practice  act  of  ISOl 
provides  aa  foUowa:  "Within  ten  days  after 
the  defendant's  appearance  Is  entered,  plaln- 
tlflT,  or  his  attorney  or  solicitor,  shall  deliver 
to  the  defendant,  or  bis  attam<9^  or  s(dicitor,  a 
copy  of  the  declaration  or  bill  of  compiahit, 
and  each  succeeaive  pleading  thereafter  ehaJI 
be  filed  with  the  clerk  and  a  copy  served  on 
4he  oppoelte  party  or  hla  attorney  or  aolleltor, 
within  ten  days  of  the  filing  and  service  of 
aiext  preceding  pleadings.  And  failure  to 
ftle  end  aerve  a  pleading  vrlthtn  the  time 
required  shall  entitle  the  iH>poalte  party,  if 
jiiUnatt,  to  a  Judgmeat  ail  dlcU,  or  decree 


pro  conleoso;  If  -defendant  to  a  JodgBkeat 
or  decnaa  «C  Aamlaaal;  provided,  aocb  Judg- 
memt  or  decree  la  Obtained  before  the  lOead- 
ing  la  filed  and  awved."  The  neeord  In  thia 
case  A&wB  that  tbe  plea  was  filed  when  the 
judgmeat  sU  didt  wsa  taken.  Judgment 
nU  dlclt  could  not  be  rradered  whUe  the  de* 
fmdant's  plea  waa  <hi  file  and  not  In  any 
way  diapoeed  of,  aad  eapedally  while  the 
cause  waa  set  down  for  trial  on  the  Issties 
thus  made.  The  canae  will  have  to  be  re- 
renwd  and  rmuanded  to  tbe  court  below  for 
farther  preceedlngs  tn  accordance  with  ttie 
views  herein  expressed.  It  la  accordingly 
w  orteed. 

O'BRIfiN,  C.  J.,  and  SBSDB,  FAIiLi  and 
PBSBMilN,  2J.,  aoocor. 


MOOBID  at  aL  T.  BBOWNFISLD. 
(Bapreme  Court  of  Waahtagton.  July  11, 

3A93.> 

BoDimABiae—llaAiiiwK  Lum  m  Lax»— Anvaaaa 
FoBSMsiOH— Noxicn  or  ▲ppsaj<. 

1.  In  an  action  Co  rtcover  poBaesslon  of 
land  It  appealed  that  nlaiatifEa  owned  land 
bounded  by  the  meander  ll&e  of  a  lake  at  first 
Burvcred  by  the  sovemmeBt  In  1806;  tiiat  Che 
waters  of  tbe  lake  Deoeded.  and  left  the  land 
In  dispute  lytug  between  the  preseot  and  ong- 
inal  meander  Une  of  the  lake;  and  that  de- 
fendant took  posBessiOD  of  and  bnllt  a  house 
on  the  land  tn  1879.  and  has  ever  sinoe  resided 
there.  Defendant  daimed.  witnesses  tes- 
tified, tbat  the  land  first  aettled  on  by  him  was 
an  island,  separated  from  plMntlffs'  land  by 
water  several  feet  deep,  and  was  part  of  the 
mUle  domain.  Several  witnesses  supported 
plaintiffs'  claim  that  no  inch  island  ever  ^- 
ifltad.  and  the  plat  of  the  orirfnal  survey  of  the 
township  showed  none.  H«ld.that  the  evldeoa» 
was  eufficieot  to  Justify  a  verdiat  §m  defend- 
ant as  to  the  facts  in  issue.  ,  ,  .  ^ 

2.  Code  1881,  S  26,  .  which  reduced  the  20- 
year  HmStatloo  of  actions  to  recover  real  estate 
to  10  years,  has  no  retpoecdva  effect,  and  Oe 
claimant  of  land  out  of  possession  had  10  years 
after  tiie  enactment  of  the  Code  in  which  to 
bring  an  action  for  Its  recorery  against  a  per- 
son who  held  It  advAsely  at  the  time  «f„and 


3.  T^iate  nottcfe  «E  appeal  la  given  In  «p«i 
court,  no  other  nectoc  or  ssrHos  w  aecoawgy. 

Appeal  ftom  superior  coort,  King  coontr; 
Blchard  Oabom,  Judge. 

Action  by  JamM  A.  Moofe,  Eugena  O. 
Moore,  and  tbe  GBse  Inreatment  Company 
against  D.  F.  Brownfleld  to  recover  posees- 
alon  of  certain  real  estate.  From  a  judg- 
ment altered  on  tbe  rerdlct  of  a  Jnry  In  fa- 
vor (rf  defoidanl^  plalntlflla  appeaL  Be- 
Toaed. 

H.  R.  CUse  aad  Harold  Preston,  for  ap- 
pellant*. Isaac  Miller  Hall,  for  reepood- 
cnt 

ANDBBS.J.  The  respondent  moves  tbo 
court  to  dlsmlas  tbe  appeal  for  the  alleged 
reasons  that  no  notice  of  appeal  waa  erw 
given  In  tbia  action,  aa  required  by  law. 
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ud  ttoit  one  of  Oie  parties  to  tills  actiwi 
bas  n^tiier  glvoi  nor  received  notice  of  tiili 
Appeal;  bat,  as  the  record  shows  that  no- 
tice of  appeal  was  given  bjr  the  plaintiffs 
in  opal  court,  no  other  notice  or  service  was 
necessarr,  (Code  Proc  fS  1405,  1406.)  and 
the  motion  must  tiiu^fore  be  denied. 

This  Is  on  action  to  recover  the  possemkm 
of  a  small  tract  of  land  sitnated  tn  section 
17,  township  26  N.,  range  4  B.,  hi  King  coun- 
ty, and  lying  on  the  north  shore  of  Lake  Un- 
ion, and  in  front  nf  a  portion  of  the  Christian 
Brownfield  homestead  dalm,  of  which  the 
appellants  are  conceded  to  be  the  owners. 
The  land  embraced  In  said  homestead  daim 
was  first  surveyed  by  the  United  States  gov- 
enunent  in  the  year  1865,  at  which  time  the 
premises  In  dispute  were  outside  of  the 
boundary  then  fixed,— tiie  meander  line  of 
the  lake,— and  were  partially,  If  not  wholly, 
cov«*ed  with  water.  Since  that  time  the 
water  of  the  lake  has  become  so  much  low- 
er that  it  has  entir^  receded  from  the  land 
in  controvra-ay,  and  no  longer  covers  any 
part  thereof;  and  appellants  claim  titie  to 
tiie  same  by  accretion,  or,  more  properly 
speaking,  reliction.  The  respondent  took 
possession  of  a  portion  of  the  land  In  dis- 
pute on  August  2.  1879,  and  built  a  house 
thereon,  In  which  he  has  evw  since  resid- 
ed, and  otherwise  Improved  the  same.  Be 
claims  that  the  land  then  settled  upon  and 
improved  by  him  was  an  island,  and  a  por- 
tion of  the  public  domain,  upon  which  large 
trees  were  growing,  and  that  it  was  sepa- 
rated from  the  premises  of  appellants  by  a 
channel  from  40  to  80  feet  wide  and  some 
3  feet  deep,  which,  by  the  recession  of  the 
waters  of  the  lake,  has  become  a  part  of  the 
mainland;  and  that  he  Is  entitied  to  the 
possession,  not  only  of  this  Island,  but  of 
the  intervening  land  to  the  original  water 
line,  by  reason  of  having  held  the  same  ad- 
versely to  every  one  except  the  United 
States  and  the  state  of  Washington  for  a 
period  of  more  than  10  years.  On  the  otho* 
hand,  the  appellants  contend  that  no  such 
island  as  claimed  by  the  respondent  ever 
existed,  and  at  the  trial  they  Introduced  sev- 
eral wttnessoB  who  testified  fovorably  to 
th^  contentifSi.  They  also  Introduced  tn 
evidence  a  plat  of  the  original  survey  of 
tills  township  by  the  govranment  survey- 
ors, on  which  no  such  Island  was  shown  or 
mentioned.  Bat  this  evldoice,  except  as  to 
the  plat,  was  directly  contradicted  by  wit- 
nesses for  tiie  respondent,  and  we  are  there- 
fore nnable  to  say  that  the  evidence  upon 
this  branch  of  the  case  Is  Insnffldcsit  to  Jus- 
tify the  verdict 

The  next  question  to  be  determined  Is 
whether  the  court  erred  In  Its  instructions 
to  the  Jury  with  reference  to  the  statute 
of  llmltationa  Upon  this  snbject  the  court 
diarged  the  Jury  as  follows:  "The  court 
farther  instructs  you  that  if  you  find  from  a 
preponderance  of  the  evidmce  in  this  case 
that  D.  F.  Brownfl^,  tiie  defendant  In  this 


case,  has  been  for  more  than  ten  years  last 

past  in  actnal,  open,  notorloos,  advose  pos- 
session of  the  premises  in  question,  and  that 
no  one  has  asserted  any  right,  titie,  or  daim 
to  the  property  until  the  commencement  of 
this  action,  and  that  the  commencement 
was  after  a  period  of  ten  years  of  such  \m- 
lnt»rupted,  actual,  open,  and  notorious  ad- 
verse possession  the  defendant,  then  tiie 
plaintiff  in  this  case  cannot  recover."  The 
statute  In  force  when  the  respondoit  took 
possession  of  this  land  limited  tlie  time 
within  wtilcb  actions  to  recover  the  poasea- 
Blon  of  real  estate  might  be  brought  to  20 
years;  but  In  the  year  1881  the  le^slatnre 
passed  a  new  law,  dianglng  the  time  to  10 
years.  See  Code  1881,  |  26.  The  court  a»- 
somed,  and,  as  we  have  shown,  Instructed 
the  Jury,  not  only  that  the  lata*  statute  was 
applicable  to  plaintiffs'  cause  of  action,  bat 
that  the  period  of  limitation  tiiereta  pre- 
scribed began  to  run  at  the  time  when  tiie 
defendant  entered  Into  pos8e88l<m  of  tiie 
premises  in  controversy  in  the  year  1S79. 
In  construing  the  statate  so  as  to  glTC  It 
a  retrospective  operatioa  we  think  the 
learned  trial  court  committed  error.  While 
it  is  weU  settied  that  limitation  laws  per- 
tain only  to  the  remedy,  and  may  tw  dianged 
at  the  pleasure  of  the  legislature.  It  is  also 
true  that  such  laws  will  not  be  given  a  ret- 
roactive effect  unless  it  appears  that  such 
was  dearly  the  legislative  Intention;  and 
thorefore.  In  Baer  v.  CbtOr,  6  Wash.  St. — , 
82  Pac  Rep.  776,  this  coiul,  following  the 
decision  of  the  supreme  coart  of  tiie  United 
States  In  the  case  ot  Sohn  t.  Watemm,  17 
WalL  696,  where  a  similar  statute  was  con- 
strued, h^d  that,  while  this  10-year  statute 
took  effect  up<Hi  pre-existing  ri^ts  of  ac- 
tion, and  limited  them,  yet  rights  already 
accrued  were  not  barred  until  the  lai»Be  of 
the  full  statutory  period.  Tills  Is  not  only 
an  authoritative,  but  also  a  reasonable,  con- 
Btrnction,  and  gives  to  tiie  statute  a  uni- 
form appllcati<m  In  all  cases  affected  by  it 
As  this  action  was  commenced  within  10 
years  aftw  tiie  statute  went  into  operation, 
it  Is  readily  po'ceived  that  the  Instractfim 
given  to  the  Jury  upon  the  question  of  Ilm- 
itatitm  was  prejudicial  to  the  appdiants. 
Tba  appdlants  are  ttaer^re  entitied  to  a 
new  IrlaL  And  the  same  result  would,  of 
course,  follow  if  appdlants'  contrition 
should  be  adopted,  nam^,  tiiat  tlie  old 
statute  <mly  is  applicable  to  this  case 

The  objection  that  possession  without  colw 
of  titie  cannot  be  adverse,  so  as  to  entitle 
tile  possessor  to  the  benefit  of  tiie  statute 
of  limitations.  Is  not  well  taken.  Actnal, 
uninterrupted,  and  notorious  possession  un- 
der a  claim  of  right  is  sulBcient  without  txdor 
of  titie,  and  snch  possession  need  not  be  ad- 
verse to  all  the  world.  Mather  v.  Walsh, 
(Mo.  8np.)  17  S.  W.  Rep.  7S5.  Althoogh 
possession  be  held  In  subordination  to  the 
title  of  the  United  States,  It  may  ad- 
verse  to  one  claiming  the  land  as  against 
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the  possessor,  rrancosnr  t.  Newlwase,  43 
Fed.  Rep.  230.  The  Jndgment  t>  rerwseo. 
and  a  new  trial  granted. 

DUNBAR,  a  J.,  and  HOYT.  8001T.  and 
STIIjEIS,  JJ^  concur. 


8TATB  M  nL  RBED      J0NB8,  Attomer 
QeneraL 

^npreiM  Ooart  of  Wuhlocton.    Jims  6, 
Btai  u  is»-  'RsopiAmiTT  or  PuaAOE— pRsnnfF- 

TIOl*. 

An  enrolled  bill  OQ  file  in  the  office  of 
the  Becretary  of  state,  in  all  respects  regular 
on  Its  face,  oearinff  tbe  sle°atnre8  of  the  pre- 
sidlnir  officers  of  the  hooses  of  the  l^dslatnre. 
re^larlr  annoTed  bj  the  Kovemor,  and  depos- 
ited In  BOch  office,  as  required  br  the  coDSutn- 
tioD.  is  coDcluBlTelr  presumed  to  hare  been 
regalarly  passed  b^  the  l^slatnre. 

Mandajnus  on  the  relation  of  T.  M.  Reed 
against  W.  O.  Jones,  attorney  general.  Writ 
granted. 

Roger  S.  Qreene  and  John  W.  Goiwm,  tor 
relator.  W.  a  Jonesb  In  prfk  ptt. 

HOYT,  J.  Reqwndeot,  as  attorney  gen- 
eral, warn  charged  by  an  act  of  the  legis- 
lature, or  what  pniports  to  be  such,  with 
the  duty  of  approving  the  bond  of  the  re- 
lator as  one  of  the  board  of  state  land  com- 
missioners proTlded  for  by  said  act  This 
duty  he  refused  to  perform,  on  the  ground 
that  what  purported  to  be  the  act  of  the 
l^islatnre  was  not  In  t&ct  sach,  for  the 
reason  that  the  constitutional  regoiremenlB 
had  not  been  observed  by  the  legislature 
In  its  passage.  This  proceeding  la  brought 
on  the  part  of  th^  rdatw  to  oompd  such 
action  by  respondent. 

There  is  a  line  of  authorities  which  we 
xnight  follow  and  dispose  of  this  case  with- 
out at  all  entering  Into  the  question  as  to 
whether  or  not  In  fact  said  purported  act 
of  the  legislature  should  have  force  as  such; 
but  In  view  of  the  great  Importance  of  a 
prompt  determination  of  the  question  as  to 
-whether  or  not  said  purported  act  to  in 
force,  and  of  the  further  fact  that  the 
elaborate  brfefii  filed  upon  the  part  of  the 
respective  parties  will  enable  the  court  to 
as  intelligently  determine  that  question  bi 
this  proceeding  as  in  any  other,  we  hare 
concluded  that  our  duty  to  the  parties  and 
to  the  public  will  be  best  performed  by 
disregarding  all  preliminary  questions  whldi 
might  be  raised,  and  determining  tbe  rights 
of  the  parties  upon  the  broad  ground,  up- 
on which  it  has  been  largely  argued,  as  to 
whether  or  not  such  purported  act  la  In 
tACt  a  part  of  the  statute  law  of  this  state. 

It  to  dalmed  on  the  part  of  the  reqKtnd- 
ent  that  It  cannot  have  such  force,  by  rea- 
son of  the  fact  that  tbe  legislature  has  not 
compiled  with  the  constitutional  require- 
ments bj  which  a  certain  aobject-mattw  can 


be  enacted  Into  a  lav.  It  to  not  contended 
bnt  that  tiie  enroUed  bill  on  file  In  the 
office  of  the  Secretary  of  atato  to  la  aU  re- 
spects regular  upon  Its  face,  and  bears  the 
■Ignatnres  of  die  presiding  oflleers  of  the 
reqwetlTe  houses  of  the  legtolatnre  In  due 
fbnn,  and  has  been  regularly  approved  by 
die  gOTemor,  and  deposited  In  aald  office, 
as  required  by  the  provtotona  of  the  nmsti- 
tntton  In  that  regard;  tmt  It  to  dalmed  that 
an  CTaminatton  of  the  jonnuUa  ct  the  re- 
spective  houses  will  show  that  the  legisla- 
ture disregarded  several  mandatoiy  provi- 
sions of  die  conatmrtton  whhfli  It  waa  In- 
cumbent upon  them  to  observe  before  any 
bill  could  become  a  law.  The  argument  up- 
on what  Is  shown  by  the  Journal,  and  Ow 
effect  thKeof,  baa  been  elaborate  and,  foil; 
and  the  pnUldty  whkdi  has  been  thereby 
given  to  the  manner  in  which  such  Journals 
have  ben  kept,  and  the  want  of  care  ex- 
ercised the  legtolatnre  In  ae^ng  that  a 
oompUance  with  ccRistitntlonal  provisions  Is 
made  to  an»ear  therein,  cannot  bnt  be  bra- 
efldal,  whatever  may  be  the  effect  tliereof 
In  die  dedsloa  of  the  question  now  before 
the  court 

PreUmlnary  to  entering  upon  the  question 
draa  aigoed,  we  moat  decide  anotfaw  qoea- 
tlon,  whidb.  If  determined  adversely  to  tlie 
position  <rf  the  reapondent,  will  make  it  Im- 
proper for  na  to  enter  at  all  upon  the  dla- 
cnsslon  as  to  the  effect  of  the  Jotumal  en- 
tries above  referred  to.  This  to  as  to  the 
effect  to  be  given  to  the  enrolled  bill  on  file 
In  the  office  of  the  secretaiy  of  state.  It  Is 
claimed  on  the  part  of  the  relator  that  such 
enrolled  bill  to  absolutdy  conclusive  ot  the 
fact  that  It  had  been  r^fularly  enacted  into 
a  law  by  the  l^ldatare,  and.  If  thto  be  true, 
It  to  of  oonrse  bnmataial  aa  to  what  the 
Joumato  or  any  other  proot  may  or  may 
not  show  npon  thto  aabJect  As  to  Just  "wbat 
force  the  respondent  to  willing  to  CMicede  to 
such  enndled  bill  to  not  endr^  dear  frma 
bto  aigomoit,  though  It  may  probably  be 
fairly  deduced  therefrom  that  he  to  willing 
to  concede  that  It  prima  fade  establishes 
the  fact  of  the  regutority  ot  Its  passage 
tlirough  the  legislature,  but  that  such  prima 
fade  proof  to  overcome  whenever  there  to 
a  suggestion  to  die  court  diat  the  Journal 
ar  otb»  competent  pvoot  shows  that  some 
conatitutlnual  requirement  has  not  been  com- 
piled with;  that  upon  such  suggestion,  tbe 
courts  must  take  Judicial  notice  at  what  the 
Journals  show  In  that  regard,  and,  If  It 
appear  to  the  court  therefrom  that  there 
has  been  such  violation  of  constitutional  re- 
quirements, It  must  be  held  that  the  enrolled 
bin  to  not  In  force  as  a  law.  That  thto  to 
the  position  of  the  re^wndent  seems  cer^ 
tain  from  the  line  of  authorities  which  he 
has  dted  to  sustain  It,  as  nearly  or  quite 
all  of  them  hold  that  such  prima  tede  pre- 
sumption attadies  to  die  enrolled  bill.  If 
thto  to  not  his  position,  then  It  must  be 
that  the  eoroUed  bill  to  proof  of  nothing. 
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«Bd  that  In  ewery  cue  ttw  omt*  aaA  «U 
the  Inhabitants  of  tbe  atate  mnst  take  no- 
tice of  the  course  of  the  kctalfttta*  as  to 
«Tery  step  relating  to  the  paasage  of  a 
tiBl,  so  far  as  such  steps  are  made  obliga- 
tory ap<Hi  tlm  leglslatnre  b7  the  oonstita- 
tkm.  If  tbe  courtB  were  to  hold  with  this 
latter  coiiteDti<n,  It  would  lead  to  aaeh  fe- 
mlts  as  to  almost  Jastify  rerolutfoD  m  tbe 
part  of  the  people.  With  such  a  constnte- 
tkm  ODoe  sanctioned  by  the  courts,  It  would 
follow  fliat.  In  boweror  good  Cslth  an  la- 
^ridual  or  an  at&ov  might  act  in  view  ot-Que 
law  as  It  appeared  In  tbe  enrolled  btil,  such 
naming  law  or  ench  good  faith  eodd  In 
■a  mff»f— r  protect  Un  from  tbe  resnlt  of 
Us  acta  If  tat  fact  tbs  Jonmals  fatted  to  show 
Hurt  the  act  had  been  regularly  passed  by 
41ie  feglalatare.  Hence  a  person  mi^t,  irtiUe 
anppoilng  that  he  was  acting  directly  In  ac- 
-cordance  with  the  laws  of  the  state,  be  In 
fact  committing  a  crime,  and  an  effioer  who 
ahodd  venture  to  pay  out  money  tn  pnrea- 
ance  of  what  thns  seemed  to  be  the  law 
«oa]d  be  called  t^Km  to  account  for  the  same 
as  having  been  paid  out  In  Tli^tlon  <tt  all 
law  If  In  fact  such  seeming  law  had  not 
iMcn  constftutfonaUj  passed,  as  shown  by 
the  leglslatlTe  Jotmnls.  That  such  most  be 
Hie  weeatt  tt  the  signing  by  the  presidtng 
•oflBoera  and.  Oie  approval  by  the  governor 
are  to  be  considered  only  as  steps  in  the 
■act  fit  making  the  lilll  a  law,  and  not  In 
^Mnu«lves  proof  of  sudb  fact,  seems  dear 
under  well-settled  rules  relating  to  con- 
-stmctioiL  If  such  signing  and  appro.nd  are 
on^  steps,  then  fbe  fact  tliat  dicy  have 
1>een  taken  In  no  manner  iRDVea  tbat  any 
■other  required  step  has  been  taken,  and  It 
must  follow  that,  before  the  courts  can  dnd 
1±at  the  bill  has  become  a  law,  they  must 
look  and  see  that  all  the  Btttpa  required  biy 
■Qte  ctHustitntlon  to  constttnte  ft  such  bare 
beok  observed  by  tbe  lef^stature.  Such  a 
«oostrttctlon  given  to  the  enroBed  act  would 
rendf^  It  practically  Impossible  for  tbe  courts 
■even  to  determine  what  was  the  law,  and 
would  render  it  absotntely  Impossible  for  the 
:averagie  dtlzen  to  ascertain  that  of  which  he 
must  at  his  p^  take  notice.  There  Is 
«nongfa  injustira  in  requiring  the  citizen  to 
-take  notice  of  the  statute  law  when  to  do 
«o  he  has  only  to  determine  the  legal  rt- 
fect  of  the  enrolled  acts  on  file  in  the  office 
of  the  secretary  of  state,  and,  If  he  is  far- 
ther required  to  take  notice  of  all  that  Is 
-shown  by  the  journals  of  the  legislature 
which  may  affect  the  regularity  with  which 
-such  acts  have  been  passed,  he  will  indeed 
Iw  in  a  sorry  etmdltlon.  'Hie  absolutely  dis- 
satrous  result  of  this  construction  has  led 
Hie  eoorts  which  Iiave  held  ttiat  they  could 
go  behind  tiie  enrolled  act  to  adopt  tbe 
theory,  which  seems  to  us  to  be  entirely 
-tnoglcal,  that  the  enrolled  acts  prima  fade, 
but  not  condnsiTely,  establish  the  fact  of  their 
regular  enactment.  Such  holding  compels 
4ha  farther  one  that,  wfaenev^  the  atten- 


tion of  tbe  marts  Is  dlreeted  to  flie  partiea- 
lar  puts  of  tbe  Jownal  vhidi  show  a  want 
ot  compliance  with  oonatltnttonal  require- 
ments, the.  courts  must  take  Judicial  notice 
of  all  facts  thereto  contained  In  rdatlon  to 
the  point  to  which  their  attentlan  haa  tima 
been  called,  and.  If  such  Journals  Show  any 
want  of  compliance  with  tlie  mandates  of 
the  conatttntion,  dedare  such  prima  facte 
praaomptlon  orercemet  and  ttie  law  inv^M. 
The  resnlt  of  this  construction  will  lend  to 
results  as  disastrans  and  emhamusbw  aa 
would  the  other  oonstructiui  of  whidi  wa 
have  be»i  speaking.  For  a  nsmbar  of  years 
after  the  passage  of  an  act  It  may  be  glvraa 
ftnce  hy  the  courts,  reason  of  tine  prima 
fade  presumption  flowing  from  the  flTiriing 
of  tlie  act  regulaily  enrolled  and  signed  In 
the  office  of  the  secretary  of  state.  Then, 
after  said  act,  to  an  intents  and  pnrpoaea. 
has  been  tzeated  as  In  fbroe  diulng  sUl  of 
these  years,  upon  the  suggestlfm  of  amne 
person  that  there  was  a  fatal  omMon  In  flw 
Journal  entries  regarding  the  passage  there- 
of, the  court  must  take  judicial  notice  of 
such  tnct,  if  shown  the  journal,  and  from 
that  time  on  it  must  be  hdd,  not  only  ttiat 
such  bill  was  not  then  a  law,  but  tliat  It 
never  had  been  sudi.  fRie  confudon  as  to 
rights  and  duties  growing  ont  of  sodi  a 
state  of  uncertainly  aa  to  what  the  statute 
law  of  the  state  is  may  well  appall  <me  who 
even  snperfldally  cont^platea  the  same. 
Worse  ttian  this  may  happen,  however.  TRie 
suggestion  as  to  the  Invalidity  of  the  law 
may  be  made  to  one  superior  court  in  tbe 
state,  and  from  that  moment  sodi  court 
mnst  hoM  the  law  Invalid  if  the  Jonmal 
Shows  any  constitutional  Irregularity  In  Its 
passage;  while  in  another  superior  court  said 
act  will  still  be  given  full  force  as  a  law.  by 
reason  of  the  foct  that  no  suggestion  has 
been  made  wlilch  will  authorise  the  court 
to  go  behind  the  prima  fade  presumption 
flowing  from  the  enrolled  bin.  If,  from  the 
raunlled  bill  on  file,  It  can  be  condaslv^ 
presumed  that  It  has  been  regulariy  enacted 
by  the  legislature,  ntme  of  these  evil  conse- 
quenoee  will  follow,  and  the  duty  of  the 
oonrts  will  be  confined  excluslveiy  to  as* 
certalnlng  ttte  efl^t  of  such  law.  It  fol- 
lows that,  as  a  matter  of  public  policy,  as 
well  as  of  convenience  and  certainty,  the 
court  should  adopt  the  rule  which  makes 
Budh  enrolled  bills  conclusive  evidence  of 
their  regular  enactment,  if  It  can  do  so 
without  violating  some  fundamental  consti- 
tutional provision  or  well-eettled  nde  of  coo- 
stmctlon.  As  we  have  already  stated,  none 
of  the  cases  dted  by  respondent  go  to  the 
extent  of  holding,  as  first  above  suggested, 
tihat  the  enrolled  act  on  file  Is  proof  of 
nothing  at  all,  and  that  the  fact  of  tta  be 
Ing  thus  found  on  file  must  be  sopplemented 
by  the  further  affirmative  finding  from  the 
Journals  ttiat  It  has  been  regularly  enacted 
before  It  can  be  given  any  force  whatever; 
nor  have  we  been  able  to  find  any 
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xotng  to  that  extent.  We  maj  therefore  dls- 
mlM  that  oonstmetlOD  from  fnrtbw  consld- 
watlon,  tboiigh  to  tu  It  seema  to  follow  mora 
loslc&Uy  from  the  oonne  of  the  argument  of 
MpMidoit  than  does  that  xrpoji  which,  un- 
der the  anthoadtlea,  he  must  rest  his  cmae. 

Am  a  bad*  for  oar  farther  diecuBgion. 
then,  it  may  be  accepted  te  a  fact  that  all 
«f  the  courts  hold  that  these  enrolled  bilie 
«re  inlmJt  fiute  the  law,  and  that  they  mnst 
In  siTen  foice  «•  mch  until  thrir  InToUdl^ 
is  aiigBnted  In  some  proceeding.  Yet  to 
bold  that  tUs  prima  fkde  invsns^ttai  at- 
tachee,  and  a  coocIdsItc  <me  does  not,  seems 
to  us  to  be  lllogieal  In  ttw  hlj^iest  degree. 
Besides,  tksce  Is  something  ridiculous  ta 
itoldlnc  that  there  can  be  such  a  tMag  as  a 
pKlma  fude  law.  U  Is  inie  that  It  Is  fre- 
^iMBfly  tbe  dnty  of  conrts  and  dtisois  to 
accept  oertatat  things  as  prima  facie  piooC 
■of  what  the  Jaw  la,  tot  that  is  an  entirely 
•different  propoaltlon  from  holding  that  a 
certain  fhlng  Is  prima  fade  a  law.  An  act 
ot  the  kclslatarsk  when  regularly  on  file  in* 
the  office  of  Uie  aeeretsry  of  state,  Is,  and 
must  necessarily  be,  either  a  law  or  not  a 
law;  and  it  is  pr^MMterons  to  bold  tbat  that 
which  is  tbit  law  is  so  only  prima  facie,  or 
ta  bold  that  that  wMdi  Is  m  tact  not  a  law 
IS  em  prima  facie  so.  Vntat  oonstllntes 
the  statntuy  law  of  a  state  mast  necessarily 
Oe  an  abaoliite  proposition,  and  not  simply 
a  prima  fade  one.  The  statutes  published 
bgr  aathortty  do  not  purport  to  be  the  law; 
tbey  ooly  purport  1»  be  copies  of  the  law 
■as  It  Is,  and  prima  fade  sbow  that  fact 
It  is  petfecOy  ciHnpetent  for  tba  l^flslatnie 
not  only  to  so  provide,  but  It  miqr  la  almost 
any  othv  wiv  proride  what  may  pttma 
jBade  be  taken  to  hare  the  force  and  ^feet 
•of  tbe  origbial  law,  but  this  is  the  extent 
to  which  the  legMature  can  go.  It  can 
^oTide  various  mettiods  of  proving  the  ez- 
tetenoe  of  the  original  law  other  than  Its  ac- 
toal  production,  but  the  entire  force  ot  aH 
4ties«  •nbstttntes  Is  to  show  what  the  original 
law  oo  file  in  the  oflce  of  tbe  secretary  of 
«tBta  Is.  lOu  enrolled  blO  on  Ue  Is  either 
what  it  praports  to  be,— a  law  regularly 
passed  through  Ihe  l^lslatore,— w  It  is  noth- 
ing wbaterer.  If  it  was  In  fhct  regularly 
-passed*  it  Is  a  law;  not  simply  prima  facie 
A  law,  but  oonduslTdy  aa.  If  the  courts 
-can  give  any  force  whatever  to  the  fact  that 
it  has  not  been  regularly  passed  throng 
-the  legislature,  then  the  courts  must  take  It 
aa  the  fitets  Sbow,  and  cannot,  In  the  event 
•«f  Its  not  having  been  regularly  passed 
-throagb  Hw  legislature,  give  It  any  force 
-whatever.  But,  as  we  have  seen,  there  are 
nooe  of  the  covrts  but  what  go  so  far  as  to 
bold  that  soch  enrolled  MQa  are  prima  fade 
Hn  law.  I^on  what  ground  can  tbey  do 
-tbIsT  We  are  unaMft  to  discover  but  tme 
ground  upon  which  any  Batisfaetory  reason- 
ing can  be  founded,  and  that  is  because  Ifaey 
Are  the  final  records  of  the  acti  of  tbe  legla* 
tatfv*  department,  rsgvOariy  eertffled  by  It, 


08  required  by  tbe  cmslltntleB,  for  tbm  in- 
formation  and  guidance  of  the  other  depart- 
ments ot  tbe  govemmoit  If  th^  are  not 
such  final  records,  then  the  ^adng  of  them 
w  file,  signed  and  approved,  can  be  bo  more 
Iban  (me  of  the  steps  devolving  upon,  tbe 
legisLatnre  In  making  a  law,  asd,  untti  tba 
other  necessary  steps  are  also  made  to  ap> 
pear,  there  Is  nothing  to  show  the  court  in 
any  matwyy  whatever  that  the  necessary 
steps  to  make  It  a  biw  bavo  been  tatoi.  It 
seems  therefore  to  follow  aa  a  necessary 
ctmclnslon  that  all  of  the  courts  have  looked 
upon  these  enrolled  bills  as  the  final  records 
of  the  legislative  department  la  the 
actment  of  laws,  and.  If  this  Is  so,  wbf 
should  they  not  ba  given  tike  sandty  and 
fbroe  incident  to  final  reeordsr  IC  flier 
are  final  records  in  any  sense  whatever. 
It  is  because,  aader  the  provisiau  of 
the  constitution,  interpreted  In  the  hglit 
of  the  unlTwsal  practice  of  legislative 
bodiesr  It  must  be  bM  tbat  audi  bodies  are 
autboriaed  to  make  up  an  autborltatiTe  rec- 
ord certified  in  a  certain  w^,  and  tbat  this 
record,  when  so  made  up,  curies  with  It  as 
a  necessary  Imput  the  fact  that  all  tbe 
steps  wbicb  led  up  to  tiie  making  of  ancb  * 
record  have  been  regularly  taken;  and.  If 
from  audi  record  It  om  be  prima  fade  pre- 
sumed that  aU  tbo  necessary  st^s  ban 
been  taken,  it  seems  to  logically  follow  that 
such  facta  should  be  condustrdy  premmed 
therefrom.  The  legislature  is  a  co-ordlna'te 
branch  of  the  gnveiBment,  and  cannot  in 
any  sense  be  said  to  be  an  Infertor  body. 
Oonsequently  Its  final  record,  when  certified 
and  recorded  aa  required  by  the  constltn- 
tlon,  imports  absolute  verity.  There  is  no 
reaaoa  wbj  tbe  final  reonrd  tiius  mads  «v 
try  the  l^iMatiTe  department  of  the  govem- 
mmt  shomd  not  be  oonchidve  of  tbe  thot 
tbat  an  the  steps  necessary  to  make  up  sneh 
record  had  been  regnlaity  taken,  the  same  aa 
the  judgment  ot  a  court  of  eompetnit  Jmls- 
dlction  la  of  aU  the  facts  necessary  to  aos- 
tAln  It  The  decree  of  a  oonrt  <tf  gsnsrttl 
Jurisdlctkm,  If  fblr  upon  Its  face,  proves  1^ 
self,  and  Is  condudve  of  all  tlM>  facts  neces- 
sary to  sustain  it,  snd,  upon  prindiAe,  tbe 
same  rule  should  obtain  as  to  tbe  final  rec- 
ord of  the  legislature  In  the  enactment  ot  a 
law.  In  thta  rc^rd  It  may  be  suggested 
fliat  the  final  record  of  a  erart  of  gmcral 
Jurisdiction  may  be  attacked  upon  several 
grounds,  and  the  attack  sustained  by  proof 
of  what  occurred  In  the  progress  of  flie  case 
before  It  waa  made  up.  This  is  only  true 
when  sncb  attad:  Is  made  In  a  direct  pro- 
ceeding against  such  record,  and  never  when 
ttae'same  Is  tooutfit  In  quMtion  ccdlaterally; 
and,  as  tiiere  la  no  method  provided  by  tbe 
ccmstitotion  or  laws  for  a  direct  atta(±  upon 
an  enndled  bin,  it  follows  that.  If  an  att«^ 
npim  it  Is  to  be  made  at  all.  It  must  be 
made  hi  a  c^lateral  proceeding;  taenee  tbe 
pdnt  w«  are  trying  to  make  Is  aided,  ln> 
stead  of  met,  by  such  suggestion* 
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But  It  Ii  argned  with  great  force  od  tiia 
part  of  fbB  reapoiidait  Oiat  If  liie  oourts 
do  not  look  Into  tbe  proceedings  trf  tbe  leg- 
Ifllatnre.  and  set  aMde  lam  when  not  en- 
acted wltti  tbe  fOTmalltieB  reqolred  by  Uio 
eonstltatlon,  the  legtslatnre  can  at  plcav- 
nre  nullify  all  snch  proTialons.  This  U  no 
donbt  true,  and  It  Is  npon  this  Une  na- 
sonlng  that  those  courts  which  hare  gone  be- 
hind the  enrolled  bin  hare  Jnstlfled  thenk- 
Belree  in  so  doing.  This  Une  of  reasoning 
seems  to  assume  that  the  Judicial  depart- 
ment la  diarged  wllli  sedng  that  all  tbe 
mandatory  proTlskoia  of  the  conatitntton 
aze  compiled  wlttL  Bnt  Is  this  a  reasona- 
ble ccmstraetkm,  In  liew  of  the  theory  of 
our  goremmoit,  and  the  prlndplos  enunci- 
ated In  our  c(matltutl<mf  Each  ot  the  three 
dqtartmoits  Into  wUdi  ttke  government-  Is 
divided  are  equal,  and  each  departm(>nt 
should  be  bdd  reap<nitible  to  tbe  people  that 
it  Kpresenta,  and  not  to  the  other  deport- 
mmts  of  the  govnnment.  or  either  of  them. 
What  are  the  respective  duties  of  these  de- 
partments? They  may  be  briefly  stated 
thus:  The  legislature  otacts  laws,  and  Is 
commanded  by  the  constitution  to  enact 
them  in  a  certain  way.  Tbe  executive  en- 
forces the  laws,  and  by  the  constttutlon  It 
la  made  bis  du^  to  take  certain  steps  look- 
ing towards  such  enforcement  In  the  man- 
ner prescribed  therein  np<m  the  happening 
of  certain  contingencies.  The  Judicial  df»- 
partment  is  charged  with  the  duty  of  in- 
terpreting the  laws,  and  adjudging  rlg^ta  and 
obligations  thereund^.  What  Is  the  law  np- 
on which  Ibe  Judicial  department  must  thus 
determine  rl^ts  and  obligations?  It  is— 
First,  tbe  crastltatlom  of  the  state;  seocmd, 
so  much  of  the  common  law  as  la  In  force 
here,  and  the  laws  of  the  legislature;  and, 
third,  the  acts  of  the  executive  department 
In  those  matters  In  whlc^  undw  tbe  ooo- 
stitutlon.  It  is  given  tbe  power  to  exorcise 
discretion  under  certain  contingencies.  Such 
being  the  req>ecttve  duties  of  Hie  several 
departmoita,  it  seems  to  us  that  the  acts 
of  each  of  ttkem,  when  certified  as  required 
by  the  constitution,  or  by  such  a  universal 
course  of  practice  as  to  have  the  force  of  a 
c(»stltntlonal  provialon,  should  be  conclusive 
upon  each  at  the  other  departments;  and 
there  would  seem  to  be  no  more  impropriety 
In  the  legislature  seeking  to  go  behind  the 
final  record  of  a  court,  for  the  purpose  of 
determining  whether  or  not  It  had  obeyed 
the  constitutional  directions  In  making  such 
a  record,  than  th^e  would  be  in  the  courts 
seeking  to  go  behind  the  final  record  made 
by  the  legislative  department  As  we  have 
se^,  the  executive,  under  the  constitution. 
Is  charged  with  doing  certain  things  npon 
certain  contlngaides  happening,  and  under 
tbe  constitution  he  la  given  no  power  thus 
to  act  excepting  upon  such  contingency;  yet 
If  the  governor  determines  that  such  con- 
tingency exists,  and  acts  in  pursuance  there- 
of* no  court*  so  far  as  we  have  been  able 


to  see,  has  ever  aoaght  to  Inquire  Into  tbe 
fact  as  to  whether  or  not  the  contingent 
iQKm  which  Itie  governor  bad  founded  Us 
action  In  fact  existed.  For  Instance,  mOa 
tbe  constitution,  the  governor  is  authorized 
to  amvene  the  legislature  vpao.  ezttaordi- 
nary  occasions,  and  there  would  seem  to  be 
ttie  same  reason  for  a  court  reusing  to 
give  fOTce  to  his  prodamatloa  thus  oonveD- 
Ing  the  legislature  If  npon  luveaUgatloii  it 
found  that  the  extraordinary  occasion  upon 
whicb  flie  govenuv  bad  assumed  to  act  did 
not  In  fact  exist  tm  tture  'would  be  to  go 
back  of  the  record  made  by  the  legislatare. 
To  presore  the  harmony  of  our  form  of 
government  It  must  be  hdd  that  these  kt- 
eral  mandatory  pro¥lai(MU  are  addressed  to 
the  department  wfaidi  Is  called  upon  to  per 
form  them,  and  that  nelttier  of  the  other  de- 
partments can  In  any  manner  coerce  tlut 
department  Into  obedience  thereto.  Coorti 
have  gone  behind  the  final  reovds  of  flu 
legislative  departmoit  up<ni  what  seemi  ta 
,  us  a  false  theory.  They  have  assumed  tlmt 
the  mandatory  provisions  of  the  constitDdoii 
are  safer  if  the  enforcement  thereof  Is  In- 
trusted to  the  Jndldsl  department  than  if 
so  Intrusted  to  tiie  legislature;  In  otber 
words,  they  have  acted  npon  the  presnmp- 
tI(Ht  that  their  department  Is  the  only  one 
In  irtddti  BUffldait  int^lty  exists  to  iBsnte 
the  preservation  of  tbe  constitution.  How 
the  courts  have  obtained  this  idea  is  some- 
what difficult  to  ascertain,  but  that  they  a- 
tertain  it,  and  have  allowed  it  to  Inflaeoce 
their  decisions,  is  so  evident  that  even  a  sn- 
perfldal  examination  of  such  dedstons  will 
satls^  any  one  of  the  fact 

Bnt  It  Is  said  that  all  courts  assume  tone 
snp^orltr  oyer  the  k^slatnre,  fw  the  m- 
son  that  they  refuse  to  give  Caree  to  an  act 
which  upm  Its  face  violates  some  proviiion 
of  the  omsUtuticHL  A  brief  examkufloo 
win  show  that  such  conclusion  la  unlimit- 
ed ))y  the  fact  stated.  The  courts  sre  ctSed 
upon  to  adjudicate  rights  undo*  the  laws  of 
the  state.  Those  la^  are  made  up  <tf  fiw 
provisions  of  the  constitution,  the  eonuna 
law,  and  the  acts  of  the  legislature,  and  tbe 
acts  of  the  executive  when  tbe  consti- 
tution he  Is  authorized  to  act  in  such  a  wif 
as  to  affect  rights  or  obligations.  The  coo- 
stltutlon  comes  to  all  of  the  departmaiti 
directly  from  the  i»eople,  and  is  tbe  sopreme 
law  of  the  land,  and  can  In  no  manner  be 
changed  or  affected  by  the  action  of  either 
the  l^islative  or  executive  departoMOt 
The  rest  of  the  law  comes  to  each  of 
d^artm^ts,  auth^ticated  in  the  way  tbe 
constitution  or  custom  requires,  from  the 
hands  of  the  other  departments;  and  tlioof^ 
they  each  take  it  as  verity,  and  give  It  ^ 
full  force  which  it  can  d»ive  as  the  ex- 
pressed will  of  the  department  from  iriildi 
It  emanates,  yet,  when  it  comes  in  conflict  , 
with  the  constitution.  It  must  yldd,  for  the 
reason  that  such  constitution  has  a  nnetln 
greater  than  oould  be  given  hy  the  actios  tt 
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all  of  Oie  deportmonts,  and  must  stand  as 
against  the  action  of  any  one  or  all  of  than. 
UlKm  principle,  then,  In  view  at  the  division 
Into  departmokts  under  onr  form  <^  govem- 
m^t,  each  of  equal  anthwlty,  cme  depart- 
ment cannot  rightfully  go  behind  the  final 
record  certified  to  It  or  to  the  public  from 
either  of  the  otSw  departments;  and  the 
judicial  departmoit  la  no  more  Jnstifled  In 
going  b^nd  the  final  act  of  the  legislature 
to  see  If  It  has  obeyed  every  mandatory 
proTlalon  of  the  constitution  than  has  the 
legislature  to  go  back  of  the  final  rec- 
ord made  by  the  courts  to  see  wheth»  or 
not  they  have  complied  with  all  const! tn- 
tional  requirements.  If  we  invest^te  the 
question  In  the  light  of  authority,  and  ana- 
lyze the  cases  upon  the  subject  in  the  llghT 
of  the  principle  at  the  bottom  thereof.  It 
will  be  found  that  the  overwhelming  wel^t 
of  auth(^ty  Is  In  f&vor  of  the  propoaltion 
that  courts  will  not  go  bade  of  the  enrollea 
bills  on  file  In  the  secretary  of  state's  office. 
It  Is  true  that  a  large  numbor  of  courts  have 
held  that  they  would  Investigate  the  iwo- 
ceedinga  of  the  legislature  to  see  If  constitu- 
tional requirements  had  been  complied  with, 
but  even  these  courts  have  nearly  all  of  them 
conceded  that  the  older  decisions  clearly  ea- 
tiihlliih  the  doctrine  that  such  enrolled  acts 
are  conclusive,  and  have  yielded  their  as- 
sent to  such  doctrine  under  the  constitutions 
existing  at  the  time  the  older  cases  were 
decided.  They  have  argued,  however,  that, 
for  the  reason  that  the  newer  constitutions 
contain  many  provisions  mandatory  upon 
the  legislature  as  to  Its  practice  In  «ma<»ting 
laws,  the  courts  must  see  to  It  that  such 
mandatory  provisions  are  enforced,  and,  as 
they  cannot  do  this  if  they  bold  to  said  doc- 
trine, they  must  refuse  so  to  do,  and  look 
to  the  proceedings  of  the  legislature  which 
culminated  in  the  enrolled  act  If  the  courts 
are  justified  In  the  position  above  suggested, 
that  the  judicial  department  Is  aup^or  to 
the  others,  this  reasoning  wUl  have  tone; 
otli«wlse,  it  cannot 

It  is  further  argued  that,  from  the  tact 
that  most  constitutions  recently  adopted  con- 
tain an  increased  number  of  mandatory  di- 
rections to  the  legislature,  the  courts  are 
justified  in  changing  the  old  role,  and  in 
going  b^hid  the  enrolled  act  to  see  that 
the  legislature  obeys  sucdi  directions.  We 
are  unable  to  see  any  force  In  such  an  argUr 
ment  Under  every  government  which  has 
as  a  part  thereof  a  legislature,  certain  for- 
malities on  the  part  of  such  legislature  are 
necessary  before  any  subject-matter  can  be 
given  the  force  of  law;  and,  if  the  courts 
could  not  proi>erly  inquire  into  the  fact  as 
to  whether  or  not  such  formalities  had  been 
complied  with  when  but  a  single  one  was 
enjoined  upon  the  legislature,  th^e  can  be 
no  good  reason  why  It  could  do  so  when 
several  are  thus  enjoined.  The  theory  upon 
wbi<di  the  courts  reused  to  go  behind  tb6 
enrolled  bill  when  only  mch  sinflte  formaUty 


was  required  was  that  the  enrolled  blU  was 
a  final  record,  and  imported  ^rlly;  and.  If 
It  imported  verity  when  the  one  formality 
was  required,  why  should  it  not  Import  like 
verity  when  more  than  one  Is  required?  Un- 
der no  government  of  this  form  could  a  blU 
become  a  law  without  the  vote  of  a  major- 
ity of  a  quorum  In  Its  favw,  as  such  must 
be  taken  to  be  a  part  of  the  ccmstltutlon, 
cltlier  written  or  nnwrlttoi,  of  every  govern- 
ment proceeding  according  to  any  constitu- 
tional form  whatever.  If  the  alleged  want 
of  any  requirement  would  Justify  going  be- 
hind the  enrolled  bill.  It  would  seem  that  it 
would  be  the  one  that  a  quorum  was  not 
present  when  the  bill  purported  to  have 
been  passed,  tar  the  reason  that  such  an 
allegation  would  not  only  show  that  a  for- 
mality required  by  every  constitution  befbre 
a  bill  should  become  a  law  had  been  omitted, 
but  would  also  diow  that  a  legal  legislature 
had  not  been  presei^  at  that  time;  yet,  wh«i 
such  requirement  was  the  principal  one,  sub- 
stantially all  of  the  courts  held  that  the  en- 
rolled bill  Imported  verity,  and  could  not  be 
attacked  by  ahowii^  that  a  quonim  was 
not  present  when  it  was  passed.  The  cases 
were  not  only  practically  uniform  when  such 
single  formality  was  required,  but  they  so 
continued  even  after  they  were  called  ujxm 
to  adjudicate  as  to  the  effect  of  such  enrolled 
acta,  whore  some  pnvristons  of  the  constitu- 
tion as  mandatory  as  any  of  ours  were  in 
full  force;  and.  In  many  of  the  states  where 
sndti  formalitlea  were  required  by  the  ctm- 
stitntlon,  there  was  fully  as  mandatory  a  pro- 
vision as  to  the  keeping  of  a  Journal,  and 
requiring  tiiesa  fm-maltitles  to  be  made  of 
record  therein,  as  Is  that  in  our  constitutl<Hi. 
This  course  of  dedsicms  continued  for  a  l(mg 
time,  until  at  last  some  of  the  appellate 
courts  seemed  to  assume  that  It  was  their 
duty,  not  only  to  supervise  Inferior  courts, 
•  but  also  the  otber  depBTtmentB  ot  dw  gov- 
amment 

We  shall  hereafter  review  a  few  of  the 
many  cases  upon  this  subject  but  at  this 
point  a  word  as  to  the  opportunities  t<x 
fraud  growing  out  of  the  bidding  of  such 
enrolled  bills  to  be  conclusive  as  compared 
with  the  contrary  holding.  We  hare  al- 
ready seen  the  disastrous  results  <tf  the  con- 
trary holding  In  Its  general  effect  upon  the 
community,  and  even  a  suparficial  examina- 
tion of  the  queatlcMi  will  show  that  the  op- 
pOTtunltieR  for  committing  a  fraud  upon  the 
members  of  the  legislature  themselves  will 
be  much  greater  if  the  Journals  are  allowed 
to  control  than  they  would  be  If  the  en- 
rolled act  Is  h^d  conclusive.  The  enrolled 
acts  are  prepared  with  some  care,  and,  un- 
der the  rules  of  our  legislature  and  of  every 
legislative  body  of  which  we  have  any  knowt 
edge,  some  committee  is  charged  with  the 
responsibility  of  seeing  that  su<di  enrolled 
bills  are  compared  with  the  ^ne  which  actu- 
ally passed  the  legislature  before  they  are 
presented  to  the  presiding  offloer  for  algna- 


Digitized  by 


aO»  PACIFIC  REPOIlTBB.yoi.  84. 


tank  Ittcre  li  tberefOTO  flome  protection 
thrown  arooq^  tlien  enrolled  acts,  and  It 
would  be  a  dlfflcnlt  matter  for  any  one 
tiirongh  cardennese  or  fraud  to  prweat  tbe 
win  of  the  leglBlatore,  ae  expressed  In  the 
bin  actually  paaaed*  beli^  embodied  In  ttie 
MiroUmoit  tinceof.  Bn^  if  tba  doctrine  be 
once  estabUflbed  that  the  fact  that  such  bill 
had  passed  can  be  negatlred  by  the  Journal, 
there  would  be  veiy  Uttle  to  preToit  a  UU 
which  had  been  properly  passed  being  de- 
feated by  tbe  earelessneH  or  fraud  of  ttie 
Journal  derti  or  some  emi^oye  under  him. 
Under  the  ^aetlee  preri^lng  In  the  leffla* 
latore  ot  this  states  and  In  most  of  the  other 
states,  IhOTB  Is  very  little  assurance  that 
the  Journal  will  fully  and  accurately  show 
tile  pioceedli^  of  the  body  ftv  which  It  Is 
kept  The  practice  In  nearly  all  sodi  bodies 
1»  to  haTe  the  Journal  read.  If  read  at  aU, 
from  loose  slips  of  paper,  made  np  partly  In 
wrttlng  and  parOy  by  #asted  slips,  and, 
after  being  thus  read,  ordovd  approTed.  It 
is  also  a  tut  of  whUA  evay  one  has  knowl- 
edge that  oftCT  upon  soch  reading  there  is 
such  Inattention  on  the  part  ot  the  members 
of  the  legislature  that  gross  errors  might 
pass  unnoticed.  The  Journal,  as  thus  read 
and  opprareA  from  loose  dips  of  paper,  la 
thm  passed  to  the  Journal  clerk,  and  by 
him,  or  under  Us  direction,  transcribed  Into 
a  bo(^  and  tiie  ^ps  thcra  carelessly  pre- 
earred  or  entire  destroyed.  Tbe  transcrlp- 
tloD  of  these  mbmtes,  wltbout  any  further 
action  on  tfie  part  of  the  legislature,  or  of 
any  person  bat  the  one  vAm  mkm  It,  isccept 
superfldnl  examlnati<m  by  the  Journal  <AxA, 
and  posribly  by  tbe  pretidlng  oflicer,  becomes 
fb»  formal  Journal.  It  tbllows  that  tlw  chan- 
ces of  mistake  are  rery  great,  and  for  fraud 
upoa  the  part  of  the  copyist  oven  greato-. 
The  constitution  requires  that  there  should  be 
a  majority  ot  the  body  recorded  as  voting  In 
favor  of  a  bUl  upon  Its  final  passage.  Dpw 
such  passage  tbe  bill  In  &ct  recelTes  one 
or  two  more  than  audi  consUtuttenal  ma- 
jority, and  Is  duly  passed;  but  If,  by  care- 
leeaness  or  fraud,  the  copyist  should  change 
one  or  two  of  the  names  of  those  Toting, 
from  the  afflrmative  to  fb»  negatlTe,  the  will 
«f  the  legislature,  regularly  expreesed,  would 
be  d^eated;  and  the  same  result  might  tcd- 
low  If  in  eopjing  he  diould  omit  a  nnme. 
Not  only  would  such  results  fidlow  hi 
the  cases  specified,  but  In  many  other  ways 
ttie  least  wm  in  making  up  or  tran- 
scribing the  Journal  might  result  In  the  de- 
feat of  the  vrill  of  the  leglslaturai  Unless 
the  method  of  keeping  Joivnals  should  at 
once  be  rerolutlonhEed,  and  so  much  attai< 
tlen  be  iMdd  to  them  that  they  wiU  be  made 
to  absohttdy  represent  an  the  doings  of  the 
body  to  such  an  extent  as  to  very  much  pro- 
long the  MonAoaa  at  the  legislature  the  sanc- 
tity of  leglslatlr^  enactments  will  be  enUrdy 
dependmt  upon  the  careftdness  and  good 
fatth  ot  some  copyist  emph^ed  1^  the  legls- 
latnn  at  a  few  drtlaza  a  day.   Moch  leas 


otU  will  grow  Out  <tf  a  course  of  dedsioir 
which  will  give  the  people  to  anderstand 
tibat  the  legislative  is  a  department  of  tbe- 
gOTwnment,  of  as  hl^  authority  as  the  Judi- 
cial, and  that  with  the  mandatory  prorl- 
stons  directed  to  It  the  other  departments 
of  the  government  have  no  omcem.  When 
this  Is  once  well  understood,  the  people  wH) 
see  to  It  that  sudi  mandatory  provisions  aifr 
compiled  with  by  tiie  legislature,  or,  H  tbqr 
do  not,  the  blame  must  rest  upon  themselTes 
or  the  system  of  govemm«it  whi<di  has  as  Its- 
basiB  the  equal  authority  of  the  three  depart- 
ments Into  whldi  It  18  divided. 

We  shall  not  attempt  to  review  to  any  gnat 
extent  the  cases'upon  this  subject  They  «rt 
very  numonms,  and  the  older  ones  slmoit 
universally  recognise  the  conduslveness  of 
the  mroUed  acts,  and,  even  undtf  nundt- 
tory  constitutional  provisions  of  snbstantlsDr 
the  same  effect  as  our  own,  there  are  enougb 
of  the  states  which  have  adhered  to  the  oM 
doctrine  to  furnish  us  abundant  authnitr 
for  so  doing,  especially  as  such  a  course  wHl, 
in  our  opinion,  best  subserve  tbe  public  ts- 
terest  The  reasoning  of  the  cases  whldt  Tip- 
hold  such  doctrine  Is  mudi  more  satlsfitctar 
than  that  of  those  upon  the  other  ride^  for, 
as  we  have  seen,  the  reasoning  of  the  Wter 
dasB  of  cases  Is  founded  upon  the  assnnp- 
tlon  that  the  courts  are  the  guardians  ot  iH 
the  mandatory  provisions  of  The  constltotloii, 
whetho:  addressed  to  the  Judiciary,  legisU- 
tive,  or  executive  departmott   TUs  seen* 
to  us  to  be  an  untenaUe  position,  and.  If  It 
is,  the  reasoning  of  this  class  of  esses  to  i 
worthy  of  very  little  consldaation.  WhDe.  | 
npon  the  other  side,  the  cases  have  ftr  tMr  : 
sanction  not  only  a  course  of  decisIoM  nm- 
nlDg  back  hundreds  of  years,  but  are  al» 
abundantly  supported  by  the  reasoning  therp-  | 
in  contained,  founded  np<m  the  nature  sod 
form  of  our  government,  and  iqwn  grounds  ; 
•  (rf  public  policy.   In  our  review  of  the  C8«»  j 
upon  the  subject  we  shall  omit  entlrdy  sH 
reference  to  the  older  ones,  as  It  Is  cMoedefl 
that  th^  are  substantially  aU  In  fhvor  of  flw 
proposition  that  the  enrolled  acts  are  con- 
clusive.   We  shaU  conftee  ourselves  to  die 
cases  which  may  be  called  modem,  and  sdi-  ! 
Btantlally  to  those  In  states  wWch  have  «ie  ^ 
or  more  providons  In  tii^  constitution  iU-  | 
rected  to  the  legislature  aa  mandatory  tf 
any  In  our  own,  and  where,  by  the  provlilosi 
ot  tbe  eonstitntlon,  tbe  legislatarft  Is  required 
to  keep  and  puUldi  a  Journal  ot  Ms  proceed- 
ings. 

The  constitution  of  fbe  United  States  a- 
pressly  requires  a  quorum  of  congress  to  be 
present  toe  the  transaction  of  buslnesi.  B 
further  requires  that  congress  should  ke«P 
a  Journal  of  its  proceedings,  and  pubUsb  Oe 
same  ftom  time  to  time.  In  Eldd  v.  Cttrfc, 
148  U.  &  049, 12  Snp.  Ot  Bep.  495.  the  effect 
which  the  court  would  give  to  an  enrofle* 
act  was  directly  passed  i^Km,  and,  after  u 
daborate  oonsldo^tlon.  It  was  bdd  that  tlie 
court  must  accept  It  aa  condnalve  proof  ttist 
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It  had  been  r^ularly  passed  by  congreBS. 
Tbls  case  Ib  entitled  to  more  than  ordlnary 
oocalderatio*!,  for  the  reason  that  It  was 
trlefed  hj  counsel  of  national  reputation, 
and  involTed  questions  of  the  greatest  magnl- 
tad&  It  Is  contended  by  respondent  that 
modi  erf  tbe  force  of  tUs  ease  Is  loat  by  rea- 
son of  the  tact  that  the  numbo*  of  manda- 
tory  proTlsiona  In  the  constitution  of  ttie 
United  States  is  small  compared  with  that 
In  our  own,  but  ^nce.  aa  we  have  attempted 
to  Aow,  the  sin^e  requirement  was  of  the 
most  radical  character,  and  went  to  the  foun- 
datlcm  of  our  torm  of  govmuoait,  each  fact 
can  in  no  manner  detiact  from  the  force  of 
the  dectakm.  And  we  cannot  agree  with  the 
further  contention  of  the  respondent  that  the 
}ndgc  who  wrote  the  opinion  Intended  to  give 
any  force  to  thta  line  of  argument  In  the  ref- 
erence  therein  made  to  the  course  of  deci- 
sions in  the  states  which  had,  as  a  part  of 
thelT  constltntltm,  nnm«\)U8  mandatory  pro- 
▼tadons  of  this  nature.  We  look  upon  the  use 
of  audi  language  aa  having  been  simply  by 
way  of  argument,  and  as  tending  to  show 
that,  eren  although  the  declirtons  in  snch 
states  miKfat  be  warranted  under  their  con- 
stitutional pro^sions,  yet  such  fact  did  not 
ueeesBarUy-  militate  against  the  positkm 
taken  by  him. 

In  the  state  of  LoulsUma,  when  the  con- 
stltntlon  of  that  state  contained,  among  other 
mandatory  provisions,  one  requiring  It  to 
keep  a  Journal,  and  the  express  provision 
that  "no  bUl  shall  have  the  force  of  a  law 
mitil  on  three  several  days  it  be  read  In  each 
boose  of  the  general  assembly,  and  free  dis- 
cnsslon  allowed  thereon,  nnlesB  four-fifths 
of  the  house  where  the  bill  Is  pending  may 
deem  It  expedient  to  dispense  with  that  role," 
the  sopreme  court  of  that  state.  In  the  case 
at  Lottery  Go.  v.  RIcoux,  23  La.  Ann.  743,  di- 
rectly held  that  the  enrolled  bill  was  concln- 
rtve  upon  the  courts  of  the  fact  that  all  con- 
sttttttlonal  requirements  had  been  complied 
with  in  Its  passage.  In  White  v.  Lewis,  25 
La.  Ann.  568,  the  question  was  again  before 
the  court,  and  fhe  same  doctrine  wan  un- 
iMBltaHngly  announced. 

The  constitution  of  the  state  of  Mississippi 
contained  many  provisions  as  mandatory  as 
any  In  otu*  constitutlott,  and  in  Oreen  t. 
Wdler,  82  Hiss.  6S0,  after  a  most  elaborate 
c<Hislderatlon,  ft  was  adjudged  by  the  su- 
preme court  of  that  state  that  the  mrolled 
act  was  conclusive.  Under  the  particular 
facts  of  that  ease,  there  was  some  dlviirton  of 
(^nlon  among  the  members  of  the  court,  for 
the  reason  tbat  the  bill  the  effect  of  which 
they  were  passing  upon  was  one  providing 
tor  a  constitutional  amendment,  and  some  of 
them  bought  that  proposals  for  amendments 
to  the  constitution  should  stand  upon  a  dlf- 
t&eat  baris  titan  other  acts  of  the  legisla- 
tiue;  but  they  all  agreed  that  the  rule  would 
obtain  In  fnU  f(»ce  when  applied  to  an  or* 
dtnary  act  of  the  l^slatnre.  In  Swann  ▼. 
Bock,  40  Mln.  288b  tiie  same  court  had  be- 


I  fore  It  the  cpiestlon  of  the  effect  to  be  glven> 
I  to  an  enrcdled  act  on  file  in  the  proper  office,, 
,  and  held  directly  that  such  acts,  when  en- 
rolled,  signed  by  the  presiding  officers  of  the 
two  houses,  approved  by  the  gov^ner,  and 
deposited  In  the  office  of  the  secretary  of 
state,  had  all  the  legal  inddents  of  a  record, 
imported  alncAute  verity,  and  could  not  be- 
impeached.  In  Brady  v.  West,  50  Miss.  68, 
this  court  seems  to  have  Inclined  to  the  con- 
trary doctrine;  bat  in  Ex  parte  Wr^,  63 
Miss.  512,  after  a  very  full  eonsld^atlon  oC 
all  the  cases,  the  court  returned  to  the  doc- 
trine originally  annonnced,  and  showed  by 
the  most  cogent  reasoning  that  soch  «i- 
nriled  acts  were  and  must  necessarily  be  coik 
Illusive  upon  the  courts. 

In  the  constitotlon  of  the  state  of  New 
Jersey  there  were  many  mandatory  provi- 
sions directed  to  the  legislature,  among  whlcb 
was  one  requiring  a  majority  of  all  the  mem- 
bers to  vote  In  favor  of  the  final  passage  of  » 
bill  before  it  became  a  law  by  ayes  and  nays- 
to  be  entered  upon  the  Journal.  In  Pang^ 
bom  V.  Toung.  32  N.  3.  Law,  29,  the  ques- 
tion under  discussion  was  passed  upon  by 
the  court  of  errors  and  ai^eals  of  that  state, 
and,  after  most  ^borate,  consideration,  t% 
was  held  that  the  courts  could  not  go  behind' 
the  enrolled  act 

The  state  of  Indiana  has  several  provMons 
In  Its  constitution  of  the  mandatwy  nature 
I  of  which  we  have  been  speaking;  yet  Its  su- 
preme court  has  in  a  number  of  cases  de- 
cided that  the  prior  proceedings  of  the  legis- 
lature could  not  be  gone  into  for  the  pur- 
pose of  afTecting  the  validity  of  the  trolled 
act  on  file  In  the  office  of  the  secretary  of 
'  state.  One  of  such  cases  was  that  of  Kvans 
;  V.  Browne,  80  Ind.  514.  In  whlcdi  the  court 
j  made  use  of  language  which  so  well  meets 
[  the  position  taken  by  many  who  argoe 
against  the  rule  for  which  we  are  contending 
that  we  quote  a  portion  thereof:  "But  It  t» 
argued  that,  if  the  authenticated  roll  Is  con- 
dusive  upon  the  courts,  then  less  than  a 
cfuonun  of  each  house  may,  by  the  aid  of 
cormpt  presiding  facers.  Impose  laws  upon 
the  state  in  defiance  of  the  Inhibition  of  the 
constitution.  It  must  be  admitted  that  the 
consequence  stated  would  be  possible.  Pub- 
lic authority  and  political  power  must,  of 
necessity,  be  confided  to  t^cers,  who*  being 
human,  may  violate  the  trusts  reposed  hi 
them.  This,  perhaps,  cannot  be  avoided  ab* 
solut^.  But  It  ai^lles  also  to  aU  human 
agencies.  It  Is  not  fit  that  the  Judiciary 
should  claim  for  itself  m  purity  beyond  oth- 
ers; nor  has  it  beat  able  at  an  times  with 
truth  to  say  that  Its  highest  places  have  not 
been  disgraced.  The  framers  of  our  govern- 
ment have  not  constltnted  It  wltli  focnltlee 
to  supervise  co-ordinate  dopartmeots,  and 
correct  or  prevent  abuses  of  their  authority. 
It  cannot  antbenttcate  a  atatnta  niat 
poww  does  not  belong  to  It  Nov  can  tt 
keep  fhe  legislative  Journal.  It  aacertalne 
the  Btatnta  law  by  kioklnc  at  its  antkaatl- 
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cation,  and  then  Its  fnnctton  ts  merely  to 
expound  and  adminlBter  tt  It  cannot,  tve 
tiilnk,  look  beyond  that  authentication,  be- 
canse  of  the  constitution  itself.  If  it  may, 
ttuui,  for  the  same  reason.  It  may  go  beyond 
the  journai  wlien  that  is  Impeached;  and  so 
the  validity  ot  legislation  may  be  made  to 
depend  upon  the  memory  of  'witnesses,  and 
no  man  can  In  fact  know  the  law,  which  he 
Is  bound  to  ob^.  StkHi  conseqoences  would 
be  a  large  price  to  pay  for  Immunity  from  the 
possible  abuse  ct  aathorlty  by  tbe  hl^  oBL- 
CCTB  who  are,  as  we  think,  <diarged  with  the 
duty  of  cotltring  to  the  public  the  fact  that 
a  Btatute  liaa  been  enacted  by  competent 
houses.  Human  governments  must  repose 
confidence  In  offlcers.  It  may  be  abased, 
and  there  may  be  no  remedy.  Nor  is  there 
any  great  force  In  tlie  argument,  which 
seema  to  be  regarded  as  ot  w^bt  by  some 
American  courts,  that  some  important  pro- 
Tlalons  of  the  constltutloa  would  be  a  dead 
lettw  if  Inquiry  may  not  be  made  by  the 
courts  beyon*  the  rolls.  This  aigummt 
OT^ooka  the  tact  that  le^alators  are  awom 
to  support  the  constitntlon,  or.  else  it  aa- 
sumea  that  tb^  wUl  willfully  Tiolate  tiiat 
oath.  It  iB  nettlier  modest  nor  Just  for 
Judges  thus  to  impeadi  tbe  integrity  of  an- 
other departmoit  of  government,  and  to 
claim  that  the  Judiciary  only  will  be  faithful 
to  iU  obUgatlons." 

In  the  state  of  CaUtOrnla  tiie'oonrts  have 
been  upon  both  aides  of  the  iiueBtion.  In 
the  first  case,  r^rted  ta  2  GaL  165,  (Fowler 
T.  Pelrce,)  It  was  held  that  tbe  courts  would 
go  behind  the  enrolled  act  But  in  Sherman 
r.  Story,  30  CaL  2BS,  the  court,  after  a  most 
thorongh  consideration  of  the  question  in  all 
its  aspects,  and  In  an  opinion  showing  great 
research  and  learning,  rendered  by  that  dis- 
tlngulshed  Jurist,  Judge  Sawyer,  came  to  the 
contusion  that  the  enrolled  act  was  eonclu- 
siTe,  and  overruled  the  fbrmer  case.  This 
case,  in  our  opinion,  is  entitled  to  great 
weight,  for,  althon^  tbore  has  been  an  at- 
tempt to  show  fliat  a  different  mllng  would 
bave  obtained  bad  the  present  constitation 
of  California  b^  in  fOrce,  we  are  not  satis- 
fled  that  BUCb  would  bare  been  tbe  case; 
for  while  It  la  true  that  the  suiowne  court 
at  ttiat  state,  shice  tbe  adoption  of  its  new 
constltuttw,  has  gone  ba<^  to  its  original 
poaltlcm,  the  opinions  In  the  cases  In  ii^cIl 
it  bas  done  so  show  upon  their  foce  ttiat 
they  received  no  such  consideration  as  did 
tbe  one  reported  in  30  CaL,  above  cited.  It 
is  true  that  the  dlsttnguished  Jorlst  who 
wrote  the  opinion  In  Sherman  v.  Story,  su- 
pra, afterwards,  when  holding  a  federal 
court,  came  to  the  conclusion  that,  under 
the  new  constitution  of  California,  the  courts 
were  authorized  to  go  behind  tbe  enrolled 
act,  but  we  do  not  think  that  In  the  latter 
case  his  reasoning  at  all  compares  with  that 
In  the  former,  and  it  is  probable  that  his 
mind  was  unconsciously  influenced  by  the 
t&ct  that  tbe  legislation  embodied  In  the  bill 


under  congldenttlon  was  so  unjust  that 
Judge  Field,  of  the  supreme  court,  was  will- 
ing to  set  it  aside,  as  being  in  violation  of 
tbe  coustitutlim  of  the  UMted  States.  And 
here  It  may  be  remarked  that  In  the  great 
majority  of  cases,  in  which  the  courts  have 
held  that  they  could  go  behind  the  oirolled 
act,  the  le^slation  attacked  has  been  of  sndi 
a  Tidons  nature  that  tbe  mind  of  any  bonest 
Judge  would  naturally  seek  some  excuse  by 
which  its  effect  could  be  destroyed. 

The  constitution  of  Pennsylvania  bad 
mandatory  pgrovtsions  directed  to  ito  legls- 
latore  of  a  prononnced  ^pe.  and  yet  flie 
supreme  court  of  that  state,  In  a  compara- 
tively recent  decision,— that  of  Kilgore  t. 
Magee,  85  Ptt.  St  401.— fully  recognlaed  the 
doctrine  for  whicb  we  are  contoidlng.  and, 
in  Its  opinion  therein  rendered,  made  use  of 
the  following  pertinent  language:  re* 
gard  to  the  passage  of  the  law,  and  tbe  al- 
leged disregard  of  the  forms  of  legislation 
required  by  the  constltatlcHi,  we  Oiiak  the 
subject  Is  not  within  the  pale  of  Judicial  in- 
quiry. So  far  as  the  duty  and  ttie  cmi^ 
sdMKcs  of  the  members  of  tbe  leglalatnre 
are  inndved,  the  law  Is  mandatory.  Tbey 
are  bound  by  their  oaths  to  ob^  the  oonatt 
tntional  mode  of  proceeding,  and  any  Inten- 
tional dlsree^rd  is  a  Iweach  <tf  duty  and  a 
violation  of  their  oaths.  But  when  a  law 
has  been  passed  and  approved,  and  certlfled 
in  due  form,  It  is  no  part  of  tbe  dnty  of  the 
Judiciary  to  go  btiilnd  tbe  law  as  duly  certi- 
fied to  Inquire  Into  the  obsenranee  of  form 
in  Its  passage.  The  preeomption  apitfles  to 
the  act  of  passing  the  law  that  applies  gen- 
erally to  ttie  proceedtngi  oC  any  body  wbooe 
sole  duty  It  Is  to  deal  wltb  the  subject  Tbe 
presumption  In  favor  of  regularity  Is  essen- 
tial to  the  peace  and  order  of  tbe  state;  U 
every  law  could  be  contested  in  the  courts 
oa  the  ground  at  InformaUty  In  ito  esaa- 
ment,  the  floodgato  of  litigation  would  be 
opened  so  widely,  society  would  be  deluged 
In  the  flow." 

In  Weeks  t.  SmiOi,  81  If  e.  538,  18  AS,  Bep. 
325,  the  snpreme  court  of  that  stote^  after 
a  review  of  tbe  anthwities  pro  and  odd,  de- 
cided  that  the  enrolled  act  was  conclusive 
upon  the  oonrts. 

In  Railroad  Ca  t.  Ooremor,  28  Mo.  BBS, 
the  Bupr^e  court  of  Ibat  stote^  In  snstalnlng 
the  doctrine  for  which  we  are  oontoiding, 
made  use  of  the  following  language:  "Tbe 
constitution  is  deigned  to  limit  tbe  powos 
ot  the  govemmmt,  and  to  confine  each  of  the 
departments  to  In  approinlate  sgihere.  It 
the  legislature  exceed  Its  powers  In  the  en- 
actment of  a  law,  the  courts,  being  sworn  to 
support  the  constltutlou,  must  Judge  that 
law  by  the  standard  of  the  constitution,  and 
dedlare  its  validity.  But  the  question  whether 
a  law  on  Its  faoe  violates  the  constitution  Is 
vwy  different  from  that  growing  out  of  the 
Qoncompllance  with  the  forms  required  to 
be  observed  In  Us  enactment  In  the  one 
case,  a  power  Is  exercised  not  delegated,  or 
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whl(A  to  snddblted,  and  the  qnettlon  of  the 
validity  of  flie  law  la  datermtaied  from  the 
Imigiiagtt  ffif  it;  In  flie  other,  the  law  la  not 
hi  Its  tains  contnuy  to  ttie  eonatitutlon.  On 
Its  face  It  Is  reffDiar,  bat  resort  U  bad  to 
aomethlDg  behind  the  law  Itself  In  order  to 
ascortaln  whether  the  general  assembly  fax 
mahing  the  law  was  govo'ned  by  the  mles 
prescribed  for  Its  acUoa  by  the  oonstltaticni. 
This  would  seem  like  an  Inquisition  Into  the 
uondoct  of  the  members  of  the  general  as- 
sembly, and  It  must  be  seen  at  once  that  It 
Is  a  delicate  powor,  the  frequent  ex- 
oxdse  of  which  must  lead  to  endless  con- 
fusion in  the  administration  of  the  law." 

In  Scarborough  t.  Robinson,  81  N.  G.  400. 
this  question,  in  principle,  was  passed  upon, 
and  the  peculiar  circumstances  rendw  it 
particularly  pertinent  to  the  ooMtlon  now 
ui^der  discussion.  In  that  case  an  act  had 
regularly  passed  the  le^slature,  but  had 
failed  to  receive  the  signature  of  one  of  the 
presiding  officers,  and  It  was  soviet  to  glre 
it  force  by  proTlng  the  &ct  of  Its  regular  en- 
actment otherwise  than  by  the  enrolled  bill 
properly  signed.  The  court  held  that  this 
could  not  be  done;  that  the  enrolled  bUl  was 
the  final  record  of  the  legislature  in  the  en- 
actment of  a  law;  and  that  such  final  record 
was  the  only  thing  of  which  the  court  could 
take  notice. 

The  coostltntlon  of  the  state  of  Tocas 
abounded  In  mandatory  provisions  of  the 
most  positive  nature,  directed  to  the  legisla- 
ture; yet  tQ  the  recent  case  of  Ex  parte 
Tipton,  2S  Tex.  App.  438,  13  S.  W.  Rep.  &10, 
It  was  held,  after  full  consideration,  that  the 
courts  could  not  go  behind  the  enrolled  act 
for  any  purpose  whatever. 

In  State  t.  Swift,  10  Nev.  170,  this  queatlop 
was  fully  considered,  and.  In  the  opinion 
therein  rendered,  the  matter  t«7  ably 
argued,  and  the  conclusion  reached  that  en- 
rolled bills  are  ooncluslTe. 

In  addition  to  the  above  cases  we  have 
examined  each  of  the  following  cases,  and 
cite  them  as  being  directly  In  point  upon  the 
question  which  we  are  discussing:  People 
T.  Burt,  43  Cat  660;  Standard  Underground 
Gable  Co.  v.  Attorney  General,  46  N.  J.  Eq. 
270,  19  AtL  Rep.  733.  And  the  following 
cases,  which,  though  not  so  directly  In  point, 
clearly  sustain  the  principle  for  which  we 
are  contending:  Duncombe  v.  Prindle,  12 
Town.  1;  Clare  r.  Stat^  S  Iowa,  609;  Eld  v. 
Gorham,  20  Conn.  8;  Warner  r.  Beers,  23 
Wend.  172;  Hunt  v.  Van  Alstyne,  25  Wend. 
000;  People  v.  DevUu,  33  N.  T.  260;  People 
T.  Commissioners  of  Highways,  54  N.  T.  276; 
Fouke  r.  Fleming,  13  Md.  392;  Bender  v. 
State,  53  Ind.  2^4;  Brodnax  v.  Groom,  64  N. 
C.  244;  Freeholders  t.  Stevenson,  46  N.  J. 
Law,  173. 

This  citation  of  cases  not  only  furnishes  tis 
abundant  authority  for  holding  that  the  en- 
rolled acts  are  conclusive,  but  equally  good 
reason  for  so  holding  appears  In  what  has 
been  ssld  by  the  courts  of  the  states  In  which 
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the  contrary  doctrine  oMaiiuk  In  recmt 
opinions  rendered  In  several  cases  hi  tht 
courts  of  these  states,  the  Judges,  irtdle 
recc^nlxlng  the  fact  that  tha  rale  was  so 
well  settled  there  that  thef  could  not 
properly  chsnge  it,  ha-re  exj^reseed  regret 
that  the  rule  which  liolda  to  the  condnslTe- 
ness  of  such  enn^ed  bills  had  not  been 
adopted  therein.  Even  in  the  state  of 
Illinois,  where  the  courts  have  established 
a  rule  of  the  utmost  liberality  as  to  their 
right  to  go  behind  the  enrolled  acts,  ths 
Judge  who  pronotmced  the  dedsUn  ttf  the 
supreme  court  of  that  state.  In  a  oomparsr 
tlvely  recent  case^— that  of  People  v.  Stame, 
35  HI.  136,~eeems  to  clearly  Indicate  that  he 
r^etted  that  a  different  rule  had  not  been 
adopted  by  *the  conrts  of  that  state.  If  in 
that  states  which  nu^  be  said  to  hsTe  been 
the  leader  upon  that  side  of  the  question, 
even  a  doubt  is  expressed  as  to  Qie  poU^ 
of  the  rule  thore  adopted.  It  is  a  tact  so 
poilnent  that  It  Is  entitled  to  great  a»i> 
sideratlon  -^hm  a  rule  npon  this  sohjaot  Is 
to  be  first  annoonoed  Iqr  ths  conrts  of  a 
stat& 

In  our  opinion,  anthority,  reason,  piOMt 
policy,  and  convenience  require  ns  to  hoM 
that  the  enrolled  bill  on  file,  whoi  fSlr  upon 
its  fiuie,  must  be  scented  wlthont  qoestloa 
by  the  courts,  as  having  been  regularly  en- 
acted by  the  legisUtura  It  foltows  that  the 
act  under  consideration  is  a  part  of  the 
statute  law  of  the  state,  and  that  thereunder 
It  was  the  duty  of  the  respondent  to  have 
approved  the  bond  ot  the  relator,  and,  lie 
having  refused  to  pcrfwm  this  duty,  a  per* 
eniptory  writ  of  mandamus  most  lasne  r»> 
qntalng  snch  action  on  his  part 

DUNBAR,  0.  J.,  and  SCOTT,  ANDBBS, 
and  STILES,  JJ.,  concur. 


IX)MBABD  INVBSTMBNT  Oa  T.  OAB- 
TBR  at  oL 
(Supreme  Goort  of  Washington,  Inly  13L 
18B&) 

SrAim  or  TfeAViw  — ComBAor  los  Siu  cv 
Lakd. 

After  defeudmnt  had  settled  on  land 
owMd  tqr  a  railroad  oompaay,  be  received  a  let* 
ter  firom  me  company's  land  agent,  stating  that 
"If  yon  are  the  fint  settlei'*  on  nie  laniT  (de- 
BcrlUag  It.)  and  **contlnae  to  reside  upon  and 
improve  said  land  until  It  shall  be  offered  for 
Bale.  *  *  *  roa  will  be  enUtled  to  the  first 
privilege  of  purctiase  at  the  appndsed  viUoa- 
tion."  HM,  that  the  letter,  as  a  contract  of 
parehaae.  li  Insufficient  to  satis^  the  statute 
of  frauds,  and  li  no  defense  to  a  mortgaKe  «i 
the  land  by  one  who  purchased  after  It  came 
into  maricet. 

Appeal  from  superior  court,  Spokane  coun- 
ty; W.  G.  Langford.  Judge. 

Action  by  the  Lombard  Investment  Com* 
pony  against  Lemuel  0.  Carter  and  others 
to  foredoee  two  mortgages.  Defendants 
had  Judgment  and  plalntlfl  i^pssls.  B» 
versed. 
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Ciow  4z  BifihudsoD,  tor  appellant  Fen- 
ton,  HeaU^r  &  Feoton,  f<tt  re^^deeta. 

STILES.  J.  Tbis  actloa  was  brought  to 
foreclose  two  mortgages  upon  certain  land 
■in  Spokane  coon^,  Xbese  mtatg&gem  were 
executed  by  Lemoel  O.  Carter  and  wife  on 
the  25tb  day  of  Septonber.  1880,  at  wblch 
4ute  the  mortgagors  had  received  from  the 
Northern  Pacific  Ballroad  Company,  tbax 
the  owner  of  the  land,  a  contract  In  writing 
to  convey  It  In  conslderatkm  of  the  Bum  of 
over  $500  of  which  was  paid  upon  the 
delireiy  of  the  wm tract,  and  the  balance 
of  which  was  paid  by  the  appellant  In  this 
action  oat  of  the  money  loaned  to  Carter 
«nd  wife.  Pntsuaut  to  the  contract  made 
Witb  Carter,  the  Northern  Fadlflc  Railroad 
Oonpaiiy  executed  and  dcUvered  Its  deed 
for  the  land  hi  qaestlon,  whlifh  was  deliv- 
ered to  Carter,  and  filed  for  record  in  the 
Auditor's  office  of  Spokane  county  February 
10,  1890.  Tbe  respondents  Strong  and  wife 
defended  against  the  proposed  fbretjosure 
t>y  «a  aUegatloa,  contained  In  a  cross  com- 
plaint, that  on  the  2lBt  day  of  April.  1884. 
ihsy  had  matereA  upon  and  taken  possession 
DC '  the  premises  In  controvere^  by  consent 
and  pormlssiOD  of  the  Northern  Pacific  Kail- 
mad  Company,  and  that  immediately  there- 
after they  commenced  to  make,  and  did 
make,  valuable  improvements  tuereon,  and 
by  tbe  furtiier  allegation  tliat  on  or  abont 
the  18tb  day  of  October,  1884,  while  stiU  In 
tbe  possession  of  the  premises,  Strong  en- 
tea*ed  into  a  wrttten  contract  wlttt  tbe  North- 
ern Padflc  Railroad  Company,  wherein  It 
was  agreed  between  the  parties  that,  if 
Strong  should  continue  to  reside  upon  and 
improve  the  land  until  the  same  should  be 
oOered  for  sale  by  the  company,  Strong 
should  then  and  In  that  event  be  entitled  to 
the  first  privilege  of  parchaslng  the  land 
from  the  Northern  Pacific  Railroad  Com- 
pany at  the  then  valaaUon.  exclusive  of  the 
improvements  made  by  him.  The  cross 
complaint  further  showed  that  Strong  and 
wife  had  continued  to  live  upon  the  land, 
and  had  made  Improvements  thereon  of  the 
value  of  about  $1,000.  The  further  allega- 
tions of  tbe  cross  complaint  were  tliat  the 
purchase  made  Carter  was  with  full 
knowledge  of  Strong's  possession,  and  of  his 
alleged  right  to  purchase,  and  that  the  ap< 
pellant  and  Carter  contrived  a  scheme  by 
which  the  Northern  Pacific  Railroad  Com- 
pany was  deceived  Into  selling  the  land  to 
C^fter;  the  appellant  also  being  allured  to 
hsre  had  knowledge  of  the  possession  of 
Strc»ng.  and  of  aU  the  facts  relating  to  the 
alleged  contract  between  him  and  the  rail- 
road company. 

We  shall  assume,  for  the  purposes  of  this 
decision,  that  the  cross  complaint  stated 
sufficient  facta  fbr  the  purpose  of  raising 
the  imue  tried  by  the  court,  although  the 
tertns  of  tbe  pleading  were  somerwhat  In- 
4aflnite.   We  shall  also  assume  it  to  liave 


been  a  proven  fact  tliat  at  aU  Hmes  subse- 
quent to  April  21,  1884,  Strong  was  in  the 
actual,  opeoi,  and  notorions  possessioa  at 
tbis  land,  residing  upon  and  cultivating  it, 
until  after  Carter  had  procured  bla  contract 
tor  the  sale  to  him.  Under  such  a  state 
of  things,  it  Is  a  w^-establisfaed  rule  of 
law  tliat  where  one  Is  holding  a  valid  ecm- 
tract  for  tbe  sale  of  lands,  from  tbe  owner 
thereof,  and  la  in  possession  of  tbe  land,  U 
a  third  parson  takes  tbe  tlQe  from  tbe  own- 
er, he  is  In  a  position  to  diarge  tlie  grantee 
from  the  owner  with  knowledge  of  all  his 
rights  under  his  contract  This  proposi- 
tion Is  not  controverted  by  appellant,  and  is 
held  by  all  tbe  authorities.  2  Pom.  Bq.  Jur. 
I  614.  The  only  vital  question  tn  this  case, 
then,  is,  did  Strong  have  a  valid  contract 
wltb  the  Northern  Pac^c  Railroad  Com- 
pany? To  make  a  contract  for  tlie  sale  of 
lands,  there  must  be  an  agreement  in  writ- 
ing, subscribed  tbe  party  to  be  charged, 
subject  to  the  well-known  exceptions  which 
in  eqnitr  r^eve  the  purchaser  from  bis 
failure  to  obtain  such  a  contract  In  com- 
pliance witli  the  statute  of  firauds.  As  be- 
fore stated,  Strong's  settlement  upon  this 
land  was  made  April  21,  1884,  and  it  was 
begun  after  receiving  oral  assurance  from 
a  real-estate  agent  In  tbe  dty  of  Spokane, 
who  sometimes  sold  land  for  tbe  Northon 
Pacific  Railroad  Company  on  commlasltHi, 
that.  If  he  should  be  the  first  settler  upon 
any  lands  of  the  Northern  Pacific  Railroad 
Company,  at  the  time  they  came  into  mar- 
bet  tbe  company  would  deal  with  him, 
rather  than  with  any  other  person  diooting 
to  buy  that  particular  tract  But  this  agent 
had  no  authority  to  make  any  contract  with 
tbe  proposing  purchasers  of  lands  of  tbe  rail- 
road company,  and  his  statement  to  Strong 
was  nothing  more  than  a  statem^t  of  the 
general  policy  of  tbe  company.  With  this 
assurance,  however,  Strong  went  npon  the 
land,  and  established  his  residence  there, 
made  certain  improvements,  cultivated  a 
portion  of  the  tract,  and  took  the  ceq^ 
which  he  raised.  Siibsequently,  and  about 
October  8,  18S4,  Strong  addressed  a  letter  ti 
the  general  land  agtmt  of  the  railroad  cam- 
pany,  which  is  not  In  the  record,  but  la 
which  It  appears  that  he  made  certain  in- 
quiries looking  to  a  preference  of  bimsdif 
as  a  purchaser.  In  response  to  that  letta 
the  company's  agent  Paul  Schnlze,  wrote 
as  follows:  "October  18,  1884.  Mr.  Walter 
Strong— Dear  Bin  Answering  yours  oC  tbe 
8th  Inst.  I  have  to  say  that  If  you  are  the 
first  settler  upon  the  northeast  quarter  of 
section  5,  Tp.  27  N.,  R.  ^  east  and  If  yoa 
continue  to  reside  upon  and  Improve  said 
land  until  It  shall  be  offered  for  eaie.  the 
same  being  strictly  agricultural  In  character, 
you  will  be  entitled  to  the  first  prlvil^e  of 
purchase  at  tbe  appraised  valuation,  which 
win  be  fixed  without  reference  to  your  Ira- 
provements.  The  mere  fact  that  another 
party  has  written  a  letter  applying  for  ths 
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puictaase  of  Bald  land  does  not  In  any  way 
affect  your  ri^ts  ia.  the  premises.  No  rigbts 
can  be  acquired  to  lands  of  the  company  not 
Ui  market,  except  settlement  apon  or  Im- 
provemMit  thereof."  This  was  the  docn- 
ment  whicb  Strong  claims  created  a  con- 
tract between  him  and  the  Northern  Pacific 
Railroad  Company  tor  the  sale  of  tliis  tract 
of  land,  and  his  contention  Is  that  this  letter 
was  substantially  an  optitm  given  to  Strong, 
which  option  contained  the  Itnposltion  of 
cei'toln  terms,  via.  residence  and  Improye- 
ment,  nptui  the  acc^rtance  of  which  by 
Strong,  by  reeidenoe  and  tmprorement;  the 
contract  arose  In  tals  favor  for  the  convey' 
ance.  While,  for  the  salce  of  the  argnment. 
It  will  be  fully  conceded  that  such  an  optloD, 
when  performed  by  the  party  to  whom  it 
im  given,  although  there  may  be,  under  the 
terms  of  the  contract,  no  obligation  on  the 
holder  to  perform  any  of  the  conditions  pre- 
scribed,  constitutes  a  valid  contract,  when 
performed,  and  to  enforce  which  a  spe<dflc 
performance  will  be  decreed.  It  remains 
also  true  that  the  option  must  be  so  defi- 
nite and  certain  in  its  terms  that  it  can  be 
enforced  in  the  same  manner  as  an  ordinary 
contract  fbr  the  sale  of  land.  We  think  It 
Ifl  very  evident,  npon  the  face  of  this  letter, 
that  It  was  not  the  Intention  at  the  agent 
of  the  railroad  company,  by  it,  to  make  any 
contract  with  Strong  whatever;  but,  even 
if  his  Intention  had  been  otherwise,  the  pa- 
per Is  totally  wanting  in  several  of  the  nec- 
essary elements  of  such  a  contract  Treat- 
ing Improvement  as  a  condition  to  be  per- 
formed by  Strong,  the  letter  Is  totally  silent 
as  to  what  that  improvement  should  be.  It 
might  be  much,  or  It  might  be  little,  and 
yet,  if  respondenlfB  contratlon  were  recog- 
Msed,  he  would  be  entitled  to  have  his  con- 
veyance. Bat  the  absence  of  two  absolutely 
necessary  Items  of  such  a  contract  from  this 
letter,  viz.  the  prtce  and  the  terms,  would 
render  It  void,  onder  all  drcnmstances.  Be* 
Bides  which,  the  time  when  the  contract 
was  to  be  performed  waa  not  named,  and 
the  letter  Its^  shows  that  Utat  time  was 
totally  Indefinite,  vis.  when  the  lands  should 
come  Into  market;  ttiat  is,  whenever  the 
Nosthera  Padflc  Railroad  Company  saw  fit 
to  offer  them  for  sale.  Comparing  this  letter 
with  the  contract  which  waa  enforced  in  a 
case  which  is  dted  by  respondents,  (Fe^lns 
HadaeU,  60  nL  310,)  the  deficiencies  in  the 
preset  case  clearly  appear;  and,  had  Car- 
ter never  Interfered  with  the  matter,  Strong 
would  have  been  in  no  potiUon  to  enr- 
force  a  specific  performance  against  the  rail- 
road company  when  the  land  was  offered 
for  sale,  which  seems  to  have  been  some 
time  before  Carter  received  his  contract 
Strong  bad  the  same  right  to  apply  to  pur- 
chase the  land  that  Carter  did,  and,  from 
the  Interest  taken  by  the  railroad  company 
In  this  case,  it  is  more  than  likely  that  had 
8tioiig*B  flttuUion  been  made  known  to  it 


before  It  contracted  with  Carter,  it  would 
have  given  the  former  the  preference;  but 
it  was  under  no  obUgatiai  to  do  ao^  and  Its 
contract  with  Carter  took  It  out  of  its  power 
to  deal  with  Btiong  concerning  this  l«adL 
Even  bad  the  railroad  company  chosen  to 
recognize  the  correspondence  between  lt» 
land  agent  and  Strong  as  a  contract  the  con- 
tract was  void  under  the  statute  of  frauds, 
and  its  sale  to  Carter  operated  as  an  elec< 
tlon  to  avoid  the  contract,  and  Carter  took 
the  title.  Messmore  v.  Cunningham,  (Ulch.) 
44  N.  W.  Sep.  146.  It  foUowB  that  under 
whatever  lmputati<m  tbe  law  would  throw 
upon  the  appellant  of  knowledge  as  to 
Strong's  rights,  tiom  the  fact  that  he  was 
In  possession  of  the  land,  that  knowledge 
amounted  to  nothing  more  than  information 
of  a  void  ciHitract  which  was  in  no  way 
binding  upon  it  The  case  seems  to  have 
been  tried  below  aomewhat  upon  the  same 
theories  as  are  cases  where  priority  of 
settlement  upon  public  lands  of  the  United 
States  Is  the  deciding  factor  in  suits  to  have 
the  government  patentees  declared  the  true- 
tees  of  the  title  for  the  actual  first  settlers. 
But  all  such  cases  depend  upon  statutes 
which  give  the  priority  of  right  to  priori^ 
of  settlement— an  element  which  is  entirely 
wanting  her&  Tbe  general  policy  of  the 
Northern  Pacific  Railroad  Company  regard- 
ing the  disposal  of  its  lands  was  not  a  law, 
and  it  was  in  no  wise  bound  until  a  con- 
tract which  would  have  prevailed  b^ween 
prlvute  persons  was  entered  into. 

It  appears  that  before  this  action  was 
commenced,  Strong,  in  a  suit  in  the  siq^ 
rior  court  of  Spokajie  county,  had  obtained 
a  decree  requiring  Carter  to  convey  this 
land  to  him  upon  repayment  of  the  purchase 
money  paid  to  the  Northern  Padflc  BaU- 
road  Company  by  Carter,  with  intereet 
This  amount  had  been,  under  the  order  ot 
the  court  paid  Into  court  for  the  use  of  Car- 
ter, and  respondents  contend  that  tbe  ap- 
pellant was  bound  to  see  that  ^t  moraaey 
was  appropriated  to  the  payment  of  Its 
mortgage;  bat  there  was  no  sndi  oUUgation 
apon  tbe  appellant  Appellant  was  named 
as  a  party  to  that  suit  but  was  never  served 
with  process,  and,  tor  au^t  that  appears, 
had  no  knowledge  ct  tiie  pradencgr  ot  the  ac- 
tion. Strong  knew  of  the  existence  at  ajy- 
ptilant's  mortgagsh  and  It  was  Ua  daty,  ■ 
he  desired  to  secure  the  appropriation  of  the 
moatff  paid  as  tbe  purchase  price  at  the 
land  to  the  ]!edactl<»i  of  appellant*  a  mort- 
gage, to  see  to  It  that  in  some  way  that  ob* 
Ject  waa  legally  accomplished.  The  Judg- 
ment will  be  reversed  and  remanded,  with 
instmetlons  to  the  court  helow  to  enter  a 
decree  Itoradoslng  s^eUant's  nuurtgages  np* 
on  the  lands  covered  thereby. 

DUNBAIt  a  J.,  and  BOTS,  ANDOBIi 
and  SOCXrr,  J3^  oooeiir. 
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HPINNINO  et  al.  t.  DRAKE  «t  aL 
OSspMin*  Court  of  WMUugtoo.    July  12, 

Dw»»nr  OM  Ansu.—  Pown  or  Lowbb  Coom. 

Where  the  lapreme  court  reveraM  a 
Judgment  cancdiDs  a  deed  deliTored  by  mis- 
take to  (me  Id  iMBsesston  of  land  onder  a  con- 
tract of  purchase,  and  refuses  to  foreclose  the 
▼mdor'a  lien,  or  cancel  such  deed.  In  case  the 
rendee  fail*  to  pav  within  a  reasonable  time, 
because  the  evidence  fails  to  show  the  time 
when  certain  of  the  purchase  moner  still  un- 
paid will  become  doe,  the  trial  court  naa  power 
to  retain  the  case  and  hear  evidoice  to  deter- 
mine the  vendor's  claim  for  a  lien,  and  aacli 
Uen  shonld  be  determined  before  eDter  of  judg- 
ment.   StUes,  J.,  dissenting. 

Action  by  Charles  H.  Spinning  and  otbera 
against  Bertie  Sherman  Drake  and  others 
to  cancel  a  deed,  to  enjoin  Its  recordation, 
and  to  quiet  title  to  the  land  described 
therein.  A  Judgment  for  plalntUte  was  re- 
versed on  appeal,  (30  Pac.  Rep.  82.)  and  on  a 
petition  /or  rehearing  (31  Pac.  Bep.  310)  the 
snpreme  court  refused  to  foreclose  plaintiffs' 
Uen  for  the  purchase  money  or  decree  a 
cancellation  If  the  same  was  not  paid  with- 
in a  reasonable  time,  for  want  of  sufficient 
evidence.  Dtfendant  Drake  moved  for  Judg- 
ment quieting  the  title  in  her  subject  to  the 
vendor's  Uen,  which  the  superior  court  re- 
fused, and  she  now  appUes  for  a  writ  of  man- 
date to  compel  such  court  to  enter  such  Judg- 
ment Writ  doiled. 

Galusha  Farsons,  tor  appellanta.  Thos. 
Carroll  and  Prltduud,  Btereu  ft  Orow- 
cup,  for  reapondentfl; 

SCOTT,  J.  This  cause  was  previously  before 
ttils  court.  (4  Wash.  286,  80  Pac.  R«p.  82,) 
and  In  disposing  of  It  the  court  said:  "The 
Judgment  the  snpralor  court  must  be  re- 
versed, and  the  title  established  In  the  ap- 
pelant Bertie  Sherman  Drake,  subject  to 
the  Uea  of  Frost  and  Spinning  for  the  bal- 
ance of  their  purchase  money,  and  the 
oontract  of  the  Drakes  with  Interveners  Oad- 
well  ft  Parsons."  In  rradertng  Its  opinion 
the  court  also  said:  "They  were  claiming  to 
be  rli^tfully  In  possession  of  the  land  by  a 
pFC^rly  delivered  deed  of  warranty*  over 
against  which  they  admit  ttieir  liability  to 
pay  the  balance  of  purdiase  money,  and 
that  their  grantors  were  oititled  to  a  Uen 
on  ttie  property  for  eacti  balance.  What 
fte  amount  of  such  a  Uen  should  be  we 
are  unable  to  determine  In  the  condition  of 
this  case,  as  It  may  depend  on  questions  of 
law  and  fact,  whldi  wen  not  presented  by 
either  aldfti  •  •  •  •fbe  vendor^  Uen  for 
purchase  money  exists,  and  whenever  they 
make  demand  therefor  It  must  be  paid,  or 
the  pn^erty  sold  to  satisfy  It"  In  a  peti- 
tion for  a  r^eartng  (81  Pac.  Rep.  819)  witlfdi 
was  filed  we  were  asked  to  foreclose  the 
Uen  for  the  purchase  mtmey,  which  waa  re- 
fused fbr  ttie  reason  stated  in  the  first  opin- 
ion. It  was  also  Oma  said  us  that  "the 
sopcrtnr  court  might,  perhaps,  have  done 


this  upon  additional  evidence  which  It  mIcM 
have  called  upon  the  parties  to  produce. 
*  *  *  The  evld«ca  showed  that  a.  modifi- 
catkm  of  the  contract  had  been  agreed  to, 
ao  Out  the  second  91*000  waa  not  to  be 
paid,  or  the  mortgage  given,  untfl  the  title 
should  be  made  clear.  The  contract  also 
provided  that  the  third  91,000  Aoidd  be 
due  In  ninety  di^  from  Augoit  1.  1880;  but 
no  time  was  fixed  tor  the  maturity  of  the 
note  to  be  given  for  ttie  balance  ct  93.000; 
to  be  secured  by  mortgage.  The  record  is 
barren  of  any  evidence  which  would  enable 
us  to  adjust  these  matters."  Application  Is 
now  made  to  us  tor  a  wrtt  of  mandate 
to  compel  the  loww  court  to  enter  a.  Judg- 
ment decre^ng  that  the  title  to  the  land  In 
controversy  "be  In  the  said  Bertie  Shmnan 
DralEe  In  fee  simple,  free  and  clear  of  any 
claims  Uiereupon  by  said  plalntifb  or  Inter- 
veners Oray  and  Gray,  exc^t  tiiat  Uie  said 
plaintiffs  are  adjudged  to  have  a  Teodor's 
Um  thereupon  for  sndt  an  amount  as  th^ 
may  establish  In  any  pmpex  action  brou^t 
thereupon  for  any  sum  of  mon^  remaining 
due  and  unpaid  upon  the  purchase  price 
agreed  to  be  paid  by  the  said  Bertie  Sherman 
Drake  for  said  land,  subject  to  any  defense 
■to  the  whole  or  any  part  thereof  which  ^e, 
the  said  Bertie  Sherman  Drake,  may  bare 
tber^  If  any;"  which  Judgment  the  re- 
lator had  moved  said  court  to  enter.  Vpoa 
the  showing  made  tot  the  writ  it  appears 
that  said  motion  for  Judgment  was  denied, 
and  that  the  court  held  that  It  had  full 
power,  under  the  Judgment  of  this  court,  to 
hear  evidence  to  determine  plaintlfrs  claim 
for  a  ven  lor's  Uen,  and  that  such  Uen  should 
be  determined  before  the  raitiy  of  Jodgmeot 
The  relator  denies  that  the  superior  court 
has  this  rl^t,  and  contends  that  such  Ilea 
can  only  be  established  by  the  bringing  of 
an  Ind^ii^dent  action  therefor.  We  are  nn* 
able  to  agree  with  this  contention.  The  so* 
p«4or  court  has  Jurisdiction  of  the  parties, 
and  It  Is  a .  well-setUed  principle  of  equity 
practice  that  the  court  wiU  endeavor  to 
give  full  and  complete  reUef  to  the  i>artles  In 
a  cause,  and  a  multipUdty  of  suite  Is  to 
be  avoided.  We  think  It  was  fairly  coo- 
templated  In  the  opinions  heretofore  ko- 
dMed  by  us  In  said  cause  that  the  superior 
court  coold  determine  and  esteblUi  the  vat- 
dor's  htm,  and  that  It  had  authority  to  take 
any  and  aU  necnasaiy  atepa  for  that  parposai 
Writ  denied. 

HOYT  and  AKDEBS,  JJ.,  concur.  STILES, 
J,  dissents. 


GRIGGORT  V.  DIXON,  Sehocd  Snperfaitaid- 
ent 

(Snpreme  Court  of  Washington.  July  12, 

1893.) 

CsBTioRAEi— Webn  Liis— OaQAiTmHa  Qchoqh 

DrSTKIOTS. 

Since  Oml  St  I  784,  provides  that  tibs 
proesedings  «t  the  ooenty  superintendsBt  at 


Digitized  by 


Wash.) 


OBATXS  «.  SMITH. 


218 


•duwli  mgrnnMac  iduMd  dtitrictB  may  be  ap- 
pealed to  ttH  eowtr  oommiudonws,  the  an- 
perior  oonrt  hu  no  Jvriidletion  to  rerlew  inch 
proceeding*  mi  cflrtiorarit  Uiondi  the  time  lim- 
ited for  appeal  haa  eoc^red  bnora  oertiorari  la 
bronsfat. 

Appeal  from  aaperior  court,  Saohomlah 
county;  John  0.  Denney,  Judge 

Petition  In  carUorarl  t7  Walter  Gregory 
agalnat  B.  K  IMxon,  anperlntendent  of 
schools.  From  Hie  judgment  the 
writ,  petitioner  appeala.  Affirmed. 

Whitney  &  Frame,  fur  appdlaot  BKWk», 
Heffner  ft  Allen,  for  reapcndent 

ANDERS,  J.  The  reapoudent,  wbo  waa 
the  ooimty  anperlntendent  of  schoola 
Soohomiah  county,  by  vlrtiie  of  the  power 
and  authority  veated  in  blm  aectlon 
784  of  the  General  Statntes.  (1  HUl'a  St  & 
Godea.)  made  an  order  eatabllshlng  a  new 
school  district  In  aaid  connty,  known  aa 
"School  District  Na  66,"  and  duly  certlfled 
falB  ^vceedinga  In  that  matter  to  the  connty 
ccmmiaaioners  of  aald  ooonty.  The  appelant, 
conceiTing  himself  injuriously  affected  by  the 
action  of  the  rcqrandoit,  appUed  to  the 
snp^or  oonrt  of  the  connty  for  a  writ  of 
certiorari  to  review  the  proceedings  com- 
plained of,  alleging.  In  subetance,  that  the 
respcmdent  acted  th«-Bln  arbitrarily,  wrongs 
fully,  and  without  Jurisdiction,  and  that  he 
had  no  appeal  or  other  adequate  remedy  save 
that  of  COTtiorarL  The  writ  prayed  foe  was 
Issued,  but  waa  subsequently  quashed  on 
motion  of  the  respondent. 

The  aeodon  of  the  statute  above  referred 
to  provides  that.  If  any  person  affected  by 
the  formation  of  a  new  school  district  shall 
feel  asxrieved  by  the  action  of  the  county 
superintendent,  he  may,  within  20'daya  after 
the  action  complained  of,  appeal  to  the  board 
of  county  commissioners  of  his  county,  In  the 
manner  theteln  prescribed;  and  that  tlie 
ccunty  conunlsaloners  shall,  at  their  next 
regular  meeting,  hear  and  determine  said 
appeal,  and  attall  have  power  to  summon 
witnesaea,  and  thdr  action  shall  be  final 
Tho  appellant  failed  and  neglected  to  avail 
himself  of  this  plain  providon  of  the  atatute, 
and  must  therefore  suffer  the  consequnoces 
of  such  failure.  The  mere  fact  that  it  la  now 
too  late  to  appeal  to  the  commissioners  can 
give  him  no  right  to  invoke  the  remedy  of 
certiorari.  It  is  a  general  rule  that  certiorari 
will  not  lie  to  review  the  proceedings  of 
inferior  courts  or  officers  where  a  remedy 
by  appeal,  writ  of  eror,  or  other  mode  of 
review  is  given  statute.  Lewis  v.  Gilbert, 
(Wash.)  82  Pac.  Bep.  469;  3  Amer.  &  Eng. 
Bnc.  Law,  p.  64,  and  cases  dted;  Trustees 
T  Shepherd,  (IlL  Sup.)  28  N.  E.  Rep.  1078. 
In  the  case  last  dted  the  question  was  pre- 
sented whether  the  record  of  the  procofidings 
of  the  school  trustees  in  redistrictliig  the 
towmhip  could  be  reviewed  by  writ  of 
certiorari  in  the  circuit  court  when  the 
Statute  provided  fW  an  appeal  in  such  cases 


to  Ae  county  aapcrintendent  of  aobools,  and 
the  court  h^  tliat  it  could  not  That  case 
also  sustains  the  doctrine  announced  in 
many  other  eases  that  mljAit  be  dted,— tba,t 
even  whwe  the  writ  has  Issued,  It  may  be 
dismissed  vritbont  a  hearing  when,  In  the 
opinion  of  the  court.  It  was  Improvldently 
issued.  Bnt  It  is  argued  by  the  learned 
counsel  for  the  appellant  that  inasmuch  as 
fho  superior  court  had  Jurisdiction  to  Issue 
tbe  writ,  and  Inasmuch  as  personal  service 
of  the  writ  was  had  on  the  respondent 
tbe  court  had  therefore  no  rl^t  to  dismiss 
th9  ^weeedlng  for  alleged  want  of  Jurisdic- 
tion. Jurisdiction  has  been  defined  to  be 
the  pow»  to  hear  and  determine  a  cause  or 
matter  in  controversy.  2  Bouv.  Law  Diet 
tit  "Jurisdiction;"  And.  Law  Diet  While 
there  can  be  no  doubt  that  the  superior 
courts  of  this  state  have  power  to  Issue  writs 
of  certiorari  generally,  yet  It  does  not  ffdlow 
that  they  have  authority  to  issue  such  vrrits, 
and  thereby  review  the  proceedings  of  in- 
fSrlOT  tribunals,  In  all  casea.  If  it  be  shown 
in  any  i^ven  ease  that  the  party  complaining 
has  no  l^al  cause  fbr  resorting  to  the 
remedy  of  certiorari,  It  is  thm  the  dnty  of 
the  court  to  refuse  the  writ  or  to  dismiss  It 
If  It  has  been  already  lasued.  We  think  the 
court  committed  no  error  in  dismissing  the 
writ  In  this  Instance,  and  the  Judgmmt  is 
therefore  afflrmed. 

DUNBAR,  a  J.,  and  BOOTT,  BTIIJD81 
and  HOXT,  JJ.,  concur. 


GRAVBS  V.  SMITH, 

(Supreme  Gourt  of  Washington.  July  12, 
1883.) 

AMDMP9IT — KrroppiL — Remarks  or  Cockssl. 

1.  In  an  action  for  services  rendered  by 
plaintiff  in  surveyios  land  for  doFendant  It  ap- 
l>sared  that  it  was  agreed  between  the  parties 
that  plaintiff  should,  lo  paymott  therefor,  take 
a  portion  of  the  land  when  it  was  surveyed. 
It  also  anicared  tliat  the  land  was  community 
property,  of  whidi  j^Iaintiff  was  igDorant  and 
that  defendant's  wife  refused  to  execnte  a 
deed  to  plaintiff.  BOd,  that  plaintiff  could  re- 
cover the  money  value  of  his  services,  as  spe- 
cific performance  of  his  contract  with  defend* 
ant  was  not  enforceable,  because  d^endant's 
wife  was  not  bound  thereby. 

2.  Where  defendant  refuses  to  perform  liis 
contract  to  convey  land  to  plaintiff  oecauae  the 
land  waa  community  property,  and  his  wife, 
who  was  not  a  party  to  the  contract  refu!*ed  to 
sign  the  deed,  he  Is  estopped  afterwards  to  de- 
ny that  the  land  was  community  property. 

S.  In  an  action  for  services  rendered  as  a 
surveyor,  it  was  alleged  as  a  defense  that  the 
survey  made  by  plaintiff  was  not  correct. 
Plaintiff  testified  that  defendant  gave  him  the 
starting  paint,  and  told  him  to  survey  from 
tliat.  add.  that  the  court  did  not  err  In  char- 
ginc  that,  if  they  believed  plaintiff's  testimony, 
he  nad  a  right  to  rely  on  defendant's  represen- 
tations aa  to  the  starting  point,  but,  if  they  did 
not  believe  it,  then  they  must  determine  wheth- 
er the  survey  was  correctiy  made. 

4.  Where  the  court  checks  improper  re- 
marks of  eomisd  as  soon  as  his  attention  is 
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e^ed  Tbento,  tod  tutmcta  tiie  Jnry  to  disre* 

gard  thpm,  and  the  trial  then  proceeds  witboat 
objection,  a  reversal  of  the  judgment,  on  the 
▼erdict  afterwards  rendered  e&anot  be 'claimed 
becaoBe  of  such  remarks  «f  coniud. 
HotU  J-t  ^flaentine. 

Appeal  from  snperlor  court,  Clarke  coonty; 
N.  H.  BXoomfleld,  Judge. 

Action  by  N.  E.  Graves  against  Jolin  W. 
Smith  to  recover  for  services  rendered, 
l'b«>e  was  a  Judgment  In  favor  ct  plaintlfl, 
and  defendant  appeals.  Afllrmed. 

J.  W.  Mfttealf  and  W.  H.  Hetcalf,  for 
appellant,  a  J.  UcDongall.  A.  I*  KlUer, 
and  a.  W.  Stapleton,  for  respondent 

SOOTT,  S.  Plalntlffi  bronght  this  action  to 
reooTM  the  contract  price  for  serrlces  per- 
ffurmed  by  him  for  defoidant  as  a  aurveyw. 
In  his  oomplftlnt  he  alleges  that  between 
the  1st  day  of  July  and  the  IBth  day  of 
Anenat,  1891,  he>  at  dafendant'a  Inatance  and 
request,  did  work  and  labor  ioe  the  de- 
fenduit,  by  Ums^  and  sorants  and  agents, 
and  rendered  professional  services  for  tlie 
defendant  as  a  land  snrveyor  and  clYll 
engines,  In  anrTcyli^  the  John  C  Dodd 
donatlou  land  ehdm.  In  Clarice  connty,  com- 
prising 240  aorsB,  and  In  aubdlTldlnc  and 
plntiing  140  acres  thereof,  and  In  setting 
stakes  at  the  oohdde  bonndarles,  and 
making  a  tracing  and  bltie  prints  tbenot,  at 
the  agreed  price  of  $350,  which  amonnt  the 
deCevdaqt  promiaed  and  agreed  to  pay  him 
therefor.  He  admitted  the  payment  ot 
$10  therefn,  and  asked  tor  Jndgmait  for 
the  balance  of  $840.  The  defendant  an- 
swered, doiylng  the  allegatlona  of  the  com- 
plftlnti  and  for  an  afilrmatlTe  defense  alleged 
that  the  plaintiff  agreed  with  defendant  to 
survey  and  plat  240  acres  of  defendant's  land 
into  5-acre  tracts,  and  a  map  showliv 
correctly  the  snbdi visions;  that  the  plaintiff 
agreed  to  do  such  surveying  and  platting 
for  $4.60  per  day  and  his  board  and  lodging, 
and  that  the  amonnt  dne  therefbr  was  to  be 
applied  In  part  payment  of  one  of  said  5- 
acre  tracts  of  land,  which  the  defendant 
agreed  to  oonrey  to  the  plaintiff,  and  whldi 
the  plaintiff  agreed  to  purchase  of  defoidant 
when  snrreyed;  that  plaintiff  took  possession, 
and  made  permanent  improvemoats  upon 
each  tract;  ^t  It  was  agreed  that  said  tract 
was  worth  $50  par  acre;  and  that  Uie  plain- 
tiff was  to  execute  a  mortgage  on  said  tract 
for  the  balance  of  the  purchase  pile^  If  any 
there  should  be,  after  paying  for  such  services 
as  aforesaid.  It  was  admittted  in  said  de- 
fense that  the  jdalntlfl  did  some  surveying 
fbr  the  defendant,  but  It  waa  arened  ttiat 
the  same  waa  of  no  valne,  because  It  waa 
not  accurate  ot  oorrect;  and  thm  answer 
further  alleged  that  the  plaintiff  had  -wtuilSj 
failed  to  oomply  with  his  part  of  the  con- 
tract, and  that  the  defmdant  at  all  times 
stood  ready  and  willing  to  comidy  there- 
with upon  his  part  Plaintiff  replied,  denying 
the  mattera  alleged  In  tbm  afllrmattTe  d«- 


fense.  A  jury  trial  was  had,  lAlcli  rosolted 

In  a  T^lct  and  Judgment  In  davOT  of  the 
plaintiff  for  $130,  and  the  defendant  ap- 
pealed. 

niere  were  many  disputed  qxiestions  of 
fact  which  mart  be  taken  as  settled  by  the 
verdict  In  favor  of  the  idalntlff,  with  tme 
exception,  and  that  is  with  reference  to  the 
agreement  on  hia  part  to  take  the  tract  <tf 
land  In  question.  It  was  contended  by  the 
plaintiff  upon  the  trial  that  he  did  not  agree 
to  purchase  s&ld  tract  ot  land,  and  it  appears 
that  the  contract  price  fbr  such  serrices  by 
the  agreement  flrst  entered  Into  was  to  be 
paid  la  mon^.  Iba  defendant  contends  that 
this  was  snbaeqwntiy  dianged,  and  that  it 
was  agreed  that  the  plaintiff  was  to  accept 
said  tract  of  land,  as  alleged  by  the  de- 
fendant in  his  answer.  The  piaiwH^f  ad- 
mitted that  there  had  been  some  negotiations 
between  himself  and  the  defendant  regard- 
ing his  purchase  of  said  land,  but  he  con- 
traded  that  It  waa  mly  to  the  ^ect  that 
he  was  to  accept  ttie  land  in  caae  ttie  de- 
fendant should  be  nnabls  to  pay  him  In 
money.  Enough  elsewhere  appears  in  Us 
own  testimony,  howew,  to  lead  ns  to  be- 
lieve that  he  did  agree  to  accept  the  land, 
fbr  he  testlfles  that  he  to<dc  possesstm  of  It 
by  virtue  of  such  arrangement,  and  made 
Improvemoita  fliereon.  No  ex^anatlon  was 
offered  for  tbla  In  any  wise,  or  attempted, 
and,  under  the  circumstances,  we  think  flie 
plaintiff  must  be  held  bound  by  this  agree- 
ment, if  the  same  was  valid,  unless  be  was 
relieved  ttLerefimn  1^  flie  defendant 

The  flrst  point  urged  la  that  the  plaintiff 
could  not  recover  upon'  his  cause  of  action 
pleaded,  but  tfionld  hare  brought  an  action 
for  a.  spedfle  performance  of  the  contract 
to  convey  the  flve-acre  tract  at  land  in  ques- 
tion. This  point  was  raised  iqwn  a  motion 
for  a  nonsuit  It  la  contended  by  the  ^n- 
ttff  that  the  contract  to  conr^  said  lands 
waa  void  because  It  waa  a  parol  one;  but 
the  part  performance  hereof  by  the  plain- 
tiff wotOd  dtanlnate  this  question  from  the 
cose.  It  la  torthw  contended  that  said  con- 
tract was  void  because  the  defendant  was 
a  msRled  man,  and  that  the  land  -was  the 
oommnnlty  pn^erty  of  the  defendant  and 
his  wife,  and  it  waa  not  dalmed  that  the 
deftendan^a  wife  was  a  parly  to  the  con- 
tract In  any  way.  It  appears  from  Hie  xro- 
dlsputad  testimony  that  the  plaintiff  offered 
to  take  said  tract  of  land,  and  had  a  deed 
drawn  for  the  same,  and  submitted  It  to 
the  defendant  Upon  the  receipt  ot  the  deed 
the  defendant  took  It  and  went  into  an 
adjoining  room,  and  soon  returned,  and  sold 
that  his  wife  refused  to  sign  it  The  de- 
fendant admitted  this  upon  i  iisi  siaiiilmi 
tfam.  It  does  not  appear  that  the  plalntifl 
had  any  oooversation  with  dtfsndant's  wife 
with  reference  to  the  matter.  It  fa  contend- 
ed by  the  d^Smdant  that  thsre  was  notii- 
Ing  to  show  that  the  land  was  oommnatty 
property;  bat  we  tttak  flutn  mm  snfllrlfnt 
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proof,.  midUr  tbe  (Ircnmstascai  of  this  case, 
to  sapport  the  dalm  that  tke  land  ma  com- 
munity property.  It  was  nndentood  by  ^ 
psrUea  Uiat  It  waa  neceasary  ft>r  the  defend- 
ant'* wUe  to  encate  tba  deed  wltti  Um  In 
order  to  owrqr  title  tbetoUh.  This  moch  I» 
unqueatfooed.  Itae  defendant  does  not  dalu 
fliat  be  offered  ta  tendered  a  deed  execnt- 
ed  by  hlnuetf  tndlTldually.  It  la  evident 
tbat  tbft  partlea  at  tiia  time  treated  the 
land  aa  being  tbe  community  property  of  the 
defoidant  and  bla  Trifie.  It  la  urged  by  tbe 
defiemaat  that  bla  atatement  tbat  bla  wife 
refoaed  to  «tecate  Qie  deed  was  no  mo- 
ment and  one  that  the  plaintiff  was  not 
entitled  to  rely  npoo»  and  tiiat  tbe  i^ataitUI 
should  have  demanded  of  his  wife  person- 
ally tbat  ahe  ezecnte  the  deed.  This  ob^Jcc- 
tlon  la  a  noTel  ane^  for  certain]^  the  de^ 
fendant  would  be  boond  by  his  own  deolft- 
ratton  that  Ua  wua  refoaed  to  sign  the 
deed,  and  there  was  proof  tbat  he  offered 
that  aa  a  reason  why  the  deed  to  the  land 
in  qnesttcn  oaifla  not  be  gfron.  It  la  ap- 
par«it  tbat  the  plalnttfl  could  not  have 
obtained  a  apecUc  performance  of  the  con- 
tract to  onmr  this  land,  for  the  reason  tbat 
tbe  dtf^idant'a  wlfa  waa  not  a  party  there- 
to, and  refoaed  to  be  bound  by  It  We  must 
hold  tbat  ahe  did  veftiae  to  be  bound  by  it. 
and  to  convey  the  land,  upon  the  strength 
of  defokdant'a  statement  to  that  effect  It 
does  not  appear,  nor  waa  there  any  attempt 
made  by  the  defendant  to  Aow,  that  he  bad 
authority  fh>m  bla  wife  to  make  the  con- 
tract  in  ooeetloin;  and  it  la  aetaed  In  this 
state  that  a  huaband  alone  cannot  rater 
Into  a  TaBd  contract  to  convey  community 
real  eatatOk  becanae  the  law  expressly  foi^ 
bids  him  from  oouTeytng  or  lnoaml>erliig 
the  anme,  and  the  attempt  to  do  ao  places 
him  In  the  podUon  of  a  wrongdoer.  Aa  to 
whether  a  party  who  knowingly  contracta 
with  a  huaband  for  flie  purdiaae  of  com- 
munity real  estate  wUcA  tba  wife  haa  not 
antboriaed,  so  that  both  partlea  to  the  cour 
tract  stand  in  the  portion  of  wrongdoers  In 
attempting  a  wUUol  violation  of  tbe  law^ 
can  maintain  an  action  fbr  tbe  value  of  aerv- 
loea  performed  thereunder,  Ja  a  point  as  yet 
undedded  here.  It  doaa  not  appear  fiiat  the 
idalntlfl  at  the  time  be  entered  Into  thla 
contract  knew  that  the  land  was  communi- 
ty property,  and  there  is  not  eaiough  shown 
to  make  It  appear  that  he  sbMd  in  the  po- 
sition oif  m  wvmgdoer. 

The  point  that  the  platntUt  shoida  have 
brought  an  action  for  damages  for  a  breach 
oC  tike  ODOtaMt  to  ctrnvex  waa  not  talaad 
upon  the  trial,  althar  In  the  motion  for  non- 
suit or  BUbseQueBtly*  although  appellant  aaya 
IB  Ua  brief  that  tt  Mia  Bmlth  rafuaad  to 
aign  tba  deed*  "flun  pmbably  damages  abonld 
have  been  flw  prapea  aictlini;"  but  it  would 
not  bava  availed  the  demandant  In  any 
awmati.  taw  tta  agreed  value  of'  the  land 
aaaonrtaA  t»  more  than  the  iMatUt  ncov- 
M«dr  aa  thaaa-  naa  tm  snhahmttafc  Injury. 


It  WHS  not  contended  at  the  Mai,  nor  waa 
It  wged  upMi  tUa  appeal,  that  the  plaintifl 
should  have  bean  limited  In  his  raoovary 
to  tbe  contract  price.  In  that  the  pay  for  tho 
amount  of  work  performed,  by  him  should  be 
determined  with  reference  to  tbe  contract 
price  for  the  whole  work.  There  waa  some 
testimony  to  the  effect  that  the  wozfc  bad 
not  bean  oompleted. 

The  next  error  complained  of  is  witb  ref- 
erence to  an  Inatraetlim  glvw  t^r  Ihe  «ouct 
to  the  Jury,  In  aubatanoe,  ibat  tba  contract 
b>  convey  tbia  tract  land  waa  void  bo> 
cauae  flie  wUe  of  tbe  datoidant  waa  not 
a  party  thereto.  Whatever  tbo  law  may  be 
upon  thto  subject  the  error,  If  any.  waa 
harmleas.  The  contract  was  void  to  tba  asr 
tent  tfa^  a  qwdflo  perfmmanea  ondA  not 
be  enforced,  and  the  qneathn  was  immate- 
rial otherwise  bi  thla  oaaei  It  la  forthar  urged: 
that  sold  inatmctlon  waa  wroneoua  beoanga 
it  did  not  ivpear  tbat  the  land  waa  Qonv> 
munlty  land;  but  wha:k  wa-  have  anld  bo- 
fore  predudea  tha  defendant  from  ralalnc 
this  obJectlGO. 

Tbe  sect  «nir  eanvlained cCIa  tqion  a« In* 
Btnietlon  given  br  the  court  with  refcteooai 
to  tta  <teactw  of  Oa  woik  d(MM»  It  waa 
contended  the  plaintiff  that  U  there  waa 
aayttdng  wrong  in  ttie  ammir.  ttie  defendant 
waa  respoasHUe  thflveftv.  tn  that  he  had  giv- 
en him  the  starting  point  and  bad  told  him 
that  a  certain  coonty  road  at  one  ride  at  the 
premlaes  waa  rightly  located.  »d  bad  ta^ 
atractad  him  to  amray  from  tbat  -point  and 
to  be  governed  by  the  location  of  aald  road; 
and  the  oonrt  fen  anbatanee  told  the  ftay  in 
thla  Inatruetion  that  if  they  bdlevod  the  tea- 
timony  of  the  piaiwtfff  in  tibda  partlenkir. 
he  had  a  right  to  rely  upon  the  representa- 
tions of  the  defendant  with  regard  to  the 
correctneaa  of  this  road,  and  to  numtr  and 
plat  aald  land  tbvsfrcHn  acoordlngly;  ud 
that  K  they  did  not  believe  auoh  to^nwny, 
then  ttuy  must  fiirthcc  determine  from  the 
evidence  In  the  caaa  aa  to  whether  tha  work 
had  been  pvopoly  dona,  and  the  surrey  cor- 
rectly mAde.  Weaeenoemsinaiainatruo- 
tkm. 

Tbe  next  error  oomplatned  of  la  tbat  the- 
court  instructed  the  Jury  that  the  burden 
was  upon  the  defaadant  to  prove  tbe  con- 
tract on  tbe  part  of  the  plaintiff  to  tabs  laud 
Inatand  ot  mon^  in  paying  for  tbeaaaarvleea. 
It  ia  claimed  that  thla  Inatmctlon  waa  mle- 
leading  and  wrong  when  oonaldared  In  con- 
nection with  the  one  where  the  court  in- 
atmoted  the  Jury  that  tha  oaotraet  waa 
void  because  the  wife  was  not  a  party  there- 
to. If  It  woBld  be  considered  as  eironeoua 
in  oonnectimi  with  mid  other  Inatntetlon, 
it  foUowa  team  what  we  have  prevlowdy 
aald  tiiat  It  waa  haimleaa. 

Tha  ooort  toatmcted  the  Jury  Utat  U  fluj 
contract  waa  to  take  land  in  payment  and 
the  defendant  reAiaed  to  emivey,  tbat  Iba 
plaintiff  cooU  reoovar  a  money  Jndgsmt  tat 
vAotevar  anm  the  tor  fimad  Im  toA  aaiaed. 
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The  defendant  alleges  that  tiiis  ma  erro- 
nema  tor  tiurM  reaaona:  (1)  That  the  de- 
fenae  waa  a  total  foUure  of  oonalderatlon  by 
reaaon  ttf  defectlTe  aanreying;  and  It  waa 
<daimed  that  llie  effect  of  tUa  InstmcdotD 
waa  to  take  aw^  that  defenae  from  llie  oon- 
aideratUm  of  the  Jiii7<  We  do  not  tbink  It 
could  have  had  any  audi  effect,  for  the  court 
had  daewhore  Instructed  the  jury  with  refer- 
ence to  the  charactK*  of  the  work.  The  sec- 
ond and  ttUrd  reaaona  urged  are  that  there 
waa  no  evidence  as  to  the  reasonable  Talue 
of  the  wnft  dona^  and  fha-t  the  InatmctKm 
precluded  the  Jtnr  from  nataig  their  own 
knowledge  and  experience  In  detomlnlng  the 
Talne  of  plalntUTa  aorlcea.  We  fall  to  aee 
any  point  In  the  laat  objection,  and  there 
waa  proof  aa  to  the  yalne  of  the  services. 
The  caae  appeara  to  have  been  tried  upon  a 
doable  baala  wlthoot  objection.  Hie  cosn- 
pliUnt  waa  founded  upon  tba  spedfle  contract 
to  pay  9860  fcr  the  work  In  qgestlon.  but  the 
plalntUTa  wife  taatlfled,  and  In  fact  It  was 
drawn  out  of  her  upon  cross-examination  by 
the  defendant,  that  the  usual  price  paid  to 
a  BiDT^OT  for  hlB  awTlcea  waa  SIO  a  day; 
and  she  farther  taatlfled  that  was  the  sum 
her  husband  generally  received.  There  was 
no  objecthm  to  ttila  testlmoi^  by  the  defend- 
ant, not  any  motion  made  to  atrlke  It  fnils 
.waa  some  proof  of  the  Talne  of  mxSti  serr- 
Ices,  and  there  waa  teatlmony  aa  to  ttie  nam- 
ber  of  daya  that  the  plahitlff  worked.  This 
proof  waa  uncertain  and  cmfllcting,  but  It 
waa  for  the  Jury  to  pass  tipon  and  de- 
termlnew 

The  laat  error  complained  of  Is  with  refer- 
ence to  CCTtaln  statements  made  to  the  Jury 
by  plahitUTa  conned  in  hia  argument  of  the 
case.  It  appears  that  during  the  argument 
tha  Judge  waa  for  a  moment  or  two  absent 
firam  his  seat,  and  during  thla  time  plalnticrs 
attOToey  in  snbstailce  aidd  to  the  Jury  that 
If  they  did  not  And  for  the  plaintiff  in  this 
case  It  would  hare  a  dlaaatrone  effiect  In  In- 
Talldstlng  county  rvNids  In  that  vlclntty.  Up- 
on  the  Judge's  return  to  his  seat  the  defend- 
ant's attorn^  objected  to  sndi  statnnesita, 
whereupon  the  Judge  Immediately  stopped 
aald  attorn^  tnm  continuing  aald  Une  of 
argument,  and  said  that  he  would  Inatmct 
the  Jury  wltii  reference  thereto,  and  he  did 
Instruct  the  Jury  to  disregard  the  same.  Tbs 
defei^nt'a  at^vnc^  did  not  object  to  har- 
ing  the  trial  proceed  further  In  consequence 
of  such  Improper  statements,  nor  was  there 
any  «Tor  claimed  over  the  fact  that  the 
Judge  was  temporarily  absent  from  his  seat. 
The  fact  that  sndi  improper  argument  had 
been  made  waa  not  set  up  as  a  ground  for 
a  new  trial  In  fbo  motion  for  one  which  the 
deftodant  anbsaqnetttly  made  It  almidy  ap- 
peara  that  the  defendant  objected  to  audi  a 
Une  of  argument  after  the  court  returned 
to  hla  aeat,  and  that  the  court  Immedlatdy 
stopped  said  attorney,  and  compelled  him  to 
dealat  tiier^rom,  and  anbseqnently  taiatruet- 
ed  ttie  Jvy  to  dlaregaxd  tin  aameu  Un- 


(OaL 

dw  the  drcomstances,  we  do  not  think  htot 
can  be  founded  In  the  premlsea.  Indgment 
afflrmed. 

DUNBAB.  a  I.,  and  ANDBXtS  and 
BULBS,  JJh  concur.  BOXT,  dtaMUta 


BBUT  T.  OLDS  et  aL   (No.  18,114.) 
(Sapreme  Ooart  of  CaUfomla.  Sept.  28. 1883.) 

ComaMTa--Aonoira  on— FLBiDnra-Srnnsca— 

IssTsncnuns. 

1.  A  canse  of  actlMi  may  be  stated  in  dif- 
ferent coants  In  ordw  to  meet  any  posiiUe 

Ehase  of  the  erldenceb  and  the  pleader  wQl  not 
e  required  to  elect  oo  whidi  ooont  hs  will 

proceed. 

2.  Where  plaintiff,  In  an  action  for  breach 
of  oontract,  mast  show  performance  on  his  put 
before  he  can  recover,  uonp«formance  by  aim 
cannot  be  excused  on  the  gronnd  that  it  wis 
caused  by  the  act  of  God;  and  GItU  Oode.  I 
1011,  nmiriding  that  want  of  performance  is 
e»niBea  '*whai  It  Is  prevented  or  ddayed  by  Ir- 
resistiUe  supertiuman  cause,"  does  not  api^ 
to  such  cases. 

8.  Vfhera  a  contract  requires  a  party  to 
idant  "grape  rinea,"  and  the  word  ^Mnes"  does 
not  aiqiear  to  have  been  used  in  any  spedal  or 
local  sense,  expert  evidence  is  not  aomisaible 
to  show  ita  meaning,  but  It  will  be  held  to 
mean  Indifferently  either  cuttlogs  or  rooted 
plants,  according  to  common  nsage. 

4.  la  an  action  for  breach  of  a  contract  to 
famish  wata  for  irrigation,  whereby  a  larze 
number  of  grape  enttmgs  planted  1^  ^aintilT 
died.  t«stim<my  of  a  witness  fbr  d^udantfl 
that  he  (witness)  procured  15.000  cuttlnn  from 
the  lot  from  which  plaintiff  procured  his. 
planted  them  on  similar  land,  and  watered  and 
cared  for  them  well,  and  yet  nearly  all  of 
them  died,  though  it  r^tes  to  a  coUatenl 
matter,  is  relevant,  as  t«iding  to  prove  a  fact 
from  which  it  could  be  inferred  that  the  loss 
of  plaintiff's  vines  was  not  caused  by  defend- 
ants' failure  to  furnish  water. 

6.  Where  one  of  the  issues  In  an  action  on 
a  contract  is  as  to  whether  there  was  such  per- 
formance by  plaintiff  as  would  entitle  him  to 
reeovra',  an  Instrnction  that.  If  the  jury  be- 
lieve that  d^endants  did  not  p^orm  their  part 
of  the  contract,  they  must  find  for  plaintiff,  is 
roneoas,  as  It  takes  from  the  jury  the  issue  as 
to  performance  by  plaintiff. 

Ck)mmlasloners'  decision.  Departmoit  L 
Appeal  from  superior  court;  Merced  eounty; 
Joseph  H.  Budd,  JnAge 

Action  by  ThopMle  Remy  against  B.  J. 
Olds  and  George  H.  Barfield  for  breach  of 
contract  TTiere  was  a  Judgment  in  favor 
of  plaintiff,  and  d^eudanta  m>peaL  Re- 
versed. 

J.  W.  Knox,  for  appdlanta.  James  F. 
Peck  and  T.  O.  Iaw,  tor  rsapmdatL 

TBHPLB,  O.  Dtfendants  take  tUa  appeal 
from  the  Judgment  and  an  order  denying  a 
new  trial.  This  case  has  been  bora  before. 
88  CaL  587,  26  Pac.  Rep.  856.  In  the  opinion 
oQ  the  flrst  appeal  the  sobatance  of  the  com- 
plaint and  the  contract  soed  <ri  are  folly 
atated.  answer  deniea  the  czlataKe  ot 
the  contract,  bat  admits  that  soeh  a  oontract 
waa  agreed  won,  and  avara  ttat  tt  was  to 
have  been  Mdnoad  to  wiMnc  aad  algned  by 
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all  parties;  tliat  It  was  rednced  to  writing 
sUpied  and  adcnowledged  by  d^endnntB,  and 
sent  to  plolntUT,  who  was  to  sign,  ac- 
knowledge, and  hare  It  recorded.  This  was 
October.  9,  isa&.  It  appears  that  plaintiff 
dU  not  thai  tfgn  it.  but  had  It  recorded. 
Aftorwarda.  on  bdng  Informed  that  his 
vlguatore  was  necessary,  he  did  dgn  It,  and 
had  it  re-recwded.  Meantime  he  had  taken 
poflsesdon  of  the  land,  and  commenced  per- 
formance. Defendants  consrated  to  his  aots» 
believing  that  he  had  signed  the  contract, 
bnt,  discovering  that  he  had  not  done  so. 
they  notified  him  in  writing  In  Jmie,  1889, 
that  they  would  not  be  bound  by  It,  and  con- 
sidered him  a  trespasser  on  the  land.  Ap- 
paroitly,  however,  althon^  that  is  not  made 
very  certain  by  the  evidence,  the  plaintiff 
had  executed  It  before  the  notice  was  glv«i. 
Up<Hi  receiving  the  notice,  plaintiff  withdrew 
from  the  land,  and  commenced  this  action. 

The  complaint,  as  was  said  on  the  former 
appeal,  contains  two  counts,— one  tor  dam- 
ages on  the  contract;  and  the  othtt  to  re- 
cow  mattflals  tnmlshed,  money  laid  out 
and  expended,  and  labor  performed,  all  fur- 
nished and  done  under  the  contract,  and  la 
performance  of  it,  before  the  notice  from  de- 
fendants.- Aftor  a  Jury  had  bem  Impaneled, 
defendants  requested  the  court  to  require 
plaintiff  to  elect  upon  which  count  or  cause 
of  action  he  would  rely,  and  that  tharenpom 
the  other  cause  of  action  be  dismissed.  This 
the  court  refused  to  do,  and  the  ruling  Is 
assigned  as  «Tor.  Conceding  that  this  is  a 
case  in  which  the  same  cause  ot  action  Is 
differently  stated  in  two  w^arate  counts, 
Btm  I  think  the  mlbig  c<nTect  The-  right 
to  so  plead  is  well  established  here.  Wflson 
V.  Smith,  61  OaL  209;  Katx  v.  Bedford.  77 
CaL  819,  19  Pac.  Rep.  S23;  Leeke  v.  Han- 
cock, 76  Gal.  127.  17  Pac.  Rep.  937;  and 
many  earlier  cases.  Since  it  Is  allowable  to 
state  the  cause  of  action  in  the  alternate, 
using  different  counts  In  order  to  meet  any 
possible  phase  of  the  evidence,  a  party  can- 
not be  deprived  of  the  prlvll^e  by  b^g 
GMnpelled  to  strike  out  all  causes  of  action 
save  one  b^ore  the  trial  commences.  It 
would  render  the  privilege  a  barren  one.  But 
the  two  causes  of  action  here  are  not  the 
same.  The  second  count  only  enumerates 
other  damage,  not  specially  set  out  In  the 
first  count  Perhaps  all  should  have  been 
in  the  one  count,  but  thwe  can  be  no  doubt 
of  the  right  ot  plaintiff  to  Join  all  In  one 
salt,  and  he  cannot  be  compdled  to  abandon 
any  part  of  his  claim. 

The  next  point  relates  to  the  ruling  ad- 
mitting the  contract  in  evidence  on  the 
^und  that  it  had  not  been  executed  by 
plaintiff.  The  facts  in  regard  to  this  have 
already  been  stated.  This  ruling  was  clear- 
ly correct  It  Is  convenient  to  refer  to  the 
concise  statement  of  the  provisions  of  the 
oontract  In  the  opinion  readied  on  the  last 
appeaL  Plalutifl  did  not  level  and  prepare 
tlwlandln  tiMlaU  of  1888,  bat  claims  that  he 


did  In  the  following  February,  and  In  Bfarch 
he  set  out  grape  cuttings  upon  lots  4Si  and 
SO,  and  also  a  nursery  of  about  four  acres 
for  himself  on  lota  71  and  72.  The  vines 
nearly  all  died,  as  plaintiff  maintains,  be- 
cause defendants  did  not  furnish  water  tar 
irrigation.  Plaintiff  seeks  to  recovw  as  dam- 
ages the  cost  of  tbe  cuttings  and  bis  labor 
in  preparing  the  land  and  planting.  To  this 
claim  on  the  part  ot  plaintiff  the  defoidants 
Intapose  several  objections.  (1)  They  con- 
tend that  be  cannot  recover  damages  In  a 
suit  upon  the  contract  because  he  has  him- 
self failed  to  perform  his  oUigations  under 
it.  In  that  he  did  not  plow,  level,  or  prepare 
the  land  for  idanting  in  the  fall  ot  1S88.  Tlie7 
ccQtend  and  produce  evidence  in  support  oC 
the  proposition  that,  unless  the  land  were 
plowed  In  tbe  fall  before  tbe  rains.  It  would 
not  be  In  good  ctmditlon  for  planting  In  the 
following  spring.  (2)  That  the  vines  were 
not  properly  planted,  and  would  not  have 
survived  If.  water  had  been  famlahed.  (8) 
niat  tbe  vines,  whoi  planted,  were  not  pro- 
tected by  a  rabblt-tlght  Indosore,  and  that 
tbe  rabbits  gnawed  the  bark  from  the 
cuttings,  and  nibbled  the  buds,  and  iMre- 
vented  thdr  growing.  Thwe  was  no  evi- 
dence that  rabbits  did  Injure  the  vines,  bat 
there  was  that  rabbits  w«e  very  numerous 
there,  and  that  protection  against  them  was 
necessary  to  enaUe  vines  to  grow  as  bochi 
as  planted.  And  (4)  the  cuttings  w&re  dead, 
or  At  least  not  suitable  for  the  purpMe  when 
pLinted.  Defendants  also  contend  that  they 
did  furulbh  water  as  soon 'as  It  was  required; 
If  not  on  Hartley  avenue^  still,  where  It  was 
equally  convenient,  and  where  plaintiff  had 
consented  to  receive  It  It  was  Incumbent 
upon  the  plaintiff,  since  he  seeks  to  recover 
upon  the  contract,  to  show  full  performance 
on  his  part,  so  far  as  he  was  not  prevented 
from  performing  by  defendants.  He  did  not 
claim  tliat  he  had  plowed,  leveled,  or  pre- 
pared the  land  in  the  fall,  but  he  contended 
that  the  provision  as  to  time  was  waived  by 
defendants,  and  that  they  consented  to  his 
doing  thiH  work  In  February;  also  that  the 
delay  was  excused  because  performance  at 
the  ,  time  was  prevented  by  act  ot  God,  to 
wit,  a  heavy  storm  or  ta.ll  ot  rain,  which 
rmdered  the  land  unfit  to  be  plowed  In  the 
faa 

Defendants  objected  to  the  ertdoice,  (1) 
because  the  complaint  avers  that  plaintiff 
had  pwfonned  the  contract  as  made  and 
does  not  show  an  alteration;  <2)  In  effect, 
though  not  so  stated,  because  1he  act  at 
Ood  would  not  excuse  delay.  As  to  the 
first,  it  Is  enough  to  say  that  Oie  position 
of  plaintiff  does  not  assnme  that  there  had 
been  any  alteratlcm  of  tbe  contract,  but 
that  the  defendants  agreed  to  accept  what 
was  done  as  performance.  Hie  contract  as 
made  was  fully  performed.  If  plaintiff  Is  cor- 
rect thouj^  not  at  the  time  stipulated.  But; 
r^irdlng  it  as  an  alteratlMi  of  the  oontrao^ 
It  Is  endent  that  deCendaati  have  not  been 
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Injured.  A*  to  tbe  raling  permitting  erU 
dence  that  Itr  was  Imposeible  to  plow,  level, 
and  prepare  the  land  In  the  faU  of  ISSB, 
flirther  consideration  Is  necessary.  Hie  Jury 
were  also  Instructed  upon  this  matter,  and 
an  may  as  well  be  considered  together. 
Flatattur,  temOtying  in  Ms  own  behalf,  was 
proceeding  to  state  that  he  attempted  to 
plow,  level,  and  prepare  the  land  In  Octo- 
ber, Trtien  tb»  rains  came,  pnd  he  oonid  do 
no  mote.  Defendants  hae  objected  fliat  It 
was  Immaterial  wbeUier  the  rain  rendered. 
It  imposslblo  or  not,  wtaoi  ttie  court  re- 
raaited.  In  the  presence  of  the  Jury:  "I 
would  like  to  Me  the  decision  that,  where 
the  act  of  God  prervenis  a  man,  because  of 
lhat  act  of  Ood  he  Ahall  loso  all  <HE  the  re- 
srOts  ot  bis  labw.  ObiJecttoa  overruled." 
tjpon  Ibe  cmclUBlim  of  tbe  evtdenoe,  the 
Jory  was  Instructed  as  follows:  "Time  Is  of 
the  easmce  of  the  contract  In  controversy 
to  Ibis  action.  This  means  that,  miless  every 
act  meant  to  be  done  trndw  the  contract 
Is  done  wlttdn  the  time  titers  stipulated, 
tbere  Is  a  breadt  of  the  contract  by  which- 
ever party  fbOs  so  to  perform,  unless  the 
time  In  which  the  act  Is  to  be  done  be  waiv- 
ed, or  audi  penCbrmance  be  impossllde  by  tbe 
act  of  Ood,  sndi  as  an  unexpected  storm." 
The  first  Idea  wWch  soggeets  Itself  upon 
ttils  matttf  Is  lliat  a  nhi  in  ttte  Uurt  days 
Qt  October  Is  not  such  an  extraordinary 
evMit  as  win  constitute  an  act  of  God  ex- 
ontfng  perfotmanc&  It  was  a  seasonable 
event,  one  which  was  likely  to  happen,  and 
whldi  common  prudoice  would  have  pro- 
vided ft>r.  Keqiondart,  howevw,  cmttoida 
that  fhls  view  Is  Justffled  by  section  ISll, 
(XvU  Code.  That  to,  in  effect,  .that  vant  of 
performance  **or  any  delay  tho^n  Is  ex- 
cused by  tte  following  causes  to  the  ex- 
tent to  vrtiMh  ttiey  t^erate.  •  *  •  09 
When  It  to  prevented  or  ddayed  by  an 
irresistible  supertaoman  cause."  eto.  I  can- 
not tiilnk  tbto  section  was  Intended  to  have 
any  api^catlon  to  a  crss  of  thto  kind.  The 
doctrine  In  rdatloo  to  Uie  act  <tf  Ood  to 
more  often  Invoked  by  tnsnrers  than  by 
others^  but  to  In  a  proper  case  matto*  ot 
defense,  where  one  to  sued  for  fUIuze  to  per- 
torm  a  contract  When,  however,  one  sues 
iqMu  a  oontract^  and  must  lAiow  p«»lbFnuuice 
on  hto  part  to  entitle  him  to  recover,  he 
cannat  npon  mA  preventtm  to  riiow 
performanee.  Bxcose  for  not  poftmalng;  In 
the  nature  of  things,  cannot  be  perform- 
ance. A  defendant  cannot  be  made  to  pay 
for  the  act  of  Ood  preventing  the  plaintiff 
from  vendering  an  eqidvaleit  fbr  the  money 
he  mAB  to  recover,  me  provision  dted 
from  section  ISll  cannot  be  oonstmed  as 
vOag  beyond  this.  Prap&Oy  undrntood,  tt 
antnonnces  a  weD-known  rule  of  law,  but 
prcesad  CnrOter  It  woHn  a  radical  dianga  In 
the  mle.  Besides,  the  view  here  taken  to 
tbe  natural  and  obvlons  meaning  of  the 
tUfoige  emptoyeO.  TIm  statoto  pn^orti 
stiqply  to  pwTlde  an  snnae  fbr  fattore-  to 


perforxo.  Plaintiff  might  have  reUed  euUrdy 
upon  bto  claim  that  defoidanto  had  waived 
the  matter  of  time,  but  did  not.  Undn*  the 
drcnmstances.  It  to  ImposdUe  to  aay-  that 
thto  evidence  and  the  InstroctfoB  did  ncA 
have  w^ght  In  convincing  the  Jmy  that 
plaintiff  was  not  In  default  when  the  notice 
was  served.  See  section  144Q,  dvll  Code. 

Plaintiff  set  on±  on  lots  48  and  60  grape 
cuttings  or  segments  of  grape  vines,  limtoad 
of  rooted  vines.  Defendanto  contend  that 
thto  was  not  a  compUanoe  witb.  tbe  con- 
tract, whldi  calto  for  grape  vines,  tbey  In- 
sist that  a  vise  Indndes  tiie  root,-^  an  at 
tire  plant  Upon  fhto  aubieet  expert  teaO* 
many  was  admitted.  It  waa  also  diown  tbat 
vineyards  were  sometimes  planted  witii  ent- 
tlngs  and  sometimes-  with  rooted  vines. 
Some  witnesses  thoogfat  the  words  **grape 
vtaea"  neceeearily  meant  a  rooted  vine,  and 
some  that  it  extended  the  Idea  tiut  the  vine 
waa  rooted.  The  dictJonaries  give  as  the 
first  meaning  of  tiie  word  **vlne"  a  plant  with, 
a  trailing  or  climbing'  stem,  bat  thqy  also 
apply  ttie  word  to  tiie  trailing  stem  In  con- 
tradistinction to  the  plant  and  we  aU  know 
that  the  word  to  so  applied  In  common  usage. 
As  tiie  words  "grape  vine"  mi^t  mean 
either,  and  both  are  used  in  pi^nttng  Ttau- 
yards,  I  ttilnk  plaintiff  wu  at  liberty  under 
hto  contract  to  use  eltlur.  It  was  pnqpo*  to 
show  how  vineyaids  are  planted,  but  since 
flie  words  wne  not  nesd  In  any  ^edal  or 
local  sense,  I  think  the  meaning  of  the 
words  was  not  a  matter  to  be  estabUafaed 
tay  eq)ert  testimony. 

Appellant  coaqilains  of  an  order  ot  the 
court  striking  out  certain  evid^Kse  given  by 
MltdieH.  a  witness  for  defendants^  Tbe  wit- 
ness bad  stated  tiliat  he  procured  some  15^- 
000  enttings  from  the  lot  from  which  plain- 
tiff obtained  Us;  that  he  set  them  out  on 
land  similar  to  lots  49  and  SO,  and  In  flw 
vldnity;  that  hto  wcce  wen  watered  and 
cared  for,  and  yet  neariy  aU  died;  and  waa 
proceeding  to  spedQr  tiie  duueeter  and  de- 
gree of  care  given  them  when  be  was  tn- 
tnrrupted  by  the  court  who  ordered  iba 
testimony  stricken  ont  and  Instructed  the  Ju- 
ry not  to  n^isBd  It  saying  that  It  waa  In  te- 
vud  to  a  matter  entirely  oaUaterst  and  had 
no  bearing  on  the  case.  Counsel  for  the  de- 
fense then  stated  tbat  he  had  otiiw  testimo- 
ny to  tiie  same  point  which  he  asked  might 
be  considered  as  offered,  exdoded,  and  ex- 
eaptloi  noted.  lUte  was  agraed  to.  Ttat 
tbe  evidence  was  qpon  a  eoBatual  tosos 
to  not  condnslve  agalnat  Its  nlevancir.  Bm 
qnastUm  was  vrtietlM  the  llaet  It  tanded  to 
flstaUWi  would  tend  to  prove  <r  dtopiovs 
^  fact  St  lama  Xvldanee  to  nlevaat  nat 
oily  irtMn  it  tends  to  prove  or  a^provs 
a*  predse  teat  in  tasuer  but  iMisr  It  tods 
to  establish  a  fact  tnm  wtdcfa  tbe  eodst- 
floce  we  nonflodstenioe  of  ttw  test  tn  torn 
can  be  directly  Inferred.  I  tlUnk  Ifae  evidcocs 
was  relevant  and  matariaL  Ptofntlff  rlHnil 
ttiat  Us  vlnss  disd  tei  Iscfc  sf  wsler  vfeUk 
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deCenOuitB  agreed  to  tmnfeta,  but  did  not  'nie 
•Tldence  cxoladed  tended  to  show  thit  the 
Tinea  woold  not  have  lived  had  water  been 
famiAed.  If  tttla  were  established,  plain- 
tiff oonld  not  recover  the  cost  of  vines  set 
in  lots  49  and  60,  nor  for  his  labor  In  set- 
ttag-  tiieni,  nor  damages  tor  the  loss  of  his 
unrserr,  which  be  claims  be  would  have 
made  had  he  been  permitted  to  complete 
his  contract.  Hie  probative  force  at  the  evi- 
-dence  was  for  the  Jnry.  Plnlntlfl  was  to  for- 
nlsb  the  grape  vines. 

The  question  as  to  the  necessity  for  a  rab> 
bit-tight  fence  was  probably  snfflciently  dis- 
<!iisBed  on  the  former  appeal.  Of  cooise,  the 
role  Is  well  establlBhed  that  In  construing  a 
contract  a  court  is  not  only  to  take  It  by 
all  its  comers*  but  Is  to  be  placed  In  the 
seats  of  the  parties  when  It  was  made.  In 
4>ther  words,  It  Is  to  be  eonstraed  In  tbe  Ugbt 
and  with  the  knowledge  of  snrroondlng  dr- 
<nunstances.  If  drciunstances  were  rtiown 
at  Hie  trial  which  did  not  appear  in  the 
complaint  in  the  li$^t  of  which  the  court 
construed  the  contract  on  the  former  ap- 
pealt  and  which  would  Justify  a  different 
cona traction,  that  ndlng  would  not  ttien 
constitate  the  law  of  the  casa  The  court 
flbould  now  interpret  the  contract  In  the  light 
of  nil  the  facts,  and,  so  far  as  other  facts 
throw  light  uptm  it  tHe  court  is  not  bound 
by  the  ruling  based  upon  tlie  allegations  of 
the  complaint  In  overruling  the  demurrer. 

I  think  the  court  erred  in  its  ruling  In  re- 
gnrA  to  evidence  that  a  fall  plowing  of  the 
land  was  necessary.  The  ruling  and  remark 
of  the  court  went  beyond  the  necessities  of 
the  ease,  and  amounted  to  an'  instruction  to 
the  Jury  that  plaintiff  was  entitled  to  a 
judgment  unless  defendants  fumfshed  water 
on  Hartiey  avenue.  T^e  court  said:  "I  will 
Instruct  the  jury,  if  the  defendants  did  not 
furnish  water  on  Hartley  avenue  accord* 
ing  to  the  contract,  the  plaintiff  Ib  entitled 
to  damage  for  a  breach  of  the  contract.  Yoa 
will  direct  your  evidence  to  that  point" 
This  took  from  the  Jury  at  once  all  con- 
sideratlMi  of  the  questlota  as  to  whether 
plQlntlff  had  fiUled  to  p^^orm  the  conditioua 
of  the  contract  on  bis  part  Indeed,  the  rul- 
ing prevented  defendants  from  putting  in 
proof  upon  the  subject  at  the  claim  ttiat 
plalntlfP  did  not  plow,  levd,  or  prepare  the 
land  in  1888,  or  to  rebut  evidence  on  the 
part  of  plalntlfT  that  th^  had  waived  sadi 
performance.  It  also  Ignored  the  evidence 
given  by  defendant  Olds  to  the  effect  that 
plaintiff  had  consented  to  the  fandfltblng  of 
■water  on  Clinton  avenue. 

It  Is  fair  to  say  that  the  formal  Inatrnc- 
ttons  do  submit  to  the  Jury  flie  question  as 
to  whether  plaintiff  was  in  d^ult  when  the 
notice  was  served.  The  remark  was  not  in- 
tended to  have  any  bearing  upon  that  ques- 
tion. Still  apparently  It  did,  and  we  can- 
not say  that  it  did  no  injury  to  defendants. 
Some  forttipr  ^esticms  are  raised,  bat*  I 
tfitA,  none  whldi  used  discussion  here.  I 


think  the  order  and  jndcment  most  be  n- 
versed,  and  a  new  trial  had. 

I  eoaenn  8B1ARUS,  a 

PER  OTTRIAH.  For  Ihe  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der are  revMsed.  and  a  new  trial  nderecL 


HIBEBNIA  SAVINGS  &  LOAN  80a  OF 
SAN  FRANCISCO  v.  WACKEN- 
BHTTDEB  et  at  (No.  14,185.) 

(Supreme  Court  of  California.  Sept  9,  ISaS.) 

GLUMB  AOUXBT  DsOSIWR'S  BsUTH— FSHOZlUr 

Tioa~Iiius. 

1.  Code  CIvn  Proc.  |  1502.  provides  that; 
If  an  action  la  pending  againet  a  deced«it, 
plaintiff  mnit  present  nil  claim  as  In  other 
cases.  Section  1600  permits  the  bringing  of 
actions  to  foreclose  liena  aBsinst  property  of 
the  estate  without  prior  presentation  of  claim, 
if  recoorse  against  other  property  is  expressly 
waived  in  the  complaint  Held,  that  a  salt  to 
forecloBe  a  mortgage^  pending  when  the  death 
took  place,  might  he  prosecuted  to  Judgment 
against  the  representatives  and  heirs  on  the 
oonditions  prescribed  in  the  latter  section. 

2.  Under  Code  ClvU  Pioc  I  l&OO,  reqair- 
lug  that,  If  the  claim  have  not  been  preseotedt 
the  complaint  to  foreclose  a  lien  against  prop- 
erty of  the  estate  shall  expressly  waive  re-* 
coarse  against  other  property,  and  forbidding 
recovery  of  counsd  fees,  a  oomplaint  coatain- 
ing  such  waiver.  In  the  words  of  the  statute, 
is  not  vitiated  by  a  prayer  for  judgment  for 
the  amount  dne  on  the  note  and  mortgage,  for 
costs  and  coansti  fees,  and  for  a  receiver  to 
take  charge  of  the  real  estate  till  the  same  be 
sold,  and  to  hold  the  net  income,  to  be  applied 
to  any  deftdMicy  aftw  sale. 

3.  Defendant  In  foreclosoM  having  died 
pending  salt  the  filing  of  a  sapplemeDtiu  com- 
plaint substituting  the  heirs  and  representa- 
tives, is  not  the  commencement  of  a  new  ac- 
tion, as  regards  the  aUtate  of  limitations; 
Code  Civil  Proe.  I  886,  nroviding  that  an  ao- 
tion  shall  not  abate  by  death  of  a  party,  but 
may  be  continued  against  his  successor  in  in- 
terest and  the  substitution  of  defendants  is 
not  the  tMginnisg  of  a  new  action. 

Department  2.  Appeal  from  superior 
court  dty  and  coon^  of  Baa  Frandsoo; 
William  T.  Wallace,  Judge. 

Action  by  the  Hlbemia  Savings  ft  Loan 
Society  of  San  Frandsco  against  Vitus 
Wack«irender  and  Morris  Wlndt  to  toTB- 
close  a  mortgage.  Wackenreuder  having 
died,  a  supplnuratsl  conq^alnt  substttnted 
his  eanecutm,  heirs,  and  devisee*  as  defend- 
ants, with  one  UeyiuMB,  claimant  of  an  tn- 
tCTcat  In  the  land.  Judgmmt  fw  dcdfend- 
ants.   Plaintiff  appeals.  Beversed. 

A  Tobln  and  Thomas  F.  Barry»  tor  ap- 
pliant  T.  Z.  Blak«nan  and  Qe&  D.  Shad- 
boome,  ft>r  respondents. 

DB  HATBN,  J.  TUs  actlcm  was  com- 
menced on  June  10.  18%,  against  Vitus 
Wack«ur«nder  and  Morris  Wlndt  tor  fhe 
purpose  of  foreclosing  a  mortgage  made 
said  Wackenreuder  to  secure  the  payment 
of  bis  note  which  matured  on  June  29»  188Z,' 
and  he  was  propo-ly  served  with  the  sum- 
mons; but  for  some  reason,  not  disclosed 
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b7  the  record,  the  cause  waB  not  brought  to 
a  hearing  In  his  lifetime.  '  Wackenreuder 
died  In  AngOBt,  1887,  and  the  time  for  pre- 
senting claimg  against  his  estate  expired  on 
AprU  11.  1889.  The  plaintiff  did  not  present 
for  allowance  the  claim  wnich  Is  the  subject 
of  this  action.  But  on  June  8,  1889,  the 
court  made  an  <»rder  snbstitatliig  the  erec- 
ntors  of  Wackenreuder  as  defradants  In  his 
place,  and  permitting  the  plaintiff  to  file  "an 
amended  and  sui^lemental  complaint," 
which  it  did  on  June  13,  1889.  In  the 
"amended  and  supplemental  complaint,"  the 
executors  of  Wackenreuder  and  certain 
other  persons,  his  b^rs  and  devisees,  and 
(me  Reynolds,  who  had  made  a  bid  for  a 
portion  of  the  propo^  described  In  the 
mortgage,  at  a  sale  thereof  under  an  order 
at  the  probate  court,  were  named  as  defend- 
ants, and  appeared  and  answered  in  the  ac- 
tion. The  supplemental  complaint  con- 
tained. In  addition  to  the  matters  stated  In 
the  original,  allegations  of  the  death  of 
Wackenreuder,  <md  the  appointment  of  his 
executors,  who  were  named  as  defendants 
therein,  and  that  the  other  persons  who 
were  named  as  defendants  thM-eln  claimed 
an  interest  In  the  property  mortgaged,  and 
|l8o  contained  the  following  waiver:  "The 
I^alntiff  horeby  expressly  waives  all  re- 
coarse  against  any  other  property  of  the  es- 
tate of  said  Vitus  Wat^Mireuder,  deceased, 
other  than  that  which  Is  Included  and  em- 
braced in,  and  covered  by,  said  mortgage." 
The  superior  court  foimd,  upon  the  forego- 
ing facts,  that  plaintiff's  cause  of  action,  as 
stated  in  the  supplemental  complaint,  was 
barred  by  the  provisions  of  sections  1493 
and  1502  of  the  Code  of  OlvU  Procedure, 
and  was  also  barred,  as  to  the  heirs,  by  sec- 
tions 312  and  337  of  the  same  Code,  and 
thereupon  gave  judgment  for  the  defrad- 
ants.  The  plaintiff  claims  that  these  find- 
ings ore  against  the  evidence,  and  this  Is  the 
only  question  presented  by  the  appeal. 

1.  Sections  1493  and  1502  of  the  Code  of 
Civil  Procedure  are  as  follows:  "Sec  1493. 
All  claims  arising  upon  contracts,  whetho' 
the  same  be  due,  not  due,  or  ctmtlngent, 
must  be  presented  within  the  time  limited 
in  the  notice,  and  any  claim  not  so  presented 
is  barred  forever.  •  •  •"  "Sea  1502.  If 
an  action  Is  pending  against  the  decedent  at 
the  time  of  his  death,  the  plaintiff  must  In 
like  manner  present  his  claim  to  the  exec- 
utor or  administrator,  for  allowance  or  re- 
jection, authenticated  as  required  in  other 
cases;  and  no  recovery  shall  be  had  In  the 
action  unless  proof  be  made  of  the  presenta- 
tions required,"  The  defendants  insist  that, 
as  this  action  was  pending  at  the  date  of 
the  death  of  Wackmreuder,  and  as  plaintiff 
has  never  presented  to  the  executors  of  de- 
ceased, for  allowance,  its  claim  upon  the 
note  and  mortgages  sued  on,  the  case  la 
brought  fnlly  within  the  provisions  of  sec- 
tion 1C02  of  the  Code  of  Civil  Precedure, 
and  the  plainHff  la  not  entitled  to  recover. 


This  argummt  Is  based  np<m  the  asBump- 
tlon  that  the  section  reared  to  addles  to 
all  actions  pending  against  a  defmdaat  at 
the  date  of  his  death,  and  this  would  be  Us 
proper  construction  If  there  were  no  other 
sections  of  tbe  Code  to  be  considered  than 
sections  1493  and  1502.  But,  by  sectioD 
1500  of  the  Code  of  (Mvil  Precedure,  it  to 
provided  that:  "No  holder  of  any  dalm 
against  an  estate  shall  mftinfain  any  action 
thereon  unless  the  claim  is  first  preseoted 
to  the  executor  <»  admlnlstrabH',  except  In 
the  f<ASovriDg  case:  An  action  may  be 
brought  by  any  bolder  of  a  mortgage  or  lien 
to  enforce  the  same  against  the  property 
of  the  estate  subject  thereto,  where  all  re- 
course against  any  other  property  of  the  ee- 
tate  is  expressly  waived  In  the  com^alnt. 
but  no  counsel  fees  shall  be  reeoveried  in 
such  action  unless  such  claim  be  so  pre- 
sented." Vndes  this  section,  whoi  tibe 
waiver  therein  provided  for  la  made,  dalms- 
secured  by  mortgage  (other  than  a  mort- 
gage upon  the  homestead,  which,  by  aectlMi 
1475  of  the  Oode  of  Civil  Procedure,  must 
be  presented  for  allowance)  are  excqrted 
from  the  operation  of  sectl<m  1493,  requiring 
the  presentation  of  claims  to  the  executor  at 
administrator  for  allowance;  and,  by  neoee- 
aary  implication,  actions  upon  sudi  excepted 
claims  are  not  affected  by  the  general  rale 
contained  In  sectfon  1602  of  the  same  Code. 
The  latter  section,  when  properly  construed, 
refers  only  to  actions  tqton  such  claims  a» 
are  required  to  be  {K-eeented  to  the  adminis- 
trator for  allowance  under  section  1475  of 
the  Oode  of  Civil  Procedure,  or  by  the  pro- 
vLsdons  of  section  1493  of  the  same  Oode,  as 
modified  by  section  1900.  In  other  words, 
section  1502  of  the  Code  of  GIvU  Procedure 
simply  means  that,  when  an  action  is  pend- 
ing against  a  deced^t  at  the  time  of  his 
death,  the  plaintiff  therein  is  not  reeved 
from  the  duty  of  presratlng  for  allowance 
the  claim  upon  which  It  ia  based,  when  the 
claim  is  of  that  character  that  he  would 
have  been  required  to  make  such  ^-esrata- 
tton  in  order  to  preserve  its  validity  as  a 
claim  against  the  estate  If  such  action  had 
not  be^  brought  In  the  lifetime  of  the  de- 
cedent It  is  quite  true  that  the  language^ 
of  sectlcm  1500  at  the  Code  of  ClvU  Pro- 
cedure, permitting  the  holder  of  the  mort- 
gage or  lien  to  maintain  an  action  thereon 
without  pres»itati(m  of  the  claim  to  the  ex- 
ecutor or  administrator  of  an  estate,  if  con- 
8 trued  literally,  would  only  apply  to  an  ac- 
tion to  foreclose  a  mortgage  or  lien  when 
commenced  after  tiie  deatii  <tf  Om  mort- 
gage; but  there  Is  do  dlstilactton  In  reason 
between  such  an  action  OHnmenoed  at  sacli> 
a  time,  and  one  which  was  brought  toe  flw 
same  purpose  In  the  lifetime  of  the  nur^ 
gagor,  and  whldi  is  pending  at  the  date  of 
his  death,  and  the  section  should  not  be  coi- 
stmed  as  making  any  audi  distinction. 
Like  all  remedial  statatcs,  It  should  not  b»- 
conflned  to  cases  falling  within  Its  axact  let* 
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tat,  bnt  It  should  be  glren  effect  according 
to  Its  reaaoQ  and  spirit  The  object  of  this 
section  is  not  only  to  glre  to  the  holder  of 
sach  a  mortgage,  or  other  Hen,  the  right  to 
malDt^  an  action  against  the  representa- 
tlre  of  the  estate,  to  enforce  the  same,  with- 
out presentation  of  the  claim  upon  which 
the  action  is  founded,  when  the  walrer  pro- 
vided for  Is  made,  but  also  to  rdlere  the 
estate  from  the  payment  of  counsel  fees 
stipulated  for  In  the  mortgage,  and  from  the 
payment  of  any  defldency  Judgment,  when 
the  mortgagee  elects  to  proceed  under  it; 
and  this  purpose  or  Intention  of  the  law  Is 
as  fully  satisfied  when  the  complaint  In  an 
actim  pending  In  the  lifetime  of  the  dece- 
dent Is,  after  his  death,  ao  amended  as  to  se- 
cure this  benefit  to  the  estate  of  the  de- 
ceased, as  it  would  be  by  dlsmtesing  such 
pending  action,  and  commeudng  a  new  one, 
and  thus  bringing  the  case  within  the  literal 
terms  of  the  statute.  In  holding,  as  we  do, 
that  section  1502  of  the  Code  of  OItO  Pro- 
cedure has  no  applfcatlMi  to  an  action 
which,  if  brought  against  the  administrator 
or  executor  In  the  first  Instance,  could  hare 
been  maintained  without  first  presenting  to 
such  administrator  or  aecutor  for  allow- 
ance the  claim  upon  which  it  Is  t>ased,  our 
conclusion  Is  not  In  conflict  with  anything 
dedded  In  Bollinger  t.  Manning,  79  CaL  7, 
21  Pnc.  Rep.  375.  That  was  an  action  to 
foreclose  a  mortgage  upon  a  homestead  se- 
lected by  the  deceased  In  his  lifetime.  By 
the  express  prorlslon  of  section  1475  of  the 
Code  of  Civil  Procedtu^,  such  dalm  Is  re- 
quired to  be  presented  for  allowance,  and  is 
not  within  the  provisions  of  section  1600  of 
tbe  same  Code,  which  permits  a  mortgage 
to  be  foreclosed  without  such  presentation 
when  recourse  against  all  other  property  of 
tbe  estate  la  waived  ^  and  the  court  held  that 
Hie  fact  tiiat  aach  action  was  pending  In 
the  Ufetlme  of  the  deceased  did  not  exempt 
the  plaintiff  from  the  dn^  of  presenting 
such  dalm  to  the  represenbitlve  (tf  the  es* 
tate,  but  that  section  1602  of  the  Gode  of 
Civil  Procedure  applied  to  such  a  case,  and 
would  permit  no  recovery  In  the  poidlng 
action  unless  the  dalm  was  presented  as 
required  by  law.  The  distinction  between 
that  case  and  thte  Is  broad,  and  the  decMon 
there  Is  In  entire  harmony  with  all  that  Is 
said  In  this  opinion. 

2.  It  Is  also  claimed  by  respondents  Hut 
tbe  plaintiff  did  not,  in  Its  supplemental 
complaint,  make  the  waiver  required  by 
section  1600  of  Hie  Gode  of  Civil  Procedure, 
and  that  fbr  this  reason  the  Judgment  should 
be  afltrmed.  This  argument  is  based  ttp<m 
the  fact  Hiat  In  the  prayer  for  relief  the 
plaintiff  asks  fbr  Judgment  fbr  "the  amovnt 
due  njfoa  the  said  note  and  mortgage,"  and 
for  costs  "and  counsel  fees,"  and  "that  a  re- 
celvor  be  appointed  to  take  charge  of  the 
real  estate  until  the  some  be  sold,  and  col- 
lect the  rents,  and  hold  the  net  Inconke 
ttMnfrom,  to  be  applied  to  Oe  paymeat 


of  any  defldent^  which  may  remain  due  to 
plaintiff  after  said  sale."  It  must  be  con- 
ceded that  the  prayer  of  the  complaint  is 
carelessly  drawn,  but  we  do  not  think  that 
this  should  be  allowed  to  destroy  the  effect 
of  the  upress  waiver  which  Is  contained  In 
the  body  of  the  comjjdftint,  and  whldi  is 
in  the  exact  language  of  the  statute^  and 
ther^ore  suffldent 

8.  It  is  lastly  claimed  by  respondents  that 
the  action  is  barred  by  section  337  of  the 
Code  of  Civil  Procedure,  which  requires  an 
action  i^on  a  written  contract  to  be  brouc^t 
within  four  years  after  tbe  cause  of  actl<m 
thereon  accrues.  This  contention  cannot  be 
sustained,  in  view  of  the  facts  appearing  In 
the  record.  The  note  which  is  sued  on  ma- 
tured June  29,  1882.  and  the  action  was  com- 
menced June  19,  1886,  which  was  less  than 
three  years  after  the  maturity  of  the  note. 
The  contention  of  respondents  that  If  the 
acUon  was  not  p^dlng  at  the  date  of  the 
death  of  Wackenreuder,  vrlthln  the  mean- 
ing of  section  1602  of  the  Code  of  Civil  Pro- 
cedure, then  tbe  filing  of  the  supplemental 
complaint  on  June  13,  1889,  is  to  be  treated 
as  the  commencement  of  a  new  action.  Is 
falladons.  Tbe  action  was  commenced  ^th- 
in tbe  time  fixed  by  section  387  of  the  Code 
of  CIvU  Procedure,  and  did  not  abate  upon 
the  death  of  Wackenreuder,  bnt  was  ccm- 
tlnued  against  his  representatives  by  the  or- 
der of  the  court  substituting  them  as  de- 
fendants in  Us  place;  and  the  subsequent 
filing  of  an  amended  or  supplemental  com- 
plaint In  which  the  plaintiff  waived  Its  right 
to  resort  to  any  other  propMly  than  that 
mortgaged  In  satisfaction  of  the  Judgment 
which  It  demanded,  and  whldi  waiver  was 
also,  in  effect  a  waiver  of  its  right  to  the 
counsel  fees  stipulated  for  in  the  mortgage, 
was  not  the  Introduction  of  a  new  and  dif- 
ferent cause  of  action  against  such  repre* 
sentatlves,  or  the  other  persons  named  as 
defendants  In  the  supplemental  complaint 
who  are  heirs  and  successors  of  the  deceased 
m<vtgagor.  The  filing  ot  such  supplemental 
or  amended  complaint  was  authorized  by 
section  886  of  tbe  Code  of  Civil  Procedure, 
which  provides  that  an  action  shall  not  abate 
by  the  death  of  a  party,  and  that  the  same 
mxj  be  continued  against  his  representative 
or  saoceasw  In  Interest  and  the  bringing 
in  at  such  substituted  defendants  Is  not  the 
commencement  of  a  new  action  against  them, 
but  only  a  step  hi  tiie  progress  of  the  (Wlgl- 
nal  action  to  JudgmmL  Bvans  v.  Nealls, 
09  Ind.  148:  Bvans  t.  Cleveland,  72  N.  T. 
486.  In  the  case  last  dted,  the  original  plain- 
tiff died,  and  his  executrix  was  substituted 
as  idalntiff  therdn  by  the  llllag  of  a  sup- 
plemental cmnplalnt,  by  leave  of  the  court 
The  supplemental  complaint  was  not  filed 
for  more  than  one  year  after  the  original 
cause  of  action  accrued,  and,  If  the  sup- 
plemental complaint  was  to  be  treated  as 
the  commencement  of  a  new  utton,  the 
cause  oC  action  titereln  stated  was  barred 
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IV  tli0  atatete  of  IUnltatif»u  ot  that  ctate, 
and  tUs  mu  llie  etmtentloa  of  tbe  dctf  uid- 
ant  tliere;  bat  tbe  cxnat  held  otharw&se^  aay- 
ing:  "It  wu  pforlded  in  the  old  Oode  (seo 
tkn  123)  that  no  aatkm  lAtould  abate  by  the 
death  (tf  a  part7>  but  that  It  mifSbt  be  ctm- 
tbmad  In  the  nanw  of  the  personal  tcpnsemt- 
aflre  or  nccewor  In  Interest  by  motion 
made  at  any  time  within  a  year,  or  attef^ 
ward,  by  supplemental  oompliUnt.  Tbe  serr- 
Ice  oC  sucb  complaint  waa  not  the  conuaence- 
ment  of  a  new  action.  It  waa  a  prooeed- 
tng  In  an  action  which  had  been  commenced, 
and  which  waa  then  pending.  The  action 
had  beoi  onmnenoed  within  Ihe  year  after 
the  cause  <tf  action  aocmed.  and  it  Is  Impossi- 
ble to  pevctf ve  how  any  lapse  of  time,  snbse- 
qjaeat  to  the  oommraoeraent  of  the  action, 
ooQld  bar  the  action  under  a  statute,  which 
prescribes  a  limit  time  only  before  the 
commenc^ent  of  the  actkm."  This  reason- 
ing to  entirely  applicaUe  to  the  focta  of  this 
case,  and  folly  supports  our  conclusion  ttiat 
the  flUiv  of  tbA  supplemental  complaint  in 
this  action  was  not  the  commencement  of  a 
new  action,  and  that,  the  raiglnal  action  bar- 
ing been  commenced  within  the  time  limited 
by  section  837  of  the  Oode  of  GLyH  Pro- 
cednr^  tbe  cause  of  action  stated  In  the  snp- 
pilemental  complaint  is  not  banad  b7  the 
provisions  of  that  section.  Judgment  and 
order  rerwsed. 

We  concor:  IfcFABLAMD,  3,;  FirZOBR- 
ALD,  J. 


HOPPB  et  al.  t.  HOPFB  et  al.  (No.  18,226.) 
(Supreme  Oourt  of  Oallfornla.  Sept.  12.  189S.) 
Bttpbrsedbab— Salb  or  Rxaltt. 
Tender  Code  OItO  Proc.  {  94S,  proTlding 
that,  when  the  Judgment  appealed  from  di- 
reetH  the  wle  of  land.  eKecatloD  cannot  be 
stayed  withoot  a  bond  on  the  part  of  appellant 
agaiait  waste,  BUperaedeae  cannot  be  granted 
on  the  mere  bond  for  costs  on  wpeal,  nor  on 
an  application  filed  after  the  land  has  been 
aetnally  add  under  die  judgment. 

Dflpartmoit  1. 

Partition  by  Herman  W.  Hoppe  and  others 
agabiBt  Julia  Hoppe  and  W.  A.  Fountain, 
consolidated  with  suit  by  said  Fountain 
against  JuUa  Hoppe  to  foreclose  a  mort- 
gage  (m  the  aame  land.  Judgmoit  for 
Fountain.  Plaintiffs  in  partition,  havtag  ap- 
pealed, apply  for  supersedeas.  lfoti<ni  de- 
nied. , 

Armstrong  &  Platnauer  and  Heniy  C  Boss, 
for  petitioners.  Clinton  L  White,  for  re- 
spondent 

HARRISON,  J.  Application  for  a  writ  of 
supersedeas.  The  above-named  plalntifb, 
claiming  to  be  the  owners  of  an  undivided 
Interest  In  certain  lands,  brought  an  action 
in  partition  against  the  defendants,  JuUa 
Hr^pe  and  W.  A.  Foxintaln,  alleging  that  the 
lattOT  h^  a  mortgage  up<Hi  the  land,  ex- 
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ecuted  to  Urn  by  his  codefendant,  JuUa. 
Foimtaln  also  brought  an  action  against  Julia 
to  foreclose  hie  mortgage,  and  thereafter, 
by  an  order  <tf  court,  the  two  acUona  were 
consolidated.  Tbe  court  sustained  defend- 
ant's demurrar  to  the  claim  of  the  petftionen 
for  the  partitioo  of  the  land,  and  rendered 
Judgment  bi  his  fiaror  against  JuUa  fbr  a 
foreclosure  of  his  mortgage  and  a  sale  of  tbe 
land.  TUs  Judgmoit  does  not  refer  to  the 
claim  for  partition,  but  is  limited  to  the 
claim  on  the  mortgage,  and  It  does  not  ap- 
pear that  the  determination  of  the  court  up- 
on (he  partitlaa  dalm  haa  passed  Into  a 
Judgment  From  this  Judgment  separate 
appeals  have  been  taken,  one  by  the  petttton- 
ers  herein,  and  one     the  defendant  JuUa. 

By  the  tenuB  of  the  Judgment  aiq^ealed 
from,  aiecelTer  Is  ai^trfnted,  who  la  directed 
to  m^e  sale  of  the  mortgaged  premlaea,  and 
out  of  the  proceeds  of  said  sale  to  pay  the 
amount  of  the  plaintiib*  mortgage  dalm, 
and  report  the  defldency,  if  any,  to  the 
court  The  defendant  is  also  dlnacted  to 
dellTer  immediate  possession  of  the  prem- 
ises to  the  said  receiver,  who  is  also  directed 
to  retain  possession  thereof  until  a  redemp- 
tion from  sold  sale  shall  be  made,  or  until 
the  time  for  such  redemption  haa  expired, 
and  thereupon  to  execute  a  deed  to  tbe  pur- 
chaaer.  Vfioa  thte  Judgment  an.  or6er  of 
sale  was  Issued  to  the  recelTer,  and,  after  be 
had  advertised  tbe  land  for  sale,  the  plain- 
titta  In  the  partition  salt  gave  notice  that 
th^  would  iwply  to  this  court  for  a  stay  at 
proceedings  pending  the  appeaL  Before  tbe 
day  noticed  for  the  hearing  the  rec^vtf 
had,  however,  sold  the  land  In  accordance 
with  the  directions  of  the  Judgment  for  the 
amomit  of  the  mortgage  claim,  by  which  the 
Judgment  was  satisfied.  Section  945,  Code 
ClvU  Proc.,  provides:  Vlf  the  Judgmesit  or 
order  appealed  from  direct  .the  sale  or  de- 
livery of  possession  of  teal  propraty,  Hxe  ex- 
ecution  of  the  same  cannot  be  stayed,  unless 
a  written  undertaking  be  executed  on  the 
part  of  the  appellant  with  two  or  more 
sureties,  to  the  effect  that  during  the  poe- 
seaslon  of  such  property  by  the  appelant 
he  will  not  commit  or  suffer  to  be  com- 
mitted, any  waste  thereon."  Tbe  nndertalc- 
Ing  given  by  the  appellants  In  the  present 
case  la  only  tbe  ordinary  $300  bond  f<»- 
costs  of  appeal,  and  makes  no  provision 
against  the  commission  of  waste.  The  ob- 
ject of  a  supersedeas  Is  to  stay  proceedln0i 
"In  the  court  below  upon  the  Judgmmit  ap- 
pealed from,"  and  to  suspend  the  enforce- 
ment of  that  Judgment  until  the  appeal  has 
been  determined.  DuUn  v.  Coal  Co^  (CoL) 
33  Pac.  Hep.  123.  If,  however,  the  Judgment 
has  been  executed,  there  Is  no  farther  action 
to  be  taken  thereon  by  the  conrt  below,  and 
consequently  nothing  upon  which  the  Bupe^ 
sedeas  can  act  It  follows,  therefore,  that 
the  undertaking  on  appeal  was  insufficient 
to  operate  as  a  stay  of  proceedings,  and 
that  erea  If  It  had  been  snfflclent  therefor, 
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the  xntiUgnwi  dttd  mot  ma^  ttaelr  f^idlcati<ni 
in  time  to  bare  any  order  of  this  ooort  ef- 
tecar%  ud  tbelr  motloa  W  therefore  de- 
nied. 

W«  oanoQf:  OABOUl^fi,  J.;  FA13SB- 
SUN,  J. 


HAWKINS  et  al.  t.  MORBHBAD  «t  wL 

.  (No.  iai29.) 

(Supreme  Court  of  Gallf  onUa.  Sept  18, 1808.) 

ArpBAL— Record—Etidbiiob. 

The  safficieocy  of  testimony  coQtalned 
tn  a  tTEQScnpt  on  aroeal,  nnacctMnpanied  by  a 
oertlficate  tut  it  "warn  given  or  b  ooiractly 
stated,  win  not  be  ccHimered. 

CommlsBiODOT'  decision.  Department  1. 
Appeal  from  snperlor  court,  Butte  oonnty; 
John  a  Oray,  Judge. 

Action  tj  WlUiam  HawUna  and  othera 
agHlnat  A  A  Morehead  and  others.  BYom 
a  Judgmant  tor  defendant  Morehead,  plaln- 
tlffa  appeal  Affirmed. 

Wm.  H,  Schooler,  for  appeSlanta.  Park 
Hen^w,  tar  re^pcmdoita. 

BmjCSB&,0,    This  la  an  action  to  re- 
cover  the  value  of  ca-tain  materials  fur- 
nished      the  ^ftlntiffB  to  the  defendant 
Staoflfef,  and  by  him  need  in  the  ooostmc- 
tton  «f  a  house  for  tiie  defendant  Ifor^ead, 
upon  a  lot  (tf  iaioA  owned      her.  and  to  en- 
force a  lien  thesefor  on  the  said  bouse  and 
tot.   The  eonrt  below  fonnd,  among  other 
tilings:    "TbAt  the  ftmoont  agreed  to  be 
paid  aald  contractor,  Stanffer,  toe  the  €xeo- 
tkNQ  of  said  house,  was  less  than  one  thou- 
sand d(dlara;  that  defftodant  Mordiead  had 
paid  StBxitta  la.  fun  vbm  the  aald  claim  of 
Uen  was  filed,  and  liiat  there  waa  nothing 
dae  vr  owing  to  said  Stauffer  at  said  date; 
that  no  writt«i  notice  of  any  Und  was  glv- 
en  said  Morehead  by  plalntUTs  Hut  they  bad 
fumlahed  matwial  w  labor,  elth»  or  both, 
to  mSA  Stanffer  for  said  buUding;  that  said 
bnlldlDg  was  completed  and  occupied  by  a 
tenant  on  the  8d  day  of  October,  1891,  and 
tliat  DKHre  than  thirty  days  had  elapsed  after 
the  comi^etlcm  (tf  said  contract  and  building 
before  plalntlflfs  filed  fur  xeoMrd  with  the 
county  recorder  their  dalm  of  Uen."  And 
as  conclusions  of  law  the  court  found  that 
plalntUTs  weee  entitled  to  a  Jud^noit  against 
Stanffer  tor  the  amount  demanded,  but  woe 
not  entitled  to  have  the  same  enforced  as  a 
lian  OB  the  s«id  ivemlses.  Jadgmant  was 
acscordlngly  entered  that  the  plalntlfFa  take 
nothing  against  defendant  Morehead.  and 
that  she  recover  from  them  her  costs.  From 
this  Judgment  In  taror  of  defendant  More- 
head  plalntlfh  have  appealed,  and  the  ease 
Is  brou^t  here  without  aiiy  statement  or 
bill  of  exoeptlosis.   The  transcript  contains 
meadr  60  pages  of  printed  matter,  purport- 
tog  to  be  testlmoDy  given  at  the  trial,  but 


not  accompanied  by  any  oertlflcaie  that  tt 
was  in  fact  given,  or  Is  correctly  stated. 

It  is  argued  for  appellants  that  the  jOnd- 
Ings  were  not  justified  by  the  evidence,  and 
In  support  of  this  position  numerous  refw- 
ences  are  made  to  the  testimony  found  In  the 
transcript  The  trouble  with  this  argument 
is  that  the  supposed  testimony  cannot  be 
looked  at  or  regarded  here  for  any  purpose. 
The  mle  has  been  too  long  settled  to  admit 
of  dlsoMsIfHi  that  the  question  of  the  suffl- 
dency  of  the  evidence  to  Justify  the  vodlct 
or  decision  can  only  be  considered  on  appeal 
when  the  evidence  Is  brought  up  In  a  state- 
ment or  bill  of  excoptloos,  properly  certified. 
The  only  question  then  left  to  be  determined 
Is,  does  the  Judgment  roll  show  oror?  We 
do  not  think  It  does.  The  findings  follow 
the  pleadings,  and  fully  S1^>port  the  Judg- 
ment See  Lumber  Co.  t.  Oummlngs,  80 
Cal  22,  24  Pac.  Bep.  814.  We  . advise  that 
the  Judgment  be  affirmed. 

We  concur:   TffiMPLB,  O;  SBARLS,  a 

PBR  OITBIAM.  For  the  reasons  given  In 
the  tor^pOag  epbdon  the  Jndgnunt  la  af- 
firmed. 


DB  ARNAZ  T.  JATN108  et  sL  (Na  19488.) 
(Si^rerae  Court  of  California.  Sept  13,  1893.) 
NoTioB  or  Appial — On  Whom  Ssrvbd— Dsnaxh 

AJXT  CONSSITTINO  TO  JrOOlfSKT. 

In  an  actliHi  to  foreclose  a  mortgage, 
the  owners  of  two-thirds  of  the  property  at- 
l^td  that  plaintiff,  as  awntgagee,  had  been  in 
possession  and  recdved  cntain  rents  and  prof- 
its, and  prayed  for  an  accoontlng.  A  demur- 
rer to  this  answer  havine  been  eostained,  judg- 
ment waa  rendered  against  sach  owners,  and 
tbey  appealed.  The  owner  of  the  other  third 
interest  consented  to  Judgment  for  plaintiff, 
the  lattw  having  waived  a  deficiency  judg- 
ment The  mortipige  debt  bore  intereet  at  o 
per  cmt,  and  the  judgment  at  7.  Seld,  that 
notice  of  appeal  must  be  sured  en  the  owner 
of  the  one-tnlrd  interest,  since  he  would  be  in- 
juriously a'ffeeted  by  a  reversal  of  the  jadg- 
nwDt 

Oommisaioners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
cpunty;  Walter  Van  Dyke,  Judge. 

Action  by  Jose  de  Amaz  against  James 
Jaynes,  Joseph  Moflfatt  L  B.  Oonkllng,  and 
others.  From  a  judgment  toe  plaintlEF,  the 
three  named  defendants  ajn^eaL  Dismissed. 

M.  W.  ConkUuA  tor  appdlants.  Lee  A 
Scott^  tax  reivondent. 

HAYNBS,  0.  This  Is  an  appeal  fhnn  « 
Judgment  foreclosing  a  mortgage.  Ap- 
pfiiants  Jaynes,  Moftatc,  and  ConkUng,  and 
J.  M.  Taylor,  Andrew  Stephens,  and  othov, 
were  made  defendants.  The  mortgage  was 
executed  February  8,  18B7,  by  ftppellant 
Moffhtt  and  ou  H.  Clay  Graham,  since 
deceased,  to  secure  their  two  Joint  and 
serval  promissory  nqfes  fUr  tha  aggregata 
sum  of  820^540.  with  Interest  at  8  ,par  cent. 
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per  umum,  payable  aemiaimaally,  and  If  not 
paid,  to  bear  IntereBt  at  the  same  rate. 
Andrew  Stq^hena  was  a  lessee  at  the  nuHt- 
gaged  propat7,  and  answered,  setting  np 
his  interest  J.  U.  Taylor  answered,  alleging 
that  he  Is  ttte  ownw  of  an  undivided  two- 
tbtrdB  ot  the  nuxtgaged  premises,  snl^eot  to 
the  llm  of  the  mwtgage,  and  oonaentliig  that 
pii^intifT  be  granted  the  rdlef  prayed  for  In 
Ids  complaint,  Inclndlng  the  appointment  of 
a  recelrer.  Defendants  Jaynes,  Moffatt,  and 
CtmkUng  (the  appdlants  hen)  answoed,  ad- 
mitting that  no  payments  had  been  made 
npim  the  mortgage,  and  aUeglng  that  from 
Dec«nber  1,  1887,  to  NoTembw  17,  1891,  .  de- 
fendant T^lor  owned  an  nndlTlded  two- 
tUrda  Qt  the  mortgaged  property,  and  tiiey 
Ihe  remaining  one-third;  ttiat  dnrlng  the  time 
abora  maiHoned  the  plaintiff,  as  mortgagee, 
was  In  possession  of  the  mortgaged  premises, 
and  teeelTed  the  rents  and  profits  of  the 
same^  of  the  value  of  $5,000.  which  should 
have  be«i  applied  upon  the  mortgage;  and 
prayed  for  an  acconntli^.  Plaintiff  demurred 
to  this  answer.  The  demurrer  was  sustained, 
and,  defendants  declining  to  amend,  Judg- 
ment went  against  them.  Of  all  the  defend- 
ants, Moffatt  was  the  only  one  personally 
liable  for  the  mortgage  debt;  and  plaintiff, 
in  his  complaint  and  In  the  judgment,  waived 
a  deficiency  Judgment,  except  as  to  the  funds 
In  the  hands  of  the  receiver.  The  notice  of 
appeal  was  served  only  upon  the  plaintiff, 
and  be,  as  respondent  here,  now  insists  that 
the  appeal  should  be  dismissed  because  of 
appellants*  failure  to  serve  the  notice  of  ap- 
peal upon  defendants  Taylor  and  Stephens, 
both  of  whom,  he  contends,  would  be  af- 
fected 1^  a  revasal  of  the  judgment 

There  was  no  prasonal  judgment  against 
any  of  the  def^utants^  for  a  deficiency  or 
oOierwls^  bnt  there  was  a  judgment  against 
the  whole  of  the  ^perty,  and  to  which 
Taylw  is  a  necessary  party.  If  the  judg- 
ment rtiould  be  reversed,  Taylw  would  nec- 
essarily be  a  party  to  further  proceedings, 
else  his  Interest  In  the  mortgaged  premises 
would  not  be  foreclosed.  Respondent  sug- 
gests that  as  the  mortgage  debt  bears  Inteiv 
est  at  8  per  cent,  compounded  semian- 
nually, while  the  judgment  bears  but  7  piier 
cent,  Taylor  would  necessarily  be  Injuriously 
affected,  since  the  amount  for  which  his 
property  would  be  liable  would  be  increased. 
On  the  other  hand,  appellants  contend  that 
plaintiff  should  be  required  to  account  for 
the  rents  and  profits,  as  alleged  in  their 
answer,  and  that  such  accounting  would 
diminish  the  amount  for  which  Taylor's  In- 
terest wonld  be  liable^  and  that,  therefore^ 
he  would  be  benefited.  Bnt  this  must  de- 
pmd  upon  th^  success  In  compelling  an 
accounting,  and  the  amount  for  which  fhe 
^aintlff  may  be  required  to  account  Tay- 
lor, having  consented  to  the  judgment,  could 
not  appeal,  and  la  therefore  conclusively  pre- 
mmed  to  be  satisfied  therewith.  What  his 
reasona  were  for  so  consenting,  we  can  only 


(CM. 

omjectnre.  It  may  be  that  lis  hoped,  by 
having  a  prompt  disposition  of  fbiB  case,  and 
an  early  sale,— thus  preventing  a  continued 
accnmulaticm  of  interest,— that  Hun  ndi^ 
be  a  surplus  to  be  distributed  mxotam  the 
ownos.  It  Is  just  as  a—ontlal  that  Taylor 
should  be  a  party  to  proceedings  in  tbe  ap- 
pellate court  whldt  necessarily  affect  him 
or  his  Interests,  as  that  he  should  be  a  parly 
to  the  proceedbigs  In  tba  court  bdow.  In 
Senter  t.  De  Bemal,  38  OaL  64%  it  waa  aald: 
"Eva7  par^  whose  interest  in  ttie  vobject- 
matter  of  the  appeal  la  adverse  to,  or  win 
be  affected  by,  the  reversal  or  modification 
en  the  judgment  or  «dar  from  which  the 
appeal  has  bem  taken,  is,  we  think,  an  adr 
verse  party,  within  the  meaning  of  these 
provisions  of  tbe  Oode.  Irrespective  of  tiie 
question  whether  be  appears  iqK>n  the  face 
of  the  record  In  the  attitode  of  a  plaintiff 
or  defendant  or  Intervener.**  Tliere  Om  mo- 
tion waa  for  partition.  The  court  further 
said:  "From  tbe  Interlocutory  Judgment  up- 
on such  Issues,  ai^eals  may  be  takem  by  the 
party  aggrieved,  without  making  any  persms 
parties  to  the  appeal,  except  such  ss  were 
parties  to  the  Issues;  but  no  aKwal  from  the 
whole  of  the  final  judgment  can  be  made 
effectual  unless  all  the  parties  to  It  are  made 
parties  to  the  appeal,  either  as  app^lants 
or  reepoudents,  for  such  a  judgment  cannot 
be  revetted  without  affecting  the  interest  at 
all  who  are  parties  to  it."  See,  alao^  In  re 
Castle  Dome  &Iln.  &  Smiting  Co.,  79  OsL 
248,  21  Pac.  Sep.  746;  Hllllkln  r.  Houston, 
76  CaL  640,  17  Poc.  Rep.  641;  Williams  v. 
Association.  66  Gal.  194,  5  Pac.  Rep.  85; 
O'Kane  v.  Daly,  68  CaL  818.  Of  course,  all 
the  oases  concede  that  If  the  omitted  party 
would  not  be  affected  by  a  revoval  or  modifi- 
cation of  the  judgment  appealed  from,  the 
appeal  vrtll  be  sustained;  but  tbla,  I  tldnk. 
Is  as  fhr  as  the  court  has  gone,  or  could  go, 
in  any  case.  The  appelate  court  having  no 
jurisdiction  to  enter  a  judgment  which  wonM 
necessarily  affect  one  not  a  party  to  the  ap- 
peal, the  other  questions  preseaited  cannot 
be  examined.  I  advise  Oiat  the  ^ppaal  here- 
in be  dismissed. 

Weomcor:  BBABLft  0.;BI!LGHSB,  a 

PBB  OURIAM.  Vor  the  ressons  given  fai 
the  tongoing  d^nlon^  the  appeal  la  dis- 
missed. 


OnrZ  OF  SANTA  ANA  v.  HABUN.  (No. 

(Sn^sme  Oonrt  of  Callfnnia.  Sipt  18,  180&) 
Ehinbwt  Domaik— NBCBssrrr— Poauo  Usn— OcM* 

rsNBATIOK  —  Triiinillllill      "TTlllllMII  ITllMII 
PULADIIfO  AKD  PBOOV^AmUU 

1.  Ab  Acts  1889.  p.  70.  giving  the 
coondl  power  to  open  streets,  Impoae*  on  ft 
the  dntr  of  determining  the  oeoesiltT;  and 
makes  the  official  order  openinv  the  street  eon* 
elusive  evidence  of  the  nscesafty,  the  qosstkn 
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of  necessitr  It  purely  for  the  coondl,  isnd  will 
not  l>e  wntA  upon  ox  the  conrtn. 

2.  The  mer*  fact  that  IndlvidTiala  »ab- 
seribed  moner  or  gave  bond  to  a  city  to  con- 
tribute to  the  expense  of  laying  out  a  street 
will  not  vitiate  the  proGeedings,  or  prove  that 
the  land  was  taken  for  the  aocommodatioQ  of 
prlTBte  persons,  and  not  for  a  public  use. 

3.  In  proceedings  to  condemn  land,  the 
present  market  valae  Is  thfi  measure  of  dam- 
ages, and  not  its  Taloe  In  nse  to  the  owner  or 
to  those  seeking  to  condemn. 

4.  The  term  "present  market  Talne"  of 
land  means  the  price  he  could  obtain  after 
such  a  reasimable  and  ami^  time  to  .sell  m 
wonld  ordinarily  be  taken  by  an  owner. 

5.  In  condemnation  xaw^eediogs,  a  ques- 
tion: "For  what  purpose  could  that  property 
b«  ased  properly  ?"^s  irropeHy  dlsailowed. 

6.  In  condemnation  proceedings  the  owner 
is  entitled  to  show  the  adaptabililr  of  the  land 
to  the  different  practical  purposes  to  which  it 
Is  naturally  adapted,  but  the  proof  shoald  be 
limited  to  showing  the  present  condition  of  the 
property,  and  the  uses  to  which  it  is  adapted, 
and  not  extended  to  speculative  inquiries  as  to 
possibln  future  uses  under  altered  circum- 
stances. 

7.  In  condemnati(Hi  proceedings  the  own- 
er cannot  show  offers  recdred  for  the  proper- 
ty. Mul1»-  T.  Railway  Co.,  23  Pac  Rep. 
265,  88  Cal.  240,  distingnislMd. 

8.  BTen  if  the  owner  could  testify  as  to 
offers  received  for  property  sought  to  be  con- 
demned, a  question  whether  he  recdred  offers 
was  pcoperv  ncdnded,  where  no  time  was 
spedfled.  and  be  had  Jost  testified  that  he  had 
owned  the  property  for  16  years. 

0.  The  extent  of  cross-examination  to  test 
the  knowledge,  Jadgment,  or  bias  of  a  wit- 
ness is  within  the  discretion  of  the  trial  conrt. 

10:  Witnesses  testifying  as  to  the  market 
value  of  land  need  not  be  en»erts  In  the  severe 
sense  of  the  term,  provided  they  Axm  snffl* 
dmt  knoiriedCB  and  ezperisoee  as  to  values  of 
land  In  the  ndghborhood. 

11.  An  obiection  to  the  exdnslon  of  evi- 
dence will  not  be  considered  on  appeal,  where 
the  statement  does  not  show  in  what  It  con- 
sisted. 

12.  Evidence  only  tending  to  establish  put 
of  an  answer  which  has  been  strickai  ont  Is 
properly  excluded. 

13.  In  an  aodon  to  condemn  land  for  a 
street,  evidence  of  irregularities  in  the  pro- 
ceedings to  open  the  street  is  properly  exclud- 
ed where  liregnlerities  are  not  aHeged  in  the 
answer. 

CommlssionerB*  dedslon.  Department  1. 
Appeal  from  superior  court.  Orange  comity; 
3.  W.  Towner,  Judge. 

Action  by  the  city  of  Santa  Ana  against  T. 
J.  Harlln  to  condemn  land  for  a  street 
From  t3ie  Judgment  therdn  defendant  ap- 
peals. Reversed. 

EL  B.  Keech,  for  wpdlant  Z.  B.  Weit  uA 
James     Seaibonm^  tor  iMipoiideiit 

SBARL8»  O.  ThB  aethn  waa  broo^t  hy 
the  dty  of  Santa  Ana,  a  nnmlc^al  corpora- 
tloBf  to  onid^nn  a  rt^lit  ot  vay  orer  ffftr*fl1ii 
land  ot  the  dcAndant-  tor  tb»  (^sn&v  nt 
Second  etnet  tn  nld  dty.  The  cause  waa 
tried  ligr  a  Jniy,  and  tlie  damagea  aiaeaud  at 
$267,  for  vbkh  amn  Judgment  was  entered 
jn  fkvor  of  defendant,  as  well  as  a  decree 
Hint  Uie  OSS  oC  tba  Isnd  tar  the  imrposes  oC 
a  strest  m»  a  pobUe  nse^  and  ttie  taUng 
tturaof  nnecnpaiy  to  audi  nsa,  Tba  appeal  Is 
fton  ttla  jndgnuat.  and  tnm  an  oidw  ds- 
v3iP.no.2— 16 


nying  a  motion  for  a  new  trIaL  The  final  or- 
der of  condemnation  had  not  been  made 
when  the  appeal  was  perfected. 

The  first  error  assigned  Is  fotmded  upon 
an  order  of  tbe  court  striking  out  from  de- 
fendant's answer  certain  allegations  to  the 
effect  that  the  action  Is  instituted  npon  the 
motion  and  at  the  request  and  for  the  bene- 
fit ot  the  Santa  Ana  A  Westminster  Railroad 
Company,  a  corporation,  for  the  purpose  and 
benefit  of  said  railroad  company.  Mafaoney 
T.  Waterworks  Co.,  62  Cal.  359,  and  Dill. 
Unn.  Corp.  (8d  Ed.)  I  596,  (461,)  are  reUed 
upon  in  support  of  the  alleged  error.  Under 
the  act  of  Mardi  6,  1889,  <St  1888,  p.  70,) 
the  power  to  order  the  opening  of  streets  In 
municipalities,  and  the  method  of  Its  exer- 
dse,  is  ctmferred  npon  the  dty  conndl  or  le^ 
islatlve  department  of  the  munidpallty.  Pro- 
vision Is  made  whereby  those  Interested  and 
objecting  to  the  improvement  and  to  various 
of  the  measures  tot  carrying  it  out  may  be 
heard  and  their  objections  passed  upon  by 
the  comidl;  and  when  the  several  steps  pro- 
vided by  the  statute  have  been  taken,  and 
the  reecdntlon  and  wdlnanoe  ordering  said 
worfe  hare  been  r^ularly  adopted,  the  ac- 
tion of  the  comidl  Is  final  and  conduslve  of 
the  necesst^  of  the  Improvement,  and  the 
courts  may  not  adjudicate  the  question  of 
such  neceasity  in  an  action  or  proceeding  for 
cOTuLannattOtt  of  lands  necessary  to  the  Im- 
proranmt  See  St  1889.  p.  76,  |  18;  Teha^ 
ma  Co.  r.  Bryan.  68  Cai  07,  8  Paa  Rep. 
673;  Butte  t.  Boydston.  11  Pac.  Bep.  781. 
(not  oBSeUOj  reycwted;)  City  and  Oomi^  ct 
San  Fxandsoo  r.  Kleman.  (OaL)  88  Pac.  Rep. 
72a  Hie  qoestlai  son^t  to  bs  raised  by  Uie 
portiMi  ot  defendant's  amtwee  stricken  out 
was  one  going  to  tho  public  diarae^  of  liks 
use  andthenscesritrforitaaitabllahmfiaitand 
as  such  was  properiy  solvable  by  the  dty 
conndL  It  follows  that  the  court  did  not  err 
In  striking  out  ^t  portion  ot  ttie  answer. 
City  of  Pasadena  v.  Stlmson.  91  OaL  288^  27 
Pac.  Rep.  604. 

After  the  re8<dutlon  at  Intention  passed  by 
the  dty  coondl,  dedailng  its  Intentbm  to 
open  and  extend  Second  street  and  the  Mdt 
nance  or  resolution  providing  for  the  pro- 
posed work,  were  introduced  In  evidence,  and 
pUUntlff  had  rested  Its  caae^  dafendant  of- 
fered In  evidence  all  the  proceedings  and 
records  In  the  matter  of  opening  Second 
street  for  tiie  allied  purpose  ct  ^o'^big: 
a)  Tbat  tba  jnrisdletkoal  facta  nqnlnd  by 
section  6  of  the  act  of  March  6,  1889,  had 
not  been  pamai,  and  did  not  eilat  (iO 
That  flwrs  was  no  street  saperlntendent; 
that  none  was  erer  appirinted;  that  the  par> 
son  attempted  to  be  appointed  waa  not 
eligible,  and  did  not  qualify,  and  that  he 
was  at  the  time  of  the  attonpted  ivpolnt> 
ment  and  pretended  service  a  member  of 
the  board  of  tmstees  of  flw  tktr  ct  Santa 
Ana.  (8)  That  no  pnblicati<m  of  notice  waa 
erer  mad^  aa  reoidred  1^  section  8  of  saldi 
act  ObJeetlM  was  made  to  Ihm  Intvotoy 
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Hon  <tf  the  rec(»rd  erldeDc^  and  eartalnea 
bj  tbe  oonrt,  and  the  raUng  Is  assigned  «a 
ezior.  The  statenuat  falls  to  show  In  what 
tbe  profflored  erldoice  consisted,  and.  In  the 
absence  of  aU  information  as  to  the  con- 
tents or  character  of  the  srldance  <riCered, 
we  cannot  say  whether  it  was  material  or 
pertinent  to  any  Issue  la  tbe  cose.  Error 
mnst  be  shown,  and,  In  tbe  absmoe  of  aH 
showing,  will  not  be  preetuued.  The  bonds 
ct  Humphry  and  Biead,  offered  In  eri- 
deoce  for  the  purpose  of  proving  tiiat  the 
obligors  were  bound  to  pay  tiie  ff*pMiaft 
opening  the  street,  were  properly  exclnded, 
as  not  wlttiin  the  Issues.  If  thay  estab- 
lished anything  in  the  case,  it  was  that  por> 
thm  of  the  answer  which  had  been  stricken 
oat-  The  mere  tact  that  IndlTldvals  hare 
BiUiecribed  money  or  glvpn  a  bond  to  a  city 
to  contribute  towards  the  expeoMe  of  lay- 
taig  out  a  street  will  not  Tttlato  the  proceed- 
taigs,  or  prove  that  tbe  land  was  takoi  for 
the  accommodation  of  private  persons,  and 
not.  tm  public  nses.  Parks  t.  Boston,  8 
Pick.  218;  Copeland  t.  Packard,  16  Pick. 
£17;  Stilson  t.  Board  of  Com'ra,  52  Ind.  213. 
There  Is  no  doabt  that  In  many  Instances 
of  attempted  taking  of  private  property  for 
public  uses,  It  devolves  upon  the  courts  to 
determine  whether  or  not  the  use  Is  a  pttb- 
Uc  ose.  CoosoUdated  Channel  Oo.  v.  Cen- 
tral Pac  R.  Co..  51  CaL  280;  Vorick  v. 
Smith.  6  Paige.  159;  Loan  Ass^  r.  Topefca, 
■M  Wail.  656.  These,  howevw,  are  excep- 
tions to  a  geoMol  role  which  recognizes  in 
the  legtshitlve  department  the  source  of  the 
power  to  determine  what  shall  be  held  to 
be  a  puUlc  use.  and  the  action  of  the  legls- 
latore  on  the  questioD  is  not,  except  In  ex- 
treme eases,  open  to  review  by  tbe  courts. 
Napa  Valley  B.  Oo.  v.  Napa  Co.,  30  Cal  437. 
That  the  use  of  land  for  public  streets  In  an 
Incorporated  town  Is  a  public  ittc  is  true  be- 
ymd  controversy.  And  when,  as  under -the 
statute  of  March  6,  1889,  tbe  duty  of  deter- 
mining the  necessity  for  opening  such 
streets,  and  where,  as  under  that  statute, 
the  official  declaration  or  order  opotlng  a 
street  Is  made  condnsive  evidence  of  the 
lueessity  therefor,  the  field  of  Inquiry,  in 
pffoceedliigs  tar  the  condemnation  of  land 
for  Boch  purposes,  is  confined  to  compara- 
tive narrow  limits.  The  answer  contains 
no  all^atlons  of  any  defect  or  irregularity 
in  the  proceedings,  and  hoice  there  was  no 
issue  under  which  such  evidence  was  ad- 
missible, "nie  case  of  Los  Angeies  Oo.  r. 
San  Jose  Land  &  Water  Oo.,  99  CaL  93.  80 
Pac.  Rep.  969,  Involved  a  like  principle  wlUi 
that  ui^^  by  appellant  here,  althon^  un> 
der  a  different  statute. 

The  next  error  assigned  relates  to  the  «x- 
ehurton  of  evldenee  offered  by  defSndant  to 
show  the  uses  and  purposes  towtdch  the  hmd 
iwoposed  to  be  taken  could  property  be  applied, 
in  proeeedlngs  for  the  mndenmallon  of  lend 
the  present  nuulcet  valus  of  the  land  Is  the 
■esaofs  Qt&bxaum,  and  not  Its  ndMlnass 


to  ttie  owner  or  to  Ibe  partfss  sstfdng  to  ooa- 
demn  it    By  the  term   "prosent  moitol 

value**  Is  meant  not  vrtiat  ttte  owner  could 
realise  at  a  forced  sale,  but  **tbe  prlise  tliat 
he  could  obtain  after  reasonable  and  ample 
time,  snch  as  would  ordinarily  be  taken  by 
an  ownor  to  make  sale  oC  like  pn^erty.** 
BaUway  Co.  v.  Woodmff,  40  Azk.  880^  5  & 
W.  R^.  792.  In  Boom  Ca  r.  ^ttenon,  98 
U.  S.  408,  It  was  said:  *inie  tngnlcy  In  raeh 
cases  must  be,  what  Is  the  property  worth  In 
ttie  maiket,  viewed  not  merdy  wftti  reOer* 
ence  to  flie  uses  to  w1i!(^  it  la  at  tbe  time 
ai^ed,  but  with  reterence  to  tbe  noes 
to  which  It  is  philnly  odaptedT-^t  im  to 
say,  what  It  Is  worth  from  Ito  araOabOlty 
for  valuable  uses."  Again,  the  court  eaya: 
"As  a  general  thing,  we  should  aaj  Otat  the 
compensation  to  tiie  owner  Is  to  be  eetlmnted 
by  refwence  to  tbe  uses  for  wbldi  tbe  prop- 
^ty  Is  BUltableb  having  r^^ard  to  tba  ^toting 
business  or  wante  of  the  community,  or  audi 
as  may  be  reasonably  expected  In  the  imme- 
diate future."  The  peculiar  fitness  of  land 
tfx  particular  purposes  is  an  element  In  es- 
timating its  value  which  may  be  shown, 
and,  when  It  appeara,  forms  a  factM-  In  solv- 
ing the  problem  of  maricet  value.  Town  Co.  v. 
Neale,  78  CaL  63.  20  Pac.  Rep.  B72:  Id.,  88 
Oal.  50,  25  Pac  Rep.  977;  Water-Works  t. 
Drinkhouse,  92  OaL  628,  28  Paa  Rep.  6SL 
One  of  the  questions  ruled  as  inadmlssiUe 
was  the  following:  "For  what  purpose  oonM 
that  property  be  used  properly  ?"  No  doubt 
the  land  In  question  oould  be  properly  oaad 
for  a  great  variety  of  purposes,  bat  ft  ta  not 
perceived  that  such  fact  would  enUs^ten  a 
iurj  upon  the  qnestlwi  of  its  valu&  Whetlier 
or  not  it  was  adapted  to  and  peculiarly  suit- 
ed for  some  spedflc  pttrpose  Is  quite  a  dif- 
ferent proposition,  and  testimony  was  fntr»- 
duced  In  reference  to  its  qnallttea,  locatltMi. 
sunonndlngs,  etc.,  all  of  which  was  primer. 
The  following  question  was  asked  by  defend- 
ant: "What  are  the  characteristics  or  qual- 
ities at  the  land.  Mr.  Palmer,  that  RDder  It 
suitable  for  a  courthouse?"  Slndlar  qnee- 
tlons,  teaditig  to  draw  out  testimony  showing 
the  adaptotion  of  the  land  for  a  college,  axkd 
for  the  purpose  of  a  school,  etc.,  were  put, 
and  ruled  out  on  the  objectlim  of  plaintiff, 
and  the  rulings  are  assigned  as  error.  I  am 
of  opinion  the  court  erred  In  some  of  these 
rulings.  The  rule  as  entmeiated  by  Lewis  en 
Qmlnent  Dematn,  at  seetlen  479.  Is  a«  fsl> 
lows;  "The  conclusion  from  ^e  authorities 
avd  reason  at  the  matter  seems  to  be  tSkat 
wltnessos  should  not  be  allowed  to  give  thak 
opinions  ss  to  the  valne  of  pn^erty  for  a 
partioalar  purpose^  but  should  state  tte  mar* 
ket  value  In  view  of  any  purpose  to  vrtiUh  It 
is  adapted.  The  oondltloa  of  tbe  pwapMty 
and  all  ito  surroundings  may  be  shown,  oni 
Ite  avsilaUUty  fior  any  portlairiar  usa.  U  II 
has  a  peculiar  adaptation  for  oertela  rmm, 
this  may  be  ^own;  and.  if  aneb  peenMsr 
adaptation  adds  to  Ito  value,  the  owxier  hi 
saMtled  to  the  bencftt  of  tt   B«t  wbea 
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the  facta  and  drcnnutancefl  have  been 
shown,  tbp  question  at  last  Is,  what  is  it 
worth  In  the  market?"  It  will  be  aeen  from 
the  foregdng  qnotatton,  wlildi  Is  regarded 
as  a  correct  oLpoeltlon  of  the  law  on  the 
■nbjectt  lliat  as  t»  some  ot  ttw  qoeatlons 
seeing  to  slidt  the  ralne  of  the  ivopertr  for 
a  specific  purpose  the  raUnga  of  the  oonrt 
below  wore  correct.  It  shoidd,  Itowcrer,  It 
la  thooi^t  have  poroltted  a  fall  and  free  In- 
Teatlgatlon  aa  to  the  adaptability  at  the  land 
to  the  raried  i^raetlcal  pmrpoaes  to  whlcfa  it  is 
naturally  adapted.  Ballroad  Oa  t.  Pearson^ 
36  Gal.  247.  Bndi  proof  should  be  Umlted  to 
showing  the  present  condition  vt  ttw  pn^^ 
ty,  and  the  uses  to  whldi  It  Is  adapted,  and 
may  not  ba  eztMided  to  ipecalatlTe  inqoliica 
as  to  possible  fntnre  nsea  nndor  altered  dr- 
cDUBstancfS,  which  may  or  may  not  aria^^J 

There  was  no  ecror  In  tha  roUng  of  the 
conrt  excluding  an  answer  to  the  following 
qoeatlen,  iropoimded  to  defendant  Wb*si  tea- 
tlfylng  aa  a  witness  In  his  own  btftalf: 
"QnestlML  Hare  yon  ever  received  off«« 
for  this  real  estate  property?"  The  witneaa 
bad  Jnat  testlfled  that  ba  owned  the  land  da* 
acrtbed  In  the  Readings,  and  had  resided 
(here  16  years.  Tbe  qaestkm  as  to  whetfaor 
he  had  reoelred  oScn  for  the  propoty  was, 
In  effect  to  ask  him  If  he  bad  fecdved  sncb 
offers  at  any  time  la  U  years.  The  geaml 
rale  in  estimating  the  market  value  of  prop- 
€rty  la  that  It  la  not  compateot  for  the  own- 
er to  prove  what  he  has  been  offered  for  his 
9Eoperty,  (Railroad  Oo.  Peanon,  8S  GaL 
247.)  or  what  persons  who  have  been  looking 
tor  slmUar  property  were  wQllng  to  give  for 
It,'*  (BaOioad  Oo.  r.  Keith,  fiS  Oa.  178; 
lie  wis,  Bm.  Dom.  I  446.  See.  also,  Water- 
Works  V.  Drtakhoose.  82  Oal.  028,  28  Paa 
Sep.  eSL  A  oaaa  a^parMitly  at  Tarlaaoa 
wttti  tbe  goncffal  line  of  dedstons  Is  to  be 
found  In  Mailer  v.  BaUway  Oo.,  88  OaL  240, 
9t  Pae.  Bap.  280^  la  wblA  the  ooart  hdd  a 
ifflip*lar  ijusiliuii  admlaslble,  saying:  "Bma 
flde  oflm  fat  iiropCTly  aflttd  noma  test  as 
to  Ita  tahMb  and  are,  wa  fhla^  admiaalblab** 
quoting  HattlaoB  T.  CHorar*  n  N.  T.  461. 
Tba  ease  vuled  waa  nat  In  tOMkm  to  Ilia 
ma  Ant  pilca  of  land,  bat  falatad  to  a  sOb* 
Jaet  ao  dlffanaM  aa  to  Had  noson^  to  tta 
niai  tliiirn  nailar  rtfananslnii  Iftiiadoetiln* 
of  Unite  T.  BaOimr  43&  can  be  upheld.  It 
moat  ba  ody  aa  an  akoeptlon  to  a  general 
rate  ^Mcabla  anly  In  peenuar  eaana,  at 
irtdch  tke  gteaaat  la  aot  ana  A«alB,tttlia 
wading  fone  of  Mvlte  r.  BaUway  Oow  ba 
adfltfttad,  tbB  QUatliM  put  to  dofMdant  ma 
tmpflopoi',  la  not  «'*»^*'*g  the  witaesa  to  a 
partod  naar  lk*  ttane  at  wtalA  tbm  Talne  was 
to  ba  aaewtoiaaa. 

Upon  cwaa  iiiaHilnatloo,  ivlMta  g^t  latt- 
tnOa  la  alknnd  fbr  Oa  pnrpoaa  aC  teatbiff 
irttaaiia,  onertloBa  of  ttdi  diaiactar  aa* 
oonasdad  an  an  baada  to  be  anowaUa.  ^Cbm 
jmsaUoBB  pot  npott  iioaaaiaiiilnnilMi  of  da* 
fendamm  witnaaaas  and  objected  to  Wan 
pravar.  Oaaat  Ubsaallty  la  gaops^  «Ktattd' 


ed  tn  such  cross-examlnatlotts;  and  for  th» 
pnrpoae  of  testing  the  knowledge,  Judgment, 
btea  of  the  witness  the  llboaUty  Is  wlady 
exercised.  In  each  cases,  and  for  aach  pnr- 
poses,  much  most  be  left  to  the  dlscretfoa 
of  the  trial  court,  and  It  la  only  for  an  aboae 
of  dlacrvUtm  tint  Its  action  diould  be  im- 
pngnad.  TtM  witnesses  Plnttier,  Ames,  and 
Blee  should  have  been  allowed  to  testlfj  aa 
to  ttie  market  valna  of  Oe  pn^erty.  'Buj 
ware  not  experts  In  tJia  aanre  sense  of  Oie 
term,  but  showed  such  knowledge  and  ex- 
poloKe  aa  to  Tslnaa  of  land  In  that  n^^ 
borhood  as  entitled  the  defendant  to  their 
optailOBa.  Ballnad  Ofc  t.  Bnnndl,  81  Pa. 
St  Robartaon  r.  Knapp.  80  N.  Y.  92; 
Ballroad  Oo.  Havrit.  88  Kaa.  888,  18  Pac; 
Rep.  848;  BbattoA  r.  BaOtoad  Oft,  6  Allan, 
U7;  People  t.  SanfoM,  48  Oal.  S2;  Town  Co. 
r.  Neale,  78  OaL  77,  20  Pao.  Rep.  872.  For 
the  errors  indicated  the  judgment  and  or- 
der appealed  from  should  be  reversed,  and 
a  new  trial  had. 

We  ooBcnr:  TOHPLB,  a;  BBLGHOR,  a 

EABRISONandDllHAyElN,  JJ.  For  the 
reasons  given  In  the  foregoing  opinion  flia 
jodgmoit  and  cvte  appealed  team  are  re- 
Taraed,  and  a  new  trial  wdared. 

PATBRSOM,  J.  I  eoncor,  and  reoommmd 
to  the  oonrt  below  for  its  guide  the  decision 
In  Town  Oo.  v.  Neale,  88  OaL  60,  26  Pac 
Bap.  877*  where  the  wbote  sabjeot  was  care- 
fully amsldfivad  by  tua  conrt  la  bank. 


In  re  BHORTRIDOB.  (No.  16,28B.> 
(Supreme  Oourt  of  Oaltfornia.  Sept.  11.  ISML) 
NswannBs— PuBLnHmo  TxBTntoinr— Coitmm. 

1.  Gode  Civil  Proc  |  125.  providing  that 
in  eertalD  aetloos  ttte  oourt  may  olreot  the  trial 
of  any  Usae  of  fact  to  ba  private,  and  exclude 
all  powms  ucept  the  offioen  of  the  court,  the 
parUeiL  their  witoesses,  and  coonad,  does  not 
aathwise  the  oourt  In  sueh  a  oaae  to  forbid 
pubUoatltm  of  the  teatimoDy. 

2.  The  flnding  that  a  publleatlMi  was  an 
unlawful  Interference  with  the  proceedings  of 
the  court,  within  Oode  OlvU  Proc.  |  1209.  de- 
fining oontempts,  la  not  oonolutlve  va  cer> 
tforari,  where  It  appears  that  tba  publieatlon 
could  not  possibly  uve  had  that  effect 

In  bank.  Certiorari  to  Huperior  court,  San- 
ta Olara  coonty;  W.  O.  Lorlgan,  Judge. 

Contempt  proceodini^  against  Obarlea  M. 
Shonrldge,  publlaber  of  the  San  Jose  Mercu- 
17,  tor  publishing  oertala  testimony  in  dla- 
obedlenoa  to  an  ord«r  of  conrt  Judgment 
of  gnaiy.  Bhortridge  bringa  carttarari.  Be- 
varaed. 

JdbA  &  Bldiafda»  Baataal  if.  Shortrldgek 
and  D.  K.  Delmaa,  fior  patmeasr.  9m.  U. 
Spsaew,  D.  W.  Buniiaid,  aad  ir.  Bowdi^ 

8Br  NBpOlldMl, 

PATBR80N,  J.  Wlisa  Ilia  «aaa  aC  Prioa  T. 
PHaa  aa  aotloB  tor  fltrotoa  mt»  caBad  fi» 
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trial  la  flie  raperlor  coort  of  Santa  COam 
coonty,  Qie  court  was  advlBed  tliat  the  erl* 
dence  would  probably  be  of  a  filthy  nature, 
and  tberenpon  made  an  order  directing  "that 
during  tbe  trial  all  persons  be  excluded  from 
tbe  court  room  except  the  officers  of  the 
court;  the  parties,  and  thrtr  coons^"  It 
was  furthw  oidwed  '^tbat  no  public  reptxt 
or  pubUcatltm  of  any  dtiaracter  of  the  testi- 
mony In  the  case  be  mad&"  On  tbe  fidlow^ 
ing  day  the  petitioner  herein  causod  to  be 
published  In  tba  Ban  Joee  Mereary»  a  news- 
paper of  which  he  was  the  editor  and  pub- 
ttsher,  an  artlde  referring  to  the  order  of 
the  court  and  f'^>wt«f*"<ng  what  ptuported  to 
be  tbe  testimony  <a  the  witnesses.  Upon 
an  affid&Tft  setting  fbrth  tiie  facta  stated, 
the  court  made  an  order  commanding  Short- 
ridge  to  Bppeat  and  flbow  ctnae  wily  he 
should  not  be  adjudged  guilty  of  contempt. 
Mr.  Sbwtridge,  In  Us  answer  and  at  the  heuv 
ini^  dlsdiaimed  any  Intoitlcsi  io  reflect  upon 
the  court  oe  show  any  disrespect  thet^or,  and 
claimed  that  In  publishing  a  fair  and  true  re- 
port at  tbe  testlmmqr  and  proceedings  he 
was  simply  exwdslng  a  constitutional 
with  which  the  court  oould  not  Interfere  1^ 
order  or  otherwise.  Thereafter  an  opinion 
was  filed  showing  tiiat  the  learned  Judges  of 
the  court,  smslble  of  ttie  deUcate  position 
they  occupied  in  determining  the  scope  of 
tiieir  own  Jadldal  powers,  bad  given  tiie 
subject  most  careful  consideTatlon.  and  hold- 
ing it  to  be  tbxSr  duty.  In  support  of  tite 
tumor  at  tiie  state  and  the  dlgnl^  ct  the 
ooort,  to  pnnldk  the  respondent  for  Tl<^ting 
the  order.  A  Judgment  was  entered  adjudg- 
ing Shortridge  guilty  of  contempt  of  court, 
and  wderlng  him  to  pay  a  fine  of  $100. 
Thraeupcm  the  petitioner  herein  applied  for 
a  writ  of  certiorari,  which  was  granted,  and, 
the  matter  haTlng  been  heard  and  submitted, 
we  are  now  called  upon  to  det^mlne  wheth* 
er  tiie  court  exceeded  Its  Jurlsdlctioa  In  ad- 
judging the  petitioner  guilty  of  contempt  on 
tbe  &cts  stated.  In  support  ot  the  order 
uniOer  cmislderatton,  counsd  for  respondent 
rely  upon  two  propositions,  namely:  First, 
that  the  order  was  authorized  by  sections 
125.  1208,  subsecs.  S,  9^  Code  OItII  Proc.; 
and,  second,  that  the  publication  was  an  in- 
terference  with  Judicial  proceedings  which 
the  court  bad  the  Inhermt  power  to  punish 
as  a  contempt. 

1.  The  sections  referred  to  read  as  follows: 
"Sec.  125.  In  an  action  tor  divorce,  criminal 
conversation,  seduction  or  breach  of  promise 
of  marriage,  the  «nrt  m^  direct  the  trial 
of  any  issue  at  tact  Jt^ed  thw^  to  be 
private,  and  may  exclude  all  persons  except 
tb»  ofllcers  of  the  court,  the  parties,  their 
witnesses  and  counsdl;  provided  that  In  any 
cause  the  court  may,  in  the  exwdse  at  a 
sound  dlscreti<m  during  the  examination  of 
a  witness,  exdnde  any  or  all  other  witnesses 
in  the  causes"  "Sec.  1200.  The  following 
acts  or  omlssSons.  In  req;>ect  to  a  court  of 
Justice  or  proceedings  therein,  are  contempts 


(CaL 

of  the  authority  at  the  court;  *  *  *  (5> 
Disobedience  tst  any  lawful  Judgment,  order 
or  process  at  the  court  •••<©)  Any 
otbw  unlawful  iatesTtenaea  wltii  the  process 
or  proceedings  at  a  court"  It  may  be  well 
to  note  that  petitltmer  was  not  a  party,  a 
witness,  or  an  officer  of  the  ooort,  and  that 
no  order  was  made  excluding  the  witnesses 
from  the  court  room.  The  anestiai.  there- 
fore, whettur  a  witness,  party,  offlcer,  or 
otiker  person  orer  whom  the  oonrt  has  ac- 
quired Jurisdiction  may  be  punished  tor  dis- 
closing testimony  when  the  trial  Is  had  with 
dosed  doors,  and  the  question  whether  it 
Is  a  contunpt  for  a  nnnpapw  to  paMlsh 
the  evidence  after  an  order  has  been  made' 
excluding  the  witnesses  from  the  ooort  room 
during  the  trial,  most  be  ehmlnated  from 
the  consideration  of  the  case.  The  court 
planted  itt  cmdnakHi  saoarely  upon  tiw 
ground  that  **tbe  evldoit  purpose  at  the  act 
was  that  in  cases  of  divorce  *  *  •  Su 
entire  evidence  should  not  be  produced  be- 
fore the  pubUc,"  saying:  **Of  oonrse^  tiw 
main  purpose  of  this  enactment  was  to  pro- 
mote public  mMSls.  •  •  •  How  the 
public  morals  can  be  promoted  by  detailing 
to  the  world  the  testimony  In  low  and  lllttiy 
divorce  cases,  or  blasonlng  forth  the  fatjaxles 
that  some  ponv  onfiortonato  glxl  may  have 
suffered,  or  heralding  the  otmnection  at 
good  and  respectaUe  and  moral  people  when 
they  are  uuftuUmatrfy  and  unwlIUnaay  as  wl^ 
nesaes,  is  something  that  tba  onirt  cannot 
understand,  and  wtiUb  the  legialatore  xat- 
questionaUy  Intoided  to  inmhlblt.  •  *  • 
It  is  the  disposition  of  every  man  to  protect 
his  fireside.  It  is  his  disposition  to  nlse  hto 
children  up  in  the  niOTsl  way.  It  is  his  de- 
sire to  keep  all  contaminating  influences  fron 
them,  and  I  think  the  legislature  has  wisely 
and  properly  placed,  in  these  partieolar  ac- 
tions, the  power  in  the  coort  to  do  so,  anA  th&t 
the  court  would  berecresnttoftoduty  If  ltdid 
not  undertake  to  discharge  the  duty  cast  np>  ' 
on  It"  Every  <me  who  has  the  wdfare  of  so- 
ciety at  heart  will  doubtless  agree  with  the 
learned  Judges  of  the  comt  bdow  in  thdr 
ophilcm  as  to  tiie  policy  of  a  law  witidi  would 
prevent  the  publication  of  such  mattns  ss 
they  complained  of;  but  the  cMUtmetion  plac- 
ed upon  the  provMmis  of  the  act  qiuited  above 
Is  not  we  think,  authorised  by  the  langaage 
of  the  section.  In  this  eoontiy  it  Is  a  first 
principle  that  the  people  have  tiie  rla^it  to 
know  what  Is  done  In  their  coortB. 
old  theory  of  govanmoit  which  invested 
royalty  with  an  assumed  perfectioD,  prectnd- 
Ing  the  possibility  at  wtoag,  and  denying 
the  right  to  discuss  ite  oondoet  at  pnblic  \ 
affalns,  is  opposed  to  the  genius  at  oar  In- 
stitutions, In  irtildi  the  sov^^gn  will  <A 
the  people  Is  the  paramount  idea;  and  the 
greatest  publicity  to  the  acts  of  those  hold- 
ing posittMis  of  public  trust  end  the  greatest 
freedom  in  the  discussion  of  the  iHroceedlnga 
of  public  tribunals  that  Is  consistent  with 
truth  and  decency,  are  regarded  as  sasnntirt 
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to  the  public  vdfare.  Therefore,  when  It 
Is  dalmed  that  thia  right  has  In  any  man- 
ner been  abridged,  snch  claim  must  find  Its 
support,  If  Any  there  be.  In  some  llmltatloii 
expressly  Imposed  by  the  lawmaking  pow- 
er, or  the  right  to  exerdse  the  authority 
claimed  must  be  necessarily  Implied  as  es- 
sential to  the  execution  of  ttw  powers  ex- 
pressly conferred.  We  find  no  expression 
In  the  section  referred  to  upon  which  such 
a  claim  can  be  based.  If  the  legislature  had 
Intended  to  prohibit  the  publication  of  pro- 
ceedings In  cases  tried  with  closed  doors,  It 
would  have  been  easy  to  declare  Its  will 
Id  that  regard  In  express  terms.  It  has  not 
done  so,  and  the  right  claimed  Is  not  es- 
sential to  the  execution  of  the  anthwlty  con- 
ferred by  the  section.  The  assumption  that 
the  object  of  the  statute  was  to  protect  the 
public  from  the  ccmtamlnating  Influence  of 
prurient  revelations  otten  made  in  actions 
of  dlTorce,  seduction,  and  criminal  conveisa- 
tlon  Is  unwarranted.  The  object  of  the  act 
Is  palpable.  It  was  to  secure  decorum  In  th& 
conduct  of  trials  InTtdrlng  ^e  ration  of 
the  sexes,  and  to  protect  witnesses  of  re- 
fined senribllltles  from  the  ordeal  which  they 
might  otherwise  bare  to  pass  through  In  glv- 
fag  testimony  of  a  delicate  or  filthy  nature 
In  the  presence  of  a  crowd  of  vulgar  or 
curious  spectators.  To  give  effect  to  the  sec- 
tion no  other  Intention  on  the  part  of  the 
legislature  Is  necessarily  Implied,  and,  pro- 
ceedings for  contempt  being  criminal  In  their 
nature,  no  xvesnmptlon  should  be  Indulged. 
Section  1032.  Pol.  Oode,  adds  no  <itrength 
to  the  position  taken  by  counsel  for  respond- 
ent. What  has  been  said  of  section  125, 
Oode  ClTll  Proc..  Is  applicable  to  section 
1032,  and  may  be  stmimed  up  In  the  propo- 
sition that  the  public  hare  the  right  to  know 
and  discuss  all  Judicial  proceedings,  unless 
such  right  Is  expressly  Interdicted  con- 
stitutional or  statutory  proTlsions,  <x  unless 
the  publication  prohibited  by  the  oider  ot 
the  court  is  of  such  a  nature  as  to  obstruct 
or  embarrass  the  court  in  Ita  admiiUstm^ 
tlon  of  the  law  and  the  execution  of  flie  pow- 
ers expressly  conferred  upon  It 

2,  Counsel  for  petltlaur  contend  with 
much  emphasis  that  any  act  of  the  legis- 
lature or  of  the  court  attempting  to  deprive 
the  people  of  the  right  to  be  bUGormed  of 
Judicial  proceedings,  or  to  puUlsh  or  discuss 
tiw  same,  is  void.  It  la  said  secrecy 
and  silence  in  such  mattna  are  utterly  re- 
pugnant to  Ote  spirit  of  onr  instltattrau,  and 
opposed  to  tlie  omatttatlonal  dedaratloa  ct 
right  Willi  respect  to  free  speech  and  the  lib- 
erty of  ttn  Kveas.  Frorlaloiia  ot  tbB  Oodes 
are  cited  showing  that  the  legislature  has 
•outfit  to  abridge,  ralliw  than  to  extend, 
the  crannuotlaw  rltfit  ot  tlie  courts  to  pirn- 
lah  tor  contempt  Moat  of  Ouan  relate  pore- 
ly  to  qoeatlona  of  Ubd.  but  oaa  ot  them— 
a  recent  act  of  the  legislature— provides 
tliat  **no  mwMlk  or  puUlcatUm  reflecting  up- 
on cr  eoncendng  any  ocmrt  or  any  oflloa' 


thereof  shall  be  treated  or  punished  as  a 
cont^pt  of  said  court,  unless  made  In  the 
immediate  presence  of  such  court  while  in 
session,  and  In  such  manner  as  to  actual^ 
Interfere  with  Its  proceedings."  St  1891, 
p.  7.  But  we  know  of  no  decision  which 
supports  the  proposition  contended  for.  No 
authority  has  been  found  which  denies  the 
inherent  right  of  a  court,  In  the  absence  of  a 
limitation  placed  upon  It  by  the  power  which 
created  It,  to  punish  as  a  contempt  an  act 
whether  committed  in  or  out  of  Its  presence, 
which  tends  to  Impede,  embarrass,  or  ob- 
struct the  court  In  the  discharge  of  Its  du- 
ties. It  Is  a  doctrine  which  Is  admitted  In 
all  Its  rigor  by  American  courts  everywhere, 
and  does  not  need  the  support  of  foreign  au- 
thorities, based  upon  the  fictiMi  that  the  maj- 
esty of  the  lElng,  represented  In  the  persons 
of  the  Judges,  Is  always  pres«it  in  the  court 
It  is  founded  upon  the  principle— whldi  Is 
coeval  with  the  existeaice  of  the  courts,  and 
as  necessary  as  the  right  of  self-protection— 
that  It  Is  a  necessary  Inddcait  to  the  execu- 
tion of  the  powers  conferred  upon  the  court 
and  Is  necessary  to  maintain  Its  dignity, 
If  not  its  vwy  eUst^icfc  It  exists  Inde- 
pendently of  statute.  The  legWatlve  de- 
partment may  r^nlate  the  procedure  and 
enlarge  Uie  power,  but  it  cannot  without 
troiching  upon  the  coDstltnllonal  powers  of 
the  court  >nd  destroying  the  autonomy  of 
that  system  of  pfatyv*  nni^  balances  which  Is 
<Hie  1^  the  chief  features  of  our  triple^e- 
partment  form  of  government,  fetter  the 
power  itself.  In  Arkansas  the  legislature 
sanctioned  the  power  of  the  court  to  punish 
as  contempts  certain  enumerated  acts,  and 
no  others.  The  court  held  that  the  sanction 
was  merely  declaratory  of  the  common  law, 
and  that  the  prohibitory  clause  was  enti- 
tled to  respect  as  an  opinion  of  a  co-ordinate 
branch  of  the  government  but  was  not 
Mnding  upon  the  courts.  State  v.  Morrill, 
le  Ark.  884.  This  decision  U  In  line  with  aU 
the  authorities.  Although  the  power  Is  nee- 
eosarily  an  arbitrary  one  to  a  great  oteut, 
It  has  been  exercised  by  the  courts,  in  this 
country  at  least  only  aa  an  auxiliary  means 
to  attain  the  ends  of  Justice.  If  abused  by 
the  Judges  at  all,  It  baa  been  only  In  the  rar- 
est hutances.  No  one  has  realized  more 
ttmn  tlie  Judges  fluana^Tes  fb»  tact  thaX 
a  court  osanot  oooce  the  respect  of  the  peo- 
ple foe  ttmkt  or  Its  dedriona,  and  ttie  ray 
ddlcacy  ot  tbe  power  liaa  proved  to  be  a 
saf^ruard  against  Its  abuse.  To  this  alone 
must  be  attributed  the  fact  that  althoutfi 
the  Inherent  power  refored  to  has  been 
claimed  and  exerdsed  by  the  courts  of  tbla 
country  since  the  wgaolsatlon  of  the  gov- 
ernment the  framers  of  the  oonstitutlMis 
In  all  the  states  oC  ttw  Union  enept  Qeor* 
gla  and  Louisiana  have  de«ned  It  mmeo- 
essary  to  place  any  limitation  upon  the  pow- 
er of  thdr  courts  to  punish  for  oontanpta. 
Stlm.  Amer.  St  Law,  f  082. 
Did  the  article  tn  QneaUom  tend  to  smbar- 
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rass.  Impede,  or  obstrnct  the  admlnlstratlDn 
of  Justice?  If  It  did,  the  petitioner  Is  guUty 
of  contempt,  regardless  of  the  order.  In 
determining  the  qneatl<n  wheth^  the  con- 
duct of  the  petitioner  iras  an  onlawfol  In- 
terference with  the  proceedings  of  the  court, 
the  order  itself  is  a  false  quantity.   As  said 

hli  counsel  at  the  argoment:  "If  the 
law,  tmder  the  circamstances.  prohibited  the 
irablicatlon,  the  order  of  the  eoort  was  snpo:- 
ftnous;  and  the  petitioner  is  censurable,  re- 
gardless ot  that  wder,  for  the  all-snffldcut 
reason  that  he  has  violated  the  law.  If,  on 
the  other  hand,  the  law  did  not  prohibit  the 
publication,  the  petitions  had  ttke  right,  un- 
der the  law,  to  make  It,  and  that  ri^t  oould 
not  be  abridged  or  taken  away  by  an  order." 
The  constitution  of  evra-y  state  in  the  Union 
guarantiee  to  every  dtlien  the  rl^t  to  free- 
ly speak,  writs,  and  publish  his  sentiments 
on  all  subjects,  and  prohibits  the  passage  of 
any  law  '*to  restrain  or  abridge  the  lib- 
erty of  apeedi  or  of  tiie  press."  What  one 
may  lawfully  speak  he  may  lawfully  write 
and  publish.  The  rights  thus  preserred  by 
the  ocmstltutlon  are  dear  to  the  heart  <rf 
erery  American,  and  their  exercise  can  be 
complained  of  by  the  courts  in  a  summary 
proceeding  only  when  the  publication  or  the 
speech  interferes  with  the  proi>er  pnform- 
ance  of  Judicial  duty.  If  there  has  been  no 
such  interference,  there  has  been  no  con- 
tempt In  the  article  complained  ffit  we 
find  aotblng  whltih  could  have  interfered 
with  a  fan  and  fair  ISTestigation  of  the  met. 
Its  of  tiw  case  thai  on  trial  The  ease  was 
before  the  court  without  a  Jury.  It  is  not 
dalmed  that  tiie  petitioner,  in  his  report, 
mutilated  the  testimony,  mispepresented  or 
reflected  upon  the  Judge,  attempted  to  bittiii- 
Idate  or  swerre  any  wttneaa,  er  to  dictate 
to  any  <»e  connected  with  ttw  trial  what 
Ids  action  should  be  in  regard  to  any  mat- 
ter. How,  thai,  oooM  audi  an  article  In* 
termpt  the  orderty  eomQaet  of  a  trial,  or 
tend  to  iDdnco  a  ftUura  of  Jvtic*?  With 
the  moral  aspect  of  the  ease  we  hare  noth- 
ing to  do.  The  oonrta  are  not  cons«*TatorB 
of  pnUle  morolSL  Rules  altecting  the  ceo- 
dnct  and  morals  of  the  community  must 
proceed  from  the  legtelatlre  department  It 
is  aiKned  wltik  some  planalbllity  that  tiie 
publication  ot  the  testimony  might  deter 
timid  and  ItliSdy  sensltiTe  witnesses  from 
making  dtoclosores  whldi  they  would  make 
If  assnred  that  their  ntteraneea  would  not 
be  given  pabUdty.  Bat  Itala  to  an  argn- 
ment  whldk  would  apply  to  all  cases,  and 
rests  upon  the  erroneous  assumption  that  a 
wltnssa  win  Tlolate  his  oatlk  to  tdl  the.tnitb. 
and  ibe  whole  truth,  to  save  himself  from 
the  mortiflcatioo  incident  to  the  rdatkm  and 
pablidty  <tf  certain  dlsagreeaMe  facts  trtth- 
In  bto  knowtodse.  nun  te  no  ml  danger 
of  SDdi  a  rasntt.  Tba  testimony  whldi  a 
witness  gives  In  a  court  of  Josttos  Is  not 
flke  diBCOHlon  of  m  totdo  volmrtarBr  selected 

Ufflp  and  for  vhMk  lis  may  chosss  Us 


language,  and  use  chaste  or  midiaste  words, 
regardless  of  tike  truth  of  the  facts  he  Is 
required  to  detail;  and  evory  witness  is 
supposed  to  appreciate  this  fact,  and  to 
speak  the  truth  without  regard  to  tlie  qoes- 
tton  who  or  how  many  will  be  Inftmned  ot 
the  proceedings.  .  We  are  aware  of  the  fact 
that  tii«re  are  Ehi^lsh  precedents  Cor  bedd- 
ing that  the  courts  possess  and  ezerdse  the 
power  to  prohibit  In  all  eases  tike  pnbll cation 
of  tiietr  proceedings;  but  we  know  4rf  no 
decision  in  this  country  upholding  the  rigbt 
of  a  conrt  to  make  such  prohlUtloD,  except 
where  the  publication  tended  to  interfere 
with  the  proceedings  beforo  the  court 
Bia(A8tone  lays  It  down  as  tiie  law  of  Bng- 
land  in  hfs  day  that  it  was  unlavrfol  and  a 
contempt  of  court  "to  print  false  accounts 
(or  wen  true  ones  without  prop^  permis- 
sion) of  causes  then  dependent  In  judgment" 
4  BL  Comm.  285.  Several  BngUsh  cases  are 
dted  wfaidi  seem  to  hold  tills  doctrine  to 
the  «ttent  stated.  But  preoedotta  pronral- 
gated  at  a  time  when  the  ministers  of  tiie 
crown  claimed  and  exerdaed  the  rl^t  to 
selEe  a  newspaper,  and  stifle  the  voice  of  its 
editor,  when  books  were  destroyed  and 
speeches  suppressed  to  subserve  political 
purposes,  are  of  tittie  valne  in  this  age,  and 
especially  in  this  country.  It  was  to  fw- 
ever  stamp  out  such  a  claim  and  prevent 
such  occurrences  tiiat  tiie  fTamwa  of  oar 
conatitutions  tnoorporated  tiMreIn  tlie  guar- 
anty of  liberty  of  speeedi  and  of  tlie  press 
This  ctmstitntional  llber^,  as  Judge  Oooley 
says,  "Implies  the  rl|^t  to  freely  utt^  and 
puMIsh  whatever  the  dtlsen  may  please, 
and  be  protected  against  any  reaontibOity 
fw  so  doing,  except  so  far  as  sni^h  poblica* 
tions,  from  their  blaai^emy,  obsccoilty,  or 
seandakms  diaractw,  may  be  a  pnUlc  of- 
fense, or  as  17  ttnfr  fslsdiood  sad  maBot 
they  may  Injuriously  affect  the  standing; 
reputation,  or  pecnntary  taitwests  of  tniU* 
vldnals;  *  •  •  Implies  not  only  liberty  to 
publish,  but  complete  immunity  from  legal 
censure  and  ponirtunent  for  Ow  poUlcatka. 
BO  Umg  as  It  la  not  harmftal  m  Ita  ch  a  meter 
when  tested  by  sudi  standards  as  the  law 
affords.'*  Oooley,  Const  Urn.  p.  481.  IJb> 
erty  of  the  press  must  not  be  iwrfiiMimias 
with  mere  license.  liberty  of  tbm  preas 
stops  wbero  a  ftirttier  sxerdse  wooM  Invade 
the  rights  of  others.  Ttato  prorlaton  of  the 
eoostltathm  does  not  anflxnise  a  nsorpstlm 
of  the  functions  of  the  courts.  Under  the 
plea  of  tiw  Uber^  of  ttw  press,  m  news' 
IMver  has  no  r4M  to  sssafl  ttUgaato  dni^ 
Ing  tiie  progress  of  a  trial,  intimidate  wtt- 
nessBS,  dictate  mttets  or  jodgments,  or 
spread  before  Juries  Its  opinion  at  the  mer- 
its cases  itUtSi  arc  on  trlsL  As  stsisd 
bsCora*  what  msy  bo  wptAm  may  b»  wrtt- 
tsn;  and  tiM  enmcso  ot  Hw  jsotKMtlkn 
to  tme,  that  irtiat  may  not  be  ivoksn  nndar 
such  drcnmstaneaa  may  not  be  mlHaai  As 
lbs  artlcto  In  qnestlmL  doss  not  go  b^ronf 
thsss  UmltatiODS,  and  aa  ttie  ssettoii  nsOv 
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wliicb  th*  «rart  below  proceeded  to  Judg- 
ment dearly  does  not  authorise  the  order 
which  was  made,  the  proceedings  must  be 
annulled. 

Counsel  for  respondent  claim  that  the  find- 
ing of  the  court  that  the  publication  was 
an  unlawful  Interference  with  Uie  proceed- 
ings of  the  court,  and  therefore  a  contempt, 
must  be  taken  as  condusive.  But  where  It 
appears  from  all  the  facta  found  that  the 
publication  could  not,  under  any  drcum- 
Btances,  constitute  a  contempt,  a  Judgment 
thereon  Imposing  a  fine  or  Imprisonment  Is 
a  nullity.  It  te  ordered  that  the  proceedings 
of  the  court  under  review  be,  and  they  are 
hereby,  annulled,  and  the  cl«rk  of  this  court 
is  directed  to  transmit  a  copy  of  the  Judg- 
ment to  the  derk  of  the  court  below. 

We  concur:  DB  HAVBN,  J.;  FTPZGER- 
AIJ>.  J;  HARRISON,  J.;  McFARLAKD.  7. 


PEOPLB  T.  OSBBN.  INo.  20jm.) 

(SupreiM  Oowt  of  GaUftnnis.  8<vt  28,  188S.) 

CufOMi.  Lur— Aasnnm  ov  CoinrsiL  —  Oath 
or  WiTMsas. 

1.  A  trial  for  robbery  lotted  Ave  da^s, 
three  of  whidi  were  occopied  In  hearing  24 
witnesses.  ITie  evidence  was  dreumstautial 
and  oonflieang.  BM^  that  an  orier  of  the 
ooort  Hmif^Tig  tiiij9  of  anttnwt  of  oonuasl 
to  one  hour  exceeded  the  ducretion-vy  power 
of  the  court. 

2,  A.  refasal  of  the  court  to  administer  to 
Chinese  witnesses  an  oath  other  tiian  tho  nxval 
form,  as  authorized  by  Code  Givi]  Prci.-.  Ei 
2095,  2096,  Is  not  rerersible  error;  Mich  sec- 
tSims  not  bdng  mandatory,  and  it  imt  api>ear- 
big  that  the  witnesses  regarded  some  other 
form  of  oath  ibofs  binding  than  the  usual 
form. 

Department  2.  Appeal  from  superior 
court,  Fresno  comity;  S.  A.  Bc^eat  Judge. 

George  Green  was  couvicted  of  robbery, 
and  appeals.  Berenwd. 

Frank  B.  Short,  O.  G.  Freeman,  and  W. 
H.  La  Bne^  for  appelant  Atty.  Gen.  Hart, 
for  the  People 

PBB  ODIOAlf.  By  Information,  the  do* 
fondant  and  Albert  Larsen  were  jointly  ac> 
cBMd  «f  tho  crimo  of  robbery.  They  de- 
manded aeparate  trials,  and  the  defendant 
was  flitt  Mparatefy  tried,  convicted,  and 
sentenced  to  Irai^sonment  in  the  state  pris- 
on for  Hie  tenn  of  Us  natural  life.  He  ap- 
peals from  the  Jodgment,  and  from  an  or- 
der denying  his  motion  for  a  new  trtaL  The 
Informatian  charges  tliat  deC^ndant  Mbbed 
oae  Ton  Kam,  a  Ohlnaman,  of  yiT4  and  a 
gold  watch,  the  property  <tf  one  San  Kee,  in 
eoun^  of  Fresno,  <m  the  27tb  day  of 
April,  1882.  Oonnsd  for  appellant  contend 
that  the  court  committed  several  errors  prej- 
odldal  to  the  rights  of  the  defendant,  Hm 
most  Important  of  wMch  will  be  first  con- 
atdexnO. 

It  Is  ctafemed  -Oiat  Hto  court  erred  In  lim- 
MBf  siMinsri  for  ie0BBdaBt  to  one  boor  In 


wlOtb  to  sum  np  the  evidence,  and  argue 
the  case  to  the  Jury.  The  trial  of  the  case 
occupied  five  days,  three  of  which,  at  least, 
were  devoted  to  hearing  the  testimony  of 
24  witnesses.  Wbea  the  evidence  had  been 
dosed,  and  counsd  were  ready  to  proceed 
with  their  addresses  to  the  jury,  the  court 
said  to  them:  "I  think  two  conusd  will  be 
enough  to  argue  the  case,  and  an  hour  on  a 
side."  Mr.  Freeman,  of  coonsel  for  defend- 
ant said:  "We  object  to  being  Umlted. 
The  Court:  Give  him  the  benefit  of  his  ex- 
ception. Limit  you  to  an  hour  on  a  side, 
gentlemen.  Mr.  Freeman:  Wdl,  we  ex- 
cept." Defendant  was  represented  by  two 
cotmsdora,  MeHsrs.  Freeman  and  La  Rue,  by 
whose  affidavits  It  appears  that  the  testi- 
mony of  the  24  witnesses  examined  at  the 
trial  con.<ilsted  of  over  90,000  words,  besides 
the  testimony  of  wltnosaes  taken  at  the  pre- 
liminary examination  of  defendant  and  oth- 
ers before  the  magistrate,  which  was  ad- 
mitted at  the  trial  by  stipulation,  consisting 
of  over  12,000  words;  that  tmlj  Mr.  Free- 
man addressed  the  Juiy  on  the  part  of  the 
defendant,  and  consumed  the  hour  to  whldi 
defoidant's  oounsd  were  limited,  and  clMed 
his  address  at  the  explt>atlon  thereof;  that, 

reason  of  the  limitation,  counsel  for  de- 
fendant were  prevented  from  pres^tlng 
several  Important  points  to  the  jory,  iMilch 
they  deemed  material  for  the  defense,  and 
which  th^  would  have  considered  It  thdr 
duty  to  present,  and  woTild  have  presented, 
but  for  the  limitation  of  time  to  which  they 
were  subjected  by  the  order  of  the  court; 
that  It  was  impoealUe,  fnlly  and  properly, 
to  argue  the  case  to  the  jury  for  the  de- 
fendant within  fflse  hour;  and  that  th^  be- 
lleve  the  rights  of  the  defendant  were  prej- 
udiced by  the  limitation.  The  evidence  con- 
tained In  the  bill  of  exceptions,  condensed, 
as  most  of  it  appears  to  be.  Into  the  form 
of  a  narrative,  occupies  158  pages  of  the 
transcript  Much  of  it  la  dreumstautial, 
and  an  contradictory,  as  to  nearly  all  the 
material  f&cts.  The  prindpal  questlona  as 
to  which  the  evidence  was  contradictory  and 
ctmfllctlng  were:  (1)  Was  the  defendant 
Identified  as  one  of  the  robbers  by  the  three 
Chinamen  who  were  the  only  witnesses  tiiat 
testified  In  chief  io  such  identity?  Was 
the  defendant,  at  the  time  of  the  robbery, 
at  a  place  five  miles  distant  from  the  place 
of  the  robbery?  (3)  Was  It  probable  that 
the  robbery  bad  been  committed  by  Ollff 
Ragan,  John  Fry,  aiid  George  W.  Gain?  In 
the  attempted  solution  ot  these  main  ques- 
tlcms,  numerous  subddlaiy  questlona  arose, 
as  to  which  the  evidence  was  conflicting. 

to  the  Identity  of  the  defendant,  It  was 
dalmed  Hiat  the  testimony  of  the  Chinamen 
was  inomslstent  with  what  they  had  said 
the  day  after  ttto  robbery,  and  inconsistent 
with  ttielr  tesUmony  at  tin  prdimlnaiy 
aminatlons  of  deftedant  and  aOtea  iriumi 
they  had  accused  of  the  crime.  As  to  ther 
alleged  alibi  of  tho  defendant,  four  wit- 
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Defisea,  besides  the  defendant  testified  poet- 
Urely  that  defendant  was  at  a  place  fire 
miles  distant  froin  the  place  of  fbs  robbety 
at  the  time  It  was  committed.  This  testi- 
monj  of  five  white  wltnnses  on  the  part 
at  tb6  defendant  was  Irreocmcllablj'  Inocm- 
slstent  with  that  of  the  three  Chinamen 
who  bad.  testified  In  chief  <hi  the  part  of  the 
people.  To  rebat  the  evidence  of  the  allbl* 
the  people  called  from  the  jail  Cliff  Ragan, 
who  WEB  imprisoned  on  a  charge  of  haVlng 
participated  In  the  same  robbery,  and  also 
on  a  charge  of  another  crime  distinct  from 
the  robbery,  who  testlfled  that  he  and  the 
defendant  committed  the  robbery  for  which 
dtf  endant  was  bdng  tried,  and  that  he  con- 
fessed the  crime  at  the  Instance  of  the  dis- 
trict attorney,  who  had  told  him  that  It 
wonld  be  easier  on  him  If  be  told  aB  he 
knew  aboat  It.  and  that  he  might  get  ofT 
with  two  or  tlu^e  years,  though  he  (the  dis- 
trict atttuney)  said  he  had  no  control  over 
the  amount  of  punlshmrat,  which  depended 
entirely  npcm  the  court  He  further  testi- 
fied that  he  was  about  20  years  of  age,  and 
had  senred  one  term  in  tiie  state  prison  for 
a  felony  tit  which  he  was  convicted  In  1888. 
As  to  the  contention  of  defendant  that  the 
robbery  was  committed  by  Cliff  Bagan,  John 
Doe  Fry,  and  Qeorge  Oain,  it  appeared  that, 
some  days  after  the  complaint  before  the 
magistrate  was  made  against  defendant  and 
Larsen  by  the  Chinamen,  the  same  China- 
men, or  some  one  of  them,  made  like  com- 
plaints aglnst  Ragan.  Fry,  and  Gain,  and 
that  warrants  for  the  arrest  of  these  were 
tasued,  though  Fry  and  Cain  were  not  ar- 
rested. It  also  appeared  that  the  watch 
which  had  been  taken  from  the  Chinaman 
at  Ote  time  of  the  roblMxy  was  fOund  in  the 
possession  of  Cain  soon  after  the  robbery. 
Tbla  was  explained  by  C^  In  his  teatl- 
m<»iy,  by  stating  that  be  had  received  the 
watch  from  Ragan,  and  delivered  it  to  the 
cmstsble  for  tbB  purpose  at  detecting  the 
guilt  of  Bogan,  whose  confidence  he  had  so- 
licited and  obtained  by  false  pret«iaes,  and 
tiken  betn^ed. 

The  purpose  of  the  foregoing  outlined 
flk^teton  Is  not  to  Indicate  an  oplnlmi  as  to 
the  merits  of  the  case,  except  so  for  as  nec- 
essary to  estaUIsh  a  basis  npoa  which  to  es- 
timate the  time  to  which  counsd  were  eo- 
titled,  in  which  to  sum  np  and  argue  the 
case  to  the  Jury  mi  behalf  of  the  defendant 
and  thereby  to  test  the  truth  of  the  affldar 
▼Its  Qt  coopBsd  to  the  effect  Oiat  the  time 
to  which  Uiey  were  limited  waa  Insofflident 
That  a  defendant  being  tried  an  a  charge 
of  f  dony  has  a  constitutional  right  to  be 
CuUy  heard  In  his  defense  by  connsd,  which 
it  Is  not  within  the  discretionary  poww  at 
the  court  to  deny  or  abridge,  is  not  to  be 
qnesttoned.  Tet  It  has  been  found  to  be 
in^ossiUe  to  formulate  any  abstract  role 
or  definlti(»t  by  which  the  extent  at  this 
tight  may  be  ascertained  la  all  cases.  It  Is 
also  wen  settled  that  the  court  has  a  discre- 


tionary power  to  restrabi  what  has  been 
turned*  periiaps  not  quite  ^tinraprlateiy,  an 
"abuse"  of  this  right  by  which  !s  meant  veir 
Uttle  more  than  that  counsel  may  be  restrict- 
ed to  a  discussion  of  matters  rdennt  to  the 
case,  and  restrained  frcnn  wasting  Hm  time  of 
the  court  by  useless  r^etitlon.  Bat  It 
must  always  be  a  difficult  as  wcdl  am  a  d^- 
cate  matter,  In  a  case  lUce  this,  fiw  tbe 
court  to  determine  In  advance  what  Umlta- 
tion  should  be  Imposed  upon  coodmI,  against 
th^  consent  Williams  r.  State,  60  Ga. 
889.  And  as  was  said  In  the  case  of  Peo- 
ple T.  Keenan,  18  CaL  S81:  *lf  it  [the 
omrtS  Intposes  a  UmitatUm  at  nam  190Q 
counsel,  against  their  consent  this  must  be 
dmie  at  the  risk  of  a  new  trial,  if  It  be  drawn 
by  uncontradicted  affidavits  that  the  pris- 
ono*  was  deprived,  by  the  Iimltatkm,  of  the 
(^portunlty  of  a  full  defenash  tor  ttOm  is  his 
C(»i8tltati<mal  rl^t  without  which  he  can- 
not be  convicted."  And  In  the  same  case  It 
wav  said:  "It  is  Impossible  to  deny  that  if 
tbe  nmstltutional  privllcse  of  iMfnic  heard 
by  counsd  be  allomd  at  all.  It  mobt  be  so 
admitted  as  that  the  prisons  may  have  the 
boiefit  of  a  oomi^te  dlscussimi  of  all  the 
mattras  of  law  and  evidence  embraced  by 
the  casfc"  In  that  case  It  appeared  that 
the  evidence  was  drcumstantlal  and  volo- 
mlnous,  Qmsisting  at  the  testimony  of  14 
witnesses,  (10  less  ttian  in  this  case,}  and 
that  Che  two  counsel  fdr  defendant  were  lim- 
ited to  S  honn,  1  hour  and  80  mluntes  be- 
ing allowed  to  each.  Yet  tor  tbe  error  at 
thva  Umlting  counsel,  the  Judgment  was  re- 
vised. The  affidavits  at  ooimsd  In  that 
case,  as  to  tbe  necessity  of  more  time  than 
was  allowed,  are  substantially  the  same  as 
in  this  case  In  that  case,  however,  aaa  at 
defendant's  counsel,  npoa  the  ez^r&tion  of 
the  time  allowed  him,  asked  for  farther  time, 
and  it  is  dalmed  that  tUs  difference  dis- 
tinguishes that  case  tnaa  the  case  at  bar. 
It  is  not  peinelved,  however,  that  m  repeU- 
tiffli  of  counsel's  objection  and  exo^tloQ 
would  strengthen  their  point  The  court 
without  consulting  them,  limited  them  to  one 
hour.  Th^  duly  objected  to  being  limited. 
The  coort  peremptorily  repeated  the  wder. 
They  excepted,  and  sulHnltted  to  the  coder, 
and  obeyed  It  without  bagging  fbr  a  modifi- 
cation oif  It  In  the  case  of  DlUe  t.  States 
34  Ohio  St  617,  wher^  a  inu  ae^tSaa  hsd 
beoi  taken  to  an  order  ot  the  trial  court  lim* 
itlng  counsel  to  80  mtamtes,  the  ^ipcUate 
court  said:  "Ooonsel  sofflolentiy  Indicated 
that  In  their  Judgment  tba  thirty  mlnntpw 
allowed  tor  argnuKnt  was  buaffidenl; 
prompdy  protesting  against  It  and  tbe  de- 
faodant  saved  hts  right  by  exc^ttaiff  to  the 
Umttattoi  at  the  time  It  was  Imposad.**  hi 
this  Ohio  case  the  defmdsnt  had  been  con- 
victed of  burglary  and  larceny  on  the  tesU- 
mooy  of  seven  witnesses  for  the  state,  four 
witnesses  testifying  on  the  part  of  the  de- 
fendanii,  and  mily  half  a  day  was  ocaipMl 
in  taking  all  tbe  testimony.  There  were  do 
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affldarits  of  cotinseL  The  bfll  of  eiceptlona 
contained  merely  a  atatement  of  tbe  erl- 
deoce,  tbe  order  at  the  court  limiting  counsel 
to  80  minutes,  and  the  objection  and  excep- 
tion by  defendant  From  the  nature  of  the 
evidence  alone,  It  waa  determined  that  the 
order  limiting  cfnuuel  was  In  excess  of  tbe 
discretionary  power  of  the  trial  court 
Among  other  things,  the  court  said:  *The 
court  has  no  discretionary  power  orer  the 
right  Itself,  tor  it  cannot  be  denied;  and 
hence  It  has  no  right  to  prevent  the  accused 
from  being  heard  by  comis^  even  If  the 
evidence  against  him  be  clear,  nnlmpeached, 
and  concluslTe,  In  ttie  opinion  ot  the  court 
But  the  exnclse  of  the  right  is  subject  to 
Judicial  control,  to  the  extent  that  Is  neces- 
sary to  prevent  the  abuse  of  it  •  •  •  There 
were  seven  witnesses  for  the  state,  and  four 
for  tbe  def«idant  Half  a  day  was  occupied 
in  the  taking  of  tbe  testimony.  It  was  en- 
tirely drcnmetantlal,  and  there  waa  serious 
conflict  in  it  Under  these  circumstances, 
when  the  defendant's  liberty  was  at  stake, 
and  an  l^ominloos  punishment  threatening 
him.  he  was  entllled  to  be  heard.  In  a  rea- 
BonaUe  manner,  \ty  both  counsel  whom  he 
had  employed  for  bis  defense."  Several 
cases  in  which  orders  limiting  counsd  have 
been  affirmed  are  dted  by  counsel  for  tbe 
people,  but  they  are  all  In  harmony  with 
tbe  fraegoing,  as  to  flw  ili^t  of  tbe  ac- 
cused, and  the  limitations  upon  tbe  discre- 
tionary power  of  the  court  None  Cft  them  is 
a  precedmt  tor  this  case,  except  pwbaps. 
State  V.  OolUna,  70  N.  a  241.  which.  It  is 
•aid,  has  been  revetMd  by  an  act  of  the  leg- 
islature of  that  state,  providing  that  *'any 
attfKiuiy  appearing  In  any  dvU  or  criminal 
action  shall  be  entitled  to  address  the  court 
or  Jury  for  wxuh  a  apace  at  time  as.  In  lils 
(qrinlon,  may  be  necessary  for  the  proper 
dsvdf^eat  and  presentation  of  his  case." 
tTnder  the  drcnmstances  of  this  caae,  Te 
think  the  order  limiting  cooosel  for  defend- 
ant to  one  boor  exceeded  tbe  discretionary 
power  ot  the  court  Aside  from  the  affi- 
davits of  conned,  It  appears  from  tbe  bill 
of  ^xoeptiMU  that  tbe  evldenoe  waa  votai- 
mlnous,  partly  drcomstantlal.  and  extremely 
ooofUcting;  m  ttiat  ita  eliwt  i^on  ttie  ttiree 
leading  issues,  to  say  nothing  of  Incidental 
qnestlons,  was  faitiy  debatable.  As  was 
justly  said  by  Mr.  Justice  Baldwin  In  Peo- 
ple T.  Keenan,  supra:  "It  la  very  dlfllcult 
for  a  Judge  to  determine  what  idEect  a  given 
line  of  a^nmoit  may  have  upon  a  Jury,  or 
some  one  of  them,  or  what  period  may  be 
necessary  to  enaUe  cotnud  to  xwesent  In 
tbe  aspect  deemed  by  them  important,  the 
case  of  thdr  dloxt  ^e  minds  of  men  are 
wo  differently  constituted  that  an  advocate 
may  require  much  more  for  the  statement 
and  dabwation  of  hla  view  than  another." 

Aa  only  one  of  the  othier  pohits  made  by 
appdlant  will  probably  arise  on  a  new  trial. 
Iliat  «M  only  need  be  cooalderBd.  It  to 
tbat  tbe  eonrt  erred  In  rafodag  to  adniln> 


Ister  to  tbe  Chinese  witnesses  a  form  of  oath 
other  than  the  usual  form,  as  authorized  by 
sections  2095  and  2066  of  tbe  Oode  of  OlvU 
Procedure.  In  answer  to  this.  It  Is  enough 
to  say  that  It  does  not  appear  that  the  court 
was  informed  that  those  witnesses  had  "a 
peculiar  mode  of  swearing  •  •  •  more 
stdemu  or  obligatory"  than  tbe  usual  form, 
nor  tliQt  they  bdleved  "In  any  other  than  the 
Christian  religion."  And  it  may  be  added 
that  those  sections  of  the  Code  are  not 
mandatory,  but  merely  permlsdve,  at  the 
discretion  of  the  court,  under  the  drcum- 
stances  therein  stated.  To  show  an  abuse 
of  the  discretionary  power  conferred.  It 
should  be  made  to  appear,  at  leaat  tbat  the 
witness  regarded  some  other  f<»rm  of  oath 
more  obligatory  than  the  form  usually 
adopted  In  this  state,  and  perhaps  that  be 
did  not  consider  the  latter  at  all  obligatory. 
The  Judgment  and  order  are  reversed,  and 
tbe  cause  remanded  for  a  new  trial  ■ 

McFARLAND,  J.,  (concurring.)  I  ieA 
compelled,  und«  the  authorities,  to  wmcur 
with  my  aasodatea  tn  revMslng  the  Judg- 
mmt;  bat  I  do  ao  wttb  great  rdnctance,  and 
some  doubt  The  mannor  of  nld  prlns 
courts  In  oonducting  trials,  nowadays.  Is  not 
gen«ally  subject  to  tbe  criticism  of  too 
great  cnrtaUment  of  the  privileges  of  attms 
neys.  On  the  other  band,  it  seems  to  me 
tbat  attorneys  are  frequently  given  too  much 
latitude  to  conduct  trials  according  to  thdr 
own  pleasure.  Th»  presiding  Judge  should 
always  hold  tbe  reins,  and  should  anpty  the 
cart  when  occadoa  reqolrea  It  Ndtber 
should  tbe  time  given  for  argument  always 
be  gauged  by  the  length  of  the  trial,  for 
tedious  and  useless  pnaongatUms  of  examina- 
tions and  cross-exam inatlons  of  witnesses, 
and  needleady  kmg  discosdona  oi  objections 
to  evidence,  frequently  cause  a  trial  to  drag 
through  a  couple  of  weeks,  wboi  It  should 
have  been  concluded  in  two  or  three  days.  In 
the  case  at  bar,  however.  It  seems  tbat  there 
was  a  good  deal  of  material  and  proper  ev- 
idence, which  was  conflicting  as  to  several 
mattos  impcHiant  to  the  caee,  and  neoea- 
sary  for  the  Jury  to  be  sore  about;  and.  m^ 
dOT  tbMe  drcomstuices.  one  boor  was  hardly 
suffldeut  time  for  appeUant's  ooimsd  to  prop- 
eriiy  present  bla  vlewa.  I  hope,  however, 
tbat  this  decision  wlU  not  give  trial  courts 
the  notion  that  they  can  prescribe  no  rear 
atmable  limits.  In  point  of  tlme^  to  tbe  aigo- 
ments  of  counsed. 


PSOPLB  V.  DANIBIiS.   (Now  30.980.) 
(Supreme  Oonrt  of  California.  Sept  28,  1808.) 
Absoh— ImnmoTioNs— Mauob  — CnaDMSTAiiTU& 

BVIDCHOB. 

1.  On  a  trial  for  anou  an  Instruction  that 
**malle«  within  the  meaning  the  law,  in- 
dudes  not  only  anger,  hatred,  and  revenpe, 
bat  everr  other  uniawfol  and  nnJusUflaoIe 
mottve."  18  correct;  P«l  Oode,  |  7,  anbd.  4, 
fSOTiding  that  "tbe  words  'maUee'  and  'matt- 
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doualy'  import  a  wish  to  Tex,  anuoj  or  injure 
aaotber  person,  or  an  intent  to  do  a  wrongful 
act." 

2.  An  inatrnctioD  that.  '*wliere  the  evi- 
dence Is  entire^  drcnmitantlal,  yet  ii  not  only 
conaiitent  with  the  snilt  of  the  defendant,  but 
InconBistent  with  any  ether  rational  conclu- 
■ion.  the  law  makes  it  the  duty  of  the  jury  to 
conyict.  notwithstanding  such  evidence  may  not 
he  as  satisfactory  to  thdr  minds  as  the  direct 
testimony  of  eredfhie  ^ewltnesses  would  have 
been."  is  correct.  People  v.  Cronin,  34  Cal. 
202.  followed. 

Oommlsslonen*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  B.  N.  Smith,  Judge. 

R.  Daniels  wu  oonrlcted  of  arson  in  the 
■eecmd  degree,  and  appeals.  Affirmed. 

a  O.  SteiOieiiB,  for  appellant  AUj.  Qm. 
MKTt,  for  the  Pe<^. 

BBLOHBR,  a  The  defieiidant  was  con- 
victed of  file  crime  of  anon  In  the  second  de- 
gree^ and  has  appealed  from  the  jodgmoit 
and  from  an  order  denying  hla  motion  for  a 
new  trtoL  nte  Mily  groonds  nrged  for  a  re- 
Tttsal  are  that  the  court  emd  In  giving  to 
die  Juiy  portions  vt  two  Instrnctlons  asked 
hj  the  people,  and  In  Its  niUngs  upon  the 
admlBsLbUlty  ot  ccrtidn  eridoice.  It  was 
ptored  that  the  defendant  was  inv«ent  at  the 
thne  and  place  of  the  fin,  bnt  otherwise  the 
evidence  against  him  was  endrrfy  circum- 
stontlaL  Tba  eoort  tastrncted  the  jury.  In 
the  language  of  the  Penal  Code,  that  arson 
Is  the  wflUnl  and  maUckms  burning  of  a 
btiUdlng  wlOi  Intent  to  destn^  It,  and  that 
the  (^Tense  la  divided  Into  two  degrees,  etc. 
It  ncEEt  gsn  an  bwtractlon  to  ^e  effect  that, 
to  eonstltnte  the  offense  ^rged,  Uie  Intent 
alleged  in  the  InfOrmatton  must  be  proved, 
bnt  direct  and  posltlTe  tecrtlmoiy  Is  not  nee* 
essary  to  prore  tt  It  may  be  Inferred  tnm 
the  evidence  If  there  are  ai^  fticts  proved 
whldi  satla^  the  tuT  b^<md  a  reasonable 
doubt  of  Its  existence.  Then  follows  the 
dause  first  objected  to,  In  these  words:  "The 
coore  Instructs  flie  Jury  tbat  mallc^  within 
the  meaning  of  the  law,  Indndes  not  only 
anger,  hatred,  and  revenge,  bnt  evevy  other 
lUlawfal  and  unjustifiable  motive.**  The 
only  crttldsm  of  the  Instnictlon  Is  that  'the 
deflnltim  of  malice  Is  ftitally  taUMHrrect,**  but 
In  what  respect  It  Is  Incorrect  Is  not  rtated, 
nw  are  any  anthocltles  dted.  nie  Penal 
Oode  defines  "malice"  and  "malldously**  as 
follows:  **nie  words  "malice'  and  'nuUldous- 
ly'  import  a  wlA  to  vex,  annoy,  or  Injure  an- 
other penMm,  or  an  Inttait  to  do  a  wnrngful 
act  established  elthCT  by  prottf  or  presump- 
tion of  law."  Section  7,  anbd.  4.  In  the  con- 
necCloa  in  which  they  are  used,  tbm  phrases 
"an  iDtent  to  do  a  wrongful  act"  and  "every 
othw  unlawful  and  unJustlflaUe  motitve" 
must  be  hdd,  in  our  <^ilnl(m,  to  mean  sub* 
stanttany  the  same  thing.  Tbere  was  there- 
fore no  prejudicial  error  tn  the  winds  com- 
plained of. 

The  court  also  Instructed  the  Jury  in  regard 
to  direct  and  iiliyiiiiirtaiillal  evldenos  la  At 


language  used  and  approved  In  People  v. 
Morrow,  60  Gal.  142.  Then  followed  the  part 
of  the  instructtoi  secondly  ot^octed  to.  In 
these  words:  "Where  the  erldenoe  la  entire- 
ly circumstantial,  yet  Is  not  only  conalBtait 
with  the  guilt  of  the  defendant,  but  Inom- 
slstent  with  any  other  rational  (xmduslon,  the 
law  makes  It  the  duty  at  the  Jury  to  convict 
notwithstanding  such  erldeace  may  not  be  as 
satisfactory  to  their  minds  as  the  direct  tee- 
Hmtmy  of  credible  eyewitnesses  would  have 
been."  It  Is  dalmed  that  the  court  erred  In 
0vlng  this  Inatmcticm,  but  here,  again,  no 
parttenlar  enor  la  pelted  out  and  no  au- 
thorities are  dted.  Hie  language  quoted  W 
copied  from  the  opinion  deUvered  by  Mr. 
Justice  Bsnderson  In  People  v.  Oroidn,  M 
Oal.  202,  and,  so  far  as  we  are  advised.  It  has 
never  been  overruled  at  qnesHmied.  It  must 
be  held,  therefore,  that  the  tnstmctloD  stated 
the  law  correctly. 

The  potnte  ta  regard  to  the  admtaslMllty  of 
evidence  are  made  by  simply  calUz^  attention 
to  certain  folios  ta  Um  transcript,  where  the 
rulings  and  exceptions  are  to  be  found.  This 
way  of  presnttaig  a  case  In  this  court  la  not 
very  satlsfaetory,  b«t  we  have  amunlned  the 
foHos  referred  to,  and  faSL  to  see  any  material 
error  In  any  of  tbm  rulings.  Tba  JudgmcBt 
and  order  ahouM  be  afflitned. 

We  comnr:  SBARLS,  a;  VANOUBF,  a 

PBR  OURIAH.  Woe  the  xvBSODs  gtrm  In 
ttw  foregcdng  optailoB  the  JndgiMnt  and  ofder 
flie  affirmed. 


BRADLSY  St  aL  V.  PARKBK.  (Ka  18,141.) 

(Supreme  Court  of  OaUfonila.  Bwt  38.  UOa.) 
HuoiLBBs  BtesoB— AjmromiiT  or  Vvumam. 

1.  Where  a  ftndlnr  on  one  «C  the  iasiiiis  tah- 
Tolved  is  detsrminative  of  the  case  against 

Slaintiffs,  the  failure  of  the  court  to  find  on 
efendant's  plea  of  the  ststnte  of  IfmitationB 
as  to  one  of  the  plaintias  Is  not  iffejndidal  to 
such  plaintiS. 

2.  Where  the  complaint  in  an  action  for 

rvwslon  describes  pralntllfs  as  heirs  of  one 
which  Is  merriy  matter  of  inducement  an 
amendment  will  not  be  allowed,  aftw  trial,  so 
as  to  count  ou  plaintiffs'  rights,  as  heira  of  B., 
whose  estate  had  not  been  administered  on  or 
distributed,  to  sue  for  converdon  orcperty 
of  whldi  they  had  never  beat  In  pnssMislmi. 
and  which  defeodant  had  reodved  undw  a  eon- 
tract  to  wUch  plaintiffs  w«e  not  parties,  as 
such  amendment  would  raise  new  Issnea,  wnidi 
would  probably  reonire  a  new  trial. 

Oommlssioners'  decision.  Department  1 
Appeal  from  superior  court  Tulare  eoonty; 
WUUam  W.  Cross,  Judge. 

Action  by  James  S.  Bradley,  Helen  Trav- 
ers,  and  Bdwln  Bradley  against  B.  O.  Park- 
er to  enforce  a  trust  There  was  a  Judgment 
In  favor  of  defendant  and  plaintiff  James  S. 
Bradley  appeals.  AfBrmed. 

BL  O.  LoiUns  and  Obas.  €K  LanrtMUQiit  for 
ac»pellant  BnuUar  *  Vanmnaav  lor  i» 
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-  SBARLBr  O.  This  action  was  broosht  to 
enforce  a  trust  against  the  defendant  on  ac- 
count of  certain  abeep  received  liy  blm  to 
be  kept  ft»r  the  plaintiffs.  DefMidant  had 
psAgmokt,  from  wbioh,  and  from  an  order 
dflDTlng  a  motion  for  a  new  trial,  James  S. 
Bradleirr  one  of  the  plalntlflb.  appeali. 

Aeoinrdtnf  to  the  amended  complaint,  pne 
.James  H.  Bndley  died  Intestate,  In  the 
county  of  Tnlare,  August  4,  1870.  leaTing 
an  estate  conalstlng  of  real  and  personal 
pnq>erl7,  among  the  latter  of  which  was 
1,500  head  of  Aeep.  His  heirs  were  Mar* 
garet  Bradley,  his  widow,  and  the  plaintiffs 
herein,  who  are  their  chlldroi,  all  of  whom 
were  minors  at  tlie  date  of  thdr  father's 
death.  At  the  time  of  the  commoicement  of 
this  salt,  appellant  was  of  the  age  of  21 
years,  aad  the  other  pjainttSs  were  aged  23 
years  and  28  years,  respectively.  No  admhi> 
Istratlon  was  erer  had  on  the  estate  of 
James  H.  Bradley.  About  18T7,  Margaret 
Bradley,  the  widow  and  mother  of  plaintiffs, 
entered  into  an  agreement  with  defendant, 
whereby  the  latter  was  to  take  charge  of 
said  slieep  for  said  platntlffs,  In  trust  ft>r 
them,  to  render  an  accomit  of  the  Issnes 
and  profits,  and  to  accotint  for  all  Iho  In- 
crease. Deftondant  took  ^e  sheqi  to  Utah 
about  lS78t  and,  contrary  to  his  trust,  traded 
some  of  the  ^e^  for  catQe,  sold  some  to 
pay  his  own  debts,  sold  the  remainder,  as 
well  as  the  cattle,  aad  retained  the  money, 
and  mingled  It  with  his  own,  and  since 
IflTS  has  enjt^ed  the  profit  thereon,  without 
rtgbt  ste.  Hie  eorniOalnt  fnrtbw  avers  tiurt, 
beiforo  tibe  trust  agreement  was  entered  In- 
to, Margamt  Bradley  had  takm  posacsrion 
of  certain  of  tiie  propwty  of  the  estate^ 
and  had  glvea  her  tntenst  In  .the  shctep  to 
plalBtlflli,  wherein  It  to  alleged  they  be- 
came Ihe  legal  owncn  ttereof.  D^lendant 
hi  averred  to  have  recialved  for  the  sheep 
9S,000,  Whlcii,  wMk  the  acenmnlatlonn  since 
isn,  BOW  amount*  to  $4,000.  whldi  sum 
iMlntllb  iwsr  be  declared  a  truM  fond,  and 
d«feiiAuit  be  deened  to  pay  vMh  Intnest, 
and  that  b»  aeeeont  eta  It  Is  aleo  allied 
ttat  Ike  dfltaidant  has  never  dIaBvewed  the 
tmst  The  CfHDirlalnt  la  not  vetlfled.  The 
answer  denlee  all  the  material  allegations 
of  Oie  complaint,  and  pleads  the  statute  of 
UmltattoDB.  nw  canae  mm  tiM  by  tiie 
court  wllhuut  a  Soff,  ud  wrlUau  flndlagi 
filed,  upon  which  tke  Judgment  was  mtma. 
Ibe  ftMUnge  of  tte  eeort  neflallTe  an 
■n^tkme  of  ttie  amsoded  eMnplalnt  cftar- 
jbif  saMenee  oC  a  tmst  Mlatloa  betweai 
defendant  and  tiie  phUntlflS.  Hie  court  then 
pnweddfl  to  And  tbat  October  1,  1876,  Mar- 
garet Bnutleyt  the  mottm  ct  plalntlflk,  bad 
In  her  possession  about  600  sheep.  In  poor 
cnndttlwi,  which  Ae  let  to  defendant  tor 
CM  year;  ttk»  latfcir  to  are  tor  them  for 
<ne  year,  and  mA  t»baffe  oiieJialf  ttie  wed 
and  Increase.  The  winter  of  1876-77  was 
veiy  dry,  and  In  ttie  apvlnf  <tf  1877  feed 
ttOBdt  end  deCsndant  Having  T.O0O  dwep  of 


his  own,  was  compelled  to  more  them,  in 
quest  of  food.  Defendant  requested  Margaret 
Bradl^  to  take  chaige  of  her  sheep,  which 
She  did  not  desire  to  do;  and  thereupon 
a  new  agreement  was  made,  by  which  de- 
fendant was  to  take  the  Bradley  sheep  with 
his  own.  pay  himself  tot  the  e^ensee  and 
trouble  of  their  care,  and.  If  anything  ^ras 
left,  to  pay  it  to  Mrs.  Bradley.  Def«idant 
started  with  the  sheep  for  Utah,  having  In 
all  7.800.  <tf  which  all  died  on  th^  road,  ex- 
cept 8,100.  The  Bradley  sheep  being  very 
poor,  a  greater  proportion  of  them  died  than 
those  of  deftodant  Defendant  sold  $200 
worth  of  sheep  to  pay  expenses,  among 
which  were  some  10  to  20  of  the  Bradl^ 
she^  worth  $2  per  head.  Defendant  trad- 
ed off  all  the  remainder  of  tht  sheep— among 
them,  about  125  head  left  ot  the  Bradl^ 
dieep,  worth  $2  per  head— for  180  head 
cattle,  which  he  afterward  sold  for  ^0  per 
head,  bnt  did  not  receive  the  money  there- 
fM,  the  same  having  been  garnished  under 
a  writ  of  attachment  against  def«idant  In 
favor  of  the  Bank  of  VIsaUa,  for  moneys 
advanced  to  defendant,  and  by  him  ex- 
pended In  taking  the  ahecp  to  Utah.  The 
660  head  of  sheep  belonged  to  the  estate 
of  James  H.  Bradl^,  deceased,  although 
defendant  was  not  aware  of  that  fact;  he 
supposing  the  estate  had  been  dosed,  and 
that  the  sheep  belonged  exclusively  to  Mar- 
garet Bradl^.  the  vrldow.  The  court  found 
against  the  averment  ^t  the  sheep  had 
been  given  to  the  plaintiffs.  Hie  court  also 
found,  iQMm  the  ptea  of  the  statute  of  limi- 
tations, In  favor  of  defendant,  and  against 
all  the  plalittlflB  «Ecq>t  James  a  Bradley. 
Ttus  agreements  were  both  oral.  Ihe  find- 
lags  are  lengthy  and  expUelt  The  foregoing 
Is  bat  a  viMipBto  ot  fbma. 

It  Is  objected  that  the  court  failed  to  find 
vpoa  the  plea  oif  tiw  statnte  of  Bmltattons 
as  to  the  plaintiff  JasM  8.  Bradley.  This 
warn  of  uft  ncmasgnsncft.  me  issues  iq»on 
whldi  the  court  passed  were  determbiatlve 
of  plaindW  right  to  reooivw;  and,  an  a 
Judgment  agslnst  James  8.  Bradley  neeeasa* 
rtly  followed  ikose  <i«iHwg«,  It  could  not  In 
the  least  have  boosted  him,  had  a  find- 
ing been  ant«ed  tai  Us  favor  en  that  Imaa, 
Wtaidhav  T.  Boom,  98  OaL  81T,  28  Pme.  Rep. 
0B7;  Jidmaon  v.  Yance,  86  OaL  1S(V  24  "Pme. 
Bepb  86Bi  Dyer  t.  Brogan.  70  OsL  186,  11 
Fao.  689;  IfeOoortaqr  t.  Fortune,  57 
OaL  617;  Porter  v.  Woodward,  Id.,  B85;  Mur- 
phy T.  Bemutt,  68  OaL  OaO,  8  Ful  Rep.  788. 

Appdlant  alao  cmtands  tiia^  alttura^  the 
ptatMUEa  failed  to  establish  ttw  trust  upon 
nhUfi  tt^r  eoimted  In  their  con^alnt^  still, 
aa  thST  wen  anfltted  t»  aiqr  reUaf  em- 
braced within  the  tososs.  plaintiff  James  & 
nradkr  was  entllled  to  recover  ench  pro 
nta  tte  pneeeds  from  Ihe  sale  of  the 
Aeey  belooglBg  tn  lbs  estate  cf  James  & 
Bradley,  deceased,  ss  the  evidence  Showed 
him  entlfled  to.  i^pdlant  does  not  attempt 
to  diow  us  what  particular  sum  of  money 
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ia  pro  rata  share  tbereof  James  8.  Bra^<^ 
was  aitlOed  to  recover.  In  the  li^t  ot  the 
new  asreement  entered  Into  between  Mrt. 
Bradley  and  defmdant  before  Oie  latter 
left  with  the  sheep  for  Utah,  and  of  the 
tact  Hut  all  Uie  proceeds  artring  ftom 
the  sale  <tf  the  oitlre  lot  of  sheep  went  to 
pay  the  expenses  Incurred,  it  Is  not  per- 
c^ved  that  anythlns  was  left  to  go  to  the 
plaintiff  designated. 

After  the  trial  and  before  Jodgmeot  was 
entered,  the  plaintiffii  asked  leave  to  file  a 
second  anM»ded  complaint.  maUng  Margaret 
E.  Bradley,  the  mother  of  plaintiffs,  a  co* 
plaintiff,  and  setting  oat  an  entirely  new 
cnose  ot  action.  The  court  lefnsed  leave  to 
so  amend,  and  the  actitm  Is  assigned  as  error. 
The  question  amaidmrats  to  pleadings 
Is  one  in  which  mnch  must  be  left  to  the 
discretion  of  tho  nisi  prtns  court,  and  it  to 
only  where  there  Is  an  abuse  of  sodi  discxe- 
tiw  tiiat  this  court  wUl  reverse  its  actitm. 
In  furtherance  of  Justice  the  courts  of  this 
state  have  gone  further,  probably,  in  pep- 
mtttlng  amendments,  than  In  those  of  any 
other  jurisdiction  within  the  Union.  In 
New  YOTk,  it  to  said,  the  real  Umltation 
seems  to  be  tliat  the  amendment  shall  not 
bring  a  new  cause  of  action.  Reeder  v. 
Sayre,  70  N.  T.  190.  In  Walsh  v.  McKeen, 
75  Cat  17  Pac.  Bep.  678,  the  court  below, 
during  the  trial,  pwmltted  plaintiff  to  amend 
the  prayw  of  a  complaint  which  originally 
demanded  a  mon^  Judgment  so  as  to  In- 
clude a  demand  for  an  accounting  and  for 
general  rdieC  thus  virtually  changing  the 
cause  of  actioo  frun  one  at  law  to  recover 
mon^  to  an  equitable  action,  and  this 
court  sustained  Its  action.  It  to  h^ily  prob- 
able that  In  that  and  other  cases  of  like 
import,  had  the  court  bdow  refiued  leave 
to  amend,  this  court  would  not  have  deem- 
ed it  proper  to  say  the  courts  have  abused 
the  dlscretifHi  OMiflded  to  than.  Be  that  as 
It  may,  the  present  case  does  not  fall  with- 
tn  any  rule  calling  for  a  reversal  for  the 
reasons  indicated.  Hwe  the  proffered  sec- 
ond amended  complaint  came  after  the  trial 
had  dosed,  and,  while  It  purported  to  be  an 
amendment  '*to  cameponA  to  the  facts  as 
proven  by  tiie  testimony  In  the  case,"  it  In 
fact  raised  new  issues,  calling  for  an  an- 
swer from  the  defendant,  and  which  would, 
in  all  probability,  have  required  a  new  trial 
of  the  cause.  The  complaint  upon  which 
the  action  was  tried  rested  upon  the  trust 
relation  created  by  contract  with  defendant 
for  the  benefit  of  idaJntlfrs,— a  relation  in 
which  defendant  was  a  truateey  and  plain- 
tiffs the  btttefldaries.  It  is  true,  they  were 
described  as  the  heln  of  James  H.  Bradley, 
deceased.  This  was  merely  matter  of  Induce- 
mOLt,  and  not  materlaL  The  proffered 
amended  complaint  counted  upon  their  rights, 
as  heirs  of  said  Jamss  H.  Bradley,  to  the 


property,  and  their  rights,  as  such  hdxs,  to 
maintain  an  action  for  the  conveni<m  ctf  per- 
sonal property  received  under  a  contract  to 
which  they  were  not  parties,  which  had 
never  been  in  their  possession,  and  whldi 
belonged  to  an  estate  vpou  whldi  no  ad- 
ministration had  been  had.  and  In  vrtiteh 
no  distribution  to  averred.  Tlieee  qpeetlons 
have  not;  so  flar  as  we  are  aware^  been, 
decided  in  this  state;  qoeatltHUi  upon  wlildi. 
la  the  absence  ot  statutoir  provisioiis,  mu(± 
discussion  has  occurred  elsewhere,  resulting 
in  a  divenlly  of  oidnloa;  quastlOTS  whldi 
should  not  be  determined  U^tSy,  aiul  with- 
out a  full  opportunity  for  a  heulng  pro  and 
con.  Under  sudi  drcumstances,  there  was 
no  abuse  of  discretion  on  the  part  ct  the 
learned  court  In  refuidng  leave  to  amend. 

The  atta<^  upra  the  third  finding  of  the 
court  to  without  merit  That  finding  to  to 
the  effect  tliat  "all  the  allegatlonB  of  para- 
graph 8  of  said  platntlflSB'  amended  complaint 
are  untrue."  It  then  goes  on  to  find  that 
defendant  did  not  agree  to  take  the  she^ 
in  trust  for  plaintiffs,  that  he  never  held 
them  in  trust,  tliat  he  nevw  detained  or 
disposed  of  thrai  in  violation  of  any  trust, 
etc.,  and  then  adds,  "on  the  contrary,  the 
facts  are  as  follows,"  whereupon  the  irti<rte 
history  of  the  contract  with  Margaret  Brad- 
ley, In  rdation  to  the  shecv.  and  what  was 
done  with  thBtn  and  the  proceeds,  are  fully 
set  out  Ttie  contentlcm  of  the  appelant  to 
that  many  of  tbB  allegations  of  the  third 
paragraph  of  the  complaint  are  ooncededly 
true;  howe,  that  portion  of  the  finding  which 
we  have  quoted  to  cmmeous.  From  a  legal 
standpoint,  and  In  the  view  which  the  court 
took,  of  the  te8tlm«ky,  the  allegations  am 
not  true.  The  gravamen  of  the  charges  to 
that  pursuant  to  an  agreement  defendant 
received  certain  sheep  a»  a  trustee  of  plain- 
tiffs; that  contrary  to  said  trust  he  dis- 
posed of  the  sheep  and  received  the  money 
thereftv.  etc  In  thto  view,  the  allegations 
were  untrue,  and  the  finding  illustrate*  the 
transaction  clearly  by  first  stating  the  un- 
truth, and  then  setting  out  siu^nctly  the 
whole  transaction.  Instead  of  being  subject 
to  critlctom,  the  finding,  taken  aa  a  wludc^ 
affords  an  example  which  It  would  bo  wdl 
tor  courts  to  follow  more  frequently. 

The  other  objections  to  the  findings  are 
not  more  cogent  than  those  mentioned,  and 
need  not  be  fnrthra  considered.  The  evi- 
dence was  contradictory  upon  all  the  material 
issues.  Upon  a  review  of  the  whole  case, 
we  are  of  opinion  the  Judgment  and  order 
appealed  from  should  be  offlrmed. 

W*  ooneur:  YANOUBF,  a;  UiLGHHBt 

a 

PBB  OTTBIABL  ¥w  tba  reasms  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
dw  ^^ealed  from  an  aiBnned. 
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PEOPLB  T.  CASTBEL  et  aL  (No.  20,997.) 
<8apreme  Court  of  California.  Sept.  28,  1893.) 
Cbixixal  Law— Appbai^Atpirmaiioi. 
On  appeal  from  a  conviction  in  a  crim- 
inal cMBi  woere  there  haa  been  no  oral  arn- 
moit  in  the  aiqireme  court,  and  KffptUMot  au 
filed  no  polnta  or  anthoritlaL  and  noerxpr  ap- 
pearl  in  the  racord.  the  judgment  will  be  d> 
firmed. 

Department  2.  Appeal  from  raperlor 
conrt,  San  Bernardino  county;  James  A. 
Gibson,  Judge. 

Caated  and  otbm  were  convicted  of  rob- 
hery,  and  appnL  Afllrmed. 

Paris  ft  Satterwtaifa  and  Elmer  EL  Bowell, 
for  appellants.  Atty.  Oen.  Hart,  for  the 
Pec^le. 

PER  OURIAU.  Hits  la  an  appeal  the 
defradants  from  a  jndgmrat  of  conTtction 
for  the  crime  of  robbery,  and  from  an  order 
dttiTlng  tbelr  niotl<«i  for  a  new  trial  There 
vaa  no  oral  argament  In  this  conrt,  and  the 
appdlanta  bftTe  filed  no  points  and  aathori- 
tlea.  We  diaoover  no  error  In  the  record, 
Jadgmoit  and  ordw  affirmed. 


HBLSBL  T.  8EEGER.  (No.  19,016.) 
(Sapreme  Court  of  Clalifomla.  Sept.  26,  1803.) 

AmAir— RaooRiv—BiLL  or  EzcamoKB. 
A  paper  in  the  tranicript,  denominated 
R  **bill  of  exceptions."  not  certified  by  the  cierk 
to  be  a  correct  coi^  of  any  bill  of  exceptions 
00  file,  and  not  containiDK  any  specific  excep- 
tktna  to  any  particular  finding  of  the  conrt, 
will  not  be  considered  by  the  Bupreme  court. 

Department  2.  Appeal  from  aapericr  court, 
Kan  ooDnty;  A.  B.  Oonldln*  Judge. 

J.  B.  Haralson,  tm  appelant  Bnmdage  ft 
noomoy*  tat  reapondenL 

DB  HAVEN,  J.  The  flndlx^  are  snffl- 
dent  to  sustain  the  jTidgment.  The  papa- 
finind  In  the  transcript,  and  denominated 
a  "UU  of  excepttons,"  Is  not  certified  by  the 
dn-k  to  be  a.  correct  coiq^  of  ai^  blU  of  ex- 
ceptions on  file,  nor  does  It  cimtaln  any 
qiedflc  exception  to  any  parttcnlar  finding 
(tf  the  oonrL  Judgment  affirmed. 

We  eoneiir:  FTTZOBBALD,  J.;  UcFAB- 
LAND,  J. 


PEOPLB  T.  ETTINO  ot  al.  (No.  20.971.) 
(Sapnme  Ooort  of  GaUfonda.  Sept  88.  1893.) 
InionmiT  Aim  lOToamTKW— Siawaguaa-  Bn- 

DncB  —  FossBSBioii  ov  Btouir  Faonan  — 

Pboof  or  Vairtra. 

1.  It  is  infficient  that  tile  name  of  the  dls* 
trict  attorney  is  signed  to  an  Indletmoit  or  In- 
fonnatloii  hy  his  deputy. 

2.  On  a  prosecution  for  robboy,  an  In- 
■tniction  that  defendants'  possession  of  the 
stolen  property  shortly  after  the  crime,  and 
thdr  tellnre  to  aoootmt  for  such  possession, 
us  drsonstanees  to  show  thair  guilt,  and  that 


they  were  bound  to  explain  the  possession  to 
remove  Its  effect,  is  not  ertor  where  tbe  court 
has  also  charged  that  snch  posBession  Is  not  of 
itself  saffident  to  warrant  a  conrictira.  but 
merely  a  circumstance  to  show  guilt. 

3.  Where  an  indictment  charges  the  of- 
fense to  have  been  committed  in  the  coun^  of 
Los  Angeles,  eridence  showing  the  crime  to 
have  been  committed  In  the  dty  of  Los  An- 
geles is  sufficient  proof  of  TOnue,  since  the 
court  will  take  judicial  notice  that  the  city  of 
Los  Angeles  is  the  county  seat  of  Los  Angeles 
county. 

Commissioners*  dedsion.  Department  X, 
Appeal  from  superior  court,  Los  Apyrfof 
county;  B.  N.  Smith,  Judge. 

Louis  Btting  and  Burt  Hadley  were  con- 
victed of  robbevy,  and  appeaL  AtUrmed. 

B,  Dimnlgan  and  O.  W.  <X  Bowell,  for  ap> 
pdlants.   Atty.  Oen.  Hart,  tor  the  People. 

SBARLS,  a  Defendants  wore  charged 
by  InHnrmatlon  wU3t  robbery,  eommltted  In 
tbe  county  of  Loa  Angeles  September  9, 
1880,  and  upon  a  trial  were  conrieted.  The 
appeal  Is  flcom  tbe  JnOgnunt  <tf  oniTletlfm, 
and  trom  u  otdw  dmylng  a  motion  fw  a 
new  triaL 

The  Infbrmatton  was  signed  as  follows: 
•*james  MctacMan,  District  Attwnsy  In  and 
tat  the  Comity  of  Loo  Angeles,  State  of  OaB- 
fwnla.  By  B.  W.  Dlel.  Depu^."  It  la  miffl- 
dent  that  the  name  of  the  district  attorney 
Is  signed  to  an  Indictment  or  InfomutUm 
by  Us  deputy.  Peo^e  t.  Darr,  SI  CaL  664; 
People  T.  Tomer,  86  CaL  48%  24  Pae.  Bq^ 
867, 

Tbe  following  Instmetlon  was  gfTon  to 
tbe  ixaj  at  the  request  ot  the  prosecntton, 
and  the  action  Is  assigned  as  wror:  "If  tlie 
Jmry  believe  the  property  waa  stolen,  and 
was  Be&i  in  the  posseaqlon  of  defendants 
shortly  after  being  stolen,  the  failure  of  the 
defendants  to  accotmt  for  such  possession, 
or  to  show  that  such  posaesslon  was  honest- 
ly obtained,  la  a  circumstance  tending  to 
allow  their  gnilt;  and  tbe  accused  Is  bound 
to  explain  tbe  possession  In  order  to  remove 
the  eCFect  of  the  possession  aa  a  drcum- 
stance  to  be  considered  in  connection  with 
other  stuplclons  facts,  if  tbe  evidence  dis- 
closes any  such."  In  the  instruction  Im- 
mediately preceding  the  foregoing  tbe  court 
had  instructed  the  Jury  that  "the  mere  pos- 
session of  stolen  propnty,  unexplained  by 
defendant.  how«var  soon  attee  tHe  taUng, 
Is  not  Buffldent  to  Justify  a  conviction;  It 
is  merely  a  guilty  ctrcnmstance,  which, 
taken  In  connection  with  other  testimony, 
is  to  determine  the  question  of  guilt,"  eto. 
Again,  at  the  request  of  defmdant,  the  court 
instructed  as  follows:  "The  mere  possession 
of  property  recently  stolen  is  not  of  itself 
sufficient  evidence  upon  which  to  convict  the 
prisoner  of  Itie  theft  It  Is  a  circumstance 
tending  to  show  gnllt,  bat  not  of  itself  suffi- 
cient to  warrant  conviction."  This  court,  in 
People  V.  Fagan,  66  CaL  634,  6  Pae.  Bep. 
804,  npbeld  an  Instruction  of  similar  Import 
with  the  one  ben  objected  ta  Ttia  Instruo- 
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tkoiB  are  to  be  taken  together,  and  read  oa 
a  whole,  and  when  so  read.  If  they  correctly 
Interpret  the  law  apidtcable  to  the  case,  no 
emx  Is  committed.  With  the  explanatliHis 
contained  in  the  other  instmctloos,  and  in 
Tlew  of  the  former  rollngs  of  this  court,  the 
contention  of  appellants  cannot  be  main- 
tained. People  T.  Chambers,  18  Cal.  888; 
People  T.  Kelly,  28  CaL  424;  People  v.  Bo- 
dmido,  44  Cal.  638;  People  v.  aoiigh,  69  CaL 
438;  People  t.  Vdarde,  Id.  457. 

The  renue  was  suffld^tly  proved.  The 
InformatioD  charged  the  offense  to  have 
been  committed  at  the  county  of  Los  An- 
geles, state  of  California.  Tlie  trial  was 
had  at  Los  Angeles  county.  The  prosecut- 
ing witness  described  the  robbory  and  loss 
of  bis  watch  as  having  occurred  in  Los  An- 
geles. The  defendants,  as  witnesses,  de- 
scribed certain  drcnmstances  ccumected 
with  their  supposed  gnllt,  and  their  resi- 
dence and  ^esence  In  Los  Angeles  on  the 
night  of  the  robbery.  There  was  no  sug- 
gestion that  the  supposed  offense  was  com- 
mitted elsewhera  than  at  Los  Angeles,  In 
the  county  of  Los  Angeles.  People  t.  Tonl- 
em,  81  CaL  27fi,  22  Poc.  Rep.  678;  People 
T.  Manning,  48  CaL  338.  The  courts  will 
take  jndidal  notice  of  "whatorer  Is  estab- 
Ushed  by  law,"  <Oode  CivU  Proc.  S  1876. 
imbd.  2,)  and  hence  that  Los  Angles  is  the 
coonty  seat  of  Loa  Angdea  coonty,  and  in  said 
county.  The  erldenee  was  conflicting,  and 
KufflciaDt  to  vptnoiA  Hke  renUct  The  judg- 
ment and  ordo:  appealed  from  ahodld  be  af- 
firmed. 

Wa  concur:  VANCLIBF,  a;  BBLOHER, 
C. 

PBR  CtJRIAM.  ■  For  the  reaaont  ftrai  In 
ttae  foregoing  oidnion  the  judgmmt  and  or- 
der appealed  from  are  affirmed. 


PBOPLO  T.  KOBNING.  (No.  20.967.) 
(Supreme  Court  of  OaUfornla.  Stpt  27.  18aS.) 
Aoooiouoa  Tasniton— 0»UK»(»u.noN. 
TestlnuHir  ot  a  woman  Oat  she  gsTe  to 
defendanu  who  was  diarged  with  beicg  her 
accomplice,  money  which  Bhe  admitted  having 
stolen  from  one  Q.,  and  that  d^endant  had 
BdTlaed  her  to  "work"  some  money  out  of  Q., 
Is  not  conoborated  by  erldenoe  that,  when  the 
woman  was  arrested  for  the  larceny,  defendeot 
asked  to  see  her,  told  the  sh^ff  that  he  had 
arrested  the  wrong  woman,  and  told  the  ander- 
Bh»ifl  that  he  dip  not  know  her,  thon^  there 
is  also  eridmce^  whidi  d^endant  contradicted, 
that  Uie  wmnan  bad  been  his  mistress. 

Commisslonen'  dedfldon.  Dttputmwt  3. 
Appeal  from  sapsrlor  comt,  Bntta  eoonty; 
John  a  Qraj,  Judga 

yrod  Eoe^nc  wa«  ooOTlctea  d  graad 
larceny,  and  appeals.  Reversed. 

B.  caarit  and  J.  IC  McOea,  for  ^paUant 
Lewis  PMr,  for  tta  Paoplo. 

SBARLg,  a  Tba  dsdsadant  was  eanvtctod 
of  flM  cflna  of  grand  larctsj,  acmndttod  at 


(CM. 

Orovllle,  county  ot  Butte,  July  S,  1892.  He 
moved  for  a  new  trial,  which  was  denied, 
and  tbccevpon  he  an>eala.  He  was  con- 
victed OB  an  accomplice  of  one  Sarah  Brady, 
who  admits  that  she  committed  the  offense, 
and  the  only  question  calling  for  dlscowsioo 
r^tes  to  the  auffldency  of  the  evid«ce  In 
oorrob<»atl<m  of  said  Brady.  "Hie  testimony 
tended  to  show  that  on  the  8d  of  July.  1892, 
defendant  engaged  to  one  Klein  to  tmd  bar 
for  the  lattw  In  place  of  his  regular  bar- 
tender, who  was  lU.  Defendant  and  Sarah 
Brady  vr&e  acquainted,  and  had  lived  to- 
gether, more  or  less,  for  a  year  or  two. 
Gbrta  Ollmer  was  accustomed  to  visit  the 
saloon  of  Klein,  and  at  times  slept  tiura. 
On  the  afternoon  of  Jniy  7th,  Sarah  Brady 
visited  the  salotm,  met  OUmw  there,  and 
they  drank  together  repeatedly.  The  Brady 
woman  returned  to  the  aaloon  die  same  even- 
ing, again  met  Gt1m«r,  who  had  retired  to 
»n  ndjolnlng  room,  nsually  occupied  by  the 
regular  barkeeper.  Ollmer  was  aroused,  and 
they  again  had  numerous  potations,  after 
which  they  retired,  occupying  together  a  bed 
in  the  bartender's  room.  In  the  early  morn- 
ing, Sarah  Brady  extracted  from  beneath 
the  pillow  $80.60,  the  propoty  of  Gilmer, 
and,  according  to  h»  testimony,  found  de- 
fendant lying  on  a  lounge  in  the  saloon,  to 
whom  she  gave  the  money.  She  teetifles 
further  that  defendant  had  on  the  prerioos 
evening  advised  her  to  work  some  mon^ 
oat  of  OOmer,  and  had  said,  Tf  you  dont 
get  that  money,  you  are  no  good,"  etc  nie 
only  evldenoe  against  defendant.  In  oor 
roboration  of  the  above  testimony  of  Sarah 
Brady,  is  to  the  elteet  ttiat  when  she  was 
arrested  he  went  to  ttw  shulff,  and  dcilnd 
to  see  her,  and,  upon  his  request  being  r^ 
fused,  said.  In  the  language  of  tbs  afasclff: 
"He  told  me  that  I  had  the  wrong  woman. 
Then  he  went  off,"— and  in  the  language  of 
the  undersherlfl;  "Def aidant  said  he  did  not 
know,  or  have  anything  to  do  with,  her." 
On  the  part  of  defendant  there  was  testi- 
mony t^fifiipg  to  ahow  that  he  did  not  sleep 
in  the  aaloon  on  the  evening  in  questioa, 
but  that  he  left  before  the  propriety,  who 
locked  up  the  places  and  that  defendant  had 
no  k^  thra^to,  so  far  aa  be  (the  proprietor) 
knew.  There  was  also  evidence  as  to  de- 
fendant's previous  good  ehanotflrfor  honesty, 
by  many  apparently  reliable  vrltneasea.  De- 
fendant was  a  witness  In  his  own  bdial^ 
and  declared  he  left  tho  aaloon  bsfcwe  Qie 
pr(^rIetor;  that  ho  had  no  key;  and  tha^ 
wh«i  he  returned  in  the  mondn^  the  saloon 
bad  been  opened  Iqr  Bd^  tbe  old  bsffenspv. 
He  denied  that  the  Brady  woman  was  his 
mistress,  admitted  he  had  been  at  her  boose 
sometimes,  and  acoountsd  for  his  Inquiry  at 
the  Jan  by  aaj^  he  was  acquainted  wilk 
her,  had  beard  she  was  arrested,  and  As* 
sired  to  know  what  she  was  arrested  for. 

This  testimony  was  not  snfiLdant  to  war- 
rant a  convlcttoa.  Sarah  Brady  wait  eon- 
fassedly,  the  psrystmto*  sC  As  fsloor*  The 
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tmdBKiay  m  to  defendant's  compUdtj  all 
euae  from  her.  "A  convlotlcu  cannot  be 
tm&  on  the  teattmoay  of  an  acoompUoe,  un- 
Itai  he  la  corroborated  hy  otiur  tfTldaaoe, 
which.  In  UieU.  and  without  the  aid  of  the 
testimony  of  the  accomplice,  tends  to  con- 
nect the  defendant  with  th«  comminlon  of 
the  offense;  and  t&e  corroboration  Ui  not 
■offident  If  tt  merely  ibowa  the  conunlaslon 
itt  the  offeckse,  or  the  drcomstancea  thire- 
at"  Pen.  Oode^  |  UU.  No  Infmoos  of  the 
eullt  of  the  defendant  can  be  drawn  from 
ibe  fiiet  that  be  was  at  tbe  aalom  on  the 
ereotoy  of  the  oommlsskm  of  the  crime,  be- 
yond tbe  fact  It  gave  him  an-  oppor< 
tuDjty  to  advise  Its  commission.  His  boM- 
nem  called  him  there,  and  bis  presence  was 
not  a  nuplcknu  drenmstanoe.  BSs  Inqnirr 
nt  the  ■herlff's  <tflee  Is  not  regarded  of  snflS- 
dent  Importance  to  wurant  a  eooTlctiotL 
At  most,  It  conld  only  raise  a  bare  stispldon, 
and  AiHb  Abort  of  sudi  corrobtmillon  as  can 
be  safely  reUed  nimn  to  auppcnt  a  conTlc- 
tlon.  People  t.  Ames,  88  GaL  403;  Peoite 
T.  Thompsoiit  50  OaL  48a  It  it  the  pectillar 
proTlnee  of  the  Jnry  to  wel^  the  etldaice 
and  determine  flie  credtbUIty  of  witnesses, 
and  tbis  conrt  ^rill  not,  in  case  of  a  sal^ 
stantlal  oonlllct  In  the  evidence,  disturb  the 
rerdlet  of  Hw  Jnry.  So,  In  case  of  the  cor^ 
robwatlon  of  an  aecomj^ce,  if  there  1>  any 
anbstanllal  ertdence  In  support  of  a  satis- 
taetory  case  made  by  the  accomplice,  tbe 
cotirt  win  not  trench  upon  the  prortnce  of 
the  jnry  by  reversing  its  action.  In  tbe 
present  instance,  howerer.  the  figment  of 
orldence  In  aapport  of  tbe  testimony  of  tbe 
aocompUce  does  not  rise  to  the  dignity  of 
oorroboratlim,  and  tbe  judgment  and  order 
wealed  from  Humid  be  rerened,  and  a  new 
trial  <ffdend. 

Wa  OMieor:  BBLOHOR,  a;  VAKOUB^, 

a 

PBB  CURIAM.  For  the  reasons  gtren  In 
(he  foregoing  oidnim  tb»  judgmmt  and 
ordCT  appealed  teem  are  rerersedt  and  a 
new  trial  ordered. 


WCX)DWABD  T.  VKXjrrVAXM  SANI- 
TARY OIST.  et  al.    No.  W,489.) 
(Supreme  Conrt  of  OaUforaia.  Sept  26,  ISOa.) 
SuuTAXX  Pmtmots  FoMCtTiOH— OTTicant*— 

CONSTITDTIOirAI.  LaW 

L  The  presentation  of  a  petitton  to  the 
board  of  eoonty  saperrlsora  maylsff  for  tile 
fennation  of  a  sanltair  dlatriit  t>  a  soffident 
DHinUestation  of  the  dasln  of  tiw  petitloiMrs 
for  the  formatlui  of  inch  a  district,  as  re- 
quired by  St.  im,  p.  228,  and  the  petitlra 
aosd  not  ooatala  an  eeonss  statoaunt  vt  sodi 
a  desire. 

2.  A  petition  for  the  formation  of  sadt  a 
district  signed  by  residents  and  fTedic^ders 
of  the  pTiPosed  district,  as  regalred  by  Bt 
imi,  9.  is  not  vitiated  by  the  addition  «f 
sitfULtores  of  oth«  parsons  not  possessing  tho 
reovldte  qnahfleatMBs. 


8.  The  posting  on  October  4tfc  ot  nodess 

for  holding  an  deeti(»i  on  November  8th  to  dfr 
termlne  the  question  as  to  the  formation  of  a 
sanitary  district,  which  notices  remain  posted 
for  four  Boccesnve  weeks.  Is  a  saffident  com- 
pllsnce  with  St  1S91,  p.  228,  I  8,  whidi  re> 
qnires  notices  "to  be  posted  for  four  sncoessivs 
weeks  prior  to  the  election,"  and  not  that  the 
posting  shall  be  during  the  foor  wedu '  a^ 
precemne  the  electioo. 

4.  Tbe  fact  that  the  persons  dniy  dected 
as  the  offlom  of  a  sanitary  district  met,  qoall- 
fted,  and  nvanised  before  the  votes  were  csn- 
vassed  by  the  board  of  snifwlsors,  and  before 
they  were  ofBcially  declared  dected,  is  no 
gronnd  for  questlomnK  in  a  collateral  proceed- 
ing thdr  official  acta  aone  after  such  canvass. 

6.  Act  March  81.  1891,  (St.  1881.  p.  223,) 
anthorislnx  the  organisation  and  creation  of 
sanitary  districts  throo^ont  the  stat&  and 
empowering  sndi  districts  to  Issue  txmds  for 
the  constmction  of  sewers  and  drains,  Is  with- 
in the  police  power  of  the  legislature;  and  ths 
courts  will  not  assume  that  the  act  must  in- 
clnde  dties  and  towns,  and  is  therefore  In  vio- 
latiMi  of  Const,  art  11,  H  8,  11-18,  which  pro- 
MUt  the  legblature  from  thtufering  wiOi  the 
mnnldpal  functions  (rf-tbe  differsnt  dtiss  and 
towns  within  the  state. 

Qomralsslcmeni'  dedslon.  Department  2. 
Appeal  from  superior  court,  Alameda  eoon- 
ty;  F.  B.  Ogden,  Judge. 

Sidmilasl(»i  ot  an  agreed  statemoit  of  ffteta 
to  deteimlm  a  oontnyrer^  betweao  F.  J. 
Woodward  and  tbe  Froltrale  sanitary  dis- 
trict and  otheia.  From  a  Jodgmoit  In  faTor 
of  the  sanitary  district  Wtedwaid  appeals. 
Affirmed. 

Freeman  &  Bates,  for  appellant  Reed  ft 
Nusbaumer  and  COias.  &  Booofe,  An  re- 

spondenta 

SBAKLS,  C.  This  Ls  a  c(»itroTeray  snb- 
mitted  to  the  court  bdow  upon  an  asreed 
statement  of  facts,  as  provided  for  by  sec- 
tion U3S  of  the  (3ode  of  Civil  Procedure. 
Judgment  was  rendered  In  favor  of  tbe 
sanitary  district,  and  Woodward  appeals. 
The  proceeding  was  Initiated  by  F.  J.  Wood- 
ward, a  taxpayer  within  tbe  Fraltrale  sani- 
tary district,  to  test  tbe  ralldlty  of  the  or> 
ganisatloa  of  such  district,  and  the  legality 
of  certain  bonds  Issued  by  the  sanitary  board, 
aa  wdl  aa  the  ralldlty  of  a  tax  levied 
said  sanitary  board  upon  property  In  said 
district  The  Froltrale  sanitary  district  waa 
organized  under  and  pursoant  to  an  act  <tf 
the  les^tnie  <^  the  state  ot  OaUfcwiUa.  ftp- 
proved  Mardi  81.  1891.  cuttUed  "An  act 
to  provide  for  the  formation,  tcmxammt, 
operation  and  dissolution  of  sanitary  dis- 
tricts in  any  part  of  the  state  for  the  oon- 
ftmetlm  ctf  aewoa  and  oltoer  aanltazy  pur* 
poaei,**  etc.   St  1881.  p.  228. 

The  first  jffOnt  made  by  ^peOant  la  that 
the  petition  for  the  formatkm  of  the  district 
la  defectlTe  In  this:  (1)  Tliat  the  petlttom 
**doea  not  atate  distinctly  the  desire  of  tba 
petltloitm  to  fonn  a  district,  nor  what  the 
name  ot  th«  district  la  to  be;"  (2)  that  white 
the  petitian  waa  Mgned  Iir  86  p«nMoa.  enly 
26  of  them  were  freeholder*  within  the  dis- 
trict The  petition  Is  addraaaed  to  Vb»**BxaL 
Board  of  Stq^errlsoxs  of  the  Ooimiy  of  Ala- 
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meda.  State  of  Gallfoniia,"  and  provldea  as 
fttUowB:  "We,  the  imderBlgned,  residents 
and  freelu^ders  of  the  beretamfter  described 
district,  to  be  known  as  'FrultTale  Sanitary 
District,'  bounded  and  described  ss  f<dlowB, 
to  wit,  [then  follows  a  description  of  the 
bounds  of  the  pn^jKtsed  district,]  do  respect- 
fully petition  your  Hon.  Board  that.  In  con- 
foiinlty  with  an  act  to  prorlde  for  tbe  forma- 
tion, gOTemment,  operation,  and  dtssolntlon 
of  sanitacy  districts  tn  any  part  of  the  state, 
•  •  •  you  do  call  an  electl<m  within  said 
district  for  the  purpose  stated  In  said  act" 
The  first  section  of  the  act  referred  to  in 
the  petition  reads  as  ffdlows:  "Whenever 
twenty-flve  persons  In  any  county  of  the 
state  shall  desire  the  formation  of  a  sanitary 
district  within  the  county,  they  may  present 
to  the  board  of  snperrisors  of  such  county 
a  petltlcKi  signed  by  them,  stating  the  name 
ot  the  proposed  district,  and  setting  forth 
the  boondaries  th^^f,  and  praying  that 
an  election  be  held  as  provided  in  said  act. 
Bach  of  the  petltl<mm  must  t>e  a  resident 
and  freeholder  within  the  prc^osed  district." 
St  18&1,  p.  223. 

The  desire  to  form  a  sanitary  district  is 
made  manifest  by  filing  a  iKtldon  as  pro- 
vided by  the  statute.  Beyond  this  ezpres- 
Bl<m  of  the  desire  of  the  petitioners  It  was 
unnecessary  to  go.  The  statute  having  pre- 
scribed the  manner  by  which  the  desire  for 
a  sanitary  district  Is  to  be  shown,  no  other 
or  further  evidence  of  such  desire  Is  reqiilre*!, 
and,  had  the  petitioners  expressed  affirm- 
atively their  desire  in  the  premises,  it  would 
have  added  nothing  as  evidence  to  the  force 
of  their  petition.  They  stated  "the  name 
of  the  proposed  district"  In  their  petition. 
It  was  according  to  that  Instrument  to  be 
known  as  the  "Fniitvale  Sanitary  District" 
This  was  clearly  a  sufflcient  designation  of 
a  name  for  the  proposed  district 

The  petltl^m  Is  signed  by  36  names,  and, 
according  to  the  agreed  statement  of  facts, 
"each  and  all  of  the  thlrty-slx  persons  who 
signed  said  petition  were  then  residents  of, 
but  only  twenty-flve  of  them  were  free- 
holders within  the  boundaries  of,  the  pro- 
posed sanitary  district"  The  law  Is  com- 
piled with  in  that  respect  when  25  petition- 
ers, as  in  this  case,  sign  the  petition,  each 
of  whom  is  a  resident  and  freeholder  within 
the  proposed  district  The  object  of  the  stat- 
ute Is  to  have  that  number  of  petitioners 
thus  qualified,  and  the  addition  of  others 
wanting  in  these  essential  quallflcationa  does 
not  vitiate  the  petitloiL 

Within  30  days  after  filing  the  petltlcm, 
and  on,  to  wit,  October  3,  1892,  the  board  ot 
supervisors  of  Alameda  county,  in  regular 
session,  acted  upon  the  petition,  and  by 
res(^utlon  provided  for  an  election  In  said 
sanitary  district  to  be  held  on  the  Sth  day 
of  November,  1892,  for  the  puri>0Be  of  de- 
termining the  question  of  the  formatifm  of  a 
sanltarr  district  within  said  county  of  Ala- 
meda, to  be  known  and  designated  as  the 


"Fmitvale  Sanitary  District,**  and  tor  fbs 
elACtton  ot  offioetB  <tf  said  district  etc*  aetr 
ting  ont  the  boundaries  of  tba  district  de- 
fining tbe  ofllosn  to  be  dected,  etc,  u  pco- 
vlded  by  sectlfm  2  of  tbe  act  bexOhbtitan 
referred  to,  and  provided  tm  poatliw  ud 
publisblng  a  co^  ei  the  ndw  fbr  fbar 
weeks,  as  in  said  act  ^vided.   It  la  ob- 
jected that  this  (ndw  was  not  posted  fbr 
four  swxesslve  weeks  priw  to  the  deetlw, 
as  by  sectiwL  8  of  the  act  provided.  Tbe 
evidence  oa  ttils  subject  Is  "that  cn  ttie 
4th  day  of  October,  1802,  a  copy  of  tiie  or- 
der last  above  maiti<med  was  posted  tar 
four  Bucces^ve  weeks  prior  to  the  Sth  day 
of  November,  1882,  (the  date  fixed  for  the 
election,)  in  three  public  places  within  tbe 
limits  cdC  the  proposed  sanitary  district,  and 
a  copy  of  said  order  was  published,"  eta 
The  language  nt  the  statute  Is:  "A.  copy 
of  such  ordCT  shall  be  posted  for  four  suc- 
cessive weeks  prior  to  the  Section,"  etc. 
This  language  is  freqnettly  used  In  statutes 
directing  the  publication  of  notices,  whUe 
in  the  matter  of  posting  the  usual  direction 
Is  that  it  be  posted  at  least  etc,  sped^rlng 
some  glv€3i  time  before  a  fixed  date  or  ev^t 
The  evidence  of  posting  Is  perhaps  some- 
what obscure,  but  the  inference  Is  fairly  de- 
ducible  that  the  notice  was  posted  <m  the 
4th  of  October,  1892,  and  remained  posted  for 
four  successive  weeks  prior  to  November  S, 
1892.    The  statute  does  not  in  terms  pro- 
vide that  tbe  four  successive  wetics  of  post- 
ing shall  be  tbe  four  successive  weeks  next 
preceding  the  Section,  and  the  evidence  of 
posting,  being  a  literal  compliance  with  the 
letter  of  the  statute.  Is  regarded  as  snfilcluLt 
The  election  was  held  on  the  Sth  day  of 
November,  1892.  at  which  a  majority  of  the 
voters  voted  In  favor  of  the  formation  of  a 
sanitary  district  and  by  a  like  vote  a  sani- 
tary assessor  and  five  members  of  the  sani- 
tary board  were  ^ected,  pursuant  to  the  call 
of  the  board  of  sai>ervlBorB,  and  as  provid- 
ed In  the  statute.   On  tlie  18th  dsy  of  No- 
vember following,  the  board  of  supervlsns 
canvassed  the  votes  of  said  election,  and  aa 
a  result  after  reciting  a  compliance  with 
the  statute,  ordered  that  the  sanitary  district 
Ik  established,  defining  its  boundaries,  and 
declared  P.  H.  Blake  duly  elected  as  san- 
itary assessMr,  and  P.  L.  Barrett  O.  D.  Boi- 
nett  A.  a.  Fay,  J.  H.  W.  Riley,  and  A 
Schroyer  duly  elected  as  the  sanitary  board 
of  said  Frultvale  sanitary  district  they  sev- 
erally having  received  a  majority  at  the 
votes  cast  for  said  several  <^ce8.  On  the 
14th  day  of  November,  1892,  Ibe  said  ch- 
eers so  aft^wsrds  dedsred  elected  met  and 
wganiaed  by  the  election  of  said  2.  H.  W. 
Bil^  as  president  and  said  O.  D.  Bomett 
as  secretary.    It  is  objected  by  appeOaiit 
that  this  <H^anlzation  was  premattire  and 
unauthorised,  and,  as  there  is  no  evidence 
12iat  a  president  and  setantary  have  since 
been  elected,  there  are  no  duly  aathoriied 
<^cm  of  tbe  board.  Tb»  statato  proridM 
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tiut,  "it  a  majwtty  of  the  votea  cast  at  sach 
deottoD  ahaU  be  In  favor  of  a  sanitary  dlt- 
trtct,  the  board  of  saperrlsors  shall  make 
and  cause  to  be  entered  In  the  minutes  an 
order  that  a  sanitary  district  of  the  name 
and  with  the  boundaries  stated  In  the  pe- 
tition (settlnc  forth  such  boundaries)  has 
beoDi  duly  established,  and  said  mAer  shall 
be  condnidTe  evidence  of  the  fact  and  r^^- 
larity  <a  all  prior  proceedings  of  every  kind 
and  nature  provided  for  by  this  act  or  by 
law,  and  of  the  existence  and  validly  of 
the  district."  Section  4.  The  act  in  qnea- 
tlon  does  not  provide  In  terms  that  tiw  vote 
for  officers  of  the  district  diall  be  canvassed 
by  the  board  of  siqterTlsora.  It  does,  how- 
ever, provide  that  "snch  election  shall  be 
conducted  In  accordance  with  the  general 
election  laws  of  the  state,  so  f&r  as  tbe  same 
shall  be  a^plloable,  except  as  herein  otiier- 
wlse  provided."  "Where  a  person  is  elected 
to  an  office,  his  right  is  established  by  the 
result  of  the  election,  and  does  not  depend 
upon  his  getting  a  commte^on,  for  in  such  a 
case  the  choice  comes  from  the  people,  and, 
when  they  have  voted,  the  last  aot  required 
of  thsm  has  been  performed.  In  such  a  case 
the  issuing  of  a  commission  Is  merely  a  min- 
isterial act,  to  be  performed  by  the  proper 
officer,  and  not,  as  In  the  case  of  taking  by 
appolntmwt,  a  part  of  the  act  to  be  done." 
Conger  v.  Ollmer,  32  CaL  80.  The  members 
of  the  sanitary  board  are  not  required  to  file 
a  bond,  and  they  are  required  the  statute 
to  elect  a  presidoat  and  secretaiy  at  their 
first  meeting.  If  it  be  conceded  that  they 
prematurely  met  and  organized.  It  did  not 
affect  theb:  digibUlty  or  right  to  act  as  a 
board  when  thereafter  commissioned.  The 
contention  is  not  that  they  have  not  been 
duly  dected  and  qualified,  but  that  they  or- 
ganised before  tiie  votes  were  canvassed  by 
the  supervisors,  and  the  result  declared. 
Under  snoh  drcumstanceB,  the  acts  of  the  of- 
floera  as  aucti  since  they  received  their  com- 
missions, being  under  color  of  office,  would 
be  valid.  Having  been  regularly  elected  and 
qualified  as  members  of  the  sanitary  board, 
their  acts  as  officers  of  such  board  in  signing 
bonds  cannot  be  inquired  into  in  this  col- 
lateral proceeding,  but  only  by  aome  direct 
proceeding  to  test  their  right  to  the  offices 
which  they  are  in  fact  filling. 

Is  the  act  of  March  81.  1891,  permitting 
the  organization  and  creation  of  sanitary 
districts,  constitutional?  The  contention  of 
appellant  seems  based  upon  the  theory  that 
file  act  attempts  to  authorise  the  invasion 
by  the  legislature  and  by  the  special  boards 
provided  for  In  the  act  of  tiie  ftmoUona  of 
municipal  corporations;  ^t  the  powers 
conferred  relate  to  sewers  and  drains;  and 
that  the  only  bonds  provided  to  be  Issuedi 
under  the  act  must  be  **for  tb.e  oonstruotlon 
of  sewers;"  and  while  It  la  admitted  that 
districts  may  be  formed  within  a  traritory 
not  embracing  a  municipal  oOTporatiui,  anch 
am  a  titj  or  town,  stlU.  as  It  appllaa  to  any 


part  of  the  state,  it  must  In  many  Inataneaa 
emlvace  anch  cities  and  towna,  and  the  pow- 
ers conferred  come  In  conffict  wltti  those  del- 
egated to  the  municipal  authorities  thenar. 
Section  6  of  article  11  of  ttie  c<mstltutlon  In- 
hlblta  the  legidatnre  from  creating  munic- 
ipal oorporattima  1^  apedal  laws,  but  i»ro- 
vldes  that  It  shall  provide  by  general  laws 
for  the  Incorporation,  <»ganl&itlon,  and 
dassiflcation  In  proportion  to  population  of 
cities  and  towns.  Section  12  of  the  same 
article  provides  that  "the  l^lslature  shall 
have  no  power  to  impose  taxes  upon  coun- 
ties, cities,  towns,  or  other  public  or  mu- 
nicipal corpcvationa,  or  upon  ike  Inhabltanta 
or  properly  ttiereof,  for  county,  dty,  town 
or  other  municipal  purposes,  but  may  by 
gmeral  laws  vest  in  the  cwporate  authori- 
ties thereof  the  power  to  aaaess  and  collect 
taxes  for  such  purpoaea."  Section  13  of  the 
article  provides  that  "the  legldature  shall 
not  delate  to  any  special  oommisslon,  pri- 
vate corporaU<m,  company,  association,  or 
Individual,  any  power  to  make,  control,  ap- 
propriate, supervise,  or  In  any  way  inter- 
ten  witii,  any  oonnty,  city,  town  or  municipal 
improvement,  money,  property,  or  effects, 
whether  held  in  trust  or  otherwise,  or  to 
levy  taxes  or  assessments,  or  perform  any 
municipal  fmictions  whatever."  Section  11 
Qt  article  11  provides  that  "any  county,  city, 
town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local*  pt^ce,  sani- 
taty,  and  other  regulations  as  are  not  in 
conflict  with  general  laws."  These  provi- 
aions  may  be  epitomized  as  follows:  (1)  The 
legislature  may  not  create  corporations  tcr 
municipal  purposes  special  laws,  but  may 
provide  therefor  by  g^eral  laws.  (2)  The 
leglslatiUTe  shall  not  Impose  razes  upon  such 
cwiraraUons  or  the  inhabitants  or  property 
thereof  for  municipal  purposes,  but  may  1^ 
general  law  anthorlae  sudi  corporations  to 
do  80.  (8)  The  l^^lalature  cannot  delegate 
to  other  than  the  municipal  corporatima 
power  to  aasesa,  o^ect  taxes,  or  to  control, 
appropriate,  or  supervise,  or  Interfwe  with 
municipal  improvement,  m<mey,  or  eftecto. 
(4)  Any  coun^,  city,  town,  w  township  may 
make  and  enforce  within  its  limits  audi  lo- 
cal, police,  and  sanitary  lawa,  etc,  and  other 
regulattuia,  aa  do  not  conflict  wtth  gansnl 
laws. 

The  ailment  is  that  the  statute  In  quas' 
tion  applies  to  the  whole  state,  and  hmoe 
will  in  many  instances  Involve  the  formation 
of  sanitary  districts  emtvaclng  dties  and 
tovms;  that  among  the  recognized  municipal 
functions  of  cities  and  towns,  the  power  to 
construct  sewers  and  drains,  and  to  manage 
and  control  them  for  the  purpose  of  improv- 
ing sanitary  conditions,  occupies  a  prominent 
place;  that  the  subject-matter  of  the  act  is 
sewers  and  drains,  and  Is,  In  effect,  an  at- 
tempt on  the  port  of  the  legtalatnre  to  In- 
terfere with  nmniclpal  fonoHons,  and  hence 
Ut  violation  of  sectitm  6  itf  article  11  of  tiie 
oonstttntion;  tliat  Qm  power  cooftned  bir  ttw 
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ftct  neceswurllr  iDTolTea  the  right  to  anoi 
property  for  municipal  purirases,  and  h«ice 
falla  within  the  irohlbltioii  of  section  12  of 
article  11;  and,  further,  th&t  the  act  under 
oonslderatlon  attempts  to  delegate  to  a 
special  comintaslon  power  to  lery  taxes,  and 
to  make,  oontnd,  and  snperrlse  mnnldpal 
ImproTements*  and  exercise  mnnidpal  fimc- 
tioBS  within  cities  and  towns,  In  violation  of 
section  13  of  said  article  IL  People 
Lynch.  51  OaL  83,  and  TaJcnell  t.  01t7  of  Los 
Angeles,  87  OaL  60S,  25  Pac  Rep.  767,  are 
dted  In  support  of  this  contention.  Those 
cases  r^ate  to  tlie  power  of  flie  legislature 
to  Intnf  eie  1^  direct  legislation  In  the  nrnnlc- 
ipal  affairs  of  Sacramento  and  Los  Angeles, 
respectlT^.  The  rice  of  the  argument  on 
the  part  of  appelant  lies  In  the  fact  that  It 
presupposes  that  the  act  under  considera- 
tion most  Include  cities  and  towns,  and  must 
Interfere  with  their  municipal  funcUons. 
There  is  no  snggestltm.  that  the  FnUtrale 
sanitary  district  embraces  within  Its  bound- 
aries sujr  city  or  town,  or  ttiat  the  powers 
to  constmct  sewers,  eta,  to  assess  and  levy 
tnxtt,  tai  any  way  Interface  with  or  affects 
any  such  mimldpallty.  To  the  legislature 
Is  oonflded  the  «itlre  pow^  of  the  people 
to  make  laws  not  granted  by  the  federal  ochi- 
Btltatlon  to  congress  or  Inhibited  by  that  of 
the  state  constitution.  In  passing  upon  the 
constltatlonallty  of  the  statntet  we  are  not 
required  to  Imagine  some  possible  contingency 
in  which  its  iH-ovisions  may  conflict  with  the 
constitution  or  with  other  statutes,  but  to 
det^mine  whether,  in  Its  general  scope  and 
In  ttie  mannw  prorlded  for  Its  enforcement, 
it  Is  within  the  province  of  Hie  lawmaking 
power.  The  act  of  March  7,  1887,  to  provide 
for  the  organisation  and  goremment  of  ir^ 
rigation  districts,  has  been  repeatedly  held 
constitutional,  (Irrigation  Dlst  r.  WlUlams. 
76  OaL  360,  18  Pac.  Rep.  879;  Irrigation  Dlst 
T.  De  Lappe,  79  OaL  S61,  21  Pac.  Rep.  825; 
In  re  Madera  Irr.  Dlst.,  92  CoL  296,  28  Pac 
R^.  272,  675;)  yet  we  can  Imagine  the  forma- 
tion of  an  Irrigation  district  under  that 
statute  with  its  bonndaries  confined  to  the 
limits  of  an  incorporated  city  or  to  thoeo 
of  a  swamiHland  district,  whm  irrigation 
would  be  productive  of  injury,  and  of  no 
benefit  Should  such  a  case  arise,  It  may 
well  be  that  it  would  be  h^d  that  the  facts 
showed  that  the  case  was  not  within  the 
reason  of  the  law,  and  hence  not  subject  to 
Its  iHTovlsions.  It  would  not,  howevw,  fid- 
low  that  the  law  was  unoonstitnUonaL  So 
here  It  may  well  be  that  if,  in  the  fbrmation 
of  a  sanitary  district,  an  incorporated  dty 
or  town  sliall  be  Induded  in  whldi  ttie  au- 
thority conferred  upon  the  sanitary  board 
Is  delegated  to  Om  mnnldpallty,  it  will  be 
h^  that  the  law  undnr  oon^eration  was 
not  Intended  to  apply  to  such  city  or  town. 
The  Ulnatratiooi  Is  only  used  by  way  of  com- 
parison to  show  that  the  act  la  not  vnoon- 
stitntional  for  the  reason  indicated  by  ap- 
pelant, and  not  to  iniltnate  an  opinion  upon 


ft  case  which  may  never  arise.  Th&  statute 
in  qnestion  is  one  coming  dearly  wiUiln  the 
purview  of  the  legUlatiTe  power.  All  laws 
affecting  the  peace,  good  order,  morals,  and 
health  of  the  community  come  vritliln  the 
"pcdlce  power"  of  the  legislative  departmoit 
of  the  state.  Bx  parte  Ku^er,  S3  CaL  279. 
It  has  been  said:  *'Tliere  Is  also  tlie  g^tcral 
police  power  of  the  state,  by  which  persons 
and  property  are  subjected  to  all  kinds  of 
restraints  and  burdens  In  order  to  secure 
the  general  comfort,  health,  and  prosperity 
of  the  state,  of  the  perfect  right  in  the 
legl^ture  to  do  which  Qa  the  absence  of 
constitutional  restriction)  no  question  ever 
was,  or,  upon  acknowledged  general  prin- 
dples,  ever  can  be,  made,  so  far  as  natural 
persons  are  conc^ned."  Redfldd,  C  J.,  in 
Thorpe  t.  Railroad  Co.,  27  Vt.  14D.  With 
the  advance  of  dvlllzation  and^  the  tncreaas 
of  knowledge  upon  the  subject  ot  hygiene 
the  Importance  of  sanitary  laws  Is  coming  to 
be  bettv  nnd«rstood,  and  their  necessity 
more  folly  appreciated.  Reforable,  as  ther 
are,  to  a  c<moeded  teandi  of  the  power 
vested  In  the  lawmaking  departmoit  of  tbe 
government,  few  constitutional  questions  can 
arise  ova:  their  exercise  except  such  as  re- 
late to  the  mode  of  its  exercise  and  the  ex- 
tent of  Its  application.  Hie  well-considered 
and  daborato  case  of  In  re  Madera  Itr.  Dist, 
92  OaL  296,  28  Pac.  Rep.  272,  675,  dlspwes 
of  and  affirms  tiie  constitntloaallty  of  neeriy 
every  question  InvolTed  In  this  case,  and  a 
further  discussion  of  toe  subject  la  not 
deemed  necessary.  Ho  jralnt  Is  made  as  ts 
the  r^ularity  ot  toe  bonds,  or  as  to  the 
validity  of  the  assessmoit,  or  levy  ot  the  tax 
in  the  sanltaiy  district,  except  for  the  reasoiw 
hereinbefore  spedfled.  I  am  of  the  oplnioQ 
toe  judgment  ot  ttie  court  below  ahould  be 
affirmed. 

We  ooncnr:  BBLCHBB,  CL;  TBOCPLB^  a 

PBR  OURIAH.  For  the  reasons  girai  In 
the  foregoing  opinion  th«  judgment  of  the 
court  below  is  afDrmed. 


SMITH  V.  LOS  ANaBLBS  &  P.  R.  OO. 
(No.  19,252.) 

(Supreme  Court  of  Oallfomla.  8^  27,  18D3^ 
EsTorPKL — Void  Okdsr  —  CoLLAtSEiii  Anux— 

RaS  JUDIOATA. 

1.  Who*  an  order  appointing  a  leeelvg 
of  a  oorporation  Is  vdd,  a  Judsment  creditsr 

of  the  corporation  does  not,  by  Intervuiing  bt 
the  action  for  the  purpose  of  enforcing  bis 
Judgment,  waive  all  objections  to  the  oedtr, 
and  thereby  lose  tbe  right  to  levy  oa  tlie  eor- 
pcffate  property. 

2.  A.  void  order  may  be  attacked  fat  any 
proceeding. 

3.  An  order  denying  a  motion  to  vacate  a 
void  order  does  not  valfdato  sodi  void  <Mdar. 

In  bank.  Appeal  from  superior  court, 
Loa  Angdes  county;  J.  W.  McKlnl^,  Judge. 

Action  t7  Smith  against  the  Los  Angdcs 
*  PaoUe  Ballnwl  OmqiaBr*  An  mpgiOm- 
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tlon  for  an  order  directing  the  ilierur  to  levj 
on  mifflclent  property  of  defendant  to  satis- 
fy a  Judgment  theretofore  obtained  by  i»laln> 
tut  against  defendant  was  denledi  and  plain* 
tlfl  a:K)eala,  BeverMd. 

T.  li.  Winder  and  Chapman  ft  Hendrl^ 
ilor  weUant  Andezwo  *  AndeEwm*  tor 
respondeat 

PATSBtSOM,  J.  A  recelTW  was  appoint- 
ed In  th«  case  of  California  Bank  t.  Lo*  An- 
gdea  ft  Padflc  B.  B.  Oa  on  September  13, 
IfMft.  On  Octniber  26,  1881.  plaintiff  herein 
filed  a  petition  of  Intervention  In  that  ac- 
tion, setting  forth,  among  other  things,  that 
he  had  obtained  a  Judgment  against  defend- 
ant herein  for  the  sum  of  (4.403.80  on  Octo- 
ber 2,  1881,  and  that  no  part  thoeof  bad 
beoi  paid.  He  ^syed  that  Us  dsim  might 
be  allowed  against  the  corporation  defena- 
ant  and  that  certabi  land  bcl(«gln»  to  the 
latter  be  vOA,  and  the  proceeds  of  the  sale 
be  applied  to  tbe  paymeat  of  the  debts  of 
the  corporation  tn  snch  proportion  as  the 
court  sbODld  determine^  On  July  U,  1682, 
he  ap^ed  to  the  ooort  for  an  order  dls- 
charging  the  recelrer,  tm  the  gnnmd  that 
said  order  was  T€iA,  the  court  having  no 
Jnrisdietlon  to  make-ttte  same.  Tbe  appli- 
cation was  denied,  and  thereafter  he  applied 
to  this  ooort  for  a  writ  of  certiorari  to  r»> 
Tlev  the  proceedings.  A  hearing  was  had, 
and  Jndgmoit  was  ottered  denying  the  pe- 
titlott  on  the  ground  that  the  petitioner  had 
lost  his  rl^t  to  the  rdlef  prayed  for  by  rea* 
son  of  his  deliv  In  making  the  application. 
Smith  T.  Soperior  Court,  97  Cal.  848,  32  Fac. 

822.  Subsequently,  plaintiff  applied 
In  this  action  to  the  court  below  for  an  or- 
der directing  the  sheriff  to  levy  upon  suffi- 
cient property  of  the  defendant  In  the  -bands ' 
of  the  receiver  to  satisfy  his  Judgment  The 
motion  was  denied,  and  firom  the  order  this 
appeal  was  taken.  Bespondent  contends 
that  the  order  ahoold  be  afBrmed  for  the  M- 
lowlng  reasons:  By  Interreiilng  In  the  Bank 
Case,  for  the  purpose  at  enforcing  his  Judg- 
ment, the  plaintiff  became  a  party  to  that 
action,  and  has  ratlfled  and  consented  to  the 
appointment  of  the  recover,  thereby  waiv- 
ing an  rlglit  to  question  the  order  by  which 
said  receive  was  appointed;  ttiat  this  Is  a 
collateral  attack  upon  Ibe  order  appointing 
the  receiver;  and  that  u  between  the  ap- 
pellant and  the  xwpfmdent  said  wder  la  res 
adjudlcata. 

1.  It  Is'  doubtless  true  that  one  may  so 
conduct  himself  as  to  be  estopped  from  re- 
pudiating the  actl(Hi  of  a  reeclver,  although 
the  order  whldi  the  receiver  was  ap- 
pointed is  void.  But  in  this  case  mutuality, 
which  is  one  of  the  essential  elements  of  es- 
toppel. Is  wanting.   The  plaintiff  herein 


could  not  by  simply  Intervening  In  the  ofl^ 
w  case^  reotive  any  ben^t  BnA  no  oa»,  cer- 
tainly, was  prejudiced  by  Us  action  therdn. 
The  receiver  was  not  appointed  upon  his 
suggestion.  If  there  be  any  act  tending  to 
validate  the  order  appi^ttng  the  recover, 
snch  act  Is  the  act  of  the  court  and  not  of 
this  plaintiff;  but  as  we  stiall  see,  the  ordw 
was  void.  The  action  In  which  the  receiver 
was  appointed  was  brouj^t  against  the  cxa- 
poratlon,  the  prlnclt>al  bondholders,  and  the 
trustee  of  the  proper^  mortgaged  to  secure 
payment  of  the  bonds;  but  the  dwk  certt- 
fles  that  no  snmmtms  appears  among  the 
files  of  the  case,  and  that  no  entry  of  the 
same  appears  np<»  his  register  of  actions, 
and  the  record  shows  that  on  June  7,  1881, 
ths  action  was  dismissed  as  to  some  at  the 
parties.  Inasmuch,  therefore,  as  It  appears 
that  the  [dalutlfl  tiiereln  cannot  aviUl  Itself 
of  the  services  of  the  recdver,  to  hcOd  that 
the  plidntlfl  is  not  entitled  to  an  execution 
herein  la  to  decide  that  he  has  no  remedy 
whatever  tat  the  oiforcement  of  his  Jndg* 
ment  We  do  not  think  fbat  his  ctmduct  In 
the  actim  reCored  to  would  warrant  any 
audi  conclusion.  Certainly,  the  Oslifoxnis 
Bank  ought  not  to  be  permitted,  after  prac- 
tically abandoning  the  acticm  f<ff  aU  pus 
poses,  to  jnit  tiie  credlton  tn  such  a  posltlw 
that  the^  <»n  obtain  no  rdlef ,  dtber  thnraSb 
the  receiver,  or  by  the  ordinary  processes  of 
law. 

2.  This  Is  not  a  direct  attack  i^on  the 
ord»  i^polntbi^  the  receiver,  but,  the  wder 
being  Told,  It  may  be  disregarded.  It  the 
order  Is  atwdutely  void.  It  Is  a  nullity,  and 
can  be  attacked  tn  any  procee^ng.  That  It 
is  absolutdy  void  was  Oleariy  demonstrated 
•wbem  the  matter  was  btfore  the  court  in 
department  in  Smith  v,  Sapolor  Oourt 
supra. 

3.  As  to  Um  i^opositton  tliat  the  order  ap- 
pointing the  recetver  Is  zea  adjudlcata,  it  is 
aufflclrat  to  ssy,  we  tlilnk,  that  a  court  can* 
not  by  an  order  denying  a  motion  to  setarido 
a  void  order,  give  the  latter  any  vltaWy. 
If  the  orAer  is  void.  It  is  voId,r-a  mere  nDilU- 
ty.—end  may  be  treated  as  nothing,  mw 
dedsion  of  this  court  tn  the  certiorari  pro- 
ceeding did  not  affirm  the  order  of  tbe  court 
bdow.  It  declared  that  order  rcM.  It  is 
true  the  proceedings  were  dismissed,  but 
laidies  is  the  ground  upon  which  the  de- 
dsion wmt;  and  tiie  question  wliethtt-  tbe 
conduct  of  Ihe  plaintiff,  as  tntarvener,  e^ 
tops  him  from  denying  the  validity  of  the 
Mder  appointing  the  receiver,  was  not  do- 
tennlned. 

The  order  appealed  from  is  reversed. 

We  concur:  De  HAVBN,  J.;  HABBISOM, 
X;  UcFABLAMD,  J. 
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BOARD  OF  LAW  LIBRARY  TRUSTEES 
OF  ORANGE  OOUNTT  v.  BOARD  OF 
SUP'RS  OF  ORAMOB  C0UNT7.  (No. 
19  W.) 

(SoDreme  Court  of  California.  Sept  26.  1893.) 
Dblboatiok  or  Lboibutitb  Fowbh— Countibb— 

EaTABLISHUBKT  OV  LaW  LiIBBABIBB. 

1.  The  legislatnre  haB  power  to  provide, 
In  an  act  establishins  law  libraries,  (Act  March 
31,  1891,)  that  counties  shall  come  or  remain 
withont  the  provision  of  the  act,  as  the  boards 
of  aupwrison  of  the  reqiectiTo  counties  may 
detennine. 

2.  Aft«>  the  board  of  snperriaors  of  a 
county  has  voted  that  Act  March  31,  1891.  es- 
tabli^ng  law  libraries,  shall  be  apidicable  to 
such  coanty,  It  cannot  evade  the  fmree  and  ef- 
feet  of  the  statute  1^  repealing  the  adopting 
ordinance,  since  the  county,  after  once  coming 
within  the  provisions  of  the  act,  is  there  for 
all  purposes,  as  fully  and  completely  as  if  it 
had  passed  directly  under  the  provision  of  the 
act  at  the  date  of  Its  enactm«it. 

3.  The  setting  apart  by  the  county  board 
of  mpenrisors  of  a  few  feet,  for  shelf  room- 
for  a  law  library,  in  a  large  room  occupied  by 
the  principal  county  officers,  and  by  the  board 
of  supervisors  when  in  session,  where  access 
to  the  books  is  obstructed,  and  rendered  great- 
ly inconvenient,  by  furniture  and  other  articles 
occnpying  the  room,  and  where  the  books  can- 
not be  consulted  or  used  with  reasonable  con- 
venience, is  not  providing  such  a  library  room 
for  the  use  of  tne  law  library  as  is  contem- 
plated by  Act  March  31.  1891,  providing  for 
the  establishment  of  law  libraries  in  the  dif- 
ferent counties  of  the  state. 

In  bank. 

AppUcatlon  by  the  board  of  law  lilnary 
truatees  of  Orange  county  against  the  board 
ot  superrlaora  of  Orange  county  for  a  writ 
of  mandate  to  comp^  the  board  of  sni^er- 
TiBora  to  provide  a  suitable  library  room 
for  its  law  UtHnry.   Writ  granted. 

J.  W.  Townv,  tor  i>etitloner.  Jiunea  O. 
Scarboroogh,  tor  respondeat 

OAROUTTB.  J.  This  la  an  application  tor 
a  writ  of  mandate.  The  matter  la  before 
UB  upon  a  demurrer  to  the  [Ktltloa,  and  the 
merits  of  the  proceeding  may  be  fully  dft> 
termined  by  a  conaideratl(m  of  the  foots  re* 
Ued  uptm  by  ttetltloner  for  the  Issuance  of 
the  writ  The  writ  la  asked  to  Issue  against 
the  board  at  so^arlBwa  of  Orange  eounty, 
reaulrlng  them  to  provide  a  library  room 
for  the  uae  of  the  law  library  created  under 
the  statutes  of  1^  state.  See  St  1891.  p. 
430.  The  petition  alleges  the  estaUlshment 
of  the  library  as  provided  by  the  statute; 
that  there  Is  no  suitable  room  for  the  use  of 
said  library;  Uiat  the  board  of  aaparrlaors 
furnished  some  shelving,  inclosed  by  dows, 
upon  which  the  books  were  placed.  In  a 
large  room,  100  feet  by  25  feet,  which  was 
used  by  the  principal  county  offlcera  of  the 
county  t<x  the  performance  of  their  official 
duties,  and  al&o  fOr  the  meetings  of  the 
board  ot  soperrlsOTB;  that  said  room  has  no 
partitions,  otha>  than  desks  and  railings; 
that  said  shelves  are  located  on  one  side  of 
said  room,  and  about  midway  from  front  to 
cear  thereof,  and  between  the  apace  occu- 


pied the  county  derk  and  coanty  auditor; 
that  access  to  the  books  is  obstructed  and 
rendered  greatly  Inconvenient  by  furniture 
and  other  articles  occupying  said  room;  that 
the  books  cannot  be  consulted  or  used  with 
reasonable  convenience,  or  In  any  proper  or 
satisfactory  manner.  The  petition  further 
states  "that  on  the  5th  day  of  Hay,  1891. 
said  board  of  supervisors  duly  passed  an  or- 
dinance, No.  14,  and  whidi  Is  in  the  words 
and  ^gores  following:  *The  board  of  super- 
visors of  the  county  of  Orange  do  ordain  aa 
follows:  Section  1.  The  provisiona  of  the 
actentlOed  "An  act  to  establish  law  llbratltf,** 
of  the  Laws  of  1891  of  the  State  of  Califor- 
nia, and  approved  March  31,  1891,  are  here- 
by made  applicable  to  the  county  of  Or- 
ange.* "  It  Is  further  alleged  that  on  tlie  16th 
day  of  May.  1893.  the  said  board  of  super- 
visors undertook  to  repeal  and  annul  said 
ordlnanpe  No.  14  by  an  ordinance.  Na  23, 
which  Is  In  the  words  and  figures  follovring: 
"The  board  of  supervisors  of  the  county  of 
Orange  do  ordain  as  follows:  Section  L  Or- 
dinance Na  14  of  the  county  of  Orange,  en- 
titled 'An  ordinance  making  applicable  to 
the  coimty  of  Orange  the  act  of  the  l^is- 
lature  of  the  state  entiaed  "An  act  to  es- 
tablish law  libraries.'"  approved  March  31. 
1891,  Is  hereby  repeaied."  It  Is  fnrthw 
stated  that  demand  upon  the  board  of  super- 
visors has  been  made  to  provide  a  suitaUe 
room  for  such  law  library,  but  the  demand 
has  been  refused.  Section  9  of  the  act  of 
1891  provides:  "The  board  of  supervisors 
of  any  such  county  shall  provide  a  library 
room  for  the  use  of  such  library,  whenever 
such  room  may  be  demanded  by  such  board 
of  trustees"  And  section  14  contains  the  fol- 
lowing providcHi:  "And  provided  further 
that  It  shall  be  discretionary  with  the  board 
of  supervisors  of  any  county  to  provide  by 
ordLmmce  for  the  application  of  the  provi- 
sions of  this  act  to  such  county."  It  will 
be  observed  that  tiie  board  of  supervisors, 
acting  under  th«  clause  of  the  secthXL  last 
quoted,  brought  Orange  county  within  the 
provisions  of  the  act  by  passing  the  or- 
dinance to  which  reference  has  beoi  made. 
To  defeat  this  application  for  the  writ.  It 
la  Insisted  (1)  that  the  act  of  1891  la  unconr 
stltutional;  02)  tiiat  Ae  board  of  super- 
visors, by  ordloattce,  rqtealed  Hie  prifur  ot- 
dlnance  bringing  the  coun^  wlttiln  the  pro* 
visions  of  the  act,  and  by  reason  ot  sotdi  re- 
peal the  county  occupied  the  same  position 
as  If  no  ordinance  had  ever  beo.  passed;  ® 
the  room  furnished  Is  sufficient  for  the  pur- 
pose contemplated. 

We  think  the  legislatnre  had  the  power 
to  provide  In  Uie  act  that  oountles  dunild 
come  within  or  remain  wltSumt  the  provi- 
sions of  the  act,  as  the  boards  of  siyMrTlsors 
of  the  respective  countlai  might  dettfmtne. 
It  Is  not  necessary  to  aster  Into  a  discnnOim 
of  the  coDstltutlooaUty  of  this  law  In  Oat 
resard.  for  In  the  recent  case  <tf  Vwjfl»  t. 
McFadden.  81  OaL  489,  82  Pac.  Rep.  851. 
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InrolTing  the  constltutionallt7  of  the  act  cre- 
ating the  comity  of  Orange,  Hiore  !■  tOfmA 
an  exhaustive  dl8Cii88i<m  of  the  same  prin- 
ciple, with  the  citation  of  many  caaes  bear- 
ing upon  the  question.  Among  otiiw  things, 
It  \a  there  said:  "Not  only  had  Uie  legis- 
lature the  power  to  pi^rlde  upon  what  con- 
dition or  ^contingency  the  prorlslons  of  the 
act  might  be  carried  Into  effect,  bat  also  to 
provide  within  what  time  tt  miurt  be  done, 
If  done  at  alL" 

It  ii  also  plain  that  the  attempted  repeal 
of  the  ordinance  declaring  Orange  county 
within  the  proTlslons  ci  the  wet  waa  of  no 
avalL  When  Orange  county  once  came 
within  the  proTislona  of  the  act.  It  waa  Uicaw 
for  all  purposes;  as  folly  and  completely 
there  as  If  it  had  passed  directly  under  its 
proTlrtona  at  the  date  of  the  enactment 
We  do  not  perceive  how  It  can  evade  the 
fwce  and  effect  of  this  statute  of  the  state 
(which,  after  the  passage  of  ordinance  Mo. 
14,  applied  to  It)  In  any  different  mannor  or 
to  any  greater  extent  than  it  can  escape  the 
f<Hve  and  effect  of  any  other  statute  of  the 
state.  If  It  can  do  so  in  this  Inatance,  It  has 
the  power  to  disorganize,  for  tt  was  created 
under  an  act  Involving  the  same  prlndpla 

As  to  the  third  contention,  from  the  facta 
recited  we  have  no  hesitancy  in  saying  that 
the  room  used  as  a  Ulffary  room  is  not  sulB- 
dent.  and  not  such  as  is  contemplated  by 
the  statute.  The  board  should  provide  a 
suitable  library  room.  The  writ  should  ts- 
sne,  and  It  la  so  crA»e<L 

We  concur:  McFABLAND,  J.;  HARBI- 
SON, J.;  PATBRSON,  DE  HATDN,  J.; 
FrrZOBBALD,  J. 


RUSSELL  V.  HANK  et'ox.' 
(Snprane  Oonrt  of  Utah.  Aug.  81.  188S.) 

nmtT  or  JVDOHBHT— POBSOLOSDRS  OV  UoBTaASB 

— DsnoiBKCT— DsoBsa. 

1.  Under  2  Comp.  Laws,  I  8013,  provIdhiK 
for  an  entry  of  jndgmenta  and  orders  In  term 
time  or  vacation,  the  court  may  entw  a  judg- 
ment In  vacation  where  the  snbmisdon  was 
made  In  open  oonrt 

2.2  Comp.  Laws,  (  8460.  provides  that 
there  shall  be  bat  one  action  for  any  debt  se- 
cnred  by  mortgage;  and,  where  It  appears  by 
the  return  of  the  officer  making  a  sale  under 
the  decree  that  there  Is  a  balance  still  due,  a 
Judgment  may  be  altered  against  defendant 
personally  liable,  and  an  exeention  may  issue 
therefor.  Hdd,  that  an  ezecatlon  cannot  issue 
for  any  deficiency  on  a  mortgage  sale  until  a 
judgment  Is  entered  therefor  after  the  return 
oi  toe  officer. 

8.  Where,  In  an  action  to  foredoae  a  mort- 
gage, the  pMsonal  liability  of  one  of  the  de- 
fendants waa  alleged,  It  waa  error  to  strike 
out  (ho  portion  of  die  decree  providing  for  a 
defldency  Judgment  tf  the  property  mortgaged 
failed  to  sell  for  enough  to  satisfy  the  debtf 
thoivh  the  complaint  contained  no  express 
imyer  for  sach  relief. 

i^peal  from  district  court,  Weber  coun^; 
James  A.  Miner,  Tustlce. 


"Rfhaariag  denied. 


Action  by  James  B.  Russefl  against  Caleb 
R.  Hank  and  his  wife.  Decree  for  plaintiff. 
From  an  order  setting  aside  a  portion  of  the 
decree,  plaintiff  appeala.^  Reversed. 

W.  L.  Maglwnln  for  appelant  J.  H.  MM- 
mlUan,  for  respondents. 

ZANB,  a  J.  In  the  complaint  filed  in 
this  cause  the  plaintiff  described  a  promis- 
sory note  payable  to  him  made  by  the  de- 
fendant Caleb  R.  Hank  for  $4,692.25,  al- 
leged ncmpaymokt  and  prayed  judgment  for 
the  amount  due;  and,  for  a  second  cause 
of  action,  he  set  out  the  same  note  and  a 
mortgage  executed  by  Caleb  R.  Hank  and 
^America  L.  Hank  on  real  estate  to  secure 
it,  and  alleged  a  breach,  and  the  usual  pray- 
er of  foredosore,  "and  for  other  and  farther 
relief,"  without  expressly  asking  for  a  judg- 
ment for  any  defi<daic7  in  case  the  mort- 
gaged property  should  not  bring  enough  to 
satisfy  the  decree.  It  appears  from  ttie  rec- 
ord  that  no  appearanoe  was  entered  by  any 
of  fhe  defendants  except  Minnie  P.  Woods, 
who  entered  a  disclaimer;  that  a  default 
waa  duly  taken;  and  that  on  April  4,  1882, 
the  court  found  In  the  decree  that  all  the 
allegations  of  the  complaint  were  true;  and 
that  there  was  due  on  the  note  described 
In  the  complaint  ^,067.72,  and  ordered  a 
sale  of  the  properly  to  satisfy  it  The  de- 
cree also  contained  the  following:  "And  It 
is  farther  adjudged  and  decreed  that  If  the 
maaeyn  arising  from  the  sale  shall  be  In- 
BDffldent  to  pay  the  amount  so  found  due  to 
the  plaintiff  as  above  stated,  with  the  In- 
terest,  costs,  and  expenses  of  sale,  the  sher^ 
iff  shall  specify  the  amount  of  such  defi- 
ciency and  balance  due  the  plaintiff  In  his 
return  of  said  sale,  and,  on  the  coming  in 
of  said  return,  a  jadgment  of  this  court 
shall  be  docketed  for  such  balance  against 
the  defendant  Caleb  R  Hank,  and  that  said 
defendant,  who  is  personally  liable  for  the 
payment  of  the  debt  secured  by  said  mort- 
gage, pay  to  the  said  plaintiff  the  amount  of 
such  deficiency  and  judgment  with  interest 
there<m  at  the  rate  of  8  per  cent  per  annum 
from  the  date  of  said  return  and  judgment; 
and  that  the  plaintiff  have  execution  there- 
for. It  further  appears  from  the  record 
that  on  the  same  day  the  court  ordered  the 
sheriff  of  Weber  county  to  sdl  the  property 
described  In  the  mortgage  and  decree,  and 
that  he  sold  the  same  In  pursuance  thereof 
on  April  28,  1882.  for  $2,702^  less  than 
the  amonnt  mentioned  In  the  decree  and 
Interest  and  costs;  that  the  same  was  shown 
by  the  sheriff's  return  made  on  the  same 
day;  and  that  on  the  same  day  an  execution 
was  Issued  commanding  the  sheriff  to  make 
mch.  deficiency  out  of  any  property  of  the 
defendant  subject  to  execution;  and  that 
this  execution  was  levied  on  sudi  proper^. 
This  execution  redted  ttiat  a  defldmcr 
judgment  had  been  entered  on  the  same 
day  of  f2.702.82.  with  accruing  intersst  and 
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eo«ts»  bat  no  mu3Ck  Judgment  or  any  jvOg- 
ment  aatliorlaing  the  excatlon  appean  In 
the  record,  and  we  most  presume  there  was 
none  entered,  or  It  . would  uare  appeared  In 
tbe  record.  It  alao  appears  that  the  ptntlon 
«C  tile  decree  abore  quoted,  and  the  execu- 
tion purporting  to  be  Issued  on  the  defi- 
ciency Judgm^tf  and  its  levy,  were  set  adde 
by  an  order  of  the  court  made  on  August  16, 
18&2,  m  motion  of  defendant,  on  the  ground 
that  -there  was  no  prayer  In  the  complaint 
for  a  deficiency  judgment  It  also  appears 
that  this  order  of  the  15th  of  August  was 
also  set  aside  by  the  court  on  the  Otb  of  Oc- 
tober following  on  motl<»i  of  tbe  plaintUL 
It  farther  appeaia  from  the  record  that  this 
order  of  October  6,  1S82.  was  set  aside  by^ 
the  court  w  January  9,  1893,  on  motion  of' 
the  defendant,  and  that  the  order  of  August 
15,  1892,  was  reaffirmed  and  reinstated,  and 
that  the  motion  was  argued  and  submitted 
In  open  court,  but  that  the  orda>  was  en- 
tered In  tarm  time  when  the  court  was  not 
In  seaslon.  The  plaintiff  has  appealed  from 
this  ordw  ot  January  9tii,  and  Insists  that 
its  entry  wboi  the  court  was. not  in  session 
was  emmtous,  and  that  it  was  also  errone* 
ous  because  It  reinstated  and  reaffirmed  the 
order  of  August  15, 1892. 

Tb«  Ifli^ture  baa  dedarad  ttiat  Judg- 
menta  and  orders  of  the  district  court  ii£ay 
be  altered  in  term  time  or  racation.  2 
Comp.  Laws  Utah  1888,  S  3013.  In  view  of 
this  proTislon,  we  hold  that  the  district  court 
may  enter  a  judgment,  de<xee,  or  order  when 
the  oourt  Is  not  In  session  if  the  submission 
was  made  In  open  court,  as  in  this  case. 
Secti<m  3460,  C(Hnp.  Laws,  did  prescribe  the 
mode  of  procedure  In  cases  of  the  class  un- 
der consideration.  It  la  as  follows,  so  far 
as  necessary  to  quote  It:  'Tb.erB  can  be 
but  <me  action  for  the  recovery  of  any  debt, 
or  tiie  aift>rcement  of  any  ri^t  secured  by 
mortgage,  upon  real  estate  or  personal  prop- 
erty, which  action  must  be  In  accordance 
with  the  provisions  of  tlils  chapter.  In  such 
actkm,  the  court  may  by  Its  judgment  di- 
rect a  sale  of  the  Incumbered  propoty  or 
80  much  thweof  as  may  be  necessary  and 
tbe  application  of  the  proceeds.  •  •  • 
And  If  it  appear  from  the  return  of  the 
officer  making  the  sale  that  the  proceeds  are 
Insufficient  and  a  balance  stUl  remains  due, 
Judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants 
personally  liable  for  the  debt  and  it  be- 
comes a  Hen  on  the  real  estate  of  such  judg- 
ment debtor  as  In  oth»  cases  on  which  ex.- 
ecutlon  may  be  issued."  This  section  speci- 
fies the  remedy  tor  the  collection  of  a  debt 
secured  by  a  mortgage  against  the  pers<m 
liable  to  pay  It.  First,  it  declares  that  there 
shall  be  but  one  action  for  its  recovery,  and 
that  such  action  must  be  in  accordance  with 
the  section;  second,  that  the  Judgment  must 
direct  the  sale  of  the  Incumbered  property, 
or  so  much  as  necessary;  third,  when  the 
return  of  tbe  o&cw  shows  a  deflclencgr.  that 


tiw  daA  DRiBt  dockat  a  Judgment  Cor  It 
against  tiie  defendant  personally  liable;  wlildt 
then  becomes  a  lien  on.  the  reel  estate  of 
BUGb  judgment  debtw,  aa  In  other  eases, 
on  whldi  execution  may  Issue.   If  the  com- 
plaint contains  the  ordinary  prayer  of  fore- 
closure, Alls  la  the  ottir  method.   It  Im  In- 
material  whether  the  complaint  contains  a 
prajer  for  a  d^douy  Judgmoit.   Siidt  a 
judgment  cannot  be  rendered  or  docketed 
until  the  officer  makes  his  report  showing 
such  deficiency.    Until  sodi   report  the 
amount  of  the  deficiency-  cannot  be  known. 
Tb»  amount  of  money  due  mnet  be  found 
In  the  decree,  and  the  defendant  pocaonaJly 
UaUe  to  pay  it  mast  be  aaoertained;  and 
the  officer  or  poson  making  the  sale  must 
sped^  In  Us  return  iba  amount  of  tiie  de- 
fldeney.  If  any;  and  the  <3bA  must  docket 
tiie  Jndgm^t  for  the  anwont,  and  then  It 
has  the  effect  of  other  judgmentB.   Tbe  fact 
that  the  decree  was  upon  a  default  makes 
no  difference.   l%e  portion  of  the  decree 
quoted  above  and  set  aside  was  immaterial, 
except  so  mnc^  of  it  as  found  the  personal 
liability  of  Caleb  B.  Hank.  Tbe  part  quoted 
above  could  not  be  treated  as  a  defldeney 
Judgmoit;  and  a  vslld  execution  oonld  not  be 
issued  on  It;  and  the  executitm  issued  without 
a  Judgment  docketed  for  the  d^dracy.  as 
shown  by  the  officer's  return,  was  of  no 
effect    Levlston   v.   Swan,  S3  CaL  480. 
Some  of  the  cases  to  >n^ch  we  have  been 
referred,  if  followed,  would  incumber  this 
plain  and  simple  method  of  procedure  mark- 
ed out  by  the  statute  with  old  modes  and 
requisites,  that  can  serve  no  useful  purpose, 
and  which  ttie  statute  was  dedgned  to  avoid. 
But  the  effect. <tf  the  order  appealed  from 
was  to  strike  out  the  portion  of  tlie  decree 
that  found  and  decreed  that  the  defendant 
Caleb  B.  Hank  was  personally  liable  to  pay 
the  amount  found  In  the  decree.   His  pw- 
sonal  liability  was  alleged  in  the  complaint, 
and  was  a  material  allegation,  and  the  defend- 
ant, by  his  default,  admitted  It    For  the 
reasmi  that  the  effect  of  the  order  appealed 
from  was  to  strike  out  of  the  decree  this 
mat«ial  finding  of  the  paw)nal  liability  of 
the  defendant  Caleb  B.  Wanir,  it  must  be 
held  erroneous.   The  other  portion  stricken 
was  Immaterial,  and  the  striking  of  It  out 
was  not  reversible  error. 

If  the  defldeney  has  not  been  paid  or 
settied,  the  plaintiff's  ri^t  to  a  defldeney 
Judgment  still  exlats,  and  It  wlU  be  the  doty 
of  the  clerk  of  the  district  court  In  that 
case  to  docket  It,  and  to  Issue  execution 
thereon  If  demanded  the  plaintiff.  We  do 
not  regard  the  case  of  Brweton  v.  MlHer, 
7  Utah,  426.  27  Fae.  B«p.  81.  referred  to  bj 
counsel  on  both  aides,  as  analogous  to  tlie 
one  In  hand.  It  became  necessary  In  tbat 
case  to  adjust  equities  between  the  d^tod- 
ants,  and,  in  doing  so,  to  subject  the  proper- 
ty of  the  defendant  who  owed  the  debt, 
if  any  could  be  found  subject  to  ezecutloii, 
to  the  payment  of  the  decreek  b^xe  n- 
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s<Hllne  to  the  property  described  In  ibm 
mortgage  foreclosed,  whldi  bdtmged  to  an- 
other person.  The  order  ot  the  district  court 
appealed  tnm  la  reveised,  and  tlu  canae  la 
remanded  to  tbat  court 

BABTOH  and  8UITU,  JJ.,  concur. 


OOFUN  McONTOSH. 
(Sdimm  Ooort  «f  trtah.  Aug.  90,  1803.) 
SnnVTa  ov  ^^AtJiw— PAHwraEBKip— AaspiuaiT. 

1.  Where  two  persona  agree  to  eadi  fnr- 
rdtax  one-half  the  moner  to  parchasa  real  es- 
tate, each  to  have  a  half  interest  in  the  deal, 
and  Oie  title  Is  taken  In  the  name  of  one,  who 
afterwards  sells  the  land  at  an  Increased  price, 
the  statute  of  fraa^  haa  no  application. 

2.  A  recovMT  in  an  action  for  mooey  had 
and  received  anlnst  the  person  holding  the 
title  cannot  be  defeated  on  the  ground  that  the 
transaetlon  rtfatod  to  a  iwrtnerahip  which  la 
oQsettlod.  and  not  the  snhjeot  of  an  action  at 
law. 

Appeal  tnm  dlattlct  eoort,  Weber  county; 
James  A  Miner,  JoBtie& 

Action  WUlard  U  Ooffln  agalnat  Jainea 
T.  Mclatoeh  for  mon^  had  ancl  reedved. 
From  a  judgment  for  plaintiff,  defoidant 
appeals.  Affirmed. 

H.  P.  Hendwaon  and  H.  H.  Henderson, 
tor  agvellant  Bvana  ft  Rofera.  toe  r«apond- 
«nt 

BARTGH,  X  The  plaintiff  In  tlila  eaae 
brought  ttila  action  to  recover  a  certain  aum 
of  money  alleged  to  be  due  him  from  the 
doCendant  He  aet  up  two  causea  of  action 
for  mon^  had  and  recdved.  The  jury 
rendered  a  rerdlct  in  hla  faror  for  the  aum 
of  V75Q.  The  defendant  then  moved  tor  a 
new  trial,  which  motion  having  been  over- 
ruled he  antealed  to  thla  court  The  cootro- 
veray  grew  out  of  a  real-^tate  transaction. 
The  evidence  ahowa  tbat  the  defendant  and 
one  Armstrong  had  a  idece  of  property,  and 
the  defendant  made  an  offer  to  the  plaintiff 
to  the  effect  that  If  he  would  loan  htm  $200 
he  w6nld  let  him'  Into  the  deal  at  coat  l^e 
plain tlfl  accepted  thla  offer,  loaned  him  the 
9200,  and-  thai  put  In  92SO,  the  defendant 
having  fnmlahed  the  aame  amount  By  thla 
arrangement  the  plaintiff  was  to  have  one- 
balf  of  defendant's  interest,  and  waa  to  have 
a  contract  for  It  The  plaintiff  was  also  to 
pay  one-half  of  the  defendant'a  share  of  the 
Indebtedness  agalnat  the  prop^iy.  The  de- 
fendant it  ai^teara,  repreaented  to  the  plain- 
tiff that  he  had  a  contract  few  the  Intereat  of 
which  the  plaintiff  waa  to  have  the  cHie- 
half.  The  property  was  afterwords  bcAA  at 
an  advance  In  price,  while  the  plaintiff  was 
absent  from  the  territory,  and  the  defendant 
received  plaintiff's  share  of  the  pfbceeds, 
but  failed  to  turn  it  ov»-  to  him  upon  de- 
mand. At  the  trial  counsel  for  the  defend- 
ant moved  to  strike  out  the  testimony  of  tbfi 
plaintiff  on  the  ground  that  It  was  shown 
thereby  that  the  transaction  was  In  relation 


to  a  piece  of  real  estate,  and,  not  Mag  In 
writing,  waa  within  the  statute  ot  ftands; 
and  also,  that  the  transoctlou  related  to  a 
partnership  which  waa  unsettled,  and  waa 
not  subject  to  an  action  at  law.  The  action 
of  the  court  In  overruling  this  motion  ralaea 
the  only  material  question  In  the  case.  Tills 
court  lu  Kdaoss  v.  Gaboon,  7  Utah,  182,  20 
Pac.  Rep.  2Q6,  h^d,  under  clreumataneea 
similar  to  those  In  thla  case,  that  the  ataV 
uto  of  franda  had  no  application.  Bepedal- 
ly  Is  this  ao  wfaerev  aa  in  this  case,  the  atkt- 
ute  Is  not  pleaded.  As  to  the  questtcn  ot 
partnership,  we  do  not  think  the  position  ot 
counsel  for  the  defendant  tenable.  Tlie 
land  In  question  had  been  sold,  Qie  i;daintlff'a 
share  of  the  proceeds  paid  to  the  d^endant, 
and  there  was  nothing  remaining  to  be  d<me 
but  for  him  to  pay  it  over  when  demand 
was  made  for  It.  appears  to  be  no 

error  in  the  ruling  of  tiw  titai  court  The 
Judgment  is  affirmed. 

ZANB,  a     and  SMITH,  X,  aoocuit. 


AMERICAN  PUB.  CX>.  v.  a  B.  MATlfll 

CO. 

(Supremo  Court  of  Utah.  Aug.  80,  1888.) 
DsposmoK— OBJEonoKS-WiTvro. 
Where  the  certificate  to  a  depotftion  Is 
insofficient  or  the  depo^tion  i*  defective  iB 
any  other  respect  that  can  be  remedied  Jjy  re- 
taking it  and  no  motion  to  suppress  it  Is  made, 
objection  thereto  is  waived,  and  cannOt  be 
made  when  the  deposition  is  offered  in  evi- 
dence on  the  trial. 

Appeal  from  district  court  Weber  county; 
James  A  Miner,  Justice. 

Action  fbe  American  PuUlalilng  Oom- 
pany  agiUnst  the  a  B.  Mayne  Company  to 
recover  damages  for  breach  of  contract 
Prom  a  Judgment  tor  deCeodant  plalnttS 
appeals.  Bevorsed. 

Dey  &  Street  fbr  appelant  Kimball  ft 
Allison  and  A  B.  Heywood,  for  respondent 

ZANB,  C  J.  Thla  Is  an  actl<ni  to  recover 
damages  In  conaequence  of  a  breach  ot  tluB 
contract  described  In  the  ccHuplalnt  On 
the  trial  of  tlie  cause  the  plaintiff  offered  to 
read  In  evidence  a  deposition  takot  under 
a  stipulation  of  counsel,  waiving  all  objeo- 
ticoia  to  Hie  form  of  taking  It  but  reaerv- 
ing  to  each  party  the  tl^t  to  object  to  aU 
queationa  and  answers  oo  the  ground  of  ir- 
relevancy, Immateriality,  or  Incompetency. 
The  tmtary  puUlc  who  took  it  stated  In  ths 
caption  that  It  waa  taken  In  tmrsuance  of 
the  stipulation,  the  time  and  place  of  taking 
It  and  Qiat  the  witaesa  waa  duly  swoxa 
to  answer  the  interrogatoriea  •  attached. 
There  waa  also  a  Jurat  at  ita  condLaaloa. 
showing  that  ttie  witness  was  duly  awont 
The  defendant  objected  to  Ita  being  read, 
oa.  the  ground  that  It  waa  not  pn^erly  oeF> 
tilled  by  the  officer  taking  It  and  the  court 


Digitized  by 


243 


PACIFIC  REPOETEB,  Vol.  84. 


(Utah. 


imstalnea  the  objectloa.  This  rulins  the 
plaintiff  excepted  to,  and  aa^gned  as  error. 

Hie  deposition  had  been  on  file  In  the  case 
a  year  and  a  half  before  It  was  called  for 
trial  The  objection  was  not  because  any 
question  or  answer  was  IrreleTant,  Imma- 
terial, or  Incompet^t.  The  d^ect  was  one 
that  could  have  been  remedied  by  adding 
a  proper  certificate,  or  by  retaking  the  depo* 
flftlon.  An  objection  to  the  form  of  a  ques- 
tion, or  to  the  form  of  an  answer,  should 
be  made  when  the  question  Is  asked  or  the 
answer  is  gtven;  but  If  the  objection  Is  on 
file  ground  of  immateriality,  Irr^evancy,  or 
tncompetency,  it  may  be  taken  when  fha 
offer  to  read  the  question  or  answer  Is 
made.  If  the  certificate  Is  insufficient  or  the 
deposition  Is  defective  In  any  other  respect 
that  can  be  remedied  by  retaking  It,  a  mo- 
tion to  suppress  should  be  made  before  the 
ease  Is  called  for  trtaL  The  defendant  could 
not  rem^n  silent  imtll  too  late  to  remedy 
the  defect,  and  then  surprise  the  plaintiff 
t3iy  snch  an  objection.  Such  a  practice  would 
be  nnfolr.  The  defendant  should  have  enter- 
ed a  motion  to  suppress  the  deposition  be- 
fore the  case  was  called  for  trial.  By  fall- 
ing to  do  BO,  ho  waived  his  right  to  audi  an 
objection.  The  correct  practice  Is  laid  down 
m  the  case  at  Doane  t.  Glenn,  21  Wall  83, 
in  the  following  t^ms:  "N<me  of  the  objec- 
tions to  the  reading  of  the  deposition  go  to 
the  testimony  of  the  witness.  All  of  them 
relate  to  defects  and  Irregularities  which 
might  have  been  obviated  by  retaking  the 
deposition.  It  does  not  appear  that  any  no- 
tice beforeliand  was  given  to  the  counsel  ot 
the  plaintUts  that  they  would  be  made.  In 
such  cases  the  objection  must  be  noted 
when  the  deposition  Is  taken,  or  be  pre- 
sented  by  a  motion  to  suppress  before  the 
trial  Is  be^un.  The  party  taking  the  depo- 
sition Is  entitled  to  have  the  question  of  its 
admlBsibillty  settled  In  advance.  Good  faith 
and  due  diligence  are  required  on  both 
sides.  Whoi  such  objecttoos,  under  the  dr- 
cumstances  of  this  case,  are  withheld  mitll 
the  trial  is  In  progress,  they  must  be  re- 
garded as  waived,  and  the  deposition  should 
be  admitted  in  evidence.  This  is  demanded 
by  the  interests  of  justice.  It  is  necessary 
to  prevent  surprise  and  the  sacrifice  of  sub- 
stantial rights.  It  subjects  the  other  party 
to  no  hardship.  All  that  Is  exacted  of  him 
Is  prefer  frankness."  To  the  same  effect  is 
Howard  v.  Manufacturing  Co.,  139  tJ.  S.  199, 
11  Sup.  Ct  Rep.  500.  This  role  Is  not  In 
confilct  with  the  statutes  of  this  territory. 
Snch  legal  objections  as  the  defendant  re- 
lied upon  in  this  case  may  be  waived  by  a 
failure  to  Insist  on  them  In  due  season.  It 
Is  true  that  the  supreme  court  of  California 
has  held  'otherwise,  under  a  statute  similar 
to  our  own.  On  principle  as  well  as  author- 
ity, however,  we  are  of  the  opinion  that  the 
rule  as  above  stated  Is  sound. 

It  is  mmecessary  to  consider  tiiie  other  er> 
ion  aw*g»^   For  Uia  nuom  stated,  tti* 


Judgment  of  the  com*t  below  is  reveraed, 
and  the  cause  is  remanded. 

BABTGH  and  SMITH,  JJ.»  ooDcnr. 


GOOICBS  T.  SAI^  LAKH  *  F.  D.  RT.  OO. 
•t  aL 

(Supreme  Court  of  Utah.    Ang.  80,  1803.) 

lUnJtOAD  OOSSTBOOTBD  IN  STBXn  —  ABOTTIHe 

Owirsv— Eairoma.  to  Barani  Onunoa. 
A  landowner  does  not.  }3T  mwe  sBoioe 
and  inaction  at  the  time  of  the  constmction  ot 
a  railroad  oq  t>art  of  hiB  land,  and  on  a  street 
in  front  of  his  premiaes,  lose  his  right  snbse- 
gnentlr  to  obtain  an  injunction  restraining  the 
opwanon  ot  the  road  unless  damsges  are  paid. 

Appeal  from  district  coort^  Salt  I«ke  coan- 
tyt  G.  W.  Bartdb,  Jnstlea 

Action  by  Martha  Ann  Ooombs  against 
the  Salt  Lake  &  Ft  Douglas  Railway  Oom- 
pauy  and  others  for  an  injunction  restrain- 
ing the  operation  of  Its  road  by  defendant 
cotiipany  across  land  belonging  to  plalntUF. 
and  on  the  street  abttttlnff  on  mch  land. 
From  a  Judgment  fw  detendantB,  plaintiff 
appeals.  Revived. 

James  A  Williams,  toe  appdlanL  Le 
Grand  Young,  for  respondents. 

ZANU,  O.  J.  It  appears  trom  tUa  record 
that  the  pLolntlff  was  at  the  time  of  the 
wrong  complained  of,  and  from  thence 
hitherto,  the  owner  of  the  norOi  half  of 
lots  3  and  4  in  block  1,  plat  G,  Salt  Lake 
City;  that  they  are  bounded  on  the  west  by 
n  street,  and  on  the  north  by  First  street; 
that  about  the  Ist  day  of  June,  1888,  the  de- 
fendant completed  its  railway  on  that  part 
of  the  streets  mentioned,  and  commenced 
nmning  trains  thereon;  that,  In  constmcting 
its  road.  It  took  a  few  feet  off  of  the  corner 
of  one  fractional  lot,  and  ran  Its  imck 
diagonally  across  IT  street,  on  the  west  side 
of  the  lots,  and  along  First  street,  on  the 
north  side  of  them,  and  In  so  doing  made  a 
deep  cut  In  both  streets,  so  that  communlca- 
tlon  between  the  lots  and  streets  was  very 
materially  interfered  with;  and  that  the  noise 
of  defendant's  trains,  and  tbe  smoke  and  cin- 
ders from  Its  engines,  In  operating  the  rond. 
gi'eatly  depreciated  the  value  of  plalntlfTa 
giound.  It  further  appears  that  plaintifr 
took  no  steps  to  prevent  the  constmction  of 
the  road,  by  applying  for  an  Injonctioo  or 
otherwise,  nor  does  It  appear  that  she  con- 
sented to  Its  construction.  It  also  appears 
that  the  road  was  constructed  with  the 
permission  of  the  city  council,  and  that  all 
the  property  of  the  defendant  Is  mortgaged 
to  its  full  value,  and  that  the  company  Is 
perfectly  Insolvent  On  March  1.  1892,  the 
plaintifl  commenced  this  action,  and  prayed 
that  the  defendant  might  be  enjoined  from 
operating  its  road  on  that  pert  of  its  line 
described,  unless  within  a  deflnlin  time,  to  be 
named  by  tiie  oourt,  It  should  pay  tbe 
plaintiff  such  damages  as  tt*  court  might  a>- 
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sess,  npon  the  ddlTory  or  tender  of  a  deed 
by  plaintiff,  transferring  the  land  taken 
and  the  easement  Interfered  with  Id  the 
sb-eets  appurtenant  to  the  lota.  Up<Hi  the 
hearing  of  the  canse  the  court  found  for 
the  plaintiff  $3^07.00,  and  ratted  a  decree 
therefor,  and  costs  against  the  defendant, 
but  denied  the  prayer  for  the  Injunction. 
From  this  decree  the  plaintiff  haa  appealed 
to  this  court,  and  assigns  the  refusal  to 
grant  the  Injunction  as  error. 

Salt  Lake  City  held  the  tme  to  the  streets 
In  question  for  the  use  of  the  public,  and 
the  owners  and  occupants  of  abutting  lots. 
The  latter  had  a  common  right,  with  all 
others,  to  trard  upon  them,  and  also  the 
light  to  pass  to  and  from  her  premises  from 
and  an  to  the  adjoining  streets,  and  In  that 
way  to  oocnpy  and  use  them.  While  the 
occupants  of  lots  use  the  contiguous  streets 
In  common  with  the  public,  they  make  a 
spedal  nse  them,  and  receive  special 
benefits  firom  them.  Referring  to  the  doctrine 
announced  by  the  New  York  court  of  ap> 
peals,  Judge  Dillon  says:  "The  remit  of  the 
author's  reflections  upon  this  subject  la  that 
the  TlewB  of  the  court  of  appeals  are  sound 
and  Just;  sound,  because  they  recognise  the 
paramount  nature  of  the  public  rl^t  to  put 
^e  street  to  this  new  and  necessary  use; 
Just,  because  th^  recognize  and  declare  that 
the  abutter  has  special  proprietary  Tights 
or  easements  in  the  streets,  which,  so  far  as 
tbey  are  special  and  Individual  In  tbelr 
nature,  he  Is  not  called  upon,  unequally,  to 
sacrifice,  without  compensation,  for  the 
public  use.  In  effect,  tiie  court  aaya  the  Just 
and  true  doctrine  Is,  Take,  tmt  pay.*"  2 
DDL  Mun.  Corp.  <4th  Ed.)  |  72Sc.  TUa 
court  also  the  same  doctrine  In  the  case 
of  Dof^  BloA  T.  Salt  Lake  Rapid  Tnuudt 
Coh  88  Paa  Rep.  229,  (decided  at  the  present 
term.)  Tbe  defendant  had  no  legal  or  equi- 
table right  to  any  part  of  plaintUTs  lots,  m 
any  rl^^t  to  deprlre  her  of  her  euement  In 
tbe  streets,  or  to  Intwfere  with  her  «iJoy- 
ment  of  her  prt^rty,  wlfliont  her  ocmsent, 
or  without  condemnation  and  compensation 
In  pursuance  of  the  law  of  eminent  domatai. 
As  the  owner  of  lots  adjoining  tSi»  streets 
Bhe  might,  by  her  language  or  conduct.  In- 
dicate hor  ccmsent  to  the  appropriation  and 
use  at  them,  and  thtfr  apportmant  righta, 
but  she  wni  not  be  held  to  have  dmie  so, 
from  mere  sllenee  and  inaetlon,  untD  barred 
by  the  statnto  of  limitations.  When  com- 
pensation was  refused,  tiie  plaintiff  had  tlw 
rl^t  to  avail  heradf  of  snGh  remedy  aa  the 
law  afforded;  and,  that  being  inadequate, 
aha  cocfld  resort  to  an  equitable  remedy,  tf 
such  remedy  remained.  Tbe  oonrt  befarw  aa- 
seaaed  plalntifTs  damagea  for  tbe  land  taken, 
and  for  ihe  InterrnptlMi  of  the  nae  of  the 
■treets  In  oonnaotlon  wltii  her  lots,  and  tiielr 
depreciation  In  eoDseqvenee  at  tiia  oom- 
Hon  of  tiM  mad,  at  9838T.0O.  We  hare 
•eeo  tint  flMsa  eannot  bo  coHectad  by  a 
Mmw  moA  aala  of  deCMidant^  property. 


because  of  the  defaidant^  Insolvency.  The 
phtlntlfl  has  not  parted  with  her  title  to  the 
land  taken  possession  of  and  used  by  the 
defendant,  nor  has  she  transfored  to  It  her 
easement  In  tbe  streets  appurtmant  to  her 
land,  which  the  defendant  Is  depriving  her 
of,  nor  has  she  rtfeased  to  It  any  damages 
she  has  or  will  sustain  In  consequence  of  the 
existence  and  operation  of  defendant's  road. 
The  defendant  Is  using  plaintiff's  land  with- 
out her  consent,  and  refusing  to  pay  her  for 
It,  and  Is  deriving  her  of  rights  appurtenant 
theretc^  and  annoying  her  with  dnders, 
smoke,  and  noise.  For  the  redress  of  these 
wrongs,  the  law  famishes  her  no  adequate 
remedy.  The  foregoing  facts  present  the 
question,  has  the  court  the  power,  according 
to  equitable  principles,  to  require  the  de- 
fendant to  pay  plaintiff  for  her  land  ap- 
propriated and  used  by  It,  and  for  her  ease- 
ment In  the  streets  appurtenant  thereto,  or 
to  surrender  such  possession  and  use? 

If  a  person  takes  possession  ot  proper- 
ty without  the  owner's  consent,  he  should 
return  It,  or  pay  for  It,  or,  If  he  establishes 
and  conducts  a  business  on  his  premises 
that  prevents  his  neighbor  from  enjoying  his, 
he  should  pay  damages,  or  stop.  But  it  is 
said  that  the  defendant  has  been  operating 
Its  road  for  nearly  four  years  without  ob- 
jectim,  and  has  made  large  expenditures  In 
the  construction,  equipment,  and  (^>eratlon 
thereof,  and  that  It  would  be  unjust  to  stop 
It  now.  If  defendant  has  takra  possession 
of  plaintiff's  property  wltiiont  her  consent, 
and  cannot  pay  for  1^  Justice  demands  that 
the  property  should  be  returned.  It  Is  also 
claimed  that  it  would  be  unfair  to  the  mort- 
gagees of  tiie  road  to  atop  its  operation  now. 
Such  credlt(»B  should  have  inquired  aa  to 
tile  titie  of  the  proper^  b^re  advancing 
money  i^on  It,  and  It  the  ixinMrty  of  flilrd 
parties,  wltiioat  their  consent,  were  In  the 
possession  and  use  of  tiie  mortgagw,  thdr 
equities  would  be  superior  to  sndi  eredltoxa. 
It  la  also  Insisted  that  the  public  ha.-%»  an 
Interest  In  tills  road,  and  rl^ta  have  been 
acquired,  and  espendltuieo  of  money  made, 
In  anticipation  of  its  eontinoed  operatiuL 
It  may  be  said.  If  the  beneflta  of  the  nsa 
of  the  road  to  the  publie  do  not  equal  Its 
cost,  it  had  bettw  quit  All  of  m  have  no 
bettor  light  to  appnqprlate  property  without 
the  owner's  consent  and  witiumt  cnnpeiuutr 
tion,  than  one  of  us  has.  In  tiie  ease  of 
Oalway  Railroad  Oo..  128  N.  T.  182,  28 
N.  B.  Rep.  47^  the  defendant  had  com- 
pleted Its  derated  railway  In  ttie  street  up- 
on which  plataitiff'a  lots  abutted  10  years 
beifOTe  suit  waa  instituted,  and  had  been 
operatlnff  It  The  Judgment  ot  tiie  lower 
court  waa  affirmed,  granting  reUtf  1^  Injunc- 
tion unleM  the  defendant  should  pay  to  tiie 
lOalntiff,  wifliln  a  Umlted  tlm%  tbe  sum  at 
|2(M}00,  aa  tiw  dei^reelatlon  at  tita  valoe  of 
the  Itemises,  caused  by  tiie  faHroad,  and, 
upon  audi  paymrat  being  made,  requiring 
tbm  plaintiff  to  esecnto  to  tba  dafsndant  a 
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oonTeyance  at  the  MS«n«at  To  the  aama 
effect  Is  tlie  caae  of  Knox  t.  RaUwir  Oo^ 
(Sap.)  12  N.  T.  Bnpp.  848.  In  the  cam  of 
TaUman  r.  BaUroad  Co..  121  N.  T.  U9.  2» 
N.  B.  Bep.  1134,  tbe  oonrt  lued  tUs  Ian- 
gnase:  "When  tbo  dsfoidaBt  becan  to  con- 
■tract  ItB  railway  In  front  of  tbe  ^alnttfTs 
lots,  he  could  have  oommenced  an  action 
in  equltT  against  It,  and  raatrained  It  until 
It  had  made  oonvematSmi  to  him  for  the 
rl^ts  and  aawnwnte  wbich  It  took  irotn 
him,  or  nntU  It  had  acoalred  them  by  oon* 
4annatton  innceedings.  Stoiy  Ballroad 
Co.,  90  N.  T.  122.  In  that  way  be  would, 
at  least  In  the  ttieory  of  tbe  law,  have  been 
tttdemnlfled  for  all  tbe  damage  be  would 
waStex  by  reaacm  of  the  conalxaction  of  the 
railway.  Instead  of  taking  his  remedy  by 
an  eqfultable  actfon  at  that  time,  he  could 
bare  takm  It  at  any  time  afterwards,  dur- 
ing his  ownership  of  tbe  lots,  with  the  same 
result."  The  respondents  r^er  us  to  cases, 
bowerer,  holding  that  the  owner  of  land 
waives  bis  right  to  an  Injunction  against  a 
railway  company  If  be  permits  it,  wlUwut 
objection,  to  construct  Ita  track  upon  hla 
land,  or  to  construct  it  In  a  street  ni>on 
which  hlB  land  abuts,  so  as  to  deprive  him 
of  hiM  special  easement  therein.  Some  of 
these  authorities  ezc^t  cases  in  which  It 
appears  that  tbe  writ  is  eesentlal  as  a  last 
resort.  The  rule  Is  laid  down  in  High  on 
Injunctions  (volume  1,  3d  Bd.,  |  64S)  as  fol- 
lows: "As  In  all  cases  of  tbe  exercise  of 
the  strong  arm  of  equity  by  injunction,  tbe 
right  to  the  reli^  may  be  lost  by  one's  own 
negHgence  and  dday  in  sedOng  protection; 
and  where  the  owner  of  land  ovw  which  a 
raUway  has  beat  constructed  has  stood 
-qnielly  by,  and  neglected  to  Insist  upon  com- 
j>ensati<m  at  tbe  time  his  land  was  taken, 
and  has  waited  until  the  road  was  in  full 
operation  before  asserting  bis  rights,  he  will 
not  be  permitted  to  restrain  its  operation. 
In  such  case  an  injunction.  If  granted  at  all, 
should  only  be  allowed  as  a  last  resort,  and 
after  all  ordinary  means  of  relief  have  prov- 
ed ineffectual."  This  rule  authorizes  an  in- 
junction after  all  ordinary  means  fall,— aa 
a  last  resort  This  same  qualification  to  the 
general  rule  as  abore  stated  Is  mentioned  by 
the  court  in  Hentx  v.  Eallroad  Coi,  13  Barb. 
646,  cited  by  defendant  Booth,  St  By.  Law, 
{  1S8.  Upon  {Hrinclple^  and  in  the  ll^t  of 
authority,  our  conduslon  is  that  a  lot  ownor 
does  not  waive  his  right  to  an  injunction 
by  mere  silence  and  Inaction  at  the  time 
his  land  la  taken;  and,  further,  tf  the  lot 
owner  Is  without  any  adequate  remedy  at 
law.  It  Is  the  duty  of  the  court  to  enjoin  the 
company's  use  of  his  property,  unless,  with- 
in a  specified  time^  It  will  pay  the  damages 
aaseued.  It  follows  that  the  court  below 
erred  In  not  granting  the  injunction  prayed, 
iqion  tbe  conditions  named.  Judgmsnt  r»- 
versed,  and  the  case  is  remanded. 

BCDnOB  and  WITH,  JJ^  eoneiK 


In  re  NICKALST  ESTATE.   (MSw  1.8894 
(Supreme  Court  of  Nevada.    Oct  IX  ISBM 

AVfOamUKT  0»  AMUnMTBATOBr-faiSMW 

QvABnus  or  Hirom. 

L  Where  all  the  parties  anplTbiS  for  let- 
ters of  administration  are  equally  qualified  an4 
competent  the  court  has  no  diacredMi,  Iwt 
must  atvolnt  the  aiq>llcant  that,  onder  Uiestet- 
ntSi  has  the  prknr  light 

2.  Except  as  a  matter  of  comity.  In  exce|^ 
tlonal  cases,  a  guardian  of  a  minor  appointed 
In  one  state  ia  not  recognised  as  sum  in  an- 
other state. 

8.  Section  2724,  Qen.  St,  ivovidmg  thmt 
letters  of  administration  shail  tasoe  to  the 
guardian  of  a  minor,  instead  of  to  the  minor 
himsalf,  refers  to  a  guardian  appointed  in  this 
state,  and  not  to  one  awointsam  some  wtkm 
state. 

(Syllabos  hy  Blgelow. 

A-pvoal  from  district  .court,  Bureka  ooantr* 
A.  ti.  FitageraM,  Judge. 

Petition  of  laabdla  K.  Loodka  Oat  letten 
of  administration  with  the  will  annexed 
the  estate  at  W.  W.  Nlckals,  deceased,  be 
granted  to  petitioner  and  Mnnihall  BUb. 
From  an  order  denying  the  petltioa,  and  ap- 
pointing o.  W.  Flldc  as  audi  adnrinls^m. 
tor,  petitioner  and  aald  Bldi  appeal.  Re- 
versed. 

The  otbw  tacts  folly  appear  In  tiM  follow- 

Ing  sUtement  by  BIGELOW,  i.: 

The  testator,  a  resident  of  Bureka  ooonty. 
In  this  state,  died  October  25,  1882,  leaving, 
him  survlTiiig,  a  widow  and  six  minor  chil- 
dren, his  motbw,  and  a  sister,  Mrs.  Isabella 
M.  Loucka.  By  Ids  wUl,  executed  bk  188a. 
the  widow  waa  appointed  executrix,  bat  it 
is  alleged  that  she  left  this  country  tor 
many,  in  September,  1692,  and  has  nercr 
idnce  been  heard  of.  The  cblldrea  and  the 
testator's  mother  are  residents  of  Oakland, 
OaL,  and  Mrs.  Ijoncks  la  a  resldmt  of  BJurdka 
county,  Nov.  The  widow  having  failed  to 
take  out  letters  testamentary,  Mr&  trucks, 
on  March  20,  1898,  made  apiOicatltm  that  let- 
ters of  administration  with  the  will  annexed 
Issue  to  herself  and  one  Marshall  Rich,  who 
she  asked  to  be  joined  with  h»  in  tbe  ad- 
ministration. Tbe  testator's  mother  also 
oAed  that  they  be  appointed.  Q.  W.  FU^ 
a  resident  ot  Oakland,  OaL,  who  bad  been 
appointed  by  the  courts  of  GallfOmla  snard- 
lan  of  the  mincv  children,  oi^HMed  this  ap- 
pUcatltm,  and  asked  ibat  letters  be  issued 
to  himself,  upon  the  ground  that  as  sneb 
guardian  he  had  the  iM^rred  right  tbovta 
Up(m  tbe  hearing,  it  waa  <xdered  that  let- 
ters Issue  to  him,  and  lira  Loocka  and  Btdi 
appeaL 

Rlvea  ft  Judge,  for  anellants.  Bater, 
Wines  ft  Dorsi^  and  B.  li.  Beatty,  for  ad- 

mtnlstratcff. 

BIOELOW,  J.,  (after  stating  the  fhcta) 
The  only  questi<»i  lnT<dved  In  this  appeal  Is, 
who  has  the  preferred  rl^t  to  letten  of  ad- 
ministration uprathe  estate  of  tbedecc— odT 
There  Is  no  dispute  conoeming  the  facta 
and  there  Is  neither  aUegatlon  nor  srooC  that 
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^tber  (tf  the  appllcanta  I*  not  duly  quali- 
fied to  discharge  the  dutlea  of  the  trust  It 
eoliseqaeiitly  becomes  stmiAr  a  matter  of 
statutory  construction,  as  the  rigbt  to  the 
appointment  Is  glren  1^  law.  and  the  ooort 
has,  under  these  drcomstances,  no  discre- 
tion coDceming  It.  Coope  t.  Lowerre,  1 
Bartk  Ch.  46;  In  re  Estate  of  Pacheco,  28 
OaL  480;  Bstate  of  Baoquler,  88  OaL  902, 
810, 3E6  Fac.  Sep.  ITS,  6^;  Hayes  t.  Hayes, 
76  bid.  8B5,  398;  1  Womier,  Adm'n,  |  242. 

Gen.  St  I  2719,  prorides  the  following  or- 
der for  t3ie  appdntmcnt  of  administrators: 
"First  Ths  BurrlTlng  husband  or  wife,  or 
some  person  as  he  or  she  may  request  to 
hare  appointed.  Second,  ne  children. 
Third.  The  father  or  motbv.  Fourth,  nw 
brothers.  Fifth.  Tbe  sisteis.  Stxth.  The 
grandchildren.  Berenth.  Any  other  of  the 
kindred  entitled  to  share  in  flw  dlstrllmtlon 
of  the  estate.  Eighth.  The  public  adminis- 
trator. Ninth.  The  creditors.  TenttL  Any 
of  the  kindred,  not  eabore  enumerated, 
within  the  fourth  degree  of  consanguinity. 
Blerenth.  Any  person  or  penons  legally 
oompetent"  Section  2722;  **No  person  shall 
be  entitled  to  letters  of  administration  who 
•hall  be:  First,  under  the  age  of  majority." 
Section  2724:  '*It  any  person  entitled  to  let- 
ters of  administration  shall  be  a  minor,  ad- 
ministration shaD  be  granted  to  his  or  her 
guardian."  Section  2738:  "Administration 
may  be  granted  to  one  or  more  competent 
persons,  although  not  entitled  to  Hie  same, 
at  the  request  of  the  pemm  entitled  to  be 
joined  with  such  persim."  Section  2781: 
"WhMi  letters  of  administration  hare  been 
granted  to  any  other  person  than  the  sur- 
TlTlng  husband  or  wife,  the  diUd,  the  fattier, 
mother,  or  the  brother  of  the  Intestate,  any 
<me  of  them  may  obtain  the  rerocation  of 
the  letters  by  presenting  to  the  probate 
court  a  petition  praying  the  rerocation,  and 
that  letters  of  administration  be  Issued  to 
him  or  her."  As  suggested  In  Estate  of 
Woods,  97  GaL  428,  32  Pac.  Rep.  518,  con- 
cmilng  a  similar  statute,  there  Is  doubtless 
some  difficulty  In  construing  and  harmonis- 
ing these  somewhat  conflicting  sections  so  as 
to  determine  when  the  guardian  of  a  minor 
win  hare  ft  prefwred  ri^t  to  lettns  of  ad- 
ministration OY&r  other  applicants,  but  we 
4o  not  find  It  necessary  to  consider  the  mat- 
ter here.  It  Is  admitted  that  the  respondent 
has  no  right  to  the  lett«s  accept  under  his 
appointment  as  guardian  by  the  California 
court,  and,  as  such,  we  are  of  the  opinion 
that  he  does  not  come  within  the  meaning 
^  section  2724.  Except  as  a  matter  of  com- 
ity, and  to  a  rery  limited  extrat,  gnardlans 
appolntad  In  one  state  are  not  recognised  as 
sodi,  CT  as  having  any  power  or  authority, 
to  any  other  state.  Speaking  of  an  BngUsh 
decision  holding  the  authority  of  an  Bngllsh 
guardian  sufficient  to  Institute  a  siMt  for  the 
penonal  iH>op«1y  of  his  ward  In  Scotland, 
Judge  Story  says:  "It  has  certainly  not  re- 
celved  any  sanction  In  America  in  the  states 


acting  nnder  the  Jarisi^ndence  of  the  eom- 
mon  law.  The  rights  and  powers  of  guard- 
lans  are  oonsldered  as  stri<rtly  local,  and  as 
not  entitling  titem  to  exercise  any  anthoiQr 
OTCT  the  persMi  or  pmronal  i^perty  ot  their 
wards  In  other  stateB,and  np(«  the  same  geo- 
eral  reasoolog  and  policy  which  have  cir- 
cumscribed tba  ritfbta  and  antborlttes  of  coc- 
ecutors  and  administrators."  Story,  Oonfl. 
Law,  I  490.  The  same  rule  applies  to  real 
estate.  Id.  |  604.  This  language  Is  r^>eat- 
ad  and  ap^red  In  Whart  Oonfl.  Lawa, 
I  2Si,  and  In  Hvyt  t.  Spragne,  103  U.  8.  018, 
631,  and  Is  ctetalnly  the  law  as  understood 
and  administered  In  tiie  United  States. 
Coot^,  Ooost  Um.  414;  Bdundw,  Dom. 
Rd.  44B;  Leonard  r.  Putnam,  81  N.  H.  247. 
In  other  w(HtIs,  as  to  any  other  state  than 
the  one  of  ttie  appointment,  he  Is  no  guard- 
ian, and  has  no  rights  as  mxSL  On  the  otiier 
hand,  we  faaTS  In  Gen.  St  |  648  et  seq.,  a 
eomidete  system  for  the  appointment  ot 
guardians  of  minors  by  our  own  courts,  vrtio 
would  In  ttiis  state  be  vested  witb  an  Qie  an- 
tiiortty  that  a  guardian  oouM  have  any^ 
whoe;  and  to  oar  minds  It  ta  very  dear  lliat 
It  was  this  Und  of  a  guarffian.  Instead  of 
one  that  has  no  anUiority  or  respcmslbUlty, 
that  the  legislature  had  In  mind  in  the  en- 
actment €f  section  2724,  r^iolatlng  flie  set- 
tlement of  tlie  estates  of  deceased  pnsona. 
The  statute  of  1887,  p.  68,  authori:dng  flie 
payment  of  money  In  certain  cases  to  guard- 
ians appointed  In  other  Jurlsdicttons,  rattier 
strengtbois  than  otherwise  tids  view,  as  It 
tends  to  prove  that  without  such  statutory 
antboilty  the  guardian  appointed  in  uiother 
state  has  no  standing  b^re  onr  courts.  It 
ftdlows  fiiftt  the  appdlants  have  the  pre- 
fMTed  right  to  the  letters  of  administration 
In  this  case,  and  should  have  be«i  appoln^ 
ed.  The  orAa  is  reveraed,  vrtth  dlrectltnis 
to  the  district  conrt  to  Issue  letters  to  the 
iqipdlantB,  upon  tb^  taking  the  oath  of 
<tfBce  and  0vlng  the  necessary  bonds. 

MURPHT,  a  J.,  and  BBLKNAP.  J.,  eoo- 
cnr. 


FALAQIOS  et  aL  V.  BEIASHBR  et  al.' 
(Supreme  Court  of  Colorado.  June  19,  1893.) 
Bonds— Dbutbbt  —  Filling  Blinks  Anaa  Sio- 

HATUBB. 

The  attorney  tot  an  attachment  debtor 
prjsented  to  defendants  for  signature  as  sure- 
n«8  a  redeliT«y  bond,  blank  aa  to  the  specific 
description  of  the  property  attached  and  its 
value.  Defendants  signed  the  bond  and  jnsti- 
flcatUn  annexed,  and  gave  the  paper  to  the  at- 
taraer,  who  signed  the  ivrat  as  notary.  He 
thereafter  fllled  In  the  blanks,  and  deliver^ 
the  bond.  Bdd^  that  defendants  had  mads 
Um  thdr  ngent  to  fill  the  blanks^  and  Wars 
estopped  to  deny  his  aathoiity. 

Appeal  from  district  court,  Arapahoe  eoon- 

ty. 


iRahearlng  denied  Oetobor  2,  18881 
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Actkn  I17  B.  FaladOfl*  &  Bodricaai,  md 

F.  Oarda,  tcadlng  u  Palockn,  Bodrlgou 
&  Ga,  agaliMt  B.  F.  Brasher,  Peter  P.  Egaa, 
and  Q«orge  W.  Brown,  on  a  redelivery  bond. 
Judgment  tax  defendant!.  PlalntUfa  appeaL 
Beroned. 

The  othor  facts  folly  appear  In  lha  ftdlov- 
tag  statement  by  GODDABD,  X: 

This  la  an  actlcm  upon  an  nndcrtaUnff 
glTcn  In  parsnanee  of  sections  111  and  112 
of  the  Code  of  CJlvU  Procedure  to  release 
attadied  prcq^erty.  On  tiie  12tb  day  of  De- 
oembOT,  1888,  appellants  filed  their  complaint 
In  the  district  ooort  of  Anvohoe  comity* 
settinc  fbrtti  the  InstltntUm  by  them  of  an  ac- 
tion In  Um  comity  court  of  Arapahoe  county 
hi  Septnnber,  isao,  asalnst  B.  P.  Brasher, 
ddnf  bnsineas  as  B.  P.  Bnufhw  ft  Go.;  the 
Issuance  of  an  attachment  therein,  and  the 
selHire  tiMicnnder  by  tiw  sheriff  of  Arapft> 
hoe  county  of  certain  posonal  pn^erty  of 
defendant;  the  rdease  <tf  the  property  so 
attadied  upon  the  erecntlon  and  d^very 
to  the  sheriff  of  the  foUowlns  writtw  In- 
■tmmeiit: 

**Btate  of  ColwadOi  county  ot  Arapahoe— 
as.:  In  the  county  court  sitting  within  and 
for  the  county  of  Arapahoe,  the  September 
term,  A.  D.  188a  B.  Palados,  8.  Rodri- 
gues.  and  P.  Oarda,  Copartners  aa  Palados, 
Bodrigaea  ft  Company,  Plaintiffs,  t&  B.  P. 
Brasher,  Dc^ng  BuMnees  as  B.  P.  Braahw 
ft  Company,  Defendant  Whereas*  the 
above-named  plaintiffs  have  sued  out  an  at- 
tachment In  the  above^ntltled  actl<Hi  In  the 
county  court  within,  and  for  said  county  of 
Arapahoe  against  the  above-named  defend- 
ant, by  virtue  of  which  said  writ  of  attach- 
ment the  following  described  property,  to 
wit:  Four  barrels  of  sherry,  192  galltMus; 
three  baxrds  (MC  Hermitage  whisky,  116  gst 
kma;  one  barrd  Marion  oonn^  whisky, 
88  gallons;  <Mie  barrd  Brashar*B  sour  maah 
whisky,  S8  gallons;  six  barr^  California 
brandy,  233  gallons;  one  barrel  Bond  ft 
Wllllan  whisky,  38%  gallons,— of  Ote  value 
of  seventeen  hundred  and  sixty-nine  dollars, 
has  been  seized  and  attached;  and  wherras, 
the  said  d^^dant  is  desirous  of  releaalog 
the  said  property  from  said  attachment,  ac- 
cording to  the  form  of  the  statute  in  such 
case  made  and  provided:  Now,  thwefore, 
we,  the  undersigned,  residents  and  frediold- 
ers  at  the  county  of  Arapahoe,  state  of  Colo- 
rado, in  consideration  of  the  premises,  and 
of  the  releasing  of  said  property,  do  Jdntly 
and  sevwally  undertake  and  promise  to  the 
effect  that  In  case  the  plaintiffs  recover  judg- 
ment In  said  action,  and  said  attachment  Is 
not  disserved,  then  the  said  defendant  will,  on 
demand,  redeliver  to  the  pr<^»er  officer  such 
attached  property,  In  default  of  sudi  de- 
Urwy.  that  the  said  defendant,  and  we,  as 
his  sureties,  will  pay,  or  cause  to  be  paid,  to 
the  said  plaintiff  the  full  value  of  the  proper- 
ty so  released.  Dated  this  2gth  day  ot  Sep- 
tember. A.  D.  1886.  [Signed]  B.  P.  Brasher. 
Petar  P.  Bcsn.  Qeoqpe  W.  Brown. 


*Wcte  «f  OoIondOk  eoODty  of  Aiapahoe— 
ss.:  Petw  P.  Bgan  and  Qeorge  W.  Brown, 
the  snretlea  whose  names  are  mbsolbed  t» 
the  within  undertaking,  being  severally  duly 
sworn,  each  for  himaeif  says  that  be  is  a 
realdmt  and  property  holder  within  the  said 
Arapahoe  county,  and  that  he  is  worth  the 
sum  spedfled  In  the  said  undertaking  as  the 
penalty  thereof,  and  over  and  above  his 
just  debts  and  llabilltlea,  in  property  not  by 
law  exempt  fnnn  execution  In  ttiia  state. 
[Signed]  Pettf  P.  Bgau.  George  W.  Brown. 
Subscribed  and  sworn  to  before  me  this 
29th  day  of  Beptember.  A.  D.  1S8&  \0eaLl 
B.  A.  COmA,  Notary  PubUc.'* 
—Alleging  the  execution  of  the  same  by  B. 
P.  Braaher  as  principal,  and  F«tw  P.  Bgan 
and  Oeoi«e  W.  :&mwn  as  suretiea;  that  Jndg- 
ment  was  obtained  In  Ow  county  court  in 
tiutt  action  on  the  IBth  day  of  October.  1887, 
tac  the  sura  of  |0S2  and  costs;  the  Issaaiice 
of  an  execution  thenon  against  the  defend- 
ants, and  a  return  thereof  wholly  unsatisfied; 
a  demand  upon  the  said  Egan  and  Brown 
for  a  retom  of  the  property  so  rdeased  by 
virtue  of  this  undertaking;  and  a  failure  up- 
on their  part  to  return  said  property,  or  to 
satisfy  said  Judgment  and  costs.  Bgan  and 
Brown,  in  thdr  snswer,  admit  all  the  al)e- 
gatitms  ei  said  complaint  exc^t  the  execu- 
tion of  the  written  undertaking  as  set  forth 
therein.  For  a  further  answer  they  allege 
that  ca  the  day  it  is  shown  that  this  undn^ 
taking  purports  to  have  been  executed  they 
signed  thdr  names  to  a  blank  piece  of  paper, 
which  they  are  informed  and  believe  Is  the 
same  piece  of  paper  which  Is  alleged  In 
said  complaint  to  be  an  undertaking,  but 
when  so  signed  said  paper  was  blank,  and 
was  not  the  Instrument  corresponding  to 
the  co^  set  forth,  dther  In  form  m  effect. 
They  fnrthw  all^  that  "they  nev^  legally 
autitorlsed  any  person  to  write  out  the  un- 
dertaking or  tmnd  over  their  slgnaturea  on 
the  said  blank  paper,  so  signed  by  ttiem,  as 
aforesaid."  Undor  the  Issues  so  Joined,  a 
trial  was  had  to  a  Jury,  and  tiie  evld^ce 
Introduced  was  In  substance  as  follows:  On 
the  29th  day  of  December.  1886,  at  the  Wind- 
sor Hotel,  In  the  dly  of  Dmvw,  Bgan  and 
Brown,  upon  request  of  B.  P.  Brashw,  tign- 
ed  their  names  to  a  certain  paper,  whteh  is 
admitted  to  be  the  undertaking  set  out  in 
plaintiff's  complaint,  except  that  It  did  not 
then  contain  a  specific  description  of  the 
property  attached,  or  its  value;  that  the^^ 
also  signed  the  affidavit  printed  aa  tiia  back 
of  said  instrument  as  to  thedr  qnallflcattois 
as  such  sureties.  B.  A.  Clark,  an  attorney 
repreeratlng  B.  P.  Brasher  at  tiiat  tlm^ 
testifies  that  tiiey  objected  to  signing  the 
Ixmd  In  blank;  that  he  explained  to  them 
that  the  amount  inv<dved  would  not  exceed 
(2.000,  and  tiiat,  If  It  did  enseed  that  amoout. 
the  bond  should  not  be  used;  they^  tbm 
told  him  that  they  would  leave  the  thing  Id 
his  bands;  that  they  signed  the  btmd,  and 
be  took  their  verification  on  the  back  ot  U. 
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DefeDdants  deny  harlnf  any  such  eoDTcnar 
<Ion,  and  claim  to  bare  signed  the  under- 
taking In  Igoonnce  of  wbat  It  was,  and  that 
■they  nerer  nnthorlzed  any  one  to  fin  any 
tlanka,  or  make  any  additions  thoeto.  The 
<ourt  below  Instructed  the  ]nry  as  foBows: 
"And  th^  (the  defendants]  say  there  was 
nothlQg  said  about  any  one  filling  out  that 
Instrument,  and  there  wuno  aulhoilly  glren 
■any  one  to  flU  ont  that  Instrument,  or  Insert 
anything  dse  In  there  but  what  was  to  be 
Annd  above  ttieir  signature.  If  yon  «hoald 
find  that  to  be  true,  and  ttiat  there  was  no 
•express  auOiorlty  glren  to  Clai^  to  fill  In  the 
'blanks  In  ttiat  bond,  or  if  yon  ahould  find 
that  tiiese  two  soreties  did  not  know  that 
-ttiere  was  tdanfcs  In  the  bond,  that  they 
thoni^t  It  was  a  complete  butmment  as  ibey 
had  signed  tt,  then  yon  must  find  tor  the 
-defendants.  I -do  not  tUnk  than  Is  snffl- 
-dent  eridence  In  Ibis  case  for  me  to  In- 
struct yon,  under  any  consideration,  that 
there  could  be  any  Implied  authority  In 
<31ark  to  fill  out  the  btmd."  This  trial  result- 
■ed  m  a  Terdlct  and  Judgmoit  for  defmdants. 
To  reverse  this  judgment  plainttfta  bdow 
prosecute  this  appeal. 

Carles  M.  Campbell,  for  appeUonta.  B. 
W.  Waybrlght,  iot  appellees. 

UODDARD.  J.,  (after  stating  the  facta.) 
The  only  question  for  our  determination  Is 
pres^ted  by  the  assignment  of  error  pred- 
icated upon  the  glvlog  of  the  Instruction 
above  quoted.  Counsel  for  the  respective 
parties  have  devoted  most  of  th^r  hrletn  and 
argument  to  the  dlscus^on  of  the  question 
«f  the  adequacy  of  an  oral  auth(»4satlim  to 
confer  the  power  to  fill  blanks  In  a  sealed 
instrumeat  after  the  same  Is  signed,  and  be- 
fore deUveiy.  The  pertineni^  of  this  cod- 
tentl<n  to  this  case  Is  not  readily  discernible, 
since  the  Instrumoit  sued  on  is  not  a  sealed 
Instrument,  but  Is  a  parol  contract,  and  of 
a  class  to  whldi  the  strict  and  technical  doc- 
trine r^ed  oa  by  coimsel  for  appellees  is  not 
M>pUcable.  The  court  below  tried  the  case 
upon  the  theory  that  such  authority  could 
be  conferred  orally,  and  admitted  evidence 
upon  the  question  whether  oral  authority  was 
given  to  Claik  1^  Egau  and  Brown  to  fill 
the  -  blanks  with  the  description  and  value 
of  the  prtqiterty  attached;  and  submitted  to 
the  Jury,  as  the  fact  upon  which  a  recovery 
depended,  whether  such  anthMity  was  ex- 
pressly given;  hence  the  pertinent  inquiry  Is, 
was  it  error  to  take  from  the  jury  the  consid- 
eration and  decision  of  the  question  whether, 
nnder  all  the  facts  and  circumstances  Mtend- 
Ing  the  signing  and  dellv^  of  the  paper  to 
Clark  in  its  then  ccmdition.  the  authwlty  to 
fill  the  blanks  tber^  was  conferred  upon 
bim  by  Impllcatlou?  In  the  case  of  In- 
habitants of  South  Berwick  v.  Huntress,  53 
Me.  89.  Kent,  J.,  In  dlscuaslng  an  tautmo- 
tUm  embodying,  in  substance,  the  law  ap- 
^Ucabla  to  thla  eaae^  aald:  ''We  think  ttuvt 


irtuo  a  par^  signs  a  bold,  and  dcnrera  tt 
to  another,  not  stipulating  or  expecting  that 
the  paper  will  be  returned  or  aftowards  ez- 
hibited  to  him,  but  be  d^vered  to  the  ob- 
ligee irtun  perfected,  and  when  he  eo  div- 
ers tt  tiiere  are  bbuika  In  it  to  be  filled  up  be- 
fore  It  can  be  perfected,  and  he  knows  the 
fact,  those  blanks  may  be  filled  out  without 
any  further  knowledge  or  assent  on  his  part" 
And,  alsot  on  page  98:  *^t  Is,  after  all,  a 
m&n  qneatloa  of  assent  Now,  consent  may 
be  Implied,  as  well  as  expressed,  and,  when 
&lriy  and  legally  Infored,  It  Is  actual  and 
effective  consent,  as  much  so  as  whoi  direct 
anttiorlty  Is  shown  by  panH."  The  supreme 
court  ot  ftM  United  States  has  announced  the 
same  principle  in  several  cases,  notably  that 
of  Drury  v.  Foster,  2  Wall,  24.  Therrin  the 
court  say:  "We  agree  that  by  signing  and 
acknowledging  the  deed  In  blank,  and  d^v- 
erlng  the  same  to  an  agent  with  an  express 
or  Implied  authority  to  fill  up  the  blank,  snd 
perfect  the  conveyance.  Its  validity  could  not 
well  be  controverted."  In  the  case  of  State  ' 
V.  Young,  23  Minn.  6S1,  the  court  In  .dis- 
cussing the  implied  author!^  of  the  board  of 
county  commtasioners  to  fill  the  penalty  In  an 
cffld^  bfmd,  no  express  authority  being 
given,  says:  "Such  auth<»lty  may  be  Im- 
plied from  drcumstancee.  It  may  be  im- 
idled  from  the  fhcts  proved,  when  fbeae 
facts,  all  taken  togefher,  and  fairly  consid- 
ered, justify  the  inference."  See,  also.  White 
V.  Duggan,  140  Mass.  18,  2  N.  B.  Rep.  110; 
Smith  V.  Crocker,  6  Mass.  S37;  Bank  v.  Mc- 
Chord,  4  Dana.  191;  McCormldc  v.  B^  Olty, 
28  Mich.  457;  Bardett  v.  Board,  50  HL  364; 
aty  of  Caiicago  V.  Gage,  95  HI.  50a  Nu- 
merous other  cases  mi^t  be  dted  In  support 
ot  the  rule  that  authmity  to  fill  Idanks  In 
such  an  instrument  may  be  Implied,  and 
that  when  fftirly  Inferable  from  the  conduct 
of  the  parties  and  circumstances  surround- 
ing the  transaction,  Is  as  effectually  given 
as  If  expressly  cootemd.  Many  of  these 
decisions  are  put  upon  the  doctrine  of  es- 
t(^pel  In  pals;  ostraislble  authority  being  the 
equivalent  of  actual  authority.  It  certainly 
is  constmant  with  justice  and  &lmess  that 
when  a  pwsMi  as  a  sure^  signs  an  incom- 
plete nudertakln^  and  idaoes  the  same  In  the 
hands  of  another,  to  use  for  a  particular  pur- 
pose, and  with  ostendble  authori^  to  flunu 
any  needed  matter  to  make  the  same  ef- 
fective, and  the  same  Is  accepted  In  its  com- 
pleted form  by  the  obligee,  without  negll< 
gence  on  his  part  that  sudi  surety  ought  to 
be  estopped  from  omtrovertlng  its  validity 
to  the  prejudice  of  such  obligee;  and  we 
think  that  the  facts  In  this  case  most  stnm^ 
invite  the  appIIcatl<Hi  of  thlB  rule;  The 
blank,  as  presented  to  Egan  and  Brown  for 
thdr  signatures,  contained  a  printed  condition 
that  fully  advised  them  of  the  extent  ot  the 
obligation  they  were  ■■™"**"g  The  Inser- 
tioa  of  the  peualty  did  not  affect  the  extent 
of  Budi  obligation.  The  printed  recitals  In 
the  paper  as  presented  wvn  to  Hxe  effect 
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ttiat  certBlK  property  of  Uidr  principal  had 
been  attached,  and  the  oondltlon  axwl  essen- 
tial portioa  of  the  ctxitract  In  terms  pro- 
vided that,  in  coosldenitlon  of  tlxe  releasing 
of  said  property,  tliey  undertook  «nd  prom- 
ised that  tf  Judgment  waa  obtained  In  tbe  at- 
tadiment  suit,  and  tlie  attachment  aastBined. 
on  demand  tb^  would  ledeUver  mch  prop- 
erty, and,  in  deifonlt  of  d^r^.  they  would 
pay  the  full  value  of  the  property  so  re- 
leased. Tliey  were  bound  to  know  the  con- 
tents of  the  paper  they  signed,  and  cannot 
evade  liability  by  pleading  want  of  such 
knowledge^  To  avail  themselvM  of  sudi  a 
defease  It  must  appear  that  tli^  were  pre- 
vented from  reading  the  paper  by  some  trick 
or  artifice  of  the  otdlgeeu  Jotanstoa  v.  Pat- 
terson, 114  Pa.  8t  888,  6  AtL  Rep.  74& 
They  were  also  bound  to  know  whether  there 
were  blanks  that  must  be  filled  to  accom- 
plish the  purpose  for  which  such  under- 
taking was  Intended.  They  are  presiuned  to 
have  known  the  law,  and  knew  that  to  ae- 
•  oomidlsh  tba  porpose  ot  tiielr  principal  It 
was  necessary  for  him  to  procure  an  under- 
taking In  compliance  with  the  statute.  With 
this  knowledge  they  signed  the  undertaking, 
and  placed  it  in  bis  agmt's  hand%  as  we  bare 
seen,  with  Implied  anOiority  to  fill  tiie 
blanks,  and  otherwise  perfect  It,  for  I2i» 
purpose  of  rdeastaig  the  attatdied  jftopectj. 
Counsel  for  appellees  place  stress  upon  the 
taet  that  Glaj^  lite  at&»ney  of  Braahn', 
made  tbe  addldoo,  and  that  the  appeUees, 
by  deUvoing  13ie  bond  to  him  wbea  signed, 
cooferred  no  authority  up<HL  him  to  do  sa 
This  claim  Is  not  triable.  He  was  th^ 
agent,  as  well  aa  the  agent  of  the  prin- 
cipal Willis  V.  Rirers.  80  Oa.  636,  7  8.  B. 
Bep.  oa 

We  tbink  the  court  erred  in  giving  the  In- 
struotlon  complained  of.  The  evidence 
dearly  estabUshea  the  fact  that  the  appel- 
lees conferred  the  power  upon  their  prin- 
cipal and  vpon  his  atbffney,  Clark,'  to  fill  In 
the  spedflc  deacriptloa  of  the  property  at- 
tadied,  and  its  valu^  If  that  was  necessary 
to  malce  the  undertaking  effective.  It  Is  on- 
necessary  to  decide  uriiethw  tbe  undwtaklng 
as  signed  was  not  sufficient  before  the  addi- 
tions were  made  therda;  and,  since  we  ai« 
ot  the  <^Inloa  that  upon  the  undisputed  facts 
the  appdlants  were  entitled  to  recover,  the 
judgment  Is  reversed,  and  canse  renutnded, 
wiUi  directloos  to  assess  damagea  In  favw  ot 
appallanta  Reversed. 


JONBS  T.  HBNSHAIX  et  ux. 
(Court  of  Appeals  of  O^ocado.    Sept  2B» 
1S88.) 

DOOUKBITTABT  BvtDBROB  — ■  OOMPBTaVOT  OF  WlT- 
NKBS. 

1.  Li  an  action  by  an  executor  on  a  note, 
U  appeared  that  decedent  and  one  of  ttw  mak- 
ers of  tbe  note  owned  jointly  the  stock  in  a 
corporation.  The  assets  of  the  corporation 
were  sold  and  applied  decedent,  who  hM 
all  tke  atodc  bat  oae  snare  to  Us  own  osa. 


HM.  that  tiw  ledger  of  the  corporation,  not 
belDfT  a  book  of  orli^al  entry,  was  hiadmu- 
slble  to  show  payment  of  the  note  by  snch  sal& 
2.  In  an  action  by  an  execntor  on  a  wn% 
the  maker  Is  incompetent  to  testify  aa  to  the 
transactions  out  of  wblcli  the  not*  was  ^vcn, 
nnder  Gen.  St.  {  3641.  relating  to  evidence  as 
to  transactions  with  decedents. 

BkTor  to  district  court,  Arapahoe  coonty. 

Action  by  Mwton  J<Hiea,  admixdstnOM  itt 
Aaron  M.  Jones,  against  James  HfTwhaM 
and  Harriet  B.  HenshalL  Judgment  for  de- 
teidants.   Flalntur  brings  wror.  Reversed. 

Teller  &  Orahood,  for  plaintiff  in  error. 
Browne,  Putnam  &  Preston,  for  defendants 
In  error. 

BISSBU^  P.  J.  The  admlnlstmtor  of  tbe 
estate  of  Aanm  U.  J<mee  brooght  this  ae- 
tloa  against  tbe  ddendants  in  oror,  James 
Henahall  and  his  wife*  to  tecorer  tiie  sum  of 
$3,000  alleged  to  be  due  on  a  promissory  note 
executed  by  them  <hi  the  2d  of  June,  1884, 
and  found  among  tbe  assets  of  tbe  decedat. 
The  note  was  paj^Oile  one  year  after  date, 
and  had  been  due  some  five  years  at  the  time 
of  Jonee'  death.  There  was  no  omtroverv 
about  the  note,  but  the  defendants  set  up 
by  their  answer  a  paymoit  during  Jones' 
Ufetlma  Thdr  first  ptea  was  a  geaieral  cue 
of  payment.  The  second  was  likewise,  in  , 
legal  effect,  an  averment  of  satisfaction,  and 
aet  up  snbstantli^  that  James  fTwiwhsn 
and  Jones  were  the  joint  ownm  of  the 
stock  of  the  Hwwh*^^  Queens  ware  Company. 
The  assets  of  the  company  were  subsequent- 
ly wo3A  to  other  parties  toe  a  fixed  sum, 
which  was  recdved  1^  Jones,  and  appUed 
to  biM  own  uses.  It  was  averred  that  the 
recript  of  this  mon^  by  J«ies,  and  the  ap- 
pn^rlatlai  ot  it,  amounted  to  a  satlafiactiai 
of  this  93,000  note,  since  it  was  in  fact  and 
legal  effect  an  appreciation  by  Jonas  of  Qw 
money  which  would  have  beat  coming  to 
Henshall  oat  of  the  sale  of  the  bUm±.  of  the 
queensware  eoaapeny.  The  suit  tbiB  turned 
on  the  proof  of  this  averred  psTmcnt  of  tba 
note  through  the  transaetlm  of  the  sale  of 
the  assets  of  the  company.  To  supiKtrt  tbe 
plea,  the  d^endanta  offered  In  evldoioe  cer- 
tain pages  of  the  ledger,  wldeb  made  a  part 
of  the  set  of  books  <rf  the  queensware  coov- 
pany,  which  cwtalned  entries  tending  to 
show  J<«es'  receipt  of  the  considenUIaa 
which  the  purchasers  paid  for  the  Btock  of 
the  company.  They  also  offered  diven  deeds 
of  certain  property^  i^Ich  had  passed  be- 
tween HttuduUl  and  Jones  in  his  lifetime, 
at  about  tbe  time  of  the  original  purchase 
ot  ttie  queenswan  sto<^  Dining  tihe  prog- 
ress of  the  ixial,  James  Haishall  <^ered 
himeelf  as  a  witness,  and  ondertofdc  to  tes- 
tify concerning  the  matters  in  diq»at&  & 
was  allowed  to  give  evidence  touching  cer- 
tain matters  which  w«e  relevant  to  tbe  Is- 
sues, and  undoubtedly  competent  If  he  had 
tke  right  Co  give  evidence  ccmcwniag  them. 
As  to  the  exact  transactlOD  out  ef  which  the 


Digitized  by 


Colo.) 


J0XE3  0.  HEXSHALL. 


255 


note  grew  he  was  not  i»ermltted  to  sire 
testlmouy. 

This  statement  Is  BufflclenUy  broad  to  dis- 
close the  errors  relied  upon  aod  the  ba^is 
of  this  opinion.  It  was  always  true,  under 
the  general  rules  of  evideiiee,  that,  wherever 
any  matter  In  Issne  was  supportable  by  what 
appeared  on  the  books  of  a  party,  those 
bookjs,  if  they  were  books  of  original  entry, 
could  be  put  In  erldmce  after  a  sofficirat 
foundation  had  been  laid  for  the  purpose. 
This  rule  Is  not  varied  by  our  statute, 
which  is  in  terms  and  in  form  substantially 
coincident  with  the  common-law  rule  of  ev- 
Idoice  on  the  subject  But  under  this,  as 
at  the  common  law,  a  proper  foundation 
must  be  laid  for  the  purpose,  and  the  books 
themselves  must  be  competent  proof  trf  the 
matters  which  they  tend  to  astabUsh.  Far- 
rington  v.  Tucker,  6  Colo.  557.  Without  at- 
tempting to  decide  whether  under  any  cir- 
cumstances the  itooia  of  thU  company  would 
be  evidence  against  the  estate  In  support 
of  the  plea  of  payment,  It  Is  manifest  that 
they  were  Inadmissible  at  the  time  that  they 
were  produced,  and  imder  the  circumstances 
existing  when  they  were  offered.  They  were 
not  books  of  original  entry,  and  no  founda- 
tiML  whatever  was  laid  tor  their  Introdoc- 
tlon,  and  It  is  exceedingly  difficult  at  the 
best  to  say  that  they  tended  to  support  the 
defendant's  plea.  According  to  his  own  tes- 
timony, he  was  the  owner  of  but  one  share 
of  the  stodc  of  the  company,  and  there  was 
no  other  holder  of  any  of  the  corporate  evi- 
dence of  title  exc^t  as  to  one  share.  This 
would  leave  the  entire  holding  to  stand  prop- 
erly and  legitimately  in  the  name  of  J<Hies, 
who  would  necessarily  have  the  right  in  case 
of  sale  to  appropriate  the  results  to  his  own 
uses.  How  the  fact  that  Jones  did  receive 
these  proceeds  of  sale  tends  to  show  that 
the  note  ot  93.000  was  paid,  whra  there  Is 
no  absolute  equivalence  between  the  value 
of  one  share  and  the  proportionate  purchase 
prices  it  is  difficult  to  Imagine.  But,  what- 
ever may  be  the  pn^er  inference  on  this 
subject,  the  books  themselves  were  not 
proper  evidence  concerning  that  matter,  un- 
der the  circumstances  surrounding  the  offer. 

When  the  defendant  Henshall  was  offered 
as  a  witness  in  his  own  behalf,  the  plaintiff 
and  administrator  very  promptly  and  prop- 
erly objected  to  his  giving  testimony,  be- 
cause be  was  not  a  competent  witness  under 
the  statute.  The  objection  was  overruled, 
And  Henshall  proceeded  to  give  evidence. 
The  testimony  which  he  gave  related  to  mat- 
ters relevant  mider  the  issue,  and  tended  In 
some  measure  to  support  his  plea  of  paj- 
menL  During  the  progress  of  his  examina- 
tion, he  was  asked  about  the  transaction 
oat  of  which  the  note  grew,  the  sale  of  the 
queensware  proper^,  and  the  transfer  by 
him  and  his  wife  of  certain  real  estate  to 
Jones  antedating  their  original  purchase  of 
this  stock  of  goods.  As  to  these  lattor  mat- 
tan^  the  court  would  not  permit  blm  to  tantt- 


ty,  evidently  proceeding  vjfott  the  hypothesis 
that  he  was  competent  as  a  witness  as  to 
all  matters  nhlch  did  not  relate  to  the 
transaction  occurring  directly  between  the 
decedent  and  the  witness.  As  we  under- 
stand the  statute,  the  competency  of  a  wit- 
ness is  not  at  all  affected  by  the  character 
of  the  testimony  which  he  may  give,  and  it 
Is  not  at  all  de^jtendent  upon  oonaldemtions  of 
this  nature.  Our  statute  on  the  subject  of 
witnesses  makes  all  men  competent  to  testi- 
fy subject  to  certain  limitations,  and  their 
competency  is  not  affected  by  the  circum- 
stance that  they  happen  to  be  parties  to  the 
suit  This  broad  Innovation  upon  ^e  com- 
mon-law rule  Is  now  almost  universal  in 
this  country.  But  In  this  state,  as  In  most 
others,  parties  are  not  permitted  to  testify 
save  under  very  eznepHonal  conditions  and 
cireumstances,  where  a  representative  of  a 
decedent  either  brings  the  action  or  defends 
the  suit.  Gen.  St  i  3641.  It  is  needless  to 
quote  the  section  or  state  the  exceptional 
drcumstanees  under  which  a  party  may  give 
evidence.  In  general.  It  may  be  said  that  a 
partT  Is  absi^tely  incompetent  to  give  evl- 
denoe  oa.  any  stthjeot  when  he  Ivhigs  an  ac- 
tion against  an  administrator,  or  defends  a 
suit  brou^t  by  one.  The  charact^  of  his 
testlnKmy,  or  ttie  .  sobjeot-maitters  abont 
which  he  testifies,  are  totally  unimportant 
If  the  evidence  which  he  gives  is  relevant 
to  any  issue  made  in  the  case^  It  Is  error 
to  permit  him  to  give  It  at  his  own  Instance, 
and.  If  the  objection  be  property  Intwposed 
In  apt  time,  It  must  be  sustained.  These  a- 
ton  necessitate  the  revwsal  of  this  Jtidg- 
ment 

The  cause  was  tried  to  the  court,  without  a 
Jury.  Counsel  therefore  contend  that,  as 
there  was  suffldent  competent  evidence  to 
support  the  Judgment  this  court  is  bound  to 
disregard  these  errors,  on  the  ground  that 
they  do  not  affect  the  substantial  rights  of 
the  parties.  Oode  1887,  |  78.  Without  de- 
tominlng  whether  these  errors  would  be 
covered  by  that  Oode  provlsloa,  the  contm- 
tlon  is  abundantly  answened  by  the  state- 
ment ot  the  cmicluslott  at  whlcb  we  have 
arrtvedt— that  there  is  notUng  In  the  record 
whicA  will  support  the  Judgment  In  the  ab- 
sence of  this  testimony.  We  have  read  the 
abstract  carefnlly.  and  have  also  read  the  er- 
Id^ce  In  the  record,  and  we  are  very  frank  , 
to  say  that  we  are  unable  to  And  In  It  muh  ' 
evidence  of  payment  as  Justifies  the  Judg- 
ment It  Is  undoubtedly  a  vcfy  singular  dr- 
cumstanoe  that  all  these  transactions  should 
have  happened,  and  this  obligation  tho^by 
been  liquidated,  and  still  remain  In  the  pos- 
session of  the  Intestate.  It  Is,  of  course, 
readily  re^xHided  that  the  obligation  had 
remained  unpaid  for  five  years  prior  to 
Jones'  deaUi  withoat  any  known  attempt  on 
his  part  to  enforce  It  This  circumstance, 
however,  can  hardly  be  taken  as  sofflclenUy 
reivonsive  to  the  soggestioa.  A  presunv- 
tton  oC  pigment  asrsr  ailsw  In  a  mm 
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commercial  paper  because  of  lapse  of 
time,  unless  that  be  equivalent  to  what  te 
prescribed  by  the  statute  of  limltatious.  Be- 
cause of  the  «rron  committed  the  court 
In  respect  of  the  matters  referred  to,  this 
Judgment  must  be  nrersedt  and  rananded 
fw  a  new  trlaL 


BUNO  T.  OOMBB. 

(Oonrt  of  Anee^  «f  GokmdOL    8«t.  20^ 
1803^ 

Bxnxw  OH  Aprux,— AjainnccHT  or  Pludihs. 

L  Where  the  evidence  li  conflicting,  the 
flndhir  of  the  referee  and  the  Judgment  there- 
on wOi  not  be  reviewed. 

2.  It  is  in  the  discretion  of  the  trial  court 
to  refuse  to  allow  an  amendment  of  the  com- 
plaint by  striking  ont  cwteln  admlsiioiis  tlier*- 
ui,  after  the  raiiort  tft  the  rstwee  in  the  ease 
has  been  mad& 

Brror  to  district  court,  Arapahoe  oonnty. 

Actton  by  Orxm  Buno  asaJnst  P.  P.  Go- 
mer.  From  the  Jodgm^t,  pia<i»Hfr  brings 
error.  Affirmed. 

C.  M.  Bice,  for  plaintlfP  In  error.  J.  W. 
Homw  and  J.  D.  RolrinscHi.'  for  defendant 
In  error. 

BISSBLL,  P.  J.  A  careful  acmtinjr  of  the 
record  satisfies  us  tliat  the  Judgment  en- 
tered has  eqnltaUy  settled  the  lights  of 
these  parties.  In  the  winter  of  1888-8d, 
Orson  Buno  &  Bon  made  a  contract  with 
the  deffflidant,  Qomer,  to  do  certain  woric 
in  the  way  of  hauling  logs  through  the  win- 
ter, and  taking  care  of  the  men  uto  wwe 
otherwise  employed  by  Gomer.  It  Is  not  In 
dispute  that  Buno  &  Son  nudwtook  tills 
work,  and  that  th^  boarded  divers  ot  Qo- 
mer'B  employes,  and  sold  sundiy  goods  and 
merchandise  for  which  Gomer,  under  the 
contract,  was  responsible.  The  woA  was 
completed  In  Bfarch,  1889,  and,  accovdlng  to 
Buno  &  'bon's  ccHitentlon.  Uiere  remained 
due  to  tbem  at  tlist  time  the  snm  of  about 
9800  on  account  of  tticse  matters.  Paym«it 
not  being  made  according  to  their  claim, 
tbey  brought  this  suit  to  recover  tiiat  bal- 
ance alleging  gsDemOy  tiie  total  snm  due, 
and  payments  to  the  extent  of  f3.640.15, 
leavlnA  as  stated,  fSOO  viqiald.  The  de- 
fendant took  issue  as  to  the  amount  of  work 
.  done,  and  as  to  the  extent  of  the  credits  to 
which  he  was  entitled.  The  case  was  re- 
ferred to  a  referee,  and  tried,  and  tiiat  offl- 
eer  reported  the  teetUnomy  and  his  findings 
to  the  court,  and  thereon  Judgment  was  ot- 
tered In  favor  of  the  defendant  There 
was  conddwable  etmtroTemy  dnilsg  tb» 
hearing  before  the  rvferee  as  to  ttie  extent 
of  the  payments,  and  as  to  the  force  and 
effect  of  the  admission  of  paymoit  contained 
In  the  plaintiff's  plea.  The  plaintiff  tnsfst- 
ed  that  he  had  a  tle^t  to  Introduce  testi- 
mony varying  from  his  plea,  and  gave  no- 
tice that  he  should  move  tlie  court  subeo- 
qoentlr  Cor  leav*  to  amend.  He  toolc  no  ao- 


tion,  however,  In  this  direction,  untn  after 
the  referee  reported. 

The  errors  laid  are  not  of  very  great  grav- 
ity, nor  are  they  of  the  suostance  and  de- 
Bcrlptlou  which  require  this  court  to  reverse 
the  action  of  the  lower  trIbunaL  Substan- 
tially thCTe  are  but  three  presented,  and 
none  oi  them  require  very  elabMnte  consid- 
eration or  discussion.  Hie  principal  one  is 
based  on  the  inadequacy  of  the  testimony 
to  support  the  Judgment,  and  fbe  further 
claim  tbAt  It  required  a  finding  In  favor  <rf 
the  plahitiff  to  a  apedfled  extent  This  Is 
not  one  of  these  cases  which  calls  for  our 
interference.  The  case  was  tried  upon  con- 
flicting testimony,  and  there  is  abundant  ev- 
idence In  the  record  to  support  the  finding 
of  the  referee  and  the  Judgment  of  the 
court  Undw  these  circumstances,  and  our 
well-established  rule  In  such  cases,  we  are 
not  at  liberty  to  use  our  Indtvidual  Judg- 
ment of  the  force  and  effect  of  the  evidence 
In  order  to  overturn  the  conclTUion  arrived 
at  by  the  trial  court  Hie  plainUff  Insists 
that  the  referee  committed  numerous  errois 
In  admitting  and  receiving  testimony,  bnt 
we  do  not  discover  that  the  substantial 
rU^ts  of  the  parties  were  thereby  preju- 
diced, so  ttiat  the  right  has  come  to  the 
plaintiff  to  Insist  on  a  reversal  of  the  Judg- 
m^t  The  objections  themselves  are  bo 
general  as  to  scarcely  warrant  considera- 
tion; but  notwithstanding  this  technical  de- 
ficiency, we  have  examined  the  record,  and 
are  unable  to  pwceive  that  any  legitimate 
testimony  which  would  conduce  to  the  sup- 
port of  the  plaintiff's  case  was  excluded, 
or  that  any  evidence  harmful  to  the  plain- 
tiff*a  contention  crept  Into  the  record. 

The  only  other  error  insisted  on  Is  that 
dalmed  to  have  been  committed  by  the 
court  In  denying  to  the  plaintiff  the  right 
to  amend  his  plea,  and  withdraw  what 
be  contends  was  a  damaglug  admission  as 
to  the  payments.  It  caimot  be  conceded 
that  this  is  an  error  on  which  the  plaintiff 
can  Insist  It  Is  undoubtedly  true  that  our 
policy  Is  one  whldii  pennlta  the  fullest  anA 
most  generous  amendments  for  the  purpose 
of  protecting  the  tighta  of  the  parties. 
Whether  an  admission  of  this  sort  can  be 
removed  from  the  record,  and  Its  legal  ef- 
fect destroyed.  In  fftvor  of  him  who  has 
made  It,  need  not  be  determined.  It  Is 
oiou^  to  81^  that  Ibese  matters  oC  SLmeod* 
ment  are  entirely  discretionary  with  the 
court  and,  unlea  that  discretion  has  been 
abused,  appelate  courts  will  not  usually  fn- 
terfere  with  their  action  in  Oie  premises. 
In  tills  particular  case  It  was  not  In  har- 
mony with  good  practice  to  await  the  report 
before  making  a  motion  of  this  descrlptioai. 
The  application  should  bare  been  made  the 
instant  the  wror  was  discovered,  and  a 
broad  and  substantial  showing  of  mlstate 
was  essential  to  entitle  the  party  to  relief 
In  the  premises.  Under  fin  dxconutuces 
surrounding  ttds  i^dlcatlaa,  and  on  tlM 
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nhowing  made,  It  cannot  be  seen  that  tlie 
court  abused  Its  powers  or  exceeded  Its  rlgbta 
In  denying  the  motion.  These  brief  refer- 
ences to  the  contentions  of  counsel  dispose 
of  the  OTors  assigned.  There  being  no  er^ 
rors  In  the  record  soffldent  to  compel  us  to 
disturb  the  Judgment,  it  will  be  affirmed. 


MOOBB  T.  YIGKBRa 
VOnmtt  «f  Appeals  of  Golorado.    Sept  SB; 
1888J 

BBTOW  on  AFnAL~RKL8ASB  OV  PMW— B!>MOT. 

1.  A  snbOHitTactor  asdgned  to  a  creditor 
all  moner  doe  or  to  become  due  nnder  his  con- 
tract, when  the  creditor  presented  his  claim 
at  the  request  of  the  contractor,  who  ques- 
tioned the  amount  due,  he  gave  a  receipt  ex- 
pressed to  be  in  fall  of  all  claims  under  tike 
subcontract,  the  contractor  statiDK  that.  If  any 
more  was  due,  it  should  be  paid  irrespectiTe 
of  the  rseript  The  creditor  reassigned  nis  In- 
terest to  the  subcontractor.  Hdd,  In  an  ac- 
tion asainst  the  original  contractor  to  recoTer 
•  balance  alleged  to  be  due,  that  the  unau- 
thorized receipt  given  br  the  creditor  was  not 
ctntclusiTe. 

2.  An  objeetioa  ai  to  misjoinder  of  par- 
ties plaintiff  csnaot  be  raised  fOr  the  flrst  ome 

on  aiipeal. 

Appeal  from  Arapahoe  county  ooort 
Actlui  by  James  W.  Ylckers,  for  the  oae  of 

George  F.  Dnnfclee,  against  T.  F.  Moore. 

Judgment  for  plaintiff.   Defendant  api»eala. 

H.  M.  Jacoway,  for  arooHant  Oeotge  F. 
I>unldee  aiid  O.  EL  JackKU,  for  appellee:. 

BISSELU  P.  J.  Baily  in  1891,  Moore  and 
Vlckers,  as  contractor  and  subcontractor,  en- 
tered Into  an  agreement  respecting  some 
sradlng  for  the  Denver  &  Suburban  Railway 
Company.  Shortly  afterwards,  by  reason  of 
some  andlsclosed  transactions  between  one 
Myers  and  Vlckem,  Vlckera  assigned  to  My- 
ers alT  moneys  due  and  to  become  due  un- 
der the  contract  which  be  bad  made  with 
Moore,  and  authorized  Myers  to  collect  It 
It  appears  that  Vlckers  did  a  good  deal  of 
work  under  the  contract,  whereby  a  consid- 
erable sum  became  due  bim.  In  Octol)er. 
Myers  attempted  to  collect  from  Moore  an 
or  a  portion  of  what  Vickets  had  earned, 
presenting  the  authori^  expressed  in  the 
assignment  tberefor.  At  this  time  Mootc  ap> 
pears  to  have  raised  some  question  con- 
cerning the  amount  due,  bat  offered  to  pay 
Myers  $150  If  he  would  sign  a  receipt  which 
Mt  Its  face  was  expressed  to  be  In  full  of  all 
moneys  due  Vlckers  nnder  the  original  sub- 
ccntract  Myers  accepted  the  proposition, 
signed  the  receipt,  and  took  his  money. 
Whether,  under  the  arrangement  between 
Myers  and  Vlckers,  be  was  entitled  to  col- 
lect the  wiiole  sum  due,  or  whether  the 
amount  which  he  recelTcd  wboUy,  substan- 
tially, or  partially  settled  his  claim,  is  not 
made  erldesit  by  tbs  record.  WhateTer  the 
fact  may  be  in  respect  of  this  matter,  the 
reee^kt  cannot  be  taken  elthtf  as  concInslTe 
in  favor  of  Moore,  or  as  binding  upon  Ylckaa 

t.Mp.110.2— 17 


as  to  the  amomit  that  was  due  Urn  under 
the  contract  It  has  be^  somewhat  serious- 
ly argued  that  this  receipt  should  control  the 
rights  of  the  parties,  and  should  bar  a  recov- 
ery in  this  suit  which  was  bnraght  1^  Vldc- 
ers  fc»-  the  use  of  DofiUe^  a  sabaegoent  a»- 
'slgnee,  to  reoover  the  balance  said  to  be  dne 
for  the  wcKfc  done  under  the  orltfnal  fcm- 
TentiOQ.  There  are  many  reasons  to  the 
omtrary.  In  the  flrst  place,  Myers  waa  not 
empowered  by  the  terms  of  the  assignment 
to  settie  or  adjust  any  controTersy  between 
Vlckers,  his  assignor,  and  Moore,  the  con- 
tractor, ffis  sole  authority  waa  to  odleet 
and  receive  whatever  might  be  due  from 
the  contractor  to  Vl<±ttB  for  the  woifc 
dona  ManlCeafly,  ttila  would  gtve  him  no 
rli^t  to  collect  a  teas  sum  than  that  which 
bad  beok  earned,  and  Und  Ylckan  thereby* 
unlsBS  the  release,  If  any,  was  made  en  hla 
own  bdiaU,  and  for  UMmeya  wblch  he  had 
a  richt  to  eolect  beytnid  those  y/MxA  he  »- 
oeived.  What  these  facts  may  be  are  not 
dlKloaed,  so  that  it  cannot  be  adjudfed  that 
be  was  poeeossed  of  anthorltr  to  bind  Vlck- 
«i  1)7  the  settlement  An  additional  and 
very  cogent  reason  to  reject  tills  contention 
ooneemlng  the  tfEect  of  die  receipt  la  (Mmd 
In  the  drcumstancea  and«  wbteh  It  was 
executed.  Myers  seems  to  have  suggested 
that  Yl<3cer8  claimed  more  m<Hiey  than  that 
sum,  and  that  he  was  doubtful  as  to  his 
right  or  his  power  to  discharge  the  llaUlMy 
of  the  contractor  by  the  ezecntlcin  oC  a  re- 
ceipt for  a  sum  less  than  that  which  Vlckexs 
claimed.  EUs  objections  were  overcome  b^ 
tbe  statement  of  the  contractor  that  the  n- 
eeipt  would  cut  no  figure,  and  that,  if  Vktkers 
had  any  claim  for  money  and  could  Ahow  It, 
he  would  get  it  in  a  minute.  This  convnsa- 
tlon  and  these  circumstances  effectually  dis- 
pose of  the  daim  that  the  receipt  was  in  any 
manner  a  conclusive  and  binding  settlement 
as  to  the  sum  due  from  Moore  to  ^<fter8 
for  the  work  which  was  done. 

After  this  transaction  between  Moore  and 
Myers,  the  latter  reassigned  to  Vlckers  tiie 
right  which  had  passed  to  bim  by  the  orig- 
inal Transfer  between  him  and  the  subcon- 
tractor. The  reassignment  was  sufficient  In 
form  and  legal  effect  to  reinvest  Vlckers  with 
his  original  rights  to  recover  for  tiie  woi^ 
done  under  his  agreement  with  Moore,  and, 
if  at  that  time  Mowe  was  indebted  to  him 
on  account  of  it  he  would  have  the  right  to 
proceed  to  collect  Acting  on  this  theory, 
Vlckers  then  transferred  to  tme  Dnnklee  bis 
claims  in  the  premises.  The  present  suit 
grows  out  of  that  transfer.  The  suit  was 
brought  before  a  Justice  in  the  name  of 
Vlckers  for  the  use  of  Dunklee,  and,  after 
Judgment  In  farw  of  the  plalntlfte,  the  de- 
fendant Moore,  appealed  to  the  county  court 
where  the  case  was  retried,  and  Judgmoit 
again  entered  for  the  plaintiffs  In  the  actioii 
for  the  sum  of  $194.67.  It  Is  nnneceaaaiy 
to  state  Ute  nature  (Mf  the  history  of  the 
plaintUTs  claim,  or  the  evidence  which  oi- 
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tlUed  him  to  recover.  It  need  only  be  stated 
tbat  his  claim  was  not  controverted  by  any 
evidence  offered  on  behalf  of  the  defendant, 
and  the  proof  was  ample  to  Justify  the  recov- 
ery, nnless  there  was  some  le^  obstacle 
thereto.  There  seems  to  be  n<me.  The  de- 
fendant moved  for  a  nonsuit  because  of  the 
failure  of  the  proof  to  establish  a  right  of 
action  In  fftvor  of  the  plaintiff,  and  moved 
for  a  new  trial  on  substantlaUy  the  same 
grounds,  to  wit,  that  the  Judgment  was  not 
warranted  by  the  evidence,  and  that  the 
proof  offered  concerning  the  circumstances 
under  which  the  receipt  was  executed  was 
Incompetent,  and  ought  not  to  liave  been 
received.  The  court  did  not  err  in  over- 
ruling these  motions  and  entering  judgment 
In  tarot  ttf  the  phUnttff.  These  matterB, 
however,  are  not  what  is  principally  argued 
in  this  court  The  appellant  here  Insists 
that  the  suit  was  improperly  brought  In  the 
name  of  Yickers,  for  the  use  of  Dunklee,  on 
the  theory  that  the  action  should  be  brought 
In  the  name  of  the  real  party  In  Interest, 
and  that  either  Vldcers  or  Dunklee  was 
Improperly  party  to  the  salt,  and  wrongfully 
Joined  as  a  plaintiff.  The  question  is  not 
presented  to  the  court  in  such  a  manner  as 
to  call  for  a  decision  respecting  the  proper 
form  of  bringing  a  suit  before  a  Justice  on 
an  open  account  which  has  by  assignment 
passed  to  another  than  the  one  to  whom 
the  account  originally  ran.  We  are  not 
called  upon  to  decide  whether  the  salt  should 
be  brought  by  the  assignee  as  the  real  party 
In  interest,  or  whether  It  should  be  brought 
In  the  name  of  the  original  creditor,  or  in 
hl>  name  for  the  use  of  the  party  entitled  to 
th»  proeeedB,  which  was  the  coone  of  tiie 
commoa  law.  This  la  a  mwA-Tcnd  qne» 
tlm,  and  one  which  should  only  be  decided 
wboi  the  matter  is  fairly  before  tiie  court, 
and  when  the  question  Is  raised  at  a  time 
when  the  court  below  Is  fully  empowered 
to  correct  any  enor  In  that  regard,  bo  that 
tbe  salt  may  proceed  regulariy  to  a  legit- 
imate and  proper  Judgment  It  Is  not  p«v 
mltted  to  parties  to  litigate  llie  actual  cou- 
troversy,  and  raise  no  question  concerning 
the  right  of  the  plaintiffs  to  sue  until  after 
Judgment,  and  then  be  heard  aa  an  appeal 
to  complain  that  the  proper  parties  were 
not  before  the  court  The  unfairness  of  such 
a  procedure  would  be  wdl  manifest  In  this 
cose  should  It  be  rerersed  on  these  grounds. 
The  litigation  bdow  proceeded  on  the  sols 
contention  that  the  defendant  was  not  In- 
debted, and  Judgment  went  against  blm  both 
befcffe  the  Justice  and  In  the  county  court 
to  wblch  the  came  went  on  an»eaL  He 
nowhere  and  at  no  time  during  the  pnigrees 
of  the  Illlgatkm,  until  It  reached  this  court 
suggested,  ^  motltm  or  otlierwlse,  a  mis* 
joinder  of  parties  plalntlfl.  He  should  not 
now  be  heard  to  complain.  If  the  suit 
ought  to  bare  been  Inought  In  tike  name  oot 
the  oflliinal  suboontractor,  ^Aers,  It  mar 
be  said  that  Vldcers  was  before  the  court; 


and  Is  concluded  by  bis  recovery.  IC  <■»  the 
other  hand,  It  Is  asserted  that  cmly  Dunklee, 
the  assignee,  should  sue.  It  Is  enough  to  say 
that  he  likewise  was  before  the  court,  and  Is 
bound  by  the  Judgment  entered.  Thus, 
whatever  may  be  the  conclusltm  as  to  tks 
proper  person  to  sue,  everybody  coDcmied 
In  the  recoveiy  was  before  the  court  and 
is  bound  by  the  Judgment  *nd  the  dtfemd- 
ant  Is  unharmed,  simply  bdng  called  iqwa 
to  pay  the  amount  which  he  owed  onder  Us 
contract  This  8oIutl<Hi  of  the  difficulty  is  la 
very  close  analogy  to  that  adopted  by  the 
supreme  court  In  Jackson  v.  Hamm,  14  Oaia. 
58,  23  Paa  Bep.  sa  Percelvmg  no  oror  la 
the  record,  the  judgmoit  will  be  affirmed. 


surra  et  al.  T.  STARK  et  aL 
(Court  ot  Appeals  of  Colorada    Bspt.  S9. 
189a) 

FORBOLOSDRB  OT  MOBTOAOS— PaTMEHT. 

In  an  action  to  foreclose  &  mortgage, 
against  the  grantees  of  the  mortgagor,  it  ap- 
peared that  the  records  showed  a  aatiafactioB 
of  the  note  described  in  the  mortgage.  Com- 

{tlainanta  produced  the  note,  with  paymMitB  of 
Dterest  indmsed  thereon  after  Qie  date  of  the 
alleged  satisfaeticMi.  .The  mortgagor  alleged 
in  ua  answer  that  the  note  was  paid  at  the 
time  sadsfactlon  was  recorded,  by  ^ving  a 
note  to  be  secured  on  other  pti^paty.  but  by 
mistake  the  new  mortage  covered  the  same 
proper^.  The  new  mortgage  was  on  recoid 
when  uie  defendants  bought  the  land.  BM, 
that  the  land  was  subject  to  foredosore. 

Error  to  district  court,  Montrose  county. 

Action  H.  M.  Stark  and  O.  M.  Rose 
against  Smith  &  Hell  and  Thomas  EL  Fen- 
hja  to  toredose  a  mwtgage.  Decree  floe  com- 
plainants. Affirmed. 

Hugo  BellK  for  plalntUEs  In  aror.  Tboia- 
as  J.  Black,  Cor  defendants  In  wnv. 

■ 

BlSSUm  p.  J.  The  administration  of 
H.  B.  Volkman  begun  tbiA  soli  in  tbe  dis- 
trict court  ot  Moutrose  county  to  reoow 
the  amount  due  on  a  lownloory  oote  made 
by  one  Thomas  BL  Fuilon,  and  to  foredoae 
a  mortgage  glren  on  certain  property  to 
secure  the  payment  (tf  the  paitw.  Tbe  note 
was  dated  on  the  20th  of  October,  1B8S; 
was  for  $500,  due  one  year  after  date,  with 
a  Bpedfled  Interest  Tho  mortgage  covered 
certain  lots  in  tiie  town  of  Montrose.  Fa>- 
lon,  the  mortgagor,  and  Smith  ft  HeO,  tim 
idalntlffs  In  errw,  who  were  grantees  etf 
Fmlon  subsequent  to  the  date  of  the  men- 
gage,  were  made  parties.  The  only  deCenss 
was  by  these  subsequent  grantees,  who  set 
up  in  their  aiuvfer  that  the  note  which  the 
mortgage  was  glren  to  secure  bad  bew  paid 
before  the  transfer  to  them,  and  the  mort- 
gage was  tbereftffe  not  a  security  fbr  Its 
payment  Fenlon  answered,  altiiough  he 
failed  to  appear  at  the  trial,  and  be  def aid* 
ed  also  on  the  ground  that  the  note  bad 
been  paid,  but  principally  on  anotlur 
graund,  which  will  be  stated.  In  order 
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make  this  cootroren^  lntelllgiu&  Other- 
wise than  for  this,  that  partlcnlar  defense 
will  not  be  considered.  Fenlon  set  iy>  in 
his  answer  that  at  the  time  the  note  was 
made,  October,  188S,  he  gave  a  mortgage  on 
certain  pn^ertjr  In  the  town,  of  Montroee, 
whldi  was  the  same  j/xaperty  emXaaceA  In 
the  tnstniment  In  suit.  He  allied  that  aft* 
«>wards,  In  the  following  May,  it  was 
agreed  between  the  parties  that  the  mort- 
gage sbotild  be  satisfied,  and  he  should  exe- 
cute a  new  one,  which  sbonld  cover  prop- 
erty other  than  that  named  in  the  original 
bLBtmment  ^e  set  up,  of  course  that 
there  was  a  mistake^  and  that  by  reason  of 
the  error  the  mortgage  erroneoxxsly  covered 
the  property  which  he  afterwards  deeded 
te  Smith  ft  HelL  There  was  no  proof  of 
these  facts,  but  they  serve  to  explain  and 
make  clear  the  theory  of  the  plaintiffs  In 
error,  and  their  contention  before  the  court 
As  already  stated,  uk  the  5th  of  May,  188B, 
the  mortgage  on  whldi  Uie  present  actlmk 
was  based  was  delivered  to  YoUuaan,  who 
then  held  the  note  which  was  made  In  Oc- 
tober. ISSB.  It  was  at  that  time  unpaid, 
and  remained  unpaid  at  the  time  of  his 
death,  and  was  in  the  possession  of  the  ad- 
ministrators at  the  time  of  suit,  who  pro- 
duced It  In  court  The  bidorsements  on  the 
back  of  the  note  showed  that  Fenlon  had 
paid  the  Interest  on  the  paper  from  Uxe  time 
It  was  made  vp  to  December,  1880.  At  tlw 
trial.  Smith  &  Hdl  admitted  the  mor> 
gag^  Its  ezecutlui,  delivery,  and  record; 
and  the  administrators  produced  the  note, 
which  showed  nothing  paid,  other  than  the 
Interest  which  was.  satisfied  on  the  2d  of  De- 
cember, 1800,  by  the  debtor.  Tha  grantees. 
Smith  ft  Hdl.  thai  offered  to  prove  tlut 
on  tbe  Sth  of  May,  188^  In  Book.  3,  on  page 
ISOt  flC  the  RecMds  ot  Uratrose  County, 
there  appeued  a  satisfaction  of  the  note 
described  in  the  mortgage,  and  that  in  the 
same  book,  on  page  206,  a  similar  satiBfac- 
tlon  was  recorded.  This  evldtmce  was  ad- 
mitted, but  what  it  was  ^peara  neither  in 
the  bill  of  exertions,  nor  anywhere  In  the 
record.  It  was  not  shown  that  the  note 
was  surrendoed,  nor  that  It  in  fftct  was 
paid;  and  the  proof  amounted  to  nothing 
more,  so  far  as  we  can  gather,  than  evi- 
dence t3iat  a  note  isC  the  date^  descrlptian, 
and  amount  of  the  (me  sued  on  had  been 
mariced  "Satlsfled"  m  the  record.  The 
plaintiffs  in  error  now  seriously  contend 
that,  msder  section  284  of  the  General  Stat- 
utes <hC  G(dorado,  this  operated  as  a  pay- 
ment at  tba  note,  and,  as  to  the  subsequmt 
grantees,  preludes  the  original  mortgagee 
and  his  representatives  from  foreclosing 
tti^  secority.  This  statute  In  general,  pro- 
vides that  when  payment  of  the  amount 
dne  tm  a  mortgage  has  been  made,  and  the 
mortgagee  shall  enter  satisfaction  on  the 
record  therefor,  the  receipt  shall  operate  as 
a  release  and  a  reomveyance  of  the  prop- 
oly  to  tlie  mortgagor.   Without  ccmstrulng 


the  section,  or  determining  Its  legal  effect, 
whw  the  proof  might  be  that  a  mortgage 
had  been  satisfied,  and  the  receipt  indorsed 
on  the  maigln  of  the  record,  without  more. 
It  Is  enooi^  to  say  that  subsequently  to  the 
date  of  this  alleged  recorded  satisfactloB 
the  owner  <tf  the  property  executed  a  new 
security,  to  wl^  the  one  In  snl^  iqHm  the 
same  pnqrarty,  to  secure  the  payment  of  a 
note  of  the  same  descrlptlra,  or  to  secuie 
the  payment  ctf  the  note  described  In  the 
reod.pt  as  having  been  sadsfled.  It  tortho- 
appears  tiiat  tbs  note  was  In  the  possession 
of  the  deceased  long  after  this  alleged  satls- 
factloo,  and  the  maker  paid  Interest  on  it 
up  ta  December,  18B0,  and  It  was  produced 
In  court  by  the  pinlntlfh  at  the  time  of  Oie 
triaL  lliese  drcumstances  are  ample  to 
rebut  any  presumption  of  paymrat  arising 
from  the  record,  and  the  proof,  13u»efore, 
cannot  be  held  to  sabstantlate  the  plea  of 
paymmt  put  In  Smltii  ft  HelL  The 
new  mortgage  was  on  record  prior  to  the 
time  of  the  omv^ance  to  tlwm,  and  th^ 
were  charged  with  notice  that  the  property 
was  covered  by  this  Incnmbnnce,  executed 
to  secure  either  the  note  originally  made, 
or  one  like  It,  and  of  the  same  date,  and  In 
the  same  terms.  They  were  therefore  In 
no  sense  Innocoit  purchasers,  and.  If  th^ 
desired  to  exempt  the  prop^ty  from  the  ob- 
ligation of  an  evidently  valid  Incumbrance 
by  proof  that  the  paper  it  was  executed  to 
secure  bad  been  liijaldated,  the  burden  was 
on  them  to  show  it  This  duty  ^rtilch  the 
law  casts  on  them  Is  not  discharged  the 
simple  production  of  a  oopy  <a  that  rec^pt 
from  the  record,  even  though.  In  terms,  it 
amounts  to  a  declaration  of  payment,  al- 
thou^  course,  we  are  unadvlaea  as  to 
this  fae^  since  the  receipt  is  not  in  evidence 
and  not  before  us.  But,  r^cardleas  of  this 
consideration,  we  are  of  the  oplniui  that 
the  production  of  ttie  note  at  the  time  of 
the  trial,  showing  the  payment  of  interest 
months  after  the  date  of  the  allied  xe- 
celpt,  was  sufficient  to  overcome  any  pro- 
sumption  arising  from  the  record,  and  left 
the  burden  still  on  the  defoidants,  who  as- 
serted payment,  to  show  that  the  note  had 
In  fact  been  satisfied.  They  offered  no 
proof  on  this  question,  and,  having  set  up 
no  otiier  defttise,  it  nAist  be  adjudged  that 
the  security  Is  enforceable,  the  note  still  due, 
and  that  the  representatives  have  the  rig^t 
to  collect  It  Hhere  being  no  ercw  apparent 
In  tile  reeind,  the  Judgmnt  win  be  affirmed. 


KBTB  T.  MORRISON  et  sL 
(Court  of  .^peals  of  Colorado.    Bept  SS, 
1803.)  - 

Aonox  OH  AooousT— ItmBBST  Bsoausi  or  'VbX' 

ATIODS  DbLAT"  —  BDrriOIBNOT  OT  CoxFLun— 

CAtnu  or  AonoN— HiuoiiTDiB— Wajvbk. 
LA  complaint  in  an  action  on  an  ao- 
oount  which  alleses.  Kenerallr,  "unresBonable 
and  vexations  dtSay**  m  making  paymoit  vmA 
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saks  Intemt  thereon,  li  safflclent,  In  the  ah- 
Maoe  (tf  anr  objection  thereto,  to  admit  proof 
of  the  foeta  eonstltating  nidi  delay;  and 
where  JndxmeDt  is  riAdered  hf  default  agaioat 
defendant  for  the  Interest  claimed.  It  wul  be 
presumed  that  such  proof  vss  offered. 

2.  Code  CItU  Proc.  i  5&  i»oTides  that. 
when  misjoinder  of  caoses  of  action  aroears 
on  the  face  of  the  complaint,  adrantage  there- 
of  must  be  taken  by  demurrer.  Sections  09, 
00,  restrict  the  rixht  to  raise  the  questiOB  of 
mlBjoinder  to  answer,  If  the  fact  does  not  ap- 
pear in  the  complaint,  and  provide  that,  In  case 
of  a  failure  to  take  advantase  of  the  defect  In 
tithw  one  of  these  two  ways,  it  will  be  deemed 
waiTed.  Btld,  that  a  jndgiiwit  by  d^nlt,  In 
an  action  In  which  there  waa  no  appearance  by 
defendant,  will  not  be  rereraed  becanse  there 
waa  a  mujoliidw  of  eansea  of  aetloii. 

Error  to  district  court  Arapalue  coanty. 

ActhHL  Seth  W.  MoXTiMn,  Alonao  Ai. 
Uwrlaon,  and  Homor  W.  Ma^uun,  late 
copartnm  as  Morrison,  Bingham  A  C9o^ 
acalnst  Taylor  B.  Keys,  oa  promissory  notes 
and  accoants.  There  waa  a  Jndgmoit  entered 
by  default  In  txrm  odC  platnlUEi^  and  defend- 
ant brings  error.  Affirmed. 

Browne,  Pntuam  &  Preston,  for  idatntlff 
In  error.  Benedict  ft  Phdps*  twt  defendants 
in  error. 

BISSBLU  P.  J-  In  1890,  Morrison,  Btng- 
ham  &  Go.  brought  snlt  against  Keys  on 
seTeral  different  canaea  of  action.  The  plain- 
tiffs counted  upon  several  promissory  notes, 
on  an  account  tor  goods  sold  and  deUvered 
n>  Keys  and  another  as  oopartners,  and  also 
on  an  account  against  Keys,  HInkle  A  Keys 
for  a  spedfled  sum.  The  cos^lalnt  claimed 
Interest  on  the  soma  named  In  Uie  second 
two  causes  of  action  because  the  money 
had  be«i  withheld  In  a  manner  which  was 
tiie  legal  equivalent  of  the  "unreasonable 
and  vexattous  delay"  specified  In  the  statute 
giving  the  right  to  Interest  In  certain  casea. 
The  summons  was  served,  the  defendant 
made  default,  and  Judgment  was  entered 
for  the  amount  claimed,  with  Interest  Keys 
sued  out  a  writ  of  error  to  reverse  the  Judg- 
ment, and  brought  up  simply  a  transcript  of 
the  record,  which  contains  a  copy  of  the 
complaint,  the  Bummons,  and  the  orders  and 
Judgment  altered.  He  assigns  various  errors, 
but  discusses  (mly  two,  and  these  will  be  all 
which  win  be  either  discussed  or  considered 
In  detnrmlnlng  thB  case. 

He  seems  seriously  to  contend  that  flie  Judg- 
ment Is  erroneous  because  the  court  entered 
Judgmmt  for  the  intwest  which  the  plaintiffs 
asked  under  their  allegation  that  there  had 
been  an  "nnreasonaUe  and  rezatious  delay" 
in  the  payment  of  the  several  accounts  tor 
whloh  the  suit  was  iH^ught  In  supiHnt 
of  this  contention,  be  dtes  the  cases  of 
Hawley  t.  Barker,  B  Colo.  118,  and  Corson 
T.  Neatheny,  9  Colo.  212,  11  Paa  82, 
wbSA  mdottbtedly  hold  ttiat  Intersst  la  only 


recoverable  In  those  cases  which  are  iiieclfled 
in  the  statute,  and  that  mere  delay  to  p^ 
Is  not  necessarily  the  "unreasonable  and 
vexatious  delay"  which  the  statute  requires 
in  order  to  permit  the  recovery  of  interest. 
Conceding  this  to  be  true,  the  cont^tion 
furnishes  no  basis  for  the  revNtial  of  the 
Judgment  The  complaint  alleged  that  there 
had  been  this  sort  of  delay  In  the  payment 
of  the  money,  and  the  plalntlffa  prayed  to 
recover  Interest  on  that  hypothesis.  It  Is 
doubtless  true  that  a  general  allegation  of  de- 
lay, eren  ttiough  It  be  &vmeA.  to  bevexatiotts 
and  unreasonable.  Is  not  an  apt  and  artistic 
method  of  pleading;  and  the  {deader,  on  the 
Interposition  of  a  demurrer,  or  a  proper 
motitm,  If  one  would  lie,  mlj^t  compel  an 
exact  and  spedflc  statement  of  the  facta 
constituting  the  delay,  or  else  object  to  the 
Introduction  of  jvoof  conctfnlng  It  VHiere, 
however,  as  In  this  case,  ^ere  was  no  ap- 
pearance on  the  part  of  the  defendant,  and 
he  took  no  action  in  the  premises,  it  cannot 
be  aaid  that  the  pleading  was  so  totally  de- 
fective that  proof  could  not  be  introduced 
thweunder.  Since  thla  is  true,  we  must 
presume,  for  the  purposes  of  upholding  the 
Judgment  that  the  plaintiffs  Introduced  such 
evidence  in  support  of  that  all^^tion  as 
would  Justify  the  entry  of  the  Judgment 
which  the  court  gave. 

The  plaintiff  In  error  likewise  biaistB  that 
there  was  a  mlsj<^der  of  causes  <a  actloQ, 
and  that  according  to  the  very  plain  al- 
legatlotts  of  the  complaint  It  Is  evident  that 
the  catises  did  not  come  within  the  statutory 
provldons  which  authorize  the  union  of 
several  in  the  same  suit.  This  may  be  true, 
but  It  ts  unavailable.  The  Code  of  Civil  Pro- 
cedure* provides  that  a  demnrrer  shall  lie 
for  the  mlajoindw  of  causes  of  action,  and 
forthw  enacts  ^at  advantage  must  be  thus 
taken  of  this  defect  If  It  exists,  and  is  ap- 
parent on  the  face  of  the  complaint  It*  like- 
wise restricts  the  right  to  raise  thla  question 
to  answer  if  the  fact  be  not  thus  apparent 
and  provides  that  In  case  of  a  fallore  to 
take  advantage  of  the  emr  In  ^thw  one  of 
these  two  ways,  it  shall  be  deemed  a  waiver 
of  the  mistake.  These  several  Code  pro- 
visions dearly  dispose  of  this  contention. 
The  Judgmrat  was  entered  after  default;  the 
defendant  neither  demurred  to  the  complaint 
nor  set  up  by  answer  that  there  was  a  mis- 
joinder of  the  causes  of  action;  and  the 
court  had  the  right  to  enter  Judgment  not- 
withstanding the  fact  that  the  complaint 
might  have  been  vulnerable  to  attack  in  re- 
spect of  these  matters.  Iliese  two  errors 
which  are  presented  to  the  consideration  of 
the  court  do  not  require  na  to  disturb  ttie 
Judgment  and  It  vrlU,  therefore  be  affirmed. 


•Section  6B.  ■SeotiMia  SO,  QQl 
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FAUST  at  aL  T.  SMITH. 
(Gourt  U  Appeals  of  Colorado.    SepL  26, 
189S.) 

AoiKnia-JoniDU— PABTHSBamr. 

A  canM  wu  oititled  asalnat  ft  flnn, 
th»  ramiiKnis  directad  to  tha  firm,  ana  the  at- 
tachment iaaaed  agaloBt  firm  properlr.  The 
complaint  atated  a  separate  cause  ox  action 
agauurt  each  partner  a<  an  Inditidnal.  Hdd 
tbat,  if  againat  the  firm*  the  complaint  stated 
no  canse  of  action;  if  asalnat  the  indirldoalB, 
it  miaJoined  eanses  of  action. 

Error  to  FhllUps  county  court 

Action  by  Frank  M.  Smith  acalnit  WQ* 
Uom  H.  and  Mahlon  Fanat,  trading  as  the 
Faust  Lumber  Company.  Judgment  for  xtlaln* 
tiff.  Defendants  bring  mw.  Bemned. 

BarteU  &  Blood  and  W.  D.  Ketoer*  for 
plaintiffs  in  error.  J.  &  Bennett  and  P.  J. 
Denpater,  for  dofteidant  In  mm. 

THOMSON,  J.  Frank  U.  Bmitb  bzougfat 
bis  action  In  the  oonrt  below  against  WU- 
Uam  H.  Faust  and  MaUm  Faost,  partners 
oDder  the  flnn  name  and  style  of  the  Faust 
Lumber  Company.  A  writ  of  attachmant 
was  lamed  In  the  case,  under  and  in  pursu- 
ance of  which  certain  moneys  due  the  oo> 
partnHahlp  wwe  garnished.  Tba  cause  of 
octlMi  atated  In  12ie  convlalnt  la  an  indebt- 
edneas  from  William  H.  Faust  for  medical 
aerrlces  rendered  and  medicines  furnished 
to  blm  by  the  idolntlfl,  and  at  hla  q)eclal 
^r^v^  and  request,  and  an  Indebtedness 
from  Mahlon  Faust  for  medical  services 
rendered  and  medicines  famished  to  him  by 
plalntUf,  and  at  hla  special  instance  and  re- 
quest The  defendants  demiurred  to  the  com- 
plaint, tor  the  CoUowiiv  among  other  rea* 
stms:  First,  tbat  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and.  second,  that  several  causes  of  ac- 
tion were  improperly  imlted  In  the  com- 
plaint, ^nie  demurrer  was  overruled,  and 
jodgmmt  given  against  each  defendant  fur 
the  amount  ct  plalntUTs  claim  against  blm. 
The  defendants  bring  the  case  here  by  writ 
of  error. 

The  plaintiff's  theory  of  his  case  Is  not 
obTlous.  Whether  It  was  Intended  as  a  salt 
against  the  copartnoship,  or  as  a  suit 
against  the  individnal  defendants,  does  not 
very  clearly  appear  from  the  record.  The 
canse  Is  entitled  against  the  firm.  Hie  sum- 
mons Is  directed  to  the  otvartnership  by 
Its  firm  name,  and  the  writ  of  attachment 
c<Hnmands  the  sheriff  to  attach  the  proper- 
ty (rf  the  firm;  while  the  complaint  al- 
leges a  distinct  and  ind^end«it  indebtedness 
agtinst  each  member  of  the  firm.  If  we 
consider  this  as  a  salt  against  the  firm,  then 
no  cause  of  action  is  stated  In  the  complaint, 
because  the  indebtedness  it  sets  forth  Is 
not  a  partnership  Indebtedness.  If,  on  the 
otbtr  band,  we  r^ard  It  as  a  suit  against 
the  Individual  defendants,  then  several 
causes  of  action  are  improperly  united.  Sec- 
tion 70  (tf  flw  (KvU  Code  penults  oertala 


causes  <Ht  adltm  to  be  unttsd  In  a  complaint, 
but  they  must  affect  the  parties  In  the  same 
charactw  and  capacity.  Hoe  a  claim  is 
made  against  each  defendant,  with  irtUdi 
the  other  haa  no  oonneotlon.  direct  or  le- 
mote^  and  l^*  which  he  Is  not  affected  in 
any  <diaracter  or  capadty.  In  dther  view 
the  case,  the  demurrer  should  have  beoi 
sustained,  and.  because  it  was  overruled, 
the  judgment  must  be  reversed. 


WBBBB.  Sheriff,  et  al.  v.  BAESSLEB  et  sl 
(Court  of  Anpeals  of  Colorado   Sapt  20. 
1803.1 

StLB- Sromas  dt  TaAKsmr— Dsutsbt. 
A  merchant,  having  become  Insolvent, 
and  lost  posaeasioD  of  bis  stock  of  CDods  br 
levy,  was  presfnited  with  a  bill  fiw  fr«Kht  ana 
deuv«7  cbarces  on  goods  ordered  benwe  his 
insolTeocy.  by  the  odlector  of  a  dty  transfer 
company,  to  which  he  had  given  a  general  or- 
der to  transfer  goods  shipped  to  him  from  the 
depots  to  his  store.  He  refused  to  pay  the 
bill,  or  receive  the  goods,  explaining  his  rea>- 
sons,  and  advising  the  collector  that  the  goods 
ahonld  be  returned  to  the  seller.  The  com- 
pany, lu>wever,  delivered  the  goods  at  his  old 
place  of  business,  and  aeceptea  paymrat  of  the 
dbarges  from  the  sheriff  In  possession,  who 
forthwith  levied  on  them.  Bw,  tiiat  the  trans- 
fer company  was  not  the  merchant'a  agent  to 
take  and  ka^  the  gooda,  so  that  the  delivwr 
to  it  wooid  end  the  transit,  and,  on  demand, 
the  seller  was  entitled  to  the  right  of  stoppage 
in  tranjrittt. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Alvin  Baessler  and  others,  trad- 
ing as  Baessler  &  Oa,  against  A.  H.  Weber, 
sheriff  of  Arapahoe  county,  and  others,  for 
possession  of  cataln  goods.  Judgment  for 
plalntlfla.  Defendants  bring  error.  Af- 
firmed. 

M.  B.  Carpenter  and  W.  N.  KcBird,  for 
plaintiffs  In  error.  James  A.  Klltoo,  for 
defendants  In  error. 

THOMSON,  J.  nus  action  Is  for  tbe  pos- 
session of  personal  property.  Th»  cause  was 
submitted  to  tho  court  b^w  on  the  f<A> 
lowing  ^peed  statement  <st  facts:  On  Juns 
It  1888,  Thurele  ft  Anderson,  irho  were 
partners  doing  a  retail  shoe  business  In  the 
city  of  Denver,  ordered  from  tbe  defendants 
in  error,  (plaintiffs  below.)  who  were  part- 
ners en^ged  in  manufacturing,  and  selling  at 
wholesale,  shoes,  at  Buffalo,  N.  Y.,  a  bill  of 
shoes,  amounting;  In  the  aggregate,  to  tbe  sum 
of  $297.  The  plaintiffs,  Baeeslw  ft  Cio^flUed  tbe 
wder,  and  shipped  the  same  June  19, 1888, 
railroad  freight,  to  Tbnrsle  ft  Anderson,  at 
Doiyer.  No  part  of  the  price  ot  the  shoes  bss 
been  paid,  the  time  for  payment  being  60 
days  after  the  filling  of  the  order.  Tbe 
value  of  the  goods  is  $297.  On  June  28, 
1889,  the  goods  arrived  In  Denver  over  the 
Union  Padfic  Railroad,  shipped  in  the  usual 
course  of  business.  June  21,  1889,  Thursie 
ft  Anderson  became,  and  still  are.  Insolvent. 
On  the  last-m«itioned  day,  several  judg- 
ments were  rendered  against  them,  and  thsir 
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stock  at  goods  seized  nnder  ezecnUona  Is- 
med  <m  the  Judgments;  and  on  llie  next 
day,  Jnne  22d,  an  attachment  was  sued  out, 
and  lerled  upon  ttae  same  Btock,  subject  to 
the  prior  leries.  All  of  these  levies  were 
made  1^  the  defraidant,  as  Bberll^  who  took 
the  goods  Into  hla  possession,  and  dosed  iq> 
the  boslness  house  of  Thnisle  &  Anderson. 
On  the  22d  of  Jul7, 188D,  the  plaintiffs  In  the 
attachmoit  suit  recorered  Judgment  against 
Thnrsle  ft  Anderson,  and  caused  execution  to 
tw  issued,  and  placed  In  the  hands  of  Qte 
defendant,  aa  sheriff.  On  June  28, 1889,  the 
Glt7  Tiansfnr  Company,  a  eonuncMi  carrior 
In  the  tiij  of  Dairor,  to  whom  the  goods 
had  been  transferred  for  final  delivery,  ac- 
cording to  the  custom  In  such  cases,  pre- 
sented to  P.  A.  Anderson,  a  mranber  of  the 
firm  of  Thnrsle  ft  Andawm, »  blU  f <»  trelfl^ 
and  deUrery  charges  oa  the  goods.  Hits 
bill  Anderson  dedlned  to  pay.  and  at  the 
same  time  declined  to  recelTe  the  goods. 
Inftffmbkg  the  agent  of  the  transfer  company 
that  the  defendant,  as  shcslff ,  had  dosed  up 
the  store  of  the  firm,  and  levied  iqKm  all 
Its  ^x>dB,  and  that  the  goods  In  question 
should  be  returned  to  the  plaintiffs,  Baessler 
ft  Oo.,  and  not  delirered  at  the  firm's  <M 
place  of  bustneas.  Afterwards,  and  on  the 
same  day,  ttie  transfer  company  delivered 
tbB  goods  to  the  d<^endant  sheriff,  at  the 
old  place  <tf  business  of  Thursie  ft  Anderson, 
and  to^  his  recdpt  for  the  same.  At  the 
time  of  recdvtav  the  goods,  the  defendant 
Bh«lfl  paid  to  the  transfer  compfmy  the 
freight  charges  dua  The  d^mdant,  hav- 
ing thus  obtained  possession  of  the  goods, 
levied  upon  ttiun,  as  sheriff,  under  the  at- 
tachment mmtloned,  and  after  July  22,  1889, 
levied  vijfoa  them  nnder  the  execution  is- 
sued upon  the  Judgment  in  the  attachmrait 
suit  The  plaintiffs,  Baessler  ft  Co.,  ten- 
dered to  the  defendant  the  amount  of  frelj^t 
diaiges  paid  by  him,  and  demanded  poeses- 
slon  of  the  goods,  but  defendant  refused 
to  ddlm  pcascsslcn,  or  accept  the  freight 
duuges.  The  plaintiffs,  Baessler  &  Co.,  did 
not  know  the  foiling  drcnmstances  ot 
Thursie  ft  Andoson,  or  of  the  attadiment, 
judgments,  and  ececutions  against  them,  un- 
til June  28,  1889,  when  they  Immediately  set 
about  stf^lng  tiie  goods  in  transitu,  making 
BQch  effort  as  they  could  in  that  direction. 
PilM-  to  the  delivery  of  the  goods  to  the 
tmnsftff  company  by  the  Union  Pacific  Rail- 
road Company,  Thursie  ft  Anderson  had 
given  the  transfer  company  a  general  order 
to  obtain  all  frel^t  received  for  them  at 
sny  railroad  station  in  Denver,  which  or- 
der was  In  force  June  28,  1889,  at  the  time 
the  transfer  company  received  the  goods. 
At  tte  time  the  transf^  company  received 
the  goods*  it  bad  no  notloe  of  the  falUng  dr- 
eomstances  of  llinrsie  ft  Anderson,  and  ttae 
Union  Pacific  Ballroad  Company  had  not 
reestrad  instmetloiis  to  stop  the  goods.  Up- 
on thsM  facts,  the  comrt  found  that  ttie 
flatntlffs  were  entitled  to  the  posscaalon  at 


the  goods,  and  rendered  Judgment  acoordlBC- 
ly.   The  def»dants  come  hwe  by  writ 

error. 

'Hie  application  of  the  doctrine  of  stoppage 
In  transitu'  to  the  fwegoing  facts  constitutes 
the  only  controversy  in  this  case.  A  vendor 
has  the  rl^t  to  stop  goods  sold  and  unpaid 
for,  while  they  are  in  intermediate  haod^ 
In  case  the  vendee  becomes  Insolvoit  before 
he  has  acquired  the  actual  posaesslon  s< 
them.  The  wlgin  of  ttie  doctrine  Ss  In- 
TolTed  tn  some  oiMcurlty,  and  tbe  reawns 
on  which  it  Is  based  ore  differently,  and  not 
rery  satisfactorily,  stated  by  different  conrts; 
but  tiie  aifiA  of  the  Tender  to  resome  poo- 
sesMoa  of  goods  yrbictx  have  not  been  paid 
for,  while  on  thdr  way  to  the  vendee,  or 
stin  unddlvered  to  him,  in  case  of  Us  In- 
sdvoicy,  Is  thorongbly  established.  Tlils 
right  must  be  exerdsed  while  the  goods  are 
on  their  passage,  and  before  possession  is 
taken  1^  the  vendee;  and  if  ttuy  hare 
ceased  to  be  In  transit,  and  hava  come  into 
the  hands  of  the  vendee,  or  of  his  agent  for 
custody,  the  Viktor's  rl^  of  stoppage  is 
defeated.  The  goods  sre  regarded  as  In  trsn- 
sit  until  they  have  passed  out  of  tbe  pos- 
riesBlon  of  evoy  intomedlate  sgmcy.  and 
have  beoi  actually  delivered  to  tbe  con- 
signee; and,  untU  tb»  transit  has  been  de- 
tomlned  by  sudi  actual  ddivciy,  ttie  right 
of  the  veaAot  to  reclaim  the  goods  is  unim- 
paired. This  rl^t  Is  not  affected  tn  the 
slightest  degree  by  any  Intorailiig  sdxnre 
of  the  goods  at  the  suit  of  credltocs  ot  the 
vendeew  While  it  exMa,  it  Is  pazamonnt  to 
any  ottier  Um  or  dalm.  Sndlta  t.  Oosb,  1 
Can^  282;  Bndd^  r.  ITumls^  IS  Wend. 
13T;  Hill.  Sales,  289;  Uorris  Shryod^  80 
Miss.  699.  It  Is  contended  that  ttie  genen! 
wder  given  by  Thursie  ft  Anderson  to  tta 
City  Transfer  Company,  authorising  tbe  de- 
livery to  it  (tf  all  freight  recdved  fbr  th«n  at 
any  railroad  station  in  Denver,  constituted 
ttae  transfer  company  tiidr  agent,  so  that  the 
ddivcry  to  It  of  the  goods  in  qnestton  was  a 
delivery  to  itaem,  and  Hmt  upon  sndi  de- 
livery the  trandt  was  at  an  end.  We  do 
not  think  this  podtlon  tenabl&  The  Olty 
Transfer  Company  was  a  common  carrier. 
It  carried  goods  for  tbe  puUlc,  and  not  spe- 
dally  tor  Thurde  ft  Anderson.  The  order 
was  mmly  the  designation  of  Itaat  com- 
pany as  the  agency  through  which  they  de- 
sired ttadr  goods  to  be  transported  from  the 
railroad  stations  tn  Denver  to  tiidr  ^aes  e( 
busluess.  These  goods  were  tzansfetred  Is 
it  tot  final  dellvay.  Accodins  to  ttae  cus- 
tom in  sudi  cases,  it  presented,  by  Its  od- 
lector,  to  niurde  ft  Anderson,  tbm  Ull  for 
frei^t  diarges  on  the  goods,  so  Oiat  It 
seems  to  have  been  ttie  agent  of  ttke  railrsad 
companies  to  collect  Crelght  money  due  then, 
as  well  as  the  agent  of  consignees  for  the 
delivery  of  goods;  and  it  is  to  be  Inferred 
from  the  language  of  the  agreed  statunst 
tbat  tbe  payment  of  Itaese  frdi^t  duigBi 
by  Ttiurde  ft  Aiuleraoii  to  It  was  a  cmU- 
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tlon  precedent  to  the  delivery  by  It  to  tbem 
of  the  eoodfl  of  which  tbey  had  taien 
ehRTge.  It  is  clear  that  the  CX^  Transfra- 
Company  was  simply  the  last  carrier  be- 
tween the  city  of  Buffalo,  where  the  goods 
were  originally  shipped,  and  the  place  of 
business  of  Thnraie  &  And«rson,  In  Denrer, 
and  so  connected  with  the  different  lines 
over  which  the  goods  were  transported  that 
It  collected  the  entire  charges  for  carriage, 
Including  Its  own.  Its  relation  to  Thursle  & 
Anderson  was  therefore  that  of  common 
carrier  selected  by  tliem  to  do  their  business, 
and  nothing  more.  But  there  Is  another  rea- 
son why  the  delivery  of  the  goods  to  the 
company  was  not  such  deUr^  as  would 
cut  off  any  ri^t  of  plaintiffs.  It  Is  true 
that  final  delivery,  so  as  to  determine  the 
transit,  may  be  made  to  an  agent,  as  well 
as  to  the  principal;  but  such  agent  must  be 
an  agent  to  receive  possession  of  the  goods, 
and  keep  them  for  the  principal.  A  delivery 
at  the  station  to  the  voidee  blmsdf,  or  to 
his  servant  sent  by  him  for  the  purpose  of 
receiving  them,  U  a  delivery  to  him;  but  a 
ddlvwy  to  an  agent,  whetaw  he  be  the 
agent  of  the  vendor  or  the  vendee,  who  iuMs 
the  gDods  mtnlj  tor  tlie  pnrpow  of  truu- 
misrioa  to  flw  vendee,  la  not  final  d^vwy. 
Story,  Sales,  |  884;  2  Ben].  Sales,  (Rev.  Bd., 
pp.  ion,  1072,)  H  1247-1240;  Btorils  v.  Shry- 
ock,  taxatL.  The  delivery  of  the  goods  by 
tiie  raUroad  company  to  the  transfer  com- 
pany was  tho^ore  not  ft  ddlvery  to  Thnrsle 
St  Andecwm;  and,  daring  fhe  time  they  were 
In'  tba  possession  of  the  tnuiaCer  company, 
they  were  still  In  transit,  and  subject  to 
stoppage  hjr  the  plaintiffs.  Tbey  were  not 
deUvoed  to  Thursle  A  Anderson  at  alL 
Tbuiile  ft  Andoson  refosed  to  reeetve  them, 
and  directed  that  th^  shotdd  not  be  de- 
Ilvered  at  tbelr  old  place  of  bnsinees,  but 
should  be  returned  to  the  plaintiffs.  The 
transfer  onnpany,  afterwards,  in  dlaobe- 
dlence  of  tbxm  dlrecti<ms,  delivered  them, 
at  ttw  old  place  <tf  bnsineas  of  aiknr^  ft 
Anderson,  to  the  defendant  sheriff.  Down 
to  the  moment  of  that  ddivery.  the  goods 
woe  In  transit  What  was  llie  effect  of 
■udi  ddlvery  to  tlie  defendant?  He  was  not 
the  agent  of  Thursle  ft  And««on,  or  of  the 
plidntlfflL  was  a  stranger.  A  ddlvoy 
to  him  was  eartalnly  no  delivery  vrtiateva 
to  Thursle  ft  Anderson.  The  transfer  com- 
pany hdd  the  goods  subject  to  the  right  of 
recall  by  the  plaintiffs.  It  was  not  In  its 
power  to  do  anytiilng  by  wlddi  that  ri^t 
could  be  defeated  or  compromised,  except 
to  deliver  the  goods  to  the  consignees,  and 
Hila  it  did  not  da  It  could  transfer  to  flu 
defendant  no  greator  rli^t  to  the  goods^  or 
dominion  over  them,  than  it  possessed;  so 
Utat  the  defendant,  In  taking  the  goods,  as- 
■nmed  the  same  rdatlon  to  niuxsie  ft 
Anderson,  and  to  the  plaintiffs,  which  had 
been  oecivied  by  flie  transfer  company.  By 
the  transfer  to  him,  and  by  his  acts,  as  an 
oAair,  In  Isfvylns  the  writs,  flu  righta  of 


the  plaintiffs  In  respect  to  the  goods  were 
not  changed  In  the  smallest  particular.  It 
does  not  appear  when  demand  was  made  by 
the  plaintiffs  upon  the  defendant  for  the 
goods,  but  it  is  presumed  that  proper  dill- 
grace  was  exercised  In  that  regard.  No  com- 
plaint is  made  of  undue  delay.  By  the  de- 
mand, the  right  of  stoppage  in  transitu  was 
properly  exercised,  and  from  the  time  of  the 
demand  the  plaintiffs  were  entitled  to  the 
possession  of  the  properl7.  More  v.  Lott, 
IS  Nev.  S76;  Kingman  &  Ga  v.  DenlSMi,  84 
Mich.  608,  48  N.  W.  Bep.  26;  Clark  v.  Bart- 
lett,  BO  Wis.  543,  7  N.  W.  Rep.  663;  Morris 
V  ffluyock,  supra;  Qrtmt  v.  Bill,  4  Oray,  861. 
The  Judgment  Is  correct  and  will  be  af- 
firmed. 


8AUI/r  V.  FDOPLB. 

(Court  of  Appeals  of  Oolorada   Sept  2B, 
1898.) 

RxcEiviKO  Stolbn  Pbopbbtt— Vahiakob. 
Where  the  iDformation  on  whidi  de- 
fendant was  tried  charged  that  he  received 
stoloi  property  "from  some  penoo  to  the  dis- 
trict attwnegr  onkoowo,"  and  the  evidoioe  for 
the  xuosecatlon  showed  that  before  the  In- 
formation was  prepared  the  district  attorney 
was  informed  as  to  who  stole  the  lanqwrty, 
and  from  whom  it  was  received  by  defendant 
the  variance  Is  fatal. 

Brror  to  district  court  Arapahoe  county. 

Samuel  BL  Sault,  having  been  convicted  of 
receiving  stolen  property,  brings  oror.  Re- 
versed. 

Robert  W.  B«iynge,  tat  plalntUF  la  oror. 
Bogene  Bn|^,  Attj.  Gen.,  fw  ttie  Pec^tlo. 

THOMSON,!.  Samuel  H.  Sault  plaintiff 
in  ecror,  was  cravicted  of  rec^ving  stcden 
goods.  The  Information  iqran  which  he 
was  tried  charges  that  he  received  the  prop- 
erty from  some  person  to  the  district  attor- 
ney unknown.  The  principal  witness  for 
the  prosecotion  was  one  Oharlee  Edwards, 
who  swore  that  he  st6le  the  goods,  and  stdd 
them  to  the  defendant  Sault  He  also  tes- 
tified that  before  tbe  Information  was 
drawn,  he  was  In  the  oCBce  of  the  district 
attorney  and  told  him  ttiat  he  bad  stoioi 
the  goods,  and  aOA  them  to  Sault;  that  be 
made  this  statement  to  Ck>L  Dennlson.  TiX9 
record  shovra  ttiat  Dennismi  was  Uie  deputy 
district  attraney,  who  verified  the  informa- 
tion.  There  was  no  other  evidence  on  that 
point  in  the  case  made  by  the  prosecutlfm. 
At  the  close  of  the  case  tot  the  people,  coun- 
sd  for  d^endant  Sault  moved  tlie  court  tn 
disdi&rse  the  d^endant  tor  tbB  reason  that 
the  information  charged  that  ttie  goods  were 
reortved  by  Soult  ttom  some  perwm  to  tiie 
district  attorney  unknown,  whereas  tho  tes- 
timony showed  that  at  the  time  Hie  informa- 
tion was  prepared  the  name  of  tiie  person 
from  whom  the  goods  wm  received  was 
known  to  ttio  district  lUbvney.  The  motton 
was  denied.  Ibis  was  onw.   "As  it  la  ro* 
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oolred.  In  Indlctmenta.  Qiat  the  names  of 
the  pMWHis  Injured,  and  ot  all  others  whose 
existence  la  legally  essential  to  the  charge, 
be  set  forth,  tC  knowtL,  it  is,  of  coarse,  ma- 
terial that  the7  be  precisely  preyed  as  laid. 
Thus,  the  name  of  the  legal  owner,  general 
or  special,  of  the  goods  stolen  or  Intended  to 
be  stolen,  must  be  alleged  and  proven.  And 
If  the  person  be  described  as  one  whose 
name  Is  to  the  Jurors  unknown,  and  It  be 
prorm  that  he  was  known,  the  variance  Is 
fatal,  and  the  pei-son  will  be  acquitted." 
3  GreenL  Bt.  i  22.  "Where  a  third  person 
cannot  be  described  by  name,  it  is  enough  to 
charge  him  as  a  CHtaln  person  to  the  Jurors 
aforesaid  unknown,  which,  as  will  jwesently 
be  seen,  Is  correct,  If  the  party  was  at  the 
time  of  the  indictment  unknown  to  the  grand 
Jury,  though  he  became  known  afterwards. 
*  *  *  But  if  the  third  party's  name  be 
known  to  the  grand  Jury,  or  could  hare  been 
known  by  Inqul^  of  witnesses  at  hand,  the 
allegation  will  be  improper,  and  the  ddlend* 
ant  must  be  acquitted  on  that  indictment, 
though  he  may  be  afterwards  tried  npon  a 
new  one,  in  which  the  mistake  is  corrected." 
Whart  Crlm.  PL  »  111,  112.  "When  a  third 
poBon  is  described  as  a  person  to  the  grand 
Jurors  unknown,  and  it  turns  out  that  he 
was  known  to  the  grand  Jurors,  the  variance 
is  fataL"  Wliart  Crlm.  Bv.  |  97.  Where 
the  name  of  sach  third  person,  even  if  un- 
known, mle^t  hare  bem  ascertained  by  the 
use  of  reasonable  diligence,  the  effect  is  the 
same  as  if  the  name  was  actually  known. 
Jorasco  t.  State,  6  Tex.  App.  238.  The  rule 
laid  down  by  the  autborltleB  Is  not  a  mere 
arbitrary  one.  It  Is  the  right  of  a  defend- 
ant in  a  criminal  case  to  be  Informed  of 
the  charges  against  him  as  fully  as  it  is  In 
the  power  of  the  prosecution  to  Inform  him, 
so  that  he  may  be  enabled  Intelligently  to 
prepare  his  defense.  Where  he  Is  charged 
with  larceny,  the  name  of  the  person  from 
whom  the  property  was  stolen;  where  with 
murder,  the  name  of  the  person  killed; 
where  with  receiving  stol^  goods,  the  name 
of  the  ownw  of  the  goods,  and  of  the  per- 
son ftom  whom  they  were  received,— must 
be  set  out  in  the  Indictment  or  Information, 
and  only  the  Inability  to  ascertain  such 
nazoes  wUl  excuse  the  failure  to  give  them. 
See,  also,  State  v.  Perhina,  46  Tex.  10;  State 
V.  Beetty,  Phil.  (N.  C.)  52.  The  motion 
diould  have  been  sustained,  and  the  defend- 
ant discharged.  The  Judgment  will  be  re- 
vwsed. 


BIO  OBANDB  WBSTEHN  RT.  00.  t. 

VAUGHN. 
(Court  of  An>eala  of  Colorado.    Sept.  26, 

1393.) 

OOMRmiTIONjU.   I>AW  —  RuUKUn  COHPAlIISS— 

EiLiLiira  Stock— Absoluts  Liabiutt. 
Oen.  St.  c.  93,  »  13,  14.  as  amended  by 
Sess.  Laws  1885,  p.  804,  and  Seas.  Laws  1891, 
p.  281.  (known  as  "Railroad  Stoek-KUUnt 


Acts,")  which  fix  the  amount  to  be  piUd  for 
certain  Unds  of  animals  by  an  aiUtrary  sched- 
ule of  prices,  and  provide  for  the  fixing  of  tb» 
value  vt  oth«r  animals  br  sKsraiaen  withont 
allowins  proof  of  actual  volua,  and  which 
make  the  company  absolutely  liable,  are  un- 
constitutional, m  that  under  them  a  raflroad 
company  may  be  d«iled  the  equal  protoctioa  of 
the  laws,  and  dowived  of  its  property  without 
due  procesa  of  Jaw.  Wodsworth  v.  Railway 
Co.,  (Colo.  Sap.)  33  Pac.  Rm.  B16.  and  B.aS- 
way  Go.  v.  Ontcalt,  81  Pae.  Rep.  177,  2  Colo. 
App.  396.  foUowed. 

Appeal  from  Mesa  county  court 

Actl<Hi  by  jQba  Vaughn  against  tbe  Rio 
Grande  Western  Railway  Company  to  recov- 
er damages  f<H*  the  killing  by  defendant  of  a 
horse  belonging  to  plaintiff.  From  a.  jody- 
ment  tor  plaintiff  d^endant  appeals.  Be- 
Tersed. 

Oharies  P.  Caswell,  for  MV^Baot 

THOMSON,  J.  This  is  an  aetloa  ta  reoor- 
er  damages  tat  the  killing  of  a  bwse  beloDs- 
ing  to  ttxe  iQpdlee^  plaintiff  below.  The  caae 
was  commenced  before  a  Justice  of  the  peace. 

and  there  v/en  no  written  pleadings.  It  was 
appealed  to  the  county  court;  where  Jodg- 
ment  was  rendered  against  the  def^dant  for 
$200  damages  for  the  killing  of  the  horse, 
and  tlOO  attwney'B  fees.  None  of  Oie  evi- 
dence is  presnred  In  the  record,  so  that  we 
are  unadvised  as  to  whether  a  recovery  by 
plaintiff  would  have  been  authcnlsed  tbo 
roles  of  the  cornmcm  law;  bat,  even  If  so,  the 
Judgment  is  erroneous,  because  the  fln<^iT'g  of 
the  court  Is  that  the  value  of  the  horse  was 
tlO(^  and  that  sum,  tii^efore,  would  be  the 
limit  of  recovwy.  The  Judgment,  bowever. 
ft  in  terms  based  upon  the  statutwy,  and  not 
the  common-law,  liability  of  tbe  defendant. 
It  is  ccnceded  Ibat  the  plaintiff  ompUed 
with  the  Btatatory  requirements,  and,  under 
the  evidence,  was  entitled  to  the  Judgment 
whldi  was  rendered  in  his  fbTW,  provided 
the  statute  Itsdf  is  valid.  The  sole  qaeBtl<« 
presented  by  the  argument  is  as  to  Ibe  ooai- 
stitutlonallty  of  sectlwu  13  and  14,  c.  83,  of 
the  General  Statutes  of  Colorado,  and  the  sub- 
sequent amendments  to  seotlcm  14  This  sec- 
tion was  amended  by  an  act  approved  Marcb 
81, 1886,  (Sess.  Laws  1885,  p.  804;)  and  again 
by  an  act  approved  April  6, 1891,  (Sees.  Laws 
1891.  p.  281.)^  Neither  of  the  ammdments 
made  any  substantial  change  in  the  oclxlnal 
section,  and  they  did  not  differ  materially 
from  each  other.  The  ctxistltutlona]  question 
presented  has  been  settled  in  this  state,  both 
by  the  supreme  court  and  by  this  oonrL 
Wadawmrth  v.  Railway  Oa,  .(Cola  Sap.}  S3 
Pa&  Bc9>  BIS;  Railway  Oa  v.  Ontcalt  3 


^  Snch  statutes,  known  as  the  "Railroad 
Stock-Killing  Acta,"  hi  substance  fix  the 
amonnt  to  Be  paid  by  the  companies  for  cer- 
tain kinds  of  animals  by  an  arbitrary  adhedole 
of  prioes,  and  provide  for  the  flxing  of  the 
value  other  animals  by  upcaisen  without 
allowtaur  woof  by  either  party  ct  the  actual 
value  of  the  stock  Ulted.  Tb€j  aim  make  ^ 
companiss  absolutely  liable,  wltbeat  ntesnss 
to  the  QveitiMi  of  netfigenosk 
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Colo.  App.  886.  81  Poc  Rep.  177.  In  botli 
of  these  cases  the  law  was  held  nnconstltu- 
tional.  The  Jtidgment  ia  reveraed,  with  leave 
to  the  plaJntlfl,  If  he  so  desires,  to  proceed  to 
a  new  trial  In  accordance  wltii  coinni<HL-law 


BOARD  OF  COM'RB  OB*  FRBMONT 
COUNTY  T.  WILSON. 

(Oooxt  of  Appeal!  of  Otdwado.    8«pt  K, 

itota) 

Coan  ur  CBimitAi.  Cubb— Liabiutt  or  Comm. 

MUla'  Ann.  8t  I  099,  proTldlnf  that 
costs  in  criminal  casea  shall  be  paid  by  the 
conutT  when  the  defendant  shall  be  convicted 
and  snail  be  nnable  to  nay  them,  and  when  de- 
fendant la  acquitted,  unless  the  prosecQtins 
witness  be  adjadged  to  pay  them."  refers  only 
to  tha  eosti  of  the  ^osecatlon,  and  not  to 
thotfe  of  defendant 

Appaal  from  dlatrlet  oonrt,  Fremont  coun- 
ty. 

Proceedings  John  Wilson  against  the 
board  of  county  oommlasIon^B  of  Fremont 
connty  for  tbo  recovery  of  fees  as  clei^  of 
the  district  court  Plaintiff  had  Judgment, 
and  defendant  aneals.  Reretsed. 

Waldo  ft  Dawson,  fox  appelant  8am.  P. 
Dale,  for  appellee. 

THOMSON,  J.  At  a  regular  sesdon  of  the 
txwrd  of  county  conunlssloners  of  the  coun- 
ty of  Fremwt  John  WUson,  who  was  clerk 
of  the  district  court  In  and  for  that  coun- 
ty, presented  certain  Mils  to  the  board,  for 
fees  due  him  as  derk  for  official  services  In 
behalf  of  defoidants  in  certain  criminal 
casea  tried  In  his  court  A  pwtlon  of  these 
bills,  aggregating  $118.76,  were  disallowed 
by  the  board  of  commissioners,  and  WUson 
appealed  to  tiie  district  conrt  The  case  was 
beard  in  the  district  court  upon  the  follow- 
ing agreed  statement  of  facts: 

"It  is  Iierelv  stjpiilated  snd  agreed  by 
and  between  fl»  above-named  parties  to  this 
appeal  tbat  the  following  are  the  facta 
upon  wbldi  this  cause  shall  be  submitted 
for  tile  deeUoi  of  ssid  conrt,  to  wit: 
niat.  at  the  regnlor  sesdon  ot  the  board  ct 
eonn^  commMoien  ct  said  connty  of  Frtf^ 
numt.  In  said  state  vt  Oolocado,  held  In 
January,  A.  D.  1882,  certain  bUls  were  pre- 
sented to  said  board  by  the  appellant  above 
named,  who  Is,  and  then  was,  the  derk  of 
tbe  district  court  of  the  eleventh  Judicial 
district  c<  tiie  state  of  GtdMado,  in  and  for 
■aid  county  of  Fremont  That  said  bills 
were  presented  in  all  respects  in  accordance 
vltb  an  ctf  the  prorlalanB  of  law  in  r^ard 
to  the  preaentment  of  such  bills.  That  part 
of  the  items  Induded  In  said  Mils  were 
aBowed  and  paid  I9'  said  board  of  commls- 
wtonen.  and  that  other  Items  included  In 
wld  Uni^  amounting,  in  the  aggregate,  to 
tbe  sum  ot  one  hu^Lred  and  eighteen  dol- 
lars onA  sereaty^LTS  cents,  ffll&TSi)  wars 


disallowed  by  said  board  of  commis^neni. 
That  the  items  ao  disallowed  were  aa  fol- 
lows, to  wit: 

"In  case  No.  1,216.  The  People  vs.  R.  C. 
McCoy.  Ind.  for  mturder.  Defendant's  clerk's 
costs  at  and  prior  to  Oct  term.  1888,  the 
time  of  the  first  trial,  and  tor  whicsh  no  Ull 
of  same  has  heretofore  bew  presented: 

April,  1888.  Entering  appearance  of  4 

attorneys,  at  20c  $  80 

Oct.,  1888,  Issuing  81  subpoenas  for 

Oct,  1888.  00c   18  eo 

Filing  47  papers,  at  1^   6  87 

Affidavit  for  habeas  corpus,  and  filing 

same    26 

Issalnff  habeas  corpus,  and  filhig  same  1  12 

Swearing  36  witnesses,  at  I2Ho. .....  4  S7 

62  witnesses*  affidavits,  and  fiUng  same 

at  2&C   16  60 

62  wltnesssa*  ovtUeatas,  at  7Be   46  60 

193  01 

"In  some  case,  at  October  tann,  1881,  d» 
feadanfs  oooti: 

Filing  two  papers,  (not  sabpoauu)  f  26 

6  affidavits  and  fllinn  fbr  defendant..    1  50 

Oath  to  Elisor,  and  filing  *sanw   26 

3  witnesses'  affidavits,  at  16e   46 

3  witnesses*  certificates,  at  15c   46 

Other  Items  which  cannot  now  bo  9&f 
talnly  sspaiatsd  tnm  tha  bill..   1  97 

H  87 

Teople  vs.  Ka«per  flduefertuA  No.  !,• 
84a  Indictment  for  assault  with  Intent  to 
kill  and  murder.  Fees  at  October  term, 
1891: 

Entering  appearance  of  attorney  9  20 

Swearing  4  witnesses,  at  12^^   60 

Issuing  3  snbpoenaa,  at  60c   1  80 

8  witnesses'  affidavits  and  flUng,  at  IBs..    1  20 

8  witnesses'  certificates,  at  15c   1  20 

Fillns  4  papers  for  deTt,  at  1^...,  60 

95  40 

"People  vs.  Frank  SalTa  Na  1,841.  Mnr^ 
der.  Def^kdants  costs  not  In  conrt  order, 
Oct.  1881: 

Entering  appearance  of  attorneys  9  20 

Affidavits,  certificates,  and  swearing  2 
witnesses  not  btdoed  by  ooort,  loc, 

l&c,  and  12Hc.  each   84 

Some  other  items  not  now  dlstlngulrii- 
able    16 

91  20 

''People  vs.  Bm  Boyw.  No.  l,3ia  Mur 
dw.  Defeniitont'B  costs,  Octe^  tarn,  1891: 

Bnterlng  appearance  of  attorneys,  at 

20c.    9  40 

FUtng  15  papers  for  deft,  at  12i^. . .      1  87 

Issuing  12  subpoenas,  at  60c   7  20 

Certificates  for  16  witnesses  for  deft, 

15c_   ~     2  40 

Affidavits  and  filings  for  16  witoenas 
for  daft.  Ue   2  40 

914  27 

"Snnunary  of  disallewed  oarts: 

People  vs.  Richard  C.  McOot   9  87  88 

People  vs.  Kasper  Schaefeniofl   5  40 

Peo^e  vs.  Frank  Salvo   1  20 

People  vs.  Ben  Baiv   14  27 

Total  9118  75 
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"That  the  serTlces  were  rendered  by  sold 
clerk  for  said  defendants  as  above  charged 
for  at  the  request  of  said  defendants,  and 
that  the  several  amounts  charged  nre  en- 
tirely  unobjectionable.  That  said  defendants 
Richard  G.  McCoy,  KaBper  Scbaeferhoff,  and 
Frank  Solro,  and  each  of  them,  were  at 
Bald  Octob«  term,  A.  D.  1891,  convicted, 
and  that  In  each  and  all  of  said  cases  It  was 
made  to  appear  In  a  lawful  manner  that  said 
defendants,  and  each  of  them,  were  unable 
to  pay  CMts,  or  any  part  of  said  costs;  and 
that  at  the  same  term  of  said  court  said  de- 
fendant Ben  Boyer  was  acquitted.  That  In 
said  cases  of  McCoy  and  Salvo  application 
was  resolarly  made  to  the  court,  under  the 
provisions  of  section  1001  of  the  Genearal 
Statntes  the  state  of  Colorado,  (section 
1507,  Mills'  Ann.  St.)  and  under  the  pro- 
visions of  section  6  of  an  act  of  the  general 
assembly  of  the  state  of  Colorado,  entitled 
'An  act  to  amend  sections  6&,  123,  133,  197, 
and  313  of  chapter  25  (the  same  being  general 
aaeUons  76S.  811, 827.  and  1001)  of  the  General 
Statutes  of  tiie  state  of  Colorado,  entitled 
"Criminal  Code," '  apin-oved  April  9.  1891, 
and  In  force  on  that  day,  (Laws  1S91,  p.  126,) 
for  orders  that  certain  witnesses  be  sub- 
poenaed if  found  within  the  limits  spedfled 
in  said  statutes;  but  that  all  fees  of  said 
d«-k  incurred  th<t  process  for  such  wit- 
nesses, and  all  fees  Incurred  in  connection 
with  such  witnesses  so  subpoenaed  in  ao- 
oordanee  wltii  such  orders,  have  been  paid, 
and  are  not  Included  In  the  f^  disallowed 
as  aforauUd;  and  that  said  fees  disallowed  as 
aforesaid,  (tndndlng  the  amounts  above 
stated  to  be  not  s^nrable  from  other  Items 
In  the  bills,}  amountinK  to  the  sum  of  $99.08, 
are  oosti  fbr  the  payment  of  which  no  order 
has  vrer  been  made  said  court,  or  by 
flw  Judge  fhwMf.  That  In  the  cases  of  said 
ScbacCwhofr  and  Boyer  no  application  was 
ever  made  to  said  oonrt»  or  to  the  Judge 
thereof,  tor  any  order  directing  that  any 
witness  w  witnesses  be  subpoenaed;  and 
ttiat  no  such  order  was  ever  made;  and  that 
the  15.40  in  the  Scba^erhoff  Case  and  the 
fl4.27  in  the  Boyer  Case  an  costs  of  said 
defendants  for  whose  payment  no  order  of 
said  court  was  made.  That  the  only  objec- 
tkm  to  the  parniait  at  said  costs  so  disal- 
lowed as  aforesaid,  and  every  part  thereof, 
Is  that,  In  tbe  absenoe  of  sndi  previous 
(ndoB  of  court,  made  under  tb»  statutes 
above  flted,  no  law  of  the  state  of  Colorado 
requires  them  to  be  paid  by  said  Fremont 
county  or  Its  board  of  county  com- 
missionea;  whenfore^  on  said  focts,  tbe 
opinion  of  tUs  court  as  to  whether  ot  not 
said  laws  roQidre  the  payment  of  said  costs 
by  said  oounly  la  prayed." 

Upon  the  hearing,  the  court  rerwsed  tba 
action  of  the  commlsalouers,  and  gave  Jodg^ 
ment  to  the  platntlif  for  the  amount  of 
his  claim.  The  board  totogs  the  case  here 
by  appeaL  Tt»  plaintiff  bases  his  right 
to  Judgment  on  section  090,  MlUs'  Ann.  St, 


(Sess.  Laws  1889,  p.  100.)  That  section,  in 
so  far  as  it  affects  this  controversy,  reads 
as  follows:  "The  costs  In  criminal  cases 
shall  be  paid  by  the  county  In  which  the 
uiteuse  was  committed,  when  the  defendant 
shall  be  convicted  and  shall  be  unable  to  psy 
them;  when  the  defendant  is  acquitted  the 
costs  shall  be  paid  by  the  county  In  which  tbe 
offense  was  committed,  unless  the  proseeot- 
ing  wltneas  be  adjudged  to  pay  them."  If 
tiie  term  "costs,"  as  used  In  that  section, 
be  construed  to  mean  the  entire  costs  In- 
curred, both  for  tile  prosecution  and  the  de- 
fense In  a  case^  the  plaintlfra  contention 
must  preToIl,  and  Judgment  was  properly 
and  rightfully  rendered  In  his  favor  by  the 
district  court;  but  if,  on  ttie  otiier  hand,  tbe 
twm,  as  used,  refers  only  to  the  costs  In- 
curred by  the  people  in  the  proeecutlon,  then 
the  Judgment  Is  erroneous,  and  most  be  re- 
versed. The  language  Itself  is  indefinite 
The  word  "oosts"  Is  not  qualified  or  limited 
by  any  other  language  in  tbe  section,  so  as 
to  clearly  indicate  the  legislative  ln1»nt;  and 
if  the  section  stood  alone,  if  there  were  no 
other  legislation  affecting  its  subject-matter, 
there  might  be  some  difficulty  In  arriving  at 
a  satlrtaotory  conclusion  as  to  its  meaning. 
At  common  law  there  was  no  recover  of 
costs  titbw  in  dvil  or  criminal  cases.  In 
dvll  suits  each  party  to  the  controversy  paid 
his  own  expenses.  In  criminal  causes  the 
costs  made  the  defoulant,  whether  he 
was  convicted  or  acquitted,  if  paid  at  an, 
were  paid  by  him;  the  costs  of  the  prosecu- 
tion, no  matter  what  ttie  6vent  of  the  trial, 
were  unpaid.  On  tbe  part  of  tho  state  or 
sover^gn  fh&e  was  neither  payment  nor  re- 
covery of  costs,  ^e  right  to  rdmbnrsement 
for  costs  expended  is  ttierefore  pnrdy 
statutory.  Without  a  statute  giving  it,  it 
does  not  alst  Board  cC  Oom*rB  ▼.  Lee, 
(Colo.  App.)  82  Pac.  Rep.  841.  Such  ststote 
was  embraced  in  the  Crtmlnal  Oode  of  1S61. 
whereby  it  was  provided  that  In  cases  of 
persons  convicted  of  crimes  or  misdemeanors 
thwein  spedfled,  or  at  common  law,  the 
Judgment  should  be  that  tbe  offenders  cm- 
vlcted  should  pay  the  costs  of  prosecution, 
and  that  a  lien  should  be  created  upon  flie 
ptoperty,  real  and  personal,  then  owned  or 
subsequently  acqubed  by  the  ofCoUUrs,  to 
the  amount  of  the  costs,  snd  of  the  fines,  tt 
any,  which  costs  and  flues  were  to  be  col- 
lected by  ezecutloB.  HHV  Ann.  St  H  1471, 
1472,  (Gen.  St  1888,  H  064.  986.)  TUs 
statute  has  erer  dnce  been  and  now  Is  In 
force;  and,  in  anthorliteg  a  reoorery  by  the 
people  against  a  cmvlcted  defendant  of  flia 
costs  Incurred  to  seenrs  Us  convtctlai,  tt 
was  a  departure  from  ths  doctrine  of  flie 
common  law.  StlU,  tills  statute  did  not  s» 
sure  the  p^rment  of  mCh  costs.  Whetiier 
they  were  collected  or  not  depended  upon  the 
solvency  of  the  defendant:  H  be  fiUled  to 
pay  than,  and  had  no  pnywty  out  of  whlfh 
they  could  be  made,  1h^  remained,  og  oourae^ 
unpaid.  If  the  defendant  was  acquitted. 
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there  was  no  legal  obligation  snywliere  to 
pay  them,  and  they  were  never  paid.  Until 
the  enactment,  In  1876,  ot  section  699,  which 
we  have  quoted,  there  was  no  proTislon 
whereby,  In  case  of  a  convicted  defendant 
who  was  Insolvent,  or  of  a  defendant  who 
was  acquitted,  the  witnesses  for  the  people 
oe  the  officers  of  the  court  were  entitled  to 
receive  any  pay  for  their  services  In  behalf 
of  the  prosecution.  There  Is  not,  and  never 
has  been,  any  statutory  enactment  providing 
t<x  the  recovery  of  costs  by  a  def»idant  in 
a  criminal  case.  The  only  costs  for  which 
judgment  may  be  had  are  the  ousts  of  the 
prosecution,  and  then  only  when  there  Is  a 
conviction.  As  \n  case  of  acquittal  no  costs 
were  paid,  and  in  case  of  conviction  the 
realization  of  the  costs  was  necessarily  in- 
volved in  great  unc^talnty,  being  dependent 
apon  the  solvency  of  the  d^endant.  It  oc- 
cunt  to  us  without  looking  further  that  sec- 
tion 699  was  enacted  to  supply  a  want  which 
the  legislature  conceived  to  exist  In  the  law 
as  it  then  stood,  making  provision  for 
the  payment  of  the  costs  of  prosecution,  notr 
withstanding  the  defendant  might  be  ac- 
quitted or  insolvent  It  will  be  observed 
that  it  is  only  In  case  of  tiie  conviction  of 
the  defendant,  and  his  inability  to  pay  the 
costs,  or  of  his  acquittal,  tlut  th^  are  made 
a  charge  against  the  county;  so  that  there 
Is  no  difficulty  tai  supposing  that  the  costs 
referred  to  are  the  costs  incurred  by  the 
prosecution,  and  which,  by  the  terms  of  sec- 
tion 14T1,  would  in  case  of  conviction  be  re- 
covered by  the  people,  and  not  the  costs 
made  the  defendant  Tb»  mere  fact  that 
the  term  "costs"  Is  used  generally,  without 
parti  cnlarization,  proves  nothing  in  either 
direction.  The  section  will  natnrally  and 
easily  bear  such  interpretation  as  we  have 
Intilcated. 

A  construction  (rf  a  legislative  enactment 
similar  to  the  one  we  are  considering  was 
given  by  the  supreme  court  of  Pennsylvania 
in  Williams  v.  Norttinmberland  Co.,  110  Pa. 
St.  48,  20  AtL  Rep.  405.  The  act  provided 
**tliat  the  costs  of  prosecution  accruing  on 
all  bills  of  Indictment,  charging  a  party  with 
felony.  Ignored  by  the  grand  Jury,  shall  be 
paid  the  conn^;  and  In  all  cases  of  con- 
viction of  any  felony,  all  costs  shall  be  paid 
forthwith  by  the  cotmty,  unless  the  party 
convicted  shall  pay  the  same;  and  in  all 
cases  In  which  the  county  pays  the  costs, 
it  shall  have  powor  to  levy  and  collect  the 
same  from  the  party  convicted,  as  costs  In 
similar  cases  are  now  collectible."  The  court 
held  that  that  statute  created  no  liability 
against  the  coun^  on  account  of  defendant's 
costs.  Hie  legislature  of  Wisctmsin  enacted 
a  law  as  follows:  "When  any  prosecution 
Institnted  in  the  name  of  this  state,  for 
tmaUng  any  law  ot  this  state,  shall  Coll,  or 
ifbm  ttis  defendant  ihall  prove  Insolvent,  or 
tMKf^  be  unable  to  pay  the  teea  when 
eonvlctad.  the  fees  shall  be  paid  out  of  the 
omndy  tteaMorj,  onleM  otJurwIse  ordwed  by 


the  court;  provided  that  no  fees  shall  be 
paid  out  of  the  county  treasury  for  mileage 
to  the  district  attorney."  Under  the  pro- 
rlalona  of  that  act.  It  was  sought  to  compel 
payment  by  the  county  of  the  fees  of  de- 
fendant's witnesses  In  a  criminal  prosecu- 
tion, in  which  he  was  acquitted.  In  decid- 
ing the  question  the  supreme  court  say:  "In 
the  Revised  Territorial  Statutes  of  1839  we 
And  not  only  the  section  under  consideratiout 
but  also  a  provision  that  in  all  criminal 
prosecutions  where  Judgment  should  be  ren- 
dered against  the  defendant  he  should  be  lia- 
ble ttx  costs;  also  that  tlie  district  attor- 
ney should  have  certain  fees  for  mileage; 
that  fines  recovered  and  collected  should,  be 
paid  Into  the  county  or  t^rltorial  treasury; 
but  no  provlrtons  respecting  the  payment  of 
costs  collected  Into  the  pubUe  treasury. 
The  section  In  the  territorial  statute  was  In 
harmony  with  the  other  provisions;  and  the 
system  there  established  was  that  In  crim- 
inal prosecutions.  If  the  defendant  was  otm- 
victed,  Judgment  was  rendered  against  him 
fbr  the  costs  of  the  prosecution;  and  these 
costs.  If  collected,  were  paid  by  the  oOlcem- 
ceiving  them  to  the  various  officers  or  per- 
sons whose  fees  or  thargea  made  up  the 
Items  for  which  tiie  Judgment  was  rendered; 
or  if  the  coun^,  previous  to  collection,  had 
paid  any  of  these  fees,  then  sucb  fees  were 
to  be  paid  into  the  county  treasury.  But 
if  def«idant  was  unable  to  pay,  or  proved 
Insolvent,  or  escaped,  or  the  prosecution 
fftUed,  then  tiie  fees  were  to  be  paid  from 
the  county  treasury.  What  fees?  Obvl< 
onsly  the  same  that  would  have  been  taxed 
against  defendant  If  he  had  beea  convicted* 
—the  fees  of  the  prosecution.  And  this,  we 
think,  is  the  construction  this  section  of  the 
Revised  Statutes  of  1858  must  receive." 
Hutt  V.  Winnebago  Co.,  19  Wis.  128. 

But  there  has  beoi  other  I^islation  in  this 
state  upon  the  same  subject,  whl<di  affcu^ 
further  aid  in  ascertaining  the  purpose  of 
section  699,  and  tiierefore  Its  meaning.  Sec- 
tion 1B07,  p.  1000,  Mills'  Ann.  St,  (Gen.  St. 
1688,  f  1001,)  reads  as  f(^ows:  "Whensvor  any 
penuHi  Indicted  in  a  cotu^  of  the  state  of 
Colorado  shall  make  affidavit  setting  forth 
that  there  are  witnesses  whose  evidence  Is 
material  to  his  defoise;  that  he  cannot  pro- 
ceed to  trial  without  them;  -vih&t  he  ex- 
pects to  prove  1^  each  of  them;  12iat  they 
are  within  the  Judicial  district  in  which  the 
court  Is  hdd,  or  within  one  hundred  miles 
of  the  place  of  trial;  and  that  he  is  not  pos- 
sessed of  sufficient  m«uis,  and  Is  actually 
unable,  to  pay  the  fees  of  each  witnesses,— 
Hie  court  in  term,  or  the  Judge  thereof  in 
vacation.  If  it  appears  to  said  court  or  the 
Judge  thereof  that  the  evldoice  ot  such  wit- 
nesses would  be  material  In  the  trial  of  tht 
cause,  may  order  that  such  witnesses  be 
subpoenaed,  If  found  wltliln  the  limits  aft>r»- 
■Ud.  In  such  case  the  costs  incurred  by 
tlie  process  and  the  fees  of  the  witnesses 
shall  be  paid  in  ths  same  manner  that  stm- 
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Oar  costs  and  fee*  are  paid  In  cue  of  wit- 
nesses siilipomaed  In  bdialf  ot  tba  people^*' 
This  latter  section  was  enacted  on  the  7th 
of  Fetooary,  1876.  Tbe  date  of  the  pas- 
sage ot  section  699  was  Fetwnary  U,  187ft, 
Just  four  days  afterwards.  If  we  constme 
section  699  as  taudnding  the  costs  of  defend- 
ant, sectkm  1507  Is  a  nseleas  i^ece  of  leg- 
islation. It  permits  notUng  to  be  done  In 
behalf  of  the  defendant  which  cannot  be 
done  eqaaltr  well  under  the  proTistons  of 
section  699.  In  ease  of  conylction  and  his 
inabUify  to  pay,  his  costs  are  absolntely  pay* 
able  tba  county,  and.  In  case  oC  ac^ttal, 
by  the  cotmty,  or  prosecuting  witnesses. 
By  the  terma  of  section  1507  the  costs  In- 
curred by  him  are  paid  In  Qie  nme  mamur; 
and  section  16  of  the  Mil  of  rii^ts  guaran- 
ties  process  to  compel  the  attendance  of  wit- 
nesses in  his  behalf.  Section  689  was  en- 
acted subsequently  to  the  other  section- 
There  Is  no  such  inconsistency  between  the 
two  as  to  Juklfr  the  court  In  saying  lhat 
the  former  repealed  the  latt«  by  impUca- 
tton.  The  latter  Is  not  expressly  repealed, 
KB&  ftusebm  It  r«Dalns  a  law,  but  a  law 
which  serres  no  purpose.  If  the  leglilature 
intended  that  it  should  be  superseded  and 
rendered  nugatory.  It  surdy  would  hare  es- 
preesed  soch  Intention,  either  by  words  of 
repeal  or  by  language  whldti  would  clearly 
Indicate  that  purpos&  On  the  9th  day  of 
April,  1891,  the  section  In  question  was 
amended.  8es&  Laws  1891,  p.  126.  The 
only  change  made  by  the  amendment  was  a 
slight  alteration  in  ths  TfimaoOogj  of  the 
affidavit  required,  the  law  being  otherwise 
unaffected;  and  the  fiiet  that  It  waa  amend- 
ed, is  conclnslre  that  the  legislature  did  not 
regard  it  as  useless  law,  or  as  superseded 
sectkm  609;  bat  ttiat,  <»l  the  otrntrary. 
It  was  coosldwed  aa  a  law  in  force  and  ef- 
tecttve  tot  the  purpose  for  which  it  was  en- 
acted. The  provisions  of  section  1507  are 
wise  and  boi^cent  They  extend  ample 
proteettm  to  an  indigent  d^endant  They 
affwd  him  every  tadllty  for  making  a  Inti- 
mate istmBOt  and  at  the  same  time  provide 
safeguards  against  the  Imposition  of  unnec- 
essary burdens  upon  the  public;  while  sec- 
tion 699.  if  the  construction  oonteiided  for 
should  be  adopted,  would  swe^  away  every 
restriction,  and  raiatAe  an  offender,  In  a  use- 
less and  unavailing  defoise,  to  pUe  up  costs 
ad  libitum  for  the  county  to  pay,  and  thus 
impose  upon  its  people  an  unnecessary  and 
oppressive  burden.  Such  was  not.  In  our 
view,  the  Intention  ot  the  legialatore.  We 
are  clearly  of  the  opinion  that  there  is  no 
statute  In  this  state  creating  any  liability 
against  a  county  on  account  of  services  ren- 
dved  by  o&cerB  or  witnesses  in  bduUf  ot  a 
defendant  in  a  criminal  case,  unless  the  de- 
fendant has  availed  himself  of  the  provl- 
■kos  of  section  1507,  and  that  section  699 
proTidea  fn-  the  costs  <^  the  prosecution  on- 
ly.  Tba  Judgmoit  will  be  rewaad. 


CASH  V.  THORNTON. 
(Oonrt  ot  .^peals  of  Coloradou    S^t  20^ 
1898J 

iBBiunoM— Fiutt  AmaoTsuTHHi—DivaBsunL 
PlaintIS  alleged  a  prior  appri^^latifm  of 
a  watOT  coarse  for  irzigatloa  purposes,  and  a 
diversion  by  defendant,  and  asked  for  an  in- 
Jonction  and  damages.  The  Jury  found  dam- 
ans 9150;  bet  dedded  nothing  as  to  priority 
of  water  rights.  Defendant  moved  for  a  new 
trial,  which  was  denied  on  plslntilTs  filing  a 
wslver  of  any  claim  that  Hm  qaestloD  of  prior 
rights  in  the  water  had  been  determined,  and 
Jndgmuit  was  rendered  for  plaintiff  for  dam- 
ages. Edd  »ror.  inasmach  as,  If  plaintiff  had 
no  prior  right  in  the  water,  he  was  not  »- 
titled  to  damages,  under  GouBt.  art.  16,  f  6,  pro- 
vidiiw  tliat  ijinw  anHropriation  ihaU  nve  the 
better  right  between  parties  using  for  the  asms 
purpose. 

Appeal  from  district  court.  La.  Plata  ooon- 

ty. 

Actum  1^  Daniel  Thornton  against  James 
Cash.  Judgment  for  plaintiff  Defendant 
appeala,  Bevraaed. 

O.  8.  Oalbreath,  for  appdlaoL  J.  1^  Bi» 
mUf  for  appellee. 

RBBQ>,  J.  Tb»  sott  was  broogfat  by 
tofc  In  the  cnni^alnt  it  is  alleged  that  ttw 
plalntlfl  was  the  owner,  and  in  the  occupan- 
cy, of  certain  lands;  that  «Di  Uia  14tb  day  of 
April,  1888,  he  and  his  partner,  one  Smith, 
whose  interest  he  bought  prior  to  Mnglng 
the  suit,  commenced  the  eanstmctloii  ot  & 
dltdi  from  Red  eredc  to  npply  the  land 
with  water  for  Irrigating  purposes;  that  the 
oonatmctliHi  of  ttke  dltdi  was  dlligentty  pnis> 
ecirted,  (b7  the  ovldaieo  It  Is  shown  0iat  the 
ditdi  was  amqdsted  In  Jma  fdlowlngO  that 
ate  Its  completion  all  the  water  of  the 
creek  was  cairied  by  audi  ditch,  and  applied 
to  plaintUTtt  laud,  and  amomited  to  8M 
cubic  feet  of  water  per  second;  that  about 
the  1st  of  Juncb  1891,  wliUe  be  was  carrying 
it  in  the  dltdi,  and  usiiig  It  nvon  his  croM 
defendant  divwted  ttie  watw,  and  used  It 
upon  his  own  land  and  crops,  and  that,  by 
reasm  of  such  diversion,  be  was  damaged 
$2,000.  For  a  second  cause  of  action.  It  was 
alleged  one  Shales,  who  owned  and  ocoo- 
pied  the  same  land,  apprt^ilated  and  ap- 
plied the  waters  of  Red  creek  to  the  land 
in  1881;  that  the  rl^t  so  acquired  was  nev- 
er abandoned  by  Shales,  and  passed  1^  blm 
to  plaintiff  with  the  land;  that  the  defend- 
ant claimed  the  ri^t  to  all  the  watw  in 
Red  creek,  and  bad  divwted  and  aivroprl- 
ated  it  to  his  own  use,-^aylng  an  injunc- 
tion restraining  defoidant  trmn  using  ttia 
water,  and  damages  of  92,000  for  the  dl- 
versimi  and  Injury.  Tba  dtfendant.  In  ait 
Bwer,  after  d«iylng  the  allegatimiB  ot  the 
complaint,  except  as  to  the  taking  and  use 
at  the  water  In  June*  1891,  as  alleged  in  the 
complaint,  which  was  admitted,  aRoged 
"that  he  long  priOr  to  the  Utfa  day  of 
April.  1888,  diverted  aU  the  watan  out  ot 
Bsd  erae^  and  appUsd  than  to  Ua  «wn 
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land;  that  he  was  the  lint  approprlator, 
and  entitled  to  priority,"  etc  A  trial  was 
had  upon  the  Issues  mad^  over  600  folios 
of  testimony  taken,  almost  entlr^  np<Hi  the 
alleged  prioritiea  and  rights  of  the  parties 
reBpecdvely  to  the  water  In  question.  The 
Jury  was  charged  at  length  by  the  court 
In  regard  to  the  question  of  priori^  of  the 
respective  claimants  and  the  law  controlling 
the  case.  The  Jary  fbund  for  the  plaintiff 
In  the  sum  of  $2S0  as  damages  for  ttie  di- 
reralon,  bat  nothing  as  to  priority  or  the 
rights  of  the  parties  to  the  water  in  con- 
troversy. A  motion  was  made  to  set  atfde 
the  verdict,  and  for  a  new  trial,  "wh»eiq»on 
plaintiff,  by  his  said  attorneys,  offers  in  open 
court  to  waive  all  rights  to  injunctive  re- 
lief herein,  and  to  remit  flOO  of  the  dam- 
ages awarded  the  plaintiff,  by  the  verdict 
of  the  Jnry  herein,  which  were  duly  allowed 
by  the  court,  and  accordingly  done.  There- 
upon, the  court,  being  folly  advised  In  ttie 
premises,  and  upon  condition  that  plaintiff 
waive  an  contention  that  any  Q>eclflc  ri^ts 
to  priorttles  *n  water  have  been  determined 
by  said  verdict,  and  the  said  waiver  being 
then  and  there  made  plaintiff,  doth  ovei^ 
rule  said  motion  to  set  aside  Oie  verdict 
and  for  a  new  trial."  To  all  of  which  de- 
fendant duly  excepted.  The  court  caused 
the  following  Judgmoit  to  be  entered  of  reo- 
Md:  "Whereupon  the  court,  being  now  ful- 
ly advised  in  the  premises,  doth  now  order, 
adjudge,  and  decree  that  plaintiff,  Danld 
^nioniton,  do  now  have  and  recover  of  and 
fRMB  the  said  defendant,  James  OsA,  the 
Sinn  ct  one  hundred  and  flf^  dollars  dam- 
ages herein,  and  his  costs,  taxed  at  |  ; 

and,  an  dbUm  for  injunctive  relief  being 
waived  by  the  plaintiff  herein,  It  is  now 
furHwr  Mdwed  that  the  respective  rij^ts 
of  flw  plaintiff  and  defendant  herein  to  the 
waten  of  Bed  creek  be  deemed  and  held 
■naffoeted  In  any  manner  by  this  judgment; 
nor  shall  Uils  judgment  be  taken  or  h^d  to 
give  13»  ^amtlff  any  tigbt  to  any  spedflo 
waters  at  said  Red  creek,  nothing  herein 
being  determined  respecting  the  appropria- 
tion or  prioritiea  of  the  waters  of  said  Red 
creek."  TV>  whldi  defoidant  excepted,  and 
prosecuted  an  appeal  to  this  court 

The  reenlt  of  the  proceeding  was  such  that 
tt  must  be  regarded  as  a  mistrial.  The  only 
basis  upon  whfdi  a  judgment  for  damages 
could  be  predicated  was  stipulated  out  <rf 
the  case  1^  the  plaintiff,  and  expressly  cex- 
cluded  by  the  judgment  <a  the  court  The 
right  to  the  use  of  water  for  Irrigating  pur- 
poses Is  a  right  of  pw^rty.-the  subject  of 
ownaAtp,  like  any  other  property.  Al- 
though the  manner  of  acquiring  the  right  of 
pK^MFty  In  the  use  of  water  is  pectiUar. 
and  different  from  that  of  other  property, 
■ndi  right  to  use  must  be  determined  like 
any  other  property  right  upon  the  owner- 
ab^  It  does  not  appear  tiiat  then  had 
been  ahy  former  adjudlcatlcm  or  decree  de- 
flidBc  tha  tlgbtB  «C  the  partlea  to  th*  «■.• 


ter  to  controvoKy.  It  Is  declared  hi  the 
state  constitution,  (article  16.  $6:)  "Prlfflrltj 
of  appropriation  shall  give  the  better  ri^t 
as  between  those  using  the  water  for  the 
same  puriK>se."  The  supreme  court  of  this 
state.  In  Tliomas  v.  Guiraud,  6  Colo.  BS2,  de- 
clared, "The  true  test  of  the  appropriation 
at  water  Is  the  successful  application  there- 
of to  the  beneficial  use  designed,"  which  de- 
cision has  been  since  followed.  The  plain- 
tiff In  his  crmplaint  claims  such  priority,— 
the  earilost  appropriation  and  appllcatlmi  of 
the  water.  This  is  traversed  In  the  answer, 
and  the  alleged  priority  of  the  defendant  to 
the  same  water  asserted.  A  lengthy  tri^ 
was  had  to  determine  such  priority  and  the 
ri^t  to  the  own^vhip  ctf  the  use  of  the  wa- 
t«,  and  the  jury  was  elaborate^  charged 
ui>on  the  law  Involved.  Such  question  of 
ownership  or  title  was  Ignored  by  the  Jury, 
and  no  finding  made,  unless  presumed  to 
have  been  made  Incidentally  tor  the  pur- 
Itoses  of  the  case,  and  not  declared.  Were 
It  not  for  the  stipulation  and  Judgment  of 
the  court,  possibly  this  view  n^t  prevail, 
and  the  verdict  be  aUowed  to  stand;  but, 
when  we  find      t3ie  stipulation  and  judg^ 
ment  a  dedamtlon  that  nothing  waa  ad- 
judicated or  determined  In  regard  to  the 
ownership,'  the  presumption  that  migti*  bave 
been  Indulged  is  destroyed.  A  Jndgmoit  for 
damages  for  the  diversion  of  water  could 
only  be  based  upon  the  ownership  or  ri^t 
of  proper^  In  the  wator.  and  the  wrongful 
invasion  of  that  right  Both  daiming  the 
ownership  under  the  constitution  and  laws, 
unless  sTHh  rli^t  of  properly  was  found, 
the  effect  of  awarding  damages  fbr  the  di- 
version waa  quite  Uk^  to  be  agahist  the 
owner  for  the  lawful  use  of  his  own  prop- 
erty.  The  ownership  to  the  right  to  the  use 
of  the  water  not  oiUy  having  not  been  tried, 
but  having  been  by  the  st^ulatton  and  Judg- 
ment expressly  so  declared,  there  was  no 
l^pU  basis  or  foundation  upon  which  a  Judg- 
ment tor  damages  could  rest  If  A.  and  B. 
bott  dalm  to  be  the  owners  of  the  same 
hOTse,  and  B.  gete  the  possession,  and  pats 
him  to  woik.  and  A.  brings  suit  for  its  re- 
covery and  damages  for  its  detention,  al- 
leging ownership,  and  B.  answers,  assert- 
ing his  ownership,  a  verdict  and  judgment 
for  the  detentitm  and  damages  could  hardly 
stand  If  it  was  expressly  declared  that 
DotUng  In  regard  to  the  ownership  ot  the 
horse  bad  been  adjudicated  or  found,  and 
thus  blowing  damages  fbr  the  use  of  an 
animal  that  mli^t  belong  to  either  <»■  to  a 
neighbor.  The  judgment  wlU  be  reversed, 
and  cause  remanded  for  a  new  trlaL 


8PRIN0BR  V.  ERBHOSR,  Sheriff. 
{Oout  of  Appeals  of  Colorado.    Smt  25, 
1893.) 

BlXiS — DSLIVEST— EvmiNCB. 

1.  Goods  ordned  by  and  coturigned  to  tiio 
A.  Osb  mufaMd  In  tbm  bands  of  &•  ndhnad. 
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pending  payment  of  the  draft  on  the  A.  Go.  for 
price  and  freight  Plaintiff,  a  member  of  the 
A.  Co.,  and  its  creditor  already  for  money  ad- 
vanced, took  op  the  draft,  and  paid  the  demur- 
rage, and  W.,  the  A.  Co.'8  managing  officer, 
placed  the  gooda  in  store,  as  he  testified,  in 

filaiutiffs  name.  Hie  warehouse  books  cred- 
ted  them  to  th«  A.  Go.  Plaintiff  took  judg- 
ment against  the  A.  Go.  for  his  advances,  in- 
cluding the  amount  paid  for  these  goods,  and 
the  A.  Co.  transferred  him  all  its  property  by 
a  conveyance,  which  became  absolute  on  the 
A.  Co.*8  fiailnre  to  redeem  in  IS  days.  Plain- 
tiff testified  that  thereafter  he  nottfled  a  clerk 
at  the  warehouse  that  he  would  soon  want  the 
goods  shipped  to  his  factory,  and  would  then 
pay  the  cnargea  on  them,  add,  that  he  had 
failed  to  show  any  delivery  of  said  goods,  "fol- 
lowed by  an  actual  and  continned  change  of 
possession,"  as  against  attaching  creditors  of 
the  A.  Co. 

2.  On  an  Isfcne  of  change  In  possession  of 
goods,  testimony  of  the  warehouseman  of  con- 
Tersations  with  his  predeceuors  at  the  time  of 
the  transfer  of  the  businesa  to  him  as  to  the 
ownerstUp  of  the  goods,  and  hla  boolEs,  show- 
ing in  whose  n&nw  ^ey  atond,  are  competent 
evidHioe. 

Appeal  from  district  coort,  Lu  Animas 

county. 

R^levln  by  Charles  Sprlngor  against  L.  M. 
Kreeger,  sherlfT  of  lias  Animas  comi^,  for 
gooda  sdzed  by  defendant  on  attadiments. 
Judgment  tor  doFendant  Plaintiff  appeals. 
Afflrmcdi 

NorOiciitt  ft  Franks,  fbr  asvpellant  Bo 
Swemey  and  John  A.  Gordon,  for  appellee. 

RB&D,  J.  In  December,  1890.  the  Acme 
Fence  Company,  doing  business  in  New  Mex- 
ico, ordered  a  lot  of  wire  from  the  St  Lools 
Wire- Mill  Company.  One  hundred  and  eigh- 
ty-five colls,  which,  with  Uie  freight  added, 
were  of  the  value  of  $869.S0,  were  ^pped 
by  the  wire-mill  company,  consigned  to  the 
Acme  Foioe  Company  at  Trinidad,  Colo.  A 
draft  woB  drawn  for  the  amoont  by  the  ship- 
per upon  the  consignee,  which  remained  In 
the  hands  of  the  bankers  for  collection  untU 
March  9,  1891.  The  wire  remained  In  the 
car  and  ta  possession  of  the  railroad  com- 
pany until  that  date,  and  demurrage  was 
chaj:ged  by  the  railroad  company,  amounting 
to  yiOS.  Charles  Springer  (app^ant)  was  a 
member  of  the  Acme  Fence  Company.  Hie 
company  was  embarrassed,— had  no  money. 
On  that  date  Springer  advanced  the  money 
and  toolc  np  the  draft  Harry  Wlgham,  vice 
president  and  tressorer  of  the  Acme  corpora- 
tluD,  went  to  Trinidad,  and  with  money  far^ 
nished  by  Springer  paid  the  $10S  demurrage, 
and  had  the  wire  stored  In  the  warehouse  of 
the  Brown-Nanzanares  CcHupany,  where  It 
remained.  Subsequently  the  Brown-Nanzan- 
ares  Company  was  succeeded  by  the  F<»t>es 
UercantUe  Company,  In  the  same  building, 
and  the  wire  remained  in  Its  custody.  The 
Acme  Company  still  being  embarrassed,  and 
Indebted  to  Springer  for  money  advanced, 
Including  the  amount  paid  for  the  wire  In 
store.  In  the  sum  of  $6,223.39,  Springer 
brought  suit  against  It  and  obtained  a  Judg- 
ment for  that  sum.  The  Judgment  remaining 
unpaid,  the  Acme  Company,  on  the  23d  day 


(Colo. 

of  May,  1801,  conveyed  to  Springer  all  its 
property  and  assets,  ^edfically  including  the 
wire  in  Bbore;  such  oonveyanee  and  aala  to 
beonne  ahwdnte  If  the  company  ftJIed  to 
pay  and  redeem  within  18  days.  Tbm  com- 
pany failed  to  piiy  wUUn  the  time  qieCUIed. 
Ai^dlee  was  ah^tS  o€  Laa  Anlniaa  oaaatj. 
On  August  27,  1881,  the  Trinidad  Water- 
worits  Company  and  P.  J.  McMartln  eun- 
menoed  suit  in  Les  Anlmaa  county  Iqr  at- 
tachments against  the  Acme  Fence  Ocnnpany, 
whidi  were  levied  iqK»  the  wire  In  store^ 
and  afterwarda  Judgmata  wo*  obtained, 
and  appellee,  as  sheriff,  was  proceeding  to 
sell  wire  in  satisfacllon,  when  appelant 
brought  this  suit  In  replevin,  and  tot*  the 
property.  The  trial  was  had  to  the  court 
without  a  Jury,  the  only  question  tried  being 
the  title  to  the  wire.  m»  other  facts  were 
corared  hy  at^ralatlon.  Hie  ooort  fOond  fiw 
tba  defendant,  ^ppdlee^)  and  the  ^alntiff 
proseented  an  aroeal  to  this  ooort 

Except  the  general  waslgnment  that  the 
court  erred  In  finding  for  the  defendant  the 
only  errors  assigned  are  the  admissions  by 
the  court  <tf  the  evidence  ot  Fwbeo,  presi- 
d«t  of  ttM  Forbes  Mercantile  Ccmpany,  soe- 
ceasor  to  the  Brown-Nsnaanares  Qanpaay. 
of  conversatlonB  with  the  officers  of  the  lat- 
ter ccHupany  In  regard  to  the  ownership  of 
the  wire  In  store  at  the  time  ot  the  transfer, 
and  the  admission  In  eridence  at  the  books 
of  the  Forbes  Company  to  diow  how  It  was 
hdd  by  it  and  In  whoae  name  aa  owns; 
the  testimony  establlahlng  the  fact  that  the 
wire  was  stored  in  the  name  of  the  Acme 
Fence  Company  with  the  Brown-Nan swna  res 
Company,  and  as  sndti  was  transfored  to 
and  fa^  its  succeesMT,  the  FMbea  Com- 
pany. It  was  contended  upon  the  trial  and 
Is  urged  In  argument  that  appeUaut  aoqidred 
title  to  the  wire  In  Mardi  by  paymrat  of 
the  draft  of  the  8t  Lotds  Omnpany,  the  pay- 
ment  of  demurrage,  and  the  acts  of  Wl^iam, 
vice  president  and  treasure  of  the  Acme 
0(»npany.  Such  contention  cannot  prevail 
The  goods  were  ordered  by  and  cooalgued  ta 
the  Acme  Company.  The  draft  for  the  pur- 
chase and  freight  was  drawn  upon  the  o«n- 
pany.  The  company  was  embarrassed.  The 
draft  remained  three  or  four  months  unpaid 
In  the  handa  ct  the  effecting  agiHita,  while 
the  goods  remained  In  store  or  poaaesstan 
of  the  railroad  company,  flmimnla,ting  de- 
murrage  <diarges.  At  this  pohit  ^peUant 
came  forward,  toc^L  up  the  draft  up<m  the 
company,  paid  the  demurrage,  and  the  goods 
were  placed  in  store  by  Wl^iam,  the  vice 
presidoit  and  treasurer.  As  to  whether  w 
not  the  goods  were  stored  In  the  name  of 
appelant  the  evidence  is  unsatisfactory. 
Wlgham  testifies  that  they  were,  while  the 
warehouse  tH>oka  show  that  thegr  were  not 
No  war^dnse  receipt  was  taken  In  the  name 
of  appellant  but  we  de»n  this  Inquiry  unim- 
portant It  Is  said  In  argument  "that  plain- 
tiff, after  sou^e  delay,  paid  said  draft  npon 
an  ajcreement  that  said  wire  should  be  takes 
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and  held  by  plaintiff  nntU  he  waa  repaid  the 
amoont  of  the  draft"  We  can  find  do  such 
aereemoit  In  the  erldence  of  rec(^  If  such 
agreemeiDt  was  made,  It  was  of  no  l^al  sl^- 
nlflcance  to  third  parties  who  had  no  notice 
oi  it.  The  m<me7  appears  to  have  been  ad- 
ranced  like  other  moneys  to  the  company, 
paid  to  and  disbursed  the  execatlTe  officer 
of  the  ccHnpany  In  its  business.  Mo  corporate 
action  was  taken,  no  transfer  of  the  goods 
made.  Appelant  oonld  not,  by  the  Tolmitary 
advance  of  money  and  InstmctSona  to  Wig- 
ham,  change  the  ownership.  One  man  can* 
not  make  a  bargain  of  sale  of  the  property 
of  another  to  himself;  and.  even  bad  Wig- 
ham  directed  the  goods  to  be  stored  In  the 
name  of  appelant,  without  farther  erldenee 
of  change  oC  mnextitip,  the  warcbousemen 
were  Jnstlfled  in  disregarding  It  That  he  did 
not,  by  any  act  of  the  corporation,  become 
the  owner  at  the  goods  until  about  the  7th  of 
Jnoet  la  Aown  hy  the  eonnyanee,  snbjeet  to 
dcCeaaanoe  by  payment  within  16  days,  made 
on  the  28d  of  May.  Prior  to  that  time  the 
transactlans  api>ear  to  have  been  confined  to 
mmey  adranced  Uie  company,  until  it  aggre- 
gated  o^er  $6,000.  After  default  in  payment 
and  ttie  eiplntthm  of  15  days,  anwllant  might 
hare  become  the  legal  owner  by  redndng 
ihB  goods  to  his  possession.  Had  then  been 
a  warritKRMe  receipt,  eraiatnietlTB  possession 
oonld  hare  been  effected  by  its  transfer  with 
notlee  to  wardioDseniai;  wlUumt  a  recdpt, 
by  llie  exhlbitlcm  of  his  title,  and  a  transfer 
npon  tile  bo<As  of  tiu  wardioose.  Neither 
was  done.  Taking  the  testimony  of  appel- 
lant as  to  what  was  done  to  change  the  poe- 
nrnnlnn.  all  we  can  find  Is  ttie  fioaowing:  "I 
came  here  to  Trinidad  on  my  way  to  OataUU 
IB  Jtane,  sbortty  after  the  flfte»  days  had 
expired,  as  mentioned  In  that  bin  4^  ssle, 
and  tooDlred  tmm  a  dttk  in  Biown-Nannn* 
ares'  (vtaidlAment  about  tills  wire;  and  I 
told  Urn  I  frooM  som  want  the  wire  shipped 
to  my  fkctwy  at  Oatakill,  and  that  I  would 
tiun  pay  tiio  dwges  oa  It"  Sectian  14  of 
oar  statute  of  frands  Is  as  follows:  "Bvery 
■ale  made  by  a  rendor  of  goods  and  Chattels 
In  his  possession  or  nnder  his  control,  and 
orery  as^nment  of  goods  and  chattdi^  nn- 
leas  the  same  be  acoompanlod  by  an  tanme* 
diate  deliyety.  and  be  followed  by  an  actual 
and  amttnoed  diange  of  possession  of  the 
things  sold  or  assigned,  shall  be  presnmed  to 
be  frandolent  and  Toid,  as  against  the  cred- 
fton  of  the  rendor,  or  the  cradltns  of  the 
person  making  snch  asBignmemt,  or  sobse- 
qnent  pnvdiaaen  tn  good  faltii,  and  fbls  pre- 
snmptlon  shall  be  condnMre."  In  regazd  to 
the  constroction  and  effect  of  this  section,  as 
wM  by  SIbert,  a  T..  In  Got*  t.  Mann,  6 
Oolo.  21,  "the  books  are  fall  of  decisions.** 
In  lliat  caas  It  was  said:  **nw  vendee  nmst 
tafca  the  aotaal  poesosslim,  and  the  posses- 
Am  most  be  open,  notortoos,  and  oneqnlvo- 
(tmlj  snrh  as  to  apprise  the  comnnmlty,  or 
those  who  are  aomstmned  to  deal  with  the 
vortj,  lliat  tiia  goods  hare  changed  bandit 


and  that  the  title  has  passed  out  of  tiie  sdler 
and  into  the  pmrchaser."  "When  the  subject 
ot  de  sale  does  not  reascmably  admit  of  an 
actual  deUrery,  It  Is  suffldesit  if  the  vendee 
assame  the  control  and  dtmilnion  of  the  prop- 
erty, BO  as  reasonably  to  Indicate  to  all  con- 
cerned the  change  of  ownership."  That  the 
declfiloti  has  since  been  ftdlowed,  see  Wilcox 
T.  Jackson,  7  CMa  521,  4  Pac.  Bep.  966;  Bas- 
alnger  t.  Spana^er,  8  Oolo.  176, 10  Pao.  Bep. 
800;  Sweeney  r.  Ooe,  12  Ooio.  485,  21  Pac. 
Bep.  705;  Herr  t.  Mercantae  Oo.,  13  Colo. 
406,  22  Paa  Rep.  770;  Atchison  t.  Graham, 
14  Goto.  217,  23  Pac.  Rep.  876;  Felt  v.  Gleg- 
lu»n,  2  Ocio.  Apjfi.  4,  29  Pac  Rep.  813.  It  Is 
dear,  even  ftom  the  evidence  of  appellant, 
that  there  was  no  change  of  possession,  ei- 
ther actual  or  constructive,  nor  compliance 
wltii  tiw  reanirouents  <^  the  statnte,  before 
the  levying  of  the  attaduncnts,  and  aa  to 
creditors  the  sale  was  void.  The  evidence  of 
Forbes,  president  of  the  FoEbes  Mercantile 
Company,  in  whose  poBesslfa  the  goods 
were,  also  the  books  of  the  coooetn,  were  ad- 
mlasible  in  evidence  upon  the  trloL  The 
qnestlcm  being  tried  was  whether  an  actoal 
change  at  possesslmi  of  the  goods,  as  require 
ed  by  statote,  had  taken  place;  and  thoogb, 
porhape,  not  condnsive,  the  testimony  was 
competent  to  show  whetho*  or  not  there  had 
been  a  diange  of  the  possession.  The  iudg- 
ment  most  be  affirmed. 


BBABD  et  sL  V.  BUIiBT. 
(Ooort  of  AppMls  of  Ookndo.    Bapt  S6, 
1898.) 

Bus— FBAOI>m<BHT  RaPBSSBNTAnOm  — SVSODU- 

TITS  OniriONB— EviDSHoa. 

1.  Statem«ita  by  the  owner  of  a  mining 
lease  to  <Mie  about  to  purchase  an  Interest  that 
he  was  about  to  go  eait,  and  coold  dispose  of 
the  lease  at  a  profit,  are  ^ecolative  oiatters  of 
oirinliHi,  and  resting  aa  the  fatars^  and  ars 
not  inch  frandolttit  statenuiits  as  ooold  in- 
validate the  sale. 

2.  A  atatemoit  that  he  and  othor  lessors 
had  ■ecnxed  an  ntension  ai  tiie  Isaae  is  not  ot 
a  character  to  vitiate  the  sale,  where  there 
was  an  agreement  for  an  eztennon  which  was 
afterwards  indorsed  on  the  lease. 

3.  A  false  statemoit  that  the  mine  was 
paying  expenses,  a  fact  whidi  the  owner  alone 
had  uiowledee  of,  wonld  render  the  sale  vidd, 
the  Btatemoit  being  the  indncement  for  the 
pnrchase. 

4.  In  dvil  proceedings  the  measure  of  evi- 
dence reg aired  to  prove  frand  must  be  soffl- 
cient  to  overcome  the  presumption  of  honesty. 

Appeal  from  district  court,  Pitkin  county. 

Suit  by  Alexander  Bllley  against  A.  A. 
Beard  and  others  to  restrain  the  foredosore 
of  a  trust  deed.  Jndgmoit  for  plolntUL  De- 
fendants  appeal.  Affirmed. 

Wilson  &  Salmon,  for  appeUanta.   T.  M. 

8.  Bhett,  for  a^pdlee. 

BBBD,  J.   Appellant  A.  A.  Bsard  had  on 

interest  In  a  lease  and  b<Hid  npon  a  mlM^ 
and  acAA  a  portion  of  It  to  the  appellee,  for 
whldi  appidlae  mad*  Us  prmnlMoiT  notSk 
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dated  August  22, 1889,  f6r  $800,  payable  one 
year  alter  date,  wixh  Interest  at  1  per  ont. 
per  month,  and  secured  it  by  a  tmst  deed 
npon  his  property  In  tbe  town  of  Aspen. 

mine  failed  to  pay,  and,  two  or  tbree 
montiis  after  the  execution  or  the  note,  woTk 
waa  suspended,  and  the  ^ropwty  abandoned 
by  the  lessees.  After  Hie  matority  of  the 
note.  It  was  assigned  Iqr  A.  A.  Beard  to  his 
wife,  B.  R.  Beard.  Appellant  Donegan  was 
tmstee  in  Qie  deed  of  tmst*  ftnd«  at  ttke  In- 
stance of  the  Beards,  proceeded  to  advertise 
the  in-operty  for  sale  to  p^  the  money  Be> 
cured  by  It,  whereupon  appellee  brought  mdt 
to  restrain  the  sale  ot  the  propwty,  alleging 
In  the  complaint  that  appdlee  fraudulently 
obtained  the  note  and  deed  of  trust  by  mls- 
represMitatlotts  in  regard  to  Uie  ralue  of  the 
mining  intraest  tcr  whlcb  the  note  was 
glTm,  and  the  condition  and  product  of  the 
mine,  and,  in  effect,  that  there  was  want  of 
ccmslderation  fen'  the  note;  also  that  the 
note  was  assigned  by  A  A.  Beard  to  his 
wife,  B.  R  Beard,  without  eonsldra-atlon, 
and  In  fact  remained  the  luroperty  of  A  A 
Beard.  The  allegations  of  the  complaint 
.  were  travnaed  In  the  answw,  and  upon  the 
iBSnes  so  made  a  trial  was  had.  A  jury  was 
called,  and  the  two  following  qaesttons  of  tact 
were  submitted  fw  Its  determination:  "Flnt 
Did  defendant  A  A.  Beard  malce  the  plain- 
tUf,  Bliley,  the  representations  set  forth  In 
the  complaint  In  good  faith?  Second.  Did 
plaintiff  rely  on  the  repreeentatlonB  made  to 
him  by  said  Beard,  If  so  mader'  The  ques- 
tions, tiiough  rathw  Inartlfldal^  drawn, 
were  sufficient  to  jn^seait  the  issues  submit- 
ted (1)  whether  representations  were  made; 
(2)  whether  they  were  accepted  and  acted 
upon  by  Bliley,  and  were  the  Inducement 
In  the  transaction,  and  whether  true,  and 
made  by  Beard  In  good  faith,  or  were  know- 
ingly false  and  fraudulent  After  hearing 
the  evidence  of  the  respectlTe  parties,  and 
being  properly  Charged  by  tne  court,  the  Jury 
returned  flndlngs  answering  the  first  quefP 
tlon  In  the  negative,  and  the  second  In  the 
aCBrmative,  fully  establishing  the  allegations 
of  fraud  in  the  complaint  The  court  adopt- 
ed the  findings  of  the  jury,  and  filed  a  de* 
cree  perpetually  restraining  the  defendants 
from  proceeding  to  collect  the  note,  and  ^t 
the  trust  deed  made  to  secure  It  Be  canceled. 
From  Buch  judgment  and  decree  an  appeal 
was  prosecuted  to  this  court 

It  Is  contended  In  argument  that  the  evi- 
dence was  Insufficient  to  warrant  the  finding 
of  the  jury,  and  that  the  court  erred  In 
adopting  such  flndlngs  and  in  decreeing  the 
note  YfAA.  This  is  the  only  ground  relied 
uptm  for  a  reversal  The  province  and  du- 
ties of  a  Jury  an  as  well  defined  as  that 
of  the  Judge  of  the  trial  court  or  the  judges 
of  this  court  The  court  had  right  and  an- 
ttiorlty  to  submit  questions  of  fact  to  the 
Jury,  and,  tmlefls  some  legal  principle  la  vio- 
lated, and  the  vwdlct  Is  the  result  of  In- 
ammntent  and  Inadmissilite  evidence,  or  It 


Is  erldent  ttiaC  It  remits  from  tba  mlsap^ 
catlmi  of  tile  law  of  evidence,  or  It  Is  ap- 
parent that,  through  willful  and  criminal 
prejudice  or  Uas  the  finding  Is  at  variance 
with  all  the  evidence  in  the  case,  eonrte 
hare  nedthw  power  nor  incUnatbm  to  InTade 
the  provlnoe  of  that  bcandi  of  a  trial  court 
It  la  not  enoQ^  that,  on  the  printed  testi- 
mony presented  to  a  court  of  review,  the 
court  omclndes,  1^  tiie  reading  ot  the  Cfrt 
denoe,  ttiat  the  Jury  should  hava  ftnmd  Af- 
fCrently.  The  Jury  and  witneasea  sre 
brought  together,  and  the  Jury  are  to  con- 
sider, not  only  the  matter  testified,  bat  ttie 
character  and  credibility  of  witnesses.  It 
ia  ttielr  pecidiar  province^  while  me  man's 
eWdenee,  when  minted  and  filed  tn  a  court 
of  review,  may  an^ear  equally  aa  Inthfld 
and  rehaWe  as  that  of  another,  there  may 
have  been,  npon  the  trial,  drcnmstancea  or 
incidents  ruderlng  it  abscdntety  unworthy 
<tf  credit— facta  of  whtefa  this  ceort  could 
tiave  no  inAffmatlon;  and  wlien,  as  in  this 
case,  the  only  Important  facts  rest  upon  the 
contradictory  and  conflicting  statements  of 
the  two  principals,  If  any  finding  la  made 
by  the  jury,  one  or  the  other  most  go  to  the 
waJL  The  finding  aa  to  credibility  cannot 
be  reviewed  In  this  court  The  nole  of  Iwth 
the  auiweme  court  and  thla  court  haa  been 
freqn«itly  stated  and  reiterated  that  where 
there  Is  any  legal  competent  evrdenoe  to  sus- 
tain the  vflfdlet  It  wiU  not  be  distorbed; 
and,  where  the  evldenoe  Is  conflicting  and 
contradictory,  the  courts  will  not  attempt  to 
dedde  np<m  the  credibility  of  witnesses  or 
wel^t  <^  evidence,  bat  must  adopt  the  eon- 
dusltms  of  the  jury.  The  basis  of  the  salt 
up<m  whi^  equitable  rdlef  was  asked  was 
that  the  note  and  deed  of  trust  waa  ob- 
tained by  teindnlent  miarepreeoitations  of 
the  value  and  condition  of  the  mining  prop- 
erty, for  the  purchase  of  whldi  tfaa  note  waa 
given.  "Actual  or  poaltive  fraud  conaiats  In 
deception  practiced  In  orAtr  to  Indooe  an- 
other to  part  with  property,  w  to  surrender 
some  legal  right  and  which  accomplishes 
the  end  designed,  "nie  deceptitm  must  re- 
late to  tects  then  existing,  or  which  bad 
previously  existed,  and  which  were  material 
to  the  dealings  between  the  parties  In  which 
the  deception  was  nnployed.  In  tx^&  to 
render  It  actionable  the  following  facts 
should  appear:  First  that  the  represente- 
tions  were  made  as  alleged;  aectmd,  that 
th^  were  made  in  <Mrder  to  Influence  the 
idalntlfrs  conduct;  third,  that  relying  upon 
them,  the  plaintiff  did  enter  into  a  contract 
or  otherwise  act  as  was  desired;  fourth,  that 
the  representatitms  were  untme;  fifth,  that 
the  plaintiff  suffered  {tamsBft  from  the  ac- 
tion he  was  Induced  to  take;  and,  rixth,  that 
this  damage  followed  proxlmatdy  the  dfr 
oeptlon."  Coolw,  Torts.  U  474,  476.  "Fraud 
in  equity  properly  includes  all  acta,  omia- 
sions,  and  eonoealmoita  by  urtilch  an  tmdoe 
and  unconscientious  advantage  is  taken  of 
another."   Story,  Bf,  Jar.  1  187;  1  FonbL 
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bk.  1.  cs,  ft  I  &  In  Green  t.  XOzon.  28 
LT.  SaOb  It  wu  said:  "Frand  impUes  a 
Lfnl  act  on  the  part  ot  one,  wtawtj  an- 
er  la  aonsht  to  be  d^lTed,  hy  unjustlfl- 
i  meana,  at  wluft  he  la  entitled  to."  In 
rolt  T.  Weber,  20  Mich.  284,  tt  waa  said: 
und  consists  In  a  persoa  being  Induced 
net  to  hia  prejudice  by  untruthful  state- 
its  made  "by  another  upon  whom  he  had 
It  to  rely,  and  whose  duty  It  was  to  state 
case  truly."  See,  also,  Sellor  t.  Clelland, 
oto.  532;  Byard  t.  Holmes.  84  N.  J.  Law, 

EUcIng  the  well-settled  rule  of  law  that 
fraudulent  statements  must  relate  to 
ts  then  existing,  or  which  had  previonaly 
ited,  and  which  wa-e  material,  etc,  we 
.  two  of  the  alleged  representations,  whidi 
'e  speculative  matters  of  opinion,  and 
Ing  In  the  Aitnre,  withdrawn  from  con- 
mtkm.  Til.:  "That  he.  Beard,  was  about 
so  east  soon,  and  could  and  would  dls- 
e  of  the  lease  at  large  profit  to  all  In- 
isted;"  *nhat  he  was  about  to  put  ma- 
aery  on  the  premises,  and  wanted  the 
intiff  to  set  It  up,  and  run  the  same,"  leav- 
only  the  fi^owing:  "First,  that  the  lease 
I  paying  expenses,  and  that  plaintiff 
lid  not  have  a  dollar  to  pay  in  the  way 
Lssessment;  second,  that  he  and  the  other 
ors  had  secured  from  the  owners  an  ex- 
alon  of  the  lease  of  the  mine."  Taking 
the  latter  first,  we  find  the  statement 
tiare  been  substantially,  though  perhaps 
technically,  correct  There  had  been  no 
tten  extension,  but  there  was  an  existing 
eemeut  for  one  which  was  afterwards 
ji>sed  upon  It  and  executed.  It  Is  con- 
led  that  the  statement  was  false,  as 
ird  represented  that  the  lease  was  to  be 
mded  according  to  Its  terras,  whereas  It 
talned  requirements  more  burdensome 
a  the  orlglnaL  It  Is  only  necessary  to 
tha  t  nothing  of  the  kind  appears  in  the 
tten  indorsement  extending  the  lease. 
!  witness  testified  there  was  to  be  GO  feet 
'dead  work"  done,  but  that  could  not  add 
or  change  the  written  agreement.  The 
ilssion  of  the  testimony  Is  urged  as  er^ 
Technically  it  probably  should  not  have 

0  allowed,  but  I  cannot  see  how  any  one 

1  prejudiced  by  It,  and  it  appearing  that, 
}re  the  expiration  of  the  original  lease, 
ntlff  abandoned  and  ceased  to  prosecute 
'k  on  the  mine,  because  of  losses  sua- 
led,  we  are  at  a  loas  to  understand  what 
tincDcy  there  was  In  the  whole  Inquiry 
■ugurd  to  the  truth  or  falsity  of  the  state- 
it.  when  we  apply  the  rule  that,  in  ord(>r 
be  actionable,  the  statement  must  have 
Q  such  that  "the  plaintiff  suffered  damage 
reason  of  it."  No  such  injury  was  shown 
attempted.  The  only  remaining  alleged 
le  statements  were  that  the  lease  was 
Ing  expenses,  and  plaintiff  would  have 
assesHments  to  pay.  The  first  was  a  mat- 
of  fact,  resting  of  necessity  within  the 
Pledge  of  the  defendants,  and  of  whldi 
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the  plaintiff  could  gain  no  knowledge  u 
examination  cS  the  property;  and  that  mip- 
posed  fact,  tt^ethw  with  the  expectatfan 
of  profits  from  more  extenslTe  and  econom* 
leal  work,  must  be  regarded  as  the  induce- 
ment to  purchase.  The  latter  statanani 
tbat  no  assessments  would  be  required,  bebif 
In  the  future,  must  be  regarded  as  speoa- 
latiTe,  and  an  expression  of  oplnlMi,  ani 
could  not  ot  Itself  be  the  baals  (tf  an  ae- 
Uon. 

The  evidence  in  regard  to  the  statement 
that  the  mine  was  paying  expenaea  was  con- 
tradlctoi7,  but  the  Jury  evidently  fonnd  the 
fact  for  the  plaintiff.  That  It  was  false, 
and  was  not;  and  nerer  had  been,  paying 
expenses,  was  fully  established  by  nncontm- 
dlcted  testimony,  and  the  fact  that  plaintiff, 
for  his  small  Interest,  was  charged  some 
$00  per  month  for  the  first  two  m<mths, 
shows  that  It  fell  far  short  of  paying  ex- 
penses. The  sale  for  less  than  cost,  and 
the  sale  to  Sliver  of  another  Interest  at  about 
the  same  time,  at  a  reduced  price,  payment 
to  be  made  In  clothing,  were  circumstances 
gc^ng  far  to  establish  the  willful  faldty  ot 
the  statements  and  ddlberate  frand  (tf  Um 
defoidantn. 

It  la  nrged  in  argument  that  plaintiff's  case 
failed  for  want  of  proof,  and  that  the  court 
erred  In  finding  for  the  plaintiff,  and  the  fol- 
lowing is  cited  from  Dev^opment  Co.  v. 
Sllva.  125  U.  S.  247.  8  Sup.  Ot  Rep.  881: 
"The  answer  of  the  defendant  is  direct,  poe- 
Itive,  and  unequivocal  in  Its  denials  of  the 
allegations  of  the  bill,  and.  as  an  answer 
on  oath  Is  not  waived  unless  these  denials 
ore  disproved  by  evidence  of  greater  w^ht 
than  the  testimony  of  one  witness,  or  by 
that  of  one  witness  with  corroborating  cir- 
cumstances, the  ctmiplalnant  will  not  t>e  en- 
titled to  a  decree;  and  this  effect  of  the  de- 
fendant's answer  is  not  weakened  by  thp 
fact  that  the  equity  of  the  complainant's  bill 
Is  the  allegation  of  fraud.  Vlgel  v.  Hopp. 
104  U.  S.  441;  Story,  Eq.  Jur.  {  1528;  Dan- 
lell.  Ch.  Pr.  SU.  The  burden  of  proof  is 
on  the  complainant;  and,  unless  he  brings 
evidence  sufficient  to  overcome  the  natural 
presumption  of  fair  dealing  and  honesty, 
a  court  of  equity  will  not  l>e  Justified  In 
setting  aside  a  contract  on  the  ground  of 
fraudulent  representations."  It  Is  a  well- 
known  fact  that  the  rules,  practice,  and  re- 
quirements of  the  federal  courts  are  peculiar 
to  those  courts,  based  upon  a  series  of  rules 
adc^ted  from  the  old  English  equity  practice, 
and  pertain  to  purdy  equitable  cases.  Those 
rules  have  no  place  In  practice  In  the  state 
courts,  and  cannot  prevail  here.  The  mod- 
em and  controlling  doctrine  In  state  courts 
is  stated  as  follows,  (Cooler,  Torts,  fi|  55G. 
557:)  "Fraud  Is  never  presumed,  and  the 
par^  alleging  and  relying  upon  it  must 
prove  It  This,  however.  Is  one  of  those 
rules  of  law  which  Is  to  be  applied  with 
caution  and  circumspection.  So  far  as  It 
goes,  It  is  baaed  on  a  principle  which  has 
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DO  mora  ivJpUaattOD  to  frao4a  tlum  any  other 
•nDjflet  of  Jndidal  InqnliT'  It  amoants  trat 
to  tbls:  that  a  contract,  lumoBt  and  lawful 
on  Its  face,  must  be  treated  aa  aadt  nntU 
It  Is  Mham  to  bo  otherwise  by  erldehce  ot 
Bome  kind,  either  positive  or  dreamstantUl." 
Fraud  Is  thenfMe  as  properly  mode  oat  by 
marahallpg  the  drcomstanoes  surrounding 
the  transaction,  and  dedndng  therefrom  the 
ftaudnltat  purpose^  irtim  It  manlfeBtly  ap- 
pears, 05  by  presenting  the  more  posltlTe 
and  direct'  testlmofiy  of  actual  purpose  to 
deceive;  and,  indeed,  drcomstantfal  proof 
tai  most  cases  can  alone  bring  the  fraud  to 
U^t,  tm  frand  Is  peculiarly  a  wroiv  of  so- 
crecy  and  drcfunrentloo,  and  la  to  be  traced, 
not  In  the  'open  prodamatlOD  of  Ihs  wnmff- 
doer's  purpose,  but  by  the  Indications  of 
covered  tracks  and  studious  concealments. 
And  while  It  Is  often  said  that,  to  Justify 
the  Imputation  of  fraud,  the  facts  must  be 
SQch  as  are  not  explicable  on  any  other 
hypothesis,  yet  this  can  mean  no  more  than 
this:  that  the  court  or  Jwy  should  bq  can- 
tUras  In  dedndng  the  ftandnlent  porpose; 
for  whatever  satisfies  the  mind  and  con- 
science that  fraud  has  been  practiced  Is  snffl- 
dent."  It  Is  the  well-settled  doetrtne  that 
in  all  caacB  flie  presnmptkm  Is  la  fhTor  of 
honesty,  and  In  dvll  proceedings  fraud  xe- 
qidrea  no  higher  measure  of  proof  than  Is 
required  In  many  other  cases.  It  must  be 
snfflclent  to  overcome  flke  legal  presnmpthiu 
ta  himesty.  See  HIU  t.  Rdfsnlder,  46  Md. 
6K;  Baldwin  r.  Bu(^land,  11  Blich.  380; 
Bowdot  T.  Bowden,  79  JSL  148;  Bank  r. 
Lemprlere,  L.  B.  4  P.  a  BT2;  Smith  t. 
Ohadwlck,  »  App.  Oas.  187;  HUdreth  r. 
Sand%  3  Johns.  Obu  85;  DeToe  v.  Brandt, 
68  N.  T.  462;  Kalne  t.  Wel^ey,  22  Pa.  St 
ITOl  In  onr  Tlew  of  the  case,  no  seilons 
error  occurred  upon  the  trlaL  The  facts 
necessary  to  constitute  a  cause  of  action 
having  been  fOund  t^*  a  jniy»  the  finding  and 
decree  of  the  court  were  warranted,  and 
should  be  afflmmd. 


In  re  CANAL  CERTIFTOATBS. 
(Supreme  Ooort  of  Colorado.    Oct.  16,  1888.) 

QOBBTIOITS  ST  OOVIRHOB  —  OFIHIOir  Ot  SOPRBMB 
Court— CoMtTiTunoHAL  Liw  —  LnnrATiox  OF 
Stats  IironTEDiiue— Oivssnae  Public  Lands 
ntou  OuBOT  aw  Gruix  —  Coitbol— Aor  Vom 

m  Pabt. 

1.  Act  April  17,  1893,  providing  for  pay- 
ment of  matMials  and  labor  in  the  completion 
of  a  itate  canal  by  certificate*  of  indebtedneflH 
to  be  Isaued  by  the  itate  auditor,  which  may 
be  accepted  by  the  state  in  {utymoDt  for  oar- 
riaKe  of  water  or  for  lands,  but  shall  not  be  a 
claim  agaiast  the  state,  cannot  violate  the  con- 
Btitntionol  provision  limitlnR  state  lodebted- 
ness,  as  it  permits  of  no  sach  Indebtedness. 

2.  The  provision  that  the  certificates  m^ 
be  accepted  by  the  state  in  payment  of  lands, 
net  bdor  limited  to  lands  wnidi  might  be  ased 
for  canal  purposes,  violates  Gmist  art  0,  1  10, 
Drovidinx  that  the  lands  shall  be  held  in  trust 
mr  the  objeets  for  whidi  they  wen  (ranted  to 
tiM  state.  .■ 


(Oslo. 

8.  The  pro  virion  of  the  act  for  fadUtatinc 

the  construction  of  the  canal  hr  the  sale  of 
alternate  sections  of  the  school  land  IjinK  on* 
der  the  canal  violates  Const,  art.  9,  I  3,  mhib- 
tting  the  Qse  of  the  poblie  sehotri  fund  for  any 
purpose  other  than  the  maintenance  of  the 
schools. 

4.  The  provision  of  the  act  authoriziiig  a 
board  of  control  for  tiie  canU  to  act  with  the 
state  board  of  land  commlasltHierB  in  the  sale 
oi  certain  state  lands  is  not  a  regnlatioa  with- 
in, but  violates.  Const  art  9,  S  9,  lodgiDg  in 
the  land  commisdoners  **contro!  and  dimontloo 
of  the  public  lands  under  such  regaladons  as 
may  be  prescribed  by  law." 

5.  The  object  of  the  act  being  to  expedite 
the  comxiletion  of  a  canal  authorized  and  sanc- 
tioned b7  previous  acts,  the  provUcm  tot  is- 
snance  of  certificates  to  be  aecqrted  in  pv- 
ment  of  the  carriage  of  water  may  stand, 
though  that  as  pi  land  is  taivalld. 

mie  flida  funy  appear  In  ttie  fbDowIng 
Btatemoit  by  HATT,  a  3.: 

Tbe  opinion  of  the  court  was  rendered  In 
response  to  Interrogatories  submitted  by 
Lieutenant  Governor  Nichols,  as  acting  gov- 
emw.  The  questhms  relate  to  tbe  consti- 
tutionality of  an  not  of  ttie  last  g^eral  as- 
sembly entitled  "An  act  creating  a  board 
of  control  for  the  completion  and  construc- 
tion of  State  Osnal  Ma  1,"  ete;  The  taioep- 
tton  of  the  legldatlon  witti  reference  to 
State  Canal  No.  1  dates  back  to  an  act  to  be 
fbnnd  In  the  Session  Iaws  of  1889,  p.  WS. 
TUm  act  provides  lhat  for  the  purpose  of 
reclaiming,  by  irrigation,  state  and  other 
l&nAa,  and  for  13ie  purpose  of  fumlBblng  work, 
for  tb»  conrlcts  confined  In  the  state  peid- 
tentlary,  the  board  of  commlsBionets  of  the 
state  poiitentlary  Is  authorised  to  locate,  ac^ 
QuIre,  and  constmct.  In  tiie  name  and  tor 
&e  use  of  tiie  state  of  Colorado,  ffltctaps. 
canals,  reservoirs,  and  feeders,  fbr  Irrigat- 
ing and  domestio  purposes,  and  for  that  pur- 
pose may  use  the  labor  of  persons  conflned, 
or  lhat  may  be  confined,  as  convicts  in  the 
state  penitentiary  at  Canon  City.  Section  2 
provides  that  "Qm  state  engineer,  under  the 
direction  ot  tbe  board,  shall  locate  audi 
dltdi  or  canal,  of  safflcient  capacity  to  oarer 
SOfiOO  acres  iji  good,  arable  land  between 
Oancoi  Olty  and  Pueblo.  rZMs  act  made  an 
appn^ilatton  from  the  general  reveme  of 
$10,000,  for  tile  purpose  of  locating,  and  pay- 
ing tor  powder,  fuse,  tools,  teams;  and  ma- 
terials used  in  the  construction  of.  said 
dltdies,  etc.,  and  It  auttiotleed  the  board  to 
reeelTe  sobscilptlaiB  and  adrsneements  from 
posons  owning  land  aloi^r  the  Bne  of  said 
dlt^  for  flie  pnipooe  of  aiding  In  Its  con- 
Btraetion.  Some  progress  seems  to  hare 
been  made  under  this  act  of  1889,  and  In  the 
year  1801  the  leghdature  made  a  fnrttier  ap> 
proprlation  of  $60,000  for  the  purpose  of 
continuing  the  cfmstmctlon  of  tbe  canaL 
This  act  provided  that  "the  said  sum  shall 
be  used  for  the  purchase  of  materials,  toots 
and  «^loslres,  and  the  employment  of  ex- 
tra overseers,  and  guards  required  in  the 
oonstruoUon  of  said  canal,  and  for  the 
more  definite  and  econMnlcal  location  of  flie 
line  nt  the  same,  and  for  no  othw  punoee.* 
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1801,  p.  335.  Farther  l^lalatioit  was 
ipon  the  subject  at  the  last  session.  B7 
ct  approved  April  8,  1893,  the  sum  of 

00  was  appropriated  oat  of  tbe  gen- 
fond  f<v  the  purpose  of  contlmilag  the 
motion  of  Bidd  canal,  and  by  an  act 
»Ted  nine  d^  thereafter,  to  wit,  on 
L  17,  1888,  a  state  board  of  cootKrf  was 
ed  for  the  purpose  ct  completing  the 
:nic11on  of  Ifae  canal  and  reKrrolrB  eon- 
id  tberewlth,  etc  HiIb  act  requires  tiie 

engineer  to  prepare  plans  and  spedfl- 
na  for  the  constractlon  and  comple- 
oqC  said  canal  and  reserrolrs  connected 
iwltb.  In  this  act  It  Is  provided  that 
Ic  adTWtlB«nait  for  Uds  shall  be  made. 
boBzd  of  ccmtnd  Is  anthorized  to  enter 

contracts  for  the  completion  of  said 

1  and  reserrolrs,  the  contracts  to  be 
Bred  by  the  attorney  general.  This  act 
Ides  that  payment  for  tibe  matertat  and 
>  famished  and  paf(»med  In  and  about 
wnstnxctlon  and  oomidetlon  of  the  canal 

be  made  by  means  of  certificates  of 
btednesB  to  be  Issued  by  tiie  auditor  of 
I.  These  certificates  are  made  to  bear 
r  cent  interest  and  to  be  issued  In  lien 
□mediate  money  compensation  for  ma- 
ts snd  labOT  fnnilshed.  It  Is  provided 

sndi  certificate  of  Indebtedness  shall 
onntraslgned  by  the  treasurer,  and  ap> 
ed  the  governor;  and  tiiat  the  some, 
1  so  Issued,  "may  be  accepted  by  the 
I  In  payment  for  tba  carrisce  of  water 
1  payment  tor  lands,  and  the  same  shall 
In  any  event  become  a  datan  against 
ttate,  except  ss  to  said  fond  so  to  be  re- 
id."  The  set  fnrOier  provides:  "IAb 
I  board  of  land  commlsstmiOTS  in  order 
icOltate  the  oonstmctton  of  said  canal 
reservoirs  may,  In  conjunction  with  the 
d  ot  omtrolf  advertise  and  offer  fOr  sale 
9t  leas  tlian  mlnlmxun  price,  every  alters 

quarter  section  of  the  state  and  school 
I  Ijing  under  the  said  canal."  It  Is  also 
ided  that  the  certiflcatee,  when  issued, 

be  received  in  Ueu  of  moaey  for  the 
nl  and  reasonable  charges  for  ttie  ca> 
t  ot  water  by  said  canal,  or  for  perpet 
waXer  rights  thweonder.  In  accordance 

this  latter  act  the  board  ot  control  ad< 
sed  for  bids  for  the  construction  ot  said 
i  Canal  No.  1,  but  has  not  yet  let  the 
ract  for  the  same.  The  estimated  addl- 
il  cost  of  such  canal  Is  aboat  |l,000,00(k 

geoa  BDffiey,  Atty.  Ova.,  and  Harvey 
lell.  amid  curiae. 

LTT,  a  J.,  (after  stating  th«  fftots.) 
goestlcmB  submitted  for  our  coosldecap 
are  so  general  In  character  as  to  leave 
court  In  doubt  as  to  the  particular  pro- 
n  ot  provisions  of  the  conatltntlon  In 
tlj^t  ot  which  Acting  OovenuH:  Nichols 
,68  an  Investigation  to  be  conducted, 
le  this  department  will  be  found  ready 
wnXng  at  all  times  to  coKrpecate  with, 
ftmdsb  to,  tlM  executive,  such  assist' 
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anoe  as  tt  may  be  able,  to  focOItate  ths.dlS' 
charge  of  the  puUlc  businesB,  yet  tbe  court 
again  takes  the  liberty  of  calling  attention 
to  the  necessity  of  directing  constderaHoD 
to  the  specific  prorlslons  of  the  constitution 
upon  which  a  construction  Is  dedred,  when 
the  Inquiry  conc^ns  the  constitutionality 
of  a  bill  or  an  act  of  the  leglslaiture.  In 
re  Irrigation,  9  Cola  620,  21  Pac  Rep.  470; 
In  re  House  BUI  No.  165,  15  OtOo.  693,  26 
Paa  Rep.  141;  In  re  Loan  of  School  Fund, 
IS  Oolo.  — k  82  Pac.  Bep^  278.  We  have 
been  aided  In  the  present  Instance  1^ 
brief  arguments  from  Uke  attorn^  genoral 
and  H.  Rlddell,  Esq..  of  tbe  Denver  bar.  We 
shall  limit  om:  Veply  to  the  constMnttonal 
provisions  called  to  our  attention  In  sudi 
arguments.  The  expenses  of  construction 
of  the  canal  In  question  are  to  be  met  In 
part  by  cortlfloatoa  ct  Indebtediuss.  BotH 
l^dpal  a^  Intoest  these  certUcates 
ara  onl^  to  be  paid  ont  of  funds  recdved 
for  the  carriage  of  vater  or  In  payment 
for  lands.  Ttae  aet  eapressly  provides 
against  any  indebtedness  being  incurred  on 
the  part  of  the  state,  and  thorefore  Is  not 
in  conflict  wltlL  tlie  constltoiUonal  proTl- 
slons  heretofore  considered  by  this  court, 
fixing  a  llmltaHtm  upmi  state  Indebtedness. 
See  In  re  Appropriations  of  General  As- 
sembly, 13  Oolo.  816,  22  Pac.  Rep.  464.  By 
the  terms  of  the  act  the  oartulcates  aathfH> 
Ized  may,  when  issued,  be  "accepted  by  the 
state  in  payment  for  the  carriage  ot  watw 
or  In  payment  for  lands."  As  the  state  Ims 
not  undertaken  the  constzuction  or  man- 
agement of  any  dltdi  otlier  than  the  on« 
mentioned  In  fbe  act,  the  carriage  of  wa< 
tee  for  which  the  certificates  are  to  be  re- 
ceivable most  necessailly  be  confined  to 
water  carried  by  Oils  dltdi,  at  least  for  tiie 
present  The  same  Umltattoi  does  not,  Irow- 
evo',  ai^ly  to  the  payment  fat  lands.  No 
testrlotion  as  to  tlie  location  of  sudi  lands 
is  to  be  found  In  the  act  Only  a  small 
portion  of  the  large  bodies  of  land  owned 
by  ttte  state  are  sitnato  in  proxlmliy  to  the 
route  of  the  proposed  dltcaL  This  fact  was 
wen  known  to  the  leglslatnre,  and.  In  tlie 
absence  of  any  opress  limitation,  we  con- 
clude tiiat  tt  was  the  Intention  to  make  the 
certificates  receivable  tn  payment  for  lands 
pnrt^ased  from  the  state,  wltiiout  regard  to 
the  locaiUon  of  such  lands.  Is  the  l^ilsUb- 
ture  empowered  to  authorize  the  acceptance 
of  sndi  certificates  in  payment  for  lands 
of  the  staite?  Outside  of  a  few  small  tracts 
of  land  used  for  spedfle  purposes,  the  only 
lands  owned  the  state  were  recdved  as 
donations  from  the  general  govonunait  for 
spedfle  purposes,  sud&  as  schools,  public 
buOdlngs,  etc.  See  sections  7-10,  BnabUnff 
Act  The  framers  of  our  constitution,  with 
consdentiouB  regard  for  the  terms  of  fbm 
gift  inserted  the  fdlo<wing  proviakm  in  tbst 
taslniiDait;  *Tb»  general  assmibly  stasB, 
at  the  earliest  ^«cticable  period,  ^orlde 
iKW  tliat  tbe  Stmal  graato  of  lands  made 
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b7  oongrees  to  tbe  state  shall  be  jndldoiifllr 
located  and  carefully  preaerred  and  beld  in 
trust  Bttliject  to  disposal,  for  tbe  use  and 
benefit  of  the  respectire  objects  tor  which 
said  grants  of  land  were  made."  Sectl<m 
10^  art  9,  Ooost  No  qpestion  wllli  refer- 
ence to  the  disposal  of  the  Internal  Improve- 
ment fund  Is  involved  In  any  of  the  lutes^ 
rogatories  propounded,  or  by  tbe  tarma  of 
tills  act.  SndL  fund,  while  propwly  appU- 
caUe  to  the  construction  of  a  ^stem  of 
canals  and  reservoirs  wittUn  the  state,  at 
the  discretion  of  the  legislature,  can  only  be 
made  availaUe  by  an  ez;^es8  appropriation. 
In  re  International  Imp.  Fund,  12  Cola  285, 
21  Pac.  Bep.  483;  In  re  Internal  Improve- 
ments. IS  C!oIa  — t  82  Pac.  B^.  611.  No 
argument  is  required  to  show  that  tbe  pay- 
ment for  lands  purchased  tnnn  the  state  1^ 
certlflcatee  issued  for  the  construction  of 
this  ditch,  as  provided  by  tbe  act  before  us, 
woold  necessarily  result  In  diT<atlng  these 
lands  and  the  proceeds  tbweof  from  the 
use  and  boieflt  of  the  respectlTe  objects 
tar  which  the  grants  vere  made.  We 
therefore  agree  with  tbe  attorney  general 
and  with  Mr.  Biddell  that  the  act  under  con- 
sideration Is nnconatitntlonal  android  In  so 
far  as  It  anthoriaes  the  state  to  accept  the 
certificates  Issued,  hi  payment  tor  state 
lands.  A  further  provision  of  the  act  onder 
eonsiderati<ni  reads  as  fcdlows:  "*  *  * 
The  state  board  of  land  commissioners.  In 
ord»  to  fiudlttato  the  construction  of  said 
canal  and  resorolrs,  .may  in  ctmjonction 
with  the  board  ot  control,  adveEtlBe  and 
offer  for  sale  at  not  less  than  minimum 
prices  every  altonate  quarter  section  of  the 
state  and  school  lands  lying  under  the  said 
canaL"  Inasmuch  as  the  foregidng  directly 
embraces  4be  school  lands  in  its  provisions, 
attention  Is  called  to  the  following  section 
of  the  State  constitution,  in  addition  to  the 
one  previously  dted:  "The  public  adiotd 
fund  of  tbe  state  shall  fttrerw  remain  In- 
violate and  intact;  the  merest  thereon  only 
shall  be  expended  in  tbe  maintenance  of 
the  schools  of  tbe  state,  and  shall  be  distrib- 
uted amongst  the  several  counties  and  school 
districts  of  tbe  state,  In  such  mannw  as 
may  be  prescribed  by  law.  No  part  of  this 
fund,  prln<dpai  or  interest,  shall  evw  be 
transferred  to  any  other  fund;  m  used  ot 
appropriated  except  as  ber^  provided. 
Tbe  state  treasurer  shall  be  the  custodian 
of  this  fond,  and  tbe  same  shall  be  secure- 
ly and  profitably  Invested  as  may  be  by  law 
directed.  Tbe  state  shall  snpply  all  losses 
thereof  that  may  In  any  tnannw  occur." 
Sectitm  8,  art.  9,  State  Oonst  This  section 
was  rec^itly  considered  by  the  court  In 
answtfing  a  question  submitted  by  the 
state  senate.  As  the  views  of  the  court 
were  quite  fully  expressed  at  that  time, 
we  refer  to  the  opinion  then  rendtfed  with- 
out further  dcnnment.  In  re  Loan  of  Sduxd 
Fund,  supra. 
But  this  Is  not  ttw  onij  ooostltauonal  ob- 


jection to  this  jMirtion  of  tbe  act  By  lis 
terms  the  board  of  controi  is  authorized  tu 
aot  In  conjunction  with  tbe  state  tioard  oC 
land  commissiouere  in  the  sale  of  ceruun 
of  the  public  lands  of  tbe  state,  while  tbe 
ctmstltutiim  in  express  terms  lodges  In  the 
state  board  ot  land  commissioners  the  "cou- 
tnd  and  disposition  of  the  public  lands  ot 
tbe  state  imder  such  regulations  as  may  be 
l^vscrlbed  Igr  law."  Section  9,  Art  it.  By 
the  act  under  consideration  the  U^islature 
Is  attempting  to  ^v^  to  a  body  ot  its  own 
creation,  authority  to  exercise,  conjolncly 
wltb  the  state  board  of  land  commiHtaouers. 
powers  Tested  absolutely  In  tbe  iaxter  by 
the  fundamental  law  of  the  stat&  This 
provision  <tf  the  ecmatltution  was  under  coo- 
Bldfflatkm  by  this  court  quite  recently.  In 
answering  qnestlMU  propounded  by  the  ex- 
ectttlre  relating  to  tbe  leasing  of  state  lands. 
It  was  then  decided  that  "tbe  proviHiou 
*nnder  such  regulations  as  may  l>e  prescrib- 
ed by  lav'  means  such  reastKiaUe  rules 
as  may  be  prescribed  from  time  to  time  by 
the  legidative  department  of  tbe  gorem- 
nunt"  In  re  Leasing  of  State  Lands.  18 
Goto.  — ,  82  Paa  Bep.  986.  And,  alttioogfa 
the  court  was  unanimously  of  the  opinion 
that  the  llmltati<m  at  tbe  term  of  leases  of 
state  land,  as  provided  by  tbe  act  of  18»7. 
should  be  upheld  as  a  reasonable  regula- 
tion, it  was  said:  "It  Is  not  to  be  Inferred 
from  this  that  all  l^lsiatlon  upon  the  sub- 
ject would  be  binding  upon  the  state  board. 
Should  l^iislature,  under  guise  of  regu- 
lations, attempt  to  take  away  all  power  of 
disposition  of  the  state  lands  from  tbe  state 
board,  or  should  laws  be  enacted  for  the 
manifest  purpose  of  favoring  other  than  the 
highest  biddw,  such  acts  woidd  be  mani- 
festly in  violation  of  the  constitution,  and 
void."  If  the  l^tolature  may  require  the 
state  board  of  land  commlsalonera  to  act 
tak  conjunction  with  the  board  of  control 
of  State  OaiOd  No.  1,  In  disposing  of  tbe 
lands  under  that  oanal,  it  may  likewise  cre- 
ate otbw  boards  to  act  in  like  manner  In 
otbw  instances,  and  thereby  entirely  de- 
stroy the  independence  of  the  board  created 
by  the  constitution,  Tbe  provision  is  In 
no  sense  such  a  regulation  as  that  contem- 
plated  by  flie  constltntion,  and  oannot  be 
upheld. 

Although  parts  of  the  act  are  unqnra- 
tionably  in  conflict  with  tbe  constitution, 
tbe  entire  statute  does  not  necessarily  f»*fi 
for  this  reason.  The  act  Is  to  expedite  the 
completion  of  a  canal,  the  construction  of 
which  bad  theretofore  received  tbe  sanction 
of  three  successive  l^islaturee,  including 
the  one  passing  the  measure  under  review. 
A  legislative  Intent  to  complete  the  work 
Inaugurated  could  not  well  be  more  mani- 
fest This  intent  in  no  measure  rests  upon 
tiie  objectionable  provisions.  The  act  pro- 
vides for  the  issuance  of  oortiflcates  In  lieu 
of  cash,  and,  although  the  certificates  can- 
not be  accepted  in  payment  for  tbe  public 
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1b  sold  by  the  state,  they  may  he  ac- 
ted In  lien  of  money  for  chargea  for  the 
rlage  of  water  in  said  canal,  or  tot  par- 
iml  water  rights  thereunder,  as  provided 
section  14  of  the  act  Tripp  v.  Ov«t)ck- 
7  Colo.  72,  1  Pac.  Rep.  690.  As  at 
sent  advised,  we  are  aware  of  no  constl- 
onal  objection  to  the  IssuaDoe  of  certlfl- 
limited  as  aforesaid. 


re  PBIOHITT  OF  LBGXSLATIVB  AP- 
PROPRIATIONS, 
preme  Gonrt  of  Colorado.    Oct.  16,  1893.) 

:STIonS  BT  QOVIRNOR  —  OPINION  OW  SOPBBin 

CocBT— Pritatb  Rights— Dub  Pbooxsb. 
Under  the  conBtitutional  provision  re- 
Hnjt  the  supreme  court  to  aoawer  questlouB 
wuDded  b;  the  legislature  and  govenior, 
ueRtioD  as  to  the  priority  of  appropriations 
>re  their  aggreeate  exceeds  the  constitution- 
limitation,  involving  claims  of  private  pai^ 

against  the  state,  should  not  be  answered, 
:hia  would  be  a  mere  ex  parte  adjudication, 
violation  of  Const,  art.  2,  I  25,  providing 
t  no  one  shall  be  deprived  of  property  with- 

due  process  of  law. 

he  opinion  was  rendered  In  rnponse  to 
following  commnnlcatlon  from  the  gOT- 

or: 

icutlve  Department,  State  of  Colorado. 

Sept  19.  1803. 
the  Honorable   Supreme  Court  of  the 
State  of  Colorado: 

i'hereas,  difference  of  opinion  exists  In 
executive  department  as  to  the  matters 
einafter  stated;  and  whereas,  great  doubt 
ita  as  to  the  proper  duties  of  the  gov- 
or,  auditor,  and  other  officers  of  said  de- 
tment  in  the  premises;  and  whereas,  by 
son  of  such  doubt  and  differences  of  opln- 
sults  have  been  and  are  constantly  be- 
brought  against  the  auditor  on  special 
3  of  the  legislature,  but  such  special  pro- 
dings  do  not  enable  the  auditor  to  prop- 
7  decide  as  to  his  proper  course  of  pro- 
ding  generally;  and  whereas,  said  suits 
olve  the  state  and  Its  officers,  as  well  as 
rate  persons,  In  long  litigation  and  much 
lonse  and  trouble,  whereby  the  state  Is 
u-ed  In  Its  name,  credit,  and  resources; 
I  whereas,  the  laws  relating  to  such  mat- 
}  are  much  confused,  and  a  correct  rule 
proceeding  of  great  public  impwtance: 
w,  therefore,  I,  Davis  H.  Walte,  governor 
the  state  of  Colorado,  do  certify  that  the 
■stions  submitted  are  Important,  and  arise 
»n  a  solemn  occasion.  I  request,  there- 
e,  the  opinion  of  the  honorable  court  In 
iwer  to  the  following  questions,  viz.: 
lereas,  the  ninth  general  assembly  of  the 
te  of  Colorado  passed  the  following  bills 
bout  emergency  clause,  creating  new  of- 
s,  and  making  appropriations  for  the 
aa-  House  bill  No.  120.  An  act  to  regu- 
}  die  manufacture  and  sale  of  oleomar- 
Inc,  eta,  page  351,  Sess.  Laws  Colo, 
a    Senate   bill   No.   ITS.   An  act  to 


create  a  state  board  of  health,  and  define 
ItB  powers,  duties,  etc,  page  397,  Sess.  LawB 
Oolo.  1893.  Before  the  bills  became  a  Uw, 
owing  to  the  absence  of  the  emergency 
clauae,  the  total  amount  approt^ated  by  the 
l^llslature  for  the  fiscal  yean  1893  and 
1894,  for  the  necessary  expenses  of  the  exec- 
ntlTO.  leglsIatlTe,  and  judicial  departments, 
state  InstltutlonB.  and  relief  of  sundry  par- 
tlea  exceeded  the  estimated  revenue  for  the 
fiscal  years  1898  and  1894. 

1.  Should  the  bills  abore  mentioned  take 
IHrecedence  over  other  appropriations  of 
prior  date  oth^  than  appropriations  for 
legislative,  executive,  and  Judicial  depart- 
ments? 

2.  Do  the  offices  created  by  said  bills  be- 
long to  the  executive  department  of  the 
state,  within  the  meaning  of  the  constitu- 
tion, and  In  re  Approprlatlcms  by  General  As- 
sembly, 13  Colo.  316,  22  Pac.  Rep.  464? 

8.  On  the  failure  of  the  legislature  to  make 
any  appropriation  for  the  salary  of  any  state 
official,  can  the  auditor  of  state  Issue  to  said 
officer  a  certificate  of  Indebtedness  or  war- 
rant for  salary  due.  and  especially  when 
such  Issue  would  be  In  excess  of  the  revenue 
or  the  constitutional  limit,  and  If  the  sum 
of  all  Its  salaries  exceeds  the  revenue  for  a 
particular  year.  In  what  order  and  on  what 
basis  shall  warrants  or  certificates  of  In- 
debtedness be  Issued  for  such  salaries;  and 
In  this  connection,  Is  there  any  dlstlnctloD 
between  offices  established  by  the  constitu- 
tion and  those  established  by  statute? 

4.  Can  the  auditor  of  state  draw  warrants 
or  certlfica-tes  of  Indebtedness  for  salarira 
created  In  -  said  bills,  notwithstanding  the 
fact  that  ench  Issue  would  exceed  the  rev- 
enues of  the  fiscal  year  who-eln  such  war- 
rant or  certificates  of  Indebtedness  were  is- 
sued? Respectfully  submitted, 

DAVIS  H  WAITB,  Governor  of  Colorado. 

Bug«ae  Bngley,  Atty.  Gen.,  and  Harv^ 
R4ddell,  ajnld  curiae. 

HATT,  C.  J.  The  preamble  to  the  ques- 
tions submitted  by  his  excellency,  tlie  gov- 
ernor, advises  us,  among  other  tilings,  that 
suits  Involving  the  matters  embraced  In  the 
foregoing  Interrogatories  "have  been  and  are 
constantly  being  brought  agaJnst  the  audi- 
tor," etc  Altihou^  we  are  not  Informed 
by  the  communlcatjon  by  whom  su(^  suitu 
have  been  Instituted,  or  what  has  created  In 
the  mind  of  the  executive  an  apprehension 
thaA  other  suits  may  be  brought,  It  Is  manl 
feet  from  the  communication  that  private 
rights  are  InvolTed.  M<»'eovtf,  It  was  ad- 
mitted by  counsel  a;t  the  oral  argument, 
with  whldi  we  were  favwed,  that  upwards 
of  a  half  million  dollars  In  dalms  against 
the  state,  held  by  private  parties,  may  be 
affected,  should  answers  be  reitumed  to  the 
questions  submltited,  and  we  cannot  ignore 
the  fact  that  a  test  case  Is  now  pending  In 
the  dlstzict  oonrt  of  Ar^tohoe  county,  wbcre- 
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tai  ttie  holders  of  &  part  at  least  of  sndi 
<iaiin8  cure  seeking  to  have  tbe  same  adjudi- 
oaited.  Under  tbese  drcmntfances,  tbe  im- 
prc^riety  of  formulatliii;  In  GiU  proceeding 
a  general  nde  to  goTem  tbe  auditor  in  ttle 
future  Is  manifest  All  the  reasons  tbat 
can  be  martbaled  In  support  of  such  a  gen- 
eral rule  for  the  guidance  of  the  present 
auditor  of  state  and  bis  suocessors  in  office 
were  equally  as  applicable  at  the  time  his 
predecessors  In  office  acted,  eithv  favorar 
bly  or  unfavorably,  upon  like  daims.  The 
announcement  of  any  rule  In  this  ex  parte 
proceeding  at  variance  wtth  the.  prior  prac- 
Idee  would  be  quite  certain  to  invite,  rather 
than  discourage,  litigation.  It  is  a  funda- 
mental ris^t  of  all  parttee  bavteg  daims 
against  the  state  to  have  sudi  claims,  If 
contested,  determined  in  the  ordinary  course 
of  Judicial  proceedings.  In  obedience  to 
Oils  universally  a^^owledged  prindple,  our 
state  constitution  declares:  "No  party  E^all 
be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  'ArUde  2,  (  25. 
Speaking  of  this  provision  in  connection  with 
the  one  requiring  the  court  to  give  its  opin- 
ion in  answer  to  executive  and  leglslatlva 
queetlons  upcm  solemn  ocoaslMis,  this  ooturt 
has  sold:  "But  there  cannot  be  due  process 
of  law  tmlesB  the  party  to  be  affected  has 
Ills  day  In  court  Yet  a  car  dees  construe^ 
tion  and  appUaatkon  of  this  constitutional 
proTlsloQ  mi^t  lead  to  the  ex  parte  adjudi- 
cation of  private  rights  by  means  of  a  legis- 
lative or  executive  quefltion,  without  giving 
the  party  interested  a  day  or  voice  In  court." 
In  re  District  AttomeTS,  12  Colo.  466,  21 
Pac  Rep.  478.  And  again  In  the  same  case, 
page  470,  12  Colo.,  and  page  479,  21  Poc 
Rep.:  "This  conslderatl(«i  greatly  rein- 
forces the  propoBltlon  that  it  could  not 
have  been  the  purpose  of  those  who  framed 
the  am^idment  to  permit  sucb  ex  parte 
adjudications  by  means  of  executive  or  leg- 
islative questl<Nifl."  In  another  case  it  is 
said:  "It  eould  not  have  been  the  Inten- 
tion to  authcolze  an  ex  parte  adjudication  of 
individual  or  corporate  rights  by  means  of  a 
legislative  or  executive  question;  parties 
must  still  adjndlmte  their  rights  in  the  or- 
dinary and  regular  course  of  Judicial  pro- 
ceeding." In  re  Irrigation,  Q  Oolo.  ^1,  21 
Pac  Rep.  470.  Only  a  few  states  of  the 
entire  Union  have  at  present  provisions  an- 
alogous to  the  one  under  whldi  these  ques- 
tions have  been  propounded,  and  0<dorado 
has  gone  further  than  any  otbsx  state,  tn- 
asmndi  as  by  onr  oonstltatlon  questions  are 
to  be  propounded  to,  and  answers  returned 
by,  the  court  Instead  of  the  Justices,  as 
^se  where,  and  published  in  connection  with 
other  decisions,  thus  giving  such  answers 
to  some  extent,  the  force  and  effect  of  Judi- 
cial utrecedeots.  In  re  DMrict  Attorneys, 
supra. 

The  qnestlons  submitted  asstune  that  the 
aggregate  of  appro|»1atlons  made  by  ^e 
ninth  general  assembly  exceed  the  limits  pre- 
scribed     teotlcm  6»  art  V),  nt  tbM  constt 


tutlon.    It  Is  well  settled  by  preTiow  de- 
aislons  of  this  court  thai  all  such  excess  ap- 
propriathms  are  absolntdy  void.   In  Cacc, 
the  constitution  contains  sadb  plain  and.  ex- 
plicit InhlbfUons  against  the  state  beiiur  bur- 
dened with  debts  thus  created  as  to  leave 
no  room  for  constructloo.   If,  however,  the 
appropriations  do  In  faot  exceed  the  esti- 
mated rev^ues  for  the  years  1893  and 
as  all  (»nnot  be  paid,  a  question  of  prefer- 
ence between  daimants  is  involved  that  can- 
not be  determined  In  this  proceeding.  In 
re  Appropriatltxis  by  General  Assembly.  13 
Colo.  316,  22  Paa  Rep.  404;  In  re  District 
Attorneys,  supra,    Sbould  the  auditor  ille- 
gally dedine  to  Issue  warrants  fOr  the  sal- 
ary of  the  state  dairy  commission,  or  refuse 
to  audit  and  allow  daluM  arising  under  the 
act  entitled  "An  act  to  create  a  state  Itoard 
of  health,  and  define  its  powers,  duties." 
etc..  the  courts  are  open  to  the  aggrieved 
parties  to  have  such  action  reviewed  In  a 
proper  proceeding.    And,  If  the  public  Inter- 
ests require  it,  the  cause  may  be  advaiiced. 
and  a  speedy  determination  had,  both  in 
the  trial  court  and  upon  appeal,  should  an 
appeal  be  taben.    But  for  us  to  undertake 
to  determine  such  conflicting  dalms  in  an- 
swer to  an  executive  question  would  be  to 
overrule  prior  de<MonB  of  this  court,  and 
Ignore  a  constitutional  gnaranty  now  unfrer- 
sally  recognized. 

It  tus  been  suggested  that  the  anbarraes- 
ment  imder  whlcA  the  auditor  Is  now  labor- 
ing grows  out  of  the  Improper  recognition 
of  an  appropriartlMi  inlor  in  point  of  time 
to  any  of  those  referred  to  In  the  communi- 
catlon.  As  to  whether  this  suggestion  at- 
tributes the  trouble  to  the  proper  source, 
we  are  not  prepared  to  say.  The  matter 
Is  alluded  to  for  the  sole  purpose  of  showing 
the  fatuity  of  undertaking  to  solve  the  diffi- 
culty In  this  proceeding.  In  view  of  the 
foregoing,  we  cannot  with  propriety  further 
answer  the  questions  proponnded. 

NICHOLS  V.  McINTOSH  et  aL 

(Su^eme  Coort  of  Colorado.    Oct  2,  1803.) 

Ibugatiov  —  DimsiON  —  Bights  in  Ccnacox — 
BxB  Junioiu  — ABiNDomcssT  of  Riaar^pA*- 

TICS. 

1.  The  same  iFrirating  ditch  may  have  two 
or  more  ixloritlea  twlongitig  to  the  cams  or  dif- 
ferent parties,  and  two  tor  more  persons  may 
divert  water  thro^h  the  same  head  gate  for 
the  irriiration  of  their  several  farms,  without 
any  surrender,  joinder,  or  merfer  of  tiieir  vs- 
■pective  priorities. 

2.  An  adjudication  of  priorities  nndo-  the 
irrigation  acts  of  1879  and  1881  will  not,  with- 
out doe  process  of  law,  dmrive  a  person  of  hia 
constitutiwal  or  vested  n^ta^  awdt  as  prior 
rights  to  the  use  of  water;  nor  will  snch  rights 
he  affected  by  the  lapse  of  time,  so  long  aa 
they  are  not  actually  denied,  abridged,  or  in- 
terfered with  by  the  enforcement  of  the  de- 
cree entered  In  snch  iffoceedinga.  « 

3.  A  person  may  abandon  an  Irrigating 
ditch  without  abandoning  his  water  rights, 
Snch  rif^ta  may  be  abandoned  by  nonuser.  but 

along  as  the  appropriator  oontinaes  the  as* 
anc£  rights  ^uoiit  any  nnreasonsbls  velu^ 
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tarr  MSHtton,  an  abandoiiniaat  will  not  be  pre- 
■amed  asalnst  him. 

4.  Any  person  whose  riuhts  may  be  at- 
fected  br  ao  adjudication  of  priorltiea  is  en- 
titled to  be  made  a  parlr. 

K.  No  one  is  »utlea  to  have  a  priority  ad< 
Jud^d  for  more  water  than  he  baa  actually 
aiH>rppriated,  nor  for  more  than  be  actaalir 
needs:  Priority  of  ritfit  is  Hmlted  by  each  of 
tliea*  eooafderadons. 
(flyUabH  hr  tb*  Oonit) 

Appeal  tnm  district  court*  Bovlder  floan- 
ty. 

Action  by  George  W.  Nichols  agalDBt 
Lemuel  Mclntoeh  and  others  for  an  adJuOloa- 
taon  of  priorlly  of  rl0it  to  the  nse  of  water 
for  irrigation,  and  to  restrain  the  water  com- 
mlssfoner  flrom  tbe  dlrerslon  of  warter  in  cer- 
tain Irrigating  ditcb«s.  From  a  Judgment 
dissolving  the  preliminary  Injunction  and  dls- 
mlsBlng  tbe  action,  plolntifF  appeals.  Be- 
Tersed. 

B.  L.  dan  and  Alphens  Wrli^t,  for  ap- 
peDut  B.      WUUieiy,  tot  appeUeeiu 

SEXIOTT,  J.  AppeUant*  George  W. 
VkStKiB,  wu  pWnttir  below.  AppeU«e  Ho- 
Intosb  was  water  oomnUsaionflr  of  trrlgatlgB 
distrlat  Na  6,  and  one  of  tbe  defendants  be- 
low. TbB  eiideBM  Aows  that  at  tbe  com- 
meiieeoieot  of  this  actloa  plaintiff  was  the 
owner  aad  In  possession  of  a  cvtsin  quarter 
■eetlOD  of  land  located  In  Boulder  oounty, 
Oola  Nldiols  tat  aotOed  upon  the  land  In 
18C0,  befwe  the  same  was  sorreyed  by  the 
nnlted  States  goTammentt  and  before  the 
territory  oC  Oolorado  was  organized.  He 
vtaamtmeA  In  pniranlnn.  by  UmseU  and  bis 
tenants^  oontbraonaly  taiereafter  for  about 
30  yean,  and  imtll  tlie  trial  of  tills  cause,  in 
September.  ISSB.  It  waa  undli^iuted  at  tbe 
trial  i)mt  be  had  received  and  scill  held  a 
patent  for  the  pr^nises  from  the  United 
Btates.  N(HrtlL  Boulder  ireeik,  a  natural 
stream  of  water,  enters  pladntUTa  land  from 
the  west,  and.  running  In  an  easterly  eoozse, 
divides  tbe  land,  leaving  about  fiO  acres  to 
the  north,  and  aboat  110  acres  to  tbe  son^ 
of  said  stream.  Plaintiff  claiuH  that  in  1859 
be  constrocted  an  Irrlgattng  dltdi.  bj  whlcta 
be  diverted  water  from  said  stream  to  Irri- 
gate bis  land  apon  the  nortb  side  of  Boulder 
ore^  and  tbat  in  1861  be  CMiBtnicted  an> 
other  Irrigating  ditch  to  Irrigate  his  land 
upon  the  south  side  of  said  stream.  Tbere 
was  evldenoe  tliat  dte  bead  gaites  of  these 
dltdies  ,were  dianged  several  times  in  wder 
to  better  secure  tbe  diversion  of  water, 
and  that  in  1878  Nichols  and  others  con- 
structed a  dHch  on  the  sooth  aide  of  Boulder 
creek,  having  Its  bead  gate  fltrther  up  the 
stream  than  tiia  fwrner  sootb-^lde  Nichols 
ditch;  and  tiiat  tbereaftcar  Nichols  reeelvod 
Ue  SGppiy  ot  water  through  the  new  dHch 
for  Um  Irrigation  of  bis  aoath*fllde  lands,  bis 
■bane  of  the  water  being  tamed  from  tbe 
new  dUeb  Into  his  old  oouth-Mde  ditch  soma 
tfitsnee  trora  ttw  natural  stream. 

1.  Upon  ate  pbaae  «C  «Im  case  tba  txlal 


■  ooort  held,  laier  alia:  "Tbat  tm  ted^Kod' 
cut  dltdies  finimiBg  priority  of  water  rlAt> 
as  acainst  each  other  as  dl  tabes  cannot  bave 
Um  same  identical  l^ead  gate  or  starMng 
polid:."  TbJa  waa  ttrror.  Tbe  law  Is 
setM  In  tbli  state  UtaJt  a  person  who  has 
lawfully  appn^lated  water  to  benetldal.  use 
may  change  tbe  point  of  diversion  without 
losing  bis  rlgM  of  priority.  A  obange  of 
vratnr  way  does  not  neoeBBarily  Invotve  a 
duiQgo  of  wat«r  rii^ts.  In  aooairlns  a  pri- 
ority of  rl^t  to  tbe  use  of  waiter  £or  pnr^ 
poses  of  Irrigation,  the  mode  of  divienritm  la 
maUnportaat;  and  SDdi  righti  are  entitled  ta 
be  protected,  Irrespeotlve  of  the  mode  of  di- 
version. The  same  irrl gating  dltoh  may  have 
two  or  more  priori tlee  belonging  to  tbe  same 
party  w  to  dtflerent  parties.  IJiomas  v. 
Guiraud.  6  Oelo.  680;  Bomlnger  v.  Squires, 
9  Ooloi  12  Pae.  Bep.  213;  FuUer  v.  Mla^ 
iug  Co.,  12  Oolo.  12.  19  Paa  Bep.  836;  Ues- 
ervolr  Oo^  v.  Sovthwortb.  U  Gakk  Ul,  21 
Paa  Bep.  1028;  Mills'  Ann.  St  I  2408.  Tba 
statute  of  this  state  provides. fw  the  con- 
veyance of  waiter  by  two  or  more  pajirtiea 
ibroiugb  tbe  sama  Inj^iUing  dlt<^  under 
certain  drcumstances.  Sesa.  Laws  IfiSt,  p. 
1Q4.  This  statute  Indloates  tbe  general  poUe^y 
of  our  irrigation  laws.  Even  without  such  a 
statute,  persons  rolunfeMlly  uniting  Cbnlr 
irrlgaang  ditches  would  not  necessarily  &m> 
felt  any  priorities  wbidi  «hey  might  have 
theretofore  respectively  acaulrad.  It  wps 
doubtless  a  ma<iter  of  mntoal  conveolenoe  for 
NicJwls  and  hi*  associates  ■  to  oonvey  tbs 
water  for  the  use  of  their  respective  farms 
for  a  certain  disbanca  t^ugh  ttie  same  Irri- 
gating dltcb,  and  in  so  doing  Ibey  were  en- 
titled  to  liave  tbeir  veq>ec1iv»ri|^tB  protected 
the  same  as  If  the  water  bad  been  convened 
throu^  oeparnte  dltdies  or  tiiroui^  dite^ies 
having  separate  and  ladependott  bead  gatea. 
Tripp  V.  Ov>ero<A«r,  7  Ook>.  72,  1  Pac.  Rep, 
600;  Downing  v.  Men,  12  Ocda  816,  20  Pac 
Bep.  706;  Irrigation  Go.  v.  Davis,  17  Oobh 
826,  29  Pac  Bep.  7ti;  Bominger  v.  Savlres; 
supra.  It  appears  tbat  In  1882  an  adjudlea- 
Hon  was  bad  of  appropriaittoiia  of  waitw  for 
Inisatlcn  In  distrlat  No.  6.  wbidi  district 
ln<^es  Boidder  creek  aad  Its  tributaries. 
This  adjndlcatlott  was  under  tbe  acts  ost  1879 
and  1881.  By  decree  of  tbe  court  ft  waa 
adjudged  ttat  tbe  new  dlt«di.  caUed  the 
"WcUman  Ditch."  ooostructied  by  piabitlff 
and  o^bars.  vraa  wtitled  to  a  ivlcrity  as  of 
May  1.  1878.  Plaintiff  testfflea  1te.t  being 
absent  from  tbe  state  for  many  years  before 
and  after  1882.  he  was  not  personally  served 
with  procesa,  eod  tbat  he  did  noi  have  any 
notice  ot  tbe  proceedings  to  adjudicate  pri- 
orltiea under  ssid  acC  So  far  as  this  rec«d 
discloaeB,  itelntiff  did  not  appear  in  the  pr»- 
eeeding,  oor  did  any  one  appear  for  him  to 
procure  an  adjudication  of  the  privities 
of  right  to  the  water  apswopriated  throng 
either  of  bis  original  ditcbes,  nor  w^  any 
separate  priority  adjudged  ot  the  water  t»- 
art  vad  by  him  ttaicugb  «ta  WeUman  dttcta. 
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Upon  vrldemce  of  ttitai  uitiire  the  conoIiiri<m 
of.  flu  trial  court  wu  to  the  effect  ttiat 
Nlcbtds  WM  barred  from  harliig  any  priority 
of  iVit  to  tbe  nae  of  vatcr  adjudged  (n  bis 
faTor  in  Ada  ^oceedlng;  bnt  tliat  he  mnot 
reJy  upon  tbe  W«Slman  dttdi  for  water  to 
Inlsate  his  Boath<«lde  lands,  and  that  his 
aoath-alde  prloxltT'  was  merged  In  (be  lolnltr 
of  the  Well  man  ditch.  The  doctrines  of 
Jointure,  merger,  res  judicata,  laches.  Id  elud- 
ing cwtaln  Ilmltatiai  statates,  are  relied  on 
to  support  tbcse  condmdoos.  See  Act  18S1, 
pp.  IM;  160,  H  28»  8S.  Zt  Is  tro^  as  we  hSTe 
seen,  tiiat  Nlduds  and  othm  arranged  to  dl-* 
Tot  yrtLt&r  t<x  the  Irrigation  of  their  seraral 
farms  tlmni^  a  sln^e  head  gate,  and  so 
carried  the  water  for  a  certain  distance 
throuf^  a  ditoh  oonstmcted  and  used  by 
them  In  common.  But  ttiese  facts,  without 
oOter  pollnent  evidence,  do  not  Justify  the 
ooDdnsioQ  Itiat  Nichols  agreed  to  surrender 
his  sqiarate  priority;  nor  la  the  ihfcrence  to 
be  Indalged  <aiat  he  Intended  so  to  da  As 
was  said  In  Rominger  t.  Squires,  mspn.:  '*lt 
Is  cot  reasonable  to  sni^Moe  that  i^ority  of 
right  to  water,  where  water  is  scarce,  w 
likely  to  become  so,  win  be  llgtitly  sacriflced 
or  surrendered  by  Its  owner.  Nor  should  the 
owner  of  such  a  right  be  h^  to  have  smv 
rendered  It  w  merged  it,  except  upon  reasMi- 
aUy  dear  and  saas&otnry  evidence."  - 

2.  Waa  the  adjudication  of  priorities  as 
made  in  district  No.  6  In  1882  res  Judicata 
as  to  plalnUflTs  rights?  An  affirmatiTe  an- 
swer would,  In  our  opinion,  give  undue 
effect  to  the  Irrigation  acts  of  1879  and 
1881,  and  the  adjudications  of  priorities 
thereunder.  In  Reserrolr  Co.  v.  Sonthworth, 
nipra,  it  was  said  of  these  Irrigation  acts: 
"They  are  In  the  nature  of  police  regula- 
tions to  secure  the  ordoly  distribution  of 
water  for  Irrigation  purposes,  and  to  this 
end  they  provide  a  system  of  procedure  for 
determining  the  priority  of  rights  as  be- 
tween the  carriers."  And  again;  "The  au- 
thority of  tbe  gmwal  assembly  to  enact 
laws  regulatinff  the  distribution  of  wat«  to 
actual  appropriators,  provided  they  do  not 
substantially  affect  constitutional  or  vested 
rights,  is  undoubted."  See  18  Colo.  134, 
187,  21  Pac.  Rep.  1028.  In  the  same  case 
It  watf  held  by  the  majority  of  the  court  that 
**the  approiwIatlonB  of  water  by  consnmers 
who  receive  the  same  through'  the  same 
ditch  do  not  necessarily  relate  to  the  same 
time;  but,  on  the  contrary,  such  consumers 
may  have  different  priorities  of  right" 
Thus,  in  effect,  tbe  "prorating  statute,"  so 
called.  (Gen.  St  1883,  {  1722,)  was  upon 
cmistitutional  grounds  limited  In  its  opera- 
tion. As  early  as  1880  litigation  arose  re- 
specting the  entry  of  decrees  under  the  irri- 
gation act  of  1879  without  service  of  pro- 
cess or  notice  upon  the  parties  whose  water 
rights  were  to  be  affected  by  such  decrees. 
One  Qf  the  district  Judges  refused  to  enter 
such  decrees  except  upon  a  compliance  with 
certain  rules  •which  be  bad  formulated  re- 


quiring process  or  nottee.  Tl»  eontrorersy 
reaching  this  court,  the  late  Chief  Justice 
Beck,  speaking  for  the  court,  declared: 
"Propwt7  rights  In  water  are  as  Invwtant 
as  valuable,  and  as  extensive  as  the  broad 
acres  to  be  fertntied  thereby."  The  mles 
requiring  process  or  notice  were  upheld. 
Since  that  time  this  oonrt  has  r^eatedly 
h^  that  priorities  of  right  to  the  use  of 
•wAta  are  property  rights.'  Such  is  the  set- 
tled doctrine  In  this  state.  See  Uidon  Oolany 
V.  BUlott,  6  Oolo.  881;  Strlcfcler  t.  City  of 
C(4orado  Springs,  16  G<do.  61,  26  Pac.  Rep. 
SIS,  and  cases  thwe  cited.  Also,  Wyatt  t. 
Irrigation  Co.,  IS  Ocdo.  — ,  83  Pac.  B^. 
144.  Propwty  rights  In  water  con^t  not 
alone  in  the  amount  of  the  apiwoiwlation, 
but.  also  in  tbe  prtMlty  of  the  apiwoprla- 
ttcHL  It  often  happou  that  the  chief  value 
of  an  appropriation  eonslste  in  Its  prlorttj 
over  other  approjHriatUHis  from  the  ssme 
natural  stream.  Hoiee,  to  deprive  a  per- 
son  of  his  priority  is  to  deprive  him  of  a 
most  valuable  property  right;  tor  example, 
in  the  case  at  bar,  if,  as  a  matt»  of  fact, 
Nichols  made  his  original  appropriation 
on  the  south  side  as  eariy  as  1861,  as  he 
didms,  or  In  1864,  as  claimed  by  othos, 
the  adjudication  fixing  his  priority  as  of 
the  date  of  tbe  WeUman  ditch  (Uay  1,  1878) 
subjecte  his  right  to  all  Intervening  appro- 
priations made  between  the  Uxma  dates 
and  the  latt«r,  and  thus  greatly  leasois  its 
value.  A  priwlty  of  right  to  the  use  of 
water,  being  property,  Is  protected  by  our 
constitution  so  that  no  poson  can  be  de- 
prived of  It  without  "due  process  of  law." 
Const  Colo,  art  2,  S  25;   Cot^ey,  Const 
LIm.  <6tb  Bd.)  481  et  seq.  Conceding  that 
plaintiff,  as  he  testifies,  made  his  ap|wo- 
priations  of  wata  In  the  early  sixties,  and 
continuously  thereafter  applied  the  same 
to  purposes  of  Irrigation  until  1888.  when 
the  water  commlsslono*  shut  off  his  sup- 
ply, he  was  entitled,  as  we  have  heretofore 
Indicated,  to  bare  such  prior  water  rights 
protected,  notwithstanding  he  had  changed 
the  place  and  mode  of  diversion,  and  not- 
withstanding the  statute  providing  for  the 
adjudication  of  priorities  and  the  decrees 
entored  thereunder  In  1882,  It  is  true,  sec- 
tion 26  of  the  act  of  1881.  supra,  limits  tbe 
review  or  reargument       such  decrees  to 
the  period  of  two  years  from  their  entry. 
Section  35  also  provides  that  aftor  the  lapse 
of  four  years  from  such  entry,  all^  parties 
whose  Int^^ts  are  thereby  affected  shall 
be  deemed  to  tiave  acquiesced  in  the  same, 
etc.  But  these  sections  do  not  apply  to 
an  original  proceeding  for  an  adjudication 
of  priorities  by  a  party  who  has  nevw  had 
his  day  in  court  A  reargumoit  ImpUes 
a  previous  argument,  or  at  least  a  previous 
opportunity  for  argument    No  one's  in- 
t^ests  can  pnqtaly  be  said  to  be  affected 
by  a  decree  in  a  proceeding  of  this  Und 
to  which  he  Is  not  a  party.  Plaintiff  not 
having  been  served  with  process,  his  pos- 
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slon  and  enjoyment  of  the  watw  rtgbts 
controTers7  not  having  been  interrupted, 
torbed,  or  in  any  way  challenged  from 

date  ot  his  appropriation  until  Juat  be- 
B  the  commencement  of  this  proceeding, 

interests  cannot  be  held  to  have  been 
•cted  by  the  lapse  of  time  prescribed  by 

statute.  It  has  be«i  aptly  said:  "The 
trine  of  laches  can  only  be  Invoked  by 
I  in  possession  against  one  out  of  pos- 
Blon."  See  Coffee  r.  Emigh,  IS  Colo. 
.  25  Pae.  Bep.  8S,  and  authorities  there 
d.  The  prior  rights  of  a  party  not 
red  with  process  or  notice  In  proceed* 
B  to  adjudicate  priorities  cannot  be  held 
be  affected  by  the  lapse  of  time  so  long 

such  rights  are  not  actually  denied, 
idged,  or  Interfax  with  by  the  enforce- 
at  of  the  decree  entered  In  sncb  proceed- 
B.  It  cannot  propttly  be  said  that  a 
son  has  slept  upon  his  rights  unless  he 

for  a  considerable  period  of  time  actu- 
'  acquiesced  in  being  deprived  of  them. 

The  trial  court  farther  found:  "The  two 

Nichols  ditches  are  abandoned,  and  no 
^  used  as  ditches.  Plaintiff  has  snbstl- 
*d  other  ditches  tta  tbem,  and  la  and  has 
n  for  many  years  using  his  water  rights 
DUgh  the  said  substituted  ditches;  and 
refore  he  cannot  call  for  an  adjudlca- 
I  of  priority  f<nr  the  two  old  ditches 

if  they  were  still  existing  operative 
^hes.''  It  may  be  that  plaintiff  had 
ndoned  a  p<«tlon  of  his  original 
Aes,  yet  It  wouM  seem  from  this  finding 
t  be  bad  not  abandoned  his  water  rights. 
Ustlnction  must  be  observed  between  the 
ndonment  of  an  Irrigating  ditch  and  the 
ndonment  of  the  right  to  the  use  of  wa- 

for  Irrigation.  Water  rights  may  be 
ndoned  by  nonuaer,  but  so  long  as  the 
iroprlator  continues  the  use  of  such 
Its  without  any  unreasonable  voluntary 
satlon  an  abandonment  of  his  water 
its  will  not  be  presumed  against  him. 
t>er  V.  Frink,  7  Colo.  153  et  seq.,  2  Fac. 
).  901.  As  a  new  trial  may  be  had  in 
I  proceeding,  we  have  endeavored  not  to 
mate'  any  decisive  opinion  concerning 

facts  of  the  case,  nor  to  discuss  the 
lenee,  except  so  far  as  has  been  neces- 
f  in  expressing  our  views  upon  the  law 
emlng  the  rights  of  the  parties. 

In  case  of  further  proceedings,  any  per- 

or  persona  whose  rights  may  be  affected 
the  adjudication  of  plaintiff's  priorities 
claimed  by  him  are  entitled  to  be  made 
ties.  FlnlDtlff  should  be  allowed  to 
sn6  his  petition  bo  as  to  secure  an  ad- 
icatlon  of  his  priorities  through  any  sub- 
ated  ditch.  Instead  of  his  original  ditches, 
tie  desires  so  to  do;  and  the  date  and 
Dunt  of  his  priorities  on  either  side  of 

stream  respectively  must  be  subject  to 
h  proof  as  he  can  make,  the  same  as  if 
had  been  served  with  process,  or  had 
leared  In  the  original  proceeding  for  the 
udlcation  of  such  prioritiob 


6.  While  It  may  be  proper  to  Inquire  as  to 
the  amount  of  water  neceasary  to  Irrigate 
a  certain  amount  of  land,  as  was  done  on  tlie 
previous  trial,  nevertheless,  in  fixing  priori- 
tiee  between  contesting  claimants,  it  must 
be  borne  in  mind  that  the  amount  actually 
appropriated,  and  the  time  of  its  appropria- 
tion, are  also  Important;  In  other  words, 
DO  one  Is  entitled  to  have  a  priority  ad- 
Judged  tar  more  water  than  he  has  actually 
appropriated,  nor  for  more  than  he  actiully 
needs.  His  priwlty  of  right  must  be  limit- 
ed by  each  of  these  considerations.  Proof 
of  present  need  is  not  of  itself  proof  of 
prior  appropriation,  and  vice  versa.  The 
Judgment  of  the  district  court  la  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings In  accordance  with  this  opinion. 


HOMB  INS.  CO.  OF  NEW  YORK  et  al.  t. 

ATCHISON.  T.  &  S.  F.  R.  CO. 
(Supreme  Court  of  Colorado.    Oct  2,  1803.) 

HtawLBSB  Eabor— AssiONMCNT  or  Causb  or  Ac- 
tion—Flea  oi  KQB. 

1.  Where,  from  a  review  of  the  whole  rec- 
ord, it  clearly  appears  that  the  jadgment  ren- 
dered is  right,  It  will  aot  be  reversed  by  the 
appellate  court  on  the  sole  ground  tliat  some 
erroneoua  reason  for  the  decUion  was  ex- 
preflsed  by  the  trial  coart 

2.  A  claim  for  damages  to  property  may, 
under  oar  statute,  be  assigned  so  as  to  vest 
in  the  assignee  the  right  of  action  in  his  owu 
name.  The  general  rule  la  that  aasignability 
and  descendibility  go  hand  In  band. 

3.  Tlie  assignmeat  of  part  of  an  entire  de- 
mand will  not  be  sustainea  at  law,  bat  will  be 
upheld  in  eauity  where  the  demand  la  for  some 
certain  or  definite  fond  which  equity  requires 
■hall  be  divided  according  to  the  assignment. 

4.  Under  our  practice,  legal  and  equitable 
relief  may  be  bad  in  the  aame  action,  as  the 
nature  and  cause  of  the  action  may  require: 
but  in  ord«-  that  equitable  relief  mav  be  had. 
equitable  pleadings  mast  be  Interposed. 

(Syllabus  by  the  Court) 

Errw  to  district  court,  Arapahoe  oounty. 

Action  by  the  Home  Insurance  Company 
of  New  York  and  othm  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company. 
Defendant  had  Judgment  and  plaintiffs  bring 
error.  Affirmed. 

The  other  facta  fuUy  appear  in  the  ft^ow* 
Ing  statement  by  ELLIOTT,  J.: 

■nie  complaint  alleges.  In  substance,  that 
the  Arkansas  Valley  Land  &  Cattle  Company 
was  the  owner  of  S70  tons  of  hay,  of  tlie 
value  of  $3,700,  stacked  upon  the  Holly 
ranch,  in  Bent  county,  Colo.,  through  which 
tiie  defendant  company  operates  its  line  of 
railroad,  and  that  on  March  19,  1887,  said 
hay  was  consumed  by  fire  set  out  or  caused 
by  the  operatic  of  said  railroad.  It  further 
alleges  ttiat  the  cattle  company,  on  July  7. 
18S7,  for  a  valuable  conalderation,  assigned 
to  plaintiffs  Its  claim  against  the  ralIroi\d 
company  for  the  loss  of  said  hay.  The  an- 
wwer  denies  tliat  the  fire  complained  of  was 
caused  by  the  operation  of  defendant's  rail- 
road, and  also  denies  the  assignment  of  the 
cattle  company's  claim  to  plalntlfla.  The 
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anavar  eontaiiu  a  ivedal  defmae  to  Qie 
effect  tiiat  on  Aptfl  28, 1SS7,  defendant,  wltfa^ 
out  notlca  ot  any  claim  <w  demand  ct  plain- 
dffB,  paid  the  cattle  company  tbe  ama  of 
$000  In  full  satisfaction  of  all  looses  ooca^ 
sloned  by  fires  to  flie  date  of  aald  paym«it, 
and  that  In  ccmslderattim  ot  socfli  payment 
tlie  cattle  company  dM,  In  writing,  on  tbe 
date  last  aforesaid,  release  and  ftnrerer  dls> 
charge  defendant  of  and  from  all  manner 
of  actions,  caosea  of  action,  salts,  dalma, 
and  demands  vbataoerer,  In  law  or  equi- 
ty, etc.  The  special  d^ienoe  was  traTersed 
hy  the  repllcatton,  and  a  Jury  waa  Impaneled 
to  try  the  cause.  Olie  record  shows,  tbter 
alia,  tbe  following  proceedings:  "ntte  cuiae 
hflflng  heretofore  come  on  for  trial  before 
this  court  tmd  a  Jury,  and,  at  ttw  close  of  tbe 
teatlnxmy  on  both  ridea,  the  defendant  hav- 
ing moved  that  the  Jury  be  directed  to  find 
for  flie  defendant,  and,  by  consent  of  the 
pbrttea,  the  jury  baTing  been,  at  that  stage 
of  tbe  case,  dlsmtaKd,  and  Ibe  cause  anb- 
mitted  to  the  court,  and  the  court  having, 
after  hearing  argnmentn.  sustained  the  said 
motlffiD,  and  found  for  the  defendant,  on  the 
ground  that  the  plaintiffs*  complaint  and 
cause  of  action  wwe  not  sustained  by  the 
evidence  adduced  on  the  trial,  Ifae  assignment 
of  several  portions  of  the  alleged  claim  of 
the  aaalgnw  In  tbe  conqOalnt  named  to  tbe 
said  several  plalnum  b^ng  void,  and  not 
liroving  the  cause  of  actions  set  out  in  the 
complabt**  Motion  for  new  trial  waa  denied, 
and  judgment  was  rendered  for  defendant 
on  the  finding  aforesaid.  To  reverse  such 
Judgment,  plalntHEs  hriag  Ibe'reoord  to  this 
court  by  writ  of  enw. 

Woloott  A  VaUe,  for  plaintiffs  In  error. 
Ghailea  B.  Oast,  for  dtfendant  In  error. 

ELLIOTT.  J.,  (after  stating  the  facta.)  At 
tiie  tiloae  of  the  testimony,  oonaoit  of 
parties,  the  Jniy  was  discharged,  and  the 
eauae  waa  sobmitted  to  the  court  to  pass 
i9on  and  decide  aU  matters  of  fact,  as 
wcU  aa  ot  law,  imd»  tbe  Issues  and  the 
evidence,  the  same  as  tf  no  Jury  had  been 
Impaneled.  Tbe  court  found  In  fiivor  ot  de- 
fendant 

In  the  case  of  Wadsworth  v.  Railway  CJo., 
18  Goto.  — ,  83  Paa  Rep.  615,  wime  s^ala- 
tiff  ^ected  to  stand  by  hla  caae  as  made, 
ratber  than  have  a  new  trial.  It  waa  held, 
aftw  verdict  by  the  Jury,  that  the  trial 
court  waa  Justified  In  A*Kmi»tAng  the  action 
im  tbe  ground  tbat  plaintiff  could  not  In  any 
evoit,  as  a  matter  of  law,  recover  la  the  ac- 
tion. In  tbe  present  case,  as  In  Om  Wad*- 
vortti  Gase.  It  Is  contended  that,  aa  tbe 
mm  ezpreased  by  the  trial  court  In  conneo- 
tlmt  with  its  finding  was  wroneous,  tbe  Judg- 
Kttit  muat  be  nvened.  But  tbe  better  rule 
vndottbtedly  Is  that  where,  from  a  review 
«t  the  whole  record,  It  dearly  appears  tbat 
flie  jndgment  rendered  la  tlgbt,  it  will  not 
be  reversed  by  the  appellate  court  on  tba 


sole  ground  that  some  erroneous  vinr  or 
reason  for  the  decision  waa  expressed  by  tbe 
trial  court  2  Tbompw  Trials  i  a40i;  BeU  v. 
Ormntngham.  81  N.  O.  88. 

Hie  Bbtuto  of  tbbi  state  making  rallraad 
companies  liable  fbr  damagis  1^  fire  wet  out 
or  caused  by  the  operation  of  their  trains 
has  been  held  ctmstltutlonal.  and  dedared 
to  be  purely  remedial  In  Its  nature.  G«l 
St  188S.  i  2788;  BaUway  Oo.  r.  De  Biwk. 
12  Colo.  284,  20  Pac  Rep.  7B2.  See,  aleo, 
Wadsworth  Case,  supra.  Tbat  an  entire 
claim  for  damages  to  property  may,  nnda 
statutes  like  ours,  be  aasfgned  so  aa  to 
vest  In  tbe  assignee  the  ri^t  of  actton  to 
hla  own  name,  Is  weU  established  by  the 
current  of  anttaority;  Hie  general  role  is 
that  asslgnabUlty  and  descendlblUly  go  hand 
In  hand.  Undor  our  system  ot  practloe  tt  la 
not  material  nAetbsr  the  claim  be  assign- 
able at  law  or  In  equity,  thooiSi,  as.wlli  here- 
after appear.  In  ocdor  to  recover  on  an  a» 
algnmeut  snstalBBble  In  equity,  but  not  at 
law,  tbe  facta  ebowlng  the  etjul table  gnmnds 
of  the  aaatgnment  must  be  set  fortb  In  the 
pleadtaigi.  Rev.  8t  1888;  p.  882; .  Code,  H 
1.  8,  4;  Bllsa.  Oad*  PL  H  &-7,  88  et  aeq.; 
KeaiiT  V.  Railway  Oo^  16  Oola  4B6,  27  Pac. 
B^.  10G8;  Amer.  4k  Bhi|^  Bnc.  Law.  tit. 
^*Aaalgnm»ts."  Thib  com^alnt  Aows  so  de- 
feet  In  plabiUflSs*  cause  of  action;  but,  aa  tbe 
decUon  of  tbe  lower  court  was  baaed  npcn 
the  merits  of  the  oontroversy  as  dlsdoeed 
by  tile  testimony,  the  law  ap^caUe  to  the 
evidence,  as  weU  as  to  tbe  pleadings,  muat 
be  conddered.  Upon  tiie  evidmce  produced, 
difficult  queetlooa  arise.  The  evtdmce  shows 
tbat  dlflttent  fins  occurred  at  tbe  HoUy 
ranch  on  different  days.  BaA  fire,  tt  ap- 
pears, waa  set  out  or  cauaed  by  IbB  operas 
tton  ot  def«idiant!a  line  of  railroad.  The  fire 
which  burned  tbe  hay  described  la  this  ac- 
tion occurred  on  March  18,  1887.  The  same 
fire  also  burned  certain  pasture  lands  and 
fmce  postib  in  addititm  to  tbe  hay.  Otber 
fires  occurred  on  April  7,  1887,  and  tawiwd 
large  areas  of  pasturage,  and  also  certain 
fencii^  materiala.  In  April,  1887,  <dalms 
were  presented  by  the  cattle  'company 
against  the  defendant  rallioad  company  for 
damages  oocaaloned  by  these  fires.  Ua 
vdalma  were  as  follows: 

Bzhlblt  1. 

•The  Atfeanaas  Valley  Land  and  Oattle 

Company,  (Umited.) 

"Holly,  Cola,  AprU  6th,  1887. 
"A,  T.  A  &  F.  B.  B^  Dr„  to  A  T.  I..  * 

a  Co.  : 

200  aorsa  pasture  iand  burnt  ^br 
■porks  from  engine  March  IS;  1887» 
at  60c.  pa-  acre  flOO  00 

40  poBta,  at  18&   8  10 

8108  10 

"Oonnty  <tf  Bent,  state  ot  OcAorado— sa.:  K 
R.  TtUett,  being  first  duly  sworn,  saya  that 
he  la  tbe  legal  aatborlaed  agent  at  tba  Ir- 
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kansu  VaOey  I^nd  aiid  Cattle  Company, 
and  that  the  abore  claim  la  Jnst  and  true  to 
Oie  best  ot  bia  knowledge  and  belief,  and 
furaimmore  nyetb  not  [Signed]  H.  B. 
TOlett,  Supt 

*%worn  and  snbscrlbed  to  before  me,  this 
ISOi  dajof  April. A. D.  1887.  [Signed]  CD. 
McPhenon.  J.  P." 

Bxhiblt  2. 

*^he  Arkanma  Valley  Land  and  Cattle  Oom- 
pany,  (Limited.) 

"H0II7,  Ool«.,  April  8,  1887. 
'■Au,  T.  *  8.  F.  B.  BL  Oa,  to  A.  y.  U  ft  a 
Ok: 

1,000  ami  paatwv  bvnit  April  7, 

at  50c   ?500  00 

25  fence  posts  bnrnt  April  7,  at  18c. .       4  60 

The  above  is  west  of  station,  and 
north  of  tra^ 
200  acres  pastnra  bazot  Mme  date* 

at  fiOc.    100  00 

85   fence  posts  bomt   same  date. 

at  18c    6  80, 

North  ot  txaek.  east  of  atatlm.  ' 

VeiOfiO 

«*Onmtr  la  BsBt,  state  «f  OokmOo-M.:  E. 
B.  miett,  of  HoUy,  In'tbe  eotmty  afniaald, 
bdng  dnly  nrant  nya  that  he  to  tlie  legal 
anOMtlKd  agent  ot  llie  Arkanaaa  Valley 
Land  and  Oatfle  Company,  and  that  the 
flhon  dunage  waa  dona  by  Are  started  ftom 
eoginea  belonging  to.  the  Atchison,  Topeka 
ft  Santa  Fe  Railroad,  and  that  the  abore 
aecoimt  la  jnat  and  trne,  to  the  beat  of  hla 
knowledge  and  belief,  and  further  aayu  not 
[Signed]  H.  B.  Unett,  Sopt 

"Sworn  to  this  9th  day  of  May,  A  D.  1887, 
beftore  me.  [Signed  0.  U  McPherson,  J.  P.*^ 

The  fallowing  written  taiatramait  was 
Idoitlfled  as  genuine,  and  read  In  evidence 
tn  behalf  <tf  d^oidant: 

"Atchison,  Topeka  and  Santa  Fe  Railroad 
Company,  to  Arkanias  Valley  Land  and 
ftrttle  Onnpany: 

"HoUy,  Ookk,  April  28.  1887. 

''For  an  damagea  by  reason  of  llres  set  by 
looisnotiTes  on  the  A,  T.  ft  &  F.  near  BxHSj, 
to  this  date,  and  In  foil  satisfaction  and  pay- 
ment for  all  losses  by  aaUt  Arcs: 

"Amount  datmed,  9718.00,  and  settled  In 
fnU  for  1000.00. 

*^xaadiied  by  J.  W.  W. 

''OoRect.  CBLZi. 

*tX  M.  Rathbun,  Saperlntendent. 

"Aronred.  a  M.  FouQn. 

■*Approred.  H.  C.  Cleraents,  Auditor. 

**Approred.  J.  F.  Goddard,  (J.  K.  F.)  Gen- 
eral Kanager. 

"BecelTed  of  the  Atchison,  Topeka  ft  San- 
ta Fe  Railroad  Company  abc  hundred  dtfl- 
hn,  in  fnU  payment  of  the  abora  ao- 
eoont  In  consideration  of  the  payment 
ot  said  snm  at  money,  I.  H.  B.  TOlett,- 
stqwrlttteodent  of  BoUy,  In  the  eonnty 
of  Bent  mmH  state  €t  Ccdorado,  hereby 
femlBBh  Rteaae  and  ftrerer  dtodunge  the 
esmpsay  of  and  fttan  all  mnmar  of 


tlons,  causes  of  acaon,  ttatta.  d^bts  and 
sums  of  numey,  does,  dalms  and  demands. 
whatBoerer,  in  law  at  equity,  which  I  hare 
erw  had  or  now  bare  against  said  company, 
by  reason  of  any  matter,  canse  or  thing, 
whaterer,  whether  the  same  arose  upon  con- 
tract or  upon  twt  In  testimony  whoeof.  I 
hare  hereunto  set  my  hand  ttds  29tii  day  ot 
April.  1887. 

[Signed]    "B.  B.  TfUett,  Superintendent 

'^Witness:  a  L.  McPherson.'* 

There  waa  no  error  in  the  refusal  of  the, 
eonrt  t»  allow  plalntlfls  to  abow  by  the  wit-' 
nesa  TDlett  that  be  waa  not  and  never  had 
been,  an  ofllcer  of  the  cattle  company.  It 
was  a  mattv  ot  no  importance,  as  Hie  <»se 
stood  when  such  offer  was  made.  TiUett 
had  already  testified,  as  a  witness  for  plain- 
tiffs, to  his  capacity  as  superintendent  of  the 
oompauoy^  rantih  at  HoUy,  and  to  his  iwes- 
entatlon  of  the  two  claims  In  behalf  of  the 
cattle  company.  "Be  also  admitted  that  he 
settled  those  <dalms.  Technically,  be  may 
not  have  been  a  eorporate  officer  of  the  cat- 
tle company;  and  yet  it  anteara  that  he  waa 
anihorised  to  present  setae,  and  cidlect  the 
tiaims  tor  the  company,  as  be  had  assumed 
to  do.  There  was  no  offer  to  Show  that  he 
did  not  sign  the  receipt;  nor  that  he  did  not 
lUTe  authOTlty  so  to  do.  nor  that  the  cattle 
company  did  not  receire  the  payment  which 
Tmett  receipted  for  as  Its  superintendent 
A  careful  examination  of  the  evidence  shows 
that  all  the  fires  complained  of  occurred  be- 
ft>re  the  settlement  between  the  cattle  com- 
pany and  the  railroad  conipany.  Tbe  dalm 
of  the  cattle  company  for  the  loss  of  the 
hay  was  tbmetan  as  OMupleto  at  the  date 
of  that  settlement  as  It  ever  was.  The  evi- 
dence also  shows  that  the  cattle  company, 
by  Its  stvnintendent  in  diarge  of  ita  ranch, 
bad  full  notice  of  the  destruction  of  the  hsj 
at  the  time  of  such  aetttement  It  bad  the 
same  notice  of  the  destruction  of  the  hay  as 
of  the  pasturage  end  fence  posts.  It  waa  ee* 
tabltohed  without  cratroversy,  by  lAahitfff^ 
evidence,  that  the  hay  whicAi  la  the  subject 
of  this  lawsuit  and  certain  pasture  lands  and 
certain  fence  posts  were  burned  by  the  same 
fire  at  the  same  time.  Snporlntendent  Tlllett 
testUed  -Out  be  presented  the  dainu  to  the 
railroad  company  tar  the  pasturage  and 
posti  tbat  were  bomed,  bat  Ibst  he  did  not 
settle  anyflilng  ezc^  the  items  of  the  loss 
spedfled  in  the  two  accounts  marked  Bx- 
blUts  "1"  and  Thus,  the  cattle  com- 
pany undertook  to  show  ttiat  It  bad  settled' 
with  the  railroad  company  for  a  part  only, 
of  an  entire  demand  occasioned  1^  a  sln^e 
act— an  act  in  the  nature  of  trespass  or  neg» 
ligenoe,  actual,  constructive  <a  Implied,  as 
the  case  may  be  dasalfled  under  the  atatat^ 
—while  it  reserved  Its  claim  for  the  reetdne 
of  the  loss  occasioned  by  the  same  act;  that 
la,  it  midertodc  to  ahow  a  settlement  for  the 
posts  and  pasturage,  but  a  reservation  of  the 
cialm  for  the  hay.  though  all  Hiose  artldes  of 
properly  were  destroyed  bf  tfee  same  act 


Digitized  by 


Google 


284  FAdFIO  BBFOBTBR,  Vol.  9i. 


Zb  JnladictloaB  ivliera  lav  and  e<iaity  are 
admintetared  by  diffmnt  tribnnalBt  or  on 
different  sides  of  the  saine  tribunal,  tho 
gmeral  rule  Is  that  the  aaslgnmrait  of  part  of 
an  entire  demand  will  not  be  sustained  hy 
the  law  courts,  tbon^  It  will  be  nphdd  by 
the  e^ty  tribunals  where  tbe  demand  is  for 
some  certain  or  definite  fund,  which  eqnlty 
requires  should  be  divided  according  to  the 
asslgnmoit  Under  our  ivreaent  practioe, 
legal  and  equitable  rdlef  mi^  be  bad  In  the 
same  action,  as  the  nature  and  cause  of  the 
'action  may  require.  Nererthdess,  In  ord« 
that  equitable  rdlef  may  be  had,  equitable 
pleadlnss  must  be  Interposed;  hence  a  psr- 
tlal  anlgnment  of  a  legal  demand  wOl  not 
be  BTUtained  in  our  oourts  unless  tbe  facts 
shoiring  tbe  equitable  right  or  Interest  upon 
which  tbe  partial  asslgnmait  Is  based  are 
alleged,  as  well  as  prored.  In  Bank  t.  Ford, 
7  ChdO.  82(h  8  Pac  B^  448.  our  late 
OUef  Justice  Hdm,  ddtrwlng  the 
ton  of  this  court,  dearly  stated  the  die* 
Unction  to  be  obserred  in  ideading  mat^ 
ten  ot  l^pd  and  equltaUe  cognisance 
as  foUowa:  "The  Code  aboAlSbes  forma 
of  actiims  merely,  including  the  difference  in 
this  respect  between  actions  at  law  and  suits 
hi  equity,  and  provides  a  slng^  method  of 
pleading;  Zt  does  not  undertake  to  do  away 
with  the  distinction  between  legal  and  eqoi* 
taUe  causes  of  aeUim.  It  does  not  rescind 
the  rule  that  tbe  allegation  and  the  proof 
must  correspond,  nw  the  oorrelatire  ^nd- 
pie  that  tbe  Judgment  must  fdlow  the  plead* 
lugs.  To  i^rocui^  standing  In  a  oourt  of 
eqnlty  and  obtain  equitable  rdlef,  the  plead- 
er must  still  state  an  equitable  ,  cause  of  ac- 
tion w  defense."  The  same  doctMne  is  rec- 
ognised In  FlUmwe  t.  Wells,  10  Colo.  2S6, 
IS  Pac.  Rep.  848;  Danldson  t.  Oude,  11  Cola 
02,  17  Paa  Bep.  288;  and  also  Bank  t.  Wil- 
bur. 16  Oolo.  S20,  26  Pac.  Bep:  777.  In  the 
present  action  the  complaint  simply  al- 
l^:es  that  the  cattle  company's  daim  for  the 
loss  of  the  hay  was  assigned  to  plaintiffs 
for  a  ralualto  omslderation.  It  shows  an 
asslgnmeot  of  tiie  dalm  to  them  Jointly.  It 
does  not  allege  the  nature  of  the  constdera- 
tlon,  nor  the  fScte  and  drenmatances  of  tiie 
transactiw  in  detail,  as  good  equity  plead- 
ing requires.  Bliss,  Oode  PL  |  8.  Vie  eri- 
dence  offered,  as  we  have  seen,  shows  tiiat 
the  loss  of  the  hay  was  a  put,  only,  of  the 
damages  resulting  ft-om  a  single  cause  of  ac- 
tion, to  wit,  the  fire  set  out  by  d^endant's 
engines  on  March  19th.  The  cause  of  action 
was  tbe  fire;  the  Items  of  the  images  were 
the  destruction  of  the  posts,  the  pasturage, 
and  tbe  bay.  Thus  the  asslgnmait  was  for 
a  part,  imly,  of  the  damages  arising  from  a 
sln^e  cause  of  action.  More  than  this,  the 
several  artides  of  assignment  and  subroga- 
tloa  ivoduced  in  evldenra  show  an  asdim- 
moit.of  the  damages  to  nine  different  In- 
surance companies  (plalntiflFB  in  this  action) 
bi  seroalty;  tar  example,  an  assignment  by 
the  catUe  company  of  Its  claim  against  the 


(Oolo. 

railroad  company  to  the  Home  Insorance 
Oompany  to  tiie  extent  of  1204.83;  to  the 
American  Insurance  Company,  a  similar  as- 
signment, to  the  extott  of  $176,72;  and  mo.  <n, 
aggregating  82,960.  Each  artide  of  aaslgn- 
mmt  and  sutnogation  redtes  that  tbe  tnmat- 
ance  company  therein  named  had  Insured 
tiie  hay  of  the  cattle  company,  bad  pidd  a 
spedfled  sum  on  account  of  the  lose  of  the 
hay,  and  that  said  company  was  by  socb  as- 
di^ment,  to  tiie  extent  of  Ibe  sum  so  paid, 
anthwised  to  sue  for,  settle,  or  compromise 
any  claim  which  the  cattle  company  had 
against  any  party  liable  for  the  burning  or 
destmctiini  of  the  bay,  thus  fully  mbstitnt- 
Ing  and  subrogating  the  Insurance  omnpany 
to  all  the  rights  ttf  tbe  cattie  company  In  tbe 
premises. 

It  is  urged  by  counsd  that  plalntUfs*  cause 
of  action  la  siu>p(wted  by  strong  equities.  If 
so,  tbe  facts  Aowlng  sudi  equHiee  should 
bare  been  |deaded»  tlins  giving  defendant 
eiiportunlty  to  cwtrovert  tbem,  or  to  con- 
fess ttiem,  and  save  further  costs  In  tbe  ac^ 
tton.  When.  Insured  property  Is  destroyed 
by  the  careleesnees  or  ne^Igenca  ct  a  third 
party,  it  may  wdl  be  s^d  Ibat  an  Insur- 
ance company  liable  to  Its  pdicyholder  for 
tbe  loss  Sbonkl,  in  equity,  upcm  making  pay- 
ment, be  salvogated  to  tbe  il^te  of  the  in- 
sured against  the  wrong-doer;  bat,  wbere 
the  liability  exlste  by  mere  force  of  the  stat- 
ute, tbe  equity  at  the  Insnranoe  omnpany  la 
not  necessarily  very  strong,  and  In  some  in- 
stances it  may  be  very  alight  or  have  no 
ezlstenoe  at  alL  The  statute  makes  the  rail- 
road oompany  UaMe  nnotmdltfixiaUy,  Izre- 
■peotive  of  any  negligence  on  Its  part.  Tbe 
itBitnte  is  iQihdd  as  a  statute  ot  IndMnnlly.— 
a  remedial  atatote,  whereby  ttie  ownw  may 
recQTw  tor  the  loss  of  his  property.  The 
statute  Is  based  upcm  the  cocsldemtlon  that 
tira  railroad  oompany  Is,  by  special  fnm- 
ddse,  allowed  to  operate  its  trains  for  profit 
by  the  dangotnis  ageni^  ot  steam,  and  that 
in  BO  doing  It  exposes  pK^»er^  owned  bf 
olbers  sltaeito  vpoa  tbe  Une  <tf  ite  road  to 
unusual  hasaida;  hence,  as  between  tbe  rail- 
road company  and  sucfa  property  ownoa, 
tbe  statute  makes  the  oompany  liable  tor 
the  damages  caused  by  fire  from  Its  roglnee. 
But  can  it  be  malntidned  that  Ibe  insDrsnce 
company  occupies  the  same  position  as  the 
ownor  whose  propoty  Is  thus  exposed.  It 
may  be,  witbotit  hia  consent?  The  Insurance 
oompany  voluntarily  goes  upon  the  Use  of 
tbe  tBlboad.  and  Insures  pnpwty  espoaeA 
to  such  extraordinary  danger.  The  iasur- 
anoe  is  granted  for  premluma  presnmaUy 
oommmsutate  with  tbe  extraordinary  hax- 
ard.  The  insurance  company,  as  well  as  the 
railroad  company,  pursues  Its  business  for 
a  profit  Insurance  la  granted  for  a  oonrid- 
envtbm  against  flres  caused  by  the  opera- 
tion tit  Ifae  railroad,  as  wdl  as  against  flres 
otherwise  caused.  £b>w,  then,  can  It  be  said 
that  the  tamraooe  oompany  has  a  strong 
equitable  dalm  to  rdmbursamcnt  from  lb* 
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tOxtmd  comimiir  for  lowea  ocaflloned  by 
Ires  from  Its  trabu,  eapecfaU^  in  a  case 
rtiere  ttie  fire  ham  occurred  without  any 
luilt  or  n^iHgence  at  the  railroad  company, 
-a  purely  accidental  Are?  In  the  present 
ase  the  complaint  does  not  aUage  that  the 
allrood  company  was  guilty  of  any  negU- 
:ence  In  can^Df  fire  vrtdcai  destroyed 
be  caitQe  company^  hay.  nor  does  It  allege 
bat  plalntiffii  obtained  the  aailgnmenta  of 
he  catOe  otHnpany'B  dalm  In  oonslderatloD 
t  their  Insnrance  and  payment  for  the  prop- 
rty  destroyed,  nor  doea  it  allege  any  other 
QOltRUe  matter  to  iqAold  a  partial  aaslgn- 
nent  fnie  eTldenee  shows  that  the  rall- 
oad  company  had,  withont  notice  of  any 
unrance,  payment,  asetgnm«itt  or  snbroga- 
lon  on  tiie  part  of  ^alnttffs,  setaed  and 
latd  the  cattle  c<HnpaDy  at  least  a  part  of 
be  damages  occasioned  bgr  the  same  fire 
rtiich  destroyed  the  hay.  The  defendant 
ompnny  had  taken  a.  receipt  In  fan  sads- 
actlon  of  all  dalms  and  demands  occasioned 
ly  tlie  Are  oomplaltted  ot  Sndi  settlement 
Ms  had  wltti  an  agent  of  ttie  cattle  com- 
lany  irtio  had  full  knowledge  of  an  the  facts 
nd  drcumetances  of  the  case,  there  was  no 
iTldence  of  mlstske  or  flrand  In  the  procnre- 
aent  of  the  receipt,  and  sndi  settlement  and 
Miyment  appear  to  hare  taken  place  before 
he  assignments  to  tin  insniBnce  oompunles 
rare  executed.  Tto  objeotlona  to  a  recoT- 
rj  by  plaintiffs,  as  contended  for  by  comi- 
A,  may  be  stunmarlsed  as  foUows:  That 
:  daim  for  nnUquldated  damages  growing 
nt  of  a  slns^  canse  of  action  cannot  be 
pllt  op  into  two  or  more  ^Ims,  so  aa  to 
oake  a  par^  liable  to  tvro  or  more  actions, 
(ithout  his  consent,  unless  some  equitable 
onslderatlon  requires  such  a  division  of  the 
lamagcs,  and  4iat,  In  the  absence  of  such 
onsent  or  equitable  cmislderatlon,  the  set- 
lement  and  discharge  of  a  portion  of  sudi 
.  claim  Is  a  discharge  of  the  whole;  tiiat 
he  receipt  given  by  the  cattle  company  In 
[Ischarge  of  Its  claims  against  the  railroad 
ompany  was  In  the  nature  of  a  contract, 
ind  operated  as  a  rdease,  and  that  parol 
fTldence  waa  not  admissible  to  change  or 
•ary  the  tmns  of  such  Instrumeat,  except 
tpon  evidence  showing  that  the  same  was 
trocnred  by  mistake  or  fraud,  and  that  there 
vas  no  evidence  of  mistake  or  fraud;  that 
he  receipt  given  by  the  caittle  company  to 
he  railroad  company  waa  upon  Its  face  ot 
nch  a  nature  that  the  ca^e  conqiany  coold 
10  longer  have  maintained  any  action 
igalnst  the  railroad  company  for  the  loss 
>f  the  hay;  that  a  party  cannot  by  assign- 
Dent  acquire  rlj^ts  superior  to  those  pos- 
lessed  by  ttie  assignor  at  the  time  of  mak- 
ng  the  assignment;  and  that  the  same  prin- 
liple  applies  to  subrogation,— In  ahm-t,  that 
he  articles  of  assignment  and  subrogation 
vere  InvaMd,  because  at  the  time  of  tlieir 
Ksecntion  the  cattle  company  no  longer  had 
iny  claim  against  the  railroad  company. 
Sicid.  Sobr,  1  «;  1  OreenL  Bv.  i  275;  Onl- 


dagw  V.  Rockwell,  14  C<Ao.  469,  24  Pae.  Hep. 
C56;  Goon  v.  Knap,  8  N.  Y.  402;  Trask  v. 
Railroad  Co.,  2  Allm,  831;  Btwra  v.  Brooks, 
7  Jones.  (N.  0.)  98;  Railroad  Oo.  v.  Weich, 
82  m.  188;  Batdorf  r.  Albert.  S9  Pa.  St  61. 

We  do  not  decide  that  the  rec^pt,  oonsfd- 
mtng  Its  apparent  connection  with  BxhlUts 
1  and  2,  could  not  be  explained  so  aa  to 
■how  ttiat  It  was  not  Intended  to  Indnde  Hbe 
dalm  of  damages  for  the  hay,  nor  do  we 
tafdd  ttiat  a  part  of  an  entire  demaad  for  mt- 
Uqnldated  damages  growing  oat  of  a  aln^e 
act  or  transaction,  socai  as  was  disdosed  1^ 
the  evidence^  cannot,  In  oqnlty,  be  trans- 
ftared,  so  as  to  rest  a  rii^t  ia  aetlmi  to.  the 
transferee.  Our  condnsbm  Is,  howerer,  that 
the  only  rdUtf  to  -vrUA  plalnttffs  In  tills  ao* 
tton  are  entltied  Is,  in  lis  nature,  equitable, 
and  that,  in  order  to  recover,  the  facts  show- 
ing anch  eoidtles  nmst  bare  been  ideaded, 
in  substance,  as  eqntty  pleading  reqnlres. 
Bee  Bank  r.  Ford,  and  other  esses  above 
dted.  Since  the  facts  showing  such  equi- 
ties wwe  not  in  sny  nnmur  plsaded.  the 
evidence  did  not  correspond  to  the  allega- 
tions, and  was  not  snffldoit  to  snstatn  the 
issne  oa  the  pert  <a  pbdntlfts;  It  foOows 
that  th»  dedMon  of  the  trial  court  np«i  the 
law  and  the  facts  must  be  nphdd.  Th^ 
Judgment  of  tlie  district  ooort  Is  aeoocding- 
ly  afflrmsd. 


WILLIAMS  T.  WILLIAlf& 
(Sa^wne  Court  of  Odorado.  Oet  2,  1898.) 
AmU/— Rsqimiite  Haw  Bohik 
When  It  is  made  to  appear  that  the 
safety  opon  an  appeal  bond  has  become  Intnf- 
flclent,  the  court  Qavins  jurisdiction  of  the  ap- 
peal may  order  the  giving  of  a  new  bond  with 
suflici«it  surety  as  a  conditloD  to  the  main- 
tenance of  the  appeal,  and,  in  defonlt  of  com- 
pliance with  such  ordw.  may  ^»«miM  ^ih 
peal. 

(Syllabus  by  the  Court) 

Appeal   from    district    ooort,  Arapahoe 

county. 

Action  between  Bllsabeth  M.  Williams  and 
Kate  Williams.  From  the  Judgment  ren- 
dered, Elizabeth  M.  Williams  appealed.  Ap- 
pellee now  moves  for  a  new  appeal  bond, 
and.  In  default  thereof,  to  dismiss  the  .  ap- 
peal   Motion  granted. 

The  provision  of  the  Code  referred  to  In 
the  opinion  Is  as  follows:  "Sec.  888.  Ap- 
peals to  the  supreme  court  from  the  district, 
county  and  superior  courts  shall  be  allowed, 
•  *  •  provided,  the  i>arty  praying  for 
such  appeal  shall  by  himself,  or  agent,  or 
attorney,  give  bond  with  a  sufficient  surety, 
to  be  approved  by  the  court  from  which  the 
appeal  Is  taken  (or  the  clerk  thereof,  when 
the  order  granting  such  appeal  may  so  di- 
rect) and  file  In  the  office  of  the  clerk  of  the 
court  from  which  the  appeal  Is  taken  within 
the  time  limited  by  the  court,  which  bond 
shall  be  in  a  reasonable  sum  sufficient  to 
oovar  the  amount  of  the  Judgmrat  appealed 
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firom,  and  costs,  conditioned  for  the  paymeiit 
of  ttae  jndgment,  cost,  Interest  and  damages, 
In  case  the  Judgment  sball  be  affirmed,  and 
also  for  the  due  prosecution  of  the  appeal; 
and  the  oMlgee  iu  such  bond  may,  at  any 
time^  on  a  breach  of  tlie  oondltton  thereof » 
bare  and  maintain  an  action  at  law,  as  on 
other  booda.  Tba  supreme  court  may  in  its 
discretion  allow  defectlre  appeal  brads  to 
be  amended." 

Morri8<m,  X>e  Soto  ft  Macon,  tm  appellant; 
Lipscomb  &  Hodges,  for  appellee. 

BLLIOTT,  J.  AppeUee  moTes  for  an  or^ 
der  reqairlng  appellant  to  give  a  new  appeal 
btmd,  on  the  ground  that  the  sole  surety  on 
the  csrlginal  bond  has  become  InsolTent,  so 
that  the  bond  Is  no  longw  adequate  seiAirlty 
for  the  Judgment  appealed  ftom;  and  asks 
tiiat  In  deftmit  of  giving  such  further  bond 
Uie  appeal  be  dismissed.  The  motion  is 
supported  by  affldavlta  setting  forth  facts 
showing  Hiat  the  snrety  has  become  insol- 
Toit  sinoe  tile  wl^nsl  bond  was  accepted, 
lite  affldaTits  are  not  controrerted.  Coun- 
sel for  appellant  contend  that  this  court  Is 
powerless  to  require  a  further  bond  as  a 
condition  to  the  maintenance  of  the  ap[>eal. 
13ie  contention  is  that  when  an  appeal  has 
been  p^ected  by  the  giving  of  an  appeal 
bond  in  due  form,  and  wltb  sufficient  and 
approved  surety,  the  power  of  this  court  in 
respect  to  swOi  bonds  is  exhausted.  Section 
888  of  the  Code  requires  as  a  condition  to 
the  allowance  of  an  appeal  that  appellant  or 
his  rq^rescntatiTe  shall  "give  bmd  with  a 
suffldent  surety."  The  suffidau^  of  the 
surety  Is  to  be  determined  by  the  trial  court 
ot  its  dork  In  the  first  instance,  but  when 
the  appeal  is  pwfected  the  Jurisdlctfon  <a 
the  lower  eomt  ceases,  and  the  appellate 
court  is  Invested  wltti  the  necessary  juris- 
dlctioot  to  protect  the  rltfits  of  all  parties  to 
the  appeal  by  allowing  or  requiring  further 
i^peal  bonds,  nie  purpose  of  tiie  bond  with 
sufficient  surety  Is  to  Indemnl^  appellee  in 
case  Ids  Judgment  shall  be  aflb-med.  It  Is 
manifest  Utat  such  purpose  would  fan  If  ap- 
pellee were  not  pomitted  to  In^  upon  the 
oonllnuance  of  soch  security  xmtll  the  de- 
termination of  the  aHteoL  Hence  when  It 
is  made  to  appear  that  the  surety  has  be* 
oome  insufficient,  tlie  court  ha^ng  Jnrlsdic* 
tlon  of  the  appeal  may  orAer  the  giving  of 
a  new  bond  with  sufficient  surety  as  a  con- 
diti<m  to  the  maintenance  of  the  a^eal, 
and.  In  de&ult  of  compliance  with  such 
order,  may  dismiss  the  appeal  The  statu- 
tory provision  tiiat  "the  supreme  court  may 
allow  defecUre  appeal  bonds  to  be  amend- 
ed" vras  not  intended  to  limit  Qie  power  of 
the  q>pGilate  court  to  mere  defects  of  form. 
llieBe  vlevre  are  in  accordance  with  the  cur- 
rent of  authority  and  the  uniform  practice 
of  this  court  Elliott.  App.  Proc  H  366.  367; 
Jerome  t.  HcOarter,  21  WalL  17;  Ruscbanpt 
T.  Oarpenter,  88  Ind.  8Gtk   Appellant  will 


be  required  to  give  a  new  appeal  bond  con- 
ditioned according  to  law.  In  the  amount 
heretofore  required,  and  vrtth  surety  or  sure- 
ties to  be  approved  by  toe  clerk  of  this  court, 
within  30  days  from  this  dat&  In  deCanlt 
of  comidlance  vrlth  this  order*  Oie  aroul 
herein  will  stand  dismissed.  Motion  grant- 
ed. 


OmOAOO.  R.  I.  ft  P.  B.  GO.  V.  ORISHAN. 
(Supreme  Court  of  Columdo.   Oct.  2,  1803.) 
Rail  WAT  Cohfahibs  — AooiMim  AT  Cxossures— 
CoNTRiBUToar  NsauosHos  —  Failuu  id  Giva 

Signals. 

1.  Fallnre  to  ring  the  bell  or  blow  the 
whistle  at  a  crossing,  as  reqnired  hj  law,  doss 
not  render  a  railroad  company  liable  for  an 
accident  at  a  crossing,  unless  that  be  the  |nox- 
Imate  cause  of  the  injury,  and  there  be  no 
such  negligence  on  the  put  of  the  persw  in* 
Jnred  as  to  prevent  his  recovar. 

2.  Where  the  view  of  the  track  from  the 
hli^bwaj  is  obstructed,  or  the  crossing  fs  in 
other  respects  especiallr  dangerons,  it  Is  ttie 
duty  of  a  traveler,  aware  of  sudi  facts,  to  ex- 
ercise a  higher  degree  of  care  than  when  the 
view  Is  unobstracted)  and  If  ha  cannot  other- 
wise satis^  hlms^  that  It  Is  prudent  to  cross 
he  most  stop  and  ttsten  before  driving  ttas 
track. 

3.  Failure  to  give  the  statutory  rignals, 
or  running  the  train  at  a  too  rapid  rate  oi 
speed,  does  not  excuse  n^ligence  on  the  part 
of  one  injured  on  a  railniad  crossing. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Albert  Crisman  against  the  Chi- 
cago, Rock  Island  ft  Pacific  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

This  suit  was  brought  to  recov^  damag»4 
for  the  destruction  of  plalntHTs  wagon  and 
the  killing  of  his  horses  by  being  struck  b; 
nn  engine  of  a  passenger  train  belonglDp 
to  plaintiff  In  error  while  coming  east  on 
the  Kansas  Pacific  Railroad  at  a  {Mint  at 
or  about  the  Intersection  of  Market  and  For- 
ty-Fourth streets,  in  Denver.  A  Judgment 
was  recovered  in  the  district  court  of  Arapa- 
hoe coun^  for  the  value  of  the  team  and 
wagon. 

William  Harrison,  A.  B.  PattlsOT,  and 
Thomas  H.  Ed  sail,  for  plaintiff  in  error. 
Browne  ft  Putnam,  for  defmdant  In  error. 

OODDARD,  J.  It  appears  from  the  rec- 
ord  that  at  the  point  of  collision  there  were 
tour  tracks.  The  one  furthest  from  the  city 
is  designated  "the  transfer  track."  This  de- 
parts from  the  main  track  at  a  point  about 
750  feet  easterly  from  the  crossing,  and 
crosses  the  highway  at  a  potot  S67  feet  from 
where  the  occIdMit  occurred.  The  second 
track  is  a  sltUng,  whidi  crosses  the  hl^^hway 
at  a  distance  of  40  feet  from  the  main  track. 
The  third  track  Is  also  a  siding,  crossing 
the  highway  about  IK  feet  from  the  main 
track.  At  the  time  of  the  accident  ears  were 
standing  on  either  side  cf  the  highway  up- 
on all  of  these  tracks  except  tlte  main  track, 
and  so  obstructed  the  view  of  the  main  track 
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:  H  wu  dlfltenlt  for  a  penon  drtvlnff  on 

highway  to  see  a  train  apiiroachlnff 
a  the  cast  after  tbe  transfer  track  bad 
1  paaaed,  and  while  between  the  tranaf« 
k  and  the  main  trade.  Tb»  wason .  de- 
yed  was  a  oorcred  mlUc  wacDn.  loaded 
I  milk  CUM.  On  eUJur  elda  of  the 
Km  there  ware  sliding  doore,  with  a  win- 
'  in  fraot,  whtefa  hnns  upon  litngea,  and 
Id  be  opmoA  and  betted  op  at  t3ie  top 
be  oorer.  The  doom  and  window  were 
a  at  the  time  of  ttie  aeddent  One 
t^.  the  eerrant  of  defendant  in  cnor. 
»  was  driving  the  team  at  the  time  of 

acddent,  had  been  driving  orer  the 
1  for  fOnr  di^a  prerloofl  to  tbe  acddent. 

had  passed  orer  the  railroad  croBslng 
least  onoe  eadi  day  ddrbig  that  time, 
about  the  same  hour  tbe  acddent  oc- 
red.  There  la  a  sarlons  conflict  In  the 
lence  as  to  whether  tbe  whistle  was 
wn  before,  or  the  bdl  was  being  sound- 
tt,  the  time  of  tbe  acddent;  also  as  to 
manner  In  which  Nuney  approached  the 
iMng;  and,  the  jury  being  tbe  exclusive 
sea  of  the  credibility  of  the  witnesses 
of  the  wdght  of  the  evidence  Introduced 
n  these  qnestlons  of  tKt,  their  finding 
>eon  cannot  be  disturbed  unless  ^ror  In- 
ened  In  the  InstmctlonB. 
rror  la  assigned  upon  the  giving  of  In- 
LCtlon  No.  S,  wherein  the  court  attempts 
leflne  tbe  dutj'  of  a  railway  company 
approaching  a  erosslng.  and  Is  as  fol- 
b:  *Tlie  Jury  are  Instructed  that  If  you 

from  the  evidence  that  the  view  of  the 
road  track  over  which  the  defendant's 
n  was  approaching  at  the  time  of  the 
sed  accident  was  obstructed  by  box 
ght  ears  on  the  side  tracks  described  In 
evidence,  so  as  to  make  the  view  of  the 
reaching  train  impossible  or  difficult, 
1  the  omission  of  the  company  to  give 
lals  of  Its  approaching  train,  if  you  And 
i  omission  from  the  evidence,  was  negU- 
ce  on  the  part  of  the  defendant  so  as 
nake  It  liable."  This  Instruction  Is  er- 
ioas  in  declaring  the  company  liable  up- 
fallure  to  give  such  signals,  regardless 
the  fact  whether  such  failure  was  the 
dmate  cause  of  the  accident.  The  jury 
ht,  under  this  declaration  of  law.  If 
r  found  the  signals  were  not  given.  And 
Inst  the  company,  whether  the  accident 
I  in  any  measure  caused  by  such  fail- 

or  not;  and  also  In  disregard  of  any 
stlon  of  contributory  negligence  on  the 
t  of  the  plaintiff.  "Failure  to  ring  bell 
ilow  whistle  at  crossing,  though  required 
law,  will  not  render  the  company  liable 
»B  that  be  the  proximate  cause  of  the 
iry,  and  there  be  no  such  negligence  by 

plaintiff  as  will  prereut  his  recovery." 
d  V.  Railway  Oo.,  34  W.  Va.  53S,  12 
Bl.  Bep.  532;  Arts  v.  Railroad  Co.,  34 
a«  153;  Railway  Co.  v.  Jones.  76  111.  311. 
artber  mem  Is  j^redloatod  uoou  tho  r»> 


foaal  of  tbft  court  to  give  (he  following  lOr 
structloD,  as  prayed  for:  "If  Nnney'ft  view 
of  the  railroad  trade.  In  tbe  dhrectlon  from 
which  tbe  train  was  approaching,  was  ob< 
atmcted  to  such  an  extent  as  to  prevent  him 
from  seeing  the  approaching  train  from  the 
wagon,  then  he  was  bound  to  use  greater 
care  then  would  have  been  required  if  the 
view  had  been  unobstructed,  aad  should.  If 
Beceaaary,  have  stewed  the  team  and  listen- 
ed for  approadilng  traina  btfore  driving  oa 
llie  crossing;"  and  In  giving  It  with  the  fol- 
lowing modification:  "Provided  you  find  the 
defendants  were  not  guilty  of  gross  n^jl* 
gence,  such  aa  falling  to  ring  the  bdl  or 
give  any  notice  of  their  approacb,  or  running 
their  tmin  at  the  rate  ot  twenty  or  thirty 
mUes  par  hour."  The  degree  of  care  to  be 
uaed  by  a  travdor  in  croaslng  a  railroad  la 
measured  by  the  conditions  surrounding  the 
place  of  cmesing;  and  where,  by  reason  of 
obetruotlons,  his  view  of  tbe  railway  trade 
is  diut  off,  it  Is  his  duty  to  exercise  a  higher 
degree  of  csre  than  If  the  trade  is  opm  to 
view,  and  the  precautions  to  be  taken  must 
be  sudi  as  are  calculated  to  Inform  him  ot 
-tiw  fact  whether  a  train  Is  approaching  or 
not  In  Patterson  on  Ballway  Acddent  Law 
the  rule  Is  stated  as  follows:  "See:  177. 
Where  the  view  of  the  line  from  the  high- 
way is  obstructed,  or  the  orosslng  la  In  other 
respects  specially  dangerous,  It  Is  the  duty 
of  the  traveler  to  exercise  a  higher  degree  of 
care;  and  If  he  cannot,  by  looking  and  listen- 
ing, satisfy  himself  that  it  Is  prudent  to  cross 
the  llne^  he  must  stop,  or  he  must  adopt 
such  other  precautltms  as  ought  to  be  taken 
under  the  particular  drcumstaooes  of  the 
coscl"  The  supreme  court  of  Wisconsin,  in 
the  case  of  SeefcW  v.  Ballway  tkx,  70  Wis. 
216,  35  N.  W.  Eep.  278,— very  dmllar  hi  Ita 
facts  to  tbe  one  at  bar,— eaid:  "The  cases 
dted  oa  l>dialf  of  the  defendant  to  show 
that  plaintifT  diould  have  sb^ed  his  team 
and  listened  for  the  expected  train  seem  to 
us  to  come  nearer  this  case  In  their  facts 
than  Aose  dted  to  sustain  the  c^postte 
view."  And,  after  referring  to  a  number  ctf 
cases,  announced  the  role  aa  follows:  "The 
rule  to  be  dcdooed  from  Uieee  cases  is  this: 
If  tbe  view  of  a  traveler  on  the  highway  ap- 
ppoaehlng  a  railroad  croesing  Is  so  obetroct- 
ed  that  he  cannot  see  an  approaching  train 
In  time  to  rtop  his  team  before  colliding 
with  It,  If  he  knows  that  a  train  is  due  at 
ouch  crossing  at  or  about  such  time,  and 
if  ha  is  unable  to  hear  the  appntLCtting  train 
when  Ms  team  Is  in  motion,  whether  by  rea- 
son of  the  force  and  direction  of  the  wind 
or  of  noises  In  the  vicinity,  whether  made 
by  his  own  wagon  or  by  ottier  causes,  or- 
dlnaxy  care  requires  him  to  stop  his  team 
while  he  may  do  so,  and  listen  for  tbe 
train."  In  Ihe  case  of  Railway  Ck>.  Stom- 
mel,  (Ind.  Sup.)  25  N.  £.  Bep.  863,  it  is  said: 
"Where  one  approaching  a  railroad  croBslog 
neglects  to  avail  himself  of  every  opportu- 
nity to  look  and  listen,  and  carelessly  ven- 
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tnres  upon  the  trade,  and  la  Injured,  sucli 
roDduct  Is  of  Itself  sufficient  to  defeat  a  re- 
wvery.  If  a  railroad  crossing  Is  particularly 
dangerous,  and  requires  extraordinary  effort 
to  ascertain  whether  It  Is  safe  to  attempt 
to  pass  over  It,  one  familiar  with  the  lo- 
cality and  danger  must  use  care  proportion- 
ed to  the  probable  danger."  To  the  same 
dTeot  are:  Haas  t.  Railroad  Co.,  47  Mlcta. 
401.  11  N.  W.  Rep.  216;  RaQroad  Co.  t. 
Beale,  7S  Pa.  St  6M;  Whalen  t.  Railway 
Co.,  (Si^.)  12  N.  T.  Snpp.  527;  Merkle*  T. 
Railroad  Ca,  49  N.  J.  Law,  473,  9  AtL  Rep. 
6S0;  RaUroad  Go.  t.  Hfller,  2S  MldL  274; 
(Greenwood  t.  Railroad  Oo.,  124  Pa.  St  672, 
17  Aa  Rep.  188.  We  think  that  In  the  case 
at  l»r  the  plaintiff  in  «rror  was  entitled  to 
fbe  limtmetl<m  as  aAed,  and  that  the  same 
as  modified  was  clearly  errtweoua.  ^le  ques- 
tion of  ctmtrlbntory  negllgmce  does  not  de- 
pend iQKHi  what  the  defendant  company 
did  or  did  not  do.  bnt  iq»on  what  Hxmey  did 
under  the  drcunstences.  As  stated  In  2 
Rorer  on  Railroads,  1019:  "Except  In  tho 
courts  of  Georgia  and  nUw^  and  possibly 
Kansas,  the  doctrine  of  what  Is  called  'con- 
tributory negllg«ice^  la  hcAden  in  the  oourttf 
of  all  the  American  states;  also  In  the  fed- 
eral courts,  and  In  England.  The  principle 
upon  whidi  it  reeta  is  that  if  the  plaintiff 
suing  for  an  Injury  baa  in  any  manner,  by 
hla  own  wrong,  negUgenc^  or  want  of  or- 
dinary and  reaaonable  care,  directly— ttiat 
la,  proximately— contributed  to  the  injury 
complained  ot,  he  cannot  recover.  As  has 
beoi  said  by  that  eminent  Jurist  Lord  EUen- 
borongh,  •One  person  being  in  fault  will  not 
dlspMise  with  another's  ndng  ordinary  care 
for  hlmaelf.'**  "Failure  of  employes  of  a 
rallroi^  company  In  diarge  of  a  train  ap- 
proaching a  crosring  to  sound  the  whistle 
and  ring  the  bell,  as  required  by  statute, 
does  not  ezcose  want  of  care  by  one  croaa- 
Ing  the  tratik,  and  doea  not  mter  Into  the 
question  of  wmtributory  negligence  on  his 
part"  Rallmy  Co.  t.  Btommel,  aupia.  See, 
aSao,  Sdiaefert  t.  Railway  Co.,  62  Iowa,  624, 
17  N.  W.  Rep.  898;  RaUroad  Co.  t.  Housttm, 
9B  n.  8.  687;  Botterfleld  t.  Railroad  Corp., 
92  Blasa  6S2;  r.  Railway  Co.,  41 

N.  T.  293;  Flemming  RaUnmd  Ca,  48 
CaL  253;  Ernst  r.  Railroad  Oa,  89  N.  Y.  61. 

A  careful  examination  of  Ihft  adjudicated 
cases  on  this  subject  aatlsflea  ua  that  the 
taw  la  aettlea  beyond  dispute  Aat  ne^lgence 
on  the  part  of  a  railroad  company  will  not 
excuse  a  traveler  approaching  a  crossing 
£rom  naing  proper  care  on  his  part  to  arold 
danger,  and  flist  there  can  be  no  recovery 
If  lA  taOa  to  do  so,  If  audi  ftUlure  oontrlb- 
utea  to  the  Injury.  A  qualifleatlQn  ot  fhla 
rule  pertains  only  In  cases  where  the  rail- 
road company  has  notice  of  the  dangmus 
dtnatlon  of  the  party  Injured  In  time  to 
a.viM  a  cfrtUslon  by  the  exerdse  of  ordinary 
care,  and  is  "guilty  of  such  conduct  as  win 
imply  an  Intent  or  willingness  to  cause  the  In- 
jniy."  Railway  Oo.  t.  Hunter,  88  Ind.  836; 


RaUway  Co.  v.  Cramner,  4  Colo.  S34.  No 
such  state  of  facte  ezlste  In  this  case.  Tbe 
uncontradicted  evidence  shows  that  the  en- 
gineer could  not  have  seen  the  team  In  thne 
to  avoid  the  colllslMi.  and  It  Is  not  contem* 
plated  by  this  InstrucUon  that  sudi  was  the 
fact;  but  the  gross  ne^igence  referred  to 
was  In  the  failure  to  give  the  idsnali^  and  la 
running  the  train  at  a  raiM  rate  of  mpeei. 
The  Instruction  as  modified  is  a  ndaappOca* 
tlou  of  this  principle  upon  tb»  facta  In  tlds 
case,  and  was  dearly  error  pre;]udtdal  to 
plaintiff  In  error.  The  Judgment  la  revmed. 
and  ^use  remanded  for  a  new  trial. 


CHICAGO.  R.  I.  ft  P.  R.  OO.  V.  NUNET. 
(Supreme  Court  of  Colorado.    Oct  2,  1393.) 

RULWAT  COMPASrBS  — -ACCIDBIfTS  AT  CBOBSIXeS— 
CONTKIBUTORT  NbOLIQINOB— ErFBCT. 

Gross  nesUgeoice  on  the  part  of  the  rail- 
road company  does  not  excuse  negligence  on 
the  part  of  one  injured  at  a  railroad  croesiiif. 

Error  to  district  court,  AT^;iahoe  coaniy. 

Action  1^  Bdward  Money  agiUnat  Uie  Ghl- 
cago.  Rock  Island  ft  Pacific  Railroad  Com- 
pany for  peramal  Injuries.  Judgment  for 
plaintiff,  and  deflendant  bringa  error.  Re- 
versed. 

PlaintifTa  dalm  la  baaed  npon  the  aame 
fftcte  shown  In  caae  No.  2,730,  Railway  Co. 
T.  Crismaik,  84  Pac.  R^  286. 

WlllUun  Harrlscui,  A.  B.  Pattlson,  and 
Tfaomaa  H  EdsaU,  for  plaintiff  in  enor. 
Browne  &  Putnam,  fur  defoidant  In  error. 

OODDARD,  J.  Error  la  apeclally  pred- 
icated, uptm  the  refusal  ot  the  court  to  give 
the  following  Inatructlott  aa  prayed  for: 
"Before  the  idalntlff  can  recover  he  must 
show  (1)  that  the  d^endant  was  guilty  <tf 
negligence;  (2)  that  Nimey  was  not  guilty  of 
ne^lgence,  and  could  not  have  avoided  die 
ctdlldoa  1^  the  use  of  ordinary  cajre  on  hli 
part,  for,  If  he  could  have  avoided  the  ac- 
ddent  1^  the  use  ot  ordinary  can,  then  It 
is  Immaterial  whether  defendant  waa  guilty 
of  negligence  or  not,  and  In  such  caae  plain- 
tiff cannot  recover."  The  court  gave  it  with 
these  wMda  Inserted:  "Unleaa  auCh  negll- 
genee  was  grafla."  The  Inatnictloa  is  ob- 
Jectl<»iable  In  ao  tar  as  It  cast  the  burden  ci 
proof  npon  Nuney  to  alyvw  that  he  waa  not 
guUty  of  omtributoiy  ne^igenoe,  but  in 
other  respecte  correct^  expressed  Oie  law. 
It  waa  not  refnaed,  howevo;  on  that  ground, 
but  given  aa  modified.  This  modification  was 
dearly  erroneous,  aa  applied  to  the  facte  of 
th9  eaae.  As  waa  aald  in  the  Oaae  of  Crls- 
man,  Inftn,  that  "n^genoe  on  the  part  of 
a  railroad  company  will  not  excnse  a  trav- 
eler approadilng  a  rrotUng  from  uring 
pn^er  care  on  his  part  to  avoid  danger,  and 
that  there  oan  be  no  recovery  If  be  falls  to 
do  so,  if  sudi  failure  oontribatea  to  the  in- 
Jury.  A  quallficatloo  of  this  rale  pertalni 
<Mily  in  caaca  whera  th*  rallnoad  ffwap^-f 
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a  notice  uf  the  daikgeroos  sltoatloD  of  the 
rty  Injured  In  time  to  avoid  a  colIiHloo 
}  exercise  of  ordinary  care,  and  U  'follty 
such  conduct  as  will  imply  an  Intent  or 
llingneaa  to  cause  the  injury.*  No  BUch 
ite  ot  facts  exists  in  this  case."  We  think 
i  oourt  also  orred  In  refusing  the  tMow- 
l  instruction,  asked  by  plaintiff  in  error: 
;  Nuney's  Tiew  of  the  railroad  track,  in 
i  directiwi  from  whicii  the  train  was  tip- 
>achlng,  was  obstructed  to  sndi  an  extent 
to  prevent  him  from  seeing  the  approadi- 
;  train  from  the  wagon,  then  he  was  bound 
use  greater  care  than  would  have  been 
lulred  If  the  view  had  been  unobstructed, 
d  should.  If  neoessary.  have  stopped  the 
utt,  and  Ustened  for  approaching  trains, 
rore  driving  <n  tike  crosalDX.'*  Ballway 
.  V.  Ortsman,  84  Pae.  286.  In  that 
le  we  held  that  this  instruction  as  asked 
mid  have  beoi  given,  and  that,  as  given 
srein,  am  modlfled,  was  ernneous.  Under 
i  law  as  ttiereln  declared,  this  judgment 
tst  be  reversed,  and  cause  remanded  for 
lew  triaL 


rBRBTT  T.  OREGON  S.  L.  ft  U.  N.  RY. 

CO.* 

Saimme  Gourt  of  Utah.    Aag.  30,  X803.) 

BRIERS— WbO  iAI  PASaSNOKRS  —  LIA.BIUTT  TO 

Trkspasbbb  roB  Obobs  NEoueBiiCB. 

1.  Where  a  person,  believing  be  has  a 
ht  to  do  BO,  rides  on  a  freight  traia  with  the 
isMit  of  tihe  eondnctor  in  charge,  and,  while 
ridiag,  is  iDjured  through  the  Degllgence  of 
i  trainmen,  Uie  company  is  liable  to  him  as 
[Muuenger,  though  such  train  be  one  which, 

the  rules  of  the  company,  was  not  allowed 
carrypassengera. 

2.  where  plaintiff  was  injured  through  flie 
tat  neglisence  of  defendant's  trainmen,  who 
1  kuowledee  that  he  was  on  the  train,  de- 
idant  is  UablB  for  the  injoiy,  even  if  the 
Intiff  was  a  trespasser. 

Lppeal  from  district  court.  Salt  Lake  ootm- 

a  S.  Zane.  Justice. 
Lction  for  persraal  bkjurlea  by  George  Br- 
Ftt  against  the  Oregon  Shwt  Line  &  Utah 
rthem  Railway  Company.   Plaintiff  had 
Igmeni;  and  defendant  appeals.  Afflzmed. 


Vllllams  ft  Van  Oott.  tor  appellant 
r  Ferguson,  tor  respondoit 


Bar> 


tARTGH,J.  The  plaintiff  in  this  case 
ims  damages  for  personal  injuries,  al- 
ed  to  have  been  received  while  a  pas- 
Lger  on  defendant's  train  at  North  Salt 
ke.  The  jui7  rendered  a  verdict  In  his 
ror  f^r  the  sum  of  $4t500,  and,  upon  judg- 
nt  being  entered  for  that  amount,  the  de- 
idant  appealed  to  this  court  The  evi- 
ice  shows  substantially  tliat  the  plainUff 
i  been  in  the  employ  of  the  defendant,  as 
■tlon  hand  and  section  foreman,  for  a  pe- 
d  of  about  eight  years,  and  on  the  day 
the  accident  was  so  In  Its  employ,  as  sec- 
a  foreman,  at  ttie  dty  of  <^en,  Utah; 

ilolitiiriug  denied. 
V.M1  .nu.3— 19 


that  on  that  day  he  received  word  from  bis 
fiimfly,  who  resided  at  Salt  I«ke  City,  that 
sevwal  of  his  childroi  were  8l(^  witit  dlph- 
thwla,  and  wore  quarantined;  that,  after  he 
quit  work  in  the  evening.  It  being  about 
dark,  and,  being  too  late  for  defendant's 
passenger  train,  he  wrait  to  a  freight  train, 
where  he  saw  a  man  with  a  lantern,  who 
told  him  that  he  was  the  conductor;  that, 
afto:  giving  this  man  a  dollar  to  be  allowed 
to  ride  on  the  train  to  Salt  Lake  City,  he  as- 
sisted plaintiff  Into  a  tiox  car,  partially 
filled  with  brick,  claiming  thlit  the  caboose 
was  fnll;  that  in  this  car  he  rode  to  North 
Salt  Lake,  where  the  same  man  hdped  him 
out  and  into  the  caboose;  that  after  he  was 
In  the  caboose  the  conductor  and  two  othw 
employes  came  In,  but  made  no  objections 
to  hla  being  there;  that,  shortly  after  the 
ocAdnctor  and  employes  went  out  of  the 
caboose,  the  switch  engine  ran  freight  cars 
against  It,  witliout  giving  any  signal,  and 
with  sndi  f<»rce  as  to  produce  a  violent 
shock,  which  caused  the  injuries  complained 
of;  that,  after  the  eoUlsIWi,  the  empli^es 
re-entered  the  caboose,  and  found  the  plain- 
tiff lyhig  on  the  floor,  stunned  and  seriously 
Injured:  that  It  had  been  the  custom  of  de- 
fendant to  carry  passengers  on  frei^t  trains, 
except  on  extra  freight  trains,  and  on  these 
passengers  could  be  permitted  to  ride  the 
train  dispatcher,  but  iiLaintiff  did  not  know 
he  was  oa  an  extra  train;  that  the  fare  on 
pBueoga  trains  from  Ogden  to  Salt  lake 
City  was  91.7s,  but  plaintiff  dalms  he  did 
not  know  the  tan  <m  flrelght  trains.  It  was 
admitted  on  the  trial  that  the  engineer  of 
the  BwltdL  engine  and  the  other  emph^es 
In,  the  train,  if  present,  would  testify  **that 
lliey  were  negligent  In  caushig  the  train  in 
Question  to  strike  against  the  caboose  as  vio- 
lently as  it  did."  In  view  ot  the  facts  and 
dream  stances  thus  jtroved  on  the  trial,  the 
court  In  the  course  of  Its  enlarge,  instruct- 
ed the  Jury  as  follows:  "If  yon  bdleve, 
from  a  preponderance  of  the  evidence  that 
ttie  idalntiff  was  In  Hie  car,  commonly  called 
the  'caboose,'  of  th»  defendant  at  North  Salt 
lAkc^  and  that  he  was  thne  In  good  faith, 
and  under  circumstances  authorising  blm  to 
bdleve  that  he  was  tiiere  lawfully,  and  that 
he  had  a  rigbt  to  ride  In  the  caboose,  and 
that  he  was  wlltaont  fault  and  that  ttie  de- 
fendant wsf  Kinty  of  ne^lgouie,  which 
caused  the  injury  to  him,  tlien  yon  should 
find  a  verdict  for  the  i^bttlff.  On  the  con- 
trary, If  you  find  Uiat  the  plaintiff's  negli- 
gence in  any  degree  contributed  to  the  in- 
jury, then  you  should  find  a  vwdlct  for  the 
defendant" 

Counsel  for  ^pellant  Insist  that  the  mate- 
rial question  In  this  case  Is  as  to  whether 
plaintiff  was  a  passenger,  and  that  this  in- 
structioa,  to  the  effect  that  If  he  was  in  the 
caboose  In  good  faith,  and  believed  he  was 
lawfully  there,  and  had  a  rl^t  to  ride  there, 
etc..  was  errweous,  and  presented  an  Imma^ 
terlsl  Issue  to  the  Jury.  If  it  were  conceded 
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that  he  tras  not  lawfally  In  the  box  car, 
flomd  It  be  saia  that  he  was  not  lavttiOj  In 
the  otiMose?  He  was  there  wtth  tbe'  Jouml- 
edge  of  the  ooDauctor  who  had  chazge  of  the 
train.  II  this  waa  an  extra  train,  on  whidti 
pmeagna  were  not  allowed  to  ride,  it  was 
file  eoodactbr^  duty  to  taifonn  him,  and  re- 
qaeet  him  to  leave  In  aecoidanoe  with  the 
resnladlinia  oC  ttie  defendant;  and,  If  plain- 
tiff had  disregarded  such  requeat,  the 
dnctor  could  bare  lavfolly  removed  him,  na- 
ins  no  mwe  fbn»  than  vaa  necessary  for 
<thst  irarp0B&  TtM  oimdnctOT  fiUIlns  to  do 
<Us,  It  mnat  he  preaamed  that  the  plaintiff 
was  ri^tfoUj  there.   A  EaOnad  company 
haa  a  r^t  to  dealgnato  ^tdi  of  Ita  freight 
trains  ehall  carry  passengers,  and  which  Shall 
net.  It  has  a  t^ht  to  make  regolations,  and 
when  so  made,  they  are  Undlng  on  Its  serr- 
anta.  Those  rtffing  oa  its  trahu  are  not  pre- 
sumed to  hnow  tiiem.  It  Its  serrants  neglect 
or  violate  tbem,  and,  becanae  of  bu<^  neglect 
or  vlolatioti.  hijary  results  to  strangers,  the 
company  vlll  be  liable.  Xt  emplc^  Its  serv'- 
anta.  and  luu  1h«  power  of  removal,  and  the 
law  la  that  the  principal  Is  bonnd  by  the  acts 
ot  his  ag^ts.  HIa  liability  does  hot  necessa- 
rily arise  becanse  of  any  contract  or  privity 
between  him  and  the  party  injured,  nor  la  It 
affected  by  any  relation  eiiating  betweoi  the 
parties.  It  la  true,  in  many  instances  such 
liability  Is  founded  on  contract,  as  where  a 
traveler,  by  stage  coach.  Is  Injured  through 
the  negligence  of  the  driver,  or  where  the 
owner  of  a  public  conveyance  undertakes  to 
carry  persona  or  proper^,  and  Injury  results 
through  the  negligence  of  his  agents.  Here 
an  action  win  lie  agalnat  the  owner  founded 
on  contract  Then  thete  are  numerous  other 
cases  where  an  action  wUl  Ue  against  the 
principal  fbr  Injury,  caused  by  the  negligence 
of  his  servant,  wholly  Irrespective  of  any 
contract;  as  where  <m»  Is  lawfUly  <m  the 
highway,  and  a  servant  carelessly  drives  a 
v^de  against  him,  and  lnjiu%a  him.  And, 
generally,  the  mastn  la  liable  txnr  the  n^l- 
gence  of  his  servant  so  long  as  the  servant 
acta  vlttiln  tiie  acope  of  bis  employment; 
and  this,  irrespective  ol  any  contract  ex- 
press  or  Implied.   Tbs  nuudm  "respondeat 
superior"  applies  to  the  class  of  cases  like 
i!ba  (me  under  oonslderatlcm.  It  makes  the 
acts  of  the  agent  the  acts  of  the  principal, 
and  upon  tills  depoids  the  safety  of  third 
persons  In  th^  dealings  with  ag^ts.  It  la 
founded  on  public  policy  and  convenience. 
To  determine  the  liability  of  the  principal  for 
the  negUgmt  act  of  Us  agent,  it  Is  necessary 
to  Inquire,  not  as  to  whether  the  agent  was 
authorized  to  do  the  act  fnmi  which  the  In- 
jury resulted,  or  whether  the  act  waa  done  In 
vhAitloa  of  the  principal's  instmctiona  or 
Rgulatioas,  but  aa  to  wheOier  the  act  waa 
dime  by  the  tgmt,  within  the  scope  of  his 
employment  Btoey,  in  hia  work  on  Agency, 
In  sectim  452,  says:  "It  is  a  general  doctrine 
Qt  law  that  alttiontfl  the  principal  is  not  or^ 
dtauuOy  liable  (for  he  sometimes  Is)  in  a  031m- 


Inal  salt  fw  the  acts  at  misdeeds  of  hla  agmt, 
unless,  indeed,  he  has  authorized  or  co-o^ter- 
ated  in  ttiose  acts  or  misdeeds,  yet  be  la  htSA 
llaUe  to  Ihhrd  persons  in  a  dvfl  salt  Ah-  the 
frauds,  deceits,  conceal  men  ts,  mlvepresenta- 
tlons,  torts,  ne^gaices,  and  otttw  maU^ 
Sancee  or  misfeasances,  and  omissions  of  do- 
ty of  his  agent  In  the  coarse  of  his  employ- 
mmt,  although  the  principal  did  not  author- 
ise or  justify  or  participate  In,  or  taideed 
know  of,  SDiA  miscimduct.  or  even  If  he  foiv 
bade  the  acts  or  disapproved  of  them."  The 
leamed  auflwr,  In  the  same  section,  states 
the  reason  upon  whldi  the  law  is  foonded  as 
follows:  "In  all  cases  the  role  apiriles.  *re- 
spondeat  superior,'  and  It  Is  founded  upon 
public  poIl<^  and  convenience;  fbr  In  no  otlier 
way  could  there  be  any  safety  to  third  pep- 
sons  tn  thehr  dealings,  either  diteeOy  with 
the  principal,  or  IndlrecOy  with  him*  through 
the  Instrumentality  of  agoits.  In  every  such 
case  the  principal  holds  ont  his  agent  as 
competent  and  fit  to  be  trusted;  and  th«e- 
by.  in  effect,  he  warrants  his  fldetlty  and 
good  condufft  In  all  matters  wittdn  the  scope 
■of  his  agency."  The  same  doctrine  la  laid 
down  by  Mediem  In  his  work  <a  Agency, 
(section  784.)  The  oondoctor  of  the  train  in 
question  waa  the  a^ant  of  the  defendant 
If  the  plaintiff  was  wnmgfiilly,<n  the  train. 
It  was  Ua  duty  to  so  inform  him,  and  re- 
move him  tiiocfrom,  which  removal,  so  tai 
as  the  evldoioe  shows,  wonld  lutve  av<Med 
the  injury.  His  n^lect  in  doing  this  la  tbe 
neglect  of  his  principal,  la  tbia  view  of  the 
case,  the  plaint^  waa  lawfully  on  the  train, 
and  the  court  did  not  m  In  its  apidlcatitm 
of  the  law,  aa  presented  In  the  above  Instroo 
tlon.  Where  a  company  has  adopted  the  sys- 
tem of  carrying  passengers  on  part  of  Its 
freight  trains,  and  a  persmi.  In  good  faith, 
goes  on  one  whlA  Is  not  allowed  to  cany 
passengers,  not  knowing  It  to  be  such  a  train, 
and  is  allowed  to  remain  there  by  the  agent 
of  the  company,  he  win  be  entitled  to  aU  tlie 
rl^ts  and  remedies  ttf  a  person  lawfully  oa 
sndb  a  train  which  does  carry  paasmgers.  It 
Is  the  duty  of  the  company  to  caxrj  him 
safely.  Brery  person  riding  In  a  rallnMid  car 
ts  preaamed  to  be  there  lawfully,  and  the 
burden  is  upon  the  carrier  to  show  affirma- 
tively that  he  vaB  a  trespasser.  RaUioad 
Oo^  V.  Dethy,  14  Hvw.  468;  BaUroad  Ga  v. 
BodbM,  B7  Fa.  Bt  889;  Whitehead  v.  Bsflway 
Oo..  99  M;&  263,  11  B.  W.  Rep.  761;  XacsS  v. 
Railway  Oo.,  88  Wla.  41;  RUlmart  Oa  v. 
MuhUng,  80  HL  9;  Bretherton  v.  Wood,  3 
Brod.  ftB.54. 

Under  the  evidence,  as  disclosed  by  the 
record  In  this  case,  the  third  histniction,  on 
toe  question  of  groas  negllgraice,  was  proper- 
ly given  to  the  juiy.  The  evidence  shovs 
that,  after  tibe  plaintiff's  positiim  was  known 
to  the  defendant;  It  ran  ita  ears  against  ttie 
caboose  bi  such  a  vl<Aent  manner  aa  to  throw 
him  to  the  flow,  an^  when  found,  he  was 
mconadous  and  Senttiy  mjured.  Under 
such  drcumatances,  the  Jury  bad  a  il^t  to 
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:  on  flie  qoestlon  of  gross  ne^lgence,  for, 
L  If  the  plaintiff  was  a  treepasBer,  the  de- 
aut  bad  no  rigbt  to  carelesslj  and  reck- 
y  Injure  blm.  In  any  event,  It  was  Ua- 
for  gross  negligence.  Railroad  Oo.  v. 
Bt,  93  U.  3.  291;  Waterbnry  v.  Railroad 
17  Fed.  Rep.  671;  McGee  r.  Railway  Co., 
lo.  206,  4  S.  W.  Rep.  788. 
lunsel  for  appellant  further  Insist  tliflt 
plaintiff  was  guilty  of  contributory  neg- 
ice  In  getting  on  the  tralA  and  Into  the 
>ose  In  question.  The  contributory  neg- 
ice  complained  of  Is  that  the  plaintiff 
t  on  one  of  defendant's  trains  which 
not  allowed  to  carry  passengers.  If 
Is  ne^gence  per  Be,  th«i  It  may  be 
of  evety  person  who  Is  Injured  on  a 
a  that  be  was  gnllty  of  negligence,  for 
he  not  gone  on  the  train  he  would  not 
s  been  Injured.  The  fact  of  the  plain- 
going  Into  the  caboose  was  not  such  an 
as  would  make  him  goilty  of  negligence 
ss  he  was  there  after  being  admoniBhed 
longer,  or  In  disregard  of  his  perilous 
tion,  knowing  It  to  be  such;  but  no  such 
Itlon  or  disregard  appears  from  the  evl- 
:e.  On  the  contrary,  the  reasonable  In- 
nce  to  be  drawn  therefrom  is  that  be 
In  the  caboose  with  the  consent  of  the 
Inctor  and  other  serrants  of  the  defend- 
Thls  was  a  question  of  fact  to  be  de- 
ilned  by  the  Jury.  But  even  If  he  were 
ty  of  negligence,  as  claimed,  this  would 
I  the  defendant  nothing  If,  by  the  use 
rdinary  care,  after  his  position  had  been 
ovared,  the  Injury  could  have  been  avoid- 
To  hold  otherwise  would  be  to  permit 
party  wbo  Is  guilty  of  l^e  first  negll- 
;e  to  be  willfully  and  wantonly  Injured 
:he  other.  '*It  Is  now  perfectly  well  set- 
that  the  plaintiff  may  recover  damages 
an  injury  caused  by  the  defendant's  neg- 
ice,  notwithstanding  the  plaintiff's  own 
igence  exposed  blm  to  the  risk  of  lu- 
,  If  such  Injury  was  proximatdy  caused 
:he  defendant's  omission,  after  becoming 
re  of  the  plaintiff's  danger,  to  use  ordl- 
T  care  for  the  purpose  of  avoiding  Injury 
dm.  We  know  of  no  court  of  last  re- 
in which  this  rule  is  any  longer  disput- 
although  the  same  mle,  in  snbstance, 
Inaccurately  stated,  has  been  made  the 
ect  of  Btrennoos  controversy."  1  Shear. 
;.  Neg.  I  99.  In  Northern  Cent  Ry.  Co. 
State,  29  Md.  420,  the  court  said: 
ough  theWeceased  may  have  Incautlous- 
otten  upon  the  track  of  defendant's  road, 
tt  he  could  not,  at  the  time  of  the  col- 
n,  by  the  exercise  of  ordinary  care,  have 
ded  the  couBeqiiences  of  the  defendant's 
Igenoe,  assuming  that  there  was  suda,  the 
t  to  recover  exists.  If,  however,  by  or- 
iry  care,  he  might  have  avoided  the  con- 
lences  of  such  negligence  on  the  part  of 
defendant,  he  would  be  the  author  of 
own  misfortune,  and  therefore  no  action 
Id  lie.  The  obligation  Is  mutual  to  use 
I  to  avoid  the  consequences  of  each 
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other's  negligence,  the  whole  matter  being 
for  the  determination  of  the  Jury,  as  to 
whose  ne^gence  and  want  of  care  consti- 
tuted the  proximate  and  direct  cause  of  the 
Injury."  Wagner  t.  Railway  Co.,  97  Mo. 
512,  10  S.  W.  Rep.  4S6;  Davles  r.  Mann.  10 
MeeB.  &  W.  545;  Railroad  Go.  v.  Btil],  19 
BL  409;  Dunn  v.  Railway  Co.,  58  Me.  187; 
Coasting  Oo.  v.  Tolson,  189  IT.  8.  551,  11 
Sup.  Ct.  Rep.  658;  Greed  v.  Railroad  Co.,  86 
Pa.  St  139. 

The  appenant  also  assigned  as  error  the 
excluding  from  the  evidence  of  the  state- 
ment "I  supposed  he  was  a  car  repairer." 
This  was  made  by  a  brakeman  In  giving  tes- 
timony as  to  seeing  the  plaintiff  on  the  ca- 
boose before  the  accident,  and  in  assigning 
his  reasons  for  saying  nothing  to  blm.  The 
only  purpose  this  statement  could  serve 
would  be  to  excuse  the  brakeman's  own  neg- 
lect which  could  be  of  no  advantage  to  the 
defendant  It  was  therefore  Immaterial 
and  Inadmissible.  There  are  numerous  oth- 
er errors  assigned,  but  we  think  they  are 
Insufficient  to  disturb  the  verdict  The  Judg- 
ment Is  affirmed. 

MINER,  1.,  concnn. 


TOUSET  et  ml.  v.  BTZBL  et  kL 
(Sopreme  Coort  of  Utah.    Ang.  80,  1803.) 
Rjui^BiTATa  Brokbrs— CoHiOBBiONa— Nsw  Tbiix 

— DlBOaSTIOK  Ot  COOHT. 

1.  The  commissioa  of  a  broker  employed 
to  find  an  absolote  purchaser  of  projKTty  at  a 
Bpecifled  price,  on  termi  agreeable  to  the  sfeUer, 
is  not  earned  by  procuring  a  person  who  is 
willing  to  wecute  a  contract  by  which  It  is  op- 
tional with  him  to  make  the  payments  specified 
therein;  and,  on  his  failure  to  do  so,  toe  con- 
tract becomes  void,  and  he  merely  forfeits  the 
amount,  if  any,  already  paid. 

2.  Granting  a  new  trial  because  of  the  in- 
sufficiency of  evidence  la  within  the  discretion 
of  the  trial  court  and,  wb«re  no  abuse  of  dis- 
cretion is  apparent  the  order  will  not  bs  dis- 
turbed OQ  appeal. 

Appeal  from  district  court  third  district; 
C  8.  Zane,  Justice. 

Action  by  George  H.  Tonsey  and  A.  B. 
De  BIcqles,  copartners,  against  George  A. 
Btxel,  David  B.  Moore,  Jobn  C.  Weeter,  and 
Joseph  Armstrong,  to  recover  compensation 
as  real-estate  brokers.  Plalntifb  had  Judg- 
ment and  from  an  order  granting  a  new  trial 
they  appeal  Affirmed. 

Marshall  ft  Royle,  for  appellants.  P.  L. 
Williams  and  Loofbourow  &  Kahn,  tor  re- 
pendents. 

MINER,  J.  Plaintiffs  brou^t  this  action 
upon  a  verbal  contract  alleging  that  the 
defendants  agreed  with  plalntltTs  that  if  aaid 
plaintiffs  would  find  and  produce  to  them 
a  purchaser  for  the  North  Star  mining  daJm, 
upon  terms  that  should  be  agreed  upon  be- 
tween themselves  and  said  purchaser,  de- 
fendants would  pay  to  the  plaintiffs  10  per 
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cent  of  the  j/nnSam  mfmey  that  nld  pu^ 
cSuuer  should  agree  to  pay  aa  compensation 
for  tlielr  awvlcea  fai  the  premlaes;  that,  In 
pnraoance  of  «ach  agreement,  the  plalntUEa 
ftnmd  audi  punduser  In  Bloe  and  G^er; 
that  ther  produced  Bice  and  G^der  to  the 
defuidants,  and  that,  ao  brought  bother. 
Bice  and  Gelder  and  the  defendants  agreed 
upon  the  price  and  terma  of  sale;  that  the 
price  80  vn^eed  upon  was  f20,000;  that 
phdntifla*  ccuumlsalon  therew  was  92,000, 
which,  thoogh  dttnanded,  had  not  been  iwid. 
The  defendanta  answoed,  dutTlng  the  al- 
legatlMu  In  the  complaint.  A  Jury  tidal  then 
was  had,  and  a  verdict  rendered  for  the 
plaintiff  in  the  nun  of  92.000.  The  defend- 
ant entered  a  motion  for  a  new  trial,  baaed 
ujfon  all  tbB  statutory  grounda.  The  prln* 
cipal  sxound  relied  upon  waa  that  the  evi- 
dence waa  insufficient  to  Justify  the  Terdlct 
Upon  a  full  hearing  the  court  bdow  made 
an  order  granting  the  defendant  a  new 
trial,  ftom  whldi  order  aHtellanti  (plaln- 
tlfEB  below)  appeal  Several  wltneaaea,  to- 
eluding  the  plain tlSs,  were  ewom  on  their 
bdiolf,  and  from  sndi  testimonsr  It  appears 
that  plalntlfb  were  to  find  purchasers  for  the 
property  at  a  price  of  920,000,  on  terms  to 
be  agreed  i^on  by  the  defendants;  that  on 
Uondaj  night,  October  27,  1890,  they  ef- 
fected a  meeting  between  the  alleged  pnr^ 
chasers,  Bice  and  Gtelder,  and  Uie  defend- 
ants, at  the  Chmttnental  Bxiteit  and  that  at 
that  meeting  they  agreed  upon  everything 
with  reject  to  the  sale;  that  said  Bice  and 
Gdder  agreed  absolutely  and  unconditional- 
ly to  pay  the  mm  of  920,000,  on  the  follow- 
ing terms:  ^SOO  cash;  94,600  on  or  before 
80  days;  98,600  on  or  b^tore  6  nHmOis;  and 
the  balance^  ot  96.S00;  in  June.  And  It  was 
then  agreed  that  Gelder  should  put  said  con- 
tract in  writing,  and  have  it  ready  io  be 
signed  by  all  the  parties  next  morning  at 
10  o'clock.  The  understanding  waa  that  the 
sale  was  to  be  abaolute,  and  not  merely  an 
option  on  the  property.  In  accordance  with 
this  arrangement,  the  parties  met  again  on 
the  following  morning,  October  28,  1600, 
and  Gelder  presented  the  writing  which  he 
had  drawn  up.  Siu^  proposed  contract 
reads  aa  follows:  "Know  all  m&a  by  these 
presents,  that  Geoige  A.  Btzel,  D.  B.  Moore. 
JcSin  0.  Weeter.  and  Joseph  Armstrong,  of 
the  county  of  Salt  Lake,  parties  of  the  first 
part  hereto,  are  held  and  flnnly  bound  to 
George  Arthur  Rice  and  William  Gelder, 
who  are  styled  the  parties  of  the  second 
part  hereto,  in  the  sum  of  tw«ity  thousand 
(20,000)  dollars  lawful  money  of  the  United 
States,  and  the.  further  sums  of  money  which 
said  Rice  and  Gelder  may  have  expended 
in  carrying  out  the  obligations  hereinafter 
set  forth  to  be  performed  by  said  Rice  and 
Gelder,  said  sums  of  money  to  be  paid  to 
said  George  Arthur  Rice  and  \raiiam  Gel- 
der, their  executors,  admlnlstratora,  or  as- 
signs, for  which  payments  well  and  truly 
to  be  made  the  said  parties  of  the  first  part 


Und  tbems^ves,  heirs,  administrators,  or  as- 
signs, firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated,  this  28th  day  of  Oc- 
tober, A.  D.  188a  Tbe  cmdltlcni  of  the 
above  obUgatton  is  sudi  that  it  tlift  above- 
boundoi  parties  of  the  first  part  shall  on  or 
before  the  said  first  day  of  May,  1801,  make 
and  execute  to  the  parties  of  tfaa  seomdpart 
hereto,  or  their  ■'r*c'«r.  and  d^ver  the  same 
to  the  Amolcan  Nattonal  Bank  of  Salt  Lake, 
In  Salt  Lake  Glty,  to  be  held  In  eacraw.  sub- 
ject to  the  payment  of  the  sum  of  eight 
thousand  five  hundred  (8,500)  dollars,  pay- 
able on  or  before  the  IQth  day  ni  Suae, 
A  D.  1881,r-provlded  tiie  said  Bice  and  G^- 
der  shall  have  on  or  before  the  first  day 
of  November,  A  D.  1890,  paid  to  the  par- 
ties of  the  first  part  the  sum  of  five  hmi-  | 
dred  (BOO)  dollars,  and  on  or  before  the 
28th  day  of  November.  A  D.  188%  paid  the  j 
further  sum  of  fonr  thousand  five  hnodred  | 
(4,500)  dollars,  and  on  or  before  the  1st 
day  at  Blay,  A  D.  1891,  pay  hito  the  Amer- 
ican National  Bank  of  Salt  Lake  the  sum 
ot  98,600^— sabJect  to  ttie  ddlvery  «f  ceitiUn 
deeds  hereinafter  set  forth,— a  good  and 
suflldent  deed  for  ccmveying  to  the  said 
Bice  and  Gelder  or  assigns  sold  deed,  as- 
suring the  title  free  frMO  all  Incomlwanoes, 
and  ^ving  to  said  Bice  and  Gelder  aU  right, 
title,  and  Interest,  estate  daim.  and  de- 
mand, boUi  In  law  and  In  equity,  as  wdl  fa 
possesdon  aa  In  expectancy  in,  or  to 
that  certain  wiinlng  claim  situated  in  the 
Silver  Lake  mining  district^  Utah  county, 
territory  of  Utah,  to  wit,  the  mining  claim 
known  as  the  'North  Star/  and  known  as 
'Lot  No.  89*  ct  the  Uidted  States  pat«it  sor- 
veys  In  said  Silver  Lake  district,  said 
dalm  beiiv  600  feet  wide  by  %;boo  feet 
long,  and  more  particulary  described  by 
metes  and  boui^  in  said  U.  S.  patent  sur- 
vey No.  39.  Then  this  obligatioD  shaQ  be 
void,  but  utherwlse  to  be  and  ranain  in 
full  force  and  effect  It  is  furth»  agreed 
that  said  Rice  and  Gelder  shall  at  once  enter 
into  possession  of  said  mining  claim,  and 
shall  keep  a  force  of  men  not  less  than  four 
in  number  up(m  said  property  during  the  life 
or  existence  of  said  bond,  and  sliaU  pro- 
ceed to  develop  the  same  in  such  manner  as 
to  them  may  be  deemed  best,  taking  out 
sndi  mineral  as  they  may  see  fit,  and  use 
ordinary  caution  in  taking  care  of  such 
mineral,  but  shall  not  remove  any  mineral 
from  said  claim  without  the  djpaent  of  the 
parties  of  the  first  part  hereto^  except  sndi 
samples  as  may  be  needed  to  gain  a  knoirt- 
edge  of  the  value  of  the  mineral  extracted, 
and  tor  such  work  or  devdopment  or  sup- 
plies furnished  said  Bice  and  Gelder  shall 
be  re8ponstbl&  Now,  If  said  Bloe  and  Od- 
der sliall  fail  to  kc«p  said  fbrce  of  men 
at  worlc,  (unless  prevented  by  causes  v^ch 
they  cannot  control,)  or  shall  fail  to  pay 
said  sums  of  money  at  tite  times  heretofore  i 
stipulated,  then  this  ot)ligation  shall  become 
void,  and  the  muiey  paid  by  said  Bice  and 
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elder  shall  become  forfeit  to  the  parties 
!  the  flrat  part"  The  plalntlfflR  testify  that 
lis  contract  was  read  OTer  to  the  defend- 
its,  and  they  expressed  their  satisfaction 
1th  It.  except  they  wanted  to  hare  it 
resented  to  their  attorney  before  signing 
,  to  see  If  It  was  legal  and  right.  On  the 
her  hand,  the  defendants  gara  testinuHiy 
Ddlng  to  show  that,  when  such  contract 
as  read  over,  two  of  them  expressed  their 
aapproval  of  It,  and  desired  to  show  It  to 
leir  attorney,  and,  npon  doing  so,  found  and 
ere  advised  that  it  was  not  a  contract  of 
irchase  and  sale;  that  it  was  simply  an 
)tion  contract  without  mutuality;  that  It 
id  not  bind  Rice  and  Gelder  to  pay  any- 
dng,  but  did  bind  the  defendants  to  con- 
iy.  The  defendants  refused  to  accept  the 
intract  as  the  one  agreed  upon.  Rice  and 
elder  did  not  prop<»e  to  give  any  other, 
hereupon  the  matter  was  abandoned,  and 
lereupon  this  action  was  brought  to  recov- 
■  the  amount  of  commission  claimed  to  be 
ae  the  plalntlEte. 

The  principal  question  to  be  determined 
,  did  the  plaintiffs  produce  a  pm-chaser  or 
irchasers  able,  ready,  and  willing  to  pur- 
lase  the  property  upon  the  terms  agreed 
)on  by  the  defendants  and  Rice  and  Oel- 
ir?  If  they  did,  then  they  were  entitled 
<  their  commission,  and  to  recover,  even 
lough  the  vendors  refused  to  go  on  and  per- 
'Ct  the  sale,  and  even  though  they  could 
)t  give  a  good  title  to  the  mine  agreed  to  be 
lid.  Phelps  V.  Prusch,  83  CaL  026,  23  Pac. 
ep.  1111;  McGavock  v.  Woodllef,  20  How. 
!1.  Plaintiffs  claim,  and  the  testimony 
lows,  that  the  terms  agreed  upon  were  an 
wolute  sale  of  the  property  for  $20,000,— 
>00  to  be  paid  down  In  cash;  $4,500  on  or 
jfore  80  days;  $8,500  on  or  before  6 
onths;  and  the  balance,  $6,500,  In  June, 
be  contract  of  sale  which  Rice  and  Gelder 
■light  to  have  executed  as  a  fulflllment  of 
ich  agreement  differs  widely  from  the 
rms  of  the  agreemeut  made,  and  cannot  be 
inaldered  or  treated  as  an  acceptance  or  ful- 
Iment  of  it  An  offer  on  the  port  of  the 
n-chasers  to  sign  that  contract,  and  no 
her.  could  not  be  construed  as  placing 
lem  In  the  position  of  purchasers  who  were 
lie,  ready,  and  willing  to  purchase  upon 
le  terms  agreed  upon,  and  thereby  place 
le  plaintiffs  In  a  position  whereby  they 
luM  claim  that  they  -had  performed  their 
mtract,  and  were  therefore  entitled  to  their 
immlBSlon.  By  the  terms  of  the  proposed 
intract.  no  present  consideration  moved 
om  Rice  and  Gelder  to  the  defendants, 
tie  $500  agreed  to  be  paid  down  In  cash 
as  by  the  terms  of  such  writing  made  pay- 
>le  at  the  option  of  the  purchasers  on 
ovember  1st  The  further  payments  were 
•  be  made  only  at  the  option  of  Rice  and 
elder,  and  the  contract  or  option  was  to 
tcome  void  if  Rice  and  Gelder  did  not  make 
le  payments,  or  if  the  defendants  failed  to 
imish  and  convey  the  title  to  the  mine; 
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and  if  Bice  and  Qelder  foiled  to  keep  four 
men  at  work  at  the  mine,  or  failed  to  pay 
said  sums  of  mou^  at  the  time  stipulated, 
then  the  whole  obligation  was  to  become 
void,  and  the  money  paid  by  Rice  and  Gel- 
der, if  any,  should  become  forfeited  to  the 
parties  of  the  first  part.  From  the  proposed 
agreement,  It  is  difficult  to  see  wherein  Rice 
and  Gelder  agreed  to  make  the  purchase,  or 
wherein  they  t>ecame  bound  to  pur(^se  the 
mine,  pay  any  money  therefor,  or  do  any- 
thing that  would  amount  tQ  a  moving  con- 
sideration for  the  promise  they  sought  to 
obtain  and  enforce  against  die  other  party 
as  a  basis  of  plaintiff's  action;  and  while 
It  may  be  true  that  where  an  owner  of  land 
gives  another,  for  a  sufficient  conslderatioa, 
an  option  ox  privilege  to  purchase  the  land 
within  any  given  time.  In  writing,  with  full 
knowledge  of  the  facts,  he  is  bound,  and 
the  other  party  Is  not,  sach  contract  may  be 
forced  In  equity,  at  the  Instance  of  the 
party  holding  the  option,  as  held  In  Johu- 
ston  V.  Trlppe,  33  Fed.  Rep.  536.  Yet  this 
principle  cannot  be  held  to  apply  to  tlie  ense 
at  bar,  where  no  consideration  is  paid  or 
agreed  to  be  paid  as  a  consideration  for  the 
option,  and  where  no  mutuality  exists  be- 
tween the  parties  whatever.  By  the  terms 
of  this  proposed  agreement  Rice  and  Gelder 
did  not  agree  to  buy  the  mine.  They  did 
not  agree  to  pay  for  the  mine.  They  made 
no  payment  on  the  mine,  niey  did  not 
agree  to  work  the  mine,  except  at  their  op- 
tion. They  made  no  promise  to  do  any- 
thing that  they  did  not  wish  to  do,  but  did 
contract  that  they  should  not  be  bound  to 
fulfill  any  part  of  the  agreement;  and,  If 
they  failed  to  pay  the  money  or  to  work  the 
mine  on  their  part,  then  the  contract  should 
be  whoUy  void.  The  contract  was  so  care- 
fully worded  as  to  protect  Rice  and  Gelder 
from  any  loss  or  liability  at  their  option,  and 
at  the  same  time  to  hold  the  defendants  to 
full  responslblltty  at  their  option,  but  with- 
out any  consideration  whatever  moving  to 
them  for  their  agreement  Supposing  the 
contract  had  been  signed  by  the  parties  on 
October  28,  1890,  and  Immediately  thereaft- 
er, before  any  money  was  paid,  Rice  and 
Gelder  should  have  seen  fit  to  repudiate  It 
would  the  defendants  have  any  means  left 
them  to  collect  the  $20,000,  or  any  part  of  it, 
under  such  contract?  We  think  not  The 
contract  gave  the  purchasers  power  to  ren- 
der it  absolutely  void  by  falling  to  carry 
out  Its  terms.  All  they  had  to  do  was  to 
refuse  to  do  the  work  or  pay  the  money, 
and  the  contract  was  at  an  ^d.  A  proposal 
to  accept  or  an  acceptance  upon  terms  vni-y- 
Ing  from  those  offered,  Is  a  rejection  of  tlie 
offer.  Bank  v.  Hall.  101  U.  B.  43.  But  It  is 
not  necessary  to  discuss  this  part  of  the 
case  further.  It  Is  apparent  that  the  con- 
tract as  embraced  in  the  proposed  agree- 
ment which  Rice  and  Gelder  sought  to  ob- 
tain from  the  defendants— and  the  only  con- 
tract which  they  proposed  to  make — waa  not 
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an  acceptance  of  the  offer  of  nle  as  mad* 
bT  the  defieodanta  on  the  previous  Satur- 
day eToilng.  There  was  no  consideration 
moving  from  Rice  and  Geider  to  the  defend- 
ants sufficient  to  support  their  promise  to 
Cfmvey  the  mine,  and  the  agreement.  U 
made,  lacked  that  element  of  matuallty 
which  Is  necessaiT  to  authcfflze  a  court  of 
eqoity  to  decree  a  spedflc  pertwmance;  that 
is,  as  Rice  and  Geider  were  not  compelled  by 
their  contract  to  take  or  pay  toe  the  mine, 
the  defendants .  could  not  be  compelled  to 
cany  out  their  agreement  This  element  of 
mutuality  must  exist  to  Jnstlflf  the  enftvee- 
ment  <tf  spedflc  performance.  It  (s  tme 
that  then  are  «xoeptlans  to  (his  rale,  but 
th^  do  not  arise  In  this  easa  See  Fry, 
Spec:  Perf.  |  286;  Wat.  Spea  Pert.  H  196- 
281;  MarUeOo.T.Blpler*10  WalLSSfi;  Law^ 
Fonsoa  T.  Butter,  1  Bchoales  &  L.  18;  Bnt- 
ler  V.  Thomson,  02  U.  8.  412;  Oason  t. 
BaHegr,  14  JtAns.  484;  Van  Doren  r.  Rob- 
inson, 16  N.  J*.  Bq.  2S6;  SAwalty  r.  War* 
nsi,  M  N.  J.  Bq.  124. 

It  is  dalroed.  bowever,  that  on  the  fol* 
lowing  miNiilng  the  defendants  accepted  the 
proposed  written  agreement  as  embodying 
the  agreement  previously  entered  Into*  and 
fliat  they  verbally  agreed  to  Its  terms,  and 
tiierefftre  the  terms  ct  sale  were  agreed  up* 
on,  80  as  to  justify  a  recovery  In  this  ac> 
tloB.  As  to  what  took  place  when  the  pro- 
posed agreement  was  sabmltted  for  the  con- 
sideration of  flie  parties  on  the  following 
morning  the  witnesses  all  differ.  Their  tes- 
timony is  conflicting  and  o(mtradlct«T'  One 
of  the  grounds  set  out  In  the  motlnt  for  a 
new  trial  was  the  Insnflldency  of  the  erl- 
doioe  to  Justify  lite  v^dlct  It  does  not 
appear  on  vrtiat  ground  the  order  for  a  new 
trial  was  granted.  If  it  was  granted  <m  the 
ground  ot  Insufficiency  of  the  evidence  to 
Justify  the  v«rdlctr-aB  we  iiresnme  It  was,— 
It  Is  wdl  settled  Oat  a  motion  fnr  a  new 
trial  on  sncih  ground  Is  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and 
that  such  an  order  win  not  be  reversed  on 
appeal,  uiiless  it  appears  that  Ihere  has  been 
manifest  abuse  of  snch  dlscretton.  Newt(niT. 
AiDwn,  2  Utah,  126;  Davis  t.  Railway  Go., 
8  Utah,  218,  2  Pae.  Rep.  S21;  White  v.  Ball- 
road  Co.,  (Utah,)  28  Paa  Rep.  1030;  Pierce 
T.  8(diaden,  S5  OaL  407.  We  can  discover 
no  abuse  ot  discretion  In  the  trial  court  In 
making  the  order  for  a  new  trlaL  The  ord« 
of  the  district  court  In  granting  a  new  trial 
Is  afllrmed.  wltti  coats. 

SARTCB.  and  SMITH,  JX*  cottcnr. 


BAUUaARTBN  v.  HOFFMAN. 
(BT^rane  Court  of  Utah.    Ang.  90,  1898.) 
Maw  TaiAir-]lBin.v-Diaoovs]tBD  BvnsNCft. 
A  new  trial  ihould  not  be  graated  «a 
the  ground  of  aewly-disooTeced  evidence  nolew 
such  evidence  is  very  clear  and  aatUIactocy, 
and  Ukely  to  affect  the  reaak. 


Appeal  from  district  court,  third  district; 
Ol  S.  Zane,  Justice. 

Action  by  Joseph  Baumgartoi  against 
Frank  Hoffman  for  the  price  of  a  salt  of 
clothes.  Vo^ict  for  plaintiff.  From  an  or- 
dw  ovemUng  defendant's  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

M.  M.  Kalghn,  for  appelant  Grant  H. 
Smith,  for  respondent 

MINE]R,J.  This  action  was  bron^t  to 
recover  the  price  of  a  suit  of  dothes.  The 
testimony  upon  the  trial  was  conflioting. 
plaintiff  claims  that  the  suit  was  ordered 
at  the  price  of  $45.  and  was  to  be  ready 
for  delivery  on  the  4th  day  of  July;  that 
on  the  3d  day  of  July,  about  3  o'dot^  in 
the  afternoon,  defendant  came  to  his  shop, 
and  was  Informed  the  clothes  would  be 
ready  for  delivery  about  5  or  6  o'cloiA  that 
evening.  Defendant  wished  the  clothes  sent 
to  his  room,  so  he  could  use  them  next  day, 
and  plaintiff  declined  to  send  them  to  bli 
room  unless  first  paid  for,  but  said  be  would 
beep  the  store  open  so  that  the  clothing 
could  be  had  that  evening.  Defendant  <Ud 
not  call  for  them  at  any  time.  A  month  or 
so  later,  plaintiff  asked  defendant  why  he 
did  not  come  and  get  the  clothes,  and  he 
replied  that  be  had  not  got  any  money  at 
present,  but  would  call  as  soon  as  be  got 
the  money.  The  goods  were  not  called  for, 
and  after  the  expiration  of  two  years,  and 
after  altering  It  over  at  some  expense,  the 
suit  was  sold  for  $25.  The  defendant  Intro- 
duced evidence  tending  to  contradict  thi« 
testimony.  The  Jury  found  a  verdict  for 
the  plaintiff  In  the  sum  of  $20.  The  de- 
fendant moved  for  a  new  trial,  founding  hlg 
motion  upon  the  insufficiency  of  the  evidence 
to  Justify  ihe  verdict,  and  upon  newly-dis- 
covered evidence,  based  upon  the  affidavit 
of  one  B.  B.  Qulnn,  wherein  he  states  that 
he  piurchased  this  suit  from  respondeat,  aad 
paid  |45  for  It.  The  plaintiff  made  a  coun- 
ter showing,  wherein  It  appears  that  the 
pantaloons  made  for  appellant  were  altered 
over,  and,  together  wIQi  a  coat  and  vest 
made  for  Mr.  Vincent,  were  sold  to  Quinn 
for  $45,  and  that  deductions  were  made  from 
the  price  of  the  goods.  The  motion  was 
overruled,  and  defendant  appeals  from  the 
order  overruling  his  motion  for  a  new  trial, 
and  from  the  Judgment 

^e  testimony  offered  on  the  trial  was 
confltcttng.  The  Jury  found  the  Issues  ttx 
the  plaintiff.  There  was  sufficient  erldence 
to  Justify  the  verdict  and  the  Judgment 
should  not  be  disturbed  on  tiiat  gronnd.  Nor 
do  we  think  the  newly-discovered  erldence 
was  of  sudi  a  nature  as  to  serlourty  affect 
the  result  If  It  had  been  known  at  the  time, 
and  admitted.  The  facts  stated  m  the  affi- 
davit of  Qufam  are  not  Inconsistent  with 
those  stated  in  the  aflldavlt  of  Banmgartoi. 
and  the  latter  clearly  explains  the  tonar, 
and  tends  to  sustain  the  testimony  glT«  on 
the  trial  whera  respondent  dalnw  a  loss  of 
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beeaiua  of  tb«  Callttv  of  tht  appdlant 
ximplete  hto  contract  and  pay  for  the 
Is  ordered.    A  new  trial  should  not  tw 
ited  upon  the  ground  of  newly-discorered 
lence  unleu  socb  evidence  ta  verr  clear 
satisfBCtory,  and  likely  to  seriously  af<- 
the  result  If  admitted.    People  t.  Sack- 
14  Mich.  326;  Tleman  t.  Trewidt,  2 
h.  398;  Hopkiiu  t.  Ogden  Olty.  S  Utah, 
16  Pac  Bep.  696.    We  find  no  error  la 
record.   The  jodgment  of  the  district 
7t  la  afflnnad. 

kRTOH.  aad  BMrm.  JJ.,  ooncnr. 


OUTBB  T.  TBRRITOBT. 
Qpreme  Court  of  New  Mexico.    Ang.  24, 
1B93.) 

Cabbttno  Wbapokb— Rights  of  OFVtoEits. 

Sheriffs  aad  conatablee  bare  not  the  ab- 
le rl^t,  because  of  thar  office,  to  carry 
OoaB  at  ail  times,  since  Act  1887,  c.  30, 
jprovides  that  sherififs,  constables,  and  othr 
fficera  "may  carry  weapons  in  the  legal  dle- 
-ge  of  the  datiea  of  their'  re^>ectiTe  offices, 
in  the  same  may  be  neoassary,  but  it  shall 
or  the  court  or  jury  to  decide  from  the  evi- 
»  whether  snch  carrying  of  weapons  was 
issaty  or  not,  and  ior  an  Improper  carryinff 
isin^  deadly  weapoma  by  an  ofiicer,  he  ehaU 
punished  as  other  persona  are  punished." 

rror  to  district  courts  Tt*'^*^"  county; 

Freeman,  Judge, 
illiam  H.  Qnyse  was  couTlcted  oi  unlaw- 
y  carrying  a  disadlj  weapon,  and  brings 
»r.  Affirmed. 

Award  L.  Bartlett,  SoL  Oen.,  for  the 
rltory. 

RRIEN,  G.  J.  HiIb  prosecution  was 
imenced  In  a  Justice  court  of  Lincoln 
Dty  upon  a  criminal  complaint  charging 
t  '  William  H.  Guyse  did,  on  the  14th  day 
Fnly,  A.  D.  1892,  carry  a  deadly  weapon, 
nit,  a  platol,  concealed  about  his  person, 
bin  the  settlements  of  said  territory  and 
aty;  that  snch  carrying  of  said  deadly 
ipon  was  not  within  the  residence  of  the 
1  William  H.  GuT^e,  or  on  his  landed  es- 
),  or  in  the  lawful  defense  of  his  person, 
lily,  or  property;  and  that  such  cartylng 
aid  deadly  weapon  was  not  done  by  legal 
horlty,— ^  of  whiifli  Is  contrary  to  the 
n  of  the  atatnte,"  etc.  Upon  a  trial  had 
>re  a  justice  of  tiie  peace  of  Unooln  conn- 
m  July  16,  1892,  defendant  was  coorlct- 
and  fined  $50  and  costs  of  prosecution, 
appeal  waa  taken  to  the  district  court, 
ire  a  Jury  trial  was  had,  resulting  in  a 
31ct  of  guilty.  From  the  Judgment  co- 
ld upoc  that  verdict  the  defendant  has 
agbt  the  cauae  to  this  court  fbr  reriew. 
Pendant  was  represented  by  counsel  In 
district  court  In  this  court  be  Is  not 
resented,  but  we  leani  £r<Hn  the  tran- 
pt  and  the  telef  ef  the  solicitor  general 
t  he  claims  the  ri^t  to  carry  deadly 
i^ns  becuwe  tas  Is  a  .constable  and  deih 


uty  sheriff.  On  the  trial  In  the  district  court 
it  was  proved,  and  admitted  by  the  defend- 
ant himself,  that  he  carried  a  pistol  upon  his 
person  at  the  time  and  place  stated  In  the 
complaint;  but  be  insists  that  his  conviction 
was  illegal,  because  he  was  absolutely  en- 
titled to  carry  It,  on  account  of  his  official 
character.  This  immuoity  he  claims  to  find 
In  section  10,  c.  30,  of  the  act  of  1887,  de- 
fining the  offense,  which  reads:  "Sec.  10. 
Sheriffs  and  constables  of  the  various  coun- 
Qes,  and  marshals  and  police  of  cities  antl 
towns,  in  this  territory,  and  their  lawfully 
appointed  deputies,  may  carry  weapons  in 
the  legal  discharge  of  the  duties  of  tlieir  re- 
spective offices,  when  tho  same  may  be  nec- 
essary, but  It  shall  be  for  the  court  or  the 
Jury  to  decide  from  the  evidence  whether 
such  carrying  of  weapons  was  necessary  or 
not,  and  for  an  improper  carrying  or  using 
deadly  weapons  by  an  officer,  he  shall  be 
punished  as  other  persons  are  punished  for 
the  violation  of  the  i»weding  sections  of  this 
act"  This  section  does  not  afford  complete 
protection,  as  It  leaves  It  "for  tbe  eourt  or 
jury  to  decide  whether  such  carrying  of 
weapons  was  necessary  or  not."  The  Jury, 
on  bearing  all  the  facts  In  the  case,  decided 
by  tlieir  verdlot  tbat  such  oarrying  was  not 
necessary.  The  court  upon  the  motion  foF 
a  new  trial,  expressly  ratified  the  Legality  of 
Um  conviction.  We  should  think  that  such 
Dpanimity  ought  to  have  satisfied  defendant 
of  his  error,  and  relieved  him  of  the  neces- 
sity of  compelling  us  to  affirm  the  judgment 
Under  the  law,  no  sheriff,  constable,  or  other 
peace  officer,  has  any  more  right  to  carry 
weapons  than  a  private  citizen,  except  when 
the  same  is  done  In  the  proper  or  necessary 
discharge  of  his  official  dutlee.  It  is  to  be 
rei^etted  that  sheriffs,  constables,  and  sim- 
ilar officers  tbrooghout  the  toritory,  appear 
to  believe  that  they  are  in  all  cases,  and  un- 
der all  circumstances,  exempt  from  the  op- 
eration of  the  law  prohibiting  the  carrying 
of  deadly  weapons.  It  Is  a  grave  mistake, 
and  is  too  often  attended  with  dangerous 
consequencea.  No  other  reason  than  the  Ille- 
gality of  the  oonvlctlon  on  account  of  de- 
feudant's  exempUoo  from  the  operation  of 
the  statute  being  presented  for  our  consider- 
ation, it  foUows  that  the  judgment  below  la 
affirmed. 

LEB,  SEEDS,  and  FALL,  JJ.,  concur. 


BOARD  OF  EDUCATION  OF  OTTT  OF 
SOCORRO  V.  ROBINSON. 
(Supreme  Oonrt  of  New  Mexico.    Aug.  24, 
1698.) 

SHBRITFS— COLl-BOTIOW  Or  LiQDOR  LiCSNBBS— 

Right  io  Comuisbiohs. 
L  Laws  1891,  e.  9.  St  1,  3,  provide  tot  the 
Issuance  of  a  liquor  license  by  certain  of  the 

county  or  dty  officials  on  payment  by  the  ap- 
plicant therefor  of  the  fee  to  the  county  treftg- 
wer  to  he  eredited  to  the  school  f  nad.  Camp. 
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Laws  1884,  H  2903,  2904,  oroiide  for  msBew- 
ment  of  licente  fees  and  collection  hw  the  sher- 
iff. Held  that,  under  the  Laws  of  1891,  there 
is  no  provision  for  the  collection  of  the  liceuse 
fee  by  any  peraon,  and,  where  tbe  sheriff  toI- 
mitarily  collects  the  license  fee,  he  is  entitled 
to  no  commission  thereon. 

2.  Where  the  sheriff  collects  snch  license 
fees,  and  tarns  a  portion  thereof  over  to  the 
board  of  edncation,  to  whom  they  belong  no- 
der  the  statute,  he  acts  as  the  agent  of  such 
board  hi  the  collection  thereof,  and  is  liable  to 
such  board  for  any  money  retained  by  him  as 
his  commission. 

*  8.  The  fact  that  by  mistake  the  lieeiues 
are  Isined  br  the  probata  derk,  who  has  no 
aothorib^  to  do  so,  does  not  affect  the  liability 
of  the  sheriff. 

EJrror  to  district  court,  Socorro  coouty; 

A.  A  Freeman,  Judge. 

Action  by  the  board  of  education  of  the 
city  of  Socorro  against  Ghaxles  A  Robinson, 
■hoiff.  Judgment  for  defendant  Plaintiff 
brings  error.  Reyansed. 

James  O.  Fiteh,  tor  plaintiff  in  ecror.  B. 

B.  Hamlltoa.  for  defoidaait  In  «nw. 

SBED9.  J.  This  was  an  action  In  assumpsit 
brou^t  by  the  board  of  education  of  Socwro 
against  (diaries  A  RoUneon,  at  that  time 
sheriff  of  Socorro  oomkty,  to  recovw  from 
him  9240.  which  tt  alleged  be  held  and  re- 
tained fnHn  it  The  case  was  tried  bdow 
npcm  an  agreed  statemeat  <rf  facts  befbre 
Ibe  court,  who  foand  the  issues  for  the  de- 
f«idant  and  the  plaintiff  brings  this,  Its  writ 
of  enov.  The  facts  are  In  substance  as  fol- 
lows: "Hie  plaintiff  Is  tiie  1^^  schoc^  board 
ct  tike  city  of  Socorro.  The  defendant  was 
llien  the  sheriff  of  Socorro  county.  Certain 
persons  in  the  dty  of  Socon*o,  deeSrli^  tlie 
privilege  of  selling  llqnors,  in  accordance 
with  Itie  provisions  of  tbe  llccsue  law  of 
1891,  made  due  application  to  the  propw  par- 
ties, to  wit,  the  dty  council  of  Socorro,  for 
such  licenses,  which  were  granted;  tbat 
thereafter  ttie  probate  clerfc  Issued  the  li- 
censes In  accordance  with  the  applications, 
and  placed  tbem  in  the  hands  of  the  defend- 
ant, as  sheriff  and  «c  officio  collector  of 
taxes,  to  deliver  upon  payment  of  the  license 
tax;  tbat  the  d^eaidant  collected  the  sums 
of  Mbe  licenses,  and  paid  Ibem  over  to  the 
proper  p«*8ons,  by  whom  that  portion  due  to 
HAb  plaintiff  were  credited  to  tt;  that  the 
def<aidant  paid  over  ooe  ll(»ose,  less  his  10 
per  cent,  to  tbe  dty  treosorer;  that  tlie  de- 
fendant had  retained  from  ttte  total  col- 
lection 10  per  cent  of  the  amount  so  col- 
lected by  him:  tbsit,  after  the  license  fees 
were  collected,  they  were  diatged  up  against 
4he  d«C«idaQt  as  collector  tq>on  the  books  of 
the  county  by  the  accountant  employed  to 
write  up  the  books  of  said  county;  and  that 
the  plaintiff,  before  beginning  tMs  aotlon,  de- 
manded in  writing  the  money  so  retained 
by  the  defendant  Upon  these  facts  the 
court  found  as  mattiers  of  law  as  follows: 
First  The  probate  d^k  was  not  authorized 
to  Issue  the  licenses  in  question.  Second. 
Th»  lasoanoe  of  soch  licenses,  and  placing 


the  same  in  the  hands  of  flw  AeaUt  did  nut 

authffilae  lUm  to  collect  the  same;  tbat  the 
payment  to  him  was  voluntary,  and  did  not 
constitnte  him  the  agent  of  the  plalatlff  In 
this  suit  Third.  That  the  defendant  dM 
not  collect  <it  undertake  to  eaUect  tbe  sum 
of  money  sued  for  as  the  agent  of  the  plain- 
tiff, but  as  the  agent  of  ihe  county  commis- 
sioners. Tlia-eupoo  the  court  found  for  the 
defendant  The  plaintiff  moved  tm  a  new 
trial,  whldi  being  oremdod,  be  med  oot  a 
writ  of  error  to  this  court,  and  rf^pm  va- 
rious grounds  of  errw. 

The  whole  question  can  be  considered  upon 
the  general  assign  men  t  that  the  court  erred 
In  holding  that  the  defendant  In  collecting 
the  license  fees,  was  not  the  agent  of  the 
plaintiff.  By  the  terms  ot  the  license  act  of 
1891  U  Is  provided  that  any  penon  desiring 
to  s^  Uquors  in  any  Incorporated  city  shall 
make  due  ivplioation  for  a  license  to  the 
mayor  <it  dtj  eoondl.  Section  1,  c.  9,  Iaws 
1891.  That  act  further  provides  that  eveiy 
license  provided  for  by  the  act  shall  be  lasoed 
for  the  perfod  of  12  months  by  the  tissk  at 
the  board  of  ooohty  commissionerB,  tipon  or- 
der of  sa<^  board,  or  by  the  dty  or  town 
clerk  or  rec(»der,  upon  order  of  the  ms^or, 
dty,  or  town  ooundl  or  board  of  trustees, 
as  the  case  may  be,  and  Shall  by  sndt  derfc 
or  recorder  be  turned  ova:  to  the  appHoant 
for  said  license,  upon  the  payment  of  sold 
license  fee  by  said  appUcant  into  the  han^ 
of  the  coimty  treasum-,  to  be  covered  Into 
the  general  school  fund  of  the  county.  Sec- 
tion 3.  Sections  2903  and  2904  of  the  Oimi* 
piled  Laws  of  1884  provide  for  ttie  assess- 
ment of  license  fees  by  the  county  assessor, 
and  their  collection  by  the  county  collector, 
who  Is  the  sheriff.  It  was  under  authority 
of  these  secttons  that  the  defondant  herein 
acted,  and  retained  the  10  per  cent  now 
sued  for.  Before  considering  the  law  appli- 
cable to  the  case,  we  will  see  Just  what  the 
ultimate  facts  of  this  record  are.  It  Is  dear 
that  the  applications  for  the  licenses  wen 
made  pn^erly,  and  to  Hxe  legal  parties  com- 
petent togrant  them,  and  weregranted;  that 
mistaking  the  law.  the  probate  derk.  Instead 
ot  the  dty  recorder,  made  out  the  licenses; 
that  still  under  a  mistake  of  law,  the  alleged 
licenses  were  placed  in  tiie  hands  of  this  de- 
fendant for  collection,  who  collected  them, 
and  they  were  paid  to  the  proper  parties  by 
this  collected,  less  his  10  per  cent  for  col- 
lection.  We  think  the  necessary  Infemces 
from  these  facts  are  that  the  api^lcanta  paid 
their  money  in  good  faith,  believing  that  they 
wwe  obtaining  the  licenses  for  which  they 
made  application;  that  they  pidd  said  money 
to  the  defendant  bdlering  that  be  repre- 
sented the  parties  who  granted  the  applica- 
tion; that  he  himadf  believed  he  was  coUect- 
Ing  tbe  lIcCTse  fees  for  the  phdntlff  herein, 
as  he  paid  a  goodly  portion  of  tiie  same  to 
its  proper  r^resentaUve,  thereby  admittlDg 
by  his  act  that  It  was  entftied  to  the  mon^; 
that  ss  the  plaintiff  accepted  th*  money 
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n  him.  It  ^proved  hlB  act  of  coUecting 

mxmej,  and  tbereby  made  blm  tbeir 
at  To  us  this  seems  ocmclusiTe.  Was 
entiaed,  tlient  to  reserre  out  of  his  col- 
ions  the  10  per  cent  Charged  him? 
re  la  a  repealing  clause  to  chapter  9, 
VB  1891,  but  it  Is  quite  narroiw  In  Its 
aaeology,  and  It  mlj^t  be  a  gaestioo 
idler  it  repealed  completdy  sections  2903, 
I,  Oomp.  Laws  1884.  But  tiie  language 
lection  8  provides  that  the  applicant  hlm- 
Is  to  pay  the  mon^  into  thb  hands  of  the 
aty  treasurer,  wberoupcm  he  Is  to  obtain 
license.  By  necessary  implication,  this 
I  away  with  tiie  use  of  ttie  ccdlector.  He 

nothing  to  do  wltb  the  collection  of 
OSes,  and  Is  therefore  not  Mititled  to  his 
>€r  cent  by  reason  of  itie  sectiocis  cited. 

bas  tills  plaintiff  any  Interest  fn  the  sum 
ch  the  defendant  has  retained  out  of  the 
ose  fees?  Having  no  legal  authcnity  to 
xt  tike  license  fees,  his  acts  become  those 
L  T<^imtieer,  and  it  only  remains  to  de- 
nine  whedier,  by  reason  of  any  of  his 
inteer  acts,  he  has  become  either  the 
Dt  at  the  plaintiff  in  the  transactloD,  or 

recelred  Into  bis  possasslon  moDfir  be* 
ring  to  It 

tie  contention  of  the  defendant  In  the 
i  Is  that  there  is  no  privity  between  the 
ntiff  and  the  defendant,  and  th^efore 
I  action  cannot  be  maintained.  Upon 
other  hand,  the  plaintiff  contends  that 
'e  need  be  no  privity  between  the  par- 
In  order  to  sustain  the  action  of  as- 
ipsit,  but  only  that  the  defendant  should 
e  In  his  possession,  by  some  means, 
tey  belonging  to  the  plaintiff.  There  are 
tlons  of  authorities  to  sustain  both  of 
le  propositions,  and  there  Is  no  necessary 
Bict  between  them.  The  defendant  cites 
instalnlng  his  contention  the  case  of  Ser- 
Dt  V.  Stryker,  32  Amer.  Dec  404.  In  that 
)  a  sheriff  had  offered  a  reward  of  $50 
apprehending  a  prisoner.  Stryker  caupht 
prisoner,  lodged  blm  In  prison,  and  then 
needed  to  the  sheriff  to  demand  the  re- 
'd;  but  upon  reaching  the  sheriff,  he 
id  that  Sergeant  and  another  had  rep- 
uted that  they  had  apprehended  the 
oner,  and  had  been  paid  the  reward, 
renpon  Stryker  sued  Sergeant  in  aasump- 
for  money  had  and  received  to  his  use. 
m  the  trial  the  sheriff  swore  that  he  did 
pay  Sergeant  and  the  other  for  Stry- 
or  on  bis  account  The  court  held  that 
-e  was  no  privl^  between  Strykw  and 
?eant,  and,  therefore,  that  he  could  not 
»Ter  In  the  action;  and  the  holding  was 
ilfesUy  correct  No  money,  by  any  act, 
ev»  bdonged  to  the  plaintiff.  He 
dd  have  had  no  right  to  the  reward  vntO 
^ad  proren  his  apprehension  of  the  prls- 
r,  and  until  that  time  any  money  which 
Bh«iff  mii^t  pay  out  to  others  would 
be  burdened  wltb  any  rights  of  Stry- 
There  was  no  gronnd  upon  which  he 
Ld  base  or  predicate  a  dalm  in  assomp* 
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sit  The  court  in  the  cited  case,  say:  "In 
short  there  must  be  some  privity  ^dsting 
between  the  parties  in  ration  to  the  money 
sought  to  be  recovered' In  this  action.  This 
privity  may  be  either  express  or  implied. 
It  is  express,  where  the  defendant  has  re- 
ceived the  money  as  agent  or  bailiff  for  the 
plaintiff,  or  where  be  consents  or  agrees  to 
appropriate  money  in  his  hands  belonging 
to  another  to  the  payment  of  the  plaintiff, 
at  the  owner's  request  But  It  can  be  im- 
plied only  where  the  defendant  bas  re- 
ceived money  of  the  plaintiff,  or  money 
belonging  to  the  plaintiff  by  mistake  or 
tnuid  or  duress.  •  *  •  In  other  words,  the 
money  sought  to  t>e  recovered  in  this  ac- 
tion upwi  an  Implied  promise  must  be 
either  identically  the  money  of  the  plain- 
tiff, of  wtilch  the  defendant  has  improperly 
possessed  himself,  or  *  *  *."  Page  409. 
It  seems  to  us  that  the  case  before  us  comes 
within  the  spirit  If  not  the  very  words,  of 
this  rule.  The  defendant  had  no  authority 
to  collect  this  money,  but.  believing  he  had, 
he  presented  himself  to  the  parties  who  had 
made  their  ai^licaUoa  for  the  licenses, 
and  requested  the  payment  They  promptly 
paid  the  money.  Did  they  pay  it  to  the  de- 
fendant as  their  agent?  Certainly  not;  they 
paid  it  to  him  as  the  supposed  representa- 
tive of  the  plaintiff.  Did  he,  the  defend- 
ant receive  the  money  as  the  money  of  the 
licensees,  or  of  this  plaintiff?  Clearly  of  this 
plaintiff.  And  this  plaintiff  received  the 
money,  or  a  part  of  it,  as  the  money  be- 
longing to  it— as  the  money  due  for  the 
licenses.  Now  is  it  not  clear  that  the  in- 
tention of  all  the  parties,  as  shown  by  the 
record,  was  to  pay  this  money  to  the 
board  of  education  as  of  right  belonging 
to  It?  The  money  came  Into  the  defendant's 
hands  by  mistake,  as  the  rule  above  laid 
down  requires,  but  all  parties  believing  that 
It  "belonged  to  the  plaintiff.  It  is  urged, 
however,  that  the  so-called  "llcaises"  de- 
livered to  the  licensees  were  so  much  waste 
paper,  and  would  be  no  protection  to  the 
holders  of  them,  and  hence  that  the  money 
delivered  to  the  defendant  was  the  money 
of  the  licensees,  and  not  of  this  plaintiff. 
But  that  does  not  follow.  The  licensees  had 
made  proper  applications,  and,  upon  paying 
the  license  fee  into  the  hands  of  the  coun- 
ty treasurer,  were  enUtied  to  a  proper 
license.  Now,  we  do  not  presume  that  It 
will  be  contended  that  these  applicants  can- 
not pay  the  money  either  Into  the  bands 
of  the  agent  of  tbe  treasurer,  w  to  him 
by  their  own  agent.  If  th^  see  Ht,  and 
then  be  entitled  to  th^  licenses.  If  tbe 
treasurer  has  actually  receired  ttadr  money, 
can  they  not  compel  tbe  proper  officer  to 
Issue  to  them  their  licenses?  Does  not  the 
money  belong  to  tlie  board  of  edoeatlon 
until  the  Ucense  is  Issnedt  If,  then,  ttds 
board  of  education  bas  received  the  ap- 
plicants' money,  have  th^  not  claimed  It 
am  their  ownl  Supposing,  then,  that  by  ft 
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mistake  VUa  defendant  has  collected 
moneTB  actually  Intended  for  the  board,  lie 
recognises  It  as  bdonglnff  to  It,  tbe  board 
claims  flie  monej'  aa  11a  pxopwtr;  does  not 
the  defendant  thereby  recognize  the  plalnUff 
as  entitled  by  right  to  tiie  money,  and  does 
not  the  board  approre  the  act  of  the  de- 
fendant, and  thereby  make  him  Its  agentt 
The  TOT  action  of  the  defendant  In  this 
matter  mstalns  litis  view  of  tiie  cams;  fw, 
nnless  all  the  money  collected  by  him  be- 
longed to  lite  pnqier  persons  nnder  tbe  law 
for  whom  he  was  collecting  It,  he  had  no 
ri^t,  imder  sectloQ  2904  of  the  Oompiled 
Laws  of  ISSi,  to  claim  his  10  pw  cent  In 
our  Judgment,  these  Is  no  escaping  the  eon* 
durton  that  an  parties  recognteed  tliat  the 
money  tot  the  licenses  was  intended  for  tiilB 
plaintiff;  that  the  defendant  was  acting 
as  Its  agent  In  collecting  the  same,  or  wrong- 
fully received  that  which  bdonged  to  the 
plaintiff,  and  in  eiOier  case  was  liable  in 
this  action  for  money  had  and  received  to 
the  plalntUTs  nse;  and,  as  he  was  not  en- 
titled to  any  of  the  money  for  eoUeetlng 
It,  he  should  therefore  pay  or^  the  amount 
retained  to  idalntlff.  The  judgment  of  the 
lower  court  ought  to  be  revened,  and  Judg- 
ment given  fW  i^lnliff. 

OUBIBN,  OL  7h  utd  VAUb  Mul  I^BB,  SJ., 
concur. 


8TATB  «K  nL  KELLOGG-  v.  DISTRICT 
OOUBT  OF  FIRST  JUDIOZAL  DI8- 

THICT. 

<Sapreine  Ooart  of  Moatuuu    Oct  2,  1888.) 

DuTBior  ConxT— Appbai.  fboh  Statb  Board  or 
MaDiOAi.  SzAHnTBBS— JoBiSDicTiox  —  Faiutbs 
or  Lbqiblatukb  to  Fbotidb  Rni«  or  Pbao- 
TICK— Eftbct— RsrnsAL  to  Ehtbbiaut  Afpbai, 
— Rbhbdt — Warr  or  Mahdatb. 

1.  Const  art  8,  I  11,  which  provides  feat 
tha  district  court  **BhaU  have  appellate  juri»- 
diction  in  all  cases  ariBing  in  justice's  and  in- 
ferior courts,  in  their  respecnve  districts,  as 
may  be  provided  \>t  law,  and  consistent  with 
this  conrtitution,"  does  not^  limit  the  appellate 
Jurisdiction  of  such  court  to  appeals  from  jus- 
tices' and  inferior  courts  only,  and  prohibit  the 
legislature  providing  for  appeal  to  the 
diatriet  eonrt  1v  the  party  aggrieved  by  the  ac- 
tion <rf  the  state  board  of  medical  examiners 
in  revoking  the  license  of  a  physician  to  prac- 
tice medicine  and  surgery. 

2.  The  right  of  a  physician  to  amfsal  to  the 
district  eourt  from  the  action  of  the  state 
board  of  medical  examiners  in  revoking  his 
license  to  practice  his  profession,  as  provided 
by  SesB.  Laws  1889,  p.  175,  Is  not  nugatory, 
because  the  legislature  has  nreacribed  no  rules 
ot  practice  to  guide  the  district  court  in  adjo- 
dicatia?  such  cases. 

3.  Mandamus  is  the  proper  remedy  to  re- 
instate an  appeal  imperiy  taken  to  the  district 
court  and  wmdi  It  has  refused  to  entertain  for 
sujqjosed  want  of  Jurisdiction. 

Proomdlng  bj  tbe  state  of  MontanKt  on 
ffslation  <MC  Bdwtai  8.  EeOogV*  ftv  a  writ  nt 
mnndato  diveoted  to  the  distdot  court  of 
the  flmt  Judicial  district  of  the  state  d  Mon- 
tana, to  compel  such  court  to  nrisstate  and 
«nta!iain  an  appeal  taken  by  relatw  from 


ttw  state  board  of  medlcnl  esamlners  In  a 
proceeding  to  iwrOke  his  lleenae  to  practlo* 
medldne  and  snrgety.   Wilt  granted. 

B.  P.  Carper  and  J.  W.  Kinsley,  for  re- 
lator. H.  N.  Blake  and  a  B.  N^an.  for 
reqwndeat 

BABWOOD,  X   ApgHoattm  la  nade  bere- 
In  fbr  a  writ  of  mandaita^  dlreeted  to  tbe 
dtetrict  comt  ct  tbe  flivt  JodlcUd  distriat. 
reiitiiriBg  It  to  «ntertatn       nsnfetH  of  re- 
late trona  Uie  aetton  of  th«  board  iMC  med- 
ical examlnem  of  the  stale  of  Vf^^tm^  m 
revoking  relator's  license  to  pxcttos  medi- 
cine in  this  state.   R  appeen  •OmX,  parBQut 
to  the  iHToviaions  of  tin  atatate  in  Hmt  re- 
spect made  and  provided,  (act  to  resulate 
the  practice  of  medldne,  eta;  Sees.  £aws 
18S9,  p.  ITS,)  relator  was  prooeded  •gf'^^ 
before  said  board  of  medical  eaunlnen.  up- 
on  certain  Aarges  alleged  to  dmstttnte  **an- 
[wofeasionttl,  dishoaiomble.  and  ImnHwal  crai- 
duotf'  In  the  praotlee  of  said  profession,  and. 
after  hearing,  said  board  found  rdator  guilty. 
■0  diazged,  and  thereupon  revoked  bia  li- 
cense to  pimcMce  medidne  and  surgery  in 
this  state.    An  appeal  was  duly  prosecuted 
from  the  dedslon  of  said  board  to  the  dis- 
trict court  of  tbe  first  Jodidal  dletzlct  la  and 
for  Lewis  and  Clarke  ooonty.  and.  upon  tbe 
docketing  of  aaitd  appeal,  motton  to  *j'«'niss 
the  same  was  interposed  by  said  board  of 
medical  racaminen  on  the  following  groands: 
"(a)  That  tbe  papus  in  aald  canse  are  not 
properly  in  court;  (b)  that  there  is  no 
vision  of  law  by  whlcli  an  apiMal  can  be 
taken,  in  ttiat  the  law  porportlng  to  permit 
an  appeal  is  in  oontravenUon  of  the  consti- 
tution of  the  state  of  Montana,  and  void; 
(c)  that  there  is  no  ivooedure  provided  by 
law  by  which  and  throue^  which  a  heading 
on  appeal  can  be  had;  (d)  that  the  action 
of  the  medical  board  Is  final  under  the  law. 
except  In  so  far  that  its  ac(i«i  may  be  re- 
viewed by  tbe  district  oonrt,  through  the 
medium  of  summary  process."  Therenpcn 
the  oonrt  after  consideration,  sustained  the 
motion,  and  dismissed  said  appeal,  and  tlw 
same  grounds  ore  urged  in  this  proceeding 
as  reasons  for  deutol  of  Ihe  writ  ot  nmn- 
date  prayed  for;  Hxaeetote  the  only  qnestion 
Involved  In  Ihls  consideration  Is  whe4ha-  or 
not  such  appeal  would  lie  in  favor  of  re- 
laitor. 

13ie  act  of  the  legislature^  cited  supra,  aft- 
er providing  for  the  organizatioi  of  aald 
board  of  medical  examiners,  and  prescrib- 
ing its  duties  In  respect  to  the  examination 
<it  applicants  desiring  to  ^«ctice  medicine 
and  sorgeiy  in  this  state,  as  to  their  qnall- 
flcBitioos  to  be  Uo^fRd  thereunto,  and  tor 
the  issuance  of  a  certlflcate  ot  license  by  said 
board  to  persons  foimd  duly  qualified,  fur- 
ther provides  that  "such  board  may  refuse 
or  revoke  a  coUQcarte  tor  anvrofesBlonal, 
dldioncaaUe  or  Innuoral  conduct,  or  refuse 
a  certifloate  to  any  one  who  may  puUldy 
profess  to  cure  or  treat  disease  Injury  or 
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taraUj,  In  swA  «  imtmet  as  to  decelTe 
a  pnMle.  In  all  ca«es  of  refusal  or  revoca- 
o,  the  apitllcant,  it  he  or  she  feel  ag- 
l«Ted»  may  appeal  to  "die  district  court 
ftbe  coonty  wbere  snch  oppUcant  may 
Te  applied  for  a  certificate"  This  prorl- 
m  for  appeal  In  such  caaee  appears  to 
re  been  held  uncoBstltiitlonal  by  tbe  dis- 
ct  court,  In  dlsmiasloc  rotor's  appeal,  aa 

rbe  prf^KMltlon  Is  advanced  that  the  dla* 
ct  court  cannot  lawfully  entertain  appeal 
>m  the  action  of  aald  board,  as  provided 
r,  because  tbe  ooastltution  provides  thai 
e  dlstilct  court  "shall  have  appellate  jn- 
idlctlon  tn  all  casoa  arising  in  jnstlceB'  and 
ber  inferior  courts.  In  their  jrespectlve  dls- 
.cts,  as  may  be  provided  by  law.  and  con- 
itent  with  this  constUaUon."  Article  S,  I 
Bespondent  contends  that  the  proper  in- 
rpretatltm  of  this  clause  of  the  constitution 

thAt  the  district  oourts  can  entertain  ap- 
als  from  justice's  and  inferior  courts  only; 
id  such  must  be  the  construction  put  up(m 

to  sustain  the  ruling  of  the  court  below. 
It  the  provision  of  the  constitudcw  under 
nsldeiation  is  not  tn  such  prohll^tory  form, 
id- we  do  not  think  that  provlaiou  Imports 
ch  intention.  Even  appeals  which  may  be 
lowed  from  justices'  and  Inferior  courts 
e  left  by  the  constitution  within  the  control 
the  le^talature.  The  CMistractlon  con- 
tided  for  by  respondent  would  Introduce 
radical  change  In  the  system  provided  for 
e  control  of  certain  Important  public  af< 
Irs,  which  has  prevailed  In  this  jnrlsdJo- 
>n  throughput  the  territorial  regime,  and 
lilch  provisions  are  still  contained  in  the 
>dy  of  the  statute  laws  adopted  by  the 
institution  for  state  government;  for  that 
tiding,  logically  followed  out,  would  cut 
Z  the  appeal  to  the  district  court,  provided 
'  statute,  from  the  action  of  the  board  of 
>tmty  commissioners.  In  respect  to  the  al' 
wance  or  dlsallowauce  of  claims  against 
e  county,  (Comp.  St,  div.  6,  SS  T64,  765;) 
ipeals  from  the  award  of  road  viewers  In 
ying  out  highways,  (Id.  I  1821;)  appeals 
om  the  award  of  the  commissioners  In  pro- 
edlngs  where  the  power  of  eminent  domain 

exercised,  (Code  Civil  Proc.  SS  607,  008;) 
id  perhaps  other  appeals  In  similar  cases. 
1  such  appeals  from  the  action  of  the  board 

the  district  court  of  the  proper  district 
e  provided  for  by  statute  in  favor  of  tiie 
ixty  aggrieved;  and  It  is  very  doubtful  that 
e  legislature  would  have  made  provision 
r  action  of  boards  In  such  Important  af- 
Irs  as  those  statutes  contemplate  If  such 
■tion  was  final,  as  it  would  be,  lu  many 
spects,  without  provision  for  appeaL  It 

well  Imown  that  a  review  by  a  court 
rough  the  medium  of  certiorari  would,  un- 
tr  the  rules  governing  such  writs,  be  in- 
lequate  to  reach  a  complete'  consideration 
'  the  case  on  the  merits,  with  power  to 
nder  such  judgment  aa  the  justice  of  the 
ae  ml^t  warrant,  and,  taking  away  the 


rl^t  of  appeal  In  such  cases,  ml^t  lead 
to  declaring  those  numerous  statutes  void 
in  toto;  on  the  grooud  that  the  legislature 
would  not  have  Invested  such  boards  with 
the  large  powers  committed  to  them  If  their 
action  had  been  understood  to  be  final,  and 
beyond  review,  through  the  appeal  provided 
in  the  same  statute  It  is  therefore  observed 
how  extensive  and  radical  Is  the  effect  con- 
templated by  the  framers  of  the  constitution 
in  the  particular  under  considoation,  if  the 
Interpretation  contended  for  by  the  respond- 
ent expresses  the  intention  of  its  framers. 
But  we  think  that,  If  such  was  the  Intention, 
It  would  have  been  indicated  without  un- 
certainty, by  a  provision  in  the  proiilbltoty 
form,  unlike  the  clause  under  consideration, 
but  something  Uke  the  form  unto  whldi  said 
clause  Is  construed  by  the  holding  contended 
for  in  this  proceeding.  But,  as  before  ob- 
served, the  language  of  the  constitution  un- 
der consideration  Is  not  In  such  prohibitory 
form;  nor  do  we  think  the  framers  of  titiat 
instrument  Intended  such  interpretation,  or 
the  radical  change  tn  the  system  of  laws  so 
long  prevailing  in  this  Jurisdiction,  to  which 
it  leads,  without  any  otiier  provisions  to  sup- 
ply the  place  of  those  laws  uprooted  thereby. 
State  r.  Hickman,  11  Mont  M4,  29  Pac. 
Rep.  92. 

While  It  Is  a  fundamental  principle  that 
the  legislature  cannot  interfere  with  the  ex- 
istence, or  abridge  the  Jurisdiction  bestowed 
upon  courts  by  the  constitution,  it  has  been 
held  by  eminent  authority  that  the  le^sla- 
ture  may  Invest  such  courts  with  additional 
jurisdiction.  This  subject  was  extensively 
considered  in  a  singularly  able  opinion  de- 
livered by  the  court  of  errors  and  appeals 
of  New  Jersey,  in  a  case  decided  in  18G9, 
(Harris  r.  Yaudeveer's  Ex'r,  21  N.  J.  Eq. 
424;>  reaching  the  conclusion  that  "an  ex- 
tension of  the  jurisdiction  of  a  coxirt,  such 
extension  being  in  harmony  with  Its  char- 
acter, and  not  being  a  usurpation  on  the 
Inherent  powers  of  any  other  court.  Is  not 
w!thin  the  constitutional  prevention."  The 
same  proposition  Is  announced  In  Wells,  Jnr. 
54;  and  we  have  been  unable  to  find  any 
auUiorltles,  either  In  cases  or  In  works  on 
constitutional  law,  to  the  contrary  effect 
ResDondent's  counsel  dte  some  early  cases 
from  California  In  support  of  their  view; 
bnt  the  court  In  those  cases  bad  under  con- 
sideration, not  only  a  different  judicial  sys- 
tem, but  entirely  different  constitutional  pro- 
visions to  construe,  as  shown  In  the  Caulfleld 
Case,  8  Cal.  389,  and  others  cited.  There 
the  constitution  Invested  the  district  courts 
with  original  jurisdiction  in  law  and  equity 
cases,  and  was  silent  as  to  any  appellate 
Jurisdiction  In  those  courts;  but  the  con- 
trolling provision  In  those  cases  seems  to  be 
that  the  California  constitution  empowered 
the  legislature  to  "give  the  county  courts 
original  or  appellate  power,  or  both,  In  ajfo- 
dal  cases  aiAl  In  oases  arising  In  justtees* 
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oatatMf*  tberefore^  tlw  amsUtatlou  ^mrlded. 
In  effect,  wbere  the  kcbdattire  should  direct 
tba  appeal  from  the  justice  conrt  In  the 
forcible  Mitry  case  there  under  eoniddera- 
tton,  and  we  think,  under  Uke  omdltfons, 
sound  larindples  of  constroetlon  and  rates 
of  logle  should  lead  to  snob  contusion.  The 
leglsIatlTe  prorlslon  for  si^mbI  from  the  Jos- 
tioe*B  to  the  district  coort,  as  was  remariced 
In  the  Gaolfldd  Oase,  seemed  to  tw  direct- 
ing the  course  of  such  appesls  In  a  dlffa<- 
oit'patb  from  that  plainly  marked  out  by 
the  oonstltatlon,  which,  In  effect,  would  take 
from  the  other  courts  that  pwtlon  of  the 
judicial  power  which  the  constitution  bad 
directed  to  be  committed  to  It;  and  that 
would  Infringe  the  principle  above  adverted 
to,  that  the  legislature  has  no  power  to 
abridge  or  direst  a  court  of  the  jurisdiction 
which  the  constitution  commits  to  It  AH 
other  cases  cited  from  Gallfomla  appear 
to  follow  the  Caulfleld  Case,  and  we  think 
they  rest  on  conditions  widely  distinguished 
from  those  undo'  consideration  In  the  case 
at  bar. 

The  question  here,  unlike  that  before  the 
Oallfomla  court,  relates  to  extension  of  Juris- 
diction of  the  district  court  over  a  class 
of  cases  not  especially  mentioned  In  the 
constitution,  which  may  arise  by  virtue  of 
statutory  provisions,  wh^  such  provision 
la  no  way  Interferes  with  the  constitutional 
jurisdiction  of  any  court  In  the  judicial  sys- 
tem. The  statute  h^e  under  consideration 
takes  no  constitutional  jurisdiction  from  an^ 
court  In  this  state,  but  invests  the  district 
court  with  Jurisdiction  of  a  class  of  im- 
portant cases,  to  come  into  it,  by  way  of  ap- 
peal from  the  action  of  the  board  of  med- 
ical examiners;  and  other  statutes  on  the 
same  footing  provide  for  other  important 
cases  to  come  into  the  district  court  by  way 
of  appeal  from  the  primary  action  of  oth&r 
boards  or  commissioners. 

It  la  also  Insisted  by  reiqiondent's  counsel 
that  the  appeal  In  question  Is  nugatory,  be- 
cause no  rules  of  practice  have  beeai  pre- 
scribed in  said  act  of  the  legislature  to  guide 
the  ^strict  court  in  adjudicating  that  class 
of  cases.  We  do  not  thlok  rotor's  ri£;ht 
of  appeal,  with  such  a  hearing  as  the  legis- 
lature contemplates  he  shall  have  In  the 
district  court,  can  be  denied,  because  no 
spedal  rules  <^  practice  to  be  followed  there- 
in were  prescribed.  On  the  same  ground. 
It  might  be  aflrmed  that  the  board  of  med- 
ical examiners  had  no  power  to  enter  upoa 
a  hearlug  of  charges,  and  determine  whether 
a  physician  complained  of  was  goUty  of 
such  conduct  as  authorized  Hie  revocation  of 
his  license  to  practice  medicine  and  surgery 
In  this  state.  Tte  act  of  the  legislature 
providing  for  said  board,  and  Investing  It 
with  snch  power,  does  not  define  the  pro- 
oedum  which  shall  govern  such  Investiga- 
tions before  the  board.  No  doubt  the  leg- 
islatore  contemplated  that  such  proceedings 


ahoold  be  conducted  In  aodb  an  orderly 
manner  as  that  no  substantial  right  wonld 
be  dolled  the  aocosed.  State  t.  8diiilt% 
U  Mont.  430,  2S  Pae.  Bop.  64a  Witt  bow 
much  mora  force,  then,  can  tt  be  Macrlril 
that  the  legislature,  in  pladng  the  case  wltb- 
in  the  Jurisdiction  of  the  district  conrt  by 
appeal,  on  behalf  of  the  party  feeing  ag- 
grieved, contemplated  that  said  court,  be- 
ing wise  In  the  law  and  aU  Its  anal^es, 
would  mSoipt  sach  appropriate  procedure  In 
the  adjudication  as  would  vouchsafe  to  the 
accused  and  to  the  prosecution  a  proper 
hearing;  and  ttiweapon  sndi  judgment  would 
be  ^ononnced  as  the  law  and  justice  of  tlie 
case  wonld  warrant  on  the  facts  ahown. 
The  esse  is  brought  Into  the  district  court 
by  ai^eal,  wtttioat  restriction,  and  tbSa 
would  seem  to  ctmtunplate  that  tiie  court, 
thus  being  dothed  with  power  to  try  the 
case,  and  to  pronounce  Judgment,  would 
apply  the  appropriate  procedure.  People 
T.  Jordan,  65  OaL  646^  4  Pac.  R^.  683. 
what  purpoae  did  the  legislature  provide 
that  a  party  Ceding  aggrieved  m^t  a^eal 
the  case  Into  the  district  oonrt?  The  par- 
ty appealliv  would  have  been  de^Ted  of 
a  license  to  practice  medicine  within  this 
states  dtlier  by  refusal  or  revocation  tbere- 
of  by  tJie  board.  Now,  wben  the  case  la 
raised  Into  the  jurlsdlctlMi  of  tlie  iBstxlct 
court  by  appeal,  was  It  not  contemplated 
that  therel^  said  comt  was  placed  In  the 
attitude  of  the  board  of  medical  ezamlnerSi 
wllb  power  orer  Its  dedskm  to  Investlgnte 
the  case,  utd  determine  Aether  or  not  tbe 
appdlant,  nnd«  the  law,  ought  to  be  denied 
a  llo«ise,  or  whether  such  license  ongtat 
to  be  revoked  because  of  "anprofe«slonaI, 
dishonorable,  or  Immoral  conduct"  In  tbe 
IMiactlce  of  his  profession?  Qtate  t.  Board 
of  lledical  Bxamlnoii,  10  Mont.  162,  25  Pac 
Rep.  440.  Hie  statute  iHovldes  that  the 
court  may  revoke  the  license  of  an  attorney 
to  practice  lav  In  the  courts  of  this  state 
"for  malconduct  tn  his  profession,"  (section 
106,  p.  Comp.  StO  and  no  special  rules 
of  practice  tor  the  Institution  of  a  charge 
alleged  to  constitute  such  malconduct  on 
tbe  part  of  an  attorney,  and  the  trial  ttme- 
of,  are  in-eecrlbed  In  Oie  statnte,  exc^  the 
obvioos  provision  that  the  accused  shall 
be  notified  of  the  charge  against  him,  and 
b)  heard  In  his  defense;  which  right  prob- 
ably no  court  would  neglect  to  iH*ovide  for 
on  behalf  of  the  accused.  In  snch  cases 
a  court  must  direct  the  course  of  its  own 
procedure  In  many  Important  respects,  with- 
out special  provision  of  statute  nude  for 
those  particular  cases;  but  for  that  reason 
It  would  not  refuse  to  exerdse  the  duty  and 
authority  Imposed  upon  it  by  statute. 

It  Is  further  objected  that  the  writ  of 
mandate  Is  not  the  i^oper  proceeding  here- 
in to  reinstate  the  case  In  the  district  court, 
but  we  are  of  oplolon  fhzt  such  objection 
is  nntenable,  that  this  proceeding  Is  a  prop- 
er remedy  whwe  a  court  refuses  to  mkter- 
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1  and  adjudicate  a  case  properly  Innnght 
bin  Its  Jurisdiction,  and  there  Is  no  ob- 
ion  1ha{  this  case  was  not  properly  ap- 
led  into  the  jurisdiction  of  the  district 
rt  An  order  will  be  entered  directing 
writ  of  mandate  to  iama. 

B  WITT,  concurs. 


ITATB  ex  leL  PIGK)TT  T.  BSNTON. 
prone  Court  «t  Mwtana.    Bept.  6.  1808.) 
(TAKA  Buxov  Law— NonxATioir  CnrrtvioAn 
— Prdijl  Vacib  Bvfbot— NoKsnn. 

1.  On  a  □ooaait,  that  which  the  evidence 
Is  to  prove  will  be  coosidered  as  proved. 

2.  ▲  certificate  of  nomination,  required  to 
lied  by  the  Montana  ballot  laws,  (Bectlon  4.) 
ch  ia  regular  npon  its  face,  and  filed  with 

proper  officer,  is  prima  facie  erideoce  of 
nomination  of  the  person  so  certified. 

3.  The  secretary  of  the  committee  to  which 
I  delegated  the  power  to  make  a  nomina- 

by  a  political  conTention.  who  certified 
h  nomination  to  the  proper  officer,  testified 
t  he  was  jiresent  at  a  committee  meeting 
>re  the  nomination  was  made;  that  meet- 
I  were  held  at  several  places,  and  that  sev- 

eommlttee  men  were  present;  that  such 
lination  was  decided  on  at  several  meet- 
I.  but  he  could  not  name  the  particular 
'ting  at  which  the  nomination  was  made, 
minutes  bavins  been  kept  Held,  that  such 
imonr  did  not  overthrow  the  prima  facie 
>  made  by  the  certificate  of  nomination, 
rwood,  J.,  dissenting. 

4.  A  political  convention  delegated  to  a 
imittee  power  "to  fill  all  vacancies  that  now 
It,  or  that  may  hereafter  occur."  The  con- 
don  failed  to  make  a  certain  nomination, 

the  committee,  after  the  adjoummeut  of 
convention,  made  such  nomination.  Held, 
t  the  Montana  ballot  law  does  not  forbid  a 
lination  to  be  so  made,  and  that  It  was 
;>erl7  made.    Harwood.  J.,  dissenting. 

ppeal  from  district  court.  Cascade  cown- 
Frank  K.  Armstrong,  Judge, 
tatement  of  the  case      the  Jnstloe  de> 
trlng  the  (^>lnlon: 

his  action  la  one  for  usoriMitlon  of  office. 
}  relator  alleges  and  proves  focts  which 
claims  are  sufficient  for  a  Judgment,  to 
effect  that  respondent  Is  not  entitled  to 
office  of  Judge  of  tiie  eighth  Judicial  dls- 
t  of  this  state,  and  that  relator  Is  entitled 
laid  office,  and  that  he  be  pnt  Into  posses- 
1  of  the  same.  Code  Civil  Proc  c  5,  tit 
H  410-417.  At  the  general  election  In 
rember.  1892,  the  r^tor  and  the  respond- 
were  candidates,  and  received  votes,  for 
office  of  district  Judge.  The  relator  was 
olarly  nominated  for  the  office  by  the 
nocratic  convention.  His  nomination 
I  duly  certified  to  the  county  clerk,  and 
name  properly  placed  upon  the  official 
lot  as  the  candidate  of  the  Democratic 
ty.  As  snch  candidate,  he  received  votes, 
se  matters  were  all  regular,  and  as  to 
m  there  Is  no  contention.  There  Is  also 
contention  that  respondent  was  regularly 
linated  by  the  Republican  convention. 
I  nomination  was  duly  certified  to  the 
nty  cl»k»  and  his  name  was  properly 
oed  u^on  the  official  ballot,  and  votes 


were  given  to  Um  aa  Bodi  candidate.  R»> 
epondent's  name  also  aivpeared  on  the  ofVdal 
ballot  as  candidate  of  the  People's  party. 
The  official  ballot,  ttereftwe^  presented  the 
following  appearance: 

Dlatrlet  Jnds*.  Blghtk  JodlM  DUMit. 
Tots  lor  OH. 


BsDtOB,  Ctasrles  H..  Pvoplo^s  psrtj 


BsBtOB.  CbarlM  H..  EapabUasa 


Plgott.  W.  T..  DsniQcratle_ 


At  the  election,  Plgott,  Democratt  recdved 
some  1,348  Totes;  Benttm,  Republican,  1,188; 
and  Benton,  People's  pui7>  280.  Benton's 
Tote»  as  Bepn&Ucan  and  ^raple^s  party*  to- 
gettier,  gave  him  a  majori^  over  Plgott  It 
his  People's  party  votes  were  not  connted, 
he  had  not  a  majority  over  Hgott,  and  not 
a  majority  of  all  the  votes  east  and  counted. 
The  canvassing  board  counted  for  B«iton 
his  RepnMlcan  and  People's  party  votes. 
He  was  declared  dected.  He  recdved  bis 
commission  from  the  governor.  He  quali- 
fied as  Judge,  assumed  the  office,  and  has 
been  acting  as  Judge  down  to  the  time  of 
the  commencement  of  these  proceedings. 
Hie  rda-tor  took  the  oath  of  office  as  Judge, 
but  has  never  acted  as  8U(^  At  his  rela- 
tion this  action  Is  commenced.  He  claims 
that  respondent  was  not  elected,  but  has 
usurped  the  office,  and  Is  now  an  Intrude 
ther^.  Relator's  whole  case  rests  upon  his 
attempted  showing  that  the  Pet^le's  party 
votes  cast  and  counted  for  Benton  were  ille- 
gal, and  tliat  they  were  Ul^al  because  Ben- 
ton was  not  nominated  by  the  People's 
party.  Th^r  alleged  Illegality  rests  up<m 
the  following  facts:  On  September  8,  1892, 
the  People's  party  convention  was  held.  At 
the  session  of  the  convention  no  person  was 
named  by  the  conventi(m  aa  candidate  for 
district  Judge.  As  to  that  office  the  minutes 
of  the  convention,  Introduced  in  evidence, 
show  the  following  proceedings: 

"McKay  offered  a  motion  of  a  vote  of  con- 
fidence in  Judge  Benton,  of  this  district 
Carried. 
"County  committee: 

*'Jefl  CampbelL 

•D.  McKay. 

"Harry  Dicfcerson. 

"S.  Porter. 

"Frank  Marion. 

"Harry  McLaughlin.  }  Bandcoulee. 

"John  Gillen.  ) 
"Mtn.  Present  county  com.  be  empowered 
to  add  to  county  central  com.  from  other 
predncte.  Carried.  Mtn.  county  or  execu- 
tive committee  be  empowered  by  this  con- 
vention to  fill  all  vacancies  that  now  exist, 
or  may  hweafter  occur.  Carried.  Mtn.  to 
adjourn.  Carried. 

"Q.  L.  Walea,  Sec'ty." 
The  case  was  tried  before  Hon.  F.  K. 
Armstrong,  Judge  of  the  ninth  Judicial  dis- 
trict, presiding  upon  the  trial  of  the  case, 
wlUumt  a  Joij.   Upon  the  trial  the  county 
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derk  and  raeorOBr  of  OaMade  coonty.  being 
called  aa  a  wltnesa,  prodnced  the  Feople'a 
party  certtflcate  ot  the  nomination  of  Charies 
H.  Benton,  which  waa  filed  in  his  office, 
which  is  as  foUowa: 

*Tniere  being  a  racaney  on  the  tldcet  of 
the  political  party  known  aa  the  'People's 
Party,*  In  the  office  of  dlatrict  Judge,  eighth 
Judicial  district  of  Mont,  the  ezecutlTe  comr 
mlttee  of  Cascade  county  of  the  People's 
party,  did,  on  the  serenth  day  of  October, 
1892,  nominate  Charles  H.  Benton,  realdence, 
Qreat  Falls,  Mont.,  business,  Judge  of  the 
eighth  Judicial  district  of  Mont,  address, 
Qreat  Falls,  Mont,  for  the  office  of  district 
Judge  of  the  eighth  Judicial  district  of  Mont 
The  nomination  was  made  by  the  executlre 
committee  oif  said  Peoi^e's  party,  who  were 
authorlaed  to,  and  had  the  power  delegated 
to  them  to,  fill  racandes  by  the  conrention 
of  said  party,  duly  aaaembled  and  organized, 
and  the  - cause  of  such  vacancy  in  the  office 
of  district  Judge  of  the  eighth  Judicial  dis- 
trict was  because  such  People's  party  con- 
vention did  not  nominate  a  candidate  for 
soch  office.  Daniti  MCKay, 

Chairman  of  the  Bhceeutlve  Committee  of  the 
Peo^e's  Party.  Resides  at  Qrwt  Fails, 
Mont  Business,  contractor.  Business 
address,  Great  Falls,  Mont 

"George  L.  Wales, 
Secretary  of  Bxecnttve  Committee  of  the 
People's  Party.  Scalding  in  Great  Falls, 
Montana.  Business,  harness  maker. 
Buslneaa  address.  Great  Falls,  Mcmt" 
George  L.  Wales,  secretary  of  the  execu- 
tive or  county  committee  of  the  People's 
party,  was  called  aa  a  witness  by  the  re- 
lator. As  to  the  nomination  of  Benton  by 
the  People's  party,  he  testified  as  follovra: 
"I  am  engaged  in  the  harness  and  saddlery 
business.  I  reside  at  406  First  Ave.  South, 
in  the  city  of  Great  Falls.  I  was  the  secre- 
tary of  the  People's  party  convention  held 
in  Oascade  county  last  fall,  which  nominated 
some  men  for  county  offices.  Question.  That 
was  the  only  Peoi^'s  party  convention  held? 
Answer.  That  I  was  iHi-esent  at  Q.  Will  you 
answer  the  question?  Was  that  tlw  only 
People's  party  convention  that  was  held?  A. 
That  I  was  present  at  Q.  I  ha^e  asked  yon 
whether  that  was  the  only  People's  party 
convention  held?  A.  So  far  as  I  know.  Q. 
Don't  you  know  there  was  not  another  one 
held?  A.  I  can't  say.  Q.  Ton  were  here  all 
the  fall?  A.  Yes.  sir.  Q.  Yon  were  the  sec- 
retary of  that  convention?  A.  Yes,  sir.  Q. 
If  another  convention  had  been  held,  would 
you  tiave  known  of  It?  A.  I  think  I  might 
Q.  Were  yon  a  member  of  the  county  com- 
mittee that  called  it?  A.  No,  sir.  Q.  Ware 
yoa  a  member  of  the  county  committee  that 
did  appoint?  A.  No,  sir.  Q.  Did  the  con- 
vention appoint  a  county  committee?  A.  Yes. 
(Witness  shown  paper.)  This  paper  contalna 
the  minutes  of  the  convention.  (Paper 
marked  'Bxhibit  B'  for  idontlflcation.)  These 
minutes  war*  written  by  myself  and  at  the 


time.  No  additions  were  subsequently  m 

I  wrote  them  on  two  pieces  of  paper.  I 
down  notes  as  we  went  along,,  and  co 
them  on  anothw  piece  of  paper.  Q. 
this  the  copy  that  yon  made?  A.  At 
convention;  at  the  time  of  the  oonvcni 
Q.  No  proceedings  were  taken  except  t 
set  forth  In  the  minnteaf  A.  That  waa 
main  points.  Q.  These  ware  the  non 
tions  made  so  tar  as  they  were  mad^ 
the  resolutions  adopted  so  far  aa  resolut 
were  adopted?  A.  Yes.  I  have  aeen 
owtiflcate  of  nomlnatifHi  wbleb  has  bees 
trodnced  in  evidence,  and  which  you 
show  me.  (Witness  shown  the  certlficat 
nomination  already  Introduced  In  evldei 
Thla  papa>  bears  my  signature  aa  secre 
of  some  executive  committee.  The  exect 
committee  consisted  of  Mr.  Say,  mys^. 
Porter,  Mr.  Campb^  and  Wllllama.  ] 
lleve  they  were  the  orlglnnla.  Q.  Of 
eEzecQtive  committee?  A.  Ym.  Q.  By  w 
was  the  executive  committee  appointed? 
I  do  not  know.  That  oecuUve  comm 
was  not  appointed  by  the  county  convra 
Q.  And  yon  do  not  know  by  whom  it 
appointed?  A.  I  was  not  present  at 
time,  and  I  do  not  know  by  what  antb< 
the  gentlemen  named  assumed  to  act  aa 
executive  committee,  not  being  presen 
the  time  the  committee  was  created. 
Were  you  present  at  any  meeting  of  the  • 
mlttee  at  which  Judge  Benton  received 
nomination?  A.  Yes,  sir.  Q.  Where 
that  meeting  h^?  A.  At  several  i^cee 
^te  the  places.  A.  Sometimes  one  p 
and  sometimes  another.  The  first  was  fi 
convention.  Q.  That  waa  not  the  comm 
meeting.  Confine  yonrself  to  this  met 
of  the  alleged  executive  committee  tbnt 
fesses  to  have  nominated  Judge  Benton. 
We  met  sometimes  In  McKay's  office. 
Who  met  at  McKay's  office,  and  when? 
I  did  not  keep  the  dates;  we  met  too  oi 
We  met  at  McKay's  office  as  an  exeo 
committee.  Mr.  McKay,  OampbeU.  Po 
and  sometimes  Holmes  were  present;  at  c 
times,  dlflerent  members.  Q.  I  would  la 
know  something  about  this  particular  t 
A.  I  can't  say.  Q.  Were  yon  ever  pres» 
any  meeting  of  the  executive  committe 
wblch  a  vote  waa  taken  or  resolutions  a( 
ed  providing  for  the  nomination  of  ji 
Benton?  and  I  will  ask  yon  next  whei 
was,  if  there  was  such  a  meeting?  A. 
sir.  Q.  Then  It  Is  a  fact  or  Is  It  a  fact  t 
that  the  information  which  yon  had  w 
led  you  to  sign  this  certificate  of  i 
Ination  ooncwnlng  any  action  taken  by 
executive  committee  was  conveyed  to  yoi 
hearsay,— that  is,  by  some  p^mn  -who 
fessed  to  be  preseoit?  A.  By  the  membei 
the  committee.  Q.  Which  members? 
McKay,  Porter,  and  Oampbell."  Wit 
continuing;  "I  signed  that  document- 
certificate— at  the  courthouse  her«  In  Ji 
Benton's  office.  McKay,  myself.  Hoi: 
and  Judge  B«toa  wwa  i^<eaeatat  Out  t 
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in't  uy  wbo  prepared  tbe  document  for 
nitlon.  It  was  not  prepared  by  Judge 
ton  In  my  presence.  I  believe  that  tbls 
ting  took  place  in  Jtidge  Benton's  ofiice, 
'n  this  paper  was  signed,  on  the  17th  day 
)ctober,  which  was  the  last  day  that  the 
Iflcate  could  have  been  filed.  I  know 
I  a  certificate  of  nomination  is  required 
«  filed  by  law  20  days  before  an  election, 
this  was  the  last  day,  as  I  figure  It,  up- 
iphich  a  certificate  might  be  filed.  Myself, 
mes,  and  McKay  were  present  when  it 
I  signed,  and  we  came  to  be  present  at 
meeting.  Knowing  that  the  nomination 
not  been  put  in,  Mr.  Holmes  sent  for 
and  told  me  that  the  time  was  up,  and 
would  hare  to  put  it  In.  Q.  You  came 
:bere  because  Mr.  Holmes  called  you?  A. 
cpected  to  be  called  upon  whenever  the 
ament  was  ready.  I  was  notified  by  Mr. 
mes  to  come-down  with  McKay.  McKay 
le  to  the  store  after  me.  He  dropped  In- 
iie  store,  and  told  me  to  come  up  some 

B." 

-oss-examluatton:  "Question.  Toa  speak 
he  original  committee,  I  beHere,  In  reply 
Mr.  Shores,— the  executive  committee, 
s  any  one  added  to  that  committee  after ' 
CMivaitl<m,  and,  If  so,  who  was  It?  (Re- 
T  objects  to  the  question  as  incompetent 
autliorlty  was  given  by  the  convention  to 
t»  any  change  In  its  committees.)  Au- 
T.  Mr.  Holmes,  who  lives  here  in  Oreat 
Is.  Q.  Then  I  will  ask  yoa  If  Mr.  Holmes 
I  a  member  of  Chat  committee  at  the 
B  of  uomlnaittoii  of  Judge  Benton.  A. 
served  as  suoh.  It  is  rather  a  difi^cnlt 
stioa  tor  me  to  answtf  whether  I  had 

notice  to  be  at  thsit  meeting  whidi  nom- 
:ed  Judge  Benton,  because  we  had  so 
ly  meetings.  I  Icnow  of  several  meetr 
I  where  Judge  Benton's  name  came  tor- 
■d.  Q.  Was  he  nominated  more  than 
e?  A.  It  was  decided  on  several  times. 
You  may  9tate  whether  you  were  pres- 
at  a  meeting  where  H  was  decided  that 
should  be  thi  nominee  of  <ttie  People's 
ly.  A.  Yes,  fA  *.  Q.  Who  else  was  prea- 
1  A.  Mr.  McK&y,  Porter,  and  CampbelL 
re  may  have  been  others  around.  I 
w  we  were  tSiece.  I  concurred  in  this 
ilnatlon,  and  signed  the  cerUflcate." 
^direct  examlnatitm:  "It  was  reported 
ne  that  Holmes  was  added  to  the  execu- 

commlttee.  I  waj  not  present  at  any 
•ting  where  he  was  appointed,  or  when 
body  appointed  him  or  added  him.  I 
oot  know  who  had  got  added,  except  as 
lebody  told  me  who  had  been  added  to 
executive  committee.  I  was  Informed  of 
and  ha  served  as  such.  That  Is  all  I 
w  about  it  I  do  not  know  who  ap- 
ited  him.  I  do  not  know  wiiether  Mc- 
'  appointed  him.    l!1iere  wus  a  meeting 

time,  at  whlcb  McKay,  Holmes,  and 
leU  were  present  at  Dan.  McKay's  ofilce. 
appened  to  go  there  because  we  had  a 
il^r,— not  a  regular  meeting,  bat  an  irreg- 


ular meeting.  I  did  not  bappea  to  be  there. 
We  went  ULero  for  a  purpose.  We  were  no- 
tified by  Mr.  McKay.  Ho  met  ma  on  tiie 
street,  and  said,  'Oome  over  to  my  office; 
meeting  to-night'  That  Is  all  be  said,  and 
I  understood  it  and  where  Uia  meeting  was 
to  be  hdd,  but  I  did  not  know  vrtrnt  it  was 
for.  I  went  down  to  McKay's  ofilce  at  that 
tlma  Question.  How  long  was  that  before 
the  certificate  of  nomination  was  made? 
Answer.  From  September  27th  down  to  elec- 
tion day.  Q.  You  were  there  all  that  time? 
A.  No,  sir.  Q.  I  am  asldng  you  how  long 
this  meeting  w-as  held  prior  to  the  time  of 
making  this  certificate  of  nomination.  A. 
I  cannot  tell;  there  were  so  many  meet* 
ings.  Q.  There  is  one  particular  meeting 
about  which  you  have  testified  when  you 
and  three  others  wore  there.  When  was 
that  held?  A.  I  can't  say.  No  minutes 
were  kept  This  was  before  the  certificate 
was  filed.  'Ma.7  be  two  or  three  weeks,  or 
It  might  have  been  a  month,  before.  Q.  Do 
you  mean  to  say  tiiat  you  have  no  recollec- 
tion upon  Hie  subject?  A.  No  date.  I 
can't  tell  Mxe  dat&  We  kept  no  minutes  of 
our  meetings.  The  other  business  that  we 
did  was,  we  discussed  finance.  Q.  Did  you 
make  up  your  minds  to  sdl  the  nomination 
for  the  People's  party?  (Defendant  objects 
to  the  question;  th&t  It  Is  Immaterial  and  Ir- 
r^vant  and  not  an  examination  in  chief.) 
Mr.  ^ores:  I  insist  upcn  the  quescton,  and 
ask,  further,  did  you  at  Ctiat  time  determine 
to  sell  the  nomination,  and  fill  In  the  nomina- 
tion, induding  the  office  ot  district  Judge, 
clerk,  and  recorder,  and  so  on?  (Defendant 
objects  further  to  the  question,  upon  the 
ground  that  It  Is  not  Justified  by  the  plead- 
ings In  this  case,  and  would  be  Immaterial 
fuid  trr^evant  If  foundation  had  been  laid, 
which  objection  was  sustained  by  the  court 
to  which  ruling  of  the  court  In  sustaining 
said  objection  the  relator  then  and  there 
duly  excepted  at  the  tima)"  Witness  con- 
tinuing: "Q.  Who  at  ^at  meeting.  If  any- 
body, proposed  that  Judge  Benton  be  nom- 
inated for  this  office?  A.  I  think  the  whole 
of  them  present  spoke  of  it  Q.  Was  it 
at  (that  meeting  determined  to  nominate  him? 
A.  I  can't  say  whether  It  was  at  that  meet- 
ing fully  determined.  Q.  Do  you  mean  to 
say  that  at  Ibat  meeting  the  subject  was  dis- 
cussed, and  favorably  discussed?  A.  It  was 
always  favorably  discussed.  Q.  Let  us  have 
a  definite  answer,  Lf  you  can  give  It  to  the 
questioa  wiiether  at  that  time  and  meeting 
held  In  Dan.  McKay's  office,— whetiier  or  not 
it  was  definitely  decided  to  put  Judge  B^- 
ton  in  nomination.  A.  I  can't  answer  that 
question.  Q.  Will  you  please  refer  to  any 
other  meeting  at  whidi  the  propriety  or  ad- 
vlsablll^  of  nominating  Judge  Benton  was 
under  consideration?  A.  I  can't  name  any 
Individual  meeting.  Q.  I  take  it  that  you 
are  unable  to  point  out  any  particular  meet- 
ing at  wbich  it  was  determined  to  nominate 
Judge  Benton?   A.  Yes,  sir.    Q.  O^t  you 
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hod  In  that  and  In  tsiIoiu  confenneet  orer 
the  matter  ftiToralde'  dlaeimloiir^ttuit  !■ 
about  tbe  mhstaim  of  It?  A.  Tei,  sir.  Q. 
And,  on  'file  day  that  this  cerdfleats  ma  e»- 
cated,  yoa  wen  raoaested  br  Dan.  ICcEar 
to  come  orer  to  the  conrtbonse,  and  did  so, 
and  affixed  your  aignature  to  the  certiflcate? 
A.  Tea.  «lr.  I  oazne  to  Itie  cooHlioiue;  tUa 
Is  alMut  an  that  I  know  about  tba  ouidna- 
tlon  <^  Judge  Bmton.  After  hla  appoint- 
ment, H^mea  acted  wlfli  the  committee  aa 
a  member  of  the  csecntlTe  committee.  I 
was  ineaent  at  seranl  meetings  where  Mr. 
Holmes  waa." 

The  only  other  wltnesB  called  re- 
lator was  Judge  Benton,  the  respondent, 
^oee  erldence  1b  not  material  to  the  Tterra 
expressed  In  the  oirfnlon  bdow.  Upon  the 
ifloae  of  ISie  testimony  for  the  relator,  the 
court  granted  a  motion  for  nonatdt,  and  en- 
tmd  Judgment  for  respondent,  and  held  that 
he  was  enUUed  to  tbe  office  of  Judg&  The 
rdartor  appeala  ftom  timt  judgment 

Ransom  Coopw  and  Arthur  J.  Shores,  for  re- 
lator. B.  P.  Carpenter  and  LesUe  &  OraTeu, 
for  lespimdait 

DB  WITT,  J.,  (after  stating  the  faets.)  As 
appears  by  the  statement  of  the  case  abore, 
the  material  point  of  the  rhetor's  conten- 
tion was  that  reepondrat  was  not  nominated 
by  the  People's  party,  and.  If  not  so  nominat- 
ed, the  People's  party  votes  cast  for  him 
were  tll^al  votes,  and  he  had  not  enough 
legal  votes  to  tiect  him.  Upon  a  oonsnlt, 
that  which  the  evidence  tends  to  prove  will 
be  considered  as  proved.  Greek  v.  McManus, 
18  Mont  — ,  82  Pao.  Rep.  fftH,  and  cases 
dted.  Did  the  evidence  on  the  trial  tend  to 
prove  that  respondent  was  not  nominated 
by  the  People's  party  T  The  name  of  Charles 
H.  Benton  as  candidate  of  the  People's  party 
appeared  upon  the  official  ballot  Section  17, 
p.  139,  Ballot  Laws,  leth  Sees.  1889.  That 
name  so  appeared  because  a  certificate  of 
nomination  had  been  filed  with  the  coimty 
caerfc,  and  recorded.  Id.  i  4.  That  certiflcate 
was  signed  the  chairman  and  secretary  of 
the  executive  committee  of  the  People's  par^ 
ty.  It  is  held  that  a  certiflcate  of  election  Is 
prima  fade  evidence  of  the  election  of  the 
person  to  whom  the  certificate  Is  Issued. 
State  T.  Kenney,  9  Mont  228,  28  Pac  Rep. 
733.  By  analogy,  we  are  of  opinion  that  It 
should  be  held  that  a  certificate  of  nomina- 
tion, regular  upon  Ite  face,  and  filed  with  the 
proper  officer,  la  prima  fade  evidence  of  the 
nomination  of  the  person  so  certified.  There- 
fore, when  it  appeared,  as  it  did,  that  such 
certiflcate  of  Benton's  nomination  by  the 
People's  party  was  executed  and  ffied  with 
the  county  derk  and  recorder;  tiiat  his  name 
was  thereupon  placed  upon  the  offidal  bal- 
lot aa  caudldnte  of  the  People's  party;  tbat 
he  was  voted  for  as  such;  that  those  votes 
so  given  him  gave  him  a  majority  of  all 
the  votes  cast;  that  he  was  declared  elected 


tSte  canvassiog  board;  that  be  was  c 
missioned  by  the  proper  anthoifty  of 
state;  that  he  Qualified  as  judge,  and  Is 
ing  as  sndi,— then  I  am  of  opinlcm  that 
rdator  entered  upon  this  contest  facing 
prima  fade  erldenoe  ttut  req>ondent 
nominated  b^  tbm  Pwple'B  party.  It 
spondent  was  nominated  by  the  Peoj 
party,  tben  I2iere  la  an  end  of  relator's  c 
IMd  rdator^  evldaioe  oreroome  tUa  pi 
Hade  sitaationr-that  la^  did  Us  erldemce  i 
to  Show  tiiat  Benton  was  not  nominated 
ttB  People's  partyT  The  esse  wmt  no 
tber  than  rdator's  sTldenc&  Benbrn 
not  yet  before  the  court,  on  the  trial,  in 
taking  to  combat  testimony  that  he  was 
nominated.  He  was  waiting  for  the 
to  Introduce  evidence  tending  to  show 
alleged  fact 

We  will  now  look  at  the  evidence  to  ai 
tain  whether  It  trada  to  diow  tiiat  Be 
was  not  nominated  by  the  People's  pi 
The  district  court  beld  that  it  did  not, 
hence  the  nonsuit.  Hie  only  witness  v 
T^ator  called  to  establUdi  Ibla  point  In 
case  was  the  acting  seCTetary  of  the 
pie's  party  executive  committee,  nai 
George  Ii.  Wales.  His  testimony  on 
point  is  set  out  in  the  statement  of 
case  above,  in  foil,  as  it  appears  in 
record.  It  seems  tiiat  this  fX)mmIttee,  ai 
ated  the  Mmvention,  consisted  of  a 
original  members,  Campbell,  McKay,  1 
Inson  and  P<H*ter,  of  Great  Falls, 
Marion,  McLaugJilln,  and  GUlen,  of  S 
coulee.  The  committee  was  anpow»ei 
add  to  tiieir  number  persons  from  < 
predncts.  Holmes  and  Wales,  eadk  1 
Great  Falls,  and  not  from  other  prect 
became  members  of  the  committee,  or  a 
as  such,  some  method  not  appeti 
But,  If  tbej  were  added  to  the  oomm 
wltibont  direct  authority  from  tlie  conven 
I  cannot  understend  that  such  actl<m  w 
destrc^  the  life  of  ttie  committee,  or  nt 
the  authority  e^ven  It  by  the  oonren 
Moreover,  It  does  not  appear  that  It 
required  that  the  secretary  of  the  con 
tee  should  be  a  member  thereof.  I  ca 
understand  how.  If  the  duly-constit 
members  of  tiie  committee  should  ac 
authorised  by  the  convention,  their 
would  be  void  by  reason  of  the  presenc 
two  more  persons  who  were  not  ref 
members  of  tbe  committee,  and  who  ^ 
not  required  to  make  a  quorum  or  ma  Jo 
which  quorum  or  majcvity  determined  i 
an  act  of  the  committee  which  was  a 
wards  attacked.  Now,  It  does  not  ftp 
from  title  teetlmony  that  the  nomlnatJoi 
Benton  was  made  by  a  slmide  majorlt; 
the  committee,  of  whldi  majority  'W 
and  Holmes  were  members.  As  wffl 
plainly  seen,  there  Is  no  evidence  that 
member  of  tbe  committee  opposed  Benl 
nomination,  and  the  evidence  tends  to  a 
that  all  members  of  flis  eomnUttev  iKr 
the  nomination. 
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WMt  Is  the  fair  Import  o*  the  tendency 
>f  Wales'  testimony?  It  is  true  that  Wales 
lays  he  was  not  present  at  a  meeting  of  the 
committee  when  a  fwmal  resolution  was 
ytlereA  and  a  vote  taken,  for  the  nomination 
Benton.  But  many  meetinxa  were  h^d, 
md  no  written  minutes  were  kept  The 
witness  says  he  was  present  at  a  committee 
meeting  when  Benttm  received  the  nomina- 
tion; tliat  such  meeting  was  held  at  several 
places;  that  there  w^re  present  UcKay, 
jampbell,  and  Porter,  who  were  original 
::ommUtee  men,  and,  at  other  times,  other 
members.  He  says  that  Porter,  McLaugh- 
Jn,  and  Campb^  told  him  that  Benton  was 
lominated.  This  is  criticised  as  hearsay  er- 
dence;  but,  whatever  It  la,  it  does  not  seem 
to  me  to  be  evidence  tending  to  riiow  that 
Benton  was  not  nwnlnated.  Wltnen  says 
le  was  present  at  sevmd  meetbigs  "where 
Fudge  Benton's  name  came  fwward,"  and 
Hiat  his  nominattou  was  decided  <hi  sev- 
eral times,  and  that  at  <me  of  these  meet- 
ngs  Campbell,  Pnter,  and  McLau^Iin  were 
;>re8ent,  and  tiiere  nu^  have  been  others. 
3ie  says  he  cannot  t^  how  long  before  the 
making  at  the  certificate  the  meeting  was 
wld  at  which  Bmton  was  nominated.  There 
ivere  so  many  meetings,  and  no  minutes 
cept  He  says  that  the  wh(te  of  the  com- 
nlttee  present  spoke  of  Bmton's  nomlna- 
ioa.  He  cannot  name  the  particular  meet- 
ng  at  whldi  be  was  nominated.  There 
were  varlons  cmfraraiceB  and  ftiTorable  dls- 
nisslons.  No  minutes  were  kept  Then, 
irhen  the  time  bad  about  expired  In  which 
»rtlflcate8  could  be  filed,  UcKay,  chairman, 
md  Wales,  secretary,  executed  and  filed  the 
%rtlflcate  Introdiued  In  e\idenc&  Z  think 
Lhat  the  fair  OMiclnslcm  from  Wales'  testi- 
nony  Is  that  the  committee,  In  an  biformal 
ray,  actually  determined  upon  Benton's 
UHuinatlon.  It  was  the  general  conduslon 
tf  the  committee.  The  onnmittee  was  small, 
tnd  there  was  no  necesstly  to  proceed  In  tba 
!Onnal  metbod  of  a  largo  ddlberative  body, 
>y  resolution  w  motion  and  vot^  and  record 
ft  the  same.  We  do  not  hear  <tf  an  objeo- 
lon  made  at  any  time  by  any  member  of 
he  committee  to  Benton's  nomination.  All 
hat  we  can  hear  about  the  committee  or  any 
►fflcar  or  member  is  that  they  favored  and 
igreed  to  that  nomination.  Take  all  of 
rVales*  testimony,  direct  cross,  and  redirect 
ind  examine  It  from  the  p(^nt  of  view  of 
he  situation  of  these  committee  m«i,  and 
he  conclusion  comes  to  my  mind  that  the 
Fvldence  rather  tends  to  show  that  the  com- 
nittee  did  nominate  Benton.  I  say  "rather 
ends  to  show,"  but  let  there  be  no  mlsun- 
lorstandlng  tm  this  point  I  am  not  re- 
tulred  to  reach  that  conduslon  from  the  tee- 
Imony  In  order  to  support  the  action  of  the 
:ourt  t>elow,  and  do  not  pass  upon  such  con- 
tusion. All  that  I  need  to  observe  Is  that 
he  testimony  does  not  tend  to  show  that 
be  committee  did  not  nmnlnate  Benton.  Of 
bat  I  am  altogeOier  satisfied.  Ttkoe  were 
T.84r.no.S — 20 


several  members  of  the  committee  besides 
Wales.  If  It  were  true  that  the  committee 
did  not  nominate  BentMi,  that  was  a  fact 
within  the  knowledge  of  the  members  of  the 
committee.  But  none  of  them  were  called 
as  witnesses,  and  It  was  not  shown  that 
any  effort  was  made  to  prociire  th^r  at- 
tendance. Relator  rests  upon  the  testtmony 
of  Wales,  and  that  testimony,  I  cannot  doubt, 
did  not  tend  to  show  that  the  committee  did 
not  nominate  Benton.  Therefore,  there  be- 
ing a  prima  fade  showing  tbat  the  commit- 
tee n<nninated  Benton,  and  that  prima  fade 
situation  not  tielng  ovetithrown  upon  the 
trial,  we  arrive  at  this  ptAnt:  T^e  commit- 
tee did  nominate  Benton.  Then,  did  that 
nomlnatfcn  and'  the  certificate  to  the  county 
clerk  mtitle  Benttm's  name  to  go  upon  the 
ofilclal  ballot  as  tbe  can^date  of  the  Peo- 
ple's party?  Ttuit  is  to  say.  tbe  matter  le- 
duces  Itsdf  to  one  Inquiry:  Was  that  nom- 
Inatlw  frf  Bentm,  as  It  waa  made,  a  vattd 
<me,  undw  tbe  UMitana  ballot  law? 

The  appellant  argues  tbat  under  section  12 
of  tbe  ballot  law  tbe  committee  had  no  «t- 
thority  to  fill  the  vacancy  in  the  posltlm 
of  candidate  for  district  judge,  f6r  tbe  rea- 
son that  no  original  nomination  fOr  ^strict 
Judge  liad  been  made  l^^  the  conrentioo,  and 
that  such  a  committee  can  flU  a  vacancy 
only  \^en  such  vacancy  occurs  from  one' 
of  tbe  causes  maiti(Hied  in  sectlMi  12, 
—  a  vacani7  by  reascm  of  there  beint; 
no  original  conventiw  ncmilnation,  net 
being  a  Tacancy  contemplated  by  sec- 
tion 12,  to  be  filled  by  a  ccHumittee.  me 
contwtion  over  this  point  bas  been  vei7 
earnest  and  very  ably  conducted,  but  I 
do  not  eoiulder  that  tbe  People's  par- 
ty nrnnlnation  of  B«it<m  need  be  b«e 
tested  by  Ibe  provWcms  of  section  It; 
that  la,  this  nomination  was  not  a  substttntsd 
nomination,  under  section  12,  but  was  ratbsr 
an  original  one^  made  by  tbe  convention  o£ 
tbe  People^s  psrty.  Whatever  may  be  ssH 
In  terms,  In  tbe  pleadings  or  the  evidenes^ 
to  the  efteet  tbat  the  conventton  did  oQtt 
ncnnlnate  Benton,  Is  not  of  Importance.  Wo 
may  take  all  tbe  facts  before  us,  eltiiar  ad- 
mitted or  proved,  and  determine  irtwtikW 
those  fiicts  may  be  pn^ei^  constmed  as  a 
nomination  by  the  convottion;  tbat  Is, 
whether  the  act  of  tite  ounmitteo  was,  to 
effect  and  substance,  the  act  of  the  conven- 
tion. I  am  of  optnlMi  ttiat  snch  Is  the  case. 
Suppose  a  p<^ltlcai  convention  met  and  tiiwe 
was  l>ef<H«  it  the  nomination  of  candidate 
tor  district  Judge.  The  convention  appoints 
a  committee  to  make  the  nomtnatitm.  Hist 
committee  retires.  It  returns  to  tiie  conven- 
tion, and  reports  that  It  deddes  to  nominate 
Charles  H.  Benton.  Tbe  conventiw  rec^ves 
the  report  and  adopts  and  ratifies  It  Such 
nomination  would  certainly  be  the  act  of  the 
convention,  and  the  nonilnation  would  be 
the  nomination  of  tbe  convention.  Snch  sup- 
posititious case  dUfm  from  the  facts  in  the 
case  bstors  ns  tn  suly  on*  portlealsri  Jar 


Digitized  by 


806 


FAGIFIO  BBFOBTEB,yOL.  84. 


(Uont 


BteoA  of  oonrsDtioo  rEtifyln^;  Hie  act 
of  the  (KHumlttee  after  it  was  done,  as  abore 
Otiistrated,  It,  In  the  actual  caw  before  us, 
'ratifies  the  act  of  tike  committee  In  advance, 
and  does  bo  expressly.  It  glres  the  com- 
mittee power  "to  fill  all  Tacandes  that  now 
exist  or  that  hereafter  oocnr."  The 

vacancy  In  the  positloa  of  candidate  for  dis- 
trict Judge  did  "now  exist"  at  the  time  <tf 
passing  the  resolutioc  empowering  the  com- 
mittee to  make  snch  nomination;  for  the 
conTenttiHi  had  not  named,  and  did  not 
name,  a  person  for  district  Jodge,  except  as 
it  delegated  power  to  name  oae  to  the  com- 
mittee. The  ocHiTraitlcHi  represented  the 
men  of  the  People's  party.  Hie  conven- 
tiim  had  antliwlty  from  the  pcdftlcal  or^ 
ganlsatioa  known  as  the  "People's  Party" 
to  nominate  s  candidate  for  district  Judge. 
Instead  of  making  that  nomination  In  coo- 
Tentlon  assnnlded.  It  made  It  through  Its 
dtfegated  acoit— the  committee.  What  It 
was  anthorlxed  to  do  It  did  in  one  way  mther 
than  another.  I  am  of  opinion  that  the 
Montana  ballot  law  does  not  attempt  to 
proscribe  rules  of  order  and  procedure  for 
politioal  omTentions.  If  It  did.  It  wonld  be 
a  decidedly  larss  nndertaldiw.  It  Is  a  mat- 
ter of  common  knowledge  that  poUtJcal  ctm- 
ventions  frequently  operate  Just  as  this  eon- 
rention  did;  lliat  It  may  seem  not  opedlent 
at  the  session  of  the  couTentton  to  make  cue 
or  more  nomtaiatlons  in  the  list  of  offices  to 
be  flIleA.  The  cwTentioo  therefore  leares 
that  doty  to  a  committee  sheeted  1^  the 
coDTentitHk,  the  eommittee  ha-rlng  the  trust 
and  ecmfldsnee  oC  the  oouTention,  and  the 
coDventloB  haviog  the  trust  and  oonfldcnoe 
at  the  membars  at  the  party  itbo  dected  It 
I  am  not  ready  to  oondnde  that  the  Mon- 
tana ballot  law  Intended  to  forbid  conven- 
tiona  from  operating  In  this  manner  by  a 
selected  committee. 

JUar  can  It  be  contended  that  a  political 
eonreaition  Is  inhibited  bgr  any  organic  law 
from  delegating  power  to  a  eommlttaa  Why 
eftn  It  not  do  so?  Mo  answer  to  that  in- 
qoiry  presents  itself  to  me.  Such  a  con- 
TentloD  Is  not,  like  a  legislature,  controlled 
a  oonstltntion.  It  Is  not,  like  a  municipal 
corporation,  controlled  by  a  diarter.  It  is 
not,  like  a  business  corporation,  created  and 
governed  by  the  law  incorpcuratlDg  it.  It 
is  not  a  body  Iwund  by  any  organic  law,  like 
legiBlatnre,  municipality,  or  bosiness  corpora- 
tion. Therefore,  rules  as  to  the  del^ation 
of  power,  in  my  opinion,  hare  no  i^pUcstlon 
to  a  political  oonrentlOD.  I  am  not  able  to 
sea  any  argument  or  teasMi  why  such  a  con- 
vention may  not,  if  It  pleases,  do  throng  a 
committee  what  It  has  power  to  do  by  It^ 
•elf.  "Qui  fadt  per  allum,  facit  per  se." 
I  am  therefore  of  opinion  that  the  nomina- 
tioa  at  Benton  by  the  executive  or  county 
oommtttee  created  by  the  People's  party  con- 
TMition,  and  by  that  conTenti<Hi  delegated 
the  power  to  make  the  nOminatien,  was,  in 
iMUnt  9mA  flCeo^  a  nomination  by  Hie 


conTention.  I  ttierefore  arrire  at  tUi  re- 
salt:  The  People's  party  oouTentJoo  nom- 
inated Charles  H.  Benton,  the  req;Ktndent 
Hla  nomination  was  certlfled  to  ttie  txmntj 
cHerfe  and  recorder.  His  name  was  prop- 
erly placed  on  the  offldal  ballot  The  rotoi 
cast  tor  him  as  Republican  and  as  People's 
party,  together,  gave  him  a  maj<»lty  of  all 
taie  votes  cast  He  was  therefbre  dected 
Judge  of  me  eighth  Judicial  district  and  tbe 
Judgment  of  the  district  court  Shovld  be  if- 
flrmed. 

This  case  Is  full  <rf  Intereetlng  and  perhapi 
difficult  proposltSoos  in  refermce  to  the  eon- 
structlan  ot  the  ballot  law  <rf  this  statfc 
The  view  taken  above  renders  mmecessair 
the  dikcnssion  of  those  polnta.  The  deefakn 
In  this  ease  is  placed  solely  npon  the  gromid 
discussed  hereinbefore,  and  all  other  qh>- 
tioos  are  reserved.  Affirmed. 

PBMBEBTON,  a  3^  ooncnrs. 

HABWOOD,  X,  <dISBentlnff.)  My  Jodg- 
ment  la  pwsuaded  by  careful  oonsidnatinB 
of  tills  case  that  the  decision  Just  annovneed 
therein  by  a  majority  of  this  court  Is  contnur 
to  that  demanded  by  the  law  and  the  ert- 
denc&  The  law  receiving  construction  and 
apfdlcatiim  as  to  Its  bearing  in  the  rF^)l;i- 
tlon  of  conduct  Is  that  recently  adopted 
legislation  concerning  the  manner  of  con- 
ducting general  elections  of  public  offlcors 
by  the  people  of  this  state.  This  law,  like 
many  otber  legislative  measures,  coinprisefi 
several  prominent  features,  dependent  npoo 
one  anotlier  In  efFectnatIng  the  purpose  din- 
ed At,  and  without  the  aid  of  either  of  wbfcb 
provisions  the  entire  scheme  wonld  be  weak- 
ened at  least  or  might  fall  altogether  in 
the  accomplishment  of  the  purpose  mani- 
festly Intended  by  Its  enactment  Thus,  the 
legislature,  to  accomplish  the  purpose  intend- 
ed In  the  enactment  of  the  statute  mider 
consideration,  nmde  provisions— First,  for  the 
registration  of  legally  qualified  voters,  where- 
by the  dlsqualifled  who  wrongfully  seel:  to 
Interfere  In  elections,  and  overcome  the  wiD 
of  the  bona  fide  citizens,  are  excluded;  sec- 
ondly, plain,  reasonable,  and  Just  prurislons 
for  certifying  to  a  public  officer  nomiiutioiis 
made  by  political  parties,  or  by  tbe  reQol- 
slte  number  of  individuals  concurring  to- 
gether, and  the  printing  and  dellv^*;  of  ^ 
official  ballot  to  each  elector  at  the  polU 
truly  setting  forth  the  nominations  tho? 
made,  whereby  <lf  such  provisions  are  en- 
forced) tbe  elector  is  assured  that  tbe  b*i' 
lot  thus  placed  In  his  tumds  truly  express^ 
oominatlons  made  In  fact  as  represented 
therein,  and  thereby  exdudes  false  ballots. 
devised  to  deceive,,  or  detect  the  manner  In 
which  the  electee  exercises  his  saffrage; 
thirdly,  provisions  which  secure  to  the 
or  at  the  polls  an  <^pwtunlty  for  the  tt» 
and  independent  expression  of  his  will*  by 
^Trfiiding  from  him  the  luterfeEenoe  of  U^' 
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!s  intended  to  coerce,  nnduly  btflnence,  de- 
Lve.  or  Intlmlditte  him  in  tbe  nerdse  of 
I  electlre  franchise.  The  provlBiona  of  tbe 
Ltttte  plainly  Indicate  that  those  objects, 
^ther  with  proTiMons  to  Inaure  tbe  honest 
tinting  and  canrautng  of  the  rotes  after 
B  same  have  been  cast,  were  mapped  ont 
the  legislative  mind  as  necessary  and  con- 
mi  tan  t  features  of  the  scheme  of  reform 
tended  to  be  worked  omt  by  the  legislative 
actmeat;  and  the  provisions  of  the  statute 
a  directed  plainly  to  the  accomplisfament 

those  results.    It  Is  also  apparent  that 

weaken  or  destroy  the  force  or  effect  of 
her  of  those  prominent  featores  of  the 
itute,  by  failing  to  give  force  and  effect 
the  proTislons  enacted  to  accomplish  such 
ndts,  would  derange  and  weaken,  if  not 
ader  abortive,  the  entire  purpose  of  the 
(v;  while,  on  tiie  other  band,  a  firm  en- 
rcement  of  Its  plain,  reasonable,  and  Just 
ovltions  In  no  manner  aMdges,  but  in- 
res,  the  greatest  freedom,  safety,  and  cer- 
Inty  tn  the  exercise  and  ascertainment  of 
B  will  of  the  people,  expressed  through  the 
not,  because  the  law  merely  Insists  on 
ith  and  fidelity  In  respect  to  those  con- 
tlons  reiwesented  to  the  voter  by  the  bal- 
:,  and  d«nands  the  exclusion  of  agencies 
[culated  to  hinder,  coerce,  deceive,  or  In- 
Qldate  tbe  elector  In  tiie  free  and  Inde^ 
ndent  exo^se  of  his  win.  It  is  In  no 
inner  a  bold  proposition  to  affirm  that  the 
ople,  with  unanimity  of  sentiment,  Indud* 
;  all  political  parties,  earnestly  desire  the 
m  maintenance  of  the  plain  Intendment 
this  law,  by  ft  Just  and  reasonable  oiforce* 
nxt  of  Its  provisions;  for  It  was  a  measure 

reform,  demanded  with  emphasis,  by  a 
mmon  sentiment  and  purpose  on  the  part 
the  people  to  i^otect  those  precincts 
lare  the  noblest  and  most  sacred  fnnc- 
■a  of  citizenship  Is  exercised  from  the  in- 
ence  or  corruption,  coercion,  deception, 
d  fraud  hitherto  attending  elections,-^ 
itiment  also  shared  by  the  people'  of  many 
itOT  states,  as  manifested  by  teceat  legls- 
ive  enactments.  And  the  statute  was  re- 
ived with  genoal  and  unmistakable  manl- 
itation  of  approval  by  the  people,  as  shown 

the  express  sanction  of  provulons  of 
It  character,  by  a  clause  Inserted  In  the 
nstitution  adopted  by  the  people  soon  after 
3  statute  was  enacted.  (Const  art  9.)  and 

the  further  &ct  that  sevoal  legtolative 
»Ion8  have  convened  since  the  adoption 

this  measure  of  reform,  and  one,  since 
s  d^lvery  of  on  opinion  of  this  court, 

an  Important  case,  firmly  malntelnlng 
reasonable  construction  -and  enfwcement 

its  provisions.  (Price  t.  Lush.  10  Mont 
,  24  Pac.  749^  a  cue  directly  bearing 
on  the  questions  here  Involved;)  yet  the 
[islatore  has  not  Interfered  to  remove  or 
uige  the  effect  of  those  statutwy  provl- 
>ns.  And  by  virtue  of  this  statute,  so 
ft  mnltitote  «t  srU  practices  hither^ 


to  «cerclslng  a  powerful  and  dangerous  lu- 
fiuence  on  elections  have  disappeared. 

In  the  present  case  the  inquiry  Ls  whether 
the  provisions  of  this  statute  were  observed 
In  respect  to  placing  the  name  of  respondent 
on  the  official  baUot  as  representing  a  nom- 
ination made  by  the  People's  party.  His 
name  was  Insaled  in  the  official  baUot  once 
OS  the  nominee  of  the  RepuUican  party  for 
Judge  of  said  Judicial  district,  and  there  Is 
no  contmtlon  as  to  the  regularity  of  that 
nomination.  But  his  name  was  again  in- 
serted In  the  offidol  ballot  as  the  nominee 
of  the  People's  party,  and  as  to  this  it  is 
complained  that  it  was  done  In  disregard 
of  the  statute,  and  without  any  such  nomi- 
nation in  fact  having  been  made.  It  ap- 
pears to  be  conceded  that  if  respondent's 
name  was  Inserted  In  the  official  boUot  as 
such  nominee  without  the  sanction  of  a  nom- 
ination lij  such  party,  but  In  disregard  of 
law  and  fact,  then  there  Is  ground  for  com- 
plaint by  the  people,  as  mstituted  In  this 
proceeding,  and  respondent  would  not  be 
entitled  to  the  fruits  flowing  from  such  a 
pretended  nomination  wrongfuny  Inserted 
In  the  ballot  Such  must  necessarily  be 
held,  for  to  hold  the  contrary  would  operate 
practically  to  repeal  or  Ignore  or  refuse  ef- 
fect to  several  sections  of  the  statute;  and 
sucih  was  the  bedding  In  Price  v.  Lush,  su- 
pra, a  case  concurred  in.  but  not  mentioned, 
by  the  learned  judge  In  d^vwtng  tlie  ma- 
jority opinion  In  the  present  case,  although 
that  case  was  forcibly  pressed  npon  the  at- 
tention of  the  court  in  the  consideration 
of  this.  Nevertheless,  the  veiy  retention 
and  consideration  of  tiie  present  case  neces- 
sarily Involves  tiie  tadt  holding  that  a 
good  cause  of  action  Is '  stated;  and  that 
cause  of  action  lies  wholly  in  the  projKWl- 
tion  set  fnrth  In  the  complalnt^that  Mr. 
Benton's  name  was  ins«^ed  In  tiie  official 
ballot  as  tiie  nominee  of  the  People's  party 
wltlwat  the  sanction  of  a  nomination  by  that 
party.  If,  In  the  opinion  of  tiie  court  ft 
good  cause  of  action  was  not  stated,  the 
case  should  have  been  dismissed^  for  want 
of  a  complaint  weU  founded  in  law  and 
fact;  but  the  court  does  not  go  directly 
to  such  a  detwmbiatl(HL 

Much  dlscusslim  Is  gone  into  in  the  opinion 
of  the  court  to  deny  that  It  was  the  intention 
of  flie  legislature^  in  enacting  the  law  undw 
cmslderatlon,  to  Interfere  with  the  action 
of  political  parties  in  making  nominations, 
or  otherwise.  This  wotild  seem  to  be  labor 
tn  rain,  for  no  one  has  Insisted  on  any  such 
proposition  in  the  esse,  and  snch  an  intent 
seems  to  be  entirely  foreign  to  the  terms, 
provisions,  and  object  ot  tbe  law  in  question. 
According  to  unquestioned  history.  It  has, 
from  time  immemorial,  been  the  habit  of 
Izens  to  organize  in  political  parties,  Inclnd* 
Ing  those  of  kindred  views;  and,  through 
such  method  as  tbe  party  may  adopt  asc^ 
^aln  and  dsdon  Ite  wUl  In  tlr^  iHMPlnatlon 
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of  persons  for  public  office,  or  concerning 
public  policy  or  the  conduct  of  public  affairs. 
In  this  maimer  the  dtlzen,  by  Immemorial 
oustom,  undertakes  to  exercise  the  nnqoeft- 
ttoned  rl^t  of  making  his  wlU  known  and 
f^  respecting  public  affairs;  and  the  very 
genlua  of  our  form  of  government  empha- 
sizes that  right,  and  all  Its  history  demon- 
strates its  freest  exercise.  The  legislature, 
in  framing  the  statute  regulating  Sections, 
tn  its  wisdom,  took  into  account  these  cus- 
tomary methods  employed  by  the  citizen, 
and,  leaving  those  privileges  untouched, 
merely  provides  that  when  a  political  party 
doee  take  acticm,  tbrough  a  primary  meet- 
ing of  its  eleotort  or  a  convention  of  its  dd- 
egates  in  an  organized  assemblage,  (section 
2,  p.  185,  Laws  1889,)  wUch  results  in  the 
nomination  of  a  person  for  election  to  a 
public  office,  the  same  must  be  certified,  in 
a  certain  convenient  mannw  prescribed,  to 
a  designated  pnblic  officer,  to  be  made  known 
to  the  voter  through  the  official  ballot,  as 
ttie  nomination  of  such  party.  The  parly  Is 
left  by  the  legislature  entirely  free  to  act 
to  the  fullest  extent  that  it  may  in  Its  wis- 
dom  desire,  through  a  convention  of  Its 
d^^tes  or  a  primary  meeting  of  its  elect- 
on.  But,  having  left  such  ample  room  for 
party  action,  the  leglsiatnro  did  so  provide 
that  no  other  individuals  or  committees  out- 
side  of  the  wganlzed  convention  of  dele- 
gates or  iHimary  assemblage  of  Sectors  of 
the  party  can  pn^ose  a  nomination  which 
will  be  recognised  and  published  to  the  voter 
In  the  official  ballot,  as  that  of  a  political 
party,  «cept  only  the  sabordlnate  add  sec* 
ondaiy  action  of  a  committee  In  fllUng  a  va- 
cancy occurring  tn  oases  wbere  tihe  party 
had  made  an  original  nomination,  which  has 
tiecome  vacant  by  death,  declination,  or  the 
Ineffective  condition  of  tlie  original  cmifl- 
cate  of  nomination.  This  the  statute  so 
plainly  prescribes,  both  In  Its  direct  terms 
and  also  hy  rdtawUon,  that  no  one  bas  ven- 
tured, in  this  oonsld»atlon,  to  Ining  tiiose 
Iffovisions  Into  view,  and  deny  that  sncb 
Is  the  effect  thereof.  Ibe  provlslmis  vpon 
Oils  point  are  found  in  sections  2,  8,  and  12 
of  tiie  act,  OS  follows:  "Sec.  2L  Any  conven- 
tion, or  primary  meeting,  as  hereinafter  de- 
fined, for  ttie  purpose  of  making  nom- 
inations to  public  office,  and  also  electors 
to  tiie  nnmlier  hereinafter  specified,  may 
nominate  candidates  for  pnUlc  office  to  be 
filled  by  election  within  tHe  state.  A  con- 
vention or  primary  meeting,  within  the 
mpanli^  at  this  act,  an  organised  assem- 
blage of  eleoton  or  delates  representing  a 
pcditical  party  or  principle.  Sec.  &  All  nom- 
inations made  by  such  convention  or  pi^ 
mary  meeting  shall  be  certified  as  follows: 
The  ootlfleato  of  nomination,  which  shall 
be  in  writing,  idiaU  contain  tiie  name  of 
each  person  nominated,  his  residence,  hit 
bOblness.  his  bnslness  address,  and  the  office 
tm  which  he  Is  named,  and  shall  designate 
in  not  more  than  five  words,  the  party  or 


principle  which  such  conventiMi  or  primary 
meeting  represaits,  and  It  shall  be  signed 
by  the  presiding  office  and  secretary  of 
such  convwtlon  or  primary  meeting,  who 
shall  add  to  their  signatures  their  respective 
places  of  residence,  their  business,  and  bnsi- 
ness  addresses.    Such  certificates  made  oat 
as  herein  required  shall  be  delivex-ed  by  the 
secretary  or  presldwt  of  such  oonventlon 
or  primary  meetingr  to  the  secretary  of  the 
territcffy,  or  to  the  county  derk,  as  her^ 
Inafter  required."  "Sec.  12.  Should  any  per' 
son  80  nominated  die  before  the  printing 
of  tiie  tickets,  or  decline  the  nomination 
as  in  this  act  provided,  or  ahooM  any  certifl- 
oate  of  nomination  be  or  become  tosnfflcient 
or  im^ierative  from  any  cause,  the  vacancy 
w  TAcondes  thns  occasioned  may  be  filled 
In  the  manna:  required  tor  original  nomina- 
tions.  If  the  original  n<Hninatlon  was  made 
by  a  party  convention  which  had  d^egnted 
to  a  committee  the  power  to  fin  racaucles, 
such  committee  may,  upon  the  occurring 
of  such  vacandee,  proceed  to  flU  the  same. 
The  chairman  and  secretaiy  of  sudt  comnrit- 
tee  duili  tha*eupon  make  and  file  with  the 
iwoper  officer  a  certlflcate  setting  forOi  the 
cause  of  the  vacancy,  the  name  of  the  po^ 
son  nominated,  the  office  for  which  he  was 
nominated,  the  name  ot  the  pemm  tx 
whom  the  new  nominee  is  to  be  substituted, 
the  fact  that  the  committee  was  aathorlzed 
to  fill  vacancies,  and  such  further  Informa- 
tion as  is  required  to  be  given  In  an  orig- 
inal cectlficato  of  nomination.   The  oertiO- 
cate  so  made  shall  be  execnted  In  the  ma» 
net  prescribed  for  the  original  certificate 
of  nomination,  and  shall  have  the  same 
force  and  effect  as  an  wiginal  certlflcate  of 
nomination.   When  such  certificate  shall  be 
filed  with  tbe  secretary  of  the  territory,  lie 
shall,  In  certifying  the  nominations  to  the 
various  county  clorks.  Insert  the  name  of 
the  person  who  has  thus  been  nominated 
to  ffil  a  vacancy  in  place  of  tiiat  ct  the  orig- 
inal nominee.   And  In  tlie  event  that  he  has 
already  sent  forth  his  c»4lflcato  he  shall 
forthwith  cortl^  to  the  derks  of  the  proper 
counties  the  name  and  description  of  the 
person  so  nominated  to  fill  a  vacancy,  the 
office  he  is  nominated  for,  the  party  or  po> 
litlcal  prindple  he  represents,  and  the  nams 
Of  the  parson  for  whom  each  nominee  l» 
substituted."  Sess.  Laws  1380,  pp.  185,  m 
188. 

We  are  bonnd  to  give  effect  to  the  plain 
Intent  of  the  stetute,  and  here  the  Intoit 
is  BO  plainly  manifest  that  tiiere  te  no 
room  for  interpretation,  nor  room  for  con- 
troversy that,  according  to  the  stotnte,  tin 
committee,  in  ite'  subordinate  spha«  of  ac- 
tion, must  wait  for  Uie  "occnrrine  of  sndi 
Tacandes**  In  the  *V>riginal  nomtaiatloa" 
made  by  the  par^  that  appointed  and  enn 
powered  the  committee  to  act  In  such  event 
The  wisdom  of  the  legislatare  In  maUsf 
this  provision  Is  manlfiest,  and  has  been, 
and  no  doubt  In  the  future  will  b%  demo** 
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ited.  It  protects  poUtlcal  parties  and 
:tora  slUca  The  very  will  and  xnuTOse 
tbe  party  nuiy  be  manifest  Its  omis- 
1  to  moke  nominations  In  certain  cases. 
[  mistake  not  as  to  the  conne  of  recent 
nts,  this  was  notably  lUostrated  In  re- 
ct  to  a  Judicial  ofOce  In  tbe  northern  dls- 
t  of  this  state,  and  perhaps  dsewhwe, 
the  last  Section.  But,  wtaatevK  may 
'e  been  the  reasons  which  moT«d  the 
Islatnre  to  so  fhime  said  statute,  tiie  pro* 
on  la  nevertheless  too  plain  to  admit 
disputation.  The  legUiatnre  did  not  so 
Tide  as  to  pot  tt  into  the  power  of  a 
Ul  sabordlnate  committee  to  reverse  the 
poae  or  policy  of  the  party  by  Indepenc^ 

original  action.  After  Inviting  and  pro- 
Ing  for  the  Insertion  of  all  nominations 
the  official  ballot  which  any  party  may 

fit  to  through  a  "convention  or 

nary  meeting"  of  Its  party  representa- 
•B,  the  law  provides:  "Should  any  per- 

so  nominated  die  before  the  printing 
the  tickets,  or  dedlne  the  nomination,  as 
this  act  provided,  or  should  any  certlfi- 
t  of  nomination  be  or  become  Insuffl- 
It  OT  Inoperative  from  any  cause,  the  va- 
cy  or  vacancies  thiy  occasioned  may  be 
id  In  tbe  manner  required  for  original 
alnatlons.  And,  proceeding,  the  section 
rides  that,  "If  the  original  nomination  was 
1e  by  a  party  convention  which  had  dde- 
ed  to  a  committee  the  power  to  fill 
ancles,  such  committee  may,  upon  the 
luring  of  such  vacancies,  proceed  to  fill 
same**  Could  language  be  more  explicit, 
the  Intention  be  more  plainly  expressed? 
would  seem  not,  except  by  reiteration; 
,  the  legislature  in  that  way,  In  the  same 
tlon,  does  explain  Its  intention  even  more 
Inly,  for.  In  providing  for  the  certificate 
such  nomination  by  the  committee  to  fill 

vacancy,  the  law  prescribes  that  the 
ttflcate  "shall  set  forth  the  cause  of  the 
ancy.  the  name  of  the  person  nominated, 

office  for  which  be  was  nominated,  the 
tie  of  the  person  for  whom  the  new 
ilnee  la  substituted."  This  could  not 
done  where  there  had  been  no  orlgioal 
Qlnatlon,  and  thus  the  committee  under- 
ing  to  make  original  nominations  would 
Inly  observe  that  such  action  was  ex- 
iling Its  province,  under  the  provisions 
■Jbe  law.  and  that,  falling  to  comply  with 

statute,  such  action  of  the  committee 
3t  be  disregarded,  or  the  law  must  be 
■egarded,  In  making  and  publishing  the 
:ial  ballot  This  was  an  important  ques- 
i  of  law,  ably  pressed  upon  the  con- 
s^tlon  of  the  court  by  counsel  for  the 
pie,  as  bearing  directly  upon  this  case 
ause  it  was  a  fact  admitted  that  a  gen- 
l  convention  of  the  People's  party  for  the 
nty  comprising  the  Judicial  district  In  ques- 
i  was  held,  and  that  It  made  and  certified 
tain  nominations  for  offices  to  be  filled 
the  ensuing  election;  but  such  conven- 
I  did  not  nominate  respondent  or  any 


oQier  person  for  fhB  office  of  Jndge  of  that 
Judicial  district  However^  throi^h  certain 
actions  of  respondent  and  others,  (which 
will  be  examined  belowj  the  name  of  re- 
spondent was  Inserted  In  the  offidal  ballot 
aa  tiie  nominee  of  the  People's  party. 

But,  notwithstanding  the  law  and  the 
facts*  what  hare  the  majority  <tf  this  conrt 
determined  by  the  Judgment  announced? 
The  majority  hare  detamlned  that  the  com- 
mittee may  proceed  to  make  <»1<inal  nomina- 
tions In  respects  wherein  the  party  convm- 
tloD  was  silent;  and  that  It  Is  propa  for 
the  county  clerk,  as  a  pulAlc  officer,  act- 
ing nnder  the  statute  In  tills  important  mat- 
ter»  to  reodve  and  give  effect  to  a  certlfl- 
cate,  filed  by  such  committee,  which  does 
not  and  could  not  fulfill  the  requirements 
of  tbe  statute^  By  what  process  of  treat- 
ment this  extraordinary  conclusion  is 
reached  must  be  sought  In  the  majority 
opinion.  I  have  looked  earnestly  and  care- 
fully there,  but  fall  to  find  the  law  brought 
Into  view,  and  discussed. '  or  Its  provisions 
even  referred  to  In  the  opinion.  The  effort 
to  make  out  that  the  committee  In  this  case 
acted  as  if  In  the  convention,  and  with  the 
convention's  ratification,  cannot  be  main- 
tained wlth.even  a  specious  show  of  reason- 
ing without  doing  violence  to  the  distinc- 
tion of  terms  used  in  the  statute.  In  that 
way  all  law  can  be  ignored,  and  any  con- 
clusion reached.  There  was  a  convention. 
This  Is  admitted.  The  convention  took  such 
action  as  it  desired,  and  dissolved.  It  ap- 
pointed a  committee,— Just  such  a  committee 
as  tbe  statute  describes;  and  that  com- 
mittee, and  the  alleged  action  thereof,  long 
after  the  convention  adjourned,  are  under 
consideration  in  this  case.  The  statute  de- 
fines and  describes  the  convention  and  also 
the  committee,  and  provides  In  plain  terms 
what  action  of  such  committee  would  be 
recognised  and  published  In  the  official  bal- 
lot as  the  action  of  a  political  party.  But 
the  law— tbe  statute  rating  to  this  im- 
portant subject— appears  not  to  have  been 
discussed.  Indeed,  this  peculiar  feature  of 
the  opinion  seems  to  have  strongly  Im- 
pressed its  author,  for  the  queatlona  of  law 
Involved  in  the  case  are  dfaposed  of  with  the 
observation,  which  I  quote  from  the  opinion 
as  submitted  to  me,  that  "this  case  Is  full 
of  Interesting  and  perhaps  difficult  proposi- 
tions In  reference  to  the  construction  of  the 
ballot  law  of  this  state.  The  view  taken 
above  renders  unnecessary  the  discussion 
of  those  points.  The  decision  In  this  case 
Is  plfltrf^  solely  upon  the  ground  discussed 
hereinbefore,  and  all  other  questions  are 
reserved."  1  do  not  find  the  lids  of  the 
statute  book  so  unyielding,  nor  so  unneces- 
sary to  be  tried,  nor  its  contents,  when 
opened,  so  "difficult"  and  mysterious.  No 
less  remarkable,  however.  It  seems  to  me. 
Is  the  determination  of  the  court  In  refer- 
ence to  the  testimony  introduced  In  the  case, 
as  shown  by  the  record.  Tbe  certificate  of 
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nomination  abowlBT  Its  falliire  to  oomplj 
wltb  the  requlranenti  of  the  statute  was  ex- 
falhlted  In  flu  cnnplalnt  o^.  This  eer^ 
tUtcate,  the  majority  of  the  court  hOA,  Is 
K^ma  fade  eriaenoe  that  respondent  was 
nominated  by  the  People's  party  as  candi- 
date for  ^ge  of  that  distnet  No  g^tat 
faith  could,  under  the  roles  and  ^ladples 
of  law  nnlreraaUy  acknowledged,  be  given 
to  Budi  cotlflcate  U  It  complied  with  the 
reqolrementa  ot  the  statute.  But  without 
eren  noticing  Its  Inflrmlty  In  tiiat  regard, 
so  plainly  pointed  out  and  urged  by  relator, 
the  court  sets  this  cerUllcate  down  as 
prima  fiwie  evidence  of  such  nomination. 

Now,  granting  for  the  fnrOLer  examina- 
tion of  the  case  that  this  certificate  is,  at 
Hw  oDmmeneement  of  the  trial,  prima  fade 
eridence  of  sncb  actira  by  the  committee; 
tbat  faMli  and  credit  and  consequent  wei^t 
is  given  to  sncb  cratiacates,  becaose  the 
law  bas  ddegated  and  authorised  persons 
to  certify  facts  for  public  record  who,  by 
reason  ot  their  direct  personal  contact  with 
the  action  of  the  committee,  in  presiding 
over  Its  deliberations,  and  ascertaining  and 
recording  Its  ezprensed  wUl,  have  come  Into 
personal  knowledge  of  the  facts  certifled; 
and  on  the  further  presumptioa  of  law  tbat 
a  person  delegated  and  invested  tiy  law  with 
power  to  discharge  a  solemn  public  duty 
would  not  so  certify  wlthont  personal  knowl- 
edge of  the  truth  of  the  matter  set  forth,— 
those  are  the  reasons  and  presumptions 
which  give  the  weight  of  prima  facie  proof 
to  such  certificate;  and  when  the  founda- 
tion of  such  presumptifm  is  removed  by 
showing  in  the  proper  tribunal  and  proceed- 
ing tliat  the  c«iiflcate  was  made  by  the  per^ 
son  appointed  to  certify,  without  personal 
knowledge  that  tlie  matter  certified  was  In 
fact  true,  thereby  the  certificate  loses  Its 
prima  facie  wel^t,  and  Is  discarded  as  of 
DO  evidential  wdght  If  there  were  no  cases 
on  this  point  to  dte,  reason  alone  would 
seem  to  be  suffldent  to  draw  a  court  to  that 
condorioD,  for  what  Is  my  certificate  worth 
as  evidence  if  I  certify  that  certain  action 
has  been  taken  without  personal  knowl- 
edge tbereof  V  What  Is  sncb  cuHficate  worth 
as  evidence  to  support  the  fact  If  one, 
having  solemnly  certified  that  such  action 
bad  verily  been  taken,  upon  being  called  and 
questioned  under  the  test  of  an  oath,  la 
compelled  to  admit  ov^  and  over  again 
that  he  was  not  a  witness  to  the  matter 
certified,  and  cannot,  from  the  basis  of  such 
personal  knowledge  as  every  court  would 
exact  before  admitting  the  witness  to  testl- 
ff ,  Bay  that  the  matter  certified  In  fact  took 
place.  Not  only  tbe  simplest  prlndples  of 
evidence  and  reason  discard  such  a  certifi- 
cate on  that  showing  In  a  case  where  the 
facts  can  be  inquired  Into,  but  the  authority 
ct  dedded  cases  also  confirms  the  proposi- 
tion that  such  certificate  ahould  be  cast  out 
of  conaideratloD,  when  the  ground  upon 
wlUoh  faith  and  credit  Is  glvoi  to  it  as  prima 


Ikde  erldenea  k  ranovad  by  riiawfais  that 
it  was  oerdfled  wltbout  penonal  knowIeOse 
of  the  facta  set  forth.  Tbs  certificate  of  a 
notary  pnUlc  to  the  fact  that  demsnd  ct 
payment  and  protest  for  ntmpayment  of  ne- 
gotiable p^nr  was  made  la  prima  fade 
flTidenoe  of  that  fact  Gomp.  St  X0T7.  i 
1076;  Smith  t.  IfcManm^  7  Tei«.  477; 
Brownft  t.  Bank,  6  Serg.  ft  B.  487.  But, 
when  it  appeared  that  the  notary  certlfyiiis 
such  alleged  donand  and  protest  did  not  so 
certify  from  his  own  knowledge,  the  cer- 
tificate Hwrel^  lost  its  force  as  prima  llB<de 
evldenoe  to  support  the  fact  that  such  pres- 
entation and  demand  were  made.  Hoff  t. 
Baldwin,  18  Amer.  Dea  385;  WnUamson  v. 
turner,  2  Bay,  410;  the  court  observlne 
of  the  notary's  action  tat  the  lattor  case  Utat 
"bis  own  knowledge  of  the  tact  wlU  alone 
justify  him  In  making  up  his  protest,  tfther 
to  send  abroad  into  fordgn  onmtries,  or  In 
Inland  transacttoDS."  It  wfQ  not  mfllee  to 
answer  tbat  the  notary  must  personally  make 
the  demand,  because  sodi  Is  not  the  Inw; 
the  demand  may  be  made  by  another  in  tbe 
presence  of  a  notary.  Thia  Is  slllrmed  In  tiie 
cases  dted  above,  as  well  as  numerous  other 
oases.  In  those  casM,  to  impeach  the  cer- 
tificate, the  notaiy  ^o  certifled  was  called, 
and  from  his  testimony  It  was  ascertained 
tbat  be  certifled  without  knowledge  of  the 
facts  set  down  hi  the  cerUflcate,  and  sucb 
showing  condemned  the  certificate  as  wortii- 
lesB  to  evidence  the  facts  certified.  But  bow 
is  the  holding  in  the  case  at  bar?  By  tbe 
opinion  of  the  majMlty  of  this  court,  the 
certificate  la  proclaimed  as  prima  f&de  evi- 
dence of  the  nomination  of  re^ondent,  and 
held  as  good  enough  to  warrant  judgment 
for  respcudent,  althous^  one  whom  the  law 
appoints  and  Intrusts  with  the  solemn  dnty 
of  making  a  public  record  by  certifying  the 
nomination,  as  secretary  of  the  committee. 
Is  compelled  under  oath  to  acknowledge  that 
he  was  not  present  at  any  meeting  of  nld 
committee  at  which  respondent  was  nom- 
inated, aa  certified.  Nor  could  be  state  tb<) 
time,  place,  or  clrcumstancea  of  any  such 
nomination  by  the  committee. 

'tijia  brings  me  to  the  point  where  a  refer- 
ence to  the  evidence  ought  to  be  made,  and 
must  be  made  prlndpally  by  quota  tlon, 
whwerer  my  view  differs  from  a  majority 
ct  the  court  aa  to  what  the  evidence  sho^vs; 
for  it  la  not  my  pmrpose,  by  contra-assertlon 
or  negation,  to  dispute  those  conduslons  set 
down  In  the  opinion  of  the  court  as  to  what 
the  evidence  shows,  and  on  the  strengtli  of 
which  the  court  proceeds  to  afilrm  tbat  the 
evidence  "tends  to  prove  that  the  committee 
nominated  respondent,"  as  reiH^sented  in 
said  certificate;  but  let  the  witnesses  be  in- 
troduced to  contradict  those  affirmations  and 
condtiaions  by  quotation  of  all  tb^  say  as 
to  their  knowledge  of  the  committee's  ac- 
tlcm.  There  Is  no  dispute  that  a  convention 
of  the  People's  paxfy  was  held  at  Great 
Falls  in  and  tac  aald  Cascade  county,  which 
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mpriMS  JndMal  dlstdet  In  qffMtloBt 
it  nominatltnu  ware  made  hy  said  ooiiTen- 
n,  bat  not  oC  any  candidate  for  diatrlct 
Ige;  tlOLt,  as  ahown  bj  Ilia  minatea  of 
d  ccmTcntlon,  liitrodiiced  In  erldeaceb  the 
ivention  apfiolnted  «  "coonlr  or  executlTe 
nmlttee,"  eoaalatlng  of  lea.  Oampbell,  D. 
•■Hajt  BkriT  IMckcnw,  S,  P«tw,  of  Great 
Ua,  Fmnk  Xazlon,  Harry  McTaiigtilln, 
d  John  GHlleiw  of  Sandcontoe;  tbat  aald 
>unt7  or  axeoaUTO  conunlttae"  waa  em- 
wend  to  add  mmben  "from  other  pre- 
icts;"  tbat  Mr.  Gtoorge  L.  Walea  waa  aoo- 
ary  c€  aald  cfHtTcntton,  but  waa  not  ap- 
inted  aa  a  member  of  said  commlttea; 
It  said  Oewye  L.  Wales  signed  and  cer^ 
ed  fb»  certlfleate  wblob  was  filed  In  tbe 
Ice  (Hf  the  ooonty  derk,  r^iresenting  tbat 
ipoDdent  bad  been  nominated  for  tbe 
Ice  of  distrlot  Judge  by  said  committee, 
tbe  nominee  of  tbe  People's  party.  Mr. 
olea  was  called  to  the  witness  stand  by 
ator,  and,  having  Introduced  ttu  minutes 
said  convention,  his  testimony  concmilng 
i  alleged  nomination  of  respondent  by 
Id  committee.  In  answer  to  questions, 
ims  the  following  dlaloficue:  [See  testl- 
»ny  as  set  forth  on  pages  302-304  of  major- 
opinion.]  This  witness  was  called  to  Im- 
ach  the  Integrity  of  said  certificate  of 
mioation,  by  showing  tbat  it  was  certified 
him  without  knowledge  aa  to  whether  its 
ateats  expressed  truth  or  fiction;  and  as 
iial  with  an  unwilling  witness,  or  one  de- 
ous  of  making  out  exactly  the  opposite  of 
It  which  he  is  called  to  prove,  he  starts 
t  with  an  answer  afilrmlng  that  he  waa 
resect  at  a  meeting  of  the  committee 
Lich  nominated  Judge  Benton;"  and  then, 
th  great  clrcimilocutlon  and  evasion,  he 
ifts  around  the  simple  inquiry  as  to  when 
i  where  said  committee  asseiabled,  and 
lo  were  present,  and  other  pertinent  In- 
[ries,  until  finally  be  Is  compelled,  in  fldel- 
to  his  oath,  to  state  that  be  was  never 
Kent  at  any  meeting  of  the  executive 
umittee  "at  which  a  vote  was  taken  or  a 
iolutl<m  adopted  providing  for  the  nomlna- 
n  of  Judge  Benton;"  and,  again,  that  "it 
a  fact  that  the  InftHination  which  led 
D  to  sign  said  certificate  was  the  assertion 
other  members  of  the  committee,"  and, 
len  asked  to  name  them,  could  name  only 
'ee;  that  he  was  called  to  tbe  courthouse, 
1  in  Judge  Benton's  ofi!lce,  on  the  last  day 
'  filing  such  a  certificate.  In  company  with 
ly  one  member  of  said  committee,  to- 
iler with  Judge  Benton  and  Holmes,  who 
tbe  most  only  assumed  to  act  as  a  mem- 
:  of  the  committee,  and  without  eligibll- 
,  as  known  to  the  witness,  because  the 
nmlttee  was  authorized  to  add  members 
•m  other  precincts  only,  and  Holmes,  ac- 
ding  to  the  testimony  of  this  witness,  waa 
resident  of  Oreat  Falls,  and  with  no 
owledge  of  any  other  nomination  of  Judge 
oton  by  said  committee,  this  witness . 
ned  sa^  certificate  aa  secretary  of  tbe 


ooBunlttae;  Hvm  undw  azantfuitloii  by  v»* 
aptmdent,  thla  "aecretary"  or  said  commlttea, 
having  aald  that  be  waa  present  at  a  meet- 
lug  of  tbe  committee  'Srhere  it  was  deddeA 
he  [7ud«e  Benton]  ahonld  be  nomlnatwl." 
yet  waa  nnabte  to  locate  aucb  meeting  of 
the  commlttea  And,  again,  under  rslatw*a 
redirect  examination,  thla  witneaa  ahlfts 
about'  the  one  simple  question  with  many 
more  emdre  answers,  and  finally  doses  hia 
testimony  by  repeated  denials  of  any  know^ 
edge  of  such  a  nomination  by  said  commit- 
tee  in  tlds  wise:  When  asked^  "Let  ns  have 
a  definite  answer,  if  y6n  can  give  11;  to  the 
qnestltm  wbethw  or  xwt,  at  that  time  an4 
meeting  held  In  Dan.  McKay's  office,  it  waa 
finally  dedded  to  put  Judge  Benton  in  noml- 
'natlon."  he  replied,  "I  cannot  answN'  that 
question."  And,  again,  in  answer  to  tbe 
question,  "Will  you  please  refw  to  any  other 
meeting  at  which  the  propriety  or  advlsaJtdl- 
Ity  of  nominating  Judge  Benton  was  onder 
consideration  V"  he  said,  "X  cannot  name  any 
individual  meellng."  And,  again,  to  the  in- 
terrogator's observation,  "I  take  It  tbat  you 
are  unable  to  point  out  any  particular  meet- 
ing at  which  it  was  determined  to  noi^lnata 
Judge  Benton?"  he  replied,  "ICes.  si?."  And. 
again,  to  the  question.  "And,  on  tbe  day  this 
certificate  was  executed,  you  were  requested 
by  Dan.  McKay  to  coma  ovw  to  the  court- 
bouse,  and  did  so.  and  affixed  your  signa- 
ture to  the  certificate?"  he  answered,  "lee, 
sir.  I  came  to  tbe  courthousa  This  la 
about  all  tbat  I  know  about  the  nomination 
of  Judge  Benton."  Such  are  the  flimsy  and 
spurious  pretenses  upon  which  said  certifi- 
cate is  based,  and  sudi  is  the  direct  Impeach- 
ment of  Its  Integrity  as  prima  facie  evidence 
of  the  facts  It  was  made  to  record.  Never^ 
theless,  the  majority  of  this  court,  in  the 
light  of  such  showing,  are  pleased  to  ap- 
prove said  certificate  as  good  enough  still, 
and  to  hold  that  such  evidence  "tends  to 
prove  that  said  committee  did  nominate  re- 
spondent." How  does  it  support  such  views 
to  say  that,  if  Wales  knew  nothing  about 
any  such  action  of  tbe  committee,  there  was 
still  another  who  signed  said  certificate  as 
cliairman  of  said  committee,  and  that  he 
was  not  called  also  to  impeach  the  certifi- 
cate? Surely  tbe  court  would  be  consistent 
Id  Its  holding,  and  lay  no  harder  rule  on  the 
chairman  than  on  the  secretary,  whom  the 
law  had  commissioned  to  certify  to  tbe  ac- 
tion of  the  committee;  and  tbus,  if  the  chair- 
man had  been  called,  and  exhibited  the 
same  determination  to  make  out  that  tbe 
committee  did  mai^e  such  nomination,  and 
yet  was  forced  rept'atcflly  to  admit  that  In 
fact  be  knew  nothing  of  any  such  action,  the 
majority  of  this  com*t,  having  held  such 
want  of  Information  good  enough  on  the 
part  of  the  secretary,  and  that  his  certificate 
was  stIU  prima  facie  evidence,  although  he 
testified  that  he  knew  nothing  about  the 
facts  certified,  would  also  hold  tbe  same  In 
respect  to  the  cbalrtnan,— yea,  that  such  evl- 
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dence  *HendB  to  show  that  the  committee 
made  snch  nomination." 

It  appears  that  respondent  himself  lent  a 
lltUe  assistance  In  reference  to  his  alleged 
nomination  In  question  here.  He  was  called 
to  the  witness  stand  b7  relator,  and  hfs 
testlmcmy  Is  somewhat  significant  He  ad- 
mits that  he  personally  prepared  said  certifi- 
cate representlnff  his  nomination  by  said 
committee,  and  also  that  he  made  the  cor- 
rections appearing  In  said  certificate  by  Inter- 
lineation, and  further  said:  "I  was  not  prw- 
cdX  at  any  other  meeting  of  the  executlTe 
committee  prior  to  the  time  of  the  execution 
of  the  certificate  of  nomination,  and  hare  no 
knowledge  of  any  previous  meeting  having 
been  held.  I  had  spoken,  I  think,  with  one 
or  two  members  of  the  executive  committee, 
or  they  bad  spoken  to  me,  with  reference  to 
Indorsing  my  nomination  by  the  Republican 
party;  I  think  Mr.  McKay,  and  Mr.  Camp- 
beU,  I  think,  was  the  other.**  This  statement 
of  reepmideiit  that  be  had  "no  knowledge  of 
any  pre<rioiu  meeting  having  been  held"  Im- 
pUea  that  be  anuldered  or  pretended  to  ccfti- 
aider  the  meeting  at  his  dBce  when  said  cer- 
tificate waa  erecnted  a  meeting  of  the  com- 
mittee, althongb  <»ily  <ae  member  of  the 
committee  was  presmt,  wltb  Mmadt  Wales, 
and  Holmes,  on  Oiat  occad<«i.  But  those 
were  there  who  had  been  called  to  respond- 
ent's office  to  sign  said  certificate  when  the 
last  hour  for  flUng  it  was  very  near  at  band. 
This  coincides  wlHi  Wales*  testimony.  They 
*  had  to  comber  tbat  a  meeUng  tst  tlie  com- 
mittee U  tbey  pretended  that  any  meeting  oC 
the  committee  sanctioned  the  nomination  cer- 
tlfled,  becanse  tiiey  coold  not  pt^t  to  any  oth- 
er meeting  whatever  at  whldi  respondent 
was  nominated.  This  testimony  of  respond- 
ent shows,  too.  that  he  tmderto<A  the  prepa- 
ration of  the  document  certifying  his  nomlna- 
tioa  In  advance  of  any  knowledge  that  the 
committee  had  Invited  sncb  action  from  him, 
or  any  one  dse,  by  cmf&rrlng  such  nomi- 
nation npon  blm.  But  without  any  Such 
knowledge,  according  to  his  own  testimony, 
be  prepared  the  certificate,  and  the  parties 
who  signed  It  were  snmmoned  to  his  office  on 
the  last  day  fbr  filing  it.  and  uider  his  tul- 
tltm,  he  having  corrected  the  certificate  to 
conform  to  his  Idea  of  snfflcieaicy,  it  was 
signed  and  filed. 

Now,  no  one  pretends,  In  view  of  ttie  real 
facts  eiqnsed  on  the  hearing  of  this  oue, 
that  said  allied  meeting  at  Judge  Boiton's 
office  was  a  committee  meeting  in  any  sense 
whatever,  nierefore,  if  any  such  non^natlott 
was  In  fact  made  by  the  oHnmlttee  at  all.  It 
mnst  have  been  at  smdo  meeting  of  the  com* 
mlttee  previous  to  the  signing  of  the  certifi- 
cate, of  wh]<A  meeting  even,  mudi  less  nomi- 
nation, neither  reapwident  nor  Mr.  Wales, 
"Secretary,**  had  any  knowledge,  alttaoni^ 
the  secretary  testifies  ti»t  he  was  there  In 
Great  Falls  "an  flie  faU,"  where  a  majority 
of  the  committee  resided,  and  where  It  Is 
pretended  such  meeting  was  held.  Under 


ttiese  drcnmstancee,  should  tbe  secretary  of 
a  committee,  who  is  to  certify  its  action  for 
public  record,  know  of  the  meeting  of  the 
committee  ?  Apparently  not,  according  to 
the  decisicHi  of  this  court  But  consider  the 
evidence  a  littie  further.  Is  It  not  a  very 
singular  and  striking  circumstance  that  re- 
spoudent,  who  sought  the  nomInati<m  with 
such  eagerness  as  to  prepare  his  certificate  of 
uoiulnatitm,  was,  up  to  that  late  boor,  entire- 
ly without  knowledge  of  an  event  of  such 
usual  and  desirable  nob»1ety  as  a  political 
nomlnatlcHi  for  an  elective  office,  through  the 
action  of  a  committee,  if  any  such  action  bad 
ever  i>een  taken  at  all?  Is  It  not  remaikable 
that  tiie  "tendency  of  the  evidence"  was  not 
strong  enough  to  bring  such  knowledge  to 
one  who  sought  the  nomination  with  such 
anxious  personal  solicitude,— one  Uvlng  ilgfat 
where  a  majority  of  the  ctmimlttee  resided, 
and  where,  as  it  Is  pretoided,  the  meeting 
took  place,  and  one  sustaining  such  intimate 
jtersonal  relations  with  tiie  principal  acton 
In  tiie  transactiMt  as  to  have  tbtir  meeting  at 
his  office,  and  to  prepare  for  them  the  impor- 
tant document?  Not  raily  respondoit  was  Ig- 
norant of  any  sncb  action  of  tiie  OHnmittc^ 
but  Mr.  Wales,  "Secretary,"  so  fall  of  pre- 
tended knowledge  of  such  meeting  and  nom- 
InadoD  prior  to  the  execution  of  said  certifl- 
cate,  is  compelled,  repeatedly,  to  admit  that 
he  in  fyxt  had  no  knowledge  that  what  he 
certified  was  true.  The  drcumstances  con- 
nected with  the  consummation  of  a  transac- 
tion or  the  execution  of  an  Instrument  are 
pertinent  to  be  shown  In  eridence  and  consid- 
ered, (Code  Civil  Proc.  }  682.)  and  always 
where  the  genulnratess  and  Integrity  of  the  ia- 
strummt  Is  under  inquiry. 

Confronted  tv  such  drcumstances,  no  won- 
der respondent  besongbtthecourtforOiereltef 
of  nonsuit  to  escape  the  embairaasraent  oi  at- 
tempting to  produce  proof  diowlng  that  the 
pretended  meetlngandnondnatlonbytiieconi- 
mlttee  actually  occurred.  The  certlflcate  of 
nomination  bad  been  clearly  lmpea<died.  both 
In  law  and  In  fact;  and,  therefore,  in  my  hum- 
ble (pinion,  wh»i  the  certificate  upon  wbldi 
resi>ondent  hung  Us  case  as  being  prima  facie 
evidence  of  his  nomination  had  thus  been  im- 
peached, and  lost  all  welj^t  as  evidence  vt 
tiie  taxt  whldi  It  CHtlfled.  nonsuit  ma  <dear- 
ly  Improper,  without  considering  further  dr 
cumstances.  Bui;  over  and  above  Oiat  sttn- 
ati<m,  the  strong  tendency  <€  the  prooi^  and 
the  circumstances  proved,  was  to  the  effect 
tiiat  no  snch  cMumlttee  meeting  or  nmnlna- 
tion  as  was  certified  ever  occurred  at  alL 
All  antiiority  agrees  that  we  must  r^ard  as 
proved  what  the  erldenoe  offered  tends  to 
prove  <m  cMisIderlng  the  propriety  of  grsnt- 
Ing  a  motion  for  nonsuit  According  to  what 
has  been  shown,  respondent  was  In  a  trying 
situation  whoi  he  moved  tor  nonsuit  If  it 
had  beat  d^ed,  as  It  should  have  been,  tie- 
cause  of  tiie  Impeadiment  of  the  certlflcate. 
and  the  tendency  of  the  evidence  as  showing 
that  no  such  meeting  or  nomination  aver  oc- 
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curred,  respondent  wonld  have  been  com- 
pelled to  abnndon  the  cose,  or  find  proof  to 
Bhow  the  palpably  Improbable  fact  that  a 
oommittee  of  a  p<^tlcal  party,  alleged  to 
bare  nominated  him,  held  a  secret  meeting 
(or  such  nomioaticm,  and  guarded  the  secrecy 
of  that  event  so  carefully  and  snccessfolly 
that  Dot  only  respondent,  but  even  the  secre- 
tary of  the  committee,  did  not  know  of  any 
such  meettug,  even  when  tbej  prepared  and 
Ued  said  certificate  of  nomination,  on  the 
last  day  fixed  by  law  for  filing  the  same. 
Where  would  respondent  find  evldaice  to 
prove  such  unnatural  and  improbable  events? 
In  the  ftu»  of  these  ezposores.  wUdi  no 
donbt  convinced  respondent  and  Ms  counsel 
that  the  cMnrntttee  had  never  adopted  any 
such  nnnatnral  mettiod  of  procedure,  and, 
consequently,  no  such  action  could  be  proved, 
they  ntoed  a  motion  for  ncoisoit;  and,  tmder 
these  drvonistances,  respondent  most  have 
needed  the  relief  of  nonsuit  to  escape  from 
the  contest  Bnt,  In  my  opinion,  neithcar  the 
law  nor  the  facts  warrant  such  decision. 


BOHN  MANUrO  CO.  v.  HARRISON. 

<Sapreina  Coort  <^  Montana.    8^t  0,  1803.) 

Hiaoiunu  laantncam— AonoH  OH--GonmxB- 
Clum— Pabol  Svidbxcb. 

In  an  actkm  on  an  accepted  draft  de- 
fndant  may  show  by  parol,  in  snpport  of  hii 
coonterclalm  alleged  to  have  existed  prior  to 
the  acceptance,  tut  It  was  agreed  between  the 
psrtiea  uiat  the  acceptance  should  not  (^;>erate 
u  a  waiver  of  the  claim,  as  such  evidence  does 
not  vary  the  terms  of  the  writtoi  Instramrat, 
bnt  only  rebnts  the  presomption  of  waiver. 

Appeal  from  district  court,  Lewis  and 
Clarice  coonty;  H.  R.  Buck,  Judge. 

Actlott  by  the  Bohn  Manufacturing  Com- 
pany against  WilHam  Harrison  on  a  draft. 
X^attttlCF  had  Judgment,  nnd  defendant  ap- 
peals. Reversed. 

The  otlier  facts  fully  appear  In  tlia  folknr- 
Ing  statemoit  by  DB  WITT,  J.: 

Hie  defendant  appeals  from  a  Judgment 
rendtfed  upon  the  sastalnlng  of  plalntHTs 
demnrrer  to  the  answer.  The  complaint  al- 
leges that  on  NovMuber  27,  1889,  def^idant 
sccepted  a  bin  of  exdiange  drawn  by  the 
pkintMT.  for  fSSO,  at  80  days  from  that  date. 
Ihe  bill  was  not  paid  by  defendant  wh^ 
due,  and  was  duly  jwoteoted.  The  demand 
for  Judgment  is  for  the  amount  of  the  bill, 
$850,  protest  fees,  and  Interest  from  Decem- 
b»  30.  1889.  The  defendant  set  up  In  the 
answer  three  couirtercialms,  aggregating 
some  $898.  The  nature  of  these  counter- 
dalms  Is  the  same,  and  the  statement  of 
one  will  present  the  prhndples  involved  in 
alL  About  Hay  1.  1888.  the  defendant  and 
one  Hall  were  partners  In  ihe  building  busi- 
ness. On  August  5th,  defendant  bought  out 
Us  partner,  and  assumed  the  obligations, 
and  took  ttw  rights  and  dunands,  at  the 
inn.  TUm  flran  of  Hall  &  Harrison  had  a 
coDtM  Witt  aas  Oatas  to  erect  a  yoitton 


of  a  tmOdtng  hi  Hdsna.  lli^y  oontraotad 
with  plaintiff  to  fumlA  the  mill  work  for 
said  building  for  a  ^ven  sum.  IbB  answer 
then  sets  up  thait  plaintiff  failed  In  perform- 
ing said  agreement,  and  ^ves  In  detail  a 
large  number  of  ttems  irtiich  the  plaintiff 
failed  to  famish  In  acoordsnce  with  ito  con- 
tract Hie  answer  then  slleges  that  defend- 
ant was  obliged  to  pnrdiase  tiiese  aitldes, 
and  pay  for  them  certain  prices,  which  are 
named,  and  wtahdi  are  alleged  to  be  reason- 
able, and  the  total  of  whkdi  Is  $720. 
defmdsirt  then  alleges  that  he  had  a  fully- 
accrued  daim  of  9720  against  idalntlff  before 
his  acceptance  of  the  bill  of  exchange  sued 
upon,  and  whJdi  was  unsettled  art  that  time. 
The  answer  furthi^  alleges  that  said  bill  of 
exctWDge  was  drawn  and  accepted  with  the 
expressed  understondliig  and  agrennent  be- 
tween the  parties  thereto  that,  when  paid, 
tt  Aould  opmvte  as  a  payment  on  their  gen- 
eral unsettled  account;  that,  befwe  the  bin 
of  occhange  was  dravni  or  acc^>ted,  defend- 
ant had  notified  plaintiff  of  Its  failure  to 
iwrform  Its  contract  as  aforesaid,  and  plain- 
tiff had  promised  to  compmsate  defoidant 
for  any  and  all  fallTuw  to  so  perform  Its 
said  contract;  and  that,  relying  on  said 
promise,  this  defendant  accepted  said  bill, 
OS  alleged  in  the  complaint.  Hie  other  coun- 
tendalms,  as  above  observed,  are  similar  to 
this  one.  The  plaintiff  moved  to  strike  out 
from  the  answer  that  portion  which  pleaded 
that  the  bill  of  exchange  was  acc^ted  with 
the  agreement  that  It  sfaonld  be  a  paynsent 
on  the  unsettled  account,  and  that  it  was  ac- 
cepted by  defendant,  relying  upon  the  prom- 
ise of  plaintiff  to  compensate  defendant  for 
the  alleged  failures  in  carrying  out  its  con- 
tract This  motion  was  made  upon  the 
ground  that  this  allegation  was  an  attempt 
to  set  up  a  parol  agreement  to  vary  and  con- 
tradict the  terms  of  the  written  instrument; 
that  is,  -the  bill  of  exchange.  This  motion 
was  directed  st  each  of  the  counterclalmB, 
and  as  to  each  was  sustained  by  the  court 
The  plaintiff  demurred  to  the  answer,  as  to 
each  rake  of  the  three  counterclaims,  on  the 
ground  that  they  did  not  constitute  a  de- 
fense or  counter<dalm,  for  the  reason  "that 
when  defendant  executed  and  delivered  to 
the  plaintiff  herein  the  bill  of  exchangewhlch 
Is  the  subject  of  this  action,  if  he  ever  had 
any  counterclaim  or  set-off'  to  plaintUTs 
cause  of  action  against  him  at  that  time,  he 
(the  dafendnnt)  waived  the  same  In  so  exe- 
cuting and  delivering  said  blU  of  exchange 
to  this  plaintiff."  The  demurrer  was  sus- 
tained, and,  no  further  answer  being  filed, 
Judgment  was  entered  for  plaintiff  The 
position  of  appelant  is  that  It  was  compe- 
tent to  allege  that  when  the  bill  of  exchange 
was  accepted,  the  parties  agreed  that  It 
should  be  simply  a  jtayment  cm  account,  and 
not  ft  settlement  of  tiie  mutual  and  unsettled 
accounts  between  ttiem,  or  a  waiver  of  de- 
fendant's alleged  oounterdalms,  and  that 
such  evidence  of  such  agreement  did  not 
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varj  the  tenns  of  &  written  Instrament,  to 
wit^  the  bill  of  occbai^St  that,  meh 
aUegitkHU  being  competent,  any  pranunp> 
tkm  of  walrar  of  the  counterclaims  by  vlr- 
toe  of  the  acceptance  of  the  bJU  ot  exdiange 
Is  done  away  with,  and  the  anawor  sets  up 
conntendalms  good  as  agataut  the  demorrar. 
Reepondasfa  poelUoa  U  that  the  aU^tloiu 
BtridMn  out  conld  not  be  prored,  for  It  was 
an  offer  to  rary  the  terms  <rf  a  written  tn- 
■tnuneut  by  parol  teattmony,  and  wllhoat 
these  allegations  the  acceptance  of  the  WU 
of  exchange  waived  the  oonnterdaims. 

Leslie  &  Crareo,  tar  q^pdlant 

F.  N.  &  S.  H.  Mclntire,  for  respondent 

If  the  acceptor  ot  a  bill  of  exchange  has 
any  claim  or  cause  of  action  against  the 
drawer,  growing  oat  of  any  deaJlngs  prior 
to  the  acoeptaoce,  by  the  acceptance  be 
waives  his  claJm.  3  Rand.  Oom.  Paper,  | 
1870;  Reld  v.  Field,  83  Va.  28,  1  S.  E.  Rep. 
895;  Leonard  v.  Hastings,  9  OaL  236;  Griffith 
T.  Trabne,  11  Helsk.  646;  Andleur  v.  Kulfel, 
71  Ind.  54fi;  Stiles  v.  Brown,  1  Gill,  350;  Orr 
T.  Hopkins,  (N.  M.)  1  Pac.  Rep.  184;  AHeu  t. 
Bryson,  (Iowa.)  25  N.  W.  Rep.  820;  BOTchsenl- 
ns  T.  Oanntson,  7  HL  App.  365;  Dutcher  t.  Por- 
ter, 63  Barb.  15;  Blsh.  Gont.  §§  791-703.  Un- 
liquidated damage  are  not  proper  subjects 
for  couuterclaims.  Sedg.  Dam.  (8th  EM.)  I 
1031;  3  Hand.  Com.  Paper,  S  1849;  West  t. 
Hayes,  104  Ind.  251,  3  N.  B.  Rep.  932; 
DaniH  Nt-g-  Inst  H  1423-1425.  The  accept 
ance,  on  Its  face,  appears  to  create  an  un- 
conilitlcmal  debt  from  defendant  to  plalntlCF, 
which  cannot  be  raried  by  panri  evidence. 
Oomp.  St  dlT.  1,  S  628;  Fish^  t.  Briscoe, 
10  U<mt  125,  25  Pac  Rep.  30;  Tied.  Com. 
Paper,  i  42;  4  Lawson,  Rights,  Rem.  ft  Pr. 
i  1476;  1  Daniel,  Neg.  Inst  I  Sa 

DB  wrrr,  X,  (after  stating  llw  Aujta.) 
The  flrart  mattier  for  conaideratlfm  In  this  case 
Is  whether  It  was  an  offer  to  vary  or  con- 
tradict Ute  terms  of  a  written  Instrument 
when  the  defendant  pleaded  In  Ms  answer 
that  It  was  understood  between  pkrintlfT  and 
defendant  <that  the  acceptance  of  the  bill  of 
exchange  should  not  be  a  watrer  of  the  coun- 
terclaims which  defendant  alleged  he  then 
held  against  the  plaintiff.  It  is  our  opinion 
that  the  pleading  of  this  majtter  was  not  an 
offer  of  parol  testimony  to  vary  the  terms 
of  a  written  Instrument  It  la  not  the  terms 
of  the  written  Instrument  that  are  sought  to 
be  Taried  or  contradloted  by  tbls  evidence. 
Instead  of  that  It  is  simply  a  presumption, 
which,  tt  Is  claimed  by  the  plaintiff,  aroee 
from  the  fact  of  executing  the  tnsti^iment 
tiat  is  sought  to  be  varied  by  this  parol  tes- 
timony. The  defendamt  concedes  the  written 
instrument  In  all  its  force.  He  concedes  his 
liability  upon  it  The  plaintiff  contends  that 
the  execution  of  this  Instrument— that  is,  the 
acceptance  of  the  bill  of  exchange— was  a 
waiver  of  defendant's  alleged  oounterchUms 


olsttog  at  that  time.  Tbe  written  instru- 
ment itself  doei  not,  on  its  face,  disdoee  soch 
waiver;  but  the  mlver,  if  any  tbem  vren. 
Is  a  resolt,  or  an  inference,  or  a  presnnvtkHi 
from  the  fajct  of  executing  the  instrament 
and  tbe  fact  of  the  existence  of  the  cotmter- 
idaims  at  the  time  of  sudi  execudon.  Now, 
this  parol  evidence  Is  offered  to  overthrow 
nothing  In  tlie  instnun^t  Itself,  bat  rfmply 
to  combat  an  inference  or  presumption 
drawn  from  the  Instrument  and  other  facta 
This  preaumptimi  Is  not  a  written  instru- 
ment, nor  contained  in  the  tonms  of  a  writ- 
ten Instrument  Tlierefore  to  overtiirow  K 
is  not  varying  tibe  terms  ct  the  Instrument. 
Let  ns  fully  c<Hicede,  for  the  pnrpoK  of  this 
decision,  the  position  urged  by  reqiKmdent— 
that  the  acceptance  of  tiie  draft,  hi  itadf, 
and  unexplained,  is  a  waiver  <tf  fbe  coonter- 
claims  of  the  person  acoeptlng  Ibe  draft 
See  cases  died  by  re^Kmdofct  Bat  what 
evo*  legal  presumption  might  arise  from  the 
acoenLance  of  the  draft  It  Is  only  a  pre- 
sumption  arlflf  ng  trom  the  conduot  ot  the  par- 
ties, and  disappears  befmw  the  podtlve  al- 
legation, admitted  hy  Ok  demnxrer  to  be 
true,  that  Ihe  parties  intended  that  no  socfa 
presomptiOB  should  arise  from  said  acts; 
that  Is,  it  Is  pleaded  that  the  parties  intended 
that  the  acceptance  of  the  drafts  should  not 
be  a  wfldver  of  oounterdalnu.  It  was 
pcrfecLly  compotent  for  tbon  to  entertain 
this  intention  between  thMuaelres  at  tbe 
time  of  drawing  and  aocc^ptlng  liie  draft 
and  there  are  no  third  parties,  as  innocent 
purchasers,  now  Interested,  who  have  beext 
misled  by  the  a(^ons  of  the  plaintiff  and  de- 
fendant In  the  case.  In  the  cases  dted  by  the 
respondent  In  lis  brietf,  we  find  cue  of  two 
Bituatioas:  Blthier  that  ttie  commerdsl  pa- 
per In  question  was  gl'ran  expresdy  as  a  set- 
tlement of  mutual  aocounta,  and  understood 
and  agreed  to  be  such  settiemoit  ss  in 
the  oOtN  case,  of  which  ReM  v.  Field,  8S 
Ya  26,  1  8.  n.  Rep.  395,  Is  a  good  esample, 
the  case  was  that  it  was  not  pleaded,  or  tnh 
dertaken  to  be  shown,  that  there  was  any 
nndmtandlng  or  intention  between  the  par- 
ties that  the  giving  of  the  commerdal  paper 
should,  expressly,  not  be  a  waiver  of  tfes 
counterclaim.  Tineartaote,  the  authorities  pre- 
seated  by  respondent  are  not  in  point  open 
the  proposHlon  raised  by  these  pleadings: 
riBher  V.  Briscoe,  10  Mont  1S3,  25  Pac  Rep. 
80,  also,  is  not  in  point  mie  parol  sgrec- 
ment  there  attempted  to  be  hmpght  into 
the  case  was  one  to  defeat  the  payment  al 
the  note  at  the  time  wb«i  It  was  sued  upon. 
Btrt  as  shown  above,  the  parol  matter  lo 
this  ease  was  not  a  defense  against  the  note, 
and  was  not  oBeeeA  in  resistance  oC  the  pay> 
ment  of  the  note.  It  was  etmply  sn  agrefr 
nwnt  and  imdcrstandlng  that  Itie  parties  did 
not  intend  that  there  should  arise,  from  the 
fact  of  accepting  the  draft  a  presampUon  of 
waiver  of  the  counterclaims.  We  are  there- 
fore of  opinion  ^t  wbsitevcr  pnsumptloa 
ot  waiver  conld  be  feield  to  srtse  from  an  wt 
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piaitncd  acceptance  of  Ifae  draft,  mMti  pre- 
nptton  did  not  here  arlae,  becanse  th»  ao> 
rtance  1b  not  bere  imexpl&lDed.  On  the 
ler  hand,  Oie  parties  exprentj  agreed 
long  thems^TW  ttiat  tbat  presampHon 
sold  not  arlae,  and  that  tbe  fact  which  It 
ssomed  was  not  Irue.  Of  coarae,  the  treat- 
mt  of  thla  oaae  ia  upon  the  ground  that  all 
9  allegationa  of  the  answer  are  ctmfessed 
troe  upon  the  demurro'.  It  therefore  ap- 
ors  to  ua  that  a  defense  waa  set  up  by  the 
flwer,  and  that  the  demurrer  shoold  not 
re  been  mstalned.  In  the  view  that  we 
Ice  of  the  competency  of  tbe  allegationa 
lenssed,  the  court  erred  In  sustaining  Che 
>tt0D  to  strike  litem  out.  As  a  consequence, 
tta^  had  been  left  In  the  complaintt  tbe 
imterclaims  would  hare  been  well  pleaded, 
owing,  as  they  did,  their  eilstecoe,  and 
bAi  nonwalTcr.  Oonsequently,  If  the  mo- 
lu  to  strike  out  bad  been  denied,  as  we 
Ink  It  should  hare  been,  the  demurrer 
Quld  have  been  orermled.  The  Judgment 
rererged,  and  the  case  remanded  to  the 
itrict  court,  with  directl(His  to  proceed  In 
cordauce  with  these  rlews. 

PBMBBRTOM,  U  J,  and  BABWOOD, 
eoocnr. 


:ATB  ex  rel.  CARTER  ▼.  VOTAW,  Jus- 
tice of  thn  Peace, 
apreme  Court  of  Montana.    Oct.  9,  1S93.) 

NDLOBD  AND  TlMAHT  — UKLAWtCL  DSTAINSB— 

rCBISDlCTION  OF  JUSTICE'S  CODRT— EsTOPPEL  TO 

3est  Lj.5t>lobd'8  Title— PtBAmKGS. 

1.  Justices  of  the  oeace  bare  jnrisdlction 
actions  under  Code  Civil  Proc.  I  716  et  seq., 
r  tile  poBsesaion  of  premises  bj  a  landlord 
aJnst  a  tenant  holdine  after  default  in  the 
yment  of  rent,  as  sach  Jurisdiction  Is  prorid- 

by  the  act,  and  Const,  art.  8,  H  '2X,  express- 
declares  that  such  courts  sliall  "liave  con- 
n&xt  jurisdictioa  with  the  district  courts  in 
IS  of  fordble  eotir  and  unlawful  detiUner." 

2.  Knee  Code  (^tII  Proc.  !  727.  author- 

■  the  administrator  of  a  deceased  landlord's 
:ate  to  proceed  against  the  tenant  on  a 
»ch  of  the  lease  as  the  landlord  mifht  have 
ne,  the  rule  which  estops  the  tenant  from 
estionlns  the  landlord's  title  applies  In  fa- 
r  of  Bucn  administrator. 

8.  In  an  action  by  the  administrator  of  a 
ceased  landlord's  estate  for  the  possession  of 
Lsed  premises  for  nonpayment  of  rent,  where 

■  tenant's  answer  admits  having  leased  tbe 
^mises  from  decedent,  and  also  default  in 
i  payment  of  rent.  Judgment  on  the  plead- 
rs  for  plaintiff  b  Jostifled. 

>riglnal  action  In  certiorari  In  the  name  of 
;  state,  at  the  relation  of  J.  A  Carter 
ainat  A  G.  Votaw,  Justice  of  the  peace,  to 
rlew  certain  proceedings  had  before  re- 
ondent.  Judgment  for  respondent; 
statement  of  the  case  by  the  Justice  de- 
erlng  the  opinion: 

ChiB  Is  an  application  for  a  writ  of  certiorari 
ainst  the  Justice  of  the  peace  to  review 
I  action  In  giving  ^gment,  on  the  plead- 
i:s,  In  the  case  of  H.  J.  Slminia,  admluls- 
itor  of  tba  satat*  «f  A  O.  Simons,  against 


J.  A  Carter,  the  relater  herein.  Tint  action 
In  the  Justice's  court  sought  to  obtidn,  under 
tbe  proTlslons  of  tbe  forcible  entry  and  un- 
lawful detainer  act,  (section  716  et  seq.,  Code 
CItII  Proc.,)  possession  of  a  dwelling  house 
In  the  city  of  Helena.  The  complaint  sets 
fOTth  a  cause  of  action  against  defendant,  as 
a  tenant  holding  after  default  in  payment  of 
rent,  and  after  demand  tor  possession.  An- 
swer was  filed.  Upon  complaint  and  an- 
swer, the  court  rendered  Judgment  upon  the 
pleadings  In  favor  of  plaintiff,  and  thereupon 
a  writ  of  restitution  Issued.  Defendant  in 
the  Justice's  case  now  on  this  writ  of  cer- 
tiorari contends  that  the  Justice's  Judgment 
Is  void,  as  being  in  «xoeas  of  Jurisdiction, 
and  that  die  defendant  tberdn  has  no  ap- 
peal. 


J.  A  Garter,  for  relator, 
respondent 


A.  I.  Loeb.  for 


DB  Wrrr,  J.,  <after  stating  the  facts.) 
Relator  contends  that  a  justice's  court  baa 
not  Jurisdiction,  under  the  forcible  entry  and 
unlawful  detainer  act,  (section  716  et  seq., 
Code  Olvll  Proc.,)  of  an  action  by  a  landlord 
against  a  tenant  holding  after  default  in  pay- 
ment of  rent  Const,  art  8,  i  21,  as  to  Juris- 
diction of  Justices'  courts,  provides,  inter  alia, 
that  they  "sbaJl  also  have  concurreut  jiu'is- 
dlctlon  with  the  district  courts.  In  enscs  of 
forcible  entry  and  unlawful  detainer."  We 
are  of  opinion  that  this  leaves  the  Jurisdic- 
tion In  the  Justice's  court  of  these  cases  as 
provided  In  the  statute,  (Code  Civil  Proc  | 
716  et  seq.) 

Relator  contends  that  the  rule  as  to  the 
tenant  not  disputing  the  landlord's  title  does 
not  apply  to  such  a  landlord  as  the  plaintiff 
in  the  case  under  review,  who  waa  an  ad- 
ministrator of  the  estate  of  the  deceased 
landlord,  who  leased  to  relator.  He  relies 
upon  Reay  v.  Cotter,  20  Cat  169.  But  sec- 
tion 727,  Code  Civil  Proc.,'  concludes  that 
contention,  which  section,  and  section  S7,  Id.,* 
leave  relator  subject  to  tbe  estoppel  d.  the 
relation  of  landlord  and  tenant 

Relator  contends  that,  In  his  answer,  he 
denies  the  allegations  by  which  plaintiff  sets 
forth  his  right  of  i)ossesslon  of  the  real  es- 
tate in  question,  and  that  hence  the  Justice 
was  without  Jurisdiction  to  enter,  wl^out  a 
trial,  the  Jndgmeut  for  restitution.  Indeed, 
this  auction  In  his  affidavit  moved  this 
court  to  grant  the  writ  It  Is  true  that  the 
answer  does  deny  idaintlff's  right  of  posses- 
sion, but  such  denial,  besides  l«1uff  in  tlie 

*The  section  authorizes  tbe  "heirs,  execu- 
tors, administrators,  assinis,  agent  or  attot^ 
ney"  of  a  lessor  to  proceed  against  a  tenant  on 
a  breach  of  the  lease  the  same  as  the  lessor 
might  have  done. 

*  The  section  proTldes  that,  where  tbe  relar 
tion  of  landlord  and  tenant  has  existed  be- 
tween any  persons,  the  possession  of  the  t«i- 
aot  is  deemed  the  poseenioo  of  the  landlord 
until  the  expiration  of  five  years  from  the  ter- 
mination of  the  tenancy,  though  the  twant 
may  havs  acquired  anotlMr  till«b 
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natiire  of  a  condnricm  ot  law,  loses  all  force 
in  face  of  tbe  admissloiui  of  tbe  answer.  It 
Is  admitted  by  the  auswa-  that  defendant 
leased  the  premises  from  plalntUC's  Intestate, 
and  that,  as  such  tenant,  he  Is  Indebted  and 
In  default  for  seren  months'  rent  He  thus 
concedes  himself  to  be  a  tenant  holding  over 
iifter  default  in  payment  of  rent  The  Judg- 
ment on  the  pleadings  was  therefore  cor- 
rect After  an  extended  and  patient  hear- 
ing, the  court  asked  relator,  who  appeared 
in  person,  what  issues  there  were  in  the 
pleadings  before  the  Justice,  upon  which  he 
claimed  evidence  could  have  be^  Introduced 
which  would  hare  added  anytliing  io  the 
facts  pleaded  and  conceded.  The  relattn* 
was  unable  to  point  out  to  us  any  s;ich 
needed  evidence,  and  our  own  Investigation 
has  discovered  none.  We  are  therefore  ot 
opinion  that  Qp<»i  this  review  no  reason  has 
been  shown  why  we  should  annul  or  modify 
the  proceedings  of  the  Justice.  The  case  Is 
theref(»«  remanded  to  Uie  JnsUca'H  ooort,  at 
the  costs  of  relatw. 

HARWOQD,  eoocnrs.  PBMBaBTON. 
O.  J.,  ^d  not  sit  In  tha  fc^iwg  or  ietarmlna^ 
tton  of  this  08M. 


8TATB  ez  r«l.  OOFFIN  v.  HORTON,  Stata 

ComptrollOT.   (No.  1,380.) 
(Smweme  Court  of  Nevada.    Oct  14,  1893.) 
Claim  ±»±xsaT  Stats— Birviobs. 

1.  Gen.  St  I  1813,  maltes  it  the  duty  of 
the  state  comptroller  to  institute  and  prosecute 
all  soits  to  recover  the  debts  and  moneys  of 
the  state,  and  an  aanoal  appropriati<»i  for  the 
purpose  of  oifordng  the  collection  of  the  reve- 
nue is  ;daced  undw  his  oontrol.  Held,  that 
only  the  comptroller  could  employ  counsel  to 
asuBt  the  attorney  general  in  suins  for  delin- 
quent taxes  so  as  to  create  a  Talid  obligation 
payable  out  of  such  appropriation. 

2.  The  fact  that  counsel  rendered  services 
In  such  case,  and  thai  his  claim  therefor  was 
approved  by  the  board  of  examiners,  does  not 
entitle  him  to  recover,  aa  Gen.  St.  fi  1811,  pro- 
vides that  no  claim  for  services  rendered  to  the 
state  shall  be  allowed  unless  such  servlcss 
have  been  spedally  authorised  1^  law. 

Ai^Ucatlon  by  Trenmcve  Goffln  toe  a  writ 
of  manAite  to  compel  R.  L.  Horton,  state 
annptndler,  to  draw  «  wanant  In  farw  of 
relator  In  p^ment  for  services  rendered  to 
the  state.  Denied. 

Trenmore  Ooffln,  In  pro.  per.  J.  D.  Tor- 
reyson,  Atty.  Gen^  toe  reapond«it 

MURPHT,  a  I.  This  was  an  original  ap- 
Idlcatlon  to  tiiia  court  for  a  peremptory  writ 
of  mandamus.  The  petitioner,  Trenmore 
Coffin,  seeks  to  oompd  R.  U  Hortou,  tbe 
state  oomptroUw,  to  draw  bis  wanant  on 
the  state  treasurer  in  favw  of  relator  for 
tbe  sum  of  92S0,  alleged  to  be  due  and  owing 
from  tbe  state  of  Nevada  to  relator.  By 
the  afSdavIt  upon  which  this  application  is 
baaed,  it  appears  nhat  on  the  Itttb  day  of 
January,  18^  there  was  pending  In  and  on 
the  caloidar  of  thla  aiq^reme  ooort  a  cauae 


tNST, 

on  appeal  from  the  district  court  of  lincob 
oounty,  Nevada,  aititied  'Sawyer  ▼.  Dooiey;' 
that  said  action  was  brotight  and  i>roeecuted 
tor  the  purpose  of  having  the  law  creatins 
the  state  board  of  eqaalisatlon  dedared  un- 
constitutional, and  the  assessment  made  bj 
prder  of  said  board  declared  to  be  ille^ral 
and  void;  that  the  relator  was  employed  by  ' 
the  Btate  of  Nevada  to  assist  tbe  attorney 
general  in  tlie  argument  and  presentation  ot  | 
the  said  cause  in  the  supreme  court;  ttiat  i 
it  was  agreed  that  the  relator  should  receive 
the  sum  of  $250  for  his  labor  and  services;  i 
that  on  the  Otb  day  of  May,  1808.  the  board  ' 
of  examiners  allowed  said  claim;  that  the  i 
said  claim,  togethw  with  the  Indorsement 
of  the  board  of  ezamtners  allowing  the  aam^  | 
was  presented  to  the  comptroller  in  tbe 
month  of  May,  1893,  and  said  comptroller 
requested  to  draw  his  warrant  on  tbe  treas- 
urer in  favor  of  the  relator  for  the  sum  of 
two  hundred  and  fifty  dollars,  but  said 
comptroller  refused,  and  stlU  reuses,  to 
draw  said  warrant;  that  there  la.  In  tbe 
treasury  of  the  state,  unexpended  appropria- 
tion of  public  money  sutflcimt  in  amount  to 
pa^  said  claim."  It  Is  admitted  by  the  at- 
tm^ey  general  that  tbe  relator  did  assfri 
In  arguing  and  presenting  the  caae  of  Saw- 
yer T.  Dooley  before  the  supreme  court 
that  the  sarvices  rend^d  by  the  relatt^ 
were  reasonably  worth  the  sum  claimed. 
The  respondent,  in  answeflng  tbe  affldarit, 
"denies  that  the  relator  was  employed  by 
the  state  of  Nevada,  by  any  one  who  luid 
authority  so  to  act  or  bind  said  state  in  ac- 
tions of  this  character;  denies  that  it  wu 
agreed  that  the  r^tor  should  have  the  nun 
of  S250  for  bis  said  services,  at  any  sum 
of  money;  denies  that  thore  Is  any  mon^ 
in  the  state  treasury  applleaUe  to  the  pay- 
ment of  tbe  claim  of  relator."  From  the 
testimony  Introduced  on  tbe  beartng  of  the 
applicaUon  It  could  be  Infored  that  the  re- 
lator was  led  to  believe,  from  conversatloiu 
had  between  tbe  board  of  ezamlnen  and 
himself,  that  his  servlcea  would  be  accepta- 
ble, and  with  that  Imi^vBdm  on  bis  mind 
he  did  assist  the  attorney  general  In  present- 
ing the  case  before  this  court;  yet  we  know 
ot  no  law  authoriilng  tbe  board  of  ezamlnefs 
to  etag^y  counsel  to  aaslst  the  attoniey 
gen«ral  In  the  prosecution  or  defense  In  ao- 
HooB  for  tbe  otdtectlon  of  the  pUldlc  revenoa 
SectloQ  177»,  Gen.  St,  makes  It  the  duty  of 
the  attomer  general  to  attend  eadi  of  the 
terms  of  the  supreme  court,  and  there  prose- 
cuts  or  defend,  as  the  case  may  be,  on  tbe 
part  of  the  state,  all  canaea  to  wfaldi  tbe 
state  may  be  a  party.  Section  1813  makes 
It  tbe  duty  ot  tibe  state  comptroller  to  In- 
stitute and  proeecntet  In  the  namo  <a  tbe 
states  all  ^per  anlta  fdr  the  recovery 
any  debts,  moneys,  or  property  of  the  stata 
or  for  the  aaocrtalnmmt  ot  any  right  or 
liability  concwnlng  tbe  sama  He  aluA  dt 
reet  and  aapttintatd  tbe  coUMtton  9t  al 
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aoneys  due  to  the  state.   And  In  order  that 
be  comptroller  ma.j  be  In  a  position  to  car- 
Y  out  the  proTMona  of  the  above  act,  the 
Bglalature  has,  at  each  and  ererj  session 
Inee  the  organisation  of  onr  state  govem- 
aen^  made  appropriations,  and  placed  the 
ame  under  the  immediate  control  of  that 
fflcer.   The  appropriation  for  1891  reads  as 
sUows:  "For  enforcing  the  collection  of  rer- 
Que  and  prosecuting  delinquents  by  the 
tate  comptroller,  one  thousand  dollars." 
be  act  of  1893  reads:  "The  sum  of  five 
undred  dollars  is  hereby  appropriated  out 
L  any  moneys  In  the  general  fund,  not  other- 
Lse  appropriated,  for  enforcing  the  collec- 
on  of  revenue  of  this  state  and  prosecuting 
allnqnents.    Said  sum  of  fire  hundred  dol- 
rs  shall,  at  all  times,  bo  tmda*  the  dlrec- 
on  and  control  of  the  state  comptroller 
'  this  state  for  the  purpose  of  carrying 
It  the  prOTlslons  of  this  act"    No  money 
in  be  drawn  from  that  appropriation  with- 
rt  the  serricea  rendered  have  been  perform- 
I  at  the  request  of  the  comptroller.  The 
later  contends  that,  notwithstanding  he 
as  not  employed  nor  requested  by  the 
mptroUer  to  assist  the  attorney  general, 
!t,  baring  done  so,  and  the  board  of  ex- 
nlners  having  approved  of  said  act  and 
lowed  his  claim.  It  was  the  duty  of  the 
mptroUer  to  have  drawn  his  warrant,  and 
ade  It  payable  out  of  the  contingent  ei- 
Dse  fund.    We  cannot  agree  with  the  re- 
tor.    That  appropriation  Is  made  for  par- 
rular  purposes  designated  by  the  act  mak- 
?  the  appropriation,  and  It  would  be  In 
■ar  violation  of  the  second  subdivision  of 
ctlon  1811,  Oen.  St,  which  reads:  "And 

claim  for  services  rendered  or  advances 
ide  to  the  state  or  any  officer  thereof,  shall 

audited  or  allowed  unless  such  services 

advancement  shall  have  been  siteclally 
tborized  by  law,  and  an  appropriation 
tde  for  Its  payment"  The  services  ren- 
red  In  this  case  were  not  authorized  by 
V,  because  the  employment  was  not  au- 
;rised  nor  made  by  the  party  having  au- 
>rlty  to  bind  the  state,  and  there  Is  no  ap- 
>priati<Mk  from  which  the  amount  claimed 
be  due  can  be  paid.*  The  board  of  ezamin- 
I  have  unlimited  power  to  investtgate  the 
Tits  of  all  claims  presented  for  allow- 
De.  and  may  act  upon  facts  within  the 
Dwledge  of  Its  members,  as  well  as  upon 
dence  obtained  from  other  sources,  (Qen. 
1 1898;)  and  its  duty  In  ration  to  claims 

services  rendered  to  w  on  behalf  of  the 
te*  where  the  same  has  not  been  author- 
d  by  law,  and  no  appropriation  has  been 
do  upon  which  the  comptroller  can  draw 

warrant,  similar  to  the  one  under  con- 
eratlon,  Is  pointed  out  by  section  1886, 
L  St,  of  this  atate.  ^irilcatloD  for  the 
emptory  writ  most  be  denied,  and  it  la 
ordered. 

iBLKNAP  and  BIGBLOW,  JJ.,  «mciir. 


8TATB  T.  PAYNB. 

(Supreme  Court  of  Washivton.   Jtme  80, 

1S98.) 

Ckikiiial  Law— Bill  of  Excsptiows  —  Duwura 

AKD  St7»UON-nfO  JUBT— EVIDBKOB, 

1.  Notice  of  the  time  when  application 
in>Qld  be  made  to  the  judge  to  settle  and  sign 
the  bills  of  exceptions  was  duly  served  on  the 
district  attorney,  who  filed  objections  and  sug- 
gested amendments,  and  the  settlement  and 
^pinjj  were  not  had  at  the  time  designated, 
ibereafter  the  judge  was  out  of  the  st<te  for 
some  ume,  but  later  he  settled  and  signed  the 
bills,  with  the  district  attorney's  proposed 
amendments.  No  new  notice  of  the  time  of 
settlement  was  given,  nor  order  made  fixing 
such  time.  There  was  oo  suggestion  that  the 
bills  were  incorrect,  and  they  were  filed  above 
in  due  time.  BM,  that  aiveUant  was  entitled 
to  review. 

*».       V"^/'  K'P^-  *       providing  that 

the  clerk  of  court  or  his  deputy,  ''and  the  sher- 


iff and  auditor "  shall  placVVhe~JupT'bidrots 
id  section  61,  providing  that.  It 


In  the  box,  an  ^,  ,  ..^^  „ 

the  sheriff  or  auditor  or  both  shall  not  attoid 
and  assist,  the  clerk  may  call  in  such  other 
county  officer  or  officers  as  he  may  choose,  the 
deputy  sheriff  cannot  serve  in  the  sheriff's 
place,  without  vitiating  the  panel.  Section  80, 
giving  the  deputy  all  the  powers  of  the  sheriff, 
and  authorizing  him  to  perform  any  of  the 
duties  prescribed  by  law  to  be  performed  by 
the  sheriff,  does  not  apply  to  such  extraordi- 
nary duties. 

3.  It  is  not  a  ground  of  challenge  that  the 
officer  who  summoned  the  jurors  by  spedal 
venire  did  not  make  his  return  till  after  the 
trial  had  begun. 

4.  The  certificate  of  the  officers  who  as- 
sisted in  drawing  the  jury,  to  the  list  returned, 
should  state  how  the  drawlov  was  actually 
done,  and  not  merely  that  it  was  conducted 
fairly  and  as  provided  by  law. 

5.  The  state,  having  asked  defendant  on 
cross-examination  whether  he  has  ever  been 
coufined  in  the  county  jail,  and  whether  he  has 
ever  been  convicted  of  crime  before,  cannot  re- 
but his  negative  by  proof  that  he  has  been  so 
convicted  and  confined,  the  matter  being  col- 
isteral  and  irrelevant. 

6.  Under  Code  Proc.  I  1647,  providing  that 
up  witn«8  shall  be  exdnded  by  reason  of  con- 
viction of  a  crime,  but  such  conviction  may  be 
sb>wn  to  affect  his  credibility,  only  those 
crimes  which,  as  infamous,  were  formerly 
ground  for  exclusion,  may  be  shown  to  im- 
peach a  witness'  credit,  and  of  these  petit  lar- 
ceny is  not  one. 

7.  Defendant,  having  admitted  snbseqaent 
knowledge  of  the  crime,  was  entitled  to  an  In- 
struction that  snch  confession  was  not  evi- 
dence of  actual  partldpatlon,  but  went  to  show 
that  he  was  an  accessory  after  the  fact,  and 
was  no  basis  for  his  conviction  as  princinal  or 


active  narUcipant:    and  an  Instruction  that 
admission,  taken  alone,  and  without  oth- 


Buch 


er  testimony  of  actual  participation,  "would 
not  be  sufficient"  to  connct  him,  was  mislead* 
Ing  and  erroneous, 

8.  Defendant  and  two  others,  A  and  0 
having  t>een  drinking  together  most  of  the 
evening,  went  to  bed  more  or  less  drunk,  in  the 
same  room  at  a  lodging  house.  C.  did  not  un- 
dress, as  did  the  others.  Later  defendant  and 
A.  got  up  and  went  to  a  neighboring  saloon, 
where  they  sat  np  till  morning.  There  defend- 
ant changed  a  $20  gold  piece.  C,  in  the  morn- 
ing, stated  that  he  had  been  robbed  of  his 
pocketbook  containing  such  a  piece.  Defend- 
ant was  not  shown  to  have  had  the  pocket- 
book,  and  reasonably  accounted  for  his  pot- 
session  of  a  ?20  gold  piece.  The  bedroom  was 
unlocked  all  night.  Held  no  evidence  to  wai^ 
rant  defMulanfs  coavietloa. 
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Appeal  from  saperior  eonrt,  Pierce  coanty; 
F.  Campbell,  Judge. 

B.  L.  PayDe,  conTlcted  of  grand  larcray, 
appeal*  from  oxdv  denying  &  new  trtaL  Be- 

rented. 

Andrew  J.  Hanlon,  for  appellant  W.  H. 
Snetl.  Proa.  Atty.,  and  Ohas.  Bedford,  for 
file  Stat& 

ANDBRS,  J.  The  appellant  and  one  Ar- 
qoot  wen  tried,  convicted,  and  sentenced 
to  Hie  penltoatlaiy  for  a  period  of  eeren 
yean  npon  an  information  charging  them 
with  the  crime  of  grand  larceny.  The  case 
has  heretofore  been  before  this  court  on  mo- 
tion to  dlamta  for  faOnr^  to  file  a  tran- 
BLTipt  within  th»  preacribed  time,  and  the 
respmdent  now  mores  tiie  court  to  strike 
tmm  tlu  transcript  Oia  Mils  of  exception, 
on  the  grounds  that  th^  were  signed  after 
the  time  provided  by  statute,  and  after  the 
court  had  lost  jurisdiction  to  sign  and  settle 
the  same;  Uiat  the  same  were  signed  with- 
out notice  to  reqwndent  as  to  the  time  and 
f  lace,  and  wlHioat  any  time  betaig  set  by  the 
court;  and  ttiat  tiiere  are  In  tiie  record  what 
pntportB  to  be  bins  ct  eaceeptiona  and  state- 
moit  of  facta,  and  tbe  latter  rerokes  and 
BCVtersedes  the  fomm.  It  appears  from  the 
reooxd  that  a  notice  omtalnlng  a  statement 
€t  the  tinn  at  which  the  attorneys  for  the 
appelant  would  apply  to  the  judge  to  set- 
tle and  sign  the  bills  of  ezceptiiHis,  which 
were  annexed  to  the  notice,  was  served  on 
the  proaeeutlng  attorn^  witiiln  the  time 
prescribed  by  section  888  of  tiie  Code  of 
Procedure.  Tbe  prosecuting  attorn^  filed 
obJecUtms,  and  suggested  certain  amend- 
ments to  tile  aame,  and  they  were  not  aet- 
tied  or  signed  at  the  time  designated.  Be- 
fore taking  auy  action  In  the  matter.  It  seems 
that  the  Judge  had  occaMon  to  absent  him- 
self tmn  tbe  state  for  some  time,  but  he 
■abseqamtiy  settied  and  signed  tiie  bills  of 
exception,  embodying  tiiereln  tiie  amend- 
ments proposed  by  the  prosecuting  attorney. 
No  new  notice  of  the  time  of  settinnent  Is 
shown,  and  no  order  fixing  a  time  when  the 
bills  of  eocceptlomi  would  be  signed  appears. 
It  doea  not  ^pear  that  the  appellant  re> 
fused  or  neglected  to  do  anything  required 
of  Idm  by  law.  and  tite  question  is.  AaU  he 
now  be  deprived  ctf  the  right  to  hare  Us 
case  renewed  iqwn  Its  merits  in  this  court 
simply  because  the  attorney  for  the  state 
Is  not  shown  by  the  record  to  hare  had  no- 
tice at  the  final  action  <tf  the  court  In  the 
premises?  Under  tiie  drcnmstances.  we 
think  be  should  not  It  la  not  dalmed  or 
suggested  that  the  UDa  of  exception  are  not 
tn  accordance  wltii  the  facts,  and.  having 
been  broui^  to  tiie  attention  of  the  court 
In  proper  time,  we  aee  no  reason  wliy  they 
should  not  be  oontfdwed.  No  statonant  of 
Cacts  sudi  as  la  provided  for  by  statute  was 
filed  or  settled,  bat  all  at  tbe  matters  for 
consideration  on  thla  appeal  ate  brought  up 


In  tiie  form  ot  UHs  of  exertion  certified  bx 
the  trial  judge.  Hie  motion  must  be  denied. 

Before  the  commencement  of  the  trial  the 
defmdant  interposed  a  challenge  to  the  psn- 
^  of  24  jurors,  <m  the  grounds  tluit  the 
namea  were  not  drawn  from  Jie  jury  list 
certlrted  by  tbe  county  commlsslouers  by  the 
persons  dealgnated  by  law  to  draw  the  K'tce, 
and  that  the  list  as  drawn  was  not  pr-jperly 
certified.  Although  the  cballcDgo  was  not  in 
writing,  sworn  to,  and  proved,  as  re«iuir«3 
by  section  1300  of  the  Code  of  Proce<lure,  it 
was  nevertheless  entertained  und  consld^rod 
by  tbe  court  The  particular  objection  to  tbe 
pauA  was  that  the  deputy  sheriff,  liic>tpad 
of  the  sheriff,  assisted  the  county  dlerk  and 
audltw  In  drawing  the  jury.    The  statute 
provides  (Code  Proa  I  69)  that  "the  clerk  of 
the  superior  court,  or  his  deputy,  and  the 
sheriff  and  county  auditor,  shall  place  baQots 
prepared  from  such  Ust  In  a  box,  and  hav- 
ing thoroughly  mixed  them,  the  clerk,  or  bfs 
deputy,  being  blindfolded,  shall  draw  the 
requisite  number  to  sm'e  as  such  petit 
jurors."    And  section  61  fortiia  provides 
that  "If  from  any  cause  the  sholff  or  audi- 
tor, or  both,  shall  not  attend  and  assist  the 
dei^  In  drawing  jurors,  as  in  this  chapter 
provided,  the  cl»k  may  call  to  his  assistance 
such  other  county  officer  or  officers  aa  he 
may  choose,  and  they  shall  proceed  ns  is 
prescribed  for  the  auditor  and  sheriff.**  It 
will  be  observed  that  these  two  sections  pro- 
ride  that  the  deputy  derk  may  act  In  the 
place  of  the  clerk,  but  tture  Is  no  prorisloft 
autliorMng  the  depu^  sheriff  to  act  Instead 
of  the  sheriff,  and  tbe  dear  Im^cation  of 
tbe  lai^ruage  used  Is  that  the  sheriff  must  as- 
sist In  the  drawing  in  p«von.  if  at  all,  and 
not  by  deputy.  If  it  had  been  the  Intpntfon 
of  the  legislature  that  the  deputy  sheriff, 
like  the  deputy  derk,  mls^t  act  Instead  of 
his  principal,  It  seems  that  tta^  would  have 
said  so,  and  would  not  hare  Mid  that  If  tbe 
sheriff  shall  not  attend  tlien  tbe  derk  may 
call  to  his  assistance  such  other  coonty  ofB- 
cer  as  he  may  choose.  But  It  Is  dalmed  by 
the  respondmt  that  Inasmuch  as  it  Is  pro- 
rlded  In  section  80  <tf  tbe  Oode  of  Proaedme 
that  tbe  deputy  sheriff  has  all  ti»  power  of 
the  sheriff,  and  ma^  perform  any  of  tbe 
duties  prescribed  by  law  to  be  pnrtormed 
the  sheriff,  the  deputy  sheriff  was  duly  an- 
tlMHised  to  assist  the  derk  and  auditor  in 
drawing  the  Jory,  altboogh  not  mentioned  In 
the  sections  of  the  statute  pertalulng  to  the 
selection  of  juries  above  quoted.  We  rppre- 
hMid,  howerw.  tint  tbe  duties  snd  powers 
of  d^uty  Bturlfls  mentioned  In  seetlon  8l^ 
are  such  only  as  are  usually  incident  to  the 
flfflos  of  Mieriff,  and  are  to  be  performed  by 
Um  tn  his  cflldal  capacity  as  sheriff,  and  do 
not  indnde  the  encutiim  of  dutiea  whi^ 
are  unofficial  In  elianustv,  and  wUlcfa  may 
by  law  be  performed  as  well  by  any  other 
coun^  cfficer  who  may  be  pn^eriy  requeat* 
ed  to  perftarm  them. '  The  ahttlff  is  desig- 
nated by  tiM  isglslatwre  to  par  Am  er  as- 
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In  performinf  the  Important  6nty  of 
wing  the  names  of  those  who  shall  act  as 
>ra,  oot  because  be  la  sheriff,  but  because 
Is  deemed  a  proper  person*  to  execute  a 
it  which  must  be  confided  to  oome  one 
E>erform.  It  needs  no  argument  to  prore 

proposition  that  every  pwBon  who  has 
ause  to  be  tried  In  court  has  a  rlrht  to 
e  It  submitted  to  a  legal  Jury, — ^tbat  Is,  a 
T  a^cted  by  the  persons  designated  by 
The  statutes  we  are  considering  were 
Bed  long  after  KCtlon  80  became  a  law, 
I  we  cannot  escape  the  conrlctlon  that, 
be  legislature  had  Intended  that  a  sher- 
t  deputy  mi^t  be  delegated  by  the  sher- 
hlms^  to  perform  this  particular  duty, 
y  would  not  hare  made  It  tbe  duty  of  the 
k  to  select  some  other  county  officer  In 

absence  of  the  sheriff.    Such  trusts  as 

conferred  upon  the  sh«-iff  and  auditor 
his  matter  are,  In  our  oi^lon,  personal  to 
maelvee  tf  accepted,  and  cannot  be  dele- 
m1  by  them  to  others.  State  r.  Newhonse, 
La.  Ann.  824.  Mere  Irregularities  In  the 
wing  of  the  Jury  are  not  grounds  of  chal- 
;e  under  oor  statute,  but  we  do  not  deem 
rawing  by  persons  not  authorised  by  law 
>e  an  Irregularity  merely,  but  a  departure 
m  the  provisions  of  the  law  Itself.  Brax- 
V.  State,  44  Ala.  887.    We  think,  under 

proTtelona  of  our  jury  statntes,  and  con- 
ing tcT  the  purposes  of  this  case  that  the 
endanf  B  challenge  to  the  panel  was  prop- 
'  presented,  that  It  should  have  been  bus- 
led.  mie  challenge  and  motion  to  set 
le  the  special  ventre  of  14  names  was 
perly  disallowed,  aa  It  Is  not  shown  that 

venire  mm  not  Isfloed  for  a  snffldent 
!on, 

he  challenge  on  tiie  ground  that  the  sher- 
or  ofllcCT  who  summoned  the  jurors  by 
ue  of  the  special  ventre  did  not  mak^  a 
im  of  his  doings  thereon  until  after  the 
imencement  of  the  trial  was  properly 
rruled.  It  was  not  a  sofflclent  reason  for 
shlng  the  venire,  and  tbe  court  did  right 
causing  the  proper  return  to  he  made, 
ff.  Jury,  I  180.  The  certificate  of  the 
;ers  who  assisted  In  drawing  the  Jury, 
he  list  returned,  is  open  to  objection.  It 
uld  have  stated  how  the  drawing  was  ac- 
l]y  done,  and  not  simply  that  It  was  ctm- 
ted  faMy,  and  as  provided  by  law. 
pon  the  trial  the  defendant  himself  tes- 
id  In  his  own  b^ialf,  and  upon  <TOSS-ex- 
natlon  he  was  asked  the  question,  •'"Were 

ever  confined  In  the  county  Jail?"  And 
t  the  further  question,  "Wero  you  ever 
victed  of  a  crime  before?"  To  each  of 
le  questions  the  defendant  answered, 
1."  Afterwards  the  prosecution  Intro- 
ed  the  sheriff  of  the  county,  whom  the 
rt  permitted  to  testify,  over  the  objection 
he  defendant,  that  the  latter  had  been  In 

county  Jail  under  a  conviction  of  petit 
aiy  before  a  Justice  of  the  peace.  He. 
t  also  permitted  to  read  to  the  Jury  the 

reeordf  and  an  order  of  commitment  la- 


sued  by  the  Justice  of  the  peace.  This  was 
clearly  error  on  the  part  of  tbe  court. 
When  tbe  witness  was  asked  the  question, 
"Were  you  ever  confined  in  the  county  Jail?," 
and  answered,  "No,"  tbe  state  was  conclud- 
ed by  the  answer,  and  could  not  contradict 
ibe  witness.  Tbe  matter  inquired  of  was 
collateral  and  Irrelevant  to  tbe  issue  before 
the  Jury,  and  was  therefore  in-ebuttable. 
Frelrlch  v.  Territory,  2  Wash.  St  358,  26 
Pac.  Rep.  976;  People  v.  McKeller,  53  Gal. 
65;  People  v.  Bell,  Id.  119;  Coble  v.  State,  31 
Ohio  St.  100;  Whart.  Grim.  Ev.  (8th  Ed.)  | 
484.  If  It  was  competent  to  show  that  the 
appelant  bad  been  previously  convicted  of 
a  crime,  neither  the  Jail  record  cuuniiuln;; 
the  names,  description,  and  term  of  sen- 
tence, etc.,  of  persons  confined  therein,  nor 
the  warrant  of  commitment  was  competent 
evidence  to  establish  that  fact  A  convic- 
tion can  only  be  shown  by  the  record.  A 
warrant  of  commitment,  or,  in  other  words, 
a  mittimus,  is  sufficient  to  authorize  and 
Justify  the  sheriff  in  receiving  and  detaining 
a  prisoner  In  the  county  Jail,  but  it  Is  not 
proof  of  a  conviction.  That  can  only  be 
shown  by  the  productitm  of  a  Judgment  of  a 
court  of  competent  Jurisdiction,  founded  up- 
on an  indictment  or  other  proper  accusation. 
Bartholomew  v.  People,  104  111.  601. 

But  it  Is  urged  on  b^ialf  of  the  appellant 
that  it  was  error  to  p^mlt  tiie  prmecution  to 
attempt  to  prove  a  former  CMivlction  of  ap- 
pellant of  petit  larceny,  even  for  the  purpose 
of  atTocUng  his  credibility  as  a  witness.  It 
Is  provided  In  section  1647,  Oode  Proc.,  that 
no  person  offered  as  a  witness  shall  be  ex- 
cluded from  giving  evidence  by  reason  of 
conviction  of  crime,  but  such  conviction  may 
be  shown  to  affect  bis  credibility,  etc.;  but 
it  is  claimed  that  a  conviction  of  a  misde- 
meanor is  not  soch  a  conviction  of  crime  as 
is  coatemplated  by  the  statute,  and  that 
only  a  conviction  of  a  crime  styled  "In- 
famous" Is  prteumed  in  law  to  discredit 
At  common  law,  persons  convicted  of  in- 
famous crimes  were  excluded  from  testifying 
as  witnesses  In  courts  of  Justice.  Not  all 
crimes  were  deemed  Infamous,  but  treason, 
felcmy,  and  the  crimen  falsi  were  dassed  as 
such.  Whart  Crlm.  Law,  <9th  Ed.)  8  22a. 
Our  statute  provides  tiiat  a  crime  shaU  be 
deemed  infamous  whlcti  la  imnishable  by 
death  or  Imprisonment  In  the  penitentiary. 
1  Hill's  St  &  Codes,  I  345.  And  crimes  so 
pimiahable  are  fdoniea,  while  all  other  of- 
fenses are  mere  misdemeanors.  2  Hill's  St 
&  Codes,  1 1184.  Petit  larceny  is,  under  our 
law,  not  an  Infamous  crime.  Is  It  then,  a 
crime  tiie  conviction  of  which  may  be  shown 
to  affect  the  credlbUlty  of  a  witness?  In  the 
case  ct  BartholMnew  v.  People,  supra,  the 
Bupieme  court  of  Illinois,  In  considering  the 
effect  of  a  statate  gtdte  similar  to  section 
1647  at  our  Code,  held  that  the  purpose  ct 
inich  a  statute  is  simply  to  remove  the  com- 
mon-law dlsablU^,  and  tD  allow  wltnemt 
to  teatl^  who  were  thenl^  ezchided,  wmA 
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that  It  does  not  profess  to,  nor  does  it  by 
Implicatloii,  enlarge  the  doss  of  cases  where- 
in cwTiotlons  discredit  the  witness.  In  fur- 
ther speakinff  of  the  design  of  the  statute 
the  court  said:  "It  oould  not  hare  been  de- 
signed to  have  allowed  proctf  of  a  convic- 
tion for  an  offense,  not  legallr  presumed 
to  affect  his  credibility,  to  be  given  In  ev- 
idence." And  analogous  statutes  have  been 
similarly  interpreted  by  the  courts  of  other 
sates.  See  Coble  v.  State,  31  Ohio  St  100; 
Card  V.  Poet,  07  Coon.  427,  18  Atl.  Kep.  713. 
The  convictlMis,  therefore,  which  are  re- 
ferred to  in  section  1647  are  only  convic- 
tions of  such  crimes  as  before  its  passage 
excluded  witnesses  from  testifying  on  ac- 
count of  Infamy,  and  the  crime,  a  convic- 
tion of  which  was  attempted  to  be  ^own, 
was  not  of  that  class.  It  therefore  follows 
that  It  was  not  competent  to  prove,  or  at- 
tempt to  prove.  It  for  the  purpose  of  affecting 
the  credibility  of  the  appelant,  or  for  any 
other  purpose;  and  the  charge  of  the  court 
to  the  jury  upon  this  point  was  also  er^ 
roneous. 

A  witness  for  the  prosecution,  a  member 
of  the  police  force  of  the  city  of  Tacoma,  tes- 
tified that  he  had  a  conversation  with  Payne 
at  the  Jail,  and  that  "he  (Payne)  told  me  that 
he  had  been  wrongfully  arrested;  that  he 
did  not  have  anything  to  do  with  robbing 
the  man,  but  he  knew  about  )t,  and  helped 
'blow  in'  the  mwey.  He  said  all  three  went 
to  the  lodging  liouse  together,  and  took  three 
beds  In  one  room;  that  he  couldn't  sleep, 
and  in  a  short  time  he  got  up.  and  went 
down  and  got  the  drinks;  that  Arquet 
throwed  down  the  twenty  dollars,  and  says, 
'How's  this?*  and  after  that  they  went  up 
to  Hank  Halstead's,  and  blowed  In  the 
biggest  part  of  It."  This  testimony  is  re- 
ferred to  as  an  admission,  and  also  as.  a  con- 
fession,  on  the  part  of  Payne;  and.  In  view 
of  its  having  been  introduced,  the  defendant 
requested  the  court  to  charge  ttie  Jury  as  fi^- 
Iowb:  Second.  "A  confession  made  by  a  de- 
fendant  that  he  knew  some  time  after  the 
crime  was  committed  that  the  crime  charged 
had  been  committed  is  not  evldoice  that  he 
actually  participated  In  the  commission  of 
the  crime  charged  in  the  Information,  but 
would  be  evidence  tending  to  show  that  he 
was  an  accessory  after  tlie  fact,  and  could 
not  be  convicted  on  that  confession  as  a 
principal  and  active  participant  in  the  com- 
mission of  the  crime  charged."  The  court 
declined  to  so  charge  the  Jury,  and  In  so  do- 
ing, we  think,  committed  errw.  Nor  do  we 
think  the  error  was  cured  by  the  instruc- 
tion which  the  court  did  give,  which  was  as 
follows:  "You  are  Instructed  that  an  ad- 
mission made  by  a  defendant  that  he  knew 
some  time  after  the  crime  was  committed 
that  the  crime  charged  had  been  committed 
would  not  be  evidence  that  ne  actually  par^ 
ttdpated  In  the  commission  of  the  crime 
charged;  and  such  an  admission,  taken  aloae, 
and  without  other  testimony  showing  that 


be  octonUy  participated  in  the  commlndon  of 
the  crime  charged,  would  not  be  suffld^t 
to  warrant  his  conviction  of  Hie  crime 
charged."  'this  InstnictloD  la  Inconsistent 
with,  itself,  and  was  therelbre  talculated  to 
confuse  and  mislead  the  Jury. 

The  appellant  cimteiids  that  the  testlmoDr 
Is  Insufilclent  to  warrant  the  ▼ea'dict.  and 
this  raises  a  question  whldi  we  approecb 
with  no  small  degree  of  reliu^ianceL  But 
as  Insufficiency  of  the  evidence  Is  made  a 
ground  for  a  new  trial  by  statute,  H  be- 
comes our  duty  to  determine  tbe  queetioa 
thm  presented.    The  testimony  In  the  case 
Is  wholly  drcTimafcantlal.  and  the  facts  an 
briefly  these:    Tbe  def«idant,  who  had  be«i 
Uving  for  some  time  at  Anacortes,  came  np 
to  Tacoma  about  the  16th  or  17th  day  of 
January,  1892,  and  engaged  In  scUIhk  oysters 
in  the  saloons  and  about  the  streets  at  night. 
On  the  ev^ng  of  February  21st,  #«t  about 
6  or  9  o'clo(^,  the  appellant,  Arquet,  and 
Oox,  whose  mon^  is  alleged  to  have  been 
stolen,  were  together  In  a  saloon,  drinkine. 
each  treating  tbe  others  in  turn.    In  this 
they  continued  until  after  10  o'dock,  when 
Arquet  and  Cox  went  togeth^  to  a  varieiy 
theater,  where  they  remained  until  half  past 
2  o'clock,  at  which  time  they  returned  to 
the  saloon,  where  they  again  met  Payne, 
who  had  put  up  bis  "oyster  outfit,"  and 
come  back  to  the  saloon  before  the  othm 
returned  from  the  theater.    They  again  ea- 
gaged  in  drinking  for  a  wtUle.  and  were  all 
more  or  leeB  Intoxicated,  and  finally  went  to 
a  cheap  lodging  house  adjohiing  the  saloon, 
and  went  to  bed;  Payne  paying  for  his  bed, 
and  Oox  paying  for  his  and  that  of  Arquet 
They  all  occupied  the  same  room,  but  each 
had  a  separate  bed.    Arquet  and  Payne  un- 
dressed, but  Cox  lay  down  without  taking 
off  his  clothes,  and,  as  It  appears,  Booa  f^ 
alleep,  as  also  did  Arquet  After  they  had 
been  in  the  room  an  hour  or  more,  Payne  got 
iq>,  went  to  the  head  of  the  stairs,  and  called 
tbe  niglit  clerk,  and  asked  him  where  be 
could  get  a  drink.    The  clerk  informed  Mm 
that  he  thought  the  saloon  next  door  wob 
still  open,  whweupon  he  went  back  to  to 
room,  and  proceeded  to  dress  hims^  slta 
which  he  and  Arquet,  who  awoke  in  the 
mean  time,  again  repaired  to  the  saloon, 
leaving  Cox  in  bed,  and  the  dour  unlocked, 
as  it  had  been  previously  to  th^  gettln; 
up.    The  clerk  at  the  lodging  house  accom- 
panied Payne  and  Arquet  to  the  saloon, 
where  he  took  a  drink  with  them,  and  re- 
tmmed  immediately  to  the  lod^ng  house. 
About  this  time  a  police  officer  came  Into  the 
saloon  and  he  and  the  other  two  men  re- 
mained thwa  until  6  or  7  o'clock  in  the 
morning,  engaged  In  oonversatU>n  and  diiat- 
Ing,  when  Payne  proposed  to  return  to  tbe 
lodging  house,  and  go  to  bed,  bat,  at  the 
suggestion  of  Arquet,  the  three  wait  to  t 
restaurant,  and  to<A  breakfast,  for  which 
Payne  paid.    During  the  n\gtA  Payne,  Id 
paying  for  the  drinks,  gave  the  bartender  « 
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old  piece,  from  which  the  amount  due 
be  diiiiks  was  deduoted,  and  the  bal- 
returned.   This,  It  appears,  was  after 

0  came  back  from  the  loA^g  booie. 
Ud  not  awoVe  until  8  or  9  o'dock  In  the 
[ug,  when,  as  he  testified,  he  found  that 
ocketbook,  containing  a  gold  piece 
some  smaller  coins,  uad  been  stol«L 
let  Payne  about  11  o'clock,  and  Inform- 
m  that  his  money  had  been  stolen,  but 
ot  aoonse  him  of  the  theft.  As  befbre 
1,  the  door  of  the  bedi-oom  was  not 

1  at  any  time  while  It  was  occapled 
OT  or  by  him  and  the  other  two  men. 
hat  time  during  the  night  or  morning 
loney  was  suf^ioaed  to  have  be»  tak«i 
It  shown,  bat  Ooz,  tesHfled  he  had 

Ms  pocketbook  when  he  went  to 

Tben  Is  no  erldcaice  showing  Itiat 
e  erer  had  Ooz*s  pocketbook,  and 
Ircmnstance  of  his  having  a  $20  piece 
hown  to  hare  been  different  In  appear- 
from  any  other  such  cobi  Is  the  prln- 
incolpatory  erldenoe  against  him.  It 
t  shown  that  he  had  no  money  before 
et  Ccxt  or  at  the  time  he  went  to  the 
ifT  bonse.  In  fact  the  evldeoce  Is  nn- 
adlcted  that  he  bad  beoi  qp«idlng 
y  before  that  time,  and  that  he  paid  for 
ed  before  retMng.  He  denied  having 
:  any  money  from  Grat,  and  stated  that 
It  the  |20  coin  which  was  changed  by 
arkeeper  and  another  $20  piece,  togeth- 
1th  some  sQver  dollars,  from  a  man 
e  name  ot  WUUams,  for  irtiom  he  had 
at  work.   And  Williams,  being  sworn 

witness,  teetffled  that  at  the  time 
B  1^  Anaccvtes  he  paid  Urn  946,  con- 
g  of  two  $20  pieces  and  ftt  in  silver, 
that  on  the  previous  evmlng  he  gave 
to  In  sQTer.  If  It  was  Incumbent  upon 
ippdlant  to  explain  his  possession  of 
20,  which  Is  not  shom  ever  to  have 

the  property  of  Cox,  we  think  his 
nation  was  a  reasonable  od&  But  un> 
e  coin  had  been  Identlfled  as  the  prop- 
Df  On  Its  possession  called  for  no  «- 
tlon  whatever.  It  b  the  possession 
opoly  shown  to  have  been  stolen  that 
I  a  presomptlcm  of  guilt  on  ttie  part 
e  possessor,  not  Ihe  posaession  of  like 
rty  merely,  and  such  presumption  is 
syed  whMiever  a  rensonabte  ocplanar 
B  glTOD,  and  Is  not  shown  to  be  untrue;, 
lan  ou^t  to  be  convicted  of  a  crime 

moe  suspicion,  or  because  he  may 
had  an  oppOTtunlty  to  oomnlt  It,  or 
because  of  bad  character;  and  wbwe 
n  stances  are  relied  on  for  a  conviction 
ought  to  be  (tf  such  a  Ohataeter  as  to 
ive  evoy  reasonahto  hypothesis  except 
of  the  defendant's  guilt.  Axkd  a  new 
should  be  granted  wherv  a  eonvlctlou 
d  on  evidence  not  eonnectlna  the  de- 
int  with  the  crime  b^ond  a  resaonsp 
kmbt  Williams  t.  State,  (Qa.)  11  & 
9p.  869.  While  we  are  loth  to  disturb 
ndlet  of  a  Jury  on  Uie  ground  oC  Snsuflt 

T.84PaKw8— 21 


dency  of  the  evidence  to  Justify  the  verdict, 
yet  where  the  evidmce^  as  disclosed  by  the 
record,  is  palpably  Insofliolent  to  warrant 
the  vNdict,  as  we  deem  Ic  to  be  In  this  case, 
It  is  our  duty  to  aay  so.  and  to  award  a  new 
trial,  mere  was  no  error  In  excluding  the 
testimony  of  Arquet  as  to  alleged  threats 
made  by  Natter  against  him,  similar  to 
those  alleged  to  have  been  made  by  him 
against  the  appellant,  and  by  reason  of 
which  the  flOKralled  "confesidon"  was  claim- 
ed to  have  been  made.  For  the  errors  in* 
dicated  the  Judgm«it  Is  rerosed,  and  the 
cause  remanded  for  a  new  triaL 


SCOTT  and  STILBS,  JJ.,  concur. 
BAR,  O.  J.,  concurs  In  the  result 
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SBCURITT  LOAN  &  TRUST  00.  v.  WIL- 
LAMETTE STEAM  MILLS  LUMBER- 
ING ft  MANUF'G  CO.  et  ah  (No.  14,803.) 

(Supreme  Gonrt  of  OallfonUa.  OcL  7,  18B3.) 

Xmuta  P1XTDSS4— What  CoNsnrim— Aotiox 

SOB  RSMOVAb—SlVIDBIlOB. 

1.  An  owner  of  land  leased  It  for,  and  It 
was  used  hy  the  lessee  as,  a  lumber  yard. 
By  the  terms  of  the  lease,  part  of  the  land  was 
reserved  for  use  la  common  by  the  lessor  and 
lessee.  By  conaoit  of  the  former,  the  latter 
erected  on  the  reserved  part  a  frame  buildinx, 
used  as  the  lumber  office,  and  as  a  place  for 
some  of  the  workmen  to  sle^.    The  ittsaee,  to 

give  access  to  the  office,  also  buiit  some 
ridges  of  stringers,  with  piank  nailed  there- 
to. Hiid,  that  such  bailding  and  bridges  were 
"trade  fixtures,"  withlo  the  meaning  of  Civil 
Code,  1 1010,  which  providee  that  a  teoaatmay 
remove  from  the  demised  premises,  daring 
his  term,  anything  affixed  thneto  for  paiposes 
of  trade,  etc. 

2.  In  an  action  by  Oie  grantee  of  the  les- 
sor against  the  leasee  tot  damages  for  remov- 
ing such  building  and  bridges  during  the  term 
of  the  lease,  it  appeared  tliat,  during  such 
term,  defendant  for  a  time  held  the  le^  tide 
to  the  premises,  but  reconveyed  them  to  the 
lesscv  and  another.  Bdd,  that  defendant  might 
show  that  its  deed  was  in  fact  a  Korteage  to 
secure  it  for  money  advanced  to  the  lessor's 
grantor  in  payment  for  the  premises  at  the  les- 
sor's request,  that  it  never  owned  the  fee,  sod 
that  it  paid  rent  during  the  entire  term,  since 
defendant's  possession  under  the  lease  was  suf- 
ficient to  put  the  leasw'i  grantee  on  inqnliy 
as  to  the  nal  nature  of  the  transaction. 

Department  2.  Api>eal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade,  Judge. 

Action  by  the  Security  Loan  A  Trust 
Company  against  the  Willamette  Steam 
Mills  Lumbering  &  Manufacturing  Com- 
pany and  others  to  recover  damages  for 
entry  on  plaintiff's  land,  and  forcibly  re- 
moving therefrom  and  oonverting  to  their 
own  use  a  certain  building  and  bridges. 
Prom  a  judgment  for  plaintiff  against  de- 
fendant company  only,  and  from  an  order 
denying  a  motion  for  a  new  trial,  such 
defendant  appeals.  Reversed. 

Sheldon  Borden,  for  appelant  Oeo.  EL 
Haivham  and  B.  &.  Knight,  Cor  napondent 
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FITZGERALD,  J.  Tbla  la  an  action 
brought  by  plaintiff  to  recover  damages 
B{1t>t;ed  to  have  been  sustained  by  the  entry 
of  def^danto  npcn  Its  lot,  and  forcl)^  re- 
moving therefrom,  acalnat  Ita  will,  and 
wrongfully  converting  to  their  own  use, 
a  certain  house,  foundations,  and  bridges, 
which  It  is  alleged  were  erected  thereon, 
and  attached  to  the  freehold.  Defendants 
in  their  answer  admit  the  removal  of  the 
property  from  the  plaintiff's  lot,  but  aver 
their  right  to  do  so  on  the  grotmd  that  they 
were  trade  fixtures  erected  by  the  def«id- 
aut  corporation  during  Its  occupancy  of  the 
premises  as  tenants  under  a  lease  from 
plaintlfTs  grantor,  and  that  auch  removal 
was  made  before  tlie  termination  of  Its  ten- 
ancy thereunder.  The  case  was  tried  by 
the  court  without  a  jury,  and,  upon  the 
issues  thua  joined.  Judgment  was  rendered 
In  favor  of  plaintiff  and  against  the  defend- 
ant corporation  alone,  from  which  Judgment, 
and  the  order  denying  Its  motion  for  a  new 
trial,  It  prosecutes  this  appeaL 

The  facts  are  as  follows:  On  April  1, 

1884,  Jothan  Blxby,  then  owner  of  the  prem- 
ises In  question,  entered  Into  a  contract 
in  writing  to  sell  and  convey  the  same  to 
Frank, L.  Stearns  for  $6,000,  payable  on  or 
before  April  1,  1SS7.  Stearns  entered  Into 
possesion  of  the  premises  under  this  con- 
tract, which  was  never  recorded,  and  on 
May  6,  iSSe,  he  executed  to  J.  A.  Russ  a 
lease  of  the  portion  In  dispute,  for  a  lum- 
ber yard,  for  the  teem  of  five  years  from 
June  1,  1885.  The  leaae  contained  a  pro- 
vision "that  the  balance  of  the  land  from 
Chavez  street  riiall  be  oaed  In  common," 
and  it  was  upon  this  latto-  p<Htlon  of  the 
premises  that  the  house  refored  to  was 
situated.  The  lease  was  duly  acknowledged 
and  recorded  January  11,  1887,  and  on  Feb- 
ruary 25,  1889,  it  was  assigned  by  Busa  to 
his  principal,  the  defendant  corporation, 
for  whom  It  appears  he  acted  as  ajirent  In 
the  execution  th^e<^.   That  In  Octc^Mr, 

1885,  the  building  was  erected,  upon  the  sug- 
gestion of  the  lessor,  by  the  def^idant  ew^ 
poratton,  on  that  part  of  the  premises  re- 
SHTed  In  the  lease  Cor  the  commoa  use 
of  the  parties  for  ofiSce  puri>oses,  and  was 
us^d  by  It  as  such  In  Its  buslnesa  as  a  Inm- 
b^  dealer,  for  the  sale  of  Inmbo-  and  the 
tranaactlon  of  Its  bnalneaa  In  connection 
with  Ita  yard,  and  not  otticarwla^  and 
that  the  said  tnidges  were  built  to  give  ac- 
cess thereto.  On  the  contract  of  sale  from 
Blxby  to  Steams  of  the  premises  In  qtiea- 
tion  are  the  following  Indwsements:  "Deed 
made  to  J.  A.  Boas  at  request  ot 
Steams  for  withln-deacribed  property.  Deed 
dated  March  6,  *87,  and  deUvered  April 
1,  18S7.*'  This  deed  was  recorded  April  2, 
1SS7.  On  Uardi  8,  1888,  Buss  conveyed  the 
premises  to  ttie  defendant  cwixwation.  On 
April  20,  1888,  the  defendant  coqMratt<m 
mavvyeA  the  premises  to  George  Ij.  and 
nuk  It.  Steaini.   On  *JmaMXf  9,  UBOy 


(Cal. 

George  L.  Steams  ft  Oo.  conveyed  die  prem- 
laea  to  Frank  L.  Steams  and  Mrs.  Snyder, 
and  on  Mardi  1,  1890,  George  L.  and  Frank 
U  Steams;,  Mrs.  B.  M.  Snydw,  and  th« 
Steams  Manufacturing  Company  conveyed 
the  same  to  plaintiff.  That  the  defendant  cor- 
poration was  In  the  sctual  possession  of  the 
premises  as  tenant  from  the  commeucviucDi 
of  the  lease  up  to  the  tinle  of  the  removal 
of  said  property,  and  that  It  paid  tbe  rent 
thereft>r,  according  to  the  terms  of  the 
lense,  up  to  June  1,  1890.  That  In  1887  it 
p:ild  upon  Ibe  leaser's  demand  an  additional 
rent  of  $50  per  month  fbr  the  use  of  all 
that  part  of  the  land  reserved  by  the  terms 
of  the  lease  to  be  used  In  common,  and  up- 
on which  the  said  bntldlng  was  erected,  whit* 
rent  was  paid  up  to  the  date  of  the  expiration 
ot  the  lease,  and  that  the  property  in  contro- 
versy was  removed  by  it  therefrom  prior  to 
that  time,  and  tMt  during  the  whole  of  the 
term  of  the  lease  the  defendant  corporation 
was  In  the  open,  notorious,  and  exduaive 
possession  of  tile  leased  premises. 

Upon  tii9  facts  stated,  the  Impoitant  qneA- 
tion  arises  whetiiw  tiie  building  and  bridgi-s 
were  .erected  hy  the  defendant  for  the  pur- 
poses of  trade,  and  were  so  used,  or  la- 
tended  to  be  used,  by  It  In  connectlfm  with, 
and  as  accessory  to,  carrying  on  its  buFi- 
neea  as  a  lumber  dealer  m  the  demlsei) 
premises.  If  so,  then  they  were  'trade  flx- 
tnrea,"  wittiln  tbe  meantaic  of  section  1019 
of  tbe  ClvU  Code.*  and  aa  sndi  were  remor- 
able  by  the  tenant  ftom  the  leased  pranlsM 
at  any  time  during  the  conUntiance  of  its 
term,  unless  tb^  were  so  physically  annex- 
ed to  the  freehold  that  removal  coald 
not  be  effected  without  ii^ury  to  the  prem- 
ises, or  that  they,  by  the  manner  in  whidi 
th^  were  affixed,  haA  become  an  Int^nl 
part  thereof.  It  Is  expressly  stated  In  the 
lease  that  the  premises  were  leased  as  a 
lumber  yard,  and  the  evidence  ahowa  that 
they  were  used  as  such  during  the  term  for 
which  tlw^  were  leased,  and  that  the  build- 
ing was  erected  on  that  part  of  the  land 
resored  by  the  terms  <tf  tbe  lease  to  be 
used  In  oomnxm,  with  the  knowledge  and 
otmsent  of  the  lessor,  as  an  office  fbr  the 
piupose  of  carrying  on  its  boslneaa  as  a  lum- 
ber dealer;  that  the  bridges  were  built  tn 
give  access  to  the  pranlsesk  ai^  ttiat  the; 
were  so  used  from  thdr  erectim  vp  to  the 
time  of  their  removal.  As  to  the  ctmracter 
ot  the  building  and  bridges,  and  Oie  man- 
ner and  purpose  of  their  erection,  Stearns, 
the  original  lessor  and  pUdntUTs  grantor, 
testified  <m  behalf  of  plaintiff  as  follows: 
"The  duuacter  of  the  building  waa  one  and 


*  Section  1019  provides  as  follows:  "A  trn- 
aot  may  remove  from  tbe  demised  premises, 
any  time  during  the  coatinoance  of  £is  term, 
anything  affixed  thereto  for  purposes  of  trade, 
manufacture,  ornament,  or  domestic  use.  If  the 
removal  can  be  effected  without  injury  to  tlu 
nremisee,  unless  tbe  thing  has,  by  the  manner 
in  which  It  Is  affixed*  become  an  Intivral  part 
of  the  prsmlsas." 
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Uf  tAoTj,  good  cornice  and  ihlus^e  roof, 
»  and  ilnplace  and.cblmnejr  In  It,  well 
iq;»  and  sealed  budde.  I  don't  think  the 
oneiy  extended  to  the  ground.  I  think 
«  was  blocking  under  the  chimney  and 
Idlng.  The  bolldlng  was  built  upon  the 
I  In  tlie  ordinary  way,— aills  laid  upon 
gnwnd,  and  short  posts  or  underpinning 
top  of  them,  upon  which  the  building 
ed.  The  bridges  and  fomidatlons  that 
e  torn  out  were  stringers  across  the  zai^a 

plank  nailed  on  them.  I  d<Hi't  think 
removal  of  the  building  Injured  the  lot 
,  except  by  depriving  It  of  the  building. 
DOW  the  purpose  for  which  tlie  building 

erected.  It  was  erected  for  a  lumber 
:e  and  a  place  to  sleep,  and  the  like  of 
u  Two  or  three  of  Mr.  Russ'  men  who 
ked  In  the  lumber  yard  slept  there.  It 
I  so  used  from  the  time  It  was  bnllt  up 
be  time  It  was  rwnoved." 
'e  think  from  this-  and  oHier  evidaoe 
Q  the  subject  that  It  Is  con<dnslTely 
tm  that  the  bnlldlng  and  bridges  were 
.Ae  fixtures,**  within  the  meaning  of  the 
ute,  and  as  such  were,  removable  by  the 
mdant  during  Its  term,  unless  the  char- 
T  with  which  they  were  <Hlginally  Im- 
»ed  was  <^aDged  by  their  merger  In  the 
ty,  by  vlrtae  of  the  deed  from  Blxby  to 
a  conveying  the  leased  premises;  and 
1  a  result  wotild  Inevitably  follow  If 
Ing  such  time  the  ownership  of  the  fee 

of  the  personalty  were  united  in  Buss 
his  principal,  the  corporate  defendant; 
ther  words,  the  merger  of  personal  prop- 
'  of  this  cbaracter  In  this  realty,  where 
ling  appears  to  show  a  contrary  Intn- 
.  necessarily  results  from  Hie  unity  of 
)  to  the  personal  and  real  property.  De- 
lant,  for  the  purpose  of  showing  there 
I  no  merger  of  the  chattel  In  the  realty, 
of  the  leasehold  Interest  In  the  legal 
>,  Introduced  teetimony  tending  to  show 
:  the  corporate  defendant  did  not  acquire 
owner^p  of  the  fee  from  Blxby;  that 
deed  was  In  etteet  a  mortgage  executed 
him  to  Russ  (wbo  acted  as  agent  In  the 
ter  for  the  corporate  defendant)  at  the 
lest  of  Steams,  the  lessor,  to  secure  to 

defendant  corporation  the  paym«it  of 
balance  of  the  purchase  money  due  on 

land,  and  advanced  and  paid  by  It  to 
by  at  the  Instance  and  request  of  and 
the  benefit  of  Steams,  upon  an  agree- 
it  that,  when  the  money  so  advanced 
I  repaid  to  it  by  Steams,  It  would  exe- 
)  to  him  a  conveyance  of  tbe  premises; 
:  afterwards  Steams  repaid  the  mon^, 

It  conveyed  the  land  to  him  and  George 
Steams,  In  pursuance  of  the  agreement, 

thereby  discharged  tbe  mortgage;  that 
Ing  the  entire  term  It  was  In  the  actual 
lesaion  of  the  premises  as  tenant  under 
lease  from  Steams,  and  paid  the  rmt 
■efor.  according  to  the  terms  tbweof. 
I  testimony  was,  on  motion  of  plaintiff, 
&en  out  1^  tbe  oourt  oa  tbe  ground  of 


want  ot  notice  <m  Ihm  part  of  plaintiff  as 
to  tbe  real  chancter  (tf  titie  Tgrious  deeds 
and  transfers  as  shown  by  this  tesOxnony, 
and  that  the  defendant  was  bound  by  the 
record  evidence  ot  title.  This  rtiOng,  wUdL 
was  excepted  ti^  was  clearly  erroneous  tot 
the  reason  that  the  corporate  defendant  was 
In  the  actual  possession  and  quiet  enjoym^t 
of  the  premises  under  the  lease,  and  paying 
rent  tSierefor  accenting  to  its  terms,  at  and 
prior  to  the  time  they  were  conv^ed  hjr 
Steams  to  plaintiff,  and  Oiat  it  continued 
In  the  occupancy  thereof  until  the  expira* 
tlon  of  the  lease.  This  possessloD  was  suffi- 
cient to  put  plaintiff  on  Ingolry,  and.  If  ttie 
Inquliy  had  been  made  by  plaintiff,  It  could 
easily  have  ascertained  that  the  relation  ot 
landlord  and  tenant  existing  between  Steams 
and  the  defradant  corporation  continued 
without  InterraptiOD  up  to  the  date  of  his 
conveyance  of  the  premises  to  plaintiff;  that 
It  was  In  the  actual  possession  thereof  as 
tenant  during  the  whole  of  the  leased  term, 
and  that  it  paid  the  rmt  therefor  during  that 
time  according  to  the  terms  thereof;  that 
tile  corporate  def^dant  held  Oie  legal  title 
merely  as  security  for  money  loaned  it 
to  its  landlord,  and  that  Ito  subsequent  con- 
veyance of  the  premises  to  the  landlord  was 
by  way  of  dls(^rglng  the  mortgage;  that 
ttie  title  to  Uie  trade  fixtures  was  preserved 
separate  and  distinct  from  the  title  to  the 
land,  and  that  their  diaracter  as  snch  was 
never  merged  In  the  realty;  that,  when  the 
conveyance  was  made  by  the  corporate  de- 
fendant to  Steams,  no  reservation  was  made 
as  to  the  trade  fixtures  In  the  deed,  because 
It  was  known  and  understood  by  all  parties 
that  they  were  personalty,  and  for  that 
reason  do  mention  of  them  In  the  deed  was 
necessary;  that  Russ  acted,  during  all  the 
times  mentioned,  for  and  on  behalf  of  the 
corporate  defendant  as  Its  agent;  that  the 
nature  of  all  of  tbe  transactions  referred  to, 
and  which  were  consummated  before  tbe 
sale  of  the  premises  to  the  plaintiff,  was 
perfectly  understood  by  Steams,  as  they 
were  made  upon  suggestions  emanating  from 
him  and  In  his  own  lnt«^t  It  therefore 
follows  that  plaintUF  had  no  right  to  rely  on 
tbe  record  title  alone  In  making  tbe  pur- 
obase,  but  that  it  was  Its  duty,  from  the 
knowledge  which  It  had  ot  the  defendant's 
possession,  to  act  upon  the  Inquiry  suggest- 
ed thereby,  and  to  lo<^  boycHid  the  record 
title  for  the  purpose  of  ascertaining  what 
rlgbts  and  equities.  If  any,  the  corporate 
defendant  had  In  the  premises;  and,  as  It 
tailed  to  do  this,  the  corporate  defendant's 
posaeaslcMi  thereof  charged  It  with  full  knowl- 
edge of  tlie  true  character  of  tbe  transactions 
referred  to,  and  of  the  rights  and  equities 
arising  therefrom,  and  existing  between  the 
landlord  and  tenant,  at  the  time  of  plaln- 
tlCTs  purchase  of  the  land,  and  It  took  it 
subject  to  them.  HiIb  testimony  was  per- 
fectly competent  for  the  purpose  for  which 
It  was  totroduced,  and.  as  the  court  erred 
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In  strlkbic  K  oot.  It  follow*  tliat  tlie  Jndg- 
ment  end  order  appealed  from  dionld  be  re> 
TeiBcd,  and  it  Is  ao  oidwed. 

We  concur:  DB  HAVEN,  J.;  BCcFAB- 
LAND.  J. 


WSUUa     HANTBS  et  aL  (No.  18,187.) 
(Snprema  Goart  of  Gallforala.  Oct  2,  1898.) 
Wjltbb  Rights —AonrAi.  axd  Statdt(»t  Appbo- 

PRIATIOHS— PRIOBITT. 

1.  A  person  br  tbe  actaal  dlTerdon  and 
apcwopriatloD  of  toe  water  of  a  itream,  ac- 
gnlrea  the  right  to  its  use  as  against  a  claim- 
ant who  Booseqaentlr  posts  notices  on  such 
stream,  as  prorided  br  GiTil  Code,  I  141&,  and 
proceeds,  as  required  07  statute,  to  perfect  his 
righca. 

2.  Civil  Code.  M  1415,  141S,  1418,  provide 
that  a  person  desiring  to  appropriate  water 
must  post  ft  written  notice  at  the  point  of  in- 
tended diversion,  st&ting  that  he  "claims"  the 
water  to  the  extent  desired;  that  within  60 
dars  thereafter  the  "claimant"  most  com- 
mence work;  and  that  bj  a  compliance  with 
the  above  rules  "claimant's"  tight  to  the  use  of 
the  water  relates  back  to  the  time  notice  was 
posted.  Held,  that  OivU  Code,  S  1419,  which 
provides  that  a  failure  to  comply  with  such 
roles  deprives  the  "claimants"  of  the  right  to 
the  water  as  against  a  aabseqtiMit  "claimant" 
who  compiles  therewith,  refers  to  a  person 
posting  the  notice  required  br  section  1415,  and 
does  not  applj  to  an  mppropriator  br  actaal 
diversion. 

Department  1.  Appeal  from  saperitv 
court,  Fresno  conntr;  M.  K.  Harris,  Jud^ 

Action  br  J.  M.  against  John  Mantes 

and  others  to  restrain  defendants  from 
diverting  tbe  waters  of  a  stream,  and  there- 
by depriving  plaintiff  of  the  use  thereof. 
From  a  Judgment  for  plaintiff,  defWidants 
appeal.  AflLrmed. 

■J.  P.  Heaz  and  A.  W.  Thompson,  for  ap- 
pellants.  Sayle  A  Caldw^  for  respondent 

OAROUTTB,  1.  This  Is  an  action  to  re- 
strain app^lants  from  diverting  the  waters 
of  a  certain  stream,  and  thereby  depriving 
fdalntlff  of  the  use  thereof.  The  plaintiff, 
by  actual  diversion,  appropriated  2,500 
Inches  of  the  water  of  the  stream  for  the 
purpose  of  Irrigation  Subsequentlr  defend- 
ants, at  a  point  a  mile  or  more  above  plain- 
tiff's place  of  diversion,  posted  notices  In  ac- 
cwdance  with  the  provisions  of  the  Civil 
Code,  and  proceeded  to  claim  and  appropri- 
ate the  waters  of  the  said  stream,  regard- 
less of  any  rl^ts  of  plaintiff  to  such  waters 
obtained  by  virtue  of  bis  actual  appropria- 
tion. The  only  question  presented  by  this 
record  Is:  Can  a  pmon,  by  the  actual  diver- 
sion and  appropriation  of  water,  obtain  the 
right  to  the  use  thereof  as  against  a  claim- 
ant who  subsequently  poets  his  Dotlces  upon 
a  stream,  in  accordance  with  section  1415  of 
the  Civil  Code,  and  proceeds  thereafter,  as 
required  by  the  statute,  to  perfect  his  rights? 
We  have  no  doubt  but  that  an  actual  and 
complete  am>roprtatlon  of  the  waters  of  a 
running  stream  may  be  made  without  fol- 


lowing the  coarse  laid  down  In  flie  CIvO 
Code.  In  De  Necschea  t.  Cortis,  80  CaL 
887,  20  Pae  Bep.  563,  and  22  Pac.  Bepw  lOS. 
which  was  subsequently  followed  In  Bor- 
rows T.  Borrows,  82  CaL  501,  23  Pac.  Rfp. 
140,  It  was  decided  that  such  an  actual  ap- 
pn^trlatlon  was  good  as  against  a  snbafr- 
qoent  pre-emptions  of  the  land  npoa  irtiidi 
the  spring  was  situated  from  which  tbe  ap- 
propriated watw  floored.  Bofdi  was  de- 
clared to  be  the  law  1^  virtue  ttf  tbe  amoid- 
atory  act  of  congress  of  July  9,  1870.  whicb, 
among  other  things,  provided  that  "all  pat- 
ents granted,  w  j^w^mptlcms  m  homesteads 
allowed,  shall  be  subject  to  any  rested  or 
accrued  water  rights,  or  rights  to  dittlies 
and  reservoirs  used  In  connection  with  such 
water  rights,  as  may  have  been  acquired  un- 
do- or  rec<^lsed  by  the  nlntb  section  of 
the  act  of  which  tills  act  la  amendatory." 
It  was  held  tiiat,  hy  Tlrtne  f>f  the  act  of  con- 
gress quoted.  diE^mdant  took,  hia  title  fr->ni 
the  government  with  a  serrltnde  resting 
npon  the  land.  The  spring  from  which  ttie 
stream  flowed  was  situated  upon  the  land 
pre-empted,  and  therefore  was  the  pnverty 
of  the  defendant,  Otutls.  In  contesting  De 
Necochea's  right  to  the  use  of  the  water  run- 
ning from  the  spring,  the  pre-empdMier  In 
no  sense  could  be  classed  as  a  mere  tres* 
passer  seeking  to  Interfere  with  the  ri^ts 
of  tiie  party  enjoying  the  actual  possesskm 
of  the  water.  The  defradsnt.  Cortla,  occu- 
pied a  position  much  stronger  than  as  a 
mere  subsequent  approprlator,  for  as  to  soch 
a  one  It  Is  apparent  at  a  glance  he  would 
hare  had  no  rights  whatever.  In  order  to 
defeat  the  defradant's  claims  In  that  litiga- 
tion It  was  necessary  to  hold  that  the  prior 
appropriator  had  a  right  to  the  use  of  the 
waters  of  the  stream  by  virtue  of  his  actual 
appropriation  and  possession,  beyond  that 
which  was  sufficient  to  defeat  a  mere  In- 
truder, for  that  term  In  no  smse  could  be 
applied  to  tbe  [«e-emptl(mer,  Curtis.  If  a 
right  to  the  use  of  the  water  of  the  stream, 
merely  sufficient  to  defend  against  a  tres- 
passer, would  not  have  been  sufficient  to  de- 
feat the  [H-e-emptloner,  it  toHows  necessarily 
that,  the  prfr«mptioner  being  defrated  in 
that  case,  the  prior  approprlator  was  rect^- 
nlzed  as  possessing  vested  rights  to  the  use 
of  the  water  by  actaal  diversion,  and  with- 
out complying  with  the  provisions  of  the 
Code.  It  is  substantially  held  id  that  case 
that,  when  tbe  pre-emptloner  took  bis  title, 
he  took  It  with  a  servitude  upon  the  land; 
and  this  servitude  was  not  created  by  com- 
plying with  the  statute  as  to  tbe  appropria- 
tion of  water,  but  by  an  actual  diversion 
alone.  EV>r  these  reasons  we  deem  that 
case  directly  In  point  upon  the  question  at 
bar. 

As  supporting  the  determination  that  a 
vested  right  to  the  use  of  water  may  be  se- 
cured without  invoking  the  provisions  of  tbe 
Code,  it  must  be  remembered  that  the  con- 
gresidonal  legislation  quoted  wss  enacted,  as 
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M  In  Brodcr  t.  Water  Co.,  101  TT.  S.  27^ 
the  iniTpiMe  vt  recognising  lure-exlffUng 
Its  to  Oie  nse  of  water,  rather  than  es- 
ilahing  new  rl^ts.  Again,  we  cannot 
tg  ooTSelTes  to  think  that  a  mere  enb- 
nent  appropriator  under  the  Code  occn- 

I  a  better  position  than  the  pr&«mptIoner 
>se  situatiou  we  hare  Just  been  diBcusslng, 

whose  rights  to  the  waters  of  the  stream 
have  held  to  be  secondary  to  those  of  the 
»r  approijrlntor.  Tn  say  that  the  pre-  j 
}tlon('r  has  no  rights  a{;.ilnst  the  prior  ap- 
[>rlat(n',  but  that  the  subsequent  approprl- 
by  posting  notices,  etc.,  has  n  aupt^ior 
it  to  the  prior  aijpropriator,  we  think  In- 
sistent in  the  extreme.  Such  a  practice 
lid  result  in  an  unjust  discrimination,  and 

no  sound  support  in  the  law.  If  the  pri- 
ipproprintor  lias  sufficient  rights  In  the 
:er  to  defeat  tihe  pre^mpUoner,  and  we 
e  decided  such  to  be  the  case,  he  has  suf- 
!nt  right  to  defeat  the  subsequent  appro- 
Ltor  under  tlie  Code.   Section  1418  of  the 

II  Code  reads:  "By  a  compliance  with 
alx>Te  rules  the  daJmant's  right  to  the 
of  the  water  relates  back  to  the  time  the 
ice  was  posted;"  and  we  think  the  scope 

purpose  of  all  the  provl^ons  of  the  chap- 
upon  water  rigbts  was  to  establish  a 
radure  for  the  cdalmanta  of  the  right  to 
use  of  water,  whereby  a  craiain  definite 
e  might  be  established  as  the  date  at 
oh  tbclr  title  should  accrue.  In  this  con- 
Lion  we  quote  from  De  Necocbea  t.  Curtis, 
>reln  the  court,  speaking  of  this  question, 
I;  "In  this  provision  we  begin  to  see 
purpose  and  object  of  the  legislature, 
ch,  in  our  opinion,  was  merely  to  define 
l  precision  tiie  conditions  upMi  which  the 
roprlator  of  water  could  hare  Uie  ad- 
tage  of  the  familiar  doctrine  of  relation 
n  which  tt  had  always  been  held  before 
statute  that  one  who  gave  sufficient  no- 
of  bis  Intention  to  appropriate,  and  fol- 
ed  up  his  notice  by  diligent  prosecution 
:he  work,  was  upon  its  completion  to  be 
lued  an  appropriator  from  the  date  of  his 
ce.  and  was,  therefore,  prior  In  time  and 
inger  lu-  right  tlian  an  IntnreDing  appro- 
Ltor,  notwithstanding  his  dlverslcHi  of  the 
er  might  be  first  completed."  No  poa^- 
injury  can  result  from  this  construction 
the  statute.  A  paxtj  contemplating  an 
roprlatlou  of  water  from  a  stream  is 
ilshed  with  more  definite  Information  for 
guidance  as  to  the  character  and  extent' 
the  appropriation  by  an  actual  dlvosion 
Q  could  be  obtained  from  the  notice  pro- 
Kl  by  tiie  statute. 

a  defeat  the  respondent's  rights,  appel- 
ts  invoke  sectiom  1419  of  the  Glvil  Code, 
ch  reads:  "A  failure  to  comply  with  sudi 
s  deprirea  the  claimants  of  the  right  to 
use  of  the  water  as  against  a  subsequent 
mant  who  complies  therewith."  We 
ik  this  proTlsion  does  not  refer  to  an  ap- 
priator  by  actual  diversion,  but  only  to 
inants  aedUng  the  rl^t  to  the  dm  ot 


water  under  tbe  provisions  of  this  chapter 
of  tb»  Code.  This  is  made  appar^t  1^  an 
examinaUon  of  tbe  preceding  sections.  Sec- 
tion 1416  jKVTldes:  "A  person  desiring  to  op- 
proprlate  water  must  post  a  notice  in  writ- 
ing in  a  consplcuouB  place  at  the  point  of 
intended  dlTerslou,  stating  tfa^eln:  that  he 
claims  tbe  water  there  flowing  to  <he  ex- 
tent," eta  Section  1410  reads:  "Within  six- 
ty days  after  the  notice  Is  posted,  the  claim- 
ant must  commence  the  excavation  or  con- 
struction of  the  works,"  etc.  Seotloo  1418 
reads:  "By  a  compliance  with  the  above 
rules  the  claimant's  right  to  the  use  of  the 
water  relates  back  to  the  time  the  notice  wns 
posted."  It  thus  I)ecomes  apparent  from 
these  proTlsdons  that  the  word  "claimants," 
as  used  in  section  1419,  refers  to  a  part7 
posting  and  recording  the  notices  required 
t^r  the  provisions  of  section  1415,  and  does 
not  apply  to  an  appropriator  by  actual  dlver- 
slou.  For  tbe  foregoing  reasons  it  is  ordered 
that  the  Judgment  and  order  be  affirmed. 

'W«  concur:  BBATTY,  a  J.;  HARBI- 
SON, J, 


ANTHONT  V.  GBaND.  (No.  19,256.) 
(Supreme  Court  of  CalifMnla.    Oct.  4,  1893.) 

AFFSAL— I>I8HI88AI^-8BCOin>  APPEAL. 

Following  a  stipulation  filed  in  tbe  su- 
preme court  that  an  appeal  might  be  dis- 
missed without  prejudice  to  a  new  appeal,  were 
written  the  words,  "So  ordered,''  with  the 
names  of  four  of  the  justices  subscribed  there- 
to, and  the  clerk  entered  in  the  minutes,  "Ap- 
peal dismissed  without  pr^udice,"  followed  by 
ttie  names  of 'such  justices.  Held,  that  such 
appeal  was  therebr  dismissed,  and  a  second 
appeal  taken  on  the  next  day  should  not  be 
dismissed  on  the  ground  that  a  prior  appeal 
was  then  paidiag.  thoni^  the  supreme  court, 
after  the  seomd  aspeal  was  taken,  Inadvertent- 
ly entered  an  order  dismissing  tlie  ftrB^  iqipeal 
absolotely. 

In  bank.  Appeal  from  snpoior  court,  San 
Dtego  county;  B.  S.  Torrence,  Judge. 

Action  by  Ad(d:ph  Anthony  against  Fred 
Grand.  In  which  defendant  i^pealed  ttom  a 
Judgment  Cor  j^ntUT,  and  from  an  order 
denying  a  mottou  for  a  new  trial  Plain- 
tiff movea  to  dismiss  the  appeaL  Uotion 
denied. 

Trippet,  Boone  &  Neale,  for  appellant  Ut- 
ley,  Thorp  &  Holcomb,  tar  respondent 

PER  CTJBIAM.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  entered  against 
him  in  the  superior  court  of  San  Diego  coun- 
ty, and  from  an  order  denying  his  motion  for 
a  new  trial  It  was  taken  by  filing  in  the 
court  below  a  proper  notice  and  undertak- 
ing on  February  10,  1893.  The  transcript 
was  filed  in  this  court  on  March  18,  1893. 
The  respondent  now  moves  to  dismiss  the 
appeal  upon  the  ground  that  when  It  was 
taken,  another  and  prior  appeal  from  the 
same  Judgment  and  order  was  pending  and 
undisposed  of  In  this  court 
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It  appears  that  an  appeal  from  the  Judg- 
ment and  order  entered  and  made  In  the 
action  was  properly  taken  by  the  defendant 
on  December  22,  1892,  but  no  tnuiBcript 
on  that  appeal  was  ever  filed  in  thia  court. 
On  February  3,  1S93,  the  respondent  filed 
notice  of  motion  to  dismiss  the  appeal  up- 
on the  ground  that  the  transcript  had  not 
been  filed  within  the  time  prescribed  by  rule 
2  of  the  court  On  February  9.  1893,  the  de- 
fendant and  appellant  filed  tn  this  court  a 
paper  signed  by  his  attorneys,  and  dated 
February  7,  1893,  by  which  he  ^'stipulates 
and  agrees  that  the  appeal  heretofore  taken 
In  the  above-entitied  cause  •  *  *  be 
dlamlased,  wlUurat  jffejndlce  to  the  taking 
of  a  new  appeal,  within  ttae  time  allowed 
by  law,  by  a&ld  defendant"  Following  this 
stipnlaUon  is  written,  "so  otAere6,"  with 
the  names  of  the  chief  justice  and  three 
associate  Justlcea  of  the  court  subscribed 
thereto;  and  on  filing  the  paper  the  clerk 
entered  tn  the  minutes  of  the  court  an  or- 
dor:  "Appeal  dismissed  without  prejudice. 
Beatty,  0.  J.  De  Saxea,  J.  McFarland, 
X  Fitsgerald,  J."  On  this  wd«  a  remit* 
titiv  WBM  sent  to  the  clerk  of  the  court  b^ow 
on.  March  1313l  On  April  3d,  respondent's 
motion  was  submitted  to  the  court,  then  sit- 
ting at  Los  Angles,  and  on  April  7th  an 
order  was  inadTertently  made,  dismissing 
the  appeal  absolutely.  This  Inadvertence 
may  have  arisen  from  the  fact  that  the  case 
was  erroneously  nombered.  and  the  plaintiff 
was  named  as  appellant  and  the  defendant 
as  respondent,  thus  apparently  showing  a 
different  case  from  that  in  which  the  ap- 
peal had  already  been  dismissed.  But  how- 
ever this  may  be.  it  Is  clear  that  when  thi 
order  of  February  901  was  made,  the  appeal 
was  fn  fact  dismissed,  and  there  was  there- 
after no  appeal  pending  on  which  the  order 
of  April  7th  could  take  effect  This  being 
so,  the  second  appeal  was  taken  after  the 
first  had  been  dismissed  without  prejudice, 
and  the  respondent's  motion  must  therefore 
be  denied.   So  ordered. 


VERMONT  MARBLE  CO.  v.  SUPERIOR 
COURT  OF  CITY  AND  COUNTY  OF 
SAN  FRANCISCO.    (No.  15.418.) 
(Sapreme  Coart  of  California.   S^t  28,  1893.) 

IKSOLVBKCT  —  EfPEOT  OF  ABJODIOATIOIf  OS  LlBK 

Acquired  bt  Exbcution— Death  ofInboltsnt 

— EtFIOT  OK  INSOLVB50T  PXOCBBDIMOB. 

1.  A  levy  of  execution  on  a  debtor's 
propertT.  prior  to  the  filing  of  a  petitioa 
in  msolTeD(7  against  bim,  giTes  the  JadgmeDt 
creditor  a  lien  on  such  property  which  is  not 
divested  by  the  debtor's  aubseqneat  adjndica- 
tion  of  Insolvency;  Insolvent  Act  1880,  S  17. 
which  prOTides  that  such  adjudication  dissolves 
a&7  attachment  made  within  one  month  next 
preceding  the  commencement  of  the  insolvencj 

Sroceedings.  b^g  equivalent  to  an  express 
eclaration  that  it  does  not  affect  liens  of  any 
other  nature. 

2,  Tlte  death  of  a  Judgmtnt  debtor  after 


exeentlon  levied  will  not  affect  the  Hoi,  or  re- 
lieve the  sheriff  of  hla  obligation  to  sdl  the 
property]  Code  Civil  Proc  1  1505,  iMrovidinff 
that,  if  execution  is  actually  levied  on  any 
property  of  the  decedent  before  his  death,  the 
same  may  be  sold  for  the  satisfaction  thereof 
aud  the  officer  makii^s  tbe  sale  must  aeconnt  t» 
the  executor  for  any  surolus  in  his  hands. 

3.  Where  an  alleged  iusolvrat  dies  before 
the  return  day  of  an  application  for  his  in- 
solvency, tbe  proceedings  id  inaolvency  abate, 
and  orders  that  Iiave  been  made  theraa  cease 
to  have  any  force. 
In  bank. 

Petition  by  the  Yermoat  Uartde  Oompany 
for  a  writ  of  review  of  oa'taln  ordora  of  tlie 
superior  court  ot  the  dty  and  conntr  of  San 
Frandsco^  restraining  the  ahecifC  frcMn  sellinc 
the  propnty  levied  oa  to  satisfy  a  Judgment 
rendered  hy  respondent  In  petttiooer'B  Cavor. 
Denied. 

F.  Wm.  Reade,  for  petlttooer.  WiUlam 
A.  Jordaxt,  for  respondent 

HARRISON,  J.  The  petlUoner  obtahied 
a  Judgment  in  the  superior  court  In  and  for 
the  city  and  county  ot  San  Francisco,  on  the 
3l8t  of  May.  1893,  against  WlUlam  Black, 
tor  the  sum  of  (3,710,  and  on  the  same  day 
caused  an  execution  thereon  to  be  Issued  and 
placed  in  the  hands  of  the  sheriff,  and  by 
virtue  tho'eof  the  sheriff  levied  upon  and 
took  into  his  possession  certain  pwsooal 
proper^  belonging  to  the  def«idant  and  ad- 
vertised tiie  same  to  be  sold  on  the  6th  day 
of  June.  1893.  On  the  3d  day  <tt  June,  1893, 
certain  creditors  of  Bladt  filed  their  peUUcm 
in  the  superior  court  that  ha  be  adjudged 
an  insolvent  debtor,  and  thereupoo  the  court 
made  an  order  f4>pointlng  June  17th  as  the 
day  for  bearing  the  said  petition,  restraining 
him,  In  the  mean  time,  from  transferring  any 
propei^.  and  from  ccdiecting  or  recdvin; 
any  debts,  and  also  fwblddlng  his  creditors 
from  paying  any  debt  to  him,  or  delivering 
to  him  any  pn^rty  belonging  to  him,  or  to 
any  person  for  his  use.  On  the  same  da;* 
tlie  court  made  the  following  OTder:  *To  j. 
J.  McDode,  sheriff  of  the  dty  and  coun^  ot 
San  Francisco:  Upon  reading  the  petition  of 
crodltors  praying  that  William  Bldck  be  de- 
clared an  Inaotvent  debtor,  and  upon  read- 
ing and  filing  the  affidavit  of  J.  F.  Kennedy, 
presented  In  connection  with  said  petition, 
it  Is  hereby  ordered  that  you  refrain  from 
selling  any  of  the  propwty  of  the  said  Wil- 
liam Black  by  virtue  of  any  writ  of  executloo 
Issued  out  of  the  suit  entitied  Vermont 
Marble  Oompany  vs.  William  Black,  or  any 
other  suit,  until  the  further  order  of  this 
court  Dated  June  3,  1893.  J.  V.  Coffey, 
Judge."  The  said  William  Black  died  on 
the  6th  day  ot  June.  1893,  and  on  tiie  17tii  of 
June,  the  return  day  of  said  application  for 
his  Insolvency,  the  petitioner,  upon  notice  of 
his  motl<m  to  the  petitioning  creditors,  moved 
the  court  to  vacate  the  last-named  orda*,  re- 
straining the  sheriff  from  selling  the  prop- 
erty. The  court  denied  the  motion,  where- 
upon the  present  application  was  made  tor 
a  review  <tf  tiw  aforesaid  ordan. 
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Ly  the  levy  of  the  execatlon  apon  tiie 
»pert7  of  Bl&ck,  prior  to  the  filing  of  the 
Itltxi  In  Insolvency  against  blm.  the  petl- 
3er  her^  acquired  a  Ilea  upon  that  prop- 
r  which  would  not  be  dlrested  by  bis 
'Sequent  adjudication  of  Inac^vency.  Howe 
Insurance  Co.,  42  Cal.  633.  In  the  ab- 
ifx  of  any  statute,  an  adjudlcatlmi  in  in- 
rency  does  not  affect  any  lien  upon  the 
tperty  of  the  losolTent  existing  at  the 
tltutlon  of  the  proceedings  for  such  ad- 
llcatlon,  but  the  assignee  takes  the  prop- 
y  of  the  insolvent  subject  to  all  such 
18.  Section  17  of  tiie  insolvent  act  of  ISSO 
>vides  that  the  effect  of  the  adjudlcaticm 
to  dissolve  any  attachment  made  within 
!  month  next  preceding  the  commencement 
the  Insolvency  proceedings,  and  this  desig- 
lon  is  equivalent  to  an  express  declaration 
.t  it  does  not  affect  liens  of  any  other 
7jre.  The  subsequent  death  of  liie  Judg- 
nt  debtor  did  not  affect  this  lien  of  the 
itl(Hi»,  or  r^eve  tiie  sheriff  from  his  ob- 
ition  to  sell  the  prt^erty.  Section  1505, 
ie  OItU  Ptoc.,  provides  that,  "if  execution 
actually  levied  ui>on  any  property  of  the 
<edent  before  his  death,  tlie  same  may  be 
i  for  tbe  satlsfactloa  tiiereof ;  and  the  of- 
T  maldng  ttie  sale  must  account  to  the 
>cutor  or  administrator  for  any  surplus  in 
hands."  When  the  sheriff  took  the 
sporty  into  his  custody  under  the  execa- 
1.  that  pn^rty  ceased  to  be  Bobject  to 
r  contnd  at  12ie  court  In  the  proceed- 
B  In  insolvency,  and  the  court  had  no 
IsdletlOTi  to  make  an  order  restraining 
I  sheriff  from  selling  the  same.  Proceed- 
s  In  InsolTOicy  are  pnr^  statubHy, 
1  13ie  court.  In  eswdalng  Its  antiuvity 
Tdn,  Is  limited  by  the  statute.  Section 
7t  the  insolvmt  act  gires  to  the  court 
Jtioril7,  Bpon  the  filing  of  the  creditor's 
Mod,  to  make  an  wder  "forbidding  the 
rment  of  any  debts,  and  the  delivery  ot 
r  pvoperfy  banging  to  siidi  debtw  to 
a,  w  for  hla  nse,  or  tbe  transfer  of  any 
•perty  to  him."  TU»  to  ite  measure  and 
it  (rf  Its  power  to  restrain  the  creditors 
the  alleged  insolvent,  either  by  a  general 

w  by  an  order  directed  to  any  In- 
idnal  credltOT. 

court  had  no  Jurlsdifrtion  to  make 
foregoing  order  restraining  the  sheriff 
m  selUog  tiie  iwoperty  In  QuestloD* 
I  the  order  Itself  conferred  no  proteo- 
1  upon  the  sheriff.  It  was  not  made 
the  action  in  which  the  execution  had 
led,  and  it  derived  no  more  authority, 
virtue  of  its  having  been  made  In  the  In- 
rency  proceedings,  Qian  it  wotild  have  had 
made  in  any  oOxgt  proceeding.  The  so- 
ior  court  has  no  authority,  merely  by  vlr- 
of  Its  general  Jiirlsdlctlon,  to  restrain  tiie 
riff  from  selling  property  which  be  has 
rertlsed  under  on  execution,  issued  upon 
valid  Judgment.  When  a  plaintiff  has 
ained  his  Jndgmwt,  be  Is  entitled  to  en* 
ee  U,  unless  it  be  set  aside  or  modified  in 


due  course  of  law.  Uvermore  v.  Hodg- 
klns,  54  Cal.  637.  In  an  action  agninat  the 
sheriff  for  damages  for  refusing  to  execute 
the  writ,  the  order  would  not  cwstltute 
a  defense,  or  afford  him  any  protection. 
By  the  death  of  the  alleged  Insolvwit  be- 
fore  the  return  day,  the  proceedings  In  In- 
solvency  abated,  and  witn  them  the  or- 
den  that  bad  heea  made  therein  ceased  to 
have  any  force.  Acts  of  bankruptcy  are 
analogue  to  torts,  and,  tike  proceedings 
against  a  defendant  for  a  tort  in  whidt 
the  cause  of  action  does  not  survive,  pro- 
ceedings in  Involuntary  bankruptcy  abate 
upon  his  death.  Frozler  v.  McDonald,  8  N. 
B.  R.  237.  As  ttie  ord^s  sought  to  be  re- 
viewed herein  have  ceased  to  have  any  vital- 
ity by  reason  of  tiie  death  of  the  alleged 
Insolvent,  an  order  of  this  court  annulling 
tbem  would  be  vain,  and  the  applicatl<xi  Is 
for  that  reason  dentel. 

We  concur:  DB  HATBN,  J.;  ICcFABp 
LAND.  J.;  FITZQBRALD,  J. 


BATES  V.  McDowell  et  aL   (No.  15,366.) 
(Supreme  Coart  of  Oailfomia.    Oct.  5,  1803.) 
DUHISSAL  m  Affbal— Failcsb  to  Filb  Tsak- 

BCaiPT. 

Where  no  traDscript  on  appeal  ts  filed 

witfatn  the  time  prescribed  by  the  rules  of  the 
snpreme  court,  and  no  satisfactory  ren!ion  sp- 
ars why  It  was  not  so  filed,  the  appeal  will 
dismissed. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county. 

Action  by  Bates  against  S.  A.  McDow^ 
and  others.  Prom  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Appeal  dismissed. 

Clarence  L  Barber,  for  appellant  Works 
&  Works,  for  respondents. 

PER  CURIAM.  The  motion  of  resp<md- 
ents  In  the  above-entitled  action  to  dismiss 
the  appeal  from  the  Judgment  therein  Is 
granted,  for  the  reason  that  no  transcript  on 
appeal  was  filed  within  the  time  prescribed 
by  the  rules  of  this  court,  and  no  satisfac- 
tory reason  appears  why  It  was  not  so  filed. 
The  said  appeal  ftom  said  judgment  li  dlS' 
missed. 


FREEMAN  v.  ORISWOLD.    (No.  19.157.) 

(Snpreme  Court  of  California.    Oct  4,  1893.) 

VsNDOB  AUD  PuBOHABBit— Construction  or  Con- 
nuoi— DirjLULT  n  Pdbchasbb  — Rbcovbbt  or 
Pdbcbabb  Prick. 

1.  A  covenant  in  an  agreement  to  convey 
land,  which  provides  that  on  noncompliance 
by  tiie  purchasers  with  the  terms  as  to  pay- 
ment the  seller  shall  be  free  from  any  obiif^ 
tioa  to  convey,  and  the  purchasers  shall  forfdt 
all  right  thereto,  time  being  made  of  the  e»- 
sence  of  the  contract,  authorizes  the  seller  to 
avoid  the  contract  or  not.  at  his  option,  and  he 
is  not  bound  to  tender  a  deed  axcspt  on  psy- 
ment  of  the  price. 
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2.  Where  a  land  contract  provide!  that,  on 
noncompliance  b?  the  purchaser  with  the  terms 
as  to  dderred  payments,  the«eller  shall  befree 
from  any  obligation  to  convey,  and  the  pur- 
chaser shall  forfeit  all  riRhts  thereunder,  ex- 
cept a  right  to  occupy  the  premises  as  a  ten- 
ant at  the  sdler  so  lone  as  the  sums  pniil  are 
equivalent  to  an  annual  rent  equal  to  12  per 
cent,  per  annum  of  the  price  ajfreed  on, 
with  the  riflht  to  purchase  during  such  time, 
the  seller,  by  hrin^ntf  an  action  to  record  the 
uopnid  price,  waives  his  right  to  treat  the 
agreement  to  convey  as  yold,  and  hence  this 
clause,  fcivinx  a  right  of  occupancy  for  cer- 
tain time  to  the  purchaser,  which  was  to  apply 
.only  in  case  of  forfeiture,  has  no  application. 

Commissioners*   decision.    Department  2. 

Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judg^. 

Action  by  Daniel  Freeman  against  Daniel 
Orlswold.  From  a  Judgment  tar  plaintiff, 
defendant  appeals.  Affirmed. 

J.  B.  Dnpny,  B.  H.  Bentley,  and  B.  Dmini- 
^D,  for  appellant.  Henry  Bleedcer  and  Geo. 
L  Ooclinn,  for  resnondent. 

SEARLS,  C.  This  Is  an  action  on  a  writ- 
ten contract  entered  Into  between  the  as- 
signor of  plaintiff  and  defendant  for  the  sale 
and  piu-chnse  of  real  estate,  and  is  brought 
to  recover  a  balance  of  $5,863.24  on  account 
of  the  purchase  price,  and  Interest  from  Au- 
frust  2,  1887,  at  10  per  cent,  per  annum, 
rinintlffl  bad  Judgment,  from  which,  and 
from  an  order  denying  a  moti<m  for  a  new 
trial,  defendant  prosecutes  this  appeal 

By  the  agreement  which  was  entered  Into 
Ml  the  2d  day  of  August,  1887,  R.  F.  Lot- 
spelch,  trustee,  agreed  to  sell,  and  defendant, 
Daniel  Griswold,  agreed  to  buy,  certain  lots 
of  land  situate  in  the  county  of  IjOs  Angeles, 
at  specified  prices  per  acre,  the  purchase 
price  of  which  amounted  in  the  aggregate  to 
^,194.90.  Of  the  purchase  price  defendant 
paid  $2,331.60  at  the  execution  of  the  agree- 
ment, and  agreed  to  pay  a  like  sum  at  the 
expiration  of  six  months,  and  the  residue  at 
the  end  of  one  year  from  the  date  of  the 
agreement,  with  interest  at  10  per  centum 
per  annum.  That  portion  of  the  agi'eement 
which  gives  rise  to  the  principal  contention 
here  follows,  and  Is  in  the  following  lan- 
guage: "In  the  event  of  a  failure  to  comply 
with  the  terms  hereof  by  the  said  party  of 
the  second  part,  the  said  party  of  the  first 
part  shall  be  released  from  all  obligation  in 
law  or  equity  to  convey  said  property,  and 
said  party  of  the  second  part  shall  forfeit 
all  right  thereto,  except  a  right  to  occupy 
such  premises  as  a  tenant  of  party  of  the 
first  part  so  long  as  the  sums  paid  are  eqtdv- 
alent  to  an  annual  rent  equal  to  12  per  cent, 
per  annum  of  the  purchase  price  agreed  on, 
and  party  of  the  second  part  shall  have  the 
right  to  pnrchase  at  any  time  during  the  con- 
tinuance of  said  rental  at  original  price  and 
tw^ve  per  cent,  interest  And  the  said  par^ 
of  the  first  part,  on  receiving  such  payment 
at  the  time  and  In  the  manner  above  men- 
tioned, asrees  to  execate  and  deliver  to  tald 


party  of  the  second  part,  or  to  his  aaslgi 
good  and  sufficient  deed  In  tona  of  g 
bargain,  and  sale.  Time  is  the  essenc 
this  contract,  and  It  is  understood  that 
stipulations  aforesaid  apply  to  and  bind 
belrs,  executors,  administrators,  and  asf 
of  the  respective  parties."  No  payn 
have  been  made  upon  the  contract  ei 
the  $2,331.66  paid  at  the  date  of  its  ea 
tlon. 

According  to  the  complaint  and  find 
of  the  court  defendant  asked  for  and 
ceived  from  Lotspelcfa  an  extension  of 
for  payment  of  the  residue  of  the  pure 
price  until  on  or  about  December  10,  ] 
when  defendant  refused  to  pay  then  o 
any  time,  repudiated  the  contract  and 
clfu^d  himself  no  longer  bonnd  th« 
January  4,  1890,  Lotepeich  transferred, 
signed,  and  conveyed  the  land  and  hli 
terest  in  the  agreement  to  the  plalntifr  1 
In.  At  the  trial  it  was  stlpulnted  "that 
contract  set  out  In  the  complaint  was 
mlttcd.  and  the  assignment  ;is  set  ou 
the  complaint  was  admitted,  •  •  • 
the  solo  Issue  was  stipulated  to  be  a 
the  extension  of  time  and  waiver,  aa 
out  In  the  complaint"  The  cause  was  i 
January  27,  1891.  It  Is  highly  probj 
judging  from  the  foregoing  stipulation, 
the  defendant  at  the  trial  sought  to  t 
himself  within  the  purview  of  the  rule  e 
dated  In  Cleory  t.  Folger,  84  CaL  31( 
Pac.  Rep.  280,  to  the  effect  that  where 
Is  made  the  essence  of  a  contract  for 
sole  of  land*  which  contract  provides  foi 
execution  of  a  deed  at  a  glvat  day  i 
the  poTment  ot  a  certain  snm  of  mc 
and  also  providei  toe  a  Avfelture,  and 
In  tbe  event  of  a  fiiUnre  1^  the  porch 
to  oom^  with  tlie  tvms  of  tiie  ijpBi 
the  aeUer  ahall  be  rdeaaed  from  aU  ob 
tlons  to  oonTey,  and  Uie  pordiaser  i 
fufelt  all  ^ht  thereto,  then,  and  In  i 
a  case,  the  oorenanta  to  conv^  and  to  n 
payment  are  mutual  and  dependent,  an 
nether  party  tendon  perfwmanee  on 
part,  ac  demands  performonoe  from  the  a 
on  tbe  daj  Oxed,  the  oMttract  li  at  an 
and  cannot  thereafter  be  enforced  by  el 
party.  The  covenants  and  asreemant 
tbe  case  at  bar  are.  In  eStoet,  predadly 
Uar  to  those  set  out  hi  the  agreemoi 
deary  v.  Fotger,  mvra,  except  as  to 
proviso  here  that  the  purdiaaer  might 
come  a  tenant  of  the  Boiler,  and  ml^t 
Bequ«itly  purchase  at  the  same  price, 
with  an  added  rate  of  Interest  Cleai: 
Folger,  80  far  as  It  held  that  In  tbe  abs 
of  inyment  by  the  purchaser  tbe  seller 
bound  to  tender  a  deed  <m  tbe  precise 
named  In  the  contract  and  that  faiiln 
do  80,  he  could  not  thereafto',  upon  te: 
of  a  deed,  recow  tbe  purdiase  mone^ 
mainlng  unDoid.  waa  not  In  confmmlty  ' 
the  law  as  previously  dedored  In  like  o 
and  was  to  the  extent  indicated  dlr< 
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OT«TDled  In  tbe  later  case  of  Newton  t. 
Soil,  00  GaL  487,  27  Pac.  Kep.  429,  decided 
after  tbe  case  at  bar  waa  tried  upon  an 
oiiinion  concurred  In  bj  a  majority  of  the 
commissioners  who  partlctpatt!d  In  the  opin- 
loQ  In  deary  t.  Folger.    We  must  bold  here, 
as  was  h^  in  Newton  t.  Hull,  HUpra,  and 
In  WUcoxson  r.  Stltt,  65  OaL  596.  4  Pac. 
Uep.  629,  as  well  as  many  others  that  might 
be  cited,  that  a  covenant  In  an  agreement 
to  conrey  land  which  provides  that,  In  the 
event  of  a  failure  to  comply  by  the  pur- 
chaBers  with  the  terms  as  to  payment,  the 
seller  shall  be  released  from  all  obligations 
In  law  or  equity  to  convey  tbe  land,  and  the 
purchaser  shall  forfeit  all  right  th^to,  time 
belnc  made  of  the  essence  of  the  contract. 
Is  a  covenant  for  the  benefit  of  the  ven- 
dor, and  must  be  construed  'is  authorizing 
him  to  avoid  the  contract  ar  not,  at  his 
option,  and  does  not  authorlise  the  vendee 
to  take  advantage  of  his  own  ne^ect  in 
making  payment  and  avoid  such  contract 
It  may  be  said  here  as  was  said  in  New- 
ton T.  Hnll,  supra:  There  is  no  provision  In 
the  agreement  that  the  plaintiff  should  for- 
feit his  right  to  the  purchase  money  in  case 
tbe  defendant  should  fail  to  pay  it  on  or 
before  tbe  day  on  which  It  became  due, 
nor  In  case  he  failed  to  tender  a  deed  on 
that  day,  or  at  any  time  before  the  defend- 
ant tendered  payment  of  tbe  purchase  mon- 
ey.   Plaintiff  was  not  bound  to  tender  a 
deed*  except  upon  a  tender  of  the  purchase 
money.    Smith  v.  Mohn,  87  OaL  489,  25 
Paa  R^.  686:  WUcoxson  v.  Stltt,  supra. 
Plaintiff  conld  only  be  put  In  default  by  a 
tendCT  of  the  irarchase  money  and  failure 
to  deliver  a  deed,  and  as  there  Is  no  elaint 
that  any  sncb  tender  of  purchase  money 
was  ever  made  we  are  bound  to  conclude 
that  the  plaintiff  Is  entitled  to  recovn  wnA&e 
the  oootract,  unless  inhibited  ttia*efirom  by 
the  exception  contained  tliereln,  which  loo- 
vides  that  upon  a  tallnre,  etc.,  tbe  party  of 
the  second  part  shall  forfdt  all  rls^t  there- 
to,  (to  the  isopertj,)  except  a  right  to  oo- 
capj  tbe  ptwnlaes  as  a  tenant  of  the  party 
of  the  first  port  ao  long  as  tbe  aoms  paid 
are  eqalvalent  to  an  annual  -cmt  of  12  per 
cent,  per  annum  of  tbe  purchase  price  agreed 
to  be  paid,  with  the  right  on  his  part  to  pur- 
chase the  land  at  any  time  during  such 
tenancy  at  tiie  price  ortglnslly  agreed  upon, 
wltb  Interest  thmon  at  12  pw  cent  per  an- 
nnuL   This  dause  is  csrtalnly  pecnliar.  So 
far  as  we  know,  It  la  snl  generis,  and  Is 
DTobably  an  outgrowth  of  the  boom  period 
In  which  It  ori^nated.    Twelve  per  cent 
per  annum  on  $8.1&i.90,  the  purchase  price. 
Tonld  amount  to  I0S3.38  pw  annum,  ac- 
cording  to    which   calculation  defendant 
would  have  been  entitled  to  hold  as  a  tea- 
int  with  the  privilege  of  purchasing,  for 
say  28  months.    A  careful  examination  of 
this  clause  In  connection  with  the  provision 
of  fiorfeltiire  of  which  it  is  a  part,  and  to 


which  It  Is  an  exception.  leads  to  the  fol- 
lowing condusloqs: 

1.  If  defendant  failed  to  moke  payment 
of  the  purchase  money  as  called  for  by  tbe 
agreement,  his  vendor  was  at  liberty  to  de- 
<dare  a  forfeiture,  refuse  a  conveyance,  and 
retain  the  money  already  itald. 

2.  If  the  vendor  declared  such  forfeiture, 
and  refused  a  conveyance,  defendant  hod  a 
right,  although  he  had  not  paid  in  full,  to 
enter  as  a  tenant  and  to  purchase,  as  here- 
inbefore specified. 

3.  If  the  vendor  waived  a  forfeiture,  as 
under  a  covenant  for  his  own  benefit  he 
might  well  do,  the  exception,  which  only  ap- 
plied In  case  of  ftvf^tnre,  had  no  applica- 
tion. 

4.  The  vendor,  by  bringing  an  action  to  re- 
cover tile  purchase  money  remaining  due  and 
unpaid,  waived  his  right  imder  tbe  contract 
to  treat  his  agreement  to  convey  as  null 
and  void,  and  hence  the  exception,  wblcb 
only  applied  In  case  of  forf^ture,  had  no 
application. 

If  we  are  In  eiror  in  these  views  of  the 
force  and  effect  of  the  contract,  it  stlU  re- 
mains to  be  said  that,  the  exception  in  the 
clause  providing  for  a  forfeiture,  being  for 
the  benefit  of  defendant  and  In  the  naiiure 
of  an  opUon.  he  was  at  liberty  to  avail  him- 
self of  or  to  reject  It  at  bis  pleasure.  Ac- 
cording to  the  complaint  and  findings,  which 
are  supported  by  the  testimony,  he  did  re- 
pudiate the  contract,  and  there  1b  not  In 
his  answer  or  In  tbe  testimony  any  sug- 
gestion that  he  ever  entered  Into  posses- 
sion as  a  tenant  of  his  vendor,  or  claimed 
any  riiflit  or  evinced  any  desire  so  to  do. 
It  follows  from  these  views  that  the  de- 
murrer to  the  amended  complaint  was  prop- 
er^ overruled,  and  that  the  contratlons 
of  appellant  upon  the  same  questions  as 
presented  at  the  trial  by  numerous  exceiH 
ti<Hia  cannot  be  maintained.  The  assign- 
ment to  plaintiff  Is  averred  in  the  complaint, 
and  not  denied  by  the  answer.  Inhere  was 
eridoiee  tn  snpptnt  of  the  findings,  and  it 
can  serve  no  osefol  purpose  to  refer  to  them 
in  detalL  The  judgment  and  onto  appealed 
from  should  be  affirmed. 

We  concur:  TANOUEF,  a;  BBIX>HBR, 

a 

PBB  CURIAM.  For  the  reaaons  given  in 
the  foregoing  opinion  tbe  Judgment  end  or^ 
der  appealed  from  are  affirmed. 


LOB  ANGDLBS  COUNTY  v.  BALLBBINO 

et  al.  (No.  19,036.) 
(Supreme  Court  of  California.    Oct  4^  1803.) 

DauNQUBira  Taxes— CoLLiOTioH—PiNALTT— Lim- 
itation op  Actions. 
1.  Under  St.  18S0,  p.  130.  proTiding  that 
'"any  county,  or  dty  and  couoty, '  where  taxes 
are  dellnQuent  may  sue  in  its  own  name  tor 
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the  recDTerr  thereof,  "whether  die  eame  be  for 

(Wimty  or  city,  or  city  and  county,  and  state 
purpo9t*s  or  taxes,  or  eiihtr  of  them,"  a  county 
may  sue  for  delintiueut  taxeti  levied  for  county 
purposes  only:  and  defendant  cannot  claim 
that  it  oaght  also  to  have  sued  for  delinquent, 
state  taxes.  levied  in  the  same  year,  and  not  to 
liBTo  q4it  ita  demand,  thos  ■DDjectine  defend- 
ant to  two  actions,  when  It  la  not  allexed  in 
the  answer  that  another  action  to  recover  the 
state  taxes  is  pending,  or  has  been  prosecuted 
to  JadRment.  JLos  Angeles  County  v.  Balleri- 
no,  (Cal.)  32  Pac.  Bep.  581,  affirmed. 

2.  An  action  to  recover  delinquent  taxes 
is  not  within  Code  Civil  Proc  i  339,  providing 
thnt  an  action  "upon  a  contract  obligation  or 
liability  not  founded  on  an  instrument  in  writ- 
ing" must  be  brought  within  two  yean  after 
the  cause  of  action  accrues,  but  it  is  within 
flection  33S,  providing  that  an  action  on  a  iia- 
bllity  created  bj  statnte,  other  than  a  penally 
or  forfeiture,  must  be  brought  within  three 
years.  Lob  Angeles  Cotinbr  v.  Ballerlno,  (Cal.) 
82  PRC.  Rep.  581,  affirmed. 

3.  Pol.  Code,  S  3770,  directs  that  D  per 
cent  on  the  amount  of  the  delinquent  tax  be 
collected  in  addition  to  SDch  delinquent  tax. 
Held,  that  the  added  per  cent,  is  not  such  a 
penalty  or  forfeiture  as  is  excepted  from  the 
operation  of  Code  Civil  Proc.  S  33S,  or  as  falls 
within  section  340,  requiring  an  action  "upon 
a  statute  for  penalty  or  forfeitare,  when  the 
action  is  given  to  an  individual  and  the  state," 
to  be  broufl^t  within  one  year  aftw  the  cause 
of  action  accrues;  but  the  statute  contemplates 
that  it  shall  be  collected  at  the  same  time  and 
in  the  same  manner  as  the  delinquent  tax,  and 
the  Heht  to  recover  It  is  not  lost  until  the  cause 
of  action  on  the  delinquent  tax  la  barred.  Los 
AiiRclPs  County  y.  Balleilno,  (Cal.)  32  Pac 
Uep.  581.  affirmed. 

4.  Where  a  party  defends  an  action  for 
ileliniiuent  taxes  on  tna  ground  that  his  prop- 
erty was  fraudulently  assessed  in  excess  of  ita 
real  value,  he  must  show  by  his  aaswer  that 
he  has  paid  or  tendered  the  amount  which 
would  have  been  doe  if  his  property  had  been 
asseHsed  at  a  fair  Talnation.  and  he  must  offer 
to  pny  what  the  court  shall  find  equitable  and 
just:  otherwise  evidence  cannot  be  admitted 
as  to  matters  alleged  in  the  aaswer  in  regard 
to  the  UQju.st  discriminations  made  against  him 
in  the  assesRoient.  Los  Angeles  Coanty  v. 
Ballerino,  (Cal.)  32  Pac.  B«v.  681,  affirnwd. 

On  reheariBg. 

PER  curiam:.  Tbc  points  urged  bj  ap- 
pellant npMi  the  reargument  of  this  eaoe 
have  been  fully  considered  by  us,  and  we 
think  the  Judgment  and  order  appealed  from 
should  be  affirmed  for  the  reasons  given  by 
us  In  the  former  opinion,  filed  herein  on 
Marcta  0,  1803,  and  titat  opinion  wUl  stand 
as  tiie  opinion  of  the  court  Judgment  and 
order  affirmed. 


PEOPLE!  T.  BALLERmO  at  al.  (No. 

19,035.) 

{Supreme  Court  of  California.    Oct  4,  1893.) 

DauNQUBiiT  TAXBs—RROOTxaT— Aorioa  bt 
Statb. 

LSt  1880.  p.  136,  providing  that  any 
oounty  "may  sne  In  its  own  name  for  the  re- 
covery of  delinquent  taxes,"  whether  such 
taxes  be  for  county  and  state  purposes,  or 
either  of  them,  is  not  repugnant  to  Fol.  Code, 
I  3899,  authorizing  actions  for  delinquent  taxes 
to  be  brought  in  the  name  of  the  people  in  cer- 
tain cases,  so  aa  to  repeal  it  by  Imiriication, 
and  therefore  the  anthoritr  of  the  coDuty  to 
sue  Is  not  exelndTa^ 


(CaU  I 

2.  Pol.  Code,  I  8880.  providea  that  tL& 

comptroller  may  direct  a  tax  collector  to  whom 
a  delinciuent  list  has  been  delivered  not  to  pro- 
ceed Further  with  the  collection  of  any  tax  on- 
the  list  amounting  to  more  than  $ift>0:  axB 
that,  if  there  is  do  purchaser  in  good  faith  at  i 
such  sale,  the  collector  must  deliver  to  the 
comptroller  a  certified  copy  of  the  entries  on  I 
the  delinquent  list  relative  to  audi  tax,  vbve- 
upou  an  action  to  collect  the  same  may  be 
brought  in  the  name  of  the  state.    Htld,  that  i 
the  complaint  mast  aver  that  the  property  had  I 
been  once  offered  for  sale,  and  a  failure  to  do 
so  la  not  cured  by  an  averment  that  d^endaat 
had  procured  an  mjunction  against  the  salew 

Department  2.  Appeal  fitom  sopeilOT 
court,  Los  Angelee  oounty;  Walter  Van 
Dyke,  Judge. 

Action      the  people  cf  the  state  against  i 
Ballerlno  and  ofliera  to  reoorer  ddinqoent 
taxes.   There  was  a  Judgment  in  AiTor  of 
the  people,  and  defendant  Ballerlno  appeals 
Reversed. 

Hcwaoe  Allen,  for  appellant   Jamaa  Hc- 
Lachlan,  tor  the  PeoplOb 

DB  HAVEN,  J.  This  action  la  brouilit 
by  the  people  of  the  state  to  reoorer  the 
amount  of  taxes  levied  in  the  your  ISSS  tor 
state  purposes  iq>on  certain  propotr  o<  the 
defendant  BaUoIno,  situate  In  Oie  oountr 
of  Loa  Angeles.  The  amount  ot  the  delin- 
quent tax  exceeds  $300.  Tiie  prayo  (Hf  the 
complaint  is  for  a  Judgment  against  dtfend- 
ant  Ballerlno  for  the  amount  of  audi  tax, 
with  5  per  cent  fbr  delinquency,  and  also  In- 
terest thereon,  "and  for  a  decree  •  •  * 
that  said  real  estate  be  sold  as  provided  Ity 
law,  and  that  out  of  liie  proceeds  at  swdi 
sale  said  tax  so  due  *  *  *  to  said  coun- 
ty •••  be  paid."  Judgment  was  r«- 
dered  In  faTor  of  the  plaintiff  In  accordance 
with  this  prayer  of  the  complaint,  and  the 
defendant  Ballerlno  appeals. 

By  section  1  of  "An  act  prescribing  fl» 
torm  ot  complaints  In  actions  to  recoTer  de- 
linquent taxes,  and  to  authorise  the  brining 
of  suite  therefbr,"  (St  1880.  p.  186,  Bancntft 
Ed.  p.  402,)  It  hi  provided  Uiat  "any  county, 
or  dty  and  county,  where  such  taxes  are  de- 
linquent may  sue  In  Ite  own  name  for  the 
tecov&ry  of  d^nqu«it  taxes,  wheUier  the 
same  be  for  county,  or  dty  and  county  and 
atato  purposes,  or  taxes,  w  ^ther  ta  them." 
TbB  defradant  contends  that  the  antborlty 
thus  given  to  the  county,  m  dty  and  ooon* 
ty.  Is  exdndve,  and  Uuit  the  people  ni  the 
state  are  not  authorized  to  maintain  sudi 
actions.  We  do  not  tlilnk  this  act  Should 
be  so  conatrued.  Section  3800  of  the  Politi- 
cal Oode  anthorlies  an  action  to  be  broo^t 
In  the  name  at  the  people  of  the  state  to 
reooVer  deUnqnent  taxes  under  cotaln  dr- 
cumstances.  Tills  section  of  the  PoUtlctl 
Code  Is  not  expressly  r^ealed  by  the  later 
act  of  1880,  Just  dtad,  and  there  Is  no  such 
repugnancy  between  that  section  and  the 
act  leferred  to  aa  wBl  Justify  us  In  holding 
tlut  the  latter  repeals  the  farmer  by  Im]^ 
cation.  ThA  remedy  given  by  the  act  of 
1880  is  more  simple,  but  tfasrs  la  nothing  la 
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I  language  which  expresily  or  by  ImpIIca- 
an  deprives  the  people  of  the  state  of  tbe 
?ht  to  maintain  an  action  for  the  collection 
'  delinquent  taxes  under  the  provisions  of 
ctlon  3899  of  the  Political  Code.  The  rem- 
ly  given  by  the  aet  of  1880  is  cumulative, 
id  not  exclusive.  But,  while  this  Is  so, 
e  are  of  the  opinion  that  the  complaint  in 
lis  action  does  not  state  facts  sufllctent  to 
itltle  the  people  of  the  state  to  maictiiln 
is  action  under  section  3899  of  tbe  Politt- 
il  Oode^  Hiat  section  provides:  "3y!H>. 
he  controller  may,  at  any  time  after  a  ilc- 
iquent  list  has  been  delivered  to  a  ct>I- 
ctor,  direct  such  collector  not  to  proceed 
the  ccdlection  of  any  tax  on  Raid  list, 
notmtlng  to  three  hundred  dollars,  furtlier 
lan  to  ofTer  for  sale  but  onoe  any  property 
}on  which  snch  tax  Is  a  lien.  Upon  such 
rection  the  collector,  after  offering  the 
■operty  for  sale  once,  and  there  being  no 
nrchaser  In  good  faith,  must  make  out  and 
sUver  to  the  controller  a  certified  copy  of 
le  entries  npon  the  delinquent  list  relative 

>  such  tax;  and  the  tax  collector  or  the  con- 
oiler.  In  case  the  tax  collector  refiiHips  or 
^gleets  for  fifteen  days  after  being  directed 
-  bring  suit  for  collection  by  the  controller, 
ay  proceed  by  civil  action  In  the  proper 
»tirt,  and  Id  the  name  of  the  people  of  the 
ate  of  Oallfomla,  to  collect  such  tax  and 
NSts."  It  is  very  clear  chat  under  this  sec- 
»D  the  people  of  the  state  are  not  author- 
ed to  commence  an  action  for  the  recovery 
!  the  d^inqaent  tax  tmtU  after  tbe  pro<p- 
"tj  upon  which  the  tax  Is  delinquent  has 
»n  once  offered  tor  sale.  This  Is  made  by 
«  section  a  condition  precedent  to  tbe  right 

>  nwUntatn  bdCIi  an  actiim,  and  It  Is  not  al- 
ged  tai  the  con^lalnt  here  that  tills  condi- 
cn  was  compiled  with,  or  that  the  con- 
oUer  ever  directed  tbe  tax  coUeetor  to  only 
ice  offer  such  propwty  for  sal&  Dm  KTer- 
ent  that  the  defendant  procmred  a  tem* 
tnry  Injunction  restraining  the  tax  cot 
ctor  from  selling  the  jawperty  for  daUn* 
leot  taxes,  and  that  this  Injmictlon  was 
It  dlsHolTed  nntU  May  19.  1890,  does  not 
iw  flie  dfllbct  In  the  complaint  Just  no- 
eed.  Tbe  statute  having  .pweribed  the 
mdlttoni  upon  which  alone  the  state  may 
noceed  by  action,  ttie  perfomauuie  ot  muta 
okdltiims  is  oasMitlal  to  the  rl^t  t»  aaln- 
In  the  action.  Tbe  manner  «t  MOeellng 
,xeB  rests  wllli  the  leglslatiiret  utt  when 
le  I^lalatnre  has  prescribed  13hi  particular 
od^  that  procedure  must  be  foUowed,  nn- 
Bs  U  Is  apparent  that  It  was  mk  Mttirttd 
lat  such  oourse  of  procedure  i^mBA  to  » 
uslve.  OotAety,  Tsx'n,  pp.  18,  aOSn  Ottr 
unden  t.  Allui,  36  N.  J.  Lav.  SNb  Xhls 
indite  was  applied  In  the  eaas  ei  Aople 

Pico,  20  OaL  685.   Section  3  eC  tt*  act 
:  1861  (St  1861.  p.  471)  conlaiMA  ft  b». 
slon  that,  If  the  tax  collector     «to  «ma- 
Shan  fall  to  collect  the  tlnllngipt  taxes 
*   *   by  reason  of  Us  InaUHQr  Id  find, 
Ise  tn  sell  yxostKtr  bdimglng  te  ito  Mbh 


quent.  It  shall  be  the  duty  of  the  district  at- 
torney of  the  county  to  commence  a  civil  ac- 
tion •  •  •  to  recover  the  unpaid  taxi-s;" 
and  the  court  in  that  case,  construing  tills 
language,  said:  "No  right  of  action  or  au- 
thority to  bring  an  action  under  that  act  l3 
given,  except  in  cosos  in  which  the  lax  col- 
lector shall  fail  to  collect  tbe  drUiniuent  tax 
for  tbe  reason  above  mentioned.  The  cotn- 
plaJnt  In  this  case,  although  averring  the  no- 
tion to  be  brought  In  pursuance  of  the  act, 
omits  altogether  to  state  the  fact  of  the 
ftiUure  of  the  tax  collector  to  collect  tlie  di?- 
linqucnt  tax  for  the  reason  above  epwifliil, 
or  fur  any  reason.  Without  such  an  aver- 
ment, the  complaint  shows  no  cause  of  ac- 
tion under  that  act."  And  this  same  rule 
was  attiniied  in  the  later  case  of  IVojile  v. 
Holla. lay.  l>r>  Cal.  .'iOl.  We  think  It  equally 
clear  that  section  8899  of  the  Political  Code 
confers  no  right  upon  the  people  of  the  stale 
to  maintain  such  an  action  as  this  without 
at  least  once  offering  for  sale  the  property 
upon  which  the  tax  Is  delinquent.  In  compli- 
ance with  the  terms  of  that  section.  The 
case  of  Oaliland  v.  Whipple,  39  Gal.  112, 
does  not  conflict  with  this  view.  Section  33 
of  tbe  act  (rf  April  24.  1862.  (St,  1862,  p.  337.) 
under  which  that  action  arose,  coof^ed 
upon  the  district  atlomey  the  general  au- 
thority to  commence  that  action.  . 

The  question  whether  the  citizen  may  l>e 
harassed  and  vexed  by  two  suits  to  recover 
the  amount  of  taxes  levied  for  state  and 
county  purposes  In  one  year  upon  proi>erty 
situate  In  one  countyr-tiiat  Is,  whether  the 
state  can  maintain  an  action  for  its  portion, 
and  Hie  county  a  separate  actltm  (or  the 
amount  levied  tor  county  pnrpoeos,— is  not 
raised  by  the  answer  in  Hits  cauM^  aad  We 
express  no  opinion  upon  it. 

Other  points  wged  by  counsel  tor  ManO- 
ant  are  disposed  «f  adversely  to  his  oonteo- 
tion  In  the  esse  of  County  of  Los  Angeles 
Bsaerinot  M  Fan.  Bep.  329,  OS,<m,)  the  Oe- 
dbrioB  U  wblA  has  Just  hem  tt9d,  a^d  li 
la  miiiifnaaarjr  to  dkcnat  Oain  bsrft  ifvOg- 
msBt  mi  oBdtar  liayat'Sid. 


We  concur: 
GERALD,  J. 


XeFARIiAMDv   J.|  BTTS. 


PULTON  V.  JANSEN  et  aL  (No.  19,130.) 
(Sopr^e  Oonrt  of  OalifomlB.  Oct.  8,  1893.) 
flnuuiio  Ferforuancb  — Fatldhb  to  Show  Vaxt 

PBBrOHUAKOS— ST1.TCTB  OV  FaAUCS. 

Plaintiff,  who  purchased  land,  paying 
part  cash,  the  balance  payable  witliin  a  year, 
nnder  oral  agreement  that  he  rHouM  have  a 
deed  thereof  on  final  payment,  cur  wood  on  the 
land  for  fuel,  bat  never  entered  into  i)os5e»- 
llaB.  Befrn  the  year  endred,  hia  grantor 
oonvejed  the  land  to  defeodaata,  who  verbally 
agreed  to  carry  out  his  contract  with  plaintiff. 
Hrld  an  iiisiit'icient  part  performance  by  plain- 
tiff to  warrant  a  decree  compelling  defanoants 
to  aooTsr  the  land  to  itfalntMf. 
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Oommlssloners'  decUon.  Department  1. 
Appeal  from  miperlor  court,  Los  Angaia^ 
oounty;  WlUlam  P.  Wade^  Judge. 

Actum  by  Joseph  Fulton  against  OhrtstiAn 
Jansen  and  others.  Judgment  for  plain tUf. 
Def^dantB  appeal  Reversed. 

B.  O.  Bower  snd  Reymert  &  Orflla,  for  ap- 
pellants. A.  B.  Metcalfe,  tor  re^oudait 

SBARLS,  a  Hits  acUm  was  bzonght  by 
the  respondent  to  enforce  tbe  specific  per- 
formance of  a  contract  to  conrey  certain 
real  property  dtnate  In  the  county  of  Los 
Angles.  Plaintiff  Iiad  Judgment,  fran  which, 
and  from  an  order  refusing  a  new  trial,  de- 
fendants appeaL 

The  findings  of  the  court  show.  In  sub- 
stance, that  on  the  13th  day  of  October,  1880, 
<»te  Jason  Brown  was  the  owner  of  the  land 
In  dispute,  and  certain  other  land  of  whidi 
It  was  an  undivided  part.  l%at  snld  Brown. 
In  the  presence  of  defendants,  and  upon 
the  land,  pointed  out  to  plaintiff  certain 
boundaries  defining  tbe  northerly  portion  of 
the  tract,  which  he  offered  to  sell  to  plain- 
tiff, and  plaintiff  agreed  to  buy,  for  ¥450,— 
$200  in  cash,  and  the  remaining  sum  at 
$250  in  one  year,  without  interest;  a  deed 
to  be  executed  and  delivered  when  tiie  final 
payment  'was  blade.  Fulton,  the  plaintiff, 
paid  the  $200  to  Brown  on  the  following 
day,  and  recdved  a  receipt  therefor  from 
Brown.  One  hundred  dollars  of  the  amount 
so  paid  was  borrowed  from  CSuistlan  Jan- 
sen, for  wlilch  plaintiff  gave  a  promissory 
note  pt^rable  within  18  months,  with  Inters 
est  PlaJntlfl  Uved  In  a  house  near  said  land, 
up(m  which  he  entered,  and  thereafter  cut 
wood  upon  It,  and  removed  It  to  his  house, 
where  he  used  It  tor  fuel.  Deftodants  and 
plaintiff  were  at  the  time  Intimate  Mends, 
and  thQy  were  present  consulting  and  ad- 
vlfllng  In  relatbai  to  tbe  purchase^  On  the 
Btb  of  Novembw  following,  Brown  con- 
veyed tha*whole  tract  of  land,  Includtaig 
that  sold  to  plaintiff  herehi,  to  th?  defend- 
ants, they  agreeing  on  th^r  part  that  th^ 
would  carry  out;  with  plaintiff.  Brown's  con- 
tract to  convey  to  him.  Plaintiff  taidered 
flie  residue  of  tbe  pundiase  money  to  de- 
fendants, and  demanded  from  them  a  con- 
veyance, which  was  raised.  The  agree- 
ment of  Brown  to  convey  to  plaintiff,  and 
that  of  d^emdants  to  carry  out  the  same 
contract^  were  verbal,  and  no  memorandum 
or  agreement  In  writing  was  made  or  bad. 

Tha  Important  questions  in  the  case  are 
these:  (1)  The  contract  between  Brown  and 
Fulton  being  fcv  the  sale  of  land,  and  not 
b^ng  In  writing,  was  there  sudi  a  part 
perfbrmanoe  as  to  take  the  case  out  of  the 
statute  of  fraudsT  ^  If  not,  does  the  caae, 
as  made,  devdx^  such  a.  state  of  facts  as 
to  raise  a  resulting  or  a  constructive  trust 
in  fiiTor  of  plaintiff  which  will  support  the 
decree?  Tbe  only  evidraioe  under  this  head 
toids  to  prove  ^lat  the  plaintlfl  paid  part 
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of  the  purchase  price,  and  used  tbe  land  In 
question  so  far  as  to  cat  and  remove  from 
it  stovewood  (but  how  mudi,  or  at  how  fre- 
quent Intwals,  or  fbr  how  lone  &  polod. 
does  not  appeaii  for  family  use.  This  flOlt 
tax  short  of  making  a  esse  tor  qtedflc  p^ 
formance.  Forrester  v.  Mores.  64  OsL  25, 
28  Pac.  Rep.  107.  No  Improvements  wane 
made  npmi  the  property  by  plaintUC  Tbe 
evidence  did  not  show,  and  the  court  did  not 
find,  that  plaintiff  entered  into  possesalon  of 
tihe  property.  In  Forrester  v.  Flores,  supra. 
It  was  said:  "It  Is  imly  whoe  tbe  payment 
is  accon^anled  by  a  change  of  possession  in 
the  land,  or  the  ezp«iditnre  of  money  upon 
it  on  the  ftdth  of  the  onl  agreement,  and 
where  the  failure  to  perform  by  the  vendor 
would  work  a  gross  fraud  upon  tbe  vendee, 
that  a  court  of  equity  will  decree  q>edfic 
performance  by  compelling  the  execidlon  of 
a  deed.  Story,  Bq.  Jur.  |  7SL  For  money 
paid  under  an  Invalid  contract,  the  party 
who  pays  has  an  adequate  r^nedjy  at  law." 
It  Is  concluded  that  there  can  be  no  ipedfie 
performance  of  the  oral  contract  to  convey 
decreed  upon  the  ground  at  sucb  psit  per- 
formance as  is  shown  In  this  case. 

Kesulting  trusts  and  constroctlve  trusts  are 
such  as  arise  by  <^>eraHon  ot  law,  and  are  by 
our  Otvll  Codev  I  2217.  denDnUnatad  '^vol- 
untniy  trusts."  Resulting  trusts  are  such  as 
arise  whm  the  legal  estate  In  property  li 
transferred  or  conveyed,  but  the  luteeat  ap- 
pears,  orit  is  inferred  frmn  the  tama  of  the 
disposition,  (V  from  the  accompanying  tacm 
And  drcumstances,  that  ttie  beneadal  Intei^ 
ost  to  not  to  p.^!Hi  to^  or  be  enjoyed  vrt^  the 
lesHl  title.  B^amlUsr  examples  of  this  ebar- 
aoter  of  trusts  are  (jaaes  where  propoly  Is 
conveyed  by  will  tx  deed  npm  trusts,  bat  no 
trusts  are  In  faot  declared,  or  where  the 
trust,  althoui^  In  fact  dedsred,  has  failed, 
or,  where  attempted  to  be  declared,  ih« 
declaration  of  trust  Is  so  imperfect  that  it 
cannot  be  carried  into  effect  An^4l^^^■  ex- 
ample of  a  resulting  trust  ooeors  where  a 
conveyance  of  property  Is  made  to  A.,  the 
price  w  consldenUloD  being  paid  by 
whereupon,  according  to  wdl-eettled  prln- 
CLs^  In  eqnlty,.A  takes  the  title  tat  trust  tat 
B.  Pom.  Bq.  Jur.  1  1087;  Hidden  v.  Jordan, 
21  GaL  88;  Bayles  v.  Bsxter,  22  OsL  61& 
Gases  of  this  diaractw  are  not  within  llie 
statute  of  frauds,  and  may  be  proved  and 
disproved  by  parol.  In  order  to  raise  such 
resulting  trust  by  payment  of  the  purchase 
money.  It  Is  essential  that  tho  paymmt  be 
actually  made  by  the  beneficiary,  or  that  an 
abscAute  obllgatlott  to  psy  dionld  ba  Incurred 
by  him,  'las  a  part  of  the  original  trasactton 
of  purdtase,  at  or  before  tha  time  of  the  con- 
veyanoe.  Mo  subsequent  and  oitilrely  Inde- 
pmdent  contract  InterventiMi,  or  paymeut 
on  his  part  would  raise  any  resnlting  trust" 
Pom.  Bq.  Jur.  1 10S7.  Where  a  par^  only, 
of  Ihe  purdiase  money  Is  advanced  hy  B., 
under  like  drcumstanoes,  a  resulting  trust 
pro  tanto  arises,  and  an  aUegsiUoa  of  such 
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rust  In  a  whole  tract  or  parcel  of  land  does 
ot  preclude  proof  of  a  trust  In  a  part  there- 
f.  Osborne  v.  Endioott.  6  CaL  149.  lUs 
Thole  theory  assumes  that  the  conreranoe  to 
L.  Is  made  with  tbe  knowledge  and  consent, 
spresa  or  implied,  of  B.,  who  pays  the  price, 
bat  the  whole  transaction  Is  in  pursuance  of 
common  understanding  or  arrangement. 
If  the  conreyance  is  taken  by  A.  secretly, 
ontrary  to  B.'s  wishes.  In  violation  of  a 
uty  owed  to  him,  or  In  fraud  of  his  rights, 
iie  trust  which  arises  In  B.'s  favor  Is  not 
Efsniting,  but  Is  a  constructJTO  trust."  Note 
>  Bectlon  1(37,  Pom.  Eq.  Jar.,  and  cases 
la-e  cited.  And  it  matters  not  whether  the 
onreyance  be  taken  to  one  or  sereral, 
rtaether  jointly  or  severally,  the  trust  results 
}  the  man  who  advances  the  piux^se 
loney.  Constmotive  trusts  arise  In  tbat 
lass  of  cases  wh^e  there  is  no  intention  (tf 
le  parties  to  create  a  trust,  and  usually 
ontrary  to  the  Intention  of  the  party  bold- 
ig  tiie  legal  title,  and  where  there  Is  no  ex- 
resB  or  Implied,  written  or  verbal,  declara- 
(m  of  a  tmst  "They  arise  when  the  legal 
tie  to  property  Is  obtained  by  a  person  In 
lolatlon,  express  or  implied,  of  some  duty 
wed  to  the  one  who  Is  equltebly  entitled, 
ad  when  the  property  thus  obtained  Is  held 
1  hostlUty  to  his  beneficial  rights  of  owner- 
Mp."  Pom.  Bq.  Jar.  1  1044^  In  most  cases 
f  constructive  trust,  pure  and  simple,  an 
lemeut  of  fraud,  actual  or  conatnictlTe,  Is 
i«  basis  npon  which  the  trust  Is  founded. 
Iqulty  sometimes  proceeds  upon  the  maxim 
lat  an  intention  to  fulfill  an  (^ligation 
loold  be  imputed,  and  assumes  that  the  por- 
tiaser  Intended  to  aot  In  pursuance  of  his 
duclary  duty,  as  in  case  of  a  trustee  who 
ses  trust  funds  to  pay  for  property  pur- 
tiased  In  his  own  name,  though  no  doubt 
1  many  such  cases  the  Intention  Is  to  tIo* 
Lte  duty. 

From  the  foregolns  brl^  definitions  of  re- 
nltlng  and  constrnotlre  trusts,  it  becomes 
pparent  that  the  facts  ot  the  present  case, 
i  found  by  the  court,  and  Che  evidence  com- 
Ined,  causes  It  to  fall  wlthJn  tlie  principle  of 
resulting  trust  The  plalntlfC  in  effect 
aid  $200  of  the  purchase  price.  Altbou^ 
t  the  date  of  payment  It  was  Intended  as  a 
ayment  pro  tanto  for  ttie  land  for  which 
e  bad  contracted,  yet  when  ttie  defendants 
iibsequently  purchased  the  whole  tract,  and 
greed  to  convey  to  plaintiff  that  portion 
rhich  he  had  agreed  to  purchase,  this  sum 
ras  deducted  from  tbe  price  paid,  thiis 
irtually  placing  plaintiff  in  the  position  of 
ne  who  advanced  a  portion  of  the  pur^ 
base  moo^.  W«  have  said  the  facts  as 
jund  by  the  court  and  the  evldeooe  oom- 
Ined  show  tills  omdltlon  of  things.  Un- 
vtunateiy,  however,  for  this  thec»7,  there  Is 
otblng  either  In  the  complaint  or  in  tlie 
odlngs  to  sui^pt  it  According  to  the  com- 
lalnt,  plaintiff  made  a  purotmse  of  a  tract 
t  land,  paid  part  of  the  purchase  money, 
Dd  was  to  pay  the  residue  within  oaa  year. 


Tmdor  then  stdd  the  land  to  defend- 
ants, who  had  full  notice,  and  refused  to  con- 
summate the  transaction  and  convey  the 
property,  wherefore  he  seeks  the  specific  per- 
formance of  tiie  contract.  The  flndlags  show 
tiMUt  the  contract  was  verbal,  and  fall  to 
flbow  such  part  performance  as  to  authorize 
a  decree  for  specific  performaince.  There  is 
nothing  averred  In  the  complaint  or  found 
by  the  court  which  places  the  defendants 
in  a  different  position  from  that  which  the 
original  vendor  would  have  occupied  bad  he 
not  conveyed.  The  evidence  tends  to  show, 
not  that  defendants  are  liable  as  piu-chasers 
with  notice,  but  tlmt  by  virtue  of  having 
adv.ineed  a  portion  of  tJie  purdiase  price, 
plslntiif  acquired,  as  against  tbem,  a  rlglit 
not  Inherent  In  him  as  a  purchaser,  bat 
wMch  equity  gives  to  him  by  virtue  of  his 
relation  to  the  defendants,  and  devolve  up- 
wx  tibe  latter  a  duty  not  arising  in  their  cbar- 
acter  of  purchasers,  but  growing  out  of  the 
fact  that  in  making  sucb  purcbase  they 
availed  lliems^ves  of  the  money  paid  by 
plaintiff,  out  of  which  a  new  relation  sprang, 
Tla.  tbat  of  trustee  and  beneficiary,  or  a  re- 
sultinjf  trust  In  favor  of  plaintiff.  This 
new  relation  being  foreign  to  anytblng  con- 
tained in  the  pleading  or  findings,  we  are  not 
authOTized  to  lnT<^e  It  even  in  aid  of  the 
Jtidgmant  The  order  and  Judgment  appealed 
from  should  be  reversed,  wltb  iMve  to  the 
plaintiff  to  amend  his  complsint;  U  he  shall 
be  so  advised. 

We  concnr:  TBMPLB,  a;  BBLGHBR,  C. 

GAROUTTE  and  McFARLAND,  JJ.  For 
tbe  reasons  given  In  the  foregoing  opinion 
the  JudgmcBit  and  <ffder  appealed  from  are 
reversed,  wlQi  leave  to  the  plaintiff  to 
amend  his  complaint  If  be  shall  be  so  ad- 
vised. 

BABBISONv  1.  I  ooDCur  lo  th«  Jndgment 


BEBD  et  al.  v.  NORTON.   (No.  1»,127.) 
(Snpnune  Court  of  California.    Oct.  6,  1893.) 

HSOUSICB'  LiBNB— BRFORCBlfSKT— PlBADIHO 

ISO  Paoor. 
Where  the  complaint  in  an  action  to 
foreclose  a  mechanic's  Ilea  alleges  tbat  there 
was  DO  contract  between  the  owner  and  the 
person  who  erected  the  bollding,  there  can  be 
no  judgment  on  proof  tbat  there  was,  and  it  is 
error  for  the  court,  on  finding  the  Utter,  and 
without  an  amendment,  to  render  Judgment 
for  plaintiff  to  the  extent  of  25  per  cent  of  the 
contract  price,  which  the  owaer  failed  to  keq> 
back,  as  required  by  the  statute. 

Department  2.  Appeal  from  superlw 
court  San  Lois  Obispo  county;  W.  B.  Cope, 
Judge. 

Oons<^dated  actions  by  O.  H.  Reed  and 
others  against  Thomas  Norton  and  another. 
From  a  Judgment  for  plalntiCFs,  and  an  order 
denying  a  new  trial,  defendant  Norton  ap- 
peals. Affirmed  In  part,  and  reversed  in  part 
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Wm.  ShlpBV  mnd  GhrnvM  ft  Onrea,  for 
4»pdlant  J.  M.  WUeoKon,  for  nspondenti. 

McFABLAND,  J.  nils  Is  a  cOD(oUdattoD 
Of  eight  actkna  to  foredow  Ueu  under  the 
mecfaanlc'B  Um  law  against  defotdsnt 
Thomas  Norton,  the  owner  of  the  building 
In  question,  and  Thomas  Hdm,  original  con- 
tractor. Judgment  trait  fw  aU  the  itUdn^ 
ttOe  except  Knight,  and  Morton  arorals  from 
the  judgment*  and  from  an  order  daiylng  his 
motion  Cor  a  new  trlaL 

The  case  was  htf«  on  a  former  appeal.  90 
OaL  080,  26  Fac  Bep.  767,  And  27  Pac.  Re^ 
428.  At  that  time  the  Mai  court  had  held 
that  the  written  contract  between  Nwton 
and  Hdm  was  rold  for  want  of  proper  rec- 
ordation, etc.,  and  had  glren  Jw^moit  for 
plalntllb  for  Uie  fdll  amount  ot  their  dalms, 
whldi  amount  esuoeded  2B  ver  cent  oi  the 
contract  price.  On  that  appeal  this  court 
held  that  errors  had  been  committed  with 
respect  to  two  of  the  liens,  (those  of  Smith 
*  Walte  and  Knlght.)  but  It  also  held  that 
the  court  bdow  med  In  finding  that  tin 
written  contract  between  Norton  and  Helm 
was  ToU,  and  for  these  reasou  the  Judg^ 
ment  was  rerersed.  In  the  oplnkm  ft  was 
said  that  Nortm  did  not  retain,  for  86  da^a, 
25  per  emt.  <tf  the  contract  price,  and  that 
"he  la  respmwlUe  to  that  ertent,  but  no  fur^ 
ther,  to  those  iriw  mske  good  their  dalm  to 
It"  But  thm  was  no  pt^t  raleed  or  decided 
as  to  the  snffldency  of  the  complatnts,  as 
they  then  stood,  to  sustain  Judgments,  upon 
the  theory  that  there  was  a  valid  written 
contract  between  Nwton  and  Helm.  As  a 
fbet  the  complaints—all  except  that  of 
Schwarts,  Beebee  A  Oo.— expres^  aver  that 
there  was  no  contract  betweai  Nortm  and 
Helm.  The  aTerments  are  that  the  last- 
named  persons  did  sign  a  written  contract 
by  which  Helm  was  to  construct  the  build- 
ing tar  $5,600,  bat  that  neither  the  contract 
nor  a  memorandum  thereof  was  recorded  be- 
fore the  wwk  was  commenced,  or  at  any 
time;  and  that  Helm  was  merely  the  "agent" 
of  N«ton,  and  as  such  ag«it  bought  the  ma^ 
terlals  for  which  the  liens  wwe  filed.  When 
the  remittitur  went  down  after  tiie  first  ap- 
peal the  complaints  were  not  amended  so  as 
to  arra-  a  ralld  otmtract  between  defendanto 
Nortra  and  Helm;  but  for  ttie  purpose  of 
further  fortifying  the  original  positirai,  that 
there  was  no  such  ralld  oontiact,  each  of 
the  eomplalnto  was  amended  by  adding 
thereto  a  dauss  aTerrlng  tlult  **sald  defend- 
ants mutually  agreed  to^  and  did,  abrogate, 
cancel,  and  annul  said  contract;"  that,  after 
wwk  had  been  commenced,  Norton  filed  In 
the  recorder's  office  "what  purported  to  be 
a  memwandum  thereof,  but  which  was  not 
a  memorandum  ot  the  same;"  and  that  Ooy 
merdy  conoUred  t^etber  to  pretend  diat 
the  contract  ixice  was  only  $5,500,  whereas 
the  reasonable  Tslue  of  the  materials  and 
labor  was  t&*00a  At  the  trial  respondeirts 
Srst  Introduced,  orer  the  ofajsctloB  and  as- 


eeptlon  of  appellant,  the  written  eootract  be- 
tween Norton  and  Hdm,  ukd  tbiax  Imme- 
diately Introduced  the  ssld  Hdm  as  a  wtt- 
noM.  who  testified  snbstantlaUy  that  the 
contract  was  a  mere  ibam;  that  Norton  was 
to  *'mn  tho  Job^"  and  he  (Helm)  was  **to 
work  on  It  by  the  day;"  that  be  ^'signed  the 
contract  In  evldaiioe  mercdy  as  a  guaranty 
that  Norton  would  have  a  pnqper  Job  done;" 
and  that  he  (H^)  *^ierer  employed  any- 
body to  do  anything  on  this  buUdlng," 
"never  hired  a  man  nor  discharged  a  man." 
and  "did  not  buy  any  of  the  lumber  that 
went  Into  the  buOdUig.'*  But  the  ooort 
found  that  there  was  such  a  contract,  and 
that  a  memocaadnm  thoeof  was  recorded: 
that  Nwton  and  Helm  did  not  conspire  to 
abrogate  and  annul,  and  did  not  abrogate 
and  annul,  said  contract;  that  "aU  of  said 
plaintiffs,  and  thetr  serersl  asdgnors,  at  all 
times  while  they,  and  each  of  tbem,  were 
furnishing  materials  for,  and  performing 
labor  upon,  said  building,  treated  said  con- 
tract between  said  N<ttt(»  and  Hdm  as  nUd 
and  snbslsdng;"  that  th^  made  thebr  con- 
tracts  for  materials  and  labor  with  said 
Hetan  IndlTldaally.  not  as  ^^sgent;"  that  **st 
no  time  during  the  erection  and  constroctfon 
of  said  building  was  defendant  Hdm  other- 
wise connected  therewith  than  as  contractor, 
as  aforesaid;"  and  that  the  plalntlfEi,  under 
said  contract,  are  entitled  to  liens  "for  the 
payment  to  each  of  a  pro  rata  pardon  of  ttie 
sum  of  $1,876."  which  Isat  sum  Is  26  pet 
cent  of  the  ssld  contract  prios  of  96,60a 

We  do  not  see  how  the  judgmoit  can  be 
affirmed  without  violating  weU-eettied  prin- 
ciples. "A  plaltttlfl  most  reemr,  tf  at  an. 
upon  the  cause  of  action  set  oat  in  the  com- 
plaint ud  not  upon  some  otber,  wlileh  may 
be  derdoped  by  the  prooiiL"  Himdran  v. 
Goox,  61  OaL  161.  *frhe  ooDseqaoioe  of  a 
variance  betweoi  the  aTerments  In  a  {deed- 
ing and  the  proof  are  the  aame  nndv  our 
system  of  practloe  sa  at  cwnmmi  law,  ex- 
^pt  that  they  may  bs^  to  a  great  extrat  ob- 
viated by  amokdmento  to  pleadings,  whldi 
are  allowed  wttti  great  liberality.**  Stoat  v. 
Sbuster,  28  OaL  66.  See,  also,  Jobnsmi  v. 
Moss.  46  OsL  616;  Ooss  v.  Strellta,  64  OsL 
641.  In  the  oonqphUnts  In  the  esse  at  bsr 
the  respmidents'  causes  of  action  are  based 
upon  avermoite  of  facts  which  the  finding* 
Bhow  not  to  be  true;  and  the  judgment  to 
based  upon  facts  which  are  denied  tn  the 
compiaints.  The  allegata  and  probata,  as 
shown  by  the  findings,  do  not  agree.  In  an 
action  to  enfcHre  the  lloi  of  a  medianic  or 
material  man.  the  complaint  must  abow, 
either  that  the  building  was  constructed  un- 
der a  valid  statotory  contract  or  that  It 
waa  not;  and  a  complaint  upon  the  on* 
theoT  win  not  warrant  a  Judgment  rendered 
upon  the  other.  In  their  complaints  re- 
spondoito  allege  the  facts,  and  go  upon  tiie 
theory  "Out  there  waa  no  eimtraet^  that  tti^ 
dealt  directly  with  the  owner  of  the  bonding, 
and  that  he  Is  liable  toe  tte  wbole  of  tbeir 
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alniA.  Tbe  conrt  finds  and  proceeds  npon 
le  theory  that  these  aTermenta  of  respond- 
Its  are  not  trne,  that  tbere  was  a  vblSA 
intract,  and  that  respoDdents  dealt  directly 
1th  Helm  as  contractor,  and  not  with  Nor- 
<n.  The  jnd^ent  must  therefore  he  re- 
^rsed.  Upon  the  theory  on  which  It  was 
indered.  the  complaint  does  not  state  facta 
tffident  to  constitute  a  canae  of  action.  The 
«pondent8  Schwartz,  Bee  bee  &  Oo.  arer  In 
lelr  complaint  that  they  sold  the  materials 
ir  which  they  claim  their  Hen  directly  to 
le  appellant,  Norton,  and  contracted  with 
Im  povonally.  Hie  court  finds  this  aver- 
ent  to  be  true.  It  also  finds  all  the  other 
sues  as  to  the  liens  of  these  respondents  In 
leir  favrar;  and,  as  there  Is  a  fair  conflict  of 
ridence  as  to  these  issues,  the  judgment,  so 
ir  aa  It  relates  to  these  respondents,  should 
land.  The  judgment  and  order  denying  a 
ivr  trial  are  reversed,  and  the  cause  re- 
anded,  except  as  to  that  part  of  the  judg- 
ent  which  Is  In  fsTor  of  respondents  L. 
:bwartz,  W.  L.  Beebee,  and  A.  Jones,  and, 
I  to  said  last-named  respondents,  the  judg- 
ent  and  order  appealed  from  are  affirmed. 

We  concur:  DB  HAVEN,  FITZOBBr 
U>,  J. 


HUNT  T.  WAKD.   (No.  19,152.) 
lupreme  Court  of  California.    Oct.  6,  1893.) 

CoBFOSATiOKe— Liability  or  Stockboldebs— 
Limitation  or  Aotions. 
L  Thoufh  uDder  the  general  rule,  aa  ex- 
■essed  in  the  title  of  the  statute  of  limita- 
>ns,  (Code  Civil  Proc.  Si  S12-363,)  actions 
ld  be  commeoced  witbin  the  prescribed  pe- 
Dds  "after  the  cause  of  action  has  accrued," 
'Ctiou  359  declares  that  the  title  does  not  af- 
<A  actions  against  stockholden  of  a  corpora- 
yn  to  enforce  a  liability  created  by  law,  but 
lat  such  actions  must  be  brousht  within 
iree  years  after  "the  liability  was  created," 
id  therefore  an  action  against  a  stockholder 
enforce  his  liability  for  a  debt  of  the  cor- 
tration  cannot  be  brought  after  three  years 
'ter  the  debt  was  created,  even  thouga  no 
LUK  of  action  may  have  accrued. 

2.  This  is  not  affected  by  the  clause  of  the 
>nBtitutioa  declaring  the  liability  of  stock- 
>IderB  of  corporations,  since  the  statement  of 
right  in  the  constitution  is  always  subject  to 
aaonable  statutory  limitations  of  the  time 
itlun  which  it  may  be  enforced,  unless  the 
institution  itself  otherwise  declares. 

deparlmeot  2.  Appeal  from  superior 
lurt,  Los  Angates  county;  Walter  Van 
yke.  Judge. 

Action  by  Scim  W.  Hunt  against  Edwin 
^ard.  From  a  Judgment  tor  plalntlfl,  and 
1  order  denying  a  new  trial,  defendant 
)peala.  Beversed. 

Lee  ft  Bcott,  for  appelant  Wells,  Mon- 
>e  ft  Lee,  for  reqtondrat 

licFABLAND,  J.  Action  to  recover  ot 
tfendant,  Ward,  his  proportionate  ahars  of 
le  alleged  Indebtednees  of  a  corporatiMi  In 
blah  he  was  a  stockholder.  Judgment  went 
r  plalntlfl,  from  which,  and  from  an  ox^ 


der  denying  a  ncnv  trial,  said  dafiiadant  ap- 
peals. 

Appellant  contends,  among  otber  things, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  canse  of  action,  and 
that  the  action  Is  barred  by  section  359, 
Code  CiTll  Proc.  It  la  arerred  in  the  com- 
plaint that  on  February  20,  1888,  a  certain 
corporation  called  the  Exchange  Block  Com- 
pany made  and  delivered  to  re^>ondent  Its 
promissory  note  for  $7,500,  payable  one  yenr 
after  date,  with  12  per  cent  per  annum 
Interest,  and  also  executed  to  respondent  n 
mortgage  on  certain  corporate  property  to 
secure  said  note;  that  afterwards  respoml- 
ent  foreclosed  said  mortgage,  and  that  after 
the  sale  of  the  mortgaged  premises  there 
was  a  deficiency  of  $3,291.50,  for  whldi  Judg- 
ment was  docketed  against  said  corporation 
on  January  9,  1891,  and  that  the  same  Is 
wholly  unsatisfied;  and  that  dnring  Oie 
times  mentioned  appellant  owned  such  a 
number  of  shares  of  the  corporate  stock 
as  would  make  his  proportionate  share  of 
said  deficiency  Judgment  $827.50,  for  wblcb 
last-mentioned  sum  judgment  Is  prayed  In 
this  present  acUon  against  appellant  It  will 
be  observed  that  there  Is  no  averment  of  tlie 
time  of  the  Incurring  of  the  Indebtedness  ur 
Uabillty  for  which  the  note  was  given,  or 
{ft  the  nature  of  sucb  Indebtedneas,— the  facts 
upon  whldi  It  was  founded;  the  only  aver- 
ment on  the  subject  being  the  making  and 
execution  of  the  note  and  mortgage.  The 
complaint  basea  tfae  right  to  recover  on  the 
making  of  the  note  and  the  judgment 
against  the  corporation;  but  as  tbe  liability 
of  a  stockholder  Is  a  separate  and  Indei>end- 
ent  one,  commencing  with  and  dependent 
upon  the  original  Indebtedness,  It  la  doubt- 
ful If  the  averments  of  the  complaint  In  the 
case  at  bar  are  suffidoit  Indeed,  such 
averments  were  directly  held  by  this  court 
In  Ttlden  v.  OashwUer,  No.  4,053,  decided 
In  1875,  to  be  Insufficient  In  that  case  the 
complaint  did  aver  that  tbe  corporation  was 
Indebted  to  plalntlfF's  assignor  In  a  stated 
sum  of  money,  and  that  In  «»iaIderation  of 
such  Indebtedness  It  made  Its  promlssoiT 
note,  upon  which  It  was  sought  to  hold  the 
stockholder;  but  the  trial  court  sustained  a 
general  demurrer  upon  tfae  ground  that  the 
liability  of  the  stockholder  was  upon  the 
original  indebtedness,  and  not  upon  the  note, 
and  that  there  was  no  averment  of  facts 
showing  such  Indebtedness.  Tbe  plalntia 
appealed,  and  tfae  appellate  court,  after  n 
most  ^borate  argument,  as  shown  by  the 
briefta  In  the  record,  affirmed  the  Judgment. 
But  as  that  case  was  not  reported,  and  there 
was  no  writtm  opinion  delivered  in  lt,~lt 
being  simply  noticed  In  SO  Cal  668,  und^ 
tbe  bead  of  "Gases  not  Reported,  "^t  can- 
not be  taken  as  known  generally  to  &e 
bar,  and  therefore  should  not  have  much, 
If  any,  weight  as  authority.  We  allude  to 
It  merely  to  show  how  the  conrt  viewed  the 
que«11oB  at  ttiat  time,  and  to  Uluatrate  the 
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poasllde  dancer  vt  niying  upon  ndi  aver^ 
ments  as  those  contained  In  the  complalat 
lu  the  case  at  bar;  and,  as  we  think  that 
app^lant'a  idea  of  the  statute  of  limitations 
is  a  perfect  defense  to  thla  action,  we  pre- 
fer not  to  sa7  more  upon  the  question  above 
suggested,  leaving  Its  final  decision  to  some 
case  In  wlilch  it  must  ueceasarilr  be  deter- 
mined. 

As  the  note  of  the  corporation  Is  alleged 
to  iiave  been  made  on  February  20,  1888, 
the  liability  of  the  stockholder  was  created, 
nnuer  any  yiemf  at  least  as  early  as  the  date 
of  the  note;  and  this  present  action  was  not 
commenced  within  three  years  after  that 
date.  The  statutes  of  limitation  of  this 
state  ore  contained  in  tlL  2,  part  2,  Code 
GItU  Proc.  Si  312-363;  and  the  general  role, 
as  expressed  in  said  title,  is  that  actions  can 
be  commenced  within  the  prescribed  periods 
af  ter  the  cause  of  action  shall  have  accrued. 
But  section  369  proYidea  that  "this  title 
does  not  affect  actions  against  *  *  • 
8to(^oldm  of  a  corporauon  *  *  *  to 
enforce  a  liability  created  by  law;  bat  such 
actions  must  be  tsronght  within  three  years 
after  •  •  •  the  liability  was  created." 
And  It  was  definitely  settled  In  the  cases  of 
Oreen  t.  Beckman*  90  CaL  645,  and 
MoMre  T.  Boyd.  74  GaL  167,  15  Pao.  Bepu 
U70,  that  a  stockholder's  liability  Is  a  "UabUi. 
ty  created  by  law,"  within  the  meaning 
of  said  section  8S8.  We  do  not  see  how 
this  plain,  dear  languace  of  section  35d  can 
be  explained  sway  l^*  any  nUe  or  any  num- 
}xx  of  rules  of  oanstructlon.  There  Is  no 
room  for  the  play  of  into^vtatlon  wheo  the 
language  under  review  leaves  no  doabt  as 
to  Uie  meaning  of  those  who  used  it.  The 
legislatnre,  having  in  former  Mcttoms  ot  said 
title  2  declared  the  general  mle  that  actions 
should  be  commenced  within  the  prescribed 
periods  after  the  accruing  of  the  cause  of 
action,  by  seoldim  859  dellboately  j^vlded 
that  such  rule  shonld  not  apply  to  an  ats 
tlon  against  a  stockluddar  to  enforce  his  lla- 
bllil7  for  his  ^oportlonate  share  of  the 
corporate  debts,  but  that  such  action  shonld 
be  brought  within  three  years  after  the 
liability  was  created.  Of  course,  there  is 
a  clear  and  vide  distbictlon  betmen  the 
creatiim  of  a  llaUUty  and  the  acomlng  ^  a 
cause  of  action  thereon,  and  section  859, 
ex  tndustria,  em^iadses  tnat  distinction.  A 
liability  may  be  absolute  or  contingent;  It 
may  be  unconditional  or  Umttsd;  it  may 
be  j^eemttj  enfiircealde  octUm,  or  there 
may  be  time  given  fOr  its  perCormanoe;  but, 
whatever  its  character,  it  is  created  tha 
consummation  of  the  contract,  act,  or  omis- 
sion by  whldt  the  llaliUlty  Is  Incorred.  It 
the  i^ipdlan!^  before  ttie  matnif  ty  ot  the 
note,  had  sold  bis  stock  to  a  third  pwson, 
Ytho  held  It  when  the  note  matured,  the 
appellant  and  not  the  third  person,  would 
have  been  llabte  as  a  stodtholder;  irtilch 
llluBtraites,  If  llhistratlon  be  needed  of  a  tUng 
BO  plain,  the  meaning  of  the  words,  ''after 


the  liability  was  created,"  as  used  In  said 
section  359. 

It  Is  sought  to  overcome  the  pliUn  lan- 
guage of  the  Code  by  supposing  a  case 
where  the  corporation  had  given  a  note  not 
due  until  more  than  three  years  after  date^ 
and  suggesting  that  In  such  a  case  the 
statute  would  have  run  against  the  stock- 
holders before  the  accruing  of  any  rl^t  or 
action  against  them.  Bat  If  we  assume 
that  in  such  a  cose,  according  to  respond- 
ent's view,  the  stockholders  could  be  sued 
only  iqK>n  the  note,  still  the  situation— call- 
ed by  counsel  "an  anomolons  condition  of 
affairs"— would  be  the  result  of  the  vidnuta- 
ry  act  of  the  creditor  done  in  the  fkce  of 
the  law.  Such  a  condition  of  affairs  wmild 
not  be  the  necessary  outcome  ot  the  law, 
for  the  Oode  gives  the  creditor  amgle  room 
and  time  to  subject  stockholders  to  iheir 
independent  liability  ttx  the  Indebtedness 
of  the  corporation.  But  if  he  chooses  to 
make  a  contract  with  tiie  corporation,  by 
which  Its  payment  of  the  Indebtedness  Is 
postponed  bey<md  the  three-years  limitation 
In  f avOT  of  the  stockholders,  he  stanply  does 
an  act  which  praotieally  mlves  bis  right 
against  the  lattw,~«s8nmlng,  at  oonrse^  that 
his  only  cause  of  action  against  tiie  atoct- 
tuAAera  Is  npca  tiie  note  ot  tiie  corporation. 
It  must  be  remembered  that  the  ri^t  to 
pursue  the  stockholder  at  all  does  not  ^Ist 
at  common  law,  but  Is  solely  tho  creature  at 
the  written  law;  and  tiiat  It  must  be  enr- 
clsed  npott  the  conditions  and  wltidn  tiie 
limits  which  the  writteo  law  prescribes. 
The  Invocation  respondent  of  the  daose 
ot  the  state  constttuttoi  dedaring  tiie  lia- 
bility of  stockholders  of  corporations  does 
not  stragthoi  his  position,  for  the  state- 
ment of  a  ri^t  fai  a  OKistttiitiim  Is  always 
subject  to  reasooable  statutory  Ibnltettoos 
of  tiie  time  tidthln  which  it  may  be  oiAvced, 
unless  otherwise  declared  in  the  oonatitntloo 
itself;  and  three  years  is  certainly  not  an 
nnreasonaUe  period  of  limitation.  We  see, 
therefore,  no  reasw  tot  dtoresardlng  the 
plain  langnage  of  section  859.  We  need  not 
Inquire  into  the  policy  of  tiie  section;  bat, 
as  certlficatee  of  stock  of  many  corporations 
pass  frequently  from  band  to  hand,  it  msy 
weU  be  assumed  tiut  the  legislature  Intmd- 
ed  to  protect  tenqKHraxy  stockholdos  trom 
the  power  of  officers  of  cwporatlims  and 
their  creditors  to  Indefinitely  extend  the 
enforcement  of  liabilities  created  while  they 
happened  to  be  ludders  oC  stadc.  If  tbe 
policy  be  nnwise  or  bad,  It  Is  for  the  legis- 
lature to  change  It 

No  cases  have  been  cited  wlure  the  point 
here  involved  was  bef(«e  the  ooort;  the 
question  Is  res  Integra.  The  ease  nearest  In 
pcdnt  Is  that  ot  Bedlngton  t.  Gtanwdl,  SO 
OaL  68,  27  Pac.  Bep.  40,  whoe  fha  corpora- 
tion bad  gtvra  its  promissory  note  In  cwudd- 
eration  of  a  mutual  open  account  and  tlw 
oonrt  In  oonsldorlng  the  awUcattwi  of  the 
statute  ot  limltatiMi  to  stockbolders,  nsed 
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Us  language:  "Tbe  arerment  as  to  tbe 
nutoal  open  account  In  the  third  amended 
CHnplalnt  If  ot  doobtftil  sofflciencT  to  ex- 
end  the  p^od  of  limitation  evm  against 
he  corporation.  As  to  the  stockholders, 
t  can  have  no  effect  whatev^,  even  though 
affldently  alleged.  The  corporation  had  no 
nore  power  to  extend  the  period  of  limlta- 
lon  as  againat  the  stockholders  a  mutual 
,pen  account  than  by  making  Its  promissory 
lote.  The  llabUlty  of  the  stockholders  Is 
reated  and  exists  by  statute^  It  arises 
rhen  a  debt  Is  contracted  by  tbe  corpora- 
Ion.  It  IB  limited  to  three  years  from  the 
Ime  It  arises,  and  It  Is  settled  In  this 
tate  that  the  corporation  has  no  power  to 
xtend  that  limitation  without  direct  author- 
ty  from  the  stockholdors." 
As  the  foregoing  rtews  are  determinative 
>f  the  case  in  favor  of  appellant  It  is  not 
lecessary  to  discuss  the  admissibility  in  eri- 
Lence  of  the  Judgment  against  the  corpora- 
ion,  or  any  of  tbe  oth^  questions  argued  by 
ounseL  The  Judgment  and  order  appealed 
torn  are  rerersed,  and  the  cause  remanded. 

We  concur:  DB  HATBN,  X;  WITZOER- 
LLD.  J. 


^ANK  or  SHASTA  t.  BOYD  et  aL  (No. 
18,149.) 

Sniveme  Court  of  California.    Oct  5»  1S93.) 

ESTfimb— NOTB  TO  ■  CORFOBATIOS— PLUAme — 

Sham  Answer. 

1.  Tbe  maker  of  a  note  Is  estopped  from 
lenytn?  that  the  payee  ia  or  was  a  corporation, 
ly  his  haring  dealt  with  It  as  aach,  and  re- 
etred  the  consideration  of  the  note. 

2.  Where  it  appears  from  the  copies  of  a 
lote  and  mortgaffe  sued  on,  and  which  are  set 
□t  In  ths  oomplalnt,  that  tbe  action  la  not 
larred,  an  QDveriSed  answer  setting  up  the 
tatute  of  limitatioas,  since  it  admits  the  due 
xecntion  of  the  note  and  mortgage,  Is  properly 
tricken  ont  as  sbam. 

3.  Iq  an  action  on  a  note  made  to  plain- 
IfT,  an  allegation  in  the  complaint  that  plaln- 
iff  is  the  owner  Is  nnnecessary,  and  may  be 
reated  as  snrplosage,  and  a  general  denial 
alsea  do  issue. 

4.  Id  an  action  on  a  note,  an  allegation  In 
he  complaint  that  it  has  not  been  paid  is  ma- 
erial,  and,  when  tbe  eomplaint  is  nnverified, 
he  issue  of  nonpayment  is  raised  by  a  general 
lenial,  so  that  the  answer  cannot  be  stricken 
at  as  sham. 

Commissioners'  dedsloii.  D^nrtment  2. 
Lppefll  from  superior  courts  Laami  county; 
V.  T.  Masten.  Judge. 

Action  by  the  Bank  of  Shasta  against 
ames  T.  Boyd  and  another.  From  a  Judg- 
nent  for  plaintiff*  defendant  James  T.  Boyd 
Lppeals.  Beversed. 

Spenaac  &  Baker,  tor  appelant  Clay 
nr.  Tftylor,  J.  Chadboame,  and  GL  MeCaaakey, 
!or  respondrat. 

VANOUSr,  a  on  Angnt  4^  1884,  Uie  de- 
lendants  made  to  piaifiHff  theAr  joiut  and 
everal  promissory  note  for  the  ■am  of  |3,* 
T,84P.B0.a— 22 


QOOt  payable  two  years  after  date,  and  at 
the  same  time,  to  secure  the  payment  of  said 
note,  executed  to  plaintiff  a  mortgage  on 
certain  lauds  sitoata  in  the  county  of  Uissen. 
This  acti(m  was  oommwced  In  Lassen  coun- 
ty on  July  28,  1890,  to  foreclose  tbe  mort- 
gage, and  to  obtain  a  personal  Judgment 
for  deflcl«U7,  etc  Copies  of  the  note  and 
mortgage  were  set  out  In,  and  made  parts  of, 
the  complaint  The  ccmiplalnt  was  not  resi- 
fled.  James  T.  Boyd,  for  himself  alone,  filed 
and  served  the  fcJlowlng,— an  unverified  an- 
swer: "(1)  That  he  denies  generally  and 
specifically  each  and  every  allegation  thereof 
contained  in  plaintiff's  said  complaint  (2) 
For  a  further  and  separate  and  second  de- 
fense to  plaintiff's  complaint  filed  herein, 
the  said  defendant  James  T.  Boyd,  sllefres 
and  avers  as  follows,  to  wit:  That  plain- 
tiff's cause  of  action  is  barred  by  the  pro- 
visions of  section  837  of  the  Code  of  Civil 
Procedure  ot  the  state  of  California."  Plain- 
tiff's attorney  moved,  on  the  complaint  and 
answer,  to  strike  out  this  answer,  on  the 
grounds  that  It  was  "sbam  and  Irrelevant 
because  the  allegations  of  the  complaint  are 
admitted,"  and  "that  said  answer  is  not  filed 
In  good  faith."  The  court  granted  the  mo- 
tion, and  decreed  a  foreclosure,  to  all  which 
defendant  excepted.  From  this  final  decree 
tbe  defendant  James  T.  Boyd  brings  this  ap- 
peal on  the  JndgmMit  roll,  containing  a  bill 
of  exceptions  showing  the  facts  above  stated. 

1.  Coonsel  for  appelant  contend  that  the 
answer  raised  a  material  issue  as  to  whether 
the  plaintiff  was  a  corporation.  It  Is  to  be  ob- 
served, in  the  first  place,  that  the  defendants, 
having  dealt  with  plaintiff  as  a  corporation, 
and  recdved  from  it  the  consideration  of 
tbe  note,  are  estopped  from  d«iylng  that  It 

j  was  and  is  a  corporation.    Association  v. 
I  Clark.  67  Oal.  634,  8  Pac  Rep.  445;  Oregonian 
i  Ry.  Co.  V.  Oregon  Ry.  &  Nav.  Co.,  10  Sawy. 
I  464,  22  Fed.  R^.  245;  CoweU  v.  Springs 
!  Co.,  100  U.  S.  61;  Close  v.  Glen  wood  Ceme- 
j  tery,  107  U.  S.  466,  2  Sup.  Ct  Rep.  267; 
I  Bigelow,  Estop,  pp.  527-629,  and  cases  there 
i  cited;  Mor.  Corp.  {  750;  Spel.  Corp.  |  44.  In 
the  second  place,  as  a  general  rule,  the  issue 
cannot  be  raised  by  a  general  denial  of  all 
allegations  of  the  complaint,  as  In  this  case. 
Navigation  Go.  v.  Wrl^t,  8  Cal.  S85;  Steam- 
Boat  Co.  V.  Sewall,  78  Me.  167,  3  AtL  Bep. 
181;  Mor.  Oorp-  I  772;  8p^  Corp.  H  46,  47. 
To  say  that  a  plaintiff,  suing  as  a  corpc«a>- 
tioD,  Is  not  a  corpcvatlon.  Is  to  say  It  has  not 
legal  capacity  to  sue,  and  it  Is  said  this  de- 
fense must  be  specially  pleaded;  but  Inas- 
mudi  as  defendants  in  this  case  were  es- 
topped from  denying  that  plaintiff  was  a 
coiporation.  It  Is  unnecessary  to  decide  tbis 
questlOTi. 

2.  It  Is  dalmed  that  tbe  plea  oi  the  stat- 
ute of  llmltatloiis  tendered  a  material  Issue, 
and  therefore  should  not  have  been  strick^ 
out  The  ready  answer  to  this  Is  tliat  on  the 
face  of  the  pleadings  It  appeared  to  be  sham. 
Not  being  verified,  the  answer  wlmlttert  tfea 
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dub  Qxeeotlon  ot  tSie  note  and  mwtgage, 
cofiies  of  which  were  set  oat  in  the  com- 
plaint, by  wblch  It  appeared  tbat  tlie  plea 
was  falabf  the  aotioo  baring  been  commenced 
within  four  yaan  aftv  the  matnrltf  <rf  the 
not& 

8.  It  Is  claimed  that  the  answer  raised  a 
material  Isme  as  to  the  ownership  cC  the 
note,  which  appears  to  hare  been  made  to 
plalntttf,  not  assigned  to  It  Tlie  all^tlcm 
that  the  plaintiff  was  the  ownw  of  a  note 
tbnb  made  was  nnnecesaaiy,  and  tticrefore 
aurploMge.  It  tendered  no  matalal  Issae, 
and  tiie  denial  of  tt  -was  ttamAwe  Imtlennt. 
Oorcoran  t.  Doll,  32  OaL  88;  Weddersfpoon 
T.  Rogers,  Id.  670;  Foorman  Hills,  86  GaL 
110;  Frost  T.  Harford,  40  OH.  16S;  Uonroe 
T.  Fohl.  72  ObL  668, 14  Pac.  Sep.  S14. 
.  4>.  It  Is  claimed  that  Binee  the  complaint 
alleges  that  neltiier  the  Interest  nor  the  prln- 
<dpal  of  the  note  hod  be«i  paid,  the  answer 
mised  a  material  Issne  <m  ttat  all^atlon. 
It  is  weU  settled  In  this  state  that  the  al- 
legation of  nonpayment,  In  a  complaint  on 
a  promtesory  note,  is  material  to  the  cause 
of  action,  as  irtthout  snch  an  allegation  no 
breaA  nC  the  prmnlse  would  appear;  and 
that,  when  the  complaint  is  not  Terllled,  a 
general  denial  puts  In  Issue  every  material 
allegation  of  the  complaint  I  think  the 
answer  In  tfata  case  raised  a  material  Issue  as 
to  payment,  and  therefbre  should  not  have 
been  stddfcen  oat  Priadk  t.  Oaler,  21  Oal. 
71;  DaTanagr  t.  Bggenlioff,  4B  OsL  895;  Wet- 
more  T.  San  E^aaclsco,  44  OaL  800;  Bank  v. 
Chrlstensea,  51  OaL  672.  For  this  error  I 
think  the  Jodgmsnt  should  be  reversed,  and 
the  cavae  remanded. 

We  concur:  8BARL8,  0.t  BBIX3HIIB.  O. 

PBR  CURIAM.  Foe  the  reaaona  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


ADAIR  V.  WHITE  et  al.    (So.  19,117.) 
(Stqmme  Ooort  o^  Galiforcia.    Oct  6,  1893.) 
BoiniDABlBB— BvrosMOB— Appbal. 

1.0a  the  gnestiOD  of  the  location  ot  a 
point  called  for  la  a  patent  and  aurvey,  the 
coort  may  consider  the  field  notes  and  descrip- 
tton  in  the  patettt  of  an  adjoininjr  trnct,  tne 
boondariea  of  the  two  tracts  bt&ng  coincident 
fw  a  distance  of  several  miles,  and  both  hav- 
ing beea  sorveyed  by  the  same  sorvvor  at 
about  the  same  time. 

2.  On  the  question  of  \he  proper  location 
of  a  point  called  for  In  a  larrey  and  patent,  a 
finding  by  Uie  court  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

Department  1.  Appeal  from  supv lor  cotirt, 
Ventura  county;  W.  B.  Cope,  Judge. 

Action  of  ejectment  by  George  M.  Adair 
against  Frank  W,  White  and  others.  From 
a  Judgment  for  defendants,  plaintUt  appeals. 
AfBmwA 

W.  H.  Wilde,  for  appelant  Kadcstock 
A  ih^jthsvO,  for  napeadanti. 


HARRISON.  T.  Ejectment  for  certain 
lands  claimed  to  be  a  part  of  the  Bancfao 
Banta  Panla  y  Saticoy,  In  Ventura  ooanty. 
The  controlllnj;  question  Id  the  case  is  the 
location  of  the  southerly  line  of  the  rancho. 
TUa  line  is  set  forth  in  the  patent  as  fid- 
lows:  After  leaving  station  &  P.  13,  "tbence 
S.  42,  H  B.,  at  30  links  enters  bed  of  Santa 
Clara  river,  course  B.  W.;  at  4  chains,  Inter- 

I  sects  ofTset  of  township  line  in  township  3 
N.,  range  21  W.,  80.50  chains  east  of  oom« 
to  sections  10,  11, 14,  and  16;  at  four  ebaina 
and.  fifty  links  crosses  river,  and  ascends; 

I  thNice,  along  westerly  slope  of  abrupt  hills 
called  'Lom.is  de  Santa  Paula,*  402  dmins, 
to  stake  mailed  *S.  P.  14'  8tatl«Mi.  at  the 
most  southern  i>oittt  of  above-named  hills, 
known  as  the  'Punta  de  la  Lioma.' "  When 
the  cose  was  here  upon  the  ttxmet  apoeal 
(85  CaL  318,  24  Pac  Rep.  663)  tt  waa  said: 
"It  win  be  observed  that  this  line  terminates 
at  the  most  southMn  point  of  the  bills  called 
thQ  'Lomas  de  Santa  Paula,'  which  point 
Is  known  as  the  'Pnnta  de  la  Loma.'  This 
is  the  natural  object  or  monument  and  the 
station  S.  P.  14  was  there  fixed  and  estab- 
lished by  the  oaUa  of  the  patent  If  this 
point  can  be  found.  It  is  only  necessary 
to  run  a  line  from  S.  P.  13  to  S.  P.  14  to 
fix  the  southern  boundary;"  and  the  case 
was  remanded  for  a  new  trial  In  accordance 
with  this  principle.  When  the  cause  came 
on  again  for  trial  In  the  court  below,  tbe 
greater  portion  of  the  testimony  was  direct- 
ed to  establishing  the  location  of  the  point 
upon  the  Punta  de  la  Loma  at  which  S.  P. 
14  had  been  placed,  and  from  the  evidence 
before  it  the  court  found  tliat  this  point  was 
so  located  that  a  line  drawn  from  it  t»  B. 
P.  13  lay  to  the  north  of  the  lands  occupied 
by  the  defendants,  and  thereiq)on  rendered 
Judgment  In  thMr  ftivor.  The  position  of 
station  S.  P.  14,  as  well  as  the  signiflcance 
of  "Punta  de  la  Loma,"  were  questions  of 
fact  to  be  determined  by  the  court  from  the 
evidence  before  it.  There  was  a  sbarp  con- 
flict of  evidence  upon  both  of  these  questions, 
and,  under  the  well-established  rule,  the  find- 
ing of  the  trial  cotirt  thereon  must  be  held  con- 
clusive. It  is  only  where  there  is  no  sub- 
stantial evidence  in  support  of  a  finding 
that  this  court  can  disregard  the  finding  of 
the  trial  court;  and  after  a  careful  examina- 
tion of  the  record  herein  we  are  unable 
to  say  that  the  evidence  before  that  court 
did  not  authorize  tt  to  make  the  findings 
which  It  has  made  upon  both  of  these  qncs- 
tions  of  fact  The  stake  that  had  been 
placed  at  the  station  bad  disappeared,  and  one 
of  the  objects  at  the  trial  was  to  re-estab- 
lish this  monument  Several  sorveyws  wae 
called  as  wftnesses  for  the  respectlTe  par- 
ties for  the  purpose  of  establishing  the 
location  of  S.  P.  14,  and  the  conflict  be- 
tween their  testimony  arises  chiefly  from 
ttie  ocmatructton  glTcn  to  tho  fltid  notes  and 
cans  Qi  the  patent;  tha  ^lintlff  eontisBdtag 
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it  these  notes  call  for  fbe  southernmost 
tnt  of  the  Pnnta,  or  extremity  of  tbe  hills, 
lile  the  defendants  contend  that  the  Ponta 
Itself  designated  as  the  southern  extremity 

the  Lomaa,  or  hUls,  and  that  the  question 

be  detwmlned  was  the  position  on  the 
mta  at  which  the  station  S.  P.  14  was 
Iglnallr  placed.  In  his  field  notes  of  the 
rvef,  which  were  finally  approved  for  the 
uonce  of  the  patent,  the  surreyor  describes 
a  course  from  8.  P.  13  as  running  In  a 
rect  line  "along  western  slope  of  abrupt 
lis  called  'Lomaa  de  Santa  Paula/  492 
alns,  and  to  the  most  southern  point  of 
oTo-named  hills  known  as  the  'Punta  de 
ima,*  "  and  states  that  he  there  "set  stake 
irked  'S.  P.  14;'  -  and,  In  the  patent,  the 
undary  of  the  ranch  upoa  this  course  Is 
scribed  as  "along  we8t»*ly  slope  of  abrupt 
lis  called  'Lomaa  de  Santa  Paula,*  492 
ains,  to  stake  marked  *S.  P.  14'  station, 

the  most  southern  point  of  above-named 
Is,  known  as  the  'Punta  de  Loma.* "  It  thus 
peai-s  that  the  extremity  of  this  course, 
d  the  station  at  which  the  stake  marked 
P.  14"  was  set.  Is  "the  most  southern 
Int  of  above-named  hlUs,  known  as  the 
uuta  de  la  Loma,' "  and  the  literal  con- 
•uction  of  the  language  used  In  Its  descrip- 
in  makes  "the  above-named  hills"  Include 
e  entire  Lomas  de  Santa  Paula,  and  also 
ikes  the  "Punta  de  la  Loma"  synonymous 
.th  the  most  southern  extremity  of  the 
tire  Lomas,  so  that  the  stake  marked 
.  P.  14"  would  have  been  set  at  the  Punta 

the  Lomas,  and  not  at  the  southernmosk 
Int  of  the  Punta.  The  topography  of  the 
ontry  along  which  this  line  extends  Is 
nflrmatory  of  this  construction.  The 
tmaa  de  Santa  Paula  Is  a  range  of  hills 
Ing  to  the  southeast  of  the  Santa  Clara 
rer,  and  terminating  where  they  enter  the 
itn  of  the  Santa  Clara  valley  in  a  prom- 
ent  headland  called  the  "Punta  de  la 
tma."  The  hills  themstdves  are  abnipt  on 
elr  northerly  or  northwesterly  side,  with 
gentle  slope  on  their  southerly  side.  This 
mta  or  southern  extremity  of  the  hills 
M  a  face  of  about  200  feet,  is  oval  In 
ape,  and  abrupt  towards  the  north  near 
e  river,  but  with  a  gradual  slope  to  the 
uth  and  west.  As  the  oourse  itself  runs 
3ng  the  axis  of  the  hills,  or  nearly  so, — 
e  general  trend  of  the  hills  from  the  Punta 
ing  about  N.,  50  deg.  E.,— ft  was  natural 
r  the  surveyor  to  terminate  the  coutse 

the  extremity  of  the  hills;  and  as  he 
slgnated  the  slope  along  which  the  course 
u  as  the  westerly,  rather  than  the  north- 
esterly,  slope  of  the  hlUs,  he  would  also 
.turally  designate  the  extremity  of  the  bills 

which  he  carried  the  course  as  the  south- 
omoet  point  thereof.  His  subsequent  doe- 
nation  of  that  extremity  as  the  "Punta 
>  la  Loma"  wss  only  for  the  purpose  of 
idlng  another  description  to  the  one  which 
I  bad  already  slven,  and  Is  to  be  taken  as 


synonymous  with  It  The  court  was  there- 
fore called  upon  to  ascertain  in  what  point 
of  the  Pnnta  the  station  S.  P.  14  had  been 
placed,  and  was  not  required  to  place  It 
at  the  southernmost  point  of  the  Punta  It- 
self. For  this  purpose  It  was  proper  to  re- 
ceive in  evidence  and  consider  the  field  notes 
and  description  In  the  patent  for  the  ad- 
joining rancho,  Santa  Clara  del  Norte.  The 
boundaries  of  these  two  rancbos  are  colu- 
cident  for  a  distance  of  several  miles,  and 
were  surveyed  by  the  same  surveyor  at 
about  the  same  time,  in  December,  1860;  and 
it  appears  from  the  field  notes  of  the  Rancho 
Santa  Clara  del  Norte  that  the  Santa  Paula 
Rancho  was  first  surveyed,  the  fifteenth 
course  of  the  description  of  the  Santa  Clara 
RancUo  reading:  Thence  "to  stake  marked 
'S.  P.  14.'  a  corner  of  Rancho  Santa  Paula 
y  Saticoy,  on  point  of  hill. known  as  the 
'Punta  del  Loma,'  mark  stake  'S.  G.  N.  4,' 
and  run  along  boundary  of  Rancho  Santa 
Paula  y  Saticoy  through  sandy  bottom."  As 
the  station  S.  O.  N.  4  In  this  rancho  w«3 
identical  with  S.  P.  14  of  the  Santa  Faulii 
Rancho,  it  was  competent  to  show  the  looi- 
tlon  of  S.  P.  14  by  re*8tabUshlng  8.  O.  N. 
4,  in  accordance  with  the  calls  and  monu- 
ments referred  to  In  the  patent  for  this 
rancho.  If  this  station  could  be  thus  re- 
established, it  would  fix  the  place  "on  point 
of  bill  known  as  the  'Punta  dd  Loma' " 
which,  had  been  designated  as  station  "S. 
P.  14,"  and  where  the  stake  had  been  set. 
That  the  evidence  introduced  for  this  pur- 
pose tended  to  locate  S.  C.  N.  4  at  a  point 
from  which  a  line  drawn  to  8.  P.  13  woulil 
exclude  the  land  of  the  defendants  Is  not 
serlomly  controverted,  and  the  finding  of  the 
court  to  that  effect  must  be  accepted  as  de- 
terminative of  the  proposition.  Certain  ex- 
ceptions were  taken  to  the  rulings  of  the 
court  in  admitting  evidence,  but  none  of 
them  are  of  such  a  character  as  to  have 
afTected  the  conclusion  reached  by  the  court. 
The  judgmoit  and  order  are  affirmed. 

We  concur:  PATBRSON,  J.;  McTAR' 
LAND,  J. 


STORKS  V,  STORKB.   <No.  19,066.) 
(Supreme  Court  of  California.    Oct  0,  1893.) 
Husband  akd  Wnrs — Actio^t  foh  Sbparatb  Maitt- 

TSHAItOB— AXIHOVT  AND  AtTOKNBT'S  FsBS. 

1.  In  an  action  hj  a  wife  forpermanent 
support  and  maiutenance,  uuder  Civil  Code, 

il37,  an  order  allowing  alimony  and  attorney'a 
ees  pendente  lite  may  oe  made  without  await- 
ing determination  of  An  latme  raised  by  an  an- 
swer alleiring  ijlaiutiff*B  iDaaaitj',  a&d  praying 
the  appoiutmeut  of  a  guardian  ad  litem  for  tier. 

2.  Id  an  action  by  a  wife  for  mainto- 
nance,  after  an  appeal  had  been  talien  by  de- 
fendant from  ail  order  for  the  payment  of  $t)0 
per  moiith  alimony  and  $^  attorney's  fees,  tlie 
court  made  another  order  reciting  the  fact  of 
appeal,  and  directing  defendaut  to  pay  $350 
"in  lien"  of  the  $50  attomey'B  feea  given  by 
the  first  ordert  "to  soable  her  to  prosecute  said 
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action,"  but  before  notice  of  appeal  from  atich 
second  order  changed  it  bj  striking  ont  the 
provblon  that  it  was  tn  lieu  of  the  $50.  Htid, 
that  the  second  order  was  a  new  order  for  fur- 

£er  attome7'8  fees,  and  Dot  a  change  of  the 
it  order  after  appeal  therefrom. 
8.  In  an  action  by  a  wife  for  permanent 
maintenance,  an  order  that  defendant  pa^ 
plaintiff  S50  per  month  alimony  and  $50  "to  her 
attorney,  '  while  erroneous  in  directing  sach 
paymeot  to  her  attorney,  is  no  ground  for  re- 
Torsal  where  it  appears  that  the  notice  to  show 
cause  why  the  order  should  not  be  made  was 
"to  pay  the  clerk  a  certain  sum  of  money,  to 
be  applied  by  plaintiff  as  counsel  fees,"  amce 
the  durection  to  pay  the  attorney  is  a  elerical 
error,  and  may  be  modified. 

Department  2.  Appeal  from  superior 
court,  Santa  Barbara  county;  W.  B.  Cope, 
Judge. 

Action  by  Yda  Addis  Storke  against  0.  A. 
Storke  for  permanent  support  and  main- 
tenance. From  two  orders  directing  the 
payment  of  alimony  and  attorney's  fees  pen- 
dente lite,  defendant  appeals.  Modified. 

W.  P.  Butcb^  and  C  A.  Stoi^e,  for  ap- 
pellant.  Wright  &  Day,  for  reapondent. 

McFARLAND,  J.  The  plaintiff  brought 
this  actloD  against  her  busband,  the  defend- 
ant, for  permanent  support  and  mainte- 
nance, under  section  137  of  the  CItU  Oode; 
and  on  August  12, 1891,  the  trial  court  made 
an  order  that  during  the  pendency  of  the 
action  defendant  pay  i^lntlfl  $50  p«r  month 
alimony  and  $50  to  her  attorney.  From  this 
order,  oo  the  day  on  which  It  was  made,  de- 
fendant appealed.  Appellant  had  filed  an 
answer  averring  the  Insanity  of  plaintiff, 
and  praying  for  the  appointment  of  a  guard- 
Ian  ad  litem  for  her;  and  the  point  made  by 
appellant  is  ttiat  the  court  had  no  rl^t  to 
allow  alimony  until  It  had  heard  and  deter^ 
mined  the  Issue  of  Insanity.  But  with  re- 
spect to  the  allowance  of  alimony,  the  arer- 
ment  of  Insanity  was  not  different  from  any 
other  arerment  which,  if  proven  at  the  trial, 
would  liave  defeated  respondent's  action; 
and  the  very  purpose  of  alimony  In  such  a 
cass  Is  to  e^ve  support  to  the  wife,  and  en- 
able her  to  etmduct  her  side  of  the  litigation 
pending  the  trial  of  the  issues  made  by  the 
pleadings.  If  the  court  were  compelled  to 
try  and  determine  the  Issues  in  the  case  be- 
fore it  could  allow  alimony,  the  entire  pur- 
pose of  allowing  alimony  "during  the  pend- 
ency of  such  action"  would  be  defeated. 
That  part  of  the  order  which  directs  appel- 
lant to  pay  $50  "to  the  attorney  for  plaintiff" 
la  Irregular;  but  as  the  notice  to  appellant 
to  show  cause  why  the  order  should  not  be 
made  was  "to  pay  the  said  clerk  a  certain 
sum  of  money,  to  be  applied  by  plaintiff  as 
counsel  fees  in  prosecuting  the  action."  It  Is 
probable  that  the  direction  to  pay  the  money 
to  the  attom£y  was  a  mere  clerical  mistake, 
and  we  think  it  a  proper  case  for  a  modifica- 
tion of  that  part  of  the  order,  rather  than  a 
reversal. 

There  Is  in  the  printed  record  what  pur^ 
porta  to  be  another  apipeal     appellant  from 


(CaL 

another  wder  of  ttie  court  made  Angost  14, 
189L  On  ttiat  day  llie  court  made  an  order 
reciting  tho  tact  that  defendant  had  ap- 
pealed from  th©  order  of  August  12th,  and 
directing  that  appelant  pay  respondent 
"to  enalde  her  to  prosecute  said  action." 
This  order,  as  first  entered,  dedared  that 
the  $350  was  "In  lien"  of  the  $50  attorney's 
fee  given  by  the  order  of  Angost  12th;  txit 
four  days  afterwards  the  court  modified  the 
sadd  order  of  August  14th  by  striking  oat 
the  provision  that  the  $350  was  In  Ilea  of 
the  $50.  Nearly  two  months  afterwards— 
on  October  12,  1891— the  defendant  gave  no- 
tice of  appeal  from  the  order  of  Aoguat  14th. 
and  the  point  made  on  thLi  appeal  Is  that 
the  court  had  no  jurisdiction  to  change  the 
order  ot  August  iXiOt  after  an  appeal  bad 
been  taken  thoretrom,  substituting  tSTit) 
for  $50.  But  we  see  nothing  in  the  point, 
because,  before  the  notice  of  appeal,  the 
"lieu"  dause  had  been  stricken  ont  ot  the 
order,  and  it  stood  as  a  new  order  for  fur- 
ther counsel  fees.  We  have  noticed  this 
point  on  Its  merits,  but  It  Is  doubtful  If  thve 
is  any  record  here  which  presents  It 

The  court  below  Is  directed  to  modify  the 
order  of  August  12,  1891,  by  reqtUiing  the 
$50  attorney's  fee  to  be  paid  to  [^alntlff,  and. 
as  thus  modified,  the  order  Is  affirmed,  with 
costs  of  appeal  to  respondent.  The  otder 
ot  August  14th  Is  afilrmed. 

We  ocmcor:  DB  HAVfaN,  J.;  FITZOBB- 
AU>.  J. 

• 

BIASKELL  T.  BARKER.    (No.  19487.) 
(Supreme  Court  ot  GaUfomia.    Oct.  7.  18S3.) 
WaoworDL  Attiohhbiit  —  Wnax  Aofzoir  has— 

iNOOMFUn  LiTT. 

There  can  be  no  recovery  for  the  ma- 
lldoua  suing  out  of  a  writ  of  attachmeat 
against  real  estate  without  probable  cause, 
whan  it  does  not  appear  that  it  was  fuUr  exe- 
cuted, as  required  by  Code  Civil  Proc  {  542, 
and  that  a  copy  of  the  writ,  description  of  the 
property,  and  notice  were  left  with  the  occu- 
pant of  the  property,  or  posted  thereon,  as  well 
as  filed  with  the  recorder  of  the  county. 

Department  2.  Appeal  from  superior  court, 
Lob  Angeles  county:  W.  P.  Wade,  Judges 

Action  by  Jc^  Maskell  against  Charles  H. 
Barker.  Prom  a  Judgment  for  deCmdaat; 
plaintiff  appeals.  Affirmed. 

Hugh  J.  &  Wm.  Crawf<w],  tor  appelant 

A.  M.  Stephens,  for  respondoit 

FITZGERALD,  J.  This  Is  an  sppeal  upon 
the  Judgment  roll  from  a  Judgment  oa  de- 
murrer to  the  complaint  The  action  Is 
for  damages,  and  the  complaint  In  sub- 
stance, alleges  that  the  defendant  maliciously 
and  without  probable  cause  sued  out  a  writ 
of  attachment  against  plaintiff's  profterty, 
and  extorted  from  him  the  mtmey  sued  for, 
upon  a  threat  made  by  defendant  that  If  the 
same  was  not  paid  he  would  cause  the  writ 
to  be  levied  on  cntain  real  property  oC  the 
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DtUf  wUdi  be  was  abont  to  sell,  and 
«br  defeat  ttte  consummation  of  snch 
i;  tbat  the  writ  was  dellTered  for  lerj 
.  constable,  who,  In  obedience  to  Its  com- 

id,  filed  wltb  the  connty  recorder  a  c<^ 
■eoi;  with  a  description  of  said  proper^, 
a  notice  diat  it  was  attached.  It  Is  for- 
■  sUeged  that,  In  consequence  of  these 
I  of  the  defendant  and  tbe  constable,  a 
oa  was  published  In  a  certain  newspaper 
:  said  property  was  attadied.  and  a  slm- 

notlce  was  transmitted  to  the  raiions 
merdal  agencies  of  this  state,  to  llie 
17  of  the  plaintiff's  good  name  and  bnsi- 
I  reputation,  thereby  causing  great  anxl- 
and  distress  of  mind  and  mental  suffer- 
to  his  damage  In  the  sum  of  $6,600. 
complaint  was  demurred  to  on  the 
md.  among  otlieiB,  that  It  did  not  state 
8  BOfflctent  to  constitute  a  cause  of  ac- 
.  The  demurrer  was  sustained  by  the 
%  and  its  ruling  in  this  respect  is  bron^t 
[uestlon  this  appeaL  In  order  to  en- 
>  a  plaintiff  to  recorer  In  an  action  of 
charactOT.  he  must  allege  and  proTe 
:  the  writ  of  attachment  was  executed 
ittachlDg  his  property.  The  alleged  acts 
the  constable  In  this  case  do  not  con- 
ite  a  lery,  within  the  meaning  of  sec- 
542,  Code  CiTil  Proc.  What  he  did 
I  but  a  step  in  that  direction.  *'Lenv- 
a  similar  copy  of  the  writ,  description, 
notice  with  the  occupant  of  the  prop- 
V  If  there  is  one;  If  not,  then  by  posting 
same  in  a  cooq>icaoas  place  on  the  prop- 
'  attached," — was  necessary  to  complete 
levy,  therefwe  indlspnisable  to  the  ex- 
:lou  of  the  writ  The  malicious  suing 
<rf  a  writ  of  attadmient  without  probable 

ie,  without  levying  It  upon  the  property 
be  party  against  whom  it  was  issued,  will 
authorise  a  recorery  by  such  party.  In 
itlon  to  this,  It  does  not  appear  that  the 
>ndant  caused  or  was  connected  in  any 
'  wltti  the  notices  published  and  trans- 
ted,  as  alleged  in  ttie  complaint.  We 

of  the  opinion  that  the  donurrer  was 
loly  sustained.  Let  the  judgment  be  af - 
led. 


'e  coneur: 
M.  J. 


McFAItLAND,  J.;  DB  HA- 


NELMBS  T.  WILSON.   (No.  19,004.) 
;>reme  Court  of  California.    Oct  7,  1893.) 
ux<— TiHK  or  Takikq — Rivibw  or  Etxdsvos 

—  NOSBUIT— EXCBPTIOSa. 

L  Under  Code  CItII  Proc  {  039,  permit- 
appeal  within  s  year  of  entry  or  jadg- 
it,  but  Inhibitins  consideration  of  an  excep- 
to  the  dediion,  a*  b^g  nnsapported  by 
lence,  unless  the  appeal  is  within  00  days 
r  rendition  of  judgment,  the  evidence  can- 
be  considered  on  an  appeal  taken  aftw  the 
lays. 

2.  Error  in  granting  nonstuts  is  an  error 
Bw  which  must  be  exc^^ted  to  that  it  may 
sonsldtfad  M  appeaL 


Oommlssloners'  decision.  Department  2. 
Appeal  fnmi  superior  court.  Lob  Angeles 
county;  William  P.  Wade,  Judge. 

Action  by  Thomas  Nelmes  against  James 
O.  limaon.  Jndgmoit  for  d^endant  Plain* 
tiff  appeslsL  Affirmed. 


Cknild  &  Stanfind,  for  wpella&t 
ft  Rodnuu,  tor  rei^oodent 


JobDSon 


8BARLS,  G.  This  action  Is  brou^t  to 
annul  a  contract  for  the  purchase  of  a  lot 
of  land  in  the  city  of  Pasadena,  coimty  ttt 
Los  Angeles,  entered  into  between  the  as- 
signor of  plaintiff  and  grantor  of  defendant 
on  the  81st  day  ot  August,  1887,  and  to  re- 
corer bac^  so  modi  ot  the  pnrduse  money  • 
as  has  been  paid  on  aoconnt  of  such  contract 
Defendant  answered,  admitting  the  scecu- 
tlon  of  tiie  contract;  and  denying  most  of  the 
other  allegations  of  Oie  complaint  He  also 
filed  a  cross  atmplaint,  asking  for  the  spe- 
dflc  performance  of  snch  contract  and  Judg- 
ment for  the  amount  remaining  due  thereon. 
At  the  trial  a  nonsuit  was  ordered  against 
plaintiff,  and  d^endant  had  final  Judgment 
in  his  favor  as  prayed  for  in  his  cross 
complaint  Hie  appeal  is  from  the  final  Judg- 
ment supported  by  a  bill  of  exceptions. 
Bald  Judgment  was  rendered  February  13, 
1892,  but  not  entered  untU  March  8,  1892. 
The  appeal  was  taken  May  6,  1892,  more 
than  60  days  after  the  rendition  of  the  Judg- 
ment and  within  00  days  of  Its  entry.  Sec- 
tion 939  of  the  Code  of  Civil  Procedure  pro- 
vides that  an  appeal  may  be  taken  from  a 
final  Judgment  commenced  In  the  court  in 
which  the  same  Is  rendered  within  one  year 
after  the  entry  of  Judgment  "But  an  ex- 
ception to  the  decision  or  verdict  on  the 
ground  that  It  Is  not  supported  by  the  evi- 
dence cannot  be  reviewed  on  an  appeal 
from  the  Judgment  unless  the  appeal  is  tak- 
en witiUn  sixty  days  after  the  rendition  of 
the  Judgment"  Under  the  rule  enimclated 
in  Scburtz  r.  Romer,  81  Cal.  244,  22  Pac. 
Rep.  657,  we  are  precluded  from  reviewing 
the  evidence  contained  in  the  bill  of  excep- 
tions for  the  reason  that  the  appeal  was  not 
taken  within  60  days  after  the  rendition  of 
the  Judgment  The  record  fails  to  show  that 
any  exception  was  taken  to  the  action  of 
the  court  In  granting  the  nonsuit  An  error 
In  granting  a  nonsuit  Is  an  error  In  law,  and 
must  be  excepted  to,  or  it  will  not  be  re- 
viewed on  appeal.  Malone  v.  Beardsley,  92 
Cal.  150,  28  Pac.  R^.  218;  F^ishner  v. 
VTaldron,  86  Cal.  211,  24  Pac.  Rep.  1003; 
Warner  v.  Darrow,  91  Cal.  310,  27  Paa  Rep. 
787.  The  findings  are  within  the  Issues  made 
by  the  pleadings,  and  support  the  Judgment 
The  Judgment  appealed  from  should  be  af- 
firmed. 

We  eoDcor:  BBLOHBR.  0.;  TBMPUB,(X 

PBR  CURIAM.  For  the  reasons  given  In 
title  foregiring  t^lnlon  the  Jndgmmt  is  a^ 
firmed. 
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(Bnpnma  Court  ct  G&Iifomia.  Oot  0.  1808.) 
JCoaTOAon  —  PBonnoir  torn  Patmbht  cm  Tum 

ON  MORTOAOB  OB  DbBT  ThBRBBT  SlCirUD— VAp 
UDITT— RevixW  on  APFSAI/— COKTLIOTIKO  ETI- 
BBKO»— Nbw  Tb:ax>  —  MosiT  Faid  tnCDBX  MlB- 
TAu  or  Law. 

1.  Under  Const  ut.  IS.  i  5.  declaring  that 
contracts  obligating  a  debtor  to  pay  a  tax  on 
monej  loaned,  or  on  any  mortgage,  BhaU  be 
T<rid  as  to  anr  interest  specified  therein  and  as 
to  soch  tax,  a  proridon  in  a  mortgags  that.  Id 
case  of  foreclosure,  the  mortgagee  may  include 
therein  all  payments  made  vf  the  mortgagee 
for  *^xea  of  this  mortgage,  or  tiw  money  nere- 
by  Mcured,"  Is  Tidd. 

2.  Whera  the  eridtitee  la  oonfllotiiiff,  Um 
Terdlct  will  not  be  disturbed  on  q>pe^. 

8.  la  an  action  to  foreclose  a  mortgage, 
defendants  claimed  that  alterations  had  Deen 
made  after  execotion,  and  plaintiff  testified 
that  he  went,  immediately  after  the  acknowl- 
edgment, from  the  notary's  office  to  the  re- 
corder's office.  Defendants,  after  judgment 
for  plaintiff,  moved  for  a  new  trial  on  the 
grooad  of  newly-discovered  evidence  that  the 
mortgage  was  acknowledged  at  least  an  hour 
before  it  was  recorded,  and  that  one  P.,  who 
oeenpied  a  part  of  the  office  of  defmdant,  saw 
plaintiff  make  altezatkms  after  acknowledg- 
ment. Bdd,  that  where,  from  the  issue,  de- 
fendants had  reason  to  believe  that  plaintifF 
would  deny  that  the  alterations  were  made 
after  execation,  th^  failed  to  use  dae  diligence 
In  getting  such  evidence,  and  the  motion  for 
new  trial  was  properly  overruled. 

4.  Though  payment  of  the  interest  on  the 
note  secured  by  such  mortgage  coold  not  be 
recovered  because  of  the  void  lurovlsion  there- 
in, 7et,  where  defendants  voluntarily  paid  such 
Interest  under  a  mistaken  belief  that  tue^  were 
bound  to  do  so.  they  cannot  recover  it  back,  or 
4enuuid  that  it  be  eredlted  oa  tlw  princiiwl  of 
the  loan. 

Department  1.  Appeal  from  superior 
eoart,  Los  Angeles  conntf;  Walter  Tan 
Dyke^  Judge. 

Action  by  HanalBon  against  A.  W.  Bar- 
rett and  anotbar  to  foreclose  a  mortgage. 
From  a  Jadgment  for  plalntlfE,  and  an  order 
ilenylng  a  motion  for  a  new  tiial,  defendants 
appeaL  Modified. 

Henry  Bleeker  and  George  Denis,  for  ap- 
pdlanta.  A.  M.  Stephena^  for  respondent 

PATERSON,  J.  Tba  mcMrtgagft  upon  n^ildi 
this  action  was  brought  provides  that  in  case 
of  foreclosure  ihe  mortgagee  may  Indude 
fliertin  all  payments  made  by  Qie  mortgagee 
"for  taxes  on  said  premise^  and  the  taxes  of 
this  mortgage,  or  the  money  hereby  secured." 
It  If  daimed  bjr  appeUanta  that  this  prori- 
■too  of  tbe  mortgage  la  TOld,  and  tliat  fh« 
eonrt  below  erred  In  allowing  Interest  on  the 
note  for  the  payment  ct  whidi  tba  mortgace 
was  glTen  as  secnritjr,  and  this  proposition, 
we  think,  must  be  sustained.  Section  S,  art 
18,  of  onr  oonstltattm  provldos  that  "every 
omtract  hereafter  made,  by  whUih  a  debtor 
la  ottUgated  to  psy  any  tax  or  aanament  <m 
mon^  loaned,  or  on  any  mortgage,  deed  of 
Iratt  or  ottier  lien,  shall,  as  to  any  interest 
specified  Uiereln,  and  as  to  sudi  tax  or  as- 
sessment, be  null  and  void."  To  hold  that 


tiie  clanae  of  Ow  mortgage  gaoteA  Abore  is 
valid  would  defeat  the  puipoaea  at  this  pro- 
vision.  In  Hewitt  r.  Bean.  91  Oal.  U.  27 
Pac  Rep.  423,  Ifr.  Jostloe  Harrison  has 
clearly  set  forth  the  putposef  of  this  pro- 
vision of  the  constitution  and  the  ctrcnm- 
■tances  which  lad  to  its  adoption.   The  end 
It  aMempla  to  acoompUsh  la  "ttiat  a  portion 
of  the  taxes  might  be  collected  from  the 
mortgagee,  and  that  the  burden  upon  the 
mortgagor  mi|^t  not  at  the  same  time  be 
Increased.   A  construcUon  sacti  as  the  re- 
^KHideDt  seeks  to  put  upon  tbe  prorlsloa 
would  afford  the  borrower  no  rdief  what- 
ever, for  nndsr  It  tbe  mortgagee  conid  In  any 
case  make  an  agreement  that,  on  his  pay- 
ment <tf  the  mortgage  tax.  It  nti^t  be  added 
to  thB  Indebtedness  dna  him.  oAd  collected  at 
a  part  <tf  ttie  aam&*'  Ibuye      Hart.  76 
Cal.  291,  18  PacL  Rep.  825,  cited  and  relied 
upon  by  reqraodent,  Is  not  In  point  The 
oontract  thwe  was  mtirdy  dltTetisnt  tiom 
the  <me  beiEbre  ns.   It  simply  proridad  ttiat 
(he  mortgagee  might  diocharse  "at  matniitr 
all  taxes  or  assesBmentu,  Uena,  or  other  In- 
ciuttbraocee  now  subsisting,  or  bereafcer  to 
be  laid  or  Imposed,  npoo  said  lot  of  land  « 
premises,  and  which  may  be  in  effect  a 
charge  thmapoar*  and  that  audi  payments 
should  be  considered  aa  secured  by  tbe  mort- 
gage. This  pmrWon  was  held  to  be  enttrdr 
consistent  with  the  previsloos  of  aection  4, 
art  18,  of  the  eonstltaUon.  whldi  allows  ttw 
owner  of  the  aecurtty  to  vaj  the  taxes  on 
the  property,  in  whldi  case  flwy  become  a 
part  of  the  debt,  bat  does  not  aDow  the 
owner  of  the  seonrlty  to  add  tbe  taxes  paid 
by  him  on  his  own  secnxltr  to  the  mortgage 
dd)t  It  aays:  rrhe  tax  so  levied  upon  the 
pnypwty  affected  thereby  shall  become  a  part 
ot  the  debt."  me  aection  ivorldcs  for  two 
assesamentsr-one  upon  the  property,  wfaldi 
must  be  agakiat  ttia  owner  of  the  land,  and 
one  upon  the  mortgage,  irtddi  must  be 
against  the  owner  of  the  mortgage.  It  per- 
mits the  mortgageev  if  he  pay  the  tax  oo 
the  land.— and  this  la  fireqnently  done  to 
iwotect  hlmsdf,— to  add  the  amonnt  tfiereof 
to  tbe  mortgage  debt   Section  5  cleariy  In- 
tends that  the  tax  on  the  Beciiilt7  diall  be  the 
debt  of  flie  mwtgagea  and  provides  a  ssfve 
penalty  In  case  ot  any  attempt  to  put  the 
burden  upon  the  borrower. 

It  was  set  op  In  tbe  answer,  and  daimed 
at  the  trial,  that,  after  the  execution  and  de- 
livery of  the  mortgagek  plaintiff,  wlthoat 
the  consent  of  the  defendanti^  ot  dttur  of 
them,  IntentionaUy  altered  said  mortgage  b; 
striking  oat  the  words  'other  than.*  •  •  • 
and  inserting  in  lOace  Uiereof  tbe  word 
'and.*'*  The  respondent  dalma  that  the 
diange  was  made  by  him  with  the  full  knowl- 
edge and  consent  of  the  appellants.  The 
dause  la  the  one  hereinbefore  rafttred  to, 
and  as  originally  written  or  printed  In  the 
mOTtgage  read  aa  follows:  "And  for  taxes 
«i  said  premises  other  than  the  taxes  of  tfiis 
mortgage,  or  the  mon^  hereby  aeooMd.**  The 
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)iirt  found  tbait  no  altentlonB  were  made 
f  the  plaintiff  after  the  execution  of  the  In- 
Tument,  and  that  It  was  executed  and  de- 
rered  to  the  defendants  in  the  form  dalmed 
f  the  plelntUt.  There  belns  a  subatanUal 
jnftict  of  erldeoc^  we  cannot  dlstarb  the 
Bdlng.  In  the  testimony  ot  the  plaintiff 
ad  the  defendant  Yoalnim  there  is  a  sharp 
[mfliet;  plaintiff  testifyinc  that  he  caUed 
le  attention  of  YoaJtmn  to  the  defects  in  the 
tortgage^  and  that  ttw  changes  were  made 
t  the  BQggestlon  of  the  latter,  while  Yoakum 
^stifled  that  be  never  authorized  the  plaln- 
SS.  to  erase  ths  words  "other  than,"  and 
rrlte  in  lieu  thereof  the  word  "and,"  and 
new  nothing  ^atever  of  such  chance  bav- 
ig  been  made.  So  far  as  the  defendaD*- 
larrett  Is  concerned,  the  preponderaoce  of 
he  erldence,  as  shown  h7  the  record,  seems 
>  be  In  his  favor,  but  we  cannot  say  there 
t  not  Bufflclent  erldenoe  to  support  the  flnd- 
ig.  The  plaintiff  testified  that  the  changes 
1  the  mortgage  were  all  made  by  him  at 
36  same  time.  The  detoidant  Barrett  ad* 
lits  that  the  cbaagra  in  Mack  ink  were 
lude  before  he  signed  the  mortgage,  but 
eules  Ihat  the  erasure  of  the  words  "ot^or 
nan,"  and  the  ioaertion  of  the  word  "and," 
3  red  ink,  were  In  the  Instrument  at  that 
ime.  He  says:  "I  did  not  aign  the  mortgage 
ntU  It  was  oomplefce.  After  all  modiflca- 
Ions  were  made,  they  came  back  to  our  side 
f  the  hotwe,  and  I  signed  It  Then  the 
ocumeot  was  acknowledged."  If  the  court 
elow  believed  tbe  statement  of  the  plain- 
iff  that  the  changes  were  all  made  at  the 
ame  time,  it  was  natural  to  conclude  that 
be  defeudant  Barrett  was  mistaken  in  say* 
ig  that  the  changes  In  red  ink  were  not  there 
rtien  he  executed  the  instrument 
The  defendants  moTed  for  a  new  trial 
n  the  grounds  of  newly-dlacwrered  evl- 
ence.  Among  other  tbinga  they  showed  by 
ffidarlt  ttiat  the  mortgage  was  acknowl* 
dged  at  least  an  hour  before  it  was  record- 
d.  Tills  was  material,  in  view  of  the  state- 
aent  ot  the  plaintiff  that  he  went,  Imme- 
llately  after  the  acknowledgment,  from 
be  notary's  office  to  the  office  of  the  re- 
order. It  was  sluywn  by  the  affidavit  of  one 
^arkovlch  that  ttie  plaintiff,  after  the  ac- 
nowledgment,  returned  to  the  office  of 
roakum,  "sat  down  near  Ur.  Barrett's  desk, 
nd  appeared  to  be  reading  it  over  carefoUy. 
Vhile  in  bis  hands,  affiant  saw  talm  take  a 
en  in  his  hand,  and  ettbor  write  sometliing 
a  the  mortgage  or  erase  something  that  was 
Ii-eady  In  Hie  mortcage."  This,  of  course, 
ras  matcriaL  But  while  the  evidence  of- 
erred  was  matertal,  nd  not  merely  cumu* 
atlve,  ttie  court  below  moit  have  believed 
bat  tbe  dtfeodeats  had  not  used  due  dlUr 
[ence  1b  attempting  to  dlsoOTer  this  evl* 
ience  before  tiw  eonduslon  of  the  trial. 
kmeraUy.  newly-dlscovend  evidence  after 
lefeat  Is  looked  upon  with  suspicion,  and  the 
ipp^ate  court  Is  al.ways  rduotant  to  inter- 
ere  wUh  ibe  xvliag  oC  the  court  tMlo^  ea  a 


moljon  for  a  new  trial  on  this  g 
There  must  be  a  dear  above  ot  disc 
We  cannot  say  that  there  was  sach  an 
in  this  case.  Tbe  defendants  bad  rea 
bdleve  from  the  Issue  that  the  pi 
would  deny  that  the  (dianges  were 
aftsr  execution.  EDs  opportunity,  tbe 
to  make  such  Changes  without  the  kno^ 
of  the  defendants,  and  before  It  was  i 
ed,  was  naturally  a  subject  of  inquiry, 
and  wbere  were  the  dianges  made?  1 
taiy'B  book  would  show  the  time  wh 
instrum«it  was  acknowledged,  and  t 
eorder's  IxMk  would  show  the  time  < 
ordatlon.  Pavkovlch  occupied  a  part 
apartment  rented  by  the  defendant  Y 
at  the  time  of  the  tranaaadon,  and 
that  Barrett  and  Yoakum  were  present 
office  meet  of  that  day.  He  was  so  cl 
the  partdea  he  heard  them  negotiating 
the  loan.  The  court  b^ow  doubtlees  tJ 
the  defendants  ought  to  have  Inquired 
tiie  conclusion  of  the  trial  as  to  whait,  I 
thing,  Pavkovlcb  knew  aliout  the  trans 
The  oonrt  foimd  ttiot  the  sum  of  $8i 
been  paid  on  acconnt  of  intereet  on  tti< 
and  appellant  daimi  that  tills  amoimt 
be  credited  on  tibe  priadpal  of  tbe  1< 
the  court  should  find,  as  we  do  find,  tl 
clause  with  respect  to  payment  of.ta: 
the  mortgage  prevents  t^.  plaintiff, 
the  provbdon  of  the  eonstltatilcm  • 
above,  from  recovering  intwest.  T 
fendants  were  not  twuad  to  pay  to  the 
tiff  any  interest  on  the  note.  The  pa 
of  |3G0  was  a  vokmtary  payment  If 
made  under  a  mistake  of  law,  it  ocin 
recovered,  nor  can  It  be  allowed  us  a 
other  than  as  omtemplated  wlien  tb 
ment  was  mode.  Upon  the  dndlng 
court  tbe  case  stands  in  this  way:  Tl 
a  clause  in  the  mwtgage  for  the  pa 
by  ihe  mocCgagors  of  tbe  mortgage  tax 
clause,  being  invalid  under  section  6  < 
de  13  of  the  oon8Citnti<Hi,  supra,  releai 
mortgngors  from  any  ol>ligatloa  to  pi 
interest  stipulated  in  tbe  note.  Th 
virion  was  inserted  in  the  constttuti 
the  benefit  of  the  borrower,  bat  it  is  a 
whidi  he  may  waive  If  he  sees  fit,  ani 
voluntarily  ftdfills  his  prom  lie  to  pay 
est.  It  Is  t^irougb  a  mistake  of  law 
port,  w  a  waiver  of  a  known  right  In 
case  he  Is  bound  by  hia  own  airt  ^ 
spondent  suggests  that  the  decree  shoi 
be  reversed,  but  simply  modified,  ii 
the  court  diould  hold  that  the  plalntl 
not  entitled  to  enftwce  tbe  stipulatioi] 
interest  In  support  of  this  conten 
Is  stated  that  tbe  appeal  was  not  take 
aflier  the  sole,  sod  that  the  land  wi 
under  Oia  deccee  for  less  than  tbe  pr 
•C  tbe  note,  ^t  there  Is  nothing 
record  to  subatantlaie  tftese  stateni 
notmng  abowt  a  aala.  The  findings 
however,  that  tbe  amount  allowed,  p 
by  tbe  denee  should  be  redvoed  In  tt 
of  ^SS^^  ^t  bM  the-atopont  tft  I 
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lmprop»-Iy  allowed  hy  Qie  court  below.  TbB 
Jud^ent,  therefwe,  can  be  mocHfled  wittiout 
a  reveraaL  The  causa  is  remanded  to  Mie 
court  below,  with  instnictloDS  to  modify  the 
decree  in  accordance  witb  this  (^nlon. 

We  coQcnr:  HARRISON,  J.;  McFAB- 
LAND,  X 


BANOOAS  at  ml.  t.  BRAGKOTT.  (No. 
18^123.) 

(Bivrame  Ooort  of  Califbnila.  Oct.  7,  1808.) 
Vaoatiof  ov  Judokbnt— Whbk  Axlowablb. 
Under  Code  OivU  Proc.  f  473.  proriding 
that  the  court  mar  reliere  a  party  from  a  jude- 
meat  or  order  taken  agaiast  him  through  his 
mfBtake,  sariH^se,  or  excusable  neelect,  pro- 
vided that  application  b«  made  within  a  rea- 
sonable time,  but  in  no  case  more  than  lix 
months  after  the  Judgment  or  order,  tbe  court 
which  rendered  a  Judgment  or  order  has  no 
power  on  an  ex  parte  motion  to  set  it  aaida  13 
months  aftar  Its  roidltlon. 

Department  L  Appeal  from  snperior  court. 
Ban  Diego  conntsr;  B.  &  Twranoe,  Judge. 

Action  by  one  Brackett  against  Mannel 
Banegaa  and  J.  W.  Locaa,  From  an  order 
setting  aside  a  decree  and  allowing  the  filing 
of  a  supplemental  complaint  making  Nleras 
Benegaa  »  party  defendant,  and  ftom  an 
der  refusing  to  vpcate  the  same,  said  Mannel 
and  Nleraa  Ban^as  appeal.  BerMaed. 

Hemdes  O.  Cleveland  and  J.  B.  Mannlx, 
for  appellants.  Sprl^  A  Barber  and  Patter- 
aon  A  Sprigg,  for  reapondent. 

BA.RRISON.  J.  The  respcnd^it  filed  bis 
complaint  against  Manuel  Banegas,  the  ap- 
pellant, and  J.  W.  Lncas,  for  the  foreclosure 
of  a  mortgage  executAl  to  him  by  said  Man- 
uel; and  upon  the  default  of  Lucas  and  the 
answer  of  Banegns  the  cause  was  tried,  and 
judgment  rendered  in  favor  of  the  respond- 
eat  March  9,  1891.  Upon  this  Judgmrat  an 
OTder  of  sale  was  Issued  Mandi  14th,  and  the 
m<Htgaged  pmnises  sold  to  the  plaintifr  for 
Ibe  amount  of  the  Judgment  April  6,  1891, 
and  the  order  ct  sale  and  Judgment  returned 
satisfied.  On  the  ISth  of  April,  1882,  upon 
flie  ex  parte  appUcatlcn  ot  the  plaintiff  In 
aaid  action,  reapondent  ber^n,  the  court 
made  an  order  'iliat  all  aabseqnent  proceed- 
Inga  herein  after  the  service  of  summons  and 
the  return  thereof  upon  defendants  Mamwl 
Banegas  and  J.  W.  Lncaa  be,  and  the  same 
are,  set  aside,  and  said  decree  opened,  with- 
out prejudice  to  the  rig^ta  of  the  i^alntlfl 
In  said  decree  of  foredosnre,  and  that  plain- 
ti£C  be,  and  he  Is  hereby,  allowed  to  file  an 
amended  and  supplemental  complaint  hero- 
in.** Thereafter  the  plaintiff  filed  an  amend- 
ed complaint,  making  Nlevns  Banegas  a  par- 
ty defendant,  and  a  aununona  was  isaned 
thmtm,  and  sorved  upon  Mannel  and  Nlevas. 
These  two  defendants  theveupon  made  a  mo- 
tion to  set  aside  tiie  aforesaid  order  and  the 
snnmuUis  IsBDsd  thoeln,  and  to  strike  troiA 
the  files  the  said  amended  complaint,  upon 


the  grounds  that  the  court  had  no  Jurlsd 
tfon  to  make  the  snld  order,  and  that  t 
same  had  been  made  without  any  notice 
the  deffflidants,  or  either  of  them.  The  cot 
dmled  the  motitm,  and  the  said  defendai 
have  appealed  from  the  or^clnal  orAee,  m 
also  from  the  ordor  refusing  to  vacate  t 
same. 

Section  478,  Code  Olvil  Proc.,  provides  tli 
the  court  may  relieve  a  party  "ftom  a  Jnc 
menti  order  or  other  proceeding  tak^  agait 
him  through  his  mistake,  inadvertence,  si 
prise  or  excusable  n^ect;  provided  tbat  t 
plIcatl<Mi  ther^M*  be  made  within  a  reaara 
ble  time,  but  in  no  case  exceeding  six  mont 
after  such  Judgment,  order  or  proceeding  w 
takenu"  Under  the  provlsimui  oC  a  statnte 
New  York  idmilar  to  this,  it  la  held  that 
party  in  whose  &vor  Judgment  has  beoi  n 
dered  Is  entlQed  to  r^ef  the  same  as  thou 
the  Judgment  had  been  rendered  against  bli 
,tbat  the  statute  Is  Intended  to  be  remedl 
and  should  receive  a  liberal  tnterpretatl< 
Mon^omery  v.  BlUa,  6  How.  Pr.  326.  & 
also.  Code  OfvO  Proc.  |  4;  Downbig  v.  St 
48  Mo.  908.  Under  the  common  law  a  coi 
could  amend,  modt^,  or  vacate  Its  Judgme 
at  any  Ume  during  the  term  at  wUdi  it  w 
rendered;  and  tills  power  could  be  exncfs 
of  its  own  motion,  and  without  any  notice 
the  party  affected  thereby.  Having  the  abi 
lute  o(atnrf  over  11b  Judgmmt  dnriifg  t 
term,  It  was  immaterial  whether  the  ptn 
had  notice  or  not  But  by  tiie  adjounune 
of  the  term  the  court  lost  all  control  over  1 
Jtidgments.  unless  Its  Jurisdiction  was  preset 
ed  by  some  moti<»i  or  appropriate  proceedli 
within  the  torn  upon  which  the  hearii 
might  be  continued  to  a  pcrint  after  the  s 
Joumment  of  the  term.  The  dedadon  np< 
«uch  motl(m  had  relation  to  the  time  wttb 
the  term  when  the  motion  waa  made,  and  c 
erated  as  an  order  made  at  that  time.  Tt 
rale  waa  established  In  this  state  at  a  ve 
eoriy  day,  (Baldwin  v.  Kramer,  &  OaL  sa 
and  was  rigidly  followed  until  changed  ] 
statute,  (Mwrlson  v.  Dapman,  8  Cai.  2a 
lArrey  t.  W^.  4  Oal.  106;  Garpentler 
Hart;  5  OaL  406;  Shaw  r,  UcQregor. 
Oal.  621;  Bell  t.  mKnnpscm,  19  CaL  70 
Oaaement  Rlnsstdd.  28  OaL  885.)  V 
der  the  provislMui  otf  section  68  of  the  pra 
ticft  act,  (corresponding  to  section  478,  Coi 
OiTU  Proc.,)  as  originally  enacted  In  t& 
the  covrt  could  rdlere  a  party  from  a  Jud 
ment  taken  against  htm  only  during  the  tei 
at  whldb  tt  was  rendered;  Imt  In  1868  t 
section  was  amended  so  as  to  antbmiae  t] 
court  to  rdlers  a  party  ftom  a  Judgment  taki 
against  him  to  the  ntent  of  allowing  him 
answer  to  the  merits  of  Hie  original  actl< 
at  any  time  witb<n  six  months  after  tl 
rendition  of  the  Judgment,  if  he  had  not  be 
personally  served  with  the  summons  and 
copy  of  tbB  oomplalirt.  fit  1866  (St  186S-4 
p.  843)  the  sectUa  iras  still  furdur  ameiid< 
by  providing  Uiat  "irtM  for  any  cause  saU 
factoiy  to  the  ooort  or  tbe  Judge  at  duu 
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the  party  acgriered  has  1>eett  imable  to 
r  for  tha  relief  eonght  daring  the  term 
hldi  mch  Indgment,  order  or  prooeed- 
omplalned  of  was  taken,  the  court  or  ttw 
t  at  chambers  In  Tacatlm  may  grant  the 
t  upon  application  made  wllbln  a  reason- 
time,  not  exceeding  fire  montiu  after 
idjoomment  ot  the  term.**  The  section 
lOfl  amended  was  re-enacted  In  section 
Code  OItH  Proc,  np<m  flie  adoptitm  of 
3ode8  in  1872,  and  In  1874  the  period  of 
within  which  snch  rdlef  ml^t  be  grant- 
was  extended  to  "not  exceeding  six 
hs  after  the  adjotimmeot  of  the  term." 
1  ttie  ad<vtlon  of  the  present  constltn- 
terms  <tf  court  were  alxdlshed,'  and  at  ttie 
session  of  the  legislature  thereafter  see- 
173  was  amended  in  Its  present  form  for 
mrpoee  of  adapting  it  to  the  proTMons 
e  constitution.  The  legislature  does  not 
apt  to  define  **a  reasonable  time,**  as 
would  depmd  upon  the  drcumstanoes  of  , 
case,  but  by  declaring  that  It  dull  in  no  | 
exceed  six  months  after  the  jndgmoit  j 
talcen  It  has  precluded  the  court  from  ex- 
Ing  this  power  In  any  case,  unless  the 
cation  thereAn'  diall  be  made  within  six 
ba  after  the  judgmmt  was  taken, 
the  present  ease  the  plaintiff  did  not 
i  his  appUcatlon  to  set  artde  the  judg- 
;  untn  more  tiian  18  months  after  Its  en* 
and  at  that  time  the  court  was  without 
9rity  to  grant  him  the  rdief  he  asked, 
ectlon  1040,  Oode  OItII  Proc.,  the  cause 
thm  ceased  to  be  pmdlng  In  th»  conrt, 
the  court  was  without  any  JurtsdlctiMi 
iuder  any  further  Judgment  tho^izu  It 
said  In  Oarpentier  Hart,  supra:  "Up- 
be  adjournment  of  tlie  term  tiie  court  | 
all  contn^  over  cases  decided,  imless  its 
aictlon  Is  sared  by  some  motlmi  or  pro- 
ng at  the  time,  except  In  the  single  case 
Ided  by  statute  where  the  summons  has 
leen  serredfin  which  the  party  Is  allowed 
months  to  moTe  to  set  the  judgment 
!.  The  reason  for  this  rule  is  obTlons. 
e  must  be  some  finality  In  legal  proceed- 
and  a  period  beyond  which  they  cannot 
Id.  The  safety  and  tranquility  of  par^ 
require  that  their  bitereat  should  not  be 
tantly  suspended,  and  their  repose  liable 
i  disturbed  at  any  mommt  1^  the  dia- 
Hi  of  the  court  •  •  •  The  court  lost 
irisdlction  In  the  matter.  The  case  was 
tnally  out  of  court,  and  could  not  be  re- 
.ted,  except,  perhaps,  by  the  consent  of 
ea."  By  the  judgment  aa  originally  en- 
I  herein  the  oMIgntton  of  the  mortgagor 
e  plntotlff  had  become  fixed  at  a  certam 
int.  bearing  Interest  at  the  rate  of  seven 
:ent.  per  annum.  If,  however,  the  court 
I  at  any  time  thereafter  racate  this 
ment  after  It  had  been  aatlBfied,  without 
notice  to  the  mortgagor,  and  re-establish 
original  obligation  against  him,  bearing 
est  at  the  rate  of  18  per  cent,  per  an- 
,  Its  judgment  would  not  have  been  "a 
determlnatl(»i  of  the  rl^ts  of  the  par- 


ties,'* and  the  parties  to  the  action  could 
nerer  fed  secure  In  any  action  of  the  court. 
For  the  reason  that  the  law  does  not  sazic- 
tion  such  Injustice,  It  has  been  wisely  deter- 
mined by  the  les^datnre  that  the  court  shall 
bare  no  power  upon  a  mere  motion  to  vacate 
Its  judgment  after  the  lapse  of  six  months 
from  Its  entry.  The  orders  appealed  from 
are  reversed. 

WeoODCUr:  BBATTT,aJ.;FATBRSON, J. 


MOORB  V.  MOTT  at  aL  (No.  18,1IS8.) 
(Suprsma  Oonrt  of  Oallfonla.   Oct  7,  188&) 
AsTACHimrr— Aonov  oh  Boxd— Jin>einnrT— 

FBBSUMPnOS. 

In  an  action  on  a  bond  glT«i  to  secore 
release  of  attached  property,  eonditioaed  for 
llabltltr  In  case  jadErment  was  rendered  against 
defendant  in  attachment,  a  flndlQK  that  a  indk- 
ment  was  not  rendered  is  not  warranted  whK«, 
la  the  record  of  the  attachment  suit  subsequent 
to  a  judgment  of  nonsuit,  appears  a  Judgment 
for  plaintiff  therein,  as  to  the  legalitr  of  which 
there  is  no  evidence,  there  being  a  iHresamption 
In  its  favor. 

D^tartment  1.  Appeal  from  superior 
court,  Loa  Angeles  county;  W.  N.  CSark, 
Judge. 

Action  by  Alfred  Moore  against  8.  H.  Mott 
and  W.  O.  Fianej.  Judgment  tor  defmd- 
ants.   PlalnUer  appeals.  Reversed. 

8.  B.  Gordon,  tor  appellant  John  D.  Bl<^* 
nell,  J.  W.  Swanwlck,  and  A.  W.  Hutttm,  for 
respondents. 

PER  CURIAM.  TUs  action  Is  upon  an 
undertaking  given  to  procure  the  release  of 
property  from  an  attachmrat  The  writ 
was  issued  In  an  action  brou^t  by  Alfred 
Moore,  as  plaintiff,  agalnal  one  Dorward. 
The  undertaking  Is  in  the  form  prescribed 
statute,  and  a  copy  Is  attached  to  the 
complaint  It  rentes  the  Issuance  and  levy 
of  the  attachment,  that  the  defendant  had 
applied  to  the  court  ft>r  an  wder  releasing 
and  discharging  the  property  from  the  opera- 
ti<»i  of  the  attachment,  and  that  the  court 
had  fixed  the  value  of  the  property  attached 
at  $1,200;  and  in  consideration  of  tiie  prem- 
ises the  sureties  (defendants  herein)  under- 
took end  promised  that.  In  case  the  plaintiff 
recovered  judgment,  defendants  would,  on 
demand,  redeliver  the  attached  property  to 
the  sheriff,  to  be  applied  to  the  payment  of 
the  judgment,  or.  In  default  thereof,  the 
sureties  would  pay,  on  demand,  to  the  plain- 
tiff, the  sum  of  $1,200.  It  Is  averred  In  the 
complaint  that  plaintiff,  on  the  8th  of  No- 
vember, 1889,  recovered  a  judgment  against 
the  said  Dorward,  in  the  said  attachment 
suit,  for  $881.63,  and  that  due  demand  had 
been  made  on  said  defendants  for  payment 
The  defendants,  ai^nering  by  tiielr  respec- 
tive counsel,  (1)  deny  that  plaintiff  did  re- 
cover judgment  In  the  attachment  suit 
against  Dorward;  and  ^  aver  that  In  said 
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attachment  rait,  Dorward  reoorcrad  Jxid*- 
meot  agataUFt  tbe  pUdntUt  wber^  It  waa 
adjudged  that  tbe  plaintiff  take  notbing  bj 
hla  aald  action,  and  tbat  said  Dorwazd  n- 
otmr  Ida  coata,  which  were  therein  taxed 
at  $27.60;  and  that  on  the  10th  of  July. 
■aid  Alfred  Moore  paid  said  jodgment  In 
foU;  and  that  slace  such  p^ment  no  actkn 
haa  been  pending  In  farw  of  aald  Moore 
agalnat  said  Dorward.  And  It  la  contended 
that,  If  awb  woe  the  facta,  the  Judgment 
upon  which  the  plaintiff  depends  was  abso- 
Intdy  TOid,  and  also  ttiat  defaidantB  were 
discharged  from  their  obllgatlott  on  eali 
nndnrtakbig  hy  said  judgment  and  its  pay- 
ment. The  ease  was  tried  wltiioat  a  Jury, 
and  among  other  facts  tbe  ooort  fon&d:  "(8> 
That  plaintiff  did  not.  prior  to  July  10, 1880, 
nor  on  or  about  the  8tfa  day  of  Norraiber, 
1889,  nor  at  ai^  ottier  time,  reeorer  any 
Judgment  In  said  actltm  against  said  Dor* 
ward.  <x  In  any  other  aetl«m,  as  alleged  In 
the  complaint,  or  otherwise;  nor  was  any 
such  Judgment  In  fitrw  ot  tbe  plaintiff, 
Moore,  eT»  eutmd  or  docketed  In  the  ef&ce 
at  the  derfc  (tf  Los  Angles  county  at  any 
ttme." 

Upon  the  motion  for  a  new  triiU  It  Is  om- 
tended  tbat  tills  finding  was  not  sustained 
by  the  evidence^  The  snffldency  of  the 
spedflcatlon  la  templalned  of  tuindpaUy,  as 
it  seems  to  me,  because  more  Is  stated  tlian 
was  necessary.  The  finding  Includes  but 
one  fact,  and  tbe  specification  Is  tbat  the 
finding  Is  not  sustained  by  the  evidence. 
It  then  proceeds  unnecessarily  to  state  what 
the  evidence  did  show  In  relation  to  that 
-issue.  Though  not  required,  this  did  not 
vitiate  the  specification.  From  the  tran- 
script it  appears  that  plaintiff  put  In  evl- 
dence  a  Judgment  in  the  case  of  Moore  v.  Dor- 
ward, dated  November  8,  18S9,  and  docketed 
November  12.  1889.  In  tills  judgment  It  Is 
recited  that  the  cause  "came  regularly  on 
for  trial  on  the  80x  day  of  November,  1880, 
M.  Whaling,  attwney,  appearing  for  plain- 
tiff; and  a  sup^mental  complaint  having 
been  filed  and  served  upon  defendant's  .at- 
torney, and  no  answer  or  demurrer  having 
been  filed,  and  the  time  allowed  by  law  for 
answering  or  demurring  having  expired,  a 
default  of  the  defendants  for  failing  to  an- 
swer or  demur  to  plaintiff's  supplemental 
complaint  was  duly  entered.  And  plaintiff 
produced  his  proofs  as  to  liis  amended  com- 
plaint Sled  and  answ^ed,  and  it  appearing 
therefrom  that  there  is  now  due  and  unpaid 
plaintiff  Alfred  Moore  from  tiie  defendant, 
W.  W.  Dorward,  the  sum  of  $o31.03,"  etc, 
judgm^t  was  thereupon  entered  against  said 
Dorward  for  that  sum,  with  costs.  It  Is  re- 
cited in  tha  transcript,  "which  judgment 
was  duly  ent^:^  and  docketed  November 
12,  1889,  the  record  of  which  plalnUff  then 
introduced  In  evidence."  No  judgment  roll 
Is  found  in  the  transcript.  Plaintiff  then 
proved  execution  issued  on  said  judgment, 
which  was  returned  unsatisfied,  luid  thai 


rested.   Defendants  then  Introdnoed  a  jvd^ 
meat  roll  in  the  same  action,- -tb*  attain 
ment  suit,— la  which  JudgmoDit  It  ta  ledted 
that  the  "case  came  on  regolarly  £or  trial  on 
tbe  24th  of  May,  1880,  Michael  Wballnff  ap- 
pearing for  tiie  jdalnttff,  and  Beyinat,  Orflla 
A  Reymert  for  defendant  •  •  •  Wbere- 
upon  witnesses  on  the  part  of  plaintiff  were 
duly  sworn  and  examined,  and  documentary 
erldraoe  Introduced,  and  It  appearing  trom 
the  testimony  of  plaintiff  hints^  tbat  oo 
cause  of  action  existed  at  the  time  of  tbe 
commenounoit  of  this  action,  wtaerenpon 
the  defendant,  Dorward,  moved  the  court 
tor  a  Jndgmoit      nonsuit,   •   •   •  ud 
after  due*  deUberatioo  thereof  tbe  court 
grants  said  motion,  the  plaintiff  having 
failed  upon  said  trial  to  prove  a  case  for  the 
court,  and  the  court  orders  a  Judgment  ot 
nonnilt  to  be  entered  herein."  Whereupon 
It  was  "ordered,  adjudged,  and  decreed  that 
said  plaintiff  Is  hereby  nonsuited,  and  that 
plaintiff  take  nothing  by  said  action,"  and 
costs  were  awarded  to  Dorward,  amocntlng 
to  $27.90.   Altiiongh  It  la  redtad  tbat  tbe 
Judginent  rtdl  was  Introduced  In  evidence; 
none  Is  found  In  tiu  statement  Defend* 
ants  also  Introduced  an  execution  on  said 
Judgment  And  the  return  of  the  sheriff  show- 
ing that  It  bad  been  levied  on  tha  real  prop- 
erty ot  Moore,  June  12,  1889,  and  was  paid 
in  full  by  Moore,  July  10,  1889.    They  also 
proved  that  Dorward  1H%  tbe  state  soon 
after  May,  and  before  August,  18S9,  and  haa 
never  returned.    Defendants   then  rested, 
and.  In  rebuttal,  plaintiff  proved  tbat  in  tbe 
attadunent  suit  he  gave  notice  of  a  nu>ti<m 
for  a  new  trial,  served  on  lieymert,  Orfila 
&  Beymert  as  Dorward's  attorneys,  June  1. 
1889,  and  which  was  filed  on  the  same  day; 
that  a  statement  on  a  motion  for  a  new  trial 
In  the  same  case  was  served  June  13th,  and 
was  setUod  and  cwtifi^  as  correct  on  tiie 
26th  of  June,  of  the  same  year;  and  tiiat  on 
the  19th  of  September.  1889,  a  sttpulaiiui 
was  filed,  enUtied  in  said  cause,  signed  by 
Reymert,  Orfila  &  Beymert,  as  attorneys  for 
Dorward,  "that  plaintiff  may  have  granted 
his  motion  for  a  new  triaL"   Plaintiff  failed 
to  prove  that  an  order  granting  a  new  trial 
was  made  otherwise  than  by  the  second 
judgment,  which  he  contends  conclusively 
shows  that  the  first  judgment  was  vacated 
In  some  lawful  mode.    In  the  absence  of 
any  bill  of  exceptions,  or  other  showing  to 
impeach  the  action  of  tbe  court,  the  tact 
that  a  second  Judgment  is  found  In  the  judg- 
ment roll,  or  upon  the  records  of  the  court, 
presumes  that  it  is  rightly  there,  and  in  aoy 
proceeding  in  which  such  judgment  Is  cxA- 
laterally  presented  It  must  be  assumed  as  a 
valid  act  of  the  court.    Paige  v.  Boedlng,  96 
Oal.  388,  31  Pac.  Rep.  204;  Wat«-  Ca  v. 
Swnrtz,  (Cal.)  33  Pac  Rep.  87a    It  foUows. 
theref(»-e,  that  the  thbrd  finding  Is  not  su!*- 
tained  by  the  evidence,  and  for  this  reason 
the  court  should  have  granted  a  new  trial 
the  ordw  Is  reversed. 
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BROOK  T.  TBAGUB  et  aL 

Supreme  Ooart  of  E^&nsas.    Oct.  T,  1893.) 

i^oir  OH  NoTB— PuoL  Btidbkok— Fbaoi>— 
BoKDiM  or  PKOor. 

1.  Parol  eridence  U  admissible  u  betwetn 
original  partle*  to  a  negotiable  note  to  show 

ud.  and  so  aa  to  tliird  parties  with  notice, 
without  having  paid  value. 

2.  If  the  maker  of  a  negotiable  note  proves 
t  there  was  fraud  in  the  Inception  of  the 
Crument.  or  if  the  circumstances  raise  a 
jug  suspicion  of  fraud,  the  owner  inunt  then 
poud  b7  showine  that  he  acquired  It  Ixma 
t  for  value,  in  the  nsnal  course  of  business, 
ile  current,  and  under  clrcnmstnnces  which 
ate  no  presumption  that  he  knew  the  facts 
ich  impeach  its  validity. 

3.  WaeD  a  purchaser  of  a  negotiable  note 
;cfl  it  under  circamstnncefl  showing  bad 
th.  or  with  knowledge  that  the  maker  has  a 
ev.im  to  thf>  same,  the  holder  is  not  an  in- 
vnt  porcbafier. 

Srllabns  by  the  Court.) 

3rror  from  district  court,  Boiirt>on  county; 
J.  Baldwin,  Judge  pro  tem. 
Lction  on  a  promissory  note  by  H.  M. 
3ok  against  M.  Teague  and  anotiier.  De- 
Ldants  had  judgment,  from  which,  and  an 
ler  denying  a  new  trial,  plaintiCF  brings 
or.  Aillrmed. 

V.  R.  Blddle  and  A..  A.  Harris  &  Son,  for 
Intlft  In  error.  J.  D.  McC31everty.  for  de- 
Ldanta  in  error. 

50RTON,  O.  3.  This  was  an  action 
)ught  by  H.  M.  Bnx^  against  M.  Teo^ue 
1  Sablna  Tea^e  upon  a  promissory  note 
'  $225,  dated  May  17,  1888,  due  one  year 
m  date,  executed  by  the  defendants  to 
.  H.  A.  Ebeiie,  and  which  was  alleged  as 
[orsed  for  value  to  the  plaintiff  before 
.tiurity  by  Et>erle.  The  defense  was  fraud 
obtaining  the  note  by  the  payee,  and  fall- 
)  of  consideration.  The  evidence  tended 
show  that  before  Brook  obtained  the  note 
erle'e  agent  visited  defendants'  bouse 
>at  May  1,  1888,  and  left  some  advertlsLog 
culars  there;  that  Bberle  came  along  on  i 
ly  17th;  that  he  represented  bis  institute  I 
ailed  by  talm  the  "Medical  and  Surgical  | 
alth  Institute"— con^sted  of  10  or  11  phy- 
lans,— "specialists;"  that  any  patient  would 
;  the  benefit  of  the  services  of  all  of  tbem; 
It  they  owned  the  building  In  which  they 
re  located;  that  It  was  one  of  the  most 
luable  in  Kansas  City,  Mo.;  that  no  one 
?d  fear  to  give  a  note,  as  tliey  never  trans- 
red  any  paper,  always  holding  it,  so  tbat 
OD  faUure  to  cure  It  could  be  returned; 
it  no  incurable  cases  were  taken;  that  i 
^y  worked  on  the  "No  cure,  no  pay"  plan,  j 
1  that  no  one  would  have  to  pay  un-  I 
B  cured;  that  In  case  of  failure  their 
te  would  be  returned;  that  these  repre- 
itatlons  were  relied  upon,  and  were  not 
md  oat  to  be  tin  true  for  some  monthii; 
it  the  note  was  originally  part  of  a  larger 
ice  of  paper;  that  no  core  bad  been  ef- 
i:ed  of  benefit  derlTed;  that  the  medical 
i  SQiKlcal  health  Institute  only  occupied 


two  small  rooms  In  tbe  building  tbey  claim- 
ed to  own;  ttuLt  Bberle  had  only  two  doctors 
helping  him,  and  that  they  were  not  In  good 
standing  In  their  profession.  After  the  de- 
fendants' evidence  was  all  in.  and  they  bad 
rated  tli^r  case,  the  plaintiff  moved  the 
court  to  strike  out  the  evidence,  and  with- 
draw from  the  jury  all  statements  madf  by 
the  witnesses,  Indudlng  the  defendant 
Teague,  In  reference— First,  to  stal^enunts 
of  Dr.  Qbwle  as  to  the  number  of  physlnians 
associated  with  him;  second,  the  kind  nnd 
character  of  buildings  occupied  by  him  or 
the  Medical  and  Surgical  Health  Institute  at 
Kansas  City,  Ho.;  third,  that  they  hpld  the 
notes  executed  to  them,  and  nerer  Indorsed 
or  transferred  them  to  any  one;  fonrtli,  all 
statements  in  referent  to  tlie  contract,  or 
what  Dr.  Bberle  or  the  Medical  and  Siirglcnl 
Health  Institute  agreed  to  do,  which  w^rf. 
made  before  or  at  the  time  the  written  enntract 
was  made.  The  motion  was  orerrtiled,  and  the 
court  refused  to  take  from  the  jury  any  por- 
tion of  the  testimony,  to  which  the  plaiiitirf 
excepted.  The  plaintiff  then  filed  a  demur- 
rer to  the  evidence,  which  was  overruled  by 
the  court,  and  excepted  to  by  tiie  plaint  iff. 

The  rule  is  that  parol  amtemporaneoua  ev- 
idence la  tnadmlaalble  to  contradict  or  vary 
the  terms  of  a  valid  written  Instrument,  but 
this  rule  Is  not  Infringed  by  the  adQii;^sioii 
of  parol  evidence  showing  that  the  hi^^tni- 
ment  Is  void  between  the  original  pat-tteH 
by  reason  of  fraud.  1  Greenl.  Ev.  § 
Browne,  Ih  his  new  work  on  Parol  Bvideuce, 
says:  "Parol  evidence  is  admissible  as  be- 
tween the  original  parties  to  show  fraud  or 
duress,  and  so  as  to  third  parties  with  no^ 
tlce,  or  without  having  paid  value."  I'age 
2S0,  I  79.  At  the  time  tliat  the  Teasues 
executed  ttie  note,  Eberle  delivered  to  tiietu 
a  written  contract  dgned  by  him  for  the 
Medical  and  Surgical  Health  lustittitc.  It 
provided,  among  other.thlngs,  that  "the  med- 
icines, prescriptions,  advice,  etc.,  or  surgical 
apparatus  lor  'course  of  treatment,*  be  fur- 
ni^ed  from  time  to  time  [to  the  Tea^'uesj 
by  the  above  Institute,  free  of  ciiorge.  ac- 
cording to  the  tenor  of  this  contract,  [except 
express  charges,]  until  cured  of  the  present 
disease  or  diaeasee."  Between  the  on;,'iDal 
parties  the  note  and  contract  are  to  be 
taken  together,  and,  if  construed  together, 
the  note  was  not  to  be  paid  or  to  become  due 
until  the  Teagues  were  cured.  The  evidence 
received  and  objected  to  did  not  contr:idict 
or  vary  the  terms  of  the  written  contract,  but 
the  circulars  and  statements  of  Eberle  ^vere 
representations  concerning  the  standing  of 
the  Medical  and  Surgical  Institute,  its  staB 
of  phyriclana,  and  Its  manner  of  collecting 
and  returning  notes  received  from  pntients. 
Most  of  these  representations  and  statements 
were  false.  The  "Institute,"  so  called,  con- 
sisted only  of  Bberle  and  bis  two  asetsiants. 
These  false  representations  were  properly 
received  In  evidence,  as  tending  to  estnijlish 
the  fraud  .OQnunltt«d  by  Sberie  In  obtalu- 


Digilized  by 


948 


FACIFIO  REFOBTB&,yo]:.  34. 


ing  a  negotiable  promlBwry  note,  which  he 
Intended  to  sdl  and  dUvose  ct  u  soon  u 
poadUe  to  a,  liiird  party,  and  whU^  he  did 
diq;MMe  of  tiie  day  after  he  obtained  It, 
notwithstanding  hU  repreaentatlona  to  the 
contrary  and  hla  written  agreement  of  "No 
cure,  no  pajr." 

The  ruMngs  of  the  trial  court  In  admitting 
the  testimony  and  in  overraUny  the  demur* 
rw  to  the  erideoce  mnat  be  auatalned.  Aft- 
er the  Introducticm  of  all  of  the  evideice, 
the  iDBtructlons  of  the  court  and  the  ar- 
gument of  the  counsel,  the  jury  returned  a 
verdict  for  the  defendanta.  Hie  motion 
for  a  new  trtal  waa  orennied.  This  ruling 
Is  subject  to  rerlew.  Kennedy  Taylor,  20 
Kan.  658;  Oabome  r.  Young,  28  San.  774^ 
It  iB  contended  tliat  fluce  waa  no  eridHioe 
folding  to  ahow  Hut  the  j^alntlff  waa  not 
an  innocent  holder  txa  value  of  the  note 
Bued  on,  but  we  Hdnk  otherwise  If  the 
note  waa  obtained  fraud,  It  was  eipiaUy 
unenforceable  In  Uto  banda  of  Bberle  w  In 
the  hands  of  one  affected  with  notice  of  the 
fraud.  The  burd«i  la  at  the  holder  of  a  ne- 
gotiable note  to  show  that  he  was  a  bona 
fide  purdiaaer,  where  the  maker  In  an  action 
against  him  has  shown  that  it  was  obtained 
by  finud.  DanieU  Neg.  Inst.,  thus  atatea 
liie  rule:  "Hie  pilnolple  la  wtil  estaUlshed 
that  If  tiie  maker  or  acc^tor,  who  la  prima- 
rily liable  fbr  paymoit  of  the  Instmmeat, 
or  any  party  bound  by  the  original  oonslda^ 
atUm,  proves  that  there  was  firaud  or  fflegat 
Ity  In  the  Inception  of  ttie  Instrudient,  or  If 
the  drcumstances  ralae  a  atrong  suqtidoa 
of  fraud  w  Illegality,  the  owner  must  tiken 
CGBpraid  showing  that  he  acquired  It 
bona  fide  for  value,  in  the  usual  course  of 
business,  wfaUe  current,  and  under  circum- 
stances wbidi  create  no  preaumptkm  that 
be  knew  tba  facta  which  Impeach  Its  vaUdl- 
1y."  Section  816,  and  cases  dted;  Jordan 
T.  OroTor,  (OaL)  88  Faa  Rep.  888.  Ttie  evi- 
dence upon  the  part  the  defoidants  tend- 
ed to  show  tiiat  In  March  or  AprO  before 
laie  note  was  signed  Gberle  had  tried  to 
sell  Bome  of  the  same  Idnd  of  notes  to  plain- 
tiff, who  replied  "he  would  not  buy  sutdi 
notes,  because  th^  were  given  for  medical 
treatment;  fliat  there  would  be  trouUe  ov&e 
them,  and  ttaat  be  would  not  give  twenty- 
five  cents  on  'die  dollar  for  than;"  that 
Bberle  had  treated  Brook  on  an  agrewnent 
of  "No  cure^  no  pay"  beCm  May  17th;  that 
he  knew  his  plan  of  doing  bualnees  was 
"No  cure,  no  pay;"  that  he  had  seenBb^ 
l^s  droulars;  that  In  S^tember,  after- 
wards, be  stated  he  held  these  notes  as  col* 
lateral;  ttiat  |'he  knew  that  such  men  as 
hiuerlft  were  frauds;"  Itiat  bo  stated  on  May 
21st  that  when  he  took  notes  from  Bberle 
he  agreed  to  replace  any  he  did  not  want; 
ttiat  In  July,  1^8,  Brook  stated  that  when 
be  took  the  Bberle  notes  It  was  upon  the 
agroCTmit  that,  ff  there  was  a  failure  to 
cure  in  any  case,  such  note  was  to  be  return- 
ed, and  another  given  him  In  its  iMace^  and 


that  he  was  informed  of  this  agreonent  at 
the  time  he  took  the  notes.  Brook  did  not 
attempt  to  show  the  actual  amount  he  paid 
for  the  note  sued  on.  "The  mere  poaaca 
i^n  oi  a  n^tlaUe  Inatmment,  payable  to 
wdcr,  and  properly  indoraed,  la  prima  fade 
evldmcp  that  the  holder  Is  the  owner  Qiere- 
of;  that  he  acquired  the  same  In  good  faith, 
toe  full  value.  In  the  usual  course  of  bu^ 
neas,  before  maturity,  wllhout  notice  of  any 
drcumstanra  Uiat  wmild  Impeacb  Its  valid- 
ity, and  that  he  la  entitled  to  recover  iqpon 
it  Its  full  face  valnot  as  agalnat  any  of  the 
antecedent  parties;  and  where  the  maker 
of  such  an  Instrument,  so  Indoraed  and  hdd, 
riii^fini .  that  the  holder  of  the  instrument 
Is  not  a  holder  fta*  value.  It  devolvea  npm 
the  maker  to  prove  the  same."  Uann  v. 
Bank,  84  Kan.  740, 10  Pac.  Bep^  ISO;  Ecbn 
V.  Halan,  20  Kan.  402;  Lyon  r.  Martin,  31 
Kan.  411,  2  Pac.  Bep.  790;  Bahm  t.  Bridge 
Manufactoty*  18  Kan.  53a  But  wbae  the 
purcfaasw  ot  a  negotiable  note  takes  it  under 
dromustancea  showing  bad  faMh,  or  with 
knowledge  that  the  maker  has  a  defense, 
the  holder  Is  not  an  innocoit  purchaser. 
Dobbins  v.  Oberman,  17  Neb.  163,  22  N.  W. 
R^  3S8;  Smith  v.  Lockwood,  C^Ha,)  SO 
N.  W.  Rep.  401;  Burrou^  t.  Pioat, 
(Mich.)  41  N.  W.  Rep.  704;  Scbmuedde  v. 
Waters,  (bid.  Sup.)  25  N.  B.  B^.  281;  Bank 
Diefendorf,  (R  Y.  App.)  Id.  402;  Franc 
V.  Dlddnaon,  (N.  T.  App.)  26  N.  E.  Repi  2S0; 
ileyen  v.  Bealw,  (Neb.)  46  N.  W.  R^  479. 
The  rule  also  is  that  when  an  action  Is 
Iffought  up(m  a  note  by  one  not  an  bmooeat 
holder  the  maker  can  urge  tba  same  defense 
tiuut  he  could  have  made  If  Hie  aetlMi  had 
been  brought  by  the  payee.  There  waa  soffl- 
dent  evidence  Introduced  upon  ttie  trfid  Id 
go  to  the  Jury  that  the  ^atatltT  was  not  a 
b<ma  fide  purchaser. 

We  have  examined  tibe  Instructions,  bet 
under  the  law  aa  declared  we  do  not  po^ 
cdve  any  error  jvejndldal  to  flie  ri^ts 
the  plaintiff.  Under  flie  eWdence  and  flnd- 
Ings  of  the  jury  we  have  no  IndlnatloD  to 
disturb  tlLe  order  ovennUng  tiie  motion  for 
a  new  trial  The  Judgment  wfn  be  afflnned. 
All  the  Justices  concurring. 


HOWARD  et  al.  v.  WOODWARD  et  si. 
(Supreme  Oourt  of  Kauas.  Oct  7,  1898.) 
AsBtnonuT— FAanis--pLBi.DiiToa— BrmncE. 

1.  Where  a  petition  alleges  in  gnneral 
terms  that  two  persons  are  liable  tor  the  price 
of  goods  purchased  by  them,  and  the  aaawtf 
of  one  ifl  a  gvoeral  d^al,  without  any  attack 
apoD  the  petition  that  the  facta  as  to  the  joint 
liabititr  were  not  fuUr  and  definitely  statel, 
the  admisalon  of  pnxtf  showing  that  the  Joint 
Uabilitr  arose  tiirondi  a  paitnershlp  ot  ^ 
parties  is  not  material  error. 

2.  Id  an  action  InToIving  the  Issue  of  part- 
nership, the  declarations  of  one  person  tiitt 
another  ia  iiis  partner  are  InoM&petent  erMaoes 
against  the  latter  to  fdiarge  hisQaa  a  partK 
AhUBton  V.  Clements,  26  Kan.  tn, 

(firllabas  hr  the  OonrU 
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Blrror  from  district  court,  Ellis  comity;  S. 
X  Osbom,  Judge. 

3^ctloii  by  Woodward,  Faxon  &,  Oo.  against 
Charles  Howard  and  another.  Plaintiffs  had 
Judgment,  and  detoidant  Howard  brings  er- 
ror. Rereraed. 

Waters  *  Watws,  for  plaintiff  In  oror. 
Beedcr  &  Reedor,  for  defimdantB  In  cmw. 

JOHNSTON.  J.  Woodward,  Faxon  &  Oo. 
brought  an  action  against  O.  h.  Dixon  and 
Charles  Howard  to  recover  ?403.50  for  drugs 
alleged  to  hare  been  purchased  by  them. 
The  petition  arerred  that  the  goods  were 
■old  to  Dlzon  and  Howard,  and  that  they 
were  jointly  liable  for  their  price.  IMion 
was  not  Berred,  and  did  not  appear  or  an- 
swer, but  Howard  answered  by  a  general  de- 
niaL   Over  objections,  testimony  was  offered 
to  show  that  a  partnership  existed  between 
Dixon  and  Howard,  and,  although  It  was 
denied  by  Howard,  the  court  specially  found 
that  they  were  partners,  and  upon  this  tes- 
timony and  finding  Howard  was  adjudged 
to  be  liable  for  the  debt   It  Is  first  contend- 
ed that,  as  no  mention  was  made  of  a  part- 
nership In  the  petition,  no  proof  showing  Its 
existence  was  admissible.    A  Joint  liability 
was  alleged,  but  bow  it  arose  was  not  stated, 
as  good  pleading  required.   No  attack,  how- 
erer,  was  made  upon  the  petition  that  the 
facts  respecting  the  Joint  liability  were  not 
fully  and  definitely  pleaded.   In  the  absence 
of  such  an  attack,  proof  that  the  Joint  lia- 
bility arose  by  reason  of  the  partnership  be- 
tween them  was  admissible.  A  more  serious 
question  arose  as  to  the  character  of  the 
proof  offered  to  establish  the  partnership. 
Its  existence  was  the  principal  contention 
between  the  parties.   The  business  was  con- 
ducted in  the  name  of  O.  L.  Dlzon,  and, 
while  there  was  much  proof  tending  to  show 
the  partnmhlp,  Howard  positively  denied 
that  he  had  any  Interest  in  the  business,  or 
connection  with  It,  except  as  a  creditor. 
Over  the  objection  of  Howard,  the  court  ad- 
mitted in  evidence  written  statements  and 
de<daratlons  made  by  Dixon,  to  the  effect 
that  Howard  was  a  partner.  They  were  not 
signed  by  Howard,  nor  claimed  to  have  been 
made  In  his  presence,  nor  was  It  shown  that 
he  ever  had  any  knowledge  that  they  were 
made.   One  of  these  was  a  letter,  signed  by 
Dixon,  which  contained  a  positive  declara- 
tion that  Howard  was  a  half  owner  In  the 
utoce  with  him,  and  another  was  a  credit 
statement,  filed,  and  In  the  handwriting  of 
Dixon,  whi^  contains  the  statemoit  that 
the  nwmbers  of  the  firm  are  Dixon  and 
Howard.    It  has  been  well  decided  that, 
"where  two  persons  are  sued  as  partners, 
and  the  qiKStKm  of  partnoshlp  Is  put  in  Is- 
■ae,  the  atatement  of  tme  of  nich  persons  in 
the  atNwnoe  of  ttie  othw  Is  not  evid«iee 
against  the  other  that  they  are  partners.** 
Johnstxm  T.  cnements,  25  Kan.  876;  17  Amor. 
A  Eng.  TBae.  Iaw,  1317.  As  Howard's  Hsp 


blllty  depended  upon  the  existence  of  the 
partnership,  and  as  that  was  the  main  Issue 
in  the  case,  the  admission  of  this  testimony 
was  material  error.  The  Judgment  of  the 
district  court  will  therefore  be  reversed,  and 
the  cause  remanded  for  another  trlaL  All 
the  justices  concurring. 


DBBBSB  T.  UT1BB& 
(Snpreraa  Oovrt  of  Kansas.    Oct  7,  188a) 
ArPBAL— When  Lisb  —  Hohbbtbad  Exsmmnm. 

'  1.  A  motiiHi  for  a  new  trial  la  not  nee» 
sary  to  a  review  of  proceediogs  had  upon  a  mo- 
tion to  set  aside  a  sale  of  real  property. 

2.  The  provision  that  the  homestead  shall 
not  be  exempt  from  the  payment  of  a  debt 
contracted  for  the  purchase  of  the  premises,  or 
for  the  erection  of  improvements  thereon,  wiU 
not  Include  a  debt  created  hr  borrowing  money 
from  a  third  person,  where  there  Is  no  specific 
SKreement  or  understanding  that  the  money  so 
borrowed  U  to  be  used  in  the  purchase  of  the 
homestead  or  the  erection  of  improvements 
thereon. 

(Syllahas  by  the  Court) 

Error  from  district  court,  Bllto  county; 

S.  J.  Osborn,  Judge. 

Action  by  Willis  A.  Hyers  against  Anna 
Dreeae  for  the  foreclosure  of  a  mortgage. 
Plaintiff  had  Judgment,  and  from  an  order 
refusing  to  set  aside  the  sale  thereon  defend- 
ant brings  error.  Reversed. 

A.  D.  GUkes(m,  for  plaintiff  In  errw.  Wil- 
liam Ii.  Aaron,  tos  defendant  In  errw. 

JOHNSTON,  J.  This  proceeding  was 
brought  to  review  the  ruling  of  the  district 
court  refusing  to  set  aside  a  sale  of  real  es- 
tate wblch  had  been  made  In  pursuance  of 
an  order  of  that  court  The  order  was  made 
in  an  action  brought  to  recover  upon  an  In- 
debtedness of  $200  due  from  Anna  Dreese  to 
WilUs  A.  Myers,  and  to  foreclose  a  mort- 
gage given  to  secure  payment  of  the  indebt- 
edness. Personal  service  was  made  upon 
the  defendant,  Mrs.  Dreese,  but  she  filed  no 
answer  and  made  no  defense.  On  May  12, 
188S,  judgm^t  was  rendered  for  the  amoimt 
and  for  a  foreclosure  of  the  mortgage,  but  no 
execution  of  the  Judgment  was  attempted 
until  March,  1890,  whoi  the  ord^  of  sale 
mentioned  was  Issued.  Aft^  appraisement 
and  due  notice,  a  sale  of  the  property,  which 
was  a  lot  In  H^ys  City,  was  made  on  April 
26,  1889,  for  more  than  two-thirds  of  the  &p- 
praised  value.  On  the  same  day  Mrs. 
Dreese  filed  her  motion  to  set  aside  the  sale, 
the  principal  ground  of  which  was  that  the 
property  was  a  homestead  at  the  time  the 
mortgage  was  given  and  foreclosed,  occu* 
pled  by  herself  and  her  family,  consisting 
of  five  diildren;  that  she  was  a  married  wo- 
man, and  her  husband  was  still  living,  and 
that  as  the  mortgage  was  not  signed  by 
him,  and  he  was  not  made  a  party  to  the 
action,  nor  given  notice  of  Its  pendency,  the 
mortgage  was  absolutely  void,  and  a  sale  of 
the  property  under  It  was  unwarranted  and 
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Illegal.  The  tastlmony  offered  on  the  hear- 
ing diowed  tiiat  ttie  houaa  and  lot  on  which 
the  mortgage  was  given  had  been  occupied 
u  a  homeatead  hy  horaeU  and  family  alnoa 
bcfcMw  the  ezecntion  of  the  mortgage,  and 
that  her  hnaband,  who  waa  living,  had  not 
signed  ttie  mortgage,  or  othelrwlsA  given  his 
oonaent  to  Ita  execntlML  It  appeara  to  have 
been  G(mceded  on  tlie  heating  that  there  was 
not  that  j<dnt  omaent  In  the  execution  of 
the  mortgage  neoeeaary  to  make  It  valid, 
but  It  seems  to  have  been  contended  that  ttie 
debt  which  the  mortgage  was  given  to  se- 
cure arose  upon  oUlgations  tar  the  purchase 
price  of  the  lot  sold,  and  fbr  the  section 
of  Improvements  theiecm.  The  coort  finmd 
nhat  the  money  loaned  hj  the  idalntjff  to 
defendant  was  used  by  defendant  to  p^  the 
purchase  price  of  said  real  estate,  and  to  pay 
tor  materials  tor  the  improvements  upon  the 
same,  and  that  the  said  money  was  used  to 
discharge  said  Indebtedness  and  the  Ileus 
existing  thereon."  For  tans  reason  Mrs. 
Dreeee's  motion  was  denied,  and  the  sale 
theretofore  made  confirmed.  The  testimony, 
however,  falls  to  sustain  the  finding  ot  the 
court 

The  dalm  of  Myers  that  no  review  can  be 
had  because  no  motion  tot  a  new  trial  was 
made  Is  not  good,  for  the  reason  that  upon  a 
hearing  of  a  motion  after  Judgment  a  mo- 
tion for  a  new  trial  la  not  essential  to  a  re- 
view. It  appears  that  some  of  the  money 
borrowed  from  Myers  was  used  by  Mrs. 
Dreese  to  pay  a  balance  due  upon  the  lot, 
and  another  part  was  used  to  pay  for  lum- 
Der  previously  purchased  from  anotlier,  which 
had  been  used  in  making  Improvements  upon 
the  lot.  NelthOT  of  these  debts,  however, 
was  due  to  Myeis,  and  ndther  of  them  con- 
Btltated  a  Hen  against  the  house  and  lot 
Some  time  prior  to  the  execution  of  the 
mortgage  she  purchased  and  obtained  the 
title  to  the  lot  from  Martin  AUeo.  There 
was  a  balance  due  Allen  upon  the  lot  of  $30, 
and  this  amount,  together  with  a  little  IntOT- 
est  thereon,  was  paid  by  her  out  of  the  $200 
borrowed  from  Myers.  She  had  previously 
purchased  a  bill  of  lumber  from  one  Haver- 
man,  on  whitih  there  was  a  balance  due 
of  about  $40,  and  oat  of  the  money  bor- 
rowed she  paid  him  the  sum  of  $32.25. 
No  other  claims  due  for  the  purdiase 
price  of  the  lot  or  for  the  erection  of 
Improvements  thereon  are  shown  to  have 
been  paid  out  of  the  mcmey  borrowed  from 
Myers.  If  botii  of  these  sums  had  been 
property  chargeable  against  the  property,  or, 
rather.  If  It  had  not  been  exempt  from  the 
payment  of  both  of  these,  they  would  sUU 
be  Insufficient  In  amount  to  equal  the  debt 
for  whldi  the  property  was  ordered  to  be 
sold.  As  to  the  claim  for  lumber,  it  appears 
that  Haverman  had  not  attempted  to  secure 
a  lien  upon  the  proper^,  nor  had  he  at- 
tempted to  transfer  his  claim  to  Myers.  Mrs. 
Dreese  did  not  owe  Myers  for  the  lumber, 
and  the  fact  that  a  portion  ot  the  mon^ 


borrowed  tnm  him  was  used  to  pay  tbe  | 

apeo.  lumber  account  of  Bavennan  did  not  ' 
make  the  borrowed  money  an  obBgatton 
UabUity  Incurred  for  the  improvement  at  Oat 
homestead.   As  between   Havaraan  azid 
Mrs.  Dreese,  it  might  have  been  treated  as  a 
UaUllty  contracted  tor  the  ImproTOmcnt  of 
the  homestead,  and  a  Judgment  -apoa  his 
claim  for  lumber  and  material  fomtrtwd  In 
favor  of  Haverman  would  have  ccHistltDted 
a  Uen  np(m  the  hi»nestead.   Tyler  r.  John- 
son, 47  Kan.  4ia  28  Pac.  Rep.  19S.    Bnt  as 
betweoi  My«8  and  Mrs.  Dreese  it  ou  only 
be  regarded  as  money  borrowed  to  pay  a 
pre-existing  Indebtedness.   It  doea  not  ap- 
pear that  the  money  was  borrowed  from 
Myers  with  the  agreement  that  any  puiioa 
of  It  was  to  be  used  to  pay  Haverman. 
The  lumber  was  rather  pur^iased  on  the 
personal  credit  of  Mrs.  Dreese.  and  the  bcr- 
rowed  money  appears  to  have  been  loaned 
by  Myers  upon  the  supposed  secnrity  of  the 
Invalid  mortgage.   The  distinction  iKtweea 
a  liability  for  purchase  money  or  Improve 
ments,  and  money  borrowed  upon,  other  se- 
curity which  is  subsequently  used  to  pay  the 
purchase  money  or  for  improvements,  is 
pointed  out  in  Eyster  v.  Hatheway,  50  IlL 
522;  19  Amer.  &  Eng.  Ent  Law,  573;  Wap.  i 
Homest  &  Ex.  341.    In  respect  to  the  in- 
debtednesa  to  Allen  for  the  balance  of  the  , 
purchase  price  of  the  lot,  some  testimoaj 
was  offered  tliat  the  money  was  loaned  by 
Myets  with  the  understandlus  and  agree- 
ment between  all  parties  that  a  portion  of  It 
should  be  used  to  pay  the  balance  doe  opoo 
the  lot  If  the  purchase  of  the  lot  and  the  | 
loaning  of  the  money  with  the  agreement 
that  It  should  be  used  to  pay  for  the  lot  can  I 
all  be  taken  together  and  regarded  as  a  sln^e  | 
transactdon,  bo  as  to  bring  it  within  Nldiols 
V.  Overacker,  16  Kan.  54,  then  the  property 
In  question  would  not  be  exempt  from  liabil- 
ity for  the  payment  of  that  much  of  the 
Judgment;  or,  If  the  testimony  shows  that 
thM-e  was  .such  an  agreement  and  under 
standing  between  all  the  partly  concerned 
as  would  subrogate  Myers  to  the  ri^ts  of  Al- 
len, the  exemption  might  then  be  held  Inap- 
plicable to  that  portlOTi  of  the  debt   The  tes- 
timony ui>on  this  branch  of  the  case  Is  not 
very  clear  or  satisfactory,  but,  In  any  event, 
ttie  order  of  the  court  must  be  reversed,  ai 
the  property  was  ordered  to  be  sold  tor  debts 
not  enforceable  against  It    The  judgment  of 
the  district  court  will  be  reversed,  and  cause  I 
remanded  f forthw  proceedings.    All  the  | 
Justices  concurring. 


ATOmSON,  T.  *  8.  F.  B.  GO.  at  aL  T. 

BBLU 

(Sni»!enie  Ooort  of  Kansas.  Oct  7,  188U 
Aooibshtb  a*  iUixaoiv  Oaossnras —  PuAnnm 
— OBSTRUOTtoMS  or  Vnv— hnniTonom. 
1.  AJlegationa  of  the  ezecntion  of  writta 
instruments  are  takao  as  trus  oulass  denied 
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incler  oatb,  and.  held,  thftt  Uie  allegation  In  the 
>Tfiiiitiff*H  petition  of  tbe  execution  by  the  At- 
:Uison,  Topeka  &  Santa  Fe  Railroad  Company 
a  writtea  instrnment  auaming  liability  for 
tiae  plaintiff's  claloi  i«  sufficient. 

2.  The  court  instructed  the  jury  that  It  Is 
CTilpable  negligence  for  the  railroad  company 
Co  permit  a  tall  hedge  to  grow  upoD  its  right 
of  war  so  aa  to  materially  obstruct  the  Tiew 
of  the  track  and  approaching  trains  in  the 
Tioinity  of  road  crossings.  The  evidence  shows 
ttizat  there  was  no  hedge  growing  on  the  right 
of  war.  IJndar  the  facta,  Md  aubatantial  er^ 
ror. 

CS^Uabtis  by  the  Court.) 

Error  ftom  dlatrlct  court,  Osage  county; 
"William  Thomson,  Judge. 

Action  b7  Geoise  F.  Bell  against  the 
A^tctalwrn.  TopdEa  &  Santa  Fe  Bailroad  Oom- 
p&ny  and  the  Soathem  Konsaa  Railway 
Company.  Plaintiff  bad  Judgment,  and  de- 
fendants bring  error.  Rerersed. 

Jk.  A.  Hard  and  Robert  Dunlap,  for  plaln- 
tlfTs  In  error.  Pleasant  ft  Pleasant,  for  de- 
fendant In  error. 

AJJLEN,  J.  nils  action  was  brought  by 
SeU  to  recover  the  value  of  two  horses, 
wblch  he  allegea  were  kffled  by  the  negll- 
eenoeof  theserrantsof  the  Southern  Kansas 
Railway  Company  in  operating  one  of  Its 
tralna  of  cars.  The  petition  aUeges  that  "be- 
fore the  commencement  of  this  action  the 
AtehlBon.  TopidEa  A  Santa  Fe  Railroad  Oom- 
pany,  by  some  arrangement,  tbe  date  and 
exact  nature  of  which  Is  to  plaintiff  nn- 
known,  assomed  oontrol  of  said  Une  of  rail- 
way, and  by  written  contract  agreed  to  be- 
come^ and  did  become,  liable  for  killing  said 
stock  of  plaintiff,  to  the  same  effect  that  tbe 
Southern  Kansas  Railway  Company  is  lia- 
ble;  that  the  plaintiff  cannot  set  out  a  copy 
of  saM  writt«i  agreement,  ftn-  the  reason 
tbat  It  Is  not  now,  and  never  has  been.  In 
tlie  possession  or  under  the  control  of  the 
plaintiff."  The  answer  was  slm^y  a  gener- 
al dralal.  not  vwlfled.  Tb»  Jury  rendered  a 
general  verdict  in  favor  of  tbe  plainttff  for 
9168.20,  and  also  answers  to  certain  special 
qneBtl<»ia. 

Tbe  court  inatrueted  the  Jury  that  **the 
auawOT,  not  bdng  verified  by  affldarlt,  ad- 
mits that,  tf  the  Southern  Kansas  Railway 
Company  at  any  time  became  liable  for  the 
Injoriea  con^lalned  at,  that  It,  the  AteUson, 
Topeka  ft  Sante  F«  Railroad  Company,  fs  also 
UaUe  for  tbe  same  by  reason  of  the  written 
agreement  qkedfled  In  said  petition."  It  Is 
dalmed  tlut  this  instructiai  is  raroneous, 
but  we  think  othwirise.  Goal  Oo.  v.  Whlt- 
taker,  40  Kan.  129;  10  Paa  Bep.  830;  Case 
V.  BdsoB,  40  San.  1«1.  19  Pac.  Sep.  685; 
Walker  v.  Flaming;  37  Kan.  171,  14  Pac. 
Bep.  470.  At  tbe  tUne  the  horaes  were  killed, 
they,  vritti  some  cattle  bdooging  to  plaintiff, 
were  being  driven  along  the  public  road,  to- 
wards idalntUTs  bouses  by  plaintiff's  son. 
He  twtl^t^  that  be  was  about  a  qparter  of 
a  mils,  or  probaUy  300  yards,  away  from  the 
crossing  at  tbe  time  the  horses  were  struck 
by  the  train.  The  tssttmeuy  shows  that  tbe 


train  was  moving  r&pldly,  and  some  wit- 
nesaes  testis  that  it  was  running  uncom- 
monly fast  The  Jury  find  that  1^  train 
men  were  negligent,  and  that  their  nci^- 
gence  consisted  in  their  fsUure  to  give  any 
signal,  either  by  blowing  the  whistle,  ring- 
ing the  bell,  or  Mowing  off  steam,  or  at- 
tempting to  stop  the  Iraln.  Ttaey  also  find 
that  the  engineer  could  not  have  stepped  tbe 
train  In  time  to  have  avoided  Uie  Injury 
after  he  first  discovered  the  horses,  and  that 
the  failure  of  tbe  engineer  to  sound  the 
whistle  80  rods  from  the  crossing  was  partly 
the  cause  of  the  Injury.  Tbe  train  was  mov* 
lug  towards  the  northeast,  the  cattle  and 
horses  were  being  driven  up  from  tbe  south. 
Thtxe  was  a  hedge  fence  along  the  west  side 
of  the  wagon,  road  ^tending  ftom  the  right 
of  way  souttiward.  The  ^aintlff  blmsolf 
states  that  there  was  no  hedge  on  the  ri^t 
of  way,  but  that  the  hedge  along  tbe  road 
started  flrom  the  edge  of  the  right  of  way; 
that  there  was  about  20  rods  of  hedge  that 
ran  south  fnnn  the  railroad  right  of  way, 
and  ftom  that  clear  on  to  the  river;  that  the 
hedge  was  tolerably  tftU.  but  tbln.  Tbe 
tenth  inatmction  Is  as  f<dlows:  "It  Is  nefljl- 
gence  In  a  railway  company  to  permit  or 
suffer  a  hedge  to  grow  on  Its  rl^t  of  way 
so  as  to  matOTlally  obstruct  the  view  of  the 
trat^  or  approaching  trains  parsons  about 
to  cross  tbe  track,  or  to  obstruct  the  view  of 
the  highway  at  the  crossing  to  persoiu  ap* 
proaching  the  train;  and  If  the  Jury  believe 
from  the  evidence  tbat  the  defendant  per- 
mitted and  suffered  a  tall,  hedge  to  grow 
upon  its  right  of  way,  so  as  to  materiaDy  ob- 
struct the  view  of  the  track  and  approaching 
trains  by  persons  about  to  cross  tbe  railroad 
on  the  crossing  in  question,  or  materially  ob- 
struct the  view  of  the  highway  by  persons 
operating  the  train  a^roacblng  said  cross- 
ing, and  that  Imt  tor  such  obstruction,  the 
injury  In  quMtion  would  not  have  bapiKued, 
then  the  defendant,  tax  the  question  of  neglf- 
genoe.  Is  liable,  unless  the  Jury  believe  from 
the  evidence  flutttae  plaintiff's  own  negHgenee 
contributed  directly  to  said  Injury."  Wltbln 
the  aath{n1ty  of  Ridlroad  Co.  v.  Hawkins,  42 
Kan.  S55,  22  Pac.  Rep.  322,  tills  Instruction 
would  have  been  erroneous  even  If  there  bad 
been  evidence  that  tiiere  was  a  hedge  on  de- 
fendant's right  of  way.  nie  trial  court 
seems  to  have  mlsapprehmded  the  testi- 
mony, wbldi  shows  that  the  hedge  in  ques- 
tion was  along  the  wagon  road,  and,  as  we 
understand  0ie  testimcmy,  on  the  plalntilTs 
own  land,  over  wbleh,  of  cunrse,  the  railroad 
company  had  no  control  whatever.  We  can- 
not say  that  under  the  facts  of  this  case  the 
error  In  giving  this  Instmetton  was  harmless. 
It  was  grossly  misleading,  because  it  Imfdled 
the  eadstotce  of  facts  which  the  evidence 
wholly  failed  to  abow.  Nor  Is  the  negligence 
attributed  to  the  defendaa^  emiAoyes  by 
the  speolal  findings  of  the  Jury  dearly  HOp- 
ported  by  the  evidenas^  It  Is  quite  dffBenlt 
to  percelTS  bow  the  sounding  of  fbe  whtoOs 
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SO  rods  from  the  crosfllng,  when  the  train 
was  ninnlns  at  a  high  rate  of  speed,  could 
have  oiabled  plalntUTa  soa,  who  was  afoot, 
and  almost  or  quite  as  far  away  from  the 
oosalng  as  the  train,  to  prevent  the  tnjnry, 
and  It  would  be  a  great  stretch  of  the  Imagl- 
natldn  to  conclude  that  the  hcnsea  them- 
selres  would  have  been  influenced  In  their 
moTcments  by  the  souudiog  of  tlie  whisOe. 
The  Jury  find  the  sonndlng  of  the  whistle  to 
have  been  partlaiiy  the  cause  of  the  Injury. 
It  may  be  that  the  tnstmctlpn  In  reference 
to  the  hedge  Infltieneed  them.  There  Is  noUi- 
tng  In  their  flndtngs  showing  that  It  did  not. 
There  Is  no  finding  to  the  effect  that  the 
train  hands  were  n^^gent  In  falling  to  per- 
ceive that  the  horses  were  approaching  the 
crossing  In  time  to  bare  nrolded  the  Injiiry, 
and  the  evidence  does  show,  and  the  Jury 
find,  that  they  could  not  hare  stopped  the 
train  In  time  to  prevent  the  Injury  after  they 
did  dlscovm  them.  The  instruction  given  is 
dearly  erroneoua.  In  order  that  we  may 
disregard  It,  we  mnat  be  able  to  say  that  It 
did  not  influence  the  vo^lct  This  we  can- 
not do  from  the  recwd  in  the  case.  Tlie 
judgment  will  be  rf>vOTsed,  and  a  new  trial 
ordered,  an  the  justices  concurring. 


OmOAGO,  K.  ft  N.  KT.  CO.  T.  ELLIS. 
(Snpreme  Oonrt  of  Kansas.    Oct  7,  1893.) 

CONDEKKATIOir  FMMBISIIiaS  —  RlOHTB  Off  Ln* 
TeiTANT—  DaHASSS  —  WirSSBS  —  HUBBUro  AlTD 

WiFB. 

1.  Where  the  awaxd  of  commissioners  ap- 
pointed to  assess  damages  for  the  right  of  way 
of  a  railroad  company  gives  to  s  person  in  pos- 
session of  the  land  a  part  of  which  is  appro- 
priated, and  bavtiw  a  life  interest  therein,  a 
gross  sum  for  compensation  as  the  ownw 
thereof,  such  person  may  appeal  from  the 
award,  and  he  will  not  be  reqoired  to  Mn  with 
him  in  his  appeal  the  owner  of  the  legal  title  of 
the  land. 

2.  Upon  the  trial  of  the  action  npon  such 
an  appeal  the  party  appealing  can  only  recover 
damages  for  Bn<di  an  interest  or  estate  In  the 
land  as  he  can  establish  In  himself. 

8.  In  no  case  can  either  the  faosband  or 
wife  testis  concerning  sny  commnnlcation 
made  by  one  to  the  other  during  the  manlagew 
Section  323.  Civil  Code.  "«Mr^«8«. 

(SyUshns  by  ^  OomU 

On  rehearing.  ICodlfied.  For  former  re- 
port,  see  88  Pac  Rep.  478. 

PER  CURIAM.  Upon  the  motion  tor  re- 
hearing the  case  of  Railroad  Co.  v.  Weaver, 
86  Ua  473,  among  oth»s.  Is  dteO.  In  that 
case  it  was  decided  that  "the  owner  of  a 
life  estate  In  land  condemned  for  a  right 
of  way  for  a  railroad  is  entitled  to  the  same 
estate  In  the  money  paid  Into  court  under 
the  condemnation  {woceedliws.  (2)  *  •  • 
A  Judgment  (reditor  ct  the  remainder- man 
In  such  life  estate  can  assert  no  claim  to 
any  part  of  said  money  during  the  contin- 
uance of  the  life  eatate."  Upon  the  law  as 
therein  declared,  John  BUis,  If  he  can  e»- 
tabUab  bis  aD^ed  Interest,  has  a  life  es- 


tate In  the  entire  tract  of  land,  and,  conse- 
quenUy,  In  t^  condemnation  maaej  or 
award,  which  represents  the  strip  or  tract 
condemned  for  Ibe  ri^t  of  way.  As  John 
dalms  a  life  estate  In  the  entlte  tract,  and 
as  no  one  else  baa  any  rl^t  to  the  poases- 
sion  of  any  pmrtlon  of  the  eondenuiation 
money  until  his  death,  it  woifld  seem,  as 
we  have  already  decided,  that  John  Ellis 
was  a  party  entitled  to  take  an  appeoL 
Upon  this  theory  Mrs.  ElUs  could  not  re- 
ceive or  use  any  portion  of  the  award  or 
damages,  at  least  not  until  the  death  of 
John  ElllB.  Therefore  the  sale  or  asafgn- 
ment  of  her  interest  and  right  to  the  award 
or  damages  was  at  most  the  release  of  a 
claim  In  a  mere  contingent  remainder.  The 
court  erred,  however,  in  permitting  John 
Ellis  to  prove  by  incompetent  evidence  his 
alleged  life  estate;  that  Is,  It  erred  In  re- 
ceiving in  evidence  communications  made 
by  his  wife  to  him  during  their  marriage. 
A  further  examination  of  the  authorities  coo- 
vincGS  us  that  the  reference  In  the  formH' 
syllabus  and  opinion  Of  the  authority  of 
the  railroad  company  to  bring  Ifa  other  par- 
ties upon  appeal  In  condemnation  proceed- 
ings was  unnecessary  as  this  case  is  pre- 
sented. All  such  references  In  the  forma 
syllabus  and  opinion  will  be  eliminated,  and 
the  correction  made  according.  The  mo- 
tion for  rehearing  win  be  ovmuled. 


HOLDBRMAN  et  al.  v.  JONES. 
(Supreme  Court  of  Kansas.    Oct.  7,  18^) 
VAOATiaa  JnnoKBXT — MisTAn  ov  Godxssl— 
Fbactics. 

1.  It  Is  the  general  rule  that  ndtfaer  U- 
norance,  mistakes,  nor  the  misapprehrasion  of 
an  attorney,  not  occa^oned  by  the  adv«8e 
party,  is  any  ground  for  vacation  a  jodcmeat 
or  granting  a  new  trial.  NelthM-  will  reuef  l» 
ordinarily  granted  by  the  way  of  a  new  trkl 
on  the  ground  tliat  the  attorney,  through  de- 
sign, ignorance,  or  negligence,  mismanaged  the 
defense. 

2.  The  negligence  of  the  party  Is  no  ground 
for  a  new  trial.  The  n«ligence  of  the  attoi^ 
ney  is  the  negligence  of  the  party. 

8.  A  court  or  judge,  upon  a  mobon  to  dis- 
solve a  temporary  injunctloQ,  is  not  compelled 
to  refuse  consideration  of  the  same  nntil  tbe 
final  trial  ot  the  cause,  mwely  because  it  ap- 
pears from  the  face  of  the  petiooa  that  bo 
cause  of  action  is  therein  stated,  and  tbst, 
therefore,  the  temporary  inj  unction  was  im- 
providently  allowed. 
(Srllabns  by  the  Conrt) 

Error  from  district  court,  Oaase  ooontj; 
William  Thomson,  Judge. 

Statotoiy  acti<»  for  a  new  trial  by  D.  W. 
Holderman  and  others  against  Jane  Jmea 
Defendant  had  ^  jndgmoit,  and  plalntlflti 
bring  error.  Affirmed. 

The  other  f&cts  fully  appear  In  tbe  follow- 
ing statement  by  HORTON,  C.  J.: 

Mrs.  Jane  Jones  commenced  hw  action 
against  D.  W.  Holderman,  Charles  MDllkce, 
Charles  Dou^aas,  Henry  Jacol^,  and  WsUo 
Wooster,  before  a  justioe  ot  the  peaos  b 
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Osage  county,  on  December  21,  188D,  for 
wrongful  coDTenion  ot  certain  cattle  and 
borsea.  The  d^endant  Jacoby  mm  served 
with  miminons  In  Oaage  county;  tiie  ottier 
defendants  were  serred  with  gammons  In 
L.7CD  county.  The  cue  came  on  tor  hear- 
ing oo  Februazy  8,  1880,  before  the  juatlct: 
of  tbe  peace,  and  Judgment  was  raidered  1^ 
him  In  fiiTor  of  Mrs.  Jane  Jones,  against  all 
of  tbe  defendants  below  In  ttiat  case  except 
Henry  Jaooby  and  Waldo  Wooeter  f<Hr  |28a78 
and  costs.  Fnun  Ibe  Judgment  of  the  Jus- 
tice of  the  peace  the  defeated  parties  ap- 
pealed to  tbe  district  coort  of  Osage  county. 
When  that  case  was  called  for  hearing  on 
Mandi  21,  1S80;  Judgment  was  rendered  by 
agreement  by  the  district  court  In  favor  of 
Mrs.  Jones  and  against  aU  ot  the  defendants 
tbea  wpeallng  tor  f22&  and  costs  of  $64.^. 
A  stay  of  ezecotton  of  the  Judgment  for  10 
days  was  granted.  On  the  26th  of  March, 
1890,  the  defendants  in  ttaat  case,  as  i^aln- 
tUEs.  filed  tiieir  petttimi  under  section  810  of 
the  Civil  Code  for  a  new  trial,  and  obtain- 
■ed  from  the  district  Judge,  at  diambers, 
an  order  restraining  the  collection  ct  tbe 
judgment  until  tbe  petition  for  new  trial 
fonld  be  heard.  Afterwards,  and  on  the  19th 
day  of  April,  1800,  the  defendant  hk  the 
Jiew  case  notified  one  of  tiie  attorn^  few 
the  plaintiffs  that  idie  would  apply  to  the 
Honorable  William  Thomson,  Judge  of  the 
district  court  of  Osage  county,  at  his  cham- 
bers in  Bnrilngame,  in  that  county,  at  10 
•o'clodc  A  M.,  to  dlsecATe  the  temporary  in- 
junction or  restraining  order.  Afterwards 
the  moticHi  to  dissolve  the  temporary  injunc- 
tion was  heard  and  sustained.  Exceptions 
were  takoi,  and  the  case  Is  broot^t  hwe  by 
'PlalntUb  below,  tboss  petitioning  for  the 
new  trlaL 

T.  N.  Sedgwick  and  Bobert  a  Hetier,  for 
plaintUb  In  enor.  B.  F.  Hendilx,  for  de- 
fendant In  cmr. 

HORTON,  a  Ciftar  stating  the  facts.) 
This  wan  n  proceeding  in  tbe  court  below 
under  section  810  of  the  CHvU  Oode  for  a 
new  trial  upon  tiie  groimds  fliat  flie  court 
had  no  Jurisdlctlooi  to  render  the  Judgment; 
that  tbe  Judgment  wan  obtained  by  fraud 
and  mistake;  and  that  there  was  a  ocunplete 
defiense  to  flie  daim  upou  which  tbe  Judg- 
ment was  rrndered,  which,  through  a  misun- 
derstanding between  fbm  and  their 
■  attorney,  was  not  mada  As  tbe  plaintiffs 
applying  for  tbe  new  trial  did  not  prosecute 
proceedings  In  error  from  tbe  Judgment  of 
the  JnsUee  of  the  peaoe^  bat  took  an  appeal 
to  the  district  eoort,  and  as  Judgment  was 
rendered  in  the  district  court  by  the  agre^- 
ment  of  all  the  parties.  Cbroo^^  their  at- 
torneys. Jurisdiction  Is  dearly  shown.  **Any 
voluntary  appearance  of  a  party  to  an  ac- 
tkm  wbldh  recognises  the  general  Jturlsdic- 
tlott  of  ibe  coort,  or  trtiidi  Is  not  made  fbr 
the  special  purpose  of  contesting  the  Juris- 


diction  of  the  court,  or  for  any  other  special 
purpose,  will  be  construed  to  be  a  general 
appearance  In  the  case,  and  will  be  held  to 
give  the  court  general  Jarlsdletion  in  the 
case  of  sach  party."  Carver  v.  Shelly,  17 
Kan.  472;  Cohen  v.  Trowbridge,  6  Kan.  385, 
808;  McBride  r.  HartweU,  2  Kan.  411,  415; 
1  n.  B.  Dig.  (1st  Series,)  pp.  101.  103,  par. 
S80  et  seq.  No  focts  are  set  forth  in  the 
petition  (Urging  any  fraud  in  the  rendition 
of  tbe  Judgmmt  in  the  district  court,  oc- 
casioned by  the  adverse  party.  Indeed,  no 
fraud  was  alleged,  except  that  no  valid  claim 
existed  to  sue  on,  or,  if  one  bad  ever  ex- 
isted, that  It  had  been  compromised  and 
satisfied  long  prior  to  the  commencement  of 
the  action  thereon.  The  accident,  surprise, 
and  mlaunderstandlng  alleged  In  the  petition 
concerned  tiie  ne^igence,  mistakes,  and  mis- 
appr^enrion  of  plataitlft  and  their  attorney. 
The  def^idant  is  no  way  connected  with 
these  acts  of  omission  or  commlnion,  which 
caused  tiie  failure  of  the  plaintiffs  to  pre- 
pare for  the  trial,  or  make  thdr  defense. 
Tbe  allegations  of  the  petition  tended  to 
show  that  tbe  plalntillh  and  their  attorney 
were  guilty  of  negligence  and  ignorance  In 
not  preparing  for  trial  No  reasonable  dili- 
gence was  shown.  It  is  the  g«ieral  rule 
that  ntfther  Ignorance,  mistakes,  nor  the 
misapprehension  of  an  attorney,  not  occa- 
sioned by  the  adverse  party,  Is  any  ground 
for  Tocating  tbe  Judgment  Neither  will  re- 
lief be  granted  on  tbe  ground  that  the  at- 
torn^ throngb  design,  Ij^orance,  or  negli- 
gence mismanaged  the  defense.  Freem. 
Judgm.  I  508.  In  Elder  v.  Bank,  12  Kan. 
242,  it  was  decided  that  when,  in  an  action 
regularly  commenced  and  prosecuted  with- 
out any  ftnod  or  fraudulent  representations, 
Judgment  Is  rendered  consent  against  the 
detoidanta,  they  cannot  thereafter  have  the 
Judgment  set  aslde^  and  a  new  trial  ^abt- 
ed,  on  the  ground  of  Ibe  exlstMice  of  a 
complete  legal  defoise  to  the  actlmi,  the 
nature  and  extent  of  which  they  wen 
aware  of  at  the  time  ot  the  entry  of  Judg- 
ment" It  was  also  hdd  in  Snow  v.  Mitdiell, 
87  Kan.  636,  15  Paa  Rep.  224,  that  "no 
iet&ae  can  be  set  up  against  a  Judgment 
whi4di  might  with  prefer  diligence,  have 
been  Interposed  in  the  action  In  irtilch  Ibe 
Judgment  fras  rradered,"  "To  entitle  a  par- 
ty  to  enjoin  a  Judgment  he  must  show,  not 
only  that  ibe  Judgment  was  unjust  bnt  tiuit 
It  was  not  the  result  of  any  Inattention  or 
negligence  on  his  part."  Hanna  r.  Morrow, 
4ft  Arfc.  lOT.  "Equity  is  lotii  to  open  a 
Jndgmfflt  at  law  and  let  In  defenses  which 
could  have  been  made  when  tbe  case  was 
on  trial  at  law,  and  before  tiie  Judgment 
was  rendered;  and  it  will  never  do  so  when 
the  negllgHLce  ot  the  defwdant  at  law  Is 
the  reason  irfven  or  apparent  ftom  the  facta 
why  such  def^ise  was  not  made^"  Smith 
T.  Phlniny,  71  Ga.  611.  Hayne,  New  Trial  & 
App.  i  80,  says:  "The  neg^genoe  of  the  par- 
ty is  no  ground  for  a  new  trial.  The  |h:o> 
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Tision  of  the  Code  Is:  'Accident  or  surprtw 
"whlcb  ordinary  pradeuce  could  not  hare 
guarded  against*  And  the  nes^g^ce  of  the 
ftttomey  Is  the  n^ligence  of  the  party, 
WlUiln  the  meaning  of  the  subdivision,  ^e 
attorney  Is  the  agent  of  tlie  party  for  the 
purposes  of  the  trial,  and  the  partj  can- 
not make  bis  attorney's  negUgence  a  gnmnd 
for  relief."  The  petlU<Hi  showed  np<m  Ite 
face  that  no  cause  of  actttm  existed  In  iteTor 
of  the  plaintiffs  and  against  the  defendant, 
and,  as  the  district  Judge  granted  temporary 
reetralning  order  at  diambers,  he  had  the 
authority  to  set  the  same  aside  at  chambers 
upon  a  motion  properly  noticed  and  heard. 
A  court  or  Judge,  upon  a  motion  to  dis- 
solve a  temporary  injunction,  is  not  com- 
pelled to  refuse  the  consideration  of  the 
same  until  the  final  trial  of  the  cause,  mere- 
ly because  It  appears  from  the  face  of  the 
petition  that  no  cause  of  action  is  stated, 
and  that,  therefore,  the  temporary  Injunction 
was  ImproTldently  allowed.  Bundr^  t. 
Denn,  2S  Kan.  43a  The  Judgment  of  the 
district  court  will  be  affirmed.  AU  ttie  Jus- 
tices concurring. 


(SnpTenie  Court  of  Oregon.   Oct.  23,  1893.) 
LsABS  or  Water  Power  —  Action  fob  Bbht  — 

IVTBKBST^IXSITmoiBHT  WaTBR  B1IFK.T  — UaH- 
AOBS. 

X  Where  a  lease  of  water  power  proTides 
for  the  payment  of  a  fixed  eum  QOarteriT  aa- 
Ibss  the  supply  of  water  be  defluent,  when  a 
pro  rata  proportion  of  the  rents  la  to  be  for- 
feited, the  amount  of  rent  in  case  of  an  Insuffl- 
aleat  supply  is  Qaliquldated,  and  heiuje.  in 
such  case,  interest  on  the  rest,  unless  express- 
ly stipulated  for,  caiinot  be  allowed. 

2.  Where,  in  an  action  for  rent  of  a  water 
power,  defendant  khows  that  plaintiff  owes 
Dim  tor  goods  sold  to  him,  and  ioc  rwaira 
made  on  the  premises,  there  is  a  mutual  ac- 
connt,  and,  ander  ffill's  Code,  S  8(^,  interest 
can  be  allowed  thereon  only  "frcuu  the  day  the 
balance  Is  asoertalned." 

3.  In  an  action  for  rent  of  water  power, 
tinder  a  leaae  which  provided  that  in  case  the 
dam  and  race  CMitnMlinK  the  power  were  in- 
Jilted  tor  high  water,  the  lessor  should  repair 
them  within  10  days  after  the  water  had-fallen 
to  its  aTerage  wintn  stage,  plaintiff  alleced 
failure  to  so  repair,  thoogh  the  water  receded 
to  its  average  wiQter  stage  FebrnarT  15th,  and 
gmtinued  at  or  below  such  stage  till  February 
2Sth,  and  defendant  denied  that  the  water  had 
so  receded.  Held,  that  the  court  erred  in  not 
findiufr  on  the  Issue  so  made  as  to  the  state  of 
the  water  between  those  dates. 

4.  In  such  case  plaintiff  would  be  excused 
from  the  making  of  repairs  within  the  required 
10  days  after  the  water  had  fallen  to  the  aver- 
age winter  stage,  if  it  rose  again  so  as  to  make 
impossible  the  completion  of  tiie  work  in  the 
time  acrecd. 

5.  The  act  of  God  rendering  performance 
impoaslble,  if  relied  on  as  a  defense,  must  be 
pleaded. 

6.  A  clause  in  a  lease  of  water  power,  that 
In  default  of  a  sufficient  supply  of  water  the 
lessor  shall  forfeit  a  pro  rate  proportion  of  the 
water  rents  Accruing  duriag  the  existence  of 
such  deficiency,  is  not  a  provision  for  liqui- 
dated damages,  such  as  will  prevent  recovery 
of  other  damages  by  the  lessee,  when  it  ap- 
pears tliat  the  deficiency  was  the  result  of  the 


(Or. 

lessor's  failitre  to  repair  iujiines  to  the  race 
and  dnm  caused  by  an  UDU»«uat  frft^het.  and 
that  the  rental  value  of  the  lessee's  mill,  whii^ 
was  useless  without  the  power,  was  $20  t>«r 
day,  while  the  rent  of  the  power  was  bot 

Appeal  from  circuit  court.  Lane  coanty;  J. 
0.  PnUoton,  Judge. 

Action  }jj  B.  J.  Pengra  against  Almon 
Whed».  From  a  Judgment  Cor  plaintiff, 
defendant  a;^>eals.  Rerersed. 

Tbe  other  facts  fully  appear  in  the  fionow- 
ing  statement      MOORE,  J.: 

This  is  an  action  to  recover  the  rent  of 
and  damages  for  an  injury  to  a  mter  pow- 
er.  Tbe  facts  show  tfaat  ^te  tHahitStt,  on 
February  13, 1888,  was  the  owner  of  a  water 
power,  consisting  ot  a  flume,  dam,  and  gates. 
whlcSi  conducted  water  from  the  middle 
fi>tfc  of  tbe  Willamette  rtrer  to  e^rlagfldd. 
Lane  oonntr*  >nd  tii«  deCiHidaiit  was  the 
owatr  of  a  aaw  and  ptanlng  mill  at  Oiat 
plaice,  which  was  operated  hj  water  pow- 
er; and  at  said  date  tbe  tfalntltf,  In  oonMd- 
eraticHi  cf  91^000  per  year,  payable  qnarteriy, 
leaaad  said  water  poirar  to  the  defendant 
for  the  term  of  99  years.   The  contract  of 
lease*  among  other  tUiigB,  contained  the  fbl- 
lowlng  proristons:   "In  case  aaSd  dams  and 
races  are  bijnred  by  high  water  or  obstruct- 
ed 1^  drift  of  tbnber  or  gravel  or  oQier 
aslMrtaiice^  the  lessor  herdu  dull  repair  Oe 
same  or  remove  the  obstmctlons  within  ten 
days  after  the  rlrer  rtiall  have  faikoi  to  an 
arerage  wlntw  stage,  and  In  deCault  of  a 
sufficient  supply  ot  water  from  any  cause 
shall  ftrfUt  a  pro  rata  portion  of  the  water 
rents  accruing  thereunder  daring  the  time 
BDi^  defldwcy  may  exist;  and  If  flie  lessor 
or  his  assigns  dow  not  enter  tipon  the  work 
of  repairing  within  fifteen  days  after  tbe 
water  has  subsided  to  an  ordinary  winter 
stage,  this  lessee  or  Us  assigns  may  them- 
selyee  make  the  necessary  repairs,  and  ccd- 
leet  the  costs  thereof  from  the  owner  of  the 
water  power,  the  same  being  an  off^  against 
any  accrued  or  aocnzing  mter  rents.  Hie 
owner  of  Qie  water  power  shall  at  all  times 
when  logging  Is  ta  process  keep  a  suffidat 
depth  of  water  in  all  parts  of  the  race  to 
mahe  it  practicable  to  move  logs  through 
the  same  when  bandied  In  a  skiUed  and 
workmanlike  manner,  of  tbe  size  commonly 
nm,  and  In  default  thereof  shall  pay  audi 
damages  as  the  mill  owners  may  sustain  ft>r 
want  therecHt"    Tbat  sn  nn usual  freshet  In 
the  Willamette  river  on  February  3^  1890, 
carried  out  the  dam  and  injured  tbe  race, 
and  plaintiff,  on  the  24th  of  said  month, 
and  as  soon  as  the  water  had  receded,  com- 
menced to  repair  the  Injmy,  but  was  unable 
to  oomplete  the  work  until  May  Sd.  Tbut 
on  June  2,  1890,  plalntlfl  assigned  all  his 
right,  title,  and  Interest  in  said  lease  to  the 
Springfield  Power  &  Investment  Company, 
a  private  corporation,  and  on  Jmie  6,  18B1, 
said  corporation  reassigned  said  title  and  in- 
terest, together  with  all  claims  for  rent  or 
damage,  to  the  plaintiff.    Plabiflffs  cause 
oi  action  for  rent  is  (1)  fi,900  from  June  X 
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K),  to  June  6,  1891;  <2)  $805  from  Atigust 

1888,  to  Jnne  2, 1890;  and  (3)  $750  from 
le  6,  1891,  to  February  13,  1892;  and  In- 
est  on  each  of  said  lums.  Tbe  com- 
int  contains  11  other  caxises  of  action,  but, 

the  court  found  against  the  plaintiff  on 
•h,  it  Is  not  necessary  to  mention  them. 
%e  defendant  admitted  that  there  was 
i  on  Ibe  first  cause  of  action  $3iai3,  which 
I  oh  June  13, 1881,  been  stated  and  agreed 
an.  between  him  and  the  Springfield 
wer  &  InTestment  Company;  on  the  sec- 
1,  $501.80;  and  on  the  third,  $628.28.  The 
'endant,  by  way  of  conuterclalm,  alleged 
ht  separate  defenses,  of  whldi  the  sixth 
y  requires  consideration  here.  In  this  It 
alleged  that  plaintiff  failed,  neglected,  and 
tised  to  repair  the  dam  and  race  wlttiln 

days  after  the  water  had  fallen  to  an 
>rage  winter  stage,  and  that  thereby  de- 
idant  had  lost  the  use  of  his  mills  for  64 
ra,  to  his  damage  In  the  sum  of  $060.  The 
>ly  denied  the  allegations  of  new  matter 
the  answer,  and  the  cause,  being  at  Issue, 
s  tried  by  the  court  without  a  Jury,  which 
md  &e  amount  of  rent  dne  as  admitted 

the  defendant,  and  allowed  plaintiff  in- 
est  on  said  suuis  from  the  time  they  be- 
ne due,  and  also  allowed  defendant's 
mterclalms  and  Interest  thereon  from  the 
le  the  several  accounts  accrued,  and  gare 
tgment  In  favor  of  plaintiff  for  the  bal- 
X,  but  refused  to  allow  defendant's  claim 
'  damages,  from  which  he  appeals. 

J.  Fllnn  and  H.  H.  Hewitt,  for  appelant. 
0.  H.  Williams,  for  req;>ondent 

lOORE.  J.,  <after  stating  the  facts.)  nie 
^ead&ot  contends  that  tbe  court  erred  In 
owing  plaintiff  Intwest  on  the  Install- 
nts  of  rent  In  Hawley  t.  Dawson,  16 
.  344.  18  Pac.  Itep.  692,  It  was  held  that 
len  the  amount  of  recovery  Is  unllquldat- 

and  there  is  no  express  agreement  to 
r  Interest,  default  In  the  payment  does 
t  occur  till  the  amount  which  the  party 
^t  to  pay  is  fixed  and  made  certain.  In 
i  oase  at  bar,  while  the  contract  provided 
it  the  rent  should  be  $1,000  per  year,  pay- 
!e  quarterly.  It  also  provided  that  in  de- 
lit  of  a  sufflcleut  supply  of  water  from 
r  cause  a  pro  rata  portion  of  tbe  accruing 
ter  rents  should  be  forfeited.  This  pro- 
Ion  wonld  render  the  amotmt  of  rent  due 
ler  tbe  contract  depeatlent  upon  the  sup- 

of  water  for  each  quarter,  and  hence  tbe 
lOunt  of  rent,  in  case  of  nn  InsulBcient 
}ply.  wonld  be  anllquldated;  and,  since 
I  contract  made  no  provision  for  the  pay- 
nt  of  interest.  It  could  not  be  recovered 
tU  the  amoimt  of  rent  which  the  defend- 
t  ought  to  bare  paid  had  been  fixed  and 
de  certain.  Section  3587,  Hill's  Code, 
)vldee  that  "the  rate  of  lutoi-est  In  this 
te  shall  be  eight  per  centuiu  per  nnnnm, 
1  no  more,  on  all  moneys  nfter  the  snnie 
x*rae  doe;  on  judgments  and  decrees  for 


the  payment  of  money;  on  money  received 
to  tiie  use  of  another  and  retained  beyond  a 
reasonable  time  wlthont  the  owner's  consent, 
express  or  Implied,  or  on  money  due  upon 
the  settlement  of  matured  accounts  from 
the  day  tbe  balance  Is  ascertained,"  etc. 
The  contract  having  provided  that  the  rent 
should  be  paid  quarter-yearly,  under  this 
section  interest  must  be  allowed  from  the 
end  of  each  quarter  on  deferred  paymcuta, 
(>xcept  tn  case  of  an  offset.  In  which  case  In- 
terest pan  be  recovered  only  from  tbe  time 
that  the  balauce  due  can  be  made  certain. 
The  recwd  shows  that  the  defendant  sold 
and  delivered  goods  to  the  phUntlff,  paid  out 
money  tor  his  use  and  b^efit,  and  made  re- 
pairs on  the  leased  premises.  Would  this 
make  the  account  mutual  between  tliem? 
Mutual  accounts  are  made  up  of  matters  of 
set-off.  Tliere  must  be  a  mutual  credit 
founded  on  a  snbststine  debt  on  tbe  other 
side,  or  sn  agreement,  express  or  implied, 
for  ft  set-off  of  matual  debts.  Aug.  lim.  8 
140.  "Accounts  are  mntnal  when  each  party 
makes  charges  against  the  other  in  his  books 
for  property  sold,  services  rendered,  or 
money  advanced."  Bdmondstone  v.  Thom- 
son, 16  Wend.  654.  "The  mode  of  settling 
mutual  accounts  Involves  the  examination 
of  the  same  by  the  parties,  and  Hie  arrival 
at  an  anderstandlng  of  the  amount  remain- 
ing due  from  the  one  party  to  the  other  as 
an  adjustment  thereof.  It  becomes  a  aettie- 
ment,  and  in  such  cases  only  Is  interest  al- 
lowed to  nm."  Catlln  r.  Knott,  2  Or.  821. 
Tbe  rent  on  <me  side  of  tlie  account,  while 
payable  In  money,  did  not  destroy  the  mu- 
toallty  when  set-offs  were  made  on  tbe  other. 
OatUng  T.  Skouldlng,  6  Term  R.  189.  There 
was  no  account  dtie  tbe  plaintiff,  so  as  to 
draw  Interest  under  the  statute,  until  the 
balance  was  ascertained,  (Wat.  Set-Off,  | 
19;)  and  the  allowance  of  Interest  to  either 
party  was  error.  The  record  further  shows 
that  upon  an  accounting  with  the  Springfield 
Investment  Company  on  Jime  IS,  1891,  there 
was  found  to  be  due  from  the  defendant  to 
said  company  the  sum  of  $313.13  on  accomit 
of  rent,  which  account  was  assigned  to  plain- 
tiff; and  that  one  A.  E.  Gallagher,  having  an 
account  against  plaintiff  amounting  to  $150.- 
46,  assigned  the  same  to  defendant  These 
accotmts  did  not  arise  between  the  plaintiff 
and  defendant  and  were  not,  therefore,  mu- 
tual; and,  since  the  assignors  could  have  re- 
covered interest  thereon  from  the  time  they 
became  due,  the  court  properly  allowed  in- 
terest on  each. 

The  defendant  contends  that  the  court 
erred  In  not  considering  bis  claim  for  tbe  loss 
occasioned  through  plaintiff's  failure  to  re- 
pair the  dam  and  race  wltbln  10  days  from 
the  time  the  water  had  fallen  to  an  average 
Avinter  stage,  the  fludlnga  of  the  court  not 
covering  the  issueii  upon  thnt  question.  It 
Is  alle(;ed  In  the  auHwer  that  the  water  re- 
ceded to  an  ordinary  winter  stage  on  or 
atmut  February  15th,  and  that  from  said 
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date  to  and  Indndiiig  tlie  2Sth  of  said  month, 
and  for  some  time  thereaftw,  the  water  was 
oontlnuoiiBly  at  m  bdow  aaid  atace;  and 
that  firom  Febmaiy  2Bth  to  Blar  8d  tiie  war 
ter  was  at  or  below  the  ordlnaxr  stage  near- 
ly all  tbe  tlm&  ^niese  allegatkma  were  ape* 
Really  doded  In  the  rt^,  bat  thwe  waa 
no  aUegatlon  therein  that  plaintiff  had  been 
prerented  hj  an  act  of  God  from  completing 
the  repairs  within  the  agreed  time.  Upon 
this  lasne  the  coort  found  that  the  water 
did  not  recede  to  an  arerage  winter  stage  on 
or  about  Feibmary  15th;  that  the  plalntlir, 
OS  soon  as  It  had  receded,  commenced  to 
repair  the  InluiT*  and  thereafter  worked  dil- 
igently nnta  it  was  completed,  and  that 
defendant  was  not  injured  throuiA  any  fault 
or  nefl^lgence  ct  the  plaintiff  In  falling  to  re- 
pair; and  by  an  ammded  finding  states  tiiat 
•it  Is  dlfllcult  to  detavdne  from  the  evldenoe 
in  this  case  when  the  water  did  recede  to  an 
ordinary  winter  stage  after  the  8d  day  of 
February,  1880.  The  evidence  does  not  show 
that  said  ilTer  receded  to  an  avraage  winter 
stag^  and  remain  at  or  b^w  that  stage  for 
ten  cfHiaecutiTe  days  before  the  3d  day  of 
May,  1890."  Tbeee  findings  ImpUedly  admit 
that  the  water  receded  to  the  pToper  stage 
at  some  time  prior  to  May  Sd,  but  6n  not 
appear  to  have  been  baaed  vpou  any  issue 
made  by  the  pleadings.  It  would  appear 
from  such  findli^  that,  In  consequence  of 
a  rise  In  the  river  after  the  watw  had  fallen 
to  the  required  stage,  plaintiff  had  beoi  pre- 
tended ftom  maJdng  the  repairs.  The  mar 
terinl  Issue  was  whether  from  the  15th  to 
the  2Gtb  day  of  February,  1800,  and  for 
some  time  thweofter,  the  water  was  oontin- 
uondy  down  to  or  below  an  average  and  or- 
dinary winter  stage.  The  findings  are  idlent 
as  to  the  time  the  water  receded,  and  it  does 
not  appear  therefrom  whether  or  not  the 
watOT  was  continuously  or  at  aU  down  n> 
an  ordinary  winter  stage  between  said 
dates.  The  law  is  weQ  settled  in  this  state 
that  when  a  caum  Is  tried  by  the  court 
without  the  Interr^Uon  of  a  Jury  there 
must  be  findings  of  fact  upon  all  the  ma- 
terial liHues  presented  by  the  pleadings. 
DnUnage  DIst  t.  Grow,  20  Or.  585,  26  Pac 
Reih  »15.  There  bdng  no  finding  upon  this 
issue.  It  must  be  presumed  that  It  escaped 
the  attention  of  the  court  If  the  repairs 
were  made  within  10  days  aft»  the  water 
had  fallen  to  the  required  stage,  defendant 
has  no  cause  of  action  on  his  claim  for  dam- 
aifes;  or,  if  the  finding  was  to  that  effect, 
and  there  waa  any  evidence  to  support  it 
this  court  would  not  review  such  finding. 
Admitting  that  a  sudden  rtse  of  the  river, 
after  it  had  fallen  to  the  proper  stage,  had 
prevented  the  plaintiff  from  making  the  re- 
pairs wtthin  the  given  time,  and  this  fact 
were  an  Issue  in  the  cause,  Is  the  plaintiff 
liable  for  a  breacb  of  the  oondltions  of  bia 
oov«mnt  caused  by  the  act  of  God?  It  Is  a 
weU-recognized  principle  of  law  that  when 
tt  la  apparent  that  the  parties  have  am- 


(Or. 

tracted  <m  the  basis  of  the  con  tinned  exist - 
race  of  a  given  thin^  then,  on  performanoe 
becoming  due,  if,  without  the  fault  of  the 
parties,  the  thing  has  ceoaed  to  exist,  the 
case  has  become  one  of  mutual  mistake,  and 
tiie  duty  to  perform  no  longer  remains. 
Blsh.  Gont  I  688;  Chit  Oont  lOm  The 
contract  In  the  case  at  bsr  relates  to  the 
lease  of  the  watn  power.  The  injury  to  the 
dams  and  nee  waa  not  a  destmdion  of 
the  power  which  continued  to  exist  after 
the  flood.    The  dams  and  raoe  woe  Inci- 
dents of  the  power,  and  were  to  control  it 
but  th^  did  uit  coDStltuto  the  power;  and 
hence  thdr  destmotlon  or  Injury  did  not 
affect  the  continued  existence  of  the  power. 
If  the  stream  had.  In  ocmsequenoe  of  droogtat, 
failed  to  fumlsh  the  necessary  amount  of 
water  to  operate  defoulant's  mills,  this 
would  have  beoi  a  destruction  of  the  anb- 
Ject-matter  of  the  contract  which  would 
have  excused  performance.    The  theory 
that,  when  a  party  by  hia  own  contract 
oreatea  a  duly  or  charge  upon  himself,  be  Is 
bound  to  malce  It  good.  If  lie  may,  notwith- 
standing any  accident  by  Inevitable  nec-ps- 
slty,  because  he  might  have  provided  agalniif 
It  by  hia  ocmtract  had  its  origin  in  the  dic- 
tum of  the  court  in  Paradlne  v.  Jane,  Aleyn, 
26,  and  this  role  Is  not  Infrequently  ap- 
plied where  the  Impediment  comes  from  the 
act  of  God.    But  the  actual  adjudlcatlnms, 
while  discordant  come  far  abort  of  this: 
so  that  as  a  whole,  this  dictum  Is  not  sus- 
tained by  them.   Blah.  Cont  |  590.   **lt  Is." 
says  Mr.  Justice  Swayne,  "a  well-eettled  rule 
of  law  that  If  a  parly  by  his  conir.u-t 
charge  himself  with  an  obligation  possIMp  to 
be  performed,  he  must  make  It  good,  uul*^ 
Ite  performance  Is  rendered  Impossible  by 
the  act  of  Ood.  the  law,  or  the  otho'  party. 
Unforeseen  difficulties,  however  great  will 
not  excuse  him."   Dermott  v.  Jones,  2  WnIL 
L    The  act  of  God  viiU  disuse  with  the 
performance  of  a  contract  but  to  bring  the 
case  within  the  rule  of  dispensation  It  must 
appear  that  the  tlUng  to  be  done  cannot 
any  means  be  accomplished;  for.  If  it  is 
only  Improbable,  or  out  of  the  power  of 
the  obligor,  it  Is  not  bi  law  deemed  Im- 
possible.   Beebe  v.  Johnson,  IS  Woid.  500. 
The  plaintiff,  having  agreed  to  make  the  re- 
pairs within  10  days  from  the  time  the  wa- 
ter  had  fallen  to  an  average  winter  stage; 
cannot  Justify  the  failure  to  comply  with 
this  requlremmt;  If  the  water  contlnord 
at  or  below  that  stage,  by  saying  that  the 
work  could  not  profitably  have  l>e€n  draw 
within  the  agreed  time,  slhoe  by  the  em- 
ployment of  more  labor  the  r^atra  might 
have  been  completed  within  the  time.  This 
would  have  been  within  the  power  of  the 
plaintiff,  and  therefore  not  Impossible;  but 
If.  after  the  water  had  fallen  to  the  required 
stage,  it  immediately  rose,  and  continued 
high  for  some  time,  this  would  have  been 
such  a  dist>en8ation  as  would  have  rendered 
the  performance  of  the  contract  imposriUe. 
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>ne  engages  to  make  repairs  before  a 
IcQlar  day,  and  It  becomes  Impossible  by 
act  of  God  to  make  them  by  tbat  day, 
vrlll  not  be  liable  for  a  breach  of  the 
nant.  *lf  be  repairs  aa  bochi  as  possible 
eafter.  TayL  Ijuidl.  &  Ten.  |  861.  If  the 
itlff  had  iDtended  to  rely  apon  tiie  act 
lod  as  a  dlspensatitni,  he  should  have  al- 
ii this  fact,  and  made  It  an  Issue,  (Bailey, 
s  Prob.  296;)  bnt  this  he  may  be  able  to 
n  another  trial  by  amendment  if  he  so 
re. 

le  plaintiff  contends  tbat  the  parties 
i  Stipulated  for  the  amount  of  damages, 

hence  tht^y  are  t>onnd  thereby.  The 
ract  proTldeM  that  In  default  of  a  suffl- 
t  supply  of  water  from  any  cause  the 
>r  shall  forfeit  a  pro  rata  portion  of 
water  rents  accruing  thereunder  during 

time  such  deficiency  exists.  "Whoi- 
-,"  says  Mr.  Sed^^wlck,  "the  damages 
s  evidently  the  subject  of  calculation  and 
istment  between  the  parties,  and  a  cer- 

Emm  was  agreed  upon  and  Intended  as 
pensatlon,  and  is  In  fact  reasonable  In 
lunt.  It  will  be  allowed  by  the  court  as 
[dated  damages."  Sedg.  Dam.  (8th  Ed.) 
XS.  The  contract  provides  that  plain- 
shall  furnish  a  given  quantity  of  power 
a  certain  sum  of  money,  and  stipulates 
;  In  default  thereof  from  any  cause  the 
>ndant  shall  only  pay  for  what  he  ob- 
ed.  ■  Can  it  be  said  from  this  that  the 
lages  had  been  the  subject  of  calculation 

adjustment  between  the  parties?  That 

parties  did  not  anticipate  such  an  nn- 
U  freshet  In  the  river  when  the  contract 
.  executed  Is  Inferable  from  the  fact  tbat 
□tiff  agreed  to  make  the  repairs  within 

given  time,  and  this  fact  alone  would 
D  to  rebut  the  theory  that  the  damages 

been  the  subject  of  calculation  and  ad- 
ment  in  advance  of  the  Injury,  or  that 

sum  named  had  been  agreed  upon  and 
nded  as  compensation.  The  evidence 
tvs  tbiitthe rental  value  of  defeudnnt's  mill 
I  from  $20  to  $25  per  day,  and  tbat  with- 
the  use  of  the  water  power  it  was  value- 
.  while  the  rent  of  the  water  power  was 
7  $2.83  per  day  by  the  terms  of  the  con- 
it    In  Fisher  v.  Barrett,  4  Cush.  3S1, 

defendants  had  leased  to  the  plaintiff  a 
t  of  their  mill,  and  covenanted  to  make 
litlons  to  the  machinery,  and  furnish 
im  power  to  operate  the  same.  It  was 
ther  agreed  that.  In  default  of  a  supply 
steam  power,  the  rent  should  be  sus- 
ded.  Defendants  neglected  to  make  the 
lltions,  and  refused  to  furnish  the  power. 
an  action  for  damages  the  defendants 
ided  that  the  suspension  of  the  rent 
I  Intended  to  be  liquidated  damages  for 

breach  of  the  covenant,  and  tbat  they 
70  not  liable  for  any  other  damages.  The 
rt  held  that  the  damages  had  not  been 
ildated.  In  tbat  case  the  plaintiff's  dam- 
s  were  the  result  of  the  defendants'  re- 
al to  furnish  the  motive  power.  The 


damages  could  not  have  been  less  hid  they 
arisen  from  Inevitable  acddeut  The  Injui*}' 
to  plaintiff's  business  was  the  measure  of  bis 
damage,  and  not  the  motive  with  which  the 
defendants  refused  to  fumlsti  the  power. 
This  was  equivalent  to  holding  that  a  sus- 
penrion  of  the  rent  was  not  a  reasonable 
compensation  for  the  damages  sustained.  It 
would  aiipear  from  this  that  the  forfeiture 
of  the  rent  in  the  case  at  bar  was  not  a 
reasonable  compensation  for  tbe  loss  of  the 
use  of  the  mills.  The  Judgment  of  the  court 
below  is  reversed,  and  a  new  trial  ordered. 


BOWIiAMD  V.  HABMON  et  aL 
(Supreme  Court  of  Oregon.  Oct.  28,  1883.) 

IIIOHI.HIC8'  LlBKB— NOTIOB  or  CULIM— VlUntTT. 

1.  A  notice  of  a  lien  for  materials,  statiDg 
that  the  lienor  has,  by  virtue  of  a  contract 
heretofore  made  with  H.  and  with  K.,  his  con- 
tractor, furnished  materials  and  done  work  in 
plastering  a  certain  dwelling  bouse,  the  grounJ 
on  which  said  dwdling  was  erected  being  the 
property  of  H.,  who  caused  its  erection  bdJ 
was  its  owner  or  reputed  owner,  sufficiently 
complies  with  Hill's  Code,  I  8673,  providlni? 
that  the  claim  filed  shall  state  the  name  of  tbe 
person  to  whom  the  materials  were  fumiabefl, 
such  section  also  moklog  the  oon tractor  the 
agent  of  the  owner. 

2.  The  fact  that  a  notice  of  lien  sUtea 
$150  as  the  sum  to  be  credited  on  the  account, 
when  a  preponderance  of  the  evidence  shows 
that  it  should  be  $1C2.S0,  does  not  affect  the 
validity  of  the  notice,  when  tbe  claimant  Is  nei- 
ther willful  nor  negligent  In  failing  to  give 
credit  for  tbe  extra  $2.50,  and  cootends  for 
the  correctness  of  his  statement  in  good  faith. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Steams,  Judge. 

Suit  by  R.  J.  Bowland  against  William  L. 
Harmon  and  others  to  foreclose  a  mechanic's 
lien.  From  a  Judgment  for  plaintlfl,  defend- 
ants appeal.  Affirmed. 

Ttie  notice  of  lien  claim  filed  by  plaintiff 
was  as  follows: 

"Know  all  men  by  these  presents,  tbat  I,  B. 
J.  Rowland,  of  tbe  city  of  Portland,  In  the 
coxmty  of  Multnomah,  Oregon,  have,  by  vir- 
tue of  a  contract  heretofore  made  with  Wm. 
L.  Harmon,  of  the  county  of  Multnomah,  Or- 
egon, with  O.  O.  KlUam  and  T.  C.  Hewton, 
his  contractors  and  agents,  fumlehed  matei-i- 
al  and  done  work  and  labor  In  the  plastering 
of  a  certain  dwelling  bouse;  the  ground  upon 
which  said  dwelling  was  erected  being  at 
the  time  the  property  of  Wm.  L.  Harmon, 
who  caused  the  said  dwelling  to  be  erect- 
ed, and  who  was  tbe  owner  or  reputed  own- 
er thereof,  and  is  now;  said  dwelling  and 
land  being  known  and  particularly  described 
as  foUows:  A  two-story  and  attic  frame 
dwelling  bouse,  with  basement,  and  situated 
on  the  following  real  estate,  viz.:  Lots  IS 
and  19,  in  block  11,  In  Arbw  Ix>dge,  Mult- 
nomah coimty,  Oregon,  being  at  the  time 
within  the  city  limits  of  the  dty  of  Port- 
land. That  the  contract  and  reasonable  price 
of  such  work  so  dMie  by  me  was  the  stun  of 
$^  gold  c6ba  of  the  United  States.  That 
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the  BCua  of  $270  Is  now  due,  or  to  become 
dii^  In  United  States  gold  coin,  said  demand 
and  account  being  hereafter  Bpeclflcally  set 
forth  and  stated.  That  It  Is  the  Intratlon  of 
the  aaXA  R.  j.  Bowland  to  htAi  a  Uea  ixgoa 
the  premises  hereinbefore  described.  And 
that  It  is  his  Intention  to  claim  and  hold 
said  licai,  not  only  npon  such  buildings,  erec* 
tlons,  and  superstructures,  but  also  upon  the 
land  upon  which  the  same  are  erected,  Tbk 
said  lots  18  and  19,  In  block  11,  In  said  Arbor 
Lodge.  The  foUowhig  Is  a  tnie  and  cwrect 
statement  of  the  account  and  demand  due 
the  claimant  h««In: 

Fw  labor  performed  $200 

For  mateilal  furnished  225 

Total  amount  of  debti  $426 

Deductions. 

Paid  In  caA  at  different  times,  aggregat- 
ing  r?.. .'!..... $150 

Balance  now  doe  $270 

"That  tbirlj  dayi  ban  not  elapsed  since 
the  completion  of  aald  building  and  wortc 
[Signed]  S.  Bowland. 

'Properly  Tcrlfled.** 

J.  F.  BootbSb  for  appdlaats.  TkSL  Stuart, 
for  respondent 

FEB.  OUBIAIL  nila  la  a  ndt  In  eqolt/  to 
foreclose  a  mechanic^  Uen  upon  tbe  lots 
scribed  In  the  complaint  The  facts  show 
that  during  tbe  year  1882  tbe  defoidant  Wit 
11am  L.  Harmon  entered  Into  a  contract  with 
the  defendants  Kfflam  ft  Hewton,  as  copart- 
n^  by  the  tenna  of  wbich  tbey  nndwtook 
to  erect  for  him  a  dwelling  house  npon  lots 
18  and  19  ftv  the  sum  spedfied;  that  wblle 
CMistnictlng  said  buUdlng  they  entered  Into 
a  oontract  with  the  plalntlfl  Bowland  to  fur- 
nish tbe  materlsl  and  do  the  plastering  and 
fonndatfon  wvA  of  said  bouse  tar  tbe  sum 
of  $240;  that  on  the  27th  day  at  October. 
1802,  tbe  pbilntur  filed  with  tbe  recorder  of 
Uultnomah  comity  a  notice  of  lien  turan  said 
dwelling  bouse  and  property  for  the  sum  of 
$27a 

Ttie  first  <>tdectl(n  assigned  Is  that  the  no> 
tlce  of  plaintiff's  lien  la  defectlTe,  In  not 
rwT"'ng  the  person  to  whom  he  furnished  the 
materials.  This  objection  Is  based  on  section 
861^  HlU's  Code,  which  provides,  among  otb- 
er  things,  that  tbe  dalm  filed  shall  state  "the 
name  of  tbe  person  to  whom  he  ftunlsbed 
tbe  materials."  It  may  be  admitted  that  Itie 
statemnt  In  tbe  notice  to  which  the  objeo- 
tlon  applies  Is  faulty  and  illy  constructed, 
taut  In  Tlew  of  tbe  tact  that  hy  said  section 
tbe  contmctor  Is  made  the  agmt  of  Ibe  ow]ir> 
er.  Its  meaning  Is  plain,  and  Is  easily  made  ta 
so  spi^ear  by  transposing  some  of  Its  wmds. 
We  think  tbe  noUoe  of  tbe  lien  Informs  the 
defaidant  HarmMi  and  tbe  paUlc  that  tbe 
materials  were  fnmlsbed  by  vlrtne  of  a  con- 
tract made  with  him  through  his  agents. 

Hie  next  objection  Is  that  the  plaintiff's  no- 
ttee  of  Uen  was  not  filed  within  the  statutory 


period.  Upon  examination  of  the  fhcts,  we 
think,  as  the  court  bdow  found,  that  It  was 
80  filed. 

The  last  objection  Is  that  the  notice  of  lien 
"does  not  contain  a  true  statemoit  of  claim- 
ant's demand  after  deducting  all  Just  credits 
and  offsets."  nils  Is  based  on  the  ground 
that  tbe  notice  stated  $150  as  the  sum  to  be 
credited,  when  tbe  court  found  that  the  true 
sum  was  $1S2.S0.  Tbe  facts  show  that  there 
was  a  ctmfllct  tat  the  erldence  as  to  the 
amount  that  had  been  paid  on  the  contract 
the  ^alntitt  daiming  that  be  had  recelred  in 
cash  at  dUEemt  ttmes  $100,  and  the  de- 
fendant ElUam  dflirohig  that  he  bad  paid 
$152.50.  The  court  found  that  the  defendant 
should  hare  been  credited  with  fiSiLSO,  un- 
der the  rule  of  the  preponderance  of  erl- 
dence, but  that  the  plaintiff  was  neither  neg- 
ligent nor  wUlfal  In  falling  to  glTe  credit  for 
the  disputed  sum  of  $2.50,  and  that  his  con- 
tention was  made  In  good  faith.  These  facts 
do  not  bring  tbe  case  wlttihi  Nloolal  Bros. 
Go.  T.  Van  Friday  28  Or.  140,  81  Pac.  Bep. 
388,  BO  as  to  bnmUdate  tbe  Hen.  1^  decree 
is  afllrmed. 


OLATSON  T.  CLATSON. 
(Supreme  Oonrt  of  Oregon.  Oct  28;  IflOBL) 

PBOBATB  OW  FOBKIOIT  WiLL— RlQCISZTSB. 

1.  Hill's  Code,  I  3062,  requires  a  fordcn 
will  deTisins  land  located  In  Oregon  to'be  eze- 
euted  and  prored  aoeording  to  Its  laws.  Sec- 
tion 8083  proTides  that  copiM  of  aadi  will  "ud 
the  probate  thereof  Bhall  be  recorded  as  wills 
executed  and  proved  In  Oregon.  Section  731 
provides  that  a  Judicial  record  of  a  forrin 
country  may  be  proTed  by  a  copy  certified  by 
the  person  having  custoay  thereof,  with  the 
seal  of  the  court  affixed,  and  with  the  Judy's 
certificate  that  the  certificats  Is  properly  made 
by  the  parson  having  1ml  costo^  tti  the  otig- 
inal,  and  also  tbe  certificate  of  the  ofieo'  hav* 
infT  custody  of  the  great  seal  of  the  goveni- 
ment  that  the  court  whose  Judicial  act  is 
certified  had  Jorisdlction  to  perfcKin  the  sam& 
Held  that,  where  the  proof  on  which  foreign 
probate  ot  a  foreign  wul  devising  land  in  Ore- 
gon was  granted  did  not  show  that  the  alleged 
will  was  executed  and  proved  according  to  tbe 
laws  of  Oregon,  and  the  reoi»d  of  the  toniga 
probate  was  not  authenticated  In  accordance 
with  section  731.  such  will  was  not  ratitled  to 
probate  and  record  In  Oregon. 

2.  The  fact  that  such  will  and  the  fortifm 

Srobate  therepf  were  prepared  and  certified  no- 
er  amendments  to  sections  3082  and  3083  does 
not  entitle  it  to  probate  and  record  in  Orentn, 
anch  amendments  not  being  in  extatenee  woen 
testator  died,  and  the  will  •vas  admittsd  to  pse- 
bate  in,  the  fnrdgn  eoontry. 

Appeal  from  drcnlt  eoort,  Cmikamss 
coonty;  Frank  X  Tsykv,  Jndga. 

Proceeding  by  Bmina  Jane  dayson  against 
Obaries  dsyaon.  From  a  Judgment  of  the 
drcnlt  court  reversing  an  order  of  the 
ty  court  dlsmisilng  the  proceeding,  defend- 
ant appeals.  Berersed. 

A.  S.  I>re8ser  and  B.  Mendenhall,  for  ap- 
pellant Jos^h  Simon,  for  respondent 

LOBD,  O.  J.  This  is  a  proceeding  Ismagbt 
In  tbe  oounty  court  of  Clackaaaas  county  to 
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^) 

,Te  fhe  will  <^  W.  B.  dayion,  a  nonre^- 
nt  decedent,  admitted  to  probate,  and  to 
LTe  uictUary  lettua  <tf  administration 
Ith  tbe  win  ansexed  Issued  tbereon  to 
me  suitable  iterson,  and  to  have  tbe  de- 
ndant,  Oharles  caayson,  admlnlstratw  of 
e  «rtato  of  audi  decedent  remored.  A 
lef  statement  of  the  facta  is  essential  to 
e  detennUmtlon  of  tbe  question  inrolTed. 

appears  from  the  transcript  that  W.  H. 
aymoa,  'who  was  an  Inhabitant  and  resl- 
rat  of  Btti^and,  died  In  that  country  on 
e  6th  day  of  Octob^,  1890,  leaving  an 
tate  ther^  and  also  leaving  an  estate 
nslsting  of  real  prop^ty  In  Clackamas 
vnty^  Or.;  that  the  deceased  left  a  will. 
Lted  September  5,  1880,  with  a  cododl 
ereto.  dated  October  T,  1889;  that  s^d  will 
id  codicil  was  dijly  probated,  proved,  and 
glstered  In  the  prindpal  probate  registry 

her  majesty's  high  court  of  Justice  In 
Inland,  and  letters  testamentary  duly 
anted  tboreon  to  Bmma  Jane  Glayson, 
le  of  the  trustees,  and  executrix  thwelu 
imed,  who,  on  the  13th  day  of  January, 
01,  was  duly  Quallfled  and  sworn  to  ex- 
nte  the  said  wlU,  and  Is  stlU  acting  In 
ngland  as  such  trustee  and  executrix;  that 
L  the  11th  d^  of  Marcht  1891,  COiarles 
lajwHit  the  appeOant,  of  Portland.  Or., 
ed  a  petition  In  the  county  court  of  dack- 
nas  county.  In  which  he  represented,  Inter 
la,  that  the  said  W.  H.  Clayson  died  In* 
state,  leaving  an  estate  in  said  county,  and 
aylng  for  the  appointment  of  himself  aa 
Imlnistrator  of  said  estate;  that  he  was 
.ereuiK>n  duly  aK>olnted,  and  on  the  Slat 
ly  of  March,  1691,  qualified  as  such  admln- 
trator;  that  on  the  4th  day  of  September, 
181,  Emma  Jane  ClayaoD,  throngb  her  at- 
meya,  filed  in  the  said  county  court  her 
itition  for  the  probate  of  the  will  of  W. 
.  Clayaon,  deceoaed,  and  the  appointment 
some  suitable  person  as  administrator 
ith  the  will  annexed,  and  for  an  order  re- 
ovlng  ■  Oharles  Olayson  as  administrator, 
id  revoking  his  letters  of  administration, 
lied  with  her  petition,  and  forming  a  part 
ereof,  is  a  paper  alleged  to  be  a  duly-au- 
entlcated  copy  of  said  will  and  codicil, 
ith  the  probate  thereof.  There  are  other 
cts  connected  with  these  proceeding,  but 
elr  statement  Is  not  deemed  material  to 
ir  inquiry.  The  transcript  also  shows  that 
e  appellant  filed  an  answer,  in  which  he 
oiied  either  absolutely  or  upon  informa- 
m  and  b(>llef  substantially  all  tbe  allega- 
)nB  of  the  petition,  and  alleged  some  new 
atter,  whlcti  was  denied  in  tbe  reply, 
'hen  the  petition  came  on  for  hearing  tbe 
!tltloner  offered  In  evidence  an  Instrument 
irportlng  to  be  a  certified  copy  of  the  last 
111  of  W.  H.  Clayson,  deceased,  with  the 
'obate  thereof  In  the  principal  probate 
glstry  of  her  majesty's  Ulgh  court  of  Jus- 
M  in  England,  which  the  court  refused  to 
Low,  bidding,  as  Indicated  by  Its  order, 


that  such  Instrument  was  not  sntlmillcatefl 
as  required  by  law,  and  Is  not  entlCIed  to 
probate  or  record  In  this  state,  and  there* 
upon  dismissed  the  proceeding.  I>Vom  this 
ordw  an  appeal  was  taken  to  tbe  circuit 
coiDrt,  which  reversed  tbe  order  of  the  coun- 
ty ooiurt,  and  remanded  the  case  for  furthet 
proceedings  tlKreln.  From  Bie  decree  re- 
versing said  order  this  appeal  was  taken. 

TUe  question  to  be  detei-mlned  Is  whether, 
upmi  tbe  facts  as  herein  dlsdosed,  the  instru- 
ment offered  In  evidence  as  a  o^rtlAed  copf 
of  the  last  will  and  testament  of  W.  H.  Clay* 
son,  deceased.  Is  mtltled  to  be  admitted  to 
probate  or  recnd  In  this  state.  Tbe  prin- 
ciple is  elemNitary  that  tbe  title  and  dlspo- 
sltltm  of  real  property  is  exclusively  subject 
to  the  laws  of  the  country  whwe  it  Is  situated, 
which  alone  can  prescribe  the  mode  1^ 
wbltdi  tbe  title  to  It  can  pass  from  one  p^ 
son  to  another.  "The  validity  of  every  dis- 
position of  real  estate,"  says  Bir  William 
Gmnt;  "must  depend  upon  the  law  of  the 
country  in  which  that  estate  1»  situated." 
Ourtls  V.  Hutfcoo,  14  Ves.  537;  McCormIck 
t.  BulllTant,  10  Wbeat.  201;  Story.  Gonfl. 
Iaws,  {  424.  Real  property  may  be  con- 
veyed by  a  will  or  by  deed,  bat  In  eltber 
case,  to  have  that  efTect.  It  must  be  ex- 
ecuted aceordlng  to  the  laws  of  the  country 
where  the  property  Is  located.  Real  prop- 
erty Is  never  for  an  Instant  without  an 
owner.  'When  a  person  dies  leaving  real 
property^  tbe  title  to  It  vests  eo  Instnnti  In 
his  heirs,  unless  be  has  made  a  will  con- 
formable to  the  law  ot  Ite  situs,  making  a 
dltferent  disposition  of  it  from  that  wbicb 
Ibe  law  woidd  otherwise  make.  At  the  dme 
ot  tbe  testator's  death,  and  also  at  tbe  date 
of  bis  aUeged  will,  section  3082,  Hill's  Code, 
required  a  foreign  will,  devising  i«al  estate 
located  in  Oregon,  to  be  executed  and  proved 
acoordlng  to  Its  laws.  Said  section  provides 
that  "any  person  not  an  Inhabitant,  but 
owning  property,  real  or  personal,  in  this 
state,  may  devise  or  bequeath  such  pw^rty 
by  last  will,  executed  and  proved  according 
to  tbe  laws  tbls  state."  A  person  not 
an  Inhabitant,  but  owning  real  property  In 
this  state,  who  died  In  a  foreign  country,  and 
left  a  will  devising  sucb  property,  and  tbe 
will  was  admitted  to  pedbate  In  that  eountzy. 
Its  execution  and  tbe  proof  thereof  must  be 
sufficient,  If  made  in  this  state,  to  conv^ 
real  prop«1y  tb^eJn,  before  the  heirs  will 
be  dlveebed  of  their  title  to  it  Tbe  probate 
of  a  will  in  one  state  does  not  establish  Ite 
validity  as  a  will  devising  real  property  In 
anotlier  state  unless  the  laws  of  the  latter 
state  permit  it  It  is  essential,  therefore, 
in  order  that  a  foreign  will  be  effective  to 
convey  real  estate  situated  In  Oregcm,  that 
it  not  only  be  executed  In  the  manner  pre- 
scribed by  the  law  of  the  state,  but  also  that 
it  be  proved  in  the  foreign  jurisdiction  in 
the  manner  required  by  su<^  law.  When  a 
foreign  will  bus  be«i  executed  and  proved 
fn  the  f(»«lgn  court  according  to  the  laws 
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at  thin  Btate,  tbe  next  atep  required  to  be 
taken  in  order  to  ^ve  It  effect  Is  to  [ffeseot 
a  copy  of  It  and  the  probate  thereof,  duly 
authenticated,  to  the  coun^  court  In  which 
the  land  Ilea,  so  as  to  entitle  It  to  be  ad- 
mitted to  record.  Section  3083  provides: 
"Copies  ot  such  will,  and  the  probate  there- 
of, shall  be  recorded  in  the  same  manner  as 
wills  executed  and  prov«i  In  this  state,  and 
shall  be  admitted  In  OTld^ce  In  the  same 
manner  and  with  like  effect"  Woerner, 
Adm'n,  I  4D3.  In  the  Ught  of  section  8082, 
the  words  '*the  probate  thereor*  Intdnde  the 
prool  of  the  will  before  the  f<H%lgn  tribunal, 
and  ita  order  admitting  It  to  probate.  There 
must  be  a  copy  of  the  will  and  a  copy  of 
the  evidence  upcai  which  sodi  order  was 
made,  showing  that  In  the  execatioa  and 
proof  of  the  will  the  requirements  of  the  law 
ot  this  state  bare  been  compiled  with;  but 
before  coi^  ot  such  will  and  the  probate 
thereof  In  the  forrign  Jurisdiction  can  be 
admitted  In  evidence  they  must  be  dnly  an- 
l^euticated.  O^iere  Is  nothing  In  seotioa 
8083,  supra,  to  Indicate  the  manner  in  which 
these  o^les  are  to  be  authenticated,  nor  Is 
It  necessary  that  there  should  be.  A  wUl 
admitted  to  probate  Is  a  Judicial  record,  and 
section  731^  provides  how  a  Judicial  record 
of  a  foreign  country  must  be  proved.  It 
Is  dear,  then,  under  the  sections  we  have 
bem  c<Hisiderlng,  supra,  that  before  a  foreign 
will  can  be  admitted  to  record  It  must  be 
shown  by  authenticated  copies  of  the  will 
and  of  the  evidence  upon  which  the  foreign 
probate  was  granted  that  Vie  will  was  eoc- 
ecuted  and  proved  according  to  the  hiws  of 
this  state.  Mr.  Woerner  says:  "In  many 
states  [among  which  be  Includes  Oregon] 
it  Is  afflrmatlvdy  provided  that  the  foreign 
probate  Is  condualve  wily  In  so  far  as  the 
will  concerns  per8<mal  property.  To  pass 
title  to  real  estate  It  must  appear,  either  by 
proof  furnished  In  the  forum  lod  r^  sitae 
or  the  antbenticated  copy  of  the  evidence 
upon  which  the  foreign  probate  was  punted, 
that  In  the  execution,  attestation,  and  proof 
of  the  will  Uie  requlrraieats  oC  the  law  ot 
the  state  In  which  the  land  lies  has  been 
Compiled  wltht"  And  again,  unless  the  for- 
eign probate  is  mode  OMxclusive  as  to  real 
property  by  the  statute,  he  says  *it  must 
athrmatively  appear  from  such  foreign  pro- 
bate, or  other  proof,  that  tiie  law  of  the 
forum  has  been  observed  In  malting  and 
proving  the  will.  In  order  to  give  validity 
to  its  disposition  ot  real  estate."  The  valid- 
ity of  the  will  must  be  det^mlned  by  the 
laws  at  ihB  state  In  which  the  ptt^rarty  Is 


*  Section  731  provides  that  a  Judicial  record 
of  a  toeeign  country  may  be  proved  by  a  copy 
thereof,  certified  by  the  person  having  coBtody 
-thweol  with  the  seal  of  the  court  affixed  there- 
to, and  with  the  judge's  certificate  that  the 
certificate  is  properly  made  by  the  person  hav- 
ing legal  custody  of  the  origiDal,  and  also  the 
certificate  of  the  officer  having  cQBtody  of  the 
great  seal  of  the  Bovemment  that  the  conrt 
whose  Jodidal  act  Is  oertlfled  had  Jarisdl(^(»i 
to  pnfMm  the  sama. 


situated,  unless  such  laws  maJ^e  the  foreisn 
probate  conclusive.    Robertaon  v.  Pi(dcr«41. 
109  U.  S.  610,  3  Sup.  Ct  Rep.  407.    As  thi» 
facts  disclose  that  the  death  of  W.  H.  Clay- 
Boa,  and  also  the  probate  of  his  will  in  the 
foreign  Jurisdiction,  occurred  while  the  stat- 
utes dted  were  in  f<»ce,  It  results,  if  such 
will  Is  to  have  the  effect  to  convey  teal  es- 
tate In  Oregon,  that  it  must  be  shown  to  the 
satisfaction  of  the  county  court,  either  by 
proof  furnished  to  It  or       certified  copies 
of  the  will  and  the  probate  therec^  showing 
that  In  the  execution,  attestation,  and  proof 
of  the  will  the  requirements  of  the  law  of 
this  state  were  observed,  and  that  the  rec- 
ord <^  such  probate-^t  being  a  Judicial  rec- 
ord—be duly  authenticated,  as  required  by 
section  731.    The  paper  offered  bi  evidence 
purporting  to  be  the  last  will  of  W.  H.  Clay- 
son  does  not  meet  these  requirements.  The 
proof  upw  which  the  foreign  probate  was 
granted  Is  not  disclosed  so  as  to  show  to 
the  court  that  the  alleged  will  was  execated 
and  proved  according  to  the  laws  of  Oreeon. 
nor  Is  the  record  of  the  foreign  probate  an- 
thenticated  so  aa  to  show  that  the  court 
or  officer  whose  Judicial  act  or  proceeding  is 
oertlfled  had  Jurisdiction  to  probate  the  same, 
etc.,  as  prescribed  by  said  section  731.  In 
fact,  the  will  and  codicil  of  W.  H.  Clayaon 
and  the  foreign  probate  thereof  presented 
to  the  coonly  court  wwe  prepared  and  oerti- 
fled  under  the  amendments  of  February  20, 
1881,  to  sections  3082  and  3063,  supra;  bat, 
as  those  amendments  were  not  in  exlstenc* 
when  Clayson  died  and  his  will  was  admitted 
to  probate  In  Bn^and,  and  as  tliere  Is  noth- 
ing retroactive  In  such  amendments,  they 
can  have  no  application  to  tiie  present  case, 
as,  In  the  absence  of  express  wcurds  to  that 
^ect,  a  law  can  only  op^ute  uptm  future^ 
and  not  upon  past,  transactions.  From  these 
consldemtions  It  follows  that  there  was  no 
error  in  refusing  to  admit  such  alleged  will 
to  probate  and  record,  and  that  the  decree 
of  the  circuit  court  be  reversed,  and  the 
canse  remanded  for  BO<dt  further  proceed- 
ings as  may  be  deemed  proper  and  not  in- 
consistent with  thJa  oplniim. 


HORSKT  V.  MORAN. 
(Supreme  Conrt  of  Montana.    Sept.  6,  1893.)  ' 

BntOTKBNri^-JimQHBNT  OH  PlA&niKOS. 

Plaintiff  became  the  porcbaser  in  1874 
of  lots  whidh.  by  the  survey  unAtr  which  be 

Surchased,  were  contiguous.  On  a  Borrey  in 
885  it  was  found  that  there  was  ground  be- 
tween these  lots,  fw  which  piece  idalatiir 
brought  suit  He  alleged  adverse  pooBC— ion 
of  such  piece  from  the  time  of  liis  purchase, 
but  in  euch  an  obBcute  way  as  to  require  a 
constmction  ot  certain  deeds,  in  connection 
with  other  evidence,  to  get  exact  knowledge  of 
the  meaning  ot  sudi  allegatioos.  The  answer 
denied  actual  occupation  by  plaintiff  of  sacb 
fractional  piece  previous  to  tne  later  survey, 
allefnag  that  It  did  not  lie  betwe^  the  lots 
purchased  by  plaintiff,  and  that  hence  the  poe- 
aesaioD  those  lots  pun^ased  by  plaintiff 
could  not  have  Included  possessloD  of  the 
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ind  In  coatroverCT.  BM,  tint  plaintiff 
Qot  entitled  to  jndgmeDt  on  the  pleadinn. 
V^tt,  X,  disseotiaff,  on  the  sroand  that  toe 
dicgs,  cons  trued  in  connection  with  an 
lement  between  the  parties,  were  anfficient 
ustlf;  a  Judgment  thereon, 

;>peal  from  district  court,  Lewis  and 
'ke  county;  Horace  R.  Back,  Judge. 
:tton  \>7  Joa^b  Honky  agalitat  Patii(A 
an.  From  a  Jadsmeat  for  plaintiff,  de- 
lant  appeals.  Reversed, 
atement  of  tbe  case  by  HARWOOD,  J.: 
idgment  was  rendered  In  favor  of  plain- 
on  the  pleadiDgs,  and  therefore,  first  of 
IrreepecttTe  at  the  anestions  of  law,  we 
t  ascertain  from  an  examlnatim  of  the 
lotions  of  ttie  complaint,  and  tbe  denials 
arermeDta  of  the  answn,  whether  any 
erial  issues  of  fact  are  raised  by  the  an- 
r,  as  contraded  by  appellant,  for,  if  snch 
ea  are  raised,  Judgmeot  on  the  pleadings 
Id  not  be  'proper.  The  complaint  and 
ver  are  somewhat  elaborate,  and  in  quite 
pact  narratlTe  form.  Therefore,  in  or- 
to  scrutinise  each  allegation  and  denial 
Inctly,  we  will  set  the  same  down  In  the 
;t  alleged,  and  Dumber  them  for  rtfer- 

le  oomplalQt  alleges:  (1)  That  on  Feb- 
7  17,  1875,  plaintiff  acquired  ownership 
poBseeslon  of  lot  20,  block  87,  fronting 
feet,  more  or  less,  on  Main  street, and 
ling  back  90  feet,  more  or  less,  to,  and 
aded  on  the  east  by.  Jackson  street,  on 
north  by  lot  21,  and  on  the  south  by  lot 
(2)  That  on  the  7th  of  May,  1874.  plain- 
became  the  owner  of  lot  18,  same  block, 
ng  31  feet,  more  or  less,  on  said  Main 
et,"  and  bounded  on  tbe  east  by  Jack- 
street,  on  the  north  by  lot  19,  and  on  the 
h  by  lot  17.  (3)  That  on  the  same  date 
y  7,  1874)  plaintiff  became  the  owner  and 
>osse8slon  of  lot  19,  same  block,  front- 
"35  feet,  more  or  less,  on  said  Main 
et,"  and  bounded  on  the  east  by  Jackson 
et,  on  the  north  by  lot  20,  and  on  the 
h  by  lot  18.  (4)  "That  on  said  last- 
led  date,  (May  7,  1874,)  plaintiff  also  be- 
e  the  owner  and  possessed  of  a  fractional 
e  of  ground,  should  the  same  be  so  re- 
led,  situate  between  said  lots  numbered 
ind  20,  In  said  block,  containing  21.05 
,  more  or  less,  on  said  Main  street,  and 
>Ddlng  back  to  said  Jackson  SL"  (5) 
t  on  May,  6,  1874,  plaintiff  became  the 
ler  and  possessed  of  lot  17,  same  block, 
ng  34  feet,  more  or  less,  on  said  Main 
et,"  and  bounded  on  the  east  by  Jack- 
street,  on  the  north  by  lot  18,  and  on 
south  by  lot  16;  all  of  said  land  being 
lelena  town  site,  Lewis  and  Clarke  coun- 
Mont  (6)  "That  In  truth  and  reality  the 
lots  owned  and  possessed  by  plaintiff 
tals  predecessors  In  Interest  composed 
feet  frontage  on  Main  street,  and  nm- 
;  back  to  said  Jackson  street,  according 
:he  original,  established,  and  recognized 
ndaries  of  said  lots."  (7)  "That  accord- 
to  an  accurate  measurement  thereof  the 


■aid  lots  exceeded  the  number  of  feet  des- 
ignated in  the  deed  therefor  by  M.  F.  Tm- 
ett,  then  probate  Judge  of  the  county  afore 
■aid,  21.05  feet;  that  according  to  the  said 
lots  and  boundaries  thereof,  according  to  the 
calls  In  said  deeds  from  said  Truett,  as  such 
probate  Judge,  no  excess  whatever  existed; 
and  that  the  title  and  possession  of  plaln- 
tifl  and  his  predecessors  In  interest  was  ac- 
quired and  obtained  accordingly,  and  on  ac- 
oonnt  whereof  the  said  lots,  pieces,  or  par- 
cels of  land,  and  the  dlmenslous  thereof, 
were  governed  and  controlled  by  the  said 
boundary  line  so  established  and  recognised 
by  plaintiff  and  his  predecessors  In  Interest" 
(8>  That,  Immediately  upon  becoming  so  the 
owner  of  said  lots,  plaintiff  went  into  pos- 
seasloD  of  said  161  feet  of  ground  fronting 
on  said  Main  street,  running  back,  etc.,  "and. 
ever  since,  him  and  his  tenants  and  agents 
have  been  In  possession  of  tbe  same."  (9) 
That  since,  and  long  prior  to,  the  year  1886, 
said  premises  have  been  Inclosed  by  a  good 
and  substantial  fence,  and  bouses  erected 
thereon,  eontlnuoiisly,  actually  occupied  and 
possessed,  aa  aforesaid.  (10)  "That  the  lot, 
piece,  or  parcel  of  laud  described  in'tiie  deed 
hereinafter  mentioned  to  said  defendant,  and 
claimed  by  him,  is  Inside  of  tbe  Inclosure 
of  plaintiff,  and  is  part  and  portion  thereof,  so 
inclosed  since  1874."  (11)  'muit  aald  defend- 
ant, or  no  other  person,  except  those  claiming 
under  plaintiff,  and  this  plaintiff,  have  been 
In  the  Mlzure  or  poesessiou  of  any  part  of  said 
161  feet  of  ground  so  inclosed  as  aforesaid." 
(12)  "That  tor  more  than  five  years  continu- 
ously and  uninterruptedly  prior  to  the  ob- 
taining by  defendant  of  the  deed  hereinafter 
mentioned,  and  the  Institution  of  this  ac- 
tion, this  plaintiff  and  his  tenants,  and  those 
claiming  under  talm,  have  had  said  premises, 
and  that  portion  thereof  so  deeded  to  and 
claimed  by  plaintiff,  in  actual  possession, 
by  means  of  substantial  fences  and  Inclo- 
aures,  and  tbe  actual  occupation  and  use 
thereof  have  been  open,  hostile,  and  noto- 
rious, and  possession  token  under  the  deeds 
of  the  predecessors  In  Interest  of  this  plain- 
tiff." (13)  That  on  August  20,  1873.  Rob- 
ert S.  Hamilton,  one  of  the  grantors  of  plain' 
tiff,  being  then  In  possession  and  actual  oc- 
cupation of  said  lots  18  and  19  In  tbe  block 
aforesaid,  by  inclosures  thereof  by  substan- 
tial fences,  according  to  the  established  and 
recognized  boundaries  thereof,  "finding  that 
the  same,  by  actual  measurement,  exceeded 
the  number  of  feet  called  for  In  the  deeds, 
therefore,  and  for  the  purpose  of  avoiding 
trouble  or  contention  concerning  the  same, 
duly  made  his  application  to  the  probate 
Judge  for  the  entry  of  said  excess  of  grotmd 
according  to  the  actual  measurement,  for  the 
entry  of  and  deed  for  the  said  portion  of 
lots  19  and  18  so  designated  as  a  fraction, 
aforesaid;  that  the  same  was  done  while  the 
said  Robert  S.  Hamilton  was  so  In  pos- 
session and  actual  occupation  of  said  lots." 
(14)  "Ttuit  at  the  time  of  said  application  tbe 
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said  Bobert  S.  HamDton  offered  to  pa}',  and 
tendered  said  probate  Judge,  the  fees  and 
maximam  price  of  said  fraction,  on  account 
whereof  he  became  and  was.  In  equity  and 
good  conscience,  the  owner  of.  and  entitled  to 
a  deed  to,  said  premises  or  fraction.  If  any 
there  be,  and  all  of  wtal<^  was  done  for  the 
purposes  aforesaid,  and  without  any  Inten- 
tion of  abandoning  his  title,  according  to  the 
estabUsbed  and  recognlred  boundaries  of  said 
lots  19  and  18."  (16)  'TEliat  this  plaintiff, 
being  the  grantee  of  said  Robert  8.  Hamil- 
ton, and  succeeding  to  all  Ids  rlgihts  and  eq- 
uities In  the  premises,  on  the  15th  of  Decem- 
ber, 1888,  petttioaed  said  probate  Ju^  to 
oonTe7  to  this  plaintiff  the  aald  alleged  frao* 
thmal  lot  wo  applied  for  by  said  ECamflton. 
and  In  pnrsnance  of  said  petition  and  13ie 
application  of  bis  graii1XH>,  as  aforesaid,  said 
^ibate  Judge*  on  tbe  date  afiravsald*  and 
while  plaintiff  was  so  In  the  poraeadon  and 
occupation  of  said  premises  as  sudk  grantee, 
made,  execated,  and  delivered  to  plaintiff 
a  deed  for  said  premises.'*  (16)  **That  not- 
wllbstandlng  ttie  said  ownenOilp  and  posses- 
Blou  by  him  had  and  tuM  of  said  lots  17,  18, 
19,  and  20,  and  tibe  aU^sd  fractional  portion 
thereof.  Ibe  aald  d<tfendant  made  bis  petl- 
thm  and  amplication  for  a  portlm  thereof 
so  In  plalntUTs  Indoonre  as  aforesaid,  and, 
by  his  false  and  fraodnlent  representations 
In  reference  thereto,  obtained  from  said  pro- 
bate judge  a  deed  for  a  certain  lot,  piece, 
or  parcel  of  land  so  embraced  in  said  In- 
dosore,  to  wit,  said  lot  numbered  81  In  blodc 
87  of  Ibe  Helena  town  site,  according  to  Ibe 
official  smrey  approved  S^tember  12, 188S; 
Itaat  said  deed  Is  executed  In  due  form  <tf 
law,  and  has  beea  ever  since  its  ezeoullcm, 
and  Is  now,  of  recwd  In  Ibe  oSUce  of  the 
county  detk  and  recorder  of  said  connty  of 
Lewis  and  Olarke,  state  of  Montana,  and 
casts  a  doud  upon  tbe  tiUe  of  plalntUC,  great- 
ly to  hla  damage  and  Injuiy."  And  uptm 
those  aUegatltms  plaintiff  dnnands  that  tl> 
tie  to  said  fraction  be  adjudged  In  him,  and 
Out  defendant's  deed  therefor  be  canceled. 

n»e  answer  to  this  complaint  contains  the 
ft^owlng  dentals  and  affirmations:  (1)  De- 
nies, on  Information  and  belief,  that  the  ser- 
wal  lota  mentioned  In  said  complaint,  of 
whldA  idaltttiff  alleges  ownevsblp,  "as  the 
same  exist,  and  were  shown  upon  the  orig- 
inal plat  of  said  town  site  In  1874-75,  or  for 
more  than  ten  years  tbereaftw.  occupied  tbe 
same  posttim  oa  the  earth's  surfoce  as  ^e 
portion  <a  llie  same  named  lots  and  bloc^ 
did  at  the  date  oi  the  commmcement  of  tiila 
actlra,  and  as  tiiey  now  occupy."  (2)  De- 
nies, on  Information  and  beUe^  **that  prior 
to  September  12,  1885,  the  poHiti<m  (tf  the 
boundli^  streets  named  in  said  complaint, 
to  wit,  Ja^son  street  and  Main  street,  wer^ 
according  to  any  offldal  surrey  or  plat  of  said 
town  rite,  In  the  same  position  on  the 
earth's  surface  as  they  bare  been  since 
tember  12,  1885."  (3)  Denies  the  allegation 
that  **Bald  defendant,  or  any  otbee  pmon 


except  those  claiming  under  plalz^ff.  or  said 
plaintiff,  have  since  1874  been  In  the  seizure 
or  possession  of  any  part  of  tbe  1€0  feet  of 
ground  mentimed  in  said  complaint  as  being 
inclosed."    (4)  "Admits  tiiat  the  land  oci-o- 
pled      ^alndff  herein  had  been  so  oeci^ed 
by  plaintiff  tor  a  period  of  man  than  five 
years  prln  to  tiie  commencemeat  of  ttis  ac- 
tion, but  denies  tbat  amdk  ooenpation,  In  so 
far  as  It  iekitos  to  lot  SI,  Mock  87,  was  opra, 
hostile,  ox  notntous,  or  was  adverse,  or 
could  be  adverse,  and  denies  that  said  pos- 
session thereof  was  taken  under  the  deeds 
of  the  predecessora  in  interest  of  said  ^afai- 
tfff,  or  In  any  otiur  manner  than  In  sobOT*- 
dtnatlon  to  the  legal  tUle  of  said  land,  wbkA 
defendant  alleges  was  and  remained  in  the 
i^obate  iodg^  in  trust  tor  ibis  deftndant 
and  none  otber,  .until  the  lltb  day  of  De- 
eemb«',  1888."    (5)  Denies  th»t  "said  land 
bad  erer,  prior  to  September  12,  1885,  been 
officially  lotted,  fenown,  and  designated  o 
'Lota  17,  18,  19,  and  20.'  and  denies  that 
there  was,  prior  to  September  12,  any 
space,  lot,  piece,  <M*  pared  or  fhiction  ot  land 
lying  or  edstlng  between  lota  10  and  20, 
block  37,  or  betwera  either  two  or  any  of 
said  lots  numbered  17  to  21,  and,  on  the  con- 
trary, alleges  tiiat  ^or  to  September  12. 
1885,  aocovdlng  to  the  offldal  idat  of  said 
town  site,  then  gristing,  flie  said  named  lots, 
to  wit,  U  and  20,  were  adj<dnlng  lots,  and 
consisted  of  no  more  or  less  tban  the  number 
of  feet  frontage  ttum  as  diown  on  aald  plat 
then  exlBting,  or  thm  opressed  in  tbe  det!ds 
to  tbe  predecenors  In  Interest  of  said  plain- 
tiff." (f9  "Denies  that  In  tmtb  or  In  reality, 
or  In  any  other  manner,  tbe  lots  mentioopd 
In  said  amended  complaJnt  as  numbered  17. 
18,  19,  and  20,  as  being  owned  by  idaintiS 
hmfn,  composed  <»■  Induded  161  feet  front- 
age on  Main  street,  and  running  back  to 
Jflx^son  street,  according  to  the  original,  es- 
tablished,, and  recognised  bonndartea,  and  de 
nies  that  according  to  an  accurate  meason- 
ment  said  lots  csceed  ttie  number  of  feet 
des^rnated  in  the  deeds  ther^tv  by  M  F. 
Truett,  tbe  probate  -Judge  of  tbe  conntr 
aforesaid,  21.05  feet,  or  any  oOier  numbo- 
of  feet."    CO  Defendant  "admito  that  ac^ 
ooxtOjog  to  the  calls  of  said  deeds  trom  said 
Tmett,  as  sudi  probate  Jn^e,  no  exeen 
whatever  sdsted,  and  admlta  -^t  the  tiOs 
of  plaintiff  and  bis  predecessos  In  interest 
was  acquired  and  Obtained  accordini^,  bat 
denies  that  possession  was  taken  according- 
ly, and  idailes  tiiat  on  account  thereof,  or 
any  olber  account*  as  a  question  of  law,  or 
as  a  qnesti<m  of  fact,  the  said  lots,  pieces,  or 
parods  of  land,  at  the  dlmeosl<ma  thereof, 
were  governed  or  contnriled      anf  ads  of 
plaintiff  or  his  :^:edecessors  In  Interest,  or 
by  any  otbOT  thing  than  tiie  then  existing 
plat,  and  the  identical  portion  of  the  eartii^ 
surface,  as  shown  and  delineated  thereon, 
and  as  expressed  In  said  deeds,  of  whidi 
said  plat  constitoted  a  necessaxy  part;  s^ 
plat  being  the  original  offldal  plat,  known 
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tbb  'Wlieatxm  Plat,'  wbldi  ma  approTed 
aaaxy  7, 1869,  and  la  now  on  file  tn  Ute  o(- 
e  of  tbe  county  reoorder  ot  Lewis  and 
u-ke  ooontr,  Mont"  (8)  Denlw  that 
8.  Bamaton  did  on  the  aoth  of  An- 
Bt,  1878»  OP  at  any  otber  time,  tender  or 
'.er  to  pay  to  the  jsmteta  judge  his  fiMS  or 
jTiTTinT"  i»1c6  for  any  f  raeUMi,  for  th9  rm- 
a,  as  bereinbaCoFe  attted,  to  wit,  ttiat  flier* 
IS  no  fraction  exlitlng,  under  cr  mecordlnc 
any  nlstlng  plat  or  sorr^,  and  denlea 
it  any  such  offer  or  tmder  for  a  thing  not 
eese  would  CMutftnte  the  said  HamlHnn 
his  roccessora,  dtber  In  law  <»■  In  ocpilty 
good  cMiBdence,  or  In  any  other  manner, 
be  the  owner  of,  or  entitle  him  or  tbem 
the  plaintur  hereto  to  a  deed  for,  the 
emlaes  at  aU."  ^  "Defendant  allecee  ttiat 
the  date  of  the  entry  of  aald  town  aha, 
uch  2,  1860,  betog  the  date  when  Ihe 
te  Judge  made  entry  ot  aald  town  alte  la 
B  United  States  land  offloe  mt  Hdma, 
ont.  In  tmst  for  thejieraral  use  and  bene- 
of  the  occmnntB.  defendant  was,  snd  for 
Icmg  time  prior  ttiereto  bad  bem,  and  for 
long  time  anbseqnent  Oiereto  remained.  In 
B  actual,  bona  flde,  and  B<de  occupation, 
8seBBl<m,  and  enjoyment,  and  reslffinf  upon 
c«*taln  tract  of  land  within  tbe  town  site 
Hel»ia,  as  ao  entered  aald  probate 
dge,  and  that  a  portion  of  aald  tract  of 
Id  so  occapled  1^  tUa  defmdant  was  and 
the  aame,  and  then  Included  and  now  In- 
idea  the  whole  ot  ttu  Identical  tract  ct 
id  deecilbed  In  itefeodttnt'a  deed  therefor, 
lot  numbered  Si  of  Mock  87  of  the 
mi  Bite  of  H^na,  according  to  Oie  ot- 
lal  ^t  and  tnurey  of  aald  town  idte 
Hdo^a,  as  approred  September  12, 
85."  (10)  "Alleges  that  prior  to  the  ap- 
odal of  said  ofBrtal  plat,  S«q^ember  12, 
85,  tha*e  was  no  official  plat  In  existence 
itch  showed  tiie  land  occupied  by  this  de- 
adant  at  the  date  of  the  entry  of  a^d  town 
:e,  and  as  described  In  defendant's  deed 
erefw.  In  such  mannw  and  form  as  that 
f«idant  could  by  any  pos^MUty  make  an 
■pllcaition  therefor,  as  one  of  the  benefld- 
les  of  the  trust  Imposed  on  the  probate 
Age  by  reaacm  of  the  entry  and  patent  from 
e  United  States  tor  aald  town  atte,  and  al- 
ses  that  from  and  after  the  approval  of 
Id  official  ^t,  September  12,  1885,  untU 
B  time  when  this  action  was  commenced, 
•  notice  of  the  apinroTid  of  said  plat,  or 
at  said  land  was  and  had  be^  platted  and 
rreyed,  so  that  the  deed  for  said  lot  could 
■  Issued,  was  published,  or  tn  any  other 
inner  glren,  as  required  by  section  2015  of 
e  Complied  Statutes  of  Montana;  and  de- 
tkdant  alleges  that  prior  to  said  September 
,  1886,  the  only  plat  In  extatence,  of  said 
wn  rite,  was  one  constructed  hy  A.  C 
heaton  In  1808,  and  amwored  by  the  conn- 
commlssloneTs  of  Lewis  and  Clarke  couu- 
January  7,  18C8,  the  same  having  been 
nstructed  and  approved  prior  to  the  entry 
said  town  site,  and  which  said  so-called 


plat,  not  having  been  made  In  accordance 
with  the  actual  location  of  dalmants,  occur 
pants  and  owners,  represented  Main  street 
and  Jai^son  street,  being  Hitf  bounding 
streets  of  ttie  land  In  dispute  herein,  as 
numing  at  a  different  angle  to  the  cxterlw 
bonndazles  of  said  town  site,  and  in  a  dlf- 
fermt  position  on  tSie  earth's  surface,  tram 
the  position  of  said  streets  as  goremed  tqr 
actual  bocupancy,  as  such  occupancy  Is 
shown  by  the  said  official  plat  f^^^ved  Sep- 
tember 12,  1885,  hereby  and  by  reason 
whereof  the  land  dalmed  by  i^sAntUC  herein 
under  ttie  title  and  descriptloD  recited  tn 
sa^  amended  onnidalnt,  it  ai^where,  Is  not 
the  same  land  or  portku  of  the  earth's  sur- 
face as  that  of  which  dtfendant  Is  the  owner 
by  reason  at  his  deed  dated  December  11, 
1888."  (11)  "Defendant  farther  alleges  that, 
at  the  date  of  Uie  entry  9t  said  town  site  by 
tbe  probate  judge  of  Lewis  and  Glarke  coun- 
ty, defendant  had  a  dw^lng  lioase  uptm. 
was  IlTlng  therein,  and  soMy  and  exdualvely 
occupying,  the  land  described  In  his  deed  as 
lot  numba  81  ot  VtoA  number  37,  ac- 
cording to  8^  offlctal  ^at  apprared  Sep- 
tember 12, 1885,  and  nsrer  slnoe  has  he  allot- 
ated  the  title  thereto  to  any  other  person 
or  persona  whomsoerer,  and  ttiat  he  Is  now 
the  owner  and  eotltied  te  tiie  possessUoi 
thereof."  <12>  "And  farther  aUeges  that  be- 
twe&n  the  date  ot  the  entry  <rf  said  town 
site  nntu  the  said  lltb  day  of  December, 
1888,  the  UHe  to  said  lot  number  81,  Uwft 
87,  being  the  land  In  dispute  herein,  re- 
mained in  the  probate  judge  <^  said  Lewis 
and  Clarke  county  under  and  virtue  of  tbe 
trust  Imposed  on  falm  by  reasMi  of  the  pat 
ent  from  the  United  States  for  said  town 
.Bite."  (13)  "Defendant  admits  that  on  tbe 
15th  dey  of  December,  1888,  the  probate 
Judge  of  Lewis  and  Clarke  county,  Mont., 
did  issue  an  Instrument  In  writing,  purport- 
ing to  be  a  deed,  executed  In  due  form  of 
law,  to  the  plaintiff  hwein,  tor  lot  numbo* 
81,  block  87,  according  to  flie  plat  and  sur- 
vey a^roved  September  12,  1885,  but  de- 
nies that  aaiA  deed  was  for  that  portion  of 
the  earth's  surface  described  In  said  amend- 
ed complaint  as  being  a  fraction  of,  or  as 
part  ot,  the  original  lots  17,  18,  19.  and  20  of 
Uo<ft  87,  or  either  of  said  lots,  according  to, 
or  as  the  same  was  delineated  mi,  any  plat, 
or  as  shown  1^  any  surv^  e]^tlng  prior  to 
S^t^ber  12,  1885,  and  which  Is  now  ot 
ever  was  recognized  or  approved  as  an  offi- 
cial survey  or  official  plat,  and  made  under 
any  authority  of  law,  but  on  the  contrary 
alleges  that  said  purported  deed  Is  for,  and 
purports  •to  convey  unto  ^alntlff  hereto,  the 
said  lot  81,  the  pn^terty  of  this  defendant; 
and  defendant  aUeges  ttiat  said  deed.  Issued 
and  executed  In  due  form  of  law  December 
15, 1888,  unto  the  plalnttCF  berefn  was  wrongi- 
fully  and  unlawftOly  Issued,  the  tlUe  of  said 
lot  at  that  date  being  and  still  remaining, 
rightfully  and  lawfully,  In  this  de^dan^ 
and  the  same  oasts  a  doud  upon  this 
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fuidant's  title  to  said  lot  nomber  81  in  blodc 
87."  (14)  "Defendant  denies  that,  by  reason 
of  any  false  or  fraudulent  statranent  or  rep* 
resentatlon  made  to  the  probate  judge,  be 
obtained  a  deed  for  said  lot  81,  but,  on  the 
contrary,  alleges  that  all  statements,  affl- 
daTits,  and  proofs  made  to  said  probate 
judge  by  this  defendant  and  1^  his  witnesses, 
In  making  application  therefor,  were  truth- 
tulf  and  strictly  In  accordance  with  fftcts, 
and  that  said  deed  to  this  d^^dant  was  is- 
sued rli^tfully  and  lawfully,  and  In  strict 
conformity  to  the  authority  conferred  by  law 
up<Hi,  and  according  to  the  requirement  of 
the  trust  imposed  uptHi,  the  said  probate 
judge  by  act  of  congress  authorising  the 
grant  of  said  town  site,  and  by  the  terms  of 
the  patent  of  the  UiUted  States  issued  to  him 
for  that  sole  purpose,  and  denies  that  said 
deed  casts  a  cloud  upon  the  title  ot  plaintiff, 
or  of  any  othor  poiwn,  to  his  damage  or  In- 
jury, greatly  or  otherwise."  (15)  "And  d» 
fendant.  for  farther  d^ense,  says  that  plain- 
tiff is  estopped  from  claiming  that  he  has 
hrid  said  lot  nxunber  81  adversely  to  this  de- 
fendant, or  adversely  to  the  true  legal  title, 
because  he  says  that  on  the  said  15th  day  of 
December,  18SS,  the  said  plalnHfl  did  a^Iy 
to  and  receive  from  said  probate  judge,  of 
Lewis  and  Clarke  eoanty  aforesaid,  the  doed 
hereinbefore  mentioned  for  said  lot,  and  ever 
since  has  been,  and  yet  claims  to  hold  the 
same,  under  and  by  virtue  of  said  deed."  (1^ 
And  defendant  demands  that  the  deed  ob- 
tained by  plaintiff  of  the  premises  In  dis- 
pute, from  the  probate  judge,  of  date  De- 
cember 15,  1888,  be  canceled,  and  that  judg- 
ment confirm  defendant's  alleged  title  to 
said  iwMDlses,  daimed  by  virtue  of  the  facts 
set  forth  in  the  answer. 

Oomley  ft  Foote  and  Cullen,  Sttnders  & 
Shelton,  tor  appellant  Toole  ft  Wallace,  for 
respondent 

HARWOOD.  J.,  (after  stating  the  facts.) 
It  must  be  borne  In  mind,  during  all  this 
consideration,  that  said  fractional  piece  of 
land  Is  the  point  of  controversy— the  only 
land  In  dispute— in  this  case.  The  allega- 
tions of  the  complaint  respecting  the  acquisl- 
tlon  and  possession  of  lots  IT,  18, 10,  and  20, 
however  material,  are  facta  environing  the 
real  point  ot  controversy.  It  will  be  ol>- 
■erved  reading  those  allegations  ot  the 
complaint  contained  in  paragraphs  1  to  6  of 
the  above  statement  that  plaintiff  alleges 
the  acquisition  of  lots  20.  18,  and  19,  par- 
ticularly alleging  the  boundaries  of  eadi  lot, 
and  averring  that  lot  20  Is  bounded  on  the 
south  by  lot  19,  and,  in  describing  lot  10,  al- 
leging that  It  was  boimded  on  the  north  by 
lot  2U.  According  to  those  allegations, 
taken  In  the  ordinary  meaning  of  tems,  said 
two  lots  are  alleged  to  directly  adjoin  one 
another,  and  there  would  be  no  room  for  a 
fraction  between  them.  It  Is  next  alleged 
(paracraidi  6  ot  tlie  above  statement)  that 


In  truth  and  reality  said  lots  compriae  a 
frontage  oa  Main  street  of  161  feet,  running 
bade  to,  etc.,  "according  to  the  estabUsbed 
and  recogniaed  boTmdaries  of  said  lots."  By 
this  it  Is  evidently  Intended  that  said  lots, 
as  described,  "according  to  the  original,  es- 
tabUshed,  and  recognized  boundaries,'*  In- 
dude  said  firaotlon,  for  It  will  be  noticed,  by 
referring  to  the  particular  allegations  as  to 
the  frontage  of  each  described  lot  on  Main 
street  said  lots  17  to  20,  inclusive,  comprise 
a  frontage  on  Main  street  of  137  feet  not  In- 
cluding the  firactl(m;  but  iudnding  said  frac- 
tion of  21.05  feet  such  frontage,  aocordins 
to  the  S[>eclfic  allegations  of  the  complaint, 
amounts  to  158L06  feet  oa  Main  street  So 
that  by  the  allegation  "that  In  truth  and  re- 
ality said  lots,"  etc.,  "composed  IGl  feet 
frcmtage  on  Main  street"  It  must  be  intend- 
ed to  Include  said  traction  as  part  ct  said 
iota;  that  is,  that  said  lots,  accordhig  to  the 
numbers  as  platted,  constituto  161  feet  front- 
age, and  necessarily.  Include  the  ftactlcm. 
But  the  next  allegation  (paragraph  7  of  the 
statement  above)  sets  forth  that  by  mcasnre- 
ment  according  to  the  "number  of  feet  des- 
ignated In  the  deeds  therefcHT,"  said  lots  do 
not  Include  said  fraction  of  2L05  feet  but 
that  "according  to  said  lots  and  boundaries 
thereof,  according  to  the  calls  ot  said  deeds 
from  said  Tmett,  probate  jndge,  no  excess 
whatever  existed,"  and  tiiat  "the  title  and 
possession  of  plaintiff  and  his  predecesscw 
In  interest  was  acquired  and  obtained  ac- 
cording, and  <m  account  whereof  said  lots, 
pieces,  or  parcels  of  land,  and  the  dlmeu- 
slons  thereof,  were  governed  and  controlled- 
by  said  boundary  lines  so  established  and 
recognized  by  plaintiff  and  his  predecessors 
In  Interest"   Whether  it  Is  meant  by  this 
'that  title  and  poasessim  of  plaintiff  and  his 
predecessors"  was  tak«t  according  to  the 
number  of  feet  frontage  vrtUdh  said  deeds 
called  for,  not  hw^iwiing  the  ftactlon.  or 
whether  "title  and  possession  of  plaintiff  and 
his  predecessors"  ma  dalmed  and  taken  ac- 
cording to  the  other  -eaUn  ot  said  deeds" 
which  plaintiff  alleges  would  Include  said, 
fraction.  Is  not  dear,  nw  la  It  made  any 
more  dear  1^  Uie  allegation  that  "on  aflbount 
whereof  the  said  lots,  pieces,  or  i^rcds  of 
land,  and  the  dlmoiMons  tberectf,  were  gov- 
erned and  controlled  by  snid  botrndary  Unes- 
so  established  snd  recognised  by  idafntlff 
and  his  predecessOTs  In  Interest"  because  the 
last  averment  shows  nothing  more  than  that 
plaintiff  and  his  predecessors  contended  that 
the  boundaries  were  goveined  and  controlled> 
'by  lines  established  and  recognized  by  Ibem. 
And  the  same  obscurity  appears  in  the  al- 
legation of  tbe  complaint  found  In  paragraph 
12,  88  numbered  In  the  abovo  Btatemoit, 
where  It  is  avored  that  for  more  tiian  flve- 
yean,  oondnuoosly.  plaintiff  and  Us  ten- 
ants, etc.,  and  Oiose  dalmlng  under  blm, 
"have  had  said  ivemisea,  and  that  portion- 
thereof  so  deeded  to  and  claimed  by  idaln- 
tiff,  in  actual  posscsalcm,  by  means  ot  sob- 
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ntlal  fences  and  Inclosures.**  The  que*- 
D  arises  here,  what  "land  waa  so  deeded 
and  claimed  by  plaintiff"  In  acotn^nce 
:h  said  deeds?  He  alleges  that  he  was 
poBsesaton  and  occupation  of  the  land  "so 
ided."  It  would  seem  that  the  deeds 
uld  hare  to  be  constrned,  (and  ccmstrned 
the  ll^t  of  evidence  sbowlng  th*  real 
Its  conc^lns  said  lots  aM  fraction^  ac- 
■dlnK  to  the  original  plat,  and  any  <fliange 
position  thereof,  and  bonndarlea  made  br 
f  anbseqnent  plat  of  1880,  alleged  In  plain- 
"s  complaint.  If  any  sneh  change  vaa 
de^  section  688,  OOde  GItU  Proc.,)  In  or- 
■  to  ascertain  what  was  deeded  to  idalntltt 
i  his  predecessors.  Plaintiff  blmsdf  a^ 
ca  that,  according  to  certain  toms  of  the 
ids,  they  did  not  conrey  said  fractional 
oe  of  ground,  bat  according  to  the  "calls 
the  deeds**  the  fractional  piece  would  be 
•hided.  Is  the  coort  to  understand  from 
I  allegation  of  paragraph  12.  abore  state- 
nt,  that  *tae  mora  than  flTe  jears,  eaor 
Qously  and  milntermptedly.  prior  to  the 
tainlng  defendant  of  the  deed  herdn- 
wr  martkmed,  and  the  Institatlim  of  Oite 
iMi,  Uils  plaintiff  and  his  teduinta.  asA 
Nn  claiming  nnder  him,  have  bad  aald 
nnlses."  Indnding  said  traetlni,  cr  all  of 
1  feet  frontage,  'in  actual  posBPSSiwi,  by 
ana  of  snbetantial  fences  and  tadosnresi 
a  the  aetnal  occupation  and  we  thcreoC 
1  been  open,  hostile,  and  notorkms,  and 
Mesaim  takan  under  the  deeds  of  the  pred- 
Msora  In  Interest  of  ptalntlffr*  If  that 
what  the  pleader  Intended,  it  seems  far 
m  what  he  alleges,  because  he  alleges 
it  i^lntur,  hfa  tenanta,  etc..  "bare  had 
id  premises*  and  that  pwtkm  so  deeded  to 
d  datmed  by  defendant.  In  actual  possco 
0,"  etc  The  premises  so  deeded  to  iMaln- 
l  may  Inclnde  said  fraction,  or  may  not, 
anrdlng  to  the  coDatmctlon  put  upon  the 
Bds;  and  so  it  may  be  true  that  plalntlg 
s  had  said  lots  so  deeded  imposed,  and 
Id  taoatlle  and  notwious  adverse  posses- 
n  therec^  wltbont  holding  hostile  or  noto- 
ns  adverse  possession  <tt  said  fraction, 
nin,  In  i>aragraph  13,  as  set  forth  in  the 
are  ftatement,  the  same  peculiarities  of 
erment  are  observable;  that  Is  to  say.  It 
alleged  that  Hamilton,  one  of  plalntUTs 
lutors,  was  In  possession  and  actual  oc- 
pation  of  said  lots  18  and  10.  Now,  if  the 
sadw  Intends  by  this  that  the  said  HamU- 
1  was  in  actual  possession  and  occupation 
said  lots  and  fraction,  or  said  lots  Includ- 
;  said  fraction,  why  not  so  allege  In  plain 
'ms?  As  we  have  seen,  the  lots,  accord- 
I  to  the  number  of  feet  frontage,  or  ac- 
rdiqg  to  the  "calls  of  said  deedii,"  may  or 
ly  not  Include  said  fraction,  this  depending 
on  the  construction  tft  the  deeds.  Para- 
%ph»  9  and  10  of  plaintiff's  complaint,  as 
mbeied  above,  allege  that  said  premises 
ve  been,  since  1874,  lnclos4>d  and  "inside 
the  Indosure  of  plaintiff,"  but  these 
ragrapha  do  not  aver  adTwaa  possession 


on  the  part  of  plaintiff.  It  Is  further  ob- 
served that,  in  the  commenoement  of  the  com- 
plaint, plaintiff  allien  that  the  fraction  In 
dispute  lies  between  lots  19  and  20.  where- 
as. In  paragraph  13,  as  numbered  in  the 
above  statement,  the  fraction  Is  alleged  to  be 
between  lots  18  and  19. 

Of  course,  such  obscurities,  and  even  er- 
rors and  Inaccuracies,  might  be  cored  a 
trial,  and  findings  of  fact  aa  a  resolt  of  tba 
trial;  but,  where  Judgm^t  Is  demanded  on 
the  pleadings.  It  Is  our  doty  to  acrntlnlie  ttie 
allegations  and  denials  with  great  cat«  and 
caution. 

Mow,  as  to  defendant's  answer,  fh«  first 
and  secmd  paragraphs,  aa  set  ftnrth  above, 
are  In  die  f  wm  of  dailala,  bnt.  In  sabstance, 
are  allegations  of  new  matter  not  toadied 
upon  tn  the  complaint  These  paragraphs 
introduce  tor  the  flxst  time  the  afflrmaUon 
that,  by  the  second  mrrey  and  plat  of  saM 
town  site  made  to  1885,  said  tots  and  the 
bomidlng  streets  were  made  to  occupy  a 
different  position  than  the  same  oocuplM  ac- 
cording to  Oie  original  ptot  ot  said  town  site 
at  iaS8.  The  same  Is  again  affirmed  by  de> 
fendant  in  paragra^  5,  as  set  ont  In  the 
above  statemmt,  where  defodant  doUes 
that  as  offldally  platted  and  designated  prior 
to  September  12,  1886,  there  was  any  frac- 
tion at  all  between  lots  18  and  20,  or  any  of 
■aU  Iota,  **and,  on  the  ewtrary,  alleges  that 
prior  to  S^tember  12,  188S,  according  to  the 
offldal  plat  of  sidd  town  site  then  existing, 
said  lots  i9  and  20  wve  adjoining  lots,  and 
cwslsted  of  no  more  or  less  ttan  tbe  num- 
ber of  feet  frontage  than  as  shown  on  said 
plat  then  existing,  or  then  expressed  in  the 
deeds  <a  their  predeoeasors  tat  Interest  of 
plaintiff."  And  the  aame  proposltlaas  are 
again  affirmed  In  paragra^  6  and  7  <tf  the 
answer,  aa  ahown  In  th«  above  statemut 
By  these  allegations  and  denials,  drfendant 
appears  to  Insist  that,  according  to  the 
original  plat  of  said  town  site,  said  lots,  as 
numbered  and  conveyed,  lie  directly  adjoin- 
ing one  anotho',  with  no  fraction,  or  room 
for  fraction,  betwea  any  of  them,  and  that 
according  to  said  original  plat  said  lots  cnn- 
prise  no  more  frontage  than  shown  on  the 
plat,  and  expressed  in  the  deeds  therefor, 
but  that  by  ^e  sec<md  survey  and  plat  of 
said  town  site,  In  1885,  the  position  of  said 
lots  and  bounding  streets  was  so  changed 
as  that  said  fraction  did  appear  by  the  lat- 
ter ^t  to  be  between  two  of  said  lots, 
namdy,  19  and  20.  This  seems  to  be  the 
theory  ot  defndanf s  contention  throughout 
this  controversy,  as  we  gather  It  from  the 
sllegations  and  denials  of  the  answer;  he 
Insisting  that  plaintiff,  througli  the  calls  of 
his  deeds,  both  as  to  the  boundaries  and  the 
number  of  feet  frontage  of  said  lots,  as  the 
same  was  originally  platted,  obtained  all 
ot  the  land  which  said  deeds  entitled  him  to. 
Proceeding  to  the  examination  of  defendant's 
answer,  it  will  be  found  that  he  denies 
allegation  at  the  complaint  that  "aald  de- 
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fendjmt,  or  tnj  otitter  pemns  except  those 
dnlmlTig  imder  plaintiff,  have  ttace  1S74 
bem  In  Uie  salsare  or  pomawrion  of  anj  part 
of  the  160  fert  of  the  gioniid  meutloDed  tn 
Uw  Ofmplatait  a*  being  Indosed;"  admits 
ttiat  tlie  land  ooaoi^  plalntlfl  baa  been 
■o  occupied  for  more  than  fire  yean  prior 
to  Uw  oommenoenieat  of  thla  action,  but  de- 
ales  that  such  occnpatUni.  In  ao  far  aa  It  re- 
lates to  }tvt  Sit  lAoCk.  37,  vaa  <ven,  bosUle, 
or  notorious,  or  waa  adTerse,  or  waa  taJcen 
under  deeda  of  plaintUTa  predeceaun  In  In- 
'  terest,  or  In  any  manner  ea»pt  In  anbordina- 
tltm  to  the  legal  title,  whldb  waa  doling  ttiat 
time  In  the  probate  Judge^  tai  trust  tor  the 
defendant,  and  none  other,  until  December 
11,  1886;  deniea  that  said  lots  17  to  20  com- 
prised 161  feet  frontage  <m  Main  street,  ac- 
cording to  the  original,  estaUIshed,  and 
reoogalied  boundaries  thereof,  as  aUeged  In 
the  OHnplalnt;  dentea  that,  according  to  an 
accurate  measnremest,  said  lots  exceeded  the 
number  of  feet  designated  In  the  deeds 
from  the  probate  Judge  therefw  by  21.0S  or 
any  other  mmiber  ttf  feet;  adndts  tiiat,  ac- 
cording to  the  calls  of  said  deeds,  no  excess 
whatever  existed,  and  admits  that  the  title 
of  plaintiff  and  his  predecessors  in  Interest 
waa  acquired  and  obtained  accordingly,  but 
dailes  that  posseseloD  was  taken  accardln^^, 
and  denies  that  the  dlmeusiona  of  said  lots 
mentioned  in  plaintiff's  complaint  were  gov- 
erned or  oontroUed  by  any  acts  of  plaintiff, 
or  his  predecess(HiB  In  Interest,  or  by  any- 
thing other  than  the  existing  [dat,  Showing 
the  identical  porti<m  ot  the  earth's  surface 
constltatlng  said  lots  by  numbers  and  dl- 
menalcms,  as  expressed  In  said  deeds,  said 
plat  bdng  that  originally  estabUshed  and 
known  as  the  "WUeaton  Plat,"  approved 
January  7,  1869,  of  recwd  In  the  <^ce  of, 
etc.;  denies  that  said  Hamilton  on  August 
20.  1873,  or  at  any  other  time,  tendered  or 
offered  to  paj  the  probate  Judge  Ms  fees 
and  the  maximum  price  of  said  fraction  de- 
scribed by  plaintiff  in  the  complaint,  be- 
cause no  such  fraction  existed  between  said 
lota,  as  alleged  by  plaintiff  In  his  complaint 
according  to  any  plat  or  snnrey  (rf  said  town 
site,  and  denies  that  a  tendnr  for  an  alleged 
thing  not  In  existence  would  give  rise  to 
any  li^t.  In  law  or  equity,  In  favor  of  said 
HamlltcNO,  or  his  successors  in  Intwest;  al- 
leges that  when  the  original  entry  of  said 
town  site  was  made  by  the  probate  Judge, 
in  trust  for  the  use  and  benefit  of  the  In- 
habitants thweof,  defendant  was,  and  tor  a 
long  time  theretofore  had  been,  and  tor  a 
long  time  thereafter  ccmtinued  to  be,  In  ac- 
tual, bona  fide  occupation  and  possession  of 
the  Id^tlcal  iriece  of  land  In  dispute  In 
this  case,  whidi  was  afterwards,  but  not 
until  September  12,  18S5,  platted  and  desig- 
nated as  lot  31  In  block  37  of  said  town 
site;  alleges  that  priOT  to  September  12, 1885, 
no  plat  of  said  town  site  designated  or 
showed  said  piece  of  land,  and  therefore  de- 
fendant was  unable  to  apply  tor  and  enter 


and  take  conveyance  ot  said  lot  to  himself 
as  bmefldary  of  the  trust  Imposed  on  the 
probate  Judge  by  omT^ranos  of  the  legal 
tide  of  said  lot  fitom  the  Umted  States  to 
him;  aneges  that  after  said  land  tai  dispute 
waa  platted  and  designated  as  lot  31«  UodE 
S7,  by  the  idat  awranA  Septembor  12, 18^ 
no  notice  ttmat  was  gfTcsi,  as  required  by 
section  aOlS  ot  the  GompUed  Statntas;  al- 
leges that  from  the  entry  of  said  town  site 
to  September  02,  1885,  the  only  plat  thereof 
In  existence  was  one  made  by  A.  O.  Whea- 
ton,  approred  January  7, 1869;  the  same  bar- 
ing been  made  and  approved  prior  to  the 
attry  of  said  town  site;  denies  that,  ttinm^ 
any  false  or  frimdulent  rcpgcscntattoia  or 
statements;  defendant  procured  a  deed  for 
said  fractional  piece  of  land  from  the  pro- 
bate Judge,  of  date  December  11,  1888,  "but, 
on  ttw  conttary,  alleges  that  all  statements. 
affldaTlts,  and  proofs  made  to  said  probate 
Judge  1^  defendant  and  bis  witnesses,  is 
making  ap^cation  then^or,  were  stricdy 
true.**  m  view  of  these  dcailals  snd  afllrma- 
tlotts  of  the  answer,  and  the  peculiar  con- 
ditions and  conation  diown  In  the  plead- 
ings, I  cannot  bring  my  mind  to  the  con- 
clusion, after  moA  careful  consideration, 
that  it  Is  a  proper  case  for  Judgment  on  the 
pleadtngs.  Tbe  case  Is  not  without  some 
compUcatlona  to  be  dealt  with  in  proceed- 
ing to  Judgment,  and  much  of  the  complica- 
tlon  lies  In  ascertaining  the  exact  facts  whidi 
have  prevailed  in  respect  to  the  piece  of  land 
In  oontroverf^.  The  trial  court  proceeded  jxp- 
<m  the  premise  that  it  waa  admitted  that 
plaintiff  had  held  possession  ot  the  land  tn 
dlqpute,  "as  alleged  In  his  complaint."  No 
doubt  this  warn  Justly  gained  from  the  lib- 
erality with  which  counsd  m^  have  ad- 
mitted facta  in  combatting  the  legal  hypoth^ 
sis  that  plaintiff  could  have  hdd  adverse 
possession  wUle  the  legsl  title  of  wtiA  land 
In  dispute  resided  In  the  probate  Judge.  Hiii 
hyjwthesls  is  denied  In  the  answer,  but,  as 
a  matter  of  tact,  the  answer  also  denle&  fia 
the  disjunctive  form,  ttiat  d^ndant  has  hdd 
"open,  hostile^  or  notorious  or  adverse  pos- 
sesslcm"  of  ndd  land  In  contror^sy;  and  on 
this  appeal,  counsel  for  appellant.  In  their 
brief,  contend  that  defendant's  answer  cannot 
be  properly  construed,  "as  the  court  states," 
namely,  that  "defaidant  admits  that  plain- 
tiff has  been  an  occupant  of  said  land  for  the 
time  alleged."  It  has  been  at  least  once  hdd, 
and  again  intimated,  that  this  court  ougbt 
not  to  be  governed  In  the  review  of  a  cnso 
on  appeal  by  observatlMis  In  the  opinion  of 
the  court  below  as  to  matters  of  fact  Invoir- 
ed.  Thorp  V.  Freed,  1  Mont  651;  Muller 
V.  Buyck,  12  Mont  370,  SO  Pac  Rep.  3S6. 
However,  giving  full  force  to  the  observa- 
tion of  the  trial  court  that  it  was  admitted 
plaintiff  had  held  poesesal<m  of  the  premises 
in  dispute  "as  alleged  In  his  cwnplalnt,"  we 
have  seen,  up<m  an  examination  of  the  coni- 
platnt,  that  Its  allegations  In  that  re8i>ect  an 
obscure,  and  rei)uire  a  constructicm  ot  tbt 
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«  In  the  light  ttf  e¥ldence  u  to  the  ao- 
facts  Id  r«pecA  to  the  occupation  <tf 
fraction,  in  order  to  get  exact  kaowledgs 
rbat  was  Included  in  tbe  alleged  poBsea- 
oC  plalnttif  and  his  predecessovs;  and 
Inquiry  Is  further  complicated  by  the 
that  If  what  defendant  sets  fOrth  In 
grains  1,  2,  5,  8.  and  7,  of  the  answer  Is 
,  (and  those  facts  axe  not  yet  denied  by 
ieatlon,)  plaintiff  did  not  have,  and  oonld 
iiare  bad,  actual  occupation  of  said  frac- 
by  the  Indosure  and  possesion  ot  said 
prior  to  September  12,  1886,  because, 
rding  to  thoae  allegations,  which  were 
denied  by  replication,  the  fraction  did 
lie  between  any  of  aaid  lota,  and  the 
ig  of  possessloa  of  said  lots  by  plaln- 
and  hla  predecessors,  as  alleged,  up  to 
date^  according  to  the  plat,  and  eroi 
rding  to  tb»  position  of  the  bounding 
its  prior  to  that  date^  could  not  have 
ided  said  fraction.  It  does  not  appear 
defendant's  counsel  abandoned  that  por* 
of  the  answer  ccsitained  In  paragraphs 
6,  6,  and  7,  as  numbered  In  the  above 
imtrnt,  nor  does  It  appear  that  they  ex- 
ilj  abandoned  any  pMtlon  at  the  an- 
Now,  suppose  It  be  assumed  ttiat  the 
)  set  oat  In  those  paragraphs  are  true; 
Is,  according  to  the  plat  ezlstlng  prior 
885,  and  according  to  the  boundaries, 
lots  directly  Joined  one  another,  without 
fractional  piece  of  ground  between  any 
Eietn.  It  would  then  appear  that  up  to 
ember,  1885,  plaintiff  and  his  prede- 
>ra,  having  inclosed  said  lots  accord- 

0  the  i^at  then  ezlstlng,  and  according  to 
calls  of  the  deeds,  both  as  to  the  num- 
yt  feet  frontage  and  as  to  the  boundaries, 

not  Include  said  fracticmal  piece  of 
nd.  If.  on  the  trial,  that  should  be  ca- 
shed as  a  fact,  It  would  cut  all  con- 
ersy  as  to  plaintiff's  allied  poesesaion 
lid  land  prior  to  1885,  and  the  contro- 
r  would  thereby  be  narrowed  down  to 
history  of  sold  fractional  piece  of  land 
;  the  new  plat  was  made;  and,  as  we 
■  Just  seen,  defendant  denies,  as  a  mat- 
t>f  fact,  that  plaintiff  has  had  any  ad- 

1  possession  of  said  fractional  piece  of 
.  Judgment  on  the  pleQdlngs  cannot  be 
erly  pronounced  while  any ,  material  1»- 

of  foot  axe  pending.  The  Judgment  is 
sfoie  reversed,  and  the  cause  remanded. 

IlIBBBTON,  O.  J.  I  concur. 

3  WITT,  J.,  (dissenting.)  If  the  com- 
it  In  this  case  Is  rightly  construed  to 
iffect  that  there  is  no  allegaUou  of  pos- 
on  of  the  premises  by  the  plaintiff,  or 
Lch  Allegation  be  considered  made,  and 
ilns  finally  denied  by  the  defendant,  of 
je  Judgment  on  the  pleadings  is  error. 
I  am  Inclined  to  the  view  that  the  dlffl- 
?s  and  obscurities,  and  the  want  of  al- 
ton  of  possession,  in  the  complaint, 
b  are  found  by  the  learned  and  crit- 


ical opinion  of  my  assoflates,  arise  simply 
from  the  very  pecullat  facts  as  to  the  frac- 
tional lot  called  In  the  year  1S85  "Lot  31." 
The  pcurtion  <MC  the  earth's  surface  deslgnateil 
la  that  year  as  "Lot  31"  always  existed, 
but  never  before  that  time  bad  that  name 
and  descriptloa  been  applied  to  It  Plaintiff 
could  not  allege  that  he  had  possession  of  a 
lot  by  that  name  prior  to  1885,  but  he  does 
oll^  "that  at  said  last-named  date  [May 
7,  1874  he  also  became  the  owner  and  pos- 
sessed oi  a  fractional  piece  of  ground,  should 
the  same  be  ao  regarded,  situate  tietween 
lots  19  and  2a"  To  be  sure,  he  alleges  that 
lots  19  and  20  were  contiguous.  It  Baem»« 
that  they  wore  contiguous  by  the  original 
survey,  but  by  a  later  survey  there  waa 
found  to  be  ground  between  them,  which 
was  then  called  "Lot  31."  As  remarlLed  above* 
the  facts  are  peculiar,  and  I  think  the  plead- 
ings state  these  peculiar  facts,  and,  upon 
a  view  of  the  whola  them,  It  i^vpears  to 
me  that  a  liberal  constmctton  (section  100^ 
Code  GlvU  Froc.)  of  the  pleadings  leads  to 
the  view  that  possesidon  of  the  land  Itself 
Is  alleged,  but  not  of  the  land  by  descrliH 
tion  88  "Lot  31."  If  ttala  be  coirect.  then 
concede  that  the  answer  denies  the  posses- 
sloB.  Then,  of  coiu^  tbae  shonU  not  bet 
a  Judgment  on  the  pleadings.  But  how  are 
we  to  r^pud  the  following  language  in  tb» 
Judgment:  "This  cause  coming  on  to  be 
heard,  *  *  *  it  was  agreed  that  plain- 
tiff's occupation  and  possesaloQ  of  the  prem- 
ises, as  alleged  In  his  complaint,  was  a  fact 
upcm  which  the  decision  of  the  court  should 
be  based,  but  denied  by  the  defendant  that 
any  adverse  possession  could  be  had  or 
held  by  said  plaintiff,  as  against  him,  under 
the  facts  set  forth  In  the  pleadings  herein; 
also,  stood  upon  the  I^al  questions  InvotTod. 
And  the  court,  in  ocmnection  with  said 
pleadings,  taking  Into  consideration  the  ad- 
mission and  agreement  of  the  parties  In  said 
cause,"  etcL.  So  it  appears  by  the  Judgment 
that  iriaintiff's  occupation  and  posaession 
was  agreed  to  be  a  fact,— that  Is,  his  posses- 
sion as  alleged  In  his  complaint;  and,  as 
above  observed,  I  think  the  allegations  of 
the  complaint  can  be  fairly  construed  as 
alleging  the  possession  of  the  particular 
ground  In  controversy.  The  matter  which 
I  quote  above  Is  not  from  the  opinion  of  the 
court  below,  but  from  the  Judgment  It  Is 
not  a  construction  of  the  plendings  by  the 
court  below,  but  Is  part  of  the  Judgment. 
I  have  understood  all  the  time  that  this 
matter  to  which  I  refer  was  practically, 
and  was,  indeed,  a  stipulation  made  by  the 
parties  upon  the  hearing  In  the  district 
court  The  language  Indicates  this,  fw  the 
Judgment  says  that  the  coiu*t  in  connec- 
tion with  the  pleadings,  took  into  considera- 
tion the  admission  and  agreement  of  the 
parties.  If  this  is  not  the  true  situation, 
and  this  matter  In  the  Judgment  is  to  be 
regarded  simply  as  a  construction  placed  hy- 
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the  district  court  ti^n  the  pleadings,  then  I 
am  of  opinion  that  the  denial  of  possesion 
In  the  answer  forbids  a  judgment  oa  the 
pleadings.  But  I  am  quite  satisfied  tiiat  tbls 
particular  matter  in  the  Judgment  was  an 
agreement  of  the  parties.  The  Jndgmmt  it- 
self states  that  It  was  rendered  upon  tiie 
complaint  of  plaintiff,  and  the  answer  of  de- 
fendant,  and  the  motion  for  Judgmrat  on 
the  pleadings,  and  the  admission  and  agree- 
ment of  the  parties.  Upon  a  motion  for 
Judgment  on  the  pleadings,  I  do  not  under- 
stand Why  parties  may  not  agree  before^ 
the  court,  and  hare  the  agreement  go  in 
'the  record,  as  It  has  gone  In  the  Judgment 
In  ttils  case,  that  a  certain  condition  of 
affairs  Is  ttie  fact,  which  fact  partlallir  modi- 
fies the  position  taken  by  the  pleadings. 
Such  is  what  the  parties,  in  my  opinion, 
hare  done  In  this  case  in  the  district  court 
I  thlnlc  they  Intended  to,  and  did.  present 
to  the  district  court  a  situation  which  may 
be  stated  as  follows:  "Plaintiff's  possesslo 
pedis  of  the  actual  ground  in  controversy 
is  conceded,  and  conceded  to  be,  and  to 
liaTe  been,  adverse,  If,  under  all  the  other 
facts  in  the  case,  his  possession  under  those 
circumstances  can  be  held,  as  a  matter  of 
law,  to  be  an  adverse  poraesslon."  And  it 
was  tills  question  of  law  which  I  under- 
stand the  parties,  by  their  pleadings  and  ad- 
mission and  agreement  intended  to,  and 
did,  present  to  the  district  court  and  which 
was  thore  decided.  I  think  that  this  was 
the  theory  of  the  case  below,  and  the  con- 
tention of  the  parties,  and  the  point  of  view 
of  the  court  Why  may  not  this  court  prop- 
o'ly  take  the  same  point  of  view,  and  decide 
whether  the  Judgment  should  have  been  ren- 
dered  upon  the  pleadings,  In  connection  with 
the  admission  and  agreement?  But  as  my 
associates  consider  that  what  I  have  under- 
stood to  be  an  agreement  or  stipulation  on 
the  hearing  was  elth^  not  one,  or  must  be 
disregarded,  I  will  reserve  an  opinion  upon 
the  questions  of  law  until  they  come  to  this 
court  on  any  further  appeal  that  may  be 
taken. 


GARLAND   t.  BBAB  LAEB  ft  BIVEB 
WATERWORKS  ft  IBBiaATION 
00.  et  aL' 

(Supreme  Ooort  of  Utah.    Aug.  SO,  1883.) 

Btatdtb  or  LiHiTATioNB  —  Bhvobcbhivt  of  Urn- 
CHAKic'i  Libs  —  Ibrigatiok  Ditch  —  FaioaiTT 
or  Libit— pRioB  Action  Fbnditio. 

"L  The  statate  Id  force  when  plaintiff  c<hi- 
tracted  to  ccmstnict  an  irrigattDg  ditch  reqnlred 
actions  to  enftnee  lluis  to  be  brought  In  90 
days  after  filing  the  stat«nent.  Plaintiff  did 
not  complete  the  contract  or  file  the  atntement 
until  after  the  taking  effect  of  the  law  of 
March  12.  1890.  wtiicb  permitted  actions  with- 
in one  year  after  filing  statement  and  re- 
pealed all  previous  laws,  bat  provided  that 
nuA  repeal  should  not  ''affect  any  right  or 
rHnedy  •  *  *  existing  institnteo,  or  pend- 

'Reb earing  denied. 


lug  under  flie  laws  hereby  repealed.**  B-U. 
that  the  statute  of  1800  apirfied,  and  plalntiri 
actioD  was  not  l>arred. 

2.  Rev.  St  U.  S.  H  2339,  2340,  recosmie 
the  right  to  go  on  the  public  lands,  and  to  cra- 
struet  ditdies  for  mining,  agricaltnral.  tnH 
other  purposes;  and  the  riicht  of  way  ma  taken 
and  held  is  acknowledged,  all  patents  banc 
subject  to  such  right.  Laws  1890,  p.  24.  i  £ 
gives  a  lien  for  work  done  under  contract  with 
the  owner  of  any  land,  to  the  entent  of  liis  ia- 
tereet  and  provides  tliat  **aiiy  persMi  having  aa 
aaugnabla  transferable  w  c(»iv^able  Intmst 
*  *  *  shall  be  deemed  an  owno*,"  and  that 
the  lim  shall  attach  to  another  or  sreater  in- 
terest acquired  by  the  owner  after  the  com- 
mencement of  the  work.  BHd,  that  one  who 
contracts  with  an  irrigati<»i  oompany  to  con- 
struct Its  ditch  iiaa  a  lien  on  the  ditdi,  the  i 
right  of  way  b^ig  obtained  by  the  iirifcation 
compai^  as  fast  as  the  ditch  was  constructed. 

3.  Such  lien  has  priority  over  a  trust  deed 
executed  by  the  Irrigation  company  before  ibi 
contractor  commecc-ed  work. 

4.  Before  the  commencemsnt  d  an  actios 
by  the  contractor  to  cnforoe  the  Uen,  in  a  atdt 
by  subcontractors'  agiUnst  the  ccmtractor.  It 
was  determined  that  the  estimates  of  the  ini- 
cadon  company's  engineer  were  fraadnlent  aod 
judgment  tar  the  corrected  amonnt  was  ren- 
dered against  the  contractor;  and,  the  irripi- 
don  company  having  lieen  made  a  party,  jiuf- 
ment  over  was  rendered  against  the  company 
in  favor  of  the  contractor  for  the  same 
amount  But  the  amount  due  the  contractor, 
according  to  the  estimates,  was  not  lldgated 
between  him  and  the  company.  An  appeal 
in  this  case  was  still  pending.  BM  that,  in 
tbe  acd(Hi  to  enforce  the  lien,  the  amonnt  in  | 
litigation  in  the  pending  suit  was  rightly  cx-  | 
duded.  i 

Appeal  from  district  ooort;  Wtitm  ooonty,* 
Tames  A.  Mlnw,  Justice. 

Action  by  wnilam  Oatland  against  liw 
Bear  Lake  ft  River  Waterwoiks  ft  Irrigstfm 
Company,  tbe  Jarri»<3MAUn  Hortgage  Trost 
Company,  and  Corey  Bros,  ft  Co.,  to  enforce 
a  mechanic's  lien.  From  a  Judgment  en- 
forcing plaintiff's  Uen  for  a  lees  amount  thsn 
dalmed,  and  establishing  its  priority  over 
the  Jarvla-OtmkUn  Company's  trust  deed,  tin 
latter  onnpany,  i^ntiff,  and  tbe  irrlgatioa 
company  appeal  Affirmed. 

W.  L.  Maglnnis  and  Sondford  B.  Ladd,  for 
appellant  William  Garland.  H.  M.  Besrds- 
ley  and  Evans  ft  Rogers,  for  appellant  Jtr- 
vis-Conklln  Mortgage  Trust  Company.  Kim- 
ball ft  Allison,  for  respondents  Corey  Broa 
ft  Oa 

ZANB,  0.  J.    It  appean  from  this  recMd 
that  in  1889  the  Bear  Lake  ft  River  Wate^ 
works  ft  Irrigation  Company  nndotook  to 
cottstrnct  a  water  dltdk  or  canal  tbrongh  tiis  I 
connttes  of  Cache  and  Box  Blder,  and  that  ' 
on  the  16th  of  tbe  foUowlUff  Angnst  ths 
plaintiff  contracted  with  the  company  to  eon-  | 
struct  the  first  12  miles  of  it;  that  taelm-  j 
mediate  entered  ap<m  its  perftmnance,  1 
and  completed  the  wotk  <m  Octobu-  81,  1890; 
that  daring  Its  progress  be  sublet  parts  of 
it  to  Annett  ft  Thompson  and  their  asslgii- 
ors,  and  to  McMartin,  who  performed  On 
work  let  to  Ibem.   All  of  tbe  contracts  pro- 
vided that  payments  should  be  made  en 
measurements  and  eatimalxs  of  tiie  com- 
pany's engineer.   It  also  appears  tiiat  Corcr 
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roa.  ft  Oo.  did  work  on  ttie  canal  mdor 
contract  bearlnc  date  May  1,  1890,  with 
e  company,  and  It  forawr  appean  that  on 
itober  1,  1888.  fhe  company  executed  to 
e  Jarris-Gonklln  Mortgage  Trust  Company 
deed  of  trust  to  all  property  it  then  owned 
mlgbt  acquire,  to  aecnre  2,000  of  its  bonda, 

$1,000  each;  that  Anaett  ft  Thorapaon.  tn 
e  nmamer  of  1800,  Inonght  anlt  against 
irland,  alle^ng  that  the  eattmates  of  the 
mpany's  engineer  were  frandulent  and  tn- 
rrect,  and  dalmlng  a  greater  sum.  At 
e  same  time.  Garland  brought  salt  against 
cSIartin,  and  he  ideaded  a  set-off  for  woik 
Leged  to  have  been  done  tox  the  fbnner. 
hlle  these  actions  were  pending,  Garland 
tlshed  his  work,  and  filed  his  statement  fbr 
Uen.  and  inidnded  In  It  the  amount  doe, 
cording  to  the  measurement  and  estimate 

the  company's  engineer,  and  the  excess 
limed  hia  snbeontractors.  In  these  ac- 
ats  the  waterworks  and  iiilgatioa  oom- 
ny  was  made  a  party,  and  the  result  of 
e  trial  wes^  tiie  estimates  of  the  company's 
Hfneer  w«e  rejected,  and  the  court.  In  its 
dgment  against  Gariand,  allowed  the  sub- 
ntractoTB  the  full  amount  at  their  claims, 
id  rendered  judgment  against  the  water- 
:irkB  and  Irrigation  company,  in  favor  at 
irland,  for  the  amount  of  the  excess  over 
e  estimate  of  the  company's  en^eer. 
mding  the  suits,  the  plalntifT,  William  Gar^ 
ad,  commenced  this  action  against  the 
>ar  Lake  &  River  Waterworks  &  Irrigation 
impany,  the  Jarvls-ConkUn  Mortgage  Trust 
impany,  as  trustees,  and  Corey  Bros.  & 
t.  All  of  the  defendants  answered,  setting 
I  the  foregoing  facts,  and  Corey  Bros.  & 
K  also  filed  a  cross  complaint.  In  whidi 
ey  alleged  the  amomit  of  work  done  by 
em.  and  the  recording  of  their  Ueu,  and 
lied  for  Its  enforcement  Upon  the  hear- 
g,  the  court  entered  a  decree  in  favor  of 
irland  against  the  waterworks  and  Irriga- 
m  company  for  $88,551.33,— the  amount 
le  and  unpaid,  according  to  the  estimate 

the  company's  en^neer,  and  disallowed 
alntifC's  claim  for  work  in  excess  of  that 
timate,  for  which  a  decree  had  been  rea- 
red in  his  favor  In  the  action  07  the  sub- 
ntractors.  He  court  also  found  for  Corey 
ros.  &  Co.  $12,572.78,  against  the  same  de- 
odant,  and  declared  these  two  amounts  to 
■  first  and  equal  liens  upon  the  canal,  and 
dered  a  sale  thereof  for  their  satisfaction, 
rom  this  decree,  the  plaintiff,  the  water 
id  irrigation  company,  and  the  Jarvls-Conk- 
I  Mortgage  Trust  Company  have  appealed. 
The  plaintiff  did  not  commence  this  suit 

enforce  his  lien  until  nine  months  after 
)  had  filed  the  statement  for  a  lien  In  the 
cordei's  office.  The  law  In  force  when 
siDtiff  made  ills  contract,  and  commenced 
ork,  required  an  action  to  enforce  the  lien 

be  commenced  within  90  days  after  filing 
e  statement  The  water  and  Irrigation 
mpany  Insist  that  the  plaintiff  lost  his  Hen 
■cnme  he  did  not  commence  suit  within 
T,S4F.Da4— 24 


tlttt  time,  while  the  plaintiff  rfnimif  that  his 
ri^t  to  a  Uen,  and  to  the  remedy  to  enforce 
It,  rnnst  be  determined  (as  the  ooort  below 
tuSA)  Xiy  the  law  in  force  March  12,  1890, 
whidk  permits  the  suit  to  be  commenced 
within  one  year  after  the  statement  is  filed. 
Section  32  of  the  latter  act  Is  as  fc^ows: 
"All  acts  and  parts  of  acts  inotmslstent  with 
the  provisitm  of  this  act,  and  sectiona  3806 
to  section  3820  both  inclusive  of  the  Com- 
piled lAws  of  Utah  1888,  are  hereby  re-  « 
pealed;  provided  that  tbe  rqwol  of  said  acts 
m  part  of  act^  or  any  of  them,  shall  not 
affect  any  rigfbt  or  remedy  nor  abate  any 
suit  ot  actim  <v  proceeding  existing,  insti- 
tuted cx  pending  under  the  law  hereby  re- 
pealed." The  rWbt  and  remedy  referred  to 
in  Uils  provldra  are  the  Uen,  and  the  means 
the  law  furnishes  to  enforce  It  The  con- 
tract, of  Its^,  does  not  give  the  Uen,  or  the 
right  to  the  remedy  to  enforce  It  When  the 
work  under  the  contract  Is  dene,  and  the 
statement  is  filed,  the  Uen  comes  into  ex- 
istence, end  r^tes  to  the  time  of  commen- 
cing the  work  or  furnishing  the  materials; 
and  when  the  work  la  done  or  the  materials 
are  furnished,  and  the  statement  Is  filed, 
and  a  breach  of  the  contract  has  occurred, 
the  right  to  the  remedy  exists.  If  the  party 
contracting  for  the  labor  or  materials  re- 
fuses to  comply  with  the  contract  before 
the  other  parQr  has  done  any  work  or  fui^ 
nlshed  any  materials,  the  lattw  has  his  rli^t 
to  damages,  and  the  ordinary  remedy  to  re- 
cover them,  but  In  that  case  there  Is  no 
mechanic's  lien.  If,  after  the  latter  com- 
mences work  or  fnmlahee  some  material, 
the  former  refuses  to  penult  him  to  complete 
the  work  or  furnish  more  material,  the  party 
who  has  done  some  of  the  work  or  furnished 
some  material,  upon  filing  the  statement  re- 
quired, has  a  Hen  to  tbat  extent  end  may 
avaU  himself  of  the  remedy  to  enforce  It 
The  obligation  to  perform  the  contract  arises 
when  It  le  algned  by  the  parties,  and  deUv- 
ered.  The  Uen  arises  when  work  is  done  or 
materials  are  furnished  tmder  It,  and  the 
statement  Is  filed,  and  it  relates  then  to  the 
time  the  work  or  delivery  of  the  materials 
commenced.  The  Uen  does  not  arise  until 
some  of  the  work  Is  done  or  some  of  the 
materials  are  furnished,  and  the  party  for 
whom  the  work  Is  done  or  to  whom  the  ma- 
terials are  furnished  has  refused  or  failed 
to  comply  With  the  contract,  and  the  state- 
ment has  been  filed.  80  with  respect  to  the 
remedy.  If  the  party  to  the  contract  for 
whom  the  work  la  to  be  done,  or  the  mate- 
rial is  to  be  deUvered,  violates  it  before  such 
work  or  deUvery  is  commenced,  the  other 
party  has  a  right  to  the  ordinary  remedy, 
but  not  the  right  to  the  lien,  or  to  the  rem- 
edy to  enforce  It  referred  to  In  the  me- 
chanic's Uen  law.  But  if,  after  such  work 
or  delivery  commences,  the  party  for  or  to 
whom  such  work  or  deUvery  Is  due  violates 
the  contract,  and  the  statement  is  duly  filed, 
the  ri^t  to  the  remedy  to  enforce  the  Uen 
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uemes.  Tb»  plaintiff  did  not  complete  the 
contract  to  do  ttie  work  and  fondah  the  ma- 
torlals  trntn  after  theUw  ot  ICuch  12,  1890, 
took  effect,  and  there  was  no  breadi  on  the 
part  ot  the  water  and  Irrlgatlim  cominiiy 
nnlfl  after  snch  completion,  and  the  state- 
ment reqnired  was  not  filed  tUl  after  that. 
It  iB  idabi  ttat  tbe  conrt  committed  no  er^ 
ror  In  allying  the  law  of  Haroh  12,  1800, 
to  the  facts  of  the  case.  Tumej  r.  8aim< 
den,  4  Scam.  6ST;  ^den  t.  Saimden,  12 
meat  Stt. 

The  Bear  Lake  &  River  Waterworta  &  Ir- 
rigation Oompai^  Inslita  fbAt  the  court 
erred  In  holding  that  the  plaluttff  and  Oorey 
Bna.  ft  Go.  bad  alien  on  tho  Irrigation  ditch  In 
question,  becaose  It  found  that  the  right  of 
way  was  acquired  after  the  Uen  attadied. 
The  dltdi  waa  constnicted  ost  the  pnhUe 
lands  of  the  United  States,  for  Irrigation 
parposea,  uid  the  right  ot  way  was  obtained 
1^  g^ng  apon  tiie  land,  and  making  the 
ditch.  By  so  doing  the  wato*  and  trr^atkm 
cmnpany  obtained  a  right  to  occupy  so  nmch 
of  the  land  as  was  necessary  for  Its  canal 
It  acqnlred  snch  a  right  to  we  on  transfer 
the  same  as  the  law  recognizee  and  protects. 
Sections  2889  and  2840  of  the  Rerlsed  Stat- 
ntes  of  tbe  United  States  are  as  follows: 
"Sec.  23S9.  Whenever,  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining, 
agricnltnral,  mannfactm-ing,  or  other  pnr- 
pooes,  have  rested  and  accnied,  and  the  same 
are  recogidBed  and  aduiowledged  by  the  local 
CQSlDms,  laws,  and  the  decisions  of  conrts, 
thB  posaesswB  and  owners  ot  met  vested 
rights  shall  be  maintained  and  protected  In 
the  same;  and  the  right  of  way  for  the  con- 
strnctlon  of  ditches  and  canals  for  tbe  pur- 
pose herein  specified  Is  a<dmowlcdged  and 
confirmed;  bnt  whenever  any  person,  In  the 
construction  of  any  ditch  or  canal,  Injures  or 
damages  the  possession  of  any  settler  on  the* 
pnUic  domain,  the  party  committing  such 
Injnry  or  damage  shnll  be  liable  to  the  party 
Injured  for  such  injury  or  damage.  Sec 
2840.  All  patents  granted,  or  pre-emption  or 
homesteads  allowed,  shall  be  subject  to  any 
vested  and  accrued  water-rlRhts  or  rights  to 
ditches  and  reservoirs  used  in  connection 
with  snch  waterri^te,  as  may  have  been 
acqnlred  under  or  recognlzod  by  the  pre- 
oedtng  section."  These  sections  recognized 
the  right  of  Individuals  to  go  upon  the  public 
laud  <^  the  United  States,  and  to  construct 
ditches  and  canals  for  mining,  agricultural, 
manufacturing,  and  other  useful  purpDS(>s, 
and  the  right  of  way  so  token  and  held  the 
law  acknowledges  and  confirms,  and  makes 
all  patents  granted,  and  pre-emptions  and 
homesteads  allowed,  subject  to  such  rights. 
Jeonison  v.  Kirk,  98  U.  S.  453;  Broder  v. 
Water  Co.,  101  U.  S.  274.  The  law  under 
which  this  suit  was  Instituted,  securing  liens 
to  mechanics  end  others,  declares  "that  who- 
ever shall  do  worK  or  furnish  materials  by 
contract,  express  or  Implied  with  the  owner 
of  any  land  •  «  *  shall  have  a  Uen  npou 


soch  land,  building,  stroctnre  or  oOier  Im- 
proremeat  tbe  amoimt  and  Talne  (tf  tbe 
work  so  done  or  materials  so  furnished  to 

the  octrait  ot  flie  Intwest  or  dalm  of  iodi 
owner  f  *  *  any  person  harlns  an  assfcn- 
aUe,  tzansteable  or  amvqrable  Interest  «r 
dalm  m  or  to  any  land  UnlldJns,  atractmc 
or  other  propt^ty  mentioned  in  this  act,  sbaB 
be  deemed  an  owner."   Laws  laOO,  p.  M, 
I  1.   The  section  also  provides  tbat  Uie  Uen 
shall  attach  to  another  or  greater  interest 
In  flw  propoty  acqnlred  by  sucb  owner  sob- 
Bcqnent  to  the  commenc«nent  tn  do  woifc 
or  furnish  materials,  befine  the  lien  is  estab- 
lished by  process  of  law.   The  lien  of  the 
plaintiff  and  of  Oorey  Bros,  ft  Oo.  relates  to 
the  thne  tb^  commenced  w<^  an  the  ditdi. 
and  as  Uat  as  it  was  onurtraetPd  the  right 
of  way  was  obtained  by  the  water  and  Irri- 
gation company.   The  c<mtraot  was  blad- 
ing on  both  parties,  and  we  nmjtt  bold  thai 
tbe  Uen  attached  as  tbe  work  proereased. 
The  water  and  irrigation  company  will  doc 
be  heard  to  say  that  the  lien  did  not  attadi 
to  the  ditch  irtildi  the  parties  who  crawtmct- 
ed  It  brought  Into  esrlstence.   The  law  wOl 
not  permit  the  company  to  say  '*We  har^ 
tbe  pn^er^  that  yonr  iMbae  created  asd 
gave  ns,  but  we  will  not  compensate  yon  for 
It,  or  concede  your  lien  to  secore  its  pay- 
ment"  We  are  ot  the  opinion  that  the  de- 
fendant was  the  owner  of  tbe  dltdt,  within 
the  meaning  of  the  law  quoted,  and  tlut  a 
lien  to  secure  ttie  amount  due  tbe  plaintiff 
and  Oorey  Bros,  ft  Oo.,  reqi>ectively,  r^tes 
to  the  time  they  commenced  work.  Tom^ 
V.  Saunders,  4  Scam.  BI27. 

The  Jarvls-Gonklin  Mortgage  Trust  Com- 
pany Insist  that  the  court  Iwlow  erred  tn 
holding  that  ttxe  Uen  In  favor  of  Camy  Bros,  ft 
Oo.  on  the  canal  was  superior  to  the  trust  deed 
on  the  same  property  to  secure  Its  delrt.  It 
Is  tme  tlint  the  Janis-ConkUn  Mortgafte 
11*nBt  Compnny  obtained  their  deed  of  tnist 
tKfore  Corey  Bros.  ftOo.  commenced  worl£.aaJ 
that  the  deed,  by  Its  t^rms.  Included  all  tbe 
property  the  water  and  irrigation  comp.niir 
then  had,  or  might  thereafta*  acquire.  When 
mechanics,  material  men,  or  other  perscMU 
make  Improvemoits  on  land  on  which  tbere 
fs  a  morrgage  or  trust  deed,  such  tnortgngc 
or  trust  deed  wlU  be  superior  to  the  ll«i  to 
secure  the  mechanics  or  other  persons:  bnt 
the  water  and  tri'Igatlun  company  hnd  no 
ditch  or  canal  which  the  deed  Of  trust  co\M 
transfer  to  the  trustee,  until  Oorey  Bro^.  *  Co . 
by  tlielr  labor,  brought  It  Into  existence,  and 
!iB  fust  as  they  constructed  the  canal  their 
Hen  attached  to  It.  ITie  trust  deed  could  not 
transfer  the  canal  from  the  water  and  Irri- 
gatlon  company  to  the  trustee  until  it  w«s 
constructed;  until  the  property  came  Into 
existence.  Under  the  mechanic's  Hen  law 
relied  upon,  we  do  not  think  a  man  can  exe- 
cute a  deed  o(  trust  on  a  canal  to  be  con- 
stnicted on  tbe  public  lands,  and  then  em- 
ploy men  to  build  it.  and  after  they  have 
done  so,  and  claim  the  security  of  the  Utd. 
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turn  upon  theui,  and  say  lie  bad  transfetTed 
tlte  property  to  a  trustee  before  their  labor 
bad  Ivon^t  it  Into  exlatenoeu  We  are  of 
-tbe  opinion  ttiat  the  court  bdMyw  was  cor- 
rect In  holding  the  Ucn  of  Oor<^  Broa.  & 
Ox  BuperlOT  to  the  trust  deed. 

In  the  8<dt  1^  the  subcontractors  Annett 
A  Tbompaon  acalnst  WlUtam  Garland,  and 
the  anlt  ot  tbe  latter  against  tbe  snbcmi- 
tractor  McMartin,  It  was  alleged  that  the 
meaaarementa  and  estlmatea  authorised  by 
'ttw  oontraeta,  and  made  tin  engineer  of 
tbe  Bear  l4k»  Jk  BlTer  WatorwfA  &  In4* 
sattoa  Company,  were  fnndulent  and  In  cor- 
rect; and  on  motion  ot  Garland  the  latter 
company  was  made  a  party  to  those  actions, 
and  the  Issue  as  to  the  etarectneas  of  the 
measnmaiaita  and  estbnates  <^  the  .engineer 
was  tried,  and  dedded  against  the  company, 
and  tbe  actual  amount  found  due  exceeded 
siKdi  estimate  by  123,000,  and  a  decree  was 
raidered  against  Garland  for  the  full  amount 
of  tbe  anbcontracton'  demand.  Including  this 
exces8,'-923,000.  A  decree  was  also  raidwed 
In  faror  of  Garland  against  tbe  water  and 
irrigation  company  for  this  123,000,  but  the 
amount  due'  Garland,  according  to  tbe  esti- 
mates ot  tbe  caoginea-,  was  not  litigated  be- 
tween him  and  tbe  company.  In  the  suit 
In  buad  the  plaintiff  flwl"Hi  not  only  tbe 
amount  due  according  to  tbe  estimate,  but 
the  #23,000  excess,  as  wefl.  The  trial  court, 
in  ita  decree,  gave  blm  989,601.83,  tbe 
amoont  due  according  to  the  estimates  of 
tbe  engineer,  bat  disallowed  the  ezceas,  for 
the  reason  that  plaintiff  had  a  decree  for 
that  part  of  bis  dabn  against  the  water  and 
irrigation  company.  Be  alleges  this  ruling 
as  eiTM'.  Tbe  decree  sgalnst  the  watw  and 
IrrlgatlMk  cnnpany  In  favor  ot  Oaziand,  In 
the  suit  of  the  subeentractors  against  him, 
was  rerersed  by  this  court  oa  ai^ieal,  (30 
Pac  Rep.  866,)  and  from  tbe  judgment  ot  re> 
vttsal  an  anieal  Is  now  pending  In  the  su- 
preme  court  oC  the  United  States.  We  must 
presume  that  the  iflalntlff  will  finally  obtain 
wbaterer  la  dne  him  In-  that  esse.  We  bi^ 
that  the  court  below  rl^tly  excluded  tfae 
amount  in  litigation  In  that  case  from  the  de- 
ore  in  this. 

Numerous  other  ermrs  are  alleged  ta  this 
recOTd,  whldi,  upon  examination,  we  hold 
are  not  wdl  aeslKned.  The  Jodgmoit  vt  tfae 
ooortbdow  is  affirmed. 

BAUTCH.  J.,  concurs. 


JOBDAN  et  sL  T.  GOLDMAN. 
(Bo^eme  Goart  of  OUahoma.  Sept.  16,  1891.) 
Pdblio  lairs*— Ihdiav  Tnxis— OKKBraoonoK  or 

TUATIES. 

1.  United  States  treaties  with  the  CSierokoe 
Xation  of  BlaTjBi  1828,  and  Febmnry  14.  1833. 
granted  It  T.000.000  acres  for  a  pomanent 
home,  and  farther  prorlded  that,  'In  addition 
to  the  7,000.000  acres  of  land  thns  provided 
for  and  bonnded,  tbe  tJnitM  Stutps  further 
guaranty  t»  the  Cherokee  Nation  a  perpetual 


outlet  west,  and  a  free  and  unmoleBted  use  of 
all  the  country  weqt,  of  the  western  boundary 
of  said  seven  millions  of  acres,  as  far  west  as 
the  sorereignty  of  the  United  States  and  their 
nsfata  of  sou  extend."  TVeaty  of  December 
29,  1835,  proTided  for  the  setting  apart  of 
800,000  acres  as  a  part  of  the  permanent  home 
of  the  OhenriEee  Nation,  "it  being:  apprehended 
that  the  sm-eu  million  acres  set  apart  for  ttiat 

Sirpose  were  not  snffldnit."  Held,  that  tbe 
hert^ee  Natira  oonid  use  the  lands  set  apart 
for  an  outlet  for  that  pnrpose  only,  and  a  set- 
tlemrat  by  them  or  others  under  licnite  from 
them  on  the  outlet,  and  the  operation  of  stone 

Siarries  thereon,  was  an  unwarranted  exten- 
on  of  the  guaranty  made  by  the  treaties. 
2.  Nor  are  tbe  rights  of  the  Cherokee  Na- 
tion in  such  outlet  enlarged  by  the  treaty  of 
1866,  which  provides  that  the  United  States 
may  settle  friendly  Indians  in  any  part  of  the 
Qierokee  outlet,  the  lands  to  be  paid  for  to  tbe 
Chfflrokee  Nation,  and  that  the  Cherokee  Na- 
ti<Hi  may  retain  the  rizht  of  possession  and  ju- 
risdiction over  all  of  the  outlet  nntil  thns  sold 
and  occimled,  nfter  which  tbeir  Jurisdiction  and 
rights  of  possesdon  to  cease  forrrer  as  to  the 
land  BO  solo  and  occupied. 

Bill  ijj  J.  W.  Jordan  and  othera  agalnat 
Henry  J.  Goldman  tor  an  Injunction  to  re- 
strain defendant  from  ejecting  them  from 
the  caierokee  outlet,  and  from  doelng  tip  a 
quarry  operated  by  ttiem.  Injtmctloa  de- 
nied. 

James  Brazz<^ara,  for  plidntlflS.  Horaes 
Speed,  for  defendant 

GREEN,  0.  J.  TMs  is  a  bill  In  chancery, 
<m  the  federal  side  of  the  court,  jEor  an  in- 
junction against  the  defendant  to  restrain 
him  from  doing  certain  acts  against  tiie 
persona  and  property  oC  the  complainants, 
alleged  to  be  In  vlolatioQ  of  the  rights 
of  compladnonts,  as  citlzena  of  the  Chero- 
kee Nation  of  Indians,  and  (Si^kees 
by  blood,  and  therefore  unlawful,  and  for 
tbe  doing  of  which  complainants  have  no 
adequate  remedy  at  law.  The  bill  alleges 
that  compIaJnonta  are  citizens  of  Uie 
Cherokee  Nation,  and  Cherokee  Indians 
by  blood.  That  bi  1883  they  established 
a  farm  and  ImproTcmen^s  on  what  Is  known 
as  thd  "Cherokee  Outiet,"  and  within  tiie 
jurisdiction  ot  this  court,  and  In  accordance 
with  tbe  laws,  usages,  and  customs  of  the 
Cherokee  Nation;  and  that  the  said  Cherokee 
outiet  Is  In  possession  of  and  owned  by  tbe 
Cherokee  Naticm  In  fee  slmpl&  That  oom- 
plainantB  dlscoyered  on  the  farm  a  atone 
qtmrry,  and.  for  the  purpose  of  operating  the 
same,  obtained  a  license  from  said  nation, 
In  conformity  with  ttie  laws  and  usnf^es  of  the 
same,  for  a  term  of  10  years;  and  that  such 
license  has  not  expired.  That  ctHnplainanta 
proceeded  to  often  tiie  quarry,  and  to  mine 
and  carry  on  the  business  of  shipiring  stone. 
That  they  cleared  the  ground,  made  suitable 
(q>eiiln^  to  quarry  and  get  out  the  stone, 
erected  buildings  and  other  conveniences  tor 
their  lalmrers  and  employes,  and  built  a 
switch  or  spar  railroad  to  their  cpiarry. 
That  land  was  pnt  In  caltiration;  derricks 
were  purchased  and  placed  In  positioa,  wl'Ui 
necessary  tools;  and  a  toll  and  complete 
plant  was  constructed  to  cany  oo  flis  bnsl- 
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neu  of  qniuTylng  aaid  ablppliig  stone;  ajoA 
that  complainants  hare  expended  and  laid 
out  about  t6.00a  niat  they  have  ood- 
tlnucmsly  been,  and  now  are,  conducting  the 
business  of  qvmnrylns  and  soling  and  shlp- 
I^ng  stooe  from  said  quarry,  and  dellTering 
the  same  In  the  state  of  Kansas,  as  contract- 
ed for  and  ordered,  from  time  to  time.  That 
they  hare  built  up  and  established  a  good 
bu^ess,  and.  In  due  course  of  business,  have 
entered  Into  numerous  contracts  for  the  sale 
and  delivery  of  stone;  which  have  not  been 
executed  and  ctmiplled  with.  That  complain- 
ants are  upon  the  Gberokee  outlet,  and  in 
possession  of  tiirir  premises,  under  and  by 
virtue  of  their  farming  ImiMT>VOTients,  and 
by  virtue  of  the  said  license  from  the  authw- 
itles  of  the  Cherokee  Nation.  That  being 
<dtlzens  of  the  Cherokee  Nation,  to  whom 
said  outlet  b^ODgs,  under  the  la^  and  con- 
stitution of  the  United  States,  and  the  trea- 
Upt  existing  betwem  the  United  States  and 
the  Cherokee  Nation,  they  have  a  tight  to 
locate,  be,  and  remain  upon  ssid  outlet  with 
their  improvements  and  holdings.  That  de- 
fendant Goldman  Is  first  llentensnt  of  the 
fifth  United  States  cavalry,  a  wliite  man, 
having  under  him  troop  K  of  said  fifth  cav- 
alry, and  a  detachment  of  20  Indian  scouts. 
That  on  the  28th  day  of  February,  1891,  the 
said  defendant;  with  his  command,  came  to 
said  quarry,  where  ocmiplainauts  were  at 
wort,  and,  with  force  and  arms,  unlawfully 
and  violently  to<A  possession  of  said  quarry 
without  authMlty  of  law.  That  defendant 
claimed  to  be  acting  under  orders  from  the 
war  department^  directing  that  all  intruders 
should  be  removed  from  said  Cherokee  out- 
let; and  that  he  was  ordered  by  said  war 
department  to  destroy  the  track  of  said 
railroad,  b^onglng  to  complainants,  and  all 
the  buildings  and  Improvements  at  and 
around  said  quarry,  and  to  remove  all  tools, 
d^'ricks,  and  other  machlneiy  in  and  about 
said  quarry,  over  the  line  and  into  the  state 
of  Kansas;  and  tliat  such  removal  would  be 
made  by  force  on  or  before  10  o'clock  A.  M. 
March  2,  1881;  and  that  the  said  defendant 
will  proceed  to  do  so  unless  restrained  from 
BO  doing  by  writ  of  injunction.  That  there 
Is  no  rl^t,  power,  or  authority  lawfully 
vested  in,  given,  granted,  or  conferred  upon, 
the  said  defendant,  to  remove  the  complain- 
ants, and  to  destroy  the  said  premises,  'niat, 
if  the  threatened  acts  of  the  defendant  are 
carried  out,  tbe  business  of  complainants, 
built  up  and  established  by  yeatB  ot  in- 
dustry and  toU,  will  be  mined  and  destroyed, 
and  complainants  will  be  involved  In  a 
multiplicity  of  suits  with  their  patrons, 
with  whom  they  have  contracts  unfulfilled 
for  the  furnishing  and  dellvCTing  of  stone. 
That  the  destruction  ot  complainants'  plant 
buildings,  and  track  will  wholly  destroy  and 
lay  waste  thedr  .forming  improvements  and 
quarry,  and  cause  complainants  iirepara.ble 
InJuiy  and  damage,  as  said  defmdaut  and 
0KMe  acting  under  him  are  wholly  Insolvent, 


and  tor  tiiat  reason  a  judgment  at  law  w< 
be  useless,  and  could  not  be  coUc-cted.  1 
complainants  are  not  Intmders  upon  i 
Cherokee  outlet,  within  the  scope  and 
view  of  tiie  laws  of  the  United  States 
tlie  treaties  made  with  the  Cherokee  Nat 
or  the  laws  governing  trade  and  Intercoi 
with  the  Indian  tribes,  but  are  law! 
thereon.    To  this  bill  of  complaint,  def 
ant  Goldman  appeared,  and  filed  an  ans' 
alleging.  Inter  alia,  as  fbUows:  That 
does  not  know,  and  does  not  believe, 
complainants  are  citizens  of  the  Chen 
Nation,  and  Cherokees  by  blood.    He  < 
not  adroit  that,  complainants  establlshec 
located  Improvements  on  what  is  knowi 
tlie  "Chert^ee  Outlet,"  as  alleged  in  t 
bill  of  complaint   He  dMiles  that 
Cherokee  outtet  Is  within  the  Jurlsdlctia 
possession  of  the  Cherokee  Nation,  and 
ntes  that  said  outlet  belMigs  to  the  Cber< 
Nation,  In  fee  simple,  or  otherwise.  He  i 
not  know  whether  complainants  discov' 
the  stone  quarry,  and  does  not  know  whe 
they  obtained  license  from  the  Cherokee 
tlon,  as  alleged  In  their  Mil  of  compb 
but  demands  proof.    He  denies  any  kn 
edge  of  the  opening  and  developtng  of 
quarry,  and  the  making  of  the  switch; 
does  not  know  by  whom  the  track  and  o 
conveniences,  tools  and  derricks,  and 
quarry  plant  wore  brou^t  to  or  placed  c 
or  about  said  quarry,  or  the  cost  or  valu 
the  same,  but  demands  proof!    That  on 
28th  day  of  February,  1891,  he  found  at 
quarry  a  large  number  ot  persons,  cL 
Ing  different  rights  and  Interests  thei 
amcHig  whom  was  the  complainant  Jor 
but  not  the  complainant  Bushyhead,  ot 
alleged  guardian.    That  some  of  these 
sons  were  then,  and  tor  mxae  time  had  b 
carrying  on  the  buainess  of  quarrying  s 
at  said  quarry,  and  shipping  stone  from 
quarry,  and  d^lvering  stone  in  the  a 
of  Kansas,  under  contract  therefor,  an( 
such  other  places  as  the  contracts  prori 
Tbet  such  business  was  a  considamble  I 
ness,  and,  in  the  progress  liiereof,  L 
quantities  of  sbme  had  been  takm  f 
the   quarry;  and   that   very   large  qi 
titles  w««  intended  to  be  taken  from 
quarry  for  general  traffic;  and  that 
quarry  was  and  is  within  the  Cherokee 
let    That  among  persons  in  and  about 
quarry  were  citizens  of  the  United  Stji 
and  that  all  of  said  persons  were  emplt 
and  engaged  In  working  In  and  about 
quarry,  and  were  claiming  smne  interes 
right  in  the  madtlneiy  or  plant  or  qui 
or  the  stone  taken  or  Intended  to  be  ts 
therefrom.   That  under  orders  from  tbe 
department  dated  December  81.  1800; 
the  prodamatloa  of  the  president  dated  ] 
ruary  17,  1891,  defendant  was  dlrectp< 
proceed  to  the  OhercAee  outlet  with 
tro(^  and  Indian  flcouts  meoUoned, 
drive  Mit  all  p«soiui  anlawfnlly  In 
Chort^ee  outlet,  and  all  oatOe  and  o 
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iodc  onlawfully  tbereliL  The  said  ordefs 
ere  properly  Issued  by  the  war  department, 
Oder  the  directions  of  the  president  of 
te  United  States,  and  directed  to  the  propar 
llcer  by  the  president,  and  came  to  the  de- 
tndant  as  an  office  <^  the  army  of  the 
nlted  States,  and  to  the  troops  and  Indian 
;oatB,  who  were  then  In  the  army  of  the 
nlted  States,  and  under  the  Immediate  com- 
and  of  tlie  defendant  Hiat,  in  the  execo- 
on  of  these  orders,  the  detfendant  proceeded 

•  the  Cherokee  outlet,  with  said  tnx^  and 
idlan  scouts,  and  removed  divers  and  sun- 
77  persons  resident  or  being  in  said  outlet; 
id,  under  said  orders,  proceeded  to  the  said 
larry,  and  there  directed  the  pwsons  in 
id  about  the  said  quarry,  Including  the  said 
>mplalnant  Jordan,  to  remove  from  said 
larry  and  from  said  Cherokee  outlet,  and 

•  cease  quarrying  Btaae  at  said  quaxry;  and 
lat  said  dlrectl(Hi  and  order  by  the  def«id- 
fit  to  the  perstms  at  said  quarry  was  In- 
•nded  to  cover  any  and  all  p»w>ns  at  said 
larry,  or  claiming  any  Interest  therein, 
he  defendant  is  informed  and  believes  that 
tdd  Chn^ee  outlet  did  not  and  does  not 
^long  to  the  Cherokee  Nation,  or  the  Cbero- 
^  peopled  fee  simple  or  otherwise;  and 
tat  the  oomi^ainants  have  no  right,  as 
;alnst  the  United  States,  to  operate  a  stone 
larry  In  said  outlet.  In  the  manner  stated 
1  said  bUl  ot  complaint  or  otherwise,  under 
aeoMe  Issued  by  said  Cherokee  Nation, 
hat  tile  complainants  have  no  right  except 
T  consult  of  th*  United  States,  to  open  and 
^velop  a  qoany  ct  atone  in  said  outlet  or 
I  remove  stone  from  said  outlet  That 
nnidalnants  have  no  tli^t  to  locate  or  put 
aiffovements  on  said  outlet,  and  have  no 
ght  to  onplQj  white  men  or  other  persons, 
tlMos  of  tlie  United  States,  or  aliens,  to 
>  in  or  iqKn  said  outlet,  and  quarry  stone 
lereln  for  transportation  or  use  elsewhere, 
hat  complainants  are  intruders  upon  sold 
itlet  except,  possibly,  as  they  may  use  the 
ime  for  passing  ot&c,  as  provided  by  the 
■eatiee  of  1828  and  1838.  Complainants 
led  a  genial  replication  to  the  answer  of 
le  defendant,  and,  on  the  hearing  of  the 
pplication  tor  a  temi>!>rary  Injunction,  sub- 
iltted  affidavits,  supporting  substantially 
le  facts  stated  in  the  bill  of  complaint;  and 
le  cause  has  been  argued  and  submitted 
>r  decision  as  If  iqion  Issue  and  fall  prwtf. 
As  there  is  no  contentloa  In  regard  to  the 
lets  of  this  case,  the  impM^ant  question 
-hlch  Ues  at  the  vvry  threshold  of  the 
iqnlry  Is,  what  title  or  Interest  has  the 
h«okee  Nation  to  or  In  the  Cherokee  out- 
itl  And,  In  determining  this  question,  it 
I  not  neoeasaiy  to  review  the  history  of  the 
herokee  IndUuii,  and  Ihe  nomerons  trealdee 
lade  by  the  Cntted  States  with  the  Ghero- 
ee  Nation  priw  to  the  treaty  of  ttw  ttth  at 
[ay,  1828.  By  the  treaty  of  the  6th  of  Hay. 
SSS,  It  Is  redted  ha  the  iveambte  as  A^ws: 
Whereas,  it  being  tiie  anxions  desire  of 
M  fOTonmait  of  the  United  Statee  to  se- 


cure to  the  Cherokee  Nation  of  Indians,  as 
well  those  now  living  within  the  limits  of 
the  territory  of  Arkansas  as  those  of  their 
friends  and  brothers  who  reside  In  states 
east  of  the  Misslsslpp),  and  vrho  may  wish 
to  Join  their  brothers  of  the  west,  a  per- 
manent home,  and  which  shall,  under  the 
most  solemn  guaranty  of  the  United  States, 
be  and  remain  theirs  forever,  a  home  that 
shall  never,  in  all  future  time,  be  embar- 
rassed by  having  extended  around  it  the 
lines,  or  placed  over  it  the  jurisdiction  of 
a  territory  or  state,  nor  be  pressed  upon 
by  the  extension,  in  any  way,  of  any 
of  the  limits  of  any  existing  territory  or 
state;  and  whereas,  the  iiresent  location 
of  the  Cherokees  In  Arkansas,  being  un- 
favorable to  their  present  repose,  and  tend- 
ing, as  the  past  demonstrates,  to  their 
future  degradation  and  misery ;  and  the 
Cherokees  bting  anxious  to  avoid  such  con- 
sequoices,  and  yet  not  questioning  their 
rights  to  th^  lands  In  Arkansas,  as  se- 
cured to  them  by  treaty,  and  resting  also 
upon  the  pledges  g^ren  them  by  the  presi- 
dent of  the  United  States,  and  the  secre- 
tary of  war,  of  March,  ISIS,  and  8th  of 
Octol>er.  1821,  In  regard  to  the  outlet  to 
the  west,  and  as  may  be  seen  on  referring 
to  the  records  of  the  war  department  stlU 
being  anxious  to  secure  a  permanent  home, 
and  to  free  themselves  and  their  posterity 
firom  an  embarrassing  connection  with  ttie 
territory  of  Arkansas,  and  guari  themselves 
from  such  connactlona  in  future."  It  ap- 
pears from  this  preamble  that  It  was  the 
anxious  desire  of  the  govemmeot  of  tUo 
United  States,  as  well  as  the  Chv^rokees, 
to  secure  to  the  Cherokees  a  permanent 
home,  which  should  be  outside  the  limits 
of  any  state  or  territory,  and,  with  that 
permanent  home,  to  secure  to  them  an  out- 
let to  the  west,  and  to  that  end  the  treaty 
provided  as  follows;  "Art  2.  The  United 
States  agree  to  possess  the  Cherokees,  and 
to  guaranty  It  to  them  forever,  and  that 
guaranty  Is  hereby  solemnly  pledged,  of 
seven  millions  acres  Of  land,  to  be  bounded 
as  follows,  viz.:  Commew^ng  at  that  point 
on  Arkansas  river,  where  the  eastern  Ohoc* 
taw  boundary  line  strikes  said  river,  and 
running  th^ce  with  the  westmi  line  of 
Arkansas,  as  defined  In  the  foregoing  article, 
to  ^e  southwest  comer  of  Biissourl,  and 
thence  with  the  west^  boundary  line  of 
Missouri  tm  It  crosses  Uie  waters  of  Ne- 
osho, generally  called  Grand  river;  thoice 
due  west  to  a  point  from  whi(^  a  due  south 
course  will  strike  the  i^esent  northwest 
comer  of  Arkansas  terrltmr;  thence  con- 
tinuing due  south,  on  and  with  the  present 
western  boundary  line  of  the  territory  te 
the  main  Invnch  of  Arkansas  rlvar;  thence 
down  Mid  rlvor  to  Its  Junction  with  the 
Canadian  river;  and  thrace  up  and  be- 
tween the  said  rlTws,  Arkansas  and  Oana- 
dlan,  to  a  point  at  which  a  line  running 
north  and  south*  from  river  to  xlver.  wBl 
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Ktve  the  aforesaid  wven  milUona  of  acrea. 
In  odditfon  to  tbe  wren  mlUloiu  of  acrea 
thus  provided  for  and  bounded,  tbe  United 
States  further  guaranty  to  the  COmokee 
Natkm  a  perpetual  onttot  west,  and  a  firee 
and  unmolested  use  of  all  the  country  lying 
west  of  the  western  boundary  of  the. above- 
described  limits*  and  as  far  wast  as  the 
sorerelgnlT'  of  the  United  States  and  tfaeir 
Tigbt  of  sou  extend.**  After  tbB  maUns 
of  this  treaty  wtth  the  Ghfirokee  Nation, 
it  was  dlBoorered  Uiat  the  bonndarleB  of 
the  seven  millions  of  acres,  as  defined  by 
tiie.  I3reaty,  included  lands  that  had  been 
oeded  to  the  Oredc  Nation  <^  Indiana  In 
1826,  br  treaty  with  the  United  States; 
and  by  the  first  article  of  the  treaty  of  the 
14th  day  of  Fet»iiazy,  1833i  the  boondailea 
of  tbe  seren  millions  of  acres  are  correct- 
ed, and  tbe  same  proTtaUm  la  made  for 
a  perpetual  outlet  west  as  was  made  by  the 
sectmd  artlde  at  the  treaty  of  1S2S.  Said 
srttde  proTldea  ss  follows:  "Artlde  X  The 
United  States  agree  to  possess  the  Chen^eea 
and  to  guaranty  It  to  them  forerw,  and 
that  guaranty  Is  hereto  idedged,  of  seren 
mUlicms  ot  acres  of  Und,  to  be  bounded 
aa  followB,  viz.:  Beginning  at  a  point  <hi 
tbe  <dd  western  territorial  line  of  Arkansas 
territory,  bring  twenty-flre  miles  ntffth  from 
the  point  where  the  torltorlal  line  crosses 
the  Arkansas  rlv«r;  thence  running  from 
said  north  point  south,  on  the  said  terri- 
torial Jln^  to  the  viaxse  wha%  said  terrl- 
tnlol  line  arosses  the  Verdigris  rivor; 
thence  down  ssid  Vodlp^s  rirer  to  the 
Arkuisas  rirer;  thence  down  said  Arksnsas 
to  a  point  where  a  stone  is  jdaced  oppo- 
site to  the  east  or  law»  bank  of  Grand 
riTW  at  Its  Junction  with  the  Arkansas; 
thence  running  south  forty-four  degrees 
west  (me  mile;  thenoe  in  a  straight  line 
to  a  pt^nt  ftiur  miles  mathwly  from  the 
month  of  the  N(nth  Tort  <tf  the  Canadian, 
tbMice  along  tbe  said  four-mUe  Ibie  to  the 
Guudlan;  thence  down  the  Canadian  to 
the  AriEansas;  thence  down  the  Arkansas 
to  fliat  point  on  the  Arkansas  wbrae  the 
eastern  Choctaw  boundary  strikes  said 
riTtf ;  and  running  thence  with  the  weetwn 
line  of  Arkansas  territory,  aa  now  de- 
fined, to  the  southwest  emraa  of  Missouri; 
thenoe  along  the  westmi  Missouri  line  to 
the  land  assigned  to  the  Senecas;  thence 
on  the  south  line  of  the  Senecas  to  Grand 
rirer,  tliNice  up  said  Grand  river  as  far 
as  the  sonth  line  of  the  Osage  reserra- 
tion,  extended,  if  necesrary;  thenoe  up 
and  between  said  south  Osage  Uue, 
extended  west  if  necessary;  and  a  line 
drawn  due  west  from  the  point  of  be- 
ginning, to  a  certain  distance  west,  at 
which-  a  line  running  north  and  south  from 
said  Osage  line  to  ssid  due  west  line  will 
make  seven  mUllons  of  acres  within  the 
wlude  described  boundaries.  In  addition 
to  the  seven  mlUloDB  of  acres  ot  land,  thus 
provided   Cor,  and  bounded,   tbe  United 


States  further  guaranty  to  ttie  Gbenkee 
Natlim  a  perpetusl  outlet  west  and  a  free 
and  unmolested  use  of  all  the  country 
lying  west  of  the  western  boundary  of  saiu 
seven  mUUcms  of  acres  as  far  west  aa  the 
sovereignty  of  the  United  States  and  their 
right  of  soil  extend:  provided,  bowerer, 
that  if  the  saline,  or  salt  plain,  on  the 
great  western  prairies  shall  fall  within 
said  limits  prescribed  for  said  outlet,  the 
right  is  reserved  to  the  United  States  to  per- 
mit other  tribes  of  red  mesk  to  get  sslt  m  ssid 
plain  In  common  with  the  Oherokees;  and 
letters  patent  shall  be  Issued  by  the  United 
States  as  soon  ss  practicable  toe  die  land 
htteby  guarantied." 

On  Hie  2&th  day  of  December,  1^5,  at 
New  Dchota,  In  tSie  state  of  Georgia,  and 
tac  the  purpose  of  uniting  the  GhenAees 
east  and  west  of  the  Mississippi,  a  new 
treaty  was  made  between  the  United  States 
and  the  Gberokee  Nation,  the  second  and 
third  articles  of  which  provide  as  foUows: 
"Art  2.  Whereas,  by  One  treaty  of  May  6, 
182S,  and  the  snpplemaitary  treaty  tliereto 
of  February  14,  1838,  wiHt  the  Gfaeiokeet 
west  of  the  Mississippi,  the  United  States 
guarantied  and  secured  to  be  oniveyed  by 
patent,  to  the  Cbo'okee  Nation  of  Indians, 
the  following  tract  of  country:  Beginning  at 
a  point  on  the  old  western  territorial  line  * 
of  Arkansas  territory,  being  twenty-five 
miles  north  from  the  point  where  tbe  ter- 
ritorial line  crosses  tbe  Arkansas  river; 
thence  running  from  said  north  point  south 
on  the  said  terrttortsl  line  where  the  said 
territorial  line  crosses  Verdigris  riy«f ;  thencf 
down  said  Verdigris  river  to  the  Arkansas 
river;  thence  down  said  Arkansas  to  a  point 
where  a  stone  Is  placed  opposite  tbe  east  or 
lower  bank  of  Grand  river  at  its  Junction 
with  the  Arkansas;  thence  running  south, 
forty-four  degrees  west,  one  mile;  thence, 
in  a  straight  line,  to  a  point  four  m!l<-s 
northerly  from  the  mouth  of  the  North  Fork 
of  the  Canadian;  thence  along  said  four- 
mile  line  to  the  Canadian;  thence  down  the 
Canadian  to  the  Arkansas;  thence  down  the 
Arluiusas  to  that  point  on  the  Arkansafi 
where  the  eastern  Choctaw  boundary  strikes 
said  river,  and  running  thence  with  the  west- 
em  line  of  Arkansas  territory,  as  now  de- 
fined, to  the  southwest  comer  of  Missouri; 
thence  along  the  western  Missouri  line  to 
the  land  assigned  the  Senecas;  thence  on 
the  south  line  of  the  Senecas  to  Grand  river; 
thence  up  said  Grand  river  aa  tar  as  the 
south  line  of  the  Osage  reservation,  ext^- 
ed  If  necessary;  thenoe  up  and  between  said 
south  Osage  line,  ^tended  vrast  if  necessary, 
snd  a  line  drawn  due  west  at  the  point  of 
beginning  to  a  certain  distance  west,  ttom 
which  a  line  running  north  and  sonth  frooi 
said  Osage  line  to  said  due  wert  Une  wUl 
make  seven  millions  of  acres  wiUiln  the 
whole  described  boundaries.  In  addition  to 
the  seven  mllUons  of  acres  of  land  thus  pro- 
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rided  ft>r  and  boandedt  tbe  United  States 
rnrther  guaranty  to  tbe  Cherokee  Nation  a 
perpetual  outlet  west  and  a  free  and  un- 
nolested  use  of  all  the  country  west  of  the 
veat^n  boundary  of  said  Beren  miUloDB  of 
icres,  as  far  weet  aa  the  sovereisnty  of  the 
United  States  and  thetr  right  of  soU  extend: 
;>rorided,  however,  that  U  tbe  saline  or  salt 
;>l8ln  on  the  western  prairie  eball  fall  within 
iald  limits  prescribed  tox  said  outlet,  the 
^i^t  Is  rested  to  the  United  States  to  po:- 
mlt  other  tribes  of  red  men  to  get  salt  on 
nld  plain  in  common  with  the  CUerokees; 
uid  letters  patent  shall  be  Issued  by  the 
United  States  as  soon  as  practicable  for  tbe 
land  htfsby  guarantied;  and  whereas  It  Is 
ipprehended  by  the  Gheankees  that  In  the 
ibore  cession  thwe  Is  not  contained  a  suf- 
adent  gnantit7  of  land  for  tbe  aeconimoda- 
tlon  of  tbe  whole  natloa  on  th^  removal 
■rest  of  the  Mississippi,  the  United  States  in 
consideration  of  tibe  sum  ot  five  hundred 
ttaouasnd  dollars  Hiatiar,  hereby  coTenant 
md  agree  to  conrey  to  the  said  Indians  and 
their  deseeDdants.  by  patent  in  fee  simple, 
tbe  following  additional  tract  of  land  situ- 
ated between  the  west  Une  of  tbe  state  of 
UisBonri  and  the  Osage  reservation,  begln- 
Ding  at  the  sostbeast  comer  of  tbe  same, 
uid  rans  north  along  the  east  line  of  the 
Osage  lands  fifty  miles  to  the  northeast 
corner  thereof;  and  thence  east  to  the  west 
line  of  tbe  state  of  Missouri;  theuce  with 
latd  Une  south  fltty  miles;  Ounce  west  to 
tbe  place  of  beginning;  estimated  to  contain 
sight  hnndred  tiionsand  a<3Tes  of  land;  but  it 
IS  expressly  understood  that  if  any  of  the 
lands  assl^ed  the  Quapaws  shall  fall  within 
the  aforesaid  bounds  the  same  shall  be  re- 
lerved  and  excepted  out  of  tbe  lands  aboTe 
rented,  and  a  pro  rata  reductloD  shall  be 
made  In  the  price  to  be  allowed  to  the  Unit- 
ad  States  for  tbe  same  by  the  Oberokees. 
&rt  3.  Tbe  United  States  also  agree  that 
the  lands  aboTs,  ceded  by  tbe  treaty  of  Feb. 
14,  1833,  Indudlvg  tbe  outlet,  and  those 
»ded  fay  this  treaty,  shall  all  be  included  In 
me  patent  executed  to  tbe  Cherokee  Nation 
}f  Indians  by  the  president  of  tbe  United 
States  according  to  the  proylsicmB  of  the  act 
>f  May  28,  1S30.  It  ts,  hoverw,  agreed  tbat 
the  mlUtaiT  reservation  at  Fort  Olbson  shall 
l>e  bd.d  by  tbe  United  States.  But  should 
Oie  United  States  abandon  the  poet  and  hsTe 
10  further  use  for  the  same  It  shall  revert  to 
tbe  Chert^ee  Nation.  The  United  States 
ihaU  always  have  the  rlg^t  to  make  and  es- 
tablish such  posts  and  military  forts  In  any 
?aTt  of  the  CSierc^ee  country  as  thc^  may 
leem  proper  for  the  Interest  and  protection 
}f  tiie  same,  and  the  free  use  of  as  much 
and.  timber,  foti,  and  materials  of  all  kinds 
!or  the  constrnctlon  and  support  of  same,  as 
nay  be  necessary;  provided,  tbat  If  tbe  prl- 
rate  rights  ct  Individuals  are  lnterf«*ed  with, 
L  Just  compcnsatloa  tbwefw  sbail  be  made." 
Tbe  act  oi  congress  of  May  28,  1830,  ro- 
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ferred  to  In  the  treaty  of  1835,  by  the  first 

and  second  secUona  of  tbe  act,  authorized 
the  president  of  tbe  United  States  to  ex- 
change certain  lands  west  of  tbe  Mississippi 
river  with  any  tribe  or  nation  of  Indians  re- 
siding within  the  Umlts  of  any  of  the  states 
or  territories,  and  with  whldi  the  United 
States  bad  existing  treaties,  for  tbe  whole 
or  any  portion  of  tbe  territory  claimed  or 
occupied  by  such  Indians;  and  the  third  sec* 
tlon  of  the  act  was  In  these  words:  "And  be 
It  further  enacted  that,  In  the  making  of  any 
such  exchange  or  exchanges.  It  shall  and 
may  be  lawful  for  the  president  solemnly  to 
assure  the  tribe  or  nation  with  which  tbe  ex- 
change Is  made,  that  tbe  United  SUtee  will 
tocevet  secure  and  guaranty  to  tbem  and 
their  heirs  or  successors,  tbe  country  so  ex- 
changed wltb  tbem.  and  If  tbey  prefer  it, 
that  tbe  United  States  will  cause  a  patent 
or  grant  to  be  made  and  executed  (o  them 
for  tbe  same;  provided  always  that  suc^ 
lands  shall  revert  to  the  Unit^  States  If  tbe 
Indians  become  extinct  or  abandon  tUe 
same."  On  tbe  81st  day  of  December,  1838. 
tbe  president  of  tbe  United  States.  In  pur- 
suaace  of  tbe  provisions  of  the'  treaties  of 
1£2S,  1833,  and  1835  with  the  Cbert^ee  Xa^ 
tlon,  made  and  executed  to  said  nation  a 
patent,  In  which  tbe  provisions  of  said  treat- 
ies with  reference  to  the  7,000,000  acres  for 
a  permanent  home,  and  tbe  800,000  acres  ad- 
ditional, and  the  Cherokee  outlet,  are  set 
out,  and  with  the  following  granting  and 
habendum  clauses:  "Therefore,  In  execution 
of  the  agreements  and  stipulations  contained 
In  the  saJd  several  treaties,  the  United  Statsf 
have  given  and  granted,  and  by  these  pres* 
ents  do  give  and  grant,  unto  the  said  Cbero* 
kee  Nation,  tbe  two  tracts  of  land  so  sur- 
veyed and  hereinbefore  described,  contain* 
Ing  In  the  whole  fourteen  millions  tiirce  hun- 
dred and  twenty-four  thousand  one  hundred 
and  tlitrty-five  acres,  and  fourteen  hundredths 
of  an  acre,  to  have  and  to  hold  the  aame, 
together  with  all  the  rl^ts,  privileges,  and  ai^ 
purtenances  thereunto  belonging,  to  the  said 
Cherokee  Natitm,  forever;  subject,  however, 
to  the  right  of  the  United  States  to  penult 
other  tribes  of  red  men  to  get  salt  on  tbe 
salt  plain  on  tlte  western  prairie  referred  to 
In  the  second  article  of  tbe  treaty  of  tbs 
twenty-ninth  of  December,  one  thousand 
eight  hundred  and  thirty-five,  which  salt 
plain  has  been  ascertained  to  be  within  tbs 
limits  prescribed  for  the  outlet  agreed  to  be 
granted  by  sold  article;  and  subject,  also,  to 
ail  the  other  rights  reserved  to  the  United 
States  in  and  by  tbe  articles  hereinb^ore  re- 
cited, to  tbe  extent  and  In  the  manner  in 
which  the  said  rights  are  so  reserved;  and 
subject,  also,  to  tbe  cottdttI<Hi  provided  by 
the  act  of  congress  of  the  twenty-eighth  qt 
May,  one  thousand  eight  bmidred  and  thirty, 
referced  to  In  the  above-re<dted  third  artfrtl% 
and  which  condition  Is  that  tbe  lands  tiereb/ 
cronted  aboil  revert  to  tbe  QoLted  Statca 
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the  sold  Cherokee  Nation  becomes  extinct 
or  abandons  the  same." 

Now,  the  Question  Is,  what  kind  of  title 
do  these  several  treaties  and  the  act  of  1830 
and  the  patent  of  1838  giTe  the  Cherokee 
Nation  to  the  lands  described  In  the  treaties 
and  patent,  Including  the  Cherokee  outlet? 
And,  In  determining  this  question,  it  mat- 
tars  not  whether  the  title  of  the  Cherokee 
Nation  shall  be  derived  from  the  several 
treaties,  or  from  the  pa-tent  Issued  in  pursu- 
ance of  such  treaties,  so  far  as  the  tlUe  to 
the  Cherokee  outlet  Is  concerned.  The  con- 
dition In  the  patent,  however,  that  the  lands 
shall  revert  to  the  United  States  If  the  Cher- 
okee Nation  shall  abandon  the  same.  Is  not 
fonnd  In  the  treaties;  and  serious  doubts 
have  been  expressed  as  to  the  validity  of 
the  condition  in  the  patent,  for  the  reason 
that  It  was  not  authorized  b^  the  treaties 
under  which  It  was  Issued.  Holden  v.  Joy, 
17  WaU.  211.  The  title  of  the  CbercAee 
Nation  to  the  7,000.000  acres  of  land,  known 
as  their  permanent  home,  and  the  800,000 
acres  additional,  has  already  been  passed 
upon  by  the  courts,  and  would  seem  to 
be  no  longer  In  question.  In  fact,  as  to 
the  800,000  acres,  that  tract  of  land  was  pur- 
chased  by  the  Cherokee  Nation  for  the  sum 
of  $500,000,  and  by  the  treaty  of  1839  the 
United  States  covenanted  and  agreed  to 
convey  the  same  by  patent.  In  fee  simple, 
and  the  same  was  conveyed  by  the  patent 
of  1838;  and,  as  to  the  7,000,000  acres,  the 
supreme  court  of  the  United  States,  In  the 
case  of  Cherokee  Nation  v.  Southern  Kansas 
Ry.  Co.,  185  U.  S.  666,  10  Sup.  Ct  Rep. 
965,  concedes  that  the  Cherokee  Nation  holds 
the  same  In  fee  simple.  The  court  there 
says:  "The  fact  that  the  Cherokee  Nation 
holds  these  lands  in  fee  simple,  under  pat- 
ents from  the  United  States,  is  of  no  conse- 
quence  In  the  present  discussion."  Again, 
in  the  cose  of  Holden  v.  Joy,  supra,  in- 
volving the  title  of  the  Cherokee  Nation  to 
the  800,000  acres.  It  is  said  that  the  condi- 
tion in  the  patent  that  the  lands  shall  re- 
vert to  the  United  States  if  the  Cherokee 
Nation  shall  abandon  the  same,  If  a  valid 
condition,  reduces  the  estate  to  less  than  a 
fee  simple,  and  makes  It  an  estate  upon  a 
condition  subsequent  The  court  says : 
"Strong  doubts  ore  entertained  whether  that 
condition  in  the  patent  is  valid,  as  it  was 
not  authorized  by  the  treaty  under  which  It 
was  issued.  By  the  treaty  the  United  States 
covenanted  and  agreed  to  convey  the  lands 
in  fee-simple  title,  and  It  may  well  be  held 
that,  If  that  condition  reduces  the  estate 
conveyed  to  less  than  a  fee,  It  is  void;  but 
It  is  not  necessary  to  decide  that  point,  as 
It  is  clear  that  if  It  is  valid  It  is  a  condi- 
tion subseqnmt,  which  no  one  but  the  gran- 
tor In  this  case  can  set  up  undw  any  drcum- 
atances."  In  the  ease  of  U.  S.  t.  Reese, 
6  DIU.  406,  an  Information  waa  filed  against 
tbe  defendant  for  unlawfully  cutting  timber 


on  lands  situated  In  the  Clicrokee  Nation, 
being  a  part  of  the  7,000.000  acres  described 
In  the  several  ti-e:tlios  and  in  the  patent 
of  1838;  and  It  became  necessary  for  the 
court  to  determine  In  the  case  what  estate 
the  Chm)kee  Nation  had  in,  and  by  wbat  ti- 
tle they  held,  these  lands.    The  question 
was  raised  upon  a  demurrer  to  the  Informa- 
tion, and  Judge  Parker,  la  passing  npon  the 
demurrer,  said:  "But  sai^Kise  the  condition 
contained  in  the  patent  Is  void;  let  db  see 
what  effect  that  has  upon  the  title.  The 
condition  Is  that  the  lands  revert  to  the 
United  States  if  the  said  Cho^eea  become 
extinct  or  abandon  the  same.  Now,  the  first 
of  these  conditions  is  one  which  woold  be 
sllratly  ingrafted  on  the  grant,  independent 
of  any  express  words.    When  there  is  a 
grant,  and  the  grantee  and  his  heirs  be- 
come extinct,  the  land  escheats  to  the  state, 
whether  the  grantee  be  an  individual  or  a 
body  of  individuals.    In  an  ordinary  patent. 
alMolute  from  the  government,  the  Implied 
right  of  escheat  to  the  aovereieii  Ilea  be- 
hind the  patent    In  thla  case  it  is  express- 
ed.   Therefore,  that  ex^-essed  condltioa 
does  not  take  away  the  character  of  a  fee- 
simple  title.    But  the  oth»  one,  against 
abandonment,  does.    This  leaves  the  title 
less  than  a  fee.    But  what  character  does 
It  have?    Blackstone  (book  2,  c.  7,  p.  100> 
says:  'A  base  or  qualified  fee  is  such  a  on-' 
as  hath  a  qnaliflcatlon  subjoined  th«-etD, 
and  which  must  be  determined  whaieve^ 
the  qualification  annexed  to  it  is  at  an  end. 
As  Id  the  case  of  a  grant  to  A.  and  bis 
heirs,  tenant  of  the  manor  of  Dale;  in  this 
Instance,  whenev^  the  heirs  of  A.  ceaae  to 
be  tenants  of  the  manor  the  grant  is  en- 
tirely defeated.    •    •    •    This  estate  is  a 
fee,  because  by  possIUlIty  It  may  eDdnre 
forever  In  a  man  and  his  heirs.    Yet  at 
that  duration  depends  upon  the  concurrence 
of  collateral  circumstances,  which  qualify 
and  debase  the  purity  of  the  donation,  it 
is,  therefore,  a  qualified  or  base  fee.*  Chan- 
cellor Kent  (volume  4,  p.  10,  of  his  Com- 
mentaries) says:  'A  qualified,  base,  or  deter- 
minable fee  is  an  interest  which  may  con- 
tinue forever,  but  the  estate  is  liable  to  bo 
determined  without  the  aid  of  a  convey- 
ance,  by  some  act  or  event  clrcumscrlbins 
Its  continuance  or  extent    It  is  the  uncer- 
tainty of  the  event  &nd  the  possibility  thitt 
the  fee  may  hist  forever,  that  renders  the 
estate  a  fee,  and  not  m^ely  a  freehold."* 
And  the  court  concludes:  "This  Indian  ti- 
tle being  a  base,  qualified,  or  determinable 
fee,  with  only  the  possibility  of  a  reversloD, 
and  not  the  right  of  reversion.  In  the  United 
States,  all  the  estate  la  in  the  Cherokee  Na- 
tion of  Indians."    What  was  said  in  these 
cases,  however,  waa  said  with  refermce  to 
the  estate  of  the  Cherokee  Nation  In  the 
permanent  home  lands,  being  the  IfiOOJUM 
acres  and  the  800,000  acres,  and  did  not  re> 
f«r  to  tiie  eatata  of  tlw  OlunAoe  Nattai  in 
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the  Cherokee  ontlet;  and  It  !■  noticeable, 
totK  that  no  two  of  the  cases  agree  as  to 
the  estate  of  the  Cherokee  Nation  tn  their 
bom*  lands.  In  the  first  case,  It  Is  called 
a  fee  simple;  In  the  second,  an  estate  In 
fee  upon  a  condition  subsequent;  and.  In 
the  tUrd,  a  base,  qualified,  or  determina- 
ble fee.  But,  by  striking  out  of  the  patent 
the  condition  that  the  lands  shall  revert  to 
the  United  States  If  the  Cherokee  Nation 
■ban  abandon  the  same,  all  the  cases  can  be 
recMiclled,  and  glre  to  the  Cbsroikee  Nation 
a  fee-almple  estate. 

How,  th&i,  does  the  estate  of  the  Chero- 
kee Nation  In  the  Cherokee  ontlet  differ.  If 
at  aB,  from  their  estate  In  the  home  lands? 
They  are  both  held  by  one  and  the  same 
tltle,-^at  la,  the  several  treaties  and  the 
patent  of  1838;  but  that  there  Is  a  dlffer^ce. 
In  ctxitemplatlfHi  at  law,  Is  manifest  to  the 
legal  mind  tnm  a  conrtderatton  of  the  aer- 
eral  treattea  In  parsnance  of  which  ttie  pat- 
ant  was  iBsoed,  and  which  are  referred  to  In 
the  patent  Aa  to  the  Cherokee  onUet,  tiie 
■ereral  treatlea  provide:  **Ia  addltloa  to  the 
seven  million  of  acres  of  land,  thus  provided 
for  and  bounded,  the  United  States  further 
gnarantr  to  the  Cbadkee  Natbm  a  peipetaal 
outlet  west,  and  a  free  and  nnmcdested  use  of 
an  the  coantiy  weat  of  the  weatem  bonnd- 
aiT  of  said  seven  millions  of  acres,  aa  far 
west  as  the  sovereignty  of  the  United  States 
and  th^r  rights  nt  aoD  extend."  What  the 
TTnited  States  bftve  here  guarantied  to  the 
Oh«t>kee  Nation  la  a  peipetaal  outlet  west, 
and  that  perpetual  ontiet  la  ceded  by  the 
treaties,  and  granted  by  the  patent  of  18S8. 
The  estate  of  the  Cherokee  Nation  In  the 
CbenAee  ontlet  dittera  from  their  estate  In 
ttie  home  lands.  In  tills:  that  there  la  no 
qnallflcation  of  the  use  of  the  home  lands, 
and  they  may  be  used  for  any  purpose  con- 
■istent  with  a  fee-almple  ownership;  while 
the  estate  In  the  Cherokee  ontlet  is  qualified 
aa  to  the  use  of  the  lands  themsdvea,  and  the 
law  annexes  a  eondltlrai  that  they  ahaU  be 
used  tot  the  pnrpose  of  an  outlet,  and  tor  no 
otho'. 

It  la  contended  on  behalf  of  the  complain- 
ants, and  alleged  In  their  bill  of  complaint, 
that  the  Cherokee  Nation  Is  the  owner  of  the 
ChenAee  outlet  tn  fee  dmple;  and,  In  be- 
half ai  the  defendant,  that  their  only  inter- 
est Is  a  mere  easem«it,  and  that  the  fee  of 
the  lands  Is  In  tiie  United  States.  It  Is  eiear, 
however,  upon  principle  and  authority,  that 
neither  one  of  these  posltlonB  Is  tenable,  and 
that  the  estate  of  the  Cherokee  Nation  is  a 
base,  quahfied,  or  determinable  fee,  and  that, 
too,  whether  wo  reject  or  retain  the  condi- 
tion In  the  patent  that  the  lands  ahaU  revert 
to  the  United  States  If  the  Cberokee  Nation 
shall  abandon  the  same.  In  Coke  upon  Llt- 
tiettm  It  Is  snld:  "Of  fee  simple  it  1b  common- 
ly hold €91  that  there  be  three  kinds,  viz.  fee 
rimi^e  absolute,  fee  simple  conditional,  and 
t96  simple  quallfled,  or  a  base  fee."  And 
BladutoiMb  in  defining  a  base  or  quaUfled 


fee,  aays:  "A  base  or  quallfled  fee  Is  such  a 
one  as  hath  a  qnallflcfltion  subjoined  there- 
to, and  which  must  be  determined  whenever 
the  qualification  annexed  to  it  Is  at  an  end." 
2  Comm.  p.  109.  In  the  caae  of  U.  S.  v. 
Bogers,  23  Fed.  Hep.  663,  the  court  had  oc- 
casion to  examine  and  pass  upon  the  ques- 
tion under  ctmslderation.  and  there  said: 
this  Is  an  ottenae  against  the  laws  of  the 
United  States,  It  was  committed  In  that  part 
of  the  Cherokee  country  known  as  the  'Chero- 
kee Ontiet'  'niia  country,  together  with  the 
other  part  of  Its  lands,  was  granted  to  the 
Cherokee  Nati<m,  as  a  nation,  by  the  treaties 
between  the  nation  and  the  United  States 
made  May  6,  1828,  andlan  Treaties,  66,  67,) 
FelOTuiry  14, 1833,  (Id.  61,)  and  December  29, 
188S,  (Id.  66.)  By  these  treaties  the  (Thero- 
kee  Nation  was  granted  a  perpetual  ontiet 
west,  and  a  free  and  unmcdested  use  of  all 
the  country  lying  west  of  the  western  bound- 
ary line  of  the  aeven  mHUon  acres  of  land 
granted  In  and  the  same  treaties.  *  *  * 
By  kxAfng  at  the  title  of  the  Gherokees  to 
th^  landa,  we  find  tiiat  th^  h(dd  them  an 
bj  B(d)stantially  the  aame  Und  of  ttfla 
*  *  *  This  conrt  htid  in  tiie  caae  of 
U.  a  Reese,  6  DIIL  406,  that  the  Oiero- 
kees  bold  their  land  by  title  different  from 
the  Indian  titie  by  occupancy;  th^  de* 
rived  it  by  grant  from  the  United  StatM.  It 
Is  a  base^  qoallfied,  or  detmntnable  fee, 
without  the  rl^t  of  revenion,  bat  mly  the 
posslMUty  of  reveniott.  In  the  United  States. 
TbSBt  in  ^ect,  pnta  aU  the  estate  In  the 
Cherokee  Nation."  See,  also.  In  re  WoU,  27 
Fed.  Rep.  615.  The  qnallflcation  annexed  to 
a  baae^  qnaUfled,  or  determinable  fee  may  be 
either  om  ot  two  klnda,-^t  may  be  a  qnallfl< 
cation  whi<di  attaches  Itsdf  to  the  nse  of  the 
land,  so  that  the  estate  is  held  to  be  granted 
for  that  nae  and  purpose  on^y,  and  on  the 
cessatlcm  of  the  use  tiie  estate  e:q)treB;  or 
it  may  be  one  vrtilch  Is  otmcemed  with  tbe 
happening  of  a  more  strlctiy  collateral  event, 
in  that  ease  leavtng  the  use  ot  the  estate  free 
for  any  purpose,  but  limiting  Its  existence 
only  Xyy  the  event  contemplated,  or  to  the 
cfmtlnuance  of  the  state  of  afhira  contem- 
plated at  the  time  of  the  grant  In  the  case 
of  State  v.  Brown,  27  N.  J.  Law,  18,  land 
was  ccmveyed  to  the  Morris  Canal  &  Bank- 
ing Company,  for  the  purposes  ot  a  canal,  and 
as  long  aa  used  for  a  canal;  and  It  was  held 
that  the  estate  conveyed  was  a  baae,  quali- 
fied, ot  determinable  fee,  and  liable  to  be 
defeated  whenever  th^  ceased  to  nse  the 
land  for  the  purpose  specified  to  the  grant; 
and,  in  passing  upon  the  question,  the  court 
said:  "By  the  deed  to  the  canal  company, 
the  land  is  conveyed  to  them,  their  auecessors 
and  assigns,  together  with  aH  and  singular 
the  waters,  profits,  privHeges,  and  advan- 
tages, with  the  appnrtenances  to  the  same 
b^onglng,  or  In  any  wise  appertaining:  also 
all  the  estate,  rights,  titie.  Interest,  claim, 
and  demand  whatsoever  of  the  party  of  the 
first  part  of.  In,  and  to  the  same,  and  to 
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•very  part  and  parcel  thereof;  to  have  and 
to  ludd  all  and  singular  the  above-deacribed 
tract  or  parcel  of  land  and  premlges.  with  the 
appurtenancaa,  vnto  the  said  party  of  the 
second  porti  their  succesBors  and  assigns,  to 
the  only  propee  use,  benefit,  and  behoof  of 
the  said  party  of  the  second  part,  their  suc- 
cessors and  SBslgns,  as  long  as  used  for  a 
canoL  There  is  no  reservation  In  the  deed. 
It  omreys  all  the  right,  title,  and  Interest 
of  the  grantors  in  the  land  and  its  appurtc- 
nanoea  (or  the  term  q>eclfled  In  the  grant,  to 
wit,  as  IcHig  as  used  for  said  canal.  By  the 
turns  of  the  conveyance,  the  grantees  take  a 
qualified  fee,  liable  to  be  defeated  when- 
erw  they  cease  to  use  the  land  for  the  pur- 
pose specified  In  the  grant.  1  Inst  lb,  27a; 
1  Cruise,  Dig.  p.  79,  tit  1,  8  82;  2  Bl.  Comm. 
110."  In  the  case  of  Scheetz  r.  Fltzwater,  5 
Pa.  St  126,  which  was  an  action  of  tres- 
pass, in  which  the  title  to  the  locus  in  quo 
was  Involved,  the  plaintiff  claimed  title  under 
a  deed,  dated  In  1746,  from  Emlen  to  Lard- 
ner,  CMiveyIng  "a  certain  mill  dam  or  poiul 
of  water,  and  mUl  race  or  stream  of  water, 
Iflwilng  and  proceeding  from  the  said  mill 
dam  or  pond  of  water,  as  the  same  Is  now 
^tuated.  and  being  In  and  upon  a  certain 
tract  or  parcel  of  land  situated  in  the  manor 
of  Sprin^ifleld,  together,  also,  with  the  site 
and  soil  of  the  said  mUl  pond  or  dam  and 
race  of  water,  and  also  one  perch  of  land  on 
each  and  every  side  of  the  said  pond  or 
dam  and  race  of  water,  to  and  for  the  use 
and  service  of  a  certain  mill,  with  the  land 
thereto  belonging,  and  for  no  othw  use  what- 
soever; the  said  perch  of  land  to  be  tiken 
and  laid  out  from  the  center  or  middle  of  the 
said  mill  race,  and  from  the  edge  of  the  wa- 
ter round  or  on  the  outside  of  the  sand 
p(Hvd,  If  his,  the  said  George  Emleu's,  land 
shall  extend  one  perch  beyond  the  said  dam 
or  pond,  or  otherwise,  so  far  as  the  said 
Geoi^  Emlen's  lahd  doth  extend  beyond  the 
said  point,  not  exceedin;;  one  perch;  and  also 
full  and  free  liberty  and  privilege  to  and  for 
the  said  Lynford  Lardner,  his  heirs  and  as- 
signs, of  egress  and  regress  to  and  from  the 
said  mill  pond  and  race,  to  repair,  sui^ort 
and  maintain  the  same  for  the  use  and  serv- 
ice of  the  said  mill;  the  liberty  and  privilege 
of  making  bridges  and  hedges  or  fences 
across  the  said  mill  race,  and  of  passing  and 
repassing  over  and  along  the  same,  to  and 
from  the  adjacent  land  of  the  said  George 
Emloi,  so  as  such  bridges,  hedges,  or  fences 
do  not  obstruct  hinder,  or  prejudice  the 
same  race  or  pond  of  water,  or  either  of 
them,  excepted,  and  hereby  reserved  to  the 
said  George  Emlen,  his  heirs  and  assigns." 
On  the  trial  of  the  cause  the  court  Instruct- 
ed the  Jury,  as  to  the  estate  conveyed  by  the 
deed  from  Emlen  to  Lardner,  as  follows: 
"But  Bmlcn  did  not  convey  a  fee-simple  es- 
tate in  that  land.  He  conveyed  a  qualiSed 
fee,  determinable  on  the  abandonment  by 
Zjardner,  his  heirs  or  assigns,  of  the  use  and 


service  for  which  the  conveyance  was  mode, 
as  stated  in  his  deed;  and.  In  conveying  snch 
limited  fee,  be  retained  the  reversion  In  him- 
self, and  that  he  could  permit  to  descsend  or 
to  sell  to  others.  To  convey  such  limited  fee. 
and  to  retain  the  reversion,  was  his  Inten- 
tlcm.  as  the  court  collects  it  from  his  deed: 
and  such  Intention  of  the  grantor,  wbt^ii 
legal.  Is  the  governing  principle  when  c<»»- 
strulng  conveyances.  Holllngsworth  v.  Fry, 

4  DalL  347;  Means  v.  Presbyterian  Church. 

5  Watts  &  S.  303;  Baaer  r.  Sfaeetz,  2  Bin. 
S37,  544.  liardner,  therefore,  acquired  an  es- 
tate lo  this  pond  and  mill  race  as  land  to  be 
held  by  him,  bis  heirs  and  assigns,  sa  long, 
and  no  longer,  as  he  or  they  continued  to  use 
them  for  the  purpose  stated;  and  necessarily 
they  reverted  to  Emien,  or  his  heirs  or  as- 
signs, as  the  case  might  bfe,  whenever  that 
purpose  was  abandoned,  and  the  land  was 
subjected  to  other  uses."  The  giving  of  these 
instructions  by  the  trial  court  was  nssf^M 
for  error,  but  the  court  held  (Gibson,  C  J., 
delivering  the  opinitm)  that  they  stated  cor- 
rect propositions  of  law.  And  see,  also,  the 
following  cases:  Board  of  Education  v.  Van 
Wert  18  Ohio  St  221;  Kirk  t.  King,  3  Pa, 
St  436;  HolxAen  Land  &  Imp.  Co.  v.  Slay- 
er, etc.,  of  HotMAen,  36  N.  J.  Law,  550.  The 
estate  of  the  Cherokee  Nation  In  the  Chero- 
kee outlet  under  the  several  treaties  and 
the  patent  of  1838,  was  considered  In  tbc 
case  of  U.  S.  r.  Soule,  30  Fed.  Rep.  01**, 
by  that  eminent  Jurist,  Judge  Brewer,  now  of 
the  supreme  court  of  the  United  States,  and 
in  which  he  said:  "Now,  is  this  outlet  within 
the  meaning  of  the  act  of  1883,  set  apart 
and  occupied  by  the  Cherokee  Nation?  That 
It  was  set  apart  to  that  nati<»i  is  evident; 
but  was  It  occupied?  Doubtless,  in  a  c<-r- 
tain  sense.  It  was  occupied,  because  the  Ctier- 
okee  Nation  had  a  title  and  right  to  possess 
It;  but  if  congress  had  meant  by  this  act  to 
Include  all  land  owned  by  the  Cberofcees,  the 
words  'set  apart'  would  have  been  ample, 
and  the  word  'ocaipled'  was  siipcrflaous. 
Obviously,  some  distinctive  matter  was  In- 
tended- to  be  expressed  by  the  use  of  the 
word.  The  significance  of  It  Is  evident,  from 
the  language  of  the  proviso  in  article  2, 
heretofore  quoted.  Manifestly,  congress  set 
apart  that  7.000.000  acres  as  a  home,  and 
that  was  thereafter  to  be  regarded  as  set 
apart  and  occupied,  because,  as  expressed  In 
the  preamble  of  the  treaty,  congress  was  In- 
tent upon  securing  a  permanent  home.  Be- 
yond that  the  guaranty  was  of  an  outlet 
not  territory  for  residence,  but  for  passage 
ground,  over  which  the  Cherokees  might  pass 
to  all  the  unoccupied  domain  west  Bat 
while  the  exclusive  right  to  this  outlet  was 
guarantied,  while  patent  was  issued  convey- 
ing this  outlet  it  was  described  and  intend- 
ed obviously  as  an  outlet,  and  not  as  a  home. 
So,  whatever  rights  of  property  the  Chero- 
kees may  have  In  this  outlet  It  was  not  ter- 
ritory set  apart  tot  a  bomoh  and  la  not  «ir> 


Digitized  by 


kl.) 


JOBDAN  8.  GOLDMAir. 


879 


Umt*  wltliln  tbe  langaace  of  tba  act  of  1888, 
it  apart  and  occupied  the  CSiemkM 
ibe." 

Tliat  tbe  Cherokee  outlet  yna  ceded  and 
nnted  bf  tbe  United  States,  and  accepted 
T  tbe  C3hendcee  Nation,  for  the  porpoee  ot 
id  to  be  used  as,  an  oatlet  oaHj,  and  was 
I  understood  by  botb  parttes  to  the  tres- 
es and  patent,  Is  placed  b^<nid  all  qnestloi 
om  a  coostderatlon  of  the  trea^  of  Decern- 
a  20,  1885k  In  which  ^Tldon  Is  made  tor 
Lo  addttlonid  800.000  acres  as  a  port  of  the 
annanoit  hune,  It  being  apprehended  lhat 
te  7,000,000  acres  set  iqMrt  for  that  pur- 
ise  were  not  snffldent  for  the  united 
hraokees.  If  tlie  6.000,000  acres  In  the 
herokee  outlet  coold  have  been  used  fbr  the 
irpose  of  a  borne,  there  would  have  been 
)  necessity  for  the  pnrdiase  of  the  addl- 
oaal  lands,  for  whldi  the  COi^okee  Katlc^ 
lid  the  snm  of  $500,000. 
Again.  In  dlTldlnf  the  Cherokee  Nation  tai- 
»  JufUctal  districts,  the  laws  of  the  nation 
3  not  recognize  any  tertitory  weet  <it  the 
Inety-sixtb  meridian,  and,  consequently, 
iTer  no  part  of  the  Cherokee  ontlet,  as  It 
as  not  Inhabited,  In  the  aaise  In  which 
leir  home  lands  were  Inhabited;  and  it  is 
gnlflcant,  also^  that  as  early  as  1821,  In  a 
tter  written  tQr  Mr.  Calhoun,  then  secre- 
iry  of  war,  to  t3ie  Chen^ees,  in  AriEansas, 
ley  were  promised  a  permanent  home  and 
a  ouflet  west,  bnt  were  distinctly  Informed 
lat  they  shonld  bare  no  ri^t  of  soil  In  tbe 
itlet.  but  an  outlet  only.  It  ia  tme  that  the 
itlet  there  spoken  ot  Is  not  the  outlet  In 
mtroversy,  but  the  transnctlon  teuds  to 
low  what  the  Cherokees  understood  by  hay- 
ig  guarantied  to  them  a  perpetual  outlet 
est  In  construing  the  several  treaties  and 
le  patent  of  1838  as  resting  In  tiie  Ohero- 
26  Nation  a  base,  qualtfled,  or  determinable 
«  In  the  Cherokee  ontlet  no  effect  has 
Ben  given  to  the  condltlOTi.  In  the  patent 
lat  the  land  shall  revert  to  the  United 
tates  If  the  Cherokee  Nation  shall  abandon 
le  same;  nor  le  It  necessary  to  give  It  any 
Tect  for  ttie  purposes  of  this  case.  As  the 
inds  were  ceded  and  granted  as  an  outlet, 
le  law  annexes  the  qualiflcaticm  or  condl- 
ott  that  they  can  be  used  for  no  other  pur- 
ose,  and  that  the  estate  shall  continue  no 
inger  than  the  proper  use  of  the  lands  con- 
noes.  That  the  law  Implies  a  qualification 
r  condltlcm  In  snch  case  Is  clear.  In  Rail- 
way Oo.  T.  Hood,  66  Ind.  580.  It  was  fa^d: 
Where  real  estate  Is  conveyed  to  a  railway 
jmpany.  for  and  In  consldemtlon  of  the 
ermanent  location  and  construction  of  tbe 
epot  of  said  railroad  thereon,  and  sucii 
epot  Is  constructed  upon  said  real  estate, 
nt  Is  subeequently  removed  and  erected  up- 
a  other  land,  tiie  removal  constitutes  a 
reach  of  the  Implied  condition  eubeequent 
wtained  In  such  deed,  and  such  real  estate 
averts  to  the  grantor."  In  this  last  case  It 
I  called  a  "condition  subsequent"  Now,  the 
Isttncttm  betwcCT  a  base  fee  and  an  estate 


on  condition  subeequent  Is  not  recognised  by 
aathaeity,  but  Is  wdl  founded  In  reastm,  rest- 
ing on  the  broad  distinction  between  a  coa- 
ditlon  and  a  Umilatlon,  and  Is  this:  In  Hie 
case  of  an  estate  on  condltlfm  subsequent, 
wtien  It  Is  once  vested  In  the  grantee,  the 
estate  can  be  destroyed  oidy  1^  a  coacar- 
lence  of  two  things,  <me  of  iidilch  bi  an 
active  proceeding  aa  the  part  of  the  gran- 
tor. There  must  be  a  breach  of  the  coodl- 
tlfn,  and  an  entry  to  take  advantage  of  the 
fbrfelture;  wfaeress,  in  the  case  of  a  base 
fee,  the  qualifloatlon  or  the  circumstance 
upon  whose  existence  or  nonexistence  the 
estate  depends  eoten  Into  tbe  limitation,  tt- 
sdt  becmnes  an  Int^rral  part  of  13ie  very 
estate,  and,  when  the  state  of  aftalrs  on  whose 
continuance  the  estate  is  conditioned  and 
limited  comes  to  an  end,  tbe  estate  itself 
ipso  facto  ceases.  Scheeta  r.  Fltswater,  2 
Lead.  Cas.  Amer.  Reel  Prop.  10-29.  And. 
If  it  were  beld  tliat  flie  estate  of  the  Chero- 
kee Nation  In  the  caierofeee  outlet  fs  an  es- 
tate vpoa  a  cuidition  subsequent.— tiiat  is, 
that  It  shall  ccmtlnne  so  long  as  It  shall  be 
used  as  an  outlet,— 4lhe  same  constructloD 
must  follow  as  to  the  use  of  the  land,  and 
It  oottld  not  lawfully  be  used  for  any  other 
purpose  than  that  et  an  outlet.  Any  ottier 
use  would,  be  a  breach  of  the  condition,  for 
whidi  tbe  United  States  might  enter  and  de- 
clare a  forfeiture. 

As  the  Cherokee  NaUm,  then,  could  not 
lawfully  and  of  right  use  any  part  of  the 
Cherokee  outlet  for  the  purpose  of  quarry- 
ing, selling,  and  shipping  st<me  found  there- 
in. It  could  not  by  license  authorise  the 
complainants  in  this  suit  to  operate  the 
stone  quarry,  and  to  sell  and  ship  the  stone. 
In  compliance  with  contracts  such  aa  are 
stated  In  the  Wll  of  complaint  If  the  lands 
In  the  CSiert^ee  outlet  con  lawfully  be  used 
for  the  [^u^poses  of  a  stone  quarry,  they 
may  be  used  tor  farming  and  other  pur- 
poees  as  well,  and  the  Cherokees  may  set- 
tle upon  and  occupy  them  as  freely  as 
they  do  their  borne  lands;  and  the  diaUnc- 
tlon  between  tbe  perpetual  outlet  west  and 
the  permanent  home,  so  scrupulously  main- 
tained In  the  several  treaties,  and  In  the 
patent  of  1838,  would  be  completely  nulli- 
fied. Such  an  event  was  not  contemplated 
by  the  parties  when  the  treaties  were  coa- 
duded  and  the  patent  Issued. 

Nor  are  the  rights  of  the  Cherokee  Na- 
tion In  the  use  of  the  Cherokee  outlet  en- 
larged by  the  treaty  of  1866.  That  treaty 
provides:  "Art  16.  The  United  States 
may  settle  friendly  Indians  in  any  part  ot 
the  Cherokee  country  west  of  96"  to  be 
taken  In  a  compact  form  In  quantity  not  ex- 
ceeding 100  acres  for  each  member  of  each 
of  said  tribes  thus  to  be  settled;  the  bound- 
aries of  each  of  said  dfstrlcta  to  be  distinct- 
ly marked,  and  the  land  conveyed  in  fee 
simple  to  each  of  said  tribes  to  be  held  In 
common  or  by  their  members  In  severalty, 
as  the  United  States  may  decide.  Said 
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lands  thus  dlqrased  of  to  be  paid  for  to  the 
Cherokee  Nation  at  moh  price  aa  may  be 
agreed  uikmi  between  the  said  paitles  in  in- 
ta«st,  subject  to  the  approTal  of  the  preai- 
dent,  and  tf  they  should  not  agree,  then 
the  price  to  be  fixed  by  llie  president  Tbe 
Ghen^ee  Natioii  to  retain  the  right  of  pos- 
sesion of  and  Jiirlsdlcti<Hi  orer  all  of  said 
conntxy  weat  of  96*  of  longitude  until  thua 
sold  and  occiipled,  after  which  their  juris- 
dlcttcMi  and  right  of  possession  to  terminate 
forever  aa  to  each  ot  said  diatricta  thus  sold 
and  occupied."  By  operation  of  thla  treaty, 
the  title  of  the  Oherokee  Nation  to  the  lands 
In  the  Ohendcee  outlet  Is  made  subject  to 
extinguishment  In  favor  ot  friendly  tribes 
of  Indians  to  be  settled  there  by  the  United 
States;  and,  in  consequence  of  aoch  agree- 
ment, the  Osagea  and  several  other  tribea 
have  acquired  title  to  large  tracts  of  land 
in  the  eastern  end  of  the  ontlet,  thus  effectu- 
ally destroying  the  use  of  the  outlet  aa  an 
outlet  to  tbe  Cherokee  Nation.  Bat  as  to 
the  lands  not  sold,  Uie  Cherokee  Nation 
BtlU  retalna  Its  possession  and  JurlsdlctlOQ, 
being  the  aame  posBe8sl<»i  and  Jurisdiction 
wfhlch  it  had  under  the  prior  treatlea  and 
the  patent  of  1838.  And  the  provision  ot 
this  trea^  that  ttie  United  States  may  set- 
tle friendly  tribea  of  Indians  In  any  part 
of  the  COierokee  outlet  deariy  showa  that 
at  the  time  the  treaty  was  made,  the  Chero- 
kee Nation  did  not  claim  the  right  under 
the  prior  treaties  and  the  patent  of  1838, 
to  settle  upon  and  occupy  the  outlet  aa  a 
home,  or  that  th^  had  any  other  use  In 
It  than  that  of  an  ontlet.  As  said  by  Judge 
Brewer,  In  U.  S.  r.  Soule,  supra,  what  was 
guarantied  to  the  Cherokee  Nation  was  an 
outlet;  "not  territory  for  reddenee,  but  for 
passage  ground,  over  which  the  Oherokees 
might  pass  to  all  the  unoccupied  domain 
west"  To  give  them  the  rl^t  to  settle  up- 
on and  cultivate  the  outlet,  and  to  operate 
stone  quarries,  and  remove  and  sell  min- 
eral, Is  an  unwarranted  extension  of  the 
guaranty,  which  cannot  be  upb^d;  and,  if 
the  Cherokee  Nation  has  ceased  to  use  the 
outlet  as  an  outlet,  the  ceaa&r  of  the  use 
has  terminated  their  estate,  and  the  lands 
have  reverted  to  the  United  States.  But 
whether  there  has  been  a  cesser  of  the  use 
Is  rather  a  political  than  a  Judicial  ques- 
tion, which  should  be  settled  by  congress 
and  the  chief  executive  of  the  nation;  and 
if  the  lands  have  been  abandtmed  as  an  out- 
let and  subjected  to  other  uses  by  the  Cher- 
okee Nation,  or  with  their  consent  and  by 
their  authority,  ttielr  estate  has  terminated, 
and  they  have  reverted  to  the  United  States. 
It  follows  from  Uie  conclusion  reached  aa  to 
tfae  righto  of  the  Oherokee  Nation  in  the  Cher^ 
okee  ontlet  that  the  complainants,  who  claim 
under  a  Ucenaa  trom  the  caiwc^aft  Nation, 
have  no  right  to  (qwzato  the  atone  qnany  In 
question,  and  that  their  acta  in  doing  so  aie 
wrongful,  and  a  court  of  equity  wQl  not 
imd  Its  aid  to  protect  them  la  a  wrongful 


act;  and,  In  view  of  the  concl'^on  r 
upon  the  principal  question  Involved 
mmecessary  to  consider  the  otho*  qu 
arefued.  Tlie  application  for  a  tern 
Injunction  will  be  denied,  and  the  n 
ing  order  dissolved.   Injanctl<m  denl 


OtTTHiaB  V.  HALL. 
(Snpreme  Court  of  OUahonia.   July  T* 

CBSROKSa  NA.TIOK  —  RlOHIS  IK  PUBUO  L 

Abamdonkbnt  —  CocBts— JnanDtomK 

SXBOimVB  BaAHOK. 

1.  By  treaties,  laws  of  oongress,  a 
patent  of  1^  the  Gh^kee  Nation  wai 
ed  the  use  of  the  "perpetual  ontlet 
known  as  the  "Cherokee  Oatlet"  but  si 
was  made  sabJect  to  forfdtmie  in  ease 
tioo  abandoued  the  ontlet  BM,  that 
purchase  by  the  United  States  of  mil 
west  thereof  from  Mexico,  and  the  si 
conveyance  by  the  Cherokee  Nation  of  t 
on  the  asst  to  other  Indian  tribes,  all  i 
the  nation  to  the  use  and  occupation  i 
outlet  was  lost  and  abandoued. 

2.  The  execution  of  orders  given 
prosldent  of  the  United  States  for  the  i 
of  intmdav  from  aovemment  land  will 
interfered  with  by  mjunetloii*  the  ooorts 
no  JurisdictloD  over  the  executlra  d^ 
of  the  flownment 

Injunction  1^^  Jacob  Onflule  agalu 
tain  wnuam  P.  Han  to  reatraln  dti 
from  ejecting  plaintiff  from  Xbo  "G 
OnUet"  Injunction  denied. 

Harper  S.  Cunningham,  for  plain tl£ 
ace  Speed,  for  defendant 

SBAY,  J.  The  ptalntifl  states  that 
Cherokee  Indian,  and  a  dtiaen  ot  tike 
kee  Nation;  that  said  nation  la  the  oi 
fee  simple  of  what  la  known  aa  the  ' 
kee  Outlet"  under  the  treatlea  of  182 
1835,  1846,  and  the  patent  of  1838.  1 
now  resides,  and  has  resided  for  ti 
el^t  years,  on  a  portion  of  said  outlc 
his  family,  and  made  permanent  li 
ments  thereon,  and  that  he  Is  now  i 
8,000  head  ot  cattle  <hi  said  outlet  by 
of  a  lease  from  said  nation.  Plain  tiff 
states  that  the  defendant  being  a 
States  soldier,  under  orders  from  tJ 
departmwt  threatens  and  is  about 
move  him  and  his  cattle  from  said  on 
his  Irreparable  damage,  etc,  and  i 
perpetual  injunction  to  restrain  the  > 
ant  from  executing  said  wders.  Ded 
answers,  admitting  his  ordoa,  and  t 
Is  about  to  execute  them,  bnt  denies  t 
Cherokee  Nation  ever  had  any  oQiear 
the  "outlet  west"  than  an  eaaement  am 
that  the  treatlea  under  wbldi  said 
claims  title  to  said  Cherokee  outlet  | 
that  an  the  tlQe  conveyed  thereby  she 
v^  to  the  United  Stetes  In  case  tbib 
kee  Nation  should  become  extinct  oi 
don  the  nae  of  said  outlet;  tiiat  aald 
has  long  since  abandoned  aald  law 
the  president  Issued  hla  prodamntlo 
roacy  17,  1890.  ordering  tlko  ramonl 
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introden,  and  an  cattle  from  said  strip  or 
outlet;  and  that  tbla  court  bas  no  jurisdic- 
tion  to  Interfere  by  Injunction,  and  asks 
-that  the  bin  of  plaintiff  be  dismissed.  Under 
tbe  treaties,  laws  of  congress,  and  patent, 
-frblle  tbe  title  to  tbe  said  7.000,000  acres  of 
the  borne  tract  was  a  fee  title,  the  tlUe  to 
tbe  "perpetual  outlet  west"  Is  a  mere  ease- 
ment, a  nse,  subject  to  forfeiture  in  case  tbe 
<:%erokee  Nation  becomes  extinct  or  aban- 
dons the  outlet  The  west  end  of  the  "out- 
let west"  having  been  closed  by  the  pnrcbase 
of  all  lands  west  thereof  from  Mexico  by  the 
United  States,  and  the  east  end  of  the  "out- 
let west"  having  been  effectually  closed  by 
the  T(duntary  sale  and  conveyance  by  the 
Cherokee  Nation,  for  cash,  of  more  than  2,- 
000.000  acres,  (by  permission  and  upou  the 
approval  of  congress,)  to  the  Osage,  Pawnee, 
and  other  tribes  of  Indians,  It  has  censed  to 
t>e  an  outlet  tp  tbe  west  or  any  outlet  in  any 
sense  to  any  place.    Its  character  has  been 
changed,  and  the  object  for  which  It  had 
been  granted  has  been  defeaiea  and  totally 
destroyed,  by  the  voluntary  acta  of  the  Cher- 
okee Nation.    This  constituted  an  abandon- 
ment of  any  title  theretofore  vested,  and 
there  !a  now  no  tract  or  parceJ  of  land  that 
answers  to  the  description  of  "outlet  to  the 
west"  as  used  in  the  patent  to  the  Cherokee 
Nation.   The  president  of  the  United  States, 
being  the  chief  of  the  executive  branch  of 
the  government  to  whom  Is  intmsteCl  the 
duty  by  the  constitution  of  seeing  that  the 
laws  are  faithfully  executed,  and  whose  pow- 
er and  authority  are  coequal  with  and  Inde- 
pendent of  the  Judiciary  In  all  duties  Imposed 
upon  him  by  law  which  are  of  a  political 
and  executive  character,  wiy  not  tie,  In  those 
matters,  interfered  with  by  injunction;  and, 
his  proclamation  in  this  case  being  executive 
and  political,  the  courts  have  no  Jurisdiction 
in  this  case.    The  plaintiff  failed  to  show 
that  the  damage  would  be  irreparable  with- 
out tbe  interference  of  this  court  by  injunc- 
tion.   The  injunction  is  therefore  denied, 
and  tbe  petition  of  tbe  plaintiff  dismissed. 


EDWARDS  et  al.  v.  OARSON  WATBR  00. 

(No.  l,87a)i 
(Snpicme  Ooort  of  Nevada.    Oct  17,  1886.) 

CoBrouTunrs— ExBCDTcia  Norts— Afthoritt— 
BATiriGATioir  —  Enopno.  —  Fathbot  —Act  or 
AeBXT  roB  Sblf. 

1.  Where  the  power  to  authorise  the  exe- 
entioa  of  notes  for  a  corporation  rests  in  the 
board  of  trustees,  a  note  executed  by  the  preri- 
dent  and  secretary  witbont  a  resolution  of  the 
board  is  not  authorized,  though  they  constltote 
a  maJoritr  of  the  board. 

2.  Where  information  of  Buch  act  was  not 
CMDmunicated  to  the  trastees  as  a  board,  the 
trustees  cannot  be  held  to  have  ratified  the  act 
by  reason  of  the  knowledge  of  a  majority  there- 
ci,  acgalred  while  acting  as  president  and  see- 
retoTf- 

3.  Hie  fact  that  the  secretary  made  out 
a  statement  of  the  debts  of  the  corjKiration  In 
groaa  was  not  anffident  to  give  the  stockhold- 
-en  notice  that  an  nnantihorlsed  note  was  1b- 


clDded  therdn.  so  that  1^  their  InaeUm  ttier 
should  be  held  to  Iiave  ratified  It.  or  to  m 

estopped  to  deny  its  validity. 

4.  A  president  of  a  corporation  went  to 
ooe  holdlDtr  a  note  against  the  corporation, 
and,  after  tdllng  him  that  he  had  the  mon^ 
to  pay  the  note,  and  after  the  creditor  had  pro- 
duced the  note,  he  told  the  creditor  that  he 
(the  creditor)  did  not  need  the  money,  bnt  that 
he  (the  president)  did,  and  that  he  wonid  gi-ve 
hia  Btock  in  the  corporation  as  security  If  he 
could  ke«)  it.  The  creditor,  on  cODsideration. 
decided  that  he  did  not  w^nt  the  stock,  but 
said  that  it  could  stand  as  it  was,  and  the 
preddent  could  pay  It  to  him  in  a  few  months. 
This  was  agreed  to,  and  the  pre^dent  used  the 
money  for  ids  own  pnrposes.  Bdd,  that  the 
indebtedness  of  the  corporation  was  thereby 
liquidated,  so  that  an  nnaathorised  note,  given 
In  renewal,  was  without  ooiulderation,  and 
therefore  tbe  corporation  was  not  estopped  to 
deny  its  validity. 

5.  Where  a  creditor  of  a  corporation  per- 
mits the  preeideat  to  retain  for  his  own  ose 
the  money  he  baa  brought  with  which  to  pay 
off  the  note,  tbe  note  being  allowed  to  atand, 
the  president,  in  giving  a  note  of  the  oorpora- 
ticm  in  renewal,  acts  ibr  himself,  and  not  for 
the  coriKHratifHi. 

Bigelow.  J.,  disaenttng. 

Appeal  from  district  court,  Ormsby  coun- 
ty; Richard  Rising,  Judge. 

Action  by  T.  J.  Kdwards  and  J.  M.  Wright 
executors  of  S.  C.  Wright,  deceased,  against 
the  Carson  Water  Company,  on  a  note. 
There  was  Judgment  for  plaintiffs,  but  a  new 
trial  was  granted  defendant  from  the  order 
allowing  which,  plalntifCs  appeaL  Affirmed. 

Rives  &  Judge,  for  appellants.  I.  D.  Tor- 
reyson,  for  respondent 

MURPHT,  0.  J.  This  Is  an  appeal  from 
an  order  of  the  district  court  granting  the 
respondeot'H  motion  for  a  new  trial.  The 
action  was  commenced  to  recover  the  sum 
of  $2,000,  alleged  to  be  due  on  a  promissory 
note,  which  Is  In  words  and  figures  as  fol- 
lows: "2,000.00.  Carson  City,  Nev.,  Decem- 
ber 8th,  1886.  One  day  after  date,  w^  or 
either  of  us,  promise  to  pay  to  the  ordbr  of 
Sam.  0.  Wright  two  thousand  dollars  In 
gold  coin  of  the  United  States  of  America, 
at  thdr  office  In  Carson,  for  value  received, 
with  interest  payable  monthly  in  like  gold 
coin,  at  the  rate  of  m  per  cent  per  month 
from  date  until  paid.  Protest  as  evidence  of 
presentment  and  nonpayment  is  hereby 
waived.  [Signed]  Carson  Water  Co.  By 
Alfred  Helm.  Pres.  Carson  Water  Go.  By 
O.  W.  Richards,  Secy." 

We  gather  from  the  record  the  following 
facts:  Some  time  prior  to  tbe  Incorporation 
of  tbe  Carson  Water  Company,  Alfred  Helm 
and  Henry  F.  Rice  purchased  the  land  upon 
which  the  company's  reservoir  Is  construct- 
ed, and  the  water  right  connected  therewith, 
from  W.  P.  Warren,  and  gave  their  promis- 
sory note  in  payment  therefor  In  the  sum 
of  $2,000.  On  the  29th  day  of  December. 
1874,  the  company  was  lnoori)orated,  and 
has  been  in  existence  ever  since.  The  affairs 
of  the  company  are  controlled  by  a  tward  of 
three  trustees.  Some  time  prior  to  August, 
1876,  the  Warren  note  becoming  due,  or 


BsbMring  denied. 
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Warrea  wanttnc  bta  umaey,  ICr.  Bice  In- 
duced Sam.  O.  Wright  to  take  np  the  not^ 
which  he  did  at  a  dlacon&t  of  $150.  On  the 
2d  Say  a£  August,  1875.  at  a  meeting  of  the 
boaxd  of  trurteee  at  aald  compai^,  the  pres- 
ident <3f  the  Carson  'Water  Oompany  was  em- 
powered and  Instructed  to  make,  execute 
and  deliver  on  behalf  of  the  company,  and  wm 
Its  act  and  deed,  a  promissory  note  to  S.  O. 
Wright,  at  10  days*  sight,  for  the  sum  of 
$2,000,  to  retire  the  note  of  W.  P.  Warren. 
In  compllanee  with  said  resohition,  on  the 
2d  day  of  August,  18TO.  the  following  note 
■WSM  dcAlrered  to  S.  C  Wright:  "Carson  Qty, 
August  2d,  1S7&  $2,000.00.  At  ten  days* 
agtit  we  promise  to  pay  8.  a  Wright  or  or^ 
der  the  sum  of  two  ttiousand  dollars  In  gold 
ootai  of  tlw  United  States,  and  Interest  at 
the  rate  of  one  and  one-quarter  per  cent, 
per  monlh,  for  value  reoelved."  The  sig- 
natures hare  bam  torn  On  the  Ist  day 
of  July,  1S70.  tiie  note  of  **Augnat  2,  1875," 
not  having  been  paid,  a  new  note  was  glv^ 
In  words  and  figures  aa  follows:  "$2,000.00. 
Oarson  CSty,  July  1st,  1879.  One  day  after 
date,  without  grace,  we  promise  to  pay  to 
Sam.  Ol  Wright  or  orSiet  the  sum  of  two 
thoosand  dollais,  payatde  only  In  gold  otHn 
of  the  government  of  the  United  States,  for 
value  recrived,  with  Interest  theretm  In  Uke 
gold  coin  at  the  rate  of  1V&  per  cent,  per 
monm  fh>m  dato  until  paid.  T.  0.  Fldmey, 
Secretary."  OOwr  signature  torn  off.  There 
does  not  appear  to  have  been  any  order  ov 
resolution  of  the  board  of  trustees  authoriz- 
ing the  maldag  or  giving  ot  the  above  note. 
In  1881  the  Canon  Water  Company,  being 
indebted  to  a  number  of  parties,  borrowed 
money  to  pay  them  off. 

The  following  is  the  testimony  of  Alfred 
^Un,  who  was  then  the  prerident  of  the 
company,  drew  the  money,  and  was  author- 
ised to  pay  <rfE  ttie  indebtedness:  "On  or 
abont  the  10th  or  12th  or  15th  of  March.— 
early  In  March  aiiyway,— we  borrowed  some 
money  in  San  Frandsoo  to  take  iv  some 
notes  of  the  company  outstanding  In  San 
Jose,  and  also  to  take  up  this  note  of  Mr. 
WrighfA  I  went  to  San  Jose,  and  paid 
off  the  notes  tiiere^  end  totA  a  chedt  In  my 
own  name,  I  think,  to  oome  m»  here  to  settle 
this  note  up.  Aft«r  I  got  home,— I  got  lu>n»e 
Sunday,— and  on  Monday  following,  I  met 
Mr.  Wright  and  I  told  him  I  had  the  money 
to  take  up  that  note.  We  went  to  Wdls- 
Pargo,  where  be  bos  got  a  tin  box.  He 
went  Into  the  vault,  got  the  box,  and  brought 
It  on  the  coimter,  opened  the  box,  took  out 
the  note,  held  It  In  his  hand.  I  said  to  him 
that  I  was  In  a  tight  iilace  at  that  time  my- 
self, and  I  said  to  him.  'Sam,  you  dont  need 
this  mtmey,  and  I  need  It  AwfiU;'  and  I  said. 
'I  will  give  you  my  third  of  the  wato:  com- 
pany's stock  as  security,  and  let  me  keep 
tilts  money.'  I  had  88  shares,  snd  I  said, 
*OIve  me  this  $2,000.  and  yon  can  have  the 
stotdc,*  and  he  asked  me  about  the  stock, 
and  how  much  there  was  of  It,  and  finally 


he  said.  1  don't  beUere  I  want  your  stock, 

but  let  It  run  as  it  standi^  and  you  can  pay 
It  In  a  few  months;  and  yon  can  pay  the  In- 
twest,  and  let  It  be  as  It  Is,  and  not  maka 
any  change.'  I  objected  to  It,  bat  he  said, 
'Let  It  be  aa  It  la.'  Afterwards  I  went  to 
the  secretary,  Mr.  Blcbards,  and  tdd  Un 
I  used  the  money  re^eaeated  by  tlie  checik. 
Z  paid  my  debts  wltb  some  and  boni^t  mbock 
with  the  rest  I  ordered  the  Intearest  paid  at 
the  ofllce  charged  to  me."  This  ccmversatkm 
referred  to  the  note  of  July  1,  1879.  Ques- 
tion by  the  Court:  "Was  there  $2,000  due 
from  the  company  to  Mr.  Wri^t  at  the 
time  of  Uie  execution  of  this  note  of  I>ee«a- 
ber,  1886?  Answer.  No,  sir;  I  anppoae  It 
was  due  from  me.  But  at  the  asms  time  he 
met  me,  and  said  I  must  etthw  pay  the 
money—  I  think  he  spoke  to  me  a  day  or 
two  before^  and  wanted  to  know  If  I  could 
pay  up  the  money,  and  I  said.  'No.'  and  be 
said  that  note  was  about  run'  out,  and  he 
saU  he  would  have  to  have  a  new  note^  He 
had  a  note,  written  by  blmseU;  and  he  told 
me  to  sign  it  as  the  president  of  the  com- 
pany, and  ho  asked  mc  to  take  It  to  Mr. 
lUchards.  and  got  him  to  sign  It.  and  I  think 
I  oot^ed  the  not&  Anyway,  that  is  the  way 
that  note  was  algned,— as  you  see  it  th«e. 
The  shareholders  of  the  company  did  not 
know  anythbig  about  the  note  of  ]890,  but 
I  knew  about  It  There  wa»  nothbtg  in  the 
book«  of  the  company,  that  I  know  ct,  about 
the  note  of  1886|  the  Interest  was  daarged 
to  me  every  month,  and  that  was  done  un- 
der my  Instructions."  In  reply  to  a  Questioa 
asked  Mr.  Helm  as  to  how  the  rate  ot  In- 
terest happened  to  be  reduced  In  the  note 
of  188(i  from  that  charged  In  the  note  of 
1879,  he  answet'ed:  "I  don't  recollect  Just 
the  time  It  was  done^  but  I  went  to  bim, 
and  told  him  that  I  wanted  him  to  reduce 
it,  because  I  thought  we  were  paying  too- 
much  Interest  I  told  Mm,  'Ton  know  that 
I  lia>-e  to  pay  that  interest  mysdf,  and  I 
can't  afford  It;'  and  he  said  to  me^  l^t  the 
Intwest  go  at  m  per  cent'  That  Is  the  w«y 
the  note  of  1886  came  to  be  drawn  with 
Interest  at  the  rate  of  l\i  per  cMit  I  think 
that  was  the  reason  that  I  rewrote  the  note 
ttiat  he  had  written  Umselt  and  I  diauged 
the  rate  from  1^  to  1%  per  cent  per  month. 
I  had  a  check  of  the  Carson  Water  OomfMuy 
In  my  possession  In  the  month  of  MardL 
1881,  tor  the  purpose  of  paying  the  note 
then  outstanding  In  the  name  of  Mr.  Wrislit, 
nnd  for  the  purpose  of  paying  It  to  Mn 
Wright"  Mr.  Wright  denied  tiut  be  ever 
had  any  such  conversation  as  testified  to  by 
Mr.  Helm  In  lebition  to  the  note  of  1879. 
It  appears  from  the  boc^  <tf  the  company 
that  the  Interest  paid  up<m  ttie  note  glvoi  in 
187%  aa  well  as  that  iiald  on  tbe  one  given 
In  1886,  was  charged  to  Mr.  Helm  from  May 
31,  1881,  to  and  Including  the  month  of 
August.  1889. 

Mr.  Utchards,  the  secretai7.  testifled  to  a 
4uestlim  asked,  "Uow  did  the  Intecest  corns 
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to  be  charged  to  Mr.  Helm?"  and  answered: 
"Mr.  Helm  said,  "That  Wrl^jbt  note  Is  mine, 
and  In  paying  interest  charge  It  to  me.'  He 
aaid,  'I  wlU  protect  that  note  at  all  hazard.' " 
Mr.  Klchords  also  testified  that  there  was 
no  order  of  the  board  of  trustees  autliorlzlug 
the  renewal  of  the  note  of  1S79  or  1886  by 
the  president  and  secretary;  that  he  had 
never  notified  the  stod^holders  of  the  sign- 
tog  of  the  note  of  18S6,  or  that  such  a  note 
was  In  exlBtence;  that,  so  far  as  he  knew, 
Helm  and  himself  were  the  only  stockholdr 
era  that  knew  of  the  existence  of  the  note 
of  18S6.  and  3£r.  Helm  and  himself  had 
never  met  as  a  board  of  truBtees  to  Issue 
tlie  note  of  1886.  "The  drcmnstances  under 
wbitOi  I  signed  the  note  of  1886,— Mr.  Helm 
brou^t  that  note  to  me,  saying  he  wished 
to  take  up  the  other  note,  and  saying  that 
be  bad  Kcnred  a  rednctl<n  lo  the  Interest 
from  1^  to  1%  per  cent  He  wished  to  take 
np  the  note  that  Mr.  Wright  held,  because 
be  had  secured  a  rednotlon  In  the  interest. 
It  was  at  die  request  of  Mr.  Helm  that  I 
siirned  that  note." 

B.  M.  Yemlgtim  testified  tbat  he  was  now, 
and  had  been  since  1889,  president  of  the 
Carson  YfaXtr  Company;  tbat  be  first  be* 
came  acquainted  with  and  Intwested  In  said 
compasy  In  1S77,  that  he  owned  two-tfalrda 
of  tbe  stodc;  that  be  had  been  a  trustee  of 
the  company  since  1877;  that  It  has  always 
been  tbe  cnstom  of  the  company,  when  It 
wished  to  borrow  money,  to  do  so  by  resolu- 
tlon  of  the  board  of  trustees.  Introduced  and 
passed  at  a  meettug  thereof;  tbat  tbe  corpo* 
ratkm  never  authwlzed  tbe  renewal  of  the 
note  of  1878  with  the  note;  of  1879  and  Oie 
note  of  1886,  and  be  never  knew  nor  beard 
of  tbe  roieml  of  the  notes,  nor  the  giving 
of  the  notes  at  1879  and  1886,  until  after  be 
was  elected  presldmt,  bi  18S8l  The  follow* 
ing  Is  the  manna:  tai  wbi<A  Mr.  I'enilgton 
sayn  be  found  oat  nbont  tilts  tranasctlon: 
"Abuat  two  and  a  half  or  three  yean  ago 
I  asked  the  secretary  of  tbe  company  to 
give  me  a  balance  sheet  showing  the  aftalm 
of  the  company  In  f^lL  I  bad  not  had  any, 
and  I  was  net  posted  with  regards  to  the 
affairs  of  tbe  o(nnpany,'and  I  wanted  to  see 
what  we  were  doing.  Mr.  Richards  then 
caiue  to  my  office,  1  think,  and  be  ttdd  me 
aboot  the  edstence  this  note  of  1886,  and 
I  was  very  much  surprised  about  It,  as  Z 
didn't  flilnk  we  owed  anybody  anything.  We 
had  borrowed  a  large  amount  from  the  Fire- 
men's Fund  in  San  Francisco  in  1S81,  I 
think,  and  paid  vlt  tbe  debts  of  the  oompany. 
We  had  paid  the  Bank  at  San  Jose  a  large 
sum,  and  we  also  paid  some  debbi  In  town 
here,  and  the  current  receipts  of  tbe  oom- 
pany were  saffldaat  to  pay  the  Interest  on 
tbe  debt  and  any  other  Indebte^ess.  So  I 
was  surprised  to  find  a  note  against  ua  m 
fiivor  of  Mr.  Wright;  but  Mr.  EUcbards  said 
that  was  the  waj  It  stood.  I  then  found 
out  tbat  the  interest  bad  been  paid  to  Mr. 
Wright  by  the  secretary,  and  charged  to  Mr. 


Helm,  for  a  number  of  years,  and  of  coarse 

1  wos  very  much  sm-prlued  to  tfee  tlutt«  b«t 
1  finally  got  to  the  bottom  of  the  utCatr.  A 
few  days  after  that  I  met  Mr.  Wright,  and 
I  found  that  he  owed  the  company  tot  wa- 
ter six  or  lieven  hmidi'cd  doUara,  and  Helm 
had  explained  to  me  that  Wright's  water 
bill  had  not  been  collected  because  Wright 
insisted  that  he  had  a  nots  against  him  per- 
sonally. However,  when  I  met  Mr.  Wright, 
I  said  to  him,  'You  owe  this  money  to  the 
company,  and  I  want  you  to  pay  It;'  and  he 
said  that  Helm  owed  him,  and  I  said  that  I 
could  not  help  that,  tbat  the  company  did 
not  owe  him  anj'thlng,  and  I  told  him  he 
must  pay  his  water  bill.  I  said,  'You  must 
pay  us  this  bill,  as  we  owe  m(mey  ourselves.* 
Then  the  conversaticm  returned  to  the  $2,- 
000  note,  and  I  sold  to  him,  'You  loaned  that 
money  to  Helm,  and  we  will  not  pay  It,  as 
ws  don't  owe  It'  I  went  to  the  secretary 
and  told  him  not  to  pay  any  more  money  to 
Mr.  Wright  for  Mr.  Helm  or  for  anybody 
else." 

To  repeat  In  part,  Mr.  Wright  emphatic- 
ally denies  tbat  he  ever  had  any  such  gud- 
vei'satlon  as  testified  to  by  Mr.  Helm  in  re- 
lation to  tbe  note  of  1879.  Ho  also  denies 
that  Mr.  Yemigton,  In  bis  conversation  with 
him.  denied  but  what  the  company  owed  tbe 
money  to  blm,  bat  Yemigton  complained 
about  the  amount  of  Intwest  the  company 
bad  paid  on  the  note.  In  tbds  respect  the 
testimony  Is  oonfllcting.  It  la  conceded  that 
there  was  no  order  or  resolution  made  or  en- 
tered at  any  time  auUMctadng  Ibe  offices  of 
the  oompany,  or  any  one  of  them,  to  execute 
the  notes  of  1879  or  1886  In  renewal  of  the 
note  of  1875.  Tbe  appellants  ccntend  and 
take  the  position  that  it  vroM  not  necessary 
fbr  tbe  trustees  of  Ibe  oorpwation  to  have 
met  and  passed  a  reeoIatliMi  or  ord«  anthw- 
Izlng  the  president  and  secretary,  or  either  at 
them,  to  execute  and  ddirer  the  notes  at 
1879  and  1886  in  renewal  Of  tbe  note  of  1876 
w  that  at  1879  In  aeHex  to  make  them  cor- 
piKution  notes,  and  binding  upon  the  anrpo- 
ration;  and  tai  support  of  tbeir  poslUon  tb^ 
argue  (1)  that  the  president  and  setoretary 
were  a  majtHlly  at  the  board  of  trnstees. 
therefore  It  woidd  be  useless  for  them  to 
cell  a  meeting  of  tbe  trustees  mer^  for  the 
purpose  of  adc^tii^  a  resohrifon  and  spread- 
ing it  upon  the  minutes*  antfaorbdng  them- 
selves to  renew  the  notes;  Gi)  that  tbe  cor- 
pcoratlon.  having  Oe  use  of  the  money,  is 
sow  estopped  to  doiy  the  Indebtedness;  and 
&)  tbat  the  stodcbolderB,  liaving  an  oppor- 
tunity to  Inform  themselves  as  to  the  lia- 
bilities tbe  company  frcon  the  balance 
sheets,  thi^  cannot  now  be  beard  to  say  that 
they  had  not  been  Informed  as  to  this  por^ 
ticolar  note. 

A  corporation  Is  on  artifidal  person,  cre- 
ated by  the  statutes  of  tbe  different  states, 
and  is  vested  wltti  the  power  and  capacity 
to  make  contracts  within  the  scope  of  the 
powers  conferred  upon  It  by  the  act  of  In- 


Digitized  by 


884 


PACIFIC  REPORTER,  ToL.  34. 


eorpMmtlon  and  the  by-laws  which  the  or- 
gantem  thereof  may  see  fit  to  adopt  for  the 
goremment  of  Uie  corporation  and  Its  offi- 
cers. College  T.  Woodward,  4  Wheat  636; 
Bank  t.  Billings,  4  Pet  661.  Ang^  &  Amee, 
treating  of  private  corporations,  and  of  what 
acts  are  necessary  to  create  and  constitute 
a  corporation,  and  of  its  acti<His,  powers, 
etc.,  at  section  110  say.  among  tfther 
things:  (5)  "To  make  by-laws,  which  are 
considered  as  private  statutes  for  the  gov- 
ernment of  the  corporate  body."  In  2  Kent, 
Comm.  (18th  Ed.)  p.  300,  It  Is  said:  "Where 
a  corporation  was  created  for  the  purposes 
of  trade,  it  resulted  necessarily  that  they 
must  have  power  to  accept  bills  and  Issue 
notes.  But  if  a  company  be  formed,  not  for 
the  purpose  of  trade,  but  for  other  purposes, 
as,  for  instance,  to  supply  water,  the  nature 
of  their  business  does  not  raise  a  necessary 
Implication  that  they  should  have  power  to 
maltc  notes  and  Issue  bills;  and  It  seems  to 
be  doubted  whether  there  must  not  be  an 
express  authority  to  enable  them  to  do' It 
The  acts  of  corporation  agents  are  construed 
with  equal  strictness,  and  it  Is  the  doctrine 
fh&t,'  though  a  deed  be  signed  by  the  presi- 
dent and  cashier  of  a  corporation,  and  be 
sealed  with  its  corporate  seal,  yet  the  courts 
may  lixtk  beyond  the  seal,  and.  If  It  be  af- 
fixed without  &e  authority  of  the  directors, 
and  tbat  fact  be  made  affirmatively  to  ajr- 
pear,  the  Instrument  Is  null  and  void."  It 
was  the  rale  of  dedstona  In  years  gone  by 
that  corporations  could  only  be  held  re^on- 
slbte  for  their  contracts  and  agreemoitB  made 
under  seaL  lUs  was  before  the  modern 
era  of  trade  and  commerce,  which  has  given 
blrOi  to  CMporatltHis  organized  for  the  pur^ 
poses  of  canrylng  cm  and  enga^ng  In  all 
branches  of  bnalness,  trades,  and  specula- 
tiona,  and  as  a  rule  are  Incorporated  under 
a  general  lav  of  Oie  state,  and.  If  not  pro- 
hibited by  statnte  or  by  its  by-laws,  and  the 
nature  of  Its  bnshwss  is  such  as  to-  r^der 
the  borrowing  at  mon^  necessary  for  tbe 
pmpose  at  aeoompllshtng  Uie  object  tor 
which  it  was  incorporated,  courts  have  vbo- 
ally  held  tbat  ttiey  would  Imply  In  tlie  ear- 
poratlon,  and  those  who  had  control  of  its 
affairs,  who  were,  according  to  the  provi- 
sions of  Its  charter  carrying  on  the  corporate 
concerns,  an  authority  to  borrow  money  for 
Hie  use  ot  the  corporation  to  cany  Into  ef- 
fect Hie  purposes  for  wbldi  It  was  organized, 
and  without  vrtildi  It  could  not  snbsiat. 
Ketchnm  v.  City  of  Buffalo,  14  N.  T.  S03. 
and  cases  dted;  BockweU  t.  Bank,  IS  Wis. 
665.  The  Carson  Water  Company  was  or^ 
ganized  for  the  purpose  of  pnrciiaslng  and 
laying  In  place  vat»  ptpe^  and  keeping  and 
malntalnlngsnch  pipes,  leadlngto  and  tiirough 
the  town  of  Carson  Cl^,  and  elsewhere  In 
tho  coon^  of  Ormshy,  state  of  Nevada,  for 
the  purpose  of  si^plylDg  the  people  of  tiie 
aforesaid  town  and  omers  with  water,  and 
for  the  purpose  of  acquiring  sucti  real  and 
personal  property  as  might  be  necessary  (Or 


the  purposes  aljove  mentioned.  Tbe 
of  tiie  company  were  to  be  managed  b] 
trustees,  and  its  principal  place  of  be 
was  to  be  Carson  City,  Nev.  There 
provision  in  the  articles  of  lncoriK>ratJ( 
In  the  by-laws  that  would  Indicate  th 
corporation,  or  any  officer  thereof,  w 
thorlzed  to  borrow  money  or  execute 
nor  Is  there  anytiiing  therein  contained 
which  we  could  Infer  that  such  a  po' 
vested  in  the  president  and  secretary 
company,  without  first  bdng  autborii 
to  do  by  the  board  of  trustees.  The 
dent  of  the  Carson  Water  Company 
preside  at  all  meetings  of  the  board  o: 
tees,  and  call  8i)eclal  meetings  at  such 
as  he  may  deem  necessaty  for  the  1e 
of  the  company.  Hie  secretary  of  the 
pany  shall  keep  a  record  book.  In  whi 
shall  transcribe  the  proceedings  of  all 
Ings,  and  issue  stock,  and  keep  a  list  < 
names  of  persons  from  and  to  whom 
Is  transferred.  Before  a  corporation  t 
held  responsible  for  the  contracts  of  ii 
cers  or  its  agents,  it  must  affirmative 
pear  that  the  officer  or  agent  was  auth 
to  enter  Into  the  contract  by  the  con: 
or  that  the  company  received  the  Ix 
derived  from  the  transaction;  nor  la 
anything  In  the  record  to  indicate  that 
was  a  recognized  course  of  dealings  wl 
these  officers  were  held  out  as  poss 
any  such  power;  but,  upon  the  contrar; 
Teraigton  testified  "that  when  the  ooi 
had  to  borrow  money  they  always  I 
meeting,  and  discussed  tbe  advlsabll! 
doing  so,  and.  If  agreed  upon,  would 
authorize  the  officers  to  execute  the  pa 
When  It  is  within  the  Implied  powen 
corporation  to  borrow  money,  ex  ecu  t 
put  In  circulation  negotiable  paper, 
where  thaw  te  evidence  that  In  the  < 
of  its  busfnesB  It  has  been  In  the  ha 
executing  and  drcnlating  Its  note  ma 
Its  officers,  and  tUs  mode  of  raising  i 
has  bem  recognized  the  corporati 
such  esse  a  note,  so  Indorsed  tbe  1 
officers,  would  be  hOld  JUitdbig  upon.  It 
In  Uie  bands  of  a  bona  fide  bolder;  tmt 
incidental  powers  are  not  to  be  U^l 
f erred,  nor  are  the  officoa  authorized 
beyond  the  Instructions  given  ttiem  I 
board  of  trustees  or  Ibose  contained  { 
by-laws. 

In  tbe  view  we  take  of  the  case.  It 
necessary  for  us  to  review  the  tetcta 
latlon  to  ttie  giving  of  tbe  note  of 
If  Wright  purchased  the  Wsrren  no 
did  so  at  the  earnest  soU<dtatlon  o 
Rice,  one  of  tbe  trustees;  and  If  ft 
vanced  tbe  m<»iey  of  the  company 
tire  the  Wnrrm  note,  the  company  hi 
use  of  the  mon^,  and  the  transaction,  1 
ever  way  It  may  have  been,  was  aftw 
ratified  by  the  board  <^  tnisteea  See 
Lumber  Co;,  59  Cal.  23.  The  renewal 
note  of  1875  by  the  note  given  in  1S79  1 
on  a  different  footing.  Hiere  is  noth 


Digitized  by 


EDWABDS  c.  OABSOK  WATER  00. 


881 


the  records  of  title  proceedings  of  tbe  board 
of  trustees  showing  or  tending  to  show  that 
the  ofBcera  of  the  company  were  authorized 
or  tnstracted  to  renew  the  note.  But  it  in 
not  denied  hut  what  the  company  owed  the 
mcmey  at  tbe  date  of  tbe  r^ewal  in  1879, 
and  courts  have  usually  held  that  a  contract 
entered  Into  by  a  corporation  or  its  officers 
may  not  be  within  the  scope  of  the  powers 
CMiferred  upon  it  by  its  charter  or  by-laws, 
yet  if  tbe  corporation  receives  the  braieflt 
therefrom  In  money  It  will  not  be  allowed 
to  deny  the  indebtedness  on  tbe  ground  tiiat 
Its  officMTi  were  not  empowered  to  make 
the  contract.  Union  Gold  Mln.  Co.  v.  Rocky 
Mt.  Nat.  Bank,  2  Colo.  260;  Bradley  v.  Bal- 
lard. 56  lU.  413,  419;  Arms  Co.  v.  Barlow, 
63  N.  Y.  69.  There  is  also  an  Increase  in 
the  rate  of  interest  mentioned  in  the  note 
of  1879  over  that  of  1875.  In  the  resolution 
passed  by  tbe  board  of  trustees  on  the  2d 
day  of  August,  1875,  authortzing  the  execut- 
ing of  the  note  of  that  date,  the  rate  of  In- 
terest was  fixed  at  H4  per  ceat  per  month. 
By  the  one  made  in  1879,  without  any  authori- 
ty whatever,  interest  was  provided  to  be 
paid  at  the  rate  of  1^  per  cent,  per  month. 
The  r«iewal  of  the  note  of  1886  does  not 
come  within  either  of  the  above-mentioned 
rules  In  this:  there  was  no  order  or  resolu- 
tion of  the  board  ot  trustees,  nor  a  majority 
thereof,  anthorlEtng  the  president  and  sec- 
retary to  execute  the  note.  The  renewal  of 
the  note  must  be  considered  in  cwmection 
with  the  powers  and  duties  of  the  officers 
who  renewed  the  same,  the  circumstances 
under  which  It  was  renewed,  and  the  ben- 
efits derived  therefrom  by  the  corporation. 
The  evldoice  In  the  case,  as  It  now  stands, 
is  such  as  to  show  that  the  president  of  the 
company  has  made  use  <^  his  official  posi- 
tion to  secure  to  himself  the  use  of  money, 
by  Issuing  what  purported  to  be  the  com- 
pany's note,  without  the  knowledge  or  con- 
sent of  the  board  of  trustees  or  tbe  stock- 
holders of  the  Carson  Water  Company.  Mr. 
Helm  and  Mr.  Yemlgton  testified*  that  In 
1881  the  corporation  bwrowed  a  large  sum 
of  money  to  pay  off  tiie  outstanding  indebt- 
edness of  the  company,  including  the  $2,000 
due  Mr.  Wright  on  the  1879  note.  Mr.  Helm 
testified  tlut  he  had  the  check  to  pay  the 
Wright  note,  and  went  to  the  bank  of  Wells, 
Fargo  &  Co.  with  Mr.  Wright  to  pay  it.  and 
while  there  had  the  conversation  with  Mr. 
Wright  as  testified  to  above;  and,  if  the 
sr.  me  is  to  be  taken  as  true,  Helm  Induced 
Wriglit  to  let  him  retain  the  money  that  had 
been  intrusted  to  Helm  by  the  ctHnpany  to 
pay  off  the  Wilght  note  of  1879,  which 
Helm  says  he  did  use  for  his  Individual 
benefit  In  paying  off  his  own  debts  with  some, 
and  purchased  stock  with  the  balance.  The 
corporation  not  owing  Wright  at  the  time 
of  the  renewal  of  the  note  of  1886,  and  Mr. 
Helm  Instructing  the  secretary  to  charge  the 
Interest  thereafter  paid  on  the  Wright  note 
to  bis  individual  account,  supports  fh»  atat%- 
T.S4P.D0.4— 25 


ment  of  Helm;  and  the  fact  that  the  secre- 
tary drew  the  checks  thereafter  "payable  to 
the  order  of  8.  C.  Wright  oa  account  of  A 
Helm"  was  a  notice  to  Wright,  and  he 
should  have  Inquired  Into  the  cause  of  fbft 
change  of  payment  of  Interest  from  the  name 
of  the  company  to  that  of  A.  H^m  if  the 
statement  ot  A  Helm  was  not  correct  In 
answer  to  a  question  asked  Helm,  "Who 
was  present  when  this  conversation  took  place 
between  yourself  and  Mr.  Wright  In  the 
bank?"  he  answered:  "Nobody  was  pres- 
ent I  took  pains  not  to  say  anything  when 
anybody  was  around,  as  I  didn't  care  to 
expose  my  condition  at  that  time."  The  inva- 
lidity of  the  note  of  1880  springs— First, 
from  issuing  the  same  withont  being  authw- 
teed  so  to  do  bj'  the  board  of  trustees;  sec- 
ond, the  corporation  was  not  indebted  to 
Wright  at  the  time  of  the  giving  of  the 
note,  and  the  same  was  given  without  any 
consideration  being  received  by  the  corpora- 
tion. It  was  not  sufficient  In  this  action  for 
the  plaintiff  to  say,  "I  supposed  It  was  all 
right,  and  the  officers  had  authority  to  renew 
the  note."  Persons  dealing  with  cwporatlons 
are  chai^eable  with  notice  of  the  extent  of 
the  agent's  powers,  and  Wright  was  bound 
to  know  that  Helm  and  Rlcbaids  could  not 
act  beyond  the  powers  vested  In  them  by 
tbe  board  of  trustees,  and  the  by-laws. 
Mecfaem,  Ag.  S  276;  1  Pars.  Cont  40-42; 
Smith  r.  Association,  12  Daly,  306;  Mining 
Co.  V.  Fraser,  <OoIo.  App.)  29  Pac  Rep.  668; 
Owhigs  V.  Hull.  9  Pet  628.  The  action  of 
Helm  in  drawing  up  the  note  of  1886,  and 
signing  the  same  as  president  of  the  Gar- 
son  Water  Company,  and  inducing  the  sec- 
retary to  sign  the  same,  giving  as  his  rea- 
son for  such  request  that  there  was  to  be 
a  reduction  In  the  rate  of  interest  was  in 
excess  of  their  powers.  Instead  of  acting 
tor  the  corporation,  they  executed  a  note 
pnrpwting  to  be  a  valid  obligation  to  tbe 
company,  when  In  fact  It  was  to  secure  the 
individual  indebtedness  of  its  president  for 
money  which  the  corporation  had  Intrusted 
to  him  to  pay  its  debts,  and  whi(4i  be 
testifies  he  was  permitted  to  retain  to  his 
own  use,  with  the  knowledge  and  consent 
of  the  debtor,  Wright  Under  such  circum- 
stances, at  the  time  of  the  giving  of  the 
note  ot  1886,  Hdm  was  acting  for  himself, 
and  he  was  not,  with  resi>ect  to  the  trans- 
action, an  agoit  at  all;  and  the  corpora- 
tion is  not,  as  to  that  matter,  bound  by  his 
acts,  nor  Is  it  diaiseable  with  his  know^ 
edge. 

In  the  case  of  Fr^el  v.  Hudson,  82  Ala. 
162,  2  South.  Kep.  758,  SomerviUe,  J.,  In 
speaking  of  the  general  rule  that  the  knowl- 
edge of  the  Agait  must  be  Imputed  to  the 
principal,  said:  "It  has  no  application,  how- 
ever, to  a  case  where  the  agent  acts  for  him- 
self, In  his  own  Interest,  and  adversely  to 
that  ot  his  principal.  His  adversary  duu^ 
acter  and  antagonistic  tntensta  take  bin 
out  of  tbe  <^ratlc«i  of  the  general  nilev  tor 
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two  reejsooa:  First,  &at  be  wtU  very  likely, 
In  such  cue,  act  tor  himself,  rather  than  for 
hla  princdpal;  aad,  secoodly,  he  wlU  not  be 
Ukdy  to  communicate  to  tbe  principal  a  fact 
which  he  1b  interested  In  concealing.  It 
would  be  both  unjust  and  unreasonable  to 
Impute  notice  mere  con»tructlon  under 
such  drcumstonoes,  and  such  Is  the  estab- 
lished rule  of  law  upon  this  subject" 
Mechem,  Ag.  |  723;  An«.  &  A.  C<Hnp.  H  308, 
809.  It  is  a  cardinal  principle  In  the  law 
of  agency  that  the  powers  of  the  agent  are 
to  be  exercised  for  the  benefit  of  the  prin- 
cipal, and  not  for  the  agent  or  third  parties, 
and  a  person  dealing  with  <»ke  whom  they 
know  to  be  an  agent,  and  to  be  ezerdalng 
his  authorlfy  tor  his  own  benefit,  acquires 
no  rtghts  against  the  principal  In  the  trana- 
actJon.  Such  transactions  are  usually  spoken 
of  by  the  courts  aa  fraudulent,  because  dr^ 
cumstances  known  to  both  parties  make  the 
contract  or  agreement  absolutdy  void. 
Mechem,  Ag.  IS  787,  798.  It  Is  a  well-so^ 
tied  rule  In  equity  that,  when  the  relation- 
ship of  ivlndpal  and  agent  exists,  the  agent 
will  not  be  i>ermltted  to  make  use  of  his  posi- 
tion for  his  own  personal  Interests.  This 
rule  is  strict  In  Its  reqoiremaits,  and  In- 
flexible In  its  operation.  It  extends  to  aH 
transactions  where  the  agent's  personal  in- 
terests may  be  twonght  Into  confitct  with  his 
acts  In  the  fiduciary  capacity;  and  it  is  Im- 
material as  to  whether  there  was  fraud,  or 
as  to  whether  the  transaction  was  entered 
Into  with  the  best  of  intentlcma.  When  the 
possibility  of  a  conflict  exists,  there  Is  the 
flang«r  to  be  guarded  against  by  the  abstriate- 
ness  of  the  rula  It  is  a  violation  of  duty 
for  any  officer  of  a  corporation  to  enter  In- 
to ft  contract  with  himself,  or  to  so  manage 
the  affairs  of  the  company  as  to  enrich  him- 
self at  the  expense  of  the  Moc^olders. 
Pomeroy,  in  his  woik  on  E*qnity  Jurlspm- 
dence^  (volume  2,  i  9Ei9,)  says:  "The  under- 
lying thought  is  that  an  agent  should  not 
unite  his  personal  and  hla  representative 
diaracters  In  the  same  ttonaaeUon;  and 
equity  will  not  permit  him  to  be  exposed  to 
tile  temptation,  or  brought  into  a  situation 
where  his  own  personal  interest  conflicts 
with  the  Interest  of  his  principal,  and  with 
^e  duties  which  he  owes  to  his  principal." 
See,  also,  sections  1060, 1051,  and  notes  there- 
in referred  to.  1  Beach,  Prlv.  Corp.  H  2S8, 
240,  et  seq.;  Pickett  v.  School  Dist,  2Q  Wla 
553.  In  the  case  of  People  v.  Township 
Board  of  OverysseJ,  11  Mich.  225,  the  court 
said:  "So  careful  is  the  law  In  guarding 
against  the  abuse  of  fiduciary  relations,  that 
It  will  not  permit  an  agent  to  act  for  him- 
self and  his  principal  in  the  same  transac- 
tion, as  to  buy  of  himself,  as  agent,  the 
property  of  bis  principal,  or  the  like.  All 
such  transactions  ore  void,  as  It  respects 
his  principal,  unlefis  ratified  by  him  with  full 
knowledge  of  all  the  circumstaucea."  2 
Kield,  Briefs,  |  198.  A  corporate  body  can 
mly  act  by  agents,  and  the  dlrer^to^8  or  trus- 


tees of  a  corporation  occupy  a  poslti 
the  highest  trust  and  oonfldenca  Tl 
most  good  faith. Is  required  in  the  cs 
of  the  powers  omferred  nptm  them, 
have  no  right,  under  any  clrcnmstanc 
use  their  official  position  for  their  own 
fit  or  profit,  ch:  for  tlie  benefit  of  an; 
except  the  corporation.  This  Is  <Hie  < 
reasons  given  why  an  officer  has  no 
nor  authority  to  vote  upoa  or  reprcaei 
corporation  In  a  tmnsaction  in  which 
personally  Interested  In  obtaining  a 
vantage  at  the  expense  of  the  other 
holders.  Theref(»-e,  If  the  testimony  of 
be  true,  the  company  did  not  owe  V 
any  money  in  1886,  when  the  note 
givesi,  but  Helm  did;  and,  If  such  wi 
case,  then  the  Information  given  bf 
to  lUdliards,  upon  requesting  him  to 
the  note,  as  the  Intmst  was  to  be  ret 
was  mlakadlng,  and  not  in  accordance 
the  ^ts  In  the  case.  Under  such  d 
stances,  the  signing  of  the  note  cano 
deemed  a  corporate  act,  for  the  acts  o 
cers  of  corporatiwis  are  to  be  teste 
the  principles  of  the  law  ot  agency;  a 
agent  wiwtsoever  can  bind  the  oorpw 
if  sudt  agent  fails  to  act  in  accordance 
the  purposes  and  cribjects  of  the  corpor 
and  within  the  scope  of  his  authority, 
don  Mill  Co.  V.  Lyndon  Uteraiy  &  Bl 
Inst,  (Vt.)  22  AtL  Bep.  576;  Beynol 
Henry  Const  Ca  t.  PoUee  Jury,  (U 
South.  Rep.  288;  BCinsr  t.  loe  Co.,  Q 
53  N.  W.  Bep.  222;  Jobnsoo  t.  Signs 
(N.  Y.  App.)  29  N.  B.  Bep.  966;  Ang. 
Corp.  i  291;  Dispatch  Line  of  F»cfcc 
Bellamy  ManuTg  Co.,  12  N.  H.  2S1; 
man  v.  Insurance  Co.,  92  U.  8.  16i;  Ne 
V.  Campbell  (Sup.)  20  N.  Z.  Sxipp. 
Field.  Corp.  I  271. 

In  the  case  of  Goal  Co.  t.  Lotsp^ch. 
20  S.  W.  Bep.  878,  the  presldait  of  the 
pany  entered  Into  a  omtract  with  w 
the  stockboldars  to  deliver  to  him  a  q 
ly  of  coal,  the  pay  thamfor  to  be  ■] 
<»i  the  payment  of  tbs  Indivldnal  tndi 
ness  of  the  juresldent  to  tiia  stoAho 
In  an  action  by  the  ^alntlfl  to  enforc 
contract  and  be  permitted  to  apply  the 
of  the  coal  <m  the  debt,  in  passing  npoi 
questlw  the  court  uld:  "The  pleadin 
not  present  the  question  of  fraud  by 
of  defense,  but  neverthdess,  in  const 
a  cMitract  made  twtween  officers  of  i 
poration,  by  which  a  corporate  liabil 
attempted  to  be  created  to  the  one  offl< 
the  other,  that  constrnction  should  be  i 
on  Its  terms  most  favorable  to  tiie  coi 
tion;  and  particularly  when  tbe  great  v 
of  the  evldmce.  and  In  fact  all  of  ft,  > 
that  corporate  property  was  being  use 
reason  of  this  contract,  to  pay  an  ludl^ 
debt  of  one  director  to  the  other."  I 
case  of  Hardin  v.  Constrnction  Co.,  78 
729,  43  N.  W.  Rep.  548,  the  board  of  din 
authorised  the  officers  of  the  compai 
axecnte  a  note  for  99,000,  and  a  chattel 
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Knge  upon  tlw  rolUns  stock  of  the  company 
to  secure  the  parment  of  tbe  same.  The 
t^cers  executed  the  note  and  mortgage  and 
stipulated  therein  tar  attomcr'a  fees  In  case 
of  salt  for  tbe  collection  of  the  same.  TtiB 
plaintiffs  commenced  suit  to  focedose  tbe 
nuHtgage.  Tbe  district  court  refused  to  at 
low  attonugr'a  fees,  and  the  plaintiffs  ap- 
pealed. Id  passing  on  tbis  queatiim,  tbe 
supreme  court  said:  "Tbls  was  an  explicit 
directlDn  to  execute  a  note  fw  |9,000  and 
tntwest,  and  no  mora  Tbe  company  did  not, 
by  any  official  action*  authorize  the  execu- 
tion of  a  note  in  any  amount  exceeding  said 
snm  In  any  evmt  We  think  tbe  court  cor- 
rectly bdd  that  tbe  measure  of  liability 
was  19,000  and  Interest"  Pacific  R.  M.  Go. 
T.  Dayton  8.  &  O.  R.  Sy.  Oo.,  7  Sawy.  61.  6 
Fed.  Rep.  852.  In  the  case  of  New  York 
Iron  Mine  t.  Negaunee  Bank,  39  Mich.  648. 
Judge  Oooley,  In  speaking  of  tbe  powers  of 
coTporationa  and  agents  to  borrow  money 
Issuing  notes,  at  page  691  says:  "It  Is  not 
disputed  the  defmse  that  tbe  corpora- 
tion, as  such,  had  power  to  make  tbe  notes 
In  snlt  Tbe  question  was  whether  It  bad 
in  any  manner  delegated  that  power  to  Wet- 
more.  We  cannot  agree  with  the  plaintiff 
that  the  mere  appointment  of  a  general 
agent  confm  any  su^  power."  In  McCul- 
longh  T.  Mobs,  B  Denlo,  667,  the  subject  re- 
celred  careful  attention,  and  it  was  held 
that  the  president  and  secretary  of  a  min- 
ing company,  without  being  authorized  by 
tbe  board  of  dlreetcvs  so  to  do,  could  not 
bind  the  cwpcwatlon  b7  a  note  made  In  Its 
name.  Murray  v.  East  India  Co.,  5  Barn.  & 
Aid.  204;  Benedict  t.  Lansing  5  Denlo,  283; 
and  Tbe  Floyd  Acceptances,  7  Wall.  666,— urc 
anthwlties  In  support  of  tbe  Tiew.  nie 
plaintiff,  then,  cannot  rest  its  case  on  the 
imi^ied  authority  of  tbe  general  agent  Tbe 
Issuing  of  promissory  notes  is  not  a  power 
necessarily  incident  to  the  conduct  of  tbe 
business  of  mining,  and  it  Is  so  susceptible 
of  abuse  to  the  Injury,  and,  indeed,  to  the 
utter  destruction,  of  a  corpwatlon,  that  It 
la  wls^  left  by  tbe  law  to  be  conferred  cr 
or  not  as  the  prudence  of  tbe  board  of 
directors  may  determine."  Judge  McCrary, 
In  cbai^ng  the  jury  in  the  case  of  Foster 
T.  Mining  Co.,  17  Fed.  Rep.  130,  said:  "Up- 
on the  first  question,— as  to  whether  this 
ta  the  note  of  the  defendant  corporation,— 
that  is  to  be  determined  upon  the  question 
whether  tbe  person  who  executed  the  note 
on  behalf  of  tbe  corp<mtIoD,  Mr.  Penn,  the 
treasurer  of  tbe  company,  was  authorized 
to  execute  such  an  Instrument  The  law 
upon  this  subject  is  that  tbe  authority  Is  not 
presumed  from  the  mere  fact  that  tbe  per- 
son assumed  the  right  to  give  a  note  In  the 
name  of  tbe  corporation.  A  corporation  is 
an  artificial  person,  which  must  act  wltbln 
cotaln  limits.  It  differs  from  a  natural 
person.  If  an  Individual  glres  bis  note.  It 
to  not  neccaaary  to  prore  ai^flhlngln  the  way 


of  anthori^;  bat  a  oorpcwaUmi  must  act  1^ 
way  of  agents,  and  tbe  aathority  of  the 
agent  who  acts  for  It  is  not  presumed.  It 
may,  bowevor,  be  shown,  ^ther  by  showing 
an  express  authority,— as,  for  example,  a 
ms(dutlon  of  tbe  board  of  trustees  autborls- 
Ing  a  certain  party  to  execute  a  note  on  be- 
half of  the  corporation,— or  by  a  provision 
<jt  the  constitution  or  by-laws  of  tbe  cor- 
poration authorizing  a  certain  officer  to  ex- 
ecute promissory  notes.  It  might  be  shown 
in  that  way,  but  I  believe  It  Is  not  claimed 
that  tb^e  is  anything  of  this  kind  here. 
It  ma^  also  be  shown  by  the  course  of  deal- 
ings of  tbe  corporations,  and  by  facts  and 
circumstances  which  are  sufficient  In  tbe 
judgment  of  the  Jury,  to  show  that  the  party 
who  executed  the  note  bad  the  authority. 
If  It  was  tbe  custom  of  this  corporation  to 
permit  tbe  treasurer  to  execute  Its  promis- 
sory notes,  and  if  he  was  In  tbe  habit  of  do- 
ing so,  with  the  knowledge  of  the  trustees  or 
of  the  corporation,  which  means,  of  course, 
the  trustees,  they  had,  by  recognizing  that 
custom,  and  acting  upon  It  themselves  be- 
come bound  by  It  and  especially  If  they 
received  tbe  ben^ts  of  transactions  of  this 
sort,  which  they  permitted  tbe  treasurer  to 
entv  into.  It  Is  only,  therefore,  necessary 
tat  you.  In  considering  this  branch  at  the 
defense,  to  inquire  whether  the  evidence 
bexe  establishee  the  fact  that  Mr.  Penn, 
the  treasurer,  was  in  tbe  habit  of  acting  for 
and  on  behalf  of  tbe  corporation  In  executing 
promissory  notes  and  otho*  instruments  of 
like  character,  and  whether  tbe  corporation 
was  aware  of  that  fact  and  made  no  objec- 
tions to  it  If  you  find  tbis  to  be  so,  then 
you  will  come  to  the  conclusion  that  tbe  note 
vras  executed  by  tbe  corporation,  and  yon 
will  proceed  then  to  the  other  question; 
that  Is,  whether  the  corporation  was  indebted 
to  Mrs.  Foster  In  tbe  amount  of  money  for 
which  this  note  was  glvoi."  In  the  case  at 
bar  It  was  necessary  for  the  plaintiffs  to 
prove  that  the  president  and  secretary  were 
authorized  by  the  board  of  trustees  to  re- 
new tbe  note  in  1886,  or  that  it  had  been  tbe 
custom  of  tbe  company  to  transact  business 
in  that  way,  and  that  the  trustees  were 
knowing  to  the  fact  and  acquiesced  in  such 
procedure.  It  was  also  a  question  of  fact  to 
be  determined  from  tbe  evidence  as  to 
whether  the  Oarson  Water  Company  owed 
S.  O.  Wright  the  sum  of  $2,000  when  tbe 
note  of  1SS6  was  executed,  or  was  It  tbe 
Ittdlvidnal  Indebtedness  of  A.  Helm?  If  the 
president  and  secretary  of  tbe  Carson  Water 
Company  did  not  have  the  power  to  borrow 
money  and  execute  a  note  In  the  first  In- 
stance without  being  authorized  so  to  do  by  the 
board  of  trustees,— which  we  think  tbey  did 
not— they  did  not  possess  the  power  to  renew 
the  same  without  authority  from  the  board 
BO  to  do;  for  when  tbe  adoption  of  any  par- 
ticular form  at  mode  Is  necessary  to  conf^ 
authority  upon  agents  of  corp<aftttons  In 


Digitized  by 


888 


PACIFIO  BEPOBTEB,yOL.84. 


the  first  Instance^  there  can  be  no  ratifica- 
tion except  In  tbe  same  manner,  or  It  ahould 
be  made  to  appear  that  the  company  was 
In  tbe  habit  of  Issuing  promissory  notes 
without  Budi  authorl£atl<».  In  order  to  hold 
the  corporation  respon^ble  upon  the  note  of 
1886,  It  was  necessary  to  show  that  tbe 
officers  bad  antbtnrlty  to  imew  the  same, 
or  that  the  company  had  at  that  time  the 
use  of  the  money.  Middlesex  County  Bank 
T.  Hlrsch  Bros.  Tene«  Manuf  v  Co..  (City  Ot 
M.  T.)  4  N.  T.  Supp.  88K. 

Plaintiffs  contend  that  the  action  of  tbe 
president  and  secretary  In  oecutlng  the 
note  of  1886  has  been  ratlfled  by  the  de- 
fendant 1^  reason  of  Its  having  paid  the 
Interest  becoming  due  each  month  from 
1886  until  1S88.  We  do  not  think  that  the 
evidence  supports  the  plaintiffs*  conten- 
tion. Mr.  Hdm.  the  president,  and  Mr. 
Richards,  the  secretary,  tesdfled  that  tbe 
Inta^  was  paid  by  Helm  from  1881  tmtU 
Ibe  paymmt  of  Interest  was  disconflnned, 
in  1889.  True  It  Is  that  it  was  paid  by  com- 
pany's cheiUc,  but  always  on  account  of  A. 
Helm;  and.  as  we  understand  the  evi- 
dence, the  amounts  were  charged  agidnst 
Helm's  private  account  on  the  books  of 
the  company.  Mr.  Helm  says:  "No  mem- 
bar  of  the  company  knew  anything  about 
this  transaction  with  Wright  exe^t  my- 
■elt"  Mr.  Richards  says:  "I  knew  nothing 
about  the  giving  of  the  note  of  1886,  <x 
why  It  was  given,  except  as  Helm  told  me 
It  was  to  secure  a  reductltm  In  the  rate 
«f  Intraest;  and  at  Helm's  request  I 
signed  It"  Mr.  Temlgbon  testified  "t2iat 
he  was  a  trustee  of  the  company  teom  1877 
until  1888,  when  he  was  elected  president 
He  was  the  owner  of  two-thirds  of  the 
stook,  and  nevw  knew  of  the  radstence 
of  the  note  untU  after  his  election  as 
president  in  1S8D.  As  aooa  as  be  beard 
et  the  existence  of  tbe  note^  be  sent  tor 
Helm,  tbe  former  iwesident  and  Richards, 
tbe  secretary,  and.  after  being  Informed 
by  them  as  to  how  the  note  of  1886  was 
executed,  he  wait  and  saw  Mr.  Wrli^t 
and  Informed  him  ^t  it  was  not  the 
company's  note,  and  that  the  company 
would  not  pay  1^  and  Instructed  Richards, 
the  secretary,  not  to  pay  any  more  in- 
terest on  the  not&"  There  la  no  testimony 
In  tbe  transcript  from  which  we  oould 
infer  that  the  corporation  had  the  use  of 
or  recdved  any  benefit  from  the  Wright 
money  after  1881.  Under  these  circum- 
stances, the  making  of  the  note  1886 
should  not  be  held  to  be  a  conwrate  act 
Graft  V.  Railroad  Co..  160  Mass.  208,  22 
N.  B.  Rep.  920;  First  Nat  Bank  of  Middle- 
town  V.  Council  Bluffs  City  Water  Wwlu 
Co,  (Sup.)  9  N.  T.  Suppi  860;  Bohn  v. 
Brewery  Co.,  (Com.  PL  N.  Y.)  Id.  614; 
Wahllg  V.  Manufacturing  Co..  (City  Gt  N. 
X.)  Id.  739;  Westervelt  r.  Badde^  66  How. 
Fr.  87a 


With  regard  to  the  question  ot  raJa 
tUm,  It  Is  t»  be  observed  that  lUs  Is 
d.  case,  as  presented  to  us.  in  wMcn 
offlcers  of  a  corporation  have  nceeded 
powers  delisted  to  th«n  by  the  oorpo 
body  In  entoing  into  an  tmanttuwised 
tract  When  tl»  proceeds  of  soCb  n: 
thfulzed  act  have  come  into  tbe 
fendant's  treasmy,  and  had  been  use^ 
the  regular  course  of  Its  buslneas,  ^ 
the  knowledge  of  the  trustees  or  st 
holders,  under  such  drcnmstanoes,  ' 
slight  evidence  would  be  sufficient  to 
tabllsb  the  ocmipany's  liabflity.  Bat  vi 
it  Is  made  to  appear  that  such  maqOior 
contract  was  ratered  Into  Iqr  two  of 
three  trustees,  wlthoat  the  knowledge 
consent  of  the  third,  and  in  tact  <mi 
the  two  who  signed  the  note  not  ki 
lug  the  facts  connected  vrith  such  rote 
and,  as  appears  from  the  evldenoe, 
tar  the  ben^t  of  tbie  corporatfot,  but 
the  Individual  benefit  of  one  of  tlie 
who  signed  ^e  note,  the  ^wperly  of 
third,  or  tb&t  at  tbe  otuer  stoefcluaden 
there  are  any.  ought  not  to  be  held  IL 
on  the  void  contract,  without  It  Is  n 
clear  that  the  third  acquiesced  In  the 
ceedings,  and  ratified  t^e  acts  at  the  o 
two,  after  having  bem  folly  advised  m 
all  the  material  facts  In  the  case, 
given  aa  opportunity  to  act  The  evlde 
In  our  Judgment  la  insufficient  to  sho^ 
subsequent  ratification,  dther  eqtress 
implied.  The  present  and  secretary 
talnly  were  not  oompetoit  to  ratify  t 
own  unanttiOTlKed  acte.  Hotchln  E 
8  Mich.  627;  Dabn^  v.  Stevens,  40  E 
Pr.  344;  Story,  Ag.  I  243;  HoweU  t. 
Grie,  36  Kan.  662,  14  Fac  Bep.  267;  Go 
V.  Scott  12  Allen,  496;  Mallory  v.  Mai 
Wbeder  Go.,  61  Oonn.  141,  28  AtL  1 
708;  Dispatch  Line  of  Packets  v.  BeUi 
UanuTg  Oc,  12  N.  H.  232;  Lyndon 
Go.  V.  Lyndon  Literary  &  BlbUcal  li 
(Vt)  22  AtL  Rep.  677^  Ovrings  T.  Hul 
Pet  629;  Bohm  ▼.  Brewoy  Ok,  (Com. 
N.  T.)  9  N.  Y.  Supp.  616;  Murray  v.  L 
ber  Co.,  143  Mass.  260;  9  N.  B.  Bep.  < 
Fltxhugh  T.  Land  Go.,  81  Tex,  310, 
S.  W.  Rep.  1078;  Bistltutlon  v.  Slacl 
Cnsb.  411. 

The  irikdtttiflB  argue  that  by  reason 
the  fact  that  the  secretary  made  out  st 
ments  showing  Oxe  indebtedneaa  <tf  ttie  c 
pany,  in  which  the  claim  of  Wrl^t  - 
Included,  was  sufficient  notice  from  wl 
the  sto<^olders  could  have  Informed  tb 
sdves  as  to  this  claim;  and,  th^  not  I 
Ing  done  so,  the  company  is  now  bound 
tbe  acts  of  the  officers  who  slffied  the  n 
Mr.  Blchards  testified  that  he  did  make 
statements  of  the  company's  affairs  In  gr 
How  many  or  how  often  such  statemt 
were  made  out  he  does  not  atat^  but 
doea  say  that  he  never  made  out  and  i 
mitted  to  the  board  of  trustees  an  item] 
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iitement,  prior  to  1889,  and  that  the  Wright 
3te  was  nevw  mentioned  at  any  of  the 
leetinga  of  the  board,  to  his  knowledge. 
Te  do  not  think  that  statements  made  out 
1  the  manner  In  which  It  Is  said  they  were 
■ere  sufficient  to  impart  knowledge  to  the 
:ockholden  as  to  who  the  creditors  or  debt- 
■3  of  the  company  were.  As  we  nnder- 
and  the  law  to  be,  It  la  this:  That  before 
a  Individual  or  corporation  can  be  held  to 
nre  ratified  the  unauthorized  acts  of  hla 
:  Its  agents,  every  detail  of  the  transaction 
lUst  hare  been  made  known  to  the  princl- 
il.  If,  after  obtaining  such  knowledge,  the 
rinclpai  falls  to  act,  long  and  continued 
lence  will  be  deemed  an  approval  of  the 
:t,  and  such  ratification  relates  back  and 
equivalent  to  a  prior  authority  to  make 
le  contract  1  Daniel,  Neg.  Inst.  316- 
19;  Stark  Bank  t.  United  States  Pottery 
o.,  84  Vt  146;  Story,  Ag.  I  239;  Bank  t. 
anes,  18  Tex.  816;  Smith  v.  Tracy,  86  N. 
.  82;  Pr«ich  v.  O'Brien,  B2  How.  Pr.  398; 
omba  T.  Scott,  12  Alien,  497.  In  the  case 
r  Mining  Co.  v.  Stevenscm,  5  Nev.  228. 
ewls,  O.  J.,  speaking  for  the  court,  said: 
So,  where  It  Is  sought  to  charge  a  corpora- 
on  with  the  ratification  of  an  unauthorized 
ct  of  an  agent  by  reason  of  its  accept- 
nce  of  some  benefit  or  advantage  from  It* 
:  should  appear  that  such  benefit  was  ac- 
epted  with  fall  knowledge  of  the  character 
(  the  act  The  evidence  In  this  case,  how- 
rer,  is  clear  and  positive  that  the  board 
f  trustees,  which  was  the  authorized  agent 
f  the  corporation,  knew  nothing  of  the 
:rm8,  nor  even  of  the  existence,  of  the  lease 
1  question.  The  money  paid  by  the  appel- 
ints  was  reported  by  the  snperlntendent  to 
tie  board  as  received  for  ores  sold.  Noth- 
ig  seems  ever  to  have  appeared  in  his 
eports  from  which  it  conld  even  have  been 
iferred  that  the  money  paid  by  or  due  from 
Itevenson  to  the  company  was  for  the  use 
r  rental  of  any  portion  of  the  mine.  How, 
ben,  can  it  be  held  that  the  acceptance  of 
aoney  by  the  board,  reported  to  It  as  be- 
ag  for  ores  sold,  was  a  ratification  of  the 
?ase  executed  to  the  appellant?  The  com- 
lany  did  not  know  of  such  lease,  nor  were 
here  any  such  circumstances  connected  with 
he  acceptance  of  the  money  as  to  place  It 
ipon  inquiry,  or  to  charge  it  with  presump- 
Ive  notice  of  Its  existence.  If.  then,  it  be 
he  law  that  there  must  be  a  full  knowledge 
)f  all  the  mat^lal  facts  before  the  accept- 
ince  of  profit  or  advantage  by  the  princi- 
ml  will  be  held  to  constitute  a  ratification, 
lurely  the  respondent  here  cannot  be  held 
tpon  the  lease  In  questlcm,  for  it  knew  noth- 
ng  of  the  material  facts  respecting  It  If 
t  were  shown  that  the  board  knew  of  the 
ease,  the  acceptance  of  payment  from  Ste~ 
rcnson  for  the  ore  extracted  would  doubtless 
w  snfflcient  to  establish  a  ratification;  but, 
:he  contrary  being  shown,  it  would  manifesto 
J  be  reposed  to  the  wdl-settled  rules  of 


law  to  hold  such  acceptance  to  be  a  ratifi- 
cation. •  *  •  It  cannot,  we  think,  be 
maintained  that  the  knowledge  obtained  im< 
officially  by  throe  of  the  trustees  that  Ste- 
venson was  eni,'aged  In  extracting  ore  from 
the  mine  is  sufficient  to  charge  the  company 
with  such  know1edj?o.  As  any  number  of 
trustees,  acting  Individually  and  not  as  a 
board,  cannot  act  for  the  corporation,  so 
any  Information  obtained  by  individual  tros- 
teei,  and  not  communicated  to  the  board, 
should  not,  It  would  seem,  become  the 
foundation  of  a  contract  binding  upon  the 
company.  The  trustees  represent  the  corpo- 
ration only  when  assembled  together  and 
acting  as  a  board.  Such  being  the  law, 
how  can  It  be  claimed  that  information 
communicated  to  them  Individually,  but  not 
to  the  board,  can  be  made  the  foundation 
of  an  implied  contract  cm  the  part  of  the 
corporation?"  Hlllyer  v.  Mining  Co.,  6  Nev. 
6S. 

It  is  to  the  Interest  of  the  public  that  there 
should  be  a  speedy  termination  of  a  lawsuit; 
but  there  Is  another  principle  of  public  pol- 
icy that  should  not  be  lost  sight  of,  and 
that  is  that  no  man  should  be  deprived  of 
his  property  to  pay  another's  debts  without 
It  clearly  appears  that  he  has  placed  him- 
self In  that  position  wherein  the  law  says, 
"You  have  assumed  the  responsibility,  and 
you  cannot  be  released  therefrom."  The 
evidence  In  this  case  Is  confilcting  and  ob- 
scure In  many  particulars.  The  motion  for 
a  new  trial  was  made  upon  the  ground, 
among  others,  that  the  findings  of  fact  were 
contrary  to,  and  not  supported  by,  the  evi- 
dence, and  that  the  judgment  was  contrary 
to  law.  It  does  not  appear  <m  what  ground 
the  motion  was  granted.  The  granting  or 
refusal  of  a  motion  for  a  new  trial  on  the 
ground  of  the  Insufficiency  of  the  evidmce 
to  support  the  findings  Is  addressed  to  the 
sound  discretion  of  the  Judge  who  presided 
at  the  trial  of  the  case  In  the  lower  court 
and  on  an  appeal  from  such  order,  where  the 
court  below,  in  the  exercise  of  a  sound  dis- 
cretion, grants  a  new  trial  on  conflictlnK 
evidence,  appellate  courts  have  always  re- 
fused to  disturb  the  order.  Kellenberger  v. 
RaUway  Co.,  (CaL)  33  Pac.  Rep.  90.  The 
order  of  the  district  court  in  granting  the 
new  trial  is  affirmed. 

BBLKNAP,  J.,  concurs. 

BIGELOW,  J.,  (dlssenthig.)  For  the  pni^ 
pose  of  clearing  away  the  cloud  of  dust  that 
seems  to  ravelop  this  case.  I  propose  to 
first  ascertain  what  the  case  Is,  and  what 
the  issues  were  that  were  to  be  tried  in  the 
district  court  The  complaint  alleges  that 
<m  December  1,  1886,  the  defendant  made, 
eicecuted,  and  delivered  to  the  plaintiffs  a 
certain  promissory  note,  which,  at  the  eom- 
mencement  of  the  action,  was,  with  a  por- 
tion tit  the  Interest  due  and  unpaid,  and  for 
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which  It  asked  Judgment  The  aiuwer  u 
to  the  note  consists  of  denials  only.  It  de> 
nles  that  the  defendant  ever  madet  executed, 
cr  delivered  ibo  note  In  suit  Neither  want 
of  contideration,  fraud  In  its  execution,  es- 
toppel, or  payment  la  pleadod.  To  cite  aa- 
tborltlea  to  the  effect  that  without  sodi  jdeaa 
neither  of  these  defensca  should  be  consid- 
ered is  cartylnff  coals  to  Newcastle,  but  I 
will  refer  to  the  following:  Pom.  Bern.  A 
Item.  Bights,  iS  004.  075,  709,  712,  730;  Bliss. 
Code  PI.  H  211,  268,  274.  857;  Shanm  t. 
Ulnnock,  S  Ner.  877;  Ibuwm  t.  Ohlotorlch, 
13  Nev.  393.  This,  thai,  was  the  sole  Issue 
to  be  tried:  Was  the  note  the  detfendanfa 
note?  If  it  was.  Judgment  tfhould  so  ag^nst 
It;  If  not,  in  its  fkTor.  A  corporation  can 
act  only  through  its  officers  or  agents,  Wh«i 
we  wish  to  ascertain  -viiiat  a  corporation  has 
don^  we  ask  what  ita  autho^sed  agents  hare 
6aae.  In  this  coontEy,  for  all  practical  pnr^ 
poses,  the  board  of  tmstees  Is  the  corpora- 
tion, 80  tar,  at  least,  as  Its  rdaUcms  to  the 
pnblle  are  concerned^  BaUway  Ca  t.  Mc- 
Vay.  98  Ind.  391.  In  this  case  therri  is  no 
qnestlOtt  bat  that  the  power  to  execute  prom- 
issory notes  rested  In  the  board  ot  trustees. 
As  the  note  of  1879,  which  had  beoi  exe- 
cuted alone  by  the  president  and  secretary, 
had  been  recognised  and  acted  upon  by  the 
oorporatlon  £or  a  number  of  years  as  a  le^ 
and  binding  obligation  against  It,  it  admits 
of  large  qnestlon  whether  these  oEOdals  w^e 
not  impliedly  authorised  to  execute  also  the 
note  In  suit,  (Wilcox  t.  Railroad  Co.,  24 
Minn.  209;  Mechcm.  Ag:  H  84,  274;  Htory. 
Ag.  |§  65,  87,-)  but  I  wlU  pass  that  by,  and 
Utok  only  to  the  acts  tit  the  trustees.  That 
body  oonld  have  authorized  Its  execution  in 
the  first  place,  or  they  could  subsequently 
ratify  the  act  of  making  it  Story,  Ag.  | 
241  In  Gook  t.  TuUla,  18  WalL  832,  338, 
Justice  Field  said:  "The  ratlflcatlon  op- 
antes  upon  the  act  raUfled  preclsdy  as 
though  authority  to  do  the  act  had  been  pre- 
Tlously  given.*'  The  same  principle  apices 
equally  to  o«p(natl(His  2  Hor.  Carp.  |  618. 
There  was  no  formal  resolution  of  the  board 
ratifying  the  making  of  the  note,  but  the 
evidence  is,  to  my  mind,  ovorwhelmlng  and 
coDclnslve  that  they  did  so  ratify  It  by  silence 
and  acquiescence,  and  are  now  estopped  to 
question  Its  validity.  In  Kelsey  r.  Bank,  69 
Pa.  St  420,  429.  the  oonrt  uses  this  lan- 
guage: *^he  law  Is  well  setUed  that  a  prin- 
cipal who  neglects  promptly  to  disavow  an 
act  of  his  agent,  by  which  the  latter  has 
transcended  his  authority,  makes  the  act  his 
ovm;  and  the  maxim  which  makes  ratifica- 
tion equivalent  to  a  precedwit  authorlfy  is 
as  much  predlcable  of  a  ratification  by  a  cor- 
poration as  It  Is  of  a  ratification  by  any 
other  principal,  and  It  Is  equally  to  be  pre- 
snmed  from  the  absence  of  dissent"  Again, 
In  Murray  v.  Lumber  Oo.,  143  Mass.  250,  9 
R  B.  684,  the  court  said:  ''When  the 
alleged  principal  Is  a  corporation,  a  ratlflca- 
ttMi  may  be  shown  by  proving  that  the  offl- 


oa»  who  had  the  power  to  anth<Mise  th< 
knew  ai  it,  and  adopted  It  as  a  valid  ai 
the  owpwatlMi,  although  no  formal  vo 
passed  them."  Mr.  Mmnwita  i 
"The  rattflcatlon  by  a  cwporatlon,  ai 
through  one  of  Its  agmts,  ct  an  uuaothoi 
act  performed  by  an  Inferior  agent,  ma 
shown  in  the  same  manner  as  a  ratlfla 
by  the  oomiMny  dlreedy.  Acqoleacenc 
good  evidence  of  eona«Dt,  and  U  the  ac 
of  a  corporation  who  have  the  power  to 
fy  an  unanthorlaed  act  performed  by  anc 
agent  manifest  no  dissent  after  full  ut 
a  ratlflcatlon  of  the  act  may  often  be 
Bumed."  Mor.  Corp.  f  633.  In  1  Bt 
Corp.  S  186,  the  rule  is  stated  thus:  ' 
officer  or  agent  of  a  oorporatlon  may 
validity  to  ttte  unantnwlzed  acta  his 
ordlnates,  provided  they  be  of  a  ktod  « 
he  might  have  authorized  them  to  pal 
Thus  directors  may  ratify  the  unaatbo 
acts  of  their  appointees,  or  the  acts  of  c 
ctnporato  ofOcera,  wbldi  should  not  ! 
he&x  done  without  authority  first  obta 
from  the  directors.  •  •  •  Ratiflcotioi 
directors  may  be  made  by  aeceptlnflr  1h 
p<»t  of  a  committee  stating  the  &cts.  a 
the  acquiescence  of  a  majority  of  tbs  dl 
on  with  foil  knowledge  ot  the  contrac 
ratified.  Batlflcatlon  may  also  be  presn 
from  a  failure  to  exercise  promptly  the  i 
of  disaffirmance."  Sherman  v.  Pitch 
Mass.  59,  was  an  action  upon  a  mortgagi 
eouted  hy  the  president  (tf  the  oorpor: 
without  tormal  authority.  The  court  i 
(page  64:)  fThe  remaining  conslderatlo] 
lates  to  the  anth<nity  Sampson  to  exi 
the  mortgage  In  bdulf  of  the  owponi 
It  is  not  necessary  ttat  the  authority  sb 
be  given  by  fix-mal  vote.  Such  an  ac 
the  president  and  geuo-al  manager  of 
business  of  the  corporation,  with  the  fcs 
e^re  and  consent  of  the  dlrectms,  or 
th^  subsequent  and  long-contlnned  acq 
cenoe,  may  properly  be  regarded  as  the 
at  the  corporation.  Authority  In  the  a 
of  a  corporation  may  be  Inferred  from 
conduct  of  ite  officers,  or  from  their  kii 
edge  and  netJect  to  make  obJectlMi,  as 
as  in  the  case  of  Individuals.  The  aba 
of  one  of  the  directors  In  Burope  could 
deprive  the  corporation  of  the  capadt; 
act  and  bind  Itself  by  the  acts  of  the  ofi! 
in  actoal  charge  of  Ite  affairs.**  Hnnd 
of  authwitles  o)nId  be  dted  to  the  sam 
feet,  but  these  are  sufficient  to  demons 
that  If  a  board  of  trustees  of  a  corpora 
or  a  majority  of  them,  know  of  and 
quiesce  In  the  making  ot  a  promissory 
by  an  uaanthorlzed  officer,  It  becomes 
note  of  the  corporation.  Upon  this  poi 
only  remaliu  to  show  from  the  evidence 
such  was  the  case  here.  In  1875  the  |i 
tiff  purchased  a  note  against  defendani 
the  sum  of  (2,000.  On  August  2d  ttf 
year,  by  resolution  of  the  board  of  true 
a  new  note  was  duly  made  and  dellven 
him  in  place  of  the  viA  one.  Interest 
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p^d  <»i  this  enren  month  up  to  1879,  when 
It  mm  renewed  by  the  iweaidaDt  and  secre- 
tary, bat  withoat  any  formal  authwlBatloa 
by  the  board  of  trustees.  Interest  was  reg^ 
ularly  puld  on  thU  note  up  to  1886,  when  it 
was  a^n  iwaewcd  by  tha  slTlnc  of  the  note 
iB  suit,  era  wUdi  Inlnrest  was  paid  up  to 
1889.  I  do  not  overtook  the  fact  that  from 
1881  the  iBtercBt  so  paid  was  diarged  to 
Mr.  Helm,  but  thnt  fact,  as  I  win  hereafter 
show,  la  immaterial,  «ad  la  certalaly  tm- 
material  to  the  question  now  in  hand,  which, 
1  will  asoin  repeat.  Is  simply  whether  this 
note  Is  the  nota  of  the  oraporatioo.  From 
1881  the  board  conslvtea  of  Hr.  Belm,  the 
president.  Mr.  Rldmrds.  tiie  secretary,  and 
Mr.  TemJfftam.  Two  d  ttiaae  traataes,  com' 
posUig  a  majority  at  tihe  board,  signed  this 
note.  TheM  two  conU  bare  met  at  aiiy 
time.  and.  eltbar  with  or  wlthoot  the  consent 
of  the  third,  eonld  hare  entered  upon  the 
minutes  a  formal  order  anttaortUng  the  mak- 
ing of  the  note^  or  ratifying  it  alter  It  was 
made.  The  fact  that  th^  also  occupied  the 
positions  tit  presldont  and  secretary  would 
In  no  manner  curtail  their  power  as  truBtecs. 
Theae  two-a.  majority  of  flie  board— cer^ 
talnly  knew  of  and  acquiesced  In  the  coatin- 
ned  existence  Off  the  note  of  18TD,  and,  as 
they  made  the  note  of  1S8G.  and  knew  all 
about  It  there  Is  not  much  dmnce  to  si^ 
that  Uiey  did  not,  as  tnuftees,  aoquleace  In 
and  ratify  their  act  aa  president  and  secre- 
tary in  enxnithig  tte  latter.  This,  nnOer 
all  the  law  ttint  I  hftTe  found  or  ban 
knowledge  of,  nude  it  the  note  of  ttie  cor- 
poration, and  entitled  the  plaintiff  to  the 
Judgment  obtained  by  him.  In  Dexter.  Hot- 
ton  &  Oo.  T.  Lonff.  2  Wash.  St.  48S,  27  Pae. 
R<^.  271,  Where  a  somewbat  similar  sltna- 
tlon  existed,  the  court  snld:  **Aaother  objec 
tlon  raised  by  tike  appeUant  Is  that  the  mor^ 
sage  was  not  executed  by  the  trustees  of 
the  def^dant  corporation,  but  that  the  presi- 
dent and  aecretory,  by  whom  the  mortgage 
was  executed,  had  no  authority  to  enter  into 
such  a  contract,  and  tliat  It  was,  therefore, 
ultra  Tires.  Even  conceding  that  tbe  con- 
tract was  ultra  Tires,  and  that  the  appellant 
tias  placed  hlmsdf  In  a  position  In  this  case 
<o  legally  allege  It,  under  the  testimony  In 
this  case  It  will  not  aTOll  against  the  plain- 
tiff. The  corporation  was  trying  to  execute 
a  bona  fide  mortgage.  It  was  within  the 
power  of  the  corporation  to  execute  It,  and 
its  officers  and  agents  were  trying  to  carry 
oat  tbe  will  of  the  corporation.  There  were 
iKit  three  trufiteea.  and  two  of  them  signed 
tbe  mortgage,  but  not  as  trustees.  They 
did  not  go  thronsh  the  form  of  an  authorlzo* 
tlon  by  resoliition.  bat  u  maJoi*ity  of  those 
who  bad  power  to  pass  the  resolutkm,  fl 
Bborl  cut.  brought  about  tlio  result  wbldb  tibe 
resolution  would  hare  authorlBed." 

In  regard  to  tbe  want  of  actfcn  by  the 
board,  Mr.  Helm  testified:  "Questktn.  With 
reference  to  the  note  of  1879,  was  the  raak- 
isxg  of  that  note,  or  the  execution  and  deliv* 


eiy  at  tiutt  note  of  July,  1879,  to  Mr.  Wright. 
wvtr  ratified  by  the  board  of  trustees  of  the 
coiporatlon?  Answer.  I  always  supposed 
that  the  note  bad  been  authorized  by  the 
board,  and  how  it  happened  that  the  rec- 
ord was  not  made  of  It  l  cannot  tell.  •  *  * 
Q.  It  was  the  same  course  of  proceeding 
with  reference  to  the  note  issued  December 
8,  1886,  that  was  proceeded  with  with  refeiv 
ence  to  the  Issuance  at  the  note  ot  1879; 
that  Is,  time  was  no  ratiflcatlcn  or  anthorl- 
lation  of  cither,  so  fur  as  the  records  show, 
or  so  far  as  your  recollection  serves  you?  A. 
I  nerer  tiioui^t  about  It  being  required  by 
the  by-lawa."  If  these  two  trustees  that 
signed  this  note  bad  entered  a  formal  reso* 
lijtlon  upon  tbe  mtaintes.  directing  or  ratl- 
fylng  Its  execution,  there  could  then  be  no 
question  ttiat  tt  would  be  the  note  of  tbe 
corporation;  and,  nndw'  tbe  drcumstoqces 
existing  liere,  to  make  the  caw  tarn  upon 
flie  fhct  tiiat  titey  ne^eeted  to  do  so.  or 
OTeriocriked  the  becearity  of  Ite  being  d<»ie, 
Is,  In  my  judgment,  to  sacrlfle*  Justice  to  tbe 
rnlest  technicality.  But  If  these  two  tras> 
tees  bad  had  nothing  to  do  with  the  e3teea> 
Hon  of  tbe  note,  and  had  known  no  more  of 
It  than  Ur.  Yemlgton  did,  under  the  tmooa- 
tradioted  evidence  In  the  case  the  corpora- 
tion should  stiU  be  btfd  to  be  estopped  by 
acqulescmce  and  laches  from  contesting  Its 
THUdlty.  Mr.  Rlciianls^  the  aecretary,  testi* 
fled  aa  fcdlows:  "Question.  Did  you,  as  sec- 
reteiy  ot  tbe  defendant  oorpwatton.  make 
out  and  submit  to  tiie  board  of  trustees  of 
defendant,  at  Ite  meetings  held  at  various 
times  between  December  8, 1888,  and  August 
1,  1889,  and  also  between  December  8,  1886, 
and  the  date  you  became  secretary  at  d«>- 
fendant,  statements  and  balance  sheets, 
showing  in  gross  that  this  note,  with  other 
Indebtedness,  was,  during  said  time,  out- 
standing, and  also  that  interest  was  being 
paid  on  It  monthly  by  tbe  oompnny  to 
Wrt^t?  Answer.  I  did.  Q.  Was  there  ev- 
er any  objection  raised  at  any  time  to  the 
payment  of  the  interest  on  tills  note?  A. 
No,  air.  Q.  No  member  of  tbe  board  eTer 
objected  to  the  payment  of  the  Interest?  A. 
Not  until  the  time  of  ite  discontinuance.  Q. 
That  was  in  18SE>?  A.  Tes,  sir.  •  *  •  Q. 
The  note  of  18S6  appears  on  your  books  as 
an  outstanding  indebtedness?  A.  Yes,  sir. 
Q.  Why  was  bills  payable  nerer  credited  to 
that?  A.  I  am  not  aware  of  that.  I  pre- 
sume the  credit  is  there."  Then,  during  all 
these  years,  tbe  books  of  the  company 
showed  that  this  note  was  a  part  of  Ite 
outstanding  Indebtedness.  In  every  report 
made  by  the  secretory  it  was  Included  aa  a 
pert  of  tiiat  Indebtedness,  and  these  reports 
sbovred,  as  of  course  the  books  did,  that  in- 
terest was  being  paid  upon  it  every  month. 
In  addition,  every  member  of  the  company 
must  have  known,  If  be  knew  anything  about 
the  company's  bnslneaa,  that  the  f2.000  bor- 
rowed to  pay  the  note  were  still  in  Mr> 
Helm's  hands.   Mr.  Xemlgton  testified  that 
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ta0  did  not  know  of  tb»  odstenoe  of  eliber 
Ihe  note  1879  or  of  1886^  Imt,  If  not.  with 
an  tbeK  meuis  of  Inframatlcn  before  him, 
It  mnst  be  admitted  tbat  he  was  not  parlnff 
rery  dose  attention  to  the  affairs  of  the 
oompany.  It  Is  possible  that  he  had  sudi 
confidence  in  the  other  tmstees  that  he  did 
not  attend  the  meetings  of  tba  board,  or 
paid  but  little  attention  to  ttie  business  when 
he  did;  bnt  it  Is  hardly  necessary  to  say 
that,  under  the  drcumstanees,  such  volon- 
tacy  want  of  knowledge  npon  the  part  of 
one  or  an  the  trustees  should  not  reUere  the 
company  of  a  UaUlity  tiiat  would  have  ex- 
isted if  th^  had  had  inch  knowledge.  Br- 
ay member  of  the  company  bad  snch  knowl- 
edge or  sacb  notice  and  means  of  knowl- 
edge of  the  note  that  he  must  be  held  to 
have  known  It  It  Is  one  of  the  tfmpleat 
principles  <tf  Jnstios  Oat  a  man  must  not 
■hut  his  eyes  to  the  means  of  knowledge 
snnonndlng  him,  and  then  daim  that  he  did 
not  know  that  whidi  he  could  so  easily  hare 
ascertained.  If  bis  oonfldoice  In  others  has 
misled  blm,  he,  or  the  company  he  repre< 
seats,  and  not  another,  who  had  no  means 
of  knowing  <tf  the  Ignorance  of  the  flist, 
should  suffer  the  conseqnoiceB.  Under  the 
drcumstances  shown  by  the  testimony, 
Wright  had  no  possible  reason  to  suppose 
that  TeniIgt«Hi  and  all  other  members  of  the 
company  did  not  know  of  this  note.  The 
Slightest  examination  of  the  books  or  re- 
ports, s  mere  Inquiry  as  to  whom  or  for 
what  the  company  owed  this  money,  would 
have  made  the  whole  thing  dear.  Tbe  au- 
thoiltleB  to  the  effect  that  want  of  knowl- 
edge, under  such  drcumstances,  constitutes 
no  defmse,  are  numerous  and  well  consid- 
ered. In  Morawltz  on  Corporations  (section 
630)  tbe  author  si^s:  "In  some  Instances  a 
principal  may  be  estopped  from  repudiating 
an  unauthorized  act  of  whidi  he  tiad  no 
actual  knowledge;  as,  where  the  iHlncipal 
ought,  by  reason  of  the  relation  of  the  par- 
ties, to  have  known  of  tbe  act,  and  cannot, 
in  equity  and  good  conscience,  set  up  his  Ig^ 
norance.  Nor  can  the  stodiliolders  of  a  cor- 
poration avoid  responslblli^  for  the  unau- 
thorized acts  of  their  agents  by  abstaining 
from  inquiry  Into  the  affairs  of  the  company, 
or  by  absenting  themselves  from  the  com- 
pany's meetings,  and  at  the  same  time  reap 
the  benefit  of  their  acts  in  case  of  success. 
If  a  shareholder  falls  to  take  the  trouble 
of  Inquiring  into  the  affairs  of  title  corpora- 
tion of  which  he  Is  a  memtTer,  or  to  attend 
Its  meetings.  It  seems  no  more  than  just  that 
his  snplneness  should  be  construed  as  an  ac- 
quiescence in  the  proceedings  of  the  major- 
ity." In  Olcott  V.  RaUroad  Co.,  27  N.  X. 
546,  where  the  question  was  whether  the  cod- 
IMratlon  had  ratified  the  unauthorized  act 
of  the  president  In  executing  a  bill  of  ex* 
diange,  the  court  said,  (page  560:)  "But 
the  subsequent  rendering  of  accounts  of  the 
board  of  managers  containing  entries  of  soch 
payments,  nnobjected  to  <»i  the  part  d  the 


board,  affords  a  strong  presomptlon 
ratification  of  those  acts."  In  Oono 
Insnrance  Co..  1  N.  T.  290^  292,  it  mi 
"And  it  Is  Indsted  that,  Inasmtidi  t 
board  never  by  any  formal  act  gan 
sanction,  and  the  by-laws  required  th 
sent  in  writing  of  tbe  directors  to  an 
dltlonal  alienation  by  mortgage  sniw 
to  the  insurance,  the  consent  In  thii 
was  unauthorised  and  void.  I  canno 
scribe  to  this  doctrine.  The  dlrecton 
bound  to  know  the  uniform  ooone  pi 
1^  thOr  sole  agent  In  tlis  transaction  o 
boslnesB  at  their  office,  et^eeisHy  whei 
ular  entries  of  his  acts  were  made  ii 
1>ook8;  and  they  must  be  hdd  n8p< 
<»  the  ground  of  a  tadt  assent  and  a 
al,  unless  they  can  show  that  by  a 
vigilance  and  scmtlny  into  his  acts  the 
nnalde  to  ascertain  the  course  he  wa 
Buinft  and  could  not  fherefMe  azrest 
put  the  public  on  their  guard."  In  Ja 
Agricultural  Oo.,  S8  Aik.  17,  it  was  lid 
the  directors  are  conduslvely  premin 
know  the  pecuniary  conditi<m  of  theli 
pany;  and  In  Gorfoett  t.  Woodward,  S 
408,  417,  Deady,  J.,  said:  "Be  this 
may,  the  law  will  not  permit  a  per 
become  a  director  in  a  corporation,  an 
lect  the  duties  and  avoid  the  respo 
ties  thereof  as  to  third  persons  wli 
punlty.  A  vcdnntary  Ignorance  of  w 
was  his  du^  to  know  and  nndersti 
no*  excuse  for  him  when  the  ris^ta  of 
are  In  qtiestlon.  By  becoming  a  di 
whldi  Indudes  the  taking  of  an  oath  to 
fully  and  honestly  dlschai^  tiw  dni 
the  (xffioe,  he  engages  to  take  good  c 
the  Interests  of  the  stocUioldns  and 
Itors  Intrusted  to  his  charge,  and  thi 
essarlly  Implies  that  he  will  use  du 
gence  to  keep  himself  propvly  informc 
ceming  the  same." 

There  is  a  distinction  sometimes  < 
but  more  often  ignored,  between  ratSf 
of  an  unauthorized  act  and  such  acquie 
and  laches  In  the  matter  as  will  be  l 
estc^  the  principal  from  denying  the  w 
authority.  2  Mor.  Corp.  1  62a  It  Is 
eesary  to  more  than  refer  to  It  here.  1 
reason  tliat,  rejecting  the  plalntifTs* 
mony  whwever  it  conflicts  with  that 
defendant,  and  taking  the  view  of  it 
favorable  to  tbe  defendant,  it  shows 
ratification  of  the  note  by  the  corpc 
and  such  facts  as  shotild  estop  it  froi 
testing  its  validity.  Then  can  be  no 
tlon  that  the  note  of  1876  was  a  rail 
binding  obligation.  If  the  corpwatlc 
not  intend  to  ratify  the  execution  < 
note  of  1870,  taken  in  Its  place,  it  i 
have  promptly  notified  the  plaintiff! 
returned  the  old  note,  and  thai  they 
have  still  m&lntalned  an  action  upon 
ter.  Not  having  done  so,  but,  on  the 
hand,  having  paid  Interest  on  the  ne^ 
and  recognized  It  in  every  way  a 
o(«npany*s  note,  that  also  became  a  va: 


Digitized  by 


sv.) 


EDWAKDS  V.  CABSON  WATEB  00. 


893 


atl<m  that  the  plaintiffs  conld  hare  maln- 
ned  an  action  on.  The  same  remarks  htdd 
le  of  the  note  of  1886.  Had  Its  execution 
en  promptly  r^mdlated,  the  plaintiffs 
old  still  have  maintained  an  action  on  the 
I  obligation.  Not  having  been,  but.  on  the 
atrary,  having  allowed  the  plaintiffs  to  rest 

the  belief  that  the  new  note  was  regular 
d  valid,  until  the  old  one  was  perhaps 
rred  by  the  statute  of  limitations,  and  at 
M  never  retnmlng  or  tendolng  It  to  them, 
allow  It  to  repudiate  the  note  now,  oper- 
as as  a  fraud  upon  the  plaintiffs,  and  me 
mpany  should  be  held  estopped  to  make 
ch  a  defense.  "Tbim  principle  Is  believed 

be  applicable  to  all  cases  In  which  the 
rtles,  acting  In  the  b^ef  that  the  agency 
valid,  have  suffered  a  change  of  clrcnm- 
Lucee,  and  cannot  be  restored  to  the  posl- 
n  In  which  they  would  have  been  if  the 
ency  had  been  repudiated  Immediately  up- 

notice  of  the  unauthorized  act."  Hallett, 

In  Union  Gold  Min.  Go.  v.  Rocky  Mt  Nat 
ink,  2  C!olo.  248,  202.  This  case,  which  Is 
ry  much  in  point,  and  (jolte  Instructive, 
LS  three  times  before  the  supreme  court  of 
lorado,  and  was  subeectuently  confirmed 
the  United  States  supreme  court,  (96  U.  8. 
).)  It  was  there  held  that,  where  the  presl- 
at  of  a  mining  company  was  informed  of 

Indebtedness,  incurred,  without  author- 
,  by  the  general  manage,  and  the  com- 
ny  did  not  within  a  reasonable  time  re- 
diate  the  act  of  the  manager  In  borrowing 
i  money,  such  notice  to  the  president  was 
tice  to  the  company,  and  the  jury  would 

authorized  to  conclude  that  the  company 
d  consented  to  what  had  been  done  In  Its 
me.  In  a  concurring  opinion,  WeUs,  J., 
id,  (2  Oolo.  265:)  "I  grant  that  If  by  such 
:entlon  to  Its  affairs  as  a  man  of  ordinary 
udence  in  the  like  case  would  have  exer- 
led  the  corporation  might  have  informed 
elf  of  Becker's  doings,  It  Is  the  same  as  if 
;y  had  actual  knowledge.  The  corporation 
ght  not  to  be  heard  to  say  that  It  did  not 
ow  that  which  by  the  ordinary  diligence 
lich  the  law  exacts  of  them  they  might 
ve  known."  I  deem  It  unnecessary  to  fol- 
V  this  further,  except  to  add,  to  avoid  mls- 
derstandlng,  that,  the  plaintiffs  having  had 

call  or  opportunity  for  pleading  their  es- 
E>pel,  they  may,  contrary  to  the  rule  that 
ould  be  applied  to  the  defendant,  rely  upon 

without  such  pleading.    Clink  v.  Thurs- 
a,  47  Cal.  21;  Blgelow,  Estop.  584. 
rhe  foregoing  will  suffidaitly  indicate  the 
ound  upon  which  I  think  the  case  should 

decided;  but,  under  the  circumstances,  X 
em  it  proper  to  follow  It  np  a  little  fur- 
er.  I  must  confess  that  I  have  found  It 
ite  difficult  to  determine  from  the  oplnlm 

my  learned  assodatea  Just  what  ground  or 
oimds  they  bare  i^aced  their  Judgment 
Km.  With  bH  deference,  It  seems  to  me 
at,  while  no  one  of  them  is  in  the  aid  re- 
d  upon,  the  doctrines  of  payment,  want  of 
oslderatioii,  mtUtcatloii,  and  other  subjects 


are  quite  c<»ifa8edly  mixed  together;  per- 
haps upon  the  theory  that,  even  though  no 
one  of  them  may  be  sufficient,  all  put  to- 
gether must  be.  They  seem,  however,  among 
other  things,  to  hold  that  what  took  place  In 
1881  between  Wright  and  Helm  constituted 
a  payment  ot  the  company's  Indebtedness  to 
Wright,  a  transfer  <a  their  liability  to  Helm, 
and  In  some  manner  prevents  the  note  of 
1686  from  being  the  company's  note.  In  my 
Judgment,  under  the  pleadings  and  circum- 
stances existing  here,  it  should  make  no  dif- 
ference In  the  result  whether  It  did  or  did 
not  constitute  a  payment  of  the  note  of  1870. 
Wright  claimed  that  it  did  not.  and  the  note 
of  1886.  upon  which  the  action  Is  brought, 
was  made  in  place  of  the  old  one.  As  so 
often  stated,  the  question -is.  Is  this  the  com- 
pany's note?  But  It  could  be  their  note  even 
though  they  owed  Wright  nothing,  the  same 
as  an  Individual  might  make  a  note  even 
though  he  owed  the  payee  nothing,  and  re- 
celved  no  consideration  for  making  it  If  the 
note  of  1879  was  paid,  then  that  note  might 
be  no  sufficient  conslderatlom  for  the  note  of 
1886,  but  that  would  be  Its  only  possible  ef- 
fect; and,  as  no  want  of  eonslderatlcna  is 
pleaded,  under  all  rules  of  pleading,  that 
should  cut  no  figure  in  the  case.  To  illus- 
trate: If  the  execution  of  the  note  bad  been 
formally  authorized  by  the  board  of  trustees, 
then  certainly  then  could  be  no  question  that 
it  was  the  note  of  the  coipOTatton;  but.  If 
the  Indebtedness  had  been  paid  in  1881,  the 
defense  of  want  of  consideration  might  still 
exist  At  any  rate,  this  matter  does  not 
help  UB  the  least  bit  to  determine  whether 
the  company  has  through  Its  cepresentatives 
ratified  the  execution  by  its  president  and 
secretary  of  the  note  in  question,  so  as  to 
make  it  the  company's  note,  and  consequent- 
ly it  is  entirely  immaterial  But,  If  mistaken 
In  this,  and  It  be  material,  then  it  seems  clear 
that  the  transaction  of  1881  did  not  consti- 
tute payment,  nor  In  any  manner  release  the 
company  from  Its  obligation  to  pay  Wright 
the  money  due  either  upon  this  note  or  the 
one  of  1879.  Neither  by  pleading  nor  proof 
Is  It  claimed  that  there  was  any  fraud,  de- 
ception, misrepresentation,  or  concealmrait  In 
that  matter,  nor  does  It  appear  that  any  was 
Intended  or  contemplated.  We  have,  conse- 
quently, only  to  analyze  the  transaction,  and 
to  determine  what  was  really  done  there, 
and  Its  legal  effect  As  the  plaintiff  denies 
the  conversation  with  Hdm  In  toto,  the  view 
most  favorable  to  the  def^dant  Is  to  adopt 
Helm's  version  of  the  mattw.  Mr.  Helm  tes- 
tified as' follows:  "I  got  home  Snndiv,  and 
on  Mcmday  following  I  met  lb.  Wright  and 
I  tcdd  him  I  had  the  money  to  take  up  Uiat 
note.  We  wait  to  Wdls-Fargo,  where  he 
has  got  a  tin  b<^  He  went  Into  the  vault, 
got  the  box,  and  brought  It  tm  flie  counter, 
opened  the  box,  took  oat  the  note,  hdd  It  In 
his  hand.  I  said  to  him  tliat  I  was  In  a 
tight  place  myself,  and  I  uld  to  him,  'Sam, 
yoa  d<mt  need  this  money,  and  I  need  It 
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fol;*  snd  I  aald.  *I  win  g^ve  yon  my  third  fjt 
the  water  compaur's  wtods.  as  Becnrity,  and 
tot  me  keep  thia  money.*  •  •  •  i  had  S3 
Bhares.  and  I  aald.  'GItb  me  this  |2,000,  and 
yon  can  bare  the  Bto(^;*  and  he  asked  me 
about  the  stock,  and  bow  much  there  waa  of 
It,  and  finally  he  said,  *I  don't  believe  I  want 
yoor  stock,  bat  let  It  run  aa  It  stands,  and 
you  can  pay  It  in  a  few  months,  and  yon 
can  pay  the  Interest  and  let  It  be  aa  It  Is,  and 
not  make  any  change.'  I  objected  to  It,  but 
he  said,  'Let  It  be  aa  It  Is.'  *  •  *  I  naod 
the  money  represented  by  the  check.  Then 
I  ordered  the  Interest  paid  at  the  office 
charged  to  me.  Question.  Do  you  know  who 
drew  the  money  represented  by  the  check 
you  speak  of;  •  •  •  whether  you  drew  It 
or  whether  Mr.  Wright  drew  the  money? 
Answer.  I  presume  1  did.  Q.  Did  Mr.  Wright 
errer  surrender  to  you  the  note  of  the  Carson 
Water  Company  that  he  h^d  against  the 
company  as  his  securfly?  A.  No.  sir.  Q. 
Mr.  Wright  never  did  surrender  that  note? 
A  No,  sir.  *  •  *  Q.  Ton  will  not  state 
that  you  dellTered  him  a  AoOar,  or  paid  blm 
the  check  tor  the  Garaoa  Water  Company  at 
that  time?  A  I  don't  think  I  did."  Then 
can  be  no  dispute  that  In  this  Helm  did  not 
pay  Wright  any  mon^,  or  transfer  or  d^v- 
w  anything  to  htm.  He  received  nothing 
from  Wright,  gave  blm  no  note  or  security, 
BOP  did  he  by  word  or  deed  become  bound 
for  the  payment  of  any  money  to  Wright. 
Tbe  whole  transaction  amounted  to  almply 
this:  Wright  got  nothing,  either  In  the  way 
of  numey,  notes,  or  security;  but  aa  a 
matter  of  good-natured  accommodaUon  to 
^Im,  and  without  any  poaslble  advantage 
to  hlms^  did  not  insist  upim  the  paymoit 
of  the  note  at  that  time,  and  agreed  to  let  the 
matter  stand  as  It  was.  On  tbe  other  hand, 
he  refused  to  surrender  tbe  company's  note, 
and  take  Helm's  note  and  stot^  In  place 
of  it.  Hetm  was  tbe  eompai^'s  agent  to 
pay  this  money.  Can  any  (me  claim  that  in 
his  bands  the  check  was  not  the  company's, 
and  represented  tbe  company's  money? 
Wright  could  bare  no  title  to  It  until  It 
should  be  paid  to  him,  and  could  in  no  man- 
ner bare  compdled  Helm  to  pay  it  to  him. 
If  not  paid,  biB  only  remedy  would  be  against 
the  company  upon  the  note.  When  It  was 
not  paid,  can  there  be  any  doubt  that  It  was 
atm  tbe  oomp&ny's  property,  and  that  they 
could  hare  compcdled  their  agent  to  give  It 
np  to  them?  It  ftdlows  that  when  Helm 
used  it.  It  was  tike  company's  check  and  mon- 
ey that  he  used.  The  most  that  can  be  said  la 
that  Wright  consented  to  Helm's-  keeping 
tbe  cmnpany's  mmey.  Helm  was  the  presi- 
dent and  business  manager  of  the  company. 
Wil^t  erldently  looked  up<m  him  aa  being 
the  same  aa  the  company.  To  Wright's  com- 
prehension, if  Helm  did  not  pay  the  mmey 
to  him,  there  was  nothing  to  prevent  his 
keeping  It,  and  It  would  be  all  right  At 
any  rate,  It  ta  not  claimed  that  there  was 
any  frand  fai  the  matter,  or  anything  that 


( 

estops  Mr.  Wright  from  MierflaK  bSa 

against  the  cMupany;  a(^  It  It  wan  : 
payment.  It  is  Immaterial  what  die  it 
Admitting  that  It  was  wrong  for  him  b 
sent  to  Helm's  keying  the  oompany's  n 
and  that  he  was  to  such  an  ertent  bla  1 
er's  keeper  that  he  should  hare  said* 
you  must  not  do  this,"  still  the  qnest 
not  whether  It  was  rljEht,  but  whether 
trary  to  the  understanding  and  intmt] 
both,  It  constltnted  a  payment  of  the 
and  substituted  Hdm  aa  the  plalntlEEs* 
or.  Hdm's  acts  show  that  he  bad  a 
fectly  clear  understanding  of  tbe  tn 
tlon.  He  understood  that  the  note  wa: 
an  outstanding  and  binding  obligation 
the  OMnpany;  but  because  he  had  use 
money  that  should  have  gone  to  pay 
was  In  duty  bound  to  protect  tbe  com 
both  as  to  the  prindpal  and  interesL  ] 
his  statement  to  the  secretary  to  cbarg 
Interest  to  him.  and  that  he  would  p; 
the  note  at  all  haEards.  Wright  also  r 
stood  that  tbe  note  had  not  been  paid, 
the  company  atill  owed  it  to  him.  az 
never  made  any  daim  iqwu  on  ae 
of  It  To  avoid  misunderatand lag.  It  a 
be  stated  that  the  evidence  shows  thi 
claim  to  offset  his  water  bill  against  B 
Indebtedness  to  him  was  oo  other  a 
that  Helm  owed  him,  and  not  on  tUa 
There  can  be  no  payment  where  tbe  d 
gives  up  nothing,  tbe  creditor  reoelTes 
lug,  and  neither  pariy  understands  tba 
payment  baa  beoi  made.  When  Helm 
this  mon«y  he  became  tbe  company's  d( 
and  if  it  baa  never  been  paid.— aa  presnz 
it  has  not^e  still  owes  It  to  them,  b 
owea  nothing  by*  reason  of  U  to  Wrlgb 
Wright  Iwd  only  the  same  orafldeni 
Helm  that  the  company  seon  to  have 
there  waa  still  no  reasfffi  for  film  to 
that  his  use  of  the  money  waa  not  knoi 
all,  and  aitirely  satUfactory,  for  no 
JecUon  was  made  for  some  dgtat  or 
years,  and,  very  possibly,  not  until  it 
found  that  Helm  waa  unable  to  replace  1 
would  hardly  seem  possible  that  undo 
circumstances  existing  here  92.000  cooli 
appear  from  the  exchequer  of  a  com 
handliTig  no  more  money  than  this  one 
sumably  handled,  and  every  one  interest 
the  conq»any  or  paying  any  attentloa  t 
affairs  not  Imow  all  about  It  Had  tb 
rangement  between  Helm  and  Wri^t 
made  for  the  purpose  of  enabling  Hdm  1 
fraud  the  company  of  the  mcmey,  by 
dng  the  belief  that  the  note  had  been 
with  It  wtioi  it  had  not,  and  partict 
had  Wright  represented  to  any  of  the 
psny's  officers  that  it  had  bem  paid, 
would  probably  ouuUtuto  a  defense  K 
oompany.  as  Wright  wouU  be  estoppi 
deny  tliat  such  waa  the  caae;  but  It  b 
dalmed  any  me  tliat  aigrthliig  of 
kind  exists  here.  No  pretense  waa  mad 
anybody  that  the  note  had  been  paid,  or 
the  mmey  waa  not  atlU  in  H^'a  handi 


Digitized  by 


Kan.) 


HOWELL  V.  FIBST  NAT.  BAKK. 


895 


It  Is  said  that  an  <Aoer  cannot  ratuy  Us 
own  nziacitliorlMd  act,  and  consequently,  I 
nippose.  although  It  la  not  said,  ttat  Hdm 
and  Rl<^ards,  as  tnuteea,  could  not  nOty 
th«4r  act  as  president  and  secretary  In  lasn- 
iDg  the  note.  This  might  be  admitted,  fMr, 
as  shown,  the  whole  company  had  sacb 
knowledge,  or  snch  notice  and  means  of 
knowledge  as  amoont  to  knowledge,  and  hy 
their  silence,  acqulescesice.  and  ladies  hare 
given  validity  to  the  anaathoilzed  act;  but 
tt  is  onnecessaiy  to  do  aow  This  mle  simply 
goes  to  the  extmt  that  an  cAcei  who  did 
not  bare  aathwlty  to  do  a  thing  In  the  first 
plac^  cannot,  In  the  same  awaci^,  ratify 
It  so  ss  to  make  it  legal;  but  no  case  erer 
decided  that  an  officer  occupying  two  po- 
rtions, one  above  the  other,  could  not  In  the 
higher  capacity  ratify  an  act  that  he  did  not 
have  anthority  to  do  In  the  lower  capacity. 
Again,  it  la  said  that  Hdm  coold  not  act 
tn  the  cacecutlMk  or  ratiflcatl<»i  of  this  note, 
because  he  ^as  really  giving  the  company's 
note  for  his  own  lodebtedness  to  Mr.  Wrl^t 
There  would  be  sometiilng  In  this  were  it 
not  based  upon  an  assumpttcn  entirely  un- 
stutpcHTted  by  the  evidence.  Aa  I  think  has 
been  successfully  shown,  it  was  tbe  com- 
pany, and  not  Wright,  that  Helm  owed,  and 
the  company  still  owed  Wright  Giving  the 
new  note  neither  paid,  released,  extended, 
nor  in  any  manner  affected  Helm's  debt  to 
the  corporation.  Consequently  It  was  entire- 
ly Immaterial  to  him  in  his  Individual  ca- 
pacity whether  the  new  note  was  or  was  not 
made.  The  only  question  In  that  transaction 
was  whether  they  should  pay  the  old  note,  6r 
extend  it  by  making  a  new  one,  and  thia 
was  a  matter  to  be  determined  only  by  the 
financial  situation  of  the  company,  and  con- 
slderations  appertaining  to  them. 

As  to  the  case  of  Mining  Co.  v.  Stevenson, 
5  Nev.  224,  while  it  was,  perhaps,  npon  the 
whole,  correctly  decided,  the  language  quot- 
ed by  my  associates  from  pages  231,  232  of 
the  opinton  Is  not  law,  nor  was  It  decided  so 
to  be  In  that  case.  It  Is  dictnm,  and  the 
opinion  shows  that  even  the  Judge  writing 
It  had  doubts  ot  Its  correctness,  for  he  Im- 
mediately adds,  (page  232:)  "Bnt,  however 
this  may  be.  It  cannot  [>o8Sib1y  be  maintained 
that  a  corporation  can  be  charged  with  act- 
ing up<«i  or  recognizing  a  foct  which  is 
known  only  to  a  minority  ot  its  trustees." 
This  is  the  r^  ground  of  the  dedsttKi,— tiiat 
Is,  that  It  had  not  been  diown  that  a  ma- 
jority of  the  board  knew  at  the  transaction,— 
and,  U  not,  the  dedslcm  tn  donbtless  CMrect 
up<si  that  point,  because,  as  the  minority 
coold  not  by  formal  rpsolutlon  eUther  au- 
tibmlKe  the  action  in  the  flnit  place  or  ratify 
It  afterwards,  knowledge  and  acquiescence 
opMi  th^r  part  could  not  hare  that  effect; 
bat  In  ttie  case  at  bar  It  Is  shown  that  a 
majority  of  the  board  knew  all  about  the 
whole  slbiation.  and  that  the  company,  by 
reason  of  the  silence,  acquiescence,  and  laches 
of  both  the  board  and  atockhoiden,  Is  estop- 


ped to  deny  its  liability.  Oorporatlons  shonltJl 
be  held  to  the  same  prlndides  of  honesty 

and  fair  dealing  that  Individuals  are.  But 
th^  can  only  act  throogh  their  agoits,  and. 
If  acquiescence  and  UuAes  upon  the  part  of 
the  agent  will  not  constitute  ratification  and 
estoppel  by  the  corporation  where  it  would 
In  the  case  of  Indivlduala,  then  they  are 
exempt  from  tbe  rules  applying  to  others. 
That  a  corporation  may  ratity  or  estop  it- 
self by  the  knowledge  and  acquiescence  of 
Its  representatives  in  unauthorized  acts, 
without  the  knowledge  being  received  and  act- 
ed upon  at  a  formal  meeting  of  the  board  or 
stockholders,  see  In  addltlw  to  the  cases  al- 
ready dted,  Scott  T.  Railroad  Co.,  86  N.  Y. 
200;  Soott  V.  PllBt  M.  B.  Ghurcfa,  90  Mich. 
532,  15  N.  W.  Rep.  891;  MUllng  Co.  v. 
Donat,  10  Cola  529,  le  Pac  Rep.  157;  Kent 
T.  Mlntog  Co.,  78  N.  Y.  187;  FldeUty  Ins.,  T. 
ft  3.  D.  Co.  T.  Shenandoah  VaL  R.  Oo.,  82 
W.  Va.  257,  9  S.  E.  Rep.  180;  Sheldon  Hat 
Blocking  Co.  V.  Elckemeyer  Hat  Blocking 
Co.,  90  N.  Y.  613;  Smith  t.  Ayer,  101  U.  S. 
820;  Phosphate  of  lime  Co.  r.  Green,  Ij.  B. 
7  0.  P.  03. 

There  are  many  other  statements  made  In 
the  oplnlMi  of  my  respected  associates  In 
which  I  do  not  agree,— In  fact,  I  think  I  do 
not  agree  with  any  of  it,— bnt  the  length 
which  this  opinion  has  already  reached  ad- 
mtmlshes  me  that  I  should  draw  it  to  a 
dose.  For  tbe  foregoing  reasons  I  am  of  the 
belief  that  the  Judgment  as  entered  in  the 
district  court  was  correct,  and  the  orier 
granting  a  new  trial  was  wrong.  I  Qierefore 
dissent  from  the  judgment. 


HOWBLL  et  al.  v.  FIRST  NAT.  BANE  OF 
WASHINGTON. 
(Snpreme  Coart  of  EauBai.    Oct  7,  1803.) 

CORPORAnONS— LlABILITT  OT  StOCRHOL&BRS. 

The  liability  of  stockholders  to  the  cred- 
itors of  a  corporation  is  several,  aad  not  joint, 
and,  when  proceeded  against  by  action,  each 
must  be  sued  separately.  Abbey  v.  Diy  Goods 
Co..  24  Pac  Rep.  426,  44  Kan'  415. 
(Syllabus  by  tbe  Court) 

Error  from  district  court,  Washington 
county;  F.  W.  Sturges,  Judge. 

Action  by  the  First  National  Bauk  of 
Washington,  Eau.,  agalust  George  W. 
Howell  and  others.  Plaintiff  had  Judg- 
ment, and  defendants  bring  error.  Reversed. 

Hills,  Smith  &  Hobbs,  for  plaintiffs  In  er- 
ror. Obarles  Smith  and  3.  O.  Low,  toe  de- 
fendant In  error. 

ALLBN,  J.  Ph^ntUCs  In  error  were  Jtrin- 
ed  with  many  others  as  defendants  In  an 
action  bnmi^t  by  the  defendant  In  error 
to  enforce  their  statutory  UabUity  as  stodc- 
holders  in  an  Insolvent  corporation.  THey 
dennured  to  the  petitkm  on  the  groond  that 
several  causes  of  action  were  improperiy 
Joined.   The  demumr  was  oraroM,  «nd. 


Digitized  by 


8M 


FACIFIO  BBPOBTEa,yoL.  84. 


the  d^endants  dectlng  to  stand  tbereon, 
Judgment  was  ait»ed  against  each  of  them 
Cor  different  amonnlB.  Tbe  Identical  qoea- 
tlon  preeented  In  this  case  was  fully  consid- 
ered b7  this  ooDrt  In  the  case  of  Abbey  t. 
Dry  Goods  Oo^  44  Kan.  41S,  24  Fac.  B^. 
426l  With  the  dedslon  In  that  case  we 
are  eatixelj  satisfied.  Judgment  rerased. 
All  the  justices  concurring. 


MTTiT«WR  T.  IfoBLWAIN. 
(Sivnme  Oourt  of  KsnsBi.  Oet  T,  1888.) 

Bapurnr  bt  Hobtoaobb  —  VAL-n  aw  Paopnrr 
— Bdbdbr  Of  Pboov. 
Where  the  holder  of  a  diattel  mortgage* 
nndOT  hla  mortgage,  takes  possenion  ct  a  part 
of  the  pmonal  property  mortgaged,  but  makes 
DO  sale  or  dlaiMBitlon  thereof,  aa  prescribed  by 
the  statute,  he  ia  liable  to  the  mortgagor  for 
the  actual  valae  of  the  same,  at  the  time  and 
|dace  of  taking  poaaession  thereof;  bat  where 
the  mortgagee,  or  any  one  in  posseaaion,  clalma 
that  the  property  thna  taken  by  the  mortgagor 
egnala  or  exceeda  the  mortgage  debt,  the  bur- 
den ia  npoa  him  to  prove  sneh  fact.  If  the 
ralne  equala  or  exceeda  tbe  full  amount  of  the 
mortgage  debt,  the  mortgage  la  satisfled  there- 
by, and  no  other  seiznre  can  be  had  under  the 
mortgage,  or  In  a  reftlevin  actkm  fomded  npon 
the  mortgage. 
(Byllabua  bj  the  Court) 

Errw  from  district  conrti  Barber  county; 
O.  W.  Ellis.  Judge. 

Action  In  replevin  by  Yemon  J.  Miller 
against  A  B.  McBlwaln.  Defendant  bad 
Judgment,  and.  plaintiff  brings  etrw.  Be- 
rarsed. 

J.  A  Horray,  tor  plaintiff  in  eiror.  8.  L. 
Orerstreet  and  T.  O.  OatUp,  for  def^idant  in 
error. 

HOBTON,  a  J.  Aetlon  In  rei^evltt,  Ver- 
non J.  MUler,  the  plaintiff,  claiming  special 
ownersh^  In  certain  cattle,  and  the  im- 
mediate poaseaslon  thereof,  by  virtue  of  two^ 
chattel  mortgages,— one  executed  on  the  6th 
day  of  August,  1886,  by  E.  D.  Qreen  to 
S.  Q.  HlUer,  to  secure  the  payment  of  $417.- 
85,  but  filed  August  21«  1886,  and  the  other 
given  by  Moses  Hitman  to  Bdwin  Green 
on  the  2d  day  of  NovembCT,  1887,  to  secure 
the  payment  of  $930,  but  not  filed  for  record 
nntll  the  22d  day  of  November,  1887.  Mc- 
Dlwaln  alleged  he  purchased.  In  good  faith, 
the  stock  on  the  15tb  day  of  November,  1887, 
before  the  filing  of  the  mortgage.  To  the 
original  petition,  McEIwaIn  filed  an  answer 
containing  a  general  denlaL  Upon  the  trial, 
plaintiff  filed  an  amended  petition,  getting 
forth  a  further  special  Interest  in  the  prop- 
erty by  virtue  of  the  chattel  mortgage  of 
the  6th  of  August,  1886.  given  by  Qreen 
to  Mlll^.  No  answer  was  filed  to  the 
amended  petition,  but  the  case  was  tried 
by  the  court,  and  all  the  parties,  without 
obJecU<m,  npon  the  theory  that  the  general 
denial  filed  to  the  (niglnal  petition  was  abM 
an  answer  to  the  petition,  as  amended.  Under 


these  <drcumstances,  we  cannot;  In  tt 
treat  tbe  defendant  as  in  ^Auilt  of 
In  the  trial  court.  It  appeared  v 
trial  that  the  evidence  was  oo 
whether  the  catOe  replevied  wve  ! 
In  the  chattd  mortgage  from  Green 
ler  of  August  S,  1886;  and  it  tan 
peered  that  the  plaintiff  obtain 
Moses  Hickman,  under  his  chattel  m 
18  head  of  cattle,  but  he  did  not  si 
value  of  them.  The  exact  value  thereof 
shown  by  eltiier  party.  The  court  in 
the  jury,  among  other  things,  as  foUov 
claimed  In  this  case  that  head  of  tl 
tie  were  turned  over  to  the  plaintif 
case.  If  yon  find  that  snch  was  t 
and  also  find  that  tlie  purchase  a 
wain  was  In  good  faith,  and  prioi 
filing  of  the  second  raort^we,  thm  I 
you  that  It  la  the  du^  of  the  pla 
rtiow  by  a  preptmdoance  of  tlie  te 
the  value  of  tlie  18  head  turned  ova 
In  this  case;  and,  tf  yon  find  tliat  ti 
exceeds  the  amount  due  on  the  $4 
fbaa  I  Instruct  you  Qiat  your  verdict 
in  favor  of  the  defendant"  If  the 
took  possession  of  sny  part  ist  tb 
gaged  property,  but  did  not  advert 
sdl  the  same,  according  to  ^e  sta 
Is  resDonslble  for  the  actual  caah  ^ 
tbe  cattle  at  Qie  time  and  xdace  oi 
possession.  If  such  value  equaled 
ceeded  the  debt,  that  satisfled  tb 
and  no  farther  sdsure  und«  tlie 
mortgage  could  be  bad.  Denny  v.  F 
22  Kan.  89.  The  burden  was  not  v 
plaintiff  to  idiow  tbe  value  of  the  cat 
ed  over  to  him,  but  tbe  defendan 
have  shown  the  value,  and.  If  tbe 
thereof  equaled  or  exceeded  the  n 
debt,  the  defendant  ought  to  have 
ered.  Tbe  Instruction  was  erronec 
prejudicial  in  placing  tbe  burden  < 
of  the  value  of  the  18  head  of  cstt 
the  plaintiff,  when  this  was  a  mi 
defense,  and  ooglit  to  have  been  est 
by  the  defendant  Wha>e  the  del 
the  payment  or  satisfaction  of  a 
mortgage  sued  on,  by  money  or  ot] 
such  defense  Is  to  be  proved  by  tb 
making  the  same.  Tbe  judgmmt 
district  court  will  be  reversed,  ant 
remanded  for  further  proceedings. 
Justices  concurring. 


80T7THBBN  KAN.  B.  Ca  v.  BOA 
GOM'BS  OF  JOHNSON  OOUN 

(Snpreme  Court  of  Ksnaaa,    Oct  7, 

BarABUSKicaKT  ov  Hiohwat— Cbossiko  I 
Track— C01CPBHSI.TTOK. 

Kanaas  Cent  B.  Co.  v.  Ocmun 
Of  Jackaon  Co.,  26  Pac.  B«n.  394,  45  I 
and  Atchison,  T.  &  S.  F.  R.  Co.  v.  1 
Com'ra  of  Osage  Co..  28  Paa.  UtQ.  '. 
Kan.  676,  followed. 
(HrUabos  hr  tbs  OmkU 
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:  from  district  court,  Johnsmi  county; 
?.  Burrls,  Judge. 

<n  hy  the  Soutbem  Kanaas  Railroad 
ny  against  the  board  of  county  com- 
lera  of  Jobnson  county  to  recover 
»  arising  from  -the  establishment  and 
icHon  of  a  highway  over  Its  ri^t  of 
Lnd  railroad  track.  Defendant  had 
mt,  and  plaintiff  brings  error.  Re- 

Hurd  and  Bobert  Dunlap.  for  plaln- 
aror.   S.  D.  Scott,  for  defendant  In 


CURIAM.  The  plalntlfl  In  oror 
rved  and  filed  Its  brief  In  time.  No 
r  oral  argument  has  been  filed  or  pre- 

by  the  defendant  In  error.  Under 
ior  decisions  of  tbe  court,  the  Judg- 
?111  be  reversed,  and  the  case  remand- 
h  direction  that  judgment  be  entered 
or  of  the  railroad  company.  Kan- 
at  R.  Co.  V.  Commissioners  of  Jack- 
„  45  Kan.  716,  26  Pac  Rep.  3&4,  and 
in,  T.  &  S.  F.  R.  Co.  V.  Board  of 

of  Osage  Co.,  48  Kan.  576,  29  Pac. 
iSi,  and  cases  there  cited. 


FRIENP  et  al.  y.  MILLEB. 
erne  Court  of  Kansaa.   Oct  7,  1893.) 

;:b— CotJBT  Rbcobds  or  Akotbbr  Btatb — 
uCTs— CoHPOUNDiKO  Fbloxt— Paroi.  Evi- 
I— Question  fob  Jubt. 
L  record  of  proceedings  Id  the  Indlcial 

conrt  of  the  territory  of  Utah,  duly 
icated  under  the  act  of  congress,  is  ad- 
i  in  eTidence  to  show  that  such  proceed- 
re  been  had.  Dodge  v.  Coffin,  16  Kan. 
Bjnes  T.  Cowep,  Id.  837, 
Kji  agreement  to  stifle  a  prosecution,  or 
hold  testimony  therein,  and  thus  ob- 
he  course  of  public  Justice,  or  to  com- 
1  felony.  Is  absolutely  void,  and  no  re- 
:aQ  be  nad  upon  a  promisBory  note  giv- 
inaideratlon  of  such  an  aureemcot. 
rhe  role  whidi  forbids  the  Introduction 
I  evidence  to  contradict,  add  to,  or  varr 
en  instrument  does  not  extend  to  evi- 
offered  to  show  that  a  contract  was 
a  furtherance  of  objects  forbidden  by 

by  common  law,  or  by  the  general  nol- 
he  law.    Martin  v.  Clarke,  8  B.  I.  3^. 
rhe  evidence  examined,  and  AeU  to  be 
t  to  carry  the  case  to  the  jury, 
bus  by  the  Court) 

from  court  of  common  pleas,  Sedg- 
>mitr;  Jacob  M.  Balderston,  Judge. 
Q  on  a  promissory  note  by  C.  B.  MU- 
Inst  H.  F.  Friend  and  otliers.  Plain- 
1  judgment,  from  wblch,  and  an  or- 
lying  a  new  trial,  defendants  bring 

Reversed. 

»tber  facts  fully  appear  In  the  foUow- 
;ement  by  JOHXSTON,  J.: 
D  to  recover  npoa  a  promissory  note 
700,  executed  by  H.  F.  and  J.  A. 
In  favor  of  C.  B,  Miller,  payment 
di  was  guarantied  by  W.  R.  Tucker 
1111  am  Mathewson.  The  defendants 
UHiwwed,  setting  up  two  defeaues: 


The  first,  that  the  iiot»  was  ezecated  wltb- 
oat  conaidwation,  and  was  glrai  upon  an 
agreemoit  by  tbe  Frienda  and  one  N.  B. 
Osbnm  with  Miller,  wheEeln  Mllla  agreed 
to  dismiss  an  actions  then  pending  In  court 
wherdn  he  was  plaintiff  and  the  Frienda 
and  Osborn  were  defendants,  and  to  de- 
liver H.  F.  Friend  certain  deeds  and  valu- 
able papers  then  under  the  control  of  Miller, 
and  to  keep  Friend  harmless  from  further 
costs  and  expaiseB  arising  out  of  tbe  ac- 
tions to  be  dismissed.  This  ogreraiait.  It 
Is  allied,  MUler  failed  and  refused  to  po^ 
form,  by  reason  of  which  the  craslderatlon 
of  the  note  hod  wholly  tailed.  The  seccmd 
defense  avers  that  Ibe  tmly  oonsldrautlon  fbr 
the  execution  of  the  note  was  an  agreement 
entered  Into  between  the  Friends  and  Osborn 
on  the  date  of  tbe  execution,  of  the  note.  In 
wfaldi  aiUler,  in  consideration  of  the  glTlng 
of  the  note,  among  other  things,  agreed  to 
forbear,  discontinue,  and  refrain  fkvm  prose- 
cuting a  certain  criminal  action  pending 
against  H.  F.  Friend  and  M.  E.  Osborn  in 
the  court  of  the  twritory  ot  Utah,  holden 
In  Salt  Lake  City,  wherein  Friend  and  Os- 
born are  charged  with  the  commission  of  a 
felony  under  the  laws  of  the  territory,  which 
act  would  constitute  a  felony  imder  the  laws 
of  Kansas,  to  wit,  the  forging  of  a  deed  to 
real  estate  situate  In  the  county  of  Sedgwick, 
state  of  Kansas,  and  which  was  filed  and 
recorded  within  said  county  as  a  valid  and 
genuine  Instrument  It  was  further  aUe^ed 
that  the  said  Miller  then  and  there  agreed 
to  forbear  and  refrain  from  the  prosecution 
of  the  said  Friend  and  Ostrarn  at  any  time 
or  place  for  tbe  forging  or  uttering  of  the 
alleged  forged  deed,  or  for  any  ofitense  grow- 
ing out  of  the  alleged  forgery  of  the  same. 
The  reply  was  a  geno^  denlaL  On  the 
trial  It  was  ruled  that  the  defendants  had 
the  burden  of  pnx^  and  the  opening  and 
dosing.  They  introduced  their  evidence, 
aftw  which  an  application  was  made  to 
amend  tbe  answer  so  as  to  conform  to  the 
facts  proven,  but  leave  was  not  granted. 
Miller  th^  demurred  to  tbe  evidence  which 
was  offered,  and  the  court  sustained  the 
same,  and  directed  the  Jury  to  return  a  ver- 
dict In  favor  of  the  plaintiff  below  for  the 
full  amount  of  the  note,  with  accrued  In- 
t^^st  thereon.  Exceptions  were  taken  to 
tite  rulings  of  tbe  court  and  to  the  refusal 
ot  a  motltHi  tar  a  new  triaL 

Noah  Alloi  and  Amldtm  &  Oonly.  for  plain- 
tiffs in  error.  Stanley  &  Hume,  for  defend- 
ant In  OTor. 

JOHNSTON,  J,,  (after  stating  tbe  facts.) 
The  demurrer  to  the  evidence  admitted  every 
tact  and  conclusion  which  the  testimony 
mc  St  favorable  to  the  ief endnnts  below 
tended  to  prove.  Tbe  court  could  not  weigh 
conflicting  testimony,  nor  withdraw  the  case 
from  the  jury  because  the  testimony  tending 
to  establish  the  defense  was  weak  and  on- 
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■atlafB«tar7.  It  oouM  not  direct  a  rerdlet 
In  faror  of  Miller  unlesa  the  opposing  par- 
ties entirely  failed  to  offer  prottf  tending  to 
eetabUsh  something  essential  to  the  maln- 
tMumce  of  their  defense.  Railway  Oo. 
Oonse,  17  Kan.  671;  Brown  Railroad  Co., 
81  Kan.  X 1  Pac.  Bap.  605;  Christie  t.  Barnes, 
88  Kan.  817,  6  Pac.  Hep.  090;  SnUiran  v.  In- 
■nranoe  Go.*  84  Kan.  177,  8  Paa  Bep.  112. 
An  examination  of  the  testimony  and  of  the 
ruUngB  of  the  court,  together  with  its  ez- 
planatUT  renuiks,  couylnce  ns  that  there 
should  be  anotliw  trltl  of  the  canse.  There 
was  testimony  tending  to  show  that  when 
the  note  was  glren  a  criminal  prosecution 
ma  penffing  in  tiie  courts  of  the  territory  of 
Utah  against  BVtend  and  Oebom  vjKm  a 
iduurge  taegieey.  This  wsa  iliown  by  a 
record  of  flie  iwoceedings  In  the  Utah  coort, 
authenticated  as  the  law  requires.  The  con- 
tention that  the  xvoceedinge  were  not  snfll- 
dently  authenticated  to  entitle  them  to  be 
wed  as  erldenco  In  the  courts  of  this  state 
Is  not  good.  The  court  can  take  notice  of 
the  constitutions  of  other  states  ocmadtutlng 
courts,  and  it  can  also  take  notice  of  the  acts 
of  congress  providing  far  the  organisation  of 
tmttnles  and  the  creation  of  courts  therein, 
so  ftr  as  the  jnrisdlctkm  of  sneh  courts  Is 
shown.  Dodge  t.  OoOa,  15  Kan.  277; 
Haynes  t.  Oowen,  Id.  687.  Within  the  mle 
of  these  antboiities,  the  authentication  in 
anestlon  wss  amply  snffldsnt;  and  Justified 
Oie  admtsdon  of  tbe  noacA.  Mon  than  that, 
it  was  admitted  and  cmsldered  by  the  court, 
and  may  Justly  be  considered  by  this  court 
In  determining  whether  tbore  was  soffldent 
teetlroony  offered  to  take  tbe  case  to  the 
Jury.  There  wta  testimony,  tending  to  show 
that  the  prosecution  was  begun  at  the  In- 
stance of  MlUer,  who  had  employed  counsel 
to  assist  In  the  proseeatlon,  and  had  spent 
money  to  procure  ertdence  to  sustain  the 
charge.  Hiere  was  other  testimony  tending 
to  show  that  he  had  the  control  and  possee- 
aloD  of  written  testimony  Important  and  ma- 
terial to  a  successful  prosecution.  A  number 
of  cirll  actions  between  these  parties  bad 
been  commenced,  and  to  settle  all  differences 
between  them  an  agreement  was  made  tor 
the  compromise  and  dismissal  of  the  cItII 
actions;  and  this  agreement  appears  from 
some  testimony  to  have  luTc^red  also  the 
dlseontlnnance  of  the  prosecution  In  TTtah. 
and  the  surrender  by  MlUer  of  tbe  testimony 
of  which  he  had  control  that  might  be  used 
In  that  prosecution.  In  consideration  of 
these  agreements  the  note  in  question  was 
glren.  There  can  be  no  question  that  an 
agreement  for  the  purpose  of  stifling  crim- 
inal prosecutions,  w  fw  tbe  withholding  of 
proof  so  as  to  obstruct  the  course  of  puWic 
Justice,  is  absolutely  Tcld.  The  defendants 
In  the  prosecution  were  charged  with  a  for- 
gery, and  the  compoundhig  of  such  an  of- 
fense Is  Its^  a  Mony.  An  agreement  or  tm- 
derstandhig,  express  or  implied,  to  conceal  a 
MouTi  or  to  abstain  from  a  pnnecutidb  there- 


of, or  to  withhold  any  evidence  th 
punishable  by  confloement  at  hard  ] 
a  term  not  exceeding  fire  yearn. 
Act,  I  leL  If  the  oonslderatitm  for 
was  that  Miller  should  withhold  or 
material  eridence,  and  prevent  forth 
eution  of  the  charge,  ot  If  these  tbb 
a  part  (tf  the  consideration  for  the 
would  Tttiato  the  y^bxHa^  and  no 
could  be  had  upon  It  Go-lacb  t. 
84  Kan.  86,  8  Pac  Bep.  257;  Hlnn«n 
man,  SS  Kan.  709,  12  Pac.  R 
Haynes  t.  Rudd,  102  N.  T.  872,  7 
287.  Thm  Is  testimony  that  par\ 
consideration  for  the  note  was  tha 
lAould  surrender  the  Instrument  a1 
have  been  forged,  together  with  cert 
oeltlons  pertaining  to  the  same  mat 
that  UlUer  said  that,  if  the  note 
mon^  were  not  glTen  to  him,  the 
prosecution  In  Utah  could  not  be  dl 
and  the  deed  and  evidence  could  noi 
rendered.  It  was  also  testified  tha 
of  the  agreement  was  reduced  to 
and  a  part  was  not,  ^filler  saying  tb 
agreement  with  reference  to  the  Ul 
ter  was  reduced  to  writing  it  won! 
nato  him.  Tto  written  agreement,  ' 
In  evidence,  after  providing  for  th 
ment  of  otbsr  controrerslea,  xkotU 
Millar  should  "not  employ  oc  asslsi 
employment  of  counsel  or  oth^  pe 
conduct  or  assist  In  conducting  a  oei 
tt(m  now  pending  In  the  tenltwy  < 
wherein  the  people  of  the  t»rltiNr7 
are  plaintiff  and  H.  F.  Friend  and  N 
bom  are  defendants,  or  to  fnmiab 
Tide  any  numey  or  obligation  flor  1 
ment  of  money  to  assist  bi  tbe  ^ro 
of  such  action,  or  fnmfsh  money  to 
tbe  ^Ksence  of  any  parties  at  sail 
It  Is  contended  that  the  written  a« 
must  be  presumed  to  have  embra 
whole  understanding  of  the  parties,  i 
testimony  showing  a  different  anden 
or  agreement  than  that  reduced  to 
should  have  beu  exduded,  and,  i 
not  exduded,  was  entttted  to  no  co 
tlon  by  tbe  court  It  is  probaUe, 
tended,  that  the  provisions  of  the 
agreement  not  to  employ  counsel  < 
persons  to  assist  In  conducting  the 
tion  In  Utah,  and  not  to  provide  m 
obUgathm  f<»'  money  to  carry  on  tii 
cution,  or  to  procure  the  presMtce 
neases  at  the  trial,  may  not  be  In  > 
of  law  or  morals,  but  this  writing 
prevent  tiie  parties  from  showing  tl 
consid»ation  toe  tbe  note,  altboogh  ! 
to  some  extent  be  at  variance  with  t 
Ing.  Parol  testimony  Is  admlsslU^ 
contradict  the  instrument,  but  to  sh 
It  Is  illegal  and  altogether  void,  'n 
which  forbids  the  introduction  of  pt 
dence  to  contradict,  add  to,  or  rary 
ten  Instrument  does  not  extend 
dence  offered  to  show  that  a  contn 
made  tn  furtherance  of  objects  tbrWi 
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tnte,  by  common  law,  or  by  the  general 
iL-j  of  the  law."  Martin  v.  Clarke,  8  R.  I. 
;  Peed  v.  McKee,  42  Iowa.  639;  Greenl. 

§  2S-1:  Ri-owne,  Par.  Ev.  5§  33,  34;  Joik-s, 
a.  &  Tr.  Cont.  §  191.  Under  the  rule  of 
se  authorities,  some  of  the  testimony 
ich  was  excluded  should  h;ive  been  ad- 
ted;  but  there  was  enough  of  that  which 
1  admitted  to  carry  thf  case  to  tlie  jm*y- 
Is  true  that  the  evidence  ri-si>ccting  the 
eoments  of  the  parties  as  to  the  Utah 
secutiou  is  weak  and  Bomewhat  contra- 
tory,  and  possibly,  if  submitted,  the  jury 
;ht  have  brought  in  such  a  verdict  as  the 
rt  directed.  The  plaintiffs  in  error,  how- 
r,  were  entitled  to  have  the  testinaony 
h  all  its  contradictions  and  iuconslsten- 
i  sulMnitted  to  the  jury,  and  the  value  and 
iciency  of  the  same  wen-  Questions  for 
ir  determination.  The  averments  of  the 
wer  were  somewhat  general  with  respect 
Che  illegal  agreement,  but  they  wer.-  not 
iclted  upon  this  ground,  exo-pt  by  ob- 
tions  to  testimony  when  tht'  court  re- 
ed to  permit  an  ajnendment.  Under  the 
!umstances,  we  think  thnt  tlie  proof  of- 
sd  was  entitled  to  consideration.  As 
re  must  be  a  new  trial  of  the  cause,  the 
rments  of  the  answer  may  be  made  as 
cific  OB  is  necessary.  The  error  of  wlth- 
wing  the  case  from  the  Jury  and  direct- 

a  verdict  compels  e  reversal  of  the  judg- 
Qt,  and  the  remanding  of  the  cause  for 

fOmtiUL  jqiihBjMttM*  III— iiii^ 


BhsfW^  T.  McCarthy. 

'"r**"t  Court  of  Kansas.   Oct.  7,  1S9S.) 

tDMOAm  CONVRTANCES— DKRTORTOCMMiOB 

— Appeal — Rkcokd. 

1.  A  creditor  may.  to  protect  himself  and 
are  his  claim,  purchase  from  a  failing  debt- 
his  entire  stock  of  uerchandiM^  providiiuc 
t  he  actn  in  ;,'ood  fiMi,  and  pay*  a  ftv 

■e  for  tlie  same. 

2.  An  tlie  record  doe*  act  ymport  t*  M> 

1  fill  of  the  instnictions  giTCD  by  the  court, 
all  that  were  KiTon  immi  atiy  pnrticnlnr 
ncli  nf  the  case,  the  olijections  nrtempted 
ie  raitied  thereon  cannot  be  sustained. 

3.  The  fiodUiffi  and  verdict  of  tbe  court 
mnied.  and  foUDa  tD  DO  flvstalnea  hf  mfll- 
it  evidence. 

iyllabna  hj  tii*  Oonzt.) 

Irror  from  district  court,  Jefferson  conn- 
Robert  Crozier,  Judge. 
ction  tn  replevin  by  O.  C.  McCarthy 
inat  GeOTffB  Davis,  sheriff.  Plaintiff  had 
gment,  and  defendant  brings  error.  Af- 
aed. 

'or  foimer  repwt,  aee  19  Pac  Bep.  86S. 

7m.  A.  Porter,  for  ^^atnOS  ta  mkic.  W. 
GOlal^t  ftir  deftodaat  la  «rtar* 

OBNBTON,  X  Tbla  ynt  as  a9tt<m  <tf  r»- 
rlB  broni^t  ttj  0.  Q.  MeOartliy  acatast 
rege  iDatte.  a*  vhorlff  of  Jefferson  county, 
raeorer  the  poaaeaaltak  of  a  stock  at  mer- 
ndiae  which  had  been  seized  hy  the  sher* 


iff  upon  an  order  of  attachment  issued  In 
an  action  brought  by  R.  X.  Ilershiield 
against  Slienlx  ig  &  Rro.  Htifubcrg  &  Bro. 
were  indebti'd  to  McCarthy  In  the  stun  of 
$185,  and  to  one  Brown  In  the  sum  of  JIS. 
In  order  to  obtain  a  settlement  of  ttiose 
claims,  a  piu-chase  of  the  stock  v^aa  negoti- 
ated by  McCarthy  for  the  consideration  of 
$300.  After  paying  the  iudebti'dness  there 
was  $100  due,  which  was  paid  by  McCarthy 
In  cash  to  Stienberg  &  Bro.  Hershfield  had 
a  claim  against  Stienberg  &  Bro.  for  more 
than  $IK)U,  and  in  his  behalf  it  is  contended 
tliat  the  sale  to  .McCarthy  was  maiii^  with 
the  intent  to  hinder,  delay,  and  defraud 
other  creditors.  It  is  claimed,  and  testi- 
mony 1.S  offered  tending  to  prove,  that  the 
goods  purchast'd  by  MfCarthy  were  worth 
more  than  $iJOO;  that  the  sale  was  made 
without  an  inventory,  and  out  of  the  usual 
course  of  business,  while  the  Stlenbergs 
were  in  failing  circumstances.  In  answer 
to  S!)ecial  questions  the  jury  found  that  Mc- 
Carthy did  not  know  that  the  Stienbergs 
were  in  failing  circumstances  at  the  time  of 
the  purchase,  and  further  that  he  did  not, 
ill  making  the  purchase,  act  fraudulently,  or 
with  Intent  to  hinder,  delay,  or  defraud 
Hersbileld  in  the  collection  of  his  debt  It 
was  also  found  that  Stienberg  &  Bro.  wwe 
In  failing  circumstanc<.>s  at  the  time  of  the 
sale;  that  no  InveutM?  of  tba  wtook  waa 
taken;  that  the  sale  was  made  ont  ot  the 
wmal  course  of  btulneflB;  bat  Oat  the  valoe 
of  the  stock  at  the  time  of  ttte  aala  waa  hnt 
¥300.  The  general  verdict  was  In  favor  of 
McCarthy,  aoatalning  the  good  faith  and 
validity  «f  the  aale^  Although  the  anffl- 
ciency  of  tiie  ertdoioe  If  challenged,  we 
gard  it  to  be  Boffldent  to  i^hold  the  verdict 
It  may  be  remarked  that  there  waa  more 
teaUmoiir  oOered  m  favor  of  UcOertkr  t3uui 
there  was  at  ISie  flnrt  trial  oC  Cb»  eaoH. 
Davla  T.  McCarthy,  40  Kan.  18,  19  Vw.  Rep. 
8Ba  nie  debt  of  McOarthf  waa  a  Ixma  fide 
me^  and  be  waa  eertalnlr  entiaed  to  protect 
Uma^,  and  aeemhe  hla  claim,  by  the  poiw 
chase  of  the  goods,  providing  he  acted  In 
good  faith,  and  paid  a  fair  valne  for  the 
aanMk  The  fact  that  the  aale  waa  niada 
after  bnitfiieBa  honi^  aM  wtUkovt  ■  wrttbaa 
Inventory,  does  not  necWHWitny  IWJftT  boA 
faith,  nor  a  design  to  deCiat  OK  ^fkaud  otber 
credlt(»a.  There  is  prottf  that  a  carafnl  in^ 
spectlon  flC  ttie  Qnantlly  tmA  TftUae  eC  ttw 
goods  waa  made  bj  KcOartfe^t  uid  t  Ida 
request  «  ttM  bad  dealt  Ib 

jewdry^  flocamlned  ttai^  aad  usphOkH  thdr 
valae  at  CBQOl  TMa  waa  tte  vaKw  detMS 
mined  npon  byr  the  far*  «aA  ttm  la  tm^tt 
teattBuaxy  to  anatala  it^  aa  ve  tbiek  ttere 
waa  teanataln  tbeflndlnc  that  UcOarthjr  did 
not  act  frandnleatly,  m  Mth  the  Jateoat  to 
iMer,  ddaj,  or  (tefraad  SaaOtliBUd  In  tiie 
collection  of  hla  debt. 

Some  qneaflOBa  are  acni^t  to  !»  ralaed 
ujxm  &e  Inatmctions  that  are  not  avaOable. 
For  tnatance^  It  ta  aald  that  the  comt  told 
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the  jury  that  **a  man  In  ftUUnr  drcum- 
Btances,  havlns  a  number  of  <Tedltors.  and 
among  them  one  for  $500,  to  whom  he  seUs 
a  |2,000  stodc  of  merchandise,  and  recelTea 
therefor  ^IfiOO  In  cash,  the  sale  Is  Toid."  It 
la  contended  that,  whethv  tiila  Instmctlon 
Is  correct  or  not.  It  became  the  law  of  the 
eas^  and  It  was  tlie  da(7  the  Jnry  to  obe^ 
It  This  was  given  hj  way  of  lUnstratlon, 
and  it  la  immaterial-  whetho-  correct  or  not 
Another  Inatmctlon  which  appears  In  the 
record  Is  that  "the  fact  that  McCarthy  paid 
to  Stlenberg  tlOO  in  cash  would  not  neces- 
sarily Tltlate  the  sale,  it  McCarthy  was  en- 
deavoring to  secure  his  claim,  and  could  only 
do  so  by  buying  the  whole  stock,  and  paying 
9100  in  addition  thereto.  It  is  for  the  ]ury 
to  det»mlne  from  all  the  evidence  in  the 
case  whether  it  was  the  purpose .  of  Mc- 
Carthy, and  what  he  did,  to  hinder  and  de- 
lay the  other  creditors  In  the  collection  of 
tb^r  dalma."  T^ere  Is  no  reastm  to  com- 
plain of  this  instruction,  and  the  Jury  evi- 
dently followed  It  The  correctnuis  of  the 
charge  of  the  court,  however,  Is  not  open  to 
Inquiry,  as  the  record  does  not  purport  to 
set  forth  the  Instinctlons  In  toll  as  given  by 
the  court,  nor  Is  there  any  statement  that 
those  contained  In  the  record  were  the  only 
Btatonent  of  the  law  upon  any  particular 
IvancSi  of  the  case.  Undnr  these  circum- 
stances, no  review  of  the  charge  can  be  had. 
Winston  V.  Bumell.  44  Kan.  367,  24  Pac. 
Bep.  477.  The  Jw^ment  of  the  district 
court  will  be  affirmed.  All  the  Justices  con- 
curring. 


aT.  LOUIS  4  S.  F.  R.  00.  v.  KIEKPAT- 
RICK. 

(Supreme  Court  of  Kansas.  Oct  7,  1893.) 

AlTOBKIT  AMD  ClIBUT— CoMPKJf&lTIOJI  — ReVWW 
or  BVIDBKOB  ON  APPBAL, 

1.  A  railroad  company  emplofin^  an  attor^ 
ney  to  perform  services  connected  with  the  con- 
■tmctloa  of  a  connecting  line,  which  it  con- 
templates operating  as  an  extension  of  its  road. 
Is  liable  for  his  serriceB,  and  cannot  defeat  an 
action  for  the  recovery  of  his  compensation  on 
the  ground  that  Its  general  officers  nad  no  pow- 
er ato  bind  the  corporation  for  such  services. 

2.  The  findings  f»f  the  trial  court  on  dls- 

KQted  questi<His  ox  fact  whoi  fairly  snivorted 
f  eompetMit  evidence,  are  oondunve. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Harper  coun- 
ty; C.  W.  ElUs,  Judge. 

Action  W.  R.  KirkpatrlCk  against  the 
St  Louis  &  San  Francisco  Railroad  Compa- 
ny. Plaintiff  had  Judgment;  and  defend- 
ant brings  OTor.  Affirmed. 

A.  A  Hurd  and  Robert  Dunlap,  for  plain- 
tiff in  error.  Geo.  B.  McMahon,  for  defend- 
ant In  error. 

ALLEN,  J.  This  action  was  Immght  by 
defendant  In  error  to  recover  compensation 
for  his  services  as  attorney.  The  defend- 
ant denied  liability,  dalmlng  that  plalnUff 


never  was  enqil(^ed  by  it  as  ita  at 
that  whatever  eorices  were  In  fhct  p 
ed  were  for  another  corporation,  kn< 
thB  St  Louis,  Ejansas  &  SonOiweBtcf 
road  Company,  and  titat  for  tlioee  i 
he  was  paid  in  fnU  by  an  annual  pa 
the  defendant's  road.  Varfona  otitj 
wwe  made  to  tlie  Introdnctton  of  tm 
and,  among  otliers,  to  a  question  as! 
witness  Love,  with  reference  to  fht 
of  the  services  for  which  plalntUf  i 
compensation.  It  la  urged  that  tbi 
tlon  Includes  services  not  Shovrn  1 
deuce  to  have  been  performed  by  U 
order  that  a  witness  may  be  permi 
testt^  as  to  the  ralne  of  services  f oi 
compensation  Is  <daimed.  It  Is  not  ne 
that  the  rendition  of  the  services  1 
cluslvely  shown,  but  Is  sofflclent  U 
is  testimony  fiilrly  tending  to  cstabl 
dalm.  We  think  there  was  snch  e* 
In  this  oase.  While  tiie  question  la 
wliat  objectionable  because  It  lndi 
numbOT  of  Items  conconlng  whltA  it 
have  been  better  to  make  separate  In 
In  view  of  the  fact  that  on  cross-ea 
tion  these  separate  matten  vrere  fi 
quired  Into,  we  see  no  material  error 
ruling  of  the  court  Hie  other  qn 
raised  on  the  admission  of  testimo 
do  not  deem  of  sofflcient  Importance 
quire  a  special  mention,  bnt  pat» 
substantial  error  In  tbe  mlbigs  of  the 
The  railroad  company  omtends  i 
did  not  In  fact  employ  the  idalntiff 
attorney;  that  the  road  was  bnilt  1 
St  Loitfs,  Kansas  A  Sontiiwestem  B 
Company;  and  that  even  if  It  wa% 
that  the  officers  of  the  defendant  > 
ny  did  in  tact  employ  the  plaintiff  i 
form  swvlces  connected  witii  the  co 
tion  of  the  road,  the  defendant  co 
would  not  be  bound,  because  such  • 
would  have  no  power  to  bind  the  def 
company  for  such  so^vlces.  As  to  ttit 
tlon  of  fact  the  testimony  was  conf 
and  the  trial  court  resolved  the  do 
favor  of  the  plaintiff.  This  flndbig  is  < 
slve  on  us.  As  to  the  jwwer  of  the  offl 
the  St  Louis  &  San  Francisco  Railroa< 
pany  to  Und  it  by  a  contract  with 
tomey  to  perform  services  connectet 
the  building  of  a  line  of  road  btiong 
another  railroad  corporation,  while 
cUne  to  tbe  (^nlon  that  under  some  c 
stances  th^  could  not  do  so,  ondi 
faots  disclosed  In  this  caa^  it  appeai 
the  defendant  company  hau  a  direct  L 
In  tlie  coDstructicm  of  this  road;  t 
was  not  only  a  connecting  line,  bul 
Immediately  after  the  road  was  com 
It  was  operated  by  the  defendant  coi 
If  the  new  line  of  road  was  bnt  an 
slon  of  the  defendant's  line,  construct 
dw  the  name  of  a  Kansas  corp(H-ati« 
a  view  either  to  a  consolidation,  < 
operation  of  the  new  road  under  a 
It  would  not  be  reastmable  to  aay  th 
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deCeBdant  had  no  l&teraat  In  tti  eonstrao- 
ibm,  and  coald  not  Und  Itadf  by  a  con- 
tract tor  serriCM  to  be  rendered  in  oonneo- 
tlon  with  ita  eonatmctlon.  We  lUnk  In 
dealing  witb  ICr.  O'Day,  who  waa  vloe  pna- 
Ident  and  general  oonnsd  ct  the  dafend^t 
company,  as  he  hlmaelf  teatlflea.  the  plaintiff 
had  the  rlffbt  to-  presume  ttiat  he  waa  an- 
thorised  to  contract  for  legal  services,  and 
espedall/  ao  where  the  acta  of  the  plaiotlff, 
nnd  debts  contracted  by  him  under  hla  em- 
idoyment,  ware  ratified  and  pidd  by  other 
offlews  of  the  company,  as  shown  tiy  Hie 
evldmceb 

We  do  not  think  that  the  fact  that  the 
trial  court  deducted  $100  ftom  what  Ittbond 
to  be  fb»  Talne  of  plalntUTa  aerrtees  oo  ao- 
connt  of  the  pass  Issued  to  plaintiff  abowa 
that  the  court  decided  Oe  case  on  any 
thewy  of  allowing  damages  to  the  plaintiff 
for  the  tenure  of  file  defendant  to  cwtlnne 
the  paas.  The  court  found  the  Talue  of 
plnlntiirs  servleea  to  be  $900.  Hie  plaintiff 
sned  to  recorer  the  value  of  his  services. 
We  do  not  see  that  the  defoidant  has  any 
risrht  to  complain  of  the  $100  deduction. 
We  percelTe  no  substantial  error  In  the  rec- 
ord, and  the  judgment  wlU  be  afflrmed.  All 
ttie  Justices  concnrrtng. 


OUT  et  at  t.  BOARD  OF  CX>irB8  07 

HAMII/IX>N  GOniVTY. 
(Snpreme  Court  of  Kansas.  Oct  7.  1893.) 
RiviBw  or  BrmaROB  oh  Aptsal. 
Where  thwe  is  a  fair  conffict  in  tlie  evi- 
dence, the  flDding  of  the  trial  .court  on  a  dls* 
pnted  qnestioD  of  fact  Is  coneliulTab 
(SyllaboB  by  the  Gonrt) 

Error  ftom  district  court,  Hamilton  coun- 
ty; A.  J.  Abbott.  Judge. 

Froceedlnga  by  L  J.  O.  Ony  A  Son  agslnst 
the  board  of  county  commisalonera  of  Ham- 
ilton  county  to  recover  commlaslops  as  bro- 
ken. Defendant  had  judgment,  and  plaln- 
tUb  bring  error.  Affirmed. 

Hopkins  A)  Hosklnaon  and  S.  H.  Tucker, 
for  plalntiffa  In  orror.  George  Oetty,  few 
defendant  in  error. 

ALLBN.  J.  Plaintiffs  in  error  pree«ited 
a  clafm  of  f720.  which  they  alleged  was  dne 
them  from  Hamilton  county  for  commission 
for  negotiating  the  sale  of  $36,000  of  the 
fundini;  bonds  of  said  county  to  the  board 
of  county  commissions,  who  disallowed  the 
claim.  Plaintiffs  appealed  to  the  district 
court,  where  a  jTiry  was  waived,  and  the 
court  found  for  the  defendant.  The  nlafn- 
tiffa  In  error  concede  that  they  failed  to 
show  a  legal  contract  with  the  board  of 
commlfialoners  for  the  performance  of  the 
sprvicoa  charged  for  in  their  bill,  but  they 
rlitim  that  the  evidence  shows  a  subsequeut 
niritt(^rion  by  the  board,  and  that  the  coun- 
ty  received  the  benefit  of  tbelr  services. 
v.84F.no.4 — 26 


The  e^draice  wltb  refaenee  to  a  ratlflcar 
ti<m  was  conflicting  and  the  court  ftmnd 
specially  that  there  was  no  ratification. 
This  finding  settles  the  ane*tlon  of  fact  ad- 
versely to  the  plalntjib  In  error,  and  leaves 
nothing  for  our  consideration,  as  has  been 
bdd  by  this  court  in  cases  too  nummms 
to  mention.  Judgment  aillrmed.  All  the 
JusUces  concurring. 


TOOTLBt  at  sL  T.  MINBR,  (GAHK  et  sL. 
Intervenersi) 
(Stqireme  Gonrt  of  Kansas.  Oct  7.  1898.) 
ATTACHKBire— PaioHiTT  Or  Lism. 

Property  was  attached  at  the  instance 
of  several  creaitors.  two  of  whom  were  con- 
tending for  priority.  Under  an  order  of  tiie 
ooort  the  attached  property  was  sold,  aud  the 
proceeds  brooi^t  into  court,  and  placed  in  the 
bands  of  the  derk  to  await  Its  further  order. 
After  the  levies  were  made,  one  of  the  con- 
testioc  creditors,  wliose  levy  was  first  in  point 
of  time,  vtrfontarily  dismissed  his  action,  and 
began  anotlia:,  in  which  he  sought  to  garnish 
the  funds  In  the  hands  of  the  clerk.  Prior  to 
tills  time,  and  to  tlie  dismissal  of  the  former 
acticu.  the  debtor  assigned  and  transferred  idl 
his  li^t  and  Interest  hi  the  funds  In  the  hands 
of  the  clerk  to  the  other  contesting  creditor. 
Held  that,  as  the  asaignntMit  and  transfw  were 
made  In  good  faitti,  they  t>eeame  effective  as 
against  the  first  attachmg  creditor  upon  tlie 
msmissal  of  hia  action,  and  gave  to  the  second 
attacliing  creditor  the  superior  claim  and  right 
to  the  funds  In  the  hands  of  the  clwk. 
(Syllabus  by  the  CourL) 

EntNT  from  district  court*  ClaA  ooonty; 
Fmnds  0.  Price,  Judge. 

Action  by  Tootle,  Hosea  &  Go.  against  B. 
S.  MInnr.  Plaintiff  had  judgmnit,  and  an 
order  continuing  the  lien  of  an  attachment 
previously  laaned.  Joseph  Oahn  &  Go.,  In- 
tMTening,  moved  to  set  adde  the  attachment 
BO  far  aa  the  same  appeared  to  be  anperlor 
to  an  attachment  In  tlielr  fiivw  against  the 
same  defendant  From  a  Judgment  sustain- 
ing the  motion,  plalntiffa  bring  error.  Re- 
versed. 

Reed,  James  ft  Randolph,  for  plalntiffa  in 
error.  George  O.  Blake,  for  d^ndant  in  er- 
ror. 

JOHNSTON,  J.  A  retail  dealer  in  mer^ 
cbandlse  at  Ashland,  named  Miner,  failed  In 
business,  and  the  result  waa  that  aeveral 
separate  attachment  actlona  were  brought 
against  him  by  creditors,  among  whom  were 
the  parties  to  thla  proceeding.  Several  of  the 
itctions  were  prior  In  point  of  time  to  those 
of  the  parties  heroin,  and  in  all  of  them  Judg- 
ments were  rendered  at  the  following  term 
of  court.  In  March,  1888.  No  controversy 
exists  as  to  the  actions  first  brou^t,  or  aa 
to  the  attachments  first  levied.  In  one  of 
the  prior  actions  an  order  was  made  by  the 
court  for  the  sale  of  the  attached  property, 
which  was  of  a  perishable  nature,  uudw 
which  the  proceeds  of  the  sale  were  placed 
In  the  custody  of  the  clerk  of  the  court,  to  be 
kept  by  him  subject  to  its  further  order. 
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wblch  was  douk  Ob  JuAT'  30,  1888^  Miner 
Blade  a  wrlttes  traoef  or  and  order  upon  the 
cleric  of  the  court,  who  wa»  In  custody 
of  the  funds,  to  pof  to  Tootle,  Hoaea  &  Cot 
the  amount  of  tbeUr  Judgment,  which  Mxter 
was  accepted  by  the  cleric  on  tJie  B&me  day ^ 
and  subseqiientlj'  an  assignment  and  trans- 
fer to  Tootle,  Hoaea.  &.  Co.  was  made  by 
Miner  of  two  promissoty  notes  wlilcfa.  were 
!n  the  bands  of  the  clerk,  and  had  been  re- 
celved  for  a  portion  of  ^e  goods  that  had 
been  sold.  This  assignment  was  made  In 
duplicate,  and  one  copy  deUre^ed  to  and 
received  by  the  cl^k  on  the  1st  or  2d  day  of 
August.  1888.  On  the  30th  day  of  July,  1888. 
motions  were  made  by  B.  S.  Miner  in  each 
of  the  actions  brou^t  against  him  by  Joseph 
Oohn  &  Co.  and  Tootle,  Hoeea  &  Co.  to  set 
aside  the  Judgments  previously  rendered,  np* 
on  the  ground  tiiat  be  was  a  resident  of  Ohio 
at  the  time  the  service  of  summons  was 
made  at  bis  former  place  of  business  In  Kan- 
sas. The  motlDD  In  the  case  ot  Tootle,  Hosea 
ft  Ga  was  heard  on  Jnly  SOtji,  when  the 
Judgment  was  set  adde,  bat  not  the  proceed' 
1d8b  In  attadinieDt.  In  ttie  case  of  Joseph 
Oabn  ft  Co.  the  motion  was  heard  upon  Au- 
gust 8^  1888,  and  the  Judgmwt  formerly 
rendered  in  that  case  was  set  aside,  and,  on 
tbB  fMl0Wlng  day,  Joseph  Cahn  ft  Coi,  upon 
their  own  motion,  secured  a  dismissal  oC  the 
caaao  withont  prejudice  to  a  tatnxe  actton. 
On  Angust  0th,  Minw  appeared  In  tke  ease 
of  Tootle,  Hosea  ft  Ca,  waived  the  Issoance 
of  process^  entered  his  ^nMarance,  and  con- 
fessed his  bidebtedness  to  uat  Arm  for  $0.- 
856.58,  and  agreed  that  Judgment-  mU^t  be 
readied  against  Um  foe  that  sum.  Tbe 
court  thweapoa  rendered  jadgment  In  ttttf  r 
favor  for  that  amount,  and  further  ordered 
and  adjudged  that  the  attachment  whkfa 
bad  beoi  BreTloaBl7  Issued  Id  the  actton 
should  be  sustained.  On  tbo  same  day,  anA 
after  the  dlsmlsBSl  of  their  former  action, 
Joseph  CUm  ft  Co.  instltnted  another  actioa 
against  B.  6.  Miner,  and  Immedlatelr  ob- 
tained aeiTlee  of  summons  upoa  Um.  At 
the  same  time  an  order  of  garnishment  was 
obtained,  and  serred  upon  the  clerk  of  the 
court,  by  whldi  th^  midertocdc  to  gainlsh 
the  funds  which  had  been,  placed  in  his 
hands  nnder  an  f»rder  of  the  court,  uid  whldi 
were  the  proceeds  of  the  sale  oi  the  at> 
tached  property.  It  appears  that  the  order 
of  garnishment  was  served  before  the  Judg- 
ment in  the  case  of  Tootle,  Hosea  ft  Co.  was 
entered.  On  the  same  day,  Joseph  Cahn 
&  Co.  filed  their  motion  In  the  action  of 
Tootle,  Hosea  &  Co.  wherein  they  had  ob- 
tained Judgment,  a^ng  the  court  to  vacate 
and  set  aside  the  attachment  lien  of  Tootle, 
Hosea  ft  Co.  so  far  as  the  same  appears  to 
be  prior  and  superior  to  that  of  Joseph  Cahn 
ft  Co.,  and  to  adjudge  the  same  to  be  Junior 
and  Inferior  to  theirs.  The  clerk  of  the 
district  court  moved,  also,  to  be  discharged 
as  garnishee  In  the  last  case  brought  by 
Joseph  Oabn  ft  Co.,  and  several  mmths  after- 


wards tbesti  two  mottons  w»re  he« 
aether.  The  court-  found  and  adjudge 
tb«  Uen  of  Joseph  Cahn  ft  C&  was  pri 
superltw  to  that  of  Tootle,  Hosea  ft  O 
ordered  the  deck  of  the  court  to  api 
funds  In  his  hands  to  the  paymeat 
Jndgm^t  of  Joseph  Cahn  ft  Co^  ai 
charged  Stockton,  the  clerk,  as  gar 
The  ruling  made  against  Tootle.  He 
Co.  was  excepted  to,  and  Is  taete  tor  i 
We  are  unable  to  sustain  tbe  dede 
the  court  giving  priority  of  Uen  or  zi 
the  fund  to  Joe^  Cahn  &  Co.  Whe 
firm  dismissed  its  action,  on  Angnst 
iDst  its  lloi,  or  any  claim  of  Uen,  ot 
ifi  that  action.  Prior  to  that  time, 
had  assigned  and  transferred  to  '. 
Hosea  ft  Co.  all  bis  interest  in  tfa 
ceeds  of  the  sale,  which  were  la  th^ 
oi  the  clwk,  subject  to  the  lleos  of  1 
toching  creditors  who  were  prior  in 
of  time  and  ri^t  to  the  contaatlng  ] 
in  this  caaa  This  assignment  and 
fer  had  been  received  and,  accepted  1 
clerk  before  any  new  action  was  bes 
Cahn  ft  Co.,  or  any  gamlsbment  prooe 
been  served.  The  d^t  and  Jud^nu 
Tootl^i&Msa.&GoL  against  Miner,  tor 
the  asslgnmoit  was  mad^  exceed 
amount  the  remaining  proceeds  In  the 
of  (he  deA.  When  the  action  of  O 
Co.  was  dlsmlraed,  the  assignment  and 
tet.  became  effective^  and.  left  notU 
the  hands  of  the  cl^  to  be  stfned  1 
process  of  garaishmoit  or  attadunenL 
than  that,  on  August  9th  a  Jndgmen 
rendered  In  favw  of  Tootle,  Hosea  i 
whose  action  was  not  dismissed.  In 
tiie  attadimenf  proceedings  pEerional 
talned  wen  sustained,  sad  ordtnaril 
lien  of  an  attachment  thus  sustained 
relate  back  to  the  wltflnal  levy  at  ttie 
It  Is  tiue,  the  summons  hy  which  an  al 
was  made  to  gandsh  the  <3sxk  appei 
have  heea  serreA  a  few  minutes  bef« 
entiT  of.  Judgment  In  ft.vor.  of  Tootle,  ~ 
ft  Co.;  bttt,  even  If  the  latter  had  n 
ready  acquired  a  superior  lU^t  ovw 
ft  Co,  It  la  doobtfnl  If  the  attempted  gi 
meat  woidd  have  been  of  any  force, 
property  had  been  seised  by  attaduM 
other  actions,  and  by  order  of  the  cc 
was  sold,  and  the  proceeds  placed  1 
custody  of  the  deck  to  await  tts  f 
orders.  Funds  so  tuiA  by  an  offioer  ax 
erally  regarded  to  be  in  the  costady  < 
court,  and  hence  not  to  be  readied  b 
nisfament  of  the  officer.  But,  howeve 
may  be,  Tootle,  Hosea  ft  Co.  had  pnei 
acquired  the  right  and  inteiest  of  HI 
the  funds,  and  we  find  nothing  in  the 
whi(di  impeaches  the  good  faith  and  hi 
of  tbe  transaction.  The  debt  of  1 
Hosea  &  Co.  was  bona  fide,  and  no 
is  to  be  attached  to  them  for  making  d 
endeavor  to  secure  ixlorlty  and  prefc 
nor  Is  there  any  reason  why  Mlnw 
not  prefw  one  credits  over  anoflur. 
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Mlafon  and 'order  of  the  court  must  Qwre- 
)re  be  reversed,  and  ttie  cause  remanded 
tr  further  proceedings.  All  the  Justices 
niciirrlng. 


0REBNAWALT  t.  WILSON. 

(Supreme  Ooort  of  KancM.  Oct  T,  189a) 

uiu  —  FowBBB  ov  OrncBBfl  —  Rbpletih  — Db- 
iii.in>— AraoniTiiis  Rbobitbb— Colluvbai.  At> 

UOK— AOIBTHSKT— CORTBSSIOIf. 

1.  The  cases  of  Asher  t.  Button,  1  Pae. 
ep.  535,  31  Kan.  286;  B&sk  Drake,  29 
an.  311.— followed. 

2.  Where  a  defense  In  a  replevin  action  Is 
>nnded  opon  title  in  a  defendant,  and  the 
eht  of  possession  incident  thereto,  the  failure 
^  proof  of  the  demand  and  refusal  is  not  suffi- 
ent  to  Justify  a  reversal  of  the  Judsmmt  In 
ivor  01  the  jplalntfff.  Raper  v.  Harrison,  15 
ac.  Rep.  219,  37  Kan.  243;  Schmidt  v.  Ben* 
ir,  18  Pac.  Bep.  401.  39  Kan.  437. 

S.  The  appointment  and  the  retention  of  a 
lodver  cannot  be  collaterallr  attacked. 

4.  A  person  claiming  a  lieu  for  feeding 
u'see  or  other  live  stock  has  the  riaht  of  pos- 
fision  until  the  debt  is  paid,  but  ne  can  do 
>thinc  else  to  enforce  pavment  except  in  pur- 
lance  of  the  statute  providins  for  the  enforce- 
ent  of  auch  a  lien.  If  such  person  makes  a 
lie  of  the  stock  in  Us  possession,  without 
tmplrtng  with  the  provisions  of  the  statute 
fF  the  enforcement  ot  his  lien,  the  owner  of 
le  stock  may  lesume  possession  therectf,  or 
■iag  an  action  for  the  conversion  of  the  sama 
(Syllabus  by  the  Conrt) 

Error  from  district  court,  Atdiisim  ooon- 

';  Robert  M.  Baton.  Judge. 
Action  by  A  S.  Wilson,  receiver  of  the 
Inrt  National  Bank  of  (^reoileat  against 
iB^di  0.  C^reenawalt,  for  conversion.  Plaln- 
ff  had  Judgment,  and  defendant  brings  er- 
If.  Affirmed. 

The  other  facts  folly  appear  In  the  foUow- 
g  statement  by  HORTON,  a  J.: 
On  June  10,  1889.  A  S.  WUson,  as  re- 
'Iver  of  the  First  National  Bank  of  Oreen- 
af*  filed  his  petition  in  the  district  court 
'.  AtchlacMi  county  against  Joseph  G.  Greeo- 
valt,  alleging  Ms  (Wilson's)  appointment  as 
ich  receiver  on  October  18,  1888,  his  glv* 
g  bond,  and  taking  the  oath  required  by 
w;  that  on  March  6.  1889,  be  was  direct* 
I  b7  a  proper  order  of  the  district  court  <^ 
Washington  county,  Kan.,  to  Institute  and 
neecate  this  action,  and  that  by  reason  of 
s  appointmmt  aa  such  receiver  he  became 
le  owner  of  the  horse  Wartrace,  of  the 
due  of  $2,000,  and  that  defendant,  on  the 
h  day  of  June,  1889,  unlawfully  converted 
.e  horse  to  his  own  use.  The  defendant  be- 
w  filed  a  general  denial.  After  a  trial  by 
ry,  and  verdict  for  plaintiff  bdow,  Judg- 
ent  was  rendered  for  plalntUt  in  the  sum 
!  $1,000  and  costs,  which  defendant  below, 
alDtia  In  Bttot,  now  seeks  to  reverse. 

George  H.  Roberts,  for  plataitUT  In  error. 
^loniMi  ft  Bland,  for  defendant  In  enw. 

HORTON,  0.  J.,  (after  stating  the  facts.) 
.  B.  Wilson  was  app<^ed  recover  of  the 
tm  National  Bank  of  Oreenleaf.  In  this 


state,  on  October  18,  1888,  and  duly  g>iall- 
fled  as  such  receive  t^e  nert  day.  As  re- 
ceiver, he  immediately  took  possession  of  the 
assets  of  the  bank,  including  the  horae  tn 
oontroversy,  removing  the  same  from  Green- 
leaf  to  Washington,  where  he  lived.  On 
November  22,  1888,  Wilson  was  discharged 
as  receiver  by  an  order  of  the  court  ap- 
polnting  him,  and  directed  to  return*  the 
property  taken  by  him  to  T.  J.  C.  Smith, 
preddent  of  the  Insolvent  bank.  This  order 
was  excepted  to,  and  upon  the  proceedings 
In  error  was  reversed  In  this  court  Elwood 
T.  Bank,  41  Kan.  475,  21  Pac.  Rep.  673. 
After  the  order  of  discharge  was  entered, 
but  before  It  was  reversed,  Wilson  returned 
the  tamm  In  dispute  to  a  livery  stable  in 
Greenleaf,  sabject  to  Smith's  order,  and  the 
horse  remained  there  until  December  8, 
1888,  at  wfaidi  time  Smith,  aa  president,  and 
B.  Nims,  as  cashier,  of  the  Insolvent  bank, 
attempted  to  sdl  the  horse  without  au- 
ttiority  of  Ibe  board  ot  directors  of  the 
bank,  mme  In  t2Le  horse  upon  a  debt 
irtilch  he  claimed  for  feeding  and  keeping 
him.  and  credited  tbe  amount  <tf  his  bid  of 
$260  upon  his  account  ttLerefor.  At  the  time 
he  was  a  debtor  of  the  bank  in  the  sum  of 
lesa  On  the  10th  of  December,  1888,  WU- 
am  was  reinstated  am  ncttver,  and  In  a 
day  or  two  demuided  of  Smith  tiie  return  of 
tike  assets  ot  tfae  bank.  Including  the  horse 
m  amtroveny.  In  B^bruary,  1889,  Nims 
sold  a  half  Interest  In  the  horse  to  Joseph 
a  Greenawalt,  then  residing  In  Atchison 
county.  It  to  urged  that  the  trial  court  com- 
mitted arm  in  instnieting  the  Jury  that  no 
sale  was  made  of  the  hone  by  Nims  under 
Ibe  lien  he  daimed  fhereon  for  keying, 
feedbig,  and  taking  care  of  the  same.  There 
was  no  eridmce  diowlng  or  tending  to  show 
that  Nims  made  any  sale  in  accordance  with 
the  proTtalons  of  the  atatate^  and  fhraefore 
the  court  properly  Instmcted  the  Jury.  Far^ 
agraphs  S684.  S66S^  8673,  Gen.  St  1889;  1 
Jones,  liens,  U  686^  1084;  Longstreet  t. 
Pfalle,  89  N.  J.  Law,  63.  As  tending  to 
show  that  mms  was  indebted  to  the  bank 
lai^ely  In  ercess  of  his  auppoaed  lien,  the 
court  committed  no  error  in  reorfvlng  In 
evidence  the  Jndffoaent  In  favor  (SC  A.  S. 
WUson,  aa  receiver,  agabist  B.  Nlms,  and 
also  the  note  ai^  account  owned  by  flie 
bank,  and  npcm  which  Nims  was  liable. 
Gardner  t.  Rlsher,  85  Kan.  98,  10  Pac.  Rep. 
684;  BaOxoad  Ca  v.  Cbenaidt,  86  San.  61, 
56, 12  Paa  Rep.  803. 

The  claim  that  there  was  no  demand  be- 
fore tiie  commencement  of  the  acthm  la  not 
tenaUe.  There  was  some  evidence  tAw^tny 
to  show  a  Bufflclmt  demand,  but  Uils  court 
has  decided  that  where  a  defense  Is  founded 
upon  title  In  a  defendant,  and  the  rl^t  of 
possesslw  Inddent  thereto,  no  proof  oS  de> 
mand  and  refusal  Is  required.  Rap»  v. 
Harrison,  87  Kan.  248,  15  Pac.  Rep.  219; 
Sdimldt  T.  Bender,  89  Kaa.  437,  IS  Paa; 
Rep.  401. 
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Tbm  pntanded  aafo  at  flu  harm  od  De- 
cember 81  1B88,  wu  without  any  antbority 
of  the  benk,  end  neither  Smith,  ae  preel- 
dent,  nor  Nims,  ae  cashier,  could  make  andi 
a  nle  of  ttie  bank'e  piopertr.  Aaher  t.  Bat- 
ton,  81  Kan.  288,  1  Pac.  Rep.  635;  Bank  t. 
Drake,  28  Kan.  811;  Momb,  Banlca,  107. 

It  la  alao  Inaiated  that,  although  A.  &  WU- 
■oo.was  a  re^mt  oC  Waahington  coonty. 
In  this  state,  when  he  waa  appointed  receiv- 
er, and  alao  -trbea  be  oommenced  tlila  acUtm, 
tbatt  as  he  became  a  nonreaj^oit  before 
the  trial,  hla  powers  as  recover  bad  ceased; 
that  the  (rfDce  woa  vacant;  and  that  he  had 
no  authority  to  teoorer  any  Judgment  Hie 
aroolntmrnt  of  a  recdver  cannot  be  assailed 
iB  a  c(^t»Bl  proceeding.  Wilson  waa  re- 
oelrer  In  fact,  and  hla  appointment  and  re- 
tention In  office  are  condualye  until  set  aside. 
His  authority  was  continued  antU  property 
annulled.  Van  Fleet,  OcSL  Attack,  1 8;  Oadle 
r.  Baker,  20  WalL  660;  lUdbards  Pef^l^ 
81  DL  661-6M;  Gook  t.  Bank,  78  Ind.  268. 


We  have  examined  the  other  alleged  er- 
rors discussed,  but  find  no  merit  therein. 
The  Judgment  win  be  affirmed.  ASL  the  Jus- 
ticea  omcuning. 


a  AULTICAIY  ft  GO.  T.  lOLLBB. 

(Snpreme  Court  of  Kansas.  Oet  7,  189a) 

RBBOiiiB»  ot  Sua— Ktidshos— brsnDonox^ 
BuMutaa  Brrob. 

1.  In  ao  action  inTolving  the  qncBtioni 
whether  a  macbioe  sold  wai  as  r^reteated  bj 
the  seller,  and  whether  there  had  been  a  return 
of  the  machine  by  the  purcliater  and  a  reecle- 

of  the  contract,  testimony  that  the  seller 
had  received  it  back,  and  sold  it  to  another, 
in  sabstantially  the  same  condition,  six  years 
afterwards,  and  that  it  was  then  defective  in 
ooostrnetion.  and  therefore  unfit  for  the  use  f6r 
whidi  it  was  intended,  is  admissible  in  evi- 
dence as  tending  to  sliow  tliat  it  was  d^ective 
and  unfit  for  use  when  .first  sold. 

2.  The  lapse  of  time  in  such  case  tends  to 
weaken  the  testimony,  but  does  not  render  It 
Incompetent 

8.  When  nonnda  for  readssioo  of  a  con- 
tract exist,  and  a  party  derires  to  avail  him- 
self of  them,  he  mast  act  with  reasonable 

Eromptness  in  returning  the  proi>ert7  which  he 
as  re(.-eived  under  it,  and  the  contract  must  be 
rescinded  in  toto,  if  at  all.  If  there  is  delay 
In  retnming  a  portion  of  the  property,  but  it  is 
afterwards  restored  to,  and  accepted  by,  the 
other  party  without  objection  as  to  time,  such 
delay  would  not  defeat  a  rescission. 

4.  An  improper  instruction,  which  has  be- 
come ImmatNial  by  reason  of  the  fim^agi  of 
the  Jniy,  is  not  a  gronnd  of  reversaL 
(SyUabos  by  the  Court) 

Error  from  district  court,  Rnsh  county; 
V.  H.  Grln-itwid.  Judge. 

Action  by  G.  Aultman  A  Co.  against  Phlltp 
Miller  on  several  promissory  notes.  De- 
fendant hod  Judgment,  and  plaintiff  brint^a 
error.  Affirmed. 

Hargrave  A  McGormick,  for  plaintiff  In  er- 
rw.  Andrain  A  Anderson,  for  defendant  In 

CROZ: 


70HM8TON,  S.  Tlda  was  an'  acdon 
oorer  upon  three  promlasocy  notes  amo 
to  I56&25,  executed  by  PhlUp  BUller  In 
of  G.  Anltmau  A  Ooi  <a  July  31,  1S& 
aide,  respective^,  In  one^  two,  and 
yeara  after  date.  Tt9  ccmrtderation  t 
notes  waa  a  threshing  madUne,  whic 
warranted  to  be  well  made  and  to  di 
work,  but  whether  ttw  warranty  was  i 
tea  or  verbal'one^  and  what  were  all 
onndltlons,  are  disputed  qoeatlons  oi 
Miller  tried  to  operate  Oie  macUne  foi 
weeiks;  and  ftlled,  when  be  endeavo 
reednd  the  contract,  and  returned  the 
ratw  to  the  agent  itf  plaintiff  who  i 
Several  montha  afterwards  the  Ikorse 
was  also  returned.  It  is  claimed  lltat  t 
diln«7  was  aooeiited  by  the  agent 
appears  Oiat  it  was  affeerwards  acdd'i 
er  partlea  by  the  same  agent  of 
who  unsuoessfully  endeavored  to  opei 
after  which  it  waa  again  returned 
pliintlff,  when  the  agent  Is  nld  to  hn 
njltted  that  It  coold  not  be  opemted.  ai 
unfit  for  use  as  a  tbresha.  The  d 
against  the  notes  was  thoit  there  bai 
a  re8(ds8lon  of  tlie  cootnct,  and.  forthi 
one  of  the  notes  waa  barred  by  the  i 
ot  UmltatlratB,  no  action  hYving  hem  b 
thereon  until  m<H«  than  flT«  years  al 
maturity.  The  trial  resulted  In  a  f 
verdict  In  favw  ct  ttte  defendant;  ai 
era!  errors  are  assigned  upon  the  mil 
the  court  in  admitting  tesUmony  t 
charging  the  Jury. 

The  court,  over  the  objection  of  pi 
admitted  evidence  showing  that  the  ni 
had  been  sold  plaintiff  to  ottam 
six  years  after  a  sale  and  trial  of  It  1 
ler,  and  that  upon  a  test  made  by  ti 
aeqnent  purdtasers  It  was  found  th 
machine  was  wrongly  constructed,  aj 
adapted  to  the  purposes  for  wMch  I 
Intended.  The  testimony  also  tendc>d  ti 
that  tlie  subsequent  pmrcfaasers  were  a 
exp«^  provided  by  plaintiff,  but 
toeta  to  operate  the  machine  were  tms 
foL  The  complaint  Is  that  the  great 
of  time  which  elapsed  between  ttie  tw 
of  the  machine  made  such  testimony  e 
worthless  and  Incompetent  The  IS] 
time  tended  to  weaken  the  testlmon 
did  not  iu  our  opinion,  render  It  Incom; 
The  testimony  tended  to  show  ttiat  ti 
chine  was  In  sabstantiaily  the  same 
Hon  as  It  was  when  first  tested  by 
and,  further,  that  It  had  been  kept  by 
tiff  In  Its  possession  until  the  subs 
sale.  It  further  showed  that  the  d^ 
one  of  cmsttuctlon,  and  operated  si 
tlally  the  same  on  both  trials.  In  t 
these  facts  we  think  the  testimony  v 
mlssible,  and  entitled  to  some  consider 

Complaint  Is  next  made  of  the  ref\ 
certain  instructiona  requested  by  pi 
The  first  one  refused,  relating  to  thi 
ranty  and  the  compliance  with  lis  oon 
by  the  purchaaw,  is  sufficiently  oovwed 
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mertd  charge  of  the  court  The  wcond  was 
the  effect  that  a  attract  cannot  be  resdnd- 
t  In  part  and  retained  In  part;  that  the  wb<de 
mtract  roust  be  rescinded  within  a  r ca- 
llable time;  and  that  if  tibey  found  that 
le  defendant  returned  a  part  of  the  ma- 
ilnery,  and  retained  a  part,  there  was  do 
scission  of  the  contract,  and  there  most 
>  a  finding  for  the  plaintiff.  It  is  tm*  that 
here  grounds  for  reedaalon  exist,  and  a 
irty  desires  to  arall  hlmsdf  of  tbem,  he 
Qst  act  with  reasonable  promptness  In  re> 
ming  the  propertr  which  he  haa  recelred 
ider  It,  and  it  la  also  true  that  the  contract 
ust  be  resdnded  In  toto.  If  at  aU.  How- 
'et,  if  a  portion  of  the  machinery  was  re- 
ined longer  than  would  osnally  be  regarded 
I  a  reasonable  time,  but  when  It  was  re- 
rned  tiie  plaintiff  accepted  and  reodved  It 
Ithout  objecticm,  tiie  rescission  would  be 
>mpletb  It  appears  that  the  horse  power 
as  not  retnraed  to  the  plaintiff  for  sereral 
onths,  bat,  when  retntned.  It  appeera  to 
ive  been  accepted  and  retained  by  it,  and 
faot  was  subsequently  sold  by  tbe  plaintiff 
othenL  If  It  was  aoc^ted  hy  plaintiff  up- 
t  return,  the  objection  that  It  was  not  wlth- 
a  reasonable  time  would  be  waived;  and, 
I  this  phase  of  the  case  was  not  presMited 
r  the  Instmctlon  requested.  Its  refusal  can* 
rt  be  regarded  as  error.  The  tbtrd  iiutruc- 
>n  refused  Is  not  sufficiently  material  to 
quire  attention,  and  the  fotirth  is  fairly 
Qbraced  In  the  charge  that  was  glren. 
>mplnlnt  Is  made  of  several  of  the  Instmc- 
>Ds  that  were  given,  and  among  them  the 
ird,  which  we  deem  to  be  unobjectionaUe. 
le  question  whether  the  warranty  was  ver- 
il  or  written  was  submitted  to  the  Jury, 
Id  they  were  told  that,  if  It  was  not  found 
:  represented  and  warranted,  the*  defendant 
as  entitled  to  rescind  the  contract,  provided 
!  notified  the  plaintiff  or  plaintiff's  agent, 
I  required  by  the  warranty,  and  returned 
e  machine  within  the  required  time,  or 
ithin  a  reasonable  time.  Comptadnt  Is  made 
'  another  Instruction,  with  reference  to  the 
atute  of  limitations,  in  which  the  Jury 
ere  Informed  that  before  a  payment,  or  In- 
mement  of  payment,  upon  a  note  would 
ive  the  effect  of  renewing  the  obligation 
lildi  was  otherwise  barred,  and  take  It  oat 
'  the  statute  of  limitations,  the  payment 
ust  be  a  voluntary  one.  In  this  case  more 
&a  five  years  had  elapsed  a&noe'  tlie  ma- 
irlty  of  the  first  note,  and  upon  thatt  note 
iwe  was  an  indorsement  of  $83.  HUs  was 
aced  upMi  the  note  by  plaintiff,  who 
aimed  to  have  sold  the  machine  undw  the 
iu  which  It  had  tor  f  100.  and  this  amount, 
Bs  the  costs  of  sale,  it  bad  pieced  upon  the 
)te.  The  language  of  the  instruction  may 
!  objectionable,  but  from  the  result  reacbed 
r  the  Jury  It  has  become  Immaterial.  As 
LB  been  stated,  two  of  the  notes  were  not 
irred  under  any  view,  and  the  Jury  having 
'und  in  favor  of  the  defendant  upon  these 
equivalent  to  a  spedal  finding  that  the 


contract  had  been  rescinded.  This  is  a  com- 
plete defense  to  all  llie  notes,  and  renders 
the  questions  reapecttng  the  stntuto  of  Um- 
itatlons  unlmportBJXt  We  find  no  errw 
which  woold  Justify  a  reversal  of  the  Judg- 
ment, and  hence  It  will  be  affirmed.  All  the 
Justices  concurring. 


BRBRBURMB  v.  8TBAWN  at  aL 
<Siq^eme  Court  of  Kansas.  OcL  T,  1888.) 
REli.Bvnr— Wksit  Libs— Fbaotiob. 

1.  The  court  having  erroneoasly  overruled 
a  demurrer  to  the  reply,  ii  not  by  that  error 

firecladed  from  correctly  dedding  a  modoo  for 
adgment  on  the  pleadings. 

2.  Property  held  bv  a  defendant  In  a  re- 
plevin salt  under  a  redelivery  bond  Is  in  cui- 
todia  ImIs,  and  all  parties  daiming  title  de- 
rived through  a  sabsequent  purchase  from 
bim  are  bound  by  the  final  Judgment  In  the 
case. 

(Syllabus  by  the  Gonrt) 

Error  from  district  coort,  Harper  county; 
a  W.  Ellis.  Judge. 

Action  in  replevin  by  Arthur  Sherburne 
against  John  H.  Strawn  and  otbos.  I>e> 
fendants  had  Judgment*  and  plaintiff  brlngi 
CRor.  Affirmed, 

Gea  B.  McMahon,  tor  plaintiff  In  oror. 
Love  ft  ffyirfiiiig,  for  defendants  in  nror. 

ALLBN.J.  This  action  was  bron^t 
the  plaintiff  to  recover  poaseaalon  ot  a  cer- 
tain gray  mare.  The  defendants  answered* 
in  substance,  that  the  mare  was  the  subject 
of  litigation  In  an  action  between  defendant 
Strawn  and  ime  Hkils^;  that  Halsey.  pmA- 
Ing  the  litigation,  asHA  the  mare  to  Whit- 
ney, and  Whltn^  to  plaintiff,  Sherbum^ 
that  afterwards  Judgment  was  rendered  In 
favor  of  Strawn  for  the  recovery  of  the 
mare;  that  iqran  muh  Judgment  an  ezecn^ 
tton  was  issued  commanding  the  defendant 
Oardno-.  as  sheriff,  to  take  the  property, 
and  deliver  it  to  Strawn.  plaintiff  In  that 
case;  tluit  Gardner,  as  sheriff,  fotmd  sold 
mare  In  the  possession  of  the  plaintiff,  and 
took  and  delivered  the  same  to  Strawn. 
The  reply  admits  the  allegations  of  the  an- 
swer with  reference  to  the  former  suit  and 
its  determlnatloo.  Defendants  demurred  to 
the  reply.  The  court  overruled  the  demtit^ 
rer.  Afterwards  the  defendants  moved  for 
a  Judgment  on  the  pleadings.  This  motion 
was  sustained,  and  Judgment  entered  In  fib* 
vor  of  the  defendants. 

It  is  contended  for  the  plaintiff  In  error 
that,  the  suffidency  of  the  reply  having  been 
determined  favorably  to  the  plaintiff  on  the 
demurrer  thereto,  It  could  not  be  again  con- 
sidered by  the  court.  This  contention  is  not 
sound.  The  court  retained  complete  Juris- 
diction over  the  case  imtll  final  Judgment, 
and  had  ample  power  to  correct  Its  former 
ruling  on  the  demturer  If  erroneous.  The 
answer  shows  that  at  the  time  Whitney, 
under  whom  the  plaintiff  claims,  bought  the 
mare  from  Halsey,  It  was  the  subject  «C 
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UttgadoD  In  a  ndt  then  pending,  and  hdd 
under  a  redeUTor  bond  glroi  Hals^. 
It  was  tho^ore  In  coBtodU  l^s,  and  all 
parties  attempting  to  pnrcb&se  any  Interest 
tlierein  were  diargeable  with  notice  of  the 
rlf^ts  of  the  plaintiff  In  tbat  actl(HL  Bank 
T.  Gerson,  GO  Kan.  582.  32  Pac  Rep.  905.  It 
was  held  in  Turner  t.  Ruse,  22  Kan.  S19, 
that  "where  a  defmdant  In  a  replevin  ac- 
tion executes  a  redelivery  undeitaklng  to 
the  plaintiff,  and  receives  a  return  ot  the 
property  from  the  sheriff,  the  title  to  the 
property  during  litigation  remains  *the  same 
as  It  was  before  In  every  respect,  except  the 
defendant  and  those  holding  under  him  ob* 
tain  thweby  the  right  of  possession,  and 
such  possession  cannot  be  rightfully  dl»- 
turbed  by  the  plaintiff."  McKlnney  v.  Pur- 
cell,  28  Kan.  446.  Halsey.  under  his  rede- 
IiT«7  bond,  was  bound  to  turn  the  prt^rty 
over  to  Stnawn  In  case  judgment  should  bo 
rendered  In  his  favor.  No  sale  by  liim  could 
defeat  Stravni*s  rights,  nor  convey  to  the 
purchaser  any  greater  rights  than  be  him- 
BeU  had.  Nor  does  the  Intervention  ot  an 
intermediate  purchaser  between  Halsey  and 
the  plaintiff  alter  the  case.  The  plaintiff, 
having  bought  the  property,  which  was  the 
subject  of  litigation  at  the  time  of  his  pur- 
chase, and  In  custodia  legls,  is  bound  by  the 
final  Judgment  of  the  court  In  which  the 
action  was  pending.  The  Identic  of  the 
property  in  this  and  the  former  action  Is 
clearly  alleged  by  the  answer  and  admitted 
by  the  reply.  Judgment  afflrmed.  AH  ttie 
justices  concurring. 


SIMPSON  at  aL  V.  CITT  OF  KANSAS 
CITY  et  al. 

{SQprame  Gonrt  of  Ksdms.    Oct.  7.  1803.) 

MxaaaoLL  IknovntutTB— RiAnoanonmiT  or 
Corr — Masi^axcs — Lachxs. 

Where  a  lufficlrat  pedtion  was  present- 
ed In  Mar,  18S7.  to  the  mayor  and  counciltnen 
of  the  city  of  Kansas  City,  Id  this  state,  for 
the  grading  of  a  part  of  a  street  at  the  cost  of 
the  abattingnropotv  own«s,  nnder  section  4, 
c.  99,  S«ss.  Ijswb  1887,  and  on  Sevtemher  22, 
1887,  an  ordinance  was  duly  passed  and  pub- 
lished for  the  Improvement  prayed  for,  and 
■sbsaqnently  the  street  was  traded  In  accord- 
ance thuewlth.  and  the  cost  thereof  ascer- 
tained against  each  lot,  according  to  the  ap- 
praised value  of  the  lots  contained  in  each 
block  separately;  and  notice  Kiven  to  the  own- 
ers of  absttlng  property  on  the  10th  of  Jano- 
ary,  1888,  of  snch  special  asseBsment,  and  that 
the  same  conld  be  paid  In  30  days;  and  like 
notice  was  given  on  the  25th  of  Augost,  1888, 
for  payment  of  the  improvement  on  or  before 
September  27,  1888;  and  the  plabttlffa  made 
no  objection  to  such  assessment,  or  the  man- 
ner tna-eof,  and  did  not  attempt  to  enjoin  or 
otherwise  interfere  with  the  ccrilection  of  the 
same,  uutJi  Aogust.  1891.  and  at  that  time  only 
made  a  demand  upon  the  mayor  and  conndl- 
men  of  the  city  for  a  reapportionment  of  th« 
assessment  on  uie  whole  length  of  the  street  so 
Improved,  according  to  the  ^orislons  ot  the 
statntft,  and  then  delayed  commencing  legal 
proceedings  to  comp^  snch  reapportionment 
■ntli  Angnst  22,  1892,— Ketd,  that  as  the  plain- 
ttfls  at  OM  ttatoo  had  a  plain  and  adequate 


remedy  by  injunction  to  prevent  the  call 
of  the  erroneous  anseiament.  of  which  th 
not  avail  themadves.  and  as  Utej  hav< 
enlHy  of  great  laches  in  making  their  d 
for  a  reapportionment  of  the  same^  the  v 
mandamuB  prayed  for  will  not  now  be  gi 
(Syllabus  by  the  Coort.) 

Original  action  by  8.  N.  Simpson  ani 
era  against  the  dty  of  Kansas  City  an 
ers  for  mandamus.   Writ  denied. 

W.  S.  Oamdl,  for  plain  tllEs.  Jam 
Beei  and  K.  P.  &iydtf,  tat  dtf enctents 

HOBTON,  a  J.  TUB  Is  an  actioa  tx 
p^  the  mayor  and  ocnuudlmen  ot  Hie  c 
Kansas  CSty  to  reapportion  the  coi 
grading  Seventh  street  from  Mini 
avenue  to  Endld  avenue.  In  May,  11 
sufildait  ^tltlou  was  preBented  to  tlie  i 
and  councUmen  ot  the  city  of  Kansas 
In  tills  atate,  tor  the  grading  of  a  pi 
Seventh  street  at  the  cost  of  the  ab 
property  owners,  as  provided  In  sect 
e.  99,  Sees.  laws  1887;  paragraph  QS7, 
St  1888.  On  September  22,  1887.  a 
dlnaoce  was  duly  passed  ordering  tt 
provement  aa  prayed  for.  The  <»d] 
was  properly  published  the  same 
the  street  graded  In  accordance  ther 
The  estimated  cost  of  the  work  was  $i: 
70,  but  the  actual  cost  was  $15,990.5 
was  apportioned  upon  each  block  sepaj 
acc(H^ing  to  the  appraised  value  of  th 
contained  In  each  block.  Notices  were  i 
tqran  all  the  owners  of  the  abutting  pn 
on  the  10th  ct  January,  1888,  which 
otmtalned  the  number  of  the  lot  am 
Uock,  the  nature  ot  the  Improvonenl 
the  amount  of  spedal  asseesment 
against  each  lot,  and  that  the  same 
be  paid  to  the  city  treasurer  on  or  1 
SO  days  thereafter,  otherwise  It  won 
collected  In  10  annual  Installments,  w1 
tereat  at  the  rate  of  6  per  oent  p«r  ai 
and  like- notice  was  made  out  and  sen 
the  25th  day  of  August,  1888,  reqnirlni 
ment  for  such  spedal  Improvement 
made  on  or  before  September  27, 
Many  of  the  lot  owncm  paid  their  s 
maits  In  fall,  and  other  lot  owners 
llald  the  assessments  upon  their  pro 
from  year  to  year,  without  objectloi 
the  time  of  the  making  the  assessmen 
apportioning  the  some  upon  the  j/ffope 
was  done  In  manner  and  form  as  tb 
was  then  interpreted  by  the  dty  ofl 
and  DO  object! on  was  made  to  such  a 
ment,  or  to  the  manner  tb^ieoC,  by 
of  the  plaintiffs,  but  th^  then  acqu 
tu  tiM  assessmut  and  th*  mannw  ef  o 
ing  the  same.  They  failed  and  neg 
to  appeal  tnm  the  assessment,  or  1 
j<rin  the  same,  or  In  any  manner  to 
fere,  tmtil  the  demand  for  the  reappc 
ment  In  August,  1891,  followed  the 
mencement  of  this  action  on  August  22, 
The  opense  of  the  Improvement  aboold 
been  assessed  against  the  lots  and  p 
of  land  abutting  on  the  part  of  the 


Digitized  by 


ID.)  STATE*.  UAT. 


in^Tond,  «bD  tte  pttt  w  mpnted  tai^ 
t  to  hme  been  dt-rtdid  Inio  Uoekb^  ud- 
rh  block  mude  liable  for  the  InaprovMneot 
fruit  thereof.  SlmpscMi  r.  Otty  of  Kansas 
y,  46  Kan.  438,  26  Pac  Bep.  721.  The 
seaeniMit  was  thenfore  Irregular.  T!hb 
It  ot  mandamnft  oogtit  mot  t»  iBsae  la  my 
le  where  there  Is  a  plahn  and  adequate 
nedy  Id  the  ordtaary  coone  of  the  hur. 
ctlon  689,  Oivli  Code.  This  eoort  has 
o  some  dlsaretton  In  allowing  (be  wrtt. 
ite  T.  PblUlpB  Oa,  26  Kan.  410.  The 
tute  proTldes  that  "no  salt  to  set  aside  the 
>cial  assessmenti;,  or  to  dtJoUi  the  maktaig 
the  same,  ehaU  be  brought,  nor  any  defense 
the  vulklity  thereof  be  allowed,  after  tbe 
piration  «tf  thirty  days  fkom  the  time  <bB 
lount  due  oo  each  lot  or  piece  of  grovind 
ble  fbr  snoh  ae—opmeot  Is  MosrtaiDed." 
ws  1887.  e  101. 1 1.  Tbe  plaintiffs  In  this 
tltm  hod  an  ample  remedy  by  Injunctfoa, 

whldb  tbBy  did  not  avail  themselTcs. 
npson  T.  ^ty  of  Kansas  City,  snpva; 
nhlgren  v.  City  of  Kansas  CUty,  42  Kba. 
i,  21  Pac.  Bep.  1068.  Sectioo  30.  o.  87. 
SB.  Laws  1881.  reads:  "In  case  the  oor 
rate  aatborltles  hare  attemirted  to  lery 
y  taxes  or  asseaameats  for  Improremeot. 
for  tbe  payment  of  any  bonds  or  other 
Idence  of  debt,  which  taxes  or  assessments 
ly  have  been  informal,  for  tbe  want  of 
'ncieat  authority,  or  other  cause,  the  oon^ 
of  stKh  city,  at  tbe  time  fixed  for  lerylnv 
aenil  taxes,  shall  relevy  and  reassess  any 
::b  assessments  or  taxes,  in  the  manner 
»Tlded  In  tMs  act"    Paragraph  668,  Qea. 

1889.  No  demand  was  made  upon  the 
fendants  for  a  reapportionment  of  the 
lessmeut  for  the  ImprDvement  of  the  street 
til  August,  1891,  and  no  legal  prooeedinca 
>re  commenced  In  this  court  until  a  year 
:er.  If  a  snfflcient  application  had  been 
ide  by  a  proper  party  at  a  time  when  the 
Ltute  first  authorized  the  mayra:  and  dty 
incll  to  make  a  relevy,  then  this  court 
ght  have,  under  said  bccUcmi  20,  compelled 
a  relevy.  But  there  has  been  so  much 
Lay  In  making  this  application,  and  so 
my  complications  may  now  arise,  if  such 
evy  is  made,  In  a  proceeding  where  a  few 
utting  owners  <m]y  are  petitioning  for  the 
me,  that  we  do  not  tiiink,  under  all  the  dr- 
mstanoee,  the  writ  prayed  tor  should  at 
s  dme  be  granted.  Tbe  motion  to  quash 
3  answer  will  be  overruled,  and  uimd 
3  pleadings  a  peremptory  writ  must  be 
oled.   All  tbe  justices  concnrrlng. 


STATE  T.  NTJSBATJM. 
BDpreme  Oowt     yanaaa,    Oct  7,  188S.) 

MSbt-Bamw— Qntnoaa  mot  R&mis  Bnow 

— MnooxDuoT  or  Counsbi. 

Where  the  laDgnspe  osed  br  counsel  in 
^ment  Is  deemed  prejudicial,  tne  atteution 
the  Mart  -shontd  be  (mallenged  Ify  a  ptapet 
leetimi,  and  a  rnllng  had  thereon  of  the  trial 


osott;  and  genemUy,  whi&a  thk  Is  Aet  4ane. 
DO  levlew  of  the  gnestion  ean  be  bad. 
(Srllabus  bj  the  Court) 

Appeal  from  district  court,  Marion  county; 
Luclen  Earle,  Judge. 

Joseph  Nusbanm  was  convicted  of  giving 
intoxicating  liquors  to  a  minor  unlawfully, 
and  appeals.  AJDrmed. 

K^er  &  Dean,  for  qnirellaiU.  John  T. 
Little,  Atty.  Gvl,  for  tbe  Stata 

JOHKSTOX,  J.  Joseph  Nnsbamn  was 
charged  with  unlawfully  giving  Intoxicating 
Uquois  to  two  minors,  when  he  was  not  the 
f&,ther  nor  guardian  of  such  minors,  and  did 
not  give  the  tntoxteating  liquors  to  the  mi- 
nors as  medicine  or  for  medical  purposes. 
Two  separate  offenses  were  charged  In  the 
information,  and  there  was  ft  conviction  up- 
on each.  An  appeal  has  been  taken,  and  the 
ground  of  complaint  is  the  misconduct  of  the 
county  attorney  during  the  trial,  and  es- 
pecially in  the  argument  made  to  the  Jury. 
No  objections  or  exceptions  were  mode  or 
taken  by  the  appellant  to  the  questions  and 
oondnct  of  tbe  county  attorney,  so  far  as  the 
record  shows,  and  tbe  questions  now  pre- 
sented are  not  open  for  review.  Tbe  testi- 
mony contained  In  tbe  record,  altboogfa  con- 
fllotlii£,  is  sufficient  to  sustain  tbe  verdict 
of  the  jury;  and.  while  aome  portions  of  the 
argummts  and  'commmts  of  the  county  a^ 
tomey  may  not  hare  been  stilcfly  r^vant 
and  proper,  we  see  nothing  so  serious  and 
prejudldal  as  to  justify  an  interference 
with  the  Terdlct  No  objection  wu  made  by 
the  appellant  to  the  remaifes  of  the  county 
attorney,  nca-  was  the  ftttmtlon  of  the  court 
In  any  way  called  to  them:  and  it  Is  the 
settled  practice  In  tbSa  state  that  tbe  atten- 
tion of  the  court  should  be  challenged  by  a 
proper  objection  to  the  improper  language 
of  counsel,  and  a  ruling  had  thereon.  In  or- 
der to  preset  ib»  question  here.  State  v. 
UcCool,  84  Kah.  613;  9  Pac  Itep.  618;  Ball- 
road  Ool  t.  Irwin,  87  Kan.  *701.  10  Pao.  6ep. 
146.  The  judgment  of  the  district  court  w5l 
be  affirmed.  All  the  justices  concurring. 


STATfe  MAt. 

(Supreme  Court  of  Kansas.    Oct  T,  1803.) 
IxToxiOATme  I<iquobs— What  axe — QcBirtoxs 

roB  JdRT— ISstRDCTlOKS. 

1.  Beer  is  presumed  to  be  Intoxicating 
wttfain  the  tneanfng  of  the  iprohlbftmy  law. 

2.  In  a  prosecDtiOB  tor  a  violatioD  of  tbe 
prohibitocT  liqaor  hiw,  where  the  sale  of  drinks 
called  "Hop  Tea**  aod  "B.  B."  la  admitted, 
and  tbe  only  guMtlon  Is  whether  the  articles 
sold  are  Intoxicatinr  Uqum  withis  the  mean* 
lag  of  the  statute.  It  la  a  onestlon  of  fact  .to 
be  determined  Iv  tiie  juty  whether  such  liquors 
are  Intoxicating  or  not.  and  the  following  in- 
strtiction:  "Beer  fa  a  malt  llqnor,  and  mtoxl> 
•atlBir.  within  the  meanins  of  the  law:  and  U 
you  belieTe  from  tbe  evidence  beyond  a  rea- 
sonable doubt  that  the  liquors  sola  were  tnade 
from  beer  and  water,  the  principal  part  tbmOt 
b^ng  beer,  or  taoutfb  beer  utd  to  casiM  n  1» 
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fuaion  malt  Into  tiie  Uqhot  Mid.  and  m 
moch  ma  that  aaid  Uquw  beoomea  a  malt 
Uqnor.  It  la  roar  dntr  to  find  that  It  la  an  In- 
toxicatinr  Itqnw  wiuiln  the  meaninc  of  the 
law."— la  arronaoaa. 
(Srllaboa  by  the  Coort.) 

Appeal  from  diBtrict  court.  Beoo  connlr; 
F.  L.  Martin,  Jndga 

L.  R.  May  waa  convicted  of  anlawfoUy 
•eUlng  Intoxlcatliiff  liquora,  and  of  main- 
taining a  Uquor  Dnlaance,  and  aj^eala.  Ba- 
rened. 

Darldaon  &  WUUams,  fW  appellant  Jcdin 
T.  UtUe,  Atty.  CtaL.  and  James  HcKlnatrjr, 

for  the  Stat& 

AliLBM,  J.  Tbe  defendant  waa  charged 
In  two  counts  with  imlawfal  Bales  of  intox- 
icating UquoFB,  and  In  the  third  count  with 
ke^ilnf  a  nuisance.  He  waa  conTlcted  nnHer 
the  first  and  third  counts.  Tbe  first  com- 
plaint Is  that  the  third  count  of  the  Infor^ 
matlon  waa  amended  after  the  Jury  had  been 
sworn,  by  Insrallng  the  words,  "and  main- 
tained by  said  defendant  L.  B.  May."  We 
think  the  amendment  was  an  immatwial 
one,  and  that  the  offense  was  sufficiently 
charged  without  It  It  was  admitted  on  the 
trial  that  the  d^endant  sold  Hop  Tea  and 
B.  B.  in  bottles,  and  the  only  qnestlon  at 
Issne  on  the  trial  was  whether  the  liquora 
sold  were  Intoxicating  Uqnors  within  the 
meaning  of  tbe  law.  Included  In  the  charge 
to  the  Jury  we  find  the  following:  "Fourth. 
There  is  no  dispute  In  this  case  but  that  the 
defendant  sold  bottles  of  llqnor  called  'Hop 
Tea'  and  'B.  B.,*  and  tbe  question  for  the 
Jury  to  determine  In  thla  case  Is  whethw  or 
not  ttie  liquors  bo  sold  were  intoxicating 
liqnors.  Fifth.  I  instruct  yon  that  the  stat- 
ute makes  si^tuous,  malt  vinous,  and  fer- 
mented Uqnors  Intoxicating;  and  If  you  be- 
lieve from  the  evidence  In  thla  case  beyond 
a  reasonable  dout>t  that  the  said  liquors 
known  as  'Hop  Tea*  and  'B.  B.'  are  either 
sidrituoos,  malt  vinous,  or  fermented  llqurav, 
it  is  your  duty  to  find  sncb  liquors  intoxi- 
cating, whether  they  produce  actual  drunk- 
raness  or  not  Sixth.  Beer  la  a  malt  liquor, 
and  Intoxicating,  within  the  meaning  of  the 
law;  and  If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  liquora 
Bold  were  made  from  beer  and  water,  the 
principal  part  thereof  being  beer,  or  enough 
beer  used  to  cause  an  infusion  of  malt  into 
the  Uquor  sold,  and  so  much  so  that  the  said 
liquor  becomes  a  malt  liquor,  It  la  your  duty 
to  find  that  it  la  an  intoxicating  liquor  vrlthln 
the  meaning  of  the  law."  These  instructions 
do  not  correctly  state  the  law.  The  statute 
does  not  make  any  liquor  intoxicating,  but 
prescribes  the  punishment  toe  the  sale  of 
tiiose  that  are  really  so.  The  presence  of 
malt  In  any  compound  does  not  necessarily 
make  it  an  Intoxicating  liquor  at  all.  It  Is 
not  tbe  presence  or  absence  of  any  one  par- 
ticular Ingredient  that  brings  tbe  compound 
wttUn  tlw  pn^bltlon  of  the  statute,  as  was 


{ 

said  by  this  ooort  In  tlie  Intozlcatln 
qoor  Oases,  26  Kan.  767:  '"nie  mere 
ence  of  alcohol  does  not  necessarily  Mi 
article  within  the  iHohlUtlon.  Tbe 
ence  of  the  alcohol  may  be  counteract 
the  other  dements,  and  the  compooi 
strictly  and  fiUriy  tuily  a  medicine."  A 
page  768  ot  the  ssnie  <9lalc»i:  *mie  < 
may  not  say,  ss  a  matttf  of  la,w,  thi 
presence  of  a  certain  per  oeat.  ot  a 
1»1ngs  tbe  compotmd  within  the  pndii] 
or  that  any  p«urtlcular  Ingredient 
ot  does  not  destroy  fba  Intoxicatlii 
finance  of  the  alcohol,  or  prevent  It 
eT&  becoming  an  Intoxicating  bev 
Of  course,  the  larger  the  per  cent 
oohol  and  tbe  mora  potent  tlie  otb 
gredlents,  tbe  more  probably  does  l 
within  or  without  the  stable;  tmt  In 
case  the  qnestlon  Is  one  of  fact  and 
setded  as  otfaw  quastlonB  of  fact"  E 
ivesumed  to  be  Intoxicating.  State  r. 
sedre,  SO  Kan.  477.  2  Pa&  Bep.  650;  81 
Yftoer,  6  Kan.  871;  State  t.  Jenkins,  SS 
477,  4  Pac.  K^.  800.  Bnt  It  does  not : 
that  any  compound  wblcb  contains  ht 
the  ivlnclpal  part  ot  wbldi  may  be  l» 
Intoxicating,  nor  Is  ttie  presamptlon  thi 
article  oaUed  tbe  name  of  "beer" 
toxicatlng  a  cmduslve  one  that  may  i 
controverted  1^  evidence.  Beer  Is  t 
malt  and  fermoited  liquor,  as  was  si 
this  court  bi  State  t.  Schaefer,  44  Ki 
24  Pac.  Bep.  92.  "Under  the  statute  a 
mented  liquor  Is  presumed  to  be  Intoxli 
and  if  the  defendant  doilea  tbat  the  fei 
ed  liquor  sold  by  him  Is  Intoxtcatlng; 
Tolves  upon  him  to  remove  tbe  preeui 
of  law  ttvldenca"  If  tbe  artlde  sol 
beer.  It  was  not  Incmnbent  cm  tha  stt 
tbe  first  Instance,  to  diow  that  It  vas 
Icattng;  bnt  tbe  d^endant  bad  a  rlf 
show,  it  be  could,  that  It  was  not  Inb 
Ing.  If  It  waa  not  beer,  or  ai^  otber 
presnmed  to  be  Intoxicating,  It  was  1 
bent  on  tbe  state  to  show  In  tbe  fii 
stance  tbe  Intoxicating  qnallties  of  the 
sold.  The  fifth  and  sbctb  Instmctloi 
erroneous,  and  the  eighth  Instmctjon  I 
open  to  critldsm.  Judgment  vriU  1 
versed,  and  tbe  cause  remanded  for  i 
trlaL   All  the  justices  concurring. 


STATE  V.  GIBSON. 
(Supreme  Court  of  Ksnaaa.    Oct  T,  It 
Chiminal  Law— Appbai^Rkoobd. 
Evidence  Inboduced  on  the  trial 
criminal  action  cRnnot  be  considered  unit 
corporated  in  a  bin  of  exceptiona. 

(Srllabos  by  the  Court) 

Appeal  from  district  court,  Osage  et 
William  Thomson,  Judge. 

Catherine  Gibson  wss  convicted  of  i 
intoxicating  liquors  unlawfully,  and 
peals.  Dismissed. 
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B.  Ho^ibanks  and  EkL  S.  Fish,  for 
«UaDt  John  T.  Uttie^  Atty.  Gflo.,  and 
n  A  Hurray,  for  the  Stata 

LIMS,  J.  The  defmdant  was  convlct- 
on  IS  counts  ot  unlawful  saleB  of  tn- 
k&ting  liquor.  Many  errors  are  osslgDed 
t  urged  on  our  eonsidaattoD.  On  the 
er  hand,  the  onfllclen^  of  the  bUl  of 
options  and  reciwd  to  present  any  of 
se  questlODS  Is  challenged  on  numer- 

grouDds,  but  the  principal  one  Is  that 
part  of  the  eridence.  and  none  of  the 
Uminary.  motions  or  ruling*,  are  con- 
led  tai  the  Un  of  exceptions.  An  ex- 
Inatlon  of  tha  record  shows  this  claim 
be  correct  The  only  thing  purporting 
be  a  bUl  of  exceptions  Is  placed  In  the 
1st  of  the  papers,  whlcb  the  t^eA  has 
QOed  to  as  a  transcript,  and  does  not 
Ltaln  any  evidence,  or  anything  else 

recitals  of  what  had  been  done.  What 
pOTts  to  be '  a  transcript  of  Uie  testl- 
ny  follows  this  bill  of  exceptions,  and 
reaftOT  come  what  appear  to  be  instnic- 
u,  etc,  bat  neither  the  papers  preced- 
nor  those  following  the  Ull  of  exceptions 
I  referred  to  In  ai^'  manner  by  the  bQl, 
■  doee  It  attempt  even  Iqr  referoioe  to 
ke  ihem  a  part  of  the  UH  of  exceptions, 
has  been  decided  over  and  over  again 

this  court  that  In  otdw  to  hare  the 
dm<my  In  a  case  considered  by  this 
Lrt  it  must  be  Included  In  a  bUl  <tf  ex- 
itloDS.  Mer^  attadibig  It  to  one  for- 
ties no  authoitlcation.  State  r.  McOlln- 
k,  37  Kan.  40,  14  Pac.  Repw  Bll;  State 
Garr,  87  Kaa.  421,  IB  .Fac.  Rep.  603; 
Lte  T.  TUney.  44  Kan.  681,  24  Pac.  Rep. 
i.  As  none  of  the  matters  complained 
are  presented  by  a  proper  recwd,  there 
no  question  for  our  consideration,  and 
)  appeal  wfU  be  dismissed.  An  the  Jus- 
»  concurring. 


STATD  T.  DtTOAN. 

Supreme  Court  of  Kansas,    Oct.  7,  1893.) 

lUOR  Nuis&ircs— VsRiFiCATioir  or  Informatioh 
EvmsTios— Now  TauL-SspAHATioN  op  Jubt. 

1.  Where  a  county  attorney  files  an  In- 
mation  charciDg  the  defendant  with  keying 
luisaoce,  and  poBiUvely  verifies  the  same  "as 
e  in  sabstance  and  In  fact,"  motions  to 
ish  the  warrant  and  tiie  Information,  and  a 
a  in  abatement,  apon  the  ground  that  the 
ormation  is  not  properly  verified,  and  that 
■  county  attorney  has  no  personal  knowl- 
K  of  tne  facts  alleged  therein,  are  properly 
irmled. 

2.  A  defendant  may  be  eoDvicted  of  ke^ 
;  a  nuisance  upon  evidence  showing  that  he 
a  keeper  of  a  "resort"  where  Intoxicating 
uors  are  kept  by  him  for  sale  as  a  beverage. 
Lte  V.  Reno.  21  Pac.  Rep.  808,  41  Kan.  674. 

8.  A  mere  separation  of  the  jury,  after 
iy  have  retired  to  consider  of  their  verdict, 
trials  for  misdemeanor,  where  do  injury  re- 
ts, is  no  cause  for  a  new  triaL  Section  276, 
de  Crim.  Proc. 
Syllabas  by  the  Court.) 


Appeal  from  district  oonrt,  Sumner  oonnty; 
James  A  Boy,  Judge. 
BUl  Dugau  was  convlctod  of  maintaining  a 

common  nuisance,  and  appeals.  Affirmed. 

D.  O.  Caldwell,  and  James  Lawrence,  for 
appellant  John  T.  Little,  Atly.  Gen..  0. 
J.  Uanrer,  and  John  A  Murray,  t<a  tb»  Statei 

HORTON,  O.  J.  The  district  court  of 
Suurner  county  adjourned  ttom  the  26tli  day 
of  October  to  the  10th  day  ot  NoTemb«r, 
1892.  The  county  attorney  filed  In  the  clerk's 
office  an  Information  charging  the  def^idant. 
Bill  Dugan.  In  twrive  counts  with  the  un- 
lawful sales  of  Intoxicating  liquors,  and  In 
the  thirteenth  count  with  keeping  a  commwi 
nuisance.  The  defendant  was  on  that  day 
arrested,  and  gave  bond  for  his  appearance 
at  the  November  term,  1892,  of  the  court, 
which  began  on  the  15th  day  of  Norember, 
1892,  and  on  the  16th  day  of  November, 
1892,  he  filed  motl<ms  to  quash  the  warrant, 
the  Information,  to  compel  the  county  at- 
torney to  attach  to  the  Information  the  testi- 
mony of  witnesses  examined  before  him, 
and  also  a  plea  in  abatem«it;  eadi  of  whldi 
was  overruled,  and  exceptions  saved.  There- 
upon the  defendant,  being  arraigned,  stood 
mute,  and  a  plea  of  not  guilty  was  entered 
for  him  by  the  court.  He  was  convicted  on 
the  utdsance  count  (Hily,  and  sentenced  to  pay 
a  fine  of  $200,  and  to  be  confined  60  days  Id 
the  county  Jail.  The  motions  to  quash  the 
warrant  and  information,  and  also  the  plea 
In  abatement,  seemed  to  have  been  presentr 
ed  upon  the  grounds  that  the  Information 
was  not  properly  verified;  and,  further,  that 
the  county  attorney  had  no  personal  knowl- 
edge of  the  facta  alleged  therein.  The  In- 
formation was  positively  verified  by  the 
county  attorney.  Being  thus  verified,  the 
court  committed  no  error  In  overruling  the 
motions  and  plea,  and  also  In  overruling 
the  motion  to  compel  the  county  attorney  to 
attach  to  the  Information  the  testimony  of 
certain  witnesses  he  had  examined.  Again, 
before  the  motion  to  set  aside  the  warrant 
waa  filed,  the  defendant  had  entered  into  a 
recognizance  tor  his  appearance  at  a  subse- 
quent time,  and  thereby  he  waived  all  Ir- 
regularity, If  any,  of  the  warrant  and  ar- 
rest Junction  City  v.  Keeffe,  40  Kan.  276, 
19  Pac.  Rep.  735.  The  d^endant  was  con- 
victed for  maintaining  a  common  nuisance 
only,  and  the  objections  to  various  counts  al- 
leging the  unlawful  sales  of  intoxicating  liq- 
uors are  not  now  material.  See.  however, 
State  V.  Schweiter.  27  Kan.  499.  The  court 
committed  no  error  in  permitting  the  county 
attorney  to  Indorse  the  names  of  additional 
witnesses  upon  the  Information,  and  then  to 
allow  such  witnesses  to  testify.  State  v. 
Telssedre,  30  Kan.  476,  2  Pac  Rep.  650. 
Notwlthstinding  the  defendant  was  acquit- 
ted upon  the  counts  in  tUc  information  char- 
ging liim  *ith  the  unlawful  sales  of  iutosi- 
catlng  liquors,  that  would  not  prevent  him 
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from  being  conylctcfl  of  keeping  a  nuisimce. 
Section  882,  tit  "Crimes  and  Pnuisbuieirta,'' 
On.  Bt  1888.  &k  cases  Uke  the  present,  a 
showing  of  the  keeping  ot  intoxicating  liq- 
uors for  sale  la  soffldent,  under  flie  statute, 
to  rendw  tiie  place  where  Uie  liqoors  are 
kept  a  nolBance,  and  to  roiOer  the  ke^er 
thereof  guilty  of  keeping  a  nuisance.  State 
T.  Reno,  41  Kan.  674.  21  Pac.  Rep.  803.  A 
mere  separation  of  the  Jury  after  they  had 
rethwrl  to  eowAAa  ot  tiidr  verdict,  In  triala 
Sap  ndsdeiueanor,  where  no  Injutr  results, 
Is  no  cause  for  a  new  trial.  Goode  t.  State, 
U  Tex.  App.  S20;  State  T.  Barton,  19  Ma 
227;  State  ligo,  21  Mo.  458.  Both  D.  a 
Caldwell  and  James  Lawrence,  at«>niey»  for 
the  dtttendant*  Instlfled  that  the  Jmj  were 
permitted  to  separate  hy  the  court  Section 
273,  Code  Orlm.  Proc. 

We  do  not  thlitk  that  the  Jwlgmoit  shoidd 
be  rerersed  upon  the  showing  that  one  of 
the  Jorors  had  in  his  possession  a  newspaper 
oontahifng  certain  artldes  which  it  Is  ol- 
leged  might  have  inOneneed  his  vwdict.  D. 
O.  CaldwetQ  testified,  among  ottier  things, 
that:  **QneBtlon.  During  the  progress  of  the 
trial,  I  win  ask  yon  if  yon  saw  one  of  the 
Jnrors,  Henry  Ratekin,  reading  any  or  hav- 
ittg  in  his  possession  and  reading  any  paper? 
Answer.  I  saw  him  hare  In  his  possession  a 
certain  newspaper.  Q.  Was  he  apparently 
reading  it?  A.  He  was  not  at  the  time  I 
noticed  him.  Q.  What  was  he  d<^ngT  A. 
He  had  a  paper  lying  In  his  lap.  Q.  Do  yon 
know  whether  Mr.  RatAln  read  any  part  c/C 
the  contents  of  tibat  paper?  A.  No,  sir;  I 
do  not"  James  Lawrence  testified:  "Ques- 
tltm.  Do  yon  know  anything  abont  the  Juror 
Henry  Rat^iln,  during  the  trial  of  that  case 
Ot  the  State  of  Kansas  against  Wm,  Dugan, 
having  In  his  possession  or  reading  any  pa- 
pa- called  the  Weekly  Journal,  edited  by 
Tinkham  Bros.,  and  published  in  the  dty  of 
Welltngton?  Answer.  Yes,  sir;  X  saw  him 
haTe  such  a  paper  In  his  hands,  apparentiy 
reading  it,  after  the  case  had  been  given  to 
the  Jury,  and  b^ore  they  returned  their  ver- 
dict It  was  the  d^y  following  the  day  npon 
whidi  the  case  had  been  given  to  them,  and 
they  had  been  permitted  to  separate,  and  this 
was  the  morning  before  they  convened  again. 
Q.  Do  you  know  of  your  own  knowledge 
wbether  the  Juror  Henry  Hatckln  read  any 
part  ot  the  cont^ts  of  that  paper?  A 
Nothing  further  than  I  nave  said,— that  I 
saw  him  holding  It  before  htm."  This  evi- 
dence was  given  orally  before  the  court 
and  as  against  the  roltng  of  the  court  we 
cannot  say  that  the  Juror  actually  read  any 
of  the  articles  referred  to.  State  v.  Miller, 
8S  Kan.  837, 10  Pac  Rep.  865. 

The  verdict  of  the  Jury  was  as  f<dlows: 
**We,  the  Jury  Impanded  and  sworn  in  the 
ahove^entiUed  case,  do  npon  our  oaths  find 
the  defendant  guilty  on  the  thirteenth  connt 
as  a  nuisance."  This  verdict  was  sufficient- 
ly certain,  as  the  thirteenth  count  was  re- 
ferred to,  to  Justify  the  sentence. 


We  precetve  no  nAKondact  on  tfae 
the  pvesecutfon  In  ttie  closing  aiKuiii 
fldent  to  caoseanysnbetantlal  oompli 
Is  doubtful  if  many  of  ttie  matters  d 
are  snffldently  betOn  as  npon  a  pre 
of  exceptioDs.  The  bill  was  aOvm 
■tgned  by  Itae  Jo^,  but  refSra  only 
follows  his  signatUEte.  In  order  for 
dent  idcBttflimtloo,  his  slgnatore  shot 
been  at  the  end  of  the  bill,  and  no 
commencement  or  the  matter  foOoi 
signature  should  hare  been  IdantMed 
hlbllB  A  B.  O^**  etn.  BaOroad  Oo. 
ner,  10  K&a.  8SB;  State  r.  4Hbpsit 
Hep.  408,  Qatt  decided.)  The  jndgm 
he  affirmed.   All  the  justices  ooocnr 


STATW  V.  BOaUB. 
(Supreme  Court  of  Eansaa.    Oct  7, 
HuHioina— BviDBNCi  — Dbcuutiohs  oi 

PUCa— WlTNBM — CODKFSHDAlfT  — AoQH 
CODBFBITDAtIT  NOT  A  But. 

1.  K.  &  B.  were  Jctotly  charged 
formation  with  tb«  crime  of  mansian^ 
separate  trials  were  demanded.  On  1 
of  B..  there  was  evideoce  tending  to  ali 
K.  was  principal,  and  B.  oeoeason  be 
fact  In  tlie  omnmisBion  vt  the  offense 
that  evideoce  of  dedotatknu  made  bj 
the  absence  of  B.,  long  after  the  consui 
<tf  tite  alleged  criminal  acts,  was  inad: 

2.  Where  two  persons  are  charged 
dpals  la  tfae  commissloa  of  a  felony, 
thdr  request  separate  trials  are  had 
the  convietion  of  either  one  defotdoi 
competent  witness  fOr  the  other. 

3.  Oq  the  trial  of  B.,  who  Is 
charged  with  K.  with  the  crime  of  mo: 
ter,  the  evidence  tended  to  show  that 
guilty  as  principal,  and  B.  as  occeasor 
the  fact  sad.  tluit  the  acqolttoi  of  £ 
a  bar  to  a  prosecution  against  B.  and« 
formation, 

(Syllabus  by  the  Court.) 

Appeal  trom  disbriot  ooui^  Bnis  . 
S.  J.  Osbom,  Judge. 

Charles  Bogne  wss  convicted  o; 
slaughter,  and  appealsi  Revened. 

The  other  foots  fully  appear  In  the 
Ing  statement  by  ALLEN,  J.i 

Tfae  d^endant  and  one  Nathanle 
were  Jointly  charged  by  Informatioi 
counts  with  the  crime  ot  manshiughtc 
flrst  degree.  A  separate  trial  was  des 
The  defendant  was  convicted  on  tl 
teenth  count  and  sentenced  to  16  y 
the  reoltentlaiy.  Afterwards^  and 
same  term  of  court  Kidd  was  trl 
acquitted.  The  crime  with  which 
and  Kldd  were  charged  was  cansi 
death  of  Pauline  Swdtzer,  by  the 
Instrummts  and  the  administration 
tain  drugs,  for  the  purpose  of  procu 
atMKtlon.  The  verdict  was  r»dered 
2l8t  day  of  Jtouary.  1883.  On  tb 
day  a  motitm  was  filed  for  a  new  trii 
the  following  grounds:  ."(1)  Beeai 
oourt  erred  in  permitting  illegal  tei 
to  be  given  to  the  Jury  herdn,  over 
Jections  of  the  defendant  (Z)  Tlat  < 
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ct  has  been  decided  "by  meus  other  thAB  a 
b*  ejcpresitoii  oplniim  on  the  part  of  all 
e  juron.  ^  Tbat  tiie  court  mlwUrected 
e  July  In  material  mattow  of  law,  orer 
e  obJectioM  of  the  defendant,  which  were 
Ay  exoQpted  to  bj  tatan,  at  the  time.  (I) 
le  wrdlet  la  oontrary  to  law  and  erldence." 
lis  motkm  was  heard  And  orerroled,  and, 
I  the  same  day  that  liw  ncdlct  waa  r«R- 
>red,  the  deflendut  wa«  aenteneed.  After- 
arda,  on  the  HOth  day  vt  January,  coum^ 
bo  appear  here  came  Into  the  caaft,  and  an- 
her  motitm  for  a  new  trial  waa  filed,  alleg- 
g,  among  other  groanda,  the  rejection  of 
gal  testimony  offered  by  the  defendant,  and 
tthig  up  Tariona  mattoa  aa  an  excnae  for 
e  failure  of  defeodasit's  eonnad  to  Indode 
rtaln  gronnda  In  his  first  motion  for  a  new 
lal  On  -this  motk^  testimony  was  bitro- 
wed,  and  the  motiia  was  orcrmled  by  the 
urt  Afterwarda,  on  the  ISUi  day  of 
arch,  1803.  at  an  adjourned  sewton  of  the 
me  term  of  court,  a  fnrHier  motion  was 
ed  by  the  defendant,  alleging  that  Na- 
anial  KlOd  was  charged  aa  principal  In 
e  crtm^  and  Bogne  aa  aeceaaory;  that, 
ice  the  ooDTtotlan  of  Bogue,  KUtd  bad 
«&  tried  and  acquitted;  and  aaking  the 
urt,  for  that  and  other  reosona  stated  tn 
e  motion,  to  sst  asids  the  Judgmoit  On 
e  bearing  of  this  motion,  the  Journal  en- 
r.  ahowlng  the  trial  and  acquittal  of  EIdd 
I  the  Ttta  of  Febmazy,  ISBS,  was  Introduced 

evidence.  This  motion  was  also  over- 
led.  On  the  trial,  H.  B.  Kohl,  the  coroner, 
lio  had  hdd  aa  Inquest  on  Uie  body  of 
Inline  Sweitaer,  testified,  orer  the  objec- 
m  of  the  defendant  aa  foUowa:  "Question. 
>w,  did  Dr.  Kldd  come  before  that  coro- 
ff»  inquast?  Answer.  He  came  there, 
e  was  a  TOluntary  wltBsas,  noit  on  a  snb- 
•ena.  Q.  What  happened  after  he  got 
ere?  What  was  said?  State  all  that  was 
Id.  A  Dr.  Kldd  waa  adced  what  Pauline 
veitso-  died  of.  His  answer  was,  first,  of 
Art  failure.  One  of  the  Jurors,  M.  M. 
lUtf.  asked  Uie  doctor,  'What  did  yon  do 
r  that?  What  did  she  die  wltb?  What  was 
e  cause  of  her  death  r  He  aaya, '^art  tan- 
's.' TOd  yoa  give  her  medicine  V  Fuller 
ked,— which  I  do  beUere^  I  don't  know— 
le  court  may  csnsnre  m»~  Q.  What  did 
I  say  to  that?  A.  He  says,  'Yes,  sir;  I 
■re  her  scMue  medtdne.'  The  Juror  asked, 
riiat  did  you  ^ts  herr  He  nya,  *Antl 
Ttaie,  antl  kamnia,  subnltiate  of  bismuth, 
Iphate  of  morphia,  sulphate  of  quinine, 
lenacttlne.'  At  the  time  that-  Q.  Did 
jctor  Kldd  say  anything  elae  at  that  time? 

Tea,  sir.  Q.  What  waa  It?  A  He  aald 
at  he  had  beoi  called  the  day  before,  and 
at  Paulina  was  troubled  with  heart  fall- 
e,  and  that  on  arriving  there  he  foimd  she 
Ld  inflammation  of  what  be  called  the 
>mach.  Q.  Which  he  cafied  Inflammation  of 
e  stomach,- was  that  all?  A  He  says  he 
Bs  there  only  twice,  and  that  he  could  not 
>  Tery  much  for 'her.    Q.  Anything  else? 

He  said  her  heart  failed  to  act,  and  he 


was  there  in  the  mondng.  and  found  Pauline 
ray  low.  No  more  questtois  were  asked 
Doctor  Kldd  after  that'*  TbiB  defendant 
was  not  present  at  the  time  these  state- 
ments were  made  by  Dr.  Kldd,  and  the  adr 
misrion  at  all  this  testimony  waa  duly  ex- 
cepted ta  The  defendant  afterwards  of- 
fered Dr.  Kldd  as  a  witness  In  hla  behalf, 
but  his  testimony  was  excluded,  on  the 
ground  Unit  he  wss  Incompetent  to  testify. 

J.  G.  Mohler,  for  appellant  John  T.  Llt- 
tle,  Atty.  Gen.,  Wm.  U  Aaron,  and  Ohas. 
A  Hfller,  tx  the  State. 


AIAJEi^,  J.,  (after  stating  the  Ifteti.)  We 
think  the  refusal  of  the  court  to  permit 
Dr.  Kldd  to  teetity  aa  a  witness  tor  the 
defendant  was  manlfesOy  erroneous.  Mo- 
land  T.  State,  19  Ohio,  181.  The  dlstlnc- 
Hon  sought  to  be  drawn  between  cases 
where  defendants  Jolndy  Indicted  are  J(rint> 
ly  tried  and  those  where  they  are  separately 
tried  has  no  foundation  In  reason,  nor  do  we 
think  that  It  has  any  sanction  In  law.  We 
also  think  section  210  of  the  Criminal  Code 
authorizes  the  granting  of  new  trials  for 
like  causes  as  In  cItII  cases,  and  that  sec- 
tion 275  In  no  way  prejudices  the  defend- 
ant's rij^hts  In  that  particular.  But  the  rul- 
ing of  the  court  In  this  respect  though  most 
prejudicial  to  the  substantial  rights  of  the 
defendant  Is  not  properly  before  us  for  re- 
Tiew.  because  not  included  In  the  only  mo- 
tion for  a  new  trial  which  was  filed  within 
the  time  required  by  law.  The  admission 
of  tiie  declarations  of  Dr.  Kldd  befcn-e  the 
coroner's  Jury,  in  tbo  absence  of  the  defend- 
ant was  error.  Whateyer  might  be  said  In 
faTor  of  the  admissibility  of  such  testimony 
under  the  common-law  [H*actlce  where  one  is 
Indicted  as  principal  and  another  as  acces- 
sory, In  this  state,  where  accessories  before 
the  fact  are  charged  and  tried  as  principals, 
and  where  defendants  are  permitted  to  testi- 
fy in  their  own  behalf,  we  think  the  reason, 
tf  any  there  might  be,  for  the  admission 
of  such  testimony,  falls.  We,  of  course,  are 
not  htte  conaldering  declaratlonB  of  cocon- 
spirators, or  of  persons  engaged  In  a  com- 
mon criminal  entei-prise  before  or  during  the 
perpetration  of  their  crime,  but  declarations 
of  one  of  two  defendants  jointly  chargi>d 
as  principals,  mado  long  aftw  the  offense.  If 
any,  was  consummated.  We  are  idearly  of 
the  opinion  that  the  tesdmsny  was  Inadmis- 
sible. 1  Whart  Crim.  Law,  (8th  Bd.)  |  237; 
Ogden  T.  State,  12  Wis.  532. 

Was  It  so  material  as  to  require  a  reversal? 
Hie  theory  of  the  prosecution  was  that  the 
defendant  had  seduced  the  deceased  girl,  and 
that  she  was  pregnant  by  him;  that  be  em- 
ployed Kldd,  who  was  a  doctor,  to  pro- 
cure an  ab(Mtlon;  that  Kldd  used  Instru- 
ments, and  administered  drugs,  and  thereby 
did  produce  an  abortion,  and  did  also  cause 
the  death  of  Pauline  Sweltzer.   Under  thla 
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theory,  which  was  followed  thronghont  the 
trial  and  In  the  Inslmctlons  of  the  court, 
the  guilt  of  Bogne  was  neceaaarlly  depend- 
ent <»i  that  of  Kldd.  If  the  theory  of  the 
prosecation  was  true,  Dr.  Kldd  was  guilty 
of  procuring  an  abcrtlon,  not  of  doctoring  a 
girl  who  had  Inflammation  of  the  stomach. 
The  information  charged  that  he  administer- 
ed alolne,  ergot,  ergotine,  sulphate  of  mor- 
phia, subnltrate  of  bismuth,  and  other  uox- 
knu  and  abortifacient  drugs.  The  chemist 
who  analysed  the  stomach,  etc:,  of  the  de- 
ceased girl,  testifled  to  the  discovery  of 
alolne.  ergotine,  and  sabnltrate  of  bismuth. 
If  the  theory  of  the  prosecution  was  true, 
and  the  resolt  of  the  chemist's  analysis  is 
cMTect;  Dr.  Kldd's  statements  before  the 
MHwner's  Jury  were  false,  and  the  jury 
would  naturally,  almost  necessarily,  hare  In- 
ferred that  Dr.  Kldd  mad«  false  statements 
before  the  coroner's  Jury,  fcs:  the  purpose  of 
misleading  them  and  concealing  his  crime. 
It  cannot  be  said  that  this  tesHuMHiy  was 
unimportant  It  appears  to  us  that  it  might 
hare  been,  and  protMibly  was,  highly  preju- 
dicial to  the  defendant  If  the  Jury  was 
conrioced  that  Dr.  Kldd  made  these  state- 
ments, and  that  they  wwe  false,  they  would 
much  more  readily  attribute  guilt  to  him 
than  If  no  such  statements  had  been  made. 
These  and  other  statements  of  Dr.  Kldd, 
made  altee  the  death  of  Pauline  Sweltzer, 
were  testifled  to  by  sereral  witnessea  We 
think  this  mtxr  for  which  a  new  trial  must 
be  awarded,  and  ite  gravity  la  much  Increas- 
ed by  the  refusal  of  the  court  to  permit 
Dr.  Kldd  to  testify  as  a  witness.  If  Dr. 
Kldd  was  guilty,  thiare  Is  abundant  erldoice 
in  the  record  to  connect  the  defendant  with 
the  crime. 

It  la  contended  that  the  subsequent  ac- 
quittal of  Dr.  Kldd  compela  the  vacation  of 
the  Judgmoit  ngatust  the  defendant,  and  his 
discharge  from  further  prosecution.  It  may 
be  conceded  that  at  common  law  the  ac- 
quittal of  the  principal  acquitted  the  acces- 
sory also,  and  that  the  conviction  of  the 
principal  must  precede  w  accompany  that 
of  one  charged  as  an  accesswy.  1  Whart 
Crlm.  Law,  |  237;  1  Blsh.  Crlm.  Law,  | 
667.  Section  IIS  of  the  Criminal  Code  pro- 
vides: "Any  person  who  coonsds,  aids,  tur 
abets  in  the  oommlbslon  of  any  offense,  may 
be  charged,  tried,  and  convicted  In  the  same 
manner  as  If  he  were  principal."  The  evi> 
dent  purpose  at  the  legislature  of  our 
own  and  other  |Hatea  where  similar  stat- 
utaB  have  been  enacted  was  to  do  away 
with  those  subtle  distinctions  of  the  com- 
mon law  between  principals  in  the  first  and 
second  degree  and  accessories  before  the 
fact,  and  to  pormit  the  trial  of  partldim&ta 
In  the  crime,  independently  of  each  other, 
so  that  each  should  suffer-  punishment  for 
his  own  guilt,  without  being  dependoit  on 
the  result  of  the  prosecutions  against  others. 
Of  coarse,  If  the  crime  be  committed  through 


the  InstrumesttaUty  of  another,  Oie 
such  Inatrument  essential  to  estabi 
guilt  of  the  person  on  trial  most  be 
The  statute  does  not  In  any  manner 
or  diminish  the  eeaentlal  elementa  o 
Inallty.  It  merely  does  away  with  i 
what  arbitrary  nomenclature,  whtt 
come  down  from  SngUah  JurispmdeD 
hss  been  found  to  be  a  salous  sti 
Uock  In  the  administration  of  crlmb 
tlce.  We  think  a  guilty  accessory  i 
punished,  even  though  the  s^inclpal 
As  was  said  in  State  v.  Moatey.  3 
865,  2  Pac  Rep.  782,  a  record  show 
convlctlcMi  of  the  principal  is  prim 
evidence  of  that  fact,  but  is  not  cox 
of  it  on  the  trial  of  the  accessn; 
think  our  view  of  the  law  on  this 
of  the  case  Is  fully  sustained  by  tt 
sions  of  those  states  having  ^mlli 
utory  provisions  to  onr  own.  No! 
State,  supra;  Hanoff  v.  State,  S7  O 
178;  Ooltts  v.  State,  46  Ohio  St  4C7 
B.  Rep.  476;  State  v.  PhlUIps.  24  M 
State  V.  Ross,  29  Mo.  82.  The  pi 
of  the  Indiana  statute,  quoted  In  tl 
of  HcOarty  v.  State,  44  Ind.  214,  is  d 
from  ours.  We  have  said  so  mac 
refttence  to  a  prosecution  <tf  the 
ant  as  thongh  he  wwe  bat  an  ao 
He  stands  diarged,  however,  as  pr 
and,  b^ng  so  charged,  of  course  th 
fact  of  the  acquittal  of  his  codefendat 
not,  Ipso  facto,  entitle  him  to  a  dla 
Judgmwt  Is  rer«sed.  and  a  nei 
awarded.   All  thejnsttcea  ctmcnrrloi 


STATS  V.  MOULTON. 
(Siqweae  Court  of  Kaosss.    Oct  7, 
IvToxioATtNe  Liquoas— CaiKiSAL  Paoew 
Defixitbkbss  of  Elsotiox  as  *o  Knni 

uoB — Intbnt. 

1.  The  cases  of  State  v.  O'ConndL 
Rep.  679.  81  Kan.  383,  and  State  vT? 
9  Pac.  Rep.  200,  84  Kan.  682,  followe 

2.  Where  an  Intoxicating  liqnor, 
"Rock  &  Rye."  was  aold  in  ricriation 
prohibitory  liquor  law.  It  is  no  excuse  n 
part  of  the  defendant  to  allege  Uiat  he 
know  It  was  int<»lca11ng. 

(Syllabus  by  die  Ooort.) 

Appeal  from  district  court,  Nortem 
G.  Webb  Bertram,  Judge. 

George  Honlt<m  was  convicted  on 
counte  tor  selling  intoxicating  Uquora 
fuUy.  and^  appeals.  Judgment  modlfl 

J.  R.  Hamlltm,  L.  H,  Wilder,  anc 
McESroy,  for  appelant  lisiui  T.  Uttl 
Gen.,  C.  D.  Jones»  and  L.  H.  lliompi 
the  State. 

HORTON,  a  J.  Gemge  Moulti 
prosecuted  upon  an  Informatloo.  coi 
12  counts,  charging  the  nnlawfnl  sale 
tozlcating  liquors.  He  was  convicted 
third,  seventh,  el^th,  and  tenth  coui 
motion  he  was  granted  a  new  trial 


Digitized  by 


D.) 


STATE  «.  H0UI.TOH. 


418 


tta  count,  but  wu  refiued  such  trial  on 
third,  seventiit  and  el^th  counts,  and 
gment  of  guilty  waa  rendered  against  him 
those  counts.  Oomplalnlng  of  this  judg- 

it,  he  appeals. 

:  Is  contended  that  tb»  trial  court  erred 
not  requiring  ttie  state  to  make  its  elec> 
I  mwe  definite  and  certain.  1^  stating  ttie 
d  at  liquors  mM.  Aa  to  the  sale  mad*  to 

Iter  HaTlln,  on  the  17th  day  of  January, 
8.  as  alleged  In  ttm  third  count  of  tb» 
>rmatlon,  we  do  not  tUnk  thm  Is  any- 
ig  substantial  In  the  all^^  error.  The 
il  took  iriace  April  IS,  1^  Walter  Brt- 
testifled,  among  other  things,  aa  follows: 
ustlML  When  did  yon  last  buy  any  kk^ 
1  rye  there?  Answer.  I  harent  bou^t 
■  for  a  long  time.  Q.  About  when)  Do 
t  recollect  anything  at  a  murey?  A.  Tea; 
t  waa  the  last  time.  Q.  About  how  long? 
Must  hare  bem  three  or  fimr  m<Hith8, 
'  way.**  Hie  onlawfal  sale  to  Havlln  on 
luary  17,  1888,  three  mootbs  before,  cor- 
ponds  very  nearly  with  one  oi  the  times 
!d  by  flie  witness.  It  waa  not  clearly 
wn  by  the  testimony,  as  contended  for, 
t  Harlln  bought  any  hop  ale  in  or  be- 
e  January,  1803,  at  the  time  of  bis  pur- 
se of  the  rock  and  rya  With  reterence 
lint  he  testified:  "Question.  Whendidyoa 
'  nny  hop  ale?  Answer.  A  few  days  ago. 
When  with  reference  to  the  filing  of  the 
>rmatlon  in  this  case.  February  6,  1893? 
lore  that  did  you  buy  any?  A.  Yes;  I 
leve  I  hare.  Q.  When  before  that?  A. 
iuldn't  say  posltlTely  Just  when.  Q.  State 
ether  or  not  you  got  It  there  frequently, 
I  drank  it  there.  A.  Why,  yes;  I  t>ought 
end  glasses  of  It  Uiere.  Q.  Can  you  tell 
en  you  got  any  there  with  reference  to 
aruaiy  6.  1893?  A.  Since  that?  Q.  No, 
Ore  that  A.  I  don't  know  as  I  could  aay. 
;  I  d<Hi't  know."  The  convictlw  could 

hare  been  based  upon  such  testimony  of 

sale  of  hop  ale  In  or  before  January, 
)3.  This  court  obserred,  In  State  T.  Ouet- 
34  Kan.  584,  9  Pac.  Rep.  200:   "It  Is 

essentially  necessary  that  the  prosecutor, 
making  an  election,  should  describe  the 
d  of  liquor.  It  Is  enough  if.  In  any  other 
y,  and  with  reasonable  certainty,  he  points 
:  the  particular  sale  upon  which  a  convlc- 
Q  will  be  asked.  He  may  designate  It  by 
(  date  of  the  sale,  •  •  •  or  any  clrcu^- 
nce  by  which  the  defoidant  may  know 
:h  a  reasonable  degree  of  certainty  the  par- 
iilar  trnnsactlon  or  the  particular  offense 
ilnst  which  be  must  defend." 
Ve  think  there  was  good  cause  of  com- 
int  concerning  the  election  made  upon  the 
-enth  and  eighth  counts  of  sales  to  Allen, 
e  kind  of  liquor  sold  should  have  been 
ted  with  more  certnlnty.  Allen  testified 
It  he  bought  "Smith's  Bitters."  "Elixir  at 
erry,"  "Dr.  Begg's  Bitters,"  "Kock  and 
e,"  and  "Hop  Ale"  or  "Tea."  He  bought 

of  these  liquors,  or  several  of  them,  on 
ristmas,  1891,  and  <m  July  13.  1882.  He 


further  teatULed  that  tb»  bltteri,  the  rock  and 
lye,  and  the  hoj^  ale  were  an  Intoxicating. 
On  account  of  the  sereral  ktnda  of  Intoxicat- 
ing liquors  he  purdiased  on  ttie  aame  day, 
the  election  of  certain  sates  of  intoxicating 
llqtwrs  to  him  on  the  2Sth  of  December,  1881, 
and  the  18th  at  July,  1882,  was  not  sufficient- 
ly d^lnite,  because  the  kind  at  liquors  acAA 
and  relied  upon  fOr  conviction  was  not  stat- 
ed. Two  or  more  kinds  were  add.  the  same 
day  by  the  defendant  to  Allen,  but  there  was 
no  electitm  as  to  the  kind  ot  liquor  sold  oa 
any  day.  State  O'Connell,  81  Kan.  883,  2 
Pac.  Rep.  679;  State  t.  Quettler,  34  Kan. 
682,  0  Pac.  Rep.  200.  The  court  instructed 
tbe  jury  Uiat  "befwe  you  would  be  war* 
ranted  In  returning  a  verdict  of  guilty  * 
against  the  d^eodant  under  the  thiid  count 
of  the  Infcmuation,  yon  Shoidd  be  satisfied 
ftom  the  evidence,  beyond  a  reascmable 
doubt,  that  Ote  defendant,  George  Moulton, 
on  or  about  the  1711i  day  of  January.  1883, 
unlawfully  sold  intoxicating  liquors  to  we 
Walter  Havlln.  at  the  place  described  la  the 
third  count  of  the  Information,  without  hav- 
ing a  permit  to  aell  intoxicating  liquor."  The 
defendant  requested  the  court  to  Instruct  the 
Jury  that,  "before  you  would  be  warranted 
In  returning  a  verdict  of  gull^  against  the 
defendant  under  any  count  of  the  Informa- 
tion, you  should  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  George  Moulton,  unlawfully  sold 
Intoxicating  liquors,  knowing  them  to  be 
such,  at  the  place  described  In  tiie  Informa- 
tion, without  having  a  permit  to  sell  intoxf- 
catlng  liquors."  The  court  committed  no  er- 
ror In  refusing  to  instruct  the  Jury  "that  the 
defendant  unlawfully  sold  Intoxicating  liq- 
uors, knowing  them  to  be  such."  In  order 
to  convict,  It  was  not  necessary  for  the 
court  to  have  Informed  the  Jury  that  the 
sales  made  by  the  defendant  must  have  been 
made  by  htm  with  knowledge  on  his  part 
that  rock  and  rye  was  Intoxicating.  "When 
the  commission  of  an  act  is  made  a  crime 
by  statute,  without  any  expres  reference 
to  any  Intent,  then  the  caily  criminal  Intent 
necessarily  involved  In  the  commission  of  the 
offense  Is  the  Intent  to  commit  the  Interdict- 
ed act;  and  lu  such  a  case  It  Is  not  neces- 
sary to  formally  or  expressb'  allege  such  In- 
tent, or  tiny  Intent,  but  simply  to  allege  the 
commission  of  the  act,  and  the  Intent  will 
be  presumed."  State  v.  Bush,  46  Kiin.  188, 
25  Pac.  Hep.  614;  Wagstaff  v.  Schippel,  27 
Kan.  450.  In  this  state  no  perscm  cnn  sell 
Intoxicating  liquors  except  for  mi-<)k-i)l, 
scientific,  and  mechanical  purposes,  nud  do 
druggist  can  sell  such  liquors  for  the  ex- 
cepted purposes,  except  he  Is  a  r^sttTiKl 
pharmacist.  The  conviction  In  this  ciiMe  Is 
sustained  upon  the  sale  of  rock  ami  rye, 
which  is  shown  by  the  evidence  to  have  hren 
intoxicating  liquor.  The  judcment  ■  ''1  '»e 
affirmed  as  to  the  conviction  under  the 
third  count  of  the  Informutlon,  and  tufjiiilg- 
ment  of  conviction  under  the  seventh  and 
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tighth  coantB  wUl  be  xevened,  and  tbe  cauae 
remanded  for  a  new  trial  tHereonu  AH  the 
toatiom  ooncnnlng. 


Ja  re  BLAjCEK. 
<St«niiM  Gonrt  of  KaDsas.    Oet  7,  1808.) 
CanmrAi.  Law— Cohxbotiito  JusmmiT— Fuo 

LOonrta  of  record  haTe  the  power,  fax 
erimlual  aa  well  ai  civil  cdses.  to  correct  cleric- 
al errors  appearinr  in  the  record  of  the  pro- 
eeedinn  of  precefflsgr  terms  of  court,  so  aa  to 
make  it  epeak  the  tmth,  where  other  parta  of 
the  record  and  official  memoraDda  cleanr  show 
the  existence  of  an  error,  and  what  correction 
ahonld  be  made. 

2.  Where  an  Information  char  gee  borglary 
In  the  first  d^n«&  inch  charie  Includaa  bur- 
glarr  In  the  aecond  degxae  aim;  and  it  la  er- 
ror for  the  court  to  recdve  a  Terdict  finding 
the  defendant  guilty  as  chained,  without  apec- 
ifring  the  degree;  bnt  a  Judgment  founded 
on  inch  rerdict.  thoogh  erroneotis,  is  not  y<^d. 

8.  Mere  errora  and  Irregularities  in  the 
proceedings  of  the  court  are  not  reviewable  on 
habeaa  corpna,  whore  a  petitioner  seeks  dis- 
charge from  a  commitment  under  process  is- 
sned  OB  a  final  judgment  of  a  ooort  of  oomse* 
tmt  Jurisdiction. 
(Hyliabua  by  the  Obnrt) 

Orlglna]  peUtloa  ta  habeaa  corpus  by  Jo- 
seph BUlA  for  release  from  custody.  Peti- 
tion denied. 

James  J.  Hltt,  for  petltknuor.  John  T.  lAt- 
tie,  Atty.  GoL,  for  respondent 

ALLDN,  J.  The  petltiooer,  Joseph  Bladt, 
was  charged  by  the  coan^>  attorney  of 
Shawnee  county  with  the  crime  of  burglary 
In  the  first  degree.  He  was  tried  in  the  dis- 
trict court,  and  on  the  23d  of  April.  1890,  the 
following  verdict  was  rendered:  "We,  the 
Jury  Impantied  and  sworn  In  the  abare«ntl- 
tied  ease,  do  upon  our  oaths  find  the  de- 
fendant, Joseph  Black,  guilty  as  charged  in 
the  InfomiatlCML"  On  the  26th  of  April,  1890, 
he  was  sentenced  to  confinement  at  hard  la- 
bor in  the  penitoitlary  for  the  term  of  12 
years  from  that  day.  The  Journal  entry  con- 
tains the  following  recital:  "Thereupon  the 
said  defendant,  Joseph  Black,  was  duly  ar- 
raigned for  sentence;  he  having  heretofore 
been  convicted  of  the  crime  of  burglary  in 
the  third  degree,  as  shown  by  the  verdict  re- 
tnmed  heretn."  The  petlticmer  was  thereup- 
on  committed  to  the  penitmtlary,  where  he 
has  remained  in  conflnem^t  ever  since.  He 
now  asks  to  be  discharged  therefrom,  and 
his  counsel  contends.  In  his  behalf,  that  the 
Judgment  and  the  commitment  Issued  there- 
on are  void,  because  the  Judgment  redtes 
that  the  d^endant  was  convicted  of  the 
crime  of  burglary  In  the  third  degree;  the 
maximum  punishment  for  which,  under  the 
law.  Is  five  years  In  the  penltmtlary. 

Since  the  petition  for  a  writ  of  habeas 
corpus  was  presented  to  this  court,  the  dis- 
trict court.  In  which  conviction  was  had, 
has  made  an  order  amending  the  original 
Journal  entry  by  striking  out  the  word 


"third."  and  Inserting  tbe  word  "first;' 
by  making  the  ncord  read:  "Thereu] 
said  defoLdant,  Joseph  Kadc,  wbb  d 
ralgned  for  aentoace;  he  havlnff  bo 
victed  of  the  crime  of  burg^lajy  In 
degree,  as  shown  by  the  verdict  n 
herein."  It  Is  conceded  that  a  senti 
punishment  In  excess  of  that  aath«4 
hur  would  be  void.  Oomis^  for  tt 
tlimer  OMKtmdB  that  the  lecacA  Is 
slve;  that  the  Journal  entry,  with 
dtaJs,  must  be  talcen  as  we  find  It 
after  the  term  of  court  at  which  tfa 
mmt  was  rendered,  no  cbange  or  alt 
can  be  made  in  the  record;  that  the  p 
er,  being  confined  in  the  penitentiary, 
have  his  rlglits  affected  by  any  ore 
district  coort  may  make;  and  that  the 
ty  of  his  Imprisonment  must  stand 
by  the  final  record  as  made  up  at  th 
(tf  court  at  whlcA  he  was  tried.  On  t 
er  band,  it  is  dalmed  that  courts  n 
ways  correct  th^  recM^  so  sa  to  o 
them  to  the  actual  facts,  and  nutki 
speak  the  truth;  that  this  may  be  c 
a  criminal  aa  well  as  In  a  dvll  cas 
think  the  general  doctrine  to  be  ^eane 
the  authority  Is  that  at  the  same  t 
court  at  which  the  defi^dant  was  coo 
and  before  execution  of  any  part  ot  t 
teaee,  the  court  may  diange  or  amend  1 
tence,  ^thw  in  form  or  subetance,  bi 
after  the  expiration  of  the  tmn  of  coi 
Judgment  In  fact  pronounced  by  tlic 
cannot  be  altwed.  If  the  derk  has  ta 
omitted  to  camcHy  reccHid  the  Jodgn 
fact  rendered,  there  Is  some  queatlou  w 
the  court  may,  merely  from  its  own 
lection  of  what  transpired,  or  on  oral 
change  the  record  after  the  adJoamK 
the  term;  but  where  enough  appears 
er  parts  of  the  record  or  official  mesne 
entered  at  the  time  of  the  proceeding 
court,  to  show  that  a  mistake  has  beer 
by  the  clet^  then  the  authorlHee  are  i 
If  not  Qtiite,  unanimous  In  holding  a 
correction  may  be  made.  The  foUowi 
thorltles  hold  that  the  court  has  t^e 
to  correct  errMs  in  the  record  In  ci 
cases  by  nunc  pro  tunc  entriee  madi 
subsequent  term:  Burnett  v.  Btat^  ]< 
455;  Oom.  v.  Weymouth,  2  Allen,  144. 
case  of  Ei  parte  Jones.  61  Ala.  309, 
held  **that  the  inherent  common-law  po 
tlie  courts  to  correct  clerical  mispr 
where  Its  records  famish  proper  basis 
tor,  extends  to  criminal  as  well  u 
cases.  In  the  case  In  re  Wight,  134 
1S6, 10  Sup.  Ct  Rep.  487,  the  court  sua 
an  order  of  the  circuit  court  directing  1 
try  ot  a  nunc  pro  tunc  order  as  of  a  1 
term,  where  there  was  no  written  ; 
randa  In  the  case  ou  which  to  base  su 
der;  and  it  was  held  that  "when  It  is 
by  a  circuit  court  of  the  United  State 
the  clerk  has  failed  to  put  In  the  rect 
order,  which  was  made  at  the  next  pre< 
term  of  the  court,  remanding  a  case 
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rlct  C(>tt7t,  the  drcult  court  may  direct 
.  aa  order  to  be  entered  nunc  pro  tunc." 

clil^  juBtlce  and  Justice  Harlan  dls- 
ed,  howerar,  holding  that  the  court  had 
power  to  make  such  order  in  the  ab- 
e  of  any  entry,  minute,  or  memorandum 
•roceed  by.  See,  also,  1  Freem.  Judgm. 
.  We  think,  however,  It  la  well  settled 

the  court  cannot  correct  the  Judgment 
?h  was  In  fact  rendered  after  the  term 
asscd;  the  power  to  change  or  amend 
judgment  then  being  confined  to  the 
t  having  appellate  jurisdiction,  Freem. 
:m.  S  70;  Church,  Hab.  Corp.  S  377;  Ex 
e  Lange,  18  WalL  163;  Tweed'a  Case.  60 
I.  559;  Thompson  v.  Thompson,  73  Wis. 
W  N.  W.  Rep.  671;  Stannard  v.  Hubbellt 
N.  T.  520,  25  N.  B.  Rep.  10S4. 

la  contended  that,  even  conceding  the 
er  of  the  court  to  correct  the  record  In 
rdance  with  the  facts,  the  sentence  actu- 

imposed  Is  unwarranted,  and,  for  that 
Ml,  that  the  nunc  pro  tunc  order  of  the 
irlct  court  cannot  be  upheld;  that  the  de- 
lant  was  charged  with  the  crime  of  bur- 
y  in  the  first  degree;  that  this  charge  In- 
es  burglary  in  the  second  degree,  (State 
tehee,  17  Kan.  402;)  that  the  verdict  of 
jury  falls  to  specify  the  degree  of  the 
ise  of  which  they  convicted  the  defend- 

and  therefore  that,  within  the  authority 
tate  V.  Reddlcfe,  7  Kan.  143,  and  State  v. 
ter,  8  Kan.  448,  no  judgment  could  be 
ided  on  the  verdict  In  the  case  of  State 
ennlnga,  24  Kan.  642,  this  question  was 
n  before  the  court,  and  the  cases  of 
e  T.  Reddick,  and  State  t.  Huber,  supra, 
e  discussed  by  the  court,  and  a  majority, 
the  judges  expressed  the  opinion  that 
re  a  defendant  Is  chained  with  murder 
he  first  degree,  and  a  verdict  rendered 
Ing  him  guilty  as  chained  In  the  informa- 
,  such  verdict  Is  not  absolutely  void;  and 
dgment  entered  thereon,  though  it  might 
irroneous  under  the  authority  of  the  for- 

cases,  If  duly  challenged,  would'  not 
I  nuUi^.  Where  a  defendant  Is  In  dose 
inement,  and  afforded  no  opportunity  to 
ear  in  court  and  protect  tais  rights,  the 
er  to  correct  records  of  conviction  made 
ormer  terms  of  court  should  certainly  be 
■cised  only  with  the  greatest  caution, 
writer  entertains  serious  dbabts  whether 
tny  case  the  judgment  Itself  should  be 
iged  after  the  term  of  confinement  has 
menced;  bat  In  this  case  It  is  not  at- 
pted  to  change  the  punishment  Inflicted 
.ny  particular.  The  only  correction  Is  of 
icital,  which.  It  ai^ars  from  the  whole 
ird,  Is  clear^  a  clerical  error.  The  de- 
lant,  being  charged  with  burglary  In  the 
:  degree,  could  not  have  been  convicted 
mrglary  In  the  third  degree,  because  the 
8  necessaTT  to  constitute  that  offense  are 
Included  In  the  charge  contained  In  the 
rmati(nL  The  verdict  finds  tbe  def^d- 
gullty  as  charged.  The  majority  of  the 
rt  bt  State  t.  Jennings,  snpnt,  seem  In- 


clined to  hold  that  tUs  Is  In  effort  a  tiuaUig 
that  he  is  guUty  of  every  matter  allege*! 
against  him  In  the  Information,  and  therefSore 
of  burglary  in  the  first  degree;  but  this  we 
do  not  need  to  decide.  We  think  ihe  facts 
tnat  the  defendaut  was  chained  with  bur* 
glary  In  the  first  degree,  Connd  guiliy  aa 
charged,  and  then  sentenced  by  the  coui-t  to 
s  term  of  Imprisonment,  only  authorized  In 
case  of  a  conviction  for  the  hlghcKt  degret*  <ti 
the  'offense,  warranted  tbe  court  in  correct 
lug  the  recital  as  was  done  In.  this  ca'^e. 

We,  then,  have  only  to  consider  the  furthet 
question  whether  tbe  judgment  Is  void  be- 
cause the  verdict  does  not  sustain  it.  That 
It  may  be  erroneous  wlU  not  avail  the  peti- 
tioner in  this  case.  Section  671  of  the  Code 
of  Civil  Procedure  providea:  "No  court  or 
judge  shall  inquire  into  the  legality  of  any 
judgment,  or  process,  whereby  the  party  U 
In  custody,  or  discharge  him  when  the  term 
of  confinement  has  not  expired  In  either  of 
the  caaes  following:  •  •  •  (2)  Upon  any 
process  Issued  on  any  final  judgm^t  of  a 
court  of  competent  jurisdiction."  Mere  er- 
rors and  irregularities  are  not  reviewable  on 
a  writ  of  habeas  corpus.  Church,  Hab.  Corp. 
i  348;  Franklin  v.  Westfall,  27  Kan.  014; 
Ex  parte  Nye,  8  Kan.  90.  We  think  the  rec- 
ord in  this  case  shows  that  the  district  court 
regarded  the  verdict  as  a  verdict  of  guilty 
of  burglary  in  the  first  degree,  and  proceeded 
to  sent^ce  the  defendant  accordingly.  la 
doing  so  the  court  acted  judicially,  and  judi- 
cially determined  the  effect  of  the  verdict 
If  the  court  erred,  the  defendant  had  hla 
remedy  by  appeal.  He  neglected  to  avail 
himself  of  that  right  We  do  not  think  he 
can  now  obtain  his  discharge  from  custody 
because  of  an  erroneous  decision  of  the  court 
as  to  the  force  and  effect  of  the  verdict. 
The  writ  will  be  refused.  AH  tbe  jusUces- 
concurring. 


STATU  T.  KIBKPAXRIGK. 
(Bopreme  Conrt  of  Ksiwas.    Oct  7,  189B.) 

Cbiminju.  Pbosecution — ^FiLiHo  BTATBHaKT  or 

WiTNBSaBB  WITH  IKPOHMATIOH. 

A  county  attorney  is  not  required  to  file 
with  an  information  clianing  violatious  of  the 
prohibitory  ligaor  law  all  the  statements  of 
wltnesBee  taken  before  him  in  a  prellmlnnry 
iBqtiiry  porsnant  to  parrgraph  2543,  Ueo.  St. 
18a^,  but  only  such  of  them  as  disclose  the- 
fact  that  an  offense  has  been  committed;  and 
the  feilore  to  &le  them  will  no^  abate  the  ac- 
tion, nor  fnraiBb  ground  for  Quashing  the  iD> 
formation  or  discharging  the  defendant 
(Syllabna  by  the  Court) 

Appeal  from  district  court  JacksMi  ooou- 
tf;   Louis  A-  Myerst  Judge. 

A.  J.  KlrlqtatTlck  was  Informed  against 
for  selling  intoxicating  liquors  uulawfullj, 
and  from  a  judgment  quashing  the  Informal 
tion  the  state  appeals.  Reversed. 

J<^  T.  Utfle,  Atly.  6«i.,  G.  F.  HnrreU 
and  Ella  W.  Brown,  for  the  State.  W.  &. 
HoagUn  and  C  B.  ^mble,  fbr  appellee. 
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JOHNSTON,  3.  An  Information  waa  filed 
vhich  charged  A.  J.  Klrkpatrick  with  sev- 
eral vlolatloiiB  of  Oie  prohibitory  liquor  law. 
and  which  was  verified  by  the  county  at- 
torney upon  information  and  belief.  Prlw 
to  the  flUng  of  the  Information,  a  prelim- 
inary  Inquiry  was  held  by  the  county  at^ 
tom^  as  to  whether  ,the  defendant  was 
imlawfully  selling  Intoxicating  Uqama,  and 
the  testimony  of  four  witnesses  was  taken 
and  reduced  to  writing,  and  tbat  glroi  by 
two  of  them  was  filed  with  the  Informa- 
tion. When  the  defendant  was  arrested, 
be  entCTed  Into  a  recognizance  for  his  ap- 
pearance at  the  next  tra-m  of  the  court,  with- 
out questioning  the  Terlflcatloh  of  the  In- 
formation, or  Its  soffldency  as  a  basis  for 
a  warrant  Afterwards  he  moTed  to  strike 
from  the  files  the  testlm<my  ta]£en  by  the 
county  attorney  and  filed  with  the  Informa- 
tion, which  motion  was  denied.  Afterwards 
he  moved  to  set  aside  the  warrant,  as  well 
aa  the  recognlsunce  theretofore  entered  In- 
to by  him,  bat  both  of  these  motions  wore 
orerruled.  He  then  mored  to  quash  the  lu- 
fOTmadon  iqion  aeveral  grounds,  one  of 
whldi  was  that  all  of  the  testimony  taken 
by  the  county  attorney  prior  to  commm- 
dng  the  prosecution  had  not  been  filed  with 
the  Information,  which  motion  was  sus- 
tained "upon  Om  ground  that  the  testi- 
mony of  two  pL>rsons  which  had  been  taken 
by  the  county  attiTuey  prior  to  the  filing 
ot  the  information  bad  nerer  been  filed 
with  the  informatlou,  and  never  made  a 
part  thereof.'*  From  this  decision  of  the 
district  court  the  state  appeals. 

The  ruling  cannot  be  sustained.  The 
county  attorney  la  not  requii'ed  to  file  all 
tbe  testimony  that  in^'  have  been  taken 
In  such  preliminary  Inquiry,  but  only  such 
as  discloses  the  foct  that  an  offense  has 
been  committed.  Gen.  St  188D,  par.  2543. 
No  good  purpose  would  be  served  by  tbe 
filing  of  testimony  which  did  not  show, 
or  tend  to  show,  the  commimloD  <a  an  of- 
fbnsb  When  niatwial  testimony  has  been 
taken  and  filed  it-lth  an  Information  or 
complaint  verified  upon  Information  and 
belief,  it  furnishes  the  basis  for  the  is- 
suance of  a  warrant,  and  has  the  same 
^eot  as  If  the  InformatUu  or  complaint 
bad  beoi  verified  positively.  VThen  the  de- 
fendant was  arrested,  howevpr,  and  had 
ent^^d  into  a  recognizance,  the  verifica- 
tion of  the  In/ormation  became  Immaterial. 
A  charge  verified  ui>oa  Information  and 
bdlef  is  good  f<H:  all  the  purposes  of  a 
prosecution,  except  for  the  Issuance  of  a 
warrant  to  bring  tbe  defendant  Into  court; 
and  when  he  voluntarily  enters  into  a  re- 
cognizance to  appear  at  the  next  term 
of  court,  and  pleads  to  the  charge  made 
against  him,  he  waives  all  objections  to 
the  warrant  and  arrest.  State  t.  Mosdl, 
Kan.  142,  30  Pac.  Rep.  1S9,  and  cases 
dted.  No  iMreJudlce  could  result  to  the  de- 
fendant fiom  the  failure  to  file  tbe  state- 


ments of  ttie  other  witnesses  eoE 

before  the  county  attorney.  Tlieae 
ments  are  filed  for  the  benefit  of  i 
fendant,  and  are  notice  to  him  of  tl 
tlcular  violations  upon  whlcii  tbe  sts 
rely  for  a  conviction.  Having  filed 
statements  and  spedficadons,  the  i 
tlon  is  confined  In  its  proof  to  the  < 
particularly  spedfled.  State  ▼.  "A 
86  Kan.  2TL,  10  Pac.  Rep.  802;  S 
LawBon,  45  Kan.  338,  25  Paa  Re 
The  failure  of  the  county  attorney 
the  sworn  statements  made  before 
to  violations  of  this  law  was  b^< 
court  in  the  recent  case  of  State  v 
man,  SI  Kan.  — ,  83  Pac.  Rep.  31 
It  was  held  that  the  omission  to  fil 
will  not  abate  the  action,  and  fomii 
.^und  for  quashing  the  informal 
discharging  the  defendant.  It  follow 
the  Judgment  of  the  court  qnastalng 
f(Hination  and  dlscbaiglng  tlie 
ant  must  be  reversed,  and  the  ca 
manded  for  farther  prooeeumgs.  j 
Justices  concurring. 


BOARD  OF  COM'RS  OF  WTANl 

COUNTY  et  aL  V.  ABBOTT. 
(SoivMne  Court  of  Kansas.  June  10, 

COKSTITDTIOIfAL    IiAW  —  ASSBSSM  BNTB  ] 
PBOVUIEHT  Ol  COOSTT  RoADB. 

Chapter  214.  Sess.  Laws  1887, 
ing  for  the  improvement  of  county  n 
uncDustitutionai,  and  therefore  cauim 
any  operati<Hi,  because  in  ccmfiict  with 
viBionH  of  the  constitution  of  the  state 
■ton,  J.,  dissenttDg. 

(SjilabDS  by  the  Coart.) 

Error  from  court  of  common  pleas;, 
dotte  county;  T.  P.  Anderson,  Judge. 

Action  by  Daniel  Abbott  against  th< 
of  county  oommlsstonra^  of  Wyandot) 
ty  and  others  for  an  injunction.  1 
had  Judgment,  and  d^^ulanla  brlnj 
Affirmed. 

The  other  facts  fully  appear  In  the 
ing  statement  by  HORTON,  a  J.: 

TUB  action  was  originally  bron 
Danld  Abbott,  under  section  253  of  tb 
against  the  board  of  county  commii 
and  others,  to  enjoin  tbe  collection  of 
taxes  levied  by  special  assessmoit 
Abbott's  farm  under  the  provlsL 
chapter  214  of  the  Laws  of  1887,  < 
"An  act  providing  for  the  Improves 
county  roads."  On  March  16,  1891,  tl 
was  transferred  fr<»n  the  district  o 
Wyandotte  county  to  the  court  of  c 
pleas  €t  that  county.  On  July  H, 
stipulation  was  filed  in  the  case  wbi 
was  agreed:  "(1)  Tbat  Daniel  Abbe 
the  owner  of  the  S.  E.  ^  of  Sect 
township  11,  ranxe  25,  less  18  acres, 
as  'Lancaster  Heights;'  also,  the  E 
the  S.  W.  %  of  S.  E.  ^  of  section  84 


'Rehearing  denied. 
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•hip  11,  rnngs  25,— aH  lying  within  one^ialf 
mile  of  th«  road  known  as  the  'Abbott  Road.' 
(2)  That  a  potltton  was  presented  to  the 
board  of  ooonty  oommliBionaB,  praying  for 
the  TP^Wffg  of  certain  ImproTemoita  on  the 
Abbott  road.  In  aocwdance  vMi  and  under 
anttacMlty  oC  Outpter  214  of  tba  Laws  of 
1887.  W  Tbat  commlasbHicn  WM-e  ap- 
polntod,  wlio  caused  tlie  road  to  be  Improved. 
(4)  That  tbB  commiasloners  apixMrtloned  two- 
thlrdfl  of  die  ooat  of  the  Improrements  upon 
an  tbe  lands  lying  within  one-half  mile  of 
said  road,  Indudlns  the  Abbott  land  abore 
mentioned,  and  ttie  county  «nnml8d<men 
and  others  have  placed  the  same  on  the 
dopUcate  tax  rolls  as  a  tax  agalnat  the  land, 
and  hare  entered  ttie  remaining  one-third  as 
a  general  tax  upon  an  the  lands  In  the  ooaup 
ty,  and  will  coDect  the  same  unless  re* 
ittralned.**  Upon  tibe  agreed  statement  of 
facts  the  court  below,  on  the  10th  day  of 
September,  1892,  found  for  Daniel  Abbott 
and  against  eadk  and  all  of  the  d^cndants 
bdow.  that  the  act  under  whlidi  Uie  ImiffOTe- 
mcnts  mentlMied  In  tb9  petition  were  made 
Is  nncMistitatifmsl  and  void,  and  therenp<Hi 
adjudged  that  the  temporary  Injunction 
theretofore  granted  be  made  perpetual.  The 
board  of  county  commissioners  et  al.  ex- 
cepted, and  bring  the  case  here^ 

McGrew  &  Watson  and  Morse,  King  & 
Morse,  for  plalntifEs  In  error.  Reed  &  Reed 
and  Hntctalngs,  Kepllnger  &  Hilto,  for  de- 
fendant in  emv. 

HORTON,  a  (after  stating  the  facta.) 
The  only  qnestUA  pretented  la  wtiether 
diapter  214,  Sesa  Laws  1887,  la  constitn- 
tkwaL  Tbe  court  below  hdd  the  act  to  be  un- 
conatltudtmaL  We  appreciate  the  wdl-settied 
doctrine  of  this  court,  as  also  of  the  supreme 
courts  of  near^  all  the  states,  that  no 
statute  should  be  declared  unconstltatlonal 
unless  the  infringement  of  the  superior  law 
Is  clear  b^rand  snbatantlal  donbt  State  t. 
Boblnaon,  1  Kan.  IT;  LeaTenwortta  Goi  t. 
Ifllltf,  7  Kan.  4179;  State  Hunter,  88  Kan. 
678,  17  Fac  Rep.  177;  Ogden  t.  Saunders, 
12  Wheat  21&  "As  between  the  WUI  of  the 
people  expressed  In  the  constitution  and  that 
opressed  tat  the  statute  the  former  always 
preralls."  State  t.  Ihoman,  10  Kan.  191. 
*H?onstltutional  limitations  need  not  always 
be  express.  They  are  equally  effecttre  when 
they  arise  by  Imi^ititUMi."  Prouty  t. 
StoTcra,  11  Kan.  28S.  It  Would  be  a  danger^ 
one  doctrine  to  announce  that  any  of  the 
proT talons  of  the  ccmstttntion  may  be  obeyed 
or  disregarded  at  the  mere  will  or  pleasure 
of  the  legialatnreb  unless  It  Is  tdear  beyond 
an  question  that  such  was  the  Intention  of 
the  frnmers  of  the  instmm«it  Oom- 
mlssloners  t.  Bafley,  18  Kan.  607. 

The  first  contention  Is  that  ^pter  214  Is 
unconsdtntioDal,  because  It  attempts  to  del- 
egn«e  legtriatixe  power  to  die  petititmers.  and 
confer  npon  them  the  abstdnte  and  arbitrary 
T.34r.no.4— 27 


power  to  levy  taxes  and  special  assessments 
on  the  property  of  otiura  The  petitioners 
named  In  the  statute  are  authorized  ab- 
solutely  and  arbttrarlly  to  determine  whether 
the  ImpForement  Is  necessary  and  ehall  be 
mad&  No  discretion,  e»ndae  of  Judgment, 
revisory  or  superrlsory  consul  is  Tested  In 
the  board  of  county  commlssionerB,  or  any 
other  tribunal  or  officer  elected  by  or  respon- 
sible to  tile  people.  When  the  petition  la 
IMWsented  to  the  board  of  county  commission- 
ers demanding  tiie  ImproTement  of  a  road  it 
Is,  In  the  language  of  tiie  atatnte^  "made  the 
duty  of  such  county  commlssUmers  to  cause 
the  same  to  be  Improved."  The  county 
commlsslonerB  have  no  discretion  to  refuse 
the  ImproTonent  Here  an  Important  pomer, 
namely,  that  of  causing  public  Improranents, 
and  of  lerylng  general  taxes  on  all  of  the 
people.  In  addltlmi  to  special  assessments  on 
a  pwtion  of  them,  to  pay  fbr  such  Improve- 
ments, iB  ocmferred  directly  npon  a  daas  of 
persma,  many  of  whom  may  not  be  electom. 
The  petitioners  are  authorized  abs<Autdy  and 
arbitrarily  to  fix  tiie  boundaries  of  the  tax- 
ing district,  the  nature,  extent,  and  coat  of 
the  lmproT«nait  to  be  made,  and  no  offlcor 
or  tribunal  of  the  people  has  any  discretion 
in  this  respect  The  boundaries  of  the  tax- 
ing district  are  fixed  by  the  "terminal  points 
mentioned  In  the  petition."  "nie  points  be- 
tween which  the  improyements  are  to  be 
made."  and  "tiie  kind  <tf  tmprorements,"  are 
determined  by  the  petition.  Opposiiv  coun- 
sel  say  that  the  board  of  county  commlsalon- 
en  have,  under  the  statute,  dlscretbm 
whetiier  to  make  the  Improvement  or  not. 
Thc7  inaist  that  the  statute  Is  directory  only, 
not  mandatory.  WMhln  the  prior  dedskms 
of  this  court,  we  think  otherwise.  The  stst- 
ots  reads:  "That  whenever  a  majority  of 
the  resident  landholders  within  one-half  mile 
on  either  aide  along  the  line  of  any  reg- 
ulariy  laid  out  road  within  the  terminal 
points  mentioned  in  the  petltloo  shall  peti- 
tion the  board  of  county  commissioners  «C 
any  cotmty  in  this  state  for  the  improve- 
ment or  any  road  as  located,  or  any  part 
thereof;  It  Is  herd^  made  the  duty  of  sodi 
coun^  oommlsaiooers  to  cause  the  same  to 
be  Improved,  as  hereinaftw  provided."  Sec- 
tion 1,  c  214,  Seas.  Laws  1887.  It  was  de- 
ddad  In  State  v.  Faulknw,  20  Kan.  641.  that 
"where  a  dty  of  the  third  tSaaa  has  In  fact 
a  population  of  over  2,000  Inh^tants,  but 
•nch  fact  has  never  been  legally  ascertained 
tin  dty  authorities,  It  Is  the  legal  duty  ot 
such  dty  aathorlttes  to  Immedlatdy  and  le- 
gally ascertain  such  fact  and  then  to  take 
the  neceaaary  st^  to  oneanise  as  a  dty  of 
the  second  dass."  Section  1,  e.  107,  Se«. 
Laws  1878,  reads:  "Whenever  two-fifths  of 
the  resident  taxpayers  of  any  county,  or 
two-fifths  of  the  resident  taxpayers  of  any 
municipal  township,  shall  petition  In.  writing 
the  board  of  county  oommtedoners,  or  when- 
ever two-fifths  of  the  resident  taxpayera  of 
any  Incorporated  dly  shall  petition  the 
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ituyof  and  flopndl  oC  Midi  cUy*  to  nlmtt 
to  file  qnaUfled  roten  of  audi  county,  town- 
ship or  dty  a  propoottlim  to  ■obscribe  to  tito 
capitBl  vtodc  o(  or  to  loui  dia  cradit  of  ndi 
oounty,  townablp  or  tor  anr  nDxwd 
oompaoj  oonstructliv  or  propodng  to  coo- 
Btroct  a  railroad  throagh  or  toto  stich  coon- 
ty,  tovnah^  or  d^,  the  oovaty  commladon- 
en  fw  Bodi  coon^  or  townnblp,  or  tbe 
mayor  or  coondl  for  gudi  d^,  ihidl  cause 
an  electlcm  to  be  hdd  to  determine  wheOMt 
■odi  mbacrlptioD  or  loan  diall  bo  made." 
Tliat  eectloa  was  coostroed  as  befnff  manda- 
tory, not  dlBcredonaiy.  If  a  snffldent  peti- 
tion Is  presented  under  ttiat  statute.  It  to 
tbe  dufy  of  the  board.  oC  oeonty  commls- 
doners  to  call  an  election.  Then  to  no 
dlscretloiL  State  t.  GommtoslMws  of  RtnA 
Co.,  35  Kan.  ISO;  10  Pac.  Bep.  S30;  State  r. 
Oommtodoneta  of  B«no  Oo.,  38  Kan.  317,  16 
Pae.  387;  Oblca^  K.  &  N.  Ry.  Co.  T. 
City  of  Manhattan,  45  Kan.  419,  25  Pac.  Rep. 
879;  State  T.  OcmimladonerB  of  Olond  Co., 
89  B^an.  700,  18  Poe.  Bep.  9!^  These  and 
many  otbw  deddons  of  this  court  hold  that 
where  a  legal  du^  Is  cast  upon  a  board  of 
county  commlssIODCTS,  that  duty  may  be  en- 
foroed  by  mandamus,  and  sach  dnty  cannot 
be  eraded  npcm  the  ground  tliat  the  coonty 
officials  hare  a  discretion  to  act  The  stat- 
nte  referred  to  makes  It  the  duty  of  tbe 
coimty  commlasloaCT  to  cause  the  Improre- 
ment  to  be  made.  If  the  petition  required 
seetlom  1,  c.  214,  Is  presented  and  filed. 
Section  1.  art  2,  of  the  constltntloo  of  tbe 
stoto  ordains  that  "the  legislative  power  of 
this  state  shall  be  rested  In  a  house  of  rep- 
rMentotlTes  and  senato"  Section  21,  art  2, 
of  the  constitution  ordains  that  "the  l^ta- 
latnre  may  confer  upon  tribunals  transacting 
tbe  county  business  ot  the  soTeral  counties, 
sodi  powers  of  local  legtslation  and  admin- 
tetratton  as  it  shall  deem  expedl^t"  Seo- 
tloa  A,  art  12,  of  the  oonstltutloa  ordains 
toat  "ptoTldao  shall  be  made  by  geueral 
law  the  organization  oi  dtles,  towns  and 
TlUaces;  and  thdr  power  of  taxatlim,  assess- 
ment, borrowing  money,  umtractlng  debts 
aad  loaning  their  credit,  dull  be  so  restricted 
as  to  prevent  tJ^e  abuse  of  such  power." 
The  Improvement  In  thto  case  to  not  within 
any  dty,  town,  or  viUage;  therefore,  so  Car 
as  this  case  to  concerned,  under  the  constlta- 
tion  of  the  state;  no  power  of  leglstotton 
oan  be  ezerdsed  exoeptlng  by  the  legUlature 
itself,  or  some  tribunal  transactlag  county 
business.  The  board  of  road  commlsdoners 
authorised  to  be  appointed  under  the  provi- 
sions of  said  diapter  214  is  not  a  county 
tribunal,  therefore,  under  the  constitotloa. 
these  commisdoners  have  no  power  of  local 
l^slatlon,  and  tbe  legislature  has  no  power 
under  tbe  constitutlMi  to  delegate  the  rood 
commissioners  any  l^slative  authority. 
Oooley,  Const  Urn.  »  117-lBl.  It  was  said 
by  Chief  Justice  Kingman  ia  Auditor  of 
State  V.  Railroad  Co.,  6  Kan.  f>O0,  ttiat 
'*wbere  the  mon^  to  raised  by  taxation  an 


aMettotauMut  of  tta  nlot  tbe  p 
to  a  anoemur  prereqaMte,  and  ft 
an  Indacnt  to  the  power  to  tax.  It 
be  competent  for  the  legtolature  to  : 
commissioners  tor  toto  pwpoee  wb» 
r^ort  dlrectJy  to  tbe  legidatnre,  wb 
revise  and  correct  such  valuation.  T 
IneonTenienoe  of  mxh  a  mode  would  i 
its  adoption  la  no  aigument  agali 
power.  The  powar  exists,  and  to  a  leg 
power,  and  shows  condudvely  that  It 
be  a  Jodldal  iwwar."  The  author! tli 
New  ToA  and  some  otber  states  i 
to  by  oounsd  for  defendants  below, 
effect  that  taxatltm  or  assessment  to 
in  Ito  nature,  are  ftiUy  conddered  m 
atlved  by  thto  court  to  the  case  joa 
We  are  therefore  compelled  to  mto 
some  extent  the  powers  and  duties 
road  oommtoslonera,  on^er  toe  pr< 
of  said  diapter  214,  are  legislative^ 
sadi  «mimlBslonws  are  neither  thi 
latnre^  nor  a  tdbnnal  transacting  1 
of  any  coonty  to  tbe  stat^  toe  leg 
could  not  confer  upon  them  all  of  the 
attempted  to  be  Imposed  by  the  pn 
of  said  diapter.  People  v.  Parka, 
041;  Thompson  v.  Sciierm^hom,  6  N 
If  the  legldature  had  established  th 
and  cast  the  cost  and  expenses  ther 
on  toe  county,  toe  atatote  might  ha^ 
coastltotiMialt  wltoto  State  v.  Gomi 
ers  of  Shawnee  Co.,  28  Kan.  431;  If  tt 
lature  hod  conferred  np<«  toe  board  c 
ty  commissioners  of  Wyandotte  com 
cretion  to  order  Hie  Improvement,  tl 
trol  toeraot  toe  amount  ot  expe 
toerefor,  toe  stototo  mig^  be  valid. 
21,  art  2,  State  Const  It  Is  aald, 
swer  to  toe  objections  against  diapi 
tliat  If  it  to  unconstitutional  toe  genei 
law  of  Kansas  to  also  unconstltotiona 
BO.  Before  a  board  of  county  comi 
era  of  any  county  In  thto  state  to  reqi 
appoint  vtowMTs  to  locate,  alter,  or 
any  public  rood  or  hlghwaynonder  tl 
law,  one  or  more  of  toe  signers  of  tl 
ticm  presented  to  the  board  must  give 
with  sufficient  securidoe,  payable  to  n 
for  toe  use  of  tbe  county,  condition 
the  persons  signing  toe  bond  shall  p 
the  treasury  of  toe  county  toe  amoun 
cost  and  expense  aocmlng  to  toe  loca< 
teration,  or  vacation  of  the  road  to  c 
road  to  not  finally  established.  Pan 
S474-547a,  Gen.  St.  1889.  After  toe 
appototed  under  toe  road  law  to  maJ 
port  In  favor  of  or  against  toe  establii 
alteratloo,  or  vacation  of  any  road  o 
tlidr  work,  toe  board  of  county  < 
doners  are  not  compelled  to  eotabUs] 
or  vacate  sudi  road,  unless  toey  ar 
fled  that  such  establish  men  t,  altera' 
vacation  will  be  of  public  utility.  Pa 
5479,  Gen.  St  18S9.  Under  toe  ro 
the  board  of  county  com mlKsi oners  h; 
power  to  wder  or  control  tbe  impro 
Under  chayter  214  Ibey  have  no  dto 
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revUory  or  supervisory  control  of  tbe  Im* 

Dvement  or  Its  cocrt 

^tin.  It  Is  said,  against  the  objectloiu 
igeatedt  that  the  free  turnpike  law  of 
Lie  and  the  gra^el-ro^  law  of  Indiana 
3  similar  In  their  provisions  to  said  cbap- 
■  214.  These  statutes  hare  been  held  con- 
tuttonal  by  the  Ohio  and  Indiana  supreme 
arts.  It  Is  tberefwe  said  that  chapter  214 
CNild  be  declared  constltutlonaL  An  ex- 
ilnatlon  of  the  statutes  of  Ohio  and  In- 
tna  show  that  they  differ  in  impMiant' 
Ltters  from  the  statute  of  Kansas.  In 
>st  of  the  statutes  of  Ohio  giving  authix-i- 
to  pavei  plank,  gravel,  or  macadamize  a 
tinty  road,  or  any  part  thereof,  the  pow- 
so  to  do  is  conferred  npon  the  board  of 
iinty  commisdioners.  Discretion  is  given 
act  or  not  Supp.  Rev.  SL  Ohio,  (Swan 
S.)  1868,  p.  673;  State  T.  Oommlssloners 
Warren  Co..  17  OUo  St  668.  Under  the 
t  of  1867  to  authorise  county  commission- 
I  In  thai  state  to  lay  out  and  establish 
»  turnpike  roads  It  Is  not  stated  by  the 
DVisIons  of  the  statute  that  the  board  of 
mmlsaionera  la  compdled  to  act  upon  the 
esentaUon  of  the  peUtlon  of  a  majority  of 
9  resident  landlioldwiL  Supp.  Ber.  St 
tlo,  1868,  c.  S3,  p.  680,  par.  68.    At  least 

decision  Is  referred  to  constroins  the 
Ltute  to  be  mandatwy.  It  la  firne  that 
e  words  "shall  appoint"  are  used  In  that 
t  but  these  words  are  not  as  vtrmg  as 
B  statute  of  this  state^  which  prescrlbeB 
lit  when  a  majority  of  the  resident  land- 
Idtts  shall  petition,  *it  is  herehf  made 
B  duty  of  SBdk  coun^  oommlssfoners  to 
use  tiu  same  [road]  to  be  Improved.**  In 
B  Indiana  statute  authorising  the  constmc- 
>n  of,  grading,  macadamising,  or  pavli^ 
ids,  the  power  to  order  the  Improvement 
conferred  upon  the  board  of  connty  com- 
MioDCTS.  The  commissioners  are  not 
mpelled  to  oonatruct  ot  Improve  the  road, 
en  If  the  viewers  reptnt  favorably,  unless. 

tisetx  opinion,  public  utility  requires  it 
lapter  47.  Sess.  Laws  Ind.  1877,  p.  82,  H 
8.  Again,  the  Ohio  and  Indiana  statutes 
Ter  from  chapter  214  In  that  the  assess- 
;nt  or  taxation  Is  to  be  upon  the  land  and 
raWe  property  within  the  limits  of  the 
id  established  or  Improved.  In  Olilo, 
tes  are  permitted  to  be  erected  for  the 
Uectlon  of  tolls.  Supp.  Rev.  St  Ohio, 
88,  pp.  673,  074,  680-686.  The  statutes  of 
ilo  and  Indiana  conform  to  the  rule  thus 
ited  by  Cooley  in  his  Constltutloual  Llm- 
itlons,  (page  497:)  "Assessments  for  the 
eniug,  making.  Improving,  or  repairing  of 
■eets,  the  draining  of  swamps,  and  the  like 
;al  works  have  been  generally  made  upon 
operty  with  some  reference  to  the  sup- 
aed  beoeflts  which  the  property  would  re- 
ive therefrom.  Instead,  therefore,  of  mak- 
g  the  assessment  to  Include  all  the  prop- 
ty  of  tlie  municipal  organization  In  which 
B  lo^trovement  Is  made^  a  new  and  special 


taxing  district  Is  created,  whose  bounds  sre 
oonflned  to  the  limits  within  which  proper- 
ty recelvea  a  special  and  peculiar  ben^t  la 
consequence  of  the  ImpFovemmt  Bven 
within  this  district  the  assessment  Is  some- 
times made  by  some  other  standard  than  that 
of  value,  and  it  is  evident  that  if  it  be  Just 
to  create  the  taxing  district  with  reference 
to  special  benefits.  It  would  be  equally  Just 
and  proper  to  make  the  taxation  within  Che 
district  have  reference  to  the  benefit  each 
parcel  of  property  receives,  rather  than  to 
Its  rdative  value."  UndM-  chapter  214  the 
Improvement  caused  by  a  majority  of  the 
resident  landholders  of  any  special  taxing 
district  along  the  line  of  any  regularly  laid 
out  county  road  Is  not  to  be  paid  f<^  wholly 
by  the  property  within  tihe  special  taxing 
district  created  by  them,  but  one-third  ot 
the  cost  of  such  Improvement  must  be  paid 
out  of  the  general  fond  of  the  county,— that 
is,  by  the  tajqiayers  generally,  without  any 
control  of  such  improvement  or  the  cost 
thereof  by  tbe  county  tribunal,  or  any  other 
persoD  or  offlca*  elected  by  the  people  of 
the  oounty 

It  Is  next  contended  that  chapter  214  is 
unconstitutional,  because  It  p«mlts  the  spe- 
cial assessments  tor  the  cost  of  Imptovlnc 
roads  to  be  made  upon  personal  property 
within  the  taxing  district  as  well  as  uptm 
the  real  estate  situated  therein.  The  stat- 
ute provides  that  '*apon  the  completion  of 
any  Improvement  herennder.  said  commis- 
sioners shall  meet  at  the  office  of  the  county 
clerk  and  apportion  two-thirds  of  the  cost 
thereof  among  the  several  tracts  of  land 
designated  fn  the  map  filed  as  aforesaid,  Mi> 
cording  to  the  benefits  to  the  real  and  per- 
sonal property  within  the  limits  shown  by 
said  map  derived  from  such  Lmiu-ovemrat** 
Section  8,  c  214.  We  do  not  think  that  pee^ 
sonal  property  within  ttie  taxing  district  can 
be  assessed.  In  the  mannw  prescribed  by 
the  statute,  tot  the  cost  of  such  local  or 
special  improvements,  as  macadamizing  or 
'  paving  county  roads.  If  the  statute  does 
not  authorize  the  assessment  to  be  charged 
upon  the  personal  property  benefited,  but 
requires  that  special  benefits  to  pmonal 
property  shall  be  charged  upon  the  real  es- 
tate, then  It  is  grMsly  unequal  and  absurd 
in  its  operation,  because  laenefits  to  the  per* 
•onal  property  of  an  owner  who  has  no 
real  estate  would  either  be  charged  upon  the 
real  estate  of  some  other  person,  who  owns 
real  estate,  or  would  escape  taxation  entire- 
ly. The  free  turnpike  law  of  Ohio  (Siu>p. 
Rer.  St  1868,  c.  83,  I  1,  p.  686)  pro- 
vides "th&t  for  the  purpose  of  constructing 
free  turnpike  roads,  autliorized  by  this  act 
extra  taxes  may  be  levied  as  hereinafter  pro- 
vided, on  all  property,  real  and  personal, 
within  one  mile  on  each  side  of  said  free 
turnpike  road,  except  when  any  such  free 
turnpike  road,  which  has  been  macadamized 
or  graveled,  shall  cross  a  free  turnpike  road 
which  is  either  completed  or  In  prooess  ot 
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amstroctloii,  then  sneh  lands  and  personal 
pfoparty  fti  U*  within  one-half  mile  on  either 
aide  of  where  anch  free  turnpike  roads  cross 
each  other,  shall  be  assessed  and  taxed  In 
pnpartUm  to  flie  ben^t  that. may  be  de- 
xtreA  by  tlie  <nmen  of  sncb  lands  and  per- 
sonal property  from  the  construction  and 
iim  of  mch  free  turnpike  road."  That  stat- 
nte,  even  if  oonstltntlonal.  limits  the  per- 
sonal property  to  be  taxed  acc<vdlng  to  the 
ben^ts  derived  by  the  owner  tho^f  from 
the  oonstructlon  and  use  of  the  road.  Sec- 
Hon  8,  c  214,  has  no  each  llmitatl<Hi  or 
faallflcatlon.  Under  satd  section  8  the  per- 
sonal proi>erty  may  be  assessed  or  taxed  for 
the  special  Improvement  whether  the  owner 
ttiweof  lives  within  the  taxing  district  or 
not  To  onr  minds,  section  8  Is  nnconstitn- 
tlonal,  BO  far  as  relating  to  the  special  as- 
sessment of  perstmal  proper^.    It  is  said 
that  personal  property  was  inserted  for  the 
pntpose  of  embracing  street-railway  com- 
panies and  the  personal  pnq>erty  of  such 
companies.   But  there  Is  no  qualification  or 
limitation  to  the  tmn  "personal  property." 
It  must  Indnde  all  personal  property,  wheth- 
er the  owner  be  a  person  living  In  the  coun- 
ty or  out  of  the  county,  living  In  the  state 
or  out  of  the  state.  Such  personal  property, 
of  oonrse,  m^  be  subject  to  all  taxes  levied 
biy  the  state,  coon^,  township,  or  school  dis- 
trict where  It  Is  found,  but  under  any  fair 
or  jnst  CMistructlon  of  the  constitution  of 
the  state  It  cannot  be  made  liable  to  ad- 
dltlcHul  vr  special  assessments  tw  the  mac- 
adamising or  paving  roads  or  highways  at 
the  special  Instance  of  resident  landholders. 
raUott,  Beads  ft  8.  400;  Oooley,  Tax*n.  472; 
Higglns  ▼.  AusmusB,  77  Mo.  361;  Oity  of 
Baletgb  V.  Peace,  <N.  0.)  14  S.  B.  Bep.  52L 
VbAbt  Copter  83  (Supp.  Hev.  St  1868)  of 
tba  Ohio  law,  pp.  080-686,  the  petition  of  a 
maiorltr  of  flu  freeholders  of  a  taxing  dis- 
trict cannot  extand  any  part  of  the  cost  of 
emstrocting  or  improving  the  road  ova-  the 
county  or  over  the  taxpayers  generally.  The 
taxation  or  assessment  for  the  improvement 
apon  their  petition  must  be  confined  whtdly 
within  die  taxing  district  whltdi  they  repre- 
sent Section  1  ot  said  chapter  83  of  the 
Ohio  statute  seous  to  be  based  up(m  the- 
flieory  that  a  majority  of  the  resident  ftee- 
lioldcn  tj£  any  taxing  district,  by  vote  at 
petition,  may  subject  the  land  and  personal 
propo^  within  such  ta^ng  district  to  the 
l^iyment  of  the  ooat  o<  Improving  a  public 
road  In  sndt  district;  the  specdal  taxes  or 
assessment  to  be  levied  in  proportion  to  the 
ben^ts  "tiiat  may  be  derived  by  the  owners 
ef  such  lands  and  pmonal  property  from 
the  eonstruction  and  use  of  such  road." 
Chapter  214  gives  a  majority  of  the  resident 
landholders  of  a  special  and  smaU  taxing 
diatrict,  established  at  their  Instance,  the 
power  to  subject  the  land  and  posonal  prop- 
arty  within  sudi  district  to  two-thirds  of  the 
aoat  of  Improving  any  county  road  in  the 
dlstrlot^  '^cewding  to  the  benefito  to  tiia 


land  and  pers<Mial  propoiy  within  sue 
Ing  dlBtrict,"  and  in  addltiim  glveB 
reaident  landholdoa  In  audi  spedfl) 
small  district  the  jwwer  to  compel  all  ti 
payvs  of  the  county  to  pay  <»ie-tlilrd  o 
special  taxes  or  assessment  without  I 
any  voice,  either  -through  their  own 
or  through  the  action  of  any  county  tr 
or  other  ^ected  officer.  Under  the 
statute  the  Improvement  and  special  t 
ments  to  pay  the  same  are  submitted 
discretion  of  the  resident  flreeholdoa 
special  taxing  district,  and  no  part  o1 
special  assessment  can  be  imposed  t 
resident  freeholders  of  a  special  taxin 
trlct  upon  the  taxpayers  of  the  whole  c 
By  the  statute  of  this  state  one-thim 
coat  of  such  -Improvemoit  la  cast  apt 
taxpayers  of  the  whole  county  nol«i8 1 
and  the  taxpaym  of  the  county  onta 
the  special  taxing  district  have  no  i 
don,  voice,  or  vote  In  the  Im^ovem* 
its  cost  Bv«i  if  the  leglslatnra  bi 
pow&t  to  confer  an  authority  or  diacret 
to  the  execntlon  of  such  a  statute  aa 
ter  214,  it  ought  not  to  have  the  powi 
we  do  not  think  It  has  the  power,  to  > 
an  authority  or  discretion  as  to  the 
tion  of  such  a  statute  i^oa  liie  realdeni 
holders  of  a  special  and  amall  tazln 
trict  when  otiier  distrlcta  and  othe 
payers  are  interested,  and  moat  bear  i 
of  the  burden  of  the  improvement  <v  i 
assessment  If  discretion  to  make  am 
provement  had  been  conferred  npo 
board  of  county  commissioners,  or  If  t 
provem^t  or  its  cost  had  been  refen 
all  the  landhidders  required  to  pay  an; 
of  the  burden  of  audi  Improvenken 
statute  might  be  tqibdd  <m  the  grooD 
the  parties  interested  were  ven  the 
to  decide  whether  the  improvement  aba 
made  and  the  statute  tbna  executed, 
only  a  part  interested  have  any  autl 
They  can,  under  this  statute^  Impose 
or  special  assessments  on  other  taxis 
tricte  and  oa  the  whole  county,  wlthw 
right  of  aoch  othw  taxing  districts  to 
or  tbe  county,  as  a  wlude,  to  hare  any 
In  the  proceedlnga. 

There  are  other  soious  objections 
against  the  constitutionality  of  said  <d 
214.  but  sufficient  has  already  been  a 
show  that  it  cannot  have  any  ope 
That  similar  proposed  statutes  may  bi 
for  unusual  and  extravagant  county 
see  Graham  v.  Conger,  (Ky.)  4  8.  W 
329;  Congw  v.  Graham,  (Ky.)  11  8.  W 
467;  Washington  Avaiue,  69  Pa.  St 
Seely  v.  City  of  Pittsburgh,  82  Pa.  S 
If  the  facta  of  this  case  had  showi 
Abbott  had  voluntarily  Invoked  tor  hi 
efit  the  provisions  of  diapter  214,  he 
not  have  been  entitied  to  an  Injnnctioi 
party  cannot  Invite  and  encourage  a  i 
and  thai  ask  a  court  of  equity  to  i 
him  from  the  ccmsequoicea  of  sudi  w 
Stewart  r.  Oommlsslonera,  45  Kxu.  1 
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:.  K^.  683;  Gommlaslotters  t.  Hoec,  48 
L  41S,  2B  Fac.  Rep.  TSS;  and  Downs  t. 
amlsBlonera,  48  Kan.  640.  20  Pao.  Kep. 
r.  The  jndjnnoBt  of  the  district  oMrt  will 

ftfflrmed. 

LLEN,  J.,  concurring. 

>HNSTON,  J.,  (dlasentinsr.)  I  think  the 
dity  of  the  atatnte  maj  be  fiUily  and 
ionably  anstalned.  It  Is  a  general  law, 
cted  more  than  six  years  ago,  which  may 
sme  effectlTe  In  any  county  where  Its 
ration  Is  inToked.    It  makes  proTislon  for 

special  Improvement  of  county  roads, 

provides  that  the  greater  part  of  the 
ense  ahall  be  assessed  against  property 
:lally  benefited  by  13ie  Improvement 
tntes  providing  for  Improvements  of  this 
racter,  like  the  paving  of  streets  and  al- 
I,  the  bnildlng  of  tnmpfke  or  macadam 
is,  and  the  draining  of  swamp  or  low 
Is,  are  not  an  common,  and,  while  they 
sv  In  detail,  they  all  rest  upon  the  prin- 
e  that  property  specially  benefited  may 
InsUy  assessed  to  the  ntent  of  flie  ben- 
The  road  law  In  question  provides  that 
-thirds  of  the  expense  of  the  Improve- 
it  shall  be  borne  by  the  owners  of  tte 
[>erty  within  one-balf  a  mile  on  either 
>  of  the  road  to  be  Improved,  and  the  re- 
nlng  one-fhlrd  of  the  cost  la  to  be  paid 

the  county  out  of  the  geoeral  fond. 
Ue  the  owners  of  property  within  the 
ing  district  fixed  by  the  legislature  are 
zlally  benefited,  the  public  uses  and  has 

benefit  of  the  Improved  rood,  and  no 

denies  the  justice  and  equity  of  pla- 
;  a  portion  of  the  cost  of  the  Improvement 
n  the  county.  Where  streets  of  a  dty 
paved  or  walks  built,  the  burden  of  pre- 
Ing  for  the  work  and  Improving  the  areas 
ned  by  the  IntersectiiHiB  and  crossings  of 

streets  is  usually  placed  upon  the  pub- 
or  city  at  large,  and  the  remaining  el- 
se of  the  Improvement  Is  charged  to  the 
tting  lot-owners.  Hie  fact  that  a  por- 
i  at  the  Improvemmt  Is  required  to  be 
I  for  by  tiie  dty  has  never  been  urged 
a  ground  of  Invalidity  against  the  stat- 

authorizing  It,  but  generally  the  conten- 
I  has  beea  that  a  greater  iiart  of  tile 
>le  of  the  ei^nse  should  be  paid  oat  of 

general  fanda  of  the  dty.  The  inln- 
U  objection  to  this  road  law  la  tiiBt  then 
I  d^egatlon  of  leglslattve  p<»rer  to  per- 
I  ottier  than  the  boards  of  county  com- 
sloners  that  Is  Titdatlre  of  section  20 
irtlde  2  of  tile  state  constitution.  In  be- 
r  of  Abbott  It  Is  claimed  that  at  the  mere 
L  or  discretion  of  a  few  luidholdeza  ttie 
itovemoit  to  be  made  Is  determined  np- 

the  taxing  district  fixed,  the  assessmwit 
led,  and  a  la^  bni  of  expense  charged 
in  the  county,  without  the  order  or  con- 
t  of  the  coonty  commlsrionwa.   Tbe  sta& 

provides  the  proceedings  ftnr  the  im- 
Temmt  of  a  load  shall  be  initiated  tij 


tb»  iwtltlonen.  Bat  they  mer^  petition 
the  county  commissioners,  and  do  not  grant 
their  own  request  nor  order  the  improve- 
ment to  be  made.  That  duty  devolves  upon 
the  county  board.  It  causes  the  road  to  be 
Improved  i^n  the  request  of  the  petltiim- 
ers,  and  I  hardly  think  that  any  action  whl<A 
Is  to  be  taken  by  the  petltimera  can  be  re- 
garded as  the  fixerdse  of  l^datlve  power. 
It  Is  the  usual  mode  tor  initiating  proceed- 
ings of  this  character;  and  the  facts  that 
the  petition  must  be  acted  nixm,  and  that 
the  improvement  results  in  an  expense 
against  the  county,  are  not  a  gnmnd  of  In- 
validity. Tlie  nl^t  herd  law  Is  brou^t  In- 
to Iteration  In  a  tovrnahlp  by  a  petition  of 
a  majority  of  Its  electors,  and  the  terms 
of  the  statute  tb»  duty  of  flie  county  com- 
missioners of  making  the  order  when  the 
petition  is  presoited  is  mandatory.  Gen.  8t 
1880,  par.  6688.  This  statute  has  been  h«M 
to  be  constitutlonfll  and  valid.  NotFslger  v. 
HcAllister,  12  Kan.  815.  mie  opening  or 
vacation  of  a  highway  under  the  general 
road  law  la  Initiated  upon  tbe  petition  of 
12  housebolderi^  and  sudi  petition,  like  that 
provided  for  In  this  law,  must  q^edfy^  the 
place  of  beginning,  the  intermedlato  points, 
If  any,  and  the  terminal  of  the  road.  Wheai 
a  legal  petition  Is  presented,  it  la  the  imper- 
ative duty  of  the  cmnmlssionera  to  appoint 
viewers,  and  set  the  machinery  in  motion 
for  Hie  establidiment  or  vacation  of  the- 
road.  Ttte  action  taken  by  the  petitioners 
has  never  been  treated  as  an  exercise  at 
legislative  power.  In  sndi  a  ease  final  ac- 
ti<m  la  to  be  taken  by  the  commissioners, 
who  are  rested  vrlth  the  duty  and  discre- 
tion of  determining  the  necessity  and  util- 
ity of  the  proposed  road  or  alteration.  This 
dl8cretl<m  Is  not  to  be  exerdsed,  however, 
until  after  the  survey,  view,  and  viewers' 
report  are  made.  The  width  of  such  a  road 
is  arbitrarily  determined  by  the  viewers  at 
the  time  of  establlablng  the  same.  The  g(v-' 
ing  of  tills  power  to  the  viewers  has  never 
been  held  to  Invalldato  tbe  law,  and  tbe 
omission  of  this  duty  bgr  the  viewers  doe« 
not  Invalldato  tiie  road.  Gen.  St  1880,  par. 
6S01;  Willis  V.  Spnmle,  18  Kan.  2S7.  Un- 
der the  act  providing  for  the  appointment 
of  metropolitan  police  the  executive  coun- 
cil Is  required  to  appoint  commisBlonerp 
whenever  2O0  bona  flde  housdiolders  of  the 
dty  petition  therefor.  Whoi  the  petition  Is 
presented,  the  duty  of  the  executive  council 
to  appotait  Is  obligaitory.  Altfaongta  the 
Tslldlty  of  the  act  was  cliallenged.  It  has 
been  sustained.  Tlie  act  ot  tiie  petltlonera 
was  not  regarded  as  an  exerdse  of  legis- 
lative power,  and  It  was  held  that  this  pro- 
vision did  not  contravene  the  constltntioB 
by  delegating  l^ilsIatiTe  power  to  tbe  exec- 
utive eonncU.  State  r.  Hunter,  88  Kxa.  878, 
17  Pac.  Rep.  177.  No  leglslatlTe  power  Is 
exerdsed  by  any  of  the  parties  outside  of 
the  county  commissioners,  and,  Indeed,  most 
of  tiie  poww  enrdsed  by  than  In  improving 
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roads  la  Judicial  or  qaaai  Judicial,  and  some 
of  It  is  ezecuUre  or  adminlstratlTe  in  char- 
acter. WlUla  T.  Sproule.  aopra;  FulkeiBon 
T.  OommlHBtonen,  81  Kan.  126,  1  Pac.  Bep. 
261.  Under  tbe  statute  in  question  the  tax- 
ing or  assessment  district  is  prescribed  by 
the  legislature  itself,  and  tiie  limits  placed 
at  a  distance  of  one-half  a  mile  on  either 
sMe  of  the  Improved  road,  and  the  rule  or 
matLBOxe  maJ^g  the  asaessnient  and  prorld' 
lug  tor  the  expense  la  fixed  1^  the  act  It- 
self. In  my  Tlew,  however,  the  board  of 
county  commlSBionerB  Is  vested  with  discre- 
tion in  tbe  granting  of  a  petition  and  In  the 
ordering  of  an  Imprormieat  I3iey  are  flrat 
to  determine  the  sufficiency  of  tiie  petitim, 
that  Isr-whether  the  terminal  points  of  the 
proposed  district  are  named,  tbe  character 
ct  the  Improvements  desralbed,  the  time  for 
which  assesaments  to  pay  for  the  improve- 
ment Is  named,  and  whether  a  majority  of 
the  resident  luidholders  within  one-half  a 
mile  on  <lther  side  of  the  imf>roved  road 
have  signed  the  petition.  If  tbe  petition  is 
found  to  be  soffldent,  they  are  to  cause  a 
surrey  of  the  proposed  road  to  be  made,  a 
careful  estimate  of  the  cost  of  the  improve- 
ment, together  with  speciflcations  for  the 
Improvement  and  a  map  showing  the  tracts 
of  land  within  one-half  a  mile  on  either  side 
of  tbe  proposed  improvement;  and,  when 
all  these  things  have  been  done,  it  Is  thm 
provided  that  tbe  board  shall  appoint  road 
commissioners  to  conduct  the  lniprovem«it 
of  the  road.  In  section  1  it  Is  provided  tbat 
they  shall  cause  the  road  to  be  Improved, 
and  in  section  4  of  the  act  it  Is  provided 
tbat  upon  the  completicm.  of  certain  acta  they 
shall  appoint  three  commissioners.  While 
this  language  Is  mandatory  lo  character.  It 
la  to  be  coopered  and  construed  in  connec- 
tion with  tbe  other  statutes  defining  the  pow- 
ers and  duties  of  coonty  oommlsdoners.  Tba 
Dowers  of  Hie  coonty  as  a  body  politic  are 
'uorciaed  the  ooonty  commlasionerB,  and 
under  diapter  25  of  the  Oeneral  Statutes 
they  ore  introsted  with  tbe  management  of 
the  boslness  and  concerns  of  the  county, 
and  to  that  end  may  perform  many  acts 
tar  which  no  special  provi^on  is  made  by 
law.  CommlarioneES  r.  Leahy,  24  Kan.  64. 
Ther  are  to  provide  the  funds  for  the  trans- 
aetlon  of  public  business*  and  are  vested 
with  great  dl8cretl<m  bi  expending  the  same. 
They  are  acQualnted  with  the  condition  of 
the  highways  and  bridges  In  the  county,  and 
know  joat  what  fnnds  have  been  provided 
and  can  be  devoted  to  such  purposes.  These 
things  are  not  Ukdy  to  hare  been  orerloofced 
tqr  the  legldatare  In  enacting  tbe  road  law. 
As  it  provided  that  uie-third  of  the  expense 
of  Improving*  ttie  roods  was  to  be  paid  by 
the  county.  It  certainly  bad  In  mind  that 
tbo  board  was  limited  as  to  the  amount  of 
moneys  wbich  could  be  applied  to  such  pap- 
pose. Only  a  certain  per  cent  can  be  lev- 
ied for  current  expenses  b7  the  county 
board,  and  It  was  certainly  not  Intoided 


tbat  the  board  abould  go  beyond  th 
on  hand  In  ordering  improvements. 
It  is  unlawful  for  the  board  to  contn 
and  iBsoe  erldences  of  ind^>tedike88  1 
purposes  b^ond  the  amount  on  '. 
whicb  can  be  provided  by  the  cvm 
With  these  provlslcms  and  llmlta 
mind,  the  legislature  clearly  did  no 
that  the  cotmty  oommlssl oners  sbon 
Improvements  made  and  county  exp- 
curred  except  when  In  their  Judgn 
improvemmt  was  necenary,  and  tb 
fnnds  would  Justify  the  exi)€siditu 
though  the  language  of  the  statot 
perative  in  form,  It  wQl  be  obsen 
no  negative  or  prohibitive  words  a 
In  the  matter  TnaWTig  sudi  Improi 
and  especially  those  which  entail 
upon  the  county  or  moniclpallty.  tba 
through  whom  they  are  to  be  made  a 
ly  held  to  have  a  large  discretlcai  as 
If  any  Improvements  diall  be  made. 
Roads  &  S.  410.  And  so  it  baa  b( 
that,  in  the  ab8«K»  of  words  otf 
prohibition,  statutes  directing  like  i 
proceeding  by  public  officers  are  d 
and  not  to  be  regarded  as  essentia 
validity  of  the  proceedings  themaelvi 
pie  V.  Allen.  6  Wend.  ^7;  People  v. 
12  Wend.  4S1;  People  v.  Gook.  1 
280;  Oooley,  Const  Llm.  TO.  In  i 
sustain  the  statute  and  carry  out  the 
of  the  legialatnre,  language  such  as  1 
ployed  in  the  road  law  may  be  proi 
garded  as  discretionary.  "Thelangui 
statute  should  always  control  In  di 
log  Its  meaning,  but  we  should  not  sc 
construe  Its  words  as  to  defeat  the  i 
intention  of  the  legislature.  Bead 
statute  In  connecti<m  with  others  lel 
duties  of  county  commls8i<mCTB,  I  U 
dause  which  provldea  that  vfioa  the 
tatlim  of  a  petition  for  the  Improvei 
a  county  road  It  is  made  their  duty, 
missioners,  to  cause  It  to  be  ImproTi 
be  fairly  Interpreted  as  meaning  tba 
Is  vested  In  them  tn  make  ancb  1: 
ments.  Hie  duty  to  receive  a  petJ 
determine  wbethw  It  tiKmld  be  aUon 
to  make  the  improvement  If  alio 
placed  on  tiiem,  rather  than  on  oti 
cers  or  tribunals  that  might  have  1 
trusted  with  fbe  duty.  It  waa  no  mc 
to  say  tbat  tbe  onnmlsirionen  were 
ised  to  act  These  officers  are  charg 
Oie  business  of  makhig  the  Improv 
If  any  shall  be  made,  and  a  praeqnidt 
action  by  them  is  the  petition  ct  tl 
bdders.  Tlie  petition  Is  addressed  t 
their  Judgment  and  dlacretlon  la  tnT< 
It,  and  If  tiiey  denn  It  advlaaUe 
provemrat  will  be  ordered  and  th 
proceed.  The  statutSB  aboond  In  case 
language  of  an  Imperative  dliaracter  ; 
ed  as  directory  and  discretionary,  am 
a  atatute  is  fairly  opui  to  two  Int 
tlona,  one  of  which  wm  uphold  It,  i 
other  strike  It  down  and  defeat  the  i 
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of  the  legiriature,  tha  former  should  cott- 

ttx^  Hie  object  of  the  leglslatiire  should 
not  be  d^eated  a  too  rigid  and  strict 
adherence  to  the  letter  of  the  lav  when  Its 
object  la  manifest  In  the  state  of  Ohio, 
statutes  substantially  similar  to  onrs  were 
anacted.  Tbey  were  sabject  to  most  of  the 
4bjecti<m8  and  criticisms  which  have  been 
urged  agstast  ours,  and  some  of  them  are 
equally  ImperatiTa  In  the  laagnaee  derolTlng 
the  duty  anralntment  and  action  np<ai  the 
county  coxxunissionere.  Supp.  Rev.  St  Ohio, 
Ifles.  p.  «ao.  Ibese  statutes  appear  to  stand 
as  Tslld,  and  tbe  dedsitms  of  the  supreme 
court  of  OUo  answer  most  of  the  objec- 
tions that  bare  been  preaented  against  the 
ifHTiiMj  .at^te.  Free  Tom  pike  Road  t. 
Sandu^  Oo.,  1  Ohio  St  1^;  Reeves  t. 
Treasiver  of  Wood  C3o.,  8  Ohio  St.  333;  State 
T.  CoimmiSBioners  of  Warren  Oo.,  17  Ohio 
St  fiS&  If  our  statute  is  to  be  treated  as 
a  grant  of  sutboiily,  then,  under  numerous 
rulings.  It  would  not  derive  the  commla- 
sionns  ef  dlscretMttiary  power,  nor  can  they 
be  OMUpdUed  to  act  by  mandamus.  ElUott 
Boads  &  S.  341,  and  cases  cited.  Thoe  is 
oo  room  tor  the  exerelse  of  discretionary 
pow«r  wbeve  tke  county  commissioners  are 
required  to  call  an  election  for  the  votlBg 
of  railroad  bonds,  and  hence  I  do  not  re- 
gard the  case  olted  to  be  a  contreUhig  antlior- 
Ity.  Under  cme  of  our  statutes  providing 
for  drainage  of  awanqM,  bottoms,  and  other 
lowlands,  a  part  of  the  expense  may  be  ap- 
portioned against  the  county  by  the  town- 
■stdp  offlcera,  and  the  county  oommlsrioners 
have  no  T<rtce  or  discretion  In  approving  the 
measure  or  allowing  the  claim.  Oen.  SL 
1S89,  pars.  2624-2638.  In  Sargent  v.  Burch. 
26  Kan.  581.  the  validity  of  this  statute  ao 
far  as  it  imposed  the  expimse  and  burden 
upon  the  county,  was  considered  and  upheld. 
It  is  true  tliat  some  of  the  details  of  the  im- 
provement are  eommitted  to  persons  desig- 
nated by  Ute  county  commissioners,  but 
their  duties  are  prescribed  by  the  statute, 
which  famishes  the  role  and  guide  for  car- 
rying out  the  legislative  will.  They  are  mere 
ministerial  agents,  who  exercise  no  legisla- 
tive power,  and  the  provisions  directing  them 
are  not  ebnoiJous  to  the  constitutional  re- 
striction against  the  delegation  of  legislative 
power.  It  Is  ns  more  a  del^atlon  of  legis- 
lative power  than  wbera  commissioners  are 
appointed  liy  the  county  board  to  superin- 
tend and  control  the  building  of  bridges, 
nor  where  the  board  anoints  a  sopnlutend- 
-ent  of  tiie  county  asylum,  and  I  jthlnk  the 
validity  of  these  acts  stands  unquestiwed. 

One  other  objection  Is  made,  and  that  Is 
to  the  plan  of  assessment.  The  statute,  in 
effect,  provides  for  the  assessmeot  of  both 
real  and  personal  property  within  the  pre- 
scribed limits,  according  to  the  benefits  de- 
rived from  the  Improvements.  This  plan 
has  been  adopted  In  Ohio,  as  Is  shown  by  the 
statute  quoted  in  the  prevailing  opinion.  It 
li^ngs  to  the  le^slature  to  determine  vriiat 
the  rule  of  apportionment  shall  be,  and, 


where  not  restrained  by  the  ocrastltutlan,  the 
Isgtslatope  has  a  dlsoretion  coextensive  with 
the  bread  domain  ot  l^fislatlve  power.  It 
Is  true  that  no  sdtieme  of  assessment  trtdcfa 
has  yet  been  devised  will  in  all  cases  do  ab- 
solute and  exact  Justice,  and  vrhere  the  nde 
provided  produces  ressonable  equality,  and 
does  not  transgress  any  ccmstitutional  re- 
■triction,  it  must  stand.  Newman  v.  Olty 
of  Emporia.  41  Kan.  S65,  21  Pae.  Rep.  saS; 
2  IMH.  Mnn.  Ootp.  6  761.  In  my  optnXoa  the 
Uatote  is  Tklid,  and  the  Jodgmsnt  of  tte 
dlMTict  court  should  be  lerersed. 


WATTS  V.  HABT  «t  aLi 
(Snprone  Oourt  of  Washington.   Aug.  "39, 
1688.) 

Ratlroad  CoirPA^iES  —  MAflTBH  un>  BsBTAira'— 
NBALiesiTOB— fnxow  Sbbvutts  —  AssfntFTim 
or  Risk. 

1.  TbB  fact  that  *  raUroed  company  con- 
nected a  spur  traclE  to  a  mill  with  the  mala 
track  at  one  end  only,  so  that  it  was  necessary 
to  use  stelces  to  move  a  car  therefrom  to  the 
loaiB  track,  wbni  it  was  to  be  drawn  behind 
the  «igine,  doea  not  show  that  the  company 
waa  negligest  in  constructing  its  rond,  bo  as 
to  make  it  liable  to  serranta  of  the  mill  owner, 
vibo  owned  the  eagine^  injured  in  moving- a 
car  by  staking,  where  they  coidd  have  had  the 
car  drawn  In  front  of  the  engine,  and  In  euch 
case  the  enf^ne  could  have  taken  It  from  the 
mar  track. 

2.  Where  a  master  and  servant  are  equai- 
Ir  Ignorant  of  the  daagers  incident  to  the  work, 
the  servant  assumes  the  risk. 

8,  The  danger  of  moving  cars  by  "stak- 
Ing."  becanse  of  the  liability  of  the  sti(^  te 
break  In  the  bands  of  the  person  holding  It,  Is 
«o  obvious  that  a  master  may  assume  that  a 
scrrant  ordered  to  undertalte  it  will  see  and 
comprehead  the  bazard,  and  he  la  not  UaUe 
for  falhire  to  give  warning. 

4.  A  foreman  who  had  no  other  dnty  than 
to  load  cars,  and  la  not  shown  to  have  had  any 
authority  to  direct  the  men  nnder  him  to  as- 
sist an  engineer  in  moving  cars,  could  not  bind 
the  master  by  sach  an  order,  ao  as  to  make  it 
the  duty  of  the  men  to  obey  him;  and  wha« 
they  did  obey  him  they  assumed  the  rl^ 

5.  A  master  does  not  warrant  abaelateir 
tfa'!  cafety  of  the  appliances  used  In  cou ducting 
hia  business,  but  performs  his  doty  if  he  for- 
ni^'hea  his  servants  with  such  as  are  reasonbly 
safe  -ind  ad<Miuate. 

6.  The  engineer  and  fiveman  of  a  locomo- 
tive and  a  common  laborer,  all  of  whom  are  en- 

?aged  in  moving  cars  from  a  sp«r  track,  are 
elToff  Bervanta,  and  the  latter  cannot  recover 
from  the  master  for  the  former's  negligeooe. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Thurston,  Judge. 

Action  by  WlUlam  S.  Watts  against  George 
E.  Hnrt,  doing  business  under  the  name  and 
style  of  the  Hart  Lumber  Company,  and 
tlie  Tiicoma  Eastern  Railroad  Company,  fbr 
personal  Injuries.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.  Affirmed. 

Joseph  0.  DlUow  and  Rnuington  ft  B^m- 
<Mb,  iArthtir  Bcmbigton,  of  counsti,)  for 
appellant  Stevens,  Seymour  &  Sbar^teln, 
for  tespMidenits. 

ANUBBS,  J.  mte  IB  an  appeal  from  a 
Judgmmt  oi  nonsuit  raidered  in  an  action 

*  7or  dissentiog  opinion,  see  84  Fac  Rep.  771. 
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brought  by  the  appelant  to  recorer  dam- 
ages for  personal  Injuries  snstalned  bj  appd.- 
lant  while  eogaged  In  "staklug"  cars  at 
Hart's  mill,  on  the  line  of  Hie  Tacoma  East- 
ern Hallroad.  The  facts,  briefly  stated,  are 
as  fcdlowa:  The  respondent  Gewge  B.  Hart 
was  the  owner  and  operator  of  a  sawmill 
near  the  city  of  Tacoma  on  the  line  of  a 
railroad  belonging  to  the  Tacoma  Eastern 
Railroad  Company,  a  corporation,  and  one 
of  the  respondents  herein-  The  track  ot  ttds 
railroad  extended  from  a  point  In  the  of 
Tacoma  to  oeataln  timber  Just  south  at  the 
city,  and  the  business  carried  on  over  ttie 
track  consisted  excladvely  in  transporting 
timber  to  the  mlU  of  George  E.  Hart,  and 
lumber  from  the  mill  to  the  dty  of  Tacoma. 
On  Hie  lOtb  day  ot  May.  1881.  and  subee- 
qoenHy  nntU  aft»  the  Injnry  complained 
ot,  the  railroad  seems  to  have  beai  operated 
George  B.  Hart  as  part  nC  tlie  business 
of  the  mill  Tbe  xaUroi^,  at  tbe  time  <tf  Uie 
accident;  consisted  of  a  Iradk  ninning  by  the 
mill,  designated  by  the  witnesses  sa  the 
"main  Une,"  and  a  spur  track  nmnlng  from 
a  switch  In  the  main  Bne,  and  in  tbA  same 
general  dlracQon,  to  the  plaitfbrm  In  front 
ot  the  milL  This  spar  was  about  875  feet 
long,  and  was  distant  12  feet  from  the 
main  track  at  the  point  ot  greatest  distance, 
and  from  that  point  gradually  approached 
the  main  track  until  It  reached  the  switch, 
and  connected*  with  it  This  spur  track  was 
completed  about  May  IS,  1891.  There  was 
a  grade  of  2  i»er  cent  In  botb  the  main  and 
■pur  tracks.  The  grading  of  the  spur  track 
was  done  the  men  employed  about  the 
mill,  and  the  rails  were  laid  ^  tb&  railroad 
OMnpany.  On  Blay  18;  U81,  tbe  engine  used 
on  the  tracks  belonged  to  George  B.  Hart 
On  that  daj  he  hired  an  ^iglnea*,  Lawrence 
Hurlbnrt  a  flmnan,  Tom  Smith,  and  Hie 
ai^eUant  as  a  oinnmon  laborer,  to  do  what- 
ever he  was  called  upon  to  do.  From  the 
19th  to  the  22d  of  May,  1891,  the  appellant 
was  employed  by  J.  F.  Smith,  the  foreman 
at  the  mlU.  In  grading  about  the  mOl.  mils 
fbreman,  In  tb.9  absence  of  George  A  Hart, 
had  entire  charge  and  control  ct  the  business 
carried  on  at  the  mill.  Among  Oie  employes 
at  the  mill  was  <me  K^ey,  tallyman,  who 
on  May  22d  was  engaged  In  loading  cars  with 
lumbw  and  In  pHlng  lumber  on  the  platfurm 
In  front  ot  the  milL  On  that  day  the  fore- 
man, Smith,  sent  the  appelant  to  worii  with 
Kelley  piling  lumber  on  the  cars  and  plat- 
form. Hie  cars  npon  which  they  were  put- 
ting t2ie  lumber  stood  on  the  spur  track  In 
front  of  the  said  platfQrm.  At  that  Idme 
there  were  also  upon  the  spur  track,  south 
of  the  cars  being  loaded,  other  cars,  oae 
or  two  of  which,  wm©  loaded.  After  the 
appellant  had  worked  with  Eelley  for  about 
three  hours,  Edley  tcdd  him  to  go  and  help 
the  engines  move  oat  those  cars.  The  ap- 
pelant got  down  off  the  platform,  and 
walked  over  to  the  engine,  which  was  on 
the  main  track,  and  told  the  engineer  that 


Eelley  Bent  him  to  h^p  get  out  th< 
The  engineer  said,  "All  rl^t,  you  w 
get  a  stick,"  and,  pointing  to  a  piece 
timber  abont  16  feet  long  and  4  by  0 
Inches  In  thickness  lying  on  the  gronn 
the  engine,  said,  "There  is  tme;  take 
Tom  Smith,  the  flretnan,  took  hold  i 
end  of  this  piece  ot  lumber  and  the 
lant  held  the  other.  The  fireman 
his  end  of  the  stldc  against  the  car 
moved,  and  the  appellant  hdd  his  t 
it  until  the  locomotive  moved  up  agaJ 
When  the  engine  struck  the  end  of  tht 
the  apiiellant  let  go,  and  It  fdl  to  the  g 
Appellant  and  the  fireman  again  plac 
stick  In  position,  and  the  fireman  told 
to  hold  on  to  the  atkk,  whicb  he  did 
engine  approached  *^  fast  as  a  man 
walk."  and  when  It  stmdE  Uie  sUck  It 
In  Watts'  hands,  tturew  Urn  to  the  t 
and  severely  Injured  blm.  Ttio  an 
was  a  yoong  man  ot  about  23  years  < 
and  had  been  for  4  years  a  fimnan  in 
of  a  stationary  oigine  In  Boston,  and  c 
to  be  cmnpetent  to  be  a  looHnotiTe  ft 
toot  had  no  speilal  knowledge  ot  ralln 
and  had  never  seen  cars  moved  by  tl 
cess  of  staking,  and  was  not  inAx-n 
any  one  as  to  the  danger  incident 
operation. 

The  particular  ne^igeart  acts  and 
sions  <Hi  ttie  part  of  the  re^oident  i 
In  the  oomidaint  as  tbe  cause  of  a^^ 
UlJuiy  were  the  construction  and  i 
nanoe  ot  the  tracks  as  laid  by  Uw  n 
company,  ftdlure  to  give  appelant 
taig  In  regard  to  the  dangos  to  wb 
was  exposed,  and  to  furnish  reasonalx 
and  proper  appliances  with  which  to 
work  required  of  him,  and  the  emplc 
of  an  incompetent  and  untrustwort 
glneer,  who  cardfisdy  and  nnak 
brought  the  mglne,  at  a  lil^  and  i 
ons  rate  of  speed,  in  contact  with  th 
while  h^  by  appelUnt,  ttiereby  grea 
creasing  the  dangers  ot  ^M>dlant*s  p< 
and  the  liability  of  breaking  said  stli 
Injuring  appi^nt  No  testimony  wt 
was  i^ven  hiding  to  show  incompete 
tte  part  of  tbe  oiglneer.  and  tlie  on 
denoe  as  to  the  rate  of  speed  wss  tt 
looomotlTe  atq;>roadied  the  stldc  "as  ] 
a  man  would  walk,"  and  no  attempt  1 
made  to  support  these  allegations  of 
petency  or  of  n^llgwce  in  anpUKfli 
en^ne^.  It  was  diown  Iqr  tlie  tesi 
of  several  experts  Hiat  the  mettiod  od 
Ing  cars^l^  "staking"  Is  attended  vlt 
ger,  and*  Is  not  usually  resorted  w, 
fn  cases  of  necessity;  the  danger  con 
In  the  liability  of  the  stick  or  stake  to 
and  Injure  the  person  holding  It  An 
claimed  by  ^pellant  that  the  layln 
maintaining  of  the  tnuiks,  where  const 
and  used,  so  as  to  make  a  resort  t 
method  of  moving  cars  necessary,  vi 
act  imminently  dangerous  to  the  II' 
those  who  were  compelled  to  use  thei 
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unted  to  tbe  malntoiaDce  of  a  nnlsance 
the  respondenta,  and  especially  by  the 
■oad  company,  and  ttaat  the  company 
efore  negligently  foiled  to  fnralsh,  In 
idtng  the  tracks,  reasonably  safe  and 
ible  appliances  to  conduct  the  business 
rhlch  it  was  engaged,  and  that  the  In- 
»  sustained  by  the  appellant  were  the 
It  of  this  alleged  negligent  construction. 
I  not  claimed  that  either  the  main  track 
pur  were  not,  as  a  matter  of  fact,  well 
properly  constructed,  but  it  Is  contend- 
that*  the  position  and  connection  of  the 
ks  compiled  the  appellant  to  engage  In 
musnal  and  dangerous  business,  and  that 
t  construction  of  the  tracks  was  not  only 
igent.  bnt  was  the  direct  and  proximate 
le  of  appellant's  Injuries.  While  we  nu- 
tating agree  with  counsel  for  the  ai>- 
int  that  the  respondent  railroad  com- 
Y  was  in  duty  bound  to  furnish  reason- 
'  safe  tracks  for  the  accommodation  of 
persons  who  might  have  occasion  to  use 
wad,  we  are  not  prepared  to  affirm  that 
laying  of  the  tracks  at  that  particnlar 
«  and  In  that  particular  manner  was 
I  a  n^lgent  act  as  to  render  It  liable 
Injuries  sustained  by  persons  moving 
I  thereon,  and  over  whom  It  had  no  dl- 

control.  From  the  point  where  the 
r  diverged  from  the  main  track  down  to 
city  of  Tacoma  the  grade  was  so  abrupt 
;  It  was  deemed  unsafe  to  connect  the 
er  end  of  the  spur  witb  flie  main  track 
!iccount  of  the  UaUltty  ot  tha  cats  get- 
'  away  and  running  down  into  the  dty; 

It  was  therefore  considered  less  dan- 
>us  to  push  the  cars  up  the  spur  and  onto 
main  track,  so  that  they  might  be  tak- 
down  bdiind  the  engine,  instead  ct  In 
it  of  It.  as  they  would  have  to  be  takoi 
hey  were  drawn  up  the  spur  track  by 
en^e.  In  any  event,  the  operating  of 
lUroad  at  that  place  was  necessarily  at* 
led  wltti  danger,  and  we  are  not  able 
lay  that  the  company  did  not  adc^t  the 
It  dangerous  plan  In  constructing  the 
^flsltdid.  Bntbowererttiat  may  It 
I  not  absolutely  necessary  that  eafS  should 
taken  off  the  qrar  track  method 
pted  at  the  time  appelant  was  injured. 
•  necessity  tor  so  doing  depended  entire- 
ipon  the  question  wbethw  It  was  ess^ 
that  they  should  go  ahead  of  tho  engine 
behind  it,  for  either  vay,  according  to 
evidence,  was  practicable.  Hie  men  tn- 
ed  In  removing  the  cars  were,  ihersfiire, 

compelled,  as  claimed  by  appdlant,  to 
pt  the  method  pursued  hy  ttie  manner 
which  the  tracks  were  constructed.  It 
I  simply  a  matter  of  doles  as  to  which 
I  the  better  and  safer  method  to  pnnne. 
far,  then,  as  the  railroad  company  Is  con- 
ned, we  fen  to  discover  any  act  or  omis- 
1  which  can  Justly  be  said  to  have  proxl- 
tely  caused  the  Injury  complained  o:^  and 
herefore  Adlows  that  as  to  it  lha  n^nwalt 
I  property  granted. 


We  como  now  to  the  question  of  the  lia- 
blUty  of  the  respondent  Hart  As  already 
stated,  he  was  the  owner  of  the  locomotlTe, 
and  on  the  occasion  In  question  the  engineer, 
fireman,   KeUey,   the  tallyman,   who  had 
charge  of  the  loading  of  the  cars,  and  the  ap- 
pellant, Watts,  were  all  in  bis  service  and 
under  his  control,  or,  in  his  abaence,  un- 
der the  control  of  his  alter  ego.  Smith.  If 
he  negligently  failed  to  discharge  any  duty 
he  owed  appellant,  by  reason  of  which  the 
latter  was  Injtired,  there  can  be  no  doubt  of 
his  liability  In  this  action.  One  of  these  du- 
ties was  to  inform  the  appellant  of  the  dan- 
gers incident  to  the  serv'Ice  required  of  bJm, 
if  unknown  to  him,  or  not  pnteut  to  observa- 
tion, and  another  was  to  furnish  him  with 
reasonably  safe  appliances  and  means  with 
which  to  nccouipllsh  the  work  he  was  set 
to  do;  and  It  is  cont^ded  by  the  appellant 
that  Hart  was  derelict  In  regard  to  both  of 
these  duties.    It  was  shown  that  the  appe- 
lant was  not  warned  by  any  one  of  the  dan- 
gers incident  to  "staking"  cars,  but  It  was 
also  shown  that  he  bad  equal  knowledge 
with  his  employer,  Smith,  of  whatever  dan- 
ger there  was  inddent  to  the  work,  and  be 
therefore  took  the  risk  upon  himself.  Plsk 
v.  Railroad  Co.,  72  Cal.  38,  13  Pac.  Rep.  144; 
Wood,  Mast  &  Serv.  |  349;  Engine  Works 
T.  Randall.  100  Ind.  293.  The  evidence  dis- 
closes that  at  the  time  the  appellant  was  in- 
jured none  of  the  men  there,  including  the- 
foreman  In  charge,  knew  anything  about  the 
business  of  "staking"  cars.    They  were  all 
on  a  par  as  to  knowledge  of  the  danger  to 
be  guarded  against    In  fact  the  witnesses 
all  agreed  that  the  real  element  of  danger 
in  snch  cases  Is  a  possibility  of  Injury  to 
persons  so  employed  resulting  from  the  slip- 
ping or  breaking  of  the  stake  used  in  posh- 
ing the  cars.    And  it  would  seem  that  the 
fact  tliat  such  a  thing  might  happen  would 
be  so  obvious  tliat,  as  was  said  by  one  of  the 
witnesses  for  plalutifT,  any  man  ot  wdinory 
intelllgoice  ought  to  see  the  dangw.  We 
think  ttiat,  imder  the  clrcnmstancetf,  who- 
ever had  .the  right  to  require  the  services 
rendered  by  the  appellant  was  justified  Is 
assuming  that  he  would  see  and  compre- 
hend the  hasards  of  the  undertaking  without 
special  warning,  even  If  aK»ellant*s  knowl- 
edge bad  been  shown  to  be  Inferior  to  that 
of  the  men  by  whom  he  was  directed.  See 
RUey  V.  RaUroad  Co..  27  W.  Va.  146.    It  is 
Insisted,  however,  tiiat  tiie  appelant  did  not 
assume  the  risks  Inddoit  to  the  work  per^ 
formed  by  him.  because  he  was  simp^  ob^- 
ittg  the  (wders  of  his  snperiw,  whldk  he 
would  not  have  beoi  justified  In  decUnlng 
to  obey.   But  we  fall  to  find  any  eridence 
whatever  showfaig  that  the  respondent  Hart 
gave  any  direction  or  authority  to  the  appd- 
Umt  to  aaslst  in  the  moving  of  cars,  ve  knew 
that  he  would  be  so  employed.   The  fore- 
man. Smith,  testifldd  positiTdy  that  he  at  no 
time  gave  such  an  order.   He  simply  sent 
ths  appelant  to  Kell«y,  to  load  cars  and  pil» 
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Inmlter  <m  tbe  platform.  That  was  Ecllcy's 
business,  and  there  is  no  erldoice  that  he 
bad  anything  to  do  with  fbe  moTins  of  the 
cars,  or  any  authority  to  direct  the  appellajit 
to  assist  In  moving  them!  and,  that  being 
Bo^  he  coDld  not  bind  the  defjendants.  or 
either  of  them,  by  the  order  he  gave  Watts 
to  assist  the  engineer  In  getting  oat  the  cars. 
Flsk  T.  RaOroad  Oo.,  supra. 

It  Is  also  daJmed  on  behalf  of  the  awtS.- 
hmt  tiiat  the  respondent  Hart  Increased  Ihe 
ordinary  dangers  In  this  Instance  by  not 
supplying  a  proper  stlc^  with  which  to  do 
the  work.  As  we  hare  already  Indicated,  It 
Is  the  duty  of  a  master  to  furnish  his  serr- 
ant  with  reas<nuibly  safe  and  proper  means 
and  appliances  with  wbidi  to  do  the  work 
required.  This  doctrine  la  well  settled  by 
the  authorities,  and  Is  based  upon  reason 
and  justice.  See  Roddy  v.  Railroad  Co., 
(Mow  Sup.)  15  S.  W.  Rep.  1112;  Madiine  Co. 
T.  Kelfer,  (HI.  Snp.)  25  N.  B.  Rep.  799; 
Swords  T.  Edgar,  59  N.  T.  28;  Nugent  v.  R.tn- 
road  CcHD.,  (Ue.)  12  A.tL  Rej).  797;  Railroad 
Ga  T.  Lane,  (Tex.  Sup.)  1£  S.  W.  R^  477; 
and  Iron  Oa  r.  Erickson,  S9  Midi.  492.  But 
It  would  be  adopting  a  rigid  and  unjust  ride, 
and  one  not  warranted  hj  the  adjudged 
cases,  to  hold  lhat  the  master  warrants  ab- 
solutdy  the  safety  of  all  appliances  used  In 
conducting  his  business.  Holden  t.  Railroad 
Co.,  129  Mass.  268.  Accidents  will  happoo 
In  using  tbe  best-known  appliances,  and  to 
the  must  carefol  parsons,  and  all  that  the 
law  reQuires  Is  that  the  master  shall  provide 
such  appliances  as  are  reasonably  safe  and 
adequate.  If  accidents  then  occur  the  mas- 
ter is  not  liable.  In  this  case  no  particular 
stick  was  designated  or  joOTided  tor  the 
use  oi  the  appellant  Indeed,  there  Is  noth- 
ing in  the  record  showing  that  elth«  Uart 
or  his  foreman  and  vice  prlnciital  knew  that 
at  that  particular  time  the  uppdlnnt  would 
require  tbe  use  of  any  stick  wbate^-er,  or 
would  be  engaged  in  moving  the  cars.  But, 
if  the  foreman  bad  required  the  use  of  the 
stick  whidt  was  used,  we  do  not  think  the 
respondent  would  be  liable  for  the  Injury 
that  was  sustained  by  the  appeUani  oa  ac- 
count of  its  breaking.  There  was  nothing 
in  Its  appearance  or  size  Indicating  that  It 
was  unsuitable  for  the  p\upow  required. 
It  ms  a  newly-sawed,  heavy,  and  apparent- 
ly strong  i^ece  of  timber.  "aU  that  one  man 
could  hold,"  and  tbe  only  defect  In  It— and 
that  appears  not  to  have  been  ohsn^ed  by 
the  appelant,  or  any  one  else,  until  after 
the  accident— was  a  small  knot  upon  one 
side,  extending  about  three-qnartors  of  an 
loch  beneath  the  surface.  But,  Irrespec- 
tive of  any  other  consldcraUonB,  we  are  of 
the  opinion  that  tbe  nonsuit  was  properly 
granted  on  the  ground  that  tbe  negligence 
shown.  If  any.  was  that  of  a  fellow  servant. 
We  have  no  doubt  that  all  of  the  parties 
engaged  with  the  appellant  In  tbe  moving 
•f  the  cars  were  his  fellow  servants.  Ap- 
pellant, while  so  engaged,  was  in  tbe  same 


employment  as  Hniitnirt  and  Tom 
It,  therefore,  Hnrlbut.  the  fioginet 
negligent  in  tbe  managemoit  of  the 
as  claimed  by  the  appelant,  or  In  n 
Ing  the  cars  up  nearer  to  the  moi 
before  vndertaklag  to  "stalce"  them, 
taicreasing  the  ha  sards  otherwise 
to  tile  business  In  band,  and  canabii 
jury  complained  of,  the  respondents 
liable^  Ssyward  v.  Carlson,  1  Wi 
88,  28  Fac.  Rep.  830;  Crispin  v. 
81  N.  T.  616;  O'Brien  v.  Dredgtaig 
J.  Snp.)  21  AtL  Rep.  324;  Waddell  ' 
son,  112  Fa.  St  667.  4  AtL  Rep.  72S 
V.  Biddle,  112  Fa.  St  72.  3  Aa  B 
Goal  Co.  T.  Gain,  98  Ind.  282;  Hi 
Railroad  Oa,  supra.  We  find  in  thi 
no  evidence  of  negUgence  imputatdt 
respondents,  and  the  judgmoit  a 
from  Is  therefore  affirmed. 

HOXT  snd  STILBS,  JJ.,  concof^ 


MORSE  V.  O'CONNEZJ:^ 
(StQteme  Court  oi  WasMngton.  Ang. 

IWUHOTIOW— JUBIBDIOTION— IrRKPARABIJ 

1.  Oae  who  has  wharvei  and  we 
on  tide  lands  bdonf^ng  to  the  state,  c 
that  this  entitlea  him.  and«*  the  tide-1 
(Laws  1889-90,  p.  435.)  to  the  exchisi 
to  purchase,  not  only  the  tide  land 
covered  by  the  improvement,  but  also 
addltiofal  amount  adjoiniDg  the  saine 
be  necessary  to  the  use  and  enjoymen 
bnlldinga,  is  not  entitled  to  an  in 
against  erections  by  another  on  such  a 
tide  land,  where  he  has  other  means  a 
to  his  boildings,  as  In  such  case  there 
reparable  injury. 

2.  He  1^  no  right  to  complain  i 
other  person  Is  a  trespasMT  on  the  til 
of  the  state. 

Appeal  from  superior  court,  (StaHa; 
ty;  James  G.  McCUnton,  Judge. 

Suit  by  Davis  W.  Morse  against  B, 
nell  for  an  injunction.  Tbe  injnnctl 
granted,  and  d^ndant  appeals.  Re 

Bmton  Embree,  for  appellant.  < 
Hatch  and  Allen  Weir,  for  responden 

ANDERS,  J.  The  respondent,  pricN 
2flth  day  of  March,  1890,  made  valw 
provements,  which  were  at  that  ds 
now  are,  In  actual  use  for  trade  ai 
ness,  vpon  tbe  tide  lands  lying  In  ] 
the  city  of  Port  Angeles,  In  the  ha 
Port  Angeles,  and  claims  a  right  to  j 
the  land  so  Improved,  under  tbe  ad 
le^slature  of  said  date,  commonly 
sfl  the  "Tide-Land  Act"  No  harbor  1 
ever  been  established  In  said  barbo 
north  side  of  Front  street  In  said  dt 
the  line  of  ordinary  high  tide.  Besp< 
Improvements  cover  an  area  fronting 
upon  tbe  north  side  of  said  Front  stn 
extend  north,  along  the  east  side  ot 
street  towards  dee^  water,  a  dlstaacf 
feet,  or  more.   There  Is  a  wharf  np 
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vaxti  Btreet,  lying  alons^de  <tf  and  ex- 
ndlng  b^ond  tbe  resptnideiit**  ImpioTe- 
oita,  to  deep  water,  wMcIi  was  erected  and 
owned  hy  Uw  nspraident,  but  la  under  tbe 
mtrd  at  Iiia  leasee.  Oa  September  6,  1881, 
le  appeUant  eommeneed  driving  pUea  upon 
e  tide  land  immediately  north  of  respond- 
Lt'a  ImpTorementB,  preparatory  to  erecting 
buUdlog  thereon.  The  respond«it,  dalm- 
g  that  tbe  erection  of  the  ImproTements 
>nten4>l&ted  by  tbe  appeiOant  would  de- 
■iTe  him  of  his  right  of  aooess  teom  his  own 
iproTunents  to  navigable  water,  and  would 
t^ere  with  his  right  to  purehase  tiie 
nds  about  to  be  improved  by  appellant,  In- 
ituted  this  action  to  restrain  the  appellant 
om  further  prosecuting  aald  work,  and  to 
impel  him  to  remove  the  piling  already 
aced  upcm  the  premises  In  qnestlon.  Hie 
•urt  below  granted  the  rdlef  prayed  tor, 
id  tbe  defendant  appealed. 
It  is  conceded  that  the  land  upon  whldi 
le  Imi^ovementa  of  the  respondent  are  lo- 
tted la  tide  land,  the  ownership  of  which 
In  the  state,  and  ^t  the  respondent  has 
>  right  therein  or  thereto  other  than  a  pr^- 
■enee  right  (for  60  days)  to  purchase  the 
me  as  an  "improver,"  under  the  act  of  tbe 
glBlatnre  of  March  26.  189a  Not  being  the 
vner  of  the  upland  bordering  upon  the 
lore  at  the  bay,  the  respondent  Is  not  In 
ly  sense  a  riparian  or  littoral  proprietor, 
Vebber  v.  Commissioners,  18  Wall.  ST;)  tmd 
lerefore  the  question  as  to  Oie  rights  of 
ich  pn^rletora  is  not  appllcaUe  to  the  case 
;  bar,  and  wUl  be  dlnnlssed  without  fturther 
imment 

The  state,  by  virtue  of  her  sovereignty,  Is 
le  owner  of  the  tide  lands  within  her  terri- 
irlal  limits,  and  her  power  to  control  and 
spose  of  ttiem  is  supreme,  subject  only  to 
le  paramount  authority  of  congress  to  regn- 
te  navigation  and  commerce;  Hardin  v. 
)rdan,  140  XJ.  S.  371,  11  Sup.  Ct  Rep.  808, 
tS;  Manchester  v.  Massachusetts,  139  U.  S. 

11  Sup.  Ct  Eep.  559;  Bowlby  v.  Shlvely, 
>r.)  80  Pac.  B^.  154;  Blsenbach  v.  Hat- 
Hd,  2  Wash.  St  236,  26  Pac.  Rep.  539; 
oard  of  Harbor  Line  Oom'rs  v.  State,  2 
^ash,  St  530,  27  Pac.  Rep.  550;  Stev«is  v. 
aUroad  Co.,  84  N.  J.  Law,  And  it 

lerefore  follows  that  the  respondent  would 
mself  be  a  mere  trespasser  upon  tbe  tide 
nd  occupied  by  him  were  it  not  for  the 
rovlsions  of  the  tide-land  act.  By  that  act 
Is  provided  (Laws  1889-90,  p.  435)  "that  If 
ilnable  Improvements  In  actual  ubc  for  cchu- 
lerce,  trade  or  business  have  been  made 
^n  said  tide  lands  by  any  person,  ossoda- 
jn  or  corporation,  the  owner  or  owners  of 
kch  Improvements  shaU  have  the  exclusive 
;ht  to  purchase  the  land  so  Improved  for 
«  period  aforesaid,  [60  days:]  provided  that 
>thlng  In  this  act  shall  be  so  construed  to 
^y  to  any  Improvements  made  after  the 
»sage  of  this  act"  It  is  Btrenuously  con- 
nded  by  the  learned  counsel  for  the  re- 
MmAent  tiiat,  under  the  provisions  of  this 


statnta^  the  respondeat  has  an  exclnstre 
right,  not  only  to  purdiase  the  llde  land  ac- 
tually covered  by  Us  Improvements  at  the 
date  of  llie  pasaage  of  aald  act,  but  also  svch 
an  addltiimal  amount  as  may  be  necessary 
to  the  reasoiiabte  use  and  enjoyment  of  his 
bnUdln^  (Conceding,  for  the  preeent,  that 
his  contention  la  wdl  fbanded,  the  question 
arises,  was  there  sucli  an  Invasion  of  the 
rl^ts  of  the  respondent  by  the  appellant  as 
to  entitle  tlia  tormer  to  the  haterpoeltlon  of 
a  court  erf  eqplty?  It  may  be  admitted  that 
the  appellant  was,  a  trespasser  upon  the 
lands  of  the  state,  but  of  this  the  respondent 
has  DO  rl^t  to  complain,  unless  he  is  or  will 
be  In  fact  injured  by  the  proposed  structure; 
and,  to  entitle  him  to  Injunctive  relief,  such 
injury  must  be  irr^>arable  in  its  character, 
or  of  such  a  nature  that  the  <H^nary  legal 
maedleB  are  Inadequate.  "An  injunction, 
being  the  'strong  arm  of  equity,'  should  nev- 
er be  granted  SKoept  In  a  dear  case  of  irrep- 
arable injury,  and  with  a  full  conviction  on 
the  part  of  the  court  of  its  urgent  necessity.*' 
1  High,  InJ.  (3d  Ed.)  i  22.  And,  to  our 
minds,  It  seems  clear  that  the  proof  falls  to 
make  a  case  entitling  the  respondent  to  the 
rdlef  demanded.  He  Is,  And  for  some  years 
has  been,  engaged  In  general  mercantile  busi- 
ness. His  store  abuts  upon  Front  street,  the 
principal  street  in  the  dty,  and,  together 
with  the  warehouse  used  In  connection  there- 
with, lies  alongside  of  a  public  wharf;  and, 
besides,  the  respondent  is  the  owner  of  three 
other  buildings,  situated  between  his  store 
and  warehouse  and  deep  water,  and  occu- 
pied by  his  lessees.  It  would  seem,  there- 
fore. In  view  of  this  fact  and  the  further 
fact,  as  disclosed  by  the  evidence,  that  he 
has  very  rarely  bad  occasion  to  use  the  space 
proposed  to  be  occupied  by  appellant,  that 
there  Is  no  such  "urgent  necessity"  shown  as 
would  Justify  the  Issuance  of  an  Injunction. 
For  months  prior  to  the  commencement  of 
this  action,  the  only  use  made  by  respondent 
of  the  tide  land  north  of  his  improvements 
was  to  "land"  some  lumber  from  a  canoe 
or  some  other  small  craft,  with  which  he 
repaired  one  or  more  of  his  buildings,  and 
this  he  did,  not  of  necessity,  but  to  save  the 
expense  of  wharfage  and  cartage.  In  our 
Judgment,  the  proofs  wholly  fail  to  show 
that  the  respondent's  Improvements  would 
be  depredated  in  value,  or  his  business  Inter- 
fered with,  by  reason  of  the  building  sought 
to  be  erected  by  the  appellant.  Of  course, 
the  appellant  can  gain  no  rights  as  against 
the  state  by  occupying  the  land  sought  to  be 
built  upon  by  him,  and,  should  be  proceed 
with  the  worlc  undertaken  by  him,  the  state 
win.  In  all  probability,  make  the  same  dispo- 
sition of  tbe  tide  land  so  occupied  as  It  would 
If  he  were  not  there.  Moreover,  we  must 
presume  that,  when  the  time  arrives  for  tho 
trfbimal  or  body  provided  for  by  the  consti- 
tution of  the  state  to  dispose  of  these  lands, 
the  quantity  which  tbe  respondent  is  entlUed 
to  purchaae  will  be  jvmOj  determined,  r»> 
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CUdleaB  ot  utj  gtrnctares  tliat  tiie  ftppellant 
moT  now  place  thereon.  Bnt  we  do  not  see 
how,  under  the  proTUdons  of  the  oonstlta- 
tlon  relftting  to  the  estabUshment  of  harbor 
lines,  and  the  regulation  of  hartxHV,  and  of 
the  act  of  March  26,  1690,  improrera  of  tide 
lands  in  front  of  dtles  can  claim,  al  matter 
of  right,  to  be  entitled  to  pnrchase  more 
land  than  was  coTert^  by  their  improve- 
ments at  the  date  of  said  act  The  decree  of 
the  court  below  Is  reversed,  aaA  the  cause 
remanded,  with  directions  to  diunlii  the 
complaint 

OUNBAB,  a  J.,  and  STILBS,  HOXT,  and 
800TT,  3J„  eoncnr. 


PIBBOD  T.  City  clerk  OF  GETT  OF 

SPOKANE. 
(Snpreme  Court  of  Waahlngton.  Aug.  7, 1888.) 
HtmioiPAL  CoRPOKATioN  —  AjfKNDHiirr  ot  Chak- 

TZB— FboODUKB. 

L  CltT  Charter  Spokane^  proriding  that 
tnr  proiKMed  amendment  must  be  labmitted 
to  the  dt7  coancil  at  one  meeting,  and  resnb- 
mttted  "at  the  second  regular  meeting  of  the 
eonnoil  thereafter,"  before  submission  to  the 
electors  for  adoption,  does  not  moke  an  amend- 
ment invalid  becanse  not  resubmitted  till  after 
"the  second  reanilar  meeting  of  the  council" 
•ubseauent  to  that  at  which  it  was  first  sub- 
mitted. 

2. 1  Oen.  St  |  618^  provides  for  the  sub- 
ml88i<Mi  of  charter  amendments  to  the  voter  bj 
numbers.  City  Charter  Spolcane  provideB  for 
the  submission  of  amendmuits  by  the  dtv 
couDcll  to  the  Sectors  for  adoption.  Hdd, 
that  the  fact  that  amendments  voted  on  were 
not  numbered  when  the  cltr  council  concurred 
tlwdn  did  not  affect  thdr  validity,  they  hav- 
ing afterwards  reedved  from  the  dty  cleric 
numbers  by  which  they  were  published  In  the 
election  notices,  and  referred  to  on  the  printed 
ballots,  and  It  not  appearing  that  the  result  of 
the  election  was  altered  by  the  absence  of  the 
numbers  when  the  proposed  amendments  were 
ooncnrred  In  by  the  coundl. 

Appeal-  from  superior  conrt,  BptAane  coun- 
ty; Wallace  Mount,  Judge. 

Mandamus  by  John  A  Pieioe  against  the 
dtar  dfirk  of  the  ci^  at  Spokane,  J.  B.  Bas- 
mussen.  snbsequoitly  WflUam  Morse.  From 
a  Judgment  for  plalntlfr,  defendant  appeata. 
Beversed. 

F.  T.  Post,  for  appellant  James  D.  Kelly 
and  Tumn.  Graves  &  McKlnstry,  fbr  re- 
spMident 

ANDERS.  J.  At  an  Section  held  March 
24,  1891,  a  freeholders'  charter  was  adopted 
for  the  dty  of  Spokane,  which  went  Into 
effect  April  4,  1891,  and  which  has  ever 
since  been  the  charter  of  said  city.  By  sec- 
tion 9  of  article  2  of  said  charter  It  Is  pro- 
vided that  "the  officers  of  said  dty  to  be 
elected  by  said  dty  at  large  shall  be  the 
mayor,  treasurer,  comptroller,  dty  assessor 
and  dty  attorney.  Three  coundlmen  shall 
be  elected  in  each  ward  by  the  qualified 
Sectors  therein.  The  corporation  counsel, 
the  dty  oonunisstoners.  and  such  other  of- 


ficers to  fill  any  office  hereafter  cn 
as  may  be  found  neoessary  to  carry  oi 
provisions  of  this  charter,  shall  be  app« 
by  the  mayor  and  confirmed  by  the 
council.  The  dty  derk  shall  be  deeh 
the  dty  ooundL  The  appointment  i 
other  officers  not  hodn  q>ecifled  sht 
made  by  the  mayor,  subject  to  oonfim 
by  the  dty  councU.  Ail  dective  a 
shall  hold  office  until  thdr  saocesaor 
elected  and  qualified."  Section  78  of  ar 
of  said  charter  is  as  follows:  "The  la 
partment  of  the  dty  of  Spokane  Falls 
consist  of  a  corporation  counsel  and 
attorney."  Section  225,  art  14,  of 
charter  provides  as  follows:  "Any  a 
ment  or  amendments  to  this  charter  m 
proposed  by  the  dty  coundl,  iqmn  s 
of  two-thirds  of  all  the  members  tl 
ooncurrtng  therein.  When  such  an  a 
ment  or  amendm^ts  shall  be  so  pro 
the  same  shall  be  entered  upon  the  reo 
proceedings,  and  at  tlie  second  regular 
ing  of  the  council  thereafter  shaU  be 
submitted  to  a  vote  of  the  council,  i 
upon  such  resnbmladon  two-thirds  of  i 
members  of  the  dty  council  concur  tl 
SQch  amendment  or  amendments  sh; 
submitted  to  the  qualified  electors  foi 
adoptim  at  the  next  general  mui 
election,  and  If  a  majority  of  an  the 
cast  up<m  the  subject  shall  be  In  An 
adoption  the  same  shall  thereby  bee* 
part  of  the  d^  chartM-.  Every  pre 
amendment  shall  be  published  In  tbe  < 
newspaper  thirty  days  next  precedm 
day  of  the  decHon  at  which  the  sa 
submitted  to  the  dectors."  On  Man 
1893,  at  a  regular  meeting  of  the  dty 
dl,  the  following  amendments  to  said 
holders'  charter,  among  others,  were  o 
for  tbe  flist  time,  and  read,  and,  oi 
call,  adopted  unanimously,  vis.:  A  pi 
tlon  to  amend  section  0  of  artlde 
the  freeholders'  charter  so  as  to  re 
follows:  "Section  0.  The  officers  at 
dty  to  be  elected  by  said  dty  at 
shall  be  the  mayor,  treasurer  and 
troller.  Three  coundlmen  shall  be  e 
In  each  ward  by  the  qualified  ^ectots 
In.  The  corporation  coonael,  the  dty 
missioners  and  such  other  officers  1 
any  office  hereafter  created,  as  may  be 
necessary  to  carry  out  tbe  provldons  o 
charter  shall  be  appointed  by  tbe  i 
and  confirmed  by  the  dty  ooundL  Th 
derk  shall  be  elected  by  the  dty  cc 
The  appointment  of  all  other  offlcez 
herdn  specified  shall  be  made  by  the  i 
subject  to  confirmation  by  the  dty  cc 
All  elective  officers  shall  hold  office 
thdr  successors  are  elected  and  qual 
A  proposltlou  to  amend  section  78  of  i 
6  of  the  freeholders*  charter:  "Res 
that  section  78  of  artlde  B  of  the  fre 
ers'  charter  be  amended  so  as  to  read  i 
lows:  'Section  78.  The  law  departme 
tbe  dty  of  Spt^ue  shall  oon^  of.  i 
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poratlon  connseL' "  Prior  to  the  proposal  of 
tbeae  amendments  a  resolntton  was  adopted 
b}  the  tltj  council  proTldlnur  tor  reffolar 
dafl7  meetliw  except  Sundays,  and  accorrl- 
taifdy  such  meetings  were  held  up  to  and  In- 
cluding March  20,  1883.   On  March  21st  all 
o€  the  proposed  amendments  were  referred 
to  the  coriK> ration  counsel  for  his  opinion  as 
to  their  l^Uty,  and  on  March  25th  snt^ 
opinion  was  given,  and  the  amendments  In 
iIQeation  were  then  resubmitted  to  the  rlty 
council,  and  adopted  by  the  requisite  num- 
ber of  Totes.    The  law  contemplates  that 
SQch  amendments  ss  these  in  question  may 
be  voted  on  by  numbers,  but  none  of  the 
proposed  amendments  were  designated  by 
numbers  when  submitted  to  and  adopted 
by  the  dty  comiclL    They  were,  however, 
published  by  numbers  In  the  dectlon  notice, 
for  the  requisite  period  of  time.  In  the 
dally  newspapers  of  the  dty,  and  were  des- 
i;niated  on  the  printed  ballots  used  at  the 
generjil    mimiclpal   election   as  "Proposed 
Amendments  No.  One,  No.  Two/*  and  so  on, 
cdDsecutively,  such  numbers  corresponding 
Tilth  those  published  in  the  notice  of  elec- 
tion.  These  numbers  were  attached  by  the 
dty  dei^  without  having  been  authorized 
so  to  do  by  any  resolution  or  express  direc- 
tion of  the  dty  council    At  the  general 
munldpal  election  hdd  on  May  2,  1893,  these 
proposed  amendments  to  the  charter  were 
submitted,  OS  above  Indicated,  to  tiie  elec- 
tors of  the  dty  for  their  adoption  or  re- 
jection.   Thereafter,  and  on  May  9.  1893, 
the  dty  comidl  met  aa  a  board  of  can- 
Tusns,  and,  finding  a  majority  of  votes 
cast  on  the  qaestion  of  the  amendments  to 
be  in  fiavw  of  their  adoption,  declared  each 
and  all  of  them  mSopteA,  and  thai  azKl 
there,  hj  rest^tlon,  dedared  the  ofOce  of 
dty  attorn^  aboUahed  tqr  the  amendments 
nnder  otnudderatioiL    At  said  election  the 
KspondMit  and  one  ManhaU  wwe  tbe  only 
candidates  fbr  tbe  t^Sce  of  dty  attorney, 
and  tbe  req^dmt  reodved  a  majoritj  of 
an  ttM  votes  cast  tbttefor.  G<mcetvlng  that 
tte  amendments       which  the  said  office 
was  abolished  wera  not  l^ally  adopted,  the 
rapondent  applied  to  the  dff  derk  for  a 
cwtiflcate  of  dection.  The  derk  refnaed  to 
comply  with  Us  request;  whereupon  he 
caosed  a  writ  of  mandamus  to  be  Issued 
oat  of  tbe  aaperior  oonrt  to  oompd  him  to  do 
io-  At  the  bearing  iq»on  tbe  ratnm  to  fixe 
alternative  writ  tbe  oonrt  pemnptorily  or^ 
deted  the  derk  to  Issue  ttat>  certificate  de- 
nmnded,  to  review  whidi  0f4er  this  appeal 
>>  prosecuted. 

U  la  manifest  fliat  the  ruling  of  the  learned 
eonrt  bdow  was  erroneoos,  onless  the  dty 
conncD  ftlled  in  some  essential  particular  to 
comply  with  the  law  and  the  dty  cbarter 
In  causing  the  amendments  now  under  con- 
sideration to  be  submitted  to  tbe  vote  of 
^  people.  The  validity  of  ttk«  amendments 
■a  diaBenged  by  the  learned  couosd  for  the 
r^ipondent  on  two  grounds,  Oie  first  and 


principal  one  of  which  Is  that  tiiey  were 
not  resubmitted  to,  and  concurred  In  by,  the 
dty  council  at  its  second  regular  meeting 
after  Ibdr  first  sabmlssion,  In  accordance 
with  the  provisions  of  section  226  of  the 
charter,  hereinbefore  set  forth;  and  the  ar- 
gument, briefly  stated.  Is  that  the  charter 
was  the  source  of  all  power  which  could  be 
exercised  by  the  council  upon  the  subject  of 
amendments,  and,  tbe  mode  In  which  such 
power  should  be  exercised  having  been 
therein  prescribed,  a  strict  compliance  there- 
with was  essential  to  a  valid  exercise  of  the 
power  thus  conferred.  We  readily  yield  aa- 
sent  to  the  doctrine  thus  formulated,  for  we 
believe  it  to  be  abundantly  supported  by  au- 
yiority.  But  was  there  a  departure  by  the 
council.  In  this  Instance,  from  the  mode  or 
method  pointed  out  by  the  charter?  It  Is 
insisted  that  there  was,  because  the  pro- 
posed amendments  were  not  resubmitted  to 
the  council  for  their  adoption  at  their  sec- 
ond regular  meeting,  as  provided  for  by  the 
terms  of  the  charter.  We  think,  however, 
that  sndi  a  conclusion  does  not  necessarily 
follow  from  that  fact  The  method  of  ac- 
complishing a  certain  result  is  one  thing,  and 
,the  time  of  doing  it  Is  quite  another.  The 
mode  of  doing  a  particular  thing  may  be  es- 
sential, while  tile  time  of  doing  It  may  or 
may  not  be  essential,  according  to  tiie  in- 
tention of  tbe  body  or  power  directing  it  to 
be  done.  But  it  is  contended  on  behalf  of 
the  respondent  that  tbe  language  used  by 
the  framers  of  the  charter  Is  so  plain  and 
unamblgnons  that  this  court  cannot  even  say 
that  It  Is  directory,  but  must  give  It  effect 
acoordhig  to  Its  strict  literal  meaning.  We 
prefer,  however,  to  follow  flie  rule  gener- 
ally adopted  by  the  courts,  ''that  a  tiling 
may  be  within  tba  letter  of  a  statute,  and 
yet  not  within  tiie  statute,  becansfl  not  with- 
in its  spirit  nor  within  tbe  intention  <^  Its 
makera"  Church  of  Bolj  Trinity  r.  U.  S-i 
148  U.  8.  4A7,  12  Sup.  Ot  Rep.  511.  In  tbe 
case  Just  dted  many  Instances  are  mmtioned 
where  the  courts  have  held  that  general  and 
unequivocal  language  ftnind  In  statutes  was 
not  controlUng  when  to  give  It  effect  ac- 
cording to  its  plain,  ordlnaiy  meaning  would 
lead  to  unreasonable  results  or  absurd  conse- 
quences, or  fiill  to  dfectuate  Ibe  object  which 
the  leglslatore  bad  In  view.  Now,  what  was 
the  object  wbicb  tbe  freeholders  bad  In  view 
i^en  Ibey  provided  that  proposed  amend- 
ments to  tiielr  charter  should  be  resubmit- 
ted to  tbe  conncU  at  the  second  regular  meet- 
ing subsequent  to  their  first  proposal  and 
submlsdon?  Tm  it  reasonatfle  to  suppose 
that  tbey  tiiereby  Intoided  to  dedgnate  a 
time  at  wbldi  sudi  action  Ahonld  be  takoi, 
under  all  drcumstanees,  and  in  any  event? 
Was  It  contemplated,  for  Instance,  that  It 
from  any  cause,  two-thirds  of  tbe  mem- 
bers of  the  coundl  sbonld  not  be  in  attendr 
ance  at  such  second  meeting,  tb«e  could  be 
no  postponement  of  the  matter  to  a  subse- 
quent meeting?  We  think  both  of  these 
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qoaatioofl  mwt  be  anvmred  In  tbe  nesallT& 
The  charter  makers  knew  that  aome  time 
would  be  required  by  tbe  conncU  for  a  prop- 
er nonalderatton  of  ameDdmcnis  Oefore  final 
aAnptUm,  and  tboefore  conchided  tbat  at 
least  one  regnlar  meeting  of  tbe  coondl 
abonld  Intervene  between  tbe  time  audi 
amendmenta  abould  be  E«opoaed  and  the 
time  when  they  ehould  be  again  voted  upaa, 
Tbat  no  definite  niunber  at  daya  or  we^ 
was  eontraiplated  is  evident  from  the  fact 
tbat  tbe  cliarta  provides  tbat  tbe  city  comi' 
cll  diall  meet  at  least  semimonthly,  and  aa 
(tften  aa  they  may  determine  by  resolntlon 
or  ordinance.  When  the  "second  regular 
meeting  thereafter"  was  designated  as  tiie 
time  when  proposed  amendments  should  be 
resubmitted  to  tbe  conncU  for  final  adop- 
tion, no  one  conld  then  t^  under  the  above 
provision  of  the  charter,  whether  such  sec- 
ond meeting,  In  any  particular  instance, 
would  be  h^  two  days  or  one  montb  after 
tiw  first  It  therefore  seems  dear  tbat. tbe 
time  at  which  proposed  amendments  diould 
be  resubmitted  to  the  council  was  not  con- 
sidered to  be  of  the  essence  or  substance  of 
the  thing  to  be  done,  and  that  the  provision 
of  the  charter  with  respect  thereto  Is  direc- 
tory merely,  and  was  substantially  compiled 
with  by  the  city  coundL  People  v.  Cook, 
14  Barb.  290,  8  N.  T.  67;  Hurford  v.  Omaha. 
4  Neb.  336.  The  rule  on  this  subject,  in 
cases  like  this,  Is  stated  by  Bfr.  Endllch  in 
his  valuable  work  on  the  Interpretation  of 
Statutes  (section  436)  as  follows:  "It  has 
often  been  held,  for  Instance,  where  an  act 
erderlng  a  thing  to  be  done  by  a  public  body 
or  public  officers,  and  pointed  out  the  spe- 
dflc  time  when  It  was  to  be  done,  that  the 
act  was  directory  only,  and  might  be  com- 
plied with  after  the  prescribed  time.  Such 
Is,  Indeed,  the  general  rule,  unless  the  time 
q)eclfied  Is  of  the  essence  of  the  thing,  or 
the  statute  shows  that  It  was  Intended  as 
a  limitation  of  power,  authority,  or  right," 
We  see  nothing  in  the  provision  in  question, 
when  viewed  In  connection  with  the  object 
Bought  to  be  accomplished,  which  shows  that 
the  framers  of  the  charter  Intended  that  the 
•oundl  should  have  no  power  to  act  at  all 
after  the  time  prescribed.  If  such  had  been 
tiie  Intention,  we  think  it  would  have  been 
so  expressed. 

The  second  point  made  Is  that  the  pro- 
posed amendments  were  all  numbered  by 
the  city  clerk,  and  not  by  the  councU,  or 
by  any  record  authorisation  by  the  council, 
and  were  therefore  not  legally  submitted  to 
the  electors  of  the  dty.  Section  518  of  vol- 
ume 1,  Gen.  St.,  provides  for  the  submission 
of  amendments  to  tbe  voters  by  numbers. 
This  method  was  doubtless  adopted  as  a 
matter  of  convenience,  and  lo  avoii  the 
necessity  of  spreading  tiie  whole  proposition 
to  be  voted  for  upon  tbe  ballot  While  it  does 
not  appear  tiiat  numbers  were  attached  to 
these  amendments  when  they  were  first  pro- 
poned In  the  council.  It  dops  apponr  that  they 
Were  designated  by  numbers  both  In  the 


election  notice  aa  pubUshed  and  on  tt 
lots.  It  would  therefore  seem  that  the 
opportunity  was  allwded  for  tbe  vc 
TOte  tnteUIgmtiy  upon  the  pnqpodtlai 
mltted  that  would  hare  bea&  alTor 
the  numbers  had  been  attached  wlw 
amendmmCB  wwe  oonaldKed  by  the  c 
It  la  altogether  probable  that  no  perso 
voted  upon  the  subject  of  these  i 
ments  ever  amsulted,  or  dealred  to  c 
any  reond,  document,  or  paper  otbe 
the  notice  of  electl<OT,  wherein  each 
Bltlon  was  set  forth  In  full  and  by 
bers  corresponding  to  those  appearlni 
the  ballotB  uaed  at  the  election.  > 
appears  showing  tiiat  the  election  i 
any  way  unfair,  or  tiiat  the  result 
have  been  different  had  the  number 
attached  to  the  amendments  by  the  • 
in  the  manner  contended  for  by  tbe  rc 
ent  We  think  there  was  a  subs  tan  tu 
pUance  with  the  terms  ot  the  chartc 
the  Judgment  of  the  court  bdow  ia  tht 
reversed. 

HOTT  and  8COTT»  JJ^  concur. 


STATE  ex  ret  J.  M.  ABTHTJH  MAO 
V.  SUPERIOR  COURT  OP  SNO) 
MISH  COUNTY  et  aL 

<Snpreme  Oourt  of  Washington.  Jul; 
1803.) 

Rkcsivbkh — Appointment  —  Iktkrvkstio: 
ssssioir  or  Attached  Pbopbktt— Pmonii 

1.  Under  Code  Proc.  |  156.  provldli 
any  person  may  before  the  trial  inten 
aay  action  or  proceeding  who  has  ao  i 
in  the  matt»  m  UtigatloD,  In  the  aaa 
either  party,  or  an  interest  against  b 
creditor  who  has  sttaebed  certain  propa 
his  debtor  cannot  iDtervene  in  opponi 
the  appointment  of  a  receiver  in  an  ael 
other  crpditors  against  the  same  debtor. 

2.  Where  one  has  attached  pnver 
oonrt  has  no  authoritr  to  dtareot  a  reciii 
pointed  in  an  action  Wksr  than  the  att&i 
suit  to  take  charge  of  the  attached  pr 
as  the  attachment  creditor  has  not  • 
rigbt  to  have  his  debt  ntitfled  out  o 
property,  but  to  have  the  theriS  retail 
the  mean  time. 

3.  A  writ  of  prohibition  will  not 
against  the  taking  poesesbion  by  a  rece) 
a  debtor's  prop«ty,  on  the  around  that  i 
a  creditor,  desires  to  attach  It  and  th 
proceeding  appointing  the  receiver  waa 
as.  if  the  proceedinn  were  vold»  the  pi 
can  be  attached  in  the  bands  at  the  reoc 

Ap^lcatlon  OB  the  relation  of  J.  IL  j 
Machinery  Company  for  writ  of  prob 
to  the  superior  court  of  Snobomlah  < 

and  others.    Writ  granted. 

Roger  S.  Greene,  toe  r^tor.  Co 
&  Hart  for  reeptmdenta. 

STILES,  3.  The  relat(»r  seeks  the 
ference  of  this  court  by  writ  of  proh: 
against  the  superior  court  <rf  Snob 
county  and  George  Brat^ett  a  reoelv 
pointed  by  that  court  Tike  tftcts  are 
The  relator  is  a  creditor  ot  one  Gwdoc 
has  left  the  state,  and  upon  certain  of 
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rtj  the  z^tor  has  caused  an  attacb- 
to  be  levied  by  Qie  iberlfl  of  Saohomlah 
r>  Subeeqnent  to  the  levy,  spon  the 
m  ot  certain  other  creditors  of  Gordon, 
>urt  appointed  a  reoelyer  of  all  of  hla 
rty  in  the  persoa  ot  the  reepondent 
ctt,  whom  It  directed  to  take  possesriou 
rdon'a  property,  and  hold  It  for  dlatilba- 
iDder  the  ordov  of  the  conrt  lUxa  re- 
'  b^Dff  about  to  attempt  to  take  poe- 
a  of  the  jftoit&ny  IsrioA  upon  by  the 
C  mider  the  rdator'a  attadimeat,  the 
r  applied  to  the  ooort  by  what  was 
olnated  a  "petLtlon  In  Interrention"  for 
der  directing  the  reoeiTer  not  to  take 
islon  of  the  attached  property.  This 
HI  took  the  tona  ot  an  objection  to  the 
a  app<^tlng  a  recedTer  at  aU  under 
acts  alleged  in  the  pleadings  of  the 
creditors.  The  court  doiied  the  ap- 
l(m  of  the  relator,  and  now  the  re- 
ents  object  to  the  prohibition,  on  the 
d  that  the  r^tor  has  a  remedy  by 
I  to  this  court  from  the  order  refusing 
riief  aa^.  If  it  were  trtM  that  the 
r  had  any' such  remedy,  we  might,  per- 
be  indlned  to  refuse  the  writ  a^ed; 
;  seems  to  ua  extreme  dear  that  the 
r  can  have  no  relief  by  ap[>eal,  for  the 
1  that  it  had  no  lawful  right  whatever 
»ent  itself  as  an  Interrener.  Any  per- 
lay,  before  the  trial,  iaterveae  in  an  ac- 
«  proceeding,  who  has  an  Interest  In 
aatter  In  litigation,  in  the  success  of 
'  party,  or  an  Interest  against  both. 
Proc.  I  156.  The  &nly  trial  whi(^ 
be  had  in  the  action  brought  by  the 
creditors  was  one  wherein  the  ques- 
»f  their  right  to  hare  Judgment  against 
ommoD  debtor.  Gordon,  would  be  de- 
oed.  They  sought  to  obtain  no  lien  on 
pedfic  property,  and  relator  had  m>  In- 
.  whaterer  in  omK>3ing  them;  nor  did 
I  a  matter  of  fact,  propose  anything 
I  would  tend  to  defeat  their  vecovcxy 
9t  Gordcm.  All  that  it  suggested  was 
he  court  had  no  power,  under  the  law, 
point  a  receiver  In  an  ordinary  action 
oney  beween  a  creditor  and  his  debtor, 
he  respondents  oppose  this  application 
other  grounds,  viz.:  The  answer  of  the 
of  the  court  and  the  recdver  ^^t  to 
erect  that  It  is  not  true,  aa  alleged  by 
etltioner,  that  th^  intend  to  tnke  the 
rty  In  ^e  hands  of  the  sheriff  from 
officer  and  distribute  it.  with  other 
rty  of  Gordon,  pro  rata  among  all  his 
ors;  but,  they  answer,  that  It  is  the 
:1cm  to  fully  recognize  the  rights  of  the 
r  under  its  attachment,  whatever  they 
^e.  Treating  this  answer  as  an  admla- 
t^iat  the  relator's  lien  Is  to  be  fully 
[lized,  and  that  it  will  he  entitled  to  a 
rence  payment  ont  of  the  proceeds  of 
roperty  In  the  shraUTs  bands,  it  Is  yet 
ifflclent  When  a  creditor  lawfully  ob- 
an  attachmwit  against  property  by  levy 
!  writ  by  the  sheriff,  the  law  gives  him 


not  only  the  right  to  have  his  debt  paid  out 
of  tiie  proceeds  of  that  propCTty,  bnt  It  also 
gives  him  the  absoluto  rigjbt  to  hare  that 
property  retained  intact  in  the  hands  of  the 
sheriff  until  such  time  as  he  mmj  obtain 
judgment  and  Issue  ezecatlon,  subject  te 
the  power  wbldi  the  attadiment  statute  it- 
self glres  to  the  court  to  appoint  a  recelTer 
In  certain  caM^  (Code  Proc  |  802^  but  no 
mere  outsider,  not  having  an  attachment 
lien  blniB^  can  tnterf^  for  that  purpose. 
And,  although  the  siqterior  conrt  has  g&x- 
eral  jurisdlctlMi  to  appoint  all  recelTen 
wtUch  the  Btatote  or  the  common  law  au- 
ttiwises,  It  has  no  jnrladictlon  to  direct  a  re- 
ceiver, ^K'ol'ited  in  the  mannw  In  whlcb 
this  particular  receiver  was  appointed,  to 
take  from  the  poaseeslon  of  the  abertff  the 
j/roffettj  levied  upon  by  him  under  too  at* 
tachmuit  ol  r^tor.  Tbwefore;  to  toe  ex- 
tNit  of  inohlbiting  the  respondento  from 
interfering  with  the  pn^>erty  in  the  hands  ot 
the  sheriff,  the  writ  will  be  Issued. 

The  relator  also  asks  that  the  writ  be  ex- 
tended to  eover  all  the  proposed  action  of 
the  reoetver  in  taking  possession  of  other 
prc^rly  of  the  debtw,  Gordon,  and  to  that 
of  the  court  In  dispodng  of  that  pn^perty, 
on  the  ground  that  toe  rdator  Is  seeking 
to  have  other  of  Gordon's  property  seized 
under  its  attachment,  and  that  ttw  posaeaaloa 
ot  the  recelTW  of  such  prt^erty  will  prerait 
such  additional  levy.  This  po^tlMi  It  takes 
upon  the  theory  that  the  entire  proceeding 
by  which  the  receiver  waa  appointed  was 
v<rid.  But  the  answer  to  tola  demand  Is 
that,  if  the  appointment  of  the  receiver  was 
absolutely  void,  there  te  nothing  to  preTont 
the  sheriff  from  levying,  under  toe  attoch- 
ment,  on  the  property  of  the  debtor,  even 
though  it  be  In  toe  hands  of  toe  receiver; 
and  therefore  that  part  c£  the  petition  la 
denied.  Let  toe  writ  laane  to  toe  extent 
hereto  Indicated. 

SOOTT  and  ANDHRS,  JJ.,  concur. 

HOYT,  J.  In  my  oi^lcm,  It  is  not  necea- 
saiy  to  dedde  aa  to  the  rlfl^t  of  the  rel^-tor 
to  appeal,  for  the  reason  that,  even  although 
an  ai^ral  would  lie,  toe  writ  should  Issue, 
as  the  remedy  by  such  appeal  would  be  in- 
adequate to  protect  the  rdator^a  rl^ta. 


STATE  ex  rel.  TU^TON  et  aL  v.  SUPBHIOB 
COURT  OF  SPOKANE  COUNTY  et  al. 

STATB  ex  rel.  WASHINGTON  SAVINGS 
BANK  et  al.  v.  SAME. 

(Sopreme  Court  of  Washington.    July  25, 
1893.) 

Rbcbivbbs— Appointment  axd  Removai^Af- 

FBALABLB  OBOaiM. 

The  8tatutOT7  provision  giving  an  appeal 
•from  an  order  appolntlns  or  removing  or  re* 
fusiafT  to  appoint  or  remove  a  leceiv^'  does 
not  allow  an  appeal  from  an  order  reoioving 
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ft  receiver  for  tbe  purpose  of  appointinsr  another 
fa  bin  place,  or  from  the  order  appointiag  anch 
BDccewOT.    Btllea,  J.,  dissenting. 

Aj^llcatlons  on  the  relation  of  Henry  L. 
niton  and  others  and  the  Washington  Sav- 
ings Bank  and  others  for  writ  ot  pnAlbltloo 
to  tbe  snpeilor  court  cf  Spokane  ooonty  and 
others.  Writ  denied. 

SamL  R.  Stem,  Jonea,  Vooxhees  A  Ste- 
phois,  and  Van  Bnsklrk,  Leonard  &  Knight, 
for  rdators.  Turner,  Glnves  A  McKlnstry 
and  Peacock  &  Boarman,  for  reepondente. 

HOYT,  J.  Relators  sonf^t  by  these  pro- 
ceedings to  hare  the  superior  court  of  Spo- 
kane county,  and  two  of  the  Judges  thereof, 
prohibited  from  carrying  Into  effect  two  cer- 
tain orders  made  in  cases  pending  In  said 
court  One  of  such  orders  removed  a  re- 
ceiver theretofore  appointed  by  the  court 
and  the  other  appointed  a  receiver  In  an- 
other actlcMi,  relating  to  the  same  subject 
matter.  Applications  for  writs  of  prohlbl- 
tlm  are  addressed  to  the  sound  discretion  of 
the  court,  and  will  only  be  granted  when 
In  the  opinion  of  the  dourt  such  action  is  nec- 
essary to  protect  the  substantial  rights  of 
a  r^tor  from  being  Interfered  with  by  the 
action  of  the  court  In  excess  of  its  Jurisdlc- 
tioB.  Such  writs  are  in  no  sense  mattera  of 
strict  right  This  being  so,  it  Is  the  duty 
of  the  court  upcm  sudi  appllcatltms  to  ex- 
amine Into  the.  circumstances  surrounding 
the  case  for  tiie  purpose  of  determining  as 
to  the  necessity  of  the  exercise  of  the  extra- 
ordinary power  of  the  court  In  allowing  the 
writ  In  tbe  matters  at  bar  It  is  made  dear- 
ly to  appear  from  the  two  applications,  and 
the  records  brought  here  in  aid  thereof,  that 
the  only  effect  of  the  orders  which  It  is 
sought  to  prohibit  the  court  from  enforcing 
Is  to  remove  one  recover  of  a  corporation, 
and  app(^t  In  his  place  another  person. 
Such  being  the  effect  of  the  orders  taken 
together,  They  must  for  the  purposes  of  these 
applications,  be  given  the  same  force  as  they 
would  If  made  In  the  same  case.  Tbe  only 
ground  upon  wUCh  the  relators  found  their 
claims  for  the  writs  is  that  the  execution 
of  said  orders  has  been  superseded  by  ap- 
peals duly  taken  therefrom,  in  which  ap- 
peals sufficient  supersedeas  bonds  have  been 
filed  and  approved;  hence,  if  from  audi  or- 
dera  no  appeal  would  lie,  tbe  writs  must  be 
denied.  It  therefore  becomes  necessary  for 
us  to  decide  as  to  whether  or  not  orders  of 
this  kind  are  such  aa  will  sustain  an  appeal. 
It  Is  claimed  on  the  part  of  the  relators  that 
It  must  be  b^d  that  they  are,  for  tbe  rea- 
son that  they  come  directly  within  the  let- 
ter of  the  statute  up<m  tbe  subject  The  lan- 
guage of  tbe  statute  Is  that  an  appeal  will 
lie  "from  an  order  appointing  or  removing 
or  refusing  to  appoint  or  remove  a  receiver," 
and,  when  superficially  examined,  would 
seem  to  Justify  the  cwitentloQ  made  by  tbe 
rotors.  A  more  careful  examination  of  the 
statute,  however,  leads  ua  to  tlw  c<niclnsIon 


that  the  legislature  could  never  h 
tended  to  allow  an  appeal  from  a: 
made  by  a  superior  court  removin, 
ceiver  for  the  purpose  of  appf^tlng  w 
son  deemed  more  suitable  in  his  place,  i 
the  order  ap[>»lnting  such  person  to  b 
place.  In  our  opinion,  the  legistatnre 
ed  only  to  provide  for  appeals  at 
stance  of  the  aggrieved  party  from 
mlnatlon  of  the  court  as  to  the  : 
have  a  receiver  to  take  charge  of 
poratlMi  or  estate  In  controversy.  H; 
the  objections  of  the  defmdant  a 
was  appointed  at  the  Instance  of  tl 
tiff,  the  defendant  Is  by  such  etatui 
the  right  to  appeal;  anjl  if,  upon  tl 
cation  on  the  part  of  the  plaintiff  f 
ceiver,  the  court  refuses  to  appoint 
ceiver,  then  the  plaintiff  Is  given  tl 
to  appeal;  and  likewise,  if,  after  a 
has  been  appointed,  the  court  upon 
tlon  removes  him  on  the  ground  i 
circumstances  did  not  warrant  the  i 
ship  being  continued,  or  refuses  to 
him  because  he  comes  to  a  contrary 
sion,  an  appeal  will  lie  at  the  instanc 
party  aggrieved  by  tbe  decision.  T 
atructlon  i^ves  full  force  to  the  word 
statute  In  the  sense  In  which  the  let 
must  be  held  to  liave  used  them,  w 
construction  contended  for  by  relator 
tend  to  greatly  embarrass  the  superic 
in  closing  up  the  aftalra  of  corporati 
estates  by  means  of  an  honest  and 
recdvershlp.  A  ^receiver  Is  simply 
cer  of  the  court  and  as  a  legal  pro 
no  party  to  the  action  has  any  Int 
the  person  who  shall  act  as  such  i 
nor  has  the  receiver  himself  any  ve 
terest  In  the  right  so  to  act  In  tl 
at  bar  there  Is  no  contenticm  raised  a 
necessity  of  a  receiver  acting  for  tl 
hk  adjusting  and  closing  up  the  affair 
corporation.  The  only  tiling  which  ii 
to  be  controverted  is  the  right  of  tl 
under  all  the  circumstances  to  decU 
the  person  who  shall  dis<&arge  the 
of  such  receiver.  In  our  oplnlfm,  the 
of  this  matter  Is  by  our  statute  coi 
to  the  dlscretiMi  of  the  superior  coi 
from  his  dedsloo  ther^  no  ajipeal 
Writs  dmled. 

DUNBAR,  a  3.,  and  ANDBRS  and  ; 
JJ.,  concur. 

STILES,  J.  I  concur  In  the  result 
caBe,  but  am  unable  to  agree  tiiat  t] 
ter  of  the  perstHm^  of  receiven  Ii 
cases  committed  to  the  discretion 
court,  and  that  no  appeal  will  lie  In  ai 
In  case  of  an  abuse  of  that  discretloi 
no  reason  why  an  appeal  should  nw 
In  any  other  case  of  abuse  of  dlscretic 
whwe  the  statute  protalUta  the  appol 
(tf  certain  persons,  as  In  Acts  1883, 
in  my  Judgmoit  there  most  be  a  x1^l 
peaL 
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OSBURN  «t  aL  T.  DOLAN. 
{Sopreme  Court  of  WaBhlngton.    Jvij  2S, 

1893.) 

pAJKn.  BnpBHOa  —  VABTma  WsimN  Cohtuoi 

3.  Whore  a  written  asalgnment  of  the  con- 
tract rights  of  a  parchaser  of  real  Mtate  con- 
tains no  proTislon  br  which  the  assignee  as- 
sumes liabilitr  for  uie  part  of  the  price  still 
anpaid,  parol  evidence  of  such  assnmptlon  Is 
Inadmissible. 

2.  A  parchaser  of  land  assl^ed  the  con- 
tract of  sale,  on  which  some  payments  re- 
mained due^  to  a  third  person,  whom  he  then 
introduced  to  bis  vendor  as  the  man  to  whom 
he  had  resold  the  land.  Such  assignee  then 
told  the  Tendfw  to  look  to  him  for  the  rest  of 
the  pariiientiL  to  which  tiie  Tendor  npll«d  that 
it  made  no  difleraice  to  Um;  that  he  would 
make  the  deed  to  whoever  made  the  last  pay- 
ment.  Held,  tbat  there  was  no  novation  hj 
which  the  assignee  of  the  contract  became 
bound  for  the  purchase  money  yet  to  be  paid. 

Appeal  from  supoclor  coort,  Kins  county; 
R.  OsImmh,  Judffe. 

Action  by  A.  B.  Osbarn  and  others  against 
James  Dolan  on  an  allied  Indebtedness  of 
Buid  defendant  to  one  Van  Valkenburg,  as- 
signed to  plaintiffs.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  BoTo-sed. 

JamoB  Ktatte;  for  oppeUaab  BUsworUi 
&  McGiw,  for  nqpMidentk 

STILBS,  J.  Jr  Oil  case,  the  first  cause 
of  actKm  baTlng  bem  dismissed  by  the 
oonrt  bdow,  H  li  not  necessary  that  we 
pass  upon  tlu»  alleged  errors  which  were 
argued  by  the  appellant  in  connection  with 
tbe  coort^i  tceatmcnt  of  it  before  the  dia- 
mlsaaL  Hie  second  canae  of  action  alone 
was  tried,  and  It  Is  npon  that  the  judg- 
ment was  sBtared.  Hie  question  which 
goes  to  the  merits  of  this  matter  Is 
whether  fb»  appellant  la  any  way  bound 
himself  80  ttiat  Van  Talkenbnrg  could  have 
maintained  an  action  against  him.  Tan 
Yalkenbug,  owning  certain  real  esUte. 
made  a  omtract  In  writing  with  the  re- 
spondents f(V  tbe  ssle  o<  It  Six  bnndred  and 
twenty^TC  dollars  was  the  contract  price,  of 
which  respondents  paid  f  12&  cash,  and  agreed 
to  pay  the  balance  in  two  equal  portiona,  on 
time.  This  contract  was  executed  as  a  deed, 
and  ran  to  respondents  or  their  assigns. 
Subsequently  respondents  S4^  the  contract  to 
the  Bi^tdlant,  and  assigned  it  to  him  in 
writing,  in  Oie  ftdlovdng  words:  "For  and 
tai  consideration  of  one  hundred  and  twen- 
t?'-llTe  dollars  paid  by  James  Dolan,  of 
King  Gc  state  of  Washingtmi,  to  the  wlth- 
In-named  second  parties,  the  said  within- 
named  second  parties  hereto  transfer,  set 
OTer.  and  asrign  all  thelt  Intvest  In  the 
within  nmtract,  and  in  and  to  the  wlthln- 
donnibrd  tract  of  land,  to  the  said  James 
Dolan."  dearly,  tbe  contract  of  assign- 
ment thns  made  contained  no  undertaking 
on  the  part  of  Dolan  to  pay  the  balance  of 
piir<-bi8P  mMiey,  via.  9000.  and  It  was  im- 
prupOT  to  recrive  any  eTldenoa  tending  to 
TJ»4F.no^28 


show  that  any  stlpnlattons  had  been  made 
between  the  parties  In  addition  to  those  ex- 
pressed in  the  writing.  If  tiiere  were  such 
stipulatlims,  and  thoy  were  by  inadvertr 
ence  ur  mistake  left  out  of  the  contract, 
there  were  other  means  at  the  command 
of  the  respondents  Iff  which  the  con- 
tract could  have  been  reformed  so  as 
to  express  the  actual  agreement  of  the 
parties.  In  this  condition  of  the  matter, 
Van  Valkenburg  gave  a  written  orAer 
to  the  rei^imdents  upon  Dolan  fbr  $200; 
whldi  tlw  ooort  finds  Dolan  orally  promised 
to  pay  when  It  was  loresatted  to  him.  Sudi 
promise,  however,  was  Without  any  con- 
sideration; and,  unless  the  respondents' 
contention  that  what  occurred  between 
IhenmAftm,  Van  ValkoitKVg,  and  IXOsok 
at  tbe  time  vC  the  assignment  of  tbe 
land  contract  amounted  to  a  noratlon,  Do* 
Ian  was  not  bound.  The  transaction  re- 
ferred to  was  this:  Hie  Uiree  parties 
were  .  together,  and  the  testimony  shows 
that  one  of  .the  re^ondrats  Introduced 
Dolan  to  Van  Valkenburg,  and  told  him 
that  Dolan  was  the  man  he  had  s^  12u 
tract  to;  wbamqxm  Dolan  said,  "After 
this  you  can  look  to  me  for  the  rest  of 
your  ]>aymentB  on  this  land,"  and  Van 
Valkaburg  reined,  **It  makes  no  difference 
to  me.  I  will  make  the  deed  to  whoever 
pays  the  money.  Whoever  makes  the  last 
paymoit  wHl  get  the  deed."  To  accom- 
plish a  nonthm  In  this  case»  It  must  have 
appeared  that  Van  Talkeubnrg  had  In  some 
way  botmd  himself  to  accept  the  iMrscmal 
UabllltT  of  Dfdan  tar  the  personal  lia- 
bility of  tbe  respondents,  and  to  discbarge 
the  respondents  of  their  obligatlai  to  him. 
Slid  this  could  not  be  prorcsi  by  the  loose 
and  uncertain  talk  which  occurred  between 
these  parties.  Bstate  of  SuUenbwgtf ,  72 
CaL  M9.  14  Pac  Rep.  518.  IVnat  did  oc- 
cur would  aj^ear  to  show  that  Van  Valken- 
burg was  not  rdylng  upon  the  personal  ob* 
ligation  of  the  respondenti  to  any  great 
degree*  but  rather  that  he  was  h(Ming  the 
land  as  the  principal  source  tor  his  in- 
demnlflcattMi.  Tbla  Is  especially  so  lnas> 
mooh  as  the  contract  provided  for  a  for- 
fettore  of  the  mon^  already  paid  In  case 
the  other  paym«its  were  not  made  at  the 
times  specified.  Judgment  retereed,  and 
cause  remanded  for  a  new  trial 

DUNBAR,  a  J.,  and  HOYT,  AMDBBS, 
and  SOOTT.  JJ.,  cononr. 


SMITH  T.  ARTHUR. 
(SiqireDie  Court  <tf  Wsshlogton.    July  Sfi^ 

1808.) 

FoBLto  Lasds— HoHEBTCAn  EHxar  —  AuxvwAHoa 

FOB  IlIPBOVBHBNTS— NOTICS  OF  CoXTBST. 

Wh(>re  one  makes  improvements  on  land 
entered  as  n  homestead,  after  b«>ine  notiSed 
that  the  entry,  having  lieen  allowed  by  in^- 
verteace;  would  be  xetorned  to  the  geasrai  land 
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fiffioe  for  caooetladoOt  he  cannot  claim  an  al- 
lowance for  sndt  ImiwvemMiti  (w  final  de- 
cigion  against  him. 

Appeal  from  Bi^erlor  oonrt,  Klzig  connty; 

R.  Oaborn,  Judfe. 

Ejectment  by  Louis  M.  Smith,  hy  Knut  O. 
Smith,  his  guardian,  against  John  Arthur. 
From  a  judgment  fte  plaintiff,  dafendant  ap- 
peals. Affirmed. 

Thompson,  Edsen  ft  HnmptirleB,  for  ap- 
pellant 

Appellant  la  entitled  to  an  allowance  for 
the  ImproTementa  made  by  blm.  Hatcher 
T.  Brlggs,  0  Or.  81-00;  Elliott  r.  Armatron*. 
4  Blackf.  421;  Adklna  v.  Hodson,  19  lod. 
382;  Troost  v.  Davis,  31  Ind.  84;  HlcUln  t. 
Marco,  46  Fed.  BepL  424;  Blodgett  T.  Hitt, 
29  Wla.  169. 1S7;  Harper's  Appeal,  64  Pa.  St 
316,  828;  Miner  T.  Beekman.  50  N.  T.  8SS, 
346;  Ford  t.  Enapp.  6  N.  B.  B«p.  288,  102 
N.  T.  13K,  140,  141;  Thomaa  t.  Erana,  12 
N.  B.  BepL  D71,  105  N.  T.  801;  Pugh  T.  Bell, 
2  T.  B.  Mod.  125;  Boatneor  r.  Ventress,  8 
Mart  (N.  a.)  644;  Bright  t.  Boyd.  1  Story, 
4TS,  2  Story,  607;  Valle's  Helm  t.  Fleming's 
^tra.  29  Mo.  152;  Carrcr  t.  Ooffman,  10 
M.  B.  R^.  567,  109  Ind.  547;  Mahoney  t. 
Maboney,  65  DL  406;  8  Pom.  Dg.  Jnr.  1 1241; 
Barrett  t.  Strndl,  41  N.  W.  Rep.  480^  442, 
IS  Wis.  885. 

Jenner.  Legg  ft  Wllllama.  tot  respondent 

DUNBAR,  C.  J.  We  bare  corefally  exam- 
ined the  record  in  this  case  as  well  as  the 
brief  of  the  appellant  and  find  that  all  of 
the  pertinent  questions  raised  have  been 
decided  by  this  court  either  In  Keane  t. 
Brygger,  8  Wash.  St  338,  28  Pac  Rep.  653, 
or  Brygger  t.  Schweitzer,  6  Wash.  564,  32 
Pac.  Rep.  462.  33  Pac.  Repw  888,  and 
most  of  them  in  both  of  the  abOTe-uamed 
cases;  so  that  we  do  not  feel  it  Incumb'uit 
ojpon  us  to  again  enter  into  a  discussioa 
of  their  merits.  So  far  as  the  question  of 
Improvements  made  on  the  land  by  appel- 
lant is  concerned,  we  are  of  the  opinion  that 
h*  has  no  remedy,  and  that  the  case  does  not 
fail  within  the  rule  announced  by  the  cases 
dted  Is  appellant's  brief.  The  answer  al- 
leges that  appellant  made  hia  homestead 
flUng  in  October,  168&  Thirteen  days  after 
the  filing  be  was  notified  by  the  officers  ot 
the  land  ofQce  that  the  entry  had  been  al- 
lowed ^  inadTcrtence,  and  would  be  re- 
turned to  the  general  land  office  for  cance- 
lation. Up  to  this  time  no  Improvements 
had  been  made,  and  none  were  commenced 
until  March,  18S9,  when  he  took  possession 
under  claim  of  his  homestead  filing.  The 
general  land  office  decided  adversely  to  his 
interests  on  January  28,  1889,  aod  although 
be  alleges  that  he  was  not  notified  of  this 
decision  until  April  6,  1889,  he  was  during 
tbe  {tendency  of  the  ai^>eal  placing  Improve- 
ments on  the  land  at  his  peril,  especially 
as  tbe  land  department  had,  eo  far  as  he 


had  knowledge,  decided  against  him 
besides,  It  is  not  Uk^  that  any 
amount  of  Improvemrats  had  been 
between  some  time  in  March  (what  t 
answar  does  not  aver)  and  tike  6tfa  a 
following.  While  it  la  no  doubt  t 
suggested  in  appellant's  brief,  tbat  tJ 
departmmt  and  the  courts  bare  nn 
regarded  the  making  of  ImproTemi 
tbe  UiAieat  proof  of  good  faith,  y< 
imjffOTements  muat  be  made  before 
la  Inaugurated.  Suits  In  the  land 
ment  as  well  as  in  the  courts,  are  de 
ed  upon  the  facts  existing,  and  tbe 
attaching  under  those  facts,  at  tbe  1 
the  o^nmencemeot  of  the  action,  ai 
rights  cannot  be  affected  by  any  rabi 
actions  of  the  litigants  Tlu  jndsma 
be  affirmed. 

AJmOBBS,  SOOTT,  BOT£,  ud  B 
JJ.«  etmciir. 


OOlOQIBOIAIi  BANE  OF  TANCX 

T.  SCOTT  et  nx. 
(Sapreme  Oonrt  of  Washington.  Aug:  t 

Famibb  —  JoiRDSB  or  WiFB  iH  AonoiT  I 
BAUD'S  Non— OomnntiTT  Pitoran 
When  a  note  eiecnted  by  the  1 
alcme  was  given  for  commanity  prope] 
wife  is  a  proper  party  defendant  with  t 
band  in  an  action  on  the  note.  Per  8c 
HoTt  JJ...dlasMitiag. 

Dissenting  opinion.  Vor  majori^  t 
see  88  Pac  Beik  869. 

BOOTT,  J.,  (dissenting.)  I  am  im; 
concur  In  the  opinion  rendered  in  thi 
logical  as  It  reads.  It  must  be  be 
mind  that  we  have  a  system  of  p: 
rights  peculiar  to  ounidves;  and  U 
reason  some  of  the  rules  generally  t 
Ue  to  suits  on  negotiable  paper,  w 
tied  elsewhere,  cannot  be  applied  bei 
safety.  Our  laws  recognize  authority 
husband  to  create  debts  on  the  part 
community.  Tbe  wife  may  also  creat 
for  which  the  community  estate  Is 
at  least  tor  some  purposes,  aHboiu 
may  not  have  such  power  generally 
husband  can  contract  with  refere: 
his  separate  prop«*ty,  and  create  di 
its  acquisition,  management,  and  dlsp 
which  may  probably  be  a  charge  up 
communis  personal  property,  beca' 
his  power  to,  dispose  of  the  same,  bu 
not  be  made  a  charge  upon  any  part 
community  real  estate  prior  to  a  diss 
of  the  community,  except  by  the  act  < 
of  Its  members,  unless  t(x  Improv 
thereon,  under  the  provision  In  sectlo 
vol  1,  of  tbe  Code;  and.  It  may  be 
the  possible  farther  exception  of  sui 
estate  as  he  holds  the  record  title 
force  of  the  act  of  the  legislature  ap 
March  9,  1891,  (Sees.  Laws  1891,  p 
whtte  the  wife  has  not  glvea  tiie  notl 


Digitized  by 


Ih.) 


GOMMEBCIAL  BASK  «.  SCOTT. 


4S5 


bed  by  the  act  The  wife  may  also  con- 
t  and  create  debts  with  reference  to 

separate  property  which  could  not  be 
le  a  charge  upon  any  part  of  the  com- 
ilty  property  prior  to  dlssolatlon  of  the 
imunlty,  unless  In  such  cases  as  would 
le  under  the  act  lost  mentioned.  Such 
ig  the  law,  It  may  be  of  vital  Interest 
I  creditor  to  know  whether  or  not  an  ob- 
tion  which  he  holds  contracted  by  one 
Che  parties  Is  a  separate  debt  or  a  com- 
[lity  debt,  and  Its  community  character 

only  be  established  In  an  action  to  which 
ti  members  of  the  community  are  par- 
No  (me  will  contend  that  the  wife 
be  concluded  npon  this  question.  It 
ms  to  me,  without  an  opportunity  to  be 
rd,  aa  such  a  rule  would  be  destructive 
be  entire  community  system.  This  qnes- 
i  was  Iffooght  to  the  attention  of  the 
-Itorial  supreme  court  In  Andrews  v.  An- 
ws,  3  Wash.  T.  286, 14  Pac.  Rep.  68,  and. 
ilo  not  decided,  It  was  said  there  that 
3  see  no  way  for  a  creditor  to  get  a 
gment  Hen  conclusively  operative  upon 
h  real  estate,  except  as  the  result  of  an 
ion  or  proceeding  to  which  both  husband 
I  wife  were  parties,  and  in  which  the 
imnnity  character  of  the  debt  Is  admlt- 

or  In  issue.  It  may  be  that  he  could 
le  Into  court,  In  the  first  Instance,  al- 
ng  the  community  character  of  the  debt, 
1  obtain  a  Judgment  as  for  a  community 
>t"  Such  an  action  upon  an  obligation 
cuted  by  one  of  the  parties  only  would  be 
letbing  of  an  anomaly,  but  the  wife  Is  In 
ense  a  party  to  every  community  debt, 
Q  though  In  the  shape  of  a  note  given 
the  husband,  and  the  right  to  sue  both 
[nl>era  of  the  community  thereon  Is  ren- 
ed  necessary  by  the  situation.  If  this 
luot  be  done,  when  can  or  should  the 
iractw  of  such  a  debt  be  determined  so  as 
be  binding  upon  all  the  parties  interested? 
may  be  said  that  upon  the  Issuance  of 

execution  upon  a  judgment  obtained 
Jnst  the  husband,  and  a  levy  upon  com- 
nity  real  estate  thereunder,  the  wife  can 
ae  in  and  resist  a  sale  of  the  property, 
show  that  the  Judgment  was  not  obtain- 
npon  a  community  debt.  But  there  are 
lous  objections  against  limiting  the  meth- 
to  such  a  proceeding.  The  wife,  through 
lence  or  otherwise,  might  have  no  knowl- 
;e  of  the  levy,  and  In  such  a  case  must 
I  execution  creditor  go  ahead  at  his  peril, 
1  must  the  purchaser  under  such  an  exe- 
lon  sale  take  the  chances  of  having  to 
'end  an  action  which  the  wife  may  there- 
er  bring,  and  of  losing  the  property  If 
I  debt  upon  which  the  Judgment  was  ob- 
Qed  Is  shown  not  to  have  been  a  com- 
inlty  debt?  If  so.  It  is  evident  that  real 
ate,  n^der  such  clrcnmstanccs,  would 
ng  but  a  very  small  proportion  of  its 
ue.  Or  will  it  be  contended  that  upon 
!  issuance  of  an  execution,  and  its  levy 
ya  community  real  estate,  the  creditor 


should  taring  a  suit  or  proceeding.  In  aid  of 
the  ezecutlou  against  the  community,  to  eti- 
tabllsh  the  community  character  of  the  debt? 
If  80,  he  might  as  well  bring  the  action  orig- 
inally against  the  community,  and  save  the 
delay  and  expense  of  a  second  suit  Any  ^ 
objection  that  can  be  raised  to  Joining  the 
wife  In  the  solt  In  the  first  Instance  in  an 
action  upon  a  note  given  by  the  husbttnd 
for  a  community  debt  would  apply  with 
equal  force  to  a  subsequent  proceeding 
against  the  wife  to  determine  the  communi- 
ty character  of  that  same  debt  in  the  form 
of  a  judgment  against  the  husband.  Our 
laws  rtiatlng  to  jHWceedlngs  against  husband 
and  wife  tot  the  collection  of  debts  and  the 
mforcement  of  obligations  are  yet  very 
much  unsettled.  The  subject  is  a  compli- 
cated one,  with  Innumerable  Intricate  bear- 
ings, and  a  solution  thereof  compatible  with 
the  business  Interests  of  the  country,  and 
at  the  same  time  afTordlng  protection  to 
the  husband  and  wife  community,  Is  of  the 
greatest  Importance.  It  seems  to  me  t9e  de- 
cision rendered  In  this  case  strikes  hard  at 
^e  foundation  of  the  commercial  Interests 
of  the  people.  , 

There  are  many  qnestlona  alfectlng  com- 
munity tights  and  obligations  which  will  like- 
ly be  presented  for  detmnlnaUon,  some  of 
which  are  at  least  Indirectly  involved  In  this 
action.  Can  a  creditor,  in  eofdrdng  the  col- 
lection of  a  community  debt,  proceed  against 
the  property  of  the  community  or  the  sepa- 
rate proper^  of  either  ot  its  members  indis- 
criminate? In  Improvement  Co.  v.  Sag- 
meister,  4  Wash.  710,  SO  Pac  Rep.  1058,  we 
held  that  debts  contracted  1^  the  husband 
are  prima  fade  commimlty  debts.  But  this 
presumption  npon  a  negotiable  note  should 
not  be  allowed  to  grow  Into  a  concltisive  one 
as  against  the  wlf^  In  whosesoever  hands 
It  may  be,  although,  If  In  the  hands  of  a 
header  In  good  faith  without  notice,  the  wife 
would  probaUy  be  concluded  as  to  all  de- 
fenses going  to  a  mlsr^resentation  of  the 
consideration  therefor  by  the  party  originally 
obtaining  the  note,  as  this  should  follow  from 
the  fact  that  the  husband  had  the  right  to 
create  the  debt  against  the  community  for 
community  purposes.  But  the  wife  must  c^ 
talnly  have  the  right  to  be  heard  upon  the 
proposition  as  to  its  being  a  community  debt 
in  fact.  The  rule  that  the  conaideratlon  for  a 
negotiable  note  cannot  be  inquired  Into  as 
against  a  subsequent  holder  In  good  faith 
should  only  conclusively  operate  aa  against 
the  individual  executing  the  note.  But  the 
creditor  should  be  permitted  to  show  that  it 
is  a  community  debt,  and,  when  that  fact 
is  established,  the  rule  should  operate  against 
the  community  as  to  any  further  questions 
going  to  the  consideration,  for  It  can  then  be 
said  that  the  community  executed  It  It  wHL 
not  do  to  hold  that  the  presumption  that  a 
ncgotliibic  note  executed  by  the  husband 
creates  a  debt  against  the  cpmmunlty  is  on 
'  absolute  one,  as  It  would  vest  power  Is  the 
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bnatund  to  tndlrectl;  dlspoae  of  tbe  oitlre 
community  estate,  both  real  and  peraonaL 
One  of  tbe  main  purpoaes  of  the  law  la  to 
prevent  tbls.  In  holding  that  the  conaidera- 
tlon  cannot  be  Inquired  into  In  faror  of  the 
maker  against  a  subsequent  holder  in  good 
faith,  the  creditor  is  given  all  the  protection 
that  the  common  law  gave  him.  The  rale 
was  Invoked  for  his  benefit,  and  to  farther 
commercial  Interests,  and  would  not  militate 
against  a  role  permitting  him  to  establish 
the  fact  that  there  was  another  party  liable 
upon  that  same  note  not  patent  upon  its  face. 
This  wotdd  be  extending  the  doctrine,  Instead 
of  limiting  It  The  dedslcm  of  all  sach  ques- 
tions affecting  the  community  must  be  ap- 
proached with  great  care,  having  r^ard  for 
the  wdfare  of  the  community,  and  for  the 
commercial  interests  of  the  people;  and  each 
question,  as  It  arises,  must  necessarily  be 
considered  with  reference  to  Its  bearing  up- 
on others,  or  interminable  confosion  and 
hardship  will  result  With  great  deference 
to  the  straightforward,  apparmtly  simple 
holding  In  this  case,  it  seems  to  me  It  in- 
volves much  more  than  la  at  first  sight  risi- 
ble. I  think  the  plaintiff  tn  this  case  should 
hare  the  rl^t  to  have  ^he  character  of  Its 
claim  settled  In  this  action,  and  to  liave  a 
judgment  against  all  the  parties  liable  there- 
on. If  it  Is  to  be  held  that  in  this  state 
a  note  executed  the  husband  Is  conclusive- 
ly his  separate  debt  only,  most  disastrous 
consequences  wiD  flow  from  tt,  as  the  great 
bulk  of  the  property  held  In  the  state  is  un- 
doubtedly community  property,  and  In  many 
cases,  as  in  this  one,  the  creditor  would  not 
be  In  a  position  to  sue  upon  the  origtiml  debt 
The  commercial  value  of  negotiable  paper 
would  be  most  seriously  Impaired  thereby. 
On  the  other  hand,  if  snch  a  note  is  to  be 
held  conclusively  a  community  debt  then 
there  Is  an  end  to  the  supposed  protection  af- 
forded the  wife  by  the  community  laws,  and 
a  long  stride  backward  has  been  taken  In  the 
relations  of  husband  and  wlf  & 

BOTT,  omcaza. 


ffrOWBLL  T.  WADDINGHAM  et  aL  (No. 

19,106.) 

(Supreme  Goort  of  OaUforola.  Oct  10,  1803.) 
Lyjinronoii — MoaTOAOBa— Wastb— Eiohwats. 

1.  nie  own«  of  hoaBes,  after  they  have 
been  removed  from  bis  laod  onto  a  public 
street  caooot  maiutaia  a  salt  to  eoJoin  their 
removal,  as  be  baa  an  adequate  remedr  at  law. 

2.  Where  bousea  on  mortgaged  land  have 
been  removed  tberefrom,  they  are  personalty, 
however  they  may  have  been  removed,  and  are 
no  longer  uuder  the  oi>eration  of  the  mortgage 
lleD,  and  tbe  mortfragee  cannot  therefore  main- 
tain a  suit  to  enjoin  their  further  removal. 

8.  The  fact  that  thev  have  been  removed 
into  a  public  street  on  which  tbe  land  abuts, 
and  not  hf,von(l  the  eenter  line  thereof,  does 
not  render  their  location  bIUI  on  the  land,  on 
the  ground  that  the  owner  of  land  abattlng 
OD  a  street  owns  the  land  over  which  tbe  street 
ra.iB  to  the  centw  line  tboreof,  as  he  has  no 


right  to  filace  Us  buildings  in  the  strec 
has  no  right  as  owner  in  anything  in 
over  the  etreet. 

Ck>mml88ioner8'  dedrion.  Departm 
Api>eal  from  supa*lor  court,  San  Bern 
county;  John  L.  Campbell,  Judge. 

Action  by  N.  W.  Stow^  against 
Waddlugbam  and  others  tor  an  Injni 
An  injunction  was  gzanted,  and  deCd 
appeaL  Reversed. 

Harris  ft  Gregg,  for  appellaiitL  ¥ 
Olrd.  tor  respondent 

TBMPLB,  O.  This  case  resemUes 
T.  Waddlngham,  91  CaL  8T7,  27  Pac 
760.  In  fact  the  building  contract 
same  in  both  cases.  Clubine  contracte 
the  defendant  Nevnnan  to  build  i 
houses,  ^  upon  land  he  had  eontra< 
purchase  from  Miller,  and  six  on  th 
purchased  from  plaintiff.  The  building 
alike,  and  all  were  building  at  tbe  aam 
Olublne  had  a  contract  with  plaintiff  1 
(diase  from  plaintiff  about  20  acres  o 
In  tbe  town  of  Ontario.  He  was  not 
possession  under  the  contract  except  i 
was  authorised  to  divide  the  land  Into 
and  lota.  He  might  sell  lota  at  not  les 
a  fixed  price,  and  plaintiff  would  ma 
deeds  and  receive  tbe  purchase  money 
contract  price  for  the  land  was  (18,50 
tbe  plaintiff  testified  that  he  had  recei 
this  about  $5,000.  CInblne  foiled  to 
the  payments  agreed  upon,  and  asked 
extension  of  time,  and  promised  to  luiv< 
buildings  erected  upon  the  land,  and 
upon  the  time  was  extended.  The  cc 
price  for  the  buildings  to  be  erected  hj 
man  upon  the  land  purchased  from  S 
was  $1,100,  payable  in  weekly  Inst-iU 
Newman  furnished  all  materials,  and 
the  wwk.  After  the  houses  had  all 
commenced,  and  were  from  one-eig] 
one-fourth  completed,  Clubine  fiilled  tc 
paymento,  and  informed  Newman  tl 
oould  make  no  mora  Seven  hundred  < 
only  had  been  paid.  It  was  then  agrc 
tween  Clubine  and  Newman  that  Ne 
ahould  finish  the  buildings,  and  that  he 
own  fhem  unless  tbej  were  paid  for. 
this  arrangement  the  houses  were  al 
pleted  hy  Newman.  Plaintiff  testlfie< 
he  knew  nothing  of  this  arrangemei 
tween  Newman  and  dnbine;  that  he  d 
object  to  the  constructlfm  of  the  house 
was  anxious  to  have  them  built  It  do 
appear  that  Newman  was  aware  of  t 
derstandlng  between  Clubine  and  tbe 
tiff.  The  houses  rested  upon  mndsUls 
upon  the  surface  of  the  grotmd.  and  vi 
testified  ttiat  upon  their  removal  th< 
was  left  substantially  as  It  was  befon 
erection.  Newman,  after  tbe  ecMnpIet 
his  contract  filed  a  claim  fbr  a  meet 
and  material  man's  lien  upon  the  house 
afterwards,  as  they  were  not  paid  foi 
them  to  tbe  defendant  Waddlngham, 
commenced  their  removal  on  Saturday 
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nod  worked  with  a  body  of  men  all  niglit 
and  all  day  Snnday.  Plaintiff  appeared  upon 
the  grormd  while  the  wort  of  removal  was 
(Tolng  on,  and  forbade  it,  and  on  the  foUowlng 
3iIonday  commenced  thla  action  enjolnlns  the 
work.  At  that  time  all  tiie  hoiues  had  been 
removed  from  the  premises  Into  the  streets, 
where  they  still  are,  except  one,  which  was 
taken  away.  The  finding  npon  tiie  subject 
Is  as  follows:  "(12)  That  all  of  said  houses  In 
said  paragraph  mentioned  and  described  were 
at  the  time  this  action  was  brought,  and  stUl 
mre,  in  the  public  streets  and  highways  of  On- 
tario, Id  said  county  of  San  Bernardino, 
resting  upon  blocking,  rollers,  and  moving 
appliances,  which  were  placed  under  said 
bnlldlngfi  by  said  Waddlngham  for  the  pur- 
pose of  removing  said  lumber,  but  upon  land 
the  title  to  which  la  in  N.  W.  Stowell  Said 
houses  were  all  so  removed  Into  said  streets 
and  highways  by  defendant  Waddlngham, 
but  not  beyond  the  center  lines  of  any  of 
■aid  highways  bordering  said  premises  do- 
scrlbed  in  plalntHTs  amended  complaint" 

The  complaint  avers,  and  It  Is  found,  that, 
deiHlved  of  tbe  buildings,  the  land  consti- 
tutes fnsuffldent  security  for  the  mon^  still 
due  plaintiff  ajran  his  contract  for  the  sale  of 
the  land.  If  It  be  admitted  that,  under  the 
drcumstances,  plaintiff  was  the  legal  owner 
of  the  houses,  he  had  an  adequate  remedy 
at  law;  but,  whether  owner  or  mortgagee, 
this  action  to  stay  waste  cannot  be  main- 
tained. It  was  commenced  too  late;  the 
waste  had  already  been  committed.  He  had 
no  right  to  stop  the  buildings  In  the  public 
highway.  Buckout  r.  Swift,  27  OaL  433.  In 
that  case  tbB  [dalntiff  was  mortgagee,  and 
the  house  was  a  part  of  the  land  when  the 
mortgage  was  executed.  The  premises  were 
In  Sacramento,  and  the  bouse  was  moved  by 
tbe  great  flood  of  18G2  into  the  street,  a  short 
distance  from  the  lot  There  It  was  pur- 
chased  by  Lowell  with  a  full  notice  of  plaln- 
tlfTs  mortgage.  The  court  said:  "So  far  as 
legal  effect  Is  concerned,  It  matters  not 
whether  the  severance  Is  by  act  of  God  or 
the  act  of  man.  The  severance  proprlo  vlg- 
ore  changed  the  character  of  the  property 
from  real  to  personal.  Irrespective  of  the 
means  by  which  It  was  accomplished."  It 
was  also  said  that,  by  the  removal  of  the 
house  from  the  premises,  "the  house  was  ef- 
fectually removed  from  the  operation  of  the 
roortgnge  lien."  Plaintiff's  counsel  dalnis 
that  Stowell's  position  la  that  of  a  mortgagee. 
In  such  case  his  lien  was  effectually  de- 
stroyed by  the  removal  of  the  houses.  But, 
whether  he  was  owner  or  mortgageo^  tbim 
Rilt  cannot  be  maintained. 

Respondent's  counsel  does  not  appear  to 
dispute  this  general  proposition,  but  he  con- 
tends that.  Inasmuch  as  plaintiff  Is  the  ovner 
of  tbe  land  over  whldi  the  street  runs  to  the 
center  line  of  it— us  to  that  boundary  tbe 
mor^ged  premises  extend,— the  houses, 
though  aerered  from  the  land,  are  still  oa 


the  premises,  and  subject  to  his  Hen.  C<n- 
eedlng;  for  the  purposes  of  the  case,  that  a 
suit  could  be  mslntalned  although  the  fix- 
tures had. been  aeyereA  from  tbe  land,  pat 
upon  rollers  and  wheels,  and  were  being 
moved  off  from  the  premises,  but  were  not 
yet  entirely  off,  such  a  case  is  not  made  by 
the  facts.  The  owner  of  land,  over  which 
a  pabUc  highway  has  been  established,  has 
no  right  to  place  his  buildings  thwe  In  such 
a  way  as  to  obstruct  the  highway,  nor  has 
he  any  ri^t,  as  such  owner,  In  anything  in 
transit  over  the  highway.  He  cannot  lnter< 
fere  with  pawns  using  the  street  simply 
because  he  owns  the  land  subject  to  the  pub- 
lic easement  Property  being  carried  over 
the  street  Is  no  more  on  his  premises  there 
than  it  wonid  be  mUes  away.  I  tUnk  the 
ordw  appealed  from  should  be  reversed,  and 
the  cause  remanded. 

We  concnr:  BBLOHBR,  a;  SBABLa,  C 

PBR  OURIAH.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  la  rerersed,  and  tbe  cauae  remanded. 


SBCDRITT  SAV.  BANK  A  TRUST  CO  ▼ 
BOARD  OP  SUP'RS  OF  LOS  ANGELES 
OOinffT  at  aL  (No.  14.886.)  MAIN 
STRBBT  SAT.  BANK  A  TRUST  CO.  v 
SAMB.  (Nol  14,886.)  LOS  ANGELBS 
SAV.  BANK  T.  SAMB.  (No.  14,887.) 

(Sqrenw  Ooort  of  California.  Ang.  31.  1898.) 

TAZAnoH— E^AUiATioH— Nonca— Writ  ia  B» 

VI BW. 

«  .1.^-^  <^  ^  equaMsation 

finding  that  a  bank  has  omitted  property  from 
the  list  of  its  taxable  property,  and  should  iie 
auessed  tberewi.  and  Erecting  the  auesBor  to 
add  such  property  to  lU  assessment,  is  not  an 
attempt  by  tbe  board  to  add  property  to  the 
Ust  and  exerdse  aasMSorial  dowmb,  but  Is  a 
direction  that  the  asiiwaor  make  such  addltlni. 
tbongh  the  order  specifies  the  valve  itt  the 
proper^  to  be  added,  and  is  authorised  byPtoL 
t«de,  t  3681.  requiring  tbe  assessor,  at  the  re- 
quest of  the  board,  to  list  and  assess  property 
which  he  has  failed  to  assess. 

2.  Pol.  Code,  i  8681.  nnder  wUch  tbe  as- 
sessor Is  required,  at  tbe  reauMt  of  the  board 
of  eqnalizanon.  ^  to  Ust  ana  assess  property 
whicb  he  has  failed  to  assess,  which  section  the 
city  charts  of  Los  Aofrelps  makes  applicable 
to  the  common  coancil,  sitting  as  a  board  of 
equalization,  does  not  conflict  with  the  consti- 
tutional provisions  which  define  the  powers  and 
duties  of  state  and  county  boards  of  equallsa- 
tiou.  and  which  do  not  give  the  power  to  caase 
woperty  to  be  added  to  the  assesSmeut  list 
since  It  merely  sxtends  the  power  and  doty  of 
the  assessor, 

3.  A  notice  to  a  l»Dk  to  appear  before  the 
board  of  equalisation,  and  show  cause  why  Its 
"assessment  on  solvent  credits  should  not  be 
Increased  from  $2,774  to  $275,000,*'  soffidently 
Informs  it  that  it  Is  proposed  to  add  propwty 
to  the  assessment 

4.  A  p«son  appearing  before  the  board  of 
egnalisation  In  respMise  to  a  notice,  and  sub- 
niltting  to  the  action  of  the  board,  waives  any 
defect  in  the  notice. 

5.  A  finding  by  the  board  of  equalisation 
that  a  person  has  (unltted  taxable  property 
from  his  list  Id  a  eotaln  amonnt  Is  oonc^nstTe 
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on  the  courts  on  writ  of  review,  sloce  Oode 
OItU  Proc  §  1074,  proyldes  that  the  review  on 
■udl  writ  QpHDot  be  extended  further  than  to 
determine  whether  the  Inferior  tribunal  or 
bwrd  has  revalarly  poiBaed  its  anthorit?. 

6.  BTen  U  the  fact  that  property  has  been 
to  omitted  is  necessary  to  give  the  board  jaris- 
dlction,  the  court  cannot  review  the  evidence 
to  determine  whether  there  was  evidence  to 
show  such  fact,  since  the  fact  Is  one  to  be  de- 
termined by  the  board. 

Farmers'  &  Merchants*  Bank  v.  Board  of 
BmuiUxation.  32  Pac.  Rep.  312,  97  Oal.  818, 
furawed. 

£B  bank.  Appeal  teom  mperior  court,  Los 
Angeles  ocnmty;  William  P.  Wade,  Jadge. 

PetiUona  the  Seemltj  Savliigs  Bask  ft 
Trust  Company,  Main  Street  Savings  Bank 
ft  Trast  Oompany,  and  Los  Angelea  Savings 
Bank  tor  a  vrit  to  review  an  ord»  of  the 
board  ctf  snperrlscHTS  of  Los  Angeles  connty, 
atttliv  as  a  board  of  eqi]allEati<Hi,  directing 
property  to  be  added  to  the  assessments  of 
petitioners.  From  a  Judgment  annulling  the 
order  fbe  board'  appeals.  ReveneO. 

James  McLachlant  Waldo  M.  York,  and  B. 
M.  Marble,  tor  appelant  Oravea,  O'Mdf 
reaj  ft  Hhankland,  tor  respmidaitaL 

PBB  CURIAM.  Jn  Farmers'  &  Merchants* 
Bank  T.  Board  of  Bquallsatlon,  97  GaL  818^ 
82  Pac.  Rep.  812,  most  ot  the  qaestU«M  ln> 
TOlred  In  this  appeal  were  determtned  ad- 
Tersdy  to  the  resiwndeixt  Xhe  addlttoDal 
point  now  presented,  that  tiw  legtadatnre 
could  not  ouxfer  nj^on  Hie  state  board  of 
aqnallntloii  authority  to  extend  Ilia  time 
within  whl6h  the  eountjr  board  of  egoallaa- 
tloQ  could  act,  must  also,  mider  the  princi- 
ples declared  in  that  case,  be  determined 
acalnat  the  respondent;  and,  np(m  the  au- 
thority ot  that  case,  tiie  Judgment  to  »■ 
versed. 


DB  CAMP  LUMBER  00.  t.  TOLHURST 
St  BX..  (WOODWORTH  OOMMERCIAL 
CO..  Intervener.)    QXtt.  19,182.) 

(Sopnme  Court  of  California.  Oct  7,  180a) 
Msoavrioa'  Lisks— Attobnbts'  Fias. 
Code  Civil  Proc  S  llSl.  relating  to  me- 
dumiCB'  liens,  requires  that  "26  per  cent  of 
the  whole  ctmtraet  price  shall  be  made  payable 
at  least  85  days  after  the  final  completion  of 
the  contract  Sections  11^.  119S,  authorize 
%  claimant  on  establishing  his  Uen.  to  recover 
costs  and  an  attorney's  fee.  HM,  in  an  action 
a  material  man  to  enforce  bis  claim  against 
25  per  cent  of  the  contract  price  retained 
by  the  owner,  that  the  costs  and  attorney's  fee 
are  chargeable  againat  the  premises  where  the 
snm  so  retained  was  not  sufficient  to  satis^ 
the  daim,  and  the  contractor  snffered  a  de- 
fauit  while  the  owner  contested  the  claim. 

Oommlsslonen*  deddon.  Departmoit  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  the  De  Camp  Lumber  Com- 
pany against  Shdley  H.  Tolhurst  and  wife 
and  John  A.  McCarty  to  enforce  a  lien  fw 
materials  furnished  to  defendant  McCarty 
to  be  used  In  the  CMistructAcn  of  a  house 


which  McCarty  was  building  for  defn 
T<^urBt  The  Woodwt*tli  Commi 
Company  Intorr^ied  tor  the  purpose  o 
fordng  Its  lieu  tor  materials  fumi 
Th^e  Was  a  Judgment  In  favor  of  ttaf 
claimants,  and  defendants  Tolhurst 
wife  aj^aal,  Afflrmed. 

S.  P.  Mulford,  for  appdlants.  ChaiL 

sat  Davis,  for  respondent 

BELCHER.  C.  In  September,  1891, 
A.  McCarty  entered  into  a  written  con 
with  Shelley  H.  Tolhurst  appellant  to 
nish  the  materials  and  construct  for 
on  a  lot  In  tiie  dty  of  Los  Angles  a  d 
Ing  house  with  fences  and  other  atruci 
for  the  sum  of  92,275.  The  contract 
duly  rec<M:ded,  and  by  its  terms  2S 
cent  of  the  whole  contract  price  was 
payable  35  days  after  Its  final  compl< 
The  De  Camp  Lumber  Company,  respou 
undffl"  contract  with  McCarty,  furnlahec 
terlals  which  were  used  in  the  com 
tlon  of  the  building,  of  the  Tolue  of  $1,0; 
of  which  sum  $532.14  waa  still  due  am 
paid  at  the  time  of  the  conamencemoii 
trial  of  this  action.  The  Woodworth 
merclal  Company,  respondent,  under 
tract  with  McCarty,  also  furnished  mat 
which  were  used  In  the  construction  o 
building,  of  the  value  of  $69.48,  no 
of  which  sum  had  been  paid.  The  1 
ing,  fences,  and  other  structures  were 
pleted  on  December  5,  1891,  and  on  . 
ary  2,  1892,  each  of  the  respondent 
panics  filed  In  the  office  of  the  count 
corder  of  Los  Angeles  county  Its  dal. 
lien  for  the  materials  furnished.  In  p 
form,  and  duly  verified.  The  De  Camp 
her  Company  commenced  this  action  ag 
the  appellants  and  McCarty,  the  contri 
to  foreclose  its  lien.  The  Woodworth 
merdal  Company  Intervened,  and  fil 
complaint  for  the  foreclosure  of  Its 
McCarty  failed  to  appear,  and  allows 
default  to  be  entered.  The  appellant! 
swered  both  complaints,  and  denlec 
their  material  averments,  l^e  oaae 
tried,  and  the  court  found  upon  aH 
Issues  In  favor  of  the  respondents; 
among  other  ttilngs.  that  25  per  cen 
the  contract  price— that  Is,  $568.75— stl 
malned  In  the  hands  of  appellants,  and 
$75  was  a  reasonable  attom^'s  fee  1 
allowed  to  each  of  the  respondenta. 
as  conclusions  of  law  It  found  that 
respondent  was  entitled  to  Judgment  as 
McCarty  for  the  amount  of  Its  claim. 
Interest  thereon  from  December  6, 
to  the  date  of  the  Judgment,  and  for 
of  suit  IndadlDg  $75  for  attorney's 
the  two  claims  aggregating,  for  prii 
and  interest  $629.25;   and  also  tba 
spondents  were  entitled  to  a  decree  a| 
appellants  for  the  sale  of  the  said  1 
and  lot  and  the  appUcatton  of  $568.' 
the  iMtKceds  thanot  to  the  payment  o 
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eaid  JndgzQcnts  in  pn^ortlon  to  t£etr  re- 
specUre  amoimts,  and  tar  tlM  api^lcatton 
of  BO  much  of  the  balance  of  sn^  pro- 
ceeds aa  might  be  aeceaaary  to  paj  the 
■aid  coets  and  attom^s  fee.  Judgments 
and  decree  were  acccardlngly  so  entered, 
and  the  appeal  is  from  that  part  of  the 
decree  directing  the  payment  of  the  costs 
and  attorney's  fee  ont  of  the  proceeds 
of  the  sale.  The  costs  and  attorney's  fee 
amounted  In  the  aggregate  to  $206^ 
and  wheUier  or  not  the  appellants  conid 
rightly  be  subjected  to  the  payment  of  that 
sum,  or  any  part  thereof.  Is  the  only  ques- 
tion presented  for  decision. 

It  is  urged  on  behalf  of  the  Q;pi>ellant8 
that  they  were  not  personally  liable  for  the 
debts  of  the  contractor  to  any  Uenholder 
for  materials  or  labor  furnished,  and  that, 
If  they  had  paid  the  demands  of  respond- 
ents  before  the  final  determination  of  the 
action,  tiiey  would  have  done  so  at  their 
peril,  and  would  have  Imposed  upon  them- 
selves Uie  burden  of  proving  that  the  de- 
mands paid  were  valid  debts  of  the  con- 
tractor, and  secured  by  valid  Hens  on  their 
property;  and  that,  falling  to  do  tbis,  they 
would  hare  had  no  recourse  against  the  con- 
tractor for  indemnity;  and  hence  It  is  In- 
^ted  that  the  25  per  cent  of  the  contract 
pilc^  I56&76,  which  still  remained  In  their 
hands,  was  the  extent  and  limit  of  their  Ua- 
bUity.  Section  11&3  of  the  Ck>de  of  avil 
Procedure  xooTldes  that  the  contractor  can 
recover  <«i  a  lien  filed  by  tilm  <mly  such 
amount  as  is  due  to  him  according  to  the 
toms  of  his  contract;  that  h*  shall  defend 
any  action  brought  to  enforce  a  lien  for 
wwk  done  or  materials  furnished  by  a  sub- 
contractor at  his  own  expense,  and  that  dur- 
ing the  pendency  of  sufh  action  the  owner 
may  withheld  the  amount  of  money  for 
whicD  the  lien  Is  filed;  that  In  case  of  Judg- 
ment against  the  own^  <sr  his  proper^  up* 
on  the  Uen  the  amount  of  su^  Judgment 
and  costs  may  be  deducted  by  the  ownw 
from  the  amount  due  or  to  become  due 
blm  to  the  contractor,  "and  If  the  amount 
of  inch  Judgment  and  costs  shall  exceed  the 
amount  due  by  him  to  the  eontraotor,  or  U 
the  owner  shall  have  settled  with  the  eon- 
tractor  in  full,  he  shall  be  enutled  to  recover 
back  from  the  contractor  any  amount  so 
paid  by  him,  the  said  owner,  in  excess  of 
tlie  contract  price,  and  fc^  whlcb  the  con< 
tractor  was  originally  liable."  And  section 
UflS  of  the  same  Oode  provides:  "The  court 
must  also  allow  as  part  of  the  costs  the 
money  paid  for  filing  and  recording  the  Uen, 
and  reasonaUe  attorneys*  fees  In  the  superior 
ud  Boprone  courts,  such  costs  and  at- 
toneya'  fees  to  be  allowed  to  each  Ueo 
^mant  whose  lim  is  established,  whether 
he  be  plslnUfl  or  defendant."  Theea  sec- 
firas  caearly  recognize  the  rights  of  the  suc- 
<*uftd  Um  daimant  to  recover  his  costs 
■Bd  ft  nwsoaabte  attonuy's  Cse^  and  tb* 


only  (piestion  Is,  can  the  i>aym^  of  such 
costs  and  fee  be  enforced  against  the  owner 
imder  drcumstances  such  as  are  shown 
here?  Section  H84,  Code  OivU  Proa,  re- 
quires  that  "at  least  twenty-five  pw  cent, 
of  the  whole  contract  price  shall  be  made 
payable  at  least  tblrty-ftve  days  after  the 
final  completion  of  the  contract"  This  pro- 
vision was  evidently  Inserted  for  the  pro- 
tection of  subcontractors,  material  men,  and 
laborers,  tbus  givtatg  them,  If  unpaid,  ample 
time  after  the  woric  Is  completed  to  file 
thetr  daims  of  Uen  and  secure  payment  of 
any  sums  of  money  due  them.  After  the 
completion  of  the  contract  the  owner  holds 
the  reserved  money  for  payment  to  the 
contractor  or  lien  claimant,  as  the  one  or 
the  other  may  prove  to  be  entitled  to  it  If 
there  be  ir  contest  between  tliem  In  regard 
to  the  money,  It  is  a  matter  for  them  to 
settle  between  thems^vee,  and  at  their  own 
expense,  and  with  which  the  owner  has  no 
concern.  In  such  a  case  tlie  owner  may 
and  should  deposit  the  money  In  court  and 
let  the  contestants  then  have  their  lights 
determined.  In  this  case  there  was  no  con- 
test between  the  contractor  and  respondents. 
By  permlttlBg  his  default  to  be  entered,  the 
contractor,  In  efFect  admitted  that  respond- 
ents wwe  entitled  to  the  money.  The  ajH 
pellants,  howevw,  retained  the  money,  and 
apparently  without  cause  or  right  raised  a 
contest  on  every  point,  and  fought  the  case 
through  to  Uie  end.  By  so  doing  they  de- 
layed the  respondents  in  recovering  money 
to  which  they  were  Jtistly  entitled,  and  put 
them  to  unnecessary  expense.  Und»  such 
circumstances,  we  think  the  respondents' 
costs  and  attorney's  fee  were  properly  al- 
lowed and  made  payable  out  of  the  proceeds 
of  the  property  wdered  to  be  sold.  Tlw  de- 
cree should  tha«fore  be  affirmed. 

We  concur:  SBABLS,  a;  VANaUW,  0. 

PER  CUBIAM.  Foi  the  reuona  giren  in 
the  fixreKOlDf  opinion  ib»  decree  to  affirmed. 


SMITH  T*  LOB  ANOBLBS  0OUNT7.  (No. 
1»,16S.T 

(Supron  Ooort  at  OaUfonda.   Oct  T»  1898.) 

Oounrr  Supsbtiboss— Cottbaotb. 

Act  Ibrch  14.  1883.  (County  Oovmi- 
ment  Act.)  authorizes  the  county  board  of 
Buperrliors  to  issue  bonds,  and  provides  that 
the  bonds  shall  be  delivered  to  the  county  treas- 
urer, by  whom  they  shall  be  sold  to  the  nlghest 
bidder.  Section  29  further  authorizes  the 
board  to  do  "all  other  acta  and  thinn  *  •  • 
which  mar  be  necessary  to  the  full  discharce 
of  the  dunes  of  the  legislatlTe  authority  of  the 
county  government."  Hdd,  that  the  board  did 
not  have  authority,  under  section  2S,  to  em- 
ploy an  agent  to  procure  bids  to  he  made  fw 
auch  bonds,  , 

D^Hirtment  '  3.  Appeal  from  MVcriAf 
eourt,  Lm  Angeles  oonnlj. 
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Action  by  Aaroo  Smith  against  tbe  coimtjr 
of  Lob  Angeles  to  recorer  for  services  per- 
formed un^er  a  contract  with  the  county 
board.  A  demurrer  to  the  complaint  was 
mgtalned,  and  plaintUf  appeals.  Affirmed. 

TTmight(tii,  giiait  A  OampbeU,  for  appel- 
lant James  McLachlan,  B.  M.  MarUe,  ud 
Waldo  M.  Yoric,  for  respondent 

PBR  CURIAM.  Tiie  complaint  In  this  ac- 
tion substantially  alleges  that  the  board  of 
supervisors  of  Los  Angeles  county,  after  a 
favorable  election  had  for  that  purpose,  duly 
authorized  the  Issuance  of  300  bonds,  in  de* 
nominations  of  11,000  each,  bearing  interest 
at  the  rate  of  5  per  cent  per  annum,  for 
the  erection  vt  a  county  conrtlunise;  that 
said  bonds  were  duly  executed  and  dellrered 
to  the  county  treasurer  for  sale,  and  that 
ho,  in  pursuance  of  lair,  Hiereafter  adver- 
tised for  and  Invited  bids  for  said  bonds; 
that  no  bxma  fide  bid  had  been  made  for 
any  of  tbe  bonds,  and  that  no  sale  tliere<tf 
waa  or  could  be  made  until  a  bid  for  110 
of  said  iKMids  was  procured  and  caused  to  be 
made  1^  plaintiff.  In  puxsuance  of  bis  em- 
Idf^ment  by  tiie  board  nt  anpaniaors  to  pro- 
cure a  Ud  to  be  made  for  said  bonds,  or  a 
part  thereof  1^  some  bidder  vho  would  of- 
fer and  bid  therefor  a  price  v^ch  said  treaa- 
urer  and  said  board  were  authorized  by  law 
to  acc^t;  that  said  Ud  so  procured  the 
plaintiff  for  110  of  said  bonds  was  accepted, 
and  said  txmds  so  Ud  for  were  by  said  treas- 
urer sold  at  B  per  cent  premium  and  accrued 
Inteieat  to  said  bidder  so  procured  as  afore- 
said by  ^alntifl,  and  the  purdiase  price 
Oaenot  paid  into  tba  treasury  of  said  coonty; 
that  said  board,  acting  tar  said  county, 
agreed  to  pay  plaintlflF  for  such  sOTices  what 
they  mre  reasonably  worth,  and  the  value 
€t  the  services  so  rendered  was  and  Is  rea- 
sonably worth  the  sum  of  fS,300;  that  with- 
in one  year  after  be  performed  said  services, 
plaintiff  duly  presrated  to  said  board  Us 
Itemized  claim,  duly  verified,  for  said  serv- 
ices, which  claim,  and  every  part  thereof, 
said  board  refused  to  allow,  and  wholly  re- 
jected the  same,  mie  complaint  was  de- 
murred to,  on  tbe  ground  that  it  did  not 
state  facts  sufficient  to  constttuto  a  cause  of 
action.  The  demurrer  was  sustained  by  the 
court,  and,  upon  plaintiff  reusing  to  amend, 
Judgment  was  given  for  defendant  and 
plaintUf  appeals. 

The  question  to  be  determined  cm  this  ap- 
peal Inrtrives  the  power  of  the  board  of 
supervisors  to  make  the  contract  of  employ- 
ment upon  which  this  action  Is  founded. 
Section  25  of  the  act  of  March  14,  1883,  com- 
monly known  as  the  "Oonnty  Government 
Act"  under  which  It  Is  claimed  such  power 
was  conferred,  provides  that  "the  board  of 
sapervlBors  In  their  respective  counties  have 
Jurisdiction  and  power,  under  such  limita- 
tions and  restrictions  as  are'  prescribed  by 
law,"  to  create  a  bonded  Indebtedness,  and 
to  issue  bonds  of  the  county,  as  provided  by 


section  87  of  said  act;  and  subdlvlri 
of  section  25  provides  that  "whenever 
Issued  under  this  chapter  stiall  be  dal 
cuted,  •  •  •  they  shall  be  dellvei 
the  county  treasurer,  and  bis  recelp 
en  therefor,  and  he  shall  stand  chaiig 
his  official  bond  with  all  bonds  del 
to  him  and  the  proceeds  thereof^  a: 
shall  sell  the  same,  or  ^change  them 
the  direction  of  the  board  of  siqKr 
*  *  *  He  shall  also  ke^  a  record  of 
sold  or  exchanged  by  him,  *  *  *  am 
also  report  under  oath  to  the  board,  a 
regular  session,  a  statement  of  all 
sold  or  exchanged  by  him  Ednce  the  s 
ing  report  and  the  date  of  sach  sale 
change,  •  •  •  and  Oie  amount  of  a< 
Interest  rec^ved  Urn  on  socb  sale 
change^  *  *  *  but  such  bonds  **** 
be  Bcdd  ixe  exchanged  for  any  IndAt 
of  th»  county,  except  by  the  approval 
board  of  stq^wvisnn  of  said  comity 
sale  shall  be  made  of  any  audi  bond  i 
to  the  bViest  Udder,  aftw  adrertiBtn 
toe  the  purchase  of  Oe  same"  in  tiie  d 
prescribed.  And  subdivision  SB  of  0h 
section  empowers  ttie  board  "to  do  ai 
form  all  othw  acta  and  things  requi] 
law  not  in  tills  act  emunerated.  or 
may  be  necessary  to  the  fidl  dlsdu: 
tlw  duties  of  the  legldattve  antliorlty 
county  goremment"  Sectioti  6  of  12u 
act  provides  that  "aH  contracts,  ant 
tlons,  aHowancGs,  paymenta  and  liabHi 
pay,  made  or  attempted  to  be  made  in 
tion  <tf  thia  act'  dud]  bo  absolutely 
and  ttiall  nsver  be  the  foundation  ot 
at  a  dalm  against  llie  treasury  of  sod 
ty.  •  •  And  section  86  thereoi 
Tides  that  "the  board  must  not  for  an 
pose  cmtract  ddita  or  liaUlitleo  en 
pursuance  of  law.".  It  is  dear  mat 
provtshms  of  the  statute  eonter  no  e 
power  upon  tbe  board  of  snporlaors  to 
such  a  contract  as  the  one  sought  to 
covered  on  in  this  action;  and  unless 
be  Implied  from  subdivision  85,  refm 
then  It  ftdlovra  that  no  such  powo" 
and  the  contract  sued  on  Is  therefor* 
because  not  made  In  pursuance  of  lav 
the  act  of  March  14,  1883,  distinctly 
merates  the  acta  which  the  board  Is  re 
to  perform  with  reference  to  Uie  tai 
and  disposal  of  county  b<mda;  and,  i 
employment  of  a  procurer  of  bids  for 
delivered  to  the  treasurer  for  sale  • 
change  under  the  law  was  not  In  an; 
necessary  to  the  full  discharge  (rf  tib 
Islative  authority  of  the  county  goven 
no  such  implied  authority  to  make  e 
contract  was  omferred  upui  tiie  bof 
contended  for.  The  board  of  eapei 
cannot  sell  or  negotiate  Qie  sale  of  Its 
ty  bonds.  That  power  is  expressly  cmi 
by  statute  on  the  county  treasnrer,  i 
to  be  exercised  by  him  under  the  dir 
of  the  board,  and  the  sale  or  exchai 
bonds  by  him  Is  made  subject  to  the  a| 
al  of  the  board;  In  other  words,  the  b 
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bondi  Is  Mllcited  and  obtained  npim  the 
urtlwinMit  1^  tba  treomrer  tor  nicfa  bid, 
the  law  recognliee  no  oHier  mode  of 
nmnent  Tlw  treasurer  alone  procnree 
bid,  the  mode  and  manner  of  aach  pro- 
snent  belnc  v«ciflcall7  pointed  ont  by 
ata  Hie  making  of  Qie  contract  In 
itloa  by  the  board  of  superylaora  was  an 
'arranted,  if  not  a  pragmatical,  intw* 
nee  TlUi  ttie  power  and  dntlea  of  the 
ttr  treaaorer,  as  eotpreaely  cmferred  and 
aed  law.  It  tbertf  ore  ftdlowa  that 
emplivinait  ot  flw  plaintiff  b7  the  board 
mperrlsora  of  Loa  Angdea  coontr  to 
sore  a  bid  or  blda  fbr  county  bMida,  de- 
red  to  the  treaaonv  for  sale  or  exchange, 
Llleged,  was  a  Told  act;  and  the  acts  of 
ntUC  In  pnranance  of  sooh  employment, 
ever  beneflclal  they  may  have  been  to 
defendant,  created  no  llabllttT'  against  it 
the  Judgment  be  affirmed. 


r  GABRIEL  VALLEY  LAND  &  WA- 
TSB  CO.  T.  DENNIS.  (No.  19.14&) 
nme  Oomt  «f  Caiifomia.    Oct  9,  188B.) 
roBATioira— RiooTBBT  or  Stock  Aubbsm sitn. 

1.  In  an  action  to  recover  an  aasessmeDt 
nrporate  stock,  evidence  that  the  asiese- 
t  was  made  on  the  eame  dor  that  defend- 
purchated  the  stock  li  snffldent  to  ihow 

it  waa  made  while  defendant  wai  the 
er  of  the  atock,  as  it  will  not  be  presumed 

the  assessment  was  made  a  fraction  of  a 
before  the  purchase. 

2.  A  leedatioQ  by  tlie  board  of  directors 
it  the  pzeddent  and  secretary  are  hereby 
ired  to  commence  suit  for  the  collection  of 
aament^'  on  stock  auffidently  shows  a  waiv- 
t  further  proceedings  under  the  diapter  for 
collection  of  delinqaent  aaseasmenta. 

epartment  1.  Apiwal  f^m  snpnior 
rt,  Loa  AngcSes  county;  W.  P.  Wade, 
ge. 

crtl<m  by  Qie  San  Oabrld  Valley  limd  ft 
ter  Company  against  L.  W.  Dennla  to 
ect  an  assessment  on  stock.  Tten  was 
tdgment  in  ftror  ot  defoidant,  and  plain- 
appeals.  Berersed. 

.  H.  Judson  and  M.  G.  Hester,  for  ap* 
ant   Wella,  Monroe  ft  Lee,  for  reBp<md- 


ATERSON,  J.  This  la  an  action  to  re- 
er  from  respondent,  who  was  a  stock- 
ier of  the  plaintlflF  corporation,  the  nn- 
1  balance  of  an  assessment  upon  1,883 
res  of  its  capital  stock.  The  court  below 
11(1  that  the  respondent  was  not,  at  the 
e  the  assessment  was  levied,  the  owner 
the  stock,  and  that  the  board  of  directors 
[  not,  before  the  commencement  of  this 
iun,  elected  to  waive  further  statutory 
ceedings  to  collect  the  assessments.  It 
i  alleged  in  the  complaint  that  the  de- 
dant  was  at  nil  times  mentioned  therein 
0WD(?r  and  holder  of  1,883  shores  of  the 


capital  8to<^  of  plaintiff,  for  which  he  had 
subscribed  and  agreed  to  pay.  The  answer 
simply  doiled  that  the  d^ndant  "ever  was 
at  any  time  owner  or  holdor  <^  IJBSlt  Shares 
«r  the  subscribed  capital  atock  ot  said  cor- 
poration." This  denial  in  effect  admitted 
that  he  was  the  owner  and  holdor  of  1,882 
Bhare%  of  the  stock.  But  It  Is  claimed  by  re- 
spondent that  the  plaintiCF,  having  Intro* 
duced  evidence  to  prove  that  Dennla  was  a 
stockholder,  treated  the  denial  as  sufScLait, 
and  cannot  now  be  heard  to  question  Its 
snfflciency.  But,  In  order  to  prove  that  the 
defendant  was  the  owner  of  more  than  1,882 
shares,  to  wit,  1,883  shares,  the  plaintiff  was 
compelled  to  offer  the  evidence  whioh  be 
introduced,  and  the  authorities  dted  by  re- 
spondent do  not  apply.  Bat,  howevor  this 
may  b^  fha  evldraice  showed  that  the  de- 
fendant was  the  owntf  <a  the  stodc.  It 
showed  that  the  assessment  was  made  on 
the  day  the  certificate  of  stodc  was  Issued. 
It  Is  tme  it  was  not  shown  by  the  plaintiff 
that  the  purchase  of  the  stock  preceded  the 
assessment,  but  no  presumption  can  be  In- 
dulged that  the  assessment  was  made  a 
fraction  of  a  day  prior  to  the  purchase  by 
the  def^dant  of  the  stodc,  especially  In 
view  ot  the  fact  tliat  it  was  shown  that 
the  defendant  had  paid  a  portion  of  the  as- 
sessment, and  requested  further  time  to  pay 
the  balance. 

The  court's  second  condualon  of  law  la 
equally  untenable.  It  is  baaed  upon  the  al- 
leged Insufllclency  of  the  reBolutl(m  of  the 
board  to  show  &  waiver  of  further  proceed- 
ings under  the  diapter  tor  the  collection  of 
delinquent  assessments.  It  is  found  that 
all  of  the  proceedings  of  the  board  with  re- 
spect to  the  assesemoat  were  regular  and 
valid,  but  It  la  claimed  that  no  action  can 
be  maintained  under  sectitm  349,  Civil  Code, 
unless  the  board  in  its  resolution  expressly 
declared  Its  intontion  to  waive  further  pro- 
ceedings. The  resolution  referred  to,  and 
which  was  passed  on  the  day  fixed  for  the 
sale  of  the  dellnqumt  stock,  reads  as  fol- 
lows: "Resolved,  that  the  president  and 
secretary  are  hereby  ordered  to  commence 
suit  Immediately  to  enforce  the  collection  of 
assessment  No.  6  on  the  following  ddinquwt 
stock  in  the  San  Gabriel  Valley  Land  ft  Wa- 
ter Company."  Here  follows  a  description 
of  the  stock  and  name  of  owner.  This  res- 
olution, we  think,  is  a  suffldrat  indication  of 
the  intention  of  the  corpwatlon  to  waive 
further  proceedings  under  the  chaptw  for 
the  collection  of  ddinquent  assessments,  and 
to  proceed  only  thereafter  by  action.  T^e 
court  erred  in  granting  the  nonsuit,  and  the 
motion  for  a  new  trial  ought  to  have  been 
granted.  Judgment  and  order  reversed,  and 
cause  remanded  for  a  new  trial 

We  concor:  HARBISON,  J.;  McFAB- 
LAND,  J. 
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BBDAN  r.  TUBNST.  (No.  1^,150.) 
(Supreme  Omirt  tf  OolifOrnU.    Oct  8,  1883.) 
AmAi/— Bill  or  Exoimoim— GitnaHAXi  Ooah. 

TBBU.TH>II— WUH  AOTIOH  LiBB. 

1.  Under  Oode  CItU  Froc.  §  950,  piwiding 
that  may  atatemeat  lued  on  motioo  for  new 
trial,  or  ftnr  bill  of  excepttona  settled,  maj  be 
naed  on  appeal  from  a  flsal  judgment,  tbe  fact 
that  a  bill  of  Kcoeirtiona  on  app^  is  entitled  a 
bill  of  exceptions  on  motion  for  new  trial  la 
Immaterial. 

2.  Under  Oode  GIril  Proc  9  650,  providing 
that  the  jndge  in  settling  a  bill  of  excepdons 
Bball  strike  put  all  superauons  matter,  it  will 
be  presumed  that  all  matter  relevant  to  rolings 
complained  of  has  been  inserted  in  the  bCI. 

S.In  order  to  saatain  an  action  for  erini' 
inal  oonr«natk>n  it  is  mot  aeeMsary  thM  the 
Intercoorse  should  hare  been  accomplished  br 
force, 

4.  It  Is  ImmatBrlBl.  In  radi  an  aenon.  If 
the  dtfcndant  had  had  criminal  Interoonrae 
with  plajntifTs  wife,  whether  plaintiff  was  im- 
potent, or  whether  ue  child  borne  by  her  was 
begotten  hj  defendant  or  her  hnsband. 

Department  1.  Appeal  from  roiterior  coort, 
Los  Aiigftlpn  C01111I7;  J.  W.  iSxiEtioley,  Judge. 

kctUk  hj  Martin  Bedan  agaliiit  IBlbtft 
Tnmer  for  erimlnal  coiiTenatliML  Jndgmnt 
for  defendant  PlalntUC  appeals.  Berersed. 

Loula  Lockdt  for  appellant  B^ry  T. 
Gage,  for  respondent 


HABRISON,  J.  Action  of  crim.  con.  Judg- 
ment was  rmdered  In  tRvor  of  the  defendant, 
and  the  i^lntlfr  has  appealed,  assigning  cer- 
tain errors  of  tbe  coort  tai  Its  Instmctiona  to 
the  Jmy.  The  respondent  makes  a  prdlmi- 
naiy  objection  to  the  coiisideratl<m  of  these 
errors  upon  the  groond  that  the  ai^teal  Is 
talcen  from  t^  jndgment  al<me,  whereas  tiie 
rulings  are  ooiy  fovad  In  a  "bill  ot  exer- 
tions on  motion  for  a  new  trlaL"  Section 
960,  Code  ClTlI  Pioc.,  howeTMT,  provldea  fbat 
"(m  an  i^peal  tram  a  final  Jndgmoit  the 
app^Qant  must  fnn^b  the  coart  with  a  copy 
of  the  Judgment  nil,  and  of  any  bill  at  ex- 
ceptions  or  statement  in  tbe  case  upon  which 
ttie  appdlant  rdles.  Any  statement  used  on 
motion  tat  a  new  trial,  or  any  bUl  of  »cep- 
tlons  settled,  may  be  used  on  appeal  from 
a  llnal  Judgment  eqnaUy  as  upon  ai^>eal 
from  the  order  granting  or  rtfoslng  tbe  new 
trial"  Tbe  fact  that  tbe  bin  of  exceptions 
In  tbe  present  case  la  entitled  a  UU  of  ex- 
ceptkms  on  motion  for  a  new  trial,  Is  Immar 
terlaL 

It  Is  also  urged  by  tbe  re^xoident  that, 
tnasmnch  as  the  bill  of  exceptions  does  not 
purport  to  contain  an  the  evidence  before  tbe 
court  bdow,  the  instructions  given  by  tbe 
court  camot  b*  Tsgarded  as  prejudicial,  un- 
less Ousy  were  errcmeoos  In  srery  concetTa- 
Ue  Tierw,  and  that  fm  flie  purprae  of  sus- 
taining the  Jadgment  In  tbe  present  case  It 
may  be  assumed  that  there  was  evidence  to 
tba  eOset  tbat  (datotlff  oonniTSd  at  the  crim- 
inal conrersatlm  of  the  d^endant  wltb  his 
wlfei  The  purpose  of  a  bin  of  exertions  Is 
*to  preserve  a  record  of  tbe  rulings  or  deci- 


sions of  the  court,  and  by  section  OQO. 
Olrtl  Proc,  tbe  party  desiring  to  Inr 
esceptlons  settled  is  to  prepare  a  draft 
bill,  which  Shan  contain  all  the  acef 
upon  which  he  relies,  and  to  this  draf 
opposite  party  may  propose  amendn 
The  bUl  does  not  become  effective  nn 
It  settled  by  the  Judge,  and  by  the  sam 
ti<m  be  is  directed  "to  strike  oat  of  it  1 
dundant  and  usdees  matter,  so  tbat  tbe  c 
tions  may  be  presented  as  briefly  as  ] 
Me."  If  in  Bucb  proposed  draft  there 
serted  a  ruling  of  the  court  deemed  b; 
party  preparing  the  same  to  be  error 
it  Is  tbe  duty  of  tbe  opposite  party  tc 
•est  In  bis  ammdm^itB  any  matters  1 
would  obviate  the  apparat  error;  m 
mnst  be  assumed  tbat  tbe  Judge,  In  se 
tbe  bUl,  has  caused  to  be  Inaerted  tt 
aU  matter  which  Is  rtievant  to  bis  ndli 
will  explain  tbe  aamfc  Hyde  t.  Boyl 
OaL  590.  28  Pac.  1092.  This  bill  < 
ceptl(»is  forms  a  part  of  the  Judgmen 
and  of  the  court's  recwd  of  Its  own 
and  for  the  purpose  of  determining  wh 
this  record  contains  any  error  only 
record  Itself  can  be  examined.  Whe 
appeal  from  a  Judgment  Is  beard  upos 
Judgment  toXI  alone,  nothing  can  be  ass 
or  considered  tbat  does  not  appear  npo 
face  of  that  roU.  If  tbat  discloses  erro 
can  no  more  assume  that  It  was  cure 
some  matter  which  does  not  api>ear  tt 
than  we  can  consider  matters  outfAde  a 
roll  for  tbe  purpose  of  Impeaching  the 
rectness  of  the  Judgment  In  each  cas 
record  must  be  Judged  by  Its^  alone. 

The  platotlff  requested  the  court  to 
to  the  Jtury  tbe  following  Instraotioa: 
Jury  are  instructed  that  if  they  believe 
tbe  evldenoe  that  tbe  d^Seodant  debai 
Franzlsca  Bedan.  the  wife  of  plaintiff 
bad  carnal  Intercoona  wltb  ber  wtUun 
consent  of  tbe  plaintiff,  tben  tb^  are  1 
termlne  tbe  amount  of  damages  dcmi 
plaintiff,  not  exceeding  tbe  sum  asked 
The  court  r^^ised  to  give  ttihi  Instm 
but  at  tbe  request  of  tbe  defendant  ins 
ed  tbe  Jury  as  f(^ws:  "nie  court  tnsi 
yon  tbat  In  order  for  plaintiff  to  re 
tai  tilts  case,  It  Is  necessary  for  plaint 
estaUlsb  by  a  preponderance  at  evii 
that  the  defendant  bad  Intercourse  wit 
witness  Franslsca  Bedan  by  means  01 
lence^  or  against  bar  wOl,  or  wttton 
oooscsit.  Tbe  mere  fkct  of  tnterooozM 
ber  would  not  be  sufficient  to  entidi 
plaintiff  to  recover;  and  there  la  no 
dence  in  this  -case,  as  far  as  the  u 
artifice  or  persuasion  or  anything  of 
kind  Is  coDcemed,  In  tiie  ws^  at  sedn 
And  tbat  the  degree  of  vldenoe  nece 
to  oitltle  plaintiff  to  recover  Is  sucb  as  1 
overcome  her  rsslstancft"  The  court  ap 
to  have  proceeded  vpaa  the  tbeoty  tbat 
action  of  this  cbaracter  tbe  plaintiff  c 
recover,  unless  it  la  shown  tbat  tbe  s 
Intercourse  between  the  d^endant  an 
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!e  waa  acownpTfirtirt  meatas  oc  force, 
tills  the  court  was  In  error.  Xbe  founda- 
k  of  the  bn^band't  rl^t  ot  aoUon  Is  the 
mg  done  him  1^  tile  defendant  In  TMat- 

hls  perBooal  rights.   The  husband  has 

right  to  the  conjugal  fdUmshlp  of  his 
!e,  to  her  WMiety,  her  aid,  and  her  flddlty 
every  oonjnsal  rdatlon.  Any  act  of  an- 
er  1^  irtaoi  he  |p  deprlred  of  thta  rlsht 
isUtntes  a  personal  vrooK  for  wUdi  flie 
r  glym  him  a  redress  In  damages.'  He^ 
ual  Intercourse  vltti  another  Is  an  taiTa>- 
B  of  his  ri^its,  and  tt '  Is  immaterial 
ether  Ibis  Invaslm  Is  acoonq^shed  by 
ce  or  by  the  oixiseat  of  Uie  wlffe  As  the 
bt  b^mga  to  the  hnsband.  It  Is  no  de> 
se  to  his  action  for  redress  that  its  rlola- 
1.  was  by  file  oouent  or  procuranent  of 
I  wU^  for  she  Is  not  eompet«it  to  tfre 
b  consent;  and  it  Is  not  necessary  that 
I  hnaband  Aonld  show  fiiat  tt  waa  by 
oe  or  against  her  wUL  The  wlglnal  form 
this  actum  was  trespaes  t1  et  armts,  (3 

Comm.  1^,)  em  though  tiie  act  was 
■Jx  the  consent  of  the  wife,  for  the  reason, 

waa  said  by  Holt,  O.  X.  In  Rlgant  t. 
lUsard,  7  Mod;  T8.  that  "the  law  wlU  not 
3w  ber  a  oms«t  In  audi  case  to  the 
ijndlce  d  bar  Imsband,  because  of  the 
ereat  he  has  In  her;"  bat  under  this  form 
action  it  was  not  necessary  to  make  any 
iot  of  force,  am  that  waa  Implied  by  the 
r.    1  out  PL  140.    Althon^  sedoctlcHi 

ordinarily  the  means  by  which  the 
ilterous  Intercooxse  Is  hrou^t  about,  yet 
!  action  may  be  maintained  without  mak- 
:  proof  of  the  seduction,  ^e  wrong  to 
I  hnsband  c<m8lstB  In  the  carnal  Inter- 
irse  with  his  wife  by  another,  and  It 
Immaterial  whether  this  Intratwurae  Is 
»mpllshed  by  persuasion  or  by  fwce.  Eg- 
i  T.  Oreenwalt*  44  Hlcfa.  245,  6  N.  W.  Itep. 
L   His  right  of  action  Is  established  up- 

proof  of  the  Intercourse,  and  the  means 

which  this  Intercourse  was  effected  are 
t  Inddents  to  Increase  or  mitigate  his  dam- 
>s.  The  rule  Is  well  formulated  by  Bishop 
bis  treatise  on  Marriage,  DlTorce  and  Sep- 
ttiOQ,  (Tolume  1,  i  1366,)  viz.:  "One's  sex- 

I  lnt(»txnirse  with  another's  wife  Is  a 

II  wnmg  to  the  husband,  except  where 
ne  special  clrcumstaDce  renders  it  other- 
se;  and  It  is  more  or  less  aggravated, 
nglng  with  It  heavier  or  lighter  penol- 
8,  according  as  it  is  attended  by  seduc- 
n  or  rape,  or  other  enormity  on  the  one 
nd,  or  by  the  wife's  unsolicited  wllling- 
98  or  other  mitigating  fact  on  the  other." 
he  essential  injury  to  the  husband  awslsts 

the  defilement  of  the  marriage  bed,— In 
i  iDvasitMi  of  his  exclusive  right  to  marital 
;ercourse  with  his  wife,  and  to  beget  his 
m  children.  This,  presumes  the  loss  of 
»  ctmaortlnm  with  his  wife,  of  comfort 


in  her  society  !n  that  respect  in  which  his 
rl^t  is  peculiar  and  exdlasiTe."  Blgttouette 
V.  Paulet,  134  Mass.  123.  The  respondent 
se^  to  uphold  these  rnUngs  of  the  court 
upon  the  ground  that  there  was  no  evidence 
t>efore  the  jury  except  sudi  as  tended  to 
show  that  the  sexual  Intercourse  l>etween 
the  defendant  and  the  plaiatUTa  wife  was  ef- 
fected force  on  the  part  oi  the  def^d- 
aat,  and  waa  without  her  consent  It  Is 
not  necessary  here  to  reproduce  the  testi- 
mony n^n  this  p(4nt  It  Is  sufficient  to  say 
that  wva  npon  this  theory,  the  jury  should 
haTe  been  permitted  to  determine  from  the 
evidence  whether  the  facts  sustained  the 
theory.  The  evidence  was  not  (rf  such  a 
character  as  would  sustain  a  charge  of  rape, 
and  the  jury  should  have  been  allowed  to 
find  whether  her  objections  to  the  Inter- 
course were  real  or  pretended,— whether  she 
manifested  a  virtuous  Indignation  at  the  pro- 
posal of  the  defoidant  or  merely  showed 
a  coy  resistance,  which  induced  him  to  con- 
tinue his  advances;  for,  as  was  said  by  I^ord 
Holt  In  Rigaut  v.  G  alii  sard,  supra:  "If  a 
man  solicit  a  woman,  and  go  gently  to  work 
with  her  at  first  and  when  he  finds  that  will 
not  do  he  proceeds  to  force,  It  Is  all  one  con- 
tinued act  beginning  with  Insinuation  and 
ending  with  force."  For  this  purpose  tiie 
language  In  which  she  described  his  s<Hlcita- 
tion  and  her  yielding,  the  place  and  manner 
In  which  it  was  acc(»npllshed,  their  relative 
strength  and  appearance,  her  silence  to  her 
hnsband  for  many  months  thereafter,  and 
ber  subsequent  Interviews  with  The  defend- 
ant were  matters  to  be  passed  upon  by  a 
jury,  and  should  not  have  been  assumed  by 
the  court  as  facts  established  in  the  case. 

The  court  also  Instructed  the  Jury  at  the 
request  of  the  defendant  as  follows:  "You 
are  instructed  that  if  you  find  from  tbe  ev- 
idenoe  that  Martin  Sedan,  the  plaintiff,  was 
not  impotent  at  the  time  tbe  child  born  of 
Fraozlsca  Bedan,  about  S^temlKr  14,  tS91, 
was  begotten,  and  If  yon  further  find  that 
the  defendant  Elbert  Tumey  did  not  on  or 
about  December  16,  1890,  by  force  and  vio- 
lence, or  against  ber  will,  have  carnal  inter- 
course with  Franzlsca  Bedan,  wife  of  plain- 
tiff, you  will  then  find  for  the  defendant" 
The  plaintiff's  rl^t  of  action  did  not  depend 
upon  his  impotence  or  capacity,  and  if  the 
defendant  had  bad  carnal  intercourse  with 
the  wife,  either  with  or  without  her  cod  sent. 
It  was  immaterial  for  tbe  purposes  of  this 
action  whether  there  hod  been  any  matri- 
monial intercourse  between  the  plaintiff  and 
his  wife,  or  whether  the  child  that  was  bom 
from  her  was  begotten  by  him  or  by  the  de- 
fendant The  Judgment  la  rsfnrssd,  and  a 
new  trial  rndered. 

We  concur:  PATBBSON,  X;  McFAR- 
I  LAND.  J. 
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BANK  OP  SAN  LUIS  OBISPO  t.  WICK- 
ERSHAH  et  al.    (No.  19.181.) 

(Sapreme  Court  of  Galiforala.    Oct  9,  1£0S.) 

Eqcitt  —  Rbscission  or  CoHTBi.or8  —  Cokpora- 
TiOHB — Stock— Limitation  or  Aotioma— Plbai>' 

IMG. 

1.  Id  an  action  by  a  corporation  agalait  a 
former  stockholder  to  recovo-  montj  paid  him 
by  its  president  for  bis  stock  on  an  aftra  Tires 
purchase  thereof  for  plaintiff,  the  complaint 
does  not  state  a  caose  of  action  if  It  fadls  to 
show  that  plaintUI  tias  returned  w  offttwd  to 
return  the  stock. 

2.  Plaintiff  is  not  excused  from  such  ten- 
der on  the  ground  that  its  parchaae  of  Its  own 
stock  extinguished  it,  rince  the  stock  was  not 
actually  extinguished,  the  <mly  effect  of  the 
purchase  being  to  lessen  the  amount  of  snb- 
scribed  capital  stock,  leaTlng  i^aintiff  free  to 
issue  the  same  number  of  shares  to  new  sub- 
Bcribers,  and  therefore  It  could  hare  Issued  a 
new  certificate  to  defendant. 

S.  Conceding  that  a  demurrer  on  the 
gronnd  that  the  eomiriidat  does  not  state  fketi 
snffldent  to  conttitnte  a  cause  of  action,  be- 
cause it  appears  on  the  fiice  thereof  that  the 
action  is  barred  by  the  statute  of  limitations. 
Is  a  sufficient  plea  of  the  statute,  yet,  whwe 
the  demurrer  speclfiee  a  partlcnlar  section  of 
the  statute  aa  relied  upon,  Uiat  section  on^  la 
pleaded. 

Department  2.  Appeal  from  aaperlor  ccKirt, 
San  lAia  Obispo  comity;  T.  A.  Gregv.  Judge. 

AetlMi  by  the  Bank  of  Baa  Lola  Obispo 
agalnet  cme  Wickarsbam  and  othora.  From 
a  Judgment  tor  tfefendanta  on  denmrrer, 
plaintiff  appeals.  Affirmed. 

James  L.  Crittenden  and  Graves  ft  Q raves, 
for  appellant  Wilcoxon  &  Bouldln  and  Lip- 
pItt  &  Llppitt,  for  respondeats. 

DB  HAYEN,  J.  Hie  plaintiff  la  a  bank- 
ing corporation,  and  In  Its  ctmiplalnt  alleges 
that  Ml  S^tember  10,  1876,  It  was  financial- 
ly embarrassed,  and  unable  to  meet  Its  lia- 
Ulltiea  without  borrowing  large  suma  of 
money,  and  that  the  d^endant  Wlckeraham 
was  thrai  tbe  owner  of  400  shares  of  Its 
atock^  each  share  being  of  the  par  value  of 
$100,  but  the  actoal  value  of  which  did  not 
exceed  f75  per  share,  and  that  the  i^intlff 
was  then  offering  tbe  unsold  shares  of  its 
capital  stock  tor  $80  per  share,  but  was  un- 
able to  And  aubacribers  therefor.  It  ia  fur- 
ther alleged  that  the  defendant  Wlcfcenbam 
and  bis  codefeadants  entered  Into  a  con- 
spiracy to  transfer  to  tbe  defoidant  Wldc- 
crsbam  $40,000  of  the  money  and  aaaets  of 
plaintiff,  through  and  by  means  ot  a  sale 
of  said  400  shares  of  Its  own  stock  then 
owned  hy  him;  and  that,  for  the  purpose  of 
concealing  from  plaintiff  the  fact  that  be  was 
the  real  vendor  of  the  stock,  it  was  far- 
mer agreed  between  defendants  that  the  sale 
should  appear  to  be  made  by  tbe  defendants 
Steele  and  Harford,  as  tbe  owners  of  sncb 
stock;  and  that,  in  pursuance  of  soch  con- 
spiracy, the  defendant  PhlUIps,  then  presi- 
dent of  phiintiff,  and  acting  in  its  behalf, 
purchased  sold  stock  from  defendants  Stede 
and  Harford  for  tbe  som  of  $40,000,  and  on 


September  10,  1876,  paid  aacb  agreed  ] 
therefW:  out  of  the  moneys  bdtniglnj 
plaintiff,  and  caused  the  tranaactfam  t 
entered  In  the  books  of  plaintiff  aa  a 
diaae  of  aald  atock  1^  plaintiff  troin 
fraidanta  Steele  and Biufont  ItlsalaoaU 
Ibat  Steele  and  Harfbrd  paid  wa  to  'V 
ersham  the  mon^  tliua  recdved  Isf  t 
It  la  alao  averred  In  tbf  complaint  fhn 
fendant  Wlckeraham  induced  and  cm 
the  defendant  FhUllpa  to  enter  Into 
acreement  for  flie  purdiaae  of  aaia 
shares  of  stock  by  thr^tenlng  to  Inst 
proceedings  against  him  cfaarglnf  btan 
ttie  embezzleineot  of  moneys  bdongbi 
plaintiff  while  he  was  such  president 
complaint  tiien  ptooaeds  to  state  fliat 
lips  ceaaed  to  be  preaident  of  the  pis 
corporatlcn  on  October  10,  1876,  one  n 
after  the  transaction  oMnpIalned  of  in 
action;  and  that  ho  kept  hi  bis  printe 
tody  certain  letters  written  to  him  b] 
Pendant  Wl<fterahsm  In  ration  to  the 
of  said  stodc  xmtil  on  or  about  ICard 
18B1,  irbm  he  ddlTeied  the  same  to  . 
Crittenden,  preaident  ot  plaintiff,  npa 
Ing  reqaeatod  by  the  latter  to  seardt  fin 
aacertaln  whether  he  stlU  had  any  h 
In  his  possession  written  to  him  while  he 
president  and  in  relation  to  flie  hnsbie 
plaintltr.  and  said  Phillips  at  tiie  same 
disclosed  to  said  Crittenden  the  tacts  1 
latlcm  to  Wickerabam's  connection  wlQ 
sale  of  said  stock,  and  tiie  threate  mac 
said  Wic^crsham  whldi  Induced  hli 
agree  to  the  purdiase;  and  In  tUs  oo 
tlon  the  complaint  farther  states  ttial 
fticta  conatltatlnc  the  fraud  In  flie  sa 
such  stock  as  set  forth  in  the  eomi 
"were  then  and  thereby  first  aecertalne^ 
discovered  by  said  corporation  and  Ite  t 
holders."  It  Is  not  stated  In  the  comi 
that  either  of  tbe  def«idants  was  a  dii 
of  plaintiff  at  the  time  oi  the  purchaac 
sale,  of  ttie  stock  referred  to.  with  tb 
ception  of  the  defendant  PhllUpa,  wl 
Inferentially  alleged  to  have  been  on 
Its  thra  directors,  and  there  is  no  avei 
that  plaintiff  baa  evo:  offered  to  retun 
stock  received  by  It  as  the  result  ol 
purcbase  complained  of.  The  prayer  o 
complaint  Is  for  a  Judgm^t  against  Wl 
sham  for  the  amount  paid  to  falm  upoi 
sale  of  the  stock,  and  that  he  accou! 
plaintiff  for  all  prc^ts  made  by  him 
the  use  of  such  money,  and  for  Bucb 
relief  against  him  and  the  other  defeau 
as  shall  be  deemed  pn^er.  '^ckerahai 
Steele  were  the  only  defendants  who 
to  have  appeared  in  the  superior  court 
th^  demurred  to  the  complaint,  upoi 
grounds— First  that  the  same  does  not 
facts  sofflclent  to  constitute  a  cause  c 
tlon;  and,  second,  that  the  alleged  can 
action  is  barred  by  sectl<His  337,  343, 
subdivision  1,  6  339,  of  tbe  Code  of 
Procedure.  Hie  demurrer  was  miatalned 
Judgment  tiiereivon  raidmd  in  fkvor  t 
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ants  WIcketdiam  tnd  Steele  Tbm  tfaln- 

ippeals. 

le  action  la  one  for  r^iat  upon  the 
nd  of  fraud,  ud  fbe  law  pnecrlUns 
limitation  fbr  raeb  an  action  la  fMmd 
ibdlTlBlon  4,  I  3SS,  of  the  Code  of  CUtO 
iedore^  which  proTides  that  actlona  far 
f  up<ni  the  {ETound  of  trand  of  mistake 
t  be  brought  within  three  yeaza,  **the 
e  of  action  In  such  cues  not  to  be 
aed  to  have  accrued  until  the  dJacorery 
he  aegrlered  party  of  the  fftcta  amstl- 
ig  the  fraud  or  mlatake;"  The  dMunira 
.  not  preamt  the  <iuestlon  whether  the 
e  of  action  attempted  to  be  stated  In 
oom^alnt  la  or  la  not  barred  by  thla. 
Ision  of  the  atatate  of  Umltatkma,  and 
are  therefore  not  called  upon  to  deter- 
i  whether  the  complaint  showa  plata- 
I  discovery  of  the  facto  cooatltutlng  the 
d  complained  of  within  three  yean  of 
commencement  of  the  action,  within  the 
Dtaiff  of  the  law.  That  ^leatlon  has 
I  daborately  argued  comnel,  but  it 
ear  to  UB  that  it  Is  not  raised  by  the  de- 
rer.  It  was  held  In  Brennan  t.  Ford, 
}aL  7,  that  it  la  a  anfDcient  plea  of  the 
Ate  of  llmitotlona,  1^  way  of  demnrrar, 
lay  that  the  conqtlaint  does  not  state 
B  sufBdent  to  conatltnte  a  cause  of  ao- 
,  because  "it  appean  therefrom  that  the 
le  of  acthm  Is  bured  by  the  statute 
imttatlona;"  but,  aaauming  thla  to  be 
correct  rule  when  applied  to  a  demurrer 
1  thla  ground,  we  think  it  muat  be  hdd 

when,  as  in  tiie  preeeot  case,  a  draiur- 
does  specify  the- ^rtteular  aectkma  up- 
iphich  the  defendant  rdlea  to  d^eat  tba 
m,  no  other  sections  of  the  stotnte  are 
ded,  and  the  only  question  tor  decision 
whether  the  cause  of  action  la  barred  by 
partlcolar  section  w  sectiona  mentioned 
he  demnrro*.  and  thua  Interpoaed  aa  a 
It  Is  on^  necessary  to  add  upon  this 
it  that  the  plaintiff's  cause  of  action  la 
barred  by  either  of  the  sectiona  of  the 
a  of  OtTlI  Procedure  refemd  to  in  the 
urrer,  as  the  cause  of  actlcn  attempted 
M  stated  in  the  complaint  Is'  not  em- 
!ed  Ilk  tilttet  of  the  classes  of  actbma 
ttioned  In  those  sections, 
le  demurrer  waa,  however,  properly  sns- 
ed  upon  the  other  groimd  stated  thwe- 

The  cmnplidnt  does  not  stota  facto  snf- 
nt  to  conatltnte  a  cause  of  actlmi.  The 
Qtiff  la  not  entitled  to  any  relief  became 
be  alleged  fraud  fwactlced  upon  It  In  the 

of  the  stodk  without  a  complete  resdin 
I  of  the  contract  of  sale;  and  to  effect 

it  was  Incumbent  upon  plaintiff  to  act 
9  reaaonatfle  diligence,  and  return,  -or 
r  to  return,  to  defttidanto  the  atock  re- 
vd  tnm  them  under  tbo  contract  It 
not  be  permitted  to  retain  the  shares  of 
dc  thus  recrived  it,  and  at  the  same 
a  T«oov«r  from  defmdanto  the  money 
1  to  them  aa  the  pnrchaae  price  of  aucb 
!k.  This  would  be  contrary  to  justloe^ 


and  can  recedTe  no  eountenanoe  !n  a  court 
of  equity.  There  la  no  arerment  in  the 
complaint  of  any  offer  aa  the  part  of  plain- 
tiff to  return  the  ato(±  purchaaed,  and 
plaintiff  anurent^  rested  satlafled  with  the 
contract  for  more  than  IS  years.  Counsel 
for  plaintiff  do  not  dispute  the  general  prop- 
osltiim  that,  to  enti^  one  to  readnd  a 
contract  he  muat  restore  to  the  other  par^ 
eraTthlng  of  value  received  from  him  nn- 
dtf  such  contract;  but  It  la  dalmed  by  them 
that  the  sto<^  was  eztlngnlahed  by  the  aale^ 
and  therefore  cannot  be  legally  returned, 
and  that  all  defendant  Wlckersham  con  just- 
ly dalm  Is  to  receive  In  the  statement  of 
the  account  demuided  In  the  complaint  a 
credit  lor  the  value  of  anch  ato6k  at  the 
time  of  the  sal&  We  do  not  agree  with 
counsel  uptm  this  point  ^nie  shares  of 
stodk  won  not  extlngulahed  1v  the  aale  In 
anch  aenae  that  they  could  not  be  rdssued 
by  plaintiff  to  any  cme  sabse<pientl^  sub- 
acrtbbig  fbr  sharea  of  its  capital  stock. 
Plaintiff's  purchase  did  not  reduce  the  num- 
ber of  aharea  which  plaintiff  waa  authoriied 
to  laaue  by  Ito  artldea  of  Incwporatlon.  The 
only  effect  ot  the  tranaactlott  waa  to  reduce 
the  hmount  of  the  snbacrihed  coital  stock, 
leaving  the  plaintiff  tree  to  again  Issue  the 
same  numba  of  shares  to  any  one  desiring 
to  subscribe  for  Ita  ca^tal  stock.  Coidu 
Stock  &  &  II  282.  814;  1  Hor.  Prlv.  Corp. 
f  114;  State  V.  Smith.  48  Tt  266;  WOllams 
V.  Manufacturing  Gow,  8  WL  Ch.  461;  Rail- 
way Frog  Co.  V.  Hav«i,  101  Mass.  89a 
The  ctmtract  of  sale  waa  ultra  vlra,  and 
resulted  In  an  Illegal  withdrawal  of  ploin- 
tUTa  capital  actually  paid  in.  but  the  atock 
was  not  actual^  pxtlngulshed,  and  ao  long 
aa  there  r«nalned  that  number  of  shares  of 
ite  capital  atock  unsold  by  It  the  plaintiff 
could  at  any  time  have  Issued  a  new  certifi- 
cate thraefor.  and  t«idered  the  same  to  de- 
fendants, which  would  in  legal  efldct  have 
been  a  tender  of  the  aame  shares  sold  by 
them  to  plaintiff.  It  fbllows  from  these 
views  that  the  Judgmoit  muat  be  affirmed. 

We  ooncnr:  MeFABLAlO),  J.;  FITZQBB- 
ALD,  J. 


NBW  zsAuua)  ms.  CO.  v.  BRADBEEB. 
(No.  10.192.) 

<Sapreme  Ooort  of  California.  Oct  IQ,  1883.) 

Baviaw  oiT  AmiL— SDniaianoT  or  Evroaaoa. 

Where  the  evidence,  thoofdi  eoaflictlnft 
ia  quite  safficieiit  to  ■npport  the  findings  of  the 
lower  court,  the  Judgment  based  on  swdi  find- 
ings will  not  bo  remsed  on  appeal. 

Department  2.  Appeal  from  aupoior 
court,  Los  Angeles  county;  Welter  Van 
Ifyke*  Judge. 

Action  by  the  New  Zealand  Insurance  CJom- 
pony  agalnat  George  Bradbew.  Prom  a 
Judgment  for  plaintiff*  defendant  appeals. 
Affirmed. 
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Ben  Goodrl^,  for  api>eUaiit  John  D. 
Pc^e  and  lAcy  A  Trask,  for  respondent 

PEH  OURIAM.  The  plaintiff,  a  foreign 
corporation,  was  engaged  In  the  bunirance 
buBlneas  In  tbis  state  from  July,  1S87,  to 
and  Including  January,  1891.  Its  principal 
place  of  busing  was  In  the  city  of  San 
Francisco,  but  it  had  a  branch  office  in  the 
city  of  Los  Angeles.  From  January,  1888, 
to  January  10,  1891,  defendant  was  the  agent 
of  plaintiff,  and  the  manager  of  Its  business 
at  its  Los  Angeles  office,  and  as  sodi  was 
charged  with  the  receipt  and  disbursement 
of  its  funds  at  that  office.  In  August,  1881, 
plaintiff  brought  this  action  to  recover  from 
defendant  the  sum  of  Sl,600,  alleged  to  have 
been  collected  by  him  as  such  agent  and 
manager  from  various  persons  to  and  for 
the  use  of  plaintiff,  and  not  paid  over  or  ac- 
counted  for,  though  demand  for  Its  payment 
had  be^  made.  The  answer  of  defendant 
was  a  general  denial.  The  case  was  tried 
without  a  Jury,  and  the  court  found.  In  ef- 
fect, that  the  defendant  had  reoeired  for  and 
on  account  of  the  plaintiff  sums  of  money 
which  he  had  not  paid  over  nor  accounted 
for,  a^rregatlng,  with  the  Interest  thereon, 
$798.95.  The  court  according  gave  Judg- 
ment In  favor  ot  the  plaintiff  for  the  sum 
named,  from  whtcb,  and  from  an  wder  de- 
nying tOs  motion  tor  a  new  trial,  the  de- 
fendant appeals. 

The  principal  contottlon  <m  ftiB  part  of 
the  appellant  la  ttiat  ttie  flndtnge  were  not 
Jnatlfled  tba  erldenoe.  The  evidence 
broo^t  np  In  the  transcript  ooveni  more 
than  2S0  printed  pages,  ana  It  would  sub- 
serre  no  nsefnl  purpose  to  attempt  to  set 
It  out  or  atate  Ita  substance.  A  catscifiil  In- 
spection of  the  reccvd,  however,  ahovrs  that, 
while  the  evidence  Is  conflicting  In  many  re- 
spects, It  Is  still  quite  snffidfflit  to  nphold 
and  Justify  the  findings.  The  Judgment, 
HieraTore,  cannot  be  reversed  oa  this  ground. 

Hie  OD^  other  ground  urged  for  a  reversal 
to  Hiat  the  findings  do  not  cover  an  the  Is- 
sues raised  In  tbo  case,  "nils  point  cannot 
be  BDstalned.  The  findings  are  full  and  ez- 
l^Idt  as  to  all  tite  Items  for  whi<di  Judgment 
was  i^ven  bi  favor  of  the  plaintiff;  and,  as 
to  the  others,  no  special  findings  were  nec- 
essary, for  the  reason  that  as  to  them  the 
Ju&^eat  was  In  effect  In  flavor  ot  tb»  de- 
ISsndsnt  It  resntts  that  the  Jndgmoit  and 
orA&e  appealed  from  must  be  affirmed,  and  It 
Is  80  wdered. 


SEINBSCAIi  .et  al.  v.  BOLTON. 
(Snpreme  Oonrt  of  New  Mexico.  Oct.  2,  1803.) 

PaooBss  —  Rbturw  of  Sbrtioe  —  JunOMSWT 
AAUNST  Adhihibticatob— Default. 
1.  A  ■hmfl's  retorn  of  seivice  of  ■nmmons 
«n  two  defendants  certified  that  "I  served  tbe 
within  sommons  on  G.  by  then  and  there  de- 
UTering  a  true  copy  of  the  oriRinal;  and  I  fur- 
tho'  certifT  that  1  served  the  witbtn  on  L.,  on 
the  2Tth  Aay  of  Murcb.  18U1.  by  theu  aud  there 


delivering  to  O.  a  tme  tnd  certified  ce 

the  original."  ffrfd.  that  the  retnm  snffi* 
showed  that  both  services  took  place  t 
same  time,  and  that  the  retuni  was  m 
fectire  for  failure  to  show  when  service 
was  made. 

2.  Wh«-e  a  declaration  states  a  cat 
action  against  defradant  as  an  admhiisl 
withoat  alleging  that  there  are  any  ass 
his  hands,  it  Is  enor  to  render  Jadgme 
default  against  him  IndivIdaaUy,  but  the 
ment  should  authorize  a  levy  only  agaim 
(toods  of  the  deceased  in  tba  administi 
hands,  and.  If  ther  prove  Insufficient,  tbi 
costs  only  to  be  levied  on  the  administi 
individual  property. 

3.  Where  the  declaration  In  an 
against  an  admiuistrator  does  not  allegi 
there  are  assets  in  hJa  hands,  or  that  be  v 
the  estate,  a  default  does  not  admit  asa 
his  possesrion;  and  hence  a  retoro  of  thi 
eution  nnUa  bona  is  not  proof  of  a  wai 
assets. 

Srror  to  district  court;  8u  MIgiMl  ea 
James  O'Brien,  Judge. 

Assumpsit  by  James  Boltcm  agalnsi 
timlo  A.  Senescol,  Deluvlna  I>e6iD 
Obarles  Blanchard,  and  Louisa  D.  Bei 
admboistraton,  etc.  of  Joab  U.  Bemar 
ceased.  There  was  a  Judgment  In  plat 
favor,  and  f^w^***  Blandiard  brings 
Bevosed. 

Frank  Springer,  for  plaintiff  In  em 
T>.  W.  Yeedcr,  for  defendant  tn  enor. 

SEEDS,  J.  Tills  was  sn  actlcm  In  aai 
sit,  brought  1^  the  def^dant  In  mrcv,  J 
Bolton,  against  S«escal  and  two  oth«a 
a  note  signed  by  them,  and  against  Gl 
Blanchard  and  Louisa  D.  Bernard,  a 
mlnlstratraa  at  tiie  goods  and  chattc 
one  Joab  M.  Bernard,  deceased,  who  ^ 
Joint  maker  of  the  note  sued  npon.  Tbi 
administrators  made  default,  and  Jndf 
was  taken  against  tiiem  absolute,  so 
execution  would  be  levied  against  their 
vldual  goods,  Instead  of  those  ot  the  di 
ed,  Joab  M.  Bernard.  The  admlnisi 
Obarles  Blanchard  sues  oat  Ills  writ  < 
ror  to  this  court,  and,  am<Hig  otbeis.  at 
as  causes  of  error  the  following:  "(1)  II 
not  appear  from  the  record  that  CI 
Blanchard  was  ever  served  with  snm 
in  this  case.  (2)  'Thai  bj  said  Teeari 
declaration  ther^  contained  no  cause  i 
tion  appears  or  was  alleged  against  th< 
(Siarles  Blanchard,  and  the  said  court  i 
fore  without  Jurladlcticm  either  as  to  tbi 
son  or  subject-matter,  nevertheless  said 
rendered  Judgment  by  default  ogalns 
said  Choiles  Blanchard  abst^utely.  (3) 
although  it  appears  from  the  declaratioi: 
the  said  actlMi  was  brou^t  against  thi 
Blanchard  Boielj  In  his  capacity  as  adi 
tratw,  and  It  does  not  appear  that  he 
any  other  way  liable,  yet  the  said  Judc 
does  not  provide  that  the  amount  adji 
shall  be  levied  out  of  the  goods  of  Joi 
Bernard,  If  so  much  there  be  in  the  ban 
the  administrators  to  be  admlnlstwed 
adjudges  the  said  amount  absolutely  aj 
the  said  Blanchard  and  Louisa  D.  Bei 
ndmiuistr&tors.  as  aforesaid,  so  that 
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e  may  be  Isrled  out  of  tbsUr  own  goods." 
le  asstgnmentB  corer  tbe  questlcms  whleb 
eel  called  upon  to  decide  In  the  case. 
I  to  the  first  auigiiment.  tbe  foUowliv  I* 
retom  of  the  sheriff  as  to  his  Bczrlces  iqh 
tie  plaintiff  In  error  and  bis  coadrntniatra* 
"I  further  certlfr  that  I  s«Ted  the 
I  In  sommons  on  Charies  Bbuichard,  at 
Tegas,  N.  11,  by  then  and  thex«  ddiv- 
i  him  a  true  oo^  of  the  original  sum* 
s;  and  I  further  certify  that  I  s^ed  tbe 
iln  8nmnM»B  <m  Mrs.  Louisa  D.  Bernard, 
as  Vegas,  tn  aj  said  county  of  San  Hlg^ 
on  tbe  27th  6ay  of  Maivta,  ISSa.,  then 
there  delivering  Charies  Blancbard  a 
and  certified  copy  of  said  original  som- 
B,  he  then  and  there  accepting  service 
the  said  Louisa  D.  Bwnard.  Mie  of  the 
Inlstratora  of  J.  M.  Bernard,  deceased.** 
ccmtaitkn  Is  that  this  return  falls  to 
V  a  service  upon  Blancbard  fire  days  be- 
tbe  term  of  court,  as  the  date,  27tii  day 
larch,  1891,  has  reference  solely  to  the 
ice  up<Hi  Mrs.  Bernard.  The  wording  la 
Ifnious,  and  the  fwm  is  not  to  be  com- 
ded;  but  we  think  that  as  tbe  whole  oer- 
Lte  Is  one  soitence,  divided  slmidy  by  a 
tcolon,  tbe  fair  inference  Is  that  both 
Ices  took  place  at  one  and  the  same 
I,  and  hence  that  tbe  court  bad  jnrlsdlo- 
of  tbe  person  of  tbe  plaintiff  in  nror. 
le  declaration  In  tbe  complaining  portion 
:  "Complains  of  Charles  Blancbard  and 
isa  D.  Bernard,  admbdetcators  of  all  and 
ular  the  goods,  chattels,  and  effects  that 
»  of  Joab  M.  Bernard  at  tbe  time  of  bis 
h,"  etc.;  and  in  the  charging  portion 
:  "Tet  tbe  said  •  •  •  Oharies  Blanch- 
and  Xjoulsa  D.  Bernard,  administrators, 
foresaid,  to  whom,  after  tbe  death  of  tbe 
Joab  M.  Bernard,  letters  of  admlolstnu 
tn  due  form  ot  law  were  granted,  after 
death  of  tbe  said  Joab  M.  Bernard,  not 
rdlng  their  said  several  promises  and  un- 
aklngB,  have  not,"  etc.  It  cannot  be  said 
there  is  any  direct  allegatlrai  In  tbe  dec- 
Oim  of  tbe  promise  of  the  administrators 
Lay  the  note  sued  upon;  but,  whatever 
claim  against  them,  it  arises  Inferentlally 
)ly  from  the  fact  of  their  being  admin- 
Ltora.  It  may  be  wmceded  that  the  deo 
tlon  has  stated  a  cause  of  action  against 
1  simply  as  naked  administrators,  but 
tier  than  that  tbe  declaration  does  not  gu 
re  Is  not  <me  allegation  In  that  pleading 
di  goes  to  show  that  at  the  time  of  tbe 
there  was  one  dollar  of  assets  in  tbe 
is  of  tbe  administrators.  The  mere  ap- 
tment  of  an  administrator  is  not  evidence 
ssets.  If  there  la  an  administrator,  he 
is  such,  primarily  held  for  tbe  debts  of 
deceased;  and  If  there  Is  a  suit  against 
as  each,  where  the  only  allegation  if  as 
Is  irasition,  it  would  seem  that  by  default 
only  Judgm^t  against  him  would  I>e  for 
tever  could  be  made  by  a  levy  against 
goods  of  tbe  deceased  In  ids  hands, 
tb  T.  Cbapmant  93  U.  S.  41.  The  defend-  j 


ant  In  enw  admits  that  tbe  Judgmoit  bx  this 
case  Is  ammeoiiR,  but  cimtenda  that  it  ought 
to  be  so  modified  as  to  make  tbe  levy  out 
of  the  goods  and  chattels  of  the  deceased  In 
the  hands  of  the  admlnlstratcHs,  and,  if  there 
Is  nothing  In  their  hands,  or  not  a  sufficiency 
to  satisfy  tbe  Judgmeat,  tb«L  tbe  damages, 
costs,  etc.,  ought  to  be  levied  out  of  the  prop- 
er  goods  and  chatty  of  tbe  administrators, 
or  either  of  them.  Upon  the  other  hand,  tbo 
plaintiff  in  errw  insists  that  the  Judgment 
ought  only  to  authorize  a  levy  against  the 
goods  of  tbe  deceased  In  tbe  bonds  of  tbe 
administrators,  and,  if  not  sufficient  to  satls- 
ty  the  Judgment,  then  costs  only  to  be  levied 
de  bcmis  pn^rils.  We  think  tUa  bitter  posl- 
tUm  is  nune  c<nuKiaant  to  reasoa  and  the 
weight  of  autboritr.  Tbe  law  undoubtedly  is 
that  a  Judgment  default  against  an  ad- 
ministrator Is  an  odmlsslmi  at  assets  to  the 
extent  charged  In  tbe  proceedings  against 
blm.  Dickson  t.  WlUdnson,  8  How.  57.  But 
there  is  no  allegation  in  the  declaration  that 
tlie  administrators  bad  assets  In  their  hands, 
hence  this  default  cannot  admit  what  la  not 
chafed.  In  the  case  of  Smith  v.  Chapman, 
93  U.  S.  ti.  the  eKecotors  of  a  testator  sued 
another  executor  vpon  a  Judgment  obtained 
against  the  testator  in  his  Ufetim&  The  ex- 
ecutor appeared  and  defended  upcm  tbe  plea 
of  ploie  odmlnistraTlt  Judgment  went 
against  him,  and  was  entered  de  bonis  pro- 
prils.  From  this  be  appealed.  The  supreme 
court  held  that  the  Judgment  was  erroneous, 
for  the  declaration  did  not  show  that  tbe  ex- 
ecutor bad  bectHne  p«w>naUy  liable  for  the 
Judgment  debt  In  tbe  case  at  bar  there  la 
no  all^atlon  that  the  administrators  had  be- 
come personally  Uable  upon  the  note  sned  upon. 
In  tbe  cited  case  there  was  a  defense,  which 
the  court  s^d  was  not  proven,  mie  nature 
of  tbe  plea  assumed  that  there  were  assets  In 
the  bands  of  the  executor.—the  pleadings 
showed  that  fact,— yet  the  court  says:  "It  is 
clear  that  the  Judgment  should  have  been  de 
bonis  testatorls,  instead  of  de  bonis  proprlls, 
as  shown  by  tbe  record.  Unless  an  adminis- 
trator or  executor  In  such  a  case  pleads  a 
false  plea,  he  is  not  liable  to  a  Judgment  be- 
yond the  assets  In  bis  bands  to  be  adminis- 
tered; and  it  Is  well  settled  that  a  plea  of 
plene  administravlt  is  not  necessarily  a  false 
plea,  and  that  tbe  Judgment  In  such  a  case, 
even  If  tbe  plea  Is  not  sustamed,  should  be  a 
Judgment  de  bonis  testatorls."  And,  further: 
"Even  if  it  appear  that  an  executor  has  re- 
ceived assets,  ptiU  the  Judgment  or  decree 
should  be  against  him  in  bis  representative 
character,  to  be  levied  out  of  the  assets 
In  his  hands,  when  no  devastavit  Is  averred 
and  proved,  unless  It  appears  that  no  such 
assets  can  be  found;  In  which  event  tbe  rule 
is  that  tbe  Judgment  may,  if  so  ordered,  be 
levied  out  of  his  own  proper  goods."  This 
rule  is  consonant  with  sound  sense  and  Jus- 
tice. Certainly  a  default  to  an  action  which 
nowhere  alleges  ^ther  assets  or  a  devastavit 
j  can  have  no  greater  potency  than  tbe  failure 
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to  snbatantlate  a  plea  wblcta  assames  awets. 
The  defendant  In  error  aivnes  -wry  earnestly 
tbnt  this  default  admits  assets  In  the  hands 
of  the  admlnlstratora,  and  hence,  if  an  ezecn- 
tlon  was  lamed,  and  returned  nulla  bona, 
that  a  deraatavft  would  be  proven,  and  hmc6 
that  It  Is  a  Tain  and  nnnecessa^  thing  to 
compel  this  defendant  In  error  to  begin  an- 
other procedure  to  accomplish  what  can  now 
be  as  readily  done.  While  some  authorities 
seem  to  pctot  la  the  direction  ot  this  view, 
stin  those  cited  above,  which  are  concluslTe 
with  us,  do  not  sustain  that  contention;  and 
besides,  whHe  the  return  of  the  execution 
nulla  bona  in  the  flrnt  Instance  mi^  be  evi- 
dence of  a  devastavit,  yet  we  do  not  flilnk 
It  necessarily  condnslve  where  there  may  be 
other  evidence  which  would  rebut  It  Then, 
too,  good  pleading  and  regularity  of  proceed- 
ing demands  that  a  Ju^nuent  ought  not  to 
be  broader  than  the  auctions  of  the  plead- 
ings, mar  comprehaid  that  which  mi^  possi- 
bly transpire.  The  judgment  appealed  from 
was  erroneous,  and  mnst  be  modlflod  to  meet 
the  views  here  set  forth. 

USB  and  FSOSMAN,  JJ.,  concnr. 


OHAOOM  V.  TERItlTOBT. 
(Sapreme  Ooort  of  New  Mexico.  Aug.  24, 
1868.) 

FKunnous  Assault  —  Oohtictiok  ot  Assattm 
Aim  Battbkt— Akookkntb  ot  Cocnsbl. 

1.  One  Indicted  for  feloniooa  assault  can 
be  oouTirted  of  assaalt  and  battery. 

2.  Where,  on  a  trial  for  an  assault.  It  was 
In  eridence  that  defendant,  a  deputy  staeriif, 
findinir  the  proeecntlug  witness  at  work  on 
land  which  aefendant  claimed  to  own,  nnnec- 
essarUy  asaanlted  and  Insulted  him,  It  was  not 
an  abase  of  privilege  for  the  proaecntiag  at- 
torney to  say  to  the  jury  that  defendant,  be- 
eause  he  was  depnty  sheriff,  thought  he  was  a 
big  man,  and  had  a  right  to  bulldoxe  and  over- 
ride  all  the  iieople  in  the  neighborhood. 

Api>eal  from  district  court.  Grant  county; 
John  R.  McFle,  Judge. 

Petronllo  Chacon  was  convicted  oi  as- 
sault, and  appeals.  Affirmed. 

Jamea  S.  fielder,  for  appellant  Bdward 
L.  Bartlett,  Stfl.  Gen.,  toe  the  Territory. 

O'BRIEN,  a  J.*  At  the  AprU  term,  1892, 
of  the  Grant  county  district  court,  Petronllo 
Chacon  was  Inrllcted  and  tried  for  a  f^nl- 
ons  assault  with  a  loaded  pistol  upon  one 
Geronlmo  PortlUo.  The  verdict  was  guilty 
of  a  simple  assault  and  battery.  From  the 
Judgment  entered  upon  the  vodlct,  defend- 
ant has  appealed  to  tbis  court. 

The  chief  reasons  assigned  for  reversal 
are:  (1)  Convicting  defendant  of  a  simple 
assault  and  battery  upon  an  Indictment  char- 
ging him  with  an  assault  with  a  deadly 
weax>on;  (!)  Improper  and  abusive  language 
used  by  the  prosecuting  attorney  In  his  ad- 
-dress  to  the  Jury;  (3)  errors  committed  by 
-the  court  In  the  reception  and  rejection  of 


evidence,  and  In  giving  and  rttfuslng  to 
oertaln  Instructions  to  the  jury. 

The  Indictment  was  p«taapa  drawn  t 
section  3,  c  80,  Laws  1887.  Tliat  se 
reads:  "Any  perstm  who  shall  nnlavt 
assault  or  strike  at  another  with  a  A 
weapon,  upon  conviction  thereof,  shnl 
pnnlshed  by  flne  not  exceeding  one 
sand  dxMtLtB,  or  by  lmprisonm«it  at  luu 
bor  In  the  county  JaU  or  trarltorlal  pes 
tiary  not  exceeding  fliree  years,  fn  tbc 
cretion  of  tiw  court  or  Jmy  tzybig  the  aa 
Section  21,  a  17,  laws  1889,  provides: 
ery  perscm  oonvieted  ot  the  offense  o 
aault  and  battery  shall  be  pnnlshed  hr  < 
of  not  less  than  five  doUars."  etc;  and 
tlon  22  of  the  same  diapter  reads:  "E 
pers<m  who^  In  a  rude,  InscdenC  or  a 
manuOT,  shall  nnlawfoUy  touch  another, 
be  deemed  guUty  of  an  assault  and  bati 
The  indictment  charges  **that  Petronllo 
con  •  *  •  did  with  a  certain  pistol  la 
with  powder  and  ball  •  •  •  unlaw 
and  feloniously  make  an  assanlt  on  me  ■* 
nimo  PortUlo,  and  at  and  against  the 
PortlUo  unlawfully  and  fd(Miioasly 
Charged  said  pistol."  tbweby  grien 
wounding  him  upon  the  head  with  tbe 
let  shot  from  the  plstoL  It  appears  i 
that  the  aggravated  assault  so  diarged 
essarily  includes  a  oommon-law  aaaanll 
battery.  We  faU  to  see  much  force  ot 
son  in  ^pellant^s  otntoition  that  tberc 
marked  differMice  between  a  fHoniom 
sault  with  a  deadly  weapon  and  an  as 
committed  with  Intent  to  mnrtlcT.  mali 
do  great  bodily  harm  with  sudi  wa 
The  fair  test  in  a  case  of  this  m>mI  < 
to  be,  In  our  oplnlcm.  Is  the  crime  of  v 
defendant  was  convicted  necessarily  In 
ed  In  the  crime  chaiged?  We  bold  tb 
Is,  and.  while  the  statutory  assault  and 
tecy  above  defined  may  not  be  Inclndi 
the  charge  contained  In  the  Indlctmen 
the  elements  of  such  offense  at  oommoE 
are  found  thmln.  The  two  forms  coeid 
this  territory.  It  is  not  Important  tiia 
greater  offense  charged  be  statutory  or 
mon  law,  provided  It  necessarily  Include 
crime  of  which  d^oidant  has  been  i 
guilty.    Bryant  v.  State,  41  Ark.  350. 

Appelant  complains  that  the  harsh  an 
tensive  language  used  by  one  of  the  i 
neys  tw  the  prosecution  In  addressini 
trial  Jury  as  to  the  character  of  the  de 
ant  snd  to  which  be  objected  at  the 
was  manifestly  prejudicial  to  Us  rights, 
should  secure  a  reversal.  These  are  th 
Jectionable  words:  "GeallMnen  ot  the 
the  defendant  was  a  deputy  sheriff,  an 
cause  he  was  a  deputy  sheriff  he  tb< 
he  was  a  big  man,  and  had  a  right  to 
doilb  and  ov^lde  and  tyrannize  over  al 
people  In  the  Mlmbrea  valley;  and  be< 
he  was  a  deputy  sheriff  he  beat  np  this 
without  any  cause  whatev^."  Defend 
munael  promptly  excepted  to  the  use  of 
language,  and  the  court  waa  requested  to 
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>m  the  consldwatlon  ct  the  Jury,  whldi 
!oart  refrued  to  do.  The  court  wu  not 
Tor  in  refusing  to  grant  the  reqneet 
undisputed  facts  In  tiie  cam  show  that 
defendant  treated  Pcn-tlllo  duibig  the 
»le  Uke  ap  onderUng  or  peon.  After 
lasault  he  liad  him  taJcen  as  a  crlmbial, 
rat  warrant,  t>eft»«  a  jwUce  of  the 
i,  where  he  was  honoral^  dlechargcd. 
lad  previously  unnecessarily  assaulted 
called  him  a  ray  <^probrloua  name, 
ly  because  he  fonnd  him  working  np<ni 
we  <tf  land  the  ezdualve  possesaton  of 
h  defendant  dalmed;  but  It  Is  cTldent 
Portlllo  was  sent  ttiere  to  woA  by 
rse  claimant,  and  it  was,  to  say  the 
,  rather  domineering  tta  defendant  to 
'  him  from  Us  work  with  Insult  and 
noe.  Counsel,  In  addressing  a  Jury, 
k  arguing  within  the  boundary  of  ad- 
•d  or  disputed  facts,  should  enjoy  the 
est  hitltode  consistent  with  decorum 
a  reasonable  aroUtlon  to  win  success 
snorable  means.  We  cannot  see.  In  the 
of  the  record,  that  the  zealous  asslst- 
prosecutor  In  his  remarks  overstepped 
Imlt  of  laudable  adTocacy.  If  the  evi- 
i  showed,  as  It  did,  that  the  def^dant 
at  the  time  a  deputy  sheriff,  and  acted 
a  arbitrary  and  insulting  manner  to- 
a  the  complainant,  we  fail  to  see  any 
Dpriety  In  counsel  exhibiting  to  the  Jury 
haracter  of  the  accused  In  Its  true  light 
Tcaled  by  the  eTldence.  If  this  proves 
steful,  the  best  way  to  prevent  Is  not 
•serve  It.  The  trial  court  enjoys  pecol- 
acllitles  for  observing  the  propriety  or 
Dpriety  of  forensic  arguments,  and  Its 
etion,  when  invoked,  should  rarely  be 
rered  vrlth.  In  the  absence  of  obvious  or 
ible  Injury. 

*  other  errors  assigned  by  appellant  are 
y  based  upon  the  assumption  that  evl- 
1  of  the  commission  of  a  mere  assault 
battery  was  not  admissible  under  the 
tment,  and  that  the  court  misstated  the 
to  the  jury  as  to  the  nature  of  the  crime 
;pd,  the  weapon  used,  and  the  right  to 
let  of  an  assault  and  battery  if  war- 
■d  by  the  proof  In  case  the  felonious  as- 
charged  bad  not  been  fully  established, 
[iitve  examined  the  authorities  cited  by 
telforappellantlnhlsablebrl^;  butfew, 
y,  of  them  sustain  bis  contention.  The 
ions  apparently  In  conflict  with  the  views 
n  expressed  are  reaUy  not  so,  as  they 
generally  based  upon  a  classlflcatim  of 
nal  otTenses  different  from  ours.  The 
tions,  for  Instance,  that  the  deadly  char- 
of  the  weapon  must  be  proved,  and 
such  deadly  character  of  the  weapon  la 
;Ist  of  the  offense,  are  not  tenable,  at 
In  this  territory.  Section  8,  c.  30,  Laws 
expressly  declares  a  pistol  to  be  a  dead- 
eapMi;  hence  it  cannot  be  necessary  to 
i  what  the  law  admits.  The  gist  of 
>ffen8e  charged  Is  not  the  deadly  char- 
of  the  weapon,  but  the  assault,  or  the 
V  .84P.no.  5— 29 


Tlcdent  attnnpt  to  do  the  physteal  harm;  * 
and  Ahe  Weapon  used,  whethw  deadly  or  oth- 
erwise, only  goes  In  aggravation.  In  dosing 
It  may  be  said  that  tn  onr  oplnlMi  tids  de- 
fendant ought  to  conidder  hlmstdf  fortonate 
hk  escaping  a  oonvlctlon  of  the  more  s«lons 
crime  charged  in  the  Indictment  The  erl- 
doioe  was  my  strong,  and  the  Jury  oorre- 
spondlnfdy  weak  In  their  desire  to  temper 
justioe  with  mercy.  The  Judgmoit  Is  af- 
firmed. 

VAISL,  FRBBMAN.  SBBDS,  and  LBE, 
JJ.,  concur. 


DUTEBTRB  v.  SHALLENBEROEB.  (No. 
1.379.) 

(Supreme  Court  of  Nevada.  Oct  28,  1898.) 
Appeal— Questions  kot  Raisbd  Bei/>w  —  Eject- 

HBXlS-SllDlTlltLB  0ErKN8E— LACHES— BviDBMOB. 

1.  A  case  will  not  be  reversed  for  want  of 
a  findinK,  or  for  a  defective  finding,  uDleas  the 
finding  is  excepted  to  or  a  finding  is  requested 
upon  the  omitted  point. 

2.  The  fact  that  the  equitable  owner  of 
land  permitted  a  number  of  years  to  elapse 
without  taking  action,  which  he  might  have 
taken,  to  obtain  the  legal  title,  does  not  pre- 
vent him,  when  sued  for  the  land,  from  setnng 
up  his  eonity  In  defense  of  his  possesBion. 

3.  "W^ere.  as  here,  the  facts  would  be  sofB- 
cient  to  entitle  the  equitable  owner  of  land  to 
the  specific  performance  of  a  contract  of  pur- 
chase of  the  same,  the  case  la  taken  out  of  the 
statute  of  frauds  or  conveyances,  and  no  deed 
or  instrument  of  writing  establlsbing  the  agree- 
ment need  be  proven. 

(Syllabus  by  Bigelow,  J.) 

Appeal  from  district  court,  Humboldt  coun- 
ty; A.  E.  Oheney,  Judge. 

Action  In  ejectment  by  Louis  Dutertre 
against  O.  N.  ShalloiberKer.  Defendant  had 
Judgment,  and  plaintiff  appeals.  Affirmed. 

Tcnreyson  &  Snmmerfi^,  for  appellant 
B.  M.  dark,  for  respondent 

BIOELOW.  J.  Aotton  of  ejectment  Trir 
al  by  the  court,  and  judgment  for  the  de- 
fendant. The  plaintiff  is  the  owner  of  the 
legal  title  to  the  demanded  premises,  but 
the  defendant  sets  up  on  equitable  defense 
founded  up<Mi  a  purtdiose  by  him  from  the 
plaintiff's  grantM*,  the  payment  of  the  pur- 
chase money,  and  possession  and  Improve- 
ment for  a  numljer  of  yeai*s,  of  all  of  which. 
It  is  alleged,  i^o  plaintiff  had  full  knowl- 
edge at  the  time  of  hla  purchase. 

It  woiild  appear  that  the  answer  suffl- 
(dently  sta/tes  an  equitable  defense  to  the 
action,  and  we  do  not  imderstand  this  to 
be  seriously  controverted  by  the  plalnUtP. 
Certainly  If,  as  alleged  In  the  answer,  the 
plaintiff  knew  of  the  defendamt's  purcdmse, 
of  the  payment  of  the  purchase  money,  and 
of  his  possesBloQ  and  improvement  of  the 
premises.  It  can  hardly  be  said  that  the 
plaintiff  was  an  innocent  purchaser.  Hie 
principal  i>oint  made  upon  the  appeal  seems 
to  be  that  the  findings  do  not  support  the 
Judgment  in  this:  that  it  was  not  found  that 
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'  the  plaintiff  knew  of  the  defecuSaut's  daim 
to  the  load,  or  that  the  daCendant's  *po«w- 
flloa  was  Bnffldent  to  put  ttie  plaintiff  npon 
notice  of  Us  eqidtiee.  But;  M  we  bare 
Be«i,  It  was  alleged  in  the  answor  that  he  did 
know  aU  about  ihe  matter,  No-motkm  for 
new  trial  was  made,  and  Hum  was  no  ez- 
oepllon  upon  the  ground  ttaait  ibe  flndtasi 
wero  deCectlTe^  or  for  want  of  a  finding  xtfi- 
<ni  this  point  TbB  piflJ#tff  does  not  dalm 
that  tiiero  Is  anything  In  the  findings  Show- 
ing afflrmatlT^  tiiat  he  did  not  hare  this 
knowledge,  or  that  ttie  defendant's  posses 
si<m  was  not  suffident  to  put  him  upiHi  no< 
tioe.  but  only,  If  we  nndmtand  his  pofrttion 
oorreotly,  that  tiiose  t&cta  are  not  expressly 
tovoA. 

It  hardly  ou^t  to  be  neeeasaiy,  at  tbls 
day,  to  say  that,  wh««  there  la  notbbig  In 
ihe  *\Tuiingii^  showing  afilrmatlTely  that  the 
Judgmeid  is  wrong,  the  ni«e  want  of  a  find- 
ing, or  a  defecUve  finding,  can  oerer,  under 
oar  i7St«n,  result  in  a  rereraal,  unleas  tiie 
deCecttTO  finding  Is  eroepted  to,  or  a  finding 
is  requested  upon  the  omitted  point.  Under 
the  present  OaUfMida  system,  the  ezinesa 
findings  must  support  the  judgment,  and, 
if  th^  do  xkot,  tbe  case  wUl  be  remsed; 
but  with  us  th«e  Is  an  inqilled  flmUng,  In 
fovor  of  ttiie  judgment,  of  all  fticts  prc^>eriy 
pleaded.  It,  then,  we  diould  admit  that  the 
findings  as  found  In  the  transcript  are  upon 
this  point  Insufiielent  to  support  the  judg- 
ment. In  the  absence  of  all  exc^ytlon  to 
liiem,  we  must  Imply  a  finding  that  the 
plaintiff  did  hare  suflBcIent  knowledge  of  the 
situation  to  put  him  upon  notice  of  the  de- 
fendant's equities.  13ils  would  be  the  case 
were  tbere  no  findings  at  all  upon  the  point; 
and  eertainly  a  defective  finding  can  be  no 
wtnse  Han  none  at  all.  If  It  Is  claimed  tbat 
the  erldence  Is  insuffldent  to  justify  such  a 
finding,  this  would  be  a  point  that  should 
be  mode  by  a  motion  for  new  trial,  and  up- 
on a  statement  of  the  evidence.  Welland 
V.  WUHoms,  21  Nev.  — ,  29  Pac.  Rep.  403, 
and  casGfli  dted  ^reln;  Slmpeon  t.  HacrlB, 
21  Nev.  — ,  81  Pac  Rep.  1009. 

The  fact  that  the  defendant  alloved  a 
number  of  years  to  elapse  without  taking 
action  to  obtain  the  legal  tlUe  does  not  pre- 
vent him,  v^en  sued,  frmn  setttaig  up  bis 
equity  in  defense  of  his  posseaston,  (De  Gulre 
T.  Lead  Oo.,  88  Fed.  Rep.  65,)  nor  would 
the  statute  of  Umltnitlons  run  against  his  do- 
ing so,  (Love  V.  WatkluB,  40  OaL  547.) 

Where,  as  here,  the  facts  shown  would  be 
sufficient  to  entitle  the  defendant  to  a  spe- 
dflc  performance  of  llie  contract  of  sale,  the 
esse  Is  taken  out  of  the  statute  of  fiiuids 
or  eonveyances,  and  no  deed  or  instrument 
of  willing  eetabUablng  the  ngreemoLt  need 
be  proven.  Sedg.  ft  W.  Te.  Tit  Land,  81 
821a,  797;  Newell,  Eject.  679;  Bowler  v. 
Onrler,  21  Nev.  — >  26  Pac  Rep.  226.  We 
bare  purposely  omitted  nil  consideration  of 
the  fact  that  the  defendant's  gruitor  also 
made  him  a  deed,  because  It  does  not  ap- 


peer  from  fba  answer  whettur  ttic 
failed  to  describe  the  premises,  or  w 
recMdad,  or  wliy  It  was  Invalid.  I 
respect  ttia  pleeding  Is  Miecave,  ht 
facta  vrtddL  are  pcopedy  pleaded  an 
dent  to  support  the  judgment.  1%e 
ment  Isafilnaed. 

HUBFHY,  a  and  BBLKNAP,  3 
car. 


STATE  ex  rel.  POWNING  t.  JONES, 
Land  Register,  et  al.   (No.  1,389.) 
(Supreme  Court  of  Nevada.    Oct.  28^ 
PcBUO  Lands— CkiSTBAuT  of  Sjlu— Cow 

TIOM — FOBTEITUXB. 

1.  Whether  a  contract  is  entire,  oi 
rAble  Into  several  independoit  contnie 
peads  npon  the  intentltMi  of  the  parties, 
ascertained  from  the  language  emidcyt 
the  subject- matter  of  the  contract. 

2.  Contract  made  by  the  state  for  f\ 
of  state  lands  considered,  and  Md  to 
tate  an  entire  contract  for  all  the  land  i 
ed  therein,  and  that  If  the  porchaser  f 
pay  iDt«^t  upon  the  halance  dne  vpt 
part  of  the  land  he  forfeits  It  all. 

3.  The  statutes  of  Nevada  permittin 
sale  reviewed,  and  hdd  to  aothmse  the  1 
contract  made  la  this  case,  and  to  shv 
the  lej^isiatnre  Intended  It  to  be  entire  i 
dlTliible. 

(Syllabus  by  Blgdow,  J.) 

Original  action  to  the  name  of  the  wi 
the  relatloc  ot  Christopher  O.  Pc 
against  J.  B.  Jones,  state  land  reglstc 
J.  F.  Hgan,  state  treasortt,  for  wtit  ca 
date.  Heard  on  deanurer  to  a^^ 
Judrni«rt  for  respondents. 

The  ottier  fiu-.t8  fnl^  appear  In  tlie  i 
ing  Btatem^  by  BIGBLOW,  J.: 

Original  appMcallon  to  oompd  the  re 
ents,  as,  respectively,  land  regtater  and 
nrer  ot  the  »tate  of  Nemda,  to  reoein 
the  relator  the  interest  dne  npon  a  < 
40  acres  of  land  which  tbe  state  had, 
with  other  lands,  contracted  to  sdl  ti 
Tha  respondents  refoaed  to  recdve  flu 
ey  npon  tbe  ground  that  the  eontmc 
entire,  and  that  the  rdatw  must  pay  li 
upon  an  the  land  induded  flivefn^iv 
all  (rf  It  The  contract  vras  as  fcdlovrs: 
artlde  of  agreement  made  and  entere 
this  20th  day  of  July,  1891,  by  and  be 
the  state  of  Nevada,  acting  Ibroagh 
Jones,  smreyor  general  and  er  offlcio 
ter  ot  the  state  land  office  ot  said  «tat 
ty  of  the  first  part,  and  Gbrfstopher  O. 
Ing,  of  tbe  county  of  Wa^oe  in  the  st 
Nevada,  party  of  tbe  second  part,  vrttnc 
That  the  party  ot  the  first  part,  for  s 
consideration  of  one  dollar  and  twen 
cents  per  acr^  good  and  lawful  mon^ 
United  States,  paynUe  as  her^noftt 
{wessed  by  the  party  of  the  second  pari 
agree  to  convey  to  ttie  party  of  the  i 
part,  by  good  and  sufficient  patent,  t] 
lowing  described  lands,  to  wit:  &  W. 
B.  B.  nnd  E.  ^  of  S.  W.  H.  of  sec  2 
N.  B.  %  of  N.  W.  %  of  sec.  38.  of  towns 
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,  B.  4S  East,  Ht  Diablo  base  and  merid- 
t,  oootLlnliiff  one  liiuidred  and  abrtr 
-es,  *  *  *  in  oomUsvaUxm  of  wUCh  the 
rty  of  tbe  aecood  part,  tor  himself,  his 
Irs,  admlnlKtratora,  executors,  or  aertgna, 
th  agree  to  pay  the  state  of  Nerada  at  the 
»  of  one  d<^]ar  and  twenty-five  cents  per 
»,  as  abore  stated,  ot  whldi  snm  the  par- 
of  the  first  part  has  heretofore  imld  the 
n  of  twenty-fire  cents  per  acre;  and  It  Is 
reby  farther  agreed  that  the  party  of  the 
»nd  part  shall  within  twenty-flTO  yeus 
>m  the  date  of  tbls  aittde  of  agreement 
r  the  balance  of  said  one  dfdiar  and  twen- 
five  cents  p«  acre,  via.  one  dollar  per 
re,  1.  Oh  the  sum  ct  one  hnndred  and  sixty 
Han,  with  interest  thereon  at  the  rate  of 
:  per  cent  pet  anmun,  intereat  payable 
anally,  as  provided  in  section  8  of  an  act 
titled  'An  act  to.  prorlde  for  tbe  sdectlon 
1  sale  of  lands  that  hare  been  or  may 
reafter  be  granted  by  the  United  States  to 
i  state  of  Kenda.*  approved  Mardi  12, 
IS,  m  amended  March  11,  1888;  and  It  Is 
reby  farther  prOTlded  and  agreed  tint  the 
rty  of  the  second  part,  his  faedrs,  exeentors, 
mlnlstraitors,  or  assigns,  may  at  any  time 
or  to  the  maturity  of  this  contract  make 
I  payment  for  the  lands  deecrlbed  In  this 
ititt  uud  recelTe  from  the  state  of  Nevada 
ntent  for  the  same,  Issued  In  the  name  of 
)  applicant  Thla  contract  la  made  npon 
>  express  condition,  vis.:  That  If  the  said 
rlsrtoirtier  O.  Pownlng,  party  of  the  secMid 
rt,  shall  fall  to  pay  the  prlndpnl  sum  bere- 
speclfled,  or  the  Into^st  thereon,  accord- 
r  to  ttie  terms  of  this  agreement,  as  herein 
pnlated,  the  lands  herein  described,  and 
)  money  paid  ttrneon,  shall  Immediately 
a  nncondlUonally  revert  to  the  slate  of 
vada,  and  the  lands  be  thereafter  subject 
sale  In  the  same  manner  and  under  the 
ne  ccmdttl<HU  as  though  this  contract  of 
e  had  not  been  made."  The  facta  are 
*eed  npon,  bat  the  d^endants  demur  to 
4r  legal  sufficient^. 

taker.  Wines  &  Dorsey,  for  relator.  J. 
Tonreiwrn,  Atty.  GeiL,  for  renwadents. 

tlOBLOW,  J.,  (after  statb^  the  facts.) 
Is  case  has  be«k  argned  and  submitted  to 
upon  the  assumption  ttiat  the  relator  Had 
!  right,  wbenerer  he  saw  fit,  to  refuse 
pay  the  Interest  due  ui>on  the  contract 
vilTed  In  this  action,  and  thereby  to  throw 
or  surrender  the  entire  etrntract;  and. 
ther,  ttiat  he  would  also  have  that  right 
to  a  part  of  the  land  Included  fboetn, 
»vlded  the  contract  Is  a  s^tarate  or  dl- 
Ible  on&  As  the  Utter  p<^t  seems  suffl- 
nt  for  tte  detominatKm  of  the  actlcm, 
!  shall  nuke  the  same  assnmptlona,  and 
laldOT  only  that  proposition, 
lie  relator  dalms  that  the  contract  was  a 
arable  and  divisible  agreement  for  the 
e  to  him  of  ftmr  different  subdivisions  of 
id  at  BO  nmdi  per  acre;  that  In  the  first 


tHaee  the  state  would  have  sold  to  him  any 
Of  the  tracts  without  the  others;  that  It  f»  a 
matter  of  Indifference  to  ate  state  whether 
the  reUbtor  takes  the  whole  of  the  land  In- 
doded  In  the  cootiact  or  only  a  part  of  It; 
and  that  consequently,  under  Ihe  contract 
and  the  statute  anthwlidng  It,  he  had  the 
option  of  paying  np<m  one  or  more  of  the 
404cre  tracts,  and  ot  forfeiting  the  others. 
The  nde  fw  determining  wha  a  contract  Is 
separable  or  entire  Is  stated  In  2  ifars.  uont 
BIT,  as  follows:  "The  question  of  whether 
a  eontnct  is  entire  ot  separable  Is  often 
of  great  Importance.  Any  contract  may  coo- 
slat  of  many  parts,  and  these  may  be  con- 
sidered as  parte  of  one  ^ole,  or  as  so  many 
distinct  contr»;ts,  altered  Into  at  one  time 
and  expressed  in  the  same  Instrament,  but 
not  tiierai^  made  me  contract  No  predse 
rule  can  be  given  by  whlcb  this  questkm  in 
a  given  case  may  be  settied.  Like  most 
other  queettons  of  construction,  It  depends 
npon  the  Intention  of  the  parties,  and  tUs 
must  be  discovered  In  eadi  case  by  consider- 
ing the  language  employed  and  the  subject- 
matter  of  the  contract  If  the  part  to  be 
p«fbrmed  by  one  party  ccmslsta  of  serecal 
distinct  and  aeparate  items*  and  the  price 
to  be  paid  1^  tiie  other  la  apportioned  to 
eadi  item  to  be  performed  or  Is  left  to  be 
Implied  tqr  law,  audi  contract  will  generally 
be  held  to  be  severaWe."  AH  construction 
Is  an  effort  to  determine  the  meaning  which 
the  parties  Intoided  to  gtre  an  Instrument,— 
to  ascertain  thetr  intentions,  'ilie  latter  part 
of  this  extract  from  PaiwMis,  ccmtalnlng  the 
rule  which  seems  to  be  principally  relied 
upon  "bj  the  relator's  attorney,  la  mraely  the 
statement  of  a  subordinate  rule  for  ascertain- 
ing that  lntenti<m  when  there  is  nothing  ftir- 
ttier  in  the  contract  indicating  It  than  the 
fact  that  It  ccnstste  of  several  distinct  items, 
of  which  the  price  of  each  Is  fixed  or  can 
be  ascertained,  from  the  agreement,  for  the 
author  Immedlatdy  adds:  "But  the  mere 
fact  that  the  subject  of  tb«  contract  la  sold 
by  weight  or  measure,  and  the  value  la  as- 
certained by  the  price  affixed  to  each  pound 
or  yard  or  bndiel  of  the  quantity  ctAtracted 
for,  will  not  be  sufflcteut  to  render  the  con- 
tract sevnable."  Urns.  In  Quigley  v.  De 
Baas,  82  Pa.  8t  267.  27S,  It  is  said:  "Wheth- 
er a  Asontract  be  entire  or  severable  depends 
more  upon  the  intention  of  the  parties  as 
gathered  from  the  whole  Instrument  than 
upon  the  qtedflc  method  of  performance  or 
payment.  *  •  *  The  rule  aa  adopted  In 
Ihe  case  of  OH  Co.  t.  Brewer,  66  Pa.  St  351. 
from  Farscms  on  Contracts,  that  If  the  part 
to  be  performed  by  cme  party  otmslsta  of  sev- 
eral and  distinct  Items,  and  the  price  to  be 
paid  by  the  other  Is  apportioned  to  each  item 
to  be  performed,  or  Is  left  to  be  implied  by 
law,  such  contract  will  generally  be  held 
to  be  sererable,  Is  certeinly  applicable  to 
ctmtracts  such  as  that  vrtilch  was  under  con- 
sideration tn  that  case.  But  it  Is  not  even 
Intimated   that  the  drcumstances  Ihwdik 
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stated  would  OTorlde  the  dear  intention  of 
the  parti ea  If  such  IntoitlMi  were  appar- 
eat  upoa  the  nliole  face  of  the  a^reem^t 
Indeed,  it  la  expressly  said  hj  the  author 
by  whom  the  above  role  Is  stated  that  no 
precise  rule  can  be  glTeo  by  whldi  this 
question  In  a  given  case  may  be  settled,  but, 
like  most  other  questions  of  consiiuctifm,  it 
must  depend  upon  the  Intention  of  the  per- 
ties  as  gatha^d  from  Hie  whole  snbject- 
matter  of  the  contract"  As  thus  under- 
stood, Parstms*  mle  has  been  approved  in 
many  cases.  Gray  v.  Hlnton,  2  McU^ry, 
167,  7  Fed.  Rep.  81;  Shlon  v.  Bodvue^  60 
Pa.  St.  1S2;  Mining  Co.  v.  Jones,  lOS  Pa. 
St  55,  66;  More  v.  Bonnet  40  CaL  251; 
Clark  V.  Baker,  5  Mete.  (Mass.)  452;  Morse 
V.  Brackett,  08  Mass.  205;  Mansfield  v. 
Trigg,  113  Mass.  850.  Viewing  this  cMitract 
as  a  whole,  and  taking  Into  consldera.tl<« 
aH  of  the  language  used  In  It  it  seems 
clear  that  the  Intention  was  to  make  It 
entire  as  to  all  of  the  land  embraced  there- 
in, and  not  divisible  Into  four  different  coa- 
tracts  for  as  many  different  tracts. 

In  the  first  plaoe,  the  argument  to  the 
contrary  proves  too  much.  There  Is  not 
one  word  In  the  agreement  indicating  any 
intention  that  It  should  be  divisible  upon 
the  lines  of  the  40- acre  tracts.  Up<Mi  the 
agreemeat  Itself,  the  argument  must  be  based 
upon  the  language  providing  for  the  sale 
of  a  Dumbei  of  different  acres  at  a  uniform 
price  per  acre.  But  If  this  proves  anything, 
It  proves,  not  that  the  contract  embraced 
four  diffo-ent  contracts  for  as  many  40'b, 
but  160,  or  <Mie  to  each  acre.  This,  how- 
ever, would  be  entirely  Inadmissible,  because 
by  Gen.  St.  {  337,  It  Is  i»-ovIded  that  no 
lands  shall  be  sold  In  tracts  less  than  the 
smallest  legal  subdivision,  which  of  course 
means  In  less  than  40-acre  tracts,  except 
where,  by  reastm  of  township  or  meander 
lines,  th^  subdlvidon  may  embrace  a  less 
quantity.  Next  It  Is  provided  In  the  con- 
tract that  the  purchaser  Is  to  pay,  not  alone 
91  additional  for'  each  acre  of  the  land,  but 
a  gross  sum  of  fl60,  together  with  Interest 
on  that  gross  sum  at  the  rate  of  6  p» 
cent,  per  annum.  The  f  160  Is  the  principal 
sum  to  be  paid,  and  It  Is  further  provided 
that  If  the  purchaser  "shall  fall  to  pay  the 
principal  sum  herein  specified,  or,  the  In- 
terest thereon,"  then  "the  lands  herein  de- 
scribed and  the  mcmey  paid  thereon"  shall 
be  forfeited  to  ^e  state.  Could  It  be  any 
more  plainly  stated  that  If  the  purdiaser 
fails  to  pay  the  Interest  on  the  wh<^e  $100, 
he  thereby  forfeits  all  interest  In  the  whole 
lands,  and  not  alone  in  such  proportional 
part  as  he  falls  to  pay  upon?  If  this  Is  not 
an  entire  contract  as  to  all  the  land  em- 
braced by  it  it  Is  difficult  to  say  what 
language  should  have  b<^  used  to  make  It 
nudi.  To  hold  otherwise  would  be,  to  our 
minds,  not  to  construe  a  contract  .already 
made  by  ttae  parttea,  bat  to  make  one  for 
them- 


Nor  do  we  find  anything  in  tDe 
Indicating  an  intention  to  place  a  d 
constructton  npon  these  contracts  1 
sale  of  state  lands  from  that  whic! 
language  Indicates.  On  the  contrary, 
thing  therein  contained  confirms  the 
we  have  expressed.  True  it  Is  that 
lator  could  have  purchased  one  or  i 
these  40-acre  tracts  without  the  othe 
could,  by  applying  fw  them  separatel 
obtained  a  separate  contract  for  eat 
But  he  did  not  do  so,  and  the  qnesti 
Is,  not  what  might  have  been  done,  bi 
was  actually  done.  An  owner  might 
large  tract  of  land  for  sale  of  wblc: 
willing  to  sell  any  particular  sabi 
separately,  but  this  would  not  Indies 
strongly,  after  a  contract  had  been  m 
the  sale  of  several  subdivisions,  that 
the  Intention  to  still  leave  the  pnrdu 
option  of  taking  the  whole  or  any 
them.  What  has  actually  heen  doi 
is  that  a  contract  has  been  entered  ii 
vldlng  for  the  sale  of  sev«^  tracts 
for  a  gross  sum,  and  conditioned  1 
the  purchaser  shall  fail  to  pay  the 
due  annually  upon  that  gross  sum,  1 
forfeit  all  of  the  land;  and  this  seem 
in  accordance  with  the  provisions 
statute  concerning  these  contracts, 
ently  the  legislature  did  not  antidpa 
an  applicant  would  be  shrewd  eac 
make  separate  application  for  eac 
division,  so  as  to  enable  him  to  fori 
or  more  of  them  without  affecting  t 
era,  and  as  a  matter  of  fact  we 
ft  has  not  often  been  dcme.  The  law 
evidently  supposed  that  an  appUcanl 
apply  for  all  the  land  he  wi^ed  to  p 
in  one  application.  The  law  was  acco 
framed  upon  that  theory,  and  Indie 
Intention  that  each  application  and  es 
tract  ^oll  be  treated  as  a  unit,  and  t 
or  fall  all  togetho*. 

The  land  luws  have  been  anteudod 
times,  but  tlie  amendments  do  not  a 
have  affected  ihla  question,  and  f 
vcnieuce  we  shall  refer  to  the  orlgb 
ttons.  A  purchase  of  land  Is  alwayi 
Initiated  by  an  application  under  se 
of  the  act,  (Gen.  St.  {  327,)  which  i 
tlon  "shall  designate.  In  conformity  v 
United  States  survey,  the  tracts  of  h 
plied  for."  After  the  register  has 
talned  that  the  land  Is  for  sale,  and  t 
applicant  Is  entitled  to  purchase  the 
section  10  provides  that  he  shall  c 
notice  to  be  prepared  and  served,  "re 
the  applicant  *  *  *  to  make  ful 
ment  or  enter  into  contract  •  •  • 
purchase  of  the  land  applied  for  by  s 
pllcant  and  shall  inclose  with  such 
duly  prepared  contracts,  in  duplicate, 
applicant  to  sign."  If,  at  the  expira 
00  days,  the  applicant  "shall  fall  to 
the  required  full  payment  or  to  sign  t 
turn  to  the  reglst^  such  contracts, 
she  shall  forfeit  his  or  her  right  to  co 
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tbe  purchase  of  such  land,  and  the  title  to 
such  land  shall  rest  as  ftilly  In  the  state 
OS  though  ]t  had  never  been  applied  for,  and 
which  thereafter  shall  be  subject  to  sale"  b7 
the  state.  It  will  be  noticed  that  all  the 
way  through  tbe  lands  applied  for  are  iipok- 
en  of  as  a  whole,  and,  so  far  as  the  language 
Indicates  the  Intention,  la  to  be  all  paid  for 
or  all  contracted  for,  or  all  forfeited.  The 
ccmtracts  to  be  sent  out  arc  to  corer  the 
lands  applied  for,  and  are  to  be  executed 
just  as  sent,  or  the  land  Is  to  be  forf^ted. 
There  la  nothing  that,  to  our  minds.  Indi- 
cates any  Intention  to  allow  a  division  or 
selection  of  them  to  be  made.  The  same 
must  be  said  of  section  8,  providing  for  the 
form  and  condltlMis  of  the  contract  All 
the  way  through  the  lands  applied  for  are 
spoken  of  as  a  unit,— as  "such  lands."  It 
Is  upon  the  remainder  of  the  purchase  pdce 
of  such  lands  that  the  applicant  is  to  pay 
Interest  annually;  It  is  for  the  lands  de- 
scribed in  tbe  contract  that  he  may  make 
full  payment  and  receive  a  patent;  and  upon 
faUure  to  pay  the  Interest  due  upon  such 
lands  th^  shall  Immedlatety  and  micondf- 
tlonally  revert  to  the  state.  Tbe  language 
covers  all  that  wore  applied  tor  In  the  flrat 
instance,  and  nowhere  is  anything  less  than 
tbe  whole'  spoken  of.  There  was  a  piupose, 
too,  in  attaching  such  a  condition  to  tlte  sale 
of  the  lands.  The  policy  adopted  by  the 
legislature  has  been  to  sell  as  much  of  this 
state  land,  and  obtain  as  much  money  for 
It,  as  possible.  In  pursuance  of  this  policy 
It  Is  an  advantage  to  the  stale  to  compel 
the  pm-chaser  to  either  pay  for  all  of  the 
land  or  forfeit  It  nU.  He  la  more  likely  to 
continue  to  pay  upon  all,  or,  If  be  does  not, 
the  state  will  be  gainer  to  the  addWonal 
money  forfeited,  and  good  land  will  be  sur- 
rendoed  as  well  as  poor.  To  be  mre,  tbe 
applicant  might,  perhaps,  Immediately  ap- 
ply  again  for  the  tracts  be  wishes  to  keep, 
but  even  then  the  state  will  be  gainer  of  the 
money  forfeited  upon  the  first  paymoit 
Rigbt  or  wrcKig,  this  has  been  tbe  policy  nn- 
der  whldi  our  land  laws  bare  tteea  framed, 
and  w«  are  of  Oie  opinion  that  the  constmc- 
tlon  we  have  placed  upon  the  contract  and 
Hie  law  Is  simply  in  accordance  wltii  fliat 
poll^,  and  In  accordance  with  the  dear  In- 
temtlw  of  the  leiidatnrc.  Tbe  demnirer  Is 
sastataied,  and  tiie  an;^catl<Ht  tor  tbe  writ 
dismissed. 

BCURFHT»  OL  X,  and  BBLENAP,  J.,  con- 


STATE]  T.  HAIST. 
(Bnpreme  Court  of  Kansas.  Oct.  7,  1893.) 
iMMOiMsm— MisKOMiB  or  DsFsnura^-lDBM 

SONAKS. 

The  names  of  Barbara  and  Bartm  are 
Idem  sonans,  and  a  idea  In  abatement  to  an  in- 
iiietmaat  in  wUdi  the  defendant's  name  Is 


sp^ed  Barbra,  alleging  that  hsr  true  name  Is 
Barbara,  Is  not  good.  It  Is  error  to  sustain 
sndi  ^ea  and  quash  the  Indtctmeot. 
(Syllabus  by  the  OoarL) 

Appeal  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

Barbra  Halst  was  indicted  for  violations 
of  the  liquor  laws,  and  from  a  Judgment 
quashing  the  indictment  tbe  state  appeals. 
Reversed. 

,  John  T.  Little,  Atty.  Gen.,  and  a  F.  Hur- 
rel,  tor  the  State,  iiayden  St  Hayden,  for 

appellee. 

ALLBN,  J.  The  defendant  was  Indicted 
by  the  grand  Jury  in  Jackson  county,  and 
charged  In  13  counts  with  divers  vlolations- 
of  the  prohibitory  law.  She  was  arrested, 
and  thereafter  filed  her  plea  In  abatement, 
alleging  that  her  name  Is  Barbara,  not  Bar- 
tea.  The' court  sustained  the  plea  In  abate- 
ment, and  qnadied  the  Indtctmrat  This 
was  error.  The  names  are  Idem  sonans. 
The  mere  omission  of  the  letter  *V*  whltih 
in  c<MTectly  pronouncing  the  name  Barbara 
has  bot  a  v^  obscure  sound,  is  too  trifling 
an  «rTot  in  spdlluf  to  warrant  the  mUng 
of  the  court  Bvok  If  thoe  had  been  a  snb- 
stautial  mistake  In  tbe  name  of  the  defoid- 
aut,  the  indictment  should  not  have  been 
quashed  tor  that  reason,  but  the  case  should 
have  proceeded  in  accordance  with  section 
224  of  the  Criminal  Oode.  The  orders  of  tbe 
court  sustaining  tiie  plea  in  abatemoit, 
qnasbing  the  Indlctmoit,  and  discharging  the 
defendant,  will  be  rerersed.  AH  tbe  jostlees 
cwicurrlnCi 

JONBS  et  al.  t.  BOARD  OF  TRADE  OF 

KANSAS  crrr. 

(Supreme  Court  of  Kaoias.  Oct.  7.  1808.) 
BoABP  or  Trass— UsuBPATioK  or  Powaa— Obaiii 

ISSFBCTION— IXJDSCTION. 

1.  If  a  boird  of  trade  of  a  dty  and  Its 
officers  are  assuming  and  exa^ising  anth«itr 
Dot  conferred  on  them  by  the  statnte  resnlatlng 
IMiblic  war^onses  and  the  Inspection  M  grain, 
there  is  ample  authority  In  the  states  by  Its  pub- 
lic facers,  in  an  appropriate  vroeeedingt  to  pre- 
vent the  nnlawftd  exerase  of^  power,  and  com- 
pel obedience  to  the  law;  bat  anothn-  board  of 
trade,  which  suffers  no  particular  and  snbstao- 
tial  injury  by  the  nnlsTiful  exerdse  of  power 
or  the  DODobservance  of  the  law,  caaoot  main- 
tidn  inJuDction  affainst  the  offender. 

2.  In  confemnr  public  fnnctlona  upon  tbe 
boards  of  trade  in  tbe  matter  of  Inniecting 

Sain,  and  authorising  the  collection  of  fees, 
e  legislature  did  not  intend  that  the  powers 
and  privilefres  conferred  shoold  be  osed  for  the 
prirate  sain  and  profit  of  siidi  boards. 
(Byllabos  by  the  Court) 

Error  from  court  ot  common  pleas,  Wyan- 
dotte connty;  James  M.  Bees,  JtUMie  pro  tena. 

Action  by  tbe  Board  of  Trade  of  Kansas 
City  against  Samn^  P.  Jimes;  the  Argentine 
Board  of  Trade  Association,  and  otbns,  for 
an  Injunction.  Plaintiff  had  jadgmenl^  and 
defmdanta  hxiag  emur.  Afflrmod. 
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H.  A.  BaJley,  J<dia  A.  Hale,  and  Jobn  T. 
UtO^  Atty.  Gen.,  for  plaintiffs  In  error. 
If  organ  &  ttOsy,  for' defendant  tai  «rw. 

JOHNSTON,  J.  Thla  la  ai  amtxvnuy  aa 
to  wblcb  of  the  boards  of  trade  shall  con- 
trol and  BiqterTlae  tfae  lovection  of  grain  In 
tbe  vicinity  of  Argentine.  The  action  waa 
brought  tv  tiw  Kanaaa  Oltr  Board  of  Trade 
against  tba  Argmtlne  Board  of  Trader  Sam 
P.  lonea,  and  otber  offlcNS,  and  In  Its  peti- 
Ooo  It  allegf^  that  it  had  licenaed  two  pnb- 
Be  vai^diouBea  In  tbft  Tidnltr  of  Argentine, 
whldi  lloenaes  were  unrevoked,  and  the  defm- 
ty  inspectors  who  had  beea  nogminatcid  1^  it 
had  been  Inspecting  gnUn  there  and  In  Duo 
▼idnitr  of  these  eteratora,  and  tesnlng  or- 
tfflcatea  btapectlon,  for  more  tlun  two 
ymxM;  that  the  Argmtlne  Board  of  Trade 
had  been  aabaeciDenUy  orgaidzed,  had  ap> 
pointed  deputy  Inspectors,  and  waa  seeking 
to  compel  tlie  wardionsemen  to  r^nqulsh 
ttieir  Uoenaea  obtained  firom  the  Kansas  Olty 
Board  of  Trade,  and  supernse  and  control 
the  inspection  of  gndn  In  Ote  rlchiity  of  Ar^ 
gentlne.  It  waa  alleged  dkat  the  state  in- 
spector  was  eo-operating  with  the  Argentine 
Board  of  Trade,  and  endeaTorlng  to  make 
It  tmpoaslble  Am-  flie  deputy  Inspectors  nmn- 
Inated  by  the  Kansas  €Hty  Board  of  Trade 
to  inspect  grain  at  ttiat  point  It  fa  alleged 
that  prosecutions  have  been  begun  against 
the  deputy  Inspectors  nominated  by  13ie  Kan- 
sas City  Board  of  lYade,  and  others  were 
Uireatened,  wblcdi  tended  to  bting  discredit 
i:^n  the  fnapectors  of  Hie  Kansas  City  Board 
of  Trade,  and  resulted  in  great  tnconrentence 
to  the  public  and  also  to  private  p»8ons. 
The  prayer  of  the  petition  waa  that  Jcmes 
be  enj(rfned  from  attempting  to  discharge 
ti»e  depu^  inspectors,  and  from  filing  any 
complaints  or  causing  their  arrest,  and  that 
he  and  the  Arg^itlne  Board  of  Trade  be  oi- 
Jofned  from  Interftertng  with  or  harassing 
1tk»  deputy  inspectors  nominated  by  Kansas 
Olty.  The  Argentine  Board  of  Trade  an- 
siwened,  admitting  Ibat  the  Kansas  City 
Board  of  Trade  had  previously  issued  ware- 
house Ucenses  to  two  public  warehouses  in 
tlie  vldnl^  of  Argentine,  but  alleged  that 
it  was  at  a  time  when  there  was  no  duly 
organized  board  of  trade  at  Argentine  and 
nearer  to  tbe  warehouses  than  Kansas  City. 
It  allied  that  since  the  Issuance  of  thoae 
licenses  the  Argentine  Board  of  Trade  bad 
been  duly  Incotvorated  and  organized  under 
the  laws  of  the  state;  that  It  bad  Issued 
licenses  to  warehouses  In  the  vicinity  of 
Argentine  other  than  the  two  warehouses 
to  which  licenses  had  been  previously  Issued 
by  the  Kansas  City  Board  of  Trade;  that 
it  had  nominated,  and  the  state  grain  in- 
spector had  appointed,  a  sufflcleut  number 
of  deputy  inspectors  to  properly  Inspect  all 
the  grain  in  that  vicinity;  that  it  bad  no- 
tifted  thd  pnH>rietor8  of  all  the  public  ware- 
houses in  the  vicinity  of  Argentine,  aud 
nearer  theceto  tban  to  Kansas  City,  of  its 


existence^  and  that  depatj  Inspectors, 
masters,  etc,  bad  been  duly  appc^t 
quail  fled  to  inspect  grain  In  the  man 
quired  by  law,  and  thai,  notwlthal 
the  laws  of  the  state  provided 'tbat  it 
have  the  exdnslve  control  of  Inflpecti 
weighing  the  grain  ta  that  Tidnltj-. 
saa  City  Board  of  Trade  contiaueB 
Bpect  grain  in  ttie  two  public  wan 
above  m»ttloned,  and  to  wel^  tbe  aai 
is  also  c<dlecting  tbe  fees  tar  sucb  i 
1h.ns  depriving  the  Argentine  Board  o1 
from  the  benefit  arising  from  audi 
tlon,  and  from  the  fees  paid  for  the 
It  la  alleged  that  tbe  state  grain  Ins 
who  la  auUiorlzed  Xxy  law  to  superrl 
oontrol  ttie  gmin  Int^ests  oC  the  stai 
to  make  anch  nilea  and  regulatlcHU  : 
tug  tbe  same  as  may  be  necessary  to  i 
the  provisions  of  law,  has  made  rolec 
Ing  the  Jurlsdlctioai  of  the  eeveral 
of  trade  and  the  duties  ot  Hie  depi 
qiectws,  but  that  these  rules  bavi 
wh<^  disregarded  by  the  gwnMna  city 
of  Trade,  and  tliat  it  still  ctmtinues 
spect  and  weigh  grain,  and  collect  fees 
for.  In  violation  of  Qieae  rules,  and  i: 
disregard  of  the  rights  of  the  An 
Board  of  Trade.  In  Its  prayer  it  aai 
the  injunction  .sought  by  the  Kansa 
Board  be  dooted,  and  that  that  ba 
trade  be  perpetually  eojoined  from  t 
Ing  or  w^hlng  any  grain  In  the  i 
or  juiladlctlon  of  Argentinek  and  fro 
lectlng  or  attempting  to  collect  an; 
therefcH-.  and  from  violating  or  Inte 
with  defMidant's  exercise  and  cnjoyu 
its  exclusive  right  to  Inspect  all  icrain 
immediate  vicinity.  The  luillvldual  « 
named  as  defendants  made  the  anai 
the  Argentina}  Board  of  Trade  th^  ov 
the  rdply  filed  by  tbe  Kansas  City  JU 
disdalmed  any  right,  and  alleged  that 
made  no  attempt  to  Inspect  grain  In 
houses  which  had  been  duly  Uc«ised 
Argentine  Board,  but  Insisted  upon  thi 
to  Inspect  grain  In  the  vicinity  of  Arj 
whidi  was  not  consigned  to  any  war 
nor  designed  for  sttnage,  where  the  < 
or  consignees  such  grain  desired 
quested  such  inspection.  It  also  avers 
Is  entitled  to  Inspect  grain  conslimed  to 
houses  which  It  had  llcaised  wliere 
licenses  are  unrevoked  and  in  focce.  Tt 
was  submitted  to  the  court  upon  the  fai 
closed  In  the  pleadings,  except  that  a 
time  the  plaintiff  withdrew  all  demand 
Uef  prayed  for  in  Its  [>etitIon,  and  the  cai 
ceeded  to  a  hearing  upon  the  affln 
claim  tor  relief  demanded  by  the  defe 
The  court  found  in  favor  of  tbe  pli 
and  that  the  Argentine  Board  of  Trad 
not  entitled  to  the  relief  asked  for 
answer,  and  denied  the  injunction. 

From  the  admitted  facts  it  appean 
the  Kansas  City  Board  wtb  first  orgs 
and  had  Issued  licenses  to  warehonses  1 
vicialty,  some  of  whlcb  won  nearer  i 
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centtne  tban  to  KanaoB  Oltj.  Fw  Mine  time, 
and  In  coDnectl(»i  wltb  the  state  inspector 
and  oth»  officers,  it  Inspected  tlie  grain  re- 
■celved  at  these  warehouses.  Afterwards  a 
tward  of  trade  was  organised  at  Argentine, 
■and,  with  a  riew  of  inspecting  the  grain 
shipped  to  or  stored  In  that  Ticlntty,  It 
nominated  deputy  inspectors  and  other  offi- 
cers, who  were  appointed  by  the  state  in- 
flpectOT.  It  then  claimed  Jurisdiction  over 
aU  grain  In  store  or  on  track  which  was 
nearer  to  Argentine  than  to  Kansas  City, 
Some  of  the  warehouses  in  that  vicinity  ob- 
tained Ucutsea  from  th«  Argentine  Board, 
wtiile  others,  which  were  previously  Uceused 
by  the  Kansas  City  Board,  have  not  done 
so,  and  the  latter  board  contlnura  to  ex^- 
cise  Jurisdiotlon  over  such  warehouses,  and 
Its  officers  conUnne  to  Inspect  the  grain  re- 
iseived  by  them,  although  the  warehouses  are 
nearer  to  Argentine  than  to  Kansas  City, 
and  although  the  state  inapectw  has  made 
rules  which  attempt  to  place  these  ware* 
bouses  within  the  Jurisdiction  and  under  the 
supervision  of  the  Argentine  Board,  On  the 
part  of  the  Argentlae  Board,  It  is  contended 
that  the  purpose  and  Intent  of  the  statute 
ts  that  warehouses  most  always  be  imder 
the  Jurisdiction  of  the  nearest  acting  board 
of  trade,  and  that  a  warehouse  license  once 
regularly  issued  becomes  nugatory  upon  the 
4WgBiilaation  ct  a  board  of  trade  nearer  to  the 
warrtKHise  than  that  which  issued  the 
license.  On  the  part  of  the  Kansas  Oity 
Board  it  Is  contended  that  licenses  once  Is* 
sued  by  it  In  conformity  with  law  to  ware* 
bouses  remain  valid,  and  Justify  the  inspec- 
tion of  grain  by  its  officers  for  an  Indefinite 
time,  or  until  the  licenses  have  been  re- 
vokKd  vt  superseded  by  new  licenses^  volun- 
tarily obtained  from  the  nearer  board.  It  la 
admitted  by  the  board  that  a  warehouse 
newly  llcoised  must  obtain  its  license  from 
the  nearer  board  of  trade,  whether  It  is  en- 
tering upon  the  business,  or  has  been  pre* 
Tlously  licensed,  and  the  license  revoked.  It 
Is  also  admitted  that  the  proprietors  of  the 
warehouses  In  question  may  voluntarily  sm-- 
render  the  licenses  which  tlicy  obtained  from 
the  Kansas  City  Board,  and  obtain  licenses 
from  the  Argentine  Board,  and  that  In  such 
■«v(Hit  they  would  be  under  the  supervision  of 
the  Argentine  Board. 

Although  it  Is  said  that  an  interpretation 
-of  the  statute  as  to  the  rights  of  these  boards 
and  the  duties  of  the  Inspector  Is  desired  by 
all,  the  defendant  In  error  has  challenged 
tbe  right  of  the  plaintiffs  in  error  to  maintain 
this  action.  This  cliallenge  prevents  an  ex- 
jtmlnatl(Hi  of  the  principal  points  In  ctj^tro- 
versy  between  the  contending  partiea  If  the 
Argentine  Board  is  correct  in  its  view,  It  Is 
■difficult  to  see  upon  what  ground  it  can  maln- 
-taln  injunction  against  the  Kansas  City 
Board.  It  cannot  Invoke  injunction  unless 
Its  private  rights  are  being  iavaded  by  the 
Kansas  City  Board,  and  no  other  adequate 
««medy  azlsts.  It  cannot  assume  the  duties 


and  raqtonsililUtlaa  <^  the  state  and  the  pub- 
lic Koeecator  in  protecting  public  interests, 
and  securing  the  punishment  of  warehouse- 
men and  officers  who  violate  the  provisions 
of  the  statute.  Assuming  that  it  Is  the  duty 
of  the  war^ousemen  to  obtain  licenses  from 
the  Argentine  Board,  and  to  submit  to  its  Ju- 
risdiction, In  what  way  does  that  furnish  it 
grounds  for  tbe  maintenance  of  ail  injunction 
agoAisttheKansasCity  Board?  IftheKanaos 
0il7  Board  and  its  officers  are  exercising  p^w- 
tss  not  cwferred  by  law,  the  state  may  inter- 
pose by  an  apinroprlate  proceeding  to  twevent 
the  unlawful  ez«ciae  of  power.  Oranting 
the  position  of  the  Argentine  Board,  the 
licenses  issued  by  the  Kansas  City  Board  are 
of  no  force  or  yaiae,  and  furnish  no  protec- 
tion to  the  warelHrasemen  who  itoid  than. 
Under  the  statatc,  licenses  must  be  obtained 
tar  pnUIc  war^onses  from  the  board  having 
authority  to  0nutt  the  same,  ond  any  per- 
son who  transacts  the  badness  of  a  public 
war^ouseman  without  obtalnli^  sw^  Uc»se 
Is  guilty  of  a  pnUlc  ofteiwe,  and,  upon  con- 
viction, is  subject  to  a  fine.  Sess.  Laws  1881, 
e.  348,  {4-  It  Is  also  provided  In  section  29 
of  the  same  act  that  an  in8[>eGtor  or  deputy 
inspector  guilty  of  any  neglect  of  duty  w 
any  Improper  performance  of  duty  shall  be 
gnilt7  of  a  misdemeanor,  and,  upon  con- 
viction, may  be  punistied  by  both  fine  and 
tmprlsonmeDt;  and  It  Is  fiu>ther  provided.  In 
section  40,  that,  in  all  criminal  prosecutions 
against  warehousemen  for  a  violation  of  any 
of  the  provisions  of  the  act.  It  Is  the  duty 
of  the  county  attwney  of  the  county  In 
which  the  ivosecatitm  Is  tHwight  to  prose- 
cute the  same  to  a  final  Issue.  If  licenses  are 
issued  by  the  Kansss  Olty  Board  of  Trade 
without  authoritT,  they  furnish  no  protection 
to  warehonsemen,  and  can  give  the  Kansas 
City  Board  no  poww  to  supervise  their  busi- 
ness or  to  Inspect  the  grain  which  they  re- 
ceive. But  the  fact  that  the  defendants  so 
license  and  assume  to  Inspect  Is  not  an  Inter- 
ference with  any  private  right  of  the  Ar- 
gentine Board.  The  warehousemen  may  be 
punished  for  continuing  In  the  business  with- 
out competent  authority,  but.  if  they  refuse 
to  take  out  a  license  from  the  Arg«itlne 
Board,  it  could  not  by  any  action  in  Its  own 
name  comp^  them  to  do  so.  While  the  state 
inspector  appears  to  have  authority  to  super- 
vise the  inspection  of  grain  throughout  the 
state,  the  statute  nowhere  gives  him  author- 
ity to  maintain  an  action  In  his  own  name 
to  prevent  the  improper  Interference  com- 
plained of,  nor  to  prosecute  and  punish  those 
who  may  have  violated  the  law.  These  are 
matters  of  public  concern,  and  proceedings  to 
test  the  authority,  of  the  Iwarda  and  officers, 
and  to  prevent  and  punish  wrongful  tuterfer- 
enoe  by  them,  mnst  be  brought  in  the  name 
of  the  public  by  tbe  public  officer.  The  ware- 
housemen would  have  a  right  to  complain 
and  to  resist  the  wrongfiil  collection  of 
license  fees  or  the  unwarrantfd  exercise  of 
control  over  them  by  tbe  Kansas  City  Board, 
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but  the  Toluntary  payment  of  nidi  feea  and 
submission  to  sucb  control  can  certainly  give 
the  Argentine  Board  no  nffirmative  right  to 
maintain  this  action.  If  they  should  obtain 
void  licenses  from  the  Topeka.  Wichita, 
Atchison,  or  LeaTenworth  Boards  of  Trade, 
and  submit  to  Inspection  from  their  officers, 
it  would  take  nothing  from  the  Argentine 
Board,  nor  taiMnge  npon  Iti  existing  pri- 
vate rights. 

Considerable  Is  said  by  plaintiffs  In  ^ror 
concerning  the  benefits  and  profits  arising 
to  them  from  inspection,  and  which  they 
hare  not  enjoyed  on  account  of  the  action  of 
the  defendant  in  ^or.  It  Is  manifest  from 
the  provisions  of  the  law  that  It  was  not  In- 
tended as  a  means  of  private  gain  to  boards 
of  trade,  but  the  purpose  and  Intention  of 
the  legislature  evidently  was  to  provide  for 
uniform  grades,  and  for  a  system  of  weigh- 
ing, handling,  and  storage  which  would  pre- 
vent fraudulent  louctlces,  and  protect  the 
producer,  bold^,  and  purchaser  of  grain.  To 
carry  out  these  provisions,  it  Is  provided  that 
boards  of  trade  stiall  exercise  certain  public 
functions,  and  provision  Is  made  for  the  col- 
lection of  fees.  But  it  certaiuly  was  not  in- 
t^ided  that  more  fees  should  be  charged  than 
were  necessary  to  defray  the  expenses  of  In- 
spection. The  legislature  did  not  contem- 
plate that  the  boards  of  trade  rtuHdd  use  the 
privilege  and  authority  conferred  upon  them 
by  the  act  as  a  means  of  inlvate  profit  and 
gain  to  Its  members.  I^alntUfs  In  error  can 
therefore  build  nothing  upMi  what  they  term 
the  "valuable  franchise"  -wbUiti  the  legisla- 
ture has  confored  upon  tbem.  If  the  Kan- 
sas City  Board  of  Trade  or  Its  officers  are 
acting  In  dlsr^ard  of  the  law,  there  is  am- 
ple power  In  the  stat^  In  an  appropriate 
proceeding  by  Its  proper  officer,  to  compel 
obedl^ice  to  law  by  any  of  them,  as  wdl  as 
to  punish  any  Infraction  tha«of.  But,  ^ce 
th^r  alleged  violations  of  the  law  do  not  re- 
sult in  any  special  w  particular  injury  to  the 
Argentine  Board  of  Trade,  It  has  no  right 
to  assume  a  guardianship  over  the  altairs  of 
state,  or  to  maintain  Injunction  against  the 
defendant  In  aror.  The  Judgment  of  the 
ooort  of  common  pleas  denying  the  injunc- 
tion will  be  affirmed.  All  the  Justices  concor- 


In  re  McOORT. 
(Snpreme  Oonrt  of  Kansas.  Oct  7,  1883.) 
Viounoa  or  Kuxioipai.  ORttiNAHoi— Ixfbisok- 
miht  on  FinLDBs  to  Pat  Fins— Fowaa  or  Po- 
MOB  Court. 

1.  In  ordn*  that  the  polioe  ooort  In  a  cit7 
of  the  Bec(»d  class  may  commit  a  defendant, 
duly  oonvicted  of  the  violation  of  a  dty  ordi- 
nance, to  Jail,  in  d^anlt  of  parment  of  a  fine 
and  costs,  it  is  not  necessary  that  a  city  ordi- 
uaace  should  autboriEe  such  commitment,  be- 
cause authoritr  to  so  commit  is  conferred  by 
paragraph  88,  c  19,  Gen.  St  1889. 

2.  The  law  pmnitB,  bat  does  not  require, 
dty  auth<aities  to  cause  dty  prisoners  to  work 
on  tiie  streets  and  pnblle  groands  of  the  dty; 


and,  where  a  prisoner  Is  confined  In  tiu 

Jail  for  the  nonpayment  of  a  fine  and  cc 
adjudged  against  bim,  he  is  not  entitled 
it  oo  Buch  fine  and  costs  for  the  tin 
confined  in  tbe  Jail,  nor  to  his  dischar 
the  lapse  of  such  time  after  his  commit 
would,  if  computed  at  the  rate  of  allow 
work  provided  in  the  ordinanoSk  amon 
much  as  the  fine  and  costs. 
(Syllabus  by  the  CoorL) 

Original   petition  In   habeas  oor 
Oharies  McOort  for  i-dease  tzom 
Petition  denied. 

MUton  Brown,  for  petitioner.  Jobi 
tie,  Attar.  Oen.,  Dodd  Cartwrl^t,  ai 
Hosklnson,  for  reMjtaaAsat. 

ALLEN,  J.  Tbe  petitioner  Is  o«i 
the  county  Jail  of  Finney  county 
commitment  issued  by  the  polloe  < 
Garden  City,  a  dty  of  the  second  das 
shows  that  the  defendant  was  con\ 
dmnkennees  and  disordcrty  condv 
fined  |10,  and  costs  taxed  at  914.40,  t 
mltted  to  the  county  Jail  until  sucti 
costs  are  paid,  nie  dty  otdlnanc 
which  the  defendant  was  convicted 
that  any  p^swi  convicted  of  the 
with  which  the  petitioner  waa  cbarf 
be  fined  not  lees  than  one  nor  more  tl 
dollars,  but  is  entirdy  sCent  with  i 
to  commitment  to  Jail  in  default  of  ; 
of  the  flna  His  coonsd.  oouteods  ' 
asmntih  as  the  ordinance  does  not  a 
a  commitm^t  to  Jail,  the  Judgmen 
police  court  committiiig  him  Is  unw 
and  void.  Paragraph  89.  c.  19,  Gen. 
oonoeming  dtiee  of  the  second  cU 
vldes:  "If  the  defoidant  plead  or  t 
guilty,  the  police  Judge  shall  declare 
sess  the  punishment  prescribed  by  4H 
anarender  jndgmentacoordingiy.ana 
of  suits,  and  that  the  def«idant  sta 
mltted  until  the  Judgment  Is  compile 
This  aeotlon  0ves  ample  authority  to 
for  the  n<mpaym«it  of  fines  and  c 
posed  under  tiie  ordinance.  The  citj 
could  not,  by  ordinance,  add  any  thin 
authority  given  the  police  Judge  by 
tion. 

Paragraph  68  of  said  chapter  lA 
the  flawing  provision:  "And  any 
committed  for  ncmpiurment  of  line  a 
or  dtbffl,  vrbUe  in  custody,  may  be  oc 
to  work  on  the  streets,  alleys,  avonn 
and  public  grounds  of  the  dty  muHa 
reotion  of  the  street  oommlsrtoner  < 
propw  officer,  and  at  such  rate  per 
tiie  conuoO  msy  ordinance  preacrll 
such  fine  and  costs  are  satisfied.**  S 
of  wdlnance  No.  26  of  tbe  dty  Is  as 
"Whenever  any  person  shall  be  corn 
the  pfdlce  court  ot  the  violation  of 
the  ordinances  of  said  olty  and  adjn 
pay  any  fine,  or  any  fine  and  oosts, 
alone,  and  shall  be  ctnnmltted  tor  1 
payment  of  sadi  fine  and  costs  «r  e 
them,  such  person  while  In  custody 
compelled  to  work  on  tbe  streets. 
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traanei,  ansa  aad  pnUlo  gtvcmaM  at  fiie  dtr 
tinder  tbe  dlreotkm  of  tbe  <Aty  maxtbal,  or 
any  poUcecnan,  or  the  street  oommlaaloner, 
bat  neb  pnaraia  ■taoU  not  be  compiled  to 
■wvA  more  ttian  10  bonra  per  da7,  and  for 
each  daj'fl  work  perfcnmed  by  him  taa  abaU 
be  iwedlted  $1.00  on  the  Judgment  aealnst 
him,  and  when  tile  Jodgmsnt  la  aatlsfled,  be 
shall  be  dischargad."  The  commitment  waa 
iBsaed  on  tiie  16tb  day  of  June.  1893,  and  the 
petition  for  ti»  writ  In  tbla  caw  waa  filed  on 
the  27th  of  Jnly;  ao  ibe  doCraidant  at  that 
time  bad  bem  omflned  4Sl  daySt  for  the  nw- 
payment  pC  a  fine  and  coats  amomitlng  In  all 
to  $24.40.  It  la  contended  for  the  petitioner 
that  the  woid  ''may,"  boUi  tn  tbe  statute  and 
In  Oie  ordinance,  means  "mnst,"  and  that 
tiie  defendant  is  entitled  to  a  credit  of  one 
dcdlar  p«r  day  for  erety  day  be  la  k^t  In 
custody,  whether  he  be  required  to  work  or 
not,  uniesB  be  refuses  to  work.  We  are  In- 
clined to  think  that  the  case  of  Brokaw  t. 
Oommlssloners,  180  HI.  482,  22  V.  B.  Bep. 
096.  states  the  general  doctrine  .with  refer- 
enoe  to  tbe  oonstmctlMi  of  tiie  word  ''may" 
In  a  statute,  owrecUy*  as  ap^ed  to  tbe 
case  then  under  ooudderatlon:  but  tbe  smse 
In  wlildi  Ibe  wwd  Is  used  must  always  be 
detomined  ttom  tbe  context  of  tbe  act  Hie 
word  "may,"  In  Its  or^nary  rtgidftcatton.  Is 
permlsslT^not  mandatory.  Bout,  LawDlet; 
Gooke  T.  Bank,  S2  N.  T.  96.  rrbe  word 
■may*  means  'must'  or  ^shall'  (mly  In  cases 
where  public  Interests  m  rlf^ts  ate  oon- 
onned,  and  Ibe  pnbllc  or  tblrd  perwrns  bSTe 
a  daim  de  Jure  tbat  the  pow«-  shall  be 
eacmlsed."  Schuyler  Go.  Mercer  Co.,  4 
ODman,  20;  Fowler  r.  Plrktns,  77  DL  271; 
State  T.  Sweetslr,  53  Me.  438;  Bailroed  Go. 
T.  Ingram,  20  Kan.  06.  Tbe  punishment 
which  the  law  nnthorlBes  Is  a  flne  and  tiie 
costs.  If  tbe  defendant  pay  tbe  fine  and 
costs,  ndfher  imprisonment  nor  compulsory 
labor  can  be  Imposed.  For  the  purpose  of 
enforcing  collection  of  the  fine  the  law  au- 
thorizes imprisonment,  and  for  the  same  pur- 
pose It  also  authorizes  the  empl<^ment  of 
prisoners  aa  tbe  streets,  etc.  The  statute 
gives  the  dty  council  the  power  to  fix  the 
rate  per  day  to  be  allowed  a  defendant  who 
is  working  out  his  fine,  without  any  limita- 
tion. Tlie  dty  may  or  may  not  bare  work 
on  which  it  would  be  profitable  or  desirable 
to  employ  dty  prisoners.  If  the  dty  au- 
thoritlee  see  fit  to  put  the  defendant  at  w<H*k. 
be  must  be  credited  on  the  fine  and  costs 
at  the  rate  of  one  dollar  pee  day  for  the 
time  be  Is  so  emtdoyed,  and,  If  th^  do  not 
■ee  fit  to  have  him  work,  he  will  get  no 
credit  for  the  time  he  remiiine  In  Jail,  bnt 
can  be>  discharged  at  any  time  on  payment 
of  the  fine  niid  costs.  To  hold  that  every 
c4t7  prisoner  must  bo  worked,  and  la  ^titled 
to  a  credit  of  one  dullur  per  day  on  the  Judg- 
ment against  him,  whether  he  works  or  not, 
-would  lead  to  results  we  do  not  think  tbe 
legislature  contemplated  or  intended,  for  no 
distinction  Is  made  between  able-bodied 


tDTsUds,  women,  and  dilldm;  between 
cLoESee  of  Indtvlduals  who  might  be  employed 
with  advantage  and  those  who  ouuld  be  of  no 
service.  Counsel  contoids  tbat  under  this 
view  of  the  law  the  petitioner  may  be  kept 
la  Jail  Indeflnitdy.  We  are  not  now  called 
tm  to  consider  any  of  tbe  proirialonB  iriilch 
the  law  makes  tor  the  discharge  of  defend- 
ants who  are  unable  to  pay  tlidr  fines  and 
costly  and  iberefMe  wm  not  discuss  that 
proposition.  The  contention  tbat  the  defend- 
ant's otmfinement  la  axcesilTe,  cruel,  aad  nn- 
tisual  punlAment,  and  ttierefore  tn  vlolatlfra 
of  tbe  constltnttoa,  hardly  calla  for  wdooB 
oonsldenition.  We  perceive  no  good  reason 
tor  the  msctaarge  of  the  prlsonor,  and  be  will 
be  remanded  to  the'  cuatody  of  the  abarlfr. 
All  tbe  Jostlces  concurring. 


Tn  te  TERRILL. 
(Sopreoie  Gourt  of  Kansas.  Oct  7,  1808.) 
CoDSTS— AniouRmmrr  bt  Clsrk. 

1.  'Wben  the  time  fixed  by  law  fbr  the 
h(^ditiK  of  a  term  of  court  arrives,  and  the 
jadge  ii  not  present,  the  derk  of  the  court  can- 
not, in  the  absence  of  Btatut<H7  aathoritr  to 
that  end,  adjourn  the  conrt  to  a  future  day. 

2.  In  the  absence  of  snch  a  statnte,  the 
conseqaence  of  the  nonattmdance  of  the  Jadse 
la  the  lapae  and  loss  of  the  t&na. 

3.  Tho  court  must  exercise  Its  jorisdlctioa 
within  Its  terms  as  r^ulated  br  taw;  and, 
where  a  iwrson  is  tried  and  convtcted  at  a  time 
when  the  court  cannot  be  lecally  hdd,  the  pro- 
ceedings are  void,  and  the  Judgment  a  nnllity. 

(SyUabns  by  the  ConrL) 

Orl^nal  petition  In  hal>eas  oocpus  by  Ira 
M.  Terrill  for  rdease  trmn  custody.  Peti- 
tion granted. 

G.  B.  Bnekner,  for  petitioner.  Barria 
Hnston,  for  respondent 

JOHNSTON,  J.  An  Indictment  was  re- 
turned tbe  grand  Jury  of  Payne  county. 
OkL  T.,  dunging  Ira  N.  Terrill  with  tbe 
offenae  of  mnrder,  and  at  a  trial  held  Septem- 
ber 20, 1892,  be  was  convicted  of  tbe  otteaae 
charged,  and  the  punishment  fixed  by  tbe 
Jury  was  imprisonment  In  the  penltentlaiy 
at  hard  labor  for  life.  Subseqnwtly  the 
s^tence  of  tbe  court  was  jKonoonced,  ad- 
Judging  tbat  TerTlll  be  confined  In  the  terri- 
torial penltentlaiy,  at  Lansing,  Kan.,  for 
tbe  term  of  his  natural  life,  where  he  was 
conveyed,  and  is  now  held  In  custody  by  the 
warden  of  that  prison.  He  seeks  release 
here  by  a  proceeding  In  habeas  Corpus,  and 
in  his  application  he  alleges  several  grounds 
wliy  his  Imprisonmoit  is  illegal,  only  one 
of  which  It  will  be  necessary  to  notice.  He 
asserts  that  the  trial  waa  had,  and  the  Judg- 
ment rendered,  at  &  time  not  authorized  by 
law;  that  the  court  was  then  without  Juris- 
dlctlon  to  take  any  proceedings  against  him, 
and  hence  the  sentence  and  judgment  ci  tbe 
court  are  abs<^utdy  void. 

In  pursuance  of  law,  the  terms  of  the  dis- 
trict courts  of  Oklahoma  were  fixed  by  order 
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4f  the  supreme  court,  and  the  temu  are  re- 
4iulred  to  be  held  In  the  county  of  Payne, 
ctnnmenclng  on  the  third. Tuesday  In  April 
■and  the  first  Tuesday  ot  November  of  each 
year.  The  petitioner  was  tried  in  1893,  and 
•during  the  time  within  which  the  April  term 
might  have  been  held,  but  It  appears  that 
the  Judge  of  that  court  was  not  presoit  at 
the  time  and  place  when  the  April  term  of 
«ourt  should  have  begun,  nor  was  he  present 
in  person  for  seTeral  days  afterwards.  The 
■court  should  liave  beoL  opened  on  April  19th. 
'but  the  Judge  did  not  appear  until  the. 26th 
<ft  that  month,  when  he  opened  and  held 
oourt  until  April  80,  1802.  Seraal  adjourn- 
ments wwe  made  by  ttie  court,  one  of  whldi 
was  to  June  14^  1892,  but  the  Judge  ot  tHe 
■court  again  failed  to  appear,  wliea  Hi*  deck 
-attempted  to  adjourn  the  court  until  August 
18,  1882.  At  the  latter  date  tiie  Judge  ap- 
peared  In  person,  and  held  court  from  time 
-to  time,  with  Interrenlng  adjonmmoila,  until 
■Ssptembo-  26,  1892.  when  the  trial  and  con- 
TlctlMi  <^  the  petitioner  occurred.  The  flill- 
ure  of  the  Judge  To  appear  and  open  court 
upon  tiie  day  appointed  resulted  In  the  loss 
4<  the  term,  and  proceedings  had  by  a  court 
at  a  time  not  authorised  by  law  are  ab- 
sdntely  void.  There  was  then  no  statute  <tf 
■OklalKmia  providing  fw  the  adjoommoit  of 
the  court  1^  the  cleA  or  other  of  its  oaoen 
In  case  of  the  mxiatteiidance  the  Judg& 
A  statute  since  enacted,  and  which  went 
-Into  effect  bt  August  of  the  present  year,  pro- 
vides that,  tf  the  Judge  of  a  court  follB'to  at- 
t«id  St  the  time  ojid  place  appointed  ttx 
holding  his  court,  the  sberifl  shall  hare 
power  to  adjourn  It  from  day  to  day  until 
the  Judge  do  attend  or  a  Judge  pro  tern  is 
selected;  and  M  llie  Judge  la  not  present,  and 
a  Judge  pro  tern  Is  not  selected  within  two 
days  after  the  first  day  of  the  term,  the 
oourt  stands  adjoimied  for  the  entire  term. 
SL  OkL  par.  4026.  There  Is  ample  power 
In  a  court  which  has  been  rcgulaiiy  con- 
yened  to  adjourn  to  a  future  tlm^  provided 
It  be  not  beyond  the  term;  but.  In  the  ab- 
-aence  of  a  statute  authorizing  It,  the  clerk 
-or  other  ministerial  officer  cannot  act  for 
the  Judge  In  either  op^Ung  or  adjourning 
-court  The  clerk  is  a  ministerial  officer,  and, 
without  statutory  auth<»ity,  can  exercise  no 
Judicial  functlcm.  The  opening,  holding, 
and  adjmtmmoit  of  court  are  the  exercise  of 
Judicial  power  to  be  performed  by  the  court 
To  perform  the  foncQons  of  a  court,  the 
presence  of  the  officers  constituting  the  court 
is  necessary,  and  they  must  be  present  at  the 
time  and  pla(»  appointed  bylaw,  A  "court" 
is  defined  by  Bacon  to  be  "an  lncorx>oreal 
political  b^ng,  which  requires  for  Ita  exist- 
moe  the  presence  of  Its  Judges,  or  a  com- 
petent nimiber  of  them,  and  a  clerk  or 
prothonotary,  at  or  during  which,  and  at 
a  place  where.  It  is,  by  law,  authorized  to  be 
held,  and  the  performance  of  some  public 
.act  Indicative  of  the  design  to  perform  the 
jCuoctions  ol  a  ooort"  Bac  Abr.  tit  "Court," 


A;  Hawee,  Jur.  |  27.  *7o  glTe  m 
to  a  court,  then.  Its  offlcera,  and  tli 
and  place  of  bolding  It,  must  be  such 
prescribed  by  law."  Hobart  v.  Hob 
Iowa,  503.  There  being  no  authority 
for  the  clerk  to  open  and  adjourn  em 
consequence  of  the  failure  ci  fbe  Jt 
appear  upon  the  day  appttotad  tor  '. 
the  court  was  the  loss  ot  the  term, 
way  Oa  t.  Hand,  7  Kan.  380; 
Bradwell^  3  Cow.  445;  People  S 
24  OaL  17;  State  T.  BobertM.  8  Ne 
Brown,  Jur.  |  22;  12  Amcr.  &  Bni 
Law,  296.  In  the  cose  of  Wl^t  t 
baom,  39  m.  654,  the  court  was  re 
In  sesBloiL  on  tlie  2Sd  ot  August,  ai 
ularly  adjourned  until  the  foUowiu 
After  tiiat  time  sevoal  adJooniinail 
entered  when  no  Judge  was  present 
TlewlDg  the  Question.  Oie  court  said: 
the  28d,  for  want  ot  a  Judge,  no  lev 
neas  could  hare  been  transacted,  a 
that  reascm  the  court  stood  adjoumec 
Judge  who  opened  court  might  no  doui 
adjourned' to  a  spedfled  day,  had  U 
ness  of  the  court  required  It,  and  t 
might  have  been  regularly  resumed 
tlmft  Tbo  Judge  bad  no  power  to  ai 
the  ministerial  offlcers  ot  the  court 
erdUw  Judidal  pomon,  even  In  openl 
adjourning  the  court  lliey  not  havli 
authority,  and  the  court  nt^  bavin 
opmed  on  the  24th  a  Judge  antboi 
exercise  the  Jurisdictl«i  of  tbe  ot 
stood  adjourned  after  the  23d,  and  tiu 
be  regarded  as  the  last  day  of  the 
See,  also,  In  re  Mllllngton,  24  Ka 
Lewla  V.  C117  of  Hoboken.  42  N.  J 
379;  Hctre  v.  State,  89  Oa.  718;  Wli 
v.  Karsner,  20  Ala.  446;  Brumlegr  t. 
20  Ark.  77;  Tbomaa  t.  Fogarty,  ] 
644. 

The  failure  of  the  Judge  of  the 
court  for  Payne  county,  Old.,  to  atte 
open  court  upon  the  appointed  day,  <^ 
to  end  the  term,  and  no  further  aea 
the  court  could  be  held  until  the  nc 
ular  term,  or  until  a  Q>eclal  term  waa 
balled.  To  meet  such  exlgaides,  n 
the  states  have  esuicted  statutes  fi 
serving  the  term  similar  to  those  i 
fcHTce  In  Oklahoma  territory  and  in  1 
In  the  absence  of  such  a  statute,  th 
was  powerless  fo  keep  the  court  opc 
the  arrival  of  the  Judge,  many  day 
the  time  for  the  commencement  of  th 
The  petitJoner  was  tried  after  the 
term  had  lapsed,  and  the  proceedings 
aection  with  his  trial  and  convlctlcn 
be  regarded  as  coram  non  Judlce,  an 
Although  tlie  right  of  the  court  to 
Into  the  Illegal  restraint  of  tne  petiU 
questioned,  no  substantial  objection 
jurisdiction  Is  or  can  be  urged.  He 
prisoned  In  Kansas,  and  within  the  Ji 
tiou  of  the  court,  and  there  is  und 
power  in  the  court  to  Inquire  Into  tlu 
of  his  restraint   Having  be^  trii 
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•convicted  at  a  tkoe  vlun  the  conrt  eonld  not 
be  lestily  bdd,  the  court  wai  without  jnrto- 
•dlcUon,  and  ttw  conviction  was  v<AA.  While 
the  petlticmer  must  be  rdeased  from  Imprls- 
■omaent  at  tbe  penitentiary,  and  from  the 
cnatody  <tf  the  warden,  our  Judgment  will 
not  operate  as  an  tuuiuallfled  dlsdiarge.  So 
tax  as  qipean  hen,  he  waa  regularity  In- 
dicted, and  aa  the  proceedings  had  against 
him  were  wtthoat  Jurisdiction,  and  Told,  It 
Ifl  poflslble  there  was  no  Jeopardy,  and  that 
another  trial  may  be  had.  The  warden  will 
therefore  be  directed  to  xctoese  the  petitions 
from  Imprisonment  In.  the  iKmltoitlary,  and 
delirw  him  to  the  custody  <a  the  sheriff 
o£  Payne  comity,  OU.  T.,  and  tar  snch  tar- 
ihsx  pcoeeedlngB  aa  the  prosecutiiig  offlcen 
may  desire  to  tafca  AU  the  Justices  oon- 
^orrfng. 


In  re  McOLA.SK&T. 
<8apreme  Goart  of  Kanaaa.  Oct.  7,  iSBS.) 

COUKTB— AnJOCRVMKJTT  BT  CUIRX. 

Hie  presence  of  the  judge  at  the  district 
■court  Id  and  for  Fajiie  coantj.  Old.  T.,  on  the 
£r8t  of  the  November  term.  18^  of  that 
■GOiart,  waa  Indispensable  to  the  Talidlty-of  the 
snbmqaent  proceedings  porporting  to  hare  been 
hdd  in  the  November  term  of  that  court:  and 
the  clerk  of  the  court  had  no  authority,  in  the 
jtbsoice  of  the  Judge,  to  adjourn  the  court  to  a 
future  day,  nor  had  the  judge  power,  while  in 
another  etmnij,  to  authorize  the  clerk  of  the 
■court  to  exercise  any  judicial  powers  la  Offeuiag 
«nd  adjourning  court 
(SyllahuB  by  the  Court.) 

Original  petition  In  habeas  CMpus  by  Mat- 
thew H.  McOlatikey  for  release  from  custody. 
Petition  granted. 

C.  K.  Buckner,  fat  petltlosaer.  Sterling  P. 
King,  for  respondent. 

JOHNSTON,  J.  This  is  a  proceeding  In 
habeas  corpus  to  release  from  custody  Mat- 
thew H.  McClaskey,  who  Is  Imprisoned  In 
the  state  penlt^tteiy,  art  Lansing,  Kan. 
The  proceeding  presents  sabstantlally  the 
same  question  that  has  Jnst  been  dedded 
In  the  case  In  re  TerrlU,  31  Pac.  Hep.  4S7. 
The  petitioner  was  Indicted  for  murder  at 
the  April  term,  1892,  of  the  first  judicial 
•district  court  for  the  territory  ot  Oklaho- 
ma, within  and  fOr  Payne  coimty.  A  trial  was 
attempted  on  November  14,  1892,  at  what 
purported  to  be  the  November  term  of  the 
court,  which  resulted  in  a  oonvkrtlon  and  a 
.sentenoe  of  Imprisonment  at  hard  labor  for 
life.  He  was  OMnmftted  to  tte  state  peni- 
tentiary of  Kansas,  ft  being  also  the  prison 
for  the  tenitory  oC  Oklahoma.  The  Novem- 
tjer  term  of  the  court  should  have  begpin  on 
the  1st  day  of  thst  month,  but  the  Hmiora- 
tile  E.  6.  Green,  ^o  was  Qie  presiding 
Judge  of  the  court,  failed  to  aittend.  He 
«ent  an  order  from  another  county  l>y  mall, 
.directing  an  adjournment  ot  the  court  until 
Ae  lOtli  day  of  November,  1892.  When  the 
10th  of  November  arrived,  the  Judge  of  the 


court  was  again  absent  The  dak  imdefv 
took  to  adjourn  the  court  until  the  following 
day.  Upon  that  day  the  Judge  appeered, 
and  oonvened  oonrt,  after  whldh  followed  the 
trial  and  flie  oonvlctlon  of  the  petlUonw. 

The  failure  of  the  Judge  to  appear  and 
open  court  upon  the  1st  day  of  November 
resulted  In  the  loss  of  the  term.  The  pres- 
ence of  the  Judge  at  the  time  app<^ted  by 
law  for  the  holding  of  the  court  was  Indls- 
peoaaUe  to  the  validly  of  the  subsequent 
proceedings,  and  the  Judge  had  no  anthor- 
by  an  order  made  In  anotber  county  to 
authorize  or  direct  the  ministerial  officers  to 
exercise  Judicial  powers  In  opening  and  ad- 
Joamlng  oonrt  In  re  TecriU,  supra.  Fol- 
lowing the  Judgment  In  the  TerrlU  Case,  the 
r«sp<wdent  will  rdeose  .ttie  i>etltloner  from 
ImprlBonmait  In  the  penitentiary,  and  d^v- 
er  him  to  the  custody  of  the  aherlff  of  Payne 
county,  OkL  T.,  there  to  answer  the  ohai^ies 
in  the  indictment  under  which  he  was  orig- 
inally arrested.   All  the  Justices  ooocorring. 


In  re  STEVENS. 
(Sni^enM  Ooart  of  Kansas.  Oet  7,  ISBS.) 
Fblomt— What  ComrrroTES--jAA.  Baauise. 

1.  An  offoite  panlsbable—that  la,  that  may 
be  punished— by  confiaemeort  and  hard  labor 
for  a  term  not  exceeding  two  years  is  a  fdony. 

2.  Under  the  provisions  of  section  183  of 
the  crimes  and  panlshments  act,  the  unlawfal 
IveaUng  of  a  Jafi  before  coDViotion  la  a  felony. 

(Syllabua  by  the  Court) 

Original  petition  In  habeas  corpus  by  Mil- 
ton Stevens  for  release  from  custody.  Pe- 
tition denied. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HOHTON,  a  J.: 

Winiam  C.  Stevms  and  Uorris  Stereais, 
while  confined  In  the  county  Jail,  before  codt 
vletiMi,  charged  with  a  crinUnal  offense, 
brt^e  Jail,  and  escaped  therefrom.  Hilton 
Stevens,  tiie  defendant  in  thia  proceeding. 
Is  charged  with  having  concealed  them  aft- 
er their  escape,  knowing  that  they  had 
Iffoken  Qie  JalL  The  complaint  filed  In  this 
case  is  aa  follows:  "State  of  Kansas,  Mitch- 
ell county— ss.:  W.  C.  Cochran,  httatg  first 
duly  sworn,  upon  his  oath  says  that  on  the 
30th  day  of  June,  1893,  William  C.  Stevens 
and  Morris  Stevens  were  lawfully  Imprisoned 
and  detained  in  tlie  county  Jail  cA  Mitchell 
county,  state  ot  Kansas,  and  In  the  legal 
custody  of  said  W.  0.  Cochran,  as  the  Jailer 
of  said  county  JalU  before  conviction  upon 
a  criminal  charge  of  larcHiy;  and  while 
so  Imprisoned  and  detained  In  said  county 
Jail,  and  in  the  lawful  ctistody  ta  said  W.  C. 
Cochran,  as  Jailer  of  said  county  Jail,  under 
a  commitment  issued  by  D.  A.  McKechnle, 
a  Justice  of  the  peace,  the  said  WIBlam  a 
Sterens  and  Monls  Stevens,  afraesald,  did 
then  and  there,  unlawfully,  willfully,  and  fe- 
loniously, break  the  stid  prison,  by  then  and 
there  cutting,  sawing;  bnaUng,  and  renM>v- 
Ing  a  portion  of  the  aheet-lrra  celling,  and 
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the  board  sheeting  and  shingles  of  the  nxrf 

of  said  prison,  making  a  h<^e  through  said 
roof,  and  by  tearing  up  and  tying  togetber 
a  blankeit  or  blankets,  and  fasting  one  end 
of  the  same  to  the  rafter  of  satd  prison, 
and  by  climbing  out  of  the  hoiB  so  prerlous* 
ly  made  by  the  said  William  G.  Stevens, 
aforesaid,  and  by  nsing  said  blanket  as  a 
rope,  did  escape  from  said  prison  and  cus- 
tody, by  means  of  which  breaking  of  said 
prison  the  said  WtUlam  O.  Stevens  and  the 
said  Morris  Sterols  did  then  and  there  wtll- 
fnlly,  unlawtnliy,  and  feloniously,  from  and 
out  of  said  prison,  against  the  will  and  with- 
out the  license  of  the  keep»  thereof,  es- 
ctLpe,  and  go  at  large.  And  the  said  WllUam 
O.  Oochran  farther,  under  oath,  says  that 
after  the  felimy  aforesaid  was  committed, 
in  manner  and  torm  aforesaid,  by  ^e  said 
William  O.  StevMis  and  Mcwris  Stevens,  to 
wit,  on  the  2lBt  day  of  August,  1693,  at  the 
county  of  MItchdl  and  state  of  Kansas,  Mil- 
ton Stevens,  then  and  there  being,  did  will- 
fully, nnlawfoUy,  and  feloniously,  and  for  the 
purpose  of  aiding  the  said  William  O.  Ste^ 
vens  and  Morris  Stevens  to  escape  and  av<rid 
arrest,  trial,  conviction,  and  punishment  tor 
said  felony  aforesaid,  receive,  harbor,  main- 
tain, and  conceal  the  said  William  O.  Ste- 
vens and  Morris  Stevens,  the  said  Mlltoo 
Stev^is  then  and  ttiere  well  knowing  the 
teloay  aforesaid  to  have  been  done  and  com- 
mitted by  the  said  William  O.  Steyens  and 
Motrls  Stevens,  In  manner  and  fcHin  afore- 
said, against  tbe  peace  and  dignity  of  the 
state  of  KarjMs,  and  contrary  to  the  form 
of  the  statute  in  sudi  case  made  and  pro- 
vided. W.  O.  Oodiran.  Subscribed  and 
sworn  to  before  me,  this  21st  day  of  August, 
1893.  D.  A.  McKechnle,  a  Justice  of  the 
peaca"  Upon  the  foregiring  complaint  the 
Justice  Issued  a  warrant  for  the  defendant 
Milton  Stevens.  "Hie  warrant  Is  In  words 
and  ngures  as  fc^ows:  "Warrant— General 
form.  State  of  Kansas,  Mitchell  countr— ss.: 
The  State  of  Kansas  to  the  sheriff  or  any 
Ckmstable  of  Mitchell  County— Greeting: 
Whereas  complaint  In  writing,  under  oath, 
has  been  made  to  me,  and  it  appearing  that 
there  are  reasonable  grounds  for  believing 
that  on  the  21st  day  of  August,  1893.  In 
Mitchell  county  and  state  of  Kansas,  oae 
MUton  Stevens  did  then  and  there  unlawful- 
ly, willfully,  and  feliHilously  rec^ve^  harbor, 
maintain,  and  conceal  William  Stevens  and 
Morris  Stevens,  escaped  f  elcms,  .you  are  there- 
fore commanded  fOfHiwlth  lo  arrest  said  Mil- 
ton Stevens,  and  bring  him  before  me  at  my 
office,  in  the  city  of  Beloit,  In  said  county, 
to  answer  said  charge,  and  then  and  there 
return  this  writ  Witness  my  hand  at  city  of 
Belolt,  in  said  county,  this  21st  day  of  Au- 
gust, 1893.  D.  A.  McKedmle,  Justice  of  the 
Peace."  The  defendant  was  arrested,  and, 
after  a  preliminary  examination,  was  bound 
over  to  await  his  trial  at  the  district  court 
The  def^odant  gave  a  recognizance  to  appear 
at  the  next  regular  term  ot  said  district 


coort,  but  surrendered  himself  to  tStt 
to  determine  tba  legality  of  bis  li 

ment 


W.  J.  Sturgls,  for  petitioner. 
Oo.  Atty.,  tor  respondioit. 


W 


HORTON,  C.  J.,  (after  stating  th« 
The  only  question  In  this  case  for  oui 
eration  Is  whether  the  offmse  AeHnec. 
tlon  1S3  of  the  crimes  and  ponlshm' 
is  a  telony.  That  section  reads: 
person  lawfully  Imprisoned  or  dete 
any  county  Jail  or  other  place  of  ii 
ment.  or  in  the  custody  of  any  offio 
any  criminal  (^large.  before  convlc< 
the  violation  of  any  poial  statute  aha 
such  prison  or  custody  and  escap< 
from,  be  shall  upon  conviction,  be  j 
by  confinement  and  hard  labor  tor 
not  exceeding  two  years,  or  in  a  coi 
not  less  than  six  months."  Sect 
reads:  "Every  person  who  shall  be 
ed  of  having  concealed  any  offend* 
the  commission  of  any  fel<Hiy,  or  oJ 
given  to  Bnch  ott&ider  any  other  aii! 
ing  that  he  has  committed  a  feloo 
the  intent  and  In  ordw  that  he  maj 
or  avoid  arrest,  trial,  conviction  or 
ment  end  no  other,  shall  be  deemed 
cessory  after  the  fact;  and  up«i  ooi 
shall  be  punished  by  confinement  ai 
labor  not  exceeding  five  years,  or 
county  Jail  not  exceeding  one  year 
than  six  months,  or  by  fine  not  le 
four  hundred  dollars,  or  by  both  a 
less  than  one  hundred  dollars  and  ii 
ment  In  a  county  Jail  not  less  tba 
months." 

Upon  the  pert  of  the  petitioner,  t 
ten  tlon  Is  that  an  offense  whidi  : 
punished  otherwise  than  by  death  ; 
prisonment  hi  'the  penitentiary  la  a 
meanor  only,  and  not  a  f^ony.  Se 
Crim.  Proa,  reads:  "A  fel(my  is  an 
punishable  by  death,  or  confinemi 
hard  labor  In  the  penit^tiary."  BL 
his  NewGriminal  lAW.says  that  **lxi  t 
erable  number  of  our  states,  statnti 
defined  felonies  to  be  all  otTenses  wi 
punishable  either  by  death  or  imprie 
in  the  state  prison.  In  minor  parti cula 
statutes  differ.  If.  by  the  statutory  te 
court  <x  Jury  Is  at  liberty  to  inflict  son 
er  punishment  Instead  of  Imprlaou 
death,  the  offense  is  still  felony, 
flees  that  the  heavier  punishment  i 
imposed."  Volume  1,  H  618,  619.  S< 
State  V.  Smith,  32  Me.  369;  Johnston  i 
7  Mo.  183;  Ingram  v.  State,  Id.  293; 
V.  War,  20  CSoL  117;  State  v.  Mayb« 
Me  218;  State  v.  Waller,  43  Ark.  8S1; 
V.  Lyon.  99  N.  Y.  210.  1  N.  B*Hep.  67 

Within  the  statute,  "the  breaktnj 
Jail"  before  conviction  may  be  ponlE 
conflnement  and  hard  labor  in  the  \ 
tiary.  Under  the  great  w^bt  of  i 
ty,  any  offender  who  may  be  punli 
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this  matter  la  guilty  of  a  felony.  To  consti- 
tute that  grade  of  offense.  It  Is  not  necea- 
sary  that  It  most  be  so  punished.  The  max- 
imum punishment  to  which  the  offender  Is 
punishable— that  Is,  may  be  punished,  or  Is 
liable— la  the  teat  by  which  the  degree  of  the 
offense  Is  determined.  The  case  of  Lamkln 
V.  People,  M  HI.  BOl,  Is  in  conflict  with  the 
general  decisions  of  the  courts.  The  other 
decisions  referred  to  on  the  part  of  the  peti- 
tioner are  not  strictly  applicable.  As,  In 
oar  opinlfm,  the  breaking  of  a  Jail  before 
cmiTlction  Is  a  felony,  under  Ibe  statute,  the 
appUcatlcm  tor  the  writ  of  habeas  corpus 
win  be  denied.   All  the  Juaticea  concurring. 


KING  T.  HYATT. 
(Supreme  Coart  of  Kaasas.   Oct  7,  1898.) 
On  motim  tor  rehearing.   Moti<«  denied. 
For  former  report,  see  32  Fac.  Eep.  1106. 

PER  CURIAM.  The  motion  for  rrtieoring 
will  be  overruled,  but  the  judgment  of  the 
court  below  will  be  reversed,  and  cause  re- 
manded, with  direction  to  tbe  district  court 
tn  grant  a  now  triaL 


BTATB  ex  nL  BALDWIN  t.  HOOBB,  Coun- 
ty Auditor.* 
(Supreme  Court  of  WaahingtUL    An^  16, 

1S03.) 

BicoRniKb  Duds— Patmbnt  or  TAxaa— CossTi- 

TUTIONAL  Law. 

Act  March  11,  1893.  }  11.  (Sees.  Lawa 
1£93,  p.  284,)  prohibitlDg  the  recording  of  a  deed 
nDlesa  accompanied  by  a  certificate  of  the  treas- 
urer that  all  taxes  levied,  and  which  have  be- 
come a  charge  od  the  property  according  to  the 
booki  and  rceorda  <rf  lua  office,  have  been  paid, 
it  onranstitutionAU  aa  interfering  with  the 
risbt  to  acQuIre  and  dispose  of  property,  and  aa 
taluhs  property  without  due  process  or  compen- 
sation. 

Appeal  from  sni»erior  court,  l%unbm  coun- 
ty; M.  J.  Gordon,  Judge. 

Petition  for  mandamus,  on  the  relation  of 
QlDtoQ  Baldwin,  against  C  M.  Moore,  coun- 
ty auditor  of  Hiurston  county,  to  record  a 
deed  of  asdgnment  A  demurrer  to  the  pe- 
tition was  overruled,  and  Judgment  ren- 
dered for  relator.  D^mdant  a]K>ealB.  Af- 
firmed. 

MUo  A.  Boot,  for  appellant.  W.  L  Ag- 
aew,  for  ravondent 

SCOTT,  3.  The  vieatimi  presented  In  tbto 
cue  hiTolTea  th«  validity  of  that  port  o£  eeo- 
tloD  11  of  the  act  approved  March  11,  1893, 
relating  to  the  duties  ot  county  anditcwa, 
(Seas.  Laws  1883,  p.  284,)  piDvldlng  that  the 
auditor  shall  refuse  to  receive  or  record  any 
deed  &t  real  property  unless  It  Is  acoom- 
panied  by  a  certificate  (tf  tbe  county  treas- 

'U^earing  denied. 


nrer  "that  all  taxes  theretofore  levied,  and 
which  have  become  a  charge  on  said  prop- 
erty according  to  the  boc^  and  records  ot 
hla  office  have  been  fully  paid  and  dla* 
charged,"  and.  if  valid,  whether  or  not  a  deed 
of  assignment  conveying  real  estate  to  an 
aaaignee  in  an  Insolvency  proceeding,  in  trust 
to  be  disposed  of  therein  for  the  benefit  of 
creditors,  is  within  the  terms  of  the  net.  The 
Tbe  first  point  stated  will  be  first  consid- 
ered. If  the  act  is  held  Invalid,  the  sec- 
ond question  becomes  ImmaterlaL 

In  State  t.  Register  of  Deeds  of  Ramsey 
Cow,  26  Minn.  621,  6  N.  W.  Rep.  337.  a  law 
substantially  like  this  was  held  constitu- 
tional, and  no, case  has  been  called  to  our 
attention  directly  holding  otherwise;  but  It 
seems  to  be  against  tbe  prlndples  established 
by  a  nomber  ot  cases  In  deddlng  somewhat 
similar  questions.  No  provision  is  made  tn 
the  act  whereby  on  interested  party  can  test 
the  validity  of  the  tax,  or  the  tmtixfalnesB 
of  the  recMd.  No  matter  how  Ul^al  or  un- 
warranted tbe  tax  maj  have  been,  even  If 
void,  it  must .  be  paid  before  tbe  grantee 
can  have  hla  iDBtrament  recorded.  If  it  has 
been  pnid,  and  the  records  in  the  treasur- 
er's ofUca  tall  to  show  it,  the  aame  result 
must  follow,  as  the  mattor  is  made  to  de- 
pend oitiKly  upon  what  Is  shown  by  Ibe 
treasurer's  reoHrds.  It  is  ai^ued  that  a  per- 
son la  not  compdled  to  record  his  muniments 
of  titie,  and  that,  as  tbe  right  to  have  such 
inatnmtents  recorded  Is  given  1^  tbe  law, 
tbe  legislature  may  prescribe  such  terms  and 
conditions  tber^or  as  It  deems  fit,  if  its 
action  Is  only  leglalaitiTe  In  character,  and 
that  tbe  act  In  questitm  does  not  Interfere 
with  gnaranUed  property  rlj^ts.  But  In  onr 
(pinion  it  cannot  stand  the  test  Among 
the  rights  guarantied  the  cUlxen  by  the  con- 
stitution Is  tbe  right  to  acquire,  hold,  and 
enji^  proiwrty,  and  that  no  person  shall  be 
deprived  of  his  proper^  without  due  pro- 
cess ot  law,  and  that  private  proper^  shall 
not  be  taken  for  public  use  wltiiout  just  com- 
pensation having  been  first  mode  or  paid  Into 
court  for  the  owner.  The  ct^t  to  alien- 
ate property  Is  esaential  to  Its  use  and  en- 
joyment, as  well  as  tbe  rigb^  to  acquire  1^ 
and  both  are  constitutional  ilgbt&  It  can- 
not be  anld  that  thla  law  does  not  interfere 
with  the  right  to  dispoae  of  and  acquire 
property,  for  unless  tbe  deed  of  transfer  Is 
recorded  a  subsequent  purchaser  fOr  value 
without  notice  will  take  tbe  title,  and  this 
Is  made  so  by  other  l^ldative  enactments, 
and  thus  the  original  purchaser  is  placed 
without  tbe  protection  of  tbe  law.  Surely, 
snch  a  state  of  affairs  will  most  seriously  In- 
terfere with  and  Impair  the  ri|^t  to  sell  and 
acquire;  and  when  ^  unjust.  Illegal  bur- 
den or  restraint  Is  imposed  thereon,  it  Is  an 
unwarranted  Interference. 

It  Is  argued  that  If  the  tax  la  illegal  tbe 
party  may  pay  It.  and  then  bring  suit  to  re- 
cover It  b.ick;  and  in  State  v.  Nelscm,  41 
Minn.  25,  42  N.  W.  Rep.  648,  it  was  held 
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that  ft  pajoneot  under  protett,  of  illegal 
taxoi,  to  Monre  the  recording  ot  a  deed,  wu 
not  a  TolontaiT  payment.  Bat  whether  tlUa 
!■  -wltiiln  the  wei^t  ot  the  aathorltieB  there 
may  be  lome  qpaation.  Only  those  paymwits 
-whldi  hare  been  mode  under  a  claim.  Inrolv- 
ing  the  use  of  force  bare  generally  been  re- 
garded as  Involuntary,  and  not  those  wUcA 
are  merdy  miwUliogly  mode,  and  as  a  oholoe 
of  erDs  or  of  rlska.  OocAef,  Taz'n,  (2d  BM.) 
pp.  SO&^y^  and  cues  there  dted.  Bat, 
haweYee  this  may  be,  it  Is  no  answer  or 
JnstifloatlOD  If  an  action  wDl  lie  to  recorer  it 
iMds.  after  poymrait,  for  If  It  Is  an  Illegal  or 
void  demand  the  state  has  no  right  to  collect 
It  In  the  fltst  instance^  Hie  l^w  in  question 
is  not  a  regoladon  of  the  matter  of  recording, 
bat  It  Imposes  an  indep^dent,  distinct  bar^ 
den  upon  the  privilege  and  protection  af- 
forded by  the  recording  acts,  which  may  even 
amount  to  a  pnAdi^tlon.  The  reootda  m^ 
show  a  tax  amounting  to  more  than  the 
value  of  the  j/iro/perty,  and  b^ond  the  ability 
of  the  party  to  pay;  and  there  is  no  alter- 
native, no  diBcretion  being  vMted  in  the 
auditor  or  treasnm.  And,  although  this  is 
bat  ft  possible  result.  It  Is  entitled  to  con- 
slderatl<m.  In  Stuart  v.  Palmo-  74  N.  T. 
188;  it  was  said  that  the  constftutlmial  valid- 
ity of  law  Is  to  be  tested  by  what  may,  by 
Its  auOiortty,  be  done  imdn  tt  If  the  law 
provided  a  means  by  whi<fli  the  validity  of 
the  tax  ooold  be  determined  before  paymeat, 
and  protected  the  party  meanwhile  1^  pro- 
viding for  a  temporaiT  reo^pt  of  the  deed, 
or  otherwise  it  probably  could  be  sustained 
as  oonstltatl(mal.  even  thoui^  it  should  put 
the  boiden  of  proving  the  iUegallty  of  the 
tax  up<Hi  the  grantee,  which,  however,  would 
look  like  an  unnecessary  hardship,  when  we 
consider  the  power  possessed  by  the  state  to 
enforoe  the  ooUection  o£  Its  revenues.  In 
the  case  of  small  illegal  charges  the  act  in 
qnestloa  practloally  inaugurates  a  system 
of  pct^  robbery  by  the  state,  for  the  costs  of 
a  suit  to  recover  small  sums  paid  wotild  pre- 
vent parties  from  bringing  them.  It  is  not  a 
taking  due  process  of  law,  and  it  coufilcts 
in  ft  measure  with  the  constltatlonal  pro- 
vlsltm  dedailng  diat  private  property  sihall 
not  be  taka  for  poMlc  purposes  without  Just 
compensatloa  having  been  first  made  or  paid 
taito  oonrt  for  the  owner.  The  act  is  rather 
Judicial  Hum  tegislatlve  in  character.  It,  in 
effect,  declares  or  adjud^  all  taxes  shown 
by  the  records  as  a  chai^  upon  real  estate 
to  be  lawful,  or  It  practically  authorizes  the 
state  to  compd  payment  of  illegal  demands. 
Tbia  constitutional  provision  declaring  that  no 
person  diall  be  deprived  of  life,  UI>orty,  or 
property  without  due  process  of  law  is  not 
llmitsd  to  judicial  proAedlngs,  bat  extends 
to  every  proceeding  which  may  interfere 
with  those  rights,  whether  Judicial,  ad- 
ministrative, or  executiv&  Stuart  v.  PalmOT, 
supra.  In  the  case  of  an  fllegal  tax,  payment 
is  virtually  compelled  by  the  c4tu&tl(m,  as  a 
dtolce  of  evils,  and  Qie  m<Hiey  is  turned  Into 


the  pablto  fund  for  pnbUo  porposei 
acUtni  to  reeovo*  It  back  woidd  11%  I 
result  in  obtaining  a  county  wan 
the  amount,  generally  payable  after  t 
of  some  time,  and  perhaps  with  a  def 
value.  In  Conway  v.  GaUe^  37  XU.  S 
held  that  the  legtaiature  ooold  not  de 
Illegal  tax  sale  valid,  and  doubtless  t 
rule  would  apply  to  an  illegal  lei 
case  also  holds  that  the  legislature 
impose  unreasonable  terms  to  the  sasi 
ft  right,  and.  In  case  of  a  void  sale  fc 
oonld  not  require  the  owner  to  pay 
demptlon  moo^  as  a  condition  to  t 
to  assert  his  paramotmt  title.  In  M 
McKenna,  62  lU.  43,  biOAlng  the  i 
was  said  that  the  effect  of  sach  a  r 
to  ounpel  a  man  to  buy  Justloes.  j 
Scammon  v.  City  of  Chicago,  44  HL  i 
Beed  V.  TSrler.  06  BL  288;  Bonn  r.  t 
He.  22;  WeUer  v.  St  Fanl.  6  Mbm.  \ 
TOO  Tyson  V.  Scho(d  DIreotors,  61 
9;  Lassitter  v.  Lee,'  68  Ahi.  287;  : 
Henderson.  17  Mich.  218;  Sinclair  1 
61  Mich.  835.  16  N.  W.  Rep.  672; 
Tta'u,  (2d  Bd.)  408,  652-6SC  Such 
this,  which  Interfere  with  the  cltlsei 
traosactloa  of  ordlnRry  bnsfnesst  i 
necessary  to  enforce  the  collection 
lawful  demand  due  die  state.  If  tuc 
be  so  directed  as  <mly  to  operate  aga 
person  on  wh<nn  the  oUigatlon  to  m 
payment  rested,  no  objection  could  t 
aj^dnst  them.  These,  however,  are 
ft)r  legidaUve  oonslderatiaii.  and  Bdi 
within,  of  GOOES^  constitutional  limits 
this  law  would  only  compel  the  payi 
just  demands  in  probaUy  ttie  majorlt 
f'tnaoes,  the  tact  that  it  would  also 
the  pnymmt  oC  Ulc^  claims  in  aom 
thus  resnlttog  in  the  greatest  lojusti 
demns  it  In  nothing  Is  the  state  mon 
Interested  than  in  the  complete  fulfill: 
the  constitutional  guaranty  of  protet 
the  life,  liberty,  and  property  of  the 
Judgment  affirmed. 

BOTT  and  'STILBS,  JJ.,  concurs. 


BASH  V.  oniiYBit  gold-min: 

(Supreme  Oonrt  of  'Washington.  Aug.  J 

CORPORATIOKS  —  LlABIUTIES  —  ElZlSTBSC 

Facto— -EsTOPPKL— Appeal— Rscon 

1.  A  mlainr  corporation  Is  not  lii 
the  fulfillment  of  contracts  between 
moters,  or  for  money  eqieaded  by  then 
origiQal  purchase  of  the  mine  and  its 
meat,  aiiless  a  cratmct  to  be  respon 
clearly  proved. 

2.  The  fact  that  the  owners  oia,  m 
the  name  O.  Gold-MSning  Go.  bef(n«  aj 
steps  were  taken  by  them  to  form  a 
tioQ  does  not  estop  the  corporation,  wfae 
ly  organized,  from  denying  its  prior  ei 

3.  The  mere  fact  that  the  ownei 
mine  nse  a  corporate  name  does  not  : 
corporatiMi  de  facto,  mhere  no  oorporat 

Eerformed,  and  no  st^  have  boMi  b 
icorporate. 

4.  The  erideoce  taken  at  a  trial  t 


^  RehearintL^ndiDg. 
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rafvee.  In  an  MtSoa  mt  law.  and  which  Code 
I^PDc  I  387.  xeaniiw  him  to  file  with  liU  re- 
port, -when  so  filed,  becomes  a  part  of  the  rec- 
ord in  the  case,  proper  to  be  sent  np  on  appeal 
witluMit  any  statemenL 
Donbar.  d  J.,  dlsseoitiDK. 

Appeal  from  8up«l»  omit,  King  eonnty; 
T.  J.  Rnmea,  Judge. 

Action  hj  Heiu7  Bash  agatnat  the  CnlTer 
CkM-Minlng  Gomi»azi7.  From  a  Judgment 
tot  plaintiff,  defendant  appeala.  Serened. 

Andrew  F.  Bnrlel^,  toe  app^nt  Met- 
cklUo,  Idttle  A  Juiey.  tor  reapondent 

STILIES,  J,  Thla  ma  purely  an  action  at 
law,  and  thwatbre  respondeat'a  obJeotionB  to 
tbe  recwd  are  nntemaUe.  The  referee  filed 
hla  report,  and  aft«r  hearing,  upon  excep- 
tions, the  conrt  rendered  Judgment  aa  recom- 
mended in  the  r^M>rt  Notice  waa  glrai  by 
appellant  of  the  fiUng  of  a  statement  of  focta, 
bat  no  atotement  was  actually  filed,  all  that 
was  d<me  being  the  annexation  to  the  ref- 
eree's report  of  the  teaUmony,  of  a  certificate 
ready  for  the  signature  of  the  Judge,  such  as 
It  waa  nsual  to  attach  to  a  statement  of  i 
tacts.  Bespondent  mores  to  strike  Healy  ! 
T.  Seward,  (Wash.)  31  Fac.  Bep.  874,  would 
corer  tUs  case  were  It  not  that  this  testl- 
mooy  was  not  In  the  shape  of  depositions, 
bat  was  a  stenographer^  longhand  notes. 
But  we  do  not  think  these  notes  should  be 
stricken,  although  they  do  not  coostltate  a 
statement  The  statute  (Code  Proc.  S  SS7) 
requires  refereea  to  file  with  th^  reports 
the  erldence  receired  upon  the  trial,  wMdi 
thcxeopon  beeomea  a  part  of  the  record  In  the 
case,  proper  to  be  sent  to  this  court,  without 
any  sttcteinent  at  all.  In  an  aotloa  at  law, 
since  12ie  object  of  a  statemmt  In  a  law  ac- 
tion Is  only  to  bring  up  maitters  not  already 
a  port  of  the  record.  The  moUtn  Is  Oierefxe 
denied. 

The  complaint  alleged  that  the  defendant 
became  a  ocwpotaticHi  August  4,  1891.  and 
set  forth  tacts  tending  to  ohow.  in  the  first 
canae  of  action,  that  In  January  or  Febroary, 
1892,  tJointiff  and  oth«n  had  sold  and  coa- 
Tc^red  to  tt  a  mining  dalm,  mffl  aite,  mill, 
etc.  the  coDdderatlMi  tor  wUdi  to  the  idaln- 
Uff  was  Its  agreement  to  pay  htm  the  money 
be  hod  expended  In  the  purdioae  of  the 
ntloe,  eta,  and  an  his  outlay  in  c(mnecti<m 
-with  It.  which  he  sammed  w  at  f  10317.90. 
The  second  cause  of  actlmi  was  fttr  97,66230. 
Alleged  to  hare  been  adranced  and  paid  by 
plniatlCf  for  purchase  ot  the  mine  and  ma< 
chin^,  and  for  mining  woA  between  Au- 
grost  4,  1891,  tiie  date  of  the  incorp(»vtion, 
and  the  dose  of  fliat  year,  fer  the  use  of, 
and  at  the  request  of,  tba  pn^r  offlows  of 
the  company.  asA  which  It  prcHniaed  to  re- 
pay. At  the  trial,  howerer.  wlttiout  any 
nmeodment  of  the  compbUnt,  there  waa  a 
cn*eat  change  of  base  aa  to  tihe  Incorporation, 
It  being  soufi^t  moat  strenuously  to  estab> 
lisli  that  the  oonmatlon  radsted  de  facto  at 
■U  ttnwfl  after  FelHiiary  11,  1891,  and  that 


all  of  the  money  woe  paid  ont  tn  the  aame 
manner  aa  waa  alleged  In  the  second  cause 
of  action  as  to  the  lesaw  pcut  of  It 

Now,  the  facts  were  aa  follows:  One  J. 
L.  Warner  was  a  mining  expert  and  nboot 
January,  1801,  he  and  one  Springer  bad  pro* 
cured  from  one  Donobue  an  eight  months^ 
option  bond  upon  the  Culver  .mining  claim, 
in  Peahastln  district  Kittitas  county,  foe 
a  consideration  of  f 15,000,  to  be  paid  In  die 
future.  Springer  was  owner  of  a  third  inter- 
est in  the  bond,  and  Warner,  for  hlms^f 
and  one  Oetchell.  who  was  his  financial 
backer,  owned  the  other  two-thirds.  The 
dalm  waa  In  litigation  waged  against  Don- 
ohue,  and  Qetchell  had  adranced  money  for 
the  expenses  of  the  suit  Warner  and  his 
brother  E.  H.  Wamer,had  an  understanding 
by  which  they  were  Jointly  interested  in 
whatever  the  former  did  in  a  mining  way. 
Without,  as  far  as  we  can  see  from  the 
record,  nny  unfair  contrirance  upon  the  part 
of  the  Wamera,  respondent  and  his  son 
B.  Bash  and  bis  son-in-law  B.  M.  Long  be- 
came desirous  of  having  an  Interest  In  the 
mine,  and,  as  Oetchell  was  tired  of  paying 
the  coats  of  Donohue's  litigation,  it  fell  out 
that  there  was  a  preliminary  arrangement 
between  the  Warners,  Baehes.  and  Long 
looking  to  the  Joint  acquisition  of  the  whole 
property  and  Ita  derelopment  Neither  War- 
ner nor  Springer  hod  money,  but  were  ex- 
pecting, it  Oetchell  failed  thran.  to  enlist 
some  other  capitalist  In  the  enterprise. 
Springer  demanded  $2,500  for  a  release  of 
his  third  totovst  In  the  bond,  and  some  900O 
advances  made  by  Oetchell  had  to  be  repaid 
to  him.  Donobue  was  satisfied  to  take 
$13,000  tat  the  mine,--tl,000  casta,  and  llie 
balance  In  payments.  Bespondent^  his  mut 
and  Long  undotook  to  pay  tot  the  mine, 
for  the  erection  <a  soltable  machinery  to 
work  the  ores,  to  coU  not  exceeding  98,000, 
and  for  the  cost  of  some  devdopment;  and 
they  were  to  hare  halt  the  mine,  and  the 
Wamem  the  other  half.  The  Warners  were 
not  to  hare  any  interest  In  the  mill  until 
th^  paid  for  half  of  it  Something  was  un> 
d«atood  about  repaying  the  money,  or  port 
of  the  numey.  thus  to  be  expended,  of  wtalidi 
more  iaXet.  January  15.  1891,  Springer  and 
Gtet<^ell  were  satisfied;  J.  L.  Wamor  ear- 
rendered  the  bond  to  Don(rtrae;  and  respond- 
ent receired  a  deed  from  Donobue  for  the 
property,  giving  in  return  therefor  $1,000, 
and  a  contract  oororing  future  payments  of 
the  purcliase  price.  This  deed  ran  to  Henry 
L.  Bnah  alone,  as  it  appeared  likely  that  he 
would  be  the  one  on  his  i^de  of  the  transac> 
tlon  who  would  fumiah  all  the  money.  The 
next  day  respondent  courted  to  £.  H.  War^ 
Diet,  for  hlms^  and  brother,  a  half  interest 
in  the  claim,  and  at  the  same  time  a  written 
agreement  was  made  In  whlcdi  the  Baahea 
and  Long  were  parties  of  the  first  part,  and 
B.  H.  Wanicr  was  party  of  the  second  part. 
OS  follows:  "Whweas,  for  and  in  consider, 
ation  of  one  dollar  to  us  in  hand  paid,  and 
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oUitf  Talnable  ocmaldcnUloiu,  the  parties  of 
Uie  lint  part  agres  to  advanoe  the  money 
uecessary  for  the  jmrchase  of  the  mine,  and 
for  the  pncchase,  erection,  and  operation  of 
the  macihlneiy  neceaHuy  for  treatment  of  the 
iwe  from  the  Chits'  mine,  ^tti  such  money 
u  may  be  necessazy  tor  the  mining  opera- 
tltms  of  said  ji^e,  provided  such  amount 
does  not  exceed  tight  tiutasand  dollars  for 
aald  machinery,  the  party  of  the  second  part 
agrees  to  suporlse  the  pnrduue  and  oreo- 
tlon  of  necessary  macbloery  with  such  other 
mperrldon  as  may  be  necessary  to  the  soc- 
cesafol  c^oatiott  of  mine  and  mill.  The  par^ 
ties  of  the  first  part  agree  to  execute  a  valid 
deed  to  an  undivided  one-half  Interest  in  the 
Onlver  mine  alone  to  siUd  par^  of  the  sec- 
ond part^  when  called  jtpon,  and  to  an  undi- 
vided one-half  Interest  In  s^d  machinery 
wboi  paid  for  by  party  of  second  part  It 
Is  further  agreed  that  two-thlrda  of  whatever 
net  profits  may  accrue  to  Uie  interest  held  1^ 
the  party  of  the  second  part  shall  bt>  set 
aside  for  the  benefit  of  the  partly  of  the 
first  part;  until  oneJialf  of  the  amount  of 
money  advanced  by  said  parties  of  the  first 
part  shall  have  been  returned  to  them." 
At  some  time  In  this  early  stage  of  the 
transaction  thoe  was  talk,  among  the  par* 
ties  to  it,  of  the  mattw  of  forming  a  corpora^ 
tlon  which  should  take  the  title  to  the  min- 
ing dalm,  and  carry  on  all  the  subsequent 
mining  (^^enitlws,  including  the  acqidsitlon 
of  a  mill  uid  other  necessary  property,  and 
that  talk  culminated  In  an  agreement  to  In- 
corporate; so  that  articles  of  incorporation 
were  executed  Febmary  11,  1801,  and  hits 
t^-laws  were  drafted,  and  It  was  understood 
wlu>  the  officers  were  to  be.  But  tiiere  was 
other  litigation  against  the  pnqwty,  and  it 
was  deemed  best  not  to  file  the  artldes  fw 
the  present,  and  th^  were  not  filed  until 
August  4th.  In  the  mean  time  J.  h.  Warner 
set  two  men  at  wwk  at  the  mine,  on  Feb- 
ruary 16th,  without  any  particular  authority 
from  any  one,  as  he  had  a  psfect  right  to 
dOb  inaamnch  as  he  was  the  owner  in  fee 
of  one-fourth  of  it;  and,  in  May  following, 
regular  mining  work  was  commenced,  under 
Us  superintendence  with  the  fidl  assent  of 
respiHident  as  per  his  letter  of  May  27th,  as 
ft^ows:  "Jos.  li.  Warner:  I  ask  you  to  take 
diarge  of  aU  my  interestB  in  the  Culver  mine 
fnnn  May  1,  1891,  and  manage  all  business 
in  my  room  and  stead,  as  you  may  deem 
wisest  and  best."  From  this  time  on,  the 
work  was  prosecuted  steadily,  a  mill  wtis 
bouf;ht  and  erected,  and  the  first  ore  was 
milled  early  In  1892,  the  respondent  fnmlah- 
Ing  all  the  money  fw  the  various  opsatlons. 
Numerous  meetings  were  hdd  prior  to  Ait 
gust  4th,  at  which  tiie  parties  Interested 
talked  over  the  business  and  laid  their  idans. 
tmt  no  notice  was  taken  of  them  In  the  form 
of  corpwate  minutes,  and  tiiere  was  but  one 
series  of  facts  which  would  lead  any  one 
to  stvpose  that  a  corporation  was  conducting 
affairs,  viz.  J.  L.  Warner,  in  making  pmv 


chases  of  sopiiiiea  and  employing  ma 

the  name  Culver  Gold-Mining  Gomp 
represent  the  responsible  party  for  w1 
acted  as  "manager,"  and  In  s«ne  othe 
the  Interested  parties  may  be  said  t 
held  out  to  the  public  that  tha«  ma 
pmntion  of  that  name.  But,  wheneve 
came  necessary  to  give  otdlgationa  i 
paymrat  of  money,  it  was  d«ie  by  I 
uala,  and  no  corporate  act  was  pal 
nor  any  act  which  might  not  as  we 
been  done  by  the  imrties  Intmstec 
partnsship  or  a  mere  assoda11<Ht. 
themselves  tiure  vras  no  course  ot 
which  had  any  tendency  to  bind  a 
to  the  theoiy  of  a  de  facto  c(»rporati 
the  ccmtraiy,  the  plain  purpose  of  i 
cemed  was  to  avoid  corporate  existfM 
til  such  time  as  the  title  to  the  mine 
be  cleared  of  Utii^tion. 

Bespondent  contends  that  this  use 
name  Gulvff  Gold-Hlning  Company 
operate  as  an  estoppel  upon  this  appe 
say  that  it  was  not  a  ccoporotion  befi 
legal  step  bad  been  taken  to  niake 
Bnch  Is  not  the  law  of  cwporations.  bi 
"WhOB,  nnds  statutes  like  ours,  stei 
been  taken  to  organise  a  corporation, 
are  irregular,  and  there  has  followed  a 
ct  corporate  action,  thoe  may  be  a  <3 
ovporation,  the  existence  of  which 
be  dmled  elttier  by  Itsdf  or  by  thoi 
Ing  wltii  it  But  the  mere  use  ct  a 
when  there  are  no  arttdea  on  file 
public  office,  where  strangers  can  se 
and  be  misled,  will  not  constitute  s 
estoppel,  and  especially  In  a  case  ID 
where  one  of  the  chief  inomoters 
company,  who  Is  cognisant  of  all  th^ 
seeks  to  avaU  himself  of  It  We  think 
convenlwce  ahme  which  led  to  the 
ttie  name^  and  tha^  time  was  no  carp 
until  September  26,  1891.  We  hare 
that  the  cvltf  nal  artidtea  were  filed 
4th,  and  OS  to  bona  fide  creators  the 
have  been  a  corpmticm  fmm  tiial 
But  It  was  discovered  a  few  dsys  lat 
the  time  for  the  service  of  tiie  trustee 
ed  therein  liad  expired,  without  any 
sation  having  taken  place,  and  the 
thing  was  abandoned,  and  new  article 
a  new  Incorpwator,  one  Clark,  wse  < 
ed  and  filed.  Then,  and  nevs  till  tilie 
any  corporate  meeting  held  an  or 
tlon  effected  or  minutes  of  a  meetins 
Whether  any  stods.  subscrlptitms  wei 
tsken  the  record  does  not  disclose^ 
does  appear  that  in  the  following 
ary  or  February  all  parties  (including 
who  had  received  a  conveyance  of  one 
of  the  mine  from  respondent)  convey 
mining  claim  and  the  mlll-alte  prop< 
the  aKieOant  corporation.  In  eoiudd4 
at  the  Issuance  to  them  of  the  mUre  i 
stodE,  of  the  nominal  value  of  t200,t 
proportion  to  their  interests  In  the  i 
claim.  In  Meeting  this  transaction 
was  not  a  scratch  of  a  p«i  to  aliow  ai 
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porate  actbm  anflKvlxlnc  It  It  was  simply 
dione,  and  ttiere  It  ended.  Respondent's  con- 
-vejanca  of  Oiree^lchtbs  of  tbe  property  was 
upcm  the  named  crao^doratloD  of  "one  didlar, 
and  other  good  and  yalnable  considerations," 
and  tie  claims  that  the  real  consideration  was 
tlte  laananee  to  him  ot  tiire»«lghth8  of  tiie 
stock,  and  the  repayment  to  him  of  all  the 
money  he  had  expended  In  the  purchase  of 
tbe  mine  and  mlU  and  the  derdopment 
-work.  He  doea  not  j/roOaoa  a  line  of  wrllr 
Ins  from  anyirture  to  Bubatantlate  tills  re- 
markable proposition,  nor  any  proof  showing 
an  agreement  that  he  should  be  paid  any 
money,  tmt  he  foea  back  to  the  talka  had 
-with  the  Warners  before  tbe  pnrchaae  from 
Xtonobne,  and  Insists  that  it  was  always  nn- 
dentood  that  he  waa  to  be  repaid  bla  entire 
outlay  before  any  one  else  shonid  bare  any- 
thing; and  he  also  proposes  to  entirely  dis- 
KfEard  tiie  cmtract  quoted  abore  by  dalmlng 
tbat  It  waa  oiily  made  foe  the  protection  of 
tbe  Warn  en,  and  was  never  acted  on.  How 
nnjnat  thia  woiOd  be  appeara  at  a  i^ancft 
The  record  does  not  adtlse  na  aa  to  the  own- 
ership of  the  KtoA  of  tiie  company  at  the 
time  the  suit  waa  commenced,  and  the  attadc 
seems  to  be  mainly  directed  against  the 
Warners,  and  we  may  anume  that  they  stUl 
owned  half  of  It,  and  oivht  to  be  chanced 
with  halt  tlw  e^enaea,  tnt  It  would  not  do 
to  OTerlo(A  the  fftct  that  respondent  rtAun- 
tnrlly  conveyed  to  Olark  one-el^th  of  the 
property,  and  that  this  ^hth,  now  zeia^- 
aented  by  atock,  Is  proposed  to  be  hdd  liable 
tbe  same  as  the  rest  There  may  be  other 
stockholders  whose  property  would  now  be 
equally  hflld  aiildect  to  confiscation  U  thIa 
Bolt  ancceeda.  C3oansd  IMlnta  to  some  In- 
stances in  which  aivdlant  seems  to  have 
paid,  and  to  otbers  in  which  it  has  assnmed 
to  pay,  obUgatlona  toe  supplies  famished  or 
work  d<nie  on  the  mine  befc««  the  convey- 
ance; but  wlut  poasltde  ai^amait  can  that 
fact  fmrnlsh  that  it  aasamed  to  repay  what 
the  former  owners  bad  expended? 

Again,  respondent  had  taiieA  to  paj  Don- 
oboB  $10,000  of  tiie  purchase  money  of  the 
mine,  anl  appelant,  after  suit  had  begun, 
(whether  to  fwedose  a  vendora  iien  or  not 
is  not  abown,)  compromised  tin  claim  by 
paymrat  of  cash  and  pnuniaea  of  future  pay- 
ments. "Why  not  pay  me,  also?**  argues  re- 
apondent  This  lAlne,  respondent  seems  de- 
sirous of  having  the  court  believe,  is  worth 
the  par  value  of  the  appellant's  stock,  $200,- 
000;  and.  after  appellant  had  bought  it  and 
paid  for  It.  there  comes  a  claim  of  a  former 
owner,  that  he  has  been  paid  only  a  small 
porticm  of  the  price  which  respondent  ex- 
tracted In  writing  to  pay.  How  can  respond- 
ent base  any  claim  on  the  fact  tbat  appel- 
lant pays  off  his  dishonored  obligation,  and 
protects  its  Immensely  valuable  property 
from  sacrifice?  Any  proposition  that  a  cor- 
poration sbonld  thns  repay  to  former  owners 
of  a  mine  the  money  expended  in  tbe  original 
pordiase  and  the  derdopment  of  it  ahould 
TMp.no.fi— 80 


he  carefully  icrutlnlaed,  and  the  demand 
should  not  be  yielded  to  unless  tbe  contract 
is  clearly  made  out.  In  this  instsnce^  assum- 
ing that  reepond«if B  agreement  to  furnish 
the  money  necessary  to  i»rosecate  the  wortE 
has  been  fulfilled,  the  company,  upon  Ita  re* 
ceiving  the  conveyances,  and  turning  ovw  its 
stock,  was  left  without  a  dollar  to  work 
with,  and  no  means  of  obtaining  money  ex- 
cept by  borrowing;  yet  it  Is  demanded  that 
it  forthwith  pay  $18,000  and  upwards  to  its 
prlndpfd  incorporator  for  money  expended 
while  the  pr(^>erty  bel<Miged  to  him.  Ttob, 
respondttDt  paid  out  conslderaUe  simiB  of 
mon^  after  8q;>tember  20th,  but,  with  tiie 
exception  of  one  very  small  Item,  all  ot  them 
were  paid  on  obligations  made  by  reapondeut 
himself  long  bef<^  that  date.  The  contract 
of  January  16th  unquestionably  measured 
tbe  rii^ts  ot  botb  psrtiea  to  it,  and  none  of 
the  payments  made  appear  In  any  wise  In- 
consistent with  the  obligations  thweby  en- 
tered Into  by  resp<Hident,  except  the  small 
sums  used  to  pay  tiie  eapensea  of  the  Inoor- 
poration.  Respondent  says  this  contract  was 
made  simply  to  inotect  ttie  Warners,  and  he 
Is  probably  correct,  for  they  were  maUng  a 
good  bargain,  and  were  anxious  to  have  the 
terms  of  tb^  agreement  In  writing.  By  tbe 
transaction  wltti  respondent  th^  bad  trans- 
formed a  two-ttabrds  interest  In  a  mere  iq>- 
ti<m  to  buy  tiie  Culver  mlnlnc  dalm  into  a 
fun  tide  to  half  of  tbe  dalm.  and  the  ri^t 
to  require  respoadsnt  to  pay  the  purchase 
price  ot  ttie  dalm,  the  cost  of  machinery,  not 
exceeding  $8,000,  and  the  expenses  of  the 
necessary  mining  operationa  The  ctmvey- 
ance  of  half  tiie  mine  to  ttiem  would  have 
beoi  sofllclent  tor  their  pnrpoae  had  tbe  ac- 
auisition  of  titie  been  the  only  thing  to  be 
coniddwed;  but  tiiey  knew  tbe  property  waa 
not  paid  for,  and  that,  without  money  ft» 
mining  development  and  machinery,  tbetr  ti- 
tie would  result  in  no  profit  This  money 
respondent  bad  agreed  to  furnish,  and  the 
on^  soislble  Wf^  was  to  pat  tbe  entire  con- 
tract Into  wilting.  Reapondeut  now  aeema 
to  think  tbto  waa  a  hard  bargain  tor  blm. 
but  It  probably  did  not  lode  so  at  the  time  be 
made  it;  and,  if  bla  own  suggestion  aa  to  the 
present  value  of  the  propvty  Is  to  be  accept- 
ed, it  Is  not  a  hard  bargain  tor  bin  now. 
since  he  has  a  profit  on  his  investment  ot 
more  then  800  per  cent  In  stotA  of  the  cnn. 
pany. 

There  was  a  finding  that  the  company  had 
produced  gdd  bullion  worth  $12,000.  and  It 
Is  dalmed  tbat  respondent  abonld  have  tiiat 
mncb  anyway.  But  a  mere  casual  considera- 
tion of  the  mattw  must  show  die  fallacy  of 
such  a  proposition.  If  the  considerattm  for 
respondent's  conveyance  waa  a  promise  to 
repay  him  his  entire  outlay,  tt  was  a  debt 
due  and  payable,  without  regard  to  the  iro- 
duction  of  bullion.  If  the  agreement  was  to 
pay  him  out  of  "profits,"  the  mere  prodnctkm 
of  bullion  does  not  show  profits.  At  the  cnn. 
mencemeut  ot  the  suit  there  were  more 
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debts  than  tbe  bunion  produced  amounted 
to;  and.  If  tlie  agreement  bad  reference  to 
tiie  wlglnal  contract  with  the  Wamera,  It 
was  limited  to  two-tblids  of  the  net  profltB 
accruing  to  the  Warnw'B  interest,  (cme- third 
of  the  whole,)  until  respondent  should  n* 
celre  bode  one-half  of  his  mon^  onUay. 
But^  aa  waa  aald  before,  there  la  no  «Tld«ica 
ot  any  agreement  with  the  corporatlont  imd 
it  la  not  reaponaible  toe  the  fulflUment  of 
contracts  between  Ita  ptamotein  nnleaB  Its 
agreement  to  do  ao  la  clearly  made  cut 

The  case  preoents  a  remarkable  instance  of 
vnbualnesaUlce .  vroceedlnga,  eren  after  the 
formal  organlzatloa.  Seepondent  may  be 
correct  as  to  hla  view  of  what  was  original- 
ly contemplated,  bat.  If  ao,  bis  own  neglect 
has  oontrlbnted  as  much  as  anything  to  his 
preaokt  oondltum.  Holding  absolvte  omtnA 
of  the  purs^  he  was  alwaya  In  a  poaldim  to 
have  his  rif^ta  defined  and  openly  recog^ 
niaed;  bat  In  the  faca  at  the  writtou  con- 
tract be  solemnly  entered  into,  his  version 
ol  cauTflgaattwis  ought  not  to  be  accepted  to 
Ibft  ertent  oC  charging  aivellant  It  Is  am- 
ceded  that  respondent  should  hare  what 
money  he  expended  to  organise  the  cwpora- 
tlen.  to€  a  stock  book,  et&  Judgmut  nrera- 
ed,  and  a  new  trial  ordered. 

800TT,  ANDBRS,  and  HOXT,  oonenr. 

DUNBAR,  a  J.  I  diaaent  and  wiU  at 
some  fatnre  time  give  my  veaaoiui  Cor  ao  do- 
lus. 


vxaar  nat.  bank  of  shattlb  t. 

HARRIS  et  aLi 
(Supreme  Ooort  of  TVaahlngtxKi.  Ang.  9,  tBBS.) 
Fbohissokt  Noti— PasacMFTioiis  as  to  Pat- 

MBHT— DlBCUBOB  OV  SUBBTT. 

1.  Pbssesjrion  by  the  malcer  before  nut- 
tnrity,  and  &fter  it  has  been  In  drculation, 

a  note  p»able  "on  or  before"  a  certain  date.  Is 
unsnmptiTe  evidence  of  its  payment 

2.  A  note  oominc  into  the  hands  of  the 
maker  after  psTioent  cannot  be  reissued  by 
him,  BO  as  to  bind  a  surety  thereon,  In  the 
hands  of  one  taking  it  with  knowledge  of  the 
BuretTship. 

3.  Where  the  bolder  of  a  note  takes  from 
the  principal  obligor  a  new  note  for  the  debt, 
faiUag  due  after  the  maturity  of  the  first  note, 
a  surety  on  tbe  first  note  Is,  in  the  absence  of 
nieciel  circumstances,  released  from  liability 
tnmon. 

Hoyt,  J.,  dissenting. 

Appeal  from  anperlw  oonrt.  King  comity; 
T.  J.  Hnmea.  Judge. 

AcdoD  by  the  Ftavt  National  Bank  of  Seat- 
tle  against  S.  G.  Harris  and  othen.  From  a 
judgment  for  plalntiflF.  defendanta  appeal. 
Rerersed. 

Preston,  Carr  St  Preston,  Preston,  Albert- 
Bon  &  Donworth,  and  W.  R.  Bell,  for  appi;l- 
lanta.  Strove  &  McMicken  and  Stratton, 
Lewis  &  Oilman,  for  reapmdenL 


STILBS,  J.  Rcspmdeot  Ivom^t 
recover  upon  a  iffomlaaoty  note  dati 
ber  iS,  1S82,  made  8.  a  Hazrti 
Wheelerv  Henry  L.  Yealsr,  Jidm  t«ee 
Oaorge  W.  Hanis  to  11  V.  B.  Stacy, 
dwsed  by  Stacy,  without  reooora 
comj^alnt  alleged  that  tbB  respondf 
diased  the  note  in  the  ordinary  cc 
bnaineoa,  <m  or  about  October  Vt,  1 
ton  matorl^,  tot  a  TahaUe  otmsid 
The  asBwen  q£  appellanta  Iieary  aat 
alleged  that  they  signed  the  note 
anretlea  tar  S.  C  Hazrla  and  Wtaed 
were  the  principal  debton^  and  t 
payecb  Stacy,  and  th«  levondmit  1 
knowledge  ot  the  mretyahipL  Other 
tire  deCouea  wwe  pleaded,  inolndi 
mea^  drenmatancea  dlarhargf^^  tli 
ties,  etc  The  reply  denied  all  then 
Hons.  Upon  tho  trial  the  reapondi 
not  content  with  tbe  prodoctkm  of  t 
and  proof  of  the  amount  Ojob,  but  m 
a  riiowlng  of  the  w^  In  which  t 
came  into  ita  poaseaalon,  and  tbe 
Aw  which  It  waa  hdd,  in  anbatanec 
Iowa:  tn  1S82  oae  MacMntoah  was  t 
er  of  a  set  of  abatract  botdcs,  wblU 
Jklarris  and  Whcrfer  were  deelroos  of 
but  for  the  porchase  of  which  tbey 
have  the  moneyr>^0.000.  MacMntf 
wilUng  to  adl  tor  $6,000  eaab,  and  1 
the  notee  at  Harrla  and  Wheder.  -w 
able  indoraera  or  sureties.  Qeorge 
rls  was  doing  borineaa  in  Seattle  as 
er,  under  the  nange  of  CI.  W.  Hazrti 
and  he  was  willing  to  assist  in  the  I 
(&  O.  Harris  being  his  brother)  1^ 
ing"  Harris  and  Wheeler  for  «5;00a 
and  Yesler  were  willing  to  beotnne 
on  the  time  notes.  With  tiuae  prel 
arrangements  the  sale  was  ready  i 
summation;  but  it  was  either  not  tl 
venlent  for  G.  W.  Harris  to  adTanoe  4 
cash,  or  there  was  some  other  reasoi 
did  not  appear,  and  the  airangemoit 
different  turn.  All  parties  executed 
llrered  to  Ma<^ntosh  three  notes, 
which  were  the  time  notes  agreel 
and  tbe  third  of  which  was  the  note 
Wby  this  note  contained  the  name  < 
as  payee  nobody  could  remember; 
note  went  to  Mackintosh,  and  was  a 
by  Uim,  and  the  sale  ot  the  abstra 
completed  by  their  dellvei^  to  Hai 
Wheeler.  This  showing  established 
that  Leary,  Yesler,  and  O.  W.  Han 
sureties  only.  At  the  date  of  the  n 
tober  19.  16S2,  G.  W.  Harris  was  pr 
the  organisation  of  the  reepond^i 
NaticnuU,  Bank.  PermlsslcHi  had  beei 
ed  to  it  to  do  business  by  tbe  oompu 
the  currency,  September  28,  1882, 
commenced  business  November  16tl 
after.  Its  president  was  George  W. 
one  ot  the  sureties  upon  this  note, 
act  date  when  the  note  came  Into  tJ 
could  not  be  fixed  by  witnesses  ot  th 
knowledge,  but  It  waa  at  the  aaau  tl 
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Harris  and  Wboeler  made  a  certain  note  to 
Ibe  bank  for  (5,000,  and  that  time  the  bank's 
books  showed  to  be  Decembtf  22,  1882,  and, 
whoieTw  It  was,  ttie  bank  reoelTed  It  from 
S.  C.  Harris  and  D.  T.  Wbeeler.  The  first 
transaction  of  Harria  and  Whe^er  In  wblch 
a  note  passed  was  on  the  date  last  men- 
tioned,—a  note  toe  f 5,000,  dne  In  alx  months 
after  date,  numbered  ISO.  On  the  same  day 
the  bank's  cashbook  showed  a  charge  against 
note  150  ffiC  15,000.  Thus,  as  far  aa  the  books 
go,  this  sum  was  paid  ont  nptm  the  note  of 
Harris  and  Whe^r,  and  not  for  the  pur- 
chase price  of  the  note  In  salt  Nowhere 
else  la  the  bank's  books  does  any  sum  ap- 
pear as  charged  to  the  porcbase  of  this  notft 
But  It  was  not  claimed  at  that  staee  of  the 
trial  that  this  note  was  In  fact  purdiased 
at  any  time.  On  the  contrary,  the  evidence 
for  the  plaintiff  was  whdly  directed  to  the 
point  of  proving  that  it  was  at  all  tlmee 
held  as  collateral  to  the  note  gtreu  by  Haiv 
rls  and  Wheeler  December  22,  1882,  and  the 
renewal  notes  which  succeeded  it  may  six 
months  down  to  1889;  and,  in  oar  Judgment, 
the  effort  was  ocnnpletely  suooesafal.  But 
once  In  all  tiie  history  ct  the  note  did  it  ap- 
pear  In  the  bank's  books,  Tin.  Decemtm  SS, 
1883,  when  a  briest  memwandum  was  made 
of  it  upon  the  margin  of  the  bills  receivable 
hoc^  sbowlng  it  to  be  cc^twal  to  a  rcAewnl 
note  of  that  date.  Ther^we^  at  the  close 
of  plaintiff's  caae,  thtfe  was  before  the  jury 
a  diowlng  that  Harris  and  Wheder  bad  by 
some  means  i^tained  possession  ot  this  note, 
and  had  on  December  22,  1882,  pledged  It  to 
the  bank,  ot  whldi  Q.  W.  Harris  was  preal< 
dent,  as  ooUatwal  to  their  note  No.  160,  tat 
$5,000,  and  that  the  lattor  note  had  not  been 
paid,  ocept  by  the  giving  of  renewal  notes 
for  the  same  debt  Appellants  moved  for  a 
ncHianit.  on  the  ground  that  where, a  promis- 
sory note,  upon  which  some  of  the  makers 
are  sureties  only.  Is  found,  after  negotiation. 
In  the  bands  of  the  principal,  obligor,  it  Is 
presumed  to  have  been  paid;  and  that  tf 
the  principal  obligor  attempts  to  n^tlate 
that  note  to  a  person,  having  knowledge  of 
the  Buretyahip,  the  pvson  with  such  knowl- 
edge obtains  no  title  to  the  note  as  against 
the  suretlee;  but  the  motion  was  denied. 

Nothing  is  better  settled  than  the  legal 
proposition  here  laid  down.  Possesion  1^ 
tbe  maker  of  a  promissory  note  after  H  has 
been  in  alrculatl<Hi  Is  presumptive  evidence 
of  its  payment  Ec^enburg  v.  Lone,  (Aik.) 
1  a  W.  Hep.  687;  Turner  v.  Turner,  7»  Oal. 
565,  21  Pac.  Rep.  059;  StevMis  v.  Hannan, 
(Mich.)  48  N.  W.  Rep.  951,  49  N.  W.  Bep. 
874;  McGee  v.  Prooty.  0  Mete.  (Mass.)  547; 
Seald  V.  Davla,  11  Ousb.  818;  Peon  v.  Ed- 
wards, 50  Ala.  63;  Sutpheo  v.  Ouahman,  85 
HL  186;  Walker  v.  Douglas,  70  BL  446; 
Rand.  Oom.  Paper,  (2d  Ed.)  |  971;  Lawaon, 
Pres.  Elv.  Bule  75,  B.  And  a  note  coming 
Into  Hie  bands  of  tbe  n»ker,  after  payment, 
cannot  be  relssned  by  him  so  as  to  bind  a 
mantj,   HopUia  t.  FarweU,  32  N.  H.  426; 


Baatman  v.  Plumer,  Id.  2S8;  Lancey  v. 
COark,  64  N.  T.  209;  Gason  v.  Heath*  (Oa.) 
12  S.  B.  Bep.  678;  Brandt,  Snr.  <2d  Bd.) 
}  833.  mie  applicatloa  of  these  roles  to 
this  oaae  Is  evident  A  pledge  of  ooUat* 
eral  passes  to  the  pledgee  the  title  of  the 
thing  pledged,  (Jones,  Pledges,  S  0;)  and. 
to  make  a  valid  pledge,  the  pledgor  must 
have  the  tttle,  (Id.  fi  62;)  or  the  express 
or  Implied  authoilty  of  the  true  ovnier  of 
tbe  tttle,  (Id.  i  68.)  But  Harris  and  Whe^- 
er  never  had  any  ownership  of  this  note  as 
agalnat  Ihelr  sureties,  because  Uiey  could 
get  It  Into  their  possession,  so  that  they 
conld  In  their  ovrn  right  ctmtnd  it  or  pledge 
it  ft>r  their  debts,  in  no  poeidble  way,  whlc^ 
the  courts  would  not  eonotme  to  be  a  pay- 
ment unless  Ihe  suretlee  consented.  If  they 
could  ever  have  any  property  In  the  note 
they  could  sue  oa  it,  which  would  be  absurd. 
Tbe  face  of  the  note  showed  that  It  had  been 
negotiated,  for  It  was  payable  to  Stacy,  who 
had  Indoreed  tt,  so  that,  coming  in  that 
Shape  to  the  bank  from  the  hands  of  Har- 
ris and  Wheeler,  It  ban  Its  Invalidity  pat- 
ent in  every  Unei  But;  abore  all,  the  presi- 
dent of  the  bank  was  a  signer  oi  it  and 
knerw  tiie  drcumstanoes  ot  Itie  sorertyship, 
and  the  fact  of  ^e  issue  to  Macklntosb. 
and  his  knowledge  was  the  knowledge  of  the 
bank.  While  Harris  was  Its  preeidrat  the 
bank  oould  not  be  an  Innocent  holder  of  this 
paper,  ttoon^  any  transaotioD  in  which  he 
acted  for  It  The  fact  that  the  time  al- 
lowed ttie  note  tor  its  payment  had  not 
expired  made  no  difference  In  the  presump- 
tion  of  payment  arising  from  Harris  and 
Wheeler's  possessliHi  of  It  It  was  payable 
on  or  fo^re  January  1,  1886,  so  that  the| 
principals  woold  have  had  the  right  to  take 
It  up  at  any  time.  In  Stevens  v.  Hannan, 
supra,  the  note  was  of  the  same  kind. 

llterefore,  upmi  the  jfTOotB  as  they  stood 
at  the  dose  of  plaintiff's  ctuaa,  we  think  there 
should  have  been  a  nonsott;  but  inasmuch 
as  the  whole  case  Is  here,  and  the  greater 
part  of  the  briefs  of  both  sides  was  taken 
up  with  argument  ot  other  fee/turas  of  the 
case,  we  shall  advert  to  13iem  briefly.  The 
subsequent  proofs  oa  bath  sid«s  served  to 
bring  out  more  clearly,  and  to  make  it  oer^ 
tutn,  that  the  note  came  into  tbe  bank  De- 
cember 22,  1882.  MacklnboA,  according  to 
his  reoollectton  and  bis  booka,  had  It  until 
tbvC  d^;  and  on  that  day  Wheeler  gave 
blm  $5,064.50,  and  took  away  the  note. 
Mackhvboab  supposed  the  money  vras  given 
him  in  payment  of  It  Though  oontrary  to 
what  he  betierod  he  would  nsoaUy  have 
done,  he  ddd  not  stamp  or  mark  tt  "paid" 
when  he  surrend«^  It  £eatn>an  v.  Plum- 
er, and  Lonoey  t.  Olaife,  supra,  are  to  the 
point  that  a  transaction  of  this  sort  Is  pay- 
ment where  the  sureties  have  no  knowledge 
of  it  whethOT  the  principal  of  the  note  and 
the  subsequent  bolder  intended  ft  to  be  so 
or  not  The  holder  of  12m  note  has  Itie  rl|^ 
to  komr  wliait  Is  t»  be  done  wltli  taw  paper 
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«Uch  be  snrrendwed,  and  to  pranune^  If 
notiiiiig  Is  said,  tiiat  It  bas  been  paid,  so 
that  tbere  will  be  no  nsponalbUltr  on  bis 
part  Tt»  tendency  of  lbs  later  evidence, 
as  affectlnc  ttie  bank's  relati<«  to  flie  note, 
•waB,  it  anytbliv,  away  from  Its  tbecurj  tbat 
It  took.  Ibe  note  as  collateral,  and  suggested 
a  purchase  of  It  from  Mackintosh,  the  tak- 
ing of  &  new  note  from  Harris  and  Wheel- 
er being  bnt  a  fiction  to  oiable  It  to  oom- 
pl7  wlUi  tbe  national  banUng  law  limiting 
tiie  time  of  loans.  But  If  tbe  tiietHy  <^  a 
adlateral  security  be  dn^ped,  and  that  oi 
a  pordiaBe  be  adopted,  tbe  case  of  the  bank 
immediately  runs  foul  of  anather  well-set- 
tled rule*  Tlx.  tbat,  If  tbe  holder  of  a  prom- 
iBsory  note  extends  tfae  time  of  paymoit, 
Boretles  will  be  discharged.  Through  a  pe- 
riod of  at  least  three  years  after  the  mar 
totl^  of  the  note,  and  while  Leary  and  Yes- 
ler  were  Ignorant  tbat  the  bank  bad  the 
note,  and  again  after  tbey  knew  it,  Harris 
and  Wheeler  were  giving  renewal  notes  ev- 
ecy  six  months  for  fS,000  eacb,  and  intae- 
est  notes  In  addition,  none  of  whldi  were 
paid.  Now,  under  tfae  cbftnge  glvoi  by  the 
court,  the  jury  could  only  find  tbat  eadi  of 
these  renewal  and  Interest  notes  was  a  bind- 
ing eztMUl<m  of  tbe  time  for  payment  of 
llie  debt  wbldL  was  r^resented  by  all  tbe 
notes  together.  It  Is  possible  that,  as  tbe 
cbarge  was  worded,  tbe  Jury  may  have  coa- 
iddered  that  there  was  a  fine  line  of  dis- 
tlnctloa  between  an  eztenBion  of  one  note 
and  the  oOiet,  so  that  the  note  In  suit  was 
left  Intact,  no  renewal  note  haTlng  been  gir- 
ea  apedfloally  to  cover  It  as  a  note.  We  do 
not  beliere  tbe  ooort  below  meant  any  such 
thing.  If  It  had,  it  would  have  told  tbe  jury 
tbat  all  the  ren^fwal  and  interest  notes  were 
without  coDddemtlon,  and  void,  and  not  to 
be  considered  In  the  case. 

Wh«i  tbe  principal  and  surety  are  bound 
to  Ibe  creditor  by  a  note  or  other  negotiable 
Instrument,  If  tbe  creditcur  take  from  the 
IHincipal  a  new  note  or  WH  of  exchange  tor 
tbe  debt,  falling  due  after  the  p^od  when 
tbe  original  obligation  matures,  this  gener- 
ally amounts  to  an  exten^n  of  time,  and 
dlsdiarges  the  surety.  Brandt,  Sur.  f  863. 
There  are  many  cases  In  the  books  where  pe- 
culiar drcumsbances  bare  operated  to  avoid 
thin  rule,  but  we  do  not  find  any  such  dr- 
cumstancee  here.  Bach  renewal  note  was 
certainly  givMi  to  enable  Harris  and  Wheeler 
to  have  mote  time  to  pay,  and  was  a  valid 
ooo tract  for  an  extension,  which  would  have 
prevented  suft  on  the  original  note  for  that 
time;  for,  If  nothing  else,  there  was  a  higher 
rate  of  intnest  charged  on  both  the  renewal 
and  the  Interest  notes,  the  rate  being  1  per 
eent.  per  month  tm  these,  ss  sgalnst  10  per 
cent,  per  annom  on  the  original  note.  Ooun- 
for  respondent  here  seek  to  rtiape  the 
case  Into  ttafs  frnin,  viz.:  That  it  was  the 
oiginal  understanding  of  all  parties  that, 
notwithstanding  that  this  note  was  made 
pajMa  to  BtacT*  and  vres  to  be  held 


Mackintosh,  the  latter  was  to  reoci 
money  in  60  days,  and  the  note  was  ti 
tbe  bank  as  soon  as  It  should  be  orgi 
To  sustain  this  theory,  tbere  is  the  fiu 
it  was  payable  "at  First  Natitma] 
of  Seattle^  that  it  was  not  doe  in 
than  three  years;  and  tbat  MacUntosl 
fled  that  he  was  to  have  Us  money 
days,  or  a  bonus  ot  $100.  And  it  n 
said  ttiat  tbe  atmosphere  of  the  case 
dose  rathw  Indicated  tbat  tbe  bank  v 
pected  to  furnish  the  money  to  pay  1 
tosh  bis  $6XN>0.  Bnt  It  nowhere  ap 
that  tbe  bank,  or  Its  tben  agent.  O.  ^ 
ris,  was  stipulating  for  the  names  oi 
sureties  as  a  condition  precedent  to 
vandng  tb»  moaej.  It  vnw  Uacklntix 
said  that  be  would  not  have  taken  tt 
of  Harris  and  Wheeier  wfttaont  secnrii 
It  was  fur  bis  benefit  tbat  sureties  we 
cured.  But  conoedbig  It  to  be  tba  pro 
lutlon  tbat  these  sureties  signed  wl 
distinct  understanding  that  tfae  bank 
take  tbe  note,  and  tbat  Wbeder's  act 
faig  ttie  money  out  ot  tbe  bank,  and  re 
the  note  tnat  Madrintosb  in  exchange 
was  as  agent  for  fbe  bank,  it  vrould  tt 
low  tbat  ttie  bank  oimed  the  note^  a 
rule  as  to  extensions  would  apply  wit 
greater  force  than  before.  An  Ibis 
ever.  Is  to  be  Inferred,  If  at  all.  fro 
or  three  drcumstances,  and  against 
reet  testtmtmy  of  witnesses;  and, 
weighed  in  the  balance  against  tbe  ei 
which  the  bank  furnishes  throng  Its 
and  its  ftKmer  president  and  other  < 
that  H  always  treated  tbe  note  as  a  m< 
lateral,  it  amonnto  to  notblng.  And 
condnde  that  as,  when  the  {Aalntlfr 
the  nonsuit  sboifid  have  been  grantc 
the  snluecpiMit  {Hroceedln^B  not  Imi 
any  way  d^nrtved  the  app^lants  ot  th 
to  that  disposition  of  ttie  case^  tbe  d 
should  now  be  fliat  tbe  Judgment 
versed,  and  the  cause  remanded  for  1 
try  of  a  nonsuit.  8o  Mdered. 

DUNBAR,  a  J.,  and  A2n>BBS  and  & 
JJ.,  concur. 

HOTT,  J.,  <dlssaitlns.)  I  am  nni 
agree  with  ttie  conduskm  to  whtdi  t: 
jorMy  of  tbe  court  have  arrived  In  thl 
In  my  o^^oa,  the  ti^tlmony  and  tbe  < 
stances  surrounding  the  transaction  u 
sistent  with  but  one  view  as  to  tbe  p 
for  which  the  note  in  CMitroversy  was 
and  tbait  was  the  securing  to  tbe  reep 
the  repayment  of  the  sum  of  $5,000, 
advanced  by  It  as  the  cash  payment  to 
intoeh  on  tbe  purchase  of  his  abstract 
having  been  the  purpose  tor  wbldi 
was  executed,  It  senns  dear  Ibat  I 
never  received  by  said  Mai&lntosh  as 
Ity  for  such  cash  payment  in  such  s 
ner  tliat  he  became  the  owner  of  tbt 
His  b<ddli«  ot  the  note  was.  In  my  o| 
cmly  a  temporary  expedient;  pendln 
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completlMi  of  tba  oriBalantloii  of  the  r» 
spcmdent.  tor  vfaow  nw  the  note  was  origiii- 
•117  made,  and  that  It  was  the  nnderstandlng 
of  all  the  parties  interested  In  the  note  that 
It  should  pass  to  the  respondent  as  secmltr 
tor  the  $5,000  which  was  to  be  paid  to  Mack- 
intosh as  soon  as  It  was  wo  organised  that  It 
could  famish  the  money.  That  racfa  waa  the 
nature  ot  the  transaction  la,  pertiaps,  not 
Shown  by  any  direct  postdTe  proof  to  that 
effect,  but  die  drcomstanees,  taken  separate- 
ly and  togethert^are  so  coDSlatent  with  this 
construction  of  the  tranBactlon,  and  so  In- 
consistent with  any  other  conatmcttna,  that 
my  nrind  Is  sattsfled.  There  Is  no  reastm 
whaterer  shown  why  this  note  was  drawn 
for  the  time  tiurt  It  was  which  Is  couristoit 
wlttL  any  other  Aeory,  nor  Is  there  any  other 
thewy  which  wHI  account  tor  the  fact  that 
tt  was  made  payable  at  the  First  National 
ISank.  If  the  underatandlnc  at  the  time  It 
mn  executed  was  that  It  was  to  go  to  Ma<^< 
Intosh  as  bis  propwty,  there  would  hare  been 
every  reas(Hi  why  It  should  have  been  made 
payalile  at  bis  banking  house,  and  none  what- 
erer for  Its  being  made  payable  at  the  bank< 
ing  boose  ot  the  respcmdent  Besides,  the 
«iti7  in  the  books  of  Mackintosh,  and  the 
memorandum  made  by  him  oa  the  back  of 
the  note,  are  inconsistent  with  the  thewy 
that  he  had  taken  the  note  In  tlie  ordinary 
course  of  bnslneaa,  and  as  Us  property,  bat 
are  entirely  oonafstent  with  the  ^eory  above 
suggested,  that  It  was  left  with  him  until  the 
resimndcDt  was  In  a  condition  to  advance  the 
money,  and  receive  the  note  as  security 
therefor.  In  accordance  vrith  the  original  un- 
dersDandlng  between  George  W.  Harris  and 
the  other  makers  of  the  notei  If  the  above 
correctly  Interprets  the  original  transaction, 
It  must  follow  that,  when  the  note  came  Into 
the  poesesi^a  ot  the  respondent.  It  became 
Its  property,  for  die  purpose  of  securing  to 
It  the  payment  of  the  amount  therdn  named 
the  makers,  and,  if  this  was  so,  there  is 
only  one  reasonable  Interpretation  as  to  the 
lUitDre  of  the  transaction  by  whlcb  the  first 
note  of  Whe^er  and  Harris  to  the  respond- 
«it  was  made,  and  that  Is  that  it  was 
so  made  simply  for  die  purpose  of  enabling 
die  bank  to  make  a  better  showing  as  to  the 
nature  of  the  paper  whlcb  It  held  so  far  as 
the  time  of  payment  was  concerned.  There 
would  be  no  reason  whatever  In  Ite  being 
mnde  as  collateral  security  to  the  other  note, 
for  the  reason  that  both  of  the  makers  there- 
of were  already  bound  to  the  bank  by  their 
slgnatmres  to  the  original  note;  nor  would 
there  be  any  reason  for  Its  being  made  as 
die  principal  note  evldmctng  the  debt,  for 
the  same  reason,  and  tar  the  farther  reasm 
that  It  would  not  be  business  for  the  bank, 
having  security  for  sucb  debt  in  die  shape  of 
the  rignatures  of  five  pmons  to  a  note^  to 
take  another,  signed  by  only  two  of  the  per^ 
scHis  BO  signing  the  principal  note,  and  hold 
sucii  principal  note  as  apteral  thereto.  If 
such  was  the  nature  of  the  transact!  on  when 


the  fliBt  note  of  Wheder  and  Hnrrla  was 
executed  to  the  bank,  It  Is  but  reasonable  to 
suppose  that  aU  the  notes  executed  in  re- 
newal thereof  were  of  the  same  nature,  and 
that  none  ot  them  at  any  time  tiecame  die 
principal  uecmltj  tot  the  debt,  or  in  any 
manner  represented  the  same.  It  follows 
tliat  the  course  of  deaUug  In  reladon  thereto 
was  purely  a  matter  of  convenience  as  be- 
tween the  respondent  and  said  Wheeler  and 
Harris,  and  that  the  debt,  or  principal  note 
held  as  security  therefor,  was  In  no  manner 
affected  by  sndi  transactions.  With  dUs 
view  ot  the  facts,  dw  Instrndtfons  ot  tb» 
court  to  the  jury  were  substantially  correct, 
and  its  findings  amply  warranted  by  dw 
proofb.  and.  In  my  opinion,  the  Judgnuot 
rendered  thereon  should  be  affirmed. 


OARRAHWR  st  aL  v.  BBLL  at  aL* 
(Bapnme  Oonrt  of  Wathtngtoa.   Xnly  28, 

1808.) 

LunniKD  AMD  TsHAHT— Fxovinow  nr  Lusi  worn 
FoRrsiTtntB— Waivsb. 
A  lease  provided  for  the  areetion  of 
buildings  on  the  leased  premises  by  the  lesse^ 
and  for  re^try  If  rent  shonld  remain  due  and 
unpaid  for  10  days.  The  lessee  erected  a  bnild* 
Ing,  and  the  contractor  foreclosed  a  lien  thor^ 
on.  While  the  salt  was  pending  the  parties 
agreed  that  if  the  lessor  would  not  serve  no- 
tice on  the  lessee's  tenants  to  Quit  nntil  the  salt 
was  ended,  and  would  make  no  extra  charge 
tor  effecting  the  cent  trotn  such  tttiants,  be 
mi^t  ccdlect  such  rent  and  apply  to  the  gronnd 
rent  due  him  from  the  lessee^  under  such 
agreement  the  lessor  applied  the  rent  upon  the 
amounts  first  falling  due  them  from  the  lessee, 
the  amonnt  collected  being  less  than  that  doe 
the  lessor  daring  such  times.  BM,  that  die 
lessor  did  not  wuve  his  ridit  to  have  the  lease 
f<H*feited  for  nwipayment  By  continaing  to  col- 
lect rent  uader  sucn  agreement  after  service  of 
notice  to  pay  or  vacate;  it  appearing  that  the 
amounts  so  coUeeted  were  iqy^led  upon  prior 
iDStallmentBL 

Appeal  from  siQierior  court,  Kfaic  eoanlr; 
Richard  Osbom,  Judge. 

Action  by  Mortimer  M.  CSarraher  and  odk* 
era  against  Jobn  B.  BeU  and  others,  lliero 
was  judgment  for  plalntlfb,  and  defendantg 
^ppeaL  Affirmed. 

Michael  Phillips,  for  appdiants.  W.  P. 
McKtwain,  for  respondents. 

SCOTT,  J.  This  Is  an  action  of  fwctble 
detainer,  In  which  It  Is  sought  to  obtain  a 
Judgment  of  forfdture  of  the  lease  ff>r  noor 
payment  of  rent,  a  Judgment  tor  rent  due, 
and  for  restltutiMi  of  the  demised  premises. 
The  plaintiffs  obtained  the  r^ef  prayed  for, 
and  the  defoidants  appealed. 

A  great  many  queetims  are  discussed  In 
the  brief  of  appellants,  only  one  of  which 
was  presented  upcm  the  wal  argument  of  the 
cause,  and,  although  the  others  were  noc 
expressly  waived,  we  think  the  question 
urged  at  the  hearing  Is  the  only  one  whlcb 
raoAim  attentloi,  and  dii*  ittatm  to  an  a^ 


'Rehearing  denied. 
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leged  tralTCr  of  tbe  forfoitikre  claimed.  The 
piroperty  leased  li  a  certain  lot  In  the  <Aty 
of  Seattle.  A  part  of  it  was  leased  at  one 
time  and  the  remainder  at  anotlier,  both 
leases  to  ooatlnae  to  June  18,  1904,  nnlesa 
terminated  before  then.  The  rent  tot  the 
entire  lot  was  $300  per  month,  and  was  pay- 
able In  monthly  installmeiita  The  leasee 
provided  for  the  erection  of  bolldlnsa  npon 
the  premises  by  the  leBSee^  and  provided 
ft>r  a  re-entry  In  case  any  rent  should  re- 
main due  and  uj^;>aid  for  10  daors.  A  buUd- 
1ns  was  erected  by  the  lessee  npon  a  part 
of  said  lot,  and  a  salt  was  subsequently 
brought  by  the  contractor  to  foreclose  a  lien 
thereon  therefor.  Said  lien  was  foreclosed, 
and  the  suit  terminated.  The  records  of 
that  proceeding  are  not  here,  wtth  the  at- 
ceptlon  of  the  f (lowing  stipulation:  "It  Is 
hereby  stipulated  by  and  between  the  parties 
of  this  action  that  if  the  lessors  of  Ml(^a^ 
Phillips,  Garraher  and  McBlwaln.  drop  their 
motion  to  set  aside  a  certain  stlpnlatlon 
wherein  they  agree  to  not  senre  notice  on 
the  tenants  of  Micha^  Phillips  to  quit  dur- 
ing the  pendency  of  the  above  action,  that 
the  recetver,  James  F.  McEIroy,  appointed 
In  the  above  afrtlon,  shall  be  discharged,  and 
that  all  rraits  and  Income  from  said  property 
shaU  be  effected  by  said  Oarraher  &  Hc- 
Elwaln,  and  shall  be  applied  to  the  ground 
rent  due  said  Garraher  and  McBlwaln  under 
the  leases  to  Mldiad  Phillips,  said  Garraher 
and  McMwaln  agreeing  to  Cfdlect  said  r^t 
without  extra  charge,  and  to  account  for 
the  same  when  said  suit  Is  terminated." 
Under  this  stipulation  rent  was  continually 
collected  by  the  plaintiffs  In  this  action  of 
the  various  subtoiants,  and  applied  upon  the 
amounts  due  them  from  the  defendants  first 
falling  due.  The  amonnt  so  c<^ected  was 
much  lees  than  &e  rent  due  them  from  the 
defendants  during  said  timea  Numerous 
notices  demanding  payment  of  the  install- 
ments of  rent  subsequently  falling  due,  upon 
whidi  no  payment*  had  been  made,  or  a 
vacation  of  the  premises,'  wwe  served  by 
the  plainUOs  upon  the  defendants,  and,  the 
defendants  f^ng  to  comjjAy  therewith,  this 
suit  was  Instituted.  At  that  time  a  large 
number  of  these  Installments  were  unpaid, 
and  the  sum  due  thereon,  as  fonnd  by  the 
Jury,  amounted  to  $4,210.  It  is  contended 
by  the  appdlants  that  the  respondents,  in 
conseqn^ce  of  continuing  to  collect  reata 
under  the  stlpulatl(m  aft»r  service  of  the 
notices  to  pay  or  vacate,  waived  their  Ti^t 
to  have  the  lease  terminated  for  nonpay- 
ment It  appears  that  the  amounts  so  col- 
lected were  applied  uptm  prior  Installmenta, 
and  we  are  of  the  opinion  that  the  omduct 
of  the  plaintiff  In  the  premises  did  not 
operate  as  a  waiver  of  their  rl^t  to  have 
the  lease  forfeited  for  a  failure  to  pay  the 
subsequent  Installments.  It  is  not  evident 
that  there  was  any  Intention  to  waive  such 
right;  in  fact,  flie  contrary  fairly  appears. 
^Hm  expense  of  having  the  rent  from  the  sub- 


tenants oolleeted  by  the  receiver  I 
former  salt  amounted  to  a  oon^deraldi 
and  to  save  this  the  ic^oodHits  agr 
collect  the  same.  The  rent  f^  doe  1 
spondents  from  the  appellants  In  I 
ments,  and  they  were  entitled  to  eadi  I 
mcnt  as  it  fell  due.  Eadi  one  was 
arate,  several,  and  distinct  claim,  upon 
•  foif eltnre  could  be  foonded  f<^  a 
to  pay.  It  would  be  an,  unjustifiable 
ship  upon  a  landlwd  to  hold  that  he 
not  accept  or  coUect  poymkit  otf  a  pi 
stallment  vritiiout  waiving  his  remc 
obtaining  a  reetdtutioa  of  the  premis 
a  failure  to  p^  subsequent  ones,  even  i 
were  due  at  the  time  suidi  paymente 
obtained.  To  have  the  effect  <^  a  ' 
the  payment  must  be  upon  the  rent 
ing  after  the  forfeiture  npon  whlcfa  t 
tlon  la  founded.  Hunter  v.  Ostethoc 
Barb.  33;  Jackson  v.  Allen,  8  Oow 
Bleecker  v.  Smith,  13  Wend.  530;  Bit 
V.  Bartley,  Buslx  Law,  418;  Aleaani 
Hodges,  41  Mlcb.  691.  S  N.  W.  Be| 
Judgment  affirmed. 

DUMBAR,  a  J.,  and  ANDBB8;  81 
and  HOYT,  JJ.,  omctir. 


TmmsroN  aouxm  v.  aoAiomt 

BAMS  V.  BAUEBB  et  aL 

(Supreme  Oonrt  of  WashingtML  Jul] 

1898.) 

Costs— Duwssu  or  Acnon  ox  Kxru 
Statct^ 
When  an  action  Is  dismissed 
trial  because  of  the  repeal  of  the  statute 
which  It  was  brcHiicht.  def»idant  is  not  c 
to  costs,  tboafA  Oode  Proc.  f  827,  n 
that,  'in  all  cases  wher«  awts  and  oIi 
ments  are  not  allowed  to  the  pliUullff,  1 
feodaiit  shall  be  entitled  to  have  judgui 
his  favor  fcs-  the  same." 

Appeal  from  superior  court,  ThontcM 
ty;  Mason  Irwin,  Judga 

Aotlxm  by  the  county  of  ThorstoA  i 
George  B.  Soammel  and  othera.  Fi 
Jndj^ment  nwaidlng  costs  to  defendant 
dismissal  oC  aetlon,  plalntllf  a^pcadi 
filmed. 

Action  by  the  same  pTnl«itlff  agsin 
8.  Beebe  and  others.  Prom  a  Jnd 
avrardlng  costs  to  defeidants  on  a  As 
of  ttie  aotlxMi,  plaintifr  appeals.  Afflm 

Milo  A.  Root,  for  appellant  John  C 
ber,  PhlL  SlcUlman,  W.  I.  Agnew,  and 

Hobtnflon,  for  respondents. 

ANDERS,  J.  These  actions  were  bi 
by  the  county,  under  the  revoine  act  ol 
for  the  purpose  ot  having  the  reglsten 
paid  taxes  on  certain  real  estate  des 
In  the  oomplalnt  dedared  a  lien  fiiec«ai 
the  iNToperty  soU  to  satl^  Kun 
answer  was  filed  in  one  of  ^e  oasei 
a  general  demurrer  In  the  other,  but  ] 
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trial  or  dsdikm        Uhd  In  either  com  the 
1.     law  upon  wMcfa  tbe  proeeedingB  -were  baaed 
WM  repealed  act  of  March  IB,  1893, 

vUflb  made  no  reference  to  pendtng  ease^ 
and  DO  itroTlaloo  whatever  with  respect  tbere- 
t&  Tbe  titel  Judge,  at  tlie  Isetance  of  tbe 
oomty  attomey,  diamlased  the  actions  on 
the  gnnmd  lhat  the  coort  no  longer  had  Jarfs* 
aictkMi  to  proceed,  and  at  the  aame  tim* 
rflnd«ed  iudgmont  tn  favor  of  tbe  defenOant* 
tn  each  case  for  eoets,  including  the  atatutocy 
attorney  feew  The  appeUant  alleges  that  the 
Jndgmmt  for  ooeti  to  Told  for  the  reaaoa 
that  the  oonrt  had  no  aathority  or  jorladic* 
tkn  to  tm&ar  It  a»4  we  are  IneUnad  to  tte 
same  opinion.  WhUe  the  decUdoDS  of  the 
oonrti  upon  thto  qiMatlctt  are  not  enttrdy 
barmoBloDs,  we  think  the  decided  weight 
of  authority  la  In  faror  of  the  rule  that, 
where  an  action  Is  dtamlased  for  want  of 
jnrisdtattHi.  ao  ooste  «ui  be  awarded  to 
either  party  imlcw  eiiveaaly  antborlaed 
etatutBL  The  deetaioua  adopting  thia  rale 
pnoaed  Qpcn  the  -Owory,  vliidh  to  oertalnlr 
not  witbcmt  reoaon.  that  the  court  in  mA 
caaea  haa  no  mora  avthori^  to  render  joOg- 
ment  tbr  oosts  than  for  reUet  The  supreme 
coifft  ot  fbe  Uidted  States  has  many  timea 
annoonoed  the  doctrine  that,  wb«o  a  canse 
to  dlwiliHiwl  ftnr  want  of  jnrtsnotlon,  iioHUng 
fnrthv  can  be  done  wttb  rafbnmce  thereto. 
Inglee  t.  Ooolldge,  X  Wheat  363;  Melver  t. 
Watflea,  9  Wheat  esO;  Binder  t.  Graham, 
IS  How.  002;  Homthal  OoUector,  9  WalL 
S80.  In  fhct;  the  nde  seams  to  be  nnlform 
In  tbe  fedend  oonrtSL  Fwtlaige  t.  Elrt^.  20 
Fed.  Rep.  898.  And  to  the  same  effOct  are 
tlie  fonowbig  oases:  Bortela  t.  Ho^,  S  Oolo. 
270;  Norton  t.  MtsLeaiy,  8  Ohio  St  SOS; 
Walker  Snowden,  1  Swan,  198;  Dertim  t. 
Boyd,  21  Aik.  264;  Maaange  v.  Slooom,  23 
Ala.  6e9;  Bake  t.  Jackson,  22  Ohio  St  270; 
HnmlstoD  t.  Ballard.  68  BaxtK  9;  and  many 
more  12iat  mlgbt  1»e  dted.  Bnt  w»  do  not 
wish  to  be  imdeistood  as  deciding  that  we 
wooM  feel  boond  to  follow  the  rale  above 
stated  In  all  eases,  wlthoat  ezceptkm,  for 
our  statute  prorldea  that  the  preralllng  par- 
ty ahall  be  mtltled  to  his  costs  and  dtabme- 
menta,  and  eases  ndght  arise  wtaere  a  dls- 
mfasal  fbr  want  of  Jnrladletion  might  be 
proper,  and  where  the  staitnte  would  be  ap- 
pllcable,  and  would,  of  coarse,  be  decbdn. 
Bnt  this  statute  (seotUm  'Sat,  Oodo  Proc.) 
has  no  application  to  this  oasa  When  the 
law  was  repealed  upon  whltA  the  aotfon  was 
founded,  neither  party  had  ••preralled,''  for 
tbe  reason  that  no  matto-,  either  of  law  or 
Itect,  hftd  beok  determined.  If  either  could 
be  said  to  be  the  prevail  tng  party,  It  would, 
In  this  Instance,  be  the  plalntUf,  at  whose 
■ossesticm.  or  upon  whose  motion,  the  actloo 
was  dtsmlsKd.  That  the  repeal  of  an  aot 
vpoD.  whtdi  a  pmBtag  aollon  Is  ftmnded  to 
a  oomplets  bar  to  all  fkuther  ppoceedlngs 
is  a  qnefiHon  upon  whlcb  we  have  observed 
no  eonlUet  In  Ute  anthwltles.  Butler  t. 
Padtmr,  t  HUl,  904;  Hunt      Jennings,  6 


Bladtf.  195;  Saoo  T.  Gamer.  M  lf«;  14. 
But  It  Is  suggested  by  the  learned  ooonsd 
for  the  req>aiuluita  that  the  defendants  (re> 
spondentB  here)  were  entitled  to  their  costs 
under  the  provlalons  of  aeodon  827  of  tbe 
Code^  i^ttk  to  as  foUowa:  "In  all  cases 
wlMEe  costo  and  dit/bmnvamta  are  not  al- 
lowed to  the  plaintiff,  the  defendant  shall 
be  entitled  to  faaTo  Judgment  tn  hto  fSror 
for  the  sama**  We  think,  however,  that  tZda 
section  most  be  held  not  to  apply  to  cases 
wtaere  neUhw  par^  to  entitled  to  costa,  but 
only  to  those  cases  where  oosts  must  be 
awarded  to  one  party  or  the  other.  In  or- 
dinary cases,  If  the  plalndff  to  not  the  pre- 
raUinf  party,  nor  ntltled  to  oosto^ln  any 
event,  then  the  defendant  Is  entitled  to  Jodg- 
ment  for  ths  sama  Judgmsnt  wnnad. 

DUNBAB,  C.  J.,  and  HOXT,  BOOIX,  and 
STUJas,  JJ^  eonosr. 


GIBAUiyr  T.  A  P.  HOTAUNG  00.  OF 
FUOHT  BOUND  et  aL 

(Soprftm*  OoQit  of  Washingtan.    Jalr  27, 
1698.) 

VaAUDOMNT  CojrvBTA:rcBB  —  AsTAiroKMaira  — 
EsTorrBL— What  OwcawroTie. 
L  Where  a  peraon  fomUMS  her  aon-in-law 

mooey  with  which  to  porehase  land,  and  he, 
without  her  knowledge,  takes  the  title  in  hli 
own  name,  each  money,  as  between  hvr  and  his 
rabaeqaent  creditors,  will  not  be  considered  as 
as  advancement  to  mm.  In  the  abssee  ot  bad 
faith  cm  h&e  part,  or  d  any  intention  that  it 
should  be  an  adTsncement  or  that  he  should 
deal  with  it  otherwise  than  as  hte  nsonejr. 

2.  The  bare  fact  that  the  membMs  of  a 
firm  hold  the  record  title  to  land  which  belongs 
to  another,  while  such  firm  is  engaged  in  hutu- 
ness,  does  not  eatop  the  true  owner  from  daim- 
iog  It  aa  agalaat  the  firm's  (xedltors,  wtisn  it 
does  not  upear  that  the  creditors  had  'anj 
knowledge  that  either  member  of  the  flrm  ever 
held  snch  title,  at  anv  time  before  execatlon 
was  issDcd  on  tkeh:  Jadgment  against  ttae  firm. 

Appeal  from  snperior  court,  Skagit  coonty; 
Henry  McBride,  Judga 

Action  by  Bma  E.  Gliaolt  against  -Qie  A. 
P.  Hotallng  Company  of  Puget  Sound  and 
others  to  enjoin  the  sale  of  certain  real  es- 
taite  on  executioD  issued  on  a  Judgment  In 
favor  ot  defendants,  and  against  O.  T. 
Frechertte  and  B.  Glrault,  plaintlfTs  hus- 
band. BVom  a  Judgment  and  decree  In 
▼or  of  ptoinUff,  defendanto  q^peaL  Af- 
ilrmed. 

IfiUlon  ft  Honscr,  for  vptitonta  Vtab- 
bM^  Blder  *  Bssdln.  far  nnvondent 

BOOTT,  J.  TbB  ravondent  bniai^  aa  ac- 
Iton  agataiat  Hw  ^peUsnto  to  emote  them 
ftom  wOUng  the  north  half  oC  ths  oovtfa 
hslf  of  lotol  and  2,  In  Uo^  84,  to  the  dty 
of  AnaoorteS)  and  a  decree  was  rendered  In 
her  favor.  'Oa  veipondant  was  formerly 
Him.  lie  Boactaer.  and  Raided  at  Walla  Wal- 
la, In  Ihto  state,  where  her  former  huiiiand 
had  bean  engaged  in  the  aaleoa  and  Uqusr 
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Imsbiem  After  Mr.  Le  Bouctaer's  death, 
tte  resiMmdent'a  •on-ln-faw.  O.  T.  Fxediett^ 
ran  the  bmlneaa  awhile  for  her.  In  Sep- 
tember, 1890,  he  ooodnded  to  go  to  Ana- 
eortea  and  locate  there,  bat  had  no  mooe^. 
Respondent  TvUbed  to  be  near  her  dsuigh- 
ter,  who  waa  an  <mly  child,  and  expressed 
her  wllUngneaB  to  buy  a  lot  and  wect  a 
bnUdfaig  theram  at  Anaocvtes,  ttie  npper  i»art 
of  which  dumld  be  occupied  respondent 
wltai  her  dangjiter  and  a(m-ln-l&w  aa  their 
hran^  and  the  lower  part  of  whldi  might 
be  used  the  aon-in-I&w  for  a  bodneaa 
hoQse,  If  be  so  desired,  reepoDdent  Intend- 
ing to  start  him  In  some  suitable  bnsinesB. 
Sbs  aoe«dln^  gare  Frechetbe  fSOO  wHh 
which  to  go  to  Anocortes,  so  that  he  mVit 
have  nxHi^  enon^  for  his  ^^enses,  and 
might  have  at  least  the  snm  of  9200  to  pay 
as  a  deposit  oa  the  purchase  of  &  lot  If  he 
found  one  that  salted  him.  Frechette  wait 
to  Anaoozles,  and  bon^t  Hbo  north  half  of 
■aid  lots  1  and  2,  and  paid  thereon  (200, 
and  respondent  sent  him  91300  more  wMh 
which  to  complete  the  imrchase.  He  took 
the  deed  thereAw  In  Ua  own  nameu  Sabse- 
qooitly,  the  re^Kmdent  famished  Frediette 
with  moner  with  wtlcfa  ba  built  two  boai- 
ness  honeea  <m  the  lastdescribed  tract  nie 
respcmdent  mored  to  Anacc^tee,  and  took 
pflSBWlon  oC  one  of  aiUd  buildings,  whldi 
was  ritnated  cm  the  north  half  of  tiie  tract 
last  described,  the  sale  of  which  ihe  sought 
to  enjoin  In  said  aoUosi,  and  ahe  has  ever 
since  occnpled  this  building  aa  a  home,  and 
was  In  actual  possosnion  thereof  at  the  time 
of  trial,  her  son-in-law  and  daughter  baring 
removed  therefrotn.  This  Is  the  building 
first  coostruoted.  The  other  building  was 
eraeted  on  the  soirih  half  of  the  traot  pur* 
diased.  It  does  not  Kppmr  tiiat  B^ncbeMe 
had  any  authority  from  the  respondent  to 
tske  the  deed  to  said  land  In  his  own  nam^ 
or  that  ahe  knew  he  had  done  so  nntil  some 
time  -thereafter.  After  moving  to  Anacor- 
tea  -ttte  respondent  married  a  Mr.  Glrault, 
and  Frechette  and  Olmnlt  entei«d  Into  a 
copartnership  In  the  grocery  and  Uqnor  bntf- 
ness,  cazTTing  on  the  grocery  business  In  the 
■tornoom  on  the  premises  In  oontroversy, 
and  carrying  on  a  wholesale  liquor  bostness, 
with  a  salom  attadied.  In  the  other  build- 
ing «L  the  south  half  of  the  tract  purchased. 
After  tbe  marriage  of  tiie  respondent  with 
GHmult,  Frechette  and  wife  voluntarily  con- 
veyed the  north  half  of  tbe  tract  purchased 
to  Mr.  Olrault  lAe  copsrtnershlp  between 
Olranlt  and  Frechette  contlaued  from  the 
latter  part  of  January  until  the  15th  day  ot 
July,  1881,  on  which  lastnomed  date  Olr- 
anlt withdrew  from  the  Arm,  and  tamed 
over  all  of  his  interest  therein  to  Frechette, 
who  agreed  to  pay  all  the  Indebtedness  of 
the  firm,  and  frave  Olrault  a  mortgage  on  the 
stock  of  goods  and  property  of  the  firm, 
and  upon  the  south  half  of  the  tract  of  land 
purchssed  aa  afcvesald,  to  secure  the  per* 
fonnance  ot  sndt  agreemcait   At  the  time 


of  the  dissolnUoa  of  nld  flrm  It 
from  the  testhnooy  that  the  firm  wai 
ed  In  the  sum  ot  $4,000;  and  that  ti 
ot  goods  on  hand  was  worth  ?4,000,  i 
there  were  other  flrm  assets,  coDsistii 
counts  due  the  firm,  amounting  to 
and  bills  receivable  for  $1,100,  and  i 
ness  bouse  and  lot  whereon  tbe  bosli 
conducted,  b^ng  the  south  half  of  1 
purtdiased  aa  aforesaid,  wbtA,  thi 
some  testimony  to  show,  was  worth 
of  ^,000.  In  the  mimtfa  of  Ansoat  fi 
the  dissolution  of  the  oopartnenUp, 
conveyed  the  property  in  controv€ 
north  half  of  the  tract  pardiaaed-4o : 
ent  Bom  thereafter  appeUanta  Bioi 
Co.  commenced  suit  and  obtained  Ji 
against  Frechette  and  Olrault  for  Uqi 
nlshed  them  while  they  were  In  par 
In  the  saloon  buatneaa,  and  caused 
cntlon  to  Issue  and  to  be  levied  u 
wImIa  of  the  tract  of  land  purchai 
were  proceeding  to  sdl  the  same  un 
execution  until  restrained  from  ad 
north  half  of  said  tract,  which  had  b 
veyed  to  the  respondent  aa  aforeaa 
fact  that  respondent  had  furnished  1 
ey  for  the  purchase  ot  the  whole  of  ■ 
of  land  and  for  the  erection  of  both  I 
la  not  controrwted;  bat  appella&ts 
that  the  drcomstances  under  which  1 
ey  was  paid  make  It,  In  vSwt,  an  i 
ment  to  the  sm-tn-law,  and,  fnrt! 
that  aa  the  legal  titie  to  the  fm^erQ 
lowed  to  remain  In  Glranlt,  the  reap 
Busband,  during  tbe  exlateoce  of  the 
shlpt  the  respondent  Is  estopped  fTon 
up  her  ownership  as  against  the  rec 
as  it  existed  during  the  period  In  w 
goods  were  sold  by  appelant  to  the  t 

As  to  the  first  proposition,  there  is 
in  tbe  recwd  to  show  that  the  reapoi 
tended  said  money  aa  an  advancemej 
8(m-ln-law.  or  that  she  Intoided  1m 
deal  with  it  In  any  other  way  thai 
money,  and  there  Is  nothing  to  show 
tfaff  Frechette  or  his  wife  at  say  ti 
claimed  that  it  was  an  advancement 
they  eres  claimed  any  Interest  In  t 
arty  in  oMttrororay.  There  Is  no  fn 
In  the  testimony  to  chsrge  the  reg 
with  any  bad  faith  in  the  ^mlses. 
not  shown  that  she  had  any  knowle* 
either  Frechette  or  the  firm  woe  ind 
the  time  the  legal  title  to  the  tract 
ti«i  waa  conveyed  to  her  1^  Glranlt 
furtha-  appears  that,  at  the  time  the 
ship  was  dl8B(rived,  Frechette  had 
enough  In  his  hands  to  mote  than  i>a: 
debtedness  of  the  flrm. 

As  to  the  second  proposition,  fi 
nothing  upon  which  an  estoppel 
founded,  fw  It  does  not  appear  tha 
Frechette,  Olrault,  or  the  resptnade 
represented  that  the  firm,  or  either 
of  the  flrm,  owned  the  tract  of  land 
tion,  or  had  any  Interest  tiiertin. 
lanto*  contentiMi  la  foonded  open  t 
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fact  tbat  the  legal  title  ti>  this  ^nper^  was 
In  Frectaette  and  Oiranlt  Bubeeqaentl^,  as 
afiwesald,  and  was  of  record;  bnt  It  la  not 
sbown,  nor  was  there  any  attempt  to  show, 
that  appdlants  had  any  knowledge  that  el- 
tbo*  Girault  or  Frechette  hdd,  or  had  ever 
hdd,  the  title  to  said  iH^erty  at  the  time 
tb9  IndeMedness  was  contraiited.  or  snbse- 
quently,  prior  to  the  issue  of  the  execution 
afcresaid. 

Upon  this  state  of  facta  It  seems  to  os  that 
the  Jodgmait  of  the  snperlor  court  was  nn- 
qneatlonably  rt^^  and  tt  Is  affirmed. 

DUNBAB,  a  X.  and  ANDBRS,  BTILIIS, 
and  HOYT,  JJ^  eoncnr. 


WBBEB  T.  TANOT. 
(Sopreme  Court  of  WasUngton.    July  27, 
1S83.) 

▲onon  OR  Fomev  JuMimrr— Lmltb  or  Coubt 

— ImOLTBXOT—  DnCHAMI  AS  A  BaB  —  LOUTA- 

tioMS  or  Acnom. 

1.  Hie  WlBconain  itatote  prorldiog  that 
**iio  action  shall  be  broufrbt  oa  a  Judgment  ren- 
dered in  aor  court  of  this  state.  *  *  *  be> 
tween  the  same  parties  wlthoat  leare  of  court," 
does  not  merent  bringing  an  action  In  a  court 
of  WaehlngbHi  on  a  iudgmmt  rendered  la  Wis- 
c<m8ln  without  such  leave. 

2.  A  dlBcharge  In  InsoWency,  In  Wiscon- 
sin, of  a  dtiz«i  of  that  state,  does  not  pnrent 
a  cftfzeu  of  another  state,  who  was  not  a  party 
to  the  ineolvencr  proceedines,  from  brindng 
mn  action  in  a  court  of  Wawingbm  on  a  wls- 
oonsin  judgment  obtained  prior  to  the  dls- 
cbaree. 

3.  Oode  Proa  {  123,  proriding  that,  If  a 
cause  of  action  accrues  against  any  persoa  who 
Is  oat  of  the  states  it  majr  tie  commenced  with- 
in the  time  limited  after  his  return  Into  the 
state,  applies  to  a  nonresident  who  came  into 
the  state  after  the  cause  of  action  had  accrued. 

Appeal  from  superior  court.  King  county; 
Richard  Osbom,  Judge. 

Action  on  a  Judgment  by  A,  Weber  against 
O.  W.  Yancy.  Plaintltr  had  Judgmmt,  and 
defendant  appeals.  Affirmed. 

Bnifce,  Sb^MUd  ft  Woods,  fOr  a^Uant 
EmmMis  &  £mm(ui8,  Paden  &  Oridloy,  and 
Hawley     Frouty,  fw  rupondent 

SGOTT,  J.  TUa  ia  an  actlm  cm  a  }adg- 
ment  reooTOred  In  tbe  coonty  eonrt  of  Fond 
do  lAC  county,  Wla.«  ax  June  0,  1882,  the 
reqxmdent  ei^inat  tbe  appellant  here,  on 
a  contract  debt  originating  In  Itfta.  '£be  re- 
■poodent  was  at  all  those  times,  and  la 
atUI,  a  resident  of  nibu^  and  baa  at  no 
time  been  a  resident  of  elttier  Wiacoisbt  or 
Washington.  The  appellant  waa  at  all  tboae 
times  a  reddent  of  Fond  dn  toe  county. 
Wis.,  and  so  remained  till  S^tember  1, 
1S87,  when  be  removed  to  Seattle,  Waab. 
On  June  23,  1886,  tbe  appellant,  being  tben 
an  InsolTent  debtor,  began  proceedli^  In 
InsolTency  under  Ihe  Wisconsin  statute  for 
tbe  rtileC  of  Instdvent  debtors,  whicb  bad 
been  a  genoal  law  of  the  state  since  prior 
t9  all  tbe  times  abore  mentioned.  Said  pro- 


ceeding was  begun  and  carried  Hirongh  in 
compliance  with  the  requlrranents  of  the 
statate,  notice  being  glvea  by  publication; 
and  on  April  8,  isttft,  appellant  was  granted 
a  discharge  ct  his  indebtedness,  tbe  order 
therefor  purporting  to  satisfy  the  Judgment 
afopeeaid,  recovered  against  him  by  the  re- 
spondent No  pw^ocal  senrlce  of  notice  or 
process  <n  the  Insdrency  proceeding  was 
made  upon  tbe  reepondent,  none  being  pre- 
scribed by  tbe  statute;  and  tbe  respondeat 
did  not  ap[>ear  in  said  pn>ceedlng,  nOr  ac- 
cept any  dlvldead  from  the  assignee  therein. 
The  respondoit's  Judgment  has  never  been 
B&tlBfled  or  discharged,  unless  by  force  of 
said  InsolTeDcy  proceeding.  The  circuit 
eoort  In  Wisconsin  In  which  said  Insolvency 
proceeding  was  prosecuted  Is  &  court  ot  gen- 
eral original  jurisdiction.  Tbe  county  court 
of  Fcmd  du  Lac  county  is  a  court  of  record, 
and,  besides  probate  and  other  special  Juris- 
dictiouB  common  to  all  county  courts  In  the 
state,  has,  by  statute^  Jurisdlcticm  concur^ 
rratly  with  the  circuit  court  of  cItII  actions 
not  Inrc^Tlng  orer  f2(VXX).  A  Wisoonslu  stat^ 
ute  In  force  In  1882,  and  ever  since  then, 
provides  tdiat  "no  acUoo  shall  be  l»on^t  up- 
on a  Judgment  rendoed  in  any  coort  of  tbis 
state,  except  a  court  of  a  Jnstloe  of  tlie 
peace,  between  the  same  parties  without 
leave  of  the  oouri;  for  a  good  cause  ahown, 
on  notice  to  tin  adverse  party."  TUs  aetlui 
was  begun  In  tiie  superior  court  of  King 
county  Ml  May  18,  tS&l.  Hie  plaintiff  (re- 
sptHidMit)  ffled  a  oMDplalnt  de<darlng  on  his 
said  Wisconsin  Judgment,  and  also  alleging 
that  tiie  defmdant  (appellant)  was  out  ot 
and  absent  from,  and  resided  oat  ot,  the 
territory  (now  state)  of  Wasblngton  on  June 
9,  1882,  and  thence  eontlnnoualy  tUl  Septem- 
ber 1,  1887.  To  this  complaint  the  defend- 
ant Intraposed  a  demnrro*  based  on  sections 
25,  27.  c.  2,  of  t2ie  Washington  Code  of  1881, 
relating  to  Umdtatlon  of  actions,  and  the 
amendments  ot  said  section  25  by  the  acte 
of  December  22,  1885,  and  Febmaiy  2S, 
1881.  The  demnirer  was  ovoruled,  and  tiu 
d^endant  answered,  setting  up  the  limita- 
tion relied  on,  and  pleading  the  statate  above 
motioned,  requiring  leave  of  the  court  to 
be  obtained  befbre  suing  oa  a  Wisconsin 
Judgment,  and  the  fact  tbat  no  such  leave 
had  been  obtained,  and  also  pleading  tbe 
Wisconsin  iDsoIrency  statute,  and  his  dis- 
charge In  proceedings  tiierennder.  To  tlw 
plea  (tf  the  statute  of  Umltetirais  the  plain- 
tiff demurred,  and  his  demurrer  was  sus- 
tained to  the  plea  of  no  teave  obtelned  to  sue 
on  the  Judgment;  and  to  tiie  plea  <xC  tlie 
WIscMSln  insolTougr  statute  and  the  dis- 
cbarge thereunder,  be  replied.  Afterwards, 
on  August  29,  1^2,  the  parties  made  an 
agreed  statement  of  facts,  embradng  admis- 
sions of  the  existence  ot  aU  the  Wisconsin 
statutes  above  referred  to,  and  of  the  ex- 
istence and  regularity  of  tiie  defendants  in* 
solvency  proceeding,  preserving  the  qnestun 
of  ite  effect  <hi  the  plaintiff's  county  ooutt 
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lodgment  0  tbat  fba  plaintiff  had  not  ob- 
tained leave  to  sue;  and  embracing  aH  the 
other  facta  abore  set  fiHtb.  The  case  waa 
aobmltted  to  tbe  Bopertor  court  for  decision 
on  this  statement  of  facts,  and  Judgment 
went  tliereon  against  tbe  defendant,  wbo 
theraqwi  ^oaecated  ttds  ajwML 

The  appellant's  case  rests  vsfoa  three 
p(rfntB,  a  determinatloD  of  eltiier  of  whIA  In 
his  faTor  must  remit  In  a  reversal  of  the 
Judgment  below,  wlUi  dlreetliCHia  to  ^H^tmif 
tbe  action.  Tbem  are  as  feUowa:  (1)  The 
court  bda>w  erred  In  gtrlng  Judgment  for 
plaintiff,  because  this  action  was  Institated 
without  leave  first  obtained  to  sue  upon  the 
Wisconsin  judgment  (2)  The  court  erred 
because  the  ani>dlant*s  dlsdiarge  In  InsolTen* 
cy  proceedings  under  the  Wisconsin  statnta, 
as  pleaded  and  Incorporated  Into  the  agreed 
statement,  was  a  bar  to  any  action  on  the  re- 
spoaidenf  B  prior  Wlaeonsln  Judgment  (3) 
The  court  erred  because  the  Washington  stat> 
Qto  <tf  llmitetlons  pleaded  ms  a  bar  to  the 
respondent's  action. 

Appdlant  waives,  as  Immatntal,  the  ques- 
tion whether  the  leave  of  court  required  by 
the  Wisconsin  statute  as  a  prerequisite  to  an 
action  upon  a  Judgment  of  that  state  should 
be  sought  and  obtained,  where  It  is  pro- 
posed to  Mng  the  action  in  another  state, 
from  ttie  court  vbltdi  rendered  the  Jodgment; 
or  ftom  the  court  In  whldi  It  Is  jtroposed  to 
bring  the  action  on  the  Judgment,  but  con- 
tends that,  howera:  that  may  be,  the  con- 
tract evidenced  by  the  Wlsocmsln  Judgment 
Is  limited  In  its  force  by  the  ^nsomsbi  stat- 
ate  In  eilatence  when  the  Judgment  waa  re- 
covered, prohibiting  Its  c(^ection  by  a  new 
action  wlthont.lcave  first  obtained;  that  the 
law  Imports  the  statute  Into  the  Judgment, 
and  that  tbe  Judgmrait  can  have  no  his/her 
force  In  any  other  state  than  In  fbe  state 
where  it  was  granted;  that  the  **fDU  faith 
and  credltr*  provision  <XC  the  fedoral  constl- 
tntlon  (article  4^  |  1)  Implies  that  the  public 
acta  of  ev«y  state  shall  be  given  the  same 
«ffect  Iqr  the  courts  of  other  states  that  Is 
f.'lven  to  them  the  law  and  usage  of  the 
state  whh^  enacted  them;  and,  therefore, 
tbat  the  limitation  ImpMed  by  the  Wiscon- 
sin statute  upon  the  ftvce  of  a  Judgment 
obtained  In  that  state,  and  upon  the  reme- 
dies flowing  from  that  Judgment  must  be 
recognised  by  the  courts  of  any  state  in 
which  ftn  action  is  based  upon  It  as  qualify- 
ing, equally  in  those  courts  as  in  the  courts 
of  Wlscffiisin*  the  zi^t  of  action  upon  the 
Jndgm^^  80  that  tbe  fact  that  no  leave  to 
ssa  bad  been  obttined  Is  matta  In  abate- 
ment of  Ihia  actitm  In  flie  courts  (tf  this 
state. 

There  la  no  law  In  Oils  state  requiring 
leave  of  court  to  sue  tm  a  Judgment,  whether 
recowed  here  or  elsewhoe  We  have  no 
knowledge  tbat  the  ^ovlslon  of  the  federal 
constitution  above  referred  to  has  evw  been 
construed  as  going  to  the  extrat  contended 
ftff  taf  appellant   Tbe  statute  In  question 


was  not  one  which  Bmlted  the  tare 
Judgmoit,  and  did  not  enter  Into  It, 
one  which  related  to  a  remedy  there 
and  as  stKsh  would  have  no  force  : 
Pan.  Oont  (Tth  Ed.)  pp.  718-T28; 
Gonfi.  Laws,  (Bth  Bd.)  S  086.  etc. 

As  to  the  sec(Ud  ground,  it  is  not  i 
ed  that  the  dlsdisrgs  In  qnestton  ira 
force  to  discharge  the  debt,  «nder 
cumstancee,  against  a  citizen  of  anoti 
than  'Vnseonsin,  where  it  was  obta 
the  law  in  tbat  reepect  has  been  se 
the  federal  oourt  otherwise.  But  ti 
Is  made  hwe  that  It  does  not  sppear 
re^ondent  was  a  titisea  (rf  anotlMr  : 
it  only  appears  that  he  ms  m  resi 
the  state  of  Blinds;  and  It  Is  oonteni 
residence  does  not  Imply  dtlsenali 
that  the  respondent  may  even  have 
citizen  of  Wlseonstn,  althoogh  a  res 
UUsols.  It,  bowew,  an^eam  by  U 
lated  facts  that  the  respondent  wni 
any  time  a  resident  of  the  state  of 
sin,  snd,  never  having  beat  a  rarii 
could  not  have  been  a  dtlsen  of  Hu 
and,  it  UhewlBe  ai^earlng  that  tbe  i 
ent  had  for  many  years  been  a  rea 
the  state  of  Illinois,  he  will  be  preai 
ba  a  dtlzen  of  that  states  the  oonti 
appearing. 

It  is  farther  eontsnded  that  di 
had  the  effect  of  barring  an  aettim 
Jodgment  obtained  by  the  reaiK»iaait 
constn,  although  It  would  not  afteet  t 
Inal  contract  or  debt  upon  whicfa  tl 
ment  was  obtained,  because  the  ■ 
dldal  power  which  granted  ttie  Ji 
afterwards  discharged  It,  and  tlie  m 
have  no  more  force  than  tiie  oUie 
pi-opodtlon  la  answered  the  fact  i 
court  had  Jurisdiction  to  render  t 
Judgment,  and  it  had  no  Jurladlctton 
der  a  dladiarge  thereof  In  the  Ini 
proceeding,  as  against  the  reepondoii 
was  therefwe  vcdd,  and  without  el 
against  him,  tor  any  purpose.  It 
ttiat  the  discbarge  pleaded  was  no  ba 
action.  Reno,  Nonresld^its,  Si  : 
Homes,  Jnr.  S  121;  Slaugbter-Hoosi 
16  WaU.  36-74;  Sheiton  v.  Tlflln, 
16B;  Story,  Confl.  Laws,  (8th  Bd.) 
Story,  Const  (5th  ffid.)  )  1S90;  Oootej 
Llm.  (5th  Bd.)  858;  Hawley  v.  B 
Iowa,  803;  Main  v.  Mesmer,  17  Or 
Pac.  Rep.  255;  Bean  v.  Ijotyea,  81  ( 
22  Pac.  Rep.  5ia 

Nor  do  we  think  that  the  plea  of  1 
ute  of  Umltationa  was  wc31  taken,  as 
peUant  had  not  been  within  the  Juri 
of  the  courts  of  this  state  for  six  ye 
time  presofbed  In  such  eases.  Tb 
•Teturn,"  used  in  the  exception,*  hai 


*  Code  Proc  «  128,  srorides:  "If  the  ■ 
action  ihall  aocme  against  any  pen 

Bhall  be  out  of  the  state  of  concealed 
■Qch  action  mar  be  commenced  wit 
t»'mB  herein  respeetlTely  limited  after 
turn  of  Buch  pesson  Into  ths  itat%  iir  s 
time  <tf  such  oopeealment,"  sta 
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Or.) 

ally  been  WDmtraed  to  mean  to  come  into, 
And  conseftoentlT'  applies  to  nonresidents; 
and.  In  order  to  araU  himself  of  the  statute. 
It  was  necessary  for  the  appellant  to  show 
that  he  had  resided  In  this  state  for  the  full 
•tatatory  polod.  This  was  the  view  Inci- 
dentally taken  of  this  statute  br  the  court 
In  Lake  t.  Stelnbach,  6  Wash.  608,  82  Pac. 
Bep.  767.  It  follows  that  the  Jodgnmit  of 
the  superior  court  must  be  alBrmed. 

STUASi  HOTT,  aad  ANDBB8|  JJ^  con- 
cur. 


DUBSHBIMER  t.  HESLMBB  et  sL 
{Sasa^me  Gonrt  of  Oregon.  Oct  26,  1883.) 
DoomanvABT  Bttdbitos— Lssobr  Ektbisb— 

WhSH  AOMTSaiBLK. 

Ledger  entries,  unless  admitted  to  be 
correct  will  not  be  ooasldered  in  adjutting 
portan^hip  accounts,  Id  the  absence  of  evi- 
aeooe  of  the  original  entries  la  support  thereof. 

On  rehearing.   For  former  report,  ne  S3 

Pac  B^.  401. 

MOORB*  1.  On  a  refaearlng  at  tids  cause 
It  Is  dalmed  tiiat.  Inasmuch,  aa  <m»  ot  tlie 
$7,500  notes  of  the  defmdant  Ottenheimer 
was  found  with  other  notes  of  the  firm  In  the 
bank,  it  must  be  classed  with  the  unpaid 
notes  due  the  firm,  and  therefore  a  part  of 
Its  assets.  The  evidence  of  the  plaintiff 
shows  that  there  had  be^  cc^ected  on  the 
notes  of  the  firm  $44,284.10,  and  he  £iTea 
a  detailed  statement  of  each  note  o^ected, 
and  the  amount  thereof,  and  shows  tbat 
the  three  notes  at  S.  Ottenheimer  for  $7,600 
eiich  had  been  paid,  and  that  they  formed 
a.  part  of  the  amount  so  collected;  thus  show- 
ing that,  while  the  said  note  la  In  the  bank. 
It  has  been  paid  off,  and  now  forma  no 
port  of  the  assets  of  the  firm.  It  was  made 
to  appear  at  the  former  hearing  that  plaintiff 
bad  received  only  $6,222.96.  He  testifies 
that  he  kept  the  books  and  made  the  en- 
tries to  February,  18S7.  By  his  own  ea- 
tries  he  is  charged  In  the  ledger  with  $9,172.- 
06,  and  credited  with  $1,950,  and  when  he 
struck  a  balance  between  these  amounts  he 
found  It  to  be  $6,222.96,  thereby  making  a 
mistake  in  his  favor  of  $1,000.  There  are 
several  eitries  In  the  ledger  after  February, 
18S7,  but,  as  the  defendants  made  no  proof 
from  the  original  entries  In  support  thereof, 
they  will  not  be  considered,  except  in  so 
far  as  they  are  admitted  by  the  plaintiff. 
He  Is  charged  in  tiie  ledger  with  having  re- 
ceived the  proceeds  of  several  notes,  and 
admits  that  ha  received  the  money  on 
the  notes  oC  Spedman,  Hudspeath,  and 
*  Waathttlij^  Tbme  notes  were  for  the 
ftiUowlng  anonnts:  J.  ^teelman,  $708.70; 
O.  Hndspeatb,  $150.12;  A.  J.  Weather^ 
t>7,  $887.70;  making  a  total  of  $1,696.52, 
and  In  an,  $8,919.48.  He  was  entitled, 
after  tte  payment  of  the  debti.  to  re- 
oedve  one-tblrd  of  the  money  collected  at 


the  commencement  of  the  suit;  amounting 
to  $7,463.27;  and,  since  he  has  received  $8,- 
810.48,  this  Is  $1,4S6.21  more  than  he  was 
entitled  to  on  account  of  tbe  ccdlectl<m8.  It 
ai^>ear8  that  he  holds  the  note  of  Dan.  Shaw 
tor  $316.07,  which  Is  a  part  of  the  $33,888 
fOnnd  to  be  the  total  assets  of  the  firm.  It 
Is  claimed  that  the  deCmdants  have  received 
more  than  their  share  of  the  amount  col- 
lected. After  the  payment  of  the  debts  of 
the  firm  there  remained  a  surplus  of  $22,389.- 
82  at  the  commeneemoit  of  this  suit,  of 
whidi  plaintiff  reorived  $1,456.91  more  tlian 
bis  share,  whldi  must  be  considered  In  ap- 
portioning bis  share  of  the  uncollected  as- 
sets. If  the  personal  prt^^erty  as  appraised, 
and  the  notes  and  aceoonts  at  their  face 
value,  amounting  to  $83,868,  are  In  the  pos- 
session of  defendants,  they  cannot  1m  made 
fdiargeable  with  more  than  their  rightful 
aharea  of  saM  soiptUB,  because  any  amonnt 
overdrawn  by  them  must  necessarily  come 
from  ocdlectlciia  on  said  notes,  etc.  U,  hov- 
evw.  It  Is  foond  that  sJl  of  said  notes,  ac- 
counts, and  persona]  proporty  are  not  In 
their  possession,  and  that  any  coUeettcHU 
have  been  made  thereon,  or  that  said  per- 
sonal property  has  been  sold  or  appropriated, 
then,  and  In  that  case,  tbey  must  account 
to  fha  plaintiff  for  the  deficiency  In  sndi  as- 
sets. It  was  conceded  that  plaintiff  was 
entitled  to  a  decree  fbr  one-third  of  the  real 
estate  of  the  firm,  as  described  In  the  plead- 
JnffL  The  decno  awarding  plataittfl  $1,440.- 
31,  heretofore  rendered,  will  be  set  aside, 
and  the  cause  remanded,  with  directions 
to  appoint  a  receiver  to  saQ  the  nid  notes, 
accounts,  and  penonsl  laoperty.  and,  after 
tiw  payment  of  Ihe  expenses  Ibereon,  upon 
the  rsport  of  tte  receiver,  a  decree  win  then 
be  entered  awarding  to  plslndff  one-third  of 
the  net  pnweeds  tikeieof  less  «Mfi&21. 


UEJKBNWBBBR  et  al.  t.  BBOWN  et  aL 
(Bopreme  Oonrt  of  Oregon.  Oct  2S,  1893.) 

SiiJi  mnm  Bxsconoir  —  Colutbbal  Attack— 
OoKcxiUSivsaBu  or  Dbobsb. 
LAb  order  or  decree  eonfirmfaig  an  exe- 
cotloa  sale  of  real  property  under  a  mortsajre 
foreclosure  Is  a  ottndnBlvB  determination  ox  toe 
retnilarity  of  uie  proceedings  under  the  execn- 

tlOQ. 

2.  Where  die  CBcecntlon  defendant  has  a 
ritrht  to  appear  and  move  to  quash  the  eieca- 
tion,  or  me  objections  to  the  confirmation  of 
the  sale  on  acoount  of  Irregolarities  therein, 
hex  absence  from  the  state  Is  not  snffident  rear 
son  for  her  failure  to  do  so,  and  she  cannot 
thereafter  sedc  to  set  adds  the  sale  on  snoh 
KTouads. 

Appeal  ftom  drcnlt  court,  dataiv  coontgr; 

Thomas  A.  McBrlde.  Judg& 

Action  by  Mary  H.  Leln«iweber  and  F.  J. 
Ooodenough  against  Hiram  Brown  and  H. 
A.  Smith  to  set  aside  an  execution  sale  under 
a  mortgiige  forecloaura;  From  a  decree  for 
defendants,  plaintiffs  api>eaL  Affirmed. 

The  other  facts  fully  appear  in  tibe  follow- 
ing statement  by  BEAN,  j.: 
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nils  la  a  salt  In  equity  to  aet  aidAe  a  ule 
of  real  property  made  under  an  exeoutloa  1b- 
floed  on  a  decree  at  fca«dk)sure,  and  oomea 
here  on  appeal  from  a  decree  of  th»  court 
bdow  sustaining  a  denmrxer  to  the  eom- 
^Int,  and  rifami—ing  fta  anlt  Tta  mate- 
rial allegations  of  the  ccHnj^alnt  are  that 
on  the  2d  of  Uareh.  1886.  the  ^alntUT  Mary 
H.  Lelnenweber,  bdng  the  owner  of  all  the 
Powws  donation  land  dalm  in  Olatsop  oom- 
ty,  except  135  acres  tiieretofore  add  to  Jdba 
▲dalr,  mortsased  the  same  to  the  board  of 
sohool-land  cmnmlssloners  to  secure  the  pay- 
ment of  the  sum  of  f3,S0O,  with  biterest* 
and  afterwards,  on  the  28tb  day  of  January, 
1890.  sold  and  omT^ed  47^  acres  Ihrnd, 
subject  to  the  mortgage,  to  Tmeman  H. 
Lelnrawebor  and  F.  J.  Ooodenoufb,  and  fliat 
Qooden  mgh  subsequently  purchased  Ldnea- 
weber^a  Interest  in  the  same,  Tliat  on  the 
Ifitb  at  July.  1800^  she  mad^  ezecnted.  and 
ddirered  to  Allen  A  Lewla  a  secmd  mor1> 
gage  npon  the  land  tii»  owned  by  her  to 
secure  the  payment  of  the  sum  of  $20,651.% 
whldi  waa  assigned  and  tranaferred  1^  Alln 
ft  Lewla  to  tlw  defendant  Hirun  Brown, 
wha  in  the  year  18B1  began  a  ault  in  ttie  dr- 
euit  court  for  Olatsc^  county  to  foreclose  It; 
making  the  plaintiff  Lelnenweber  and  tiie 
board  ot  school-land  commissioners  parties, 
bnt  not  the  plaintiff  Ooodenongh.  Tliat  In 
said  suit  the  board  of  sehool-buid  omnmls- 
sl<mers  appeared  and  answered,  asking  tar 
a  decree  foreclosing  Its  m<Hrtgage,  and  such 
proceedings  were  afterwards  had  as  that 
both  the  mortgage  In  faror  <rf  the  school 
fund,  and  the  mortgage  In  f^Tor  of  Allen  & 
Lewla.  then  owned  by  Brown,  w«re  fore- 
dosed,  and  the  property  ordered  sold  to  sat^ 
Isiy  the  same.  That  on  the  Ist  day  of  Feb- 
ruary, 1892,  Brown  caused  an  execution  to 
Issue  on  the  decree.  In  which  both  of  said 
tracts  tjt  land  were  described  as  one,  and 
as  if  owned  by  the  plalutiff  Lelnenweber 
al<me,  and  corered  by  and  Included  In  both 
mortgages;  the  CTecutl<Hi  requiring  the  sher- 
iff to  levy  upon  and  sell  all  the  right,  titie, 
and  iBterest  of  the  plaintiff  Mary  H.  Lelnen- 
weber  In  and  to  the  donation  laud  claim  of 
Powers  and  wife,  exAept  the  135  acres  sold 
to  Adair.  That  the  execution  was  not  Is- 
sued up<Hi  the  Joint  request  of  Brown  and 
the  board,  nor  pursuant  to  an  order  of  court, 
or  the  Judge  thereof,  but  was  Issued  solely 
upon  the  request  of  Brown;  nor  did  It  re- 
quire the  sheriff  to  apply  the  proceeds  de- 
rived from  the  sale  of  Uxe  property  to  the 
satisfaction  of  said  mortgages,  or  either  of 
them,  but  merely  required  him  to  apply  the 
proceeds  of  the  sale  to  the  costs  and  ex- 
penses of  making  the  same,  and  of  and  upcMi 
the  execution.  That,  after  the  execution  was 
placed  In  the  hands  of  the  sheriff  for  service, 
he  published  a  notice  of  the  time  and  place 
of  snle,  and  In  the  notice  claimed  and  repre- 
soited  that  by  the  terms  of  the  execution 
be  was  authorized  to  sell  all  tiie  property 
daacrlbed  In  the  school-fund  mortgage  to 


satisfy  a  decree  for  the  sum  of  I3.0E 
TCff  of  the  board,  and  m.  decree  tor  '■ 
at  92^285^1  In  faror  at  Brown,  ^ 
tmtii  the  encntion  did  not  authwis 
sell  the  land,  or  any  part  tha-eof,  tc 
the  aaJd  decreea.  w  elthw  of  tlu 
that  the  execution  raried  from  the 
In  that  It  failed  to  direct  an  appUc 
tlia  proceeda  at  the  aale  in  the  man 
Tided  In  the  decree,  and  that  the  no 
represented  the  requhremnits  of  Ok 
tton.  and  the  object  of  the  aalai  1 
phitait  furthor  ahowa  that  the  real  t 
agncultnml  land,  and  tiiat  It  hi  co 
to  aell  land  of  thia  character  In  aaic 
up<m  Saturdays,  when  agrloultnriati 
the  city  of  Aatorla.  which  la  the  eon 
ot  aald  county,  and  the  only  city 
That  aald  property  waa  aold  npoc 
when  but  few  agriculturists  are  cua 
In  the  dty.  And  It  alao  appents  1 
only  newspaper  In  which  the  notice 
waa  published  was  the  Dally  To^ 
which  was  not  a  newspaper  at  gen 
eolatioa  in  aald  coonty,  bnt.  aa  the  c 
waa  a  nvwwpKpar,  the  drcnlatUn  o 
waa  limited  to  but  a  small  p«rtl«i 
to  wit.  the  dty  of  Astoria.  That  i 
2d  of  March.  1892,  the  aherUT  proo 
sell,  and  did  sdl.  npMt  the  said  pi 
execution,  all  tiie  Intmat  of  the 
Lelnenweber  in  the  prop^ty  describe 
uecution,  to  the  d^oidant  Brown, 
aom  at  |16,00a.  he  bdng  the  highest  i 
Udder  tiiwefor;  such  sale  bdng  n 
masse,  and  not  In  separate  paroela. 
a  result  of  the  proceedings  abore  di 
the  d^ectire  execution,  the  mum 
terms  of  the  notice,  and  the  manni 
pubUcati<Hi,  not  more  than  12  perse 
present  when  the  sale  was  made  to 
fendant  Brown  for  tile  said  stun  of 
although  the  property  was  reasonabl 
the  sum  of  $70,000.  That  the  sale  i 
firmed  by  order  of  the  court  on  1 
of  March,  1882.  but  during  all  the  tin 
the  notices  were  being  published,  ai 
the  sale  was  made  and  confirmed,  ti 
tiff  Ledn«iweber  was  without  the 
Oregon,  and  was  within  the  state  of 
nla,  and  did  not  discover  that  the  t 
been  made  until  after  the  ocmarmatio 
of;  and  that  said  Goodenough  waa  n 
a  party  to  said  foreclosure  suit  That 
ant  Brown  had  knowledge  of  all  i 
and  proceedings  mentioned,  and  part 
In  the  same,  at  the  respective  times 
with  tho  purpose  of  obtaining  said 
tate  at  an  inadequate  and  unfair  pr 
preventing  a  redemption  of  the  same 
part  thtfeof. 

3.  H.  Smith,  for  appdiants.  I>ol[ 
lory  &  Simon  and  Page  St  lEbmll 
respmuleuts. 

BEAN.  J.,  (after  aUtIng  the  facta 
manifest  the  complaint  does  not  sta 
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flofflolent  to  constltnte  a  Armt  ot  snlt,  and 
tiie  demurrer  wu  properly  nutalned.  It 
ts  8(Kisbt  thla  suit  to  set  uide  an  exe- 
eatloQ  sale  of  real  property,  on  the  ground 
of  Inadequate  prloe,  and  Irregularities  In  tbe 
proceedings  subsequent  to  the  decree  upon 
which  the  sale  was  niad&  The  allegation 
that  the  defendant  Brown  bad  knowledge  of, 
and  partl<dp&ted  In,  the  proceedings,  with 
the  purpose  of  obtaining  the  land  at  an  In- 
adequate and  unfair  price,  la  too  Tagne  and 
imco^fn  to  diarge  fraud;  and,  besides,  the 
complaint  does  not  show  that  the  plaintiff 
Leinenweber  could  not  hare  prevented  the 
sale  by  a  motion  In  the  court  b^ow  to  quash 
the  execntlcm,  or  by  objections  to  the  cod- 
flrmatlon  of  sale,  and  having  failed  to  press 
her  objections  at  Hie  proper  time,  or  to 
show  that  sbe  was  prevented  trom  so  doing 
by  fraud  or  deception,  she  is  not  entitled  to 
relief  by  an  independent  snlt  Blacfc,  Jndgm. 
I  370.  The  defects,  if  any.  In  the  execution 
under  whldi  the  sale  was  made,  were  but 
mere  Irregularities,  which  did  not  render  It 
void,  and  should  have  been  taken  advantage 
of  by  a  motion  to  quash;  and  the  law  has 
long  been  settled  In  thla  state  that  an  order 
or  decree  of  conflrmatlon  of  an  execntloD 
sale  uiust  be  regarded  as  a  condnslve  deter- 
mination of  all  questions  concerning  the  tr> 
regularity  of  the  proceedings  sutMequent  to 
tbe  execution.  Mathews  v.  Eddy.  4  Or.  226; 
Dolph  r.  Barney,  6  Or.  101;  Wright  v.  Young, 
tt  Or.  87;  McRae  v.  Davlner,  8  Or.  63. 

The  plaintiff  had  a  right  and  could  have 
appeared  in  the  original  fult,  and  moved  to 
quash  the  execution,  or  filed  objecttons  to 
the  confirmation  of  the  sale*  toe  the  reasons 
stated  and  alleged  in  the  complaint,  all  ot 
which,  so  far  as  appears,  she  failed  and  neg- 
lected to  do.  Nor  does  she  offer  any  accuse 
for  such  talliure^  except  her  absence  from 
the  state;  and  that,  certainly,  does  not  pre- 
sent suffldakt  ground  tor  nUeC  In  this  ndt 
It  foUows  that  the  decree  ot  tbB  eourt  below 
must  be  affirmed. 


LOOUS  V.  HDTSON. 
(Sn^eme  Oonrt  of  Orccon.  Oct  28;  1893.) 
AsvsasB  PosBiBBiOK— BviDiaos. 
In  a  suit  to  quiet  title  It  appeared  that 
defendant  claimed  ander  a  deed  made  and  re- 
corded in  18S8;  while  plidntiff  claimed  onder 
one  from  the  same  person,  made  and  rectHrded 
tn  1SS9,  and  that  the  grantee  Id  the  latter  deed 
and  his  BuccessotB  in  title,  including  plaiDtiff, 
held  oi>eQ,  ezctusive,  and  adverse  possessitm  of 
the  premises  nndv  claim  of  title  for  more  than 
10  years  before  the  commencement  of  suit, 
while  neitha  defendant  nor  hla  predecessws  In 
title  were  at  any  time  In  po^esrion.  fleU, 
that  any  rights  posaossed  by  defendant  ware 
barred. 

Appeal  from  dxcott  ooort,  Oladcamaa  coun- 
ty; Frank  J.  Taylor,  Judge. 

Suit  to  quiet  title  COiariea  Logos,  admin* 
latratOT,  against  Ezra  HQt8<».  From  a  de- 
cree for  plaintiff,  defOidant  mmeelM.  At- 


Kvwncdl  4:  Dresser,  for  arodl^nt  & 
Hnelat,  fbr  respondent 

PBB  CUBIAM.  This  la  a  suit  in  equity  to 
quiet  title  to  real  property,  under  section  604 
of  the  Code.  The  only  qnestlcm  neceseaiy 
to  determine  on  this  appeal  la  one  of  ad- 
verse possesalon.  Both  parties  claim  title 
throug:h  William  Holmes,  the  cvlglnal  dona- 
tion clatmant— the  plaintiff  through  a  deed 
to  one  HoUand,  made  and  recorded  In  1859, 
and  suodry  mesne  conveyances;  and  the 
defendant  through  a  deed  to  Sarah  Hood, 
made  and  recorded  In  185S,  and  a  conveyance 
from  her  to  him.  Tlie  H(^land  deed  de- 
scribed the  land  as  "one  acre  of  land  lying 
on  my  land  claim,  bounded  as  foUows:  On 
the  north  by  R.  R.  Thompson,  on  the  east 
by  lots  owned  by  Jeffers,  on  the  west  by 
the  county  road;"  and  tlie  Hood  deed  as 
"Lot  No.  1,  in  block  No.  13,  as  surveyed  by 
L.  F.  Garter,"  etc.;  but  tor  the  purpoeea  of 
this  case  we  may  assume  that  botli  descrip- 
tions covered  the  same  prcq>erty.  The  evi- 
dence shows  ocmdnalvely,  and.  In  fact,  there 
Is  really  no  subs  tan  tlal  dispute  In  the  testi- 
mony, that  H(^and  and  his  grantees,  In- 
cluding the  plaintiff,  entered  upon  and  have 
been  In  the  open,  exclusive,  and  adverse 
possession  of  the  property  descrftted  In  the 
deed  from  Holmes  to  him  and  In  dispute 
in  this  case  under  a  claim  of  title  for  more 
than  10  years  prior  to  tte  commencement 
of  this  suit,  and  that  neither  the  defendant 
nor  his  sold  grantor  have  been  tn  possession 
of  the  prop«r^  at  any  time  since  the  deed 
from  Holmes  to  Hood,  nor  did  they  suppose 
or  claim  that  they  owned  any  Intmst  there- 
in until  it  was  discovered  some  time  after 
the  purchase  by  the  defendant  In  1883  that 
the  deed  frcnn  Holmes  to  Hood  and  from  her 
to  the  defendant  did  not  include  the  proper- 
ty supposed  to  be  conveyed  th««by.  bat 
the  property  In  C(Mitrov«^.  For  this  rea>- 
scHi  d^endant  now  asserts  titte  to  the  prop- 
erty in  dispute,  notwithstanding  the  fact  that 
the  location  of  the  property  purchased  by 
him  in  1883  was  shown  him  before  the  pur- 
chase,  and  he  entered  upon  and  ever  since 
baa  cmtlDaed  to  occupy  and  imiwove  tiie 
same.  Bat;  as  w«  have  already  suggested. 
Us  rights,  if  any,  were  long  since  barred  by 
the  statnte  vt  Umltattona^  and  the  decree 
must  be  affirmed. 


OHIOAGO.  B.  I.  A  P.  BY.  CO.  v.  LABRPJN. 
(Sa^«me  Ooort  of  Colorado.    Oct  16,  ISOS.) 

OnVION  EVIDBHCB. 

A  farmer  is  competent  to  give  hia  opin- 
ion as  to  value  per  acre  of  grans  on  a  ni'igh- 
boring  farm  destrcqred  by  fire  from  a  locomo- 
tive. 

Brrw  to  Kit  Canon  county  court. 

Action  by  Nells  Larsoi  ft>r  damages  oc- 
casloned.  as  It  Is  dalmed,  by  fires  set  out 
by  locomoUTe  ot  the  Oblcaco.  Bock  Island 
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ft  FBctto  BaUway  Oompanr.  Tlie  acOoa 
ms  Inatl  toted  before  a  Jottloe  cC  the  peac& 
nw  trial  b^ore  Hie  Justice  resulted  In  a 
judgment  for  plaintiff.  Afterwards,  npon 
appeal  to  tteeoantv  ooort,  plaintiff  a^aln  re- 
covered judgmeat,  tills  time  for  980.  The 
railway  comptuiy  iainga  error.  Affirmed. 

John  a.  Dolman,  WUllam  Harrison,  B.  B. 
Wbltted,  and  A.  B.  PattiacHi,  tor  plaintiff  In 
error.  8.  K.  King,  J.  W.  Davis,  J.  W. 
dements,  F.  J.  Bdwards^  and  <X  h.  Dicker- 
son,  tor  defendant  In  enor. 

HAYT,  a  J.  Plaln-nff  In  error  haa  filed 
In  tiiis  court  17  aasigmn^ts  of  mot.  Tbeee 
assignments  were  all  abandoned,  howeyer, 
upon  oral  argument,  except  those  relating 
to  eridenoe  of  Hie  Taloe  of  the  grass  de- 
stroyed by  fire.  It  le  oontraded  that  the 
only  eTideoce  of  damages  rectived  at  the 
trial  was  lncomi»et^t  and  Insoffldciit  to  aap- 
port  tlie  Jodgmoit  An  examlnatilMi  of  tlie 
record  discloses  that  three  witnesses  testi- 
fied with  r^erenoe  to  tiieae  damages.  The 
fUst  of  these  wltnessea  ma  the  plalnUO, 
LarsesL  This  witness,  after  testifying  to  the 
setting  oat  of  the  fires  from  the  defendant's 
engine,  was  asked  tiie  fc^owlng  questions: 
"Question.  What  is  your  occupation,  Mr.  iMt- 
sen?  Answer.  Farming.  Q.  State  the  num- 
ber of  stock  you  keep,— cattle  and  h(»«es. 
A.  Three  hoaea  and  three  o^ts."  In  an- 
swer to  other  questions  ttie  witness  stated 
that  the  fire  burned  over  at  least  80  acres  of 
his  grass  land,  that  this  land  was  covered 
wlt^  grass  known  ss  "buffalo  grass,"  and 
that  Its  chief  value  was  for  herding  and 
gracing  purposes.  **Q.  Ton  may  state  the 
value  per  acre  of  this  grass,  Mr.  Larsen. 
(Objected  to,  and  objection  ovamled.)  Q. 
State  the  value,  Mr.  Larsen.  A.  The  grass 
was  worth  oaa  dollar  to  ma"  Mr.  Leo  Tho- 
mann  testified  that  he  was  a  farmer  by  oc- 
cupation, and  bad  been  fanntog  in  the  neigh- 
borhood of  the  fire  for  three  years  and 
over;  that  he  was  acquainted  with  plain- 
tiff's land,  and  visited  it  about  the  time  of 
the  fire.  He  gave  it  as  bis  <^^on  that  the 
grass  burned  up  was  reasMiably  worth  about 
$1.60  per  acre,  and  that  over  SO  acres  had 
been  burned  over.  Tlie  remaining  witness 
upon  the  question  of  value  was  Mr.  Thomas 
McCarty,  who  said  he  resided  about  four 
miles  from  Larsen's  claim,  and  that  be 
was  familiar  with  the  latter's  land.  "Question. 
What  Is  your  occupation?  Answer.  At  that 
time  I  was  section  foreman.  Q.  What  is 
your  occupation  now?  A.  I  am  on  my  claim 
now.  Q.  Did  you  have  land  at  that  time? 
A.  Yes,  sir.  Q.  Were  you  residing  on  your 
land  at  that  time?  A.  Yes,  sir.  Q.  What 
kind  of  grass  was  growing  upon  this  land, 
if  you  know?  A.  Buffalo  and  blue  stem. 
Q.  State  if  yoa  are  acquainted  with  the 
value  of  grass  of  this  same  kind  and  qual- 


ity In  your  ne^bocliood.'*  To  tU 
question  an  objection  was  made^  i 
talned  by  the  court  Witness  then 
tiiat  be  waa  the  mma  of  nlna  ' 
homes  and  nine  bead  of  cattle,  and 
this  stock  In  tiie  vicinity  of  plalnlif 
"Q.  You  may  state  what  andt  graae 
burned  la  worth  per  acre  tor  flie 
of  pasturing  and  keeping  stock.  (( 
t<^  and  objection  overruled.)  A^  I 
waa  w<Hth  $1.25  per  acre.  Q.  Wb 
wwth  In  your  opinion?  A.  I  tbii 
worth  91.25  per  acre."  In  refereno 
evidence  of  Larsen,  it  is  to  be  obser 
he  WHS  a  farmer  by  occupation,  i 
E^alntiff  in  the  action.  From  othei 
tent  evidence  It  Is  shown  that  he  wi 
at  the  time  upon  hia  nuudi,  a  part  i 
was  damaged  by  the  fire,  and  fiud 
resided  there  for  four  years  inui 
preceding  the  time  ot  the  trlaL 
state  «C  the  record  he  must  be  < 
to  ^ve  an  opinion  as  to  the  valac 
grass  destroyed.  It  la  weU  aettled  n 
Ions  of  farmers  on  matters  In  ima 
are  peculiarly  within  the  knowledge 
sons  of  their  ooenpation  are  admissU 
liSWson,  in  his  work  on  Expert  an 
Ion  Brldenee^  (page  15,)  says:  *Tn 
ions  of  farmers  conceemlng  the  ralne 
crops,  stock,  or  aervloes,  and  the  « 
done  thereto,  are  admlsdble."  Sc 
Towns^  T.  Brundage,  4  Hun,  264; 
V.  Finch,  24  Mich.  26fi.  It  tctOan 
what  has  been  said  that  tiie  objectio 
questi<m  propounded  to  Larsen  was 
overruled;  and  altboagh  tike  aaawe 
have  been  stricken  out,  upon  mot 
the  reason  that  the  witness  stated  ti 
to  him  Instead  of  answering  Hie 
propounded,  the  attention  of  the  oo 
In  no  way  called  to  this  departure  b 
tlim  to  strllw  oat  or  otiierwlse. 

Aidde  from  the  amount  of  plain tif 
age^  the  llabiUty  of  i^peilant  la  fnlJ 
llshed.  The  company  ^ected  to  snl 
issues  vpaa  the  evidence  introduced  1 
tiff,  and  offered  no  evidence  to  ov 
tibe  case  as  thus  made,  and,  as  ^ 
stated,  now  ask  for  a  reversal  acHe 
the  alleged  failure  of  proof  of  6 
While  the  competency  of  tlie  vritneac 
the  amount  of  damages  la  not  as  fol 
llshed  as  good  practice  requires  in  c 
cases,  we  are  clearly  of  the  opinion 
evidence  is  suffid^t,  prima  fade, 
port  a  recovery.  If  the  Judgment 
upon  oonfilcting  evldoioe,  plaintiff  b 
claim  for  reversal  would  reept  upon  i 
ground.  It  Is  for  the  lowest  estimat 
iq)on  plaintiff's  damages,  and  we  see 
son  for  Interfering  with  the  result 
ful  ezamlnatitm  of  all  ttie  evldenoe  o 
us  that  the  Judgment  does  substantia: 
between  tlia  partial  and  It  will  tbm 
affirmed. 
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TTAT.T.4|^3B^  at  idt  T*  HEtfG^IiBT. 
(SflpmiM  Oomt  of  OoloradD.    Oct  2,  18&S.) 

BbOKBBS— FntSIHO  PURCHABBS—BlOHT  TO  COM- 

Vniw  ftn  BicreeineDt  that  a  factor  shall 
raoriTs  a  oMiiiidsaion  tor  flndimc  ft  purchaser 
propntr,  he  is  entitled  thereto  on  lntrodn- 
dng  to  Ilia  principal  a  pnrchaaer  to  whom  a  sale 
Is  made,  though  the  purchaser  MIi  to  meet 
defensd  paTments. 

Appeal  from  district  ooort,  Arapahoe  coun- 
ty. 

Actton  originally  bron^t  ^  Oharies  A. 
Hinckley,  and  after  bis  deaOi  revived  In  Hm 
name  of  Oatiiarlne  BlncU^,  as  his  admin- 
istratrix, 8£alnst  Erastofl  "EL  Halladc  and  otli- 
ers,  tar  brokw's  oommlssions.  Judgmrat  for 
Irialntiff.   Defendants  appeal.  Affirmed. 

The  other  f&cts  fully  ai^ear  In  flie  follow- 
ing  statement  by  HATT,  0.  3.: 

Chariea  A.  Hinckley,  ea  plaintiff,  brongbt 
this  action  to  recover  certain  commlsBi<nB 
Tipoa  the  sale  ui.  mining  pn^ierty  banging 
to  appellanta,  Erastna  F.  HaUack  et  aL  In 
the  complaint  appdlanta'  ownership  of  iba 
ivopnty  Is  arerred.  and  lAalntUTs  employ- 
ment as  a  mining  Ixoker  lAeaded.  It  la  far- 
ther aDeged  that  on  the  15th  day  of  Febm- 
aiT,  A.  D.  18S8,  the  defendanta  agreed  wlUi 
plaintiff,  in  consideration  at  plaintiff's  agree* 
ment  with  them  to  ezerdse  his  skill  and  ex- 
perience as  a  mining  Iwoker  for  them  and  In 
their  behalf  to  p^  the  plaintiff  the  sum  of 
115,000  In  tiie  event  he  should  procnre  tm 
them  a  pmvbsser  tat  ttte  mbiing  i»operty 
described;  that  thereafter  the  plalnllff  did 
^twnre  such  purchaser  In  the  person  of  one 
Wfllard  R.  OreeOt  who  wafl  ahle,  ready,  and 
drilling  to  and  did,  porchase  the  properties 
of  defendanta;  that  of  said  commission  ot 
115,000  the  plaintiff  has  received  oidy  the 
sum  of  $3,333.83,  and  demands  Judgment  for 
the  balance,  wltb  Interest  To  (Us  complaint 
tha  defendant  J.  Hairy  filed  a  spedal 
ansvo',  flie  defendants  Hallack  and  Tabor  & 
n«ee  jcrtning  In  a  wepaxaXe  answer.  The 
two  answers  are  mbstanUally  alike.  In 
these  answers  the  ownership  of  the  property 
by  the  defendants  as  alleged  In  the  com- 
lOalnt  la  admitted.  It  Is  denied  that  the 
plaintiff  was  a  mining  broker,  or  engaged  In 
that  biialDesB.  It  Is  denied  that  defendants 
ever  engaged  the  plaintiff  to  ptocore  a  par- 
chaser  for  the  mining  properties,  or  that  the 
^Intlff  did  in  fact  procnre  sach  pnr^ser. 
Each  of  these  answers  also  contains  tUs  ex- 
press admission:  *fniat  <Hi  or  eAHmt,  to  wit, 
the  twenty-ninth  day  of  September,  A.D. 
ISSS,  the  d^endants  herein,  together  wllli 
said  Do  Bote,  did  deHTer  tD  said  Oreen  their 
certain  deeds  of  oonTeyaoee  to  each  and  all 
of  said  lots  and  parcels  of  said  mining  prop- 
erty in  said  complaint  described,  save  and 
except  said  Weil  lode  mining  dalm,  ^Ich, 
h7  agreement  of  the  said  parties  to  said 
■sle,  waa  excepted  thorefrom."  It  was  also 
sdndttad  these  deeds  were  filed  for  record  In 


the  office  of  the  dsric  and  reeorder  ct  Lake 
comity.  Upon  these  j^eadlngs  the  partlsft 
thereafter  entered  Into  a  trial  befine  a  Jury 
in  the  district  court  At  the  trial.  Just  pri« 
to  the  condiialML  of  plaintiff's  testlnKmy,  the 
tdaowliig  admisaloD  was  made  and  entered 
of  record  by  odonsd  In  open  coort:  "It  is 
admitted  that  the  pn4>ertiee  described  in  the 
oomi^nt  were  sold  to  WlUard  IL  Greoi  by 
the  defendanta,  and  the  deeds  to  said  pn^ 
erty  were  duly  iflaced  of  record  with  the  re- 
corder <tf  deeds  of  Lake  county,  Colorado." 
The  suit  up  to  this  time  had  proceeded  as  an 
ordinary  suit  for  commissi ooa,  but  during  the 
introducthm  of  evidence  by  the  defendants, 
over  the  objectAm  nt  ^alntlff,  leave  to  file 
an  amended  answer  was  asked  and  obtained. 
In  ma  anawer  all  the  parUee  defending 
mrited.  By  this  Reading  It  was  sought  to 
vary  the  lamei  thentefore  joined  by  setdng 
tqi  a  ocmtnact  entnred  Into  by  Oreen  with  the 
defendants  covering  Uie  sale  of  the  proper^ 
tlea  described  in  the  complaint,  and  also  cer- 
tain other  propertlea.  The  allegationa  at  the 
amended  i^eading  read  as  ftdlowa:  "Anl 
these  defendants,  while  dmylng  the  eziet- 
ence  at  any  time  of  said  j^etended  contract, 
or  that  plaintiff  ^  at  any  time,  in  pursuance 
ot  said  pretended  contracts  either  ^vcnre  or 
piodnce  or  Introduce  to  the  defendanta  the 
said  Green,  further  answering,  say  that 
on  or  about  the  .fifteenth  day  of  July, 
A.  D.  1888,  the  defendants  her^  did  ot- 
ter Into  a  negoHatioa  with  said  WlOaid 
R.  Green  In  relation  to  tb»  purchase 
by  said  Grem  of  the  mining  proper- 
ties of  the  said  defendants  heretofore  and 
In  this  answer  described,  and  also  of  certain 
other  mining  ivopealles,  to  wit,  the  D.  H. 
Moffat  lode,  the  Uoxcy  lode,  seven-«lgh&  at 
the  Christmas  lode,  seren-dii^t^s  of  the  Ko- 
komo  lode^  which  properties  bdonged  to 
these  defUdants  and  one  Bradfbrd  H.  Du 
Bols,  and  did  continue,  finnn  time  to  time, 
said  negotlatiMia  wHh  the  said  Green  until 
the  third  day  of  Augnst,  A.  D.  1888,  at  which 
time  the  defMidants  herein,  together  with 
said  Du  Bols,  did  mter  Into  a  colaln  con- 
tract in  writing  with  said  Green  for  the  sale 
of  8^  mining  jat^ertlea  In  said  complaint 
described,  togefher  with  the  jwopertles  In 
tUs  amwer  spedflcaOy  set  forth,  to  which 
said  oontract  of  Augnst  3,  1888,  these  de- 
ftndantB  in  this  answer  refer,  and  make  the 
same  a  part  of  this  their  answer  to  said  com- 
plaint These  defendants,  fmlher  answer- 
ing, aas  that  <m  or  about  Uie  twen^-nlnlh 
d^  of  September,  1888,  tbe  deeds  of  con- 
veyanoe  mentioned  In  said  contract  at  Au- 
gust 8.  1888.  and  therein  denominated  Tar- 
ed One,*  were,  pursuant  to  the  terms  of  said 
contract  as  subsequently  modified  by  the  re- 
ceipt of  one  hundred  thousand  dcdlora  In- 
stead of  one  hundred  and  fifty  thousand  dol- 
lars, as  therein  provided  to  be  paid  within 
fifty  daya  from  its  date,  deUV«-ed  by  the  de- 
fendant! to  said  Green;  and,  fm-Hiermure, 
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these  defendants  aver  ttat  the  deeds  of  wld 
pn^iertlee  mentioned  In  said  contmet  of  An- 
gnat  S.  1888,  were  not  paid  for  nw  taken  up 
as  oootemplated  by  said  contract,  and  the 
sale  <a  said  properties  was  not  consiimmated 
as  therein  provided  ftv,  and  that  the  deeds 
therein  mentloaed  and  dentaolnated  Tarcel 
Two*  were  ncTer  taken  up  hr  said  Green,  and 
that  no  Bsle  of  the  prci^rtles  mentioned  and 
described  In  said  contract  aa  *nund  Two* 
was  erer  ooosonunated,  owlnf  to  the  failure 
of  said  Ore«D  to  keep  and  pofbrm  satd  cod- 
tract  on  his  part"  In  other  respects  the 
amended  answer  Is  ttu  same  as  the  orlghiaU. 
A  Jury  trial  nptm  the  issues  j<^ned  resulted 
In  a  rerdlct  and  Jndgmmt  for  plaintiff. 

Rldddl,  StarkweathOT  &  IMxcra  and  Bogers, 
Oathbert  A  £3118.  tor  appellants.  Balph 
Talbot  and  John  F.  Shafroth,  tor  appellee. 

HATT,  a  (after  statimg  the  facts.) 
TtM  court  histrncted  the  Juir  In  part  as  fel- 
lows: "In  other  words,  the  jury  are  instruct* 
ed  ttiat  undw  the  pleadings  and  admissions 
entered  ot  record  In  this  case  the  sale  by 
ttw  defendants  of  the  mining  properties  de- 
scribed In  tho  comidaint  to  the  said  W- 
lard  B.  Oreen  la  an  admitted  fact,  and  It 
remains  for  you  to  determine  flie  following 
Issues,  affirmed  on  the  <aie  side  and  denied 
an  the  other,  to  wit:  First  Did  defendants 
agree  with  plaintiff  to  give  plaintiff  fifteen 
thousand  dollars  if  plaintiff  should  procure 
and  Introduce  to  the  defendants  a  purchaser 
of  said  mining  properties  described  in  the 
complaint?  Second.  Did  plaintiff  procure 
and  introduce  Wlllard  R,  Green  as  a  pur- 
chaser of  the  said  mining  pn^ertles  describ- 
ed In  the  complaint?  TUrd.  Did  the  plain- 
tiff agree  with  defendants  that  he  was  to  re- 
ceive his  commissions  only  as  and  when 
payments  should  be  made  by  the  purchaser, 
at  and  after  sale  to  the  purchaser,  and  In 
proportion  to  such  payments,  and  only  In 
case  such  payments  should  be  made?"  It 
is  to  be  observed  that  In  ^Tlng  the  fore- 
going InstnictlonB  the  court  treated  the  Is- 
sues originally  Joined  as  not  changed  by  the 
amended  answer,  and  this  Is  assigned  for 
error.  AppcUants,  In  support  of  this  assign- 
ment of  error,  say:  "The  amended  answer 
alleged  •  •  •  that  the  plaintiff  undei^ 
took  to  find  a  purchaser  tor  other  properties 
than  those  mentioned  in  the  complaint"  We 
are  unable  to  find  any  basis  whatsoever  for 
this  cootentlcHi,  It  being  nowhere  alleged  that 
plaintiff  did  undertake  to  find  a  purchaser 
for  any  property  save  and  except  that  desig- 
nated In  the  complaint  We  have  quoted  in 
full.  In  the  statement  preceding  this  opinion, 
the  paragnu)hs  supposed  to  contain  such  al- 
legation. It  Is  to  be  noticed  that  the  con- 
tract set  iq>  in  these  paragraphs  Is  a  con- 
tract between  the  purchaser,  WlUard  R. 
Qreen,  and  these  defendants  as  the  owners 


of  the  pnq^erty.  Nofldaf  !■  Aaise 

refermce  to  Hw  pl^tlfl,  HlnckUgr, 
taking  to  find  a  purchaser  for  other 
ties.  In  fact,  it  Is  exprssdy  dotted  i 
either  Introduced  Green  to  tb&  6ete 
or  had  any  connectioa  whatever  w 
sale  of  any  of  the  property  described 
pleadings.  Hie  evidence  shows  Oiat ' 
contract  with  flis  defendanto  called 
payment  by  him  of  1900.000  In  add) 
1115,000  theretofore  paid.  By  theli 
meat  with  plaintiff  he  was  to  have  a  c 
slcm  ot  f 15,000  for  ^ncnrlng  a  pnrdu 
the  pn^ertles  described  in  tbB  cot 
The  earning  of  this  commission  In  no  ■ 
pended  upon  the  result  of  the  nego 
for  the  sale  of  any  other  propertj 
prior  to  i^lnUfTs  dosing  Us  eiid 
was  expressly  admitted  by  coonsd  *t 
properties  described  In  the  complali 
KllA  to  wmard  B.  (heen  by  the  defiHi 
Under  these  circumstances  the  Issues 
ted  to  the  Jury  were  properly  explali 
limited  by  the  Instructions  given. 

The  evidence  upon  the  first  and  oe 
these  Issues  la  ao  dear  and  oonvlnd 
it  would  have  occasioned  surprise 
Jmy  had  reached  any  conduidon  otfa 
one  fiivwable  to  the  plaintiff.  In  pen 
his  contract  Hinckley  Is  shown  to  ba 
ducted  a  lengthy  correspondence  wit 
ence  to  the  sale  of  the  property,  and 
Incurred  ccaisldarable  expense. In  I 
the  negotiations  to  a  favorable  term 
As  the  result  of  his  exertions,  extmd! 
a  series  of  months,  he  brou^t  ihe  e 
to  the  attentlcm  of  Wlllard  R.  Green, 
troduced  hfm  to  each  ot  the  api 
They,  being  unwilling  to  permit  plaJ 
perscm  to  conduct  the  sale,  under 
and  did  consummate  a  contract  of  sa 
Mr.  Green.  Upon  this  contract  the 
$115,000  was  paid  by  the  purchaser,  : 
balance  of  the  purchase  price  arrange 
factorlly  to  the  owners.  Deeds  to  tl 
erty  were  accordingly  duly  execut 
delivered  to  the  purchaser,  and  filed  oi 
In  the  proper  coimty.  It  Is  shown 
substantial  contradictI<Hi  that  the  defi 
were  to  pay  the  earn  of  $30,000  to  p 
Hinckley,  and  A.  T.  Gunnell,  upon 
tlon  that  th^  separately  or  together 
succeed  in  procuring  an  acc^taU 
chaser,  aide  and  wilUng  to  buy  the  pi 
It  Is  true  there  Is  some  conflict  in  t 
deuce  as  to  whethv  such  contract  p 
for  the  separate  payment  of  one-half 
above  amount  to  the  plaintiff. 
was  the  contract  is  testified  to  by  thi 
tiff  hlmsdf  and  a  number  of  other  wH 
and,  while  the  evidence  is  conflict 
to  whether  this  was  a  Joint  or  a 
contract  the  finding  of  the  Jury  In 
of  plaintiff  cannot  be  disturbed.  Ihe 
ted  fact  that  partial  paymokts  ot  c 
sloos  had  hem  made  to  Hlndtley  an 
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nei'  wpantdy,  no  doubt  had  great  w^^t 
with  the  Jury.  It  Is  urged  that  plaintiff, 
under  his  contract,  only  became  entitled  to 
the  commission  pro  rata  In  proportion  to  the 
amount  actiuilly  paid  by  the  purdiaser.  This 
issue  was  feirly  submitted  to  the  Jnry  under 
proper  Instructions,  and  determined  against 
this  daim  ot  defendants.  By  a  well-settled 
rale  we  are  precluded  from  rerlewing  the 
evidence  for  the  purpose  of  deciding  upon  Its 
weight  The  verdlot  of  the  Jury  Is  concln- 
sWe  upcm  this  review. 

In  perfecting  arrangements  for  the  sale  of 
these  properties,  one  William  Holmes  as- 
sumed to  act  as  agent  In  London  for  the  ap- 
pellants, and  evidence  of  the  declarations 
and  agreements  of  such  agent  In  and  about 
such  n^otiations  were,  it  Is  said.  Improperly 
admitted,  for  the  renson  that  his  agency  was 
not  snffldently  established.  Tbi»  claim  of 
want  of  authority  on  the  part  of  Holmes  Is 
orerthrown  by  the  evidence.  The  witness 
Qnen  testified  that  all  the  appellants  in- 
formed him  "that  Mr.  Holmes,  of  L<mdon, 
was  their  agent,  and  that  they  would  fUr^ 
nish  him  with  power  suffldent  to  bridge 
oyer  any  quesHou  that  might  further  arise, 
as  they  now  wished  to  complete  the  negotia- 
tions that  were  pending."  It  Is  also  In  evl- 
d«ice  that  letters  written  by  the  appellants 
to  Holmes  gave  him  fall  authority  to  act  for 
them.  It  further  appears  that  Holmes  was 
gtren  express  aiuthority  to  recdve  the  $100,- 
000  in  lien  of  $130,000,  as  originally  provided 
by  the  contract  Telegrams  were  also  Intxo- 
dneed  In  evidence  from  one  or  more  of  the 
appellants,  representing  the  others,  giving 
Ht^es  fall-  authority  In  the  premises.  Aft- 
erwards the  appellants  accepted  and  acted 
upon  the  contract  as  modified  by  Mr.  Holmes, 
•nie  agency  of  Holmes  was  thus  sufficiently 
established  to  warrant  the  submission  of  his 
dedarationB  to  the  consideration  of  the  jury. 

It  la  quite  Immaterial  whether  the  con- 
tract betwem  appellants  and  Green  was  a 
contract  of  purchase,  or  merely  an  option  to 
pm^^hase.  In  view  of  the  fact  that  a  sale  was 
thereafter  In  fact  consummated  under  It 
Under  &  contract  such  as  claimed  by  the 
plaintiff  In  this  case  the  broker  is  entitled  to 
his  commissions  when  It  Is  shown  that  he 
procured  and  Introduced  to  his  principals  a 
purchaser  to  whom  a  sale  was  In  fact  con- 
summated, even  thou^  such  purchaser 
should  tbereoftra-  fall  to  meet  all  deferred 
payments.  Wray  t.  Carpenter,  16  Colo.  278, 
87  Pac  Bep;  24& 

When  the  cause  first  reached  this  court 
Xbete  was  some  question  with  reference  to 
the  amount  of  Interest  allowed  by  the  dis- 
trict court  Appellee  now  offers  to  remit 
the  sum  of  $2,479.16  Interest  from  the  amount 
of  the  Judgment  This  being  the  excess 
claimed  by  appellants,  all  controvony  In  ref- 
erence thereto  Is  eliminated  from  oar  con* 
slderatlon.  The  Judgment  Is  accordingly  re- 
versed, with  dlrectlnu  to  the  district  court 
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to  Miter  a  Judgment  nunc  pro  tunc  for  the 
amount  of  the  former  judgment  l^ss  $2,479.- 
16;  aiipdlee  to  pay  tte  oosti  of  this  i^peaL 

On  tMiearing. 
(October  80,  1883.) 

"PER  OUBXAM.  nie  able  and  exhausttve 
a^oment  iweseated  by  appellants  upon  this 
petltkHi  for  a  r^earlng  has  Induced  a  furtta^ 
review  of  the  dedsloD  heretofore  rendered, 
and  the  pleadings  and  evidence  In  the  case. 
As  a  remit  of  such  review  we  are  fully 
persuaded  Uiat  tlie  Judgment  of  the  district 
court  lew  amount  directed  by  this  court 
to  be  deducted  as  Interest  Is  not  only  fully 
vrarranted  by  the  Readings  and  evidence, 
but  that  It  does  substantial  Justice  betwe^i 
the  parties. 

In  the  first  Instance,  it  is  Insisted  that  the 
allegata  and  probata  do  not  ccHrespond.  The 
variance  relied  upon  by  counsM  is  more  spe- 
dflcally  p<rtnted  out  as  f<^ow8:  Plaintiff  by 
his  complaint  alleges  that  he  was  to  procure 
a  purchase  ftv  the  eight  prop^tles  described 
therein.  The  proof  shows  that  plaintiff  pro- 
cured  a  purchaser  ftv  seven,  only,  of  the 
properties,  therefore  he  cannot  recover  under 
the  complaint  Ajslde  from  the  admission  of 
the  answer  aa  to  the  sale  to  Green,  we  again 
can  attentltm  to  tbe  following  Btipulatltm  en- 
tered Into  at  the  trial:  "It  Is  admitted  that 
the  propotles  described  in  the  complaint 
were  sold  to  Wlllard  R  Gr6en  by  the  defend- 
ants, and  the  deeds  to  said  property  were 
duly  placed  of  reond  with  the  recwder  of 
deeds  of  Lake  county,  Oolwado.**  The  prop- 
erties described  In  the  complaint  to  which 
reference  Is  made  In  this  stipulation,  are 
without  doubt  the  eight  properties  for  which 
plaintiff  under  his  contract  undertotA  to  fvo- 
cnre  a  pundiaser.  Platntlfh  in  raror  argue 
that  as  by  the  stipulation  It  Is  admitted  that 
the  deeds  to  said  pn^tertles  were  recorded  tn 
Lake  county,  while  as  a  matter  of  fact  the 
deed  to  one  of  the  properties  was  not  so  re- 
corded, as  was  well  known  to  all  parties  at 
the  time  of  the  trial.  It  Is  evident  that  the 
stipulation  refers  to  seren,  only,  of  the  eight 
properties  described  In  the  complaint  and 
that  as  a  mattw  of  ftuit  the  eighth  property 
(the  Well  lode)  was  not  sold.  In  our  Judg- 
ment this  argument  Is  overthrown  by  the 
positive  terms  of  the  stipulation. 

It  Is  unnecessary  to  follow  appellants  In 
their  argument  based  upon  the  statement 
preceding  the  opinion  to  the  effect  that  the 
defendants  sought  by  the  amraded  answer  to 
change  the  issues,  as  nothing  whatever  In 
the  opinion  is  predicated  upon  this  state- 
ment The  amended  answer  has  been  con- 
sidered and  treated  by  the  court  throu^oot 
as  a  proper  pleading.  By  so  doing  we  must 
not,  howevo*,  be  unda>stood  as  sanctioning  a 
practice  which  permits  a  document  not  set 
out  in  the  complaint  to  be  made  a  part  of  an 
answer  by  a  simple  reference  tbereto,  as  at- 
tempted by  the  amended  answtf.  The  refer- 
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In  tlia  ftCBur  oplAkn  tD  gwcali  1  toA 
t  iB  puliaps  not  ttxieOj  MeaESteb  and  It 
irffl  be  atrickn  oat;  ftbirvlMb  «sb  npinlon 
Is  adhered  to. 


METItR  St  aL  T.  TTBTtTMWD. 
(Oomt  of  Appeal!  of  Oolwrnda    Oct  ft,  1898.) 

AfHAL  TBOM  JusnCB  OF  THB  PSAOM  —  PUOTIOl 

—Ad  JJixmm. 
When.  In  a  snU  before  a  Justice,  the 
amount  of  the  claim  is  iadoi«ed  on  the  sam- 
moQB  by  the  Justice,  as  provided  hy  Q&l,  St. 
1883,  f  19S8,  the  county  court  ou  appeal  can- 
not enter  indgment  In  axeeaa  of  musk  amoimt 

Error  to  Phillips  county  court 

Action  by  W.  G.  HeUand  agalziBt  Alexan- 
der F.  If  eyer  and  D.  W.  Beeres.  Judgmoit 
for  plaJntilf.   Defendant  hr\ng  error.  Be* 

Tersed. 

Smith  &,  Mnntzins  and  Wm.  SL  Beck,  for 
iMfllntlflh  In  oror. 

BISSSLL,  P.  J.  This  action  was  betfun 
tMfore  a  Justice  of  the  peace  In  one  of  ttke 
prodnota  of  Fhillipa  county.  Ubservins  the 
mandate  of  section  1938  of  the  General 
Statutes  of  1SS3,  the  Justice  indorsed  on  the 
back  of  the  summona  the  amount  of  the 
claim  as  (100.  The  plalntlfr  c(Hiten3ed  that 
he  had  sustained  damages  by  the  taking  of 
certain  horses  firom  his  pasture  by  the  de- 
fendants, Meyer  and  Reerea.  Apparently 
the  plaintUC's  title  woa  a  qualified  one,  re- 
sulting from  hla  possesaion  and  the  contract 
under  which  the  stock  came  to  him.  The 
trial  before  the  Justice  resulted  in  a  Judg- 
ment in  faTor  of  Hellaud  for  $12.50,  and  the 
costs,  which  were  taxed  at  $8.05,  An  appeal 
was  taken  to  the  county  court  The  usual 
steps  prescribed  by  the  statute  were  fol- 
lowed, and  the  record  got  into  the  county 
court,  where  a  new  trial  was  hod,  and  Judg- 
ment there  rendered  for  H^hind  in  the  sum 
of  9150-  While  the  case  was  pending  in  tlie 
county  court,  and  before  its  trial,  Meyer 
and  Reeves  moved  to  dismiss  It  on  various 
grounds.  It  Is  dialed  that  the  Judgment 
was  entered  on  August  30th,  and  the  ap- 
peal bond  was  not  filed  till  September  12th, 
mofy  than  10  days  after  the  entry.  This 
was  the  principal  ground  of  the  motion.  On 
tiie  final  hearing  of  the  motion  the  county 
court  found  that  the  appeal  had  been  tak^ 
according  to  the  statute,  and  thereafter  pro- 
ceeded to  try  the  case,  and  entered  the  Judg- 
ment of  which  the  ];daintilfB  In  error  com- 
plain. That  court  was  powerless  to  enter 
a  Judgment  beyond  the  amount  named  in  the 
plaintiff's  siuimons.  The  amount  Indorsed 
on  the  back  of  the  Summons  as  the  amount 
of  Uie  {Aalntlffs  claim,  like  the  ad  damnum 
In  the  ordinoiy  complaint,  concludes  the 
plaintiff  as  to  Uie  Amount  of  his  recorery, 
imlesB  In  some  legal  and  recognized  manner 
It  be  changed.  ManuActurlng  Co.  t.  Mc- 
AlUMer,  6  Colo.  S20;  Baton  r.  Graham,  11 
HL  618;  Railway  Co.  t.  Pence,  71  BL  174. 


Vtx  tbiM  CETor  tte  JnflsincBt  imiBt 
TWMdi  and  tb»  ouaa  nmamled  ta 
trlaL 


EUSHWORTH  v.  SMITH. 
Appeal  of  aSKRIDGB. 
(Court  of  A^eals  of  Colorado.    Oct.  1 
EBosmaB— PowEBS— AooouHrnr 

1.  A  consent  ord«  for  the  appoini 
a  receiver  of  a  mercantile  partnership 
that  he  might  eontlnae  the  bn^Deaa 
Jj3l  Jara  store,  and  replenish  the  stocl 
from  the  moneys  received,  notl]  said  si 
be  sold  at  a  good  and  reasonable  nice 
that  the  receiTsr  was  justified  In  hoyii 
necessary  to  rcplnilBh  the  stock  at  t 
time,  as  customary,  iiqnidatins  the  1 
of  the  proceeds  of  the  sales. 

2.  Where  sach  goods,  ondw  an  i 
the  court  procured  1^  the  parties,  ara 
auction  at  a  loss,  tba  rec^w  is  not 
able  therewith. 

Appeal  from  district  court,  OoneJ* 
ty. 

Action  tor  an  accounting  between 
H.  Rushwortli  and  Daniel  R.  Smltb. 
zo  D.  Eakridge  was  appointed  reoeli 
appeals  from  an  order  disallowing 
count  Reversed. 

Ira  J.  Bloomfldd  and  Bnfna  K. 
for  appellant  Charles  A.  Jobnsoa  u 
Wilson,  for  respondents. 

BIS8BLL,  P.  1.  The  cue  prew 
this  appeal  lies  witiitn  rery  narrow 
and  the  determlnatiui  of  one  que^ 
settle  the  rights  of  the  appeUant 
statement  of  the  history  of  the  a 
ceding  tbe  entry  of  the  Judgm^  oon 
of  is  essential  to  raider  tiie  de(^ 
Ugible:  In  1888,  Buahworth  and  Si 
out  conoemlng  a  bualneas  whicb  tl 
been  carrying  <m  at  La  Jara,  in  CcmeJ* 
ty.  Rushworth  brought  a  suit  agains 
alleging  a  copartnefship.  praying  an 
ing,  a  dissolution,  and  a  wlnding-np  oi 
fairs  (tf  the  concern.  Smith  took  issue 
existeoce  of  the  copartnoshlp.  and 
brought  a  suit  against  Rushwortti  t 
er  certain  moneys  which  he  daime 
due  on  sundry  tranaactioos  betwee: 
After  these  suits  were  tHmtght,  tl 
as  to  the  exlst^ce  of  the  copar 
was  submitted  to  a  jury,  which  foi 
fact  against  Smith,  and  thus  estabUc 
existence  of  the  firm.  Subsequently 
suits  were  consolidated,  fw  It  was  & 
apparently,  that  If  there  was  a  firm, 
claims  against  Rushworth  concen 
partnership  business.  After  the  cc 
tion,  Rushwortb'a  Interlocutory  applic 
appoint  &  recelTer  to  take  charge 
firm's  affairs  and  wind  the  basin 
submitted,  and  by  stlpnlatloo  Hie 
Lorenzo  D.  Eakridge  was  in  Angm 
appointed  that  recearer.  The  orda 
pointment  contained  this  dause:  **A 
further  ordwed  and  decreed  that  1 
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reeelTM  (oaj  contliiae  tbia  tnislnew  of  Ok»  La 
Jara  store,  and  r^odBb  tbe  stock  tbentn 
trom  tbe  mone^  received,  until'  aald  Bto<& 
can  be  wxAA  at  a  good  and  reascmable  price." 
The  sole  difference  between  the  parties  to 
fhls  salt  Is  OTGf  the  Interpretation  of  that 
clause.  It  appears  that.  Immediately  after 
the  parties  agreed  upon  the  order,  Mr.  Dik- 
rldse  took  possession  of  the  store,  and  be- 
came what  ml^t  well  be  termed  a  "conntry 
merchant"  He  employed  the  usual  and  nec- 
essary help  to  aid  hi  his  bnalnesa,  and  pro- 
ceeded to  sen  and  dispose  ot  the  stock  In 
the  ordinary  course  of  trade,  and  to  further 
his  purpose,  and  what  he  concelTed  to  be 
the  iDtent  of  ttte  order,  he  replenished  the 
stock  from  time  to  time  by  the  purchase  of 
soch  goods  as  were  essential  to  the  carrying 
on  of  the  business  at  the  store,  miese  goods 
were  not  generally  bought  toe  cash,  bat,  as 
Is  the  custom  of  merchants,  on  tiie  nsnal 
80  days'  time,  and  ultlmat^,  as  the  UUs 
came  In,  they  were  Uqtildated  out  of  the 
proceeds  of  the  sales.  It  Is  this  circumstance 
which  has  led  to  the  dispute.  The  business 
was  carried  on  until  the  court  met  at  the 
ensuing  term  In  the  following  June,  when  the 
receiTer  was  called  upon  for  a  report.  He 
filed  a  atatfflnent  under  the  order,  and  at 
Tarloas  times  amended  It,  until  he  had 
placed  cm  file  some  six  or  seven  statements 
concerning  the  execntloD  of  his  trust  The 
court  made  sundry  orders  concerning  the 
matter,  and  finally,  in  May,  1892.  which 
WBM  about  three  years  after  the  original 
appointmoit  found  that  there  was  due  from 
bim  the  sum  of  91,179.76.  whldi  he  was  di- 
rected to  pay  Into  court  by  the  11th  of  July, 
1882,  for  the  benefit  of  whomsoever  ml^t 
be  entmed  to  it  It  win  be  seen  that  the 
ccmtroversy  over  the  administration  of  the 
trust  had  been  omtlnued  some  two  years 
before  this  final  resnlt  was  readied.  In  mak- 
ing the  order  the  court  held  that  Sskrldge 
was  without  authority  to  buy  the  goods  with 
whldi  he  had  replenished  the  stock,  and  that 
he  had.  Id  vlolntlon  of  his  trnat  bought  the 
goods  on  credit  and  was  therefore  disen- 
titled to  any  allowance  because  of  these  pnr- 
diases,  or  to  any  allowance  for  the  propor- 
tlMiate  disbursements  attendant  upon  tbelr 
disposItloD.  In  other  words,  the  court  ad- 
Judged  tiiat  In  winding  up  the  estate  and 
settling  the  accounts  of  the  receive:  he  was 
to  be  charged  with  tile  goods  which  came  in- 
to his  hands  <»1glnally,  the  miweys  whlcb 
he  had  ccdlected  oo  accoont  of  the  debts 
due  the  firm,  and  was  <«ily  to  be  credited 
wltii  such  pzopwtlffli  of  his  subsequent  oat- 
lay  as  that  result  might  bear  to  the  sum 
total  of  the  bn^ness.  As  the  court  put  It, 
these  matters  stood  In  the  ratio  ctf  6  to  23, 
and  in  reference  to  aU  his  ezpaidltnrea  and 
transactlMis  the  comrt  computed  ttie  result 
on  sndi  basis,  and  concluded  that  he  owed 
the  estate  $1,179.75. 

There  wm  be  no  attempt  whatever  to  state 
the  accounts  of  the  receiver  with  the  estito 


on  tbe  basis  of  tiis  Infbrmatlon  whltih  Is  con- 
tained in  the  record.  This  labor  will  be  de- 
Vf^ved  upon  the  court  b^ow,  which  has,  or 
can  acquire,  c(Hnplets  data  for  the  determlnor 
tlon  of  the  rlj^ts  of  the  parties  under  tbe 
rules  which  we  may  announce.  The  status 
of  a  receive  is  well  settled  in  the  law.  He 
is  a  trustee  and  an  ofQcer  of  the  court  he 
Is  charged  with  the  duty  of  managing  the  es- 
tate intrusted  to  his  care,  and  he  must  see  to 
it  that  this  duty  is  performed  with  due  re- 
gard to  the  rights  of  the  Utigants,  and  In 
such  manner  as,  aocdrdlng  to  his  best  Judg* 
meat,  to  preserve  and  bring  into  court  whiit 
has  been  committed  to  his  care.  It  would  or- 
dinarily be  true  that  he  would  have  no  right 
to  carry  <hi  a  morantUe  business  of  which 
he  liad  been  put  In  charge  otherwise  than  to 
dispose  of  the  property  turned  over  to  him 
for  the  best  price  possible,  and  produce  the 
funds  for  the  boieflt  of  those  mtltled  to 
them.  Should  he  do  otherwise,  he  doubtless 
wotild,  in  the  absence  of  express  authority, 
be  liable  tat  any  damage  which  might  occur. 
But  the  iK^ent  case  Is  not  brought  within 
the  scope  of  that  very  weU  recognized  rule. 
The  only  parson  couftendlng  for  the  enforce- 
ment of  the  order  Is  Smith,  one  of  the  liti- 
gants, and  he  cannot  be  heard  to  complain 
of  what  tbe  receiver  did  without  some  other 
showing  than  that  in  the  record.  The  order 
under  which  Eskrldge  was  appointed,  and 
which  gave  htm  authorl^  to  act  was  en- 
tered by  consent  The  parties  are  bound  by 
its  terms.  They  are  concluded  as  to  what 
Eskrldge  did  under  It  providing  his  acts  can 
be  brought  within  the  scope  of  the  order, 
and  he  is  not  by  the  evidence  aliunde, 
shown  to  tiave  been  guilty  of  misconduct 
This  last  suggestion  may  be  removed  from 
our  consideration,  since  tiie  court  expressly 
flttds  that  what  he  did  was  under  misappre- 
hension of  the  orders  of  the  court  and  that 
thwe  was  In  his  doings  no  dement  of  mis- 
feasance or  malfeasance^ 

The  naked  quesUra  then  remains  whether 
the  order  Justified  the  receiver  In  buying  the 
goods  as  he  did,  and  carrying  on  the  trade, 
regardless  of  the  result  This  conclnslcn 
seems  to  us  Irresistible.  In  addltloo  to  the 
apedflc  provision  ahready  recited,  the  order 
directed  that  none  of  the  goods  or  property 
of  the  partnership  should  be  vAA  at  public 
auction,  and  wdered  that  they  should  be  dis* 
posed  of  In  the  course  of  traUe,  and  that 
the  debts  should  be  Uquldated  from  the  mon- 
eys arising  from  such  sales  Of  the  property. 
When  we  remMnber  that  tbe  order  specific- 
ally directed  the  receiver  to  replenish  the 
stock,  and  continue  the  business  of  the  store 
and  <Uspose  of  the  goods  In  due  course  of 
trade,  we  must  find  that  he  was  folly  au- 
thorized to  carry  on  the  business  of  the  store, 
and  buy  what  in  his  Judgment  reasonably 
and  prudently  exercised,  should  be  essential 
to  the  «cecntlon  ot  the  t«-ms  and  evident 
purpose  of  the  order.  So  far  as  we  are  now 
advised  from  the  present  record,  this  was 
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bH  that  he  did,  and  he  was  entitled,  on  Hie 
showing  which  he  made,  to  have  his  account 
■o  taken  and  stated  as  to  Intrude  his  par- 
chases,  and  the  eqtenses  tHrdlnarlly  and  nec- 
easarllT  Incident  to  the  carrying  on  of  the 
Inutness.  This  Interpretation  put  upon  the 
order  is  all  that  seems  essential  to  enable  the 
district  court  to  properly  state  the  account, 
so  -aa  to  do  justice  and  equity  as  between 
the  parties.  There  Is  not  enough  In  the  rec- 
ord to  enable  us  to  say  what  sum  ought  to 
be  allowed  the  receive  for  his  compensatitm. 
It  Is  always  tme  that  whererer  a  person  la 
pat  In  charge  of  property,  to  preserre  It  pen- 
dente lite,  and  to  dispose  of  It  and  bring  the 
proceeds  Into  court,  he  Is  entitied  to  a  rea^ 
sonable  and  fair  compensatlim  for  the  work 
which  he  does.  Since,  In  this  case,  the  re- 
ceiver was  ordered  to  continue  the  boslneea 
and  to  carry  It  on  for  the  benefit  of  the  par- 
ties, he  is  entitled  to  a  fair  remtmeration 
for  his  labor.  Whether  the  percentage  which 
the  court  fixed  would,  under  our  Interpreta- 
tion of  the  duties  and  rights  of  the  recelTcr, 
be  deemed  reasonable,  we  are  not  advised. 
There  Is  not  enough  before  as  to  raiaUe  us 
to  determine  what  that  compensation  should 
be,  and  we  can  only  suggest  that  if  the 
whole  transaction  is  found  to  be  fair  and 
free  from  misfeasance,  and  the  trust  was  es< 
erclsed  with  that  reasonable  prudence  which 
a  receiver  Is  bound  to  exercise,  the  com- 
pensation allowed  would  not  appear  commen- 
surate with  the  labw.  The  court,  of  course, 
under  w^-settied  principles,  is  bound  to 
take  Into  ctmsidoration  the  manner  in  which 
the  trust  has  been  executed,  and  Is  quite  at 
liberty,  upon  adequate  showing  In  that  re- 
gard, to  either  limit  the  pay  or  withhold  It 
altogether.  That  the  court  may  be  fully  ad- 
Ttsed  as  to  our  conclusions  of  the  proper 
baals  on  which  to  proceed  to  enter  the  prop- 
er order,  we  will  further  suggest  that  In  our 
judgment  the  receiver  should  not  be  charged 
with  the  losses  which  resulted  from  the  ulti- 
mate sale  of  the  goods  by  aoctioo.  The 
goods  were  so  sold  by  the  direct  order  of  the 
court,  and  the  parties  are  bound  by  the  con- 
aequences  of  the  order  which  they  procured 
to  be  entered.  Since  we  hare  h(dden  the 
goods  which  the  receive  purchased  a  part 
and  parcel  of  his  trust,  the  loss  on  the  sale 
of  them  would  as  legitimately  become  a 
part  of  his  account  as  any  loss  which 
may  have  occurred  In  the  sale  of  the  stock 
which  orlg^ally  came  Into  his  possession. 
This  is  enough  to  indicate  to  the  court  the 
basis  on  which  the  account  should  be  taken 
and  stated.  No  other  question  Is  presented 
by  the  record,  and  no  mattm  have  been  cod- 
Bldered  or  discussed  by  counsel  in  their 
briefs  save  those  which  turn  upon  the  proper 
construction  and  consideration  of  this  ord^. 
and  its  proper  construction  Is  therefore  the 
only  mattO"  decided  by  the  court.  The  ocder 
will  be  revoked,  with  directions  to  the  court 
bdow  to  furthw  proceed  In  coofwmlty  with 
this  opInloQ. 


A.  OAUIHIBB  DEOOBATINO  00. 
HAM  et  aL 
(Court  of  Appeals  of  Colorado.   Oct  9,  1 

CoaroaATioNB  —  nKi.irtHOBiziD  Aot  op  Aa 
EsTOPTBL — KoncB — Harmlkss  Bbbob. 

1.  Hie  fact  that  goods  ordned  b; 
aseot  of  a  OOTpwatiOD  for  it  woe  fald  f 
it  will  not  esbm  It  to  d«iy  the  anthocitr  « 
ageat,  he  havmc  afterwards  made  a  si 
Mtler.  where  the  fn-m  of  the  bill  preeeote 
corporation  is  not  shown,  and  there  la  do 
else  to  show  that  the  corporation  at  tlie 
it  paid  the  biU  knew  that  the  setter  belSei 
to  be  tile  real  purchase. 

2l  M«iioranda  on  the  face  of  the  coi 
tion's  checks  given  in  payment,  "Aeoooi 
A."  and  "For  A's  feed  bUl,"  are  not  notl 
the  aellei-  that  the  goods  were  not  purd 
on  the  corporation's  account 

8.FMm  of  a  defendant's  Inoorporati 
unnecessary  where  it  haa  appeared  to  a 
and  th^fore  the  admi«sioa  of  parol  orl 
of  its  incorporatioa,  thoogli  iaoompeteB 
harmless  error. 

Error  to  Arapahoe  county  court 
Action  by  Ham  &  J  ones  against  tt 
Oauthler  Decwating  Company.  Jud| 
for  plaintJtts.   Defendant  brings  mix. 
▼eraed. 

T.  J.  ODouhdl,  W.  &  Decte,  and 
W.  Jacobs,  for  plaintiff  in  error.  Bi 
Gregory,  for  drfwidanta  In  erzw. 

THOMSON,  J.  Ham  *  Jooea,  par 
in  the  feed  bustneaa,  sued  the  A  Oat 

Decorating  Company,  a  corporation,  bef 
Justice^  to  recover  the  amount  of  two 
for  horse  feed,  alleged  to  have  been  so9 
them  to  the  dectwatlng  company  in  Febi 
and  March,  1802,  and  recovered  judgi 
from  whi(^  the  defendant  appealed  ti 
county  court,  where  Jndgmoit  was  i 
given  tot  the  plaintiffs.  The  defiei 
brings  tiie  case  here  by  writ  of  error 
December,  1891,  and  again  in  Jannaiy, 
Wright  Gauthior,  who  was  In  the  wapli 
the  defendant,  ordered  from  the  plal 
a  bill  of  feed  for  the  defendant  Tbi 
tides  so  ordered  were  furnished  and  < 
ered  by  the  plaintiffs  to  the  defendant 
January,  1S92,  the  plaintiffs  presented  t 
defendant  their  bill  for  the  goods  fuml 
In  December,  and  in  February  f<^  i 
fumlGiied  in  January.  Both  these  bUls 
paid  by  defendant's  check  oa  the  Ame 
National  Bank  of  Denver.  On  the  fai 
the  January  check  was  the  memoran 
"Ac.  A.  Gauthler,"  and  (Hi  tiie  face  oi 
February  check  the  memorandum,  "Fc 
Gauthler  feed  bill,"  which  memoranda 
written  on  the  checks  at  the  time  they 
drawn.  In  February,  and  the  first  ha 
March,  the  same  Wright  Gauthler  ore 
additional  goods  for  the  defendant  fron 
plaintiffs,  which  were  furnished  as  the 
era  had  been.  On  the  1st  2d  of  Mai 
bill  was  rendered  to  the  defendant  foi 
February  accotmt,  which  was  retained  1 
until  after  the  middle  of  the  month, 
defendant  tiioi  declined  to  pay  tiie  bHI, 
tag  it  had  nothing  to  do  wlUi  It  W 
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Gaotiiler  hsd  no  anthorlty  from  the  defend- 
ant to  ordw  any  of  the  foods  wtdcb  plaln- 
tUb  bad  fDTnlahed.   He  was  not  Its  agent 
for  t2iat  porpoae.    Hie  goods  were,  as  It  ap- 
pears, itsed  by  A.  Oauthler  as  feed  for  his 
horses.   This  A.  Oauthler  was  In  the  serrlce 
of  the  defendant  as  snperintendent  (tf  Its 
bnslnesa,  nnder  a  written  CMitract,  by  the 
terms  of  which  he  was  to  lecelTe  9200  per 
mouth  for  his  serrloes  and  the  use  of  three 
of  his  horses  and  wagons;  the  horses  and 
wagons,  howerer,  to  be  kept  at  his  ocpense. 
Hile  arrangement  with  A.  Oauthler  was  un- 
known to  the  plalntlirs,  who  aappoeed  from 
the  fact  of  the  bills  being  i>ald  by  the  de- 
fendant that  the  goods  were  properly  charge- 
able to  It.   Oomud  for  defmdant  refer  ns 
to  the  w^-eetabUrtied  doctrine  that  corpora^ 
tloDS  are  bound,  and  bound  only,  by  the  acts 
and  contracts  of  their  agents  done  and  made 
within  the  scope  of  their  authority.   Tblm  is 
nnquMUonable  law;  and.  In  so  flur  as  a  iKlnr 
dlpal  may  be  affected  by  tiie  acts  of  an 
agent;  or  ummed  agea^  Uie  ^wllcattai  ot 
the  role  Is  not  confined  to  eorporatloni;  it 
bulDdea  all  prlncfpala;  so  that  It  may  be 
■aid  gouraUy  that  no  principal  la  boond 
the  acts  of  an  agent  outside  of  the  authority 
conferred,  or  by  the  acts  of  one  who  assumes 
to  be  an  agen^  and  la  wlthont  antSuMrlty. 
But,  while  this  is  true,  cases  frequently 
arise  in  which,  notwltbstapdlng  no  direct 
authority  was  erer  glren,  It  wonid  be  Inr 
equitable  to  p»mlt  its  exlataice  to  be  de- 
nied.  One  canwA,  eren  negligently,  mislead 
anotho-  to  his  prejudice,  and  escape  the  con- 
sequences by  dlsaTowlng  his  own  acts;  and 
If  he  permits  another  to  clothe  himself  with 
an  apparent  anthMtty,  or  reeognlaes  <v 
adopts  Uie  acta     a  party  irho  has  assomed 
to  be  his  agent.  In  sucdi  manner  as  to  Induce 
ttilrd  persons  to  brieve  In  the  ^latenoe  ot 
the  authority  and  ttie  agency,  and,  so  be- 
UerlnK  to  deal  with  audi  apparent  agent  on 
the  credit  of  the  principal,  he  will  be  es- 
topped to  say  that  such  party  was  not  his 
agent  and  In  poswowion  ot  t3w  reqnldte  au- 
thority.  TbiM  la  evidently  the  Ihecwy  upon 
wUdi  the  plalntllte  rdy  tor  an  affirmance 
of  tMr  Jndgmoit,  because  tli^  make  no 
claim  that  Wright  Oauthler  was  In  pos- 
session osC  any  actual  authority  tn  the  prem- 
ises; but  tbeiT  pnatB  are  Insnffldent  tot  the 
pnipoB&   It  clearly  enoii^  appears  that  ttie 
goods  were  mdered  for  the  defendant,  and 
a  ptxtlon  cf  tiiem  paid  tor  by  it;  bat  there 
Is  no  erldenoe  that  tiw  d^endant,  at  the  time 
It  made  the  jnyments,  knew  that  the  plaln- 
tUfs  beUered  It  to  be  the  real  purt^aser. 
Sudk  knowledge  la  essential  to  an  estt^pd 
w  a  ratification.   If  the  Ulla  whldi  were 
paid  were  made  out  In  the  name  of  the  de- 
ffludant;  in  audi  maonw  as  to  Indicate  ttiat 
the  p1afa*f*yf  supposed  they  were  dealing 
wHh  it^  ttuit  fact  wwdd  probably  be  soffl- 
dent  to  duuge  It  with  knowledge,  <x  at 
least  to  put  it  iipoo  Inquiry.   The  bins  nptm 
Mich  this  salt  was  b^Kl^^  are  made  oat 


in  that  way,  but  there  Is  no  evidence  as  to 
the  form  of  the  bills  which  were  paid.  They 
were  recdpted  by  the  plaintiffs,  and  left  with 
the  defendant  Proper  legal  steps  should 
have  been  taken  to  compel  their  production 
In  court,  and,  If  these  had  been  unsucce^- 
ful,  parol  evidence  of  their  contents  would 
hare  been  received.  Hie  memoranda  upon 
the  checks,  while  they  might  Indicate  some 
private  understanding  between  the  defoid- 
ant  and  A,  Oauthler  as  to  the  disposition  of 
the  goods,  were  no  notice  to  the  plalntiCTs 
that  the  goods  were  not  purchased  on  the 
defoidant's  account 

The  plaintiffs  were  permitted,  over  the 
objection  of  the  defendant,  to  prove  Its  In- 
corjKjratlon  by  paroL  This  was  error.  Snch 
proof  can  be  made  only  by  an  authenticated 
coi^  vl  its  charter  or  certtficate  vt  Incorpora- 
tkML  But  the  eeror  was  In  no  way  pr^- 
ndldal  to  the  defoidant  The  defendant 
peared  and  defended  the  suit  In  the  Jnstloe^ 
court  The  judgment  there  redtes  sudi  ap- 
pearance. It  appealed  fn»u  this  judgment 
to  the  county  court,  and  gave  an  appeal 
bond,  executed  In  Its  behalf  by  its  offi- 
cers apparently  anlhoriKd  for  that  pturpose. 
It  appeared  In  the  oonntr  court,  cross^r- 
amined  witness os,  and  Introdooed  erldenee. 
It  thiu  admitted  Its  corporate  existence,  for, 
If  It  had  no  esdstenoe^  It  oonld  not  appear. 
It  did  mora  The  effect  cC  its  an>eal 
bond  was  an  afflrmatlm  at  its  IncoipMatlan. 
and  It  was  In  the  county  court  by  virtue  of 
sudi  affirmation.  If  a  corporation  appears 
to  a  salt.  It  canoct  deny  Its  own  nlatence, 
and  sudb  appearance  is  c<mduslve  evidence 
<a  Its  legal  eXtstence  for  the  purposes  of  the 
pending  case.  Railroad  Oa  v.  SUriey,  20 
Kan.  080;  Seaton  Railroad  Ool,  DO  Mo. 
416.  Vrooi  ot  Its  InoorporatiQn  waa  there- 
fbra  unnoeosgory,  and  it  suffered  no  harm 
from  Ihe  InoMnpetent  erldenee  admitted; 
hat  because  of  the  defldency  In  the  sfildaioB 
which  we  have  mentknied  the  judgment  must 
be  iwreraeda 


BBtFDBLIOAM  FUB.  00.  t.  mNESEL 
(OoorC  €t  Appeals  of  Odorada    Oct  9,  1898.) 
LmsL— RuHORe— -Imrmsno. 

1.  Where  the  obvions  meaning  of  words  lo 
as  article  comirialQed  of  is  libelons,  'InDUendoes 
fat  the  complaint  may  be  rejected  as  surplusage. 

2.  An  article  announdng  the  attempted 
murder  of  a  family  by  poison,  giving  details  of 
the  atrocity,  alle^n?  search  for  the  author,  and 
directing  attention  by  iosiauation  to  a  jfexsoa 
In  BDch  manoer  as  would  natnraJly  cause  sus- 
picion to  rest  on  her  as  the  would-be  murder- 
ees,  is  libelons  on  Its  face^ 

8.  An  article  describing  a  person  as  having 
such  a  mania  for  destructKm  that  she  scatters 
poison  about  the  ndghborhood  for  dogs,  chick- 
ens, and  honsehold  pets,  and  alleging  that  riie 
poisoned  a  cow,  tried  to  take  her  own  life,  and 
attempted  the  destruction  of  a  family  against 
whom  she  had  a  grudge.  Is  libelous  as  tending 
to  exdte  fear  and  abhorrence. 

4.  An  artide  Is  libdons  though  It  purports 
to  be  and  is  a  poUlcatioa  of  rumors. 
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A^eol  tnm  dlstriet  eomi,  Arqahoe  eom- 

Aodon  by  EHIsa  J.  Uiur  afliiiitt  llie  B» 
pnUlcui  PabUddnff  Oompauy.  Judgment 
for  plaintiff.   Defendant  appeiOs.  Affirmed. 

Ij.  B.  France*  for  appelant  U.  B.  Ouv 
penter  and  J.  H.  Crozton,  for  asp^tee. 

THOMSON.  J.  Olils  Is  an  action  for  Ubel. 
tvoDght  by  Ellna  J.  Miner  asainat  the  Re- 
(mblloan  PnbUshlng  Company.  The  only 
qaesHim  to  be  deto^lned  r^tes  to  the  aof- 
fldency  of  the  complaint.  The  defoidant 
mored  In  aireet  of  judgment  for  the  reasMi 
that  the  complaint  did  not  state  tacts  suffl- 
dent  to  constitute  a  cause  of  actl(m,  because 
the  alleged  libelous  words  set  forth  are  not 
actilonable  per  se.  T^e  moUon  was  denied, 
and  Judgment  entered  on  the  verdict  This 
action  of  the  court  Is  the  subject  of  the  only 
errors  aaslffoed.  The  following  is  a  copy  of 
the  alleged  llb^ous  publication,  as  set  forth 
In  the  complaint,  together  with  the  innuen- 
does of  the  pleader: 

"A  fiendish  act  An  attnupt  at  murder  by 
the  [>olsonIng  of  the  family  of  J.  T.  Potter. 
Eight  perscHis,  after  partaking  of  a  meal,  are 
strlck^  down  bj  sickness,  which  proves  to 
have  becu  caused  by  arsenic  administered  in 
food.  The  bidden  mystery  connected  with 
the  affair.  Gtmdition  of  the  patients.  One 
of  the  most  desperate  attempts  at  murder  the 
criminal  annals  of  Arapahoe  county  record 
was  made  yesterday  morning  in  the  family 
of  Jamee  T.  Potter,  an  tM  dtlzen  of  DenTer, 
residing  at  No.  805  Lawrence  street  by 
means  of  arsenical  polsrailng.  The  facts  In 
the  case  betray  a  most  deplorable  conlition 
of  affairs,  and  hidicate,  if  their  establishment 
can  be  Judldonaly  reached,  the  presence  of  a 
dangerouB  member  of  the  commumty,  whose 
apprehCTslcm  and  confinement  should  be  at 
once  directed  by  the  authorities.  At  an  early 
hour  on  Monday  morning,  the  would-be  vic- 
tim of  crime,  with  his  family,  consisting  of  a 
wife  and  children,  a  married  daughter  with 
her  children,  and  servant  girl,  breakfasted, 
after  which  Mr.  Potter,  who  Is  to  the  employ 
of  the  Denver  and  South  Paiic  road,  pro- 
ceeded to  his  business.  Nothing  occurred  to 
disturb  the  harmony  of  the  household  until 
about  9  o'dock.  About  -that  time  DolUe  Wil- 
son, employed  La  the  family,  complained  of 
feeling  unwell,  and,  at  the  suggestion  of  Mrs, 
Potter,  abandoned  her  household  duties  and 
retired.  Nothing  ot  any  serious  character 
was  appreh^ed,  and  It  was  thought  her  Ill- 
ness would  be  succeeded  by  convalescence 
Half  an  hour  later  one  of  the  children  of  the 
family  was  srat  to  Miss  Wilson's  room,  to  as- 
certain her  condition,  and  if  there  was  any- 
thing she  required.  Upon  opening  the  door 
at  her  apartment  the  youthfol  meeseiisf^r 
was  srtnrtled  at  the  spectacle  which  greeted 
her  gue.  nie  occupant  was  discovered 
pnxie  upon  the  bed.  her  eyes  gazing  Into  va- 


oancy,  her  form  transfixed,  great  i 
VfnpbaOoa  mOing  tnm  her  bro 
the  nnfortunate  woman  apparently 
final  pangs  of  dissolution.  Tb»  alai 
at  once  given,  and  sncfa  remedies  i 
tend  as  tiie  limited  teaonrcea  of  fin 
in  that  beAialf  afforded.  While  me 
her  revival  were  being  employed,  Mn 
ford,  a  dan^ter  of  Mr.  Potter,  on  a 
her  pareniB,  mm  Hind  with  palm 
back,  followed  by  pntfose  vomiting  a 
ep  ^nq^toms  oC  polaon,  and  wu  eo 
to  retire  to  her  room,  when  she  bee 
Tl<daitly  111  that  fbr  the  time  belns 
was  despaired,  ot  Soon  after,  her  t\ 
dren  w«re  slmnarly  afllleted,  and  wh 
were  being  eared  for  by  Mrs.  Pott< 
lady,  with  her  four  AB&na,  were  ca 
to  yield,  and  take  to  tteir  bada.  Ih  tl 
time  Mr.  Potter  bad  departed  the  « 
Dome  Bo<*,  a  station  on  the  Deni 
South  Park  road,  on  ofitdal  buMnci 
reached  his  destination  almost  at  It 
his  fiimfly  was  attacked,  and  whOe  en 
In  the  ptuBolt  of  the  (Ajeet  of  trie  i 
was  suddenly  attacked  with  pains 
most  Ttoleat  diancter,  Snreetlng  Us 
eyatein,  accompanied  by  Tomiting  and 
tendant  Indicatton  of  poison.  With  th 
eat  ^ort  he  wu  aMe  to  readi  the  shi 
a  tree,  and,  Ua  ^mptonn  Increasing 
lence,  be  determined  to  gain  the  statit 
proceed  home,  before  he  was  Incaps 
from  travel.  In  this  he  was  snccessfi 
made  oat  to  raadi  the  oara,  wbidi  be 
ed,  and  came  to  Vamr,  airlving  In  t 
late  in  the  afternoon.  Bn  nnzte  hlU 
pains  continued,  but  with  aid  of  ftie 
was  supported  tmtU  his  -deatlnatlo 
readied,  when  be  was  driven  to  his 
and  found  hla  family  as  abora  dec 
eT«y  nxHU  In  bla  hooae  being  allotted 
occupation  of  an  invalid,  none  of  wlu 
thus  far  received  medical  atteodanc& 
his  arrival,  Mrs.  Potter,  by  a  wondei 
erdse  of  will,  arose  from  hw  bed  o 
ness  and  mlnlatered  to  bla  necessltlea. 
to  the  day  n^gtab(wa,  who  had  been  at 
by  tiie  stzaoge  occorreooes  of  the  day. 
to  ascertato  4he  cauae,  and,  learning  ti 
dlUon  of  affairs,  Improvised  meana  a 
for  their  comftwt  and  recovoy.  Mr. 
a  son-to-law  of  the  afflicted  Ihmlly, 
soon  t^T,  and,  trniUng  his  exertion 
those  of  others,  soon  hod  the  tovaUd 
condition  of  comparative  qnlet,  thooi 
symptoms  maidfteted  atUl  eontlnned.  i 
fused  to  yidd  to  aodi  medlcamenta  t 
been  administered.  At  one  o*clo<& 
dny  OKHming  Dr.  McAeth,  the  fomOy 
dan,  reached  the  afllleted  family,  and 
a  careful  diagnosis,  decided  the  entire 
hold  was  suffering  from  the  effects  of 
ical  i>ols(m.  He  began  a  treatment  a 
to  counteract  Its  effeota,  and  was  i 
with  but  limited  results  at  firsts  bat,  a 
by  those  who  had  been  sommonad  In  v 
the  entire  absence  of  noraea,  be  pem 
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and  hr  d^llcht  feaA  ■»  ilu  mceeeded  In  bit 
OttJoet  tbat  tlw  poflenti,  wltb  tbe  exception 
of  liin  WUatn,  were  pronounced  la  a  fair 
wiv  of  reooTwy.  Oke  OMve  «f  ttda  iii7ite< 
rioDs  attem^  at  the  miiid»  of  a  promlnoit 
Olid  iBflwmtM  famU7,  as  atatodi.  «w  anenlCt 
and  an  Inreattsattoa  of  the  maana  by  irtiich 
It  could  hare  been  iotrodooed  Into  tba  house* 
tudd  was  began.  The  boose  ta  snppUed  with 
water  by  ttie  Hcdly  ■jrateao,  and  an  ezamlna* 
tion  of  the  hydrant  dtstfloaad  the  presence  of 
what  reoDataed  of  a  eofttlng  of  white  powder« 
lining  the  eoca^  pipe  for  aeraral  Inchea  from 
tta  moattL  Laat  evenlny  a  wofter  of  the 
Republican  called  at  tiM  real  den  oe  of  the 
flunOy  and  wftnoweda  most  idttfol  apectade. 
Mr.  Potter  was  found  in  bed,  still  Buffering 
sraat  palne,  hot  ImhmCuI  that  he  would  aur- 
t1t«  flM  atladL  Mra.  Bradford,  though  np 
and  about,  was  moaning  with  pain,  and  ap- 
parentlj  oiduring  great  suffering.  Her  chU- 
4ren,  with  those  of  Mrs.  Potter's  household, 
were  enttr^  cwraleseent.  wblle  ADas  Wil* 
eon  was  still  oonflned  to  ho*  bed,  with  chances 
of  recovery  probable,  rather  than  certain. 
TViken  all  In  all,  tlM  situattan,  while  niOre 
enconraslng  than  eould  taave  been  expected, 
was  the  reverse  of  che^ful,  [meniUDg  that 
an  attempt  had  beeo  aaade  to  commit  the 
crime  <xC  murder  upon  the  fiunUy  of  J.  T. 
PottOT  by  poison.]  In  aeardi  of  the  author 
of  this  deplorable  state  of  afFsln,  the  re- 
porter had  bis  attention  directed  to  a  woman 
residing  In  tbe  ne^botbood,  who  Is  known 
under  Itte  historic  pseudonym  of  'Iiucretla 
Borgia,'  {meaning  this  plaintiff  J  though  more 
familiar  to  her  n^g^bora  and  officers  of  the 
law  as  Usa  Miner,  [meaning  Bliza  J.  iMlner, 
plaintiff  In  this  action.]  She  [meaning  this 
plalntlfl]  la  aald  to  bare  attempted  her  own 
life  on  one  «r  mwe  oecaatons,  fsUlng  In 
which  ahe  [meaning  this  plaintiff]  has  sup- 
plied the  craTlng  for  death  by  scattering 
what  fa  supposed  to  bave  been  ytAaxm.  about 
the  neighborbood.  to  the  death  of  dogs,  dilck- 
«is^  and  hous^ld  pets.  The  Borgia  of  tho 
fourteenth  CMitury  Is  represented  as  having 
bem  beantlfnl  aa  tbe  jOiantom  vt  a.  dream, 
tall  and  OHnmandlDg,  with  a  form  of  match- 
lees  symmetry.  The  modem  Borgia  [mean- 
ing this  plaintiff]  Is  diametrically  the  reverse 
in  nearly  every  instance.  With  regard  to  the 
alleged  type  <A  that  duracter  suspldoned  In 
this  case,  [meaning  this  plaintiff,]  the  re- 
pwter  Is  unable  to  define  her  ezc^lencles  or 
defldendes,  for  last  night  she  [meaning  this 
plaintifln  waa  Inrislble.  The  neighbors  speak 
4>f  her  [meantaig  tUa  plaintiff]  as  one  who  baa 
been  guilty  of  sccenMdtfes  that  can  be  ac- 
counted for  on  no  other  hypothepls  than  In- 
sanity. A  tSx%.  Steams  Insists  that  she 
[meaning  this  plaintiff]  poisoned  her  cow  in 
ttie  epHng  of  1881.  and  that  upon  Repeated 
oocastotts  she  has  witnessed  her  [menning 
Ibis  plaintiff]  scattering  substance  on  poteto 
paring,  regetables,  ete.,  which,  upon  exam- 
Inatfcm,  she  found  to  be  ground  glnss.  On 
jesterAiy  ttofnlng  Mrs.  Steams  found  a  coa- 


pia  of  ham  booaa  Had  in  a  pa^,  vvon  'wUife 
had  beonsprlnklea  a  white  powder,  with  tba 
nature  of  which  she  was  Ignorant  A  praBift> 
nent  dtixen  residing  In  the  nclgbboiiiood 
mmtlooed  a  cbcomstaace  whldi  came  under 
his  obsoratlan  serecal  years  aga  Gapt 
Xtendemoa  nod  lady,  employed  In  Snyder  * 
Strong's  book  store,  rented  rooma  of  the 
Miner  woman,  [meaning  this  plaintiff  J  yrba 
warned  them  to  vacate,  and,  they  refusing, 
she  [ineauing  this  plaintiff]  prepared  a  com- 
posllioo  Hi.  brimstone  eta,  which  she  [mean- 
ing this  plaintiffl]  fiied  In  the  haU  while  Mia. 
Henderson  waa  asleep,  mie  latter  was 
awtAe  dudttg  the  smudging  of  the  combaatt- 
Ides,  and  narrowly  eact4>ed  with  her  Ufa, 
The  woman  [meaning  this  plaintiff]  aabee^ 
quen^  stated  to  Mia.  Nleluds,  lesldlag  tii 
the  vicinity,  tbat  tt  was  her  iMenttoa  w  ob* 
tain  possession  of  the  roooia,  even  If  vhs 
[meaning  this  plaintiff]  waa  obliged  to  do  so 
at  the  aaerUlce  of  life.  It  u*ay  be  anything 
or  nothing,  her  [meaning  thla  plaintiff's]  ab' 
leged  comj^dty,  bnt  Oe  on^  tUng  certain 
about  tt  all  is  tha*  Mr.  Pottw^  famDy  bafe 
been  pclacmed,  Tmeanlng  fliat  the  plaintiff 
herein  pdsonad  the  Potter  family,  and  at 
tenqited  to  cunmit  the  crime  of  murderj  koA 
It  seams  to  be  the  duty  of  tbe  <tfB6era  to  se«K 
oat  and  punish  the  goaty  party  or  parties, 
[meaning  that  the  plitlntlff  hetdn  had  at- 
tempted to  commit  the  crime  of  murder  by 
poisoning  li>e  family  of  J.  T.  Potter,  and 
Should  be  punished  according  to  the  statute 
<tf  tba  state  of  Oolorada]" 

The  objections  to  the  complaint  urged  by 
defendant's  wasaA  are:  First,  that  the  ar- 
ticle complained  of  nowhere  charges  the 
plaintiff  with  the  comtnlsslon  of  any  crime 
ax  offense^  but  Is  a  statement  merdy  of  ru- 
ram  exlBtlng  In  the  neighborhood;  and, 
second,  that  the  Innuendo  with  whldi  the 
complaint  oondttdea  assumes  tbat  the  publi- 
cation charges  the  plaintiff  with  the  viola- 
tion of  a  statute,  when  there  was  no  statute 
of  thla  state  dining  the  act  mentltmed  In 
the  Innuendo  as  a  ct4me  w  offense;  that  to 
chaxga  one  with  an  attempt  to  do  an  act  Is 
not  actionable  unless  special  damage  be  al- 
leged; and  that  the  plaintiff  Is  bound  by  the 
Innuendo.  The  crfHoe  of  an  Innuendo  la 
pleading  Is  to  explain  tbe  defendant's  mean- 
ing In  the  language  employed,  and  also  to 
ahow  how  it  relates  to  the  plaintiff,  when 
that  is  not  dear  on  Its  ft^ce.  It  is  not  per- 
mitted to  put  upon  -Qie  words  a  conatmctlon 
which  th^  will  not  bear,  or  alter  or  en- 
large  thdr  seasA  It  la  <»ily  who^  tiie  words 
are  not  iwlma  fade  llbdona  that  an  Innuendo 
Is  necessary;  so  that,  vrtiere  the  meaning  <rf 
Hie  language  is  plain,  and  beats  Ite  own  In- 
terpretation upmi  its  face,  no  immendo  Is 
required.  Where  the  meaning  la  not  thua 
ai^areolv  and  an  ncplanatlon  is  neoe^ary, 
the  innuendo  la  used  to  ocpress  the  plaJn- 
tifTs  construction  of  ttie  Words;  bnt  It  can- 
not enlRrgp  or  vary  tiielr  sense,  and  Is  of 
no  avail  unleea  tibe  words  to  Irhldt  it  la  ap> 
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idled  hare  a  Tltdent  resumption  ot  the  in- 
noendo.  OasUenltln  t.  Hobbe,  Cro.  Ellz. 
428.  Bat  in  such  case  the  plaintiff  must 
abide  by  tbe  interpretation  be  has  glren. 
He  cannot  abandon  It,  and  Adopt  another. 
Where,  luywever,  the  obrlous  Import  of  the 
words  themselres  Is  libelous,  and  no  con- 
struction la  needed,  then  the  Innuendo,  If 
thete  be  one,  is  superfluous;  and,  no  matter 
how  much  Tiolence  It  may  do  to  the  language 
it  purports  to  construe,  it  may  be  rejected 
as  surplusage.  The  complaint  Is  good  with- 
out it  Carter  t.  Andrews,  16  Pick,  l; 
Kraofl  T.  Sentinel  Co.,  60  Wis.  425,  18  N.  W. 
Bep.  884;  Bain  t.  Myrick,  88  Ind.  137.  If 
the  result  of  an  lamination  of  the  article 
complained  of  la  that  it  la  actionable  upon 
Its  tace^  then  tJie  Innnraido  becomes  Imma- 
terlal,  and  a  dedaion  of  any  qneatioQ  raised 
uffoa  It  wlU  be  nnneceaBary.  A  llbdons  pub- 
Uoatlon  is  one  wlilch  tSuagm  or  Imputes  to 
any  p»aon  that  which  renders  him  UaUe  to 
pnnUhmrat,  ot  which  is  calcnlaited  to  make 
him  tbe  sul^ect  ot  hatred,  odlom,  contempt, 
or  ridicule,  rublishlng  Oo.  v.  Mosman,  15 
Cola  899,  24  Pac.  'Rep.  lOSl;  White  Nldir 
oSb,  8  How.  266;  HUlhooae  t.  Dminlng^  6 
Conn.  407;  Colby  t.  iteynolds,  tt  Vt  489; 
Deactar  t.  Spear,  4  UawMi.  116;  1  HIL  Tcrts. 
c  11,  f  18.  Testing  the  pubUcatlou  In  quea- 
thn  by  this  definition,  we  have  no  hesitation 
In  pronouncing  It  Ubdons  od  its  twee.  It 
announces  in  startling  headUnea  the  com- 
ndsdon  of  a  ffendlsh  act,— on  attempt  at 
murder,  Igr  ttae  poisoning  of  the  family  of 
James  T.  Potter,  It  proceeds  to  give  the 
details  ot  tbe  strode,  alleges  a  search  tor 
the  author,  and  directs  public  attentloo  to 
ttie  plaintiff  In  such  manner  as  would  natu- 
rally cause  snapiclon  to  rest  upon  her  as  the 
would-be  murderess.  There  Is  no  direct 
charge,  but  tbere  is  InslnuatiMi,  which  may 
be  equally  Injurious.  A  susplcton,  Instilled 
Into  the  minds  of  ttae  public,  that  the  dia- 
bolical attempt  at  murder,  which  la  de- 
scribed, was  made  by  the  plaintiff,  might 
be  as  operatlTe  in  or^wbelmlDg  ber  wttii 
odium  and  contempt  as  a  poadtiTe  charge  to 
the  same  effect.  The  obTlous  tendency  of 
the  publication,  taken  as  a  wlude,  Is  to 
fasten  such  auaplclcm  upon  tba  plaintiff,  and 
It  is  ttaereffflre  actionable.  Btarkle^  Sland.  ft 
Xi.  12,  92;  Drummond  t.  Zieslle,  6  Blackf. 
453;  Bain  t.  Myrick,  si^ra.  But  the  pub- 
lldied  artide  Is  lib^ons  in  other  respects. 
It  describes  tiie  j^ntlff  u  l&iTlng  sdcb  a 
mania  fw  destruction  that  she  wreaked  her 
vengeance  on  dogs,  chlckena,  and  bonaehold 
pets,  scattolng  pols«i  about  ftw  neigh- 
borhood; that  she  poisoned  a  cow;  tried  to 
take  her  own  Ufe;  and  attempted  the  de- 
struction at  a  family,  agabist  whom  tSm  bad 
some  kind  of  a  grudge,  by  a  compositton  of 
brlmatoue,  etc.  Wanton  and  malidons  acta 
Uke  these  would  necessarily  ex<dte  fear  and 
abhorrence  among  her  nelgbbon;  and,  as 
the  complaint  avers  the  cbarge  that  she  com- 
mitted them  to  be  false,  and  tbrf  motion  in 


arrest  admits  the  truth  of  the  con 
the  Ubdoas  character  of  the  statea 
unquestionable.  It  is  true  that  the 
does  not  make  the  various  charges 
Us  own.  knowledga  Eto  dalma  to 
his  information  from  outdde  sources, 
times  giving  his  autliortty,  and  son 
not;  but  it  is  plainly  not  mere  rumors 
he  has  repeated,  as  coonsel  urges.  £ 
guage  Is  too  explicit  for  that  Bat, 
it  were,  giving  counsd  tbe  benefit  of 
tdaims  In  this  particular,  still  that 
not  vitiate  the  oomplalnt  or  be  a  bar 
action.  This  is  not  slandor.  It  fa  Ub 
the  power  of  the  press  to  make  and  i 
reputations  Is  so  great  that  words 
would  not  be  13ie  subject  of  a  salt  if 
merely  are  actionable  when  printed  m 
Ushed  In  a  newsp^Mr.  In  Stdnner  i 
ers,  1  Wend.  461,  tbe  eonrt  say: 
not  surely  be  necessary  to  go  into 
amlnatlon  <tf  anthocltles  to  ihow  tl 
pubUcfttlon  In  a  newv^pv  of  nmiMi 
Jmlbfled  by  the  fact  that  snob  nun 
Isted."  Bee^  also,  Btarid^  Sbmd.  & 
279.  Tile  court  did  not  «  In  dei^ 
fendant*8  motloii,  and  ttas  Judgment 
affirmed. 


MISSOULA  OI^BXmtlO  UOHT  C 
MORGAN. 
(Snprsme  Oonrt  ot  Montana.   Get  2 
Afpbai.  vrom  JusnOB— Rbvtbw — Statbi 

AFFBAIi— JUDOMSHT  ON  FoBdBLB  En 

1.  Under  Code  Cavil  Free.  H  73 
822-826.  providing  that  on  appeal  tron 
ticc^a  court  the  cause  shall  be  tried  de 
the  diatrict  court,  the  latter  court  cai 
view  the  action  of  the  jaatice  in  rc 
Jadgment  five  days  after  hearing  ins 
within  four  days,  as  provided  by  Goc 
Proc  4  794. 

2.  Instructions  slv^  and  refused, 
corporated  in  the  stBtemmt  or  bill  at 
tions.  cannot  be  reviewed  on  appeal. 

3.  Where,  in  forcible  entry  and  d 
the  verdict  finds  defendant  guilty,  ai 
him  one  dollar,  and  finds  the  monthly  r 
the  land,  and  Uiere  are  spedal  findfai 

Slaintiff  was  in  oetaai  pouesrion  at  tl 
efendant  fordblT  entered  and  detained 
sion,  a  judgment  for  possesrion  and  i 
of  treble  the  rental  value  la  proper. 

Appeal  from  district  court,  Missoul 
ty;  Frank  H.  Woody,  Judge. 

F(»'cible  entry  and  detainer  by  the ' 
la  Ejlectrlc  Light  Company  against  Ja 
Morgan.  Judgment  for  plaintiff.  De 
appeals.  Affirmed. 

H.  D.  Moor^  for  appenant.  Met 
Claybwg  ft  Onnn  and  T.  a  MarrtisB. 

peUe& 

HABWOOD,  J.  Tbia  actltm  was  flr 
seated  In  the  justice's  court  by  plat 
obt^  restltnti<m  of  tbe  posseaaion  oi 
tain  ^ece  of  land  in  Mlaaoula  county 
the  proTlatons  of  the  statute  forblddl 
dble  entry  or  unlawful  detainer  o 
in  posse—Ion  of  another,  <Oode  OM 
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H  716-788,)  ud  file  trial  In  the  jnitlcv'B  «nirt 
remlted  In  flndlngs  and  jadgment  In  faror 
ot  i^alntlir.  The  eauae  waa  then  appealed 
to  the  district  coort  at  said  connty  by  defend- 
ant In  the  district  court  anoOker  trial  was 
had,  before  the  court  and  a  Jnry,  which  again 
resulted  in  findings  and  judgment  In  favor  of 
plaintiff,  frmn  which  latter  Jndgment  an  ap- 
peal Is  prosecuted  to  this  court  by  defendant 
The  errors  assigned  and  urged  in  this  court 
by  appellant  relate  (1)  to  the  rulings  of  the 
district  court  in  refusing  to  grant  defend- 
ant's motion  "for  a  perpetual  stay  of  pro- 
ceedings Id  said  action,  on  the  gronnd  that 
the  Judgment  appealed  from  was  rendered 
more  than  four  days  after  the  cause  was 
submitted  to  the  Justice;"  and  (2)  the  order 
of  the  district  court  orermling  appellant's 
motion  to  dismiss  said  action  on  the  same 
grounds;  <3)  that  the  court  erred  In  refusing 
to  glre  the  Jury  certain  InstructlonB  tendwed 
by  defendant;  (4)  that  the  eridrace  is  insuf- 
ficient to  Jostlfy  the  verdict;  and  (6)  that 
tlie  Judgment  entR«d  in  said  case  is  not  an* 
thtwised  by  the  verdict  In  that  the  verdict 
is  for  restltatlon  of  the  premises,  as  well  as 
the  rental  thneof,  while  the  verdict  of  the 
Jury  was  only  for  the  rental  value  of  the 
premises.  The  princiiml  point  relied  on  by 
appellant  appears  to  be  the  asaignmeut  that 
the  district  court  erred  in  overruling  appel- 
lant's motion  tot  "perpetual  stay  of  pro- 
ceedings." and  his  motion  that  the  district 
court  dismiss  the  action,  on  the  gronnd  that 
it  appears  from  the  Justice's  doclcet  that 
the  Judgment  by  the  Justice  of  the  peace 
was  rendered  on  the  fifth  day  after  the  sub- 
mission of  the  cause.  Instead  of  within  four 
days  after  such  submission,  as  provided  by 
statute.  Section  704,  Code  Civil  Proc.  These 
motions  were  each  predicated  on  the  same 
pruunds,  and  each  practically  sought  the  de- 
termination of  the  case  by  the  district  court 
because  of  an  &noT  or  Irregularity  commit- 
ted by  the  justice  of  the  peace  In  the  adjit- 
dlcatlon  before  him.  We  have  no  doubt  that 
appellant.  In  the  district  court,  had  a  right 
to  dismla8*hi8  appeal  fimn  tlie  Justice's  court 
at  any  time  before  commencement  of  trial 
in  the  district  oonrt  The  motions  hm  un- 
der consideration,  however,  were  not  for  dis- 
missal of  such  appeal.  Imt  sought  the  dls- 
nlssal  of  the  cause  by  tbe  district  court  and 
thereby  an  annulmmt  of  the  Judgment  of  the 
Justice^  court  because  of  certain  irregular 
action  of  the  Justice  dnring  his  adjudication 
of  ttie  casa  Under  onr  system,  an  appeal 
from  the  justice's  court  after  an  adjudica- 
tion and  decision  of  the  cause  by  the  jus- 
tice, raises  the  case  Into  the  district  coort, 
with  all  the  original  papers,  for  trial  de  novo 
on  the  merit!.  Ckide  dvU  Proc  H  780,  731. 
822-826;  State  T.  Bvana,  18  Uont  — ,  S3 
Pac  1010.  niere  is  no  lurovlsion  for 
the  district  oourt,  upon  sneh  an  appeal,  to  re- 
view certain  ralliigs  m  acUra  of  the  jmrtdce 
4tf  the  peace  in  the  ccorae  of  his  adjudlca^ 
ttoa  and  dcdirimi  of  the  case,  and  on  the 


correctness  or  incorrectness  thereof  deter- 
mine the  caae  In  the  district  court  it  is  true 
that  if  the  jnstioe  had  no  Jurlsdictl<m  of  the 
parties  or  the  subject-matter  ot  the  action, 
the  district  court  would  dismiss  or  nonsuit 
the  case,  because,  under  those  conditions,  the 
district  court  wcmld  have  no  Jurisdiction  to 
try  and  determine  the  case.  Many  cases  cited 
by  appellant's  counsel  In  support  of  his  posi- 
tion rdate  to  such  conditions.  But  In  the 
cose  at  bar  It  appears,  and  Is  not  disputed, 
that  the  Justice  had  Jurisdiction  tmtb  of  the 
subject  of  the  action  and  of  the  parties 
thereto.  When  the  adjudication  was  finished 
in  the  justice's  court  nnd  the  decision  record- 
ed, the  defendant  carried  the  case  Into  the 
district  coort  by  ai^eal  for  trial  da  novo, 
as  provided  by  law;  and  in  our  opinion  the 
district  court  committed  no  error  in  refusing 
to  review  the  actl(m  of  the  Justice  ot  the 
peace.  In  tbe  respect  mentioned  In  ttaid  mo- 
tions, and  determine  the  case  on  considera- 
tion tho-eof.  Within  certain  llmltatlcHis,  snch 
review  may  be  had  through  certiorari  pro- 
ceedings. 

It  Is  manifest  from  an  examination  of  the 
record  tliat  some  of  appellant's  speclflcattouH 
of  «T0r  cannot  be  reviewed  on  this  appeal 
from  the  Jndgmwit  The  record  contains  pot' 
tlons  of  the  Judgment  roll,— tiiat  Is,  the  com- 
plaint answer,  and  Judgmmt— to  which  is 
annexed  a  statement  on  appeal;  but  It  is 
disclosed  by  examination  of  the  statement 
on  appeal  that  it  does  not  include  the  in- 
structions givm  to  the  Jury,  or  those  ten- 
dered by  defendant  and  rejected  by  the 
court  It  Is  true  there  Is  bonnd  in  the  rec- 
ord here  what  purports  to  be  copies  of  the 
instructions  given  by  the  court  to  the  Jury  in 
the  case,  but  these  Instructions  are  not  part 
of  the  Judgment  roll*  (section  806,  Code  OIvll 
Proc.,)  and.  not  having  been  Incorjwrated  in 
a  statement  or  bill  ot  exceptions,  we  are 
dearly  not  authorised  to  review  them,  (Bar- 
ber V.  Briscoe^  8  Mntt  214,  10  Pac.  B^. 
S80;  Bank  v.  Fnqua.  11  Mont  280,  28  Pac. 
Bep.  201;  Kl^nschmldt  t.  McDermott  12 
Mont  300,  SO  Pac.  Bep.  888.)  It  la  obwrred 
that  the  record  nowhere  contains  s  copy  ot 
the  instructions  which  were  ottmA  tbn 
defendant  and  reacted  by  tile  oonrt  Yet 
the  statCTQMit  contains  qteciflcattona  of  al- 
leged error  committed  by  the  oonrt  In  reus- 
ing to  give  certain  Inatmcttons.  HuretOre 
those  spedflcations  relatinc  to  tbe  Instmc- 
tiona  are  unavailing. 

As  to  the  assignment  that  the  erldmce  Is 
Insufficient  to  sustain  the  verdict  this  Is  not 
a  matter  subject  to  review  la  an  appeal  from 
the  judgment  alme^  hat  pertains  to  motion 
for  new  trial  The  contention  that  the  Judg- 
ment does  not  conform  to  the  verdict  of  the 
Jury  la  nntenaUb  The  Jury  zendaced  a  g&a- 
eral  vwdict  aa  foUowa:  "We;  the  jnry  bi 
the  aboTeeotitled  action,  find  the  defendant 
guilty  of  a  forcible  entry  and  detainer  of  the 
premise*  in  question,  and  fix  tabi  ponishment 
tbereCor  at  a  line  of  one  dollar;  and  fnrOier 
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find  that  the  montbly  rental  ralne  at  said 
prandtees  doitiiff  tlie  time  defendut  had  been 
In  powwrion  of  the  same  to  be  one  dollar  per 
montlL"  And,  In  addlttim  thoreto.  special 
flndlnsB  that  i^intiff  was  In  the  urtnal  pos- 
MBslom  of  the  land  at  tbe  time  erf  tbe  d*> 
fendant's  entry,  and  tbat  defendant  altered 
fWclbly,  and  detained  poasesaliHi  of  said  land, 
me  judgment  pro  Tides  for  the  reatltntlon  of 
tbe  possession  of  said  land,  and  recovery 
from  defendant  of  tliree  dollars,  being  treble 
tlie  amount  of  tiie  rental  Talae  oC  the  i»em- 
Ises  finind  by  Hie  Jury,  and  oiw  dollar  fin^ 
together  with  costs  and  diabursementa.  This 
recoTery  Is  in  conformitf  to  tiie  law  nnder 
the  findings  ot  the  jmy.  mw  judgment  of 
th»  district  court  will  therefore  be  affirmed. 

Ttie  OUIUP  JUSTIOB  and  DB  WITT,  J., 
concur. 

BTATBI  T.  DBSLAUBIBS. 
(Bnpreme  Court  of  Montauiu  Oct  9.  1883L) 
Criminal  Law — Appeal  fkoh  Justiob. 
Under  Grim.  Prtc.  Act,  S  proriding 
that  OD  appeal  from  a  Justice's  court  tbe  case 
ahall  be  tried  aaew  in  the  district  court.  It  in 
error  for  the  latter  court  to  arrest  the  judgm«it 
in  a  cause  tried  before  it  on  appeal  from  a  Jua- 
tloe  on  tbe  ground  that  the  Justice  was  witlurat 
Jurisdiction. 

Appeal  from  district  court.  Deer  Lodge 
coonty;  J.  M.  Dnrfee^  Jttdge. 

ProsecatlMk  In  a  Jnstic^a  coort  oC  one 
Slaughter  for  larceny.  The  Jury  fimnd  for 
defendant,  and  recommended  that  the  costs 
be  taxed  against  the  complaining  witness, 
A.  Deslauries.  Judgm^t  for  costs  was  ac- 
cordingly entered.  Deelamies  appealed  to 
the  district  oourt  Judgment  affirming  the 
taxation.  Deslauries  mcroi  in  arrest  Mo- 
tion granted.   The  state  appeals.  Reversed. 

Statement  of  the  case  1^^  the  Jnttlee  ddlr- 
erlng  the  opinloa: 

This  Is  an  appeal  1^  the  state  from  the 
order  of  tbe  district  court  arresting  Judgment 
rendered  for  costs  against  a  comidalnlng 
witness  in  the  prosecuUoii,  for  a  dismissal. 
Section  391,  Orim.  Prac.  Act  The  case 
originally  was  State  t.  Slau|^t«-,  for  petit 
larceny,  commenced  and  tried  In  the  Jus- 
tice's court  The  Jury  In  the  Justice's  cotnt 
gave  the  following  verdict:  "We,  the  Jury, 
find  for  the  defendant  and  recommend 
that  the  costs  be  taxed  to  the  c<»nplalnlng 
witness."  Judgment  was  thereupon  entered 
In  that  court  against  the  complaining  wit- 
ness, Deslanrles,  tor  costs.  He  appealed 
to  the  district  court  Trial  was  had  before 
a  Jury,  who  found  the  following  v^lct: 
"We^  the  Jnxy,  find  there  was  no  probable 
canse  for  commencing?  the  proeecntion  in 
the  above-entitled  action,  and  tbat  such  was 
malicious."  The  complaining  witness.  Des- 
lauries, In  the  district  court,  moved  for  ar- 
rest of  tbe  Judgment  on  thetoUowlngground: 
"Jnstlee  court  had  no  Jnrlsdlctl<m  to  enter 
Judgment  against  tbe  complaining  witness 


OD  ttie  verdict  ot  a  Jnyi  hence  ttw  Ji 
was  void."  gnnmd  of  tbe  m 

the  district  court  was  that  tbe  ▼< 
the  Justice's  court  did  not  find  t 
proeecutlon  was  not  without  probabl 
or  maUdous,  and  that,  tlierefore, 
tioa'a  Jadgment  was  wltboat  Jmi 
The  district  court  sustained  tbe  mi 
Deslanrles,  and  ordered  tbaX  no  Ji 
be  oLtned  against  him.   The  state 

Henri  J.  Hadtdl  and  B.  L.  Kncn 
tha  Stata   T.  OXeaxy,  fbr  napoaOa 

DBWITT.  (after  atatlnff  Hie  fi 
is  our  opinion  that  the  district  coa 
In  craatlng  the  motion  hi  arrest  of  Jn 
The  same  point  Is  here  presented 
decided  In  State  t.  Bvana,  13  Moat 
Pac.  Rep.  lOia  and  BUecMe  light 

Morgan,  18  Bfont.   ;  84  Pac.  B 

Appdlee  ben  was  also  ^pellant 
district  ooort  He  appealed  team 
tlee'a  court  to  ths  district  court,  i 
appeal  the  trial  In  the  dtatrict  com 
novo,  whether  the  case  la  dvU  (case 
or  criminal,  (Orim.  Prac.  Act,  f  SIA.) 
be  said  In  tfils  case  as  In  Meettie  L 
▼.  Uwgan:  "Thm  la  no  prorMcn 
district  court,  upon  such  an  appeal 
▼lew  certain  rulings  or  actions  of  tbi 
of  the  peace  In  the  course  of  his  adju 
and  dedslon  of  the  case,  and  on  ths 
ness  or  Incorrectness  thereof  detera 
case  te  the  district  coort"  Tbe  Ji 
of  the  district  court  la  ravorssd,  and 
remanded,  with  directions  to  the 
oourt  to  enter  a  Judgment  on  ths  rt 
the  district  ooort  for  costs  against  t 

plaining  wltueSB. 

"BASWOOD,  3^  ooncuis. 

PBBIBBRTON,  a  X,  did  not  ptu 
In  the  hearing  or  determlna>don 


PEOPI^B  V.  DOUaiASS.  (No.  S 
(Supreme  Court  ot  Oalifomla.  Oct,  1 
Criminal  Law — Disxibsal  of  Prosbcut 

REASa>,-ABIA  DbUT  — IHSTRUCTtOHS — I 

Erkor. 

1.  Pen.  Code,  f  13S2,  provides  thai 
ecution  must  unless  good  cause  to 
trury  Is  shown,  be  dismissed  if  a  dc 
whose  trial  has  not  been  postponed  ) 
Application,  Is  not  brousAit  to  trial  v 
days  after  the  finding  of  the  Indictmei 
iQK  of  the  Information.  Biid,  that  a 
to  discharge  defendant  under  such 
would  not  be  reversed  on  appeal,  whe 
not  appear  from  the  bill  of  exception] 
previouH  postponement  of  the  trial  wai 
B«ited  to  by  defendant  nor  that  thcve 
good  cause  shown  for  such  refosaL 

2.  The  fact  tbat  on  the  refusal  to 
instmetion  on  the  ^und  that  the  v 
thereof  had  already  be«o  given  tbe  Isi 
was  Bimply  marked  "Refused,"  withon 
the  ffround  of  the  refusal,  is  not  an 
which  advantage  can  be  taken  on  app 

&Aa  insCnietion  that  "vrtisrs  ti 
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d.) 

tw*  iiiMBiiiiilliiiit.  OM  tn  fkTor  of  tmioceace, 
and  rbe  other  In  faTor  of  a  criminal  conrBe," 
the  fo«D«r  most  pren^  !■  properly  refused,  a» 
then  can  be  but  the  one  presumption  of  Inno- 
«enca  In  a  eriminal  que. 

Departmoit  2.  Appeal  from  mpeilor 
conrt»  Tehuna  oonntr;  John  F.  BmUmi, 
Judse. 

Steve  Doofi^naa  was  conylcted  of  gnuiA 
larceny,  and  aroeala  Affirmed. 

J.  T.  Matlock  and  A.  B.  Coffman,  for  ap- 
peUant  Atty.  Oen.  Hart,  for  the  People. 

PBR  CtJBIAM.  Hie  defwdant  was  ctm- 
Tlcted  of  the  crime  of  grand  larooiy,  cbaii^ed 
to  have  been  committed  April  9, 1892,  In  Te- 
hama cotmty,  by  feloidoiut^  steaUng,  taUng, 
and  carrying  away  one  cow.  the  propwty  of 
H.  C.  WlbKHL  The  Information  wa»  Pled 
April  29,  1892,  and  on  May  4th  the  defend- 
ant was  arraigned  and  pleaded  not  guilty 
to  the  charge.  On  May  9tb,  hy  order  of 
ccnrt,  ttie  trial  of  Ihe  case  was  set  for  June 
8th.  On  the  last^iamed  day*  on  motion  of 
the  district  attorn^,  tlie  trial  was  post- 
poned to  a  day  to  be  thereafter  set  On  July 
2d  counsel  for  defendant  moved  the  court 
that  he  be  discharged,  on  the  ground  that 
he  had  not  been  tried  within  60  days  after 
the  ffiUng  of  tiie  Information.  The  motion 
was  denied,  and  an  exception  reserved.  On 
Aoffost  27th  the  case  was  again  set  for  trial 
<m  S^tember  Zlst  At  tlie  tt&e  so  set  the 
trial  was  commenced,  and  on  the  next  day 
«ni<dnded  with  a  verdict  ot  "guilty  of  grand 
larceny  aa  charged  In  the  information."  In 
dne  time  the  defendant  moved  for  a  new 
trial,  which  was  denied,  and  thereupon  Jndg- 
ment  was  pronounced  that  he  he  punished 
by  Imprisonment  in  the  state  prison  for  the 
term  of  three  years.  From  thla  Judgment 
and  the  order  denying  bis  motion  for  a  new 
trial  the  defendant  appeals. 

L  Appellant  contends  that  the  Judgment 
should  be  revised,  because  under  the  pro- 
visions of  sectKm  1382  of  the  Penal  Code,  as 
constnied  In  People  Morino,  85  Oal.  616, 
24  Pac  Rep.  892.  he  was  on  July  2d  entitled 
to  be  discharged  from  further  prosecution, 
and  tb»  court  had  no  discretion  or  r^t  to 
deny  Ida  motion  of  that  date  for  a  dis- 
charge. TUs  position  Is  rested  upon  the 
theory  that  the  court  had  no  authority  on 
June  8th  to  postpone  the  trial  without  the 
coasent  of  the  defendant,  unless  upon  affi- 
davit showing  good  cause  therefor,  and  that 
no  audi  consent  waa  given  w  showing  made. 
The  seotioD  of  the  Oode  referred  to  Is  as 
follows:  *^e  oour^  uxiless  good  cause  to 
the  contrary  Is  shown,  must  order  the  proe- 
ecutton  to  be  dismissed  in  the  following 
cases:  *  *  *  0!)  If  a  defmdant;  whose 
trial  has  not  been  poBQwned  upon  bis  api^- 
cation.  Is  not  brought  to  tzial  within  aixty 
days  after  the  flndlng  of  the  Ittdlctmeat,  or 
llUng  of  the  tnformatlon.'*  bUl  of  ex- 
ceptions is  entlr^  silent  as  to  the  ovden 
postponing  tbm  trial  and  refusing  to  <n»miti 


the  prosecution,  and  there  Is  nothing  in  the 
transcript  In  regard  to  those  orders,  ex- 
cept the  recoid  entries  made  by  the  derfe  of 
the  court  below.  These  entries  are  as  fol- 
lows: June  8,  1882,  Court  met  Title  of 
case.  Defendant  and  his  counsel  and  the 
district  attorney  came  Into  court  *n?he  dis- 
trict attorney  now  states  to  the  court  that  a 
material  witness  for  the  prosecution  Is  dck, 
and  unable  to  attend;  and  the  defmdant 
refodng  to  permit  tb*  deposlti(m  of  said 
witness  taken  before  the  committing  magis- 
trate to  be  read  In  evidence,  oa  the  motion 
of  the  district  attorney  It  is  ordered  that 
this  cause  be  continued  to  be  lMceaft»  set" 
July  2, 18^  Court  met  Tltie  of  case.  "De- 
fmdant's  cotmsel  now  moves  the  court 
that  'the  defendant  herein  be  discharged,  on 
the  ground  that  the  said  defendant  has  not 
been  tried  within  sixty  days  after  the  filing 
of  the  Information,  which  motion  was  de- 
nied by  the  court,  and  excepted  to  by  the  de- 
fendant" It  wUl  be  observed  that  it  does 
not  appear  frmn  the  first  entry  that  the  de- 
fendant objected  to  the  continuance,  or  that 
It  was  not  granted  with  his  full  and  free 
amsent  And  fba  rule  is  that,  in  the  absence 
of  any  showing  as  to  what  took  place  when 
the  ordeiywas  made,  the  aiq>eUate  court  will 
presume  in  support  of  the  action  of  the  court 
below  titat  the  defOidant  assmted  to  the  ta- 
der.  Peiqile  v.  Swafford.  66  CaL  223^  3  Pac. 
Bep.  809.  It  Will  also  be  observed  that  It 
does  not  appear  from  the  second  entry  that 
good  cause  tm  denying  the  motion  was  not 
shown.  Conceding,  then,  aa  hdd  in  People 
V.  Merino,  supra,  tliat  the  burden  was  upon 
the  prosecution  to  show  good  cause  for  hold- 
ing the  defendant  wltlaont  trial  for  a  longer 
time  tiuuQ  that  named  in  the  statute,  and 
that  in  the  absence  of  sncb  showing  the  court 
had  no  discretion  In  the  matter,  but  was 
imperativdy  required  to  grant  the  defend- 
ant's motion,  still  ttie  rule  is  settled  1^  de- 
dslons  of  this  court,  found  In  nearly  every 
volnme  ot  our  repwts,  that  on  appeal  all 
Intendments  are  in  favor  of  the  regularity 
of  the  action  of  the  court  below,  and  that 
error  will  never  be  presumed,  but  must  af- 
firmatively appear.  Under  this  rule  It  was 
Incumbent  npni  the  defendant,  if  he  claimed 
OTor,  to  set  out  in  his  bUl  of  exceptlims 
the  facts  showing  it  As  he  wholly  fstled 
to  do  this,  his  first  contrition  cannot  be  sus- 
tained. 

2.  At  the  preliminary  -examtnatloa  of  de- 
fendant one  H.  F.  Wilson  waa  examined  as 
a  witness,  and  his  testimony  was  taken  down 
lay  a  shOTthand  reporter,  and  thereafter  writ- 
ten out  in  longhand,  and  cwttfled  and  filed 
by  the  reporter,  as  required  by  section  889 
of  the  Poial  Code.  At  the  trial  it  waa  ad- 
mitted that  the  saM  H.  P.  Wilson  was 
dead,  and  thereapcm  the  district  attor- 
ney offered  to  read  In  evMence  his  tes- 
timony taken  before  the  committing  mag- 
Isti-ate.  The  d^endant  objected  to  the 
testimony  being  read,  "upon  the  greond 
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that  dna  dfllgenoe  hu  not  been  abown 
to  bring  this  wits  esc  before  the  court 
to  obtain  hia  eridoice  In  Ihe  r^nlar  ^aj.- 
The  objection  was  OTermled,  and  this  ruling 
l8  complained  of  as  erroneous.  The  testl- 
moii7  was  clearly  admissible  and  the  mllng 
propa.  Pen.  Ck>de,  S  686;  People  T.  Gan- 
non. 61  GaL  476;  People  T.  OUer.  66  CaL 
101,  4  Poc  Rq>.  1066.  Sereral  oth«'  objec- 
tions were  made  to  the  admis^n  of  evi- 
dence, but  we  see  no  matolal  mx  In  any 
of  the  rulings.  If  there  was  error.  It  was 
trivial,  and  those  rulings  may  therefore  be 
passed  without  special  notice. 

3.  The  next  point  la  tb&t  the.  court  erred 
in  refusing  to  give  to  ttie  Jary  two  Inslroo 
tlons  asked  defoidant  The  instmctlcHM 
refused  are  In  these  wOTds:  "The  pnweca* 
tlon  most  establish  the  guilt  of  the  accused 
beyond  a  reasonable  doubt,  independent  of 
any  hypothesis  produced  on  the  part  of  the 
defraidant."  "A.  presumption  is  a  deduction 
or  ccmdnslon  which  the  law  expressly  di- 
rects to  be  made  from  particular  facts;  and 
where  there  are  two  presumptlonB,  one  In 
favor  of  innocence  and  the  other  in  favor  of 
a  criminal  course,  the  one  in  favor  of  Inno- 
cence must  preraa."  The  law  declared  In 
the  first  instruction  referred  to  was  clearly 
and  fully  stated  In  other  Instructions  glV^ 
at  the  request  of  def^dant,  and  it  was  not 
MTor,  as  has  been  many  times  held  by  this 
court,  to  refuse  to  give  an  instruction  which 
had  been  already  given  in  substance.  The 
court  Is  not  bound  to  repeat  itself.  The  In- 
struction was  simply  indorsed-  "Befused," 
with  the  name  of  the  Jndgei  and  it  Is  Author 
claimed  that  if  the  refusal  was  because  the 
Instmctlon  had  alreadv  been  given  in  sub- 
stance, the  ground  of  the  refusal  should  have 
been  stated.  It  is  true  that  such  a  rule  was 
declared  in  some  of  the  early  cases  decided 
by  this  court,  but,  if  a  failure  to  comply  with 
It  was  error,  it  was  an  Immaterial  one, 
which  could  not  prejudice  the  defendant, 
and  for  which  the  judgment  cannot  be  re- 
versed. People  V.  Ramirez,  66  Cal.  538. 
There  was  no  aror  In  the  refusal  to  give 
the  second  instruction  referred  to.  There 
cannot  be  two  presumptions  In  a  criminal 
case.  The  accused  Is  presumed  to  be  Inno- 
cent until  his  guilt  is  established  beyond  any 
reasonable  doubt,  and  llie  oonrt.  In  effect, 
so  charged  the  jury. 

4.  Finally,  the  point  Is  made  that.  If  the 
defendant  was  guil^  at  all,  he  was  guilty 
of  embezzlement,  and  not  of  larceny,  and 
hence  that  the  Judgment  should  be  reversed. 
This  point  cannot  be  sustained.  There  was 
evidence  sufficient  to  justify  the  verdict,  and 
It  cannot  be  disturbed  here  on  the  ground 
Buoed.  It  follows  that  the  judgment  and 
order  must  be  affirmed,  and  It  is  so  ivdered. 

DS  HAVBX,  J.  I  concur  In  the  judg- 
moit,  and  generally  in  ihe  foregoing  opin- 
ion. I  wish  to  add,  however,  that  even  if  it 
appeared  that  the  court  erred  in  not  grants 


Ing  defendant's  motion  ftv  a  dli 
the  prosecution  because  of  the  l 
place  him  on  trial  within  the  tlnu 
In  section  1382  of  the  P«ial  Code, 
would  not  be  sufflcent  ground  for  i 
of  the  judgment  A  judgment  i 
bo  reversed  for  such  an  error,  ta 
case  where.  If  the  motion  had  beei 
the  statute  of  limitations  would  ha 
bar  to  a  new  information  or  iodic 
the  same  ofFense.  In  other  cases 
fbr  a  defendant  whose  motion  for 
al  has  beoi  Improperly  denied  ta 
cation  tat  a  writ  of  habeas  eori 
judgment  ct  emTlctton. 


PBOPLB  «t  aL      8TTPBBIOR  CX 
SAN  FBAKOISGO  et  aL  (No.  3 
(8ni»eme  Oourt  of  OaUfnmla.  Ort. 

Bi.HKa  1.ND  Bankino  —  PaocsnDnros 

VBNCT— CONSTITDTIOHAL  LiW— BFBCL 

TiON— TiTLB  or  Act— Validitt. 

1.  Bank  CommlMioners'  Act  1 
1878,  provides  for  the  examination  o: 
by  commissioners  appointed  thravfo 
11  of  sncfa  act,  as  amended  SL  1 
provides  that  if  the  t»nk  commissi 
that  any  sach  corporation  has  violati 
tor,  or  is  eondncting  business  in 
manner,  and  refuses  to  discontinne 
practices,  the  attorney  general  may 
In  the  proper  court  to  iHtthiMt  the  1 
of  further  bi&iness,  and  to  wind  up 
Secti(Hi  21  provides  that  all  acts  u 
In  SO  far  as  the?  are  inc<»iri8tent  wil 
Insolvent  Act  1880,  i  8,  provides  ti 
Judication  nt  Insolvency  may  be 
caoses  ennnuaatod  thveltt  tm  the  : 
five  or  more  creditors  whose  deman 
in  the  aggr^ate  to  not  less  than  : 
section  25  requires  the  assignee,  "i 
as  poasilrie,  to  convert  the  estate,  rei 
sonal,  into  money."  EM,  that  tht 
act  is  snperseded  by  the  bank  com 
act  as  t&r  as  banking  corporations  m 
ed,  and  that  an  adjadicati(»  of 
against  a  lutnking  cotporation,  and  ti 
ment  of  a  receiver  therefor,  would 
the  petition  of  creditors  therefor. 

2.  A  contention  tliat  the  sole  ob; 
bank  commissioners*  act  is  visitatton 
port  to  the  attorney  general  hj  the  oi 
ov,  and  tiiat  there  Is  no  snggesticHi  t 
the  sequestration  of  assets,  is  nntei 
tion  11  of  such  act  further  providing 
court  shall  consider  it  unsafe  for  tl 
ii<m  to  continue  to  transact  bnainesa 
it  is  insolvent,  an  injunction  shall 
and  thereupon  such  proceedings  shal 
i^cainst  the  corpMratum  "as  may  be  i 
on  by  Ita  creditors,'*  and  Beetions  '. 
authorizing  the  commissioners  to  mi 
titms  in  the  name  of  the  people, 
court's  direction. 

3.  A  farther  eratuition,  that  tibe 
Ing  compulsory  about  the  attorn^ 
duty  to  institute  such  proceedings,  b« 
tion  11  provides  that  the  instftntlo: 
proceedings  shall  be  *in  his  diacre 
that,  if  he  should  fail  to  do  so,  tbi 
would  have  no  remedy,  cannot  bs  t 
since  it  will  not  be  presumed  tiiat  i 
cete  will  fail  in  dntr* 

4.  The  remedies  provided  by  tfaa 
are  not  cumulative,  nor  the  powers 
by  the  bank  commissioner^  act  ai 
those  conferred  by  the  insoiveot  act, 

tlie  bank  commissioners'  act  beinc 
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«D  mdrdy  dlffennt  ■cheme  for  win^Ung  up  th* 
boitDBM  oi  a  banking  wwporatlon. 

5.  "nie  bank  commisaoo^*  act  !■  not  a 
ctmtraTOitloo  of  CouMt.  art  4.  I  2B,  prOTidiog 
that  the  legislature  shall  not  pass  local  or  «i;>e- 
«ial  laws  granting  to  any  corporation  any  tpe- 
elal  or  exelnslTe  ri^t,  prlTilege,  or  Immnnltr- 

6.  The  tiUe  of  such  act.  '^ha  Bank  Com- 
missioners'  Act,"  sufficiently  expresses  the  sub- 
ject of  the  act,  and  is  sufficiently  general  in  its 
sccve,  within  Const  art.  4,  {  24,  It  being  nn- 
iMoeMaiT  that  the  title  ihoiild  amtesoe  an  ab- 
atract  oi  ita  conteati. 

In  bank. 

Petition  b7  the  people  and  othen  for  a 
writ  of  prohlbltlOTi  directing  the  superior 
court  ct  San  Fmndsco  and  the  creditors  of 
the  Pat^c  Bank  to  cease  from  prosecuting 
proceedings  to  have  such  bank  declared  ln< 
solvent  and  placed  in  ttM  bands  of  a  »• 
ceiver.    Writ  granted. 

Atty.  Gen.  Hart  and  Forbes  &  Barnard, 
(A.  B.  Cotton,  of  comisel,)  for  petitioners. 
Bunne  &  McPlkft  «nd  Dom  ft  Dom,  fw  re- 
spondents. 

PATERSON,  J.  The  Pacific  Bank  sospuid- 
payment  and  (dosed  its  doors  on  June 
23.  1803.  On  the  11th  of  August  following, 
aevea  of  Ita  creditors,  reprtoenting  an  Indebt- 
edness of  $3,063.29,  filed  a  petition  In  In* 
Toluntoiy  Insdrency,  asking  for  an  order 
to  show  cause  why  It  should  not  be  adjudged 
an  taisolv^t.  The  grounds  of  the  petition 
were  that  the  bank,  being  lns<^Tent,  had 
suffered  ita  property  to  remain  under  at- 
tachment for  more  than  four  days;  that  In 
contemplatlcai  of  Insolvency  it  had  conveyed 
to  the  People's  Home  Savings  Bank  certain 
real  pn^rty;  that  It  was  concealing  and 
removing  a  portion  of  Ita  pnq^erty,  and  that 
It  bod  failed  for  over  40  days  to  pay  money 
deposited  by  depositors.  Thereupon  an  or- 
der was  made  directing  the  corporation  to 
show  cause  on  the  24th  day  of  August,  1893, 
why  it  should  not  be  adjudged  an  Instdvokt 
debtor,  and  directed  to  surrender  its  estate 
for  the  benefit  of  its  creditors  In  the  manner 
reanired  of  lns<dvent  debtors.  On  August 
IStb  tbe  vice  president  of  the  bank  filed  an 
answOT,  denying  that  the  transfer  of  the 
tMink  proper^  to  tlie  People's  Home  Savings 
Bank  was  without  ctxi^deration,  or  to  give 
a  preference,  or  to  hinder  or  ddsy  or  pretJu* 
Olce  credlt<»8,  and  denying  that  it  was  re- 
moving or  concealing  any  of  its  property; 
but  tlie  Insolvency  of  the  bank  was  admitted, 
rhe  answer  alleged  the  wUUngnesa  of  the 
7orporatl<m  to  surrender  Its  prc^perty  for  the 
t>eneflt  ot  Its  creditors,  and  to  comply  with 
Ul  tbe  provisions  of  the  Insolvent  act  On 
-Jxe  day  this  answer  was  filed  an  order  was 
mOSie  by  the  court  belOw  adjudging  the  cor- 
>omtl<»i  to  b|B  an  instdvent  debtor,  directing 
icbedolea  to  be  filed,  and  appointing  Mr. 
kXcDade,  who  Is  sheriff  <tf  tbe  dty  and  conn- 
y  of  San  Frandseo,  a  receiver  to  take  charge 
kf  the  iwoperty  and  ccdlect  debts  tmtU  the 
kpp<^tnunt  (tf  aa  assignee.   Novembw  Ifi^ 


1893,  was  fixed  aa  ttie  day  upon  wUdk  the 
creditors  should  appear  to  prove  their  debts 
and  elect  an  assignee.  The  usual  orders 
were  made,  at  the  same  time,  granting  a 
stay  of  all  proceedings  against  the  insolvent, 
etc.  On  August  30,  1883,  the  board  of 
directors  of  the  bank  held  a  meeting,  and 
by  resolution  ratified  the  act  of  its  vice 
presld^t  in  filing  the  answer,  and  on  Au- 
gust 31st  the  court  made  and  filed  another 
order,  substantl:illy  the  same  as  the  order  of 
August  15th.  A  motion  was  made  In  the 
court  below  by  the  petitioners  herein  to  set 
aside  the  orders,  on  the  ground  that  the 
cotirt  had  exceeded  Its  Jurisdiction  In  mak- 
ing the  same.  This  motion  having  been  d^ 
Died,  an  application  was  made  here  for  a 
writ  of  prohibition.  An  alternative  writ 
was  Issued,  a  hearing  has  been  had  hereon, 
and  fhe  matter  submitted  for  decision. 

The  attorney  general  daimed  at  Uie  arga- 
ment  that  the  Pacific  Bank  Is  a  savings  bank, 
and  as  such  Is  expressly  excepted  from  tbe 
provisicms  ot  flie  Insolvent  act  of  1880  by 
section  8*  13iere<rf;  that  the  provirions  of  the 
insolvent  act  which  relate  to  Involuntary 
proceedings  do  not  Indude  corporations; 
that,  conceding  these  points  to  be  not  wdl 
taken,  the  order  of  adjudication  was  void, 
because  premature,— made  before  the  return 
day  fixed  by  the  order;  that  the  vice  presi- 
dent of  the  bank  could  not  consent  to  the 
adjudication,  nor  could  the  directors  author- 
ize him  to  do  so,  or  ratify  his  act  after  he 
had  done  so.  Bu^  In  view  of  onr  condnsiim 
npon  anollier  qaestton.  It  Is  mmecessaiy  to 
determine  any  of  these  cootentlona  The  act 
commonly  known  as  the  "Bank  Commissi  on- 
ers' Act,"  approved  Blarcb  80, 1878,  provides 
for  the  app<^tm«it  by  the  governor  of  three 
persons,  one  of  whom  shall  be  "an  expert 
of  accounts,**  to  act  aa  bank  commission  en. 
It  Is  made  tbe  duly  <tf  these  coaunissloners 
to  visit  and  examine  all  banks  and  report 
their  iH-oceedlngs  to  the'  govemw;  and  also 
to  ascertain  tbe  cnidltlim  of  soch  ecMrpwa- 
tlons,  whethtf  any  (tf  than  Is  InsolTent  or 
unable  to  fulfill  Its  oUlgatkms,  and.  If  so, 
to  report  Ito  condition  to  the  attorn^  gen- 
eral as  soon  as  may  be.  Penalties  are  Im- 
posed on  the  oomndssloners  fw  failure  to 
perform  their  duties,  and  tiptm  offloers  of 
the  bank  for  fhllnra  to  make  reports  as  re- 
qtUred  1^^  the  provlslais  ot  tbe  act  St. 
1877-78.  p.  T40.  Section  11  of  this  act,  as 
amended  In  1887,  (St.  1887,  p.  90^)  reads  as 
follows:  *^ec:  11.  If  sndi  commlsslonerB, 
OD  eounlnation  cS  the  affairs  at  any  corponr 
tlon  mentioned  In  this  act,  shall  find  that 
any  such  corporatloa  has  been  follty  of  vio- 
lating Its  charter  «■  law,  or  the  provlsUms  of 
this  act,  or  is  conducting  business  In  an  un- 
safe manner,  they  shall,  by  an  order  ad* 


*  Insolvent  Act  1860,  |  8,  provides  that  aa 
fldjiidlcation  of  Insolvemr  may  be  made  for 
muses  enumerated  In  such  ■ection,  on  the  peti- 
tion of  five  or  mwe  <*redltors  whose  demands 
amount  la  the  aggregate  to  not  lev  than  |SO(k 
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dressed  to  the  corjjomtioo  so  offending,  di- 
rect discoQtliniaiioe  of  sadi  Illegal  and  on- 
safe  practtesB,  and  a  confwmlty  witli  the  r»- 
qnlrements  of  Its  charter  and  of  law  under 
this  act;  and  If  snch  corporatl<m  ahall  r^ose 
or  ne^ect  to  comply  witb  such  order,  or 
wtaenerer  It  shall  appear  to  said  cominls- 
ricm^s  that  It  Is  unsafe  for  sucb  G<»poration 
as  In  this  act  mentioned  to  contiaae  to 
transact  buBlnesa,  they  shall  notify  the  atbor- 
ney  general  of  such  fact,  who*  after  exaro- 
InatloD,  In  Us  discretion  may  commence  suit 
In  the  proper  court  against  surfi  corporation 
to  enjotn  and  proihlUt  ttie  transaction  of  any 
furOier  boslneos  by  such  ctxporation;  and. 
upon  the  hearing  of  the  case,  if  the  Judge  of 
the  court  where  the  case  is  tried  shall  be 
of  tfae  <^lnlon  that  It  is  unsafe  for  the  par- 
ties interested,  or  for  such  raurporatlon,  to 
WHitinue  to  transact  business,  and  that  sudi 
corporation  or  Institution  is  inaolTent,  he  shall 
Issue  the  injunction  ^;>plied  for  bj  said  com- 
missioners and  attorney  goitfal,  who  diall 
cause  said  injunction  to  be  served  accord- 
ing to  law;  ajod  said  Judge  shall  further 
direct  aald  commlsaloners  to  take  such  pro- 
ceedings against  such  cozporatloa  as  may 
be  decided  upon  by  its  credittMs.  If  any 
cori>oratlon  mentioned  In  this  act  whidi  Is 
now  fns(dTent,  or  which  may  h^reaftw  be- 
come insolTOit,  or  be  tiirown  Into  Uquida- 
tim  by  process  nt  law,  or  by  the  wder  or 
consent  of  its  stockholders,  directors,  man- 
a^g  officers,  managers  or  creditors,  the 
affairs  of  snch  corporation  shall  be  dlosed, 
and  the  basioess  thereof  settied  within  four 
years  from  the  time  it  shall  be  dedai«d  to 
be  Inscdreat  or  be  tbrown  into  liqoldation, 
as  the  case  may  be,  unless  at  the  expiration 
of  mdi  time  it  shall  obtain  the  consent  in 
writing  from  a  majority  of  the  board  of 
bank  commissioners  to  continue  in  Uqolda^ 
tion  for  a  longer  period.  The  bank  commls- 
alimers  shall,  how«T^,  hare  no  powor  to 
grant  a  continuance  for  such  purpose  for 
a  longer  period  than  one  year  at  ea<di  time. 
Any  corporatism  mentioned  h«%in  now  In 
liQuiOattoii,  or  that  may  be  hereafter  thrown 
Into  Uqaldatkn.  shall  make  semiannual  re- 
ports of  the  ooodition  of  Its  affairs  to  the 
bank  oonunlnknen  In  the  same  manner  as 
the  Bolyent  bonks  mentioned  in  this  act, 
and  iB  adUtiw  thmto  shall  state  the 
amount  ot  dlTldeods  paid,  d^ts  collected, 
and  the  amount  realised  on  property  sold  if 
any  since  the  prerioos  report  The  bank 
oommlasioners  ebaR  luTe  the  power,  and  It 
la  hereby  made  t£elr  itaty,  to  the 
eraditloa  of  erery  snt^  awpwation  In  Uqiil- 
dation  in  tiie  same  manner  as  in  the  case  of 
Bolrent  banks,  and  shall  have  a  general  mx- 
penrtaozT  contnd  of  any  socb  corporation. 
They  shall  have  the  power  to  dealgoate  the 
nombor  of  officers  and  employes  necessary 
to  close  up  ttie  bnslnefls  of  any  such  cop- 
poratloo,  and  fix  the  salaries  of  the  same; 
and  shall  do  all  In  their  power  to  make 
such  Uqoldatian  as  economical  and  eocpe- 


dttlow  aa  tba  bitecests  at  tbe  deoo^ton  md 

stockholders  win  admit.  l%e  bank  cmmrit 
sloners  are  hereby  empowered  to  ezunior 
Into  the  affairs  o<  aU  banks  in  process  i 
liquidation  at  the  time  of  the  passage  of 
this  act  When  any  sudi  bank  shall  ban 
been  tor  two  years  next  piecediDg  the  pis^ 
sage  of  this  act  In  process  of  liquidation,  or 
when  any  such  bank  shall  have  been  to 
liquidation  for  two  years  from  the  time  f: 
was  declared  Insc^rent,  or  thrown  Into  liqni- 
dation.  the  bank  commisaloaers  shall  iaxt 
the  power  to  direct  that  the  business  of  t!» 
bank  shall  be  closed,  and  may  designate  x 
time  when  such  dosing  shall  be  effedri. 
and  may  limit  the  number  of  offlcen  in£ 
employes,  fix  their  salaries,  and  make  waA 
other  orders  as  are  neceaaary  for  the  tsa- 
nomical  and  expeditious  admlnistratiMi  at 
the  affairs  of  the  bank.  If  any  officer  or  en- 
ploye  1^  any  Insolvent  corporation  m^tiut- 
ed  in  this  act  shall  refuse  to  comply  vlt. 
the  provisions  of  this  sectiMi.  or  disregard  or 
refuse  to  obey  the  dlrectloDS  oEf  said  bani 
commis8l<mers  given  in  accordance  wltti 
provisions  of  tbls  act,  such  officer  or  pn 
ploye  shall  be  punished  by  a  flne  at  notlm 
than  five  hundred  dollars,  or  "by  impriscs- 
ment  In  the  county  Jail  tor  not  less  tior 
(Hie  year,  or  by  both  socb  flne  and  Imprisa 
ment,  as  a  court  of  competent  Jnrisdlcti« 
may  determine." 

We  have  no  doubt  that  this  section 
intended  by  the  legislature  to  provide  fx 
every  case  involving  the  winding  up  of  tte 
bnaineea  of  a  banking  corporation,  and  da* 
it  necessarily  supersedes  the  proTislo»j  ^ 
the  Insolv^t  act  of  1880,  so  tar  as  this  dis 
of  CMrpwations  is  concomed.  It  is  entm? 
clear  that,  if  substantial  effect  is  to  be  girsi 
to  the  provisions  of  this  sectlob,  the  Pi- 
dflc  Bank  cannot  be  put  throug-h  insolvatc 
under  the  provisions  of  the  Inaolvoit  tr- 
The  two  acts  are  uttwly  repugnant  In  Mts 
and  in  spirit.  The  bank  coznmlsstoiMn 
act  attempts  to  provide  a  scheme  for  tbc 
visitation  and  examination  of  an  banira,  aad 
the  winding  up  of  the  affairs  of  snch  as  in 
fMmd  to  be  insolvent,  provided  It  appdn 
that  It  la  unsafe  for  the  corporation  to  oca 
tlnne  to  transact  busineaa  Tbc  act  Is  set 
as  pa-fect  in  detail  as  it  might  be.— a  n^- 
plaint  which  has  been  made  in  other  sti:^ 
^th  respect  to  similar  statntea, — bnt  it  a^ 
not  for  this  reason  he  held  invalid.  It  if 
provided  (seetkm  21)  that  all  acts  are  "t* 
pealed  tn  so  (Or  as  they  are  Inconsa^t 
with  the  provisions  of  tills  act.**  Tbe  f> 
f<Mroement  of  the  huolrait  act  would  d^ft- 
the  plain  purposes  contemplated  by  ttr 
bank  commissioners'  act  The  qnestiao  if 
not  so  mnch  whethw  the  sdieme  proritM 
te  cmnplete  In  all  mattmrB  of  detail,  be 
wheth^  the  legislature  Intoided  to  ex«7 
banltii^  corporattoiiB  Clrom  the  opomtloa  et 
the  Insolvent  act;  and  this  Intentioa 
think  Is  dearly  manifested,  thcNudi  not  m 
presily  stated.  It  is  ^mrtded  tiMt  If  iv 
• 
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commissioners  find  that  the  corporation  has 
been  guilty  of  Tiolatlng  Its  cbarter  or  law, 
or  Is  conducting  business  In  an  unsafe  man- 
ner, and  the  corporation  refuses  to  discon- 
tinue Jts  Illegal  practices,  tbe  attorney  gen- 
eral may  commence  suit  in  the  proper  court 
to  prohibit  tbe  transaction  of  any  further 
business,  and  wind  np  its  affairs.  The  stat- 
ute is  essentially  one  of  bankruptcy  in  ra- 
tion to  this  class  of  conKH^ona.  Town  t. 
Bank,  2  Dong.  (Mich.)  6&& 

Proceedings  under  the  Insolv^it  act  are 
of  a  summary  nature.   The  assignee  Is  re- 
quired "as  speedily  as  possible  to  cofaTert 
the  estate,  real  and  personal,  into  money." 
If  that  were  done  In  the  case  of  the  Padflc 
Bank,  it  would  result  In  the  sacrifice  of  the 
assets,  a  thing  that  will  not  occur  under  sec- 
tion 11  of  the  bank  coknmlssloners'  act, 
which  provides  ample  time  for  the  closli^ 
of  the  affairs  of  the  bank.    The  law  is  in- 
tended to  secure  economy  in  the  liquidation 
of  the  affairs  of  a  stranded  bank.  The  bank 
oommla8l(m««  receire  no  fee    Their  com- 
pensatiim  is  paid      the  state.   They  desig- 
nate the  number  of  offlcen  and  employes, 
and  fix  their  salaries,  and  they  are  bound 
}aj  the  terms  of  the  act  to  do  all  in  their  pow- 
er to  make  tbe  liquidation  economical,  and  as 
expeditious  as  the  lnt«ests  of  the  depositors 
and  Bto<^boldeni  will  admit   Under  section 
28  of  the  insolTont  act  assignees  are  allowed 
"aU  necessary  expenses  In  tbe  care,  man- 
agement and  settlement  of  tbe  estate,  and 
shall  ooUectlvdy  be  entitled  to  charge  and 
rec^ra  tot  their  services  commissions  npon 
all  turns  of  money  coming  to  their  hands 
and  accounted  tea  by  them,  as  follows:  For 
the  first  thousand  dollars,  at  the  rate  of 
seven  per  cent;  tor  all  above  that  sum  and 
not  exceeding  ten  tboasand  dollars,  at  the 
rate  of  five  per  cent;  and  for  all  above  that 
sum,  at  the  rate  at  four  pa>  cent"  Of 
course,  the  fact  that  large  commissions  are 
allowed,  and  great  expenses  would  be  in- 
curred, under  tbe  Insolvent  act  la  no  reason 
why  the  act  should  not  be  ^forced,  but  It  is 
a  mattor  for  considoratlon  In  determining 
the  Intent  with  which  the  legislature  passed 
the  bank  commlsslonen*  act    If  five  cred- 
itors, represeaiting  five  hundred  dollars,  can 
throw  a  banking  corporation  into  insolvency, 
and  enf  on»  a  winding  up  of  Its  affairs,  stock- 
holders and  creditors  generally  will  receive 
very  little  benefit  from  the  provisions  of 
aefrtion  11  of  the  bank  commisalonaB'  act 
Inhere  are  very  few  banking  institutions 
which  have  passed  through  periods  of  finan- 
cial distress  without  being  in  a  condition  of 
tnsolTeney,— when  enough  could  not  have 
been  realized  from  their  assets  In  a  speedy 
way  to  discharge  their  liabilities.    "At  such 
times  assets  shrink  and  shrivel  in  value,  but 
liabilities  remain  unchanged.    They  never 
diminish.   Now,  it  is  easy  to  see,  If  the  court 
should  put  tatth  Its  power  at  such  a  time 
merely  becanse  the  ovporation  assailed  had 
from  such  caoses  become  Insolvent,  It  would 


do  harm,  rather  than  good,  and. that,  In- 
stead of  giving  protection  to  credltora,  It 
would  Imperil  their  safety,  and  instead  of 
preserving  the  rights  of  stockboldos  it  would 
destroy  the  value  of  their  stock.  •  •  • 
Mere  Insolvency  Is  not  enough  to  Induce  the 
court  to  act;  but  to  induce  it  to  act  such  a 
state  of  Insolvency  must  be  shown  as  satis- 
fies it  that  the  corporation  will  not  be  able 
in  a  short  time  to  resume  its  business  with 
safety  to  tbe  public  and  advantage  to  tbe 
stockholders.  Such  I  und^tand  to  have 
been  the  view  entertained  by  Governor  Pen- 
nington. In  Brundred  v.  Machine  Co.,  supra, 
[4  N.  J.  Eq.  291,]  he  said:  It  would  be  un- 
wise and  against  public  policy  to  seek  an  oc- 
casion for  Interfo-eoce  with  any  corporation, 
so  long  as  they  are  striving  against  adversi- 
ty, with  an  honest  purpose,  unless  their  case 
is  hopeless,  or  their  course  of  action  so  nn- 
falr  as  to  JeoiMurdi^'the  Interest  of  creditors 
and  the  publia' "  Atlantic  Trust  Co.  v.  Con- 
solidated Slectric  Storage  Co.,  49  N.  J.  Bq. 
40G,  23  AtL  Bep.  831.  These  were  the  con- 
siderations which  actuated  the  legldatnre  in 
passing  this  act  It  was  seen  that  If  the 
door  were  left  open  to  a  few  creditors  to 
bring  suit  and  wind  up  the  affairs  of  a 
banking  eoriwratlon  under  tbe  summary  and 
expensive  proceedings  provided  in  the  in- 
solvent act  financial  ruin  might  result  to 
every  banking  Institution  In  tbe  state.  By 
this  act  no  Injustice  Is  done  to  any  creditor 
or  stockh(dder.  The  remarks  of  the  court 
in  Attwney  General  v.  Contln«ital  Life  Ins. 
Co.,  S3  How.  Pr.  22,  are  applicable  to  the 
case  before  us:  "His  [the  creditor's]  power 
to  wind  tt  up,  in  which  many  others  besides 
himself  are  interested.  Is  only  taken  away. 
When,  however,  public  policy  and  the  in- 
terests of  all,  as  well  as  bis,  demand  its 
death,  (and  that  is  practically  what  is  ac- 
complished,—NeaU  V.  Hill,  10  CaL  150,)  the 
<^c8rs  of  tbe  state  alone  can  take  its  life 
and  administer  Its  assets.  That  this  policy 
is  better,  wiser,  and  safer  for  all.  Is  most 
manifest  «  •  •  Rights  of  stockholders 
and  creditors  who  have  no  knowledge  there- 
of should  not  be  Jeopardized  by  suits  in- 
stituted by  any  stockholder  under  the  Re- 
vised Statutes,  and  so  brought  for  a  fraud- 
ulent and  wrecking  purpose  collusion 
with  tbe  officers  of  the  corporation,  which 
ri^ts  can  sur^y  be  imi>erlled  if  the  reme- 
dies given  by  tbe  Bevlsed  Statutes  still  ex- 
ist The  temptation  so  to  do  was  too  great 
to  make  every  stockholder  and  every  cred- 
itor the  depositary  of  so  great  a  power  for 
mischief;  and  hence.  It  seems  to  me,  that 
tbe  act  of  1853  wisely  provided  a  new  meth- 
od of  extinction  and  administration  by  which 
tbe  power  which  gave  the  Ufe  !■  alone 
empowered  to  take  it" 

We  cannot  agree  wltb  counsel  for  re- 
spondents In  their  ccmtentlon  that  the  sole 
object  and  purpose  of  the  act  was  viMtatlon, 
ai^  a  report  to  the  attorney  general  by  tiie 
bank  commlsetoners,  or  that  there  la  no  sug- 
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gaitkn  of  uy  element  of  sequestnitlaa  of 
the  aaeets.  The  section  referred  to  plainly 
prorldM  that  If  tbe  court  should  be  of  the 
opinion  tbftt  It  iB  nnsafe  for  the  corpoiaticm 
to  continue  to  transact  each  tmrinees,  and 
that  It  Is  InatdTenti  an  InJunctloD  shall  be 
Issued,  and  tile^e^^KMl  sudi  prooeedlngs 
shall  be  taken  against  ttie  corporation  as 
Toay  be  decided  npon  by  Its  creditors;  and 
sectlMia  18  and  10  of  the  act  anthortee  the 
commissioners  to  issue  subpoenas  for  wit- 
nesses, and  maintain  actloos  In  the  name  of 
the  people  under  the  direction  of  the  court. 
These  experts  win  be  enabled  to  admlnlstw 
npon  the  assets  of  flie  cwporatlon  wltiti 
greater  safety  and  more  assured  economy 
than  such  assets  could  be  administered  upon 
under  the  Insi^vent  act  ot  1880. 

Again,  it  is  said  there  is  nothing  eompol- 
Bory  about  the  duty  devolTlng  upoa  the  at- 
tomey  general;  that  he  }s  dothed  with  dis- 
cretion, and,  if  he  should  fail  In  the  proper 
case  to  bring  suit,  the  creditors  and  oQier 
persona  interested  would  have  no  rnnedy. 
There  is  no  real  danger,  we  think,  to  be  ap- 
prehended from  such  a  source.  It  is  not  to 
be  assumed  that  sworn  officers  will  fall  in 
dnty.  Where,  as  In  the  case  at  bar,  it  Is 
made  to  iappear  to  the  attorn^  general  that 
the  banking  Institution  has  snspended  pay- 
meat,  dosed  Its  docHs,  and  refused  to  i>ay  its 
depositors  the  money  that  belongs  to  them. 
It  Is  incredible  that  the  attorney  general, 
8WM11  to  the  performance  of  lils  duty,  should 
refuse  to  bring  an  action  under  section  11  of 
this  act;  and  if  he  did  refuse  it  la  not  clear 
tiiat  a  mandamus  would  not  lie  to  comi>eI 
him  to  act  But,  however  that  may  be,  If 
the  legislature  did,  in  fact,  intend  to  clothe 
the  attorney  general  with  absolute  discre- 
tion In  the  matter,  and  the  effect  of  the  act 
were  In  certain  cases  to  prevent  the  creditors 
from  proceeding  to  wind  up  the  affairs  of 
the  corporation  tiiems^Tes  without  the  as- 
sistance of  the  atttuney  general,  that  fact 
alone  would  not  invalidate  the  law.  The 
legislature  has  the  right,  we  think,  to  pro- 
vide how  proceedings  for  the  winding  up  of 
the  affairs  of  a  particular  class  of  corpora- 
tions may  be  Instituted,  and  by  whom.  It 
could,  if  It  desired,  exempt— as  many  states 
hftve  done— banking  Instltutlonfl  trom  the 
operatl(Hi  of  the  Insc^voit  act  entirely;  and, 
as  a  matter  of  fact,  there  never  was  any  pro- 
vision by  which  either  a  ccnporatlon  or  an 
individual  could  be  adjudged  an  lns(^v«it 
debtor  In  InvtHuntary  proceedings  in  this 
state  until  the  year  1870.  The  buK^vent 
act  of  1852  did  not  provide  fOr  Invtrtuntaiy 
iuBolvaicy  ptoceedlnga. 

It  is  claimed  that  proceedings  against 
banking  InstltntlMis  under  the  insolvoit 
act  of  1880  are  necessarily  recognized  by  the 
amendment  which  Includes  corporatlona 
"now  Insolvent,  or  which  may  hn*eefter  be- 
come Insfdvent,  or  be  ttirown  Into  liquida- 
tion by  process  of  law,  or  by  the  order  or 
oonsent  of  Its  stockholders,  directtMcs,  man- 


aging officers,  managers,  or  credltoi 
this  language  embraces  banking  ooq 
^rttlc^  are  Insolv^  as  ISie  result  o 
Judlcatlfffi  declaring  tiiem  so  to  be; 
do  not  80  understand  Uie  matter, 
guf^  "wUcb  la  now  Insolvent  o 
may  hereaftor  becmne  InaolTcnt,'*  i 
InscAvNicy  In  fact,  and  not  to  adio 
of  buolvency,  and  the  reference  to 
tlon  by  process  ut  law,  or  by  the  o 
ccHisent  of  tlie  stnckholderB,"  etc.,  < 
necessarily  refer  to  liquidation  ni 
provisions  of  flie  Insolvent  aet 
inactical  effect  of  the  winding  up  o 
fairs  of  the  corporati(Mi  is  a  dlssol 
was  said  in  Neall  v.  Hill,  supra.  It  b 
true  that  a  dissolution  practically  k 
winding  up  «f  the  business  of  a  cor 
and  the  Code  pnyvtdes  ttiat  upon  thi 
tlon  of  any  corporation  the  super! 
may,  on  ^plicatttn  ot  any  creditor 
liolder  or  member,  appoint  a  receli 
power  to  cc^ect  debts,  and  divide  tb 
and  other  property  omonR  the  8to< 
or  members.  Section  666,  Code  Ot 
By  the  provislcxi  of  section  11,  ret 
th.e  power  of  the  bonk  commissi 
simply  extended  to  all  cases  -wheee  < 
the  "liquidation"  or  winding  up  of 
ness  of  the  cOTpwatlMi  would  devo 
receivers,  or  upon  the  directors  or  i 
of  the  corporation,  who  are  dedar 
trustees  of  tike  creditors  and  stot 
upon  dissolution,  unless  other  per 
appointed  by  the  court  to  settle  tli 
of  the  oorp(H«.tion.    Section  400,  OI 

We  see  no  ground  for  holding 
remedies  retired  to  are  cumulative 
tlie  powers  c<mferred  by  the  bank 
sioners*  act  are  mer^  auxiliary 
confored  by  Oie  insolvent  aet  of  18 
objects  of  the  new  act  are  to  pm 
limitations  and  ecmditlcais,  and  an 
different  scheme  for  the  .winding  u 
business  of  banking  cmporationaL  1 
er  to  arrest  the  business  of  the  corp< 
taken  from  five  creditors,  who  may  i 
the  CMnparativ^  inslgnlAcant  sun 
hundred  dollars  in  Indebtedness,  ax 
In  the  hands  of  dlslntereated  exjK 
Ject  to  the  discretlc«,  and  aiH>rov9 
court  Tlie  wisdom  of  these  prov 
apparoit  They  <^er  security  npc 
the  puUic  may  intrust  their  fu 
otherwise  deal  with  banking  oori: 
The  act  api^les  to  both  savings  a 
merclal  banks  (Wells,  Fargo  ft  Ool 
man,  53  OaL  416)  and  it  Is  well  thf 
so,  because  In  their  transactions  t 
with  all  classes,  and  reach  a  lax^i 
of  people  than  any  oth^  kind  of 
tlons.  The  provisions  ot  the  act  ai 
wark  against  hasty  action  on  the  i 
few  timid  creditors  In  times  of  finaj 
tress,  and  at  all  times  against  tht 
from  motives  of  greed  or  malice 
wreck  the  corporation.  If  It  were 
power  to  do  80^  reganUeas  of  th 
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qnences  to  otben.  To  bold  that  the  powers 
conferred  by  this  act  are  merely  anxlllary  to 
tliose  conferred  by  the  InscdTent  act,  would 
lead  to  palpable  iDcwigniltlefl. 

It  la  claimed  counsel  for  respondents 
that  the  act  to  aaconstltntlonal,  because  It 
contnivenes  the  provisions  of  article  0,  H 
4,  S,  and  article  4,  |  25,  subds.  8,  10,  33,  and 
Id.  S  24,  at  the  conatHutlon  of  this  state. 
The  superior  court  has  not  by  the  provl- 
fltona  of  this  act  been  derived  ot  its  power 
to  bear  and  determine  matters  of  Insolvency. 
The  court,  harlDg  Jurisdiction  of  the  subject- 
matter  and  the  parties,  to  clothed  wtlh 
authority  to  exercise  all  means  necessary  to 
cany  Its  Jurisdiction  Into  effect  Section  187, 
Code  GItU  Proc.  The  act  simply  names  tlie 
experts  who  are  to  take  the  place  of  re- 
celvers  who  would  otherwise  be  appointed. 
How  far  the  acts  of  the  commlasitmm  may 
be  contrt^ed  or  reviewed  la  a  question 
Dot  before  vm.  The  act  In  question  does  not 
grant  to  any  particular  corpOTatl<m  any  wpe- 
dal  or  exdnslve  il^t,  privilege,  or  Im- 
munity, nor  to  it  subject  to  the  criticism 
that  it  to  local  or  spectol  l^lalatlon.  It  does 
not.  therefore,  amtravene  the  provldMW 
section  20,  art  4,  of  tlie  conatltution.  We 
think  that  tlie  title  of  the  act  sufficiently 
expresses  the  subject  of  the  act  and  to  soffi- 
dently  general  In  Its  scope.  It  to  not  neces- 
sary that  the  title  to  the  act  should  embrace 
an  abstract  of  Its  contents.  Abeel  v.  Clark, 
84  Cal.  22S,  24  Fac.  Rep.  383;  Ex  parte  Lld- 
dell,  08  OaL  688,  29  Pae.  Eep.  251.  It  to 
ordered  tbet  the  writ  issue  as  prayed  for. 

We  «mcar:  McPABLAND,  3.',  FITZQHR- 
ALD.  J.;  HAEEISON,  J.;  GAROXJTTB.  J. 


FOUNTAIN  efal.  t.  SEMITBOPIC  LAND 

&  WATER  GO.   (No.  19,142.) 
<Snpreme  Court  of  OalUwola.  Oct  10,  1883.) 
Vbndor  axd  Fdkcbaskb— BascisSHnr  bt  Vbndss 
—  When  E:4Titled  to  Rwcikd  —  Mmamobm  or 

DlMAOES— JUDGtfBXT. 

1.  Where  veadees  of  land,  as  part  consider^ 
ation  for  the  ctHitraot,  agree  to  make  certain 
ImproTemeotB  within  a  specified  time,  and  they 
do  not  make  the  ImproTements  themaelvea,  but 
procure  them  to  be  made  by  contract,  they  are 
not  entitled,  In  ease  of  resdsritm  for  Mlnre  of 
the  TMidor  to  perform,  to  recover  of  the  latt^ 
the  coat  of  sudi  ImprovemeDts,  but  only  the 
reasonable  ralue. 

2.  In  an  action  by  the  vendees  of  land  to 
resrind  the  contract  it  appeared  that  defendant 
agreed  to  pipe  water  to  the  Iniid,  which  it 
failed  to  do;  that  plaintiffs  agreed  to  clear  and 
plant  to  fruit  trees  one-half  the  land  within 
seven  months,  and  the  balance  within  a  year 
thereafter;  that  they  knew  that  water  was 
needed  as  soon  as  trues  or  vines  were  planted, 
but  they  planted  half  the  tract  during  the  first 
(teason:  tfiBt,  though  no  water  was  piped  and 
two-thirds  of  the  trees  died,  they  planted  the 
other  half  the  following  season;  and  that  they 
did  not  serre  notice  of  rescission  on  defendant 
until  they  had  been  in  possesslcMi  over  two 
years,  and  were  In  default  on  three  install- 
ments of  the  purchase  money.  HM,  that 
plaintiffs  were  not  entitled  to  rescind  because 
9t  def«idan1fs  fidinre  to  pipe  Uie  water. 

T,34P.no.5-^2 


3.  Where  snch  action  is  tried  as  an  action 
to  rescind,  and  not  as  an  action  for  damages,  a 
judgment  in  plaintifia'  favor  for  the  cost  of 
such  improvements,  and  rescinding  the  sale^ 
cannot  stand. 

4.  The  fact  that  defendant,  by  cross  com- 
plaint, asked  a  rescission,  and  that  plaintiffs' 
rights,  and  all  improvements  made  by  th«n, 
l>e  forfdted,  as  provided  In  the  contract,  is  in- 
sufficient to  support  the  judgment  where  plain* 
tiffs  answered  such  cross  complaint  only  by 
general  denial,  instead  of  setting  up  the  snb- 
stance  of  thdr  oomidafait  and  assenting  to  the 
rescisrion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  San  Bernardino 
county;  John  L.  Campbell,  Judge. 

Two  actions  (tried  together)  by  J.  H.  Foun- 
tain and  oth«B  against  the  Semltropic  haai 
&  Water  Company  to  rescind  a  contract  of 
sale  of  certain  land  by  defendant  to  plain- 
tiffs, and  for  damages.  Prom  a  Judgment  In 
each  case  for  plaintiffs,  and  from  an  order 
denying  a  mo^n  for  a  new  Mai,  defoidant 
appeals.  Berersed. 

Willis,  Cole  &  Craig  and  Walter  BordwcU, 
for  appellant  Qoodedl  &  Mcln^re^  toe  n- 
ipondoitB. 

TEMFI^,  0.  Two  cases  with  the  abore 
tlUe  were  tried  tngetbcr,  and  sindlar  Judg- 
ments entered  in  both  cases.  By  stipulation 
the  motton  for  a  new  trial,  and  the  appeal 
from  the  judgment  and  from  the  orSet  deny- 
ing a  new  trial,  are  anAlcable  to  botii.  As 
the  tnctM  are  In  all  material  respects  similar, 
it  is  <»ily  necessary  to  dtocnss  one  case, 
which  will  be  that  first  set  oat  In  the  tran- 
script Tht  complaint  In  that  case,  after 
averring  the  Incontoraitton  of  the  defendant, 
sets  out  a  contract  betwem  the  parties  in 
full.  That  c<mtract  dated  Augost  7,  1888, 
states  that  defendant  agrees  to  sell  to  plain- 
tiffs 63.09  acres  of  land  lu  San  Bernardino 
county  for  the  sum  of  96.636.25.  with  inter- 
est at  the  rate  of  8  iter  cent  per  annum,  to 
be  p^d  In  installments,  the  first  Inatallmwt 
of  which,  $2,212.09,  was  payable  one  year 
after  date,  and  the  last  $2,300.08,  Inclnding 
Interest  August  7,  1891.  By  the  same  In- 
strument plalntifiFs  agree  that  as  part  con- 
sideration for  the  purchase  of  said  land  they 
will,  on  or  before  October  IS,  1888,  commence 
to  clear  off  said  land,  and  with  all  reasonable 
diligence  proceed  with  said  clearing  nntll 
said  land  Is  entirely  cleared  off,  and  plow  at 
least  one-half  of  said  tract  and  plant  with 
good  thrifty  orange  or  other  fruit  trees  by 
the  1st  of  March,  18S9,  and  the  balance 
within  one  year  thereafter.  The  parties  of 
the  second  part  (plaintiffs)  were  given  Imme- 
diate possession,  but  upon  default  It  is  pri^ 
Tided  the  party  of  the  first  part  may  euter 
and  repossess  the  same,  and  the  parties  of 
the  second  part  shall  forfeit  all  payments 
made,  which  shall  be  taken  and  considered 
as  rent  and  as  liquidated  damages  for  the 
failure  of  the  parties  of  the  second  part  to 
keep  the  coTcnants.  It  was  again  stipulated 
that  time  to  of  the  essence  of  the  contract. 
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and  that  In  case  of  d&fault  In  making  pay- 
ments the  parties  of  the  second  part  shall 
forfeit  all  rights  under  the  contract  and  nil 
moneys  paid  thra-eon.  The  contract  then  pro- 
ceeds as  follows:  "And  the  said  party  of  the 
first  part  on  recelTing  payment,  at  the  time 
and  In  the  manner  above  menttoned.  of  all  of 
said  purchase  price,  and  the  surrender  of  this 
agreement,  agrees  to  execute  and  deliver  to 
the  said  party  of  the  second  part,  or  to  bis 
assigns,  a  good  and  sufficient  deed  to  eald 
lands,  In  fiH'm  of  bargain  and  sale,  together 
with  one  share  of  stock  in  tbe  Lytle  Creek 
Water  and  Improvement  Company  for  each  ! 
acre  of  land  above  agreed  to  be  sold,  which 
stock  shall  be  issued  by  the  said  Lytle  Greek 
Wat^  and  Improvement  Company  upon  a 
baala  of  ten  (io)  shares  of  stock  to  each 
miner's  inch  of  water,  bnt  no  fractional 
■hare  of  said  stock  shall  In  any  case  be  Is- 
aiied.  The  party  of  the  first  part  also  agrees 
to  pipe  the  water  to  a  point  adjacent  to  each 
twraity-acre  lot  of  said  tract  and  each  town 
lot  above  agreed  to  be  sold,  after  which  the 
second  parties  and  oth^  stockholders  In  said 
water  company  mnst  bear  the  eispenae  of 
keeping  up  the  water  system.** 

It  is  alleged  Hut  during  the  possoaloo  of 
plalntlffii  they  Improved  the  premises  by 
dearing,  plowing, -and  planting  the  same  with 
oranges  and  other  orchard  trees  and  grape 
Tines,  ait  a  cost  actually  and  necessarUy  in- 
cnrred  by  them  of  $5,775,  and  have  kept  and 
perframed  the  terms  and  conditions  of  said 
contract  to  be  kept  and  performed  on  their 
part,  aeept  fn  so  far  as  performance  was 
rendwed  Impossible  by  the  follure  of  defend- 
ant to  pipe  water  for  Irrigattng  purposes  to 
a  point  adjacent  to  said  llmd,  as  provided  in 
said  contract;  that  the  water  which  defmd- 
ant  agreed  to  pipe  to  the  lands  was  the  only 
water  available  for  that  purpose,  and  with- 
oat  It  wehard  treep,  vines,  and  trees  could 
not  be  grown  upon  the  lands;  that  defend- 
ant has  ever  since  the  date  of  the  contract 
failed  and  refused  to  pipe  water  to  said 
lands,  though  <^n  requested  so  to  do, 
whereby  plaintiffs  have  been  deprived  of  the 
use  of  said  water  for  Irrigation,  or  at  all, 
and  It  has  become  Impossible  to  profitably 
and  snccessfnlly  cultivate  said  land,  or  grow 
orchard  or  any  trees  or  vines  .thereon;  that 
Idalntlffa  have  always  been  ready  and  will- 
ing to  perform  all  the  covenants  on  their  part 
upon  the  compliance  of  defendant  with  his 
agreement  to  pipe  said  water,  which  It  still 
refuses  to  do;  tiiat  on  the  29th  day  of  Au- 
gust, 1800,  they  sfflred  upon  defendant  a 
written  notice  and  demand  for  the  entire  re- 
scission of  said  contract  and  transaction,  for 
the  repayment  by  defendant  to  plaintiffs  of 
said  sum  of  $5,775.  the  cost  of  improvemmts 
so  made  by  them  under  stiid  contract,  and 
offered  to  return  to  defendant  evorythlug  of 
value  th^  had  rec^ved  from  It,  and  to  deliv- 
er possession  of  the  land,  and  to  pay  the 
TBlne  ot  the  use  and  occupation,  Init  defend- 
ant refused,  and  still  refuses,  to  rescind  the 


contract,  or  to  pay  the  costs  of  said  ImproTe- 
ments;  tliat  plaintiffs  are  still  ready  to  per- 
form their  offer  on  condition  tbat  defendanl 
pay  them  said  cost,  leas  the  value  of  the  oat 
and  occupation  of  said  premises:  that  by 
reason  of  the  follure  of  said  defendant  t» 
pipe  said  water  they  liave  been  damaged  ia 
the  sum  of  fC.775,  the  cost  of  said  imprort:- 
ments.  They  demand  Judgment  that  the  con- 
tract be  rescinded  and  canceled,  for  ^TTo 
and  costs,  and  such  oth^  and  tnrtlier  relief 
as  shall  be  agreeatde  to  eqiulty. 
The  bill  Is  framed  as  tbougb  the  object 
I  of  the  [deader  vras  to  obtain  a  decree  de- 
claring the  contract  resdnded.  and  to  ob- 
tiUn  oompeusation  for  moneys  expoided  io 
an  attempt  to  execute  It  It  is  hard  to  dl» 
cover,  however,  any  occaakm  tor  the  Inter- 
position of  a  court  of  eqaity.  If  one  part; 
to  a  contract  refuses  to  perform  a  coveuzt 
wtiich  Is  a  ctmdltion  precedent  or  codtst 
rent,  with  the  consent  of  the  otber  party,  tltf 
first  otMislderatlon  Is  whether  it  ia  aodi  a 
breach  as  will  Justify  a  reaciaskxi.  If  ot 
covenant  be  of  minor  Importance,  not  pdnt 
to  the  root  of  the  mattnr,  and  one  that  cbb 
be  readily  compensated  In  damages,  tbe  par- 
ty injured  cannot  rescind,  but  most  perAim 
his  part  of  the  contract,  and  seek  oomp«iss- 
tlon  In  damages.  If,  however,  th«  breach  be 
of  a  covenant,  the  n<Hq>erf(«inanoe  of  wUcb 
will  render  it  Impossible  toe  the  otber  pait; 
to  perform,  or  wiH  frustrate  the  whole  pur- 
pose of  the  contract  on  his  part,  be  still  hu 
two  courses  <^n  to  him,  provided  perfonD- 
ance  has  not  proceeded  so  far  tihat  It  i» 
Impossible  to  place  the  opiKMite  party  pret- 
ty nearly  In  the  position  he  was  In  befan 
the  contract  was  entered  into.  He  may. 
acting  promptly,  rescind  and  recoy&c  moacyi 
laid  out  and  expended  or  paid,  and  the  vah» 
of  labor  performed  and  mat^Hals  fomifihed. 
under  the  contract,  or  he  may  decline  » 
proceed  in  perfwmanoe  and  soa  for  dt»wn»ft». 
in  which  case  he  may  recover  all  loss  oe- 
casloned  by  the  breach,  Includlnjr  profits  be 
would  have  made  if  the  contract  bad  ben 
performed,  subject  to  the  rule,  of  oonrw. 
that  remote  and  speculative  damages  can- 
not be  recovered.  The  complaint  does  not 
ouitain  a  count  for  mon^  laid  out  and  ex- 
pended, nor  for  labor  poformed,  nor  for  nu- 
t^lals  furnished;  nor  does  It  contain  asy 
statements  which  would  be  the  eqni  Talents 
at  such  counts.  If  the  plalntilBB  are  enti- 
tled to  rescind,  It  does  not  necessarily  f->r 
low  that  they  can  recover  the  cost  of  their 
Improvements.  No  apedflc  work  was  called 
fior  In  the  omtract,  but  certain  improve- 
meats  In  the  way  of  dearing,  plowing,  and 
planting.  The  plalntltb  did  not  perform  the 
work  theniselveB,  bnt  caused  It  to  be  dew 
through  contract  If  they  could  rccorer  thlt 
at  all.  It  would  not  be  the  cost,  bat  the  rea- 
sonable valu&  There  Is  no  allegatioB  ai 
to  this  In  the  complaint 
Bnt  I  think,  under  the  drcvmstaaov  d]» 
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dosed  bwe.  lAmlntUb)  could  not  reednd  and 
recover  moneya  laid  oat  and  depended  hj 
theax  undw  tbe  contract  Th^  paid  no 
part  ot  tbe  porcbaae  money.  The  improTe- 
meots,  If  tbe  contract  bad  been  fully  per- 
formed on  both  Bides,  would  have  belonged 
to  th^.  The  inroTlsloa  In  the  contract  re- 
quiring them  wa«  doubtleu  Intended  to  In- 
anre  perfcvmance  and  IminoTe  the  secnrl^ 
for  the  purchase  money.  We  are  not  au- 
thorized to  presume  that  defendant  desired 
an  orchard  or  Tineyard  as  an  InTestment. 
Plaintiffs,  according  to  their  own  testimony, 
knew  that  water  was  required  at  least  as 
early  as  the  planting  of  tbe  trees  or  Ttnes. 
They  nerertbelees  proceeded  In  March,  1889, 
bo  plant  OB  half  the  land  tbongh  do  water 
bad  been  piped,  and,  although  two-tbtrJs  irf 
the  trees  died,  tbey  went  on  again  In  tbe 
spring  of  1880  and  i^ted  the  remainder 
of  the  land,  and  did  not  serve  the  notice 
nnttl  they  had  been  In  possession  more  than 
two  years,  and  were  In  default  In  tbe  pay- 
ment of  three  tnstallments  of  the  purchase 
mon^,  amounting  to  14,689.51.  They  might 
as  well  hare  gone  on  to  the  end  of  the  term, 
and  then  son^t  to  resetaid  If  tbe  speculation 
proved  a  bad  one.  Oonld  they  atop  work 
and  sue  fcur  damages,  and  Is  tbe  complaint 
snffldent  for  that  purpose?  The  more  fact 
that  Uie  idalnUfls  served  a  notice  for  re- 
scission would  not  prevent  them  from  suing 
tot  damages.  There  Is  some  confusion  In 
tbe  nae  of  tbe  word  In  such  a  ease.  It  Is 
often  said  that  when  one  party  to  a  contract 
Is  prevented  from  performing  by  the  other, 
or  the  o*a»er  Is  guilty  of  a  breach  of  a  condi- 
tion so  materlkl  that  be  mfty  r^nse.  to  go 
on  with  It,  and  doea  thereupon  refuse  for- 
iher  performance  and  twlngs  his  suit  for 
damages,  he  thereby  rescinds  tbe  contract 
It  Is  said  by  Mr.  Pomerr  m  his  wm*  on 
Bqulty  Jurisprudence,  that  a  party  cannot 
bring  such  an  action  without  rescinding. 
Pom.  VSq.  Jur.  {  110.  On  the  other  hand, 
It  is  oftCT  said,  OS  It  was  by  this  court  Id 
WalnwTlght  v.  Weske,  82  Oal.  193,  23  Pac. 
Sep.  12:  '*In  such  an  acUon  plalntliT  does 
not  seeh;  to  rescind  the  contract.  He  af- 
firms it  and  se^B  to  recover  damages  by 
reasooi  of  the  fraud  arising  out  of  the  dr- 
cumstanoes  accompanylug  the  entering  In- 
to the  contract"  This  rule  seems  more  In 
conscmsnce  with  our  Code,  wblcli  proviai>H 
that  a  ctmtract  Is  extlngul^ed  by  reads- 
irton.  It  Is,  however,  largely  a  question  Of 
words,  and  cannot  aifect  the  rights  of  the 
parties.  Had  the  cause  been  tried  as  an 
action  for  damagea,  It  Is  possible  the  Judg- 
ment might  have  been  maintained.  But 
it  is  very  evident  that  it  was  not  so  tried. 
Tbe  difference  Is  quite  material.  In  the 
action  for  resctsslon  In  the  prc^r  sense, 
plaintiffs  could  recover  for  labor  performed 
and  materials  furnished,  Irrespective  of 
tbe  questton  as  to  whetiier  the  whole  ad- 
-venture  was  necessarily  a  failure,  evm 
liad    dBftndaat   putfonned    Its  omtnct 


In  the  actlMi  tor  damages  the  recovery 
could  only  be  toe  the  loss  occasioned  by 
the  breaidL  It  may  have  been  that  all 
moneys  exp^ded  would  have  been  lo<st 
ev&i  bad  deCeaodant  performed.  And, 
again,  plaintiffs  may  be  able  to  prove  that 
they  would  have  realized  a  large  prt^t  If 
ttiey  had  been  aide  to  complete  the  contract. 
Whether  the  breadi.  If  there  was  any,  was 
BO  material  as  to  justify  plaintiffs  In  aban*^ 
donlog  performance,  Is  to  some  ^esit  a 
question  ot  tact  The  evidence  shows 
without  conffict  that  water  was  furnished, 
though  not  in  pipes.  PlaMtiffs  accepted 
and  used  the  water,  still  iuMsOng,  however, 
that  It  was  not  fumlsbed  accM'dlng  to  the 
contract  Their  complaint  was  that  the  sup- 
ply was  not  regular,  snd  was  generally  In- 
sufflciait  Whether  this  was  bo  defective 
a  supply  as  to  Justify  plaintiffs  in  th^r  re- 
fusal to  go  (A  with  the  contract  was  a  quaft- 
ttoa  ot  taOt  to  be  determined  at  the  trial 
From  the  reading  of  tbe<  contract  It  la  diffi- 
cult to  say  that  defendant  is  required  to  lay 
pipes  at  any  time  before  the  deed  would 
become  due.  If  tbe  contract  miist  be  con- 
strued as  requiilDg  water  to  be  piped  at 
once,  it  la  because  water  was  necesaary  m 
soon  as  the  ground  was  planted. 

The  defendants  filed  a  cross  complaint.  In 
whlcb  they  allege  the  default  of  plaintiffs  as 
to  the  paymeats  due  on  die  contract  and 
they  ask  that  the  contract  be  rescinded,  and 
the  rights  of  plaintiffs  under  It  be  declared 
forfeited,  as  also  all  lmprov«nents  made  by 
them  as  rent  and  liquidated  damages,  as 
proTlded  In  the  oootract  me  plaintltEs  an- 
swered this  by  a  general  denial.  It  seems, 
therefore,  that  both  parties  are  seekfn;  a 
re»clssi(m.  of  tJiie  oontitact  I  am  not  sure 
that  I  see  what  difference  It  would  make 
In  the  consequences  at  whose  instance  a 
resclssitHi  was  mada  In  either  case  eadi 
would  be  required  to  restore  to  the  other 
everything;  ot  value  recdved,  and  to  pi^  for 
labor  performed  for  blm  undw  it  Oleaiy 
V.  Fc^r,  84  CaL  316,  24  Pac.  Bep.  280; 
Drew  V.  Pedlar,  87  CaL  443,  25  Pac.  Rep. 
7^;  Phelps  V.  Brown,  95  Cal.  572,  30  Paa 
Rep.  774.  Had  plaintiffs  set  up,  In  answer 
to  the  cross-cwnplalnt  the  Bubatanoe  of  their 
complaint,  at  tbe  seme  time  assentingr  to 
the  reedsslMi.  it  would  have  gone  fkr 
towards  furnishing  a  suK>ort  for  tbe  present 
Judgment  but  under  the  present  pleadings 
I  think  that  Judgment  cannot  stand.  I  ad- 
vise that  the  judgment  and  order  be  re* 
versed,  and  that  the  parties  be  allowed  to 
amend  their  pleadings  if  they  shall  be  so 
advM. 

We  concur:  BBlXIH]DR,a;  VANOLIDF^a 

PER  CURIAM.  For  tb.e  reasons  given  In 
the  foregoing  Of^m  the  Judgment  and  or- 
der are  reversed,  and  the  parties  are  allowed 
to  amend  their  pleadings  it  th«ty  abaU  be  a» 
•dvteed. 
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PEOPLB  T.  ABBOTT.    (No.  20^.) 

(Sapreme  Conrt  of  California.  Oct  10,  1893.) 

Bdrolabt  —  FoBSKBSioy  of  Stolen  Propbrtt  — 
Ihbtkuotion  — Etidskob  to  Jdstift  —  MlSOOM- 
DDCT  OF  Cocht. 

1.  In  a  barglaiT  caae  it  aiqteared  that  a 
Chinaman's  trunk  and  pipe  were  etolen  from 
the  burglarised  buildlDC.  There  waa  evidence 
that  two  persooi  carried  a  "China  trunk"  from 
tiie  lot  on  whidi  the  baUding  waa  iltnated 
abont  the  time  the  crime  waa  committed;  that 
defendant  and  others  were  seen  with  sach  a 
trunk  about  that  time;  and  that  snch  China- 
man's trunk  was  found  t^n  t#o  dara  after* 
wards,  a  considerable  distance  from  the  build- 
ing. Thoe  was  no  evidenoe  tliat  a  "China 
trunk"  la  any  different  from  any  other  trunk. 
The  pii>e  waa  put  in  evidence,  but  there  was  no 
testimony  as  to  where  it  was  found.  BM,  that 
the  evidence  did  not  justify  an  iuatmedon  as 
to  the  effect  of  posseBslon  of  pKqperty  recently 
stolmi. 

2.  It  is  error  to  charge  that  the  possession 
ef  stolen  property  socm  after  the  taking,  while 
not  safficieut  to  justify  a  conviction,  la  a  "guil- 
ty circumstance,"  and  that  defendant  waa 
bound  to  exi^ain  the  possesslwi  in  order  to  re- 
move Ita  effect. 

3.  Where  a  witneM  for  the  atate,  in  a  crim- 
inal case,  Is  absent  whok  wanted,  and  ia 
brought  in  by  an  officer.  It  la  error  for  the 
court,  In  the  presence  of  the  jury,  to  hold  a 
eolloqny  wldi  such  witneaa,  which  tuida  to  dl^ 
credit  defendant  and  his  oounsd,  and  lead  the 
jury  to  believe  that,  if  they  were  not  guilty  of 
a  grave  offense  In  procuring  the  absence  of  the 
witness,  they  were,  in  the  opinicm  of  the  court, 
ew*t>le  of  committing  It.  and  that  audi  oondnct 
OD  th^  part  coald  only  be  Indooad  by  eon- 
■doDsneaa  vt  d^endan^a  guilt 

GcHomlMdinms'  ded^u.  Degnartmeut  2. 
Appeal  from  supoior  cotirt,  Lm  Angeles 
comxty;  B.  N,  teiith,  Jodce^ 

Qwrga  Abbott  wu  amvlcted  oC  bursary, 
and  appeals.  Uevened. 

C  O.  Stephens,  for  appelant  Attj.  Gen. 
Hart,  for  Uie  People. 

HAYNES,  O.  An  Information  charging 
Amos  Al>bott,  Gporge  Abbott,  and  Albert 
AcAvedo  with  burglary,  committed  on  the 
6th  day  of  September,  1801,  In  the  room  of 
one  Ah  81c,  in  the  city  of  Los  Anf^les,  was 
filed  by  the  district  attorney.  The  defmd- 
ants  severed.  Appellant  George  Abbott 
pleaded  not  guilty,  was  tried,  found  guilty 
by  the  jury,  and  Bemtenoed  to  lmpri»onm«it 
for  the  term  of  five  years.  A  motion  for  a 
new  trial  was  mnde  and  denied,  and  from 
the  Judgm«it  and  the  order  denying  a  ncfw 
trial  defendant  appeals. 

A  very  large  number  of  exceptions  were 
taken  by  appellant  upon  the  trial,  and  re- 
ferred to  In  the  brief  of  his  counsel,  but  we 
regret  to  say  that  the  brief  gives  us  little 
aid  beyond  the  mere  reference  to  the  folio 
In  the  transcript  where  the  exceptions  are 
fotmd;  and  on  the  part  of  tlie  people  the 
brief  of  the  attorney  general,  prepared  and 
signed  by  his  first  deputy.  Is  little  more  than 
a  pert  If  not  impertinent,  denial  that  there 
is  anything  of  merit  In  the  alleged  errors 
referred  to  by  appellant's  counsel.  Where 
Oie  i»otectl(m  of  the  pec^le  against  crime 


(CaL 

upon  the  one  ride  and  the  liberty  of  the  tiv 
Iseos  Is  at  stake  i^n  the  other,  the  qnes- 
tlwis  Involved  are  of  such  Importance  as  to 
require  a  careful  examination  and  dfacns- 
elon  by  ooonael  In  ordo*  that  Jnst  ofmda- 
BlooB  may  be  reached  by  the  court.  Ab 
and  Ah  Poy.  whose  prop^ty  Is  alleged  to 
have  been  burglariously  stolen,  were  part- 
ners and  proprletora  of  a  Chinese  drag  store 
OQ  Marchessault  street.  In  the  city  of  Los 
Angeles.  In  the  rear  of  the  room  occoi^ed 
as  a  drag  store  was  p.  room  used  as  a  poUie 
reception  room.  To  reach  this  room  persona 
passed  from  a  dow  in  the  aide  <^  the  drag 
store  into  a  ball  whldi  extended  back  put 
two  or  three  other  rooms  to  a  idtcben,  and 
from  this  hall  was  an  entrance  Into  the  rooa 
immediately  in  the  rear  of  the  drag  store. 
The  next  room  m  the  resr  of  tbe  reception 
room  was  Ah  Slc's  sleeping  room.  In  whidi 
the  property  alleged  to  have  been  stolen  wis 
kept  The  testimimy  tends  strongly  to  show 
that  this  rec^tlon  room  was  vUdted  br 
many  persons,  of  all  colors  and  national!  U««. 
tor  the  purpose,  among  ottaer  things,  of  pnr 
diaslng  Chinese  lottery  tickets;  and  oo  the 
evening  ct  SeptCTiber  Sth  tike  dtfttidant 
with  his  brother  and  many  other  perstHs, 
were  in  this  room  for  a  cuutderabto  Urn*,- 
how  long  will  be  hereafter  noticed,— tout  the 
room  appears  to  bare  been  open,  and  dif* 
ferwt  pavons  going  to  and  coming  trom  it 
from  early  In  the  emilng  mitfl  the  dlsoor- 
ery  of  the  alleged  buri^aiT.  about  a  qoartv 
past  10  o'dock.  Betweoi  the  storeroom  sad 
this  reception  room  was  a  small  glaas  win- 
dow, through  which  one  In  the  drag  store 
could  observe  tiiose  In  the  reception  nxHs. 
and  those  In  the  rec^tlon  room  could  see 
those  coming  Into  the  storeroom.  The  bar 
glary  was  effected  by  boring  through  a  bosrJ 
partition  betwooi  Ah  Slc's  room  and  an  un- 
occupied building  near  or  adjoining  thai 
room  80  us  to  remove  the  boards  for  a  sui- 
flcient  space  to  take  out  through  the  open- 
ing, a  trunk  which  Is  said  to  have  been 
stolen.  The  only  article,  aside  from  tbe 
trunk,  shown  to  have  been  stolen,  was  ai 
opium  pipe,  which  Ah  testified  was  oa 
that  evening  lying  upon  bis  bed  in  the  same 
room.  In  the  trunk  was  some  (Nothing,  not 
described  in  the  evidence,  n  small  bamboo 
basket  containing  silver,  and  gold  in  a  bon-c- 
skln  bag,  amounting  In  sU  to  some  seven 
or  ei^t  hundred  dollars.  A  China min 
uamed  Ah  Tung  testitied  that  a  little  aft^ 
10  o'clock  the  night  of  the  burglary  he  sa« 
the  defendant  and  another  man  carrying  * 
chest  coming  out  of  Ah  Sitfs  back  yard, 
and  saw  them  go  out  through  the  pxkte  of 
the  fence,  but  he  did  not  know  at  that  tiis* 
of  tbe  burglary,  and  did  not  think  there 
was  anything  wrong,  but  next  momuu: 
learned  It  was  "stealing."  Pierce  Bc^le.  a 
witness  on  the  part  of  the  prosecution,  tesd- 
fled  that  he  saw  two  men  coming  out  of  th** 
gate  from  the  Chlunnian's  bai^  yard;  thai 
went  under  a  pepper  tree*  and  pat  tfas 
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box  down  tber%  and  ttmi  blew  a  whistle 

on  their  fingers,  and  two  more  young  men 
came  iq>;.  and  farther  testified  in  that  con- 
nection: "Well,  then  I  saw  the  other  two 
young  men  come  np  roond  a  big  load  of  hay 
there  In  the  middle  of  tht  street.  Tb^  got 
the  box.  and  I  told  them,  "HeUo,  bcqrs;  hcdd 
on  thoe;*  and  I  lacked  up  a  toA  and 
throwed  the  rock  after  them,  and  then  fliey 
blew  a  whistle.  These  two  men  had  a  box 
between  th«n,  nmnlng.  sort  of  like  a  China- 
man's. Tbey  were  what  I  would  call  trot- 
ting. Th^  came  with  the  box  within  15 
feet  of  me.  I  measured  It  8tne&  When  I 
first  saw  them  they  were  coming  from  the 
Chinaman's  house."  This  witness  did  not 
Identify  any  of  the  men  be  saw  In  connec- 
tion with  the  box  TUs  witness  fixed  the 
time  of  this  transaction  at  "10  o'clock,  or 
may  be  a  qoarter  past."  Ah  Ngan  testlfled 
that  be  saw  the  defendant  and  three  other 
men  with  a  Chinese  chest  or  tmnk  at  the 
corner  of  Alameda  street  and  the  convent; 
that  he  was  coming  np  from  the  old  rail- 
road depot  towards  Chinatown,  and  they 
were  going  towards  the  convent;  that  the 
defendant  and  another  one  with  him  was 
carrying  the  chest,  and  the  other  two  fol- 
lowed two  or  three  steps  behind;  that  when 
he  got  to  his  room,  abont  two  blodcs  from 
wh^re  he  met  them.  It  was  a  quarter  after 
10;  that  be  bad  been  to  a  laundry  near  the 
old  deipot  to  see  a  friend.  Ah  Oing  testlfled 
that  he  went  to  the  old  depot  with  a  friend 
who  was  going  to  take  tne  train  for  San 
Frandsoo;  that  they  went  a  little  after  10 
o'dodc  to  the  depot.  As  he  was  going  he 
saw  the  defendant,  and  another  whom  he 
<tld  not  know,  cnrrying  a  cheet  That  he 
knew  the  two  Oiat  were  following  by  sight, 
but  not  their  names.  That  where  he  saw 
them  was  between  Alameda  street  and  a 
a  mall  street  running  into  it  from  the  west, 
fnA  opposite  the  lumbw  mill.  Hiat  they 
were  crossing  Alameda  street,  and  he  wus  fil- 
ing towards  the  depot  The  bnxgiary  oc- 
curred Saturday  nls^t,  and  on  Mtmday  at 
noon  the  tmnk  or  chest  was  found  In  a 
com  field,  down  towards  the  rirer,  a  consUl- 
erable  distance  from  the  place  of  the  bur- 
glary. The  trunk  hud  been  broken  open  and 
the  clothing  scattered  around.  Neither  the 
pipe  nw  any  of  the  contents  of  the  trunk 
wen  at  any  time  found  in  the  possession 
or  In  any  manner  connected  wfth  tho  de- 
foidant,  and  there  was  no  evidence  of  his 
possession  of  the  stolen  property  other  than 
that  above  stated,  namely,  that  he  was  seen 
with  others  carrying  a  box  or  chest,  but 
there  was  no  evidence  tending  to  identify 
the  box  or  chest  which  was  carried  with 
the  one  that  was  stolen,  otbw  than  the  dr- 
comstanees  above  stated. 

I  have  stared  so  much  of  the  testimony  for 
-the  purpose  of  showing  the  materiality  of 
^rtain  instructions  given  and  refused  upou 
Hie  questions  of  identiflcatlmi  of  Qie  defeud- 
mut,  and  inferences  to  be  drawn  from  t">? 


possession  of  stolen  property.  Upon  the  lat 
ter  question  the  court,  at  the  request  of  the 
district  attorney,  chuged  the  Jury  ss  fol- 
lows: "The  m»e  possessloA  of  stolen  prop- 
erty, unexplained  by  the  defendant,  how- 
ever soon  after  the  taking,  Is  not  sufficient 
to  justify  a  conviction;  It  is  merely  a  guilty 
eircnmstkmce,  wUcb,  taken  In  ooDneetlon  irtth 
other  testimony,  Is  to  determine  the  question 
of  guUt  Tet  If  yon  believe  from  the  evl- 
doice  that  the  defradant  was  found  In  the 
possession  of  the  iwoperty  desorlbed  In  the 
efvMenoe^  or  daimlng  t»  b<e  the  owner  there- 
of, after  the  alleged  bursary,  this  is  a  cir- 
cumstance tending  In  some  degree  to  show 
guilt,  bat  not  suffldent,  standing  alone  and 
munipported  by  other  evidence,  to  warrant 
you  In  finding  him  guilty.  There  must  be, 
in  addldMi  to  proof  of  possession  at  proj^ 
erty  stolen  from  the  premises  described  In 
evidence,  proof  of  corroborating  circum- 
stances tending  at  ^emselvee  to  estaldlsh 
gnllt  These  cwroboratlng  drcnmstances 
may  consist  ot  acts  or  conduct  or  declani- 
tloos  of  the  defendant,  or  any  other  circum- 
stances tending  to  show  the  gnllt  of  the  ac- 
cused. If  the  Jury  b^eve  from  the  evidence 
the  pn^>ert7  maitloued  In  evidence  was  stol- 
en tnm  t2te  prmlses  descrlljed  In  evidence, 
and  was  seen  in  the  posseeslOT  of  the  defend- 
ant sh<»tly  after  being  stolm,  the  failure  of 
the  defendant  to  account  for  such  possession 
or  to  show  that  sodi  possession  was  honestly 
obtained,  Is  a  drcumstance  tending  to  show 
his  gout,  and  the  accused  la  bound  to  explain 
the  possession  in  order  to  remove  the  efiTect 
of  tlie  possession  as  a  circumetance  to  be 
considwed  in  oonneetlm  with  other  suspl- 
dous.  taatB,  If  the  erldence  dtsdosed  any 
sndL"  Conceding,  for  the  moment,  that  the 
Instruction  as  given  correctly  stiated  the  law 
as  an  abstract  propoedtion,  it  was  not  appli- 
cable to  the  facts  of  the  present  case.  Before 
a  defendant  can  property  be  called  upon  to 
account  for  the  possesskHi  of  stolen  propw- 
ty,  the  drcumstances  must  be  such  as  would 
make  sUence  as  to  such  posseeslon  en  evi- 
dence of  gnllt  Here  the  fact  of  possession 
was  denied.  The  defendant  could  not  ex- 
I^n  his  possession  of  the  goods  withont  ad- 
mitting that  he  had  possession.  If  he  had 
been  arrested  with  the  trunk  In  Us  hands, 
and  had  been  asked  by  the  officer  where  and 
how  he  got  it,  be  would  have  been  called  up- 
on to  speak,  and  his  silence.  If  he  refused  to 
speak,  as  well  as  bis  answer,  If  false,  would 
bave  been  evidence  against  him.  Defend- 
ant's alleged  possession  of  the  property  de- 
pended upon  a  double  Identtflcatlon:  First 
that  the  trunk  or  chest  carried  by  the  two 
men  was  the  properly  stolen  from  Ah  Sic; 
end,  second,  that  def«idant  was  (me  of  the 
men  who  carried  It  The  only  identlfloatlon 
of  the  trunk  was  that  the  one  found  In  the 
com  flelu  on  Monday  was  the  one  taken  from 
Ah  Sic  the  9aturday  nlgiit  preceding,  while 
the  only  evidence  tending  to  Identify  the 
trunk  curried  by  the  men  with  flw  one  fotmd 
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In  ths  oocn  Add  was  tbat  tt  was  China 
tmak;"  bat  than  waa  no  erldeiue  tbat  a 
OUiia  Inink  la  different  txwa  any  otiier 
tmnk.  No  otliar  deacrliplloo  iraa  aittenipted 
br  any  of  tba  wltnesaes  who  claimed  to  bare 
aeeo  tha  deAendant  belling  to  cany  it.  The 
pipe  waa  produced  In  eTidence*  tmt  there  Is 
no  teattmony  froih  beginning  to  aid  aa  to 
where  It  waa  fyaad.  It  waa  not  In  the  trunk 
at  the  time  of  tha  Inuglacy,  and  it  ia  not 
probable  that  it  would  bare  been  atiAen  from 
the  bed,  and  carried  to  the  corn  Add,  and 
left  there  wltb  the  Iwokon  trunk;  nor  was 
any  part  of  the  coatttits  of  the  trunk  found 
In  poaaeaaion  of  tha  defmdant  or  In  any 
manner  accounted  for.  Nor  waa  the  Identlfl- 
caUra  of  the  defendant  aa  one  fit  the  men 
who  carried  the  tmnk  more  aatia factory.  The 
evidence  of  the  Chinamen  who  teetifled  tbat 
they  recognlEed  the  defendant  aa  Mie  of  the 
tnen  who  carried  the  trunk  waa  not  only  open 
to  serious  doubt  and  critlciam,  but  the  evi- 
dence on  the  part  ot  the  defendant,  If  true, 
would  seem  to  make  it  clear  that  the  man 
identified  1^  the  CSiInaman  aa  the  defendant 
could  not  have  been  the  defendant-  Wills, 
In  hia  work  on  Circumstantial  Bridenc^  dth 
American  from  the  4th  Lcmdon  Ed.,  p.  63, 
in  dlacussinsr  the  aubject  undor  conddera- 
Hon  here,  says:  "Tlie  rule  under  dl8cn8alo& 
is  occasionally  attended  with  nneolalnty  in 
Its  application  from  the  difficnlty  attendant 
upon  the  poaitlTe  IdoitlftcaMon  of  aj<aclea  of 
property  allied  to  hare  been  atKHen;  and  it 
clearly  ou«^t  nerer  to  be  awUed  where 
there  Is  reaaonable  ground  to  conclude  tint 
the  wltnasses  may  be  mistaken,  cr  where 
from  any  other  cause  identic  la  not  aatta- 
factorily  eatablished." 

In  the  cases  dted  at  the  end  of  tbs  abore 
quotation,  it  will  be  seen  that  the  dnmmstan- 
cee  under  whl<^  instructltas  similar  to  the 
above  were  glroi  did  not  inrolve  tlie  uncer- 
tainties as  to  the  Idendflcatlon  of  the  prop- 
erty i3€  ot  the  parson  that  were  so  prominent 
here.  In  People  v.  0111,  45  Cal.  285,  four 
hm-sea  were  atolea  during  the  night  and  the 
next  day  the  defendant  was  seen  riding  one 
ot  the  horses,  accompanied  by  another  man, 
and  the  two  had  the  four  etolva  horsra  with 
ihem  There  aeema  to  have  been  no  ques- 
tion whatever  aa  to  identtty  made  in  the 
case.  In  People  t.  Clon^  59  Cal.  438,  tiie 
defendant  was  charged  with  robbery.  The 
person  robbed  Immediately  notified  the  ddef 
ot  poUoe,  who  made  Immediate  pumuit,  and 
captured  the  defendant  within  a  few  minutes 
after  the  robbery  was  committed.  Tbe  proi>- 
erty  which  had  been  taken  from  the  prose- 
cuting witness  was  found  upon  the  defend- 
ant, and  the  only  explanation  he  gave  of  su<^ 
possession  was  that  he  had  "picked  up  the 
watch."  In  People  t.  Vdarde,  60  Cal.  457, 
the  property  alleged  to  have  been  stolen  con- 
alated  of  cattle,  whldi  were  found  in  de- 
fendant's poeseesion,  who  undertook  to  ac- 
count for  bis  poBsessioa  and  ownemhip.  In 
audbi  cases  aa  these  an  Instruction  upon  the 


subject  of  poBseasloo  ot  the  atatea 

shortly  after  the  alleged  larceny 
but  those  cases  are  very  different 
me  at  bar.  I  flilnk,  toob  flu  mait 
Instmctlao  la  subject  to  serioaa 
It,  states  directly  that  the  po—caaloi 
property  aoon.  after  the  taking,  ' 
Boffidakt  to  jaattfy  a  eonvlction,  la 
drcumstanoe."  In  People  t.  C^ni 
575,  16  Pac  Bep.  891.  the  Jury  waj 
ed  that  "tbe  mere  posoeesion  ct  at 
erty  recently  stolen  is  not  of  Itself 
erldenoe  to  convict  The  poesessioc 
property,  supported  by  other  erld* 
Ing  to  show  guilt,  la  a  strong  <irt 
tending  to  show  guilt"  This  o 
Searls,  C  J.,  deUvering  the  oplnk 
not  a  question  of  law  upon  which 
should  Instruct  the  Jury,  but  cait 
which  is  wholly  within  the  proric 
latter.  In  deducing  the  ultimate 
guilt  or  innocence,  they  are  the  m 
of  the  wel^t  to  be  given  to  the 
fact  of  posseaelon  of  pnvorty 
stolen,  and  stamping  the  charactei 
possession."  In  the  caae  ot  State 
50  N.  H.  521,  in  discussing  this  qm 
court  said:  "The  resemblance  be* 
conclusive  preetmiptloiu  ot  law  ai 
presumptiMis  of  faot  cannot  hav< 
notice— the  effect  of  wbidx  being  i 
something  as  true  until  rebutted; 
deed,  in  the  Roman  law  and  otfaei 
where  the  dedalim  of  both  law  ai 
Intrusted  to  a  stn^  Judge,  ttia  c 
between  them  becomes  in  practk 
Imperceptible;  but  It  muat  nevei 
sig^t  of  In  the  common  law,  when 
tlons  of  Judge  and  Jury  should  a 
kept  distinct  Unfortunately,  how 
line  of  demarcatiw  l>etween  the 
species  of  presumptlcms  has  not  all 
obswved  with  the  requisite  preid: 
find  the  same  preanmptimi  a^okt 
Judges,  aometimea  aa  a  presumptlo 
sometlmea  aa  a  presumption  of  ta 
times  as  a  presumption  which  Jnri 
be  advised  to  make,  sometimes  aa  c 
it  is  oblifsitory  on  them  to  make 
The  law  Is  burdened  and  obacni 
great  mass  of  common  opinion, 
derstanding,  practice,  precedent,  an 
ity  (including  the  presumption  froi 
Blon  of  st<dai  property)  that  has  p 
law,  but  Is  in  truth  not  law,  *  a.t  fac 
down  to  UB  largdy  by  deacunt 
aui!U'nt  custom  of  the  Judge  giting 
his  opinion  of  the  evidence.  To 
law  of  this  incumbrance,  revive  e] 
ttrindples  strictly  legal  In  tih^  nat 
rat(t  tbe  province  of  the  conn 
province  of  the  Jury,  and  malntab 
tor  iu  11;$  entirety,  la  a  duty  put  ai 
tlie  constitution.  •  •  •  When, 
wu  buve  couie  to  the  conctn^on 
pnrsumptlon  from  possesaioa  of  ato 
la  a  presumption  of  ^et,  wa  find 
proiUbited  1^  tba  conatltatloa  fkoi 
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Ing  to  the  Jmy  tbe  ^cnmptlon  u  to  a  re- 
suit  binding  upcu  them,  or  a  rale  by  which 
they  are  to  be  goremeA."  The  statement, 
therofor^  la  the  Instructloo  tliat  the  p06> 
sesBiou  (Hf  the  property  waa  a  guilty  drctun- 
stance,  reqnlied  the  Jury  to  give  weight,  to 
some  extent  to  tiie  fact  of  posseealwi,  and, 
with  tbe  further  Btatement  that  the  accused 
Is  bound  to  explain  the  possession  in  order 
to  remove  Its  effect,  under  the  circumstan- 
ces of  this  case,  I  tbinlc  was  error.  It  would 
have  been  proper  for  the  court  to  have  In- 
foniied  the  jury  that  the  possession  of  Uie 
property  by  the  defendant,  If  th^  found  as 
a  fact  that  he  had  such  possession,  might 
be  considered  by  them  In  connection  with 
all  the  drcnmstauces  of  tbe  case,  but  not 
that  they  were  bound,  as  the  InstructlcHi 
Implied,  to  give  It  some  weight  against  the 
defendant,  or  that  the  defendant,  if  Hiey 
found  he  had  posse8si<Hk  of  the  properly, 
was  placed  under  such  drcumstoncea  as  re- 
quired him  to  account  for  that  possession; 
for  whether  the  circumstances  were  such 
as  to  require  an  explanation  is  itself  a  ques- 
tion ot  fact  whlcb.  the  Jury  are  authorized 
to  determine,  and  was  not  a  matter  of  law 
which  they  were  bound  to  observe.  The  de- 
fendant was  not  ap[»'ehended  with  the  pn>i>- 
erty  in  his  possession,  and  no  circumstance 
transpired  prior  to  the  trial  requiring  him 
to  speak  at  all  In  regard  to  his  alleged  pos- 
session of  tbe  trunk.  If  he  had  not  gone  upon 
the  stand  as  a  witness,  no  comment  could  be 
made  to  the  Jury  upon  his  failure  on  that 
occasion  to  account  for  his  possession  of 
the  property,  and,  that  being  true,  his  fail- 
ure while  upon  the  stand  to  give  any  ac- 
count of  a  possession  which  he  denied  hav- 
ing is  equally  placed  beyond  comment  ^ther 
by  the  district  attorney  In  his  argument,  or 
by  the  court  In  Its  Instructions  to  uie  jury. 

Upon  the  trial.  Fierce  Doyle  was  called  as 
a  witness  for  the  people.  Upon  being  sworn, 
tbe  following  colloquy  occurred  between  the 
court  and  the  vFltness:  "The  Court;  Why 
you  leave  the  court  room?  Answer.  I 
thought  I  cotild  go  down  and  get  a  drink  and 
get  back  in  time.  Question.  Did  Mr,  Ste- 
pbous  oflCT  you  any  money  to  go  nway?  A. 
No,  sir;  no  one  gave  me  none.  Q.  Did  he 
tell  you  to  go  away?  A.  No,  sir;  he  did 
not  speak  to  me.  Q.  Did  the  defendant  tell 
yon  to  go  away?  A,  No,  sir.  Q.  Did  the  de- 
fendant offw  to  give  you  any  money  to  go 
awayt  A.  No,  sir;  no  one  did.  The  Court, 
In  the  presence  of  the  Jury:  This  looks  very 
singular,  indeed."  (Mr.  Stephens  was  de- 
fendant's attorney.)  The  transcript  eontalna 
the  foUowlDg  explanation  of  tliis  colloquy: 
"Amos  Abbott,  a  witness  and  brother  of  de- 
fendant, left  suddenly  for  the  Islands  the 
day  beton  this  trial  was  called.  A  moti<m 
fior  otMitlmiance  by  defendant  waa  based  on 


such  absence.  Coonsel  f<H*  defendant  refused 
to  have  the  absent  witness*  tcntimony, 
which  was  complete  and  full,  taken  on  foi^ 
mer  trial  of  same  case,  read  In  evld«iee, 
and  persisted  In  bis  motion.  The  witness 
Doyle  was  wanted  the  nl^t  before,  and 
was  absait.  He  came  Into  ttie  court  room 
before  court  called,  and  when  wanted  was 
absent,  and  an  officer  was  sent  to  bring 
him  In,  and  the  court  Interrogated  tiim  as 
above."  The  affidavit  for  c<mtlnuance  above 
rei erred  to  waa  made  by  itta  defendant,  and 
waa  sufficient  in  substance  and  In  tonn. 
The  fact  that  the  witness  had  before  testi- 
fied, and  that  hta  testimony  oould  be  read, 
tile  prosecution  assenting  thereto,  did  not 
make  it  Imprc^r  that  a  cMitinuance  aboold 
be  applied  for,  even  tbough  It  may  have  Jus- 
tified the  court  In  refusing  the  motton. 
Wheth^  the  court  erred  In  refusing  tbe  mo- 
tion need  not  be  otmsidered,  as  the  presence 
of  the  witness  was  procured,  and  the  defend- 
ant was  tber&fore  not  prejudiced  by  tb« 
denial  of  his  motion.  There  was  nothing, 
however.  In  tibat  matter,  nor  in  the  abseuce 
ot  the  witness  Doyle,  that  could  possibly 
Justify  the  grave  Imputation  against  the  de- 
fendant or  his  counsel  Implied  in  the  above- 
quoted  examination  of  the  witness  by  tiie 
court.  It  inevitably  tended  to  discredit  both 
tbe  defendant  and  his  counsel,  and  to  lead 
the  Jury  to  believe  Oat  If  they  were  not 
guilty  a  very  grave  offetue  against  the  ad- 
ministration of  Justice  In  procuring  the  ab- 
sence of  the  witness,  that  they  were,  in  the 
opinion  of  tbe  coturt,  at  least  capable  of  com- 
mitting it,  and  that  such  conduct  on  their 
part  conld  only  be  induced  by  a  conscious- 
ness that  defmdant  was  guilty  ot  the  crime 
tor  which  he  was  being  tried.  That  ttiis 
must  have  operated  to  the  prejudice  of  the 
defendant  throuj^ont  the  trial  la  apparmt, 
and  for  this  reason.  If  no  other,  a  new  trial 
abould  be  granted.  No  Improper  motive  la 
attributed  to  tlie  court  In  this  matto-,  bat 
If  tbe  circumstances  w«ro  such  as  to  impress 
the  court  with  a  ernve  susplciaB  that  liie 
witness  had  been  tampwed  with,  the  inves- 
tigation should  not  have  been  proceeded 
wlUi  In  tbe  presmce  ot  t2ie  jnty,  further 
than  to  inquire  of  the  witness  the  cause  of 
his  absence.  The  Judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted. 

We  cwicnr:  TBMPh'B,  0.t  BJflLGHBR,  O. 

PBR  GUBIAM.  For  the  reasons  given  In 
the  forgoing  oplnltm  tbe  Judgment  ai^  order 
appealed  from  are  reversed,  and  a  new 
trial  granted. 

DB  HAVBN,  J.  1  ooncnr  iB  the  judgment 
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FIBU>  T.  SHORB  et  %l.  (No.  19,194  ) 
(Sapreme  Ooort  of  California.  Oct-  9,  1893.) 

GiTT— Valioitt — Capacitt  aw  DoHOB— Rxnaw 

OK  Apfeai. 

1.  A  gift  of  a  check  aod  cerdflcate  of  de- 
podt  i*  established  where  the  donor,  being  a 
Doainess  man,  after  haTing  expressed  his  Inten- 
tion to  make  the  gift.  Indorses  the  check  and 
certificate,  which  he  had  left  in  the  hands  of 
tJie  donor  for  aafe-ke^nng,  and  red^ven  them 
to  the  donee,  who  collects  them,  the  donor  nev- 
er asking  for  them  or  their  proceeds  again. 

2.  A  TO^ict  on  a  finding  of  fact  will  be 
set  uide  where  it  is  against  the  great  current 
of  evidence,  although  one  or  two  general  state- 
ments of  one  or  two  witnesses  bring  it  within 
the  rule  which  gorems  where  there  is  a  ma- 
terial confiict  of  evidence. 

3.  In  an  action  for  an  acconnting  and  to 
Mt  aside  a  gift  as  made  when  the  donor  waa 
Inaane,  It  appeared  that  he  waa  verj  close  in 
money  matters,  and  uncleanly  in  habits  and 
dress;  that  he  shrank  from  the  uae  of  wa- 
ter, and  objected  to  changing  his  soiled  clothes; 
that  he  talked  of  women  in  an  obscene  way, 
and  when  angry  swore  badly^  that  he  played 
on  the  piano  without  extracting  any  music,  and 
then  walked  around  the  room  in  a  qnalnt,  nn- 
natnral  manner.  These  were  bfs  charactwla- 
ticB  for  m(Hiths  before  his  death,  in  August, 
1890.  Bdd,  that  a  finding  that  deceased  was 
•aoe  until  July  lat,— two  ours  before  he  made 
the  giftr-and  insane  from  that  time  until  tiie 
date  of  nia  death,  waa  against  the  erldence. 

Department  2,  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Action  by  D.  W.  Field,  public  admlnlg- 
trator,  against  A.  S.  Shorb  and  others,  for  an 
accounting.  Judgmrat  for  plaintill.  De- 
f  endantB  ajHieal.  Reveraed. 

Wilson  &  Bulla  and  Stephen  H.  White,  tor 
appellautB.  W.  W.  Holcomb  and  Weils,  Mon- 
roe &  Lee,  for  respondent. 

McFAKLAND,  J.  Olds  action  was  broits^t 
by  the  public  admloistiator,  acting  as  the 
adminlstratw  of  the  eaUte  of  Danid  J.  Har- 
ris, deceased;  and  In  form  It  purports  to 
be  an  action  to  obtain  an  accounting  of  the 
tr!an8actl(m8  between  the  defendants,  A.  S. 
ShOTb  and  his  wife,  Mattle  li.  Shorb,  and 
the  said  Dantd  J.  Harris  In  his  lifetime. 
But  the  main  averments  of  the  complaint 
are  that  on  the  13th  day  of  May,  1890,  the 
deceased  drew  a  check  tor  $500,  payable 
to  Mattle  L.  Shorb,  and  d^ivered  the  same 
to  her;  ttiat  on  the  3d  day  of  July,  1890, 
the  deceased  drew  another  check  for  $1,288.- 
25,  payable  to  said  Mattle  L.  Shorb,  and  de- 
livered the  same  to  her;  and  that  also  on 
said  3d  day  of  July,  1890,  the  said  deceased 
delivered  to  said  Mattle  L.  Shorb  a  certain 
certificate  of  deposit  for  $25,000;  tliat  said 
A.  S.  and  Mattle  L.  Shorb  claim  that  said 
two  checks  and  said  certificate  were  d^v- 
ered  to  the  said  Mattle  L.  by  the  deceased 
as  gifts;  but  that  they  were  not  given  to  said 
Mattle  L.  as  a  gift,  and  always  remained  a 
part  of  the  property  of  the  deceased  until 
his  death,  and  since  tlien  have  been  assets 


of  his  estate.  Sereral  ^wiifc|»ff  * 
were  also  made  defendants,  iqwu  t 
that  portlcms  of  the  money  coUe< 
said  drafts  and  cwUflcate  are  o 
with  said  banking  companies.  Son 
dlff«Mit  Issues  were  submitted  t 
who  returned  spedflc  answers  to  ft: 
of  the  Issaes,  Imperfect  answers  i 
three  oth^  and  **no  answer"  to 
Hie  conrt  thai  made  findings,  ado] 
raaUjr  Ihe  judgment  of  the  jury 
was  expressed,  and  upon  the  flndl 
ment  wenf  In  finTor  of  13ie  defeodac 
$500  check,  the  court  holding  thi 
a  gift,  but  against  the  defoidanta 
other  dieck  and  as  to  the  said  cei 
deposit.  TbB  defendants  appealed 
Judgment;  and  from  an  order  dnyj 
triaL 

The  ccunplalnt  seems  to  go  a] 
theories:  ^rst,  ttiat  the  diedc  a: 
cats  were  obtained  firom  the  de< 
the  detWdantB  (the  Shcvbs)  by 
a  ccmqplracy  through  which  they 
talned  by  undue  Influence  exerted 
deceased;  second,  fliat  they  were 
to  MrSL  Shorb  merely  for  aaiSe-kec 
always  remained  the  jin^erty  a 
ceased;  and,  third,  that  at  the  i 
were  deUvered,  on  July  3,  1890,  the 
waa  of  unsound  mind,  and  Incapat 
ing  fM  said  certificate  and  checli 
purpose.  About  serea  or  eifgbt  paj 
complaint,  as  It  appears  oa  the  prl: 
script,  is  made  up  of  averments 
ulent  conspiracy  entered  into  1^  t 
for  the  purpose  of  obtaining  undue 
orer  the  deceased,  and  obtaining 
the  cnHficate  and  dieck.  It  is 
with  many  details  and  frequent  ri 
Uiat  the  defendants,  the  Shmrbs,  tn 
conspired  to  obtain  undue  Infiuena 
deceased  by  great  ezbibItl<His  of  ] 
and  atFectI(Hi,  by  tzying  to  pnsuac 
ceased  that  th^  were  his  only  fi 
persuading  him  to  employ  the  si 
Shorb  as  his  physician,  by  suppl 
with  and  inducing  him  to  ttse  lari 
ties  at  intoxicating  Uquw  for  the  p 
weakening  Us  mental  condition, 
many  other  acts  which  tended  to  j 
control  over  Mm;  and  that  thn 
fraudulently  according  to  thdr  c 
and  plan  obtained  great  influence 
they  induced  him  by  stdldtation 
said  check  and  certificate  to  the  sa 
L.  Shorb.  With  respect  to  this  pt 
complaint  It  Is  sufficient  to  say 
court  foimd  that  none  of  the  sa 
tions  as  to  said  alleged  ccmsplracy  a 
ulent  purpose  to  obtain  influence 
deceased  were  true. 

With  respect  to  the  seccmd  theo 
complaint  above  noticed,  we  aupj 
the  findings  of  the  court  are  to 
to  mean  that  the  said  check  and 
certificate  were  given  to  Mrs.  Sha 
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Sd  day  of  Jv3j,  1890,  merely  for  safe-keep- 
insSt  and  not  as  a  gift  But  we  find  no  erl- 
dence  snffldent  to  snataln  sucb  a  finding,— 
that  ia,  learing  out  of  view  for  the  presrait 
the  question  of  the  mental  unsoundness  of 
the  deceased  at  the  time.  The  check  was 
drawn  payable  to  Mra  Shorb,  and  was  Im- 
mediate collected  by  her,  and  the  proceeds 
deposited  In  bank  to  her  account,  and  It 
does  not  appear  that  the  deceosed  ever  called 
upon  her  afterwards  for  said  proceeds,  or 
made  any  question  about  It;  and  there  is  no 
evidence  tending  to  show  that  the  check 
was  not  given  to  her  as  her  own  property, 
while  her  own  testimony  is  directly  to  the 
point  that  it  was  a  gift  With  respect  to 
the  certificate,  there  Is  the  testimony  of  three 
wituesaes  that  he  had  expressed  his  Intention 
before  the  3d  of  July  to  give  said  certificate 
to  Mis.  Shorb  as  a  gift;  and  there  Is  the 
direct  testimony  of  Mrs.  Sborb  that  he  did 
eo  give  It  to  her  on  that  day,  and  there  is  no 
testimony  to  Oie  contrary.  Moreover,  there 
Is  the  iiiiqnesti<med  act  of  the  deceased  In 
Indozslng  said  certificate  and  delivering  It 
to  Mrs.  ffiiorb.   This  certificate  had  been 

the  month  of  May  previons  given  to  Mrs. 
Shotb  for  aafe-keeplng.  It  was  a  n^tla- 
ble  instrument  and  when  given  to  hra  In 
Hay  for  safe-keeping  had  not  been  Indorsed; 
the  leSBl  title  thereto  had  not  passed  to  Mrs. 
Short);  and  she  could  not  have  disposed  of 
It  In  any  vraj.  But  afterwards,  when  the 
certificate  was  brought  to  him  on  the  3d 
ot  July  for  the  purpose,  as  Mrs.  Shorb  teetl- 
fles,  of  making  a  gift  of  it  to  her,  he  then 
Indorsed  his  name  on  the  back  of  said  cer^ 
tlflcate,  and  delivered  It  to  Mrs.  Shorb.  This 
Indorsement  and  the  delivery  of  the  certifi- 
cate to  Mrs.  Shorb,  transferred  to  her  the 
entire  right  to  collect  said  certificate,  or  to 
dispose  of  it  OS  she  thought  fit  And  then 
la  not  the  slightest  evidmoe,  elthw  at  that 
tiine  or  afterwurda,  that  he  intended  her 
to  collect  the  money  and  give  It  to  him. 
The  deceased  was  a  man  who  owned  la^ 
properties;  and  was  in  the  haUt  of  Iceeping 
bank  accounts,  both  in  the  territoiy  of  Washr 
IngtoB  and  in  Los  Angdes;  and  he  had  cex- 
talnly  Ihe  wdlnaxy  bmlnees  knowledge  of 
negotiable  bonk  paper,  and  tlie  metliods  1^ 
which  the  tltia  to  the  same  Is  transferred. 
Taking  oU  Hiese  mattera  taito  consideration, 
we  see  no  erldaaee  upon  urtiliA  to  found  n 
reaamafals  bdl^  that  he  did  not  intend 
to  giTe  said  cotlficate  to  Mrs.  Shiwb  In  nuu^ 
not  ss  she  testified;  that  ls»  presnmmg,  as 
befnry  stated,  that  he  was  not  so  mentally 
msoond  as  not  to  know  the  qnall^  ot  Us 
aeta,  or  to  do  ordlnuy  bastness.  The  only 
real  qnestloa  In  the  oue,  thmfcwe,  relates 
to  flie  oondltkm  of  the  ndnd  of  the  deceased 
on  flu  ssid  8d  Aay  of  Jnly.  1890,  vmm  these 
transaetloiis  took  plaoft 

VftXh  respect  to  the  hiental  sonndness  of 
tbe  dsesAsed  on  said  8d  of  July,  the  qnes- 
Han  pn^onndsd  to  the  jnry,  and  tha  an- 


swer thereto,  are  as  fbllows:  "Was  the 
mind  of  Daniel  J.  Harris  during  his  last  111- 
nesa  weak,  and  if  it  was,  for  about  how  long 
was  It  In  such  condition?  Tes;  from  about 
JiOy  1st  until  his  death."  Upon  this  sub- 
ject the  court  first  found  as  follows:  "The 
mind  of  Danl^  J.  Harris  during  his  last  Ill- 
ness, from  about  July  1st  until  his  death, 
was  weak  and  unsound;"  end  then  as  fol- 
lows: "Prior  to  the  1st  of  July,  1S90,  Dan- 
i^  J.  Harris  was  not  of  unsotrnd  mind,  but 
then,  and  at  all  times  tho-eafter,  until  the 
time  of  his  death,  he  was  of  unsound  mind, 
and  not  competent  to  maKe  a  gift  of  said 
sum,"  etc.  These  findings  of  the  court  were, 
we  presume,  founded  upon  the  judgment  of 
the  jnry,  as  expressed  In  their  finding  as 
atmve  stated.  We  are  adverse  to  holding 
that  a  finding  by  a  jury  or  trial  court  on  an 
Issue  of  fact  Is  not  warranted  by  the  evi- 
dfflice,  whatever  we  might  think  as  to  Its 
preponderance^  where  there  Is  presented  a 
fair,  reasonable  ground  for  a  difference  of 
<^^on,  and  where  a  conclusion  Mther  way 
could  not  be  considered  as  tiie  necessary  re- 
sult of  the  exerdse  of  an  unsound  judgment 
But  MThere  flie  great  current  of  the  evidence 
is  against  tbe  verdict,  and  we  cannot  es- 
cape the  conviction  that  It  Is  wrong,  we 
should  not  be  detored  from  setting  it  aside 
hf  the  oontaiti<Hi  that  <nie  or  two  general 
statements  or  assertions  of  one  m  two  wl^ 
nesses  bring  tlie  ease  within  flie  rule  whl<jli 
governs  to  eases  where  thne  Is  a  material 
"ctmfllct  of  eTidenos.**  And  In  flie  case  at 
bar  we  cannot  nstet  tfao  condnslcni  tliat  the 
evldmoe  la  tnsolBclent  to  snnwrt  the  finding 
of  the  nnsonndness  of  the  adnd  ftf  the  de- 
ceased m  July  8,  1890l  Tta  facts  upon 
which  tbe  mental  weakness  or  unsoundness 
insanity  not  bdng  claimed— are  based  are 
obtain  charactarlstles  and  conduct  ctf  the 
deceased.  As  to  those  diaracteristloi  fbbm- 
aekrtm,  Oiere  is  a  great  conflict  of  te8tim<my, 
-HK»me  of  ttie  wltoesses  making  them  vwy 
extravagant  and  otiiers  describing  them  aa 
llttte^  If  any,  out  of  the  normaL  We  as- 
some,  howevor,  that  the  jnry  bad  the  rl^t 
to  take  the  most  hl^y^solwed  plctmre. 
Those  diaractffllstlcs  were  mainly  ttiese: 
That  the  deceased  vaa  very  dose  and  pennrl- 
ODB  In  mon^  mattCT,  w,  as  some  uritnesses 
uid,  niggardly  and  ndsnty;  that,  alihon^ 
a  man  of  means,  he  worried  met  the  oc- 
pmses  of  his  last  slitoesa,  and  said  he 
would  become  a  j^nper;  that  he  was  loafli 
to  buy  iwoper  food;  that  he  was  untl^  and 
nndeanly  In  hto  haUts,  did  not  like  to  be 
irashed,  and  could  yrith  dlfllcnlty  be  todueed 
to  malu  necessary  dumges  of  dotUng;  that 
he  was  subject  to  crying  spdls,  and  some- 
times wltbont  apparat  cause;  that  he  fre- 
quently gmmUed  to  hlmsdf ;  that  he  would 
get  mad  and  swear  terrtUy;  that  he  fmred 
people  were  friendly  to  him  because  they 
wanted  Us  miney;  that  he  talked  about  wg- 
men  in  an  obscme  wxyi  that  be  occndonal- 
ly  beat  nptm  the  keys  ot  a  piano  wlthotU.  bo- 
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Ing  able  to  play  that  Instnuneot,  and  would 
then  waik  abont  the  room  in  a  quaint  or 
umatural  way;  ana  that  he  predicted  that 
the  CII7  of  Los  Angeles  would  be  vistted  In 
1890  by  an  epidemic  which  would  kill  many 
thousands  of  people,  and  whtch  he  could 
«Tert  by  going  away,  lliese  were  the  main 
charact^latics,  although  we  do  not  pretend 
to  give  the  details;  and  the  witnesses  dif- 
fered very  much  as  to  the  defcree  or  Inteo- 
sl^  of  these  traits  of  character.  (We  leave 
out  of  view  the  bald  assertion  of  one  of  the 
witnesses,  who  was  his  nurse  from  some 
time  in  May  to  the  middle  of  July,  and  who 
disliked  the  deceased,  and  was  evidently 
very  hostile  to  appellauts,  that  deceased  was 
guilty  "every  day"  of  a  certain  private  prac- 
tice that  sometimes  impairs  the  mind.  He 
gave  no  details,  and  never  mentioned  the 
subject  to  either  of  the  doctors  in  attend- 
ance while  he  was  acting  as  nurse;  and 
neither  of  the  three  doctors  who  attended  up- 
on the  deceased  noticed  any  symptoms  of 
such  a  practice.  Moreov^,  the  weak  physic- 
al condition  of  the  deceased,  produced  by 
heart  disease  and  consequent  dropsy,  showed 
to  the  common  mind,  even  without  the  in- 
formation given  by  Dr.  Salisbury,  that  the 
tiling  asserted  by  the  witness  was  "impos- 
sible." We  apprehend  that  neither  the  Jury 
nor  Judge  gave  any  weight  to  the  assMUcm.) 

If  the  Jury  had  found  that  the  foregoing 
characteristics  and  acts  of  deceased  were, 
during  the  time  when  they  were  shown  to 
have  existed  and  to  have  been  cotnmitted, 
suflicleot  to  warrant  the  conclusion  that  he 
was  of  unsound  mind,  we  might  not,  per- 
haps, have  felt  called  uptm  to  set  aside  the 
finding,  althlkugfa  we  would  not  have  looked 
upon  the  evidmce  supporting  it  as  very 
strong.  But  the  Jury,  in  the  face  of  these 
characteristics  and  acts,  whl(^  were  the 
same  for  a  l<»ig  period  before  the  1st  of  July 
as  after  tliat  date,  found  that  the  deceased 
was  of  unsound  mind  only  "from  about  July 
1st  until  his  death;"  and  the  court,  follow- 
ing, no  doubt,  the  Judgment  of  the  Jury, 
found  that  "prior  to  the  1st  day  of  July, 
1890,  Daniel  J.  Harris  was  not  of  unsound 
mind,"  but  that  th^i  and  afterwards  he  was. 
The  evidence  discloses  the  deceased  afflict- 
ed as  early  as  April,  1890,  with  the  last  ill- 
cess— heart  disease  and  droiwy— which 
caused  his  death  on  the  18tb  of  August  fol- 
lowing; and  bis  chnracteriatics  upon  which 
the  hndiag  of  mental  unsoundness  was  based 
were  exhibited  continuously  throughout  that 
entire  period,  and  were  »8  full  and  T?ro- 
nounced  during  any  one  part  of  that  period 
as  during  any  other.  The  first  witness  in- 
troduced by  resjrandent  was  a  physician  who 
attended  the  deceased  from  the  6th  of  May 
until  the  23d  of  June,  when  he  was  dis- 
charged; and  he  described  nearly  all  the 
traits  of  character  and  conduct  of  the  de- 
ceased which  are  relied  on,  as  existing  in 
their  fullest  development  during  the  said  pe- 
riod of  bis  attendance,  and  testified  that  he 


was  much  better  In  heoItJi  on  Jon 
he  was  when  he  first  saw  him  <H 
The  next  witness  (Hapgood)  tesd 
same  things  as  occurring  during  t 
May  while  he  nursed  the  dece 
next  (HunsOker)  testified  to  ma 
same  things  as  occurring  nine  moi 
the  deceased  died..  The  next,  a 
(Borch.)  testified  to  the  said  cha 
and  conduct  of  the  deceased  as  ei 
ing  all  the  months  of  May,  June, 
August  The  next  witness  on  tl 
(Brown,)  who  was  very  pronoun 
statements  of  the  condition  of  th( 
described  his  traits  of  character 
duct  OS  observed  by  the  witnej 
month  of  May,"  and  said  that  h( 
much  acquainted  with  him  from 
on."  The  next  witness  {Anderaoi 
scribed  the  characteristics  of  th< 
referred  to  a  period  so  early  th 
Jection  of  the  remoteness  of  his 
was  made.  It  reared  to  vlslta 
the  deceased  to  the  office  of  the  ^ 
tore  the  lost  illness  of  the  fon 
witness  testified  to  the  predict! 
ceased  of  the  epidemic  at  Los  Ai 
he  said  It  occurred  "during  the 
1889-00,  and  up  to  March  and  Aj 
next  witness  (Davis)  testified  to  th 
matt^  as  occurring  before  the  1 
of  deceased.  The  next  witness,  (1 
dey,)  who  also  testified  to  the  co 
the  deceased,  said:  "The  last  tl 
him  was  in  the  early  part  of  lost  y 
spring  or  simamer."  The  next  (B 
tilled  to  the  condition  of  the  dec« 
"May  to  August,"  and  whm  desi 
characteristics  made  no  distinct 
time.  The  next  and  the  stronge 
for  rcspcmdent  (Purssord)  was  en 
nurse  from  May  18th  to  July  16th, 
one  exception,  hereinofta*  notice 
scribes  all  the  facts  which  he  m 
lowing  the  characteristics  of  thi 
OS  continuoasly  exlstli^  from  th 
he  first  went  to  the  house  on  '. 
The  only  witnesses  introduced  by  1 
whose  testimony  as  to  the  conduct 
acteristics  related  solely  to  a  pe 
July  let  were  McCalllster,  Heland 
F.  Harris;  and  their  descriptions 
ceased  differed  in  no  material  waj 
descriptions  ^ven  by  the  other 
for  respond«it,  and  which  appll 
whole  period  from  April  to  the  1j 
And  It  was  testified  by  witnesses  1 
peUants  that  many  of  the  characi 
deceased  above  referred  to  had  « 
several  years  previous  to  1890,  a: 
the  opinion  of  these  witnesses  tiie 
acteristics  did  not  amount  to  motta 
ness.  Moreover,  the  long  bypothe 
tlon,  covering  two  pages  ot  the 
put  by  respondent  to  CM'taln  m 
perts,  in  which  all  the  character 
acts  of  deceased  claimed  to  be  pec 
desalbed  with  high  coloring,  anc 


Digitized  by 


Cal.) 


FIEU)  V. 


>.  SHOBB. 


507 


repetition.  erred,  In  term*,  to  all  tbe 
months  of  "May,  June,  July,  and  a  part  of 
Angost,  1890,"  and  was  substantlaUy  as  fully 
applloable  to  May  and  June  as  to  July. 

It  was  found,  however,  that  the  mind  of 
tbe  deceased  was  not  uuasound  untU  the  1st 
of  July;  and.  that  belnf;  so,  was  tbere  any 
evidence  reasonably  sufflcient  to  support  tho 
finding  that  his  mind  became  unsound  within 
tbe  three  days  between  tbe  30th  of  June  and 
the  3d  of  July,— the  important  day  on  which 
the  alleged  gifts  were  made?  There  was  no 
such  evidence.  We  are  not  called  upon  to 
determine  whether  the  evidence  of  the  condi- 
tion of  the  deceased  daring  the  months  of 
May  and  June  would  have  been  sufficient  to 
warrant  a  finding  that  during  those  months 
he  was  of  imsound  mind;  for  the  finding  is 
that  it  was  not  sufficient  for  that  purpose. 
And  there  was  no  different  evidence— and 
therefore  no  evidence— to  support  a  finding 
that  be  was  mentally  unsound  on  July  1st. 
It  la  proper  to  say  that  resi>ondent  piakes 
some  little  contention  that  deceased  had  a 
paralytic  stroke  that  might  help  out  the  find- 
ing under  discussion.  But  there  was  no  evi- 
dence of  a  paralytic  stroke  which  a  sensible 
jury  could  have  attached  tbe  sligbtest  Impor- 
tance to.  One  of  tbe  witnesses  for  tbe  re- 
spondent—a  nurse— did  make  tbe  naked  as- 
sertion that  one  morning  when  deceased  fell 
on  getting  out  of  bed  "be  had  a  paralytic 
stroke;**  but  the  witness  was  not  a  medical 
«xpert,  and  the  evidence  nowhere  showa  any 
symptoms  of  paralysis.  The  witness  does 
not  itretend  that  he  said  anything  to  the 
attending  physician  about  a  paralytic  stroke, 
and  tbe  physician  ai^  ftotliing  about  any 
such  occurrence.  Afterwards,  Dr.  Salisbury, 
an  entirely  disinterested,  and  apparently  an 
exceeding^  Intelligent,  witness,  attended  the 
deceased  for  a  week.  He  examined  the  case 
very  thoroughly,  and  explained  very  fully 
and  clearly  the  character  of  the  disease  with 
which  deceased  was  afflicted;  but  he  says 
nothing  of  any  evidence  of  paralysis.  The 
deceased  during  bis  entire  sldcness  was  sub* 
5ect  to  good  and  bad  spells.  At  times  lie 
was  qoite  weak  physically,  and  bis  disease 
made  it  fteqnnitly  difficult  for  him  to  walk 
about  much,  and  it  was  C[ulte  probable  that 
he  bad  a  fiUl;  but  Uiere  was  certainly  no  ev- 
idence at  all  sufficient  to  warrant  a  finding 
tbat  be  had  a  stroke  of  paralysis.  Moreover, 
It  Is  clear  that  tbe  time  alluded  to  by  the 
wttnesa  was  after  July  3d.  He  first  said 
that  It  was  "about  tbe  1st  of  July;**  but  be 
afterwards  said,  "I  got  Mr.  Brown  to  tele- 
graidi  for  Mr.  Harris'  nephew  sometime 
about  the  iBt  of  July,  when  be  bad  tbls 
attoke."  But  Mr.  Brown  testified  that  be 
tel^raphed  tta  ttte  n^bew  "about  July 
9tb;*'  and  tb«i,  having  tesUfled  that  tbe  tele- 
gram would  show  the  exact  time.  It  was  pro- 
duced, and  wai  of  tbe  dote  of  July  10th.  It 
appeared  alao  that  after  this  tbe  hmltb  of 
the  deceased  was  better  than  usual.  Under 
these  dnnmutaiieea,  the  supposition  that  Ute 


mind  of  tbe  deceased  8ndd«ily  became  un- 
sound between  June  30th  and  July  Sd,  by 
reason  of  a  strc^e  of  paralysis,  afffn-ds  no 
prop  which  helps  to  sustain  the  finding  In 
question.  Indeed,  It  Is  quite  probable  that 
the  finding  was  the  result  of  a  notion  fre- 
quently entertained  by  Jurors  (and  some- 
times by  courts)  that  a  man  should  dispose  of 
his  properly  In  contemplation  of  death  in 
such  manner  as  to  suit  the  tastes  and  Ideas 
of  propriety  of  the  jurors.  It  was  probably 
thought  that  deceased  should  not  have  given 
so  much  to  one  not  of  his  blood,  when  he 
had  collateral  kin;  and  that  the  $600  check 
which  they  found  him  sound-minded  enough 
in  May  to  give  was  enough  for  Mrs.  Shorb. 
But,  as  we  said  In  Estate  of  Spencer,  06  Cal. 
456,  31  Pac.  Rep.  453,  a  person  In  thus  dis- 
posing of  property  is  "not  called  upon  to  con- 
sult the  wishes  or  views  of  jurcnw  or 
courts."  We  notice  that  at  respondent's  re- 
quest the  Jury  were  instructed  thsi  "an  un- 
natural dlspo8itl(Mi  of  property  Is  a  drcum- 
Btance,"  eta  Of  course,  when  a  man  wills 
all  or  moat  of  bis  property  away  tnm  bis 
wife  or  children  with  whtmi  he  lived  on  ap- 
parently  friendly  terms,  or  even  from  other 
relatives  with  whom  he  was  Intimate,  and  to 
whom  he  seemed  attached,  that  fact  should 
have  weii^t  In  determining  tbe  mental  oondl- 
llon  of  the  testatw;  but  mch  a  oonsldoratlon 
sbould  have  little,  If  any,  force  tat  tlie  case 
at  bar.  The  deceaaed  was  a  widower  wi'Oi- 
out  children  or  lineal  descendants,  and  bad 
no  kith  or  kin  living  nearer  California  than 
the  state  of  New  York,  He  ran  away  from 
home  when  a  boy,  and  lired  most  of  bis  life 
on  tbe  Pacific  coast,  and  bad  not  seen  any 
of  bis  collateral  relations  for  85  years,  except 
a  n^hew  wbOt  at  the  8<^cltatlon  of  tbe  wit- 
ness Brovrn,  came  out  from  the  east  during 
the  last  Illness  of  tbe  deceased,  and  stayed 
two  weeks,  the  deceased  furnishing  him  mon- 
ey to  go  back.  On  the  other  band,  tbe  de- 
fendants, the  Shwbs,  had  been  qoito  inti- 
mate with  bin  for  several  years.  They  seem 
to  have  been  about  his  only  family  friends, 
and  bad  done  liim  many  friend^  offices. 
The  lady  whom  he  married,  and  who  died  In 
1888,  had  before  her  marriage  lived  with 
said  defendants.  During  the  marriage  there 
was  a  difficulty  between  the  deceased  and 
bis  wife,  and  the  latter  brou^t  a  suit  for  di- 
vorce, but  through  tiie  eftorts  and  Infiuence 
of  the  Sborbs  a  recondliatlon  took  place,  and 
tbe  parties  seemed  to  live  verj  happily  to- 
gether until  the  death  of  tbe  wife.  Aftci^ 
wards  the  Intimate  relation  was  continued 
betwe^  the  deceased  and  the  defendants, 
and  during  his  long  final  Illness  Mrs.  Shorb 
and  her  daughter  ministered  dally  to  his 
wants,  taking  him  delicacies  to  eat,  trying  to 
brighten  his  gloomy  and  lonely  surroundings, 
and  doing  for  him  many  things  la  their 
nature  unpleasant.  Under  these  clrcumstan- 
cea,  we  see  noQiing  "unnatural"  about  his 
making  tbe  ^fte  In  questions  It  Is  to  be  ob- 
served also  that  these  gifts  did  not  Imdnde 
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an  his  v^mperty.  He  was  worth  In  nnnd 
mtmbars  910(^000,  and  the  gifts  amoonted  to 
only  aboat  one-fonrth  of  that  sum. 

It  la  difficult  to  know  what  value  to  attach 
to  the  flndlnes  (27  and  2%  that  the  Shorha, 
by  reason  ot  Ihelr  i^reTiona  acoualntance, 
■ympafliy,  attentions,  etc.  bat  "not  other- 
wlae,"  could  "easOy  Influraiee  and  control" 
the  deceased,  "but  not  so  as  to  deprlre  him 
entirely  of  his  free  will;"  for  It  Is  exivessly 
found  that  the  said  defendants  did  not  use 
any  Influence  to  procure  the  gifts  In  Ques- 
tion. It  la  expressly  found  that  "neltiia  the 
defendant  Hattte  Zi.  Shwb  nor  the  defendant 
A.  S.  Shorb  Importuned  or  solicited  said  Har- 
ris to  transfer  or  ddlver  to  Mattie  h.  Stawb 
either  €he  check  f w  five  hundred  ffSOQ)  h«e- 
tofore  referred  to,  or  fbe  dieck  for  twelve 
hundred  ^ehly-el^t  and  25-100  OaSlan,  91>- 
288.26,)  heretofore  referred  to,  or  the  aaid 
certificate  of  Hej^lt  for  twenty-five  tiion- 
sand  didlars  (^5.000)  Issued  by  the  Mer^ 
diants'  National  Bank  of  T&comar  and  all 
the  avermffiits  of  the  complaint  aa  to  a  con- 
splracy  by  defendants  to  obtain  and  use  un- 
due Influence  over  the  deceased  are  express- 
ly negathred  by  the  findings.  If  the  said 
findings  (27  and  28)  mean  anything  more 
than  that  defendants  moely  bad  that  infflu' 
euce  Whitih  comes  from  kindness  and  afFec- 
tton,  and  which  is  not  "undue,"  then  they 
are  not  suppwted  by  tiie  erldoice,  and  are 
lncoiul8t«it  with  other  findings.  But,  and« 
any  view  that  msy  be  taken  of  Ihem,  it  la 
clear  ttiat  the  one  pivotal  question  In  the 
case  la,  was  deceased  on  Jbly  Sd  of  unsound 
mind,  and  Incapable  of  making  a  gift?  Un- 
der  the  fwegolng  views,  we  do  not  deem  It 
necessary  to  discuss  the  other  questions  pre- 
sented In  the  recwd.  Hie  ]udgm«t  and  or- 
der a^ealed  trom  are  reversed,  and  the 
cause  remanded. 

We  concur:  DID  HAYBN,  J.;  FITZOBB- 
ALD,  J. 


MB8BBVB  0t  al.  v.  POMONA  LAND  &  WA- 
TBBGO.  etaL  (No.  19,112.) 

(Supreme  Conrt  of  California.   Oct-  10,  1893.) 

HAitMLBSS  EkBOB. 

Where  the  record  shows  that  erldoice 
offered  ^alntiff  was  admitted  snbject  to  de- 
fendant's objections,  pMntlff  cannot  complain 
of  the  sabsequent  fuare  of  the  court  to  rule 
on  the  objectiras. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  connty;  Walter  Van  Dyke, 
Judge. 

Action  by  B.  A  Meserve  and  others  against 
ttie  Fonuma  Land  ft  Water  (Company  and 
o1h«B.  Thwe  was  a  judgment  in  favor  of 
deftodants,  and  plalntUKs  appeal  Affirmed. 

Chapman  ft  Hendrick  and  Edwin  A.  Me- 
BCTvei,  for  appellants.  Olney,  Chlckerlng  ft 
Th(»uas,  for  respondmts. 


PHR  ODBIAH.   The  pfadntlflh 

own,  and  to  be  entitled  to  dlvw 
upon  their  lands,  567-10,000  of  a] 
ters  fiowing  in  and  from  the  Sa 
canyon,  which  Is  located  parti; 
Angles  county  and  partly  In  San  1 
county;  and  they  brought  Oils 
have  their  title  to  the  part  <a  ftu 
ters,  so  claimed  by  them,  quieted, 
the  defoidants.  The  answer  denl 
material  averments  of  the  comp 
set  up  In  bar  of  the  action  the 
limitations.  The  court  bdow  taam 
and  gave  judgment  hi  fiivor  of  tl 
ants,  and  tiie  plainttfCB  appeal  te 
der  denying  their  motion  tor  a 
The  findings  cover  all  the  Issues 
Iffindpal  contention  of  the  appella 
tiiey  were  not  justlfled  by  tlie 
The  evidence  set  out  in  the  sta 
oral  and  documentary,  and,  whlh 
It  Is  only  briefly  stated  In  snt 
stlH  ctxtends  over  more  than  150  pi 
printed  transcript  The  facts  of 
are  numerous,  and  In  many  tes] 
Idlcated,  and  to  state  tiiem  so  1 
be  Intdllgentiy  understood  woidd 
long  (pinion,  i^ch  would  never 
In  any  other  case.  Counsel  tm  1 
have  argued  the  questions  present! 
length,  and  with  martced  ablU^; 
low  them,  and  state  th^r  pcdn 
subserve  no  useful  purpose.  It 
to  say  that,  after  carefully  going 
record,  we  think  the  evidence  mn 
sufficient  to  justify  the  findings, 
that  they  cannot  be  disturbed  on  a] 
The  statemwt  contains  but  one 
Won  of  errors  of  law  occurring  at 
and  that  is  as  follows:  "Hie  a 
In  not  ruling  upon  the  objections 
by  the  plaintiffs  to  the  Introducti 
dence  In  this  case,  where  the  ruli: 
court  were  reserved."  The  acO< 
court,  complained  of,  Is  this:  Tb€ 
offered  In  evidence  a  certain  writ 
ment,  and  the  d^eodants  objec 
"on  the  ground  that  It  was  an 
between  other  parties,  and  was  inc 
irr^evant,  and  ImmateriaL  The 
will  be  allowed,  subject  to  your 
and  passed  upon  hereaft^."  It  I 
appdlants:  "If  the  court  ev^  ruled 
question.  It  nowhere  spears;  an 
that  the  court  erred  In  not  ruling, 
we  are  entitled  to  a  new  trial  foi 
son."  The  word  "plaintiffs,"  In  thi 
tlon,  should  probably  be  read  "de 
for  otherwise  the  spedflcation  i 
be  at  all  applicaUe.  Assuming, 
that  the  speclflcatlMi  Is  sofflcient,  9 
ing  was  mode  by  the  court  upon 
tions  of  defendants,  still  no  error  ] 
to  the  plaintiffs  Is  shown.  They  ( 
written  agreement,  and  the  court 
It  in  evidence,  and,  so  far  aa  ap 
not  afterwards  exdude  It  Pre» 
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Cal.) 

therefore,  got  all  tbe  beoieflt  from  the 
agreement  which  they  were  eotltled  to,  and 
haTB  nothing  now  to  complain  of.  It  fol- 
lows that  the  order  appealed  from  mtut  be 
affirmed,  and  it  la  bo  ozd«ed. 


MESBB7B  T.  POMONA  LAND  A  WATBB 
CO.   (No.  19,11S.) 

(Supreme  Goart  of  Califomls.   Get  10,  1898.) 

Department  2.  Appeal  from  Buperior  court, 
Iios  Angeles  coanty;  Walter  Van  Dyke,  Judge. 

Action  by  Edwin  A.  M«erve  againit  the  Fo- 
mona  Land  ft  Water  Company  for  damages 
and  an  lojanction.  From  a  judgment  for  de- 
fendant, and  from  an  order  aenying  a  motion 
for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Chapman  A  Hendrick  and  Edwin  A.  Me- 
■M'Te,  for  appellant  Olneyt  Chlckerlng  & 
Thomas,  for  reapondent. 

FEB  CITBIAM.  This  is  an  action  to  recov- 
er damages,  and  for  an  injunction.  The  de- 
fendant had  jadement,  and  the  plaintiff  appeals 
from  an  order  denying  his  motion  for  a  new 
trial.  The  case,  in  every  material  respect,  is 
like  the  one  Just  decided,  numbered  19412.  34 
Pac.  Kep.  SOo.  The  two  casea  were  submitted 
at  the  same  time,  and  on  the  same  briefs,  and 
must  be  dedded  in  the  same  way.  For  the  rea- 
sons stated  in  the  opinion  in  the  other  case,  the 
order  appealed  from  la  this  case  most  be  af- 
flrmed,  and  It  Is  bo  wdered. 


CAVANAUGH  T.  JACKSON.  (No.  18.119.) 
(Snpreme  Court  of  California.  Oct  10,  1893.) 
Adtbrsk  Pobbmsiojt— Patmest  or  Taxis. 
Code  CiTil  Proc.  t  S25,  proTidea  that 
one  claiming  title  by  adTerse  possession  must 
have  paid  all  the  taxes  dnriag  the  five  years 
of  his  adverse  occupancy.  Held  that,  the  ad- 
verse claimant  having  paid  the  taxes  for  tiiat 
naml>er  of  years,  it  was  immatwial  that  some 
of  the  taxes  during  that  time  had  also  been 
paid  by  the  original  owner. 

D^artmrat  1.  Appeid  from  superior 
oonrt,  Slabaiyoa  ooonty;  I.  8.  Beard,  Judge. 

Action  by  Joseph  CaTanatigh  agahiBt  Sam- 
uel JackBfm  for  the  recovery  of  realty. 
Judgment  for  defendant  Plaintiff  aroeals. 
Affirmed. 

H.  B.  Warren  and  GllllB  &  Tapscott,  (T. 
M.  Osmont  of  counsel,)  for  appellant 
Brown  A  Fazralier,  fcv  respondent 

GABOUTTB,  J.  This  la  an  action  for  the 
recovery  of  real  estate.  The  defendant  set 
up  title  by  adverse  possession,  and  his  claim 
was  held  to  be  well  founded  by  the  trial 
court  The  sole  question  arfalng  upon  this 
appeal  rests  upon  the  construction  of  that 
provision  of  the  statute  which  declares  that 
before  the  plaintiff  can  be  deprived  of  bis 
title  tqr  an  sdverae  occupation,  the  party  in 
poesesahHt  must  "pay  all  the  taxes,  state, 
county,  or  municipal,  which  have  been  levied 
and  asaeesed  upon  audi  lands."  Defend- 
ant's oecnpatloa  dates  from  1881,  and  the 
court  found  aa  a  fact  that  the  land  in  con- 
trOTeniy  was  assessed  to  him.  and  the  taxes 


tbi^etm  paid  by  him,  every  year  fircnn  ttie 
date  of  its  occupation  down  to  and  includ- 
ing the  year  1887.  The  court  also  found 
that  the  same  land  was  assessed  to  plaintiff 
for  the  years  1885.  1886,  and  1887,  and  the 
taxes  paid      him  for  those  years. 

Aa  an  dement  altering  into  the  creation  of 
d^endant's  title,  the  payment  of  all  taxes 
levied  up<Hi  the  land  during  tiie  five  years* 
tena  of  occupation  Is  necessary,  but  it  was 
never  Intmded  by  the  lawmaking  power 
tliat  he  should  pay  the  taxes  for  any  stated 
year  more  than  Mice.  Having  had  the  land 
assessed  to  him,  and  having  paid  tUk  taxes 
levied  thereon,  we  think  he  has  fulfilled 
the  conditl(Hu  of  the  statute,  and  that  it  Is 
Immaterial  as  to  the  number  of  times  the 
land  may  have  been  assessed  to,  and  the 
taxea  paid  by,  other  parties.  If  It  bad  been 
intended  by  tiie  l^lalatnre.  In  enacting  tbls 
provision  of  the  statute,  that  no  titie  1^  ad- 
Tflrse  possession  could  be  created  against  the 
true  owner  as  long  aa  he  paid  the  taxes 
upon  tiie  land.  It  was  very  easy  for  tiiat 
body  to  have  so  provided.  But  the  provl- 
lAoa  Is  not  so  worded.  It  do«  not  require 
llie  owner  to  do  anything,  but  requires  the 
claimant  in  order  to  secure  tiie  b«ieflt  of 
tiie  statute  of  limitations,  to  do  something, 
namely,  to  pay  the  taxea  upon  the  land. 
Illinois  has  a  provision  of  law  qoite  similar 
to  the  one  under  present  investigation,  and 
It  Is  there  h^  (Btddeo'  v.  Sho-man,  101  lU. 
480)  that.  In  case  of  douMe  payment  of  the 
taxes  tot  any  one  year,  ihIwIIt  of  payment 
prevails.  That  court  has  also  held  that  the 
statute  of  limitations  begins  to  run  from  the 
date  of  the  payment  of  the  taxes,  and  not 
from  the  date  of  the  possession  or  occupa- 
tion. But  In  Brown  v.  Clark,  SO  Cal.  196, 
26  Pac  Rep.  801.  this  court  declined  t»  fol- 
low that  role,  and  neltSier  are  we.  in  the 
prea«it  ease,  willing  to  bold  that  priority 
of  payment  by  the  tme  owner  of  Itself  nuUl- 
fies  the  time  whldi  has  actually  run,  and 
starts  anew  the  statute.  We  see  no  great 
necessity  for  the  enactmait  of  the  provi- 
sion in  the  first  Instance.  If  for  the  pur- 
pose of  giving  notice  to  tlie  tme  owner  that 
p^chance,  an  adverse  claimant  has  api>eared 
upon  the  scene,  his  payment  of  the  taxes 
as  notice  of  that  fact  1b  entirely  insignificant 
when  compared  to  the  circumstance  of  his 
open  and  notMlous  possesslcHi  of  the  land. 
Whatever  may  be  the  object  and  purpose 
of  the  law,  it  shoiild  rec(4ve  a  reasonable 
construction,  and  to  hold  that  priority  of 
payment  by  the  true  owner  of  Itself  defeats 
the  occupant's  plea  of  the  statute  of  limita- 
tions would  be  an  tmreasonable  construc- 
tion. If  such  were  the  law,  upon  the  first 
day  that  taxes  became  due  and  payable  it 
would  result  in  a  scramble  at,  or  a  race  to, 
the  tax  collector's  office  by  the  respective  par- 
ties to  secure  prlOTlty  of  payment  The  de- 
stmction  of  old  tities  and  the  creation  of 
new  ones  would  thus  be  dependent  upon  the 
strongest  man  or  fleetest  hwse.   We  do  not 
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think  the  provision  should  be  bo  Rtrlctiiy  con- 
stnied  agttlDBt  the  adrove  dfUmant  aa  the 
foregoing  Illustrations  wonW  sufigest  Brm 
If  the  collector  should  arbitrartly  r^nse  to 
receive  the  taxes  from  the  part;  In  posses- 
sicoi,  if  pr<H>^ly  tendered,  we  do  not  think 
his  title  would  be  jeopardized  by  his  fail- 
ure to  make  the  payment  There  is  reason 
In  the  law,  and  impossible  things  are  not 
demanded.  In  the  pres«it  case  the  court 
baa  found  that  the  taxes  were  paid  by  de- 
f^tdant  nils  satiafles  the  statute  and  it 
la  ordered  that  the  judgment  be  affirmed. 

I  concur:   BBATTX,  a  3. 

HARBISON.  X,  (conoanittff.)  State  and  < 
county  taxes  can  be  assessed  upon  the  same 
property  but  once  tor  the  same  fiscal  year. 
"Nothing  tak  tblM  Ooda  ahaU  be  coostroed  to 
require  or  permit  double  taxation."  PoL 
Code,  I  8607.  The  aaienment  wUdi  tonxm 
tte  baala  of  tlie  taxes  must  be  npm  the 
property,  and  the  assessor  "most  assess  such 
peovertj  to  the  penuna  by  -trhom  It  -wtm 
owned  or.dataned,  or  in  whose  possession 
or  oontTol  It  was,  at  12  o^cbxdt  M.  oC  the  first 
Monday  of  March  next  preceding;  but  no 
mistake  In  the  name  of  the  owner  or  sup- 
posed ownw  of  real  property  shall  rendo' 
the  flssessmoit  ttiMeof  InTaUd."  Sectl«i 
Saza  There  It  no  aathorlty  tor  xaaUng 
moKB  than  one  asaessment  upon  the  same 
pared  of  lanA,  erat  tiwoi^  dlffomit  dalm- 
ants  m^y  retam  It  to  the  aasesetv  In  their 
lists.  "Lands  once  described  on  the  answ 
ment  book  need  not  be  4aK9ibed  a  aeomd 
time,  but  any  person  dalming  the  same, 
and  desiring  to  be  aoasMod  therefor,  may 
have  hia  name  inserted  with  that  of  the 
powm  to  whom  such  land  is  assessed."  Sec- 
tL<M  3697.  When  tiiie  taxes  uptm  a  pared 
of  land  have  beoi  once  paid  the  burden  Is 
removed,  and  there  no  longer  remains  any 
tax  to  be  paid.  Suoh  payment  may  be  made 
1^  any  penaa  dalming  an  interest  In  the 
land,  and  the  effect  of  such  payment  will 
be  to  discharge  the  land  tnm  the  burden 
of  the  tax,  and*  aa  there  is  thereafter  no 
otdlgatlon  upon  any  one  to  pay  the  tax,  no 
Eight  can  be  acqjulred  by  making  a  payment 
of  the  amoont  at  the  tax  to  the  tax  ooUector. 

Secttw  3^  Code  GivU  Proe.,  requires  that 
one  who  seeks  or  claims  to  obtain  title  by 
adTerse  posaeaslon  shall  have  paid  "all  the 
taxes,  states  county  or  municipal,  whldi 
have  betti  levied  uid  assessed  upon  sudi 
land  during  the  five  years  of  his  advove 
occopancy."  If,  when  he  offers  to  make  a 
payment  to  the  tax  odlector,  the  tax  which 
baa  been  levied  has  been  already  paid,  he 
cannot  ounply  with  one  of  the  requirements 
of  the  statute,  and  must  fall  to  acquire  a 
title  by  advorse  possession.  Thrae  is  no 
hardship  in  this  construction.  If  the  owner 
of  the  land  pays  the  taxes  as  they  fall  due, 
there  Is  no  reason  why  his  title  should  be 
Impaired  1^  a  subsequent  paymoit  1^  ai^ 


other.  The  statute  makes  the  payment  ol 
taxes  as  Important  an  element  as  actnal  oc- 
cupancy ot  the  laud  for  the  purpose  o£  gain- 
ing a  title  by  adverse  possession,  and  the 
burden  is  upon  the  claimant  to  do  the  acts 
required  to  create  the  adverse  title.  He 
should  be  as  vigilant  in  paying  tiie  taxes  as 
in  holding  possession  of  the  land.  He  !i 
seeking  to  gain  the  tlUe  of  another  ttiroo^ 
statutory  authcHlty,  and  it  is  for  bim  to  see 
that  he  does  all  of  the  acts  whldi  the  stat- 
ate  requires.  In  the  preB«it  case  the  court 
finds  that  each  party  paid  the  taxes  on  the 
land  tor  a  pcntion  of  the  period  required  to 
create  an  adverse  possession,  fnie  evideuw 
Is  not  before  us,  so  that  we  can  determine 
tbembom  which  payment  was  first  In  tlnte; 
bu^  as  the  court  rend«ed  Its  Jndsniett  ta 
fiivor  of  the  defoidant,  we  are  at  liberty  to 
assume  that  the  evidence  upon  which  it 
made  its  findings  showed  that  fbe  payment 
the  defendant  was  prior  to  ttiat  made  hr 
the  plaintiff.  It  was  Incumbent  npoo  tlw 
appellant  ta  show  that  any  error  was  coa- 
mltted  by  the  ooort  In  rendering  its  Jedc- 
mmtr  and  If  there  la  uiy  unblcnfty  in  tbe 
findings  th^  are  to  recelTe  tbat  consims- 
tion  which  will  sustain,  ratlter  than  defeat 
the  judgment.    I  therefore  ia  af- 

firming the  Jndgmait. 


om  or  u>s  angbilbs  t.  crrz  bank. 

(No.  10,0003 
(Supcene  Oonit  of  Oallfomia.  Oct.  10,  ISB) 
UuNicirAX,  CoBFOSATiom  —  DapoeiT   or  Car 

FVKOS— ASBXBHBKT  WITH  BUIK —  BaoOVSHT  H 
ISTCBBBT. 

Plidnttfl,  the  city  of  Loa  Angdeik  ia  pu- 
■uance  of  section  44  (tf  Us  durter,  (Act  Jai- 
81,  1880,)  anduHlrinc  tfas  d^odt  of  tbe  ciir 
fnndB  in  socb  bank  as  woold  agree  to  pay  tlie 
higheat  rate  of  interest,  a^K^ted  detedut 
bask  the  city  depository  for  the  ensuing  year, 
and  depoeitea  the  dty  funds  therewith.  Before 
the  expiration  of  the  year,  the  state  snpno^ 
court  decided  that  said  section  of  the  charter 
waa  void,  and  thereupon  plaintiff  withdrew 
from  defendant  the  amount  d^Kwited  br  it. 
BM,  la  an  action  for  the  Intmst  accrued  on 
such  dwodt,  that  since  under  the  previoos  A*- 
ddon,  the  cratract  for  the  payment  of  inte^ 
est  was  void,  and  the  making  of  it  constiiiited 
a  felony,  plaintiff  could  not  recover  tfaereand«. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Loa  Angdee  coun- 
ty;  Luclen  Shaw,  Judffe. 

Action  by  the  dty  of  Los  Angeles  against 
the  City  Bank  to  recover  Interest  on  monef 
deposited  by  plaintiff  with  defendant.  Fnu 
a  judgment  for  plaintiff,  defendant  appeals 
Beversed. 

Burnett  &  Gibbon,  for  appellant.  G.  Ue- 
Farland,  for  respondent 

SEABLS,  a  The  forty^oortli  aectloa  a( 
the  dty  charter  of  the  dty  of  Im  Angalcs 
provided  a  mode  whldi  the  tonda  of  the 
dty  should  be  depodted  In  aodt  bank  ot  de- 
podt  of  the  city  as  would  pay  the  U^en 
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rate  ttt  interest  tberMM,  «te.  St  188&,  p. 
Puraoant  to  such  aectlon  of  tlie  charter  a 
contract  was,  aft^  due  notice,  on  the  10th 
day  of  March,  1890,  entered  Into  by  and 
t)etween  the  plaintiff  and  defendant,  by 
which  the  former  appointed  the  latter  the 
deposltcvy  of  the  public  money  of  said  dty 
tor  the  term  of  one  year  from  the  date  of 
the  agreement.  The  city  agreed  that  the  dty 
treasurer  should  deposit  with  the  bank  de- 
fendant the  public  mon^  then  on  hand, 
and  all  that  should  come  td  bis  bands  during 
the  term.   Defendant  agreed  to  pay  Interest 
on  the  deposit  at  the  rate  of  three-eightliB  of 
one  per  cent  per  month;  laterest  to  be  paid 
monthly,  and  to  be  computed  on  daily  bal- 
ances.   The  contract  was  executed  by  the 
mayor  m  behalf  of  the  dty,  and  by  the  de- 
f«idant   On  the  same  day  a  cit7  ordinance 
was  duly  passed  by  the  conndl.  and  ap- 
proved by  the  mayor,  appointing  the  bank 
tfae  depository  of  tbe  puUic  funds,  and  di- 
recting the  treasurer  to  deposit  the  same 
occcffdingly.   Tbe  public  moneys  were  there- 
upon deported  with  defendant  until  the  In- 
terest thereon  amounted  to  99,721.54,  accord- 
ing to  the  c<mtract  Before  ihe  expiration  of 
tiie  year,  secti(»i  44  of  tbe  cit7  cborter  was, 
in  tbe  case  of  TameU  t.  01^  of  Los  Angelas, 
87  CoL  608.- 26  Poc.  Bep.  767,  decided  uncon- 
stltattonal  and  void  by  tblB  court  Tliere- 
upon  the  money  was  withdrawn  from  tbe 
l>auk,  exo^t  the  accrued  Interest  which  was 
not  paid,  although  afterwards  demanded. 
Tbe  defendant  Is  a  commercial  bank,  eo- 
imged  In  tbe  trtiDsaction  of  a  general  bank* 
Ing  business,  and  recdves  money  upon  de- 
posit npou  which  it  pays  no  Interest  except 
In  special  cases,  and  upon  specific  contracts 
therefor.   The  cause  was  tried  by  the  court 
without  tbe  InterrentlMi  of  a  Jury,  nritten 
findings  filed,  and  judgment  entered  thereon 
In  faror  of  plalntltf  fw  $9,721.64,  and  Inter* 
est  thereon  from  April  24,  1891,  at  7  per 
cont  per  annum,  amounting  In  tbe  aggregate 
to  $10,1^.74.    Def«idant  appeals  from  tbe 
Judgment  and  from  an  order  denying  a  mo- 
tion tor  a  new  trIaL 

Tbe  complaint  contained  three'  causes  of 
acti<m,— one  upon  the  special  contract  a  sec- 
ond upon  an  account  stated,  and  the  third 
t<x  money  had  and  received  \sy  defendant  to 
ptaintifTs  use.  A  demurrw  was  Inta-posed 
by  defendant  to  each  of  the  causes  of  ac- 
tion, and  sustained  as  to  the  first  and  over- 
ruled OS  to  the  other  two.  The  findings  neg- 
ative the  right  of  plaintiff  to  recover  upon 
the  account  stated,  and  tbe  judgment  Is 
based  upon  the  count  for  money  had  and  re- 
ceived to  the  use  of  plaintiff.  Tbe  question 
as  to  whether  or  not  there  was  an  account 
stated  between  the  parties,  upon  which  r^ 
apondent  has  dwelt  In  the  brief  on  file,  need 
not  be  considered.  That  question  Is  fore- 
closed by  the  action  of  the  court  below, 
wbich  found  against  respondent  on  that 
poJDt.  and  from  which  no  appeal  baa  been 
tak«i.   The  real  qnesti(ni  involved  may  be 


stated  thus:  (1)  PtaOatiff  aed  dvtendant  fo- 

teied  into  a  contract  which  th«y  In  fact 
deemed  valid,  but  which'  was  lllegaL  (2)- 
By  that  contract  defendant  was  to  receive 
the  public  moneys,  and  pay  Interest  thereon, 
for  one  year.  (3)  At  the  end  of  10  months, 
plaintiff,  on  discovery  of  the  Illegality  of  the 
contract  demanded  and  received  all  the 
moneys  deposited,  but  wlthoiut  any  interest 
<4)  Can  plaintiff,  under  such  drcumstauceB, 
recover  the  Interest  In  an  action  for  money 
had  and  received? 

A  special  agreement  to  pay  Interest  gives 
a  right  of  action  to  recover  the  Interest  when- 
ever, under  the  otmtract  it  becomes  dua  It 
Is  a  psrt  ot  the  contract  ajid  may  be  enforced 
either  separately,  or  in  cooaectlcm  with  other 
obligations  of  the  same  ramtract;  bnt  whan 
It  is  not  spedaJly  contracted  for.  It  Is  but  an 
tnddent  of  the  contract  or  obligation  upon 
which  it  depends,  and  cannot  be  recovered 
In  a  separate  action  after  payment  of  tiie 
prtndpal.  In  such  oasee^  exocpt  as  provided 
by  statute,  It  Is  recovered,  not  as  interest 
eo  nomine,  bat  as  damagea  for  the  deten* 
tion  of  the  prtndpal  debt  or  for  failure  to 
discharge  the  obUgati(HL  BtUe  Soe.  v.  Wdli^ 
68  M&  672.  In  that  case  it  was  said:  "U; 
by  tiie  terms  of  a  contraot  or  a  bequest  a 
party  Is  entitled  to  interest  undoubtedly  an 
action  may  be  maintained  to  recover  it  eveB' 
after  tiie  prtndpal  has  been  paid.  But  when 
the  oontrac*  or  bequest  Is  dlent  as  to  interest 
so  that  if  it  can  be  recovered  at  all.  It  can 
only  be  recovered  as  damages,  an  action  to 
recover  It  cannot  be  maintained  after  pay> 
ment  of  the  prindpaL"  Tn  TUIotson  r.  Pres- 
ton, 3  Johns.  220,  It  was  said.  In  a  case  wfaere- 
intereet  was  not  specially  oontraoted  for, 
that  "if  the  plaintiff  has  aooepted  the  prln- 
dpal,  he  cannot  afterwards  bring  an  aotloo 
for  the  Interest"  Sedg.  Dam.  (8th  Bd.)  1 3S8; 
Fake  V.  Addy,  15  Wend.  76;  Southern  Cent. 
B.  Co.  v.  Town  of  Moravia,  61  Barb.  180; 
Traith  Nat  Bank  v.  Mayor,  etc,  of  New  Yortc, 
4  Htm,  429.  Wberever-the  question  of  the 
application  of  payments  Is  left  in  doubt  the 
law  will  apply  them  first  to  tbe  extinguish- 
ment of  interest  due  at  the  date  of  payment, 
and  the  rule  we  have  motioned  baa  no  ap- 
plication. In  the  present  Instance,  no  such 
doubt  arises.  It  was  stipulated  at  the  trial 
that  the  flrst  cause  of  aotion  In  the  oonnplalnt 
states  ooiTectly  the  history  of  the  transao- 
tion  between  tho  dty  oiid  the  City  Bank, 
but  d^endant  objected  to  Ito  relevancy.  ITie 
objection  was  overruled,  and  the  statement 
admlttrd  In  evldeuoe.  Hiat  statement  Is,  In 
part,  as  foUo'n's:  "That  there  Is  now  due 
said  dty  of  Los  Anjrelee,  from  said  defend- 
ant, the  City  Bank,  for  Interest  np<m  the  pub- 
lic moneys  deposited  with  said  bank  as  afore- 
Mid,  the  stun  of  $8,721.64,"  etc.  Again,  M. 
D.  JohnB<m,  the  dty  treasurer,  as  a  witness 
on  behalf  of  plaintiff,  testified  as  ft^ws: 
"Witness  received  every  oent  that  was 
claimed  to  bo  due  the  dty,  ecoept  these  Items 
of  interest;"  and,  further,  "at  tiie  lime  ttie> 
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wltneoi  wttbdnnr  aU  tba  money  «n»pt  llie 
interest,  de  city  had  no  dalm  against  tbe 
Oity  Bank  for  anything  except  the  &iter«at 
fluit  bad  aocroed  jauker  the  teims  of  that 
oontraot"  Thoe  Is  otlier  teBtLmwy  In  the 
record  of  like  Import,  from  all  of  which  ym 
think  It  clear  that  defendant  paid  and  plain- 
tiff reoelved,  as  such,  tiie  entire  amoont  of 
the  principal  aom  depoeited  with  it,  and  that 
Oie  balance  due,  If  an^t  was  on  aooomkt  of 
the  aoomed  Intwest,  whl<di,  as  we  hare  at- 
tempted to  show,  cannot  be  recorered.  We 
bare  sp(^^  of  Ibe  role  In  reference  to  In- 
terest as  defined  by  the  courts.  Independent 
of  statutory  provlstona  Civil  Code,  {  8290, 
would  seem  to  apply  a  Bimllar  doctrine  to 
express  contracts  for  the  payment  of  Interest 
wilb  that  applied  to  Implied  contracts.  It 
reads  as  f<rilowB:  "Aoocptlng  payment  of  the 
whole  principal,  as  sndti,  waives  all  ciaim  to 
Interest"  But  was  any  interest  due?  That 
the  attempted  contract  was  void.  Is  conceded 
on  all  hands.  The  case,  then,  stands  thus: 
Plaintiff,  wltbout  any  contract  for  Interest, 
deported  with  defendant,  a  commercial  bank, 
(whl(di,  as  was  well  known,  reoeired  genraal 
deposits,  but  did  not.  In  the  absence  of  a 
special  ocmtract,  pay  Interest  thereon,)  cer- 
tain money,  which,  upMO.  demand,  was  re- 
turned to  it  Under  such  circumstanoee,  no 
implied  agreement  to  pay  Interest  can  be 
OTOlTed  from  the  transaction.  If  It  be  otm- 
teaided  that  tbe  law  provides  Cor  InterSBt, 
and  that  suoh  law,  In  every*  oose,  beoKDes  a 
part  ot  fbe  contract,  whether  sprees  or  bu- 
lged, tbe  answ^  must  be  that  in  the  absence 
of  an  express  contract  the  law  only  awards 
interest  upon  money  from  the  time  it  falls 
dne.  OMl  Code,  (  1917.  It  Is  given  "on 
moneys  reo^ved  to  the  use  of  another  and 
detained  from  hbn."  In  the  present  instance 
flie  money  was  not  due  until  draianded.  It 
was  not  detained  from  plaintiff,  for  the  rea^ 
son  that,  upon  demand,  it  was  paid  over. 
The  position  of  plaintiff  Is  Ing^ous,  but, 
analyzed.  It  amounts  to  this:  Plaintiff  de- 
ported money  with  defendant  under  a  con< 
tract  for  the  payment  of  interest  by  the  lat- 
ter, and  providbig  tbat  the  deposits  should 
continue  to  be  made,  and  to  Include  all  the 
public  moneys,  for  the  apace  of  one  year.  At 
the  end  of,  say,  10  mcmths,  it  violated  the 
contract,  by  ceasing  to  so  depoflit  and  with- 
drew all  funds  on  deposit 

Had  the  contract  been  valid,  and  an  entire 
contract  plaintiff  could  not  have  recovered 
under  It  at  all.  If  a  divisible  contract,  plain- 
tiff could  have  recovered  as  to  the  portion 
completed,  and  separable  from  the  part  vio- 
lated, subject  to  a  recoupmeut  by  defendant 
to  the  extent  of  the  damages  suffered  by 
the  violation.  But  the  contract  was  void. 
Plaintiff  had  no  right  to  make  It  To  do  so 
was  a  violation  of  the  CMistltution  and  gen- 
eral law.  It  was  a  felony.  Yamell  v.  City 
of  Los  Angeles,  87  Cal.  603.  25  Pac.  Rep. 
767;  Pen.  Code,  I  424.  Hence,  plaintiff  Is 
In  a  better  position  than  it  would  have  been, 


had  ttfl  emtEHot  been  valid.  A: 
In  effect,  asked  to  bold  tbat  ttae  la 
same  a  contract  to  pay  iatenmt 
have  agreed  directly  to  do  so  i 
fAoaj.  We  say  **bx  effect,*'  be 
appaimt  tbat  It  is  the  interesi 
sought  to  be  reooToed,  and  to  ca 
does  not  alter  the  prlnclide.  It 
ted  that  an  agreement  to  pay  tn 
ocmtract  will  not  be  Imidled,  wfae 
ties  could  not,  by  a  q>eclal  eon 
provided  tbereftH*.  Plaintiff  vras  i 
to  recover  the  money  loaned  to  o 
with  Ibe  defendant,  lay  reastm  of 
ctmtract,  but  independent  ot  it. 
to  recover  the  mtnuy,  in  such 
founded  upon  (he  equltaMe  prt 
defraidant  has  mon^  of  the  plali 
it  would  be  unjust  for  him  to  i 
hence  may  be  required  to  retnn 
any,  In  such  cases,  the  void  contx 
flgar&  So  loDc  as  the  virid  ooni 
ecatiUTi  either  party  thmto^  hi 
money  on  account  thereot  may 
back  If  ttae  defendant  rinses 
money  so  paid,  on  demand,  be  wl 
for  interest  from  the  date  of  his 
In  a  proper  case,  may  be  couverl 
Involuntary  trustee,  and  beld  1 
There  la  a  vrlde  distinction  bet 
class  of  contracts  wbidi  are  u 
the  sense  that  the  law  will  not  em 
and  which  we  usually  term  **void 
and  that  other  class  which  are 
as  'illegal  amtracts."  Whartoi 
cussing  this  distinction,  at  section 
work  <m  Contracts,  says:  **A  vol 
Is  to  be  distinguished  In  this  rei 
an  111^1  contract  Money  paid 
anoe  of  an  111^^  contact  cannot 
ered  bade  But  It  Is  otherwise  ai 
paid  In  furtherance  of  a  ccmtract 
statute  Is  void,  but  not  illegal,  as 
of  contracts  void  under  the  statute 
An  illegal  «mtract  may  be  rept 
^Iher  i>arty."  Again,  it  Is  said 
340:  "No  court  will  lend  Its  aid 
who  founds  his  cause  of  actltm  uj 
moral  or  illegal  act  If  from  plai: 
stating,  or  otherwise,  the  cause 
appears  to  arise  ex  turpi  causa,  or 
gresslon  of  a  positive  law  of  thl 
there  the  court  says  he  has  no  r 
asrfsted.  It  Is  upon  that  ground 
goes,  not  for  the  sake  of  the  defe 
because  they  will  not  lend  their  a 
a  plaintiff."  And  at  section  741 
"As  we  have  already  seen,  moi 
has  been  paid  for  an  illegal  purjM 
be  recovered  back  wh^  the  pu 
been  put  in  operation.  It  Is  otl 
to  money  paid  on  an  executory  iU( 
ment,  when  the  party  suing  Is  not 
In  a  continuous  criminal  design." 
seeu  tbat.  Independent  of  the  11 
tract  tltere  is  nothing  in  the  evld 
which  to  predicate  a  claim  on  tfe 
the  plaintiff  for  biterest   To  tree 
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tract  M  In  oxlsteaice,— a  contract  which  woold 

render  all  tlie  parties  ccmcemed  crimlmda 
iQ  the  eTM  of  the  law,— «nd  to  mj  that  plain- 
tiff can,  under  audi  drcnmstancea,  tecorer 
a  profit  upon  ttie  pnbUc  mcmeya,  hi  Ttolatloii 
alike  of  the  conatitutlMk  and  the  statu  tea, 
would  tend  to  eneoorage  public  officers  to 
Tlolate  th^  Antj.  Nor  can  the  contract 
serre  as  a  shield  to  earn  illicit  gataia,  and 
then  be  repudiated  for  the  purpose  of  re- 
covering them  b7  an  action  for  money  had 
and  recelTed.  To  permit  this  would  be,  in 
effect,  to  enforce  the  illegal  tnuuactloiL 
Neither  law  nor  equity.  In  such  a  case,  con- 
rerta  the  defoidant  Into  an  InTolontary  tn»- 
tee,  or  does  more  than  to  say  that  a  plalnOff 
tiras  situated  can  gain  no  iH^t  by  an  open 
and  palpaUe  ylolaUon  of  the  law.  The  ex- 
ceptions to  this  rule  arise  Ih  cases  f^ere 
the  parties  are  not  In  pari  dcUcto,  or  where 
<me  of  the  parties  Is  the  victim  of  duress  or 
fraud,  or  superior  Influence,  and  have  no 
«ppllcat]co  to  the  case  at  bar.  The  Judff- 
nent  and  order  appealed  from  should  be 
reversed,  and  the  court  bdov  directed  to 
diamlM  ttw  acUoD. 

We  ooaBor:  BBLGHBR,  a;  UAYimB,  a 

PBB  OUIOAU.  For  ttie  reaatms  given  In 
the  foregoing  f^lnlon,  the  judgment  and  or- 
der appealed  from  are  rerersed,  and  the 
court  below  directed  to  dismiss  the  actloo. 


BHOTON  «t  at  T.  BliBVIN.  (No.  18,126.) 
(Supreme  Oonrt  of  Oaltfornla.    Oct  T,  1898.) 

"WnU  —  CONBTBCOTION — iNTIimOITAL  OtOMlOS 
or  GRANOCHILDtlBN. 

A  Will  Teciting  that  testator,  knowing 
that  fall  wife  would  ever  coatlnue  the  wnne 
kind,  devoted  mother  to  their  children  which 
she  had  always  proven  herself,  gave  all  his 
property  to  his  wife,  expressly  exdodlng  siUd 
ohlldren.  SM,  that  an  iatentfonat  omissiOD  to 
provide  for  issne  of  deceased  children  appeared 
on  the  face  of  the  will,  within  Civil  Code,  { 
1307,  providing  that  in  case  of  an  Molsslon  to 
provide  for  any  child  or  the  issue  of  a  deceased 
child,  unless  it  appears  that  such  omlsslrai  was 
intentionsl,  he  snail  take  as  thon^  thwe  had 
been  no  vnU. 

Oommlaalonen'  dsdston.  D^artmoDt  3. 
Appeal  from  superior  court,  Sutter  county; 
John  O.  Qray,  Judge. 

Action  by  Ida  Rhoton  and  others,  by  R. 
M  BoUnson,  guardian  ad  litem,  against  Ona 
Blevin,  executrix.  Judgment  for  plalntUto. 
I>efendant  appeals.  Reversed. 

J.  H.  Oraddo<^  for  appellant  B.  B.  Rob- 
inson, for  respwdeuta. 

SEIARLS,  O.  'Hiis  action  was  brought  by 
Ida  Rhoton  and  Ellenora  Rhoton,  minor  chil- 
dren of  Aiwwnria  Rboton,  deceased,  and  Marl- 
on Sittcm,  a  minor  child  of  Miza  Sltton,  de- 
ceased, to  construe  the  last  win  of  William 
T.  Blevin,  deceased.  William  T.  Blevin,  de- 
ceased, was  a  resident  of  tlia  coonty  of  Sut- 


ter,  and  on  the  28th  day  of  AprQ,  A.  J>. 
1888,  made,  execitted,  and  published  bis  last 
will  and  testament  in  which  the  fc^owlng 
langoagte  is  used:  "First  Knowing  that  my 
b^oved  wife,  Ona  Blevin,  will  ever  contJnne 
the  same  Und,  devoted  mother  to  our  chil- 
dren which  she  has  so  thoroughly  proven 
hersdf  aa  all  occasions,  I  make  no  provisions 
for  said  children  forOier  than  herein  men- 
tioned, but  I  grant  give,  and  bequeath  to 
my  said  beloved  wife,  Ona  Blevin,  all  and 
singular  the  prop«ty,  real,  personal,  and 
mixed,  wheresoever  situated,  and  all  moneys, 
goods,  and  chattels  of  whatsoevw  name, 
nature,  or  description,  belonging  to  me,  of 
vrtilch  I  may  die  posseased,  or  to  the  posses- 
sion of  which  I  may  be  In  any  manner  en- 
titled. In  Uins  beqneathing  all  my  estate 
to  my  wife  to  tiie  cocduslon  of  all  my  chll- 
dr^  I  am  moved  by  no  want  of  paternal 
affection  for  any  of  said  chUdrm,  but  by 
the  bdlef  that  tbett  own  tntnesta  wUI  be 
better  served  thereby,  and  wdl  kno^ng  that 
my  wife  will  make  the  best  use  and  dlspoel- 
non  of  the  estate  which  her  Industry  has 
largdy  oontrlboted  to  Bcq[alre."  Hie  tee* 
tator  then  proceeds  to  appoint  his  wife,  Ona. 
Blevin,  as  the  ecde  executrix  ot  the  will,  to 
act  as  such  without  giving  bonds  or  security, 
and  confers  upon  her  i>ower  and  authority 
to  lease,  sdl,  and  dl^ose  of  all  the  property, 
real  or  personal,  abeolntdy,  without  ap- 
plying to  any  court  f&r  permission  so  to  do, 
and  generally  confers  upon  her  all  the  powers 
necessary  and  requisite  to  dispose  of  the 
pnq;»ert7,  pay  his  debts,  et^ 

At  the  time  <tf  making  said  will,  and  on 
the  0th  day  of  January,  1889,  at  whldi  time 
the  said  William  T.  Blevin  departed  this 
life  at  Sutter  oountr,  OaL,  he  left  surviving 
him  as  bis  next  of  kin  and  hrirs  at  law, 
beside  Ona  Blevin,  his  wife,  four  dUldrui 
ot  full  age,  and  the  plaintiffs  herein,  who 
were  his  grandchildren,  and  the  chUdren,  re- 
spectlvely,  of  Amanda  Rhoton  and  Eliza  Slt- 
ton aforesaid,  deceased,  dau^tera  of  the 
said  William  T.  Blevin  and  (me  Ona  Blevin. 
The  will  is  set  out  in  full  in  the  complaint 
to  which  complaint  the  defendant  demurred 
upon  the  grounds  (1)  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
ot  action  against  defaidant;  (2)  that  It  ap- 
pears from  the  copy  of  the  will  set  out  In 
the  i»etltion  that  testator  did  not  mnlt  to 
provide  in  his  will  for  the  petitioners  here- 
in, being  the  Isstie  of  his  deceased  children; 
<3)  that  If  the  testator  omitted  to  provide 
for  petitioners  herein  as  the  issue  of  his  de- 
ceased children,  it  further  appears  from  said 
will  that  such  omission  was  intentional  on 
the  part  of  said  testator.  The  demurrer  was 
overruled  by  the  court,  and.  defradant  declin- 
ing to  answer,  a  judgment  was  entered, 
in  which  It  was  decreed  and  determined  that 
the  petitioners  or  plaintiffs  herdn  are  heirs 
of  said  WitUam  T.  Blevin,  deceased,  and  as 
such  are  entitled  to  succeed  to  the  same 
shares  of  tiie  estate  at  ttw  nid  deeeoMd 
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IS  tbey  woold  bftve  succeeded  to  had  he  died 
Intestate,  viz.  the  said  Ida  Rhoton  and  the 
said  Klenora  Bhoton  to  an  imdlTlded  oae 
etffhteentb  (1-18)  iotereet  or  share  each  In 
said  estate;  and  the  said  Marlon  SlttcHi  an 
tindlTlded  ona-nlnth  (1-0)  Interest  or  sbare 
In  said  estate;  and  that,  upon  a  final  settle- 
ment and  distribution  of  the  residue  of  said 
Mtafe,  they  receive  th^r  shares  or  propor- 
tions thereof  accordingly. 

'nie  contentlMi  of  respondents  is  that,  be- 
ing grandchildren  oi  the  testatwr,  William 
T.  Blevln.  whose  parents  are  not  Uvlng,  ajid 
the  testator  having  failed  in  his  will  to 
make  any  provisltm  for  them,  and  tbat  It 
falling  to  appear  that  such  omission  was  in- 
tentfamal,  they  are  entitled^  under  section 
1807  ot  the  Civil  Code,  to  the  same  share 
or  Interest  In  his  estate  as  If  he  had  died 
Intestate.  Sectttm  1307  Is  as  follows: 
"Whan  any  testator  omits  to  provide  In  his 
will  for  any  ot  bis  children,  or  for  the  Issue 
ot  any  deceased  child,  imless  It  appears  that 
rach  omission  was  IntratiMuU,  said  diild  or 
the  issue  of  sndx  child  must  have  the  same 
share  In  the  estate  of  the  testator  as  if 
be  liad  died  intestate,  and  succeeds  ttiereto 
as  provided  in  the  preceding  section."  It 
will  be  perceived  from  the  foregodng  sectlcm 
that  a  <Sdl6  or  chUdr^  and  the  issue  ot  any 
deceased  dilld  or  children,  are  placed  In  tbe 
same  categoiy  so  f&r  that  If  omitted  to  be 
provided  for  in  the  will  they  are  entitled  to 
a  Shan  In  the  estate  as  ttuingh  no  will  had 
bem  made»  unless  it  appears  tliat  such  omls- 
Bl«i  was  totenllMial.  We  mnst  look  to  the 
face  of  the  will  Its^  to  determine  the  ques- 
tion whetho-  or  not  the  petitioners  were 
ttttentiaially  omitted  therefrom  by  the  tes- 
tator. The  ODireet  role  Is  said  to  be  that 
the  -words  ot  the  will  must  show  that  the 
testator  had  tbe  person  omitted  in  his 
mind,  and,  having  him  so  In  his  mind,  has 
omitted  him  from  the  provisions  of  his  will. 
In  re  Estate  of  Oarraud,  85  Oal.  839;  Estate 
of  Stevens,  8S  Cal.  322,  28  Pac  Rep.  379, 
and  eases  tbere  cited.  "A  will  is  to  be  con- 
strued aeooiding  to  the  intention  of  the 
testator.  Where  bla  intention  cannot  have 
effect  to  its  full  extent  It  mnst  have  effect 
as  fiir  as  posidble."  OivU  Code,  {  1317. 
Again:  "The  words  of  a  will  are  to  receive 
an  interpretation  which  will  give  to  every 
expresaton  some  effect,  rather  than  one  which 
will  render  any  ot  the  expressions  inopera- 
tive." Id.  I  1S25.  The  intenth>n  of  tbe  tes- 
tatw  in  this  instance  to  bequeath  and  de- 
vise all  his  proper^  to  his  wife  Is  about  as 
dearly  apparent  as  language  conld  render 
it  Having  full  faith  In  his  wife,  and  satis- 
fied that  she  would  "ever  continue  the  same 
kind,  devotad  mother  to  our  children  which 
ahe  has  so  ttioroughly  proven  herself  on  all 
occasions,"  be  makes  no  provislcm  for  said 
ohildren,  but  proceeds  to  devise  all  his  prop- 
erty to  bis  said  wife,  and  tbea  again  declares 
that  he  is  not  moved  to  this  action  by  want 
paternal  affection,  bat  by  the  beUef  tbat 


flie  Interests  of  tbe  chlldreo  v 
subserved  by  this  course.  Havli 
tograi^ied  his  Intention  to  exd 
children,  and  given  satisfactc 
therefw,  reasons  wtilch  apply  a 
the  cfalldrrai  of  fals  deceased  da 
granddilldrai,  as  to  his  Immedli 
we  are  satisfied  that  a  oonstra 
eliminates  from  tbe  class  of  tho» 
his  grandchildren,  howevw  gran 
constrocticm  may  be,  violates  t 
tentlw  of  the  testator,  whlcb 
the  word  "chlldzw"  in  an  eidi 
including  alike  childroa  and  gr 
and  at  the  aame  time  vkrtate 
dple  of  Inteipretatlon  whidt  rei 
to  be  given  to  every  expressloi 
We  do  no«  doubt  but  that  the 
dren,"  "grandidiUdnn,"  ■'nephci 
"coQsin,'*  or  any  stmtlar  term,  nn 
ly  be  presumed  to  have  been 
primary  and  natural  sense,  au 
sense  cannot  be  enlarged  or  qoai 
there  be  something  on  the  face 
dearly  Indicating  bwA  Intent  li 
of  the  testator  at  the  time  <tf 
wUL  In  gathering  this  Intent  o 
tor,  the  necessity  cC  enbu^ng  o 
terms  ot  tliia  diaracter,  In  ori 
effect  and  operatitm  to  the  wlD. 
eration  not  to  be  orerlooked.  TH* 
tlon  here  Is,  did  the  testator  1 
omit  to  provide  In  tbe  will  tar  1 
his  deceased  children,  and  does 
tlon  appear  ap<m  the  face  ot  tt 
We  think  the  will,  taken  togel 
that  the  term  *'ttilldran"  was  n 
eobuved  sense  iriiloh  tnctndes  < 
of  the  second  as  well  as  ot  the 
and  that  the  grandchildren,  irttt 
tiffs  bere,  are  precluded  the 
share  in  the  estate.  Estate  of 
Gal.  691.  16  Pac.  Rep.  297.  It  i 
the  judgment  ot  One  ooort  bdov 
reversed,  and  the  court  directed 
the  demurrer  to  the  complaint 

We  eaoeat:  TBHPLB,  (X;  BO 

PER  CURIAM.  For  the  .reaso 
the  fMegolng  opinion  the  Judgi 
versed,  and  the  court  below  dire 
tain  the  demnrrw  to  the  coorplai 


PBOPLHI  V.  lARSBN.  (No. 

(Supreme  Court  of  California.  Oc 

ROBBEBT — EviDBItCI  OP  ACCOMFUCB 

Where  the  only  evidence  to 
fendant  of  a  robbery  Is  tbat  of  an 
wlio  teatifiea  that  defendant  plani 
bery,  and  received  part  of  the  pi 
that  of  two  witnesses,  that  they  1 
fendant  and  the  accomtdice  toget 
occasions  before  the  robbery,  then 
corroboration  of  the  evidence  of 

filice,  as  required  by  Poi.  Code,  i 
□Btify  cuiTietloa. 
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Ck>mzniwiooen'  dedolon.  Department  2. 
Appeal  from  snpcrlor  court)  Freeno  counly; 
3.  A.  Holmes,  Judge. 

Albert  lATsea  was  cHiTlcted  of  robbtrT* 
and  appeals.  Berened. 

Frank  H.  Sb<»t  and  Q.  O.  Freeman.  fOr 
appellant  Atty.  Geo.  Bart,  tor  Uie  People. 

VANCIilEF,  a  The  defendant  and  George 
Green  were,  hy  infommUoa,  Jointly  accused 
of  the  CTlme  of  robbery.  Tbey  dMoaoded 
separate  trials,  and  upon  the  separate  trial 
of  the  defendant  the  Jury  returned  a  verdict 
of  guilty,  recommending  defendant  to  the 
mercy  of  the  court  Thereupon  the  court 
sentenced  Um  to  Imprlaonmeot  In  the  state 
prison  for  the  term  of  40  years.  He  appeals 
front  tlie  Judgment,  and  from  an  order  deny- 
ing his  motion  for  a  new  tiiaL 

The  principal  iwint  upon  which  appellant 
relies  fa*  a  reversal  of  the  Judgment  is  that 
the  only  erld^ce  trading  to  conneot  him 
with  the  commission  of  the  crime  was  the 
testimony  <^  an  accomplice,— we  CUfl  Bagan, 
— whose  testimony  was  not  corrobOTated  as 
required  by  section  1111  o(  the  Penal  Oode, 
which  reads  as  follows:  "A  cmivlction  cannot 
be  had  on  the  testimony  of  an  accomplice, 
unless  be  is  ccMToborated  by  other  evidence, 
which  In  itself,  and  without  aid  of  the 
testimony       the  accomplice,  tends  to  con- 
nect the  defendant  with  the  commission  of 
the  ofT^se^  or  the  drcumstancea  thereof." 
It  appears  that  the  robbery  was  committed 
at  a  store  owned  by  a  Chinaman  named  Sun 
Kee,  about  7  o'clock  In  the  evening  of  April 
27,  1502.   Sun  Kee  was  absent  at  the  time, 
and  the  store  was  In  dmrge  of  a  Chinaman 
named  Yon  Kam,  with  whMU  was  another 
Chi  Daman,   named    W<jag   Yee^  Another 
Chinaman,  named  Woog  Ki,  was  at  his  cab- 
in somewhere  near  the  store.    The  three 
Chinamen  last  named  testified  to  the  effect 
that  tbey  had  known  the  defendant  two  or 
three  years;  that  he  lived  three  or  four  miles 
from  China  store;  that  he  came  to  the  store 
on  horseback  about  IS  minutes  before  7 
o'clodc  on  the  evening  of  the  robbery,  while 
Ton  Kam  and  Wong  Yee  w«e  at  supper, 
and  fccrfd  them  that  he  wanted  to  pnrcliaae 
certain  artides  from  the  store;  that  Ton  Kam 
knew  he  had  traded  at  the  store  before,  and 
had  an  unsettled  account  there;  Thereupon 
the  two  OWoameu,  Ton  Kam  and  Wong  Tee, 
went  with  defendant  from  the  kitchen,  where 
they  had  been  eating,  into  the  store,  carrying 
a  lighted  lamp  with  them;  Ton  Kam  going 
behind  the  counter,  and  Wong  Tee  taking  a 
seat  in  fttxtt  of  the  counts.    While  they 
were  in  this  position,  two  robbers  armed  with 
a  pistol  and  a  rifle,— one  of  them  masked,— 
rushed  in  'Om  maoked  robbm,  pitting  his 
jfiatcA  at  defendant  and  Wong  Tee,  drove 
them  into  a  c<wner;  and  the  ether  pointed 
his  rifle  at  Ton  Kam,  who  ducked  under  the 
ooonter.    Tlie  masked  robber  then  badced 
out  of  the  door,  and  shot  through  the  win- 


dow «t  Ton  Kam,  Infllotlug  a  sU0it  flesh 
wound  on  <me  of  his  arms.  Upon  being  thus 
wounded,  You  Kam  f eU  upcm  the  floor,  feign- 
ing to  be  dead,  and  did  not  arise  until  aftw 
the  robbers  left  Immediately  after  the  shot 
was  fired,  both  robbers  tied  the  defendoat 
and  Wong  Yee  together,  and  one  robber 
guarded  them  with  a  dmwn  ptetol  while  the 
other  seandied  the  house  for  money  and  oth- 
er  portable  things  of  value.  This  done^  th^ 
led  defendant  and  Wong  Tee  out  to  a  bam, 
where  tbey  left  them  still  tied  together,  and 
departed.  Som  after  the  robbers  left,  Tou 
Kam  untied  defendant  and  Wong  Yee.  After 
bedng  untied,  defendant  retnalned  at  the  store 
about  three-quarters  of  an  hour,  and  then 
left  tor  his  home^  The  robber  who  was  not 
masked  was  recognlced  by  the  Chinamen  as 
George  Gre^  who  was  accused  of  the  crime 
Jointly  with  the  defendant,  and  had  been 
separately  tried  before  the  trial  of  the  de- 
fendant, bat  the  masked  robber  was  not  rec- 
ognized by  any  of  the  Chinamen.  The  fore- 
going is  the  snm  and  substance  of  the  testi- 
mony <a  tiie  three  Obinamen;  and  there  was 
no  other  witness  to  the  fact  of  the  robbery,, 
except  CUff  Bagan.  who  testified  that  he  was 
the  masked  robber;  that  Green  bod  a  ma^. 
on,  bat  it  f^  off;  the  robbery  had  been' 
planned  and  concocted  by  defendant,  George 
Green,  and  hims^  a  week  or  two  before  It 
was  c(Hnmltted;  that  the  part  enacted  by 
defendant  at  the  robbery  was  in  accordance 
with  the4r  plan;  and  that  the  proceeds  of  the 
robb^  wefe  divided  between  defendant,. 
Qreea,  and  himself.  It  appears  that,  at  the- 
time  of  the  trial  of  the  defendant,  Kagan 
was  In  Jail  on  a  sepaxute  charge  of  having: 
participated  In  this  robbery,  and  also  on  a 
charge  of  an  assault  to  murder,  and  on  the 
trial  of  defoQdant  he  testified  that  he  had' 
served  on€  term  in  the  state  prison  for  a  td- 
ony,  of  whldi  he  was  convicted  in  1888;  that 
his  reason  for  confessing  his  guilt  of  the 
crime  of  robbery  in  this  case  was  to  get 
through  with  It,  and  get  off  ilgiiter,  if  he 
could;  thait  the  district  attorney  bad  told  him 
that  It  would  be  easier  on  him  If  he  tc^d  all 
he  knew  about  It,  and  he  ml^t  get  off  with 
two  or  three  years,  though  the  district  at- 
torney said  he  had  no  control  over  the 
amoont  of  the  punishment,  which  depended 
entirely  uptm  the  court  Darwin  Lewis  tes- 
tified that  he  hnd  seen  defendnnt,  Oreen,  and 
Ragan  together  In  defendant's  corral,  near 
his  house,  about  a  week  or  15  days  befbre 
the  robbery,  where  titer  were  castrating 
colts.  WllUam  Downey  testified  that,  about 
noon  on  the  day  of  the  robbery,  he  saw  de- 
fendant and  George  Green  In  the  town  of' 
Raymond,  some  two  or  three  miles  from  the 
residence  of  defendant,— first  saw  tbem  ty- 
ing their  horses  In  frcHit  ot  his  store;  did  not 
know  they  came  togettier;  Green  came  Into- 
witness'  store  and  bought  some  cartridges; 
defendant  did  not  enter  bis  store.  James 
Down^  saw  Green  In  Raymond  In  the  afta^ 
nomi  St  tiie  same  day,  hot  dow  not  mj  hb- 
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saw  defendant  on  that  day.  nie  foregtrias 
iB  the  substance  of  all  the  erldence  aa  tiie 
part  of  the  prosecntlon,  and  no  erldenoe  waa 
Introdnced  by  defendant 

We  flilnk  that,  withont  aid  from  the  testi- 
mony of  Ragan,  the  other  erldence  did  not 
tend  to  connect  the  defendant  with  the  com- 
mission of  tlie  robbery,  and  therefore  did  not 
raffidently  coiroborate  the  accomplice.  Peo- 
ple T.  Iliompaon,  60  OaL  480;  People  r. 
Amee,  88  Oal.  403.  No  brief  appears  to  have 
been  filed  on  the  part  of  the  people  In  this 
case,  but  we  understand  that  the  attorney 
general  submitted  this  case  on  his  Mef  In 
the  case  of  Peo^e  t.  Qrem,  84  Pac  Rep. 
281.  We  bare  racamlned  that  brief,  but  find 
in  it  no  attempt  to  answer  the  point  abure 
considered.  I  think  the  Judgment  and  order 
should  be  reversed,  and  Uie  cause  remanded. 

We  concur:  SBARLS,  O.;  BBLOHBB,  0. 

PBR  CURIAM.  For  the  reasons  glTen  In 
the  foregoing  opinion,  the  Judgment  and  iun 
dtr  are  reversed,  and  the  oause  remandwL 


KLAUBBH  et  al.  T.  8AN  DIBOO  STBBBT- 

OAR  CO.   (No.  19,189.) 
(Supreme  Court  of  California.  Oct  10,  1893.) 

AmiX/— RbvEBSAL — RbS  JUDIOiLTA. 

On  an  appeal  on  the  Judgment  roll  by 
plalntUf  from  a  judgment  for  defendut,  the 
supreme  court  reveraed  and  directed  the  coort 
heiow  to  enter  a  Judgment  on  the  findings  for 
plaintiff  in  accordance  with  the  prayer  of  the 
complaint.  The  court  did  mo,  and  defendant  ez- 
oeptM  and  anwaled.  Hdd,  tliat  the  qoestion 
whether  the  complaint  stated  a  cause  of  ac- 
tion was  decided  on  the  bamx  anMal,  whether 
the  demnrrer  was  in  the  record  or  not  82  Paa 
Rep.  87%  reversed.  , 

Department  2l  Appeal  from  aqperkHr 
court  San  Diego  county;  George  Pntov 
bangh,  Judge. 

Action  by  A.  Klauber  and  others  against 
the  San  Diego  Street-Car  Company  tac  spe- 
dflc  performance.  Judgment  for  defMidant 
was  reversed  on  appeaL  80  Pac.  BBS. 
Defendant  appeals.  Motion  to  dismiss  de- 
nied. 82  Pac  Bep.  876.  Judgment  affirmed. 

Gibson  ft  ntns,  fx  appellant  Parrlsh. 
Mossholder  ft  Lewis  and  liooe  ft  McDonald, 
tot  respondents. 

PER  CURIAM.  In  this  caae  judgment 
was  originally  entered  in  the  court  below 
for  defendant  An  appeal  was  taken  by  the 
plaintiira  to  this  court  from  tiw  Judgment 
upon  the  Judgment  roll,  and  this  court  re- 
versed the  Judgment  and  dhrected  the  supe- 
rior court  "to  eater  a  Judgment  upon  the 
findings  in  faror  of  plalntlffli,  in  accordance 
with  the  ivayer  of  the  complaint"  When 
the  case  went  back  to  the  superior  court 
Judgment  was  there  entered  for  plalntKPi  In 
■trtct  pursuance  of  the  said  direction  of  tUs 
court    Tbm  defendant  then  procured  the 


court  below  to  settle  a  bin  of  excei 
up<m  the  Judgment  roll.  Indadlnf 
of  exceptions,  he  now  appeals  to 
ReepoDdeots  moved  to  dismiss  tbe 
on  tbe  ground  that  the  Jndgm^t  oi 
bdow,  entered  In  accordance  wltb 
tions  of  this  court  as  aforesaid, 
but  tbe  motion  to  d<T^i'w  the  appe 
nied  In  department  upcto  the  gr 
the  bill  of  exceptions  presented  s 
tlons  that  had  not  been  passed  u] 
former  appeaL  82  Pac.  Rep.  876. 
contentiMi  of  ap[>ellant  on  this 
that  the  complaint  does  not  state 
clent  to  constitute  a  cause  of  actloi 
point  vras  clearly  and  uecessarU 
against  the  appellant's  contention  < 
mer  appeaL  It  appears  that  tbe 
to  the  complaint  waa  not  includ 
Judgment  roll  as  it  came  to  this  < 
the  former  aK>eal,  but  the  appdC 
easily  have  supplied  It  by  a  sag 
diminution  of  the  record;  and  th< 
of  the  sufficiency  of  the  complaint 
tnte  a  cause  of  action  was  bef<M« 
whether  tbe  demurrer  was  In  the 
not.  The  only  other  points  made 
lant  are  that  the  findings  are  not 
by  the  erld^ce,  and  that  certain  d 
improperly  admitted  In  evidence; 
ther  of  those  contoitlons  can  be  n: 
and  we  see  nothing  In  them  i 
special  notice.  The  judgment  app4 
U  affirmed. 


OITT  AND  COUNTY  OF  SAN  PR 
V.  RUSSBLL.   (No.  16348 
(Saprane  Court  of  Oallfomla.  Get 

In  bank.  Appeal  from  super) 
city  and  county  of  San  Frandsco. 

Action  by  the  dly  and  county  of 
Cisco  against  J.  B.  RnsselL  Froi 
mmt  tar  plaintifl,  defendant  uppt 
missed. 

Plsrson  ft  MitcbeU  and  Hocaos 
for  respondott 

PBB  CURIAM,  n  Sppflsriiw 

oertlflcate  ot  the  derfc  of  tl»  supi 
that  aroellant  herein  has  not  filed 
script  on  appeal  within  the  time  j 
by  the  rules  of  this  court,  the  app 
from  ^  judgment  and  wder  deuj 
tion  for  a  new  triai  la,  on  motton  o 
ent  hereto  dlamlssed. 


LUOO  V.  DB  TOBO.  (No.  IS 
(Sapreme  OoOrt  of  OaUfornla.  Oct 
AFPBAi^Rsiuiin— Obitsr  Die 
Hie  snpTMue  court  la  its  o 
versing  a  case  for  lack  of  a  certain  i 
biguous  findioR  on  a  material  gaestk 
added  that  if  the  findhig  coidd  be 
as  la  favor  of  reqnndaat^  It  was  mhm 
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th&t  In  the  court*!  opiDlon  it  was  not  Btipported 
by  the  eridence.  add,  that  said  remark  was 
elearlr  obiter,  and  did  not  preclude  the  trial 
court  from  finding  for  respondent  on  snbstan- 
tiallr  the  same  evidence,  Btrenflrthenins  its  con- 
danim  \if  other  aew  nndinffs.  based  on  the 
eridenoa,  and  protiatiTe  of  tbe  main  flndins. 

In  Ibank.  Appeal  from  Boperlor  ooart,  San 
Diego  county;  George  Paterban^  Jndse. 

Action  by  Juan  M.  Luco  a^alnat  Jnan  de 
Toro  for  partition.  Xhe  tacts  are  recited  In 
the  opinion  on  the  tonaer  appeal.  27  Pac. 
Repw  1082.  Jodcmmt  for  defendant  Eiain- 
tlff  appeala.  Affirmed. 

I.  N.  Tbome  and  OliTer  P.  Evans,  for  ap- 
pellant. Smith  &  Winder  and  Works  A 
Work*,  for  reapondait 

HARKISON.  J.    The  appellant's  right  of 
recovery  depends  upon  the  performance  by 
Hart  man  of  his  amtract  with  Olvera  to  pro- 
cure tbe  Issuance  of  a  patent  for  the  Bancho 
Ex-Mission  (tf  San  Diego.    This  agreement 
Is  set  forth  at  len^h  In  tbe  opinion  of  this 
court  rendered  upon  the  fbrmer  appeal.  91 
GaL  405,  27  Pac.  Rep.  10^.    Upon  tbat  ap- 
peal the  Judgment  of  the  court  below  waa 
reversed  for  Its  failure  to  make  a  sofflclent 
finding  -tqton  this  Issue.   The  finding  which 
It  had  made  was  hdd  to  be  ambiguous  and 
uncotaln.  Inasmuch  as  In  one  part  thereof 
the  court  found  that  Immediately  after  the 
execution  of  llie  agreement  Hartmon  en- 
tered upon  the  performance  of  the  atipula- 
tlons  therein  contained  to  he  performed  on 
his  part,  and  that.  In  connection  with  the 
plaintiff  herein,  he  continued  to  proaecute 
than  to  a  final  conciuslbn,  while  in  a  aubse- 
qoent  portion  <tf  tlie  same  fining  the  conrt 
f6und  tliat  thore  had  not  been  a  full  and 
oompiete  or  sidMtantial  perfwmance  of  tliat 
agreement.   It  waa  also  said  in  tlie  opinion 
fliat  the  appellant  "was  entitled  to  an  un- 
eoulTocal  finding  on  the  question  of  per- 
formance."   Upon  Uie  subsequent  trial  of 
the  cause,  from  which  the  present  appeal 
is  taken,  tbia  court  finds  that  "the  said  con- 
tiaet  was  not  fidly  or  substantially  per- 
fnrned  Xny  the  said  Oulman,  nor  did  the 
said  Hartman  profemre  to  be  issued  the  pat- 
ent ftir  ttie  said  rancho,"  and  it  also  finds 
as  a  fact  that  after  the  caae  was  sent  <m 
to  Washington,  in  1871,  Hartman  Tendered 
no  services,  bat  abandoned  the  case.  As 
there  was  evidence  before  the  court  in  sup- 
port of  these  findings,  tne  findings  ttaem- 
•elres  must  be  accepted  In  this  court  as  form- 
Ing  tbe  basis  of  the  Judgment,  irrespective 
of  any  conflict  or  preponderance  of  evidence 
upon  irtiidi  tbey  were  made.   It  la,  how- 
contended  by  the  appellant  that,  aa  it 
was  said  in  the  opinion  upon  ttie  fumer  ap- 
peal, after  determining  tlut  the  tbidlng  was 
amUgDoos  and  uncertain,  that  *if,  however, 
tlie  finding  can  be  construed  aa  a  finding  in 
fsTor  of  respondent  <hi  that  subject,  it  Is 
mfllclent  to  ssy  tiiat  In  our  opinion  It  Is  not 
sopported  by  the  evidence,"  and,  as  the  evl- 
dflOM  at  tbe  last  trial  was  substantially  the 


sam^  the  opinion  upon  the  former  appeal 
has  become  the  law  of  the  case,  and  that 
the  trial  court  should  have  made  Its  find- 
ing in  conformity  thoeto. 

Tlie  determinatlim  by  this  court  of  the 
rights  of  the  parties  in  an  appeal  from  the 
superior  court  Is  a  final  adjudication  of  those 
rights,  and  fb»  oneatlons  vt  law  dedded  by 
this  court  become  a  rule  for  the  guidance 
of  the  trial  court  aa  wtil  aa  of  this  court 
if  the  same  queettona  are  again  preaented  In 
that  oontroTway  upon  a  retrial  of  the  lesnes 
or  iqxm  a  subsequent  appeaL  Tbe  prlnd- 
ple  upvn  which  ^  rule  rests  Is  tiiat  the 
Judgment  Is  an  estopp^  Undtng  upon  the 
parties,  and  to  be  enforced  by  tiut  conrt 
Elauber  r.  Car  Co..  82  Pac.  Rep.  876.  The 
rule  Is  not  limited  to  controroted  questions 
of  abstract  law,  but  Is  equally  -  appUcaUe 
■whea  tbe  point  determined  upcm  tlie  appeal 
la  whether  ttid  eridenoe  befbre  the  trial 
court  was  suffldent  to  Justify  a  dedalon 
drawn  therefrom,  whlcb  confers  ce  with- 
holds a  legal  light  tor  either  party.  As  the 
prlndple  upon  whldi  this  rule  rests  Is  that 
of  an  estoi^l  by.  Judgment  It  follows  that 
it  is  only  the  matters  whldi  are  actually  ad- 
Judged  w  determined  as  the  baala  of  the 
Judgment  of  this  court  ttiat  can  be  consld* 
ered  as  the  law  of  the  case,  and  Unding  upon 
the  parties  in  its  subsequent  stages,  and 
that  when  the  Judgment  or  detennlnatlcm 
is  made  upon  a  certain  stats  of  facts,  it 
ceases  to  be  of  Unding  finroe  If  the  fhcts  pre- 
sented at  the  retilal  or  upon  a  stdMequent 
appeal  arA  essentially  different  Tbe  ground 
upon  whidi  the  former  Judgrment  of  this 
court  was  rendered  was  the  failure  of  the 
trial  court  to  make  a  finding  upon  this  iBsne, 
and  the  statement  in  tlie  opinion  that  the 
finding  which  it  bad  made  was  ambiguous 
and  tmoertain  rendwed  what  waa  sul)se- 
quenfly  said  about  the  Iiuufflclaicy  of  tbe 
evidence  to  support  the  construction  placed 
upon  It  by  Vbe  respondent  in  his  argument 
merely  obiter.  As  the  c6urt  had  not  made 
a  finding  upon  the  issue,  there  could  be  no 
basis  for  this  dSQrt  to  make  a  detwrnina- 
flon  respecting  the  sufficiency  of  the  evidence 
to  support  that  finding.  It  has  been  often 
held  that  when  the  trial  court  has  failed  to 
make  a  flndhig  upon  an  Issue  in  the  case, 
although  tbe  entire  evidence  Is  before  this 
court,  we  have  no  ponver  to  make  a  finding 
therefrom,  but  must  remand  the  cause  to 
the  trial  court  for  that  purpose;  that  the 
act  of  drawing  a  coDCluslou  from  the  evi- 
dence Is  peculiarly  the  function  ot  the  trial 
court,  and  that  this  court  in  the  exercise 
of  its  appellate  Jurisdlcilbn,  has  power  to 
correct  only  errors  of  law,  and  camiot  cor- 
rect errors  of  fact  committed  by  that  conrt 
The  same  principles  inedude  any  opinl<m 
which  ttLfs  court  may  g^ve  upon  the  ifliarao- 
ter  of  the  finding  wbid)  should  be  drawn 
from  the  evidence  In  a  case  from  having  any 
blncUng  force  upon  the  trial  court  to  which 
the  case  should  be  remanded,  or  in  the  de> 
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tonOInatloa  of  ur  •al)«equ«nt  appeiL  See 
WlzaoB  T.  Derliw.  80  OiO.  ^  22  Pac.  Rep. 

TbB  record,  u  preeented  niKm  tills  appeal, 
eontalmi  finings  of  certain  facts  wblch  were 
not  made  at  the  former  trial,  and  which, 
of  cooTBe,  could  not  hare  been  considered 
iij  this  court  on  the  former  appeal.  In  ad- 
dition to  finding  that  the  contract  was  not 
taUy  or  enibstantlally  performed  by  Hart- 
tnan,  the  court  also  finds  that,  while  he  did 
render  some  services  in  Hie  surveyor  gen- 
eral's office  in  this  state,  yet  after  the  case 
was  sent  to  Washington,  In  the  early,  part  oC 
the  year  1871.  "no  furOier  serrloes  wei<e  per^ 
formed  by  the  said  Hartman,  nor  did  he  ap> 
.pear  In  the  said  proceeding  before  the  com- 
jnlsirionar  of  the  land  office  or  secretary  of 
the  interior,  but  the  case  was  wholly  aban- 
-doned  by  him;"  and  al£0  that  the  employ- 
ment (hT  Denver  by  Olvera  was  after  the 
abandonment  of  the  case  by  Hartman,  and 
ttiat  the  pat^t  was  procured  to  be  Issued  by 
Denver.  The  evld^ce  before  the  court  was 
Ample  to  sustain  findings,  and  as  probatlre  of 
these  facts  they  are  controlling  Id  support  of 
the  ultimate  fact  found  upon  the  Issue  of  per- 
formance. It  follows  that  the  Judgment 
and  ordw  must  be  afilrmed,  and  it  Is  so  or- 
dered. 

We  concnr:   HTZOBRALD,  J.;  McFAB- 

JjAND,  3. 

BE  HAYBN,  J.   I  concur  In  the  Judgment 


liOS  ANGELES   FABMING  ft  MILLING 

CO.  V.  HOFF  et  al.  (No.  19,180.) 
^Suiweme  Court  of  California.  OcL  10,  1893.) 
Public  LAirna — Inclohchk— Colob  of  Titia 
A  Judidal  decree,  followed  by  posses- 
■rioD  vnAer  a  bona  fide  claim,  is  color  of  title, 
within  the  meanhur  of  Act  Con^.  Feb.  25, 
1886,  pr<^bitina  indosurea  of  public  lands  un- 
less nnd^  "claim  or  color  of  title  made  or  ac- 
quired in  good  faith,"  and.  such  possession  hav- 
inx  lasted  for  26  yean,  the  holder  can  main- 
tam  ejectment  arainst  persons  asauming  to  al- 
ter on  the  premises  as  being  "pnbUc  lands  of 
the  United  States."  Cameron  v.  U.  S..  13 
finp.  Ot  Rep.  695,  148  T7.  S.  801.  followed. 

In  bank.  Appeal  from  8U[>erior  court,  Los 
Angeles  county;  Walter  Van  Dyke,  .Tudge. 

Ejectment  by  the  Los  Angeles  Farming  & 
Milling  Company  against  Holt  and  others. 
■Judgment  for  plaintiff.  Defmdants  appeal. 
Affirmed. 

J.  M.  Dameron,  for  appellants.  Graves, 
O'Melveny  &  Shankland  and  Stephm  U. 
White,  tor  respondent. 

PER  CURIAM.  This  Is  an  action  of  ejectr 
ment  l»«ught  agaJnet  the  defendant  Hoff 
and  over  100  others,  to  recover  poasession 
of  the  south  half  of  the  San  Fernando 
rancho  In  Los  Angeles  county.  Upon  the 
ikcts  shown  at  the  trial  we  think  there  can 
<1m  no  questiMi  as  to  the  tight  ot  the  jlhi<"t<ff 


to  recover  In  tills  actfcm,  sad  Uk»  qi 
error  in  the  instmctions  becomes 
aL  The  sapreme  court  of  the  Unit* 
In  a  recent  decU<m.  has  construed  ' 
ocmgress  of  FrtHrmuy  26,  1885,  and 
answered  every  proposition  upon  i 
app^nts  rdy  herein.  Gamwoa  t. 
U.  &  801,  18  Snpw  Ot  Bep.  88&  1 
tiff  has  been  In  the  possesdon,  on 
tlon  of  a  Judicial  decree,  fw  nboat 
Its  dalm  has  been  made  In  good 
under  otdor  oaf  tille.  while  the  deffea 
mere  naked  treepasaera.  The  on 
sqnar^,  therefore,  wl&ln  the  deda 
referred  to,  and  requires  no  fuztbei 
ation.  See,  also,  U.  S.  t.  Brandt 
Fed.  Rep.  740,  and  Rourke  t.  McN< 
S3  Pac  Rep.  62.  We  find  no  err 
record.  Judgment  and  otOet  affin 


Bz  parte  OAREOLL.  (Nol  21 

(SnpreoM  Court  of  California.  Oct. 

CoNWKPT—  CoMMrrrma  Ownaa  or  C 
LiDiTT  or  JuDeuirr. 

A  commitmeoit  for  contempt 
In  disobeying  an  <»der  reqoirine  t 
committed  to  restore  to  the  administr 
estate  tn  process  of  settlemrat  moo^ 
had  obtained,  as  attorney  for  such  a 
tor,  by  false  pretenses,  is  void,  when 
meat  an  which  the  commitment  isaui 
show  that  he  was  in  fact  sach  attot 

In  chambers.  Petlt]<Mi  in  habeas 
John  S.  Carroll  tor  the  release  oi 
Burris  from  custody  on  a  comml 
contempt  Petitlcn  granted. 

John  B.  Oarndl,  in  pro.  per. 

BBATTT,  a  J.  This  Is  a  prooae 
habeas  corpus  instituted  by  the 
Carroll,  on  behalf  ot  John  F.  Ban 
alleged  to  be  unlawfully  restrain 
liberty.  The  return  to  the  writ  c 
nothing  more  than  the  commltmi 
whidti  the  prisoner  Is  held,  wbi* 
certain  proceedings  on  attachment 
leged  contempt  of  court  These  nee 
that  Burris  obtained  from  th0  a< 
trlx  oC  an  estate  hi  progress  ot  i 
In  the  sup^or  court  the  sum  ol 
false  pretenses;  that  he  was  order 
court  to  restore  the  money,  and. 
do  BO,  was  committed  to  the  custo 
sheriff,  to  be  confined  in  Jail  until  ] 
the  order.  The  authority  of  the 
make  such  an  order  is  rested  npoi 
gestltm  that  Burris  was  attomej 
administratrix,  and  obtained  the  m 
her  by  abuse  ot  his  privil^es  as  an 
court  It  may  be  that  a  court  has  i 
to  make  swii  an  order,  and  c 
against  an  attorney  by  process  of 
but  there  is  nothing  in  t^e  return 
that  Burris  was  an  attwney  for  ti 
iatratrlx  at  the  time  be  obtained  t 
in  question,  and  therefore  the  orde 
to  be  void.  Lean  has  been  asked. 
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hfwHng  and  gobmlaaton  the  case,  to  amend 
the  retain  by  ibowliiff  tli&t  tha  complaint 
In  Ibe  coatompt  i»oceedlng  alleged  Quit  Bur- 
ria  wu  attorney  for  ttie  adminlsttatrlx. 
Bnt;  eren  it  It  wore  propw  to  allow  ndi 
amendment  at  tUa  time^  It  would  not  core 
the  defect,  for  the  Jodsmait  of  the  court- 
copied  In  the  oommltment— nowhere  finds 
that  Bonis  was  waxSk  attom^.  It  speaks  of 
him  mee^  as  one  Jc4m  F.  Bnrrls,  L  &  as 
an  oitlre  atraoger  to  the  probate  proceed- 
ings, and  as  much  beyond  the  Jtuladlcttoa 
of  the  superior  court  hi  attachment  for  con- 
tempt as  ai)7  other  stranger.  In  contempt 
cases  the  facta  neceesaiy  to  confer  jorisdlc* 
tloa  should  not  only  be  alleged,  bat  found, 
and  hen  they  are  not  found  In  any  torm, 
spedflc  or  genoaL  Tbe  pri8(»er  Is  dls- 
cbarBotl* 


OVERAIX  T.  TUXiAKBS  COUNTY.  (No. 

iau6.) 

(SaprMDs  Omrt  of  Galifornla.  Oet  18,  1886.) 
Bhibitp  —  MiLuos  —  TJsvaacmmwuL  "Raaam  w 

KflCAPKD  PBUomUft-fiSTBlUL  ABBsm  At  Sus 

TlHB. 

1.  Act  March  B,  1S70.  (SL  1860-70,  p. 
IfiO,)  ft  9,  relating  to  sheriff's  fees,  provides 
that  the  sheriff  U  entitled  to  receive,  "for 
ervfirr  mile  necessarily  tmrded  In  going  odIt, 
in  ttzeoothig  any  warrant  of  arrest,  *  •  ■ 
or  for  mileege  (n  any  criminal  case  or  proceed- 
ing; *  •  *  thirty  cents."  St.  1887,  p.  207, 
I  SoX  prorldes  that  the  fees  provided  In  the 
act  shall  be  in  full  cMupensatlon,  "provided 
farther,  that  the  board  of  Bupervia(»a  shall  al- 
low to  the  sheriff  his  necessary  expenses  for 
•imatiur  criminals  or  tranaactlng  criminal 
bnsinefis  without  the  bonndoriea  of  his  conn- 
Xj"  Edd,  that  the  sheriff  was  not  entitled  to 
mileage  while  unsnccessfnily  huotlng  for  es- 
caped prisoners  for  whose  arrest  he  had  war- 
raata.  Brooriiton  t.  Ooanty  of  Santa  Bar- 
bara, 3  Pac  Rep.  877,  66  Cal.  267.  followed. 

2.  Where  a  sheriff  arrests  two  or  more  per- 
BCHU  at  the  same  time  he  la  not  entitled  to  one 
mllMige  St  sodi  statutory  rsts  for  each  person 
anestsd. 

Department  1.  Appeal  from  Bn[>erlor  court, 
Tolare  county;  Wheaton  A.  Gray,  Judge. 

Action  by  D,  G.  Overall  agalcst  Tulare 
county  to  recover  for  certain  fees  claimed 
to  be  doe  him  as  sh«lff  of  such  county. 
From  a  Judgment  for  plaintiff,  and  from 
an  ordw  denying  its  motion  for  a  new  trial, 
defendant  appeals.  ReverBed. 

Bradley  A  Farasworth,  for  appellant.  Cbas. 
a.  lAmberson  and  W.  W.  Mlddleooff.  for 
reapuident 

FEB  CURIAM.  The  plaintiff  was  sheriff 
of  Tulare  county  from  January  7,  1888,  until 
Janaary  &.  1801.  Z>urlng  that  time  no  salary 
was  attadied  to  his  office,  but  he  waa  en- 
tttled  to  diarge  and  receive  for  official  serr- 
Icea  such  fees  as  were  allowed  by  law.  On 
November  29, 1890,  he  presented  to  the  board 
of  sapervisors  for  allowance  a  claim  against 
the  eoonty  for  f770.40.  Of  this  claim  $281.70 
was  for  "mUes  tcav^ed  hunting  for"  one 


McFarlane,  and  9485.80  for  "mfles  trav«led  In 
hunttaiff  for"  <»ie  UcElnn^,  both  ot  whom 
had  been  charged  With  the  commtaslim  of 
crime.  On  January  12,  1881,  the  board 
allowed  and  ordered  paid  $201  on  this 
<daim.  On  January  SO,  ISOl,  plaintiff  pre- 
sented to  the  board  of  supervisors  for  allow- 
ance another  claim  agelnst  the  cotmty  for 
$690.50.  This  claim  was  for  services  In  trav- 
eifng  to  places  away  from  the  ocanty  aeat, 
and  aireatlng  and  bidngtng  before  Justices  of 
the  peace  a  large  number  of  alleged  criminal 
(Haiders.  On  March  S,  1881,  the  board  al- 
lowed and  ordered  paid  $461JK>  on  this  claim. 
Plaintiff  was  not  satisfied  with  the  amounts 
so  allowed,  and  recused  to  aompt  the  same, 
and  thererapcm  he  ctmimeneed  ttila  action  to 
reoover  the  full  amount  of  hla  two  idalms, 
setting  out  a  sepantta  causa  of  aetion  npim 
each  claim.  Attadied  to  the  eon^didnt  are 
copies  of  the  dalms  presented  to  the  board, 
didy  Itemised,  and  ma^d  respeetlTdy 
htbit  A"  and  "BxhlUt  B."  The  gist  of  the 
first  cause  of  action  is  stated  In  the  com- 
plaint OS  foUows:  "That  between  the  26th 
day  <mC  November,  1888,  and  the  lat  day  of 
February,  1890,  the  plaintiff,  as  such  shwlff, 
necessarily  traveled  2,668  mUes  within  said 
state  tn  executing  warrants  In  criminal  CMes; 
and  that  thereby  said  defendant  became,  and 
still  is.  Justly  Indebted  to  ^alnttff  In  tiie  sum 
of  $770.40,  no  part  of  whl<dt  has  been  paid." 
And  the  gist  of  the  second  cause  of  action  Is 
thus  Mated:  'TEbat  between  the  10th  iLaj  of 
November,  1880,  uid  the  6th  day  <tf  January, 
1881,  defendant  became,  and  BtlU  Is,  Justly 
Indebted  to  plaintiff  fin-  services  performed 
as  such  fiholff,  for  mileage  necessarily  trav- 
eled, and  for  serving  mibpoecos  and  warrants 
in  ciimdnal  csaes  to  the  amoant  of  $689.60, 
no  part  of  which  has  bem  paid."  The  answer 
denied  all  the  material  averments  of  the  com- 
plaint, and  upon  the  lasaes  ttms  raised  the 
case  was  tried  by  the  oonrt  without  a  jury. 
The  court  found  that  the  plaintiff  was  en- 
titled to  recovor  the  f&ll  amount  dalmed,  leas 
the  sum  of  $27.60,  which  had  been  twice 
charged  In  "Sxhiblt  B."  Judgment  was  ac- 
cordingly entered  hi  fhvor  of  the  plaintiff 
for  the  sum  of  $1,432.80  and  coets  of  nitt 
From  this  Judgment,  and  an  order  denying 
Its  motion  for  a  new  tztel,  the  d^ndant  ap- 
peals. 

The  hiw  fixing  the  traveling  fees  of  the 
sheriff  of  Tulare  county  during  the  time 
plaintiff  held  that  office,  is  found  In  section 
9  of  the  act  of  March  5.  1870,  (St  1868-70, 
p.  159,  and  see  St.  1877-78,  p.  559.)  The  pro- 
vision is  as  follows:  "For  every  mile  neces- 
sarily traveled  in  going  only.  In  ececutlng 
any  warrant  of  arrest,  subpoena,  or  venire, 
bringing  up  a  prboner  on  liabeas  corpus, 
taking  prisoners  before  a  magistrate  or  to 
prison,  or  for  mileage  In  any  criminal  case 
or  proceeding;  provided,  that  In  serving  a 
subpoena  or  venire,  when  two  or  more  Ju- 
rors or  witnesses  live  in  the  same  direc- 
tion, but  one  mileage  shall  be  charged,  thirty 
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cent!.**  And  the  county  goyernment  act  pro- 
tUm:  "Hie  salaries  and  fees  prorided  In 
thla  act  Shan  be  In  fall  compensation  for  all 
hhiIom  of  eT€ry  Und  and  description  resi- 
dered  Sie  cdBcers  tiiereln  named,  *  *  * 
proTlded  farther,  lhat  the  tMord  of  nver- 
TlKors  flhaU  allow  to  the  sherifT  his  necee- 
■axT  expenses  for  parsnlng  criminals  or  trana- 
mettag  any  criminal  ImtlneBa  wfthout  the 
boundaries  of  bla  eoantj."  St  1887,  p.  207, 
1 211.  In  support  of  the  flrat  cause  of  action 
it  was  shown  that  HcFarlane  and  McKlnney 
were  In  the  county  Jail,  and  escaped  there- 
from during  the  night  of  NovembM*  26  26, 
188ft.  On  the  momlnff  of  the  27fli  ^ntlff 
staited  out  buntins  for  tliem,  baring  war- 
rants (or  their  arrest,  and  continued  such 
hunting  until  December  14th.  While  so  en- 
gaged be  traveled  940  miles,  most  of  which 
trarellng  was  outside  of  his  county.  After 
December  14tb  plaintiff  discontinued  his 
Euntlng  until  January  9,  1890,  when  he  start- 
ed out  again  In  quest  of  HcKlnn^,  and  ar- 
rested him  In  BawUns,  Wyo.  In  going  and 
returning  on  this  last  trip  be  travtied  670 
miles  within  this  state.  Subsequently,  in 
December,  1890,  plaintiff  started  out  again 
after  McFarlane,  and  found  and  arrested  him 
in  the  town  of  San  Marclal  in  New  Mexico. 
For  this  last  service  he  afterwards  presented 
another  claim  apralnst  the  county,  and  It  was 
allowed  and  pnld  in  full.  The  049  miles  and 
670  miles  traveled  as  before  stated,  the  first 
number,  however,  belni;  duplicated,  because 
the  bunting  was  for  two  alleged  crlmlnftls 
St  the  same  time,  constitute  the  plaintiff's 
claim  as  set  forth  In  his  "Bxblbtt  A;"  and 
the  only  question  Is,  was  be  entitled  to  a 
larger  allowance  on  It  than  was  made  by  the 
beard  of  supervisors?  Plaintiff  testified: 
"During  the  time  I  did  this  traveling,  hunt- 
ing for  McKinney  from  and  including  No- 
vember 27,  18S9,  to  December  14,  18S9,  I  did 
not  arrest  McB^inney  or  have  him  in  my  cus- 
tody. These  places  where  I  traveled  in  hunt- 
ing were  several  buuadred  miles  from  where 
I  finally  arrested  McKinney.  Between  the 
14tb  day  of  Decembo-,  1889,  and  January  0, 
1800,  I  did  not  do  any  traveling  In  hunting 
toe  McKinney.  It  was  nearly  a  month  after 
I  did  this  traveling  in  himtlng  tor  McKinney 
before  I  arrested  him;  nearly  a  month  be- 
fore I  started  tfut  again  to  hunt  him.  •  •  • 
1  arrested  McFarlane  some  time  In  Decem- 
ber. 1800.  I  arrested  bim  several  hundred 
miles  from  the  place  where  I  did  the  hunting 
for  him  as  set  ftnrth  in  my  complaint  Id  'Ex- 
hibit A.'  •  •  •  I  arrested  both  McFarlane 
and  McKinney  In  opposite  directions  from 
the  places  where  I  traveled  In  hunting  for 
them  as  set  ftnrth  In  my  claim  marked  'Ex- 
hibit A;'  not  exactly  opposite,  but  in  a  dif- 
fract direction.  The  arrest  of  McFarlane 
by  me  was  made  nearly  a  year  after  the 
time  I  traveled  hunting  for  him,  as  set  out 
in  my  daim  marked  'Exhibit  A.'  "  It  will  be 
observed  that  the  plaintiff  was  allowed  by 
tbe  luperTiaws  aU  that  he  was  entitled  to 


dalm  under  tbe  statnto  tor  the  1 
traveled  In  making  the  arrest  of  U 
and  also  all  that  he  dalmed  for  m 
arrest  of  McFaxiane,  and  that  only 
for  the  miles  traveled  which  did  i 
in  any  arrest  was  disallowed.  In 
ton  V.  County  of  Santa  Barbara,  65 
8  Faa  Rep.  877,  tbe  sbtflff  of  tlu 
sought  to  recover,  under  sectlokt 
statute  of  1869-70,  above  quoted, 
sum  of  money  as  "mileage**  for  tza 
serve  a  warrant  of  arrest  tm  one 
with  fekmy;  and  it  vras  held  that 
ute  did  not  allow  mileage  for  tra 
different   directions  In  looking 
chained  with  a  crime  who  la  not 
That  ease  we  consider  directly  In  i 
decMve  of  the  first  cause  of  actio 
It  Is  true  that  McVarlane  and  1 
were  subsequently  found  and  arrc 
that  fact,  under  the  drcnmstance 
does  not  materially  distinguish 
from  that  It  foDows  that  the  plal 
not  entitled  to  recover  tor  the  mliec 
in  his  unsuccessful  hunt,  though  pc 
might  have  il^fly  claimed  psy  for 
sary  expenses.  That  question,  bow< 
not  Arise  her^  as  no  such  daim 
sented  for  allowance. 

In  support  of  the  second  canse 
it  was  shown  tiiat  between  Nove 
1889,  and  January  6,  1890,  a  Aepu 
plaintiff  went  several  times  to  Go 
Tulare,  and  arrested  at  the  formes 
and  at  the  latter  40  different  p«s< 
oit-este  were  all  made  without  any 
and  it  was  admitted  **that  the  plali 
to  Goshen  without  any  knowledg 
crime  having  been  committed  bj 
the  defendants  in  any  of  the  said  c 
that  while  at  Ooshen  he  arrested 
said  defendants,  and  took  each  ot 
fendants  to  Vlsalla,  where  he  n 
complaint  before  the  Justice  ajga] 
of  said  defendants,  upon  which  a 
was  issued  In  each  of  said  case 
warrant  was  tb«renpon  at  aaU 
served  by  plaintiff  iqon  each  of 
fendants."  And  there  was  a  Uke  1 
as  to  the  arrests  made  at  Tulare, 
further  admitted  that  each  of  the  d< 
named  in  the  admissions  was  cbai 
a  misdemeanor.  The  deputy  testlflo 
of  these  parties  were  arrested  for  ^ 
some  for  malicious  mischief,  and 
there  were  two  or  three  for  dlsttn 
peace.  *  *  *  At  the  time  I  am 
of  the  defendants  at  Goshen  I  did 
any  knowledge  or  notice  that  any  | 
defendant  had  committed  any  offen 
I  started  from  Vlsalla.  In  each  a 
these  cases  the  crime  was  comr 
Ooshen,  afta-  I  arrived  there,  and 
In  my  presence  while  there.  I  also  1 
each  and  all  the  defendants  whom  1 
at  Tulare  were  arrested  by  me  few 
ctHumltted  in  my  preoence  at  Tnlar 
no  notice  or  knowledge  of  any  oC 
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fmdantB  committing  a  crime  before  I  start- 
ed to  Talare."  The  dtttance  from  Ylsalla  to 
GoaliCT  was  tight  miles,  and  to  Tulare 
twdve  mllea.  In  making  np  bis  dalm,  as 
■howD  hy  "^xblblt  B,"  plaintiff  charged,  and 
BOW  Inslats  tiiat  be  Is  entitled  to  recovw, 
mneage  at  the  rate  of  80  cents  per  mile 
trwn  Visalla  to  the  place  of  arreet,  tot  each 
of  tbe  IS  and  ^  pa«onB  arrested;  and 
whether  he  was  entitled  to  such  mileage 
or  not  Is  tbe  only  question  whlcb  need  be 
omsldered,  the  allowance  made  by  the  board 
of  snperrlsors  being  sufficient  to  cover  all 
the  t>alance  of  bis  claim.  As  before  stated, 
the  plaintiff  was  entitled  to  such  fees  only 
iLS  were  allowed  by  law.  No  statnte  or  rule 
of  law  Is  dted  authorizing  such  a  charge  as 
ttiat  in  question,  and  we  know  of  none.  It 
seems  dear,  Aerefore,  tbat  this  dalm  for 
mileage  was  properly  disallowed  by  the  su- 
pervisors, and  Improperly  allowed  by  tbe 
court  below.  It  follows  that  the  Judgment 
and  order  must  be  reversed,  and  the  cause 
remanded.  So  ordered. 


In  re  PmaBED'S  ESTATB.  (Ma  Ifi^lSS.) 
(Supreme  Gonrt  of  California.  Oet  18,  18^> 

PUBLIO  APMIIIIBTRITOK — BJOHT  TO  LSTTBXS. 

A  public  admlDUtrator  does  not,  hy  fil- 
ing Ids  petition  for  admlDlstratlon  on  an  es- 
tate befm  the  ending  of  his  term  of  office,  be- 
oome  entitled  to  adrnlnirter  thetem  as  against 
the  incumbent  of  the  office  at  tbe  time  cx  the 
gnnt  of  administration. 

Oommtaaloners'  decision.  Department  2. 
Appeal  from  superior  eoort,  Stanislaus  coun- 
ty; William  O.  Minor,  Judjie. 

In  the  matter  of  tbe  estate  of  W.  a  Pin- 
^ree,  deceased.  Frcwn  an  order  refusing  let- 
ters of  adminlstintlMi  to  J.  Phdps,  and 
granting  them  to  J.  D.  BeaU^,  the  taaaiu 
Appeals.  Affirmed. 

Ia  J,  MafldTix,  for  appcillaiit  BMtln  ft 
drUBn,  tot  nqxHident 

BBILGHBB,0.  On  the  30tb  day  of  De> 
conber,  W.  a  Ptngrea  died  Intestate 
In  tb»  county  of  Stanislaus,  In  this  stata 
He  was  a  resident  of  the  county  at  the  time 
of  his  death,  and  left  an  estate  therein,  con- 
sisting of  real  and  posonal  property,  of  the 
Talufr  ct  mwe  tljan  $16,000.  He  had  no  rebu 
tlTca  cr  heirs  at  law  residing  tu  this  state. 
On  December  31st,  the  next  day  after  the 
death  of  Plngree,  J.  Phelps,  then  tbe  public 
admlnlstratDr  of  tbe  county,  filed  In  the  su- 
perior eoort  thereof  bis  petltlMi  in  proper 
fonn.  asking  tbat  letters  of  admlnstmtlon 
on  the  estate  of  the  deceased  be  Issued  to 
liSm.  On  January  2,  1893.  J.  D.  Bentley  be- 
eame  tbe  public  administrator  ot  the  county, 
and  on  the  next  day  (January  3d)  be,  as 
such  <Aosr,  filed  In  the  sopalor  court  bis 
petltl(m  In  proper  form,  asking  tiiat  letttfs 
of  admiulstratloa  on  tbe  estate  of  tbe  said 
deceased  be  Issued  to  him.   Due  notices  of 


tbe  petitions  were  glreu,  and  th^  were  both 
set  for  hearing  at  the  same  time,  on  Janu- 
ary 14,  1893.  At  tbe  time  set  for  the  hear- 
ing, Ph^ps  was  swMm  as  a  witness,  and 
among  other  tilings  testified:  "I  filed  my  pe- 
tition for  letters  of  administration  on  the 
81st  day  ot  December,  1802,  befwe  I  bad  ever 
seen  tbe  deceased,  before  his  burial,  and  be- 
fore I  bad  held  tbe  biquest  on  his  r«nains. 
I  bad  not  at  tbat  time  erer  seen  any  of  bis 
property  or  taken  Aarga  of  it.  I  bad  made 
no  seardi  his  will,  except  to  talk  with 
some  one  at  Knight's  Foxy  tbrougb  the  tde- 
phoi^  I  did  not  then  know  anything  about 
his  proper^.  I  have  not  takot  diarge  of 
the  property  under  an  order  of  court,  and 
have  not  had  ctaazge  of  It  staice  tbe  spedal 
letters  administration  were  Issued  to  J.  D. 
Boifley.  I  wrote  to  Hr.  Means  to  take 
duurge  of  Ibe  laroperty,  bat  I  dtrnt  know 
whether  he  did  or  not.  I  bare  never  been 
in  charge  of  it  personally.  I  bsTe  not  been 
puWlc  administrator  since  the  8d  day  of 
January,  188S,  and  am  not  now."  Other 
witnesses  were  also  sworn  and  examined  ta 
bdialf  of  both  petltlonen,  and  at  tbe  con- 
duslom  of  the  erldmce  llie  court  made  an  <mv 
Aer  denying  the  petitlni  of  Phdpi,  and 
granting  tbat  of  Bafl^. ,  From  this  order 
nidps  appeals,  and  his  contention  Is  fliat  In- 
asmuch  as  Plngree  died,  and  he  filed  his  pe- 
tition, during  bis  term  of  office,  he  became 
Interested  In  tbm  estate  to  the  extoit  of  bis 
commissions,  and  was  therefore  entitled  to 
administer  upon  It  and  recorer  the  oom mis- 
sions, notwithstanding  his  term  of  office  ex- 
pired befWe  hAi  petition  was  heard;  and, 
in  support  of  this  position.  Sogers  v.  Hoba<> 
lein,  11  OaL  ISO,  and  In  re  AreUne's  Estate, 
68  OaL  260,  are  dted.  The  Code  names  10 
dasses  of  persona  who  may  be  appointed  to 
administer  on  estates,  and  among  them  are 
public  administrators.  Section  1366,  Code 
OlTil  Proc.  It  provides  that  petitions  for 
letters  of  administration  must  be  In  writing, 
eta,  (sectlcm  1371,)  and  that  any  p^wm  in- 
terested may  contest  the  petition,  and  may 
assert  his  own  rights  to  the  administration, 
and  pray  tliat  letters  be  issued  to  himself. 
(sectl<m  1374;)  and  also  that  on  tbe  bear- 
ing the  court  must  hear  the  allegations  and 
proofs  of  tbe  parties,  and  order  the  Issuing 
of  letters  of  administration  to  the  party  best 
entitled  tbweto.  (seotlon  1376.)  A  public  ad- 
ministrate, like  any  other  person,  can  ad- 
minister on  an  estate  <mly  when  there  has 
been  made  to  him  a  special  Judicial  grant 
at  admlnlstratiCKi  ttmeon.  He  does  not,  by 
Ttrtue  ot  bis  office,  acquire  Ibe  right  to  ad- 
minister upon  any  particular  estate.  Bedc- 
ett  T.  Selover,  7  Cal.  216;  In  re  Hamilton's 
Estate,  34  CaL  464.  The  cases  dted  by  ap- 
pellant are  only  to  the  efteet  that  where  let- 
ters of  administration  have  been  granted  to 
a  public  administrator  he  may  nmtlnne  bis 
administration  of  the  estate  after  the  ex- 
piration of  his  term  of  office,  and  until  his 
authority  Is  set  aside  or  revoked  by  anotbo- 
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appolntmmt  Those  onaee  are  not  in  p<Ant 
hwe.  The  appeUant  did  not,  by  virtue  of 
blB  office  or  by  filing  his  petltlm,  acquire 
any  interest  In  the  estate  of  Plngree,  or  In 
the  commissions  to  be  earned  by  adminis- 
tering npcm  It;  and  when  his  term  of  office 
expired  he  ceased  to  be  one  of  the  pe'sons 
specially  named  to  whom  letters  might  be 
granted.  It  was  his  stains  at  the  time  of 
the  grant  of  administration,  and  not  at  the 
time  of  filing  hla  petition,  that  determined 
his  competency.  The  court  did  not,  therefore, 
«rr  In  ordering  that  letters  of  admlnlsti-atlon 
on  the  estate  be  Issued  to  Bentl^  as  "tlie 
party  best  entitled  thereto."  The  order  ap- 
pealed from  should  be  affirmed. 

We  ctmoor:    TDMPLB,  a;  8EARLS.  a 

PBR  OURLUf.  For  the  reasons  glTen  In 
the  fraiegolng  opInlMi  the  wdw  appealed 
from  Is  affirmed.  •  • 


PEOPLE  T.  VOLCANO   CANTON  TOLL- 

BOAD  CO.  (No.  18.11&) 
(Supreme  Court  of  Oaltfornla.  Oct.  IS,  18BS.} 

<)rO  WaKRANTO  —  RXSTBAIHINO   COLLBOnOlT  (W 

TuBNFisi  Tolls— Pleadiho—Etidbkcb. 

1.  In  an  action  in  the  nature  of  a  0,110 
muranto.  brought  by  the  attorn^  seneral,  to 
luTe  a  cortaln  road  dedared  a  bi^way,  and  to 
eojoiu  defendant  from  ci^lecting  tolls  thereon, 
defcDdaDfa  claim  and  exercise  of  the  fran- 
chise being  admitted,  the  burden  is  on  defend- 
ant to  show  1^  what  warrant  or  authority  bu<A 
claim  is  made. 

2.  An  averment  In  the  complaint  in  inch 
action,  that  "for  more  than  six  months  last 
fwst  defendant  has  had  no  francliise  or  right 
to  demnnd  or  take  toll,"  is  not  an  admission  of 
the  existrace  of  such  franchise  or  right  pre- 
vlOQB  to  that  period. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  coiu't,  Placer  county; 
W.  H.  Grant,  Judg& 

Information  In  the  nature  of  a  quo  war- 
ranto against  the  Volcano  Canyon  ToU-Road 
Company.  From  an  wder  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

dituB  Barber  and  John  M.  Fnlw^ler,  tat 
appellant  F.  P.  Tuttle  and  A.  K.  Robinson, 
for  tbePet^ilfc 

TBMPLB,  0.  This  action  was  brought  to 
taave  a  certsln  road  In  Placer  connty  declared 
a  public  hl^way,  and  to  enjoin  defendant 
trom  coUectlDg  taUa  thereon.  Plalntlfr  bad 
Judgment,  and  defendant  anieals  from  an  or- 
4ee  dokylng  a  new  triaL  It  is  avMred  In 
tbe  coiiq>lalnt  that  d^ndant  claims  and  is 
axsrclsing  the  franddse  of  c^lecting  tolls 
for  the  privilege  of  trardlng  upon  and  pass- 
ing over  the  road,  and  Is  maintaining  toll- 
«ates.  thoeby  olMrtmetlng  the  road,  and  pre- 
venttng  Its  use  and  mjoyment  by  the  pub- 
except  apm  condition  of  paying  toll  to 
tbe  defendant;  fnrther,  "that,  t<x  more  than 
six  months  last  past  defendant  has  had  no 
francUse  or  right  to  demand  or  take  toll  from 


passengars  or  trar^ers  upon  sale 
the  privilege  of  passing  orer  or 
same  with  their  animals,  or  at  all 
tabllsh  or  maintain  any  tollgate  or 
or  obstruction  thereon,"  etc  The  ( 
mlta,  by  not  denying,  that  the 
claims  and  Is  exercising  the  dlsp 
chlse,  but  denies  that  it  Is  doing  1 
right,  and  avers  that  the  board 
visors  of  tbe  connty  granted  de 
franchise  to  collect  tolls  upon  the  n 
has  not  expired. 

This  being  an  Infwmatlon  In  tbe 
a  quo  warranto  t}rought  by  the 
genwal,  and  the  fact  tbat  the 
claimed  and  was  exercising  the 
franchise  being  admitted,  the  bard 
the  defradant  U>  show  by  wliat  v 
authority  It  claimed  and  exendaed 
chlse.  There  was  do  attempt  to 
warruit  or  authwlty  wbateTer. 
ment  therefm-e,  was  prop^. 

Tbe  statement  shows  that  but  01 
was  sworn,  and  that  was  <ne  Bni 
testified  for  the  d^endant  He  tea 
the  road  bel<»iged  to  bis  wif^  who 
l^tee  under  the  wUl  of  witness 
and  since  they  had  owned  It  they 
a  bridge,  and  repaired  the  road, 
bad  always  been  charged  for  Ixa^ 
road.  He  also  said  they  hsd  nerc 
to  be  lnc(Mi»orated,  and  that  the  n 
as  defaidant  was  simply  the  nai 
road,  and  was  convuilent  for  thai 
Tet  we  are  referred  In  tbe  brief  of 
to  a  case  In  wfaldi  ttils  same  nax 
as  a  plalnllfl  In  a  case  to  oompA 
of  enpwtams  to  fix  the  rate  of  to 
case  was  appealed  to  this  court 
Canyon  Road  Oo.  v.  Board  ot  Baptt 
Oo..880al.634.26Pac.BephSia  U 
It  was  said  that  the  board,  on  that  ai 
coidd  not  Inquire  whethw  Ihe  pla 
legally  Incorporated,  or  owned  the 
seems  a  very  startling  proposltlo 
person  taking  a  name,  appsrently  c 
rato  body,  and  in  his  complaint  ai 
to  be  such,  can  take  possession  01 
hlj^way  which  was  laid  out  and  bu 
being  controlled,  by  this  T«y  b< 
compti  that  body  to  fix  rates  of  to 
low  the  aptdlcant  to  appropriate 
way,  without  the  right  to  questloi 
porate  character,  although  no  sod 
ed  body  ever  existed,  or  claimed 
save  in  the  petitlui  to  have  the  n 
Weaverrllle  &  M.  W.  B.  Co. 
Sup'rs  of  Trinity  Co..  84  GaL  flS, 
upon  as  antborl^  for  tiUs  pmpimt 
in  that  case  It  was  proven  and  fmmi 
plaintiff  was  an  acting  cwporatlo 
waa  simply  that  In  that  proce 
was  Buffldent  and  conclusive.  In 
there  are  no  persms  acting  nnder  1 
There  are  no  directors  or  niHom 
acts  In  cwporate  form. 

As  to  the  otho-  proposition,  It 
held  In  numerous  esses  that  the  boi 
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rach  atfi/SUatiom  to  madc^  may  and  ■bonkl 
Inqnlre  as  to  the  rl^t  of  ttw  applicant  to 
«  francblM;  and  It  liaa  beoi  hdd  tiut;  be- 
cause the  board  on  mich  an  application  has 
determined  lUs  ri^t,  an  IndlTldnal  wbo  la 
using  tbe  road  cannot  question  It,  Turnpike 
Road  Co.  T.  CampbeU,  44  OaL  80.  In  Blood 
T.  Woods,  05  OaL  78. 30  Pac.  Bep.  120,  It  was 
said  that  all  toll  roads  are  public  roads,  and 
to  KHne  extent  nnder  Uie  control  of  the 
board  of  siqioTlBors,  and  that  the  roads  up- 
on which  they  may  be  required  to  fix  rates 
of  toll  are  those  laid  out  and  trallt  as  toll 
roods  nnder  the  prorlidons  of  the  Code.  This 
is  not  a  proceeding  tar  flzlnc  rates,  but  an 
inquiry  on  behalf  of  the  state  as  to  Uie  au- 
thority of  the  defendant  If  there  be  ime^  to 
collect  tolls.  No  such  rl^t  baa  beoi  shown. 
It  8e«ns  to  be  claimed  that.  In  the  allega^ 
tlon  quoted  from  tba  comidalnt.  It  Is  ad- 
mitted that  Evlor  to  six  numths  Immedlatdy 
lurecedbig  the  action  the  defendant  bad  a 
franchise:  But  this  is  not  so.  It  Is  a  very 
cautious  statement,  but  Is  entli^  coiulstent 
with  the  proposition  that  d^endant  never  had 
A  franchise  at  any  time.  The  pleader  might 
have  contented  himself  with  merdy  statins 
the  fact  that  the  defendant  was  claiming  and 
exercising  a  firanchise,  and  aTerred  tiiat  It 
was  without  right,  or  he  ml^t  hare  averred 
the  exlstmoe  of  a  franchise  at  some  time; 
and  shown  that  It  had  terminated,  or  been 
forfeited.  In  the  last  case  the  facts  showing 
that  It  had  ended  or  had  beea  finrfdted 
should  tuLTc  been  stated.   The  oomidalnt 
here,  thoo^  containing  some  unnecessary 
stfttemoits,  Is  finite  sufficient  for  a  complaint 
of  the  flrst  character,  bat  Is  Insufficient  for  a 
complaint  In  the  other  class  of  cases.  The 
corporate  character  of  the  defendant  Is  ad- 
fuitted  In  the  pleadings;  still  the  eridence 
shows,  b^nd  doubt,  that  there  Is  no  de- 
fendant It  la  nomlnls  umbra,  merely.  I  ad- 
vise that  the  order  be  affirmed. 

We  concur:  SBABLS,  a;  YANGLIEF.  G. 

PER  GITRIAM.  For  the  reasons  given  In 
the  fwegofng  (pinion,  flie  <H4er  appealed 
from  Is  affirmed. 


WARNER  T.  WARNER  et  aL  (So.  10,080.) 
[Supreme  Ooort  of  Oallfomla.   Oct  10,  1888.) 

Teangino  Placb  or  Trial— Action  tor  Divorcb. 

1.  Ciril  Code.  S  128,  as  amended  by  Act 
Uarcfa  10,  1801,  providinK  that  a  divorce  muat 
lot  be  granted  unless  plaintiff  has  been  a  retii- 
lent  of  the  conntT  '  ui  which  the  action  is 
>roiif;ht  three  mcmtbs  next  preceding  the  com- 
xiencemeut  of  the  action."  does  not  prevent  a 
:luuige  of  the  place  of  trial  of  an  action  fur 
iivorce  to  the  county  In  wUdi  defuidant  re- 
lides,  since  Code  dvil  Proc  |  306,  provides 
hat  "in  all  oth»  cases  (excepting  acnoiu  re- 
ating  to  real  ppoperty,  for  the  recovM-y  of  pen- 
iltiea,  and  those  against  municipal  corpora- 
ions  and  public  officers,  etc.)  the  action  must 
»e  tried  In  the  county  in  which  the  defendants. 


or  some  of  theai,  reside  at  the  oonuBCncemcBt 

of  the  action."    De  Haven.  J.,  dissenting. 

2.  Code  CivU  Proc  |  806,  wovides  that  If 
the  county  in  which  the  action  is  commenced  is 
not  the  pnqier  county  for  the  trial  thereof  the 
action  may,  notwithstanding,  be  tried  therein, 
nnlesi  defendant  demands  in  writing  that 
trial  be  had  la  the  proper  eoonly.  Had,  that 
where  the  bill  of  exceptions  recites  that  a  "no- 
tloe  in  due  form"  of  the  motion  bv  d^endant 
toe  a  change  In  the  place  of  trial  was  filed, 
and  no  objection  was  raised  to  the  absence  of 
a  demand  In  writing,  it  will  be  presumed  on 
appeal  that  the  notice  included  a  proper  de- 
mand. Beatty,  O.  J.,  dissenting. 

In  bank.  Appeal  from  superior  court.  San 
Bernardino  county;  John  L.  Oampbtil,  Judge 

Action  by  Warner  against  Warner  and  an- 
other. From  an  order  changing  the  place 
of  trial,  plalntur  appeals.  Affirmed. 

Rolfe  &  Freeman,  for  appellant  Wdls. 
Monroe  &  Lee,  for  respondents. 

PATERSON,  J.  This  is  an  action  for  a 
divorce  and  a  division  of  the  community 
property.  It  is  alleged  that  P.  R.  Warner, 
who  Is  Joined  as  a  defendant  with  the  hus- 
band of  the  plaintiff,  received  from  the  hus- 
band a  fraudulent  conveyance  of  cortoln 
real  property,  situated  in  San  Bernardino 
county,  with  the  Intent  to  defraud  the  plain- 
tiff of  her  community  Interest  therein.  The 
prayer  Is  for  a  divorce,  a  cancellation  of 
tbfi  conveyance,  and  a  division  of  the  prop- 
erty fraudiilently  conveyed.  The  action  was 
brought  In  tiie  county  of  San  Bernardino, 
the  complaint  alleging  that  the  plaintiff  had 
resided  in  the  state  for  more  than  one  year, 
and  in  the  county  of  San  Bernardino  for 
more  than  three  months,  next  preceding  the 
commencement  of  the  action.  The  court, 
on  motion  of  the  defendants,  changed  the 
place  of  trial  from  San  Bernardino  to  Los 
Angeles  county,  upon  the  sole  ground  that 
the  defendants  were  residents  of  the  latter 
county.  Appellant  ccmteuds  that  under  sec- 
tion 128  of  the  Civil  Code  an  action  for  di- 
vorce must  be  brought  In  the  county  of 
the  plaintiff's  residence,  and  cannot  be  re- 
moved therefrom  except  on  account  of  the 
convenience  of  witnesses,  or  where  It  Is 
made  to  appear  that  an  Impartial  trial  can- 
not be  had,  or  that  the  Judge  of  the  county 
Is  disqtuillfled  from  acting.  The  section  re- 
ferred to,  as  originally  Incorporated  Into  the 
Codes,  provided  that  "a  divorce  must  not  be 
granted  unless  the  plaintiff  has  been  a  resi- 
dent of  the  state  for  six  months  next  pre- 
ceding the  commencement  of  the  action." 
As  amended  by  the  act  of  March  10.  1801, 
It  now  reads  ttint  "a  divorce  must  not  be 
granted  unless  the  plaintiff  has  been  a  resi- 
dent of  the  state  for  one  year,  and  of  the 
county  in  which  the  action  Is  brought  three 
months  next  preceding  the  commencement 
of  the  action."  It  Is  said  It  would  lead 
to  an  absurdity  to  hold  that  a  husband  could 
compel  his  wife  to  bring  an  action  In  a 
county  other  than  the  one  in  which  he 
llved,-4n  the  county  where  she  resides,— 
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and  aftwwards,  cm  Us  own  moticm.  hare 
the  casM  remored  to  the  coant7  of  bla  resi- 
dence; bnt  in  making  this  new  provldon 
ttie  l^Blature  was  lot^dns  oot  for  tlie  bt- 
twests  ot  the  pnMl(^  as  well  as  the  Inter* 
estB  <a  the  parties.  Prior  to  flw  passace 
<a  this  amendment  reproadi  had  hem 
bron^t  upon  lite  administration  of  oar  dl- 
Torce  laws* by  the  frequency  of  proceed- 
bigs  commenced  by  complainants  In  coun- 
ties where  neltiier  ot  the  partIA  reridad, 
the  purpose  being  generally  to  aroid  noto* 
riety  In  the  community  where  the  [Aalntlff 
rnu  known,  and  In  some  instances  to  ob- 
tain a  decree  by  cirilnslon,  or  to  res  i3ie 
deftedant,  oe  make  It  impossttde  or  Inoon- 
Toilent  tar  him  or  her  to  present  a  defoise. 
It  was  the  purpose  at  the  amendmokt  to 
ccffreet  this  abuse.  The  state  haa  an  later- 
est  In  the  result  of  aach  cases.  Tha  public 
wel&re  demands  that  the  lionds  of  matrl- 
mony  rihonld  not  be  Ua^tly  set  asld^  and 
there  is  less  probability  of  snccessful  collu- 
sion  or  unfair  advantage  where  the  parties 
have  both  resided  and  are  known,  than  there 
is  In  a  county  whne  nether  lias  resided, 
and  wliidi  the  plaintiff  may  select  for  the 
pnipose  sole^  oi  procuring  a  divorce.  It 
Is  true,  before  the  amendmoit,  a  defoid- 
ant  had  the  rli^t  to  have  the  cause  trans- 
ferred to  his  or  her  place  oi  residence  tar 
trial,  and  to  this  extent  the  defendant's 
rights  were  protected;  bnt  the  am«dment 
tends  to  discourage  the  practice  r^erred  to^ 
saves  the  defendant  in  a  great  many  In- 
stances from  the  necessity  and  erpense  of 
moving  for  a  change  of  the  place  ot  trial, 
and  renders  it  less  probable  that  the  parties 
win  allege  ox  admit  grounds  of  divorce 
which  their  friends  and  oelj^bors  know  to 
be  falsa  Thus  are  the  interests  of  not  tnily 
the  defendant  but  ot  the  public^  in  a  meas- 
ure  protected. 

Section  128  must  be  read  In  connection 
with  sections  395  and  397,  Code  Civil  Proc. 
The  former  Is  a  limitation  as  to  the  place 
for  the  commaicem»it  at  actions  of  divorce; 
ttie  latter  provide  fbr  ^e  place  of  trial 
Hie  absurdity  suggested  Is  no  greater  than 
that  whidi  may  arise  under  section  S,  art 
6,  of  the  constitution.  Hint  section  provides 
tiiat  "all  actions  for  the  recovery  the  pos- 
session ot,  quieting  titte  to,  or  tor  the  em- 
foreemenf  of  liens  upon,  real  estate,  shall  be 
otmimenced  In  the  county  In  which  "Oie  real 
estate,  or  any  part  thereof,  affected  by  such 
acti<m  or  actions  Is  situated."  The  plaintiff 
may  be  morally  certain  that  the  action 
would  have  to  be  tried  In  anotim  comity, 
either  because  ot  the  convoiience  of  the 
witnesses  or  disquallflcatlon  of  the  Judge, 
and  yet  the  action  must  be  commenced  in 
the  taaatj  idiere  the  real  estate  is  situ- 
ated. It  has  beai  hdd  here  that  there 
to  no  Inonslstency  between  this  section  and 
the  provlrtcms  of  the  Code  relating  to  the 
l^ace  oi  triaL  Hioncock  v.  Burton.  61  CaL 
TOl   We  do  not  look  to  the  Civil  Code  for 


(Cal 

metttods  of  procedure  ne  leglalatiire  lua 
for  the  reasons  suggested,  provided  that  oo 
divorce  Shan  be  granted  unless  the  plalntiS 
has  resided  In  the  county  where  the  actfcm 
is  cmnmoiced  fl>r  three  months,  bat  we  look 
to  the  Code  of  Civil  Procedure  to  detennine 
an  questions  rdatlng  to  the  place  of  triaL 

The  Inconvenience  and  hUnstioe  suggested 
by  appellant  is  more  fancied  than  reaL  Hu 
oases  In  which  flie  idaintiff  wiU  be  put  to  tn- 
oooveailence  must  necessarily  be  rare.  Fur- 
thermore, when  the  question  ot  Inoonvoiience 
Is  oonddered,  it  wlU  be  found  not  entlRlT 
ooftfiided.  A  party  dedring  to  secare  a  dl- 
vorce  may  under  the  constTDCtlon  claimed 
1^  Wdlant  by  establishing  a  reeddcsioe  is 
a  distant  county,  pot  the  defendant  to  the 
tnmUe  and  expense  ct  having  tbe  case  trlel 
away  from  tiie  irtaoe  of  his  realdence.  mi- 
Iflss  he  can  show  Incoovmimce  o€  wituesBa 
or  disquaUflcatiooL  of  the  Jodget  But  sH 
such  speculation  has  nothing  to  do  with  tba 
matter.  It  Is  flie  doty  of  the  oourt  to  gin 
effect  to  the  law  as  tt  finds  It^  and  not  be 
led  away  fKMU  the  rules  of  ctmstrnctKm  hj 
consideratloiui  at  incoavenienoeL  It  Is  siiffl- 
dent  for  us  to  know  that  effect  eaa  be  glrec 
to  bo<h  provisions  by  the  constmctiazi  whic^ 
we  give  Uiem,  while  Uia  constroctloB  cm- 
tended  for  would  in  effect  nnilt^  the  pro- 
visions of  section  89B,  Code  ClvH  Proc.  » 
tar  as  actions  for  divorce  are  «»iceciied. 

It  ta  furthor  contended  by  the  an»dlaaa 
that  the  action,  being  one  in  part  to  set  asMt 
a  fraudulent  sale  and  conveyance  of  land, 
necessarity  tnvolres  the  determination  of  s 
right  or  lnta«Bt  In  real  property,  and  thcR^ 
fore  oomes  within  the  provision  of  sectka 
392,  Code  avU  Proc  Hist  section  pn>vld«i 
that  an  action  "for  the  recovery  of  rvi 
property,  or  of  an  estate  or  Interest  thoe^. 
or  tor  the  determination  In  any  form  of 
such  right  or  tntnest**  must  be  tried  b 
the  county  in  which  tiie  sabject  o«  the  ac- 
ti(m  Is  sltoated,  subject  to  Uie  pow^  vt 
the  court  to  change  the  place  of  triaL  Tb? 
object  at  the  action,  however,  was  not  sLm^ 
to  ivocure  tiie  oanc^laticHi  of  the  deed  and 
reconveyance  of  Ibe  prop«ty.  Anotiiv  sai 
probably  much  greater  object  was  to  secoR 
a  dlBBolnti<m  of  the  bcmds  <tf  matrimony,  aa£, 
so  flir  as  tills  last  matt»  was  the  subject  of 
the  action,  the  pn^er  county  for  ttie  trial 
thereof  was  the  county  of  the  dettedanft 
residence.  It  has  been  held  here  that  If 
real  and  personal  actions  are  Joined  ta  the 
same  complaint,  the  case  falls  wlthtn  sectioB 
395,  Code  Civil  Proc  and  must  be  tried  b 
the  county  of  the  defoidant^  retfdcBce 
Smith  V.  Smitb,  88  OaL  B72,  28  Pac  Rep 
Sse;  Ah  Fong  T.  Stemea,  TB  OsL  83»  fi 
Pac.  Rep.  381;  Le  Bretm  t.  Saperldv  Oomt. 
66  CaL  30,  4  Fac  Rep.  777.  fnie  defendaa: 
P.  B.  Warner  might  pertiaps  hare  Insisted 
upon  the  action  being  retained  in  flw  coontr 
of  San  Bernardino  fbr  trial,  but.  If  any  sa± 
right  existed,  he  waived  It  by  Joining  tb« 
other  def«ndant  In  the  fvpUcatSon  far  * 
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transfOT  to  I1O0  Angeles  eoanty.  0*N^  r. 
O'N^,  54  Gal.- 187.  In  the  blU  of  ezcep- 
ti<Mis,  focta  are  dted  soffldrat  upon  which 
to  base  an  order  ^^t^nglTig  tbe  place  of  trlaL 
The  order  la  affirmed. 

We  ooncor:  M<^ARLAND,  J.;  FITZOBB- 
ALD,  J. 

DB  HATBN.  J.    I  dlawnt  from  fli*  Jodc- 

meat 

HARRISON,  J.,  (concnirliiff.)  I  think  the 
order  appealed  from  should  be  afflrmed.  In 
my  opinion  the  amendment  of  1891  to  sec- 
tion 128,  CItU  Code>  was  Intended  to  pre- 
scribe a  residence  of  three  racHiths  In  some 
particular  oonnty  as  a  Jorladlctlonal  condition 
to  be  shown  by  the  plaintiff  before  he  should 
be  oititled  to  a  dlTorce,  just  as  the  prerloos 
requisite,  whlcb  Is  also  retained,  of  six 
months'  realdoice  In  the  state,  is  a  Jnrtedlo* 
tional  ccmditlon  to  entertaining  his  applica- 
tion for  a  dlT<»oe.  Tbe  right  to  a  dlrorce 
te  jrartlculaily  a  matter  of  statutory  creation, 
and  13ie  le^lslatnre  haa  the  same  il^t  to 
prescribe  the  c(»idlti(ms  In  procedure  upon 
which  a  suit  shall  be  tautttoted  In  Its  coorts 
aa  It  has  to  limit  the  causes  tor  which  the 
dlTofce  may  be  granted.  This  construction 
of  the  aection  Is  cf^lstent  with  ttie  prorl- 
Blcms  of  the  Code  of  OMl  Procednro  for 
changing  the  place  <tf  trial  of  the  action  after 
It  has  beeai  bron^t,  and  gires  fall  force  to 
the  several  prorMoos  of  both  Codes. 

No  ob]ecti<»i  was  made  In  the  court  below 
to  tbe  absence  of  a  demand  in  writing  for 
a  change  of  the  place  of  trial,  and,  as  the 
bill  of  exceptions  states  that  a  "notice  In  doe 
form"  of  the  motion  therefor  was  filed  by 
the  defendant.  It  can  be  assumed  here  that 
tbe  notice  tndnded  a  proper  dwnand. 

BBATTT,  G.  J.  I  dissent  Tliere  was  no 
demand  In  writing  for  a  change  of  the  place 
ckf  trial  ever  filed  by  the  defendants,  or 
either  of  them,  and  such  demand  has  more 
than  once  been  hdd  by  this  court  to  be  e»- 
lential  to  the  validity  of  an  order  dianging 
:he  place  of  triaL  Code  Oirll  Proc  |  396;* 
Sstrada  t.  Orena,  54  CaL  407;  Byrne  v. 
Byrne,  57  Oal  348.  Unless  these  decisions 
ire  to  be  reversed,  tiie  order  appealed  from 
ihould  be  reversed.  As  to  the  point  dis- 
missed in  the  opinion  at  the  court,  I  concur 
IK  tbe  main  in  the  views  expressed  by  Jus- 
loe  PATBRSON,  but  fw  tlie  reason  above 
itated  I  must  dissent  from  the  Judgment  of 
ifflrmanoa 


*  The  sectkm  prortdea:  "If  the  oouaty  in 
ivhloh  the  action  ft  commenced  is  not  the  proper 
»uaty  for  the  trial  thereof,  the  action  may, 
lotwithstandlng,  be  tried  therein,  mleas  the 
loifradant,  at  the  time  he  appears  and  answers 
yr  demnrs,  flies  an  affidavit  of  merits,  and  de- 
Hands,  in  writing,  that  the  trial  bs  had  in  the 
jKxtptit  ooanty." 


CHAPIN  et  aL  T.  BBOWN.  (No.  18,147.) 

(Supreme  Court  of  Gallfomla.  Oct.  14,  1893.) 

Faetnbbship — Aooommiie — ^Novatiok. 

A  lumber  firm  agreed  with  two  of  its 
members  to  sell  them  sawed  lamb«  at  a  cer- 
tain price.  The  two  members  formed  a  new 
firm,  and  one  of  them  sold  his  interest  in  tbe 
contract  to  the  other,  and  the  latter  sold  Inter- 
ests  tberdn  to  two  str&QKerB.  l^e  old  firm 
GcmUnued  to  sell  to  the  purcbasinE  concern  un- 
der the  agreement,  and  to  recdve  payment 
therefrom,  withont  regard  to  Its  personnel,  the 
bills  being  in  all  Instances  made  ont  In  the 
name  of  tbe  porchaalng  eoncem.  Than  was 
no  evidraoe  or  any  agreement  to  rdease  tiie 
original  contractors.  HOd,  that  there  was  do 
novation,  and  the  lumber  firm  could  sue  one 
ta  the  purdiasins  members  for  an  accounting 
without  joining  hb  new  associates  bi  the  pnr- 
chaslnK  contract. 

Gommtsslwers*  dedslon.  Department  1. 
Appeal  fnmi  superior  court,  Fresno  county; 
M.  E.  Harris,  Judge. 

Action  J.  E.  Ghapin,  T.  B.  PecMnpagh, 
and  Ohazles  PecUnpa^  against  Albert 
Brown  for  an  accounting.  Judgment  for 
plaintiffs.  Defendant  appeals.  Affirmed. 

B.  P.  DaTldsoD,  for  appelant  J.  B.  WeUb 
and  Ii.  It.  Oory,  for  rei^KxideDtB. 

TANOUBF,  a  On  August  IS,  188T,  Hie 
plaintiffs  and  the  d^mdant  were  copartnen 
doing  business  In  the  firm  name  of  Sugar 
Pine  Ulll  &  Xjaaibet  Gotnpaoy.  Their  bn^- 
ness  was  that  oif  manufacturing  and  selling 
lumber,  niey  owned  160  acres  of  timb» 
land,  upon  or  near  which  they  had  bnllt  a ' 
sawmllL  On  August  IB,  1887,  a  written  con- 
tract between  the  copartnership  and  two  of 
Its  indlTldual  members,  namely,  Ohapln  and 
the  defendant  Brown,  was  executed,  by 
wblch  the  copartoershlp  agreed  to  sell  to 
Ohapln  and  Brown,  and  the  latter  agreed  to 
purchase,  all  the  lumber  to  be  sawed  from 
the  timber  tben  standing  or  fallen  on  the 
said  160  acres  of  land,  "ot  that  may  be  sawed 
in  the  mill  of  tile  said  parties  of  the  first 
part  [the  copartnership]  from  other  claims 
before  finishing  sawing  the  timber  from  tiie 
above-described  claim,  [the  106  acres,]"  at 
the  price  of  $9  pet  thousand  feet,  to  be  de- 
livered in  the  mill  yard.  The  parties  of  the 
first  part  further  agreed  that  after  the  year 
1887  they  would  delirw,  as  aforesaid,  "an 
annual  amount  of  one  mililon  feet  or  more, 
at  tlte  <^tioa  of  the  said  second  parties." 
^lie  agreement  contains  other  stipulatloos 
not  relevant  to  the  issues  In  this  case.  On 
the  same  day  (August  15,  1887)  anothw 
agreement  was  executed  between  the  copart- 
nership and  two  others  of  its  membov, 
namely,  T.  B.  Peckinpagh  and  Charles  Peck- 
Inpa^  by  which  the  latter  agreed  to  cut, 
haul,  and  saw  into  lumber  all  the  timber 
on  sfdd  160  acres  of  land,  and  to  staclc  the 
lumber  In  said  mill  yard,  for  which  they 
were  to  be  paid  $6  per  thousand  feet  As 
to  the  amount  at  lumber  to  be  sawed,  tbe^ 


Digitized  by 


S26 


FACmO  BEFOBTEB.TOZ..  34. 


agreed  to  be  goremed  by  the  above-men- 
ticned  coatzact  wltb  Ghapln  and  Biwm. 
For  the  pmpose  of  paiformlng  tblB  contract 
they  were  to  have  tiie  use  of  said  mill,  bat 
were  to  keep  It  in  repidr.  TUa  nntract 
also  ooDtalna  matters  not  material  to  this 
case.  Ohapln  and  Brown  aasnmed  to  con- 
Btltnte  a  distinct  oopartnerahlp  under  the 
firm  name  of  North  Fozfc  Lumber  Oompany. 
and  transacted  the  baaineas  mider  tbekr  con- 
tract with  tiie  Sugar  Pine  MOI  ft  Lnmber 
Company  In  that  name;  but  at  Bome  Ume 
prior  to  January  1,  1888,  Ofaapln-aaslKned  his 
interest  In  tbelr  contract  with  the  Sugar 
Pine  Mill  &  Lumber  Company  to  Brown, 
who  agreed  vlth  him  to  perform  all  its  ob- 
ligations, and  withdrew  from  the  fiotrth 
F(H*k  Lumber  Company.  Brown  continued 
the  bnalness  under  the  contract  in  the  name 
of  North  Fort  Lumber  Company  until  Jan- 
naty,  1888,  when  he  assigned  an  Intereat  In 
the  contract  to  John  Bartram,  and  on  May 
1,  1888,  assigned  anothn*  Interest  to  B.  F. 
icnia.  After  these  assignments,  Brown,  Bar- 
tram,  and  Bllla  cmiatltated  the  North  Fork 
Lumber  Oompany,  and  conducted  the  busl- 
neea  with  the  Sugar  Pine  MIU  Se  Lumber 
Company  under  the  lumber  contract  in  that 
name.  In  the  fail  <tf  1888,  T.  E.  and  Charles 
PedElnpagh  assigned  their  ocmtract  with  the 
Sugar  Pine  Mill  &  Lumber  Company  of  Au- 
gust 15,  1S87,  (above  set  out)  to  the  North 
Fork.  Lumber  Oompany.  By  the  performance 
of  this  contract  on  the  part  of  the  Pet^In- 
paghs,  the  North  Fwk  Lumber  Company  be- 
came wtitled  to  receive  fnnn  the  Sugar  Pine 
Mill  &  Lumber  Company  $6  per  thousand 
feet  tor  manufacturing  the  lumber  which 
they  were  to  purchase  from  the  latter  com- 
pany at  the  price  of  f  9  per  thousand.  From 
and  after  this  assignment  by  the  Pedtln- 
pa^is,  Charles  Pecklnpai^  was  employed 
by  the  North  Votk  Lumber  Oompany,  at  a 
salary,  to  do  the  sawing,  and  he  omtinned 
In  that  position  during  the  years  1880  and 
1891. 

The  object  of  this  action  is  to  disserve 
the  Sugar  Pine  MIU  &  Lumber  Company,  to 
comp^  an  accounting  between  its  membera, 
and  especially  between  the  copartnership 
and  the  d^endant,  who.  It  Is  alleged,  owes 
the  concern  a  balance  of  ^,090  f(»- lumber  de- 
llvOTed  to  the  N(Hlh  Fork  Lumber  Company 
during  the  year  1890,  under  the  contract 
first  above  mentioned,  called  the  "purchas- 
ing contract"  The  court  found  Mm  to  be 
Individually  responsible  on  that  ctm tract, 
and  that  be  was  indebted  on  that  account  to 
the  oQi&  members  of  the  company  as  fel- 
lows: To  CSiarles  Pecklnpagb,  $427.45;  to 
T.  B.  Pecklnpagh,  $471.85;  to  J.  B.  Cbapln, 
$483.80,— amounting  to  $1,383.18;  and  con- 
sequently that  he  was  indebted  to  the  co- 
partnership (ot  which  he  was  an  equal  mem- 
ber) In  the  sum  of  $1,844.14.  The  judgment 
was  In  accordance  with  this  finding.  The 
drfandant  appeals  from  the  Judgment  and 


from  an  order  denying  his  motion  1 
triaL  « 

1.  The  appelant  contends  that  On 
novation  of  the  pardULsIng  omtract 
the  asBlgnee«  of  portions  thereof  we 
tuted  for  the  original  contractors 
and  Olu^HiO  by  consent  of  the  8a 
Hill  &  Lumber  Company,  and  there 
appellant  Is  not  IndiTldually  llaUe, 
by  the  court  It  Is  not  ntolmed, 
that  there  was  any  evidence  of  wa 
tion,  <»•  consent  thra^to.  by  the  So 
MUI  ft  Lumber  Company,  othtf  i 
fiicts  that  the  lumber  was  ddiro^i 
paid  for  (so  far  as  payments  wra«  i 
the  North  Fork  Lumber  Oompany, 
stltnted  at  tiie  times  of  such  ddl- 
payments.  Brown  nevtf  assigned  i 
terest  in  the  purchasing  contract, 
malned  a  member  of  the  North  Forli 
Company  during  all  Its  transactli 
tbe  Sugar  Pine  MUI  ft  Lnmber  < 
Nor  Is  there  any  evldmoa  that  t 
company  ever  agreed  or  oons^tei 
charge  him  or  Ohapln  from  their  < 
on  that  contract,  to  accept  Bai 
EUlB  In  their  stead  for  any  part  of 
ligation.  No  objectiim  mi  the  groud 
Joinder  or  nonjt^der  of  parties  ti 
tion  was  made  by  demorrer  or  ax 
oUjerwlm.  tai  the  court  below,  no 
point  made  here  on  tffls  ground, 
parties  to  the  purchasing  contract 
the  members  of  the  Sugar  Pine  Mil 
b^  Oompany  were  b^ore  the  co 
as  there  as  no  novation  of  that  cont 
ther  Bartram  nor  Mils  was  a  i 
party  to  the  accounting.  Hie  atal 
coimts  between  the  members  of  tJ 
Fork  Lumber  Company  Is  inuuat 
any  purpose  of  this  action. 

2.  'Ihe  only  other  point  requlrlnj 
eration  arises  on  the  following'  a 
facts:  During  the  year  1890,  whilt 
Pecklnpagh  was  doing  the  sawing 
North  Pork  Lumber  Oompany,  aa  t 
he  and  a  Mrs.  Bearden  sold  and  d^ 
the  North  Fork  Lumber  Company 
logs  cut  from  other  lands  than  the 
belonging  to  the  Sugur  Pine  MUI  S 
Company,  and  to  which  the  latto' 
held  no  title.  These  were  a 
Charles  Pecklnpagh  during  1890.  v 
ployed  by  the  North  Fork  Lumber  ( 
as  aforesaid,  and  produced  688,92! 
lumber,  which  was  piled  in  the  n 
and  thence  removed  by  the  North  F 
ber  Company.  The  evldoice  tends 
tiiat  these  logs  wwe  sawed  with  tl 
edge  and  consent  of  the  plaintiffs, 
an  understanding  between  plaintiff; 
North  Fwlt  Lumber  Company  thai 
ter  was  to  pay  the  Sugar  Pine  Mil 
ber  Company,  for  the  use  of  thel 
sawing  those  logs,  50  cents  per 
feet;  and  It  appears  that  a  large  ] 
the  lumber  sawed  from  those  logs  n 
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entered  Into  the  estiinate  ot  the  1^,000  feet 
alleged  and  found  to  haTe  been  delirered  to 
d^ndant  In  1890^  tmda  the  ctoitract  set 
oat  In  the  oomi^alnt  The  appellant  con- 
tends that  the  lumber  produced  from  those 
logs  purchased  the  North  Fork  Lumber 
Company  never  was  the  property  of  the 
Sugar  Pine  Mill  A  Lumber  Ck)mpany,  and 
therefcure  could  not  hare  been  sold  or  de- 
livered as  such,  under  the  contract  set  oat 
In  the  complaint  and  that  the  Sugar  Pine 
Mill  &  Lumber  Oompany  were  entitled  to 
charge  only  for  tlie  use  of  the  mill  in  sawing 
those  logs  at  the  agreed  price  of  50  cents 
per  thousand  instead  of  93  per  thousand, 
which  they  were  to  recelre  for  the  lumber 
sawed  from  timber  taken  from  the  land  of 
the  Sugar  Pine  Mill  A.  Lnmber  Oompany. 
Thus  far,  perhaps,  app^ant  is  right,  but 
his  assumption  that  In  the  aecouutlDg  Hie 
court  credited  the  Sugar  Pine  Mill  &  Lum- 
ber Company  $3  per  thousand  tor  the  Inm- 
her  sawed  from  the  logs  purchased  by  the 
North  Folic  Lumber  Company  is  not  sos- 
tained  by  the  record.  Assuming  that  all 
the  lumber  sawed  before  Januaiy  1,  1S80, 
had  been  paid  for  before  the  commencement 
of  this  action,  as  seems  to  be  admitted,  and 
that  only  the  Inmbo:  sawed  in  1890  and 
1691  la  InrolTed,  as  appears  the  flndings 
of  the  court,  and  also  assuming  that  only 
60  cents  per  thousand  was  credited  to  the 
Sugar  Pine  Mill  &  Inmbee  Company  on  ac- 
count of  the  683,903  feet  produced  from  the 
purchased  by  tfao  North  Fork  Lumber 
Company,  and  f3  per  thousand  for  all  the 
lumber  saweQ  from  other  tlmbw  during  1890 
and  ItSbl,  yiz.  73&A21  feet,  yet  the  judg- 
ment against  the  def^dant  would  seem  to 
be  considerably  less  than  It  shonld  havB 
been.  The  735,121  feet  sawed  from  other 
tlmbw  than  logs  purchased  by  the  North 
Fork  Lumber  Company,  at  $3  per  thousand, 
would  amount  to  $2,20S.  Deduct  from  this 
one-fourth  thereof  for  defendant's  share,  and 
the  remainder  due  the  other  three  partners 
la  91.064,  whereas  only  (1,383.18  was  al- 
lowed them  by  the  court  This  result  is 
justified  by  the  fact  that  the  accounting  was 
not  confined  to  the  year  1890,  during  which 
the  los»  purchased  by  the  North  Fork  Lum- 
ber Company  were  sawed,  but  included,  witb- 
oat  objection,  the  389,044  feet  of  lumber  pro- 
duced fi-om  other  timber  during  1801.  It 
may  be  thai  the  defendant  was  properly 
credited  with  payments  or  set-offs  not  shown 
by  the  record,  which  accounts  for  this  re- 
sult However  this  may  be,  It  is  enough  for 
the  disposition  of  this  appeal  that  the  rec- 
ords shows  no  errw  prejudicial  to  the  a^v 
p^lant  I  think  the  judgment  and  order 
sbould  be  affirmed. 

W«  Goncnr:   HAYNBS,  a;  BXLGHBB,  a 

FBR  CURIAM.  For  the  reasoua  given 
In  the  foregoing  o^ulon  the  judgment  and 
order  appealed  from  are  afflrmed. 


GRIBBLE  et  al.  t.  COLUMBUS  BRBWINO 

CO.  et  al.    (No.  laosi.) 
(Supreme  Comrt  of  OaHfomla.  Oct  13,  1S96.) 

COBPOBATlOIt  —  MOBTOAQB  BT  FHSSISniT  —  AO- 
TBOaiTT — ^TmOATIOS  — FOBBCLOBCBX — ^AtTOK- 

]ibt*s  Fbbs— Biqhtb  ow  Aasiesnn — Dbniak  ox 

Imbobmation  ahd  Bbubb. 

1.  A  o(Mi>oratloa  authorized  its  president 
to  execute  a  mortgage  to  secure  a  loan,  at  a 
rats  of  Interest  and  for  a  length  of  time  speci- 
fied. The  mortgage  executed  by  him  was  for 
a  shorter  puiod  than  authorized,  and  provided 
that  the  interest  ehould  be  paid  monthly,  that 
a  failure  to  pay  interest  when  dae  rendered  the 
principal  due,  and  that  the  mortgagees  sliould 
recover  attorney's  fees  In  case  of  foreclosure. 
These  conditions  w^-e  not  authorized,  but  the 
company  acc^ted  the  money  and  used  It  toe 
the  purposes  intended,  and  paid  the  interest  oo 
the  mortgage  Monthly  for  four  months.  HM 
that  in  an  action  to  foreclose  the  mortgage  for 
default  in  interest  the  corporation  and  its  as- 
signee were  estopped  from  denying  the  anthor- 
Ity  of  the  president  to  execute  it 

2.  Where  the  answer.  In  sach  action,  sim- 

?'Iy  denies  the  "due  execotliHi*'  of  the  mortgage 
or  want  of  authority,  bat  does  not  deny  toe 
facta  shown  by  the  pleadings  which  oonstltttte 
a  ratification,  jdainoffs  are  entitled  to  iodg- 
ment  without  proof  of  authority. 

8.  In  sudi  case  plalntHEs  ais  entitled  to 
recover  the  attorney's  fees,  alsot  provided  for 
in  such  mortgage. 

4.  Such  assignee.  In  the  absence  of  fraud. 
Is  In  no  better  position  than  such  corporation. 

5.  A  denial  in  answer  by  such  assignee  on 
Information  and  belief,  that  CMli^n  appliances 
connected  with  property  described  in  the  mort- 
gage were  attached  to  the  realty  and  were  fli- 
tores,  was  insoffideat,  since  he  must  be  pre- 
sumed to  be  In  possesdon  and  to  havs  taunri- 
edge  as  to  such  fact 

Oammlsaicmecs'  decMuL  Department  2. 
Appeal  from  superior  ooort,  flawamento 
county;  A.  P.  Oa;mii,  ivOga. 

AaOffa  try  H.  OrlbUe  and  SetiL  QaHaU^ 
against  the  Colinnbus  Brewing  Company,  and 
Lee  Stanley*  Its  assignee^  to  f  orecdoso  a  moit- 
gage.  From  a  judgmmt  entered  cm  the  plead- 
ings in  favor  of  plnintlffB,  defendant  Stan- 
ley appeals.  Affirmed. 

Holl  &  Dunn.  Clinton  L.  White,  and  Add. 
G.  Hlnkson,  for  appellant  Armstrong  A 
Plattauer,  tor  reeptnideuts. 

SBARTiS,  G.  This  la  an  action  to  foreclose 
a  mortgaga  A  decree  in  favor  of  the  plaln- 
tifTs  was  enteral  upon  the  pleadings,  from 
which  Lee  Stanley,  the  assignee  In  insolvency 
of  the  Ooltmibus  Brewing  Company,  (a  oorpo- 
ratloo,)  defradant  appeals. 

The  admitted  tacts  of  the  amended  and 
supplemental  oomplaint  coupled  wlCh  certain 
affirmative  allegatlMis  of  the  answer,  show 
that  the  property  described  In  the  plcedlngs, 
and  known  as  the  "Columbus  Brewoy,"  with 
the  machinery,  trade  fixtures,  tools,  etc.,  was 
formerly  owned  by  Chris.  Wahl  and  wlfe^ 
who,  on  the  27tii  day  of  October,  1890,  ooa- 
veyed  the  same  to  tiie  defendant  the  Colum- 
bus Brewing  Oompany,  mbject  to  a  debt  otf 
$16,000,  secured  by  a  mortgage.upon  the  real 
property  and  a  ohattd  mortgage  upon  tlie 
pnsonalty,  htid  by  the  Gennanla  Building  & 
Loan  Association,  and  evldeooed  by  a  prom- 
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Issory  note  drawliiK  Interest  at  10%  per  omt 
per  annum.  This  mortgage  contained  a  pro- 
Tlalon  that  tor  a  faUnre  to  pay  any  InertaU- 
ment  on  said  note  wben  due,  or  any  interest 
{hereon  when  due,  a  foredoture  ml^t  be  had 
for  ihe  whole  at  the  option  of  the  mortgagee, 
and  for  oonnsel  fees  on  foredosnre.  On  tbe 
ftth  day  of  March,  1891,  the  defendant  corpo- 
ration, be4ng  deMlrous  of  paying;  off  the  debt 
BO  secured  by  mortgages  upoa  Its  property, 
negotiated  a  loan  of  ^7,000  of  the  plalntUfs, 
and  to  secnre  the  same  with  interest  at  10 
per  centum,  by  its  presldait,  authorized  as 
hereinafter  stated,  made  its  promissory  note 
to  plaintiffa  for  said  sum  of  $17,000,  with  In- 
terest at  10  per  centum.  Interest  payable 
mmthly,  and,  If  not  so  paid,  then  the  whole 
of  the  principal  and  Interest  to  become  due 
and  p^able.  To  secure  the  payment  of  said 
promissory  note  the  defendant,  by  Its  presi- 
dent, authorized  as  hereafter  stated,  executed 
a  mortgage  upon  its  prt^k^ty,  Including  flx- 
torea,  tools,  etc.  The  mortgage  provided 
for  a  counsel  fee  on  forectosnre.  and  that  a 
reoelrer  might  be  appointed,  etc 

The  following  Is  a  copy  of  the  motion  and 
resolntton  jmAer  which  authority  was  glren 
to  the  presldMit  of  the  corporation  defendant 
to  make  the  note  and  execute  the  mwtgage^ 
except  that  the  resolution  as  offered  and 
passed  contained  the  words  "one  year"  as 
the  period  for  the  loan,  and  by  Inadvertence 
and  mistake  in  """""g  a  record  of  the  reso- 
lution the  words  years''  were  written 
Instead  of  "oae  year:"  fHie  following  mo- 
ti<m  was  made  by  EL  Gnnn,  seconded  by  3, 
Sdmelder:  Wheieas,  tbSa  corporation  Is  In- 
debted to  the  Oecmanla  BuUdlng  and  Loan 
Association  In  the  sum  of  sixteen  tttoosand 
dtdlars,  ($16,000,)  and  It  la  desirous  to  trans- 
fer said  loan  to  other  parties;  and  whereas, 
further,  H.  GribWe  and  Seth  Galnsley  hare 
offered  to  loan  to  said  corporation  the  said 
sum  of  sixteen  thousand  dollars  and  one 
thoTuwrd  dollars  more,  making  seventeen 
thousand,  ($17,000,)  and  to  take  a  mortgage 
on  the  real  and  perscoial  property  belonging 
to  sflfrl  oorporatlon:  It  Is  therefore  resolved 
that  the  presldoit  be,  and  he  is  hereby,  aa- 
th<MlBed  and  directed,  in  the  name  and  tor 
the  use  and  benefit  of  said  corporation,  to 
negotiate  said  loan  of  seraiteen  thousand 
dollars,  $17,000,)  with  interest  thereon  at 
the  rate  vt  10  per  cent  per  annum,  from  the 
said  GribUe  and  Galnsley,  tor  the  period  of 
five  (C)  years,  and  in  the  name  and  for  the 
benefit  of  said  corporation  to  execute,  ac- 
knowledge, and  d^rer  to  said  Gribble  and 
Galnsley  a  mortgage  cm  all  the  real  and  per^ 
sonni  property  b^onglng  thereto,  or  so  much 
thereof  as  may  be  necessary  to  secure  said 
loan;  and  the  president  Is  further  authorized 
and  directed  to  do  any  and  aH  acts  in  the 
name  of  Qie  corporation  that  may  be  neoes* 
sary  to  secure  said  loan." 

Plaintlfls  advanced  to  the  corporation  de- 
fendant the  $17,000,  with  \^ich  the  latter 
paid  off  and  discharged  the  prior  mor^—"^ 


by  the  Germanla  Building  &  Ixwn  As- 
Bodatlon,  and  used  the  residue  of  the  loan 
in  Its  bnsinen.  That  the  defendant  cw- 
porati<m  had  full  knowledge  of  all  the  facts 
stated  herein.  Including  the  fact  that  th* 
loan  was  made  for  one  year,  that  Intoest 
was  payable  monthly,  and  ss  ta  aU  stipuls- 
tions  and  covenants  (rf  the  note  and  mort- 
gage, and  with  such  knowledge  it  paid  the 
Interest  on  the  promissory  note  monthly,  as 
the  same  became  due,  until  July  5,  189L 
wfaoi  for  one  month  It  failed  to  pay  the  ta- 
terest  whidi  became  dne^  whereby  by  th« 
terms  of  die  note  the  prindpsl  and  interest 
became  dne,  and  thla  action  was  broni^t  to 
foreclose  the  mortgage.  ITie  cori>oration  an- 
swered  the  amended  and  supplemental  com- 
plaint, admitting  all  the  allegations  thereof 
except  the  claim  therein  ot  a  counsd  fee  ot 
$857,  and  aTored  that  $600  is  as  modi  as 
should  be  allowed  by  the  court  as  a  coonsel 
tee.  Subsequent  to  the  commencem«it  of 
the  action  the  corporation  defendant  was  ad- 
judged Inaolrent,  and  defendant  Jjee  StaxHej 
was  duly  appointed  assignee  of  said  Is- 
B(dTent,  q;nalifled  as  sai^  and  to  aUll  as- 
signee. He  was  made  a  defoidant  berets, 
and  has  answered,  riUsIng  the  questions  pre- 
sented by  the  for^j^olng  tacts.  Saodnctlr 
stated.  Us  answer  admits  ti»  Indebfedness 
to  the  plaintiffs,  bat  denies  the  authority  of 
the  presidMit  ot  the  oorporaticoi  defmdaat 
to  contract  the  loan  <me  year,  or  to  make 
tiie  interest  payaUe  mtmthly,  or  to  provide 
that,  if  not  BO  paid,  the  principal  shonld  be- 
come due,  or  to  provide  for  the  payment  oC 
a  counsel  fee  upon  a  foreclosure  of  the  mart- 
gage.  He  also  avers  as  to  certain  prop- 
erty, averred  In  the  complaint  to  be  fix- 
tures attached  to  the  building  and  necessary 
to  the  Iwewlng  tmdness  conducted  th«^ 
a  want  of  Information  or  b^ef  soflBcfait 
to  enable  him  to  answer,  and  tiierefwe  de- 
nies the  truth  ot  tiie  allegatlona  rdathit 
thereto.'  Plalnttfltt'  mortgage  was  reeorAei 
upon  execution,  and  notice  Us  pendens  filed, 
wk&i  the  action  was  commenced.  Hie 
prayer  of  the  complaint,  among  other  things 
demands  that  the  plalntilb  may  be  snbrtK 
gated  to  tiie  lien  and  rights  of  tiie  Oennaz^ 
Bnlldtog  &  Loan  Association;  tluit  defi»d- 
ant  Stanley  be  estopped  to  Aeny  that  th-* 
president  of  the  corporation  defendant  had 
authority  to  execute  the  note  and  mortgap 
as  therein  specified;  that  the  resolutloi)  of 
the  corporation  be  reformed  so  as  to  real 
"one  year,"  Instead  of  "five  years,**  etc. 

Conceding,  without  deciding,  that  tilie  pre^ 
dent  of  the  corporation  defendant  was  wtCt 
out  authority  to  execute  a  mortgace  (v 
the  term,  and  with  the  conditions  as  to  tb* 
dates  at  which  interest  was  to  be  paid,  tbe 
penalty  following  nonpayment  of  such  Ic 
terest,  and  the  provision  as  to  a  conned  fe» 
upon  foreclosm-e,  and  we  still  think  tiie 

I decree  was  proper.  Hie  note  and  mortgsf? 
•were  such  aa  the  corp(n«tion  had  a  right  m 
authorize,  and  consequently  were  not  aim 
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Cal.) 

Tires.  The  most  tiiat  can  be  dalmed  U  that 
the  coDtract  as  executed  was  In  ezceos  of 
the  power  conferred  by  the  board  of  di- 
rectors upon  the  president,— that  It  varied 
ivom  the  authority  s^Ten  him.  In  this  re- 
spect the  transaction  does  not  differ  from 
that  of  an  agrat  of  an  IndlTldiial  -vAio  has 
exceeded  his  authority.  That  which  a  prin- 
cipal may  authorize  an  agent  to  perform,  he 
may  ratify  when  performed  by  the  latter 
wlthoat  authority;  and  where,  with  full 
knowledge  of  all  the  facts  InTolved,  a  prlo. 
clpal  reaps  the  fruits  4^  the  unauthorised 
contract  of  his  agent,  and  for  some  time 
yields  acquiescence  to  its  provisions,  he  will 
be  deemed  to  have  ratified  it,  and  wIU  be 
estopped,  as  against  one  who  has  fully  per- 
formed the  contract  on  his  part,  from  re- 
pudiating  ft  to  the  Injury  of  the  latto';  and 
this  doctrine  applies  to  corporations  equally 
with  IndlTldu^  Main  t.  Cosserly.  67  OaL 
327.  7  Pac.  Bep.  426;  Plxley  t.  Balhxuid  Go, 
33  Cal.  188:  Foulke  t.  Bailroad  Co.,  51  CaL 
36o;  Bradl^  T.  Ballard,  55  OL  413;  Jones  r. 
Clai-k,  42  Cat  180.  Taylor,  in  discussing  the 
question  of  acquiescence  prlrate  corpora- 
tions in  the  unauthorized  acts  of  their  agents, 
at  secUw  211  of  his  work  on  Corporations 
uses  the  following  language:  "If  an  unau- 
thorized act  is  done  on  t>ehalf  of  a  corpora- 
tion, al&ough  the  corporation  may  not  be 
bound  by  the  act  as  done,  yet  If  the  corpora- 
tion, or  that  corporate  authority  whidli  would 
iiave  been  competent  to  do  the  act,  know- 
ngly  ratlflea  It  or  accepts  the  benefit  of  It, 
>r  if  all  the  persons  having  a  rig^t  to  object 
:o  the  act  knowingly  acquiesce  In  it,  the  act 
.vill  be  as  binding  on  the  corporatioD  as  if  It 
\i\d  been  originally  authorized.  lUs  propo- 
liflon  is  but  an  a[^Ucation  of  the  doctrine 
>f  the  law  of  agency  that,  when  a  person 
iLtlfies  the  nnautfaorlzed  act  of  another  who 
■as  purported  to  act  on  bis  behalf,  the  legal 
ffcct  of  the  act  will  be  the  same  as  if  It  bad 
>opn  authorized  before  It  was  done."  "A 
uluntnry  acceptance  of  the  benefits  of  a 
rnusaction  is  equivalent  to  a  consent  to  all 
tie  obligations  arising  from  It,  so  far  as  the 
iicts  are  known,  or  ought  to  be  known,  to 
he  person  accepting."  Civil  Code,  |  1589; 
torel  V.  Bolllns.  30  Cal.  409.  It  is  not  deem- 
d  necessary  to  pursue  this  Inquiry  further, 
r'  to  quote  at  greater  length  from  the  multl- 
ide  of  authorities  In  support  of  the  position, 
lie  foregoing  remarks  must  be  understood 
s  applying  to  private  corporations  and  to 
secuted  contracts.  The  rule  as  to  municipal 
>rporations  and  as  to  executory  contracts 
y  private  corporations  Is  quite  different. 
The  admitted  facts  of  this  esse  which  bring 
3e  defendants  within  the  doctrine  ^undated 
lay  be  epitomized  thus:  (1)  The  presldmt 
f  the  corporation  d^^dant  Included  in  the 
ote  and  mtH-tgnge  terms  and  omdltionB 
^Uch  the  corporation  had  power  to  authmv 
but  which  It  did  not  aathorlie  him  to 
T.S4F.U0.5— 34 


tauMTt  (2)  The  deimdaat  oorporatton  r»- 
celved  the  constd^ntlon  of  fl7,000  from 
the  plaintiffs,  and  applied  the  mooey  to  its 
uses,  indndlng  the  payment  of  a  prior  nunt- 
gage  upon  Ita  ]^v^r^  and  the  extlngnish- 
ment  of  the  lien  thereof.  (8)  The  corpora- 
tion defendant,  \sj  Us  rqyreaentatlwis,  dec- 
laratloDi;  and  acts,  throng  Ita  dlrectorst  In- 
tentlonally  led  the  plalntlffa  to  believe,  and 
they  did  believe,  the  preaidait  of  the  cor- 
poration was  authorised  to  execute  the  note 
and  mwtgage  ft>r  one  year*  wltta  intereet 
payable  mcnthly.  The  defendant  oor- 
poca41oii,  with  fidl  knowledge  <^  12ie  toms 
and  conditions  of  the  note  and  mortgage, 
recdved  and  used  tlw  conaldwatlon  917,- 
000,  and  paid  the  Interest  thereon  monthly 
as  the  Kune  became  dne^  ftom  March  0, 1801, 
to  Jnly  5»  1891. 

lliese  facts  are  sufflctuit  to  constitute  a 
latlflcatlon  ot.  Uie  acta  of  the  prerident  of 
the  corporation,  and  are  auffldent  to  sup- 
port the  Invocation  of  an  estoroel  In  pals 
set  out  in  the  complaint 

A  review  of  the  answer  of  defendant  Lee 
Stanley  shows  that  he  admits  the  Indebted- 
ness of  $17,000  and  Interest;  that  he  no- 
where dalles  that  the  note  and  mortgage 
were  in  fact  executed,  as  set  out  in  the  com- 
plaint, but  he  does  d«iy  the  due  execuUm  of 
those  instruments,  or  that  the  president  of 
the  oorporatioa  defendant  was  authorized  so 
to  doi  or  that  the  defendant  ever  promised 
to  vaj  interest  except  annually,  etc.  The 
second  defense  sets  out  the  motion  and 
resolution  of  the  defendant  authorizing  the 
president  to  negotiate  the  loan  and  to  ex- 
ecute the  mortgage,  and  avNS  the  mistake  by 
which  "(Hie  year"  was  changed  so  as  to  read 
"five  years."  He  further  avns  that  at  the 
date  of  the  mortgage  the  defendant  corp(»rar 
tlon  was  Indebted  to  divers  peroons  in  large 
sums  of  money,  which  have  not  been  paid, 
etc  The  denials  of  the  answer  do  not  ex- 
tend  to  the  facts  constituting  a  ratification, 
hence  we  are  enabled  to  say  they  are  stricUy 
true;  and  yet  the  plaintitCs,  by  reascMi  of  the 
additional  focts  which  are  not  denied,  are 
eatitied  to  a  judgment. 

The  cases  of  Read  v.  BufTum,  79  Cal.  77, 
21  Pac.  Rep.  655,  and  Association  r.  Busta- 
m«Jte,  52  Cal.  192.  are  authority  for  the 
necessity  of  proof  as  to  the  authority  of  cor- 
porate agents,  but  have  no  application  to  a 
case  like  the  present,  where  the  want  of  au- 
thority In  such  agent  Is  admitted,  and  the 
validity  of  the  contract  is  based  np(»a  the 
ratification  by  the  corporation  of  the  con- 
fessedly unauthorized  act  of  Its  agent 

Schallard  v.  Navigation  Co..  70  Cal.  144, 
11  Pac.  Rei>.  690,  and  Hardin  v.  Construc- 
tion Co.,  (Iowa,)  43  N.  W.  Rep.  643,  are 
relied  upon  to  d^eat  the  rl^t  of  plaintiffs 
to  recover  an  attorney's  fee  on  foreclosure. 
The  same  considerations  apply  to  this  ocm- 
tention  as  to  that  touching  the  authority 
of  the  agent   There  was  no  suggestion  in 
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either  of  Oiose  coMtm  u  to  a  nttlficaliiMk  by 
the  defendanti  of  the  nnflhthorhsed  acts  of 
their  agents. 

Tbo  defoidfuit  Lee  Stanly  ta  In  ao  bet- 
ter sltoatloa  than  the  coiporalicm  defend- 
ant; and  IB  equally  condnded  with  It.  fRiere 
Is  no  surges  tloQ  of  fraud,  and  the  creditors 
whom  he  represents  are  not  sabMQiient  par- 
chasers  In  good  falfib  for  valoaUe  cwuddera- 
tloD,  nor  are  they  shown  to  have  any  ipedflc 
lien,  or  any  Hen,  npoo  the  propwty.  The 
estate  of  the  Insolrent  oonstltates  a  fond  for 
ttielr  payment,  and  that  estate  must  be  snp- 
posed  to  be  enrldtied  fast  so  mnch  by  ^e 
917,000  famished  It  by  the  loan  of  the  philn- 
tiffs,  and,  belnff  secnred  by  a  spedfio  lien, 
th^,  like  any  other  holdera  at  like  II«ib, 
are  mtltled  to  precedence  to  the  ertrat 
of  their  lien  over  general  creditors.  In  Dant 
T.  Oale,  8S  TO.  186,  and  Beedier  Mill  Co.. 
45  Ulch.  108,  7  N.  W.  Rep.  695,  the  courts 
held  Uiat  anbseqnent  pnrcbaserB  the  mort- 
gaged property  could  not  show  that  the 
corporations  had  executed  flie  mortgagee  In 
excess  of  their  corporate  powers. 

The  denl^  npcm  Informadon  and  btilef  by 
dtfendant  Lee  Stanley  that  certain  appli- 
ances In  the  brewery  were  attached  to  the 
realty  and  were  flxtores  was  insoffldent. 
DefMidant,  as  assignee  In  htsolvency,  must 
be  presumed  to  have  been  In  possession  of 
thB  property,  and  to  hSTO  Icnown  whethtt 
or  not  the  appliances  named  were  so  at- 
todied,  and  hence  the  deiUal  should  hare 
tieen  podtlve  In  form.  Lor^nd  t.  Oainw, 
74  Cal.  208,  IS  Pac  Rep.  844,  and  cases 
there  dted. 

The  Judgmoit  appealed  ftom  should  be 
affirmed. 

We  ctmcur:  TEMPLE,  O.;  BBLOHBR,  O. 

PBR  CURIAM.  For  the  reasons  given  bi 
the  foregoing  opiidon  the  judgment  appealed 
from  Is  affirmed. 


UNITED  STATES  t.  VIGIL. 
(Bapreme  Court  of  New  Mezloo.    Sept.  SO, 

1888.) 

ITaiTKc  States  Blbotion  Laws — Prosboution  ik 
TsRRrroBiAL  Court  —  Joindkr  or  OrrsNSss  — 

BumciENCT  OP  Indictment. 

1.  On  tfae  trial  in  a  territorial  court  of  an 
offense  aeninat  the  laws  of  the  United  States, 
the  question  whether  such  offense  is  a  felony  or 
misdemeanor  is  to  be  determined  by  reference 
to  the  lawH  of  the  United  States,  and  not  those 
of  the  territory. 

2.  If  the  act  constituting  the  off«ise  was 
not  criminal  at  common  law.  and  Is  not  wrong 
per  se,  it  is  to  be  deemed  a  misdemeanor,  nn- 
less  the  law  expressly  denominates  it  a  felony. 

8.  Misdemeanors  may  be  joined  in  the 
same  indictment,  and  the  court  may  refuse  to 
eon^Ml  the  prosecuticm  to  elect  on  which  count 
It  will  proceed. 

4.  Rev.  St.  U.  S.  5  5515.  makes  it  an  of- 
fense for  an  election  officer  to  ncKli'ct  or  re- 
fuse to  make  and  return  the  certificate  of  elec- 
tion as  required  by  law,  or  to  refuse  to  pes- 


form  any  other  duty  imposed  by  la 
that  an  indictment  under  such  sec 
only  allege  the  duty,  its  undertaking 
Intentional  rriusal  to  poform  It. 

B.  Allegations  In  soch  Indictmenl 
acts  were  done  wUIfally  and  maUci 
Burplosagei  and  need  not  be  proved. 

Appeal  from  district  ooort,  secosit 
W.  D.  Le%  Judge. 

BUaa  Vlgn  was  convicted  of  t1< 
duty  as  an  Section  o&ceti  and  api 
Armed. 

Ndn  B.  Fl^  tor  appelant.  E 
Flake,  U.  8.  Dlst  Atty. 

SEEDS,  I.  This  was  a  crinUnal  % 
upon  an  indictment  containing  tn 
charging  that  the  appelant  was 
quallfled  dectloa  <Acer  at  an  elecl 
held  In  a  certain  prednct  In  Yalei 
ty,  at  whhfli  a  monber  of  congrear 
Ing  voted  ft>r,  and  that,  as  audi  offi 
Ing  his  duty  to  make  a  correct  cec 
the  votes  cast  In  the  prednct,  toge 
two  other  like  officers,  he  kncwlz 
fully,  and  maliciously  refused  to  i 
certificate;  and  tiiat  he  knowtai 
fully,  and  malldoody  refoaed  and 
to  dose  said  dectlw  at  tiie  props 
being  his  duty  so  to  da  Then  w 
trial,  and  the  defendant  was  £010 
From  the  judgment  ot  the  ooort  hi 
oi  his  appeal  to  tills  forum. 

From  the  record  It  appears  that  1 
Introduction  of  the  evidence  or  L 
of  the  jury  the  defendant  moved 
to'Munpel  tile  United  States  to  e 
whldi  count  of  the  Indictment  It  v 
ceed.  The  court  sustained  the  m 
tile  United  States  attMney  lefoa 
dect;  and  proceeded  to  pnt  In  his 
without  reference  to  the  reqolremc 
court,  though  tfae  d^endant  contlni 
ject  to  the  procedure.  But  aft»  ti 
States  had  put  In  its  testimony 
changed  its  ruUng  u-poa  this  point, 
that  the  United  States  did  not 
elect  The  defendant,  by  proper  m< 
Bisted  that  the  taidictment  f&iled 
a  crime  under  the  laws  <jt  the  Unit 
but  this  podtlon  waa  overruled  by 
It  appeaia  from  the  evidence  tba 
fendant  got  Into  an  altercation  wit! 
other  officers  about  the  manner  of 
ing  the  election,  and  about  S  o^do 
f^emoui  left  the  polls,  and  refua 
turn  or  liave  anything  more  to  do 
proceedings  of  the  dectlon.  It  waa 
ed  to  t>e  shown  that  he  had  been 
hard  that  day,  and  that  from  that 
could  not  be  found  guilty,  as  It  wa 
ry  to  have  the  demrat  of  Intentiw 
fulness  present  to  constitute  the  cr 
court  Instructed  the  jury  that  dn 
was  no  excuse  for  crime,  and  won 
In  this  case.  The  defendant  objec 
Instruction,  because,  while  general! 
a  correct  statement  ot  the  law,  it 
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Midi  OS  was  appUcaUe  to  ttie  facts  of  fills 
casfc  "niere  are,  therefore,  bat  three  <iTie»- 
tloos  at  sttlaiis  Import  raised  by  tills  recorfl, 
whldi  ire  an  reqririrBd  to  pass  upon:  (1) 
Was  tt  cfRW  to  nfym  to  compel  the  United 
States  to  elect  npoo  wMch  count  It  would 
proosedT  Did  ttie  indictment  allege  a 
crime  or  offense?  <3)  Was  the  Imtructlon 
uptm  ttw  qnestlott  of  dzunkennesB  &  proper 
«ieT 

The  Indictment  was  predicated  npaa  see* 
tlon  S515  at  tlM  Berlssd  Statutes  of  the 
United  States.  This  section,  together  with 
the  whole  chapter,  bas  tor  its  object  the  pro- 
tection of  the  dectire  franchise.  In  tba 
Kcdon  there  are  enomeimted  sereral  distinct 
offenses,  two  of  which  It  has  been  endesTW- 
ed  to  set  Qot  in  this  indictment  Hie  defand- 
snt  Insists  that  the  two  offenses  are  eadi  ar 
fHony,  and  cannot  be  Joined  In  one  Indict- 
ment, so  as  to  oraapel  him  to  go  to  trial 
upon  them,  cspedallr  where  he  has  season- 
abl7  moved  to  have  the  prosecntloB  dect  up- 
on wliicb  It  win  proceed.  Upon  the  ofiier 
hand,  fhe  United  States  says  that  the  two 
offenses  are  not  fdmles*  but  simply  misde- 
meanors, and  that  tbey  can  be  Joined  In  tbe 
same  indictment  Tbe  d^endsnt  says  that  a 
lel<»7.  In  this  territwy.  tB  a  public  offense 
pmiishable  with  destli,  at  wlilcih  Is,  or  in  flw 
discretion  of  the  court  maj  be,  punldiable 
hj  Imprisonment  In  the  penltentlaxy  w  ter- 
ritorial prison,  m  any  other  putdic  offense 
vhldi  Is  or  may  be  expressly  detdared 
law  to  be  a  felcmy.  Sectton  689,  Oomp.  Iaws 
N.  Bi.  If  this  statute  was  oontrcdling  In  this 
case,  tli^e  could  be  no  question  but  that  the 
contentltNa  of  the  defmdsnt  was  cwreet 
This  is  a  proeecDtion.  faowerar,  In  a  tmlto- 
rial  court,  ot  an  offense  against  a  law  of  the 
United  States,  not  of  tbe  terrltoiy.  The 
Quoted  section  has  reference  primarily  to 
offenses  made  sndi  by  tbe  tanitMlal  l^ls- 
Utore.  It  is  true  that  the  siqirane  court  of 
the  United  States  has  repeatedly  held  that  bi 
the  trial  of  United  States  offnaes  bi  let- 
ritorial  courts  all  of  the  procedure  la  to  be 
regulated  by  the  territorial  legislatara 
Hombuckle  v.  Toombs,  18  WalL  648.  But 
this  provision  does  not  bare  reference  to 
procedure,  but  cbaracterbns  an  offense^  A 
fekmy  is  supposed  to  be  more  heinous  than 
a  misdemeanor,  and  carries  wltti  It  greater 
dlsHster  to  the  reputation  and  dttracter  of 
the  acoosed.  The  United  States  can  aay 
what  are  and  yrbAt  are  not  feloniee,  and  tt 
does  not  rest  In  12ie  power  ct  the  territMlal 
legislature  to  change  or  alter  that  offoiae, 
ilfflply  because  the  ctrngress  of  the  United 
States  has  sem  flt  to  prorlde  that  in  the 
territories  the  oourts  thereof  shall  take  Ju- 
riidlctkm  and  try  offenses  against  tiie  laws 
of  the  United  States.  The  right  of  the  ter- 
ritorial leglslatnre  to  provide  the  prooedure 
sod  pleadings  for  Its  courts  citnnot  be  con- 
■idoed  as  Implying  the  ri^t  to  change  the 
natnre  of  an  offense,  as  decreed  by  another 
and  oHupetent  authority.  lUs  being  true, 


thB  question  Is,  what  were  the  oSenmem  at 
leged  in  this  indictment,— misdemeanors  or 
feloniesT  There  are,  undoubtedly.  In  con- 
templation ct  fbn  laws  cf  the  United  States* 
felonies  as  at  common  law,  sucb  as  murder 
and  treas<m.  though  not  spedfleally  so  de- 
nominated. A  reading  of  certain  statutes,  as 
sections  ttB46,  B890;  Rer.  St  U.  S.,  scema  to 
show  0uit  Uiereore  offenses  wMtih  are  f donlea, 
because  they  were  soefa  at  common  law.  AB 
acts,  thou^  other  than  these,  which  hare 
be«i  mode  offenses  by  statute,  and  were  not 
per  se  wrong,  are  considered  misdemeanors 
simply,  unless  spedfleally  doumilnated  fd- 
onles  in  the  respective  laws  creating  them. 
U.  S.  T.  Bdrln,  46  Fed.  B^.  S8L  Tbe 
offenses  covered  by  this  indictment  are  not 
denominated  felonieB  the  law  creating 
them,  and  are,  thCTefore,  mlsdemeanMs. 
Misdemeanors  can  be  joined  In  Hie  same  in- 
dictment And  It  is  not  error  for  th»  court 
to  refuse  to  compd  ttte  prosecution  to  elect 
up<Mi  whitih  count  it  win  proceed,  but  it  may 
proceed  upon  all  the  counts  in  the  same  trlaL 

4  Amer.  &  Eng.  Bnc.  Law,  TCa 

It  is  next  urged  that  ttie  taidlctment  flUls 
to  allege  ai^  t^oise  known  to  the  law.  It 
la  usually,  In  cases  of  statutray  offenses,  <ni]y 
necesssry  to  sllege  the  offense  In  the  words 
of  the  statute.  Whart  Orim.  FL  &  Pr.  | 
220.  Tbe  sectfon.  5616,  under  which  the  In- 
dictment Is  drawn,  makes  It  on  offense, 
among  other  things,  to  neglect  or  refuse  to 
make  and  return  tbe  oertiflcate  cf  election 

05  required  to  be  d<ne  by  llie  law,  and  to  re- 
fuse to  perfHm  sny  duty  proTlded  for  by 
this  section  or  any  other  section  of  the  law. 
The  indictment  vedfloolly  charges  that  the 
d^Midant  did  refuse  to  perform  bis  dntles, 
and  tiie  nature  of  ttiose  duties  whldi  he 
refused  to  perfbrm.  It  is  insisted,  however, 
that  tbe  Indictment  ought  to  have  alleged 
that  by  reason  of  the  defendant's  wrongdo- 
ing the  other  election  officers  could  not  pn^ 
form  their  duties;  that  no  certificate  could 
be  made  by  a  majority  of  tin  ofOcera; 
that  no  certificate  was  actually  made;  that 
the  polls  were  not  actually  closed  at  6  o*dock 
P.  H.;  that  some  qualtfled  elector  was  pre- 
vented tnm  voting  1^  the  omlsslm  of  tbe 
d^endant  But  thta  contention  cannot  be 
sustained.  Tbe  law  cast  a  duty,  simply,  qp- 
on  tbe  defendant  which  he  undertook  to  pee- 
fbcm;  and  tbe  law  provides  If  he  Intentlm- 
ally  refuses  to  perfmm  that  duty  thus  un- 
dertaken he  shonld  t>e  puntahed  for  It  Tb«e* 
ton  It  is  miiy  necessary  to  allege  tiie  duty, 
its  undertaldng.  and  ttie  Intentioiial  refnsal 
to  perform  it  to  meet  tbe  requirements  of 
good  pleading.  U.  S.  v.  Britttm,  107  U.  S 
666,  2  Sup.  Ct.  Rep.  612.  It  appears  that  tn 
this  indictment  it  is  alleged  that  the  acts 
were  done  willfully  and  maliciously.  Itvras 
not  necessary  to  make  these  allegations,  for, 
U  the  acts  were  done  knowingly,  that  Wsa 
sufficient  to  const! tuta  the  offense.  The  rest 
was  surplusage.  The  defendant  contends 
that  the  Instruction  as  to  drunkenness  ezcus- 
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big  crime,  whUe  technically  correct,  was  er- 
roneous here,  for,  If  the  defoidant  waa  drunk 
when  he  did  the  acts  complained  of.  be  could 
not  hare  done  them  willfully  and  malicious- 
ly. It  Is  unnecessary  to  pass  np<xi  that 
phase  of  this  ccmtentioa,  as  the  Instruction 
was  correct,  in  view  of  all  that  the  prosecu- 
tion was  called  np<Mi  to  prove  In  order  to 
sustain  a  conviction.  Finding  no  error  In 
the  record,  the  judgment  <a  the  lower  court 
fs  affirmed. 

O'BRIEN,  a  and  rBKICUAN,  ooo- 
cur. 


TEXAS.  S.  P.  A  N.  RT.  CO.  t.  SAXTON 
et  al. 

(Supreme  Court  of  New  Mradco.    Sept  80, 
1893.) 

Rbfusai.  to  OBAira  Cosmnxisam  —  Rbtibw  oh 

ApFBAI.  —  RaoOBD  OV  AHOTHBK  AOTIOH  AM  BtI- 

1.  The  action  ot  the  trial  court  In  refasing 
a  motion  for  coDtlnaance  will  not  be  reversed 
unless  it  appears  that  such  court  abused  its 
discretion. 

2.  In  an  action  to  recover  damans  sus- 
tained by  plaintiffs  bv  reason  of  having  been 
prevented  from  completing  th^  contract,  de- 
fendant cannot  introduce,  am  evidence,  the  rec- 
ord of  the  proceedings  In  another  action  against 
it  by  plaintiffs  to  enforce  a  mechanic's  Hen. 

3.  Where  no  objection  is  taken  to  evidence 
at  the  trial,  an  olqection  thereto  will  not  be 
noticed  on  afveal. 

4.  Where,  under  the  contract  plaintiffs 
were  to  commence  the  work  therein  provided 
for  on  a  specified  date,  and  failed  to  do  so,  it 
was  competent  tor  them  to  show  that,  though 
defendant  notified  them  at  that  date  that  It 
had  arrsniced  for  them  to  commence,  it  failed 
to  make  ^e  arrangements;  such  evidoice  l>e- 
ing  offered,  not  to  change  the  terms  of  the 
contract,  but  to  show  the  reason  of  their  non- 
compliance therewith. 

Error  to  district  court,  Sante  Fe  emaxtri 
Edward  P.  Seeds,  Judge. 

Action  by  Uond  D.  Saxtm  and  another 
against  tlie  Texas,  Sante  Fe  ft  NorOiem 
Railway  Company  for  work  and  services  per- 
formed. There  was  a  Jtidgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 

Francis  Downs,  for  plaintiff  In  error.  Ed- 
ward li.  Bartlett,  for  defendants  In  oror. 

FREEMAN,  J.  This  caoBO  Is  now  before 
the  court  for  the  third  Ume,  and  lnv(Aes  the 
application  of  the  maxim  "Interest  rei  pub- 
llcae  nt  sit  flnls  Utlum."  The  original  peti- 
tion was  filed  in  the  district  court  for  Santa 
Fe  county  on  the  2Stb  day  of  January,  1884. 
It  was  a  suit  brought  by  the  defendants  In 
OTor  to  recover  of  plaintiff  In  error  the  sum 
ot  $25,000,  alleged  to  be  due  for  work  and  la- 
bor performed  under  two  certain  contracts 
therein  set  out  and  nominated  aa  "Contract 
A"  and  "Contract  B."  A  plea  In  abatemmt 
having  been  interposed,  and  issue  Joined 
thereon,  a  Jury  was  waived,  and  the  court 
found  the  issues  in  favor  of  the  plaintiffs, 
an'1  gave  Judgment,  refusing  d^ndanfs 


offw  to  plead  over,  and  refusing  also  to  im- 
panel a  Jury  to  assew  the  damage.  Wlthom 
proof  as  to  the  amount  of  the  plalDtiffs*  dam- 
age, the  court  peremptorily  renAered  Judg- 
ment In  their  taror  for  $25,000,  the  amount 
daimed  In  ttieir  petition.  On  appeal  to  this 
court  the  Judgment  was  reversed,  and  th- 
cause  remanded.  8  N.  M.  2S2,  Q  Pmc  Re?. 
206.  On  the  second  trial  in  the  court  belov 
the  plaintiffs  (the  defendants  in  error  hep? 
offered  in  evidence  the  two  contracts  Eti-'d 
on.  The  court  excluded  them,  however,  on 
the  ground  that  the  action  was  in  assomi^i. 
and  the  con  tracts,  being  under  seal*  coaH 
not  be  read  in  support  of  that  form  of  ac- 
tion. Jodgmrat  was  therefore  readered  In 
f&vor  of  the  plaintiflrB,  (the  defendants  b 
error  here.)  On  appeal  to  this  court,  how- 
ever, held  that,  as  the  contracts  were  sealed 
only  by  the  private  seal  of  the  agent  of  the 
corporation,  they  were  not  specialties,  and 
could  thra^ore  be  received  In  evidence,  aiil 
the  Judgment  of  the  court  below  was  tber;- 
upon  reversed,  and  the  cause  again  renmod- 
ed.  4  N.  M.  201,  16  Pa:e.  Rep.  851.  On  the 
call  of  the  cause  on  the  third  trial  In  tbe 
court  below  the  defendant  (tbe  plaintiff  ia 
vmx  here)  moved  the  court  for  a  continu- 
ance, the  principal  grounds  aastgned  beinj 
that  the  attorney  making  the  motion  hi  i 
been  but  recently  empl<ved;  that  the  orlgicil 
attorneys  In  the  cause  "have  ^ther  remoxM 
from  the  territory  or  have  withdrawn  fnia 
the  case,"  and  that  the  affiant  was  not  fa- 
miliar with  the  facts  In  the  case,  and  1^1 
been  misled  by  the  attorneys  for  the  pljlc- 
tlffs,  etc.  The  motion  for  continoance 
overruled,  and  this  action  of  the  court  is  ss- 
signed  for  error.  This  was  not,  under  tin 
drcumstances  of  this  case,  an  error  of  whidi  | 
this  court  can'  take  notice.  It  is  now  veH 
settled  that  this  court  wlH  not  reverse  Of 
action  of  the  court  below  In  granting  or 
fusing  a  motion  for  continuance,  nnless 
appears  that  the  court  has  abused  Its  Oistre- 
tion.  Thomas  T.  McCormlc^,  1  N.  M.  3TI 
The  facts  at  this  case  fall  to  show  that  t» 
discretion  of  the  conrt  was  not  properly  ex- 
ercised. 

The  second  assignment  of  error  la  tbai 
the  court  erred  In  permitting  the  introdws 
tion  of  the  ccmtracts  between  the  compai? 
and  L.  D.  Saxton,  this  b^g  a  salt  in  wbic^ 
the  said  Saxton  and  one  Edward  F.  Bro«i:r 
are  «q)lalntiffB,  and  there  being  nothing  fs  j 
the  contracts  to  show  that  Browne  bad  set 
Interest  therein.  This  questioii  was  d3» 
cussed  and  determined  by  this  court  in  tbe 
case  cited  from  4  N.  Bf.  and  16  Pac.  Re?, 
wherein  the  court,  after  showing  that  Brow 
had  an  Interest  in  the  contracts,  and  thi: 
under  the  statutes  of  this  traritory  (Comp- 
Laws.  8§  1884,  1888)  suits  are  to  be  broofrii: 
In  the  name  of  the  real  parties  tn  interna 
held  tiiat  the  Joinder  of  Saxton  and  Browof  | 
as  plalntlfls  was  pn^wr.  4  N.  M.  202,  II 
Pac.  Rep.  851. 

The  third  assignment  of  orror  rdatei  s> 
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tlie  refasal  of  ttie  court  to  admit  u  «Tiaence 
the  record  of  the  proceedings  of  said  conrt 
In  another  case  wherein  the  defendants  In 
ernw  procured  a  decree  against  the  plalntlffa 
Id  error  on  a  bill  Died  to  enforce  their  me- 
chanic's lien.  There  was  no  error  In  this. 
The  form»  was  an  action  under  the  statute 
to  enforce  their  mechanic's  lien,  while  Qie 
pending  avdt  Is  to  recorer  damages  sustained 
by  reason  of  having  been  preTented  from 
completing  their  contract. 

As  to  the  fourth  and  fifth  assignments  of 
error,  neither  of  them  Is  well  taken.  The 
proof  shows  that  the  defendants  In  error 
did  not  Tolantarlly  abandon  the  work;  and, 
as  to  the  evidence  of  Irwin,  that  plalntUI  in 
error  notified  defendants  in  error  to  prepare 
to  commence  woric  under  Oontract  B  at  a 
certain  time,  it  Is  to  be  observed.  In  the  first 
place,  that  it  was  offered  and  received  with- 
out objection  as  to  this  partlciilar.  The 
whole  deposition  was  objected  to  on  tho 
ground  that  the  contracts  were  not  with 
Browne  and  Saxton,  but  wltti  Baxton  alone, 
which  objection,  as  we  hare  seen,  had  al- 
ready been  disposed  ot    An  objections  We 
question  and  answer  contained  In  a  dei>o- 
flition  cannot  be  reached  by  general  ob- 
jection  to   the  deposition   itself.  Aside 
from  the  fact,  however,  that  Hils  par- 
ticular evidence  was  not  objected  to  when 
offered,  it  does  not  dearly  appear  that  it  was 
eitfaor  Irrelevant  or  Incompetent   This  evi- 
dence was  not  offered  to  change  tiie  terms 
<rf  the  written  ctmtract,  bat  to  show  the  rea- 
moa  why  the  defendants  did  not  oomidete 
their  undertaking.  Under  the  terms  of  Con- 
tract B  they  were  to  commence  the  work 
IiroTlded  for  In  that  contract  tm  or  about  the 
1st  day  of  Augnst,  1882.   The  testimony  ob- 
jected to  Is  tiiat  of  Irwin,  tiie  engineer  for 
the  defendant  corporation,  who  says  that  he 
motlfled  Browne,  late  in  July  or  early  In  An- 
gaat,  1882,  that  srrangaments  had  been  made 
by  the  company  to  ocnumenoe  the  work;  but 
be  iwoceeds  to  state  that  the  otnnpany  fiUled 
to  make  the  necessary  arraDgements,  and 
tbls  Is  given  as  the  reasw  that  Browne  did 
not  bscin  the  work.   Thae  is  no  apparent 
errvr  In  ttie  record,  and  the  Judgment  will 
luiTe  to  be  afllrmed,  and  It  Is  ao  ordered. 

O'BBEBN,  O.  J.,  OOOCUEiL 


VSVTBD  STATES  t.  SWAN. 

(Soprome  Conrt  of  New  Hexfeo.  Segt.  80, 
18B3.) 

FbLOITT— BMBSSSLSltBHT  OF  PoSTiX  FUNDB— SVl- 
OBirOB — BiPjLKATlOir  or  JUBT  —  COHSnTDTIOXAL 
IiAW. 

1.  Under  Supp.  Her.  St.  U.  S.  &  144,  {  1, 
providing  that_penoQa  embezzling  any  money 
of  the  United  States  shall  be  deemed  guilty  of 
a  felomy,  a  postmaster  cuivicted  of  embeziling 
from  the  DHin^^order  fnnda  la  guilty  of  a  fel- 
ony, sneh  money  beloni^ng  to  the  United 
Stmtao;  Ber.  Bt  |  4040,  prorldtaiK  that  all  sneh 


funda  shall  be  deemed  to  be  in  the  national 
treasurr. 

2.  Rev.  St  S  4046.  providing  that  on  trial 
for  an  Indictment  for  embezzlement  of  mon^- 
order  funda  a  transcript  from  the  money-order 
account  books  of  the  sixth  auditor  shall  be 
prima  facie  evidence  of  a  balance  due,  is  not  In 
violation  of  U.  S.  Const.  6th  Amend.,  providing 
that  in  all  criminal  cases  the  accused  ahall  en- 
joy the  right  to  be  confronted  with  the  wlt- 
nessea  against  him. 

8.  A  Jnry  in  a  criminal  case  were  instruct- 
ed that  If  tli^  agreed  on  a  verdict  In  the  night 
thn'  could  seal  it  up,  give  It  to  their  foreman, 
and  separate,  returning  into  court  the  follow- 
ing morning.  They  did  so.  On  opening  the 
verdict  it  was  found  to  be  so  defective  that  no 
judjpnent  could  be  rendered  on  It.  The  court 
thereupon  wrote  out  a  proper  form  of  verdict, 
finding  the  defendant  gnilty.  On  polling  the 
Jnry,  one  of  them  aald  it  was  not  his  verdi^ 
The  Jury  were  sent  out  again,  and  returned  in 
an  hoar,  rendering  the  verdict  as  written  cot 
hj  the  court.  Held,  that  the  separation  at  the 
jury  entitled  defendant  to  a  new  trial. 

Error  to  district  conrt,  second  district;  W. 
D.  Lee,  Judge. 

A  M.  Swan  was  convicted  of  raabessle- 
ment  as  postmaster,  and  brings  OTor.  Be- 
TCTed. 

Bernarfl  S.  Bodey.  tor  plaintiff  In  «nor. 
Bucsne  A  Flske*  U.  &  Dtst  Atty. 

0*BBIBN,  0.  J.  Tlie  defcsidant  bdow,  A 
M.  Swan,  was  Indicted;  as  postmaster  at 
OaUap,  fw  tb»  embeadement  of  five  hnn- 
dred  and  sixty-odd  dollaia,  alleged  to  bdong 
to  the  moneyKJrdw  funds  of  the  postal  de- 
Daztment  'or  tbe  United  Stataa.  He  enter- 
ed a  Dlea  of  not  guil^,  was  tried  and  con- 
victed, (the  jury  finding  the  amonnt  embea- 
ded  to  be  $13^)  and  was  tberenpon  sen- 
tenced to  pay  a  fine  of  $20a  The  cause 
is  here  for  review  i^on  writ  of  error.  The 
indictment  was  di:awn  nnder  tbe  provlslona 
of  section  4046  of  the  Bevised  Statntea  of 
the  United  States,  tbe  portiMiB  ot  whieb, 
pertinent  to  the  disputed  points  Involved  In 
the  case,  are  as  foltowsf  "Bvery  postmaster 
*  *  *  emi^yed  in  or  ccHinected  witb  tbe 
business  or  operation  of  any  money-wder 
office^  who  converts  to  his  own  use,  In  any 
way  whatever,  or  loans,  or  deposits  In  any 
bank,  except  as  autbwised  by  this  Utte,  or 
exchanges  for  other  funds,  any  portion  of 
the  money-order  funds,  shall  be  deemed 
guilty  of  embeazlement;  •  •  •  and  any 
failure  to  pay  over  or  produce  any  money 
order  funds  Intrusted  to  such  i>erSon,  shall 
be  taken  to  be  prima  fade  evidence  of  em- 
besslement;  and  upon  the  trial  of  any  in- 
dictment against  any  person  tor  such  em- 
beffidement,  It  will  be  prima  fade  evidence 
of  a  balance  against  him  to  produce  a  tran- 
script from  the  money-mrder  acoonnt  bookM 
of  the  sixth  auditor."  The  chief  errors  urged 
by  plaintiff  In  oror  to  secure  a  reversal  of 
the  Judgment  are,  In  substance:  First,  the 
admission  in  evidence,  over  defendanfs  ob- 
jection, of  the  certified  transalpt  from  the 
money-order  account  books  of  the  Blxtb 
audltM-  of  the  treasury,  pnrporttng  to  show 
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tiw  balance  due  bom  the  defendant  to  the 

postal  deportmeat;  second,  separation  of 
the  joTT  before  they  bad  agreed  upon  a  rer- 
dlct,  after  the  cause  had  been  submitted. 

In  view  of  the  animated  controrersy  be- 
tween respective  counsel  In  the  court  below 
as  well  as  in  this  court  as  to  whethor  the 
offense  charged  Is  a  felony  or  a  misde* 
meanor,  before  proceeding  farther,  we  hold 
that  die  offense  Is  a  felony;  not  because  the 
territorial  enactments  declare  similar  crimes 
felonies  under  the  laws  of  the  territory,  but 
because  congress  has  so  designated  the  crime 
of  embezzlement.  It  is  prorlded  by  chapter 
144,  sec  1,  Bnpp.  Rev.  St  U.  8.,  *tbat 
any  person  who  shall  embezzle  •  *  • 
any  moneys  of  the  United  SUtes  shall  be 
deemed  guilty  of  fdony,**  etc  The  Indict- 
ment is  predicated  upon  the  fact  that  the 
money  In  controversy— post-offlce  money-or- 
der funds— belongs  to  the  United  States.  In- 
deed, there  can  be  no  doubt  about  the  cor- 
rectness of  this  prui>osltion,  in  riew  of  thp 
language  of  secdon  4045  of  the  Revised 
Statutes  of  the  United  States,  providing  that 
all  such  funds  shall  be  deemed  to  be  in  the 
national  treasury.  Defendant's  counsel  tries 
to  support  wi'h  much  f'trce  and  eamestnesi 
his  first  asslgumeat  «>f  error.  He  insists  thiit 
the  certified  tr.onscrlpt  from  the  bookii  In 
the  office  of  tU<)  sixth  auditor,  showind  a 
balance  due  from  the  defendant  as  postmas- 
ter to  the  postal  department,  was  errone- 
ously admitted  In  evidence,  and  that  his  con- 
Tictlon,  mainly  supported  by  such  proof,  was 
Illegally  procured.  Such  copy,  at  common 
law,  would  be  Inadmissible  as  evidence  in 
any  case,  civil  or  criminal.  But  congress 
has  declared,  in  the  act  creating  or  defining 
the  offense,  that  a  "transcript  from  the  mon- 
ey-order  account  books  of  the  sixth  auditor, 
shall  be  prima  facie  evidence  of  a  balance," 
and  we  fall  to  find  anything  violative  of 
defendant's  rli^ts  In  such  enactment.  Doc- 
umentary eridence^  when  pertinent  and  ma- 
t^al.  may  be  as  competent  upon  the  trial 
of  criminal  as  upon  the  trial  of  civU  causes; 
and  it  Is  not  disputable  that,  whm  the  orig- 
inal is  competent,  congress  may  give  the 
like  effect  to  a  transcript  or  copy.  Were 
such  not  the  case,  the  conviction  and  punlsh- 
mait  of  many  guilty  persons,  especially  If 
pnblic  offlcera,  would  often  be  Impracticable. 
It  Is  true,  the  constitution  of  the  United 
Statieft-M  confidently  invoked  by  defetad- 
ant's  counsel  In  his  brief  as  well  as  in  his 
oral  argument  in  sappmt  of  his  contention 
— ^Tides  "that  In  all  criminal  prosecutions 
tho  accused  shall  enjoy  the  right  •  •  • 
to  be  confronted  with  the  witnesses  against 
blm,"  bat  dearly  no  cme  eror  serlonsly  con- 
tended, at  least  btfwe,  that  under  this  pro- 
Tlaton  none  but  oral  testimony  Is  admimlble 
upon  the  trial  of  criminal  causes.  The  rec- 
ord doss  not  disclose  upon  what  ground  ob- 
jection was  made  to  the  admission  of  the 
transcr^t.   Counsel  must  hare  meant— for 


that  is  the  burden  of  his  oral  argu 
fore  this  court— that  all  written 
mentary  erldenoe  Is  Inadmissible  s 
defendant  upon  a  criminal  trial, 
port  of  tids  posltltHi  he  cites  the  ] 
of  the  federal  constitution  above 
But  that  can  have  no  such  meanin 
a  mere  fwmal  protest  and  goamntj 
certain  abuses  that  had  been  pnic 
fore  the  court  of  star  chamber,  and 
other  tribunals.  In  Bngland  and  otl 
tries,  wherein  witnesses  were  requli 
least  allowed,  to  testify  in  the  ah 
the  accused.  Bat  manifestly  it  < 
mean  that  In  the  trial  of  a  ponon 
for  instance,  with  the  crime  of  p 
the  official  record  of  the  marriagi 
admissible  on  the  groimd  that  oral  t 
only  la  competent  to  establish  tlic 
marriage.  The  mon^-order  accou: 
of  the  SOToal  momy-orA&t  post  oi 
kept  by  swwn  facers  in  the  offlc 
sixth  andltor.  Th^  are,  by  law 
of  the  dc^Htrtaient,  presumed  to  c 
correct  statement,  famished  1^  t 
postmaater  himself,  of  all  moneys 
on  account  of  money  ordm  issued, 
ord  before  us  does  not  show  bow  tb 
of  $502.66  against  the  defendant  w 
talned.  But  the  statement  showing 
ance  Is  properly  codified  *'to  be  a 
correct  transcript  fn>m  the  mon^n 
count  bo^  of  the  postofflce  dei 
of  the  account  of  A.  H.  Swan,  h 
mast^  at  Gallup."  TUs  is  sufflcli 
law  requires  such  accounts  to  be 
k^t;  hmce  chey  are  not  based  on  < 
or  conjectures,  but  on  data  suppUe 
defendant  hlms^  We  find  no  err 
admission  of  the  certified  transcrlp 
T.  Fovythe,  0  McLean,  &84;  Sh 
State,  53  Ga.  148.  The  o«utructi 
by  the  defendant's  counsel  to  t 
amendment  to  the  fedwal  cMutitnti 
tenabla  His  argument  proves  loo 
it  would  practically  exclude  from 
tnal  trials  documentary  evidence 
kind. 

But  the  second  ground  of  «ror  or 

aration  of  the  Jury  befwe  finding  i 
etc— is  ihore  serious,  and.  In  our 
must  prove  fatal  to  the  judgment, 
record  <m  this  point  is  brief,  it  is  tn 
in  full:  "The  cause  was  th^  gfv< 
juiy,  v^o  retired  about  four  o'doc 
aftonoon  of  the  10th  day  of  Hare 
1892,  under  Instroctions  from  the  e 
If  tixey  a^eed  upon  a  verdict  dv 
nl^t  they  could  seal  It  np,  and  g 
tiietr  for«nan,  and  tbea  separate^  a 
wards  come  Into  court  at  the  openh 
following  morning  session,  and  re 
verdict.  The  jury  did  arrive  at  a 
'verdict'  at  about  sevm  o'dock  «i 
lowing  m(wning,  (Hsrch  Uth.)  aftc 
be«  out  all  nig^t  considering  Hw  ai 
sealed  up  and  gave  sodL  allied  v 
thdr  ft)rMnan,  and  th»i  dispersed,  i 
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About  tlieir  business  la  the  communis,  and 
to  their  homes,  and  mixed  with  the  people, 
until  the  (^)ening  of  t^Mirt  some  three  hours 
a^terwarda,  at  ten  o'dock,  a  few  minutes 
&ft»  which  the7  came  Into  court,  and  th^^e, 
by  their  foreman,  returned  such  alleged  ver- 
^Ict,  which  was  and  Is  In  words  and  figures 
aut  ff^ows:  'We,  the  Jury,  hare  come  to 
the  ccmduslon,  and  unanimously  agree,  that 
the  defendant,  A.  M.  Swan,  to  the  best  oi 
our    understandlne,    and    coosidtflnir  the 
welghtof  theeridence,  find  that  he  Is  Indebted 
to  the  government  of  the  United  States  the 
sum  of  (l.'i0.09,  It  being  as  near  as  we  can 
ascertain  from  the  money  missing  irom  the 
Gallup  post  office  Maixdi  11,  18^'  (This 
verdict  was  retumed  In  the  Spanish  lan- 
guage.)   Tliat  thereupon  the  court,  after 
bK^ng  at  the  so-called  *Terdict,'  and  bav- 
inff  it  translated,  wrote  oat  the  following 
verdict:    'We,  the  Jncy.  find  the  defendant 
-Kuilty  aa  idiarged  In  the  indictment,  and  that 
the  ameont  of  moDeir  embezsded  was  the 
■snm  of  one  hundred  and  thirty-nine  dollars;' 
had  it  read  to  them,  and  Inquired  of  them 
U  that  was  tbelr  verdict    Some  at  them  an- 
swered 'Yea,*  but,  on  being  polled,  the  sec- 
ond Juror  who  responded  answered  'Na'  that 
It  was  not  his  verdict  .The  court  tiien  told 
th0  jury  to  go  bock  to  their  quarters  In 
diarge  of  the  baUlff,  to  ddiberate  upMi  titelr 
verdict  and  that,  if  the^  could  find  that 
vwdict  aa  written  out  by  die  ooort  to  be 
thedr  verdict^  to  sign  It  and  return  it  Into 
-court;  and  further  Instructed  them  that  they 
need  not  nei^ssaxUy  find  that  verdict  but 
might  find  the  defoidant  not  guUty  if  they 
80  choee,  or  words  to  that  effect   They  re- 
tired to  thdr  quflrt«8,  were  locked  up  by 
the  bailiff,  and  something  like  an  hour  or  so 
later  returned  Into  court  the  Tablet  so  .writ- 
ten out  tor  them  by  the  court-4n  &ct  the 
rerr  aame  paper,  duly  signed  by  tiielr  fore- 
man,—and  answered  that  it  was  their  ver- 
diet  and  affirmed  such  fact  on  being  polled." 
Sndi  is  tbe  hlstoiy  of  tlie  error  OHniOalned 
of  as  dlsdoaed  by  the  record.   There  are 
no  provisions  in  ibe  statutes  of  the  territory 
reguLatlng  the  practice  In  sudi  particulars, 
beoce  we  must  be  controlled  by  the  rules 
recognlscA  at  the  CMnmon  law.   The  ded- 
Sims  of  tlu  state  courts,  predicated,  at 
they  are,  to  s  great  extent  upon  local  stat- 
utes, are  not  alw^rg  In  harmony  upon  the 
subject   The  court  correctly  refused  to  re- 
ceive ttie  "sealed  verdict"  as  no  legal  Judg- 
ment could  be  altered  upon  It   It  was  not  a 
finding  upon  tbe  Issue,  determining  the  guilt 
or  innocence  of  the  accused;  and  a  finding 
not  determining  that  fact  Is  no  verdict 
The  Jury  should  have  been  kept  together 
untn  they  had  agreed  upon  a  verdict,  and 
when  they  separated  before  sudi  agreement 
th^  did  so  in  violation  of  the  instructions 
given  them  by  Uie  court,  and,  even  if  that 
could  change  the  reeiilt  without  the  express 
or  Implied  consent  of  the  defendant    It  is 
true  thejy  no  doubt  believed  that  ^cy  had 


agreed  upon  a  verdict  before  the  aeparaiion, 
but  In  that  belief  they  were  mistaken,  as 
correctly  held  by  the  trial  court  But  jurors' 
mistakes  cannot  be  allowed  to  impair  the 
il^ta  of  t2ie  por^  accused.  Tbe  rules  of 
the  oomnuHi  law  require,  especially  in  trials 
of  felonies,  that  after  liid  cause  is  submit- 
ted, and  the  Jury  (diarged  by  the  court,  no 
separatlm  Intervene;  that  no  Intermingling  , 
with  the  public  be  allowed  until  a  verdict  is 
returned.  This,  of  course,  does  not  Include 
tbe  temporary  withdrawal  of  a  Juror  from 
his  fellows  under  charge  (tf  a  bailiff  for  a 
proper  or  necessary  purpose.  If  there  be  an 
exception  to  the  general  rule,  It  Is  applicable 
only  to  dvll  causes  or  mlademeanors,  but 
we  do  not  find  that  a  departnre  haa  ever  been 
tolerated  in  case  of  felonies  In  toe  absence 
of  statutory  enactm«it  Tlie  rule  fftvored 
by  the  supreme  court  <rf  tiie  United  States 
appeen  to  be  tliat  when  there  la  nothing 
In  the  record  showing  tbe  harmlessness  of 
the  separation,  the  unlawfulness  of  such 
conduct  la  ouffldent  to  warrant  a  prMtrmp- 
ti(Hi  that  the  verdict  was  not  properly  found 
against  the  defendant.  fHie  rtOe  heietofCHe 
announced,  as  applied  to  Hie  facts  in  this 
ooae^  in  Territory  v.  Bdie,  (N.  M.)  80  Pbc. 

851,  is  not  in  confilct  with  ttiese  views; 
and,  even  if  it  wen  incorrect  in  the  state- 
ment tqxm  a  rehearing  of  the  latter  cause 
at  tbe  present  term  we  felt  bound  to  modify 
tbe  rule  as  therein  a:[n<e8sed  in  deference 
to  the  doctxlne  annomioed  by  the  fedenil 
supreme  court  In  Hattox  r.  T7.  fl.»  146  IT.  S. 
140,  13  Sup.  Ot  50.    The  [H%sent  la 

a  United  Statea  caae^  and  In  Its  trial  the 
courts  of  the  t^frltoiy  should  coatona  to 
the  rules  establMied  by  the  supreme  court 
of  tbe  United  GKates,  oa  oontrodlstlnRnlshod 
from  those  of  the  state  courts.  Tbe  federal 
supreme  court  adopting  the  rule  laid  down 
by  Judge  Wlurttm,  says:  '^Qenoe  the  eep- 
oratlon  of  the  Jury  In  eudi  a  way  as  to  ex- 
pose them  to  tampering  may  be  reason  for 
a  new  trial,  variously  held  aa  absolute,  or 
prima  fade,  and  subject  to  rebuttal  1^  the 
prosecution;  or  oc»tlng«it  on  proof  that 
tampering  reaUy  to<riE  ^oce."  Whart  Orim. 
PL  &  Fr.  I  821.  '  Besumiuft  Ohl<if  Justice 
Fuller,  q»eaklng  fat  the  court,  thus  dedares 
tbe  nde;  '^Private  communications,  pos- 
aibly  prejudldal,  between  Jurors  and  third 
penK»8  or  witnesses  or  the  officer  In  charge, 
are  absc^tely  forbidden,  and  Inraltdate  tbe 
verdict  at  least  unless  their  hannlessnuss 
is  made  to  appear."  M.aitox  r.  U.  S.,  su- 
pra. TIm  Jury  remained  separated  for  three 
hours,  ndn^Ing  and  converslns  with  the  gen- 
eral public  during  all  that  time.  There  la 
nothing  In  the  record  disclosing  the  harmless- 
ness oi  such  transaction.  On  the  contraty, 
it  appears  that  the  Jurors  during  tlilo  pro- 
tracted separation  associated  and  uoovcarsed 
with  the  citizens  of  Albuquerqoe,  exposed 
to  all  the  tmfair  Influences  that  might  be 
brouj^t  to  bear  up<m  them  by  penwHis  In- 
terested in  the  result   They  may  have  heard 
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nothing  to  disturb  convictloiis  formed  open 
evidence  enibmltted  la  court,  and  they 
may  have  heard  a  great  deal.  In  such  case 
we  hold  Oiat  when  a  Jury  trying  a  capital 
or  noncapital  felony  sepamte,  after  the  cause 
has  been  submitted,  before  reaching  a  Ter- 
dlct,  such  misconduct  Is  presumably  Injurious 
to  the  rights  of  tbe  accused  In  case  of  con- 
viction, and  entitles  him  to  a  new  trial.  It 
follows  that  the  court  below  erred  in  de- 
nying defendant's  motion  tor  a  new  trial; 
hence  the  Judgment  b^ow  must  be  reversed, 
and  the  cause  remanded  tor  further  pro- 
ceedings In  accordance  wiUi  Uie  views  here- 
in expressed. 

SEEDS  and  FREEMAN,  JJ.,  concur. 


ATCHISON.  T.  &  S.  F.  B.  GO.  v.  MABTIN. 
(No.  S43.) 

MABXIN  V.  ATCHISON.  T.  A  8.  F.  B.  CO. 
(No.  635.) 

(Supreme  Court  of  New  Mexico.    Aug.  16, 

WbIT  of  EbBOR  OB  Apfbal  — Sdpbbsbdeas— IN- 
nmiBB  TO  Ehplotu  ~  Pnuiw  Sbbvabts  ob 
VlOB  Pbincipals. 

1.  Under  Practice  Act  VSOlL,  the  proper 
method  for  the  review  of  coioiooa-law  caustiB 
Is  by  writ  of  error,  and  not  by  appeal. 

2.  Tbe  statute  of  New  Mexico  provides 
that  a  writ  of  error  mnst  be  sued  out  within  12 
months  from  date  of  jndgment,  and  bond  given 
within  90  days  to  secure  supersedeas,  the  bond 
to.ba  approved  by  the  clerk  of  the  supreme 
court.  Bond  was  filed  in  the  court  below  with- 
in the  prop^  timu.  and  was  approved  by  the 
Judge  of  that  court,  but  was  not  Indorsed  *'Ap- 

8 roved"  by  the  cliirk  of  the  supreme  court  until 
2  days  after  the  rendition  of  judgment.  BHd 
that,  although  the  correct  practice  requires  that 
the  bond  be  filed  and  approved  by  the  clerk, 
and  that  writ  of  siipersedean  be  issued  by 
the  clerk  of  supreme  couct  wltliin  90  days, 
there  was  a  substantial  compliance  with  Uie 
statute. 

3.  A  section  hand  on  a  hand  car  eoing  to 
his  niace  ol.wm-k  to  aid  in  repairing  the  rail- 
way, and  the  conductor  and  engineer  of  a 
working  train  also  engaged  In  repairing  the 
railway,  are  fellow  servants,  and  the  company 
is  not  liable  for  injuries  to  the  section  man 
caused  by  the  negligence  of  the  conductor  and 
engineer. 

4.  PlalntUf  and  the  foreman  of  the  section 
men  through  whose  negligence  he  was  Injured 
were  fellow  servants,  although  the  foreman 
had  charge  of  the  men,  hired  and  discharged 
them,  and  directed  their  work,  where  it  ap- 
peared that  he  also  worked  as  did  the  other 
men,  and  Iiad  nothing  to  do  with  paying  them. 
O'Brien.  O.  J.,  dlss^ting, 

5.  The  evidence  showed  that  plaintiff  and 
other  section  men  were  going,  of  their  own  vo- 
lition, earlier  than  usual  to  their  work:  that 
the  work  train  was  running  on  tdegrapnlc  or- 
ders: and  that  the  men  on  the  hand  car  knew 
of  the  company's  order  that  "every  man  at 
work  on  the  track  must  bear  In  mind  that.  In 
operating  the  road  under  telegraphic  orders,  a 
train  may  pass  at  an^  moment. '  Held,  that 
the  company  was  not  liable  because  of  tbe  neg- 
ligence of  any  superior  servant  controlling  the 
work  train  and  section  mea. 

Errw  to  district  court,  BmuilUlo  <H>un^; 
William  D.  Lee.  Judge. 


Aotlcm  by  Joaqtihi  Martin  ac 
AtGliison,  Top^  &  Santa  Pe  Ballx 
pany  for  p««onal  injuries.  Fron 
ment  for  plaintiff,  defendant  Mi 
and  also  appeals.  Reversed. 

Henry  L.  Waldo  and  W.  B.  Chi 
plaintiff  in  error.  NelU  B.  Field,  ft 

ant  in  error. 

FALL,   J.  The  motions  filed 

cases,  and  argued,  will  be  coiuskj 
disposed  of  t»gether.  By  the  z 
548,  appellee  seeks  to  have  appeal 
and  suposedeas  set  aside;  by  thi 
defendant  in  error  (also  appellee) 
qimah  writ  of  error.  There  Is  bal 
cord;  in  fact,  but  one  cause.  In 
below  the  defendant  In  error,  or 
recovered  Judgment  for  $8,000  a£ 
plaintiff  in  error,  or  appellant,  trt 
Judgment  an  appeal  was  asked  and 
bond  for  supersedeas  being  fixed  a 
which  was  executed  and  filed  on 
13,  1893,  Judgment  having  been  to. 
the  21st  of  December,  1892.  Ar:ga 
been  quite  exhanstlve,  and  two  op 
the  lower  court  upon  the  points  In 
have  be«i  filed.  We  are  now  calla 
decide  up<m  these  motions,  as  fixing 
of  practice  under  the  acts  of  the 
and  particularly  the  act  of  1891,  c 
known  as  the  practice  acL  By 
clearly,  the  legislature  Intended  t 
mon-law  causes  should  be  reviewed 
writ  of  «Tor,  and  not  by  appeaL 
vision  is  in  express  terms,  and  bin 
less  in  conflict  with  the  organic  act 
quent  acts  of  congress,  and  we  caj 
such  conflict.  The  legislature  pes* 
power  to  provide  the  method  by  whi 
should  be  reviewed  here,  and 
that  power  in  dear  and  iinmlstakaJ 
The  appeal  should  be  dismissed 
reason  tliat  writ  of  error  Is  th' 
method,  and  the  motion  to  dlsmls 
tained  upon  first  ground  of  (he  m 
well  as  upon  tbe  second,  fourth,  i 
grounds. 

We  find  that  the  bond  filed  la  i 
below  was  so  filed  on  the  13th  day  i 
ary,  1803,  and  was  approved  by  t 
of  that  court,  also  being  ind<Hs 
proved"  by  the  clerk  of  this  cour 
23d  of  March,  1893.  The  oonditiODi 
bond  show  that  it  was  intended  to 
supersedeos  upon  writ  of  error  fi 
court,  and  the  point  made  In  the  i 
that  being  approved  by  the  clerk 
March  23d,  92  days  after  rendition 
ment.  It  was  filed  too  late,  under  th' 
fixing  90  days  as  the  peilod  with! 
bond  shall  be  filed  to  secure  stay  < 
tlon.  CfHuplalnt  is  also  mnde  t 
bond  was  treated  court  below  . 
In  appeal,  and  fieri  facias  quashed  v 
ground.  The  statute  provides  that 
of  error  must  be  sued  out  within  IS 
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from  date  of  Jad^ent,  and  bond  given  with- 
in 90  days  to  secure  supersedeas.  In  Ex 
parte  French,  100  U.  S.  4,  the  supreme 
coort  of  the  United  States  decides  that  a 
supersedeas  and  writ  of  error  are  two  diCFw- 
eat  writs.  Clearly,  it  was  the  Intention  of 
the  legislature  to  so  provide,  and  this  has 
been  the  practice  here.  In  a  cause  where  the 
writ  of  error  was  sued  out,  or  supersedeas 
bond  given,  within  90  days,  It  has  been  the 
practice  for  the  clerk  of  this  court,  unless 
an  execution  has  Issued  below,  simply  to 
notify  the  oleik  of  the  lower  court,  Informal- 
ly, that  such  bond  has  been  filed,  which  was 
considered  suffldent  to  prevent  lasulnif  of  an 
execution.  Where    execution    had  issued 
then  u  writ  went  to  the  sherlft  b^ow,  In 
addition  to  the  writ  of  error.  This  practice 
has  doubtless  been  lax,  and,  together  with 
the  repeated  changes  In  the  law  and  rules 
of  this  court,  standing  under  the  territorial 
act  as  law.  has  caused  confusion.  In  this 
case  the  defttidant  below,  evidently  con- 
fused  as  to  the  proper  method  of  review, 
first  sought  It      a^eel,  and  then  by  writ 
of  error,  finally  adopting  both,  and  filing  a 
bond  In  the  requisite  sum,  had  either  or  both 
been  proper,  with  the  Intention  ttiat  the  brad 
should  be  anffldent  In  ^ther.  The  bond,  as 
before  aaid,  states  that  it  Is  for  aaporsedeas 
In  writ  of  KTor,  and  the  only  question  Is 
whether  a  sobstantlal  compllanoe  was  had 
with  the  statate;  socb  compliance  as  would 
secure  Justice  to  both  parties.  Undw  the 
law  as  it  stood  prior  to  1891,  the  bond 
should  bare  been  filed  In  the  court  below 
as  was  first  d<me.  Under  tbe  latter  act,  it 
Is  to  be  approved  by  ttw  tieck  of  Uils  court, 
and  Impliedly  filed  with  Mm,  within  90  days. 
If  this  court  held,  having  dismissed  the  ap- 
peal, tiiat  no  substantial  c<nnpUanoe  with  the 
■tatnte  had  been  made,  and  that  there  was 
no  snpovedeas,  then  the  plaintiff  bdow 
oonld  otdlect  bis  money,  while  the  case  upon 
review  might  be  reversed,  tbe  wilt  of  oror 
pending,  and  the  defendant  below  be  with- 
out recourse  in  event  of  final  success.  In 
case  the  dtfendaat  in  enw  has  his  Judg^ 
xuent  affirmed,  and  the  plaintiff  to  unable 
to  pay  the  Judgment,  could  the  sureties  on 
his  bond  ^ead  that  the  same  was  no  bond  in 
this  cause,  and  defeat  tiie  collection  of  the 
Judfiment?  We  think  not  The  flUng  of  the 
bond  below,  oondltlcnied  tliat  the  piofaH/r 
In  error  was  "about  to  sue  out  a  writ  of 
enror."  uid  its  approval  1^  the  court,  was 
an  act  of  whltdi  tb»  dark  there  was  oran- 
pelled  to  take  notice,  and  was  cwtainly  as 
binding  upcm  him  as  would  have  been  an 
Informal  letter  trmu  the  derk  here.  PurOio', 
there  la  nothing  to  show,  except  the  approval 
of  the  cterk  here,  that  tbe  bond  was  not 
filed  witb  him  prior  to  the  28d  day  of 
Mnrc^  altluNigh  we  presume  that  It  waa  so 
filed  on  that  date.  However,  we  are  not 
prepared  to  sf^  that  the  approval  ot  this 
bond       the  derk  of  this  court  was  an  ab- 
solute condition  precedent  to  flie  Issuing  of 
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a  supersedeas.  Tbe  dtatlon  Issued,  with 
writ  of  errwr,  on  the  23d,  only  2  days  after 
the  90  days  had  expired,  while  the  super- 
sedeas bond  had  been  given,  and  was  among 
the  papers  below,  more  than  a  month  be- 
fore. We  hold  that  upon  the  filing  of  this 
bond,  In  pursuance  of  ihe  express  intention 
of  suing  out  a  writ  of  error,  a  stay  of  ex- 
ecution should  have  been  had;  that  the 
supersedeas  tOiould  be  cousido^d  as  such  in 
the  writ  of  error,  and  not  on  the  appeal; 
that  the  bond  Is  security  to  defendant  In 
error;  and  that  while  the  correct  practice 
la  and  should  be  to  file  the  bond,  and  have 
same  a[)proved,  and  writ  of  supersedeas 
issued  by  the  derk  of  this  court,  within  90 
days  after  Judgment,  still  there  has  beoi  a 
substantial  conqHlance  with  the  statute,  the 
provisions  of  which  are  sufficiently  obscure 
to  cause  some  confusion.  The  motion  to 
quash  Hie  writ  of  error  and  set  aside  the 
supersedeas  Is  denied. 

O'BRIBN,  O.  J.,  and  SBBliS  and  FRBB- 

MAN,  JJ.,  concur. 

SEEDS,  J.  This  is  an  action  of  trespass  on 
the  case  brought  by  the  defoidant  in  error 
against  the  Atchison.  Top^ka  &  Santa  Fe 
Railroad  Oompany,  the  plaintiff  In  error,  for 
certain  Injuries  caused  him  the  negli- 
gence of  the  said  railroad  company.  There 
was  a  trial  to  a  Jury,  verdict  in  fiivor  of  the 
defendant  In  tmoe  for  the  sum  of  $8,000,  and 
Judgmait  upon  the  verdict  The  railroad 
company  brings  the  case  here  writ  of  vr- 
ror.  The  plaintiff  in  ein»*  made  a  nmnber  of 
asslgnmoits  ot  mor,  but  It  is  oidy  neceasaiy 
to  consider  the  eighth  and  ninth  in  ordw  to 
pass  upon  the  real  questions  presented  by 
the  record.  Those  asstgnments  are:  'TTbe 
court  erred  in  not  sustaining  dtfendant^  mo- 
tion to  instruct  the  jury  to  find  a  verdict  in 
favor  of  the  defendant,  and  the  defendant 
not  guilty.  The  court  erred  in  refusing  to  hi- 
struct  the  Juiy.  upon  the  request  of  the  de- 
fendant, to  find  the  defadant  not  gnOly,  or* 
a  v^ct  in  favor  of  the  defiant"  fniere 
Is  a  contenti<m  made  in  the  case  that  as  the 
exceptions  to  the  courts  instractioo«  were 
not  made  until  after  the  Jury  retired,  and 
then  not  spedflcaHy  to  each  instruction,  this 
court  win  not  c(Hislder  them.  But  ss  the 
plaintiff  in  error  asked  vaifons  instructions 
which  preeoit  the  qnestitHis  desired  to  be 
passed  upon,  and  these  instmctirais  wore  re- 
fused, and  property  excepted  to  at  the  time, 
there  will  be  no  necessity  to  pass  upon  the 
questlcm  ot  practice  raised  by  the  defendant 
In  error.  The  plaintiff  in  error  asked  the 
f (lowing  Instnu^on,  whldi  was  refused: 
"The  Jury  are  Instructed  that,  although  th^ 
may  bdleve  fnun  the  undisputed  focta  In  this 
case  that  the  injury  which  the  plaintiff  suf- 
fered was  caused  by  the  ne^Ugoice  of  flie 
fmreman  of  the  hand  car,  or  by  that  of  the 
persons  In  charge  at  the  work  train  which 
Btmck  the  hand  car.  ot  by  both,  neverthdess 
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itJL  ot  tbese  penomi  were  BemmtB  of 

the  plaintiff,  for  wboee  ne^gmoe  the  de- 
fendant to  not  re^onallde,  and  70a  sbould 
-find  tbe  defoid^t  not  ffolltr."  The  ezcep- 
tUm  to  this  refusal  properly  brings  before  us 
the  legal  gaeatlon  pres^ted  npon  the  facts 
•ot  the  record.  Tbe  refosal  to  g^ve  tUs  Inr 
■atroctUMi  necesaarOy  Invcdred  the  aaBump- 
tkm  that  the  court  gave  an  InstmctloD  which 
-did  not  snst^  this  view  of  ihe  caee.  Wltb- 
out  passing'  upon  the  question  whether  the 
•civ^tlon  is  pn^eHy  KLved  by  the  court's  In- 
«tractlon  uixm  the  point  covered  by  the  In- 
«tnictloQ  asked  by  the  platntifF  In  error,  and 
refused,  I  will  set  the  ruling  out,  that  it  may 
■be  seen  in  conziectlon  with  the  above  refused 
InatructloB:  "If  yon  find  from  the  evidence 
that  tbe  plaintiff  was  employed  by  the  de- 
^cmdant,  through  the  Instrunientality  of  its 
-flection  foreman,  to  labor  in  the  capacity  of 
JL  sectioD  hand  npon  the  defendant's  railroad, 
And  that  the  plaintiff,  in  compliance  with  the 
command  of  tbe  said  section  foreman,  enter- 
.«d  upon  and  into  a  hand  ear  of  the  defend- 
ant on  tbe  morning  of  the  5th  of  June,  1S89, 
for  the  purpose  of  going  to  bts  dally  labor, 
4Uid  that  while  the  plaintiff  was  so  going  in 
And  niKm  tbe  said  hand  car  a  train  of  caxs 
■Mud  locomotive  engine  propelled  by  steam 
frawer,  operated  by  the  agents  and  servants 
■of  the  defendant,  was  run  upon  nnd  over 
«ald  hand  car,  through  the  negligence  or 
recklessness  of  the  agents  and  servants  of 
the  d^oidant  In  charge  of  said  train  of  cars 
.and  locomotive  engine,  and  the  plaintiff  was 
thereby  Injured,  and  that  tbe  plaintiff  at 
the  time  of  receiving  the  Injury  was  ezercls- 
'ing  due  care  and  caution  to  protect  himself 
from  injury,  the  Jury  sl^ould  find  tbe  issues 
for  tbe  pMntifC,  and  assess  his  dnaja^res  at 
«uch  sum  as  will  compensate  blm  for  the  in- 
juries received,  not  exceeding  the  sum  of  ten 
thousand  dollars,  the  amount  of  damages 
-claimed  In  the  declaration." 

The  facts  proven  upon  the  trial  were  sub- 
stantially as  follows:  The  plaintiff  below, 
Martin,  at  the  time  of  the  accident,  was  in 
-4he  employ  of  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  as  a  section  man,  and 
bad  been  for  three  months.  It  was  bis  duty, 
-with  Its  foreman  and  others,  to  aid  In  repair- 
ing the  railway.  Up(m  the  day  of  the  acci- 
dent he  and  his  foreman  and  one  other  labor- 
-«r  left  Albuquerque  on  the  hand  car,  in  the 
morning,  to  go  to  their  place  of  work,  north 
of  Albuquerque.  That  he  took  his  position 
upon  the  hand  car  in  such  a  manner  as  to 
have  his  face  looking  south,  but  was  ordered 
by  his  foreman  to  turn  and  face  north.  The 
third  man  on  the  car  made  some  remark, 
that  a  train  was  coming  out  of  Albuquerque. 
The  foreman  said  he  would  look  out  for 
trains.  The  foreman  was  In  charge  of  a  sec- 
ti<Mi  gang,  and  hired  the  men;  directed  when 
they  oxight  to  be  discharged,  and  where  they 
rshould  work  upon  tbe  section;  but  he  also 
worked  in  tbe  same  way  as  did  tbe  other 
yiyt,  nnd  bad  iinthtpg  to  do  with  paying  tbe 


men.  There  was  upon,  tbe  line  of  tb 
ant's  railroad  between  Socorro  and 
at  tbe  time  of  the  accident,  n  w( 
wbldi  WW  mgaced  In  aiding  in 
the  railway.  It  was  under  the  mai 
and  ocmtnd  of  a  omducfaHr,  and  at 
ot  tbe  aoddent  then  was  upon  tbi 
roadm  aster,  who  bad  ccmtnd  of  th 
road  whoe  tbe  accident  occoired.  1 
train,  ahMtly  after  tbe  bind  car 
station,  also  left  Albuqueniue  for  tl 
backing  the  train,  and  overtook  1 
car,  running  Into  it,  knowing  It  i 
track,  and  seriously  injuring  the 
Martin.  Where  the  accident  occam 
a  level  country,  and  tbe  txack  cooU 
plainly  for  a  long  dlstanc& 

It  naay  be  conceded  that  the  acdi 
caused  by  the  Joint  negllgoice  of 
ductor  and  engineer  upon  the  work  1 
the  foreman  upon  the  hand  car. 
wotild  seem  that  there  was  no  e 
reason  for  Martin  to  entirely  rely 
foreman  to  look  out  for  trains,  anx 
excuse  himself  from  ordinary  preca 
affaira  of  so  much  i>osslble  hazard 
the  question  of  omtrlbutory  negllgi 
before  the  Jury,  and  they  found  ti 
none  upon  the  part  of  Martin,  then 
tag  before  ua  bnt  tbe  admitted  n^ 
the  company's  s^^ants,  and  its  re 
the  parties  to  this  record.  It  la  a 
necessary,  for  a  pit^rer  conalderatlc 
legal  questions  presrated  by  the  r 
thoroughly  eliminate  all  possible  t 
questions.  Corporations  of  every  t 
and  kind  must  necessarily  act  throug 
means  of  agents,  yet  the  corporat]< 
bound  to  respond  for  every  neglige 
those  agents.  The  corporation  ow 
employes  certain  positive  and  pen 
ties,  such  as  seeing  that  they  have 
proper  tools  and  other  appliances 
wiUi;  that  their  fellow  servants  i 
fully  selected,  and  competent  to  per 
work  assigned  them.  And  the  coq 
bound  to  use  ordinary  cara  and  dlli 
see  that  these  requisites  are  met.  E 
is  no  question  before  us  upon  the» 
of  a  master's  liability  to  the  aerv; 
for  as  this  record  shows,  the  comj 
faithfully  performed  its  duties  to  tli 
tiff  in  these  requisites.  There  la 
single  question  before  as,  was  the 
below  and  the  other  servants  of  t 
pany,  whose  negligence  caused  th< 
fellow  servants?  If  they  were,  then 
Ing  of  the  lower  court  was  erronei 
must  be  reversed,  if  they  were  i 
tbe  verdict  was  proper,  and  the  J 
must  stand.  It  Is  now  the  recognl 
of  the  land,  both  in  the  state  ani 
federal  courts,  that  the  master  Is  n 
to  a  servant  for  the  negligence  of 
servant  unless  the  negligence  was 
by  the  pci-sonol  wrong  of  the  maste 
contributory  negligence,  in  tbe  giv 
Farwell  t.  Balteoad  Co.,  4  Mete.  (M 
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ItnadaU  r.  Itallnud  Oo^  109  U.  S.  478,  8 
Sup.  Ct.  B£p.  322;  Railroad  Co.  r.  Boss,  112 
U.  S.  377,  5  Sup.  Ct  Rep.  184;  Houfh  t. 
Itailway  Co.,  100  U,  B.  213.    The  reason 
girea  for  tblB  exemption  is  thus  stated,  by 
Chief  Justice  Shaw  in  Farwell  t.  Railroad 
Ca,  4  Mete  (Mass.)  49:   "The  tfmaal  rule, 
resulting  from  consideratlwis  as  well  of  Jus- 
tice as  of  policy,  is  that  be  who  fingages  in 
the  empk^ment  of  anotlux',  for  flke  perCorub 
ance  of  specified  duties  and  nrvloea  tor  cora- 
pcmntlon,  tair^iii  iqKffi  ^*^**'"rtf  Hie  natural 
and  ordinary  risks  and  perils  inddent  to  the 
performance  of  socb  services,  and  In  legal 
contemplation  the  oompensation  Is  adjusted 
accordlntrly;  and  we  ue  not  aware  of  any 
principle  which  should  except  the  perils  aris- 
ing from  the  carelessness  and  negllgenoe  of 
tlio'se  who  are  In  the  same  emi^ogrinent 
thcuo  are  perils  which  the  senraiit  Is  as 
likely  to  know,  and  against  which  he  can  as 
effectually  gaax^  as  the  master.  Tbsf  ore 
perils  Incident  to  the  aervlce,  and  which  can 
be  as  distinctly  foreseen  anu  provfded  fbr  in 
the  rate  of  compensation  as  any  other."  It 
Is  true  that,  iMtb  uptu  the  grounds  of  logic 
and  fact,  the  reason,  as  here  glien,  has 
l>een  rigorously  attaoked;  the  attack  rary- 
Ing  in  intensity  and  completeness  In  pro- 
portion  to  the  feeling  of  antipathy  which 
the  writer  bore  corporati(ms,  because  of 
tb^  greediness  or  hearttosBncsa.  Qnt  wheth- 
er logically  sound,  or  true  In  fiict,  the 
reason  of  Cbltf  Justice  SUaw  la  stlU  the 
tMsls  upon  which  the  mle  Is  geaerally  found- 
ed.  The  difficulty  has  not  grown  out  of  the 
unsonndneBS  of  the  naaoa.  fw  the  role,  but 
out  of  Che  Inability  to  apidy  the  rule  Itself 
to  the  Infinite  variety  ot  facts  which  are  con- 
stantly presoiting  thems^vea.    The  queS' 
tion  is,  "Who,  within  the  sense  of  the  rule, 
or  upon  grounds  <^  public  policy,  are  to  be 
deoned  fellow  servants  In  the  same  common 
adventure  or  undertaking?"   Hough  v.  Rail- 
way Co.,  100  U.  S.  213.    While  many  courts 
liftTe  essayed  to  give  certain  criteria  by 
which  to  solve  the  question  here  jffesented, 
bardly  any  of  acknowledged  authority  have 
endeavored  to  lay  down  a  hard  and  fast 
formula  by  which  all  cases  may  be  tested. 
The  United  States  supreme  court  has  re- 
fused to  make  any  such  attempt    See  the 
cases  above  cited.    That  court  has  been  ex- 
f%edingly  conservative  in  Its  enunciation  of 
general  rules.    The  same  remarks  apply  to 
the  majority  of  state  courts.    The  result 
nras   Inevitable,  tlierefore,  that  the  cases 
should  be  In  Irrecoucilable  conflict    It  has 
been  held  that  the  following  persons  were 
Fellow  servants:    Foreman  of  a  bridge  gang, 
ind    servants   of   operating   train,  (Elliot 
r.  Uaib-oad  Co.,  5  Dak.  623.  41  N.  W.  Rep. 
758;)  a  section  foreman  and  conductor,  (Fa- 
^vizides  V.  Railroad  Co.,  79  Cal.  97,  21  Pac. 
Rep.  437;)  a  laborer  employed  to  remove 
mow  from  the  track,  and  a  conductor, 
;Batjghman  v.  Superior  Court,  72  CaL  573, 
L4  Pac  Rep.  207;)  a  brakeman,  and  ccm- 


dnotor  oi  differrat  trains,  (Van  Wl(±le  t. 
Railroad  Co.,  32  Fed.  Rep.  278;}  a.  track  re- 
p^rer,  and  an  raglneer,  (McMaater  v.  Rail* 
road  Co.,  [Miss.}  4  South.  Rep.  59;)  a  sec- 
tion man,  and  an  engineer  or  brakeman, 
(Howard  r.  Railway  Co.,  26  Fed.  Rep.  837^ 
a  switchman  of  one  train,  and  the  engineer 
ot  another  train,  (Randall  t.  Railroad  Co., 
109  IT.  a  478^  3  Sup.  Ct  Rep.  322.)  The 
nnmbw  of  cases  might  be  greatly  extended, 
but  It  Is  unnecessary.  It  will  be  noticed 
that  the  rdatlon  ^afing  in  each  ease  Is, 
In  principle,  the  same  as  the  relation  ex- 
isting in  the  case  before  us,  between  the 
plalntur,  Martin,  and  the  aiglneer  or  cm- 
doctor  of  the  WOTk  train.  In  the  Randall 
Case,  supra,  the  court  says  that  for  the  pur- 
poses of  that  case  It  was  not  necessary  "to 
undMtake  to  lay  down  a  precise  and  ex- 
haustive  d^inition  of  the  gsaenl  rale  in 
this  respect,  or  to  weigh  the  conflicting  views 
which  have  prevailed  In  the  courts  of  the 
sevoal  states;  beoanse  persiHui  standing  In 
sndi  a  relation  to  one  another  as  did  this 
plaintiff  and  englneman  of  the  otho'  train 
ore  fellow  servants,  according  to  the  voy 
great  prepcmderonce  of  Judicial  authwity  In 
this  coui^ry,  as  well  as  the  unif  ccm  coui'se  at 
decislmi  In  the  house  of  lords  and  the  Eni^lab 
and  Irish  courts."  And  Judge  Oxay,  who 
delivered  the  opini<xi,  dted  a  long  Une  of 
authorities  sustaining  the  view  taken  by  the 
court  C<mtinulng,  he  said,  reforing  to  the 
servants  In  tb»  case  before  him:  "They  are 
employed  and  paid  by  the  same  master. 
The  duties  of  the  two  bring  them  to  work  at 
the  same  place  at  the  same  time,  so  that 
the  n^llgence  of  the  one  In  doing  bis  work 
may  injure  the  other  in  doing  his  work-  The 
separate  services  have  an  immediate  com- 
mon obJect,~the  moving  of  trains.  Neither 
works  tmder  the  ord^  or  control  of  the 
othw.  Each,  by  entering  Into  bis  chuoctor 
of  services,  takes  the  risk  of  the  negligence 
of  the  other  In  performing  his  service;  and 
neither  can  maintain  on  action  for  an  injury 
caused  by  such  negligence  against  the  corjio- 
ratlon,  their  common  master."  It  seems  to 
me  clear  that  the  principle  of  this  case  fairly 
and  squarely  covers  the  facts  in  the  case 
before  us,  upon  that  branch  of  it  relating  to 
the  negligence  of  the  conductor  or  engineer 
upon  the  work  train,  and,  that  being  the  ut- 
terance of  the  supreme  court  of  the  United 
States,  we  are  bo\md  by  It  Whatever  may 
be  the  exact  status  of  the  Ross  Case,  112 
U.  S.  377,  6  Sup.  Ct  Rep.  184,  and  Its  au- 
thority, which  we  will  consider  later.  It  has 
no  reference  to  the  state  of  facts  that  existed 
between  the  plaintiff  and  the  conductor  and 
engineer  of  the  work  train.  They  were  fel- 
low servants,  and,  being  such,  the  common 
master  Is  not  responsible  In  damages  to  the 
plalntltr  for  the  negllgoice  of  sutih  fellow 
servants.  That  negligence  was  part  of  the 
risk  he  assumed. 

It  was  argued  strenuously  by  oounsd  for 
defendant  In  wror  that  as  the  work  train  and 
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aection  men  were  iinder  one  common  direc- 
tion or  employment.  In  the  repairing  d  the 
road,  and  the  common  snperintwdent  sent 
tbem  to  the  place  <rf  work,  it  waa  his  duty  to 
see  that  the  work  train  did  not  nm  down  and 
kill  the  aectl<m  men  upon  the  hand  car,  and 
falling  In  bo  d<dng,  and  being  the  representa- 
tlTe  of  the  company,— Ita  vice  prlndpal,— 
the  company  is  respmidble  tor  13ie  nef^- 
gence  of  the  trtinmen  t^cm  the  work  train. 
But  tn  oar  Jodgmmt  the  record  ^Uadoaes  no 
state  of  facta  upon  wfaliih  auch  a  cmtention 
can  be  predicated.  The  men  upon  the  hand 
car  were  gcrtng  to  flkelr  wcnk  earlier  tlun 
nsnal,  and  <a  their  own  ToUtlon.  Th^  were 
going,  presumaMy,  as  th^  had  been  going 
tor  three  montlia,  orer  a  Une  of  r^lrrad  np- 
ou  which  were  constantly  passing  trains. 
The  work  train  was  nmning  In  aco(»dance 
with  tdegraphlc  orders,  as  to  which  ordov 
tliere  is  no  Intlmatlcm  of  nei^lgence,  and  the 
men  upon  the  hand  car  knew  that  there  waa 
an  orAvr  of  tba  company  providing:  "Bt^ 
man  at  wwIe  on  the  trat^  must  bear  In  mind 
that,  in  operating  the  road  nnder  telegraidi 
orders,  a  train  may  pass  at  any  moment." 
This  abundantly  shows  that  there  was  no 
negllgoice  npon  the  part  of  tiie  company  liy 
reasfm  of  any  negligence  of  a  sap^or  aesr- 
ant  controlling  the  operatlona  of  the  men 
ap(m  botb  the  work  train  and  tiie  liand  car. 
No  snpertor  semnt  tuTlted  the  men  upon 
like  hand  car  to  go  npon  the  railroad  with 
any  promise  that  ttie  road  would  remain 
i^lear  ot  trains  xmtll  tliey  readied  their  des- 
tination, and  then  telegraphed  a  work  train 
to  the  same  place  to  run  the  men  to  their 
dea^  It  may  be  urged  that  the  testimony 
does  not  show  that  the  i;Aalntlff  below  knew 
of  tbio  rule  above  set  oat  But  the  foreman 
did.  and,  if  he  nei^gently  forgot  to  InfOrm 
the  plaintiff,  it  Is  such  negligence  as  may  be 
cmsldered  npon  tlie  question  as  to  the  com- 
pany's llablUty  for  his  negligent  acta,  but 
not  i^on  the  voltat  now  being  ccmsldered. 

We  now  come  to  tlie  cooBlderatimi  of  the 
question,  waa  the  relation  existing  between 
the  foreman  of  the  section  hands  and  the 
plabitlff  below  tiiat  of  fellow  serrant?  Than 
are  numeroua  cases  in  the  bocdu  holding 
tiiat  dough  the  foreman  is  a  snpeHw  in 
some  matters,  as,  fur  instance.  In  direction  of 
ceneral  work,  and  even  In  powor  to  hire  the 
men  who  work  with  him,  he  Is  simply  a  fel- 
low senrant  in  a  dlffermt  grade,  and  that 
the  difference  in  grade  does  not  deatn^  the 
ielatl(m  of  fellow  servant,  ao  as  to  bind  the 
cfHnmon  mastor  for  Ibe  negligence  of  the 
foreman.  Bll  t.  Railway  Oo.,  (N.  D.)  48  N. 
W.  Rep.  222;  Olson  t.  RaUway  Co.,  88  Minn. 
117,  35  N.  W.  Rep.  868;  Llndvall  r.  Woods. 
(Minn.)  42  N.  W.  Rep.  102a  In  the  last- 
cited  case  llie  court  say:  "In  Brown  t.  RaQ^ 
way  Ool,  27  Minn.  162,  6  N.  W.  Rep.  484,  it 
was  bcM  that  the  difference  In  grade  oi  em- 
ployment, or  in  aulbority  with  respect  to 
eadi  other,  does  not  remove  employes  from 
the  dass  of  fellow  servants,  as  regards  the 


Uabill^  of  the  master  tar  tbe  Inj 
one  cansed  by  tha  negUg^ce  of  tt 
and  in  speaking,  In  lliat  case,  of  t 
upon  which  this  rests,  it  Is  aald:  Tf 
ant  is  supposed  to  assome  the  risk 
the  master,  with  due  care  and  dlUge 
not  prevent,  •  •  •  tlwn  he  assn 
risks  from  ne^igence  ot  those  mm 
may  be  placed  over  him  as  eaperior 
or  oTerseers,  as  well  as  those  of  eqv 
with  himself,  for  in  respect  to  sa 
seers  or  snpc^or  surants  the  masti 
he  has  used  due  care  In  selecting  th 
not  prevrat  their  casual  n^Ugem 
more  than  he  can  prevent  the  casn 
genoe  of  those  inferior  In  grade.' "  n 
of  Sm  T.  RaUway  sopra,  was  C 
srarant  suing  13ie  ocmipany  tor  tt 
gence  of  tb»  fmreman  of  tiie  gang  d 
work  where  the  Injury  occurred.  Tl 
la  a  well-coasidered  <me,  and  prew 
argument  In  favor  of  the  contentioi 
company  with  much  learning  and 
powor.  The  court  aays:  "The  i 
Wlthndl,  through  whose  ne^Igence 
listed  that  plaintiff  was  Injured.  I 
trcd  of  the  gang  enjoyed  on  the  W4 
was  vested  vrlth  antiunlly  to  emp 
dlsfOiarge  the  men,  who  were  snhjei 
direction  and  si^enrlskm.  Hence^  It 
that  he  was  In  his  position,  and  tl 
in  the  [vosecation  of  the  work  of  ni 
ttkeae  piles,  a  vice  iwlncIiMa,  and  not  i 
servant"  It  Is  noticeaUle  that  this 
almost  on  an  fimra  with  the  one  be 
and  Uie  cmtaition  is  llie  same  In  bol 
The  court,  continuing,  lays  down  1 
roles  representing  the  two  docb 
whlt^  courts  have  endeavored  to  ai 
from  a  given  state  of  tacts.  If  die  i 
were  f^ow  servants,  and  says:  "E 
the  diffemce  betwe«i  the  two  mli 
cases  which  presore  Hie  feUoWiS^T 
In  its  foH  int^ty  bring  the  facts 
case  to  the  test,  not  of  the  rank  ttf 
gent  sorant.  bnt  of  tbe  diaractar  of 
11  gence  from  which  the  damage  resu 
the  master  owe  to  his  servant  a  duty 
tor?  Answa*  Uie  Inquiry  tn  the  affl 
and  he  cannot  escape  a  cardess  diaci 
that  duty  by  dilfttaig  the  burden 
shoulders  ot  a  aervant,  however  Infi 
position  may  be.  The  negligence  of 
servant  has  not  wrought  injury  In 
case.  It  Is  tb»  nei^lgeuce  ot  the  mas 
self,  because  that  was  carelessly  don 
he  was  bound  to  have  carefully  pei 
Tta  master  must  use  due  care  In  si 
bis  servants  with  safe  antUances, 
providing  them  a  saf6  place  to  wwk 
are  duties  of  tbe  mastw.  Tbssf  a 
the  leas  his  duties  becaose,  from  tb 
AiSm  of  budness,  or  tor  oth^  reai 
confides  their  discharge  to  an  emplo 
personal  negligence  in  this  respect  w< 
ate  liability.  *  •  *  On  tbe  other  h 
other  doctrine"— that  Is,  the  doctrl 
the  mastor's  llabllily  Is  determined 
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statloD  <a  tbe  nesUsent  lerTant— 'ia  a  Umltftp 
tkn,  a  rtrj  Impwtant  limitation,  of  tbat 
rule  It  finds  no  wanant  In  liie  cases  vblch 
flnt  enundated  that  rale.    It  lests  im  no 
Bubseqnent  le^slatlon,  and  we  are  firm  In 
tbe  coDTletlra  that  the  mere  snpertority  In 
the  rank      the  negligent  sorant-liU  rli^t 
to  nmtnd  the  swrant  Injured,  and  to  em- 
^oy  and  to  discharge  hlm-<!all8fwnomodlfl- 
eatioD  of  the  feUow-serrant  rola   Tbe  bed- 
nxft  of  that  doctrine  la  lliat  erery  employe 
assumes  the  risk  of  his  coempk^res'  negli- 
gence, as  one  of  the  ordinary  risks  <^  his 
work."  The  court  then  enters  Into  a  dear 
and  exhanstlTe  consideration  of  Oxe  reasons 
whs  tbe  doctrine,  as  bwe  laid  down.  Is  eta- 
rect  In  principle,  and  cites  numeroos  cases 
to  sliow  that  a  great  preponderance  of  an- 
tbority  Is  In  favor  of  the  doctrine  as  held  by 
tbat  conrt,  and  then  concludes  as  follows: 
"We  bellere  that  the  fellow-SNTant  role 
should  hedge  abont  an  masters,  without  dls- 
erimlnatlon;  that  Its  wise  and  Just  barrier 
agaluEit  liability  should  not  be  broken  down 
hy  a  fiction;  that  those  whose  boslnees,  from 
Its  very  nature,  necessitates  gradationfl  of 
serrlce,  dioold  not  be  depriTOd  of  Its  pro- 
tection on  account  of  a  distinction  which  In 
no  manner  affects  the  condderatlons  which 
gare  it  irirOi,  and  have  led  to  its  almost  nnl- 
rersal  adc^tton.   We  see  nothing  to  Justify 
the  limitation  doctrine,  except  the  increased 
safety  of  employes  in  a  dangerous  business; 
and  this  apices,  if  at  aU,  equally  to  cases 
where  the  two  seramts  are  of  the  same 
grade."  We  have  qnoted  thus  fully  from  this 
case  because  the  tacts  are  qtUte  similar  to 
those  in  the  case  before  us,  and,  ftirther,  be- 
cause the  learned  Judge  has  presented  the 
reasons  for  the  gmeral  rule  in  the  most  con- 
Tinplng  manner  possible.  The  rule  thus  ably 
set  forth  is  the  one  adopted  by  the  great  ma> 
Jority  of  states,  and  having  the  indorsement 
generally  of  the  federal  courts  and  the  XTnlt- 
ed  States  supreme  conrt  until,  at  least,  the 
annoancem«t  of  Railroad  Go.      Ross,  112 
U.  S.  377,  S  Sup.  Ct  Rep.  t&i;  Randall  r. 
Railroad  Co.,  109  tJ.  S.  478,  3  Sup.  Ct  Rep. 
322.  The  doctrine  as  abore  laid  down,  how- 
ever, had  been  rejected  by  the  conrta  of 
Ohio,  Michigan,  Eentncky,  and  a  few  othci's; 
and  in  those  Jurisdictions  the  liability  of  the 
master  had  been  gauged  by  the  departmental 
test  or  Uie  grade  test,  with  a  constantly 
growing  tendency  to  increase  tbe  number 
and  ^laractar  of  the  departmmts  grades, 
and  thus  In  £act  annihilating  the  feUow*serT- 
ant  doctrine,  or  maUng  of  it  a  barren  ab- 
straction. When  the  United  States  supreme 
cxnirt.  in  1884,  announced  the  doctrine  of 
tbe  Ross  Case,  the  legnl  profeetion  and  all 
tnasters  were  startled,— not  at  the  decision 
tself,  for  while,  as  to  the  fiicts  In  that  case, 
»Ten,  It  was  a  departure  from  the  apparent 
llrectlon  of  tiie  doctrine  (hF  the  case  of  Ran- 
lall      Railroad  Co.,  109  IT.  S.  478,  3  Sup.  Ct 
:iep.  322.  yet,  as  applied  to  Its  facts,  It  was 
lot  devoid  ot  Justice;  but  Oie  reasons  and 


the  dtatlona  of  authorities  both  tended  In 
the  dlrecflon  oC  13ie  rule  irttlch  was  surdiy 
onasculatlng  the  feDow-SMrant  doctrine, 
and  basing  the  master's  liability  atits^  vpoa 
negligence  of  any  serrant  The  £acts  of  the 
Ross  Case  were  these:  A  fr^i^t  train  was 
K^ng  south  upon  |he  railroad,  under  the  con- 
trol of  a  conductor.  A  gravel  train  was  com- 
ing nwth.  At  ft  station  a  ftow  miles  tmn 
the  point  whoe  the  two  trains  oufl^t  to  pass, 
the  condnctw  of  the  freli^t  train  received  a 
telegram  Instructing  him  where  to  allow  the 
gravel  train  to  pass.  He  nes^ected  to  give 
the  engineer  the  order,  by  reastm  of  whldi 
there  was  a  collision,  and  the  engineer  was 
Injured.  He  sued  the  company  for  damages. 
The  lower  court  gave  the  Jury  the  following 
instruction:  "It  la  very  dear,  I  think,  tbat  If 
tlm  company  sees  fit  to  place  one  of  Its  em- 
ployes  under  the  control  and  direction  of  an- 
other, tJaat  then  the  two  are  not  fellow  serv- 
ants engaged  In  the  same  common  employ- 
ment, within  the  meaning  ct  ttu  rale  of  law 
ot  which  I  am  speaking."  It  must  be  con- 
ceded. If  the  court  had  fully  indorsed  that 
instructlim,  that  in  eveiy  case  where  one 
servant  Is  under  any  contnA  and  direction 
of  anothw  the  rule  of  fellow  servant  would 
not  apply.  .  The  ease  before  na  would  be 
one  under  tbe  spirit  of  Ote  Ross  Case.  But 
tbe  court  very  carefully  limited  its  ruling  to 
the  alleged  liacts  In  tbxt  caae  Justice  Sidd 
saya:  "We  agree  vrith  them  [the  courts  of 
Ohio  and  EoitQdty]  In  holding— and  the 
prasoit  case  requlves  no  fnrthw  decision— 
that  the  conduetor  of  a  railroad  tndn,  toAo 
eMMumdi  Of  mo9mMt$,  direeta  vtkm  U  sAoS 
Mart,  at  what  aiaHoHt  ft  ahatt  tUip,  at 
what  gpted  H  lihaU  rvn,  and  ha»  fh»  general 
managemeni  of  It,  and  control  over  the  per^ 
stms  em^<7ed  upon  It.  represents  the  com- 
psny,  and  tbereton  that,  for  Injuries  result- 
ing ft<om  his  nei^gent  acts,  the  ccunpany  Is 
responsible."  The  Justice,  in  applying  this 
rule,  says  the  language  ot  the  ctmstructlon 
may  be  open  to  verbal  criticism.  And  It  cer- 
tainly Is,  tar  it  takes  no  great  acumen  to 
see  that  Qie  leaned  Judge  Imports  Into  the 
Instruction  a  variety  of  facts  not  covwed  by 
the  words  of  the  instruction,  "contrd  uid 
direction;"  facts,  too,  that  must  have  been 
lusnmed,  ftff  It  is  a  matter  ot  common  no- 
toriety that  no  conductor  has  the  authority 
or  performs  the  acts  set  out  in  the  quotation 
italicised.  In  the  very  case  itsdf.  tbo  ne^- 
gence  Is  predicated  upon  the  failure  ot  the 
conduetor  to  ddlver  an  order— not  his  order— 
from  anotb«  and  higher  servant,  without 
whtcOi  he  could  not  move  the  train  a  foot 
The  dedalon  In  this  case  was  not  agreed  to 
by  four  of  the  Justices,  upon  the  ground  tbat 
they  thought  the  conductw  and  engineer  fel- 
low servants.  However,  the  case  stood  as 
an  authority  for  the  ivindple  that.  In  cases 
where  one  swvant  has  any  control  or  dlrec- 
tl<m  over  another,  the  fellow-servant  doc- 
trine does  not  apply;  and  If  that  ta  the 
meaning  of  the  case,  and  It  is  now  an  ait 
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ttiority  foe  that  view  of  tills  legal  doctrine, 
then  it  Is  dedalTe  of  the  caw  before  us,  u 
we  are  boood  by  the  ded8l<n»  oC  tb»  BOf 
preme  coort  of  die  United  States. 

But  the  plaintiff  In  error  cites  the  case  of 
Railroad  Oo.  t.  Bangli.  149  U.  &  S6S,  IS 
Sup.  Ct  Rep.  914,  as  ^ndnslTe  of  flie 
proposition  before  no,  and  that  in  Its  faror. 
This  latter  case  Is  tiie  latest  utterance  of  the 
supreme  cottrt  npon  the  fedlowHserrant  doc- 
trine, and  Its  autboilt7,  whatever  It  is.  Is 
decisive  of  the  present  case.  The  defendant 
In  error  insists  that  it  does  not  change  the 
doctrine  announced  In  the  R'ok  Case,  while 
ttie  plaintiff  In  errw  Insists  that,  If  It  does 
not  change  the  doctrine  there  pot  forward, 
it  Interprets  the  holding  to  be  In  accordance 
with  the  view  of  the  law  which  it  contends 
for,  and  which  It  insists  is  the  law  of  the 
federal  Jnrisdictlon.  What,  then,  does  the 
Baugh  Case  hold,  and  what  Is  Its  relation  to 
the  Ross  Case?  Referring  to  the  last  gnes- 
tion  first,  we  remark  that  a  previous  dedsloa 
of  a  court  may  be  c<Nturid«ed  afterwards  in 
four  separate  phases:  (1)  It  may  be  over- 
ruled and  repudiated;  (2)  It  may  be  made 
the  basis  of  the  second  or  other  ruling,  with- 
out more;  (3)  It  may  be  distinguished;  and 
(4)  it  may  be  Interpreted  In  accordance  with 
the  later  and  fuller  discussion  of  the  rale 
of  law  under  OBiBideratlon.  The  Bnugh  Case 
plainly  shows  that  neither  the  first  nor  sec- 
ond phase  was  pursued  In  reference  to  the 
Ross  Case.  The  discussion  by  Justice  Brew- 
er in  the  Baugh  Case  shows  that  he  was 
not  attempting  to  discriminate  the  cases,  for 
In  principle  ihey  were  too  near  alike,  but  that 
he  was  following  the  foxuth  method,  and 
endeavorlnif  to  place  Its  somewhat  disturb- 
ing holing  np<Ki  such  a  practical  basis  as 
the  Bau^  Case  was  about  to  lay  down.  It 
would  seem,  therefore,  that  the  doctrine  as 
now  held  by  the  supreme  court  Is  to  found 
solely  In  the  Baugh  Case,  and  that  it  is  un- 
necessary to  further  consider  the  Ross  Case; 
for,  If  that  case  Is  authority,  It  Is  so  only 
because  it  harmonizes  with  the  Baugh  Case. 
Differing  from  the  usual  course,  the  Baugh 
Case  is  not  an  additional  authority  depend- 
ing upon  the  Ross  Case,  but  the  latter  talces 
Its  ^cacy  because  It  lias  been  interpreted 
by  the  law  of  the  Bau^  decision.  Does  the 
Baugh  Case  sustain  that  view  of  the  fellow- 
servant  doctrine  held  by  the  majority  erf 
courts,  which  base  the  fellow-servant  rela- 
tion upon  the  character  of  the  negligent  act, 
rather  thau  upon  that  of  the  grade  or  depart- 
ment of  work?  We  think  It  does.  It  must 
first  be  noticed  that  this  case  decides  that 
the  question  involved  Is  one  of  general  law, 
and  not  of  local  law.  This  Is  a  very  signifi- 
cant fact,  for  the  reason  that  the  case  was 
first  tried  In  the  federal  court  of  Ohio,  and 
was  decided  In  accordance  with  the  dedslous 
of  that  state.  If,  now,  the  question  had 
been  determined  to  have  been  one  of  local 
law,  then  those  decisions  would  have  been 
binding  upon  the  supreme  court,  and  there 


could  have  been  no  escape,  ezo 

the  theocy  that  the  qnestion  ^ 
general  law.  Justice  FitHA,  wbo 
decld<ni  tn  the  Rosa  Case,  dlsKi 
(the  Bau|^  Case,)  and  inristed  th 
tlon  was  peculiariy  one  of  local  1 
Ross  Case  we  find  that  Justice  I 
to  sustain  his  position  upon  the 
tlon  the  cases  of  Railroad  Co.  r. 
Ohio,  416;  Railroad  Oo.  t.  Kei 
St  201;  and  Railroad  Oo.  t.  Col 
114,— (KentuAy  cases,)— authoritit 
sustain  the  doctrine  which  takes  t 
view  of  the  fdlow-servaBt  doei 
therefore  significant  of  the  direct] 
the  Baugh  Case  was  to  be  dedd 
court  at  once  deared  Itself  M 
matt  of  the  Ohio  cases.  Tlie  f 
Baugli  Case  were  these:  Hu 
Bangb,  was  employed  by  the  ta 
pany  as  fireman  on  me  of  Its  1 
The  locomotive  was  manned  by  < 
oigineer,  and  the  engine  was  b 
"helper;"  that  Is,  It  aided  otiiet 
hauling  trains  up  ste^  grades,  wb 
with  Its  help,  it  returned  to  1 
point  alone,  under  direction  of  th 
patdier,  or  following  some  aebet 
On  the  day  of  tlie  acddent,  th 
without  special  orders,  and  not  fa 
scheduled  train,  started  back,  a 
with  a  regular  train,  and  Bauj 
Jured.  Baugh  had  worked  for  tl 
for  six  months,  knew  the  "helper" 
out  of  the  way  of  trains,  and  w 
with  the  method  of  flagging  back. 
Instructed  the  Jury  as  follows: 
Jury  results  from  negllg^ce  or  ( 
on  the  part  of  one  so  placed  h 
over  the  employe  of  the  company 
Jured  as  to  direct  and  control  thi 
then  the  company  Is  liable."  T] 
tlon  Is  very  similar  to  the  one  t 
Case,  but  is  not  so  broad  as  the  oi 
the  lower  court  In  this  case.  Th 
Justice  Brewer,  say,  in  formulat 
suits  of  the  Ross  Case:  "The  a 
fore,  did  not  hold  that  It  was  nnlv 
that  when  one  servant  has  contr 
other  they  cease  to  be  fellow  aer 
in  the  rule  of  the  master's  exem 
liability,  but  did  hc^d  that  an 
coudied  in  such  general  inngi^g 
erroneous,  when  applied  to  the 
conductor  having  exdnsive  coa 
train,  in  relation  to  other  emplo 
company,  acting  under  him,  on 
train.  The  conductor  was.  In  th 
of  the  opinion,  'dothed  with  the 
manogemrat  of  a  distinct  d< 
•  •  •  It  was  this  proposltloo 
court  applied  In  the  Roes  Case,  h 
the  conductor  ot  a  train  has  1 
and  management  of  a  distinct  H 
But  this  rule  can  only  be  fairly  ap 
the  different  branches  or  depu 
service  are,  in  and  of  themselve 
and  distinct."  The  court  fnrthei 
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the  Tarlcms  employes  of  large  corpora tlona 
"are  not  graded  like  steps  tai  a  stalrcaae, 
those  on  each  step  being,  as  to  those  on  the 
step  bdow.  In  the  rdation  of  mastera,  and 
not  ot  fellow  servants,  and  onl7  those  on 
the  same  st^s  fellow  serrants,  because  not 
subject  to  any  control  ty  one  over  the  other. 
Prima  fade,  all  who  enter  Into  the  employ 
of  a  single  master  are  engaged  in  a  com- 
mon service,  and  are  feUow  serrants,  and 
some  other  line  of  demarcation  than  that  of 
contnd  must  exist,  to  destroy  the  relation 
of  fellow  serrant"  But  the  court  goes  fur- 
ther: "Ther^ore,  so  far  as  the  matter  ct 
the  master's  exemption  from  liability  d&' 
penda  upon  whether  the  negligence  is  tme 
of  the  ordinary  risks  of  the  employment,  and 
thus  assumed  by  the  employe,  it  Includes  all 
cowoAers  to  the  same  end,  whether  in  con- 
trol or  not"  fnie  court  then  lays  down 
what  it  considers  the  proper  test  In  such  a 
case  as  the  one  before  them,  and  which  In 
principle  Is  the  same  as  the  one  we  are  con- 
Blderlng.  It  Is,  "rightfully,  this:  There  must 
be  some  personal  wrong  on  the  part  of  the 
master,— some  breach  of  positive  duty  on  his 
part"  Justice  Brewer  proceeds  then  to  show 
tliereasoaablmessof  this  tost,  and,  continuing, 
says:  "Therefore,  It  will  be  seen  that  the 
question  turns  rather  on  the  character  of  the 
net  than  on  the  relations  of  the  employes  to 
BRch  other.  If  the  act  Is  one  done  in  the  dls- 
[Aarge  of  some  positive  duty  of  the  mas- 
ter to  the  servant,  then  negligence  In  the 
ict  Is  the  negligence  of  the  master;  but  if 
t  be  not  one  In  the  dlschart^e  of  such  posl' 
Ive  duty,  then  there  should  be  some  per- 
lonal  wrong  on  the  part  of  the  employer 
>efore  he  Is  held  liable  therefor."  And  flnal- 
y  the  learned  Justice  thus  states  the  pres- 
jit  position  of  the  court;  "It  may  safely  be 
aid  that  this  court  has  never  recognized  the 
iropoaitlon  that  the  mere  control  of  one 
errant  over  another  in  doing  a  particular 
tece  of  work  destroys  the  relation  of  fellow 
ervants,  and  puts  an  end  to  the  master's 
ability.  On  the  contrary,  all  cases  proceed 
a  some  breach  of  positive  duty  resting  upoA 
la  master,  or  up<Mi  the  Idea  of  superintend- 
a.ce^  or  control  ot  a  department  It  has 
rer  been  affirmed  that  the  employe  assumes 
ordinary  risks  Inddent  to  the  service, 
ad*  a*  we  have  seen.  It  Is  as  obvious  that 
lere  I4  risk  from  the  negligence  of  one  In 
amediate  control  as  from  one  simply  a  co- 
orker."  We  have  thus  quoted  exten^ve^ 
om  this  case  because  we  have  thought  that 
At  case  places  the  rule  in  Its  proper  ll^t 
ore  cogently  than  we  could  possibly  have 
»ne.  Now,  bringing  the  facta  of  the  case 
Uich  we  are  passing  on  to  the  teat  of 
e  principle  laid  down  in  this  Baugh  Case, 
•d  it  Is  too  dear  for  amtcoTersy  that  th«  le- 
ticm  cjElrtlng  between  the  ftwenum  at  the 


gang  of  section  men  and  the  plaintiff  -below 
was  cue  simply  ct  fellow  sf^anta.  Trae,  be 
had  a  certain  control  over  the  servant,  but 
It  was  not  absolute  In  its  character,  nor  wh» 
it  such  that  he  had  to  perform  towards  the- 
serrant  any  personal  duty  of  the  master. 
When  the  master  had  seen  that  the  servant 
had  proper  appliances  with  which  to  work, 
when  he  had  used  proper  care  to  select  suit- 
able coworkers  with  the  servant  when  he 
had  famished  the  servant  with  proper  rules 
to  guide  his  conduct  the  master  had  per^ 
formed  his  personal  duties  to  the  servant 
He  was  under  no  legal  or  moral  obUgatlon> 
to  furnish  some  one  upon  the  hahd  car  to- 
keep  a  lookout  for  approaching  trains.  AS' 
the  plaintiff  below  was  Injured  by  the  ne^ 
gence  ot  a  fellow  servant.  It  was  die  dntj 
of  the  court  to  have  given  the  InstmctlMi  re- 
qtiested  by  flie  plaintiff  In  error.  Having  re^ 
fused  so  to  doh  It  omnmltted  error,  fbr  wlildi 
the  Jndgment  win  have  to  be  reversed,  and- 
the  case  remanded  tor  a  new  trial. 

FRBBBCAN  and  FAItL,  J3.,  (eoncorrlng.)- 
As  we  are  governed  by  the  dedslrais  <tf  the- 
supreme  court  ot  the  United  States,  and  a» 
we  Hiliik  the  coQdnslons  reached  by  Justice 
Seeds  are  amply  supported  by  tlie  anthori- 
tles  died,  we  concur.  We  are  oonstralaedF 
to  say,  however,  that  the  conclusion  reached 
by  a  majori^  of  the  court  In  tbe  Baugb 
Case,  140  U.  S.  868,  18  Sup.  Gt  Rep.  914, 
does  not  commoid  itmSt  to  our  jndgment 
as  either  a  sonad  or  hmnane  oonstmctlon  of' 
the  law  governing  the  liability  of  the  master- 
fiK-  the  negUgenee  of  servants  placed  In  oon- 
trol  of  other  servants. 

OVRIBN.  a  J.  I  dtewnt  The  eoadadoB 
readied  by  the  court  rests  upon  the  theory 
that  the  men  operating  ttie  hand  ear  andi 
those  op^'atiog  the  wwrk  train  were  fellow 
servant^  and  that  their  common  master  is- 
not  liable,  under  the  evidence  In  Oils  case^ 
for  the  coDBeqaaces  of  an  Injury  inflicted 
by  one  upon  the  other.  Elven  if  conceded 
that  they  were  fallow  servants,  I  am  ot 
i^lnltm  that  It  the  worit  train  doing  tiw  dam- 
age left  tlie  depot  at  an  improper  time,  by 
direction  of,  or  in  obedience  tov  rules  at  the- 
common  master,  and  that  the  injury  to  tbe- 
plalntiff  resulted  thereftmn,  wltboat  any 
fault  <m  hta  port,  the  OHnmim  mastw  Is- 
legally  liable  for  the  damages.  It  appeais 
to  me  that  these  matters  were  properly  snb> 
mltted  to  and  determined  by  the  Jury  In  fa- 
vor of  the  plaintiff.  If  the  broad  doctrine 
enunciated  In  the  opinion  of  the  court  Is  t> 
prevail,  the  wisdom  embodied  In  the  maxim 
"respondeat  superior"  might  as  well  be  elimi- 
nated from  our  Jurisprudence.  My  convic- 
tion is  that  there  is  no  substantial  error  Itk 
the  record,  and  that  the  Judgment  bsknr 
should  be  afllrmed. 
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CLLIN0I8  EOLVBR  HININO  &  UILLINO 
CO.  flt  al.  T.  BABV  et  aL 

(Svprems  Gonrt  itf  Nbw  Mexico.  Oct.  2, 1803.) 

MiHu  AKD  MiHisa  —  ExisTBNoa  OF  "Vbin**  ahd 
**Apbx"— Whbk  Qdestiox  foh  Jukt— Btimmob 
— modbl  of  hlhbs  —  pskmittika  it  im  jvbt 

ROOH. 

L  Id  ejectment  by  mine  ownen  aninst 
the  own^  of  an  adjoming  mine,  the  maiD  is- 
ioe  was  whether  or  not  a  veiu  existed,  having 
itfl  apex  within  the  lines  of  defendants'  claim, 
which  they  had  a  right  to  follow  downward 
vertically  under  the  snperficlal  iloe  of  their 
claim,  and  within  the  linea  of  plaintiffB*  claim. 
The  evidence  was  that  the  shale  cap  orerlyine 
the  Rround  In  dispute,  eroded  on  plaintiffs' 
claim,  continuing  In  a  Bemicircttlar  form  onto 
defendants'  claim,  contaiued  no  mineral,  and 
that  the  mineral  occurred  In  the  lime,  and  in  a 
few  places  between  the  shale  and  lime,  but  not 
connected  with  the  former.  Edd,  that  the 
question  as  to  the  «cistence  of  such  vein  and 
apex  was  for  the  Jury,   Lee,  J.,  dissenting. 

2.  Where  a  nonexpert  witness  testifies  that 
there  was  no  foot  wall.  It  is  improper  to  ask 
him.  "If  there  Is  a  foot  wall,  then  there  is  a 
T^n?"  since  the  question  demands  an  answer 
to  a  theoretical  supposition,  the  condition  to 
■astaJn  which  was  denied  by  the  witness. 

3.  Two  witnesses  who  had  worked  on  the 
property  made  a  small  model,  which  they  ad- 
mitted was  not  a  perfect  facsimile  or  the 
mines,  and  the  court  refused  to  admit  as  such, 
bat  did  admit  fOr  the  purpose  (rf  ezplainlns  the 
testimony.  Several  witnesses  testified  to  and 
from  the  model,  and  It  was  used  by  both  pat^ 
ties.  Held,  that  it  was  not  error  to  permit 
the  Jury  to  take  the  model  to  the  jury  room, 
on  their  request. 

Bnw  to  district  coart,  Grant  county;  J. 
R.  McFle,  Judge. 

Action  of  ejectmmt  by  Daniel  G.  Raff  and 
others  ngalnet  the  Illinois  Silver  Mining  & 
Milling  Company  and  another  to  recover  pos- 
session of  c^tain  mining  property.  There 
was  a  Judgment  entered  on  the  verdict  of  a 
Jury  In  favor  of  plflilntifls,  uid  dtfaidants 
bring  error.  Affirmed. 

Nelll  B.  Field,  for  plaintiffs  In  error.  War- 
ren, Fngnason  &  Bnmer,  for  defendant  In 
wror. 

FALL,  J.  This  cause,  coming  here  from 
the  third  district,  Involves,  as  the  main  Is- 
Bue,  the  old  vexed  "apex"  question,  which 
has  been  the  subject  of  litigation  in  the 
courts  of  every  mining  state  In  the  Union, 
and  whlcta,  more  than  once,  has  been  con- 
sidered by  the  supreme  court  of  the  United 
States.  The  law  as  to  following  a  vein  of 
metal  outside  the  side  lines  of  a  clajlm,  the 
apex  of  the  vein'  being  within  the  side  lines, 
1b  well  established;  the  right  determined  by 
congressional  enactment  and  judicial  deci- 
sion. But,  while  what  constitutes  an  ap^.x 
and  a  vein  are  questions  of  law,  the  exist- 
ence of  either  or  both  present  questions  of 
fact,  to  be  passed  up<Mi  In  each  case,  as  it 
arises,  under  the  law  applicable  to  the  state 
of  facts,  as  established.  The  assignments 
of  error  Id  this  catise  are  numerous,  and,  be- 
fore considering  the  same  seriatim,  it  Is  well 
to  set  out,  as  succinctly  as  possible,  the  con- 
tention ot  the  respective  parties,  as  devel- 


oped I17  the  record:  Hie  plalntiC 
are  the  ownos  of  a  patented  daii 
nola,  dtoated  In  the  KingsbHi  ^ 
Slnra  county.  The  defendants 
Calamity  claim,  lying  east  of,  and 
the  niinolH.  PlalnUffs,  work 
ground,  passed  out  under  the  east 
of  the  Illinois,  and  into  the  grou 
Calamity,  extracting  ore  in  large 
therefrom.  Defendants  brought  m 
ment,  and  upon  the  second  trial,  ii 
ty  of  Grant,  venue  having  been  chi 
Sierra,  obtained  verdict,  with  t 
damages  and  costs.  He  contentic 
UfTs  U  that.  In  taking  ore  from  1 
of  the  Calamity,  they  followed  a  v 
Its  apex  within  the  side  lines  of  t 
on  its  dip,  under  the  east  side  1 
last-motioned  claim.  Into  the 
ground;  that  this  vein  consisted 
ent  shoots,  veins,  gashes,  pockets, 
of  ore,  occurring  In  Ume,  or  in  t 
between  lime  and  shale,  all  con 
stringers  op  otherwise,  forming  a 
contact  vein  with  Its  apex  on  the 
a  shale  hanging  wall  and  blue 
wall,  and  ore  in  the  different  1 
places,  when  found,  while  of  differ 
of  practically  the  same  charactorii 
defendants  contend  that,  within 
Ing  of  the  law,  th««  Is  no  vein  e 
the  Illinois  or  Calamity;  that  tl 
cura  In  an  Immense  lode  or  mine: 
lime  zone:  that  the  ore,  whether 
In  the  pockets,  gashes,  pipes,  or  ot 
by  infiltration,  sublimation,  or 
was  so  deposited  without  referei 
shale  or  hanging  wall;  that  the  e 
of  lime,  practically.  Is  mlneralli 
least  that  deposits  of  mineral  of 
character  are  found  from  the  surl 
lime,  whether  overlaid  by  shale  < 
to  the  air,  down  to  the  lowest 
which  work  has  been  done;  tha 
no  apex  upon  the  Illinois  claim; 
so-cniled  apex  Is  a  point  npon  the 
eral  lode  or  zone  whence  the  shall 
eroded  upon  the  throwing  up,  in 
form,  of  said  lime  zone;  that  said 
extends  westward  across  the  side  '. 
Illinois,  and  onto  the  adjoining 
that  the  ore  la  found  upon  this 
in  the  same  form  and  of  the  same 
as  around  its  edges,  where  the 
exists,  and  tinder  the  shale  whai 
remains  intact;  that  the  shale  Is  n 
Ing  wall,  in  the  sense  that  it  form 
mineral-bearing  rock  overhanging 
body  of  mineral,  whl<A,  in  turn,  is 
or  rests  upon  anotbtf  nonminei 
rock  of  the  sume  or  different  fonnj 
the  hanging  wall,  but  that  the  sha] 
ly  the  capping;  that  there  is  no  coi 
while  there  Is  a  contact  between 
cap  and  the  lime  mineral-bearing  e 
or  zone.  Defendants  further  con 
if  It  is  conceded  that  the  Illinois  a 
Ity  are  located  upon  a  vein  of  mli 
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the  1^  ot  tbat  TCdn  la  to  the  north  ot  both, 
and  upon  the  Andy  J<AiiKm  and  Brush  Heap 
mines.  ITie  testlmoiiy  Is  very  volumlnona. 

As  to  the  first  assignment,  that  the  court 
ored  In  snstalnlns  the  objection  to  the  ques- 
tion asked  witness  Reay,  "If  there  Is  a  foot 
wall,  then  there  Is  a  t^?"  we  tUnk  that 
the  ol^ectlon  wfis  propoly  snstalned.  Wlt> 
ness  had  Just  testified  that  theare  was  no 
foot  walL  He  was  not  testl^itts  as  an  ex- 
pert, and  the  question  demanded  an  answer 
to  a  theoretical  snvpo^tlon,  the  oonditkm  to 
sustain  Trtildi  hod  been  denied  by  the  wlt- 
neaa. 

The  aectnid  assignment  Is  to  the  refusal  of 
the  court  to  Instruct  the  Iniy  that  If  lli^ 
believed  the  evidence  they  should  find  for 
the  d^endants.  The  two  theories  which 
hare  been  alluded  to,  and  upon  which  this 
canae  was  tried,  were  each  supported  by 
the  testimony  of  numerous  witnesses;  and 
we  agree  with  the  lower  court  that  as  to  the 
main  ptdnta  at  Issue,  the  existence  of  a  vein 
ind  an  apex,  tiiere  was,  to  say  the  least, 
luffldent  erldence  of  the  nonexistence  of 
xith,  not  <mly  to  Jnstl^,  but  to  demand, 
;he  submission  of  the  case  to  the  Jury. 

The*tiilrd  asslgnmoit  of  error,  that  the 
•ourt  should  not  hare  permitted  the  jury  to 
ake  with  them  a  small  model  when  they  re- 
Ired,  because  the  same  had  not  been  admlt- 
ed  In  evidence,  is  not  well  taken.  The  mod* 
1  in  question  had  been  used  by  two  wlt- 
lesses  to  explain  their  testimony.  They 
rere  miners  who  had  worked  upon  the  prop- 
rties  In  question.  They  had  made  the  mod- 
1.  and  they  admitted  ttiat  it  was  not  a 
xn-fi'Ct  niecbanicnl  facsimile  ^)t  the  minee. 
'Jhe  court  refused  to  admit  It  as  such,  but 
t  did  admit  it  for  the  purpose,  distinctly 
eclared  to  the  Mt,  of  explaining  the  tes- 
mony  of  the  witnesses.  Ser^l  other  wltneas- 
s  testified  to  and  from  it.  It  was  used  by 
oth  plaintiffs  and  defendants,  and  when 
se  Jury,  retiring,  asked  tor  the  model,  it 
ras  glTen  them,  and  we  think  properly. 
The  4th,  5th,  6th,  7th,  and  8th  assignments 
re  to  the  submission  ot  special  questions 
OS.  3,  5,  6.  8,  and  9  by  the  defendants  to 
le  Jury.  We  think  that  these  questions 
'ere  material  to  the  issaes,  and  were  prop- 
'ly  submitted;  and  No.  3,  which  was  only 
t  be  answered  upon  an  afflrmatlve  reply 
»  another  question,  was  unanswered  by  the 
iry,  as  was  No.  6. 

The  other  assignments  of  error  relate  to 
le  charge  of  the  court  to  the  Jury,  leavlji« 
as  a  fact  to  be  determined  by  them  wheth- 
'  a  vein  existed  upon  the  Illinois  mine,  and 
hcth»  there  was  an  apex;  and  as  to  the 
w.  under  the  rules  of  which,  as  applied  to 
le  evidence,  they  were  to  determine  the  ex- 
tenee  or  nonexistence  of  a  vein  and  apex, 
'e  think  that,  under  the  evidence,  the  court 
■operly  submitted  the  questions  as  to  the 
ilstence  of  a  vein  and  an  apex  to  the  Jury, 
I  questions  of  fact  to  be  determined  by 
em:  that  tliere  was  a  substantial  conflict; 
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and  that  the  aotliorities  cited  by  the  plaln- 
tUEs  (Hyman  t.  Wheder,  15  Iforr.  Bltn.  B. 
S19;  Iflnlng  Oo.  r.  Oheeeman.  116  U.  S.  S28. 
6  S1^t.  Ct  481,  eta)  do  not  sustain  th^ 
contention,  when  aK>Ued  to  the  cause  at  bar. 
Tba  evidence  in  this  cause  Is  all  to  the  effect 
that  the  shale  cap  or  wall  oreriylng  the 
ground  In  dispute,  eroded  or  broken  on  .the 
Illinois,  continuing  In  a  semicircular  tocm 
westward  onto  the  next  claim,  contains  no 
mineral  whatsoerer;  that  the  minwal  occurs 
In  the  lime,  and.  as  some  wltnessea  testify, 
In  a  few  places  between  the  shale  and  lime, 
bat  not  connected  with  the  former.  We  can 
recognise  the  definition  of  a  "r^"  as  given 
1^  Judge  HaUett  In  Hyman  v.  Wheels,  IS 
Morr.  Hln.  R.  610,  and  still  see  that  the  Jurj 
Id  this  cause,  might,  from  the  evidence,  have 
determined  that  tbgre  was  a  vast  bed,  lode, 
nam,  or  mass  of  mineral-bearing  lime  with 
no  foot  wall,  and  In  some  localltleB  with  no 
hanging  wall,  or  ena  c^— In  others,  covered 
with  shale,  —  ttie  lime  body  extending 
ttuonghoQt  the  Illinois,  the  Calamity,  the 
Andy  Jfrtmaon*  the  Brush  Heap,  and  locations 
south  and  west  of  the  Illinois,  as  well  as 
possibly  other  mines;  that  this  body  <x  mass, 
zone  OT  lode,  of  lime,  was  broken  or  cat  up 
into  fissures,  gashes,  pocKets,  veins,  etc.,  and 
these  spaces  flUed  with  mineral,  deposited  by 
Infiltration  when  the  mass  was  covered  with 
water  before  or  after  the  sliale  was  formed, 
or  else  by  snUimatlMi,  or  even  by  heat  melt< 
Ing  the  mineral  from  rock  containing  it 
above.  In  fact,  we  might  accept  here  either 
of  the  theories  advanced  by  geologists  and 
mtneraloglBts  as  to  the  formation  <tf  therodL 
or  deposit  of  mineral,  and  there  would  yet  be 
nothing  to  prevent  our  reconciling  that  the- 
ory  with  tb«  verdict  of  the  jury  in  this  cause, 
—that  th^  was  neither  a  vein  nor  an  apex 
upon  the  Illinois  mine,  or  at  least  such  a 
vdn  as  could  be  followed  beyond  the  side 
lines  of  that  claim.  Thore  may  be  a  contact, 
and  yet  no  contact  vein.  The  mineral  may 
be  exposed  at  a  point  upon  one  claim,  and 
f crowed  continuously  under  the  surfa<»  from 
this  point  to  another  property,  through  an 
undisputed  vein  between  clearly-defined 
hanging  and  foot  walls,  and  still  the  point 
at  which  the  mineral  is  exposed  not  be  the 
apgx  of  the  vein,  which*  may  have  an  apex 
10  miles  distant,  or  may  have  no  apex  at  alL 
It  would  be  the  height  of  foolishness  for  a 
court  in  New  Mexico,  with  oiu*  mineral-bear- 
ing lime  formation  extending  with  the  differ- 
ent mountain  ranges  from  Colorado  to  Old 
Mexico,  to  say  that  mineral  cannot  be  found 
in  lime  at  a  thousand  feet  d^th  or  on  the 
surface,  with  a  cap  of  slate  or  a  contact  of 
porphyry.  One  of  these  lime  belts,  ssones,  or 
masses  may  be  mineral-bearing  throughout 
its  length  and  breadth  in  one  certain  locality 
or  in  various  places,  and  the  body,  mass,  or 
zone  bearing  the  mineral  dip  into  the  earth 
on  all  sides  under  mountains  of  granite,  with 
no  apex  to  the  vein  or  mass  distinguishable 
to  the  naked  ey^  or  discoverable  by  the  ln> 
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fnniity  of  the  prospector.  The  zone  or  mass 
may  follow  the  unduIatlonB  of  a  broken  ooun- 
try  down  into  the  volley,  and  rtslog  over  the 
dlTldes,  cutting  througb,  covered  by,  or  over- 
lapping otbet  formations;  but  tintil  It  Is 
broken,  and  the  edge  exposed,  or  some  edge 
or  end  as  a  bei^nnlng  point  found,  from 
which  It  can  be  followed  down  at  some  angle 
below  the  borlzontal,  there  Is  no  apex  from 
which  it  can  be  followed  beyond  the  side 
lines  of  a  claim  located  upon  It.  These  ques- 
tions were  fairly  and  ably  presented  to  the 
3iU7  through  the  medium  of  Instructions  evi- 
dently prepared  with  great  care,  and  reflect- 
ing great  credit  upon  the  trial  Judge,  John 
R.  McFle.  We  can  find  no  error  In  the  In- 
structions, and  none  In  the  refusal  to  set  the 
verdict  aside.  We  dte  Hyman  v.  Wheeler, 
16  Morr.  Mln.  R.  519;  Iron  Silver  Mln.  Co. 
r.  Elgin  Mining  &  Smelting  Co.,  IIS  U.  S. 
198,  6  Sup.  Ot.  Rep.  117T;  Stevens  v.  Wil- 
liams, 1  Morr.  Mln.  R.  557;  Stevens  v.  Gill, 
Id.  576:  Mining  Co.  v.  Murphy.  Id.  554;  Eu- 
reka Consolidated  Mln.  Go.  v.  Richmond  If  In. 
Co.,  0  Morr.  Min.  R.  58T-880.  Judgment  be- 
low affirmed. 

FREEMAN  and  SEEDS,  JJ.,  concur. 

LEE,  J.,  (dissenting.)  This  was  an  acUtm 
of  ejectment  to  recover  possossiou  of  certain 
mining  ground  in  the  Black  Range  mining 
distrlet,  county  of  Sierra,  in  this  territory, 
by  parties  holding  the  title  to  the  Calamity 
claim,  against  parties  holding  the  tide  to  the 
Illinois  mining  claim,  which  dalms  are  ad- 
Joining  each  other.  No  dispute  was  made  as 
to  the  title  or  right  to  possessioD  of  the  sur- 
face ground  of  either  claim.  The  defendants 
in  the  court  below  filed  a  special  plea  In 
which  they  admitted  the  entering  upon  the 
lands  of  the  plaintiffs,  but  Justified  iueh  en- 
try by  setting  up,  substantially  in  the  lan- 
guage of  the  United  States  mining  laws,  that 
the  entering  by  them  upon  the  land  of  the 
plaintiffs  was  made  at  a  great  depth  below 
the  surface  of  the  earth,  and  was  made  while 
pursuing  a  vein,  lode,  or  ledge  of  mineral- 
bearing  rock,  which  bad  Its  apex  within  the 
lines  of  their  mining  claim,  and  which  so  far 
departed  from  the  p^^endlcular  In  Its  course 
downward  as  to  pass  out  of  the  side  lines  «f 
their  mining  claim,  and  to  enter  the  lines  of 
the  Calamity  claim,  the  property  in  dispute 
In  this  case.  The  Issne  thus  made  by  this 
plea  was  the  one  upon  which  the  case  was 
tried,  the  defendants  assuming  the  burden  of 
proof,  and  relying  upon  the  accepted  proposi- 
Ooti  that  the  owner  of  a  mining  vein  covered 
by  the  superflcial  lines  of  his  claim  may  not 
only  pursue  that  vein  perpendicularly  within 
those  lines,  but  may,  when  the  vein  passes 
beyond  the  side  lines  of  his  claim  or  survey, 
pm-sue  that  vein  outside  of  a  line  drawn  ver- 
tically down  trom  the  superficial  side  lines, 
as  far  as  the  vein  may  extmd.  There  does 
not  appear  to  be  any  reversible  error  In  the 
r^ng  of  the  court  below,  without  it  was  in 


reCnslng  to  Instmct  the  Sacj  to 
defendants,  or  In  rinsing  to  g 
trial,  which  must  depend  upiMi 
whether  the  evidence  supports  tb 
defendants;  and  this  involres  t 
tlon  that  la  to  be  given  the  wordi 
or  ledge,"  as  used  In  the  United 
ing  laws.  Tbe  existence  of  tb* 
that  are  required  to  constitute  a  i 
lode,  or  ledge,  as  used  in  tbe  i 
gress,  Is  a  question  of  fact,  to  be 
by  tbe  Jury.  But  after  tbe  exiff 
facts  in  the  case  is  established  b; 
as  to  whether  those  facts  thus 
sUtute  a  mineral  vein,  lode,  or  1 
the  United  States  laws.  Is  a  quec 
to  be  determined  by  the  court, 
necessarily  be  so,  as  that  whicl 
statutes,  In  such  cases,  constiti 
lode,  or  ledge,  contitutes  title, 
wtiat  constitutes  tiUe  Is  a  quesi 
By  the  testimony  of  wttnessefl;  t 
or  nonexistence  of  the  facts  is 
and  then  it  is  for  the  court  t( 
whether  the  facts  thtis  estattUsbc 
title,  within  the  meaning  of  the 
gress,  as  construed  by  the  suprea 
In  the  f^se  of  Mining  Co.  t.  Cb 
U.  S.  534,  6  Sup.  Ct  Rep.  481. 
says  ttiat  up  to  that  time  It  had 
a  clear  deflnition  of  those  words 
ing  from  Judge  Field's  opinion  in 
Case,  4  Sawy.  302,  says  as  foil 
difficult  to  give  any  deflnition  o; 
as  understood  and  used  in  tbe  i 
gress,  whldi  will  not  be  snbjc 
cism.  A  flssOK  in  the  eerth'i 
opmlng  In  Its  rocks,  and  strat 
some  force  of  nature.  In  which 
Is  deposited,  would  seem  to  be 
a  lode,  in  the  Judgment  of  geol 
to  the  practical  miner  the  fissi 
walls  are  only  of  Importance  ai 
the  boundaries  within  which  h< 
for,  and  reasonably  expect  to  fl 
he  seeks.  A  continuous  l>ody  of 
rock  lying  within  auy  other 
boundaries  on  the  earth's  surfif 
der  It,  would  equally  constitute, 
a  lode.  We  are  of  opinion,  the 
the  term,  as  used  In  tiie  acts  of 
appHcabie  to  any  zone  or  l>elt 
reck  lying  within  the  boundaries 
arating  It  from  the  neighboring  r 
tilso  approve  Judge  Hallett's  d 
Stevens  v.  Williams,  1  McOary, 
In  he  says,  "In  general,  It  may  I 
1  lode  or  vein  Is  a  body  of  m 
mineral  body  of  rock,  within  def 
aries.  In  the  general  mass  of  the 
but  finally  adopted  as  Its  own  tli 
given  by  the  court  In  tbe  case 
consideration,  in  its  charge  to  ti 
saying,  "We  are  not  able  to  s* 
Judge  who  presided  at  tiie  trial 
could  have  better  discharged  tJ 
task  than  he  has  in  tbe  charge 
to  which  the  exceptions  are  take 
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here  sire,  Tei^tlm,  tbat  part  of  It  relating 
to  ^Is  point"  We  therefore  may  take  tSie 
qootatSon  as  Mag  Itie  deflnltloo  adopted  hy 
the  coort  of  last  resort  upon  the  questloii. 
Thte  qnotetlon  referred  to  la  ae  follows:  "Up- 
<m  the  erldenc©  before  yoo,  these  partiea 
are  to  be  regarded  as  owning  the  surface  of 
the  Und  by  tiiem  respectlrely  claimed,  and 
all  that  rightly  goes  with  the  surface,  under 
Itie  law.  No  questlMi  ts  presented  as  to  ttie 
right  of  the  plaintiff  to  the  Ume  location. 
Holding  by  pataat  from  the  goTemment,  the 
plaintiff  must  be  regarded  as  the  owner  of 
that  claim,  and  all  lodes  and  veins  existing 
therein.  The  statirto  gives  the  owner  of  a 
lode — ttie  one  who  may  locate  it  at  tSie  top 
and  ap«— the  right  to  follow  it  to  any 
depth*  although  It  may  enter  tbe  land  ad- 
joinlnjg;  and,  If  the  lime  location  was  made 
on  a  lode  or  vein  which  descends  from 
thence  into  the  Smugii^r  location,  the  right 
of  the  plaintiff  to  follow  the  lode  Into  the 
Smugger  ground,  and  to  take  out  ore  there- 
from, cannot  be  denied.  Ttma,  the  principal 
question  for  your  consideration  is  whether 
there  is  a  lode  or  vein  in  the  lime  location- 
which  extends  from  that  claim  Into  the 
Smugger  daim.  If  &  lode  Is  found  in  tliat 
claim,  all  the  evidoice  tends  to  prove  ttat 
the  top  and  apex  ot  soch  lode  la  in  that 
daim.  There  Is  no  room  for  controversy 
.  on  that  point.  To  determine  whether  a  vein 
or  lode  exists.  It  Is  necessary  to  define  those 
terms;  and.  as  to  that,  it  Is  enough  to  say 
that  a  lode  or  vdn  is  a  body  of  mineral 
or  mineral-bearing  rock  within  defined  boond- 
ailee  In  the  general  mass  of  tbe  mountain. 
In  this  deflnltl(»i  the  elements  are  the  body 
of  mineral-bearing  rock  and  the  boundaries. 
With  either  of  these  things  well  established, 
very  slight  evidence  may  be  accepted  as  to 
^e  existence  of  the  other.  A  body  of  min- 
eral or  mineral-bearing  rock  In  the  general 
mass  of  the  mountain,  so  far  as  It  may  con- 
tinue unbroken  and  without  intmnption. 
may  be  regarded  as  a  lode,  whatevw  llie 
boundaries  may  be.  In  the  existence  of 
mch  a  body,  and  to  the  extent  ot  It,  botmd- 
arles  are  Implied.  On  the  ottier  hand,  with 
wdl-deflned  boundaries,  very  slight  evidence 
of  ore  within  such  boundaries  will  prove 
the  exlstoice  of  a  lode.  Sodi  boundaries 
constitute  a  fissure,  and  If  In  such  fissure  ore 
ii  found.  altfa<Righ  at  considerable  intervals 
and  in  small  quantities.  It  Is  called  a  'lode' 
or  "vein.'  To  maintain  the  Issue  on  its  part, 
tbe  plaintiff  must  prove  that  a  lode,  as  here 
defined,  extends  from  the  lime  to  and  Into 
tbe  Smuggler  claim.  Reverting  to  that  d^- 
□ttloD,  if  there  Is  a  continuous  body  of  mln- 
wal  or  mineral-bearing  rock  extending  from 
one  daim  to  the  othw,  it  must  be  that  there 
are  boundaries  to  such  body,  and  the  lode 
«zlsts,  or  If  there  Is  a  continuous  cavlly  or 
opening  betwe^  dissimilar  rocks,  in  which 
ore  In  some  quantity  and  value  Is  found,  the 
lode  exists.  These  pn^KMsltlons  are  oH'rel- 
atlve,  and  not  very  different  in  meaning.  &l- 


cept  mat  the  first  gives  promlnwce  to  flu 
mineral  body,  and  the  second  to  the  bound* 

arlee." 

Therefore,  In  the  con^er^tlcm  of  this  case, 
we  are  to  ^ve  to  the  words  "vein,  ledge,  or 
lode,"  aa  used  by  congress  In  the  act  upon 
which  the  defendants  rely  for  their  right  to  en- 
ter upon  the  land  In  question,  the  meaning 
as  defined  by  the  supreme  court;  and,  cot* 
slderlng  the  act  as  thus  defined,  the  entire 
evidence  In  the  case  dearly  brings  the  de- 
fendants within  the  requirements  and  pro- 
vlsioDS  of  the  act  It  is  true  that  witnesses 
on  the  part  of  the  plalntifla  testified  that 
there  Is  no  vein  on  the  nUnols  claim;  but  In 
answer  to  the  question.  "Why  do  you  say 
there  Is  no  vein?"  they  answer,  "Because 
there  are  no  two  walls  there,"  and  then  pro- 
ceed to  testify  to  the  exact  state  of  t&cta 
which,  under  the  mllngs  of  tbe  supreme 
court  would  bring  it  within  tbe  provlslcms 
of  tiie  act  To  Uustrate,  a  Mr.  Cox,  perhaps 
the  strtmgest  witness  on  the  part  of  the 
plalntlfta,  testified  as  fiiillowB:  "Question. 
Now,  In  your  judgm^t  m  a  miner,  to  tbls 
Jury,  will  you  say  whetiier  or  not  the  lime 
underneath  Is  a  wall?  Answer.  It  Is  not.  a 
wall,  but  a  mineral  ledge,  a  mineral  vein, 
or  zcme,  and  the  Illinois  mine  Is  pitdied  on 
It  Q.  Do  yon  call  It  a  wall  to  the  contact, 
then,  leavl-ig  mineral  vein  out?  A.  Well, 
I  suppose  you  would  call  It  a  wall.  Q.  Well, 
then,  IB  It  your  Judgment  that  there  are  two 
walls  oD  this  contact?  A.  There  Is  a  11ms 
and  shale.  Q.  There  are  two  walls.  Nqicr, 
what  have  you  to  say  about  mineral?  Did 
you  ever  see  any  mineral  between  those  two 
walls?  The  witness:  On  the  Illinois?  Tes, 
sir.  A.  I  saw  a  little  mineral  in  one  place. 
The  lime  was  20  feet  p^endlcular  here. 
Q.  Now,  at  that  place  where  you  saw  the 
mineral  between  those  two  walls,  would 
you, call  that  a  vein?  A.  No.  sir."  Tlie  as- 
sertions of  witnesses  tiiat  there  was  or  was 
not  a  v^n,  ledge,  or  lode,  as  claimed,  are  to 
be  considered  (mly  of  such  weight  In  evi- 
dence as  their  opinions  are  entitled  to  as 
experts,  and  when  made  In  connection  with 
their  testifying  as  to  the  facts,  and  they  are 
subject  to  be  strengthened  or  overthrown 
by  tihem.  When  a  witness  gives  his  opin- 
ion, and  his  reasons  tor  It  and  his  reasons 
prove  InccHTect  bis  opinion  necessarily  be- 
comes of  no  weight  This  witness  says  that 
It  was  not  a  vein  because  there  were  no  two 
walls  there,  and  on  cross-examination  he 
says,  "It  Is  a  mineral  ledge,  a  mineral  vein 
or  zone,  and  the  lUlnola  is  pitdied  on  It" 
The  first  two  words  are  the  exact  wM'ds 
used  In  the  act  of  congress,  and  tbe  other, 
"zone,"  has  been  Interpreted  Into  It  by  tihe 
supreme  court  covering  all  the  requlremeuts 
to  bring  the  mine  In  question  under  the  pro- 
vlidons  of  the  act  And  thus  the  eu'ire  tes- 
timony in  the  case  Is  uncontradicted  to  tbe 
effect  that  th««  Is  a  continuous  vein,  ledge, 
lode,  zone,  or  bdt  of  mineral-bearlng  rock  ex- 
isting from  one  daim  to  another;  and  In  sudi 
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case  the  sapr^e  court  holds,  "It  must  be 
that  there  are  boundaries  to  such  body,  and 
the  lode  ezista."  It  therefore  follows  that 
If  the  apex  of  such  a  body  of  ore  is  on  the 
claim  of  the  party  following  and  claiming 
the  same,  and  if  such  vein,  led^  lode,  zoae, 
or  belt  extends  downward  Tertlcally,  bo  far 
departing  from  a  perpendicular  line  as  to 
pass  the  side  lines  of  such  claim,  sudi  de- 
parture Is  authorized  by  the  act  of  congress, 
and  the  ore  belongs  to  the  party  following 
It  "Or  if  there  Is  a  contlnuoua  cavi^  or 
opening  between  dissimilar  rocks  la  which 
oi-Q  In  some  quantity  and  value  is  found,  the 
lode  ^ists."  It  is  admitted  by  all  the  evi- 
dence that  in  this  case  there  is  a  contact 
between  the  shale  and  lime,— rocks  of  a  dis- 
similar character,— end  that  in  the  ccmtact 
mineral  of  value  Is  found.  Therefore,  ac- 
cording to  the  ruling  of  the  supreme  court, 
as  above  laid  'down,  the  lode  must  exist 
There  being  no  ctmfllct  In  the  evidence  as 
to  either  ot  these  pn^oeltions,  I  think  the 
court  should  have  instructed  the  Jury  to  find 
for  the  defendants,  or  granted  a  motion  for 
a  new  trial,  and  therefore  I  cannot  concur 
In  the  conclusion  reached  the  majority 
of  the  court 


DUZAN  et  «1.  T.  MBSERVB  at  mL 

(Supreme  Court  of  Oregon.  Oct  30,  1803.) 

SAjLE— Action  fob  Fricb  —  Plbadiko  —  Titls  — 
Takino  PossBBSioir  —  Mbmoranduh  ot  Sasm  — 
AcTnoRiTT  or  Partnbk  —  BATiriOATiON  — Vas- 

Dl  UT— ISTRRKST— KEMITTrrUB. 

1.  A  complaint  alleging  the  sale  to  defend- 
anta  of  plaintiffs*  riRht,  title,  and  interest  in 
and  to  certain  peraonal  proi>erty,  and  seeking 
recoveiy  of  part  of  the  purchase  money,  is  not 
defective  for  failure  to  define  plaintiSa'  right 
of  ownership  in  the  property, 

2.  The  allegation  of  the  complaint  that  de- 
fendants took  possession  of  the  property  under 
the  contract  by  which  plaintiffs  sold  and  deliv- 
ered to  them  thdr  right  and  Interest  therein, 
la  not  open  to  the  construction  that  defend- 
ants took  tortious  possession  thereof. 

3.  Posseaslon  of  personal  property  having 
been  taken  pursuant  to  a  sale,  it  was  not  neces- 
■ary  that  the  agreement  be  in  writing. 

4.  Defendants  liaving  taken  possession  of 
E^c^erty  arccvding  to  an  arrangement  for  Its 
purchase  made  by  one  of  them  as  the  r^ 
resentative  of  all,  wonld  tend  to  show  authority 
to  bind  them  as  a  firm,  or  at  least  a  ratifica- 
tion. 

5.  A  verdict  for  a  certain  sum,  and  "Inter- 
est" from  a  certain  time,  is  tor  Intoest  to  be 
computed  at  the  legal  rate. 

6.  A  Judgment  will  not  be  reversed  by  rea- 
son of  an  allowance  by  the  verdict  of  excess- 
ive int»est  wh«e,  at  the  offer  of  the  suc- 
esssful  party,  the  excess  was  remitted. 

Appeal  from  drcult  court,  CoUunbla  county; 
'Himnas  A.  UoBride.  Judge 

AotiOD  by  L.  D.  Duzan  and  others  against 
Llnooln  Mesnre  and  others.  Jodgmoit  for 
plaintiffs.  Defendants  appeal  Affirmed. 

W.  B.  DUlard,  for  appcUanta.  J.  F.  Caples, 
Cor  rMVondents. 


LORD,  a  J.  This  la  an  actkm 
the  sum  of  $500  from  the  d^wda 
to  be  due  to  the  plaintiffs  on  tbe  s 
right  title,  and  interest  in  and  to 
machinery  wliioh  was  thai  In  tlieli 
under  a  contract  of  sale  with  J. 
&  Co.,  of  Portland,  Or.  The  cans 
upon  the  Issues  Joined  by  the  pie 
resulted  in  a  verdict  and  Judgmi 
plalntlfCs. 

The  first  ground  of  error  reUed 
Insnfficiraicy  of  the  facts  stated  t 
a  cause  of  aotloa.  The  oomplalnl 
substance,  that  on  the  9th  day  o€ 
1890,  the  plaintiffs,  as  partners,  8 
llvered  to  the  defendants,  as  par 
right  title,  and  Interest  in  and  tc> 
sonaJ  property,  (describing  it)  ai 
right  to  use  certain  buildings,  el 
agreed  consideration  of  $2,000.  1 
suance  of  such  contract  and  sale, 
auts  took  possession  of  said  pre 
ogi-eed  and  promised  to  pay  ther*l 
nun  of  $2,000  in  the  manner  to 
wit  "To  assume  and  pay  a  certal 
nese  of  said  plalntlfCs  to  J.  M.  Ar 
conrfstlng  of  a  book  account  a 
promissory  notes  amounting  to  f 
fifteen  hmdred  dojlars,  and  the  f 
of  five  himdred  dollars  in  cash  to  t 
plaintiffs  by  said  defendants  wl 
days  from  and  after  the  aald  0th 
ber,  1890."  The  objection  Is  thai 
tiffs'  ri^t  of  ownership  in  the  ; 
undefined,  and  that  the  all^tlon, 
sessi(»i."  does  not  assist  the  aTem 
possession  taken  might  be  tortlou 
not  think  dther  objection  is  well 
thou^  the  allegations  might  be  mc 
ly  expressed.  The  allegation  Is  n< 
to  cMivey  the  Idea  of  absolute  owe 
only  of  the  sale  and  delivery  of 
tiifs'  right  and  Interest  In  the  i 
which  they  are  In  the  possession, 
crty  was  mill  machinery.  The  p 
lege  that  they  sold  and  delivered,  1 
sideration  stated,  their  rl^t  and 
s:ild  property,  and  that,  in  pursuai 
contract  and  stile,  defendants  took 
of  It  Wc  cannot  say  that  posses 
imder  such  contract  and  sale  Is  tor 
think,  therefore;  the  complaint  stal 
of  action. 

Other  objections  relate  to  alleged 
rulings  in  the  progress  of  the  t 
claimed  that  the  court  erred  In  ove 
defendants'  objection  to  the  testim 
eral  witnesses  tending  to  show  an 
ment  between  the  pLtlntiffs  and  ( 
on  the  ground  that  the  price  was 
and  hence  that  the  statute  reqi 
agreement  to  be  In  writing.  The 
ceptions  shows  that  the  jrialntlf^i  n 
tract  with  J.  M.  Arthur  &  Co.  by  ■ 
agreed  to  pay.  and  Arthur  ^  Co. 
sell  to  the  plaintiffs  the  property  I 
for,  the  sum  of  $l,5tX).  and  tiiat  it 
ercd  to  the  plaintiffs  under  and 
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aiid  pat  Into  a  ndD  In  OdnniUa  ooontar.  Dr., 
where  It  vaa  belnf  operated  at  tbe  time  of 
the  sale  hj  plalntlflb  to-  the  defendants.  It 
also  tends  to  shon*  that  tbe  plalntUEs  con- 
tracted to  sen  to  the  defendants  th^r  rlfht 
and  Interest  In  the  mill  machinery,  and  also 
m  the  buildings,  for  the  sum  of  $600,  with 
the  understandlns  that  satisfactory  arrange- 
ments oould  be  made  with  Arthur  &  Co.  for 
tbe  payment  of  tbe  amomit  due  them,  who, 
after  befng  made  acquahited  with  the  facts, 
gave  an  order,  of  which  the  following  is  a 
copy:  "Portland,  July  25,  1800.  Messrs. 
Duzon  ft  KalseE^-Ghmtlonen:  For  ralue  re- 
ceived, the  underdgned  has  tlits  day  assigned 
and  transferred  to  IJnc<^  Mt-seire,  William 
Mcserre,  Joseph  Meserre,  Hawl«y  EL  He- 
serv^  and  James  Meserre,  partners  by  the 
name  of  Meserre  Brothers,  the  right  to  de- 
mand and  recover  from  yon  the  possesion  of 
■ill  the  machinery  and  personal  property  In- 
tnisted  to  your  care  by  the  undersigned  by 
contract  entered  Into  between  yon  and  the 
undersigned  on  the  18th  d^  of  May,  1890, 
by  the  terms  of  which  you  were  Intrusted  by 
Uie  undersigned  with  die  poesesatou  and  care 
of  aald  property.  You  will  theiefore  please 
deliver  the  possession  of  said  machinery  and 
perscmal  property  to  said  Mesen-e  Brothers, 
and  obUge,  JTOurs,  respectfully,  li^gned]  J.  M. 
Arthur  &  Co."  In  connection  with  this,  or- 
der, and  executed  at  the  same  time,  was  the 
ruHowlng  writing:  "J.  M.  Arthur  &  Co.,  Deal- 
ers In  Machinery  and  Supplies.  Portland, 
Oregon,  July  25, 18UU.  Messrs.  J.  M.  Arthur 
&  Co.— Chmtlemen:  We  are  knowbig  to  and 
cognisant  of  the  agreement  between  you  and 
Meaerve  Bros.  It  is  satisfactory  to  us,  and 
we  came  1^)  for  this  special  purpose  and  tbey 
have  come  also  for  this  spedal  purpoaa 
Yours,  respectfully,  Dusan  &  Kaiser."  Tb» 
record  discloses  that  botb  of  said  papers  were 
executed  at  the  same  time,  and  In  the  pres- 
ence of  the  plafaitlfl  Kaiser  and  the  defend- 
ants TjTwnifi  Heserve  and  WlUam  Meserva 
In  view  of  these  facts  and  the  writings,  when 
the  def^utants  tooh  poasessUm  of  ^  prop- 
erty, tbey  aoc^ted  and  received  tbe  plains 
tUEa*  ri^t  titles  and  Interest  tfaei-eln,  and  thus 
obviated  tlie  objection  that  the  agreunent 
was  not  In  wilting. 

Objectloi  ia  also  made  to  the  statement  of 
one  of  the  defendants,  while  a  witness,  In 
regard  to  tbe  existence  (rf  the  parmersUp, 
and  the  agreement  to  pay  the  plaintiffs  $500 
tor  their  right  and  lnt«rest  In  tbe  machinery 
and  other  property.  The  record  dlsdosea  that 
tbe  negotiations  for  tbe  purchase  of  the  plaln- 
tUb*  Interest  In  the  property  were  ocmducted 
one  of  the  d^endanta,  and  that  the  agree- 
ment to  sdl  for  the  oonslderation  already 
named  was  made  with  him,  as  the  representa- 
tive of  Meeerve  Bros.,  in  case  satlsfkctoiy 
arrangements  could  be  effected  with  Arthur 
A  Co.  The  point  of  tbe  objection  is  that  no 
anOiority  Is  shown  in  sndi  defendant  and  wit- 
ness to  bind  the  other  defmdants  as  a  firm; 


bat  whether  tUs  was  so  or  not,  at  the  time  of 
the  alleged  contract,  their  subsequeat  agree- 
ment with  Arthur  A  Co.,  and  Its  ratlficatloa 
1^  flie  plalntlfliK,  and  thdr  taking  possession 
of  the  property,  Including  the  Interests  of  the 
plaintiffs,  under  such  arrangements,  taided 
to  show  lUa  authority  to  Und  the  detendants 
as  a  firm,  or  at  least  to  show  thdr  ratJfica- 
tlcKi  of  his  audiorlty  so  to  da  The  oth^ 
rulings  are  substantially  covered  by  the  prin- 
ciple Involved  In  this  objection,  and  need  no 
further  r^erence. 

The  laat  assignment  of  errw  la  that  the 
verdict  Is  uncertain  and  Indefinite.  Tbe  ver- 
dict Is  as  fc^ows:  '*W^  *flie  Jury  in  the 
above-entitled  action,  find  for  the  plalntlft  In 
the  snnn  of  five  hundred  dollars,  with  Inter- 
est thereon  since  November  9,  1890."  Inter- 
est allowed  by  a  verdict  must  be  computed 
according  to  tbe  rate  provided  by  law,  when 
no  rate  is  spedfled.  A  failure,  therefore^  to 
fix  a  rate  In  the  verdict,  did  not  Invalidate  it 

It  is  claimed,  howevw,  that  the  verdict 
should  have  been  set  aside  for  tbe  reason 
that  interest  should  have  been  allowed  only 
from  December  9,  1890.  The  record  dis- 
closes tiiat,  after  the  defendants  filed  ^elr 
motion  for  a  new  trial,  plaintiffs  filed  a  cross 
motion.  In  which  they  offo^  to  T«nlt  the 
excess  of  interest,  which  vraa  aUowed,  and 
the  excess  accordingly  deducted.  Under  these 
oircumstances,  the  Judgment  will  not  be  re- 
versed on  appeal,  when  It  appears  that  the 
error  In  the  amount  allowed  the  verdict 
Is  Inoonstderable  and  ascertalnabia  The 
Judgment  must  therefore  be  affirmed. 


SHERMAN  V.  BELLOWS  et  aL 
OSupreme  Court  of  Oregook  Oct  SO,  U88.) 
PoBuo  BmumroB— FuoB  or  Bluanoa— Ixnixo- 

TION— SCIT  BT  PBIVATB  CiTIZBK. 

A  private  citizen  cannot  bring  a  salt 
against  a  state  board  to  enjoin  the  erection  of 
a  pablic  bailding  at  a  place  othw  than  pre- 
scribed by  law,  onless  Us  burden  of  taxation 
will  thereby  be  increated. 

Appeal  from  circuit  court.  Linn  county; 
George  H.  Burnett,  Judge. 

Suit  by  D.  O.  Sherman  against  A.  J.  Bel- 
lows and  others,  trustees  of  the  Or^n  Sol- 
diers' Home,  for  an  Injunction.  Decree  tar 
idaintlff,  and  defendants  lyipeaL  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  MOORB,  J.: 

This  is  a  suit  brou«^t  by  the  ^abitlff  in 
his  own  name  against  the  trustees  of  the 
Oregon  Soldiers*  Home  to  restrain  them  from 
purchasing  land  for  a  site  and  locating  the 
Soldiers*  Home  at  Roseburg.  The  material 
allegations  of  the  oomplalnt,  in  substance, 
are  that  plaintiff  Is  a  dtlsen.  resident,  and 
taxpayer  of  the  state  of  Oregon;  that  tbe 
defendants  are  the  dtily  appointed,  qnallfled. 
and  acting  truatees  of  the  Oregon  Soldiers' 
Home,  and  by  virtue  of  their  office  are 
chained  with  the  diity  of  selecting  and  k>- 
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«B.tiiig  the  Bite  of  said  OregoD  Soldlen* 
Home,  and  of  erectliiff  suitable  ttaUdlngB 

thereon;  that  said  Oregon  Soldiers'  Home  is 
a  public  tnstltutloD,  established  and  pro- 
Tided  for  Xyy  the  legislative  assembly  of  the 
state  of  Oregon:  that  section  3,  art  14,  of 
the  state  constitution  proTldes  that  all  such 
Institutions  shall  be  located  at  the  seat  of 
gOTernment;  that  tn  the  contest  for  the  loca- 
ti(m  of  such  seat  of  gov«-nment  at  the  gen- 
eral election  In  1864,  Salem,  In  Marlon  coun- 
ty. Or.,  rec^ved  a  majority  of  all  the  TOtes 
cast,  and  was  thereupon  duly  declared  the 
permanent  seat  of  gOTermnent;  that  plain- 
tiff has  been  Informed  and  beeves  that 
■aid  defendants,  disregarding  their  ohUga^ 
tions  as  trustees  of  said  Or^n  Soldiers* 
Home,  bare  ent^ed  Into  a  contract  to  pur- 
chase a  tract  of  land  at  or  near  Koseburg, 
Dr.,  with  the  Intention  of  using  the  same  as 
the  site  of  said  Oregon  Soldiers'  Home;  that; 
as  plaintiff  is  Informed  and  believes,  said 
defendants  have  had  prepared  a  plan  and 
spedflca tions  for  the  necessary  buildings, 
and  are  about  to  let  a  contract  for  the  erec- 
tion of  the  same  at  great  cost  and  expense 
to  the  state  of  Oregon,  without  authority  of 
law ;  that  by  their  said  action  in  conti'acting  to 
purchase  said  tract  of  land  at  or  near  Rose- 
burg,  Or.,  as  the  site  of  the  said  Oregon 
Soldiers*  Home,  the  erection  of  public  build- 
ings thereon,  and  expenditure  of  large  sums 
of  public  money  therefcn-,  great  injury  will 
be  done  to  the  public  and  to  this  plaintiff; 
and  that  plaintiff  has  no  plain,  adequate,  or 
speedy  remedy  at  law;  wherefwe  he  prayed 
a  preliminary  Injimction,  and  tliat  at  the 
hearing  it  be  made  p^petual.  To  this  com- 
plaint the  defendants  Interposed  a  demurrer, 
for  the  reasons:  First,  that  the  plaintiff 
has  not  the  legal  capacity  to  bring  this  suit; 
and,  second,  that  the  complaint  does  not 
state  faqts  sufficient  to  constitute  a  cause 
of  suit  against  the  defendants.  The  de- 
murrer  was  overruled,  and,  defendants  re- 
fusing to  farther  plead,  a  permanent  injunc- 
tion was  granted,  from  which  the  deCeod- 
ants  appeal. 

Geo.  B.  Chamberlain.  Atty.  Oen.,  for  ap- 
pellantB.  H.  J.  Bigger,  A.  O.  Condlt,  and 
Lorlng  K.  Adams,  for  respondent 

HOORB,  J.,  (after  BtattAg  the  ftusts.)  Two 
questions  are  thus  presented:  First,  has  the 
plaintiff  any  l^al  capacity  to  sne?  and  sec* 
<nid,  does  the  complaint  state  facta  snffldeot 
to  constitate  a  cause  of  salt?  While  there 
Is  an  IrreconcUaUe  owfllct  In  the  dedslmis 
upon  the  right  of  a  taxpayer.  In  his  owu 
name,  to  restrain  by  fnjtiuction  n  municipal 
oorporatioo  and  Its  officers  from  Ule^^ally  cre- 
ating debts,  or  disposing  of  the  corporate 
property  or  funds,  we  think  the  decided 
weight  of  authorl^  supports  tiie  doctrine 
that  he  may  Invoke  the  aid  of  a  conrt  of 
eqni^  to  obtain  buch  relief,  whenever  it  is 
mad*  to  ammir  that  such  Ulegal  act  of  tho 


corporation  would  Increase  bis 

taxatloiL  Hodgman  v.  Railway 
Minn.  48,  (GiL  36;)  Wlllard  v.  Coi 
Wis.  565,  17  N.  W.  Bt>p.  401;  Ra 
V.  Dunn,  51  Ala.  134;  ^ringfie! 
wards,  84  llL  627;  MoCord  v.  PUs 
N.  £.  Rep.  259,  2  Amer.  St  Re^ 
cxbaustlve  notes.  When  a  plaJ 
duty  is  threatened  to  be  violated 
official  act  ^uiy  person  who  will  si 
sonal  Injury  tliereby,  for  which 
compensation  cannot  be  had  at 
have  an  injunction  to  prevent 
V.  McComb,  92  U.  S.  531.  Owicoc 
out  deciding,  that  the  Soldiers'  i 
public  lusUtutJon  of  the  state,  pr 
the  legislative  assembly,  and  that 
art  14,  of  the  constitution  requlrct 
tees  to  locate  it  at  Salem;  that 
threatened  to  violate  tiielr  officfa 
locating  It  at  Roeeburg,— does  It  a; 
plaintiff  has  sustained  a  persoi 
thereby?  If  It  were  alleged  that 
queuce  of  the  looatlon  of  the  Soldi 
at  Roseburg,  plaintiff's  prop^ty 
subjected  to  a  burden  of  taxatloi 
tlon  to  that  which  it  would  be  r 
bear  if  located  at  Salem,  then  he  \ 
tain  a  personal  Injury;  and.  slno 
quate  compensation  cannot  be  ha 
he  would  be  entitled  to  an  Injunctl 
vent  such  locatltm.  "The  damaf 
Judge  Dillon,  "whldi  he  will  susta 
bis  burd^is  of  taxation  are  inert 
not  In  common  with  the  damages 
taxpayers,  but  they  are  special, 
his  private  property  and  prtvate  r 
DIIL  Mun.  Corp.  i  731.  and  cases 
mimldpal  corporation  holds  its 
and  funds  in  tmst  for  the  bene) 
taxpayers,  and  whenever  it  attem 
low  an  illegal  daim,  consent  to  a 
Judgment  mlsapprc^riate  the  publ 
or  do  any  other  act  ultra  vires;  the 
in  his  own,  name,  may  have  an  ! 
to  restrain  such  unlawful  acts, 
property  would  tliereby  be  compdii 
its  pro  rata  share  of  the  burden 
posed.  Wlllard  v.  Comstoct,  su 
right  to  Invoke  the  aid  of  a  court 
to  restrain  by  injunction  such  unla 
depends  upon  his  personal  Injury, 
test  of  such  injury  Is  measured  b} 
that  his  property  would  be  subjec 
addIti(HUiI  burden  of  taxation.  If 
erty  will  not  be  subjected  to  an  j 
bnrdra  of  taxatlcm,  and  he  will  n 
any  other  personal  damages,  his 
not  cootradlstlnguisbed  from  that  oH 
taxpayers  of  the  municipality,  and 
invoke  the  aid  of  ecpdty  to  prevei 
lawful  corporate  act,  however  mud 
In  common  with  othM^,  be  Injured 
r.  Kankakee  Co.,  102  HI.  669.  H 
Injury  Ls  the  gist  of  the  suit  an 
It  Is  alleged  and  proved,  there  a 
equitable  relief  in  such  cases. 
fiftiglish,  S6  BL  236.    In  no  case  hi 


Digitized  by 


SEATTLE  &  M.  BY.  CO.  o.  STATE. 


Ul 


bean  held  that  ft  private  indlvlduftl  may 
maintain  a  Ull  to  flojolii  a  breach  of  public 
-trust  (In  the  absence  of  statutory  authority) 
without  showing  tb^t  be  will  be  specially 
b^ured  thereby.  Aug.  D.  Highw.  I  2M. 
The  plaintiff  does  not  allege  that,  in  conae- 
■queace  of  the  locatioa  of  the  Soldiers'  Home 
at  Koeeburg,  hl»  propotr  will  be  sufaifecfecd 
to  any  burden  ot  taxatioc,  or  that  he  will 
sustain  any  otbw  special  Injury.  Theaa  al- 
legations were  necessary  to  glre  the  court 
Jurisdiction  to  entertain  bis  suit  sad  gmut 
4he  Injunction,  and,  tai  tlieir  absence  from 
the  complaint,  the  plaintiff  shows  no  lefal 
capacity  to  sue;  and  besides,  the  facta  there- 
in stated  are  not  suffldoit  to  coostitutfr  a 
cause  of  suit  Por  these  reascns  the  decree 
4f  the  ce«rt  below  is  reversed,  the  denmmr 
sustained,  and  the  bouse  remanded  fOr  such 
■other  proceedings  ss  may  be  deemed  necce 
«ary,  not  incoBsistgit  with  this  opinion. 


SEATTLE  A  M.  RT.  CO.  v.  STATE  et  al.^ 

<Siipreiiie  Court  of  WashtegtOD.  Aug.  ft,  1893.) 

Shixsht  DoMAia  — Ruhv  or  Wat  —  Statb  Tdb 
IiAHDs— PwMKGTiNO  HrsmTs  Bfcii.BOin  Caoee- 

IKOB— NeczMITT— PRiCl  ICS. 

1.  Tide  lands  beloaging  to  the  state  are 
not  "Htate  landB,"  witbin  Code  Proc.  B  649,  pro- 
viding tor  service  of  notice  in  condemnBtion 
fvoceedings  U  the  property  sotiKht  to  be  appro- 
priated is  state,  school,  or  county  lands,  and 
f>annot  be  condemned,  thece  bemg  no  authority 
therefor. 

2.  Oen.  8t  f  1A72,  }>r  expressly  conferring 
•on  railroad  eonpanies  tho  right  to  oonstmet 
their  lines  across,  along,  or  on  any  river,  stream 
■of  water,  or  water  course  which  their  routes 
intersect  ae  touch,  excludes  the  right  to  con- 
stmct  boss  across  tide  lands  beloaging  to  the 
-state. 

.   3.  The  right  givm  dties  by  Act  March 
1890,  "to  project  or  extend"  tnelr  streets  over 
tide  lands  Is  merely  to  continue  an  existing 
street  In  the  same  direction  and  with  the  same 
width. 

4.  Osn.  St  I  1071,  provides  that  any  nUl- 

waj  company  may  cross,  intersect,  join,  and 
unite  its  railway  with  any  other  railway  before 
constructed  "at  any  pcrfnt"  in  its  route,  and, 
it  the  two  eampanlea  cannot  agrss  on  the  com- 
pensation or  the  points  and  manner  of  the 
crossinffs  and  connections,  the  same  shall  be  de- 
termined as  provicled  for  the  taking  of  land 
necessary  for  the  coaetrocting  of  a  railroad. 
Code  Proc  S  651.  provides  that  If  the  «mrt 
shall  be  satisfied  by  competent  proof  that  the 
property  sought  to  be  appropriated  Is  necessary 
for  the  purposes  of  the  enterprise,  he  shall 
make  an  order  for  a  jury.  Held,  that  where 
the  points  of  crossing  could  not  tie  determined 
by  uie  compaoias  the  oourt  was  to  determine 
them,  and  that  it  did  not  have  to  declare  a 
necessity  for  a  crossing  at  a  particular  point 
desired  by  the  new  road  where  it  would  greatly 
injure  the  senior  road,  and  near  1^  which  the 
now  road  could  pass  without  such  Icjory,  and 
with  merely  an  additional  expeose  to  the  new 
Toad. 

6.  Under  Code  Proc.  I  651,  providing  that 
if  at  the  time  of  hearing  the  petition  the  court 
or  judge  shall  be  satisfied  that  the  property 
Bouebt  to  be  appropriated  is  necessary  for  the 
g»nrposes  of  the  enterprise,  he  shall  make  an 

«  Behearing  denied. 


ordw  for  a  jury.  It  is  not  srrer  for  tibe  JdAge 

hearing  the  application  on  the  question  of  neces> 
sity,  to  send  the  jury  trial  to  another  Judge, 
though,  the  better  practice  is  for  Oie  same 
to  hear  the  entire  matter. 

Appeal  trom  aup^or  court,  King  county; 
I.  J.  Ucbtatborg,  Judge. 

Proceeding  by  the  Seattle  &  Uontana  Rail- 
way Company  against  tiie  state  of  Wnahlng- 
toQ  and  otiien  to  oiHidemn  a  rii^t  of  way. 
From  a  decree  for  petlUuier,  defendants  ap- 
peal. Reversed. 

Aahton  &  Chapman  and  A.  F.  Burielgb, 
tor  a[»pellanta.  Burke,  Sbepoid  *  Woods, 
fer  respond^t.  W.  a  Joofls,  At^.  Oen., 
and  Jos.  A.  Halgbt,  Aaat  AtJtj.  Ocn.,  for  tHe 

State. 

STILES,  J.  nils  wu  a  proceeding  for  the 
eond«nnation  of  a  right  of  way  for  respond- 
ent's railroad,  end  bivtdvea  threo  different 
api>eUants,— the  state,  the  Columbia  &  Pnget 
Soond  Railroad  Company,  and  the  Xorthern 
Padflo  Railroad  Company.  The  right  of  way 
sought  to  be  appropriated  lies  over  land  be- 
tvreeai  the  blgb  and  low  water  moAM  in 
Elliott  bay,  on  tiie  water  front  of  the  dty 
of  Seattle. 

1.  The  state  api;»eared  1^  the  attorney  gen- 
eral, and  moved  to  dismiss  the  proceeding 
as  against  it,  on  the  ground  that  the  court 
had  no  Jurisdlctloa  to  entertain  it,  which  mo- 
tion was  denied.  We  think  the  court  erred 
In  Its  n^g  oo  this  point,  fbr  the  following 
reascms:  The  state  Is  the  owner  of  tMs 
land,  end  there  la  no  authority,  either  ex- 
press  or  implied,  In  the  statutes,  for  tbo  tak- 
ing oi  any  part  of  It  Oirougb  ^erdse  of  the 
power  of  eminent  domain.  Our  eminent  do- 
main act,  as  applied  to  railroads,  (Gen.  St 
H  1069,  1070;  Code  Proa  tit.  18,  e.  9,)  must 
be  constmed,  as  are  all  soch  acts,  as  hav- 
ing regard  only  to  the  taking  or  private  prep- 
«ty,  unless  there  la  either  express  or  dear- 
ly ImpUed  authority  to  extend  tbem  further. 
Lewis,  Em.  Dtnn.  i  273;  State  v.  Antbolne, 
40  Me.  480;  Inhabltanta  of  Ifarblebead  r. 
County  OOm'rs,  S'Cfray,  461;  Inhabitants  of 
Gbarteattm  v.  County  Oosn're.  Z  Hetc.  (Mass.) 
202;  Stevens  t.  Railroad  Co.,  21  N.  X  Eq. 
250.  The  reepondent,  ve  believe,  concedes 
thus  much,  but  it  dalms  to  avx>td  the  fotoe 
of  It  by  dtlng  that  portion  o<  Code  Proe.  1 
649,  providing  for  service  of  notice  In  coa- 
demnatl(m  cases,  which  reads  as  f<^owB: 
"In  eeaa  the  land,  real  estate^  prcmUies,  or 
other  property  souffht  to  be  appropriated  Is 
state,  sdiool  «■  cotmty  land,  the  notlee  sball 
be  served  on  Hie  auditor  of  die  county  In 
which  the  land,  etc,  li  ritoated."  Tide  lands 
are  "stated*  lands  in  a  certain  sense;  that  la, 
they  bdong  to  thn  state;  but  In  all  the  no- 
menclature of  our  comstltation  and  statutes 
the  latter  term  does  not  taudnde  Uw  Ikwmtf. 
Articles  15  and  17  of  the  constitution  treat  of 
tide  lands,  while  article  16  is  devoted  to 
Bchocri  and  granted  m  state  lands.  Title  t, 
&  7,  Gen.  St,  provided  for  a  'Aetata  latf  turn- 
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mlndon."  to  wfaoM  muwrvldon  "sH  public 
lands  now  owned  by  w  tbe  tiUe  to  which 
may  hereafter  rest  in  the  state"  was  commit- 
ted. But  Uils  BweepinjT  term  "public  lands" 
did  not  Indude  school  lands,  tide  lands,  the 
hartxa-  areas,  the  capltol  grounds,  aac  any  of 
the  lands  upon  which  the  public  institutions 
(tf  the  state  ore  locatsd,  all  of  which  are  a>m- 
mltted  to  the  snperrlslcai  of  other  boards  or 
i^cers.  As  well  might  It  be  ctmtended  that 
because  a  railroad  Is  authwized  to  enter  up- 
on and  condemn  "any"  land  for  Its  tracks, 
d^ts,  OiapBt  roundhouses,  eto.,  It  could,  by 
serving  a  notice  upon  the  auditor  ot  Thxm- 
ton  county,  take  the  oitlre  10  acres  upcm 
which  the  state  capltol  stands  fcff  a  d^t 
and  shops. 

Thus  mudi  for  construction  of  the  term 
*^tate  landa"  But  it  would  seem  that  the 
legislature,  in  expressly  conferring  npcai 
railroad  companies  the  right  to  construct 
ttuir  Unes  'Across,  along,  or  npm  any  river, 
stream  at  water,  watw  course^  etc,  which 
the  route  of  sncb  railway  shall  Intersect  or 
touch,"  (Gen.  St  |  15'^,)  has  gone  as  for 
as  it  Intended  In  this  direction.  Tnte,  this 
law  was  passed  In  188S.  when  the  territorial 
legislature  had  not  fun,  rua  pa'haps  any,  Ju- 
risdictlw  over  such  lands  as  tiiat  In  ques- 
timt;  but  no  dumge  ham  beak  made  in  the 
law,  and  we  can  on^  Interpret  it  as  we 
find  It  What  It  meant  thai  It  means  now; 
tiie  change  In  ttie  omdlthnis  from  territmial 
times  to  tiie  presoit  has  not  dianged  tiie 
meaning  or  Intoit  of  the  statute.  The  argu- 
ment from  convenience  Is  strongly  urged 
upon  JIB,  and  it  Is  said  ttiat  unless  tide 
lands  are  thus  subject  to  condemnatkm, 
much  embarrassment  will  ensue  to  the  bulld- 
tng  of  railroads,  because  the  i^tuation  of  the 
land  In  many  places,  and  particularly  at  this 
idace.  is  such  that  no  land  Is  available  for 
tracks  and  railway  terminal  facilities  except 
along  the  shores  of  tide  waters  and  upon 
the  tide  Oats.  The  state  ot  Washington,  by 
Its  constitution,  has  token  an  advanced  and 
decided  iKieltlon  with  regard  to  navigable 
waters  and  the  lands  beneatii  than;  a  po- 
sition which  Is  scarcely  anywhere  paralleled 
by  the  written  law.  It  proposes  to  deter- 
mine tor  Itself  what  shall  be  the  disposition 
cf  these  lands,  and  how  the  facilities  for 
transportation  upon,  to,  and  from  its  great 
natural  water  highways  shall  be  managed 
and  enjoyed.  It  will  doubUess  encourage  and 
invite  the  building  of  railways,  so  as  to  take 
advantage  of  these  lands  and  waters;  but  it 
proposes  to  say  how  that  shall  be  Aoae, 
and  when  and  by  whom.  All  railways  built 
upon  Its  tide  lands,  and  all  which  may  be 
built  there  until  It  shall  have  provided  for 
them  by  law.  will  be  there  at  sufferance, 
subject  to  be  removed  or  rearranged,  as  tiic 
legislature,  subject  to  the  ctmstitution,  may 
ordain.  It  has  harbor  lines  to  lay  In  front 
of  tiie  dty  of  Seattie,  which  must  be  invio- 
late, and  the  lands  between  which  must  be 
iDOlieoable.  except  as  the  constitution  per- 


mits; and  It  has  its  own  p<dlcj,  t 
In  legislation  already  enacted,  oo 
disposal  of  the  otho-  tide  lands 
2.  The  disposition  of  the  ca» 
point,  complicated  with  Bnotber 
the  fact  that  the  place  otw  wh 
demnation  was  sou^t  was  wit 
known  as  "Bailroad  Avenue."  i 
out  by  the  dty  council  of  Seattle 
fore  the  adoption  of  the  cMistitat 
petuated  in  the  freehcdders'  cha 
The  court  below  held  that  Inasi 
was  a  street  authorized  to  be 
the  constitution  and  the  statates 
the  state,  althou^  a  propw  ai 
party  to  this  proceeding,  was 
to  any  ctuslderation  in  the  as 
damages  for  the  laying  at  the  tf 
the  street  We  are  unable  to  i 
stote^  as  owner  of  tbs  f^  ai 
abutting  on  both  tides  of  the  si 
not  be  entitled  to  damages  tot 
tion  of  the  street  for  ordinary  i 
.poses,  even  conceding  this  to  ' 
street,  unless  we  were  to  adopi 
that  such  occupation  is  not  an  ad 
den  tot  whldi  Che  abattlng  owne 
damages,— a  theory  which  could  I 
MoAa  our  cmistitotiimal  provfsl 
the  taking  or  damaging  of  propi 
compensation,  as  the  state  wot 
be  entitled  to  rank  as  a  private  v 
a  case.  Hatdi  t.  Railroad  Go^, 
Fac.  R^.  1068.  Ndthw  the  o«ii 
the  statute  assumes  to  omfer  tbi 
tide  lands  for  stzeets;  an  eases 
given. 

The  ooarfs  mBng  last  referred 
would  not  cut  an  Important  flj 
case,  in  view  oi  a  dismissal  as  1 
But  the  msin  question  Is  left;— w 
road  avenue  has  any  l^al  exi 
this  question  vitally  cmicans  tb 
ties  to  the  proceeding.  This  str 
dared  to  be  a  public  street  at  th< 
diately  after  the  flre  of  18S8.  whi 
groimd  covered  t^  It  was  free 
Ings  or  other  structures,  and  It  lu 
free  ever  since,  althou^  It  occuf 
the  space  who-e  such  strueton 
stood.  It  begins  at  a  point  oo 
easterly  shore  of  Elliott  bay,  an 
bay  for  several  miles,  much  In  i 
the  letter  IT.  It  does  not  touch 
at  any  pdnt  except  where  It 
keeps  mostly  within  the  low-tidi 
it  passes  south  of  King  street, 
land  recedes  to  tiie  south  and  ei 
a  large  inner  bay,  which  the  sti 
It  Is  120  feet  wide,  and  Is  not 
slon  of  any  dly  street  While 
out  as  and  declared  to  be  a  pi 
its  real  purpose  waa  undoubted! 
an  open  space  fot  the  use  «f  ra 
Its  entire  width,  except  space  fc 
has  been  covered  by  spedflc  gn 
road  companies,  of  a  certain  nui 
each.  When  fully  occupied.  In 
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wltb  the  terms  of  titiese  charten,  the  pub- 
lic win  tare  no  practical  enjoyniait  of 
any  part  of  it  except  at  street  crossings.  Or- 
flinarily,  s  dty  has  no  power  to  take  land 
merely  tor  the  purpose  of  furnishing  a  rail- 
road  company  with  a  right  of  way.  Rail- 
road companies  are  endowed  with  the  same 
power  of  mninent  domain  which  dtles  have, 
to  enable  them  to  talce  care  of  themselres. 
Ni'lther  corporatitm  can  make  use  of  Its 
power  to  condemn  bind  for  the  use  of  the 
other.  Railway  Oo.  v.  Gait,  138  m.  667,  23 
N.  K.  Rep.  426,  and  24  N.  E.  Rep.  674;  LIgare 
T.  City  of  QilcQgo,  139  m.  46,  28  N.  B.  Rep. 
034.  But  the  application  of  this  rale  to  the 
present  case  may  not  be  admitted.  Inae- 
mach  as  this  street  was  not  procured  by 
condemnation. 

Waiving  the  fact  that  13ie  wdloance  estab- 
lishiug  Railroad  avenue  at  tiie  place  In  ctui- 
troversy  was  passed  In  July,  188&,  when  the 
city  of  Seattle  had  no  jurisdiction  to  extend 
streets  over  tide  lands,  we  shall  treat  the 
declarations  of  the  charter  of  1890  as  in  all 
respects  a  fwrnaJly  suffldent  exercise  of  the 
authmity  omfecTed  upon  dtles  to  extend 
streets  oyer  tide  lands,  erea  If  the  ordinance 
obtained  no  tone  at  the  adoption  of  the  con- 
stitutitm.  The  article  of  the  constitution  on 
harbom  and  tide  waters,  (16,)  stt&c  providing 
tor  the  reserratlott  of  an  outer  harbcv  area 
not  leas  than  50  nor  more  than  600  feet  wide 
along  the  water  front  of  all  Incorporated 
dtles  "for  landings,  wharres,  streets,  and 
othtf  couTHitencea  of  navigation  and  com- 
merce,** and  further  providing  for  the  leasing 
of  rights  to  build  structures  In  aid  of  com- 
merce npon  the  harbor  areas,  coo  tains  this 
language:    "Sec.  8.  Mnnlclpal  cwporatlons 
■hall  have  tte  rig^t  to  extend  thdr  streets 
over  Intnrenlng  tide  lands  to  and  across 
tbe  area  res^ved  as  h^eln  provided."  This 
provision  Is  claimed  to  be  self-executing, 
thoa^  It  wooUt  seem  that  such  a  constnic- 
tkm  ml^t  be  very  embarrassing  wben  the 
mattw  of  the  dlqwBal  oi  the  Inner  tide  lands 
comes  up,  (that  matta  bdng  committed  en- 
tirely to  the  control  of  the  legislature,)  since 
Oie  state's  <^cer>  can  havft  no  offldal  knowl- 
edge of  any  city  ordinance  laying  out  streets 
nnleas  provlsliai  Is  made  for  the  anthen^sa- 
tbn  of  wactL  ordinances  and  their  deposit 
Buumg  -Oie  recwds  of  Ute  state.  But,  pasdng 
this  ptrint,  the  l^clslature.  In  the  act  of 
Uardi  24, 1890,  providing  for  the  government 
of  cttlas  of  TOjaoO  InhaUtanti,  emilrmed  tbe 
right  granted  In  the  oonstttiitiMi,  In  Its  ena- 
meratkm  ot  tbib  powers  of  sndi  dtles.  In 
these  words:  "Hilrty-seventh.  To  project  or 
extend  Its  streets  over  and  across  any  tide 
lands  within  Its  corporate  limits,  and  along 
or  aeroM  the  barbor  areas  of  such  eUy,  in 
ludi  manner  as  will  best  promote  the  In- 
terests of  commwoe."  In  CtdnmUa,  etc.,  R. 
Ooc  V.  Gitar  of  Seattle,  (Wash.)  88  Pac.  Rep. 
82^  m  coDstroed  IUb  statute  as  it  reads, 
to  oilarge  fbe  aufiiori^  expressed  In  the  con* 
■tttaUon,  ao  as  to  anUiorise  a  dty  to  «xtaid 


its  streets  across  any  tide  lands,  although 
the  streets  extended  might  nev»  touch  the 
harbor  area.  But  now  the  position  Is  taken 
thaC  tills  statute  covers  the  laying  out  of  a 
street,  at  the  will  of  a  dty  of  the  first  class. 
In  any  direction,  and  to  any  extent,  whether 
there  was  a  street  to  begin  with  or  not. 
If  that  is  the  construction.  It  must  be  found 
wltpiin  the  language  of  the'statute,  or  by  a 
plain  impllcatlcm  therefrom.  The  constitu- 
tional proviBl(»i  will  clearly  not  admit  of 
any  such  construction,  tor  the  words  there 
used  dearly  imply  that  the  only  purpose 
sought  to  be  subserved  was  to  enable  the 
public  to  freely  reach  tiie  harbor  area,  where, 
of  necessity,  commerce  between  the  land  and 
the  watw  must  meet  The  statute  broadens 
tbe  right  to  extend  atreets,  and  will  be  en- 
forced as  enacted.  But,  in  searching  for  the 
authority  claimed  by  the  respondent,  we 
note:  (1)  That  the  power  Is  to  extend  or  pro- 
ject streets,  and  by  those  two  wwrds  we  un- 
derstand the  legldatnre  to  have  meant  the 
same  thing.  They  are  common  words,  and, 
when  applied  to  an  existing  thing,  like  a 
street,  they  mean  to  construct  It  In  the  same 
direction  and  with  the  same  width.  (2)  They 
are  used  with  reference  to  existing  things, 
since  what  a  dty  m^  extend  la  its  streets. 
(8)  The  power  is  exhausted  witti  the  eztan- 
sion  of  existing  streets. 

Oonneel  pleads  for  a  conuncm-sense  con- 
struction of  the  statute,  and  suggests  the  ab- 
surdity ot  a  case  whve  the  harbor  area  is  a 
half  mile  or  more  from  the  shore,  and  only 
streets  to  it  can  be  laid  out  because  the 
Is  so  situated  «hat  th^e  can  be  no  streets  to 
extend  crosswise.  We  admit  the  absurdity 
that  would  occur  if  such  a  state  of  things 
were  left  to  continue  for  any  great  length  of 
time.  But  we  submit  that  we  have  ^lavst- 
ed  the  sense  (rf  this  statute,  common  and  all, 
wben  we  have  read  It  BcaxHiag  to  Ite  plain 
and  unmistakable  language;  and  we  can  only 
repeat  what  has  been  said  before,r— that  this 
matter  is  all  In  tb«  bands  of  tiie  legislature, 
which  will,  no  doubt,  remedy  any  absurdities 
whldi  may  result  tmn  the  admlnlstratim  of 
this  law  as  It  was  enacted.  We  may.  pex- 
hapa,  be  permitted  to  doubt,  however,  wheth- 
cr  the  legislature  will  ever,  advisedly,  au- 
thorise tha  <qienlng  of  soch  a  street  as  flils 
one  seems  to  be.  In  a  pwtkm  ot  Ito  length, 
and  tbe  smrendtt'  of  It  bodUy  to  three  or 
four  railroad  companies  In  spedflc  grante, 
to  the  practical  exclusion  of  all  other  possi- 
ble railroads  ttom  the  dty,  except  as  they 
may  pay  tribute  to  those  already  In  posses- 
Oxm.  This  street  was  laid  out  120  feet  wide, 
which  is  an  unusual  width,  and  perhaps  a 
greater  width  than  that  ot  most  of  the  dty's 
streete;  but  If  120  feet,  why  not  200,  or  as 
great  a  width  as  the  dty  may  determine? 
And  It  any  actbm  of  this  kind  whidi  the  dty 
may  take  for  tbe  benefit  of  railroad  compa- 
nies is  to  be  held  binding  i^on  the  state,  why 
not  go  ftuiher,  and  dalm  ttiat,  where  the 
route  of  this  stxest  passes  to  the  southward 
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«rer  tide  flate  a  mile  or  more.  It  mlg^t  be 
widened  Indeflnitdy,  so  that  broad  ground 
would  be  furnished  t<x  side  tracks.  It  Is  said 
In  this  record  that  the  respondent  hak  ac- 
quired 140  acres  of  these  tide  flats  for  Its  ter- 
tnlsnl  purposes  by  paying  for  them,  but  the 
principle  whidx  It  tnrolces  as  against  the 
state  would  hare  applied  almost  as  well  had 
the  city  extended  another  street  over  t^t 
whole  area,  and  then  given  It  a  tt-anchlse  to 
lay  tracks  across  It.  It  Is  not  the  business  of 
mtmicipal  corporatlona  either  to  btilld  rail- 
roads or  to  specially  facilitate  railroad  com- 
IHtnles.  They  have  the  power  to  regulate 
them,  and  nothing  more.  Gen.  St  {  520, 
snbd.  9.  HftTlng  disposed  of  the  state's  part 
■of  this  case,  wc  now  turn  to  the  other  appe}- 
lants. 

3.  The  respondent  Is  constmcting  a  new 
railroad,  which,  together  with  other  allied 
roads,  will  coostltnte  the  main  line  of  the 
-Great  Northern  Railway  system,  extending 
<rom  St  Paul.  Minn.,  and  West  Saperior, 
Wis.,  to  ttie  city  of  Seattle.  It  will  need, 
■and  has  already  arranged  for.  kirge  terminal 
and  repairlDK  and  building  facilities  at  Seat- 
tle, a  pert  of  whldi  are  to  the  north  of  the 
■dty,  and  the  remainder  are  to  be  at  a  dis- 
tance of  some  Ave  miles  from  the  others, 
at  the  south.  Ground  for  a  passenger  sta- 
tion has  been  obtained  In  the  neighborhood 
■of  JackBcm  and  Third  streets,  and  the  place 
Intended  tar  the  freight  yards  Is  the  140 
acres  above  spcAen  of.  Its  franchise  over 
Railroad  avenatf  consists  of  a  permission  to 
use  60  feet  In  width  of  that  street  through- 
-out  its  length  for  one  or  more  tracks.  This 
width  will  accommodate  four  tracks,  and  It 
is  prepared  to  place  them  all  at  once.  But 
when  It  reaches  a  point  opposite  the  prtn- 
-clpal  business  portion  of  the  elty  It  comes 
upon  ground  which  has  for  many  years  been 
wharfed  over  by  the  appellants,  and  used 
"by  them  for  railroad  purposes,  partly  under 
-ordinances  of  the  dty,  one  of  which  was 
under  discussion  in  this  court  recently  in 
the  case  of  Columbia,  etc.,  R.  Co.  v.  City  of 
"Seattle,  and  partly  without  any  public  au- 
thority shown  by  the  record.  A  little  to 
the  northward  of  Washington  street  the  four 
tracks  of  the  respondent,  curving  to  the 
westward,  meet  two  of  the  appellants' tracks, 
-curving  slightly  to  the  east  But  for  the 
fact  that  Railroad  avenue.  In  the  middle 
■of  which  the  respondent's  tracks  are.  curves 
to  the  west  of  this  point,  there  might  be 
no  necessity  for  any  crossing  or  interfer- 
ence of  tlie  two  sets  of  tracks,  for  by  run- 
ning Its  line  some  00  feet  to  the  west  over 
private  property  and  street  crossings,  re- 
spondent could  lay  its  tracks  substantinlly 
parallel  to  the  others.  Proceeding  further 
southward,  the  position  of  the  appellants' 
two  tracks  is  such,  curving  as  they  do  from 
nearly  the  center  of  Riiilroad  avenue  at 
Washington  street,  to  nearly  the  extreme 
west  side  of  the  avenue  at  Alain  street,  one 
(bkKk  farther  south,  and  back  across  the 


avenue  to  Its  extreme  east  aide  i 
street  still  another  block  south,  t 
a  distance  of  some  700  feet  the  n 
two  easterly  tracks  will  cross  the 
B&td  two  tracks  twice,  and  Its 
erly  tracks,  for  about  500  feet,  i 
on  and  amaag  said  two  track 
a  manner,  owing  to  appellants*  ci 
no  part  of  either  track  can.  Im 
while  any  portion  ot  another  I 
Add  to  this  that  80  feet  soath 
Ington  street  the  Colombia  Sc  Pu 
Company,  which  uses  the  eastei 
peUants*  said  two  tracka,  has  a 
extoidlng  thence,  parallel  to  Its  o 
to  Jackson  street  and  beyond;  at  i 
anothOT  side  track  commences 
spondent's  west  track,  and  enn 
north  and  west  to  a  wharf  where 
bla  &  Puget  Sound  Company  hs 
sraiger  station;  at  Jadcson  street 
em  Poelflc  Company,  b^lnnins 
east  line  of  Railroad  avoiae,  n 
spur,  and  crossing  all  of  responde 
going  west  to  a  wharf;  and  Joer 
Jackson  street  the  Columbia  &  Pc 
Company  tnnra  off  two  side  track 
east  side  of  Railroad  avorae.  wh 
mn  to  Washington  street 
tracks  of  respondent  do  not  toucl 
mentioned  side  tracks,  bat  at  Id 
it  Is  proposed  to  mn  two  trackc 
two  easterly  main  tracfts,  by  abou 
degree  curve,  easterly  across  app 
umbia  &.  Puget  Sound  Company's 
tracks  to  Its  station  grounds  at  Ja 
Third  streets:  and  again  at  King  ; 
Columbia  &  Pnget  Sound  Compan; 
elevated  coal  bunkers  for  deliverL 
ships,  with  several  tracks  on  ead 
these  bunkers  Is  high  enough  to 
trains  of  cars  passing  under  It 
other  Is  not  and.  In  order  that  i 
be  made,  it  is  propoeed  to  rean 
rebuild  this  bunker.  Tliere  la 
tical  posslbUlty  of  respondent's  pas 
bunkers  to  the  southward  in  any  • 
than  that  proposed,  unless  Its  entli 
can-led  to  the  east  past  Its  passengi 
.md  thence  across  appellants'  trad 
where  the  bunker  tracks  comtn 
keeping  Its  tracks  to  the  west  fn 
Ington  street  south  to  about  Jai 
spondent  can  .avoid  all  of  the  cc 
crossings,  and  by  that  method,  If  : 
the  plan  of  continuing  Its  four  trai 
ward,  they  will  cross  only  the  sp 
Columbia  &  Pugot  Soimd  Compa 
wharf,  the  spur  of  the  Northern  Pn 
p^ny  to  Its  wharf,  and  the  elevat 
to  the  coal  bunkers;  all  of  which 
will  be  nearly  at  right  angles;  an 
senior  station  tracks  will  need  to 
throe  of  appellants'  tracks  <mc6  a 
street  The  proof  shows  such  an 
inont  would  be  practically  as  easy 
respondent  to  bufid  and  operate  a 
proposed  by  ft    It  was  the  test 
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ft'vary  wltneflB  npoD  tbe  stand  in  the  cum 
:^iat  tbe  plao  |»opoMd      reqwndent  made 
most  -nndealralde  seiiee  of  croarings,  which 
a_re  to  be  avoided,  from  a  raUrood  point  <^ 
vleWp  1^  all  means,  U  reesimably  poeeltile; 
sLnd  from  the  staudpt^t  of  the  piiblic,  whldt 
tkaa  occasion  te  use  tbe  cross  streets  cod- 
»tantl7.  and  which  will  famish  the  patronage 
of  all  these  railroad  companies,  the  desln- 
■=>ilit7  ot  aome  other  Bdi«ne  Is  eqpaJls  aa 
sreat,  for  the  cmatant  dangers  artslnv  from 
"•he  operation  of  a  railroad  traffic  amoonttng 
*o  from  200  to  400  train  moyemeatB  a  day, 
■According  to  the  estimates  of  both  parties, 
mre  too  obTiona  for  argument,  occorrlng  as 
'tliey  will  in  the  heart  of  a  busy  <Atj.  Am 
vn^meed;  In  the  space  ctf  700  feet  there  are 
^23  crosabigB  at  aqch  a  lOiaTpnesB  -of  angle 
Hiat  trains  coold  not  move  upon  some  of 
-tbe  tracks  which  Ue  snbstantlally  parallel 
to  each  other  without  colli Blon;  and  such 
facilities  as  the  Columbia  &  Puget  Sound 
<3ompany  has  tor  the  transaetini  ot  Its  local 
business  in  the  dty,  over  tite  side  tracks 
mentlcHied,  to  wagtms,  wovitd  be  almost  en- 
tirelj  desb^ed.   Time  and  effort  wen  ex- 
pended in  showing  that  this  arnugement  of 
tracks  could  be  opCTatod  by  means  of  in- 
terlocking  switdies   and   watdhmm.  Of 
oonxve,  it  oonld  be  done^  and  It'  does  not 
take  erldence  to  demonstrate  It;  bat  neither 
■doea  it  take  erldeDce  to  show  that  It  must 
be  a  most  embarraaslng  situation  to  all  the 
parties  to  ttie  cane,  as  well  as  to  the  public. 
Respondent  suggetfted  that,  in  so  far  as  tbe 
nppdlants*  principal  tnudts  w«e  concerned, 
they  coold  save  tbe  most  of  these  croeslngB 
tjy  moving  thetr  tracks  over  to  the  east  ride 
■of  Railroad  avenue,  where  the  city  has  voted 
them  80  feet  of  flie  aT«niie  fbr  that  purpose; 
T>iit  It  Is  wen  imderstood  that  one  railroad 
comptmy  Is  not  thus  reqtdred  to  tmn  oat  of 
tte  established  way  tor  another  coming  into 
the  same  aefghboifiood  later.    The  last 
,  «omer  must  accomodate  itself  to  the  first, 
mdess  anoUier  cmtentioo  of  rsspcmdent,  to 
1>e  noticed  later,  to  snstttined.  ProbaUy 
nraefa,  perhaps  nil.  of  this  dlfflettll7  has  arlsesi 
from  tiie  attempted  establishment  of  Hall- 
mad  aT«rae,  and  the  assnmptlon  of  the  re- 
'spcmdeiit  fliat  ft  conld  'not  travel  outside 
its  limits;   If  so,  an  ordinance  ftrom  the 
city  Is  an  that  Ues  In  the  way  of  correcting 
flie  errbr. 

Other  matter  In  the  case  rdated  to  the 
comparative  l^igth  of  the  respective  rail- 
roads, and  the  traffic  npoa  them  pest  and 
prospectlv&  Particular  obloquy  was  sought 
to  be  cast  upon  the  Oolnmbla  &  Puget  Sound 
road  because  it  Is  but  a  short  line,  leading 
Into  some  coal  districts.  But  the  statutes, 
and  the  admlntotratlon  of  them  by  courts, 
<lo  not  make  tbe  right  of  eminent  domain 
4epend  upon  the  length  of  a  railroad  or  the 
amount  of  its  business;  and  neither  does 
the  rl^t  of  a  railroad  company  to  keep 
what  it  Is  in  good  faith  employing  in  such 
bnsliHOT  aa  it  has  depend  npon  the  like  con- 


slderatfons.  Those  matters  rdate  entirely 
to  the  damages  to  be  allowed  when  it  la  pro- 
posed to  cross  their  rights  ot  way  and  tincfes, 
—a  subject  whlidi  this  opinion  wOl  not  dla- 
coas.  The  evidence  clearly  showed  that  nel- 
tbee  <tf  the  appellants  had  sndi  facilities  In 
Seattle  as  they  ought  to  have.  These  were 
KMoewhat  awkwardly  sitnated  for  the  pres- 
ent end  futore  operation  of  the  roada,  bat 
they  were  put  there  when  they  bad  to  serve 
a  mudi  smaller  community,  and  the  ownars 
now  have  to  opoate  Ihem  as  best  they  may. 
All  of  this,  howeror,  does  not  detract  from 
the  rle^t  of  these  companies,  as  against  the 
respondent,  to  have  them  remain  as  they 
are,  imdlstarbed.  exe^t  as  its  necessltiea, 
as  an  equal  servant  of  the  pnUlc,  may  re- 
quire them  to  be  trenched  upon. 

4.  AU  this  is  catolnly  tme,  unless  a  point 
now  to  be  nodoed  is  nistalned.  Sectloo  U71, 
Gen.  St,  reads  as  foOows:  "Every  corpora- 
tion formed  under  this  chapter  for  the  con- 
struction of  a  railroad  shall  have  the  power 
to  cross,  Intenect,  join  and  unite  its  railway 
with  any  other  railway  before  constructed 
at  any  point  In  Its  routes  and  npon  Oe 
grounds  of  such  other  railway  company,  with 
the  necessary  tnmoats,  sidings,  switches  and 
other  convenlenou  In  furtherance  of  ttie  ob- 
ject of  its  oonnectlons,  and  every  corporation 
whose  railw^  Is,  or  shall  be  hereafter,  tai- 
tersected  by  any  new  railway,  shall  nnlte  with 
the  corporation  owning  such  new  railway  In 
forming  such  intersections  and  connections, 
and  grant  the  facilities  aforesaid;  and  If  the 
two  corporations  cannot  agree  iqKn  the 
amount  of  compensation  to  be  made  there- 
for. Of  the  potnta  and  manner  of  snA  erosa- 
IngB  and  connections,  the  some  shall  be  as- 
certained and  determined  In  the  muppffli*  ipff^. 
vlded  by  law  for  the  taking  of  lands  and 
other  property  irhUit  sUUl  be  necessary  fbr 
the  construction  of  Its  rood."  Without  any 
direct  provision  on  the  subjeet,  one  railroad 
must  have  the  right  to  cross  anothor,  since 
the  authOTlty  to  build  railroads  from  me 
part  <^  the  country  to  another  could  not  be 
exercised  without  It;  and  the  foregoing  see- 
lion  mer^  regulates  the  monnCT  at  ocqidr- 
ing  that  right,  with  some  others.  Appd- 
lants  contend,  however,  that  the  plan  pn>> 
posed  by  respondent  Is  not  entitled  to  be 
treated  as  a  croe^ng.  but  as  a  lengltodlnal 
taking  of  their  iwoperty  devoted  to  public 
nscfl,  nnd  tfan'eforei  not  authorized  either  by 
the  statute  or  by  decisions  of  courts.  It  Is 
a  general  rule  that  property  which  Is  already 
devoted  to  one  public  use,  such  as  streets, 
parks,  burying  grounds,  state,  county,  and 
other  public  instltnttouB,  and  railroad  ri^ts 
of  way,  station  grounds,  terminal  grounds, 
yards,  and  tbe  like,  cannot  be  taken  fOr  an- 
other public  use  under  the  onhient  domain 
laws,  unless  tliere  Is  express  or  dearly  im- 
plied statutory  authority  thn-efor.  Geo.  St 
h  1574,  1575,  provide  f<»>  cases  where  pub- 
lic grounds  under  the  jurisdiction  of  coun- 
ties and  cities  are  necessary  for  nllnwt 


Digitized  by 


656 


PACIFIC  BEPOBTEB,yoL.8i. 


purposes,  bat  there  Is  notblDg  farther  In 
our  statutes  on  that  subject,  except  that  Code 
Proc.  9  C5S,  makes  prorislon  for  the  cases 
where  It  Is  neceesary  for  a  railroad  to  go 
through  a  canyon,  pass,  or  defile  already  oc- 
cupied by  an  earlier  road.  The  leading  cases 
on  this  point  are  In  re  Boston  &  A.  B.  Co., 
53  N.  Y.  575,  concerning  the  taking  of  a  pub- 
lic park,  and  In  re  Clly  of  Buffalo,  88  N.  T. 
167,  where  lands  used  tor  railroad  yards, 
tracks,  and  switches  were  sought  to  be  tak- 
en for  the  building  of  a'  canal.  Others  are: 
Railroad  Co.  t.  North,  103  Ind.  486.  3  N.  B. 
Rep.  144;  In  re  Provldeuce  R.  Oa,  (R.  I.) 
21  AtL  Rep.  965;  St  Paul  Union  Depot  Co. 
T.  City  of  St  Paul.  30  Minn.  359,  15  N.  W. 
Rep.  684;  Barre  R.  Co.  v.  Montpeller,  etc, 
R.  Co.,  (Vt)  17  Atl.  Rep.  923;  Appeal  of 
Sharon  Railway,  (Pa.  Sup.)  Id.  234. 

Appellants,  as  an  Inducement  to  the  hold- 
Ing  tbat  the  respcmdent's  plan  amounts  to  a 
longitudinal  taking,  ask  a  finding  that  the 
tracks  to  be  crossed  constitute  a  part  of 
their  yard,  but  we  do  not  think  they  make 
out  a  case  for  the  application  of  the  rale  as 
to  yards.  Certailnly  the  Northern  Pacific 
Company  does  not  'or  It  has  only  one  track 
and  one  switch  leading  to  Its  wharf  within 
the  disputed  ground;  and  as  to  both  appel- 
lants, if  the  ordinance  No.  262,  sustained  in 
Columbia,  eta..  R.  Co.  t.  Gi^  of  SeatUe.  sn- 
pra.  Is  to  hare  any  fwce  in  limiting  Its  ath 
thorlty  to  lay  tracks  along  the  water  fnmt. 
th^  exhausted  their  right  to  lay  tracks  when 
tber  constructed  «  double  track  along  the 
8&-foot  right  of  way  designated  by  the  ordi- 
nance, for  there  was  no  mention  of  side- 
tracks In  file  ordinance  emept  switches  to 
whirreo.  As  to  Uie  bunker  tracks  In  King 
street,  we  tMnk  It  safe  to  say  that  no  rait 
road  company  should  be  permitted  to  claim 
that  trftdES,  no  nuitter  how  numerous,  when 
coostnicted  Iraigtliwlse  upon  a  pabUc  street, 
constitute  a  part  of  Its  yard,  so  that  they 
m^  not  be  crossed  1^  a  new  railroad  where 
there  Is  a  reasonable  necewdly  thoefbr.  In 
sncdi  cose,  idl  ttiat  the  railroad  has  Is  a  per* 
manent  llccais^  not  ooi^led  witb  any  Interest 
In  Qx  owncarshlp  d  the  lau^  or  any  contin- 
gency throu^  which  It  msy  acquire  the  land. 
But  notwithstanding  we  cannot  find  these 
to  be  yards  of  the  app^lants,  It  appears  ob- 
vious fran  the  maps  on  file  hi  13ie  case  that 
u  to  the  two  weeteriy  trades  of  respondent 
there  is  much  more  than  a  crossing,  or  even 
a  donble  crossing,  for  these  two  tracks  lie 
loigthwlse  of  the  appellants'  80-foot  rlgiit 
ct  way*  w  so  neaily  so  that  tar  a  distance 
of  more  tiian  400  feet  It  will  be  bnpractlca- 
ble  to  operate  eStber  track  or  set  of  tradu 
when  any  one  of  the  other  tracks  is  In  ac- 
tual use,  for  want  of  passing  room.  We  do 
not  HUnk  that  the  creatlMi  of  such  a  sltnar 
ttoa  Is  what  the  law  means  wheat  It  gives 
one  railroad  the  right  to  cross  another,  nor 
did  any  of  the  witoesses,  some  of  whom 
were  persoos  ol  large  Kperlenceas  mgineers 
and  practical  railroad  operators,  speak  of 


any  such  case  existing.  Qae  It 
donble  (tossing  caused  by  the  si 
of  one  road  Intersecting  the  cur 
another  at  Dayton.  O.,  was  8h( 
existed  for  some  years,  ending  1 
but  whetb^  that  case  was  br 
condemnation  proceedings  or 
appear.  It  was  testified  that 
some  worse  crossings  than  this  ; 
things  considered;  and  the  ret 
an  example,  put  in  evidence  a 
the  Chicago  Engineering  News 
a  cut  of  a  certain  set  of  cross 
city  at  Stewart  avenoe  and 
street  The  crossings  Ulastrate 
plicated!  enough  certainly,  but,  c 
different  railroads  cross  each  oi 
at  that  point,  none  of  them  havl 
two,  and  one  of  them  having 
there  Is  not  one  double  crossin; 
Is  no  instance  of  a  track  or  » 
overlaying  and  running  parallel 
the  tracks  at  anothw  road.  M 
article  to  which  the  Ulustratloi 
devoted  to  a  lamentation  over 
things  in  Chicago  growing  out  oi 
oua  and  complicated  grade  crost 
roads,  ct  whldi  the  Stewart  ave 
Is  presCTted  as  a  fair  sample^  a 
slderatl(»i  of  the  beet  method  of 
with  what  has  become  such  a  n 
the  dty  of  Chicago,  as  the  artlcl 
mdered  llie  evatlon  of  oil  soc 
Immense  cost,  or  their  removal  i 
half  a  mile  wide  by  two  or  tbret 
The  argument  to  be  drawn  fron 
pie  Is  not  fbvorable  to  this  proii 
rtdered  as  a  crossing.  Omcer 
posed  crossing  very  much  lees 
than  this,  it  was  said  In  Mlssoi 
Oa  V.  Tffioa,  eta.  By.  Ooi,  10  Fe 
"The  most  common  experience  hi 
of  the  testimony  of  ^lerto  to  al< 
Ing  the  oonduslon  tliat  sndi  t 
this  application  seeks  to  have 
would  be  such  a  source  of  dan 
■Irai  Uk  the  transit  <tf  trains  as  t 
adequately  cnnpeaiBated  by  ai 
ecmslderatUHi,  and  sodi  as  shook 
mltted  enept  undw  the  preasi 
paramount  necessity  for  the  sea 
public  cMivailePce  or  of  the  stai 
5.  But  iMUBlng  this  matfior,  th 
tlon  of  the  reapondrat  la  that, 
what  may  be  the  diaracter  of  t 
or  how  destructive  of  the  proi 
existing  rood,  "It  is  fw  the  corpo 
ing  the  new  line  to  select  Its  i 
the  CMidderatlons  bearing  vjfoa 
tion  dictate  to  It;  and  that.  If  si 
quires  a  crossing  and  recroesing 
lug  line,  the  new  corporation  b 
right  under  the  statute^  to  mak< 
Ing  and  recrossing,  as  it  would  h 
a  Mn^e  crossing,  thons^  It  adn 
attempted  crossing  in  bad  fallh, 
the  purpose  of  vexing  the  senior 
not  be  pwmltted.  This  Is  to  i 
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Whsb.) 

ong  as  the  Jnnlw  road  1b  not  ctmTlcted  of 
wd  faith  tn  Its  xHroposltlcHi,  the  coarta  hare 
lo  risbt  to  tnotilra  Into  the  neceaBlty  of  the 
>lace  and  mannor  of  crossing,  bat  must  alin- 
ily  proceed  with  an  assesament  of  damacea; 
md  tbts  reqnlrea  a  study  of  our  atatnte*  od 
he  subject  Certuiuly  all  of  the  jffo^aloiia 
f  Gen.  St  c.  5.  tit  1^  confwrins  these  pow- 
rs  OQ  railroad  corpwations,  are  to  be  ezer* 
ised  in  the  mannw  IiroTlded  tot  In  Oode 
>roc.  c.  6.  tit  9,  known  aa  the  "Eminent 
>omaiD  Act"  Section  IBTl  of  the  former 
olume,  (»nceming  crossings,  expressly 
iiakes  the  latter  law  applicable  where  the 
oaipanles  cannot  agree.  Now,  It  is  a  pro- 
ision  of  Code  Proc.  I  601,  that  if  at  the  time 
nd  place  appointed  for  the  bearing  of  the 
etition  the  court  or  Judge  shall  be  satisfied 
y  competent  proof  "that  the  land,  real  ea- 
ite.  premises,  or  other  property  so  sought 

>  be  appropriated,  are  required  and  necea- 
iry  for  the  purposes  of  such  enterprise," 
e  shall  make  an  order  for  a  Jury.  The  mere 
tatement  of  the  petitioner  is  not,  undw  this 
iw,  to  be  taken  as  final,  but  the  court  must 
e  satlBfled  by  "competent  proof,"  and  upon 
lat,  and  that  alone,  he  is  authorized  to 
ct  further.  Nothing  is  said  about  cases 
■here  there  may  be  a  failure  of  such  proof, 
lit  the  plain  Implication  follows  that  If  the 
roof  Is  not  made  the  proceeding  must  fall; 
□d  this  proof  must  satisfy  the  court  that 
le  condemnation  aa  proposed  is  "required 
ad  necessary,"  a  mere  showing  of  conven- 
nce  or  lessening  of  expense  not  being  auf- 
lient.  Lewis,  Em.  Dom.  8  393;  In  re  New 
ort  Cent  R.  Co.,  66  N.  Y.  407;  Ap- 
?al  of  Sharon  Railway,  (Pa.  Sup.)  17  Atl. 
ep.  234;  In  re  St  Paul  &  N.  P.  Ry.  Co., 
■  Minn.  164.  33  N.  W.  Rep.  701.  The  same 
lie  applies  to  a  crossing,  and  according  to 
le  record  the  respondent  must  have  been 
•oceedlng  in  the  court  below  In  exact  ac- 
irdance  with  It,  for  It  voluntarily  begun 
ie  case  by  offering  proof  to  sustain  the 
aim  that  the  crossing  proposed  was  neces- 
xy,  and  some  hundreds  of  pages  of  testl- 
ony  are  devoted  to  nothing  else.  But  re- 
•ondent's  claim  goes  further,  and  asserts 
at  if  there  exists  a  necessity  for  it  to  pro 
ed  tn  the  way  It  has  laid  out,  the  court 

not  to  consider  the  convenience  of  the 
llroad  to  be  crossed,  or  the  practicability 

some  other  means  of  accomplishing  the 
me  purpose.  Plainly,  however,  if  the  Jun- 
r  road  proposes  to  cross  at  a  place  or  In 
manner  which  will  be  disproportionately 
jurious  to  the  senior  road,  and  there  t>e, 
ar  by,  some  other  place  where  the  Junior 
ad  can  pass  and  go  on  its  way  without 
ly  crossing  at  all,  it  must  follow  that  there 
no  necessity  for  the  crossing;  or,  if  there 

>  some  other  point  or  means  of  crosslug 
iposlng  leas  cost  and  difficulty  of  operation 

the  senior  road,  and  merely  additional 
ponse  to  the  Junior,  the  like  want  of  neces- 
7  la  evident  Respondent  does  not  sug- 


gest what  dlipoBitlon  la  to  ba  made  of  ttat 
pwtlon  of  Oen.  St  i  1571,  whldi  prorldea 
that  'if  two  oorporatloDa  cannot  agree  up- 
on *  *  *  the  p<rfntB  and  manner  of  waeHk 
crossings  *  *  *  tiie  same  shall  be  aaoer- 
tained  and  determined  In  the  manner  pro- 
vided by  law  for  the  takfng  of  lands."  Bnt 
It  la  Ter7  Impwtant,  and,  It  aeema  to  na,  la 
dedalYe  of  tbla  whole  matter;  and  It  la  es- 
pecially pwtlnent  here,  because  thoe  must 
be  some  crossing  of  app^lanta'  tracks  to  en- 
able respondent  to  pnaeentiB  Its  enterprise. 
The  matter  of  the  points  and  mannor  of 
croaslng^the  place  where,  and  whether  un- 
der, over,  or  at  grade-la  to  be  decided  iq>on 
the  appUcatltm  to  the  coort,  and  hy  the  conrt, 
since  it  la  an  ezardae  of  its  ecpiitaUe  pow- 
ers. Qiteago  &  N.  W.  B.  Ga  T.  OUcago  * 
P.  B.  Co.,  6  Blaa.  219;  Hnmeatim,  etc..  By. 
Ool  t.  GJilcago,  etc..  By.  G<^  74  lowa,  0B4, 
88  N.  W.  Bep.  418. 

Lake  Shore,  etc.,  R.  Oa  t.  Ohkago^  etc., 
R.-Oa»  97  m  BOe;  la  dted  In  sapport  of  the 
omtraiy  view,  to  tbe  effect  that  the  }milor 
road  can  determine  ttie  point  of  croadng  for 
Itsdi^  ao  long  aa  it  la  wllUng  to  pay  fUr  tbe 
damage  It  doe^  wtaldi  waa  asaessed  In  Same 
V.  Same,  100  HL  21.  In  the  former  case  the 
court  waa  conatnilng  a  statute  In  tha  exact 
wwda  of  our  Gweral  Statute,  I  1S71,  with 
UilB  Important  difference:  that  wbereaa  our 
statute  iiroTldeB  that  where  there  la  no  agree- 
ment between  two  OMporationa  aa  to  tbe 
polnta  and  manner  of  croaring,  "the  same 
Shan  be  ascertained  and  determined  In  flte 
manner  provided  by  law  for  tbe  taking  of 
lands,"  etc.,  tbe  nunds  atatttto  mtrtOy  pro- 
vided that  "the  same  diall  be  ascertained 
and  determined  In  manner  ineacrtbed  hy 
hiw."  St  m.  1885,  p.  1914.  Moreover,  tba 
eminent  domain  act  there  under  dlscassIiMi 
did  not  contain  any  provision  requiring  the 
coort  to  be  satisfied  of  tbe  necearity  of  ttie 
propoaed  taktaig.  JA.  p.  IMl  et  seq.  Oounsd 
In  Che  case  wwe  contending  that  although 
the  anthorl^  to  cpmb  waa  exjfreeMty  con- 
ftxred  1^  the  statute,  It  waa  inoperatlTe,  be- 
cause It  waa  a  taking  of  property  which 
oould  not  be  taken  without  compoisation, 
and  no  law  had  been  enacted  for  tbe  ascer- 
tainment of  such  compensation,  or  the  de- 
termination of  the  points  and  manner  of 
crosfdng.  This  necessitated  tbe  court  to  aay 
that  If  the  «mtratUm  set  up  were  sustained, 
it  must  result  that  In  nilnola  no  railroad 
could  cross  another  at  any  point  and  It 
held  that  the  eminent  domain  act  was 
adapted  and  intended  to  ascertain  damages 
for  railroad  crossings  as  well  as  other  con- 
demnations of  land;  but  it  confused  that 
tbe  law  had  not  provided  the  method  of 
ascertaining  the  points  and  manner  of  cros^ 
ing,  and  therefore  fell  back  upon  Hie  lan- 
guage of  the  act  which  gave  to  erery  rail- 
road company  the  right  to  cross  any  other 
railroad  "at  any  point  on  Its  route,"  and 
interpreted  it  to  mean  that  the  petitioner 
could  fix  Its  own  point  of  crossing,  referring 
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at  the  same  time  to  a  former  law  which  au- 
thorised commissioners  to  0x  points  and 
maniw  of  crossing.  The  difference  between 
the  two  statutes  Is  so  obvions  that  comment 
Is  mmecessary.  Lake  Shore,  etc.,  Ry.  Co.  t. 
Olndnnati,  etc.,  Ry.  Go.,  116  Ind.  678, 19  N.  E. 
Rep.  4M,  was  a  dlscuB^on  of  a  statute  ex- 
actly Uke  oar  G^ieral  Statute,  i  1671,  exc^t 
that  In  case  of  dlsagrennent  the  points  and 
manner  of  crossing  were  to  be  fixed  in  the 
first  place  by  ctKomlsaloners,  as  was  the 
amount  of  compensation.  On  a  qaonlon  as 
to  the  sufficiency  of  allegaUons  showing  an 
inability  to  agree,  one  side  arguing  that  the 
nocessity  for  showing  dlsagreonant  only 
went  to  compensatioD,  the  court  said:  "We 
cannot  see  bow  it  is  pos^Ue,  looking  stdely 
to  the  wfvds  ot  the  statute,  to  hoiA  that 
all  It  refers  to  is  the  matter  of  compensation, 
since  to  reach  such  a  conclusion  many  strong 
and  clear  words  must  be  r^ected.  The  lan- 
guage is  plain,  but,  plain  as  It  is,  we  think 
It  Is  not  more  t3MXn  than  the  object  the 
legislature  intended  to  aocompUsb.  It  Is 
Tvry  erident  that  the  legislature  did  not 
mean  to  Invest  the  younger  company  with 
power  to  cross  at  any  p<^nt  and  in  any 
mode  it  might  eleot;  but  that,  oa  the  contra^ 
ry,  it  meant  to  prevoit  the  arbitrary  exee- 
dse  of  the  right  to  cross  the  oldw  line. 
*  *  *  Our  conduslw  is  ttiat  the  iwgotia- 
tlons  which  the  statute  reqidreA  the  two  cor- 
porations to  conduct  are  negotiations  con- 
cerning the  three  things  we  have  ennmoat- 
ed,  [cmnpmsaitlon  and  p(dntB  and  manner 
ot  crossing;]  and,  if  these  three  things  can- 
not be  settled  hy  negotiation,  they  must  be 
brought  before  tb&  ^pc(H>riato  tribunal  for 
adjudication." 

Cases  upon  statutes  similar  to  ours  and 
tbat  of  Indiana  are  found  In  St.  Louis  T. 
Ry.  Co.  T.  St  Louis.  I.  M.  &  S.  Ry.  Co..  100 
Mo.  419,  13  S.  W.  R^.  710;  Montana,  ete., 
Ry.  Co.  V.  H^ena,  eta,  R.  Co.,  (Mont)  12  Pac. 
Rep.  916;  Toledo,  etc.,  R.  Co.  t.  Bast  Saginaw, 
etc,  R.  Co.,  72  Mich.  208,  40  K.  W.  Itep. 
436;  Uuiou  Pac.  Ry.  Ca.  y.  Leavenworth, 
etc.  By.  Co..  29  Fed.  Rep.  728;  In  re  Lock- 
port,  etc.,  R.  Co.,  77  N.  Y.  527;  In  re  Minne- 
apolis, etc,  Ry.  Co.,  30  Minn.  481,  32 
N.  W.  Rep.  656;  and  In  re  St  Paul  ft 
N.  P.  Ry.  Co..  37  Minn.  164,  S3  N.  W. 
Rep.  70L— In  all  of  which  the  matter  of 
the  points  and  manner  of  crosslnff  are 
treated  as,  or  held  to  be,  matters  of  judicial 
detOTmlnatlon,  and  not  of  arbitrary  exercise 
bythepetlticailngcorporatlon.  In thecaacciied 
above  from  6  Bias.,  the  United  States  circuit 
conrt  of  the  northern  dlatrtct  of  Illinois  held 
that,  although  the  general  policy  of  the  legisla^ 
tlon  of  that  state  was  to  allow  a  new  railroad 
to  cross  anexlstlngroadatgnide,equity  would 
interfere  to  compel  it  to  cross  overhead,  at  a 
different  place,  although  at  some  cost,  where 
tho  crosBiug  proposed  would  materially  In- 
tei*Xere  with  the  business  of  the  senior  road. 
Judging  this  case  Iqr  our  own  statute,  and  by 
these  authorities,  we  do  not  think  the  re- 


spondent  made  out  a  case  of  nec 
should  cross  appellants'  trac^ 
and  In  Uie  manner  proposed,  exo 
crossing  beneath  the  coal  bimkei 
ImnUa  ft  Puget  Soasid  Gompa 
the  items  In  which  it  tailed  has  : 
mentioned,  vis.  Its  proposed  a 
four  trades.  It  showed  no  deflni 
at  to  the  use  of  so  many  trab 
gested  that  it  would  probably  ns 
ly  two  tracks  for  the  passage  c 
and  passenger  trains,  the  third  1 
IM»— '"g  and  repassing  at  loooo 
the  fourth  track  for  connectloos 
j^urs.  AU  of  these  traoka  It 
tradm,"  but  they  ara  obvloiislj 
only.  The  main  Une  consists  ot 
track,  and  the  three  addlttooal 
for  mere  connections  between  th 
the  frei^t  yard.  Cwceding;  bo-n 
necessity  was  shown  tar  two  tn 
purposes  of  such  connection  thrw 
tt  was  not  suggested  why  these 
could  not  perform  the  entire 
or  likely  to  be  required.  Ordln 
the  statute,  a  raiboad  company  I 
to  condnnn  land  to  a  certain  wld 
i^i^itnf^^  thereon  as  many  track 
fit,  bat  in  stub  a  case  as  this,  wU 
dpal  ot  respondoit's  witnesses  t 
case  of  a  canyon  or  defile,  the  r 
allowed  to  be  taken  shoiild  be 
what  Is  necessary,  and  no  more, 
tracks— an  inward  and  an  outwaj 
have  facilities  for  better  than  th( 
of  the  (^ipellants,  and  equal  to  t 
railroads  in  ten  in  the  country 
catcd  practically  upon  the  street 
wh^e  the  wbxAe  room  applicable 
purposes  Is  shown  to  be  eKtrem 
it  should  not  expect  more,  and  c 
puhlic  interest  would  not  be  su 
conceding  more  for  the  purposes  : 

6.  App^ants  (daim  that  the 
attempt  on  the  part  of  responde 
with  them  as  to  the  points  and 
crossing,  and  the  record  sustain 
oases  of  crossings  like  this  one  coi 
be  technical  In  requiring  an  effo 
but  the  tiieory  adopted  by  respt 
its  letter  to  the  appellants,  she 
purposely  limited  Its  proposition 
compensation  for  l^e  specific  < 
scrll)ed,  and  none  other.  The  Im 
showing  an  attempt  to  agree  upc 
cardinal  points  appears  from  tb 
have  cited  elsewhere. 

7.  We  do  not  think  there  was  < 
part  of  the  judge  who  heard  fbe 
question  of  neces^ty  In  sendln 
trial  to  another  Judge,  for  the  cai 
of  two  distinct  branches.  If  a  ji 
die,  or  retire  from  the  bench  afta 
Jury,  there  could  certainly  be  E 
for  going  over  the  preliminary 
case  again;  but  on  a  motion  for 
before  the  second  Judge  we  thin] 
case  would  be  open  for  re-examl 
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tbe  bettor  practioe  wtndd  be  for  a»  wne 
judge  to  bear  the  entire  matter. 

8.  The  jfropQ^tioD  of  ttie  respwident  to 
■tlpnlatB  that  it  wooM  out  In  «nd  mnliititln 
at  Ita  own  expense  all  necessary  frogs  and 
crosdng  aKMirstus  was  proper,  and  la  bos- 
talned  by  antliority.  Chicago,  etc.,  By.  Oo. 
T.  JoUet,  etc,  R7.  Oo^  106  m.  888.  So,  also, 
we  think,  would  be  the  proposition  to  con- 
atnict  and  maintain  the  ororhead  airange- 
ment  tor  the  efroealng  under  the  bunkers,  the 
manner  of  ciHistraeUoQ  btilng  l^t  to  the 
court  In  case  the  parties  oonld  not  agree. 

Other  questions  in  case  appealed  have 
eith^  been  corered  or  are  immatalal  to  a 
dedalon.  The  decree  ot  ^>propriaUon  will 
l>e  rerowed,  and  ttie  petition  dismissed. 

DUNBAR,  a  and  ANDBBS  and 
SOOTX.  JJ..  ooocor. 


MeBRTDB  t.  CITY  OF  MONTBSANO  et  aL 
<Biipreitte  Oomrt  of  Washiogtim.  July  25* 
1893.) 

Mvincini,  GonpoitATio^s— Powm  to  Cbeats  Iit- 
Elbotioit  yd  IUtift  Indbbted- 

rass. 

LAets  1880.  p.  225^  f  5,  TsUdates  sot 
municipBl  indebtedsesH  owing  hf  any  city  or- 
ganizea  prior  to  the  adoption  of  the  state  con- 
stitution, "when  the  only  grroond  for  its  In- 
▼slidity  Is  ^t  it  exceeds  the  amount  authoi^ 
ised  by  its  charter,"  provided  that  there  must 
be  a  popular  vote  if  the  excess  readied  be  be- 
yond 1%  per  cent  Act  C<mg.  July  SO,  1886. 
liniits  the  power  of  territorial  cities  to  create  in- 
debtedness to  4  per  cent,  of  their  taxable  pn^ 
vty.  Bdd,  that  the  act  of  1880  appUed  to  an 
indebtedness  created  by  such  city,  though  the 
indebtedness  was  not  only  in  excess  of  the 
amount  it  could  create  under  its  charter,  but 
in  TioUtion  of  the  act  of  congrees,  ^oce  the 
latter  act  became  and  was  "a  part  of  the  diaT' 
tw"  of  every  dty  in  the  territories. 

2.  Sndi  indebtedness  being  one  which  the 
territorial  legislatnre  could  hare  authorized  but 
for  coagressional  prohibition,  and  which 
oongress  coold  hsre  autberiaed  at  its  pleasure, 
and  the  state  legislature  having  taken  the  place 
of  both,  the  latter  can  do  anything  that  ather 
or  both  of  the  others  coold  have  done,  and 
thwefore  can  validate  such  indebtedness. 

3.  Acts  1801,  p.  261,  provides  that  when 
a  city  council  deems  It  advisable  to  borrow 
money  Mr  create  an  Indebtedness  for  municipal 
purpoees  greater  than  VA  per  cent,  of  the  city's 
taxable  fuvperty,  it  shall  provide  therefor  by 
ordinance  necifying  the  amount  desired  to  be 
created,  and  the  same  shall  be  submitted  to 
the  electors  of  such  city  at  a  special  election. 
Beldt  that  where  inch  an  ordinance  submitted 
two  distinct  propositiras,— one  to  fund  $20,000 
<rf  old  debbi,  and  the  other  to  borrow  $5,000 
for  future  purpoees,— and  only  one  ballot  was 
used,  so  that  the  voter  had  no  oMiortnnity  to 
LiX|jroos  himself  separately  as  to  eadi,  the  whole 
deetion  was  void. 

Appeal  from  superior  court,  OtaebaUa  ooun- 
ty^;  Maaon  Irvin,  Judge. 

Action  by  Walter  McBryde  against  tho  city 
of  Monteeano  and  others  to  restrolu  the  issue 
of  nesottabia  bonds  of  deteudant  «lty.  Thert' 
was  Jodgmwit  for  defendants  on  a  demurrer 
to  tbe  complaint,  and  plaintiff  appeals.  Rc- 
Tersed. 


Geo.      Qnittby  and  Bausman,  Kdleber 
Bmory,  for  an>dlant   B.  F.  Jaoobs,  for  r»- 
Bpondoits. 

STILES,  J.  Hie  dty  ot  Honteaano,  nnder 
Ita  first  dmrter,  was  limited  in  Its  power  to 
oreate  a  debt,  except  for  ordinary  ourrent 
o^enaea,  to  the  sum  ot  $6,000.  Acts  1883, 
p.  288.  nnd»  Its  present  <diarter,  approved 
January  20, 1886,  the  limit  was  placed  at  $10,- 
000.  Acts  1885-86,  p.  373.  But  the  act  of 
oongress  of  June  30,  1886,.  dunged  tiie  baste 
of  limitation  to  4  per  cent  of  the  taxabfo 
property,  and  this  continued  to  be  the  law 
goremittg  llie  ctty  until  Washington  became 
a  state,  November  11,  1889.  when  the  act  of 
1886  became  again  operative  until  the  aot  or 
Pebrnary  26, 1890,  extended  ibe  limitation  to- 
1^  per  cent  of  the  taxable  property  In  ttia- 
oity,  absolataly,  and  to  0  pier  cent,  npcm  m 
popular  Tota  August  T,  1880,  Montesano  Is- 
sued 10-yeer  wananta  or  i^mlasory  notes- 
for  $6,000,— the  full  Umit  of  Its  authority  un- 
der the  act  of  1883,— for  tlie  purpoae  of  "otm- 
stnictlng  an  derated  roadway,"  and  Ibeaa- 
warranta  are  now  outstanding.  Sept^ber 
2,  1889,  like  warrants  were  Issued  for  $6,224.- 
76  for  an  electric  ll«Ait  plant  At  the  data  of 
this  seocHid  Issue  of  warrants,  tbe  oom^atnt 
alleges  that  die  last  property  aasessment  iraa 
but  $166,8&3,  upon  whloh  4  per  cent  was  only 
-■(!.034.22.  Therefore,  undM*  the  act  of  con- 
grc99s,  the  void  oEoess  of  debt  created  by  Qie 
dectrie  light  warrants  was  $5,590.67,  Under 
the  charter,  It  would  have  beea  but  $2,224.76. 
But,  In  ph>Tldlng  for  and  holdii^  the  election 
hereinafter  mentioned,  all  ot  the  electric  light 
warranta  were  treated  as  tainted  by  the  same 
Invalidity.  The  complaint  also  shows  that  at 
tlie  data  of  the  election.  August  26,  1892, 
there  was  further  indebtedness  of  t2ie  CII7, 
in  the  sum  of  $7,775.26,  for  general  porposea, 
and  that  the  a'sscsament  Hmiting  that  dty 
was  $072,631^  1%  per  cent  of  which  was  $14,- 
587.06.  Itierefore,  the  legal  debt  $13,77S.2S, 
including  the  roadway  warrants  and  the  cur- 
rent expense  debt  but  ea chiding  the  ^eotrie 
light  warrants,  was  within  the  constitutional 
limit  without  any  resort  to  popular  vote. 
Slnoe  August  22,  1802,  warrants  representing 
the  debt  for  ourrent  expenses  have  been 
called  in  and  paid,  but  others,  for  new  cur- 
rent expenses  since  that  date,  have  been  la- 
sued,  BO  that  at  the  conunenoement  of  the 
action  It  la  alleged  that  the  total  dty  Indebt- 
edness was  $19,480.22.  But  If  we  under- 
stand the  [heading,  this  sum  should  be  re- 
duced $8,224.75,  unless  the  electric  light  debt 
was  validated  at  the  election  in  August  1892. 
The  eleotion  mentioned  was  held  upcm  two 
propositions:  First  to  validate  the  dectrlc 
light  debt;  second,  to  borrow  $25,000  by  the 
issuance  of  bonds. 

1.  The  aot  of  March  7,  1881,  (Acts,  pv  267,) 
does  not  apply  to  this  case,  because  the  sole 
ground  of  Invalidity  curable  thereby  is  an  ex- 
cess of  1%  per  cent  of  asseesaliles,  whlcb  la 
a  new  llmltaUcMi  coming  In  with  Oia  oooatl- 
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totlon.  But  the  act  «C  Febnuur  26,  1880, 
(Acts,  m  225,  I  V>  does  aK>l7*  As  acalnst 
the  (qperatloQ  this  act,  appellanfa  first 
dalm  Is  that  the  language  of  the  act  llmlta  It 
to  indebtedness  which  was  rold  became  It 
e»»ecled  the  charter  amonnt;  bat  tbls  may 
be  ctmceded,  and  the  mot  stlU  apply,  tor  we 
think  it  may  be  fairiy  hdd  that  the  act  of 
concresB  pn^blttng  indrtitedneas  in  c^ess 
of  4  cent  became  and  wu  a  part  ot  the 
abaxter  ot  every  dty  In  ttie  tmitorles.  An- 
odiw  objection  Is  tlut  tiia  lectalatar*  eoiild 
not  ralidate,  or  permit  to  be  validated.  In- 
debtedness whl<di  It  oonU  not  bore  antiuw- 
Ised  odstnaUy  by  reason  ot  the  congreadonal 
pnAlbltt<m;  but  Uda  was  a  oontraot  wtiidi 
the  territorial  leglalatara  could  have  antbor- 
iaed,  but  for  the  act  of  oongtess,  and  oon- 
greas  could  hare  authoriiai  it  at  its  pleasure. 
Tte  territorial  leglstatnre  could  not  have 
validated  the  contract,  but  the  state  letfda- 
tnre,  which  has  now  taken  the  place  of  both 
tbe  territorial  legtslatara  and  oongress  In  the 
matter  of  JurlsdlBtlon  over  cities,  can  do  any- 
thing that  etther  or  both  of  flume  bodies  eonld 
bare  done,  and  tiieretoro  it  can  TsUdats  tills 
OQOtract   Cooley,  Const  Um.  Pw  878. 

2.  ^Tlngfound.  thwefore,  that  the  tiectrlc 
UgUi  debt  was  validated,  as  it  appears,  by  a 
flire»anha  vote,  It  Adlows  that  on  Aogost 
20,  1892,  the  l^al  Indebtedness  of  M^mtessno 
was  tbe  sum  total  of  the  roadway  warrants, 
the  dectrtc  light  warrants,  and  the  general 
warrants,  vis.  $20,000.  This  sum  was  H>- 
412.04  In  eouseaa  of  the  1^  per  cent  Umit. 
But  between  tbe  date  of  the  election,  August 
26tii,  and  September  2d,  all  of  the  genwal 
warrants  were  paid,  so  that  tiie  dty  on  the 
latter  date  bad  a  new  margin  for  gweral  pur- 
poses of  12,863.21;  and  this  sum  it  has  now 
again  exceeded  by  the  issue  of  new  waF> 
rants  for  97.2T&47,  leaving  It  with  94^26 
of  Invalid  warrants  ontstantlliig,  no  vote  hav- 
ing be&x  taken  upon  the  qnesiiini  ot  issotng 
fliese  excess  warrants.  But  we  have  gone 
Into  Ibis  snaly^  of  the  city's  condition  more 
to  illustrate  the  appellant's  position  than  any- 
thing elsok  for,  as  we  understand  hhn,  he 
urges  this  void  hcogss  Indebtedness  created 
•taice  August  29,  1882,  as  a  reason  why  cer- 
tain booda  voted  at  the  same  election  should 
not  be  issned.  Flalnly,  howevw,  it  could 
not  operate  In  any  soA  way.  If  the  pur- 
poses for  wbldi  iMHidB  wne  voted  were  law- 
ftd,  and  tbe  Section  was  regular,  the  subse- 
quent in^al  aoU<m  of  Oie  dty  In  some  other 
direction  would  have  no  effect  upon  Its  prior 
legal  action.  Money  realized  from  bonds 
should  not  be  used  to  pay  off  the  subsequent 
void  debt/and  appellant,  as  a  taxpayer,  would. 


*Acts  1890,  p.  226,  {  6,  provides  that  any  in- 
debtedness contracted  for  munldpal  purpooea 
and  now  owing  by  any  city  orsanized  prior  to 
the  adoption  of  the  state  constitutioo  is  hereby 
vaIidBted,"wheD  the  only  groaod  of  Its  invalid- 
1t7  is  that  It  exceeds  tbe  ninount  authorized  by 
Its  charter,"  providod  that  there  must  be  a 
alar  vote  U  the  exceas  reached  be  b^ond 
per  sent. 


In  pK^^er  ttma^  have  Us  aollaa.  t»  prerai 
sncii  use. 

8.  By  Ordlnanee  17%  tbB  dtjr  coondl  «r 
dered  the  submlSBlon  ct  a  proposlllim  to  bar 
row  $26,000  upon  time  bonds,  uoOsr  the  id 
of  March  7,  1891,  (Acts,  pi  3»1*)  The  vsr- 
poses  for  whicb  this  nwney  was  to  be  bor 
towed  were  set  fbrtti  In  the  ordlnanee  ss  0- 
to  pay  oatstan^v  indebtedneas,  $2t>J0OO;  <J 
for  the  purdiase  ot  Are  appantua, 
(JSi  for  the  punliase  <tf  a  lot  of  lai^  and  ilh-  i 
ereotton  of  a  dty  ball  and  Jan  thereon.  (S&v.  { 
But  one  boBot  was  used,  *3Qnds,  yes;**  aD-l 
"Bonds,  no;"  and  appellant  contends  thatttdi 
was  irregular,  inasmuch  as  there  were  two 
vmpotMaoM  Involved,  vix.  a  proposition  u 
fund  120,000  of  old  debt^  and  a  proposUko 
to  borrow  $5,000  for  future  purposes.  We 
agree  with  him  in  ais,  notwithstanding  ttw 
azgnmoit  of  the  resptmdents  ttiat  tfie  ataton 
Is  broad  In  its  permlsrton  to  boxnnr  maoey 
for  munldpal  piurposea,  and  tbat  tlie  acqais- 
tlon  ot  money  to  pay  debts  In  a  strictly  na- 
nld^  purposa  Hie  act  In  qneatton  loob 
entirely  to  the  fatnre  needs  <tf  dtlcB,  and 
leaves  te  other  statutes  In  existwicf^  the  v.'.-- 
ter  of  providing  for  old  debts  taiy  funding 
The  act  ondOT  which  Monteeano  is  anthorisfd 
to  fond  her  debt  is  tbe  same  one  under  wUd 
she  voted  to  vattdate  the  dectrto  Ufht  dcbv 
(section  4^  Act  Feb.  26,  1890;)  and  It  wQl 
found  tiiaJl;  whenever  the  dty  oooneO  sees  fx 
to  fond  any  of  her  lawfdl  IndebtBdnes^  I: 
oandosowlthootanypt^nilar  TDteataS.  It 
Is  probable  tbat  the  dl7  auttiorltles  wa»  In 
this  instance  misled  by  the  act  of  Maivh  7. 
1891,  (Aot^  p.  269,)  where  a  permlaaion  ii 
granted  to  dties  to  submit  propotftkMis  t« 
fund  at  the  same  decdm  with  proposidcni 
to  ratify  void  Indebtedneaa  But  this  last  a>:: 
does  not  make  it  neoeesaiT  fbnm  to  sotmiit 
and  does  not  interfere  wift.  ftue  act  of  1S*< 
Yet  It  was  pR^r  enov^  to  submit  a  prop 
tion  to  fund  at  the  election  which  was  held, 
but  it  could  not  be  united  with  Um  pn^oii- 
tlon  to  borrow  vatiney  for  ftatnre  pnrposea,  w 
as  to  have  tmo  expression  oi  the  votra  ai> 
swer  both  propoeitiona  They  ml^t  be  de- 
cided the  same  baBot,  bet  the  voter  m« 
have  an  opportimlty  to  express  himself  set- 
arately  as  to  each  on&  For  tiuse  reason 
the  whole  decOon  under  Ordinance  ITS  va* 
void.  Bespondoitt  dalm  that  under  oar  d^ 
ddon  In  8«ymoar  City  ot  TaocMna.  fde- 
dded  June  2, 1893,)  33  Faa  Bep.  lOOB,  part  of 
the  result  of  the  dectloa  may  be  aaTed;  , 
the  ruling  In  tbe  former  case  does  not  aj/ftj 
here.  People  voted  very  largely  <ki  tbe  ptof*- 
sltlon  to  tosne  bonds  for  $25,000;  but  It  mis^- 
be  that  a  feeling  may  have  existed  In  Ikiw 


■Acts  1891.  p.  261,  provides  that  wh«  a  ctt* 
council  deems  it  advisable  to  borrow  money  or 
create  an  indebtedness  for  monicipal  porpoM 
greater  than  IVt  per  ijent.  of  the  city's  taxabi* 
property,  it  Rhal)  provide  therefor  by  ordlBa9>t 
specifyine  the  amotmt  desired  to  be  ereatfi 
and  the  same  shall  be  submitted  to  the  ratiSct- 
tion  of  tbe  electors  of  sudi  dty  at  a  SpM*> 
dection. 
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>f  putting  Oie  old  debts  In  good  shape,  wblch 
Indaced  muj  to  vote  for  llie  whole  loon  who 
nroidd  not  hare  voted  to  borrow  to  bny  fire 
ippamtDS  and  tmUd  ft  etty  halt  Appdlont 
wn»  mtitiied  to  hay©  the  demurrer  to  his  com- 
r>lnlnt  orermled;  and  the  Jodgmnit  la  re- 
rersed,  and  the  canao  remanded  for  that  pnz^ 
iwse.  and  ft»  forlher  prooeedlnga. 

DUNBAB.  a  and  HOYT,  AltDflJRS,  and 
3G0TT,  JJ.,  ooncnr. 


HeOIiAUFZJN  t.  MBRRIABC  et  aL 
(Supreme  Gonrt  of  WuUngton.  July  81, 
1888.) 

!?oMiiDNrrr  Propbbtt  —  Sum  om  Ezicutioh 
aoaixst  Hdbbamd  —  ImuncTioiT  bt  Wiri— No- 
tice TO  Sbttui  Statbmbiit  or  Faots— Tim  ot 
Seuvicb  —  nan  or  BaTTLBniHT  —  WuTaa  <» 

Objkctiok. 

1.  A  notice  to  lettle  a  statement  of  fscta, 
dven  21  days  after  Jadgmmt  la  filed,  is  in 
irne.  thongh  It  is  not  giren  until  88  days  after 
be  date  of  the  Jndgmrat,  and  the  fillnf  vt  the 
iudings  of  fact 

2.  Whne  a  party  appears  before  the  judge 
:he  day  after  ue  date  fixed  In  the  notice  to 
lettle  a  statement  of  facts,  and  objects  to  set- 
lenirnt  only  because  the  notice  was  not  given  Id 
ime,  he  thereby  waives  objection  to  the  jarie- 
liotion  of  t^e  court  to  setue  the  statement  on 
:hat  day. 

3.  A  wife  may  enj<dn  the  sale  of  com- 
nanity  lands  on  execution  Issned  on  a  Judg- 
Qent  rendered  against  her  husband  on  a  con- 
;ract  made  by  him  only  to  pay  the  Judgment 
!redltor  commissions  fbr  finding  a  pnrdiaser 
Tor  such  Iands»  where  th^  were  not  sold,  and 
:here  is  nothing  to  show  that  slie  authorised 
ler  husband  to  sell,  contract  to  s^,  or  find  a 
>urchaBer  for  them. 

Appeal  from  superior  court,  Spokane  ooun- 
y;  W.  O.  Langfc^,  Judge. 

Action  by  Adelfa  McGlanflin  against  Rufus 
>Iorrlnm  and  F.  K.  Pugb  to  enjoin  the  sale  of 
'ertalD  commnnlty  lauds  on  execution  issued 
•n  a  judgment  agalnat  plalntifTa  husband, 
•'rom  a  judgment  and  decree  for  defendants, 
dnintiff  appeals.  Reversed. 

Noah  &  Nash,  for  appellant  llwrlam  St 
lierrlam,  fOr  respondenta. 

SCOTT,  J.  respondents  more  the  court 
o  strike  from  the  record  In  this  case  the 
itatement  of  facts,  and  for  an  afOrmance  of 
he  judgment  upon  the  following  grounds: 
because  appellant  did  not  give  notice  to  re- 
pondents  of  the  time  and  place  of  settling 
aid  statement  of  facts  within  the  time  re- 
[Uired  by  law,  and  because  the  court  had  no 
urisdlctlon  to  settle  the  same.  It  is  contend- 
d  that  the  decree  was  rendered  In  this  case 
n  the  10th  day  of  November,  1892,  upon 
vhlch  date  the  findings  of  fact  were  filed, 
.nd  notice  to  settle  the  statement  of  facta 
vas  not  given  until  the  23d  day  of  Decem- 
ter  following.  The  judgment  is  dated  on  tbe 
0th  day  of  Novembo*,  but  it  appears  by  tbe 
ecord  that  It  was  not  filed  until  the  2d  day 
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of  December,  and  conaeqnendy  could  not 
have  been  entered  btfOn  then.  We  are  of 
the  oidnfam  ttutt  tbe  notice  to  settle  ttut  state- 
ment waa  within  tbe  time  preacribed  by  law. 
The  notice  to  settle  the  statement  required 
respondents  to  qtpear  on  flie  2d  day  of  Jana- 
aiy,  1883,  and  It  appears  that  the  statement 
waa  settled  on  the  following  day,  JaDnary 
8d;  and  as  the  record  falls  to  du>w  that  the 
settlement  of  snch  statement  was  continued 
or  adjonraed  from  the  2d  day  of  Jannary  nn- 
tn  the  8d  day  of  Jonnary,  It  Is  contended  bj 
the  respcmdents  that  the  court  bad  no  jvrls- 
dlclion  to  aettle  It  at  aald  time.  It  appeara, 
howerar,  that  the  respondents  appeared  be- 
fore the  jndge  upon  the  8d  day  of  January, 
and  objected  to  the  settlemait  thereof  be- 
cause the  tbne  pnnrlded  by  statute  for  glvlag 
notice  of  aettlement  bad  expired  b^ore  no- 
tice was  glTU.  No  point  was  made  of  the 
fact  tliat  the  notice  had  been  ^toq  to  settle 
the  statement  on  the  day  preceding,  me 
court  overruled  the  objection  raised,  which 
we  hare  aostalned;  and  the  respondents, 
harlus  aitpeared,  and  not  having  raised  the 
further  objection  urged  here^  waived  the 
same,  and  the  motion  to  dismiss  is  denied. 

The  respondent  Rnfos  Merrlam  brought 
suit  against  one  Gewge  HcGlaulUn,  ew&- 
lout's  husband,  to  recover  a  commission  for 
finding  a  jmrdbaaer  for  certain  real  estzite, 
the  commnnlty  property  of  said  McOlaufiln 
and  the  appellant,  and  a  judjrment  therefor 
waa  rendered  In  bis  favor.  An  ezecutl<xi 
was  Issued  uiMm  this  judgment,  whldi  was 
by  the  reopondoit  Pugh,  as  sheriff,  levied  up- 
on community  lands,  and  appellant  brought 
this  action  to  enjoin  a  sale  thereof.  She  had 
originally  been  joined  aa  defMidant  In  the  a<^ 
tlon  brought  by  Meniam  against  her  hus- 
band, but  a  demurrer  upim  her  part  to  tbe 
complaint  was  sustained,  and  the  action  was 
dismissed,  as  against  bo-.  In  this  action  she 
sou^t  to  enjoin  the  sale  of  said  land  upon 
the  ground  that  the  same  was  her  separate 
property.  It  is  not  necessary  to  pass  upon 
the  question  of  fact,  as  to  wbeOier  snch  real 
estate  was  her  separate  property,  for  it  Is 
admitted  by  the  reep<Hidents  that  It  was  the 
community  property  of  the  plaintiff  and  her 
husband.  There  was  nothing  to  show  that 
George  McOlauflIn,  the  execution  debtw,  had 
any  authority  from  liis  wife  to  sell,  con- 
tract to  sell,  or  to  find  a  purchaser  for  said 
community  lands,  and  the  lands  were  not. 
In  fact,  sold.  Hie  husband,  having  no  au- 
thority to  sell  commnnlty  real  estate,  cannot 
bind  ^e  same  for  any  indebtedness  incurred 
by  bim  in  employing  a  broker  to  find  a  pur- 
chaser theref(^,  and  omsequeatly  the  judg- 
ment obtained  by  respondent  Merrlam  wns 
not  a  charge  upon  the  community  lands.  For 
that  reason  the  plaintiff  should  have  been 
granted  the  relief  prayed  for,  and  It  Is  lui- 
matertal  whether  or  not  such  real  estate  was 
her  separate  prop^ty,  as  such  relief  waa 
fairly  within  bac  prayer  txx  general  relief. 
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if  th*  property  was  commtmlty  property.  Hie 
decree  rendered  against  her  in  the  court  be- 
low Is  rereTBed,  and  the  cause  remanded. 

HOTT.  ANDBR8,  and  STIIiBS»  JJ..  ccra- 
cor. 


STATE  ex  rel.  0'tX)NNELL  t.  NELSON,  i 

(Snpreme  Court  of  WuhiDgton.  July  SI. 
1888.) 

AOAD  OTBRSBKB— CulTOINa  BOUNDARIBB  OV  DlB- 

TBioT  —  PowBE  or  Ooonr  Boabd  «o  Obbatb 

Vacanot. 

Const  art  11,  f  6,  empowers  the  legis- 
lature to  iwoTide  for  the  dectioQ  in  all  coun- 
ties of  district  officers,  and  to  prescribe  their 
terOtB  ot  office.  Section  6  proTide*  that  the 
board  of  county  commissioners  shall  fill  all 
vacandes  in  tnj  road  district  office  by  ap- 
ptdntment.  Code,  rol.  1,  §  1!>37,  provides  that 
snch  boards  shall  divide  such  counties  into  suit- 
able road  districts,  and  may  change  the  boun- 
daries thereof  not  ofteoer  tban  once  a  year. 
Section  1938  prorides  for  dectiims  in  the  sev- 
eral  counties  of  an  elector  of  each  road  district 
as  road  overseer,  to  ^old  office  for  two  years,  or 
Btttll  his  successors  are  elected  and  qualiSed. 
Section  342  provided  that  every  office  shall  he- 
9ome  Tacant  on  tfae-lncumbeot's  ceasing  to  be 
an  inhabitant  of  the  district  for  which  he  was 
elected,  or  within  which  the  duties  of  Ms  office 
are  to  be  discharged.  Bdd  that,  where  a  per- 
son had  been  elected  road  overseer  of  a  cer- 
tain district,  the  commiaaioners  could  not  create 
a  vacancy  In  the  office  of  road  overseer  In  such 
district  by  so  changing  its  bonndariea  as  to 
leave  ont  that  part  in  which  such  person  re^ 
sided,  and  adding  it  to  another  district 

Appeal  from  superlOT  court,  King  coun^; 
J.  W.  Langley,  Judg& 

Proceeding  by  the  state  of  Washington,  at 
the  relation  of  Richard  O'Connell,  against 
James  Nds(Hii  to  determine  respondent's 
right  to  a  certain  ofilce  to  which  be  bad  been 
appointed.  There  was  Judgment  for  re- 
Bpondent  on  a  demurrer  to  the  petition,  and 
relator  appeals.  Reversed. 

Bausman,  K^^er  &  Emory,  for  appellant. 
A.  O.  McBride,  tor  respondent 

RCOTT.  J.  O'Connell.  the  relator,  was  In 
December,  1892,  elected  road  overseer  of  a 
district  designated  as  18,  In  King  county, 
and  quallQed  and  entered  upon  his  duties. 
On  the  7th  day  of  January  following,  the 
cotmty  commissioners  made  some  change  In 
certain  of  the  road  districts,  by  virtue  of 
which  that  part  of  district  18,  In  which 
O'Connell  resided,  was  cut  off  therefrom,  and 
was  Included  in  an  adjoining  district,  num- 
bered 19.  Whereupon,  said  commissioners 
appointed  the  respondent  road  overseer  of 
said  district  18,  as  changed.  Upon  the  Tat- 
ter's assuming  his  duties,  O'Connell  brought 
this  prdceedlng  In  quo  warranto  to  determine 
his  right  to  such  office.  A  demurrer  to  the 
petition  was  sustained,  and  O'Connell  ap- 
pealed. 

Ttae  constitutional  proTlslons  bearing  upon 
'  Rehearing  denied. 


this  matter  are  as  follows:  By 
fi  S,  it  is  provided  that  "the  legl 
general  and  uniform  laws,  shnll  j 
the  election  in  the  several  countlai 
of  county  commissioners,  slmil 
derks,  treasiu>ers,  prosecuting  ftttc 
other  county,  township  or  prediu 
trict  officers  as  public  coavenieiM 
quire,  and  shall  prescribe  their  < 
terms  of  office."  By  section  6  of  s 
It  Is  provided  that  "the  board  of  o 
missioners  In  each  county  sball 
cancles  occurring  In  any  county, 
precinct  or  road  district  office  of  s 
by  appointment,  end  officers  tbui 
shall  hold  office  till  the  next  g&ner 
and  until  their  successors  are  el 
qualified."    By  section  1937,  v<a. 
Code,   the  legislature  provided 
boards  of  county  commissioners  < 
eral  ccmntles  shall  divide  their 
counties   Into  suitable   road  dist 
may  change   the  boundaries  th 
oftenw  i2ian  once  a  year."    By  M 
it  Is  provided  tbat  "there  must 
In  the  several  counties  of  this  sti 
first  Saturday  In  December,  in 
eighteen  hundred  and  ninety,  and 
years  thereafter,  one  elector  of 
every  road  district  In  the  county, 
road  overseer  In  their  pe«i>ectlTc 
to  hold  office  for  two  years,  comn 
the  first  Monday  after  the  first  di 
uary  next  succeeding  their  electloi 
their  successors  are  dected  and 
By  section  342  of  said  volume  of 
it  Is  provided  that  "every  office  shj 
vacant  on  the  happening  of  eitt 
following  events  before  the  explrai 
term  of  such  officer:  The  death 
cumbent:  his  resignation;  bis  rei 
ceasing  to  be  an  inhabitant  of  L 
eountp.   town   or  village  for  tnhie/, 
hate    been    elected   or  appointed, 
which  the  dutiei  of  hie  office  are 
charged, "  etc.   By  subdivision  9,  g 
provided  that  the  commissioners  i 
authority  to  "remove  any  overae 
efficiency,  neglect  of  duty,  or  malf 
office."    It  is  conceded  that  the  o 
elective  one,  within  the  provislo: 
coi.5'tltution,  and,  while  the  constit 
not  prescribe  the  terms  of  such  oi 
legislature  has  prescribed  them,  a 
to  do  by  the  constitution.    It  Is 
that  appellant  has  not  changed 
of  residence,  but  that  he  resides  a 
ticular  place  where  he  resided  wb 
elected.    To  entitle  Um  to  be 
such  office,  It  was  necessary  that 
have  been  a  resident  and  elector  c 
ticular  district  at  the  time  he  was 
The  sole  question  presented  fo 
termination  is  whether,  by  virtt 
change  of  the  boundaries  of  said 
trict  18,  by  which  that  part  of  tb 
district  wherein  appellant  resided  ' 
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tberestrom,  and  added  to  asotbo-  lUstrict,  a 
▼acancT  in  tlie  office  of  road  orerseer  was 
civated.  It  so,  tbe  eommlaatoners  had  au- 
tliorlty  to  appoint  Uie  reBpondent  to  fill  tb* 
▼acancy.  AppeUant  contendB  tbat,  If  •cuh  a 
result  Is  to  foUow,  tbe  effect  of  It  wlU  be  to 
«npower  tbe  board  of  county  commlaelonert 
of  every  cininty  In  the  state  to  snbrort,  and 
practlcaUy  nollifr,  that  prorlsUm  of  the  con- 
stltutloD  providing  that  each  officers  shall 
lie  elected,  fw  the  oommlssloners  may,  after 
«acb  dtectldn,  so  idiange  the  road  districts  of 
tiieir  respecUve  coontitn  as  to  exdiide  tb» 
road  overseers  elected  from  the  resx>ectlTe 
districts  wherein  they  at  tbe  tiUne  resided, 
and  for  which  Ihey  were  elected;  and,  while 
it  la  ccmoeded  that  the  commissioners  afore- 
said have  anthnrlty  to  alter  rood  districts, 
It  ia  dabned  fliat  the  same  must  be  held  to 
tw  iHVMBpectlve,  eo  f^  as  the  office  ot  road 
ovosew  is  Involved,  and  some  cases  are 
cited  as  supporting  this:  State  v.  Htdden. 
(Minn.)  47  N.  W.  Dep.  971;  Brangardt  v. 
Leiker.  (Kan.)  21  Paa  Bep.  10^;  People  v. 
Markham,  (CaL)  81  Pac.  Rep.  102.  We  are 
of  the  o^nl<xi  that  appellant'e  portion  Is 
well  taken.  In  holding  as  we  do^— that  the 
oommlssioners  have  authority  to  make 
(dmnges  In  road  districts  nnda  tbe  act  la 
question*  but  lhat  soeh  disnges  are  iffos- 
pective,  as  affecting  the  office  of  road  over- 
seer.—the  letter  and  qilrlt  €t  the  constltntioB 
are  folly  maintained  and  force  Is  given  as 
well  to  the  act  of  the  legislature.  The  pro- 
TitfoB  rdadng  to  vacancies,  above  ItaUdsed, 
cannot  be  sostalned,  at  least  to  the  extent 
of  Including  a  case  like  this.  The  commis- 
sioners have  authority  to  remove  road  over- 
■een  for  inefficiency,  neglect  of  duty,  or  mal- 
feasance in  office,  but  not  otherwise.  Ee- 
versed  and  remanded. 

ANDBBS  and  8TILBS,  concur. 


WHATOOM  COUNTY  v.  FAIRHAVBN 

LAND  CO. 

(Supreme  Conrt  of  Wsshington.  July  SI* 
1893.) 

TiXATioa  —  ExcessrvE  Valuatioii —  Rbhedt  — 
Failobb  to  Afflt  to  Board  or  Equalization 

— POBBCUMDRS  OF  TaX  Lib:4S  —  DbPEMSK— AN- 

swsB  —  CmiEuniT— PABnES— Becrss— Araut- 

MBT'B  FSB. 

1.  Coast  art  7,  {  2,  reqalres  the  l^sls- 
tore  to  provide  by  law  for  aoiform  taxation 
Mcordins  to  Talue.  Code  1S81.  |  2877,  as 
emended  In  1886^  conferred  on  boards  of  egnal- 
isatioQ  power  to  bear  all  matters  conceniinff 
SJBsessmrats,  to  subpoena  witnesses,  and  to 
raise  or  rednce  appraisements  so  as  to  make 
taxation  miform.  Section  2879  provided  that 
daring  the  session  of  sndi  board  any  person 
migfat  aiHily  for  correction  of  any  error  ia  his 
assessment,  and  that  failure  to  do  so  should 
bar  blm  from  further  recourse  In  law  as  to  the 
valuation.  Laws  1889-90.  e.  18,  (constituting 
the  general  rerenne  law,)  |  73,  prescribed  the 
powers  of  the  board  of  equalization,  but  the 
substance  ei  such  provisions  of  Code  1881  is 


entirely  abseot  from  sadi  aet  Laws  1891,  t. 

140,  8  84,  proTides  that  the  'auditor  shall  file 
with  the  clerk  of  the  superior  court  of  his  coun- 
ty a  copy  of  the  revised  tax  list,  and  that 
within  10  days  sodt  clerk  shall  issue  a  cita- 
tion to  eadi  aritnqnent  named  on  the  list,  re- 
quiring him  to  appear  within  30  days  before 
sudi  superior  conrt,  and  show  cause  why  his 
land  should  not  be  sold  to  pay  registered  taxes. 
SM  that.  In  ease  of  raceBsive  valnation,  the 
taxpayer's  remedy  Is  not  a  proceeding  before 
tbe  board  of  equalisation  to  correct  the  assess- 
ment, but  he  may  show  such  excessive  valua- 
tion m  proceedings  mider  such  order  to  show 
canse. 

2.  Since  the  act  of  1891  doss  not  deariy 
require  the  taxpayer,  on  order  to  show  canse^ 
to  file  an  answer,  as  did  the  act  of  1890,  the 
fact  that  an  answer  filed  In  proceedings  under 
the  former  act  does  not  set  oot  tbe  facts  re- 
quired in  an  answer  by  tbe  latter  act  Is  no  rea- 
son for  denying  the  taxpayer  relief  from  an 
unjust  overvaluation. 

3.  Laws  1891,  I  101,  authorizes  the  county 
attorney  to  bring  suit  to  recover  registered  un- 
paid tues,  naimng  as  defendants  the  owner, 
repnted  owner,  unknown  ownw,  and  all  per- 
sons having  recorded  Interests,  estates,  or  in* 
cumbrances,  and  to  include  in  one  suit  all  par- 
cels of  land  registered  as  brionglng  to  the  same 
owner.  Section  103  provides  tbat  the  county 
clerk  must  Issue  the  summons,  designating  tlie 
owner,  routed  owner,  or  that  the  owner  is  un- 
known, and  such  summons  Is  to  be  in  snb- 
«i»i>ri«iiy  the  form  giv«i,  and  served  as  In 
other  civil  actions.  Section  104  provides  for 
service  of  summons  on  nonreiddents  by  publi- 
cation, except  that  when  tbe  own»^  Is  unknown 
or  cannot  be  penonally  serred,  and  the  land  fs 
improved,  service  may  be  made  on  any  adnlt 
person  residing  thereon.  Under  section  105, 
"defendant"  is  the  party  recognized  as  the  one 
who  may  make  defense,  f  dd,  that  a  complaint 
in  sodi  suit,  which  Is  entitled  in  the  name  of 
the  ooenty  againet  tbe  owner  of  the  land  when 
assessed,  "and  the  teal  estate  and  imiwovementB 
thereon,  herdnafter  described,  and  to  all  per- 
sons who  have  a  recorded  legal  or  eqnitaMe 
Inteiest  therda  or  Incumbranee  thereon."  and 
contains  a  statement  that  the  list  appended  is 
a  list  of  registered  unpaid  taxes  assessed  to 
soch  owner,  Is  sufficient,  though  In  the  body  of 
the  comi^nt  there  is  no  allegation  as  to  own- 
ership, m  the  absence  of  anything  thoieln  to 
show  that  any  other  person  was  interested  In 
tbe  property. 

4.  The  fact  that  the  answer  end  proof 
showed  tbat,  before  the  suit  was  brou^t,  sndi 
named  owner  coDvered  all  the  imiperty  de- 
scribed to  persons  who  were  not  made  parties. 
Is  not  fatal  to  the  proceeding,  where  it  is  not 
shown  that  any  of  the  deeds  were  of  record. 

R.  Whwe  a  number  of  diCCerent  tax  Hens 
are  soni^t  to  be  foreclosed  in  one  suit,  because 
the  property  all  bdongs  to  the  same  person, 
each  demand  on  each  parcel  constitutes  a  sep- 
arate demand,  aod  Is  enforceable  only  against 
the  land;  and  there  should  be  no  judgment 
against  the  owner  for  the  aggregate  taxes  and 
a  gross  attorney's  fee;  but  the  decree  should 
be  that  each  parcel  shall  be  sold  for  a  sum  as- 
certained, including  interest,  penaltiee,  coats, 
and  attorney's  fee,  with  accnung  costs  to  be 
added  in  tbe  manner  provided  by  law, 

6.  In  such  case  the  attorney's  fee  should 
be  apportioned  by  aascssing  a  percentage  on 
the  recovery  against  each  parceL 

Appeal  from  superior  court,  Wbntcom 
coxm^;  John  R,  Winn,  Judge. 

ActlMi  by  the  county  of  Whatcom  against 
the  Fairhaveo  Land  Company  and  certain 
real  estate  to  foreclose  llena  for  taxes.  From 
a  Judgment  and  decree  In  favor  of  plaintiff^ 
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dafandunt  FUifaaTcm  Land  Oompuv  ap- 
peaJs.   Reraned  and  remanded. 

Kerr  ft  McCoid  and  H.  Y.  Thompson,  for 
ai^eUaDt   Thoa.  O.  Newman,  for  reapond- 


SIILES,  J.  TbSM  was  a  proceeding  tx>  fore- 
dose  llena  for  taxes  npon  a  large  numbw  of 
separate  parcels  at  real  estate,  taken  under 
tbe  act  of  1801  to  care  defective  titles  to  real 
eatnte,  and  the  gaiexal  revenue  law  of  tbe 
same  year,  (Acta,  pp.  160,  280.)  The  taxes 
In  coatroToay  wen  those  assessed  for  the 
Tear  189a  Upon  the  return  <a  the  ordw  to 
show  cause,  the  appelant  made  It  appear 
that  the  pn^torty  assessed  to  It  was  <^  four 
dasses;  CI)  Nonassessable  tide  lands;  ^ 
lands  whldi  had  no  nlatmce  In  fiiot;  (3) 
lands  whldi  w«e  of  the  actual  valne,  at  tbe 
time  of  the  assessment,  of  fl98,461,  bnt 
which  were  assessed  at  the  value  ot  f409,- 
081;  (4)  hinds  which  had  been  ooiT^ed  by 
it  to  third  parties  since  tike  assessment  The 
first  two  d asses  were  stri<&6n  from  the  roll 
by  <wder  of  tbe  court,  and  there  la  no  issue 
upon  them.  As  reanlnd  by  the  court,  ap- 
peOant  filed  a  sworn  anawer  to  the  com- 
idalnt  of  the  countr*  and  the  evidoice  was 
taken  before  a  referee.  The  answer  set  up, 
as  a  defense  to  the  taxes  dalmed  upon  the 
third  daas  of  lands,  that  the  appelant  had 
aK»earea  before  tbe  board  of  equalbsatlon, ' 
and  dMOUided  thaA  its  assessment  i^on  this 
dass  of  lands  be  reduced  from  the  amount 
assessed  to  fb»  actual  valnsb  but  that  no 
relief  had  been  Ktvm,  and  no  ordw  made, 
In  the  premises;  and  that  aftowards,  when 
the  time  for  payment  of  taxes  had  arrived, 
it  appeared  befWe  the  ssme  board  aa  tbe 
board  of  county  commisslonera,  and  repre- 
sented tbe  &cts  showing  the  excessive  valua- 
tion and  the  illegality  of  the  assessment,  and 
that  thereupon  a  compromise  was  made  and 
a  settlement  bad  of  the  whole  matt»  of  ap- 
pdlanra  taxes,  whereiqum,  and  in  pursuance 
oC  the  agrennent  for  a  settl»nent,  and  In 
full  payment  and  discharge  of  Its  taxes,  ap- 
pdlant  paid  to  the  treasurer  of  the  county 
$24,892.26,  ond  took  bis  receipt  then^or. 
The  payment  thus  made  was  based  uptm  tbe 
valuM  as  admitted  to  be  ccnrect  by  tbe  ap- 
pellant. UptHi  tbe  bearing  before  ttie  ref- 
eree he  found  that  tbe  values  of  the  appel- 
lant's lands  of  the  third  class  were  as 
claimed  Iqr  it,  but  that  It  had  failed  to  take 
advantage  of  the  remedy  provided  by  law  In 
case  of  excessive  valuation  of  property  for 
taxation,  and  had  thereby  waived  its  right 
to  object  in  this  proceeding  to  the  valuation 
as  permitted  to  sbmd  by  the  board  of  equal- 
isation; Uiat  la,  It  was  estt^ped,  now,  to 
■ay  that  the  values  were  other  tiian  those 
fixed  by  the  aasessor.  Before  tbe  court,  up- 
on due  excepUona  by  the  appellant,  the  view 
of  the  referee  was  adopted  In  this  particular, 
and  the  respondoit  had  Judgment;  and  here- 
in lies  the  main  Issue  in  this  case,  vis. 


irtietber,  under  the  proceeding 
lection  of  delinquent  taxes  of  fli 
provided  for  in  Oia  two  acts 
tloned,  appellant  was  thm  estoi 
There  was  some  evidence  In  tl 
ing  to  Btaow  that  the  asseasoi 
made  a  legal  assessment  ot  thei 
had  merdy  set  down  arbitrary  ^ 
office,  without  examination, 
knowledge  of  the  conditi«i,  nlta 
cumstances  of  the  subject>ms 
lots  and  blooka  wUdi.  by  reai 
■bdng  cat  op  by  raviius,  we 
valuable  than  othos  adjdning,  v 
at  the  aame  value;  lots  cwdstl] 
row  strip  ot  upland,  and  the  res 
flat,  were  assessed  as  all  uplan< 
erty  remote  from  deslralde  lo 
put  down  at  tbe  bluest  valtu 
whd^  the  errw  was  made  at  a 
property  at  more  than  dooldi 
value.  An  arbitrary  aaseaament 
without  the  exercise  of  the  aasi 
mmt,  based  upon  knowledge  or 
is  an  illegal  assessmoit,  and  is  a 
the  pn^erty  ovinet,  and  may 
takoa  advantage  of  the  lat 
manner.  But  we  do  not  tbinl 
evidence  suffldent  In  the  case  to  < 
claim  of  constructive  fraud,  ai 
dde  It  as  merdy  one  of  palpal 
overvalnatltn.  In  such  a  contlc 
ever,  tb»  respondent  raises  the  p< 
laws  do  not  generally  afford  an 
oept  appeal  to  .a  board  of 
and  that  this  particular  law  Is  n 
tlon  to  that  nd&  Tbe  procee 
qnait  to  the  work  of  the  assessi 
oned  by  the  general  rev^ue  1 
(Acts,  c.  18,  pu  630,)  and  sectioi 
act  prescribes  the  powers  of 
equallzatl<HL  Tbe  old  revenue 
1881.  {  2877.  OS  amraded  In  ISi 
that  boards  ot  equalisation  dioul 
full  powers.  They  were  to  bi 
termlne  all  matters  concerning 
and  might  snt^oena  witnesses,  i 
reduce  all  appraisements  so  as  t 
ation  equal  and  uniform;  and  1 
section  reading  as  follows:  "Sec 
Ing  tbe  session  of  the  board,  for  1 
tlon  of  taxes  and  the  correctloi 
sessmcnt  roll,  any  person  or  bis 
agent  may  attend  and  apply  fn 
tlon  of  any  alleged  error  In  the 
valuation  ot  his  property,  and 
so  attend  and  apply  sbaU  bar 
from  ftirthor  reoourse  In  law,  aa  1 
tl(n.  bnt  not  as  to  error  ta  deso 
double  assessment**  But  we  I 
for  any  oC  these  provlsl<»iB  In 
189a  (Laws  1889-90.  c.  18.  pp.  X 
ery  one  of  the  board's  duties  Is  tt 
mandatory  language:  (1)  They  si 
and  compare  the  returns  ot  the 
ot  property  (not  In  the  county, 
several  towns  or  districts,  so 
erty  shall  be  entered  at  Its  tr 
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Tolue.  (2)  They  shall  mlse  the  Tnliintlon  ct 
land  which.  In  their  opinion.  Is  returned  be- 
low Its  tnie  and  taSr  ralne,  after  two  days' 
notice.  (3)  They  shall  reduce  thevaluatfon  of 
land  where,  In  Uielr  oxdnlcm,  the  aasessm^t 
Is  too  high,  but  nothing  Is  said  about  an 
appearance  or  complaint  by  ady  perstm;  It 
18  their  opInl(Hi  which  Is  to  dictate  the  change. 
(4)  Upon  complaint  they  shall  reduce  the 
valuation  of  certain  personal  property.  (6) 
But,  most  Important  of  aS,  th^  shall  not 
reduce  the  aggregate  value  tit  the  property 
of  their  county  below  the  aggregate  value 
thereof  an  returned  by  the  assessw.  except 
for  manifest  errors  In  his  rattiatlon.  The 
iubstonce  of  the  oiA  section  2879  Is  entirely 
absent  from  this  law.  Tliere  is  no  power  In 
the  board  to  subporaa  witnesses,  and  the  au- 
thority to  hear  and  determine  is  not  ex- 
pressed. The  property  owner  is  nowhere, 
in  this  law,  Inrlted  to  appear  and  make  ob- 
lectlons,  If  any  he  may  hare,  until  we  reach 
section  105.  where  he  Is  accorded  the  right 
to  appear  and  set  tortb,  by  answer,  tlie 
Tacts  constituting  his  Aeteoae  or  objection 
to  the  tax  and  the  pmaltdes  thereon;  and  by 
section  109  there  can  be  no  refuge  in  tech- 
ilcnllties,  nor  any  escape  from  the  payment 
>f  a  proper  tax,  but,  If  the  lands  "hare  berai 
lartially,  unfairiy,  or  nnequany**  assessed, 
:he  court  may  reduce  the  amount  of  taxes, 
ind  give  Judgment  accordingly. 

Now,  the  nnawer  In  this  case  did  not  set 
ip  facts  showing  either  actual  or  construct- 
re  fraud  on  the  part  of  the  assessor,  and  re- 
:poudent  claims  that  the  pleading  was  tbere- 
'ore  InsufBcient  to  Justify  the  argument 
vblch  the  appellant  now  urges,  alQuni^  It 
Ild  allege  facts  showing  an  unfair  assess- 
oent.  and  the  evidence  demontrated  both  Its 
infafrness  and  Itp  inequality.  But  this  pro- 
eedlng  was  not  taken  under  the  act  of  1890, 
rat  under  tliat  of  1891,'  which  provides  for 
n  order  to  show  cause  why  cartain  land 
hould  not  be  sold  to  pay  registered  taxes, 
in  answer  by  the  taxpayer  Is  proper  enoujdi 
inder  this  law,  although  It  is  not  as  clearly 
cquired  as  under  the  law  of  1S90;  but  the 
nuse  Is  shown,  not  by  the  answer,  trat  by 
he  proof  which  Is  adduced;  and  the  proof 


*  Laws  1891.  p.  280,  c.  140.  S  84,  provides  as 
ollows:  "Wfthin  ten  days  after  the  adjoiini- 
lent  of  the  board  of  commlMloners  the  auditor 
hall  file  a  copy  of  such  revised  list  with  the 
lerk  of  the  superior  court  of  the  county;  and 
rithin  ten  days  after  the  filioK  of  such  copy 
be  clerk  shall  issue  and  deliver  to  the  sheriff 
f  the  county  where  the  person  against  whom 
uch  tax  fs  claimed  may  at  the  time  reside  or 
e,  for  service,  a  citation  to  each  delinquent 
amed  on  said  list,  stating  the  amount  of  tax 
nd  penalty,  and  requiring  snch  delinquent  to 
ppear,  within  thirty  days,  before  the  superior 
ourt  in  the  county  and  show  canse,  if  any 
bere  be,  why  he  should  not  pay  said  tax  and 
enatty;  and  If  he  falls  to  pay  said  tax,  penal- 
V  and  costs  to  the  treasurer  within  thlr^ 
ays.  or  show  cause  as  aforesaid,  the  court 
hall  direct  the  clerk  to  enter  a  Judgment 
gaioflt  such  delioqaent  for  the  amount  of  such 
%Xf  penalty  and  costs.  •  • 


In  this  case,  as  the  court  below  found,  show- 
ed snch  an  overvaluation  as  oua^t  not  to  bs 
allowed  to  stand,  for  it  was  unfolr4)ecaiise  It 
was  more  than  twice  the  actual  valu^  and  It 
was  unequal  because  It  was  a  great  deal 
higher  proportionatdy  than  the  valuation  of 
other  similar  property  In  the  county.  This 
statute  of  1890  seems  to  have  been  modeled 
upon  the  revenue  law  of  the  state  of  Minne- 
sota, many  sections  of  each  law  being  In 
identically  the  same  language.  The  provl- 
slons  concerning  the  county  board  of  equali- 
zation and  ttie  method  of  collecting  delin- 
quent taxes  by  suit  are  ibe  same.  8t  Minn. 
1878,  c.  11, 19  44,  T7,  79.  But  It  seems  to  have 
been  overlooked  by  our  legislature  that  In 
Minnesota  the  township  system  of  local  gov- 
ernment exists,  (Id.  c.  10.)  and  that  each 
township  has  Its  own  assessor,  (Id.  SS  14,  26;) 
In  citleB  the  dty  a^essor  acts  In  all  matters 
pertaining  to  assessment  for  county  and 
state  purposes,  (Id.  |  1S2;)  and  in  villages 
the  taxes  are  levied  and  collected  in  the 
same  manner  as  are  towmhlp  taxes,  (Id.  | 
216.)  By  section  89,  c  11,  each  town  and 
city  has  Its  own  board  of  equalization,  which 
Is  authorized,  upon  the  application  of  any 
person  aggrieved,  to  review  his  assessment, 
and  correct  the  same  as  shall  appear  Just; 
and  the  section  concludes:  "All  complaints 
and  grievances  of  individuals,  residents  of 
the  town  or  district.  In  reference  to  the  as- 
sessment of  personal  property  shall  be  heard 
and  decided  by  ttie  town  board:  provided, 
that  the  complaints  of  nonresidents  In  refer- 
ence to  the  assessment  of  any  property  real 
or  personal,  and  of  others  In  reference  to  any 
assessment  made  After  the  meeting  of  the 
town  board  of  review,  shall  be  heard  and  de- 
termined by  the  county  board."  Then  comes 
the  meeting  of  the  county  board,  whose  ac- 
tion Is  regulated  In  harmony  with,  and  as  a 
review  of  the  action  of,  the  township  boards. 
But,  notwithstanding  these  provisions  au- 
thcvlzing  the  owner  of  assessed  pro[>erty  to 
appear  before  the  town  board,  the  supreme 
court  of  Minnesota,  In  numerous  cases,  be- 
fore the  adoption  of  onr  act  of  1890  held  that 
such  cases  as  this  one  were  cognizable  by  the 
courts,  the  owner  not  having  been  estopped. 
These  cases  are  summed  up  and  commented 
upon  In  Otter  Tall  Co.  v.  Batchelder,  47 
Minn.  512,  50  N.  W.  Rep.  536.  Ehie  process 
of  law  In  the  taking  of  private  property  re- 
quires notice,  and  an  opportunity  to  object 
and  defend;  and  this  requirement  Is  met 
when  the  taxpayer  Is  permitted  to  appear  In 
court  In  response  to  a  suit  for  the  enforce- 
ment of  a  tax  Hen.  Davidson  v.  New  Or- 
leans, 96  U.  S.  97.  Our  constituHon  requh'es 
the  legislature  to  provide  by  law  for  unlfM-m 
and  equal  taxation  according  to  value,  (arti- 
cle 7,  {  2;)  and  whether  there  is  audi  uni- 
formity and  equality  according  to  value  must 
be  a  Judicial  question,  the  determlnatloD  of 
which  had  probably  been  wisely  arranged  for 
by  the  method  of  foreclosure  adopted  In  1890; 
The  cases  cited  to  as  from  other  states  are 
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DOt  pertinent,  because  Uiey  were  not  gOT- 
erned  bj  like  constitutional  rules.  TUls  is 
notably  so  with  the  Illinois  cases  cited,  for 
In  that  state  the  constitution  (article  9,  8  1) 
requires  the  delegation  of  the  whole  power, 
to  ascertain  the  value  of  property  for  pur- 
poses of  taxation,  to  "some  person  or  persons 
to  be  elected  or  appointed  In  such  manner 
08  the  general  assembly  shall  direct,  and  not 
otherwise.**  Insurance  Co.  t.  PoUa^  75  HI. 
292.  It  follows  tli&t  appelant  should  hare 
had  Judgment  as  to  its  huads  in  the  third 
class. 

2.  The  county  attorney  Is  authorized  to 
bring  suit  to  recover  registered  unpaid  taxes, 
naming  as  defendant  the  owner,  rt^puted 
ownw,  unknown  owner,  and  all  p^sona  hav- 
ing recorded  interests,  estates,  or  incumbran- 
ces; and  he  may  Include  in  one  suit  all  par- 
cels of  land  registered  as  belonging  to  the 
aame  ovma.  Act  1801,  9  iOl,  The  county 
clerk,  upon  the  commencement  of  the  suit, 
must  Issue  a  summons,  dtntion,  or  noUce, 
designating  the  owner,  reputed  owner,  or 
Qiat  the  own^  is  uidEnown,  which  notice  Is 
to  be  In  BobatantlnUy  tbe  form  ^ven,  and  is 
to  be  aerred  as  in  other  dvU  actions.  Id.  | 
103.  Whenever  the  own«  Is  a  nonresident 
of  the  county,  or  cannot  be  found  ttierein, 
service  of  ^  summons  may  be  made  upon 
him  by  publication,  except  that  when  the 
owner  Is  unknown  or  cannot  be  personally 
swved,  and  the  land  Is  imiwoved,  and  there 
Is  an  adult  person  residing  thweon,  the  stim- 
mons  may  be  served  upon  him,  (Id.  I  104;) 
and  under  section  105  "defendant"  is  the 
party  recognized  as  the  one  who  may  make 
tbe  defense.  The  comidalnt  In  this  ^miecd- 
ing  was  entitled  "The  Connty  of  Whatcom 
T.  The  Falrhaven  Land  Company,  and  the 
real  estate  and  Improvemoits  thereon*  hexe- 
inaft«  described,  and  to  all  persons  who 
have  a  rec<ffded  legal  or  equitable  interest 
Qierein  or  Incumbrance  tha%on;"  and  In  the 
body  of  the  pleading  there  was  no  allegation 
whatever  as  to  the  ownership,  but  nverdy  a 
statement  that  ttie  list  appended  was  a  list 
of  registered  unpaid  taxes  assessed  to  the  ap- 
pellant To  this  complaint  a  demurrer  was 
interposed  for  want  of  facts,  by  reason  of 
the  absence  of  an  allegation  of  ownei'shlp. 
Appellant  complains  of  the  overruling  of  this 
demurrer.  But  we  are  not  with  appellant 
on  this  proposition,  as  we  think  the  face  of 
the  complaint  Is  «ufflcient,  nothing  appearing 
thereon  to  show  that  any  other  pa*son  was 
Interested  In  the  ^perty.  as  owner  or  other- 
wise. But  by  the  answer  It  did  appear  (and 
ttie  proofs  in  the  case  sustained  the  state- 
ment) that,  long  before  the  commencement 
of  this  proceeding,  appellant  had  sold  and 
conveyed  all  of  the  property  Included  In  the 
fourth  class  of  lands  to  divers  persons.  This 
fact  of  conveyance  might,  perbaps,  have  been 
fatal  to  the  proceedings  as  to  this  class  of 
lands,  inasmuch  as  the  statute  is  explicit  that 
all  persons  who  have  recorded  interests,  es- 
tates. OT  Incumlxances  shall  be  named  as 


parties  defendant;  and.  If  def«n 
must,  under  section  105,  have  tbe 
pear  and  show  cause  why  tbe 
should  not  be  sold.  But  it  was 
that  any  of  the  deeds  proved  to 
^ecuted  and  delivered  were  of 
we  are  of  opinion  that  the  rcsp 
entitled  to  a  decree,  since  the 
the  owner  at  the  time  of  the 
Of  how  much  value  sndi  a  deci 
if  in  fact  tiiese  deeds  wwe  ot  reec 
f or  ns  to  now  deta'mlne.  If  It  i 
out  of  no  value  because  parties 
under  the  statute,  to  a  final  eatali 
the  lien  and  a  sale  were  omitted 
lant  will  not  be  harmed,  since  i 
Judgment  can  be  taken  against  it 
no  Imptnrtance  Is  to  be  attached 
that  sectltm  110  r^ulates  Uie  i 
grantor,  and  grantee  as  to  payme 
The  personal  obligation  of  a  gra 
the  taxes  on  lands  anid  beftwe  No 
where  there  is  a  covoiant  a£ai 
Iwances,  Is  by  that  sectiim  tauten 
the  suit  few  taxes  msy  be  iwoseci 
the  ^anbnr  atone,  unless  Che  srai 
his  deed. 

8.  In  entering  the  decree  belov 
Willi  the  i^veUant  that  snfflden 
net  taken  to  limit  It  to  a  sale  of 
fW  Its  own  tax.  Interest,  and  p« 
Its  Just  share  of  tiie  costs  of  Oils 
Whaw  a  great  number  of  differe; 
are  sought  to  be  foreclosed  In  tlu 
because  the  isoperty  belongs  U 
owner,  eadi  demand  vpoa  eadi  m 
eel  constitutes  a  separate  dema 
way  through  the  caae,  and  la 
only  against  the  land.  No  Jndgn 
therefore,  have  been  rendered  li 
against  ai^teUant  for  the  oggr^al 
taxes  due,  and  a  gross  atbfen^'s 
but  the  decree  riiould  be  slmi^ 
paro^  -should  be  sold  for  a  sum  i 
including  lnt««st,  penalties,  costs 
ney's  fee.  with  accruing  costs  ti 
In  the  manner  provided  for  by  1 
A  st^hedule  atta<ihed  to  the  fair. 
perhaps  accomplished  substantial] 
the  body  of  the  decree  rendered  j 
grosa  As  to  the  attorneys*  feei 
upon  examination  of  this  statute, 
where  (with  the  exception  of  soi 
for  specific  swlces.  Uke  the  25  oe 
Istratlon)  penalties,  etc.,  are  du 
a  percentage,  and  we  seo'  no  bet 
apportioning  the  fee  In  this  case  i 
sesslng  a  percentage  upon  tin 
against  each  parcel.  It  most  be  i 
somehow,  since  it  Is  not  a  poso 
against  appellant,  and  no  one  pa 
made  to  sustain -the  whole  allon 
amount  allowed  In  the  new  deci 
flOO.  to  be  apportioned  as  aboT 
unable  to  deto-mine  from  tbe  reoo 
great  difficulty  and  loss  of  time,  w 
of  the  lands  Induded  In  tbe  fourt 
longing  to  third  parties,  were  all 
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In  Ibe  Qklrd  dan,  iqmn  which  the  assessment 
was  exceaATet  and  tbe  taxw  wwe  paid.  If 
there  be  mj  such,  they  will  be  excluded  from 
the  new  decree  ct  sale.  Oatise  remanded  for 
A  new  decree  In'aeccMrdance  with  this  o^- 
lon,  as  of  the  date  of  the  decree  appealed 
from;  appelant  to  reeorsr  coati  of  Oe  ap- 
peal. 

HOTT,  SCX>TT,  and  ANDBRS,  3J.,  con- 
cur. 


BBATTUE  A  M.  RX.  00.  T.  JOHNSON  «t  al. 
(SnproDe  Court  of  Washington.  Jalr  SI, 

&ITBAI.  —  SorrtCIBKOT  09  HonOB  —  MoTIOV  TO 
DlSCHABOB  APPSAL  BoND— AHKNOB  OF  BtLL  OF 

BzcBrnuis  noM  Hboohd— Bbbokbodb  Enist 

0»  Jni>011B!rr— RSHBTlT. 

1.  Where  a  petition  to  Tacate  a  Judgment 
against  plaintiff  was  answered  by  only  a  part 
of  the  defendants,  Bcrvice  of  notice  of  a^>eal 
from  an  order  denying  Buch  petition  on  only 
those  defendants  who  snawered  the  pe^tlon  is 
•nfficlent  serrlce,  within  Code  Proc  |  1406, 
providing  that  such  notice  shall  be  serred  on 
all  parties  Interested  In  the  proceeding. 

2.  Where  no  motion  Is  filed  to  discharge  an 
^ipeal  bond  for  alleged  defects,  in  accordance 
with  Code  Proc  |  1421,  providing  for  such  mo- 
tion OD  10  days*  written  notice  to  appellant,  the 
appeal  will  net  be  disnlaied  on  the  ground  that 
toe  bond  is  defective. 

3.  Where,  on  appeal  from  an  order  deny- 
ing a  petition  to  vacate  a  judgment,  the  only 
qnestlon  presented  Is  the  regularity  of  the  jndg- 
Bent,  neither  a  bill  of  ezc^idons  nor  statement 
of  facts  is  nsoeasat?;  the  facts  legitimately 
In  the  record  being  sufficient  to  enable  a  de- 
termination of  such  question. 

4^  Where  a  Jadgment  la  erroneoas  <»i  Its 
face  1^  reason  of  not  ooaf(»tning  to  the  Terdlct, 
DO  othM*  objection  bring  made,  it  sbonld  ba  oor- 
rected  on  motion  or  petition. 

Appeal  from  superior  oourt,  King  ooonty; 
Richard  Odxtm,  Judge. 

FroceedlniT  by  the  Seattle  A  Montana  Rafl- 
way  Oomponcr  agalnat  Thomas  Johnson  and 
ethera  to  condemn  land  at  defendants. 
From  an  order  denytaiff  a  mottMi  to  vacats  a 
Jadgment  for  defendanta  on  tiio  rerdlct  of  a 
tarj  Impaneled  to  aaseaa  damogea,  ^atntm 
appsala.  Bararaed. 

Burke^  Shcpard  A  Woods,  for  appellant 
White  ft  Htmday,  for  respondents. 

ANDERS,  J.  The  appellant  Instituted  i^o- 
ceedings  in  the  supolor  court  of  King  county 
to  OHid^mtt  a  right  of  way  for  railroad  pur- 
poses oTer  certain  lands  owned  by  Thomas 
Johnson  and  Ann  Johnson,  bis  wife,  in  which 
proceeding  some  thirty  other  parties  were 
made  defendants  by  reason  of  their  having 
some  Ueo  upon,  or  interest  In,  sold  premises. 
A  jar;  was  Impaneled  to  assess  the  damages, 
and  a  verdict  was  returned  against  the  rail- 
road oHnpany,  and  in  favor  uf  the  def^td- 
anta  collectiTdy,  for  the  sum  of  $3,000.  A 
notloa  for  a  pew  trial  was  Qlcd  by  the  p^ 


tttioner  and  oremded,  and  soma  tee  tiMf^B 
aftw  Judgment  for  said  asm  #84)00  -waa 
mtered  In  fixvor  of  nionwa  Johnara  and 
Ann  JohnB(Ht,  kIa  wife,  ooty.  No  appeal  was 
tak€D  from  the  Judgment,  and  the  amount  of 
damagea  awarded  by  the  JmTt  together  with 
the  costs  of  the  proceeding,  was  paid  taito 
court  by  the  petitioner.  Sntwequently,  berw- 
evec,  the  railroad  company  filed  a  petition  to 
vacate  and  aet  aside  the  Jtidgment  and 
decree  of  a{4>roivlattoa,  and  to  substitute 
therefor  a  judgment  in  conformity  with  the 
verdict  «f  the  Jury  asd  the  statute  respecting 
decrees  of  appropdatlon  of  land  In  condon- 
natiwproceedlngt.  The  respondents  lliomaa 
and  Ann  Johnson  filed  an  answer  to  the  pe- 
tition, and  a  hearing  was  had  upon  the  peii- 
iioa.  and  answer,  resulting  in  a  draUal  by  the 
court  ot  the  relief  sought  the  petitioner. 
From  that  order  of  the  oonrt  tbB  patttloiMr 
appealed  to  this  court 

No  bill  of  exoeptlona  or  statement  of  faists 
appears  In  ttie  record,  and  for  that  reason 
the  resp<»Ldeats  miomas  Johnson  and  Ann 
Johnson  move  to  strike  from  the  transcript 
all  thereof  except  the  petition  of  appellant  to 
condemn  the  premises  described  in  the  pe- 
tition, and  the  decree  entered  thereon,  and 
also  to  dismiss  the  appeal,  for  the  same  and 
other  reasons  which,  in  our  opinion,  are  not 
well  founded.  This  court  has  heretofore 
held  that  an  order  denying  a  petition  or  mo- 
tion  to  vacate  a  Judgment  is  a  final  co-der 
in  such  proceeding,  and  therefore  appealalile, 
(Bailroad  Co.  v.  Black,  8  Woah.  St  S27,  28 
Pac  R^.  538;)  and  the  appeal  will  not  be 
dismissed  on  the  ground  that  the  wder  ap- 
pealed from  was  not  final.  The  objection 
that  the  notice  of  appeal  was  not  served  on 
all  of  the  respwdents  may  be  sofflolenOy 
answered  the  (jbaervatton  that  the  notice 
seems  to  have  been  served  on  all  of  the 
respMidrats  who  aK>eared  In  the  proceeding, 
and  that  was  all  that  the  atatate  required. 
Code  Proc.  f  1406.' 

The  appeal  cannot  be  dismtsaed  on  the 
ground  that  the  bcmd  Is  defectlva  If  the 
appeal  bond  was  deemed  Insufficient,  a  mo- 
tiaa.  should  have  l>een  filed  In  this  court  to 
discharge  It,  In  accordonoe  with  aeotlmi  14^ 
of  the  Code  of  Procedure.* 

While  It  may  be  true  that  matters  are  In- 
cluded In  the  tinnscrlpt  which  cannot  be  con- 
sidered here,  for  the  reason  that  they  are  not 
embodied  in  a  bill  of  exceptions  or  statement 
of  facts,  yet  the  facts  legitimately  In  the 
reo<H-d  are  sufficient  to  enable  us  to  deter- 
mine the  only  question  presented  for  our 
determination,  namedy,  the  regularity  of  the 


*  Code  Proc.  |  1406,  provides  that,  when  no- 
tice of  appeal  from  on  order  is  not  given  at  the 
time  the  order  is  made,  it  shall  be  served  on 
all  parties  interested  in  the  proceeding. 

'Code  Proc.  |  1421,  provides  that,  if  respond- 
ent believes  the  appeal  bond  defective,  he  may 
move  the  supreme  court,  on  10  days'  writtm 
notice  to  aj^^ant,  to  dischaige  It, 
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JndgmeBt  and  decree,  and  therefore  neither 
a  bin  of  eoEceptlona  nor  statement  of  facts  was 
neoessary.  The  transcript  contains  the  petl* 
tlon  In  tlie  condemnation  proceedings,  the 
Terdlct  and  Jndgmeoit  therein,  the  [tetltlon  to 
Tocate  or  modify  the  jadgment,  the  answer 
thereto,  the  order  denying  Qie  petition,  and 
the  notice  of  appeal,  and  appeal  bond*  all 
of  which,  we  think,  most  be  taken  to  be 
Itroperly  In  the  record.  It  follows,  therefOTe, 
that  the  motion  to  dismiss  the  aiH>eal  must 
be  denied. 

That  the  judgment  and  decree  of  ap{wo- 
prlatlMi  complained  of  Is  Irregular  and  er- 
roneons  Is  patent  up<xi  its  face.  It  should 
certainly  have  conformed  to  and  followed 
the  Terdtct  of  the  Jury,  as  well  as  the  statute, 
in  relatl<Hi  to  the  interest  acquired  hy  the  pe- 
titioner in  the  premises  approt^latied  In  such 
proceeding;  and  we  see  no  reason  why  the 
petition  of  the  appellant  was  denied,  unless 
ibe  learned  Judge  of  the  trial  court  conceived 
that  he  had  not  the  power,  under  the  dr- 
qmnstanoes,  to  grant  it  No  Injury  could 
hare  been  done  to  the  respondents.  In  tbia 
instance,  by  correcting  the  Judgment  record, 
and  we  think  the  court  had  the  power,  and 
it  was  therefore  its  duty,  to  do  so.  While 
we  entirely  agree  with  the  suggestion  of  the 
respondents  that  OTdlnarlly  tbe  allowance  of 
amendments  should  not  be  qsed  by  the  courts 
as  a  means  of  reviewing  their  decrees  on  tiie 
merits,  or  correcting  their  own  Judldal  mis- 
takes, or  substituting  decrees  which  were  not 
rendered  or  Intended  to  be  rendered,  we  are 
nevertheless  of  the  opinion  that  where,  In 
ccisos  like  this,  a  Judgment  is  Irregular  and 
erroneous  on  its  face,  and  no  other  objection 
is  made.  It  should  be  corrected  on  motl<m  or 
petition,  in  acctM-dance  with  the  statute, 
thereby  avoiding  the  trouble  and  delay  Inci- 
dent to  an  appeal.  From  what  Is  disclosed 
by  the  record  In  this  case  it  is  more  than 
probable  that  the  appellant  might  have 
avoided  the  necessity  of  this  proceeding  If  it 
had  aQted  more  promptly,  and,  If  we  could 
find  any  authori^  in  the  statute  for  so  doing, 
we  would  pladly  award  costs  to  the  respond- 
ents. The  court  ddayed  the  entry  of  Judg- 
ment for  several  days,  in  order  to  enable  the 
appellant  itself  to  prepare  the  proper  entry, 
but  it  "sinned  away  Its  day  of  grace,"  and  tbe 
present  Judgment  was  th^eupon  entered;  but 
as  the  statute  a4>pllcuble  to  this  proceeding 
does  not  seem  to  fix  the  time  within  which 
applications  to  modify  or  vacate  Judgments 
shall  be  made,  we  are  not  now  prepared  to 
■ay  that  the  appelant  did  not  have  a  tight  to 
file  its  petition  when  it  did. 

The  order  doiying  the  petition  is  reversed. 
Bad  the  ]Hi>ceedlng  remanded  to  the  court 
tielow,  irtth  dlractinw  to  so  modify  the  Judg- 
ment and  decree  complained  of  as  to  make 
It  Qcnform  to  the  verdict  of  the  Jury  and  the 
fltatata  psrtalnlnf  thereto. 

HOYT  and  BULBa  JJ.,  eoncnr. 


HALLAOK  T.  liOm 

(Supreme  Oonrt  of  Colorado.  Oct 
AcTEOBrrr  of  Attobxkt  to  Cohpv 

JumOATA— NOKSUIT-^UTUXn— B 

1.  An  attorney,  by  vlrtne  of 
may  do  everythiog  fairly  pertainini 
ecutloQ  of  his  client's  canse;  bat  i 
to  Borrender  or  oomuYtmiBe  anj 
tight  of  his  client  is  Mymid  the 
employnieot,  and  Is  not  binding, 
press  aathorlty. 

2.  A  Jadgment  of  noDsnit,  < 
missal,  is  no  bar  to  anothw  ac 
same  cause;  bot  a  Judgment  npo 
Is  final,  and  eoncluslTe  upon  the  pt 
Baspended  or  set  ai^e  by  some  pr 
Ing. 

8.  It  Is  Improper  to  enter  a  r 
Jadgment  In  the  natare  of  a  retra: 
infT  the  effect  of  a  jadgment  upoi 
without  the  pMwmal  eousrat  of  tfa 
the  action. 

4.  Where  a  judgment  is  plead 
an  action,  a  rqtqr  setting  forth  ft 
that  the  Judgment  was  frandnlratl; 
a  Buffident  replication  to  the  plei 
practice  of  this  state. 

5.  Chapter  10  of  the  Code  doei 
the  power  of  attorn^s.   It  does  l 
an  attorney  to  dismln  his  dient'a 
out  his  knowledge  or  conBait*  so  i 
bar  a  recov^  for  the  same  caaao. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Am 
ty. 

Action  by  Hans  P.  Loft,  ad  ml 
bonis  n<m  of  the  estate  oC  Alex 
sen,  deceased,  against  Erastus  F. 
recover  money  alleged  to  have  1 
fully  withheld  from  decedent  b; 
fraud  and  mistake  in  settlemeoit  < 
PlalntlfF  had  Judgment,  and  de 
peals.  Affirmed. 

The  other  facts  fully  appear 
lowing  statement  by  BLUOTT.  J 

Hans  P.  Loft,  as  administrate- 
der  Hansen,  was  plalntiflr  betow, 
tua  F.  Hallock  vraa  defendant. 
Ings  upon  which  the  cause  wa 
far  as  the  same  are  neceasaiy  ti 
standing  of  the  (^Inlott,  are,  in  an 
follows: 

Complaint:  Plaintiff  pleads  H 
died  November  29,  1888;  that  or 
8,  1888,  Loft  was  duly  appointed 
Bed  as  admlnlstrq.tw  de  bonis  n 
sen's  estate,  and  has  ever  aincf 
to  act  In  such  capacity,  miat  * 
16,  1888,  Hansen  and  defendan 
had  an  accounting  of  certain  ext 
Ings  and  kmg  aooounts  theretofo 
betweoi  them,  whereby,  as  wai 
posed  by  said  Oansen.  all  said  d< 
accounts  were  flnal^ '  settled,  t 
ant  therein  giving  to  the  said  Hi 
cetpt  In  fun  ot  all  d«naiida  he  1 
him;  but  plaintiff  aUegw  that,  I 
account  radoed  by  tiw  dcaCmdai] 
there  to  the  said  Hanaen,  seven 
occurred  acalnst  tba  nSd  Bmoatu 
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be  said  Hmifn  luffrnd  damage  In  the  sum 
1 12,182.01  That  the  nld  defendant,  In  Us 

cconnt  to  Uie  aald  Hansen,  on  July  10, 1887, 
harged  him  as  follows:  "Pay  roU  for  June, 
S,04C85;  Fd.  Dreyfuss,  $75.00;  A.  Brown, 
lay  roll,  ^1.19,"— and  tbat  in  the  defend- 
jit'fl  accoant,  rendered  to  the  said  Hansen 
>n  September  19,  1887,  he  charged  said 
Innsen  with  the  same  Items,  and  that  on 
'annary  10.  1887,  Hansen  obtMcod  $10.00 
rom  defendant  to  pay  ezptinses  of  a  witness 
"or  the  defendant  in  a  certain  suit  then 
>ending  In  the  United  States  court  at  Den- 
■er,  and  which  Ihe  said  Hansen  then  snd 
here  paid  out  tot  the  use  of  defendant,  and 
hat  defendant  afterwards  charged  saldsnm 
Lgalnst  him  In  the  accounts  between  them 
pherelQ  said  accounting  was  had.  That  Han- 
en  did  not,  at  the  date  of  said  acconnt- 
ns,  know  ot  said  mistakes,  etc.,  and  that 
in  June  1,  1888,  said  Hansen  demanded  the 
layment  of  said  sum  of  money,  bnt  defend- 
int  refused  and  stlU  refuses  to  pay  the  same, 
ir  any  i»art  thereof.  "Wherefm,  plalntlfl 
lemanda  Judgmmt,"  etc 

Answer:  "lliat  on  and  prtw  to  the  18th 
lay  of  September,  A.  D.  1889,  there  was 
lending  in  this  court  a  certain  cause  wherein 
he  plaintiff  herein  was  plaintiff,  and  the 
lefcndant  herein  was  defendant,  which  cause 
8  numbered  9,929  of  the  records  of  this 
rourt,  and  whweln  this  plaintiff  set  up  the 
dentlcal  cause  of  action  that  Is  set  up  in 
his  cause,  and  In  almost  the  Identical  words 
if  the  complaint  filed  herein,  as  by  the 
ecords  of  said  suit  now  remaining  In  the 
lald  district  court  more  fully  appears.  And 
bis  defendant  says  that  the  parties  in  this 
ind  the  said  former  suit  are  the  same,  and 
ire  not  other  or  different  perscma,  and  that 
he  said  former  suit  was,  until  the  said 
.8th  day  of  September,  A.  D.  1889,  pendhig 
n  this  court,  and  that  on  the  date  last  afM^ 
lald  the  same  was  fully  settled  by  and  be- 
:ween  the  plaintiff  herein  and  the  defend- 
tnt  herein,  and  dismissed  at  plaintiff's  costs, 
ind  said  dismissal  ^tered  of  record,  as  per 
itlpulation  of  the  parties  then  and  there 
nade  and  entered  into,  and  that  there  was 

10  reservation  In  said  stipulation  of  dismiss- 

11  on  b^alf  of  the  plaintiff  In  any  mann^; 
ind  this  defendant  says  tbat  all  the  mat- 
ers and  things  fnyolved  in  the  said  lor- 
ner  action  and  in  this  action  hare  been 
^lUy  settled  by  and  between  the  parties 
lerein,  and  Judgment  rendered  thereon.  In 
laid  cause  9,929.  *  •  •  Wherefore,  def end- 
int  demands  judgment,"  etc. 

Replication:  The  replication,  among  other 
:hlngs,  contained  the  ftdlowlng,  in  substance: 
Plaintiff  admits  the  pendency  of  cause  No. 
),929,  and  that  the  parties  and  cause  of  ac- 
ion  thwein  were  the  same  as  In  this  action, 
tmi  denies  that  on  Septemb^  18,  1889,  or  at 
iny  other  time,  the  said  action  numbered  9,- 
)29,  referred  to  In  said  answer,  was  fully 
or  at  all  settled  \ij  or  betwccu  tr>e  plaintiff 
iBd  defendant  hsc^Bt  or  that  the  same  was, 


C  B.  LOFT.  m 

by  the  plaintiff,  or  1^  any  one  anttiorlxod  by 
him,  on  said  day  or  at  any  other  time,  set- 
Ued  In  full  or  at  all,  or  dismissed  at  TfiaSn- 
tiirs  costs,  or  that  said  pretended  dlemtoeal 
was  ent»ed  of  record  as  per  the  stlpnlatlmi 
of  the  plaintiff,  or  of  any  one  authorized  or 
I  empowered  by  him,  or  with  any  anQKnrlty 
:  so  to  do.  'niat  said  pretended  settlement 
j  and  stipulatlott  were  made,  If  at  all,  without 
the  knowledge  or  consent  ot  the  plaintiff, 
snd  without  any  anthorl^  fmn  him,  or  from 
the  probate  court  of  Arapahoe  county,  or 
from  any  other  source,  and  were  and  are 
wholly  nnanthoiized.  Illegal,  and  toM,  as  to 
this  plaintiff.  •  *  «  That  said  pretended 
settlement  and  stipulation  purport  to  have  been 
and  were  made  and  entered  Into,  If  at  all,  by 
Samuel  B.  Browne,  or  the  law  firm  of  Browne 
ft  Putnam,  of  which  the  said  Browne  Is  a 
member,  which  said  firm  were  at  the  time  the 
attorneys  of  record  of  the  plaintiff  In  said 
action  numb^ed  9,929  In  said  court;  but 
that  the  said  Browne  was  not  at  the  time, 
nor  was  the  said  firm  ot  Browne  ft  Putnam 
on  Septembtf  18,  1889,  nor  at  any  otho-  time, 
authorized.  Instructed,  or  empowered  1^  the 
plaintiff,  or  by  the  probate  court  of  Arapa- 
hoe county,  nor  had  they,  or  either  of  them, 
any  authority  or  rtrrbt,  to  make  the  said  pre- 
tended or  any  settlement  of  said  action,  or 
to  eater  into  the  said  pretended  or  any  stipu-. 
latlon  with  said  defendant,  or  In  pursuance 
thereof,  or  otherwise,  to  enter  or  cause  to  be 
entered  therein  an  wder  ot  dismissal  In  said 
action,  bnt  that  the  action  of  said  Browne  & 
Putnam,  and  of  each  and  every  of  them,  was 
without  the  knowledge  or  consent  of  the 
plaintiff,  and  unauthfvized  by  him,  or  the 
said  probate  court  of  Arapahoe  county,  and 
b^ond  the  scope  of  their,  and  eadi  of  their, 
authority,  as  the  attorneys  of  the  plaintiff, 
and  that  the  plaintiff  was  not,  at  the  time  of 
the  alleged  settlement,  informed  by  the  said 
Browne  ft  Putnam,  or  either  ot  them,  of  the 
same,  nor  has  be  ever  bem  Informed  1^ 
them,  or  either  of  them,  ot  the  terms  there- 
of .  •  •  • 

The  trial:  At  the  opening  of  the  trial,  de- 
fendant, by  his  counsel,  formally  announced 
tliat  he  had  determined  to  rely  entirely  upon 
his  plea  of  former  Judgment  as  a  bar  to  the 
action,  and  that  he  admitted  the  error  of  $2,- 
182.01.  as  stated  In  the  complaint  Thus, 
plalntifTs  original  cause  of  action  was  fully 
admitted,  and  the  burden  of  proof  was  upon 
defendant  to  sustain  his  plea  of  former  Judg- 
meat,  or  res  judicata.  The  complaint,  an- 
swer, stipulation,  and  judgment  in  the  for- 
mer case  (No.  9,929)  were  offered  In  evidence 
In  behalf  of  defendant  In  suppcKt  of  his  plea 
of  res  Judicata.  The  complaint  corresponds 
to  defendant's  plea.  The  answer  was  a  gen- 
eral denlaL  The  stipnlaUon,  after  the  title 
of  the  action,  was  as  follows:  "The  above 
entitled  action  la  settled,  and  hereby  Is  dis- 
missed at  the  unpaid  costs  of  the  plaintiff, 
and  said  dismissal  may  be  entered  of  record. 
Browne  *  Pntnun,  F1alatifl*s  Attorneys. 
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Rogers,  Cnthbert  &  SHUb,  Attomeya  for  D*- 
fendanL  Sept.  18,  18S9."  The  stipulation 
bore  the  usual  IndMBMnents  and  file  mark 
by  tbe  caerk,  dated  September  18,  1889.  The 
record  of  the  Jodgment,  following  the  title 
of  the  cause,  was  as  follows:  "At  this  day, 
pursuant  to  a  stipulation  filed  h^ein,  it  is 
ordered  by  the  court  that  this  cause  be,  and 
the  same  hereby  Is,  dismissed,  at  the  costs 
of  the  said  plalntifiT,  to  be  taxed."  In  behalf 
of  plalntitr,  this  evidraoe  was  objected  to  on 
the  ground  that  the  authority  of  the  attor- 
neys, Browne  &  Putnam,  to  mnke  the  settle- 
ment, had  not  been  shown,  aud  that  the  evi- 
dence offered  was  not  proper  until  such  au- 
thwity  should  be  shown,  but  the  court  over- 
ruled the  objection.  The  stipulation,  plead- 
ings, and  Judgment  were  then  received  In  evi- 
dence without  proof  of  the  authority  of  the 
attorneys  of  plaintiff,  Loft,  to  make  the  stip- 
ulation in  his  Ijehalf .  This  ruling  was  duly  ex- 
cepted to,  and  is  made  the  gi'ouod  of  a  cross 
assignment  of  errors.  Upon  the  evidence  thus 
produced,  defendant  rested  bis  entire  de- 
fense. Plaintiff,  Hans  Peter  Loft,  was  then 
sworn  as  s  witness  in  his  own  behalf.  He 
testified  that  he  was  administrator  of  Alex- 
ando"  Hansen  on  September  18,  1839.  Was 
plaintiff  in  the  former  suit  (No.  9,929)  against 
defendant  Hallack.  That  the  former  suit 
was  for  the  same  cause  of  action  as  this  suit 
That  Browne  &  Putnam  were  his  attorneys 
In  that  suit,  but  that  he  never  authorized  said 
attorneys,  w  either  oi  them,  or  anybody  else, 
to  setUe  the  farmer  suit,  and  that  in  fact  he 
was  never  Informed  that  there  had  been  any 
settiement  Ttiat  be  had  asked  Mr.  Browne, 
several  times,  what  became  of  the  Hallack 
case.—asked  him  several  times  It  anything 
came  out  of  that  caBe,~and  that  Mr.  Browne 
said:  "No,  the  thing  has  been  dropped.  There 
is  nothing  In  it"  That  neither  Mr.  Browne 
oor  Putnam,  nor  either  of  them,  ever  notified 
him  or  told  him  previous  to  September  18, 
1889,  or  at  any  other  time,  that  the  settie- 
ment of  that  cause  was  made,  or  would  be 
made,  by  them.  Counsel  for  defendant  ob- 
jected to  this  testimony  for  the  reason  that 
Is  was  Immaterial,  Irrelevant,  Improper,  and 
WHS  an  attempt  to  make  a  collateral  attain 
upon  the  force  and  effect  of  the  Judgment 
oi  the  court,  as  read  In  evidence,  but  the 
court  overruled  the  objection;  and  to  this 
ruling  defendant,  by  Ids  counsel,  excepted. 
This  ruling  la  assigned  for  error  by  appellant. 
The  court  rendered  a  finding  and  Judgment 
in  favor  of  plaintiff.  Defendant  brings  this 
appeaJ. 

Rogers,  Cfnthbert  &  Ellis,  for  appellant 
Lipscomb  &  Hodges,  for  appellea 

ELLIOTT,  J.,  (after  stating  the  facts.)  L 
An  attorney  retained  to  prosecute  a  cause 
haa  no  Implied  authority  tocompi-omise  it  His 
duty  is  to  maintain,  not  to  sacrifice,  his 
client's  cause.  By  virtue  of  his  retainer, 
he  may  do  evetytbing  fairly  pertaining  to 


the  prosecution;  but  an  agreemi 
render  or  compromise  any  nibett 
of  his  client  is  beyond  the  scopa 
ployment,  and  is  not  binding,  i 
^ess  authority.  Mechem,  A^.  |  f 
Attys.  at  Law,  9  219;  2  Freem.  J 
Ed.)  8  463;  DIckerson  v.  Hodge 
Eq.  4S,  10  AtL  Bep.  Ill;  Isaa 
smith,  103  Pa.  St  77;  Davidson 
23  Mo.  387;  Vail  v.  Conant,  Ifi  Vt 
hams  V.  Gay,  73  IlL  41S. 

2.  At  common  law,  Judgments 
tions  are  known  by  various  namei 
their  nature  and  effect,  such  as  * 
ouster,"  "quod  recuperet,"  **nil  ca] 
suit,"  "retraxit,"  and  the  like, 
in  .this  state.  Judgments  are  distil 
Interlocutory  and  final;  and  final 
are  again  distinguished  as  Judgme 
suit  or  dismissal,  aud  Judgment) 
merits.  Code,  c  10.  A  Judgmoit 
or  moe  dismissal.  Is  no  bar  to  anc 
for  the  same  cause;  but  a  Jndgme 
merits  Is  final,  and  conclusive  up' 
ties,  unless  suspended  or  set  asi< 
proper  proceeding. 

S.  "A  retraxit,"  says  Blackatoi 
from  a  nonsuit  In  that  the  one  1 
and  the  other  positive.  Hie  n< 
mere  default  and  neglect  of  tta 
and  therefore  he  is  allowed  to 
suit  again,  upon  payment  of  coc 
retraxit  Is  an  open  and  voluntas 
tion  of  his  suit  In  court,  and  by 
ever  loses  his  action."  8  BI.  Ooi 
It  Is  Improper  to  enter  a  retraxit, 
ment  in  the  nature  of  a  retraxit.  ; 
the  efFect  of  a  Judgment  upon  ' 
without  the  personal  consent  Cft 
tiff  in  the  action.  Such  is  the  i 
English  common  law;  and,  In  t! 
of  statute,  such  Is  the  mle  In  th 
7  Bac.  Abr.  tit  "Nonsuit"  p.  2 
&  Eng.  E^c.  Law,  tit  "Attomey 
7;  1  Freem.  Judgm.  (4th  Ed.)  9 
V.  Sumner,  1  Bfck,  371;  Lamber 
ford,  2  Blackf.  137;  Tbomason 
31  Ala.  108;  I^owry  v.  McMillan, 
163;  Barrett  v.  Railroad  Co.,  45 
On  the  trial,  defendant  admitted 
original  cause  of  action  to  be  < 
stated  In  bis  complaint,  and  rest 
fense  entirely  upon  his  plea  of  fo 
meut,  or  res  Judicata.  Thus  the 
proof  was  upon  defendant  to  su 
plea,  or  plaintiff  was  entltied  to  r 
is  contended  by  counsel  for  app< 
the  Judgment  in  the  former  actit 
effect,  a  Judgment  of  retraxit,  t 
ment  upon  the  merits  between 
Hallack,  and  therefore  a  comply 
the  present  action. 

It  Is  essential  to  a  retraxit  that 
tiff,  In  perstm,  consent  to  the  dl 
his  action.  The  record  of  the  Ju 
this  case  does  not  siiow  Uie  consei: 
party,  in  person,  nor  doe«  U  ahc 
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pearoDce  of  either  party,  In  person,  &t  the 
time  the  Jadgmeut  of  dismissal  woa  ren- 
dered, nor  does  It  show  that  the  court  &d- 
Jadged  that  axiy  settlement  or  dismissal  of 
the  cause  had  been  agreed  npon  between 
the  parties.  It  ts  true  the  record  refers  to 
"a  stipulation  filed  herein."  But  whose  stip- 
ulation? The  record  Is  silent  What  were 
the  terms  of  the  stipulation?  The  record 
ts  again  silent,  except  as  It  may  be  Inferred 
that  the  terms  were  that  the  cause  was  Mt- 
tled,  and  was  to  be  dismissed  at  the  costs 
of  plaintiff.  From  the  flies  of  the  cause, 
a  stipulation  was  produced,  reciting  that  the 
action  "Is  settled,  and  hereby  is  dismissed 
at  the  tmpald  costs  of  the  plalntifT,  and  said 
dismissal  may  be  entered  of  record."  Bat 
it  Is  well  settled  that  such  a  document  among 
the  flies  Is  no  part  of  the  record  of  a  cause, 
and  can  only  be  made  such  by  bill  of  excep- 
tions, or  other  appropriate  action  by  the 
court  Incorporating  the  same  Into  the  rec- 
ord. See  Fryer  t.  Breeze.  16  Colo.  325,  28 
Pac.  Rep.  gl7,  and  cases  there  cited.  More- 
oTer,  the  stipulation  upon  which  It  Is  as- 
sumed the  court  rendered  Judgment  did  not 
purport  to  be  the  Btipulatltm  of  the  par- 
ties, but  of  the  attorneys,  and  there  was 
nothing  In  the  record  or  in  the  stipulation  to 
Indicate  that  plaintiff  ever  authorized  his 
attorneys  to  enter  Into  any  stipulation  wba!t- 
erer  for  the  settlement  or  dismissal  of  his 
cause. 

The  defendant  Introduced  no  evidence,  ex- 
cept the  record  and  the  stipulation,  to  sup- 
port his  plea  of  res  Judicata.  These  did 
not  correspond  to  the  arerments  of  the  plea. 
They  did  not  show  that  the  former  action 
was  fully  settled,  or  settled  at  all,  by  and 
between  the  plaintiff  herdn  and  the  defend- 
ant herein,  nor  did  they  show  that  the  for- 
mer action  was  dismissed  as  per  stipulation 
of  the  parties  then  and  there  made  and 
entered  into,  as  was  alleged  In  the  plea.  The 
very  gist  of  tiie  defense  relied  on  was,  there- 
fore, not  supported  by  the  evidence,  and  so 
Judgment  was  properly  given  In  favor  of 
•plaintiff.  • 

4.  But  even  If  the  former  Judgment  might, 
apon  its  face,  be  considered  a  Judgiucut 
upon  the  merits,  nevertheless  the  flndlug  of 
the  trial  court  was  rii,'ht  upon  another  ground. 
The  replication  was  not  challenged  by  de- 
murrer or  odierwise.  It  appears  to  have 
been  regarded  by  the  trial  court  as  suf- 
ficient. In  law  and  equity,  as  a  reply  to  the 
plea  of  res  Judicata.  It  was  undoubtedly 
sufficient,  in  substance,  tor  that  purpose. 
By  its  averments  of  fact  in  detail,  as  good 
equity  pleading  requires,  the  Judgment  re- 
lied on  as  a  defense  to  this  action  was  di- 
rectly and 'explicitly  Impeached  aa  frnndn- 
lent  Under  our  practice,  legal  and  eflulta- 
ble  relief  may  be  had  in  tlie  same  action. 
Oode,  ffi  59,  70.  If  the  matter  contained  In 
tbe  replication  had  been  set  forth  In  the 
complaint,  It  would,  without  question.  haTe 
been  a  proper  mode  of  sedtlng  equitable  i«- 


Ilef  In  connecdfHi  with  the  claim  sued  on. 
That  the  tacts  Impeaching  the  former  Judg- 
ment were  first  set  fwth  In  the  replication 
was  a  matter  of  form,  rather  than  sub- 
stance. Defendant  was  fully  advised  of  the 
matters  relied  on  to  overcome  bis  plea.  He 
was  also  entitled  to  controvert  snch  mat- 
ters by  evidence  at  the  trial,  and  so  was  not 
deprived  of  any  substantial  right  Code,  { 
71.  Having  gone  to  trial  upon  an  issue  thus 
formed,  the  objection  to  the  evidence  pro- 
duced In  support  of  the  replication  on  tbe 
ground  that  It  was  a  collateral  attack  upon 
the  judgment  which  he  had  pleaded  as  a 
defense  was  not  well  taiien,  nor  Is  It  to  be 
assumed  from  anything  In  this  opinion  that 
such  objection  would  have  availed  anything 
before  the  trlaL  The  right  to  attack  a  judg- 
ment for  Jurisdictional  Infirmity  or  tor  frand 
Is  not  conflned  to  the  comidaint  It  extends 
as  well  to  the  answer  and  replication. 
Thompson  t.  Whitman,  18  Wall  457;  Marr 
v.  Wetzel,  3  Colo,  WUson  v.  Hawthorne, 
14  Colo.  533,  24  Pac.  Bep.  548;  Seeley  v.  Tay- 
lor, 17  Colo.  73,  28  Pac.  Rep.  461,  723;  Har- 
shey  v.  Blackmarr,  20  Iowa,  181  et  seq;  2 
Freem.  Judgm.  (4th  Ed.)  U  676.  In  sop- 
pcKTt  of  his  replication,  plaintiff  teetlfled 
positively  that  he  nev&e  settled  the  canae, 
nor  agreed  to  dismiss  It,  and  never  gave  his 
attorneys,  or  elth^  of  them,  authority  so  to 
do;  that  ha  nsver  had  any  notice  whatever 
of  the  dismissal;  that  he  had  asked  one  of 
his  attorneys,  several  times,  what  had  be- 
come of  the  case,,  and  that,  in  reply,  be  was 
Informed  tiiat  nothing  came  out  of  It,  that  It 
was  dropped,  and  that  there  was  nothing 
In  It  This  testimony  was  not  contradicted 
In  any  manner.  It  was  resiwnslve  to,  and 
fully  suppwted,  the  averments  of  the  repli- 
cation. Thus  the  Judgment  upon  which  de- 
fendant relied  was  sacceBsfnlly  impeacbtd 
and  overthrown. 

6.  In  behalf  of  appellant,  It  Is  furth«:  con- 
tended that  the  judgment  of  dismissal  In 
the  former  suit  must  be  held  to  have  been  a 
Judgment  upon  the  merits,  by  force  and  ef- 
fect of  certain  provisiooB  of  the  Oode.  By 
virtue  of  these  provisions,  It  Is  urged  that 
an  attorney  of  a  party  may,  without  the 
consent  or  knowledge  of  his  client,  setUe, 
compromise,  and  dismiss  his  action,  so  as 
to  forever  bar  his  right  to  record  for  tbe 
same  cause.  Chapter  10  of  the  Code  Is  cited 
in  snppwt  of  this  view.  It  reads  as  follows: 
"Sec.  16G.  An  acticm  may  be  dismissed  or  a 
Judgment  of  nonsuit  entered  in  the  following 
cases:  First  By  the  plainUS  himself,  at 
any  time  before  trial,  upon  the  payment  of 
costs,  if  a  counterclaim  baa  not  been  made. 
*  *  *  Second.  By  either  party,  upon  tke 
written  consent  of  the  other.  Third.  By  the 
coiu't,  when  the  plaintiff  fails  to  appear  so 
tbe  trial,  and  tbe  defendant  appears  and 
asks  for  the  dlsmlssaL  Fourth.  By  the 
court  when  upon  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  aban- 
dtOM  it.  Fifth.  B7  tbe  couit,  upon  motiOD 
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of  the  defendant,  when,  upon  the  trial,  the 
plaintiff  fails  to  prore  sufflclent  case  for 
the  jury.  •  •  •  Sec.  167.  In  every  case, 
other  than  those  mentioned  In  the  last  sec- 
tion, the  judgments  sball  be  rendered  upon 
the  merits."  When  a  settled  mle  of  the 
common  law;  a  rale  plain,  clear,  and  salu- 
tary; a  rule  of  general  recognition  and  Im- 
memorial usage,— is  sought  to  be  changed  by 
statutory  enactment,  It  is  to  be  expected  that 
the  statute  will  express  the  change  in  clear 
and  unambiguous  language,  leaving  little  or 
nothing  to  construction  or  Inference.  The 
theory  that  chapter  10  of  the  Code  author- 
izes an  attorney  to  dlsmlas  his  client's  ac- 
tion, without  bis  knowledge  or  consent,  so 
as  to  forever  bar  a  recovery  for  the  same 
cause,  seems  exceedingly  far-fetched.  Were 
It  not  that  the  opinion  in  Merritt  v.  Camp- 
bell, 47  CaL  542,  lends  support  to  such  the- 
ory, we  should  not  deem  the  point  worthy  of 
discussion.  The  other ,  cases  cited  are  ex- 
plaJnable  upon  other  grounds.  Phlllpotts  v. 
Blasdel,  10  Nev.  19;  U.  S.  v.  Parker,  120 
U.  8.  89,  7  Sup.  Ot  Rep.  454.  Reading  chap- 
ter 10  carefully,  does  it  anywhere  affirma- 
tively appear  that  an  attorney  Is  authorized 
to  settle  and  dismiss  bis  client's  cause  of 
action  by  the  entry  of  a  judgment  upon  the 
merits  without  his  client's  knowledge  or  con- 
sent? Certainly  not.  There  Is  no  mention 
of  what  an  attorney  may  or  may  not  do,  in 
the  entire  chapter;  nor  Is  the  word  "attor^ 
noy,"  or  any  word  or  words  baring  the  same 
or  similar  meaning,  contained  in  the  chapt^. 
What  then?  "Oh,"  it  Is  said,  "the  chapter 
provides  for  a  judgment  of  nonsuit  or  dis- 
missal in  five  certain  kinds  of  cases;  that 
is,  under  five  dIfFerent  kinds  of  circumstan- 
ces. It  also  provides  that,  In-  every  case  oth- 
er than  the  Ave  mentioned,  'judgments  shall 
be  rendered  on  the  merits.'  "  The  argument 
Is  that,  as  the  Judgment  of  dismissal  In  the 
former  suit  was  not  rendered  under  circum- 
stances corresponding  to  either  of  the  five 
specified  cases  of  nonsuit  or  dismissal,  tho-e- 
fore  It  must  be  considered  a  judgment  upon 
the  merits.  Such  reasoning  leads  to  the  ab- 
surd result  that  if  a  party  can,  by  any 
means,  succeed  to  procuring  a  dismissal  or 
nonsuit  of  his  adversary's  action  under  cir- 
cumstances different  from  the  requirements 
of  the  Code,  such  dismissal  or  nonsuit  must 
be  deemed  axSl  held  to  be  a  judgment  upon 
thff  merits,  and  hence  a  bar  to  any  future 
action  for  tbe  same  cause;  In  other  words, 
that  there  cannot  be  such  a  thing  ns  an  Ir- 
regular judgment  of  nonsuit  or  dismissal, 
but  that  a  judgment  of  nonsuit  or  dismissal 
not  authwlsed  by  the  Code  must  be  cou- 
■trued  to  have  the  effect  of  a  judgment  up- 
on the  merits.  In  short,  that  a  bad  judg- 
ment of  nonsnlt  Is  a  good  judgment  upon  the 
merits.  Tbe  construction  contended  for  Is 
altogether  unwarranted.  Chapter  10  does 
not  declare  that  judgments  oth^  than  the 
flr*  kinds  of  nonsidt  or  dismissal  mentioned 
■ball  be  deemed  or  held  to  be  judgments 


upon  the  merits.  The  provision 
every  case  other  than  the  five 
tloned,  "Judgments  shall  be  ren 
the  merits."  But  la  It  not  possil 
court  might  not  always  otwerve  1 
ment  of  the  Code?  If  the  court 
der  a  Judgment  of  dismissal  or 
disregard  of  such  requirement,  tt 
would  be  a  wrong  to  the  plaintlfl 
remedy  or  mitigate  the  wrong  t 
judgment  of  dismissal  or  nonsu] 
and  effect  of  a  Judgment  upon 
On  the  contrary,  such  treatment  i 
ly  aggravate  plaintiff's  Injury, 
it  practically  irreparable.  Wba 
there  to  justify  the  constnictioi 
for?  The  plain,  unambiguous  w 
statute  do  not  require  It.  Jostle 
ty  forbid  It  It  Is  said.  In  logi< 
negatives  are  equivalent  to  an 
but  has  It  ever  been  demonstrati 
wrongs  make  a  right?  The  purjM 
ter  10  was  to  .  prescribe  the  pc 
which  a  party  baring  certain  r 
pursue  bis  remedy.  Eeeplns  n 
In  rlew,  It  Is  clear  that  the  chapi 
extend  or  enlarge,  and  was  not 
extend  of  enlarge,  directly  or  in< 
powers  and  privileges  of  attor 
spect  to  the  management  of  tl 
causes.  Since,  therefore,  the  a 
former  suit  did  not  render  a  jndi 
the  merits,  the  judgment  of  dism 
be  construed  to  have  such  effect 
the  ground  that  It  waa  a  dlsmlssi 
other  than  the  five  cases  mentioii 
ter  10. 

Our  conclusions  are  that  the  i 
dismissal  was  a  final  judgment, 
end  to  plaintiff's  action,  but  that 
a  Judgment  upon  the  merits,  and 
put  an  end  to  his  cause  of  actio 
therefore  at  liberty  to  commence 
tlon  for  the  same  bause.  It  app 
the  district  court  committed  no 
dlclal  to  the  rights  of  defendat 
ings  upon  the  Issues  and  evidei 
sented  at  the  trial,  w&b  right,  a 
upheld.  Its  judgment  Is  acco 
firmed. 


FISK  V.  RESBR. 
(Snpreme  Court  of  Colorado.  Oct 

17BQOTIA3LB  iNSTRmiBNTH  —  ACTION 

—  Dbuurrek  TO  Beparatb  Dim 
EnDBKCE — Stattjtb  or  Fradds. 

1.  In  passing  upon  a  demorrer  ' 
defmse  purporting  to  be  an  ini 
whole  complaint,  such  defense  U  t 
ered  as  though  it  were  the  only  ar 
case,  and  with  this  limitatioo  tl 
brings  op  for  review  the  entire  plet 

2.  Parol  pr«of  is  admissible  t 
circumstances  under  which  peraont 
the  payee,  and  apparently  not  otl 
nected  with  a  promissory  note,  hi 
the  same. 

3.  "The  promise  of  one  persoE 
form  to  answer  for  the  debt  of 
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founded  opon  a  new  and  sufficient  considera- 
tion, moTlng  from  the  creditor  and  promisee  to 
the  promisw,  and  beneficial  to  the  latter,  is  not 
u-ithia  the  statute  of  frauds,  and  need  not  be 
Id  writing." 

4.  Where,  after  the  execation  and  deUresr 
of  a  promlBBOi7  note,  a  person  other  than  the 
payee,  and  not  otherwise  connected  with  the 
note,  for  a  new  and  sufficient  consideration  re- 
ceived b7  himself  from  the  payee,  promises  to 
pay  the  note,  and  thereupon  indorses  the  same, 
be  thereby  makes  tbo  debt  his  own,  and  audi 
debts  is  assignable  so  as  to  rest  In  the  aaalKno* 
a  right  of  action  In  hia  own  name* 

(Syllabus  by  tiio  Oonrt) 

Error  to  district  court,  Ampaboe  coimtr. 

Action  1)7  Archte  O.  Flsk  a«ainst  Bdwud 
A.  Reser  <m  a  pnmdsBory  noto.  Defendant 
bad Jnd^nunt^ and plaintttrmmici error.  Bfr 
Tcieed. 

The  oflier  fkcts  folly  appear  in  the  follow* 
log  statonent  by  ELLIOTT,  J.: 

Action  by  the  oastgnee  of  a  promlBBory  note 
■galnat  an  tndoner.  Other  mattara  atated 
in  the  complaint  are  also  rdled  on  to  sos- 
taln  Uw  action.  Hie  plead  injcs,  so  far  as  tbe 
same  are  neceaaaty  to  an  nnderatandlnff  oC 
the  opinion,  are  as  ftdlows: 

"Oomidalnt:  Plaintiff,  Bisk,  tar  amended 
complaint,  complalna  and  allures:  That  on 
or  about  tbe  lltb  day  of  Noreoaber,  A.  IX 
1882,  one  Edgar  D.  Patter,  tot  valoe  m- 
oelTed,  made,  ezecoted,  and  ddlTered  to 
BUnb^  B.  niff,  aa  snudlan  for  Bdna  niff, 
Lonfse  nift,  and  Vnlle  L  HUE,  minor  dili- 
dren  ta  aald  BUaabeth  8.  HUT,  bis  certain 
promissory  note  for  the  paymoit  of  thirteen 
tbooeand  di^Dara,  wltb  Intenat  Huretm  at 
the  rate  of  ten  per  cent  per  annum,  pay- 
able qoarterly,  or  to  be  ooonted  aa  i^liadpd 
and  bear  Uke  Interest,  said  note  to  be  pay^ 
able  <m  ot  before  ttiree  yean  after  dat^ 
wblch  aald  note  was  and  la  In  words  and 
flteures  ftdlowbigi  to  wit:  *DenTer.  Oolo..  No- 
vember 11,  1882.  On  or  befbre  tiiree  yean 
nftpr  date  I  pnmilse  to  pay  to  tbe  wder  of 
Ktisibetti  S.  Qlfl,  gnaidtan.  tblrtera  thousand 
( 13.000)  doUan  for  ralne  rccplTed,  neisotlable 
and  payable  at  —  —  ,  without  defalcation  or 
discount,  and  wltii  Interest  from  date  at  the 
rate  of  ten  (K9  per  cmt  per  annnm;  InbNv 
est  poyaUe  quarto-ly,  oar  to  be  counted  aa 
prindpal  and  bear  tiie  like  Interest  till  paid. 
Edt^r  D.  Parker.'  'Oia.t  tbe  Interest  on  said 
note,  to  the  20tb  day  of  November,  A.  D. 
1881,  baa  been  paid  and  credited  thereon. 
That  said  note  was  secured  by  a  deed  of  trust 
upon  certain  real  prt^perty  situate  in  Arapa- 
hoe county,  C<^orado,  tben  owned  by  said 
Edgar  D.  Parker,  and  described  as  follows: 
Block  20,  In  Witter's  First  additfoii  to  the 
city  erf  Dwiver,  except  100  feet  on  Wlllaw 
lane  by  120  feet  on  Deer  street,  being  the 
southwest  comer  of  said  block.  Tliat  on  the 
14th  day  of  June,  A.  D.  1884,  said  Edward 
A.  Reser  became  and  was  tbe  owner  of 
said  real  estate,  subject  to  the  payment  of 
said  note  so  secured  by  deed  of  trust  upon 
said  prcv»wty.  That  while  be  was  the  owner 
of  said  prop»ty,  and  on,  to  wit,  the  lOtta 


day  of  December,  A.  D,  18S4,  In  considera- 
tion that  said  EUzabetb  Illtr,  the  bolder  of 
said  note,  would  not  foreclose  tbe  said  deed 
of  trust  on  account  erf  a  defiiult  In  the  pay- 
ment  of  the  Int^est  existing  at  that  time, 
and  In  the  further  com^deratlMi  of  a  credit 
of  12,000  on  said  note,  said  Edward  A.  Reser 
titien  and  there  guarantied  the  payment  of 
said  note  and  agreed  to  pay  the  same,  and 
then  and  there  Indorsed  the  same  on  the  back 
thereof,  In  tbe  words  and  flgoree  following, 
to  wit:  'B.  A.  Beser.*  Tbat  afterwards,  and 
Ml.  to  wit,  the  81st  day  of  De<»mber,  A.  D. 
1886.  there  was  credited  on  said  note,  by 
reason  of  the  sale  of  said  property  under 
said  deed  ot  trust,  the  sum  of  seven  thoa- 
sand  and  nine  hundred  and  sixty  dollars. 
That  no  part  ot  the  balance  oC  said  note,  nor 
any  payments  except  Ibose  stated,  have  been 
paid  <m  said  note,  lliat  after  the  maturity 
of  said  noto»  and  on.  to  wit,  about  tbe  1st 
di^  of  Uay,  A.  D.  1887.  tbe  aame  was  dnly 
Indoiwd  and  deUrered  by  said  BUiabetb  a 
niff.  aa  said  goardtan,  to  tbla  plafaitlff,  tat  a 
valuable  consideration,  which  said  lastnran- 
tloned  Indorsement  was  aa  tbe  back  of  said 
note;  Immediate  under  tbe  lndora«nent 
ot  defendant,  and  plaintiff  Is  atUl  tbe  legal 
owner  and  bolder  tiureol  nmt  long  beAne 
ttw  matnzHy  ot  said  note  said  Edgar  D. 
Partor  departed  from  tbe  state  at  Colorado, 
and  baa  ever  since  remained  away  from  said 
state,  and  bis  hereabouts  have  been  and 
are  unknown  to  tbls  plaintiff  and  said  Elisa- 
beth 8.  Illff,  tboogh  both  plaintiff  and  said 
SUaabeth  &  BUT  have  made  dUlgent  seardi 
to  ascertain  his  addren  and  raaldenca  Ibat 
long  before  the  maturity  of  said  note  aald 
Edgar  D.  FaAer  became,  and  ever  atnea 
baa  ranalned,  totally  Inadvent,  ao  that  It 
would  have  been  entirely  uadeas  to  have  re- 
covered ihidgnwnt  against  him.  That  due  no- 
tice was  given  to  tbe  defendant  In  this  case 
aC  tbe  faOnn  at  the  maker  of  said  note 
to  pay  the  same.  Wberefore  pT«<iiTtlff  prays 
Judgment" 

"Second  defense  of  answer:  Defendant. 
Bes».  a  second  and  fiirtber  defense,  al- 
leges tbat  no  note  or  memorandum  In  writ- 
ing, expressing  the  consideration  subscribed 
to  at  signed  by  fiie  defendant  In  this  ease, 
was  ever  made  of  any  such  contract  aa  la 
alleged  In  said  complaint,  or  of  any  «mtract 
by  wbldi  the  defoidant  agreed  to  pay  tbe 
said  note  described  In  said  cmnplalnt.  or 
to  guaranty  the  payment  thereof,  or  to  be- 
come sure^  for  Ibe  payment  tbereot,  at  to 
become  bound  by  the  said  note  In  any  way 
or  manner  whatsoever;  that  tbe  only  writ- 
ing in  existence,  out  erf  which  any  liability 
can  arise  to  the  defendant.  Is  the  bare  words 
'E.  A.  Beser*  written  on  tiie  back  (rf  the  said 
note  mentioned  In  said  complaint." 

"Demurrer:  That  said  pretmded  second 
defense  does  not  state  facts  sufficient  to  con- 
stitute  a  defense  to  the  plaintiff's  complaint 
herein." 

The  demurrer   was   overruled.  Plaintiff 
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dected  to  abide  hj  bto  demurrer,  and  there- 
np<m  final  Judgment  was  rendered  against 
him.  Plaintiff  brlngi  the  came  to  this  court 
by  writ  of  error. 

Kogers,  Sliafroth  &  Wbitford*  for  plaintiff 
in  error.  X  F.  Brockwaf,  for  defendant  In 
error. 

ELLIOarr,  J.,  (after  stating  the  facts.)  The 
only  matter  assigned  for  error  Is  the  oremil' 
Ing  of  plaintUTe  demurre'..*  to  the  second  de- 
fense. In  passing  upon  a  demurrw  to  a 
sepai'ate  defmse  purporting  to  be  an  answer 
to  the  whole  complaint,  such  defense  is  to  be 
considered  as  though  It  were  the  only  answer 
In  the  case,  and  with  this  limitation  the  de- 
murrer brings  up  for  review  the  entire  plead- 
ings. 'Hie  demurrer  vaa  an  admission  of 
the  truth  of  all  the  facts  well  pleaded  in  the 
second  defense.  In  like  manner  every  mate- 
rial allegation  of  the  com^aint  not  coutro- 
TSrted  hy  the  second  defease  must,  for  the 
inirposes  of  the  detciminatlon  of  the  demuiv 
rer,  be  taken  as  true.  Cod^  {  71.  The  mate- 
rial facta  thus  admitted  and  takm  as  true 
are  as  follows:  In  Noveimber,  1882,  Parker 
ezeonted  the  note  In  controverey  for  (13,000, 
payable  ttiree  years  after  date,  with  Inter- 
est; said  note  being  secored  by  a  deed  t)t 
trust  upon  certain  real  property.  Li  Jime, 
1884,  defendant,  Beser,  became  the  owner  of 
said  real  property,  subject  to  the  paymait  of 
said  note,  and  while  he  was  eudi  ovmer,  In 
oonsideratlon  that  the  holder  of  the  note 
would  not  forecloM  the  deed  ot  trust  on  ao- 
ooont  of  a  default  In  the  pajonent  of  the  In- 
terest ezlsting  at  that  time,  and  In  the  fur- 
ther consideratl<m  of  a  credit  of  $2,000  on 
said  note,  Reser  guarantied  tlie  note  and 
agreed  to  pay  the  same,  and  then  and  there 
Indorsed  his  name  on  the  bat^  of  said  note. 
In  December,  188S,  there  was  credited  on 
said  note,  by  reason  of  tlie  sale  of  said  real 
property  wxAer  the  deed  of  trust,  the  sum  of 
97,960.  No  part  of  the  note  except  the  pay- 
meats  aboTe  stated  has  been  paid.  In  May, 
1887,  the  pejee  indorsed  and  drflvered  the 
note  to  plalnUff  for  a  valuable  consideration, 
by  writing  her  name  Immediately  under  de- 
fendant's Indorsement,  and  plaintiff  is  still 
tlie  legal  owner  of  the  note.  Before  the 
matari^  of  the  note,  Paj*er  departed  fPMn 
the  state  of  Colorado,  has  ever  since  remained 
away,  and  his  whereabouts  are  unknown  to 
plaintiff,  though  plaintiff  and  the  payee  have 
made  diUgrat  search  to  ascertain  his  address. 
Long  before  the  maturity  of  the  note,  Paricer 
became,  and  ever  since  has  remained,  totally 
lnsolr«it.  Due  notice  was  given  defendant 
of  the  failure  of  Parker  to  pay  the  note. 

'niere  was  no  note  or  memomndum  in  writ- 
ing eixpresslng  the  oonsideratlon  subscribed 
to  or  signed  by  defendant,  of  any  contract, 
agreement,  or  guaranty  to  pay  the  note  in 
any  way  or  manner  whatsoever,  otlier  than 
the  note  itself,  upon  the  back  of  which  de- 
fc^dant  subscribed  bis  name.   The  statute 


of  frauds  and  perjuries  has  kmc 
ful  source  of  legal  oontrorenies 
ing  Judicial  decfsiona  nie  ps 
vision  of  our  own  statute  InTolve 
ent  aotloD  baa  not  been  esemi 
oonflicta.  It  Is  to  be  fonnd  In  t 
43.  Gen.  St  18S3,  and  1b,  In  effec 
That  every  agreemait  or  spedB 
answer  for  the  debt,  default,  oi 
of  another  person  ^all  be  void, 
asreement,  or  aome  note  or  i 
thereof,  be  in  writing,  .md  subsc 
party  charged  therewith.  See 
1D21;  1  MUls,  Ana.  St.  (2025.  W 
ment  of  defendant,  Keser,  as  tH 
pleadings,  within  the  fw^oln^ 
the  statute  of  frauds?  Tbat  tbi 
he  agreed  to  pay  was  a  part  of 
soiy  note,  and  hence  a  port  of  t3 
inally  Incurred  by  Parker,  Is  na 
ed;  but  It  ia  contraded  in  bdial: 
that  defendant,  by  his  subsecin 
and  transactions,  made  sadi  dc 
and  that  his  a^i^ement  to  pay 
therefore  not  within  the  terms  ol 
In  behalf  of  defendant  it  is  ooi 
the  suit  is  thought  upon  the  prcM 
described  In  the  oMuplalnt;  tlu 
showa  the  debt  sued  for  to  be 
Parker,  and  not  the  debt  of  def 
the  bringing  of  the  sidt  most  i 
held  to  be  an  att«Dpt  to  cfaaif 
with  the  debt  of  another  perse 
evoi  thou^  defradant  actoally  i 
valuable  con8ldei*aUon  to  pay  on 
he  Is  not  bound  by  mob  agreem 
he  never  subscribed  any  writi 
memonuHtam  of  mch  agreemei 
that  the  Reading*  tfbow  ttiat 
agreement  wss  a  mere  oral  agree 
Qie  debt  ot  another  person,  and 
void,  under  the  statute  of  fraw 
t>e  admitted  that  there  is  force 
this  reastming;  but  a  long  Bne  of 
cislons  baa  sanctioned  a  more  eq 
Btruoti<Hi  of  the  statute^  when  api 
and  circumstances  sudi  aa  are 
this  action. 

In  Good  V.  Hartlu,  1  Colo  IQS 
tice  Hollett,  delivering  the  ojAi 
court,  said:  "If  one  put  bis  nan 
back  of  a  note  while  it  is  in  tt 
the  maker,  from  this  act  alone  It 
sumed  that  he  did  so  with  Inte 
the  mako?  by  beoomlng  surely  fo 
If  he  put  his  name  upon  the  I 
same  note  aft^  It  has  passed  int 
of  the  payee,  we  cannot  determlr 
act  alone  whether  he  Intended  t 
maker  or  the  payee."  The  les 
then  proceeded  to  examine  the  ( 
latlng  to  the  signing  of  the  n 
party  sought  to  be  charged  as  a 
evidence  embraced  the  time,  pla 
cumstances  under  which  the  nc 
ecuted,  and  the  consideration  f< 
was  given.  The  c^lnloD  conclc 
new  trial  should  have  been  gran 
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of  the  InsufflcIencT  of  the  evidence  to  charge 
the  appellant  as  maker  ot  the  notes  and  the 
judgment  was  reversed  for  that  cause.  This 
decLsIozi  was  reviewed  and  afflrmed  by  the 
supreme  court  of  the  United  States.  Mr. 
Justice  CUtTord,  delivering  the  opinion  of  the 
court,  used  the  following  language:  "Cases 
also  arise  where  the  signature  of  a  third  per- 
son Is  subsequent  to  the  making  and  de- 
livery of  the  note,  and  In  that  case  the 
third  person,  as  to  the  payees  Is  not  a  maker, 
but  a  guarantor,  and  his  promise  Is  void  If 
without  consideration;  but  the  consideration 
may  be  the  original  consideration,  If  the  note 
w^aa  received  at  his  request  and  upon  his 
ivomlse  to  guaranty  the  same,  or  If  the  note 
was  made  at  his  request  and  for  his  benefit. 
1  Pars.  ConL  (6th  Ed.)  244.    Judge  Story 
says  that  the  Interpretation  ought  to  be  Just 
such  aa  carries  into  efCect  the  true  intention 
of  the  parties,  which  may  be  made  out  by 
parol  proof  of  the  facts  and  circumstances 
which  took  place  at  the  time  of  the  trans- 
action."   See  Good  v.  Bfartin,  06  U.  S.  97. 
Couns^  In  their  briefs  and  arguments  have 
not  referred  to  any  decision  of  this  court  ex- 
cept the  case  of  Good  v.  Martin.  They 
seem  to  have  overlooked  the  case  of  Thatch- 
er T.  Bockwell,  4  Cola  409,  wherehi  Chief 
Justice  Thatcbtf,  delivering  the  opinion  of 
this  ooort,  approved  the  rule  that  "an  agree- 
ment, if  It  be  not  collateral,  but  in  the  na- 
ture of  an  original  Agreement  to  pay  the 
debt  of  another,  foxmded  on  a  sufficient  con- 
sideration received  by  the  promisor  fatmself, 
is  not  within  the  provisions  of  the  statute, 
and  therefore  need  not  be  In  writing;  but,  if 
the  agreement  to  answer  for  the  debt  of 
another  be  wholly  collateral,  It  must  be  In 
writing."  The  statute  of  frauds  was  pleaded 
In  the  Thatofaer^Rodcwdl  Case,  the  same  as 
in  this  case.   The  decision,  therefore,  would 
seem  to  be  directly  In  point   Other  Colorado 
deciBlonfl  recognize  the  same  rule,  and  none 
that  we  have  been  able  to  find  Indicate  a 
contrary  doctrine.  Mulvaiiy  v.  Groes,  1  Colo. 
App.  112.   27   Pac.  Bep.  878;   Greene  v. 
Latclum.  2  Colo.  App.  416,  31  Paa  Bep.  238; 
Green  t.  Mwrtson,  6  Colo.  20;  De  Walt  v. 
Hartaell,  7  Colo.  601,  4  Pac  Bep.  1201;  Maz- 
veU  T.  Dell,  11  Cola  418,  18  Pac.  Bep  561. 
In  IUt  v.  Simpson,  22  How.  341,  it  was 
hcU  that  parol  proof  was  admissible  to  show 
the  drcnmstauces  and«  which  persoas  other 
tbaa  the  payee,  and  apparently  not  otherwise 
cwinccted  with  a  promissory  note,  bad  In- 
dorsed the  same.   In  Bmerson  v.  Sla/ter,  Id., 
at  page  43,  It  Is  taid:  "Whenever  the  main 
purpose  and  object  <tf  the  promisor  is  not 
to  answer  for  another,  but  to  subserve  some 
pecuniary  ca*  business  purpose  of  bis  own. 
iBvolving  either  a  b^efit  to  himself  or  dam- 
age to  the  other  ctmtractlng  party,  his  prom- 
ise IB  not  within  the  statute,  although  it  may 
be  In  form  a  promise  to  pay  the  debt  of  an- 
other, and  although  ibe  perfwmance  of  It 
may  Incidentally  have  the  effect  of  extln- 
gulshlng  that  Uabillty."   In  Dyer  v.  Gibson, 


10  Wis.  580,  Chief  Justice  Dixon  delivering 
the  opinion  of  the  comrt.  It  was  held  that 
"the  promise  of  one  person,  though  in  form 
to  answer  for  the  debt  of  another,  if  founded 
upon  a  new  and  sufficient  consideration, 
moving  from  the  creditor  and  promisee  to 
the  promisor,  and  beneficial  to  Uie  latter, 
is  not  within  the  statute  of  frauds,  and  need 
not  be  In  writing,  subscribed  by  him,  and 
expressing  the  consideration." 

The  following  are  some  of  the  cases  cited 
by  counsel,  and  examined  In  the  preparation 
of  this  opinion.  Their  citation  in  this  con- 
nection must  not  be  understood  to  be  an  un- 
qualified approval  of  the  views  therein  ex- 
pressed. Tbe  opinions  above  quoted  from 
more  nearly  express  our  view  of  the  law 
apphcable  to  the  present  controversy.  1 
Jones,  Mortg.  §  750;  Brandt,  Sur.  H  55.  56; 
Mallory  r.  GlUett,  21  N.  Y.  412;  BrowneU 
V.  Harsh,  20  Ohio  St  631;  CallUns  v.  Chand- 
ler, 86  Mich.  320;  Van  Doren  v.  TJader,  1 
Nev.  380;  Clapp  v.  Webb,  62  Wla  638,  0 
N.  W.  Rep.  706;  Lamb  r.  Tucker,  42  Iowa, 
118;  Hawkca  v.  Philllpa,  7  Gray,  284; 
Lincoln  v.  Hlnaey,  51  HI.  485;  Hayden 
Weldon.  43  N.  J.  Law,  128;  Fitzgerald  v. 
Morriasey,  14  Neb.  108.  Ifi  N.  W.  Rep.  238; 
Perkins  v.  CatUn,  11  Conn.  280;  Fnller 
Scott  8  Kan.  25;  Bateman  v.  Butler,  124 
Tnd.  223,  24  N.  B.  Rep.  080;  Schafer  T. 
Bank.  50  Pa.  St  148;  Nichols  r.  Allen,  £8 
Minn.  642;  SduMldcr  t.  ScWffman,  20  Mo. 
671. 

In  the  present  caae^  more  than  18  months 
after  the  execution  of  the  note  In  contro- 
versy, defendant  Beeo*,  became  ^  owner 
of  the  real  estate  by  which  said  note  was 
secured.  His  ovraership  ot  the  property, 
howevw,  was  subject  to  the  payment  of  said 
note;  that  is,  defendant  had  become  the 
o'A-ner  of  the  land  burdened  with  the  In- 
cumbrance, and  his  own^sbip  oeaslsted  slai- 
ply  of  the  equity  of  red«iq>tion.  Stephens 
V.  Clay,  17  Colo.  406,  80  Pac.  Bep.  43. 
Though  he  may  not  at  the  time  of  purchas- 
ing, have  personally  assumed  to  pay  the- In- 
cumbrance, nevertheless  be  was  bound  to 
pay  it,  and  the  whole  of  it  or  run  the  risk 
of  losing  the  land  by  foreclosure  proceedinga 
1  Jones,  Mortg.  S  736.  Six  months  after  thus 
acquiring  the  land,  and  when  there  was  a 
default  for  the  uch:  payment  of  accumulated 
interest  upon  the  note  for  which  the  holder 
of  the  note  might  foreclose,  a  new  ooutraot 
was  entered  Into  between  the  holder  of  the 
note  and  defendant  to  the  following  effect: 
The  hold^  of  the  note  agreed  not  to  fore- 
close the  deed  of  trust  on  account  of  the 
Interest  then  due,  and  also  gave  a  credit  of 
(2.000  upon  said  note;  and  utton  such  con- 
sideration defendant  then  and  theare  guaran- 
tied the  payment  of  said  note,  and  agreed  to 
pay  the  same,  and  then  and  th^e  Indorsed 
bis  name  upon  the  back  of  said  noto.  The 
value  of  the  land  subject  to  the  trust  deed 
does  not  appear;  hence  we  cannot  know  tha 
value  of  defendant's  equity  ot  redemptl<xi. 
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But  It  Is  dear  that  the  promise  to  forbear 
fwecloslng  the  trust  deed,  and  the  credit  of 
$2,000  Upon  the  note  secured  by  such  trast 
deed,  were  sufficient  consideration  for  de- 
fendant's promise  to  pay  the  same.  The 
credit  of  12,000  was  a  substantial  relief  to 
him  from  the  burden  of  the  Inciunbrance. 
It  is  true,  it  Is  not  alleged  for  what  length 
of  time  the  holder  of  the  note  promised  to 
forbear  foreclosing  the  trust  deed;  but  the 
agreement  was  not  to  foreclose  for  the  de- 
fault in  the  payment  of  the  interest  then  ex- 
isting, and  no  further  default  could,  by  the 
terms  of  the  note,  occur  for  nearly  two  mouths; 
so  that  a  suspension  of  foreclosure  proceed- 
ings for  that  period  was  secured  by  defend- 
ant's promise  to  pay  the  residue  of  the  note. 
It  is  scarcely  necessary  to  further  multiply 
words  to  demonstrate  that  defendant's  agree- 
ment to  pay  the  note  was,  as  between  him- 
self and  the  payee,  an  original  agreement, 
based  upon  a  new  and  sufficient  considera- 
tion moving  from  the  creditor  and  promisee 
to  himself  and  for  his  benefit.  Though  the 
agreement  to  pay  the  note  was,  in  form,  an 
agreement  to  answer  for  the  debt  of  another, 
and  did  incidentally  serve  both  the  payee 
and  the  maker  of  the  note,  yet  It  Is  mani- 
fest that  the  primary  object  of  defendant 
^vaB  to  serve  himself,  and  that  the  control- 
ling consideration  with  him  was  the  protec- 
tion of  his  own  interests.  By  the  agree- 
ment he  secured  two  ImptMrtant  benefits: 
First,  a  BubstonUal  reduction  of  -  the  in- 
cumbrance upon  his  land;  second,  forbear- 
ance from  foreclosure  proceedings  for  a  con- 
siderable period,  daring  which  defendant 
might  provide  for  the  rapidly  accumulating 
Interest  upon  such  Incumbrance.  There  was 
nothing  whatever  In  the  transaction  between 
the  payee  and  defendant  to  indicate  that 
he  had  any  object,  purpose,  desire,  or  motive 
whatever  to  serve  any  other  person  than 
himself.  As  between  defendant  and  the 
payee,  the  transaction  was  equivalent  to  a 
re-execution  and  redelivery  of  the  note  for 
the  reduced  amotmt,— that  is,  for  the  origluni 
Amount  of  the  note,  less  the  credit  of  $2,000. 
The  obligation  thus  assumed  by  dofeudont 
to  pay  the  nute  bocarae,  and  was  tliure.ifter, 
his  own  debt,— that  is.  a  debt  due  to  the 
payee  from  himself.— and,  as  such,  was  un- 
questionably assignable  by  the  payee,  so  as 
to  vest  In  her  assignee  a  ris^bt  of  nction 
thereon  In  his  own  name.  Code.  SS  3,  4.  See 
Boss  V.  Kennison,  38  Iowa,  39G;  also.  Home 
Ins.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  34 
Pac.  Rep.  281,  (recently  decided  by  this 
oonrt.)  and  authorities  there  cited.  Our  con- 
clusion is  that  the  second  defense  is  not 
sufficient  In  law  to  bar  plaintiff's  action.  De- 
fendant is,  however,  entitled  to  a  trial  upon 
the  Issues  formed  by  tlie  other  defenses  of 
■his  answer.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  deinurrer  to 
the  second  defense,  and  for  fiu-tbor  proceed- 
.tngs  in  accordance  with  this  opinion. 


PBOPLB  «x  rel.  JONES  t. 
(Snpreme  Court  of  Colorado.  O 
Appblutb  Jubisdiction  or  Suf 
Since  the  passage  of  thi 

the  coart  of  am>ea[s,  the  supreme 
out  Jarisdiction  by  writ  of  erroi 
to  review  a  Judgment  of  a  distri 
action  for  the  nsurpatioD  of  a  pn 
(Syllabus  by  the  Court) 

Error  to  district  court,  Dooj^ 
Action  In  the  name  of  the  ] 
state  on  the  relation  of  WUlli 
against  William  B.  Carver  fo: 
tion  of  the  otfioo  at  road  ore 
was  judgment  for  defendant  d 
actltm,  and  to  review  the  judj 
brings  error.  Dismissed. 

The  following  seotlon  at  the 
the  C!Ourt  of  appeals  Is  refen 
opinion:  "Section  1.  No  writ  c 
or  appeal  to,  the  supreme  cou: 
review  the  final  Judgnient  of 
court,  unless  the  Judgment,  on 
tbe  value  found  exceeds  two 
hundred  dollars,  exclative  aA 
vlded,  this  Ilmltatloo  shall  not 
the  matter  In  controvMsy  rdai 
chlse  or  freeh(^d,  nor  where  thi 
of  a  provision  of  the  constitutlo 
or  of  the  United  States  is  nec 
determination  of  a  case.  Prov 
that  the  foregoing  llmltatlcMi  si 
to  writs  of  error  to  county  o 
Laws  1891,  p.  lia 

William  DUloo,  for  plalnti 
George  O.  Norris  and  W.  B-  I 
fendant  In  emt. 

ELLIOTT,  J.  The  writ  of  < 
pr(^>«ly  sued  out  In  this  cansi 
ment  of  the  district  court  was, 
that  realtor's  actlcm  be  dlsmisi 
defendant  go  hence,  and  reco^ 
etc.  It  was  not  a  nxney  jud( 
amount  exclusive  ot  costs,  nor  ^ 
ment  In  replevin,  nor  did  the  n 
troversy  relate  to  a  franchise  c 
It  Is  not  Indicated  by  the  pleai 
the  assigum^ts  of  enw,  nor  ot 
the  construction  of  any  provislc 
stitutlon  of  the  state  or  of 
States  Is  necessary  to  the  det( 
the  case,  nor  is  It  the  judgmem 
court  that  is  sought  to  be  rev! 
Laws  1891,  p.  118.  In  Londoi 
ex  rel.  Barton,  15  Goto.  246,  i 
183,  this  court,  construing  slml 
in  section  388  of  the  Code,  hd 
Is  a  dlstlnctlMi  between  a  fi 
a  public  (^ce.  and  that  no  a 
this  court  from  a  jndgmoit  o; 
dered  by  a  dtsptrict  court  in  an  i 
usurpation  of  a  public  office^  I 
Londoner-Barton  Case  was  af 
viewed  by  this  court  upora  writ  o 
16  Colo.  557.  20  Pao.  Kep.  135. 
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Colo.) 

before  the  Jurisdiction  of  this  court  bj  writ 
of  errof  aa  wen  u  by  appeal  was  restricted 
1*7  Qie  act  eteatliig  the  court  of  appeals. 
Pec^le  T.  RIchnHKid,  16  Colo.  274,  28  Pac. 
Rep.  929.  Under  the  atatate  and  the  ded- 
tl<Mis  above  dted  It  Is  dear  that  this  court 
t8  without  Jurisdiction  by  writ  of  error  or 
ai^)eal  to  revle<w  thla  cause.  The  writ  Is 
according  dlBmlased,  without  prejudice. 


UeKBNZID  et  al.  r.  DENVER  TIMES 
PUB.  CO. 

(Ooart  of  Anwali  of  Colorado.  Oct  9,  1893.) 

LiBBL— ACTIO:tABLB  Wo«I>8. 

The  followiiiK  words,  pnbliBhed  Id  a 
newspaper:  "Buaineu  Chaufres.  McKende 
Lomber  Compuj,  DeoTw,  Attached," — are  ao- 
tioDable  i>er  ae. 

Errw  to  district  coiart,  ArapalMW  county. 

Action  by  M.  O.  McKenzle  and  Henry  lieo- 
polA,  copertners  aa  the  McKenzie  Luzober 
Company,  against  the  Denver  Times  Publish- 
ing Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Berersed. 

Reddln  &  O'Hanlon,  for  plaintiffs  in  error. 
B«iedlet  ft  Fb^ps,  for  d^endant  In  error. 

THOMSON,  J.  This  is  an  action  for  Ubel, 
brought  by  McKenzle  and  Leopold  against 
tiie  Denver  Times  Publishing  Company.  The 
complaint  charges  tfaat  the  plaintiffs  were 
copartners,  doing  business  in  Denver,  Colo., 
under  the  firm  name  of  tbe  McKenzle  Lum- 
ber Company,  as  lumber  m^'chants  and 
tradesmen,  engaged  in  buying  and  selling 
lumber  at  whc^esale  and  retail  in  the  state 
of  Colorado  and  other  states  and  territories. 
ThSLt  the  defendant  was  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Colorado, 
and,  as  such,  was  the  publisher  and  proprie- 
tor of  the  Denver  Times,  a  dally  newspaptf 
published  in  Denver,  and  of  general  and 
large  circulation  In  Colorado  and  other  states 
and  terrttcnriee.  Tba.t  on  the  22d  of  Septem- 
ber. 1891,  the  defendant  published  in  Its  said 
newspaper,  of  and  concerning  the  plaintiffs 
in  their  trade  and  business,  the  following 
false  and  libelous  matter:  "Business  Chan- 
ges. McKenzle  Lumber  Company,  Denver, 
Attached."  There  was  no  allegation  of  spe- 
cial damage.  When  the  case  came  on  for 
trial  the  plaintiff  McKenzle  was  sworn  as  a 
witness,  and  had  testified  to  tiie  copartner- 
ship and  business  of  the  plaintiffs,  when  the 
de>fendant  lntcri>osed  a  motion  to  exclude 
nil  further  evidence  for  the  plaintiffs,  on  the 
ground  that  the  complaint  did  not  state  facts 
enfflclent  to  constitute  a  cause  of  action,  be- 
cause the  words  set  forth  were  not  libelous 
per  so,  and,  no  special  damage  being  alleged, 
the  plaintiffs  were  not  ^titied  to  a  recovery, 
nie  court  sustained  the  motion,  and  Instruct- 
ed the  Jury  to  render  their  verdict  f«  the 
defendant,  which  was  done  accordingly. 

The  ruling  of  the  court  In  sustaining  the 
motlbn,  and  giving  tlie  instmetim,  presents 
T^.no.d— 87 


the  only  question  which  we  are  called  upon 
to  determine  in  the  case.  Were  the  pubUA- 
ed  words  actionable  per  se?  We  are  of  Usb 
opinion  that  Ihey  were.  The  law  has  special 

regard  for  the  credit  of  merchants  and  trad- 
ers, and  W(Wds  which  Impute  to  them  in- 
solvency, flnandal  difficulty  or  embarrass- 
ment, or  dishonesty  or  fraud,  are  acH enable 
in  themselves,  without  the  necessity  of  alleg- 
ing or  proving  special  damages.  Upon  this 
proposition  the  authorities  are  unanimous. 
Townsh.  Sland.  A  L.  273,  276;  Newell,  Sland. 
A  L.  192,  196;  Odgera,  L  &  Sland.  30.  The 
courts  In  a  variety  of  Instances  have  applied 
tills  general  doctrine  to  particular  cases,  a 
few  of  whidi  we  shall  notice.  The  words, 
"Joseph  Hermann,  brick  maker,  Is  In  the 
hands  of  the  sheriff,"  were  hdd  actionable 
pa*  se.  Hermann  v.  Brads treet  Co.,  19  Mo. 
App.  227.  In  Mott  v.  OomstoCk.  7  Cow.  6M, 
the  defendant,  speaking  of  a  certain  sum  of 
money  then  due  and  owing  from  the  plain- 
tiff, a  merchant,  to  one  Matthew  Harris, 
said:  "There  Is  poor  Harris;  It  Is  hard  for 
him  to  lose  his  debt"  These  words  were 
h^d  actimable  by  the  court,  as  Implying  that 
the  plaintiff  was  Insolvent,  and  unable  to 
pay  the  debt.  To  say  of  a  trader  tiiat  his 
diecks  were  dishonored  is  actionable. 
Tdwneh.  Sland.  &  L.  276.  In  Sewall  v.  Oat- 
lin,  3  Wend.  202,  the  f<^owlng  words,  spc^en 
of  the  plaintiffs  as  merchants,  in  answer  to 
the  question,  "Were  there  any  failures  yes- 
terday?" "Not  that  I  know  of,  but  I  under- 
stand tfao-e  is  trouble  with  the  Messrs.  Bew- 
ails," were  adjudged  to  be  libelous  per  se. 
The  learned  Judge,  delivering  the  opini<m  of 
the  court,  says:  "I  am  Indined  to  think  the 
words  were  actionable  in  tiiemselves,  being 
spoken  of  the  plaintiffs  as  merchants.  The 
witness  Inquired  of  the  defendant  *lf  then 
were  any  falltu*es  yest^day,*  to  which  he  re- 
plied, 'Not  that  I  know  of,  but  I  understand 
there  Is  trouble  with  the  Messrs.  Sewalls.* 
His  answer.  In  connection  with  the  Interro- 
gation, was  most  obviously  calculated  to  con- 
vey an  injurious  impresBlon  In  relation  to  the 
mercantile  standing  and  credit  of  tlie  plain- 
tiffs. The  witness  had  heard  of  no  fallureSr 
but  he  had  heard  that  tiie  Sewalls  were  In 
trouble.  Every  person  would  understand 
from  this  expression,  when  used  in  reply  to 
such  a  question,  that  the  Sewalls  were  em- 
barrassed, were  very  hardly  pressed,  and 
would  probably  fall;  and  such  was  the  sense 
in  which  the  witness  understood  them.  Any 
words  which  in  common  acceptance  Imply  a 
want  of  credit  or  responsibility  when  spoken 
of  a  merchant,  are  actionable."  In  this  case 
the  words  complained  of  are  "Btislness  Chan- 
ges. McKenzie  Lumber  Company,  Denver, 
Attached."  What  is  the  plain  Inference  from 
this  language?  It  Is  that  a  suit  had  been 
brought  against  the  plaintiffs  upon  a  part- 
nership liability,  a  writ  of  attachment  Issued 
In  tiie  case,  and  the  property  of  tiie  firm 
seized  under  the  writ  The  impression  pro- 
duced vjfoa  Ihe  mind  oC  the  feneral  reader 
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would  be  tbat  tbe  McEenrie  Lumber  Com- 
pany bad  contracted  an  indebtedneea  which 
It  wai  noable  or  unwUUng  to  pay.  The  lan- 
guage tends  to  impeach  th«  sdveocy  of  the 
Arm,  or  Itm  Integrity,  or  boQi,  and  !■  calculat- 
ed to  produce  an  Impression  unfavorable  to 
the  business  reputation  of  Mie  plalntlCts. 
Words  of  similar  import  have  been  held  ae- 
tdonable  when  spolten  merely,  and  their  cir- 
culation, tharefore,  restricted;  but  when  they 
are  printed  In  a  newspaper,  with  the  wide 
and  ^noral  patronage  of  the  Denver  Timet, 
thoy  must  of  necessity  be  much  more  Injmi- 
ous.  The  case  of  WoodrufF  t.  Bradstreet  Co., 
116  N.  Y.  217,  22  N.  B.  B«p.  354.  la  cited  by 
defendant's  counsel  as  announcing  a  mle 
which  should  be  applied  to  this  case;  and, 
tested  by  which,  the  words  under  discussion 
here  woidd  not  be  libelous  per  se.  That 
was  an  action  for  libel,  foimded  upon  the 
publication  by  tiie  defendant  of  the  follow- 
ing: "Watertown.  Robinsoa,  J.  S.,  printer, 
binder-  and  mfr.,  woolens.  Judgment  against 
him  and  G.  T.  WoodrufF,  $4,000."  The  court, 
in  discussing  the  effect  of  these  particular 
words,  say:  "Hie  recoTor  of  a  Judgment 
does  not  necessarily  import  conceded  default 
In  payment  of  a  debt  It  Is  a  matter  of  fre- 
quent observation  that  controTorsles  arising 
apparently  out  of  an  hwest  dltterence  of 
(pinion  go  Into  the  courts  for  determination. 
Litigation  also  not  infrequently  comes  from 
causes  In  which  is  Inrt^ved  no  personal  cred- 
it or  default  There  ia  nothing  in  the  defend- 
ant's report  to  Indicate  that  the  Judgment 
was  produced  by  any  cause  prejudicial  to  the 
credit  of  the  plaintiff,  and  there  is  no  pre- 
sumption In  that  respect  upon  the  subject  In 
aid  of  tbe  action."'  But  the  court  In  speak- 
ing on  the  general  doctrine  applicable  to  such 
cases,  uses  this  language;  "The  plaintiff  was 
engaged  In  the  business  of  manufacturing 
and  selling  brick  In  the  city  of  Watertown. 
It  must  be  assumed  that  at  the  time  of  the 
publication  he  was  In  good  financial  and 
business  standlqf;,  and  that  the  publication 
as  to  him  was  false.  His  reputation  In  that 
respect  was  his  property,  and  he  bad  the 
right  to  its  protection  against  defamation. 
And  any  published  Imputation  against  him 
In  that  relation,  which  could  be  so  construed 
as  to  Import  insolvency,  or  a  condition  of 
financial  embarrassment  would  be  ground 
for  an  action,  because  It  Is  the  policy  of  the 
law  to  afford  protection  to  the  credit  of  mer- 
chants and  traders,  for  reasons  which  It  Is 
now  unoeceesary  to  repeat"  There  ia  a 
manifest  difference  between  that  case  and 
this.  There  Is  no  necessary  inference  from 
Oie  language  which  was  the  subject  of  that 
■nit  that  the  Judgment  was  on  account  of  a 
default  in  the  payment  of  a  debt  To  say 
that  a  Judgment  has  been  recovered  against 
a  man,  without  more,  suggests  no  impugn- 
ment of  bis  solvency  or  his  Integrity;  and 
the  plain  sense  of  the  words  cannot  be  en- 
larged by  Innuendo.  In  this  case,  however, 
tbh  words  clearly  imply  embarrassment  In 


the  plaintiffs'  partnership  boa 
will  bear  no  other  cmstractloo. 
vey  the  truth,  there  must  hare 
against  the  firm;  the  shit  mm 
brought  upon  an  alleged  firm  : 
the  pn^Kirty  of  title  firm  mas 
token  In  attachment  Not  only 
cast  upon  the  solvency  or  int< 
firm,  but  its  property,  which,  t 
its  reputation.  Is  the  foundation 
Its  credit  rests,  Is  said  to  be  la  tl 
an  officer.  The  words  In  quei 
themselves,  and  Innuendo  was 
If  their  natural  tendency  was  i 
the  credit  of  the  plaintiffa,  we 
to  conjecture  what  language  won 
effect.  The  words  are  clearly  ac 
for  the  purpose  of  malntalnlni 
was  unnecessary  to  allege  or  i 
damages.  It  was  therefore  em 
the  evidence  of  plaintiffs  and 
Jury  to  find  a  verdict  for  the  def 
Judgment  will  be  reversed. 


PULLMAN  FALACB  CAR  Op. 

BNSTBIN. 
(Conrt  of  Aiveals  <rf  Colorado.  4 

Blbbpihs-Oar  Compakt— Liabiutt 
—Lose  or  EmoTs. 
In  an  action  against  a  tlee 
pany  for  losa  by  a  t>as8enger  of  li 
In  his  berth  at  olght,  the  presmo 
ligence  on  the  part  of  defendant 
such  loss  is  rebutted  by  the  nncon 
dence  of  the  car  porter  that  he  ' 
and  engaged  lo  watching  the  car, 
night  till  after  the  loss. 

Error  to  Arapahoe  county  cou 
Action  by  Charles  A.  Freudeoi 
the  Pullman  Palace  Car  Coiup 
loss  of  i»vperty  by  piaintlfT  wh 
belonging  to  d^^dant.  Judgmc 
tiff,  and  defendant  brings  oror. 

Rogers,  Cuthbert  &  Bills,  for 
error.  W.  P.  Hlllhouse  and  Ba 
for  defmdant  in  error. 

BISSELL,  P.  J.  In  April,  IS! 
stein  took  passage  on  the  Rio  * 
for  Sargent  Colo.  He  was  the 
tlrst-class  railway  tldcet  and  1 
man  transportation  on  what  Is  ca 
Ist  sleeper"  between  Denver  a 
The  car  was  "No.  462."  and  In 
porter  named  Allen.  The  tourlsl 
f^s  slightly  from  the  flrst-class 
that  they  have  no  drawing  ro< 
lavatories  which  Interfere  with 
structure  of  the  car.  As  In  the 
sleepers,  the  berths  opened  on  a 
were  provided  to  a  certain  exten 
and  foot  boards,  which  separ&ti 
pants,  and  the  sleepers  were  prot 
tains  from  the  general  view.  The 
lug  to  obstruct  the  observation  c 
In  charge,  and  he  could  see  th 
from  door  to  door,  and  o)Merv< 
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meats  and  condnot  of  the  paaaencen.  Bam* 
erldenoe  was  ottex^A.  ctmeerttlng  the  moTe- 
menta  of  Freudeostelii  from  the  time  he  got 
on  the  car  until  the  loss,  bnt  It  1b  Bufftcieiit  to 
state  that  he  went  to  bed  after  his  berth  was 
made  up,  and  htmg  his  overcoat  Inside  of  the 
curtains  which  protected  his  berth,  and  went 
to  Ble^.  Later  In  the  nl^t  he  discovered 
that  It  was  goae,  got  ap,  and  complained  to 
the  pwter,  and  together  they  made  a  search 
to  flud  It,  and  observed  tiie  passengers 
alighting  at  Salida,  (which  was  a  way  sta- 
tion,) to  see  If  some  pttson  had  taken  it  by 
mistake.  The  coat  was  not  found,  and  the 
porter  was  miable  to  e3q)lain  Its  disappear^ 
anc&  Some  passengers  got  off  at  Interme- 
diate statlMis,  hat  what  they  took  with  them 
does  not  transpire^  Freudensteln.at  the  trial 
of  the  cas^  proved  ttie  loss  of  tlie  overcoat, 
and  rested.  The  company  mored  for  a  nonsuit, 
but  the  motion  was  denied.  Th^  then  put 
the  porter  on  the  stand,  and  he  gave  erl. 
dmoe  that  he  was  on  duty,  and  engaged  In 
continTUKU  watch  of  the  car,  from  Ihe  time 
it  left  Denver,  through  the  night,  until  aflo- 
the  lo^  On  thl«  proof  Judgment  was  en- 
tered for  ttkB  value  ct  the  coat  and  Its  con- 
tents, and  the  case  was  tMooght  hare  on  er- 
ror. The  UabUllj  ot  the  company.  If  any, 
under  these  Acts  must  neoeeslty  spring 
from  the  terms  ot  some  express  contract  be- 
tween the  Compaq  and  the  paseengw,  txe  a 
cfmtraet  to  be  Imidled  from  the  cUrcum- 
stances  of  the  acddesital  relation  ot  HMUsen- 
ger  and  carriw.  fnils  rdatlon  most  measnr. 
aUy  detennfaie  the  oUlgatloiui  of  tho  PoO- 
man  Company,  and  fix  the  esctent  to  which 
the  pnxtf  most  go  tf  they  are  to  respwd  to 
losses  of  this  desct^thm.  It  is  f*.miiiiiF 
lenr^ng  that  nothing  would  ezcase  the  hmr 
keeper  or  the  common  carrier  when  called  on 
fbr  a  guest's  goods,  ot  what  may  have  been 
delivered  for  transportation,  except  pnxrf 
fbaX  the  loss  mis  occasioned  by  the  acts  of 
God  or  the  king's  ennnles.  'Bubt  were  both 
adjudged  to  be  practically  insurers  of  the 
^^erly.  Storms  and  armed  enonles  Id 
open  rebdUcm  alme  <^>aated  to  excuse  d»- 
fault  In  performance.  The  law  to  this  day 
has  practically  remained  unchang<ed.  With 
the  ensepttraia  and  reservations  contained  In 
modCT  bUlB  of  laddng.  and  admitted  the 
oourts  to  be  binding  as  CMitracta  under  some 
drcomstanees,  or  with  the  force  and  ^ect 
of  notices,  agreements,  or  statutes  by  whlc^ 
keepers  of  Inns  seek  to  limit  what  they  are 
pleased  to  t&nn  the  "rigcns  of  the  common 
law,"  we  have  nothing  to  do.  Without  these, 
such  servants  ot  the  public  are  held  to  a 
legitimate,  advantageous,  and  entlr^  propes- 
accDuntabilltj;  an  accountability  fully  war- 
ranted by  their  status  and  th^  profits.  But 
tbA  gnnmdwork  of  the  llablUty  was  found  In 
the  facts  which  gave  rise  to  the  relation, 
And  in  the  coirdatlve  advantages  of  the  Inn- 
Iceeper  and  the  carrier  Id  the  coUecti<Hi  of 
-t2ieir  qharges.  The  keeper  of  the  Inn  was 
bound  to  receive  the  guests,  and  had  a  Ueo 


on  his  guest's  goods  tor  the  ^ce  of  flie  en- 
tertainment He  furnished  him  food  and 
lodj^,  and  had  the  right  to  exclude  from 
his  house  all  but  guests  and  servants  of  his 
own  choosing.  The  carrlw  had  the  posses- 
BloQ,  sole  custody,  and  omtrol  ot  goods  de- 
livered to  him  for  carriage,  could  enforce  his 
Uaa  for  freight  and  retain  possession  imtU 
It  was  paid,  and  only  hie  employes  could 
Interfere  with  It  dm-ing  the  Journey.  The 
courts  In  a  long  series  of  adjudications  have 
held  that  the  Pullman  Oompany  cannot  be 
made  liable  for  lost  baggage  on  these 
grounds,  aiiey  have  held  the  rules  govern- 
ing Innkeepers  to  be  inapplicable,  because  of 
the  difference  in  the  existing  conditions, 
The  law  of  the  carrier  has  been  adjudged 
to  be  equally  nnsuitahle,  becaase  the  posses- 
at<n  was  not  exduslva  The  lattw  diffi- 
culty does  not  seon  to  me  to  be  entlrdy  in- 
surmonntable.  The  possessimi  ot  the  Pullman 
CtHivany  is  practically  as  enbislve  as  that 
eitiKT  of  the  innkeeper  or  the  carrier.  In 
either  case,  the  risk  ctf  dishonest  goesta  Is 
always  an  element  of  danger,  wbiA  cannot 
be  tflmtnated.  No  person  has  access  to  the 
cars  except  tbo  Pullman  servants  and  the 
railroad  emploTea.  It  is  no  subatantinl  m- 
laigement  ot  the  risk  to  btOA  the  PnUman 
Gompai^  as  gnanmton  for  the  hmesty  of 
fliese  omplc^es.  No  difflcalty  oonld  be  ex* 
perleneed  in  redudng  this  riement  of  risk  to 
on  inslgniflcant  «rf"<«wiim  Eliminating  tliese 
features,  the  oomiiaiiy  does  practlcally  have 
poaseoslon  of  the  travekcB'  goods,  ^ere 
maj  not  be  the  formal  ddlvery,  but  ttio  exdu- 
■tve  poaseBslon  irtiidi  ordinarily  exranpts  the 
railroad  oompaar  from  liability  tor  lost  bag- 
gage Is  not  retained  by  the  travelor.  Of 
course^  It  is  conceded  that  If  the  passenger 
by  coadL  leavea  his  coat  In  the  seat,  and  it 
be  lost,  the  railroad  company  cannot  be  com- 
pcdled  to  pay  for  It  Tbeyr  never  had  any 
poasesslon  <Mt  which  a  llaJMU^  could  be 
predicated.  No  sudi  condition  olsta  In  a 
Pnllnum  car.  There  the  company  has  pos- 
session; a  poageeslon  not  at  all  timilar  to 
tibat  iriUch  la  called  oonstnictlv&  The  pas- 
senger bnys  a  pUueo  to  sle^  In,  and  what  he 
bangs  up  his  coat  at  the  lnvltati<m  of  the 
Pullnum  OcHnpany  he  ought  both  ttruthfolly 
and  legally  to  be  held  to  give  his  garment 
Into  the  possession  of  the  company.  If  lost 
they  should  be  held  liable.  Hie  only  ques- 
tion Is  whether  the  loss  alone  Is  suffident  to 
fix  the  responsibility.  Hie  authorities  hold 
otherwise.  By  an  almost  unbroken  current, 
which  has  such  v(4ume  and  Impetus  that  we 
do  not  feel  vlgwous  or  powerful  enough  to 
stem  or  turn  It,  courts  have  h^d  that  the 
basis  of  the  llablUty  Is  the  provoi  negllgeace 
of  the  company.  3  Wood,  By.  Law,  i  868  et 
seq.;  Thomp.  Garr.  p.  531;  Whitney  v.  Gar 
Co.,  143  Mass.  243,  9  N.  Rep.  619;  HIllls  v. 
Railway  Co.,  72  Iowa,  228,  33  N.  W.  Rep.  643; 
Scaling  V.  Gar  Co.,  24  Mo.  App.  29;  Oarpeu- 
ter  V.  Railroad  Co.,  124  N.  Y.  53,  26  N.  £>. 
Rep.  277;  Oar  Go.  t.  PollodE.  68  T^  130, 
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B  S.  W.  Rep.  814;  Goach  Co.  t.  Dlehl,  84 
Ind.  474;  Car  Co.  t.  Smith,  78  lU.  360; 
Car  Co.  V.  Gardner,  16  Amer.  ft  Eng.  R.  Oaa. 
S24;  Stearn  t.  Car  Co.,  8  Ont  171;  The  Crys- 
tal Palace  t.  Vanderpool,  16  B.  Mon.  802. 

WWle  we  concede  that  the  law  has  been 
thus  settled,  and  that  negligence  mxut  be 
shown  before  the  plaintiff  can  recorer,  we  do 
not  agree  with  connsd  as  to  what  will  dis- 
charge that  duty.  It  Is  Insisted  that  there 
must  be  positive  eTldence  of  a  want  of  care, 
as  by  proof  of  the  absence  of  a  proper  and 
sufficient  number  of  servants,  a  lack  of  the 
watch  which  the  casee  decide  the  company 
must  maintain,  or  some  equivalent  testlmiwy 
showing  the  positive  omission  of  what  the 
law  has  Imposed  as  a  part  ot  Oxe  duty  which 
the  company  owes  the  travda*  to  whom  It 
baa  sold  accommodations.  This  does  not 
coincide  with  our  views  of  the  relative  du- 
ties of  the  passenger  and  the  carrier,  Hie 
Pullman  Company  bas  assumed  a  specific 
obligation  by  the  sale  of  a  ticket  which  enti- 
tled the  travder  to  a  plaoe  to  sleep.  It  was 
sold  with  the  Intention  that  It  might  be  used 
for  tliat  purpose.  When  the  berth  is  thus  ap- 
plied to  the  purposes  tor  which  it  was  sold, 
the  company  Impliedly  agrees  that  It  will 
use  due  care  to  protect  the  property  of  the 
traveler.  The  passenger  Is  sold  a  place  to 
sleep  in,  which  the  vendor  knows  Is  to  be 
.  used  for  that  purpose.  His  personal  l>elong- 
Ings  are  taken  to  his  apartment  with  the 
knowledge  and  assent  of  the  seller.  Thus 
this  property  is  In  the  place  provided  by  the 
company,  put  there  with  their  consent  and 
approbaticm,  and  practically  surrendered  to 
their  control  and  care.  When  loss  is  shown 
it  does  appear  that  the  company  was  guilty 
of  negligence  sufficiently  to  entitle  the  loser 
to  recover.  The  breach  occurs  the  instant 
the  property  is  lost  To  prove  the  loss  Is  at 
least  to  make  prima  facie  proof  of  the  negli- 
gence of  the  company.  It  is  enough  to  put 
the  company  to  proof  of  due  care  and  the 
maintenance  of  a  proper  supervision  of  the 
car  and  Its  occupants.  The  burden  is  then 
cast  on  them  to  prove  watch  or  whatever 
else  may  be  necessary  to  establish  due  care 
and  want  of  negligence  on  their  part.  To 
shift  the  burden  of  this  onto  the  traveler 
puts  him  to  such  a  positive  disadvantage 
that  nothing  short  of  an  Imperative  necessity 
would  lead  us  to  accept  this  ooncluslwi.  The 
present  case  was  brought  within  this  rule. 
The  iriaintlff  proved  loas  and  rested;  non- 
suit was  denied,  and  the  defendant  produced 
evidence  which,  If  credited,  entitled  them  to 
Judgment.  This  proof  has  been  fully  stated. 
The  porter  In  charge  of  the  car  was  put  on 
the  stand,  end  testified  to  an  abs(dutely  con- 
tinuous watch  during  the  entire  night  This 
must  be  taken  as  true,  for  there  was  nothing 
to  contravene  It  We  have  no  aJtemadve 
but  to  accept  It  as  vnadous.  It  establishes 
due  care  on  the  part  of  the  company,  'nie 
known  and  well-undea^tood  conditions  of 
modem  travel  show  the  impoeslbillty  of  ex- 


act knowledge  of  the  property  of 
Ing  passenger  who  may  leave  at 
dlate  station.    If  the  company  i 
to  escape  the  absolute  liability 
keeper,  such  care  and  diligence  m 
ent  with  provoi  and  weU-nnden 
tions  can  only  be  exacted.  In 
case  the  company  discharged  tUa 
negligence  which  alone  Justifies 
against  them  Is  not  established 
deuce,  and  the  Jodgment  against 
not,  therefore,  be  sustained.  Wl 
quMit  trial  ma^  disclose  cannot*  1 
The  Jodgmmt  will  therefcM-e  be  t% 
the  case  sent  back  for  a  new  trla 


COLORADO    LAND    A  WATI 
ROCKY  KORD  CANAL,  RES] 
LAND,  LOAN  &  TRUST 
{Court  of  Anwols  of  Ccrfmdo.  Oi 

Irbioattok  —  Appbopbiatiok  ov  WA' 
iwniiikt— subskqobnt  cokvstajic 

1.  An  irrigatlDc  canal  compai 
statement  required  b;  law  and  pis 
it  declared  Its  Intention  to  coDstruc 
miles  long  for  irrigating  parposea, 
water  from  a  certain  river  at  a  spi 
In  the  first  six  months  thereaftei 
small  sum  in  construction,  at  the  e 
time  It  made  an  executory  contract 
the  parchaser  falliag  to  p«^orm,  t 
never  consummated.  Daring  the  ti 
lowing  the  date  of  such  contract  si 
made  several  attempts  to  sell,  bat 
towards  coDstraction.  Hdd,  that  ( 
right  of  such  compaoy  to  take  wate 
stream  had  lapsed  and  reverted  to  \ 

2.  Where  such  company,  at 
■Qch  two  years,  sold  and  conveye 
to  another  company,  which  had,  p 
conveyance,  constructed  an  irriff) 
from  a  point  ou  sach  river  near 
point  of  the  proposed  canal  of  the  i 
running  some  distance  parallel  witl 
bat  finally  diverging  seveml  miles 
the  grantee  ocqnired  no  rights  by  e 
ance,  and  its  rights  as  an  appropr 
waters  of  such  river  do  not  relate 
time  when  the  erantor  ffied  its  sti 
plat 

Appeal  from  district  court,  Pue 
Proceeding  under  the  statute  tc 
the  priorities  of  certain  Irrigating 
panies  as  appropriators  of  the 
the  Arkansas  river.  From  a  Ju( 
ing  the  date  of  appropriatlcm  by 
Ford  Canal.  Reservoir,  Land,  Loi 
Company  prior  to  the  approprlat 
Colorado  Land  &  "W&tex  Companj 
appeals.  Afflrmetl. 

Gerry  &  Rittenhouse  and  Cfaarli 
for  appellant  Charl^  B.  Cast  H 
and  John  H.  Voorhees,  for  appelle 

REED,  J.  TblB  is  an  appeal 
decision  of  the  district  court  estab 
orltles  to  water  of  different  frrlga 
taking  water  from  the  Arkansas 
controversy  arose  between  the 
spectlvely,  of  the  parties  to  Hi 
appeaL   It  appears  that  the  proc 
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Tinder  the  statute,  embracing  a  large  num- 
ber of  ditches.  The  testimony  was  taken 
before  a  referee,  which,  with  his  finding  of 
facts,  was  filed  in  coart  It  was  found  by 
the  referee  that  the  date  of  i^pn^rlation  of 
water  by  appellmit  was  April  10.  1889;  that 
appellee  made  Its  appropriation  of  water 
January  6,  1890;  that  appellant's  number 
as  to  priority  was  SO,  that  of  appellee  52,— 
to  which  report  aceptlons  were  taken  by 
appellee.  On  bearing,  the  finding  of  the 
referee  was  reversed.  The  date  of  appellee's 
appropriation  was  fixed  as  by  the  referee, 
while  that  of  appellant  was  fixed  as  of  June 
9, 1800,  and  the  Rocky  Fori  canal  was  given 
priority  No.  50.  .and  app^ant's  canal  No. 
62.  It  is  claimed  that  the  decree  Is  erro- 
neous. 

The  Initial  polute  or  headgates  of  the  re- 
spective canals  at  the  Arkansas  river  are 
practically  the  same,  or  within  short  dis- 
tances of  eadi  other,  both  being  near  the 
junction  of  Boone  creek  with  the  Arkansas 
river,  in  Pueblo  county,— flie  canal  of  ap- 
pellant taken  oat  on  the  north  side  of  the 
river,  running  In  a  goxeral  northeasteriy  di- 
rection, length  about  70  miles;  the  canal  of 
the  appellee  taken  oat  on  the  south  side 
of  the  river,  running  in  a  g«ieral  southeast- 
erly course,  length  about  80  miles.  As  to  the 
dates  at  which  app^ee's  company  was  or- 
ganized, made  its  appr(^riati<»i  of  water, 
commenced  actnal  construction,  and  the  time 
of  the  completion  of  Its  canal,  there  Is  no 
controversy  whatever;  the  facts  appear  to  be 
conceded.  Ttie  questions  presented  are  those 
In  regard  to  the  appellant   As  established 
by  the  evidence,  the  facts  appear  to  be: 
Some  time  in  tlie  year  1889  certain  parties 
became  incorporated  as  the  Colorado  Land  & 
Canal  Company,  and  on  the  2d  day  of  July 
of  that  year  filed  the  statement  required  by 
law,  and  plat,  by  which  it  declared  its  in- 
tention to  ocmstruct  a  canal  for  Irrigating 
purposes,  taking  water  from  the  Arkansas 
river  at  or  near  Hxe  junction  of  Boone  creek 
with  the  river.   By  the  plat  filed,  of  which 
It  Is  said  in  the  certificate,  **hepeby  declares 
that  the  said  plat  acouratdy  shows  the  pro- 
posed line  of  the  said  canal  and  the  sub- 
divisions of  laud  through  v^cb  it  passes," 
It  is  shown  that  from  the  Initial  point  of  the 
canal,  as  located,  to  Joam*  jfoint,  a  distance 
of  23  or  24  miles,  the  land  was  barren  and 
DonirrigaUe;  from  that  pcdnt  on,  Its  coarse 
northeasterly  was  good  arable  land  to  be 
covered  1^  the  canaL   Prior  to  the  28th  day 
of  December,  1889,  the  Colorado  Land  & 
Oanal  Company  had  expended,  aa  shown  by 
the  evidence,  the  gross  sum  of  about  $3,471, 
<xf  whldi  'bam  about  $2,650  had  be«i  spent 
In  Add  VOTk,  pr^mlnary  sorv^s,  platting, 
office  woA,  and  Incidental  expenses,  and, 
after  looatlmi  and  platting,  the  som  of  abotft 
$780  was  Bitent  In  grading  or  constmctlon 
on  the  line.   On  the  28tb  day  of  December, 
3.888,  the  Oolorado  Land  &  Canal  Otmipany 
entered  Into  an  executory  amtract  or  mem- 


orandum In  writing  with  one  T.  C.  Henry, 
by  which  it  agreed,  f<H:  the  sum  of  $10,000 
to  be  by  him  paid  on  certain  contingencies, 
at  some  indefinite,  subsequent  time  to  convey 
or  transfer  to  him  all  of  its  capital  stock, 
and  contained  a  stipulation  that  no  title 
should  pass  until  the  paymmt  of  the  $10,000, 
and  delivered  to  the  said  T.  C.  Henry  the 
plat,  fi^d  notes,  and  data  of  Its  proposed 
canal,  and  allowed  the  said  Henry  to  take 
possession  of  its  proposed  line  of  canal,  as 
surveyed  and  staked.  Thereupon  the  Colo- 
rado Land  &  Canal  Company  withdrew  from 
Its  possession,  stopped  all  operations  in  the 
way  of  construction,  and  abandwed  and  sur- 
rendered the  same  to  Henzy.  On  April  21, 
1890,  a  deed  was  made  by  the  canal  com- 
pany to  Hr.  Henry  In  accordance  with  the 
contract  The  deed  was  not  delivered.  The 
papers  were  placed  In  escrow,  and  were 
to  be  void  and  inoperative  if  Henry  failed 
to  comply  with  his  contract  He  made  fail- 
ure, and  at  some  subsequent  time  the  deed 
was  delivered  to  the  grantor  and  canceled. 
The  Oolorado  Land  &  Water  Company  (ap- 
pellant) entered  upon  the  line  of  canal  as 
platted  by  the  canal  company,  but,  as  shown 
by  the  evidence,  not  for  the  purpose  of  con- 
Btructlou  upon  the  line  as  designated  and 
platted,  and  only  using  the  surveyed  line  as 
the  basis,  or  as  data,  from  which  it  could 
locate  another  line  more  satisfactory  to  it- 
self. Taking  Jones'  point  as  the  Initial  or 
base,  a  pc^t  to  the  north  of  the  original 
line,  some  ten  chains  distant  was  taken, 
such  point  being  about  six  feet  higher  than 
the  original  line.  From  such  point  the  sur- 
vey was  made  westerly  at  a  greater  eleva- 
tlcm,  to  connect  such  [>oInt  wltli  a  point  for 
the  reception  of  water  at  the  Arkansas  river. 
This  new  alignment  and  greater  elevation 
carried  the  head  of  the  ditch  some  tiiree- 
quarters  of  a  mile  above  the  Junction  at 
Boone  cre^  with  the  Arkansas  river,  the 
proposed  initial  point  as  establlahed  by  the 
canal  company.  A  survey  of  the  proposed 
canal  to  be  constructed  by  the  Oolorado 
Land  A  Water  Company  was  also  made 
from  Jones'  point  northerly  and  easterly. 
While  from  Jones'  point  to  the  river  the  two 
lines,  as  established,  were  of  necessity  near- 
ly parallel,  and  but  short  distances  apart, 
after  entering  upon  the  irrigable  land  from 
Jones'  point  the  two  lines  were  in  no  man- 
ner Identical  or  parallel,  the  line  of  the  Colo- 
rado Land  &  Water  Company  (upon  which 
the  canal  was  subsequently  coostruct^)  di- 
verging rapidly  to  the  north  from  the  loca- 
tion ot  the  canal  company,  and  Its  course  and 
alignment  northeasteriy  continuing  to  diverge 
to  the  north,  until,  at  [tolnts  near  the  ter- 
minus ot  the  survey  and  plat  of  the  canal 
company,  It  was  several  miles  north  of  that 
line.  The  line  as  surveyed  by  the  canal 
company  ended  near  the  eeat&e,  east  and 
west  of  Otero  county;  the  line  at  canal  oi 
the  water  company,  as  constructed,  was  con- 
tinued ftr  to  the  north  and  east,  through  ths 
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northern  part  of  Kiowa  conn^,  to  near  the 
eastern  line  of  such  county.  It  Is  estab- 
lished hj  the  eTidence,  and  conceded,  that 
after  the  filing  of  Its  plat  by  the  ColOTado 
Land  &  Water  Company  the  work  of  con- 
BtractJon  np<Hi  Its  line  was  entered  upon 
and  vigorously  prosecuted.  Hie  canal  Is  70% 
miles  in  length,  55  of  which  was  completed 
In  October  and  November,  1800,  and  the  bal- 
ance—15%  miles— In  July,  1891,  Water  was 
first  turned  In  on  the  2dth  day  of  August, 

1890.  The  appellant  became  Incorporated 
January  18,  1890.  It  will  be  observed  that 
the  contract  between  the  canal  company  and 
Mr.  Henry  was  made  before  the  incorpora- 
tion of  the  water  company;  It  bears  date 
December  28,  1889.    On  the  24th  of  October, 

1891,  some  15  months  after  the  completion 
of  the  greater  portion  of  Its  canal  and  the 
appropriation  of  water  under  Its  charter,  the 
water  company,  by  a  new  contract  of  pur- 
chase, secured  from  the  canal  company  a 
deed  of  the  supposed  rlf^ts  of  the  canal 
company. 

The  principal  contentloii  of  the  appellant 
Is  tbat,  by  reason  of  Mr.  H^iry's  transac- 
tioQs  with  the  canal  company  and  Its  subse- 
quent purchase,  It  succeeded  to  Its  rights, 
and  as  such  successor  its  priori^  to  the 
water  should  be  carried  bax^  to  the  Incep- 
tion <tf  the  supposed  rights  ot  the  canal  com- 
pany, and  thus  antedate  the  appropriatltu 
made  the  appellee;  ccmseqnently,  that  the 
court  erred  In  finding  the  date  of  Its  Incor- 
poraticHi  and  the  filing  of  the  necessary  cer- 
tiflcaites  as  the  inception  of  Its  acquired 
rights.  The  two  important  questions  for  de- 
terminatloo  are:  First  What,  If  any,  rights 
had  the  canal  company  acquired  by  Its  In- 
cipient steps?  Sec(md.  Did  the  water  com- 
pany succeed  to  such  rights?  Mr.  Henry 
may  have  contemplated  the  formation  of  a 
company  to  construct  a  canal  as  afterwards 
ocmstnicted  by  the  company  that  was 
formed,  and,  finding  the  ground  occupied  by 
the  canal  company,  entered  upon  the  n^o- 
tlatlon  to  remove  the  obstruction,  resulting 
In  the  memorandum  of  agreement  executed 
December  28,  1889;  but  at  that  time,  and 
for  several  months  after,  until  June  of  the 
ensuing  year,  app^Iant's  corporation  had  no 
existence.  The  agreement  with  Mr.  Henry 
was  followed  by  the  deed  to  him,  as  grantee 
of  the  canal  company,  executed  April  21, 
1890,  but  such  deeid  was  not  delivered,  and 
was  subject  to  defeasance  cm  the  failure  of 
Mr.  Henry  to  pay  at  a  specified  time.  Sucfa 
failure  occurred;  the  deed  was  cancded,  the 
date  of  the  cancellation  occurring  In  Decem- 
ber, 1890,  or  January,  1891.  No  assignment 
or  transfer  of  any  kind  was  made  by  Mr. 
Henry  to  the  company  after  its  organization. 
By  the  failure  of  Mr.  Henry  to  perform,  the 
contract  lapsed,  and  the  canal  company  was 
fully  rdnstated  In  all  Its  former  ri^ts,  so 
far  as  Mr.  Henry  and  his  company  were  con- 
cerned. The  Int^tlon  of  Mr.  Henry  to  cre- 
ate a  cranpai^,  and  give  to  it  ultimate  any 


benefits  that  he  Individually  hi 
from  the  canal  company,  coold 
if  the  conveyance  had  become  or 
vest  the  water  company  with  ai 
or  rights  acquired  by  Henry;  tbey 
pass  by  conveyance.  There  waa 
between  the  canal  company  and 
company.  Henry  having  failed  1 
his  purchase,  nothing  passed  fron 
company  to  either  H«iry  or  hii 
These  proportions  need  no  autl 
their  support  The  rigtit  to  prim: 
the  canal  company,  therefore, 
based  upon  any  contract  or 
through  Mr.  Henry,  but  must.  If  I 
basis,  rest  up<m  the  delivery  to 
of  the  map  of  its  survey,  the  dell 
possession  of  the  line,  and  the  ab 
of  the  work  of  construction.  Tl 
of  the  plat  invested  the  water  con 
no  property.  The  abandoning  of 
prise  and  work  of  constructlim  b] 
company  could  not  Inure  to  the 
the  water  company,  for,  if  It  reso 
forfeiture  of  its  initial  rights,  It  w 
to  the  state,  not  to  another  corpc 
would  again  become  the  propei 
state,  subject  to  appropriation 
comer  complying  with  the  law. 
conceded  that  at  any  time,  while  ] 
its  woik  of  construction  with  e 
gence,  a  c<Hi}orati(Hi  of  this  klnc 
and  dispose  of  such  rights  as  It 
and  a  grantee  succeed  to  them,  si 
benefit  of  any  right  secured  by  t 
from  the  state  or  others,  and  th 
a  legal  successor,  but,  in  order  t 
the  grantee  must  succeed  In  tiie  s 
and  the  prosecution  must  be  tm 
of  tbe  same  raterprlse.  In  other 
must  succeed  to  the  charter  rigi 
grantor  and  prosecute  the  enterp 
the  same  frandiiae,  and  In  accorc 
the  statement  and  cerUflcate  of  It 
tlML  No  corporation  acquiring, 
ently  from  the  state,  a  franchif 
struct  a  canal,  and  completing  s 
prise  In  accordance  with  Its  own  a 
and  dedtaratlons,  can  dalm  as  su 
another  corporation  acting  under  ; 
franchise.  The  right  of  both  is  dei 
the  state,— the  same  source, — and 
that  two  canals  of  dlfferait  corpoi 
neariy  parallel  In  their  alignment, 
contemplarted  purpose  the  same, 
alter  thdr  relatlcai.  The  water  ■ 
applied  by  appellant  was  the  \ 
Ignated  In  Its  certificate.  Thert 
pretense  that  it  was  the  water  of 
company,  for,  long  after  its  apf 
and  application  of  water  by  the  v 
pany,  the  ownership  ot  tbe  right  U 
the  canal  company  was  recogn 
negotiations  were  being  carried 
quire  it,  culminating  In  tbe  com 
above  stated.  Consequently,  we 
that  the  water  company  took  not 
the  canal  company  pxiae  to  tha  d( 


Digitized  by 


Colo.) 


BOABD  OF  COM'BS  ti.  LEONARD. 


688 


tober  24,  ISBl.   See  Sleb«r  T.  Frlnlc.  7  Colo. 
152,  2  Pac  ReD.  901. 

At  the  date  of  the  ooDT^nce,  luid  the 
canal  company  any  ptopertj  or  rested  rights 
that  tbe  water  company  could  acquire  by  a 
coDT^ancet  Prior  to  July  8,  1889,  surveys 
were  made,  and  a  line  adopted  and  platted. 
On  that  date  the  certificate  and  plat  woe 
filed  as  reqolred  by  law.  By  December  24th 
ot  the  same  year.  978<^  tmlr.  haA  been  ex- 
pended la  excaTOtion  and  cimstructicHi  on  Its 
line,  which  waa  nerw  ntiUz^  by  the  water 
company.  On  that  date  the  executory  agree- 
mmt  was  made  with  Henry,  and  all  work 
of  constructi<m  was  abandoned,  and,  as  ap- 
pears b7  the  eTldoice  and  acts  o£  the  com- 
pany, an  bitentlon  to  construct  was  aban- 
doned. Probably  relying  upon  the  Henry 
cmtract  of  sale,  no  actlm  was  tOsea  or  work 
IKOsecnted.  After  the  failure  of  Henry  to 
perform  bis  contract,  and  the  canceUatl<m  ot  [ 
the  deed,  the  company  was  stUl  hoMing  its  | 
siqipoaed  rights  for  sale  In  the  market,  i 
negotUvUfms  were  atUl  being  carried  on  for 
a  sale  to  appellant,  and  as  late  as  June  2.3. 
1891,  negotiations  were  being  carried  on  be- 
tween the  canal  company  and  appellee  to 
sell  to  it  Finally,  aa  October  24,  1881,  the 
amTegraaoa  was  made  to  appelant  In  the 
first  six  moDths  of  Its  corporate  existence, 
only  a  trifling  som  was  spent  in  construc- 
tion; In  tiie  two  years  toUovrlng,  nothing 
whatever  was  done  towards  oona traction. 

In  Sid»er  r.  Frink,  siqira.  It  is  said:  "One 
of  the  essential  elem^its  of  a  valid  appr<q;tria- 
tlcsi  of  water  Is  the  appUcatUm  thereof  to 
snne  useful  todnstry.  To  aoQulre  a  right 
to  water  from  the  date  of  the  dlveralcn 
thereof,  ooe  must,  within  a  reasonable  time, 
employ  the  same  In  the  bosinees  for  which 
Uie  approfirlattoBi  Is  made.  What  shall  codt 
■titate  sodi  reasuiable  time  is  a  question 
ot  fact  dep«xiding  upon  the  circumstances 
connected  with  each  particular  case."  See, 
alKN  Beserrt^  Ckk.  v.  Sonthwortii,  13  Cola 
US,  21  Pac.  Bep.  102&  In  Platte  Water 
Oa  T.  MMthem  G<d(XHdo  Irrigatiim  Co.,  12 
Cdo.  581,  21  Pae.  Rep.  711,  tt  was  said: 
"To  oonstttato  a  legal  appropriatl<xi,  the  wsp 
ter  most  be  staled,  within  a  reasonable 
time,  to  s<Mne  beneficial  use;  that  is,  the  dl- 
Terston  ripeas  into  a  valid  appropriation  on- 
ly when  the  water  is  utilized  by  the  coor 
aaawT."  See  Reservoir  Ooi  v.  Southworth, 
sofva.  In  Mining  Ca  t.  Oarpoiter.  4  Mer. 
544,  the  court  said:  "Although  the  ^propria- 
ttim  Is  not  deemed  complete  until  the  actual 
diversion  or  xm6  of  the  watM*.  still,  if  such 
work  be  prosecuted  with  reaatMiable  dlU- 
gmce,  tiie  right  relates  to  the  time  when  the 
flnt  step  was  taken  to  secure  it"  Followed 
br  Kelly  v.  Water  Oo.,  6  OaL  109.  In  this 
states  see  Sleber  v.  Frink,  siqtra;  Larimer 
Oo.  B.  Ooi  r.  People,  R  Cdo.  617,  9  Pa& 
Rep.  794;  Wheeler  v.  lirlgation  Oa,  10  CoIol 
U8,  17  Pac.  Bep.  487.  In  subsequent  ded- 
dou  la  this  state  the  pzindples  <a  law  as 


stated  in  these  cases  have  been  followed  and 

deemed  controlling. 

It  will  readily  be  seen,  to  acquire  property 
in  water  that  can  be  the  sabject  of  ocmvey- 
ance,  not  only  must  there  be  the  intention  to 
take,  manifested  by  the  filing  of  the  cer- 
tificate, plat,  etc.,  but  such  intentiMi  must  be 
followed  by  actual  diversion  and  application 
to  the  purpose  Intended  within  a  reasonable 
time.  Here  there  was  no  diversiMi;  no  ap- 
plication. It  is  unnece»ary  to  determine  In 
tills  case  what  a  reasonable  time  for  the 
construction  of  the  contemplated  canal  would 
have  been,  as  construction  was  absolute 
abandoned  without  any  evinced  or  dedared 
Intention  of  resuming.  Hence  Ibe  Incipient 
right  to  take  lapsed,  and  had  reverted  to 
the  state,  long  prior  to  the  attempted  con- 
v^ance.  and  the  court  was  Justified  In  find- 
ing that  the  ynter  ctmipany  took  nothing 
by  such  conveyance,  and  that  Its  appn^ria^ 
titm  and  rights  could  not  antedate  its  own 
organization.  It  Is  shown  that  the  work 
of  construction  of  tiie  Rocky  Ford  canal  was 
commenced  on  January  6,  1890.  On  Mardi 
22d  the  necessary  certificates  of  tiie  oorporap 
UoQ  were  filed.  Work  was  continuously  and 
Tigoronsly  prosecnted,  water  turned  In  in 
July,  and  canal  completed  In  October.  The 
company,  by  its  completion  of  the  canal  and 
the  application  of  the  water,  perfected  Its 
appropriatiCT,  which  related  back  to  its  In- 
eepticMi,  and  It  had  a  legal  right  to  assert 
Its  priority  against  any  and  all  subsequent 
appropriators.  It  is  Immaterial,  for  the  pnp> 
poses  of  this  ease,  whether  the  InceptAm  of 
its  ri^ts  dated  from  the  6tb  of  January, 
when  woric  comm^ced,  or  March  22d,  when 
its  legal  right  to  appropriate  waiter  by  filing 
certificates  was  established,  and  the  ques* 
Hon  will  not  be  determined.  The  evidence 
conclusively  shows  tiiat  the  rights  of  the 
appellee  antedate  those  of  appelant,  and 
there  was  no  error  in  the  decree  of  tiie  dliK 
trict  court,  and  it  mnat  be  affirmed. 


BOABD  OF  GOHUS  OF  OARFIBLD 
COTJNTT  T.  LBONABD. 
(Court  of  Appeals  of  G<docad&  Oct  9,  1883.) 

CODNTIBS— BOAHD  OW  COMiaaSIONBBS— AUOWijrCB 

OF  Claims  —  Dibchbtios  —  Rscovsrt  Back  or 

MONST  IMPBOPBRLT  PUD, 

1.  Oen.  St  H  621.  623,  provide  that  the 
powers  of  an  organized  conn^  shall  be  exer- 
cised by  the  county  commissiooHs.  Section 
53S  prorides  that  such  board  shall  have  power 
to  examine  and  allow  all  accounts  di&r^eable 
against  the  comity.  Section  640  provides  tbat 
no  aeoount  shall  be  allowed  by  the  board  unless 
it  is  made  out  in  separate  Items,  and,  where  no 
specified  fees  are  allowed  by  law,  tiie  time  ao- 
tuall7  given  to  tiie  service  charred  In  such  ac> 
connc  uiall  b«  spedfled.  Sttd,  mat  saeh  board 
has  a  reasonable  discretloa  in  ths  admlnlBttaF 
tim  ot  county  aflhira  and  in  the  allowance  oi 
claims  for  services  performed  for  the  coun^ 
bj  a  county  officer  foe  whldi  no  spedfled  fees 
are  allowed  bj  law. 

2.  Where  one  board  of  oonunlsalaBnB  s^ 
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lows  and  pays  Anlj  Itemised  and  Terified  ao- 
eonntB  of  a  county  officer  for  tervices  in  the 
line  of  official  dut7,  for  which  no  specified  fees 
are  allowed  by  law,  a  snbsequent  board  can- 
not recover  back  from  such  office  the  whole 
sam  so  paid  him,  on  the  ground  that  it  was 
for  overcharges,  and  paid  hj  mistake,  in  the 
absence  of  fraud  on  his  part  In  obtaining  pay- 
ment 

Appeal  from  district  court,  Oarfleld  county. 

Action  by  Thomas  W.  Leonard  against  the 
board  of  county  commissioners  of  Garfield 
•county,  In  which  defendant,  by  cross  com- 
plaint, seeks  to  recover  bade  from  plaintiff 
•certain  money  aliened  to  have  been  Improp- 
erly paid  him  on  claims  against  such  county 
for  sGTvlces  rendered  as  county  clerk  and 
ex  officio  derii  of  sudi  board.  From  an  or- 
der sustaining  a  demurrer  to  certain  parts 
of  the  cross  complaint,  and  from  a  judgment 
entered  on  the  verdict  of  a  jury  directed  by 
the  court  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

J.  U  Hod  gee  and  C.  W.  Darrow,  for  appe- 
lant 

REED,  3.  The  appeal  in  this  case  was 
prosecuted  from  a  judgment  on  what  pur- 
ports to  be  the  answer  and  cross  complaint  of 
the  defendant  In  some  existing  suit  Neither 
the  record  nor  abstract  afford  any  informa- 
tion In  regard  to  the  nature  or  character  of 
the  original  action  in  which  the  document 
was  filed.  By  section  67  of  the  ClvU  Code 
It  iB  said  In  regard  to  counterclaims,  and  as 
to  what  may  be  legally  set  up  in  an  answer 
or  cress  complaint:  "First  A  cause  of  ac- 
tion arising  out  ot  the  transaction  set  forth 
in  the  complaint,  or.  answer,  as  the  founda- 
tion of  tlie  plaintiff's  claim  or  defendant's 
defense,  or  connected  with  the  subject  of  the 
acticm.  Second.  In  an  action  arising  upon 
contract  any  otlier  cause  of  action  arising 
also  up(m  contract  and  existing  at  the  com- 
mencement of  the  action."  In  the  absence 
of  aU  infonnation  in  regard  to  the  original 
suit  It  Is  impossible  to  tell  whether  the  al- 
leged counterclaim  was  admissible  in  plead- 
ing, or  whether  proper  subject-matter  of  any 
cross  complaint  under  the  first  paragraph. 
It  la  dear  from  the  nature  of  the  claim,  as 
dlsdosed  in  the  pleading  and  by  the  evi- 
dence, that  It  did  not  originate  in  any  con- 
tract; hence  was  not  proper  under  that  par- 
agraph. It  is  therefore  impossible  for  this 
court  for  want  of  proper  data,  to  determine 
whether  the  cross  complaint  set  up  facts  to 
constitute  a  cause  of  action.  In  Bliss,  Code 
PI.  I  371,  it  is  said.  In  speaking  of  matters 
that  may  be  subjects  of  counterclaim  under 
the  first  paragraph:  "The  cause  of  actl<Hi 
that  may  be  thus  cotrnterclalmed  must  be 
one  which  arises  out  of  the  contract  or  trans- 
action set  forth  In  tlie  complaint  as  the 
fonndation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action." 
Whether  this  is  the  character  of  the  daim 
attempted  to  be  enforced  we  have  no  means 
of  knowing.  It  may  be  treated  as  an  origi- 


nal suit  by  this  court,  and  ttie  coi 
the  judgment  tested  as  In  that  cla 
It  appears  that  appdlee  waa  frt 
10^  1888.  to  January,  1892,  couAt; 
ex  oBltdo  ci&k.  of  the  board  of  c 
missioners  of  Garfield  county.  I 
that  while  so  acting  he  illegally  i 
for  alleged  offidal  s^rlces  the  i 
618.71,  which  dalms  were  by 
sented  for  audit  and  allowance 
fendant  bonrd,  his  verified  rlali 
mands  against  defendant  coo, 
pretending  and  asserting  that  thi 
was  Indebted  to  him  in  the  vario 
for  the  various  services  set  forth 
hibits;  and  the  then  board  o-f  c 
missioners  of  said  county,  relyin 
pretenslcma,  assurances,  and  af 
plaintiff,  and  at  that  time  bellevl 
claims  to  be  just  and  true  and  lei 
against  said  defendant  county,  pnh 
By  which  allegatlMis  It  would  api 
stated,  that  the  money  was  o 
fraud,  and  the  presentaticm  ot 
fraudulent  bills,  In  the  veriflcati< 
he  had  been  guilty  at  perjury, 
doubtful  if  any  claim  CHrlginatlnf 
fraud  comes  within  elttier  of  tin 
cases  designated  in  the  statute  i 
basis  for  a  counterclaim.  The  dei 
the  iH>lnt  are  wmfllctlng,  but  we 
it  necessary  to  definitely  determli 
tion  In  this  case.  The  allegation 
complaint  la  that  «i  different 
April  7,  1888,  to  January  11.  IS 
"presented  for  audit  and  allowa 
defendant  board  his  CMlain  ver 
and  demands  against  defendant  o 
amounts  and  in  the  words  and 
pearlng  In  ExhlUta  A  to  O.  In 
tached  to  and  made  part  of  the 
said  cross  demand  or  account  ol 
against  plaintiff,  which  is  hereto  at 
made  part  of  this  answer,  pretend 
serting  that  this  defendant  was 
him  in  the  various  amounts  for 
services  set  forth  In  said  exhibit 
then  board  of  county  commissIoD 
county,  relying  upon  the  prete 
surances,  and  assertions  of  plain 
that  time  believing  the  said  cIj 
Just  and  true  and  legal  demands  e 
defendant  county,  paid  the  san 
thereof,  to  the  aggregate  of  $4,1S 
In  fact  and  in  truth  and  as  def< 
but  recentiy  learned  all  that  port 
claims  and  demands  spedfically  set 
schedule  to  the  aggregate  of  f2.< 
an  overcharge,  and  was  not  di 
from  defendant  as  pretended,  aai 
assured  by  him,  or  otherwise  di 
and  that  defendant  erroneously  a 
take  paid  plaintiff  for  tbone  Iten 
ice  contained  in  said  schedule  < 
against  plaintiff  in  the  amounts  tti> 
fled,  aggregating  (2,618.71.  as  afa 
many  of  which  said  It^ns  of  j 
statute  prescribes  no  fees  or  c 
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paontion,  nor  did  nld  board,  hf  an  «zh^ 
dM  <rf  discretion  or  otherwise  tban  ttiroa^ 
«rror  and  mistake  allow  the  same  or  any  part 
ttaereoC  And  defendant  says  that  by  reason 
<a  neb  erroneous  paymmta  the  plalntUT  be- 
came, and  still  remains,  Indebted  to  defend- 
ant In  the  said  snza  of  12,618.71."  In  the 
schedtdes  embraced,  (some  10  printed  pages,) 
preceding  each  Item,  occurs  the  following: 
"To  lU^^  and  acesslTe  fees  and  overchar- 
ges made  and  presented  by  said  Leonard 
against  and  paid  by  said  county  In  errcMr 
and  by  mistake,  and  WTongfnlly  charged  and 
paid,"  or  words  of  the  same  legal  effect.  It 
Is  provided,  (Gen.  St  {  621:)   "Each  oi^an- 
Ized  comity  within  the  state  shall  be  a  body 
corporate  and  politic."  "Sec.  523.  The  powers 
of  a  county  as  a  body  politic  and  corponite 
sball  be  exercised  by  a  board  of  county 
commissioners  therefor."  By  section  538  It  Is 
said:  'The  board  of  county  commlsaloners 
of  each  counly  shall  have  powee:  *  •  * 
Second.  To  examine  and  settle  all  aocotmts 
of  the  recdpts  and  expenses  of  the  county 
and  to  examine  and  settle  and  allow  all 
acconnts  chargeable  against  the  county,  and 
when  BO  settled  they  may  Issue  connty  ordexs 
tlierefor  as  provided  by  law."  "Sec.  546.  No 
account  shall  be  allowed  by  the  board  of 
county  commlstoners  unless  the  same  shall 
be  made  out  In  separate  Items  and  the  na- 
ture of  each  Item  stated;   and  where  no 
specified  fees  are  allowed  by  law,  the  time 
actually  and  necessarily  devoted  to  the  per- 
formance of  any  service  charged  fn  sudi  ac- 
count shall  be  spedfled,  which  account  so 
made  out  shall  be  verified  by  affidavit"  lAe 
connty  commlsslNiers  tber^ore  are  Invest- 
ed with  full  and  sole  power  to  manage  the 
business  affairs  of  the  county.  "Tbey  are 
necessarily  vested  with  reasonable  discretion 
In  the  administration  of   county  affairs." 
Roberts  v.  Pe<vle,  9  Colo.  468,  18  Pac  R^. 
630.  "The  rule  governing  the  allowance  ta 
claims  by  the  board  of  county  commission- 
ers Is  that  the  authority  must  be  found  In 
fbe  statute,  dther  in  express  words  or  by 
fair  Implication.  In  other  words,  in  order 
to  bind  the  county.  Hie  county  commissioners 
must  act  within  the  scope  of  their  authori- 
ty. Where  a  claim  Is  dearly  not  a  legitimate 
cbarge  against  the  county,  the  county  com- 
missioners have  no  power  to  allow  It,  and  Its 
allowance  would  neither  bind  nor  estf^  the 
county;  as,  for  example,  where  the  commis- 
sions of  a  collector  of  taxes  are  fixed  by 
statute  at  a  certain  rate  pn-  cmt,  and  the 
board  allows  him  a  greats:  rate.  But  the 
compensation  tor   every  legitimate  charge 
against  a  county  la  not  fixed  by  statute, 
nor  ev^  expressly  provided  for.  It  Is  there- 
fore within  the  functions  of  the  board  of 
county  commlssltHters,  In  such  cases,  to  al- 
low reasonable  compensation."  Boberts  v. 
People,  supra.    It  <dearly  ai^years  from  the 
ftticount  set  oat  In  the  pleading  that  the 
•ervices  were  pwformed  by  the  clerk  In  the 
line     his  duty;  that  the  acooonta  filed  wetv 


Itemized,  and  eatdi  verified,  mbmltted  to  a 
preceding  board  of  county  commtariontts,  al- 
lowed, and  warrants  drawn  for  them;  that 
a  8ubse<iufflit  board  seeks  to  recover  the  mon- 
ey paid.  It  is  not  alleged  that  the  s«^cea 
were  not  performed;  that  they  were  not  In 
the  line  of  official  duty;  that  the  money 
was  obtained  by  fraud;  that  the  several  ac- 
counts were  not  duly  Itemised  and  veri- 
fied; nor  Is  it  alleged  that  the  amount  diar- 
ged  was  ezcee^ve.  It  goes  to  the  entire 
charge  in  each  Instance,  declaring  the  entire 
amount  an  overdiarge  and  lll^ial,  and  allow- 
ing nothing  for  the  services  rendered.  Tak- 
Ing  into  consideration  the  power  and  dlscre- 
ti(Hi  vested  In  the  board,-  and  the  further 
fact  which  Is  not  denied,  that  the  services 
were  piK^ormed,  and  the  language  of  the 
court  In  Roberts  v.  People,  supra,  in  regard 
to  the  discretion  vested  in  the  board,  how 
can  It  be  said  by  a  subsequent  board  that 
the  allowance  of  the  respective  claims  was 
not  permisslUe  In  the  discretion  of  the  tor- 
ma  board,  and  their  action  cmdnalve?  And 
this  presents  the  question,— when  tbara  Is 
neithtf  fraud  nor  Illegality  in  making  the 
claims  or  in  securing  their  allowance.— can 
a  snbsequmt  board  review  the  discretionary 
acts  of  a  fwmer  board?  We  do  not  find  It 
necessary  to  dedde  the  question  In  this  case, 
but  reason  and  authority  are  both  against  it 
It  Is  true,  as  a  general  proposition  of  law, 
that  money  obtained  by  fraud  or  mistake 
can  be  recovered  back,  modified  In  regard 
to  mistakes  in  regard  to  the  law.  But  wfaHi 
nedther  mistake  of  law  or  fact  are  alleged, 
but  only,  perhaps,  the  abuse  of  dlscretlimary 
power,  how  can  It  be  said  to  have  be» 
paid  by  mistake,  or  to  have  be&i  illegally 
obtained?  It  would  -seon  that  counsd  tor 
the  connty  labored  vaiAer  a  misapprehension 
in  regard  to  the  law  hi  supposing  that  the 
board  had  no  discretlw,  and  that  all  pay- 
mmta  were  Illegal  where  the  services  were 
not  prescribed  and  fees  fixed,  bj  oveiiotA- 
ing  the  net^esary  discretion  vested  In  the 
board  and  vitally  necessary  In  the  adminis- 
tration of  county  business.  The  allegatloas 
in  the  cross  complaint  are  Insuffldeat  In  the 
manner  pleaded,  to  cimstltute  a  cause  of  ac- 
tion. The  Judgment  of  the  court  in  snstafai- 
Ing  a  demnner  to  cntaln  parts  of  the  cross 
complaint  and  Instructing  the  Jury  to  find 
for  the  defendant  (appellee)  upon  the  pleads 
lugs  was  warranted*  and  must  be  affirmed. 


BIYBIRS  V.  BOWBM. 
(Oourt  of  AKieals  of  Oolorado.  Oct  9,  1888.) 

SaU— ImPLIBD  WiHRAKTT  OF  TiTLE— WhSN  AO- 

TioN  Lies. 

The  vMidee  of  a  diattel  cannot  tsoovar 
from  his  veador  on  the  implied  warrant  of 
title,  what  it  appears  that  not  he,  but  his  ven- 
dee, was  dlBposseued  of  the  chattd  by  the 
legal  owner,  and  that  he  faai  not  rdmbuwd 
sneh  seoMid  voidee,  or  been  mads  liable  W 
Urn  fir  the  value  of  tbs  ohattaL 
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Appeal  from  ArapAboe  coanty  court 
AoUoa  l>7  Fnnk  P.  Bowen  against  A.  W. 
Myers  for  breacSi  ot  ttie  im^led  mrnuily  at 
title  on  tbe  sale  «t  a  hone.  From  a  Judg- 
ment for  j^alntlff,  defendant  appeals.  Be- 
rersed. 

Bartda  &  Blood,  for  appellant  S.  &  Ab- 
bott, tor  appdlea. 

BEED,  J.  In  1887  appeOee  bongfht  of  ap- 
pellant a  hixae,  for  floa  In  1S88  be  sold  it 
to  a  man  by  the  name  ot  I^ker.  FaAw 
sold  to  Bnrke.  la  September,  1880,  (me  N. 
B.  Pratt  saw  the  borse,  and  Identified  It  as  one 
that  had  been  stolen  from  bim;  and  took  and 
retained  the  possession.  It  appears  ttiat  both 
appellant  and  appellee  were  satisfied  wittt 
Pratt's  claim  of  ownenhlp,  and  allowed  him 
to  retatai  the  animal  wlthoat  oontroTOsr. 
The  action  was  bronig^t  by  appellee  to  re- 
ooTor  the  price  paid.  On  trial  before  a  Jus- 
tice of  the  peace,  flie  plaintiff  obtained  Jndg- 
mmt  ftnr  fSO  and  costs.  An  appeal  was  taken 
to  the  county  court;  a  trial  had.  resulting  In 
a  Judgmoit  fbr  the  plalnUfl  (appeUee)  for 
f  100  and  costa^  from  which  this  appeal  was 
piUKonted.  • 

Several  general  assignments  of  error  are 
made,  which  may  be  consolidated  into  one, 
and,  when  so  consolidated,  is,  in  effect,  that 
the  court  erred  In  the  law  of  the  case^  and 
that  the  Judgment  should  hare  been  for  the 
defoidant  Oouns^  in  argomoi^  contend 
that  the  hwse  haring  been  taken  from  the 
possession  of  Burke^  a  Tendee,  and  appose 
having  retained  the  money  received  for  the 
horse,  and  having  neither  voluntarily  paid 
back,  nor  been  made  liable  to  pay  back,  the 
maxttj  rsoelTed  fi>r  the  iiorse,  by  ^oeess  of 
law,  he  had  suffered  no  damage,  and  could  not 
maintain  his  action.  According  to  all  the  au- 
thorltles^  there  Is  In  ttie  sale  of  the  chattel 
an  Implied  warranty  of  the  legal  ownership 
of  fiw  TCDdor,  wUch  amounts  to  a  covmant 
that  the  vendee  shall  not  be  evicted;  from 
or  disturbed  in  the  jrassesrion  of  the  chat- 
tel. A  breach  of  such  Implied  warranty  gives 
a  canse  <Hr  action,  but  to  maintain  the  acs 
tioo  the  Tsndee  must  be  evicted  from  the 
possession  of  the  chattel,  or  have  reimbursed 
his  own  vendee;  In  other  words,  he  must 
have  sustained  damage  by  reason  of  the  evlc- 
tlon.  In  this  case,  appellee  was  not  injured 
by  Pratt  taking  possession  of  tiie  horse. 
Burke,  the  third  vendee,  was  dispossessed. 
Appellee  had^stAd  the  horsey  and  received  and 
retained  the  money;  had  not  rdmbnrsed  any 
sabsequoit  vendee,  nor  been  made  liable  to 
do  so.  It  does  not  appear  that  any  claim  had 
been  or  was  b^ng  assoted  by  reason  <tf  the 
foUure  of  title,  and  we  are  not  to  presume 
any  claim  would  be  asserted,  or  any  damage 
sustained  by  ^  a^ellee;  If  the  presmt  ao- 
tlon  ts  sustained,  he  will  have  rec^ved  pay 
for  the  animal  twice,— onoe  from  bis  vendee, 
and  again  fr<Mn  tbe  vendor.  Of  appellee's 
BabUity  to  his  vendee,  there  can  be  no  doubt; 


bat  unto  be  Is  In  some  way  made 
voluntarily  refunds  the  mousy  re 
can  malntafai  no  action,  having  an 
Injury.  l%e  deciaAona  of  the  cm 
when  and  to  whom  the  vendor  is 
not  perfectly  harmonious,  bat  Hie 
doctrine  a.ppeaa  to  be  the  rule  as  t 
Bort  T.  Dewey,  40  N.  T.  28S,  where 
"No  Intmnediate  covenantee  can  sn 
nantor  till  he  btnudf  has  been  ooi 
pay  damages  upon  his  own  warrant 
In  equity  and  law,  fills  would  seem 
only  Just  and  practicable  role.  ' 
ment  will  be  reversed,  and  cause  : 


POST  et  al.  V.  UIliBS  et  aL  GrPi 
SAME.    UOUNTAIN  VIMOl 
00.  St  al.  V.  SAMB. 
(Supreme  Ooort  <tf  New  Uexleow  I 

1808.) 

UsoHAMiCB*  Lima— IToTicE— Bill  —  S 
—  To  What  Libh  Attacbm  —  Pu 
Pabtibs— Waivbh  ov  Objbctios. 

1.  Comp.  Laws,  {  1620,  provld 
lien  shall  attach  whether  the  matoia 
Dished  or  labor  done  at  the  Instai 
owner  of  the  boildins  or  his  agent, 
every  contractor  or  other  penaa  hav 
of  the  cODBtmctitHi  Bliall  be  hdd 
agent  of  the  owner,  for  the  ponios 
act  Section  1524  requires  the  dain 
for  reoord  his  claim,  which  shall  m 
alia,  the  name  of  the  jtawoa  by  who 
employed,  or  to  whom  he  fDnusbed 
rial.  Section  1629  makes  It  the  di 
owner,  within  three  days  after  b 
knowledse  of  the  contract  to  give  i 
he  will  not  be  reBponstble  therdor. 

a  notice  whldi  gives  the  name  of  1 
contracted  with  is  suffiduit,  wltboa 
what  relatiOD  such  person  sostalni 
owners.    Lee,  J.,  disseothig. 

2.  nDder  Oomik  Laws,  H  If 
which  provide  that  every  person 
raaterisis  to  be  used  in  the  oonstrad 
structure  has  a  Usa  on  the  same,  an 
land  on  which  any  structure  Is  com 
also  subject  to  the  lira,  the  improvci 
not  become  a  part  of  the  real^,  to 
persons  doing  the  work  and  furniahlt 
terials  to  mechanics*  Uens. 

3.  The  fact  that  a  Inll  to  mfn 
(dianio's  lien  shows  that  the  improf 
loaga  to  one  i»erson.  and  the  land  to 
of  whom  are  made  parties,  does  not 
bill  demurrable. 

4.  Where  infants  are  Joined  w 
as  d^eodauts  in  suits  to  enforce  : 
IlMis,  and  the  adults  se^  and  obt 
missal  as  to  the  Infants,  sadi  ado 
afterwards  complain  that  the  faifani 
parties.  Lee,  J.,  dissenting. 

Appeal  from  district  court.  Bans 
ty;  W.  D.  Le^  Judge. 

Three  actions  consolidated  and 
gether,r-one  by  B.  J.  Post  ft  O 
George  H.  Miles  and  others,  one 
Stahlln  against  the  same  d^endaut 
the  Uotmtaln  Blectric  Oompany  i 
&  Prlestcoi  against  Qie  same  defen 
oiforoe  mechanics'  liens.  From  a 
sustaining  demnrrm  to,  and  disml 
bills,  piaintHfti  appeal.  Reverted. 

Hie  other  facts  folly  appear  In  t 
hig  statement  by  PRBBMAN,  J.: 
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These  were  prooeedlngB  to  enforce  mechan- 
ics' and  material  mcsi's  liens  on  tiie  Armljo 
House,  a  hotel  in  tbe  city  of  Albuqaerqae, 
They  were  oonsoUdated  and  heard  together 
in  the  court  below.  A  demurrer  was  Inter- 
posed  by  tlie  adult  defendants,  which  as- 
signed, among  other  causes:  (1)  That  two 
of  the  defendanta  were  minors,  and  could  not, 
therefore,  either  by  themseJTca  or  guardians, 
create  a  lien  on  their  reel  estate;  <2)  that  the 
notice  of  Uoi  showed  tsiat  the  contract  for 
work  and  materials  was  entered  Into  by  the 
Hen  claimants  with  Miles,  who  was  not  the 
owner  of  the  real  estate,  without  diowlng 
what  relation  the  said  Miles  sustained  to  the 
owners  of  Ihe  realty;  (S)  that  the  petition 
showed  that  a  part  of  the  ImproTement  or 
stracture^  viz.  a  dynamo,  belonged  to  one  of 
the  def^dants,  while  the  ground  on  which 
It  was  erected  belonged  to  others  of  the  de- 
fendants. The  demurrer  was  sustnlned,  with 
leave  to  the  oomplalnants  to  amend  their 
MU.  Hie  comiOalnantB  declining  to  amend, 
the  bin  was  dismissed.  On  a  subsequent  day 
of  the  same  term  of  the  court,  howerer,  the 
fiomplainants  took  leave  to  amend  their  bUl 
by  striking  out  the  natnes  of  the  minors  and 
tbeir  guardian.  Leave  was  likewise  granted 
to  the  def^ants  to  amend  tbelr  demurrer 
by  assigning  Qie  nonjoinder  of  the  minors 
as  a  ground  ttiereof.  l%Is  order  was  made 
nunc  pro  tunc,  so  as  to  r^te  to  the  day  on 
which  the  demurrer  was  sustained.  There- 
upon, the  bill  and  demtirrer  were  oontidered 
as  amended,  and  the  bill  stood  dismissed. 

Bernard  &  Boder,  for  appeUants  A.  L. 
StahUn  and  Post  &  Go.  Johnston  &  Finical, 
for  appellant  Mountain  Electric  Co.  >felll 
B.  Field,  for  appMan. 

ii*REEMAN,  3.,  (after  stattsg  the  teots.) 
Tb»  statute  (Oomp.  Iaws,  I  VS24)  re^ulreB  the 
llCT  claimant  to  set  out  In  his  notice,  inter 
alia,  the  name  of  the  person  by  whom  he  was 
emidoyed,  or  to  whom  he  furnished  the  ma- 
terial. The  nottoe  In  quesdoD  alleges  "that 
Q«orge  H.  Miles  is  the  name  of  the  person 
wbo  employed  th«n  to  perform  said  labor 
and  furnish  said  material"  This  Is  a  literal 
c-oropliance  with  tbe  statatet  It  Is  Inslstpd, 
however,  that  It  does  not  meet  thesubetautlal 
reanirements  of  the  statate,  In  that  it  does 
aot  show  tbe  ration  existing  between  Miles, 
who  ordered  the  materiajs,  and  the  otber  de- 
fendants, who  are  the  owners  of  the  prop- 
erty to  be  chained  with  the  ll«i;  that,  as 
the  notloe  Is  the  fomidatlon  of  the  action.  It 
cnnst  contain  within  itself  averments  sufficient 
to  charge  the  property  with  the  lien,  and 
must  therefore  show  that  the  party  oontmct- 
log  for  tbe  labor  or  materials  was  an  author- 
ised agent  of  the  owners  of  the  property 
soiigbt  to  be  cliai%;ed;  that  otherwise  a  mere 
stmnger  ml^t,  withoot  the  knowledge  of 
(be  owner,  create  a  charge  upon  the  i«op- 
erty.  In  support  of  this  contention,  we  are 
r^erred  to  the  cum  oC  Wamn  t.  iiaaAo,  29 


Pac  Bep.  837,  and  Manufactni1i«  Ool  t.  WO* 
son,  Id.  829,  wherein  Uie  supreme  oovrt  of 
WashlngtMi,  construing  a  statnta  tdentScal 
with  ours,  held  that  the  notice  most  show 
the  relatloo  between  the  owner  and  the  pe^ 
son  to  whom  the  materials  were  furnished. 
"It  will  be  further  seen,"  s^  ttie  court,  "from 
said  notice,  that  tbe  goods  were  not  furnished 
to  the  owner  directly,  Imt  were  furnished 
to  a  firm  named  In  the  notice.  In  such  a 
case,  we  think  that  the  statement  of  terms 
and  conditions  of  contract  should  show  that 
such  a  relation  existed  between  the  firm  to 
whicb  they  were  furnished,  and  the  owner, 
as  will  bring  it  within  the  list  of  those  who, 
tmder  the  lien  law,  could,  for  the  purposes 
thereof,  hind  the  owner."  We  cannot  accept 
tills  as  a  sound  construction  of  our  lien  laws. 
Section  1620,  Oomp.  Laws,  provides  that  a 
Hen  shall  attach  whether  the  materials  are 
furnished  or  labor  done  "at  tbe  instanoe  of 
the  owner  of  the  building  •  •  •  or  his 
i^ent;  and  every  contractor  •  •  •  or 
other  pMson  tiavlng  charge  of  th.e  construc- 
tion •  *  •  shall  be  held  to  be  the  agent 
of  the  owner  for  the  pnrpoecfl  of  this  act" 
Seetloa  1524  requires  tbe  dalmant  to  file  for 
record  his  daim,  prescriblDg  what  shall  be 
set  otrt  in  said  dalm.  The  appdlants  filed 
th^  dalm  as  required  1^  the  statute,  setting 
out  everything  required  lj>y  the  statnte; 
among  others,  the  tta)ne  of  the  party  at  whose 
request  the  materials  were  furnished.  Tbis 
party,  the  bill  statt«.  was  "In  diarge  of  the 
construction,  improvements,  alteration,  and 
labor"  on  the  bulldtag.  If  this  Is  true,  the 
statute  makes  him  the  agent  of  the  owner 
"for  the  pnrpoeee  of  thfa  aet."  It  is  Insist- 
ed, however,  that  the  bill  cannot  be  looked  to, 
with  a  view  to  correct  any  error  or  omission 
contained  In  the  notice.  This  would  be  true 
as  to  any  positive  and  BUbstantlal  defect,  hot 
there  Is  none.  The  statute  does  not  require 
that  the  lien  claimant  ^all  advise  the  owner 
that  the  lien  was  created  by  virtue  of  a  con- 
tract made  with  Us  (Hie  owner's)  agent  It 
requires  the  claimant  to  give  the  owner  the 
name  of  the  party  with  whom  the  contract 
was  made,  and  thereupon  it  becomes  the  duty 
of  the  owner,  within  three  days  afta*  he  shall 
Iiave  obtained  knowledge  of  the  contract  to 
give  notice  that  he  wUl  not  be  responsible 
for  the  same.  Comp.  Laws,  i  1629.  Aside 
from  the  fact  that  the  statnte  does  not  re- 
quire the  lira  claimant,  in  his  notice,  to  ad- 
vise the  owner  of  the  relation  existing  be- 
tween him  and  the  claimant,  what  good  pur- 
pose would  such  information  serve?  If  Hie 
party  claiming  to  be  the  agent  of  tiie  owner 
is  not  In  fact  his  agent,  but  a  mere  volun* 
teer,  no  one  Is  In  a  better  position  to  know 
that  fact  than  the  owner,  and  the  statute 
affords  him  an  opportunl^  to  protect  himself 
against  any  contract  soade  by  such  unau- 
thorized par^.  He  has  only  to  give  the  Urn 
claimant  notice  that  he  wUl  not  be  re^Min- 
irtble  for  the  contracts  ot  neb  party.  BuA 
mpifam  it  Aoold  oooor,  u  a  mattsr  of  tui. 
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that  sDoh  contractor  wu  not  tbe  agent  of 
tbe  owner,  but  a  mere  Tolnnteer.  If,  under 
mich  olrcmnBtancee,  the  owner  should  allow 
Mm  to  contract  debts  for  BuppUes  on  the 
credit  of  Us  supposed  agency,  without  giving 
the  meobanlc  or  furnisher  the  reqtUred  notice, 
then,  in  equity  and  good  conscience,  he  oug^t 
to  be  bound  by  such  contract  The  mechanic, 
In  good  faith,  contracts  with  the  supposed 
agent,  gires  the  owner  notice  of  the  fact 
and  that  he  Intends  to  claim  a  lien  for  his 
work.  Hie  owner  remains  silent  until  the 
worlc  Is  d<Hie,  and  then  seeks  to  defeat  the 
lien  because  ihe  supposed  agent  was  not  au- 
thorized to  make  the  contract,  or,  as  in  this 
ease,  because  the  lien  claimant  did  not  advise 
him  that  the  contractor  was  his  agent  We 
do  not  think  this  reasoning  sound.  A  sub- 
jitantlal  oocnpUance  with  the  statute  is  all  that 
Is  required,  (Pbll.  Meoh.  Liens,  670;)  and, 
without  undertaking  to  reconcile  the  some- 
what conflicting  authorities  as  to  whether 
statutes  creating  liens  in  favor  of  mechanics 
and  material  men  should  receive  a  strict  or 
liberal  construction.  It  Is  enough  to  say  tliat 
our  statute  does  not  require  the  lien  claimant 
to  state  in  his  notice  the  rriaUons  existing  be- 
tween the  party  contracted  with,  and  the 
owner  of  the  land  or  Improvements.  Besides 
whioh,  no  good  re&son  seems  to  exist  why 
he  should  give  the  owner  such  information. 
It  may  be  that  the  mechanic  does  not  know 
what  relation  exists  between  the  partlesv  and 
the  very  ptirpoee  of  the  notice  may  be,  in  part 
at  least  to  ascertain  frooj  the  owner  whether 
the  party  contracted  with  Is  authorized  to 
create  the  debt  Shotdd  the  owner,  prompt- 
ly, as  required  by  the  statute,  disclaim  any 
finch  relation,  the  meohanlo  or  material  man 
may  take  steps  to  secure  himself.  If,  how- 
■ever,  the  owner  remains  sllait  it  Is  to  be 
presumed  that  the  indebtedness  was  properly 
located,  so  that  such  owner  viUl  aft^^ards 
be  estopped  to  deny  the  authority  of  the  sup- 
posed agent 

We  have  examined  with  some  care  the  case 
of  Heald  v.  Hodder,  (Waeii.)  32  Pac.  Rep. 
728,  wherein  the  decision  of  the  court  In 
Warren  v.  Quade  Is  examined  and  reaf- 
firmed; and,  with  great  respect  for  iha.t 
court,  the  reasons  assigned  seem  to  us  wholly 
Insufficient  to  maintain  the  rule.  The  coiurt 
admltB  "that  there  are  some  cases  which 
hold  that  if  the  lien  notice  contains  the  alle- 
gations specially  required  by  the  statute  to 
be  set  out  therein,  it  Is  prima  facie  valid." 
The  learned  Judge,  however,  proceeds  to  say 
that  "such  decisions  do  not  so  well  har- 
monize with  our  views  as  those  which  hold 
that  there  must  be  sufficient  facts  set  out  in 
the  lien  notice  to  prima  facie  show  that  a 
lien  can  be  enfwced."  If  the  court  ^  the 
use  of  this  language,  means  to  bold  that 
netting  oat  In  bis  notice  evoTthing  that  the 
statute  requires  does  not  constitute  even  a 
prima  facie  claim  in  favor  of  the  mechanic 
-or  matra-ial  man,  we  think  the  decision 
-stands  alooe,  and  unsupported  bv  any  aa- 


tbMlty,  for,  aside  from  tlie  fact  1 
ute  makes  "every  ccmtractor,  su 
architect  builder  or  other  pe 
chai^  •  •  •  of  the  oonstmc 
the  agent  of  the  owner  for  the 
this  act"  (Comp.  Laws,  S  152C 
tractual  relations,  without  the 
statute,  would  invest  the  coatrat 
er  with  the  authority  to  bind  tht 
the  owner.  It  Is  not  pretender 
possession  of  the  premises  wou 
a  mere  tenant  to  create  the  lie: 
ant  may  be  in  possession  for  n 
pose  than  to  take  care  of  tl 
Baxter  v.  Hutchings,  49  HI.  116 
Tows,  HE  111.  l.SS,  3  N.  E.  Re] 
even  in  cases  of  this  character 
tenant  has  no  authority  to  ImF 
owner  have  knowledge  of  the  fac 
the  tenant  to  create  the  lien,  he 
Hlggins  v.  Ferguson,  14  HI.  269; 
V.  Holmes,  23  111.  85.  But  a  cot 
ing  charge  of  the  erection  or 
building  or  structure  Is  the  a 
owner  for  all  the  purposes  inclc 
work,  and,  among  others,  that  < 
material  and  employing  labor,  i 
to  this  is  the  authority  to  crea 
Parker  v.  Bell,  7  Gray.  431;  Ne 
right  (Ind.  Sup.)  16  N.  B.  Eep.  50 
Walcott  15  Gray,  M;  Ctark  t. 
Allen,  643;  PhU.  Mech.  Uena.  52 
[the  owner]  has  authorized  the 
of  the  laborer,  tlie  Hen  attaches  1 
of  law,  unless  he  takes  the  necc 
ures  to  prevent  it"  Clark  v. 
Allen,  546.  The  fact  appearing  1 
terials  were  furnished,  or  the 
with  the  knowledge  of  the  own 
creates  the  agency.  Pomwoy  v. 
(Neb.)  49  N.  W.  Rep.  1131.  1 
closely  Into^oven  are  the  relati 
between  the  contractor  and  the 
It  has  been  hdd  that  a  notice  U 
that  the  material  man  bdd  a  11c 
of  a  contract  made  with  him 
is  satisfied  by  proof  that  the  ma 
furnished  under  a  contract  wfi 
tractor.  Newhouse  v.  Morgan.  (I 
N.  B.  Rep.  l&S,  citing  Neele? 
lis  Ind.  316,  15  N.  B.  Rep.  5 
case  of  Lumber  Co.  v.  Oottsche 
Rep.  862,  the  supreme  court  of 
consuming  a  statute  Identical  wit 
"There  is  nothing  In  this  sect! 
other,  that  requires  the  mater 
state  In  his  claim  of  llm  nffaat 
person  to  whom  he  furnished  t 
bore  to  the  owner,~whetha  cc 
agent  Nor  does  the  burden  of  • 
whether  any  contract  made,  or  a 
be  made,  between  the  owner  and 
was  valid  or  not  rest  on  him,  wh< 
to  file  his  lieu.  He  must  state  t 
quired  by  the  statute."  In  vlev 
most  unbroken  idiain  of  authorl 
view  of  the  plain  provision  of 
that  makes  the  contractor  or 
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charge  of  the  ImproTenmt  the  agent  of  the 
owner  for  the  purposes  of  the  lien,  and  of 
the  further  fhct  that  a  mere  atranger  can 
create  the  lien.  If  the  ownor  hare  knowledge 
of  the  work,  and  falls  within  three  days  to> 
disavow  his  responsibility.  It  la  difficult  to 
appreciate  the  reasoning  hj  which  It  Is 
Bought  to  interpolate  the  additional  re<iiiire- 
ment  (eonfeesedly  not  within  the  letter  of 
the  statute)  that  the  mechanic  or  material 
man  shall.  In  addition  to  what  the  law  re- 
quires, advise  the  owner  whether  the  party 
in  charge  of  tlie  building  or  structnre  Is  his 
(the  owner's)  agent,  or  a  mere  stranger. 
The  name  being  gl7ai,  as  required  by  the 
statute,  who  but  the  owner  Is  In  a  position 
to  know  whether  or  not  be  has  given  such 
pel  son  authority  to  bind  him?  It  Is  proper 
to  observe,  In  this  connection,  that  one  of 
the  demurrants,  Mlles^  wis  himself  the  party 
in  charge  of  the  work,  and  the  party  with 
whom  the  contract  was  made,  and  who  also 
had  some  personal  Interest  In  the  Improre- 
ments;  and  yet  he  says  that  the  claimants 
have  no  right  of  action  against  him,  because, 
forsooth,  he  Is  not  advised  by  complainants' 
notice  whether  or  not  he  was  antlKwiced  to 
pnrcluuw  the  nutterlsls  m  oratract  toe  the 
work. 

It  la  contended  by  the  solicitor  for  the  ap- 
pellees that,  In  addition  to  the  foregoing, 
there  Is  another  objection  to  the  validity  of 
the  proceeding  on  the  part  of  the  Mountain 
Ulectrfc  Company  and  Smith  k  Prieston, 
wblch  is  this:    The  bill  shows  that  defend- 
ant Miles  contracted  with  complainant  com- 
pany for  a  dynamo  and  fixtures,  and  wltb 
complainants  Smith  ft  Prieston  to  put  the 
same  in  place,  and  that  defendant  Po^ecto 
Armljo  became  the  owner  of  the  dynamo, 
and  that  the  other  defendants,  excepting 
Miles,  were  the  owners  of  the  real  estate; 
tbat  it  does  not,  therefore,  appear  that  the 
dynamo  became  a  part  of  the  realty,  but 
tbe  contrary.    The  statute  does  not  require, 
as  a  condition  upon  which  the  Men  on  the 
realty  Is  made  to  d^end,  that  the  improve- 
ments should  become  a  part  thereof.  The 
lien  attaches  to  the  "structure,"  and  to  the 
land  upon  which  it  to  "constructed."  Sec- 
tion       iwovides  that  '*erery  persim  •  *  • 
fnnUshing  materials  to  be  used  In  the  con- 
atntctlon  *  *  *  of  any  mliUng  claim  or 
otber  structnre  •  •  •  bas  a  lioi  tm  tiie 
aame,"  and  sectlfni  1522  declares  t^t  "the 
land  npon  whi<dk  *  •  *  aqy  stmctore  Is 
constructed  *  •  •  to  also  subjected  to  Ilia 
lien.*'   Tlie  esses  of  Schettler  v.  Vendome, 
eta«  Bath  Co.,  27  Pac.  Rep.  76,  and  K^ogg 
V.  Manufacturing  Co.,  25  Pac  Rep.  461,  fall 
to  support  the  defendants'  contention  that 
tbe  structure  must  become  a  part  of  the 
irealt7>  or  a  flxtnre,  before  the  Uea  oan  at- 
t0cta  ta  the  land.*  In  the  latter  case.  It  was 
lield  that  the  description  of  the  lend  sought 
CO  be  charged  with  tbe  lien  was  fatally  vague 
^nd  uncertain,  and  that  nnder  the  statute 
of  that  state  (WaSUnffttm)  no  lien  could  be 


maintained  upon  the  building,  as  such,  apart 
ftom  any  Interest  In  the  land  npon  which  tt 
to  altnated.  Tbe  llm  could  not  be  enforced 
against  the  buUdlDK  because  it  could  not  be 
separated  from  the  realty,  of  which  It  was 
a  part;  and  no  lien  could  be  enforced  against 
the  land,  because  it  was  not  snffldently  de- 
scribed. In  On  Vendome  Case,  it  was 
shown  that  the  work  (repairing,  moving,  and 
refitting  vaitons  steam  and  soil  pipes  con* 
nected  wlQi  a  bathing  estaUlshment)  did 
not  go  towards  the  Improvement  of  the 
building,  In  any  way,  but  "were  all  Inde- 
pendent of  the  btdldlng,"  and  that  tmder 
the  statutes  of  tliat  .state  no  Uen  could  be 
created  on  i)er8onal  property;  that,  there- 
fore, no  Uen  of  any  diaracter  was  created. 
The  objection  In  the  case  at  bar  proceeds 
upon  the  assumption  that  the  dynamo  was 
a  mere  "trade  flxtnre,"  and  did  not  become 
a  part  of  the  realty,  and  that,  therefore.  Its 
section  on  the  lot  In  question  did  not  create 
a  Uok  on  said  lot  What  conatitntes  a  fix- 
ture has  given  rise  to  much  discussion.  Mr. 
Swell,  in  his  work  on  Fixtures,  gives  iis 
three  tests:  (1)  Real  or  constructive  annota- 
tion of  the  article  in  question  to  tbe  realty; 
^)  appropriation  or  adaptation  to  the  use 
or  purpose  of  that  part  of  the  realty  with 
which  it  to  connected;  ^  tba  Intention  of 
the  party  making  the  anneratlMi  to  make  it 
permanent  Bwell,  Flxt  p.  21.  According- 
ly, it  has  been  hdd  that  a  fumaoe  to  a  flx- 
tnrei  Bank  r.  Btmacnm,  (Nebb)  61  N.  W. 
Rep.  288.  Whatever,  as  betwen  vendor  and 
vendee,  posses  by  deed  of  tbe  premises,  wltb- 
ont  special  oinmemtion,  to  a  flxtnre.  Watts- 
Campbell  Co.  T.  Ywentflwg,  (N.  Y.  Appu)  26 
N.  B.  Rep.  lOOa  Hr.  BweU  lays  It  down  ss 
the  clear  tanden^  ot  modern  authority  to 
give  ^re-emlnence  to  ttie  anestl<m  of  Inten- 
tion. lOwcU*  Flxt  p.  22,  and  anthmlties 
dted.  Tested  by  thto  nils^  it  to  dUBcnlt  to 
determine  on  demurrw,  whether  the  dyna- 
mo was  or  not  to  be  regarded  as  a  fixture. 
The  Mil  states  tbat  the  strucTUre  (electrical 
apparatus)  was  pnt  Into  tb»  building  under 
a  contract  with  Miles,  who  had  some  Inter- 
est in  the  bnikUng;  tbat  Uie  alleged  snd  re- 
puted owner  ot  the  said  electrical  dynamo 
and  apparatus  to  defendant  Perfecto  Armijo; 
"and  your  petitioners  fdrtiier  represent  that. 
If  said  PerCKto  Annljo  ha  any  Interest  In 
said  plant,  it  to  mbject  to,  and  was  acquired 
after,  the  lien  herelnaftw  claimed  attached." 
It  to  further  charged  that  the  improvement 
consisted  of  putting  In  idace  and  equipping 
the  dynamo^  by  connecting  it  with  the  other 
apparatus  by  means  of  wire  attached  to 
wall  and  e^ng;  that  said  wwk  censtltnted 
a  part  of  a  valuaUe  improvement  on  tiie 
ivemtoes,  eta  These  statements  In  tbB  un 
bring  the  claimant  clearly  within  the  rule 
entitling  him  to  relief.  And  the  fitct  that 
the  structure,  the  dynamo,  belonged  to  one 
party,  and  the  land  upon  whldi  it  was 
placed  to  another,  all  of  tbem  Demg  made 
parties  defendanti,  does  not  make  tbe  trill 
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demurrable.  It  Is  this  power  of  a  court  of 
equity  to  brlns  together  all  the  parties  In- 
terested In  the  subject-matter  of  litigation, 
and  adjust  conflicting  equities  betwen  them, 
that  renders  It  a  forum  peculiarly  adapted 
to  the  enforcement  of  liens.  The  same  may 
be  remarked  of  the  interest  of  the  two 
minora,  Ambrosia  Armljo  and  Anita  Armljo. 
They  were  by  the  original  bill  made  parties 
defendant,  bat  on  demurrer  the  bUl,  as  to 
them,  was  dismissed.  The  district  court. 
In  any  order  that  may  be  made,  is  clothed 
with  ample  authority  to  protect  their  inter- 
ests In  the  premlaes.  There  is  rery  high 
authority  for  the  proposition  that,  where  the 
property  of  an  Infant  has  been  materially 
enhanced  In  value  by  Improrements  placed 
thereon  under  Contract  with  the  guardian, 
a  court  of  equity  Is  vested  with  authority 
to  decree  compensation  out  of  the  rents  and 
profits.  This  doctrine  was  held  by  the  su- 
preme court  of  Kentucky  In  a  case  where 
ft  appeared  that  a  building  had  been,  not 
merely  repaired,  bat  entlrdy  reconstructed, 
on  a  lot  owned  In  part  by  an  infant  Bent 
V.  Bamett,  (Ky.)  14  S.  W.  Rep.  596.  If  It 
should  appear  on  a  hearing  that  any  portion 
of  the  propwty  upon  which  the  labor  was 
performed,  or  in  the  construction  of  which 
the  materiala  were  used,  did  not  become  a 
part  of  the  realty,  or  that  the  same  was 
severed  ther^om  after  the  lien  had  at- 
tached, the  decree  can  be  so  molded  as  to 
reach  such  property;  so,  also,  as  to  the  sev- 
eral Int^eets  In  the  realty,  so  fsr,  at  least,  as 
they  are  represented  by  the  adult  owners. 
If,  as  alleged  In  the  bill,  the  materials  were 
furnished,  and  the  work  done,  with  Qielr 
knowledge  and  consent,  the  lien  attaches  to 
their  Interests,  and  the  fact  that  Miles  acted 
In  the  double  capacll?  of  a  part  owner  or 
leasee,  and  the  agent  of  the  others,  does  not 
alter  his  own  liability,  or  that  of  those  for 
whom  he  acted.  It  Is  simply  a  question  as 
to  whether  the  materials  were  fomlshed,  and 
the  worit  done,  with  the  knowledge  of  Huch 
owners  of  the  jwoperty  as  were  capable,  un- 
der the  law,  of  entering  Into  a  contract. 
Whether  the  Interest  of  the  minors  was  or 
was  not,  under  any  circumstances,  charge- 
able with  a  lien,  they  were.  If  not  necessary, 
at  least  proper,  parties  to  a  proceeding  that 
sought  to  subject  to  a  lien  property  In  which 
they  had  an  interest  But,  aside  from  the 
question  as  to  whether  they  were  proper 
parties,  this  defect  in  the  bill,  if  defect  It 
was,  could  be  taken  advantage  of  only  by 
them,  or  by  their  guardian  for  them.  It 
did  not  rest  with  the  adult  defendants  to 
complain  of  the  misjoinder.  Such  mlsjoln- 
der  did  not  in  any  manna*  affect  their  rlgfata, 
or  embarrass  them  In  their  defense.  It  is 
a  well-settled  rule  of  equity  pleading  ttiat  a 
misjoinder  of  parties  as  defendants  can  be 
taken  advantage  of  only  by  the  parties  Im- 
properly Joined,  or.  at  most  by  such  par- 
ties as  may  be  injuriously  affected  by  such 
misjoinder.    Story,  Eq.  PL  f  M9.    In  view 


of  the  fact,  however,  that  the  J< 
minors  as  defendants  was  asal 
of  the  grounds  of  the  demurre 
by  all  the  adult  defendants.  It 
necessary  to  detmnlne  whetbc 
minors)  were  or  were  not  pre 
The  adult  defmdants,  having  soi 
talned  the  dismissal  of  the  blU 
are  not  In  a  position  to  compla 
are  no  longer  parties.  The  or 
cree  of  the  district  court,  dlsmlsi 
will  be  reversed.  The  cause 
manded  to  said  court,  with  Ini 
reinstate  It  as  to  the  adult  def4 
for  further  proceedings  In  acco 
the  doctriue  laid  down  in  this  op 

O'BRIEN.  O.  J.,  and  SEEDS,  : 

LEE.  J.,  (dissenting.)  The  que 
by  demurrer  in  the  court  below 
It  is  sought  1^  appeal  to  have 
this  court,  are  d^entary,  and 
supposed  to  have  beai  fuUy  sett 
recognised  aixthorltles.  The  pro 
In  equity,  and  seek  to  enforce  t 
lien  against  the  Interest  of  pers< 
part  owners  to  the  legal  title  of 
estate,  for  some  Improvemmts 
have  beea  put  on  the  property  b} 
H-  Miles,  who^  It  is  alleged  In  t 
lien,  (whifdi  is  made  part  of  the 
plaint)  was  the  lessee  of  the  proj 
to  be  charged  In  the  lien.  Yet 
leged  that  there  was  any  upres; 
In  the  lease,  authotlxlns  him  u 
such  Improvements.  It  la  well 
the  lessee  cannot  bind  the  Int* 
lessor  by  a  meclianic's  ilea  on  i 
without  the  les8<^  has,  by  some 
made  his  estate  liable.  16  An 
Enc.  Law.  p.  165.  and  case  tl 
The  only  thing  set  forth  in  the 
plaint  calculated  to  bind  the 
to  create  a  liability  acainat  th 
they  knew  the  improvements 
put  upon  the  property,  and  this 
dent  It  has  thus  been  held 
lessee  erects  buildings  on  leased 
absence  ot  express  permission  I 
the  owner  falling  to  ocmsent;  a 
waaiiiHTig  In  the  erection  of  the 
der  the  lessee  did  not  constiti 
within  the  meaning  of  the  met 
law,  and  no  lien  for  labor  or 
taches  to  the  land.  Havens  v.  K. 
Co.,  (Sup.)  17  N.  Y.  Supp.  580.  '. 
effect  is  Wiiilams  v.  YanderbUl 
30  N.  E.  Rep.  458.  Besides.  In 
affirmatively  appears  in  the  bl 
machinery,  matoial,  etc,  put  o 
erty  by  the  lessee,  George  H, 
which  a  olaim  is  sou^t  against 
was  sold  by  him  to  one  Perfecto 
Is  therefore  made  to  appear  in  i 
they  are  not  and  never  were,  1 
of  the  owners  of  the  building;  t 
terlals  furnished  were  mere  trad< 
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ienmtB,  tor  temporary  coQTenlence,  and  re 
norable  by  the  tenajit  at  his  pleasure.  Ma<- 
Jitnwry  placed  liy  an  dectrle  light  compan? 
a  a  trailing  erected  by  them  on  leased  land 
loes  not  becmne  a  part  of  tbe  realty,  and 
may  be  removed  by  the  creditor  on  execn 
tl<m.    Havena  t.  Blectrte         Oo.,  snpiB. 

There  la  another  tatal  defect  to  the  bm 
raiaed  by  ttie  demurrer,  and  lhat  la  defect  of 
parties.    Where  tbe  law,  as  In  this  terri- 
tory, only  gives  a  Uen  against  the  legal  In- 
terest or  estate,  the  omier  of  the  legal  title 
Is  a  aeoesa^  party.   PblL  MedL  Liens,  ] 
3M;  Peaboi^  t.  Society,  6  Allni,  64flL  The 
complaint  sets  forth  who  the  owners  of  the 
legal  tttle  soo^t  to  be  dialled  ar^  and 
afterwards  complainants  dlsmlSB  as  to  the 
Infant  lieln  and  guardian,  learlng  flie  case 
destitnte  at  the  neoeasary  parties  to  obtain 
the  r^eC  son^t   In  sndi  cases  the  gen- 
eral role  applies  that  he  who  Is,  at  the 
time  the  salt  Is  commenced,  the  ownw  ot 
the  bnlldlng  or  stmctore  upon  whldi  the 
Uen.  te  sought  to  be  mforced,  la  a  necessary 
party  defttidant,  wlthoat  \Aose  presence  Ae 
Uen  cannot  be  dedared  or  enforced.  Eni^bsB 
T.  Toigerson.  (Ala.)  11  Soath.  Rep.  209;  IS 
Amer.  Ss  Bng.  Kae.  Law,  16B,  and  cases  th«e 
(dted.   Or.  as  ^ted  In  other  caaea:  "So, 
where  a  lien  la  aoogbt  to  be  enf(»ved  by 
flIIiV  a  Mil  in  dianooy,  a  pnrchaaer  of  ttie 
property  before  or  after  the  filing  of  the  no- 
tice of  llQi,  bat  before  the  commmcemeDt 
of  tbe  salt  to  ^ifbrce  ttie  same,  Is  a  neces- 
sary iiarty  to  sndi  scdt   A  proceeding  with- 
out them  would  be  a  nuUlty."  Bedew 
Myles,  4  OAo.  BS8;  Marvin  t.  Taylmr,  27 
Ind.  73;  Bice  t.  HaU.  41  Wla  463;  I^p- 
Bon  T.  Brown,  Id.  484;  Oreen  v.  Sanford, 
<Neb.)  Bl  N.  W.  Rep.  OCT;  Lowe  t.  Turner,  1 
Idaho*  107.   In  Wright  v.  Gowle^  (Wajdi.) 
81  Pac.  Rep.  878,  It  la  hdd  that  the  pro- 
ceedings fftlled  for  the  reason  that  tbe  notice 
of  lien  showed  that  a  pmon  hdd  a  lease- 
tiold  Interest,  ai^  yet  was  not  made  a  jMirty 
to  the  salt,  and  It  further  holds  that  a 
mechanic's  Uen  cannot  be  enforced  against 
a  part  Interest  In  the  biUlding. 

Iq  this  case  the  notice  of  lien  and  the  bill 
of  complaint  show  that  part  of  the  owners 
were  in^t  heirs,  wards  of  chancery,  which 
would  require  an  order  of  court  to  authorize 
thdr  estate  to  be  bonnd,  and  none  Is  shown. 
The  notice  of  lien  in  this  case  was  not  suffi- 
cient The  requirement  of  the  statute  as 
to  notice  In  this  territory  Is  the  same  as  In 
the  state  of  Washington,  both  being  taken 
from  the  state  of  California.  The  statute 
In  this  respect  was  construed  by  the  supreme 
court  of  the  state  of  Washington  in  the 
casea  at  Warren  v.  Quade,  Mid  Manufactur- 
ing Co.  T.  Wilson,  29  Pac  Rep.  827-829;  and 
it  is  therein  held:  Where  the  goods,  ma- 
terial, etc.,  were  not  furnished  to  the  owners 
directly,  but  were  furnished  to  a  firm  or 
person  named  In  the  notice,  in  such  cas&  tiie 
statement  of  the  terms  and  conditions  of 
the  am  tract  should  show  that  such  relations 


existed  between  the  person  to  whom  they 
were  famished  and  the  owners  as  would 
bring  him  within  the  list  of  those  ^o, 
under  the  Uen  law,  could,  for  tbe  purpose 
thereof,  bind  the  ownera  In  this  case  It 
cannot  be  claimed  that  the  notice  of  Uen 
shows  any  such  rdatlon  between  Miles  and 
tbe  hefrs  as  would  authorise  him  to  bind 
them.  But,  <m  Hie  contrary.  It  sets  forth  In 
the  notice  that  the  claimant  had  no  knowl- 
edge of  the  terms  or  oondltlona  ot  the  con- 
tract between  Greorge  H.  HUes  and  the  own- 
ers of  the  pronlsea  But  it  shows  that  he 
was  thdr  lessee,  which  predndes  ike  power 
of  his  binding  them  by  his  contract  for  im- 
provements, wlthoat  sudi  anthority  was  ex- 
pressly i^ven  In  his  laase,  which  la  not 
shown.  The  case,  therefore,  not  only  cornea 
under  the  rule  In  the  Washington  cases, 
which  requires  that  the  notice  shaU  show 
thaA  such  a  relation  existed  between  the  per- 
son to  whom  sudi  material  was  furnished 
and  the  owners  as,  under  the  statute,  as  con- 
strued by  the  ocmrt,  would  Und  them;  but 
It  afflrmatlTdy  appears  In  tbo  notloe  that 
no  such  rdation  existed,  by  showtng  soch  a 
state  of  facts  that  It  oonld  not  have  been 
•  part  at  the  tarns  and  oondltlons  of  the  om- 
tract,  without  fnrttier  showing  that  such 
anilunltys  was  ddegated  In  his  lease,  irtddi 
is  not  daimed.  In  the  ease  of  Warren  v. 
Qoade,  supra,  the  case  was  reversed,  and 
.remanded  to  the  court  below,  with  instmc- 
ttoml  to  dismiss  the  acdou.  b  tbe  case  of 
Manufootorlng  Oa  r.  Wilson,  supra,  the 
Judgmoit  of  dlnnlssa]  below  was  affirmed, 
for  the  reaa<m  that  under  the  same  statute 
tbe  notlees  of  lieu  were  Inanffldent,  and  lack- 
ing In  the  same  particular  as  this  under 
consideration,  except  that  in  the  case  under 
oonslderatlcai  iSuare  are  other  material  de- 
fects raised  1^  the  demurrw,  some  of  whldi 
have  already  been  referred  to.  The  supreme 
court  of  Wai^ngton,  In  Heald  v.  Hoddw, 
82  Pac  Rep.  728,  after  a  careful  oonsldera- 
tton,  reaffirms  the  rule  laid  down  In  the 
above  case,  and  gives  additional  reasons  for 
the  construction  given  the  statute  by  that 
court  This  case  clearly  lUustratefl  the  rea- 
son for  the  role.  When  It  Is  shown  that  the 
relation  of  the  person  to  whom  the  material 
was  furnished  and  the  owners  was  that  of 
lessee  and  lessors,  it  Is  dear  that  the  lessee 
could  only  bind  hla  leasehold  Interest,  with- 
out the  owners  had  lawfully  authwizcd 
him  to  make  the  imim>Tem^ts;  and  fiie  own- 
ers, In  this  case,  as  they  were  Infants,  could 
not  do  so  without  an  order  of  court,  wliich 
was  not  shown.  The  mere  fact  that  one  is 
in  the  lawful  possessloQ  and  control  of  lands 
docs  not  give  him  authority  to  contract  for 
the  constructlfHi  <rf  buildings  thereon,  so  as 
to  give  the  contracts  a  medianic's  Hen 
thereon.  Lumber  Co.  t.  Wilson,  (Ajtk.y  19 
S.  W.  R^.  974.  The  ag^t  of  the  owmet 
may  subject  the  property  ot  his  principal 
to  a  mechanic's  hen  for  labor  Aoae  or  ma^ 
terlal  furnished  under  a  contract  tor  build* 
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tag  purposes,  when  ^avn  be  had  anthcxdty 
to  make  Kuch  contract  with  the  owner. 
Paulsen  t.  MansJce,  24  m.  App.  95;  Id.,  126 
HL  72.  18  N.  B.  Rep.  275;  Moore  t.  Jaduon, 
40  Cal.  109;  The  James  H.  Prentice,  86  Fed. 
Bep.  777;  Baxter  v.  Hatchings,  49  DL  116; 
McDonell  t.  Dodge.  10  Wts.  106.  See  Red- 
man T.  Wtlllamaon,  2  Iowa,  488;  Woodward 
r.  Railway  Co.,  89  La.  Ann.  666,  2  South. 
Rep.  418;  Owens  t.  Northmp,  30  Wis.  482; 
Cornell  t.  Barney,  94  N.  Y.  394;  Scales  T. 
Paine,  13  Neb.  521,  14  N.  W.  Rep.  622; 
Oopelnnd  T.  Kehoe,  67  Ala.  594.  But  a 
special  agent,  employed  for  a  particular  pur- 
pose only,  and  not  connected  with  the  sub- 
ject of  building,  cannot  bind  the  building 
for  labor  or  material,  with  a  mechanic's  lien. 
McDoneU  v.  Dodge,  10  Wis.  106;  Proctor 
T.  Tows,  m  HL  138,  8  N.  E.  Rep.  569.  He 
might  be  in  possession  merely  to  take  care  of 
the  proi>erty,  or  he  might  be  an  agent  to 
rent  It,  or  to  sell  the  property;  and  In  either 
event  he  would  have  no  aathorlty  to  cwtract 
for  Improvements  upon  it,  and  his  contracts 
for  that  purpose  would  not  bind  the  owner. 
Statutes  authorizing  mechanics'  liens  are  in 
derogaitloa  of  the  common  law,  and  must 
be  strictly  construed.  Hobbs  t.  Splegelberg,* 
S  N.  M.  222,  5  Pac  Rep.  529.  As  to  the 
cases  of  E.  J.  Post  &  Co.  and  A  E.  Staehlln, 
they  are  subject  to  the  same  defects  as  the 
case  above  considered,  as  to  the  insuffldency 
of  notice  and  the  defect  of  parties. 


ATLANTIC  ft  P.  R.  CO.  v.  MINGUS. 

(Supreme  Court  of  New  Mexico.   Oct  2,  1893.) 

Railboad  Cohpanieb  —  Unitbd  Statkb  Lakd 
Grant  —  FoHFEiTURB  —  Extension  of  Tihb  — 
What  Conbtitdtkb  —  Grant  or  Adthobitt  to 

MORTOAOI  AFTER  BREACH  OF  CoSDITIOIT. 

1.  Act  Cons.  Jaly  27,  1866,  Incorporating 
the  Atlantic  &  Pacific  Railroad  Company,  and 
granting  lands  in  aid  of  the  construction  of  the 
road,  declares  the  purpose  of  the  grant  to  be 
to  secnre  the  safe  and  speedy  transportation  of 
mails,  troops,  munitions  of  war.  and  public 
stores  to  the  Pacific  coast.  Sections  8  and  9 
provide  that  the  grant  la  made  and  accepted  on 
condition  that  work  shall  be  commenced  with- 
in two  years;  that  a  certain  number  of  miles 
of  road  sball  be  constructed  annually;  that  the 
whole  shall  be  completed  by  July  4,  1878;  and, 
la  case  of  breach  thereof,  the  United  States 
may  do  all  things  needful  to  secure  a  speedy 
completion  of  the  road.  Section  20  provides 
that  to  better  accomplish  the  object  of  the  act, 
"namely,  to  promote  the  public  interest  and 
welfar^"  and  "secure  to  the  government  at  all 
times  •  •  •  the  use  and  benefit  of  the  rail- 
road and  telegraph  lines,  congress  may  at  any 
time,  having  regard  for  the  rights  of  such  com- 
paoy,  "add  to,  alter,  amend,  or  repeal  this  act." 
Bela,  that  congress  had  the  power  to  pass  Act 
July  6,  1886,  declaring  a  forfeiture  of  the  nn- 
eamed  lands  because  of  failure  to  construct 
the  road  within  the  time  prescribed  in  the 
grant 

2.  Act  Cong.  July  27,  1866,  f  1,  granted 
nnA  railroad  power,  inter  alia,  to  sue  and  be 
sued,  and  all  ''the  powers,  privileeres,  and  im- 
munities necessary  to  carry  into  effect  the  pur- 
poses of  this  act  as  herein  set  forth."  Act 
Cong.  April  20,  1871,  authorized  such  corpora- 
tion to  mortgage  its  road:  "provided,  that  If 


the  company  abaJl  hereafter  snffer  i 
of  the  coodraoDs  of  the  act  abovs  i 
under  which  It  was  organised,  tb< 
those  claiming  under  aoy  mortgage 
thC'  company  to  the  lands  granted  tc 
act,  shall  extend  only  to  so  much 
shall  be  cotermiuoas  with  or  appert 
p&rt  of  the  said  road  which  shall 
constructed  at  the  time  of  the  for 
■aid  mortgage."  Bdd,  that  Act  Apr 
was  not  intended  to  extend  the  ti 
which  the  company  ahoold  complete 
the  date  of  foreclosare  of  such  morl 
and  Seeds,  JJ.,  dissenting. 

Error  to  district  court,  San  Mlgt 
James  O'Brien,  Jndge. 

Ejectment  by  the  Atlantic  St.  Ft 
road  Company  against  Robert  Mli 
cover  possession  of  certain  land, 
a  Judgment  in  favor  of  dtfendant, 
tiff  brings  error.  Affirmed. 

Frank  Springer,  for  plalntlflF  In  er 
&  Fort,  for  defendant  In  error. 

FALL^J.  This  Is  an  actim  of 
brought  by  the  plaintiff  In  error 
possession  of  120  acres  of  land  i 
San  Miguel  county,  N.  M.  Ttt 
claims  title  under  act  of  congreu  > 
1866,  the  provisions  of  which  ne 
be  considered  In  this  cause  are  s 
"Be  it  enacted,"  etc.:  "Section  1. 
Brown,  •  •  •  John  C.  FremcH 
and  all  such  other  persona  who  si 
sociated  with  them  and  their  succ 
hereby  created  and  erected  Into  a 
IH>rate  and  polittc  in  deed  and  In  li 
name,  style,  and  title  of  the  Atlant 
Ic  Railroad  Oompany,  and  by  t 
shall  have  perpetual  sncceeslon,  ai 
able  to  sue,  plead  and  be  Implead 
and  be  defended.  In  all  courts  of  U 
uity  within  the  United  States,  and 
and  have  a  company  seal.  And 
poratlon  is  hereby  authorized  and 
ed  to  lay  out,  locate,  constrticl 
maintain  and  enjoy  a  conttnuou 
and  telegraph  line,  with  the  appi 
namely:  Beginning  at  or  near  tb 
Springfield,  In  the  state  of  Mlssoa 
to  the  western  boundary  of  said 
thence  by  the  most  eligible  rallr 
as  shall  be  determined  by  said  co 
a  point  on  the  Canadian  river;  the 
town  of  Albuquerque,  on  the  ) 
Norte,  and  thence  by  the  way  of 
Frio,  CM-  other  suitable  pass,  to  the 
ters  of  the  C(dorado  ChJqulto.  a: 
alcmg  the  35tb  parallel  of  latitudi 
as  may  be  fotmd  most  suitable  for 
route,  to  the  Colorado  riv»  at  sue 
may  be  selected  by  said  oompany 
Ing.  Thence  by  the  moat  practi 
eligible  route  to  the  Facifla  The 
pany  shall  have  the  right  to  <x 
branch  from  the  point  at  whl<di 
strikes  the  Canadian  river,  eostwai 
the  most  suitable  route  as  sde< 
point  on  the  western  boundary  II 
kanaas,  at  or  near  the  town  of  T 
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And  the  said  c(Miipan7  la  herein  rested  wlOi 
all  the  powers,  prMiegem  and  Immunltlea 
neceasary  to  cany  Into  effect  llie  porpMea  of 
tliis  act  as  ho^n  set  forth.  Tbe  capital 
Mtoek  of  said  company  shall  constat  c£  one 
million  aharea  of  one  hundred  doDara  eatdi; 
which  BbaU  tn  all  respects  be  deemed  peraon- 
al  imqnrtT.  and  riiall  be  tranafoable  tn  aoch 
tnannn  aa  the  laws  of  said  awporatlon  shall 
proTlde,"  eta   (Varions  details  relating  to 
the  (H-gonlzatlon  of  tbe  company.)  "Sec. 
2.  And  be  it  further  oiacted:    That  ttte 
rigbt  of  way  timogli  flw  pablie  landa  be, 
and  tbe  same  Is,  herein  granted  to  the  said 
the  Atlantic  A  Pacific  BaUroad  Company,  its 
anccessm  and  ■T'g"^.  for  the  conatnicttMi 
of  the  railroad  and  tele^ph  line  aa  pro- 
posed; and  tiw  rl^t,  poim  and  anUurllr 
is  hereby  given  to  aaid  ctnporatiaii  to  take 
from  the  public  lands  adjacmt  to  the  line  of 
said  rood,  material  of  earth,  atone,  timber, 
etc.,  for  tiw  construction  thereof.    Said  way 
Is  granted  to  said  railroad  to  the  extent  of 
<uie  hundred  feet  in  width  on  ea<St  aide  of 
said  railroad  where  It  may  paaa  through  the 
public    domain,    Indudlng   all  necessary 
grounds  fw  station  buildings,  workshops,  de- 
pots, maddne  sh(wa,  awltches,  side  trajdis^ 
turntables  and  mter  stations;  and  the  rl^t 
of  way  to  be  eznnpt  from  taxatirai  within 
the  territories  of  the  United  States.  The 
United  States  shall  extinguish  as  rapidly  aa 
may  be  consistent  w4th  public  policy,  and 
the  welfare  of  the  Indians,  and  only  by  their 
T(^untary   cession,  tbe  Indian  title  to  all 
lands  falling  onder  the  operatlMi  of  this  act 
and  acquired  in  the  donation  to  the  road 
named  4n  the  act.   Sec  8.  And  be  It  further 
enacted:    That  there  be,  and  hereby  Is, 
granted  to  the  Athintic  &  Pacific  BaUroad 
Company,  Its  successors  and  assigns,  for  the 
purpose  of  aiding  In  the  construction  of  said 
railroad  and  telegmph  Uue  to  the  Pacific 
coast,  and  to  secure  the  safe  and  si>eedy 
tranq>ortaticai  of  the  malls,  troops,  munitions 
of  war  and  public  stores  over  the  route  of 
said  line  and  its  branches,  every  alternate 
section  of  public  land,  not  mineral,  designat- 
ed by  odd  numbers  to  tbe  amount  of  twenty 
alternate  Bectlona  per  mile  on  each  side  of 
said  railroad  line  as  said  company  may  adopt 
through  the  tcorltwies  of  the  United  States, 
and  ten  alternate  sections  of  land  per  mile 
on  each  side  of  said  railroad,  whenever  It 
passes  throof^  any  state,  and  whenever  on 
the  line  thereof,  tbe  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  pre-emption 
or  othOT  claims  or  rights,  at  the  time  the 
line  of  said  road  Is  designated  by  plat  there- 
of, filed  in  the  office  of  the  commissioner  of 
the  general  land  office.  *  *  *  And  provid- 
ed fm*ther,  that  no  money  shall  be  drawn 
from  the  treasury  of  the  United  States  to 
aid  In  the  coDstmcticm  of  tbe  said  Atlantic 
&  Pacific  Railroad."    Section  4  provides  the 
manner  in  which  the  railroad  shall  be  ex- 
amined     commlaaloners  and  aocepted,  and 
v.S4F.no.6— W 


patnts  fbr  lands  laaoa  M  flw  nad  la  con- 
stmcted.  Section  S  provides  how  the  rood 
shall  be  built  Section  6  provides  for  survey- 
ing <a  the  land  grant  by  ordw  ot  the  prert- 
dent,  and  withdraws  tnm  sale,  entry,  or  pre- 
emption the  said  lands.  "Sea  &  And  be  it 
further  enacted:  That  each  and  every 
grant,  rl^t  and  prlTllege  hweJn,  are  so  made 
and  glvm  to  and  accepted  by  aald  Atlantic 
ftPo^cBailroad  Oompanynpon,  and  subject 
to,  the  flawing  omdltitHu,  namely:  lliat 
said  company  shall  commence  the  work  on 
said  tend  within  two  years  from  the  apitroral 
of  this  act  1^  the  prBsident,  and  shaU  com- 
plete not  less  than  fifty  miles  per  year  after 
the  seomd  year,  snd  shaU  ccKistnict,  eqniis 
furnish  and  complete  tbe  main  line  at  the 
Trtiole  road  by  the  fourth  day  vt  July.  A.  D. 
1S7&  Se&  9.  And  be  it  further  enacted: 
That  tiie  United  States  make  the  sevool 
conditional  grants  ho^,  and  that  the  said 
Atlantic  &  Padflc  Railroad  Cnnpany  accept 
tiie  same  upon  the  farther  condition  that  If 
the  said  railroad  make  any  breaA  In  the 
cmdittons  btteoC,  and  allow  the  same  to 
continue  fW  Tipwards  of  (me  year,  then  and 
in  such  case  at  any  time  hereafter,  the  Unit- 
ed States  may  do  any  and  all  acts  and  things 
which  may  be  needful  and  necessary  to  In- 
sure a  speedy  ctMDpletion  of  tiie  said  road." 
"Sec.  It  And  be  It  further  enacted:  That 
the  said  Atlantic  &  Padflc  Railroad,  or  any 
part  thereof,  shaU  be  a  post  route  and  mili- 
tary road,  subject  to  the  use  of  the  United 
States  ftir  postal,  military,  naval  and  all  oth- 
er government  service,  snd  also  subject  to 
such  regulations  as  congress  may  impose  re- 
stricting the  charges  for  such  government 
transportation."  "Sec.  19.  And  be  It  fur- 
tlier  enacted:  Tbat  unless  the  said  Atlantic 
&  Pacific  Railroad  Company  shell  obtain 
bona  fide  subscriptiona  to  the  sto<^  of  said 
company  to  the  amount  of  one  million  dol- 
lars, with  ten  per  centum  paid,  within  two 
years  after  the  passage  ot  and  approval  of 
this  act.  It  shall  be  null  and  void.  Sec  20. 
And  be  It  further  ooacted:  That  the  better 
to  accomi^ish  the  object  of  this  act,  namely, 
to  i»omote  the  public  Intvest  and  welfare, 
by  the  construction  of  said  railroad  and  tde- 
graph  line,  and  keeping  the  same  in  working 
order,  and  to  secure  to  the  government  at  all 
times,  but  particularly  In  time  of  war,  the  use 
and  benefits  of  the  same  for  postal,  military 
and  other  purposes,  ctrngress  may  at  any 
time,  having  due  regard  for  the  rights  of  the 
said  Atlantic  &  Pacific  Railroad  Company, 
add  to,  alter,  amend  or  repeal  this  act"  The 
defendant  In  error  relied  upon  a  United 
States  patent  issued  December  10,  1891. 
There  Is  no  conflict  of  testimony  as  to  the 
facts  upon  which  the  rl^ts  of  the  parties 
depend.  The  cause  was  tried  by  a  Jury,  and 
a  verdict  of  not  guilty  returned.  Judgment 
oocordlngly  entered,  from  which  plaintiff 
sues  out  wilt  of  error  to  this  court  Errors 
assigned  are:  The  rulings  of  the  district  court 
admitting  In  evldoice  defendant's  patent  rs- 
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fudng  to  direct  the  Sary  to  find  tot  the 
plaintiff,  refusing  the  InstmcUons  requested 
by  plaintiff,  and  directing  the  Jury  to  find 
for  the  defendant 

There  la  no  qnestloD  here  as  to  the  proper 
organization  of  the  eompany,  Including  the 
subscription  to  the  stock  within  the  time 
fixed.  The  company  cnrreyed  and  located 
Its  route,  and  filed  Its  plats  from  time  to 
time,  and  the  alternate  sections  of  land  with- 
in the  40-mlle  limit  on  each  side  of  the  locat- 
ed line  were  withdrawn  by  order  of  the  pres- 
ident, Id  accordance  wltii  the  proTlslons  of 
section  6  of  the  act  By  the  el^th  section  of 
the  act  the  company  was  required  to  com- 
mence constnictlon  wtthln  two  yean  from 
the  date  of  the  approval  of  the  same,  and 
to  build  not  less  than  fifty  miles  of  railroad 
each  year  thereafter,  and  to  complete  the 
"whole  road"  by  July  4,  18T&  On  April  20, 
1871,  up  to  which  date  the  company  had  not 
complied  with  Its  contract  In  reference  to  the 
annual  construction  required,  an  act  of  con- 
gress was  approved,  which  la  as  follows,  tIe.: 
"An  act  to  enable  the  Atlantic  &  Padflc  Rail- 
road Company  to  mcs-tgage  Its  road.  Be  It 
onactedt"  etc.:  "That  the  Athmtic  &  raclflc 
Railroad  Company,  wganlsed  under  act  of 
congress  of  July  twenty-seventh,  eighteen 
hundred  and  sixty-six,  Is  hereby  authorised 
to  maJce  and  Issue  Its  bonds  In  such  form  and 
manner,  for  such  sums,  payable  at  such 
times,  and  bearing  such -rate  of  Interest,  and 
to  dispose  of  them  on  such  terms  as  its  dl- 
rectors  may  deem  advisable;  and  to  secure 
said  bonds,  the  said  company  may  mwtgage 
its  road,  equipment,  lands,  franchisee,  privl- 
l^es,  and  other  rights  and  property,  subject 
to  such  terms,  conditions  and  limitations,  as 
Its  directors  may  prescrlbeL  As  proof  and 
notice  of  the  legal  execution  and  effectual  de- 
livery of  any  mortgage  hereafter  made  by 
said  company,  it  shall  be  filed  and  recorded 
in  the  office  of  the  secretary  of  the  Int^lor: 
provided,  that  If  the  company  shall  hereafter 
suffer  any  breach  of  the  conditions  of  the 
act  above  referred  to,  under  which  it  Is  or- 
ganised, the  rights  of  those  claiming  under 
any  mortgage  made  by  the  company  to  the 
lands  granted  to  It  by  said  act  shall  exteBd 
only  to  BO  much  thereof  as  shall  be  cotep> 
mlnous  with  or  appertain  to  that  part  of 
the  said  road  whlc^  shall  have  been  con- 
structed at  the  time  of  the  foreclosure  of  said 
mortgage."  After  the  passage  of  this  act  the 
company  executed  mortgages  to  secure  bonds 
due  at  various  times  from  1901  to  1P22,  the 
greater  number  of  those  bonds  being  guaran- 
tied by  the  St  Louis  &  San  Krandsco  and 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
panies. The  interest  on  the  bonds  has  been 
paid,  and  no  breach,  apparently,  made  in  the 
conditions  of  the  mortgage,  except  failure  to 
construct  the  road  with  due  diligence.  Up  to 
July  4,  18TS,  the  date  fixed  for  the  comple- 
tI<Mi  of  the  road  by  the  act  of  1868.  the  com- 
pany had  completed  less  than  125  miles  of 
road,  all  txAHi  but  prior  to  July  6,  18S6,  It 


oomplebed  060  miles  from  Albuqu< 
and  about  50  miles,  as  claimed.  In 
Territory.  The  line  from  Scfralpa 
miles  from  the  initial  point.  Sir 
AnbuqtWQoe*  *nd  from  Hojave, 
west  of  Albuqnntine,  remains  to  < 
time  uncompleted.  On  July  6,  188 
passed  the  foUowIng  act.  vlx.:  "B< 
by  the  senate  and  house  of  represt 
the  United  States  of  America,  1 
assembled,  that  all  the  lands.  ex< 
right  of  way  and  the  right  pow 
thority  given  to  said  corporation  ti 
the  public  lands  adjacent  to  the  I 
road  material  of  earth,  stone,  tlm] 
forth,  for  the  construction  tbereoi 
all  necessary  grounds  for  station 
workshops,  d^x>ts,  machine  shopi 
side  trat^s,  turntables  and  watx 
heretofore  granted  to  the  Atlantli 
Railroad  Company,  by  an  act  witlt 
granting  lands  to  aid  In  the  cons 
a  railroad  and  telegraph  line  from 
of  Missouri  and  Arkansas  to  1 
coast,'  apiH-oved  July  twenty-sev 
teen  hundred  and  slrty-slx,  and 
acts  and  Joint  restrfutlons  of  congi 
are  adjacent  to  and  cotmnlnous  v 
completed  pcHrtions  of  the  main  U 
road,  embraced  within  both  the  g 
Indemnity  limits,  as  contemplated 
Btructed  under  and  by  the  provlsl 
said  act  of  July  twenty-seventl 
hundred  and  sixty-six,  and  acts 
resolutions  subsequent  thereto  ai 
to  the  construction  of  said  road 
graph,  be  and  tike  same  are  heret 
forfeited  and  restored  to  the  pobl 
Approved  July  6,  1886."  After  H 
of  this  act  all  the  lands  which 
prior  to  that  time  set  aside  and 
under  the  act  of  1866  were  restc 
public  domain,  except  those  oppoe 
termlnous  with  the  road  actnaUy  c 
Among  the  lands  so  restored  wai 
DOW  in  question. 

The  question  upon  which  we 
to  pass  is  solely  that  of  th 
or  constitutionality  of  the  act 
known  ss  the  "Pwfelture  Act 
act  la  Invnlld  or  unconstitutlona], 
tiff  should  recover,  for  the  gran 
doubtedly  a  grant  In  praeeenti;  lie 
true,  but  becoming  fixed  upon  th 
ttnce  by  the  grantee  of  the  cond 
scribed,  and,  when  so  fixed,  takin 
of  the  date  of  the  granting  act  S 
V.  Harriman,  21  Wall.  44,  60. 
etc.,  R.  Co.  V.  U.  S.,  92  U.  3.  733 
title  of  the  grantee  imder  such  ar 
perior  to  a  United  States  ]>atent 
lands  within  the  grant  Umlts,  acqu 
quent  to  the  date  of  the  act  Wrig 
berry,  121  U.  S.  488,  T  Sup.  Ct 
U.  S.  V.  Southwn  Pac.  R.  Co.,  146 
13  Sup.  Ct  Rep.  163,  and  author! 
Defendant  In  error  contends  that 
ture  act  of  1886  Is  constltutI<Mial 
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lliat  under  aertlon  9  of  Qte  act  of  1866  power 
le  expresaly  reserved  to  congress  to  forfeit, 
and  that  such  power  existi  even  if  no  fuch 
reserration  was  Intended  to  be  made;  tiiat 
the  mortgage  act  of  1871  la  only  declarstlTe 
of  the  right  to  mortsage,  and  ItB  purpose  was 
to  remoTO  all  doubt  of  tliat  right,  and  thua 
aid  the  company  In  obialnlng  funds  with 
which  to  construct  the  road;  that  the  mort- 
gagees took  only  tSie  title  vested  In  the  com- 
pany by  the  terms  of  the  granting  act,  sub- 
ject to  the  right  of  the  United  States  to  toe- 
felt,  and  that  the  rl^ts  or  equities  of  the 
mortgagees  are  not  now  for.  the  consideration 
of  this  coort  PlalnUff  admits  that  If  uo 
right  to  forfeit  had  been  resefved,  and  no 
consequencea  of  a  iH-each  declared  in  the 
granting  act,  the  right  to  forfeit  would  exist; 
but  contends  that,  with  the  conHe().uence8  of 
the  breach  expressly  declared,  these  alone 
cao  ensue  from  a  breach  and  exclude  the 
right  to  forfeit  Plaintiff  also  insists  that 
the  goremment  failed  to  comply  with  its 
part  of  the  contract,  as  expressed  In  the 
grant.  In  reference  to  Indian  titles,  and  that 
this  failure  of  the  grantor  is  largely  responsi- 
ble for  the  delay  of  construction  by  the  gran- 
tee, and  that  the  f(^eiture  act  shonld  not 
have  been  passed.  PlalntlCF  further  contends 
that  the  provisions  of  the  mortgage  act  of 
1871  show  clearly  that  It  was  not  the  inten- 
tion of  congress  to  reserve  the  power  to  for- 
feit in  the  act  of  1866,  and,  further,  that  the 
mortgage  act  created  a  new  contract,  extend- 
ing exiiressly  the  term  within  which  the 
grantee  was  to  complete  construction,  and 
that  under  its  proTisl<»ia  contracts  have  been 
made  which  are  Tif^ted  bj  ttia  fwfeltun 
act  of  188«. 

This  court,  in  the  case  of  Bailrofid  Co.  v. 
Ksquibel,  4  N.  M.  337,  20  Pac  Bep.  109,  dted 
and  relied  on  by  wunsel  for  defendant  In 
error,  held  that  "time  was  of  the  essenoe  of 
the  contract,"  and  In  construing  a  dause  in 
the  Texas  Pacific  act,  simUar  to  section  9  of 
the  grant  act  of  186G,  dedor^id  that  the  clause 
was  for  the  benefit  of  the  government,  and 
not  of  the  company.  The  purpose  for  which 
thla  grant  was  made  Is  repeatedly  declared  In 
the  dUferent  sections  of  the  act;  that  Is,  "to 
aid  In  the  oonstruction  of  a  road,  to  secure 
the  safe  and  speedy  transj;>ortation  of  the 
mails,  troops,  munitions  of  war,  and  pubUo 
stores  to  the  Pacific  coast"  Section  20  of 
the  act  provides  that  to  "better  accomplish" 
the  objects  thereoit;  namely,  "to  promote  the 
public  interest  ahd  welfare,"  etc.,  and  to  "se- 
oui'e  to  the  govonment  at  all  times  «  •  • 
the  use  and  benefit  of  the  same  [railroad  and 
telegraph  lines]  for  postal,  mlUtary  and  other 
purx>oees,  congress  may  at  any  time,  having 
due  regard  to  the  rights  of  said  Atlantlo  & 
Pacific  Railroad  Company,  add  to,  alter, 
am^d  or  repeal  this  aot"  What  stronger 
reservation  could  be  desired?  Are  we  to  say, 
in  the  face  of  the  provisions  of  sections  9 
nod  20,  that  the  le^slature  and  the  courts 
are  to  have  "dna  r^ard  for  the  rights  of  tlie 


grantee,"  and  no  regard  whatsoevtr  for  the 

rii^ts  of  the  United  States  w  of  th*  pobUo. 
and  shall  not  consider  the  pnUic  wdfan, 
whicb  is  exiffessly  declared  to  be  tiw  object 
tor  whicti  this  wormous  grant  was  made? 
Are  we  to  say  that  the  congress  of  the  United 
States  Intended  to  create  a  corporation,  give 
it  the  breath  of  everlasting  life,  grant  to  it 
sovereign  powers  of  eminent  domain,  raidow  It 
with  a  princely  estate  vaster  than  a  kingdom 
of  the  old  world,  and  set  It  above  the  laws, 
above  the  courts,  above  the  people,  above  the 
government  malLing  the  "thing"  greatar  tiuui 
Its  creator?  It  is  true  that  "a  corporation 
created  by  the  leeWatnre^  and  endowed  with 
certain  powers  and  functions  and  property, 
the  legislature  reserving  no  interest  In  that 
which  Is  given  them,  and  no  centred  orer  the 
succession  of  persons  who  form  the  corpo- 
ration, or  over  the  exMclse  of  their  func- 
tions, such  a  corporation  Is  a  private  corpora- 
tion, to  whom  a  franchise  has  b^n  given  by 
a  grant  which  is  an  executed  contract  and 
that  any  deprivation  of  their  pn^rty,  or 
any  disturbance  or  denial  of  their  rights  and 
functions.  Impairs  the  obligations  of  coa- 
tracta."  8  Pals.  Coat  681;  College  v.  Wood- 
ward, 4  Wheat  519.  It  Is  also  "a  setUed 
rule  of  construction  that  pnbUc  grants  are  to 
be  crautmed  strictly,"  and,  where  the  pub- 
lic Interest  is  concerned,  "any  ambiguity  in 
the  terms  of  the  contract  must  operate  against 
the  ocKnpany  and  tn  favor  of  the  public^" 
Richmond  R,  Co.  v.  Louisa  B,  Co.,  13  How. 
81.  Chief  Justice  Taney  said:  "The.  con- 
tinued existence  of  a  government  would  be 
of  no  great  value  If,  by  Implications  and  pre- 
sumptlMis,  it  was  disarmed  of  the  powers 
necessary  to  aooomplish  the  ends  of  Its  craa- 
tlMi,  and  the  functions  It  was  designed  to  per- 
form transferred  to  Ae  hands  of  privileged 
corponiti<His."  Charles  Biver  Bridge  ▼.  War- 
ren Bridge,  11  Pet  584.  Also  2  Inst  496; 
Canal  Co.  t.  Wheeley,  2  Bam.  Sc  AdoL  792. 
In  the  case  of  Northern  Pac.  R.  Co.  v.  Traill 
Oo.,  115  U.  S.  601,  6  Sup.  Ct  Rep.  201,  sec- 
tion 20  of  the  act  creating  the  Northern 
Pacific  Railroad  Cwnpany,  exactly  similar  to 
section  20  of  the  act  under  which  the  plain- 
tlff  company  received  its  grant  was  held  to 
reserve  to  tlie  United  States  the  power  to 
pass  an  act  declaring  that  no  land  granted 
-to  the  company  diould  be  conveyed,  although 
earned,  until  the  expense  of  survey  of  such 
lands  had  been  paid  by  the  comiuny.  It  was 
urged  tiiat  this  last  act  was  unconstitutional, 
upon  the  same  ground  as  talcm  In  the  case 
at  bar,  and,  indeed,  it  was  so  held  by  the 
supreme  court  of  Minnesota;*  but  the  sn- 
prrane  court  by  Justice  Miller,  held  that  sec- 
tion 20  "conferred  this  power  on  congress,"  by 
which  not  only  was  the  grantee, divested  of 
Its  lands,  but  the  taxing  power  of  a  mu- 
nicipal government  denied. 
Did  congress,  by  the  mortgase  aot  (.f  1S71« 


*  CoonUes  of  Cass,  etc.,  t.  Owtala  lABds,  9 
N.  W.  Bap.  TttL 
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Ktend  tbe'  time  during  whkh  tlie  road  mtglit 
be  competed?  it  ta  strongly  oontended  tbat 
this  waa  the  Intent  and  Is  the  effect  of  the 
act  In  qaeetlon.  There  Is  some  ambiguity  In 
the  proviso  of  the  act,  and,  there  being  neces- 
aliy  for  judicial  construction,  Lt  Is  our  duty, 
as  we  conceive  It,  to  consider  the  proviso  In 
question  together  with  the  entire  act,  as 
as  the  granting  act  to  which  it  refers.  It  is 
urged  that  the  company  possessed  the  power 
to  mortgage  its  frunohises,  property,  lands, 
etc.,  before  tiila  declaration  by  congress. 
Thi^  may  be  true,  ljut  there  was  evidently 
some  doubt  upon  the  subject  Power  was 
granted  them  expressly  to  sue  and  be  sued, 
etc.,  and  they  were  "vested  with  all  the  pow- 
ers, privileges,  and  Immunities  necessary  to 
carry  into  etFect  the  purposes  of  tb^  act  as 
herein  set  forth."  As  shown  from  the  rec- 
ord, the  company  had  Incurred  a  debt  In  1871, 
were  compelled  to  secure  funds,  and  the  act 
was  passed.  It  Is  reasonable  to  presume 
that  It  was  passed  at  tbe  request  of  the  com- 
pany. Now,  If  It  was  the  Intention  of  con- 
gress to  do  scHnethlng  more  than  affirm  the 
right  to  mortgage;  If  It  w^s  conscience 
stricken  at  the  failure  of  the  government  to 
comply  with  Its  contract,  as  is  urgc-d,— why 
was  not  a  plain,  direct  declaration  to  this 
effect  made?  Why  was  the  only  intimation 
to  this  effect  contained  In  the  act  the  follow- 
ing: "Provided,  that  tf  the  company  shall 
hereafter  suffer  any  breach  of  the  conditions 
of  the  act  above  referred  to,  under  whidi  It 
Is  organized,  the  rights  of  those  claiming  un- 
der any  mortgage,"  etc.,  "shall  extend  only  to 
BO  much  thereof  [lands]  as  shall  be  ooter- 
mlnous  with  or  appertain  to  that  part  of  the 
said  road  which  shall  have  been  constructed 
at  the  time  ot  the  foreclosure  of  said  mort- 
gage?" When  this  act  was  passed  the  com- 
pany was  in  default  It  had  "suffered  a 
breach"  In  having  constructed  In  five  years 
only  thirty-four  miles  of  road;  and  from  the 
terms  of  the  act  It  is  apparent  that  congress 
Intended  to  assure  capitalists  that  no  advan- 
tage would  be  taken  then  of  this  breach, 
hence  the  use  of  the  word  "hereafter."  If  it 
was  Intaided  to  grant  further  and  indefinite 
time  to  tbe  company  in  which  to  construct 
the  road,  why  was  the  expression  used,  "here- 
after suffer  any  breach  of  the  conditions  of 
the  act  above  referred  to  under  which  It  is 
organized?"  Was  this  not  clearly  and  dis- 
tinctly a  recognition  and  reafflrmance  of  the 
conditions  under  which  the  company  acquired 
its  grant,  with  on  asBumuce  that  no  advan- 
tage would  be  taken  of  the  breach  already 
suffered?  Did  not  congress  suppose,  as  a 
matter  of  course,  that  any  mortRnge  would 
contain  a  condition  of  foi-eclosui-e  upon  breach 
of  condition  of  tlie  grant  as  well  as  upon  fiiU- 
ure  to  pay  Interest?  Was  thl«  not  done  In 
the  mortgages  by  the  terms  of  which  the 
party  of  the  first  part  Unds  itself  to  con- 
struct the  road  with  due  diligence,  and  the 
sectmd  party  reseiTes  power  to  take  posses- 
sion and  foreclose  for  any  breach  of  the  con- 


ditions of  the  mortgage?  Would 
court  construe  "due  diligence"  In  tbl 
mean  within  the  time  limited  in  the 
act?  It  has  been  strongly  urged  tl 
the  presoit  time  the  mortgagee  c 
have  been  foreclosed.  This  omtoit] 
sustained  by  the  facts  as  shown  in 
ord.  To  sustain  the  contention  of 
we  must  not  consider  any  portion  of 
gage  act  except  the  last  four  won 
proviso.  We  must  not  consider  a 
granting  act  We  must  not  look  U 
dent  intention  of  the  mortga;H>r  a 
gagee,  and  their  coOHtmctlon  of  the 
must  give  the  four  words,  standing  ; 
ferred  to,  a  strained  constructioi 
would  result  In  divesllng  the  Unifa 
of  forty-odd  millions  of  acres  of 
ever,  or  at  least  diuing  the  pleastu 
mortgagees,  without  promoting  In  t 
tbe  object  for  which  the  grant '  wi 
and  we  must  declare  unconsdtution 
of  congress,  passed  after  mature  dd: 
careful  investigrttltai,  and  with  a 
knowledge  of  every  phase  of  the 
shown  by  the  rejwrt  acoompiinying 
future  bUl.  The  grant  would  reu 
pended  in  mid  air,  as  It  were,  until  t 
son,  Topeka  &  S:inta  Fe  Itallroad  i 
bondholder,  graciously  saw  fit  to  foi 
mortgage,  or  to  construct  the  road  a 
pleasure;  and  In  the  mean  time  i 
could  obtain  a  homestead  thereon, 
coimty  or  state  revenue  could  be 
therefrom  by  taxation.  The  contt 
plaintiff  la  equivalent  to  the  proposl 
this  mortgage  act  is  a  license  couple 
grant  We  think  It  a  license,  and,  L 
as  Lord  Chief  Justice  Vaughan 
Thomas  T.  Sorrell,  Vaughan,  330. 
pcnsatlon  or  license  pro[>erIy  passe 
terest  nor  alters  or  transfers  any  pr 
anything."  ^Ve  construe  this  provlf 
mle  laid  down  by  an  eminent  Engl 
cellor:  "If  you  find  the  first  wordj 
clear  meaning,  but  those  that  fcdloi 
conslstrait  with  them,  to  reject  th< 
It  is  true  that  we  must  consider  not 
contract  of  the  United  States  with 
poratlon,  but  also  the  rights  of  paj 
tractlng  with  the  corporation.  2  U 
Corp.  §  1047;  Black,  Const  Prohlb. 
here  tbe  mortgagee  was  by  the  very 
the  mortgage  act  put  upon  notice  of  t 
tion  of  the  granting  act,  and  furthei 
as  we  coQsti-ue  It,  to  this  effect:  "At 
of  the  foreclosure  of  your  mortgs 
breach  has  been  committed,  your  rl 
only  pertain  to  lands  actually  eamc 
time  we  take  advantage  of  such 
This  construction  is  not  so  much  sti 
that  contended  for  by  plaintiff,  ia 
formlty  with  the  best  in^^sts  of  p 
Icy,  agrees  with  the  condiUdhs  of  the 
act  and  Is  In  accord  with  the  Inten 
giess  as  expressed  by  the  act  of 
the  forfeiture  act  of  1886. 
Where  there  are  two  statnte^ 
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s     graotliig  cartatn  powers  or  prirllegea,  and 
[      the  latter  extending  the  power  to  different 
mbjects,  even  without  mentioning  the  llmlta- 
.      tloni  of  the  former  act  to  the  subject  of  its 
.      grants,  these  llmltattons  may  by  constmo 
tlon  be  held  to  attach  to  fbe  new  aubjects, 
when  such  construction  Is  In  consonance 
wltb  the  manifest  Intention  of  the  leglsbk> 
tare.   Ohamberlaln  t.  Chamberlain,  43  N. 
Y.  424.   Mr.  Justice  Field  said:  "Instances 
without  number  exist  when  the  meaning  of 
words  In  a  statute  has  been  enlarged  or  re- 
stricted and  quaUfled  to  carry  out  the  Inten- 
tion of  the  legislature^"    EJureka  Con.  Min. 
Co.  T.  Richmond  Biin.  Co.,  4  Sawy.  802; 
R^dw  T.  Smytbe,  IS  Wall.  16S.    Where  tiie 
scope  of  a  general  prorislon  Is  the  subject 
of  conslderatloii,  tbem  la  always  a  leaning 
not  only  to  prevent  obscurity,  but  Injustice, 
for  neither  can  be  presumed  to  be  intended. 
Board  t.  .Spatdonan,  18  Q.  B.  IMt.  878;  Mur- 
ray T.  aibaon,  16  How.  421.   ThB  IntentkMt 
of  the  act  im  what  should  be  sought  fbr,  and 
tiie  intent  wlU  always  pranQ  orer  the  ll^ 
eral  senoe  at  Its  ternu.   OeariOaa  t.  State, 
42  Ud.  408;  Reynolda  t.  Holland,  85  Ark. 
56.   When  two  pntfana  (rf  an  act  of  legiala- 
Ore  giant  are  repagnant  or  in  conflict,  the 
established  rule  to  that  the  former  preralla 
over  the  latter.   Fore  t.  WlUlama,  85  lUaa. 
033;  In  n  Second  Are.  Churdb,  66  M.  Y. 
805.   It  aeema  couKuuint  wltb  reason  and 
good  sense  that  a  prorlao,  being  property  In- 
tended to  limit  the  langoage  ctf  tile  l^:l8lap 
ture,  wUl  not  be  construed  to  intend  by 
doubtfnl  words  to  enlarge  or  extend  the  act 
or  portion  of  an  act  to  whldi  It  Is  attached* 
and  this  appMra  to  be  the  settled  rule. 
Suth.  St  Const  297;  In  re  Webb.  24  How. 
Fr.  247;  U.  S.  t.  Dtduon,  15  Pet  141;  State 
T.  Kelly,  84  N.  I.  Law,  76.   It  being  settled 
beyond  cMitraToitlcm  that  a  leglslatlre  grant 
iB  to  be  construed  strictly  In  tayor  of  the 
state  and  against  the  grantee,  it  necessarily 
follows  that  nothing  will  pass  against  the 
state  by  implicatlcMi.    Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet  420;  Rioe  v.  Rail- 
road Co.,  1  Black,  358;  Rug^es  t.  Illinois, 
lOS  U.  S.  533.  2  Sup.  Ct  Rep.  832;  Gaines 
V.  Coates,  51  Mlsa  335;  State  t.  Southern 
Faa  R.  Co.,  24  Tex.  80.    It  Is  presumed  al- 
ways that  the  lawmakers  have  a  definite  pur- 
pose In  every  act    We  must  presume  here 
that  the  mwtgage  act  of  1871  was  passed 
Tvlth  a  full  undwstandlng  of  the  provisions 
and  legal  effect  of  the  act  of  1866;  and  that 
-when  congress  proceeded  to  pass  the  act  of 
18S6,  forfeiting  the  unearned  lands,  but  "hav- 
ing due  regard  for  the  rights  of  the  gran- 
tee," it  was  familiar  with  both  the  prior  acts, 
and  legislated  knowingly.    A  part  of  one  of 
these  acts  must  be  construed  with  reference 
to  the  others  upon  the  same  subject  If 
Incoxislstent  we  must  attempt  to  harmonize; 
If   tbe  wording  Is  imamMguous,  and  the 
meaning  dear,  we  would  not  be  at  liberty 
to  put  a  construction  upon  it  evidently  for- 
«ljrn  to  ttie  Intent  ot  the  lawmakers,  no  mat 


ter  what  we  tbonght  of  tbe  Jnstlee  <^  tt; 
but  tf  thae  Is  ambiguity  and  uncertainty, 
to  arrive  at  the  Intent  we  must  construe  the 
whole  act  and  that  to  which  It  refers  togeth- 
er, and  are  at  liberty,  certainly,  to  take  Into 
oonslderatlon  all  other  acts  upon  the  same 
subject  It  has  been  well  said  that  the  gen- 
eral intent  of  the  statute  Is  the  key  to  the 
meaning  of  the  parts,  end  it  Is  the  eetab- 
Ushed  role  that  the  Intention  of  the  whc^e 
act  will  control  the  construction  of  the  parts. 
1  Kent  Comm.  461;  Ogden  v.  Strong,  2 
Pahie,  684;  Qreeu  v.  State,  59  Md.  123; 
Railroad  po.  t.  Alexandria,  17  Grat  176; 
Bnite  T.  Monroe  Oa,  77  HL  610;  Stone  v. 
Hayw,  etc.,  1  O.  P.  Dlv.  681;  Jennings  v. 
Love,  24  Miss.  24&i  Oarby  v.  Harris,  7  Exch. 
681; .  Beldie  v.  Smythe,  18  Waa  162;  WU- 
Uoms  T.  HcDonald,  8  Pin.  881.  Power  was 
reoerved  to  omgresa  by  sectkms  8  and  20  of 
the  act  <tf  1866  to  forfeit  the  grant,  or  the 
unearned  port! on  at  the  some,  upon  breach. 
The  mortgage  act  (rf  1871  was  declaratiTe 
of  the  rl^t  to  mortgage  the  property  of  the 
company,  <nelndlng  the  lands,  and  also,  ap- 
parency, in  the  nature  of  an  assurance  that 
no  advantage  would  be  taken  'of  the  breach 
already  ■nlEered.  1St»  act  of  1886  f oifeltlDg 
the  unearned  grant  was  valid  and  constlto- 
tloiuL  Jndgment  below  afflnned. 

FBBBIBIAN,  7h  eoDcm. 

LKB,  J.,  (dlHeatlng.)  This  la  an  actfam  d 
ejectment  turoui^t  by  the  pi^intHf  in  error 
to  reoorer  poBaeestoa  itf  120  acres  fxf  land  sit- 
uato  In  Son  Mign^  comity,  N.  H.  The  plain- 
tut  dalmed  title  under  an  act  of  congress  of 
July  27,  1866,  granting  lands  to  the  Atlantic 
ft  Poclflc  Railroad  Company,  against  ^cb 
the  defendant  rdled  oa  Hie  United  States  pat- 
ent Issued  Decembw  10,  1891.  The  case 
was  tried  to  a  Jury,  which,  under  the  dlrec- 
tl<m  of  the  ooort,  returned  a  verdict  ot  not 
guilty,  and  Judgment  was  accordingly  ren- 
dered thereon  In  favor  ot  ttie .  defendant 
Plaintiff  sued  oat  a  writ  of  errw  to  this 
court  He  has  assigned  as  error  the  rul- 
ings of  the  district  court  admitting  In  evi- 
dence defendant's  patent  refusing  to  direct 
the  Jury  to  find  for  plaintiff,  refusing  the  in- 
structions requested  by  plaintiff,  and  direct- 
ing the  Jury  to  find  for  defendant  These 
various  rulings  are  thought  before  this  court 
tor  review  by  exceptions  properly  taken.  It 
appears  from  an  examination  of  the  record 
that  they  all  radse  substantially  the  same 
question,  and  therefore  It  will  not  be  neces- 
sary for  us  to  consider  and  pass  upon  tiiem 
separate^.  There  la  no  conflict  in  the  testi- 
mony as  to  the  facts  upon  which  the  ri^ta 
of  the  parties  depend.  The  facts  appear  to 
be  undisputed,  and,  so  far  as  they  are  deemed 
mat«-ial  to  a  decision  of  the  case,  are  as 
f(^ows; 

T^e  Atlantic  ft  Padflc  Railroad  Company 
Is  a  corporation,  created  by  act  of  congress, 
approved  July  27,  1866,  the  essential  pro* 
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vtskms  of  which  ue  «■  CoHowb:  *^  It  Ma- 
acted,"  etc.:  "Section  1.  That  John  Brown, 
*  *  *  John  a  Fremont^  •  •  •  and  all 
mch  other  persons  who  shall  or  may  be. as- 
sociated with  them,  and  their  soooeesors,  are 
hereby  created  and  oracted  Into  a  body  cor^ 
porate  and  politic.  In  deed  and  In  law,  by 
th^  name,  a^le,  and  title  of  the  Athutlo  & 
Fadflc  Ballroad  Company,  and  by  that  name 
ahall  hare  perpetnal  nicoearion,  and  shall 
be  able  to  sue.  plead  and  be  Impleaded,  de- 
fend and  be  defended,  In  all  ooorts  of  law 
and  equity  witibin  the  United  States,  and 
may  make  and  have  a  common  seaL  And 
■aid  cwpo»tlon  la  hereby  anthoriied  and 
empowered  to  lay  out,  locate,  constmct,  fur- 
nish, m^iwtftfn  and  enjoy,  a  contlnnoTU  rail- 
road and  telegraph  line,  with  the  apijnrte- 
nances,  namely:  Beginning  at  or  near  the 
town  of  S^lngfl^  In  the  state  of  Missouri, 
thsnce  to  the  western  boundary  line  of  said 
■tats^  and  thetuse  by  the  most  eUglble  rail- 
road route  as  shsll  ba  determined  by  said 
company,  to  a  p<rint  oa  the  Oanadian  river, 
ttk«ice  to  'ttie  town  of  Albnquwine,  on  the 
Rlrer  del  Natbo,  and  thmcb,  by  way  of  the 
Agna  Frio,  or  other  suitable  pass,  to  the 
head-waters  of  the  Colorado  Obiqolto,  and 
thence,  along,  the  S6tb  parallel  of  latitude, 
as  near  aa  may  be  found  most  suitable  fw  a 
rallw^  route  to  the  Gatorado  river,  at  such 
point  as  may  be  s^lectod  by  said  company 
for  crossing;  thence  by  the  most  practicable 
and  eUglble  route,  to  the  Pacific.  The  said 
company  shall  have  the  right  to  construct  a 
branch  from  the  point  at  which  the  road 
fltrikes  the  Oanadian  river  eastwardly,  along 
tiie  most  snitable  route  u  selected,  to  a  point 
In  the  western  boundary  line  of  Arkansas, 
at  or  near  the  town  of  Van  Buren.  And 
the  said  company  is  hereby  vested  with  all 
tbe  powers,  privll^es  and  immunities  nec- 
essary to  carry  Into  effect  the  purposes  of 
this  act,  as  herein  set  forth.  The  capital 
stock  of  said  company  sliall  consist  of  one 
million  shares  of  one  hundred  d<^rs  each, 
which  Shan  In  an  respecto  be  deemed  per- 
sonal property,  and  shall  be  transferable 
in  such  manner  as  the  laws  of  said  corpora- 
tion shall  provide."  Then  follow  various  de- 
tails relating  to  the  organization  of  the  com- 
pany. "Sec.  2.  And  be  It  further  enacted: 
That  the  ri^t  of  way  through  the  public 
lands  be,  and  the  same  Is  hereby,  granted 
to  the  said  Atlanttc  ft  Pacific  RalhxMd 
Oompany,  Ita  successors  and  assigns,  for  the 
construction  of  a  railroad  and  telegraph  line 
as  proposed;  and  the  right,  power  and  au- 
thority Is  horeby  given  to  said  corporation 
to  take  from  the  public  lands  adjacent  to 
the  line  of  said  road  material  of  earth,  stone, 
timber,  etc,  for  the  construction  thereof. 
Said  way  Is  granted  to  said  railroad  to  the 
extent  of  one  hundred  feet  in  width  on  each 
side  €f  said  railroad  where  It  may  pass 
through  the  public  domsdn,  including  all  nec- 
essary grounds  for  station  buildings,  work- 
shops, depots,  machine  shops,  switches,  side 


tracks,  tomtablea  and  water  statiooa; 

the  rl^t  ot  way  shaD  be  azonpt  from  tau- 
tion  wlOln  the  tenltorlea  4^  the  United 
States.  The  United  States  sba&  exUngnigk 
as  rapidly  as  may  be  crairtstent  with  public 
policy  and  the  w^fare  ct  tha  Indiana,  and 
only  by  their  voluntary  cession.'  tba  Indian 
title  to  all  lands  falling  under  the  operatka 
of  this  act  and  acquired  in  the  donation  ta 
the  road  named  In  the  act  Sec  &  And  be 
it  farther  enacted:  That  tber»  be,  and  hoc- 
1^  is,  granted  to  the  Atlantic  &  Fadflc  HaO- 
road  Oompany,  Ito  snocesaors  and  aarigK. 
for  the  purpose  of  aiding  In  the  cuus^lu^ 
tlmt  of  said  railroad  and  tdesrapb  line  to 
the  Padflc  coast,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troop& 
munitions  <rf  war,  and  poUlc  atona,  orer 
the  route  of  said  line  of  railway  and  in 
branches,  every  alternate  section  of  pobfie 
land,  not  mineral,  designated  by  odd  mua- 
bera,  to  the  amount  of  twenty  alternate  sec- 
tions per  mile,  on  eadi  side  of  aald  caOrosd 
line,  aa  said  company  may  adopt,  HironfA 
the  territories  of  the  United  States,  and  tn 
alternate  sections  <tf  land  per  mUe  on  cad 
aide  of  said  railroad  whenerer  It  paaies 
through  any  state,  and  whenever  on  the  Itoc 
thereof,  the  United  States  have  fun  title,  not 
reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  frmn  pre-emptl<m  or  other 
datms  or  rights,  at  the  time  the  line  of  sa^d 
road  Is  deM^ted  by  a  j^t  thereof,  filed  ti 
the  office  of  the  oommlsBioner  of  the  general 
land  ofllce."  After  a  number  of  proviskaf 
which  need  not  be  qooted  here,  the  sectVc 
condudes:  "And  provided  ftother.  flist  iw 
money  shall  be  drawn  from  the  treasury  <tf 
the  United  States  to  aid  In  I3ie  conatmctlw 
ot  the  said  Atlantic  ft  Pacific  BaUroad." 
Section  4  provides  the  manner  in  whldi  tbp 
raOroad  shaU  be  examined  by  comuUsdoners 
and  accepted,  and  patente  tor  lands  issue  as 
the  road  Is  constructed.  Section  6  provUff 
how  the  mad  shsU  be  built.  ^'See.  9.  Ani 
be  it  further  enacted:  That  the  pre^«it 
the  United  States  shall  cause  the  lands  to 
be  surveyed  for  for^  mfies  in  width  on  both 
rides  of  the  entire  line  of  said  road  aftw 
the  g»ieral  route  shaU  be  fixed,  and  as  tatt 
as  may  be  required  by  the  construction  of 
said  railroad,  and  the  odd  aectlona  of  land 
hor^y  granted  shaU  not  be  liable  to  sale  or 
entry,  or  pre-emption,  before  or  after  titer 
are  surveyed,  except  by  said  company,  a$ 
provided  in  this  act;  but  the  provlsiODS  c< 
the  act  of  S^tranbo-,  elghtem  Irandred  and 
forty-one,  granting  pre-emptitm  ri^ts,  aiM 
the  acts  amendatory  thereof,  and  of  tht  act 
entitled  'An  act  to  secure  homeatMds  to 
actual  aietaen  on  the  public  domain.'  a^ 
proved  May  twenty,  eighteen  hundred  ar:! 
sixty-two,  ShaU  be,  and  the  same  are  hnvirr 
extended  to  aU  other  landa  on  the  line  of 
said  road  when  surveyed,  excepting  tboM 
hereby  granted  to  said  company."  "Sec 
And  be  It  further  enacted:  That  each  t^si 
every  grant,  right,  and  laivilege  herein  are 
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«o  made  and  glna  to  and  accttrtafl  by 

Atlantfc  &  Fadflc  Railroad  Companr,  up- 
<m  and  Bobject  to  the  foDowlnff  ocmdltioiis, 
nam^y:  Tbat  the  said  oompanj  aball  com- 
mence work  on  said  road  within  two  jmn 
from  the  approval  of  thia  act  by  the  preid- 
dent,  and  shall  complete  not  leaa  than  fifty 
miles  per  year  after  the  second  year,  and 
•hall  construct,  equip,  furnish,  and  com- 
plete the  main  Una  of  the  whole  road  by  the 
fourth  day  of  Jnly,  A.  D.  1878.  Sec  a  And 
be  It  further  enacted:  Tbat  the  United 
States  make  the  eeraial  conditional  granta 
bmln.  and  tbat  the  said  Atlantic  Ac  PaoUc 
Railroad  Company  accept  the  same,  iqwo 
the  fmrther- condition  that  If  the  aald  com- 
pany make  any  breach  of  the  condltlona 
hereof,  and  allow  the  same  to  contlnuo  for 
upwards  of  one  year,  thco,  Sn  sndi  case, 
at  any  time  hereafter,  the  United  States  may 
do  any  and  all  acta  and  things  which  may  be 
need  fill  and  necessary  to  insure  a  speedy 
completion  of  the  aald  road."  "Sec.  11.  And 
be  It  farther  enacted:  That  said  Atiantic  ft 
Pacific  Railroad,  or  any  part  thereof,  shall  be 
a  post  rente  and  military  road,  subject  to 
the  use  of  the  United  States  for  postal,  mil- 
itary, naval,  and  all  other  goremment  serr- 
ice,  and  also  subject  to  euch  regulations  as 
congress  may  Impose,  restricting  the  charges 
for  such  goTemraent  transportation."  "Sec. 
19.  And  be  It  further  enacted:  Tbat  unless 
the  said'  Atlantic  ft  Pacific  Railroad  Com- 
pany shall  obtain  bona  fide  subscriptions  to 
the  stock  of  said  company  to  the  amount 
of  one  miniwi  of  dollars,  with  ten  per  centnm 
paid,  within  two  years  after  the  passflffe  of 
and  approval  of  this  act.  It  shall  be  null  and 
void.  Sec.  20.  And  be  It  forthw  enacted: 
That  the  better  to  accomplish  the  object  of 
this  act,  namely,  to  promote  the  public  In- 
terest and  welfare  by  the  construction  of 
said  railroad  and  telegraph  line,  and  keeping 
the  same  In  working  order,  and  to  secure  to 
the  government  at  all  times,  but  particularly 
In  time  of  war,  the  use  and  benefits  of  the 
flame  for  postal,  military  and  other  purposes, 
congress  may,  at  any  time,  having  due  re- 
^rd  for  the  rights  of  the  said  Atlantic  ft 
Pacific  Railroad  Company,  add  to,  alter, 
amend  or  rei>eal  this  act." 

The  OTganizatlon  of  the  company  and  snb- 
Bcrtptlon  to  the  stock  seem  to  have  b»«n  car- 
ried out,  in  accM-dance  with  the  provisions 
of  the  act,  to  the  satisfaction  of  the  govern- 
ment, wlttiin  the  time  fixed,  and  the  company 
\^aa  in  numerous  ways  afterwards  treated  ns 
being  duly  organized  to  do  business  and  uer- 
clse  the  powers  conferred  by  the  act  of  In- 
corporation. It  proceeded  to  survey  and  lo- 
cate Its  railroad  line  along  the  general  route 
prescribed  by  congress;  and  from  time  to 
time  the  plats  of  location  deei^niaiing  Its  line 
■were  filed  with  the  secretary  of  the  interior 
as  retiDlwd-  Thereupon,  by  execntlvo  orders 
under  the  direction  of  the  president  of  the 
United  States,  the  alternate  sectious  of  pub- 
lic land  within  the  40-mile  limits  o&  each 


side  of  the  located  line  were  withdrawn  from 
sale,  entry,  or  pre-emption,  aa  provided  by 
section  6  of  the  act  of  congress.  9acb  wltli- 
drawal  of  lands  In  the  territory  of  New  Mex- 
ico waa  made  by  letter  of  th4  secrctaiy  of 
the  interior  May  8,  1872,  to  take  effect  from 
March  12,  1872,  the  date  of  the  filing  of  the 
location  plats;  and  the  lands  within  the 
grant  Umlta  from  there  westward  to  the  Pa- 
cific ocean  were  similarly  withdrawn,  to  take 
effect  at  varioDB  dates  In  the  year  1872.  The 
price  of  the  public  lands  in  the  even-numbw- 
ed  sections  within  the  grant  limits,  which 
were  retained  by  the  gDvemment,  was  In- 
creased to  double  minimum,  or  ¥2.00  per  acrew 
By  the  el^th  secticHi  of  the  act  of  July  27, 
1866,  the  company  waa  required  to  commence 
bonstmctlon  within  two  years  from  that 
date,  and  boUd  not  lees  than  50  miles  of  raUr 
road  per  year  tiiereafter.  Up  to  April  20» 
1871,  it  had  bnllt  only  75  mUea  of  road.  On 
tlkat  date  congress  passed  an  additional  act 
authorizing  tha  company  to  mortgage  Its 
road,  franchises,  lands,  and  other  property 
to  secure  bonds  to  be  lasned  to  raise  mtmey 
for  constructloa.  That  act  Is  as  follows: 
"An  act  to  enable  the  Athintic  ft  Pacific 
Railroad  Company  to  mortgage  its  road.  Be 
it  enacted,"  etc.:  "That  the  Atlantic  ft  Pacific 
Railroad  Company,  wgantsed  nnd^  act  of 
congress  of  July  twenty-seventh,  ^ghteen 
hundred  and  slzty-slx,  is  hereby  authorized 
to  make  and  Issue  Its  bonds  In  sucb  form 
and  manner,  tat  such  sums,  payable  at  such 
times,  and  bearing  such  rate  of  interest,  and 
to  dispose  vt  them  on  such  terms  as  Its  di- 
rectors may  deem  advisable;  and  to  secwe 
sudi  bonds,  the  said  company  may  mortgage 
Its  road,  equipment  lands,  franchises,  privi- 
leges, and  other  rights  and  prop«^,  subject 
to  such  terms,  conditions  and  limitations,  as 
its  directors  may  prescribe.  As  proof  and 
notice  of  the  legal  execntlon  and  effectual 
delivery  of  any  mortgage  hereafter  made  by 
said  company.  It  shall  be  filed  and  recorded  In 
the  office  of  the  secretary  of  the  interior:  pro- 
vided, that  If  the  company  shall  hereafter 
suffer  any  breach  of  the  conditions  of  the  act 
above  referred  to,  under  whldi  It  is  organis- 
ed, the  rights  of  those  claiming  under  any 
mortgage  made  by  the  company  to  the  lands 
granted  to  it  by  said  act  shall  extend  only  to 
so  much  thereof  as  shall  be  coterminous  with 
or  appertain  to  that  part  of  said  road  which 
shall  have  been  constructed  at  the  time  ot  the 
foredoBure  of  said  mortgage."  Under  the 
autivMlty  of  this  act  the  company  executed 
mortgages  covering  the  road  and  lands  from 
Missouri  to  Albuquerque,  N.  M.,  to  secure 
bonds  to  the  aggregate  amount  of  $3,080,629, 
and  from  Albuquerque  to  San  Francisco  to 
$16,000,000.  The  first  of  these  Includes  the 
lands  in  cMitroversy.  These  mortgages  were 
duly  executed  and  recorded  in  the  office  of 
the  secretary  of  the  Interior,  as  required  by 
the  act  The  bonds  secured  than  fall  du* 
at  different  dates  from  1901  to  10^.  The 
bonds  were  sddt  and  t2ie  moaevB  reoUiat 
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from  fSudr  sale  vaed  to  wards  the  construction 

of  the  nmcL  They  are  still  outstandlnft  and 
none  of  fhem  will  be  dne,  aonnrdliur  to  their 
terau,  before  1901.  The  intorest  hu  been 
pftld.  No  defttnlt  aa  to  any  <tf  the  mortsagea 
has  occurred,  and  mme  of  them  bare  been 
fMedoMd,  nor  by  Itadr  terms  conld  have 
been,  or  can  now  be,  foreclosed.  By  tlie  ^ 
day  of  Jvity,  lS78,r-the  date  fixed  tiie 
act  of  1866  for  the  completion  of  the  road,— 
the  company  had  only  constmcted  125  miles 
westward  from  Springfleld,  Mo.,  the  begin- 
ning point  ot  flie  Una  Afterwards,  and  pri- 
or to  July  e»  X8S6,  it  bnllt  SO  miles  mora  In 
the  Indian  Territory,  and  680  miles  west- 
ward from  Albuquerque  to  the  Needles,  on 
tbe  Colorado  rirer,  all  of  which  was  exam- 
ined and  accepted  by  order  of  the  president  of 
the  United  States.  It  also  acquired  by  con- 
tract of  purchase  243  miles  of  road  upon  Its 
located  line  from  the  Needles  to  Mojare, 
Cal.,  which  had  been  constructed  by  the 
Southern  Padflc  Railroad  Company.  The  In- 
tervening pwtlon  of  the  line  from  Sepulpa. 
In  Hie  Indian  Territory,  to  Albuqawjue,  and 
from  Mojave  to  San  Francisco,  In  GallfMnla, 
were  In  1886,  and  still  remain,  nuconstmcted. 

On  July  6,  18B6,  congress  passed  an  act  to 
forfeit  (he  land  grant  to  the  Atlantic  &  Fa* 
dflc  Railroad  Company  appertaining  to  the 
nnconstmcted  pwtion  of  its  railroad  line,  and 
restored  the  land  to  settlement,  which  act  is 
as  ff^ws:  "An  act  to  forfeit  the  lands 
granted  to  the  Atlantic  4e  Padflc  Railroad 
Company  to  aid  in  the  constmctlcm  of  a 
railroad  and  telegraph  line  from  the  states 
of  Missouri  and  Arkansas  to  the  Padflc 
coast,  and  to  restore  the  same  to  settlement, 
and  for  other  purposes.  Be  it  enacted  by  the 
senate  and  house  of  repreeentatlTea  of  the 
United  States  of  America,  in  congress  assem- 
bled, that  all  the  lands,  excepting  the  rl^t 
of  way  and  the  rl^t,  power  and  autbwlty 
given  to  said  corporation  to  talce  from  the 
puUIc  lands  adjacent  to  the  line  of  said  road 
material  of  ' earth,  stone,  timber,  and  so  forth, 
tot  the  constmftlcm  thereof,  Induding  all 
necessary  grounds  for  station  buildings, 
wwkshops,  depots,  ma<;iiine  shops,  switches, 
side  trades,  turntables  and  water  8tatl<ms, 
heretotore  granted  to  the  Atlantic  ft  Padfic 
Railroad  Company,  by  an  act  entitled  *An  act 
granting  lands  to  aid  In  the  construction  of 
a  railroad  and  tel^raidi  line  from  the  states 
of  Missouri  and  Arkansas  to  the  Pacific 
coast,'  approved  July  twenty-seventh,  eight- 
een hundred  and  sixty-six,  and  subsequent 
acts  and  Joint  resolutlcms  of  congress,  which 
are  adjacent  to  and  coterminous  with  the 
uncompleted  p<Ktlons  of  the  main  line  of  said 
road,  embraced  within  both  flie  granted  and 
Indemnity  limits,  as  contemplated  to  be  con- 
structed under  and  by  the  provisfous  of  the 
said  act  ot  July  twenty -seventh,  eighteen 
hundred  and  dxty-slx,  and  acts  and  Joint 
resolutions  subsequent  thereto  and  rating 
to  the  cmstruction  of  said  road  and  tele- 
gravH*  be  and  tba  same  are  heretqr  dedared 


forMted  and  reBtoced  to  flw  pnOille  dnmi^ 
Apinored  Jnly  9,  188&"  TTpoD  Hie  psassp 
of  this  act,  all  the  lands  within  the  grant  Bo- 
lts which  had  been  withdrawn  from  eetrr 
and  sale  by  exeentlTe  ordcn,  as  b^tore  ttu- 
ed,  and  whldi  wen  otppoAt^  tiboae  pcrOoii 
of  the  railroad  line  not  then  constructed, 
wen  hf  wder  of  Iha  Interior  department  de 
dared  to  be  restored  to  the  public  domtio, 
and  open  for  settlemeot  and  entry  under  tte 
land  laws.  This  Indndad,  Mnaag  oOurs,  iK 
the  lands  from  the  eastern  boandary  of  S*w 
Mexico  to  Alboquerqua,  within  which  wn 
the  tract  In  amtrorersy  In  this  nit.  TUi 
tract  Is  idtown  by  flie  testimoiiT-  of  ttie  n- 
celYer  of  the  land  oOea  of  laie  dMxIet  1b 
whldi  It  Is  sltnatod  to  be  nonmlnenl  poliie 
land,  to  vrhldi,  on  Hsrdi  12, 187X  ttw  Bnhcd 
States  bad  fdU  title,  and  wtaldi  nt  that  dite 
was  not  reserved,  sold,  granted,  or  oflMrwtw 
appromiated  the  United  States,  and  n 
tree  from  pre-emption  or  otlier  rltfiti  or 
claims.  It  is  pert  of  an  odd-anmbsed  m- 
tion  within  the  40-nille  limits  of  Hie  AHantie 
ft  Padflc  grant  It  tiiortf ore  CbUs  wKUa  ike 
class  of  lands  which  by  the  act  of  1888  vu 
granted  to  the  Atlantic  ft  Padflc  BaIbM£ 
Company,  and  as  sndi  was  i^ecifically  ti^ 
dtuled  In  the  order  of  withdrawal  of  Uand 
12.  1872,  and  from  which  witbdrawal  it  wii 
subsequuitly,  after  the  act  of  July  6,  1881 
released,  and  restwed  to  entry.  It  was  or 
tered  as  a  pre-emption  January  9.  188S.  ud 
patented  to  the  grantor  of  defaidant  Deceft 
her  10,  1801. 

Upon  this  state  of  facts  the  8<rte  qo«ti«a 
In  the  record  is  whether  th«  title  ot  &t 
plalntlfr  company  to  the  land  In  controro!* 
acquired  by  the  act  ot  July  27.  ISQS,  m* 
divested  by  the  forfeiture  act  ot  July  6,  ISK 
If  It  was,  then  the  plaintiff  at  the  commence 
ment  of  the  suit  had  no  titles  dc^endmtt 
patent  was  valid,  and  he  was  entlQed  y 
verdict  and  Judgmoit    If  It  was  not,  tlvi 
d^endant's  patent  was  void,  and  Bhonld  lav 
been  exduded;   while  plaintlff*8  title  w 
good,  and  the  district  court  ahoald  have  a- 
rected  a  verdict  in  its  favw  and  giren  jdr- 
ment  accordingly.   The  act  of  July  6.  ISV^ 
on  Its  face  undoubtedly  purports  to  dlT^r 
the  title  of  the  railroad  company  to  il-- 
land,  and  restore  It  to  the  public  donuii 
It  does  not  provide  for  any  subaeiiaent  pro- 
ceedings of  any  kind  to  effect  a  fiMftiturr. 
nor  Is  It  simply  a  declaraticHi  by  congress  v.' 
the  Intention  ot  the  United  States  to  zra: 
the  grant  as  forfeited  for  failure  to  perform 
the  ctmdltitHiB.    It  declares  the  lands  Uz- 
felted  absolutdy,  and  natoreA  to  tbe  pat^ 
domain,  and  the  executive  brancli  of 
government  has  dealt  with  the  lands  as  t)f- 
ing  the  property  of  the  United  States.  Tb«r? 
fore  it  is  not  a  question  ot  tbe  constn^ 
tion  of  the  act  but  of  its  Talidlty.  If 
act  for  the  purpose  it  [wofieases  to  aeoos- 
plish.  Is  within  the  constltotlMkal  poww  ■■- 
congress,  then  it  operated  to  divest  tbe  ti'.> 
of  the  plaintiff,  and  tbe  Judgmoat      tbe  di^ 
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trlct  court  must  be  af&rmed.   If  not,  the 
plftlotlfrs  title  Is  good,  and       Judgment  of 
tlie  cottrt  below  waa  erroneous.    TWs  la  the 
only  question  In  the  case.   Ttda  gnestlon,  al- 
though Qins  reduced  to  a  simple  form,  is 
the  most  serious  that  a  court  can  be  called 
upon  to  decide.   The  power  to  declare  Tcrfd 
an  act  of  the  highest  leglalatlTe  body  of  the 
goTemment  Is  an  extraordinary  one,  and  It 
Is  well  settled  that  such  power  Is  only  to  be 
exercised  where  It  Is  perfectly  clear  and  free 
from  donbt  that  the  act  In  question  Is  be- 
ymd  the  powers  conferred  on  congress  by 
the  OHistttutlon,  or  Is  within  Its  pnAlbltlons. 
Hie  respect  due  to  the  leglslatlTe  branch  of 
the  goTcmment  requires  Its  acts  should  not 
be  questioned  except  for  the  strongest  and 
clearest  reasons;  and,  on  the  other  hand, 
private  rights,  which  are  guarantied  by  the 
cons1itati<m,  are  equally  entitled  to  ree^wct, 
and  when  it  Is  plain  that  they  have  been  in- 
fringed courts  should  not  hesitate  to  pro- 
tect them.    Whatever  conclu^on  is  readied, 
it  should  only  be  after  grave  consideration, 
with  full  sense  of  the  res[>ondblllty  wblch 
a  dedsl<m  of  the  questloD  involves.   Tbia  we 
bare  endeavored  to  gird  it. 

^  to  the  title  acquired  by  the  plaintiff  on^ 
der  the  original  granting  act  of  1866.  without 
reference   to  subsequent   legislation,  there 
will  be  no  necessity  for  extended  discussion. 
The  language  of   the  act  in  section  3  Is: 
**That  there  be,  and  hereby  Is,  granted  to 
the  Atlantic  &  Pacific  Railroad  Company," 
etc.,  "every  alternate  sectlcm  of  public  land, 
not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  sections  per  mile,  on 
each  side  of  said  railroad  line,"  etc.  This 
Is  the  same  lunguage  that  has  been  used 
In    various    other    congressional  railroad 
grants,  and  It  has  been  construed  by  the 
supreme  court  of  the  United  States  In  a 
number  of  caees.    The  effect  of  the  grant- 
ing clause  Is  lield  to  be  to  pass  the  legal 
title  to  the  grantee,  so  that  It  attaches  to 
the  specific  lands  upon  filing  the  plats  of 
location,  and  relates  back  to  the  date  of  the 
act.    Schulenberg  v.  Harrlman,  21  Wall.  44, 
60;   Leavenworth,  etc,  R.  Co.  v,  U.  S.,  92 
XJ.  S.  733.  741;  Buttz  v.  Ralh-oad  Co.,  119 
U.  S.  55,  66-73,  7  Sup.  Ct  Rep.  100;  Wright 
V.  Roseberry,  121  TJ.  S.  488,  496-509,  7  Sup. 
Ct  Bep.  985;  8t  Paul  &  P.  R  Co.  v.  North- 
ern Pac.  R.  Co.,  139  U.  S.  1,  6,  11  Sup.  Ct 
Rep.  389;  Salt  Go.  v.  Tarpey,  142  U.  S.  241, 
245-250,  12  Sup.  Ot  Rep.  158;    U.   S.  v. 
Southern  Pac.  R.  Co.,  146  U.  S.  593,  13  Sup. 
Ct.  Bep.  103.    The  court  has  also  passed  up- 
on this  Identical  grant  In  the  case  of  U.  S. 
V.  Southern  Pac.  R  Co.,  146  U.  S.  593.  13 
Sup.  Ct  Rep.  163,  holding.  In  the  light  of 
\tB  previous  decisions,  that  the  act  of  cui- 
^resa  made  a  grant  in  praesMitl,  and  uses 
tlie    following  language:    "Applying  these 
pvell-settled  rules  In  the  cases  at  bar,  there 
•an  be  little  dlfiBculty  In  arriving  at  a  con- 
d-oaloii.    Hie  grant  to  the  Atlantic  &  Fadflc 


was  made  in  1866;  to  tile  Southern  Padfle 
in  1871.  Tliey  were  grants  in  praesenti. 
When  maps  of  definite  locatl(m  were  filed 
and  approved,  the  grants  sererally  took  ef- 
fect by  relation  as  of  the  dates  of  the  acts, 
mie  map  of  definite  location  of  the  Atlantic 
&  Pacific  Company's  road  along  the  lands 
In  coatioveny  was  filed  and  approved  on 
April  11, 1872.  Thea  the  specific  tracts  were 
designated,  and  to  them  the  title  of  the  At 
hmtlc  &  Pacific  attached  as  of  July  27,  1866. 
If  anything  In  the  land  laws  of  the  United 
States  can  be  considered  as  thoroughly  set- 
tled by  repeated  decisions.  It  la  this."  That 
court  also  hcdds  that  the  title  of  the  grantee 
under  such  grants  was  superior  to  that  un- 
der ft  United  States  patent  Issued  for  lands 
within  the  grant,  so  long  as  It  was  still 
in  force;  and  that  a  patent  issued  under 
such  drcumstances.  Is  redd,  and  may  l>e 
attacked  in  a  court  of  law.  WrigUt  v.  Rose- 
berry,  121  U.  S.  488,  7  Sup.  Ct  Rep.  98S. 
It  may  be  considered  as  settled  <m  the  au- 
thority of  these  decisions  that  the  plaintiff's 
title  under  the  grant  of  1866  would  be  sulB- 
clent  to  enable  him  to  recover  in  this  action, 
unless  It  has  been  divested  the  forfeiture 
act  <tf  1886. 

It  is  dalmed  by  defendant  in  em^  that 
the  act  of  July  6,  1886,  operated  In  law  to 
do  Just  what  It  states  aa  its  face,  viz.  to 
forfeit  the  lands  which  had  beoi  granted  by 
the  act  of  1866.  and  restores  them  to  the 
public  domain.  His  position  la  that  the 
grant  was  a  ctrnditional  one,  and  that  upon 
breach  of  the  cwdltions  the  United  States 
had  the  right  and  power  to  forfeit  the  grant.- 
His  contention  Is  fully  elaborated  In  the 
brief  of  his  counsel,  where  It  Is  here  re- 
capitulated as  follows:  First  That  the  final 
clause  of  sectlcm  9  of  the  act  of  1866  is  Id 
legal  effect  an  express  reservation  of  the 
right  of  congress  to  declare  a  forfdture. 
Second.  That  under  the  conditions  stated  In 
section  9,  when  the  same  were  broken,  even 
without  any  express  reservation  In  the  act 
of  the  right  of  the  government  to  declare  a 
forfeiture,  congress  might,  as  a  legal  re- 
sult of  the  iH-oken  conditions,  declare  such 
forfeiture.  Third.  ITiat  In  the  grant  of  lands 
by  the  United  States,  in  order  to  preserve 
the  right  of  forfeiture.  It  is  no  more  neces- 
sary to  expressly  reserve  such  right  upm 
nonperformance  of  the  condition  In  the  act 
than  it  Is  at  common  law  in  a  deed  c<kiv^- 
Ing  lands  with  a  condition  subsequent  to  ex- 
pressly reserve  a  rU^t  to  ent^  on  condition 
broken;  but  In  both  cases  the  right  to  do  the 
act  operating  to  make  the  fOTfelture  arising 
from  nonperformance  effective  results  aa  a 
legal  incident  from  the  nonperformance  ot 
the  condlti<m.  Foiirth.  Tliat,  In  the  abseoee 
of  any  express  reservation  of  the  power  to 
declare  a  forfeiture  of  the  grant  in  qnestlon. 
the  courts  may  maintain  the  right  ot  con- 
gress, upon  breach  ot  the  condition,  to  de- 
clara  a  forfeiture  <m  tlw  groand  oC  pobUe 
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policy  alone.  Plftfa.  That  the  mortgage  act 
of  1S71  la  only  declaratlTe  of  the  common- 
law  rl^t  to  mortgage,  and  was  enacted  for 
the  sole  purpose  of  removing  all  doubt  on 
that  subject,  to  thereby  aid  the  company  to 
proceed  with  construction;  and  that  It  was  not 
Intraided  by  said  act  to  enlarge  the  rights  of 
the  company  or  to  subordinate  the  Interests 
of  Uie  government  in  the  lands  to  the  rights 
of  future  mortgageefl.  Sixth.  That  persons 
holding  mortgages  on  said  lands  took  only 
the  ttUe  vested  In  the  oompany  at  tiie  date 
of  the  several  mortgages,  and  subject  to  the 
right  of  the  United  States  to  declare  the 
lands  forfeited  for  nonperformance  of  tlie 
conditions  subsequent,  except  such  lands  as 
might  be  coterminous  with  construction. 
Seventh.  That  the  rights  of  mortgagees  can- 
not be  ccHisldered  in  this  action,  as  no  inter- 
est under  any  mortgage  Is  set  up  by  the 
plaintiff,  but  only  the  Int^ests  acquired  un- 
der the  act  of  1866.  Eighth.  That  the  case 
of  RaUway  Co.  v.  Eaquibel.  4  N.  M.  837, 
20  Pac.  Rep.  109,  is  conclusive  In  this  court 
against  the  plaintiff.  Defendant's  counsel 
further  refer  to  the  decision  of  this  court 
In  the  cose  of  Railway  Co.  v.  Eequibel,  4 
N.  M.  337,  20  Pac.  Rep.  109,  upon  a  similar 
clause  In  the  Texas  Pacific  act,  as  conclu- 
sive of  the  proposition  that  this  clause  was 
for  the  benefit  of  the  govpmment,  and  not 
of  the  grantee,  and  that  the  railroad  com- 
pany cannot  be  heard  to  say  that  the  for- 
feiture pt  the  land  grant  is  not  a  proper 
measure  to  secure  the  completion  of  the 
rood. 

The  contention  of  plaintiff  In  error  Is  brief- 
ly this:  That  the  estate  grouted  by  the  act 
of  July  27,  ISiiG,  Is  one  upon  condition  sul>se- 
quent  That  while,  at  common  law,  in  the 
absence  of  any  express  provision  upon  the 
subject,  the  right  of  the  grantor  to  forfeit 
the  estate  for  breach  of  condition  undoubted- 
ly exists,  yet  If  the  granting  act,  at  the  same 
time  that  it  specifies  the  conditions,  also  de- 
clares what  shall  be  the  effect  of  a  breach 
of  them,  such  declaration  of  the  consequence 
of  a  breach  becomes  as  much  a  part  of  the 
condition  as  the  act  or  omission  itself.  That 
the  only  conditions  imposed  by  the  granting 
act  were:  First,  In  the  eighth  section,  that 
the  railroad  must  be  commenced  within  iwu 
years,  prosecuted  at  the  rate  of  at  least  fifty 
miles  per  year  thereafter,  and  be  finished  by 
July  4,  1878;  and,  second,  in  the  ninteentb 
section,  that  the  company  must  obtain  bona 
fide  subscriptions  to  Its  stock  to  the  amount 
of  a  million  dollars  within  two  years,  with 
10  per  cent  paid  In.  That  as  to  the  second 
of  these  It  was  expressly  provided  that,  If 
not  done  within  the  time  fixed,  the  act  shall 
be  null  and  void.  That  the  first  conditlcm— 
of  ccmstroctlon  within  a  fixed  time— Is  the 
same  ttiat  has  been  attached  to  all  the 
grants  by  congress  In  aid  of  rnilroads  or  sim- 
ilar works,  and  that  all  such  grants,— being 
over  thirty  In  numbM,— with  the  exception 
jC  this  and  two  others,  have  contained  the 


further  express  condltim  that  tf  H 
work  should  not  be  completed  « 
time  fixed  by  the  act  the  landi 
should  revert  to  the  Undted  Stab 
after  legislating  In  this  sense  sina 
eluding  nine  other  railroad  grants 
the  same  session  of  congress  in 
gress  made  a  radical  change  In 
spending  condition  as  to  the  Atlai 
clflc  grant,  by  omitting  the  usual  v 
Tiding  for  reversion  or  forfeiture  ct 
to  the  United  States  In  case  of  brei 
condition,  and  Inserting  In  its  pla 
press  provislpn,  specifying  as  a  fu 
dltlon  on  which  the  grant  Is  mat 
United  States  and  accepted  the 
that  In  case  ot  breach  of  the 
continuing  for  a  year  "the  Unit 
may  do  any  and  all  acts  and  thli 
may  be  needful  and  necessary  to 
speedy  completltm  of  the  sold  rem 
by  this  change  from  legislative  e 
sanctioned  by  long  and  contlnuoi 
acts  upon  the  same  subject,  to  on 
different,  congress  Intended  {hat 
and  liabilities  of  the  parties  shooli 
be  different  In  respect  to  the  ma 
changed.  Ttiat  by  expressly  om 
customary  provision  for  revorslo 
lands  to  the  United  States,  and 
something  else  as  the  conseque 
breach  of  condition,  oongrees  exc 
idea  of  forfeiture,  and  limited  the 
a  breach  to  the  one  specified, 
specification  of  the  consequence  : 
necessarily  Implies  that  the  gene 
of  forfeiture  was  not  Int^ded 
served,  because.  If  the  latter  € 
would  include  all  other  powers  v 
ence  to  the  lands,  and  a  resnrvatioi 
powers,  necessarily  so  Included,  wo 
necessary.  That  by  excluding,  in 
tlon  to  its  previously  established 
this  subject,  the  provision  tor  reve 
specifying  something  else.  It  becai 
of  the  condition  that  the  effect  of  1 
should  be  limited  to  the  one  so  spe 
all  other  conditions  must  be  read 
one  attached.  That  by  the  ninth  a 
United  States  renounced  any  rlghi 
otherwise  have  had  to  fwfelt  the 
cept  it  should  be  In  furtherance  of 
pletlon  of  the  road;  and  that  to  o 
In  this  reservatlMi  the  act  of  forfel 
be  for  that  declared  purpose,  wh 
forfeiture  act  of  1886  Is  by  its  tltla 
for  the  purpose  of  opening  the  Ian 
tlemeut,  and  not  in  connection  wltt 
or  proposal  for  completion  of 
Plaintiff  In  error  also  C(»itends,  ai 
troduced  a  large  amount  of  evide 
effort  to  show  It,  that  the  goven 
falling  to  extinguish  the  Indian  titl 
surrey  the  lands  as  earned  by  coi 
and  by  locating  new  Indian  reservi 
on  the  line  of  the  road  and  within 
limits  since  the  definite  location  ol 
Is  primarily  respcmsible  f<ar  the  del 
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fltrnctioOt  and  tbat  the  performaace  of  ttw 
coDditlQiis  an  part  of  the  oompanr  cannot  be 
■Mctly  required,  or  a  breach  dedared  for 
^umpecftmnance,  until  the  goreniinent  has 
pvformed  Ita  own  imdvtaJdng.  We  dull 
not  attempt  a  reriew  of  ttils  evidence,  nor  to 
■determine  whether  the  facta  alleged  on  the 
p^t  are  or  are  not  pEorea;  vor  whether, 
If  proTtti,  tli^  can  be  availed  c£  by  the 
xdaintlfl  In  error  to  abldd  It  teom  f<xf6Itare 
<tf  Ita  land  jprant  In  Tlew  at  the  oaskdoabm 
at  wUcfa  we  baTe  axtlTed,  It  to  not  neceaaaiy 

tOdO  KX. 

If  these  were  the  mlj  qnaatlona  In  the 
caatf  the  deciaUia..0O  far  aa  thla  court  la  con- 
cerwd,  might  not  be  difficidt   While  there 
la  much  ttace  ta  ^tm  argummt  for  plalntUt 
In  vror  that  by  tbe  dghth  and  nhitb  see- 
tlona  of  the  act  of  1866  the  general  power 
of  forfeiture  by  tiiA  pantor  waa  waived,  and 
tiie  remedy  for  breaoh  ot  eondlldoD  limited 
to  that  stated  in  the  leat  dauae  of  section  9, 
nevertbelesB,  as  the  same  language  baa  been 
htfetitfmre  cniAtmed  1^  this  conrt  In  Uie 
Texas  Padflc  act,  we  should  be  disposed  to 
fcdlow  tbe'^edaloa  In  Railway  Oo.  r.  ElaqDl- 
bel.  supra,  and  bold  that  the  ralhmid  com- 
pany, in  defaiat  aa  to  the  ctHntdetlon  of  the 
road,  could  not  be  heard  to  aay  that  for- 
feiture Is  not  an  act  deemed  needful  by  the 
United  States  to  Insure  ttie  completlfm  of  tbe 
road.    But  counsel  fttr  plaintiff  In  error  tar- 
tbw  contoids  lliat  the  act  of  1871,  autfaorli- 
ing  the  company  to  mwtgage  Ita  road*  ftan- 
chlsea,  and  land  grant,  passed  after  the  com- 
pany was  already  In  default  aa  to  cmstmc- 
tlon  at  the  yeariy  rate  required  by  the  grant- 
ing act,  not  only  negatived  any  Intaitlon  of 
congress  by  the  act  at  1866  to  forfeit  the 
grant  for  nonperformaace  of  tbe  condition, 
but  was  sucb  an  alteration  ot  the  original 
contract  aa  to  Introduce  new  condlticniB, 
whereby  the  United  States  has  poetponed  its 
risht  to  take  any  steps  under  section  9  until 
a.  time  titiat  has  not  yet  arrived.    His  argu- 
ment, more  fully  developed  oraUy  than  In 
tlie  brief,  la  that,  while  the  pow&r  to  mort- 
gage the  lands  existed  without  express  au- 
tborlzalion,  yet   a  mortage  so  executed 
would  only  create  a  Uen  on  the  lands,  bur* 
rlened  with  tbe  condition  that  upon  failure 
of  the  company  to  build  50  miles  per  year, 
or  to  complete  the  road  by  July  4,  1878,  tbe 
government  might  take  measures  towards  in- 
suring Its  completion.     What  Hiose  meas- 
ures might  be  could  not  be  ceiialnly  told  be- 
forehand,   "nie  line  on  which  the  road  was 
required  to  be  built  was  to  a  great  extent 
:hroiiKh  an  Indian  country,  In  a  part  of  which 
n  1871,  and  for  some  years  afterwards,  the 
[ndlans  were  In  a  state  of  active  hostility. 

of  the  country  was  also  of  doubtful 
ralue,  either  for  local  business  or  for  selling 
nnds.  But  the  government  wanted  to  get 
ills  road  built  by  private  capital,  without 
lie  aid  or  security  of  government  money  or 
TCdlt,  such  as  had  been  given  to  the  Union 
Lnd  Central  Facifle  roada.   It  waa  naeleas 


to  ask  private  lnvest<Hrs  to  put  Chdr  mon^ 
Into  bonds  secured  by  mortgage  on  lands  and 
franchises  as  to  which,  if  not  ccunpleted  1^ 
1878,  the  government  would  have  the  tight 
to  take  steps  at  unknown  character  towarda 
its  cnnidetlQn.  Nobody  would  take  anich  a 
risk.  To  say  nothing  of  the  extinguishment 
of  Indian  tttlea,  irtifadi  wax  contemplated  by 
tbe  act,  there  was  no  assurance  tibat  the  hos- 
tile iDdlass  would  be  subdued,  so  as  to  al- 
low  ooDStruction  to  go  on  within  the  time 
fixed,  which  in  fact  was  not  done  as  to  tbe 
Ownanohea  Dor  four  or  five  years  after  1871. 
Tber^bre^  In  order  to  offer  a  security  which 
the  public  could  afford  to  accept,  and  at  the 
aame  time  to  reaerve  i^tectlon  to  ttie  sov- 
ersaaeat  In  the  ultimate  application  tbe 
lands  to  otmatmetiw  and  completkm  ot  tbe 
road,  oongreas,  tbe  mor^ge  act,  altered 
the  coodltian  as  to  time  of  constructkm,  so 
that,  inatead  <tf  Joly  ^  1878,  tbe  time  forcoit 
atructUm  as  to  tbe  road  mortgaged  waa  ea- 
tatAed  to  the  date  at  the  foredosure  ot  the 
mortxag^  and  tbe  rl^ts  ot  mwtffageea  un- 
der such  mortgage  should  only  extend  to 
lauds  coterminous  with  the  road  constructed 
at  that  data.  Hence,  as  to  the  lands  covered 
by  any  mortgage  oxeeateA  pursuant  to  thla 
act,  there  Is  no  breach  of  condition  as  to 
time  of  construction  until  tbe  dato  ot  fore- 
closure; and  the  United  States,  by  the  terms 
of  tbe  act  of  1868,  as  altnvd  by  tbe  act  of 
1871,  has  agreed  that  aa  to  lands  so  mort- 
gaged It  will  take  no  steps  under  section  9, 
exoept  aa  to  landa  which  may  be  found  op- 
posite road  unconstrueted  when  the  moitgage 
Is,  or  by  Its  terms  can  be  and  ought  to  be, 
foreclosed.  That  for  this  reason,  as  to  lands 
so  mortgaged,  there  has  been  no  breach  of 
conditions,  and  the  right  of  the  United  States 
to  tajce  steps  of  Its  own  to  complete  the  road 
has  not  yet'  attached.  Thnt  the  right  and 
duty  of  tbe  company,  or,  on  Its  default,  of 
tbe  mortgugees,  to  go  on  with  the  conatnic- 
tion,  still  continues.  That  the  estate  created 
by  the  act  of  1806  remains  In  the  company, 
subject  to  the  rights  of  the  mortgagees,  and 
In  case  of  ultimate  default  of  both,  subject 
to  tiie  right  of  the  government;  and  that  In 
the  mean  time  It  Is  the  right  of  the  company, 
for  the  preservation  of  the  seciu-lty  of  Its 
mortgagee,  to  maintain  the  possession  which 
follows  the  legal  title. 

We  have  given  to  this  ocmtentlon,  as  well 
as  the  answer  to  It  by  defendant's  counsel, 
and  the  argumenft  of  the  committees  6f  con- 
gress on  the  effect  of  this  mortgnge  act,  our 
most  earnest  consideration,  with  a  view  to 
ascertain  Its  true  meaning  and  legal  effect, 
and  tbe  rights  of  the  parties  that  grow  out  of 
It  In  tbe  first  place.  It  Is  quite  clear  that  It 
introduces  a  new  feature,  which  was  not 
In  the  case  of  Railway  Co.  v.  Bsqulbel,  and 
that  with  this  mortga^  act  before  us  the 
decision  of  that  case  furnishes  no  guide  to 
a  solution  of  the  question  now  presented. 
Nor  have  we  been  referred  to  any  case  in 
wliicb  such  a  clause  haa  been  directly  cour 
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Btrued.  The  act  of  April  20,  1871,  has  been 
already  quoted  In  full,  but  we  give  agabi 
the  proviso,  on  whldi  the  question  trniu: 
"Provided,  that  If  the  company  shall  here- 
after suffer  any  breoch  of  the  uomlltions  of 
the  act  above  referred  to,  under  which  It 
Is  organized,  the  rights  of  those  claiming 
under  any  mortgage  made  by  the  company 
to  the  lands  granted  to  It  by  said  act  shall 
extend  cmly  to  so  much  thereof  as  shall  be 
coterminous  with  or  appertain  to  that  part 
of  sold  road  which  shall  have  been  oon- 
atructed  at  the  time  of  the  fwecIoRiire  uf 
FoJd  mortgage."  If  this  were  part  of  a 
deed  between  private  indlvldtuUs,  we  do  not 
think  there  would  be  any  ccmtrover^  as  to 
Its  meaning.  It  seems  to  be  tnslEted  that 
because  these  words  are  foond  in  an  act  of 
congress  they  must  be  construed  In  some 
way  so  as  to  deprive  them  of  their  nsual 
slgnlflcfttiMi,  and  introduce  some  meaning 
different  from  that  expressed  by  the  words 
tbemsdves.  We  understood  that  the  rule 
oC  construction  of  public  grants  Is  dlfTerent 
from  that  of  private  grants.  In  this:  that 
the  latter  are  to  be  ocms trued  most  strongly 
against  the  grantor,  and  the  former  most 
strongly  against  the  grantee;  but  this  only 
applies  to  cases  where  the  language  is  doubt- 
ful or  ambiguous.  It  does  not  go  to  the  ex- 
tent of  changing  the  dear  meaning  of  words 
In  either  case.  It  will  not,  by  mere  Intend- 
ment, supply  words  to  c<mfer  rights,  powers, 
or  property  npon  the  grantee  of  a  private 
deed,  nor  strike  out  words  of  <^ear  and  ob- 
vious meaning,  In  order  to  wlthh<^d  tbeee 
from  the  grantee  of  a  public  grant  Where 
the  language  is  plain,  and  free  from  am- 
blgulty,  there  is  no  necessity  for  interprets^ 
tlon,  because  the  words  speak  for  them- 
selves. The  supreme  court  of  the  United 
States  has  laid  down  the  rule  for  the  coa- 
structlon  of  grants  of  this  character  so  plain- 
ly that  there  can  be  no  difficulty  In  under^ 
standing  and  f<^lowIng  It.  In  LeavniworOi, 
etc.,  R.  Co.  V.  U.  S.,  92  U.  S.  740,  having 
under  consideration  a  railroad  grant  to  the 
state  of  Kansas,  the  oourt  said:  "This  grant, 
like  that  to  Iowa,  was  made  for  the  purpose 
of  aiding  a  work  of  Internal  Improvem«it, 
and  does  not  extend  beyond  the  meaning  and 
intent  expressed  in  It.  It  should  be  neither 
enlarged  by  Ingenious  reasoning,  nor  dimin- 
ished by  strained  construction.  The  con- 
struction must  be  reasonable,  and  such  as 
will  give  effect  to  the  Intention  of  congress. 
This  Is  to  be  ascertained  from  the  terms 
employed,  the  situation  of  the  parties,  and 
the  nature  of  the  grant  If  these  terms  are 
plain  and  nnamblguoiis,  there  can  be  no 
difficulty  In  interpreting  the  act;  but  If  they 
admit  of  different  meanings,  the  one  of  ex- 
traislon  and  the  one  of  limitation,  they  must 
be  accepted  in  the  sense  most  favorable  to 
the  grantor."  Cotmsel  for  defendant  in  er- 
ror  say  "that  the  mortgage  act  of  1871  Is 
only  declaratory  of  the  common-law  right  to 
htortgace^  and  was  enacted  for  the  sole  pur- 


pose of  removing  all  doubt  oi 
to  thereby  aid  the  company  h 
constructlMi;  and  it  was  not  in 
act  to  enlarge  the  rights  of  tb 
limit  the  power  of  congren 
grant  fra^elted,  or  to  snbordii 
ests  ot  the  govemmesit  In  tb 
rights  of  future  mortgagees.' 
perceive  how  this  can  be  the  i 
words,  "at  the  time  of  forec 
mortgage,"  at  the  conclusion  o 
act,  are  stricken  ont,  and  In 
serted,  "at  the  time  of  ihe  bi 
tlon,"  or  something  equivalent 
no  conceivable  process  of  ra 
be  made  out  that  the  two 
quoted  mean  the  same  thing, 
see,  if  the  lattw  meaning  wei 
proviso,  what  was  the  occ 
passage  of  Ae  mortgage  aci 
company  had  already  a  com 
to  mortgage  whatever  title  II 
mortgagee  would  take  his  I 
whatever  conditions  and  reso 
attached  tmder  the  original  a 
the  act  of  1871  did  not  offer 
something  more  than  they  o 
ont  It,  there  was  certainly  nel 
reason  In  its  passage.  If  It 
purpose  of  the  act  to  extec<^ 
completion  to  roads  cotermli 
mortgaged  lands,  then  why 
said  about  date  of  foreclosure. 
Hon  of  congress  was  only  to 
gagees  a  ll»i  subject  to  the  b 
tlons  as  already  specified  in  t 
how  Is  It  possible  to  explain  t 
the  plain,  direct,  and  easy 
press  that  IntHitlon.  and  tb 
other  words  which  bear  no  p« 
to  It,  or  under  certain  contlnge 
absolutely  Inconsistent  with  i 
used  are  not  obscure.  They  1 
detBtood  meaning,  both  techi 
common  use.  If  used  in  an  ot 
ance  or  transaction,  nobody 
for  a  moment  to  say  what  the; 
are,  both  by  themsdves  and 
with  the  subject-matter  and 
and  unambiguous.  This  fact 
the  entire  absence  of  reason 
the  act  which  would  follon 
It  the  forced  and  unnatural  co 
tended  for,  leads  us  to  cod( 
proviso  means  slmi^y  what  It 
it  was  Intended  and  does  opei 
the  condition  of  the  grant  ai 
gaged  lands.  M  e  do  not  see 
any  change  as  to  the  effect  < 
the  conditions  of  the  gran 
United  States  might  or  could 
of  steps  towards  the  oompletli 
in  case  of  a  breach  and  coatii 
for  one  year  remained  as  xmcei 
but  it  nevertheless  remained, 
this  rl^t  or  power  was,  the 
amounted  to  a  declaration  I 
States  to  prospective  m<H>tgag< 
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the  force  of  a  contract,  that  the  company, 
or  they  for  It,  should  hare  tmtll  the  date  of 
foreclosure  to  complete  the  road  be- 
fore such  power  could  be  exercised.  The 
vrord  "(mly,"  In  ordinary  use,  is  a  term  of 
mtrlctlMi,  and  not  of  extension;  and  Its  nae 
n  this  proviso  seemfl  to  Imply  that  under  an 
Mpreas  general  pi>wer  to  mortgage  the  rights 
md  Ilea  of  the  mortgagees  might  have  been 
3Teu  more  ext^lve  tf  It  had  not  been  lim- 
bed In  this  way  to  the  time  of  f(»reclo8ure. 
Prom  these  considerations,  it  la  our  opinion 
that  the  act  of  April  20,  1871,  together  with 
[be  act  of  1866,  as  altered  or  amended  by 
it.  cMiBtltuted  a  contract,  under  which  the 
mortgagees  acquired  rested  rights  In  the 
lands  covered  by  th^  mortgages  to  have 
tlii'in  preserved  as  to  title  and  posscHsion  for 
their  ultimate  security  to  the  extent  they 
may  be  found  applicable  on  account  of  con> 
titmctiou  at  the  date  of  foreclosure  of  the 
□lorti^itges;  and  that  any  legislation  which 
withdraws  from  them  the  security  of  the 
iimds,  devotes  them  to  other  purposes,  and 
turns  over  their  possession  to  hostile  hands, 
b  destructive  of  those  rights.    Said  Mr.  Jua- 
Uce  Strong,  tn  the  Sinking  Fnnd  Cases,  09 
L'.  S.  727;    "There  is  no  technicality  about 
rested  righta    Most  <rf  them  grow  out  of 
contracts;  and,  no  matt^  how  they  arise, 
they  are  equally  sacred,  equally  beyond  ths 
reach  of  legislative  intM:fer«»ce."    Mr.  Jus- 
tice in  the  same  case,  said:  "Coa- 
Cracts  are  pn^erty,  and  a  large  portion  of 
the  wealth  of  the  country  exists  in  that  Corm. 
Whatever  Impairs  their  value  diminishes, 
therefore,  the  property  of  the  owner;  and, 
it  that  be  effected  by  direct  l^slative  ao- 
UoQ  operatic  on  the  contract,  forbidding  Its 
enforcement  or  transfer,  or  otherwise  re- 
stricting Ita  use,  the  owner  Is  as  much  de- 
prived of  his  property  without  due  process 
of  law  as  if  the  contract  were  Impoimded, 
or  the  value  it  represents  were  in  terms 
wholly  or  partially  cwifiscated."    And  Mr. 
Justice  Bradl^,  in  tbe  same  case,  to  a  slm- 
flar  purport,  said:    "A  contract  Is  prc^rty. 
To  destroy  it  wh<^y  or  to  destroy  it  partially 
la  to  take  it;  and  to  do  this  by  arbitrary  leg- 
islative action  Is  to  do  it  without  due  process 
of  law."  .  Is  such  leglslatiMi,  which  thus 
Impalni  or  destroys  vested  rights,  valid  or 
effectual,  and  should  It  be  unheld  by  the 
warts?   The  supreme  court  of  the  United 
States,  In  the  Sinking  Fund  Cases,  above 
dted,  which  arose  up<Hi  Ihe  grant  In  aid  of 
the  Union  and  Central  Pacific  Railroads,  has 
sniwered  the  question  In  the  negative,  say* 
Ihg:   "It  is  our  duty,  when  required  by  the 
"•pilar  course  of  Judicial  proceedings,  to  de- 
dare  an  act  of  craigreBB  void  if  not  within 
the  legislative  power  of  the  United  States; 
bat  this  dedaratlMi  should  never  be  made 
wcept  (n  a  clear  case."    "The  United  States 
cumot,  any  more  than  a  statie.  Interfere  with 
private  rights,  except  for  legitimate  govf>m- 
fflwital  pnrposes.    They  are  not  Induded 
withtn  tbs  oonstltutlonal  prohlbitioa  wUcfa 


prevents  states  from  passing  laws  Impairing 
the  obligation  of  contracts,  btlt,  equally  with 
the  states,  they  are  prohibited  from  depriv- 
ing persons  or  corptmitiwis  of  property  with- 
out due  process  of  law.  "Hiey  cannot  legis- 
late back  to  themselves,  without  making 
compeoBatlon,  the  lands  they  have  given 
this  corporation  to  aid  in  the  construc- 
tion of  Its  railroad.  •  •  •  The  United 
States  are  as  much  boimd  by  their  con- 
tracts as  individuals.  If  they  repudiate 
their  obllgatlMis,  it  is  as  much  repudin- 
tiwi,  with  nil  the  wrong  and  reproach 
that  term  implies,  as  It  would  be  If  the 
repndlator  had  been  a  state  or  a  municipal- 
ity or  a  citizen.  No  change  can  be  made 
In  ttie  title  created  by  the  grant  of  the  lands, 
or  in  the  contract  for  the  subsidy  bends, 
.witliout  the  consent  of  the  corporation.  All 
this  is  IndfspntaUe,"  This  authori^  from 
the  highest  court  In  the  govemmmt  Is  ex- 
clusive, and  there  is  no  necessity  for  tnrther 
dtatltms  on  this  prc^>osltlon. 

The  act  of  July  6,  188G,  is  upon  Its  face 
an  absolute  legislative  forf^ture.  It  can- 
not be  said  to  be  a  measure  designed  In  any 
way  to  promote  the  construction  or  comple- 
tion of  the  road.  Its  declared  purpose  Is  to 
"f(H4elt  the  lands  granted  to  the  Atlantic 
&  Pacific  Railroad  Company,  ♦  •  •  and 
to  restore  the  same  to  settlement"  It  con 
tains  no  suggpstlou  of  any  intention  to  de 
rote  the  lands  to  the  completion  of  the  road 
In  sokne  other  way,  or  by  some  othw  agency, 
such  as  granting  them  to  another  company 
that  would  flntsb  the  road,  or  setting  apart 
the  proceeds  of  their  sale  as  a  fnnd  or 
subsidy  thn-efm*.  Nor,  though  seven  years 
have  elapsed  since  Its  passage,  has  any 
st^  In  that  direction  been  taken.  The 
act  contains  no  provision  for  the  protec- 
tion, preservation,  or  reservation  of  the 
vested  rights  of  the  mortgagees,  nor  makes 
the  disposition  of  the  lands  subject  to 
these  rights.  By  opening  the  lands  to  settle 
ment  it  is  evident  that  cdngress  entirdy  ig- 
nored the  rights  of  the  mortgagees  to  any  of 
the  land,  or  any  interest  or  security  therein; 
since  in  no  way  could  the  government  more 
completely  take  the  lands  away  from  the 
reach  of  the  mortgagee  than  by  disposing  of 
them  to  others  under  a  United  States  patent, 
as  in  this  case.  If  our  contention  as  to  the 
rights  of  the  mortgagees  and  of  the  company 
for  their  benefit  Is  correct,  then  they  consti- 
tnte  property  which  cannot  be  thus  taken 
away  leglalatlTe  act  The  fM^rfture  can- 
not be  Justified  under  the  power  of  repeal 
contained  In  section  20  of  the  act  of  1866. 
The  power  of  alteration,  unendment,  or  re- 
peal resecved  by  that  section  was  by  the 
siime  section  expressly  declared  to  be  "with 
due  regard  for  the  rights  of  the  Atlantic 
&  Paciflo  Railroad  Company,"  and,  fur- 
thermore, such  power  was  reserved,  In  the 
language  of  that  section,  "the  better  to  ac- 
complish the  object  of  this  act  namely,  to 
promote  the  public  Interest  and  wtiifftre  bj 
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the  eooatnietion  of  satd  railroad  and  tele* 
graph  line,  adtl  keeping  the  same  in  work- 
ing order,  and  to  secure  to  the  govenunent 
at  all  timee,  but  particularly  in  time  of  war, 
the  use  and  benefits  of  the  same  for  postal, 
military  and  other  purposes."  A  forfeiture 
of  ^e  lands,  however  strong  tlie  reasons 
therefor  which  restores  them  to  settlement, 
cannot  be  held  to  fall  within  any  of  the  pur- 
poses of  this  section;  and,  whatever  Its  In- 
tention, the  power  of  alieratlon  or  repeal  la 
by  Its  own  terms,  and  would  be  anyhow,  sub- 
ject to  the  rights  which  have  become  vested 
under  the  granting  act  and  the  mort^^age  act 
The  question  is  a  very  extensive  one,  and 
we  might  discuss  the  arguments  presratcd 
on  both  sides  at  greater  length,  but,  as  the 
conclusion  at  which  we  have  arrived  ia  de- 
cisive of  the  case  with  us,  we  do  not  think. 
It  necessary  to  prolong  this  opinion.  It  Is 
our  opinion  that  the  act  of  July  27.  1860, 
was  a  grant  in  praesentl  to  the  Atlantic  4fc 
Pacific  Railroad  Company  of  the  odd-num- 
bered sections  within  40  miles  on  each  side 
of  the  line  when  located;  that  upon  01tng 
plats  of  definite  location,  Uarch  12,  1872, 
the  grant  became  definite,  and  attached  to 
specific  lands,  and  the  legal  title  passed  to 
the  grantee  by  relation  as  of  the  date  of  the 
act.  with  a  condition  subsequent  attached 
that,  if  the  company  failed  to  cranplete  tho 
road  by  July  4, 1878.  the  United  States  might 
do  such  act*  as  It  might  deem  needful  to 
lnsiu*e  the  speedy  oompIetiMi  of  the  toad; 
that  by  the  act  of  1871  the  company  was  au- 
thorized to  mortgage  the  land  so  granted 
to  it.  and  as  to  lands  so  mortgaged  the  con- 
dition of  completion  was  enlarged  until  the 
time  of  foreclosure  of  such  mortgage,  and 
the  estate  created  by  the  granting  act  In  such 
lands  could  not  be  divested  by  any  act  or 
means  until  that  time;  that  the  act  of  July 
6,  1886,  did  not  <^«rate  to  divest  the  estate 
as  to  such  lands  vested  in  the  mortgagees, 
and  can  only  be  construed  as  a  declaration 
of  the  govmiment  to  resume  the  granted 
lands  at  such  time  and  by  such  means  as 
It  lawfully  can  by  some  due  process  of  law, 
which  has  not  yet  been  provided.  As  the 
land  in  controversy  falls  within  the  above 
categ<H7,  it  f<dIowB  ttut  the  plaintiff's  title 
must  prevail,  and  the  Judgment  of  tba  dis- 
trict court  must  be  reversed. 

It  only  remains  to  consider  what  Judgment 
should  be  rendered.  The  case,  as  It  involves 
the  construction  of  a  United  States  statute, 
Is  one  which  can  be  appealed  to  the  supreme 
court  of  the  United  States,  and  we  suppose 
will  be.  If  the  cause  were  remanded  for  a 
new  trial,  the  district  court,  under  oar  de- 
deion,  could  do  nothing  else  than  direct  a 
verdict  and  enter  Judgment  for  the  plaintiff. 
The  facts  are  not  in  dispute,  and  are  fully 
exhibited  in  the  record,  and  in  no  possible 
aspect  of  the  case  could  there  be  any  other 
.  Judgmeat  than  sudi  as  above  stated  by  dl- 
rectlMi  of  the  court  It  would  be  imposing 
naclcas  expense  and  delay  to  remand  the 


case  ^ply  to  go  through  these  Idle  fonia 
It  is  weU  settled  that  In  such  a  cue  the 
pellate  com-t  may  properly  direct  ibe  lovtr 
court  to  enttf  a  specific  Jodgment  bu; 
render  final  Judgment  Itself.  In  Elliott  es 
Appellate  Procedure,  (section  5G7J  It  ii 
stated  that  "wlien  the  facts  are  not  In  cnt- 
trovw^,  and  are  fully  exhibited  by  the  re^ 
wd,  the  appellate  tribunal  may  direct  the 
q>ectflc  Judgmrat  that  stiall  be  rendered.  Ai 
the  object  of  the  law  Is  to  pat  an  eoi  u 
litigation,  the  powv  to  direct  what  s|i>H-i:r 
Judgment  shall  be  entered  is  one  to  be  liber- 
ally exercised  in  furtherance  of  Justice.  I: 
has  been  often  exerdsed."  And  in  sKt:<£ 
604  the  same  anHunr  eayu:  "The  appdlaw 
tribunal  may  pronounce  the  oltiznate  ]»^- 
ment  wlthont  remanding  the  case,  whse  tfe 
focts  are  not  In  dispute,  unless  the  stato^ 
requires  that  tiie  case  should  be  remanded. 
In  Insurance  Co.  v.  Bcammoo,  123  IlL  601,  U 
N.  E.  Rep.  660,  the  court  says:  "Where  t^ 
evidence  given  at  the  trial,  with  all  tbe  Id- 
ferences  which  the  Jury  could  Jusiiftihir 
draw  from  it,  was  so  insufficient  to 
pcHt  the  verdict  that  the  trial  conH  wnu 
have  been  warranted  in  directing  them  c- 
find  toT  the  defendant  bnt  failed  to  do  sc. 
then,  and  then  only,  can  the  appdlate  coerr 
reverse  vrtthoot  r^andlng;  becanse,  in  toA 
case,  It  merelj  renders  the  Judgment  tin: 
should  have  been  rendered  In  the  trli3 
court"  In  Pennlngtoo  t.  Underwood.  19  5^ 
W.  Rep.  108.  tlie  supreme  court  at  Arkam 
under  a  statute  anthcHizIng  it  to  remand,  ti- 
miss,  or  rendo*  such  other  Judgment  as  t£x 
court  in  Its  discretion  might  deem  Just 
"Where  Xb&re  Is  on  the  record  an  afflrnaS'^ 
showing  upon  facts  undlsfnited  tkat  the  plli^ 
tiff  has  no  right  to  recorer,  tbe  sapr^ 
court  should  not  order  a  new  trial.  iriL± 
would  only  protract  the  Utlgatlon,  incnsy 
the  costs,  and  needlessly  occupy  tbe  time : 
the  courts.  In  such  case  Injnntice  wodU  n 
done  by  remanding  the  cause,  while  Joft? 
would  be  done  by  detamlnln^  It  now." 
the  court  entered  final  judgment-  We  fci*^ 
a  statute  wlilch  directly  autborlsea  sock  i 
course.  Section  2190  of  the  Ckimidled  La«* 
of  1884  provides  as  foDowa:  *Tbe  aa^fos^ 
court  in  appeals  or  writs  of  eeroc  shall  a- 
amlne  the  record,  and  on  tihe  £acts  ttass^ 
contained  alone  shall  award  a  new  trial  r' 
verse  or  affirm  tbe  Judgment  of  tbe  di^ci' 
court,  or  give  such  other.  Ji^ement  is  • 
them  shall  seem  agreeable  to  law." 
these  reasMis  we  think  it  would  w^n  i. 
good  purpose  to  remand  the  esse  tat  tat* 
proceedings  In  cmfeFmlty  wltb  this  oplai* 
but  that  it  wm  be  bettv  fbr  aU  partitfv 
tend  to  secure  a  more  apea&r  and  coodw* 
detenulnatlcai  ot  tbB  questtona  of  lav  ft 
T<dved,  U  Judgment  Is  entoed  in  tfals  tv^- 
In  foTor  ot  the  plotntiS  Cor  the  poaoesAa  J 
the  land  described  In  the  dedLarattoa. 


SBBDS,  J.,  ooocura. 
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HAOGIN  T.  LOBBNZ  et  ah 

(Snpreme  Court  of  Montana.    Oct  16,  1893.) 

JmsxiNTs — MoTios  TO  Vacate— SornoissoT  or 
ArpmAviT8— CoMPLAiKT — Allboatiosb — What 

MAT  BS  FbotBD. 

1.  Where  d^endant's  cohdmI  was  {Hwaent 
within  the  bar  of  the  court  whan  demurrer  to 
the  cotoplaint  and  motion  to  strike  out  portiona 
thereof  were  overruled,  and  10  days  granted 
within  which  to  file  answ»-,  a  motion  to  set 
aside  }adfi:ment  by  default,  by  defendant's  conn- 
eel,  ou  BtfidaTits  that  after  filing  Buch  motltm 
he  had  qo  further  notice  of  the  proceedings  in 
the  cause,  nor  knew  of  the  court's  action  In 
OTermting  the  motion,  nor  any  other  action  of 
the  court  in  the  canse,  till  a  month  after  judg- 
ment rendered,  was  properly  overruled;  neither 
the  court  nor  plaintiff's  counsel  being  required 
to  noti^  defendant  or  his  counsd  at  each  pro- 
oeeding  in  the  adjudication  of  tba  action  after 
defendant  has  appeared  therein, 

2.  Such  affidavit  further  alleged  that  ivior 
to,  and  for  months  sabsequent  to,  the  rendi- 
tion of  judgment,  affiant  was  rick  and  nnable 
to  attend  to  buainesB,  and  had  an  understand- 
ing with  members  ai  the  bar  that  nwe  of  his 
causes  should  be  set  for  trial  ^thont  notice  to 
him,  or  tmtil  other  counsel  could  bs  empl<^ed, 
and  that  affiant  "believed"  plaintiffs  attorney 
was  included  in  such  understandliw.  Platn- 
tifTs  attorney  made  affldavit  positlTely  denying 
that  any  sndi  sHpulatioa  had  been  sought  or 
made  him.  Sdd,  that  tile  trial  court  prop- 
erly disregarded  the  alleged  stipulation  in  pass- 
ing on  the  moti(». 

3.  It  was  further  ground  to  dmy  such  mo- 
tion that  defendants  counsd '  was  able  to  go 
around  to  a  consideraUe  extent  dining  the 
period  mentioned,  and  that  amf^e  time  was 
fflven  for  substitution  of  coonsel  if  defendants 
counsel  were  nnable  to  represent  him. 

4.  Under  a  comidalnt  containing  only  a 
general  allegation  tiiiat  idafaittff  had  suffered 
damagf^s  In  the  sum  of  (500  by  defendant's 
wrongful  ouster  and  withholding  possession  of 
plaintifTs  premises,  some  damages  may  bo 
proved;  and  a  contention  on  appeal  that  the 
complaint  la  Insoffldent  to  sustain  the  judg- 
ment for  damni^ea  entered  cannot  be  noticed, 
where  the  judgment  roll,  only,  Is  upon  review, 
and  there  is  nothing  from  which  to  judge 
whether  the  proof  received  wa^  germane  to  the 
allegati<Mis  and  th«  damages  that  mi^t  be 
proved  thereunder. 

Appeal  from  district  eoort.  Deer  Lodge 
county;  Davtd  M.  Durfee,  Judge. 

Action  by  James  B.  HasKln  against  WU- 
llam  Liorens  and  others.  From  a  Jadgmeait 
Tor  plaintUf,  and  an  order  denying  a  motloa 
vacate  Hie  Judgment*  defendants  appeiO. 
\fflrmed. 

StMement  Of  the  case  by  HAAWOOD,  J.: 
This  case  stands  for  review  on  appeal  from 
be  judgment,  and  from  an  order  ent««d  aft- 
^^  Judgment,  overruling  appelant*'  motion 

0  set  aside  and  vacate  the  Judgment  and 
>pen  the  default  ther^n  entered  against  de- 
endants.  The  action  Is  In  the  nature  of 
Jectment  to  recover  possession  of  a  certain 
ilece  of  land,  partlcnlatly  described,  situate 

1  Deer  Lodge  comity,  ot  -vrbich  plaintiff 
vers  ownerAlp  In  fee  since  Jnne  27,  1886, 
nd  that  he  Is  entlUed  to  the  posseeslon 
tiereof ;  that  defendants  are  now,  and  have 
een  since  September  1.  1888,  wrongfully 
1  poaacMloB  and  withholding  the  aame  from 


plalnticr.  to  his  damage  In  the  sum  of  $G00. 
The  complaint  was  filed  September  27,  1890, 
and  reflled,  as  amended,  November  8,  1800. 
The  record  shows  that  defendants  appeared 
and  filed  demurrer  to  the  complaint,  Noveni' 
ber  19,  1890,  on  the  alleged  ground  that 
the  complaint  falls  to  state  facts  .sufficient 
to  constitute  a  cause  of  action.  This  de- 
murrer appears  to  have  been  overruled  Jan- 
uary 19,  1891.  The  next  move  of  defend- 
auta  was  on  January  21, 1891,  when  they  filed 
a  motion  to  strike  out  certain  designated  por- 
tions ot  the  amended  complaint,  which  mo- 
tion was  ovarruled  on  September  2S,  1891, 
during  the  September  term  of  trial  court; 
whereupon  defendants  were  granted  "up  txy 
and  including  October  8th  to  file  answer." 
Thereafter,  on  October  17th^  during  the  ses- 
sion of  the  trial  -  court,  no  answer  having 
been  filed,  on  motion  of  plaintiff's  coonsel, 
default  of  defendants  and  each  of  them  was 
duly  entered,  and  thereupon,  after  hearing 
testimony  as  to  alleged  damages  for  with- 
holding possession  of  said  premises.  Judg- 
ment was  entered  against  defendants  for 
recovery  of  possesion  of  said  premises,  to- 
gether with  $500  damages  for  wrongful  with- 
holding thereof,  and  costs  of  suit  This 
judgment  appears  to  have  been  rendered  and 
entered  Octob^  17,  1891.  Thereafter,  on 
February  27,  1802,  defendant  Lorens  moved 
the  trial  court  to  set  aside  said  Judgment 
and  open  the  default  entered  against  him; 
accompanying  said  motion  with  his  separate 
answer  to  the  complaint,  together  with  affi- 
davits In  support  of  said  motion,  the  sub- 
stance oi  which  affidavits  will  be  discussed 
In  the  opinion  following.  Bespcndent  op- 
posed said  motion,  and  filed  certain  affi- 
davits In  (Hiiposltka  tbereta  Urn  motion* 
was  overruled. 

Brantiy  -ft  Scfaamlkow,  for  appellanfs.- 
Osa  B.  ^^kurtOD,  for.  rcvpondrat 

ECARWOOD,  J.,  (after  stating  the  facts.) 
This  court  is  unable  to  find.  In  the  affidavit* 
filed  in  support  of  the  motion  to  set  aside 
default,  a  showing  of  facts  sufficient  to  war- 
rant a  reversal  of  the  ruling  of  the  trial 
court  thereon.  The  action  was  pending  more 
than  a  year  before  Judgment  was  entered. 
Defendants'  demurrer  having  been  overruled, 
their  counsel  Interposed  a  motion  to  strike 
out  certain  portions  of  the  complaint,  which 
motion  was  orermled;  whveupoB  defend- 
ants were  granted  10  days  within  which  to 
file  an  answer.  When  that  order  was  made, 
as  appears  from  the  affidavit  of  re9tK>Ddenf  s- 
eouns^,  one  of  the  appellants'  attorneys  was- 
present  within  the  bar  of  the  conrt;  and  this 
Is  not  directly  disputed  by  the  affidavits 
filed  in  support  of  the  motion  to  set  aside 
said  default,  although  defendants*  counsel 
affirms  In  his  affidavit  "that  after  filing  said 
motion  to  strike  out  portions  of  the  eomv 
plaint,  affiant  had  no  farther  notice  of  the 
proceedings  In  aidd  canse,  and  did  not  know 


Digitized  by 


608 


PACrPIO  BBPORTER,  Vol.  34. 


t>f  the  action  of  tlie  court  In  OTemillng  said 
motion,  nor  any  action  of  the  court  In  said 
cause,  for  more  than  a  month  after  the  ren- 
dition of  the  Judgment  therein."  There  Is 
no  law  or  rule  of  practice  requiring  the  court 
or  plaintiff's  counsel  to  notify  defendant  or 
his  counsel  of  each  proceeding  In  an  action 
dxuing  the  course  of  its  adjudication,  after 
defendant  has  been  served  with  summons 
or  appeared  therein;  and  in  this  particular 
case  defendant  cannot  complain  If  he  and 
his  cotmsel  failed  to  keep  themselves  In- 
formed of  the  proceedings  In  said  action  as 
the  same  lawfully  and  regiilorly  progressed, 
miless  there  was  some  specif  stipulation 
disregarded  or  violated,  whereby  defendant 
or  bis  counsel  was  misled,  which  Is  not 
shown  In  this  case.  Defendants'  counsel  af- 
flrms,  In  his  affidavit  In  support  of  the  mo- 
tion to  open  said  default,  that  some  time 
during  the  month  of  April,  1891,  be  became 
sick  so  that  he  could  not  attend  to  business; 
that  said  disability  continued  during  the  sum- 
mer and  autunin  months  of  that  year;  iiiat 
during  the  time  of  his  illness  affiant  had  a 
general  understanding  with  the  attorneys 
practicing  at  said  court  that  none  of  the 
causes  In  which  he  was  employed  as  attor- 
ney would  be  set  for  trial  without  notice  to 
bim,  or  until  other  counsel  could  be  em- 
ployed by  the  client  represented  by  affiant; 
"and  that  he  believes  plaintiff's  attorney 
was  included"  in  such  understanding.  There 
is  no  positive  assertion  in  this  affidavit,  or 
any  other  filed  In  support  of  the  motion  to 
open  said  default,  that  such  an  arrangement 
had  been  entered  Into  by  plalntlfF's  counsel; 
and  plaintllT's  counsel  positively  denies  In  an 
affidavit  that  such  stipulation  or  arrange- 
ment was  ever  sought  from  him,  or  entered 
into  by  him.  In  view  of  this  showing,  w^ 
think  the  court  was  Justified  in  disregarding 
the  alleged  stipulation  or  agreement  as  an 
unauthorized  assumption,  which  was  evi- 
dently the  view  taken  of  it  by  the  trial  court 
In  overruling  the  motion  to  open  the  default 
It  appears  from  his  affidavit  that  defend- 
ants' counsel  was  not  so  far  disabled  as  to 
prevent  bin  being  about  to  a  considerable  ex- 
tent during  the  period  mentloued,  and  that 
he  counseled  with  bis  client  about  this  case; 
and  it  is  clearly  shown  that,  even  in  the  ab- 
sence of  a  stipulation,  ample  time  was  given 
for  substitution  of  counsel  if  defendants' 
counsel,  after  so  long  delay,  was  unable  to 
represent  him  therein.  Considering  all  the 
drcumstancee,  we  find  no  abuse  of  discretion 
In  the  order  of  the  trial  court  denying  appel- 
lants' motion  to  set  aside  the  default  entered 
against  them. 

Appellants  urge  the  further  point  that  the 
complaint  is  Insufficient  to  sustain  the  Judg- 
ment for  damages  entered  against  them. 
Tills  point  cannot  be  sustained.  It  la  trne 
the  complaint  contains  only  a  general  allegii- 
tioD  to  the  effect  that  plaintiff  has  sufTered 
damage  In  the  sum  of  $500,  by  reason  of 


the  wrongful  ouster  and  witlih 
session  of  said  premises  by  defe 
Ing  the  time  alleged.  Undo:  si 
allegation  some  damage  may 
and  on  this  appeal  from  the  Jade 
the  Judgment  roll,  only,  upon  revi 
not  In  possession  of  any  ■howii 
we  can  Judge  whether  the  proi 
was  gernume  to  the  allegation  a 
ments  of  damage  which  may 
thereunder.  Section  86,  Code  Ci' 
Snth.  Dam.  1 991;  Boone,  Code  PI. 
ick  V.  Campbell.  31  GaL  239; 
Myles,  46  CaL  636;  Martin 
Oal.  39.  The  lodgment  most  tl 
affirmed. 

The  CHIEF  JUSTICE  and  DE 
concur. 


STATH  T.  NORTHRUI 
(Supreme  Court  of  Montana.  Ocl 

Costs  iit  CBiHiy&L  Casks  —Appeal 
Pathbnt  of  Clerk's  Fei 
Act  March  6,  1591,  <2  SUte 
208,)  requiring  the  clerk  of  the  so 
to  collect  "in  advance"  from  the 
docket  fee  of  $10  on  filing  the  tn 
piles  to  criminal  cases  appealed  by 

Appeal  from  district  court,  Pt 
Ii'rank  Henry,  Judge. 

Charles  Northrup  was  prosec 
criminal  diarge,  and  obtained  a  J 
his  favor.  Tlie  state  appealed  tro 
ment,  and  now  moves  for  an  on 
pd  the  clerk  of  the  supreme  ct 
the  transcript  without  tiie  payn 
fee  therefor.  Motion  denied. 

Henri  J.  Haskell,  Atty.  Gen.,  E 
and  Allen  R  Joy,  for  the  State:  4 
Stark,  tot  respondent 

PER  CURIAM.  In  this  case  tl 
general  moves  this  fx>urt  for  ai 
quiring  the  cleik  to  receive  and 
peel  herein  prosecuted  by  plaint 
collecting  the  fee  provided  by  m 
the  act  of  March  6,  1891,  (2  State  : 
p.  208.)  That  provislw  of  the 
quires  the  cleric  of  this  eonrt  tc 
advance  from  appellant  a  docket 
on  filing  the  transcript.  The  vaj 
ties  of  this  state  are  charged  wit 
of  prosecuting  all  criminal  cases 
their  respective  Jurisdictions,  an 
cases  the  law  provides  that  the  can 
In  tiie  prosecution  is  had  shall  pa, 
and  expenses  thereof;  of  course,  si 
mately,  to  be  collected  from  tfa 
party.  This  prosecuticm  was  in 
Park  county,  and  an  appeal  wai 
the  prosecution.  There  Is  no  doul: 
county  is  chargeable  with  the  t 
the  fees  provided  to  be  collected  b 
of  this  court  on  filing  the  recon 
tomey  general  points  oat  MctloD 
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Qvli  Proe..  and  Inalsts  that  onder  tbat  sec- 
tion no  fees  can  be  required.  In  advance, 
from  those  proMoatlDg  this  appeal.  Ttiat  sec- 
tion, so  far  as  It  applies  to  tlie  collection  of 
fees  by  the  clH'k  of  this  court,  is  modified 
by  the  act  of  1891;  cited  supra,  which  re- 
quires the  clerk  to  collect  said  fees  In  ad- 
Tance.  That  reqalrement  Is  made  more  im- 
perative by  section  3  of  said  act  of  1801, 
which  iHOTldea  that  the  clerk  shall  charge 
himself  with,  and  account  for,  the  "fall 
amount"  oi  all  such  fees  as  are  provided 
by  section  2  of  the  same  act  to  be  collected 
by  him,  and  pay  the  same  into  the  state 
treasury.  He  is  under  bond  so  to  do.  The 
order  moved  for  is  d^ed. 

HARWOOD  and  DS  WITT,  JJ.,  concur. 


STATB  ex  reL  GBEBNLAND  r.  SECOND 

JUDICIAL  DISTRICT  COURT  et  al. 
(Sapreme  Court  of  Montana.  Oct  16.  189a) 
BfBCTMBirr— Appointmbkt  ot  Recsivbr. 
A  complaint  In  an  action  to  recover  poa- 
Bession  of  land,  with  damages  for  witbolding  it 
and  rents,  alleged  plaintiff's  ownership  of  prem- 
ises withbrid  hj  defendant;  that  defendant 
was  rmtlng  the  premises  and  collecting  the 
mts;  that  the  premises  were  mortgaged;  and 
that  plaintiff  needed  the  rents  to  pay  interest 
fsUiog  doe  on  the  mortgage.  Beld  not  to  show 
grounds  sufficient  for  the  appointmoit  of  a  re- 
ceiver pending  ^e  actitn. 

Certiorari  by  the  state  oi  Montana,  at  the 
relation  of  Louise  B.  Orerailand,  agataist  the 
second  Judicial  district  of  the  state  of  Mon- 
tana and  the  Judges  thereof,  to  review  the  ac- 
tion of  the  Judges  in  making  an  orAer  ap- 
pointing a  receiver  for  property  in  relator's 
possesdtm,  poidlng  an  actlm  against  her  for 
Its  recovery.  Order  annulled. 

Oliver  M.  Hall,  for  rdatcv.  Caiaa.  B.  heoa.- 
ard,  for  respondent 

HARWOOD.  J.  The  matter  for  review 
tierein  Is  the  appolntmoit  of  a  receiver  by 
tlie  court  below,  In  an  action  in  the  nature 
of  ejectmrat,  to  take  and  hold  poeaessioo 
of  the  real  estate  In  controversy,  collect  the 
rents  and  profits  thereof,  and  dispose  of  the 
same,  pursuant  to  the  orders  of  court  That 
uptKdntmoit,  relator  claims,  is  In  excess  of 
the  court's  Jurisdiction  In  said  action,  and 
she  therefore  brings  the  proceeding  np  for 
review  by  c«tl<»arl  to  obtain  relleff  tb&e- 
from.  Bateman  t.  Superior  Court,  M  GaL 
285. 

It  appears  that  In  said  action  one  Carl 
Bamest  Ldschke,  plaintiff,  seeks  to  recover 
from  relator,  Louise  B.  Greenland,  posses- 
sion of  a  certain  parcel  of  real  estate  situ- 
tte  In  the  city  of  Butte,  this  state.  Immedi- 
ately after  filing  complaint  and  service  of 
Bonmons,  such  proceedings  were  bad  as  re- 
sulted In  the  appointment  of  a  receiver  to 
take  snd  hold  possession  of  the  property  In 
disrate,  and  manage  the  same,  collect  the 
T.84P.D0.6— S9 


r«Lta  thereof,  pay  expeoae>  of  managem^t, 
and  apply  the  remaining  proceeds  to  the 
paymoit  of  Incumbrances  on  said  prop«1y, 
subject  to  the  further  orders  of  the  court 
The  complaint  In  said  ejectment  suit  con- 
tains aUegatloas  In  substance  as  follows: 
That  on  June  19,  1893,  said  plaintiff,  Carl 
Earnest  Lelschke,  was,  and  ever  since  has 
been,  the  owner  and  entitled  to  the  pos- 
session of  said  premises,  particularly  describ- 
ing the  some;  that  on  said  date  defendant 
I^ouise  B.  Greenland,  conveyed  to  plaintiff 
said  premises  by  warranty  deed,  a  copy  of 
which  deed  is  attached  to  the  complaint  as 
part  thereof;  that  ever  since  said  conv^. 
ance  defendant  has  unlawfully  and  wrong- 
fully withheld  possession  of  said  promises 
from  plaintiff,  to  his  damage  In  the  sum  of 
$1,000;  that  the  value  of  the  rents  and 
profits  of  said  premises  since  June  19,  1893, 
while  plaintiff  has  thus  wrongfully  excluded 
defendant  therefrom.  Is  $400;  that  tiie  Im- 
provement situated  upon  said  premises  Is  a 
two-story  lod^ng  house,  comprising  twenty 
rooms,  all  of  which  rooms,  except  one  occu- 
pied by  defendant  Greenland,  are  leased  by 
her  to  tenants,  and  that  the  sum  of  about 
$250  per  month  is  realized  therefrom,  and 
that  defendant  approfvlates  such  rents  to 
her  own  use;  that  defendant  is  insolvent,  and 
will  be  unable  to  refund  any  of  the  rents  so 
collected  by  h«  while  in  the  wrongful  pos- 
session of  said  premises.  And  plaintiff  further 
avers  that  saJd  property  ta  mortgaged  to  se- 
cure payment  of  the  sum  of  $7,000,  bear- 
ing Interest,  by  a  mortgage  executed  and 
delivered  by  defendant  while  she  owned 
said  premises  priw  to  such  conveyance  to 
plaintiff;  that  the  Intwest  on  said  mortgage 
becomes  due  and  payable  monthly,  and  said 
mortgage  provides  that  In  case  ot  default 
in  payment  of  such  interest  as  it  becomes  due, 
thereby  the  whole  prlndpal  of  said  mortgage 
debt  shall  become  due  and  payable;  that  de- 
fendant has  neglected  and  refused  to  pay 
any  int^est  on  said  mortgage  since  said  con- 
veyance of  the  property  to  d^endant,  and 
that  said  interest  has  been  paid  by  plaintiff; 
that  plaintiff  Is  imable  to  continue  the  pay- 
ment of  such  Interest  unless  he  rec^ves  the 
rents  and  profits  of  said  property;  "that  de- 
fendant by  collecting  and  appropriating  to 
her  own  use  said  rents,  Is  endangering  the 
title  to  eald  property,  and  suffering  the  same 
to  go  to  waste."  Upon  these  allegations 
plaintiff  demands  Jndgmmt  against  defend- 
ant (1)  for  t&e  recovery  at  the  possession  of 
said  premises,  and  $1,000  damages  for  wrong- 
fully withholding  possession  thereof;  and 
(2)  for  the  sum  ot  $400,  value  of  rents  and 
profits  thereof,  and  costs  of  suit;  and,  fur^ 
ther,  that  a  receiver  be  appc^ted  pendente 
lite,  with  full  power  and  authority  to  enter 
up<m  and  take  possession  of  said  premises, 
to  take  care  ot  and  rent  the  same,  with  pow- 
er to  demand  and  enforce  the  payment  of 
rents  pending  this  suit  in  such  manner  as 
may  be  deemed  most  advantageous  to  tt* 
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parties  Interested  ther^,  subject  to  the  far- 
ther orders  of  court 

In  compliance  with  an  order  of  court  Issued 
and  served  upon  defendant,  Greenland,  In 
said  action,  calling  upon  her  to  show  cause, 
if  any  existed,  why  a  receiver  should  not  be 
appointed  to  take  char^  of  said  property  ns 
demanded  In  the  complaint,  she  appeared 
and  filed  an  affidavit  of  merits  setting  forth 
affirmations  and  deotals  in  substance  as  fol- 
lows: She  denies  that  plaintiff  Is  now,  or 
was  at  any  time,  ownw  of  said  property. 
Denies  that  said  property  was  conveyed  to 
plaintiff  OD  June  19,  1893,  or  at  any  time, 
by  defendant,  by  warranty  deed  or  other- 
wise, but  alleges  the  facts  to  be  that  on  or 
about  said  date  plaintiff  negotiated  with  de- 
fendant for  the  purchase  of  said  property; 
that,  according  to  the  terms  of  an  oral  agree- 
ment then  made  between  said  parties,  plain- 
tiff agreed  to  assume  the  mortgage  of  $7,003 
ui>on  said  premises,  and  to  assume  and  pay 
certain  Insurance,  and  the  Interest  then  due 
on  said  mortgage,  and  certain  other  debts 
and  obligations  of  defendant,  not  exceeding 
$2,000,  and  also  to  execute  and  drflver  to  de- 
fendant two  promissory  notes,  each  for  the 
payment  of -$1,000  to  defendant  at  the  end  of 
one  and  two  years  from  said  transaction, 
making  a  consideration  of  $11,000  to  be  paid 
by  plaintiff  for  said  premises;  "that,  relying 
on  said  oral  agreement  with  plnlntlff,  the 
defendant  executed  the  deed  mentioned 
In  plaintiff's  complaint,  but  alleges  that  said 
deed  was  never  delivered  by  defendant  to 
plaintiff,  and  that  plaintiff  secured  posses- 
sion of  aaJd  deed  without  defendant's  con- 
sent, and  that  plaintiff  refused  to  deliver  to 
defendant  said  promissory  notes,  or  to  carry 
out  or  to  fulfill  his  part  of  said  oral  agree- 
ment, further  than  was  necessary  to  protect 
himself  from  third  parties  having  claims 
against  the  said  premises,  and  tiiat  any  pay- 
ment that  may  have  been  made  by  plaintiff 
was  made  without  the  consent  of  defendant 
herein;  thatdefendant  immediately  demanded 
of  the  plaintiff  the  return  to  her  of  said 
deed,  but  that  plnlntlff  refused  to  return  said 
deed  to  defendant,  but  had  the  same  record- 
ed without  defendant's  consent,  and  that  on 
the  3d  day  of  August,  1893,  defendant  com- 
menced an  action  against  the  plaintiff  to 
have  said  deed  canceled  and  declared  a  cloud 
uiK>n  defendant's  title  to  said  premises;  and 
that  said  action  Is  now  ponding  in  depart- 
ment two  of  this  coOTt."  Admits  that  de- 
fendant holds  possession  of  said  premises 
and  withholds  the  same  from  plaintiff,  but 
denies  that  snld  withholding  is  wrongful  or 
unlawful,  and  specifically  denies  each  alle- 
gation of  damage  set  forth  In  the  complahit; 
and  further  denies  that  said  premises  yielded 
$400  in  rents  and  profits  from  June  19.  1893, 
to  the  commencement  of  said  action,  "or  any 
greater  sum  than  $92"  was  obtained  from 
rent  of  furnished  rooms  of  said  building  diur- 
Ing  that  time;  "and  tliat  said  amount  also 
Included  the  services  of  defendant  In  taking 


care  of,  cleaning,  and  managlni 
in  said  house;  that  on  account  i 
ference  with  toiants  by  plaintiff, 
made  by  him,  certain  tenants  tef 
ises,  and  the  rent  therefor  was 
creased;  and  that  plaJutlff  has 
fendant's  consent,  and  wrongful 
$40  rent  from  defendant's  tenant 
said  $40  Is  included  in  tjje  $95 
above."  Denies  that  all  of  the  t\ 
In  said  house  save  one,  occupied 
ant,  were  leased  to  tenants,  or 
amount  of  rent  alleged  by  plain 
the  contrary,  affirms  that  the  i 
rooms  famished,  and  "with  th 
labor  of  defendant  in  taking  cari 
ing  the  same,  does  not  excee 
month."  Denies  Insolvency  of 
that  she  will  be  unable  to  retui 
dwived  from  said  premises  In  ca 
so  to  do  on  the  final  determina 
action.  Admits  that  a  mortgng 
said  premises  to  secure  paymen 
executed  by  defendant,  bearing  Ii 
able  quarterly,  (Instead  of  montl 
ed  In  the  complaint;)  and  says  "1 
Installment  of  said  interest  bea 
August  11,  1893.  and  all  Interest 
ttie  last  Installment  had  been  ] 
fendant;  and  that  It  was  not  pn 
custom  to  pay  said  Interest  exa 
date  It  became  due,"  but  that  th 
said  mortgage  had  always  grante 
tension  of  time  from  one  to  two 
might  suit  her  convenience,  to  pa; 
est;  and  that  she  was  making  oi 
to  pay  said  last  Insbillment  of  It 
nies  that  she  ever  refused  to  paj 
est  as  the  same  became  due.  Dei 
fendant,  by  collecting  the  rents 
property.  Is  endangering  the  titic 
suffering  the  same  to  go  to  was 
leges  that  In  order  to  pay  the  In 
said  mortgage  It  Is  necessary  foi 
lect  the  rents  and  profits  therec 
fendant  further  says  that  she  re 
said  house,  and  nuia  and  operati 
as  a  lodging  house,  and  that  she  t 
and  cleans  the  rooms  rented  to 
roomers  in  said  house;  that  in  o 
said  house  advantageously  It  i 
that  said  house  be  furnished,  ant 
be  some  one  to  manage  and  att 
house,  and  especially  to  the  ro 
upper  flow;  and  unless  said  h< 
nlshed,  and  In  diarge  of  some 
can  attend  thereto;  affiant  bel]< 
would  be  impossible  to  rent  said 
sufficient  sum  to  pay  the  Interee 
mortiCTige.  And  affiant  further  bi 
has  been,  and  now  Is,  earning  a  1 
tending  to  said  honse,  and.  If  si 
placed  In  the  hands  of  a  receiver, 
will  be  compeUed  to  remove  hi 
therefrom,  and  to  sell  the  same  a 
or  to  pay  storage  thereon.  Ant 
alleges  that  If  a  receiver  is  appoi 
case  she  will  6e  greatiy  and  Irr 
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fani,  tod 'that  her  boslnen  wUl  tM  destroy- 
«d.  Wherefore  defendant  prays  fliat  ft  re- 
ceiver be  not  appointed  durbiff  tfae  pendency 
of  thli  ftctton.'* 

On  flie  bearing  of  the  motion  for  appolnt- 
meot  of  a  receiver,  plaintiff  teetlfled  In  sap- 
pmt  thereof,  rdating  13ie  conditions  of  his 
pnrdmae  of  said  property  ftt>m  r^tttr,  Mrs. 
Oreeoland,  tn  cfflect  coatradictliis  her  ver- 
slrai  of  the  transaetlfm  as  set  torfb  In  her 
affldavlt,  and  affirming  his  foUUlment  of  the 
traiuaetlfm  on  his  part;  also  testifytng  to 
the  payment  of  certain  soms  by  hJm  whldi 
were  charges  on  satd  property,  claiming  that 
he  was  compelled  to  make  sach  payments  to 
protect  the  pn^erty.    Mrs.  Greenland  also 
submitted  on  fiaJd  hearing  affidavits  by  two 
persons  In  support  of  her  version  of  the' 
transaction.    Bie  facts  have  been  narrated 
In  ttie  foregoing  statement  to  show  the  full 
acopo  of  the  controversy  involved.    But  the 
qoestkw  for  determination  is  whether  or  not 
the  coort  has  Jurisdiction,  In  soch  an  action 
f OT  recovery  of  tlie  poss^aloo  <tf  real  prc^ 
erty,  with  reatm  and  profits  and  damages 
for  witliholdlng,  to  dispossess  the  defend- 
ant on  the  com  men  cement  of  the  actiwi, 
or  before  trial  and  Judgment,  through  the 
appointment  of  a  receive.    np<Hi  careful 
cfmsideration  ot  ttie  allegations  of  the  com- 
plaint we  can  find  no  equitable  elements  there- 
in sufficient  to  bring  the  case  within  the  equl  ta- 
ble jnrlsdictfam  ot  the  court,  and  warrant 
the  app<rintmeat  ct  a  receiver  to  take  pos- 
session of  the  property  In  controversy.  The 
complaint,  when  carefully  considered,  pre- 
aents  nothing  more  than  an  actloD  ot  eject" 
ment,  as  formerly  classified,— that  is,  an  ac- 
tion to  recover  possession  of  the  real  pr<^ 
erty  In  questlfm,— together  with  counts  for 
damages  for  withholding  possession  and  for 
rents  and  profits.  Code  Civil  Proc.  S  86. 
The  complaint  does  not  ev^  present  allega- 
tions showing  waste,  (althon^  ^alntlff  urges 
the  matter  of  waste  and  danger  of  loss  of 
said  property  as  grounds  for  a  receiver,) 
because  the  fact  alleged,  tliat  defendant  is 
renting  ttie  rooms  to  tenants  and  collecting 
the  rexkts,  in  no  manner  shows  waste  or 
iBjniy  to  the  premises.   Nor  are  there  other 
allegations  showing  any  extraordinary  dr- 
cnmstances  of  danger  or  e<inltable  grounds 
of  relief  ccomected  with  the  l^al  elements 
the  suit.    Etven  if  waste,  <»■  danger  of 
waste,  was  shown,  the  usual  remedy,  and 
the  ona  jfointeA  out  iry  statute  therefor,  is 
Injunction.    Id.    It  has  never  been  coDsld- 
ered  that  allegations  showing  waste,  or  dan- 
ger thereof,  warranted  the  appointment  of  a 
receiver  in  ejectment  actions.   The  old  writ 
of  estrepement  at  common  law,  now  obsolete 
because  Injunction  is  used  to  effect  the  same 
purpose,  did  not  dispossess  the  defendant, 
but  forbade  and  prevented  waste.    3  BL 
Comm.  225;  And.  Law  Diet  417;  1  Bouv. 
Ijaw  Diet  609.   Nor  do  tiie  allegations  as  to 
plalntUTs  ne^  ot  the  rents  and  pn^ts  ot  the 
property  in  controTersy,  to  make  proposed 


payments  therew.  JmOty  the  dlapossnrioa 

of  dctfteidant  a  receiver  prU»r  to  judgment 
In  nearly  all  ojectment  axsUosa  some  such 
circumstances  could  be  alleged.  We  have 
carefOIly  examined  all  the  authorities  dted 
by  respondent's  counad  and  others,  and 
while  some  actions  where  recovery  of  posses- 
sion of  real  property  was  sought  have  com- 
prised such  other  and  further  grounds  of 
equitable  rell^  as  to  warrant  the  appoint- 
ment ot  s  receiver,  have  been  dted,  this  aa- 
tlon  does  not  come  within  that  category. 
Bateman  v.  Superior  Oourt,  64  Oal.  285; 
Scott  V.  Lumb^  Co^  67  Cat  71,  7  Fac  Rep. 
131;  Emerson's  Appeal,  86  Fa.  St  2SS;  Oofer 
V.  Echerson,  6  Iowa,  B02. 

Bespondent  soggested  an  Irregularity  in 
entitling  this  proceeding  as  "LovOse  B.  Oreen- 
land  r.  Department  Na  1  of  the  INstrict 
Court  <^  Silver  Bow  Connt7."  The  sngges- 
tlim  ia  pertinent  and  weD  iakm. .  This  point 
ot  practice  was  folly  conslderad  In  Ohnma- 
sero  T.  Potts,  2  Mont  242,  and  TerritMy  r. 
Pott^  8  Mont  864,  and  tiw  proper  practice 
explained.  Thoe  bdng  no  objeetloa  orged. 
but  merdy  &  ■uggastton  In  tills  regard,  the 
title  of  these  prooee^Ungs  has  been  refcnmed 
accordingly,  aa  shown  above.  The  fact  that 
the  respoodent  tribonal  Is  a  court  presided 
over  by  two  Judges  concurrently  administer- 
ing the  fOnctioas  of  that  court,  and  that  they 
for  cmvendence  arrange  tbdr  respective  de- 
partments number,  does  not  divide  such 
court  Into  two  tribonios.  as  Implied  In  tiie 
original  tltifl  of  this  proceeding.  TSm  case 
wherein  the  proceedings  under  review  was 
had  Is  lodged  In  said  tribunal,  and  an  Judges 
presiding  therein,  whether  permanently,  or 
called  to  preside  tMnporaifly  under  the  pro- 
visltms  of  the  law,  are  boond  to  take  notice 
of  this  reriew,  and  give  effect  to  the  result 
thereto.  Hence  It  seems  proper  to  address 
these  proceedings  to  sndi  tribunal  and  tfae 
judges  preiddlng,  wltiiout  namhig  any  par> 
ticular  Jn^^.  The  appointment  of  a  r^ 
ceivw  In  this  case  not  belqg  warranted, 
the  order  to  that  effect  made  by  tbe  court 
below  must  be  annulled,  and  the  possession 
ot  the  premlsea  tn  question  restored  to  re* 
lator;  and  the  order  <tf  tills  court  win  be 
enteied  to  that  effect 

PBBIBBRTON,  a  J.,  and  DB  WITT, 

concur. 


KELLY  V.  OABLB  CO. 
(Snprome  Court  of  Btontsns.  Oct  19,  1893.) 
iNJintiBB  TO  Ekplots— iNBTBttonoirs— Plsaoivos. 

1.  PlalntifF  was  Injured  by  an  explosion  in 
defendant'fi  mine,  while  vr<akmg  with  a  i^ck 
where  blasting  had  been  done  shortly  before  by 
fellow  mmen,  and  in  an  action  thM-efor  there 
was  evidence,  though  conflicting,  that  It  was 
not  the  duty  of  the  foreman  to  be  ivesent  when 
erery  blast  was  made,  to  see  that  all  the  char- 
ges exploded,  but  that  it  was  the  duty  of  plain- 
tiff's fellow  servaata  to  do  the  blasting.  The 
evidence  also  showed  that  sometimes  a  piece  at 
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ei>wd«r  was  aeddoitaUy  dropped  Into  thedebrto 
y  a  workmaD,  and  that  sucd  a  piece  could  be 
exploded  by  the  blow  of  a  pick.  Held  proper 
to  charge  the  jury  that  "one  of  the  risks  which 
a  servant  takes  upon  himself  is  the  negligence 
of  his  fellow  servants  in  the  same  commiHi  em- 
ployment, and  In  this  case  the  men  engaged  In 
blastintr  were  in  law  fellow  servants  with 
t^aintiff;"  and  if  plaintiff  was  injured  by  their 
neglitrence,  and  defendant  had  no  reason  to  be- 
lieve Buch  men  were  incompetent,  or  careleaa, 
then  the  jury  will  find  for  defendant,  nnleu  it 
was  the  duty  of  the  foreman  to  superintend  the 
blasting,  and  see  that  all  the  blaata  had  ex- 
ploded. 

2.  In  an  action  for  injartea  to  an  employe, 
an  allegation  that  defendant's  foreman  and 
agents  were  "negligent  and  careleas"  is  not 
equivalent  to  alleging  that  they  were  "incom- 
petent." 

Appeal  from  district  court,  Deer  Lodge 
county;  D.  M.  Durfee,  Judge. 

Action  for  personal  Injuries  by  William 
Kelly  against  the  Cable  Company.  Defend- 
ant had  judgment,  from  wbldi,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Var  twmer  retorts,  aee  14  Pac.  Rep.  633, 
and  20  Pac.  Rep.  609. 

Statement  of  the  case  by  the  Justice  d^T- 
erjng  the  opinion: 

The  pleadings  and  contentions  in  this  case 
ore  so  fully  set  forth  In  the  reports  of  the 
case  on  the  former  appeals  that  It  Is  not 
now  necessary  to  do  more  than  refer  to  those 
repuits.  7  Mont  70,  14  Pao.  Rep.  633;  8 
Mont.  440.  20  Pac.  Rep.  669.  What  UtUe  dis- 
tinction there  Is  between  the  case  as  now 
and  then  before  the  court  Is  noted  in  the 
opinion  below.  Upon  thia— the  third— trial 
of  the  case,  verdict  and  Judgment  were  for 
the  defendant  A  motion  for  a  new  trial  by 
plaintiff  was  doiled,  and  from  that  order, 
and  from  the  Jndgm^t,  the  plaintiff  appeals. 
In  appellant's  brief  and  argument  he  com- 
plains of  Instructions  Nos.  3  and  21,  and  that 
portl<ui  of  Instruction  No^  1  where  the  court 
says  as  follows:  "It  Is  not  claimed  by  the 
plaintiff  that  the  foreman  or  any  of  the 
agents  or  employes  of  defendant  were  in- 
competent" Instructions  3  and  21  are  as 
follows:  "(3)  Defendant  also  claims  that 
the  injury  to  plaintiff  was  not  occasioned  by 
any  negligence  of  defendant  or  of  Its  fore- 
man or  agents,  bat  by  the  negligence,  if 
there  was  any,  of  the  men  who  were  en- 
gaged In  blasting,  and  who  were  fellow  serr- 
anta  of  plaintiff,  and  for  whose  negligence  de- 
fendant Is  not  liable.  Defendant  also  claims 
that  the  accident  by  which  plaintiff  was  In- 
jured was  one  Incident  to  the  employm^t 
In  which  he  was  engaged,  and  arose  from  a 
peril  which  plaintiff  assumed  from  his  em- 
ployment and  which  defendant  could  not 
by  any  usual  or  reasonable  means,  guard 
him  against"  "(21)  One  of  the  risks  which 
a  servant  takes  upon  himself  Is  the  negli- 
gence of  his  fellows  serrants  In  the  same 
oommon  employment;  and  In  this  case  the 
men  who  were  engaged  In  blasting  in  the 
Cable  mine  were  In  law  fellow  servants  with 
the  plaintiff,  «igaged  In  the  same  common 


employment  of  knoddng  down  i 
the  ore  from  the  said  mine.  If 
from  the  evidence  that  the  Inj 
tiff  was  not  occasioned  by  the 
the  defendant,  but  by  the  negl 
men  engaged  In  blasting,  IntaJlli 
whether  or  not  th^e  was  a  m 
and  that  defendant  had  no  reos 
that  such  men  were  incompetex 
or  that  they  hod  failed  to  perfoi 
In  this  resi>ect  tfa«i  the  Jury 
defendant  unless  yoa  find  from 
that  it  was  the  duty  of  the  fo 
Cable  mine  to  superintend  the 
see  that  all  the  blasts  had  exp 
warn  the  plaintiff  of  the  same." 

.   F.  W.  Cole  and  Wm.  ScaHon, 
W.  W,  Dixon  and  ForttUi  &  F 
spondent 

DB  WITT,  J.,  (after  stathi, 
As  to  Instruction  21,  It  is  to  be  i 
the  testimony  on  this  trial  diff 
respects  from  that  on  the  tri 
suited  in  the  appeal  reported  In 
Pac.  Rep.  038.  The  record  In 
that  appeal  showed  that  Sai  ery 
tendent  teetifled  that  he  Instnit: 
the  foreman,  "that  as  an  extra 
wanted  him  at  eroy  blast  U 
be  present  to  direct  the  men,  i 
explosion  to  see  that  erery  1 
ploded."  This  court  on  the  firs 
the  Tiew,  apparoitly,  that  the 
ent  Instructed  the  foreman,  ani 
the  foreman's  duty,  to  be  perso 
at  every  blaat  and  to  personal 
It  was  with  this  view,  doabtli 
court  said  on  that  appeal:  "Hii 
asked  by  the  plaintiff  virtually 
defense  of  the  negligence  of  a  f i 
from  the  consideration  of  Uie  J 
view  of  the  matter  at  issue 
borne  out  by  the  evldcnca"  1 
stand  that  opinion,  the  court  co: 
the  defense  of  the  negligence  ol 
ants  was  oat  of  the  case,  foi 
that  the  evidence  was  Hmt  it  i 
man's  duty  to  be  p^rscmally  ive 
blast  Now,  ou  the  third  trla 
suited  In  this  present  appeal, 
superlntend^t  testified:  "I 
Showers  any  such  absurd  instr 
be  present  If  possible,  at  the 
every  blast  and  I  never  testifi 
any  such  thing.  I  cannot  req 
testified  before  that  I  had  g 
Showm  Instructions,  as  an  extr 
to  be  present  at  every  bloat." 
mony  Savery  was  contradicted  b 
rapher  who  took  the  testimony 
trIaL  The  stenographer  testlflc 
ery's  evidence  on  the  first  tria 
point  was  as  above  noted.  Thi 
tween  Savery  and  the  stenogra^ 
the  Jury  for  their  solution.  Tbi 
was  evidence  on  this  trial,  . 
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there  was  not  on  Hie  first  trial,  that  the  fore- 
man was  not  Instmcted  to  be  present  at 
every  blast  SaTerr  testUted  on  this  trial: 
"I  don't  think  It  iB^KWsllfle  that  I  ever  gare 
Showers  Instmctions,  as  an  extra  precaution, 
to  be  ^-esent  at  ererr  sliot,  and  see  If  It 
bad  been  dlsdiarged,  nor  did  I  mee  testlfjr 
that  I  had  dane  so.  It  Is  the  duty  of  tiia 
foreman  to  oreraee  all  the  blasting,  but  not 
to  the  extent  of  Informing  himself  as  to 
what  eacb  man  was  doing."  Furthermore, 
ca  this  trial  the  testimony  was  that  It 
was  the  dnty  of  mlnov  to  see  tbat  the 
shots  all  exploded,  and  that  the  method 
of  aacertaintng  this  tAct  was  to  conat  the 
re|K«ts  when  the  explosion  took  place.  A 
witness,  Owen  McBride,  testified  that  he 
was  a  miner,  working,  on  th9  d^  of  the  ac- 
cident, in  the  crosscut  wbere  Kelly  was  in- 
lured.  He  put  In  tlie  boles,  loaded  nnd  fired 
them.  He  Aid  ttiat,  wben  he  counted 
reports,  there  were  two  reports  short  He 
waited  some  Uttle  time,  went  in  and  ex- 
amined, found  the  ground  all  broken,  and 
cotdd  see  no  missed  holes.  The  smoke  was 
thick,  and  he  could  not  see  weU.  When  he 
cpnld  lo<dt,  he  saw  no  rigns  of  missed  holes. 
This  man  was  working  on  the  day  shift  and 
Kelly  went  on  at  nl^t  to  dear  up  the  detwis 
from  tb»  day's  work.  This  witness.  Mo* 
WAe,  says  further:  "I  saw  Kelly  at  napptr 
time,  between  tiie  mill  and  the  boarding 
house.  He  asked  me  how  I  was  getting 
along,  and  1  said  not  good.  I  taiA  him  tfaore 
were  two  reports  Bh<Hl  in  the  crosscut  but  I 
had  found  the  ground  all  broke,  and  couldn't 
see  any  missed  holes."  It  also  i^peared  in 
eridoice  that  sometimes  a  piece  of  loose 
powder  gets  faito  the  detnrls  by  being  dropped, 
w  couiing  from  a  "cut-out  hole."  and  that 
such  a  piece  could  be  exploded  by  tho  blofr 
of  a  pick.  Under  tUs  testimony,  we  are  of 
the  opinion  tbat  instruction  21  was  q>prD- 
priate  4m  tills  trial,  howerer  true  it  may  hare 
been  tbat  there  was  no  evidence  on  the  first 
trial  which  would  allow  a  Jury  to  consider 
the  defense  of  the  negligance  of  a  tdlow 
servant  We  think  that  the  evidence  on  this 
trial  did  not  shut  out  the  conslderatloii  of 
such  defense,  lliere  wks  erldenoe  that  It 
was  not  tiie  foreman's  dnty  to  be  personally 
present  at  every  blast  There  was  evidence, 
to  be  sure,  tending  to  contradict  the  witness 
testifying  on  this  point  but  that  evidence 
aind  its  contradiction  were  all  befM«  tlie 
jury.  There  was  also  evidence  that  It  was 
the  duty  of  the  men  to  see  that  the  holes  all 
exploded.  Thwe  was  evidence  ttiat  one  of 
the  miners  who  was  doing  this  blasting 
thought  tfa^  might  be  two  missed  charges, 
and  informed  Kelly  of  this.  Under  these 
&cts,  instruction  21  fairly  states  the  law  at 
the  defense  of  the  negligence  of  fellow  serv- 
ants. The  dosing  porugrapb  o£  that  In- 
stmotion  leaves  It  to  the  Jury  to  find  that 
the  accld^t  was  due  to  the  negligence  of 
the  formnaai  who  was  a  r^reseptatlTe  of  the 
principal  (ttw  defindant) 


Th»  appeUant  complains  (tf  Instruction  Na 
8,  that  It  Is  a  ^rect  statemeot  by  the  court 
that  the  men  engaged  in  blasting  w^  fcA- 
low  sfflrants  of  the  plaintiff,  and  that  for 
their  neglig»ice  the  defendant  Is  not  liable. 
This  construction  of  the  court's  language 
mi^t  be  correct  If  those  two  or  three  lines 
upon  that  subject  were  taken  out  of  the  in- 
8tructi<»i  and  stood  alone;  but  with  tiie 
whole  InstructloQ  b^ore  us,  It  Is  clear  that 
the  court  simply  stated  to  the  Jury  what  the 
defoidant  claimed. 

As  to  Instruction  No.  1,  appdlaut  contends 
tb&t  this  "misstates  plaintiff's  position,  in 
that  It  tdls  the  Jury  that  the  plaintiff  did 
not  dalm  *that  the  foreman  or  any  of  the 
agents  or  employes  of  defendant  were  in- 
competent;' wher^is  the  evidence  affirmative- 
ly shows  that  they  were  Incompetent  in  the 
matter  of  examining  for  and  discovering 
missed  charges,  and  also  tbat  their  manner 
of  discharging  blasts  was  Incompetent,  in 
that  it  tended  to  make  it  imposrible,  or  very 
difficult  to  discover  missed  charges.** 
(Quoted  from  appellant's  brief.) 

In  examining  the  complaint  we  do  not  find 
that  there  was  any  charge  made  that  the 
foreman,  agents,  or  employes  w«e  hacompe- 
tent  It  Is  diarged  that  they  w«e  negligent 
and  careless.  Those  terms  are  not  converti- 
ble. l%e  same  obsraratlon  is  true  of  evi- 
dmqe.  The  effort  of  plaintiff  was  not  to 
prove  that  the  defendant's  agents  w^e  In- 
oompetent  but  rather  that  they  were  care- 
less and  negUgent  If  pawns  were  cardees 
and  negligent  that  Is  not  proof  that  th^ 
were  incompetent  A.  competent  perscm  may 
be  cardess;  an  incompetent  peraon  may,  as 
far  as  his  knowledga  or  skill  goes,  be  carefuL 
We  are  therefcO'e  of  the  opinion  that  there 
was  no  errw  In  this  Instruction.  Having  re- 
viewed the  OTors  claimed  hy  a{»pellant  we 
condttde  ttiat  none  of  them  can  be 
and  the  Judgnieait  Is  tbatetan  afltrmsd. 

HARWOOD,  ecMicnnk 

PBUBERTON,  a  haTtog  been  emttscl 
in  this  case^  did  not  iMirttdpata  In  the  bear- 
ing or  determlnatltm  tbsveoC 


BTATB  «  nL  SHANNON  BBTNOLDS. 

Sheriff. 

(Soprane  Ooort  of  Montana.  Get  4,  1808.) 

Habias  Cobfob— Oons. 

Gosti  may  bs  properly  taxed  against 
one  invoking  the  writ  of  habeas  corpus  withoat 

msritoriotu  cants. 

Habeas  corpus  oa  tb»  relation  of  I.  W. 
ShannMi,  committed  by  a  Justice  of  the 
peace  for  contempt  against  Samuel  J.  Beyn- 
(dds,8hMlff.  On  motion  to  retax  coets  of  pffD> 
ceedlng.  Motirai  orNmled. 

J.  W.  Shannm,  In  pra  per. 
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PER  CURIAM.  In  this  case  relator  sued 
out  a  writ  of  habeas  corpus  from  this 
court  Upon  hearlnf  otf  that  proceeding  1m 
was  remanded  to  the  custody  from  whence 
he  was  brought  under  the  writ,  and  tlie  costs 
of  the  proceeding  were  taxed  against  him. 
He  now  moves  this  court  to  reconsider  the 
question  of  bo  assessing  the  costs  against 
liim,  claiming  tliat  the  taxation  of  costs 
against  one  inTvAlng  the  writ  of  habeas 
corpus  Is  not  warranted  in  law,  but  he  cites 
DO  cases  whatever  In  support  of  that  propo- 
sltlcm.  Section  606,  Code  CivU  Proc,  pro- 
vides: "Sec.  606.  When  the  decision  at  a 
court  of  inferior  JnrlsdlctltHi  in  a  special  pro- 
ceeding is  brought  before  a  court  of  high^ 
jurisdictlou  for  a  review  la  other  way  than 
by  appeal,  the  same  costs  shall  be  allowed  as 
in  cases  on  ai^eal,  and  may  be  effected  by 
e:ieciillon.  or  In  such  manner  as  the  court 
m:iy  direct,  according  to  tne  nature  of  ^he 
cnsp."  This  question  was  also  thoi-ougbly 
considered  In  State  v.  Newell,  (recently  de- 
termined In  this  court,)  13  Mont  — ,  34 
Pac  Rep.  28,  readying  the  conclusloo  that  the 
law  contemplates  the  taxatlcm  of  costs 
against  the  party  invoking  the  writ  wltbout 
meritorious  cause.  Motion  overruled. 


MITCHELL  «t  «1.  T.  DONOHUB.   (No.  10,- 
213.) 

(Supreme  Court  of  California.  Nov.  2,  1898.) 
HoioeBAmiO  Will— Vauditt— SviDBirci— 

STRUCTIOHB. 

1.  An  lostrament  as  follows:  "This  Is  to 
serifey  that  ie  levet  to  mey  wife  Real  and  per- 
Bnal  and  she  to  dispose  for  them  ai  stie  win,"— 
dated  and  aigoed,  la  not  vague  and  nneertalD, 
and  deviaes  to  the  wife  all  the  real  and  per- 
sonal property  of  the  busband. 

2.  Wbere  a  will  Is  contested  on  the  ground 
that  the  huaband,  while  alck.  was  importuned 
bF  his  wife  to  malcc  it  in  her  favor,  against  Ua 
wishes,  the  ooart  properly  reitricted  evkleno* 
of  the  inbarmoaiona  life  led  by  the  parties  to 
the  last  three  or  four  yeara  of  testator's  life, 

8.  Where  a  hologniphie  will  ia  offered  for 
probate,  and  the  court  states  that  the  only  evi- 
dence of  its  execution  is  that  given  in  detail  bv 
the  wife,  whidi,  if  believed,  would  establish 
the  will,  the  charge  it  not  erroneous,  as  exclud- 
ing from  the  jury  evidence  offered  by  contest- 
ants that  deceased  did  not  mean  It  to  be  a  will, 
where  such  an  issue  has  already  been  presented 
to  the  Jury  under  proper  instructions. 

Appeal  from  superior  court,  San  Luis  Obis- 
po county;  V.  A.  Gregg,  Judge. 

Application  of  Kate  Donohue  for  the  pro- 
bate of  the  Win  of  her  hUBband,  Patrick  Don- 
ohue. From  a  Judgment  admLtting  the  will 
to  probata,  Kate  Mitchell  and  others  appeal. 
Affirmed. 

The  following  is  the  opini(Hi  of  the  commis- 
sioners: 

"BBLOHBR,  0.  Patrick  Donohue  died  In 
San  Luis  Oblsiw  county  on  the  19th  day  of 
Fubruaryt  1802,  leaving  siu'vlving  him  his 
wife,  the  respondent,  Kate  Donohue,  but  no 
children,  and  also  leaving  an  estate  consist- 


ing of  real  and  personal  pro  party 
ue  of  about  f 15,000.  His  beirs  at 
than  his  widow,  were  one  sister,  a 
nephews  and  nieces,  cftildren  oi 
ceased  brothers.  In  due  time  t 
filed  tn  the  superior  court  of  San 
po  county  her  petition.  In  proper 
Ing  that  a  papw  accompanying  tl 
be  admitted  to  probate  as  the  U 
her  deceased  husband.  The  aco 
paper,  as  ia  shown  by  a  photx>8n 
thereof  brought  here  in  the  reooni 
follows:  'CroUdepdro,  february  3. 
Is  to  serifey  that  ie  levet  to  mey 
and  persnal  and  she  to  dispose  fc 
she  wis.  Patrick  Donohue.'  A.  di 
for  hearing  the  petition,  and  on 
the  sister  and  one  nephew  and  f 
of  the  decedent  appeared,  and  flli 
grounds  of  opposltloa  to  the  prob 
alleged  wUL  The  grotmds  atatei! 
follows:  (1)  'Said  Instrument ,  is  i 
nor  is  it  the  last  will  or  testame 
Patrick  Donohue^  deceased.'  (2) 
strument  was  not  written  by  sa: 
Donohue  freely  or  voluntarily,  or  i 
'At  the  time  of  the  execution  of  s 
ment,  said  Patrick  Donohue,  tn 
the  same,  was  under  duress,  mem 
and  undue  Influence,  and  he  wai 
comi>etent  to  make  a  last  wlU  and 
At  the  time  of  the  execution  of  a 
ment,  and  for  some  time  prior  ttxi 
Patrick  Donohue  was  at  bis  borne 
de  Pledra,  in  the  above-named  cc 
waa  sick,  and  In  great  pain  and  bi 
body  and  mind;  that  his  wife.  ] 
Donohue,  who  now  petitions  to 
Instrument  admitted  to  probate  i 
constantly  and  repeatedly  import 
aased,  and  annoyed  said  Patrick 
deceased,  concerning  bis  and  her 
and  Uie  disposition  thereof,  and  ga 
rest,  peace,  or  quiet  upou  the  bu 
repeatedly  urged  him  to  transfer  i 
erty  to  her  by  deed  or  wHl;  tha 
to  put  a  stop  to  such  ImpMlnn 
thereby  obtain  for  himself  some  i 
Patrick  Donohue,  being  by  his 
thereto  coerced,  anA  unduly  Infl' 
aforesaid,  did  sign  the  aforesaid  li 
but  not  Intending  the  same  as  or  t 
will  or  testament,  and  the  same  Is  i 
tament  or  will.'  The  petlUoner  s- 
flled  her  answer  to  the  opposition, 
trovertlng  thereby  all  the  facts  i 
the  contestants.  The  case  was 
tried  before  a  Jury,  and  the  follow! 
issues  were  framed  and  submlttet 
for  decision:  (1)  Is  the  document 
for  probate  the  last  will  of  Patrick 
deceased?  (2)  Was  said  docnmen 
written,  dated,  and  signed  by  tbi 
Patrick  Donohue  himself?  (3)  If 
ment  wis  written  and  signed  by  e 
hue,  was  It  written  and  signed  1 
volnntnrllyT  (4)  If  said  document 
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ten  and  rigned  by  said  DoBotme,  was  tbe 

same  executed  by  talm  under  duress?  (5)  It 
said  document  was  written  and  signed  by 
said  Donobue.  was  tbe  same  executed  by 
blm  tbrough  menace?  (8)  If  said  docnment 
was  written  and  signed  by  said  Donobue, 
was  tbe  same  executed  by  blm  through 
fraud?  (T)  If  said  document  was  wi'ltten 
and  signed  by  said  Donobue,  was  the  same 
executed  by  blm  tlirough  undue  influence? 
<8)  Was  said  document  executed  by  said 
DoDohue  as  and  for  his  last  wUl?  (9)  Did 
Patrlcl£  Donobue  Intend  this  paper  as  bis 
last  will  and  testament?  (10)  la  this  paper 
the  last  will  and  testament  of  said  Patrick 
Donohoe?  To  tbe  first,  second,  third,  eighth, 
ninth,  and  tenth  questions  thus  submitted, 
the  Jurors  by  their  Terdict  answered,  'Yes,' 
and  to  tiie  fo>artb,  fifth,  sixth,  and  seventh 
■questloQs  tbcy  answered,  *No.'  The  court 
adopted  tbe  findings  of  the  Jury,  and,  in  ac- 
cordance therewith,  farther  fotmd  that  tbe 
said  docum^t  is  the  last  will  and  testament 
of  Patrick  Donohne,  deceased;  that  it  was 
executed  in  all  particulars  as  required  by 
law;  and  that  said  testator,  at  tbe  time  of 
the  execution  of  the  same,  was  of  sound  and 
disposing  mind,  and  not  acting  under  undue 
Influence,  menace,  fraud,  at  duress.'  And 
thereupon  on  order  wsb  made  and  entered, 
admitting  tbe  ivopoeed  wlU  to  probate,  and 
appointing  tbe  petitioner  administratrix  of 
'Jie  estate  of  the  decedent,  wltb  the  wlU  an- 
nexed. From  UiIs  order,  and  an  order  de- 
nying tbsir  motion  for  a  new  trial,  tbe  con- 
testants appeal. 

"  'An  olographic  will  is  one  that  Is  entirely 
written,  dated,  and  signed  by  the  hand  of  the 
testator  himself.  It  Is  subject  to  no  other 
form,  and  may  be  made  In  or  out  of  this 
state  and  need  not  be  witnessed.'  OItU  Ooda, 
I  1277.  And  such  a  will  may  be  proved  In 
the  same  manner  tbat  ether  private  writings 
are  proved.  Code  Civil  Proc  I  1809.  A  will 
may  be  Informally  drawn,  and  may  c<mel8t 
•of  one  or  more  papers.  No  particular  wwds 
are  necessary  to  show  a  testamentary  Intent 
It  mnst  appear  only  that  the  maker  tntoid- 
■ed  by  It  to  dispose  of  property  after  his 
•death,  and  parol  evldmce  as  to  the  attend- 
ing clrcnmstanoes  Is  admissible.  And  courts, 
In  reading  wills,  always  supply  obviously 
-omitted  words,  vbenret  the  word  omitted 
Is  apparent,  and  no  other  word  will  supply 
the  defect  Estate  of  Wood,  36  Cal.  75; 
<l\aAe  V.  Ransom,  00  OaL  695;  Bstate  of 
Skrarett  87  Cal.  0S5,  8  Pac.  Rep.  181;  6 
Uwson,  Bights,  Rem.  &  Pr.  {  3140;  Redt 
WlUs,  pt  1,  p.  454.  Counsel  for  respondmt 
oonteod  that  document  In  question  here 
was  Intoided  by  decedrat  as  a  testamentary 
-dl^KWltlon  of  bis  property,  and  that  it  was 
nfflclmt  In  form  to  meet  the  requiremmts 
■of  the  law.  and  to  Jnstlfy  Its  admission  to 
probate  as  a  wUl.  As  they  read  tbe  paper, 
It  Is  as  foQows:  'Corral  de  Pledra,  February 
%  1882.  This  la  to  cmify  that  I  leave  to  my 
wUft  (my)  real  and  pwsobaI  (property,)  and 


abe  to  dlqtose  of  them  as  she  wtshaa.  Pat- 
rick Donobue.*  Counsel  fOT  appellants,  oa 
.  the  oth^r  hand,  contend  that  tbe  document 
was  not  ^titled  to  probate  as  a  will,  because 
It  Is  vague  and  uncertain  as  to  the  subject- 
matter,  presenting  a  case  of  patent  ambigui- 
ty which  raiders  it  absolutely  void.  Tills 
contention  Is  rested  upon  tbe  theory  that  It 
cannot  be  determined  from  the  face  of  the 
paper  whether  tbe  word  levet'  should  be 
read  as  leave'  w  'left'  nor  what  real  or  per- 
sonal property  Is  referred  to,  and,  thCTefore^ 
that  the  construction  given  to  the  [wtpei-  by 
respondent  Is  unauthorized.  We  are  imable 
to  see  any  sucii  patent  ambiguity  In  the  lan- 
guage used  as  would  reodw  tbe  paper  void 
oa  Its  face.  The  court  below  evidently  read 
tbe  word  'Isvet'  as  leaver'  and  supplied  tbe 
word  'my'  b^oce  and  *pr(H>srty'  after  Hie 
words  'real  and  personal;*  and  in  our  opin- 
ion It  was  Justified  In  doing  sa  As  thus 
read,  the  paper  shows  a  teatamentaxy  Inr 
tent  which  entitled  It  to  probate. 

"Counsdl  for  appellants  also  cwtend  that 
the  court  below  committed  numwous  errors 
in  tbe  admission  and  ezclnslw  of  evidence. 
All  of  these  alleged  errors  m^^  be  consideri>d 
together,  and  a  brief  statement  of  the  facts 
proved,  and  sou^^t  to  be  proved,  will  be  snffl- 
dent:  The  decedent .  and  respondent  were 
married  In  1S69.  They  never  bad  any  chil- 
drea.  Sarly  in  1870;  th^  went  to  San  IaiIs 
Obispo  county,  and  thereafter  continue  to 
live  In  that  county.  At  tbe  time  of  their 
marriage,  she  bed  about  twenty-two  or  twen- 
ty-three hundred  dollars  In  money,  but  he  hod 
no  QKmey  or  property.  In  May,  1870,  rlH-y 
commenced  working  tat  wages;  be  d<ring 
farm  woili,  and  she  household  work,  and 
cf  titinued  In  snch  employmoit  until  Octo- 
ber, 1876,  receiving  most  of  the  time  {75  ppr 
month  for  their  services.  About  the  time 
they  thus  commenced  working  out  they 
loaned  to  their  employers  $1,900  of  her 
mon^  at  1%  per  cent  per  moutii  Intoest. 
This  money,  and  their  accnmulated  earnings, 
they  Bubseqnentiy  invested  In  land,  which 
they  afterwards  sold  for  about  twice  tbe 
sum  It  bad  cost  them.  In  Jaiiiiary,  1875, 
they  purchased  another  tract  ft  part  of  the 
Rancho  Corral  de  Piedra,  containing  197.79 
acres.  Both  Oif  them  were  named  in  tbe 
deed  as  grantees,  and  tbe  consideration  re- 
pressed therein  was  $8,100,  In  December, 
1877,  he  conveyed  to  her  57.70  acres  <rf  this 
tract  and  the  consid^ation  expressed  In 
bis  deed  was  $2,000.  He  also  at  some  time 
gave  her  a  bill  of  sale  of  one  b(»se.  In  1881, 
and  again  In  1888,  they  purchased  a  few 
acres  of  adjoining  land;  and  the  parcela  thus 
purchased  In  1875.  1881,  and  1888  were 
owned  by  them,  and  constituted  their  home, 
at  the  time  of  bis  death.  Seven  or  eight 
years  before  his  death,  he  made  a  will,  but 
It  bod  been  lost  or  destroyed.  By  that  wUl, 
he  devised  aQ  his  property  to  his  wife  dur- 
ing her  life,  and  after  that  it  was  t&  go  to 
Us  otbor  hein.  A  few  days  before  He  wrote 
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tte  paper  In  controvert,  ha  became  tide, 
resulting  from  an  nbscesa  in  hhi  bade,  and 
tie  contlnned  to  grow  worse  tlU  he  died. 
Wa  mind,  however,  was  clear  and  vigoroos 
np  to  the  day  of  his  deaUi.  On  the  morning 
of  F^ruary  8,  1891,  he  was  np,  and  sitting 
by  tlte  dtnlng-room  table.  He  asfced  his  wife 
for  a  sheet  of  paper,  and  when  be  obt^ned 
It  he  l>egan  to  wrltfc  As  to  what  tiien  oc- 
curred, she  testified  as  follows:  'So,  whMi 
I  saw  him  writing,  I  took  my  chnlr,  and  aat 
down.  It  was  between  ets^t  and  nine  In  the 
mtMnIng.  When  he  got  throng^  writing,  he 
passed  it  over  to  me.  He  says:  "That's  for 
yon,  for  fear  anything  should  h^pen,  to  pro- 
tect yon  from  them,  because  I  know  they  will 
go  for  yoo.  I  made  that  will  you  to  save 
you.  There  is  nothing  tiiere  but  your  own 
hard  earnings.  I  wlU  tell  you  what  to  do 
with  it  Sdl  it,  pnt  it  in  two  banks,  or  put 
It  in  three  baiiks,  and  sit  down,  and  take 
comfort,  and  don't  be  no  Itmger  a  slave  tor 
ttiem.  It  la  no  more  than  right  tiiat  there 
■boold  be  s«ne  person  In  here  to  sign  that" 
niere  was  no  man  I  could  call,  and  Mr. 
Gaxlola  was  off  with  the  horses.  He  says: 
"Never  mind.  Take  It,  and  put  it  In  your 
trunk,  and  put  It  away;  and  every  one  in 
town  knows  my  slgnatnra"'  And  again: 
'When  this  paper  was  written,  there  was  not 
one  In  the  house  but  my  husband  and  mo. 
Nobody  saw  this  paper,  after  it  was  written 
and  put  in  my  trunk,  until  Monday,  Febru- 
ary 22d,  Uie  day  after  the  burial,  and  I  did 
not  Inform  a  living  being  that  it  was  In  ex- 
istence.* Hie  contestants  son^t  to  prove 
that  Mrs.  DoniAne  became  insanely  Joilons 
ot  her  husband  a  doc«i  years  w  so  b^ore  his 
death,  and  that  she  thereafter  entertained 
and  often  ^pressed  sosptcdtms  that  he  had 
or  would  transfw  to  others,  without  her 
knowledge  or  consent,  all  the  real  and  per- 
sonal property  whlcfa  he  had  conveyed  to 
her,  and  wonid  also  dispose  of  his  own  prop- 
erty so  that  she  would  get  nothing  frcnn  It, 
and  would  be  1^  destitute;  that  be  and 
othefs  bad  often  told  h»  that  he  had  not 
conveyed  away  her  property,  and  could  not 
do  to,  and  that  all  her  susirici<ms  and  fears 
were  groundless,  bat  that  ttuAr  ^Eorts  In 
this  behalf  were  futile,  and  failed  to  con- 
vince faer.  The  court  admitted  all  ot  this 
offered  evidence  as  to  what  had  been  said 
and  done  by  respondent  within  three  or  four 
years  before  her  husband's  death,  but,  on  ob- 
jection, excluded  all  of  It  rdating  to  eorllar 
dates.  Oounsel  now  inrist  that  the  paper  pre- 
sented aa  a  will  was  not  Intended  as  such  at 
all,  but  simply  as  a  certificate  that  the  writer 
^eft*— that  is,  transferred— to  his  wife  Movenl 
years  before  certain  real  and  personal  prop- 
erty, whldi  was  still  hers,  and  subject  to  her 
disponl,  and  that  bis  only  purpose  In  making 
the  paper  was  to  allay  her  susplctons  that 
be  had  subsequently  transferred  the  same 
property  to  others;  and  it  is  claimed  that  the 
acU(»i  of  the  court.  In  exdudlng  the  oSorei 
evidence,  was  erroneous,  because.  If  admit- 


ted, it  wooM  have  tended  stRmgl 
the  app^ants*  theory  as  to  Om 
ing  and  puipose  of  the  paper.  W 
any  material  mi>r  in  any  of  tlie  : 
plained  (tf.  The  court.  In  aUowl 
testants  to  go  over  the  married 
parties  for  three  years  and  m 
show  up  their  little  disputes,  bid 
dissensions,  seems  to  have  been 
eral  as  any  rule  of  law  or  com 
could  require.  Besides,  as  said 
contested  will  case,  (In  re  Speii 
448k  81  Pac  Bep.  4580  It  is  dU 
oelve  how  the  verdict  and  Jndi 
have  been  different,  if  the  coot 
throughout  the  trial  as  asked  bj 
and  in  audi  &  case  a  judgment 
reversed,  even  thous^  some  ervt 
curred  during  the  progress  ot  ttu 
"Counsel  for  appellants  fortl 
that  the  court  erred  in  strikiBK 
fosing  to  give  to  the  Joey,  port 
instructions  asked  by  eontestsj 
giving  a  portion  oC  one  at  the 
whicih  It  gave  of  Its  om  m 
clause  stricken  oat  from  one  of 
tfons  asked  was,  in  effect,  tbi 
p<ment  of  the  alleted  win  moat 
pnpwderanee  of  evidokce  thai 
waa  lnt»ded  by  Patridc  Done 
will,  and  that  in  this  onmeetli 
might  consider  certain  spedfled 
And  the  clause  stricken  out  o: 
instruction  was  that,  'as  to  the 
rule  of  law  la  Qiat  tihen  an  in 
equally  susceptible  of  two  inter 
one  In  favor  ot  natural  rights,  ai 
agalnat  It,— tha  Intcrpretatloa  fa' 
ral  righta  la  to  be  adopted, 
rights'  la  meant  the  rights  ot 
undw  the  law  If  no  will  was  mi 
inatmct  yon  that,  if  Patrick  D 
made  no  will,  the  natural  ri| 
brothera  and  sisters,  and  of  the 
any  deceased  toother  or  alatsr,  « 
them  to  a  diare  of  hla  eatate^' 
no  pr^ndldal  enw  in  atrlldnt 
clauses.  The  Instructions^  as  gl 
told  the  Jury  how,  in  the  abseac 
the  estate  of  deced«it  would  hai 
oeeded  tcf  and  distributed,  and 
termining  v^wtbsr  the  piver  in  q 
intended  by  the  decedent  aa  hi 
must  take  Into  conalderatlcm  his 
phydcal  omditlon  at  the  time  thi 
written;  who  hia  rcSatlvaa  wa 
dalma  which  they  "w*nrflT^y  hs 
bounty;  any  pri<nr  dedaratlona  w: 
have  made,  g(dng  to  show  bis  ii 
to  the  dlapositlott  of  his  ^operty 
and  the  chrcumstano^  if  it  exist 
fore  the  date  of  the  paper  he  hai 
bis  mind  a  aettled  purpose  to  dii 
property  In  a  manner  dlflerwit 
the  paper  purpcxts  td  do;  and 
the  testimony  admitted  In  erl 
bearing  upon  the  question,  Indod 
tents  of  the  paper  Itsdif ;  and 
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den  of  proving  that  the  paper  was  Intended 
by  the  decedent  as  his  will  was  upon  the 
proponent.  These  Instructions,  with  others 
that  followed,  presented  the  contestants*  the- 
ory as  to  the  case  rery  clearly  and  fully,  and 
th^  were  therefore.  In  our  opinion,  In  no 
way  harmed  by  the  action  qf  the  court 
complained  of. 

"In  giving  the  Inatmcttons  of  Its  own  mo- 
tion, the  court  called  attention  to  each  of 
the  special  issues  submitted,  and,  among 
other  things,  said:  The  next  question  Is, 
was  said  document  executed  Iqr  said  Don- 
ofaue  as  and  for  his  last  will?  The  only 
testimony  that  the  court  recalls  upon  tibat 
—although  you,  gentlemen,  hare  all  tiie  tea* 
tlmony  before  you— was  the  testimony  oT 
Mrs.  Donobue  that  he  wrote  It;  he  wrote  It 
and  signed;  and  he  told  her  It  was  his  wUl, 
and  gave  It  to  hee.  But,  of  course,  you  are 
the  sole  Judges  of  fact;  of  the  evidence,  and 
the  credibility  of  witnesses.  If  you  believe 
that  evidence,  you  should  answer,  "Yes."  If 
you  do  not,  you  should  answer,  "No.**'  It 
Is  objected  that  this  pcnrtlon  of  the  Instruc- 
tion was  erroneous  because  It  practically 
withdrew  from  the  consideration  of  the  Jury 
all  of  the  evidence  introduced  by  contestants 
tor  the  purpose  of  showing  that  the  paper 
was  not  located  as  a  wlIL  We  do  not 
think  the  Instruction  was  Intoided  to  have 
the  effect  charged,  and,  in  view  of  the  other 
InstructlfMis  given.  It  seems  Impossible  that 
it  could  have  done  so.    As  we  read  It,  it 

mply  calls  attention  to  the  only  direct  evi- 
dence as  to  the  making  of  the  paper,  and 
tells  the  Jury,  If  ^hey  bdlere  that  evidence 
to  be  true,  th^  will  answw,  'Tes;*  otha- 
wlse,  *Na'  Alt  the  evidence  was  snbmltted 
to  them,  and.  In  view  of  it,  th^  were  to 
determine  whetfan^  Mrs.  Donohue's  testimony 
as  to  the  execution  of  the  paper  was  tme  or 
not  The  above  disposes  of  the  wboto  caae, 
and  It  follows  that  the  Judgment  and  ordm 
appealed  from  should  be  affirmed. 

"We  concur:  SEARLS,  C;  VANCLIEP,  C. 

"PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
das  appealed  from  are  affirmed.** 

wnilam  Shlps^,  for  appdlanli.  Wllcmoa 
4k  Bonldin  and  J.  M .  WUctara,  for  respcmd- 
ent 

PER  OURIAU.  Vor  the  reasons  givoi  In 
Itie  oplnlm  filed  by  this  department  June 
27,  1888,  the  Jndgment  and  ordsn  aroealed 
from  an  affirmed. 


PBOPLB  V.  VITAL.  (Na  2(^907.) 
(Supreme  Gout  of  CaUfomla.  Mev.  2,  1808.) 

Ctauiinuii  L&w— MDansB  —  Aassirci  or  brsrauo' 
THMS  moH  RsooBD  —  SatTiaa  Asroa  SuBms' 
sioK  or  Caitsb. 

the  record  in  a  murder  trial  re- 
cites that  the  conrt  read  to  the  Jury  "initmc^ 
tlons  adnd  hy  Oa  respective  partlei,  and  al- 


lowed by  the  court,  and  those  given  by  ih» 
court  of  its  owD  motion,"  but  does  not  contain 
those  givBtx  by  the  court  of  its  own  motion,  or 
requested  by  the  i>eop]e,  the  appellate  court 
will  not  determine  whether  or  not  the  trial 
court  erred  In  reftuing  to  give  an  Inatruction 
asked  by  defendant,  bat  will  set  aside  a  aub- 
misflioQ  of  the  cause,  and  restore  it  to  the  cal* 
mdar,  to  be  heard  whu  all  the  instmctkmi 
are  lacorpmted  Into  the  record. 

In  bank.  Appeal  from  superior  court,  San- 
ta Omz  county;  W.  B.  Cope,  Judg& 

Vital  was  ccHivlcted  <tf  murder,  and 
peals.  Submission  of  cause  set  aside,  and 
cause  restored  to  the  calendar. 

A.  D.  SpllvBlo  and  J.  A.  Splnetd,  for  appel- 
lant Atty.  Oen.  Hart,  foe  0ie  VwBi9. 

PER  CURIAM.  The  minutes  of  the  trial 
of  this  case,  and  whl<^  constitute  a  part  of 
the  record,  state  that  the  court  read  to  the 
Jury  "Instructions  asked  by  the  respective 
parties,  and  allowed  by  the  court,  and  those 
{^ven  by  the  court  on  Its  own  motion;"  but 
the  record  filed  h^  does  not  contain  any  of 
the  Instructions  thus  refored  to.  except  those 
given  upon  request  of  the  defendant  One  of 
the  points  made  by  the  app^nt  Is  that  the 
conrt  erred  In  omltUng  to  instruct  the  Jury 
that  they  bad  the  discretion.  In  case  they 
found  the  defendant  guilty  of  murder  In  the 
first  degree,  to  rrileve  him  from  the  ^trema 
penalty  of  death,  and  to  say,  by  their  verdict 
that  his  punishment  should  be  confinement  In 
the  state  prison  for  Ufe.  We  do  not  think 
we  should  determine  this  question  upon  the 
rec<nrd  now  before  us;  at  least,  until  an  op- 
portunity Is  given  to  the  attwney  general 
to  supply  the  Instructions  given  by  tiie  supe- 
rior  court  upon  its  own  motion  and  upon  re- 
quest of  the  people.  If  such  Instructions  werp 
actually  given.  It  Is  ^  duty  of  a  Judge 
to  properly  Indorse  all  Instructions  given  on 
his  own  motion,  and  when  so  Indorsed  they 
form  a  part  of  the  record  on  appeal  People 
V.  January,  T7  OaL  179,  19  Pac  Rep.  268. 
The  submission  of  this  cause  will  be  set 
aside,  and  the  case  restored  to  the  calendar. 
The  atttmiey  gmeral  will  be  allowed  80  days 
within  which  to  file  a  complete  record,  show- 
b^;  all  histnictl<ms  given  and  reftued  tqr  llie 
superior  court  So  ordered. 


SISSON,  CROCKER  &  00.  v.  JOHNSON  et 

al.  (No.  18.102.) 
(Supreme  Conrt  of  California.  Oct  6,  1893.) 
IiMDHcnox— Aqaikst  TassFASS— Complaint. 
A  complaint  bjr  a  corporation  operatini; 
a  sawmill,  <rhich  alleges  mat  plaintiff,  the 
owner  in  fee  of  certain  land,  commenced  the 
construction  of  a  logging  road  thereon  to  con- 
vey timber  to  the  mill;  that  defendants  en- 
tered on  the  land,  and  obetracted  the  men  em- 
I>l<^ed  hj  plafnUff  In  continuing  the  work, 
threatening  to  use  tlolwee  should  th^  per^st, 
wberetgr  the  work  was  stopped;  that  such  in- 
terruption was  repeated  when  sn  attempt  was 
again  made  to  construct  tiie  road,  and  that  d» 
fteidants  threaten  sneh  tntarmpomi  v^envai 
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the  work  Is  attoiiii)tctl;  that  the  road  Is  nece»- 
sary  for  the  opemtioQ  of  the  sawmill;  an^ 
that  defeadaota  are  iosolTeat,  —  warrants  the 
^BJituiK  of  a  preliminary  lajanction. 

Department  2.  Appeal  from  superior 
«ourt,  Siskiyou  county;  J.  S.  Beard,  Judge. 

Action  by  Slsson,  CrocAer  &  Co.,  a  corpora- 
tion, against  F.  M.  Johnscm  and  others,  for 
an  Injunction.  A  preliminary  Injunction  was 
granted,  and,  from  on  order  denying  a  mo- 
tion to  dlssolre  the  same,  defmdant  Johnson 
Appeals.  Affirmed. 

The  complaint  alleges  that  plaintiff  Is  a 
-corporation,  and  that  it  "was.  on  and  before 
May  1, 1882,  ever  since  has  been,  and  now  Is, 
the  owner  in  fee  of"  certain  described  land. 
It  then  alleges  as  follows:  "That  on  or  about 
May  15,  1^,  said  plaintiff  herein  com- 
menced the  constniotlon  of  a  l<^glng  road  on 
the  land  herein  above  described,  for  the  pur- 
pose of  oonTeylng  the  timber  from  aald  land 
to  the  sawmill  of  the  said  plaintiff,  and  that 
lor  aaid  purpose  said  plaintiff  employed  a 
large  number  of  men.  to  wit,  about  seven 
men.  at  a  greet  expense,  to  wit,  about  twen- 
ty-flve  ($25)  dc^rs;  'that  on  or  about  May 
25,  1892,  the  said  defendant  herein  entered 
upon  the  premises  herein  above  described, 
And  obstructed  and  prevented  the  men  em- 
ployed as  Bfotceaid  by  said  plaintiff  for  the 
purpose  of  building  said  logging  road  from 
-continuing  their  work  thereon;  that  said  de- 
fendants did  at  Bald  time  threaten  to  use  vi- 
olence toward  laid  men.  If  they,  or  any  of 
them,  persisted  In  constructing  said  logging 
road  on  said  lauds,  and  that  the  men  so  em- 
ployed by  said  plaintiff  as  aforesaid  were 
by  said  threats  of  said  defendants  frighten- 
-ed,  and  prevented  from  continuing  their 
work  on  said  logging  road,  and  that  the  con- 
.«tructlon  of  said  logging  road  was  thereby 
wholly  Btopi>ed;  that  said  plaintiff  caused 
:sald  men  to  attempt,  an  several  dieferent  oc- 
casions, to  c<mtioue  their  work  on  said  log- 
ging road  after  the  first  Interruption  by  said 
-defendants,  and  during  said  month  of  May, 
bat  tliat  aald  defendants  at  each  time  pre- 
vented the  continuance  of  said  work,  and 
threatened  to  do  so,  by  violence,  whenever 
■Mid  plaintiff  or  Its  employes  shall  attempt 
to  construct  said  logging  rood;  •  •  • 
that  the  plaintiff  Is  now,  and  at  all  of  the 
times  since  May  1,  1892,  has  been,  the  own- 
-er  of,  and  engaged  in  operating,  a  sawmill 
near  the  town  of  SIsscni.  In  Siskiyou  county, 
-Gal.,  and  that  the  timber  for  the  transporta- 
tion of  which  the  aforesaid  logging  road  is 
being  constructed  Is  necessary  for  the  suc- 
cessful operation  of  said  sawmill,  and  that 
unless  the  said  defendants  are  restrained,  by 
the  order  of  the  court  from  preventing  the 
constructltm  of  the  aforesaid  logging  road,  and 
the  transportation  of  timber  on  the  same  to 
aald  mill,  the  said  plaintiff  wUl  be  compelled 
to  either  close  said  sawmill,  or  operate  the 
■ame  at  a  loss;  that  the  continuance  of  the 
aforesaid  acts  of  said  defeudauts,  as  herelu- 
ibofore  alleged,  will  cause  said  plaintiff  great 


and  irreparable  damage,  and  tl: 
ants,  as  herein  above  stated,  tu 
fore  and  do  now  threaten  to  preve 
struction  of  said  logging  road  by 
within  their  power;  that  the  said 
are,  and  each  of  them  la,  Insolvei 
able  to  respond  In  damages  ti 
Wherefore.*  said  plaintiff  prays  th 
defendants,  and  each  of  them,  t± 
employes,  attorneys,  and  all  pen 
Ing  by,  through,  or  und^  them,  t 
them,  be,  by  the  ord^  of  this  com 
and  restrained  from  In  any  way 
Interfering  with  the  said  logging  r 
proposed  construction  therecrf  oi 
herein  above  described,  and  from 
with  the  employes,  and  all  of  the: 
at  this  time,  or  who  may  herea: 
gaged,  in  constructing  said  logglz 
any  part  thereof;  also,  from  In  a 
interfering  with  the  land  herein 
scribed,  or  the  timber  situated  i 
the  employes  of  plaintiff  operalli 
for  plaintiffs'  costs  of  suit  herd 
such  other  or  further  relief  as  tc 
may  seem  proper," 

Warroi  &  Taylor,  (T.  M.  Osmox 
sel,)  for  appellant  GUlls  A  Tap* 
J.  Emmons,  for  respmdenL 

DE  HAYBN,  J.  Appeal  from  • 
fusing  to  dissolve  a  pr^imlnarr 
The  complaint  states  facts  suffld 
tify  the  issuance  of  the  Injuoct 
to  be  dissolved,  and  the  court  did 
its  ruling  upon  the  motion  to  d. 
same.    Order  affirmed.  ■ 

We  ooncor:  FITZGEiaALD,  J. 
LAND.  J. 


STEPHENSON  t.  SOUTHERN 

(No.  10,186.) 
(Supreme  Conrt  of  California.  Oct 

RjklLBOAD  COMFANISS  —  ACCIDBNT  AT 
PBRSOy  JUUPIHQ  TO  AvOlD  COLUSK 
ING — lySTRUOTTOSB. 

1.  The  complaint  In  an  action 
railroad  company  alleged  that  the 
horse  car  in  which  plaintiff  was  a 
on  approaching  a  croasing  of  defend 
observed  an  engine  atsoding  <ki  the 
in  25  feet  of  the  croaaing,  whepeup 
ped  the  car;  that,  after  aacertaioii 
engine  waa  not  in  motion,  he  start 
the  track;  that  when  he  was  very 
engineer  of  defendant's  engine  negli 
menced  to  back  it  towards  the  car. 
the  passengera,  including  plaintiff, 
that  a  collision  was  immlneot,  jn 
t)ie  car,  and  that  in  so  doing  plain 
uHinj;  due  care,  was  injured.  Hfli 
complaint  stated  a  cause  of  action. 

2.  An  instruction  that  if  defe 
guilty  of  negligence,  as  diarged  ii 
plaint,  and  plaintiff  was  injured  t 
verdict  muat  be  for  plaintiff,  is  not  e 
ignoriug  the  question  of  contrlbo 
gence.  when  accompanied  by  aevei 
tions  making  the  right  of  recovery 
on  plaintiff's  exercise  of  reasonable  i 
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Department  2.  Appeal  from  mp-^rlar  court, 
jos  Aneclea. comity;  W.  H.  Clai^  Jndge. 

Action  by  SalUe  D.  Stepbenson  against  tbe 
touthem  Pacific  CSompany.  Prom  a  judK- 
aent  tor  plaintiff,  and  order  denylnc  a  new 
rial.  deCudant  appeals.  Affirmed. 

John  D.  Bricknell.  toe  appellant  Wells, 
f  <mroe  &  Lee,  tor  respondent 

PEB  CUBIAM.  This  action  was  broDffht 
o  recover  damages  for  peraooal  Injuries  sus- 
alned  by  the  plaintiff,  who  la  respondeat 
lere,  through  the  alleged  negligence  of  de- 
eudant  Plaintiff  had  a  verdict  for  $8,000, 
or  which  sum  jndgmwt  was  entered.  Tbe 
ppeal  Is  from  the  judgment,  and  from  an 
rder  denying  a  new  trlaL 

The  Sixth  street  car  Line  of  the  Los  Angeles 
Mty  Railway  crosses  the  track  of  the  Sonth- 
rn  Poclflc  Company  on  Saa  Fernando  street 
D  the  city  of  Los  Angeles,  near  the  San 
i'^nando  depot,  and  extends  to  East  T^s 
Lageles.  The  plaintiff,  on  tbe  26th  day  of 
>ecember,  1888,  was  a  passenger  bound  from 
Cast  Los  Angeles  on  a  car  of  tbe  street^car 
Ine,  the  motivejwwt^  of  which  was  a  horse. 
k>me  60  feet  easterly  from  the  railroad  cross- 
Dg  Is  a  switch  and  side  track  of  the  etreet- 
ar  line,  upon  which  the  car  bearing  plaintiff 
v&B  run  and  stopped  to  allow  an  east-bound 
nr  of  the  Olive  street  line  to  pass.  While 

0  standing,  a  switch  engine  of  defendant, 
tropelled  by  steam,  was  observed  on  Its 
rack  at  or  near  the  croesing.  from  which 
toint  It  moved  southerly  some  50  feet  south 
4  the  crossing,  (probably  to  allow  the  east- 
KMind  Olive  street  car  to  pass,)  where  it 
topped.  The  car  contidnlng  plaintiff  moved 
westerly  to  a  point  near  the  railway  cross- 
ng,  where  it  came  to  a  full  stop.  The  way 
«iitg  clear,  it  moved  on.  About  slmultane- 
usly  the  switch  engine  of  defendant  rang  Its 
lelL  and  backed  towards  the  crossing,  which 

1  diagonal  to  the  course  of  the  street  rall- 
vay.  The  driver  of  the  street  car  whipped 
lia  hcM^  across  the  track,  and,  as  plaintiff 
estified,  some  (me  In  the  car  called  out,  "AH 
?ho  want  to  save  their  lives  jump,"  and,  ob- 
erring  the  approach  of  the  engine,  she  Jump- 
d  from  the  car,  which  was  open  at  the  sides. 
Ls  she  fell,  her  head  strudc  the  rail  of  the 
>live  street  car  line  (which  rtma  at  this  point 
learly  parallel  with  the  track  upon  which 
ilalntlff  was  a  passenger)  and  received  the 
ajuriee  few  which  this  action  was  brought 
rhe  switch  en^ne  was  stopped  some  15  or 
0  feet  befwe  reaching  tbe  crossing.  The 
treet  car  had  passed  tbe  crossing  5  feet 
rhen  plaintiff  Jumped  from  It  the  engine  bo- 
ag  stlU  in  motion.  The  fireman  on  the  en- 
)ne  saw  the  street  car,  notified  the  engineer, 
nd  he  8toK>ed  the  engine.  The  servants  of 
he  defendant  In  charge  of  ihe  engine  did 
lot  wanton^  and  nnnecessarlly  let  the  en- 
line  take  steam  and  start  It  with  Intention 
hereby  and  toe  tiie  purpose  of  frlghtenlnic 
he  atreet^ctir  pau^igerfl. 


Tb6  first  point  made  by  appellant  relates  to 
the  sufficiency  of  the  complaint  which,  it  la 
contended,  does  not  state  a  cause  of  action. 
The  second  parafraph  of  the  complaint  to 
which  the  attack  la  directed,  averred  that 
iJaiotlff  was  a  passenger  upon  a  certain 
street  car,  the  line  of  which  crossed  the  rail- 
way track,  and  had  a  ri^t  of  way  across 
tbe  same;  that  the  car  driver,  upon  ap- 
proaching the  crossing,  observed  an  engine- of 
defendant  standing  upon  the  railway  ti'ack 
within  a  short  distance  of  such  crossing, 
wk*reupon  the  street  car  came  to  a  full  stop, 
azkd  remained  standing  a  short  time;  that 
the  street-car  driver  then  ascertained  that  the 
engine  was  not  In  motltm,  and  started  his 
horse  to  cross  the  railroad  track;  that  "when 
very  near  to  d^endant's  track,  to  wit,  with- 
in fifteen  feet  snd  about  to  croes  the  same, 
the  engineer  of  the  defendant's  engine  negli- 
gently and  carelessly  gave  his  engine  steam, 
and  commenced  to  back  the  said  locomotive 
upon  the  track  towards  and  upon  the  street 
car  aforesaid,  whereupon  the  passengers,  in- 
cludlng  this  plaintiff,  obsuring  the  proximity 
of  said  engine^  and  that  the  same  was  rapid- 
ly apivoofMng  said  street  car  In  which  tbey 
were  riding,  and  that  there  was  imminent 
danger  of  a  colllalon  with  said  locomotive, 
commenced  to  make  their  escape  from  said 
car  by  jumping  off  therefrom,  with  a  view 
and  for  the  purpose  of  escaping  injury  from 
said  engine;  and  that  plaintiff,  being  In  im- 
minent danger  of  Injury  by  the  antidpated 
colUsIon,  jumped  from  said  street  car,  as  did 
the  othei-  passengers."  Tlien  follow  allega- 
tions to  the  effect  that  the  street  car  was  on 
the  crossing  and  the  engine  within  10  feet 
of  It,  and  moving,  when  she  Jumped;  that 
the  danger  was  Imminent;  that  she  used  due 
care,  ete.,  but  fell  and  was  Injured.  At  com- 
mon law  It  was  not  necessary  in  a  declara- 
tion for  negligence  to  set  out  the  facts  In  de- 
taU  constituting  the  basis  of  the  action.  The 
following  was  a  usual  form  against  the  own- 
er of  a  carriage  for  negligent  driving:  "For 
that  defendant  so  negligently  drove  bis  horse 
and  carriage  that  the  same  struck  against  the 
carriage  and  horse  of  tbe  defendant  where- 
by," etc.,  followed  by  an  allegation  of  damage. 
In  adopting  what  is  known  as  the  "code  system 
'  of  pleading,"  courts  in  most  of  tbe  states 
have  excepted  from  the  general  rule,  requir- 
ing a  complaint  to  state  tbe  facts  constitut- 
ing tbe  cause  of  action  In  ordinary  and  con- 
cise langui^e,  coses  founded  upon  negli- 
gence; or,  rather,  they  have  so  far  raodlfled 
the  rule  as  to  permit  tbe  plaintiff  to  state  the 
negligence  in  general  terms,  without  stating 
the  facts  constituting  such  negligence.  [This 
modification  of  a  rule  of  code  pleading  la 
founded  In  wisdom,  and  grows  out  of  a 
fundamental  rule  In  common-law  pleading, 
to  the  effect  lliat  "no  greats  particularity  is 
required  titian  tbe  nature  of  the  tiling  pleaded 
will  conveniently  admit,"  (Rteph.  PL  •S87;) 
supported  by  i^t  atbet  rtde  that  "leas  par> 
tlcolarlty  la  required  when  the  fhcti  He  more 
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In  the  knowledge  of  the  opposite  party,"  (Id. 
*370.)  In  caaes  of  negligence  the  snflerer 
may  only  know  the  general,  the  immediate 
cause  of  the  Injury,  and  may  be  entirely  Ig- 
norant as  to  the  Bpedflc  acts  or  omissions 
which  lead  up  to  it  Bliss,  in  his  work  on 
Code  Pleading,  at  section  808*.  gives  the  fol- 
lowing illustration:  "The  driver  upsets  a 
stage  coach,  and  breaks  a  passenger's  arm. 
Careful  driving  will  hardly  have  such  a  re- 
sult The  passenger  knows  there  has  been 
negligence,  but  he  may  not  know  In  what  It 
consisted.  The  drlv«r  may  have  been  drank 
and  asleep.  He  may  have  so  harnessed  the 
horses  that  they  would  not  obey  the  rein, 
or  may  have  made  them  unmanageable  by 
improper  treatment  Tbe  plaintiff  can  only 
prove  that  the  coach  was  turned  over.  The 
presumption  Is  tiiat  It  was  the  result  of  neg- 
Jlgence;  If  not  tiie  defendant  can  show  it" 
/llie  term  "negligence,"  for  the  purpose  of 
pleading,  is  a  fact  to  be  pleaded.— an  ultimate 
fact  which  qualifies  an  act  otherwise  not 
wrongful.  Negligence  Is  not  the  act  Itsdf, 
but  the  fact  which  defines  the  character  of 
the  act.  and  makes  It  a  legal  wrong.  Tbe 
absence  of  care  in  doing  an  act  which  pro- 
duces InjiuT  to  another,  is  actionable.  The 
term  "negligence"  signlfles  and  stands  for 
the  absence  of  care.  "Negligence  Is  the  ulti- 
mate fact  to  be  pleaded,  and  it  forms  part 
of  the  act  from  which  an  injury  arises. 
•  •  •  It  Is  the  absence  of  care  In  the  per- 
formance of  an  act  and  Is  not  usually  the 
result  of  such  absence,  but  the  absence  itself; 
and  Is  not,  therefore,  a  mere  conclusion  of 
law,  and  may  be  pleaded  generally."  Bail- 
road  Co.  V.  Wolfe,  80  Ky.  84. 

As  a  result  of  the  application  of  these 
principles  to  code  pleading  in  cases  of  neg^ 
llgence,  and  to  others  of  kindred  character, 
it  Is  held  In  this  state,  and  In  nearly  all 
of  the  United  States,  that  it  Is  sufficient  to 
allege  the  negligence  In  general  terms,  speci- 
fying, however,  the  particular  act  alleged  to 
have  been  negligently  done.  Thomp.  Neg. 
1246.  Tested  by  these  rules,  the  complaint, 
which  was  not  demurred  to,  stated  facts 
sufficient  to  constitute  a  cause  of  action. 
The  case  of  Schtndler  v.  Railway  Co.,  decided 
by  the  supreme  court  of  Michigan  November 
1.  1889,  and  reported  in  43  N.  W.  Bep.  811, 
relied  upon  by  appellant,  at  first  blush  seems 
In  point;  but  an  analysis  of  the  complaint 
by  the  court  shows  that  the  inference  drawn 
therefrom  was  that  the  driver  of  the  sleigh 
was  not  shown  to  bare  relied,  or  had  any 
reason  to  rely,  on  the  train  remaining  still 
1111  he  could  pass,  or  that  it  started  unexpect- 
edly or  Improperly  when  It  should  have  wait- 
ed, or  that  it  was  Improperly  started. 
"This,"  says  the  court,  "if  it  existed,  would 
have  been  a  very  Important  element  In  the 
case."  Again,  the  court  says:  "All  that 
is  averred  Is  simply  that  defendant  neg- 
ligently struck  a  sleigh  at  a  road  cross- 
ing, tbe  driver  not  being  In  fault"  In  the 
present  esse  the  complaint  avers  that  the 


defendant's  engine  was  standing 
within  25  feet  of  the  crossing 
driver  of  the  street  car  stopped 
ascertaining  thaX  the  engine  was 
tlon,  started  to  cross  the  trade, 
near  it  "the  engineer  of  the 
engine  negligently  and  careless] 
engine  steam,  and  commenced  1 
said  locomotive  upon  the  track  t 
upon  the  street  car  aforesaid," 
this  it  win  be  seen  the  act  by  w 
Jury  was  brought  about  and  tl 
manner  of  its  performance  is  spe 
statement  of  other  facts  anxUl 
main  fact  miffiit  have  tended  t 
conception  of  the  principal  act.  b 
there  can  be  said  agaJnst  the 
that  it  states  a  cause  of  action 
It  Imperfectly,  which  Is  the  ec 
saying  that  It  Is  good  except  a 
special  demnrrer.  The  n<Hisalt 
erly  denied. 

There  was  evidence  tending  tc 
negligence  on  the  part  ot  defi 
contributory  ne^gence  on  the  pj 
tiff,  OS  made  It  proper  to  submit 
to  the  Jury.  Where  the  facto  a 
or  proven  without  contradictloi 
will  determine  whether  or  not 
Ilsh  negligence  or  show  cootrib 
g^ce;  but  where  the  conclnsl 
to  debate  It  Is  one  for  the  Jozy  n 
Instnictlons  from  the  court  F 
Ballway  Oo..  52  CaL  46;  Orcntt 
Ca.  85  CaL  201,  24  Fac.  Bep.  a 
T.  Ballroad  Co..  92  CaL  669,  a 
833;  Wilson  v.  BaUroad  Co..  ( 
Davles  t.  Steamship  Ca,  89  CaL 
Bep.  827.  "nie  following  Insti 
given  at  tbe  request  of  plalntl 
Jury  believe  from  the  evidence  I 
fendant  was  guilty  of  negUgence, 
in  the  complaint  and  that  tbe  p 
Injured  thereby,  your  verdict  ah 
the  plalntlfl,  and  that  whetiier 
gen 06  appears  or  Is  proved  by  tli 
on  the  part  of  the  plalntlfl  or  by 
own  witnesses."  This  Instruct 
Ignores  the  questlMi  of  contrib 
gence  on  the  part  of  plaintiff,  ai 
fore,  not  in  itself  a  complete 
statement  of  the  law,  and  the 
Insists  that  the  Judgment  should 
for  this  reason.  In  answer  to  thl 
It  is  sufficient  to  say  that  the  1 
settled  here  that  Instructions  are 
and  considered  as  a  whole,  and  tl 
when  token  separately,  some  4^ 
fall  to  enunciate  In  precise  term 
legal  accuracy,  proposltlona  of  la 
necessarily  rendw  them  erronec 
Buffident  If  all  the  Instructiooa 
getiier,  and  not  being  Inconalsten 
other  or  confusing,  shall  give  to 
fair  and  Just  notion  of  the  lai 
point  discussed."  Davis  v.  But 
247,  18  Pac.  Bep.  133.  and  20  Pa 
People  T.  Lee  Chuck.  78  Oal  S 
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!ep.  719;  Monaghan  t.  BolUi^-Bfai  Co..  81 
;al.  190,  22  Pa&  Rep.  690;  Murray  v.  Wbtte, 
2  CaL  119,  28  Pac  Rep.  35;  Doty  t.  O'NeU. 
S  CaL  244,  30  Fae.  Rep.  520;  Pec^le  t. 
Mnwtt,  65  CoL  126. 3  Pac.  Rep.  461.  Tested 
■y  this  mle,  we  do  not  tbiuk  the  particular 
istructlon  complained  of  could  poasibly  have 
ilsled  the  Jury.  The  second  instructioii  oa 
tie  part  of  plaintiff  was  In  part  as  follows: 
The  Jury  ore  instructed  that  In  determining 
be  quealim  of  nf^llgence  In  this  case  they 
tiould  take  Into  consideration  the  situation 
nd  conduct  of  both  parties  at  the  time  of 
tie  alleged  Injoty  as  disclosed  by  the  erl- 
ence;  and  If  Uie  jury  beliere  from  the  evi- 
ence  that  the  injury  complained  of  was 
aused  by  the  net^gence  of  the  defendant's 
errants,  as  charged  In  the  complaint,  and 
be  plaintiff  acted  as  was  reasonably  to  be 
zpected  at  a  perscm  of  ordinary  care  and 
rudence  in  the  sitoatioD  In  which  she  found 
erself  placed,  then  the  plaintiff  is  oitltled 
>  recover."  The  fourth,  eighth,  ninth,  tenth, 
nd  eleventh  instmctions  asked  by  plaintiff 
II  c(mtained  similar  ezpressiona,  Indicating 
le  right  of  plaintiff  to  a  recovery,  to  be  sub- 
let to  the  exercise  on  her  part  of  such  rea- 
3nable  care  as  a  prison  of  ordinary  Judg- 
leut  and  prudence  would  exercise  under  like 
ircumstances.  The  second  Instruction,  gtren 
y  the  court  at  the  request  of  defmdant, 
'oa  as  f(rflow8:  "Second.  The  court  In- 
tructs  the  Jury  that  if  you  beUeve  from 
le  evidence  that  the  plaintiff  Jumped  from 
le  street  car  after  It  bad  passed  from  a 
lace  of  danger,  or  apparwt  danger,  to  a 
lace  of  safe^,  and  that  a  person  of  ordi- 
ary  int^igeoce  under  like  clrcmnstances 
'ould  have  known  that  the  danger  was 
nssed,  and  would  not  have  Jumped  from  the 
tr  at  the  time  plaintiff  did,  you  should  find 
>r  the  defendant"  It  will  thus  be  Been 
tat  the  Jury  were  over  and  over  again  In- 
nicted  in  dear  and  explicit  language  that 
10  plaintiff  was  not  entitled  to  recover  un- 
■cs  she  was  at  the  time  of  the  accident 
iM-»eIf  exerdaing  ordinary  care  to  avoid  the 
ijiiry  of  which  she  complained,  and  It  Is 
nt  reasonable  to  suppose  that  the  Jury  was 
ilsled  to  the  prejudice  of  appellant  because 
te  first  Instruction  omitted  to  say  anything 
[)on  the  snbject  of  the  effect  of  contributory 
sgUgence  upon  plaintiff's  right  of  recovery, 
find  no  substantial  error  in  tb»  nowd. 
idgment  and  order  affirmed. 


H1TLKBT  T.  MTTLKEY.   (No.  18,046.) 
lupreme  Oonrt  of  California.   Oct.  18,  1893.) 
DivoaoB — Setting  asipr  Drcuek. 
God*  Civil  Proc.  f  473,  provldei  that 
le  eonrt  may,  a.tter  notice  to  the  adverse  par- 
on  such  tenni  as  may  be  just,  relieve  a 
irty   from  a  judgment  taken  against  him 
irou^  his  mistake,  Inadvertence,  surprise,  or 
leasable  neglect    Def^dant  suffered  a  de- 
inlt  In  a  snit  for  divorce  for  adultery,  broa^t 
r  her  httsbasd,  who  was  awardMl  the  custody 


of  the  children  and  tiie  entire  community  prop* 
erty.  She  applied  to  vacate  the  judgment  un- 
der said  sectlcm,  and,  by  affidavit  annexed, 
swore  that  her  husband  told  her  said  snit 
would  be  brought  for  desertion.  that,  in 

view  of  the  harshness  of  the  Judgmmt.  the 
court  should  have  set  it  aside,  whether  defend- 
ant had  colluded  with,  or  had  been  deceived  bT, 
her  husband;  her  application  and  affidavit 
showing  snffldently  the  gronnds  of  her  proposed 
answer. 

Department  2.  Appeal  from  superior 
court,  Modoc  county;  Q.  O.  Clovgh,  Judge. 

Action  by  David  B.  Mulk^  agahost  Sarah 
N.  Hulkey  for  a  dlVMve.  Judgment  for 
plaintiff.  Defendant's  motion  to  set  aaide 
Judgment  denied.  Defendant  appeals.  R»- 
vened. 

Spencer  &  Boker,  for  appellant   D.  W. 
Jenks  and  J.  T>.  Ctoodwln,  tot  mpoDdent 

nTZOBBAU),  J.  The  transcript  in  tUa 
case  contains  two  api)eal8,— <kib  from  the 
Judgment  decreting  to  plaintiff  a  divorce  on 
ttie  groimd  of  odaltar;  the  other,  trom  an  i 
order  denying  defendant's  motltm  to  vacate  1 
and  set  aside  the  Jodgment  The  ctxnplahit 
was  filed  Aprfl'O,  1881,  and  the  defmdant 
•orved  with  pneem  April  B»  189L  On  the 
21st  day  of  April.  1801,  tbu  defendant  hav- 
ing Called  to  appear  and  answer,  default  was 
duly  catered  against  bw,  and  oo,  the  23d  day 
of  April,  1891,  the  court  vsffm  the  testimony 
taken  befme  It.  found  that  all  the  allegations 
of  the  ocHupIalnt  were  true^  and  thereupcm 
Judgment  was  accordingly  entered,  granting 
to  plaintiff  a  divorce  fMm  the  defendant 
aa  the  ground  stated.  The  Judgment  award- 
ed to  plaintiff  the  four  minor  dilldrao,  three 
of  wlUHn  were  giris^  the  eldest  being  abont 
elt^t  years  of  age,  and  assigned  to  plaintiff 
all  of  the  cnnmunlty  property.  Tb»  mo- 
tion was  made  <m  all  the  grounds  enumerated 
In  section  478,  Code  ClrU  Proc,  and  npon 
the  farther  ground  (tf .  the  dlsquallficatlfni 
of  the  presiding  Judge,  and  was  heard  on 
notice  and  affidavits  of  the  defendant  and 
others,  taudndlng  one  of  merits,  and  was  re- 
sisted by  opposing  afli davits. 

An  affidavit  of  merits  aa  grounds  of  pub- 
lic p<dlcy  bos  no  idace  In  a  proceeding  of  OUs 
atenct&.  McBIain  McBlaln,  77  OaL  SOT, 
20  Paa  R^  flL  The  motkm  should  have 
been  beard  and  determined  alone  upon  the 
grounds  stated  In  the  notice  and  affidavits. 
The  facts  Htiited  In  tlic  affidavit  of  defend- 
ant show  elttier  odinsioa  between  the  por^ 
ties,  or  lhat  the  defendant  was  grossly  mis- 
led and  decidved  ^xy  her  husband  as  to  the 
ground  of  tile  proposed  action;  he  havbig  in- 
fmmed  her,  as  she  states,  tiiat  It  would  be 
brou^t  on  the  gnnmd  desertiUL  In 
either  case  tiie  court  shoold  have  been 
prompt  to  set  aside  the  Judgment  and  allow 
the  defendant  to  answer,  so  that  the  case 
might  be  heard  and  determined  on  Its  merits. 
The  Judgment  is  a  harsh  me.  and  fearful  in 
Its  cmseqnences.  It  deprives  the  deftandan^ 
among  otlm  ♦wtig^^  of  fthildrwn,  bome^  P'op* 


Digitized  by 


622 


PACIFIC  BEPOBTBIi,  Vol.  34. 


ertj,  and  character.  To  JUBtlfy  saeh  a  Jndg^ 
ment,  the  evldraoe  should  always  be  clear 
and  convincing;  and  when  obtained  in  an 
actloa  of  this  character,  undar  circumstan- 
ces sQCh  as  are  dlsdoeed  by  the  record  in 
this  case.  It  sboold,  upon  a  proper  appUca^ 
tlon,  made  by  the  defendant  tor  that  pur- 
pose, be  vacated  vithout  hedtatlcxi,  and  a 
much  slighter  showing  than  the  one  here 
made  would  be  amply  suffldmt  for  the  ynr- 
pose.  The  affidavit  of  the  def^idant  in  M 
far  as  It  purports  to  be  an  affidavit  of  merits, 
was,  as  we  have  stated,  immaterial;  but  In 
this  case,  although  the  practice  is  not  to  be 
commended.  It  serves  the  purpose  of  a  pro- 
posed answer  by  specifically  doiyliig  the 
material  allegations  of  the  complaint,  there- 
by showing  what  the  answer  would  be  If 
permitted  to  be  filed.  This  is  a  sutflclent  re- 
ply to  respondent's  claim  that  no  di-aft  uf 
any  proposed  answer  iccompnnled  the  ap- 
plication. Judgmrait  and  w^er  reversed,  and 
cause  remanded,  with  directions  to  the  court 
below  to  vacate  and  set  aside  the  Judgm^t, 
and  to  allow  the  defendant  to  answer  with- 
in a  reasonable  time. 

We  concur:  DB  HAVEN,  J.;  UcTARr 
LAND,  J. 


EASTON  T.  CRESSET.   (No.  18,101.) 
(Supreme  Court  of  California.   Oct.  13,  1893.) 

LiQDIDATBD  DaMAOEB — CONTRACT  FOB  SaLB  OT 
TjASD. 

Plaintiff  agreed  with  defendant  to  buy 
certain  land,  and  pay  "11,000  ctsh  depotit,'^' 
and.  CD  or  before  a  certain  date,  $2,500,  and 
then  to  give  a  mortgage  back  for  $3,320;  If 

Slaintifr  shoald  fail  to  pay  the  $2,500  on  aaid 
ate,  the  contract  to  be  void  na  to  plaintiff, 
and  the  $1,000  to  be  retained  by  defendant  as 
liquidated  damages.  Plaintiff  did  Dot  pay  on 
said  date,  but  wrote  defendant,  a  week  later, 
explaining  why  he  had  not  been  able  to  do  so, 
saying  that  be  was  now  ready,  and  that  a  draft 
on  him  for  $2,000  would  be  honored,  and  the 
mortgage  executed.  Defendant  did  not  answer 
said  lett^,  SLd  refused  to  fulfill  the  contract, 
or  return  the  deposit.  Held  that,  having  BMBer- 
ed  no  actual  damages  by  plaintiff's  default,  he 
was  liable  for  the  whole  deposit,  in  view  of 
Civil  Code,  SI  1670,  1671,  which  forbid  con- 
tracta  for  liquidated  damages  for  breach  of  an 
obligation  unless,  from  the  nature  of  the  case, 
it  would  be  impracticable  to  fix  the  actual 
damage. 

Department  2.  Appeal  from  superior  court, 
Stanislaus  county;  William  O.  Minor,  Judge. 

Action  by  George  Easton  ag.ilnst  A.  L. 
Creesey  for  money  had  and  received.  Judg- 
ment for  plalntlir.  Defendant  appeals.  Af- 
firmed, 

Stoneslfer  A  Minor,  for  nppellatit.  Van 
Ness  &  Roche  and  W.  U.  Uattoo,  for  re- 
spondent. 

McFARLAND,  J.  This  Is  an  apporil  by  tip 
fendant  from  a  judgment  against  him  In 
favor  of  plaltttlfr  for  $1,000,  and  from  an  or 


der  denying  a  motion  tor  a 
facts  foimd  by  the  court  are 
f<^ows:  On  September  7,  11 
made  a  written  agreement  b] 
pellant,  Creesey,  agreed  to  sel 
Easton,  a  certain  piece  of  la 
terms:  Easton  was  to  pay 
dollars  cash  deposit,"  and  oi 
vember  1,  18S7,  was  to  pay  4 
also,  on  said  last-named  daj 
mortgage  upon  the  land  to  < 
320.  Then  Cressey  was  to  con 
Easton.  It  was  provided  in 
that,  if  Baaton  should  fall  to 
on  November  1st,  '*tben  this 
be  void,  so  far  as  said  Easton 
and  that  the  $1,000  cash  ahw 
by  Creaaey  as  "liquidated  dam 
paid  the  $1,000  \^en  the  cont 
but  did  not  pay  the  $2,600  on 
Ijecause,  as  be  says,  Creaaey  y, 
boma  Cressey,  however,  bs 
conveying  the  land  to  Easto 
of  Modeeto,  at  the  dty  of  Mo< 
banic  Cressey  was  president, 
to  Eastoo  upon  paymmt  that 
500.  But,  on  November  8tb 
lived  at  San  Francisco,  wrote  ' 
log  him  the  reason  why  he  hi 
money  on  the  lat;  that  he  wa 
tie  according  to  the  •terms  oi 
and  that  a  draft  on  him  f< 
would  be  promptly  honored, 
gage  executed.  Cre.s8ey  reoei 
but  made  no  reply.  Easton  w 
to  the  same  effect  on  Novei 
Creasey  did  not  answer  the  let 
finds  that  on  November  1,  ISS 
and  ever  since  has  been,  "read 
and  anxious"  to  mabo  said  p 
BOO,  and  ^ecnte  said  mortj 
Cressey  "has  at  all  times  sine 
1887,  refused  to  carry  out  th< 
cimtract  between  the  parties, 
any"  of  Its  ooveoants  or  oondli 
of  the  $1,000  has  been  repalt 
has  not  been  damaged  by  any  : 
of  Easton  in  the  premises.  T 
brought  by  Easton  to  recover 
thousand  d<dlarB'  cash  deposit' 

The  foregoing  flwrtinga  are, 
ranted  by  the  evidence;  and, 
the  Judgment  Is  right  The  p 
contract  for  liquidated  dama 
under  sections  1670  and  167: 
Code,  (Drew  v.  Pedlar,  87  Ca 
Rep.  740;)  and  the  rule  govern 
bar  Is  "that  when  a  contnu 
purchase  of  lands  Is  abandcme 
by  the  parties,  the  vendee, 
fault,  may  recover  back  instal 
the  purtiiase  money,  less  the 
to  the  vendor,  occasioned  by 
contract,"  (Phelps  v.  Brown. 
Pac.  Itep.  774;  Drew  v.  Pedlai 
it  was  clear  that  appellant  did 
actual  damage  from  the  Callo 
ent  to  pay  tb«  $2,000  an  the  t< 
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ttie  oontniet  Appdlmit  Introduced  erl- 
UKW  teodinc  t»  dunr  a  depreciation  In  the 
arket  ralne  cf  the  land,  fte  removal  bj  him 
'  a  cdoad  <m  the  titles  etc.;  but  we  cazmot 
le  of  what  Importanoe  theee  matters  were, 
lien  rMpondent  vas  vUUng;  alde^  and 
ixioiu  to  take  the  hmd,  and  pay  the  oontraet 
iloe.  The  jndgmcnt  and  order  appealed 
om  are  affirmed. 

We  oononr:  DB  HA.TBIN,  J.;  FITZGBB- 
LI>,  J. 


PE0PLB3  T.  MORPHY.  (No.  20,981.) 
IviHreine  Goart  <rf  Oiaifomia.  Oct  18,  1898.) 

^ALaa  PunWSBS— RlPRBBIItTATtONS  BT  S&LSS- 
KAN— CHBA.FKKa8  OF  PkICXB. 

A.  prosecution  for  obtaioing  money  on- 
er false  pretenses  cannot  be  maintained  by' 
naon  of  r^reseDtations  hj  a  traveliiiitr  sales- 
lan  to  a  customer  as  to  the  ImiKH'tance  of  the 
ouae  be  reprea«ited,  and  tbe  cheapness  of  its 
rices  compared  with  others,  where  the  goods 
>ld  are  as  represented. 

Commissioners*  dedsion.  Departmmt  2. 
.ppeal  from  superior  court  Stanislami  coun- 
r,  William  O.  Mhic*.  Judge. 
G.  Morph7  -w&B  convicted  of  obtaining 
loner  by  false  pretenses,  and  appeals.  Re- 
ersed. 

L.  J.  Maddnx  and  T.  S.  O'Doan^  tor  np- 
eUant.  Atly.  Ora.  Hart  toe  tbe  VeogHa. 

T£}MFI*E1,  a  This  la  a  prosecutlwi  (or  ob- 
linlDg  mtmey  by  false  pretenaea,  and  the  de- 
iodant  having  be^  omTlcted,  appeal^ 
rem  the  Judgment 

The  indictment  was  demurred  to  on  the 
round  that  *lt  does  not  state  facta  sufficient 
>  constitute  a  public  offfflise,  and,  tLfter  con- 
Ictlon,  a  motion  in  arrest  of  Judgment  was 
lade  on  the  same  grounds.  The  indictmoit 
barges  that  defendant,  "with  Intent  to  de- 
raud  (Mie  J(dm  F.  Gopeland  of  his  personal 
roperty,  did  unlawfully,  knowingly,  and  de- 
Ignedly  falsely  pretend  and  represent  to  the 
aid  John  F.  Copeland  that  he,  the  said  0. 
lorphy,  did  then  and  th^e  represent  a  first- 
lass  wholesale  grocery  firm  in  the  dty  of 
;an  Francisco;  that  he  had  no  rent  to  pay 
ud  no  expenses  to  pay,  and  that  he  could 
nd  would  then  and  there  s€41  and  deliver 
Tocerles  to  the  said  John  F.  Copeland  at  the 
own  of  Hickman,  in  said  Stanislaus  county, 
wenty-flve  per  cent  cheaper  than  they  could 
le  purchased  In  Modesto,  Oakdale,  or  Sto<^- 
oa,  and  that  all  groceries  sold  by  him  would 
«  of  first-class  quality  and  of  full  weight 
^d  quantity;  and  the  said  John  F.  Cope- 
and,  then  and  there  t>elleviDg  said  false  pre- 
enses  and  representations  so  made  as  afore- 
aid  by  the  said  0.  Morphy  to  be  true,  was 
hereby  Induced  to,  and  did  then  and  there, 
)urdiase  a  bill  of  grocorli'S  from  the  said  C. 
viorphy,  and  pay  to  him  therefor  the  sum  of 
ine  htmdred  and  eighty-four  and  50-100  din- 
ars, the  said  amount  being  then  and  there 


fifty  dollars  and  over  more  than  tiie  same 
bill  of  groceries  coold  then  and  there  have 
been  pnxtdiaaed  for  In  Modeato^  Oakdale,  ot 
Qtocktoo.*'  Hie  indictment  then  proceeds, 
restating  eadi  repreaoitation,  to  charge  lhat 
It  waa  falaa^  and  that  tbe  defendant  knew  tt; 
that  aald  Morphy  conld  not  and  would  not 
sell  or  deliver  groceries  at  the  town  of  Hide- 
man  cheaper  than  they  conld  be  purchased 
at  Stotikton,  Oakdale,  or  Modesto;  that  alt 
groceriea  acAA  by  himwould  not  be  flrat-class, 
or  of  foil  w^ght  or  qoantlty;  that  aaid  Mor- 
phy then  well  knew  that  all  and  each  of 
said  representathHUi  were  then  and  thexB 
wh(dl7  false  and  untrue;  "and  the  said  C. 
U<nph7  did  then  and  there  nnlawfollyr 
knowing,  and  designedly,  by  reasm  of  said 
false  pretenses  and  representations  afore- 
said, decdve  the  said  John  F.  Oopdand,  and 
thereby  fhmdnloitly  obtain  from  him,  the 
said  3obn  F.  Copeland,  fifty  dollaia  and  over, 
the  personal  prc^>arty  of  the  said  Copeland, 
moTB  than  thesald  Gopeland  would  otherwise 
hare  paid  the  said  O.  Mwphy  for  tbe  blU  of 
groceries  aforesaid," 

The  demurrer  should  have  l>eett  sustained. 
It  Is  very  true  that  It  might  amount  to  false 
pretenses,  within  the  statute,  to  falsely  and 
fraudulently  represent  that  one  represented 
a  prominent  business  house  In  San  Francisco 
for  the  purpose  of  obtaining  goods  or  money 
from  another.  Thia,  however,  la  not  that 
caae.  The  represraitatlon  waa  made  simply 
by  way  of  an  argument  to  prove  that  he 
coold  sell  goods  cheaper  than  they  could  he- 
bought  at  Stockton,  Oakdale,  or  Modesto. 
This  representation,  and  the  atatenient  that 
he  had  no  rent  to  pay,  were  designed  to  in- 
duce his  Intended  customer  to  rely  upon  hl» 
promise  that  he  oould  and  would  sell  cheap- 
er than  the  goods  could  be  bought  tor  else- 
where,  and  It  was  evldoitly  this  promise 
which  induced  the  prosecutor  to  deal  with 
him;  and  the  injury  was,  not  that  goods  or 
money  was  obtained  without  cMistda-atlcflt 
but  that  the  promise  was  not  k^t  and,  in 
fact,  the  goods  could  have  beoi  obtained 
cheaper  at  other  places.  It  does  not  appear 
from  the  Indictment  that  the  goods  were  not 
all  that  th^  were  represented  to  be,  as  to 
character,  quality,  and  quantity,  or  that  they 
were  not  sold  at  a  fair  price.  It  may  lie 
conceded  that  representations  calculated  to 
moke  Intending  purchasers  believe  that  a 
particular  merchant  can  and  will  sell  goods 
cheaper  than  otb««,  when  It  la  not  ao,  do 
not  rank  very  high  in  the  acale  ot  morality;, 
but.  if  the  rep  resentatiocs  here  are  criminal 
false  pretenses,  a  crime  Is  paraded  In  num»- 
ous  show  windows  in  every  city.  Perhaps- 
this  is  not  an  argument  of  a  very  high  order, 
but  it  does  tend  to  prove  that  such  "trid(» 
of  the  trade"  were  not  Intended  to  be  includ- 
ed In  the  statute,  where  there  is  no  false  rep- 
resentation as  to  the  character,  quality,  or 
quantity  of  the  merchandise.  Onstomere 
are  presumed  to  have  some  knowledge  of  tbe 
vahie  ot  what  ttiey  pnrchaae,  and  can  alwaya 
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InqTilre,  before  pardiaalng,  as  to  market 
valueB.  I  think  the  Jadgment  ahoold  be  re- 
versed, and  the  court  directed  to  sostaln  the 
demurrer. 

We  conoar:    SEARLS.O.;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  forgoing  opinion  the  judgment  Is  re- 
versed, and  the  conrt  is  directed  to  sustain 
the  demurrer. 


ROSENTHAL  et  al.  T.  MATHEWS.  (No. 
18.048.) 

(Supreme  Cout  of  California.  Oct  13.  189^) 
Jddqhknt— DBSCBiFnoH  or  Laitd — Cibtaintt. 
A  Judgment  for  the  recoTery  of  land 
entered  In  September,  1891,  described  a  cer- 
tain tract,  but  excepted  from  its  effect  such 
parts  "as  were  sown  to  grain  by  the  defendant 
daring  the  fall  of  1890  and  the  winter  of  1891." 
Sdd,  that  the  term  "winter  of  1891"  referred 
to  the  winter  of  1890-01,  and  the  description 
is  prima  facie  sufficient  to  identify  the  land 
excepted. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Tehama  county; 
John  F.  Ellison,  Judge. 

Action  by  Joseph  Rosenthal  and  others 
against  W.  P.  Mathews.  Judgment  for  plaln- 
tllfs.  Defendant  appeals.  Affirmed. 

Jackson  Hatch,  for  appellant  P.  H.  Ooff- 
man,  for  respondents. 

VANCLIEF,  0.  Action  to  recover  posses- 
sion of  a  large  tract  of  land  situate  In  the 
county  of  Tehama,  and  the  value  of  the 
rents  and  profits  th^eof,  alleged  to  be  $1,- 
000.  The  answer  of  the  defendant  admits 
the  plaintlCTs*  ownership  of  the  land,  and 
the  withholding  of  the  possession  thereof 
by  defendnnt,  but  alleges  that  he  was  en- 
titled to  the  possession  by  a  lease  from  the 
plaintiffs,  and  denies  that  the  rents  or  profits 
were  of  any  value.  The  action  was  tried  by 
the  court,  and  Judgment  was  rendered  in  fa- 
vor of  the  plaintiffs  for  the  possession  of 
tbe  land,  except  a  portion  thereof  described 
In  the  Judgment,  and  for  $500  as  the  esti- 
mated value  of  the  rents  and  profits  of  that 
portion  of  the  land  wrongfully  withheld.  The 
defendant  appeals  from  the  Judgment,  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

1.  On  the  appeal  from  tha  Judgment  the 
uppellant  contends  that  the  description  of 
that  part  of  the  land  excepted  from  the  op- 
eration of  the  Judgment  Is  so  Indefinite  and 
uncertain  that  ndther  the  land  excepted  nor 
that  recovered  can  be  identified  thereby,  and 
th^efore  the  Judgment  is  void.  It  Is  not 
denied  that  tbe  demanded  premises  are  defi- 
nitely and  correctly  described  in  the  com- 
plaint. The  Judgment  describes  the  land  as 
it  Is  described  In  the  complaint,  but  excepts 
from  Its  effect  such  parts  of  the  land  de- 
scribed **SB  were  sown  to  grain  by  the  de- 


fendant during  the  fall  of  1890 
ter  of  1801."  As  tbe  Judgment 
September  8,  1891,  the  word* 
1891"  must  be  understood  to  me 
expiring  In  1891;  and  the  I&j 
are  such  parts  as  bad  been  st 
by  defmdant  during  the  fall 
the  winter  Immediately  foUowl 
ter  of  1890  and  1891,-aIl  befor 
the  Judgment  This  Is  made  p* 
by  the  contact  and  gives  appn 
to  all  the  words  of  tbe  exoeptlo 
no  winter  is  wholly  of  any  oni 
Lord,  two-thirds  of  the  winter 
prior  to  the  Judgment  was  of  tl 
1891.  It  Is  contended,  howev< 
ceding  the  exception  to  be  cert 
winter  Intended,  still,  the  deac 
sufficient  to  identify  the  land  e: 
ma  facie  the  description  appeal 
cieut  nnd  no  reason  why  It  c 
piled  so  as  to  identify  the  e 
Is  suggested.  The  boundary  lin< 
sown  to  grain  by  defendant  di 
of  1800  and  the  following  wlnt 
been  distinctly  apparent  on  the 
the  time  the  grain  was  sown  un 
after  It  was  harvested;  and  if 
which  such  boundary  lines  we 
were  subsequently  removed  < 
their  original  locatl<Hi  may  be  ] 
traneous  evidence,  as  In  case 
moval  or  'destruction  of  stakes  i 
uments  called  tor  In  deeds 
D.*!  Sepulveda  v.  Bangh,  74  Gal 
Rep.  223.  In  the  case  at  bar  tJ 
wbeth«-  or  not  the  description 
the  Judgment  Is  sufficient  to 
land.  In  this  It  differs  from  th< 
volved  and  discussed  in  Crosby 
Cat.  &57,  and  In  De  Sepulrec 
supra.  In  which  the  objection  b 
tlon  was  that  it  was  not  coni 
Judgment  but  In  some  other  do 
or  record  referred  to  In  the  Jt 
not  appearing  even  in  the  Judgn 

2.  The  points  that  the  finding 
port  the  Judgment  and  that 
does  not  Justify  the  finding  thai 
the  rents  and  profits  was  $500 
upon  the  assumption  that  the  < 
the  land  excepted  from  the  op'. 
Judgment  does  not  distinguish 
land  recov«^.  The  evidence  I 
clent  to  Justify  the  finding  as  b 
the  rents  and  profits,  and  the 
port  the  Judgment 

3.  It  is  not  made  to  appear  t 
erred  In  admitting  or  excludl 
As  to  these  points,  counsel  me 
his  exceptions.  I  think  the  Ji 
order  should  be  affirmed. 

We  concnr:  SEARLS,  C;  T 

PER  CURIAM.  For  the  rea 
the  foregoing  opinion  the  Judg 
da  are  affirmed. 
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GEDBRBBRa  t.  ROBISON.   (No.  18.100.) 

(Supreme  Court  of  Callfbrola.  Oct  14,  1S93.) 

Dakaois— Brbach  or  Hartbstino  Contraot. 

In  an  action  ior  breach  of  a  contract 
whereby  plaintiff  waa  to  harvest  defendant's 
crala,  it  aiqjeared  that  plaintiff  had  spent  wt- 
er^  days  in  pr^wrinK  to  pM^orm,  taulin^  honw 
feed  and  provisions  for  hit  men,  with  two  foor- 
horse  teams  and  men  In  charge;  that  be  was 
discharged  the  third  day  of  harTestlng;  that  he 
was  nsing  24  horses,  6  of  them  hired,  and  his 
own  machine,  wwth  |2,(XX);  that  after  said 
discharge  bis  men,  teams,  and  machine  lay  idle 
a  weeic  before  he  could  obtain  other  work  for 
them.  Held,  that  »  Tcrdlct  for  HOG  Mtnal 
damages  waa  sustained  by  the  eridenee. 

Department  1.  Appeal  from  snperlor 
court,  Tulare  county;  Wheaton  A.  Gray, 
Judge. 

Actloo  by  Cederberg  agalnet  Robison  for 
damages  tor  breach  of  contract.  Judgment 
for  plaintiff.  Defendant  appeals.  Affirmed. 

Bradl^  ts  FamawOTth,  for  appellant 
Powor  ft  AUord  and  R.  Irwin,  for  reqwnd- 
ent 

HARRISON,  J.  The  plalntlir  agreed  w\tb 
the  defendant  to  harreat  abont  1,200  acres  of 
sraln,  for  vhidi  tlio  defendant  was  to  pay 
bim  at  the  rate  of  two  dollars  per  acre.  Aft- 
er he  had  faarvrated  60  acres  a  dispnte  arose 
between  them  concamlng  the  terms  of  the 
agreement,  tlie  defendant  claiming  tiiat  the 
plaintiff  waa  to  take  cffltaln  moles  at  an 
agreed  valuation  of  |1,000  In  port  payment 
on  the  contract,  tw  which  he  wished  him  to 
^ve  his  promissory  note,  and  the  defendant 
claiming  that  he  had  not  so  agreed;  and, 
upon  his  refusing  to  execute  the  note,  de- 
fendant refused  to  allow  him  to  complete 
the  harresting.  The  plaintiff  In^ught  this 
action  to  recover  damages  for  the  breach  of 
the  aforesaid  contract.  At  the  trial  the 
Jury  rendered  a  verdict  in  his  favor  for  ^¥30, 
and  the  defendant  has  appealed. 

Whether  the  agreement  between  the  par- 
ties was  as  claimed  by  the  defendant  waa 
sbarply  contested  at  the  trial,  and  the  ver- 
dict of  the  Jury  In  favw  of  the  plaintiff  upon 
this  conflicting  evidence  shows  that  they 
found  against  bis  claim,  and  is  conclusive 
upon  the  point  We  are  not  called  npon  to 
determine  whether  the  rule  of  damages,  as 
Iflld  down  In  Utter  v.  Chapman,  88  GaL  062, 
48  CaL  279,  Is  applicable  In  the  present  case. 
The  action  was  tried  In  the  court  below  up* 
on  the  theory  that  If,  after  the  contract  had 
Heen  wrongfully  terminated,  the  plaintiff  bad 
obtained  other  employment  of  a  similar  char- 
acter, and  his  earnings  dming  the  time  he 
vras  so  employed  were  equal  to  those  which 
he  would  have  received  had  he  completed 
the  contract  with  the  defendant,  he  did  not 
to  that  extent  suffer  any  damage,  and,  as 
the  plaintiff  has  not  appealed,  the  correct- 
ness of  that  rule  Is  not  Involved  herein. 
Tbe  appeal  ot  the  defendant  la  based  npcm 
t^.no.6— 40 


I  bis  pvoposltlon  that  the  evidence  befbre  the 
Jury  did  not  show  that  the  plaintiff  had 
suffered  damage  to  the  extent  oi  $400^  We 
cannot  determine  from  the  record  what 
items  the  Jury  took  into  account  In  dottt- 
mlnlng  this  amount  of  damage,  but,  as  no 
exception  was  taken  to  ttie  Instmetions  of 
the  court,  the  judgment  npon  the  verdict 
must  stand,  If  there  was  evidence  before  the 
jury  of  sufficient  damage  to  justify  its  find- 
ing. It  appears  that,  after  making  the  agree* 
ment  with  the  defendant,  the  plaintiff  w.is 
engaged  tor  several  days  In  making  prepap 
rations  for  the  performance  of  the  contract, 
hanling  bay  and  barley  with  which  .to  feed 
his  hOTses  while  engaged  m  the  harvesting, 
and  provisions  the  men  in  bis  employ 
during  that  time;  that  In  doing  this  he 
was  compelled  to  empl<^  two  t«anu  ot  fonr 
horses  each  for  several  days,  with  the  men 
necessary  to  attend  them  and  to  care  for 
the  hanling;  that  he  began  the  work  of  bar* 
vesting  on  the  8d  day  of  June,  and  was  dis- 
charged on  the  Mb,  and  that  his  men  and 
horses  and  harvesting  machine  remained  idle 
from  that  date  until  the  12tli  of  Jnne,  when 
he  began  similar  work  npon  another  Add, 
tot  which  he  received  a  compensation  eqtiiv- 
alent  in  amount  to  that  which  he  wonld 
have  had  for  the  time  he  was  so  engaged 
had  he  continued  to  complete  his  contract 
with  the  defendant;  that  while  he  was  en- 
gaged In  the  woA  for  the  defendant  he  em- 
ployed 24  bwses,  6  of  which  he  hired  for 
that  purpose,  and  18  of  which  were  his  own; 
that  he  was  also  the  owner  of  the  harvester 
used  by  him,  and  for  which  he  had  paid 
92,000.  The  record  does  not  show  that  there 
was  presCTted  to  the  jury  any  evidence  of  the 
value  of  the  services  rendered  by  the  plain- 
tiff and  the  teams  employed  by  him  in  hanl- 
ing the  hay  and  barley  for  'Qie  purpose  of 
getting  ready  to  do  the  harvesting,  or  the 
expense  to  which  the  plaintiff  was  snbjected 
during  the  time  between  his  discharge  by 
the  defendant  and  his  employment  upon 
the  other  field;  but  that  In  each  of  these 
matters  he  was  subjected  to  some  expense 
required  no  evidence,  and  it  may  be  assumed 
that  the  jury  were  familiar  with  such  work, 
and  that  from  their  own  knowledge  and  ex- 
perience they  were  capable  of  estimating 
the  value  of  these  services,  and  the  expenses 
thus  necessarily  incurred;  and  In  such  a  case, 
unless  It  should  appear  that  the  amount  al- 
lowed therefor  is  excessive,  the  verdict  of 
a  jury  should  not  be  disturbed.  Juries  are 
in  many  cases  permitted  to  exerdse  their 
indlvldnal  judgments  as  to  values  upon  sub- 
jects presumptively  within  their  own  knowl- 
edge,  which  they  have  acquired  through  ex- 
perience or  observation,  and  the  objection 
that  no  evidence  was  presented  before  them 
npon  such  subjects  la  insufficient  to  defeat 
their  verdict 

Section  3300  of  the  Civil  Code  provides 
ttiat  "tor  the  breaoh  ot  an  ^*h"tBt^^^n  arte- 
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tag  from  cmtraot  the  measure  of  davagee^ 
except  where  otherwise  expressly  provided 
by  this  Oode^  la  the  amount  which  will 
compensate  the  party  aggrieved  tor  all 
the  detriment  proximately  caused  thereby, 
or  wbioh  la  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom."  When 
a  contract  ot  uaployment  like  the  present 
has  bem  wrongfully  termloated  by  the  em- 
ployer, t^e  detiTtment  sustained  by  tbe  other 
party  includes  tb*  necessary  erpemllturea 
Incurred  Um  in  making  prepara^toos 
tw  perfonulng  the  coutract,  somedmes 
called  tbe  "outlay,"  and  the  expenses  in- 
curred by  him  while  engaged  in  its  per- 
formaince,  up  Ui  tlu>  limu  uf  i.s  ici-iuin  n.uii. 
If,  in  addition  to  the  losses  thus  actually  In- 
cnrrad  by  him,  lie  is  subjected  to  additional 
expenses  after  the  termiuaUou  of  hii§  em- 
ployment, tliat  grow  out  ot  bis  preparation 
for  the  work,  or  wliich  result  from  his  en- 
forced  Idleness,  these  are  neocosarUy  a  part 
of  tbe  iajxirs'  he  has  sustained  bgr  reason  of 
Us  enq^loyer^  breach  of  the  «mtraet  If  be 
had  completed  tbe  contract,  the  measure  of 
his  iiecovery-  would  be  the  contract  price. 
This  contract  price  would  Indnde  his  ouOay 
and  cost  of  performance,  and  also  the  direct 
pEoflts  which  he  would  realize  from  its  per- 
formance. These  proflts  would  reproeeat 
the  difference  between  his  actual  expendi- 
tures and  the  contract  price,  and  would  in- 
clude compensation  for  his  own  lab<Hr  and 
tbe  use  or  rental  valus  of  whatever  property 
of  his  own  was  employed  In  performing  the 
cimtnict.  It  however*  he  Is  prevwted  by 
the  other  party  from  completing  the  cm- 
tract,  and  seeks  to  recover  damages  tber^V»', 
his  measure  of  recovery  must  be  determined 
by  the  circumstances  ot  each  case.  He 
should  not  be  allowed  the  raitire  contract 
price  for  that  portion  of  the  work  com- 
pleted by  him,  and  also  his  outlay  and  cost 
<jt  performance,  as  that  would  give  htm, 
for  the  work  ^actually  done,  the  contract 
price  therefor,  and  also  all  of  his  expenses 
in  doing  the  work  and  preparing  therefor; 
but,  In  addition  to  the  expenses  incurred 
by  him  tor  outlay  and  the  cost  of  perform- 
ance, he  should  be  allowed  the  reasonable 
value  of  hlfi  own  services  and  of  the'  use  of 
his  property,  as  a  part  of  the  damages  sus- 
tained by  him,  and  also  a  portion  of  the 
proflts  which  he  would  have  made  imder  the 
contract,  since  In  each  of  these  elements  he 
has  sustained  damage.  So  many  elements 
enter  Into  a  calculation  of  proflts  tluit  no 
rule  can  be  formulated  for  determining  what 
portion  of  those  whidi  are  anticipated  tar 
the  whole  contract  shall  be  allowed  when 
the  coutract  Is  not  completed;  but  this 
amount  must  be  left  to  the  wise  discretion 
of  an  lotelllgent  Jury,  according  to  the  dr- 
cnmstinces  of  eadi  case.  If  the  contract  is 
neaily  completed,  'Oie  difference  between 
the  contnict  price  and  the  original  outlay 
and  cost  oi  performance  would  be  more  con- 
trolling In  determining  this  question  than  If 


the  contractor  had  only  entere 
performance;  since  In  the  foraa 
cost  of  completing  the  work  couJ 
ascertained,  whereas,  in  tbe  ot: 
certainty  of  this  cost  and  the  rl 
countered  would  vary  with  tlie  tl 
for  its  completion.  "The  prc^ti 
must  be  determined  according 
cumstances  of  tlie  case  and  tbe 
ter  ot  the  contract  Tbe  rea 
pendltures  already  incurred,  the 
losses  incld^t  to  stoppage,  tbe 
talned,  the  unflnlshed  part  and  t 
cost  of  its  completion,  tbe  wh< 
price  and  tlie  estimated  pecan 
favorable  or  unfavorable  to  hi 
been  permitted  or  required  to  go  * 
plete  his  contract,  may  be  take 
slderation,"— dtlng  cases.  Behaj 
18  Ct  GL  687,  approved  by 
court  on  appeal,  110  U.  S.  338^ 
Rep.  81.  The  difficulty  hi  any  ca 
determine  whether  the  loss  of  t 
his  contract  ooostitntea  a  part  c 
age,  as  the  cases  all  admit  that 
element  which  enters  into  bis  dan 
detormine  what  portion  of  the 
lost  by  the  breach  of  bis  contra 
amount  can  be  accoratdy  aaoer 
plaintiff  Is  entitled.  thM«to.  but  1 
be  deiHTlved  of  all  pn^ts  becaa 
not  susceptible  of  exact  measure 
In  consideration  of  the  foregoln 
cannot  say  that  the  evidence  befo 
was  inaufficl«it  to  justify  Ita  ve 
oourt  before  which  the  case  mu 
proved  the  verdict  by  Its  action 
a  new  trial,  and  the  burden  la  i 
lant  to  show  that  error  has  been. 
It  Is  not  sufficient  to  ny  that  the 
have  found  otherwise,  or  that  a  ti 
less  amount  would  have  been  com 
the  evidence.  It  must  appear  ta 
6.&U!e  Its^  that  the  v«>dlct  cam 
tolned.  "It  does  not  lie  in  tbe  mi 
party  who  has  voluntarily  and 
put  an  end  to  Hie  contract  to  as 
party  Injured  has  not  been  damaffi 
to  the  amount  of  what  he  has  be 
fairly  and  in  good  faith  to  lay  out  i 
including  his  own  services,  unless  t 
that  tbe  expenses  of  tbe  party  In 
been  extravagant  and  unnecessai 
purpose  of  carrying  out  the  contra 
The  party  who  voluntarily  and 
puts  an  end  to  a  contract,  and  pi 
other  party  from  performing  it,  1 
from  denying  that  the  Injured  pai 
been  damaged  to  the  extrait  of 
loss  and  outlay,  fairly  incurred.'* 
Behan.  110  U.  S.  338.  4  Sup.  Ct  It 
addition  to  the  actual  loss  and 
curred  in  making  preparations  fic 
tract,  the  loss  necessarily  incorr 
plaintiff  during  the  time  that  lu 
idle  after  the  terminatkm  of  the 
nn  element  of  actual  expense;  and 
Qu^t  defoidant  la  not  mtltled 


Digitized  by 


Google 


BTTCHCOGS  v.  CABUTHBB9. 


ary  scnitlnlM  too  doadj  the  itemri  ot  ex- 
cise caiued  1^  blB  own  faithlessness,  or  to 
teAf  the  adTantage  of  a  part  performance 
f  hia  contract  without  making  a  reeson- 
ble  compeooatlon  therefor.  Certain  excep- 
ioDS  were  taken  to  the  mllngs  of  the  court 
1  admitting  erldence  during  the  trial,  bat 
wxe  ot  theae  mlingB  were  of  sath  a  char- 
cter  as  to  affect  the  result  The  testl- 
ioaj  respecting  the  authority  of  Nlswander 
>  bind  the  defendant  was  recolTert,  sabject 
J  be  afterwards  atriKA  out  on  mo41on  of 
be  defendant,  hut,  as  no  motion  of  that 
baracter  was  made,  he  must  be  deemed  to 
are  acquiesced  in  its  rentiilning  before  the 
ary.   Tlw  Jndgmoit  and  order  arc  afflrrocd. 

WscQDCIir:  BBATTT,aJ.;  OABOUTTB, 


nrOHGOOK  T.  OABUTHBOEtS  et  sL  (No. 
1M58.) 

Bnprama  Oourt  of  CaUfmiia.    Oct  14,  1898.) 

TDl>SMHT--BSTlTtl»-SD8g>iaS  OH  BfAT  BOITD. 

1.  Oode  OItO  Proe;  I  708.  piOTtdss  that  if 
he  purchaser  of  ptoftatf  at  therifPs  sate  fail 

>  recover  poesessiw  ^'becaose  the  proi>ertT  sold 
ras  not  subject  to  ezecatlon  and  beIr,  the 
DUTt  mast,  after  notice,  snd  on  mottos  tn  sudi 
urehasw,  rcrlva  the  ori^nat  Jndgmeat  In  his 
ame  for  the  amount  paid.  A  judgtoent  against 
par^  and  the  sureties  on  his  supersedeas 
ond  was  paid  partly-  la  cash  and  partly  by  ex- 
cqUoo  s^Bst  the  prindpal  debtor,  and  was 
atisfied  ot  reowd.  Said  debtoT'a  wife  then 
oed,  and  recovered  from  the  purchaser  tbe 
roperty  sold,  as  being  hers,  and  not  her  hus- 
and's,  at  the  time  of  the  levy  and  8al&  Bdd, 
hat  the  porduser  was  entitled  to  rrilef  under 
aid  statnt»  against  both  principal  and  sure- 
lea. 

2.  Though  sureties  on  m  superaedeas  bond 
re  not  actors  in  the  suit,  nor  mtitled  to  notice 
f  evety  step  In  the  proceedings,  yet,  after 
adgment  entered  against  them,  they  are  as 
inch  jiid^mmt  debtors  as  the  principal,  and 
le  jua^ent,  once  satisfied  of  record,  cannot 
e  revived  against  them  without  notice  to  them 
a  well  as  to  the  {Hlneipal. 

Department  1.  Appeal  from  superior  court, 
'resno  county;  M.  E.  Harris,  Judge. 
Appeal  by  wnuam  A.  Camtheis  and  otb- 
rs,  sureties  on  his  supersedeas  bond,  from 
n  order  reviving  the  Judgment  rendered 
gainst  them  in  tbe  snlt  of  Ida  Hitchcock 
gainst  said  Carutbers  in  ta.Yor  of  H.  H. 
Fdsh,  purchaser  at  the  execution  sale  un- 
er  said  judgntent  in  the  sum  et  $675.  Af- 
rmed  as  to  Caruthers,  and  reversed  as  to 
le  others. 

J.  P.  Mmx,  for  appellants.  Church  ft  Gwy, 
w  respondent. 

HARBISON,  J.  The  defendant  Oaruthera 
[•pealed  from  a  Judgment  rendered  against 
Im  for  the  snm  of  9J,SO0,  and  gare  to  the 
lahitiff  aa  midertaklng.  with  the  other  ap- 
ellants  herein  as  sureties,  to  stay  the  exe- 
ution  of  the  Judgment  pending  the  appeal. 
1i»  Judgment  was  affirmed  In  tills  court. 


(23  Pac.  Rep.  48.)  and  after  ih»  filing  ot  the 
remittitur  In  the  court  below  Judgment  was 
entered  against  the  mretles  in  the  under- 
taking in  aooradance  with  the  provisions  ot 
section  942,  Ood*  CUtU  Proa  Bzeeation  was 
thereupon  Issued  upon  tbe  Judgment  against 
the  deftndant,  mder  which  tbe  sheriff  levied 
vfioa  oertatn  personal  propertr  In  the  po»- 
sessloo  of  the  defendant,  and  sold  the  same 
to  the  respondent,  who  had  become  the  as- 
signee of  the  Judgment;  and  the  proceeds 
wore  credited  upon  the  Judgment  The  bal- 
ance ot  the  Judgment  was  paid  In  money 
by  tlie  defendant,  and  thereupon  the  plain- 
tiff satisfied  ot  record  the  Judgment  sgainst 
tb»  detoidant,  and  alao  the  Judgmrat  against 
the  sureties.  After  these  Judgments  had  been 
thus  satlsfled,  the  wife  of  the  defendant 
IvoQght  an  actioo  against  Oe  reeptmdent  for 
the  recovery  of  tbe  property  purchased  by 
him  at  Ilia  st^  and  tn-tiiat  aeUoa  It  was 
adjndged  that  at  liie  time  ot  ttie  levy  and 
aale  the  pn^eity  was  not  liw  property  of 
the  defendant,  bat  bdonved  to  bis  wife,  and 
Uie  property  ma  taken  fkom  the  respond- 
ent, and  dfOlTsred  to  the  omur.  Therenptm, 
upon  motion  of  tbe  respondent,  the  court 
made  an  order  under  the  provisions  of  sec- 
tion 70^  Oode  QMl  Proa,  rerlTlng  the  Judg^ 
nunt  In  his  favor  for  tbe  snm  ot  1675,  the 
amount  in  wbleh  the  Judgment  had  been 
credited  tor  Ibe  pmperty  lost  by  Urn  In  tiie 
above  action,  and  afterwards  ordered  that 
Judgment  for  the  same  amount  be  entered 
against  the  snretiea.  This  last  order  was 
made  upon  notice  thereof  to  the  attorney  fbr 
laie  defendant,  bnt  no  nothw  thereof  was 
given  to  the  sureties,  or  either  of  them. 

Tb»  defoidant  has  aK»ealed  firom  the  jndg- 
ment  so  revived  againat  him,  and  the  sure- 
ties from  the  Jodgment  entered  against  them. 

SecttoQ  708,  Code  OiTU  Pro&,  provides  that, 
'it  the  pnrdias^  of  ^vperty  at  tariff's 
sale,  or  his  sucoesaor  Jn  Interest;  fall  to  »• 
coyer  poaseaaloD  In  omeequaioe  of  Imgnlail- 
ty  in  the  proceedings  concerning  the  sale,  or 
because  tbe  properly  sold  was  not  sobjeet 
to  execution  and  sale,  the  court  having  Juris- 
diction thereof  must,  after  sotloe  and  on 
motloa  ot  BDCb  party  in  Interest  or  hia  at- 
ttnney,  revive  the  wiglnal  Jndgnwnt  Is  the 
name  of  the  petitioner,  tm  tbe  amoimt  paid 
by  sucb  porciiaaer  at  tbe  sale,"  eta  In 
Oroas  V.  Zan^  47  CaL  602,  it  wna  held  that, 
as  this  section  Is  remedial  In  Its  character. 
It  Is  to  be  liberally  construed,  and  that, 
if  tlip  proper^  sc4d  was  not  the  property 
of  the  def  ^dant  in  the  execntlmi,  it  amount- 
ed to  a  sale  of  property  not  subject  to  exe- 
cution and  sale  within  the  Intent  of  the  stat- 
ute; and  upon  the  principles  ot  that  case  It 
must  be  held  that.  If  tlie  purchaser  lose  the 
pos8es8l<m  of  tlie  property  after  its  purchase 
because  It  w»s  not  tbe  prt^iwty  of  the  de- 
fendant in  the  execution,  he  is  entitled  to 
the  remedies  afforded  by  the  act.  In  Mer- 
edith V.  Association,  60  Ool.  617,  it  was  held 
that  upon  a  motion  to  enter  Judgment  tg^tmt 
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tte  niretiM  on  tbdr  nndn-tohlng  to  ata^  earn- 
CDtlim  pmdins  the  appeal  proTided  for  by 
section  942,  no  notice  to  Is  necemary; 
ttiat  by  tiielr  stipulatloD  In  the  nndertakins 
th^  hare  roluntarily  made  flkenuwlTes  par> 
tlefl  to  llie  actl<m,  and  that  llie  coart  has  ae* 
quired  a  Jorladlction  orer  tliem  wUdi  It  ra- 
tolns  nntll  the  enforcefnent  of  any  Judgment 
recoverable  against  them  as  pardes  to  the  ac- 
tion. Althoogh.  by  entering  Into  the  under- 
taking, they  have  bem  brou^t  onder  flie  Jn- 
rlsdlctloa  of  the  oomrt,  th^  have  not  tlt«e- 
by  been  made  actim  In  ttie  Utlgatlon,  or  «!• 
tlUed  to  any  part  In  tti  eondnct  Tlw  de- 
fendant, for  whom  dey  have  guarantied  the 
payment  of  the  Jndgmoit,  la  still  entitled  to 
tba  otmdnct  oC  his  dedense,  and  the  party  to 
Trtiom  Giey  hare  glren  tiie  nndwtaUng  la 
not  required  to  give  them  notlee  at  any  steps 
In  procedure  to  be  tsten  agabist  the  defend- 
ant bat  they  am  bound  equally  wltb  him  by 
any  order  which  may  be  made  between  the 
real  parties  in  the  action.  They  are  liable 
upon  their  nndeitaktng,  ena  though  title  ap- 
peal la  dtamlased  1^^  Us  eouNOt  Otaaaa  t. 
Benmd.  29  OaL  1S8.  Their  ohligatton  to  pay 
the  Judgment  In  eaae  of  Us  defUdt  la  abso- 
lute, and  exteods  nntn  the  jodgmeat  diall 
hare  been  actually  paid.  Aay  patftHmaiioB 
tlM  deftndant  that  will  discfaarge  the  jndg- 
ment  against  him  win  operate  as  a  dladurge 
against  mem,  and  any  act  of  the  plaintiff 
that  wm  release  the  defendant  from  the 
Judgment  win  alao  relosro  them,  but  so  long 
as  the  plahititt  baa  the  right  to  enforce 
the  Judgment  against  the  defendant,  be 
la  enttHed  to  cnftiroe^ttielr  obligation.  It 
would  not  be  contended  that  the  sore- 
ties  would  be  discharged  if  the  defend- 
ant had  procured  a  aatlsftietlon  of  ttie 
Judgment  through  some  mistake,  as  by  an 
error  In  mddng  payment  of  the  amount  due 
iq»on  the  Judgment,  or  by  a  paymmt  In 
money  wbtdi  prored  to  be  conntetfMt;  or 
had  knowing  turned  orer  to  the  i^alntlfr  In 
aatlafactkm  of  the  Judgment  property  belong- 
ing to  anotho',  vrtildi  Uw  plaintiff  had  after- 
wards  been  oompdled  to  surrender  to  the 
real  owner.  fHie  same  grounds  which  would 
prerait  tbe  defendant  fran  Insisting  np<m 
audi  a  transnctkm  as  a  dlsdiarge  itf  Ua  ob- 
ligation would  prerent  them  trma  IneisUng 
that  they  were  dlsclmTged,  and  It  would  be 
Immaterial  that  a  fwmid  satlsfiftction  at  tiie 
Judgment  bad  beoi  placed  on  record,  llielr 
■>UigattoQ  la  that  tbe  apiieUant  wlU  pay  the 
amount  of  the  Judgment  against  him,  and 
tbe  terms  of  this  obUgation  are  to  be  In- 
terpreted by  the  same  rules  as  are  the  terms 
of  any  other  enitract  Olrll  Code,  1 2837.  In 
the  present  ease  die  defendant  has  not  paid 
the  Judgment,  and  tbe  court  baa  ftnind  that 
under  the  provisions  of  section  708,  Code 
CNtU  Froe:,  he  Is  not  entitled  to  tile  beneflt 
of  the  sattsfhctlon  thereof  that  had  been  giv- 
en. The  property  whldi  was  taken  from  him 
for  the  purpose  oi  satisfying  the  Judgment, 
and  to  the  taking  of  whidi  he  does  not 


appear  to  have  objected,  wsa  not  bis  proper 
ty,  and  cwisequeatly  nether  he  nor  the  sere 
ties  have  parted  with  any  right  or  advantasi 
in  oonsldecatltm  of  the  satisfaction,  and  that 
Is  no  principle  of  morals  or  role  in  eqdt* 
1^  irtiidi  the  auretlea  can  daim  the  beoefi 
of  the  formal  aatlafsctlon  given  In  amsMm 
tion  <tf  the  receipt  ot  that  property. 

The  Judgment  against  the  sureties  mot. 
howerer,  be  rerersed.  for  tbe  reason  tint  8 
was  altered  without  any  notice  to  then 
When  the  plaintiff  caused  ttie  Judgment  n 
be  entered  against  them  in  aooowdaDce  wifi 
their  atlpalatlon  in  the  vndertaUng  be  li- 
•umed  tbe  same  obligatiotis  towaida  tiiem  k 
reference  to  this  Judgment  as  rest  upon  u? 
otiier  Judgment  credltw.  After  be  had  m 
Isfled  It  against  tham  the  oonrt  wn  eot 
authorised  to  set  aoUe  ttila  satlabcdaB  a 
to  revive  the  Judgment  without  giving  tfacn 
an  opportunity  to  be  heard,  dunU 
haTe  bem  allowed  to  present  any  nattet 
that  had  ooenrred  sidMHqoMit  to  the  am 
of  the  original  Judgment  agalnat  tboairidd 
tbe  court  mltflt  denn  saffldent  to  sntbor- 
Ise  a  denial  «f  the  plalatur*  motloD.  TtUtt 
Jadgment  agalnat  the  deftaulant  bad  sot  fe 
feet  been  paid,  their  obUgatton  wodd  lot 
haTe  been  petfbrmed*  and  Hw  men  tut 
Iti  HUlBfactlon  under  moA  dEieamstiBoa 
aa  would  anthwlae  Ibe  court  t»  aet  It  ariii 
as  against  tbe  defiendant  wqhM  be  BO  detaa 
to  a  motion  by  tbe  idabitlff  to  aet  it  aad> 
as  against  thnn.  Tbey  mve^  bowem,  • 
titled  to  contest  Oils  fact,  and  to  contest  a- 
tnanfllcleacy  of  Uie  drcnmstaneea  soda 
which  the  satt8fhctl<m  had  been  made,  u£ 
Uie  deolston  of  Uie  court  In  tbe  praoeeaiiif 
tween  the  idalntlff  and  tbe  deCendant 
not  be  coiudnsive  vpaa  them,  ear. 
should  not  ordo"  a  new  Judgmoit  te  be  o- 
tered  against  them  without  gtringr  tbem  tie 
same  opportunity  to  be  beard  aa  by  seeds 
708  tin  judgment  debtw  la  hlmeelf  enttM 
to  rec^TB.  If.  howerw.  upon  sndi  beazbt 
the  court  Bhould  be  satisfled  ttiat  ttie  ati^ 
nal  satisfaction  had  been  entered  InadverMtt 
ly,  w  under  such  drcnmstances  as  reqnirwl 
n  to  be  set  aside^  It  ahonid  make  an  at6^ 
to  that  eflTcct;  and  it  might  at  IOmb  eev 
time  designate  the  amount  for  titlA 
Judgment  should  be  permitted  to  ataad.  Tlf 
Judgment  against  the  defendant  la  afflny* 
and  the  Judgment  against  the  sureties  is 
versed,  with  leave  to  the  iwditlonn  to  tai- 
Budi  further  proceedings  against  then  u 
he  may  be  advised. 

We  cwcur:  BBATTT,  OL  J.;  GAROUTT'.- 

J. 


PACKER  et  al.  v.  DORAY  et  al.  (No.  lS.lt&' 

(Sapreme  Court  of  Oafifomia.  Oct.  14,  ISA 

Nsw  Tsiu^-^AlCRHDiciXT  or  NoncB— Qn>tni« 
Tttlb. 

1.  Code  ClvU  Proc  |  St9,  enbd.  4.  moviim 
that  whoe  a  motion  for  a  new  trial  b  d-* 
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on  tht  mfnotei  of  llie  eovrt,  sod  amn  vf  bw 
are  relied  <m,  the  notioe  of  motion  mnat  mtitr 
the  error*  relied  on,  and  "If  the  notice  do  not 
contain  the  specifications  •  •  •  the  motion 
most  be  doiied."  Beld  that  where  the  notice 
does  not  contain  the  required  speciflcatlon,  it  Is 
radically  defeetlre,  and  cannot  be  amended  by 
adding  new  speeifications  after  the  time  for  fil- 
ing it  has  expired,  and  if  it  is  so  amended,  by 
leave  of  the  trial  conrt,  after  such  time  has 
expired,  lite  specifications  will  not  be  oonrider* 
ed  on  appeal. 

2.  Wn«re  def^dant  in  an  action  to  qnlet 
title  disclaims  as  to  part  of  the  land.  It  is  not 
error  for  the  ooort  to  dismiss  tiie  actlMi  as  to 
sudi  part,  instead  <ii  glTing  idaintiff  Judgment 
Oierenw,  as  sach  jnument  would  be  merdy 
formal,  under  Code  Civil  Proc  I  739,  which 
provides  that  "if  the  defendant  in  such  action 
disclaims  in  his  answer  any  interest  or  estate 
In  the  ptoperty  •  •  •  the  plaintiff  cannot  n- 
aorer  coeta." 

Department  1.  Appeal  from  superior  court. 
Sierra  county;  John  Caldwell,  Judge. 

Action  by  W.  8.  Packer  and  othes«  agaJnat 
Phil  D^H-ay  and  others  to  quiet  title.  From  a 
Judgment  in  favor  of  defendants,  and  from 
an  order  denying  a  motion  for  a  new  trial, 
plaintiffs  appeal.  Affirmed. 

J.  M.  Walling,  Tlrey  L.  Ford,  and  Goodwin 
k  Ooodwln,  toe  appellants.  F.  D.  Soward 
ind  Frank  R.  Wdie,  for  respondents. 

PER  CT7BIAM.  This  Is  an  action  to  quiet 
the  plaintiffs'  title  to  certain  tailing  mining 
claims,  called  the  "AMnras  Company's  Min- 
ing Claims,"  situate  In  Slate  creek,  and  part- 
ly In  Sierra  county  and  partly  in  Plnmas 
nunty.  Tbe  daims  described  extend  up  and 
lown  tbe  cre^  aboat  26.000  feet,  and  con- 
Ain  an  area  of  about  112  acres.  The  defend- 
ints  deny  that  Uie  plalntlffa  are,  or  ever 
ivere,  the  owners  or  In  possession  of  that  por- 
ion  of  the  claims  described,  commencing  at 
:he  upper  end  thveof,  and  extending  down 
be  creek  about  10.000  feet;  and  they  allege 
bat  as  to  such  portion  of  tbe  claims  they 
ire,  and  were  at  the  time  of  the  commence- 
nent  of  the  action,  and  long  prior  thereto, 
be  owners,  and  In  possession  thereof;  and, 
IS  to  tbe  balance  of  tbe  claims  described  In 
he  complaint,  they  disclaim  havtng  or  clalm- 
ng  any  estate  or  intn>est  in  or  to  tbe  same, 
rhe  case  was  tried  by  the  court  and  the 
Indlngs  were  that  neither  the  ^alntlffs,  nor 
•Itber  of  them,  nor  their  grantors  or  prede- 
«8sors,  ever  owned  or  possessed,  or  were  en- 
itled  to  the  possession  of,  the  mining  ground 
lescribed  In  -the- answers  of  defendants,  and 
bat  at  the  time  of  tbe  comnKncenient  of  the 
Lctlon  the  defendants  were  the  owners  of, 
md  In  the  actual  ponsesslon  of,  all  the  min* 
ng  ground  described  In  their  answers,  and 
lalmed  by  them.  Judgment  was  accordingly 
!D!tered  that  the  plalntiCTB  take  nothing,  thnt 
heir  actl<Hi  be  dismissed,  and  that  defend- 
Lots  recover  their  costs.  From  this  Judg- 
D^t,  and  an  orAer  denying  their  motion  for 
I  new  trial,  tbe  plaintiffs  appeal. 

1.  The  principal  contention  of  appellants  is 
hat  tiie  flndlngi  wen  not  Juatlfled  by  the 


evidence,  and  hence  that  IXie  Judgment  Aoold 
ba  rvnraed.  and  flie  cause  remanded  toe  a 
new  trial  The  evidence  toongbt  up  in  the 
transcript  Is  evidently  stated  as  briefly  as 
possible,  and  still  it  covers  about  100  printed 
pages.  It  relates  to  sundry  attempted  loca- 
tions; to  ttie  cnatmna  of  miners;  to  woric 
done  on  dUfereut  pnHons  of  the  groond, 
CMumrat^g  as  early  as  1855;  and  to  nnmer^ 
ons  transfers  of  Interests  claimed  to  have 
been  acquired  under  such  locations.  To  state 
the  facts  In  detail  would  require  much  spacct 
and  enbaore  no  us^ul  puri>0Be.  In  our  opin- 
ion. It  is  enongb  to  say  that,  while  th^e  was 
some  conflict,  there  was  evidence  clearly 
tending  to  Justify  and  support  the  findings, 
and  hoioe  that  the  Judgment  cannot  be  re- 
Tersed  on  this  ground. 

2.  It  Is  urged  ttutX  numerous  errors  of  law 
were  committed  by  the  court  during  tbe  prog- 
ress of  the  trial,  which  caU  for  a  reversal  of 
the  Judgment  The  notice  of  Intention  to 
move  for  a  new  trial  stated  ^t  It  would  be 
made  upon  the  minutes  of  ti»  court,  and  it 
was  so  made.  The  notice  specified  the  par- 
ticulars In  wblcb  tbe  erldence  was  alleged 
to  be  insufficient  to  Justify  the  verdict,  but 
contained  no  BpeciflcatitHU  of  errors  of  law. 
Subsequently,  and  after  tbe  time  for  giving 
the  notice  had  elapsed,  Uie  plaintiffs,  by 
leave  of  the  court,  amended  their  notice  by 
adding  thereto  spedflcations  of  tbe  errors  of 
law  now  complained  of.  Tbe  motion  was  de- 
nied, and  thereafter  a  statement  ot  the  case 
was  iffepared  and  settled.  Section  660,  subd. 
4,  of  the  Code  of  GlTll  Procedure,  provides: 
"When  tiie  moHon  Is  to  be  made  upon  the 
minutes  ot  the  court,  and  the  ground  of  the 
motion  Is  the  insufficiency  ot  the  evidrace  to 
Justify  tbe  rerdlct  or  otbw  decision,  the  no- 
tice of  motion  must  specify  the  particulars  In 
which  tiie  evidence  to  alleged  to  be  insnffl- 
dent;  and,  if  the  ground  of  the  motion  be  er- 
rors In  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  moTlng  party,  the  notice 
must  specify  tiie  particular  enwa  upon  irtilch 
the  party  will  rely.  If  the  notice  do  not  con- 
tain tiie  siiedflcations  here  Indicated,  when 
the  motion  Is  made  on  the  minutes  of  the 
court,  the  motion  must  be  denied."  Tbo  no- 
tice given  was  radically  defective,  so  far  as 
r^ards  the  spedflcaiOons  of  oror,  and  after 
the  Ume  tor  filing  it  had  elapsed  ttte  moving 
parties  had  no  ri^t  to  amend  It  by  adding 
the  new  spedflcatlons.  Ootmey  v.  Furlong, 

86  CaL  520,  6  Pac.  Rep.  388;  Little  v.  Jacks, 

87  CaL  165,*7  Paa  Rep.  449.  This  being  so. 
the  alleged  errors  cannot  be  considered.  If, 
however.  It  was  otherwise,  the  same  result 
must  be  reached,  since  we  are  tmalAe  to  see 
any  material  eror  In  tbe  mllugs  complained 
of. 

8.  It  Is  fortho*  urged  that  tbe  plaintiffs 
were  entitled  to  have  their  title  quieted  as  to 
all  that  part  of  tbe  premises  described  In 
tbdr  comi^lnt  in  which  the  defendants 
disclaimed  having  any  estate  ta  interest,  and 
that  the  court,  therefore,  ored  In  dismissing 
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tbe  ftctioD.  SwtloB  730  of  Ow  Code  ot  OMl 
Procedure  provldea:  "If  tbe  def«idant  In 
Buch  action  [action  to  quiet  title]  dieclaim  Id 
his  answer  any  Interest  or  estate  in  the  prop- 
erty, or  suffer  Judgment  to  be  tnlten  against 
him  wfthont  answer,  the  plolntlfl  cannot 
recover  costs."  If.  then,  judgment  had 
been  entered,  quieting  the  plaintiffs*  title  to 
the  disclaimed  iwrtlon  of  the  ground,  it 
woTild  hare  been  merely  formal,  and  without 
costs.  Under  these  circumstances,  we  fail  to 
see  th&t  plaintiffs  were  aggrieved  by  tbe 
Judgment  entwed.  The  Judgment  ftnd  cxdear 
are  affirmed. 


PBOPLB  T.  OBBBm  (No.  21,022.) 
(Soprraw  Court  of  Califonjia.  Oct  17,  1893.) 

CBIMIHAI.  tiAV— FoXHBB  jEOr^RDT. 

On  tbe  second  trial  of  a  criminal  case, 
the  record  of  tbe  first  trial,  sbowinff  that  tbe 
jury  bad  been  discharged  on  their  statement 
that  they  couid  not  agree,  after  delibwatincr 
only  six  hours,  will  not  soKwrt  a  plea  of  for- 
mer Jet^nrdy,  as  P«L  Code,  S  ll'lO,  providing 
that  tbe  jury  may  be  discharged  "at  tbe  expira- 
tion of  sucb  time  as  the  court  may  deem  prc^ 
er,"  If  "it  satisfactorily  appears  that  there  is  no 
probability  that  the  jur;  can  agree."  does  not 
require  the  record  to  show  that  it  satisfactorily 
aweared  to  the  judge  that  there  was  no  such 
ivobabillty. 

Dei-vcmeut  1.  Appeal  from  superior  oooi-t, 
San  Fruudaco  county;  D.  i.  Murphy,  Judge. 

Greoie  wu  convicted  of  anbezzlemoit.  and 
appeals.  Affirmed. 

Chas.  B.  Darwin,  for  appellant.  W.  B. 
Barnes,  DisL  Atty.,  and  W.  H.  H.  Hart,  Atty. 
Gea,  for  (he  People. 

PATERSON,  X  The  defendant  was  tiled 
upon  an  information  oharglng  him  with  em- 
bezzlement. After  deUbuntlng^lK  hours,  the 
Jury  returned  into  court,  and  stated  to  the 
Judge  that  th^  were  unable  to  agree  upon  a 
verdict,  whereupon  they  were  discharged. 
When  the  oase  came  cm  for  trial  again,  the 
defendant  interposed  the  pleas  of  former 
jeopardy  and  former  acqnlttaJr  &i>d  In  support 
thereof  Introduced  in  evidence  tbe  record 
showing  that  he  had  been  once  before  tried  on 
the  same  information,  and  that  the  Jury  had 
l>een  discharged  on  their  statement  that  they 
could  not  agree,  after  deliberating  only  six 
houra  Tbe  court  instructed  the  jury  that 
the  evidence  offered  was  Insufficient  to  sus- 
tain either  of  said  pleas.  It  Is  now  claimed 
that  this  Instruction  was  erroneous,  as  tiie 
record  must  show  that  it  satisfootorlly  ap- 
peared to  the  Judge  there  was  no  reason- 
able probability  the  Jury  could  agree.  The 
statute  upon  whtoh  ^e  court  acted  author- 
izes the  discbarge  of  the  Jury  after  the  cause 
has  been  submittod  to  tiiem  "at  the  excre- 
tion of  such  time  as  the  court  may  deem 
proper,"  If  'It  aatisfactortly  appears  that 
there  Is  no  probability  that  the  Jury  can 
agree."  Pen.  Code,  S  1140.  The  reasons 
upon  which  the  court  deems  it  propw  to  dis- 
charge the  jury  are  not  required  to  be  placed 


on  record.  It  la  nit&cleiit  that  i 
jury  were  tmable  to  agrees  Tb» 
bound  to  take  as  final  the  state 
Jury  that  they  oannot  agree  np< 
but,  when  eucdi  a  statemeiLt  li 
court  below,  familiar  with  tbe  n 
evidence,  and  probably  the 
the  men  who  compose  tbe  juz 
qoalifled  to  say  whethw  tfaere  Is 
probability  of  an  agreement  tba 
late  court  Certainly,  the  latte 
to  interfere  with  tbe  mling,  eic 
of  (dear  abuse  of  dlscretlcHi.  Peo 
Ing.  04  GaL  lie,  29  Pac.  Rep.  42L 
and  «der  aflbmed. 

We  ocncor:  QABOUITK,  . 
SON,  J. 


JACOBS  r.  BOARD  OF  SDP^ 
AND  OOTJNTT  OP  SAN  FB 
CO  et  al.   (No.  15,377 
(SniNreme  Court  of  California.  0< 
MranctPAL  C!oa»KATio3tt  —  BuBD 

OBB— OONSmDTIOirAI.  OOHTSOL  09  ' 
—  OaDIHASCaS  —  Ajtbovai.  BT  M 
DAirns  TO  HuxiciPAl.  Boakd  —  S 

AOTS. 

L  Const  srt  14, 1 1.  prorldln 
rates  "shall  be  fixed  annually  1^ 
saperrisors  or  other  govaniag  bodj 
aira  county,  by  ordinance  or  otbei 
manuM'  that  othef  ordinances  or  le 
or  resdatlooB  are  passed  by  sndi  1 
to  the  board  ot  sopervlaocs  of  i 
county  of  San  Prandsco  tbe  sole 
the  ^ater  rates  in  audi  dty  and  oo 

2.  TtM  flxing  of  water  rates 
snreise  of  dlscredon  and  Jodgnunt 
tb»  board  has  exerdsed  its  disorei 
lag  an  order,  It  cannot  be  conipeUe 
mus  to  change  its  judgment;  or  to 
action  on  the  order. 

3.  The  oonsolidatloa  act  ^  1£ 
quiring  certain  ordinances  of  the 
pervisors  to  be  presoited  to  the  n 
proval  before  they  take  effect,  do 
tbe  mayor  a  member  of  the  boa 
visors,  ai  a  "governing  body." 

4.  The  constitntiooal  requlren 
ordinance  fixing  water  rates  shon 
by  the  board  ^'in  the  manner  th 
dinances  or  legislative  acts  or  re 
passed  by  sach  body"  does  not  ren 
or's  approval  of  the  ordinance  nec 
validity,  as  Roch  ordinance  is  i 
among  those  required  by  consolidat 
to  be  pree«ited  to  the  mayor  for  i 

In  bank.  Appeal  from  superio 
and  county  of  San  Prandsco; 
Garber,  Judge. 

proceeding  in  mandamus  by  J 
to  compel  the  board  at  soporl 
ai^  oQUttty  of  San  Fmulm 
an  <vd«r  flxing  water  rates,  and 
been  vetoed  by  the  mayor.  Je 
petitiimw.  Defendants  sppeaL 

William  F,  Herrin,  John  Gun 
Boalt  &  Bishop,  PiUsbnry.Bbindl 
and  H.  9.  Foote,  for  appellants. 
^Iltcbell  and  Arthur  Kogrera,  for 

UdTARLAND,  J.  On  March  2 
board  of  supervlBors  oC  the  dtj 
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€i€  Sou  FlraschKO  pawed  an  order-deidgnat- 
ed  am  "OrOes  Na  2,022"— fixing  the  rates  of 
c>nnptisisati(m  to  be  ctdlected  by  any  person 
or  corporation  famlBhlnf  water  for  family 
uses,  for  pilrate  pemaaa,  and  for  munlQlpal 
and  public  pnrpoaes  during  the  year  com- 
mencing Joly  1,  1883,  pursuant  to  secticm  1 
of  article  14  of  the  state  ctmstltutloD.  The 
dwk  «(f  said  board  at  snp^risOTs  presented 
sold  ofdor  to  the  mayw  of  satd  dty  and 
county,  wha  refused  to  apinvre  the  same; 
and  tm  April  7,  1888,  he  returned  It  to  the 
board  with  a  statement  In  writing  of  his  ob- 
jectlona  thereto,  showing  that  his  views  dif- 
fered widely  from  those  of  the  board  npon 
the  subject  oi  proper  water  rataa  At  the 
first  meeting  of  the  board  thereafter,  viz. 
April  10th,  the  saild  board  refused  to  enter 
the  said  objections  of  the  mayor  on  Its  Jour- 
nals, and  by  resolution  declared  that  said  or- 
der No.  2,622  was  not  subject  to  the  approval 
or  Teto  of  the  mayor,  or  to  the  further  con- 
sideration of  the  board,  and  that  the  Jurls- 
dictioo  and  power  to  fix  water  rates  were 
vested  in  the  board  of  supervisors  by  said 
section  1  oif  article  14  of  the  constitatton. 
Thereafter,  JulUis  Jacobs,  alleging  hlmsedf 
to  be  a  <^tlsen  and  taxpayer,  bron^t  a  pro- 
ceeding In  mandamus  In  the  superior  conrt 
to  compel  the  said  board  of  supervisors  to 
"act  v^GU  the  objeotlons  of  said  mayor,"  and 
"to  proceed  to  fix  aald  water  rates"  for  the 
enaulag  year.  ACtar  a  faearbifc  the  superior 
court  entered  Jadgment  decreeing  that  said 
order  Ma  2,QS&  was  not  a  valid  ordOT  with- 
out the  approval  of  the  mayor  and  witSwat 
the  vote  of  nine  mesiAers  of  the  board  over 
the  veto,  and  commanding  the  supenrlsiMS, 
and  each  of  them,  "fwthwitfa  to  act  upon 
the  objections  of  the  mayw,"  and  "to  forth- 
with proceed  to  fix  the  rates  «r  compensation 
to  be  collected  for  the  year  commencing," 
etc  Prom  this  Judgmmt,  the  defendants 
appeal 

We  are  satisfied  that  the  Judgment  ctf  Ike 
court  below  U  erroneoos,  and  that  the  facts 
found  do  not  malce  a  proper  case  for  the  ex- 
ercise of  the  extraordinary  remedy  of  man- 
damns.  The  clause  of  the  constitution— sec- 
tion 1,  art  14— under  which  It  is  sought  to 
Justly  the  JudgmoKt  in  the  mandamus  pro- 
ceeding is  as  ft^ws:  "The  use  of  all  wa- 
ter now  appropriated,  or  that  may  hweafter 
be  appropriated,  tot  sale,  rental  or  distribu- 
tltm.  Is  hereby  declared  to  be  a  public  use, 
and  subject  to  the  regulation  and  control  of 
the  state,  In  the  manner  to  be  prescribed  by 
law;  provided  that  the  rates  or  compensa- 
tion to  be  collected  by  any  persw,  company 
<«  corporation  In  this  state  tor  the  use  of 
water  supplied  to  any  city  and  county,  or 
dty  or  town,  or  the  inhabitants  thereof,  shall 
be  fixed  annually  by  the  board  of  super- 
visors, or  dty  and  county,  or  city  or  town 
council,  or  other  governing  t>ody  of  such 
dty  and  eonnty,  or  dty  ot  town,  by  ordinance 
or  otherwise,  in  the  manner  that  other  or- 
dkiances  or  legislative  acts  ot  resolutions 


are  passed  by  such  body,  and  shaH  <<^Hp^ifl 
in  force  fbr  one  year  and  no  hnger.  Swdi 
(mUnancss  or  xestdntloitt  shall  be  passed  In 
the  month  <^  February  of  each  year,  and 
tahe  ^ect  on  the  first  day  of  JtOy  thereatt- 
er.  Any  board  or  body  falling  to  pass  the 
necessary  ordinances  or  reeolnttlons  fixing 
water  rates,  whAe  necessary,  within  such 
time,  shall  be  spt^eot  to  paemptogf  xwocess 
to  oompel  aotion  at  the  eolt  of  any  party  in- 
terested, and  shall  be  liable  to  such  further 
prooesses  and  penalties  as  the  leglalatnre 
may  preecrtbe.  Any  pefsea,  company  or  cor- 
poratton  oollectliig  watfer  rates  In  any  city 
and  county,  (v  city  or  town  In  this  state, 
otherwise  than  as  so  established,  shall  forfslt 
the  franchises  and  waterworks  of  such  per- 
son, ecHDpany.  or  cerpMatlon,  to  the  eity  and 
county,  t>r  dty  or  town  where  the  same  are 
oolleoted,  for  the  public  use." 

The  dty  and  county  of  Ban  Frandseo  is  a 
consolidated  government.  Its  charter  bolsg 
the  c<aiselidatiim  act  passed  In  185«.  Under 
that  act  the  board  of  superrfsom  is  the  leg- 
IslatlTO  d^ortment  of  the  municipal  govem- 
mmt,  although  it  is  provided  thei-ein  that  or- 
dinances upon  certain  e&mnemted  suhjeets 
shall  not  be  effective  mUsss  approved  1^  the 
mayor,  (whose  otHce  was  cveated  by  said  aot,) 
or  unless,  after  his  veto,  nine  members  «f 
the  board  atuLU  vote  therefor.  Undw  the 
act,  however,  th&e  are  many  tbiogs  ^f4tleh 
the  board  may  do  without  the  concrurraace 
of  th»  mayor,  and  there  are  many  powers 
which  the  mayor  may  «xevcise  Indep^idcnt- 
ly  of  the  board.  Under  this  condition  of  the 
law,  respondent  contends  that  said  section 
1  of  the  constitution  should  be  oonstmsd  to 
mean  that  the  mayor  has  the  legal  right  to 
veto  a  water  ordw;  and  that,  under  the  fbcts 
above  stated,  a  oonrt  can  by  mp»»ViiMff<^  com- 
pel the  board  of  suporvisoxa  to  reOx  water 
rates  oontinuoualy,  oniees  they  either  yield  to 
the  views  of  the  mayor,  or  are  able  by  a 
three-fourths  vote  to  override  the  veta  Oaa- 
stltotioaal  and  statutory  provlslonB  are  s^ 
jeot,  substantiaUy,  to  the  same  rules  of  oon- 
stru(^n;  the  main  object  being  In  all  cases 
to  ascertain  -the  meaning  of  the  law  maker. 
A  oonstitutlQn  "must  be  read,  Interpreted, 
and  NKpounded  in  the  same  manner,  by  the 
same  means  and  methods,  which  are  ap- 
propriate to  all  other  legislative  acts."  Pom. 
Const.  Law.  p..  14.  Now,  it  is  dear  that 
there  should  be  no  euoh  a  oonstructlon  of  len- 
guoge  as  would  lead  to  absurd  or  impraotloal 
results,  or  oom,pd  a  court  to  decree  a  thing 
substantially  Impossible,  or  which  Is  In  plain 
violation  of  fundamental  principles  of  law  or 
equity,  firmly  established  and  unlvmally  rec- 
ognized, imleas  audi  language  absolutdy  re- 
quires such  ctHistruction.  The  judgment  In 
the  case  at  bar  fiist  commands  appeUants 
"to  act  np(m  the  objeotlons  of  the  mayor," 
which,  we  presume,  me:ins  to  vote  formally 
on  the  queetloD  whether  the  veto  shall  be 
sustained,  and  then,  assuming  that  there  may 
not  be  nine  votes  In  tavw  (tf  the  (mier,  eon- 
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mandfl  them  forthwith  to  "proceed  to  fix  the 
ntes."  If  they  should  rote  im  the  reto,  and 
a  nu^oiity  of  the  niperTiKM^  tmt  not  ntM, 
AoaM  Tote  for  the  order,  of  oooxae,  under 
the  Jndgmeat,  they  would  be  compelled  to 
"proceed"  and  pass  anotho'  oida;  and,  if 
that  ■honld  be  retoed  with  the  same  result, 
ifaen  another,  and  anoth^,  and  »  on  IndeO- 
nitely;  so  that,  U  the  boaid  Should  not 
Its  Tievs  to  those  of  the  mayor,  thwe  ooold 
be  00  lesal  flxinff  of  water  rates  at  aU.  But 
the  section  o<  the  oonstltntlon  In  qnestkm  pio- 
Tldes  that  the  water  rates  "shall  be  fixed  an- 
nually." to  oommenoe  on  July  1st,  and  that 
'*any  board  or  body"  faUlng  to  do  so  shall  be 
subject  to  process  to  compel  action,  and  that 
any  person  coOeettng  water  rates  otherwise 
than  as  so  fixed  annually  shall  suffer  oMtaln 
penalties  and  forfdturea.  If  eooh  a  oon- 
■tntctloa  does  not  InvolTe  a  palpaUe  ab- 
snrdlty  or  an  attonpt  to  accomplish  an  ab- 
solute ImposBlhUlty,  tt  certataily  does  lead 
naturally  snd  ^baMy  to  what  Is  snbstanf 
tially  Impraotioable^  and  to  a  failure  to  oon- 
smnmate  the  purpose  of  the  constttntlonal 
provision  under  review.  Fixing  water  sates 
Is  an  entirely  different  thing  from  pasrinf ,  or 
refusing  to  pass,  a  proposed  <Mrder  or  ordi- 
nance whlcA  mectiy  InTolves  ordinary  ocflisld- 
aations  of  ptiUlc  policy,  and  Is  not  an  abao- 
hite  neoessity.  The  constitution  requires  that 
the  rates  shall  be  fixed  anmially  la  February, 
and  that,  if  they  be  not  fixed,  there  shall 
be  no  sale  of  water  to  the  InhaMtants  of  the 
dty  after  the  ensuiug  Ist  of  JiOy,  1^  any 
person,  company,  or  corporation.  To  do  this 
In  a  largo  idty  Ilk*  San  Frandsoo,  as  appears 
fh»n  the  <»rder  Ko.  2,622  and  the  lengtliy  ob- 
Jectlooa  of  the  mayor  thereto  contained  in 
the  transcript;  Is  a  laborions  and  oompOoated 
task,  and  one  aboat  frtiicfa  ttkere  Is  alwaya 
Hkely  to  be  great  dUTeraices  of  opbdon;  and 
the  notion  that  the  framoi  at  Cie  constltn- 
tkn  meant  that  this  should  be  aoomnitllBhed 
In  a  shmt  qmce  of  time  by  two  ind^tendrat 
bodies  agreeing  upon  erery  detail  of  the 
work,  and  that  a  court  of  justice  dumld  com- 
ped  them  to  thus  agree,  or  rather  should  com- 
pel one  to  adopt  the  Tlews  at  the  other,  Is 
not  to  be  entertained  for  a  mom«it,  nnless 
It  be  the  neceesnry  and  ohs(dute  result  of  the 
language  employed. 

Moreorer,  the  omistmotlon  contended  for 
by  respondent  violates  the  wdl-settled,  long- 
recogntsed,andfundamffital  prlndi^es  which 
have  always  limited  and  governed  the  juris- 
diction of  oonrts  In  the  proceeding  manda- 
mus; and  a  diwdgn  to  undermine  and  unset- 
tle those  prindides  la  not  to  be  Implied  by 
any  constmotltm  not  forced  by  imperattve 
Jangnag&  It  Is,  beyond  doubt,  the  univer- 
sal role  that  mandamus  wUl  not  Be  to  oon- 
tnfl  the  Judgment  of  an  office-  or  tribunal  to 
whom  Is  given  discretionary  power,— the 
power  to  ezanilnft  consider,  and  detmnlne. 
In  such  a  case  the  wiit  can  be  used  coily  to 
compel  the  exercise  of  discretion;  but,  when 
the  diseretlai  has  been  exercised,  the  writ 


cannot  be  used  to  compel  a  part] 
bis  own  Judgment,  anil  to  maki 
to  the  Jodgmoit  dlher  of  the 
•ome  itther  pefson.  Bveiy  csi 
party  has  beok  eommanded  by  n 
do  an  act  has  been  a  case  where 
definita;  certain,  and  fixed,  ant 
character  and  sct^  and  the  re 
from  It,  were  as  wefl  known  befo 
of  the-  aet  as  afterwards;  as,  I 
wbm  a  municipal  body  has  been 
to  provide  for  the  payment  of 
tor  a  eert^  and  deflntto  smooi 
court  In  the  course  of  the  history 
l^ndenoe  has  aver  mdertaken  to 
tlon  by  mandamns  when  tiie  tfaiin 
wasJndleiallnltsBatnreb  vrtien  ti 
ttUmnal  was  'to  bear  and  detenu 
come  to  a  cmu^isimi  by  the  exen 
mem  and  dlscxetlGm,  and  when  th 
not  fixed  and  known  beforehand. 

waa  declared  by  tills  ooort 
the  fourth  volume  of  Reports, 
**Wheoever  a  dlserettoiaty  power 
offlcoa,  and  they.ban  wwrfswl 
thm.  the  courts  win  not  Interft 
tiiey  cannot  control,  and  ought  m 
ttat  discretion,  •  •  (Mc 
Ben,  4  OaL  177;)  and  tt  has  been  1 
in  many  anbseqaflnt  eases.  In  : 
Bern.  I  24.  the  author,  after  stat 
anhetantiaUy  as  above^  says:  It  1 
eapedal  foroe  to  oases  lAere  Ibe 
damns  Is  aoogbt  against  fnferto 
Judges,  public  oBkm,  municipal 
and  corporate  ofllcere  generally, 
tiiese  oases  It  Is  the  determining 
guiding  the  oonrts  to  a  oorreot  dec 
whenever  soeh  oliloera  or  bodiee 
with  dlBorettooary  power  as  to  t 
anoe  of  any  duty  reqnirea  at  tbH 
•mh&n,  in  readUng  a  ^voi  resnl 
action,  thciy  are  neccasBitiy  obU 
Bonte  degree  ot  judgment  and 
while  mandamns  win  Ue  to  set  1 
tion  and  to  compel  action  upon 
in  controversy,  It  wDI  In  no  mani 
with  tiio  ezerdse  of  such  discreti< 
tnd  or  dictate  the  judgment  w  de< 
Shan  be  reached."  And  that  the 
act  Judicially  when  fixing  water 
in  performing  that  duty  they  ehoi 
parties  Interested,  ftlrly  wel^  t: 
pres^ted,  and  decide  property  rf] 
Ing  to  their  honest  oonviotlons  an 
m«ait— Is  not  only  clear  from  the 
of  the  thing  to  be  done,  but  wa 
declared  by  the  supreme  court  <tf 
States  In  Waterworks  v.  Schottle 
854,  4  Sup.  Ct  Rep.  48.  In  thi 
oourt  speaking  of  the  nature  of 
conferred  upon  the  supervlsns  ol 
dsco  to  tlx  water  rates,  says:  * 
other  tribunal  established  by  tiie 
tor  such  a  purpose,  thdr  duties 
in  thdr  nature  and  tbsj  azo  boon 
and  In  law  to  exerdse  an  himes 
as  to  all  matt«a  submitted  to  t 
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determlnatlcm.*'  And  tbe  iame  declaration 
was  made  by  thla  court  in  Spring  Yalley 
Waterw(»fea  t.  ca^  of  San  Franclaoo,  82  CaL 
'  286,  22  Pac  Rep.  910.  lOM;  altbough  tt  waa 
bdd  In  that  case  tbat  aoooMlng  to  a»  arer- 
ments  of  the  oom^alnt  tlie  Bapw^MOB  had 
not  exerctscd  th^  judgment 

Wben  we  look  at  tbe  language  of  aald  section 
1  of  article  14  we  aee  not  tmly  tbat  It  fUla 
to  require  tbe  ctxiatnictkHi  put  upon  it  1^ 
KspMident,  but  fliat  It  dearly  arolda  the 
consequences  abore  stated.  So  far  we  bare 
assumed  that  the  fsonstltntlonal  prorlslon  In 
qoestlon  Is  really  susceptiUe  of  two  different 
coiistrDctl<m8,— one  as  presented  by  respood- 
ent,  and  Uie  other  as  contended  for  by  ap- 
pdlants;  bnt  It  Is  readily  perceived  that  tbe 
form^  is  strained,  difficult,  and  forced,  'vrtille 
the  latter  is  apparent  and  obTious,  and  rests 
naturally  and  easily  nprai  tbe  surface  of  the 
langnage  nnpleycd.  The  first  and  leading 
worda  in  tbat  part  of  the  section  which  des- 
ignates the  depository  of  the  power  are  '*the 
board  of  snperrlsors;"  the  balance  of  that 
part  of  tiie  section  merely  makes  exceptions 
ct  those  munldpallties  at  which  boards  of 
snperrlsors  form  no  part.  At  the  time  tbe 
section  was  adopted  there  was  no  dty  and 
connty,  or  dty  or  town,  other  than  the  dty 
and  county  of  Son  Frandsco,  of  whldi  a 
board  of  supenrisors  waa  the  l^slatlve  de- 
partment; and  it  may  weU  be  presomed 
that  the  co3MtltatlDnal  conrentlw  at  that 
time  had  partlculariy  In  view  the  dty  and 
eoonty  of  San  Francisco  when  they  express- 
ly granted  to  the  board  of  snperrtswa  the 
power  to  establish  water  rates.  But  as  there 
were  some,  and  might  in  the  future  be  other, 
cities  and  towiu  of  whose  goremment  boards 
€f  saperrisMS  did  and  mlg^t  not  constitute 
A  part,  and  as  other  consolidated  dty  and 
county  goTemments  could  be  established  In 
the  future,  whose  legislatiTe  department 
ml^t  or  might  not  be  boards  of  superrisors, 
It  was  necessary,  also,  to  provide  for  the 
fixing  of'  water  rates  In  those  kinds  of  mu- 
nldpallties; and  BO  the  section,  after  de- 
claring that  water  rates  "shall  be  fixed  an- 
nually by  tbe  board  of  snperylsors,"  (that  Is, 
of  course,  when  snch  board  was  or  should  be 
m  part  of  the  goremment,)  proceeded  to 
provide,  also,  that  In  mnnldpalitles  having 
no  boards  of  snperrlsors  the  "other  govern- 
ing body"  thereof  should  fix  the  rates.  It 
Is  diffleolt  to  conceive  how  any  othw  con- 
struction can  be  put  upon  the  eectica  with- 
out entirely  eliminating  therefrom  the  prom- 
inent and  conspicuous  words,  "buard  ef  super- 

TiSOTB." 

We  do  not  deem  it  necessary  to  discuss 
the  question  whether,  if  we  were  to  look  to 
the  consolldatlMi  act  alone,  the  order  Ho. 
2.622  would  require  the  approval  of  the 
mayor,  althou^  It  li  difficult  to  see  tbat  it 
would  be  embraced  within  any  of  the  enu- 
merated cases  In  which  he  Is  given  the  veto 
power  by  that  act;  and  the  veto  power  fs 
not  to  bs  tavored  by  any  atialned  oonstmo- 


tlon;  tt  la  to  bo  recognlnd  only  where  dear- 
ly granted.  Bnt  the  poww  in  questltm  here 
comes,  not  from  the  consolidation  act,  bat 
frtHU  the  CMUtituHou  of  the  state.  It  coold 
have  been  granted  in  that  instrmnent  to 
the  mayor,  or  to  the  snpervlsMV,  or  to  any 
body  of  mnnldpal  officers,  or  to  toe  judges 
of  the  courts.  It  was,  however,  expresdy 
granted  to  tbe  board  at  Biq>errlsMv,  and  In 
the  grant  no  menU<m  Is  made  at  the  mz^or. 
MoreoTOT,  tbe  "board  or  body"  against  whom 
a  mandate  will  lie  Is  the  board  or  body 
to  whom  the  power  is  glren;  and,  If  the 
mayor  Is  part  of  that  "board  or  body,"  he 
is  subject  to  mandamus,  which  would  be  ab- 
surd. Of  course,  when  a  grant  ot  pow^  Is 
made  to  several  persons,  or  to  a  board  con- 
sisting of  several  perscms,  the  powo:  Is  to  be 
exwdsed  by  a  majority  at  those  persrais,  un- 
less the  power  Is  otherwise  limited  by  the 
grant  itself.  This  is  not  <mly  a  necessary 
rule,  and  established  fay  the  general  authorl- 
ties,  bat  tt  Is  expressly  declared  in  section  12 
of  the  Olril  Code,  which  provides  thMt  "wwds 
giving  a  joint  authority  to  three  or  more 
puUlc  officers,  or  other  persmis,  are  con- 
stmed  as  girlnjg  such  anthortty  to  a  majority 
of  Ibem,  unless  It  is  otherwise  o^ressed  In 
the  act  giving  the  antliwity." 

Onr  condnslon  Is  that  the  power  to  fix 
water  rates  in  the  dty  and  county  of  San 
Frandsco  is  granted  1^  the  constitution  of 
the  state  stddy  to  the  board  ot  supervisors 
of  said  dty  and  cotmty;  that  tbe  matter  of 
fixing  such  rates  requires  the  exercise  of  dis- 
cretion and  judgment;  tliat  the  board,  hav- 
ing ezerdsed  its  discretion  by  passing  said 
order  Na  2fi32,  cannot  be  compelled  by 
mandamus  to  change  Its  Judgment  or  to 
take  further  action  thereMi;  tiiat  said  ord«' 
is  valid,  notwithstanding  tbe  attempted  veto 
of  tiie  mayor,  and  legally  fixes  the  rates  to 
be  dunged  tor  water  of  said  dty  and  coun- 
ty during  tbe  year  comm«idng  July  1.  18^; 
and  tbat  the  judgment  of  the  superior  court, 
commanding  said  appellants  to  take  further 
actlim  in  the  premises,  Is  erroneona.  The 
Jodgmoit  appealed  from  Is  reversed,  with  di- 
rections to  the  superior  court  to  dismiss 
the  proceedings. 

I  concor:  OAROimSI,  J. 

HABRISON,  J.,  (concnxring.)  Whether  Hie 
power  to  fix  water  rates  in  the  dty  and  coun- 
ty of  San  Frandsco  is  rested  In  the  board 
ocC  supervisors  al<me,  or  whether  the  nu^or 
is  a  constituent  part  of  the  governing  body 
of  that  dty  and  county,  and  thereby  vested 
with  the  function  of  ■—tanwy  in  fixing  those 
rates,  is  to  be  determined  soldy  by  the  con- 
stmction  (rf  the  language  in  which  the  au- 
thority is  conferred.  T^e  same  section  of 
the  constitution  declares  that  if  any  board 
or  body  falls  to  pass  the  necessary  ordinances 
or  resolutions  fixing  tiiese  rates,  as  therein 
directed,  they  shall  be  sobject  to  peremptory 
process  to  compel  thdr  action.   This  is  a 
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mandatory  prorlslon,  and,  U  tiw  occaalon 
■•luUl  erer  be  pnmeatei,  13ie  lamiance  .at  sodt 
proceas  oogbt  not  to  be  withheld  upon  the 
-theory  that  It  cannot  be  enforced.  We  ou|^t 
not  to  aasame  that  anj  pt^tical  body  -wUl 
Tefuie  to  comply  with  the  law  after  It  has 
been  declared  by  the  highest  trlbonal  tn  the 
state,  or  that  there  wlU  be  any  occasion  fbr 
a  coort  to  lUT<&e  any  fMoe  ottier  than  the 
moral  strength  whMi  Its  own  dedarations 
of  the  law  ought  to  Impress  njion  ereiT  dtl- 
len.  Article  14,  I  1«  of  the  constltntion,  de- 
dares  that  the  rates  for  the  use  of  wat» 
<uppHed  to  any  dty  and  county  shall  be 
fixed  amntfllly  "l^  the  board  of  snperrlsMS, 
•  *  ♦  or  oOier  goremlns  body  of  mcb 
dty  and  county,  by  ordinance  or  otherwise, 
In  the  manner  that  other  ordinances  ch>  leg- 
(slatlTe  acts  or  resolutitms  are  passed  by 
such  body."  If  the  determination  of  the 
question  aboTO  stated  Is  limited  to  the  provl- 
slons  of  the  constitntlon  alone,  It  Is  dear 
tbst  ibSa  duty  la  Imposed  upon  the  board  of 
supecTlSOTS  alone.  Ilhe  phrase  "or  other  gov- 
erning body,"  Inserted  In  the  section  after 
^e  "board  ot  snpervtoors*'  already  designate 
ed,  does  not  limit  or  qnaUfy  the  fmictlom 
of  that  board,  but  Is  evldmtly  Inserted  for 
the  purpose  of  supplying  any  omission  In 
the  pirerloas  enumeration  ot  the  titles  by 
vrtilch  the  governing  bodies  of  the  aeveral 
towns  or  eltles  may  be  known,  and  applies 
to  those  munldpalttlee  whose  governing 
bodies  are  ottierwtse  frntitled,  as,  (or  ex- 
ample, the  board  of  trustees  In  the  dty  of 
Sacramento. 

The  respondent  contends,  In  substance,  that 
the  term  "governing  body"  Is  a  nomen  gen- 
erallBslmum,  of  which  "board  of  snpfanrlscro'* 
Is  only  an-  enumecsted  spedes,  and  that 
<or  the  purpose  of  determining  what  Is  the 
governing  bo^  of  any  municipality  It  is  nec- 
essary to  Tssort  to  the  organic  act  under 
which  the  several  dtles  are  organlied;  that, 
by  the  prorMons  of  the  cmisolldatlon  act  of 
the  dty  and  county  of  San  SYandsco,  the 
mayor  ia  a  constltuant  part  of  the  governing 
body  of  that  munidpollty,  and  consequently. 
In  Hxlng  the  water  nitee  for  that  munld- 
pality,  he  is  to  be  consulted.  We  are  not 
•called  upon  here  to  determine  how  the  water 
rateK  In  San  Frandsco  should  be  ftxed  in 
case  the  governing  body  of  the  dty  and 
■county  of  Ban  Francisco  should  be  changed, 
as  that  dty  is  still  governed  by  the  same 
charter  as  existed  at  the  adoption  of  the  con- 
stltutlon.  The  contentlMi  of  the  respondent 
that  the  mayor  Is  a  part  of  the  governing 
body  of  San  Francisco  rests  upon  the  pro- 
visions of  section  6S  of  the  consolldatloa  act, 
which  declares  that  certain  ordinances  shall 
be  presented  to  him  tor  Approval  "before 
they  take  effect"  This  "approval"  of  the 
mayor  Is,  however,  an  act  distinct  from  the 
passage  of  the  ordinance,  and  is  not  called 
into  exercise  until  after  It  has  been  passed 
by  the  board  of  super  vlsars.  The  mayor  has 
JM  vote  upon  tta  passago,  and  tUs  langnajce 


of  the  secUon  requiring  it  to  be  presenttd 
to  htm  for  Us  up^KVtH  Is  fliat  the  ordinamx, 
"after  the  same  shall  pass  the  board,  tioL. 
before  It  takes  effect,  be  prescsited  to  (be 
president  of  the  bosfd  (mayw)  for  his  tp- 
provaL"  The  act  of  1S68  (page  702)  does  not 
extend  the  power  of  the  mayor  in  the  p» 
sage  of  any  ordinance  «r  resolirtlon  by  tht 
board  of  euporvtsors,  but  mer^  i»DvIdn 
that,  In  those  cases  tn  which  be  Is  anUkorlari 
to  exercise  a  disapproval  of  th^  acts,  nhK 
votes  shall  be  necessary  to  ovorlde  hte  a^ 
tion.  The  same  act  provides  Uiat  any  «r- 
dlnance.  order,  or  resolntlon  may  be  pasMd 
by  the  vote  of  seven  members  of  fbe  board, 
and  consequently  every  ordinance  whick  te 
adopted  by  seven  members  Is  valid  Innm- 
dlately  upon  Its  passage,  nnless  try  vta-tne  tf 
section  68  It  requires  his  approvaL  See 
Ghumasero  v.  Potts.  2  Mont.  285u  me 
mayor  Is  not  a  monber  of  liie  board  of  o- 
pervlsoTs,  nw  is  be  necessarily  a  oonstltoest 
part  of  the  legislative  power  of  a  mnnlc^at 
Ity.  His  functions  are  of  an  executive  or 
admlnlstraiUve  character,  and  In  actlde  U 
of  the  oonstltntloD  he  Is  In  several  plaoBt 
styled  the  "chief  executive  offlcra^  of  a  dij. 
Whatever  power  he  may  at  any  time  enr 
else  In  the  legislative  fonetians  of  a  na- 
nldpal  goveramntt  la  nevH-  to  be  Implied, 
but  must  find  Its  authority  In  aome  posttht 
statute;  and  as  the  oonatltutlon  cMifers  upoG 
the  board  of  supervisors  the  power  to  fix 
the  water  rates  by  an  ordinance,  and  ndtte 
makes  any  limitation  upon  th^  abadote 
authority  in  the  matter  nor  refem  to  «S7 
approval  of  their  act  1^  the  mayor,  we  an 
not  Justlfled  In  bifldlaf  ttat  Iris  apipiml  k 
necessary. 

It  Is  furth^  contended  by  the  rcBpoadait 
that,  Inasmuch  as  the  ocmstltntlon  reqnlra 
the  ordinance  fixing  the  water  rates  to  be 
passed  by  the  board  of  E1^>a>vlaor8  "In  tte 
manner  that  other  ordinances  or  leglalsth* 
acts  or  reacdntlons  are  passed  by  aocta  body.' 
and  as  the  provWons  of  section  flS  aC 
the  consolldatloa  act  the  mayor's  appronl 
Is  necessary  to  the  vahdtty  of  certain  ortl- 
nanoes,  of  whldi  It  is  dnimed  tbta  la  mt, 
such  approval  Is  a  part  of  the  **niaDna^  li 
which  the  ordinance  muat  be  passed.  The 
themr  of  this  contention  would  .reqti!» 
us  to  h<dd  that  this  artlde  of  tte  constitatloi 
tncorpmntes  Into  Its  terms  the  varloos  pn- 
vMons  of  the  several  cfaartera  of  dtlca  is 
this  state  respecting  the  manner  of  paflsbv 
ordinances,  and,  Instead  of  having  an  orgaaic 
act  of  the  state  whose  provisions  are  spedfle 
and  definite,  we  would  have  a  constltutkv 
to  be  dlffereatily  construed  tn  diff^^t  per 
tlons  of  the  8tat&  It  would  place  us  In  dx 
additional  dilemma  of  bavlng  a  constltatlea 
whose  provisions  may  be  varied  by  mA 
legislature,  or  one  with  wbldi  tber^  ralj^t 
be  no  means  of  compUanee.  If  the  maniMr 
In  which  the  vnter  rates  are  to  be  fixed  b 
to  be  dstermlned  by  the  leglslatore^  and  tda: 
body  liioiild  at  any  time  prorlde  tkM  waA 
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ordlnaiiQe  «f  a  mnnldpalL^  could  be 
passed  by  only  a  unanimous  vote  of  the 
board  of  mqtarvlaors,  or  city  council,  or  other 
^remlng  body,  the  i^n  provisions  of  the 
coQBtltntion  would  be  destroyed.  If,  on  the 
other  baud,  the  mflnuer  In  which  the  or- 
-diiiADce  Is  to  be  passed  is  su(±  aa  existed  at 
the  date  of  the  constitution,  it  would  follow 
that  a  subsequent  change  In  the  charter 
respecting  the  mode  of  passing  ordluoucea 
would  render  the  mode  of  fixing  water  rates 
<lltrG9reut  from  the  mode  of  paaslng  any  <Ab- 
er  ordinance,  and  might  be  utterly  Imprac- 
ticable.   For  example,  if  the  city  of  San 
Francisco  should  adopt  a  charter  In  which 
two  boards  of  superrlsors  were  provided, 
tt  would  be  diffioult  to  determine  Hhich  of 
the  two  would  Jiave  the  power  to  pass  the 
rates,  <x.  If  they  were  to  be  passed  by  both 
faow  It  should  be  exerdsed.    By  ooustrouig 
this  provision  of  the  constitution  simply  ac- 
ooi'iliug  to  its  terms  and  irrespective  uf  any 
statute  these  questions  are  avoided.  The  ref- 
erence therein  to  the  *'manuer"  in  which 
legislative  acts  are  passed  may  vary  accord- 
ing to  the  provltUous  of  the  statute  under 
which  the   municipal   body  Is  organized. 
There  may  be  no  power  to  pass  any.  legisla- 
tive act  until  aftw  It  has  been  offered  at  a 
previous  meeting  of  the  board,  or  until  aft^ 
it  has  been  published  for  a  obtain  number 
-of  days,  or  the  charter  may  require  that  the 
vote  upon  its  passage  shall  be  by  having  the 
ayes  and  noes  entered  upon  its  reo<tr<1«,  or  by 
having  the  original  ordlnauce  signed  by  the 
members  of  the  body  voting  tlierL-Eor.   As  a 
-creature  of  the  legislature,  the  mode  In 
•which  the  municipal  body  Is  authorized  to 
act  becomes  the  only  mode  in  which  Its  acts 
can  liav*  validity,  and  tbia  prorlalon  of  the 
constitution  only  means  that  the  wdlnance 
or  resolution  by  which  the  water  rates  shall 
be  passed  shall  be  In  that  manner  which  will 
■constitute  It  a  valid  ordinance  or  rescdution. 
This,  however,  does  not  Include  any  steps 
•other  than  those  which  are  necessary  for  the 
passage  of  the  ordinance,  nor  does  ft  Include 
.any  act  of  any  other  character  than  its  pas- 
sage.   It  la  sometlmeB  jffovlded  that  an  or- 
-<11  nance  shall  not  have  eCtect  until  it  has 
been  entwed  at  length  in  a  book  kept  for 
Chat  purpose,  or  until  It  shall  have  been  pub-^ 
Ushed  in  some   newspaper  for  a  certain' 
ImtfiTth  of  time.  Tliese  are  steps  necessary  to 
srlve  validly  to  the  ordinance,  for  Its  en- 
forcement, but  are  entirely  disconnected  with 
its  passage.   The  ordinance  provided  in  this 
•ection  of  the  c<»istltution  becomes  valid  im- 
cnedlately  upon  Its  passage. 

Bven  under  the  provisions  of  section  68  of 
the  consolidation,  act,  the  approval  of  the 
-mayor  does  not  become  essential  to  the  valid- 
ity of  an  ordinance  fixing  water  rates.  His 
.-ftpproval  is  required  to  only  certain  classes 
■ot  ordinances  which  are  enumerated  in  that 
section.  These  are  ordinances  "providing  for 
.any  spedflc  improvement,  the  granting  of 
mnr  prtTllege,  or  InviATlng  the  lease  tut  oOier 


appropriation  of  puUic  proper^,  or  .ths  es- 
pendlture  of  public  moneys,  (except  tix  snmi 
less  tiian  five  hundred  dollars,)  or  laying  tax 
or  assessment,  or  imposing  a  new  duty  or 
penalty."  It  is  sufficient  to  say  without  fur- 
ther discussion  that  an  ordinanoe  fixing  wa- 
ter rates  is  not  incdnded  tn  Athec  of  these 
classes.  The  direct  object  and  purpose  of  the 
ordinance  does  not  Involve  the  ^pendlture 
of  any  public  moneys,  but  U  to  perform  a 
puUlc  duty,  Imposed  by  the  sovereign  peo[de 
upon  a  designated  tribunal,  of  determining 
the  compensation  which  the  water  company 
shall  receive  In  the  exercise  of  Its  franchise. 
Although  tUs  ordhiance  is  the  act  of  a  legla- 
lattve  body,  and  is  to  that  extmt  a  legislative 
actt  as  has  been  sometimes  stated,  yet  the  act 
itself  Is  mcHre  ot  a  Judicial  than  a  legislative 
character,  and  was  so  determined  by  the  an- 
preme  court  of  the  United  States  in  Water- 
works T.  SchotUer,  110  U.  S.  847.  4  Sup.  Ot 
Bep.  48.  In  that  case  It  was  said,  with  ref- 
«rence  to  this  provlslmi:  "By  the  ctmstitn- 
tion  and  the  leisislatlon  under  It.  the  munici- 
pal antbMitles  have  been  created  a  sikcIaI 
tribunal  to  determine  what,  as  between  the 
public  and  the  company,  shall  be  deemed  a 
reasonable  price  during  a  certain  limited  pe- 
riod. Like  every  other  tribunal  established 
by  Ihe  le^Udalnre  toee  such  a  purpose,  their 
duties  are  Judicial  tn  their  nature,  and  they 
are  bound  tn  morals  and  in  law  to  exercise 
an  honest  Judgment  as  to  all  matters  'submit- 
ted for  their  official  detomlnation."  See, 
also,  S];M-Ing  Valley  Waterworks  v.  Olty  of 
San  Francisco,  82  CaL  307,  22  Pac.  Rep.  910, 
1046.  The  ccMutltntioD  substituted  the  board 
of  snperviaors  for  the  l>oerd  of  conunlssiou- 
ers  which  was  authorised  by  the  act  of  185H. 
and  tt  Is  reasonable  to  hold  lhat  the  fnncttoos 
of  the  two  boards  are  the  same. 

The  profMsition  that  the  power  to  fix  the 
wat«"  rates  rests  with  the  anpervlsors  alone 
is  not  now  ivcsented  for  the  first  time.  In 
Spring  Valley  Watwworks  v.  Olty  of  San 
Francisco,  61  CaL  18,  Chief  Justloe  Moirl- 
son  said  that  fiiis  provision  for  fixing  the  wa- 
tee  rates  *is  as  broad  and  comprehensive  as 
the  BngJIsh  language  could  make  it,  and 
^ves  to  -the  board  of  supervisors  of  the  dty 
plenary  power  over  &e  subject-matter  to 
which  the  article  relates;"  and  In  anodier 
case  between  the  same  parties,  reported  in 
the  same  v<^ume,  (61  Oal.  8.)  Justice  McKee, 
In  giving  the  oplnl<m  of  the  court,  said:  "Wa- 
ter rates  must  be  fixed  by  the  board  of  sa- 
per visors,  pursuant  to  the  provisions  of  the 
act  of  1881.  and  not  by  a  board  of  commis- 
sioners appi^ted  undOT  the  act  of  1868."  In 
another  case  between  the  same  parties  (S2 
CaL  305,  22  Pac.  Rep.  910,  104Q  this  court 
said:  "It  must  be  conceded  io  the  outset  that 
the  use  of  water  for  sale  Is  a  public  use, 
and  that  the  price  at  whfdi  It  shsll  be  sold 
Is  a  matter  within  the  power  of  the  board  of 
supervisors  to  detmnine.**  ThB  act  of  1831, 
(page  64,)  above  r^erred  t(^  Is  a  legislative 
prorUdMi  for  carrying  Into  effect  this  provl- 
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slon  of  tbe  constitution,  and  the  flnt  aectloD 
declared:  "The  board  of  nperYiaon,  town 
council,  board  of  aldermen,  or  oQier  legWs- 
Uto  body  of  any  dty  and  county,  dty  or 
town,  are  hereby  anthorlsed  and  empowered, 
and  It  l8  made  their  official  duty  to  annually 
fix  the  rates  that  shall  be  charged  and  col- 
lected by  any  perwm,  company,  association 
or  corporation  for  water  furnished  to  any 
mxb  dty  and  county,  or  dty  or  town,  or 
tbo  InhaUtants  thereof.  Such  rates  diaU  be 
fixed  at  ft  regular  or  qtedal  aessloa  of  such 
board,  or  odier  legldatlT»  body,  held  dnr< 
Ing  ttte  monfli  oC  Fefanmr  of  eadt  year, 
ftnd  MbaSi  take  effect  <m  ttw  first  d^  of  July 
ttiereaft»,  and  shall  oonttnne  In  fnll  force 
and  effect  Cor  the  term  of  one  year,  and  no 
longer.**  In  tills  statute  Hie  board  of  nqxr- 
Tleors  atoie  Is  derignated  as  the  body  whose 
offldsl  duty  It  Is  to  fix  tiw  rates,  and  fliere 
Is  no  reCerencs  to  any  ai^roTSl  of  their  act 
1^  flitt  mayor,  or  any  limitation  vpoa.  the 
manner  In  whl^  they  shall  act;  and  fior  ttw 
purpose  ot  determining  wheUiw  flidr  act  Is 
valid  haTe  maij  to  hxA  to  tttelr  organisa- 
tion and  lOTOke  ttie  general  rules  of  constnus 
tttrn  fbr  determining  how  an  wganlaed  board 
may  execute  a  power  eonfetred  i^on  It 

Vot  Ihe  forcing  reasons,  aa  w^  as  those 
presented  by  Mr.  Justice  McFABLAin),  the 
judgment  should  be  reversed,  and  the  court 
below  directed  to  dismiss  the  proceedings. 

We  coneur:  DB  HAYBN,  J.;  FTTZaBE- 
AU>.  J. 

PATBBSON,  J.,  (omeurring:)  I  coneur  In 
ttia  Judgmmt  ud  in  the  cnDstmetlon  placed 
upon  section  1.  art  14,  ot  the  oonstitntlon,  by 
Mr.  Jurtloe  McFABLAND.  I1lilnfc.hoveTer, 
that  the  judgment  is  not  objectlonaUe  <m  the 
ground  fliat  It  seeks  to  Interfere  with  the  ex- 
ercise ot  flie  discretion  of  the  board,  or  any 
member  ttiweof,  or  that,  ctmcedlng  tiie  tiw- 
ory  of  tile  petitioner  to  be  conect  the  writ 
must  run  against  tile  mi^or  as  well  aa  tiie 
board.  Tbn  record  shows  titat.  after  tiie 
mayw  refused  to  ivproTe  tho  ordinance  and 
return  ttie  same  with  his  objections  there- 
to, the  board  of  sapaviaon  refused  to  ea- 
tertsln  the  objecticm,  and  refused  to  take 
any  action  whaterer-  with  respect  thereto. 
If  the  mayor  had  a  right  to  act  in  the  prem- 
ises, it  waa  tiie  du^  of  the  board  of  super- 
Tlscws  to  condder,  his  objections,  and  It  la  In 
no  way  an  Interference  with  tiielr  discretion 
to  say  tiiat  they  must  act  In  some  manner 
upon  tben.  When  tbey  have  acted,  of  course 
tiiat  is  the  end  of  the  matter;  tbMr  dlacre- 
tton  cannot  be  c(Hitr(^ed  by  the  court  If  It 
be  cwceded  that  the  mayor  Is  a  part  of  tbe 
poww  which  must  fix  the  water  rates,  he  is 
not  necemarily  a  party  to  a  proceeding  of 
tills  Und.  He  acta  Independentiy,  and  upon 
his  own  reBp<HiaibllIty.  This  he  hau  done. 
Vb»  board  alone  refuses  to  perf<«m  Its  du^, 
according  to  the  theory  ot  the  petltitmer,  and 
I  see  no  reason        a  writ  In  sncfa  a  esse. 


should  not  ran  against  tliat  teanch  of  tbeliv 
or  order  making  po't^er.  As  the  mayw,  bov- 
erer,  Is  not  a  part  of  tiw  power  whldi  flxa 
water  rates,  under  the  prorl^n  of  the  oa- 
stitutlMi,  tiie  questions  as  to  irtietticr  it 
judgment  Is  directed  against  the  ^ttper  par- 
ties,  or  wfaetho-  It  Interftoes  with  tbe  exer- 
dae  of  discretion,  are  iiiiinii  aasai  j  Is  Sic  d^ 
dston  In  thtf  case. 

BBATTY,  O.  (concurrins.)  I  ecsiear  b 
the  Judgment  upon  the  ground  tbat  the  tm 
ccHistructiou  of  the  constitution  ia  that  a- 
dln.'mces  flxlng  vnter  rates  nre  to  be  paBsti 
as  legislative  acts  of  the  parttcolar  rnnniA 
pallty  are  genonlly  passed,  and  not  as  tber 
are  passed  In  excepti<mal  cases  provided 
act  of  the  leglalatnrfc  To  hold  otiurwiar 
would  be  to  admit  the  power  of  the  legiEli 
tore  and  boards  of  trediolden  to  adopt  dai- 
ten  under  which,  with  respect  to  an  oUvr 
subjects  of  l^lslation.  a  reasonable  disc^^ 
tion  and  freedom  of  acU<Hi  wocdd  be  left » 
the  legislative  body,  whUe  witli  respect  b 
water  ordinances  the  legislative  body  vodd 
be  so  bAmi>ered  and  restricted  tliat  the  fliint 
of  rates  would  bo  practically  Impoaslble,  Thai 
accomplishing  the  confiacatkm  of  tlie  ivopa 
ty  of  water  companies.  The  board  of  scps 
visors  of  San  Francisco  la  the  legialalln 
body  as  to  an  subjects  of  l^flalatlon,  with  t 
few  spedal'exceptiona,  and  its  acta  do  dm 
generally  require  the  approval  of  the  msy^r 
Water  (Mrdlnances  must  be  held  to  fall  m- 
der  the  gmwal  rule,  and  not  wltliln  tht » 
oeption. 


SHAMKUN  V.  HALIi,   (So.  t^JOTSJt 

(Siqirem*  Court  of  OaUfonia.  OeL  UK  ISBI 

Bavisw  ox  AFFaAif-ltau-EinLn  Aesm^iaa 
CoiiTBAor— KsnoBAnuk  or  AoMumrt 

1.  ThoD^  an  order  fbr  a  new  trial  Is  bs& 

oD  an  enoneons  ground,  yet  if  the  order  c*i 
be  justified  oa  grounds  of  errw  in  law  oec^ 
ring  dorins  the  progress  of  tlie  trial,  it  shMi! 
be  affinaeo. 

2.  Plaintiff  cannot  recover  «a  an  n*! 
agreemeat  to  use  his  Imowledge  and  inflaecff 
to  enable  defendant  to  sdl  or  exdunge  cer 
tain  land;  such  agreement  being  within  Orl 
Oode,  I  1824.  snbd.  9,  providing  tliat  aa  agn- 
raent  aatiiorisinK  ot  ennikvlng  an  agent 
broker  to  purchase  or  sdl  real  estate  fior  <ac>' 

rMtion  or  a  ownmissiim  riiall  be  void,  if  ait 
.writing. 

8.  Letters  written  by  defendant  ta  plaisltZ 
long  after  the  allied  perfarmance  of  toe  cue- 
tract  cannot  be  relied  on  as  eootaiidng  snfficia: 
memoraDda  to  satis^  the  statute,  whea  tbe 
do  not  state  the  agreement  alleged  in  the  c»- 
plaiBt  nor  refer  to  any  of  its  terms;. 

In  bank.  Appeal  from  superior  court  ^ 
Angdes  county;  J.  W.  Towner.  Judge. 

Aetitn  by  W.  L  ShankUn  against  J.  B. 
Hall  to  recover  for  services  rend«ed  In  Os 
eocdumge  of  certain  land.  Judgmmt  was  <» 
toed  for  plaintiff,  and,  from  an  order  gnar 
ing  a  new  Izlal,  he  flweola.  AIHwdsA. 
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Herrear  Blee^w  and  RS7  BiUincrifQ*.  tw 
wpellant   Victor  HontgnDecy,  tor  VBBpmd- 

ent 

OAROUTTi:,  J.  This  Is  an  action  to  re- 
cover for  serrloes  raidered  In  the  excbaoge 
of  certain  real  estate.  Jndipnent  went  for 
plaintiff,  a  motion  for  new  trial  was  made 
und  granted,  and  this  appeal  la  prosecuted 
from  the  order  granting  a  new  trlaL  The 
case  was  tiled  by  the  court,  and  the  new 
trial  was  granted  upon  the  ground  that  "the 
decision  was  a^alnat  law."  The  court 
mode  the  followloc  findings  of  fact:  *Tbat 
on  the  17th  da^  of  April*  1890,  the  plaintiff 
and  defendant  ^tered  Into  an  oral  agree- 
ment whereby  it  was  agreed  between  them 
that  plaintiff  shoold  use  bis  knowledge  and 
iuduence  on  behalf  of,  and  render  bis  serv- 
ices to.  def^dant,  to  enable  blm  to  neU 
or  exchange  the  lands  mentimed  In  the 
amended  complaint  herein,  tor  whldi  plain- 
tiff was  to  be  paid  by  the  defendant  the  earn 
of  $400  as  soon  as  the  sale  at  exchange  was 
effected  through  his  (the  plalntUfa)  knowl- 
edge, Influaice,  or  serrlces  rendered  to  him, 
the  defaidant"  The  court  farther  found 
that  the  plaintiff  rendered  his  serrlces  as 
agreed,  and  that  a  transfer  of  the  land  was 
mode  by  virtue  of  sodi  services  ci  plaintiff. 
The  findings  are  directly  in  line  with  the 
allegations  of  the  complaint,  and  the  court 
concluded  therefrom  that  plalntlfl  was  en- 
titled to  recov«.  We  think  the  condusftm 
of  law  arrived  at  the  court  erroneous, 
and  that  an  appeal  from  the  judgment  would 
have  resulted  In  Its  revwsal  for  that  reason. 
But  a  motion  tor  a  new  trial  was  granted 
apcm  the  ground  that  the  dedslon  was 
agnlnst  law.  It  may  be  conceded,  from  the 
autboritles  In  this  states  that  "the  decision 
Is  against  law"  when  the  conchiaions  of 
law  are  not  snpported  by  the  fludlngs,  and 
that  such  an  error  of  the  court  should  be 
reviewed  by  &  direct  appeal  from  the  Judg- 
m«it;  yet,  if  the  order  grantlniE  the  new 
trial  can  be  Justified  upm  the  grounds  of 
error  in  law  occurring  durtng  the  progress 
of  the  trial.  It  should  be  affirmed.  Kauff- 
nian  v.  Ualer.  94  CaL  288,  29  Pac.  Rep.  481. 
If  such  were  not  the  rule,  the  moving  party 
would  be  deprived  of  his  rights  to  a  new 
trial  merely  because  the  grounds  npon  which 
Hie  order  was  made  were  not  sound.  Such 
an  injustice  is  not  t(derated  by  the  courts. 

2.  Upon  the  trial  the  defendant  objected 
to  oral  evidence  of  the  express  contract  al- 
leged in  tiie  complaint,  on  the  ground  that 
the  rixth  dlvisloii  of  section  1S24  of  the 
dvO  Oode  requires  such  contract,  or  some 
mote  or  memorandum  thereof,  to  be  in  vrrft- 
\ng,  and  sttbealbed  by  the  party  to  be 
cbaised,  or  by  his  agent,  and,  therefore, 
that  oral  testimony  was  incompetent  The 
court  overraled  the  objection,  and  admitted 
testimony  of  an  oral  contract,  to  which  de- 
foidaat  excepted.  This  matter  was  material, 
•nd  as  tin  dedalon  of  It,  If  erroDeons,  was 


prejudicial  to  ttie  appellant,  lie  Is  entitled 
to  have  the  qnestion  considered,  and  the  ded- 
alon of  It  reviewed  on  this  appeal,  although 
the  trial  court  expressly  Iwsed  the  wder 
granting  the  new  trial  on  the  distinctly  differ^ 
at  ground  that  "the  decision  was  against 
law."  Among  the  contracts  declared  Invalid, 
If  not  In  writing,  eta,  by  section  1624  ot  the 
Civil  Code  is:  "6.  An  agreemoit  author- 
izing or  employing  an  agoit  or  brewer  to 
purchase  or  sell  real  estate  tor  compensation 
or  a'  commission."  The  contract  set  out  In 
the  complaint  is  embraced  in  the  fljidiogs 
of  the  court  which  we  hare  quoted,  and 
it  appears  to  possess  all  the  dm^its  es- 
sential to  bring  it  within  the  purview  of  the 
statute.  It  Is  not  necessary.  In  the  sense  of 
the  statnte,  that  he  should  have  been  au- 
thorised to  execute  a  conveyance  of  defend- 
ant's resl  property.  Bout.  Lew  IMct  **The 
duty  assumed  by  a  broker  is  to  bring  tlie 
minds  of  the  buyer  and  seller  to  an  agree- 
ment for  a  Bsl^  and  the  price  and  terms  on 
which  it  is  to  be  made^"  Zelmw  v.  Antl- 
sdl,  76  CaL  009,  17  Pac.  Bep.  642;  Slbbald  v. 
Iron  Co.,  83  N.  Y.  382.  And  this  is  what 
[datntiff  was  employed  to  do^  and  precis^ 
what  he  avers  he  did  in  performance  of  the 
agreement  on  his  part  As  additional  au- 
thority for  the  appllcotlMi  of  the  statute  to 
this  case,  see  McCarthy  v.  Loupe,  62  Cal 
299;  Myres  v.  Surry hne,  67  CaL  657,  8  Pac. 
Rep.  523.  The  case  of  WIIscoi  v.  Mortwi,  85 
CaL  698,  24  Psc  Bep.  784.  Is  not  hi  pohit 
In  that  oase  the  plaintiff  was  not  employed 
to  purchase  or  sell,  or  to  assist  In  the  pur^ 
diase  or  sale  of  real  estate.  An  objectiw 
to  the  evidence  should  have  been  sustained, 
and  this  ruling  ot  the  oomt  In  this  regard 
was  an  error  of  law  wtAcSi  may  be  reviewed 
npcm  this  appeaL 

Counsel  for  appelant  contend  that  certain 
letters  written  by  defendant  to  plaintiff  long 
after  the  alleged  perfiHmance  at  the  con- 
tract by  plaintiff  omtaln  m«noranda  suffi- 
cient to  satisfy  the  statute.  But  those  let- 
ters do  not  state  the  agreement  alleged  In 
the  complaint,  nor  refer  to  any  of  the  terms 
there<^  The  complaint  contains  a  count 
uptHi  an  Implied  contract  to  pay  the  reason- 
able value  of  the  same  services  alleged  In 
the  special  count,  but  this  count  seems  to 
have  been  abandoned.  Nothing  is  claimed 
under  it  here,  and  the  jndgment  Is  evidently 
based  uptKt  ttie  special  count  Let  the  or 
der  granting  the  new  trial  be  affirmed. 

Wecvmciir:  HARRISON,.!.;  McPARLAND. 
X:  DB  HAVBN,  J.;  FTTZaBBALD,  J. 


MILLS  ot  oL  T.  FLETCHBB  et  oL  (No.  18r 
160.1 

(Saprems  Court  of  CsUforala.  Oet  18,  18BS.) 
ICtNiNS  Claims— BUsontsm. 
1.  In  ^ectment  for  a  miolng  claim  thsn 
was  evidence  that  defendants  entertkl  en  the 
locos  In  qao  In  1890,  and  that  plalntUb  had 
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mad*  tb*  nqolrite  anniial  «Kpenditiire  on  die 
claim  dnring  the  preceding  rear.  The  eanse 
charged  that  if  the  jury  foand  such  facts  from 
the  eridence,  and  that  defendants  unlawfnllT 
entered  and  remained  in  possessiOD  under  a  hoa- 
tiie  claim  of  title  until  the  action  was  com- 
mencp'l,  then  plaintiffs  are  entitled  to  recover, 
regurdlRss  of  whether  defendants  made  a  new 
location  of  the  claim  in  1891  on  the  ground 
that  plaintiff  did  not  make  the  required  ex- 
penditure in  1800.  Hdd  that  such  cimrge  was 
correct,  since  plaintiffs  were  entitled  to  the 
whole  of  the  year  in  which  to  make  the  annual 
exjwnditare. 

2.  In  ejectment,  the  verdict  of  the  Jd^  la 
oondosive  am  to  daiaaseB,  and  the  court  can- 
not allow  a  differeait  eum  ou  finding  made 
the  court. 

Commissioners'  decision.  Department  2. 
Appeal  from  aup«rior  court,  Nevada  county; 
John  Caldwell,  Judge. 

BJectment  by  Mills  and  others  against 
Fletcher  and  others.  There  was  a  Judemott 
ia  fsTor  of  piititMf",  and  detendanta  appeaL 
IftodUed. 

P.  V.  Simonds  and  Kitts  &  Bowman,  for 
appellants.  J.  M.  Walling,  for  respondents. 

VANOLIEP.  O.  Action  of  ejectment  to 
recover  the  possession  of  two  adjoining 
quarts  lode  mining  claims,  situate  ou  the 
public  mineral  land  of  the  United  States, 
known  as  the  "Hathaway  Claim"  and  the 
"Peck  Claim,'*  each  being  particularly  de- 
scribed In  the  complaint  by  metes  and 
bounds;  and  also  ti)  recover  93,000  damages 
tor  the  severance  and  removal  from  said 
claims  of  gold-bearing  roclc  Tbe  complaint 
was  not  verified.  By  their  answw  tiie  de- 
fendants deny  generally  each  and  every  al- 
legation In  said  complaint  contained;  "aver 
that  the  premises  described  in  plalntlfto' 
complaint  are  public  mineral  lands  of  the 
United  States,  and  that  plaintiffs  have  not 
done  any  work,  oe  perfwmed  any  labor,  or 
made  any  improvements  thereon,  since  De- 
cember 31,  18S0;"  and  also  arer  that  the 
cost  of  mining  and  milling  ttte  gold-bearing 
rode  mentioned  in  the  complaint  larg^  ex- 
ceeded the  value  of  aald  rock  and  the  gold  and 
other  minerals  extracted  therefrom.  Then, 
"by  way  of  cross  complaint,'*  the  defend- 
ants a,Yer  that  they  own  and  possess  certain 
premises  known  as  the  "Consolidated  Quartz 
Mining  CBaim,"  containing  40—37  acres,  and 
describe  it  by  metes  and  bounds;  then  fur- 
ther aver  that  pWntiffs  claim  an  interest 
therein  adversely  to  defendants  without 
right,  and  also  that  their  said  "Cons (dl dated 
Quarts  Mining  Claim*'  Includes  within  Its 
boundaries  a  portion  of  the  premises  de- 
scribed in  plaintlfTs'  complaint,  but  that  the 
boundaries  and  extent  of  said  portion  so  in- 
cluded cannot  be  determined  by  defendants 
from  said  complaint,  or  by  any  other  means. 
The  prayer  of  the  so-called  "cross  complaint" 
is  that  def«idants  may  be  adjudged  to  be 
the  owners  of  the  iM*emlses  described  in  their 
cross  complaint,  and  that  their  title  thereto 
may  be  quieted  as  against  the  plaintUfs. 


The  cross  complaint  not  beL 
plalutms  answered  it  by  a 
and  by  a  repetition  of  all 
averments  of  their  complaint 
claimed  any  interest  Id  tli< 
scribed  in  said  cross  complai 
portions  thereof  as  were  witl 
boundary  lines  of  the  dain 
their  complaint.  The  catise 
jury  on  special  Issues  besides 
sue.  Tbe  jury  found  for  the 
the  spedal  Issues,  and  also  i 
erol  verdict  for  plalntifrB. 

The  special  Issue  as  to  dai 
mltted  to  the  Jury  In  the  folio 
"Question  Na  16.  How  man 
ages  are  plaintiffs  entitled  to 
titled  to  recover  damages  at 
swer  to  this  was:  "One  dolla 
to  the  special  and  general  ver 
the  court  made  special  flj 
harmony  with  the  verdict 
unless  the  following  is  Ino 
with:  The  court  found  tl 
took  from  plaintiffs*  claim 
gold-bearing  quartz  rock, 
rock  had  been  severed  tn 
said  defendants  converted  tiu 
own  use,  and  received  as  pro 
working  thereof  the  sum  of  I 
th^  expended  in  and  about  i 
the  same  had  been  taken  fro 
I^ntlCb'  claim,  as  necesaai 
reducing  said  rock  and  extn 
therefrom,  the  sum  of  ¥807.2 
tracting  and  redudng  said  rt 
expended  the  sum  at  $2,75i 
slons  of  law  the  court  found 
were  entitled  to  recover  the 
pute,  and  also  to  recover  tn 
aats,  Skewes  and  Fletcher,  t 
sum  of  $1,015.46,  and  rendere 
cordiDgly.  Tbe  defendants  bi 
from  the  judgment  on  the  Jud 
talnlng  their  hUX  of  exceptl<H! 

1.  About  one-third  part  of  ] 
Is  within  section  35  of  the  g 
vey,  and  two-thirds  thereof 
34.  For  the  purpose  of  sh 
standing  title,  the  d^endanta 
dmoe  a  patent  from  the  gov 
Central  Pacific  Railroad  Om 
tton  35,  which  was  exduded 
and  this  actitni  of  the  court 
errw  1^  appellants.  In  the 
appears  that  defoidants  put 
map  of  the  premises;  which  i 
mltted,  correctly  ddineated  t 
away,  Standard,  and  OoosoUt 
and  the  conflict  betweai  then 
shows  that  no  part  of  the  lax 
within  section  35.  In  the  s 
is  avmed  In  the  answer  of 
that  "the  premises  describe 
complaint  are  public  ndnua 
United  States;**  and  the  ansi 
to  the  so«alled  "cross  oompl 
same  effect   It  followa»  at 
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MeatA  palvt  mMi  hntanM  to-  any  mate- 
lal  Issue,  and  that  defendantg  could  not 
lave  bem  bUnred  by  Its  esdnskm. 

2.  It  iB  cantmded  that  tbe  oourt  erred  In 
riving  eadi  (tf  the  f(dlowtaig  tnatnictioiu  to 
he  Jury:  "It  yon  And  from  llie  evidence 
bat  deffeDdanta  or  ttteir  smnton  nnlawfally 
•ntered  upon  the  deline  of  plain  tiffs  in  the 
w  1800,  and  took  powewlen  <tf  plalntUh' 
unnel.  posted  a  notice  of  location  up<m  said 
iatax,  recorded  said  notice  at  location,  and 
stracted  rode  and  earth  thoareCrom,  against 
be  conaent  at  plalntiflIM,  and  imder  a  dalm 
lostUe  to  plalntilXs'  title;  that  thereaAer  de- 
!endanti  and  tbdr  granton  kept  eixbulTe 
NMBeMdffli  of  said  dalma  until  the  eonuoence- 
nent  of  this  action,— then  plalntlflk  are  ad- 
Itled  to  recover  poeteseiMi  at  tbB  premtaes 
B  ofHitnwmy,  regaidlHa  of  whetho'  defend- 
ints  or  their  grentm  made  %  new  location 
if  aald  premises  in  1891.  Defendants  oouU 
lot  go  WTOofffnlly,  if  yon  find  that  tb^  dM 
MK  njfoa  pbUntUb'  dalm  ta  1880;  take  pos- 
leeelon  tbMeof,  and.  while  thus  weongfoUy 
lolding  SDch  p«eseeslDn»  make  a  new  loca- 
ioa  of  said  cbUms,  nnder  tbe  dalm  tiiat  tbe 
plaintiffs  bad  not  made  tbe  annual  ex]>eaidi- 
nre  for  1S80.  Plaintlffe  were  eoWled  to 
he  wbde  of  the  year  1890  in  wbldi  to  mate 
be  annual  expenditure  foe  Ibat  year,  provld- 
id  plaintiffs  bad  made  tbe  annual  expeoidi- 
nre  for  1869,  or  bad  resnmed  w^k  nprai 
taid  claims  In  iSOQ,  and  prl»  to  tbe  mtry 
tt  the  defendants  or  tiielr  gnsiton."  "Tbe 
nry  Is  instructed  that  on  each  mining  claim 
oca  ted  after  the  10th  dfly  of  May.  1872,  and 
mtil  a  patent  has  been  issued  tberetor,  not 
ess  tban  one  hundred  dollars*  wcHth  of  la- 
)or  shall  be  performed,  or  Improvements 
nade,  during  each  year,  unless  sudi  labor 
s  excused  by  reason  of  some  act  of  the  de- 
'endants  excusing  tbe  perfcvmance  of  such 
vork  suffldeut  for  that  purpose."  As  ap- 
>lled  to  the  evidence,  I  think  these  Instnic- 
loDB  substantially  correct  It  Is  admitted 
bat  plaintiffs  did  tbe  required  aunutU  labor 
m  their  claims  prior  to  Jantutry  1.  1890.  If 
be  facts  bypotbetlcally  stated  in  these  In- 
itnictiMis  are  true,  the  defendants  should 
lot  be  heard  to  object  that  plaintiffs  did  not 
lo  the  annual  labor  required  by  law  during 
ihe  year  1890,  or  any  subsequent  year  while 
ihey  remained  In  adverse  possession,  and  oc- 
mpied  tbe  only  tunnel  that  was  open  to  the 
ode,  and  tlirougb  which  plaintiffs  Intended 
:o  work.  Conceding  that  plaintiffs  might 
lave  been  permitted  by  defendants  to  do 
Evork  on  the  surface  of  their  dalms,  there  is 
lo  evidence  that  such  wbrk,  or  any  work 
nitslde  ot  the  tnnnd  occupied  by  defendants, 
tronld  have  tended  to  improve  or  develop 
their  dalms,  or  could  have  been  done  to  any 
idvantage  whatever;  and,  if  not,  such  work 
would  not  have  answered  the  purpose  of  the 
law  requiring  annual  labor.  But  there  is 
no  evidence  that  defendants  would  have  per- 
mitted even  useless  work  on  tbe  surface. 

S.  It  Is  contended  for  app^ants  that  tbe 
veMHot  o<  flte  Sarr  as  to  tbe  amoimt  at  tbe 


damages  Is  coDdnalv^  and  not  merdy  ad- 
Tlsoty,  en^t  as  against  tbe  power-  of  tfta 
court  to  grant  a  new  trial;  and  I.  think  Ada 
pcdnt  should  be  sustained.  The  facts  stated 
in  tbe  80-oallfid  "cross  omnplalnt"  constltnte 
a  mere  answer,  and  not  a  cross  complaint 
So  far  as  material,  th^  ate  tbat  defendants 
are  tbe  owners  of,  bi  tbe  poBses^tm  of,  and 
entitled  to  the  possession  of  the  demand- 
ed iKemlses.  Tbe  averment  that  plalntilfB 
dalm  an  interest  In  tbe  premises  adversely 
to  d^endants  Is  mmecessary,  since  tbat  fitct 
Is  ev^  more  «qillcltly  avored  In  plaintiffs' 
complaint,  and  is  put  In  Issue  by  the  gemwal 
denial  In  Ibe  answer;  and  the  avmnent  tbat 
plalntlCDi'  dalm  is  without  right  is  also  In- 
cluded in  the  gefnwd  denial  of  all  tbe  all^ar 
ttoms  of  tbe  complaint  It  Is  Immatolal 
what  the  defendants  called  th^  pleading. 
Its  diaracter  is  to  be  determined  1^  tbe 
court  Holmes  v.  Bichet,  56  CaL  307;  Meek- 
er V.  Dalton,  76  CaL  156,  IS  Pac.  Bep.  764. 
Hie  action  Is  an  aotlim  at  law,  and  the  de- 
fense Is  only  a  legal  defense.  A  verdict  and 
judgment  iq>on  tbe  Issues  raised  and  toi- 
dered  by  the  answer  would  quiet  tbe  tittle 
at  the  prevailing  party  as  effectually  as 
would  any  form  of  judgmrait  asked  for  la. 
tbe  prayer  appended  to  tbe  so-called  "cross, 
complaint"  It  has  several  times  been  de- 
cided that  In  actions  of  ejectment  and  ae- 
tlons  to  quiet  title,  in  which  tbe  def«idant. 
rdlea  upon  tiUe  In  himself,  &  cross  complaint 
la  unnecessary.  Wliacm  v.  Madison,  55  CaL 
6;  Doyle  v.  FrankUn,  40  Oal.  107;  Miller  v. 
Luco,  80  Oal.  261,  22  Paa  Bcp,  195;  Meeker 
V.  Dalfam,  supm.  Matter  constituting  a  oom- 
plete  def^e  should  not  be  pleaded  aa  a 
cross  complaint  Hills  v.  Sherwood,  48  OaL 
S86;  J(mea  v.  Jones,  38  CaL  585;  Association 
V.  Wagno-.  61  Gal.  34Q.  Tbe  defendants  in 
this  action,  being  in  possession,  needed  nO' 
affirmative  relief.  A  general  verdict  and 
judgment  thereon  In  their  favor  would  have 
been  couduslve  evidence  of  their  title  as 
against  the  plaintiffs,  and  of  their  right  to- 
tbe  possession  which  tb^  already  had. 

If  tbe  foregoing  views,  as  to  tbe  l^al  na- 
ture of  the  action  and  defense,  are  correct. 
It  follows  tbat  the  court  erred  In  giving  judg- 
ment for  damages  in  a  sum  exceeding  one- 
dollar.  The  court  should  not  have  dlsr» 
garded  tbe  verdict  of  the  jury,  except  by  «- 
dering  a  new  trial  upon  the  conditions  and 
in  tbe  mode  prescribed  by  the  Code  of  Civil 
Procedure.  I  think  tbe  judgment  should  be 
affirmed,  except  In  respect  to  the  damages, 
bt  which  respect  It  should  be  modified  by 
redudng  tbe  amount  of  dam^^  to  (me  dol- 
lar. 

We  concur:     TBMPLB,  0.;  SEARLS,  0. 

PER  CURIAM.  For  tbe  reasons  given  In 
tbe  forgoing  opinion  the  judgment  Is  af- 
firmed, except  in  respect  to  the  damages.  In 
which  respect  It  Is  modified  by  reducing  tbe 
amount  ot  tbe  damages  to  me  dollar;  each  of 
the  parties  to  pay  their  own  costs  ot  appeal. 
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WILUAMS  T.  BISAONO  at  al.  (No.  14,27L) 
(Sniweae  Coort  of  California.  Oct.  18,  1883.) 
Amn  AauBBUMTs— Vauditt  — Aoriov  to  Sr^ 

lOROB. 

1.  A  reaoliitlon  to  pare  and  curb  a  street 
repaired  the  dty  Miglneer  to  farnlsh  the  coun- 
cil with  estliiiates.  The  eatlmatea.  In  addltlra 
to  the  items  of  peTing  and  curbing,  stated,  un- 
der the  bead  of  "grading,"  that  60  cubic  Tards 
of  excavation  and  42  cubic  rardt  of  embank- 
ment would  be  required.  The  grading,  if  talcen 
from  the  entire  surface  of  the  street,  woold  in- 
volve the  removal  of  1  6-7  Inches  in  depth. 
Beld,  that  it  would  be  asaamed,  from  the  small 
amount  of  the  so-called  "grading"  required, 
that  the  street  had  been  graded,  and  tut  tin 
grading  moitioaed  Id  the  eatimates  was  merely 
the  removal  of  small  inequalities  In  the  surface, 
and  therefwe  an  assessment  for  the  paving  and 
enrbing  was  not  invalid  on  the  ground  that  it 
required  grading,  wUdi  was  not  mentioned  in 
die  reeolutiao. 

2.  A  recital  in  the  record  on  appeal  \tj  de- 
fendant, in  an  action  to  enforce  a  street  assess- 
ment, that  plaintur  produced  two  witnesses 
who  testified  that  the  notice  of  the  Improve- 
ment "was  posted  at  the  time  and  In  the  man- 
ner reqolred  hy  law,  both  as  to  the  number 
of  said  notices,  the  place  at  posting,  and  the 
time  during  which  the  same  remained  posted,** 
•ofBdoitlT  shows  tliat  th*  law  h  t»  poatlnv  tlw 
notice  was  complied  with. 

8.  A  resolution  to  pave  a  street,  which  re- 
fers by  number  to  certain  wdinancea  fbr  the 
manner  in  whldi  til*  work  !■  to  be  done,  li  anf- 
flcfent,  witiMQt  radttor  the  prorWoDa  of  th« 
ordinance. 

Oommlndloiwni*  dedilon.  D^ttrtment  t  Ap- 
peal fKHU  aiq^erior  oonrt,  tdty  and  coontir  oC 
San  PrandMo;  J.  B.  SwtauKrton,  Judges 

Action  by  0.  B.  WflUama,  admlnistnitOF  at 
J.  B.  Magary,  deeeaaed,— aiAstttated  aa  plaln^ 
tiff  In  {dace  of  Ui  Inteatater-flgainat  A.  Bia- 
agno  ud  ottim,  to  cnfmee  a  ibeet  ■■!)■■ 
ment.  ntere  waa  a  Judgment  In  fKr»  ot 
plaintiff,  and  defendanta  ai^eaL  Afllnned. 

Craiff  &  Meredith,  tor  appellant!.  Jaa.  H. 

Budd,  for  respondent. 

EATNBS,  0.  TblB  action  was  brought  by 
Aiagary  against  the  appeUauts  to  enforce  a 
street  assessment  He  obtained  Judgment  In 
the  superior  court,  and  dtfodants  appeal 
firom  the  Judgment,  and  an  ordw  denying 
thdr  motion  for  a  new  trlaL  After  the  ap* 
peal  was  taken,  Magary  died,  and  bla  ap- 
mlnlstrator,  GL  B.  WilUama,  waa  substituted 
in  this  court.  Upon  their  motion  for  a  new 
trial,  arodlanta  ^tedfled  tiiree  particulars  In 
which  they  claimed  the  evld«ice  was  inauffl- 
dent  to  Justify  the  deddim,  namely:  (1) 
It  appeared  from  the  evldencp  that  the  plans 
and  spedflcations  were  not  in  aocordance 
with  the  resolution  of  Intention,  In  that  th^ 
Induded  grading,  which  work  wsa  not  In- 
doded  In  s^d  restdntlon  of  Intention.  (2) 
Tne  contract  embraced  work  not  within 
said  rasolntlon  of  Intently,  namdy,  the  grad- 
\ng  of  said  street  The  notice  of  said 
work,  as  posted,  did  not  comply  with  the 
law.  In  that  the  letters  were  not  on  Inch 
long,  and  said  notice  was  not  posted  in  two 
■or  more  places."  Tbe  only  error  of  law 


vadfled  k  that  •ite  orart  ArndA  bam  U 

dded  In  fsTor  of  deCtedante." 

The  reetdutlon  of  intention  mm  to  orte 
Washington  street  pared  witb  basalt  hloeta 
of  the  dimensions  required  by  ordlnuti 
Na  ^  of  tbe  ordlnaneea  of  tlw  dlyit 
Stockton,  for  the  entire  width  of  the 
way  fn»n  one  deaignated  ptMnt  to  anodw. 
and  to  order  curbing  grantte  rock,  of  & 
dimaiBlopa  reqiMred  by  another  dedgosted 
ordinance,  along  the  outside  at  the  ridemb 
on  both  s^ea  of  the  same  street,  betweaitke 
same  terminal  points.  By  a  reoolutlca  of 
the  coancQ,  tiie  dty  engineer  was  requind 
to  furnish  the  council  with  plane  and  qiedf- 
cations,  and  carefal  estimates  of  the  cos 
and  npense^  of  said  pavtais,  and  ot  tt» 
curUng,  nils  resolntioa  was  complied  wtti 
The  engineer  reported,  under  the  head  "int 
lag,**  tbe  following:  ^Thcre  win  be  a  total 
<rf  06  cubic  yards  of  excavation  and  42  coUe 
yards  of  embankment  The  embanloiME 
must  be  made  from  the  excaTatlon,  and  ih 
oitlre  wwk  must  be  ndled  at  Icsat  tita 
with  the  dty  roller  before  p'«'**i?ig  aand  npm 
It"  Aftsr  folly  describing  tlie  raauMf  h 
which  the  paving  and  <^orbtiig  should 
done,  the  *Wlniate  of  cost"  was  given  ■ 
follows: 

18,46S  sqnare  feet  oi  pavlns  at 

».25  .T:  .V.  «S,3KS 

606  mnnfaig  feat  «f  eniMv  at  fILOO     608  tt 

/nteae  plans  and  veciflcatl<ma  and  «& 
mates  were  approved  by  the  ooundl,  and  wm 
lncorp<»ated  In  the  ctmtract  tor  the  wfL  | 
No  estimate  was  made  tbr  grading,  nor  m  \ 
any  bid  made  therefor,  except  as  Inctadal 
In  tbe  Ud  for  paTtn^  and  the  aancgtrw 
and  warrant  were  for  paving  and  curtup 
It  Is  dear  from  the  record  that  the  gratLi* 
menticmed  In  the  speclflcatluis  was  treuK 
throughout  aa  Inddental  to.  and  part  ot  ^ 
paving,  nie  grading  InTolred  a  removal  i  ■ 
taken  from  the  entire  surfacew  of  oh  u: 
flve-serokthB  inches  In  d^th,  or,  as  the  a^Kt 
11  cations  show,  an  excess  ot  twentyM 
yards  over  whftt  waa  required  to  fin  tc  : 
Blight  Inequalities  £t  the  street.  Socfa  i 
is  obvlonsly  Inddental  to  the  paving.  « 
much  so  as  patting  on  the  three  ladMi  ^ 
sand  required  aa  a  basts  for  the  ba&~ 
Uocks,  and  was  wItUn  the  worit  apecified  = 
Ihe  resolution  of  Intention,  ^nie  wdiniaft 
providing  for  the  manner  In  whldi  the  {V  I 
ing  shall  be  done  Is  not  set  out,  Htho-  !b  ^ 
transcript  or  briefs,  nor  Is  there  anytl^  £ 
the  record  to  show  that  tbio  street  had  v 
beoi  graded.  We  think  It  mar  Ukcr^oR  N 
assumed,  not  only  ftom  the  sOuee  oi  t» 
record,  but  from  the  unall  amount  of  t* 
so-called  "grodtog,"  that  Ui«  street  had  ^m 
glided;  that  tbe  wt^  deaomliiated  "e^ 
log"  In  the  spedflcatkMis  waa  nkcrely 
removal  of  Inequalities  resoltliig  troa  m 
Uiie  of  the  street  after  It  waa  graded, 
Uiat  the  ordiiunoe  preaeriUng  the  node  ' 
manner  oi  paving  provided  for  tbe  iwani 
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of  each  IneqtulltleB  as  part  ot  ihB  woA  at 
pavlof ;  thaX  tbe  character  of  thts  work  did 
not  come  within  tbe  meaning  of  the  wbrd 
"graded."  aa  oaed  la  tfae  second  section  of 
the  act,  and  was  used  by  the  eogineer  only 
fii  the  sense  of  being  a  necessary  part  of  the 
W(wk  of  paving,  tor  which  a  sqnrata  esti- 
mate was  not  only  vnnAcesaary,  but  Im- 
proper. The  restdutlon  directed  the  engines 
to  mske  plwis,  spedflcatioos,  and  estimates 
"of  the  cost  and  eipense  of  jn-Tlng  with 
basalt  blocks,"  and,  the  eatfanate  not  having 
Induded  "grading,"  both  the  engines,  In 
making  hla  reiport,  and  the  conncil,  in  ap- 
proving It,  most  have  ondentood  the  grad- 
ing as  part  of  the  paving,  and  within  the 
ordinance  npcu  the  anhject  of  pavhig.  Dyer 
T.  CSiase,  62  OaL  440^  and  Donndlr  t. 
Howard,  60  OaL  291,  dtttd  by  appellants,  are 
not  In  point  Xn  Dyer  t.  CSiaae  fiie  reaolo* 
tion  of  intention  was  to  curb  and  macadam- 
ize a  street  The  omtract  and  aaseasmnt 
included  macadamWng  the  sidewalk.  And 
In  DonneUy  t.  Howard  a  reference  to  the 
record  shows  that  liie  asseasmcxit  Included 
"curbln&"  whldi  waa  not  Included  or  re> 
f  erred  to  tu  the  resolatlon  ctf  Inteatlan.  It 
may  be,  aa  ap|>dIantB  contend,  that  the  grad- 
Ing  increased  tfae  Ud  for  paving;  bat,  aa  the 
paving  could  not  be  done  without  the  prior 
preparation  of  the  street  mch  preparation  la 
properly  Included. 

The  contention  that  the  "notice  of  street 
work"  did  not  comply  with  the  statute,  tin 
that  tfae  letters  should  have  been  "an  Inch 
In  length  alcmg  the  line,"  Instead  of  vertical- 
ly, requires  little  notice.  Tfae  object  of  the 
gtatute  Is  to  have  the  headline  of  the  posted 
uotices,  oonBietlng  of  tfae  words,  "Notice  of 
Street  Work,"  so  prominent  as  to  attract 
attention,  and  so  distinct  as  to  be  easily 
read  at  a  reasonaUe  distance.  A  copy  of  the 
leadline  of  the  notice,  as  posted,  Is  Inserted 
n  tbe  transcript  Tbe  letters  are  more  tfaan 
m  Inch  In  length,  vertically,  and  of  reason- 
ible  proportion,  and  are  gufflciently  distinct 
The  sole  purpose  of  the  statutory  provision 
laving  been  fully  accomplished,  as  well  as 
iterolly  complied  with,  a  disciuskm  (tf  tiie 
[uestion  Is  unneoessary. 

As  to  the  point  that  it  Is  not  shown  that 
nore  than  one  notice  of  "street  work"  waa 
lOHted,  tfae  transcript  contains  the  following: 
'ITie  plaintiff  thereupon  produced  two  wit- 
osses,  who  testified,  In  substance  and  effect 
bn  t  the  said  notice  was  posted  at  the  time 
nd  In  the  manner  required  by  law,  both  as 
y  tbe  number  of  said  notices,  the  place  of 
ostlng,  and  the  time  during  which  the  same 
?malued  posted."  This  condensed  state- 
lont  of  the  evidence  upon  this  point,  made 
y  appellants  In  their  statement  on  motion 
>r  a  new  trial.  Is,  we  think,  conclusive  that 
le  iJiw  was  compiled  with  In  that  regatxl. 
t  the  least  It  does  not  appear  from  the 
■eord  that  tfae  requisite  number  of  notices 
us  not  posted. 

^ppi'llunta  make  the  further  point  in  tfa^r 
v.S4r.iio.6-41 


brief  that  the  resohitlon  ot  faitention  was  not 
sufficient  Inaamuch  as  it  referred  to  ordi- 
nances 288  and  334,  Instead  of  reciting  the 
provisions  of  those  ordinances,  and  cite  In 
Bupi>ort  of  tfa^  fontention  Crosby  v.  Dowd, 
61  OaL  568,  to  tfae  effect  tfaat  a  decree  fore 
dosing  a  mortgage  must  b^  In  Itself,  snffl- 
dent  wltfaont  referring  to  otfaer  records. 
Tfaat  <;ase  was,  however,  ov«rtiled  In  De 
S^ulveda  t.  Bani^,  74  OaL  468;  16  Pac.  Bepb 
223;  In  re  Madera  Irrigation  Dlst,  92  OaL 
829,  28  Pac.  Rep.  272,  675.  Tbe  qnestion 
faer^  faowevw,  is  different  In  Ooaby  t. 
Dowd  the  question  was  whether  a  decree 
waa  not  void  which  purported  to  enforce  a 
lien  upon  property  not  described  in  the 
decree  ItaeU,  and  which  conld  tmly  be  identi- 
fled,  if  at  an,  by  a  reference  to  oanveiyancea 
on  record.  Hsn  tbe  ref«*aice  la  to  ordinances 
showing  tfae  manner  in  which  the  work  is 
to  be  done,  and  of  which  appdlants  were 
not  only  botmd  to  take  notice,  but  were  con- 
dudve^  presumed  to  hare  knowledge^  Find- 
ing no  oTor  la  the  record,  we  advise  tfaat 
the  Judgment  and  Mder  appealed  from  be 
affirmed. 

Wa  conenr:  VANOLIBF,  a;  TKMPLB,  O. 

PBB  CUBIAM.  For  flie  raaarais  givea 
in  th»  fWegotng  opinloii,  it  Is  ordered  Oat 
the  jndgnMnt  and  order  awealed  from  be 
affirmed. 


Bx  parts  BBU«. 
(Saprane  Ooort  of  OaUfttmla.  Oct  18,  IS&l) 
CnnmrAL  IaLW—3 musDionoa  or  Bctskiob 

CODBT. 

Wfasrs  a  defendant  Is  eonvlcted  In  the 
■nperior  court  <tf  petit  larcsny,  on  an  JlalannMr 
tlon  whidi  charses  him  with  grand  larc«iy,  he 
may  be  confined  in  the  countr  jail  under  sndi 
conviction,  thoni^  the  supenor  court  faas  no 
jnriadictlon  ot  petit  laromy,  ^oe  tiie  chargfi 
of  grand  larcwy  gave  the  court  jmlsdlctmi, 
and  Pen.  Code,  |  1159,  antboriKea  a  convicUoa 
of  petit  larceny  when  grand  larceny  Is  diarged. 

In  bank. 

Applicatloa  by  Ghariss  Bell  for  a  writ  ct 
habeas  corpns,  alleging  tfaat  he  was  Illegally 
Imprisoned  nnder  a  ooDTietlon  ct  petit  lar- 
ceny. Denied. 

P.  BL  A:  RObt  A.  King,  for  petitloiur. 

PBB  CURIAM.  Tbe  petitioner  waa  ao> 
cosed  by  Information  of  tfae  crime  of  grand 
larceny,  and,  after  a  trial  In  tbe  superior 
court  convicted  of  petit  larceny.  His  im- 
prisonment In  tfae  comity  Jail  upon  tfaat  con- 
viction Is  alleged  to  be  unlawful,  because  the 
euperiw  court  has  no  Jurisdiction  of  pedt 
larceny.  But  the  charge  of  grand  larceny 
gave  tfae  superior  court  Jurisdiction,  and  tfae 
statute  authorizes  a  convictlfm  of  petit  lar- 
ceny when  grand  larceny  Is  charged.  FeiL 
Code,  1 1159.  Writ  denied. 
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FOOPLO  T.  DBFOOB.  (Nb.  30^) 

(SnprHne  Oonrt  (tf  Oalifomla.  Oct  19.  1898.) 

Oamnrii.  Eiaw— Formbr  Jbopardt— CoxnonoH 
or  Lomtt  Omms— Mbksbh. 

1.  Pen.  Code,  |  1169,  proTidea  that  defend- 
ant may  be  found  gruilty  of  any  offense,  the 
commiBsion  of  which  is  necessarily  iociuded  tn 
that  with  which  he  U  diOTKed.  Defendant  was 
convicted  of  an  aasaalt  under  an  information 
char^n^  him  with  an  assault  with  intent  to 
k)U.  Held  to  bar  a  trial  on  an  Indiotmant  for 
mayhem. 

2.  Itie  doctrine  of  merger  does  not  ai>ply 
In  sndi  ease,  for  a  conrictioa  of  mayhem  could 
not  merge  a  prior  convleUtm  and  Jud^eat  for 
the  same  assault;  but,  if  the  information  for 
mayhem  had  been  the  only  one  filed,  a  convic- 
tion wonld  hare  merged  the  lower  induded  of* 
f  enee,  of  auanlt 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  CalavoraB  coun- 
ty; 0.  v.  Gottschalk,  Judge. 

Jackson  Defoor  was  couTicted  of  mayhem, 
and  appeals  from  the  Judgment,  and  from 
an  order  denying  a  new  trial.  BeTeraed. 

Reddy  &  SoUnsky,  tor  appellant  W.  H. 
H.  Hart,  Atty.  Gen.,  for  the  People. 

HATNBS,  C.  defendant  wm  feond 
guilty  by  a  Jury,  and  sentenced  by  the  court 
to  seren  yean'  imprisonment  In  the  state 
prlsOD,  upon  an  Information  for  mayhem 
committed  upon  one  W.  B.  Jones  on  the  19th 
day  of  December,  1891.  The  defendant 
pleaded  not  guilty,  and  also  pleaded  that  he 
had  once  been  In  Jeopardy  for  the  offense 
charged,  and  also  a  further  plea  that  he  had 
been  convicted  of  the  offense  charged  upon 
Judgment  of  the  superior  court  of  the  same 
county,  of  Galaveraa.  The  i^peal  Is  from 
tho  Judgment,  and  from  an  order  denying 
hi*  motloQ  for  a  new  trial  The  bill  of  ex- 
ceptlons  shows  tiiat  on  the  19tb  day  of  De> 
cember,  1891,  the  complaining  witness, 
Jones,  was  seated  In  Ragglo's  store;  that 
ttie  defendant  came  in,  and,  after  addressing 
some  abn^ve  language  to  Jones,  strudE  bim 
upon  the  head  with  a  wblshy  gloss;  that 
Jones  got  up,  whereupon  the  two  men  seized 
each  other,  and,  in  the  struggle  that  followed, 
f^  upon  the  floor,  each  strifcing  the  other 
as  opportunity  offered;  and  that,  during 
the  struggle,  Jones  was  bitten  upon  the 
thumb  by  the  defendant  The  fight  lasted 
about  a  minute  and  a  half  or  two  minutes, 
when  the  parties  were  separated  by  others 
who  were  present  The  bite  caused  an  abra- 
sion upon  the  thumb,  between  the  flrst 
and  second  Joints,  about  the  size  of  the  head 
of  a  lead  pencil.  The  complaining  witness, 
the  same  day,  went  to  a  physician,  and  had 
the  wound  upon  bis  head  dressed,  but  did 
not  cnM  the  attention  of  the  phyBlclan  to 
the  Injury  to  his  thumb.  The  following  day 
he  returned  to  the  physician,  complaining  of 
pains  In  his  thumb,  and  received  treatment 
tberefw,  with  a  view  to  prevent  blood  pol- 
smtng.  ^e  treatment  seema  not  to  have 
twen  taccesBful,  and  a  few  days  later  It  be- 


came necewary  to  ampntat©  th»  thmoSt. 
Afterwards,  on  tbe  4th  day  of  Febnurr, 
1882,  two  Informations  were  filed  against 
tbe  defendant— the  Ant  charging  him  wltb 
an  assault  upon  the  prosecuting  wltneo. 
Jonea,  wlfb  a  glass  tumbler,  vrith  Intent  ts 
kill  and  murder  said  Jones;  and  tbe  tecnii 
for  mayhem.  In  June,  1892,  the  defradant 
was  tried  upon  llie  first  infrnmatlon,  and 
convicted  of  an  assault  and  Judgment  wu 
duly  entered  against  him  that  be  be  hnpris- 
oned  in  tbe  county  Jail  of  ttie  ooimty  <st  Cs- 
lavwas  tot  tbe  term  at  three  months;  and 
the  defradant  was  tbm  remanded  to  tlw 
custody  of  tbe  sb^ff  under  said  judemeot 
This  Judgment  vras  entered  June  10,  IfflE. 
and  the  trial  upon  the  charge  of  mayhem 
was  Immediately  proceeded  with.  Upon  tbe 
trial  of  the  Information  for  mayhem,  the  4^ 
f endant  offered  in  evidence  tbe  Informatloi 
for  assault  with  Intent  to  murder,  togetlur 
with  all  the  proceedings  thoennder,  hidnd- 
Ing  tbe  verdict  of  the  Jury  In  finding  Ma 
guilty  of  assaidt  and  tbe  Judgment  ot  tbr 
court  thereon,  to  which  evidence  ttie  pe(qde, 
by  the  district  attorney.  Interposed  u  ob- 
jection which  was  sustained  by  tbe  oourt 
and  the  evidence  ^eluded,  and  the  jury  wm 
Ihstructed  by  the  court,  up<m  each  of  tbe* 
issues,  to  find  for  tbe  people;  to  which  nl 
lugs  the  defendant  duly  excepts. 

No  questkm  Is  made  as  to  tbe  fonn  « 
snfflclency  of  tiie  pleas,  nor  as  to  ^  bet 
that  there  was  but  one  conflict  between  tbe 
prosecuting  witness  and  the  defoidant  Hie 
court  erred  In  excluding  the  evidence  rf- 
fered  by  defendant  in  suppcni:  <Vf  his  pteu 
of  former  convlcticMi  and  of  once  In  Jeopard;, 
and  in  Instructing  the  Jury  to  find  those  it- 
sues  for  tbe  people.  Tixe  constltntlon  pro- 
vides ttiat  "no  person  shall  be  twice  pot  li 
Jeopardy  for  the  same  offense. "  Tbe  qnet- 
tlon  arising  under  this  provision  Is,  vliat 
facts  shall  be  held  to  c(»istitute  "the  same  of- 
fense," in  any  given  case?  That  tboe  are 
cases  where  at  the  same  time,  and  apparent- 
ly by  the  same  act  different  and  entirely  dis- 
tinct offenses  may  be  committed,  need  not  be 
disputed.  But  tbls  la  not  one  of  them.  It  is 
assumed  on  the  part  of  the  people  that  evi- 
dence to  support  the  Information  tor  mayhem 
would  not  prove  an  assault  with  Intcot  to 
murder,  and  that  that  is  the  test  by  vliidi 
the  questlMi  at  Issue  Is  to  be  determined. 
But  In  this  counsel  are  mistaken.  S«ctl(n 
1159,  Pen.  Code,  Is  as  follows:  "The  joiy 
may  find  the  defendant  guilty  ot  any  offeoK 
the  commlssitm  of  which  Is  necessarilf  In- 
cluded la  that  with  which  he  Is  charged,  or 
of  an  attempt  to  commit  the  ott&aae"  It 
therefore  entirely  proper  to  charge  the  as- 
sault with  lnten,t  to  murder  In  a  sin^e  couni 
and  the  effect  of  so  pleading,  tbe  omTlctioo 
being  tor  assault  only,  is  an  acqulttsl  of  the 
higher  offense;  and  a  convicticm  at  the  low- 
er gave  the  conviction  precisely  the  «um 
effect  for  the  purposes  of  a  plea  of  (ormer 
ocmvictlont  as  though  the  Inlonnatioa  bti 
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been  for  that  offense  only.  The  Informaticm 
for  maybem  does  not,  in  t»ma,  charge  an 
assanlt,  and  it  Is  not  necessary  undo:  section 
1150,  Pen.  Code,  that  It  shmild.  N'evorthc- 
lesB,  an  assault  by  the  defendant  upcm  the 
prosecntlng  witness  Is  an  essential  element 
ot  the  charge  of  mayhem;  and,  under  the  com- 
mon-law system  of  pleadibg,  It  was  always 
alleged  that  the  defendant,  'Intending  to 
malm,"  etc.,  "with  force  and  arms  did 
make  an  asaanlt  upon,"  etc.,  and  ttien  al- 
leged facts  showing  the  accomplishment  of 
the  hl^er  offense.  See  Whart  Free.  p.  192. 
It  Is  clear,  therefore,  that  under  section  1169, 
Pen.  Code,  above  dted,  the  defendant  might 
have  been  convicted  of  an  attempt  to  malm, 
or  of  an  assault  only;  and,  tf  of  an  assault, 
there  would  have  beoi  two  conrlctlons  for 
precisely  the  same  offense.  Nor  does  It  mtike 
any  difference  that  the  convlctini  was  for 
the  higher  offense,  of  mayhem,  since  that 
offense  could  not  he  proved  without  proving 
the  assault,  for  which  he  had  already  been 
convicted.  The  doctrine  of  merger,  to  which 
great  importance  Is  given  In  many  of  the 
cases,  cannot  aid  tho  respcmdeat  If  the  In- 
formatl(Mi  for  mayhem  had  been  the  only 
one  filed,  the  conviction  would  have  merged 
the  lowtr  Included  offense,  of  an  assault,  but 
the  conviction  of  mayhem  coold  not  merge 
a  prior  conviction  and  Judgment  for  the 
same  assault 

The  circumstances  under  which  courts  have 
beoi  celled  upon  to  determine  wiiat  facts 
constltnte  the  same  offense  have  been  so 
different  and  numerous  that  the  authorities 
upon  this  subject  are  seriously  ccmfllcting, 
so  far  as  the  general  question  is  concerned. 
I  think,  however,  the  views  I  have  endeav- 
ored to  express  are  amply  sustained  by  the 
great  wel^t  of  authority.  In  Bishop's  New 
Criminal  Law,  (section  1068,  subd.  3,)  the 
learned  author  says:  "A  man  convicted  of 
an  assault  cannot  afterwards  be  prosecuted 
for  the  battery  In  wbldi  it  terminated,  be- 
caoae,  said  Tottesi,  J.,  the  om  Is  a  necessary 
port  oC  llie  other;  and,  tt  be  be  now  pun- 
ished for  tbe  bftttrary,  be  will  thereby  be 
twice  ponistaed  for  tbe  assiuilt.'  State  v. 
Obaffln.  2  Swan,  498.  And  by  ttie  general 
and  better  doctrine  &  amvtcUon  or  acquittal 
of  a  common  assault  wHl  bar  proceedings 
tar  an  assault  wifli  Intent  to  do  great  bodily 
barm,  and  other  assanlts  aggravated  In  Uka 
manner.'*  The  only  eetaUlshed  exception  to 
file  fMegolng  pr<qH)sition  Is  where  death  sub- 
sequently ocean  as  a  result  ot  the  assault, 
,  where  It  has  be«n  hdd  that  there  may  be  a 
prosecution  tor  tiie  bfHnldde,  iu>twlt]istanding 
the  previous  conviction  for  tiie  assault  and 
battery.  Tba  same  leamed  author  above 
dted,  in  netioa  1061  of  his  wotk  on  Orlmlnal 
Law,  further  says:  *Tf  tbe  two  Indictments 
set  oat  like  offenses,  and  relate  to  one  trans- 
actlOD,  jet  if  one  contains  more  of  criminal 
charge  than  tbe  other,  but  upon  It  there 
could  be  conviction  for  what  is  embraced  in 
lbs  otlur,  the  offenses,  tbooA  of  different 


names,  are,  within  our  constitutional  guar- 
anty,  the  same."  And  In  the  following  see- 
Hon  the  test  is  declared  to  be  "whether,  if 
what  is  set  out  In  the  second  Indictment 
had  been  proved  under  the  first,  there  could 
have  been' a  wmvlctioii.  When  there  could, 
the  second  cannot  be  maintained.  When 
there  conld  not.  It  can  be."  The  case  ot 
People  V.  Majors,  66  OaL  188,  S  Pac.  B^. 
597,  dted  by  respondent,  Is  not  In  point 
There  two  men  were  murdered  at  the  same 
time,  and  by  the  same  act  The  defendant, 
having  been  convicted  of  tlie  murder  of  one, 
to  an  Indictment  for  tbe  murder  ot  the  other 
pleaded  a  form«  conviction  of  the  same  of- 
fense, nils  court  properly  held  that  tbe 
murder  of  different  persons,  thou^  by  the 
same  act,  constituted  diffoent  offenses,  and 
that  a  conviction  for  one  could  not  be  plead- 
ed In  bar  of  the  other.  In  People  v.  Ste- 
phens, 79  Cal.  428,  21  Pac.  Bep.  856,  the 
prosecutiMi  was  for  libel.  Tbe  court  said: 
"The  only  queetlon  in  this  case  ts  whether 
the  second  prosecution  Is  for  the  same  of- 
fense as  the  first  If  »o.  It  cannot  be  main- 
tained. The  first  prosecution  was  for  a  llbd 
contained  in  an  arUde  published  by  the  de- 
foidant  in  a  newspaper.  The  second  prose- 
cution is  for  a  libd  contained  in  tbe  same 
article,  and  published  in  tbe  same  Issue  of 
the  same  newspaper  as  the  first  Hie  words 
alleged  to  be  defamatcwy  are  not  tbe  same 
In  both  instances.  If  they  were,  the  case 
would  be  a  plain  one,  but  the  publication,  In 
both  oases,  was  one  and  the  same  act  The 
act  which  Is  the  essential  element  In  the 
wrong,  slander,  and  llbd  Is  a  wrongful  pub- 
noBition  of  language.*  Townab.  Sland.  &  L. 
121."  So,  In  the  case  at  bar,  the  assault  Is 
the  essential  elemoit  In  both  the  alleged  of- 
fenses. See,  also,  cases  dted  the  court  on 
pages  430,  431.  And  on  page  432,  79  CaL, 
and  page  467,  21  Pac.  Sep.,  in  tb»  same  case, 
the  court,  quoting  from  State  v.  Smith,  43 
Vt  824,  MUd:  "There  Is  CMUridemble  con- 
flict in  the  authorities  upon  this  subject  but 
we  tiUnk  ttke  rule  Is  now  weO  settled  that 
where  one  offense  la  a  necessary  demimt  in. 
and  coosUtutes  an  ess^tial  part  of,  another 
offense,  and  botii  are  In  fact  but  one  transac- 
tion, a  cMivlctton  or  acquittal  ot  one  Is  a  bar 
to  the  prosecution  for  the  otiier."  In  Wllcoz 
V.  State,  e  Lea,  671,  it  was  held  a  ctmvlction 
of  robbMT  is  a  bar  to  a  sabsequnit  Indict- 
ment founded  on  tbe  same  transaction,  for 
assault  witti  Intent  to  murder.  The  court 
said:  "Tbe  assault  or  violence  In  the  rob- 
bwy  case,  being  sn  essential  element  or  In- 
gtedient  of,  and  onistitoting  an  important 
and  material  part  at,  tbat  t^nse,  aa  It  does 
In  the  offense  ot  assonlt  with  intent  to  com- 
mit murder,  and  having  been  imca  punished 
In  the  robbery  case  as  a  material  part  tiiere- 
oc  it  cannot  be  again  puni^ed,  as  it  would 
be  if  the  judgment  below  were  allowed  to 
stand.'*  In  tbe  same  case,  Ibe  court  ftiHhsr 
said:  Tt  was  tor  the  assault  at  the  time  at 
the.  xObbsir  that  the  convlclteB  was  bad  hi 
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ttte  oaae.  Force  and  Tlolence  were  proved 
la  eadi  caw,  and  w«e  alike  eeseatial  In 
both  to  snst^  a  CMivlctlfm.  It  was  one  con- 
ttnuom  transactltm,  in  which  defendants  per- 
petrated a  robbery  vitdoice,  dangwously 
wounding  the  prosecntw.  Being  we  tnuu- 
actI(Hi,  the  prosecutor  may  carve  as  large 
an  offense  out  of  it  as  he  can,  but.  It  is 
said,  "be  most  cut  only  once.* "  In  the  case 
of  U.  S.  V.  Wilson,  7  Pet  150,  the  defendant 
was  indicted  for  robbing  the  mail  of  the 
United  States,  and  putting  the  life  of  the 
driven  In  Jeopardy,  the  punishment  for  which 
was  death.  He  was  found  guilty  as  ctaaiv 
ged.  The  president  of  the  United  States 
(ranted  a  pardtm  to  Wilson;  the  pardtm  be- 
ing expressly  restricted  to  the  smtence  of 
death  passed  upon  the  defendant,  and  ex- 
pressly reserved  from  its  operation  the  con- 
viction th^  beCore  the  court,  of  the  charge 
of  committing  the  same  robbery,  omitting 
ttM  allegatiMi  wC  patting  tlw  life  of  the 
driver  in  jeopardy.  Hie  caw  came  before 
the  supreme  court  up<m  a  eettiflcate  ot  a 
division  of  opinion  by  the  Judges  of  the  lower 
court  In  the  (H)lnion  of  the  court,  delivered 
by  Mr.  Chief  Justice  Marshall,  (see  page  159.) 
it  was  said:  "Whether  the  pardtm  reached 
the  less  offense  or  not,  the  first  indictment 
eompreh«ided  both  the  robbery  and  the  put- 
ting life  In  Jeopardy,  and  the  conviction,  and 
Judgment  pronounced  upon  it,  extended  to 
both.  After  the  Judgment,  no  subsequent 
prosecution  could  be  maintained  tor  the  same 
(^ensc,  or  for  any  part  of  it,  provided  the 
former  convictloa  was  pleaded."  The  same 
principle  Is  announced  that  court  in  Re 
Snow,  120  U.  8.  274,  7  Sup.  Ct  Rep.  556,  and 
in  NieUen,  Petitioner.  ISl  U.  S.  176,  9  Sop. 
Ct  Bep.  672.  In  the  case  of  State  v.  Coopa*. 
13  N.  J.  Law,  861,  the  prisoner  had  been  in- 
dicted, tried,  and  convicted  tor  arson.  While 
still  In  custody  under  this  proceeding,  he  was 
armlgned  on  an  Indictment  for  the  murder 
of  two  persons  who  were  in  the  bouse  when 
It  was  burned.  To  this  he  pleaded  the  for- 
mer conviction  in  bar,  and  the  supreme  court 
of  New  Jersey  held  It  a  good  plea.  See,  also^ 
State  V.  Smith,  43  Vt.  824;  State  v.  Shepord, 
7  Conn.  54;  Moore  v.  Stat^  71  Ala.  307. 

The  vice  of  reepondmt's  argunient  is  in 
treating  the  first  infwmatlon  as  a  diarge 
of  assault  with  intent  to  murder,  without  re- 
gard to  the  Included  offwse  ct  an  assault, 
and  arguing  thereon  that,  because  evldrace 
showing  that  the  defendant  was  guilty  of 
the  crime  d  mayhem  would  not  convict 
him  on  the  charge  of  an  assault  with  intent 
to  murder,  therefore  the  offenses  were  not 
Uie  same,  within  the  meaning  of  the  con- 
stitutional provision  hereinbefore  cited.  In 
People  V.  Gilm(M«,  4  Cat  380,  the  court  say: 
"An  indictment,  tqr  op«a.tioo  of  law,  far 
murder,  is  also  an  Indictment  few  man- 
slaughter,  and  every  less  offense  that  may 
be  included  under  the  charge  of  murder, 
Just  as  much  as  though  it  were  t^iarged  in 
dlstiiict  and  Mparate  counts."  See,  also,  Peo- 


(Cal. 

pie  V.  Apgfir»  St  OA  881;  FMpto  t.  Let 

Yune  Gbong,  94  OaL  379.  29  Paa  Rep.  776; 
Pen.  Code,  |  1159l  Tba  caae^  tfacaefior^ 
stands  precis^  as  Iboii^  ttie  flzat  Informa- 
tion had  been  tor  an  assault.  Tb»  defend* 
ant  having  been  convicted  for  tliat  offense,  he 
could  not  be  prosecnted  for  Bwyhem  ocmd- 
mitted  during  the  same  assault  wltlmit  vio- 
lating the  constitntlonal  provlriMi  wUdi  pn>- 
teots  him  against  being  twice  convicted  of 
the  same  offoose,— a  provision  mm  important, 
and  to  be  as  sacredly  regarded,  u  tiie  ritiit 
of  a  trial  by  Jury,  or  any  other  oonstitatl<Hitl 
provlslou  intended  for  the  protection  of  the 
life,  liberty,  or  property  ot  a  dttaen. 

As  th»  decision  readied  npoo  the  prind- 
vel  question  Is  couduslve  of  tlie  case,  it  li 
not  necessary  to  consider  any  of  the  oOier 
points  urged  by  appellant  Tlie  Judgment 
and  Mdw  appealed  from  ahould  be  reversed. 

We  amcm':  SBARLS,  C;  VANGUCBP,  a 

PER  CURIAM.  For  the  reasons  given  la 
the  fon^ng  opinion,  the  JadKmmt  and  or- 
A&:  appealed  from  are  reversed;  and.  It 
having  been  shown  to  the  court  that  rinee 
the  submission  ot  the  cause  the  defendant 
has  died,  it  is  ordered  that  this  Jadgmnu  bs 
entoed  nunc  pro  tone  as  of  Bfax  0,  1S88. 


TOOMY  V.  HALB.  (tto.  15,183.) 
(Supreme  Court  of  Caiifomla.  Oct  90,  1891) 
Hn  JvntOAU.   

In  an  action  to  recover  $1,773  cf>ninlt- 
■ton  for  renting  premises,  ttie  court  foand  '.hat. 
in  a  former  aution  between  the  same  panW 
for  tbe  same  aervlces,  it  had  been  detnderi  that 
defendant  was  not  indebted  to  plaintiff  there- 
for. PliUntlff  daimed  that  tiie  former  acti»n 
was  on  an  account  stated,  or  on  a  new  fvat- 
tract  by  which  he  was  to  accept  91.000  for  rbe 
services.  Id  consldcntlon  of  prompt  payuifaL 
The  particulars  of  the  oricinai  contract  wtve 
full?  Kt  out  Id  tliat  complalat,  the  char:tcc«r 
of  the  Berrices,  the  amount  to  be  paid,  aiid  the 
msDner  of  paymeDt;  and  it  was  eTidrottr 
framed  so  that  there  could  be  a  reeovuy  etUicr 
on  the  original  contract,  or  the  n->w  acrc«- 
ment  to  accept  $1,000.  Beld,  that  the  findiuf 
in  the  tonnee  acticm  tliat  defendant  was  nut 
Uabie  was  cwoludve. 

Departmmt  1.  ^peal  from  tapexiae  court 
city  and  county  of  San  Frandsco;  Eugene 
R.  Oarber,  Judge. 

Action  by  one  Toomy  against  one  Hale  to 
recover  toe  alleged  services  In  ratting  prem- 
ises bdonging  to  defendant  From  a  Judg- 
ment in  favor  ot  defendant  and  from  an  or 
der  denying  his  motion  for  a  new  trial,  i^ain- 
tlff  appeals.  Affirmed. 

Henry  N.  Clement  (W.  M.  Cannon,  of  couih 
sei.)  fcH*  appellant  A.  EL  TAWghboroutft,  tot 

respondent. 

PATERSON,  J.  This  action  was  t>nn«ia 
to  recover  the  sum  of  $1,775,  tlie  reasonable 
value  at  services  alleged  to  have  been  res* 
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Oerad  at  defendaaf  s  InstaiM*  and  reqnort 
n»  ooart  tonnd  tbat,  In  a  fbrmer  actkm 
broui^t  by  plaintiff  acalnst  detaidant,  It 
was  adjudged  that  plaintiff  did  not  render  to 
defendant,  at  ttie  latter*!  inatance  or  request, 
the  serrlces  alleged  In  the  oomidalnt  in  that 
action,  and  that  d^endant  was  not  Indebted 
to  i^nUlI  tberefw;  Qiat  the  sortees  men- 
tioned In  tha  com^aint  hovin  are  the  aame 
aervieea  alleged  in  ttie  complaint  In  the  t<K- 
mer  action.  The  judgment  In  the  forma  ac- 
tion was  held  to  be  a  bar  to  plaintiff's  caoae 
of  action  set  up  herein,  And  Judgment  was 
entered  tar  defendant  From  this  Judgment, 
and  an  ordw  denying  his  motion  for  a  new 
trial,  plaintiff  has  appniled. 

AppeHnnt  contends  that  the  comidalut  is 
tlie  former  action  was  upon  an  account  stat- 
ed, OT  upon  a  new  contract,  by  the  terme  of 
which  the  defoidant  i^reed  to  par,  and 
plaintiff  agreed  to  accept,  91,001^  In  parment 
of  the  aerrlces  sU^d  to  haVe  beat  rendwed. 
The  allegations  of  tiiat  complaint  wa%  sub- 
fttantlolly  as  ftdlows:  Defendant  emploTed 
philntlff  to  find  a  par^  who  would  tolcc  a 
lease  of  certain  premises  for  a  term  of  years, 
and  promised  to  pay  htm  ttioeCor,  out  of  the 
first  rents  collected,  3^  per  cmt  <tf  the 
amount  of  rent  to  be  paid  during  tiie  torm; 
tbat  plaintiff  found  a  party  wHIIng  to  tate 
the  premises,  and  on  October  10,  1889,  said 
party  and  di^endant  entored  Into  a  contract 
of  lease  for  a  term  of  10  years  at  a  rental  at 
9625  per  mouth,  payable  mcmthly  in  adrance. 
from  April  10, 18B0;  tiiat  ^alntilTs  compeo- 
■atlMi  undw  said  agreeuMHit  amimnted  to  th^ 
sum  ot  91t8m;  'that  tiiereoftw  tnore  was  an 
accounting  by  and  between  said  plaintiff  and 
defmdant  finr  and  about  the  compensation 
to  be  paid  said  dtfendant  to  said  plaintiff 
for  said  services,  and.  In  ctmsideration  of  Im- 
mc>dlate  payment  1^  said  defendant  to  said 
plaintiff  ot  the  sum  of  <me  thousand  dollars, 
it  was  tboi  and  tiiere  agreed  by  and  betwoen 
■aid  irtaintiff  and  said  defendant,  on  or  nboat 
me  ISth  day  of  October,  in  Hen  of  the  agree- 
ment hereinbefore  mentioned,  the  said  de- 
fendant should  pay,  and  said  plaintiff  re- 
crire,  In  fun  satisfaction  for  said  saricas, 
the  sum  oi  one  thousand  dollars  cssh,  and 
defendant  then  and  tii»e  paid  to  plaintUE 
the  sum  of  one  hundred  dollars  on  account; 
bat,  though  often  reqiuested,  said  defendant 
has  ftJled  and  refused  to  pay  the  remalnd« 
of  sold  sum,  to  wit,  the  sum  ot  nine  htm- 
dred  doDarp,  which  Is  now  duo  and  owing 
from  defendant  to  plaintiff."  Tlw  cara  with 
which  the  particulars  of  the  original  con- 
tract.—the  character  of  services  to  be  per- 
fwmed,  tiie  exact  amount  to  be  paid  there- 
for, and  manner  of  payment,— and  the  result 
of  plaintiff's  effcrts  under  It,  are  set  fortii 
in  the  complaint  in  the  former  action.  Indi- 
cates that  the  pleader  had  in  view  something 
more  than  menHy  a  declaration  on  an  ae> 
cnnnt  stated.  The  oom^Int  wss  erldentiy 
friiined  tor  a  donlde  purpose,  and  as  there 
was  no  demurrer  for  uncertainty,  or  on  the 


ground  that  two  canoes  of  action  were  Im- 
jmpetHj  united,  tbere  li  no  doubt  the  plain- 
tiff could  hare  used  it  as  a  basis  of  reoor- 
ery  on  either  the  original  contract  alleged, 
and  services  performed  thereunder,  or  on 
the  new  agreement  that  the  plaintiff  should 
accept  91,000  In  conald«atl«i  of  Immedlato 
payment  Having  gone  to  trial  upm  the  Is- 
sues ttus  tendwed  by  himself,  and  the  ooort 
having  determined  all  of  them  against  him, 
he  la  now  bound  by  the  dectsiiHiu  He  cannot 
litigate  the  same  Question  twice.  Inthefiwmer 
action  the  court  decided  that  the  serviced  al- 
leged were  performed  at  the  reqoeat  of,  and 
as  the  agokt  of,  the  party  to  whom  the  prem- 
ises vrere  leased,  and  not  at  tbm  request  of 
defendant;  and,  altiioutfi  in  tiiat  action  an 
express  promise  to  pay  a  certain  amount  was 
alleged,  the  finding  Is  conclusive  In  this  ac- 
tion on  the  same  onestion  that  was  Involved, 
via.  were  the  werricm  perfnmed  at  the  !»• 
quest  or  Instance  of  defendant?  The  Judg* 
m«it  and  order  are  alilrmed. 


WftOOQGiir:  HABBl80M,J.;aAB0UTT]B, 
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BBTHBLL  v.  BOaDBS.  (No.  16384.) 
(Supreme  Gout  Of  Oalifomla.  Oct  24,  1893.) 
▲mAL— PRAOTIOB— Time  ot  Fiuso  TKUHoaurr 

— CODRT  RCLBS.  . 

Bale  2  of  the  supreme  eoart,  which  re- 
quires the  transcript  to  be  filed  within  40  days 
after  taking  an  appeal,  Is  not  suitersefleil,  not 
is  the  time  of  fllfng  extended  for  5  days,  by 
rule  11.  which  allows  the  appellee  6  days  in 
which  to  examine  the  transcript  presented  by 
aivellant  and  to  certify  to  its  correctneM. 

X>epartment  1.  Appeal  from  superior 
court.  Contra  Costa  county. 

Action  by  F.  O.  Bethell  against  0.  W. 
Rogers.  Judgment  for  plaintiff.  Defendant 
appeals  from  an  order  denying  a  new  trial 
Appeal  dismlHsed. 

A.  D.  Bidvalo,  for  ivp^laut.  W.  &  Tin- 
ning for  reqjKmdent 

HABBISON,  J.  Motion  to  dlsmlw  the  ap- 
peaL  Judgment  was  rendered  In  this  case  In 
favor  of  the  pbtintu^  June  24,  1890,  and  an 
order  was  afterwords  made  denying  defend- 
ant's motion  for  a  new  trial.  From  this  or- 
der 12ie  deftedant  appealed  on  the  20th  of 
April,  1882.  May  25,  1898,  the  respondent 
gave  notice  to  the  app^ant  of  this  motion 
to  dismiss  the  appeal  upon  the  groimd  that 
tiia  apptfant  had  fUled  to  file  the  printed 
transcript  <a  the  lecwd  within  the  time  pre- 
scribed by  rule  2  ot  this  court  At  the 
time  of  giving  the  notice,  the  transcript  on 
appeal  had  not  been  filed,  and  was  not 
filed  until  June,  1893.  It  appears  from  the 
affidavits  thiU  in  the  latter  part  ot  June, 
1882,  Mr.  Weller,  at  the  request  of  the  at- 
torney for  the  appellant  -weat  to  the  ofltoe 
of  the  attorney  fm:  tiie  respondent  In 
MarUnez,  and  there  met  W.  S.  Wdls,  who 
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Informed  Mm  tbat  the  attomey  tax  flu 
rapondcat  mw  abnsit  from  the  ooonty  oC 
OoDtm  Govta;  that  said  attorn^  for  ttie  r»- 
spmdait  was  In  fact  aimait  team  aald  oovn- 
i^,  and  did  not  return  tbeveto  nntU  about 
the  6th  of  JDI7;  that  Wdiler  aSked  afllaat 
to  certiCjr  to  aald  txanscript  for  said  reqraad* 
enffl  attorney,  hnt  ma  lutotmed  that  he 
had  no  ontbtwltT  to  act  fax  Uie  mattn-;  that 
Weller  therenpon  reqaosted  him  to  for- 
ward  the  transcript  to  the  aald  attorney 
Any  mall,  which  agreed  to  &o,  and  whldi 
he  did;  that  said  attomey  woa  at  that  time 
at  Caaadwo^  bat  did  not  receive  the  tran- 
script so  forwuded  to  bim;  tliat.  after  Us 
retnnt  to  MarUnes,  roqKindeDt's  attomer 
received  a  letter  ftom  the  attorney  for  tbe 
appellant  reqnesthig  Um  to  return  said 
transcript,  and  that  he  eodeavored  to  traee 
the  same  ttmn^h  the  mall,  but  ftafled  to  do 
so,  and  never  did  recrive  said  original  tran- 
script, and  had  no  other  cunmnnlcaticMi  with 
appellant's  attorn^  nntll  after  the  present 
notice  to  dinulss  the  appeal  was  glvenT 

Rnle  11  of  this  oonrt  pnMdes  ttat  It  a 
party  shall  preset  to  the  attorn^  of  tlie 
adverse  par^  a  .transcript  on  appeal  in  a 
dvU  cause,  and  request  his  certificate  that 
the  same  Is  vomett  and  said  attomey,  apmi 
such  request,  shsll  tor  a  period  of  6  days 
neglect  ot  refuse  to  join  In  sudi  certificate, 
tbe  costs  of  procuring  a  proper  c^flcate 
from  the  cleric  shall  be  taxed  against  him. 
This  rule  does  not  sajfetaeA^  tbe  provlsloo 
of  role  2  whldi  lequtas  lb*  tnmsolpt  to 
be  filed  within  40  di^  after  taking  tbe  ap- 
peal, nw  does  It  extend  the  time  for  filing  the 
transcript  nntU  tihe  explratlcm  of  the  p^od 
gfrroi  to  the  adverse  party  to  examine  the 
same.  At  tbe  time  the  tronacript  was 
left  with  Wella  to  be  forwarded  to  tie  re- 
apondoit's  attMn^,  neariy  QO  days  had 
elapsed  after  the  appeal  had  been  taken;  and, 
If  It  could  be  assumed  that  his  conatructlCKi 
of  rule  11  gave  Urn  5  additional  time, 
he  has  presented  no  eKcuse  for  his  ne^ect  to 
file  the  transcript  at  tba  exi^ratioa  of  tliat 
period,  or  at  least  as  soon  as  he  had  every 
vensoa  to  believe  that  the  att<Hn^  for  the 
VBQKndent  did  not  Intend  to  oertlty  to  Its 
onfeLtuiSBL   The  appeal  is  dtemhwed. 

WaeoDcnr:  PACTBSON.J.;  0AR017TTB. 


MONTOOIODRT  v.  SATBB.  (N&  18,182.) 
fSapresie  Court  of  California.  Oct  27,  1893.) 
Rblb^sb  of  Subbtt. 

1.  One  who  gives  his  note  as  collateral  to 
a  note  made  by  a  ecwporatlOD  and  isdoraed  by 
anothw  person  la  a  inrety,  as  regards  both 
maker  and  Indoraer;  and,  when  the  owner  of 
the  principal  note  has  taken  jadfrmemt  on  It 
against  the  maker  and  Indorser,  by  releasing 
m  latter  he  releases  the  aorety. 

2.  A  creator  who  has  a  Jndgment  lien  on 
land  of  the  prinripal  debtor  which  Is  falriy 


worth  In  dw  auuM  snoa^  te  pay  tbe  iriHlc 
dabt.  If  he  combine  with  toe  owner  In  adDns 
It  at  private  sale  for  leas  than  it  is  wor^  n- 
leases  the  surety  on  Ae  dd»t. 

8.  To  show  that  the  land  was  sold  for  1m 
than  Its  value  at  a  iwivato  sate  ne^tiiitM  br 
the  owner  and  a  lienhirider,  the  pfroof  is  ek 
confined  to  tbe  cash  price  at  a  forced  sale,  bet 
It  may  be  shown  that  such  tracts  in  that.r^oD 
had  never  been  8<^d  for  all  cash,  but  m\tKs* 
for  part  cash  and  part  m  mortsage. 

4.  On  an  issue  of  the  real  value  of  land  a: 
the  time  it  was  sold,  erideuce  as  to  the  i^icv* 
realized  by  the  purdhaser  on  sales  of  smal'. 
parts  of  It  a  f^  months  aftar  hia  porchAM  a 
not  neccsaartly  incompetent,  but  to  adndsau 
Is  resulated  by  the  discretion  ixS  the  cooxt. 

In  bank.  Appeal  from  snperlOT  corat. 
Fresno  county;  M.  K.  Harris,  Jndge. 

Action  by  A  Montgomery  against  AlbaniiB 
Ij.  Sayrer,  executor  of  A  L.  Sayre,  deceased 
on  a  promissory  note.  Judgment  for  de- 
fendant  Kaintilt  appeals.  Afflrmed- 

For  reports  of  former  appval,  see  25  Pac 
Eep.  552;  27  Pac  Kep.  648. 

Arthur  Bogera  and  W.  F.  Ooad,  for  amei- 
lant   Oca  A  Noutseb  tor  respondent. 

McFARIAND,  3.  ^nils  Is  an  appeal  l? 
plaintiff  fnHn  a  judgment  in  f&vor  of  de- 
fendant, and  from  an  order  deajing  a  iso- 
tioa  for  a  new  trlaL  The  main  bistoiy 
the  case  Is  stoted  In  the  opinion  ot  this  eoort 
upon  a  former  ai^eal,  an  CaL  206,  27  Fa^i 
Bep.  648,)  and  ft  need  not  be  repeated  hen. 

Tbe  first  question  tu  the  csfta  Is  iriiedjer 
or  not  Sayre,  deceased,  made  1b»  flOOX 
promissory  note  to  appelant,  sued  on,  m 
snmty  for  W.  8.  Chapman.  BeapondCBt  ok 
tends  that  ttds  question  waa  decided  afibm 
UyO^  by  this  court  oa  the  tormvt  »ar^ 
and  that  such  decision  is  the  law  of  the  obk. 
llkls  court  did  say  in  its  opinloa  «a  ihr 
ai^>eal  that  '*Sayrs  was.  In  law,  a  anictyr 
but  we  win  not  Inquire  into  the  eomewfea' 
compUcated  qoestioo  whether  tb&t  atatmeffi 
warn  necessary  to  fbe  detandnaUon  of  ita* 
appeal,  and  therefore  tbe  law  of  tb»  cssr- 
becauss  we  think  that  the  correctDesB  at 
that  statonent  othwwtae  appenm.  Indeed, 
it  appears  fmn  tbm  coin^aint  Itadt  whirt 
includes  the  presentatiOD  of  tbe  c3alm  to  thp 
executor.  It  ts  not  pretetided  In  the  eoc 
plaint  that  the  Sayre  note  for  flOgOOO  was 
not  glvn  as  secnrily.  In  some  ftocm,  or  tte 
an  action  could  be  maintained  vpoa  It,  as  <x 
any  ordinary  promissory  note,  wUtaoot  awr 
ring  extrinsic  facts  other  than  ttoas  appw^ 
ing  upon  its  faccu  Hie  oomfdatikt  avers  tha* 
on  April  10,  188^  the  Pioneer  Mining  Oan 
pany,  a  ocnpnatlon,  made  and  dtiUveved  ? 
appelant,  BftMrtfomery,  Its  j^wnlasoiT  son 
for  maOOO^  and  "that  said  note  waa  1- 
dorsed  by  Wm.  B.  Qiapman.**  ffbc  cri- 
dence  shows  that  tbe  Indorsement  wna  r*^ 
ceded  by  Ibe  wrads,  *l>emand,  notfeev  aa^ 
protest  waived  April  19,  188ft.*S  It  te  ttsc 
averred  **fliat  at  tbe  time  of  aald  OcOmr 
of  said  note,  and  to  secure  the  paymeot  a' 
the  same,  ttiere  was  ddlTsred  to  piatnt-y, 
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ynj  ot  pleOge,  an  ttie  capital  stock  fO.  nid 
corpwrntlon,  except  thir^  ehares  thereof,  and 
said  corporatioD  did  execute  to  jdalnllft  Its 

mortgage  on  the  Pioneer  mine,  In  Sl^ra 
eoonty  In  said  9tate,  and  said  A.  L.  Sayre, 
now  deceased,  who  was  then  living,  did 
make,  execute,  and  deliver  bis  promissory 
note,  hereafter  designated  as  the  'Sayre 
Note,'  bearing  even  date  herewith,  for  the 
sum  of  ten  thousand  dollars.  (flO.OOO,)"  the 
same  being  the  note  here  sued  otx.  It  Is 
tbea  farther  averred  that  several  payments 
were  made  from  time  to  time  on  said  note 
for  $110,000;  that  afterwards  plaintiff  fore- 
closed said  mortgage  on  the  Pioneer  mine; 
that  the  proceeds  of  the  sole  of  the  mine 
under  said  foreclosure  were  applied  to  the 
payment  of  said  note,  but  were  not  suffldent 
to  satisfy  it;  that  a  deficiency.  Judgment  was 
entered  and  docketed  against  said  corpora- 
tion and  agalibst  said  Chapman  for  (61,- 
554.13;  that  thereafter  certain  payments 
were  made  on  said  note  and  judgment;  and 
tbat  there  remains  due  and  unpaid  on  said 
note  and  Judgment  the  sum  of  $34,551.20. 
It  Is  further  averred  that  said  corporation 
has  no  other  property,  and  that  Its  capital 
stodi  is  vainness,  and  upcn  these  averments 
plaintiff  bases  hla  right  to  recover  the  amotmt 
of  the  Sayre  not&  From  the  foregoing  av^ 
menta,  It  seems  qnlte  clear  to  us  that  Sayre 
was  a  surety  for  Chapman,— for  Chapman  as 
well  as  for  thg  mining  company.  It  appears 
that  on  April  19,  18S4,  there  was  made  and 
delivered  to  appelant  a  promissory  note  for 
$110,000  signed  at  the  bottom  by  the  PI<Kieer 
Company,  and  Indorsed  by  Chapman,  and 
that,  "to  secure  the  payment  of  the  same," 
Sayre,  deceased,  made  the  "Sayre  note," 
for  $10.00a  It  was  to  secure  the  $110,000, 
Just  as  it  stood/— with  the  names  of  the  re- 
sponsible parties  thereto^  the  maker  and 
Indorsee  written  therein  and  tbereon,— tbat 
Sayre  made  his  note.  The  only  liability 
which  he  assumed  to  appellant  was  that 
if  the  posons  who  signed  said  $110,000  note 
—the  one,  in  fwm,  as  maker,  and  the  othw 
as  Indcoser,  with  demand  and  notice  waived 
—should  fall  to  pay  the  samSk  he  (Sayre) 
would  be  liable  for  the  same  to  the  extrat 
of  his  $10^  note.  He  based  his  oontln- 
gent  liability  iqwn  the  probaMe  financial  abil- 
ity of  both  the  mining  company  and  Chap- 
man. As  to  him,  they  were  both  prind- 
pals;  and  he  was  extxierated  If,  by  any  act 
<tf  appellant,  the  latter's  rights  ot  remedies 
against  either  the  mining  company  or  Chap- 
man were  impaired,  suspraided,  or  destroyed. 
And  this  condnsion  is  made  still  more  ap- 
parent by  the  fact  that  the  $110;000  note 
was  nmged  in  a  dt^lcienqy  Jodgmrat  against 
both  the  mining  company  and  Cbapman. 

Sayre,  tbea,  being  a  surety,  he  was  ex- 
onerated (1)  if  i^tpdlant,  Montgomery,  re- 
leased Chapman  from  all  liability  undo-  said 
Judgment,  and  thus  released  the  snre^;  or 
^)  if  liontgomery,  having  a  Judgment  11^  up- 
on laaA  Qt  Chapman,  which,  tC  sold  at  its  real 


value,  would  have  reaHied  a  wdDclnl 
amount  itf  money  to  satisfy  all  indebtedness 

of  flie  lattor  to  the  former,  Indndlng  said 
Jndgmmt,  united  with  Gtaapman  In  adUng 
and  ooaveying  said  land  at  private  sale  to 
one  Hughes  for  a  price  far  less  than  Its  real 
value.  Hie  jury  returned  a  general  verdict 
for  dcAndant;  ao  i^edal  Issiies  ha^ng  been 
sabmitted  to  ttieiii;  and  It  Is  qoite  dear  tliat 
they  were  warrantsd  by  the  evidence  In  find- 
ing the  first  of  the  said  two  ^roposittons  In 
favor  of  respmdent.'-that  is,  tiiat  Ucmtgom- 
cry  rdeased  (Ai^naan.  ■  And  there  Is  no 
specification  of  the  insafflcleocy  <tf  the  evi- 
dence to  snppnt  wnA  a  finding,  <a  of  aiv  a^ 
roneoos  ruling  of  tiie  oonrt  as  to  the  admissi- 
bility of  evidence  on  Oat  point  Respondent 
contends  that  the  general  verdict  imports  a 
finding  in  his  favor  of  all  the  material  issues, 
and  tberefMre  a  flndinc  that  aOTellBiit  re- 
leased Chapman;  and  that,  this  being  so, 
it  is  immatolal  wheUier  or  not  the  eoort 
coimnttted  saf  oroia  with  respect  to  the 
seeond  qiiesUoB  u  to  ttie  Tslne  oC  the  land 
sold  to  Bngbas.  Appellant  contends,  howev- 
er, that  it  cannot  be  known  iipoa  irtiBt 
ground  the  Jury  based  their  verdict,  and 
thOTefore,  tf  the  eourl  committed  errors  about 
the  qnestioQ  of  the  value  of  the  land,  the 
Judgment  dumld  be  reversed.  We  will  as- 
sume, for  the  puipoee  of  this  dedslca,  that 
^ipeUant^  view  of  the  matter  la  oorreet,  be- 
cause we  do  not  tttinfc  ttuit  ttie  court  com- 
mitted any  rerenrible  «nr  in  Ito  nillngB  c«k- 
cemlng  the  value  of  the  land. 

With  respect  to  the  qt>eetion  of  the  value 
€ft  tiie  land,  i^)p^lant  to<A  a  number  of  «s> 
ceptlons  to  the  rulings  of  the  court  in  pass- 
ing up(Mi  offered  evldencet  and  Instmcting 
the  Jury  on  that  subject.  The  various  tt- 
ceptluis,  however,  present,  mainly,  one 
point,  whlcb  may  be  stated  as  f<Aows:  Ap- 
pellant contended  that  the  only  question 
proper  to  be  aAed  witnesses  <m  the  snbject 
of  value  was,  what  would  the  land  have 
brou^t  If  resp<Kid«it  bad  taken  out  an  exe- 
cution, and  bad  it  sold  by  the  sheriff  at  pub- 
lic auction  for  fall  oash  valne?  while  the  court 
admitted  evidence  that.  In  the  region  of  the 
land  in  question,  large  tracts  of  land  had 
never  been  sold  for  all  cash,  but  for  from  one- 
fourth  to  one-third  cash,  and  the  balance  on 
reasonable  tlme^  and  at  a  reasonable  rate  of 
interest,  secored  mortgage  on  the  land 
sold,  and  allowed  witnesses  to  be  asked  the 
general  question,  "what  was  the  fair  market 
value"  of  the  land  at  the  time  of  the  sale 
to  Hn^es?  In  thus  ruling,  the  court.  In  our 
opinion,  did  not  commit  error.  The  respond- 
ent declined  to  pursue  his  lien  against  the 
land,  and  sold  it  at  private  sale;  and,  hav- 
ing done  BO,  the  question  before  the  Jury  was 
the  difference  between  the  amount  for  which 
it  was  s(^d,  and  its  fair  market  value  at  the 
time  of  sale;  and,  In  arriving  at  the  real 
value  of  the  land,  the  Jury  were  not  con- 
fined In  this  case,  any  more  than  they  would 
have  been  In  any  other  ca8e,to  what  It  would 
have  brought  at  a  forced  sale  for  cash.  They 
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hnl  ttevltfit  to  ooiulda-  the  cbaracto'  and 
sltoatloD  of  the  property,  and  the  usual  meth- 
ods which  sales  of  audi  property  were 
effected,  where  there  were  parties  wanting 
to  and  parties  wanting  to  bay.  Indeed, 
It  would  have  been  practically  impoeslble  to 
have  determined  the  market  value  of  snch 
land  npon  the  supposition  of  full  cash  pay- 
ment, for  there  had  been  no  snch  sales.  It 
was  proper,  therefore,  top  the  jury  to  have 
snoh  Information  as  the  said  ruling  ot  the 
court  allowed  them.  The  testimony  admit- 
ted tended  to  show  the  fair  market  ralue 
of  the  land,  and  famished  proper  aid  to  the 
jury  In  determining  such  ralue.  The  case 
of  OasalnT.  Marshall,  18  OaL  688,  dted  by  ap- 
pellant, dealt  with  facta  ray  different  from 
those  In  the  case  at  bar.  It  is  to  be  remark- 
ed, also,  that  the  sale  from  appellant  to 
Hughes  was  for  a  rery  small  amount  In  cash* 
and  the  balance  on  time,  secured  by  moct- 
gage. 

It  Is  also  contended  that  the  court  ored 
In  allowing  some  testtmony  of  the  amounts 
for  whldi  Hughes  8<^d  some  small  parts  ct 
the  land  "a  few  months"  after  the  sale  to 
him.  This,  oonslderlng  the  othw  erldence 
In  the  case,  would  be  &  matter  of  too  small 
importance  to  work  a  reversal  of  the  Judg- 
ment, STen  It  be  ccmceded  that  the  ruling 
was  erroneous.  But  we  do  not  think  that 
the  ruling  was  ^roneous.  While  the  thing 
to  be  determined  Is  the  value  on  the  day  in 
question,  stlU.  evidence  is  not  necessarily 
confined  to  that  rery  Aaj.  Bvldence  of 
value  for  short  pwlods  before  and  after  the 
day  In  questlcHi  has  been  frequently  allowed. 
Its  allowance  Is  greatly  within  the  discretion 
of  the  court,  and,  under  the  circumstances 
of  this  case,  we  do  not  think  that  such  dis- 
cretion was  abused.  The  judgment  and  or- 
der appealed  from  are  affirmed. 

We  concur:  DB  HA.TEN.  J.;  FTTZG'BIt- 
ALD,  X;  GABOUTTB,  J.;  HABEISON,  J. 


WAGNER  T.  SUPERIOR  COURT  OF  LOS 

ANGELES  OOUNTT.   (No.  15,306.)i 
(Siqnvme  Court  of  California.  Oct  27,  1893.) 

tirKn.vixoT  —pROOEBDino  to  Vaoatb  DisouHoa 
—Who  mat  Commbnoi. 
Where  a  person  has  been  discharged  in 
lnsolTenc7>  the  court  has  no  jurisdiction  to  hear 
a  petition  by  his  assignee  to  annnl  the  c«tiQ- 
cate  of  discharee,  since,  nnder  Insolvent  Act 
18S0,  6  53,  providing  that  "any  creditor"  of  an 
insolvMit  debtor  who  has  obtained  sndi  dis- 
charge may  contest  its  Validity  on  the  ground 
that  it  was  fraudulently  obtained,  such  a  pro- 
ceeding can  only  be  commenced  Ijy  a  creditor. 

In  bank. 

PetltUm  by  L.  U.  Wagner  for  a  writ  of 
prohlUtlon  to  restrain  the  supwlor  court  of 
Los  Angeles  county  from  proceeding  nnder 
an  wdo-  made  by  it  directing  petitlonor  to 
appear  and  8ho>w  cause  why  an  order  made 
en  a  petition  tor  insolvaicy  discharging  her 
from  her  debts  should  not  be  vacated.  Writ 
granted. 

*  For  oirfnl(Hi  on  rehearing,  see  84  Pac  Rep.  820. 


W.  H.  PoUard.  for  petf  tloMr.  Ur.  QnM. 

tor  respondent 

PER  CURIAM.  AppUcatlon  for  a  writ  of 
prohibition.  It  appears  that  on  Sep  tern  h«- 
28.  1892,  the  petitioner.  L.  M.  Wagner,  wu 
adjudged  lns(^v^t  by  the  superior  court  <tf 
Los  Angeles,  and  subsequently  the  court  in 
the  matter  of  the  Insolvency  proceeding, 
made  a  distribution  of  all  of  the  estate  of  the 
Insolvent  which  had  come  Into  the  posaesrion 
of  the  assignee,  and  granted  to  the  petitioner 
here  a  certificate  of  discharge  from  all  debts 
and  claims  eristlDg  against  her  at  the  date 
of  the  filing  of  her  petition  to  be  adjudged 
insolvCTt,  and  also  made  an  order  dischar- 
ging the  assignee.  When  these  orders  were 
made,  the  Insolv^cyproceedlnss  wa«  ended, 
and  the  court  had  no  further  Jurisdicdon 
over  the  person  of  tiie  Insolvent,  and  this 
jurisdiction  could  wily  be  restored  by  an  ap- 
plication upon  the  part  of  some  creditw  ct 
the  insolvent  to  set  aside  and  annol  the  de- 
cree or  cwtlflcate  discharging  her  from  her 
indebtedness,  as  provided  by  section  53  of 
the  insolvent  act  Certainly,  after  the  In- 
solvency proceeding  was  thna  ended,  the 
court  was  without  authority  to  proceed  un- 
der ^ther  secticm  24  or  section  47  of  the 
Insolvent  act,  and  examine  the  petitlcHur 
here,  or  other  persons,  for  the  purpose  of 
ascertaining  whether  or  not  all  the  property 
of  the  Insolvent  estate  had  come  Into  the 
hands  of  the  assignee.  It  seems,  however, 
that  since  the  making  of  the  ord«s  referred 
tov  two  petitions  have  been  filed  in  the  so- 
perior  court,  each  praying  that  Hie  certlfleate 
of  discharge  granted  to  the  petltiona-  hertia 
be  annulled  upon  the  ground  of  alleged  frand 
in  obtaining  It  One  of  these  petitions  wu 
filed  by  the  assignee  In  the  Insolvency  pn> 
ceeding,  and  the  other  by  a  creditor  of  t)ie 
Insolvent  Wagnor.  The  court  thereupon 
made  an  ot-der  requiring  the  petitions  h«Te- 
In  to  appear  on  October  30,  1893,  and  show 
cause  why  the  order  discharging  her  &we 
her  indebtedness  should  not  be  vacated,  and 
ui>on  the  same  day,  upon  api^icatlon  of  the 
assignee,  the  court  made  an  order  requiring 
the  petitioner  here  to  appear  before  the  court 
upon  a  day  named  for  examination  in  rela- 
tion to  h^  prefer  ty,  and  also  directed  that 
subpoenas  should  Isdue  requiring  the  attend- 
ance as  witnesses  of  oth»  persons  dalmlng 
to  own  such  pn^erty.  The  object  of  this 
proceeding  is  to  prohibit  the  court  from  pro- 
ceeding under  this  lattor  order.  We  thint 
the  application  must  t>e  granted.  The  court 
is  without  any  jurisdiction  to  hear  the  peti- 
tion of  the  assignee,  asking  that  the  cwtia- 
cate  of  discharge  be  annulled.  Such  a  pro- 
ceeding can  only  be  commenced  by  a  cred- 
itor of  the  insolvent  Section  S3,  Insolvent 
Act,*"  Sanborn  v.  Doe,  92  GaL  152,  28  Fmc 

Uttsolvent  Act  1880,  |  S3,  provides  that 
"any  creditor"  of  an  insolvent  debtor  who  haa 
obtained  a  discharge  from  his  debts  may  con- 
test the  validity  of  the  disdiaxm  en  tbt 
ground  that  it  was  fraudalcntly  ootalned. 
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Rep.  10&  Tbe  otHa  under  which  the  court 
is  proceeding  Beems  td  be  baaed  iq>on  this 
petition,  and  la  void.  In  the  matter  of  the 
petition  filed  by  the  credlttx-,  tbe  petitioner 
and  the  other  peraona  named  In  the  order 
■nay  be  retxalred  to  give  their  deiKwltlons 
UDder  aectton  3021  of  the  Code  of  Civil  Pro- 
cedure, ac  to  f^pear  in  open  cxmrt  and  give 
their  tettlmony  upon  the  laanea  arlalng  upon 
each  petition  and  the  answer  thereta  Let 
tlie  writ  of  prohibition  lasna 


PEOPLB  T.  BAKSB.  (No.  21,001) 
(Sopreme  Oonrt  of  Oalifonia.  Oet  27,  1808.) 

FOBOERT  — M OBT01.0B  OF  H0UB3T1U>  —  InTORHA- 
TIO:<— ALUOISO  VBHDB— UTTBRtNO  FOROBO  Ix- 

aTRtnnaiT— Etidkncb— Vasuncb. 

1.  An  Information  is  not  defectlTe  merely 
because  tbe  word  "informatioD"  does  not  at>- 
pear  Id  the  body  of  it. 

2.  The  words  "coootr  ol  Im  Angeles,  state 
of  Califoroia,"  having  been  used  In  the  first 
part  of  an  informatlDn,  an  allwatton  thereaft- 
er that  the  crime  was  committed  **at  the  eonn^ 
and  state  aforMald**  is  a  auflklent  aTerment  ctf 
TMue. 

3.  Signing  the  name  Of  a  married  man  to  a 
mortgage  of  property  on  which  there  Is  a  home- 
■tead  declaration,  If  done  with  Intent  to  de- 
fraud him  and  the  man  from  whom  it  Is  pro- 
posed to  raise  money  thereon,  may  be  forgery, 
thoagh  the  mortgage  would  not  hare  oeen 
good  without  the  executlim  of  It  both  die 
husband  and  wife 

4.  Placing  the  mortgage  on  record  because 
the  one  who  was  to  loan  money  oo  the  mort- 
gage desired  It  on  record  before  he  examined 
tbe  title,  waa  a  snflldait  uttering  of  the  forged 
Instrument. 

5.  The  fact  that  the  mortgage  in  evidence 
had  attached  a  certificate  of  acknowledgment, 
while  the  one  set  forth  in  the  Information  did 
not  have  a  certlflcate,  did  not  eooatltnte  a  fittal 
▼ariance. 

6.  He  mortgage,  as  set  forth  in  the  in- 
formation, having  contained  a  copy  of  a  note 
which  it  was  given  to  secnre.  there  was  no  er- 
ror in  allowing  inoof  of  the  ab^lng  of  fhe  note 
as  well  aa  the  mortgage,  both  being  parts  of 
the  same  transactioQ,  one  jireUmlnuy  to  the 
other. 

In  bank.  Appeal  from  snpoior  court,  Loa 
Angeles  comity. 

Edward  L.  Baker  was  convicted  of  forgory, 
and  appeals.  Affirmed. 

Z.  O.  Peck  and  S.  M.  White,  for  appe- 
lant. Att7.  Oen.  Hart,  fbr  ttie  Fe<9Ie. 

McFARLAND.J.  The  defendant  was  char- 
ged with  and  convicted  of  the  crime  of 
forgery,  and  appeals  from  the  Judgment,  and 
also  from  an  order  denying  a  motion  for  a 
new  trial.  The  appellant  makes  a  great 
many  points  In  his  briefs,  and  elaborately  ar- 
gues them,  and  we  will  notice  briefly  what 
we  consider  Che  most  important  of  such 
points. 

I.  Appellant  ccmtends  that  the  information 
la  fatally  defective  because  the  word  'In- 
fonuKtion"  la  not  used  In  the  body  of  that 


pleading.  The  word  "Information"  appears 
as  a  heading  of  the  pleading,  and  the  body 
of  the  pleading  commences  aa  follows:  "The 
said  Bdward  L.  Baker  Is  accused  by  the  dis- 
trict attorney,"  etc.  But,  as  the  [deadlng  al- 
leges all  the  facts  necessary  to  cmutltute  the 
crime  sought  to  be  charged,  It  la  not  de- 
fective merely  because  the  wwd  *1nforma- 
tlon"  la  not  used  In  the  body  of  the  Instro- 
ment  The  variation  from  the  usual  form 
was,  we  presume,  the  effect  of  oversight,  or 
pwhaps  of  an  nneiidslnable  desire  to  take  a 
new  departnre;  but  this  varlattcm  la  not 
sufficiently  material  to  make  tbe  Reading  in- 
valid. We  think,  also,  Oiat  the  avarment  of 
venue  Is  sufficient  Tbe  words  "county  of 
Los  Angplpn  state  of  OsUfornla,"  having 
been  used  In  the  first  part  of  the  Informa- 
tion, it  was  sufficient  afterwards  to  allege 
that  the  crime  was  committed  "at  the  county 
and  state  aforesaid." 

2.  The  alleged  forgery  was  ot  a  c»taln 
morUfage,  purporting  to  have  been  signed  by 
(me  Mwrls  M.  Oreen;  and  It  Is  owtended  by 
appellant  Hbat  because  said  Green  was  a 
married  man,  and  there  was  a  homestead 
dedaratlMi  <m  tbs  property  coraed  by  tbe 
nMHrtgaga^  flmefore  no  forgery  In  law  could 
be  committed  by  signing  tbe  name  of  Green 
alone  to  the  instrument  But  If  tbe  Instru- 
ment was  fiOsely  made  In  the  name  of  Green, 
with  intent  u  la  alleged  in.  the  information, 
to  defraud  the  said  Uorris  AC  Green  and  one 
Strassforth.  from  whom  the  money  was  to 
be  borrowed  on  the  UKHrtgage,  the  act  was 
forgery,  whethw  <Hr  not  u  &  matter  of  law. 
the  mortgage  would  have  been  good  without 
the  execution  of  It  by  both  husband  and  wife. 
0^  nuxtgage  was  pkuMd  on  record  in  tbe 
recorder's  office  by  the  appelant  or  by  one 
Hoy,  who  waa  the  principal  In  tbe  alleged 
crimes  because  SlrassforQi,  who  was  to  loan 
the  mmegr  im  the  mortgage,  desired  It  to  be 
placed  on  record  before  he  examined  the 
title;  and  we  ttdnk  that  under  the  dream- 
stances,  this  waa  a  sufficient  uttering  of  the 
alleged  forged  Instramoit  althou^  It  was 
not  In  any  other  way  d^v«ed  to  Strass- 
forth,  who  about  that  time  began  to  suspect 
the  fraud. 

S.  The  mortgage  Introduced  In  evidence  had 
attadied  to  it  a  certificate  of  acknowledg- 
ment while  the  copy  of  the  mcHtgage  set 
forth  in  the  inftarmatlon  did  not  have  such 
certificate.  We  do  not  think  that  this  was  a 
fatal  variance. 

4.  The  mortgage  as  set  fwth  In  the  Infor- 
matlcm  contained  a  copy  of  a  promlsswy 
note  which  It  was  given  to  secure,  and  we 
do  not  think  that  the  court  erred  tn  allowing 
proof  of  the  eignlng  of  the  note  as  well  as 
the  mortgage.  They  were  both  parts  of  the 
same  transaction,  and  (me  was  iwellminary 
to  tbe  other. 

5.  We  have  examined  the  instructiona  giv- 
to  the  Jury  by  the  court  and  ttiose 

asked  by  defendant  and  refused,  and  we  do 
not  see  any  errors  committed  by  tbe  court  In 
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the  matter  of  liurtrnctjng  the  Jnry.  Of  the 
Instnictioos  asked  by  the  defendant  and  re- 
fused, tiuMie  whl(*  were  cwrect  were  given 
In  other  parts  of  the  charge. 

6.  There  are  a  great  many  exoeptions  in 
the  record  to  the  rnllngs  of  the  court  upon 
the  admissibility  of  evidence,  but  we  see 
no  material  emw  committed  by  tlw  court  In 
such  rulings. 

7.  The  most  serlons  point  made  by  a^tel- 
lant  Is  that  during  the  progress  of  the  trial 
the  comi;  unnecessarily  and  unjustly  censur- 
ed the  att<»iiey  of  appellant,  and  applied  to 
his  conduct  of  the  case  improper  advarse 
crittclsm,  and  thus  inrejudtced  the  jury 
against  tbe  attorney,  and  therefore  against 
appellant  This  contentloo  has  certainly 
name  plausible  reasons  for  Its  support,  bot 
after  a  full  c(msMeratlon  of  tlie  ^oto  mat* 
ter  we  do  not  think  lliat  wtutt  passed  from 
the  court  to  appelant* s  counsel  was  of  sofll- 
<4ent  impr<^tety  or  ImpCHrtance  to  warrant 
us  in  setting  aside  ^  Terdlet  The  great 
dlfflcnl^  with  an  apellate  crart  in  deter- 
mining sndi  a  qoestlfm  1>  to  learn  ftom  a 
dry.  printed  transcript  tbe  trtte  diaracter 
and  quality  of  tbe  thing  complained  of.  It  Is 
not  photographed  before  ns,  and  we  camwt 
know  the  iooe,  the  empbaais,  the  ecpresslui, 
or  the  manner  with  which  the  thing  was  said 
or  done.  The  langtuge  complajned  of  rdated 
mainly  to  what  the  cotirt  oooslderea  an  im- 
necessary  consnmptton  of  time  1^  appel- 
lanf  a  counsel  in  examtidng  and  croBt-eaoim- 
Inlng  witnesses,  making  objectlona,  etc.  The 
coort;  no  doubt,  mli^t  hare  cteflned  counsel 
within  pr<^>w  limits  of  time  In  conducting 
tbe  defense  by  the  use  of  less,  harsh  lan- 
gnage;  bat  that  nice  mingling  ot  the  fortlter 
in  re  and  tba  an&Tlter  in  modo  v^di  would 
enable  a  prealdlng  Judge  to  always  keep  in 
hand  the  orderly  conduct  ot  a  trial  wtttiont 
an  occadonal  ieA  la  not  to  be  often  e^>ect- 
ed.  CoonscA  fw  appellant  seems  to  have 
been  entirdy  respectfnl  in  his  manner  to  the 
court,  but  his  rqwtiticai  of  qnestiona,  manyM 
which  were  pointless,  was  a  useless  waste 
of  timft  Some  of  the  wltnenes  for  the  peo- 
ple had  been  oamined  on  s  prerions  trial 
of  another  pmon  for  the  same  offense,  and 
xtjfoa  a  prdlminary  examination  before  a 
magistrate,  and  counsel  for  appellant  asked 
them  A  great  many  questicms  about  what 
they  had  testified  on  'Oiose  former  occoslonB. 
This  was  proper,  of  coarse,  if  there  had  been 
an  apparent  Intent  to  show  a  difference  be- 
tween their  fwmer  and  their  presoit  teatl- 
mcmy;  but  most  of  the  questlonB  were  wheth- 
er or  not  1h«Qr  had  said  thln^  tnt  the  f<»iner 
occasltms  whldi  were  exactly  fiie  same  things 
to  which  -Qiey  had  Just  then  inesently  testi- 
fied. All  this  was  no  doabt  trying  to  the 
pattence  of  tbB  caart;  and,  while  some  of  the 
language  used  by  the  court  to  ooansd  Is  not 
at  all  to  be  commended,  we  do  not  think 
Itaa^  oonsidering  lite  wlu^  case,  the  aroel- 
lant  was  prejudiced  or  injured  thereto. 
There  are  no  other  points  necessary  to  be 


conridered.   Hie  jadgment  and  order 
pealed  from  are  alBrmed. 

We  concur:  QAROUTTE,  X;  PATERSOX 
J.;  HARRISON,  J.;  FITZGBBAIJ>»  J.;  DE 
HATBIN,  J. 


HOVBT  T.  WAIAANK  «t  aL  <Na  lai^T. 
(SniHttme  Oovrt  of  OaUfomla.  Oct.  2S,  ISSAi 

WUXB— ConBTBUCTIOV— RiOHTS  OT  IiBSATtB. 

Under  a  will  giving  tO  teatatM^a  vifeV 
his  property  to  expoid  as  she  may  see  fit,  vn 
full  power  to  dispose  of  any  or  all  of  it  u  ^ 
may  deem  proper,  and  with  power  to  cooi-? 
all  interest  which  testator  miffat  have  in  t^i 
properb^  at  his  death,  a  provMon  ^metfot 
after  tbe  death  of  the  wife,  certain  lecacwi  In 
paid  from  any  moaer  remainioe  to  testatoT'i 
estate,  gives  the  legatees  named  no  rig^-a  z 
tihe  propwty  as  agamat  grantees  of  the  test 
tof^s  wHa 

Department  2.  Appeal  from  Bopaat 
court,  Blskiyoa  county;  J.  S.  Beard,  Jiid«e. 

Action  by  Frank  Hovey,  as  adminlstmf 
with  tbe  will  annexed  of  the  estate  of  Cbari^ 
Breton,  deceased,  against  Bdwanl  M. 
bank  and  another,  to  recover  property  wtid 
had  belonged  to  testator's  estateL  Judginai 
for  def aidants.  Plaintiff  appeals,.  Afflnsi 

L.  F.  Oolmni,  fbr  ai^tiQaiit.  ODk  i 
Tapscott,  for  nq»iUSait& 

MeFABLAMD,  J.  Ohazlea  Breton  dM  « 
the  4th  of  Aaguat,  180a  leavlns  a  vffl 
whidi  the  following  are  the  material  p« 
necessary  to  be  bete  cooMOered:  "Flail 
direct  that  all  my  jost  debts,  the  expenses 
my  last  stiAxM^  and  my  fOnenl  e^ecsd 
be  paid  from  the  flist  monev  that  rial 
oome  to  the  hands  of  my  eaceentxlx  hnt 
after  named.  Secondly.  I  wm,  beqaetil 
and  devise  to  my  bdoved  wife.  Bertha  Bn- 
ton,  all  <rf  the  remainder  of  my  pcopa? 
real,  personal,  and  mixed,  and  wherever  :k> 
same  noay  be  sttnated,  to  bave^  usa  ■= 
expend  as  she  may  see  fit  dnrhog  bcr  fit 
time,  with  fall  powae  to  seD.  tzansfler.  ^ 
dispose  of  the  wht^  or  any  portkm  tbanA 
as  she  may  deem  proper,  her^^  granrfe* 
giving,  and  devising  to  her  fdll  power  to  eic- 
vev  a  fee-timple  title  to  aa^  tbe  real  e 
tato  which  I  vaay  own  at  ttie  ttme  of 
death,  and  to  oonToy  an  the  rijtfit,  tide,  o- 
interest  whldi  I  may  have  at  tbe  time  of  r.: 
death,  of,  in,  and  to  all  tiie  pnqierty  vt^i 
may  be  hereto  willed,  beqneathed.  aad 
vised  to  her.  After  the  death  of  my 
wife,  I  direct  ttiat  from  any  money  rau-i 
Ing  to  my  estate  the  ftAowlxis  nasMd  W 
ades  be  piUd."  Then  follow  asreral  1« 
ades  to  different  jtezacms;  and  hy  tts  vi^ 
his  said  wUe^  Bertha  Breton,  was  mad»  n 
ecatrix  without  bonda  Itie  widow,  ^  u. 
Bertha  Bretm,  qoallfled  as  execatdx,  sr. 
such  proceedings  in  the  admtnlsteatkn  of  ^ 
estate  were  duly  had  that  on  October  X 
1891,  a  final  decree  ot  distElbiitloa  of  :i* 
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estate  of  Cliariet  Breton,  dboeased,  was  reg- 
ulari7  entered  In  the  eaperior  cMirt  In  whltA 
«aid  admlnlstraUcA  was  pending,  distribute 
said  estate  In  Hie  w<»ds  ot  said  will;  and 
on  Norember  7.  1891,  a  farther  decree  was 
«ntned  diechaiglDg  the  said  Bertha  Bret«m 
from  an  further  liability  as  execotrtr,  and 
juUudglnc  that  the  estate  was  "fully  distrib- 
uted and  the  tnut  settled  and  cUmnkL"  rHie 
said  Bertha  Bretm  took  poBsesrtoa  of  all 
tbe  property  nndar  said  decree  of  dlstribu- 
tlon;  and  afterwards,  m  Febroary  21,  1892, 
she  made,  execttted,  adaiowiedged,  and  de- 
llvend  to  the  defendants,  Bdwaid  M.  Wal- 
bonk  and  WlUlam  Blsbecv  an  taatrnmakt  In 
writing,  by  whldi  she  oonvcred  and  trans- 
ferred to  said  defendants  all  the  i>roperty 
maitloned  In  said  decree  of  distribution,  and 
In  said  wUl  remaining  undisposed  of  by  her 
at  that  time;  and  the  said  defendants  there- 
upon Immedlatdy  took,  possession  of  all  of 
-said  property.  This  Instrnmeot  provided 
that  the  defendants  should  oxeoute  certain 
trusts  therein  exinressly  declared.  After- 
wards the  Bfdd  Berths  Breton  died,  and  tbe 
plaintiff  herein,  who  was  puUic  dAmlnlstia' 
tor,  procured  himself  to  be  appmnted  ad* 
mlnlstratcw  with  the  will  annexed  of  the 
estate  of  said  Oiarles  Breton,  deceased.  As 
socb  sdmiDlstrator  be  eommoiced  this  action 
against  said  defendants,  Walbank  and  Bls- 
bee,  to  recover  poaoosalon  of  oil  the  proporty 
In  thdr  hands  whi«b  had  belonged  to  said 
Charles  Breton,  deceased,  at  the  time  of  his 
death.  Tbe  defendants  answered,  claim) ug 
ownership  of  said  propwty  under  said  mm- 
v^ance  from  said  Bratba  Breton.  At  the 
trial— the  evidence  and  admissions  of  tbe 
parties  having  shown  substantially  tbe 
above  fkcts—tiie  court  granted  a  nonsuit, 
and  entered  Judgmoit  for  the  defendants. 
Prom  the  Jndgment,  plaintiff  appeals. 

Bespondoita  contend.  In  the  first  ploo^ 
that  ^e  Jndgm^t  should  be  affirmed  with- 
out xtference  to  the  construction  of  the  will, 
because  It  appears  that  the  estate  of  Charles 
Breton  was  fully  and  finally  distributed,  and 
tbe  administration  closed;  that  there  was 
nothing  farther  to  be  administered  on  in 
aald  estate,  and  that,  if  tbose  who  dalm  to 
"be  legatees  under  the  win  after  the  death  of 
B«rttia  Breton  have  any  rights  In  the  prem- 
ises, sudi  rights  could  be  asserted  only  In 
actions  brought  directly  by  said  legatees 
against  the  defmdants.  We  sre  disposed 
to  think  that  re^cKidaits  are  right  in  this 
-ooatentlon,  but  we  do  not  deem  It  necessary 
to  definitely  determine  this  point,  because, 
In  our  c^dnion.  said  legatees,  under  the  facts, 
took,  no  interest  in  any  ot  said  property.  It 
Is  not  necessary  to  detomlne  accnrately  and 
-to  a  nicety  Into  what  eatery  of  estates  the 
Interest  which  Bertha  Breton  took  under 
Hie  win  should  be  placed.  Under  B(»ne  au- 
thoiltles  sucih  an  absolute  power  of  dls- 
poflddon  of  pnqrarty  as  this  wOl  contains 
Is  held  to  substantially  and  necessarily  cre- 
ate an  sstate  In  fee^  notwithstanding  tbe 
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fact  that  Bocfa  a  plmas  as  "Hfetime^  may 

also  have  been  used.  In  Bamsddl  v.  Banw- 
dell.  21  Me.  288,  the  court  say:  "If  estates 
be  devised  to  a  pennn  with  or  without 
words  of  inheritance,  and  with  an  abscAute 
ri^t  to  sell  and  appropriate  the  proceeds 
at  pleasure  to  Us  own  nse,  it  is  not  per 
celved  bow  there  can  be  a  vested  interest 
imported  to  anoOer  in  tbe  same  estate  oe 
property.  Such  foil  dorafeoion  In  Hie  devisee 
or  legatee  Is  Inoonslsteat  with  and  de- 
structive of  all  other  rights."  But,  however 
that  may  be,  it  Is  cotalnly  true  that  where. 
In  wadi  a  esse,  the  devisee  has  actually 
disposed  of  all  the  ^noper^,  there  cannot 
afterwards  be  "a  vested  interest  imparted 
to  another"  therdn.  In  nme  of  the  cases' 
dted  aiv»eUant  was  tiie  language  ci  the 
will  the  same  as  that  used  In  the  will  h«e 
In  question.  In  tbe  present  case  the  devisee 
was  not  confined  by  the  words  of  the  will 
to  the  mere  use  of  the  property  during  her 
life.  She  was  not  limited  merdy  to  such 
dlsposltloa  or  sucb  change  ot  form  of  the 
property  as  would  enable  ber  to  better  enjoy 
It  It  was  given  to  her  to  "expend  as  she 
may  see  fit,"  and  "with  full  power  to  sdl, 
transfer,  or  dispose  of  the  whole,  or  any 
portion  ttaweof,  as  she  may  deem  prop«r;" 
and  she  was  given  "full  pow«r  to  omvey  a 
feeslmple  title  to  any  of  the  real  estate," 
and  **to  oonvey  all  the  Tight,  title,  and  in- 
terest, which  I  may  have  at  the  time  of  my 
death,  of,  In,  and  to  .all  the  property"  men- 
tioned In  tbe  wHL  It  is  admitted  that  by 
the  said  Instrnmoit  in  writing,  executed  and 
d^vered  to  the  defendants^  she  did  In  ex- 
press terms  ccmvey,  tranter,  and  dlspoee  of 
all  of  said  prcq^erty  to  said  defendants,  and, 
having  done  so,  there  was  not  "any  money 
remaining"  to  which  tbe  subsequent  legacies 
named  in  die  will  could  attaoh.  The  judg- 
ment and  orders  appealed  from  are  affirmed. 

We  coocnr:   STTZGBIBAIJ),  J.;  DB  HA- 
TBN,  J. 


ORAWOBB  V.  ItADDUZ  ot  oL  (No. 
(SuiRvme  Oourt  of  OalUwnia.  Nov.  6^  1896.) 

InSOLVBSCT  —  IlTSOLVBNT  EsTATS  —  MONBT  Bjk 

oiivBD  BT  Cmditob— Action  bt  Asbiqsse  fob 
Bhbbzzlbhbitt— Crbditob  as  Trubtbb. 

1.  Money  received  by  a  creditor  of  on  In- 
solveat  in  coQBid^ation  m  not  Udding  at  a  jo- 
didal  sale  of  insolTent's  property  cannot  be  re- 
corned  by  the  assignee  in  Insolrency  !n  an 
action  for  its  embezzlement  as  part  of  in- 
solvent  estate,  under  IneolreDt  Act  1880,  S  28. 

2.  Tbe  feet  that  a  creditor  ddayed  the  ap- 
pointment of  an  assignee  nntU  die  remedr  ^ 
vacating  tbe  sale  became  InadeQuate  could  not 
give  rise  to  such  action,  since  it  could  not  hare 
been  maintained  if  the  asslBnee  had  been  ^ 
pointed  without  delay. 

3.  The  creditor  who  received  mou^  from 
the  purchase  at  the  sale  for  not  bidding  did 
not  become  a  trustee  of  the  money  for  in* 
solvent's  creditors,  as  tbe  money  did  not  tie- 
long  to  the  insolvent  or  his  estatsu 
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Oommlnlimera'  dedsloa.  Department  2. 
Appeal  from  superior  court,  Stanldana  ooan- 
ty;  William  O.  Minor.  Judge- 
Action  by  E.  B.  Crawford,  as  aurignee  in 
InaolTency  of  W.  W.  Granger,  against  L.  J. 
Maddnx,  the  Jacob  Unna  Company,  Bed* 
dington  &  Co..  Alfred  Oreenebanm  ft  Co^ 
Whitttor,  Fnller  ft  Co^  and  Tataa  ft  Oa  ftir 
the  embeuflement  of  numey  of  the  Insol-rait 
debtor.  From  a  Jndgmait  for  plaintiff,  and 
an  ordor  deuytng  a  motKm  for  ft  nvw  trial, 
defendants  appeal  Reversed. 

Chlckering,  Thomas  ft  Gregory,  Joseph 
Kirk,  and  L.  J.  Maddux,  (Warren  Olney,  of 
connsel.)  for  appellants.  Dcainett  &  Need 
ham,  tar  respondent 

HATNBS.  C.  On  September  26.  1889.  one 
Ooldzler  obtained  a  judgment  In  a  Jnstice's 
court  against  Oranger.  One  owner  of  a  drug 
Btwe.  An  execution  was  Issoed  tberemi.  and 
<Hi  October  15,  1889.  the  goods  were  sold  by 
the  constable  undo-  the  execution  ot  J.  W. 
Hosband  and  Q.  8.  Turner  for  $196,  the 
amount  of  said  Judgment  and  costs.  On  Oo> 
tobM>  1,  1889,  the  Jacob  Unna  Graapany. 
Reddington  &  Co.,  Alfred  Greenebaum  ft 
Co..  Whlttler,  Puller  &  Co..  and  Tates  &  Co., 
(appellants  here,)  creditors  of  Granga,  filed 
a  petition  In  the  sup^or  court  praying  that 
Granger  be  adjudged  an  insolrent  d^tor. 
The  record  does  not  disclose  at  what  time 
the  order  to  show  cause  was  made  returna- 
ble, Dor  when  it  was  serred  upon  Granger, 
but  on  December  7,  18S9,  he  was  adjudged 
an  insolTent  debtor,  and  on  August  IS,  1890, 
Crawford,  the  plaintiff  In  this  action,  was 
elected  assignee. 

It  was  further  alleged  In  the  complaint, 
and  the  court  found,  that  one  A.  G.  Bonnell 
was  the  agent  of  the  appellants,  and  as  such 
agent  agreed  with  Husband  and  Turner, 
who  desired  to  purchase  the  store  at  said 
execution  sale,  that  he  would  not  bid  at 
such  sole  in  consld^ation  ttiat  they,  said 
Husband  and  Turner,  would  pay  appellanta 
the  sum  of  $704;  that  Husband  and  Turner 
had  represented  to  Bonnell  that  they  were 
wllllDg  to  pay  $900  for  the  store;  "that 
thereafter  the  said  Husband  and  Turner  did 
bid  In  the  said  store  and  stock  thereof  for 
the  sum  of  $196,  and  the  said  Bonnell  did 
refrain  from  bidding  at  said  execution  sale." 
and  that  thereafter  Husband  and  Turner 
paid  to  defendant  Maddux  said  sum  of  $704; 
that  Maddux  transferred  the  money  to  the 
Board  of  Trade  of  San  Francisco,  who  paid 
the  same  to  defendants,  the  said  petitioning 
creditors,  and  that  they  "received  the  said 
sum  of  $704,  belonging  to  the  Insolvent  es- 
tate of  said  W.  W.  Oranger,  before  the  as- 
signment therein,  and,  having  notice  of  the 
commencement  of  the  proceedings  in  Inzai- 
vency,  converted  and  appropriated  the  same 
to  their  own  use,  and  refused  to  dellv^  the 
same  when  demanded  by  the  assignee  of  the 
said  lastdvent  estate,  the  ^intlff  herein." 


(CiL 

The  court  fnrtSier  foond  tiist  Oie  Tatne  of 
the  store  was  1900;  tliat  tbs  ooostable  who 
made  the  sale  bad  no  knowledge  of  said 
agreement;  fbmt  Husband  and  TnriMr  bad 
no  knowledge  that  said  $704  was  nat  to  be 
paid  to  the  assignee  of  Granger,  and  ftat 
Maddux  was  an  Innocent  agent  In  Oie  trans- 
action. Jndgment  was  renda«d  asainst  ap- 
pellants for  the  mm  of  $1,406,  with  Interest 
from  October  Ifi,  1889,  amounting  to  $Z13.M. 
and  eosts  ot  suit  This  appeal  la  tmm  said 
Judgment  and  an  arOst  any^ng  defendant*' 
motion  for  a  new  trIaL 

The  action  Is  baaed  upon  section  2S  of  tiw 
Insolvent  act  of  1880,  which  is  as  foUowi: 
"If  any  person,  liefm  the  assign  ment  b 
made,  having  notice  of  the  oommencement 
of  proceedings  in  bmdvency,  enabesdes  or 
disposes  of  any  of  the  moneys,  goods,  chat- 
tda  or  effects  of  the  iBsdvent,  he  Is  charge- 
able therewith,  and  UaUe  to  an  action  bj 
the  assignee  tac  doable  the  value  of  the 
pnq>erty  so  embeaded  or  disposed  of,  to  be 
reeonred  tor  the  tien^t  ot  the  estate."  By 
section  61  of  the  same  act  tOlMtg  ct  a 
petition  ^  ta  against  the  debtor  Is  declared 
to  be  the  cMnmencemeat  ot  xwoceedln^  la 
Insolvency  under  the  act 

The  Judgment  against  sppeOants  Is  based 
upon  tiie  theory  that  the  property  sold  by 
the  craistaUe  was  ot  the  value  of  $900;  that 
Husband  and  Turner  were  wIDIns  to  pay 
tiiat  amount  tar  It;  that  tbe  a^reeuMnt  be- 
tween them  and  Bonn^  as  the  agent  of 
appellants,  prerented  competition;  fliat  tbe 
money  paid  to  appellants  after  tbe  sale  wu 
tim  money  at  the  InsolTenfs  estate,  and  that 
Its  approKMlation  by  them  was  an  embezzle- 
ment of  the  money  of  Granser,  against 
whom  proceedings  in  Insolvency  had  bees 
commenced. 

It  Is  apparent  that,  If  the  money  so  paid 
by  Husband  and  Turner  was  not  the  money 
of  Granger,  the  Jndgment  is  wrong..  Ap- 
pellants have  not  at  any  time  had  posses- 
sion or  control  of  the  goods  under  execndao. 
The  agreement  In  question  was  against  path 
lip  policy,  and  wholly  void.  If  Husband 
and  Turner  had  refused  to  pay  the  moDey. 
Bonnell  could  not  have  compelled  paymeot: 
or  If,  after  payment,  the  sale  had  been  set 
aside  because  of  the  agreement.  Hnsbdod 
and  Turner  could  not  have  compelled  Boo- 
nell  or  his  principals  to  repay  It  Packard 
V.  Bird,  40  Cal.  378;  Freem.  Bx'ns.  |  297, 
and  cases  there  cited.  The  payment  wa>. 
therefore,  voluntary,  and  the  agreeihent  wu 
made  by  Husband  and  Turner  for  their  real 
or  supposed  personal  advantage.  The  find- 
ing of  the  court  that  they  did  not  know  that 
the  money  was  not  to  go  to  the  creditor  ot 
Oranger  does  not  In  any  way  affect  the  ques- 
tion. The  illegality  and  wrong  of  the  agree- 
ment was  the  prevention  of  com  petition  at 
tbe  sale,  and  that  Illegality  and  wrong  woold 
have  been  equally  great  and  equally  capable 
Qi  redress  by  settlnff  aside  the  sale  It  th* 
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consideration  had  been  tmt  five  dollars,  or 
if  the  absence  of  competition  had  been  pro- 
cured bj  fahte  representations  or  frandulent 
devices,  wlthont  the  payment  of  any  money. 
Xhe  amomit  paid  cannot,  therefore,  because 
of  the  wrong,  become  tbe  property  of  the 
execution  debbn:,  nor  create  a  demand  In 
bis  faTor  for  the  amount  so  paid,  nor  even 
be  the  measure  of  damages,  If  an  action  of 
tbat  character  would  lie. 

The  action  here,  however,  Is  not  for  dam- 
ages for  any  fraud  practiced  by  appellants, 
but  for  the  embezzlement  of  $704  of  the 
money,  propwty,  and  effects  of  the  insolvent 
debtor;  and  the  material  question  Is  whether 
that  money  was  the  money  of  the  Insolvent's 
estate.  It  will  hardly  be  contended  that.  If 
tlie  agreement  liad  been  to  give  appellants 
a  pair  of  horses,  or  to  convey  to  them  a  cer- 
taln  parcel  of  land,  and  the  horses  had  been 
delivered  or  the  land  conveyed  In  fulfillment 
of  the  OKreeroent,  the  plaintiff  could  have  re- 
plevied the  horses  as  the  property  of  the 
estate,  or  compelled  a  conveyance  of  the  titie 
to  the  land,  for  the  plain  reason  that  neither 
Granger,  before  the  adjudication  of  Insol- 
▼ency,  nor  bis  estate  aftorwarda,  was  the 
ownmr  of  the  property  sought  to  be  replevied 
or  recovered;  and,  If  not,  an  appropriati<»i 
of  the  horses  or  the  land  to  the  use  of  ap- 
pellants could  not  be  an  embezidement 
CJonnsel  for  respondent  do  not  cite  us  to 
any  case  where  It  has  been  held  that  money 
or  property  received  by  one  In  consideration 
of  not  bidding  at  a  judicial  sale  may  be 
recovered  In  an  action  by  the  Judgment  debt- 
(M*  or  his  assignee,  nor  has  any  such  decision 
tellen  under  our  notice;  and.  If  an  action 
could  not  he  maintained  for  the  recov^y  ot 
the  sum  so  received,  it  must  be  clear  that  an 
action  for  its  embezzlement  will  not  lie. 

Rlq>ondent*B  argument  that  the  failure  of 
appellants,  the  petitioning  creditors,  to  pay 
the  costs  in  the  Insolvency  proceeding, 
whereby  the  appointment  of  the  assignee 
was  greatly  delayed,  and  that  the  remedy 
bj  vacating  the  sale  was  thereby  rendered 
inadequate.  Is,  therefore,  without  force,  be- 
cause It  cotdd  not  operate  to  give  a  cause  of 
action  for  embezzlement  whwe  that  action 
could  not  have  been  maintained  If  the  as- 
signee had  been  api>ointed  without  deltiy. 

Respondent  also  contends  that  appellants, 
who  were  petitioning  creditors,  were  trus- 
tees tor  the  creditors,  and  that  the  Judgment 
should  be  snstalned  upon  that  ground.  The 
executi<H)  was  levied  upon  the  store  befbre 
the  petition  was  filed,  and  the  sale  nnder 
tbat  execution  conld  not  have  been  prevmt- 
ed.  They  were  in  no  way  Instrumental  In 
procuring  the  sale.  Their  only  connection 
with  It  was  through  the  agreement  made  by 
Bonnell,  and,  as  the  money  paid  by  the  exe- 
cution ptirchasers  under  that  agreement  was 
not  the  money  of  Granger  or  his  creditors, 
no  trust  was  created  in  appellants  in  relor 
tlon  tho-eto. 


These  considerations  necessarily  dispose  ot 
other  questions  presented  by  appeDanbL  I 
think  the  Judgment  and  order  appealed  from 
shoold  be  reversed. 

We  cuLcor:  TBBfFLB,  0.;  BBLOHBIR,(X 

PER  CURIAM.  For  the  reasons  givCT  In 
the  fw^lng  opinion  the  jndgmokt  and  <«• 
der  appealed  Cram  are  rerwrud. 


HOOmS  V.  BOGGtS.  (No.  18,1SS.) 
(Supreme  Court  of  California.  Nov.  7,  1888.) 

DSBD— DSSORimO:*— DiSTANCSB. 

Under  a  deed  purporting  to  conv^  a 
certain  namber  of  feet  along  a  street  commen- 
cing at  a  certain  point,  ooJy  that  namber  of 
feet  passed  hj  the  deed,  uid  therefore  evidenco 
that  the  frrantor.  In  measaiinc  off  the  land 
granted,  measured  more  than  that  nnmher  of 
feet,  is  iucompetent  to  show  that  more  than 
the  namber  <^  feet  stated  passed  by  the  deed. 

Commls3lo«erB'  decision.  D^artment  2. 
Appeal  from  superior  court,  Placer  coun^; 
W.  H.  Orant,  Judge. 

Action  by  Catherine  Hogins  against  J.  0. 
Boggs.  Judgment  for  pbdnttff.  Defendant 
appeals.  Bevosed. 

Hale  A  Craig,  John  U.  Folw^ler,  and  B«i 
P.  O^bOT,  for  appdlant  Wallace  ft  WaUoc^ 
fbr  respobdent 

TEMPLE,  a  Action  to  qolet  title  to  land 
in  Newcastle,  In  the  county  of  Placer.  The 
controversy  Is  In  regard  to  the  boundaries. 
Tbe  plaintiff  had  Judgment,  and  the  defend- 
ant appeals  from  tiie  jadgmcot  and  an  or- 
der refusing  a  new  trial. 

The  parties  own  and  occi^y  contiguous 
places  on  Depot  street,  and  both  derive  tiUe 
from  H.  F.  Albefc  It  Is  agreed  that  A.  N. 
Page  fiMinerly  owned  a  larger  tract  of  land, 
of  which  the  premises  now  claimed  by  both 
parties  constituted  a  portion.  September  9, 
1870,  Page  conveyed  to  Mrs.  H.  F.  Albee  a 
tract  fronting  on  Depot  street  100  feet,  and 
extending  ISO  feet  back.  The  lots  of  the 
parties  and  the  strip  In  dlspnte  extend  200 
feet  back  from  Depot  street  The  tract  con- 
veyed to  Mrs.  Albee  extends  along  Depot 
street  100  feet  nortiierly  from  tbe  (Jood 
Templars'  lot  The  strip  Id  dispute  Is  6  feet 
wide,  and  tbe  sbutherly  line  of  It  Is  Just  90 
feet  9  Inches  n<Hrth  from  tiie  Good  Templars' 
lot  The  deed  to  Mrs.  Albee  was  a  bargain 
and  sale  deed,  and  Mrs.  Albee  testified  that 
she  paid  $S0  for  the  land.  There  was  no 
evidence  tending  to  show  thoit  the  money 
paid  was  her  separate  property.  Tbe  land 
then  was  the  community  property  of  Albee 
and  wife.  November  19,  1877,  Page  con- 
veyed to  H.  F.  Albee  a  tract  on  the  north  of 
the  lot  conveyed  to  Mrs.  Albee,  fnmtlng  20 
feet  <m  Depot  street  This  vested  in  Albee, 
or  In  Albee  and  wife,  as  community  proper^, 
s  frontage  of  120  feet  <m  Depot  street. 

Digitized  by  GoogI 


66* 


PACIFIC  BEFOBT£S,yoL.  84. 


Anodur  eonr^aaee  wu  made  br  Pks*  to 
Alba*  aad  Uogina  of  a  tract  Infhiding  tbe 
land  llMntoCora  cnrcired  to  tbe  Albeca  and 
oQiee  landK  Thia  oonr^aiiM  mu  Intended, 
as  Albee  testified,  to  take  In  odda  and  ends. 
Tbe  land  dCMribed  In  this  deed  was  oon- 
vcyed  to  AJbee  by  Hoglus.  MoTember  17, 
168%  Albee  coBTcred  to  Hostns  a  tract  of 
Iiiod  described  aa  follows;  "Oommenctaig  at 
the  northwest  oomcr  of  the  Good  Templar^ 
Hall  Assodatim  lot  on  Depot  street,  and 
mnnlnv  along  said  Depot  street,  about  n<Rtb* 
wvst,  about  fifty  feet;  thence  neaily  westeriy 
about  one  hundred  and  fifty  feet,  more  or 
1pm,  to  Page's  line;  thence  fifty  feet  In  a 
southerly  direction;  and  thence  one  hundred 
and  fifty  feet,  more  or  less,  to  the  place  of 
beginning."  February  23,  1883,  Albee  oon- 
ve^ed  to  defendant  Bogga  a  tract  of  land  de> 
sGrtbed  as  follows:  "Oommendng  on  Depot 
street  In  said  town  of  NewcasUe,  at  the 
norOkeast  comer  of  A.  N.  Page's  lot;  thence 
wcsto-ly,  along  tta*  sooth  line  of  said  Page's 
lot,  a  distance  of  90  feet;  thenoe  south,  SO 
feet;  thence  west,  00  fe^  nuve  w  less; 
thence  south,  SO  feet;  thoice  east;  a  dis- 
tance of  Ifio  feet,  more  or  lees,  to  said  Depot 
street;  thence  nrath  along  said  Depot  street. 
70  feet,  to  the  place  of  beginning,— together 
with  tiie  dwelling  house  thereon,  heretofore 
known  as  the  residence  of  the  party  of  the 
first  part"  In  none  of  the -deeds  from  I^g^ 
undo-  which  Albee  claimed,  were  any  land- 
marks called  for  except  Abbot's  lot,  Mad- 
den's  lot,  and' Depot  street  North  of  Had- 
dm's  lot  no  landmark  was  called  for  ezc^t 
Depot  street  The  distances  are  thwfore 
MmtroIUng.  There  was  nothing  to  do.  then, 
but  to  find  the  starting  point  and  measure 
northerly  along  the  line  of  Depot  street 
I'here  was  no  <£hance,  under  such  circum- 
stances, fdr  surplus  land.  It  does  not  ap- 
pear that  any  landmarks  were  set  after  the 
dpeds  were  made  which  wore  agreed  upon 
by  the  parties.  The  land  was  not  immedi- 
ately inclosed.  In  1878  a  fence  was  buUt  In 
front  of  the  prvp&rtj,  and  accwdlng  to  that, 
as  I  understand  the  testimony,  there  was  a 
surplus  of  7%  Inches  wily.  Still,  a  witness, 
Elmer  Albee.  was  allowed  to  tesUC^,  a^^inst 
the  objectioli  of  defendant  that  he  assisted 
Mr.  Page  In  measuring  the  100  feet  con- 
veyed  to  Mrs.  Albee,  and  that  "as  nigh"  as 
he  could  guess.  It  was  B  or  6  feet  over. 
The  only  purpose  of  this  testimony  was  to 
show  that  more  than  100  feet  passed  by  the 
deed  to  Mrs.  Albee.  It  was  clearly  incom- 
petent for  tiiat  purpose.  If  they  measured 
e  feet  orer  the  100  feet  that  did  not  pass 
title  to  anything  more  than  was  described  in 
the  deed.  BIrs.  Hogins  claims  as  hetar  to 
Daid^  Hogins.  and  under  a  deed  from  Albee 
dated  June  23,  1890.  Apparently,  at  that 
time,  Albee  had  no  land  to  convey,  and  it  Is 
likely  the  conclusion  of  the  court  was  based 
upon  the  testimony  of  Elmer  Albee  as  to  tbe 
surplus  rix  feet  Oral  evidence  would  have 
been  competent  to  apply  the  description  to 


tbe  land.  For  this  purpose  It  mi^  have  ' 
ben  shown  where  H.  H.  Smith's  lot  was, 
that  it  was  the  same  property  afterwards 
known  as  tbe  "Madden"  or  '*Good  Ttmplan*- 
lot  and  where  Depot  street  was.  TbeK 
fiicts  appearing,  there  w«e  no  others  wUdk 
OGuld  have  thrown  li^t  upcm  the  matts. 
I  tlUnk  the  judgment  and  order  sboold  b» 
rereraed,  and  a  new  trial  had. 

We  ooBCur:  YANGLIBF,  O.;  BBIjCHER, 


PER  GITBIAM.  For  the  reuona  gtrca  In 
the  foregoing  opinion,  the  Judgment  and  cr- 
der  are  revened,  and  a  new  trial  ordend. 


UAKHR  v.  BUCHER.  SheriiT.  (Nol  ia01S.r 
(SDTmme  Court  of  California.  Nov.  6,  1893.) 
ShBBITPS  AKD  CoNBTABLBS— DUTIBS  —  Faus  Ki- 

nxK— StrmcinicT  ov  Bvidbkcb — Puunrae— 
AnswBB—CoBRBonoN  OV  Clxbicai.  Erbob. 
L  Flmlstiff'f  motion  for  Jodgm'esit  becanae 
the  answer  Is  evaaiTe  la  pnveriy  denied.  Then 
plalntitPi  objection  to  the  anHWer  may  be  orer- 
eome  bv  the  owrectlon  of  an  evident  dccicsl 
errw  vfaldi  tbe  contsKt  dnws  to  be  the  ost  «C 
"when"  for  "wheie." 

Z  In  an  action  ag^nst  a  sheriff  for  the 
I>enait7  for  seiiing  property  without  notice, 
where  the  tmth  of  the  aherilTs  return  wai  na 
issue,  andiaputed  evldenoe  tiiat  the  ahcritt  had 
admitted  its  falalbr  was  suffielait  to  ovetconM 
the  prima  fade  effect  whidi  the  law  attadwd 
to  such  Tetora. 

Department  2.  Appeal  from  superior  conrt 
Modoc  county;  G.  O.  Clougli,  Judge. 

Action  by  Raker  against  Buclier,  as  ahs- 
iff,  for  statutory  pauUtj  tor  failure  to  gin 
the  required  notice  of  an  execution  sale,  aad 
for  damages.  Judgment  for  defmdanL 
Plaintiff  appeals.   Revosed.  • 

Spencer  &  Baker  and  Olarence  A.  Baker, 
fbr  api»ellant   D.  W.  Jenks,  fur  respoodot 

DD  HAVBSr,  J.  Ttie  defimdant,  aa  riier- 
iff,  wAA  certain  real  property  owned  by  plain- 
tiff under  an  ececution  issued  tqxm  a  jndg- 
m^t  recovered  airainst  him.  The  ccHuplahu 
In  this  actlm,  which  is  vwifled.  all^^  Oat 
this  was  made  by  defendant  witboot 
giving  the  notice  required  1^  sectton  693  of 
the  Code  of  Civii  Procedure,  and  the  plaintiff 
demands  a  JaSgiaeat  against  defendant 
for  the  statutoi7  penalty  of  fSOO  gitea  by 
sectiui  683  itf  the  Code  ct  OMi  Procedm* 
against  an  officer  for  selling  property  with- 
out legal  notice,  and  also  for  the  actual  dam- 
ages alleged  to  have  been  sustained  by  him 
by  reason  <rf  such  wnmgfol  salet.  The  de- 
fendant answered,  and  the  action  was  tried 
without  a  jury,  the  court  finding,  in  sab- 
stance,  that  the  defendant  gave  tbe  notice 
i-cqulred  by  law  before  making  the  sale  ouo- 
plained  of,  and  Judgment  was  thereapui  en- 
tered in  favor  of  defoidant  Plain tUf  ap- 
peals. 

^  Beheaiiog  denied.  See  SA.Pac.  St^. 
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dL  Hie  court  did  not  err  In  dcsiylns  tbe 
motloa  of  plaintiff  tor  judgment  upon  the 
pleading!.  The  answer  was  not  eraslTe,  aa 
claimed  by  plaintiff,  it  being  very  evident 
tliat  the  word  "when,"  used  in  one  of  the 
denials  relating  to  the  posting  of  the  no- 
tices, is  a  clerical  error,  the  conteoct  showing 
that  "where"  was  the  word  intended;  and 
with  this  correction  the  extremely  technical 
objection  to  the  sufficiency  at  the  answer 
loses  all  of  Its  force. 

2.  The  point  most  strong^  urged  by  the 
ploiDtiff  for  a  reversal  of  the  Judgment  Is  the 
insufUclency  of  the  evidence  to  Justify  the 
linding  of  the  court  to  the  effect  that  notices 
of  sale  were  duly  posted  In  the  township 
where  the  property  is  situated,  and  In  the 
township  where  it  was  sold,  for  the  length 
of  time  required  by  law.  The  only  evi- 
dence offered  by  plointlfl,  for  the  purpose 
of  showing  that  such  notices  were  not  post- 
ed, consisted  of  the  testimony  of  himself 
and  another  witness  as  to  verbal  admissions 
made  to  them  by  defendant,  to  the  effect 
that  he  knew  that  the  notices  were  not 
posted,  and  aUo  the  testimony  of  one  Uer^ 
ryfleld,  to  whom  defradant  sent  notices  of 
the  sale  for  posting  In  the  township  where 
the  property  sold  Is  situated.  This  witness 
testified  that  he  thought  he  received  the  no- 
tices for  posting  on  January  27,  1890,  only 
13  days  before  the  dale;  but  he  was  not 
questioned  In  r^tlcai  to  Hhe  grounda  of  his 
belief,  and  he  testified  to  no  drcumstance 
enabling  him  to  retain  any  fixed  or  d^nlte 
recollection  of  tlie  exact  date  wh^  he  re- 
ceived the  notices,  nw  did  he  profess  to 
t>e  certain  aa  to  such  dat».  This  tratim^my 
was  given  about  17  months  after  the  events 
and  relating,  iis  It  did,  to  a  matter  and  date 
which  the  witness  was  not  shown  to  have 
any  particular  reason  to  rec(^ect  with  entire 
accuracy,  was  entitled  to  but  little  weight 
in  passing  upon  the  questicm  when  the  no- 
tices were  posted.  The  court  below  evident- 
ly did  not  TegAiA  It  as  satisfactwy,  and  we 
need  not  further  consldw  it  Hie  only  evi- 
dence offered  by  defendant  was  the  writ  of 
execution  and  his  oSldal  retom  thereon, 
which  upon  Its  face  showed  a  sale  of  plain- 
tiff's property  after  notice  given  In  the  man- 
ner and  for  the  length  of  time  required  by 
section  692  of  the  Code  of  Civil  Procedure. 
Hie  i^edae  aneBtion  thus  presented  is  as  to 
tbe  Effect  of  this  return  as  evidence,  and 
whether  tite  court  was  Justified  in  finding  the 
facts  to  be  as  stated  in  this  return,  In  the 
face  o(  the  erldence  <it  plaintiff  in  Rlatifm 
to  the  cwitrary  admtsslMs  made  defend* 
ant 

In  an  actiim  against  a  sberlfl  tov  a  false 
return,  the  return  te  prima  facie  evidence  in 
favor  of  the  flheriff.  2  Freem.  Ex'ob,  |  806. 
In  the  sectiMk  Just  dted,  Mr.  Freeman  says: 
"The  better  mle  Is  that  an  action  for  a 
false  return  Is  not  tiie  exclusive  remedy 
wheal  an  officer  has  been  sollty  of  a  breach 
of  duty.   Ha  may  be  proceeded  against  la 


any  oQi&c  form  of  acti(m  in  which  such 
breach  of  duty  Is  alleged  as  a  ground  for 
damages  or  for  relief;  and,  while  his  re- 
turn may  be  received .  as  evidence  in  his 
favw,  the  plalutiff  Is  at  itborty  to  contro- 
vert it,  if  he  can."  See,  also,  to  the  samo 
effect.  Whitfaead  v.  Eeyes,  3  Allen,  405; 
Barrett  v.  0<^eland,  18  Vt  67.  This  Is  an 
action  against  the  defendant  for  a  broach  ^f 
official  duty,  and  his  c^cial  return,  showing 
the  manner  In  which  he  performed  his  duty 
In  the  matter  complained  of,  is  only  prima 
fade  evidence  In  his  favw;  and,  as  Uie 
truth  of  the  return  Is  the  real  question  In  is- 
sue In  an  action  like  this,  only  slight  evidence 
aliunde  is  required  to  overcome  the  prima 
fade  effect  which  the  law  attaches  to  the 
return  of  the  c^cer;  and  when,  as  In  this 
case,  It  Is  not  disputed  that  the  defendant 
sheriff  has  himself  admitted  the  falsity  of 
the  return,  a  finding  tliat  Its  redtals  are 
true,  based  upon  no  other  evidence  than 
the  return  Itsdf,  cSAUot  be  snstslned.  Tba 
defendant  was  called  upon.  In  order*  to  re* 
but  tiie  testimony  of  plaintiff  concerning 
these  admissions,  to  offer  bchus  evidence, 
either  In  exi^anation  or  denisl  <tf  the  ad- 
missions, or  some  Independent  proof  that 
the  notices  were  posted  In  the  manner  stated 
In  the  retom.   Judgmmt  and  order  reversed. 

We  concor:  FTFZOBBAZjD.  J.;  McFAB- 


AUSTIN  V.  DICK.  (No.  1SA84.) 
(Supreme  Court  ot  California.  Oet  30,  189&> 
Euonoxs  AMD  VoTBBS— Comssr— Wnui  ad> 

THOaiZBD. 

Code  Civil  Proc  |  1111,  providing  that 
any  elector  of  a  eoanty,  or  political  subdlviston 
thereof,  may  contest  the  rlgrht  of  any  person 
"declared  elected"  to  an  office  to  be  exercised 
therein,  for  caases  enumerated,  only  antboriies 
an  examination  of  the  right  of  a  person  "de- 
clared elected"  at  an  election,  the  canvass  of 
which  is  qaestioaed,  and  does  not  anthorlse  a 
reeanvass  of  votes  where  the  dectiou  has  been 
declared  to  nave  resulted  in  the  election  of  no 
one,  in  which  case  a  new  election  must  be  held. 

Gommlssli(Hiers'  dedsltm.  Department  2. 
Appeal  from  sup^^  court,  Modoc  oonnty; 
a  L.  Ohaflin,  Judge. 

Action  by  J.  T.  Austin  against  Morris  Dldc 
to  contest  defendant's  ri^t  to  an  office  for 
whidi  otntestant  and  contestee  were  candi- 
dates. A  Judgment  refusing  to  declare  con- 
testant elected  was  roid^^ed,  and,  to  obtain 
a  modification  of  the  Judgment,  he  appeals. 
Modification  denied. 

D.  W.  Tenks  and  Q.  F,  Harris,  for  appel- 
lant Goodwin  ft  Stewart,  Gk)odwln  ft  Good- 
win, J.  W.  Harrington,  aiid  H.  L.  Bpargnr, 
fbr  KQWDdent 

TBMPLE,  C.  Tills  Is  an  appeal  taken  to 
obtain  a  modification  of  a  Judgment  hi  an 
election  contest  It  appears  from  the  ocmi- 
plalnt  that  at  tiie  general  dectloiu  November 
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8,  1802.  plalnttfl  and  defendant  were  flsndl- 
datM,  and  tbe  only  peraons  voted  for,  for  the 
i^ce  ot  saperrlBor  of  the  tblrd  SDi>aTlw»lal 
diatrlot  In  tb»  connts*  of  Hodoo,  and  lliat  at 
Bueti  election  plaintiff  reoelyed  87  and  defend- 
ant 86  Totee;  tiuit  the  -rotes  were  oanTBsaed 
NoTcmbOT  14, 1893,  bat  tiie  1>oard  rafmied  to 
declare  plaintiff  elected,  and  aftennuda,  on 
the  8th  of  Deownber  of  the  same  year,  de- 
clared the  defendant  eteoted.  The  complaint 
fbea  proceeds  to  aet  ont  cnta!n  alleged  Irr^ 
tilarltles  at  the  election,  and,  amooc  them, 
that  the  board  of  Judges  at  a  certain  j^vdnct 
failed  to  count  for  plaintiff  one  yote  which 
had  been  east  for  him,  and  that  the  alleged 
mlaoondnct  and  Irr^nlailtr  "procnved  said 
Morris  Dtok  ta  be  declared  dected  to  said 
office  of  Buporisor,  when  he  had  not  reoelTed 
the  highest  number  of  legal  Totea  therefor." 
Tbe  answw  denies  ttiat  said  defendant,  Mor- 
ris Dick,  was^  or  has  evw  been,  declared 
eleoted  at  aald  deotlai,  bat  arers  that  the 
board  of  canTasaers  dedared  flie  nsolt  of 
ttie  canraaa  of  said  deotloa  as  follows:  *^t 
further  ai^earlns  fnm  the  canvass  of  aald 
returns  that  do  penon  has  recetved  the  high- 
est number  of  rotes  for  the  offloe  of  saper- 
Tlsor  of  me  third  snperrlsw  district;  but  that 
It  does  appear  ttiat  ct  flie  pwsons  recetrlng 
the  highest  namber  of  TOtes,  J.  T,  Austin  and 
Morris  Dick  each  received  the  same  number, 
and  that  no  persm  has  received  a  hl^er 
number  of  rotes  cast  for  that  offloe,  It  Is  or* 
dered  ttiat  a  speolal  deotloa  be  held  In  aald 
soperrisor  district  number  8  on  the  first  day 
of  December,  1892,  for  the  purpose  of  elect- 
ing one  snpervlBor  for  said  district,  and  that 
an  election  proclamation  be  issued  and  pab- 
Usbed,  calling  sudi  special  election.*'  Tbe 
court  found  this  allegation  In  the  answer  to 
be  true,  and  TOt  proceeded  to  find  that  at 
Bucdi  electlwi  one  vote  was  wrongly  counted 
for  Dt<dc  whldu  tf  deducted  from  the  rotes 
counted  tm  hlni,  **wlll  reduce  ttte  numb«*  of 
bis  legal  rotes  bdow  ttie  nnmber  of  legnl 
rotes  glren  to  said  contestant,  J.  T.  Austin." 

The  coort,  lunrerer,  refused,  1)7  its  judg- 
meat,  to  declare  contestant  dected,  and  ttils 
at^enl  Is  taken  to  obtain  a  modificatton  and 
correction  of  the  judgment  in  that  respect 
But  the  flndhig  ttiat  no  one  waa  declared 
dected  Is  up(m  a  matter  of  jorlsdlctlon.  Hie 
proceeding  Is  entirely  statutory,  and  Is  to  ob- 
tain a  recanrass  of  the  rotes  cast  at  an  eleo- 
tlon  In  which  some  person  was  declared  elect- 
ed, and  the  contest  Is  simply  orer  the  ri^t 
of  the  person  "declared  cteeted.**  Section 
1111,  Code  Clrfl  Proa>  It  Is  not,  and  caur 
not  be  made,  a  ivoceedlng  to  detemdne  the 
right  of  claimants  to  an  <rfnce  where  one 
claims  a  rl^t  not  depending  uptm  that  Sec- 
tion, and  the  statute  has  not  anthorised  the 
recanrass  of  the  rotes  In  the  esse,  where 


»  Code  Civil  Pfoc.  f  1111,  provides  that  any 
Sector  of  a  coonty,  or  political  subdivision 
thereof,  mi^  contest  the  ritrht  of  auy  person 
"declnred  el>"^f>(l"  to  an  office  to  be  exerdaed 
thon^Q,  for  caoaM  enumerated. 


tiM  dselloD  has  been  dadaiefl  to  Hare  re- 
sulted in  tbe  electlra  of  no  one.  In  such 
case  a  new  election  must  be  caned,  alttiangb 
it  may  be  that  a  candidate  may  question  the 
correctness  of  the  canvass  in  m  different 
iwoceedlng.  D1&  was  deeted  at  tbe  tpetSU 
election  called  after  It  was  determined  that 
thwe  bad  been  no  election  at  tb»  genenl 
etecttou.  No  foult  Is  found  wiOi  that  dec- 
tlon  in  Ibe  complaint  It  is,  In  fact,  whoUy 
ignored.  Perhaps  it  may  be  now  dalmcd 
that  the  special  Alectton  was  ille^  beeauK 
tben  waa  then  no  racancy.  .  But  this  ta  a 
qnestton  whi<±  cannot  be  tried  in  this  pro- 
ceeding. TbOtt  Is  hardly  a  section  In  the 
title  in  regard  to  ttris  contest  which  does 
not  Show  that  ^te  Inquiry  Is  limited  to  aa 
examlnatUHi  oi  the  right  of  tbe  person  de- 
dared  elected  at  the  election,  tbe  canraas  of 
whidi  is  questioned.  Tbe  finding,  there- 
fore, that  no  one  had  been  declared  deetcd, 
waa  a  flndlnr  to  tbe  effect  that  fbe  eooit 
bad  no  Jurisdiction  of  the  matter.  Tbk 
present  appoil  does  not  affect  tbe  rights  of 
said  Morris  Didc,  who.  It  seems,  bas  sIm 
taken  an  appeaL  Tbe  r^ef  donauded 
should  be  denied. 

We  concor:   BBLOHaiB,  a;  TANOUEF, 

a 

PER  CURIAM.  Vot  the  reasons  glrco  li 
the  foregoing  opinion,  tbe  relief  demanded 
is  doded,  and  the  Judgment  afflrmod. 


SAN  DIlDOO  WATER  GO.  r.  SAN  DIBOO 

PLUMB  GO.   (Mo.  19,190.) 
<8apMM  Ooort  of  Galifomia.  Oct.  10,  1888.) 
Wato  OtWPAinsa— Oostbaotc— Rrann  ov  Fd- 

TIII  AOOOOMTIKO. 

1.  Plaintiff  and  defendant,  two  water  eoo- 
panies. — the  latter  owning  a  wator  sopply  eoa- 
dacted  to  the  limits  of  a  dty;  the  former  on- 
ing  a  system  of  pipes  for  eoadacting  it  throoidi 
the  city,— made  a  contract  by  which  defend- 
ant's water  was  to  be  distributed  throng  plsio- 
tiff's  pipes;  the  proceeds,  after  dednctlBg  ape^ 
ating  expeases,  Indndlng  ueceeaary  exteoskni 
of  the  pipes,  to  be  divided  between  them;  tbe 
qoeetloD  of  what  were  necessary  operatins  ex- 
penses to  be  det^mined  by  the  presidents  of 
the  companies,  who  were  to  be  trustees  of  tiw 
properties.  Sdd  that,  under  this  cmitrsct. 
plaintiff  hsd  no  rl^t  to  lease  its  propwty.  and 
sell  to  the  lessee  a  certain  amount  of  defend- 
ant's water  for  a  fross  sum,  with  prorisioB 
that,  if  extensions  of  iriaintiff's  pipes  were  nec- 
essary, the  lessee  could  require  plaintiff  to  pst 
them  in,^>lftlutiff  to  be  allowed  for  the  anocat 
so  expMided  6  per  cent  Interest,  and  3  per 
cent,  per  annum  on  the  cost  far  deterioratioa 
of  the  extension,— and,  jrialntlff  Insistinx  on  its 
ril^ts  under  this  lease,  defendant  conld  refiu« 
to  furnish  water. 

2.  Plaintiff,  having  bronidit  an  action  to 
oijoin  defendant  from  shutting  off  the  warn-, 
and  for  a  determinaticm  of  Its  rights  as  to  i 
division  of  tbe  mon^  recrived  under  tbe  lesw. 
proceeding  on  the  theory  of  the  validity  ot 
the  lease.— Is  not  entitled  to  hare  the  accton  re- 
tained for  an  aecmmtfng  based  on  the  lease. 

In  bank.   Appeal  from  waperixtr  coort,  Saa 

Dlego  coonty;  BL  8.  Tnraneek  Jad^b 
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Ciftl.) 

Action  b7  tbe  Sao.  Dleco  Wmtar  Oompinv 
against  the  San  Dieso  Flnne  Oompanjr. 
Judgment  tat  defendant  PbUntllE  appeals. 
Aifinned. 

Work!  ft  Works,  for  appellant.  Hansa' 
ker.  Britt  ft  Goodrlcta  and  Shaw  ft  Hc^Iandt 
tor  reBpondoit 

McFARI.AND,J.  This  action  wastuought 
by  pi.-tiDtiff  to  enjoin  the  defundnQt  from 
■huttiug  off,  or  prsTenting  the  flow  of  wa- 
ter into,  certain  mains  and  pipea  of  plain- 
tUT.  The  court  granted  a  nonsuit,  and  ^ 
tered  Judgment  for  defendant,  from  which 
Jndgm^t,  and  from  an  order  denying  a  mo- 
tion tor  a  new  trial,  plaintiff  appeals. 

Each  ot  the  parties  Is  a  corpwatlon  organ- 
ized nnd»  the  general  laws  of  the  state,  for 
the  purpose  of  distributing,  selling,  and  fur- 
nishing water  to  coosumers  In  the  conntjr 
and  city  of  San  Dlet^.  Tbe  contracts  and 
the  relatloDS  of  the  parties  out  of  which  this 
litigation  came  are  somewhat  complicated. 
The  main  facts  are  as  follows: 

In  September*  iSdO,  the  respondent,  the 
Hume  companj,  was  tbe  owner  of  a  supply 
of  water  which  it  brought  from  a  long  dis- 
tance, by  means  of  ditches,  flumes,  and  pipes, 
to  the  boundary  of  tlie  cUy  of  San  Diego.— 
or.  as  counsel  put  It.  "to  the  gates  of  the 
city;"  but  It  had  no  pipes  or  other  meruis. 
wlthlo  said  city,  by  which  It  could  distribute 
water  to  the  inhabitants  thereof.  The  ap- 
pellant, the  watar  ctHupany*  owned  a  ^tem 
or  plant  ctf  pipes  by  which  it  could  distribute 
water  through  the  greater  part  of  the  city, 
whifdi  it  had  been  using  to  partially  supply 
tbe  city  with  water  pumped  from  sources  In 
the  Immediate  Tldnity.  The  respondoit  was 
negotiating  with  the  dty  to  sell  or  lease  wa- 
ter to  the  lattn.  and  an  election  had  beeu 
called  for  the  14th  of  October,  at  which  the 
electors  of  the  dty  were  to  rote  on  the  prbp- 
osltitn  of  Issuing  bonds  for  that  purpose. 
The  respondent  wss  endeavoring  to .  carry 
the  election  in  favcMr  of  the  twnds,  and  the 
appellant  was  opposing  that  proposition.  In 
the  latter  part  of  September,  the  appellant 
and  respondent  agreed  upon  the  prc^iosltlon 
to  unite  tbefr  Interests,  and  a  memorandum 
of  such  agreement  was  made  In  writing,  but 
was  not  fully  executed.  After  that  the  re- 
spondent ceased  adTocating  the  proposition 
of  issuing  the  bonds.  On  NoT.ember  6,  1S90, 
the  apiwnant  and  respondent  executed  a 
written  agre«nent.  which  consisted  of  two 
parts,  called  In  the  pleadings  "Exhibit  A" 
and  "Exhibit  B,"  these  two  Instruments  be- 
ing Intended  as  one  agreement  By  Exhibit 
A  the  respondent  appointed  the  appellant 
"Its  sole  agent  for  the  exclusive  sale  of  wa- 
ter within  the  corporate  limits  of  the 
of  San  Diego,  California;"  the  appointment 
to  continue  during  the  contlauance  of  the 
oOier  part  of  ttie  contract  called  "Exhibit 
B.**  It  was  provided,  however,  that  all  sales 
made  by  the  appelant  should  be  subject  to 


the  appnyral  at  the  respopdent,  ani  that  no 
sales  ^uld  be  made  wlthsut  the  conafliit  <tf 
the  latter.  Elxhibit  B  Is  quite  a  long  oon- 
tract,  and  its  principal  features  are  these: 
The  parties  appoint  one  Babcock  and  one 
Sefton.  the  former  being  president  of  the 
appelant,  and  the  latter  of  respondent,  as 
trostees,  to  whom  they,  In  terms,  *^asslgn 
and  give  the  absolute  control  of  their  re* 
B]>ective  iHTopOTtleB,  as  far  as  the  same  may 
be  conflned  to  the  corporate  Umits  of  the 
dty  of  San  Dlega"  Said  tmstees  were  to 
hold  In  trust,  and  "operate  and  control,  said 
respective  properties,  for  the  benefit  and  use 
of  the  respective  parties  at  tbe  first  and  sec- 
ond part,  In  the  manner  as  herein  raottlon- 
ed."  It  was  stated  that  the  parties  were 
"to  combine  their  Joint  endeavors  for  the  ad- 
vancement of  thdr  respeettre  biterests  un- 
der this  trust,  sut^ect  t»  fhB  conditlefM  as 
hereinafter  mentioned."  {t  was  fovthor  vro- 
vided  that  appellant  should  furnish  "Its  en- 
tire plant,  and  any  extension  ot  the  sasse. 
for  the  free  use  and  occupatlea  as  tbe  said 
trustees  may  determine  for  the  use*  sad  pur- 
poses of  this  cMitract".  The  xmvvadmt 
agreed  "to  deliver,  at  a  petat  In  their  flume 
or  pipe  line  where  the  same  does  sow  or 
may  hereafter  Intersect  the  pcesoit  or  future 
limits  of  the  dty  at  San  Diego,  a  water  sup- 
ply, of  a  good  quality,  for  domestic  purposes, 
sufficient  fbr  the  uses  of  the  dty  of  San 
Dleso."  It  was  farther  agreed  that,  after 
deducting  the  i^wratlng  expenses  of  the 
plants  within  the  d^.  the  preeeeds  of  tbe 
sales  of  water  should  be  divided  betwem  the 
parties  in  the  proptwtlMi  of  05>100  to  the  ap- 
pellant and  S5-100  to  the  respondent,  and 
It  was  provided  that  "oparating  expenses" 
should  Indude  necessary  extcnsisBS  of  said 
plants;  but  It  was  also  further  provided  that 
the  said  trustees  shonld  detenaina  what  were 
necessary  and  pn^er  operating  eiq^enses.  It 
was  further  provided  that  "this  contract 
shall  extend  and  be  binding  upon  the  par- 
ties hereto*  their  successors  and  assigns,  lor 
the  term  of  twenty  years,  beginniitf  on  the 
6th  day  of  Novembo-,  1880."  There  were 
other  provisions  In  the  said  Slxhiblt  B,  which 
we  do  not  deem  necessary  to  be  here  men- 
tioned. The  parties  commenced  oiwrating 
under  this  agreement  ot  November  9th,  and 
continued  to  so  iwerate  nntU  alMHit  the  1st 
of  June.  1891. 

On  the  ISth  day  of  AiMrll.  1881,  the  app^ 
lant  entered  into  a  written  contract  with 
Bryant  Howard  and  several  other  p«>rson8, 
called  "Exhibit  1,"  by  which  the  appellant,  in 
its  o^m  name.  leased  to  said  Howard  and 
others,  for  the  term  of  20  years  from  and 
after  the  1st  day  of  June.  iSQl,  all  their 
water  plant  within  said  dty,  induding  all 
pipes,  p^e  lines,  etc^,  and  also  sold  and 
conveyed  to  said  Howard  and  others  3,000.- 
000  gallons  of  water  "from  what  is  now 
knowu  as  the  'San  Diego  Flume.'  "  toe  each 
and  every  24  hours  during  said  period  of  2Q 
years.  (The  said  "water  from  what  is  now 
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known  as  the  'Saa  Diego  Fhime,*  **  meant 
the  said  water  sapj^  of  respondent,  aa 
abore  referred  to.)  By  said  contract,  How- 
.ard  and  ottters  agreed  to  pay  to  appellant, 
during  said  period,  the  sun  ot  $9,160.66  pn* 
month,  ftiid  the  appellant  agreed  to  accept 
In  payment  thereof  the  obligation  of  the 
(Hty  of  San  Dl^  to  pay  and  satisfy  the 
sitme.  It  was  further  agreed  that  after  the 
construction  of  a  cwtaln  railroad,  afterwardB 
In  satd  contract  mentioned,  Howard  and 
wthers  shotOd  have  the  right  to  assign  the 
whole  lease  to  the  <Aty  of  San  IM^,  and 
that  the  appellant  would  look  solely  to  said 
dty  for  the  carrying  out  of  the  agreement 
on  the  part  of  Howard  and  others.  It  was 
then  stipulated  that  the  lease  was  made 
upon  l^e  condition  that  the  appellant  should 
caxwe  a  railroad  to  be  constructed  and  oporat 
ed  from  the  dty  of  San  Diego,  Cal.,  to  San 
Qulntln,  tn  the  republic  of  Mexico,  or  to  Fort 
Tnma,  GaL,  or  its  Immedifite  vtclnlty,  al- 
though It  was  also  stated  that  "this  provision 
shall  not  be  construed  as  obligating  the  party 
of  the  first  part  to  construct  said  road;"  It 
being  snfflcimt,  under  the  contract.  If  the 
road  should  be  built  by  some  railroad  com- 
pany. It  was  farther  agreed  that,  should 
any  extenslona  of  the  pipe  lines  oi  plant  of 
app^nt  In  said  city  be  necessary,  Howard 
and  others,  or  their  assigns  or  sublessees, 
should  have  the  option  to  put  in  such  ex- 
tensions, or  they  could  require  appellant  to 
make  such  extensions.  In  whldi  case  the  ai>- 
pellaut  should  be  allowed  for  ttie  amount 
expended  In  such  extensions  the  mm  of  6 
per  cent  per  annum  Interest  It  was  also 
stipulated  that,  "for  the  deterioration  of  the 
extensions  of  the  pipe  lines."  Howard  and 
others  should  pay  to  appellant  S  per  cent 
per  annum  on  the  cost  of  such  extensions; 
also,  that  Ho^rd  and  others  should  have 
a  right  to  terminate  the  lease  in  case  any  of 
the  conditions,  stipulations,  or  agreements 
therein  mentioned  should  not  be  complied 
with  by  appellant  The  contract,  also,  had  a 
general  £>rcv1slon  that  Howard  and  others 
might  sublease  to  the  dty  of  San  Diego.  The 
contract  last  above  referred  to  was  made 
with  the  express  understanding  between  the 
parties  that  Howard  &  Co.  were  to  sublease 
to  the  city  of  San  Dl^o,  or  to  make  a  con- 
tract with  said  city  by  which  Howard  &  Oo. 
were  to  transf^  to  the  city  all  the  rights 
which  they  obtained  under  said  contract 
with  appellant;  and-  in  pursuance  of  said 
understanding,  five  days  aftwwards,  to  wit, 
on  April  18,  1891,  said  Howard  and  others 
and  said  dty  did  enter  into  a  contract  called 
"BxhlWt  2."  Hils  contract  referred  to  the 
said  contract  of  April  18th,  and  provided 
that  "this  agreem^t  Is  made  upon  the  ex- 
press condition  that  In  case  the  contract 
above  referred  to  shall  be  t^minated  under 
any  of  the  conditions,  stlptdations,  or  agree- 
ments In  said  contract  contained,  then  and 
tn  tiiat  case  this  contract  shall  at  once  cease 
and  determine."  This  contract  was  subetatt* 


(Od. 

tlally  the  same  as  ttw  <me  made  between  ap- 
pellant and  Howard  and  otbsn.  By  tt 
Howard  and  others  leased  nnd  niblet  to  the 
dty,  for  the  p»lod  of  20  years  from  and 
after  June  1.  1891,  all  tite  said  plant  or  sys- 
tem of  water  pipes  owned  by  appellant  in 
said  dty,  and  3,000,000  goUoos  of  water 
every  24  hours  tram  the  San  Diego  flame, 
and  provided  that  the  dty  diould  pay  appd- 
lant  for  the  same,  as  rMital,  $9,165.65  per 
month,  which  amounted  to  about  $110,000  a 
year.  It  [M'ovided,  also,  for  the  6  per  coit 
and  3  per  cent  mentioned  In  said  former 
contract  and  provided,  further,  ttiat.  If  tlie 
dty  desired  more  than  8,000,000  gallons  per 
day,  plaintiff  should  famish  the  derfred 
amount  at  the  rate  of  5  cents  per  l.C*^ 
gallons.  It  also  provided  that  the  dty  should 
determine  the  amount  of  exteaisicMis  to  be 
made  to  said  system  of  pipes.  Ttiere  were 
other  provisions,  which  we  do  not  deem  It 
necessary  to  here  notice. 

There  was  some  evldmce  t^dln^  to  show 
that  some  of  the  directors  and  stockbolden 
of  the  respondent  had  knowledge  that  the 
contract  between  Howard  and  others  and 
appellant  was  to  be  made,  and  also  tliat 
Howard  and  others  were  to  make  the  saM 
contract  with  tiie  dty,  and  did  not  object 
tho-eto,  but  rather  wicouraged  the  thing. 
There  Is  no  evidence,  howew.  tending  to 
diow  that  the  board  of  directors  of  the  re- 
spondoit  at  any  of  Its  meettngs,  ever  sp- 
proved  either  of  said  ccmtracts,  or  authorized 
any  of  Its  office  to  take  any  action  with 
respect  to  them.  On  the  oiber  hand,  after 
the  execution  of  said  contract  with  the  dtf . 
appellant  requested  the  directors  of  the  re- 
spondent to  approve  said  contract,  whidi 
the  latter  refused  to  do;  and  on  the  18tb 
of  July,  1891,  the  directors  of  respondeat 
passed  a  resolution,  which,  after  red  ting  the 
various  cmitracts,  expressly  repudlaiCed  tiie 
contracts  made  by  appellant  to  Howard  and 
others,  and  the  contraot  between  Howard 
and  others  and  the  dty.  And  between  Ote 
1st  of  June,  1891.  and  Qie  date  of  said 
resolution,  the  resiKHident  did  not  receive 
any  money  from  the  appelant  After  that, 
respondent  continued  to  furnish  water,  as 
before,  until  the  2d  of  May,  1892,  coming, 
however,  to  be  acting  undt^  the  original  con- 
tract of  November  6,  1800;  but  there  were 
continuous  dlfllcultles,  disagreements,  and 
troubles  between  the  appellant  and  the  re- 
spondent and  on  the  said  2.  1892,  re- 
pendent  disconnected  its  water  with  the 
mains  of  the  appellant,  and  refused  to  for- 
nish  any  more,  whereupon  appellant  brought 
this  action  to  enjoin  the  respondent  from 
thus  shutting  off  the  flow  of  water  into  the 
mains  and  pipes  of  appellant 

Upon  the  foregoing  facts,  comisel  disnissed 
a  number  of  impwtant  questions,  whicn. 
under  our  view,  need  not  be  here  deter- 
mined; but  In  order  to  fully  preset  the 
case,  we  will  notice  a  few  of  such  questions. 
UesDondent  contends,  among  othtr  tblDjck- 
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that  tbe  wigliial  acreemcot  of  KoTember  <t, 
1890.  waa  Told  because  It  waa  agalnat  pab- 
lie  policy.  In  that  Ita  pnrpoae  was  to  pre- 
vent tbe  dtf  frotD  acquiring  Ita  own  water 
supply,  and  to  obtain  a  monopoly  of  the' 
business  of  furalslimg  water  to  the  city  tot 
20  years;  becaose  It  imdwtook  to  take  away 
from  the  directors  of  respondent  all  power 
over  Its  business  for  20  yeara,  and  to  Test 
such  power  in  two  persons,  one  whom  was 
not  even  a  member  of  the  corporation  re- 
spondent; because  It  undertook  to  form  a 
partnership  between  tbe  two  cmiKiratloDSf 
and  to  oonw^date  said  two  corporations, 
which  Is  not  authorized,  except  In  cases  of 
railroad  and  mining  corporations;  and  be- 
cause tbe  said  contract  was  in  other  re- 
spects Ditra  Tires,  In  the  t»-oadest  sense. 
Respondent  also  contends  that  the  contract 
betwem  ai^>eUant  and  Howard  and  others 
was  void  In  many  respects,  and  particularly 
because  It  was  made  In  contemplation  of  the 
city  of  San  Diego  taking  tbe  place  of  How- 
ard and  others,  and  that  the  contract  be- 
tween Howard  ft  Oo.  and  the  dty  was  Told 
for  many  reasons,  and  particularly  because, 
under  the  conatttntlon  of  tbe  state.  It  was 
tbe  duty  of  the  cl^  to  fix  the  rates  of  water 
furnished  by  appellant  annually,  and  that 
tbe  had  no  right,  by  one  act,  to  fix  the 
rate  of  wat«r  for  20  years;  ateo,  because 
the  dty  cotmcQ  coold  not  grant  a  anbsldy. 
AH  these  propoeltlona  are  contested  by  ap- 
pellant Some  of  tbe  foregdng  propositions 
are  of  rery  great  Importance^  and  their  un- 
necessary detmnlnatlon  here  might  famish 
-precedents  which  would  foredose  or  em- 
barrass the  rights  of  future  litigants  without 
a  hearing.  We  will  not,  therefore,  determine 
those  questions,  because  we  think  that  the 
Judgment  iboald  be  ftfflrmed  tor  another 
reason. 

Assuming  that  the  contract  of  NoTcmber 
«,  1890.  la  a  ralld  one.  stlU  we  think  that 
the  rights  of  tbe  respondmt  must  be  deter- 
mined upon  that  contract  alone.  That  con- 
tract did  not  glTe  to  tbe  appelant  the  right 
to  make  the  contract  with  Howard  and  oth- 
^n;  and  certainly  the  contract  between  How- 
ard and  others  and  the  dty  of  San  Diego  Is 
one  which  cannot  bind  reepondeot  In  any 
way,  and  the  two  last-named  contracts  are 
eesentislly  different  from  tbe  one  of  Norem- 
ber,  1890.  And  one  essential  difference, 
which  Is  Imp<^tant  and  substantial,  so  far 
as  the  rights  of  respondent  are  concerned.  Is 
that  the  latter  contract  gives  to  the  dty  of 
San  Diego  the  right  to  determine  what  ex- 
tensions should  be  made  to  appellant's  sys- 
tem of  pipes,— what  the  operating  expenses 
shall  be,— while  the  contract  of  Norember, 
1S90,  Testa  that  power  entlrdy  In  the  two 
trustees  named  therein;  and  the  result  of 
the  said  proTlslon  of  the  later  contracts  was 
one  of  the  principal  causes  of  difference  be- 
tween the  two  parties.  Moreover,  the  6 
per  cent  and  S  per  cent  items  In  the  lattf 
•contracts  were  essentially  different  from  any- 


thing contained  In  the  contract  of  1890. 
And,  as  the  appdlant  Imristed  upon  Its  rl^iti 
under  the  said  contract  with  the  dty,  the 
respondent  had  the  rlf^t  to  stop  ftuml^hlng 
Its  water;  and  appdlant  has  no  l^al  rem- 
edy by  injunction  to  compel  respond^t  to 
continue  Its  supply  oi  water,  as  provided  for 
hi  tbe  oontzact  of  November,  1890.  And  we 
do  not  think  that  tbe  erldence  shows  any 
Talld  ratification  ot  ssid  latter  contracts  by 
respondeat 

Appdlant  contends  that  even  If  It  be  not 
entitled  to  an  Injunction,  a  nonsuit  should 
not  have  been  granted,  but  that  the  court 
sbould  have  gone  on,  and  taken  an  account- 
ing between  the  parties.  The  prayo*  of  the 
complaint  in  addition  to  asking  an  injunctlofi, 
prays,  also,  for  Judgment  against  the  re- 
spondent tor  $10,000  damages,  and  also  "that 
the  rights  of  plaintiff  and  tbe  d^endant  as 
to  the  dlTlaitm  ot  tbe  money  realised  from 
the  amount  recetved  from  the  dty  under 
said  sublease  be  ascertained  and  deter^ 
mined."  But  cortalnly,  appellant  showed 
no  case  for  damages  agaJnat  tbe  respondent; 
and,  OS  the  complaint  proceeds  upon  tbe 
theory  of  the  validity  of  the  sublease  to  the 
dty,  we  do  not  think  that  plaintiff  is  ^ti- 
tled to  any  accounting  based  upcm  the  ooa- 
tract  with  tbe  dty.  If  It  be  true,  as  con- 
tended by  appellant,  tbat^ome  of  the  mem- 
bers of  the  corpwatlcHi  respondent  enconr- 
sged  the  contracts  with  Howard  and  others 
and  with  the  d^,  appellant  may  hare  some 
cause  to  complain  of  a  want  oi  fair  dealing: 
but  when  COTporate  bodies  are  contracting 
with  each  other,  they  should  keep  In  remem- 
brance the  <^d  saying  of  Lord  Coke,  that 
corpora tiona  have  no  souls.  The  Jndgmeait 
and  order  denying  a  new  trial  are  affirmed. 

We  concur:  HARRISON,  J.;  PATBR- 
SON,  J.;  FITZOBBALD,  j. 


BANFIBLD  t.  BANBTBLD. 

(Snimme  Court  of  Oregon.    Nor.  18,  189B.) 

KaroHHATiOR  or  ITotb. 

Plaintiff  purchased  from  defendant  a 
bond  for  a  deed  of  land,  and  at  the  time  of  the 
sale  defendant,  who  had  the  bond  In  bis  po»- 
sessioii.  stated  that  there  was  $600,  **may  be  a 
little  more  or  a  little  less,"  dae  tbereiui,  anp- 
poslng  such  to  be  the  case,  bnt  withoat  pre- 
tending to  have  actual  knowledge  on  the  sub- 
ject For  aeveral  weeka  prior  to  executing  the 
note  In  payment  therefor,  plaintiff  had  the 
bond  In  nU  possesion,  bnt  made  no  attempt 
to  ascertain  Hie  actual  amoant  due  thereon, 
though  he  had  the  data  necessary  to  the  cal- 
culation. BM,  that  he  was  not  entitled  to  a 
refonnation  at  tbe  note,  thongh  the  amount 
due  on  the  bond  was  f300  nuns  than  the 
amount  stated  by  defendant 

Appeal  from  circuit  court  Multnomah  eoaa- 
ty;  L.  B.  Steams,  Judge. 

Action  by  M.  a  Banfleld  against  Jseob 
Banfleld.  Th««  was  judgment  tor  defend- 
ant, and  i»lalBtlff  appeals.  Afflrmed. 
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G.  G.  Qammaiu.  for  appelant  Dtfl  Bta- 
art,  for  retpmideot. 

PBB  CTIBIAM.  Thlfl  la  a  salt  txf  restrain 
an  actioD  at  law.  and  compri  the  reformation 
of  the  note  upon  which  the  action  Is  found- 
ed. Briefly  the  facta  are  that  in  September, 
lSdO»  Oie  plaintiff  purcbased  of  his  brother, 
the  dtifendant,  a  certain  tract  of  land  in 
Portland,  tor  whldi  defendant  held  a  bond 
for  a  deed,  upon  which  some  27  nxKithly  In- 
stallments of  910,  and  Interest,  had  been 
p;ild,  and  duly  Indmed  thereon,  and,  as 
consideration  for  the  purchase,  paid  9600  In 
money,  and  asBumed  and  agreed  to  pay  the 
balance  of  the  purchase  price  which  defend- 
aht  was  to  pay  tor  the  property,  and,  some 
three  or  four  weeks  later,  gave  the  note  In 
suit  for  1600.  At  the  time  of  the  sale  the 
bond  wa«  In  the  possession  of  the  defendant, 
and  be  r^resented  or  stated  to  the  plaintiff 
that  there  was  $600,  "may  be  a  little  more 
or  a  little  less,"  dne  thereon,  he  supposing 
and  bdierlng  «ach  to  be  the  case,  and  with- 
out baTlng  or  pretending  to  have  any  ac- 
tual knowledge  on  the  mbject.  In  fact,  it  Is 
admitted  that  be  did  not  pretend  to  hare 
made  any  d^tnlte  calculation  as  to  the 
amount  unpaid,  nbr  was  he  content  to  do 
so.  Soon  after  the  purchase  the  nond  was 
assigned  to  plaintSF,  and  at  the  time  of  exe- 
cuting the  note^  and  for  some  three  or  four 
weeks  prior  thereto,  was  In  his  pMsesslon; 
bnt  without  making  any  attempt  to  ascer- 
tain the  actual  amount  unpaid  thereon,  al- 
though the  data  for  so  doing  appeared  on  the 
face  of  the  bond,  he  executed  and  deUrered 
the  note  In  suit  for  f600.  More  than  a  year 
afterwards,  and  after  he  had  paid  19  or  16 
Installmrats  of  the  pnr<^a8e  price,  and  after 
be  had  been  sued  on  the  note,  be  discovered 
for  the  first  time,  as  he  claims,  that.  Instead 
of  $60U  being  unpaid  on  the  bond,  there  was 
In  fact  $660  unpaid  on  the  principal,  and 
1154  accumulated  Into-eat;  whereupon  he 
commenced  this  suit  to  have  the  note  re- 
formed by  reducing  the  amount  thereof  to 
$841.40,  instead  of  $000,  the  amount  tor 
which  It  was  originally  given,  claiming  that 
he  was  Induced  to  execute  the  note  by  the 
misrepresentation  of  the  defendant  as  to  the 
amount  unpaid  on  the  bond. 

While  we  concur  with  counsel  for  pUlntlff 
that  In  equity,  whenever  a  poeitlve  repre- 
sentation of  facts  Is  made  which  are  or  may 
be  assumed  to  be  within  the  knowledge  of 
the  iMurty  making  it,  the  rec^vlng  party  is. 
In  general,  entitled  to  rely  and  act  upon  It, 
and  Is  not  bound  to  yerlty  the  truth  of  the 
representation  by  an  independent  investiga- 
tion, yet  we  see  no  room  for  the  application 
of  the  doctrine  In  this  case,  llie  amount 
impald  on  the  Imnd  was  a  simple  matter  of 
calculation,  which  It  is  admitted  defendant 
was  not  competent  to  make,  nor  did  he  pre- 
tend to  have  any  definite  information  thereon; 
and  his  representation  cannot  be  considered 
as  a  positive  dedaration  of  a  tact  within  bis 


knowledge,  but  rather  an  expression  of  so 
opinion  from  InftinDatUm  equally  aecesailile 
to  both  parties,  and  upon  which  plaintiff, 
under  the  drcumstancee,  had  no  rtg^t  to 
t^y.  He  was  as  equally  aUe  to  fMm  his 
own  opinl<»D,  and  to  o(Hne  to  a  eorrect  Judg- 
ment as  to  the  amount  unpaid  oo  the  bond, 
as  the  defendant  and  cannot  SmOjr  dalm  t» 
have  be«i  misled  by  the  stntUMOt.  Wmn 
tba  deoree  mnst  be  afflnnsd. 


LOYBJOY  et  aL  V.  WlLLAHBTTB 
TRANSP.      IJOCKS  OO. 
(Supreme  Court  of  OvegtHi.    Nor.  13,  1893.) 
Rkuww  vboh  Jcdombnt  —  DiscRsnoN  or  Codst. 

Under  Hill's  Code.  S  102.  proriding  that 
the  court  may  relieTe  a  party  from  a  jads- 
ment  taken  against  him  tbrouj^  his  mlMske, 
on^  a  idain  abuse  of  discretion  in  rinsing  re- 
lief will  be  reviewed. 

Aj^eal  from  circuit  court,  ICnltnoiinkooiin- 
ty;  B.  D.  Shattuck,  Judge. 

FetltloD  of  Amos  L.  LoveJoy  and  otheo  ftr 
relief  frcnn  a  judgment  r^idered  against 
them  In  an  action  by  them  "^gat^irt  the 
Willamette  Transportation  &  Locks  Gom- 
pany.  -  Petltirai  denied^  and  pstttlaiMa  ap- 
peal. Afilrmed. 

J.  W.  Whalley  and  Dell  Stuart,  for  appel- 
lants.  J.  C.  Ifordand,  for  req^ondemt. 

PBB  GURIAU.  This  la  an  appeal  from  an 
Older  oi  the  circuit  court  denying  ttie  petl- 
tion  of  plaintiffs  for  relief  from  an  original 
judgment  of  the  court  against  them.  The 
petttton  la  brou^t  noAee  section.  102,  Hill'* 
Code,  which  provides  that  the  coort  may 
"relieve  a  party  from  a  Judgment,  Mrder  or 
other  proceeding  tak^n  against  him  tJuoogb 
his  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect"  The  record  shows  tliat  the 
plaintiffs  bad  commenced  an  action  to  recover 
certain  real  property  described  therein,  and 
tfliat  tba  court  had  found  against  Umo,  and 
adjuoged  the  defendant  entitled  to  the  prop- 
arty  as  the  owner  Hiaeot.  The  petitioB  is 
baaed  tm  the  fact  that  the  Judgment  was  ob- 
tained Against  the  plalntlflb  by  mistake  as 
to  the  locus  in  quo.  In  this:  that  they  were 
(dalming  in  such  action  an  Island  In  the 
Willamette  river  other  and  dlfferoit  tram  the 
Island  claimed  by  the  defendant  'Rtera  are 
numerous  affidavits  filed  In  support  of  ihe 
petition  and  against  It.  It  fs  admitted  thai 
a  petition  for  r^ef  from  a  Judgment  nndpr 
section  102.  supra.  Is  addressed  to  the  dis- 
cretion of  the  court,  and,  conceding,  wtthout 
deciding,  that  an  or6ee  granting  or  denyins 
such  a  lietitlpn  Is  appealable,  the  question  is, 
was  tiie  order  of  the  court  denying  aodi  peti- 
tion an  abuse  of  its  discretion?  The  Jndpe 
who  denied  the  petition  tried  the  cause. 
He  Is  able  and  experii'ncod,  and  fnntlliar 
with  the  place  aud  Its  surroundings  where 
the  alle^  island  or  lanJ  in  dl^uts  lies. 
While  the  motion  wa«  pradlng  sod  aader 
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eonrideratton.  la  orAer  to  Iwtter  qnaltfy  Mm- 
metU  to  nnderetand  and  apply  the  fiictn  a\- 
leeed  In  the  affldaTltB  pro  and  ea^  he  Ttelted 
tbe  idaee  «liare  the  land  hi  dlspnto  Ues.  and 
made  a  carofdl  Inrestlgatlon  of  the  facts 
as  to  its  location,  and,  after  mature  constdera- 
tkm,  refused  to  allow  the  relief  asked.  In 
▼lew  of  tbeae  taetM,  tlie  nisi  prins  Judge  Tras 
well  qnallfled  to  inss  an  Intelligent 
ineut  vpoa  the  matter  submlttoA.  and  It  Is 
not  OKRigh  that  we  might  reach  a  dlffovnt 
condnalMi  to  Jnstuy  an  InterfCrenoe  with  the 
exercise  of  his  dlscretlOQ.  There  must  be 
not  m«rel7  enw  of  judgment,  Uit  bxiA  an 
enrdse  of  It  aa  amounts  to  a  plain  atrase  of 
dlscretlcm.  Oar  examlnatloa  of  the  record 
liaa  not  satisfied  na  that  the  order  should 
be  dlatuihed.  and  It  Is  therefore  affirmed. 


WAHREN  t.  CROSBY,  Mayor,  et  aL 
(Si^reme  Ooart  of  Oregon.  Not.  S,  1893.) 

CONSTITUTIOKAL  LaV— STATDTBB— AhBTTDHIHT  BT 
RSFEHBHCI  TO  TlTLB — RbPBAL  BT  IMPLICATION. 

L  Const,  art  4,  i  22,  which  provides  that 
"no  set  shall  erw  be  revised  op  seetlcHi  amend- 
ed br  mtfe  reference  to  its'  tltl&  bat  tbe  act 
revised  or  section  ammded,  shall  be  set  forth 
and  published  at  full  lenfrth,"  does  not  inhibit 
the  enactment  of  a  general  law  which  Is  com* 
plete  and  perfeet  la  itself,  and  not  amendatory 
or  revlsorr  In  its  diaracter,  tiiongh  such  law 
hy  imidicatlon  amends  other  statutes  on  the 
Hame  subject  State  r.  Wright,  12  PacL 
708,  14  Or.  870,  overruled. 

2.  Laws  lfi03,  p.  !!&  '*An  set  to  secure  a 
more  ramveDlent  nude  of  making  assessments 
and  of  collecting  and  paying  taxes,"  etc., 
which  hj  section  9  eliminates  from  the  special 
act  IncorporatiDg  the  city  of  Asturla  the  pro- 
vislMU  oonferrlog  on  such  dty  power  to  as- 
sess, levT,  and  collect  all  taxes,  u  not  lovalid 
because  it  amends  such  special  act  without  set- 
ting forth  in  full  the  section  as  amended. 

Apifeti  from  drcnit  oonat,  Olataop  conuty; 
T.  A.  McBride,  Judga 

Aetiim  1^  IC  8.  Warren  asalast  U.  a  On» 
by,  mayw  of  tbe  tity  of  Astnia,  Or,,  and 
othm,  to  enjoin  soch  dty  from  Incurring 
fnrtha  expense  In  assessing  and  collecting 
the  €itj  taxes  for  the  year  18^  From  a 
Judgmoit  In  faTW  of  plalntift,  defmidants  ap> 
peaL  Affirmed. 

J.  F.  Hamlltmi,  for  ^ppdlanta.  Oewge  No^ 
land,  for  nspondoat 

LORD,  a  J.  This  Is  a  suit  brought  by  a 
taxpayer  of  the  <dty  of  Aatcoia  to  oijoln 
tbe  city  from  Incurring  any  further  expense 
in  assessing  and  collecting  a  city  tax  for  the 
year  1888.  The  question  sought  to  be  raised 
Is  the  right  of  tbe  city  of  Aatmla  to  assess 
and  collect  a  dty  tax  tor  said  year,  in  dis- 
regard of  the  general  law  of  the  state.  Tbe 
contention  Is  that  the  general  act  Is  amenda- 
tory of  section  38  of  the  special  act  Incorpo- 
rating the  city  of  Astoria,  In  violation  of  sec- 
tion 22,  art.  4,  of  the  constltutl(m,  which  pro- 
Tides  ttat  "no  act  shall  ever  be  revised  or 


amendefl  hj  mere  refoenee  to  Its  title,  but 
tbe  act  rerlsed  or  section  amaided,  shall  be 
set  forth  and  published  at  full  length."  The 
general  act— passed  at  the  last  session  of  the 
legislature— is  ^titled  "An  act  to  secure  a  i 
more  convenient  mode  of  maUng  assess-  / 
ments  and  of  collecting  and  paying  taxes,"  I 
etc.,^  and  consists  of  nine  distinct  sections, 
which,  In  substance,  proTide  as  follows:  Sec-  ! 
tl(m  1  {MroTldes  for  four  additional  columns  to 
the  assessment  and  tax  rolls,  to  be  bended 
"Cities,"  "School  Districts."  "Amt  City 
Tax,"  and  "Amt  School  District  Tax,"  and 
for  Inserting  the  name  of  the  city  or  school 
district  In  which  each  Item  of  property  Is 
assessable.  Section  2  provides  for  listing  tbe 
dHes  and  school  districts  In  tbe  several 
counties  In  alphabetical  and  numericiil  order 
upon  a  page  or  pages  of  tbe  tax  roll,  with 
the  aggregate  value  of  all  the  assessable  prop- 
OTty  In  each  dty  and  district  set  opposite  tlie 
name  or  number  thereof.  Section  3  provides 
tor  taxing  property  In  cities  and  school  dis- 
tricts according  to  Its  valuation  by  the  coun- 
ty assessors,  and  for  furnishing  the  proper 
officers  of  such  dtlee  and  districts  with  state- 
meulB  of  the  aggregate  valuation  of  the  as- 
sessable pr(^)erty  in  their  respective  cities 
and  dlstrlcta  Section  4  provides  for  annual 
notice  to  tbe  clerks  of  the  several  countj- 
courts  of  Oie  rate  per  cent  of  the  tax  levy 
In  each  dty  and  school  district  in  the  re- 
spectlTe  counties.  Section  6  provides  for 
computing  the  tax  upon  the  property  of  each 
Individual  by  tbe  several  clerks  of  the  coun- 
ty courts,  and  ^tending  the  same  so  as  to 
show  the  aggregate  tax  of  each  Individual 
upon  his  prc^>«ty  In  the  respective  cities  and 
districts.  Sections  6  and  7  provide  for  the 
collection  of  such  taxes,  and  the  payment 
thereof  to  the  respective  cities  and  school 
districts  for  which  they  were  collected.  See- 
ti(m  9  proTldes  "that  aU  laws  providing  for 
assessors  In,  or  assessments  of  property  by 
any  school  district.  Incorporated  town  or  dty 
and  an  laws  In  conflict  herewith,  be  and  tbe 
same  are  hweby  repealed."  By  this  act  the 
power  to  assess  and  ct^ect  taxes,  conferred 
on  the  dlfterent  dtles  of  the  state  by  their 
chartm,  and  also  upon  the  different  school 
districts,  as  well  as  tbe  duties  connectid 
therewith.  Is  transferred  to  the  coun^  offi- 
cers designated  therein.  Section  38  of  the 
special  act  incorporating  the  dty  of  Astoria 
provides  that  Its  common  council  shall  hare 
powCT  "to  assess,  levy  and  collect  taxes  for 
general  munldpal  purposes,  upon  all  prop- 
erty, real  and  personal,  which  Is  taxable  by 
law  fOr  state  and  county  purposes."  It  will  > 
be  observed  that  the  effect  of  the.  genexal  ' 
act  is  to  eliminate  from  section  38  of  the  ' 
spedal  act  the  power  conferred  on  the  com- 
mon council  to  assess  and  collect  taxes  for 
munldpal  purposes,  and  to  transfer  it  and 
the  duties  connected  tha«wlth  to  the  officers 
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of  the  connty  so  AMignnfirA.  Ttiti^  It  is 
claimed,  la  such  a  change  altwatlon  of 
section  38  as,  In  eftect,  amends  It  without 
conforming  to  the  requirements  of  section  22, 
t^art  4.  of  the  constitution;  and  hence  that 
such  a  change  or  alteration  could  not  be 
legally  made  without  setting  forth  and  pub- 
lishing at  full  length  such  section  as  changed 
or  modified.  The  question,  thwefore.  to  be 
detemilned  la  wbetbw  the  general  act  comes 
within  the  scope  of  the  constitutional  provi- 
sion invY^ed.  The  language  of  that  proTlslon 
is  both  prohlbltorr  and  mandatory.  By  Ita 
terms  It  Inhibits  the  rertslon  or  amendment 
of  an  act  by  mere  reference  to  Its  title,  and 
requires  that  the  act  rerlaed  or  section 
amended  shall  be  Inserted  at  length.  It  does 
not  purport  to  Umlt  or  restrict  the  power 
of  the  legislature  In  the  enactment  of  laws. 
I  It  rdates  only  to  the  mode  or  form  In  which 
f  the  legislative  power  shall  be  exercised.  Ita 
[  iHH>hibltlon  is  against  legislation  effected  by 
f  modes  not  Iol  confwmil?  with  ita  require- 
n^ents.  The  erll  it  sought  to  remedy  was  the 
mode*  In  which  the  leglslatlre  power  was 
sometimes  exercised  in  the  enactment  of  re- 
visory or  amaidat(H*y  laws.  This  evil,  as  la 
well  known,  was  the  practice  of  amending 
or  revising  laws  by  additions  or  other  altera- 
tions, which,  without  the  presence  of  the 
original  law,  were  usually  mrintdllglMe. 
Acts  were  passed,  amending  an  existing  stat- 
ute by  substituting  one  phrase  tor  another, 
or  by  Inserting  a  sentence,  or  by  repealing  a 
sentence,  or  a  part  of  a  sentence,  In  some 
portion  or  section  thereof,  which,  as  they 
stood,  often  conveyed  no  meaning,  and,  with- 
out examination  and  comparison  with  the 
original  statute,  failed  to  give  notice  of  the 
changes  effected.  By  such  means  an  oppw- 
tunlty  was  afforded  for  incautious  and  fraud- 
ulent legislation,  and  endless  confusion  was 
introduced  into  the  law.  Legislators  were 
often  deceived,  and  the  public  Imposed  upon 
by  such  modes  of  legislation.  To  prevent 
these  consequences,  and  to  secure  a  fair  and 
tnt^lgent  exercise  of  the  lawmaking  power, 
was  the  object  of  the  constitutional  provision 
I  in  question.  This  object  it  accomplished  by 
Imposing  a  limitation,  not  on  the  power  of 
the  legislature  to  make  laws,  but  upon  the 
mode  lu  which  that  power  should  be  exer- 
cised In  the  enactment  of  amendatory  or  re- 
viswy  lawB.  U.the  act  la  In  Itself  complete 
and  perfect,  and  is  not  amendatory  or  re- 
vlsory  In  Its  character,  It  la  not  Interdicted 
by  this  provision,  although  it  amends  by  im- 
plication otbor  legislation  upon  the  same  sab- 
Ject.  Such  an  act,  although  It  may  operate 
to  change  or  modify  prior  acts,  is  not  within 
the  mischief  designed  to  be  remedied  by  said 
section  22.  "Statutes,^  says  Judge  Ooc^y» 
j  "that  amend  otha«  by  implication  are  not 
,  nithin  this  provision,  and  it  is  not  essential 
that  they  even  refer  to  the  acta  or  sections 
which  by  implication  they  amend."  Cooley, 
Const.  Lim.  p.  1S2.  H«ioe  an  act  <tf  the  leg- 


ialatnre,  not  amendatory  la  duurmctar,  bat 

original  In  form,  and  comi^ete  In  Itadf,  ex- 
hibiting on  ita  face  what  the  law  la  to  be, 
its  purpose  and  scope,  is  valid,  notwithstand- 
ing It  may.  In  effect,  change  or  modify  aome 
other  law  upon  the  same  subject 

As  the  general  act  under  consideraXlon  de- 
prives the  cities  and  school  districts  of  the 
state  of  the  power  to  assess  and  cdleot 
taxes,  which  had  been  theretofore  conferred 
upon  them  1^  ape<dal  and  gmeral  laws,  it 
Is  claimed  tiiat  this  Is  such  a  change  or  al- 
teration of  those  laws  in  that  partlcalar  as 
la  amendatory,  and  that,  unless  the  genml 
law  sets  forth  and  repuldlshes  at  loigtii  the 
part  or  section  Oiereof  as  amended.  It  direct- 
ly falls  within  the  constltutloQal  Inhibition, 
and  la  void.  Hence,  as  ttae  (rffeot  of  the  act  , 
is  to  take  from  the  dty  of  Astoria  the  power 
to  assess  and  collect  taxes,  conferred  upon  It 
by  section  38.  mtpra^  it  Is  amendatory  of  that ' 
section,  and,  for  like  reason,  unconstitutional 
lUs  construction  of  the  qonstltuUonal  pro- 
vision in  question  Is  based  on  the  assump- 
tion that  any  act  of  the  legislature  whldi 
in  effect  alters  or  changes  an  eiisttag  law, 
or  part  thereof.  Is  an  amendment  of  It,  and 
void,  unless  it  Inserts  the  law  at  loigtti,  or 
aucdi  part  as  changed  or  amended.  In  sup- 
port of  this  construction  we  are  dted  to  the 
case  of  Stato  v.  Wright,  14  Or.  870,  12  Pac 
Rep.  708,  in  which  Strahan.  J.,  said:  "In  leg- 
islatlon  an  amendm«i^t  means  an  alteration 
in  the  draft  of  a  bill  pr(^;>oBed,  or  In  a  law 
already  passed.  Rap.  &  L.  Law  I>k|t.  tit  , 
'Amendment'  So  that,  if  this  act  alters  the  ' 
legal  effect  of  the  charto*  ot  the  dty  of  As- 
toria In  a  partioulax  already  covered  and  pro- 
vided for  1^  the  chartM',  then  It  Is  to  be 
taken  as  an  amendment  of  the  diarter. 
This  is  not  a  case  where  new  and  additional 
pow«B  are  added  by  way  of  sapplanenU  but^ 
the  change  or  alteration  of  an  existing" 
power;  and  I  think  It  la  too  plain  nrgo- 
ment  that  it  Is  an  amaidatory  statate;**  In 
that  case  the  act  under  coBrid»atf(»i  iKrovId* 
ed.  In  substance,  that  "every  po-son  obtain- 
ing a  license  to  sell  spirituous  or  vinous  lie- 
nors shall  pay  into  the  treasury  of  the  coun- 
ty, city  or  town  granting  sacn  license  tiie 
sum  of  three  hundred  dollars  per  ■«*mm, 
and  In  the  some  propivtlon  for  a  less  period, 
or  two  hundred  doUars  per  annum,  and  Is 
the  same  proportion  for  a  less  potod,  tor  a 
license  to  sell  malt  Uqurars  only:  provided, 
that  no  llc«ise  shall  be  granted  tor  a  less 
period  than  six  months:  and  be  it  farther 
provided,  XSiRt  no  license  to  sell  sidiltDaai, 
malt  or  vinous  liquors  shall  be  graitted  by 
any  Incorporated  or  town  for  a  less  sum 
than  that  hereinbefore  spedfled,"  etc  Ihs 
effect  of  this  act,  If  valid,  was  to  amend  the 
charter  of  every  dty  and  incwporated  town 
in  the  state.  As  the  dly  of  Astoria  by  its 
charts  had  the  power  confttred  npon  it 
throu^  Its  common  coundl  to  license  and 
tax  barrooms  and  drinking  shops,  and.  In 
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pnTHoanoe  tbtnof  ,  bad.  iMUMWd  an  ordinance 
&iing  tbe  mm  at  f200  per  annum,  for  wblcb 
licenses  were  granted  and  Issued,  the  effect 
ol  the  act  iras  to  r^>eal  such  ocdlnanqe  In 
so  far  as  It  fixed  a  different  amonnt  for  tbe 
license  than  the  sam  iMreiicribed  W  tlie  act, 
and  to  limit  the  power  of  the  commcm  ooun- 
cll,  under  the  ctaarter,  to  grant  licenses  tor 
sums  leas  ^btaa.  those  named  In  the  act 
!  While,  therefore^  the  effect  oi  the  tuet  waa 
to  alter  or  change  to  this  extent  an  eristing 
power.  It  was  prodaoed  by  such  act  repeal- 
ing pro  tantis  tqr  ti^pllcatlon,  the  section  of 
the  charter  whldi  conferred  it  The  act  it- 
s^  Is  comj^ete;  Its  meaning  and  scope  pliUn 
and  sHwrent;  nor  Is  there  anything  on  Its 
face  to  erlnee  an  amendatoiT  character.  It 
Is  an  Indepenflent  act  of  legislation,  dwlgned 
to  regulate  tbe  sale  of  liquor  In  tiie  state. 
"When  an  act  of  this  diaracter  so  operates 
as  to  modify  or  change  prior  acts  of  legis- 
lation. It  does  not  fall  irltUii  the  mtachleC 
designed  to  be  remedied  ttie  oonstltatlon, 
although  tiie  effect  Is  to  altar  or  ^amoid  1^ 
ImpUcatlcm  some  prior  legislation  upon  the 
same  subjeqt  To  hold  otherwise,  and  giTe 
this  oonstitutlaaal  prorlskn  llift  construction 
claimed,  would  be^  in  effect,  to  dsdam  that 
the  legislature  Is  powerless  to  pass  any  act 
changing  or  altering  In  any  rsf^eot  the  stat- 
ute law  (tf  tUs  stats  without  r»enaedng  and 
republishing  at  length  orery  section  of  all 
prior  statutes,  gmeral  and  qwdal,  that 
mlf^it  be  affected  by  Ibe  new  statnta  Wo 
do  not  tbink  that  such  opnstmction  is  tm- 
able,  or  sustained  the  adJudlcatttHia. 
Statutes  which  amend  or  repeal  others  by 
impUcati<m  an  not  obnnlons  to  the  constt 
tntton.  If,  therefore,  the  general  act  now 
in  qnestkni  la  oomi^ete  In  Itself  as  an  Inde- 
pen^nt  act  of  lei^datlMi,  although  It  may 
<V6tate  to  diange  w  modify  some  prior  law, 
tt  does  not  fall  within  tbe  oonstltutlfmal  In^ 
hlUtlon,  and  Is  valid:  In  fwm  tbe  act  is 
orli^nal,  and  not  amendattoy'  It  does  not 
assume  to  amend  or  revise  any  prior  general 
or  spedal  act  ot  section  tbeinot,  but,  bf 
conferring  on  the  county  officers  the  power 
to  assess  and  collect  taxes  for  the  cities  and 
school  districts  of  tile  stated  It  bod  an  amend- 
atwy  effect  by  impUeation  upon  sucjh  prlw 
leglslatlMi  as  conferred  that  power  on  such 
dUes  'and  school  districts,  and  by  its  last 
section  eipreaaly  repeals  all  laws  providing 
for  assessors  in  assessmmte  of  property 
in  school  districts,  incwporated  towns,  or 
cities.  The  dty  of  Astoria  having  the  power 
conferred  on  It  by  Beqtlon  38,  supra,  to  as* 
sesB,  levy,  and  collect  taxes  for  municipal 
purposes,  tbe  effect  of  the  general  act  In  con- 
ferring upon  the  county  officers  the  power  to 
assess  and  effect  taxes,  but  not  to  levy 
them,  for  cities  and  school  districts  of  the 
state,  was  to  deprive  the  cfty  of  the  right 
to  exercise  such  power,  and.  as  a  conse- 
qucDCe,  the  act  operated  to  change  or  alter 
section  38  by  stilklng  out  the  power  to  as- 


sess and  ccAect  taxes;  or.  In  ottur  words,  tt 
rated  to  amend  mcb.  wecOxm  by  repeaUng, 
pro  tsnto,  that  portion  of  It  by  ImpUcatlon. 
Bat  ttie  act  does  not  purport  to  be  on  amcaid- 
msnt  of  any  prevknu  statute,  special  or  gen- 
sraL   It  is  an  independent  aqt  of  legisla-  1 
tlon,  complete  and  pofect  In  Itsdf.   Tbe  ' 
power  conferred,  and  the  duties  imposed, 
and  all  matters  connected  therewith,  are 
spedfled  In  tbe  body  at  the  act   It  shows 
<«  its  face  what  the  law  Is  to  ba  Neither 
tbe  lefl^staton  nw  tbe  putdic  could  fail  to 
discover  its  poriKMe  and  meaning,  without 
reCnence  to  any  i«tor  l^lslatlon  upon  the 
same  subject   It  is  entitled  "An  act  to  ae-  I 
core  a  more  convenient  mode  of  making  a»>  : 
Bsssments  and  ooUeotIng  and  paying  taxes,'*  | 
etc.,  and  eetabliabes  a  new  pc^tay  of  the 
'state  in  referaoe  to  tin  assessment  and  ocfl-/ 
lection  of  taxes.   Snch  an  act  does  not  faUi 
within  the  constitutional  provision  or  mis* 
dtietf  Intended  to  be  mwdled. 

The  adjudications  ore  numoous  to  the 
effect  that  an  act  which  does  not  assume  to 
amend  prior  l^^latlon,  and  is.  a  complete 
and  perfect  act  1m  ItidfrHita  purpose  and 
scope  wparent  on  its  fiicer-la  not  Intei^ 
dieted  tiy  the  conatltutiMi,  althoui^  tt 
amoids  hj  implication  other  statutes  oa.  the 
same  subject  ba  Pec^ls,  v.  Mabani^.  13 
Mlob  488,  where  a.  similar  provision  of  the 
constitution  of  Michigan  was  under  consid- 
eration, it  waa  ttiM  that  an  act  estaUlshIng 
a  policy  of  government  for  an  Incoriw rated 
clt7,  which  did  not  aasnme  In  terms  to  re- 
Tlse^  sltv,  or  amend  any  sectUm  of  the  city 
charter,  waa  valid,  althon^  by  tbe  transfer 
of  tbe  duties  from  one  aOieee  to  anothw  It 
had  an  amendatory  effect  by  implication  on 
sections  of  the  dty  charter  which  were  not 
re-oiacted  and  republished.  Oooley,  X,  said: 
"It  is  neoct  Objected  that  tbe  law  Is  invalid 
because  in  conflict  with  section  36  of  article 
4  of  ttie  constItnti<m,  wbldi  provides  that 
'no  law  shall  be  revised,  altned,  or  ameaded 
by  reference  to  Its  tttie  only;  but  the  act 
revised,  and  the  section  or  sections  of  the 
act  altered  or  amended,  shall  be  re-oiaeted 
and  published  at  lengOL'  Olie  act  betore  us 
does  not  assume^  in  terms,  to  revise,  alter, 
or  ammd  any  pllw  act,  or  secUon  of  an 
act  but  by  various  tnuufras  of  duties  It  has 
an  amaidatory  effect  by  imi^lcatlon,  and  by 
its  Isst  section  It  repeals  all  Inconsistent 
acts.  We  are  unable  to  see  how  this  con- 
flicts with  ibe  provistoi  referred  ta  If, 
whoiever  a  new  stetnte  Is  passed.  It  Is  nec- 
essary that  all  prior  statutes  modified  by  It 
by  ImpUcatlon  should  be  re-enacted  and  pub- 
lished at  l^igth  as  modified,  then  a  large 
portion  of  tiie  whole  code  laws  of  the 
state  would  require  to  be  republished  at 
every  ses^cm,  and  parts  of  It  several  times 
over,  until,  from  mere  Immensl^  of  mate- 
rial, it  would  be  Impossitde  to  tell  what  the 
law  was.  If,  became  an  act  establishing  a 
police  govenunent  modifies  the  powers  and 
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dttttai  d  Anllbi,  ccBBtaMam  watar  and  ww- 
er  commisakmen,  marahala.  msyon,  and  Jim- 
Ucec,  and  Imposes  new  duties  upon  the  ez- 
ecotlTe  and  ttao  dtlcen.  It  baa  therebir  be- 
come necessary  to  re-enact  and  repabUsh  tbe 
▼arlooB  law*  rdatlng  to  them  all  aa  nmr 
modified,  we  shall  find,  before  the  act  Is 
ocMuidetcd,  ttiat  It  not  only  embtacea  a  la^ 
.portion  of  the  general  lawa  of  tha  atate,  bm 
also  that  It  haa  become  obnoizIooB  to  the 
otha*  provisions  referred  to,  becatve  embrar 
ctng  a  large  nomber  of  objeeta,  caHj  one  of 
wblch  can  be  corered  by  Ita  litla.  ThUm  con- 
atUnttcDal  provl^iion  most  rocelTe  a  reasona- 
ble cc«atnictl(Hi»  with  a  Tlew  to  glre  It  et- 
ftat  Hie  mlacUef  deigned  to  be  reme- 
died was  the  enactmoit  oC  amendatory  stat- 
ntes  In  terms  so  blind  that  leglslatora  them- 
sdT«s  were  sometimes  deoetred  In  regard  to 
their  effect,  and  the  pnMic,  from  the  dlffl- 
calty  In  making  the  necessary  examination 
and  comparison,  failed  to  become  apprised 
ot  the  changes  made  In  the  lawa.  An  amend- 
atiHiy  act  which  pun;Knted  only  to  Insert  cei^ 
tain  words,  or  to  anbstltnte  cme  phrase  tor 
another,  In  an  act  or  aectloa  which  was  only 
reteneA  to,  bat  not  putdlahed,  waa  wdl 
calculated  to  mislead  the  cardees  as  to  Its 
effect,  and  was,  perhaps,  aometimee  drawn 
In^that  fwm  for  that  express  purpose.  Slnd- 
lesa  oonfusIoQ  was  tbns  Introduced  Into  the 
laW)  and  the  constltatlon  wisely  pn^Uted 
such  le^Blatl^m.  But  an  act  complete  In  It- 
self is  not  within  the  mlschtaf  designed  to  be 
remedied  by  this  proTlslon,  and  cannot  be 
held  to  be  pmhlhited  by  it  without  Tlolatlng 
Its  plain  Intent."  This  oonstmctlon  of  the 
Michigan  coostltiitlonal  provlalon  was  reaf- 
firmed In  People  r.  Wands.  23  Ailch.  S85,  and 
In  Bwartwout  t.  Railroad  Ga,  24  Mich.  389. 
In  Bvemham  r.  Hnllt,  45  N.  J.  Law,  S3, 
where  a  similar  prorlalon  of  the  New  Jersey 
constltntlon  was  xmder  consideration,  D^ne, 
J.,  said:  construction  of  this  constttu- 
tlonsl  provision  which  would  sustain  the  con- 
tention of  the  i^intiff  would  lead  to  the 
most  embarrassing  results.  It  would  be 
equivalent  to  holding  that  the  legislature 
can  pass  no  act  changing  any  part  of  the 
statute  law  In  force  in  this  state  without 
re-enacting  at  leofcth  every  section  in  the 
whole  body  of  existing  statutes  that  might  be 
affected  1^  the  new  legislation.  Since  the 
constitution.!!  amendments  went  into  effect,  a 
considerable  number  of  acts  have  been  pass- 
ed designed  to  simiility  and  make  more  efllca- 
dous  the  mode  of  making  and  collecting 
assessments  for  local  Improvements  In  the 
mimlclpallties  of  (his  state.  These  were  sub- 
jects specially  provided  for  In  sections  con- 
talned  in  their  several  acts  of  Incorporation. 
General  acts  have  also  been  passed  provid- 
ing for  the  assessment,  collection,  and  lien 
of  taxes,— subjects  si>edally  provided  for  In 
sections  Incorporating  cities,  towns,  and 
townships,  as  well  as  In  several  parts  of  the 
gowral  tax  law  of  this  stat&   In  many  In- 
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In  laiDg  sectSons,  In  which  it  la  nanal  ta  «a- 
preaa  and  d^ni  the  general  powen  otf  eoipe- 
ratlona.  Sometluiea  they  are  dtatmmted  la 
anpn^riate  placee  In  dUtereot  aecttoos  tt 
the  acts.  If  this  constltudonal  provision  haa 
made  It  neeeasary  to  tb»  ytHUUtr  ut  a  new 
statute  on  the  siUiJect  that  every  prior  stat- 
ute on  the  same  subject  whidi  may  be  al- 
tered OT  modified  dumld  be  Inserted  In  It  at 
length.  It  would  be  quite  impossible  to  leg- 
islate at  all  on  the  sul^eeCs  moatUmed.  or  on 
kindred  anbjecta;  Cor  a  atatste  wUcb  wotOd 
comply  with  such  a  requirement  wonld  prob- 
ably be  obnodona  to  that  other  prorMoa 
of  the  cmutltntlon  that  every  law  sboold  em- 
brace bnt  one  object,  and  that  objeet  AouU 
be  exprceaed  In  Ita  ttfle."  m»  aasae  nde  of 
coostmctkm  has  been  applied  In  other  states. 
Branham  t.  lAuge,  16  Ind.  497;  Ldunan 
V.  McBrldBt  IS  Ohio  Bt  003;  Elx  parte  Pol- 
lard, 40  Ala.  77;  Bridge  Oft.  t.  Olmstesd. 
41  Ala.  8;  Bhielda  t.  Bemut^  8  W.  Ya.  75; 
Baum  T.  :^pbn>l.  S7  Oal.  aU;  ndadmer 
T.  GhadwldE,  5  Or.  165;  Oool^,  Oonst;  Urn. 
U3. 

In  coming  to  the  oondualon  readied  la 
tills  case  wa  have  not  OTMkmked  ttie  iRlod- 
pte  that  a  geoenU  law  win  not  be  consldend 
as  modifying  or  repealing  a  special  or  local 
law,  except  by  express  wonto  or  necessary 
implication.  "Laws  special  and  local  In 
their  application,"'  says  Allm.  J.,  "are  not 
deemed  repealed  by  general  leglslatkm.  ex- 
cept upon  the  clearest  manifestation  at  the 
legislature  to  effect  such  repeal,  and  ordi- 
narily an  express  repeal  by  some  Ineligi- 
ble r^rence  to  the  qpedal  act  la  neeessary 
to  accomplish  tiiat  end."  Peo^e  Qnlgg, 
59  N.  T.  aa  "But"  as  was  said  by  Dixoik, 
J.,  "there  la  no  rule  of  law  vrtilch  prohiMti 
the  ref>eal  a  special  act  by  a  general  one; 
nor  Is  there  any  principle  forbidding  andi  re- 
peal wltiiont  the  use  of  express  words  de- 
daratlve  ot  the  legislatlTe  Intent  to  repeal 
the  entire  statute^"  New  Brunswkdc  t.  VD* 
liamstm.  44  N.  J.  Iaw,  167.  The  qtoestloB 
Is  one  of  intention,  and  the  purpooe  ot  tiie 
general  act  to  modify  or  r^>eal  the  spedsl 
act  must  be  dearly  manifested — the  confllet 
must  be  irreconcllal>le— In  tiie  absence  <rf  ex- 
press words  dedaratlve  at  the  lesislatlve 
intent.  Brown  v.  City  of  Lowell,  8  Uete. 
(Mass.)  172;  Brown  v.  Oounty  Com'rs,  21 
Pa.  St  42;  State  t.  Fltiporter,  17  Mo.  App. 
273;  Fosdick  r.  Village  of  Perry sbarc.  14 
Ohio  8t  4S5,  486;  Sedg.  St  Law,  p.  123L 
In  the  case  at  bar  the  intent  of  the  general 
act  to  Interfere  with  the  power  conferred 
by  sectlcm  38  of  the  charter  Is  clearly  mani- 
fest, and  the  last  sectiwi  Is  »:preBsIy  de- 
clarative of  that  purposei  In  State  t.  Wright 
supra,  the  general  and  special  act  In  tbe 
particular  noted,  are  not  only  deailf  Incon- 
slatCTt  with  each  othtf.  but  tbe  act  also 
expressly  declares  that  "no  lleenae  to  adl 
spiritnona,  malt  or  vinous  Uquora  sball  toe 
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granted  by  any  lncorponted  city  or  town 
for  a  le«  Bum  tb&n  berdnb^ore  Bpedfled." 
la  view  of  these  eonsideratkms.  In  so  far 
as  State  T.  Wrigbt,  sapra,  is  In  conflict  with 
tbe  construction  we  have  glrai  to  the  consti- 
tutional proTlalon  In  question,  It  must  be 
considered  as  orerraled,  and  the  judgmmt 
In  On  ctM  at  bar  iniut  be  afflrmed. 


PHDBRSON  T.  BBATTLB  CONSOU- 
DATBD  BT.  RY.  CO. 
(S«q»eine  Court  of  Washbigton.   Not.  CI 
1888.) 

PsRBOKAir  IimnuB»— BauAsa— Vauditt. 
Where  a  corporation  obtains  a  release 
from  liability  for  personal  injuries  from  the 
person  injured  while  he  is  lying  in  a  honital, 
wlthoat  means  or  friends,  mangled  and  shock- 
ed, and  before  his  woon^  are  dressed,  or  his 
mind  is  composed,  such  release  la  Toid.  Per 
Diubar,  O.  disaantbit 

IMsaentlng  oplniou. 

For  repmrt  of  majmitj  oplnlfui)  aee  88  Pac: 
Bep.  851. 

DT7NBAR,  a  J.  I  dlssoiL  Ttae  teatlmony, 
to  mj  ndnd.  sbows  dearly  (1)  that  the  aipent 
of  tbe  c<Knpaxiy  in  charge  of  the  matter  waa 
(ollty  of  gnm  negligence;  (2)  that  tbe  re* 
■pendent  waa  not  guilty  of  ccmtribntory  neg- 
llgmce;  W  that  undue  adrautage  waa  tak- 
en  of  tiie  respcmdent  to  obtain  tbe  release 
wbldi  tbe  appellant  pleads  In  defense.  I 
do  not  <iuestlon  tbe  law  pronounced  at  great 
length  In  the  majority  opinion,  but  1  assert 
that  it  does  not  govern  this  case.    Tbe  opin- 
ion does  not  state  the  circumstances  under 
whldi  It  la  aliped  tbe  release  was  obtained. 
Wblle  this  man  waa  lying  mangled  and 
shocked  by  tbe  Injury,  before  bis  wounds 
were  dressed  or  hla  mind  composed,  the 
agents  (rf  Ibe  etnnpany  obtained  this  so- 
oaUed  "r^mate."   Tbe  undisputed  testimony 
ahowa  socb  a  condition  of  mind  and  body  as 
would  render  absolutely  farcical  any  attempt 
of  tbe  respondent  to  enter  into  a  contract 
concerning  important  rights.   Oourts  would 
not  besltate  to  set  aside  a  contract  urged  and 
procured  by  a  private  Indiridnal  under  sudi 
drcnmstances  as  are  proven  In  this  case,  and 
no  diff»ent  rule  aboold  be  prescribed  for 
a  corporation.    Oonlracta,  when  th^  are 
honestly  and  fUrly  entered  Into,  must  be 
rigidly  maintained  and  enforced  by  tbe 
courts,  because  contracts,  express  or  implied, 
are  at  tbe  bottom  of  all  business  relations. 
But  a  contract  Is  only  entitled  to  respect 
from  the  presumption  that  tbe  contracting 
parties  were  standing  on  an  equal  footing 
at  the  time  tbe  contract  was  entered  Into. 
WIU  any  man  assert  that  tbe  parties  to  this 
action  were  on  an  equal  fMtlng  at  the  time 
this  contract  was  entered  Into?   Here  was 
a  man  wltbont  means  and  without  4biends, 
torn  and  Inruised  by  an  accident,  and  Jolted 
and  allocked  until  he  was  prostrated,  bis 
wonada  not  jat  acamlned  to  ascertain  U  ibaj 


were  fatal,  ratted  wttti  pbyrtcal  pain,  and 
scared  out  of  his  wits  by'  tbe  misfortuoe  that 
had  overwhelmed  him;  and  while  in  this 
ooodltion— a  condition  of  mind  and  body  ab- 
aointdy  preventive  ct  Intelligent  calcnlatltHi 
—the  company  with  unseemly  baste  thrust 
this  cold  calculating  stipulation  Into  bis  face, 
and  obtained  bis  signature  to  It  ■  The  es* 
■ence  of  a  contract  Is  an  agreement  of  tbe 
minds  of  tiie  parties,  or  the  c(Hisent  and 
harmony  of  their  intentions.  The  clronm- 
ataaces  under  which  tbe  respondent's  sig- 
nature waa  obtained  to  tbe  so-called  "re- 
lease" shows,  Indeed,  no  want  at  harmony; 
but  it  was  unilateral  harmony;  there  was 
but  one  mind  operating;  the  mind  of  the 
re8p(Hid«Dt  was  plainly  In  no  condition  to 
agree  to  anything;  and  appellant  shotild  not 
be  allowed  to  sbelt^  Itself  t>diind  an  In- 
Btmment  obtained  in  sucb  a  wajr.  Tbe  Jndff- 
ment  should  be  affirmed. 


IfSDDT  V.  BN08. 

(Suprsms  Court  of  WsRhiqgton.    Nov.  S, 

1883.) 

COVIVAHTa  iAAINBT  iKOTWBBAKCis  —  WHAT  OOH- 
BTITOTa— BRKAOB— LlABIUTT. 

1.1  HlU's  Code,  I  1424,  proTides  that  a 
warranty  deed  containing  the  words  "convey 
and  warrant"  shall  be  construed  to  contain  ex* 

Eress  covenants  by  the  grantor  to  the  grantee. 
Is  heirs  and  assigns,  that  the  premises  are 
free  from  all  incumbrances,  "and  snch  cove- 
nants  shall  be  obligatory  upon  any  grantor, 
his  hdrs  and  personal  xepresentatlvea,  as  fallr 
and  with  like  effect  aa  If^ written  at  full  length 
In  such  deed."  ffeU,  that  tbe  statute  applies 
to  a  deed  drawn  in  the  form  prescribed  by 
statnte.  and  whtoh  set  out  tbe  exact  thinn 
wazraated  by  the  grantor.  Per  Danbar,  O. 
J.,  dissMiting. 

2.  A  covenant  which  redtes  that  the  gmn- 
tM  covenants,  grants,  and  agrees  that  he, 
*^gidiwt  all  and  every  person  and  persons 
whomsoever  lawfully  dalming  or  to  daim  the 
same,  or  any  part  Uiereof,  shall  and  will  war- 
rant and  forever  defend,"  Is  a  covenant  against 
incnmbrances.   Per  Danbar,  0.  J.,  dissenting. 

8.  Oatstandlag  dty  and  ooonty  taxes  at 
the  time  the  deed  Is  executed  constitute  a 
breach  of  snch  covenant,  and  the  payment  of 
such  taxes  by  the  grantee,  before  any  move  Is 
made  to  collect  the  same,  imposes  a  liability 
on  the  grantor,  under  tlie  oovenant.  Per  Dan- 
bar. O.  3.,  diswnitiDg. 

'  DlasentiDg  optnicm. 
For  report  oC  majwltar  opiiiloiif  see  88  Pao. 

Bep.  008. 

DUNBAR,  a  J.,  (dissenting.)  I  am  unable 
to  agree  with  the  reasoning  or  conelusiona. 
of  the  majority.  I  think  the  contention  of 
the  respondent  that  tbe  deed,  which  Is  made 
in  tbe  form  prescribed  by  statute,  should 
be  construed  as  a  warrant  deed  canring 
implied  covratantn  as  provided  tor  in  said 
statute,  1»  Irreolstlble,  and  that  the  deed 
muat  be  constmed  as  though  such  covenants 
had  been  expressed  therein.  Nor  do  I  think 
with  the  majori^  tbat  tbe  deed  Is  takot  out 
of  Um  statats  becanan  It  la  made  fuller  than 
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the  statatiory  form  requires.  The  excess  Is 
simply  surpliuaee.  and  does  not  bring  It 
within  the  rule  of  "expressio  unlns  est  ex- 
clusio  alterlua."  Nor  do  I  think  that  it  was 
the  duty  of  the  grantee  to  stand  Idly  by  and 
see  the  IncumlHtuices  on  his  land  increased 
by  penalties  accumulating  as  deUnqnent 
taxes.  He  rightly  made  his  damages  as  light 
ns  possible  by  the  payment  of  taxes,  and 
ought  not  to  be  made  to  sutFer  for  doing  that 
which  the  law  in  every  other  character  of 
case  would  compel  him  to  do.  Certainly  no 
IKesumption  will  attach  that  the  taxes  were 
Illegally  levied,  and  will  be  successfully  con- 
tested. The  presumption  Is  exactly  the  re- 
verse. The  Judgment  should  be  afllrmed. 


HOIiLAia>  r.  SOUTHERN  FAJO.  RT.  OO. 

(No.  18,12&) 
(Supreme  Court  ni  Califonda.  Nor.  8^  IB^) 

jMvmr  TO  Ekplotb— Fbllov  SiBTum— Nonos 
ow  Fkiob  Nboliobkcb. 
The  faot  that  an  engineer  odo*  ran  hla 
ttaln  in  40  ndnntes  over  a  distance  ached uled 
for  an  hour,  thoucfa  be  knew  that  hand  can 
and  sectionmen  might  be  on  the  track  ap  to 
10  minutes  before  schedule  time,  no  accident 
having  in  f«:t  occurred,  does  not  show  that  he 
wan  unfit  for  his  portion,  and  that  the  com- 
pany ought  to  have  discharged  Um  after  no- 
tice. 

Departm^t  2.  Appeal  from  siy^alorooiut. 
Yuba  comity;  B.  A.  Davia.  Judge. 

Action  by  one  Holland  against  the  South- 
ern Pacific  Railway  Company  for  damages 
for  personal  injuries.  Judgmoit  for  plain- 
tiff.   Defendant  appeals.  Reversed. 

S.  C.  Deoson,  E.  A.  Forbes,  and  Fred  Blake, 
for  appellant   W.  H.  Carlin  and  Jacob 

Samuels,  for  respondent. 

DB  HAVEN,  J.  This  Is  an  action  bronght 
to  recover  damages  for  personal  Injuries 
sustained  by  the  plalntlfT  while  in  the  em- 
ployment of  the  defendant  as  a  road 
master.  The  Injuries  vere  the  result  of  a 
collision  between  a  locomotive  en^ne  and  a 
construction  train  upon  which  the  plaintiff 
was  riding.  The  engine  which  came  in  colli- 
sion with  the  train  was  ttien  b^ng  used  in 
the  work  at  defendant,  and  was  driven  by 
nn  «igineer  named  Mnlllgaa,  employed  1^ 
the  defmdant  few  that  purpose.  Hie  com- 
plaint alleges  thait  Mulligan,  for  some  time 
prior  to  and  up  to  the  time  of  the  oolllslcxi, 
"had  been  and  was  incompetent,  recklees, 
and  grossly  negligent  in  the  performance  oi 
his  duties  as  an  engineer  and  •  •  •  em- 
ploye of  d^endant,"  and  that  defendant  had 
iu>tice  of  such  incompetency  and  negligoice. 
The  case  was  tried  by  a  Jury,  and  a  verdict 
returned  In  ftivor  of  plain  tiff  for  the  sum  of 
17,500,  and  Judgment  was  rendered  in  the 
superior  court  in  accordance  therewith.  The 
defendant  ap[>eals. 

The  plaintiff  and  Mulligan  were  fdlow 
serranta,  and,  In  ocder  to  entitle  i>lalntiff  to 


th*  verdict  and  Judgment  recorefsd  ta  th* 
superior  court,  it  was  Incnmbent  upon 
him  to  Aow,  not  wUy  that  t^e  Injury  be 
received  was  proximately  caused  by  the 
neg^lgeoce  of  M"Uigmi,  bot  alsft  tbMt  the 
latter  was  incompetent,  and  that  there  was 
negligence  upon  the  part  of  the  defendant  to 
emi^oylng  him  in  the  flzst  instance,  or  in 
retaining  him  In  its  advice  after  notice  of 
his  ^noHnpetency  and  the  alleged  cardess 
and  reckless  manner  in  which  be  had  die- 
charged  his  dnties  as  an  engineer.  It  Is  not 
dalmed  by  the  plaintiff  that  the  defendant 
tailed  to  exercise  reasonable  and  wdlnacy 
care  to  ascertain  whether  or  not  MnlUgan 
was  a  cfHnpetoit  engineer  at  the  time  of 
flxBt  employing  him,  but  he  ctrntends  that 
the  defendant  was  guilty  ot  n^Ugence  in 
retaining  him  as  an  ^ginaor  after  notice 
that  he  was  cardees  and  recklees  In  the  dis- 
charge of  the  duties  inddent  to  that  poet- 
ti(m,  and  therefore  an  unfit  peiwHt  to  serve 
In  such  capacity.  The  Jury  so  foond,  and 
the  defendant  Insists  that  the  verdict  Is  not 
supported  by  the  evidence,  and  the  qoestioo 
thus  pres^ted  Is  the  <mly  <»e  necessair  to 
be  ocmsidered  at  this  time. 

It  was  shown  upcHi  the  trial  fbat,  some 
three  or  four  months  prior  to  the  collisioo 
resulting  In  the  Injury  complained  erf  by  the 
plaintiff,  Mulligan  was  the  engineer  In 
charge  of  oae  of  defmdant's  traioa  mining 
between  Marysvllje  and  OrovUle,  and  npoa 
that  occasion  ran  a  train  between  MazyB- 
ville  and  Moore's  Staticm,  a  distance  ct  12 
or  14  miles,  in  40  minutes,  while  the  schedule 
time  between  these  points  was  1  hoar.  The 
plalntifr  himself  testified  tnat  in  iTmUng 
about  1^  miles  of  this  run,  over  a  portion  of 
t^e  road  which  was  levd.  the  train  was 
driven  at  a  speed  of  about  40  or  45  mUes  an 
hour;  and  he  furth^  testified  that  this  coad 
was  not  ccmsidered  safe  to  run  fast  nptm.  be- 
cause it  was  laid  with  11^  Iron  rails.  There 
was  but  one  train  a  day  ran  oyer  this  road, 
but  hand  can  used  by  oonstmction  men 
might  have  beoi  np<Hi  the  tTa<^  at  this  time; 
and,  under  the  rules  of  defeodant,  would 
have  had  the  right  to  remain  there  sntO 
within  10  minutes  ct  the  sdiedule  time  fbr 
the  arrival  of  the  regular  train.  This  nm 
was  made  in  daylight,  and  without  acci- 
dent or  injury  to  any  one.  The  plaintUf,  al- 
though requested  by  Mulligan  not  to  do  so, 
notified  the  proper  officers  of  defendant  <^ 
the  manner  In  which  this  train  was  run  apoo 
the  occasion  Just  referred  to^  Th\a  wan  all 
the  evld^ce  tending  In  any  degree  to  show 
the  incompetency  of  Mulligan  as  an  mglneer 
prior  to  the  ooUlston  In  which  plaintiff  re- 
ceived tils  injuries.  Counsel  for  plaintiff  in 
their  very  able  brief  filed  In  this  court  argue 
that  this  evidence  was  sufficlmt  to  show  that 
Mulligan  knew,  or  ought  to  have  known,  that 
it  was  dpngerous  to  nm  a  train  so  fnat  upoa 
this  particular  road;  and  that  In  so  dcrfng  h* 
not  only  endangered  the  lives  of  the  pas- 
sengers on  the  train,  but  also  imi>erlled  th» 
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lives  of  tbfl  netlfni  or  ooostnictton  men  who 
were  on  Uw  rood,  and  who  had  the  right  to 
remain  tbrae  until  within  10  minutes  of  the 
Hme  for  the  ngolar  approach  ot  the  train, 
ind  that  the  Jury  were  Juatifled  in  finding 
from  this  dngle  act  ot  MnlUgan  that  he  was 
reckleaa  and  cardeaa  to  aach  a  degree  as  to 
rendw  him  wholly  InoHnpetent  as  an  en- 
Slneer;  and  that  fhe  d^eodant  conld  not, 
with  notice  of  the  incompetency  thuB  shown, 
retain  him  In  its  serrlce  aa  an  engineer  with- 
out rendering  Itsdf  liable  to  those  of  Its  em- 
ployes who  might  tbaeatter  be  injured 
thzw^  bis  Tutfi|p»««%  But  we  do  not  thluk 
Kk  It  may  be,  and  doobUess  is,  true  that 
1  single  act  may  be  siicb  as  to  furnish  an 
iinnrlng  index  of  the  <duractw  of  the  actor, 
and,  when  constdoed  by  itself  and  In 
3onnectl(m  with  the  circumstances  sur- 
rounding It,  be  snfilcknt  to  demonstrate 
the  nnfltness  of  a  person  to  be  placed  In  any 
position  reQoirlng  great  or  eym  ordinary 
are  In  ttie  discharge  of  Its  duties.  StUI,  the 
ict  rdied  upon  here  was  not  of  a  dtaractw 
to  necessarily  stamp  MtiUlgan  as  unfit  or  In- 
competent  to  discharge  the  duties  of  an  «>- 
llneer.  It  did  not  of  itadf  show  blm  to  be 
1.  grosdy  caxeleas  person,  or  leddsss  £t  the 
llree;  dther  oC  tiw  passmgeis  cmnmltted  to 
bis  charge,  or  the  lives  of  the  employes  of 
l^tendant  at  work  the  track.  No  ao> 
aldent  occnrred  at  that  Hme,  nor  is  there 
uiythlng  in  the  evidence  to  show  that  this 
result  was  due  more  to  chance  or  good  for- 
ttme  tliui  the  management  ot  the  engine  and 
the  actoal  oondltkm  of  tiie  road  upon  which 
the  tnUn  was  rannlng;  and,  althoogh  men 
were  liable  to  have  been  working  on  the 
tradt,  it  does  not  appear  that  th^  coold 
not  have  been  easily  seen,  and  woold  not 
have  bad  ample  time  to  escape  all  harm  after 
being  warned  by  bdl  or  whistie  of  the  ap- 
proacb  ot  the  train.  Upon  the  facts  dte- 
2losed  by  the  evidence  the  jury  was  not 
warranted  In  finding  that  the  defendant 
bUed  in  Its  dnty  to  idalntlfr  or  its  oOiet 
employes  In  not  discharging  Mulligan  from 
Further  service  laM  sn  engineer  because  of  tills 
me  act,  assuming  it  to  have  been  a  negil- 
^eat  one.  The  true  rule  upon  this  snbjeot  Is 
stated  with  great  ptedsdcm  and  deatness  by 
AUeai,  J.,  in  ddlverlng  the  opinion  of  the 
coort  of  appeals  of  the  state  of  New  Yortc 
In  Hie  case  ot  Baulec  t.  RaUroad  Oo^,  09  N. 
r.  86%  as  foUows:  "An  IndlTldaal  who 
by  years  of  faitirfol  service  has  shown  him- 
self trustworthy,  vigilant,  and  competent  is 
Qot  disqualified  for  further  emplc^ment,  and 
proved  dtber  Incompetent  or  careless  and 
not  tmstworttiy,  by  a  tingle  mlstate  or  act 
ot  foigetAilness  and  omission  to  enrdse 
Qm  h^hest  degree  of  •caution  sad  presoice 
dt  mind.  ThB  tact  would  raily  show,  what 
□oust  be  tmo  ot  every  human  b^ng,  that  the 
Individual  was  capable  of  an  act  of  negU- 
^eaaae,  toryetfulnees,  or  error  trf  judgmoit. 
This  mart  be  tiie  csss  as  to  all  emtAc^es  ct 
Dorpoeatlons  until  a  race  of  servants  can  be 


found  free  from  the  dctoo's  and  InfirmitleB 
ot  humanity.  A  sinji^  act  may,  under  some 
circumstances,  show  an  Indlvidtial  to  be  an 
Improper  and  onfit  peison  for  a  poeiUou  of 
trust  or  any  particular  service,  as  when 
sndi  act  is  intentlimal  and  done  wBnton.y 
regardless  of  ctmsequences,  or  mallcioas^y. 
So  the  manner  in  which  a  spedfio  act  Is  per- 
formed may  conclusively  show  the  utter  in- 
competency of  the  man  and  his  Inability  ti 
perfMTU  a  particular  service.  But  a  sln^\ 
act  of  casual  n^ect  does  not,  per  se^  teixi 
to  prore  the  par^  to  be  cai^less  and  Im- 
prudent, and  unfitted  for  a  position  requiring 
care  and  prudence.  Character  Is  formed  and 
qualities  exhiUted  a  series  of  acts,  and 
not  by  a  single  act"  See,  alsov  Elevator 
CJo.  V.  Neal,  65  Md.  438.  S  Aa  Rep.  338.  Ami 
In  Wharton  on  NegUgotce  (sectiim  238)  Vt 
Is  said:  "If  sln^e  eacoeptlonal  acts  of  ne^ 
gence  should  prove  an  officer  to  be  Incompe 
tent,  no  officer  could  be  retained  In  service, 
for  there  is  no  perstm  who  Is  not  at  some 
time  to  some  degree  negligent  Henoe  It  has 
be«a  pn^>eriy  bdd  ttisit  intdllgent  men,  of 
good  habits,  nha  are  engineers  or  brakemen 
or  Bwltchmen  on  railroads,  are  not  neces- 
sarily to  be  disduuved  ttuiT  emidoym 
for  the  first  error  or  act  of  negligence  such 
employes  commit;  nor  will  railroad  compa- 
nies neoessazlly  be  liable  fbr  a  seccmd  ernw  • 
m  negligent  ut  of  a  swvant  to  all  other 
servants  ot  such  ccnnpenles  when  the  latter 
sustain  damages  by  reason  thereof."  It  nec- 
essarily follows  from  these  views  that  the 
Judgment  and  order  annealed  from  must 
be  reversed. 

We  oooeiir:  UcTARLAND^  J.;  FETZOBR- 
AIJ>.  T. 


PHBt^  St  at.  V.  SBOm  (No.  19.147.) 
(Sapreme  Court  of  California.  Oct  20.  1803.) 

COVHUKITT  PrOPBSTT  —  ComrSTANCB  OW  HOMB- 
8TBAT>  RlQHT  — EjECTMKXT  —  OOITSB— AnMlHIS- 
TSATIOIT  —  IXVBKTOBT  —  SSTTIITO  ABIDB  HOMB- 
SPBID. 

lavll  Code,  Sf  1384.  1402,  provide  that 
on  the  death  of  a  husband  intestate  the  title 
to  one-lialf  of  tlis  conuDonlty  ]^mar^  vests  In 
the  Burvivlng  wife,  subject  to  the  debts  aad 

the  control  of  the  probate  court  for  purposes 
of  administration.  Held,  that  the  widow  could 
not  by  a  conveyance  of  her  iaterest  in  the  land 
bar  a  homestead  therein  for  herself  and  chil- 
dren. 

2.  The  latter  clause  of  Code  Civil  Proe.  I 
1485.  which  defines  the  rights  of  successors  by 
purchase  to  homesteads  and  to  the  right  to 
have  homesteads  set  apart  to  them,  rdates 
only  to  such  purchasers  as  have  succeeded  to 
the  rights  of  all  the  penona  entiUed  to  a 
homestead,  but  has  no  application  where  the 
succession  li  to  the  rights  of  only  one  of  such 
persons. 

3.  In  ejectment  by  a  widow,  who  bad  sold 
her  Interest  in  community  property,  and  by 
her  daughter,  to  get  possession  of  their  home- 
stead right,  defendant  cannot  contend  that  he 
has  not  contested  the  rifdit  of  the  daughter  to 
possession  ss  a  tenant  in  common  with  bio. 
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to  that  tben  has  be«D  no  oniter,  wbm  tiie 
<«mp1iint  aren  title  in  piain tiffs  and  omtw 
by  defendant,  and  the  answer  denies  Bverj 
material  allegation  of  the  complaint,  and 
pleads  the  statnte  of  limitations,  and  when  the 
agreed  statement  of  facts  admits  that  on  a 
siTen  date  the  widow,  on  behalf  of  hersdf 
and  daughter,  demanded  of  defendant  that 
dter  be  let  In  possesion,  bat  that  defendant 
refused,  and  hiu  rinoe  wltUitfd  pOMession 
from  plaintiffs. 

4.  Where  the  affidavit  of  the  administra- 
trix, attached  to  the  inventory  and  appraise 
mentt  was  almost  in  the  precise  langaam  pre- 
•orfbed  hj  the  Oode,  except  that  the  idndaTit 
reads  "and  of  all  jast  clums  of  tfie  said  de- 
ceased against  the  said  decedent,"  instead  of 
"against  the  said  affiant,"  sach  affidavit  was 
snffident,  the  error  being  merdj  derlcal,  and 
it  could  not  in  aiqr  way  Tltlata  the  snbaeqaent 
proceedings.  ' 

6.  The  clause  tn  Code  Civil  Proe.  I  1418, 
requiring  the  administrator  to  file  his  Inven- 
tory end  appraisement  within  three  months 
after  his  appointment  Is  directory,  and  does  not 
render  them  invalid  when  subsequently  filed. 

6.  TtM  fact  that  a  second  inventory  was 
filed  did  not  affect  the  validity  of  the  proceed- 
ings, for,  if  the  first  was  in  proper  form,  and 
the  Bec(md  involved  no  changes,  it  was  mere 
surplusage;  but  if,  txon  the  destractloii  itf 
•ome  pnnierty  or  tbB  dlaoovay  of  more,  the 
«mrt  wtshed  a  farther  Invmto^t  it  was  wltli- 
fn  its  power  to  order  one  taken. 

7.  The  petition  for  a  homestead  asked  that 
it  be  set  m>art  for  the  widow  and  her  tw* 
diUdren.  bat  the  decree  stated  that  the  prc^H 
wty  described  *1s  hwel»r  set  apart  for  the  ase 

.  of  the  faudly  of  said  O.,  deoeased."  The 
family  of  O.  was  shown  by  the  record  to  have 
consisted  of  the  widow  and  two  minor  chil- 
dren. BM  tiiat,  as  the  term  "family"  is  used 
throti^oat  the  chapter  providing  for  home- 
steads to  denote  the  snrvlvlnff  husband  or  wife 
and  children,  it  must  be  regarded  as  used  In 
the  decree  in  that  sense,  snd  as  sufficiently 
deecribinjc  the  widow  and  children. 

8.  Objections  to  a  decree  setting  apart  a 
homestead  urged  on  aa  appeal  in  an  ejectment 
salt  a  cc^lateral  proceeding,  can  only  avail  by 
showing  sa<di  errors  as  render  the  decree  ab- 
solutely void. 

9.  Bven  if  the  inobate  proceedings  were 
void,  the  Infant  plaintiff  could  still  recover,  as 
the  heir  of  her  deceased  father,  (Code  Olvll 
Proc  8  1462,)  her  Interest  in  the  real  proper- 
tj,  and  possession  thanof,  CKcept  as  against 
the  administrator. 

10.  EJvidence  was  property  excluded  that 
after  the  death  of  her  husband  the  widow  pur- 
chased with  her  separate  funds  a  lot  in  anoth- 
er town,  and  resided  there  with  her  children, 
and  decured  a  homestead  thereon,  which  lot 
was  snbseqaentiy  sold  by  her,  before  the  ap- 
I^icatlon  for  a  homestead  herein,  for  the  right 
to  a  homestead  herdn  inured  to  her  and  her 
children  as  a  Joint  right  which  she  could  not 
bidlvldnally  waive. 

11.  The  possesston  of  defendant  under  the 
agreement  to  pnrchase,  made  hj  the  widow  in 
1883,  was  in  subordination  to  plaintiffs'  title, 
and  did  not  become  adverse  to  either  of  them 
nntil  the  date  of  the  deed  September  1,  1886, 
and,  as  the  ejectment  action  was  tiegnn  Atn-il 
11.  1800,  less  than  five  years  after  uie  execu- 
tion of  the  deed.  It  was  not  barred  by  the 
■tatate  of  limitations. 

Gommlsrionars'  dedslon.  Department  1. 
Appeal  from  saperlor  court,  Ikm  Angeles  coun- 
ty; WiUlam  P.  Wade,  Judge. 

BJectment  by  Maggie  Ph^an  and  Mary 
O'OonniMr  agnizut  Edward  SmltlL  Frmn  a 
Judgment  In  favor  of  plaintiffs,  and  from  an 


(Oil 

or  Aw  denying  %  SMr  Mfl]^  ABCBBdant 

peals.  Affirmed. 

O'Udveny  &  Hennlnft  for  appdiuit.  W.  L 
Foley  aad  (aiaiHnao  A  fieodrlck*  tor  le- 
apondemta. 

BBARLB,  O.  TUB  la  an  actloB  of  eject- 
meat  to  reooTer  a  pared  of  land  altoate 
the  comity  of  Loe  Angeles.  Plainttflh  had 
Judgment,  tran  whldi,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defend- 
ant appeals.  The  parcel  of  land  In  qnestioa 
Is  part  ot  a  larger  tract,  of  friilcb  Jotia 
0'C<Hmor  died  seised  Joly  21.  1882.  The  en- 
tire tract  was  community  property  of  John 
0*G<mnor  and  Maisle  O'Connor,  (now  Mag 
gle  Phdan,)  his  wife.  John  O'Oonnor  died 
Intestate^  and  left  him  snrvlvlnff  the  said 
Maggie,  his  wldoir,  and  tfaelr  two  minor 
diUdren,  Lools  Pcands,  who  died  Intestate, 
a  minor,  without  Issue,  Februaxr  22;  1888^ 
and  the  plaintiff.  Mar?  O'OmiMir,  wbo  Is  stffl 
a  minor.  Maggie  O'OHnuM*  was  <m  Oie  ISdi 
day  of  October,  1882,  appointed  goardlaa  of 
the  person  and  estate  ot  her  infant  dan^ter, 
Mar7  O'Connor,  and  on  the  8tli  of  Norember. 
1882,  she  was  duly  appointed  administratrix 
of  the  estate  of  ber  deceased  husband,  and 
qnallfled  as  aoch  administratrix.  On  the  14th 
<rf  April,  1883.  Maggie  O'Oonnor  altered  Into 
an  agreement  with  the  defendant.  Edwart 
Smltih,  and  his  twother,  W.  D.  SmlUi.  wlMr»> 
by  she  agreed  to  convey  to  ttaem  a  tract 
<it  land  oontistlng  of  8%  acres,  which  tn- 
clttdes  the  land  InTolred  in  tikis  aethm.  Ths 
consideration  was  $3,00a  W.  D.  Smith  aa 
signed  his  Interest  In  the  contract  to  de- 
fendant and,  the  consld««tlon  ttiereC<w  hav- 
ing been  paid,  on  the  1st  day  of  September, 
1886,  Maggie  O'Connor  conveyed  the  » 
divided  <me-half  of  the  land  by  deed  of  grant 
to  the  defendant  Hie  land  so  conveyed  was 
oommnnity  property,  as  aferesald,  and  be- 
Itmged  to  the  estate  of  John  O'Connor,  de- 
ceased. No  order  or  authority  ot  the  pr»- 
bate  court  was  had.  either  authortsiiig  or 
approving  sodi  aale^  and  It  *  was  made  by 
Maggie  O'ConntH*  ladlvldnally,  and  not  la 
any  rei»esentatiTe  character.  DefNuhutt 
went  into  possesslwi  of  the  land  at  the  date 
of  the  agreement  by  consent  ot  Msggts 
O'OomuM-,  and  since  0»  date  <tf  Uie  conrey- 
anoe  has  remained  in  possession,  ^■iaimi^ 
tiUe  to  an  undivided  onehalf  thereof  vnder 
aald  deed,  and  not  oth^wise^  adrwaely  to 
ptaintlfrs,  and  has  paid  aU  taxes  levied 
on.  On  July  9,  1868,  the  bind  waa  appraised 
aa  of  the  estate  of  John  O'CcMmw,  deceased, 
in  two  parcels.  TTie  first  parcel,  being  the 
land  In  dispute  In  this  action,  waa  appraised 
at  $4*600,  and  1h»  seoDnd  parcel  at  43,50a 
On  the  18th  day  of  August  1888,  said  Mag- 
gie O'ConncHT,  as  administratrix  of  the  e* 
tate  of  John  O'ConnH*,  deoeased,  filed  her  pe- 
tition In  the  superior  court  asking  that  panel 
one  of  the  land  aforesaid,  with  the  dwdllng 
house  thereon,  be  set  apart  by  said  cut  rt  as 
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homectaad  fir  -ttie  hm  of  Mid  Maggto 
t'Cwmor.  widow,  w  ■fonMJd,  and  bcr  two 
liner  i'h"'^"".  aforasaid,  and  sacb  prooeed- 
iS>  were  thereafter  kad  that  oa  the  IStb 
ay  ot  Angnit,  1888,  said  first  pared  of  land, 
rith  the  dw^Ung  lionseb  etc^  thereon,  waa 
Bt  apart  by  the  oomrt  aa  a  bcHneatead.  After 
le  death  o<  Lojila  Franda  O'Connor,  and 
Q  the  Ifitb  dajr  of  August,  1880,  a  decree 
t  distrlbation  In  Ob  matter  of  said  estate 
ras  given  and  made,  by  which  decree  Duree- 
surtha  of  aold  estate  was  awarded  and  dis- 
ribiited  to  Maggie  O'Connor,  the  widow,  and 
oe-Courth  part  thereof  to  Ifaxy  O'Connor, 
le  surrlTing  dilld.  Maggie  O'Connor,  on  the 
Ith  day  of  March,  1689,  married  E.  F. 
helon,  and  stUl  Is  the  wife  of  said  Fhelan. 
Appelant  contends  that  aa  against  the 
lamuff  Maggie  Phtian  the  deed  of  Septnn- 
er  1.  1SS5,  fn»n  her  to  him,  dlrested  her 
t  all  title  she  bad  to  the  land,  and  that  she 
ad  tbe  ODe-half«thereof,  under  section  1402 
f  the  OItU  Ooda,  That  If  the  deeree  of  the 
ourt  setting  aside  the  homestead  out  of  the 
state  of  John  O'Connor  vested  any  new  In- 
ireat  or  estate  In  said  Maggie,  the  same  In* 
red  to  her  grantee,  and  that  the  homestead 
ecree  Is  not  sufficient  to  liable  her  to  maln- 
On  ejectment  against  her  grantee.  "Upon 
tie  death  of  the  husband,  me-half  of  the 
ommunltj  property  goes  to  the  sarrlTlng 
rife.  *  *  *  In  case  oif  the  dlsB<datlon  of 
tie  commmilty  the  death  of  the  husband, 
tie  entire  community  property  Is  equally 
abject  to  bis  debts,  the  family  allowance 
nd  tiie  charges  and  expenses  of  adminlatra- 
lon."  OtQ  Code,  |  1402.  We  assume  at 
tie  outset  of  the  loQulry  that  whatevw  title 
laggle  O'Connor  eould  at  Ibe  date  of  hw 
eed  convey  to  defoidant  In  and  to  the  uq- 
iylded  ooe-half  of  tbe  pr(^>«1y  la  question 
assed  to  the  latter  by  bee  deed.  Her  deed 
eing  In  form  and  substance  one  of  grant) 
n  after-acquired  title,  vesting  In  ber  as  an 
idlvtdnal,  and  which  she  could  omvey  as 
aoh,  passed  by  operation  oi  law  to  her  gran- 
»  under  such  deed.  It  remains  to  Inquire 
B  to  her  capad^  to  convey  an  Interest  In 
tie  community  property  of  her  deceased 
usband,  pending  proceedings  In  admlnlstra^ 
ioD,  and  the  limitations,  If  any,  attodilng  to 
le  title  ccmveyed.  "The  proper^,  both  real 
nd  personal,  of  (me  who  dies  without  dls- 
oslng  of  It  by  will  passes  to  the  heirs  of 
tie  Intestate,  sabject  to  the  control  of  the 
robate  court,  and  to  the  possession  of  any 
dmlnlstrator  appointed  by  that  court  tor 
le  pm-poses  of  admlnistzatloa."    Civil  Code, 

1384.  The  title  to  we-balf  of  the  coiA- 
]milty  property,  under  sections  13S4  and 
402  of  the  Cirll  Code,  upon  the  death  of 
he  husband  who  dies  Intestate,  at  once  vesta 
a  the  surviving  wife,  subject  to  the  pay- 
aent  of  debts,  etc.,  and  subject  to  the  exer- 
Ise  by  tbe  probate  court  of  the  powers  over 
t,  vested  In  that  court,  and  qualified  or  sub- 
ect  to  be  qualified  by  the  exercise  of  those 
•owera.   Tbe  objects  of  administration  were 


dlsonased  at  MoslderaUa  UaigXh  In  Sstato 
of  Moor«,  57  OaL  4ff7.  That  ease,  like  tb« 
present,  waa  one  in  which  the  husband  died 
Intestate,  leaving  community  property,  and 
one  In  which  there  had  been  no  homestead 
declared  during  the  Uvea  of  the  spouses. 
The  widow  had  there,  as  here,  conveyed  her 
Intarest  la  the  real  prcverty;  the  only  differ- 
ence being  that  hi  that  case  It  was  by  quit* 
claim  deed  while  here  It  Is  by  grant.  She 
sobsequmtly  applied  to  have  a  homestead 
for  hers^  and  clilldren  carved  out  of  the 
real  estate  so  conveyed.  The  court  below 
refused  h&:  appUcatltm.  On  appeal,  this 
court,  In  revo'slng  the  order  denying  a  home- 
stead, said:  "The  deed  of  Mrs.  Moore  ia 
sllmt  upon  the  snblect  of  bomestesd.  What^ 
ever  Its  effect  aa  a  conrejance,  It  was  no 
more  than  to  convey  the  Interest  In  the  prop- 
erty of  the  deceased  which  she  received  up- 
on his  death  by  succession.  A  homestead 
i1j^t,or  a  right  to  have  a.htunestead,  is  not 
a  lif^xt  which  vests  under  the  law  by  sno 
cesalixL  It  Is  a  right  beetowed  by  the  benef- 
icence of  the  law  of  thla  estate  for  the  bme- 
flt  of  the  family.  TTpoo  the  death  (tf  an  in- 
testate bis  property  goes  by  succession  to 
his  heirs,  subject  to  administration.  Tbe  ob- 
jects of  administration  are:  (1)  To  support 
the  family  for  a  period;  (2)  to  set  apart  a 
homestead  to  tbe  family;  (3)  to  pay  the  ex- 
penses ot  admlnlstratiDn;  (4)  to  pay  the 
debts  of  the  deceased;  (5)  to  distribute  the 
balance  of  the  estate  to  thoae  who  take  it 
by  law.  If  an  heir  oonv^  his  Interest  In 
the  estate,  or  any  part  thereof,  be  conveys 
such  Inta%8t  <Mily  as  will  remain  to  him 
after  satisfying  the  first  fotir  objects  above 
named,  unless  the  deed  should  In  terms  ex- 
pressly cover  more.  Setting  apart  a  home- 
stead Is  a  part  of  the  probate  proceeding,  as 
much  aa  Is  a  family  allowance.  *  *  *  The 
homestead,  when  set  apart,  Is  to  be  set  apart 
for  the  benefit  of  tbe  widow  and  children. 
*  *  *  It  certainly  could  not  be  said  that 
her  deed,  conveying  her  Interest  as  successor, 
would  interfere  with  and  defeat  the  purpose 
of  tbe  law  In  ^vlng  the  family  an  abiding 
place."  In  re  LahUTs  Bstate.  88  CaL  ISl, 
24  Paa  Rep.  850;  Estate  of  Moore,  5T  Oal. 
446.  The  light  to  have  a  probate  homestead 
carved  out  of  the  estate  Is  In  tbe  nature 
of  a  charge  upon  tbe  estate,  ft-om  which  the 
widow,  under  her  right  oi  succession,  could 
no  more  discharge  than  she  could  free  the 
estate  from  Its  liability  tor  the  debts  of  her 
deceased  husband.  The  right  Is  tnhereiit, 
not  in  her  alone^  but  In  the  diildrra  as  well; 
and  she  can  no  more  fwedose  their  right 
thereto  than  she  can  their  rights  as  heirs  to 
the  estate.  It  Is  conferred  tor  the  ben^cent 
purpose  ot  aflwdlng  a  home  in  which  the 
minor  children  may  be  sbdtered  and  shielded 
from  want  To  hold  that  the  widow,  or  any 
less  than  all  the  parties  In  Interest,  can  by 
a  conveyance  defeat  the  object  of  the  law. 
would  be  a  fraud  up<Hi  tbe  rights  of  those 
not  Joining  In  such  conveyanca   To  say  that 
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dw  widow  may  conTej  her  rffht  to  mch  a 
boflMttoUIt  and  tliat  llie  grantee  takes  as 
A  tenant  in  common  wllli  tbe  cbUdreUt  la 
In  effect  to  Oiefe  otaall  be  no  liomeatead. 
The  law  eonsecratea  the  homestead  to  a  ipe- 
elflc  pnrpose,  and  that  purpose  can  aaSy  be 
aoeom^lihed  hj  making  It  a  bMne  Cor  the 
tamny.  It  mnst  be  hdd  that  the  latter 
dense  at  section  1485  of  the  Oods  «C  Ofrfl 
Procedure,  which  defines  the  rights  at  woe- 
eessoM  by  pnrdiaae  to  homesteads,  and  to 
the  right  to  have  homesteads  set  apart  trf 
them,  relatee  only  to  such  purchasers  as 
baTs  sncceeded  to  ibe  rights  of  an  the  per* 
•one  entitled  to  a  homestead,  and  has  no 
appUcatlm  to  a  case  Hke  tbo  presmt,  where 
defendant  has  succeeded  to  the  rl^t  of  one 
only  of  fuch  persona.  It  foDowH  that  the 
widow's  eonrerance  was  subject  to  the 
homestead  ri^t  whldi  it  was  the  duty  at 
the  coort  to  set  apart,  and,  when  so  coo- 
sommated,  the  title  whldi  she  bad  conTeyed, 
If  not  defeated,  waa,  as  to  ^  rights  of  de- 
fendant, at  least  anspended  during  the  pwlod 
of  tiie  oociqtenqr  of  the  property  as  a  home- 
stead. Whether  establUhing  the  statna  of 
tbe  property  as  a  homestead  had  the  effect 
of  defeating  the  title  coov^ed  to  defendant 
in  totOk  or  only  to  bold  It  in  abeyance,  hi- 
Tolres  considerations  of  deep  Importance 
irtilcb  are  not  neoessazy  to  the  decMon  of 
this  case,  and  upon  whldi  no  opInlMi  Is  es- 
pressed.  The  oontentloa  of  appellant  Uiat 
he  baa  not  contested  the  right  of  i^alntlff 
Mary  O'Oonnor  to  possesslw  as  a  tenant 
In  common  with  him,  cannot  be,  on  the  face 
of  the  record,  maintained. 

The  comidalnt  avers  tifle  bt  ^alnttfflk  and 
ouster  by  defendant  Hie  answer  doiles 
each  and  erery  material  allegatlcm  <if  the 
complaint,  and  pleode  ttie  bar  of  the  stat- 
ute of  llmltatlMts.  The  denial  ot  Htle  of  a 
cotenant  in  an  answer  is  equlvaloit  to  an 
ouster.  Greer  t.  Tripp,  56  CaL  209;  Sped 
T.  Oregg,  61  Cal.  198;  Packard  t.  Jolinson. 
Id.  645;  Miller  r.  Mylea.  46  CaL  535.  For- 
thermore,  the  agreed  statement  of  facts  ad- 
mits ns  follows:  "On  the  15th  day  of  March, 
1890,  the  plaintiff,  the  said  Maggie  Fhelan, 
on  behnlf  of  herself  and  said  Mary  O'Con- 
nor, demanded  of  the  said  defendant  that 
th^  be  let  Into  poseesssi<m  of  the  said  pn^ 
er^  first  herein  vedflcally  described,  and 
so  set  apart  as  a  homestead;  and  the  said 
defendant  refused,  and  has  ever  since  with- 
held the  poMesslon  oi  said  property  from  the 
plaintiff."  Ohis  was  abundantly  sufQclent 
evldmcs  of  ouster  and  refusal  to  deliver  pos- 
session oa  demazid.  Demand  and  r^uaol 
of  posseesloQ  are  not  ouster,  but  they  are 
such  evidence  as  win  authorlae  a  court  to 
find  an  ouster. 

To  the  introduction  of  the  probate  pro- 
ceedings In  the  matter  of  the  estate  of 
John  O'Connor,  deccAsed,  purporting  to  show 
the  appraisement  and  inventc^y  of  the  es- 
tate, the  order  setting  apart  the  homesteiid, 
and  the  decree  of  distribution,  tbe  defendant 


oltfected,  and  the  action  at  the  emrt  to  ad- 
mltUng  the  erldenes  Is  osslgnfrt  ss  cmr  ss 

toOawa:  'But  tha  Mpss^oBmaatm  (ttcre 
were  two)  sr«  InvaUd*  becanse  not  Tccffled 
by  the  administratrix  as  required  by  sec- 
tlOD  1449;  Oode  CUvIl  Ttoe.  (2)  Tbe  appraise- 
ment won  not  returned  within  three  months, 
as  reqidred  tqr  section  1448,  Id.  ^  nim 
Is  no  antborlty  for  aroralsing  one  pared  or 
land  In  two  parods  **for  the  purpose  of  liome- 
stead**  or  for  any  other  porposa  nerc 
was  no  antiiority  fat  apiKtlntment  of  the  last 
set  of  apiffabers,  vnleos  Uie  first  avpcaise- 
ment  waa  InvaliB.  If  the  first  ^p^alsenient  is 
Invslld,  It  waa  becanse  of  flie  Insattetent  sfllr 
davit  of  tbe  administratrix,  and,  if  this  is  so, 
the  seocmd  Is  eqoaUy  In^ld,  becanse  not 
showing  by  aflldavlt  of  administratrix  that 
all  tbe  estate  was  appraised,  or  what  debts 
were  owing  by  the  affiant  to  deceased.  (5t 
BhTor  In  admitting  In  evldenee  tbe  deoee  of 
dlstrltratlcHi,  whldi  Is  Invaln  fbr  tbe  reason 
that  no  valid  appraisement  or  valid  inventory 
was  evw  made  or  liad,  and  becanse  andli  de- 
cree does  oat  afCOet  the  title  at  drfmdant  or 
his  right  to  possession.  8o  ftr  as  tbe  infant 
plaintiff,  Mary  O*0nmor,  Is  concerned,  none 
of  these  proceedings  can  olfMt  tier  right  to 
recover.  It  the  probate  proceeding  are  vaU. 
she  may  stiH,  as  the  heir  of  her  fl^rfntwi 
father,  recover  her  interest  In  tbe  real  prop- 
erty, and  possession  thereof,  except  ai 
against  flie  administrator.  Code  CtwH  Pne. 
I  1482.  The  affidavit  of  the  admiidsttatrti, 
indorsed  upon  or  attached  to  tbe  second  m- 
rentory  and  appraisement,  is  almost  In  tiw 
precise  language  of  section  1440  of  Hie  Code 
of  Cirll  Procedure,  exo^t  that  in  ttie  finsl 
sentCTce  the  last  word  la  "decedratr*  instead 
at  "affiant,"  thus  making  the  aiBdavIt  read 
"and  of  all  Just  claims  of  the  said  deceased 
against  the  said  decedoit"  Instead  of  "^sgahK 
the  said  affiant"  This  is  a  more  dericsl  tt- 
lOF,  which  could  not  In  any  wise  vitiate  the 
sObsequnit  proceedings.  Tba  object  of  re- 
quiring an  affidavit  by  the  admlnJstratw  cr 
executor  to  accompany  tbe  inventory  and  ip- 
pralsement  is,  apparently,  not  to  give  any 
validity  to  the  inventwy  as  sndi,  bnt  to  for 
niBh  evidence  that  It  contains  sll  tbe  prop- 
erty within  the  knowledge  and  possesion  ct 
the  afilaut;  thus  serrii^  as  a  dwck  npon  tt« 
administrator.  We  have  no  donbt  ttta^  aa  a 
basis  tot  action  by  the  court  In  setting  apart 
a  homestead,  an  inTent<»y  and  appraiaenaa 
without  any  afflidavit  by  the  administrator. 
OS  provided  toar  in  section  1449.  Code  GNfl 
Proc,  would  be  quite  sufficient.  Tbe  dssss 
In  the  Oode  under  which  tbe  sdmlnisiraior 
U  .-i-qulred  to  file  an  inrenbwy  and  appraise- 
ment within  three  m«iths  Btt&  his  aKNiB^ 
ment  Is  directory,  and  does  not  render  ttee 
invalid  when  snbsequenUy  filed.  90^  too.  the 
ffilng  of  a  second  inventory  is  of  no 
If  the  first  is  in  proper  form,  and  tbe 
Involves  no  additions  mr  changes,  it  Is 
surplusage;  bnt  tt  may  cttea  occur  tram  the 
discovery  of  other  pniperty.  the 
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<r  lorn  of  a  portion  of  the  property,  and  from 
•arloofl  otber  causes,  that  a  second  or  further 
DTentory  and  appraisement  la  deshraUe.  In 
lU  soch  cases  the  court,  undo:  the  powers 
»nf erred  nlKm  It,  may,  we  hare  no  doubt, 
nfcrm  llaelf  by  means  of  a  new  or  farther 
nrentray  and  appraisement  of  the  true  con- 
lltlon  of  the  estate. 

In  the  present  instance  we  majr  wen  con- 
dnde  the  court  desired  a  segregation  of  tlie 
iroperty  for  homestead  pnrivoses.  Iliis  was 
ircper.  The  Ck>de  does  not  point  out  the 
iteps  to  be  pursued  in  setting  apart  a  home- 
itead  where  none  has  been  dedared  the 
lusband  and  wife,  or  on?  of  them,  during 
:he  liTfls  of  the  parties;  and  In  such  cases 
:be  com^  may  adopt  any  suitable  method  of 
procedure  conformable  to  the  spirit  of  the 
3ode.   Oode  CItO  Proc.  1 187. 

It  was  important  for  the  court  to  be  in- 
'cwmed  as  to  the  ralue  of  the  homestead 
which  it  was  its  doty  under  the  law  to  set 
ipart:  Xt  Is  objected  that  the  decree  setting 
ipart  the  bomefltead  Is  Invalid,  on  account 
>f  the  avpraisement  and  Inventory  not  be- 
ng  regular,  and  for  the  further  reason  that 
*it  dbes  not  set  the  property  apart  to  the 
irldow  and  minor  children,  but  to  the  family; 
ind  it  does  not  pnrpwt  to  set  apart  for  a  Uni- 
ted period,  bat  pnrptffts  to  set  it  apart  ab- 
loluteiy,"  etc.  It  Is  only  where  a  homestead 
M  set  apart  firom  the  separate  pr(q;>erty  of 
:he  deceased  that  it  is  required  to  be  for  a 
imited  paML  Code  am  Proc  1 1468.  The 
;>edtion  for  a  homestead  a^ed  that  It  be 
let  apart  for  the  widow  and  her  two  chil- 
dren. In  the  decree  the  language  used  is  that 
the  property  (describing  It)  *is  hereby  set 
ipart  for  the  -use  of  the  ftimlly  ot  said 
Jijbu  O'Coanac,  deceased."  The  family  of 
fohn  O'Gmaioc,  deceased.  Is  shown  1^  the 
:«cord  to  liave  consisted  of  the  widow  and 
two  chUdren.  The  term  "famOy''  Is  used  in 
the  chapto-  proridlng  for  homesteads  in  the 
lense  of  dmoting  the  survlTlng  wife  and 
dilldrm  It  relates  to  "the  provision  for 
the  gapgoet  of  the  temlly  and  of  the  bome- 
itead."  Section  14M  provides  that  the 
widow  or  childreo  may  remain  In  posses 
lion  of  the  homeeteadi  "d  aD  the  wearing 
ipparel  of  the  UlwUj,"  etc:  Section  1466 
Kqnlres  the  court  to  make  allowance  for  the 
malntenanoe  of  the  famil7.  Sectl<m  1468  pro- 
rides  that  when  property  "is  set  apart  te 
■Jke  use  of  the  family,"  etc.  If  the  estate  la  ut 
ess  value  than  91,50(V  «nd  then  be  a  widow 
yr  minor  children,  the  court  shall  require 
[artlea  Interested  to  show  cause  why  it 
ihonld  not  be  set  imnrt  for  the  use  of  the 
family.  Section  1460.  The  term  '^mily" 
throughout  the  chaptar  Is  used  as  synony- 
mous with  and  as  representing  the  surviv- 
ing wife  or  husband  and  chUdren,  If  any. 
When  the  court  used  the  torn  "tunlly"  In 
Its  decree  we  must  ludd  that  it  ttciaesses  the 
meaning  and  Is  used  In  the  sense  of  the 
■tatate,  and  la  tlierefore  sutOclently  explicit 
to  describe  the  widow  and  children.  » 


We  have  referred  to  these  several  objec- 
tions as  If  they  were  presented  on  an  appeal 
from  the  decree  setting  apart  the  h<Mne- 
stead,  but  It  must  be  "borne  in  mind  that  this 
is  a  eoUato'al  attadc  upon  those  proceedings, 
and  can  only  avail  by  showing  such  errors 
as  render  the  decree  not  voidable,  but  al>m>- 
lutdy  void.  Kearney  v.  Kearney,  72  OaL 
682,  16  Pac.  Bep.  769;  Oruwell  v.  Seybcdt, 
82  OaL  10,  22  Pac.  Rep.  938;  Leach  v.  Pierce, 
93  OaL  618,  29  Pac  Bep.  286;  Bstate  of  Max- 
well, 74  OaL  88S,  16  Pac  Rep.  206;  Oode 
avil  Proc.  S  1908,  subd.  1;  1  Freem.  Judgm. 
I  819b.  The  court  did  not  err  In  ruling 
out  as  Immat^al  and  Irrelevant  the  evi- 
dence that,  after  the  death  of  her  husband, 
Maggie  O'Oonnw  purchased  with  her  sepa- 
rate funds  a  lot  of  land  In  the  tonn  of  Po- 
mona, and  resided  upon  the  same  with  her 
children,  and  declared  a  homestead  thereon, 
which  lot  was  sold  under  a  fweclosure  ude, 
and  subsequently  redeemed  and  sold  by  her 
before  the  application  for  a  homestead  here- 
in. I^  as  before  stated,  the  right  to  a  home- 
stead ha^  was  one  which  inured  to  ber 
and  her  children  Jointly,  which  she  could 
not  Indlvldnally  convey  or  waive,  because  of 
such  Joint  right  then  this  evidence  was  not 
admissibly  as  the  only  effect  of  It  would  be 
to  show  a  waiver  on  her  part  For  like  rea- 
sons there  Is  nothing  in  the  decree  of  distri- 
bution, entered  long  after  the  homestead  was 
set  aside,  which  could  have  a  bearing  upon 
the  action  of  the  court  in  the  homestead  mat- 
ter, or  affect  the  rights  of  the  plalntifTs  there- 
under. The  possession  of  defendant  under 
the  agreement  of  April  1^  1883,  was  In  sub- 
OTdlnatlon  to  the  title  of  plainttfls,  and  did 
not  become  adverse  to  plaintiffs,  or  either  of 
them,  until  the  date  of  the  deed  of  Septem- 
ber 1,  1885.  This  action  was  commenced 
April  11.  1890,  less  than  five  years  after 
the  execution  of  the  deed;  hence  the  cause 
of  action  was  not  barred  by  the  statute  of 
limitations.  The  Judgment  and  •order  ap- 
pealed from  should  be  affirmed. 

We  concur:  HATNBS,  a;  YANOUBF, 

0.;  ts:mplb.  a 

PER  OURIAM.  For  the  reasons  glvm  In 
the  foregoing  oplnlcm  the  judgment  and  or^ 
der  appealed  from  are  affirmed. 


STORY  A  I9HAM  COMMEROIAL  00.  v. 
STOBY  et  al.    (No.  19.016.) 

(Supreme  Oonrt  of  California.  Oct  10,  18^) 
ComrrsBOLATH  —  CJosverbioh  —  Dakasbb— JoiXT 

UEniTDAITTS — I>Bni*BS  AS  TO  OHB. 

1.  Defendant  agreed  to  pay  the  debts  of 
plaintiff  corporation,  and,  as  security,  plaintiff 
conveyed  to  her  all  its  notes  and  accounts, 
merdkandlse  on  band,  and  all  its  property, 
with  certain  exceptions.  It  was  asrced  that 
pldintifl  slwuld  endeavor  to  sell  the  merchan- 
dise, and  imtly  the  receipts  to  the  payment  of 
defendant  and  that  the  propoty  conveyed  to 
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defendant  *hon1d  not  be  atM  at  leu  than  its 
cost  to  plaintiff,  without  the  confwnt  of  plnin- 
tWa  directors.  Snbteqoently.  defendant,  with- 
out plalntUTa  knowledge,  aold  a  portion  of  the 
coods,  and  plaintiff  aued  for  cooTersioiL  I>e- 
fendant.  for  answer,  set  op  the  whole  agree- 
mrat;  Sieged  performance  on  her  part,  and 
that  there  was  due  her,  above  the  Talae  «f  the 
propertj  tokL  a  large  aum;  and  ptmyed  mn  a&- 
counting,  add,  that  auch  answer  was  a  prop* 
er  coanterclalm,  within  Code  QtH  Proc.  | 
438,  providing  that  "a  caose  of  action  arising 
ont  of  th»  same  transaction''  nay  be  ao  aet  op^ 
and  the  fact  that  idalntiff  alleged  no  faoU  to 
abow  that  the  counterclaim  arose  out  of  the 
same  transaction  did  not  prevent  defendant 
from  setting  ont  the  entire  transaction,  and 
thna  ahowlDff  the  >^tl<m  of  her  daim  tliereto. 

2.  The  aettoD  belDg  to  recover  the  valne  of 
the  goods,  and  not  the  goods  themselves,  the 
right  of  defendant  to  assert  a  lien  thereon  was 
not  Involved,  so  that  Civil  Code,  |  2910,  pro- 
viding that  Uw  wrongful  oonveraon  of  person- 
al propertr  hf  b  person  holding  a  lien  thereon 
extinguishes  the  lien,  had  no  application,  for, 
by  Its  choice  in  Its  form  of  action,  plaintiff 
adopted  the  sale,  and  affirmed  tiie  title  thereby 
owveyed. 

Z.  The  trial  eoort  found  that,  at  all  times 
after  making  the  agreement,  defendant  claim- 
ed to  be  the  owner  of  the  property  mentioned 
therein,  lo  that  her  making  the  sale  was  In 
pnrauanoe  of  her  otmstroction  of  its  terms. 
The  court  also  found  that  she  made  the  sale 
on  an  agreement  by  her  vendee  that  he  would 
pay  the  price  on  the  debts  of  plaintiff  for 
which  she  had  become  liable.  Bad,  that  the 
agreement  Itself  not  htkog  free  from  ambiguity, 
and  defendant  having  acted  according  to  her 
construction  of  It,  whll&  If  her  construction 
was  wrong,  and  plaintiff  suffered  thovby,  It 
had  a  cause  of  action  against  hw.  yet  ft  could 
not  recover  damages  independent  of  an  ad- 
jastment  at  their  respective  rights  under  the 
entire  agreement. 

4.  Where  the  liability  of  a  number  of  de* 
fendanu  for  conversion,  if  any  axtoti,  !•  aev* 
era)  as  well  as  joint,  a  defense  set  op  by  one 
that  will  defeat  plaintiff's  recovery  la  avail- 
able for  the  other  defendants. 

In  bank.  Appeal  from  superior  court,  San 
Diego  oonntr;  W.  Lu  Plvce,  Judge. 

Action  b7  the  Story  ft  Isbam  GtHnmerdal 
Oompany,  a  oorpwatlon,  against  Adella  B. 
Storj  uid  j>tlicrs,  tor  the  alleged  eonvmlon 
of  certain  goods.  Judgment  was  altered  in 
tsTor  of  plaltttifl;  and  both  parties  appeal 
Berersed. 

Mr.  Works  and  M.  8.  Babcodt.  for  plain- 
tiff. Luce  ft  McDwuM  and  Sprigg  ft  Barber, 
tot  detradant 

HARRISON,  J.  In  February,  1S91.  the 
plaintiff,  being  largely  indebted  to  Mrs.  Adel- 
la B.  Story,  defendant,  and  also  to  other  cred- 
itors, made  an  agreement  with  her  as  fol- 
lows: "Whereas,  Mrs.  A.  B.  Story  has  agreed 
to  pay  all  the  debts  existing  against  the 
Story  &  Isham  Commercial  Company  on  the 
1st  day  of  February,  1891,  Including  those 
payable  to  hersdf;  and  whereas,  said  Stcny 
ft  Isham  Commerdal  Company  desires  to  se- 
cure said  Mrs.  Story  for  the  payments  made 
and  to  be  made  by  her  on  account  of  the  said 
debts:  Now,  therefore,  In  consideration  of 
said  agreement  and  the  payment  of  said 
debts,  tlw  said  Story  ft  Isham  Commercial 


Company,  pursuant  to  a  resolution  of  its 
board  of  directors  at  a  meettng  tbenot  daly 
called  and  had,  hereby  agrees  to  pay  to  said 
Mrs.  A.  B.  Story  all  soma  paid  or  agreed  to 
be  paid  by  her  on  acooont  of  saM  debts.  In- 
cluding ooata  and  expensss.  noteib  atumMva' 
fees,  and  Judgments,  and  such  thlnga  aa  aba 
may  pay  on  acconnt  of  said  ddita,  and 
in  procuring  the  monef  with  wblch  to  meet 
the  same  And,  as  security  for  the  payment 
of  said  sums,  the  Story  ft  Isbam  Commercial 
Company  agrees  to  and  does  adl.  aorigB.  om- 
vey.  and  tranaf«  to  said  Mrs.  A.  B.  Story 
an  notes,  accounts,  and  other  J^fuHtr  do* 
or  payaUft  to  sali^  oompan^,  and  an  floods 
and  merchandise  on  hand.  In  store  or  In  tran- 
sit, owned  it,  and  an  oCber  iiroperty  own- 
ed It,  at^w  or  In  eqmMr,  auaptlnft  bov- 
ever,  that  said  cnnpany  nserres  fha  rigbt  t» 
use  la  Its  business  the  first  snma  eoOected 
hy  It,  either  tm  sales  made  or  demanda  doe. 
not  exceeding  $2,000^  and  also  rcau  wvm  ib* 
real  est^  owned  Iqr  tt;  bnt  aU  maam  real- 
ised fkon  a  sale^  ^edge,  or  mortgnge  thocoC 
not  ozoeedtng  fifiOO,  shaU  be  angled  as  a 
payment  on  ttta  mms  p^^Oe  to  saU  lbs. 
A.  B.  Storj,  aa  above  apeelfled.  Ssld  Omb- 
merdal  Ombpany  Aan  ose  Its  bast  efforis 
to  reallis  aa  m»oa  aa  practicable  m  aald  de- 
mands and  mertihandtaft  and  apply  the  sonts 
rec^Ted  therefor  on  the  sums  psymlde  tosaU 
Mrs.  A.  B.  Story,  as  herein  pnrided.  Tbe 
expense  of  nmnlng  tiie  said  eon^pany  shstt 
be  divided  between  the  old  bnsliws  and  tbe 
new  In  ^ropcrtlui  to  tbe  salea  made  on  ae> 
ooont  of  the  goods  bereby  aoU  to  Mra.  Story 
and  ttioae  wdUL  on  aeoomit  <^  txansactkas 
snbseqneBt  to  Febmsry  1. 1881.  Tlie  pnper- 
t7  hereby  eonvayed  to  lira  A.  B.  Stmy  steB 
not  be  acrid  at  less  than  It  coat  ttie  Oonuacr 
dsl  Company,  without  a  diractlmi  of  the 
board  of  direetora  ct  said  eempaay.  Xixecut- 
ed  and  dtflvend  tbla  5th  day  ot  Febroary. 
1881.  The  Story  &  Isbam  OonuMndal  On. 
Per  A.  H.  Isham,  Vice  Prea.  and  Mgr.  Ad^ 
la  B.  Story."  At  that  tine  the  plalntfff  was 
engaged  In  flie  bnstaeae  of  nMndiaikdWng, 
and  was  owner  of  certain  peraMul  property, 
whldi  It  had  In  its  CDstody,  asd  which  was 
Inctoded  In  tbe  aforesaid  agresmsat:  On  tbe 
20th  of  February,  1891,  Mrs.  Story,  widWDt 
the  knowledge  and  eonaent  oi  ttie  plaintiff, 
sold  to  the  defendant  Bates  a  portloD  of  said 
pttSMisl  ivoperty,  who  took  possession  tbee- 
Qt  wltbont  the  consent  ot  tiie  idaintUF.  and 
afterwards  sold  and  disposed  of  the  same. 
On  the  2d  of  March,  1881.  the  plaintiff 
tHvo^t  this  action  against  tihe  defeudants 
for  the  convendoo  of  the  pereiMtal  jwopeny 
so  conveyed  1^  Mra  Story  to  the  defendant 
Bates.  The  defendants.  In  their  answer,  set 
up  the  foregi^g  agreement,  and  the  drenm- 
stances  imder  which  It  was  made,  alleging 
I>erformance  by  Mrs.  Story  of  her  part  of 
the  agreement,  and  that  she  bad  paid  ont 
on  account  of  the  debts  of  the  pisintur  tbe 

stun  of  about  9115,000.  and  that  there  was 
t 


Digitized  by 


STOBT  &  ISHAM  COMMEBCIAI.  GO.  t>.  STOBT. 


673 


due  to  her,  above  the  Talne  of  tbe  property 
which  she  had  sold  to  Bates,  upwards  of 
$50,000,  and  prayed  for  an  acconntinfl^  and 
Judgment  In  hor  favor  asalnst  tbe  plaintiff. 
The  court  finds  that  the  coet  price  of  the 
property  sold  by  Mrs.  Story  to  Bates  was 
$38,550;  that  that  was  also  the  value  of 
the  same;  that  at  the  time  whm  she  sold 
the  goods  the  plaintiff  was  indebted  to  her 
In  the  sum  of  $24,206;  and  that  she  had 
also  caused  debts  of  the  plaintiff,  to  the 
amount  of  $5,K!3,  to  be  satisfied  by  having 
Its  credltm  acc^  In  satlsfactioa  of  said 
debts  certlflcatea  of  deposit  Issued  therefor 
by  the  Oalifwnla  National  Bank  of  Ban  Die- 
go. Tbe  court  also  found  "that  by  an  ar< 
rangement  between  the  def«idant  Adella  B. 
Story  and  the  Gallfarnla  National  Bank  the 
said  bank,  on  the  26tb  day  of  FetHruary, 
1S91.  cancded.  and  maiked  'Paid,'  notes  of 
the  plaintiff  held  by  said  bank  in  the  sum  of 
$15,200,  and  tiw  same  were  thereby  paid;" 
and  also  that  aftw  the  sale  and  taking  of 
said  property,  she  had  paid  the  balance  of 
the  debts  of  the  plaintiff,  amounting,  with 
the  sum  paid  and  amounts  due  her,  to  $118,- 
000,  a  pwtlon  of  which  was  paid  out  of  tlw 
proceeds  of  the  im^erty  sold  by  her  to 
Bates.  npMi  these  findings  the  court  made 
Its  conclusions  of  law  that  the  plaintiff  was 
entitled  to  recover  from  the  defendants  the 
value  of  the  property  converted  by  tbem, 
with  Interest  thereon,  amounting  to  $40,678.- 
79.  less  $29;717.54.  the  amount,  with  Interest 
thereon,  due  Itom  the  plaintiff  to  Mrs.  Stoty. 
and  the  amount  tor  which  she  had  caused  Its 
debts  to  be  satisfied  by  tbe  certificates  of  de- 
posit Issued  by  the  bank,  and  that  the  plaln< 
tiff  was  entitled  to  Judgment  In  the  sum  of 
$10,961:25,  and  rendered  Judgment  according- 
ly. From  this  Judgment,  both  parties  have 
.ippealed,— the  plaintiff,  up<m  the  ground 
that  the  court  erred  In  allowing  any  deduc- 
tions from  the  value  <^  the  goods  sold  by 
Mrs.  Story  to  Bates;  and  the  defendants,  on 
the  ground  that  Mrs.  Story  should  have  beat 
allowed  the  entire  amount  of  her  payments 
for  the  plaintiff,  and  should  have  had  a  Judg- 
ment In  her  favor  toe  the  difference  between 
that  amount  and  the  value  of  the  goods. 

It  Is  contended  by  tbe  plaintiff.  In  the  first 
place,  that  tbe  matters  set  forth  in  the  an* 
Bwer  do  not  crastltute  a  counterclaim  to  th^ 
cause  of  action  set  forth  in  the  complaint, 
and  were  not  available  as  a  defense  thei-eto. 
SectlMi  438.  Code  ClvU  Proc.,  provides  that 
the  counterclaim  which  the  defendant  is  pe]> 
mitted  to  plead  "must  be  one  existing  In  fa- 
vor of  a  defendant  and  against  a  plalntlfl 
between  whom  a  several  Judgment  might  be 
bad  In  the  action,  and  arising  out  of  one  of 
tbe  following  causes  of  action:  (1)  A  cause 
of  action  arising  out  of  the  transaction  set 
forth  In  the  complaint  as  tbe  foundation  of 
the  plalntlfTs  claim,  or  connected  with  the 
subject  of  the  action."  One  of  the  deflnl- 
tlons  given  by  tbe  Century  Dictionary  to  tbe 
t,84pjio.7— 4S 


term  "transaction,"  is  "a  matter  or  affair, 
either  completed  or  In  course  of  completion." 
Mr.  Pomeroy,  in  his  treatise  on  Bemedloa 
and  Remedial  Bights,  (section  774,)  defines 
the  term,  as  used  in  this  section,  to  be  "that 
combination  of  acts  and  events,  circumstan- 
ces and  defaults  which,  viewed  In  one  aspect, 
results  in  tbe  plalntlfTs  right  ot  action,  and, 
viewed  in  another  aspect,  results  In  the  de- 
foidant's  right  of  action,"  and  says,  further: 
"As  these  two  opposing  rights  cannot  be  ex- 
actly tbe  same.  It  follows  that  there  may  be. 
and  generally  must  be.  acts,  facts,  evoits, 
and  defaults,  in  the  transaction  as  a  whole, 
which  do  not  enter  Into  each  cause  of  action, 
but  are  ccmflned  to  one  of  them  alone;"  See 
also.  Bank  v.  Lee,  7  Abb.  Pr.  372;  Bltchle 
V.  Hayward,  71  Mo.  560;  Judata  v.  Trustees, 
16  Ind.  60.  Every  transactloa  la  more  or 
less  complex,  consisting  ot  various  facts  and 
acts  d(Hke  by  the  req»ectiT»  paittea;  and  it 
frequently  happens  that  one  or  mora  of  thsM 
acts  would,  If  viewed  by  Itsdf.  be  aneb  • 
violation  of  duty  m  to  give  to  the  oth«r  a 
right  of  actton.  bat  the  obUgatloa  thus  cre- 
ated may  be  so  eonnterbalanced  1^  other 
matters  growing  out  of  tbe  same  transactiou 
that  no  compensation  oaght  to  be*  made 
therefor.  While  the  parties  am  caniarliig 
thdr  agreemwt  Into  execution,  and  mntnal 
rlgtiH  and  oUlgattoDs  accrue  by  reason  of 
the  fBnnre  ot  Ather  or  both  ot  tham  to  com- 
ply strictly  vitli  Us  terms,  netfiiw  paity 
should  hare  the  ritfit,  so  lobg  as  the  agree- 
ment la  In  forc^  and  Is  In  process  ot  exeei^ 
tion,  to  recover  damage  Bastalaed  by 
him  from  any  breach  ot  duty  hy  the  other, 
whhout  at  the  same  time  satisQrlnc  any  ob- 
llgaUmi  against  hlnudf  gR>wlx«  out  ot  fbb 
same  affair.  In  such  a  case  the  ri^ts  of 
the  omo  are  so  ,depaidaiit  upon  tiie  rl^ts 
of  tbe  other,  that  simple  equity  requires  that 
the  resi>ective  causes  of  action  In  behalf  of 
each  should  be  adjusted  In  a  single  suit 
From  an  early  day  the  tendency  of  Judicial 
deci&l<»i8  has  been  to  avoid  circuity  of  ac- 
tion and  multiplicity  of  suits,  by  permitting 
matters  growing  out  of  the  same  transac- 
tion, which  might  cMistltute  an  Indepoident 
cause  of  action,  to  be  given  In  evidence  by 
way  of  defense;  and  the  foregoing  section 
of  the  Code  ot  ClvU  Procedure  is  an  addi- 
tional legislative  st^  in  tbe  dlrectl<m  of  this 
Judicial  tendoacy.  As  a  corollary  therefrom, 
it  fcdlows  that  the  form  in  which  the  plalntlfl 
may  set  out  his  cause  of  action  ought  not 
to  be  conclusive  upon  the  right  of  the  de- 
fendant to  set  forth  bis  counterclaim  in  his 
answer.  The  plalntlfl  Is  to  set  forth  the 
facts  which  constitute  his  cause  of  actttm; 
but.  If  the  other  facts  In  the  transaction  are 
so  connected  with  those  set  forth  as  to  de- 
feat their  legal  effect,  the  defendant  Is  not 
precluded  from  setting  them  up  by  reason  of 
the  form  which  the  plaintiff  may  have  chosen 
for  presenting  his  own  side  of  the  case. 
Pom  Rem.  &  Rem.  Rights.  |  772;  Gordon  v. 
Bruner,  49  Mo.  670;  Brady  v.  Brennan.  2& 
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Minn.  210;  Bitting  t.  TUaxton.  72  N.  O.  548; 
Thompson  t.  Kess^.  80  N.  Y.  388;  Chandler 
r.  Ohllds,  42  Hich.  128,  8  N.  W.  Sep.  287. 
It  ia  for  the  purpose  of  enaUing  tix  conrt 
to  render  a  judgm^t  by  whtcfa  the  rights  ot 
the  parties  m&j  be  tinaUy  determined  In  the 
a&me  actlGn,  rather  than  to  compel  another 
action,  tSiat  the  Code  perndti  a  deCendant  to 
set  up  In  bia  answer  any  new  matter  arising 
out  of  the  ti-anuctlon  set  ftnth  In  the  com- 
plaint  as  the  fonndatioii  of  tiie  pljUnUfTa 
dalm;  and.  if  Ibe  plaintiff  omits  w  fsUs  to 
But  forth  in  his  complaint  the  entira  transac- 
tton  out  of  which  his  daln  aroee^  the  de- 
fendant may  8iq>plement  thta  odiIsbIcd  by 
setting  forth  In  his  answer  the  omitted 
facta,  BO  diat  tiie  taitlre  transaction  may  be 
betom  the  oonrt  The  plaintiff  Is  not  at  Ilb- 
erty  to  select  an  Isolated  act  or  fAct,  which 
Is  only  one  of  a  series  of  acts  or  steps  In  the 
entire  transaotifa,  and  insist  upon  a  Jndg- 
•ment  on  this  fact  alone,  if  tba  feet  to  so  con- 
nected with  others  that  It  foims  only  a  poc^ 
tlon  of  the  transaction.  The  transaction 
which  wiw  the  ftnndatloR  of  the  cause  of  ac- 
tion set  fOrtb  in  the  complaint  herein  Is  not 
Umlted  to  the  ftidn  ttierebi  set  forth,  bnt  ta- 
dndeg  the  cotite  series  of  acts  and  mntnal 
etmdnct  of  the  parties  in  the  business  or  por- 
■eeedlng  betwem  them  which  formed  the 
basis  of  their  written  agreemmt  If  the 
idaintMf  had  set  oat  In  its  comi^int  tlie  en- 
tire transaction  between  it  and  Mxa.  Story, 
beginning  with  the  agreement,  and  the  dr- 
cumstancee  tmder  whMi  It  was  made,  and 
giving  In  detail  her  sole  of  the  pn^ity  to 
Batee,  that  Its  ralue  was  938,SSO,  and  that 
the  proceeds  thereof  bad  been  applied  by 
her  In  payment  of  Iti  dehta,  and  also  show- 
ing that  In  pnrsoance  of  said  agreement  she 
had  paid  the  «itfre  debts  of  the  plaintiff, 
amonntlng  to  $113,000.  It  would  then  bare 
appeared,  upon  the  face  of  the  complaint, 
that  the  i^aintlff  was  not  entitled  to  reoorw 
from  her  the  ralue  of  the  property  mM  by 
her,  without  at  the  same  time  recompensing 
her  for  the  payments  that  she  had  made  for 
Its  account  If,  on  the  other  hand,  Krs. 
Story  had  brought  an  action  against  the 
phitntlfT  for  the  amount  of  money  paid  by  her 
under  the  agreement,  the  plaintiff  wotild 
bare  had  the  right  to  deduct  from  that 
amount  the  ralue  of  the  property  sold  by 
her,  and  It  would  'not  have  lain  In  her  mouth 
to  say  that  she  was  a  trespasser,  and  there- 
fore not  liable  to  hare  her  tort  set  off  against 
the  contract  of  the  plaintiff.  Bnt  the  rights 
of  the  several  parties  to  plead  a  counter- 
dalm  In  defense  to  an  acticsi  by  one  against 
the  other  for  a  breach  of  their  respective  ob- 
ligations arising  out  of  the  facts  in  contro> 
versy  between  them  must  be  redprocaL  The 
entire  transaction  between  them,  and  the 
rights  resulting  therefrom,  are  to  be  deter- 
mined by  the  conrt;  and  It  is  Incumbent  u[>- 
on  the  court,  after  hearing  all  the  proof  rela- 
tlre  to  that  transaction,  to  rendw  such  Jndg- 


(ftl 

ment  as  may  be  consMent  iritb  Uw  okb 
presented  by  both  i>artles. 

Mwdi  of  the  argument  of  the  j^tUT  te 
bera  directed  to  the  tenns  «C  leeUao  y. 
Civil  Code,  wfaldi  provide  that  the  wraofM 
conversion  of  personal  property  bT  a  Pit^ 
holding  II  Ilea  thereon  extlngoiBbes  tte  £a 
But,  as  this  actlcm  Is  teuoght  to  Rcover  iti 
vulue  of  the  goods,  and  not  for  die  cmIi 
thema^ves,  the  ri^t  o<  the  debndut » 
aasert  a  Hen  thereon  is  not  Imotnd.  S 
the  plaintiff  had  brouf^t  Its  aedoo  it^ 
Mrs.  Story  to  recover  possession  e*Aer*li 
the  effect  of  this  section  would  hsie  W 
etiy  arisen;  but,  by  brln«^ngttfartenls 
of  die  goods,  be  adopts  her  sale^  and  lini 
the  title  conveyed  thereby.   It  la  s  sAe 
tabllshed  principle  that  wheal  one  las  w 
verted  to  hfs  own  use,  cx  sold,  tlie  gwu 
of  another,  the  latter  may  valve  tiie  tr. 
and  sue  In  assumpdt.   It  Is  inunateitalk  '■ 
■  which  mode  he  seeks  redress  fcr  the  via| 
In  either  ease,  he  can  claim  only  a  pecnai:? 
compensation;  and  whether  he  tUmddii 
nssnmpslt,  as  upon  a  sale,  or  for  th*  nJ» 
of  the  goods,  as  by  conversion,  be  i 
Ushes  only  a  pecnnlaiy  obllgatUw,  i^tH  | 
def Midant  rasy  controvert  by  any  ttiM 
nected  with  the  transactloa  out  of  ^ 
the  plaintitrs  cliUm  arosfc   The  flm  t  j 
which  the  plaintiff  brought  the  preiatr  i 
tlon  is  Immat^lal,  as  It  ml^t  bare  tMtti 
the  defendant  ds  havli^  rec^ved  tbe  pR| 
ceeds  of  the  goods  sold  by  her,  and  isi^  I 
her  therefor.   But.  whatever  lorm  ot  ! 
it  might  select,  ft  was  only  entlded  to  ttc 
pensatlon  for  the  goods,  and.  In  a  nit 
die  taUng,  It  could  only  receive  the  vnf^ 
tn  which  It  had  be»  damaged.  By  Its  tp^ 
ment  with  Mrs.  Ptory,  it  had  approprc^ 
this  prc^>erty  to  tbe  payment  <rf  its  oUip- 
iton  to  ber;  and  In  the  absence  aim^ 
ing  or  any  claim  by  it  that  It  has  wJfe<^ 
diminutlm  at  estate  or  damage  be7i«^  ^ 
value  of  the  property.  If  that  vslae  wjs 
propriated  by  her  to  the  purpooe  to  rt* 
the  parties  had  agreed  it  should  be  ili^ 
priated.  It  cannot  claim  any  farther  a» 
pensatlon  from  her.    By  Its  agre«n»t  »S 
her.  It  placed  itself  under  an  oUigitiia- 
her  tor  the   payment  of  all  the  b»3P 
which  she  should  advance  for  its  debts;  oi 
as  the  court  finds  that  she  has  paid  tbfff!  * 
the  sum  of  $113,000,  It  can  only  daha 
the  value  of  the  property  sold  by  bef  l*  - 
ducted  from  that  amount.    By  tmtJiif  * 
goods  as  the  property  of  the  defcodaiit 
suing  merely  for  their  value,  the^pL-" 
has  elected  to  treat  tbe  oWIgatitM  as  V 
fixed  value,  and  It  Is  Immaterial  la  *^ 
form  It  stated  Its  cause  of  action,  in  f^*' 
case.  It  would  be  competent  for  Mil  ^' 
to  show  that  by  virtue  of  the  agreaieoc^ 
tween  them  the  property  had  been  lolijK* 
to  the  paymeut  of  the  plalntUTs  obUpi^ 
to  ber,  and  that  she  had  nude  Bach  ip^ 
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Hon,  ud  to  ask  that  ttw  remainder  of  the 
□nperformed  part  of  tbe  contract  shoold  be 

enforced. 

The  court  finds  that,  at  all  times  after 
making  ttie  said  agreement,  Mrs.  Storr  claim- 
ed that  by  Tirtae  thereof  Bhe  had  become 
the  owner  of  the  property  mentioned  there- 
in, and  It  follow  that  her  mfliting  «  ule 
Df  It  to  Bates  was  in  pursuance  of  her  con- 
struction of  Its  terms.  Tbe  fmrther  ftnrt<ng 
yf  the  court  that  her  sale  was  made  to 
Bates  wtth  the  agreement  on  his  part  thai 
be  would  pay  the  cost  price  of  said  prop- 
erty on  the  debts  of  the  plaintiff  for  which 
she  bad  become  liable  also  supports  the 
poBitl<Mi  that  she  made  the  sale  Id  puip(ated 
compliance  with  the  terms  of  the  agree- 
ment. The  agreement  itself  Is  not  free  from 
ambiguity,  and  It  is  not  an  unnatural  con- 
structltm  that  It  was  the  intention  of  tbe 
parties  that  after  its  execution  tbe  goods 
should  remain  In  the  custody  of  the  plain- 
tiff, and  that  either  party  should'  have  the 
right  to  sell  and  dispose  of  the  same,  and 
that  all  salea  made  by  either  party  should 
be  applied  In  reductlw  of  the  debts  of  the 
plalntUX  that  bad  been  assumed  by  Mrs. 
Story.  Her  claim  to  have  become  the  own- 
er of  the  property  by  Tirtne  of  the  agree- 
ment must%e  assumed  to  have  l>een  made 
by  bvr  is  good  faith,  and  there  is  no  fLotding 
Df  force  or-  oppresslcm,  or  ot  any  willfnl 
wrong,  out  ot  which  a  right  to  any  punitwy 
damages  could  accrue  to  the  plaintiff.  It  la 
clear  from  the  findings  that  Mrs,  Stoiy  was 
aot  acting  In  any  repudiation  ot  the  agree- 
ment by  which  the  property  was  conveyed 
to  her,  but  in  accordance  with  her  own  con- 
itruction  of  Its  effect  If  that  construction 
tvas  erroneous,  so  that  the  plaintiff  suffered 
loss  th«%b]r,  the.  result  of  such  constmction 
Doay  bare  ^ren  the  plaintiff  a  cause  of  ac- 
tion against  Mrs.  Story;  bat  it  does  not  fol- 
low Uiat  it  la  entmeil  to  recorer  danuiges 
From  her  Independent  of  an  adjustment  of 
their  respecttre  rights  onder  the  entire  agree- 
ment. Mrs.  Stoiy  bad  a  cause  of  actim 
ugainst  the  plaintiff  for  tbe  money  paid 
t)y  her  In  releasing  it  from  its  d^its,  and 
this  cause  ot  actlw  "arose  oat  oT'— that 
is,  It  resulted  from— the  same  transactlfm 
>r  negotlatioo  as  did  the  plalntUTa  ri|^  to 
compensation  for  the  goods  which  were  sold 
t>y  her  to  Bates.  Both  bad  their  origin 
In  the  agreement  betweoi  them  for  the  pay- 
mmt  by  her  of  the  debts,  and  the  approprla- 
tl«k  1^  tb»  plalntlfl  of  Its  proi^erty  as  a 
node  ot  reimbursing  her,  and  the  sale  of 
the  goods  br  her,  as  well  as  her  payment  of 
the  debts,  were  mily  separate  acts  In  car- 
tying  oat  tbA  terms  of  their  agreraiaitp  and 
:ompletlnff  Oils  transactloa.  Ttu  act  of 
Urs.  Btorj  In  making  a  sale  to  Bates  of  the 
property  described  in  tbe  oxn plaint  was  so 
wnnected  with  iho  bn^eas  refsned  to  In 
the  agreement  between  her  and  ttke  plaintiff, 
ftst  dM  entire  transaction  must  be  consid- 


ered, in  order  to  determine  whettier  hier  act 
was  wrongful  or  rights  and,  even  it  it  shonK 
be  held   that  the  sale  to  Bates  was  not 
spectfically  antliorized  by  the  terms  of  the 
agreement.  It  is  clear  from  tbe  findings  of 
the  court  that  ft  was  not  done  In  any  re^- 
pudlation  of  the  agreement    She  purported"^ 
to  act  under,  and  not  In  antagonism  to,  the 
agreement,  so  that  the  plaintiff's  right  of 
action  would  be  for  damages  resulting  from 
a  breach  dt  a  portion  of  the  agreement, 
rather  than  for  an  invasion  by  her  of  its  . 
rights,  Independent  of  and  disconnected  with  / 
tbe  obligation  created  by  tbe  agreement. 

The  contention  of  the  plaintiff  that,  taas- 
mucb  as  this  action  is  brouj^t  against  the 
three  defendants,  a  cause  of  action  existing 
In  favor  of  Mrs.  Stor;  alone  Is  not  available 
as  a  defense,  cannot  be  maintsJned.  The  lia- 
bility of  the  defeudaots.  If  any  existed,  is  sev- 
eral, as  well  as  Julnt;  and,  if  Mrs.  Story 
could  set  up  any  defeny  that  would  defeat 
the  plalntlfl's  tight  of  reeoivsiy,ltwaa  avalla- 
Ue  for  the  other  defendants.  Whatever 
shows  that  the  plaintiff  had  no  right  of  re- 
covery, as  against  Mrs.  Story,  protects  the 
otlier  defendants,  ^ho  mre  acting  under  hoi' 
and  1^  her  anihonty. 

Tbe  sum  of  915,200.  whl^  the  court  finds 
is  the  amount  of  the  debts  of  the  ^alntitt 
which  Mrs.  Story  cana>Ml  to  be  iinld  on  The 
same  day  that  she  sold  tbe  goods  to  Bntea 
by  an  arrangemeot  between  ber  and  the 
California  National  Bank,  added  to  the  |2ft,- 
717.94,  which  the  conrt  also  finds  was  dtle 
her  from  the  plaintiff  at  ^t  time,  kIiows 
that  she  had  then  paid  more  than  the  entire 
value  of  the  goods,  and  consequently  ebe 
should  not  be  charged  with  any  Interest  np- 
on  that  value.  As  the  court  finds  that  Hn, 
Story  had  fully  ocnnpUed  with  her  part  of 
the  agreement,  it  follows  that  Jndgmait 
Should  have  been  rendered  In  her  favor  fnr 
the  difference  between  the  amount  paid  by 
her  fbr  tho  account  of  the  plalntlfl,  and  the 
value  of  the  goods  acAA  hy  her  to  Bates;  and 
the  Judgment  of  the  court  below  Is  reversed, 
with  directions  to  enter  Jndgmmt  against  the 
plaintiff,  and  In  favor  of  Mrs.  Story,  tot  tbo 
sum  of  $74,400.  with  her  costs  of  stdt,  as  of 
the  10th  day  of  December,  1891. 

We  concur:   DB  HAVEN.  J.;  MCFAB- 
LAMD,  X;  FITZOmuU),  J. 


8T0RT  ▼.  STORY  A  ISHAM  COMMBB- 

OIAL  CO.  et  al.    (No.  19,077.) 
(Sapreme  Court  of  California.    Oct  10,  1883.) 
Rbs  Judicata— Penduto  Actios— Emcr  as  Bak. 

Under  Code  CfTll  Proe.  |  1049.  deciar- 
faiv  that  "an  action  li  to  be  deemed  pen^Ong 
from  the  tlnae  of  Its  comaienoeaMOt  until  Its 
final  determination  upon  appeal,  or  until  tbe 
time  for  aivesl  has  passed,  uiuess  the  Jndg- 
toent  is  sooner  satf«fi«d,"  the  judgment  caDDot, 
during  soch  timfl^  be  pleaded  in  bar  of  anoth- 
flc  action. 
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In  bank.  Appeal  from  superior  coort,  San 
DIegD  coonty;  W.  L.  Pierce,  Jndge. 

AoUon  by  Adella  B.  Story  against  the  Story 
St  Isbam  Oommerctad  Company  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
■Mteals.  R«Tated. 

Luce  &  McDonald  and  Sprlgg  &  Barbw. 
for  appellant  Mr.  Works  and  M.  8.  Bab- 
codc,  for  respondents. 

PBR  CTTRIAM.  IUb  action  Is  closely  con- 
nected with  the  action  of  Story  &  Isham 
G(xnm«rcial  Co.  t.  Story,  (Now  19.015.)  34  Pac. 
Bep.  671,  (this  day  decided,)  and  was  argned 
and  sobmltted  to  the  conrt  at  tito  same  time. 
After  the  former  action  had  been  brought 
Maimt  the  present  plaintiff  she  commenced 
the  present  aotlrai  for  the  purpose,  among 
others,  of  restraining  the  defoidante  from  in- 
terferlng  with  tba  property  oonTeyed  to  her 
by  the  agreement,  of  which  a  copy  Is  set 
forth  In  the  opinloi^  tltat  case,  and  to  have 
the  demands  and  (dioses  In  action  tliat  had 
been  assigned  to  her  thereby  sold  or  collect- 
ed under  the  direction  of  the  court,  and  ap- 
plied In  payment  of  the  indebtedness  of  the 
corporaiion  to  hwseU.  The  two  actions  were 
pending  in  dlfTerent  departments  of  the  su- 
perior court  In  the  county  of  San  Diego,  and 
the  action  in  whidi  the  present  appellant 
was  defendant  was  tried  first,  and  Judg- 
ment therein  r^idered  against  Decem- 
ber 10,  1881.  ThereafttT,  the  ctoporatlon 
def^dant  filed  a  supplemental  answer  here- 
in, pleading  the  Judgmoit  In  the  other  action 
as  a  bar  to  the  plaintiff's  tight  of  recov^; 
and  npcHi  the  submission  ot  the  cause,  De- 
cember 23.  1891,  the  court  made  its  finding 
to  that  ^ect,  and  rend«:ed  Judgmoit  In  fa- 
Tor  of  the  defsidants.  From  Unt  Judgment 
the  plaintiff  has  appealed. 

The  court  erred  in  holding  that  the  Judg- 
ment rendered  In  the  other  action  was  a  bar 
to  the  plalntflTs  rlg^t  of  Tecorexy  for  the 
moneys  paid  by  her  under  the  agre^nrait. 
At  the  time  that  the  conrt  made  its  dedslcui 
In  the  present  case,  the  other  action  was  still 
pending,  (section  1049,  Code  Civil  Proa,)  and 
while  that  action  was  so  pendMg  the  Judg- 
ment rendered  therein  oould  not  be  a  bar  to 
the  prosecution  of  the  present  action,  (NaftB- 
ger  T.  Or^g,  [CaL]  83  Pac.  Rep.  757;  Es- 
tate of  Blythe,  [Oal.]  34  Pac.  Rep.  108.)  The 
Justice  of  this  rule  Is  apparent.  In  view  of 
the  fact  that  the  Judgment  pleaded  by  the 
respondent,  and  determined  by  the  court  be- 
low to  constitute  a  bar  to  the  plaintiff's 
cause  vt  action,  has  been  reversed  in  this 
court.   The  Judgmrat  Is  reversed. 


POWIfUi  V.  PATISON  et  nx.  (No.  lS,O0e.) 
(Supreme  Court  of  California.  Nov.  8»  1893.) 
MbxraASs-^FoRBOLOStiBB— iKPBBraoT  Baoosn 
OK  Appkal — Rkvibw. 
Where,  on  sppssl*  the  wily  question  Is 
wfaatlMs  sa  iDstmment  sought  tD  bt  fore- 


dosed  was  given  as  a  mortgage,  and  the  qnos. 
ttoo  was  treated  as  an  Issne  of  Hxt  bdow. 
no  fiadlng  was  made,  aod  the  instrament  b 
not  broaght  up  by  the  record,  and  is  obHj 
pleaded  according  to  Iti  legal  effect,  there  b 
nothlDg  by  which  the  aroeUate  oouit  ean  d»' 
termina  the  nature  of  u»  instminakt.  ud  a 
decree  refusing  a  foreclosure  must  be  reversed. 

Departmoit  2.  Appeal  from  Mtperlor 
court,  Stanislaus  county;  William  O.  lUnor. 
Jndge. 

Action  by  Henry  Powdl  sgslnst  Hary 
Patlson  and  wife  to  ttxedoee  an  instrnmeat 
given  to  secure  the  payment  at  moocr. 
From  a  decree  draylng  a  foredonre.  piatai- 
tlff  appeals.  Reversed. 

P.  J.  Hazen,  for  appelant  OtawMlftr  ft 
Minor,  for  respondents. 

FITZOBBAXJ),  J.  His  eon^iUnt  sob- 
Btantlally  alleges  that  on  June  22.  the 
defendants  Henry  Patlson  and  hla  wife, 
Bmma  J.  Patiscm,  exeottted  to  plalntiiriB  ai> 
stgnor  their  laomlaaoiT  nc^  tot  9%000,  pay* 
able  on  tbs  22A  day  of  Jnne^  188S,  ndtli  In- 
terest as  therein  specified;  that  at  tbft  sanie 
time  thtv  executed  to  the  defendants  Hsndt 
ton  and  Coleman,  as  trustees,  a  anrejanee 
of  the  real  property  tber^  described  to  se- 
cure the  payment  of  the  isind^pl  and  tnt»- 
est  mentioned  in  said  note  aocordins  to  flie 
terms  ttiereof,  and  that  said  deed  of  trast 
was  intesided  and  given  to  said  trustees  as  a 
mortgage  for  that  purpose.  The  answer  ad- 
mits the  execution  of  the  deed  of  trust,  but 
sitodficaUy  denlss  that  It  was  Intended  sad 
given  as  a  mortgage.  Plaintiff  had  Judg- 
ment toe  Oie  fnn  amount  of  tlie  note^  tnit  the 
conrt  refosed  to  deeree  a  foredosore^  and  it 
la  from  that  part  of  flie  Jodgmoit  ttiat  plain- 
tiff  aKMAla. 

The  only  question  arising  on  Oils  appeal 
Is  whether  the  Instrnmoit  songbt  to  be  foie- 
doeed  was  given  and  Intended  aa  a  mwt- 
gage.  Upon  this  Issne  raised  by  that  idcad- 
ings,  and  wiildi  la  treated  and  dlaenaaed  as 
an  issne  of  fkc^  ttie  court  bdow  made  no 
finding,  and,  as  the  Instrument  itself  Is  not 
bron^t  1^  by  the  reqord,  and  la  pleaded 
only  Its  legal  effect,  ttiere  la  noflilnc  be- 
fore us  by  which  we  can  determine  vbetker 
It  is  an  alHulnte  deed  of  trust  or  a  deed  of 
trust  in  the  nature  of  a  mor^pi^  There  is 
a  well-recogniied  distinction  between  these 
Instruments.  The  fOrmer  Is  a  eooTeyance  of 
the  [Hivperty  to  a  tmstee  ftir  the  purpose  ot 
selling  it  to  pay  dcibta.  Tba  effect  of  ssdt 
an  instnunent  is  to  pass  the  Ufle  abscdnuly 
to  the  tmstee,  and  It  vesta  in  him  nnconffi- 
ttonally  and  IndefbaslUy  toe  the  purposes  cS 
the  trust  In  the  latter  the  ^operty  Is  coa- 
veyed  to  a  trustee  merely  as  collateral  se- 
curity for  the  payment  of  a  debt,  up<»i  as 
floqness  oimdttlon  of  defeasanoBb  and  wttt 
power  to  sell  and  pay  the  debt  In  case  of  4r- 
fault  by  tiie  trustor.  As  we  are  nnaUe  «• 
determine  from  the  recwd  to  lAlcb  daM 
the  Instrument  in  Question  bdonge.  ttv 
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part  of  the  Jndgment  Kppealed  from  nnist, 
for  this  reaxm,  be  rerened.   80  ordBred. 

We  concur:   MoFABLAND,  J.;  DB  BA- 

rms,  J. 


POWmJL  T.  PATISON  at  vs.  (No.  lfl;078.) 
(Snpreme  Oonrt  of  CaUfomla.  Not.  8;  1883.) 

HOK BBTBAD  —  IbntTSAOB  BT  HUWAITD  —  BOBBB- 
QUBNT  AogOEBBHBBT  Of  TiTLB   BT  HOSBAND  — 

Erntci^BOUBBD  Dbbt  — >F8b80Hal  Judombht 
LUoder  CItU  Code,  I  1242,  proTldIng 
that  a  manied  persoa'a  homeatead  cannot  be 
Incnmbered  except  by  the  joint  act  of  haaband 
and  wife,  a  mortgage  by  the  liasband  alone  la 
Toid,  and  ia  not  valklated  by  the  hnaband'a 
aubeequent  acqnirement  of  the  homestead  by 
a  decree  of  divorce  which  aasigns  it  to  him, 
unce  a  aobBeqaeDtly  acquired  title  doea  not  re- 
late back  ao  aa  to  give  effect  to  a  void  Inatm- 
ment 

2.  A  peraonal  indgment  on  a  note  aecnred 
br  a  Tftlia  tmat  deed  !•  emmeona,  ahuw  the  se- 
earitT  most  firat  be  exhatuted.  Barbleri  t. 
Bamdn.  28  Fac.  Bep.  1066^  M  Cal.  IM,  fol- 
lowed. 

Department  2.  Appeal  from  raperlor  court, 
StanislauB  conn^;  WUliom  O.  Minor,  Judge. 

Action  by  Heary  Powell  against  Henry 
PatfsMi  and  irifa  From  a  jodgmoit  for 
plaintiff,  defendants  aroeaL  Affirmed  In 
part  and  reTened  In  part 

P.  J.  Hazen,  tar  appdlanti.  BtmeBlSer  & 
Minor,  for  respondent. 

FITZOBRALD,  J.  It  appears  that  on  the 
2d  day  of  October,  1877,  the  defendant  Hen- 
ry F&tiaon  was  the  owner  and  resided  with 
his  family  on  the  inremlees  In  question;  that 
on  that  day  his  wife,  the  defendant  Emma 
J.  Fatlson,  declared  a  homestead  thereon, 
and  that  they  oontlnned  to  actually  oocovy 
the  same  up  to  tbe  29th  day  of  August,  1887, 
and  that  the  homestead  so  declared  has  neT- 
er  been  abandoned;  that  on  September  26, 
1884.  the  defoidant  Henry  Patlson  made  his 
ivomissory  note  to  plaintiff  for  $1,000,  and 
to  secore  the  payment  thereof  he  mortgaged 
to  plaintiff  the  homestead  premises;  that 
on  the  29th  of  August,  1887,  the  defendant 
Henry  Patlson  obtained  a  diTorce  from  his 
wife,  the  said  Emma  J.  PaUson,  and  the 
homestead  premises  wore  by  the  Judgment 
assigned  to  him.  It  la  claimed  by  appellanta 
that  the  court  ored  In  decreetaiflr  a  foreclo- 
sure of  the  mortgage,  fw  the  reason  that 
when  the  mortgage  was  executed  by  the 
husband  there  waa  a  valid  and  sabslstlng 
lioinestead  on  the  premises  sought  to  be 
mort^raged.  Section  1242  of  the  GItU  Code 
provides  that  *^e  homestead  of  a  married 
perstKi  cannot  be  conreyed  or  Incnmbered 
unless  the  iuBtmment  by  which  It  te  con- 
veyed or  Incumbered  is  executed  and  ac- 
knowledged by  both  husband  and  wife." 
L'luiiT  these  provisions  it  is  clear  that  the 
hoiiii^tpnd  Cilunot  be  conveypd  or  Incum- 
ba-ed  except  by  the  Joint  act  of  the  huaband 


and  wife  ^oc»  a  ctmreyance  ot  mortgage 
thereof  by  tbe  husband  alone  is  inoperative 
and  void,  (Oleason  v.  SjHvy,  81  CaL  220,  22 
Pac.  Rep.  551;  Gaj^ardo  v.  Dumont,  54  CaL 
486,)  and  does  not  become  valid  by  the  prem- 
ises Bubsequoitly  losing  their  character  as  a 
homestead,  if  In  this  case  It  can  be  said  that 
by  the  decree  assigning  to  the  husband  the 
homeeteod  premises  they,  by  reason  of  that 
fact,  lost  their  character  as  such;  nor  does 
a  subsequently-aeiinlred  titie  relate  back  so 
aa  to  glTO  effect  to  a  void  instrument.  It 
th^efwe  follows  that,  aa  the  mortgage  here- 
in was  void  in  Its  Inception,  the  defendant 
Is  not  estopped  from  denying  its  raUdlty,  as 
would  be  the  case  if  the  mortgage  itself  vas 
a  Talld  instrumoit. 

The  cl^m  Uiat  the  court  erred  In  render- 
ing a  Judgm^t  against  the  defendants  on 
their  promissory  note  secured  hy  a  Valid 
deed  of  trust,  and  wblch  vras  also  sought  to 
be  foreclosed  aa  a  mortgage  in  this  action, 
(see  case  No.  18,002.  Just  decided  by  this 
court,— S4  Pac.  Rep.  676,)  must  be  sustained, 
fw  the  reason  that  it  is  well  settled  on  au- 
thority in  this  state  that  a  "personal  Jtidg- 
ment  on  a  secured  debt  before  the  security 
has  been  legally  exhausted  Is  oroneons." 
Barbleri  v.  Raipelli,  84  Gal.  164,  23  Pac.  Rep. 
1066;  Crim  r.  Kesslug,  89  Cal.  487,  26  Pac. 
Rep.  1074;  BIddel  t.  Brlzaolara,  64  CaL  362, 
80  Pac.  Rep.  609. 

Tbe  motion  to  dismiss  on  the  ground  tbat 
plaintiff  neglected  to  demand  and  have  Judg- 
ment entered  for  more  than  six  months  after 
final  submission  of  the  cause  was  pr(^>erly 
denied.  Tbe  personal  Judgment  against  the 
defendants  Patlson  on  their  note  secured  by 
a  valid  deed  of  trust,  and  that  part  of  the 
Judgment  decreeing  a  f<»eclo8ure  of  the  mort- 
gage, is  rerersed,  but  tbe  Judgment  on  the 
$1,000  note  attempted  to  be  secnred  by  the 
mortgage  sought  to  be  fwedosed  in  this  ac- 
tion, the  same  being  void  nik  ct  no  ^ect 
i8  affirmed.  So  ordered. 

We  concur:  McFARLAND,  X;  DB  HA- 
VBN,  J. 


CLARK  T.  GOLLZBB.  (No.  13,665.) 
(Snfwenw  Court  of  CaUfomia.  Not.  8,  1893.) 

BtULDINO  CoNTIUOT  —  ComTBDOTIOK  —  PaBTIAL 
PaTMBNTS       BOBaTAXTUI,   OoMFLBnOB  —  Db- 

BTBUCTION  BT  FiBB. 

1.  A  contract  to  repair  an  old  bnllding  and 
build  on  addition,  tbe  old  part  to  be  turned 
round,  stipulated  a  certain  sum  for  the  whole 
work,  to  bepald  asfollovs:  "Old  part  placed  in 
position  $200;  foundation  in  and  frame  up, 
fSOOt  inclosed,  and  roof  on,  chimneys  op,  and 
the  building  completed  according  to  agreement 
and  specificattois,  9300."  BOd  tbat.  tiie  work 
on  the  new  port  not  being  In  condition  to  «n- 
title  tbe  contractor  to^  the  third  InBtatlment, 
when  the  building  waa  destroyed  by  fire,  no  re- 
covery on  Buch  installment  could  be  had  for 
work  on  tbe  old  part,  though  that  waa  snbstan- 
tially  completed,  the  contract  being  an  entirety. 

2.  The  second  coat  of  paint  not  haTing  been 
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rat  <m  the  atw  parti  two  doom  mt,  barlas  b«ea 

hung,  and  do  lock  or  faateninif  put  on  tlm  front 
door  or  windows,  and  the  hoase  not  having  been 
cleUTcred  to  the  owner,  it  was  not  BubBtantiallr 

Oomralasipners'  dedaloo.  Depnrtment  2. 
Appeal  from  superior  court,  city  and  comity 
of  San  Frandaoo;  T.  H.  Bearden,  Judge. 

Action  by  Wnilam  P.  Clark  against  R.  H. 
C<dllcr.  Judgment  for  defwdant  Plaintiff 
•ppeala.  Affirmed. 

Mows  6.  Oobb  aad.  E.  K.  ^tarlor,  tor  ajh 
peUant  TnrUff  &  Haitfit,  for  rcsponddBt 

VANOUBF,  O.  Action  to  recovw  s  baV 
anoe  of  $825.  alleged  to  be  due  and  orHng 
from  defoidant  to  plaintiff  on  a  wtttea 
l>wnffl|iig  contract;  and  also  900  for  extra 
woA.  Tbe  cause  yna  tried  by  tbe  oonrt 
TbB  Judgment  «aa  In  tawor  of  tbe  deteidant 
Tbe  jIalntIB  bas  wppCBled  teom  the  Judg- 
ment and  from  an  order  denying  his  motion 
ft>r  a  new  triaL 

Bf  tiie  contract  tbe  platntlff  agreed  to  re- 
pair  an  old  bouse,  and-  to  build  a  new  addi- 
tion tberetok  to  be  atta^ed  to  It  mm  oU 
bouse  was  to  be  turned  partly  round,  re- 
mtiTed  from  Its  <^  f  oondathm  and  placed  on  a 
new  brick  foundattoa,  to  be  laid  plalA- 
tiff  under  botb  tbe  old  boose  and  tbe  new 
odditloiL  The  plans  and  Bpedflcattou  of  the 
work  to  be  draw  upon  both  ttie  <dd  and  tbe 
new  parts,  to  which  the  contcact  referred, 
an  ordlnarUr  mtuntob  The  detetdant  agreed 
to  pay  for  tbft  wiiole  work  91tSSfi,  by  in- 
staUmoito  as  foUowa:  "Old  part  placed  In 
position^  $200;  foundation  In  and  frame  up, 
S800;  IncloBed,  and  roof  on,  diimneys  up, 
and  tbe  building  completed  according  to 
agreement  and  ipe<dficationa,  fSOa  Balance 
to  be  paid,  on  cMiqilrtlfln  of  woifc,  if  not 
otfaerwiae  agreed  upon  by  boHi  patfOea  be  ro- 
ta" As  the  work,  progressed  the  first  two 
Installraeuts  were  paid,  but  beftm  fur- 
Uier  payment  was  made  the  wbole  bouse  (old 
and  new  parts)  was  oonsumed  by  Are,  witb- 
oat  apparent  finiU  of  elthsr  party. 

1.  It  is  not  contended  that  the  plaintiff  Is 
entitled  to  recover  either  the  third  or  last 
installment  unless  the  «Hidttl<ms  stated  In 
tbe  agreement  upon  whldi  the  third  install- 
ment was  to  be  paid  had  been  performed 
ty  plaintiff  before  the  fire.  But  counsel  for 
appellant  contend  that  fliese  conditions  refor 
only  to  the  new  building.  They  say,  "The 
old  bouse  was  not  to  be  inclosed,  nor  any 
rooA  put  on,  nor  any  dilmneys  put  up."  Goa- 
ceding  this.  It  is  not  perc^ved  that  the  ^ect 
would  be  as  claimed  by  counsel,  eren  If, 
aa  they  contend,  the  old  bouse  was  substan- 
tially completed  before  the  Are;  since  no 
reason  appears  why  the  payment  of  inatall- 
•ments  may  not  haw  been  conditioned  upon 
woA  on  the  new  part  But  counsd  are 
mistaken  in  regard  to  chimneys.  A  dilmney 
was  to  be  buUt  In  the  old  part  The  contract 
speoiflee:  "Old  house  to  be  moved  and 
toned  sMle  to  Taylw  avraue;  diimn^  to 


be  taktBQ  down  and  new  one  boot,  with 
wood  flreplaoe  where  shown  on  plan."  Be- 
aldcs,  plaintiff  testified  that  he  undeRtood 
"Ow  twms,  IniUdlng  con^lstod  aocordhig  ta 
agreement  and  spedfl  cations,'  to  refer  to  the 
old  bouse."  Tbe  oontiaet  la  an  entiretr. 
There  Is  nothing  in  It  bj  lAlclk  Hie  pries  n 
be  paid  for  any  of  the  work  or  matnlib 
can  be  dlatlngulMied  from  that  to  be  paid  fcir 
any  other  part  The  word  "baUdlng,"  ht  tkc 
condition  upon  which  the  third  tautaltascBt 
was  to  be  paid,  comprehends  the  new  piA 
as  clearly  indicatGd  by  tbe  amditlon  of  the 
first  payment— "old  part  placed  In  posmoa.' 
not  old  bnUdlng  placed  In  petition.  I  *h\ny 
the  trial  oonrt  awrecfly  conatraed  ttis  o» 
tract  In  this  respect. 

2.  It  is  contended,  bowem,  that  both 
parts  of  the  building  were  anbstaatfaJy 
completed  before  the  fire;  but  wtthont  ca» 
fllct  the  evidence  shows  that  no  part  ot  da 
second  coat  of  paint  upon  the  new  part  R- 
qulred  by  the  contract  bad  been  put  la; 
tfcat  tbe  workbench  of  the  caxpraters  sad 
tb»  paint  for  the  second  coat  were  in  0» 
new  part  at  the  time  oi  the  fire;  that  two 
of  ttie  doors  were  not  bung.  nokxAnorfBstee- 
Inge  on  the  front  door,  and  no  faateolngE  on 
the  windows;  and  that  the  house  bad  not 
been  delivered  to  defendant  T^e  plain tiC 
testified,  however,  that  two  days  before  tlie 
fire  he  had  told  defendant's  wife  that  thr 
old  part  of  the  house  was  finished,  and  tbu 
she  might  move  Into  It;  but  tbla  was  odd- 
tradicted  by  Mrs.  OoUler.  The  court  fomd 
that  plaintiff  had  never  ftnlAed,  completed, 
nor  deUrered  the  house,  and  that  defeodam 
had  never  accepted  It;  and  I  think  the  erl- 
dence  sufildrat  to  Justify  this  finding. 

8.  Upon  the  count  tor  extra  wwk  tte 
court  found  for  tbe  defoidant  As  to  aO 
the  Items  of  this  count  the  evtdenee  was  isb- 
g tan tl ally  conflicting,  except  as  to  one  doar 
lode,  of  the  Tslue  of  00  cents,  which,  as  eso- 
pared  with  the  sum  in  contest  may  be  cos- 
sidcred  as  de  minimla.  I  think  tbe  Jadf- 
ment  and  order  should  be  afltomadL 

We  ooncur:  TBUFLB,  O.;  SEtASLS,  O. 

PBB  CURIAM.  For  tbe  reasMis  glvw  la 
the  foregoing  opinion  the  Judgment  and  <ader 
appealed  from  are  affirmed. 


HIGOXNB  T.  GOLB  et  aL  (Nol  18,069.) 

(Sai»eme  Oonrt  of  Oalifomia.  Mot.  8,  X891I 

CiTiBs  or  TBB  FirTH  Cubs— Cam  or  Fax  Dt- 
pARTimnv-BLBOTioir  ash  ArroiNncBXT— Obdi- 

KAHOSa. 

1.  One  deeted  dilef  of  the  fire  dapartncat 
of  a  city  of  the  fifth  dass  ooder  sa  ordinasct 
providing  that  he  shall  be  elected  Miini»ny  br 
members  of  tiie  dwartment  Is  not  en  titled  to 
bold  the  position  for  the  year,  an  ordlBanee 
having  In  the  mean  time  been  passed,  to  take 
efifoct  immediately,  providing  for  tbe  anpgiai- 
ment  of  the  chief  of  the  fire  departoMnt  Iv  ^ 
board  of  trustees^ 
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2.  Undar  u  ordteaiHW  proridin^  that  tke 
sblaf  <^  the  fire  d^MLrtmeDt  Bhall  be  appoiated 
moTitllj  hy  the  board  of  trustees,  to  hold  office 
for  a  rear,  or  until  hia  saccessor  ii  appcdnted 
ind  qiuUified,  the  tnutees  mmy  remoTe  Um  and 
kppomt  a  inccewor  within  the  year. 

Oommisalonrav'  dedsion.  Department  2. 
Appeal  from  traperlor  court,  Fresno  county; 
M.  K.  Harris,  Judge. 

Action  by  E.  R.  Hlgjrtns  against  S.  H.  Cole 
md  others  for  Injunction.  Prom  an  order 
UasolTlng  a  temporary  injunction,  plaintKT 
ippeala.  Affirmed. 

Frank  S.  StuxU  Oeorge  A.  Nonrse.  0.  O. 
ICerriam,  and  Anrtin  &  Drvw,  for  appelant 
Beed  B.  Feery,  tor  reepondents. 

BELCHER,  a  The  city  of  Fresno  la  a 
municipal  corporation,  organised  in  1885,  un- 
ler  the  provisions  of  an  act  of  the  legislature 
ipproved  March  13, 18S3,  entitled  "An  act  to 
provide  for  the  organlzatlou.  Incorporation, 
und  goremment  of  municipal  corporations." 
[t  is  of  the  fifth  class  named  In  the  act,  and 
bias  a  board  of  trustees  rested  with  power, 
unong  other  things,  "to  provide  fire  engines 
ind  all  other  necessary  or  proper  apparatus 
Tor  the  prerentitMi  and  extinguishment  of 
9res;"  **to  appoint  and  remove  such  i>oUce- 
men  and  other  subordinate  officers  as  they 
may  deem  proper,  and  to  fix  their  duties  and 
compensation;"  "to  establish  fire  limits,  with 
proper  regulations;"  and  "to  do  and  p^ 
fbrm  any  and  all  oth«*  acts  and  things  nec- 
>ssary  to  carry  out  the  provisions  of  this 
chapter,"  etc.  Section  764,  subds.  0.  15,  18, 
19.  The  city  now  owns,  and  ever  since  its 
ncorpwation  has  owned,  three  fire  engines 
ind  other  apparatus  for  the  i^eyention  and 
jxtingulshmeat  of  fires,  and  it  also  bos,  and 
nas  had,  a  volunteer  fire  department  In 
1891  there  was  a  dty  ordinance,  No.  224,  pro- 
rldlng:  "Section  L  The  fire  department  of 
:hls  city  shall  consist  of  volunteer  companies 
>f  firemen,  organized  into  engine,  hose  and 
took  and  ladder  companies,  who  shall  elect 
■Jbelr  officers.  Sec  2.  The  chief  of  the  fire 
leportment,  and  his  assistants,  shall  be  elect- 
^d  annually  by  m^bers  of  the  department, 
^Ith  the  approval  of  the  board  of  trustees, 
ind  shall  give  such  bond  as  tbe  board  of 
Tusteee  may  require."  On  tbe  18th  of  Jan- 
lary,  1892,  an  ordinance  (No.  248)  was  pass- 
>d,  amending  the  foregoing  wdlnance,  and 
-eading  as  follows:  "Section  1.  The  fire  de- 
>artment  of  the  city  shall  consist  of  volim- 
eer  companies  of  firemen,  organized  Into  en- 
^ne,  hose  and  ho<^  and  ladder  companies, 
ivho  shall  elect  their  own  officers,  to  wit: 
he  foreman,  who  Is  the  presiding  officer,  a 
lecretary  and  a  treasurer.  Sec.  2.  The  chief 
»f  the  fire  department,  and  his  associates, 
iliall  be  appointed  annually  by  the  board  of 
mstees,  to  hold  office  each  for  one  year,  or 
in  til  his  or  tbeir  successors  are  appointed 
ind  qualified.  And  the  chief  of  the  fire  de- 
wrtment  shall  give  a  bond,"  etc.  "Sec.  3. 


6^ 

This  ordlnajjce  shall  take  affeot  and  be  iy 

foroe  Immediatelj  from  and  after  its  pasiage 

and  approval." 

In  December.  1891,  tbe  i^alntlfl.  B.  B.  Hlg- 
glns,  was  elected  chief  of  the  fire  depart- 
ment by  the  members  thereof,  and  on  tlw 
21st  of  that  month  notice  of  such  election 
was  ^ven  to  the  board  of  trustees.  It  being 
suggested  that  the  trustees  must  make  the 
appointment  themselves,  In  order  to  make  it 
le^,  the  matter  was  continued  from  time 
to  time  imtil  February  1,  1892,  when  the 
plalntifT  was  elected  chief  by  the  trustees. 
Thereafter,  on  March  7,  1892,  the  board  of 
trustees  passed  a  resolution  declaring  the  po- 
sition of  chief  of  the  fire  department  va- 
cant, and  then  appointed  the  defendant,  Tim- 
othy Walton,  to  fill  the  vacancy.  The  trus- 
tees also  by  resolution  directed  tke  city  mar- 
shal to  put  the  said  Walton  In  possessioD 
of  all  the  fire  apparatus  owned  by  tbe  d^. 
The  plalntltr,  when  notified  of  this  actkfn 
of  the  trustees,  denied  their  rlf^t  to  remove 
him  from  his  position  as  chief,  or  to  take 
from  his  possession  and  control  the  fire  ap- 
paratus of  the  city;  and  thereupon,  on  U&rch 
8th,  he  commenced  this  action  against  the 
trustees,  the  dty  marshal,  and  the  said 
Walton,  alleging,  among  other  things,  that 
he  was  then  the  chief  of  tbe  volunteer  fire 
department  of  the  city,  and  as  such  was  In 
possession  and  entitled  to  the  possession  of 
all  the  fire  apparatus  (tf  tbe  city;  that  all 
the  acts  of  the  trustees  In  dedaring  his  posi- 
tion vacant  and  electing  Walton  to  fill  bis 
place,  and  In  directing  the  dty  marshal  to 
take  from  his  possession  the  fire  apparatus 
and  to  deliver  pwsesslon  of  tbe  same  to  Wal- 
ton, were  done  without  right  or  authority  of 
law;  that  the  marshal  and  Walton  had  de-' 
monded  that  plaintiff  deliver  to  them  the 
possession  of  the  said  apparatus,  and  had 
threatened  to  take  Immediate  and  unlawful 
possession  of  the  same,  and  unless  restrained 
would  proceed  fwclbly,  unlawfully,  and 
wrongfully  to  execute  their  threats;  whore- 
fore,  he  prayed  that  the  court  make  an  or- 
der enjoining  the  defendants,  and  each  of 
them,  from  taking  forcible  or  other  posses- 
sion of  said  fire  apparatus,  or  Interfering 
with  the  same,  or  molesting  the  plaintiff's 
possession  thereof.  Upon  this  complaint  tbe 
court  granted  a  temporary  Injunction,  but 
subsequent^,  on  motion  of  defradants,  dis- 
solved it;  and  from  that  order  the  i^intlff 
appeals. 

In  support  of  the  appeal  it  is  contended: 
(1)  That  the  memba^  of  the  fire  department 
were  authorized  and  empowered  to  elect  a 
chief  of  tbe  department,  without  the  ap- 
proval of  the  board  of  trustees;  and  that 
the  appellant,  having  been  so  elected,  was 
dothed  with  authority  to  hold  possession  of, 
manage  and  control  the  fire  apparatus  of  the 
dty;  and  that  the  trustees  had  no  right  to 
interfere  with  or  disturb  his  possession,  man- 
agement, and  control  thereof.  (2)  That  tf  tke 
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hintoM  had  tbe  zight  to  appoint  a  €300, 
tMx  aeUon  In  remaning  appellant,  after  be 
had  beat  ai^nted  by  them  and  before  the 
ecqtlratlcm  of  bis  term  of  dBce  of  one  year, 
ma  vltboQt  authority  of  law,  and  was  nvU 
and  ToUL  That  part  of  ttie  act  of  1883  re- 
lating to  municipal  corporatioas  of  the  fifth 
daas,  and  under  wbtch  Fresno  was  organ- 
ised as  a  corpwaUon,  contains  no  spedal 
proTlslcms  In  r^ard  to  a  Tolunteor  or  paid 
Are  d^mrtment,  and  we  are  dted  to  do  gm- 
«al  atatate  providing  that  any  fire  depan- 
ment  shall  bare  aotborlty  to  dect  Its  own 
chief.  Section  3335  of  the  PoUtlcal  Code  pro- 
Tides  bow  Are  companies  may  be  fM>med  and 
organised  in  Incorporated  and  unincorporated 
cities,  towns,  or  villagiBS.  Section  3386  pro- 
Tides  that  "erery  such  fire  company  must 
duMse  or  dect  a  foreman,  who  is  the  presid- 
ing ofllcer,  and  a  secretary  and  treasure.** 
eta  And  sections  8342  and  3343  prescribe 
Ae  dutiea  of  the  chief  of  tbe  flre  department. 
In  n<me  of  tbese  proTlslons,  however,  1b  any- 
ttdng  found  which  can  be  construed  aa  giv- 
ing tbe  (dilef  a  right  to  tbe  possession  or  con- 
tnd  at  tb»  flre  apparatus,  m  prescribing  the 
manner  ot  his  election  or  appolutmoit  Tbla 
heAng  wa,  ant^lant  bad  no  rights  or  authwl-. 
ty,  as  chief  of  the  flre  d^iMirtment,  except 
snch  as  he  acquired  under  the  ordlnnnces  of 
the  dty.  His  first  contention  cannot,  there- 
fore, be  sust^ed. 

The  solution  of  tbe  second  question  pre- 
sented must  depoid  upon  the  validity  and 
effect  of  Ordinance  No.  248.  Appellant  con- 
tends that  that  ordinance  was  ultra  vires 
and  void,  but  no  constitutional  provision  or 
statate  Is  dted,  and  we  know  of  none  with 
which  It  is  in  conflict  By  the  statute  un- 
der which  Ibe  d^  was  orKanlzed  the  board 
of  trustees  was  given  power  "to  pass  ordi- 
nances not  in  conflict  with  the  constitution 
and  laws  of  this  state  oe  of  the  United 
States,"  (section  764,  subd.  1.)  and  the  ordi- 
nance In  question  must  therefore  be  held 
valid.  The  n^inance,  in  effect,  provided 
that  the  chief  should  be  appointed  to  hold 
office  for  one  year,  or  until  his  successor 
should  be  appointed  and  qualified.  This,  as 
we  understand  It.  must  be  construed  as  de- 
clarlng  only  that  the  term  of  office  shall  con- 
tinue until  a  successor  Is  elected  and  quali- 
fied, and  not  necessarily  for  a  full  year.  And 
under  the  statute  providing  that  tbe  trustees 
may  "appoint  and  remove  such  policemen 
and  other  subordinate  officers  as  they  may 
deem  proper,"  It  would  seem  that  it  had 
no  power  to  limit  their  right  of  removaL 
Tbe  constitution  declares:  "When  the  term 
of  any  officer  or  commissioner  Is  not  i«ovId- 
ed  fw  In  this  constitution,  the  term  of  such 
officer  or  commissioner  may  be  declared  by 
law;  and,  If  not  so  declared,  such  officer  or 
commissioner  shall  hold  his  position  as  such 
officer  or  commissioner  during  the  pleasure 
of  the  authority  making  such  appointment." 
Section  16,  art  20.  As  the  term  of  office  ot 


the  ddeC  ot  the  lire  dspartmait  «u  dm 

fixed  by  tbe  constltutl<m  nor  dedared  by  hw. 
It  must  be  bdd  that  antdlant^s  term  eoot]>> 
ned  <Hily  during  the  i^earare  of  the  apfoOt- 
lag  power,  and  that  he  was  rlj^tly  remorad. 
In  making  the  orAet  appealed  from  the  amt 
below  held  that  Injunction  was  not  In  saj 
event  the  proper  remedy  to  detcnafaie  tte 
I^aintUTs  rigtxUi  bat,  In  Tlew  of  the  fKt 
that  connsd  earnestly  ask  for  a  dedrioo  os 
the  merits,  that  qoestloo  may  be  pood 
without  furthar  noUce.  We  advise  that  tke 
order  be  affirmed. 

We  concur:  BBABLS.  a;  TANOLIEP.  C 

PBB  OURIAM.  Fior  the  reasma  given  )■ 
the  foregoing  opinion  the  order  appesM 
from  is  affirmed. 


la  n  PRATT. 

(Sopreme  Court  at  Ooknmdo.  Of;t  80,  18BS.) 

FaLomas— Puca  or  bcparsoKMBirT— Btatttb- 
TrtLB. 

1.  Oen.  8t  I  8190,  (Mllla'  St  f  427L1 
Tiding  that  any  person  iteallng  cattle  atull 
deemed  guilty  of  a  felony,  and  ahmll  be  pin- 

ished  by  ImpriBonment,  in  effect  provides  the 
place  of  tmpriaonment.  It  b^itg  provided  bf 
GoQat  art  18,  {  4.  that  the  term  "felony"  ihsll 
mean  any  offense  punishable  hj  death  or  in- 
prisonmeut  in  the  penitentiary. 

2.  The  act  oitltled  "An  act  to  provide  for 
the  brandincT,  herding  and  care  of  ^oA," 
puTpoae  of  the  act  as  indicated  by  the  word 
"care"  In  the  title,  being  to  protect  the  awoa- 
ship  of  live  stock,  hidicates  its  title  the  sub- 
jec^matter  of  Gen.  8t  1  3180,  proTidlns  i, 
panishmoit  for  stealing  cattle. 

Original  application  of  Jamea  D.  Ffsu 
for  habeas  corpus.   Writ  dismissed. 

A.  F.  mdlenbedc,  foe  petltlmiv.  Tbe  A^ 
tomey  General  and  H.  T.  Sale^  te  the  Peo- 
ple. 

PER  CURIAM.  Tbe  petltloaer  was  In- 
dicted on  the  4th  day  of  June,  1801  b 
district  court  sitting  In  and  for  Baca  cons- 
ty,  for  feloniously  stealing  two  steers,  on  tbe 
^th  day  of  Novembw.  1889.  Upon  tbe  trtil 
of  the  caus^  on  June  10, 188S,  he  waa  fbond 
guilty  of  larceny  In  manner  and.  form  u 
charged  In  the  Indictment  and  tbe  value  (tf 
the  property  stolen  was  found  to  be  $16. 
He  was  thereupon  sentenced  by  the  court 
to  hard  labor  in  the  penitentiary  for  tbt 
term  of  six  mcmths.  He  alleges  that  sodi 
sentence  was  void,  and  his  Imprfsonm^t 
thereunder  Illegal,  because  not  anthoriied 
any  law  ot  the  state  In  force  at  the  time  the 
off^ise  was  'committed;  that  under  sectloa 
753  of  the  General  Statutes  of  1883.  beins 
secUon  1230  of  Mllla'  Annotated  Statutes,  to 
omstltute  grand  larceny,  punishable  by  im- 
prisonment In  the  penitentiary,  the  vabie  ot 
tbe  property  stolen  must  exceed  the  sum  of 
$20,  and  that  the  sentwce  could  not  be  im- 
posed under  sectlcn  3190  of  the  Qeneral  Stat- 
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ntes.  (sectloB  4271  of  Hllls^  Annotateci  Sta^ 
ates,)  became  tbe  place  of  Imprlwoment  Is 
not  tlierdn  destgnated;  and  nnder  tbe  ded- 
■i<Mi  of  tlili  coart  In  the  caae  cS  Brocto  t. 
People,  14  Cola  41S.  24  Pac  Rep.  068,  be 
•boald  bare  been  confined  In  the  county  jaJL 
It  waa  hdd  In  tbe  caae  c€  KoUenberser  t. 
People,  9  Colo.  233,  11  Pac.  Rep.  101,  tbat 
theee  eecHona  were  coo  current,  and  that  the 
crime  of  larceny  <a  live  stock  was  Indicta- 
ble and  ptmlshable  under  either.  Whfle  tbe 
vlme  as  duuiged  tn  tbe  Indictment  In  this 
case  Is  wlttiJn  the  ponrlew  and  langoace  of 
both  of  these  sections,  yet  the  soitence  was 
manifestly  Imposed  under  tbe  latter  section, 
whldi  is  as  follows:  "Any  peratn  who  shall 
steal,  embesilfl^  •  •  •  drire,  lead,  or  ride 
away  •  •  •  any  neat  cattle,  horse,  •  •  • 
shall  be  deemed  gnllty  of  a  fdony,  and  on 
oonTlctI<»i  thereof  In  any  court  ot  competent 
fDrisdlctloQ  shall  he  pnnlsbed  bylmprlSMiment 
not  exceeding  six  years,  or  by  fine  not  ex- 
ceeding fire  thousand  (5,000)  doUars,  at  the 
discretion  of  the  oonrt"  This  section  Is 
clearly  not  amenable  to  tbe  objectl<m  relied 
on  by  counsel  for  petitions.  While  It  does 
not  In  express  terms  proTlde  ttie  place  of 
Imprisonment,  yet,  In  effect,  It  does  so 
proTldlng  tbat  the  offense  ther^  prescribed 
shall  be  deemed  a  fehmy.  By  section  4,  ar^ 
tide  IS,  of  the  state  constltatlcn,  all  fdonlee 
not  oapltal  ore  made  punishable  by  cMiflne- 
ment  In  tbe  penitentiary.  It  reads  as  fol- 
lows: "Sec.  4.  The  t^m  fdmy,'  wbererer 
It  may  occur  In  this  omstltutlaa  or  the  laws 
of  the  state,  shall  be  construed  to  mean  any 
criminal  offense  punishable  by  death  or  Im- 
prisonmrat  in  the  penitentiary,  ami  none  oth- 
er." In  Brooks  t.  Pe<^le,  supra,  tbe  statr 
ate  under  whlcb  the  sentence  was  Imposed 
did  not  designate  the  offense  as  a  "felony." 

It  Is  further  contended  that  section  3190  Is 
unconstitutional  because  It  cwtalns  a  sub- 
ject not  expressed  In  the  title  of  tbe  act  In 
whldi  It  apppears.  The  title  (tf  the  act 'Is 
u  follows:  *'An  act  to  provide  for  the 
branding,  herding  and  care  of  stock  and  to  re- 
peal curtain  acta  In  relatltm  thereto^*'  We 
think  this  position  is  also  untenable.  The 
purpose  of  the  act  as  eqitressed  hi  Its  title 
la  evidently  to  protect  the  ownership  of  live 
stodL  The  word  "caret"  m  therein  used, 
may  and  should  be  regarded  as  eynonymouB 
with  the  word  "protecttm.**  The  section 
under  amslderatl(ni  Is  weU  Intended  to  carry 
out  fhat  purpose,  and  fnndshes  rery  ^ecttre 
and  appropriate  means  to  that  and.  As  was 
said  in  the  case  of  Gansl  Co.  t.  Brli^t,  8 
Oolow  144,  6  Pac.  R^.  142:  'THils  oonsUtn- 
tlonal  Inhibition  must  recdve  a  reasiniahle 
oonstructkm.  It  Is  enough  if  tbe  bill  treats 
of  but  one  goieral  sabject,  and  that  subject 
Is  expnaaeA  In  the  title.  To  require  that 
each  subdivision  of  the  subject,  each  and 
BvtxT  the  'nds  and  means  necessary  or 
conTenloit  for  tiie  acoompUshment  of  the  ob- 
Ject,'  must  be  spedflcally  mentioned  In  tbe 
title,  would  greatlj  impede  and  embarrass 


Intimate  le^slattoo.**  The  writ  Is  dismiss- 
ed, and  the  prisoner  remanded  to  tbe  cos* 
tody  ta  fh»  warden  of  the  pfiritentlsry. 


McMIZJiBN  T.  LBONARD.  (OOR8TUD.  Ib- 
terrenm.) 

(Soprane  Court  of  Colorado.  Oct.  16^  1898.) 

AnxOHlIBHT  —  FaOPBKTT  SUBISOT  TO  —  PUBLIO 

Lands— iHTiassT  or  Pbb-bicptiokbr— Dbed. 

1.  Under  Rot.  St.  U.  S.  |  2263,  relating  te 
pee  ompHon  of  public  lands,  and  prorlding  uiat 
"all  asalgnniHits  and  transfers  of  the  right  here- 
by secured,  prior  to  the  issoin^  of  the  patent, 
■ball  be  dqII  and  void,"  the  interest  ot  a  pr^ 
empUoner,  before  final  entry,  is  not  subject  to 
attachment,  though  Oen.  St.  1883,  |  2676,  ih» 
Tides  that  ue  owner  of  OTsry  claim  or  IminvTe- 
ment  on  land  has  a  tzuiaferable  interest  there- 
In,  which  may  be  sold  on  execution  or  other* 
wise. 

2.  As  the  Intoest  of  a  pre-emptloaer,  be- 
fore final  entry.  Is  not  snbjeet  to  attachment, 
an  attaduncmt  urisd  on  snoi  interest  dees  not 
create  a  lien  tfa«eon  by  the  sabsequent  final 
entry. 

3.  A  cmT^anee  of  land  by  the  pre-emp- 
tioner  gives  the  grantas  title  thereto,  as  against 
an  attaching  creditor  of  the  grantor,  thoogb  the 
conveyance  oe  void,  as  against  the  government, 
under  Rev.  St.  U.  S.  I  2263,  relating  to  pre- 
emptitHi  of  public  lands,  and  providing  that  all 
"transfers  of  the  rl^t  hereby  seenre£_prlor  tc 
Um  Issoiiig  of  tbe  patent  diul  bs"  void. 

Appeal  from  district  court,  Qarfldd  county. 

Action  by  Neil  McMIHen,  administrator  of 
the  estate  ot  J.  B.  Barbw,  deceased,  against 
Charles  H.  Leonard,  defendant,  and  Max 
QersUe,  who  Interveiied,  dalmlpg  to  be  the 
owner  of  property  attached.  Frwn  the 
Judgment  for  petitioner  In  IntemntKm,  plaln- 
tiff  appeals.  Affirmed. 

J.  W.  Dcdlistm  and  B.  H.  Watson,  ftv  ap- 
pdlant   U.  X  Barttegr,  for  appdlee. 

GODDABD.  J.  On  tbe  20th  day  of  Oc- 
tober, ISOO,  J.  B.  Ruber  commenced  an  ac- 
tlon  upon  orerdue  promlsstxy  notes  against 
caurles  H.  Leonard  In  the  county  court  of 
Oarfldd  county;  sued  oat  a  wilt  of  attach- 
ment^ which  was  levied  cm  tbe  21st  day  ot 
October,  1880^  at  1  o'dodc  and  2B  mlmitas 
P.  yUt  by  flUDg  a  copy  of  tbe  writ  in  tbe 
dedc  and  xecotder*s  <^ce  of  tbe  county, 
with  a  descriptlMi  ot  tbe  propntgr  sought 
to  be  attained.  Pending  the  action.  Barber 
died,  and  McMIllen,  as  his  administrator,  was 
substituted  as  plaintiff  In  file  action.  Tbe 
appellee  dalms  title  to  the  land  in  contro- 
rersy  by  deeds  from  Leonard  dated  the  2l8t 
day  of  October,  1890,  a^  the  10th  day  of  De- 
cember. 189a  Leonar^lUed  bis  dedarsitoty 
statonent  as  a  pre-emptw  tor  the  land  in 
coutroversy  on  Jul^  28,  1880^  and  made  final 
entiy  on  October  21. 189a  The  controrMted 
queatUm  ot  fact  determined  by  llie  Jo^  was 
as  to  whether  this  levy  was  made  before 
tbe  final  entry  of  tbe  land  in  the  land  office. 
BTld«tce  was  Introduced  tmdlng  to  Aow 
tbat  such  entry  was  not  completed,  and  the 
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ImaA  paid  tor,  natn  wme  9B  nlnntes  after  S 
VditK^  P.  M.  on  nia  day,— aa  hour  later  thaa 
the  lery.  The  jarj  having  found  this  teoe 
4n  favor  of  Interrener,  upon  conflicting  evi- 
dence, it  must  be  tateo  that  the  entry  vaa 
made  after  the  levy  of  the  writ  The  quea- 
tloQ  ot  law  preeentsd  Is  v^iether  a  pre-emptor 
vpoa.  the  puUle  land,  before  final  entry,  haa 
«iich  an  Int««8t  In  the  land  aooght  to  be 
IHV-empted  aa  la  subject  to  attainment;  and, 
Mcond,  if  not,  whether  a  lery  attempted  to 
be  made  hetare  entry  ccKutltates  a  lleii  tip<n 
thit  equitable  estate  acquired  the  pr»- 
«mptOT  upon  flnal  entry,  made  after  the  at- 
tempted lery,  and  before  judgment  in  the 
attachment  suit  We  think  both  qnestlons 
must  be  answered  in  the  negative. 

By  settUnil  npoa  the  puUie  land  of  the 
United  States,  and  filing  a  declaratory  state- 
ment, a  perSMi  acquires  no  interest  in  the 
land  Itself,  but.  only  an  Inchoate  right,  that, 
upon  the  cocnpllance  with  the  requirements  of 
an  act  of  ccmgresa,  may  ripen  Into  a  title. 
The  rl^t  la  personal  to  the  iire-emptor,  and 
may  be  fiMtelted  by  a  failure  to  perfiHin  any 
4tf  the  conditions  imposed  at  any  time  before 
payment  and  flnal  entry.  It  ts  not  a  subject 
«f  sale  or  transfer,  as  expressly  provided  in 
section  2263  of  the  Revised  Statutes  of  the 
United  Stetes:  "All  assignments  and  trans- 
fers of  tiie  right  betels  secured,  prior  to  the 
Issuing  of  the  patent,  shall  be  null  and  vc^d." 
It  would  seun  manifest,  therefore^  that,  If  a 
Toluntazy  transfer  or  assignment  by  the  pre* 
«mptor  would  be  void,  a  third  party  cotdd  not, 
In  contravention  of  the  policy  and  against 
the  eaqwess  letter  of  the  statute,  procure  a 
ixanafor  of  tlie  rlj^t  by  an  adverse  legal  pro> 
ceeding  against  blm,  and  any  step  towards 
the  acc(HnpIlshmeat  of  such  a  result  would 
be  wholly  Ineff^Te.  The  levy  of  the  writ, 
for  this  reason,  was  without  any  force,  and 
created  no  lien  upon  the  interest  of  Leonard. 
It  i»  well  established  that  an  attachment 
<9Xi  only  operate  upon  the  right  of  a  debttw 
that  existed  at  the  time  of  the  lery.  Drake, 
Attachm.  if  234,  246;  Wade,  Attacbm.  i  253; 
Crocker  v.  Pierce.  81  Me.  177.  It  follows 
that,  the  levy  being  a  nullity,  the  equitable 
Utle  acquired  npon  flnal  eotry  was  unaffected 
by  It,  and  passed  by  the  conveyance  of  Oc- 
tober 21, 1890,  to  the  appellee,  unincumbered. 

Counsd  for  appelant  relies  on  sections 
-2676  and  2677  of  the  Oeneral  Statutes  of 
■Golmndo,  (I683,)*  ss  sustaining  bis  contoitlon 


*  Section  2676  provides:  "The  owner  of  ev- 
ery claim  or  improvement,  on  every  tract  or 
parcel  of  land,  has  a  transferable  Interest  there- 
in, which  may  be  Bt^d  in  execution  or  other- 
wifte;  and  any  sale  of  such  improvement  is  a 
sufficient  consideration  to  aUBtain  a  promise." 
Section  2677  provides  that  "ail  rights  of  oc- 
•cupancy,  posse^sioQ  and  enjoyment  of  any  tract 
-or  portion  of  the  public  domain,  acquired  since 
November  7,  1861,  shall  be  ascertained,  ad- 
judged and  detertniced  by  the  laws  of  this 
state  in  force  at  the  date  of  such  acqaisitioo," 


Oat  the  Interest  ftf  Leonard  mm  tiusfecaUe 
■nd  nldect  to  execoUon.  mw  iliUs  sC 
eapancy  and  pnemwlwi  that  are  tlimsfa  i— > 
ttoned  an  stub  as  exist  betfreen  «<!ipaniB 
d  the  pafalic  domain,  whose  rights  sn  de- 
pendent upm  ooeupancy  tHaa^  and  not  npos 
any  ri^t  derived  txom  ttae  geneiBl  goien- 
mmt  Sndi  xi^lB  In  no  meamre  Inteffate 
wltii  the  panunonnt  ttOe  of  the  Dnttei 
States,  or  Its  dl^ossl  of  the  land  to  one  whs 
acquires  the  rig^t  to  pnrchasa  It  ondsr  tfei 
act  of  congress,  and  are  terminated  wheoenr 
Its  tiUe  passes  to  sodi  pnrchaaar.  His  !»• 
tercet  of  Leonard,  sou^t  to  be  attached  Is 
this  CBS^  was  oaehdd  mder  tlie  piorisluBs 
of  the  act  of  oongreas,  and  not  the  ocei^saq 
contemplated  In  the  state  statute,  and,  as  be- 
fore stated,  was  not  attachable. 

This  condnaloii  dispenses  with  the  neces- 
sity (rf  passing  npon  otber  errors  that  tt  U 
dalmed  intervened  upon  the  trIaL  We  en- 
not  perc^re  wher^  the  rulings  of  the  eomt 
complained  of.  In  any  way  prejudiced  the 
tights  ot  appellant  OSift  Jodgmeiit  Is  ae- 
cordlngly  affirmed. 

On  B«bearing. 

(OcL  81,  1893.) 
PER  OlIItlAM.  The  appellant  iHIck  la 
his  petition  for  a  rdtearing,  vcpm.  a  qsesdoa 
we  did  not  deem  It  essential  to  pum  npoa 
In  the  (HTigbud  opinion  In  this  cane^  and  ast 
Is  that  Itae  enddence  Introdnced  In  the  essit 
below  Oiom  that  Gesstte  had  entered  Into 
an  agreement  with  LetAard  for  the  pnzdw 
ia  the  land  In  qnestton  prior  to  the  entiT  to 
the  land  <^ce^  and  that  the  deed  enesM 
on  the  21st  day  of  October,  1890,  was  made 
prior  to  sndi  entry;  and,  Incddenlnl  to  flibL 
that  the  court  erred  in  not  pemalttlng  Leon 
ard,  upon  his  cross-examlnatfon,  fa  tmOtr 
to  such  agreement  The  ertdenoe  of  Gcnde, 
as  disclosed  In  the  record,  and  nnoantradlet- 
ed,  except  by  inference  Is  direct  and  potftlv« 
to  the  eltect  that  the  deed  flmn  Leonavd 
was  signed,  acknowledged,  and  ddvexed 
after  the  entry  had  been  made.  After  stat- 
ing the  time  the  entry  was  mad^  Ihts  wit- 
ness testified  as  ftdlows:  "Qnestton.  Ton  saw 
that  delivered,  did  yod?  (ReAtrrlnff  to  n- 
celver*s  receipt)  Answer.  Tea,  air.  Q.  Tea 
saw  the  mon^  paid  for  the  land?  A.  Tea 
sir.  *  *  *  Q.  What  did  yon  do  afts 
that  was  hand-id  to  Mr.  Leonard?  A.  We 
went  to  Judge  Hodge'a  offlce.  Q.  How  far  Is 
that  from  the  land  office?  A.  I  think 
the  next  door,  or  second  door  ahore.  Q. 
What  did  yon  do  there?  Who  wait  with 
yon?  A.  Charley  Leonard  signed  the  deed 
to  me,  and  had  It  acknowledged.  •  *  * 
Q.  That  was  after  the  money  was  paid  fior 
the  land  to  the  recover,  then?  A.  Tee,  sir. 
Q.  What  did  yon  do  with  the  deed  when  It 
was  algned  and  acknowledged?  A.  I  took  It 
right  down  to  the  cleik  and  recorder  of  this 
county."   Indorsement  ot  filing  In  recordo^ 
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«ffice.  OS  shown  on  the  deed,  was  2:80  F.  M. 
This  witness  testified  folly  to  the  arrange- 
ment that  he  bad  with  Leonard  In  regard  to 
the  land  prior  to  Its  entry,  which  was  to  the 
effect  that  he  hud  a  claim  against  Leonard, 
secured  bj  a  tmsi  deed  on  the  laud,  amount- 
log  to  (3,600,  and  that,  In  consideration  of 
adranclnc  an  additional  sum  of  money  at 
the  time  of  ddlrerlng  the  deed,  he  obtained 
title  to  the  land.  As  wo  stated  in  our  fonner 
decision,  we  con^ddered  it  unnecessary  to 
pass  upon  this  a.s«ilKiiuieDt  of  error,  and  wo 
are  still  of  the  same  opinion;  bat,  as  the 
appellant  insists  so  strenuously  that  because 
the  ogrpemeut  for  Ibe  rale  to  Q^tle,  or  fbr 
the  ccureyuace  to  IJm,  was  made  prior  to 
the  entzy  of  the  land,  the  conveyance  it- 
self was  Toid,  and  therefcve  that  Oerstte 
had  no  claim  which  he  could  Interrene, 
we  will  briefly  state  file  Tlews  ve  entertain 
uiton  that  proposition; 

We  regard  It  as  immaterial  whether  the 
agreement  relied  on  Is  In  contrarention  of  the 
act  of  congress  or  not,  since  the  deed  to  Oera- 
tle  was  dgned,  acknowledged,  and  delivered 
after  the  entry,  and  at  a  tLme  that  Leonard 
bad  the  full  capacity  to  dispose  of  the  land. 
As  was  said  in  the  case  of  Sutphen  v.  Shit- 
phen,  ao  Kan.  510,  2  Pac.  Bep,  100,  speaking 
of  a  transaction  identical  with  the  one  under 
consldieratlon,  with  the  exception  that  It  was 
an  agreement  to  s^  a  homestead,  instead  of 
*  pre-empti<Hk  right,  the  court  uses  this  lan- 
guage: "But  when  the  deed  waa  made  the 
father  had  a  right  to  convey,  and  he  conid 
not  disaffirm  the  conveyance  on  the  ground 
of  any  invalidity  In  the  prior  contract;  and 
while  that  prinr  contract  waa,  at  the  time 
It  waa  made,  Illegal  and  void,  such  Invalidi- 
ty arose,  not  ftom  any  moral  taint  In  the 
trauaactlMi.— noibing  which  made  It  fnbi  rcnt- 
ly  and  essentially  vidons,— but  alone  from  a 
temporary  inhibition.  When  that  Inhibition 
cea»>d,  there  wna  nothing  to  prevent  the 
parties  ftom  canylng  the  agreement  Into 
effect  And  when,  without  further  stipula- 
tion or  new  arrangement,  the  father  exe- 
cuted a  CMiv^ance  to  the  son,  the  fair  inters 
pretatlon  is  that  It  was  In  execution  of  that 
prior  contract;  that  It  was  a  present  affirma- 
tion of  Its  vaikUty;  a  new  ctmtract,  so  to 
speak;  a  sale  upon  the  time  and  terms  tbere- 
tofore  agreed  upon."  Nor  do  we  think  that 
the  validity  of  the  dee^  to  Gerstle  by  Leon- 
ard can  be  lucstloned  collaterally,  as  at- 
tempted In  this  case.  The  intervener's  title 
was  good,  as  against  all  the  world,  except 
the  United  States,  and  the  question  of  for- 
feiture can  only  be  raised  by  the  government 
Larlaon  v.  Wilbur,  (N.  D.)  47  N.  W.  Rep. 
881;  Snow  t.  Flanuery,  10  Iowa,  818;  Turner 
r  Donndly,  70  OaL  SOT,  12  Fa&  Sep.  469. 


The  original  o pinion  as  corrected  by  chan- 
ging date  of  delivery  of  deed  will  be  adhered 
to,  and  petitloa  tar  rehearing  denied. 


PBBWITT  V.  IiAMBBRT.   (Ko.  C304.)' 
(Supreme  Ooort  of  Colorado.  Sept  18,  1898.) 
CoKFxnMOT  or  Wftnem— TaAn&onoas  with 

DsOBDSnT. 

The  Statutory  rule  that  parties  and  per- 
sons directly  interested  in  an  action  are  pre- 
cluded from  teBtifjriiiiy  therein  of  their  own  mo- 
tion, where  the  opposite  party  sues  or  defends 
aa  an  administrator,  etc.,  is  not  applicable  in 
favor  of  one  who  la  not  sued  as  odDalnistrator, 
and.  who  does  not  by  his  answcTt  d^and  as 

SDCh. 

*  (Syliabos  by  the  Court) 

Appeal  from  district  court,  Ia  Plata  coon- 
17- 

Action  by  Irena  A.  Lambert  against  Joe 
Prewltt  toe  conversion.  Plaintiff  had  Jndg^ 
ment,  and  defendant  appeals.  Affirmed. 

Galbreath  &  Jaclcsoo,  for  appdlaat.  Bos- 
sell  &  McCloakey,  for  appellee. 

ELLIOTT,  J.  Mrs.  Lambert  was  plaintiff 
below.  3£r.  Prewitt  waa  defendant  Plain- 
tiff being  called  as  a  witness  in  her  own  be- 
half, and  having  given  certain  testimony, 
defendant's  omnsel  said:  "We  want  to  re- 
serve an  objection  to  the  testimony  of  this 
witness,  the  plaintlCC  in  this  actitHi,  because 
It  will  appear,  before  the  witness  gets 
through,  that  this  suit  is  against  an  admin- 
istrator, and  that,  .W.  H.  Lambert  being 
dead,  she  is  an  incompetent  witness  as  to 
mattois  between  Mr.  Lambert  and  ha*self." 
In  response  to  this  objection,  ^e  court  said, ' 
"We  will  consider  the  objection  when  this 
appears."  Ko  exceptloci  was  reserved  to 
this  ruling  of  the  court  nor  does  it  lyipear 
that  any  farther  objectlm  of  the  kind  was 
interposed  at  the  trial.  The  general  stato- 
tory  rule  Is  that  parties  and  persons  direot- 
ly.  Interested  In  an  action  are  prednded  fiNMai 
testifying  ther^  of  their  own  motion,  irtUK 
the  <9poslte  party  sues  w  defends  as  sn  ad- 
ministrator. 2  Mills.  Ann.  St  i  4810.  In 
this  case,  Prewltt  was  not  sued  as  admin- 
istrator; nor  did  he  defraid  as  snch.  He 
defended  In  his  own  right,  and  his  answer 
consisted  of  dculals,  only.  The  objection  In- 
terposed, as  above  set  forth,  was  certainly 
not  sufficient  to  give  defendant  the  proteo- 
tlon  at  the  statute.  Counsel  tor  appellant 
cites  Whitsett  r.  Eershow,  4  Colo.  426;  Palm- 
er T.  Hanna,  6  Oola  66;  OUlutm  v.  Frwch, 
Id.  108.  Ndlher  of  tihese  cases  Is  In  pc^t 
In  each  of  them,  the  represcntatlTe  charac- 
t»  of  the  party  objecting  to  testimony 

»  Rebeariog  denied  October  81,  1893. 
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peared  afflmuitiTdy  tte  tfeadlagi,  or  I17 
the  raeotd  pn^>er. 

The  remalnliig  aarigiimakti  ot  error  do  not 
reqnlre  apectel  cooslderatloa.  The  erldcooe 
tn  the  csM  wai  ennewhat  oonfllctlns,  bat 
It  wu  snbmttted  to  the  Jury  under  prapet 
burtmctiODB;  and  we  cannot*  aa  an  appellate 
ooort,  say  that  the  court  erred  In  refusing  to 
grant  a  Judgmoat  of  nonsnlt,  oe  In  denying 
defmdant'a  motion  for  a  new  trlaL  The 
judgment  at  the  district  court  la  afllrmed. 


PRBWITT  T.  LAHBBBT.  (No.  2^)* 
OBnpreme  Oourt  wt  Colorado.  Sept  IS,  1893.) 

JtJBT— CHALLBKU  rOB  CaOSM — CONTBKSIOlf— Ab- 

non  aoukst  asminutbafob  —  estoppbi.  — 
Plbadings— Bttobnob. 

1.  The  OTraroItaig  of  a  ehallenge  for  cause 
la  not  ground  for  reTarial,  unlew  It  be  sbown 
tliat  an  objectionable  juror  fraa  forced  upon  the 
challeugliig  partr  aft^  he  had  exhausted  his 
pwemptorj'  challenges. 

2.  When  a  person  saed  IndiTidnallT  for  the 
eoarersloo  of  property  undertakes  to  defend  as 
administrator,  he  must  establish  by  positiTe 
aTerment  and  proof  his  status  as  administrator, 
and  that  he  is  i>osB8esed  of  or  mtltled  to  such 
prt^tfty,  and  chargeable  thereirith,  in  such 
capudty,  br  aome  aniropriate  prdiminarr  trial, 
bobn  tiie  oivoalta  paitr,  or  other  interested 
parties,  can  propwly  be  excluded  as  witnessai 
upon  the  merits  of  the  case. 

3.  Matter  of  estoppel  In  pais,  to  be  made 
effectlTe  as  a  defense,  must  be  pleaded. 

4.  To  sustain  a  plea  of  imverty  in  a  de* 
fendant  as  administrator,  where  such  defense 
Is  properlj  framed,  it  Is  not  suffidoit  that  the 
evidence  should  show  that  defendant  is  defend- 
ing as  administrator.  In  good  faith,  but  It  ^ould 
also  show  that  the  property  In  controversy  be- 
longed to  the  estate  of  defaidant's  Intestata, 
and  not  to  plalntlfC. 

(SyllabDS  by  the  Court) 
Appeal  from  district  court,  1m.  Plata  coun- 
ty. 

Action  by  Minnie  T^mbert,  by  Irena  A. 
Lambert,  guardian,  against  Joe  Prewltt,  for 
the  coDTerslon  of  personal  property.  There 
was  judgm^t  for  idalntll^  and  defendant 
appeal!.  Affirmed. 

Oalbreath  ft  Jadcaon.  for  appdlant  Rua- 
aell  &  McCIoakey,  fbr  appellee. 

BLLIOTT,J.  Minnie  Lambert,  by  her 
gnardlan,  Irena  A.  lambert,  was  plidntUI 
below.  Prewltt  -waa  dtfendant  By  the 
complaint,  defendant  waa  charged  with  the 
wrongful  conversion  of  certain  domestic  ani- 
mals and  »  piano,  the  ^i^perty  ot  r^**""*r. 

L  The  oTOTDllng  of  appellant's  challenge 
to  the  array  of  jurors,  and  also  the  orerrol- 
Ing  of  iu)pdlant's  dinllengee  of  tndlTldual 
Jurors,  are  assigned  for  error.  The  court 
did  not  err  In  orermllng  the  challenge  to  the 
array.  The  challenge  was  based  on  an  affi- 
davit Jxy  defHidant  to  the  eftect  that  a  case 
betweoL  the  same  parties  had  just  been 
tried  the  panel  of  jurors  now  called,  and 
tbsit  the  facta  in  the  cause  about  to  be  tried 

■  Briieariag  denied  October  81,  180SL 


are  similar  to  those  In  the  ease  already  trM, 
whereby  ttie  jury  had  become  biased  sad  pn^ 
ndlced.  The  emnlnatlai  of  the  jnnn  1^ 
on  their  voir  dire  did  not  bear  out  the  Mite- 
menta  ot  the  afld&Tlt  If  any  juror  odU 
tn  this  canse  had  become  biased  or  pre}*- 
diced  by  reason  c£  the  trial  at  the  pierlm 
case,  that  might  have  been  a  good  pound 
of  challenge  to  snch  Indlvldnal  juror;  but 
It  waa  not  sufficient  groond  upon  whidi  to 
base  a  challenge  to  the  wh<^  pand,  or  t* 
the  array,  'nie  only  examination  at  tbi 
jurors  set  out  in  appellant's  abstract  Is  m 
follows.  One  juror  sold:  "I  said  upoa  tbt 
streets  yesterday  that,  wh»e  a  womsn  wu 
the  plaintiff,  she  ou^t,  at  all  times,  to  ban 
a  verdict  In  her  favor.  I  certainlj  wobU 
give  the  lady  the  best  of  it  Would  bdien 
a  woman  before  a  man.  Believe  iromes 
more  worthy  of  belief.  I  do  not  reftr  le 
any  particular  man  or  woman, — merely  p- 
piles  In  the  abstract"  Defendant's  dul- 
lenge  to  this  Juror  was  disallowed.  Bdw- 
tant  as  this  court  Is  to  overrule  the  Jadt- 
ment  of  the  trial  Jndge  in  passing  upon  dul- 
lenges  for  cause,  we  are  constrained  to  uj 
that  some  of  the  sraitlments  expresMd  1^ 
the  yuror  Indicate  a  state  of  mind  dlequB- 
^Ing  him  to  sit  in  the  cause.  Tbey  erlsce 
too  much  gallantry,  for  the  fair  and  inqnr 
tlal  admlnlstratlini  of  jnstlo&  But  the  rid- 
ing <tf  the  court  does  not.  In  this  Instance, 
famish  suffidoit  ground  for  reversal  Ai 
the  question  is  presented  on  this  ^pesL  tt 
is  not  made  to  appear  that  defndant  a- 
haosted  his  peremptory  challenges,  or  Oil 
he  was  required  to  accept  any  objecdonabli 
Jaror.  An  eminent  authtsr  on  this  sabjEct 
says:  "It  Is  a  rule  of  paramount  taopn^ 
tance  that  errors  committed  In  oveimllin 
challenges  for  cause  are  not  grounds  ot  re- 
versal unless  It  be  shown  an  frt>jectlooil)li 
Juror  was  forced  upon  the  diallenging  part; 
after  he  had  exhausted  his  peremptoiy  dul- 
lenges.  If  his  peremptory  challenges  re- 
mained unezhauated,  so  that  he  mi^t  Iuti 
ezcduded  the  objectionable  Jurw  by  thit 
means,  he  has  no  ground  ot  comidalDt"  1 
Thomp.  Tr.  i  120;  Railroad  Co.  v.  Mt^ns- 
ban,  8  Colo.  &8,  5  Pae;  Rep.  811;  Bailroa4 
Co.  T.  DIscoll,  12  Cola  521,  21  Pae.  Reik 
708;  Babcock  t.  People,  IS  Cola  SIS,  S 
Pac  Rep.  817. 

2.  Were  plaintiff  and  her  gnardlan,  Mn. 
Lnmbert  competent  Ai  witnesses  In  plaiDtilTi 
behalf,  undar  the  Issoes,  asframedandtriea? 
After  the  case  was  called  for  trial,  defend- 
ant had  leave,  upcm  terma,  to  file  an  amod- 
ed  answer.  By  the  first  amended  drfeotft 
defendant  denied,  generally,  each  and  eroT 
allegatl<m  of  the  complaint  By  the  second 
amended  defense,  he  pleaded,  in  substaoce, 
that  he  was  the  duly  l^>polnted  and  qoalifled 
administrator  of  William  H.  Lambert,  de 
ceased,  setting  ont  a  copy  of  his  lettos  ot 
administration.  The  second  defense  cto- 
eludes  as  foUowa:  "And  defmdant  all^ 
that  be  received  the  property  c<  the  said  WO- 
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llam  H.  Lambert,  deceased,  as  sadi  admln- 
latrator.  and  iDTentwled  the  aame,  and 
•tands  cbarged  wltb  tbe  aame  In  the  connty 
eonrt  of  Jjl  Plata;  and.  If  the  property  de- 
KTfbei  In  plalntifTa  eomplalDt  Is  Indnded  In 
•aid  InTentiHT,  he  la  In  possession  of  the 
aam«,  hj  acting  as  nidi  admlntstrator,  and 
as  miefa  only,  with  the  orceptlon  of  the  piano 
deacrtbed  tbereic,  and  that  same  propa*t7 
btloD0R  to  said  estate."  The  defense  was  not 
■offldent,  dther  tn  form  ae  sabetance,  to  war- 
ns t  the  com>t  In  bedding  that  the  defendant 
was.  In  good  faith,  defending-  as  an  admln- 
latrator.  Tbe  defense  does  not  assert  that 
defendant  had  any  of  tbe  property  In  eon- 
trorersy  tai  his  poasesslon,  or  Included  In  hla 
In-rentOTT  Beneflcmt  as  tbe  statutory  mle 
la,  which  predndea  parties  and  persons  In- 
terested lo  an  action  from  testifying  therein 
when  tbe  opposite  party  snes  or  defends  as 
•n  administrator,  the  role  most  be  Jndldoosly 
affiled,  or  It  may  worfe  great  wrong  and  In* 
Jury.  The  role  does  not  properly  apply  un- 
less It  onqoesttonaUy  appears  that  tbe  par^ 
Invoking  Its  protection  Is  aning  or  drfending 
Id  his  representatlTe  capacity.  Thia  ques- 
tion has  recdred  consideration  In  the  case 
of  Prewltt  T.  Lambert,  M  Fao.  Bep.  683,  (de- 
cided at  this  sitting  of  tbe  conrt)  Oen.  Laws 
ISn,  I  2962;  Qen.  St  1883,  |  8641;  2  Mills. 
Ann.  St  i  4810.  When  a  person  Is  sned  In- 
dlTldnally  tai  respect  to  property  which  be 
desires  to  defend  as  administrator,  be  may, 
by  certain  and  posltlTe  averments,  plead- 
First,  bis  appointment  and  qnaliflcatlon  as 
administrator,  togethw  with  the  facts  show- 
ing that  be  is  possessed  of  or  entitled  to  snch 
property,  and  chargeable  therewith,  as  ad- 
ministrator; and,  second,  his  Intestate^s 
right  title,  or  Into^  In  and  to  snch  iwopei^ 
ty.  If  the  first  part  at  each  plea  be  contro- 
T«ted,  tbe  STwments  most  be  established  by 
some  appropriate  prdlmlnary  trial  before  the 
opposite  por^,  cr  other  interested  pnrtlea, 
can  be  ivoperly  exdinded  as  witnesses  upon 
the  trial  of  the  second  part  This,  or  some 
practice  analogous  In  snbetance.  Is  clearly 
necessary.  If  tbe  practice  contended  for  by 
apptilant's  counsel  were  to  obtain,  any  per- 
son sued  IndlTldnally  In  replerln,  trover,  or 
trespass  de  bonis  might  by  a  mere  st^ges- 
tion  or  objection  at  tbe  trial,  or  by  an  un- 
verified irilea,  ass^  his  claim  to  tbe  property 
In  COTtrorersy  as  an  administrator,  and  thus 
prevent  tbe  opposite  party,  or  other  parties 
Interested,  ftttm  testifying,  when  in  fact  he 
was  without  of  rl|^t  to  assert  any 

dalm  to  the  propoty  in  such  representative 
capad^.  As  the  Issues  stood  Iwfore^the 
eonrt  when  Mrs.  Lambert  and  plalntlfF  were 
called  as  witnesses,  the  court  did  not  err  In 
permitting  tbem  to  testify. 

a  It  Is  assigned  for  oror  that  the  conrt 
refused  to  cbai^  tbe  Jury  that  If  plaintiff 
solicited  defendant  to  take  upon  hlmsrif  the 
admlnlstratlcm  of  tbe  estate  of  W.  H.  Lam- 
bert and  by  wwd,  action,  or  deed  Induced 
Mm  to  bdtore  that  the  property  for  which 


sbe  sues  was  the  property  of  said  estate,  and, 
by  reason  of  hw  conduct  in  that  bdialf.  In- 
duced him  to  inventory  and  take  charge  at 
said  property,  then  she  cannot  succeed  In 
this  actlwi.  This  InstmctltMi  did  not  state 
the  law  appUcaUe  to  the  case,  undw  the 
pleadings.  Tbe  declarations  of  a  party  to 
an  action  may  be  glvm  In  erfdence  agaUist 
him,  but  tbelr  weight  Is,  In  general,  subject 
to  the  consldearatl<m  of  the  Jury.  Snch  dec- 
larations will  have  more  or  less  weight  as 
evidence  according  to  the  drcnmstanoes  un- 
der which  they  wore  made.  In  this  case, 
plaintiff  was  a  minw,— a  Uttle  gbA.  Tb6  fftct 
that  she  may  have  soUdted  defendant  to  be- 
come adminletrator  of  her  father's  estal^ 
uid.  by  wc^  or  action,  induced  him  to  be- 
lieve that  the  property  in  oontrorersy  be- 
longed to  said  estate,  was  evidence  against 
her  dalm  of  property  In  the  suit  but  It  was 
by  no  means  conduslve.  The  only  way  such 
conduct  on  tbe  part  of  even  an  adult  prasm 
could  be  considered  conduslve  as  a  def^ise 
would  be  when  it  was  of  such  a  character  as 
to  amount  to  an  estoppd.  It  la  true  that 
when  an  owner  of  ^p^ty  disclaims  his 
owner8hii>,*or  represents  his  propwty  as  be- 
longing to  another,  and  thereby  induces  a 
third  party  to  purchase  It  or  to  Invest  his 
money  In  It  such  owner  may  be  estopped 
from  afterwards  asserting  his  tlHe.  But  tbe 
acceptance  of  an  appointment  aa  adminis- 
trator, and  taking  possession  of  property,  by 
virtue  of  tbe  representations  of  a  minor 
child,  can  hardly  t>e  classed  as  an  analogous 
case.  Besides,  an  estoppd  in  pals  to  be 
effective  as  a  defense,  must  Iw  pleaded.  See 
De  Votle  v.  MoGerr,  16  Cda  467.  24  Paa 
Rep.  923,  and  cases  there  cited. 

4  The  modification  of  Instruction  No.  8 
as  prayed  by  defendant  Is  assigned  for  orror. 
The  instructlcm,  as  prayed,  declared  that 
plaintiff  could  not  recover  in  case  the  Jury 
believed  from  the  evidence  tbat  defendant 
was.  In  good  faith,  holding  the  property  sued 
tot,  at  tbe  commencemmt  of  the  action,  as 
the  administrator  of  the  estate  of  W.  H. 
Lamt>ert  The  role  thus  stated  certainly  did 
not  declare  correctly  the  ultimate  test  of 
tbe  ri^ts  of  the  parties.  To  sustain  a  plea 
of  property  In  the  defendant  aa  adminis- 
trator, even  if  such  a  defense  had  been  prop- 
erly framed,  it  was  necessary  that  the  Jury 
should  bdleve  from  the  evidence,  not  only 
that  defendant  was  defending  as  adminis- 
trator, in  good  faith,  but  that  the  property 
in  controversy  bdonged  to  the  estate  of  W. 
H.  Lambert  and  not  to  plaintiff.  Tbe  court 
did  not  err  In  adding  words  to  that  effect 
The  rule,  as  prayed  for,  would  entitle  a  per- 
son defending  In  good  fiilth,  as  administrator, 
to  succeed,  whether  bis  intestate  bad  any 
right  to  the  property  In  ctrntrovwrsy  or  not 
The  objections  to  the  Instructions  as  given 
need  not  be  considered  In  detail.  Tbe  charge 
of  the  court  was  fair  and  ImpartiaL  It 
carefully  guarded  tbe  rights  of  defendant 
Tbe  verdict  was  In  favor  of  detaidant  aa  ts 
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the  piano,  but  was  fn  favor  of  plaintiff,  gen* 
tenCOy,  as  to  the  residue  of  tbe  case.  As  the 
asaignmenta  of  error  have  been  presented 
niK>n  tbla  appeal,  ther  need  not  be  further 
discussed.  The  rerdlct  waa  aatlsfaetwy  to 
the  court  below  on  motton  fw  a  new  trial, 
and  that  tribunal  possessed  advantages  supe- 
rior to  an  appellate  court  for  reviewing  the 
evidence  in  a  case  tried  as  this  was.  The 
Jndgmait  of  the  district  ooort  la  afflrmed. 


HANLIN  v.  WALTERS. 
(Ooort  of  Aroeali  of  Colorado.  Oct.  24,  1893.) 

CONTRIOTS— PbBTOBHANCB  —  ESTOFPSI.— IKKKBEF- 

BB»— Libs. 

1.  Defendant,  the  proprietor  of  an  Inn  and 
theater,  emplaytd  plaintiff  to  work  in  the  the- 
ater, and  adVanced  her  traveling  expenses.  She 
boarded  at  bis  Inn  and  remaiDed  la  bis  employ 
nntll  his  wife,  who  had  charge  of  the  girls  at 
the  theater,  assaulted  her,  and  threatened  her 
Ufa,  BO  that  she  waa  afraid  to  remain.  When 
she  left  th««  waa  more  doe  her  as  salary  than 
she  owed  for  board,  bat  defendant  attempted 
to  apply  her  salary  on  the  debt  for  the  money 
advanced  ber,  and  for  ber  boan^  seized  her 
trnnk,  so  that  she  was  nnsble  to  accept  another 
position  offered  her.  field  that  under  the  agree- 
ment, it  was  Intended  that  plaintiff  should  re- 
pay the  mon^  advanced  by  work,  and  as  de- 
fendant failed  to  furnish  her  proper  protection 
from  her  ooemtdoyes,  and  by  sebdoc  aer  trunk 
rendered  bar  unable  to  obtain  othtf  enmloy- 
ment,  he  cannot  deny  that  the  debt  was  fully 
paid. 

2.  Where  an  Innkeeper  owes  his  guest  for 
labor  more  than  she  owes  for  board,  he  has  ae 

lien  upon  her  trmik. 

Appeal  from  Puetdo  county  court. 

Action  by  Florence  Walters  against  James 
HanllD.  From  a  judgmmt  foe  plaintiff,  de- 
fendant appeals.  AflOrmed. 

Dlzon  &  Dixon,  fia-  appelant  Deaar  * 
HIgglni,  for  appeUee. 

THOMSON,  J.  Thla  la  replevlii,  brought 
by  Flormce  Walters  against  James  Hanllo. 
Ttie  defense  was  lien  for  an  unpaid  board 
bUL  PlalutlS  bad  judcmcoit,  and  defendant 
appeals.  The  facta  are  these:  The  defend- 
ant was  the  managw  of  the  Standard  Thea- 
tv,  In  Poeblo.  He  testlflea  that  be  waa  alao 
an  Innkeeper  and  a  boarding  house  keepw. 
He  engaged  the  plaintiff  In  Kansas  City,  Mo>., 
to  wwk  In  his  theater,  famished  her  with 
tnuu^nrbiUon  to  Puebto^  and  some  cash  for 
otber  puipoaea,  amounting  In  all  to  95S.4a 
She  boarded  and  lodged  at  his  boarding 
houae,  and  four  days  after  her  arrival  com- 
menced woik  In  the  ttieater  as  "forepart 
WMoan.*'  Defendant's  wife  waa  also  con- 
nected with  the  theater,  under  her  husband. 
In  some  capacity.  The  taatlmony  la  that  ^ 
"had  diazge  of  Hie  glria,"  of  whom  plaintiff 
was  oae.  The  arrangement  was  tiuit  she 
was  to  remain  In  hie  service  "as  long  as  she' 
Qonq^  with  the  mlea  ot  the  bonae,"  at  tbe 
customary  aalaxy  for  that  dam  of  work, 
srfeich  deCondant  aaya  was  $13  per  we^ 


She  lived  In  his  boarding  hoaae  three  weeks 
and  two  days.  He  cdiorged  her  at  tlie  nto 
of  $7  per  we^  for  her  board  and  lodgins. 
The  wife  of  defendant  made  an'aasanlt  nxtoB 
her  In  her  own  room,  atrodc  her  with  a  loaded 
cane,  and  threatened  to  kiU  her.  She  then 
left  defendant'a  boarding  boose  and  hla  acrv- 
Ice.  She  testifies  that  ahe  waa  wlllinc  to 
carry  out  ber  part  of  the  contract,  bat  waa 
aftaid  to  do  ao  on  account  of  Mrs,  Hanliu'a 
threats.  Tbe  defendant  was  fnUr  cogniasnt 
vt  the  assault,  being  presMit  at  tbe  time.  At 
the  time  she  left,  her  salaty  amounted  to 
$32,  and  the  cbaxges  against  her  for  board 
and  lodging  to  $23.  The  defendant  under- 
took to  apply  the  entire  salary  upon  tbe  Kan- 
sas City  account,  leaving  the  board  and 
lodging  unpaid:  and,  to  secure  himself  for 
these,  seised  a  trunk  and  valise  belonging  to 
plaintiff,  and  their  con  teats.  This  Is  the 
property  In  eontrovwsy,  and  upon  which  he 
olalms  a  lien.  The  trunk  contalued  tbe  pinto- 
tiff's  stage  dresses,  without  which  she  was 
imable  to  follow  ber  calling.  BmpLoymoit 
waa  offered  to  her,  bnt  abe  could  not  accept  It 
because  sbe  could  not  get  her  clothes. 

Tbe  controversy  between  coons^fcff  tbe  par- 
ties  la  over  the  doctrtoe  of  appUeaUon  trf 
payments  by  a  creditor  In  the  abaenee  at 
direction  from  the  debtor;  def^dant'a  ooon- 
ael  ooo tending  that,  inasmuch  aa  the  jdaln- 
tiff  never  indicated  the  application  which 
ahe  desired  made  ot  ber  wages,  the  defend- 
ant could  apply  them  oa  he  pleased,  and 
that,  In  crediting  tb^  on  the  Kanaaa  <Bty 
debt  ho  only  oondaed  a  right  glv^  hba 
1^  law;  and  oounad  for  plaintiff  malntalnittg 
contrary  po^on.  We  are  not  disposed 
to  go  Into  this  qnestlMi.  The  degtaidant  is 
hardly  In  a  position  to  Indat  upon  the  ap- 
pUcatim  of  this  or  any  other  abatnise  doc- 
trine to  hla  case.  Oounad  for  defeaidBnt, 
after  reviewing  tbe  evidence^  aayn:  "fYom 
these  facts  no  fair  mind  can  escape  tbe  con* 
dualon  that  tbe  intrntlon  of  appeUee  ma  to 
pay  ber  Indebtedneas  to  appelant  wtUi  wark, 
and  to  continue  to  work  for  him  until  he  whs 
fully  paid,  and  the  Intention  of  appellant  waa 
to  reoelTe  aodi  work  aa  paym^t"  We  ttdift 
eoonael  baa  oorrsctly  lnt«preted  tbe  agree* 
ment  Defendant  was  bound  to  accept  pay- 
ment In  work,  and  conseiiuently  was  boond 
to  provide  tbe  work,  and  see  that  tb»  plain- 
tiff vras  permitted  to  do  It.  Aa  his  faavknj* 
be  owed  her  certain  duties,  among  whMi  was 
the  use  of  proper  means  to  protect  her  fnun 
violence  at  tiie  hands  o£  her  coemployee  and 
others  in  hla  service.  He  adnilto  In  bla  teatt- 
roony  that  she  did  her  vrork  wdl  and  cooh 
plied  with  aU  his  rnlea  and  regpilalkna. 
Sbo  did  not  dealre  to  abandtm  bis  emplsy- 
ment,  and  did  not  do  so  voluntarily.  She 
waa  tttxiflad  oat  oC  bis  aunrtoe  by  a  peason 
fat  whose  tbaiga  be  iwd  idaoed  bar,  sad  ftr 
whoae  acta,  be  was  zeaponalble  Hie  bad 
Imowledgft  of  tbe  facta,  and  taok.  no  preeaa- 
ttona  for  ber  protection.  Fean  fbr  ber  psr- 
sonal  aa&ty  oompeUad  bar  to  laam  It  was 
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wt  ber  fault,  bot  bW,  Oat  be  wms  not  paid 
tai  aeeordance  with  tbe  asreement  Hesetsed 
aul  retained  arttdCB  bdonglng  to  ber,  and 
aeca— try  to  bar  Tocatlon,  so  tbat  abe  waa 
nnaMa  to  obtain  em]do7ineiit  daewber& 
Under  ttieae  dicanutancea,  be  will  not  be 
permtttad,  tai  Ihls  actios,  to  say  tbat  tbe  In- 
debtednaas  la  not  folly  paid.  Tlie  amomit 
actually  eaned  by  ber  eneeda  tbe  cbaree 
tor  ber  board  and  lodging.  He  baa  tbe  ex- 
eefls,  and  may  apply  It  In  satlBfaction  of  tbe 
Kanaaa  City  debt  She  owes  him  nothing  tor 
board  and  lodging,  and  be  baa  therefore  no 
Uen.  Iba  judgment  will  be  affirmed. 


McORANABAN  et  aL  t.  BARBBR  et  al. 
(Court  of  Appeali  ctf  Colorado.  Oct  24,  1893.) 

Appui/— Rbtiew— SuFrtoiENOT  or  Evtdbnob. 
The  appellate  court  will  not  diaturb  a 
decree  oa  the  Kroand  of  issafficiency  of  the  btI- 
duce  where  there  was  evldeace  to  Justify  It 

Appeal  from  dlatzlrt  courts  Gmmlaon 
conn^. 

Salt  by  T.  H.  afoGnuiabaa  and  another 
against  David  A.  Barber  and  otbeia.  From 
a  decree  fi«-  deCcakdanta,  plaintura  appeal. 
Afflnoed. 

Qollett  ft  Brown  and  Helm  &  Goudy,  tot 
aMMllanti.  Dexttr  T.  Sapp^  for  ai^itileeflL 

BI3SELU  P.  J.  Thla  was  a  suit  In  equity 
brou^t  to  aet  aatde  sundry  ccmTe^aucee  al- 
leged to  be  fraudulent  as  against  creditors. 
Tbe  decree  was  for  the  defendants.  The 
case  aa  charged  substantially  Is  that  In  No- 
vember, 1886,  one  of  the  defendants,  John  P. 
Bassler,  was  the  owner  of  certain  property 
In  and  near  White  Pine,  Colo.,  conaistlng  of 
some  business  property  and  certain  mining 
claims  located  In  tbe  district  contiguous  to 
tbe  town.  About  that  time,  Basher  executed 
sundry  coDTeyanees  to  tbe  Barbers,  who 
were  codefendants  with  him.  The  plaintiffs* 
contention  coaceming  those  transfers  was 
that  they  were  executed  to  Bassler's  relatives 
without  valuable  consideration,  and  with  the 
intent  to  delay  the  collection  of  debts  which 
Bnsaler  owed.  It  further  appeared  at  tbe 
trial  tliat  In  the  following  spring  divers  par- 
ties recovered  judgments  against  Bassler,  and 
that  the  title  to  those  Judgments  ultimately 
vested  In  McGranahan  and  Butler,  the  appel- 
lants, who  were  plaintiffs  In  this  suit  Mc- 
Granahan and  Butler  appear  to  have  had 
denllngs  with  Bassler,  and  to  have  become 
tb«  pnrcbasers  of  a  stock  of  merchandise 
which  Bassler  owned  at  the  time  of  the  sale, 
and  which  the  Judgment  creditors  above  re- 
ferred to  sought  to  subject  to  tbe  payment  of 
their  claims.  These  creditors  were  suooess- 
ftU,  and  nltimat^  recovered  Judgment 
ogBlDst  the  purchasers,  McGranahan  and 
Butler,  who  were  compelled  to  liquidate  Hiesa 
obligations  In  wder  to  maintain  tbeir  title 
to  the  merchandlae  whl<^  they  bought  of 


Bassler.  Through  this  UquMatlon  of  tbose 
claims  came  their  title  to  tbe  Judgments  re- 
ferred to.  The  suit  was  to  «nro«!e  aa 
equitable  Hen  on  tbe  property  conveyed  to 
the  Barbers.  The  defMise  attadced  tbe  valid- 
ity of  McGranahan  and  Butler**  titto  to  th* 
Judgments,  contending  tbat  tbe  real  peraea 
Interested  was  Bardw,  who,  of  oouise,  would 
be  debarred  an  attack  on  bis  own  transfers. 
Their  main  contention,  however,  was  tbat 
th^  had  acquired  title  to  the  property  wbieb 
they  held  In  good  faith,  and  for  a  valuable 
c<Hisldera)Uon,  which  they  paid.  A  good  deal 
of  testimony  was  offered  on  both  aides,  and 
the  finding  of  the  court  on  the  questions 
In  dispute  was  evidently  rendered  <hi  very 
conflicting  testimony.  The  principal  ques- 
tion presented  to  the  court  Is  as  to  the  euffl- 
dency  of  the  evidence  to  support  tbe  cooit*8 
decree.  There  Is  nothing  dee  suggested 
counsel  which  would  be  of  sufflclent  Im- 
portance to  Justify  Ibe  reversal  of  the  case. 
With  this  coDtentioa  that  the  evidence  does 
not  support  tbe  finding  we  have  no  concern. 
There  was  evidence  in  the  case  wtaldi  Justi- 
fied the  covrt  In  reaching  Its  ctouflnslon,  and, 
under  these  circumstances,  tbe  well-settled 
rule  that 'appellate  courts  will  not  disturb 
tbe  Judgment  on  tbe  claim  tbat  tbe  evidence 
does  not  support  the  decree  compels  us  to 
affirm  the  Judgment  This  rule  la  too  flrmly 
establl^ed  to  need  support  1^  tbe  citation 
of  authorities.  It  has  been  very  rarely 
deviated  from  in  the  history  of  this  state,  and 
there  is  nothing  In  the  present  case  to  Jub- 
tity  a  departure  from  this  practice.  Tbere 
being  no  errors  In  tiie  reoMd,  tba  JodgnuDt 
will  be  affirmed. 


GIBSON  V.  GLOTER,' 

(Conrt  of  Appeals  of  Colorado.  Sept  25. 188l.> 

PABTHBBBint^D]88oi.oTioK  ASD  Aoocunmii^— 
Fraud — Evidbkce. 

1.  Where,  In  an  action  for  tbe  dissolution 
of  an  alleged  partnership  between  plaintiff  and 
defendant  ana  for  an  accoouttnar.  It  appears 
that  plaintiff  gave  defendant  a  complete  bill  of 
aale  of  all  the  merchaadlse  for  which  plaintiff 
asks  an  acconntinfr,  and  delivered  poBaesaion 
thereof  to  defendant  who  sold  It  witii  plaintifT* 
concurrence,  and  that  an  agreement  for  an  ae- 
ooanting  waa  had,  and  tbe  recript  of  all  dvee 
admitted  by  i^intiff,  the  complaint  was  proQ- 
erly  dlatnissed. 

2.  Bvidenee  that  the  UH  of  sale  end  set- 
tiement  were  annolled  by  a  vn-Iial  agreenHat 
was  inadmlBsible,  In  the  abamoe  of  aor  allega- 
tion of  defendant's  fraud  In  obtaining  uiein. 

Emtr  to  dlfitilct  oom-t  Waablngton  county. 

Action  by  H.  A.  Gibson  against  William 
Glover  for  a  dlaaolntion  at  an  aDeged  part- 
nOTsblp  between  plaintiff  and  defOidant,  and 
for  a  settlement  The  complaint  was  dis- 
missed, and  plaintiff  brings  arror.  Affirmed. 

It.  J.  Ouppa,  J.  A.  Btmham,  and  A.  X  Jotana- 
ton,  for  plaintiff  In  enw. 

■  Rehearing  dented  November  15,  1896. 
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BEED,  X  Appelant  Gibson,  brongbt  ndt 
against  GIotot,  appdlee,  alleeine  tliat  a  part* 
nerriilp  bad  exlited  In  a  general  mercantile 
bnslneu  conducted  by  appellant,  first,  at 
Hastings,  Neb^  afterwards  at  Hyde.  Colo. 
For  tbe  original  stock,  appellant  traded  real 
l>ropert7,  or  equities  In  real  property.  Ap< 
pellee  pat  In  some  money.  It  is  alleged  tliat, 
after  the  business  bad  been  prosecuted  for 
some  length  of  time,  app^ee  took  aitlro 
possession  of  tbe  stodc,  sold  It  out  to  third 
parties,  appropriated  the  proceeds  to  his  own 
use,  and  refused  to  settle  and  adjust  partneiv 
ship  matters;  that  there  was  a  large  balance 
due  plaintiff;  praying  for  a  dlssohitlcni  of 
partnership,  an  accounting,  and  settlemmt  of 
partnerahip  affairs,  and  for  payment  ci  what 
Bl^t  be  found  due  after  paymoit  of  part- 
MTSblp  debts.  Defendant  answo^d,  deny- 
ing all  tbe  allegaUona  bk  tbe  cwnplalnt,  In- 
elodlng  that  of  partnership,  and  claiming 
4)00  due  him  from  the  plalntlfl.  Trial  was 
liad  to  the  court,  resnltlng  In  a  Judgmrait  In 
fftTW  of  tha  defendant,  and  against  plalntUI, 
for  costs,  from  which  an  appeal  was  prose- 
cuted. The  assignment  of  errors  may  be 
summarised  in  one,— that  the  court  erred  In 
finding  for  the  defendant  The  erldence  Is 
rex7  conflicting  and  contradictory,  and  the 
abstract  and  record  conAisedr^mich  of  it 
unintelllgllde.  The  principal  issue  to  which 
evidence  waa  directed  aeema  to  hare  been 
tbat  of  the  flodstoice  ot  a  partnership,  the 
defendant  contending  that  he  never  was  a 
partner*  and  that  what  he  bad  put  in  was  In 
the  way  of  adrancea  or  loans  to  the  plaintiff, 
to  secure  which  he  had  retained  the  tlUe  to 
the  goods,  with  the  right  to  enter  and  take 
poeseaslon  on  failure  at  paymoita.  The  busi- 
ness was  amdncted  In  tbe  name  of  ai^dlant 
as  "manager."  Tbe  testlnumjr  <tf  Uie  partlea 
waa  so  contradictory  that  it  would  seem  im- 
possible to  arrive  at  any  s(dnti<nt.  while  the 
documoitair  evidence  pnt  in  la  so  Ind^nlte 
U  to  famish  no  aid.  In  view  of  one  fact 
aetabllsbed.  much  of  the  -testlmooy  seems  to 
bave  been  Immaterial,  and  was  probably  dis- 
regarded toy  the  trial  court  On  tbe  2d  day 
4^  May,  1S87»  appdiee  went  to  appelant  at 
S^e.  (kHo^  at  which  time  It  appears  a  set* 
tlemeut  was  bad  betweoi  the  parties,  and 
appellant  made  and  delivered  to  appdlee  a 
fun  and  complete  bUl  at  sale  of  all  the  mer^ 
•cbandise  In  the  strae,  and  ddlvered  the  pos- 
session. Such  sale  was  absolute,  unequlvo- 
■cal,  without  any  prorlslon  for  future  settle- 
ment or  the  reservation  of  any  subsequent 
rights  or  dalms.  Appdlee  then  sold  and  de- 
livered the  ntock  .to  other  parties,  with  the 
full  concnrroice  of  appelant.  It  Is  asked  In 
the  complaint  that  the  court  decree  a  dls- 
aolution  of  the  partnership.  This  seems  to 
have  been  unnecessary,  for,  if  any  partner- 
ahip had  before  that  time  existed.  It  was  by 
the  united  acts  of  the  parties  legally  dls- 
■solved  and  closed.  The  same  may  be  said 
of  the  prayer  for  accountln?.  An  agreement 
for  accounting  was  had,  and  the  I'ecelpt  of 


(Coll 

all  does  admitted  by  ^pdltnt  UlIm  Tk 
settlement  and  vrritten  UU  of  sale  vmto 
peached  and  set  aside,  the  paper  emnttdb* 
appelant  was  conduslve.  It  was  attaqml 
to  be  shown  by  iMipellant  that  then  «u  t 
verbal  arrangemoit  nullifying  the  doemaat 
In  effect  Impeaching  It,  and  renderinK  It  > 
gatoty.  It  Is  very  doubtful  If  any  sncb  teft 
mony  was  admissible  without  an  iDeptki 
of  fraud  in  obtaining  it.  No  fraud  iii&erii. 
nor  was  any  attempt  made  to  establiah  ftul 
i^ott  the  triaL  If  admisslhiei  die  eriden 
waa  Insuffldoit  to  establish  tbe  phlntfi 
ocmtentlMi;  hence  the  document  wu  eood» 
slT&  The  complaint  asking  for  ^min&s 
and  partnership  accounting  sboold  brnbea 
dismissed.  If  appellant  had  any  cnsi  i 
action,  it  grew  out  of  the  settlemeBt  to  d> 
lect  the  amount  agreed  to  be  paid,  ^mt 
cause  of  action  is  dlsdosed  in  the  congUK 
The  Judgment  must  be  affirmed. 


UANGBB  V.  OBODNICK. 
<Ooart  of  Appeals  of  Colorado.  Oct£l.lA 
Damiois— BsxACOi  ov  Cosmuor. . 
Where  tiw  pn^etoe  at  a  nsAal  b» 

tidnment  employs  a  man  for  six  noBtb  tt  & 
per  week,  and  agrees  to  employ  tb«  litv> 
wife,  from  week  to  week,  for  an  indrfalteti'' 
at  $25  per  week,  but  at  the  end  of  oat 
dispenses  with  the  services  of  both  vidioit  C 
Taiid  or  legal  reason,  a  Judgmeot  of  • 
favor  of  the  hasband,  for  bresdi  of  tti  * 
tract,  Is  neither  eniessive  nor  isv«|Kt 

Appeal  from  Arapahoe  county  court 
Action  by  Max  Grodnlck  agaliut  LtoVa 
ger  to  recover  damages  for  breacb  <tf  i  e» 
tract  of  employment  From  a  JodgoMit'' 
plalntlfl,  defendant  appeals.  AiDnaA 

Wm.  Yanng,  tat  aM>tilant 

BSIBD,J.  AppeOaeOdalntiff  below)  tnvii 
suit  before  a  Justice  of  the  peaca  V^'^ 
Judgmioit  was,  is  not  abown.  br  ^ 
An  appeal  was  taken  to  tbe  comt;  e^- 
where  a  trial  waa  had  by  the  covrt,  nc' 
Ing  In  a  Judgmoit  for  the  plidntiff  for  & 
from  which  this  appeal  la  prosecnted. 

J^tpdlant  and  one  Gustave  Fleckkt 
a  partnership  to  open  and  (^>entte  In  I>a^ 
a  place  of  public  amusement,  a  put  of  ^ 
scheme  being  to  furnish  musical  ent^^^' 
meats.   To  obtain  the  neceasazy  tal^^L  e^' 
Uati(MU  were  entered  t^n  wltli  arp^- 
jomewbere  in  the  East,  resoltiiis  ^ 
agreeing  to  get  together,  and  eniidi>yii*-^ 
the  Iiinguage  of  one  of  the  firm,  in  girJif  ^ 
deuce,— "eight  good  ladles,"  sod 
them  to  Denver,  at  the  upotse  ttf  tiie 
Necessary  money  for  the  expenses  tndin^ 
portatlon  was  fnxnlsbcd  by  the  firm.  AtT 
lee  was  to  be  manager  In  charge;  t^- 
them  himself;  furnish  tbe  entire  trytsjf-  - 
dudlng  his  wife  and  himself,  at  fiiff « 
per  week.    After  arrival  of  the  wspt' 
COTitract  waa  made,  whereby  " 
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■jo  be  anpl<qred  six  moatba  at  $1&  per  week, 
ait  wtfe  was  to  receive  f25  pw  week;  and 
Om  otber  femalefi,  prices  graduated  from  $20 
lown.  Bat  It  appears  tliat  the  emplofment 
yt  the  females  was  to  he  by  the  week. 
Ibotit  this  time  tha  firm  was  dissolved; 
Jlecklea  going  out,  leaving  appellant  sole  pro- 
prietor. At  the  end  of  the  first  week's  ex.- 
ilbltloDS  the  company  was  paid  In  foil  hy 
ippellant.  On  the  Monday  following,  for 
tome  miexplalned  reason,  appellant  conclud- 
ed to  discontinue  that  branch  of  the  bnsl- 
tess,  and  he  discharged  the  female  tnnq>e, 
ind  notified  appellee  tJuit  his  services  would 
10  longer  be  required.  No  dlssatlstectton  at 
lis  services  was  ftzpressed,  nor  valid  reason 
!w  his  dlsctaargSL  The  salt  was  brought  for 
lamages  for  failure  to  perform  the  contract 
The  testlmooy  of  the  parties  was  some- 
what OHitradlctory,  but  there  was  no  serious 
llscrepancy  In  regard  to  the  main  facts.  ■ 
Several  supposed  mots  are  assigned,  which  j 
m  have  examined.  None  snfadentlj  serious  j 
to  wammt  tnterCuence  hr  this  court  oc- 
:orred.  It  is  dear,  from  an  the  evidoice, 
tliat  appellee  was  employed  for  six  months 
it  |U  per  week,  and  Us  wlf6  was  to  have 
Men  employed  from  week  to  we^  tor  some 
ndeflnlte  period,  at  (25  per  we^  At  the 
md  of  the  first  week,  the  business  was  dis- 
Kmtlnued,  without  fault  of  app^ee;  and  he  | 
round  both  talmsdf  and  wife  among  stran-  j 
sera,  and  oat  of  employment  The  amount 
round  as  damages  (¥00)  for  the  breath  of  the 
;(mtract  ot  employment  for  lOx  months  does 
tot  seem  ezcesalTa;  and  of  his  right  to  re- 
!over  damage  for  the  breach,  where  no  legal 
»r  vaUd  reason  tot  his  discharge  was  given, 
lie  re  can  be  no  (lueatloo.  The  Judgment  will 
M  affirmed. 


•TUB  WILLAPA. 
PORTLAND  BCTGHBtClNO  CO.  v.  THE 
WILIiAPA  et  al. 

(Snpreme  Court  of  Oicgon.  Nov.  20^  189a) 

LDMnuurr  —  Psoasnmras  ix  Rn  in  Stats 
CouxTs— JuBinnofioK— CmramOTioKAL  Law. 

Hill's  Ood«^  I  S600,  HO  far  aa  It  anthoc^ 
zem  a  proceeding  in  rem  in  the,  itate  courts  to 
aiforce  a  lien  for  necessary  aapplies  famished 
L  Teasel  in  her  home  itort,  ii  invalid,  as  It  eon- 
i-avenes  Const.  IT.  S.  art.  3,  |  2,  and  Rev.  St. 
J.  S.  a  663.  711,  which  give  ezdudve  Juria- 
liction  of  luch  proceedings  to  the  district 
ourts  of  the  United  States. 

Appeal  from  circuit  court,  MultncHuah 
mmty;  B.  D.  Sfaattut^  Judges 

Proceedings  in  rem  by  the  Portland  Butch - 
iTlng  Company  against  the  steamo-  WiUapa, 
icr  ta<Ue,  q^>arelt  and  fomlture,  to  enforce 
i  lien  fbrsuroUes  furnished  In  her  home  port, 
r.  R.  Strong  JntCTvened  as  claimant,  and  de- 
Bturred.  Demiurer  overruled,  and  Strong  ap- 
MBla.  Revflrsed. 

a  B.  S.  Wood,  for  appellant  a  J.  lic- 
>oii|all,  for  rsspoiidmt 


LOBB,  C  J.  nils  Is  a  proceodlnC  In  rean, 
bnm^t  under  tiie  provisions  <^  the  boot  Uen 
law,  (Hill's  Code,  S  3600  et  aeq.,)  to  enforce 
a  lien  for  supplies  fumlahGd  the  steamer 
Willapa  in  her  home  port.  After  her  sei- 
zure, F.  B.  Stnmg,  as  claimant,  filed  an  un- 
dertaking with  sureties,  and  obtained  her 
release.  When  the  case  came  on  to  be  heaiKd, 
he  filed  a  demurrer  to  the  complaint,  alleg- 
ing OS  the  ground  thereat  that  the  court  had 
no  Jurisdiction  of  the  subject  of  the  action, 
which  was  overruled,  and  a  Judgment  ren- 
dered against  him  and  his  sureties  on  such 
undertaking.  The  only  question  raised  by 
this  appeal  Is  whethtt  state  courts  have  Jn* 
risdiction  to  enforce,  by  a  proceeding  In  rem, 
a  lien  glvun  for  snpiplles  furnished  a  dwnes- 
tic  vessel  in  her  home  port  The  cont^tlon 
for  the  defendant  Is  that  a  proceeding  of 
this  character,  brought  against  the  vessel  by 
name,  which  seeks  to  CMidenm  and  sell  her 
to  BUtisfy  a  lien  given  by  the  state  for  sup- 
plies furnished  h».  Is  exdustvely  within  the 
admiralty  Jurisdlctioa  ot  the  federal  courts. 
The  constitution  of  the  United  States  or- 
dains that  the  "Judicial  power  shall  extend 
*  *  *  to  all  cases  of  admiralty  and  mari- 
time JurlsdlctlML"  Article  3,  |  2.  By  force 
of  this  provlslcm  the  statutes  of  the  United 
States  provide  that  the  district  courts  of  the 
United  States  shall  have  exclusive  Jurisdic- 
tion of  "all  dvll  cases  of  admiralty  and  mar- 
itime Jurisdictlw,  saving  to  st^tors  in  all 
cases  the  right  of  a  common-law  remedy, 
when  the  common  law  Is  competent  to  give 
It"  Rev.  St  U.  S.  t  503,  cL  8;  Id.  J  711. 
cL  8.  Undw  tliese  provisions  the  state 
courts  are  excluded  from  taking  Jurlsdlctton 
of  dvll  maritime  cases,  except  so  far  as 
common-law  remedies  are  saved  to  suitors. 
The  principal  subjects  of  admiralty  Jurisdic 
tlon  are  maritime  contracts  and  maritime 
torts.  The  Belfast,  7  WalL  637.  Contracts 
for  repairs  and  supidies  furnished  a  vessd 
in  her  home  port  have  long  been  recognized 
as  maritime  contracts,  and  admiralty  Juris- 
dlctl<m  over  them  frequently  exercised  and 
sustained.  The  O^eral  Smith,  4  WalL  443; 
Peyroui  v.  Howard,  7  Pet  841;  The  Law- 
rence, 1  Blade.  520;  The  Lottawanna,  21 
Wall.  580.  It  results,  therefwe,  that  a 
cause  of  action,  founded  on  such  a  contract 
Is  a  "dvll  cause  of  admiralty  and  mari- 
time JurlsdlctlMi,"  and  exduslvely  cogniza- 
ble In  the  federal  courts,  except  in  so  far 
as  the  saving  clause  preserves  to  the  sult- 
ur  a  common-law  remedy  as  to  the  same 
cause  of  action.  It  Is  true  that  no  mari- 
time lien  arises  on  such  a  contract.  Un- 
der the  general  maritime  law  a  lien  attaches 
for  supplies  furnished  a  vessel  In  any  other 
than  her  hcHue  port  on  the  presumption  that 
such  supplies  are  furnished  upon  the  credit 
of  the  vess^  hers^.  but  no  lien,  under  such 
law,  attaches  for  supplies  fiunished  a  vessd 
In  her  home  port,  as  in  that  case  thepresump- 
tlon  Is  that  the  credit  Is  given  to  the  owbot 
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or  master,'  aad  not  to  tfao  TessdL  In  Tlew 
of  Hils  slate  of  tba  mafttttae  law,  tiie  state 
l^lalatnrai  passed  laws  whldi.  among  otb- 
er  things,  giro  to  material  men  a  Urn  upon 
a  Tesael  fa  snppllea  tanUshed  m  lier  bone 
port,  and  provide  for  a  {Hwoeedlng  In  ran 
agabist  flu  Toas^  Sneb  is  tlie  boat  lien 
law'  this  state.  1^  llie  absence  of  socta 
local  laws,  the  JurlsdlcUoa  of  admlraltr  and 
the  state  conrta  to  enfu-ce  sncb  contracts  Is 
ooncniroit.  Jn  tiflier  trlbnnal  an  acUon  In 
peraonam  vaaj  be  brooi^t  iqnn  than;  tai 
the  federal  coorta,  because  they  are  mari- 
time, and  In  the  state  court,  because  an  ac- 
tlon  In  pOTBonam  and  by  prooeedlnga  in  at- 
tachment are  common-law  remedies.  Bnt 
nether  court  could  exercise  Jurisdiction  to 
eatoroe  mch  contract  a  proceeding  In 
rem,  because  In  the  fbrmer  them  was  no 
maritime  Uen,  and  In  the  latt«'  for  the  rea- 
son that  a  proceeding  In  rem  ts  not  a  com- 
mon-law remedy,  nor  Is  the  common  law  com- 
petent to  give  It  When  a  Uen  Is  given  by 
the  general  maritime  law.  It  Is  b^tmd  Ques- 
tion that  a  proceeding  in  rem  is  within  the 
ex<dnidTe  cognizance  of  the  admiralty  courta, 
bat,  as  no  maritime  lien  arises  from  a  con- 
tract for  supplies  famished  to  a  domestic 
vessel,  there  Is  no  lien  to  enforce  by  a  pro- 
ceeding In  rem,  nnlees  ft  be  given  by  a  lo- 
cal or  state  law.  Without  therefMv,  theec 
Is  a  lien,  derived  from  either  the  maritime 
or  local  law.  there  can  be  no  proceeding  in 
rem.  A  lien  Is  the  foandatlon  of  such  pro- 
ceeding. So  that,  while  a  contract  tor  snp* 
plies  fanrlshed  a  vessel  In  her  home  port  Is 
a  maritime,  ccmtract,  ovbc  which  admiralty 
has  Jurisdiction,  yet  there  Is  no  fbnndatlon 
far  a  proceeding  In  rem  ap<m  It,  unices  there 
is  a  lien  created  and  given  by  the  state  law. 
Bnt  It  la  not  the  fact  that  a  lien  exists  by 
the  local  law,  bnt  the  fact  that  the  contract 
Is  maritime,  which  gives  the  federal  courts 
]urlsdlcti«L  The  state  cannot  omfer  Juris- 
diction upon  them,  nor  create  maritime  llms, 
so  ss  to  have  that  effect;  but  courts  of  ad- 
miralty, flndhig  sncfa  Uens  to  «dst,  by  force 
of  the  state  law,  and  having  Jurisdiction  ot 
the  contract  npon  which  they  are  based, 
have  given  effect  to  them  by  applying  the 
appn^riate  remedy  peculiar  to  such  courts. 
But  It  Is  said  that  the  lien  is  a  right  of  prop- 
erty, and  not  a  mere  matter  of  procedure, 
snd  that,  if  the  state  has  the  power  to  cre- 
ate Hens  on  such  contracts.  It  ought  to  be 
competent  to  provide  a  mode  for  their  pro- 
tection, as  by  the  proceeding  In  rem.  It  Is. 
without  doubt,  Mdlnarily  true  that,  where 
there  Is  the  power  to  create  a  right,  there  ts 
also  the  power  to  provide  a  remedy.  But 
where  the  contract  Is  maritime,  the  Jurisdic- 
tion of  admiral^  Is  exclusive  under  the  Judi- 
ciary act,  except  so  far  as  common-law  rem- 
edies are  saved.  Hie  proceeding  to  raforce 
a  lien  Is  not  a  common-law  remedy.  When, 
therefore,  the  contract,  b^g  for  supplies  fnr- 
sMied  a  diHneetle  vessd,  is  maritime,  thou^ 


the  stete  may  give  a  lien  upon  Oft  aasM^ 
It  cannot  provide  a  remedy  in  rem  to  ea- 
foroe  It,  within  the  mvinc  danse  ct  tbai 
act  How  the  ezduslTe  Jnrlsdletiaii  of  flis 
federal  courts  Is  reconcilable  with  ttie  au- 
thority of  the  state  to  create  such  Uens  Is 
not  easy  of  atdotlon.  "It  Is  a  tpiestton." 
an.  a  X,  ssld,  "with  whlA  th«  stata  ooorto 
hsTS  ma  ocmcem."  Westm  v.  Moam,  40  Wis. 
4SB.  However  that  may  be,  the  excdnslTe 
Jnrtedletkm  to  enforce  such  Uens  by  a  pro- 
ceedtaif  In  rem  bas  been  ttften  assertsd  and 
sustained  by  the  federal  ooorto.  la  The 
Lottawanna,  21  Watt.  680,  the  doctxfne  of  the 
exdnsive  Jurladictlon  In  the  district  oearts 
of  the  United  States  was  ^edared  In  tfie 
most  emphatic  tmns.  The  court  say:  "It 
seems  to  be  settled  Is  our  Jurisprudence  diat, 
so  long  as  ocmgress  does  not  lnt«T>ose  to 
regulate  the  subject  the  rights  at  materiel 
men  furnishing  necessaries  to  a  vessd  la 
her  home  port  may  be  regulated  In  eftcb 
state  by  state  legislation.  State  la^.  It  Is 
true,  cannot  exdude  the  contract  tor  fomlafa- 
Ing  such  necessaries  from  the  domain  at  ad- 
miralty Jurisdiction,  f or  tt  Is  a  maritime  coo- 
tract,  and  they  cannot  alter  the  llmlto  of 
that  Jurlsdlotloa;  nor  can  they  confer  tt  up- 
on the  state  coorte  so  as  to  enable  Otem  to 
proceed  In  rem  for  the  enfwcemcnt  ot  llew 
created  by  such  state  laws,  far  It  Is  exdu 
^vdy  conferred  npon  the  district  courta  ot 
the  United  States.  They  can  only  authorise 
the  enforcement  thereof  by  common-law 
remedies,  or  such  remedies  as  are  equiva- 
lent thereto.  But  the  district  courts  of  the 
United  States,  having  Jurisdiction  of  the  con- 
tract as  a  maritime  one,  may  enforce  Uens 
given  for  ita  security,  ev^  wh^  created  by 
the  state  lawa"  While  It  is  true  there  are 
some  text  writns  who  declare  that  such 
liens  oan  be  mforced  by  the  state  courts 
by  a  proceeding  In  rem.  under  authority  of 
stete  statutes,  (Abb.  Shlpp.  143.  note  3;  1 
Para.  Mar.  Law.  501,  note  2.)  and  there  are 
also  some  expressions  by  the  sa[H%me  eourt 
of  the  United  States  from  which  the  same 
view  may  be  Implied.  (Norton  v.  Bwitsor.  S9 
n.  &  365,  866:  Johnson  v.  Elevator  Coi, 
119  U.  S.  388.  .390,  7  Sup.  Ct  Rep.  2&1.> 
yet  we  think  the  doctrine  must  be  resaid- 
ed  as  settled  that  Uens  granted  by  fhe  state 
to  matoial  men  for  necessary  supplies  fur- 
nished a  vesad  In  her  home  port  are  val- 
id, though  the  contract  to  furnish  the  same 
Is  a  maritime  contract  and  that  they 
can  only  be  raiforoed  by  proceedings  in  rem 
In  the  district  courts  of  the  United  Stote^ 
(The  Moses  Taylor.  4  WalL  411;  Hie  Bd- 
faat  7  WalL  624,  644;  Sdwards  v.  SUlott 
21  Wall.  632,  556;  The  Madrid.  40  Fed. 
Rep.  6S0;  U.  S.  v.  Burlington  &  H.  C. 
Ferry  Co.,  21  Fed.  Rep.  331";  Clyde  v. 
Transportation  Co.,  86  Fed.  Rep.  503;  The 
Guiding  Star,  18  Fed.  Rep.  263;  The  John 
Farron.  14  Blatchf.  26.)  Rule  12  of  the  su- 
preme court  practice,  as  amended  in  187^ 
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prorldes  that  *ln  all  ndte  by  material  men 
For  soppUM  or  npatn  or  Mcosaries*  flu 
libriant  may  proceed  agalnat  ttie  strip  and 
Freigbt  tn  ran,  or  agaSnat  the  master  or 
lywiw  in  pasonam.**  In  The  Lotta wanna, 
mpn.  It  was  bdd  tint  this  amratdment  re- 
wtonS  the  ml*  of  1814,  or  ratber,  as  Mr. 
rnBtiw  BnUDar  aatd.  In  stating  its  effect, 
'*we  ban  made  It'  genwal  In  Its  tenns,  gSr- 
\ng  to  material  mat  In  all  eases  tbetr  option 
bD  proceed  eltber  In  rem  or  In  personam. 
yt  ooimo^  tbls  modUkatlon  of  Ibe  nde  can- 
aot  mil  wben  no  Uen  exists;  but  wbere 
ime  does  erist,  no  matta  by  what  law.  tt 
rCToores  aB  obstacles  to  a  proceeding  In  rem 
it  credit  Is  given  to  ttw  resseL"  And  in 
uaother  part  of  the  oplnlm  be  says:  "As 
x>  tbe  recent  diange  In  the  admiralty  rale 
retemA  to,  ft  iB  snffldent  to  say  ^t  It 
[vas  simidy  Intended  to  remove  all  obstruc- 
docs  and  embamssments  in  the  way  ot  In- 
ititntlng  proceedings  In  rem  In  all  cases 
wbere  ll«ui  edst  by  law,  and  not  to  create 
tny  new  lien,  which,  of  courBe,  tM8  conrt  could 
lot  do  In  any  event,  since  a  Uen  Is  a  right 
tt  propwty,  and  not  a  mere  matter  of  pro- 
■ednre."  As  a  reason  tor  the  rule,  or  for 
:Iie  enforcement  of  state  Uens  where  the 
xmtract  Is  maritime.  It  Is  said  ta  'Hie  St 
l^vrrence,  1  Blade,  630.  that  '^e  state  Uen 
TOS  «iforcedt  not  as  a  right  which  the  court 
vns  bound  to  ceny  Into  execution  upon  the 
ippUcatlon  of  the  party,  but  as  a  discre- 
ional  power  wbltA  the  court  might  law- 
txlly  exerdse  for  the  purpose  of  Justice, 
trtiere  It  did  not  involve  controversies  be- 
■odd  the  limits  of  admiralty  Jurisdiction." 
?be  state  law  does  not  confer  Jurisdiction 
a  the  federal  court,  but,  a^  said  In  Ex  parte 
dCoNI^  IS  Wall.  243:  "A  state  law  may 
Ive  a  substantial  right  of  such  a  character 
bat,  where  there  Is  no  Impediment  arising 
rom  the  residence  of  tbe  parties,  the  right 
aay  be  enforced  In  the  proper  federal  tri- 
iinnl.  whether  It  be  a  court  of  equity,  of  ad- 
ilrnlty,  or  of  common  law.  Hie  statute  In 
uch  cases  does  not  confer  tbe  Jurisdiction, 
'bat  exists  already,  and  It  is  Invoked  to  give 
CPect  to  the  right  by  applying  the  approprl- 
te  remedy."  But,  whatever  may  be  the 
i*l{?In  of  the  practice.  It  seems  to  be  well 
sttJed  that  when  the  contract  la  maritime, 
nd  the  maritime  law  does  not  give  a  Uen, 
s  for  necessary  supplies  or  repairs  to  the 
eesd  in  her  home  x>art,  state  statutes  can- 
tyt.  confer  Jurisdiction  by  a  proceeding  In 
In  the  majority  of  the  state  courts 
rjjere  the  question  has  arisen  the  decisions 
c&  advove  to  Jurisdiction  to  proceed  In  rem. 
^jirren  v.  KeUey.  80  Me.  512,  15  Aa  Rep. 
^;  The  Petrd  v.  Dumont,  28  Ohio  St  602; 
7'eston  V.  Morse,  40  Wis.  455;  Sheppard  v. 
tecle,  43  N.  Y.  52;  Poole  v.  Kermit  59 
■_  T.  554;  Association  v.  Robertson,  85  Ala, 
52;  Waggoner  v.  St  John,  10  Helslt.  503; 
^alten  v.  The  MoUle  Do^er,  24  Iowa,  Ift^ 
[^sball  T.  Ourtls,  6  Bush,  615;  Devw  t. 


Tba  Vafie,  42  Hiss.  71S;  The  Onwford  r. 
Tba  OaroQne  Reed,  42  OoL  469i  Ooatra: 
Donn^  T.  Th^  Staril^t;  lOS  Mass.  280;  Drx* 
Do^  OOk  T.  CUbsoai,  22  Ann.  623;  WO* 
llamsfHi  V.  Hogan,  46  UL  50^  UltcheU  r. 
fha  Magnidla,  4S  Va.  67;  Atlantic  Works  r. 
Tug  OUdei,  167  Mass.  027,  83  N.  B.  Bep.  m 
m  view  tbe  anthorttles,  ws  teA  bonnd  to 
hold  fbat  tbe  statute^  so  far  as  U  aotboriaen 
a  pnoeeding  In  rem  in  the  oowts  of  tb'j 
state  fi>r  tbe  enfiveaxiait  of  a  Hen  for  neceB* 
sary  suppUes  famished  a  vessel  In  her  kome 
port.  Is  In  cMitraventlon  of  the  laws  and  the 
couttitutlon  of  tbe  Tbiited  States,  and  In- 
ralld,  and,  as  a  consequaice,  that  tbe  Judg- 
ment In  Uils  case  must  be  overruled. 


WIUION  at  sL  T.  Crrr  of  8AI.BM  et  al. 
(Supreme  Goort  of  Oregon.  ITov.  13,  1883.) 
On  rehearing.  For  former  rqtort;  see  34 

F&c  Rep.  9. 

BEAN,  J.  A  petition  tot  r«beartng  has 
been  filed.  In  wbich  it  is  contended  that  the 
mode  of  making  an  assessment  for  street  im- 
provements Is  provided  by  the  durter,  and 
Oietetoie  an  assessment  by  the  front  toot  Is 
Invalid  and  void.  The  rule  Is  undisputed 
that,  if  the  ciiarter  prescribes  a  mode  or  rule 
for  ascertaining  the  cost  ot  making  a  pro- 
posed street  ImprovenMnt  t»  be  assessed 
against  the  adjoining  property,  tbat  mode 
mtist  be  porsosd,  and  the  couneli  cannot 
adopt  another.  But  from  a  careCid  rfr«ir 
aminatloD  of  the  charter  under  consldetatiaa 
in  this  ease,  we  are  still  of  the  oplsioa  that 
its  only  effect  is  to  declare  that  the  ptupssly 
shall  be  Uabie  tor  the  cost  of  mairing  a  i>r»- 
posed  ImproTcaiwait  upon  the  half  street  In 
fnmt  tbmcdV  and  to  vest  tftie  power  in  the 
council  of  ascertaining  and  assessing  socb 
cost  upon  each  lot  or  part  thereof.  But  the 
dtartes  nowhere  pceacrJbea  a  rulo  or  mods 
which  the  council  shall  adopt  to  estimating 
or  ascertaining  the  cost  of  making  the  im- 
provenwnt,  and,  tn  the  absence  of  suck  a  pn»- 
vision,  It  is  at  Ubearty  to  adopt  the  mode 
which  seems  to  It  most  likely  to  determine 
the  actual  cost  of  making  aa  fmpiOTemcat 
in  front  of  tlie  property  to  be  assessed;  and, 
if  tise  mode  ad<H>ted  by  the  ooundl  In  tb* 
case  was  Inequitable  or  unjust,  it  Is  now  tiw 
late  for  the  property  owner  to  oomphUn,  a* 
he  had  an  opportunity  to  be  beard  before 
the  assessment  was  made.  The  former  oi^ 
ion  of  the  court  Is  therefore  adhered  tOt  ancb 
the  cause  will  be  remanded;  aa  therein  d^ 
raeted. 


ORAT  r.  PERRY  et  aL 
(Sutswie  Court  of  Oregon.  Nov.  13^  1893.> 

COXTBAOT  rOR  BUE  OV  LANS — FOBVHITCBB. 

On  an  Issue  whether  D.  declared  forfeit- 
ed a  ODD  tract  with  0.  for  tbe  sale  of  land,  it 
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•fpwred  that  tke  coatraot  proTid«d  for  month- 
V  parmoiti,  and  smTe  D.  the  oiitloii  to  declare 
k  forfeited  on  0/s  failure  to  par  an  luBtall- 
ment.  Tbat,  after  each  failare,  D.  conv^ed 
the  land  to  C'e  father-in-law,  who  made 
the  following  eatrj  hi  hie  booki:  "1891,  NoTem- 
ber  14,  Walter  OorMn  by  J.  L.  Perry,  12,  |872.- 
20."  That  C.  CMitlnned  to  Uve  on  the  land, 
and  paid  no  veat  therefw,  and  that  P.  lired 
with  him.  P.  testified  that  he  bought  the  land 
for  himself,  and  D.  testified  that,  when  he  sold 
the  land  to  P.,  the  latter  asrreed  to  "stand  be- 
tween" D.  and  plaintiff,  who  had  a  morteage 
thereon  for  money  loaned  G.  He/d,  that  there 
was  no  forfdtnre,  and  that  P.  bonght  the  land 
for  the  nee  of  C. 

Appeal  from  drcnlt  court,  MDltnonuh 
county;  L.  B.  Steams,  Judge. 

Action  by  Oharles  H.  Oray  against  Jeffer^ 
■on  Perry  and  others  to  enforce  a  claim  on 
land  in  defendants*  possession.  From  a  de- 
cree directing  the  land  to  be  sold,  and  the 
proceeds  to  be  applied  for  the  payment  of 
clalnu  In  a  spedfled  order,  defendant  Petir 
and  plaintiff  appeaL  Affirmed. 

Thoa.  N.  Strong  and  F.  D.  Chamberlain, 
tor  appellant  Peny.  W.  If.  Qregory,  for  re- 

FEB  OTTBIAH.  TUi  Is  a  snlt  to  enforce  a 
claim  upon  real  property.  The  facts  show 
that  on  May  1,  1860,  the  defendant  Walter 
Oorbin  entered  into  a  contract  wlfli  liiemn. 
Halght  ft  Donner,  whereby  tbeyt  In  ecnuld- 
eration  of  $110  paid  down,  and  of  $790  paya- 
ble In  faisfBllmwits  of  $20  on  the  lat  of  eadi 
month,  agreed  to  ccatTcy  to  talm  lots  11  and 
U  of  blodc  12  of  ICaei^  ma^iland,  In  Mnli^ 
nomali  comity.  Or.  Said  contract  contains  a 
proTlslon  fhat^  If  diAralt  be  made  In  the  pay. 
mant  of  any  Installment,  it  slian  be  optional 
with  them  to  declare  the  contract  canceled, 
and  the  amount  paid  thereon  forfeited.  Mr. 
Otwbbi  entered  Into  popnessloa  of  tlie  lots, 
made  imtoorementa  thereon,  and  paid  flie  In- 
stallments  to  and  IndnUns  that  of  Jamuiy 
1,  18B1,  bat  made  no  payments  thereafter. 
Hut  on  Jidr  n,  UOa  the  ^Intlff  loaned 
$800  to  Mr.  Oorbin,  who,  as  security  therefor, 
esecated  and  dellTwed  to  hlra  a  deed  of 
■aid  lota,  and  ainoe  that  time  made  payments 
to  the  pilaintiff  whldi  rednce  the  amount  now 
doe  to  $212.88.  Oliat  on  November  14,  1891, 
theee  lota,  with  the  improTementa,  were  rea- 
etmably  worth  $1300,  while  there  was  due 
m.  the  ctmtract  only  $872.20,  and  on  that 
dsy  a.  T.  Donner,  who  bad  acquired  the 
legal  tlUe  from  Messn.  Height  ft  Donner, 
oonreyed  them  and  another  lot  to  the  de- 
fendant Jeffeison  Perry,  who  Is  the  father-ln> 
law  of  tlie  plaintlfl,  and  of  the  dc^dant 
Walter  OwUn.  Tte  plaintifl  alienee  ttiat  the 
defOndant  Perry  adTanced  the  amotmt  due 
Mpom  ttie  omtract  as  a  loan  to  tlw  def oul- 
ant  OaMa,  and,  by  agreement  with  him, 
took  the  legsl  title  as  security  therefor.  Ihe 
defendant  Perry  denied  these  aUegatlotts, 
aad.  for  a  separate  answer  and  defense,  al- 
leged that,  before  theee  lota  were  conv^red 
to  him,  a  T.  Donner  had  dechired  a  fOr- 


{Or. 

feiture  of  the  paymrats  made  by  the  de- 
fendant GorUn,  and  cancded  the  oontract 
and  that  be  had  purchased  the  property,  and 
taken  the  title  for  his  own  use  una  bo^t 
The  court,  after  hearing-  the  testimony,  de- 
creed that  the  lots  be  ecdd,  and  Uiat  flw 
proceeds  of  such  sale  be  applied— First;  to 
tile  payment  of  the  coste;  second,  to  the 
amount  advanced  by  the  fiefendant  Fcny: 
third,  to  the  amount  due  from  the  defend- 
ant Oorbin  to  plalntllT;  and.  fourth,  Uiat  the 
remainder  be  paid  to  the  defendant  Peny,— 
from  which  decree  he  appeals;  and  the  plain- 
tiff also  appeals  from  that  part  which  pro- 
vides that  Ilia  claim  is  subwdlnate  to  flut 
of  the  defendant  Perry. 

The  question  whether  G.  T.  Donner  had 
declared  a  forfeiture  and  cancellation  of  the 
contract  must  be  decisive  of  this  appeal  It 
is  contended  that  the  deed  from  Dcmna  to 
Perry  was  a  forfeiture  of  said  cmtzaeL  If 
it  be  admitted  that  this  cimveyance  was  an- 
other and  different  sale  of  the  property  from 
that  agreed  to  be  made  to  the  defendant  Oor- 
bin, then  it  would  be  a  forfeiture  of  his  con- 
tract Chriaman  y.  Miller,  21  Hi.  227.  Mr. 
Perry  testifies  that  he  bought  the  lots  tm 
his  own  use  and  benefit,  and  that  there  was 
no  agreement  entered  Into,  whereby  be 
should  hold  the  title  for  Mr.  Oorbin.  He  abo 
testified  that  he  was  willing  to  cmTegr  the 
property  to  the  plaintiff  upon  the  rquiyment 
of  his  money.  Mr.  Oorbln'e  testimony.  In  the 
main,  corroborates  that  of  Mr.  Peny,  but 
says  that  he  supposes  he  could  secnre  the 
lots  by  paying  Mr.  Perry  his  money.  Mr. 
Donner  testlfled  that,  when  he  was  nc■Dtia^  , 
tag  with  Mr.  Peny  for  the  sale  of  these  lots, 
he  told  him  that  If  Oiey  made  a  comtiact  Iw 
wanted  him  to  stand  betwe^  him  and  Mr. 
Gray,  and  that  Mr.  Perry  agreed  to  see  thai 
he  got  into  no  trouble  about  the  matter. 
The  record  shows  that,  when  Mr.  Foiy  paid 
the  m<xiey  and  took  the  deed.  Mr.  Dmukt 
made  the  following  entry  in  his  boc&s:  '^1891. 
November  14,  Walter  Oorbin  by  J.  U  Peny. 
12,  $872.20."  It  also  shows  that  Mr.  Oorbin 
has  been  living  on  this  property  without  pay- 
ing any  rent,  and  that  Mr.  Perry  la  now  liv- 
ing with  him,  and  that  they  are  on  friendly 
terms,  while  Mr.  Gray  and  his  wife  are  not 
very  friendly  to  Mr.  Perry.  Fnnn  a  cazefol 
lamination  ot  the  record,  we  ccHkdnda  that 
there  had  been  no  forfeiture  or  cancdlatloa  of 
the  contract;  that  the  conveyance  to  Mr. 
Perry  vras  for  Uie  use  (tf  Mr.  Owbln;  and 
hence  the  decree  Is  affirmed. 


SABIN  T.  COLUMBIA  RIYBR  LOMBBB  ft 
FUEIi  CO.  at  aL 
(Supreme  Court  of  Oregon.  Nov.  13.  1803.) 
VumuuNT  CoNVBTAMCBS— HuntBum  An>  Ds- 

LATIKQ  CRBDrrOBS— iKSOLVnrOT. 

1.  The  fact  that  a  bnsineM  oorpcwmtlM 
mortgagee  its  property  to  a  bank  to  secnre  not 
mwoy  its  indeb«-«dneas  to  tha  bask,  Iwt  aar 
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Or.) 

'□tare  adyances  that  the  bank  mBy  make  to  ft, 
loes  Dot  show  that  it  is  made  to  Uadar  and 
lelay  DQsecured  creditors. 

2.  The  debt  for  which  the.  mortgage  was 
dvea  b^ng  a  bona  fide  debt,  long  overdne,  and 
!fae  mortgage  having  been  glTen  only  after  the 
Ntnic  had  refused  to  give  further  acoommoda- 
ion  without  it,  the  mortgage  will  not  be  held 
»  have  bew  ptmi  to  l^ito  and  delay  nnse- 
inred  credlton,  beeaase  the  trastee  Id  the 
nortgage  ta^es  jmesesBioQ  only  by  appointing 
\bB  agents  and  ofiBcers  of  the  mortgagor  cor* 
Mration  agents  for  him,  and  payments  from 
Hi^KMal  of  the  pnq^ty  wwe  aK>ued  on  over- 
Irafts  made  subsequent  to  the  mMtgaga,  and 
■h»  Imgtik  of  time  the  nuntgage  w&a  to  re- 
natn  nnforedoaed  waa  to  depend  oa  dronn- 
liances. 

3.  So  long  as  a  corporation  Is  a  "gohw  cor- 
loration,"  engaged  In  the  condnct  of  the  bnsl- 
less  for  whidbi  it  was  organised,  and  not  known 
>r  believed  to  be  insolvent  by  its  officers  wid 
uanagers,  with  osaets  exceeding  its  liabilraes 
ly  many  thousand  dollars,  it  Is  not  In  snch  a 
itate  of  insolvency  as  will  preclude  its  execnt- 
ns  a  mortgage  <A  its  profierty  in  good  faith  to 
lecnre  a  osbt  of  the  coiporatim*  thongti  Its 
lirectors  are  security  fur  the  debt. 

Appeal  from  circuit  court,  Mnltaamah 
»uuty;  li.  B.  Steams,  Judge. 

Suit  by  B.  I..  Sabin  against  the  Oolumbla 
EUtw  Lumber  it  Fud  Company  aod  others. 
:>ecree  for  defendants.  Plalnttfl  appeals. 
Affirmed. 

li.  B.  Oox.  tor  appellant.  Oeo.  H.  Durham, 
'str  respondMit  natlMial  bank.  B.  B.  Wat- 
ion,  far  otber  teapondoita. 

BBAN,  J.  This  suit  was  brought  oy  the 
>]aintitr  in  behalf  of  hims^f  and  otho-  un- 
lecured  creditors  who  might  Join  with  him 
gainst  the  Columbia  River  Lumber  &  Fuel 
>>mpany,  a  corpwati<m,  the  Commercial  Na- 
lonal  Banlc,  James  F.  Wata<m,  trustee, 
lorthwick  ft  Fraine,  partners,  H.  B.  Borth- 
v-ick,  a  W.  Knowles,  and  D.  J.  Mowe,  to 
«t  aside  co^n  real  and  chatty  mcn^gages 
^ren  by  tlie  OolumMa  Biver  Lumber  &  Ftiel 
Company  to  Wata<»i.  as  trustee,  to  secure  fhe 
nm  of  $50,000  due  the  Commercial  NattomU 
Jank,  and  also  to  set  aside  an  assignment  by 
be  company  direct  to  the  bank  of  all  its  ac- 
rounts  and  bills  receivable  as  further  se- 
nrity  theref<nr.  on  the  ground  ttiat  the  mort- 
^ges  and  assignment  are  void  as  to  the 
redltors  of  the  tasi  comtMiny.  On  the  28tb 
LDd  29tb  of  November,  1892.  the  Columbia 
liver  Lumber  A  Fuel  Company,  defendant, 
»elng  indebted  to  its  codefendant  the  Com- 
nerdal  National  Bank  In  the  sum  of  960,000 
ipoa  certain  overdue  promlBsory  notes, 
Irafts,  and  overdrafts,  upon  three  of  which 
lotes,  amounting  In  the  aggregate  to  about 
135,000,  the  defendants  Borthwlck,  Knowles, 
ind  Mmwe,  directors  of  the  company,  were 
ndwsers,  executed  to  the  defendant  Wat- 
ion.  as  trustee  for  the  bank,  real  and  chattel 
nortgages  upon  all  its  property,  and  also  as- 
ilgned  to  the  bank  direct  all  Its  accounts  and 
>illB  receivable  to  secure  the  payment  of 
;ald  indebtedness.  The  mortgages  were  Im- 
nedlately  recorded  and  filed  in  the  propa 
xmij,  and  Uw  tmstee  totA  poaseaslon  itf 


thB  pnqierty  described  In  the  diattel  mortv 
gages,  and  continued  to  bold  the  same  until 
ttw  app(rfntmait  of  a  receive  In  tills  snlt 
At  the  time  of  the  execution  of  the  mort- 
gagee and  assignment  the  lumbar  company 
was  Indebted  in  the  snm  ct  about  f30,000  to 
divers  and  sundry  psnKnia,  Including  the  as- 
signors of  tho  plaintiff,  In  addition  to  the 
amount  doe  tbe  bank,  and  had  ivoperty,  con- 
sisting of  a  sawmill  plant,  real  estate,  lum- 
ber, vood,  ledgo"  accotmts,  and  bills  receir- 
able,  of  tiie  estimated  ralue,  in  the  aggre- 
gate, of  about  $100,000.  The  plaintiff,  who 
is  a  Judgment  credits  ot  the  hunber  com- 
pany, d^nis  that  the  mortgages  are  rold- 
as  to  creditors,  for  the  reasons  (1)  that  they 
are  fraudulent,  both  in  lawand  fact,  as  be- 
ing made  to  hinda*,  dday,  and  defraud  cred- 
itors; (2)  that  the--  company  was  insolrent  at 
the  time  the  mortgages  were  executed,  and 
therefore  could  not  create  a  preference  In 
favor  of  one  creditor;  and  (3)  that,  even  If 
an  Instdrent  corporation  can  create  a  prefer- 
ence, the  mortgages  are  rotd  so  for  as  they 
are  security  for  notes  upon  which  the  direct- 
ors of  the  company  are  Indorsors.  The  real* 
estate  mortgage,  &tter  describing  the  promis- 
sory notes,  drafts,  and  oTecdrafts  Intended 
to  be  secured  thereby,  contains  this  stipula- 
tion: "Said  oonv^nce.JS  also  Intended  as 
a  mortgage  to  secure  the  rqiayment  to  said 
bank  of  any  future  adTances  or  overdrafts 
which  the  said  bank  may  make  and  aOow  to 
the  said  grantor  In  the  conduct  of  the  gran- 
tor's business:  Now,  th«%fore,  If  the  said 
^mis8<M7  notes,  and  each  of  them,  principal 
and  interest,  and  the  said  draft  ana  over^ 
draft,  above  referred  to,  sliall  be  i«ld  when 
the  same  shall  become  dne,  or  uptm  demand 
of  payment  where  so  payable,  thai  this  in- 
denture shall  be  void:  provided,  farther, 
that  the  said  grantor.  Its  successors  or  as- 
rigns,  shaU  hare  paid  into  the  said  Com- 
mercial National  Bank,  its  successors  or  as- 
signs, such  further  sums  of  money  (not  ex- 
ceeding in  all  the  sum  of  $10,000)  as  the  said 
bank  may  advance  to  the  said  grantor,  or 
which  may  become  owing  by  the  grantor  to 
the  said  tiank  at  any  time  ha«aftw  during 
the  continuance  of  this  mortgage,  with  in- 
terest on  such  further  sunu  from  the  time 
the  same  shall  be  advanced  or  t>ecome  owing 
as  aforesaid,  at  the  rate  of  nine  per  cent  par 
annum,  payable  qtiorterly.  But,  In  ease  de- 
fault shall  be  made  in  the  payment  of  the 
principal  or  interest  mentioned  In  said  prom- 
issory notes,  or  either  of  them,  or  any  part 
thereof,  or  In  the  payment  of  the  said  draft 
and  overdraft  and  future  overdrafts,  or  any 
of  them,  or  any  part  thereof,  or  the  Interest 
thereon,  or  any  part  thereof,  then  it  shall 
become  the  duty  of  the  said  trustee  herein- 
before named,  upon  10  days*  written  notice 
and  demand  thn«for,  to  be  given  to  saM 
trustee  by  said  bank,  to  foreclose  this  mort- 
gage as  by  law  provided,  and  to  cause  the 
sale  of  the  said  mortgaged  premises,  or  as 
much  tibereof  as  may  be  necessary  to  par 
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the  nima  doe  said  bank,  together  with  socb 
•ttorneys'  fees  as  the  conrt  may  adjudge  rea- 
Bonablc  for  the  foreclosure  ot  said  mortgage. 
And  whereas  it  has  been  and  la  hereby 
agreed  between  the  Cfdumbla  Birer  Lumber 
A  Fuel  Company  and  the  Commercial  Na- 
tional Bank,  and  the  party  of  the  second 
part  herein,  that  time  In  tlie  exact  p^orm- 
ance  of  each  and  everything  hweln  required 
or  agreed  to  be  performed  la  of  the  essence  of 
this  contract:  Now,  therefore,  if  the  said  Co- 
lumbia River  Lumber  &  Fuel  Com  pa  ay  shall 
n^lLeet  or  fall  to  pay  all  or  any  of  saldpromift- 
sory  notes,  drafts,  overdrafts,  or  future  ova- 
drafts,  or  any  of  them,  or  any  part  of  Ihem, 
when  the  same  shall  become  due  and  pay- 
able or  shall  fall  or  neglect  to  pay  the  In- 
twwt  UjpoB  any  of  said  dwaflda,  In  aioeord- 
anoe  with  tiie  termm  of  tiie  agreement  there- 
for  between  the  aald  grantw  taerdn  and  tbe 
•aid  ba^  w  if  the  saU  grantor  shall  a4> 
Unapt  to  ifonoTe  from  its  said  mill  any  of 
tbe  machinery  or  plant  belonging  thereto,  or 
■hidl  Buffer  Its  pn^erty  to  be  attached,  then, 
upon  the  happening  of  all  or  any  of  said  con- 
tfngendes,  the  entire  indebtedness  of  said 
Columbia  RIvot  Lumber  &  Foel  Company 
to  aald  bank  Aall  become  at  once  due  and 
payable,  and  it  stell  be  the  duty  of  aald  tni*' 
tee  to  so  dedan  the  aame,  and*  upon  one 
day's  notice  tlierefor  to  him  given  by  the 
said  bank,  to  foredoae  said  mortgage  as  pro- 
vided by  law,  and  to  causa  the  sale  of  said 
mortgaged  property,  or  so  ranch  thereof  as 
may  be  necessary  to  satisfy  the  demands  of 
the  said  bank  against  said  grantor,  t(^!etb« 
ifttb  coats,  di^nrsements,  expenses,  and  at^ 
tomeys*  flees."  The  chattel  mortgages  con- 
tain the  same  pr«rlslona  as  to  future  ad- 
vances and  overdrafts  as  the  nal-cstate 
mortgage,  «nd  provide  that,  *^n  ease  defaidt 
dMll  be  laade  In  the  payment  of  the  said 
IsinoIpB]  sums,  or  any  ot  them,  at  Interest 
thereon,  or  any  one  ot  said  Installmenta  of 
the  principal  or  interest,  or  if  said  property 
ts  attempted  to  be  removed  by  any  one  from 
where  ft  ii  now  situated,  or  be  attached  or 
torled  npon  by  the  creditors  of  tbe  aald 
party  of  the  first  part,  or  Shan  be  sold,  trans- 
f^ed,  or  assigned,  or  attempted  to  be  sold, 
transferred,  or  assigned,  then  said  promis- 
sory notes,  drafts,  overdrafts,  and  debts  shall 
at  once  become  due  and  payable,  and  It  shall 
and  may  be  lawftd  for,  and  tbe  said  party 
of  the  flnrt  part  does  hereby  authorfiie  and 
onpower,  the  party  of  the  second  pnrt,  with 
the  aid  and  assistance  of  any  person  or  per- 
sons, to  enter  the  several  places  where  aald 
personal  propMiiy  may  be  situate,  and  such 
other  place  or  places  as  the  said  goods  or 
chattels  are  or  may  be  placed,  and  take  or 
carry  away  the  said  goods  and  chattels,  and 
Sen  and  dispose  of  tbe  same  at  private  sale 
or  at  public  auction,  upon  giving  one  week's 
notice  of  the  same  in  any  newspaper  pub- 
lished In  said  county  of  Multnomah,  and 
state  of  Oregon,  and  out  of  the  money  aris- 
ing tbareftom  to  retain  and  pay  the  said 


sums  above  mentioned,  and  interest  u  afor^ 
•aid,  and  all  charges  touching  Uie  same,  aod 
counsel  fees,  rendering  tbe  overplus.  If  any 
unto  the  said  party  of  the  first  part.  Aiul 
It  is  und^tood  that  the  party  of  ttie  second 
part  shall  and  does  take  posaessloo  of  ifl 
the  personal  property  described  ta  this  In- 
strument, and  shall  retain  the  same  in  trust 
for  the  purposes  herein  expressed,  and  to 
that  end  may  appoint  any  suitaUe  -persoQ  to 
hold  possession  of  and  care  for  said  prop- 
erty." 

The  contention  for  the  plaintiff  Is  that  from 
these  provisions  the  mortgages  bIiow  on  thefr 
face  that  they  were  made  for  the  benefit  of 
the  mortgugor,  and  were  designed  to  be  used 
as  a  shield  between  the  cmporatlon  and  Ks 
tmseoured  oreditors,  while  It  prosecuted  Its 
business  for  an  Indefinite  time;  and  particu- 
lar stress  is  laid  upon  the  fact  tliat  pioviskii 
is  made  to  secure  the  bank  for  advances  or 
overdrafts  which  it  ml^t  thereafter  make  or 
allow  the  cOTporatlon  In  the  conduct  of  iti 
business.  It  Is  undoubtedly  trw  that,  when 
a  mortgage  is  designed  and  made  for  tbe 
benefit  of  the  mortgagor,  and  to  esialde  btm 
to  continue  in  business  by  placing  his  pw^ 
erty  beyond  the  reach  of  legal  process,  It  Is 
void  as  to  ore^tcm,  although  It  may  be  In- 
tended In  good  faith  for  the  ultimate  beoeft 
ot  an  the  creditors  preventing  a  sscriflee 
of  the  property;  and.  If  such  Is  the  l^:al  effect 
of  the  instrument,  the  courts  will  so  dedare 
as  a  matt^  of  law;  for,  as  was  said  by  the 
vice  chancellor  In  Van  Nest  v.  Toe,  1  Skndf. 
Gh.  0:  **The  law  provides  that  the  debtor 
shall  fulfill  his  oUlgations,  and  on  his  ddtedt 
it  gives  to  the  creditor  his  ^wfUl  sirif  for 
the  recovery  of  his  demand,  and  the  sale 
the  proper^  of  the  debtor  for  Its  paymrtit 
This  Is  a  strict  right  And  the  debtor  who 
•  •  •  places  bis  property  beyond  the  mch 
of  the  process  of  the  law,  whatever  may  be 
tbe  pret«ise  under  which  he  doakBtbeaet,lB 
the  language  of  the  statute  of  frauds  liiii- 
ders'  and  MdayB'  and  ultimately  Mefmnds' 
bis  creditors.  It  is  no  answer  to  this  airn- 
ment  to  say  that  tbe  debtw  provides  an  ample 
fund  for  the  payment  of  the  debt,  and  iIlit 
the  creditor  Is  ultimately  to  be  paid  In  fvE 
The  law  gives  to  the  cmUtor  the  li^t  to  de- 
termine whether  his  debtor  shall  have  fur- 
ther indulgence,  or  whether  he  win  pursue 
bis  remedy  for  the  collection  of  the  debt 
The  deferring  of  payment  Is  generally  o 
Injury  to  the  creditor,  and  he  may  be  over 
whelmed  with  bankruptcy  for  the  want  of 
the  fund  which  Is  locked  up  by  the  voIuntaiT 
assignment  of  his  debtor.  It  Is  a  moctery 
to  such  a  creditor  to  say  that  the  asalgnmoit 
is  made  for  the  benefit  of  creators."  But  it 
seems  to  us  there  Is  nothing  in  the  tenns  sf 
the  mortgages  in  questlmi  which.  If  conied 
into  effeot,  according  to  a  reastmable  oqd- 
structlou,  would  In  any  way  necessarily  m- 
Justly  hinder  or  ddoy  creditors.  From  tbe 
provision  as  to  future  advances  It  may  be 
Inferred  that  It  was  the  totentlon  that  Bie 
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mortgagor  should  Im  permitted  to  OKitlnae  In 
InuiiieBa  for  its  own  benefit,  yet  there  Is  no 
stipulation  In  express  terms  to  fhAt  effect, 
or.  Id  tactt  that  It  shall  be  allowed  to  con- 
HimB  In  business  at  all,  or  that  the  bonk 
«baU  make  any  adTances,  but  It  Is  rather 
A  proTlsIui  that  U  the  bank  should  see  projf&e 
to  make  fotore  advancei^  such  adTsnceB 
shonld  be  secured  by  the  mortgages.  In  this 
▼tew  snoh  movlslon  does  not  render  the  mort- 
cages  void,  and  we  are  bound  to  oonatme  the 
terms  of  the  Instrument  In  harmony  with 
bonesty  and  fair  dealing,  If  It  can  be  done 
wUhout  dobig  rlolntoe  to  the  language.  The 
company  was  at  the  tbne  In  actlTe  business, 
and  had  an  undoubted  rl^t  to  provide  by 
mortgage  of  Its  property  for  futare  advances. 
Hendrix  r.  Gore,  8  Or.  407;  NicUln  t.  Spring 
Oa,  11  Or.  406,  6  Pac.  Rep.  6L  And  such  a 
X>FO vision  does  not  necessarily  render  the 
mortgage  fraudulent,  although  It  may  subse- 
■qnently  turn  out  that  the  mortgagor  was  In 
fact  miable  to  pay  all  his  debts  at  uie  time 
the  mortgage  was  given.  U.  S.  v.  Hooe,  3 
■Cranch,  73.  Every  mortgage  necessarily 
<ends  to  hinder  or  delay  creditors  other  than 
-the  mortgagee^  but  a  delay  necessarily  re- 
«altlDg  from  a  fair  and  honest  exercise  of  the 
■rlldit  to  dcxnlnlon  over  one's  property,  and  to 
pledge  or  otherwise  dispose  of  It,  is  neither 
■an  unjust  nor  lawful  Interferoice  with  the 
fl^ts  of  others,  and  Is  not  within  the  terms 
-of  the  statute  making  void  conveyances  In- 
tended to  hinder  or  d^y  creditors.  Nor  are 
we  able  to  concur  with  the  contention  of 
-counsel  that  the  evidence  shows  the  mort* 
^ges  to  be  fraudulent  In  fact.  'Hiere  are 
some  dicumstanceg,  it  Is  true,  whl<^,  unex- 
plained, on  their  face  t«id  to  support  this 
-contention,— sudi  as,  for  Instance,  that  the 
corporation  was  financially  embarrassed  at 
the  time  flie  mortgages  were  given;  that  the 
-debts  were  long  overdue,  and  no  time  Is  pro- 
vided In  the  mortgages  for  payment;  tlie  In- 
ference  that  It  was  contemplated  the  com- 
pany should  ctmtlnue  In  bui^ess  at  the  pleas- 
ure of  the  bank,  which  is  sought  to  be  drawn 
from  the  stipulation  for  future  advances,  and 
-Qie  restriction  Imposed  upon  the  trustee  to 
foreclose  only  when  requested  by  the  bank; 
that  the  only  poesesslon  In  tact  taken  by  the 
crustee  was  by  appointing  the  agents  and 
officers  of  the  corporation  agents  for  him, 
and  allowing  them  to  sell  and  dispose  of  the 
proparty,  turning  the  proceeds  into  the  bank, 
which  were  credited  on  overdrafts  paid  by 
the  bank  subsequent  to  the  execution  of  the 
mortgages;  that  no  special  effort  was  made 
by  the  bank  to  collect  the  acocmnts  and  bills 
receivable  assigned  to  It  except  by  appoIn^ 
tng  and  authorlzIn»;  the  officers  of  the  com- 
pany to  do  so;  that  the  length  of  time 
the  bank  was  to  suffer  the  mortgages  to  re- 
main unforecloeed  wa^  to  depend  on  cdroum- 
jBtances,  as  t^tlfied  to  by  Its  cashier.  While 
these  dzoumstonces  point  with  more  or  less 
■directness  to  the  conclusion  that  the  mort^ 
gt^tm  wer*  Intended  to  hinder  and  delay 


creAtoffs,  yet  they  are  all  exidalnable  eon- 
Mstently  wltli  honesty  and  good  faith.  And 
when  It  l8  remembered  that  the  debt  for 
whldi  the  security  was  given  was  a  bona  fide 
debt,  l<Hig  overdue,  and  about  which  the 
bank  had  manifested  mudi  soUdtude,  and  it 
was  only  after  repeated  and  urgent  soUoita- 
tion,  and  when  the  company  found  Itself  un- 
able to  obtain  further  aocommodation  at  the 
bank,  that  It  concluded  to  give  the  mortgages, 
that  the  mortgages  were  promptly  filed  and 
recorded,  and  there  was  no  attempt  at  ooo- 
oealment,  but  the  entire  transaction  was  open 
and  alMve  board,  It  seems  to  us  that  npon  the 
whole  case  It  cannot  be  said  that  the  mort- 
gages were  not  executed  in  good  faith  to  ae-  * 
cure  the  debt  The  mortgagee  are  prima 
fode  valid,  and  to  overcome  this  presump- 
ticm  It  Is  not  enough  that  some  of  the  clr- 
oumstances  attending  the  transaction  may 
tend  to  show  fraud.  There  is  an  essential 
difference  between  the  material  fact  of  fraud 
and  the  drcumstancra  tending  to  prove  It 
The  burden  of  proof  Is  on  the  [daintiff,  and 
the  mortgages  must  be  deemed  valid  until 
he  overcomes  the  presumption  by  a  dear 
preponderance  of  the  evidence.  The  findings 
of  the  trial  court,  who  heard  the  witnesses, 
and  was  therefore  In  a  better  poeltiou  to 
Judge  of  the  effect  and  value  of  their  testi- 
mony than  we  are,  were  in  favor  of  the 
defendant;  and,  while  the  case  Is  not  fiee 
from  doubt,  we  are  unprepared  to  say  that 
such  flndlnas  are  vnwamnted  the  tes- 
timony. 

It  Is  claimed  there  is  some  evidence  which 
tends  to  show  that  one  object  of  the  com- 
pany in  giving  the  mortgages  was  to  hinder 
and  delay  creditors  by  preventing  a  sacrifice 
of  Its  property.  But  It  cannot,  we  think,  be 
successfully  cont^ded  that  the  bank  pai-tld- 
pated  in  the  fraudulent  purposes  of  the  com- 
pany. If  any  such  existed,  or  had  any  other 
motive  for  taking  the  mortgages  than  a  de- 
sire in  good  faith  to  secure  Its  claim;  and  al- 
though It  may  have  known  the  mortgages 
would  oi>erate  to  hinder  and  dcday  other 
creditors,  and  even  If  it  knew  the  company 
intended  them  to  have  that  effect  the  trans- 
action will  not  be  void,  unleas  the  bank  par- 
tidpated  In  the  fraudulent  purpose  of  the 
company.  2  Cobbey,  Ghat  Mortg.  |  771; 
Budley  v.  Danforth,  61  N.  Y.  Giiti;  Bank  v. 
Lowrey,  (Neb.)  54  N.  W.  Rep.  571;  AitK;rger 
V.  White,  (Mo.  Sup.)  23  S.  W.  Rep.  92;  Shel- 
ley v.  Boothe,  73  Mo.  74;  Pollock  v.  Meyer, 
(Ala.)  11  South.  Rep.  385;  Ford  v.  Williams. 
3  B.  Moil  650;  Worland  v.  Klmberlin,  G  B. 
Mon.  608;  Oovanhovan  v.  Hart,  21  Pa.  St 
405;  Hodges  v.  Coleman,  76  Ala.  103;  01m- 
Btead  V.  Mattlson,  45  Mich.  617,  8  N.  W.  Rep. 
555.  If  a  debtor  converts  bis  property  by 
sale  into  money  because  it  Is  more  easily  se- 
creted, intending  to  put  It  and  its  proceeds 
out  of  reach  of  his  creditors,  he,  of  oouree, 
commits  a  gross  fraud;  and  one  who  pur- 
chases of  him  with  knowledge  of  his  object 
In  making  the  sale  obtains  no  title  as  agitinrt 
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onditon,  ttkODgb  he  may  have  paid  the  foil 
price.  But  the  rule  Is  different  vhen  the 
property  la  taken  in  payment  or  In  security 
for  a  bona  fide  debt  which  only  amounts  to 
^ving  one  creditor  preference  over  another. 
In  the  absence  of  a  statute  a  debtor  in  fail- 
ing drcumstances  may  prefer  one  creditor  to 
auotber  by  giving  him  adequate  security  for 
his  debt,  to  the  exclusion  of  others.  Die 
right  to  give  Bach,  preference  necessarily  Im- 
plies the  right  of  the  creditor  to  accept  it, 
and,  If  he  accepts  the  preference  In  good 
faith,  without  fraudulent  purpose  on  bis  part. 
It  wUl  not  be  Told  on  account  of  the  motlTe 
which  may  hare  prompted  the  debtor  to 
make  It  One  creditor  is  not  bound  to  take 
care  of  another.  He  has  a  right  in  good 
faith  to  demand  and  receive  the  property  of 
his  debtor  as  security  for  his  debts,  though 
be  may  know  that  he  will  thereby  withdraw 
the  means  of  satisfying  other  creditors,  and 
though  be  may  know  that  the  debtor  there- 
by Intends  to  hinder,  delay,  or  defraud  such 
other  oredltora.  It  is  simply  a  race  of  dili- 
gence, in  whlcb  the  law  rewards  the  success- 
ful party,  provided  he  acts  in  good  faith. 

2.  It  Is  urged  that  at  the  time  the  mort- 
gages were  given  the  corporation  was  In- 
solvent, and  that  the  bank  knew  or  suspect- 
ed that  It  liad  not  sufficient  means  to  pay  all 
its  creditors  In  full,  and  demanded  security 
for  Its  debt,  and  thereby  obtained  an  undue 
advantage  over  other  credltor&  If  these 
conditions  actually  existed,  the  validity  of 
the  security  so  taken  might  well  be  ques- 
tioned; but  we  do  not  think  there  waa  such 
a  condition  in  the  financial  affairs  of  this 
company  as  would  Justify  the  conclusion  that 
a  state  of  Insolvency  existed  whlcb  would 
preclude  the  bank  from  demanding  and  re- 
ceiving the  security  which  was  given  for  its 
debt  It  Is  true  that  at  this  time  the  com- 
pany was  largely  In  debt  and  may  perhaps 
have  been  In8<dvent  within  the  meaning  of 
that  term  as  used  In  the  bankrupt  w  Insolvent 
laws.  It  was,  however,  a  "going  concern," 
engaged  In  the  conduct  of  the  business  for 
which  it  was  Incorporated,  and  not  known  or 
believed  to  be  insolvent  by  Its  officers  or 
agoits,  and  with  assets  exceeding  its  liabili- 
ties by  at  least  $20,000,  according  to  the 
least  value  placed  thereon,  as  appears  from 
the  testimony.  Such  a  corporation  can  hard- 
ly be  said  to  be  Insolvent  within  the  rule 
sought  to  be  Invoked  in  this  case.  It  Is  diffi- 
cult, if  not  Impos^ble,  to  lay  down  a  defini- 
tion of  insolvency  applicable  to  all  cases.  It 
mtist  necessarily  be  construed  with  reference 
to  the  facts  of  each  particular  case.  In  Its 
general  and  popular  meaning  it  Is  used  to  de- 
note the  ln8ufflclen<7  of  the  entire  property 
of  an  Individual  to  pay  his  debts,  but  under 
the  bankmpt  and  insolvency  proceedings, 
which  were  designed  for  the  benefit  of  the 
debtor,  it  is  used  in  a  more  restricted  sense, 
and  denotes  the  inability  of  a  party  to  pay 
his  debts  as  they  become  due  in  the  ordinary 
contse  of  business.    Toof  v.  Martin,  13  Wall. 


40;  Webb  v.  Sadia,  4  Sawy.  ISfl.  Aai  ta 
this  effect  are  the  authorities  cited  by  plain- 
tiff. We  are,  however,  not  disposed  to  apjij 
the  rigor  of  the  rule  that  obtains  In  bonk- 
mptcy  proceedings  to  a  case  of  this  cbanc- 
ter.  It  often  happens  that  corporations  widi 
assets  more  than  snfficient  to  pay  all  thdt 
debts  are  unable  to  meet  an  oatstanding  ob- 
ligation as  it  matures,  and,  without  nndntalL- 
Ing  to  lay  down  any  definite  rale  by  wbidi 
the  question  of  the  solvency  or  Insolvency  of 
a  corporatifm  may  be  determined,  it  Is  suffi- 
cient for  the  purposes  of  this  case  to  es; 
that  BO  long  as  a  corporation  Is  a  "gt^ 
concern,"  engaged  In  the  conduct  of  the  busi- 
ness for  which  it  was  organized,  and  not 
known  or  believed  to  be  instdvent  by  its  <^ 
ceis  and  managers,  with  assets  exceeding  Its 
liabilities  to  the  extent  shown  by  the  testi- 
mony la  this  case,  it  is  not  in  such  a  stiite  at 
Insolvency  as  will  preclude  its  executing  t 
mortgage  on  its  property  in  good  foitb  to  se- 
cure a  debt  of  the  corporation,  even  tboogb 
the  debt  may  be  one  for  which  the  directon 
are  securi^.  As  the  corporation  was  not  In- 
s(dvent  It  is  unnecessary  to  examine  or  de- 
cide the  question  as  to  the  right  of  an  Insol- 
vent corpwation  to  inrefer  creditcKs,  or  of  t 
director  of  sQch  a  corporation  to  secure  fiw 
debts  thereof  for  whi<^  he  Is  personally  liir 
ble.  It  follows  that  the  decxiM  at  the  conn 
below  must  be  affirmed. 


WBNZBL  T.  SCHULTZ  et  aL  (No.  18,125.) 
^BQpreme  Gonrt  at  CalUbmla.    Nov.  8.  1893.) 

VbHDOR  Jkin>  PtTROEASBB  —  LiBN  —  MOBTSIGE- 
BtOHT  or  KOBTOAOOS  TO  COKPBL  FORECLOSrBI. 

1.  S.  conveyed  land,  sabject  ta  a  mortgt^ 
to  idainUfE,  by  absolute  deed,  as  secarity  for  i 
debt  PlalntifF  renewed  the  mortgage,  and  tft- 
erwarda,  without  having  his  debt  paid,  recon- 
v^ed  it  to  S.,  who  was  to  sell  ft,  and  P«J 
plaintiff.  S.  conv^ed  it  to  his  wife,  and  ibe 
conveyed  It  to  D.,  who  had  no  notice  of  v9 
vendor's  lien  on  the  land.  All  the  conTejacca 
were  subject  to  the  mortgage  givea  by  plaiatiB. 

that  plaintiff  was  not  oititied  to  a  no- 
d<x^8  lien  on  such  land. 

2.  D.  Is  not  estopped.  In  irach  case,  froa 
denying  that  plaintiff  ever  had  titie  to  the  laod. 

3.  Tbongh  the  note  secured  by  the  mot- 
gage  given  by  plaintiff  is  payable  on  or  before 
a  date  specified,  he  cannot  compel  a  foreclo- 
sure of  the  mortgage  before  the  note  is  due.  «■ 
pedaliy  where  D.  simply  bought  the  land  nb- 
ject  to  the  mortgage,  and  did  not  obligate  ber 

to  pay  it 

Oommlsriimers'  de<dsion.  I>epartmeiit  1 
Appeal  from  superior  court  Calaveras  com- 
ty;  a  V;  Gottschalk,  Judge. 

Action  by  Frederick  Wenzel  against  la- 
vantia  Sqhultz,  Elizabeth  A.  Davis,  Hattle 
Stoerllng,  and  Ed.  D.  Taylor,  administrator 
of  the  estate  of  Oharies  F.  Sditilts,  deceased, 
to  estabUsh  and  foreclose  a  vendor's  lien  oa 
land,  and  to  compel  the  foreclosure  of  a 
mortgage  on  such  Innd  executed  by  pln'o- 
Jiff  to  defendant  Sto^itng:   From  a  Jadr 
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ment  of  nonsuit,  and  from  an  order  denying 
a  motion  for  a  new  trial,  plaintiff  appeals. 

Bagon  &  Rnat,  J<^  W.  Anostrong,  and 
Armatrong  &  Platnaner.  for  appellant.  Dan- 
l«i  TltDB,  tor  respondenta. 

8BARL8,  O.  According  to  the  aTerments 
of  the  amended  and  supi^ementary  com- 
^Int,  plataitia  was  on  the  8th  day  <^  De- 
cember, 18B8,  the  owner  of,  and  In  the  pos- 
sessiMi  ott  certain  land  described  therdn. 
Ttiat  plaintiff  sidd  and  oonTeyed  the  land  to 
Gbailes  F.  Schnlta.  The  consideration  of 
the  sale  was  $6,000,  as  follonni:  Bchnlts 
agreed  to  pay  off  a  debt  of  plaintiff  to  Battle 
StoerllBg,  amounting  to  $1,600,  evidenced  1^ 
a  lomnlssory  note  bearing  Interest  at  10% 
per  cent;  pw  aonnm,  and  secured  by  a  mort- 
gage on  the  land  couTeyed.  The  residue  ot 
tbe  pnr<^uu»  mon^,  amomitlng  to  $3,500. 
was  to  be  paid  in  gold  coin.  No  part  ot  tbe 
purchase  prloB  was  paid.  -  On  the  1st  of 
May,  1S89,  'on  an  acoonnttaig  between  i^ln- 
tlff  and  Bchulta,  there  was  fonnd  to  be  due 
to  plaintiff  on  account  of  the  $3,!j00.  part  of 
tbm  purchase  price  ot  fb»  land,  the  sum  of 
$2,700^  tor  which  sum  Oharies  F.  SclialtE 
and  Larantla  Schulti,  Us  wife,  made  to 
pbdntlff  tlwlr  ^mlsstny  note,  payable  oae 
day  after  date,  wltli  Interest  at  9  per  cent 
per  annnm.  On  tha  2Stb  day  of  May,  1889, 
Oiarles  F.  Schnlti^  being  at  the  point  of 
death,  and  destrooB  ftf  anMing  the  neceaallT 
of  adndnlsttatlon  on  his  estate,  conroyed 
said  land  to  Lavantia  Bdiults,  hia  wUe,  sub- 
ject to  the  mdw's  Hen  of  plaintiff,  and  sab> 
Jeet  to  the  payment  to  plaintiff  of  the  pur- 
chase money,  as  aforesaid,  of  all  of  wlilch 
■be  bad  notice,  and  then  and  than  agreed 
to  pay  said  purchase  money  to  plaintiff.  Lsf 
rantla  Schulti  is  budTent  The  interest  iff 
the  defendant  Elisabelh  A.  Davis  in  said 
land  la  Tested  under  a  deed  ttom  the  defend- 
ant Lavantia  Sdmlts,  dated  Febmary  6; 
1891.  and  aa  a  part  of  the  con^oratlon 
thereof  the  former  aasumed  and  agreed  to 
pay  the  debt  oC  the  plaintiff  to  Battle  Stoer- 
llng,  secured  Iqr  >ald  mortgage;  and  the  deed 
to  her  recites  that  the  conveyance  Is  subject 
to  the  mortgage  .which  is  described  thweln. 
Charles  F.  Sdndts  died  on  or  about  June  80, 
1888;  and  d^endant  Ed.  D.  Tftylor  Is  admln- 
iatratw  of  hie  estate.  Defendant  Davis  has 
not  paid  off  or  discharged  the  Stoerling  mort- 
gage upon  the  liand.  and  the  sum  seonred 
thereby  was  not  due  when  the  action  was 
eommenced;  the  note  being  payaUe  *Nm  or 
befbrs  Octobw  1, 1892."  The  ehilm  of  plaln- 
tUE,  and  tb»  alleged  vendor's  lien,  as  well 
aa  the  agreement  to  pay  the  mortgage  by 
Sdhnlti,  deceased,  vaa  presented  to  the  ad- 
Bfalstrator,  and  by  him  allowed  as  against 
the  estate^  but  wlliumt  iwcdudlce  to  the 
rVits  of  flilrd  perams  In  tbe  land,  and  his 
actkm  was  approved  by  the  Judge.   On  the 


2Sd  day  of  November.  1891,  plaintiff  request- 
ed the  administrator  to  institute  proceedings 
for  the  sale  of  tbe  land  to  satisfy  his  claim, 
wblfdi  was  refoaed,  whereupon  this  action 
was  brought  Defendant  Bllxabeth  A.  Davis 
answered,  d^Ing,  among  other  thingr.  that 
the  plaintiff  was  ever  the  owner  of  the  land 
in  question,  or  that  he  sold  It  to  Schnlta. 
She  admits  htx  purchase  thereof,  and  avors 
it  was  tor  a  valuable  consideration,  and 
without  notice  <a  plalntUTs  alleged  vendor's 
lira,  and  avm  the  Btoerllng  note  and  mort- 
gage are  not  due  and  payable.  The  case 
was  tried  by  the  court  without  a  Jury,  com- 
mradng  June  IS,  1892,  and  a  Judgment  of 
nonsnlt  was  entered,  from  whldi,  and  from 
an  order  denying  a  new  trial,  plaintiff  aj^ 
peals. 

Hie  motion  for  a  nonsuit  was  based  upon 
'tba  ground  that  said  plaintiff  has  failed  tt 
show  that  he  has  a  lien  on  the  property  de- 
scribed in  the  coDiphilut,  or  that  he  was  en- 
titled to  any  relief  against  said  defendants." 
Tbe  ntmsnlt  seems  to  have  been  iwoperly 
granted.  The  evldenop  tended  to  show  that 
Charles  F.  Sc^ults  was  the  owner  of  tibe 
property,  and,  being  Indebted  to  plaintiff,  he 
conveyed  the  land  to  &e  latter  by  an  abso- 
lute deed  ot  oonv^anoe^  but  simply  as  ae> 
cnrtty  for  the  sum  of  money  due  said  plain- 
tiff. There  was  an  understanding  that  plain* 
tiff  would  sdl  the  land,  pay  oa  a  mortgage 
hdd  try  defendant  Stoerling,  which  Scbnlts 
had  created,  for  $1,400,  retain  the  sum  of 
money  due  him,  and  pay  to  Scbnlts  the  resi- 
due. If  any,  recdved  flrom  ibm  sale.  Fttning 
to  make  a  nale  OEf  the  property*  by  reascm  of 
being  absent  much  of  the  time  from  the  lo- 
cality, plaintiff  tecomveyed  to  Sdhults  iivon 
an  understanding  ttutt  he  ^dmltz)  would 
sdl  the  land,  pay  off  flw  Stoeiling  mwtgage, 
which  plaintiff  had  renewed  in  his  own  name 
for  $1,600,  and  pay  plaintiff  the  sum  due  him 
from  the  proceeds.  Scbnlts  was  sl^  ni^ 
imto  death,  and,  at  Hna  request  of  plaintiff, 
conveyed  the  land  in  qoestlai  to  his  wife 
deed  of  gift  with  a  like  undentandlng.  The 
latter  conveyed  to  the  defendant  Elisabeth 
A.  Davis,  subject  to  the  Stoecitaig  mortgage, 
but,  so  for  as  appears,  wltbont  notice  of  any 
vendor^  Uen  oa  the  part  of  phdntlff.  Un- 
der  such  drcnmstances,  the  deed  from 
Schultz  to  plaintiff  was  a  mortgage^  and  emi- 
veyed  no  title  to  the  latter.  Civil  Code,  | 
2924;  Code  Civil  Proc  |  744.  Upon  Its  face, 
tbe  deed  from  Charles  F.Sdiultz  totheplaln> 
tiff,  imder  date  of  April  80^  1886,  was  aa  ab- 
BOtaite  cmveyance;  and  ^rtiil^  between  13io 
parties.  It  oiUy  amounted  to  a  morUcage,  yet 
It  was  sidclent  to  pass  the  title  as  between 
pilaintlff  and  a  pnrcliaaer  from  htm,  had  be 
sold  and  conveyed  tbe  propoiy  to  good  telth, 
and  for  a  valuaUe  consideration,  to  an  inno- 
cent pnrdiaser  wltiumt  notic&  He  did  not 
do  so,  howevw,  but  reoonvaarad  die  prop- 
erty to  his  mortgagor,  rdyiuA  AWfomOr, 
upon  tbe  good  faith  of  the  parties,  who  were 
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^Sm  ftieDda,  to  nuke  tlie  sale  whldi  he  had 
-AUled  to  accomplish,  and  to  pay  him  from 
4b»  proceeds  what  was  justlr  doe  him. 

The  doctrine  of  eetoi^l,  Invoked  by  ap- 
•fwUant,  hajs  no  application,  as  agahut  de- 
-fendant  Elizabeth  A.  Davis,  so  far  as  the 
vendor's  lien  is  concerned.   She  Is  not.  In 
other  words,  estopped  from  saying  that  plain- 
tiff  never  had  title  to  the  land.    Her  pred- 
ecessor in  Interest,  Charles  F.  Schults,  was 
Aot  estopped  from  showing  that  his  deed  to 
fi^T}*frr  was  in  fact  a  mortgnge,  and  ntither 
Ub  she  estopped  from  making  the  same  dalm. 
Were  the  role  as  contraded  for  by  aj^ellant, 
-  no  absolute  deed  conld  ever  be  shown  by 
fiarol  to  t>e  Inteuded  as  a  mM-tRage.  We 
may  add  that  a  griintee  In  fee,  who  owes  no 
-•duty  to  his  grantor,  Is  not  estopped  from  dis- 
Vttllng  the  title  of  such  grantor.   As  was 
:«ald  in  San  Frandscjo  v.  lawton.  18  Cal.  476: 
"A  grantee  la  fee  may  deny  Hi&t  his  grantor 
'4iad  any  title.    With  the  execution  of  the 
xxmreyonce,  the  transaction  between  the  par- 
ses Is  closed.    Thenc^ortb,   the  grantee 
liolds  the  ^operty  for  himself,  and  is  nelth^ 
ttonnd  to  surroider  possession  to  his  grantor, 
.Aor  to  maintain  t^e  validity  of  his  title." 
Xa  Osterhont  v.  Sfaoemakert  8  Hill,  618,  it 
■was  said:  "Tbete  Is  no  estopp^  where  the 
.occupant  is  mi4er  no  obligation,  express  or 
implied,  that  he  will  .it  some  time,  or  In 
some  event,  surrender  the  possession.  The 
.grantee  In  fee  ta  under  no  obligation.  He 
-does  not  receive  the  jwssesslon  uml;r  any 
4M>ntract,  express  or  implied,  that  he  will  give 
tt  up.    He  takes  tb»  land  to  hold  for  him- 
•«elf.  and  to  dispose  of  It  at  hla  pleasure^  He 
^wes  B»  faitb  or  allegiance  to  the  grantor, 
:and  he  does  him  no  wrong  when  he  treats 
vhim  as  an  entire  stranger  to  the  title."  Spar* 
tfow  V.  KingmHB,  1  N.  Y.  263;  Blight's  Lessee 
V.  Rochester.  7  Wheat  548;  Society  v.  Town 
Pawlet,  4  Pet  006;  WatUns  r.  Holman, 
16  Pet  M;  Barker  t.  Salmon,  2  Meto.  (Bfaas.) 
X2. 

The  qnestlon  as  to  the  charactOT  of  the 
-.deed  from  SdinltE  to  plaintiff  was  properly 
in  issne.   The  answer  of  defendant  Davis 
■.denied  tliat  plaintiff  ever  owned  tiie  land, 
lADd  mider  such  a  denial  It  was  proper  to 
>show  that  the  deed  to  plaintiff  was  a  mort* 
j::gftge,  and  hence  did  not  ctmvey  the  title. 
•Smith  V.  Smith,  80  Cal.  323,  21  Pac.  Sep.  4, 
and  22  Pac  Rep.  1S6.  5^;  G  re  well  t.  Wal* 
-den,  23  CtA.  166.    It  Is  conceded  that  the 
-defendant  Davis  took  the  land  subject  to  the 
ilien  of  the  mortgage  executed  by  the  plaln- 
•tlff  to  Hattie  Stoerliug,  bnt  the  mortgage 
was  not  yet  dae  when  this  action  was  com- 
menced.   The  note  which  It  was  given  to 
secure  was,  it  Is  true,  payable  on  or  before 
October  1,  1892.   This  gave  plaintiff  an  op- 
tion to  pay  4t  prior  to  that  time,  but  did  not 
give  to  the  payee  a  right  to  enforce  It  until 
4he  date  menticmed,  and  the  obligation  de- 
■volvlng  upon  defoidant  Davie  Is  no  greater 
Uttat  that  «t  Hie  plaintiff.   Indeed,  thwe 


;  to  nothing  In  the  record  showing  Umt  tke  <e- 
'  feodant  Davis  ever  oUlgated  hoiett  to  pay 
the  note.  She  booi^t  the  land  nbjMt  to 
the  mortgage,  and  If  she  does  not  discharze 
It  the  land  bec(Hnes  llal^  for  Its  paymoit, 
not  because  of  any  pnsoaal  olAgatfoo  on 
h&r  part  to  pay  the  note^  but  became  it  li 
,  secured  a  11m  on  suqh  land.  Tb.e  Judg- 
ment and  order  appealed  troa  should  be  uf* 
flxmed. 

We  cwumr:  BBLCHBB,  GL;  TBHPl-a,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  toregolog  opinion,  the  indgment  and  or- 
der  UBjfetMX  from  aze  alBrmgd. 


PEOPLE  V.  MITCHELL.   (No.  21,008.) 
(Snpreme  Court  of  California.   Nov.  11,  1893.t 
Ckiminai.  Law— Mibconddct  op  Jnsr— -Kvtdkxcb. 

1.  On  a  murder  trial,  one  of  defendant'! 
principal  witnesBes  was  a  woman  who  kq>t  a 
disreputable  piacev  and  with  whom  he  lived. 
During  the  trial,  four  of  the  jurors  visited  her 
place  repeatedly,  and  their  conduct  became  so 
notorious  that  Uto  Judge  reprimanded  them, 
and  placed  th«n  In  the  cuBtody  of  the  sheriff, 
and  his  comments  were  publiihed  in  the  news- 
papers. The  sh^ff  also  told  the  jury  that  if 
a  disfij^eement  was  brought  about  by  those  t>f 
their  number  guilty  of  the  miBCtndiict,  **tbere 
will  be  hell  to  pay."  SOd,  that  a  eonvicTioa 
would  be  set  ssiue,  rince  the  freedom  of  actioa 
of  the  jury  had  been  foreclosed  by  the  notori- 
ety attending  thdr  misconduct,  and  the  ixily 
way  they  conld  &ee  tbimiaelves  fram  sospickia 
was  b7  a  conviction. 

2.  On  a  trial  for  tiie  murder  of  a  militia- 
man, the  fact  that  defendant  had  been  orderod 
out  of  the  way  by  an  officer,  not  the  deceaw". 
when  the  company  was  engaged  in  Finnish 
drill,  several  hours  before  the  murder,  is  not 
admiBslble  In  evidence,  since  any  Inference  of  Ql 
feeling  by  defendant  against  deceased  on  thia 
ground  Is  too  strained, 

3.  Evidence  that  a  third  person  Is  gnOb-  <rf 
the  murdw  Is  admissible,  though  he  had  Wn 
previous^  acquitted  of  the  offense. 

Commissioners'  decMon.  Dqmrtmrat  1- 
Appeal  firom  superior  coor^  Tehanu  county; 
John  F.  Ellison,  Judge. 

Rube  Mitchell  was  convicted  of  murder. 

and  appeals.  Reversed. 

Caay  W.  Taylor  and  JobnsMi  &  Ghas^  for 
appdlant  Att7.  Qai.  Hart,  for  tlw  Peopte. 

SBARLS,  C.  The  defendant  was  intbrmod 
against  for  the  crime  of  murder,  and  con- 
victed for  killing  Oscnr  CrandoU  in  the 
coonty  of  Trimma  on  tike  24th  day  of  AprtX 
1801.  The  appeal  Is  from  a  final  Judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial  On  a  former  trial  defendant  wrs 
convicted  of  murder,  and  on  appft:il  to  tl  is 
court  a  new  trial  was  ordered.  People  r 
Mlt<^ell,  94  Gal.  550,  29  Pac.  Rep.  1106.  C 
A.  Boydra  and  Frank  Hughes  were  charged 
in  the  some  information  with  defendant 
Boyden  had  been  tried  and  acqnltted,  anil 
Hughes  had  been  discharged  without  a  trial. 
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It  appears,  sIms  that  ono  lyng  had  been 
Indicted  or  Informed  against  a  separate 
proceeding  for  the  some  offense,  and  apon 
a  trial  had  been  acquitted.  Oscar  Omndajl 
wss  a  member  of  a  military  company,  and 
on  the  cTenlng  of  April  23.  1891,  which  was 
a  bright,  moonUght  night  had  been  oat  wltt 
bis  company  drilling.  The  defendant  was  on 
tbe  ground  where  the  drill  was  carried  on. 
About  11  o'clocjc  P.  M.,  Crandall,  with  foor 
^mnrades,  repaired  to  the  Arcade  ealotm,  at 
the  comer  of  Main  and  Hlckcvy  streets,  Red 
Bluff,  kept  Xry  Henry  Rathja,  passed  Into  a 
baA  room,  and  engaged  In  a  game  of  cards. 
CIrandall  did  not  participate  In  the  game,  bat 
witnessed  tt.  Some  time  later,  and,  aiccord- 
Ing  to  a  pr^wderance  of  testimony,  aftw  12 
«*Gte6tc,  the  d^atdant  flotored  the  saloon, 
passed  to  the  back  room,  remained  a  bri^ 
period,  returned  to  the  front  room,  met  G.  A. 
Boyden,  who  had  come  In,  oigaged  In  con- 
TOTsation  with  blm,  and  the  two  went  out 
together.  About  the  same  tlme^  according  to 
the  testimony  of  Rathja,  CrandaU  arose,  and 
walked  oat  the  ba<^  dow  upon  a  high  porch 
which  oT^looked  a  back  yard,  with  a  gate 
at  the  side  near  the  steps  leading  down  from 
the  porcb  opening  Into  Hickory  street,  and 
•commenced  talking  tai  imitation  of  a  China- 
man. While  80  talking  some  one  in  Hickory 
street  replied  to  him.  whereupon  a  coDTersa- 
tlon  luTolTing  threats  and  much  Tulgartty 
and  obscenity  was  heard.  Orandall  evidently 
want  down  the  steps  and  to  the  gate,  whl(^ 
was  opoL  A  i^tol  shot  was  heard,  and 
-Grandall  was  found  near  the  gat^  InsaulUe^ 
■hot  throngh  the  head,  and  with  a  eoatnsed 
-woond  on  tiie  head  near  where  the  ballet  en- 
t&eHj  from  which  wounds  he  died  a  few 
boors  later.  The  theory  (tf  tbe  defendant  at 
the  trial  was  fliat  he  was  at  a  saloon  until 
ttie  Bonth-bonud  Oregon  ei^ress  nrrlTed,  doe 
11:60  P.  M.;  tbat  he  rode  back  on  ihe  bus 
of  tiio  Tranmt  bot^  to  me  Gone  and  Klm- 
tMH's  comer,  where  tie  jumped  ott,  went  to 
RatIUa*s  saloon,  talked  with  Boyden,  who 
wanted  swne  opium;  ttiat  fliey  went  to  his, 
■4la(endant^i,  house,  1%  Mocks  away,  and. 
while  In  tbe  act  of  administering  a  "shot  at 
Aplnm"  to  hims^  and  B^en.  they  heard 
ttM  Aot,  and  a  few  moments  after  Hughes 
roshed  In,  and  said  a  msn  was  shot,  wh««- 
npoD  the  Oiree  men  ran  to  tbe  spot,  found 
tt»  body,  and  carried  It  around  to  the  front 
-o<  the  saloon.  The  testimony  on  tbe  part  of 
tbe  proeecutloa  was  mainly  circumstantial 
-One  wttness,  who  heard  ttie  coaTarsatlott 
between  GnuKtaU  and  his  supposed  slayer, 
Identtfled  rate  of  the  voices  ss  that  of  dfr- 
Cendant  Numerous  witnesses  testified  to 
tbe  fact  that  at  the  time  the  supposed  fatal 
«hot  was  fired  defendant  was  In  his  house 
on  HUlb  atnet  Upon  the  wtoia  ease  as 
made  fay  tbe  testimony,  tt  may  be  saU  the 
randt  imw  dipuded  api»  the  de- 

cree ot  credit  wblch  properly  attocdied  to  the 
«tatwMntB  «C  maay  of  the  witncnaes.  Under 


sacb  circumstances,  the  oBlci  Of  the  Jury 
was  one  calling  for  the  ^erclse  of  cartful 
discrimination  and  sound  Judgm«it 

The  trial  of  the  cause  commenced  October 
14, 1892.  Mary  Howard,  a  woman  who  lited 
with  the  defendant  on  High  street.  In  Bed 
Bluff,  and  who  was  an  Important  witness  on 
his  behalf,  and  who,  it  Is  apparent,  kept  a 
disreputable  place,  files  an  affldavlt,  and  Is 
supported  by  other  and  reputable  witnesses, 
slMwtng  that  four  of  the  Jtirors  at  10  o'clock 
at  night  visited  her  place,  drank  Intoxicat- 
ing liquor,  and  tliat  two  of  the  Jurors  talked 
with  her  about  the  case;  that  the  four  Ju- 
rors were  at  her  house  on  another  night  dur- 
ing the  trial,  and  that  one  (rf  them  visited 
her  a  numt)er  of  times  during  the  trial,  and 
while  the  testim<Hiy  was  belhg  taken.  This 
conduct  became  so  notorions  that  on  the 
28th  day  of  October  the  Judge  <tf  ^e  court 
took  occaslim  to  dellrer  to  tbe  Jury  a  some* 
what  lengthy  and  most  sensible  admpnltton, 
In  which  he  dwelt  upon  the  duty  of  Ju- 
rors to  refrain  from  Intercourse  and  asso- 
ciation with  parties  and  witnesses  Intimatdy 
connected  with  the  case,  and  closed  his  re- 
marks by  stating  that,  unless  his  suggestions 
were  literally  followed,  the  jury  would  be 
I^ced  in  the  custody  of  the  sheriff.  Hie  ad" 
monlti<m  of  the  court  was  published  at 
length  In  the  Dally  Sentinel,  a  newspaper 
published  in  Bed  Bluff,  under  the  heading 
of  "What  Does  It  Mean?"  Subsequently, 
and  whil^  some  ot  tbe  Jurors  were  discussing 
Ibe  conduct  of  flie  Jurors  in  visiting  the 
Howard  place  on  Hi|^  street,  tbe  sheriff  of 
the  coonly,  who  vras  an  Important  witness 
oa  belialf  <tf  tbe  prDsecatt<»i,  approached 
them,  and  dedared  to  themi  "It  ihoae  fd- 
lows  who  were  down  on  H10i  street  hang 
this  Jury,  there  will  behdl  to  pay,  and  you'U 
on  be  In  tt.**  The  tbexttt  and  one  other  wit- 
ness admit  the  language  charged  to  have 
been  used  hf  him  to  the  Jnrora,  ncept  that 
they  deny  that  he  said  "youll  oU  be  in  It" 
^me  Jurors  bupUcated  file  affldavits,  admit- 
ting ttie  viiitB  to  Mary  Howard  as  charged, 
say  they  only  took  one  small  ^aas  of  beer 
each,  and  those  shown  to  have  been  there  at 
other  tlmea,  and  to  have  ooarersed  witii  the 
Howard  vroman,  Oieay  that  it  bad  any  effect 
oa  their  verdict  On  Monday,  October  Slat, 
the  Jury  was  ordered  Into  the  custody  of  the 
sheriff,  and  remained  in  Us  charge  until 
November  3,  1892,  when  a  verdict  was  rcn- 
dored.  While  thns  in  custody  of  sn  officer. 
Jcbn  Talt,  one  <tf  the  Jurors,  on,  ta  wit, 
tbe  evening  of  November  2d,  separated  from 
his  fellows,  and  went  to  the  town  of  Te- 
hama, 12  miles  distant,  where  he  remained 
ovw  nlfbt  with  Ills  fuDlly,  returning  tbe 
next  mining.  In  justice  to  him  It  must  be 
stated  that  his  wife  was  dangerously  111,  and 
bla  ocmduct  was  donbtieas  ^mpted'by  nat- 
ural affectum*  and  no  susplelan  attaches  to 
him.  That  he  aliould  have  applied  to  the 
court  for  leave  to  thus  separate  from  his  fd- 
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low  Jonn  Is  trne  beyond  cavIL  Tbe  purity  | 
at  the  motlTe,  howeTer.  takes  away  the  eting  \ 
of  the  offense.  Another  Juror  separated 
from  the  Jury  while  In  custody  of  Qie  offleer, 
and  Tlslted  the  postofflce  to  iiost  a  letter.  It 
Incidentally  appears  that  the  residence  of 
Hary  Howard  was  the  resort  of  lewd  women 
and  profligate  men.  A  number  of  these  wo- 
men were  wltnessea  In  the  case.  That  four 
of  the  Jurors  should  hare  visited  this  place 
Indicates  a  lack  <^  that  high  appreciation  of 
the  duties  and  responsibilities  of  Jurors,  » 
sentlal  to  the  purity  of  the  Jury  system.  Is 
quite  apparent  That  one,  at  least,  if  not  two 
ot  tbem,  should  hare  repeatedly  visited  such 
a  place  under  Huch  circumstances,  and  there 
conversed  In  reference  to  the  case  mi  trial, 
a  case  whl<di  Involved  the  life  and  liberty 
of  a  man  whose  home  was  there,  the  place 
around  which  dustered  many  of  the  promi- 
nent actors  and  acts  hi  the  case,  famishes 
Indubitable  proof  elth^  of  a  wllllngnees 
to  do  wrong,  or,  what  Is  more  probable, 
an  entire  lack  of  any  adequate  omceptlon  of 
the  position  which  as  Jurors  they  occupied. 

It  may  appiear  at  first  Uush  that  the  friend 
and  witness  of  defendant,  having  bem  large- 
ly Instmmental  In  bringing  about  the  condi- 
tion ct  which  he  complains.  It  cannot  be 
presumed  that  he  was  injured  thereby,  and 
that  to  yield  to  Us  plaint  will  result  in  en- 
couraging other  men  charged  with  crime  to 
xe»»t  to  like  practices.  This  la  but  a  snr> 
face  view  ot  the  case,  and  when  we  go  deep- 
er we  find  that  the  jurors  in  question  bad 
compromised  Qtemselves;  that  th^r  posi- 
tion had  been  exposed;  that  the  puUIc  was 
watdiing  them  with  a  suspicious  c^e;  and 
that  henceforth  th^  could  only  allay  that 
snsirtdtai,  and  vindicate  themselves  from  It, 
by  convicting  the  defendant  Tlielr  freedcon 
of  actl<m  was  foreclosed.  Amid  all  the  nth 
torlety  given  to  their  conduct,  there  can  be 
no  reaaooalile  donbt  but  that  the  Jorors  im- 
derstood  fOlly  tbe  unfortunate  poaltloa  In 
whtcli  ttef  were  placed,  and  tht  tomptatkot 
to  escape  by  the  most  practicable  mode,  vis. 
by  convicting  the  defendant  was  too  strong 
a  one  to  be  reaaonably  resisted  1^  sodi 
men  under  sndi  circumstances.  It  is  plain 
that  an  tUs  tended  to  the  Injur  of  the  de- 
fondant  and  a  verdict  rendered  under  such 
elKmustancea  should  not  be  n^dd.  It  Is 
unfortunate  for  the  Jury  system  and  for  the 
cause  of  Justice  that  such  episodes  should  oc- 
cur in  flu  trial  of  causes,  but  the  evil  win 
be  soonest  suppressed  by  wiping  out  ver- 
dicts rendered  under  sndi  drcnmstances. 

Hie  othw  errors  asstgned  need  not  be  no* 
tioed  at  Ingth.  The  ertdenn  In  relatltm  to 
defendant  having  been  ordered  out  of  the 
way  whoi  tbe  military  company  was  engag- 
•d  in  ■klnntah  drOl  seems  to  us  as  too  re- 
mote. The  order  was  by  an  officer  of  the 
company,  and  not  by  deceased,  and  any  In- 
ference of  01  fMflnff  by  defendant  to  the 
deceased        reastoi  tiiereoC  would  seem 


strained.  It  Is  not  regarded  as  of  suffldent 
Importance  to  call  fbr  a  reversal,  but  it  Is 
recommended  that  upon  another  trial  the  ev- 
idence be  aduded. 

The  testimony  tending  to  show  that  one 
Long  was  the  guilty  party  was  admissible. 
It  Is  always  proper  to  show  that  some  other 
perscm,  and  not  the  defendant  committed 
the  crime  with  which  he  Is  chai^^ed,  and  the 
fact  that  Long  had  been  tried  and  acquitted 
did  not  alter  the  case.  The  argument  of  re- 
spondent that  if  defendant  could  try  to  prove 
Lcmg's  guilt  the  people  could  show  tbe  Jndff- 
ment  of  acquittal  is  not  sound,  for  the  sim- 
ple reason  that  a  Judgment  as  betwem  the 
people  and  Long  is  not  evidence  In  a  cue  at 
Peoide  T.  MitdielL 

The  Jndgm^t  and  order  appealed  trtm 
should  be  reversed,  and  a  new  trial  ordoed. 

We  omcur:  TEMFLB,  G.;  BSILOHESB.  Q, 

PER  OtTRIAM.  For  the  reasons  ^ven  tm 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  a  new  trial  ordered. 


POBTBB  T.  FI8HBR.  (No.  18,10&) 
(Si^wne  Oonrt  of  Oalifonla.  Nov.  8,  18BaL> 

Faotobs  xmi  BsoMsa-  Comnssiows— avAiUM 
or  Fbadds— DivumLi  CovraAor. 
IThonsh,  under  avil  Code,  |  1624.  a 
parol  ctHitract  employing  a  broker  to  sell  land 
u  invalid,  a  broker  employed  to  sell  or  exchange 
land,  and  the  personal^  thereon,  onder  an 
agreemmt  for  a  commission  of  5  per  cent,  on 
the  price,  maj,  on  btioging  abont  an  exdianiee, 
reciww  5  p»  cent  fio  a  ■qmrato  valuatKm 

ftlaced  on  the  personalty  by  ttie  i^dpal,  thoogh 
D  Uie  exchange,  as  between  the  parties  thereto, 
th««  may  have  \temi  no  dividoa  of  the  eoond- 
eratlon,  as  the  coatraet  in  audi  cas^  Is  di'^»' 
Ible,  and  that  part  as  to  the  land  is  not  nn- 
lawfol,  but  merely  faicapable  of  oiflwcaDait 

2.  It  Is  immaterial  whether  the  separate 
valuation  was  daeed  on  the  i»«sonal  ptopcttj 
by  the  priudpu  befm  or  after  the  ezduuu^ 
or  to  whom  he  made  tiie  atatemuit  as  to  to* 
valuation,  dnee  it  Is  an  admisdon  that  tlw  per- 
Bonal  property  was  exchanged  at  sndi  valo^ 
tion,  so  that  its  price  can  be  separated  trom 
the  gross  sum  Inrdved  in  the  ucdiange. 

CMnmisdfmov'  ■  dedslon.  D^artment  S. 
Anneal  frtHU  superior  court  Fresno  county; 
U.  K.  Harris,  Judg& 

Action  by  O.  L.  Pmter  against  8.  G.  Fisher. 
From  a  Jndgmoit  ft»r  plaintiff,  and  from  an 
order  denying  a  new  trial,  rtfifrnrtnnt  aininali 
Affirmed. 

Ooucher,  Jacobs  ft  J<»ei,  (CMncon  Sandai^ 
<a  oomwd,)  fbr  appdlant  Voaxm  ft  Shor^ 
tor  renKmdent 

HATNBS,  O.  Porter,  aa  asdgnee  of  one- 
Abbott  brought  suit  against  appellant  «■ 
several  causes  of  action,  among  which  was 
(me  for  the  sum  of  $2,000,  as  oommisBteDe^ 
claimed  to  luve  bean  earned  by  Abbott  tai  «^ 
fleeting  a  transfer  of  propwty  between  appJ 
lant  Flaber,  and  me  J.  A  Baxter.  The  prop- 
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Fisher  ooDT^ed  and  transferred  to  Bax- 
tvr  conaiated  of  280  acres  of  land  In  Tolare 
eonntr,  together  with  stock  and  penonal 
property  of  a  large  amonnt;  and  the  prop- 
erty conveyed  and  transferred  Baxter  to 
Fisher  was  107  acres  of  land  at  Byron,  Ooo- 
tra  Costa  oonnty,  togetiitf  with  all  the  per- 
sonal property  tbweon.  Abbott  claimed  that 
be  waa  employed  by  Fisher  as  a  broker  to 
sdl  or  exchange  his  said  propa>ty,  real  and 
pearsonal,  and  for  which  he  waa  to  rec^Te 
a  commission  of  B  per  cut  His  employ- 
ment, bowera,  as  sncb  brolcer,  was  not  In 
writing.  The  cause  was  tried  before  tiie 
court  and  a  Jury,  and  plaintlflr.  as  assignee 
flf  Abbott,  recorered  on  account  of  the  said 
oommiatfons  the  sum  of  91,000.  The  gross 
recovery  by  the  plaintiff  waa  for  a  larger 
sum,  but  no  controversy  Is  made  here,  except 
as  to  the  recovery  of  said  $1,000.  The  appeal 
Is  fitun  the  Judgment  and  order  denying  a 
new  triaL  Respondent  concedes  that  no  re- 
covuy  can  be  bad  for  commissions  upon 
the  sale  or  exchange  of  the  real  estate,  bnt 
contends  that  the  oontract  for  commiaslons 
is  divisible;  that  the  price  of  Fisher's  real 
estate  was  estimated  In  the  exchange  at 
$30,000,  and  the  price  of  the  personal  pn^ 
erty  at  $20,000;  and  that  he  Is  entitled  to 
recover  commls^ons  upon  the  price  of  the 
penHmal  property  at  the  agreed  percentage, 
notwithstanding  his  contract,  so  far  as  the 
real  estate  ia  concerned,  was  void.  The  com- 
plaint alleges  that  the  commissions  were 
earned  by  Abbott  as  agent  and  broker  for 
the  defendant  "In  the  sale,  exchange,  and 
transfer  of  certain  real  and  personal  prop- 
erty to  one  J.  A.  Baxter,  which  said  real 
and  personal  property  was  sold,  exchanged, 
and  transferred  to  said  Baxter  for  the  agreed 
price  and  consideration  of  $50,000,  being  $S0,< 
OOO  for  real  property  so  exchanged  and  trans- 
ferred, and  $20,000'for  the  personal  property 
so  exchanged  and  transferred;  that  the  de- 
fendant agreed  to  pay  to  6.  Frank  Abbott, 
for  his  services  as  his  agent  and  broker 
in  Belling  and  disposing  of  said  proper^, 
Ave  per  cent,  commission  on  the  price  there- 
of, to  wit,  $2,500."  As  between  Fisher  and 
Baxter,  the  parties  to  the  trade,  there  ap- 
pear* to  have  been  no  separation  of  prices 
between  the  real  and  personal  property  of 
the  defendant  alleged  In  the  complaint  It 
Is  also  evident  flrom  the  statements  of  the 
complaint  that  the  undertaking  of  Abbott 
was  to  sen  or  exchange  the  real  and  per- 
sonal pn^rty  of  Fisher.  Appellant  contends 
that  the  omtrsct  was  entire,  and  Is  not  divis- 
ible; that  as  the  agreement  to  pay  commis- 
sions upon  the  real  estate  was  void,— not  be- 
ing in  writing,— there  can  be  no  recovery  of 
any  part  or  portion  of  the  commissions. 

As  betweoi  Baxter  and  FIshw,  the  parties 
to  the  exchange,  the  testimony  does  not 
show  tsach  division  of  the  consideratiw  as 
to  clearly  make  the  ccmtTact  apportlcmable, 
as  between  them.  The  question,  however, 
arises  betwsM  one  ot  the  parties  to  the 


exchange,  and  the  broker  or  agent  wbo  made 
the  exchange;  and  we  see  no  reason  why  a 
recovery  should  not  be  had  fM*  cfHumlsalons 
up(m  the  sale  of  the  personal  property.  If 
the  amount  or  price  there<^  can  be  aace> 
talned  with  reasonable  certainty.  The  con- 
tract set  out  In  the  complaint  alleges  the 
bnAer's  CMnpensatlon  to  be  a  percentage  of 
the  price  ct  the  property  sold  or  exchanged; 
that  Is,  6  per  cent,— 0  craits  cm  each  d<dlar 
of  such  price.  I^  therefore,  the  price  of  the 
personal  property  can  be  separated  from  the 
price  of  the  real  estate,  the  Illegality  at- 
taching  to  the  contract,  so  far  as  the  rea) 
estate  is  concerned,  does  not,  we  think,  nee 
essarlly  atta<di  to  the  remainder  of  the  con- 
sideration. Section  1624  <tf  the  ClvU  Code 
merdy  dedarea  that  a  contract  or  agree 
ment  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  s^  real  estate  for  a 
compensation  or  a  commission  is  "invalid" 
unless  the  same,  or  some  note  <x  memoran- 
dum thereof,  l>e  in  writing,  and  subscribed 
by  the  party  to  be  charged,  or  by  his  agent 
It  la  not  a  contract  which  Is  malum  In  se. 
nor  Is  It  malum  prohibitum.  It  Is  merely 
an  Invalid  contract  or  one  incapable  of  en- 
forcement 

In  the  case  of  Jackson  r.  Shawl,  29  Cal. 
272,  a  pawnbroker  charged  upon  a  loan,  se- 
cured by  a  pledge,  Interest  at  the  rate  of  7 
per  cent  per  month.  A  statate  then  In  force 
provided,  in  effect  that  a  pawnbroker  shall 
not  diarge  a  greater  rate  of  interest  on  loons 
exceeding  $20  than  4  per  cent  a  month  In 
advance.  The  plaintiff  tendered  the  $500 
loaned,  and  Interest  at  the  rate  of  4  per  cent 
The  court  said:  "Here  the  oontract  between 
the  parUes  was  legal  as  to  the  principal  som, 
bat  illegal  as  to  the  Interest  The  two  things 
were  not  InseparaUe,"— and,  quoting  from 
authorities,  farther  said:  "When  the  trans- 
action is  of  snch  a  nature  that  the  good  part 
of  the  consideration  can  be  s^Ktrated  from 
that  which  Is  bad,  the  courts  will  make  the 
dlstincthm,  for  the  common  law  doth  divide 
according  to  common  reason,  and,  having 
made  that  void  that  is  against  law,  lets  the 
rest  stend.  The  general  and  more  liberal 
principle  now  Is  that  when  any  matter,  void 
even  by  stetute,  be  mixed  up  with  good  matr 
ter,  which  Is  entirely  Independoit  of  it  the 
good  part  shall  stand,  and  the  rest  be  void.*' 
In  Treadwell  v.  Davis,  34  CaL  601,  It  wss 
held,  (syllabus:)  "Whan  a  contract  consists 
of  two  distinct  parts,  which  are  readily  sev- 
erable, and  not  in  any  material  sense  de- 
pend^t  (m  each  other,— one  i>art  b^ng  valid, 
and  the  otho*  void,— thft  rule  is  to  enforce 
that  part  oC  the  ocHitract  whldi  Is  valid." 
See,  also,  Granger  v.  Mining  Co.,  68  CaL  678. 
In  More  v.  Bonnet  40  CoL  254,  It  was  said: 
"No  precise  rule  can  be  laid  down  for  the  so- 
lution of  the  question  whether  a  contract  Is 
entire  or  separable,  but  It  must  be  solved  by 
coopering  both  the  language  and  the  sub- 
ject-matter of  the  contract"  The  cases  above 
dted  go  Aurther  than  is  rsqutied  in  this  ossa^ 
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twoUM  the  eontracU  there  considered  were, 
u  to  some  part,  at  least,  mdawfol;  but  It  Is 
not  unlawful  for  a  brokw  or  acent  to  act  up- 
om  a  Terbal  anthocttT-  or  reonest.  In  maklnc  a 
pnrdiaae  or  sale  of  real  estato  for  another. 
Ho  ma/  lawfully  do  so,  and  Incurs  no  pen- 
alty fur  the  doing  of  It  He  simply  r^es  up- 
on the  vflUnsness  of  his  principal  fbr  the 
pa)  ment  of  Us  oommlsidonB,  and  cannot  com- 
pel payment  Section  1599  of  the  Cavll  Code 
proTldes:  "Where  a  contract  has  sereral  dls- 
tlnot  objecta,  of  vhldi  one  at  least  Is  lawful 
and  oa»  at  least  Is  unlawful.  In  whole  or  in 
part,  the  contract  Is  void  as  to  the  lattw  and 
valid  as  to  the  rest" 

iL.i^»d]ant  In  his  brief,  In  referring  to  the 
testUnony  of  Mr.  Abbott  aaya  tltat  he  teetl- 
fled  that:  "Mr.  Fisher  placed  a  ralne  npou 
the  real  estate  and  personal  property  sepa^ 
rately.  He  placed  a  Talne  on  the  stallion  at 
$8,000;  on  the  rest  of  the  personal  property, 
$12,000;  making  $20,000  for  the  personal  prop- 
«ty,  and  $30,000  for  the  real  property,"— but 
insists  that  It  does  not  appear  when  Mr. 
FiBher  placed  this  Talue  tq>on  the  real  and 
personal  property  separately,  whether  it  was 
betfbre  or  after  the  trade,  nor  whe^er  he 
made  the  statement  to  Abbott  or  to  some 
one  else,  nor  that  the  witness  contracted  with 
reference  to  any  soch  estimate,  or  with  refer- 
ence to  the  p«B(«iaI  property  Be[>arately. 
We  think  it  makes  no  difference  when  the 
detfesidaht  placed  the  separate  valoes  on  the 
real  and  personal  property,  nor  to  whom  he 
stated  such  values.  It  was  an  admission  up- 
on his  part  tliat  the  pctaonal  property  was 
exchanged  at. the  price  or  value  of  $20,000, 
and  that  therefore,  the  price  of  the  personal 
property  waa  capable  of  separation  from  the 
gross  sum  Involved  in  the  exchange.  Mr. 
Baxter,  a  witness  for  plalntlflC,  teatlfled:  "I 
gave  Mr.  Flaher  a  deed  for  my  107  acres  vt 
land  at  Byron,  Oontra  Oosta  comity,  together 
with  all  tiie  personal  property  <m  my  place, 
in  return  for  which  Mr.  Flsber  gave  me  a 
deed  of  his  280  acres  of  land  in  Tulare  coun- 
ty, together  with  stock  and  personal  proper- 
ty, which  personal  property  he  estimated  to 
be  worth  about  $20,000.  The  full  valuation 
of  land  and  peraonal  property  I  took  on  a 
bads  of  $50,000,  whidt)  was  the  valuation  set 
upon  it  by  Mr.  Plsher."  This  testimony  cor- 
robomtee  that  of  Mr.  Abbott—that  the  price 
of  the  perwxial  property  was  capable  of  be- 
ing ascertained,  and  was  estimated  hi  the  ex- 
change; and  while  the  d^endant  claimed  up- 
on the  trial  that  ^e  value  of  both  properties 
was  very  mnch  less  than  the  price  put  upon 
them  at  the  time  ot  the  exchange.  It  was 
competent  for  the  Jury  to  determine  whether 
WQch  price  of  the  personal  properly  was  as- 
certainable from  tbe  evidence,  and  to  fix  the 
price  thereof.  If  the  contract  had  beoi  for 
a  commission  upon  what  Fisher  received  for 
his  property,  a  different  question  would  have 
been  presented,  and  the  actual  value  of  the 
Baxter  pro[>erty  would  have  been  Involved. 
But  mm  in  tiiat  caae  the  separate  estimates 


placed  1^  Flaher  npon  Ids  real  and  peraonal 
prcqterty  would  have  been  ounpeteat  to  abow 
the  proportion  of  the  attire  value  of  tbe  Bax- 
tw  ftopvttj,  irtdcb  waa  given  In  exchange 
tot  defendants  personal  property.  The  jvy 
must  have  found  the  contract  to  have  been 
as  alleged  in  the  complaint  and  the  estlmati* 
of  value  placed  upon  bis  personal  property 
tyy  the  defendant  could  properly  be  taken  a» 
the  price  referred  to  In  tiw  contract  for  €om- 
misslons. 

Other  qoestlons  are  made  In  the  record  up- 
on exoeptkms  to  evMence,  and  to  the  Invtzuc- 
tioBS  given  to  the  Jury,  the  more  important 
of  which  r^to  to  the  qnestlon  above  consid- 
ered, and  our  conduslon  thereon  la  condu- 
dve  of  these  excepHona.  We  think  the  Judg- 
ment and  order  appealed  ftom  ahonld  he  af- 
firmed, and  so  advise. 

Weconcnr:  VANOI<W,a;  TBMPLB,  C. 

PBR  CURIAM.  For  the  reaaons  given  tab 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  afflrmad. 


WILLIAMS  St  aL  T.  M0TT14TAINEIBR 

GOLD  MIN.  CO.  et  al.   (No.  1S423.) 

(Supreme  Ootut  ot  California.  Nov.  8,  ia98L>^ 

MacBaaias*  Lxam— MnriKO  Ci^ms— Lna  on 
Struotuebb— Tm*. 

1  Under  Code  Civil  Proc  {  1188,  pravldimr 
that  meduinicB,  material  men,  etc.,  pmormbur 
labor  or  furnishing  material  In  tbe  constmctlon 
of  any  bnildlng  or  other  atrocture.  shall  have 
a  ilea  npon  the  prmmty  upon  whidi  they  have- 
bestowed  labor  or  fiiniiihed  materials,  and  that 
any  person  who  performs  labor  on  any  mining 
claim  has  a  lieo  upon  the  same,  a  lien  for  ma- 
Uirial  famished  n>r  stmctnres  on  a  miiiiii]r 
dalm,  to  be  used  In  operatiDg  the  same,  filed 
against  tbe  stmctores,  la  inralid,  as  it  moat  be 
filed  against  the  whole  claim. 

2.  A  person  who  has  furnished  material  for 
a  redncAion  mill  on  a  mlniofc  claim,  aad  filed  a 
claim  of  lioi,  ^ich  is  lovalid  becanse  sgeinst 
the  mlU,  instead  of  the  whole  claim,  cannot  con- 
tend that  his  lien  attached  when  the  mill  wat^ 
commenced,  uid  before  it  waa  nsed  in  eoanec- 
don  with  the  mias^  and  thsrelcm  befwe  it  be- 
came amtiirtenaiit  to  the  mine,  as  the  mill  i» 
a  part  ca  the  mlne^  and  not  a  mere  aworte- 
nance. 

S.  Conceding  the  mill  to  be  appnrtraant  to- 
the  mine,  such  contention  eanoot  be  anstaliMd, 
for  the  further  reason  that  one  who  has  fur- 
nished material  for  a  structure  must  be  hdd 
to  have  anticipated  Its  fatnre  use. 

4.  A  person  who  haa  fnraished  material  far 
a  stroctare  on  a  mining  claim  for  a  oorporatkm 
which  he  found  in  possesion  of  the  niiu& 
claiming  It  all,  cannot  enforce  a  Ii<*n  filed 
against  the  etroetnre  Instead  of  the  whi^e  daim, 
and  ther^^ore  Invalid,  on  the  gronnd  that,  when 
he  furnished  the  materials,  tbe  corporation  had 
not  yet  acquired  title  to  that  portion  of  the 
claim  on  wuidi  the  atmctore  was  erected,  as 
title  camurt  be  tried  in  such  an  action. 

Commissioners'  decision.  D^ttrtment  1. 
Appeal  from  suptrior  court  Blem  ooanty; 
Stanly  A.  Smith,  Judge. 

Consolidated  actions  by  T.  Williams,  John 
Hayes,  and  others  against  the  Mountataiew 
Gold  Mining  Company  and  others  to  enforce 
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liens.  From  a  Judgment  f^alntt  Hayes,  and 
from  an  order  denying  a  new  trial,  ha  ^ 
peals.  AfflriDecL 

Fndk  B.  tor  appciOant  F.  D.  8ow- 

ard.  TIrey  I*.  Ford,  and  HftTen  ft  Haven,  tor 
imflm  li. 

TBIMPLB,  O.  The  general  nature  of  this 
case  Is  well  stated  in  the  first  finding  of 
facts,  frtilch  Is  as  follows:  "The  defoidant 
the  Mountaineer  Gold  Htnlng  Company,  a 
oorpwatlon,  at  all  tb»  times  referred  to  In 
the  pleadings  In  the  cause,  was  the  owner 
and  In  the  poaseatfm  of  and  working  a  ceiv 
tain  mine  known  as  the  Berger  or  Moun- 
taineer quarts  mine,  situate  In  said  Sierra 
county,  and  consisting  at  some  seven  contig- 
uona.  mining  locations,  four  of  which  are 
qoarts  mining  locations,  and  three  placer 
mining  locations,  wtth  their  respective  ap- 
purtenances. The  ^alntlff  T.  WlUiams  and 
twenty-tonr  others  commenced  a  Joint  ac- 
tion July  28,  1891,  to  foreclose  certain  min- 
ers* liens  respectively,  whldi  bad  heretofore 
been  -filed  against  said  property  tcr  labor  per- 
formed thereon  at  various  periods,  dating 
from  the  Mb  of  October,  1890,  to  the  11th  of 
Jnly,  1891.  T.  Berger  was  also  a  party  plaln- 
tUf  to  this  action,  hut  the  suit  as  to  him  was 
sabsequently  dismissed.  Prior  to  the  com- 
mencement of  last-named  action,  to  wit,  on 
April  28,  1891,  John  Hayes  liad  brou^t  an 
actltm  against  said  defendant  cmrporatlon  to 
foredose  a  medianle'B  lien  fUed  against  the 
'Mountaineer  Beduetion  Works,  Tramway 
and  Flume,'  situate  on  the  'Lake  Placer 
Claim,*  one  of  the  locations  above  referred 
to.  "nie  ^^es  lien  was  filed  for  record 
February  3;  1891,  and  was  for  lumber  and 
materials  fumlEAied  by  said  Hayes  between 
Jnly  20  and  December  81, 1890,  to  be  used  in 
tbe  conatmction  of  flie  said  reduction  works, 
eta  The  action  of  T.  Williams  et  als.  and 
tliat  of  Hayes  were  by  order  of  court  con- 
■(^dated  August  24, 1881.  On  September  26, 
18B1,  Stephen  TIppett  and  four  others 
brought  stilt  against  defendant  corporation 
similar  to  the  WlUiams  suit,  and  to  fwe- 
dose  liens  against  the  same  property.  Three 
of  these  liens  were  for  labor  performed  on 
said  property  ^m  May  25  to  July  11,  18P1, 
and  one  of  th«n  for  materials  claimed  to 
have  been'fundiAied  between  January  1  and 
Jnly  11, 1891,  to  be  used  on  said  mining  prop- 
erty. This  last  action  was  by  order  of  the 
oonrt  made  October  6,  1891,  consolidated 
with  the  two  actions  previously  consolidated 
as  aforesaid.  The  reduction  works  or  quarts 
min  on  and  connected'  with  said  mining 
property  were  completed  January  4,  1891. 
Bobt.  Forbes  Is  made  a  party  to  the  action, 
as  <me  claiming  ownership  to  a  certain  rock 
breaker  and  amalgamating  pan  attached  to 
said  min  by  means  of  bolts,  etc.  William 
Johns  la  made  a  party  to  the  action  as  one 
claiming  ownership  to  certain  mining  ma- 


chinery attached  to  said  quarts  milL  T^te 
Johns  claim  Is  based  on  a  chattel  mortgage, 
covering  said  mining  machinery,  duly  execut- 
ed on  b^ialf  of  the  then  owners  of  said* 
Mountaineer  quarts  mine  on  the  ISth  day  of' 
October,  1890.  The  proper^  claimed  to  be- 
covered  by  the  mortgage  is  described  therdn- 
as  'certain  madiinery'  for  quarts  milling,. 
CMiBlstlng  of  ten  battery  stems,  ten  tappets, 
ten  80<^ets,  tesi  cams,  one  cam  shaft,-  two- 
mortars,  two  challenge  fseders.  one  Knight 
water  wheel,  shafting  and  imD^s  belonging: 
to  wheel,  all  to  be  put  Into  and  made  a  part 
of  tile  mill  of  the  mortgagors  at  the  Moun- 
tald  mine,  in  Butte  township,  Sierra  county, 
Oallfomla.  H.  Scammon  is  made  a  party  to 
the  suit  as  one  dalmlng  an  interest  in  all  tfae- 
property  in  suit,  by  reason  of  an  attachment 
levied  thereon  as  the  proper^  of  defendant 
corporation,  which  attachment  was  duly  lev-- 
led  on  the  11th  day  ct  July,  1891. ■*  Judgment 
was  «itered  hi  favor  of  jdalntifTs  and  sus- 
taining the  lien  of  Johni,  but  against  the- 
clalm  of  the  appellant,  who  appeals  from 
the  Judgment  and  an  order  refusing  him  a 
new  trial. 

It  will  be  seen  that  there  are  some  BO 
claimants  ot  llena  upon  the  mine  for  labor 
performed,  mostly  In  the  tunnel,  but  also  In 
a  variety  of  other  employments  about  the- 
mlne,  and  that  the  work  was  d<Mie  at  differ- 
ent periods.  Appellant  commenced  to  fumlsl* 
materials  for  the  construction  of  the  mlll,- 
tramway,  boarding  house,  and  other  build- 
logs  July  21,  1890,  and  filed  his  claim  or 
lien  OB  February  2,  1891.  Two  of  the  plain- 
tiffs commenced  work  before  he  filed  his- 
clalm  ot  Uen,  bnt  all  the  others  commenced 
work  after  his  claim  of  Uen  was  filed,  and' 
many  after  he  had  commenced  his  action 
to  foreclose  his  lien.  The  plaintiffs  In  the 
third  action  on  behalf  of  lien  claimants^ 
commenced  their  work  after  the  t^lntiffs 
In  the  second  suit  had  filed  their  notice- 
of  Uen.  It  is  obvious  at  once  tiiat  this  state- 
of  things  conld  not  exist  In  a  case  for 
foreclosure  of  Ums  tor  labor  and  materhd 
used  in  the  ctmstmetlon  of  a  buUdlng  vnAer 
contract 

The  most  Important  question  fn  ttie  case- 
arises  from  the  fact  that  appellant  only- 
claims  a  Hen  upon  the  reducticm  works,, 
and  filed  fata  notice  and  claim  of  Uen  ac- 
cording, while  the  plaintiffs  in  the  two- 
suits  aedc  to  establish  liens  upon  the  whole- 
mining  dalm,  Including  the  reducftltm  works,, 
and  described  It  all  in  their  notice  and  claim* 
of  lieu.  Tbey  contend  that  the  mill,  tram^- 
way,  boarding  house,  and  ^other  structures^ 
described  in  .tppeUant's  notice  and  clalnn 
of  Uen  constitute  a  part  only  of  the  prop- 
erty for  the  improvement  of  which  Haye» 
furnished  lumber,  and  that  he  cannot  have- 
a  Uen  upon  a  irart  only  ot  the  structure* 
or  property  constructed,  altered,  or  Im- 
proved. The  trial  court  sustained  this  view.. 
Section  1183,  Code  CavU  Proc..  so  far  asi 
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material  here.  Is  as  follows:  "Mechanics,  ma- 
terial men,  c(mtract<»8r  Bubcontractora,  ar- 
tisans, architects,  maoblnlsts,  buildere,  min- 
ers,  and  all  persona  and  laborers  of  er&rj 
dasB,  performing  labor  npm  w  fanlshlng 
materlaJs  to  be  used  In  the  omistnictlon,  al- 
teration,  or  r^alr,  dtber  In  whole  or  In  part, 
of  any  bnlldine,  wharf,  bridge,  dltdi,  fltime, 
aqueduct,  timnd,  teace,  machinery  railroad, 
wagonroad,  or  other  structure,  shall  have  a 
lien  upon  the  property  npon  which  they  have 
bestowed  labor  or  fomlslied  materials,  tor 
the  value  of  such  labor  done  and  materials 
famished;  •  *  *  and  any  peraon  who  per- 
forms labor  in  any  mining  claim  or  dalms 
has  a  lien  upon  the  same,  and  the  wocks 
ewned  and  used  by  the  owners  for  reducing 
the  ores  from  such  mining  dalm  or  idalms, 
for  the  wtHTk  or  labor  done,  or  material* 
furnished."  eta  The  use  of  the  phrase 
"other  structure"  in  the  above  extract  shows 
that  the  word  "structure"  comprehends  all 
the  properties  specifically  enumerated,  and  Is 
broad  enough  to  ln<dude  any  similar  things 
0(«istructed,  should  the  enumeration  prove  in- 
complete. F(dlowlng  this  with  the  language 
"and  any  i>ersim  who,"  It  would  seem  to 
show  that  ft  mining  claim  was  not  Included 
In  the  structures  upon  which  liens  were  al- 
lowed; and  the  procedure  provided  tor  ac- 
quiring liens  npon  structures  are  not  in  aQ 
respects  applicable  to  those  dalming  Hens 
upon  mining  claims.  They  cannot  all  date 
back  to  the  commencement  of  the  work.  On 
a  mine  the  work  Is  always  going  on;  may 
have  commenced  before  the  laborers  were 
bom;  and  may  continue  Indefinitely.  There 
is  no  special  30  days,  therefore,  within  which 
lienors  must  record  their  notloee  and  claim 
of  li^  The  labor  cannot  generally  be  s^d 
to  have  contributed  to  the  creation  oi  the 
prc^erty,  or  added  to  Its  value.  On  the 
contrary.  It  may  diminish  its  value,— perhaps 
render  it  valueless.  The  Oode  does  not  seem 
to  have  provided  for  all  the  cases  which  may 
arise  In  regard  to  liens  upon  mining  daims. 
We  can  only  follow  the  procedure  so  far 
as  api^cable.  For  that  purpose  the  mining 
claim  must  stand  in  the  place  of  the  struc- 
ture as  the  property  to  be  charged  with  the 
lien.  It  Is  the  property  which  should  be 
described  In  the  notice  and  dalm  of  lien  un- 
der section  1187.  There  can  be  no  harm  in 
so  speaking  of  It  if  we  do  not  lose  sight  of 
essential  differences,  when  It  Is  necessary 
to  discriminate. 

Appellant  contends  that  he  furnished  mate- 
rials for  the  structures  he  has  described  in 
his  notice  of  lien,  and  under  section  1183 
he  is  entitled  to  a  lien  upon  the  property  for 
which  he  has  furnished  materials.  He  there- 
fore  Insists  that,  although  a  Uen  might  have 
been  had  upon  the  whole  mine,— which,  how- 
ever, he  does  not  ccmcede,— he  Is  entitled  to 
charge  the  very  structures  be  has  contribut- 
ed to  make  for  the  value  of  bis  materials. 
TbiB  same  sort  of  aigum^t  might  have  been 
■aade  for  those  who  worked  In  the  tunnel 


had  Oiey  soogbt  t»  acquire  ft  Uen  npon  tbs 
tunnel  only,  and  those  who  worked  on  the 
ditch  and  finme  had  Ihej  sought  a  Uen  upna 
those  structures  only.  In  such  case  hid 
each  of  the  supposed  liens  been  foreclosed, 
and  the  sti'uctnres  sold  to  dlffercait  pnrtibat- 
ers,  and  the  mine  to  anoth^,  each  purdiaaa- 
might  have  found  Idmself  the  own^  of  prop- 
erty utterly  valueless  wltbovt  the  other 
parts:  They  were  all  parts  of  tme  entire 
pn^^ty,  and  wo  cannot  suppose,  unless  the 
language  o<  the  statnte  compels  sodi  ex- 
clusion, that  such  a  result  was  contemplated. 
One  who  has  a  buOt  a  dUmney  In  a  boose, 
or  a  pordb,  or  s  doorstep^  lisa  h^ed  to 
build  ft  strncture,  to  wit,  a  dilmiier,  a  pordi. 

doorstep;  but  he  cannot  acqnlre  a  Uen 
npoo  these  vgedOc  structures,  and 
tached  sales  destroy  the  value  ot  the  d^lsit 
depmdlng  upon  liens  upon  the  whole  hoOM. 
A  strm^ure  may  be  a  psrt  ol  anotber  laqer 
strncture,  and  In  reference  to  It  omstitute 
but  a  part  of  a  structure.  In  sdcIi  cases  It 
Is  well  settled  the  lloi  must  cover  the  entire 
structure.  It  was  so  hdd  In  Cox  v.  Ban- 
rood  Co.,  44  Cal.  28.  See,  also^  Trust  Ca 
T.  Oandler,  87  Ga.  241,  IS  S.  BL  Kep.  5G& 
In  which  the  following  language  is  quoted, 
with  approbaU<xi:  "A  railroad,  with  its  de- 
pots, bridges,  and  other  appurtoiances,  is  no 
less  an  entirety  than  a  dwelling  bouse  with 
Its  klbdien.  Its  chimneys,  and  Its  do(»Bteps; 
and  yet,  no  one  has  ever  supposed  that  s 
mechanic's  Uen  could  be  enforced  asainst  tbe 
doorsteps  or  chimneys  of  a  dwelling  house, 
or  that  Chey  could  be  and  T&amei,  to 
the  utter  deatmction  of  the  whole  property." 
In  that  case  It  was  also  said:  "A  ver^ct 
and  Judgment  attempting  to  set  up  and  en- 
force a  Uen  npon  a  specified  portion  of  ■ 
railroad  are  void  up«i  their  fkce."  See,  also, 
RaUway  Ooi  v.  WUcox.  122  Ind.  84,  2S  N.  E. 
Rep.  506.  In  the  case  at  bar  the  tramway 
extends  to  the  mouth  of  the  tnnneL  To 
sell  It,  with  a  convenient  space  around  It. 
woiild  be  to  deprive  the  owners  of  the  tun- 
nel, and  yet  not  give  the  tunnel  to  the  par- 
chaser.  What  would  be  a  conv^ent  space 
around  a  structure  which  can  never  be  of  oae 
as  a  structure?  AU  these  structnrea,  ser- 
ered  from  the  mine,  would  be  vainness  as 
structures.  The  question  has,  I  think,  been 
decided  by  this  court  In  Dlckesisoa  v.  B<d- 
y^,  55  CaL  285,  work  bad  beoi  <tooB  opoa 
a  dwelling  house  situate  upon  a  mining 
claim,  and  also  npon  a  tnnnd  and  other  por- 
tions of  the  mining  dalm.  Objection  was 
made  that  the  claim  of  Uen  filed  did  not 
designate  the  amount  and  value  of  the  wortk 
done  on  the  dwelling  house,  and  the  amount 
and  value  of  the  work  done  on  the  tnnnd. 
as  required  by  sectlcHi  1188,  Code  Civil  Proc 
The  court  said:  "It  [the  section]  plainly  ap- 
plies only  to  cases  in  which  OOB  dlabn  ii 
filed  against  two  or  more  separate  and  dis- 
tinct buildings,  mining  claims,  or  other  im- 
provements owned  by  the  same  versoot  and 
not  to  a  case  whore,  as  hersb  all  the  woik 
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was  perf(»ined  opos  one  and  tbe  same  pleot 

of  proverty.  although  upon  dlffereat  ptfftloiui 
of  It"  In  Helm  t.  Chapman.  00  OaL  291, 
B  Paa  Rep.  352,  It  was  said  a  mine  or  pit 
may  he  called  a  "atrncture;'*  and  "section 
118S  does  not.  It  la  true,  provide  for  a  lien 
Dpm  mines,  hut  ap<m  *mlnlng  claims  *  Tlie 
Ucn,  If  It  exists  at  all,  eztoida  to  the  whcrite 
claim.  Strictly  speaking,  tjt  course,  a  mln- 
tais  claim  cannot  he  constructed,  altered,  or 
repaired.  The  Intentlui  of  the  lawmakm 
seems  to  hare  been  to  give  a  lien  upon  the 
whole  claim  for  labor  performed  on  and  tor 
mat^T'i''"  fnmlfihed  for  and  used  In  any 
stznctnre  or  m  cw  in  the  mining  claim."  In 
Snrester  t.  Mhie  Co.,  80  CaL  510,  22  Pac 
Rep.  217,  a  ciHitractor  had  heen  onployed 
**to  erect  hydraulic  power  holsting-worka  and 
pumplng-worka  building,  gallows  frame,  and 
tnu^  lay  down  a  water  pijw  to  supply  water 
to  the  mine,  and  to  pump  out  the  mine  to 
tbe  third  levd."  It  was  ccoitaided  that  the 
■tatate  did  not  glre  the  omtraotor  a  U«i 
<Hi  the  mining  claim,  hat  only  on  the  stmc- 
tnre  he  had  contracted  to  construct,  alter, 
and  rq»alr,  and  that  his  notice  and  dalm  of 
UflO.  b^ng  against  the  mine,  and  not  against 
the  spedflc  struclufes,  were  InTslld.  It  Is 
■aid:  "Tbe  lien  glren  by  the  statute  Is  up- 
•n  the  mining  claim  as  a  whole,  and  not  up- 
on the  separate  pieces  oi  work  dwe  In  Its  re- 
pair. Code  ClrU  Proc.  fi  1183.  The  mine 
is  a  'Btructttre'  within  the  meaning  of  the 
statate.  Hdm  t.  Chapman,  06  CaL  291,  5 
Pac.  Rep.  362.  The  work  done  in  this  case 
became  and  was  a  part  of  the  mining  claim, 
and  the  whtde  dalm,  Including  the  added 
Improvements,  was  subject  to  the  Hen. 
CSvll  Code,  I  eei.  Therefwe  the  notice  of 
Uen,  ss  against  the  mining  claim,  was  valid.'* 
TUs  Is  a  distinct  ruling  to  the  effect  that  a 
dalm  (tf  lien  for  materials  furnished,  to  be 
wed  In  •  building  upon  a  mining  claim, 
■kbooM  be  against  the  mining  claim,  and  not 
against  Qie  specific  structure  upon  the  mine. 

Appellant  further  con  ten  da  that  his  lien  at- 
tached before  the  mill  was  used  In  ccmnec- 
tlon  with  the  mine,  and  before,  therefore.  It 
became  an  appturtenance,  under  section  1183, 
Oode  Civil  Proc,  or  section  661.  Civil  Code. 
As  his  Ben  attached  at  the  time  the  mlU  was 
commenced,  It,  of  course,  antedates  its  use. 
Bat  I  think  In  this  case  the  mill  Is  not  a 
mere  a[q;>tirtenance  for  the  mine  It  is  upon 
the  mining  dalm,  and,  like  the  tnnnels.  tram- 
ways, and  roads.  Is  a  part  of  tbe  mine.  But, 
conceding  it  to  be  an  appurtenance,  I  think 
tills  reading  of  the  Code  too  literal  This  la 
to  stl<^  in  the  bark.  One  ccHitrlbutlng  lalMH* 
or  materiaU  to  a  structure  must  be  held 
to  have  anticipated  Its  future  use.  It  Is 
necessary  to  41o  this  in  many  cases  In  order 
to  detwmlnfe  what  the  structure  Is  upon 
which  he  to  entitled  to  a  lien.  A  drain  to  a 
boose  may  be  an  appurtenance  befwe  either 
Is  used.  I  think  the  statute  would  cover  a 
thing  as  an  incident  which  was  eiduaively 
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I  adapted  to  tiie  use  ot  tbe  principal  before 
ai^oally  used. 

It  to  further  objected  that  the  title  to  that 
portion  of  the  mining  claim  upon  which  the 
mill  was  located  was  not  acquired  until  aft- 
er hto  lien  attached.  Appellant  found  the 
corporate  defoidant  In  possession  of  the 
iwemtoes.  claiming  It  an  as  Its  mining  claim, 
and  famished  materlato  to  Improve  Its 
claim:  In  thto  actkm  he  cannot  dispute  Its 
title  TlUe  cannot  be  tried  In  thto  form  ot 
action.  If  these  views  are  correct  appellant 
has  no  Uen  and  to  not  Interested  in  the  other 
pcrfnts  made.  I  advise  that  tba  Judgment 
and  order  be  affirmed. 

We  concnn  BELOHBR,  a;  HATNB8,  a 

PER  CURIAM.  For  the  reasons  given  Is 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


WEST  V.  CONANT.  (No.  18,111.) 
(Supreme  Court  ot  GaUfomto.  Nov.  8,  1893.) 

MOBTOAOBS— FORSOLOSUBS— RbSKMFTIOK— RlOBTS 
or  MOBTOAGOB— Rbcsivbk. 
Although,  under  the  statute,  tbe  por- 
ctiaser  of  mortgaged  [ffemlses  on  foreclosore 
■ale  is  entitled  to  renta  of  the  premises  or  ths 
value  of  tbe  use  and  occupation  from  the  itlme 
of  the  sale  until  redemption,  a  receiver  will 
not  be  appointed  for  the  premises  before  the 
expiration  of  the  period  allowed  for  redemption* 
even  though  the  Judnnent  debtor  is  tnsolTent, 
as  the  lattw,  nntU  then,  to  entitled  to  the  pos- 
session. 

Department  1.  Appeal  from  superior 
court,  Butte  county;  John  C.  Gray,  Judge. 

Action  by  one  West  against  one  Conant  for 
the  appolntm^t  of  a  receiver.  The  action 
was  dto  missed,  and  plaintiff  appeals.  Af- 
firmed. 

John  QaU,  far  ai^dlant.  H.  V.  Reardan, 
tat  resptnident. 

PATER80N,  J.  The  complaint  shows  that 
the  ptolntiff,  to  whom  the  defendant  had 
given  a  note  and  mortgage,  purchased  the 
property  therein  described  at  foreclosure 
sale  on  March  12,  1892,  for  the  sum  of  f21,- 
414.80,  being  the  full  amount  of  the  Judg- 
ment, costs,  and  expenses,  and  recdved  the 
sheriff's  certificate;  that  the  premises  bad 
never  been  redeemed  from  the  sale,  and  the 
time  allowed  by  law  for  the  r»lemptlon 
thereof  wonld  not  expire  until  several  months 
after  the  commencement  of  tbe  action;  that 
the  mortgaged  premises  were  of  less  value 
than  the  amount  due  plaintiff,  and  afforded 
an  Insufficient  security  for  the  payment 
thereof;  that  ever  since  the  sale  the  defend- 
ant has  been  In  possession  of  the  land,  has 
collected  and  received  all  the  rents.  Issues, 
and  profits  thereof,  and  refused  to  pay  over 
to  the  ptolntiff  any  portion  of  tbe  same;  that 
thCTe  were  torge  crops  of  wheat  barley,  and 

;  hay  grovring  on  the  premises,  which  the  de- 
fendant threatened  to  harvest  and  s^  and 

,  convert  the  proceeds  thereof  to  hto  own  nse^ 
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to  tfae  loss  of  plaintiff  In  Die  mm  of  $4,000; 
that  defendant  Is  Insolvent,  and  bM  no  prop- 
erty anbject  to  execution  out  of  wUcb  the 
Tftlue  of  tbe  renta  and  (woats  of  tiie 
Ibm,  or  the  Taloe  of  tbe  use  and  occnpatica 
tii«-eof  during  the  thne  allowed  ftir  the  re> 
demptl<Hi,  could  be  made;  and  fhat  imlem  a 
receiver  be  appointed  to  protect  the  rights 
and  Interests  of  the  plalntUt  he  will  be 
wholly  deprived  of  tbe  rente  and  profits 'and 
tbe  value  of  the  use  and  occopstlcm.  Upon 
tbe  filing  of  this  ecHuplalnt  an  order  was 
made  appolnttng  a  noelTar  as  prayed  for. 
Thereafter,  on  motion  of  the  defendant,  said 
order  was  revoked,  the  receiver  discharged, 
tbe  demurrer  snstalned,  and  the  plalntlff*B 
actum  dismissed. 

We  think  that  the  Jodgment  dundd  be 
nfllrmed.  Under  onr  statutes  the  Judgment 
debtor  Is  entitled  to  rematu  In  possession  of 
the  land  until  the  explratkm  of  the  time  al- 
lowed tor  redemption.  During  that  period 
the  court  may  restrain  the  comnttssltm  of 
waste  on  the  property  on  the  appUcatloa  of 
the  purchaser;  but  we  know  of  no  provision 
of  the  Codes,  of  any  decision,  or  of  any  prin- 
ciple, upon  which  the  purchaser  Is  entitled  to 
place  a  receiver  In  charge  of  the  property  dur- 
ing tbe  period  of  re<]emptlon.  Tbe  defendant 
bad  six  months  within  which  to  determine 
whether  or  not  he  would  redeem  the  prop- 
erty, and  was  entitled  to  use  the  property 
and  take  the  proceeds  thereof,  tt  Is  tme 
the  statute  provides  that  the  pnrchaser,  from 
the  time  of  the  sals  imtn  redemption,  is  «t- 
titted  to  receive  from  tte  tenant  In  posses- 
sion the  rents  of  the  property  sold,  or  Uie 
value  of  tbe  use  and  occupation  ttiereof ;  but 
this  Is  no  warrant  fat  tbe  appointment  of  a 
receiver  to  onst  the  Jndgmait  debtcv  trom  his 
possession,  and  take  from  blm  the  crops 
whldi  have  been  produced  throogb  bis  labor, 
and  that  Is  what  was  sought  in  this  seUou. 
The  plaintiff  was  no  more  entitled  to  have  a 
receiver  put  in  charge  of  tbe  defendant's 
propraty  than  he  would  have  been  If  he  had 
brought  an  ordinary  action  of  assnmpslt; 
and  this  Is  tme,  evoi  If  It  be  conceded  that 
plaintiff  was  aititled  to  sne  for  '*tbe  rents 
of  tbe  property  sold,  or  tiie  value  at  the  use 
and  occupation  thereof,**  before  the  explra- 
ti(Hi  of  llie  period  allowed  tot  tiie  redemp- 
tion. White  V.  Orlggs,  64  Iowa,  650,  7  N. 
W.  Rep.  125. 

In  determining  the  qoestlon  Involved  In 
this  appeal,  we  have  again  to  say  that  we 
have  received  no  assistance  from  the  re- 
spondent No  brief  has  been  filed,  no  sug- 
gestion made  in  any  form.  The  vice  of  such 
a  practice,  and  the  Injustice  to  the  court,  Is 
especially  noticeable  In  this  case,  where  we 
have  to  go  outside  of  the  theory  discussed  by 
appellant,  and  npon  which  It  Is  asswted  tbe 
court  bdow  proceeded,  In  order  to  affirm 
the  Judgment   Judgment  affirmed. 

Wecoocor:  HARBISON,  J.;  OAROUTTE, 

J. 


WTHW^T  V.  HALL  et  al.   (So.  18.1WI 
(Supreme  Court  of  California.   Not.  S,  ISSSj 
Wiixs— Pbobatb  asd  Costest. 

1.  Under  Code  Civil  Proc  i  1312,  reqair 
ing  a  copy  of  the  oppo^on  to  probata  of  i 
wfll  to  M  iMved  oa  petitiooer  and  odtes  a- 
terestad  ia  the  estate,  where  a  written  opp* 
tion  to  the  probata  of  a  will  la  filed  at  the  tiw 
Mt  for  hfviins  a  petition  by  the  eiecatx  ivr 
prebate.  and  wows  peraonaJ  service  ^bmsf « 
mm.  It  M  error  to  strike  It  froaa  tbe  fllea,  «b  ks 
motioa,  on  tbe  ground  that  there  is  no  proof  tt 
aervice  od  tbe  other  persons  interested,  and  u 
refuse  to  hear  iiroof  of  tn^  eerriee,  «t  ilr 
groand  that  it  cornea  too  late. 

2.  Sueh  an  order  will  not  be  affirmed  a 
the  ground  that  afterwards,  on  modoo  of  an- 
testant,  the  eonrt  vacated  the  order,  sad  fvt 
her  time  to  serve  the  ovporitfcm.  wbne  ii 
fused  to  set  aside  an  order  admittiBg  tkc  iffl 
to  probate  and  granting  lettm  to  the  eaefs- 

Dopai'lment  2.  Appeal  trom  sopeclnr  tm, 
Tasscn  coun^;  W.  F.  Masten,  Judge. 

Petition  bf  W.  P.  Hall  to  probato  the  v9 
of  William  Stewart  deoeased.  Kbit  ^ 
Stewart  filed  an  oppoatttoo,  wUA  «• 
stricjken  from  the  files,  and  an  order  n 
made  admitting  the  will  to  probate,  and  k» 
Ing  letto?  to  petitioner.  Prom  tiuse  aidn 
and  fix>m  an  order  refusing  to  set  asMs 
order  admitting  the  will  to  parotiate,  a* 
testant  appeals.  Revived. 

Spencer  &  Raker,  Clay  W.  Taylor,  J.  Ota* 
bourne,  and  C.  McClaskey,  for  appdlic 
Goodwin  &  Dodge,  for  respoodents. 

McFARIiANB.  J.     WiII!am  Stewart  £rf 
In  Lassen  county  on  May  13,  1892,  lecTfcf 
what  purported  to  be  his  last  win,  in  vi^i 
tbe  respondent  W.  P.  Hall  was  mmeU  ^ 
executor,  and  In  which  the  daughters  of  ^ 
deceased.  May  M.  Atteberry,  aged  24 
and  Nellie  Stewart  aged  U  monthi,  bed 
residaits  of  said  Lassen  oonnty,  and  tit 
dau^ter  Lena  M.  Stemui,  egei  30 
resident  of  Butte  county,  were  made  Ae^iaes 
of  all  bis  pnjf&ty.  Han  filed  a  petitua  tt 
the  i«obate  ot  the  will,  and  tbe  heaiiof  ^ 
the  petition  was  fixed  for  tbe  llQi 
June,  1892,  at  10  o'clock  A.  M.    At  tl?' 
pointed  time  tbe  appellant  BSary  E.  SienA 
who  Is  the  widow  of  the  deceased,  fileii 
written  opposition  to  the  probate  of  said  ^ 
with  a  written  Indorsement  thereon  d  >^ 
mission  of  service  thereof  hy  the  sttonK> 
of  record  of  said  petitioner  TTwTl,  and  i> 
the  indorsement  of  what  purported  to 
the  signature  of  said  devisee  Ifrs.  Attpba? 
admitting  service  of  said  contest;  but  ttft 
was  no  other  proof  of  such  service. 
for  petitioner  Hall,  In  the  absence  of  cc^* 
for  contestant  moved  orally— no  notice  tt^' 
of  having  been  g^vea— to  strike  the  saU  v^"- 
ten  opposition  of  Mary  B.  Stewart  froc  t* 
flies,  (m  the  ground  ttiat  Uie  same  hsd  3« 
been  filed  or  served  as  required  hr  'J* 
This  motkm  was  takot  under  advisecf 
until  2  o'clock  F.  M.  <tf  said  day.  Is  ^ 
mean  time  tbe  cmtestant  famished  p"' 
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tliat  the  vTltten  opposition  had  been  penKxi- 
I    tJtj  served  on  said  Hull  and  on  «aM  Mrs. 
Attebory;  and  proof  was  also  made  ttiat 
said  inftmt  devisee,  NelUe  Stefwart,  fraa  to 
I    the  care  and  ciDStody  of  her  mothw,  said 
Marj  E.  Stewart,  and  that  a  eopr  of  aaM 
r    oppoaltioa  had  been  served  on  said  Mary, 
and  also  on  said  bi^t,  N^e;  and  con- 
testant also  had  filed  a  petltlMi  for  the  ap- 
j   pointment  of  a  gnardlan  ad  litem  of  said 
I    Infant  N^e,  to  take  dia^  of  her  Interests 
'    In  satd  litigation.  The  court,  howeT«-,  re- 
fused to  emiBlder  said  proofs,  nptm  the 
groond  that  they  "came  too  late,  and  should 
[   have  been  filed  at  10  o'clock  A.  U.  of  said 
'   day."  Hi*  court  then,  on  motlm  of  petl- 
tlooer,  struck  said  oppoidtlon  from  tiie  flies, 
L  and  ^vceeded  to  hear  the  petition  for  the 
probate  at  the  wHI,  entlr^  disregarding 
.   said  opposition,  and  made  an  order  admitting 
said  will  to  probate,  and  apipolntlng  said 
Hall  azecntor,  to  all  of  which  rulings  con- 
testant objected  and  esqepted.    From  said 
'  order  tito  oontartant,  Harj  B.  Stewart^  B9- 
peala. 

The  written  opposition  of  contestant  was 
in  iwoper  fbrm,  and  set  forth  many  alleged 
;   facu  which,  if  true,  estaUiahed  the  Invalid- 
ity of  the  afiserted  will;  and  the  court  erred 
In  denying  said  opposition,  and  proceedfiig  to 
probate  the  wHI,  and  to  Issue  letters  testai- 
ZDOitary  to  Hall,  without  any  hearing  of  the 
matters  alleged  in  said  opposition.  This 
course,  It  seems,  was  based  upon  the  provl- 
slon  of  section  1312,  Code  Civil  Proc.,  that 
the  contestant  must  file  a  written  opposition, 
"and  smre  a  copy  on  the  petitioner  and  other 
residents  of  the  coun^  interested  In  the 
estate."     But  It  had  been  served  on  Qie 
attome(rB  of  Hall;  and,  thla  being  so,  the 
ooort  should  not  have  refoeed  to  give  the 
appellant  an  opportunity  to  prove  the  arer- 
ments  of  her  written  opposition,  although 
there  was  not  at  10  o'clock  A.  M.  sufficient 
proof  of  service  on  the  other  persons  mesi- 
tloned  in  ssld  secticm  of  the  Code.  As 
a^lnst  Hall,  at  least,  there  was  a  full  show- 
ing by  the  pleading  on  file  that  the  will  was 
Invnlld,  and  that  he  had  no  rights  In  the 
premises.     The  court  should  have  ordered 
thnt   contestant   furnish   prefer   proof  of 
service  on  the  other  parties,  and  that  the 
latter  should  have  proper  time  In  which  to 
demur  or  answer  the  opposition,  as  provided 
by  the  Code.  However,  on  the  return  day, 
and  before  the  hour  to  which  the  matter  had 
T>een  continued,  the  contestant  did  fUmlsh 
proper  proof  ot  service  upon  all  the  persons 
mentioned  in  the  Code,  except,  perhaps,  the 
Infant,  Ndlle,  and,  as  to  said  Infant;  had 
fximlshed  proof  of  an  the  service  that  could 
possibly  bare  been  made  upon  her,  and  had 
asked  tor  the  appointment  ot,  a  guardian  ad 
litem.     Undw  tliese  droomstancee,  we  see 
QO  ground  upon  whldi  the  <^der  appealed 
bx>m  can  be  afilrmed.  It  Is  true  that  after- 
•rardfl,  on  July  Sth,  the  court  on  motSxm  at 


qipenant,  made  an  tH^er  vacating  the  order 
striking  oat  said  oi^KMdtton,  and  giving  cm- 
testant  certain  time  to  sore  the  same;  but 
tbst  wder  Is  no  answer  to  this  appeal,  for 
tbe  court  rcAised  to  set  sdde  the  ordw  ad- 
mitting the  wUl  to  probate,  and  granting 
Mters  to  BtlL  Appelant  had  a  right  to  be 
heard  before  the  win  was  probated  and  Hall 
appointed  execatMr.  **GontestSng  a  win  after 
probate,"  under  sections  1S27-1388,  to  a  dif- 
ferent tiling. 

App^ant  also  appeals  from  the  order  of 
June  lltb,  striking  out  her  written  opposi- 
tion, and  from  the  order  of  July  5th,  refus- 
ing to  set  aside  the  order  admitting  the  will 
to  probate.  Respondent  does  not  raise  tiie 
question  that  these  orders  are  not  appeal- 
able, and  the  question  would  not  be  Im- 
portant here.  Hie  ordm  appcalea  from  are 
reversed,  with  directions  to  the  court  below 
to  hear  and  determine  the  original  question 
whethn-  or  not  the  said  vrin  should  be  ad- 
mitted to  ivobate,  and  lettnv  testamentary 
Issued  to  said  Hall,  npon  the  Issues  made  by 
said  written  opposition,  after  prefer  service 
thereof  and  such  pleadings  as  respondents 
may  choose  to  make  toereto. 

Wa  ooncnr:  X>B  HATBN,  J.;  FITZOBB- 
AIA  J. 


BOTNB  T.  BTAN»  District  Attorney.  (Na 

14,76a) 

(BaiH<Kn»  Court  of  Califomla.   Nov.  8,  1893.) 
ICuroAims— Whbx  Ltbs  —  To  Comsoi.  Distkict 
Attoessi. 

1.  Section  8  of  the  eounty  nvemmsDt  act, 
(Laws  1891,  p.  296,)  aathoridng  the  district 
attomer  of  any  cono^,  aod  making  it  his  duty, 
to  insatute  suit  for  money  paid  out  bj  the 
boazd  of  sapervisors  without  aothortty  of  law, 
vests  the  attomer  with  a  discretion  Id  detwmln- 
Ing  whether  to  brlug  suit  wlilch  a  court  can- 
not control  by  maadamus. 

2.  Mandamus  will  not  tie  to  compel  tb» 
district  attoni»'  to  institute  a  salt  to  reeover 
money  nnlawfuUy  paid  out  by  tba  lioard  *Xt  su- 
pervisors, as  the  court  could  not  compel  Urn  to 
prosecute  It,  and  It  will  not  andertake  by  man* 
damns  what  cannot  be  accomplished. 

In  bank.  Appeal  from  superior  court,  Sao 
rnmento  county;  A.  P.  Catlln,  Judge. 

Petition  by  Wllllnm  Boyne  against  P.  D. 
Ryan,  district  attorney,  for  a  writ  of  man- 
damus. From  a  Judgment  for  reapondent» 
petitioner  appeals.  Affirmed. 

Johnson,  Johnaon  ft  Johnson,  for  app^ant 
H.  L.  Budtley  and  A.  J.  ft  Blwoed  Bruner. 
for  respondent 

McFARLAND,  J.  HiIs  Is  an  appeal  by 
petitions  from  a  judgmoit  for  resirandent  In 
a  proceeding  to  obtain  a  writ  of  mandate. 
Tht  petltttm  avers  that  petitioner  is  a  dt- 
Isen;  taxpayer,  and  resident  of  Sacramento 
county;  that  respondent  Is  district  attorney 
ot  said  county;  thai  McGlatchy  ft  Co.,  pro- 
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prieton  of  the  Bee  newspap»,  presented  & 
claim  of  $1,667  to  the  board  ot  sapervlBon 
of  said  comity  for  advertialnK  tbe  d^nanent 
lift,  which  the  board  conaldered  and  allowed 
tat  the  anm  ot  $1,317.  and  tbe  same  was 
paid  to  said  MoQatchy  &  Co.;  and  that  tbe 
same  was  allowed  and  wd«:ed  paid  by  said 
board  without  aathcwlty  of  law.  It  Is 
averred  that  the  allowance  was  without  au- 
thority of  law,  because  the  said  claim  was 
not  prt^^o'ly  Itemized;  because  tt  was  not 
propoiy  rifled;  because  there  was  no  ocm- 
tract  made  with  McClatchy  &  Co.  tar  the 
adrertlalng.  after  a  publication  InTltlng  bids 
tlia^for;  and  because  the  amount  allowed 
was  too  larger  It  is  then  arored  that  the 
respondKit  knew  of  these  facts;  that  he  woM 
requested  1^  petition^'  and  other  taxpayers 
to  Institute  a  suit  against  MeOlatchy  &  Go. 
to  reoover  said  money  paid  to  them  as  afore- 
said; and  that  he  refuses  to  do  so.  The 
prayer  la  that  zespcmd^t  be  commanded  by 
mandate  to  Institute  such  suit  The  court 
below  sustained  a  genoral  demurrer  to  tbe  pe* 
tltlon,  and,  petitioner  declining  to  amend, 
Judgment  went  for  reepondoit. 

We  think  that  tbe  Judgmoit  of  tbe  snpe* 
ricff  court  was  right  Tbe  proceeding  Is 
fbnnded  cm  section  8  of  llie  county  goTen^ 
ment  act.  (Laws  1891,  p.  296.)  which,  so  far 
as  material  here,  is  as  fellows:  "Hereafter, 
when  any  boaid  ot  saperrlsm  shall  without 
authority  ot  law  order  any  money  paid  as 
a  salary,  fees,  or  any  other  purposes,  and 
such  money  shall  hare  been  actually  paid, 
*  *  *  tb»  district  attomey  of  such  county 
Is  berelv  onpowered,  and  tt  la  herein  msde 
Ids  duty,  to  tnsUtuts  salt;  In  tbe  name  of 
the  county,  againat  such  person  or  persons, 
to  recover  tbe  money  so  paid*  and  twenty 
per  cent  damages  (or  tbe  usa  ttiereof.*'  As 
the  sKpeose  <tf  tbe  publication  ot  the  delln- 
qocnt  list  is  a  diarge  against  the  county, 
and  as  the  board  of  superrlaors  are  glren 
the  power  to  examine,  settle,  and  allow  ac- 
counts chargeable  against  tbe  county.  It  Is 
perbaps  questionable  if  tiie  arerments  of  tbe 
petttlai  Bhow  Out  Uie  allowance  of  the  dalm 
of  McObtcby  *  Oa  was  **wlthout  authority 
of  law,"  within  the  meaning  ot  said  section 
8.  But,  waiTlng  that  poiat,  we  think  tbat 
the  district  attorney.  In  determining  whether 
er  not  In  any  particular  Instance^  he  should 
bring  an  action  under  said  section,  is  Tested 
with  a  discretion  which  a  court  cannot  con- 
trol by  mandamus.  Of  oourae,  if  in  a  clear 
case  be  idioald  wflUnDy,  corruptly,  or  Inez- 
eusably  refuse  to  perform  his  doty  In  tbe 
premises,  he  could  be  proceeded  against  for 
malfeasance  or  nonfeasance  in  office.  There 
an  also  ottier  remedies  for  the  protection 
•f  the  public  treasury;  as,  for  Instance,  tbe 
snperrlson  are  pttaonaUy  liable  for  ttw  air 
lewanee  of  niegal  dalma.  Moreoro;  a  court 
win  not  do  a  Tain  or  fruitless  thing,  or  under* 
take  by  mandamus  what  cannot  be  accnn- 
pUshed.   As  was  said  Isj  Chancellor  Keat, 


(Trustees,  etc.,  t.  Nlcoll,  3  Johns.  59B:)  "It 
has  hitherto  been  oonaldned  as  a  aetUed 
principle  tbat  a  oourc  will  not  undertake  to 
exerctse  powot  but  when  they  exerdse  it  to 
some  puiposfe"  Now,  It  Is  not  contended 
that  the  language  of  section  8  goes  any  fur- 
thw  than  to  declare  It  to  be  tbe  duty  of  tlji 
district  aittomey  "to  Institute  suit**  But  to 
oMnpd  a  district  attonuy,  against  his  niB 
and  contrary  to  his  Jodgmeot,  to  merely  com- 
mence an  action,  would  be  an  idle  thing.  In 
tbe  absoice  of  power  to  emnpd  Mm  to  prose- 
cute It  to  final  determinatlctt;  and  such  pow- 
er is  not  oontoided  for  appellant,  and. 
Indeed,  there  oonld  be  no  praetlcalde  exer^ 
dse  of  such  power.  Tbe  court  gnmtlng  tbe 
writ  of  mandate  could  not  follow  tbe  district 
attorney  through  the  case,  and  see  to  It  that 
he  filed  prapw  pleadings,  offered  snffidemi 
evidence,  made  neceasary  objections  to  ei1- 
dmoe  offered  tbe  defendant  nsed  proper 
argumoits  and  authortUea  In  discussing  ques- 
tions raised  before  the  court  or  Jury,  and  con- 
ducted the  trial  with  reasonaUe  care  and  dili- 
gence.  The  judgment  la  affirmed. 

Wo  concur:  DB  HAVICN,  J.;  HAHRISO-N. 
J.;  OAROUTTE,  J.i  PATSBSON,  J.;  FITZ^ 


IRWIN  T.  McDOWELU   (No.  19.140.) 
(Snpreme  Court  of  California.  Nor.  10,  1893.1 

CUTTBL  MOBTGAGBS— DlSCBABOS— PledOB— 
PLSADlIte— AMBXDIUltT  AT  TUU. 

1.  In  an  actios  by  a  raortsagee  tor  codtct- 
sloa  of  the  mortgaged  chattds,  then  is  do 
abase  of  dfscreti<Hi  in  aUowing  defeodaat.  ai 
the  trial,  to  amend  his  answer,  and  to  aver  that 
tbe  mortgage  was  released  before  defendant 
took  the  property. 

&An  Instrument  termed  a  *V31  nf  sale," 
ezeeuted  by  O.,  aathofUng  I.  to  take  and  sril 
the  articles  tberebi  qwcifled  till  G.*s  debt  to  L 
is  satisfied,  when  the  residue  shall  be  reiontcd 
to  C,  and  reciting  that  It  Is  glren  as  ■ecaritr 
for  the  debt,  is  a  contract  for  a  pledge,  within 
CItU  Code.  I  2987,  prorUing  that  erecr  contract 
by  which  the  possession  of  pnaonal  property  ii 
transferred  as  security,  only,  Is  a  pledge 

8.  Though  such  instrument,  by  reciting  that 
It  Is  given  in  lieu  of  a  certain  chattel  mortgage, 
shows  an  intention  that  it  shall  take  ^e  plai« 
of  the  chattel  mortgage,  It  does  not  In  the  ab- 
sence of  tbe  delivery  of  the  articlea  thereby 
agreed  to  be  ^edged,  release  the  chattel  mori- 
gage;  Civil  Code,  t  298S,  prorldbis  tbat  no 
pledge  Is  valid  till  tne  pn^nly  Is  delivered  to 
the  pledgee. 

Commlseloners*  decMcm.  D^artment  2. 
Appeal  from  superior  court,  San  IHego  coon- 
ty;  W.  Ia  Pierce,  Judge. 

Action  by  I.  Isaac  Irwin  againat  8.  A  Mc- 
Dowell for  conversion  of  dmttela  nuntgaged 
to  plaintiff.  Judgment  tor  I^aln- 
tut  appeala.  Revened. 

M.  B.  Baboo^  for  appdlanL  tffmwakw. 
Brltt  ft  Goodildi,  tar  rewondent 

8B1ABLS,  O.  Tbe  defendant  bad  Judgment 
In  tbe  above«itlUed  cause,  from  which,  and 
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CM.) 

An  order  denyliis  a  mottoa  for  a  new  trial, 
l^alntlff  aK>Ml«>  The  case  wu  here  on  a 
fbrmw  appeal  ftmn  a  Judgment  In  tarar  of 
platetiaf  for  A  nominal  sum,  from  which  be 
appealed,  wberenpon  the  Judgment  was  re- 
Tened,  and  a  new  trial  ordered.  91  CaL  119, 
27  Pac  Bap.  601.  The  general  history  of  the 
CMS  la  then  stated,  and  will  not  be  repeated 
here. 

At  the  last  trial,  the  defcoidant.  (revpoDdeut 
berej  for  the  purpose  of  dKnring  that  the 
l^mporty  i^on  wUdi  he  lerled  as  sh^ff  bad 
been  discharged  from  the  Um  of  plalntUTs 
diattcl  mortgage  before  soch  lery,  Intro- 
dnoed  In  evidence  a  blU  of  sale  of  cotaln 
other  peiBonal  property  from  Robert  L. 
Gouts  to  plalntlfl,  mmmtHI  and  admn^ 
edged  tjy  said  plalntUf  and  said  Coats  under 
data  of  August  11, 1890.  There  was  no  abuse 
of  discretion  on  the  part  of  the  ooort  below 
In  permitting  the  defendant;  at  the  trial,  to 
amend  bis  answw  so  as  to  srer  "that  the 
mortgage  ca  fb»  bay  and  grain  levied  on  In 
said  aetton  of  Gonts  r.  Oonts*  and  hereinafter 
mentloiied,  was  leieaaed  befbre  tb*  said  levy 
was  madfc'* 

The  of  sde^"  as  It  is  termed,  porport- 
sd  to  be  a  eoBveTUice  1^  Robert  L.  Coats  to 
I^aintlff  of  entain  horses,  oows,  wagons,  har- 
neas,  ete..  en  condition  that  plalntlfl  was  to 
take  lamcdiate  pnasosiliin  of  the  propnty, 
and  to  sdl  them,  or  any  (tf  ttmn,  dnring  80 
days*  «t  a  price  to  be  wprond  by  Coots,— 
tte  nuMUQr  to  be  recetved  by  platntlfl,  snd  ap- 
plied upon  rtomaiMl  O0Dts« — '^p^t 
at  tbe  end  of  80  days,  plaintiff  was  at  liberty 
to  adl,  at  Ms  pleasure,  mitU  his  demand  was 
satisfied,  wberenpon  the  residue  of  the  prop- 
erty was  to  be  reCnnsd  to  Ooirta.  It  then 
proceeds  aa  foUows:  "This  sale  ia  made,  and 
the  ptoiwHy  i^aced  in  tte  possrsslon  of  said 
Irwla,  aa  addttUwal  aacority  Cm-  a  certain 
Mit  oseoied  by  on^  mwtgage^  and  for 
goods  had.  and  merduudise  bad  and  re- 
calTsd,  by  said  Coats  from  said  Irwin.**  Two 
or  tiuee  daya  after  the  foregcdng  bill  of  sale 
waa  encnted.  Cave  3.  CootSk  a  brotlwr  a€ 
Robert  L.  Cools,  with  the  latter,  met  plaln- 
tlfl, and  dsslied  him  to  make  smne  alteca- 
tlflos  in  the  bUl  of  ssle,  to  which  be  at  flnt 
objected,  bat  finally  consented,  whereopon, 
tb^  all  repaired  to  the  attorney  of  plaintiff, 
whOb  at  the  reanest  and  19^  tiie  conaent  of  the 
parties,  added  to  tte  bffl  of  sale,  immediately 
following  the  danw  quoted  abore^  as  fol- 
lows: "And  a  certain  real-estate  mortgage 
•aacated  on  Norember  the  28,  1889.  la  held 
aa  additional  secority  to  the  property  held 
nndCT  this  bill  of  sale.,  which  is  given.  In  lien 
«t  the  chattel  mortgage,  aa  security  for  the 
note  bdd  tiiereDndM:.**  The  parties  thoe- 
npon  a^nowledged  the  execatlon  of  the  In* 
atmment  before  the  attcnn^,  who  was  a  no- 
tary liiubllc  or,  as  some  of  the  witnesses 
tbought.  It  WHS  acknowledged  when  signed. 
This,  bowerer,  Is  not  Important,  as  the  In- 
aknuni^  niatsd  to  psnonal  ^opedy,— not 


reqidring  to  be  aAno^riedged.  Hie  hutrn- 
mmt,  as  first  executed,  deariy  indicated  Its 
object  to  be  to  give  otber  and  forthar  se* 
curlty  for  the  debt  due  and  owing  from  Rob- 
ert L.  Coots  to  plaintiff,  tai  addition  to  tbe 
chattel  mortgage.  As  amended,  It  Just  as 
deariy  Indicates  an  intention  tbat  It  ahall 
take  the  place  of  the  diattel  mortgage.  It 
refers  to  a  certain  other  mortgage  which 
plaintiff  held  vpon  the  interest  of  Oouts  In  a 
ranch,  as  being  held  as  additional  security  to 
tbe  property  bdd  under  thla  Ull  of  sale, 
'*whlch  la  girai  In  Ueo  of  the  diattd  mtnt- 
gage."  "In  Ueo**  dgmfles  Instead  ot  la  place 
of.  We  must  ocmdude,  from  the  language 
used,  that  it  was  the  Int^don  of  the  parties 
that  tbe  instnunent  whidi;  up<Hi  its  tus&, 
shows  that  It  was  tntendad  mmtUr  as  so* 
ourily  to  ^alntiff  for  the  drtit  doe  htan,  waa 
Intended  to  take  the  glace  of  the  ehattd 
mortgage.  But  It  no  means  follows  tiiat 
the  result  claimed  an>dlant  euoed,  Tis. 
that  the  ehattd  mortgage  was,  upon  tiie  sign- 
ing of  the  blU  of  sale^  ^Usdiarged  at  once. 
Tbe  language  used  In  tiie  iastnmisnt  Indi- 
cates that  In  oonaidoratlon  of  the  pledge— for 
that  Is  what  it  amounts  to— of  certain  bonno, 
cows,  wagMi^  etc.,  plaintiff  was  wllUng  to 
fwego  snd  discharge  the  Hen  of  his  chattel 
mortgage.  That  was  the  conslderatloa  for 
what,  in  effect,  was  an  agreemoit  on  bis  part 
to  fi»egD  tbe  daim  of  hia  mortgage.  But  tbe 
new  security  waa  nerer  ddlmed  to  him, 
and.  although  be  sought  dUlgentiy  Cor  two 
or  three  days  to  obtain  poeseesltHi  of  the  per- 
sonal property  named  In  the  Instrument,  and 
which  it  waa  the  doty  <a  Robert  L.  Coots  to 
deHver,  be  nerer  obtained  it;  and,attheendof 
tbe  two  or  three  days.  Gave  J.  Oouts  brought 
an  action  against  the  latter,  and  attached  aU 
of  the  property, — the  hay  and  grain  corared 
by  the  chattel  mortgage,  because  It  bad  been 
released,  and  the  borseo,  etc,  immed  In  tiie 
bill  of  sale,  becaose  they  had  not  been  ddlv- 
eied  to  plfdntiff.  Waa  tt  zdeased?  "Brery 
contract  by  which  tbe  possesskm  of  persmsl 
propraty  is  transferred  aa  seoority  only,  la  to 
be  deemed  a  pledge."  CMl  CoOe,  I  2887. 
"Tbe  Hen  of  tbe  pledge  Is  dependent  on  pos- 
session, and  no  pledge  Is  raUd  until  tbe  prop- 
erty pledged  Is  ddlvered  to  the  pledgee,  or 
to  a  pledge-hdder,  as  bocaftw  prescribed." 
Id.  I  SB6a  A  glance  at  the  Inatmmnit 
which  we  hare  called  a  "bOl  of  aaU"  will 
show  that  within  the  pnrrlew  of  ssctlon 
2^,  supra,  tt  was  simply  a  ctmtraet  tea  a 
pledge  and  tiiat,  until  the  propoty  pledged 
waa  ddlTered  to  idalntlff,  the  contract  was 
executory.  The  pledge  was  the  consideration 
for  the  rdease  of  the  dlattd  mortgage,  and, 
until  it  was  porfected  by  aodi  deUTeiy,  It  did 
not  operate  to  rdease  the  mortgage.  In  fact. 
No  duty  to  ezeonte  a  release  of  the  ehattd 
mortgage  derdTed  upon  plaintiff  until  he  i» 
cdved  the  consideration  for  hla  agreement  so 
to  da  Had  he^  upwi  demand,  retosed  to  g^To 
a  release,  It  eoald  not  hare  ben  enforesd. 


Digitized  by 


719  PACIFIC  BEFOBTEB,  VtA.  3«. 


except  uimii  ahowfog  that  he  had  receired 
the  conslderadoa  upon  which  his  agreement 
was  predicated.  The  mortgage  remained  at 
record,  and  was  notice  to  the  ahwiff  who 
Uried  the  attachment,  and  who,  a  tew  days 
later,  npon  tearolng  of  the  existence  of  the 
mortgage,  released  such  attachroqiL  Beraon 
T.  Nmian,  63  OaL  000.  We  most  not  be  oUr 
derstood  as  h<ddlng  that  a  mortgage  may  not 
be  satisfied  In  fact  without  a  dlsidiarge  <rf 
record,  bat  only  that  in  this  case,  as  the  con- 
tideratlon  was  never  received  bj  plalntUT,  it 
was  not  In  tact  waived  or  discharged,  and, 
as  It  still  remained  of  record,  and  notice  to 
all  the  world,  even  the  def^dant  here,  who 
was  BherifC,  was  not  misled  by  any  act  of  the 
plaintiff.  We  are  of  opinion  that  the  conrt 
bdow  erred  in  holding  tha.t  the  chattel  mort- 
gage was  released  prior  to  the  l^vy  of  the 
attachment,  for  which  error  the  Judgment 
and  order  appealed  from  abonld  be  reversed, 
and  anew  trial  <ndend. 

We  concur:   BBLCHEB,  a;  TAMOLIEF. 

a 

PBR  OVftXAM.  For  tb»  reasoms  glren  In 
llw  foregoing  opinion,  the  Jndgmrat  and  oi^ 
der  appealed  Crom  an  lereraed,  and  a  new 
tiU  la  ordered. 


PDOPLB  T.  BANNISTBB  etaL  (No.  21,014.) 
(Soprme  Ooort  of  OaUfomia.  Nov.  10,  1898.) 
CamtBAL  Law— VaHDiOT— Daean  or  Ovrvr. 

L  Uadw  P«i.  Code,  |  11S7,  proTldliis  that 
whenever  a  crime  Is  dlfltingaiihea  into  dye—, 
the  Jqit,  if  they  convict,  mait  And  the -degree 
of  wiiicn  defendant  ts  eullty,  the  Jury  are  not  ex- 
cosed  from  flndfng  ute  degree  tboni^  the  !n- 
dletannt  waa  for  Dorglary,  of  which  tiiere  ue 
but  two  detrreea,  and  the  conrt  instructed  that 
if  the  Jery  found  defendant!  guilty  th^  oonld 
find  them  guilty  of  no  higher  offense  than  bur- 
glary in  the  eicoDd  dsDSib 

2.  Where  the  veidiet  ^Sl»  to  And  the  de- 
gree of  the  crime  of  whidi  defeodant  la  guilty, 
fie  Is  not  entitled  to  a  dlsdiarge,  bat  merely  to 
a  new  trial. 

ConunisslonCTB*  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
ot  San  Frandsoo;  W.  JL  Dangerfleld,  Judge. 

JjHar  Bannister  and  Frank  Hawley  were 
oonrlcted  of  borglary,  and  appeal.  Reversed. 

W.  L  BrotMt^k  and  P.  A  Bergerot,  for  ap- 
pellants.  Atty.  Oen.  Hart,  for  the  People. 

BWABT^a,  0.  Defendants  were  Informed 
gainst  and  eouTlcted  of  borglary.  The  crime 
consisted  of  entering  a  freight  car  of  the 
Southern  I^dflc  Compai^  with  Intent  to 
commit  larceny.  Defendant  Bannister  was 
sentenced  to  one  year's  imprisonment  In  the 
•tate  prison  at  Snn  Queutln,  and  defendant 
Hawley  to  three  years  at  the  state  reform 
school  for  Juvenile  offenders  at  Whittler. 
The  appeal  is  from  the  Judgment,  and  the 
cause  comes  up  on  the  Judgment  roU,  there 
being  no  Un  of  occcptlons.  By  their  verdict 
fta  jury  found  tbie  defendants  "guilty  as 


(GiL 

cbarged,"  and  recommended  tbiem  to  dw 
mercy  of  the  ooort  The  crime  of  btuglvr 
is  Iv  the  Penal  Code  divided  Into  two  d^ 
greea.  Burglary  committed  In  the  nlghttln 
Is  bora^aiy  of  the  first  degree.  Borslai? 
committed  In  the  daytime  is  burglary  ttf  the 
second  degree.  The  Judgments  redte  Hot 
ttie  court,  by  its  Instructions  before  rerdkt, 
advised  the  Jury  that  if  they  found  the  At- 
fmdants  gull^,  th^  could  not  find  dien 
guilty  of  any  hlghw  offense  tban  bar^ar;' 
la  the  second  degree.  The  Jory  did  not,  how- 
ever, by  their  verdict  specify  the  degree  ot 
buri^ary  of  which  they  found  the  defendua 
guilty,  nils  was  error.  Sectltm  1157  at  the 
Penal  Code  provides  that  "whenever  a  aim 
la  diatlngnlahed  into  degrees,  Uie  Jury  if  Okj 
convict  the  defeodant  must  find  the  degree 
of  the  crime  of  which  he  Is  gnill7."  Tbe  m- 
son  tor  a  spedflcatlon  of  the  degree  of  the 
crime  beoMnes  apparent  when  we  bear  ii 
mind  that  the  severity  at  the  puniatuDent  it- 
pends  upon  It  Hi  la  court  has  so  often  de- 
dared  audi  a  Terdlct  to  be  erroneoos  that 
further  comment  is  unnecessary.  Peo|de  t. 
Lee  Yune  Chong,  94  Cal.  379.  29  Fac.  Bep. 
776;  People  v.  Ah  Oow.  53  CaL  628;  Petvle 
T.  Jeff««on,  02  OaL  462;  People  t.  I^veit. 
78  CaL  680,  10  Pac  Rep.  293;  People  i. 
CNelL  78  OaL  S88,  20  Pac.  Bep.  705;  People 
T.  Campbell.  40  CaL  129;  Fe<q)le  t.  Uarqidi, 
16  OaL  88. 

The  defendants  wtfe  not  entitled  to  be  As- 
charged  upon  the  rendltlcMi  of  the  tanltr  ve^ 
diet,  but  are  entitled  to  another  trial  Pee- 
pie  T.  Travera,  npm;  Feiqile  t.  Lee  Ttae 
Ohong,  supra. 

It  is  stated  in  respcmdcaif  s  brl^  that  oop 
Thomas  Gomweli  was  informed  against  in 
the  same  Information,  and  tiiat  by  mistake 
his  name  is  omitted  from  tbe  copy  of  tbe 
Information  in  the  printed  transcript  We 
do  not  find  In  the  minutes  at  the  trial  any 
allnsioD  to  him,  eroept  tliat  be  moved  to  set 
airide  the  verdict  Is  no  Jvdgmat  tai 

his  case,  and  he  Is  not  included  tn  the  notia 
of  appeU.  We  are  not  called  upon  to  ^^ 
verse  a  Judgment  of  the  very  exlsteace  of 
which  we  have  no  information,  nptm  an  ap- 
peal which,  so  far  as  we  know,  has  never 
been  taken.  If  OluHnas  OomweU  was  tn- 
formed  against  tried,  found  gnllty,  and  acn- 
tenced  to  pimlshmeiit.  It  may  well  be  be  has 
elected  to  satisfy  ttie  Judgment  In  preftteoev 
to  taUng  the  chances  of  another  trial,  and 
possibly  enhanced  punishment  even  If  etnr 
hitervened.  wUch  we  do  not  presuma  Bia 
case,  If  nny  he  has,  la  not  involTed  In  thli 
appeaL 

The  Judgments  appealed  from  In  cases 
Arthur  Bannister  and  Frank  Hawley  iboeU 
be  reversed,  and  &  new  trial  ordered. 

We  concur:  YANOLIEF,  C;  HATMSS^C 

PER  CUBIAM.  For  the  reasons  glva  la 
the  forc^lng  opinion  tbe  Judgment  appealed 
from  la  reveraed,  and  a  new  trial  ordered. 
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■SOUTHERN  CALIFORNIA  MOTOR  BOAD 
CO.  T.  SAN  BERNARDINO  NAT. 
BANK  et  aL  (No.  10439.) 
<8ivreat  Gomrt  o<  California.  Not.  ID,  1608.) 

Jtn>S>— DUQ0AIjriCl.TIOK— BhODKllCB. 

L  Tha  fact  that  the  Judge  has  a  suit  peod- 
InC  ftSainat  the  plaintiff,  a  corporation,  In  an  ao- 
tl<»  on  trial  before  him,  ii  InBufficlent  to  dis- 
^inalify  him  on  account  of  interest,  where  the 
~cwo  actions  are  entirely  independent,  and  the 
judgment  la  the  one  case  will  in  no  way  atCeot 
til*  judraient  in  the  other. 

2.  The  failure  to  deny  or  answer  the  Btat»- 
BDflOt  Id  the  affidsTit  for  diange  of  Tenue,  to 
tih*  effect  that  affiant  la  laformed  and  b^eroa 
that  the  judge  has  said  he  considered  him- 
self disqualified  to  trr  any  case  in  which  plain- 
tiff is  a  part7,  will  not  be  taken  as  an  admts- 
■ioo  of  msqualification,  where  such  judge  de- 
saiaa  the  motion  for  the  change. 

OommiBsionen*  decision.  Department  3. 
Appeal  from  supvlw  court,  Ban  BcrnardlDO 
ooontr;  John  L.  Campbell,  Judge. 

Action  by  the  Southern  Oallfomla  Motor 
Road  Ocnnpany  agalnat  the  San  Bernardino 
National  Bank  and  otb&n  to  cancel  a  c^taln 
promissory  note  executed  by  plaJntlfF  to  de- 
feodant  banh,  and  to  oijoln  the  sale  of  cer- 
tain first  mortgage  bonds  given  to  seenre 
tbe  payment  of  such  note.  From  an  order 
^aiylng  Its  motton  t<a  a  change  of  renue, 
plalntur  appMls.  Afflrmed. 

B.  n.  BtrnghtMi.  tar  appellant  Curtis, 
Oster  ft  Onrtls,  W.  A  Pntl&gton,  and  F.  A 
BsrtlB,  tot  xmiftnamtM. 

BBLQHBR,  a  This  actloB  was  eoffimen- 
ced  In  the  superior  court  of  San  Bernardino 
■Goonty,  and  In  Aw  tkns  Uw  plalntur  moTsd 
■that  the  plao»  ot  trial  be  changed  to  an- 
other coon^,  upon  the  ground  that  both  of 
the  Judges  of  tbe  eoort  In  wUch  it  was  prid- 
ing were  dtoooalifled  to  try  it  The  motion 
was  beard  beCoce  Hoou  John  L.  Campbell, 
-oae  <Jt  the  judges  of  tbe -said  court,  and  de- 
nied, and  from  that  order  the  {ilatntlff  ap- 
peals. 

It  does  not  appear  from  tbe  transcript 
what  the  <diamcter  oC  tbe  action  Is,  bat  It  Is 
said  In  tbe  brief  ftir  respondoits  tlut  it  was 
*'tannigbt  1^  appelant  against  respondents 
to  obtain  a  Ju^ment  that  a  certain  informal- 
ly executed  promissory  note,  given  by  ap- 
pellant to  respcmdent  tbe  San  Bernardino 
NatlMial  Bank  is  not  the  promlsscvy  note 
-of  appelant,  and  seeklnft  as  Inddental  re- 
lief, to  haTO  said  bank  enjoined  from  a 
threatened  sole  of  certain  first  mortgage 
bcoidB  of  i^^pdUant,  pledged  to  seenre  the 
pe^mt  of  said  prKHnlssory  note."  Tbe 
affldavit  on  which  the  motion  was  based 
was  made  by  R.  W.  Button,  the  president 
of  tbe  corp<»atl<Hi  plalntlfl;  and,  as  to  Judge 
Campbell,  it  stated,  in  substance,  that  lie, 
as  plaintiff,  bad  brou^t  an  action  In  the 
soperlo'  court  of  San  Bmiardlno  county 
against  the  said  corporation  and  L  H.  Polk, 
as  rco^rer  lliereoi;  to  recover  posseasifm 
4C  certain  land  occupied  by  the  corporation's 


railroad,  and  $6,000  damages  for  the  alleged 
unlawful  occupation  thereof;  that  the  action 
was  BtUl  pending  and  nndc^ralned  In  tbe 
said  court,  and  the  effect  of  the  Judgment, 
"U  John  Ifc  Oan^bdl  should  reoorw  It  In 
said  case,  will  be  to  iverent  said  Southern 
California  Motor  Road  Company  and  said 
L  H.  Polk,  as  sudb  recover,  from  opwatlng 
Its  road  from  the  town  ot  Colton  to  ttie  cily 
ot  San  Bernardino;  that  by  reason  of  the 
existence  of  said  suit  and  daim  of  Jolm  L. 
Campbell  against  said  Southern  Oallf«nia 
Motor  Bond  Company  and  L  H.  Polk,  as 
such  receiver,  I  am  informed  and  believe 
tliat  said  John  L.  Gampb^  baa  stated  tbat 
he  considers  himself  dlsqoallfled  from  trying 
any  case  in  which  the  said  Sonthem  Call- 
fwnia  Motor  Bond  Company  and  I.  H.  Polk, 
as  its  recdvor,  are  parties."  At  t3ie  bear- 
ing of  the  motion,  oonnsel  for  plaintiff  read 
the  affidavit  end  tbe  complaint  referred  to 
therein,  and  also  the  notice  of  tbe  motion 
and  draoand  for  a  change  of  the  place  of 
triat  No  witnesses  wwe  sworn  or  ex- 
amined, and  no  other  afflda,vit  or  testlnieny 
was  offoed,  read,  ta  beard.  Tbe  motton 
was  then  «rgned  1^  eoonsd;  and  denied, 
and  tbe  plaintiff  excepted- to  tbe  ruling. 
It  is  admitted  that  Jndge  Otis,  tbe  othta* 
judge  ot  the  said  court,  was  disqualified 
from  acting  In  the  cane,  and  it  Is  dalmed  for 
appellant  that  it  appears  from  Ibe  affidavit 
read  tbat  Judge  Campbell  waa  also  dlsquall- 
fled.  Whether  this  claim  shotdd  be  sus- 
tained, or  not,  la  the  only  question  presented 
tor  decision. 

The  provisions  of  the  Code  bearing  im  the 
QOestlim  aie  as  follows:  "No  Justice^  Jndge 
<ff  Justice  ot  tbe  peace  shall  rit  or  act  as  such 
In  any  action  or  proceeding:  which 
he  Is  a  party,  or  In  which  be  Is  interested. 
(2)  Whan  he  Is-related  to  either  parly  by 
consanguinity  or  affinity  within  the  third 
degree  conqmted  accwdlng  to  the  rules  (tf 
law.  (3)  When  be  has  tieai  attorney  w  coon- 
eel  for  either  party  in  the  action  or  proceed- 
ing.** Sectloa  170,  Code  dvU  Proa  *'aiie 
court  may  <m  motion  change  the  plaoe  ot 
trial  In  tbe  fldlowlng  caaea:  *  *  *  (4) 
When  from  any  cause  the  Judge  Is  dlsqnsll- 
fled  from  acting."  Sectton  397,  Code  GlvU 
Proc.  "If  an  action  or  proceeding  Is  com- 
menced or  pending  In  a  court,  and  the 
Judge  or  justice  thereof  Is  disqualified  from 
acting  as  snch,  •  •  •  it  must  be  trans- 
fSrred  for  trial  to  a  court,"  eta  Section 
8S8,  Code  Civil  Proc  It  Is  not  claimed  that 
Judge  Campbell  Is  a  par^  to  this  action, 
or  that  be  Is  r^ted  to  any  party  thereto,  or 
that  be  has  been  attwney  or  coonsd  fiir 
elthtf  party  to  tbe  actim;  but  It  is  urged 
that,  by  reason  of  liis  suit,  he  "Is  Interested 
In  this  suit,  as  upon  the  Jndgm«it  entered  in 
this  ease  depends  his  realizing  anything  In 
his  suit"  And  it  Is  sold:  "A  Judgment  me 
way  would  make  any  Judgment  he  might  ob- 
tain ot  value  to  him;  tiae  other  way  would 
make  Judgmoit  of  very  little  valuer  if  not 
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entirely  ralnelcM.**  We  fall  to  see  any  con- 
nectloQ  between  the  two  cases.  On  the  con- 
trary, so  far  IS  we  can  discover  from  the 
rvccrd,  they  are  entirdy  Independent,  and 
the  judgment  in  the  one  case  would  In  do 
way  be  affected  by  the  Judgment  Id  the  oth- 
er. This  being  so,  the  contention  of  appe- 
lant, in  this  regard,  cannot,  In  our  opinion, 
be  sDstained. 

It  is  farther  urged  that,  as  the  statement 
In  the  affidavit  to  the  effect  that  the  afOant 
was  Informed  and  believed  that  Judge  Camp- 
bell  had  said  he  considered  himself  dlBQuall- 
fled  from  trying  any  case  in  which  the  ap- 
pellants were  parties  was  not  answered  or 
demled.  It  amounted  to,  and  should  be  treated 
an  admlSBlon  that  he  was  not  qualified  to 
tcf  this  particular  case,  and  hence  his  order 
should  be  reversed.  In  support  of  this  posi- 
tion, counsd  say:  "Judge  Oampbell  knew 
better  than  any  one  else  whether  or  not  be 
was  so  lnt««8ted  in  this  case,  by  reason  of 
the  litigation  he  was  prosecuting  against  the 
plaintiff  In  this  case,  as  to  ccnslder  himself 
dlsqnallQed  from  trying  this  case.  As  was 
said  by  the  supreme  fwurt  of  Nerada  in  the 
case  of  Table  Mountain  Gold  ft  Silver  Min. 
Oo.  T.  WallOT's  Defeat  Silver  Mln.  Co.,  4  Ner. 
222:  The  knowledge  of  the  Judge  would  be 
more  certain  and  satisfactory  than  any  erl- 
imee.  As  a  general  thing,  a  Jndge  must  know, 
better  than  any  othw  party,  whether  he  Is  or 
not  Intmested  In  the  resnlt  oi  a  suit  b^ore 
him.'"  The  rule  of  law  as  thus  stated  is 
ondoabtedly  c(»Tect;  but  we  draw  from  It  a 
different  condnsion  from  tiiat  drawn  by  the 
teamed  counsel.  The  law  presumes  "that 
official  duty  has  been  regularly  performed," 
(sectloa  1968,  eubd.  IS,  Code  ClvU  Proc.,) 
and,  as  Judge  Campb^  knew  whether  oe  not 
he  was  IntM^ed  In  the  result  of  the  case, 
It  most  be  presumed,  from  his  action  In  de- 
nying the  motion,  that  he  was  not  so  Inter- 
ested. In  the  Nevada  case  cited,  which  was 
In  aU  material  respects  like  this.  It  was  said 
**tbat  In  all  motlcHU  before  a  Judge,  during 
the  pn^ress  of  a  trial,  be  may  act  on  his 
own  knowledge  in  r^;ard  to  things  whidi. 
In  th^  nature,  are  better  known  to  himself 
than  tbey  could  be  to  othou"  We  advise 
that  the  order  appealed  from  be  afflimed. 

W«  OMicar:  TANOLIBF*  a;  8B1ABLS,  <X 

PER  CURIAM.  For  the  reasons  gtrra  In 
the  ftvegoing  opinion,  the  order  appealed 
from  is  affirmed. 


SOUTHBItN  OALIFORNIA  MOTOR  ROAD 

00.  V.  MERRILL  et  al.   (No.  10,140.) 
(Sarrene  Court  of  California.  Nov.  10,  ISOa) 

Denutment  2.  Appeal  from  superior  court. 
Ban  Baniardino  county;  John  L.  Campbell, 
Judfe. 

Action  by  the  Southern  CBllfomla  Motor 
Boad  Company  againit  Samnd  Merrill  and  oth^ 
ers.  From  an  order  denying  Its  motion  for  a 
duuigs  of  venn^  plalntlfl  aitpeals.  Affirmod. 


(Cd. 

R.  E.  Houghton,  for  qipdlant  BoUb  A 
Freonan,  Conner  ft  Blrans,  W.  P.  Qaidiur, 
Pnrington  ft  Adabr,  and  WUlk,  Ooto  ft  Gnlft 
for  respcmdents. 

PER  CURIAM.  This  ease  Is  like  that  o( 

Southern  Cai.  Motor  Road  Co.  v.  San  Bem«> 
dino  Nat  Bank.  (No.  19,139.)  34  Pac  Um^  711. 
(just  decided,)  and  was  aobmitted  opon  die 
same  briefs  on  the  part  of  the  ai^UanC  UpoD 
the  antliorlty  of  that  case,  the  order  impeslsd 
fromii  aflbrmed. 


BAiaHT  V.  TRTON.   (No.  14,974.) 

(Supreme  Court  of  California.   Not.  10,  ISSH) 

Nxw  TniAL  —  Nonos  or  Monos  —  Puunise— 
Cbosb  Cohpuikt  —  ArraAz.  —  BumcmcT  or 

BVIDSHOS. 

1.  A  notice  of  motion  for  a  new  trisl.  &■ 
rected  against  the  "findings'*  rather  than  agaiM 
the  "decision"  of  the  court,  is  sufficient,  as  bb- 
der  Code  Civil  Proc.  H  633,  633,  the  findinp 
constitute  the  decisiiHi. 

2.  In  an  action  for  partnershlv  acconntiiig 
defmdant  filed  a  "cross  complaint"  which  re- 
lated to  the  portnerahip  transai^tion  set  fat& 
in  the  comphuDt,  alleged  the  partnenUp  coo- 
tract  in  somewhat  different  terms,  and  on- 
tained  only  matters  in  avoidance,  or  constitiit- 
Ing  a  defense  or  cooutmdaim.  HsM,  the  STtr- 
msoits  of  the  cross  complaint  wcrs  not  admitted 
by  Mlnre  of  plaintiff  to  answer,  as  llie  cna 
complaint  was  really  an  answer  to  the  com- 
plaint, and  thnefore  its  avwments  were  decB- 
ed  controverted  under  Code  OIvU  Proc  |  462. 

3.  The  evidence  was  insnffldent  to  josti^ 
findings  in  accordance  with  the  averments  n 
the  cross  oomtdaint  whwe  the  errldenee  oo  tlie 
part  of  plaintiff  was  posltiTe  that  tbere  was  no 
such  contract  betwem  the  partiea  as  that  al- 
leged In  the  cross  oHnplaint,  and  defendsat 
merdy  tsstlflsd  Hi*  enss  oomplaiDt  «m 
true. 

Oommlsskmef*'  decMoo.  Departmoit  L 
Appeal  from  mpcrior  eovt  Dal  Norit 
coont^i  AUMS  B.  Mnipliy,  Jndgv^ 

Actlcn  br  DtnM  Hal^t  agaiiiat  Denali 
Tryon  for  partnership  aoooonttaiK.  Wnm  a 
Judgment  for  defttidant;  and  an  orir  dany^ 
Ing  a  new  trial,  plaintiff  appealai  Ba versed. 

R.  W.  Miner,  for  appelant.  L.  F.  Oooper 
and  Sawyer  ft  Burnett,  tor  respondent 

BDLCHBR,  0.  This  Is  an  action,  for  is 
accounting  between  partners.  The  materiil 
facts  set  out  In  the  complaint  may  be  briefly 
stated  as  follows:  On  or  about  tbe  1st  day 
of  March.  18SB.  the  plaintiff  and  defendant 
at  the  coun^  of  Del  Norte,  In  tbts  ^te, 
entered  Into  a  verbal  contract  whereby  they 
agreed  to  go  Into  the  business  of  buying, 
slatigftterlng,  and  selling  beef  cattle  and  mut- 
ton sheep,  and  to  divide  the  profits  of  tbr 
business  equally  between  them.  In  pursn- 
auce  of  this  contract  they  oommenced  the 
said  business,  and  carried  It  on  antn  Pebni- 
ary,  1888,  whm  th^  dlscontiaoed  It.  Plahi- 
tlff  put  into  the  business  a  cvtaln  amount  of 
money  and  a  certahi  nnmbw  of  cattle  and 
sheep  and  cwtaln  merchandise,  and  tbe  de- 
fmdant  put  In  a  o»tain  amoont  oC  moiK?- 
and  a  certain  nnmbw  of  cattle  and  sheep 
From  the  sales  the  plaintiff  received  a  cer- 
tain som  at  maaajt  and  the  d^^ndant  i 
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larger  mm.  Dnriof  the  coDtlmuuice  of  tbe 
bmtDefli  the  animals  were  all  disposed  of 
exc^  four  head  of  cattle,  of  the  value  of 
9100^  which  defendant  oooTerted  to  his  own 
jiao.  No  accounting  has  ever  been  bad,  and 
there  Is  left  In  the  hands  of  d^endant  the 
mm  of  $a;790.S4,  and  $100  for  the  said  cattle 
apprt^ilated  by  him  to  his  own  use,  one-half 
of  which  sums  Is  due  and  owing  to  the  plaln< 
tlfl^  wherefore  plaintiff  praya  for  an  account- 
ing and  judgment.  The  defendant  answered 
the  comi^alnt;  denying  that  he  entered  into 
the  contract  set  out  therein,  and  aTcrrlng 
that  on  or  about  the  20th  day  ot  February, 
18S5,  at  the  county  of  Curry,  state  of  Oregon, 
plaintiff  and  defendant  entered  into  a  veriwl 
contract  whereby  they  agreed  to  furnish 
Charles  Tryon  and  Ben  Adams  money,  cattle, 
and  sheep  that  they  might  enter  Into  the 
businefls  of  buying,  pasturing,  selling  and 
■langht^lng  beef  cattle  and  sheep;  that  tbe 
profits  and  losses  were  to  be  shared  equally 
between  plaintiff  and  defendant  aftw  de- 
fendant Tryon  should  receive  tnm  plaintiff 
Halght  91,000  per  year  tot  tbe  use  ot  bto 
ranch  In  Cnrry  county,  Or.  Then  follow 
denials  of  most  of  ttie  other  allegations  ct 
the  complaint,  and  an  avmnent  that  defend- 
ant put  into  the  business  tbe  sum  of  $7,000.' 
The  answer  prayed  for  an  accounting,  and 
that  defendant  hare  Judgment  against  tiw 
l^alntur  fbr  the  amonnt  found  dne.  At  the 
time  of  filing  tbe  answer  tiie  defendant  also 
filed  a  separate  paper,  draomtnated  a  "crosB- 
eunplalnt.**  In  which  be  set  fbrth  that  en  or 
about  the  aotb  day  of  Febmaty,  1885.  at  the 
eounty  ta  Carry,  state  of  Oregm,  plaintiff 
•nd  defendant  entered  Into  a  Terbal  contract 
whereby  they  agreed  to  fnmlah  Charles 
Tryon  and  Ben  Adams  money,  cattle,  and 
sheep  for  them  to  enter  Into  the  bulnses 
of  buying,  slangMertng,  and  selling  cattle 
and  sheep;  that  the  cattte  and  sheep  were  to 
be  kept  on  Lone  ranch,  a  la^  fkrm  in 
said  county  of  Cnrry,  thm  aiUl  19  to  Norem* 
ber,  1888,  owned  by  defendant,  and  out  of 
tbe  said  business  defendant  was  to  reeetre 
first  $1«000  per  year  for  the  urie  of  the  ranch 
or  tarm,  and,  after  said  sum  was  paid  to 
him.  then  plaintiff  and  defendant  were  to 
■hare  between  tbem  the  i»>ofits  and  losses 
of  sndi  fdrnlBblnc;  that  the  said  business 
was  carried  on  1^  Charles  Tryon  and  Ben 
Adams  up  to  abont  tbe  month  of  August, 
18BS»  when  plalntlfl  and  defMidant,  finding 
ttiey  wars  losiiw  sKmc^,  took.  It  away  team 
thm,  and  ontinued  and  carried  It  <n  on 
ttieir  own  aocoaot  and  In  th^  own  names 
mtn  November  6,  I888;  that  the  ranch  was 
mo  used  from  February  20, 18SB,  to  November 
6, 1888.  and  defendant  rectf red  no  mt  thwe- 
tot;  that.  In  addition  to  the  use  of  tiie 
randi,  defendant  advanced  m<mey,  catQe, 
and  sheep  to  carry  on  the  buslneso,  amount- 
ing with  the  rent  of  the  ranch  to  ttfiOO;  that 
the  plalntUf  did  not  advance  to  carry  on  the 
buataieaa  in  mon^,  cattle,  and  sheep  over 
fldOBTJBk  and  that  there  is  doa  from  pbdnttfl 


to  defendant,  under  their  agreement,  the 
sum  of  $5,942.46;  that  the  business  was  con- 
ducted at  a  loss,  and  was  discontinued  <m 
November  6,  1S8S,  and  that  no  accoimtlng 
lias  ever  been  had;  that  three  head  ot  cattle 
remain  undisposed  of,  one  In  possession  of 
plaintiff  and  two  In  possession  of  defendant 
The  defendant  then  prays  tor  an  accounting 
of  all  the  transactions  between  the  parties; 
that  he  have  judgment  against  the  plaintiff 
tor  $S.9^.46;  that  any  property  remaining 
be  sold,  and  the  proceeds  paid  into  court; 
and  for  general  nAlef.  Tbe  plaintiff  demurred 
to  tbe  cross  complaint  upon  the  ground 
that  It  did  not  state  facts  snfllcient  to 
ocmstitnte  a  cause  ot  action,  and  the  de- 
murrw  was  ovm-uled.  No  answer  to  the 
cross  complaint  was  filed.  Upcm  the  issues 
thus  framed  the  case  was  tried,  and  the 
court  found  that  there  was  due  from  the 
plaintiff  to  the  defendant  the  sum  of  $2,600; 
for  whidi  sum  judgment  was  entered  In  flavor 
of  the  defendant  From  this  judgment,  and 
an  <Hrder  denyli^  his  motimi  fbr  a  new  trial, 
the  plaintiff  api^eals. 

The  notice  of  motion  for  a  new  trial  stated 
that  the  motion  would  be  made  uikhd  flie 
grounds,  among  othna.  '*that  the  evidence  Is 
insiifilclent  to  justify  the  findings,"  and  'ihat 
the  findings  are  contrary  to  the  evidence." 
It  Is  dalmed  by  the  respondent  that  sw^  a 
notice  should  be  directed  against  the  "de- 
4rision"  of  tiie  eonrt  and  not  against  the 
findings,  and  hence  tiiat  the  notice  was  In- 
snffldoit;  and  the  motton  was  thwefOre  prop- 
erty denied.  This  claim  is  clearly  ontenable. 
Under  oar  statute  the  findings  otmstitute  the 
decision,  (sections  632,  638,  Code  Civil  Proc; 
Sawyer  v.  Sargent  65  CsL  209.  3  Pac  Rep. 
872,)  and  It  has  been  hdd  that  sach  a  notice 
as  that  given  here  complies  with  the  require- 
ments of  the  Code  and  Is  suflldMit  Tun- 
nel Co.  t.  McvKeade,  67  OaL  4fiS.  8  Pao.  Rep. 
22. 

It  Is  further  dalmed  that  tbe  cross  com- 
plaint was  a  proper  pleading  In  the  oase^ 
and,  DO  answer  to  It  having  been  filed,  that 
its  avenncnta  were  admitted,  and  no  eridmee 
In  support  of  tiiem  was  necessary;  and  henoe 
tiiat  the  findings  cannot  be  aasaUed  few  want 
of  evidence  to  justify  them.  And  upon  tide 
theory  tiie  court  bdow  seems  to  have  based 
Its  dedalon,  the  principal  avenn^ts  and  find- 
ings, except  as  to  the  amount  due,  being  in 
almost  tdentieaHy  the  same  language.  Tbia 
dalm  Is  also^  In  our  opinion,  untenable.  The 
so-called  "cross  complaint"  was  not  In  tut, 
as  we  tirink,  a  cross  oMu^abit,  or  anything 
more  than  an  answer.  It  related  to  the 
transaction  set  fortii  In  the  plalntifTs  ochu- 
plalnt  file  partneraSilp  between  the  parties, 
though  alleging  In  some  respects  different 
terms,  and  contained  only  matters  In  "avoid- 
ance or  constituting  a  defense  or  counter- 
claim,"  and  was  deemed  to  be  cfmtroverted 
by  tiie  op]>oslte  party.  SectiM  462^  Code 
(StH  Proc.  And  the  itect  that  it  was  called  a 
"cross  complaint"  did  not  make  It  cnft  It  is 
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ImniAtefUI  what  the  defendant  called  his 
pteadli^c  Whether  be  designated  it  an  "an- 
swer" or  "orooB  oomplaliit,''  Its  character  will 
be  determined  by  the  ooort  from  the  facts 
-«et  up.  Htdnua  v.  Rlchet.  66  GaL  307; 
Meeker  t.  Dalton,  76  CaL  108,  16  Fac.  Bep. 
7B4:  IcniB  T.  Fletcber,  (GaL)  34  Pac  Bep.  687. 

The  only  qneetlon  remaining,  which  need 
be  ooosidmd,  la,  did  the  evldmee  Josttfy 
tiie  flndlnga?  We  do  not  think  It  did.  The 
eridenoe  vaa  oral  and  documentary  and  waa 
•aulte  Tolnmlnoiia.  To  state  It  briefly-  would 
ceqnlie  oonslderaMe  epwMk  and  mbewTe  no 
wefd  purpose.  On  the  part  of  the  plahitiff 
it  was  poeltlTe  ttiat  there  waa  no  socb  con* 
tract  between  the  parties  as  that  allesad  by 
the  defmdant,  ao  far  aa  It  rdated  to  Cbariea 
TYyoD  and  Ben  Adams,  and  to  the  mt  ot 
defendants  Oregon  fiwm,  and  we  are  nnable 
to  find  anything  on  the  other  Bide  whleh  can 
be  said  to  raise  a  snbatantlal  oonflicC  upon 
these  Issnes.  The  brief  statement  by  de- 
ifeodant,  as  a  witness,  that  the  oroas  complaint 
was  tme  did  not,  in  our  optnlcn,  have  that 
effbct  It  taiova  that  the  judgment  and 
■«Bder  shonld  be  rerersed,  snd  the  cause  re- 
aaanded  for  a  new  trial 

We  OMicnr:  TBMPLH^  d;  TANOLIBF.  O. 

PBB  GUBIABI.  EVir  the  reasons  given  In 
the  foregoing  oplnlcm  the  Jodgnunt  and  order 
are  reversed,  and  the  canee  la  remanded  for 
■a  new  trial. 


OLTNIfl  T.  BBNIGIA  WATBB  Oa  (No. 
18400.) 

•<8apreme  Ooart  of  Oallforala.  Nor.  10,  ISDft.) 
Watbb  Rights— Wnaif  AiTmtTBiri.itT  to  X^in>— 

EimiBCBHINT. 

1.  Defeodant  water  company  made  a  con- 
tract with  the  owner  of  laad  on  a  stream, 
whereby  the  latttf  conveyed  to  It  the  right  to 
take  water  from  the  stream,  and  to  maiotain  a 
nudn  water  pfpe  throDgh  her  land;  In  considera- 
tion of  which,  defradant  agreed  to  pot  a  one- 
Inch  tap  In  said  main  pipe,  wherefrom  the  land- 
-owner  could  draw,  free  of  cost,  the  water  need- 
ed for  irrigation  and  domestic  purposes.  De- 
fendant snpjdled  aoeh  water  aa  woald  flow 
-throag^  the  tap  meatloDed,  but  laid  no  pipe 
through  the  land.  Some  years  later,  the  land 
was  sold  under  a  mortgage  placed  thereon  prior 
to  the  above  agreement,  and  conreyed  to  plain- 
iW.  BM,  that  the  i^ht  to  such  water  as 
would  flow  throng  the  inch  tap  was  appurte- 
nant to  the  land,  and  passed  to  ^aintiS. 

2.  Since  the  agreement  between  defendant 
•cominiv  and  the  landowner  gave  the  former 
-ihe  right  to  appropriate  any  or  all  waters  of 
the  stream.  It  was  necessary  for  defendant  to 
restore  any  water  so  taken  from  the  stream,  be- 
fore being  able  to  contend,  as  a  defense  to  an 
action  for  specific  performance  of  the  contract 
to  supply  water,  that,  by  the  foreclosure  and 
■ale  thereunder.  It  had  lost  all  the  riparian 
rights  acquired  under  the  agreement,  and  that, 
hence,  the  eonsideratltm  therefbr  had  failed. 

Oomndsslooers*  dedWon.  Dqtartment  %. 
Appeal  from  superior  eonrt.  Solano  county; 
^  J.  Baddesk  Jodgs^ 


Action  by  James  Oyne  against  flie  Bcsilda 
Water  Oompany.  From  a  Judgment  tor 
^alntiff,  detOftdant  aitpeals.  Modified. 

James  D.  Thornton  and  George  A  Lamont, 
for  appellant  R.  EL  Hooghton  and  Joha 
Lynch,  for  respondent. 

TBVPXJB,  0.  Action  to  enforce  9edfls 
performance  of  an  agreement  Hie  Judg- 
ment was  for  plaintiff,  and  this  ^^»eal  la  1^h 
on  the  judgmoit  roll.  The  flndlngn  abow 
that  Jnl7  S,  1£83,  saisa  D.  Nichols  waa  tfae 
owner  of  a  tract  of  land  in  Solano  ooonty, 
bordering  a  natural  water  course  known  as 
'Taddy  Bench  Oredc."  She  and  her  granton 
had  for  10  years  need  the  water  of  said 
oeek  for  domestic  purposes,  and  for  Irrlgai- 
Ing  about  four  acres  of  land,  part  of  said 
tract  That  July  5. 1883,  said  Michola  execut- 
ed a  mortgage,  wherein  she  mortgaged  said 
land  to  one  Boynton  to  secure  a  loan  to  her 
Oif  97,000  and  Interest,  whldi  mortgage  was 
on  that  day  duly  reowded.  niat  d^eudaat 
being  a  water  company,  desired  to  construct 
a  reservoir  on  Paddy  creek,  above  the  lands 
of  Nichols,  and  with  that  view,  Novemlter  A. 
1883,  entered  Into  an  sgreement  with  asid 
Nichols  as  follows:  "This  agre«neut,  made 
this  6th.  day  of  Novembw,  1883;  betweiis 
Bliza  D.  Nichols,  of  the  coonty  <rf  Bolaao, 
state  ot  Galifomla,  party  of  the  first  part 
and  the  Bttiicia  Water  Company,  a  ooipoia- 
tion  duly  organized  under  the  lava  ot  die 
state  of  California,  party  ot  the  second  part 
witocseeth,  that  the  said  party  of  the  flnt 
part,  in  om^eratlMi  of  the  oovenanta  on 
QtB  pnrt  €t  the  said  party  of  the  senmd 
part  hereinafter  cont^ned,  liefehy  gnnts  to 
the  said  party  of  the  second  part  the  right 
to  lay  and  matntato  a  nkaln  watw  p^ 
through  the  land  now  owned  and  occupied 
by  said  first  party,  and  the  said  flat  party 
hereby  waives  all  ric^t  to  the  flow  at  watn- 
In  Paddy  Ranch  creek.  And  the  said  party 
of  the  second  part,  in  oonsldwation  of 
covenants  of  the  ssld  party  of  the  first  pan. 
hereinbefore  mentioned,  agrees  to  and  wtfii 
said  party  of  the  first  part:  Ot)  To  pnt  • 
one-inch  tap  in  said  main  i^e  at  sodti  pirint 
on  the  premises  as  said  party  of  the  flnt 
part  may  direct,  from  which  tap  said  first 
party  may  draw,  free  of  cost,  all  the  water 
required  .by  her  tm  domestic  pnrpoaea;  and 
for  tike  Irrigation  at  her  vegetable  guden. 
containing  about  four  acres  of  land.  <2)  To 
pay  siUd  itarty  a  £tlr  and  reasonable  eoa- 
peusatton  for  any  damages  that  may  be  don^ 
to  the  vines  and  fruit  trees  of  said  first  party 
in  laying  and  moiw^yiwit^  said  main  water 
I^pe;  the  amount  of  damages^  If  any,  to  be 
determined  1^  arbltratixm.  (3)  That  sdd 
water  pipe  shall  be  laid  at  a  d^ith  at  two 
and  a  half  feet  below  the  surface  of  the 
ground  on  said  premises.  In  wltneas  where- 
ot,  the  said  parties  have  hemmto  set  their 
hands  and  saals  the  day  and  year  first  above 
written.  Signed  In  duplicate.  [Seat]  Btaa 
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D.  Nichols.  [Seal.]  Tbe  Benlcia  Water  Com- 
peny.  By  Andrew  Ooodyeftr,  Preildoit" 
He  agrpoment  was  not  recorded.  The  de- 
fendaot,  In  accordance  with  the  terms  of  the 
agreement,  proceeded  to  BnM>ly  the  Nlchola 
ranch  with  water,  famlabing  the  foil  amount 
that  wonld  flow  through  an  Inch  tap,  but 
laid  no  pipe  on  the  Nichols  ranch.  Mardi 
19,  1889,  Boynton  commenced  an  action  to 
-foreclose  his  mortgage,  but  defmdant  was 
not  made  &  party  to  such  soft  A  Judgment 
and  decree  was  du^  entered,  ftoret^lxig  tbe 
mortgage,  and  the  ptopwty  mM  In  punn- 
ance  of  it  April  20,  1889,  and,  no  redemption 
harlng  been  made,  a  deed  was  executed  ac- 
cordingly, and  ttie  grantee  went  into  pos- 
session. Tbe  foredosiire  was  In  all  respects 
regular,  and  oonveyed  tbe  title  of  BOUaa  D. 
Nichols  to  the  grantee.  Defendant  continued 
to  supply  water  In  accordance  with  the  eon- 
tract  until  March  29,  1890,  when  It  dosed 
the  tap  for  tbat  randi,  and  refused  to  turn 
It  on  again,  doiylng  the  plaintlfTs  right 
Plaintiff  owns  the  Nichols  ranch  tfarou^  the 
foreidosure  proceedings,  and  bas  no  other 
title. 

Tbe  answer  denies  certain  allegatloDa  of 
the  complaint,  and  aets  up  certain  facts, 
from  which  appellant  argues  that  there  was 
a  total  faUore  of  conslderattm  tor  the  de- 
foidant's  undertaking.  No  readssion  Is 
averred  or  found.  D^endanfB  position,  at 
tbe  trial,  mema  to  haye  hem  that  Qie  right 
of  BUza  D.  Nichols  under  the  cmtract  did 
not  pass  to  plaintiff  as  an  appurtenance.  It 
la  not  arerred  or  found  that  d^endant  fnr- 
nlsbed  water  through  a  pipe  on,  or  ccraducted 
to,  the  Nichols  ranch.  The  agreement  was 
to  put  a  one-Inch  tap  in  Its  mains,  from 
which  ESStB.  D.  Nichols  coold  draw  all  tbe 
water  required  for  certain  purposes  on  the 
Nlcbt^  ranch.  It  is  found  tbat  defendant 
4Ud,  'In  acordance  with  the  terms  of  said 
«antract,  and  to  tbe  time  Oie  tap  was 
■dosed,  supply  and  fumtsh  from  Its  main 
pipe,  and  throagta  said  tap,  all  tbe  water  nec- 
essary and  required,"  and  tbat  the  amount 
mo  fomlabed  and  necessary  was  all  that 
woold  flow  through  the  one-inch  tap  placed 
•on  the  main  pipe  by  defendant.  The  water 
was  used  on  the  Nichols  ranch  for  more  than 
flTe  years.  We  ■rabst  presnme  that  such  an 
amount  of  water  was  conducted  to  tbe  ranch 
In  some  kind  of  a  channel  or  pipe.  Whlch- 
eTer  it  was,  it  would  constitute  an  appurt^^ 
nance  to  the  Nlcb(^  ranch,  and  the  right 
to  It,  Including  the  flow  of  water  from  the 
main,  passed  under  tbe  conv^ance  to  plalu- 
tlfl.    Farmer  t.  Water  Co.,  66  Coi  14. 

Appdlant  argues  that  in  consequence  of 
Che  foredosnre  of  the  mortgage,  and  the  sale 
thereunder,  defendant  lost  whatever  ripailan 
rights  It  acquired  from  Nichols;  that  It  was 
m  failure  of  conslderatlim,  through  the  fault 
of  tbe  plaintiff  and  his  grantors.  Ttils  may 
be  so  and.  If  so,  would  have  entitled  the  de- 
fendant t»  resdod;  but  It  did.  not  offer  to  le- 


sdnd,  and  restore  to  ^alntlff  ererythlng  ct 
value  which  It  acquired  under  ttie  contra 'H, 
Counsel  says  It  has  nothing  which  It  received 
undOT  tbe  contract  because  plaintiff  owns  all 
riparian  rights  which  bdonged  to  tbe  Nichols 
ranch  as  ctMupletdy  as  Nichols  did  before 
the  contract  was  entd^  Into.  But  this  idea 
of  restoration  will  not  do.  By  the  contract 
defendant  bad  the  rl^t  to  apprc^riate  all 
the  waters  of  Paddy  Ranch  cre^,  and  de- 
prive the  Nichols  ranch  ot  the  flow  which 
It  was  entitled  to  as  riparian  lands.  Wheth- 
er defendant  has,  as  a  f^  appnH>riated 
sDdi  waters,  does  not  appear,  aM  It  was  not 
necessary  that  It  should  be  made  to  appear, 
because  resclsslw  was  not  pleaded.  K  the 
defendant  has  taken  the  water  from  tbe 
creek  under  the  contract  It  must  restore  It, 
as  a  condltl(»i  of  rescission.  The  mere  fact 
that  plaintiff  can  siw  for  It  to  not  enough. 
If  that  were  the  role,  restoration  need  never 
be  required,  for  mere  rescission  will  always 
give  that  ris^t  It  most  ddlver  the  goods, 
except  In  some  peculiar  oases  iriiere  U  fa  4K- 
cused. 

Counsel  says,  further,  that  to  compel  spe- 
dflc  performance,  under  the  drcunistanc(>s, 
would  be  Ineqidtable.  By  twinging  the  suit 
plaintiff  sArms  the  contract  made  by  Nich- 
ols. SUll,  If  defendant  had  made  such  issue 
at  tbe  trial,  I  have  no  doubt  the  trial  court 
would  have  required  a  cfmveyance  of  the 
rtparlan  right  as  a  condltlcm  of  the  relief 
granted.  Had  plaintiff  refused  to  confirm 
the  transfer  of  riparian  rights,  I  think  relief 
should  have  been  rafmwd.  I  see  no  barm 
to  any  one  In  requiring  It  now,  and  recom- 
mend tbat  the  Jtidgment  be  modified  to  that 
effect  I  think,  bowefver.  appellant  to  not  en- 
Itded  tD  ooMts  cm  tMs  KgiptaL 

We  concur:   SBABL81  CX;  BBLCHKB,  O. 

*  FDR  CURIAM.  Vor  ttie  reasons  given  In 
the  foregoing  opinion,  the  Judgment  In  said 
cause  is  modified  so  as  to  require  plaintiff 
to  amvey  to  def«ulant  his  right  to  tbe  water 
of  tbe  Paddy  Ranch  creek,  bdonglng  to  him 
as  owner  of  the  Nlcht^  ranch,  and  said 
judgment  Is  In  all  other  respects  affirmed. 
It  to  furtbw  ordered  tbat  respondent  reaomc 
his  coats  on  this  appeal 


LILLIS  at  aL  V.  PBOPLK'S  DITGE  GO. 
(No.  18307.) 
(Sopreme  Court  of  California.   Nov.  10,  1893.) 
Rbs  Adjodicata — Qdbstioks  Dbtbridkcd — Di- 

VBHSIOH  OF  WaTMR. 

Suit  was  brought  to  restrain  a  ditcfa 
eotnpanr  from  diverting  water  from  a  slou^. 
Defendant  alleged  that  it  had  acquired  a  pre- 
scriptive right  to  divert,  by  means  of  a  ditch  of 
given  dimensions,  a  certain  number  of  feet  par 
second.  The  court  found  merely  that  defend- 
ant had  acquired  the  right  to  divert  snffident 
water  to  fill  such  a  ditdi  without  specityiug  the 
number  of  twt  which  might  tiios  be  mverted. 
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or  l^e  capacity  of  tiw  ditch.  ff«I(f.  that  tiiis ' 
wu  not  u  adjndloatloii,  under  Code  CItU  Pzdc 
i  leil,  M  to  tho  number  of  feet  whidi  mi^t 
be  diverted,  linco  the  same  did  not  appear  on 
the  ^ce  of  the  Jndrment,  or  aa  neceasarilj  In- 
dnded  therdn,  but  only  aa  to  the  right  to  di- 
Tort  a  eortain  Indetermlnata  amonnt,  and  de- 
fendant, Aerafore,  in  a  mbaeqnent  mdaoa,  ooold 
proTo  it!  Tight  to  take  an  amount  greater  than 
It  had  alleged  a  right  to  Id  the  former  action. 
Utlia  T.  Dltdk  Oou,  80  Paa  Bep.  1106,  96  Gal. 
653.  foUowed. 

In  bank.  Appeal  from  auperlor  wort 
Fresno  comity;  J.  B.  Gampb^  Jndff& 

Action  by  LUUa  and  others  aealnst  ttie 
People's  Ditch  Oompany.  From  a  Indgment 
tor  defaidant,  plaintiffs  appeal.  Afllrmed. 

Brown  A  Daggett,  for  appellants.  X.  O. 
Bradl«y.  O.  B.  Lawraice,  and  W.  D.  To^pv, 
for  Kspondent; 

PER  OTTBIABI.  The  questions  presented 
npoQ  this  appeal  are  snbstantially  the  same 
as  those  pres^ted  In  LOIls  r.  Ditch  Co.,  99 
OaL  S63,  30  Pac.  Rep.  1108,  and  upon  the  au- 
thority of  that  case  the  Judgment  ud  crte 
denying  a  new  trial  are  affirmed. 


BHi  DORADO  OOTTNTT  t.  IfBISS.  (K& 
18407.) 

(Stqjrenw  Court  of  OaUfanda.  Nor.  8,  1898.) 
XdomsB  Tax— Snsp  Bannre— Pown  w  Oomr- 

TT— CRBATIirtt  CotrKTT  OmCBBS  —  AonOIT  lOB 

Tax. 

1.  An  ordinance  passed  cotrnty  snper- 
Tlsora,  fanpodng  a  license  tax  on  paw>na  en- 
gaged in  tneep  ralalng  In  the  coimtr,  li  anthor- 
lied  by  Coonty  OoTemment  Act,  {  25,  sabd.  27, 
eoDferring  on  the  BUpervliora  pover  'V  license, 
for  irarpooes  vt  regnlatlon  uid  reram^"  all 
lacai  badness  carried  on  In  a  eonnty,  which  pn>- 
Tidon  Is  not  In  oonflict  wiUi,  bnt  anthoriEed 
by.  Const  art  11,  I  12,  proUUthig  the  leglria- 
tors  ffeom  ImposlDg  taxes  on  coonnes  for  coun- 
ty pnposeo.  Dnt  pwmitting  It  Iv  gansral  law 
to  TCSt  In  ths  corporate  anthoritMs  th«rwf  tb» 
power  to  assess  and  collect  taxes  for  andi  pur- 
poses. 

2.  Sodi  oonstltatloual  proTlrion  allows  Oie 
Imposition  by  eonn^  anthwitieo  of  a  general  U- 
cMiae  tax  applicable  to  one  doing  bnriness  In 
tiie  eoanty.  thonrii  not  a  resident  thereof,  as 
welt  as  to  the  residents  thereof. 

8.  Under  Gcmst  art.  11,  |  5,  declaring  tliat 
the  l^slatnre^  by  general  and  aniform  laws, 
shall  provide  the  election  or  appointment  In 
the  coantiea  of  snperrieors,  sheriffi^  clerks,  and 
sndi  other  coonty  and  mnnicipal  officers  as  potn 
Ue  cimTMilence  may  reqnire,  and  riiall  prescribe 
tiielr  dntles  and  fix  thor  terms  of  office,  a  coun- 
ty cannot  create  the  office  of  license  tax  col- 
leetw,  and  make  appointments  therefor. 

4.  A  comity  can  maintain  an  action  for  a 
Ueense  tax,  though  the  provialoD  of  the  ordi- 
nance of  its  saperrlsors  imposini?  the  license 
tax,  which  creates  the  office  of  license  tax  col- 
lector, and  aiqminting  a  person  to  fill  It,  Is  Told: 
since,  the  amonnt  of  the  tax  lielng  fixed  and 
declared  by  Um  ordinance  to  be  a  debt  due  the 
conoty,  to  be  collected  by  action  in  the  name  of 
the  coan^.  Its  genml  power  to  sue  Is  not  af- 
fected by  me  nrorlslon  mat  the  action  sh^  be 
1^  dircfrdon  of  the  license  tax  collector. 

6.  UndMT  the  proTislon  of  a  connty  ordi- 
nance Imposing  a  license  tax  on  persons  Migaged 
fat  "rising,  graidng,  herding,  or  pastnTing" 
shsepb  one  herding  asd  pastnnng  Us  shoap  In 


one  county,  except  that  he  drives  them  to 
farm,  in  the  comitr  imposing  the  Ueesie  m. 
to  be  sheared,  where  they  remain  but  a  It* 
days,  is  not  liable  for  the  license  tax. 

In  bank.   Appeal  from  snpactar  cpait  E 
Dorado  omnty*     D.  Amot,  Jndsa. 

Action  by  the  coonty  of  Bl  Dorado  axtfac  I 
Meiii  for  a  UcsDse  tax  on  tbe  bodsea  -.' 
raising  sbe^  Judgment  for  plnlntlir.  Dr-  | 
fendant  appeals.   Modified.  i 

Irwin  A  Irwin  and  Amwtraos  ft  Vkt  < 
nane^  for  appellant  ProktlaB  Caxpecu  | 
and  Richard  S.  Utno',  for  reopondent 

DB  HAVEN,  J.  On  March  3,  1891,  >  ' 
board  of  aop&rrtaotB  d  El  Dorado  ccml~ 
passed  an  ordinance  requiring  "every  pen- : 
engaged  in  the  boslness  of  raising,  gnt^ 
herding  or  pastorlng  she^  and  gosti  -.r 
sheep  or  goats,"  in  that  coonty,  to  proon  ' 
from  the  license  tax  collector  a  license  tb^r- 
tor.  The  ordinance  made  It  tbe  dnty  «f  itx 
license  collectw  to  ccdlect  the  Uo«Lse.  i:^ 
fnrthv  proTided  that  be  mlgrht  enfu^» 
collection,  "aa  provided  by  section  3390  li 
the  Ptditlcal  Code;"  that  U.  by 
taroDght  for  that  purpose  in  tbe  name  of  *^ 
people  of  the  state.  In  April,  1891.  tlw  f> 
perrlsors  of  the  connty  passed  another  er£- 
nance,  providing  generally  for  the  coDeci&s 
of  all  license  taxes  in  Qiat  county,  and  f>r 
that  purpose  undertook  to  create  tbe  oSi> 
<tf  license  tax  adleetw,  and  by  aectkMci  3  ^ 
this  ordinance  It  was  dedared:  "Sec  3. 1> 
board  of  supervisors,  at  Its  first  regs^ 
session  In  each  year,  shall  appoint  a  qu- 
fled  elector  of  the  county  anch  Ilceose  is 
ocdlector  for  the  term  of  <Mie  year  next  tar 
lowing  sodi  appointment;  provided  that. » 
tn  the  appointment  of  said  coUector  at  -if 
January  session  of  said  board,  in  tbe  yr- 
1892,  T.  B.  Bpps  Shan  be  and  be  Is  beret; 
oonstttnted  snch  Uceose  tax  coUector  hi  u' 
for  said  comity.**  And  by  sectloB  d  of 
same  ordinance  **8ald  Ucnse  tax  coOeeftr' 
was  authorized,  upon  tbe  failure  of  anj  per 
•on  to  pay  ttie  Uoense  tax  Imposed  by 
<MrdInanee,  to  direct  a  salt  to  be  braa^ 
against  snch  pwson.  In  the  ntame  of  ^ 
county,  for  the  recovery  of  audi  Ueense  ai 
and  it  was  further  provided  that  sock  ax 
sbonld  be  deemed  to  be  a  ddvt  doe  tbe  ok- 
1y  of  Bl  Dorado. 

The  defOndant  herded  and  pastnred  a  bo' 
of  sheep  In  the  county  of  Bit  Dorado  deb; 
the  summer  of  1891,  and,  havlns  ttiM  - 
pay  the  license  imposed  by  ttie  orffious-" 
first  referred  to  in  this  oi^nlon.  tbe  pees* 
action  was  brought  to  recover  the  mrt 
The  superior  court.  In  addition  to  tbe 
going  facts,  also  found  that  the  defecdsr 
was  a  resident  of  flie  comity  <tf  SaoraaeC' 
during  ttw  time  Us  she^  were  pastm«d  t 
ES  Doradcs  and  that  said  sheep  were  ^ 
Uie  fhrm  of  defendant  In  Sacramento  co£*^ 
CD  the  first  Monday  In  ICarcb,  1891.  i=' 
were  didy  assessed  In  that  ooonty  fOr  'i*' 
year,  and  tiiat  deCoidant  paid  tte  ia» 
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Cal.) 

thereon  for  tbat  rear  In  Oie  connty  of  Sao- 
■amaito;  and  upon  theae  facta  the  court  ren- 
lered  JndgmHit  In  faror  of  plaintiff.  The 
lefendant  appeals. 

1.  We  see  no  Talld  objection  to  the  ordl* 
lance  passed  March  8,  1891,  Imposlnc  a 
leeose  tax  opon  persmis  engaged  in  the 
nuineaa  of  raising,  herding,  or  pastnrlng 
ibeep  iB  that  oonnty.  The  oonstltntlonaUtj 
it  a  similar  ordinance  of  the  connty  of 
tfono  was  sustained  in  Ex  parte  lUrande, 
rS  OaL  366,  14  Pae  B«p.  888.  The  powtf 
to  license  for  imrposes  of  r^nlatlon  and 
vrenne"  all  and  wetj  Und  of  business  car* 
led  on  In  a  county  and  not  prohibited  by 
aw,  and  to  proTlde  fw  the  collection  of  the 
ninp  by  suit  or  otherwise,  is  expressly  con- 
'erred  npcm  the  boards  of  snperrlsors  of  the 
levcral  counties  of  the  state  by  subdivision 
!7  of  section  25  of  the  connty  goTernment 
ict;  and  this  proTlsIon  is  not  In  conflict 
vith,  bat,  on  tbe  contrary,  is  antborlzed  by, 
^ctiim  12  of  article  11  of  the  constltntlcm  of 
his  state,  which  declares:  "Sec.  12.  The  1^- 
datnre  shall  have  no  power  to  impose  taxes 
ipon  comities,  dtles,  towns  or  other  public 
T  mnnlcipal  cnporations,  or  upon  the  In* 
labltants  or  property  thereof,  tor  connty, 
Jty,  town  or  other  municipal  purposes;  but 
□ay  by  gmml  laws  rest  In  the  corporate 
iQthorltiea  thereof  the  i>ower  to  assess  and 
»Ilect  taxes  for  snch  purposes."  A  license 
ax  is  a  tax  within  tbe  meaning  of  this  sec- 
Ion.  People  T.  Martin,  60  Oal.  153.  It  is 
ootoided,  however,  by  the  defendant,  that 
mder  flils  section  the  legislature  is  only  an- 
h<wlsed  to  confer  upon  the  connty  the  power 
0  Impose  a  license  tax  upon  the  inhabitants 
t  snch  connty,  and  that  the  license  in  qttes- 
lon  is  Told  because  It  Is  general,  and  re- 
ulres  every  person  enfniged  in  the  business 
f  8heei>-ralfltnR  In  the  county  of  EI  Dorado 
»  pay  tbe  license,  whether  he  Is  an  InhaUt- 
nt  of  the  county  or  not  We  see  nothing  In 
tie  language  of  the  section  of  tbe  constito* 
l(>n  referred  to  which  can  be  construed  as 
bus  Umltlng  the  power  of  the  legislature, 
nd  supporting  this  contention  of  defendant 
*hlfl  section  authcnizes  tbe  legl^tnre  by 
eneral  laws  to  vest  in  the  corporate  au- 
lorltles  of  counties,  cities,  and  towns,  re- 
pectlv^,  file  power  to  assess  and  collect 
ixes  fbr  eonnty  or  municipal  purposes,  but 
lie  power  when  conferred  can  only  be  eier- 
Ised  In  accordance  with  the  fundamental 
lUe  that  a  tax,  to  be  valid,  must  be  equal  In 
a  tmrdens  and  uniform  In  its  operation; 
nd.  In  view  of  this  general  principle.  It  bas 
een  held  tb^t  a  county  cannot  discriminate 
etween  its  own  citlsens  and  those  of  other 
mintles  In  the  Imposltitm  of  a  license  tax  tea 
arrylng  on  any  buriness  In  such  connty. 
Assen  Co.  v.  Gone,  72  Cal.  SST,  14  Pac.  R^. 
00.  If.  Hie  ordinance  under  consideration 
we  pmnltted  the  defendant,  a  resident  of 
:ie  county  vt  Sacramento,  to  carry  on  the 
□alneas  of  sbeep  raising  In  El  Dorado  conn- 
r  iQKni  nuve  flavorable  tcrau  than  residents 


of  the  lattw  county,  exempting  the  defend- 
ant from  the  payment  of  the  tax  which  It 
Imposes  upon  the  latter  for  conducting  the 
same  business,  it  would  be  void,  under  the 
auth<»ity  of  the  case  last  dted.  It  is  only 
because  It  Is  genial,  and  makes  no  discrimi- 
nation whatever  on  account  of  residence  be- 
tween those  engaged  In  the  business  up<Hi 
which  the  license  Is  Imposed,  that  tbe  ordi- 
nance can  be  sustained. 

2.  It  la  furthor  dalmed  by  the  defendant 
ttiat  tba  wdlnance  creating  the  c^oe  of  11- 
ooise  tax  ccdlector  for  tbe  county  of  El  Dora- 
do is  void,  because  of  want  of  power  in  the 
board  of  so^errlaws  to  create  such  an  of- 
lloe;  the  du^  of  Kovtdtog  for  the  election 
or  appointment  <rf  all  necessary  county  of- 
floers,  and  prescribing  theh-  duties  and  fix- 
ing thdr  terms  <rf  office,  being  devolved  iq»- 
on  the  legislature  by  section  6  of  article  11 
of  the  constitution.  That  aectloo,  so  far  as 
necessary  to  be  yien  stated,  is  as  follows: 
"The  l^slature,  by  general  and  uniform 
laws,  sbaU  provide  for  the  election  or  aik 
pdntmoit  In  th6  several  counties  of  boards 
of  supervtsmrs,  sheriffs,  county  idertcs,  dis- 
trict attorneys,  and  such  other  ooun^,  town- 
ship, and  municipal  officers,  as  public  conven- 
ience may  require,  and  shall  prescribe  their 
duties,  and  fix  their  teima  of  office."  It  was 
b^ld  in  the  ease  of  People  v.  Fei^uson,  65 
CaL  288,  4  Paa  Bep.  4,  that  the  board  of 
supervisMi  of  a  ooonty  mlgjit  create  the  of- 
fice ta  license  tax  oidleotw,  and  that  the  exer- 
cise of  sncb  power  was  not  in  conflict  witli 
the  section  of  the  constitution  just  quoted. 
T^s  opinion,  bowevo;  was  not  concurred  in 
by  an  of  the  memboa  of  the  oourt,  and  we 
think  the  dissenting  oi^nlon  of  Mr.  Justice 
McKee  in  th&t  case.  In  so  far  as  it  relates 
to  this  particular  point,  states  the  correct 
rule:  A  license  tax  ooUeotor  Is  an  officer. 
He  exercises  a  public  duty  in  the  collection 
of  this  part  of  the  public  revenue,  and  tbe 
board  (rf  supervisors  of  a  county  have  no 
more  power  to  create  such  an  office  upon 
their  own  views  M  pablic  necessity  or  conven- 
ience than  they  would  have  to  create  any 
other  kind  of  office  deemed  by  them  neces- 
sary <x  wmvoilent  for  tbe  transaction  of  the 
public  business,  me  duty  of  providing  for 
the  electi<m  <»■  ^^Intment  of  th»  particular 
officers  named  In  section  6  of  article  11  of  the 
conatitation.  "and  swdi  other  connty  office rs 
*  *  *  as  publlo  convenience  may  reqnire," 
and  to  prescribe  their  duties  and  fix  their 
tenns  of  office,  la  by  this  secticm  vested  ex- 
dualvely  in  the  legislature  of  the  state,  and 
can  be  exerdaed  by  no  <rther  body,  ^ue 
legislature  cannot  divest  ita^  of  tbla  duty 
by  any  delegation  of  ttw  power.  "This  pro- 
vision of  the  constitution."  said  this  oourt 
In  Welsh  v.  Bnunlet,  33  Fac  Bep.  67.  'is 
mandatory,  and  must  be  ocmstrucd,  not  «ily 
to  give  to  the  leglBlature  tbe  exdualve  au- 
ttiority  to  provide  for  the  officen  bi  the  sev- 
eral conntieB,  fix  their  terms  of  office,  and 
prewilbe  Ibeir  duties,  but  alao  as  dedartag 
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that  nich  provision  moat  b«  made  'by  general 
and  uniform  lam,'  and  that  any  law  wfaldi 
the  legialature  may  enact  upon  this  subject 
nrast  be  imifortnlj  ai^Iicable  to  all  the  ooon- 
tlea  of  the  stota**  Bnt,  altbop^  the  appoint- 
ment of  Bpps  aa  tax  ooUector  under  the  ordi- 
nance was  void,  we  do  not  ibSnk  tiila  faot 
la  anffldent  to  d^tot  the  ngbt  of  the  county 
to  maintain  this  action.  Tlie  amount  of  the 
Ucenae  la  fixed  by  a  ralld  ordinance,  and  the 
ordinanoe  further  proTldea  tiiat  audt  license 
tax  ahall  be  deamad  a  debt  due  to  the  county 
ot  EH  Dorado,  and  Mntemplates  that,  in  the 
eTOit  of  Ita  nonpaym«it,  the  coun^  shall 
have  the  right  to  sue  and  recover  the  same. 
The  fact  that  the  ordinanoe  prescribes  that 
such  Bult  shall  be  brought  in  the  name  the 
county,  by  direcUim  of  the  Uotoiso  tax  coHect- 
or  named  therein,  who,  as  we  bare  seen,  was 
Dot  legally  ^pointed,  does  not  deprive  the 
eonntT'  of  its  general  power  to  sue  and  en- 
fKce  payment  <^  the  noawe.  The  il^t  of 
the  county  to  sue  is  nut  dependoit  uptm  the 
validity  of  that  part  of  the  wdlnance  creat- 
ing the  tMoB  of  tax  ooUector^  and  appointing 
a  person  to  AH  It 

8.  The  license  Imposed  by  the  ordinance 
la  flTO  dolUua  tar  eacb  100  head  of  sheep, 
and  under  it  the  defendant  was  not  liable 
to  pay  for  any  fractional  part  of  Ibat  num- 
ber Of  dieep.  It  appeara  f^om  flie  flwtHngif 
tiiat  the  defendant  waa  the  owner  of  two 
bands  of  sheepk  <me  of  whltih  he  pastured 
in  the  comity  of  M  Dorado  for  four  mmtbs 
during  the  year  1881,  and  In  relatl<m  to  the 
other  the  court  found  aa  follows:  "Tbat 
defttidant  owned  another  band  of  ahe^,  orai- 
fllstlng  ot  X926  head,  which  be  drove  from 
his  taim  In  Sacramento  county  to  Alpine 
coonty,  when  they  were  herded  and  pas- 
tured during  the  sammer  of  1891,  except  they 
were  driven  down  to  hla  farm  In  EI  Dorado 
county  to  be  sheared,  and  were  sheared  there, 
remaining  about  seven  days,  when  they  were 
returned  to  A^ne  «>un1y,  where  they  re- 
mained mitU  be  drove  them  down  to  his 
tana  In  Sacramento  cotrnty."  The  Cacta  stat* 
ed  in  this  finding  do  not  show  that  the  sheep 
therein  referred  to  were  raised,  herded,  or 
pastured  In  the  county  ot  SI  Dorado  within 
the  meaning  of  the  ordinance  Imposing  the 
license  tax.  Hie  language  ot  this  ordinance 
la  that  "every  person  engaged  In  flie  business 
of  raising,  gracing,  herding,  or  paaturlng 
aheept"  etc.,  muat  procure  the  license  named. 
It  Is  evident,  we  think,  that  the  defendant, 
irtio  neither  raised,  herded,  nor  pastured  this 
band  of  sheep  In  the  county  of  BH  Dwado, 
and  who  only  took  and  kept  them  there 
temporarily  <m  his  own  farm  for  the  purpose 
of  diearlng  them.  Is  not  llaUe  to  pa^  any 
license  therefor  under  tbla  ordinance.  Of 
course,  the  license  tax  cannot  be  evaded  by 
the  mere  catenae  of  driving  sheep  throu^ 
a  county,  m  Into  a  county,  for  an  alleged 
temporary  pntpoae,  Trtien  It  Is  erldoit  that 
real  object  In  so  doing,  and  what  is 


really  done,  Is  to  graae  and  paston  the 
■beep  In  the  oonnty.  But  the  facts  stated 
In  this  finding  show  no  such  attempted 
evasion  f>f  the  ordinance,  and  the  judgmot 
of  the  snperior  oonrt  is  ernmeoua  In  ao  tar 
as  it  adjudges  that  defesidant  la  Uatrie  te 
pay  a  license  fbr  simply  shearing  this  band 
of  ^eep  in  the  oonnty  of  Dorado^  The 
Jodgmoit  of  the  superior  ooart  la  revwaed. 
with  dlrectioDS  to  &itae  a  jualgment  up^n 
the  fitifiiTigB  In  tOYOT  ta  tba  plaintiff,  and 
against  the  defeoodant  for  the  snm  of  $14S. 
with  bitereat  thereon  from  June  30.  UBS. 

We  concur;  HARRISON,  J.;  QAROUTTK. 
J.:  MpFART.AND,  J.;  FITZGBRALD;  J. 


PBOPLB  V.  WBLL&   (So.  21,001.) 
(Supreme  Coart  of  California.    Nov.  S,  UBS.) 

CoMPBTsaoz  or  Jubob— PRBViODai.T  Vobhhd 

OpiNioit. 

Pol  Code,  I  107d,  provides  that  no  per 
ftm  Bball  be  disqualified  as  a  jurw  by  reuo>i 
of  faaTina  formed  an  opinion  upon  the  essa^ 
submitted  to  the  jnry,  fonnded  upon  pnUie  ru- 
mor or  common  notoriety,  if  it  appear  to  the 
court  on  tiia  oath  that  he  will,  notwithstai^iie 
socb  opinioQ,  act  impfLrdally  upon  the  tmtm' 
submitted  to  him.  add,  that  where  tlie  a- 
amination  of  a  person  as  to  his  qiialificat«ma  a» 
a  jaror  simply  showed  that  he  nad  an  oauuaa 
as  to  the  merits  of  the  case  whldh  waa  Itased 
upon  what  parties  directly  interested  tiad  tidd 
him  regarding  the  facts,  there  was  nothinc  to 
Justify  the  court  in  concluding  that  his  ofKoioo 
was  formed  from  public  mmor  or  commm 
notoriety,  and  he  was  dlsqaaiified,  even  thonrii 
he  Btatea  nnder  oath  that  he  eoald  mmd  mmd 
give  defendant  a  fair  and  Impartial  triaL 

Department  1.  Appeal  ttom  mperlor  court 
Orange  county;  J.  W.  Townor,  Judge. 

Oscar  O.  WeUs  was  convicted  of  felonloas 
aasanlt,  and  aK>Ml>>  Bevoaed. 

J.  M.  Brooks  and  J.  W.  Ballard,  (Angostns 
A.  Montano,  of  counsel,)  for  appellant.  Atty. 
Gon.  Hart,  for  the  People. 

OAROnrm,  J.  Hie  defendant  ma  eon- 
Tlcted  under  an  Infwmation  of  Itavlng  com- 
mitted a  fdonloua  aaaault  iqpon  tbe  petaoa  <€ 
one  Marlon  Bradley  Sparfea,  on  tbe  31st  day 
of  May,  1892.  In  the  county  ot  Otyaw^  Dar- 
ing the  Impanelment  of  the  Jury  one  Mool- 
ton  was  examined  as  to  hla  iiiialUlcat]<Ha. 
and,  having  slated  that  he  had  frequaifly 
conversed  about  the  case,  and  that  from 
what  he  had  beard  had  toimeA  an  opin- 
ion which  would  take  evldoice  to  remore, 
he  was  challenged  by  the  defaidant  oo  tbe 
ground  of  actual  bias.  The  challenge  wu  de- 
nied, and  an  exertion  taken  to  the  ruling  of 
the  court  The  defendant  exhausted  bla  per- 
emptory  challenges,  and  now  reUea  upon  Us 
exception  to  such  ruling  for  a  reversal  of 
the  Judgment  After  the  Juror  had  stated 
that  he  had  formed  an  t^lnkm  mm  to  the 
molts  of  tbe  cause,  his  examination  pcocsed- 
ed  as  foOowa:  *M3custIon.  Has  your  o^nbiD 
I  been  formed,  Mr.  Monltcm,  by  the  poUie  m- 
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mors  that  yoa  hare  beArd  from  othera  n- 
■peottog  th«  CUM?  Amwer.  My  opinion  wu 
f<Min«d  from  what  I  received  trom  otbws, 
and  «D7  man  mnild  form  the  nme  opinltm 
bad  be  beard  the  statements.  The  Oourt. 
Mr.  Sanborn  wants  to  know  if  jam  opinion 
la  baaad  npon  what  70U  heard.  A.  Upon 
facts  I  heard  trvm  parties  dtrecfly  Interested 
in  the  case.  Q.  From  what  70a  heard  from 
others?  Tea,  str.  Q.  Facts  that  were  of 
common  notcniety  in  the  neighborhood?  A. 

taetm  came  to  me  very  straigbt  from  ttiose 
directly  who miderstood  the  case.  Q.  Factsas 
commonly  refened  to  in  the  n^ghbwbood? 
A.  Tee,  flir.  Ifr.  Bnx^  Q.  Is  It  from  mere 
pDbUe  rumw  and  common  notoriety  that  yon 
taave  formed  your  opinion,  or  is  it  from  the 
direct  statements  made  to  you  from  some 
one?  A.  It  Is  trom  statements  made  by 
souM  one  else  to  me;"  The  Juror  farther 
stated  In  answor  to  an  Inquiry  of  the  ooort 
that,  notwithstandlDg  the  opinion  which  he 
now  had,  be  conld  and  wonld  act  fairly  and 
impartially  upon  the  matters  submitted  to 
him,  if  he  wtre  accepted  as  a  Juror. 

Actnal  Usa  is  defined  in  sectlcm  1078  of 
tbe  Pmal  Code  to  be  "tba  existence  of  a 
state  of  mind  on  the  part  of  the  Jnror  In 
rvtenca  Cd  tbe  case,  or  to  etOier  of  the  par- 
ttea,  which  will  prerait  him  from  acting 
with  entire  impartiality  and  without  preju- 
dice to  tbe  snbstsntisl  rl«^ts  of  titber  party." 
It  la  also  pnvTlded  In  sectim  1076  that  no 
persm  sbsU  be  disqualified  as  a  jnror  by 
reason  ot  baling  f<«med  an  opinion  upon  the 
matter  or  cause  to  be  sat^nltted  to  such  Jury, 
**foanded  lyxm  pubUe  nunor,  statements  In 
ptOttc  Joomals.  or  common  notoriety,  if  It 
Shan  appear  to  the  court  upon  bis  dedara- 
tloD  uttdw  oath  that  he  can  and  will,  not- 
withstanding such  aa  <^4nkm,  act  Impartially 
and  fairly  npon  the  matters  submitted  to 
him."  Whether  the  state  of  mind  ot  the 
Jnror  Is  such  as  to  oooatltnte  actual  Mas 
within  tbe  above  deOnitlon  la  a  qnestloo  ct 
fact  to  be  determined  by  the  court,  and  the 
court  In  determining  that  fact  most  also  de- 
termlns  whether  any  opinion  which  tbe  Juror 
may  hare  formed  waa  ftnnded  npon  pnMlc 
rumor,  statsmeala  In  puMio  Journals  <ir 
comnum  notoriety.  Hie  conr^  decUoa  np- 
on Ibeee  points^  when  tbe  evidence  disdosed 
npon  tbe  examination  of  the  Juror  is  suscep- 
tible dlffersnt  oouslructkms,  Is  to  be  rs- 
gnrded  on  appeal  Uke  Its  determlnatkm  of 
any  other  question  of  fact  resting  upon  the 
weight  or  construction  of  eridenosh  At  the 
same  time  there  must  be  some  eridence  to 
support  the  finding  of  the  court  that  the 
Jnns's  opinion  Is  founded  nptm  puMle  m- 
mor,  or  CMnnum  notoriety.  It  there  Is  an 
entire  absence  of  eridence  to  support  such 
a  ffnd^ng,  tbe  court  has  no  authority  to  de- 
clare flo^  to  be  tbe  tact.  At  comnum  law 
a  juror  who  entered  the  box  with  an  opinion 
aa  to  the  guilt  or  innocence  of  the  accused 
was  Ipso  facto  disqualified  from  acting  In  the 
case^  hot  seotkm  1076  at  the  Penal  Oode  of 


this  state,  already  quoted,  creates  an  Inno- 
Tatlon  upon  tbls  prlnctple,  and  dadares  an 
exception  to  tbe  common-law  rule.  But.  In 
wdo*  that  a  Jurw  disqualified  at  aunmoa 
law  by  reason  of  having  preTlously  formed 
an  opinl<m  as  to  the  guUt  or  Innocence  of 
the  acensed,  may  come  within  this  prorislon 
of  the  irtatnto,  it  must  appear  nfflrmatlTely 
to  the  court  from  the  evidence  before  It  that 
such  (pinion  is  formed  from  public  rumors, 
or  sbitementB  of  public  Journals,  or  common 
not«4ety;  and  it  must  furthw  appear  to  the 
court  by  the  juror's  declaration  under  oath 
that,  notwithstanding  suoih  opinion,  be  can 
and  will  act  fairly  and  ImperttaUy  upon  tbe 
matters  to  be  submitted  to  him.  Hie  exam- 
Inatlm  of  tibe  Juror  in  this  case  simply  dls- 
doses  that  he  had  an  (HI>lnlon  as  to  the  mer- 
its of  the  case,  and  that  opinion  was  based 
upon  what  parties  directly  Interested  had 
told  him  regarding  the  facta  There  Is  cer- 
tainly nothing  In  that  statement  to  Justify 
the  court  In  drawing  the  cosdualon  that  his 
(pinion  was  formed  from  public  rumor  or 
ccMumon  notoriety.  Conceding  that  tbe 
wwdi  "directly  Interested**  are  somewhat 
vague  and  Indefinite,  and  do  not  necessarily 
refer  to  parttes  who  are  competent  witnesses- 
to  tbe  facts,  still  in  no  sense  are  they  consist- 
ent wltti  an  Inference  that  the  statemento 
were  mere  repetitions  of  puUlc  rumors,  or 
matters  of  common  notwlety.  But,  omitting 
from  the  statement  of  the  Juror  that  these 
things  came  to  iilm  from  parties  directly  In- 
terested  In  the  case,  and  allowing  the  ex- 
amluatlon  to  rest  upon  the  sole  fact  that  tbe 
Jur<»  entered  the  box  with  an  opinion  as  to 
the  guilt  or  innocence  of  tbe  accused,  that 
fact  of  itself  is  a  disqualification  under  the 
law,  and  It  Is  a  dlsquallflcatlw  even  though 
tbe  Juror  should  dedare  to  the  court  under 
oath  that,  notwithstanding  such  opinion,  be 
would  and  oould  act  fairly  and  Impartially 
upon  the  matters  to  be  submitted  to  him. 
The  Juror  would  not  only  be  dlsqnalifled  at 
common  law,  bat  disqualified  under  tbe 
Poial  Oode.  toe  he  has  not  tNraaght  btmsdf 
wltUa  the  iat>viBlcHM  of  seetloa  1076;  for 
those  provisions  require  an  afflrmadre 
showing  to  the  court  that  bis  <^nlon  is 
hosed  upon  poUie  ronmr,  commwi  notoriety, 
or  statemento  from  pnliHc  Journals.  Socb 
a  showing  Is  not  made  in  this  cose.  There  is 
no  evidence  whatever  to  snppinrt  such  a  find- 
ing of  fact,  and  such  a  finding  of  fkct  to 
necessary  In  order  that  tbe  challenge  for 
actual  bias  could  be  properly  denied.  The 
right  ot  the  defendant  to  appeal  to  Ibis  court 
upon  tlie  exoepti<m  here  InTtdred  I  think 
cannot  be  qusstloned,  and  my  views  upon 
the  subject  are  fully  stoted  In  the  concurring 
opinion  rmdered  in  the  esse  of  Peo^ 
Wong  Ark,  96  OsL  125,  80  Pac.  Rep.  IIUl 
The  Judgment  and  tnder  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

We  concur:  BEATTY,  a  J.;  ELARBV- 
SON,  J. 
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BLLEDOa  T.  NATIONAL  CITY  ft  O.  BY. 

CO.  (No.  ie,ie7.)» 

(Bapnm*  Oonrt  of  California.  Not.  10,  lS9a) 

Xufn  AHD  SxETurr— NseLiQBirat— DiJieuons 
Pbikisb*— Etzdbncb. 

1.  A  xallroad  oompuir  which  Mti  a  laborer 
to  work  Dear  an  OTeriumgiDS  embankment,  with 
knowledge  on  the  part  of  its  foreman  that  there 
im  a  crack  in  the  embankment,  conspicuooa  from 
the  rear,  bnt  not  liaiblo  from  the  front*  la  lia- 
ble to  tho  labcver  for  Injuries  nstained  ftwn 
the  fiUHnr  the  embankment,  alnce  It  failed 
toj^Tlde  him  with  a  safe  place  in  which  to 

2.  The  fact  that  the  embankment  may 
kaTO  been  secare  when  the  excavation  com- 
menced, and  that  it  became  unsafe  hj  the  pro- 
cesa  of  excavation,  does  not  affect  the  com- 
pany* ■  llabilitj  to  plaintiff,  who  entered  Ita  em- 
ploy a  few  hoars  before  he  was  injured,  slncii, 
ao  far  aa  be  Is  eoneemed.  the  idace  was  danger* 
•ns  whMi  be  was  set  to  work. 

8.  Knowledge  as  to  the  dangerous  character 
of  the  place  by  the  foreman,  charged  with  per- 
forming whatertf  duty  the  company  owed  its 
nnployes,  Is  imputable  to  the  company  itself, 
■o  as  to  reader  it  liable  for  plidntlS's  injuries. 

4.  In  an  action  against  a  railroad  company 
fw  personal  injuries  snstalned  by  one  of  its 
laborers,  owing  to  the  fall  of  an  oTerfaanging 
embankmoit,  an  exclamati<Hi  by  defendant's 
foreman  when  the  accident  happened,  "My  6odI 
I  Mpected  that!"  is  admissible  as  part  of  the 
res  cMta& 

D.  An  instruction  that  proof  of  defendant's 
BsgUraiee  is  made  out  "when"  certain  facts 
are  shown  is  not  objectionable,  as  assuming 
that  such  proof  has  been  made. 

Commisfliooeni*  decMoiL  Department  1. 
Appeal  from  aoperlw  court,  San  Diego  coun- 
Iji  B.  8.  Torrance,  Judge. 

Action  by  John  EUedge  agalnat  the  Nation- 
al City  &  Otay  Railway  Company  for  per- 
•onal  Injuries.  From  a  judgment  in  lAain- 
llfPa  IkTor,  defendant  ajfj/eelE.  Affirmed. 

lAoe  &  Md>mald,  Cor  appellant  WeU- 
bOTn,  Stvrena  A  WeUbom,  f cm-  respondent 

THMPLB,  a  Plaintiff  sues  for  damages 
tot  personal  Injuries  all^^  to  hare  been 
caused  by  def^idant's  negligence.  Plaintiff 
aren  that  he  was  employed  by  defendant  as 
a  labtHW,  and  engaged  under  Its  direction  In 
loading  stone  upon  a  car,  and  "that  the  car 
on  which  defendant  was  loading  stone  as 
aftn^aid,-  on  said  day,  was  placed  by  said 
d^endant  aad  stood  during  said  day,  near 
and  alongside  to  wit  about  ten  feet  of  a 
roc^  or  cliff  or  onbankment;  that  said  cliff 
was  of  stone,  and  was  thought  by  plaintiff 
to  be  sfdid  and  secure,  and  plaintiff,  prior  to 
the  falling  of  said  cliff,  as  hereinafter  de- 
scribed, had  no  knowledge  or  Intimation  that 
said  cliff  was  insecure,  or  ttiat  the  place 
where  he  was  working  waa  unsafe  or  dan- 
gerous, but  that  defendant  by  the  exercise 
mt  reasonable  care  and  diligence,  could  hare 
known  that  said  cliff  was  Insecure  and  dan- 
gfrous;  and  that  defendant  did  well  know 
that  said  oUff  was  insecure  and  dangerous, 
and  liaUe  to  fall,  but  withheld  all  knowledge 
«f  such  facts  from  plaintiff.  The  answer  eon- 
sisto  ot  denials.  A  Terdict  for  the  ^alntlff 

■  For  opinion  on  rehearing.      M  Km/^  Bep.fiD2. 


was  rendered  for  18,000  damages.  Tte  ^ 
peel  is  from  the  judgment,  and  tnm  ii 

orAer  refusing  a  new  triaL 

The  defendant  Is  a  otnporatlMi  operaaas  t 
line  of  railroad  in  San  I>ieKO,  and  pb^l 
waa  a  section  hand  In  the  em^oy  of  drftod- 
ant  engaged  in  loading  rodi  from  a  baak  <jr 
dlff  on  one  of  defendant's  cars  for  use  in  tls 
repair  of  the  roadbed.  The  car  stood  troa  i 
to  10  feet  ttom  a  bank  nearly  vertical.  d«e 
10  to  16  feet  high,  formed  by  a  cat  made  b 
the  constructitm  of  the  road.  The  work  hsl 
been  progressing  at  that  poUat  tor  three  -e 
four  days,  at  least  How  lon^  does  not 
pear.  The  work  was  done  under  the  direc- 
tion ot  Jerrj  O'Oonnell,  road  master,  vk 
had  authority  to  employ  and  discharge  mo, 
and  did  employ  the  plaintiff.   Tlie  [daisdr 
had  on  previous  occasions  been  in  the  emploT 
of  defendant  but  had  ncTer,  prerloosjy,  bcci 
employed  in  blasting  rode  On  the  last  eo 
ployment   he   commenced    work   about  7 
o'dock  In  the  morning  of  tbe  day  on  wioA 
he  was  injured.    When  he  reached  Uie  pten. 
he  found  no  foreman  there,  bnt  be  and  a  fel- 
low workman,  finding  drills,  pat  tbree  blass 
In  the  bank  about  ten  feet  from  the  cBfl 
which  afterwards  fell,  to  his  Injury.  Abow 
three  hours  after  the  last  blast  while  idili- 
tlff  and  others  were  loading  a  cnr  undo-  Hk 
immediate  direction  of  O'Coiinell.  s^ome  ntia 
and  earth  slid  down.  Injuring  pliinr'ff.  Ai 
the  trial,  defendant  Introduced  no  erldvni-e, 
and  In  Its  motion  for  a  new  trial,  and  on  Ols 
appeal  contends  (1)  that  the  Injury 
caused  scAely  by  ndsdumce  and  acddent  or 
by  the  negligence  of  plaintiff  and  his  f  Uov 
SOTants;  <2)  there  Is  no  erldefiOB  showisg 
negligence  on  the  part  of  def^dant  Re- 
spondent contends  that  the  Injury  occurred 
because  a  safe  place  was  not  provided,  is 
whldi  he  could  perform  his  serrice.  It  h 
charged  "that  plaintiff,  without  any  fault  «r 
negligence  on  his  part  but  owtng  entirely 
and  solely  to  the  gross  carelessness  and  oat:' 
llgraice  of  the  defendant  In  requiring  sad 
allowing  plaintiff  to   work  in   said  daa- 
gwous  place,  and  in  failing  to  warn  and  noti- 
fy plaintiff  that  the  place  was  dsngerkKC 
and  that  said  cliff  was  loose,  Insecore,  and 
dangerous,  was  Injured  as  above  set  ooi." 
The  liability  of  the  defoidant  la  thcnfw* 
based  entirely  upon  tbe  charge  that  It  falM 
to  fnmlA  a  safft  place  In  whlcli  to  work, 
bnt  on  the  contrary,  set  him  to  wtHic  at  is 
unsafe  place,  knowing  Its  insecorlty,  whOe 
plaintiff  was  wholly  Ignorsnt  of  its  duger> 
OU8  dioracter. 

In  the  late  case  at  Daves  v.  Southern  Pie. 
Co.,  (CaL)  82  Pac  Bep.  70S,  the  law  upon 
this  vexed  subject  was  fully  considered,  li 
tiiat  case,  Bresnahan,  the  section  foransa, 
had  fall  authority  to  employ  and  dlsdiaise 
men,  and  they  were  entirely  subject  to  bb 
orders  during  their  employment  One  mMD- 
ing  th^  had  started  out  tqxm  a  hand  csr 
to  the  place  where  th^  were  to  be  en- 
joyed. A  train  being  due,  they  turned  upoo 
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V  Mb  traA  to  avoid  It  Breenahan  carried 
he  to  the  switch,  and  hlmsetf  milotAed 
t  and  turned  It  He  then  directed  the  de- 
eased  to  CT«mfai*  the  hand  car,  to  see  what 
epalrs  were  needed  upon  It  Dares  stooped 
[own  tinder  Oie  car  to  do  so,  and  the  Incom- 
ag  train  ran  iii>on  the  side  track,  through  the 
arelessnesB  of  Breanahan  In  learlog  the 
witch  open,  and  Daves  was  crushed.  It 
nui  held  that  the  £act  that  Bresnahan  had 
^nthority  to  empl07  and  diBcharge  the  men, 
rith  fall  amtn^  over  them  in  performing 
heir  work,  was  Immaterial;  that  an  em- 
iloyer  owes  certain  duties  to  his  employes, 
rhich  he  cannot  avoid  resjKmslhUIty  for 
[legating  to  another;  that  whoever  is  an- 
horlzed  end  required  to  perfbrm  this  duty 
at  the  master  represents  the  master  as  to 
he  performance  that  duty,  and  no  fur* 
her.  Grade  of  employment  to  of  "ao  oonse- 
luence.  The  question  is,  ''Was,  ttien,  the  act 
>r  omission  whldi  caused  the  Injury  a  per^ 
onal  duty  whi^  the  defendant  corporatitm 
iwed  to  the  deceased  while  he  was  engaged 
Q  the  jwrformance  of  bii  duty  as  its  em- 
tloye?  If  it  was,  and  ^e  deceased  was  not 
it  fault  then  Ibe  defendant  corporation  was 
lable;  otlierwise,  not"  The  duties  which 
in  emplc^er  owes  to  his  employes  are  said  to 
le:  "To  furnish  suitable  madilnery  and  ap- 
dlanees  by  vilUdi  the  service  Ir  to  be  per- 
termed,  and  to  keep  them  in  repair  and  or- 
ier;  to  exercise  ordinary  care  In  the  seleo- 
lon  and  retention  ot  snffldent  and  compe- 
«nt  servants  to  property  conduct  ttto  bnsl- 
less  in  whldk  the  servant  Is  employed;  and 
o  make  such  provision  tor  the  safety  of 
be  employes  as  win  reasonably  protect  them 
igainst  the  dangers  Incident  to  their  em- 
rioyment."  It  was  hdd  that  the  corporate 
lefendent  In  that  case  was  not  liable,  be- 
rause  the  place  was,  "of  Itself,  in  the  first  In- 
itance,  a  reasonably  safe  one,"  and  was 
nade  unsafe  solely  through  the  negligence 
if  Bresnahan  in  leaving  the  switch  turned 
ipon  the  side  track,  when  he  ought  to  have 
umed  It  back  to  the  main  track;  that.  In 
his  act,  Bresnahan,  though  having  entire 
wntrol  of  the  workmen  and  the  switch,  did 
lot  represent  the  corporation,  but  was  mere- 
y  a  fellow  workman  with  Daves.  He  did 
tot  represent  the  employer,  because  the  cor- 
wratlon  had  discharged  its  duty.  In  provld- 
ng  a  safe  place  In  which  to  do  the  work, 
ind  was  not  responsible  If  the  place  was 
*endered  unsafe  by  the  negligence  of  the  fel- 
ow  workmen  of  Daves.  In  the  case  at  hand, 
t  appears  that  the  plalntllf  had  been  en- 
piged  tn  excavating  where  the  accident  oc- 
curred for  several  days;  that  there  was  a 
team  or  crack,  as  some  of  the  witnesses  call 
t,  behind  the  part  of  the  bank  that  slid  off, 
^nsplcnous  from  the  rear,  bat  not  visible 
from  the  front;  that  O'Oonnell.  who  certain- 
y  represented  the  defendant  for  the  purpose 
rf  performing  whatever  duty  It  owed  to  its 
unployes,  knew  all  about  it  On  the  Satur- 


day  previous  to  the  acddent  Us  attention 
was  called  to  It,  and,  when  the  car  was 
placed  In  position,  O'Ccnmdl  again  noticed  it 
and  tme  of  the  mm  said.  "She  still  hangs," 
and  0'G(mnell  replied,  "Tes;  It  Is  UaUe  to 
stay  there  until  about  the  first  rains,"  and 
the  wortonan  rolled,  "Yes,  and  UaUe  to 
come  down  at  any  time,  too."  Plaintiff  was 
Oien  called  from  another  point  and  set  to 
woik  filling  the  car.  soon  after  which  the  ac- 
ddMit  occurred.  When  COmneU  saw  what 
had  happened,  he  said  to  a  workman:  "My 
Godt  I  expected  that!  Bun  and  help  Hc- 
Oann."  McOann  and  plaintiff  were  eadi 
partly  buried  in  the  debris.  Plaintiff  had 
been  In  d^endant's  emplc^  for  about  flvo 
horns  before  the  accident  He  had  not  been 
warned  as  to  the  dangerous  condition  of  the 
dlfl,  and  knew  nothing  cf  it  The  craCk  was 
not  visible  fixtm  the  front  where  he  was  at 
work.  Here  It  Is  evldrat  the  employer  had 
not  performed  the  duty  It  owed  to  the  sorr- 
ant  Ha  was  set  to  work  In  a  place  known 
to  be^  w  which  the  emptoyer  on^t  to  have 
known  was,  unsafe.  He  was  not  Informed 
of  the  danger.  Under  the  rule  laid  down  In 
Daves  T.  Boutbent  Fae.  Co.,  the  defendant  Is 
liable. 

Appellant  argues  that  If  tlie  place  was  un- 
safe. It  was  In  this  case,  as  In  the  Daves 
Gase,  made  unsafe  by  the  wwkmen;  that 
the  bank  was  probably  sufficiently  seeun 
when  the  excavation  commenced,  and,  If  It 
afterwards  became  unsafe,  it  was  due  to  the 
manner  In  which  the  woric  was  conducted. 
It  Is  true  the  rule  announced  does  not  go  so 
far  as  to  bold,  expressly,  that  an  employer 
Is  bound  to  his  servant  to  afford  such  super* 
Intendence  and  control  as  will  afford  reason- 
able protection  against  the  sets  of  fdlow 
servants  In  the  discharge  of  their  respecttve 
duties,  nor  is  It  necessary  to  do  so  here.  If 
the  bank  was  made  unsafe  by  the  process 
of  excavation.  It  was  before  the  empk^ment 
of  pl^ntlff.  The  workmen  were  not  then  his 
fellow  servants.  So  far  as  he  Is  concerned, 
the  vroric  commenced  that  morning,  and  there 
was  evidence  which  tended  to  show  that  the 
bank  had  become  dangerous  before  Ibat  time. 

It  Is  further  argued  that  O'Oonnell'a  knowl- 
edge of  the  Insecurity  was  but  the  knowledge 
ot  a  fellow  laborer,  and  cannot  be  Imputed 
to  the  defendant  The  defendant  not  being 
a  sentient  being,  knowledge  can  only  be  Im- 
puted to  it  when  some  agent  la  (Chargeable 
with  it  The  evidence  leaves  no  doubt  upon 
the  proposition  that  O'Cionnell  was  the  agent 
who  was  required  to  perform  whatever  duty 
defendant  owed  to  Ite  employes.  "If  the  act 
was  one  which  It  was  the  duly  of  the  em-, 
ployer  to  perform  towards  Its  servants,  and 
one  of  them  negligently  performed  It,  to  the 
Injury  of  anottier  savant  In  the  same  com- 
mon employment  then  the  offending  servant. 
In  the  performance  of  such  dut7,  acted  as 
the  representative  or  agent  of  his  en^iloyer, 
for  whldi  the  emi^oyer  is  responslbiSh** 
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Daves  T.  SottOiern  Pac:  Co.,  SB  OsL  — ,  St 
Pae.  B^.  706.  The  danger.  i:^n  any  pvaper 
examination,  was  "consploooua,"  though  the 
evidence  waa  not  vlaibie  whoe  plaintiff  was 
at  work.  Defendant  utiat  be  bald  to  turn 
known  of  It 

Appelant  also  allegea  amne  anon  of  law 
at  the  trial: 

1.  He  contends  that  It  was  error  to  per^ 
mlt  the  witness  to  state,  against  his  ot^ec- 
tion,  the  exclamation  of  O'Conn^  when  the 
cucr  came  down,  nils  Is  plainly  part  of  tbe 
res  gestae.  It  was  unpremeditated,  and  could 
hardly  hare  been  made  If  O'Oonnell  had  not 
feared  that  It  might  come  down.  It  does  not 
depend  for  Its  probative  force  upon  O'Oon- 
n^'s  Teradtj,  and  therein  fe  entirely  unlike 
a  deliberate  admission  made  after  the  event. 

2.  Objection  Is  made  to  certain  Inatmctloos 
giTon  at  tbs  reqnest  of  plaintiff.  All  but 
one  are  fonnded  upon  the  iiiToposltlon  that 
COonnell  was  not  shown  to  be  the  Tepre- 
■entatlTe  of  the  defendant  at  the  time  of  the 
accident  They  do  not  require  further  dls- 
cnsslon.  Hie  other  Is  the  tenth,  whl<A  Is  as 
foUowa:  "Hie  bnrden  of  proof  as  to  the  de- 
fendant*a  or  Its  agent's  kwnria^e,  w  cDl- 
pablUty  In  lacking  knowledge,  of  any  Inae- 
ourlty  and  dangeronsneas  of  said  cliff,  Is  <m 
ttie  plaintiff;  but  dils  proof  is  sufficiently 
made  mrt  by  the  plaintiff  It  Is  shown 
that  said  diff  was  insocnre  and  dangerous  In 
such  respect  that.  If  a  proper  Inspection  had 
been  made  by  defendant  tlie  seeortty  and 
danger  would  have  been  ascertained  in  time 
to  hare  prevented  the  Injury."  'Bte  objec- 
tion is  to  the  use  at  the  word  "when,"  In- 
stead of  "whenever'*  or  "If."  It  Is  said  that 
It  asanmea  that  such  proof  was  made.  This 
la  against  the  manifest  Intention.  A  proposl- 
tUm  Is  laid  down  in  the  first  part  of  the  hi- 
atmctlcn  to  the  effect  that  ^e  burden  !a  on 
flw  i^alntlff  to  prove  certain  facts.  The  last 
part  simply  tells  what  ertdenoe  Is  stiffldait 
for  lliat  purpose.  I  do  not  think  tiie  Jury 
were  misled.  I  recommend  that  the  Judg- 
ment and  order  be  affirmed. 

We  ocMicar:  SHtARLS,  C;  BBI^3HBIt,  G. 

PER  GUBIAM.  For  the  reasons  given  In 
fie  forcing  (pinion,  the  judgment  and  or- 
der  are  affirmed. 

KBTB8  et  al.  v.  0TRU3  et  ai.  (No.  15,294.) 
(Supreme  Court  of  California.  Nov.  10.  1883.) 

PaOBATS  HOMSBTBAD  — EXEMFTIOir  IBOH  BUSVIV- 

OB8'  Debts. 

The  homestead  set  apart  to  a  widow  un- 
der Code  Civil  Proc.  S  1465,  which  provides 
that  if  no  homestead  has  been  aelected  in  the 
lifetime  of  tlie  deceased,  the  probate  court  most 
select  a  homestead  "for  the  use  of  the  sorviv- 
Iqg  husband  or  wife  and  the  minor  children," 
It  wMDpt,  not  only  from  the  claims  of  the  cred- 
ItXMFS  01  the  decreed  husbend,  bat  also  from 
hear  own  debts  contracted  by  her  previous  to 
his  death.  Beatty,  0.  J.,  dissenting. 


In  bonk.  Appeal  from  superior  eoait,  a»- 
noma  county;  R.  F.  Crawford,  Judge. 

Action  by  H.  M.  Eeyee  and  otfaers  against 
Henry  B.  Qyras  and  otbees  to  restnin  aa 
execution  sale  of  certain  land.  From  «  Judg- 
ment In  plalntUEs'  favor,  defsndmto  vvcal 
Affirmed. 

Bartaam  ft  Boltcoi,  for  appellants.  Rose  k 
Pond  and  J.  W.  Gates,  for  lespondentn. 

HARBISON,  J.  July  22,  1888^  M.  hi.  Keyes 
and  Barbara  Keyes,  hie  wife,  made  th^ 
promissory  note  to  John  Cyras  Cor  <7.li5. 
and  as  security  for  its  payment  execated  » 
him  a  mortgage  upon  certain  lands  in  Sonoma 
oounty.  M.  M.  Keyea  died  Octoba*  17,  18»i. 
and  his  widow,  Barbara,  was  appointed  ad- 
raJnlstratilx  of  his  estate,  and  cantinBed  is 
act  as  such  until  August  10,  1881,  when  ber 
final  accounts  were  settled,  and  riie  was  dis- 
charged from  her  trust  No  homestead  had 
been  sheeted  In  the  lifetime  of  aaid  Keyes. 
and  on  June  30,  1890,  the  superior  court  for 
Sonoma  county,  upon  due  proceedings  had 
therefor,  by  Its  order  made  that  day,  set 
apart  as  a  homestead  for  the  use  of  the  said 
Barbara  certain  lands  belonging  to  the  es- 
tate of  aaid  Eeiyes  other  than  those  Inelndei 
In  the  mortgage,  and  on  the  7th  of  July  s 
copy  of  the  said  order  was  recorded  in  tiv 
offlce  of  the  county  recorder.  Tbe  vnpats 
so  set  apart  as  a  homestead  waa  community 
property  of  the  said  Barbara  and  her  ba- 
band,  and  be  left  no  minor  chllilxw  survlviBi 
.him.  At  the  time  the  land  waa  eat  ^wit  to 
her,  Barbara  was  residing  thereon,  and  cvt 
tinned  to  reside  there  until  December  17. 
1891,  when  she  conveyed  the  premiseB  to  ttie 
plaintiffs.  After  the  death  of  Keyes.  Cjnt 
presented  to  the  administratrix  a  daia 
against  bis  estate  upon  the  note  and  mon- 
gage,  which  was  duly  allowed  and  approved, 
and  thereafter.  In  an  action  Instituted  In  tbe 
said  superior  court  for  the  fra^closare  of  the 
mortgage,  a  judgment  was  rendered  against 
said  Barbara  as  administratrix,  and  also  in- 
dividually, for  the  amount  of  the  note,  and 
directing  a  sale  of  the  mortgaged  premises 
and  the  application  of  the  proceeds  thereof 
I^>on  the  judgment,  and.  If  there  should  be 
any  deficiency,  that  it  should  be  ilocketed 
against  said  Barbara.  Under  this  judgment 
the  mortgaged  lands  were  sold  June  15, 18S1. 
and,  the  proceeds  being  insufficient  to  satisfy 
the  judgement,  the  deficiency  thereof,  amomu- 
Ing  to  $3,798,  was  do<^eted  against  Barbara 
on  the  16th  of  June.  1881.  January  5,  1882. 
the  defendants  herein,  to  whom  Cyrus  had 
assigned  bis  Judgment  caused  an  execution 
to  be  Issued  on  this  deficiency  Judgment,  and 
placed  in  the  hands  of  the  sheriOT,  under 
which  he  levied  upon  the  lands  that  bad  been 
set  apart  to  Barbara,  and  was  advertising  the 
same  for  sale,  when  the  plaintiffs  brou^ 
this  action  to  restrain  the  aaid  sale.  Judg- 
ment was  rendered  in  th^  fovor,  and  the  de- 
fendants have  appealed. 
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The  catue  is  brought  here  apoB  tke  Judg- 
ment roll  alone,  and  the  question  presented 
for  detwmtnatlon  Is  whether  a  homestead 
set  apart  to  the  widow  hy  the  superior  court 
under  the  provWons  of  section  1465,  Code 
OItU  Ptoc,  Is  ^ble  to  forced  sale  for  a  detvt 
contracted  by  her  previous  to  the  death  of 
her  husband.  The  afflrmatire  of  this  propo- 
sition is  maintained  by  the  appeUants,  npaa 
Ibe  groond  that  the  section  of  the  statate  au- 
thorizing the  court  to  set  apart  a  homestead 
oat  of  the  estate  of  a  decedent  contains  no 
express  declaration  that  when  set  apart  It 
shall  be  exempt  from  forced  sale,  while  on 
the  part  of  the  respondoits  it  Is  contended 
that  every  legal  homestead,  whethw  made  so 
hy  Toluntaty  selection  or  by  the  action  of  the 
coort.  Is  exempt  from  a  forced  sale.  The 
word  "homestead"  has  both  a  popular  and  a 
l^al  signification.  In  Its  popular  sense  tt 
signifies  the  place  of  the  home,— the  residence 
of  the  family;  "It  Tepresents  the  dwelling 
bouse  at  which  the  family  resides,  wttta  the 
usual  and  customary  Appurtmances,  Includ- 
ing the  outbuildings  of  every  kind  neoessatgr 
or  couTenlent  for  family  use.  and  lands  used 
for  the  purposes  thereof  Gregg  t.  Bost- 
widc.  S3  CaL  227.  It  Is  In  this  sense  that  the 
word  Is  used  In  the  constitution,  and  also  in 
the  statute;  In  other  worda.  It  is  the  actml 
homestead  to  which  they  retet,  and  to  which 
they  purport  to  add  certain  legal  Incidents. 
The  term  Itself  is  nearly  as  old  as  the  English 
language,  but  its  use  in  legislation  la  quite 
modem,  and  is  peculiarly  American.  The 
ultimate  object  of  all  legldation  respecting 
-the  homestead  la  to  protect  the  family  In  the 
right  to  i^eserre  tiielr  home,  both  from  their 
own  improTldence.  and  also  from  the  ra- 
pacity of  their  creditors;  and.  In  Tiew  of  this 
fact,  it  Is  proper  to  assume  that  any  legisla- 
tion upon  the  subject  of  the  homestead  la  In- 
tended for  its  protection,  and  that  when  the 
legislature  has  made  provision  for  setting 
apart  a  homestead  oat  of  the  property  of  a 
decedent,  It  was  Its  Intention  that  it  should 
be  exempt  from  forced  sale.  Bncb  statutes, 
^Ing  remedial  In  their  nature,  are  to  be  con- 
strued liberally,  and  In  ftivor  of  carrying  out 
the  manifest  purpose  of  tiie  legislature,  rath- 
er than  that  their  operation  be  restricted  to 
the  strict  letter  in  which  they  are  tramed. 
The  policy  of  such  legislation  has  never  been 
questioned.  It  Is  in  furtlierance  of  the  wel- 
fare of  the  state  that  Its  dtlzens  shall  be  a 
permanent  body,  whose  Individual  interests 
In  its  prosperity  and  development  fihaO,  as 
far  as  posslUe^  be  Identlfled  with  the  public 
Interest 

A  cooBlderatlon  of  the  terms  used  In  the 
lAiapter  of  the  Oode  of  Civil  Procedure  in 
which  section  1465  Is  contained  corroborates 
fb»  condnslon  that  the  l^slature  intended 
fbat  the  homestead  set  apart  under  its  provi- 
sions should  have  the  legal  tnddent  of  «s- 
smptltm  irom  A>roed  sale.  The  chapter  is 
Its^  entitled,  "Of  the  provision  for  the  stip- 
poct  «C  tte  tmtOj,  and  at  the  homestssd; 


and  Abe  heading  t»  artide  1  of  <h«  eha^v 
in  which  this  particular  aeotloD  Is  found 
is,  "Of  the  proTision  tar  tiie  suppcHl  of  the 
family."  These  headings  are  a  portiwi  -of 
Jtae  statute,  and  may  be  'examined  for  the 
parpose  of  detemrining  the  particular  Intout 
of  the  legislature  with  regard  to  the  chap* 
tors  In  which  they  are  placed.  BaEues  w. 
Jones,  51  CaL  306.  Se<fUon  1465  Itself  pro- 
vides that,  if  no  homestead  has  been  selected 
in  the  lifetime  of  the  decedent,  the  court 
most  select  a  homestead  "for  the  use  of 
the  surviving  husband  «r  wife  and  the  minor 
children;"  and  section  1466  provides  that.  If 
the  amount  set  apart  wider  this  section  be 
Insufflcdent  tor  the  st^pwt  of  the  family, 
the  court  must  make  a  further  allowance 
<or  their  maintenance,  thus  showing  that 
wliatever  ts  set  apart  nnder  section  1465  Is 
for  the  '*mpp(xt"  as  well  as  the  "use"  of 
the  family,  'fhe  authority  i^ven  to  the 
court  In  the  first  part  of  sectim  1465  to  otA 
apart  for  the  family  "all  the  property  esx- 
empt  from  exeuntioii.  IndiKllng  the  home- 
stead sdected,"  Imidias  that  the  property, 
when  set  apart.  Is  exempt  from  exeentiim; 
and  the  subsequent  provision  therein  ft>r  set- 
ting apart  a  beduestead  in  case  none  baa 
bsea  sdectsd  dnring  the  Ufetime  of  the  de- 
cedent also  Implies  that  such  homestead  has 
the  same  exemptkn  from  forced  sale  a* 
a  homestead  that  bad  bcKi  sdected  by  the- 
deoedent' in  his  lifetime.  l%e  manifest  object 
of  the  section  to  the  si^tport  4^  the  family, 
and  ts  miUce  provision  for  tiielr  support  and 
DuUntenanoe.  These  demands  of  the  family 
are  deemed  supcriw  to  those  of  heirs  or  cred- 
itors. Bstate  of  Moore.  57  CaL  442.  "Set- 
ting apart  a  homestead  Is  a  part  ot  the  pro- 
tMate  proceeding  as  much  as  Is  a  family  allow- 
anoe."  "It  is  a  rte^t  bestowed  by  the  braeA- 
cenoe  of  the  law  «tf  tUs  state  for  the  hme- 
fit  of  the  fiunlly."  Id.  A  homestead  may  be 
set  apart  to  the  widow,  even  though  the  a»- 
tate  be  ktsolTent,  and  the  property  so  set 
apart  constitute  the  entire  estate  of  the 
decedent;  bnt,  if  the  homestead  thus  mt 
apart  to  her  oould  be  ivmedlately  taken  in 
exeontioo  by  one  of  her  cradl^Hra,  it  would 
fall  to  be  available  tar  her  use  or  sut^ort, 
and  It  might  happen  that  her  creditor  wonlA 
fare  better  than  a  creditor  of  the  decedent 
whose  money  had  perhaps  been  used  to 
purchase  the  very  property  so  set  apart 
The  question  here  presmted  was  not  Involved 
in  Bstate  of  Woliey.  11  Nev.  260,  and  what 
was  said  thereon  in  the  opinion  in  that  ease- 
wtsa  not  concurred  in  by  the  full  court 

As  the  general  policy  of  the  law  la  to  pro- 
tect the  home3t<~>ad  of  the  family,  the  fore- 
going construction  of  this  section  harmmiEes- 
wlth  that  policy,  and  Is  coni^stent.  rather 
than  in  conflict,  with  the  provlsiens  of  fthe 
Civil  Code  for  creating  a  homestead.  Those 
provisions  do  not,  either  In  terms  or  by  im- 
plication, make  that  the  exclusive  mode  of 
hnpcasslng  the  actual  homestead  with  the 
legal  tnddent  of  ezemptifln  from  tataet  sals. 
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They  Tdftte  endnriTfllj  to  Its  T<Aiintai7  se- 
leclloD,  and  affnrd  a  mode  cf  detignattng 
It  and  maUnff  It  a  mattw  of  rocwd,  so  that 
the  woild  may  hare  notice  ot  the  proper^ 
which  couelllutee  the  actual  bomeetead. 
homestead  sdected  under  theee  inmi8i(niB 
has  also  certain  other  Inctdenti  In  addition 
to  Its  exemption  from  foroed  sale;  studi,  for 
example,  as  the  rharafffr  of  the  eebite 
created  thereby,  and  the  right  of  snrrlTor^ 
ehlp  incident  to  tiiat  eetatew  Section  1240 
at  tbe  OItU  Oode.  Trhtch  dedares  that  "the 
homestead  Is  exempt  from  esecatkm  or 
forced  sal^  except  as  in  this  title  provided," 
Is  not  In  terms  Umlted  to  the  homestead 
■elected  by  the  ^rtles,  and,  as  tbe  Codes 
are  to  be  oonstraed  as  a  aln^^  statute,  (P^ 
Oode,  I  4480,)  the  proiislwis  of  this  sectioa 
must  be  held  to  avpiy  to  every  himieetead, 
-whether  sdected  and  recorded  by  the  votam- 
tary  act  of  the  inrtias  or  by  an  order  of  the 
eoperlor  court  Tbe  judgment  Is  affirmed. 

We  ooncnr:  M^ABLAND,  J.;  DB  HA.- 
VBN,  J.;  OABOnrrS),  J.;  FITZaBRALD, 
J.;  PATBBSON.J. 

BBAm?,  0.  J.  Z  diSRSit  upon  gronnds 
whldi  are  faHy  stated  In  the  opinion  in  Es- 
tate of  Walley,  11  Not.  200;  Tbe  homestead 
set  apart  by  the  protiate  court  goaa  to  the 
sorrlTtng  Inisband  or  vlfs  freed  otf  all  11a- 
UUty  for  any  debt  at  the  deceased  spoaae, 
bnt  there  la  no  ptorlsion  of  law  exempting 
It  from  liability  for  d^»ts  at  the  sanrlTW, 
whether  contracted  before  or  after  HiB  or- 
dw  setting  it  apart,  and  nothing,  therefm, 
to  ^vent  tiie  operaUoa  of  the  gmeral  rule 
prescribed  by  section  688,  Oode  OItU  Proa 
N<v  la  It  at  an  necessary.  In  <»der  to  snb- 
BOTe  the  general  poUcy  of  the  law,  to  om- 
■tme  the  atatote  as  It  la  oonstmed  in  tbe 
opinion  of  ttM  court  When  a  homestead 
has  been  set  apart  by  the  probate  oonrt  to 
a  widow,  and  thus  exempted  from  the  dalms 
Qt  creditors  <tf  the  deceaaed  hnaband.  If  she 
detfres  to  exempt  it  from  the  dalms  of  her 
own  creditors,  she  has  only  to  make  a  docla- 
ratlon  as  head  of  a  flunlly  if  she  hss  diUdren 
or  other  dependent  relativea  residing  with 
her.  In  which  case  it  Is  exempt  to  the  foil 
TSloe  of  |S,000;  or  tf  She  has  no  diUdien 
or  dq»endent  rdatlTes  she  can,  like  others 
similarly  situated,  secure  exemptkm  to  the 
extent  of  $1,000.  This  glres  her  aU  the  ad- 
vantages of  other  peratms  In  her  situatl<Hi, 
and  I  can  see  no  reason  tor  giving  her  any 
greater  right  as  against  the  debts  that  ahe 
Toluntarily  oontracta. 


PBTBBSBN  T.  TAYLOR.  (No.  16,11&) 
Wnprtme  Court  of  OaUfomla.  Not.  10,  1893.) 

FXAADIHO— FaiLUBB  TO  DiNT  EXXODTIOK  OV 

Wsmira — AppbaIi— Ranav. 
1.  Li  an  aetioa  for  mooey  had  and  raedved, 
Ike  ooiqiMnt  atlegod  that  defendant  had  « 


July  2, 1884,  executed  a  written  butrumeflt  ea- 
tlfying  that  he  hdd  $655  undl  certain  diapotot 
should  be  settled  between  two  named  daimantt 
of  tlM  fund,  and  that  both  of  the  <jaimaiiu 
had  three  mrs  later  as^ed  the  certificate  ta 
jMaltttiff.  ThB  answer  alleged  that  the  dinwte 
was  settled  <hi  Jnly  8.  ISSi,  six  days  after  tfaa 
date  of  the  c^tificate,  and  that  both  tbe  daim- 
anta  had  on  that  day  executed  to  defendant  a 
written  release  of  all  thdr  rights  to  tbe  moa^, 
a  copy  of  which  was  set  out  in  titie  answer. 

that  plaintiff'B  failure  to  daiy  the  ezeco- 
tion  of  the  release  by  affidavit  filed  with  the 
clwk  of  court,  as  required  by  Code  CItU  Pioc. 
1  448,  admitted  the  genuineness  and  doe  execu- 
tion of  the  release,  and  It  most  be  tMkm  to  be 
what  It  appears  to  be  on  its  face. 

2.  Where  findings  are  waived,  everj  pre- 
sumpdcm  in  support  of  the  jndgmmt  must  t>* 
indulged,  except  such  as  are  cut  ofiF  by  tfaeape^ 
flcations  of  error;  and  though  there  ia  DOUiof 
In  tbe  testimony,  all  of  which  is  certified  to  be 
In  the  record  on  a^eal,  showing  the  date  <rf 
the  Mcecution  of  a  written  instrument,  the  jude- 
mrat  caunot  be  attacked  cm  aroeal  for  the  in- 
suffidency  of  the  evidence  in  this  respect,  when 
tliis  particuiar  ground  of  insuffideQey  was  not 
etiled  to  the  attention  <a  the  trial  eonrt  in  ^ 
spedflcatloaB. 

In  bank.  Appeal  from  sni>erior  court  dty 
and  county  of  San  Francisco;  J.  P.  Hoge, 
Judge. 

Action  by  one  Petosen  against  Jos.  w. 
Taylor  to  recover  money  alleged  to  hire 
heeji  recelred  by  defendant  for  plalutifTs  use. 
From  a  Judgment  In  defendants  f^vw.  plats- 
tiff  appeals.  Affirmed. 

Nagle  ft  NagAe^  for  vpellant.   J,  CL  Bataa. 

for  re^raodent 

PATEBSON,  3.  This  Is  aa  nctlan  to  re- 
cover the  sum  of  $780  claimed  to  be  dae 
plaintiff  on  two  causes  of  actioii;  tlie  flist 
Is  for  fl26  alleged  to  have  been'  receiTed 
by  the  defendant  fnun  one  Oalrert  for  the 
use  and  benefit  of  plaintiff,  and  the  othv 
la  tor  $655,  which  It  la  alleged  tlie  dtfCndam 
holds  for  plaintiff  aa  asaJgnee  oC  B.  *  b. 
Bonnett,  onder  a  c^lflcate  of  which  the  fol- 
lowing is  a  copy:  "This  Is  to  certify  that  I 
have  the  sum  of  f6S5.00  collected  from  tbe 
dty  and  oomt^  of  San  Frandaoo  in  the  aniti 
of  B.  Bonnett  and  a  H.  Packer  t*.  Tbe  GUy 
and  County  at  San  Francisco^  dalmed  by  Ehe 
Bonnett,  bnt  attached  In  tbe  aolts  of  Peter 
s^  TS.  B.  Bonnett  aa  the  num^  at  B.  Bon- 
nett, to  «iUde  settlemmt  or  salt  nseinst  me 
to  detormine  the  ownership  of  aald  sum. 
July  2,  1884.  Jos.  W.  Taylor.*'  Pindlngi 
were  waived,  Judgment  was  entered  in  Cstot 
of  defendant,  and  pintnttff  has  appealed. 

As  to  the  first  canae  of  action.  It  Is  sulD- 
dent  to  say  there  Is  a  anbetantlal  conflict  la 
the  erldence.  and  the  Jndgmoit  of  the  court 
thereon  must  stand. 

The  plaintiff  alleged  that  after  defeodant 
coQeeted  fran  the  dty  and  county  of  8rb 
Frandsco  the  $655  referred  to  in  the  last 
cause  of  action  stated,  and  aaslgned  aad  de- 
livered to  Bile  Bonnett,  tor  the  beneOc  of 
all  OMKwmed,  the  certificate  above  men- 
tioned, all  disptttea  aboot  the  ownnshlp  *A 
the  m«iey  were  settled,  and  the  tntawis 
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therein  of  boOi  Sle  and  B.  were  sold  and 
tranafored  to  plaintiff;  tbat  tberenfter,  to 
wit,  on  December  1,  188T,  plaintiff  nottfled 
defendant  ot  the  aaslgnnient  to  him,  and  de- 
manded pajrment,  which  demand  was  re- 
fused. In  his  answer,  defendant  denied 
plaintiff's  ownership  of  the  9655,  or  any  part 
thereof,  bnt  admitted  that  he  signed  and  de- 
Urered  the  Instrument  set  forth  in  the  com* 
plaint  He  alleged  that  all  dlsimteB  were 
settled,  and  the  ownership  of  the  projwrty 
determined,  oa  July  8,  18S4,  and  a  wrlttm 
release  glren,  of  which  the  following  Is  a 
copy:  "We  have  this  day  settled  all  of  onr 
affairs,  and  the  judgments  In  the  actions  of 
B.  Bonnett  ts.  The  Olty  and  County  of  Son 
Francisco  and  C  H.  Pai^er  tb.  The  City 
and  County  of  San  Francisco  belong  to  Jos. 
Vr.  Taylor.  [Signed]  B.  Bonnett  EUe  Bon- 
nett Jos.  W.  Taylor."  He  also  pleaded  In 
bar  of  the  statute  of  limitations,  and  two 
Judgments  in  bis  tuvm  In  actltms  brooght 
by  plaintiff  against  him  npon  the  same  caose 
of  action.  At  the  trial  the  instnunent  called 
a  "certificate"  was  Introduced  In  erldence^ 
with  proof  of  its  asslgnmoit  to  plaintiff 
Temt>»  80,  1887,  and  that  the  mtmey  had 
never  been  paid  to  Bile  B<Hmett  or  plaintiff. 
B.  Bonnett  testified  that  Peterseh  bad  a 
JndgmoLt  against  blm  for  f655,  and  attached 
that  amomit  In  his  hands*  which  moneys 
belonged  to  EUe,  but  which  Taylor  thought 
belonged  to  him,  (B.;)  that  Tayl(M-  ctdlected 
Beveral  thousand  dollars  on  the  claim  of  Elle 
•gainst  the  city  and  county  of  San  Fran- 
cisco, which  be  had  assigned  to  Taylor  tor 
eoUecti(Mi;  that  the  $055  was  a  part  of  this 
money,  and  Taylor,  Instead  of  paying  It  over, 
agreed  to  hold  It  as  custodian  till  all  dis- 
putes concerning  the  ownership  thereof 
should  be  settled.  Upon  this  showing;  ap- 
pelant claims  that  he  was  entitled  to  re- 
coTer  for  money  had  and  received.  The  cour 
tentlon,  howerer,  Ignores  the  effect  of  the 
failure  to  deny  the  execntlon  of  the  written 
Instrument  set  out  In  the  answer.  Section 
448,  Code  Civil  Proa,  provides  that:  "When 
the  defoise  to  an  action  is  founded  on  a  writ- 
ten Instrument  and  a  copy  thereof  is  c<»- 
tained  In  the  answer,  or  Is  aimexed  thereto, 
the  genuineness  and  due  execution  of  such 
Instrument  are  deemed  admitted  unless  the 
plaintiff  file  with  the  cleric,  wltldn  ten  days 
after  reoelvlng  a  copy  of  the  answer,  an 
affidavit  denying  the  same,  and  serve  u  copy 
thereof  on  the  defendant"  It  Is  not  claimed 
that  any  such  affidavit  was  filed  in  this  omae. 
The  gomlneness  and  due  execution  of  the  in- 
strument were  therefore  admitted,  and  It 
must  be  taken  to  bo  what  It  appears  to  be 
on  Its  face.    Sloan  t.  Dlgglns,  49  CaL  38. 

Plaintiff  alleged  In  his  complaint  that  the 
m<Hiey  was  to  be  h^  the  defoidant  nn- 
Aer  the  certificate  above  referred  to,  "imtfl 
certain  disputes  then  odstlng  in  the  owneiv 
ship  thereof  should  be  settled  and  deter- 
mined between  one  SUe  Bonnett  and  B.  Boo- 


fiett"  The  answer  alleges  that  such  settle^ 
mcnt  was  made  cm  the  Stl^day  of  July,  1884, 
at  which  time  the  statement  of  the  setde- 
ment  was  signed  by  the  three  parties  above- 
named.  The  certificate  Is  dated  July  2,  1884. 
The  settiement  was  made  six  days  later. 
Aiqtdlant  contends  that,  ss  the  settlement  is 
not  dated.  It  may  have  been  executed  the 
day  before  this  action  was  commenced,  and 
after  the  assignment  to  him  of  the  certlfl- 
cate;  but  as  findings  were  waived,  every 
presumption  in  support  of  the  Judgment 
must  be  indulged,  except  such  as  are  cut  off 
by  the  specifications.  The  aE^ellant's  sped- 
flcatlons.  In  this  case,  are  insufficient  as  a 
basis  for  an  attack  upcn  the  ground  that  the 
agreement  was  not  entered  Into  on  the  date 
alleged  In  the  answer. 

At  the  conclusion  of  the  evidence^  It  ts 
said,  In  the  statement  that  "the  foregoing 
was  all  of  the  testlnwny  of  the  parties,"  and 
appellant  contends  that  as  there  Is  nothing 
in  the  testimony  which  shows  the  date  of 
the  execatloa  of  the  Instrument  set  out  in 
the  answer,  and  above  referred  to,  no  pre- 
8umpti(»t  can  be  Indulged,  so  far  as  the  date 
of  the  Instrument  Is  concerned,  and  no  spedfl- 
catlon  was  needed.  Bnt  we  understand  the 
rule  to  be  without  exception  that  where  a 
decision  is  attadced  oa  the  ground  of  the 
insufficiency  of  the  evidence,  the  particulars 
In  which  the  evidence  is  claimed  to  be  In- 
snffldent  must  be  stated.  The  objection 
cannot  be  raised  for  the  first  time  In  this 
court  It  Is  only  fair  to  the  court  belo»-. 
and  to  the  party  resisting  a  motion  for  :i 
new  trial,  fiiat  &dr  attention  should  Ik< 
called  before  the  statement  is  settled  to  the 
partlcuhus  In  whldb  the  moving  party  dalms 
the  evidence  Is  Insnffiateat  Judgment  and 
order  affirmed. 

We  concur:  HARBISON.  J;  OABOUTTE. 
J.;  FITZGERALD.  J. 


COLUMBIA  A  P.  S.  B.  CO.  v.  OITT  OF 
SEATTLE. 

(Supreme  Court  of  WasUngton.  Nov.  IB.  1808.) 

CiTixs— ExTiKBtOK  or  Streets  over  Tidb  Lahds. 

Const,  art.  15.  i  3,  authoilidng  cities  to 
extmd  streets  to  the  "harbor  areas."  and  Act 
Peb.  28,  1890,  dedariq?  all  streets  In  cities  ex- 
teodinE  from  high  tide  into  navigable  waters 
public  highways,  do  not  authorize  a  city  to  ex- 
tend a  street  over  tide  lands  without  first  com- 
pensating a  prior  occairfer  and  improver  ^r  the 
property  taken  or  damaged,  since  such  act  ap- 

filies  only  to  Improved  ways,  and  not  to  imag- 
nary  ones.  Per  Stiles  and  Anders,  JJ.,  dis- 
scmnng. 

Dlss^tlng  opinion.  Vor  repurt  ot  nuj(^ 
Ity  (^hilon,  see  S8  Pae.  Rep.  824. 

STILES,  J.,  (dissenting.)  Tlie  foregoing 
opinion  does  not  make  any  reference  to  what 
I  consider  the  most  vital  point  in  the  case,  and 
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ttM  potnt  wbiek  ooght  to  caoaem  rsrersal.  AH 
otber  qneatlonc  aside,  the  aj^pellant  allowed 
tiiat  It  baA  beco  In  possealtn  tjt  theM  tide 
landj  far  manr  yeua  with  Its  raUroad  tra>eks 
and  madilne  Btu^M.  all  <rf  wblch  It  bad  oobi> 
Atmcted  an  piles.  The  premises  conatltoted 
a  railroad  whacf,  and  the  respondeat,  with- 
out any  regard  to  th»  appellant's  improre- 
mentB,  and  to  the  destnicttea.  of  some  of 
.'hem,  was  propoelng  to  open  a  street  when 
thiB  Injunction  salt  was  bnmght.  Wbat- 
STW  may  be  said  as  to  tbe  proper  conatmc- 
tlon  artlde  IS,  |  8,  <rf  the  oonatltutlon.  an- 
tboriztnc  titles  to  extend  streets  to  tbe  "har- 
bor areas***  I  am  sattafled  ttiat  the  legis- 
lature by  the  act  of  1800,  aotborlzlng  cities 
to  project  or  extend  the4r  streets  orer  tide 
lands,  did  not  for  one  moment  contemplate 
that  the  rights  of  "ImproTers"  of  tide  lands 
ehonld  be  taken  away  In  the  opening  of 
streets,  wltbont  compensation  to  the  own- 
ers. The  general  legislation  In  the  state  con- 
tradlcts  any  such  propoeltioo.  The  act  of 
the  same  year  coocemlng  school  lands  care- 
fully protected  every  Improver  of  them,  so 
that  he  oonld  not  be  dlBpossessed  until  his 
Improvements  were  paid  for.  arm  though 
be  were  a  more  squatter.  Wilkes  t.  Hunt, 
4  Wash.  100,  28  Pac.  Rep.  88a  And  so, 
in  dealing  with  the  tide  buids,  vrtiHe  the 
same  liberality  was  not  mantfeated,  by,ra- 
•qnlrlng  panduaers  of  those  lands  to  pay  f 
Improvemoits  wfaioh  they  had  not  them- 
s^es  placed  tlure,  the  right  of  pr»«mptloa 
was  given  to  IminvveCB,  wtdeb  waa  not  gtr- 
en  to  settlers  oa  sebooL  lands:  In  degree^ 
tbe  liberality  waa  equal.  Bnt  this  decision 
practically  holds  that  Imprarors  of  tide  lands 
hare  no  rights,  when  their  improvements 
biy>peii  to  be  In  tiie  comae  of  a  street  exten- 
sion. Tbe  act  of  Feb.  28,  1890,  (Laws  1880- 
90,  p.  733.)  declaring  all  streets  in  IncMrporat- 
ed  dtlea  wbidi  eztaided  from  tide  Into 
the  navigable  -w&ten  public  td^wi^B,  only 
applied  to  Improved  ways,  not  to  imaginary 
onea.  There  can,  hi  tbe  nature  of  thln^B, 
ba  no  such  thing  as  a  street  In  navigable 
waters,  nnlesa  it  la  In  the  shape  of  a  cauae- 
way  of  wood,  Irai,  stone,  earth,  or  some- 
tiUng  equivalent  I  hold  that  the  power  to 
project  and  extend  streets  over  tide  lands, 
granted  by  the  thirty-seventh  paragraph  of 
sectltHi  5  or  the  act  <^  March  24,  1800,  to 
-dtles  of  the  first  class,  was  intmded  to  bare 
gtredsely  the  same  applicatlMi  to  private  per- 
■aona  as  tbe  seventh  paragraph,  which  an- 
thorlxed  them  to  lay  out,  open,  and  extend 
■atreeta,  alleys,  etc,  and  of  the  eii^tta,  which 
-antboriaed  ttiem  to  diange  tbe  grade  of 
■streets.  Tbej  can  do  none  of  these  things 
«lthoat  compensation  to  the  owner  ot  prop- 
«rt7  taken  or  damaged,  and,  as  the  right  of 
^««nption  Imiring  to  a  tide-land  improvar 
fls  certainly  prc^eitr,  he  should  be  equally 
proteetad.  ne  act  at  Mardi  a4tb  was  pass- 
ad  wltli  an  emergeBcy  daoae,  and  wait  tata 
affaet  at  caesb  The  tide-land  aet  was  passed 


two  days  later,  and.  If  tture  In  any  emffle 
between  the  twm  tbs  War  aboold  prma 


ln.tte 


WOBK  et  aL  T.  NCmTHHBN  PAC  S.  CO 
(Snpreme  Court  of  Moatans.   Nor.  13,  ItBl- 
jTTDeiiBWT— Ehtht  Nhho  pbo  Tvkc 
Where  judgment  waa  entered  by  d»  t» 
ritorial  ooort  when  citttog  as  a  fiedenl  torn  a 
that  district,  and  after  statehood  the  rteaA 
piNrtaining  to  the  case,  except  the  book  m- 
tabling        jndgmeot  entry,  were,  punTtan:  'j> 
the  enabling  act.  tranafwred  to  the  state  con 
it  was  proper  for  the  latter  conrt  to  Mtsr  jaif- 
msnt  nunc  pro  tunc  on  tha  vwdlnt. 

Appeal  flram  district  court;  GflOlaAlB  esmr. 
Frank  KL  Armstrong,  Judge. 

Action  by  J<din  F.  Work  and  J<^  1. 
Locke  against  the  Northern  Pacific  nailna: 
Company  to  recover  for  the  killing  of  aniEcls 
by  defendant's  train.  From  aji  curdcr  des;- 
ing  Its  motion  to  vacate  tbe  JudgmcDt  • 
tend  far  plalnttfla,  defendant  appeala.  Af- 
firmed* 

Fw  tbnner  report,  see  29  Pac  aei^  Stt 

W.  A  Oollen,  for  ai^dlant.  Bl  P.  (U- 
wen,  for  respondents. 

HABWDOD,  X.  Oounsd  Cor  appeDut  n- 
marks  In  tbe  Inttodnetlon  of  the  present  obb- 
slderation  that,  wboi  this  caae  was  boc  a 
a  ftnrmer  a.ppealt  **fba  stetenaent  ot  tbtam 
therdn  made  recites  substantially  aO  tt 
busts  necessary  fw  tiie  determliiatlui  of  fli 
questions  arising  upon  tbe  i^reacnt  app«iL' 
Therefore  reference  Is  made  to  that  sa> 
ment  (11  Mont  lOS,  29  Pac.  Rep.  28n  tK 
an  exposition  of  the  oon^tloa  of  tbe  cw 
when  tbe  order  was  made  In  tbe  court  *^ 
low,  ftom  wblcb  tbls  appeal  was  tste. 
On  return  of  remittitur  on  tbe  fwmcr 
peal,  defendant  moved  the  district  court  :£ 
Gallatin  county  to  vacate  and  aet  aside  :^ 
Judgment  In  this  esse,  reowded  In  the  fai?^ 
meat  book  of  that  court,  on  I>ecemba- 1 
1800,  *for  tbe  leaaon  that  aaid  court  bri 
no  jurisdiction  to  enter  said  Judgment 
tbat  the  same  Is  void,  and  ct  no  tittn.' 
TbU  motion  waa  opposed  hj  re^ond«ca 
and,  upon  consideration,  tt  waa  orerniM 
and  the  Judgment  was  allowed  to  stand  » 
recorded  in  the  Judgment  bocric  of  said  eaC- 
from  which  order  overruling  said  toot:' 
this  appeal  Is  taken. 

It  will  be  remembered  by  reflerenee  » 
the  former  treatmrat  of  tUs  case  that  ^ 
trial  thereof  waa  had  and  Jtidgment  enter-? 
by  the  tenitorial  dtotriet  ooart,  Mtthie 
tbe  trial  of  causes  arising'  under  tbe  cucr" 
tntion  and  laws  of  tiw  United  States  In 
dlstritft,  frf  which  Gallatin  oonniar  waa  tbs 
a  part;  that,  <ni  tiie  ^mlsricm  of  Hentc- 
Itato  the  Union,  this  case,  together  wtth  tie 
record  wherein  the  Judgment  was  wr< 
and  an  its  belongings,  waa  tnnsftrred  tim 
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t  said  terrltoBial-  dlstirlct  court  to  tb«-  Ualtwd 
States  drcolt  ooort  for  the  diatrlct  of  iSan- 
tana,  bat,  oo  CMutdcntlrai  of  the  enabling 
I  act,  It  was  found  tbat  said  diatrlct  couvt 
wlttdn  and  for  Gallatin  county  succeeded  In 
JnriBdlctton  to  said  case,  Instead  of  tbe 
United  States  ooort,  as  was  first  s(q)iK>sed; 
r  tbat  tbffieiqran  tbe  rectffds  and  jfaip&n  per- 
taining to  this  case  were  transferred  to  tbe 
district  court  within  and  fw  Gallatin  coun- 
ty, excejvt  tbe  record  book  of  said  tarUorlal 
'  district  ooort,  wbnetn  the  jftoe&^laga  b1u>w- 
t  Ing  trial  and  Judgment  in  said  action  wore 
:  entered.  That  record  book  appears  to  hare 
been  committed  to  tbe  cnstody  of  tbe  United 
States  circuit  court  fw  the  diatrlct  of  Mon- 
r  tana.  Under  these  clrcnmstancea,  the  dis- 
trict court  within  and  for  Gallatin  county, 
finding  it  had  succeeded  to  jurisdiction  of 
said  case  and  tbe  existing  judgmmt,  but  be- 
ing without  Immediate  custody  of  the  rec- 
wd  wherein  said  judgment  was  entered, 
cansed  to  6e  recorded  In  its  Judgment  bo<^ 
on  December  9,  1880,  said  judgment,  de- 
nomlnatlBg  this  entrr  as  a  "judgment  nunc 
pro  tnne^  In  sidd  cause.  This  entry  la  at- 
tacked 1^  the  motion  of  appdlaat,  whleh  Is 
tbe  subject  of  the  present  appeal 
'  It  is  not  disputed  tliat  tbe  district  court 
of  Gallatin  county  has  comi^t*  Jurisdiction 
of  satd  case  and  Judgment,  as  held  by  tbe 
United  States  court  In  Its  Interpretation  of 
the  enabling  act  A  court  of  general  jurls- 
I  diction  has  inherent  powor  to  supply  a 
1  missing  record  In  a  cause  within  Its  jurls- 
;  diction.  1  Blade,  Jndgm.  I  120;  1  Freem. 
;  Judgm.  i  89.  And  we  do  not  concdre,  nor 
has  there  been  shown,  any  difference  In 
princiite  In  tbe  matter  of  supplying  a  rec- 
4ml  which  Is  missing  from  Hie  coort  ha^ng 
jurisdiction  ot  the  case,  by  reason  of  the  orig- 
inal hsvtag  been  taken  away  1^  lawful  au* 
thorlty,  and  supplying  a  record  which  Is 
missing  hf  reason  of  tbe  oritfnal  bavlng 
t>een  lost,  destroyed,  w  wantonly  abstracted. 
Here  was  a  case  within  the  Jurisdiction  of 
tbe  district  coort  of  Gallatin  county,  bat 
tbe  record  ctrnteUd^  Hie  original  entry  of 
the  Judgmnt  therein  was  not  in  the  custody 
of  that  coort,  because  said  reoml  bad, 
through  the  munidpal  changes  occurring  by 
tbe  admission  ot  Montana  Into  tbe  Union, 
been,  lawful  anthorlty,  placed  In  the  cus- 
tody of  another  court  Under  these  drcum- 
atancee,  we  ttdnk  the  court  baTlng  Jnrisdlc- 
tt(m  of  stid  Judgment  had  authority  to  cause 
tbe  reowd  thereof  to  be  supplied  by  an  en- 
Cry  In  Its  own  Jadgment  book;  and,  mwe- 
«Ter,  Uiat  soch  action  was  eminently  pnqwr, 
to  the  end  that  tbe  record  of  the  court  to 
which  Jurisdiction  of  the  Judgment  bad  been 
transfmed  sbonld  show  tbe  same  and  all 
Anther  proceedings  therein.  This  entry  In 
qaastlon  maj  not  be  "y  tbe  entry  mt 


a  jadgment  nunc  pro  tunc.  It  would  seem 
to  be  more  in.  the  nature  of  sui^lying  a 
missing  record,  which  had  been  brought  into 
ezlstenoe,  bat  which  was  oot  of  th»  cwtedy 
of  tbe  court  having  Jurisdiction  tbeieof. 
Howerer,  no  question  on  ttiat  score  is  raised 
by  appfdlant  nw  Is  there  any  oomplatait  Itet 
the  record  of  said  Judgment  placed  iu  tbe 
Judgment  book  of  the  district  court  of  Galla- 
tin coonty  of  December  9,  1890,  differs  in 
aaty  material  particular  from  the  original 
record  of  the  Judgment  In  urging  this  mo- 
tion to  strike  said  entry  ttom  the  record, 
counsd  for  appellant  turns  against  rcspond- 
enta'  counsel  the  edge  of  his  own  argument 
on  the  former  appeal,— that  said  entry  of 
December  9,  1890,  was  a  "useless  formality," 
and  holds  up  to  Tiew  his  inconsistency  In 
now  attempting  to  maintain  tbe  usefulness 
of  that  formality.  This  Inconsistency  of  re- 
spondents' coimflel  appears  to  be  tb9  main 
ground  upon  which  appellant  expects,  to 
maintain  bis  position.  We  would  not  be 
Justified  In  holding  the  action  of  a  court  et- 
roneons  slmidy  because  of  shifting  or  Incon- 
sistent positions  assumed  by  counsel  In  re- 
spect tba*eto,  when  such  action  comes  under 
consideration  in  Tarlous  appeals.  Following 
such  criterion,  Judicial  view  would  "turn  Its 
course,  like  a  weatlier-rane,  to  every  wind 
that  blows,**  Instead  of  proceeding  upon  real, 
substantial,  and  harmonious  reasons.  The 
question  on  the  former  appeal  was  whether 
the  Judgment  In  this  action  bad  been  en- 
tered by  the  territorial  court,  and  that  ques- 
tion was  disposed  of.  Not  only  so,  this 
court  refused,  on  motion  tor  rehearing,  to  in- 
terfere with  the  action  of  tbe  district  cc-urt 
of  Gallatin  county  in  respect  to  recording 
said  Judgment  In  its  Judgment  book,  al- 
though  counsel  sooght  to  hsTe  that  entry 
declared  void,  on  the  ground  that  two  Judg- 
meuts  were  recorded  against  defendant  in 
said  action,  both  of  which  it  would  find 
"potential  realities"  In  the  future.  But  that 
motion  was  denied,  becattse  there  appeared 
to  be  no  foundation  for  such  proposition. 
The  United  States  court  In  charge  of  said 
record  for  other  purposes,  disclaimed  all  Ju- 
risdiction of  said  case  and  Judgment  and, 
moreover,  pc^nted  out  that  the  district  court 
within  and  for  Gallatin  county  succeeded  to 
such  Jurisdiction.  Under  such  eondlriona, 
tbe  federal  court  whfle  disdalmlng  Jurisdic- 
tion of  that  Judgment  wotdd  not  midertake 
to  exectite  it  Our  consldwatlon  of  this 
matter  brings  us  to  the  conclusion  that  the 
ordo"  of  the  district  court  of  Gallatin  county 
refusing  to  dimlnate  the  record  of  said  Judg- 
ment from  its  Judgment  book  ought  to  be 
affirmed,  and  an  order  will  be  entered  by 
this  court  to  that  effect   Order  affirmed. 

FBMBIDRTON,  a       ud  DiB  WITT, 
Qoncnr. 
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ffkvraM  Ooort  of  Uontana.  Nor.  2,  ISOS.) 

AnAOKim(T~LBTT~HoTioi  TO  DsmmAiiT. 

Code  OiTil  Proc  I  181,  which  ixvTidei 
fliir  tlie  attachment  of  the  prxtp^tj  ot  defendant 
"a*  eecnrity  for  the  eatiifaction  of  ao^  judg- 
ment that  mar  be  recovered  in  the  action,  on- 
leM  defendant  glre  good  and  sufficient  eecnritj 
to  eecare  the  parment  of  said  jadgment,"  does 
not  regal  re  the  writ  of  attachment  to  be  served 
on  defendant,  and  an  <vportnnltj  to  b*  given 
him  to  give  a  bond  or  make  a  d^XMdt  (tf  money, 
prior  to  the  lerj  on  his  propertr* 

Appeal  from  diitzict  court,  Gallatin  coun- 
ty; Frank  K.  AimatroDC,  Jodga 

Action  by  George  B.  Hoffman,  as  rectirer, 
agalnat  John  W.  Imea.  From  an  order  de- 
nying a,  Buytlon  to  aet  aaMe  aa  attadiment, 
iO^endant  appeals.  Affirmed. 

BL  P.  Oadwdl,  for  appelant  Hartman  ft 
Biirtmant  A"  voaponden't 

DB  Wm,  X  This  la  an  appeal  by  de- 
fendant  below  from  an  order  of  the  district 
ooort  refusing  to  dlBsoIve  an  attachment 
Tb0  moUfHi  in  ttie  diatilot  conrt  waa  made 
npoD  aereral  gnxmda,  upon  only  one  of 
which  appellant  now  reliea.  ThtX  we  will 
examine.  Appellants  contention  waa  and  Is 
that  the  attachment  should  hare  been  dia- 
aolred  for  the  reaiiHi  that  the  wilt  waa  not 
s«Ted  tqxm  talm.  and  opportunity  gtwa  to 
him  to  give  a  bond,  w  make  a  depoalt  of 
money,  prior  to  the  lery  upon  his  property. 
Appellant  r^ea  uptm  that  ptxtlon  of  aectlon 
181,  Oode  OiTll  Fvoa,  aa  ft^wa:  '^le 
plaintiff  at  ttie  time  of  leaning  the  anmmona, 
or  at  any  time  afterwards,  may  have  the 
pn^erty  ot  the  dtfoii^t  not  exempt  ftom 
execution  attached  as  security  for  the  saHa- 
dactlon  d  any  Judgment  that  may  be  recor- 
ered  In  aald  acttoo,  nnleas  Uie  defoidant  give 
good  and  saffldeat  aecarlty  to  seciu-e  tbe 
payment  of  aald  Judgment"  His  position  la 
that  the  law  does  not  allow  the  levy  ot  the 
writ  unleaa  defendant  la  first  given  oppor- 
tnnity  to  secure  payment  of  any  Judgmoit 
Uiat  may  be  obtained  by  girlng  bMid  or  de- 
positing moB^.  The  wtude  object  of  the 
attachment  law  Is  to  obt^  security  tar  the 
debt  dalmed  In  the  action.  If  the  debt  be 
alredy  aecnred  by  a  mmrtgage,  Uoi,  «■  pledge 
upon  real  or  persMial  property,  (sectton  181, 
Oode  Oivil  Proc,,)  tbe  writ  ot  ^tacbment 
cannot  be  iaaned;  bnt  If  the  debt  be  nnse- 
onred,  the  creditor  may  procore  securi^  np- 
OD  the  pnpeartj  of  defendant  debtor  through 
tiie  legal  process  of  attacbmeot  When  this 
procesa  Is  set  In  motion  tlie  ali^ff  la  re- 
quired to  attach  and  safely  keep  so  much 
I»operty  of  tiie  debtor  aa  may  be  sufficient 
to  aatlafy  tbe  dalma  demanded,  unless  the 
Mendant  dcvoalt  the  amount,  or  giro  the 
sberifl  security  by  a  good  undertaking.  Sec- 
tion 184,  Oode  GItH  Proc.  It  Is  not  the  in- 
tntloa  at  the  statute  that  tiu  ofllcv  shall. 


with  tills  extraordinary  writ  In  bU  hands, 
await  the  actlmi  of  the  defendant  In  glring 
security.  Tbe  defendant  may  be  absoit  from 
the  Jurisdiction.  Other  officers  with  other 
attachmenta  may  be  seeking  precedence  in 
a  levy.  It  Is  not  to  be  hdd  that  the  officer 
Is  to  await  the  pleasure  of  an  attaditneit 
debbv  in  giving  security.  On  the  other 
hand,  the  reasonable  officer  would  extoid 
all  prt^r  opportunity  to  tbe  debtor  togtretbt 
security  contemplated  by  the  attachment 
law,  provided  that  he  did  not  In  any  way 
Je(^ard  the  obtaining  ot  the  security  Uirongh 
a  lery  upon  property.  The  law  gives  the  de- 
f^dant  the  right  to  release  the  levy  upon 
his  property  by  giving  the  security  at  anj 
time;  bnt  the  defendant  In  this  caae,  whUe 
he  CMnpIains  that  he  was  not  given  notice 
that  the  levy  was  to  be  made,  and  that  there- 
by he  did  not  have  oppmtunlty  to  give  s?- 
curity,  stlU  he  is  in  this  position  that  he  did 
not  at  the  time  be  discovered  the  levy,  or 
at  any  time  since,  offw  any  security.  He 
concedes  that  the  Issuance  of  the  writ  was 
regular.  He  asks  that  Ms  property  be  re- 
leased from  a  levy  made  up<m  a  regnlir 
writ,  and  he  asks  this  without  tendering  any 
b<md  or  any  deposit  of  money.  The  district 
court  vesy  properly  denied  his  motion,  and 
that  order  la  herein  affirmed. 

HARWOOD,  eoncma 


JONBS  V.  FBSOT  et  aL 
(Supreme  Court  of  Colorado.  Oct.  80,  18084 

Qnmuor— Aonov  tor  Bbuoh  —  Pbxtobiiaki 
BT  PuiHTin  —  TutAmvaa  —  AonoH  asaisit 
AnioHisnuTOL 

L  Defendant  agreed  to  transf^  to  plain- 
tiffs certain  mining  stock  In  exchange  for  shsra 
of  another  company  and  $25,000  in  cash,  snd 
goaranded  an  annual  dividend  of  3  per  c«it.  tw 
the  mining  stock.  The  cash  payment  was  to  be 
deposited  with  a  trust  company  nntii  tite  title 
to  certain  propwty  was  perfected  In  the  minisf 
company.  D^mdant  failed  to  pay  the  din- 
dmds,  and.  In  an  action  therefor,  ^alntilb  il- 
leged  the  exchange  of  stock,  and  the  deposit  of 
the  cash  with  tbe  trust  company,  but  did  not 
allege  that  defendant  recrived  Uie  cadt  from 
sach  company.  Bdd,  that  the  OMnplaint  fail»I 
to  show  a  cause  of  action. 

2.  Under  (Mvll  Code,  {  222,  proridlng  that 
tbe  judgment  may,  when  justice  requires  it.  de- 
termine tbe  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselres.  where  tlif 
answer  shows  that  one  ot  the  plaintiffs  hsid  be- 
come Jointly  liable  with  defendant  on  the  eoa- 
tract  In  suit,  a  general  demurrer  to  such  an- 
swer shoaid  be  orermled. 

8.  Since  Mills'  Ann.  St.  |  4703.  proTides 
that  no  nectttion  shall  issue  on  any  jndgoMOt 
against  an  administrator  or  executor  unless  it 
be  reeor«ed  in  the  county  court,  but  that  the 
party  recovering  such  jadnnent  shall  cause  a 
transcript  thereof  to  be  filed  in  the  cou&tv 
court,  and  the  same  be  classed  and  paid  mi 
other  demands  against  the  estate,  a  indgmcBt 
of  the  district  court  is  erroneous,  where  It  it 
entered  against  the  administrator  pMeonallj, 
and  an  execution  thereon  awarded. 

4.  Action  may  be  bron^t  in  the  districi 
oonrt  agmfaDSt  a  deeedent's  estatek  p— »*"c 
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mtaUctrstloa,  wltboat  lint  iveaoitiiiK  Um  eUIm 
to  the  coontr  court  for  allowanoe. 

5.  An  aniwer  allegiiif  that  defeodant  *'de- 
bIm  any  knowledge  or  informatioD  safficient  to 
form  a  belieT'  aa  to  the  allegations  of  the  cmq- 
idaiot  is  defecttve,  as  it  does  Dot  show  that  he 
could  not  have  obtained  such  Information. 

Brror  to  dtotrlet  coart,  Arapahoe  coxmtr. 

Action  for  breach  of  omtract  b7  T.  Morris 
Perot.  W.  Henry  Satton,  and  others  against 
James  A.  Jones.  adniliU8tratM>  of  the  estate 
of  Isaac  Gooper.  deceased.  Plalnttffli  had 
judgment,  and  defendant  brims  error.  Be- 
rersed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HATT.  0.  J.: 

For  the  first  canse  of  action,  defendants  fn 
error,  as  plaintiffs  bdow,  all^  that  on  Jan- 
nary  28,  1882,  plalntlflta  and  others  were  the 
owners  of  certain  Roartng  Fork  ImproTfr 
ment  Company  bonds,  and  that  said  parties 
mtwed  Into  a  wilttCT  agreement  wtth  Isaac 
Cooper  with  reference  thereto,  setting  forth 
the  Instroment  In  baec  rerba.  So  far  as  the 
prorl^na  <tf  the  ^reement  are  necessary 
to  a  ccHTSCt  imdttstandlng  of  the  present 
oontroTWsy,  they  are  as  ft^ws:  Oooper- 
agrees  to  forthwith  organize,  and  cause  to  be 
Incorporated,  a  company  to  be  called  the 
**Pearl  Mining  Company,"  <hi  the  basis  of 
$5,00a000  capital,  divided  Into  600,000 
shares  at  a  par  ralne  of  910  each,  of  which 
IIT.OOO  shares  are  to  be  reserred  In  the 
treasury  of  the  company  as  working  capital, 
to  corer  expenses  of  beginning  and  carrying 
on  the  operationft  of  the  company;  the  said 
CkMpa  further  agreeing  to  oonrey  to  said 
company  certain  mining  claims  located  in 
Pitkin  and  Onnnlson  counties,  Colo.  The 
agreement  farther  witnesses  that  said  par- 
ties of  the  second  part.  In  consideration  of 
the  premises,  agree  to  deposit  with  the  Guar- 
antee Tmst  A  Safe-Deposit  Company  of 
PhUaddphla  cash  to  the  amoont  of  60  per 
cmt.  of  the  par  ralne  of  their  respectlTe 
holdings  of  bonds  of  the  Roaring  Fork  Im- 
provement Company,  to  be  held  by  said  com- 
pany until  H.  P.  Bennet,  Esq..  of  Denver, 
Colo.,  shall  have  passed  the  title  of  the  said 
Cooper  to  the  aforesaid  mining  claims;  and 
apon  such  passing  of  title,  and  conv^lng  of 
same  by  Cooper  to  said  Pearl  Mining  Com- 
pany, said  parties  of  the  sec<md  part  agree 
to  exchange  with  Cooper  said  Roaring  Fork 
XmproTcment  Company's  bonds,  with  ac- 
crued Interest  thereon  to  January  1,  1882, 
and  cash  deposited  as  aforesaid  with  said 
Guarantee  Company,  for  stock  In  the  said 
Pearl  Mining  Company,  npon  which  a  divi- 
dend of  three  cents  per  share  per  annum 
shall  be  guarantied,  as  hereinafter  set  forth. 
Upon  oonsmnmatlon  of  said  exchange,  the 
said  parties  of  the  second  part  agree  to  sur- 
render to  Cooper  all  the  stock  of  said  Roar- 
ing Fork  Improvement  Company  received  as 
bonus  for  the  bonds  so  exchanged,  and  to  re- 
lease and  pay  over  to  blm  said  cash  deposit- 
ed with  the  Ouarastee  Company.   In  consid- 


eration of  the  premises,  Cooper  agrees  to  ex- 
change the  stock  of  the  Pearl  Mining  Com- 
pany for  the  stock  and  bonds  of  the  Roaring 
FOTk  Improvement  Company,  with  accrued 
Interest  thereon  to  January  1,  1882,  and  cask 
as  above  set  forth,  and  promises  to  pay  a 
dividend  of  three  cents  per  share  per  annui» 
In  cash  tnm  February  1,  1882,  upon  such 
stock  as  shall  be  thus  exchanged  for  bonds 
or  cash;  Cooper  to  deposit  as  collateral  se- 
curity for  the  payment  of  said  dividend,  as 
aforesaid,  all  the  stock  and  bonds  received 
by  him.  It  Is  further  agreed  that  upon  de- 
fault of  Cooi>er  to  pay  the  whole  of  saia 
dividend,  as  aforesaid,  npon  all  stock  ex- 
changed for  bonds  vrlth  accrued  Interest  or 
cash  as  afwesaid,  then  recourse  may  be  had 
by  the  parties  of  the  second  part  "(1)  to  the 
wiforcement  of  the  sale  of  coDateral  security, 
and  of  the  penalty,  as  in  mann^  provided; 
(2)  to  the  said  Isaac  Cooper,  whose  individ- 
ual liability  to  pay  said  dividend  as  afore- 
said. It  Is  distinctly  understood,  shall  extend 
only  to  that  portion  of  said  stock  which  has 
been  exchanged  by  blm  for  cash  as  afore- 
said." This  divldoid  to  be  paid  until  0» 
cents  per  share  In  cash  shall  be  tendered 
him  for  all  stock  npon  which  a  dividend  Is 
guarantied.  It  is  farther  agreed  that  said 
Cooper  Is  to  maintain  the  organization  of  the 
Roaring  FMk  Iminrovement  Company,  and 
to  obtain  title  to  the  Aspen  town  site  through 
tho  Aspen  Town  &  I^aod  Company.  A 
transfer  from  certain  parties  interested  In 
the  contract  to  the  plaintiffs  In  this  case. 
Indudlng  W.  Henry  Sutton.  Is  aUeged,  aud 
also  tiie  organliatlon  of  the  Pearl  Mining 
Company  as  provided,  and  that  the  title  to 
the  mining  property  mentioned  was  duly 
passed  try  H.  P.  Bennet,  Bsq.,  and  the  deeds 
conveying  the  same  executed  and  delivered 
to  the  Pearl  Mining  Company,  in  pursuance 
of  said  agreement  It  is  furthor  aUeged  that 
plaintiffs  exchanged  with  said  Cooper  said 
stodt  and  bonds  of  the  Roaring  Pork  Im- 
provement Company  held  by  them,  and  de^ 
posited  with  the  Gtiarantee  Trust  &.  Safe- 
Deposit  Company  of  Philadelphia  $22,500  In 
cash,  which  was  half  of  plaintiffs*  holdings 
of  the  bonds  of  said  Roaring  Fco'k  Improve- 
ment  Company,  and  received  In  exchange 
therefM",  from  said  Cooper,  stock  In  the 
Pearl  Mining  Company  to  the  amount  of 
112,705  Bbares;  that  87,000  of  said  shares 
represents  the  $22,500  In  cash,  on  which 
shares  Cooper  was.  by  the  terras  of  his  con- 
tract, required  to  pay  annually  a  dividend 
of  8  cents  per  share  from  the  Ist  day  of 
February.  1882,  up  to  the  time  of  bringing 
the  Bolt  It  is  further  alleged  that  no  part 
of  said  dividend  has  tieen  paid.  The  sale  of 
the  collateral  security  ia  alleged  to  have  t>een 
made  In  manner  provided,  reallring  the  sum 
of  $660.  For  the  second  canse  of  action.  It 
Is  alleged  that  on  or  about  the  15th  day  of 
August,  1882.  at  Philadelphia.  In  the  state 
of  Pennsylvania,  plaintlfles  loaned  to  said 
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Iwae  Coop^-,  at  his  ^edal  iDBtanea  and  do- 
quest,  the  mun  at  ^,000.  whlcb  aald  sum 
Cooper  was  to  repay  to  plalatiffs  within  a 
naatMiaMe  time,  with  interest  at  the  rate  al 
4  per  eaxt.  par  amram  from  the  ttne  of  aM. 
loan  until  the  same  waa  repaid;  that  the  refr- 
auiatde  time  In  which  said  Ooopcar  agreed  to 
pay  said  money  expired  on  the  1st  day  ot 
Jannarr,  18S8;  and  that  neither  said  Ooofiet^ 
In  his  llfettm^  not  the  said  defondant  since 
bis  death,  has  paid  plain  tiffs  any  part  of 
said  sTun.  The  amended  answer  to  this  com- 
plaint, upon  which  answer  the  action  was 
tried,  admits  death  of  Isaac  Cooper,  and  tiie 
app(4]itm«it  <a  the  defendant  as  admlnr 
Istrator;  admits  organization  of  the  Peart. 
Mining  Company,  and  its  acquMtlut  of  title, 
as  described  In  the  complaint;  admits  that 
Isaac  Ooao&i  transferred  to  plaintUEs  Ml,- 
166%  shares  of  stock  of  the  Pearl  Mlttli« 
Company,  bat  d«lea  that  41,666%  shares 
th«eof  represent  the  amount  ot  said  stoA 
OTrhangwd  tar  cash,  for  wUcb  ffiiidcnAi 
were  gnarantted;  admits  sale  of  flie  coUat- 
eral  secnrlty  for  the  amount  alleged,  bat 
avCTS  that  such  sale  was  coUnlTO  and  frand- 
nlent  To  matters  net  adndtted.  there  is  an 
attempt  at  denbU.  For  a  fnrtber  answv  and 
defense,  the  defendant  alleges  that  no  de- 
ma  od  was  erer  made  br  said  plalnitDb  upon 
Cdopw,  nor  his  administrator,  for  the  pay- 
ment of  tbe  alleged  demands  alated  In  the 
complaint,  and  that  nettber  of  said  demands 
was  ever  filed  In  <r  ezUMted  against  tie 
sstate  oC  Isaac  Gmver  In  th»  county  court  of 
Arapahoe  eonaty*  where  the  admlolatratlen 
of  tbe  estate  waa  being  bad.  For  a  second 
defense,  the  statute  of  llmltatlona  is  pleaded. 
In  tbe  third  dsfenaek  as  amended.  It  Is  ai- 
Isged  that  then  Is  mlMstodee  otf  partin 
plaintiff  In  this  actioBt  In  the  Joinder  <rf  tbe 
said  W.  HouT  Sutton  as  <aa  of  tbe  ptafai- 
tlffii  hmm.  In  this,  to  wit,  that  oi  tbe  1st 
day  <^  Hay,  18B2.  a  written  agreement  was 
entered  Into  between  Button  and  Cooper,  by 
the  terms  of  which  agreement,  among  other 
things.  It  la  aneged  that  Sutton,  one  of  ttw 
pjalntflfti  below,  assumed  and  agreed  to  iMy 
one-baU  ot  any  UabUlty  that  ultfit  occur  to 
Qooj/ar  br  ifsson  ot  the  agreemeat  sneS  on 
herein.  The  legal  effect  of  this  agreement 
Is  pleaded  In  detaU.  As  &  fourth  and  foiv 
tber  answer  and  defense,  and  also  by  way  of 
counterclaim,  a  ftandulcnt  sale  of  the  col- 
lateral security  deposited  by  Sutton  Is  nl- 
Wed,  In  which  Iraodulent  ssle.  It  Is  averred, 
all  tbe  plaintiffs  partlcfpatpd.  The  facts 
•omstltutlng  the  fraad  are  not  spcdfleally  sot 
Cocth.  A  demurrw  wss  filed  to  each  at  tbe 
lefenses  set  up  ta  the  answer.  The  de- 
rnnirer  having  been  withdrawn  as  to  the  seo> 
end  defease  It  wss  sustained  as  to  the  flzst 
and  third  defenses^  and  overmled  as  to  tbe 
fourth.  To  the  defenses  remaining,  a  i»pH- 
eatkn  was  thereafter  filed.  A  trial  to  the 
eoort  xesnlted  In  ftodlngw  in  favor  of  tbe 
fbdntUEs  In  tbe  sum  at  «ia.SIB.   A  motion 


(0^ 

for  a  new  trial  wss  filed,  and.-  eramled,  ltd 
Judgment  rendered  upon  tbe  Xi 
rerere©  this  Judgment,  tbe  case  la  brBo^ 
here     writ  of  error. 

Bennet  de  Bennet,  for  pi«^in"y^  In 
R.  D.  Tbompscm  snd  W.  Hcaity  Sotton,  fbr 
def  emdanto  In  error: 

HAYT,  a  (after  statins  Hw  ftm 
It  Is  oontended  that  the  flnst  eanaa  of  x 
tlon  upon  which  plaintiffs  rdy  Is  fataflr 
defective  by  reason  of  the  failure  to  jieai 
tbe  payment  eC  (22.500,  wtaldi,  under  tb» 
contract,  file  pUlntUFs  were  to  pay  to  0» 
defendant  Isaac  Cooper.  One  of  tbe  cosdi 
tions  of  the  oontract  sued  on  required  At 
parUes  ef  the  second  part  upon  the  conn- 
matlon  of  said  ezcbange.  to  sorrenda-  to  niil 
Cooper  all  tbe  stedc  of  said  Roaring  Fnfc 
Inwrovemeat  Compsny  reoelTeA  as  baans  fa 
the  bonds  ae  CTttfaanged,  and  to  release  ud 
pay  over  to  him  said  cash  dspoalted  with 
Ooaxantee  Gompaaiy.  The  perltonnanc*  d 
this  ocmditioQ  on.  the  part  ot  plaincifCi  k  at 
leged  as  foDetwa:  "The  platntifrs  fTtirbiwr' 
wdtta  said Ceoper  tte etfd  stodc  and  bo^rf 
tiw  Boarfaig  Vaik  Inqnoranoit  Oaavm 
held  by  them,  and  Aeposited  with  the  Qas- 
SBtce  Trust  ft  Safe-I>qpoBlt  Oaaapanr  «f  Pid- 
adalpUa,  la  the  state  ot  VaamrVnaOx,  VS.- 
GM  In  cuh,  widdi  was  half  at  platmi^ 
hoIdlttgB  of  the  hmda  of  said  Boarlng  F«k 
Impioveiasnt  Companir.  and.  reectved  is  » 
ohao0»  thsicAir,  from  said  Gorier,  stock  e 
the  Pearl  Mining  Companjt.  <sa  tbe  bsrii  ti 
itetesn  snd  two>tlilrda  daOaca'  wortli  ef  iki 
stDdcotf-said  PeailMlntawClsaBpaqy  fbrwi 
rtollnr  In  hsnrts  nf  t\m  ITwnil^  Tiaiiiwi 
m&at  Company,  tegethsr  wiflk  aecmed  bnr 
est  thereon  up  to  Jamisry  1,  1882,  wbM  t 
tereet  anunnted  on  tbe  laatnamea  day  ai 
date  to  the  amn  ot  V8,8lfi;.  wUch,  togctbrr 
wUb  tte  eald  |«6,00»  of  bonda  and  msi 
$22,600  In  cash,  made  the  sum  of  f7032S.  ftr 
which  platnttfBi  received  tmm  aald  Om9« 
$1«227,Q60  irarth  of  the  capital  stock  of  tht 
Peari  Mining  Oompany,  oc.  what  to  eqein- 
lent  tbweto,  122.706  diarea  of  the  cipi'*! 
stock  ot  said  Peaxl  Mlntaig  Gmaafwi^  M 
87,000  ef  eidd  sharea  represents  Ibe  ISIS"' 
ta  caeb  so  as  sfbnsald  paid  over  by-  pisiatfft 
to  said  Cooper,  on.  whldi  laat-nansed  nsaiM 
of  ehares  said  Cooper  ought,  under  said  eta- 
tract,  to  have  annually  paid  to  said  puindai 
said  guarantied  dtrldud  of  three  cente  v 
share  fkom  the  said  1st  day  ef  >*ebras>y,  A. 
D.  1882.  op  to  tbe  present  time."  Ot  Of 
foregoing.  It  is  to  be  aodoed  ttiat  tt  ftk 
short  of  on  allegatbm  of  petftmuance  of  tt' 
eondldon  of  the  contract  by  wlddi  plslatift 
obligated  ttremselvee  to  make  a  cnk  per 
moit  to  the  defendant  Bxamlnliv  ibr 
l^eadbigs  for  tba  porpoee  of  aaevrtalalaF  t- 
what  antecedent  statement  the  weeds  "so  » 
aforesaid"  reflv,  we  And  tbe  only  otiwr  aE- 
gatloa  la  reference  to  tbe  paynseut  «C  oufe  k 
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that  the  same  had  been  deposited  with  tlie 
<5aarantee  Trast  A  Safe-Deposit  Companj  of 
Philadelphia.  This  prior  clause  is  not  an  al- 
leseatton.  nor  equivalent  to  an  alleeation.  of 
the  jjayment  of  the  money  to  Cktoper;  and 
the  subaeQuent  dause,  dependent,  as  It  1b,  up- 
on the  prior  datuw,  and  refcrrlnf  specifical- 
ly thereto,  amounts  simply  to  an  allegation 
of  the  deposit  of  such  money  with  the  Phlla- 
d^phla  Company.  The  complabit.  therefore, 
foils  to  state  a  cause  of  action.  In  that  It  does 
not  allege  performance  on  the  part  of  plaiu- 
tifTs  of  one  of  the  essential  conditions  im- 
posed upon  them  bjr  the  terms  of  th^  con- 
tract. 

A  general  demurrer  to  defendant's  third  de- . 
tense  to  plaintiffs'  first  cause  of  action  was 
filed  and  suBtalned  In  the  court  below.  In 
this  defense  It  Is  alleged,  among  other  things, 
ttiat  on  the  1st  day  of  May,  1882,  Sutton  and 
one  D.  H.  Bradley  and  Isaac  Cooper  made 
und  entered  Into  a  written  agreement  be- 
tween them,  In  which  agreement,  among  oth> 
«r  things.  It  was  expressly  provided  that  the 
-said  Sutton  and  Cooper  were  joint  owners 
and  equal  partnets  In  and  to  all  the  capital 
-stock  and  bonds  of  the  Roaring  Forklmprove- 
ment  Company  mentioned  In  plaintiffs'  com- 
plaint, tlien  owned  or  held  by  said  Isaac 
Cooper,  or  that  laigbt  thereafter  be  acquired 
by  him,  and  also  that  all  expeaaes  thereafter 
Incurred  and  outlays  made  by  Isaac  Cooper 
in  the  conduct  of  the  affairs  of  the  Boadng 
Foife  Improvement  Company  were  to  be 
-shared  by  Cooper  and  Sutton.  It  Is  also  al- 
lied that  an  the  expenses  accruing  to  Coop- 
■er  under  and  In  accordance  with  the  terms  of 
the  agreement  known  as  the  "Dividend 
Agreement"  should  be  equally  shared  by 
Oxtper  and  Sutton,  and  that  such  profits  as 
might  accrue  by  reason  of  the  matters  and 
things  aforesaid  should  be  equally  divided 
between  them,  share  and  share  alike,  and 
that  an  equal  division  of  the  stock  and  bontis 
of  the  Roaring  FoA  Improvement  Company 
flhould  be  made  between  theuL  The  court 
-MTcd  In  sustaining  the  demurrer  to  tlUs 
pleading.  If  the  facts  alleged  are  true,— and 
they  must  be  taken  as  true,  as  against  the  de- 
murrer,—the  plaintiff  Sutton  bad  become 
Jointly  liable  with  defendant  Cooper  upon 
the  agreement  which  constitutes  the  basis  of 
the  first  cause  of  action  as  pleaded.  The  de- 
fense should  have  been  permitted  to  stand, 
to  the  end  Qiat  In  this  action  ttie  ultimate 
rl^ts  of  the  parties  may  be  determined,  as 
between  themselves,  as  provided  by  section 
^2  of  the  Civil  Code:  "Sec.  222.  Judgment 
mi^  be  given  for  or  against  one  or  more  of 
•ereial  plaintiffia,  and  for  or  against  one  or 
more  of  several  defendants;  and  It  may, 
when  the  Justice  of  the  case  requires  It,  de- 
termine the  ultimate  rights  of  the  parties  oo 
each  tide  as  between  themselves." 

The  Judgment  of  the  district  court  Is  bad 
In  form,  in  that  the  admiuistrator  is  person- 
Ally  charged,  and  also  for  the  reason  the  exe- 


cution Is  awarded.  In  the  event  of  a.  reoor- 
ery  by  the  plaintiffs,  the  Judgment  should  be 
against  the  administrator  de  bonis  testatorla. 
Mills'  Ann.  St  i  4T9S*;  Vance's  Heirs  v.  Ma- 
ronayt  8  Colo.  20S;  Mattlaon  v.  Ghilds,  5 
Colo.  7a 

In  view  of  a  new  trial,  oliier  errors  as- 
signed will  be  briefly  noticed.  Although  It  is 
admitted  that  the  estate  of  Isaac  Cooper  was 
in  course  of  administration  in  the  county 
court  of  Arapahoe  comity  at  the  time  of  the 
bringing  of  this  suit,  plaintiffs  were  not  for 
tills  reason  required  to  present  their  claims 
to  that  court  for  allowance.  They  could,  at 
their  option,  bring  salt  In  the  district  court  in 
the  first  hiatance.  Mills'  Ann.  St  |  «nie; 
Vance's  Heirs  v.  Maroney,  supra. 

The  denials  In  the  answer  are  as  foUows: 
The  defendant  "denies  any  knowledge  or  In- 
formation sufficient  to  form  a  belief  as  to 
each  and  every  allegation  In  the  complaint 
except  as  hereinafter  admitted."  This  form 
of  denial  Is  defective.  In  that  it  does  not  con- 
tain a  statement  to  the  effect  that  defendant 
cannot  obtain  sufficient  knowledge  or  infor- 
mation upon  which  to  base  a  belief.  From 
au^t  that  appears,  information  might  have 
been  obtained,  upon  the  slightest  inquiry, 
which  would  have  caiabled  the  defendant  to 
either  have  admitted  or  denied  in  positive 
form  the  allegatloiui  of  the  complaint  Civil 
Code,  i  66;  Haney  t.  Peoide,  12  Oolo.  845,  21 
Paa  Rep.  39. 

The  district  court  consistently  with  Its 
ruling  sustaining  the  demurrer  to  the  amend- 
ed' third  defense,  rejected  the  proof  offered 
of  the  alleged   contract  of  1,  18S2. 

Hoice,  such  contract  Is  not  before  us,  In  this 
case.  In  suc^  fbrm  as  to  authorize  further 
consideration.  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  district  court  ta  allow  the  parties 
to  amend  pleadings. 


UNION  PAO.,  D.  &  G.  RT.  CO.  v.  WIL- 
LIAMS. 

(Court  of  Appeals  of  Colorado.   Oct  24,  1893») 

Bailboad  CoHFANiEa— Firbs— Damaobs- Bvi- 
obhob. 

1.  Vnier  Act  Mardi  31,  1887,  making'  raft- 
road  companies  liable  for  loss  from  fire  started 

by  their  englQes,  no  negligence  oa  the  part  of 
one  whose  property  Is  deatroyed  Is  to  be  consid- 
ered unless  tie  knowingly  or  purposely  placed 
his  property  where  iperks  would  ba>  likHy  to 
Ignite  it  or,  being  present  suffered  it  to  re- 
main in  proximity  to  a  fire  In  actnal  progress, 
without  effort  to  protect  It;  and,  in  the  ab- 
sence of  evidence  of  sndi  neglect  an  InstrQe. 


*  The  Beotion  {nrovides:  "Upon  the  Tecov«tx 
of  judgment  at  law  In  any  court  other  than 
the  county  conrt  against  any  executor  or  ad- 
miniatratn-,  for  a  demand  due  from  his  teeta- 
txH*  or  intestate  no  exeontlon  shall  bsi  issned 
thereoDj  but  the  party  recovering  aucit  judg- 
ment shall  cause  a  transcript  of  the  record  of 
the  judgment  entry  to  be  filed  In  the  cotmty 
oourt  and  the  nme  sliall  be  dasaed  aad  paid  as 
other  demands  are." 
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tlon  OS  oon tribute rj  negligence  li  properly  re- 
fiwed. 

2.  When  there  Is  no  home  markst  tot 
goods  deetrc^ed,  it  is  prefer  to  base  th^  ralne 
on  a  foreign  market,  leas  the  freight. 

S.  Where  wagons  and  hameaB  are  destroyed, 
Arir  eoct,  less  a  reasonable  amount  for  wear 
and  tear,  U  prtvor  evidence  of  th^  Talae. 

4.  Whm  a  hayrack  built  by  the  owner  is 
destined,  the  cost  of  the  materials  and  ralne 
of  time  taken  to  bntld  It  Is  tiie  pn^Mr  meaanre 
of  damages. 

5.  A  perstm  who  has  raised  a  crop  ma  his 
farm  nay  testify  as  to  its  Talae. 

8.  The  owner  of  horses,  though  not  a  horse 
trader,  may  testify  a«  to  thdr  ralne. 

Appeal  from  dlatrlct  conrt,  Larimer  oormty. 

Action  by  Thomas  WilUama  against  tlie 
UnicHi  Pacifie,  Denver  ft  Qnlf  Railway  Oom- 
pony.  From  a  Judgment  for  plaintiff,  de- 
fendant tweelB.  Affirmed. 

Teller,  (^attood  &  Morgan,  tot  apjwUanL 

THOMSON,  J.  Appellee  recomni  judg- 
ment against  appelant,  a  railroad  ccnpora- 
tStm,  for  tbe  deetructlon  ot  certain  property 
bj  Are,  alleged  to  have  been  ignited  from  an 
oigine  operated  and  managed  by  appeUant 
AK>eUant  objects  to  the  act  of  March  KL, 
1887,  (Seaa.  Laws  1887,  p.  368,)  under  which 
this  action  was  broui^t,  as  being  In  Tiola- 
Haa  ot  the  provlalonB  of  the  opnstitutlon  ot 
the  state,  but  the  objection  Is  not  soiotialy 
urged.  Tbe  conatltatlonallty  <tf  Hie  act  was 
upheld  by  the  supreme  court  in  Railway  Oo. 
T.  De  Busk,  12  Colo.  286,  20  Pac.  Bep.  752; 
and  this  court  ftdlowed  the  decision  In  tbat 
case  In  Railway  Co.  t.  Artbur,  2  Colo.  Apjt. 
159,  28  Pac  Rep.  1081.  The  only  tribunal 
In  this  ata^te  having  Jurlsdictlcm  In  the  mat- 
ter of  the  construction  of  ctmstitDtiiHial  pnn 
visions  having  passed  upon  the  qoesticm,  it  Is 
not  open  for  argument  In  this  court  The 
principal  OTors  relied  u-pon  for  a  reversal 
ct  the  Judgmoit  r^te  to  the  admission  ot 
tmttmoiaY  In  b^ialf  of  appdlee,  and  the  faU- 
ure  of  th*  court  to  Instmoit  the  jury  that  con- 
tribDtory  n^Ugence  tm  his  pert  would  i^e- 
olude  his  recovery.  The  latter  question  was 
disposed  of  in  Railway  Co.  v.  Arthur,  supra, 
whOTe  the  court  say:  "We  are  at  a  loss  to 
see  how  the  doctrine  of  contributory  negli- 
gence can  be  invoked  as  a  defense  where 
thwe  Is  no  law  rpqulrlng  ihtc uuittonsry  action 
on  the  part  of  the  parly  damaged,  and  no 
question  ot  n^lgence  on  the  part  of  the 
ewporatton  can  be  made  or  adjudicated."  Of 
course^  U  a  party  should  knowinj^  or  pur* 
posdy  place  his  j/niferty  In  a  situation 
yrbere  ajfexla  firom  a  passing  engine  would 
be  Ukc^  to  ignite  and  bum  It.  he  could  not 
recover  In  case  of  Its  destruction;  but  such 
an  act  would  scarcely  come  within  the  defl- 
nitlon  of  contributory  negligence.  It  would 
bo  a  fraud  from  whldL  its  author  would  not 
be  permitted  to  derlre  an  advantage.  Noth- 
ing of  this  Und  la,  however,  claimed  here. 
The  appelant  introduced  no  evidence.  The 
testimony  for  appdlee  discloses  no  n^li- 
gcnoe  tm.  tSm  put,  snd  ss  the  liability  of 
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the  appellant  is  fixed  by  ttie  statutcv  Irre- 
spective of  any  nei^lgence  of  its  own,  and  as 
any  ne^genoe  of  the  owner  of  the  property 
Is  not  to  be  con^dered,  unless  it  comes  with- 
in the  doctrine  announced  In  Railroad  Co. 
V.  Morton,  (Colo.  App.)  S2  Pac.  RepL  St:^. 
where  it  was  shown  that  the  owner,  being 
present,  suffered  his  property  to  remain  la 
dangerous  {H^Kzlmlty  to  a  fire  In  actual  prog- 
ress, without  any  &ttort  to  remove  or  pr\> 
tect  It,  there  was  no  room  for  the  Inatme- 
tlon  suggested,  and  the  giving  of  It  wooM 
have  been  error. 

The  objections  to  the  testimony  go  to  the 
Qompetency  of  the  witnesses  to  testify  as 
to  values.  The  prop^iy  destroyed  was  2?| 
tons  of  bleacbed  bones,  1  set  of  donble  har- 
ness, 1  wagon,  1  ton  of  hay,  1  hayrack,  and 
2  hwsea  There  was  no  market  tor  the  klod 
of  bones  burned,  short  of  St  Louis  ur 
Chicago,  nieee  bones  had  been  coHecfed  b} 
appellee  for  sbipmoit  to  maAet  He  had 
kept  himself  advised  of  theh*  value  in  Chica- 
go. These  were  cutlery  bmee.  He  kut-w 
th^  price  for  the  past  ttiree  years,  and  had 
quotations  f^om  the  cutlery  manufactory  at 
Chicago  after  the  flra  He  also  knew  th* 
cost  of  transportation  to  Chicago,  and  fixed 
their  value  by  deducjtlng  this  cost  from  the 
Chicago  pr\ce.  As  there  was  no  home  mar- 
ket tor  the  bones,  we  do  not  very  well  see  how 
llietr  value  could  have  beoi  fixed  tiy  any 
other  method.  The  harness  and  wacon  had 
been  used  for  some  time.  There  was  no 
general  market  for  secondhand  artldcs  of 
that  descrlptlML  Th»e  was  no  plaoe  In 
vicinity  where  th^  were  bought  and  sold. 
Appellee  had  them  tar  his  own  use. 
only  way  to  sell  them  was  to  find  a  man  who 
wanted  them.  I^of  bad  a  valne,  notwiih- 
standlng  there  was  no  market  for  them.  It 
will  not  do  to  say  that  because  siudi  thingi 
are  not  bought  and  sold  In  the  market,  and 
a  market  value  is  Hnaretore  not  sosc^tQile  of 
proof,  th^  can  be  destroyed,  and  the  own« 
receive  nothing  for  them.  The  witnesses 
were  men  who  bought  and  used  such  things 
In  their  business  of  farming,  and  based  thnr 
judgment  on  their  practical  knowlt-dgp'.  Th* 
original  coat  of  the  articles,  the  amoont  oi 
use  to  which  they  had  been  subjected,  and 
their  condition  at  the  time,  were  taken  Into 
the  consideration,  and  in  this  way  the  wit- 
nesses reached  an  estimate  of  their  valua 
We  are  not  disposed  to  say  tliat,  because 
there  was  no  market  value  whldi  could  be 
provm,  thwefore  appellee  should  reoovs 
nothing;  and  in  the  absence  of  such  j^oat 
for  HiB  reason  that  It  could  not  be  made,  ws 
think  that  the  testimony  which  was  i^va 
was  competent  and  proper  for  the  parxKiss 
t<x  which  it  was  offered.  Insurance  Go.  v. 
Taylor,  14  Colo.  499.  24  Pac  Rep.  333;  Lum- 
ber Oo.  V.  Wflmore,  16  Oolo.  136,  25  Fae. 
656.  The  hayrack  was  new.  The  appellee 
bought  the  material,  and  made  it  faimselt 
and  to  suit  himself.  It  Is  not  iwobaUe  thai 
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\  fas  ooold  bare  eolA  It  for  a  fraction  of  wbnt 
It  cost  There  was  no  v^amoa  engaged  In  the 
business  of  dealing  In  sach  things,  and  so 

I  he  very  properly  added  the  cost  of  the  ma- 
terial to  the  valae  of  his  labor  In  making  It, 
and  gave  tlie  snm  total  as  the  ralne  of  the 
liayrack.  He  raised  the  alfalfa  on  his  tarm* 
It  was  one  of  his  crops,  and  he  Is  presumed 
to  know  Its  Talne.  Appellee  testified  that  he 
knew  the  ralne  of  horses  at  the  time  ttiese 
were  burned.  He  was  not  a  horse  trader,  al- 
tfunigta  be  had  traded  In  horses  In  a  limited 
waj.  He  was  fond  of  horses,  and  these  were 
for  use  on  bis  farm.  He  had  seen  horses 
bought  and  sold,  both  at  private  sale  and 

'      auction.  We  think  that,  as  the  owner  of  the 

^  horses,  be  laid  a  sufficient  fomidati(Ui  to  en- 
able him  to  testify  as  to  their  value  Other 
witnesses,  who  stated  that  they  wca-e  ac- 

t  qnalnted  with  the  value  of  horses  at  the 
Ume,  oorroborated  him.  ^e  appdlant  was 

-     probably  not  dlssattsfled  with  bis  raluatlon 

'  of  any  (tf  the  pTopaij,  because  it  offered  no 
evidence  and  made  no  effwt  to  reduce  sutih 

t  valuation.  On  a  review  of  ttie  entire  case, 
we  are  unable  to  discover  any  reason  why 
the  Judgment  sfaoald,  be  reversed,  and  it  Is 
tber^bn  afllnned. 


OHOST  V.  SHUMAN.* 

(Gonrt  of  Appeals  of  Colorado.  Sept  25, 

Acnow  roR  Posbbssiok  or  Rbai.  Estats — Pab> 
TIBS— MnKs  PRoriTa 

1.  Civil  Code,  c.  28.  I  266,  provides  that, 
'  if  the  premiBea  for  which  an  action  to  recover 
'  possession  Is  brought  are  contlnnally  occniried, 
[  the  occnpant  shall  be  made  defendant  with  any 
,     one  claiming  an  Interest  adreraely  to  plaintiff. 

Section  267  provides  that  damages  Ibr  ouster  or 
'      detention  shall  be  reeorered  in  the  same  actton. 
Section  269  provides  that  the  verdict  may  be 
against  either  defendant  ffeld,  that  where,  aft- 
er action  broui^t  agfUnst  one  in  possession  and 
'      one  from  whom  he  rented,  the  former  recog- 
nised plaintiff's  titie,  and  took  a  lease  from  him, 
I      a  rdease  of  him  by  plaintiff  would  not  abate 
the  action  as  to  the  other,  the  latter  bdng  the 
oajy  we  claimed  to  be  liable  for  mesne  profits. 

2.  Where  one  erects  a  bnilding  on  vacant 
I      land,  and  then  rents  the  property,  he  cannot. 

In  an  action  to  recover  possession  and  mesne 
pn^ts,  Aetend  on  the  ground  that  he  asserted 
no  right  to  the  land,  bat  that  his  acts  and  con- 
I      trol  were  limited  to  the  Improvemeots. 

.  Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  Allen  X.  Gb<Mt  against  William 
A.  Shuman  for  possession  of  real  estate  and 
mesne  profits.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

COay  B.  Wbitford,  for  appelant  Btnait, 
Morray  &  Andrews,  few  appellee. 

REED,  J.  The  appdlee,  from  and  aftw 
the  year  1880,  was  the  owner  In  fee  of  two 
lots  la  the  dty  of  Denvw.  The  lots  ware 
ontmproved.   After  he  became  the  owner. 


*  Rehearing  denied  November  15,  1883. 


parties,  wltlioDt  his  knowledge  or  coosoit, 
erected  a  building  partly  on  the  public  al- 
ley, and  partly  upon  appellee's  property; 
also,  erected  sheds,  and  put  in  platform 
scales.  Such  improvemoits.  In  connecUcm 
wltb  a  part  of  appellee's  lots,  were  used  for 
coal,  wood,  and  business,  and  yard. 
About  the  year  1885,  appelant  claimed  to 
be  tbe  owner  of  the  Improvemmts,  and,  un- 
der such  claim,  leased  the  premises  to  sev- 
eral parties,  successive,  collected  the  rents, 
and  applied  them  to  his  own  use;  In  Oc- 
tober. 1889,  this  acticm  was  brought  against 
appelant  and  <me  Christ  Thede— the  latter 
being  the  tenant  of  the  ftH^er,  and  In  the 
possession— to  obtain  the  possession,  and  re- 
cover the  rents  and  proflts  paid  to  and  kept 
by  appellant  After  the  filing  of  the  suit 
and  hetore  the  Issues  were  made  up,  Thede 
and  appellee  adjusted  tbeir  matters;  Thede 
attorning  to  appellee,  taking  a  lease  from 
him,  and  app^ee  rtieaslng  him  from  all 
dalms.  TUs  fact  was  set  up  In  the  answor 
of  appelant  The  case  was  tried  to  a  Jury, 
residtlng  In  a  vwdlet  and  Jodgmeit  agntnst 
i^pcUant  fbr  |600^  and  In.  fav<Hr  of  detend- 
ant  Tttedsi  A  large  nnmbtf  O^S)  supposed 
errors  ooenning  npoa  llie  trial  ore  assigned. 

It  is  seriously  ontended  Oiat  tiie  release 
(tf  Thede  (q»raated  to  rdeaae  appelant,  and 
fliat  the  siUt  abated.  This  etmtwtloD  can- 
not preralL  Seotkm  266;  a  28,  OlvU  Code 
1887,  Is  as  foUows:  "If  tlie  premises  fbr 
whldi  action  Is  tnmight  are  emtinnally 
occapled,  svdL  actoal  ooeopsnt  aliall  be  made 
deteidant  In  the  actloa  together  with  any 
peraini  rialmtng  tlfle  to  or  any  interest  in 
His  premises  adTCWcly  to  the  plalnttfr.**  By 
sectl<m  267  tt  Is  provided  tbat.  In  Uie  com- 
plaint,  plaintiff  shaU  state  "the  damages 
claimed  fbr  tlie  ouster  or  detenttom.  or  botti, 
which  datnages  shaU  be  recovoed  and  as- 
sessed the  court  or  Jury  in  tiie  same  ac- 
tlaa."  Section  269:  "The  vefdSet  may  befor 
or  against  elthw  of  the  plslntlffa  or  defend- 
ants." At  tbe  Inception  of  the  suit  Thede 
was  In  the  actual  oocnpatkn;  htddJng  ad- 
Tsrsdy  to  appellee;  attorning  to  appelant 
as  landlord.  App^lsnt  was  assuming  and 
exercising  contrtd  over  toe  prcqiertj^  as  own- 
or;  leasbig  it  and  receiving  the  rents.  Un- 
der flie  Code,  both  were  roqalred  to  be  J<^- 
ed.  Beftwe  Qie  trial,  Thede  recognised  the 
title  of  appellee,  took  a  lease  from  him,  and 
remained  his  tenant  Ztence,  It  became  un- 
necessary to  further  prosecnto  a  suit  against 
him  for  tiie  purpose  oi  getting  toe  jmsses- 
sion.  Nor  was  it  claimed  tbat  be  was  lia- 
ble tot  mesne  profits.  As  tenant,  be  had 
paid  rent  to  appellant  and  was  very  prop- 
erly exonerated.  No  cause  of  action  against 
htm  remained.  At  comm<m  law,  tbe  acticm 
for  mesne  profits  followed  the  d^ermlnattod 
of  the  action  for  poesesslon;  was  a  subse- 
quent and  distinct  actim.  Under  the  Code, 
the  whc^  thing  is  required  to  be  adjudicat- 
ed in  the  same  suit  As  in  this  case,  the 
party  having  the  actual  possession  at  the 
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time  of  bringing  the  aott  may  not  be  Unfile 
for  profits.  Tbta  condltlofi  la  evidently  oon- 
t«nplated  hy  tbe  Bt&tute.  Tbe  actual  «e> 
capant  can  be  proaecnted  to  gain  the  poa- 
aeaalon,  while  tbe  partj  assnmlng  owner- 
atalp  <sn  be  proseootod  for  the  rents  and 
praBta.  Upon  tbe  trial  ot  tbe  caufe.  appel- 
lant was  the  only  defendant  The  Code,  aa 
above  atated,  prorldea  that  where  there  are 
more  than  one  tbe  verdict  may  be  agalnvt 
<me,  and  in  tbe  last  tMaae  at  th»  aeettoo  It 
la  provided:  "The  vardlct  lOall  alao^  If  for 
llw  pl&lntlff,  Jlnd  the  amount  oC  the  dam- 
a«QB  be  la  entitled  to  for  the  ooater  or  de- 
tGDtion,  or  both."  The  withdrawal  otf  Thede 
waa,  in  legal  effect,  a  dladalmer.  Appdlant 
remained  as  the  party  aaaertlng  title,  and 
waa  tike  party  who  for  jean  had  ooUected 
and  retained  the  rent;  and,  when  apptilee'a 
tigbt  to  puuacaelop  waa  found,  tvPtHat  waa 
irery  pr^>erly  held  liable  for  tbe  nuta  he 
had  received.  There  was  no  error  in  psaae- 
enttaif  to  lodgment  tbe  anlt  agidnat  avpat 
lant  The  withdrawal  of  Thede  oootd  not 
abate  tbe  antt  as  to  ^ipellant  Tbe  anOup- 
Itleo  reUed  upon  and  dted  by  the  ^pdlant 
were  nndoabtedly  eoBtrolUng,  as  the  bwr  «k> 
Isted  at  the  time  of  the  dedahma,  and  In 
the  atates  wbate  made.  The  aetloa  and  ad- 
judication tn  this  state  are  purely  statntory. 
Tbe  Oolorado  eaae  CHetfkman  UaanlnK,  4 
Oola  54ff>  baa  no  apiflicaltoD,  In  bo  way  »• 
fan  to  an  aotloo  of  tfala  kind,  and  waa  decid- 
ed tsifixt  yaaiB  bete*  tbe  paasase  of  the  ast 
The  other  antiicvttlea  relied  upon  are  dec*- 
aiona  at  ooauaon  law.  or  upon,  the  atatiOua 
of  tbe  reapeotHe  atates.  Ifone  of  ibsm  af- 
ford any  aid  In  ths  fianatraetloa  of  oor  stafe- 
nta. 

Qntte  a  number  «tf  errors  are  assigned  to 
tbe  refusal  of  the  coart  to  give  the  Ins  trac- 
tions asked  by  appellant.  An  examination 
allows  tiiem  to  bare  been  ta  line  with  tbe 
eoDtentlML  that  tbe  snit  abated  as  to  ap- 
pellant iqraa  tiie  release  of  Thede.  Ooose- 
quenfily,  tn,  oor  view  of  tbe  law,  ttiey  were 
properiy  refused.  Dxiieptiona  were  taJcen 
and  errors  assigned  upon  the  Instmctlens 
gtren.  Taken  as  a  wtaol^  we  think  them  a 
prop«  declaratlfm  <rf  the  law  contn^ing  the 
case,  and  In  no  respect  seriously  erroneous. 

Upon  the  trial  It  was  contended  that  ap- 
pelant asserted  no  right  to  the  lots  hi  ques- 
tloD;  that  hla  acts  and  cmtrol  were  limited 
to  tilie  tanfffOTements  of  which  he  was  the 
ownw.  It  Is  evident  from  the  testimony 
Oiat  a  portlfln.  at  least,  of  the  improvements, 
w^  upcm  tbe  land;  that  he  had  no  title 
to  any  abutting  land;  that  tbe  Improvements 
could  only  be  used  Ln  ccmnection  with  the 
land;  that  Ingress  and  egress  were  only  pos- 
sible to  the  principal  bnlldlng  from  the  land; 
that  the  land  itself  was  constantly  used  as 
a  yaid;  and  that  tbe  business  could  not  be 
prosecuted  without  it  No  weight  could  be 
gtroi  to  sudi  a  defense.  If  available,  a 
party  might  dispossess  any  owner  of  real  ee- 
tate,  oroot  improvements  on  any  mmccnptod 
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property,  confine  ids  lease  to  aacfa  lapnw 
menta,  and  ecrilect  the  gronnd  reait  (or  tiK 
land,  under  tbe  specious  pretense  tii  Iwiitri 
his  buildings.   Sudi  cannot  be  tbe  lav. 

No  serious  error  occurred  upon  the  tiM 
to  warrant  a  reversal  The  verdict  tat 
Judgment  appear  to  be  in  barmany  wtUi 
law,  and  wattantad  bgr  ttie  facta.  Appdbit 
under  pretense  of  owning  the  bnUdlngi  vpm 
the  land  of  another,  rented  tbe  whole  thint 
ci^leoted  tbe  rents,  appli«3  ttiem  to  his  on 
use,  for  years.  L^^Jly'siid  eqidtablr. 
wss  required  to  pay  over  the  mcaej  to  d:^ 
owner.  Hie  Jury  so  fonnd,  and  tbe  coort^ 
diKsed  tbe  finding.  Judgment  was  eBt»4 
npcn  the  verdict,  and  sboold  not  be  dIatEI^^ 
ed.  Judgment  aSlnned. 


CUMMINS  v.  PBOPUl.* 

(Conxt  of  AwcHls  of  Oolorado.    Oct.  9,  ISft* 

Cbbiimaz.  IiAW  —  CosBOUOATZKe  Two  Ctm 
MAUiBT  Bank  .Dsvsmdaxt  —  JDkut  is  Im 
or  COKMirrED  PRiaosaa— DiscHARGB. 

1.  Where  two  Indictments,  alike  fa 
stance  and  f  Mrm,  are  returned  asainst  oor  ps 
son,  diSTging  him  wllb  obtaluins  moner  tm 
two  different  persons  at  two  ^fflecvnt  tkM. 
two  eases  cannot  be  consolidated,  and  tried  v 
one  case. 

2.  Gen.  St.  1 1609,  provides  that  if  anj  p» 
son  stiali  be  committed  for  a  criminal  mtnf. 
and  not  admitted  to  ban,  and  abnil  not  be  col 
on  or  before  tbe  second  tenn  of  tbe  court  br 
Ing  Jurisdiction,  he  shall  be  set  at  Ubtn?  to 
the  court,  onlen  tbe  delay  shall  happen  on  * 
ai^catlon  of  the  i»risoner.  BeU  that,  wltat 
■two  foil,  tarms  of  court  passed  withoat  as;  a- 
dietment  beiiig  .letorned  acamst  a  pdsouarvti 
was  committed  in  default  of  bail,  he  wu  » 
titled  to  SB  absolute  dlscharse. 

Error  to  district  court  Las  AwiiniM  conn? 

John  CnmmlDS  was  ctmricted  of  obtainia 
money  by  false  prctetues,  and  he  brinri  k- 
ror.  Koveraed,  and  defendant  ordered  ^ 
chai^'d. 

JamcB  McKeongfa,  3r^  and  Dixon  A.  Dli' 
for  plaintiff  hi  error.  Joseph  H.  MasfO. 
Atty.  Oen.,  and  Heniy  B.  Babb.  soccef^ 
by  the  present  officers.  Kngene  f^n^ey.  A't 
Gen.,  and  H.  T.  Sale,  for  the  Pet^la 

BrSSGLL,  P.  J.  This  verdict,  aestw 
and  Judgment  cannot  be  upb^d,  even  thocft 
they  are  abundantiy  sustained  by  the  w 
monj,  and  the  pimlshm^t  would  he  e^-- 
dently  righteous.  In  June,  1891,  John  Ccs- 
mlns,  the  plaintiff  In  error,  waa  proceo>lri 
against,  b^ore  a  Justice  of  the  peaw 
Las  Animas  county,  on  dlverv  charges  <rf 
tntnlng  mcmey  by  false  pretcsisea  }e 
tice  committed  him  to  Jail  In  defkolt  if 
^vlng  a  bcmd  of  92,000.  SabseqoKt; 
habeas  corpus  preesedlngs  were  institote- 
by  Cummins  to  secure  bis  ndease,  ims^ 
principally  on  the  contention  that,  since  *■ 
crime  with  which  he  was  cbarged  was  f«» 

*  Bebeoifaig  dcalad  November  IS,  tBM. 
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mttted  In  the  earning  eat  of  an  nnla-wfol 
agreement  between  blm  and  the  prosecuting 
'wttneM,  the  acts  could  not  l^ally  be  counted 
crlmlnaiE,  and  he  was  therefore  entitled  to  his 
dlsduUKe.  He  was  tmsaccemfiil  In  these 
proceedings,  aad  remained  in  jail.  The  dis- 
trict court  met  in  Las  Anlmaa  county  In 
September,  at  Its  r^olar  term,  and,  pre- 
snmably,  becaose  these  habeas  corpus  pro- 
ceedings were  pending,  no  action  was  taken 
at  that  term  of  the  court  looking  to  the 
disposition  of  the  case.  Gummlns  was  not 
indicted,  nor  was  any  appllcatltm  made  for 
tala  rtieose.  This  was  equally  true  at  -Qxe 
January  texm  of  the  comt.  At  that  term 
a  venire  was  issued  for  the  grand  Jury, 
returnable  at  tlie  Mandi  term.  At  this  time 
the  grand  Jury  was  Impanded,  and  on  the 
leth  (tf  March  they  returned  two  indictments 
against  Cum  rains.  Hie  indictments  were 
alike  In  substance  and  form,  and  charged 
Onmmins  wltii  obtafning  money  by  means  of 
false  pretenses,  and  In  such  a  manner  as  to 
constitute  grand  larceny.  In  one  case  fbe 
money  which  he  took  was  charged  to  be  the 
prop€Tty  of  one  R.  A  Greenfield,  and  to 
have  been  taken  on  the  23d  day  of  Octobn-, 
1880.  In  the  other,  the  money  was  charged 
to  have  been  the  property  of  Adam  Feluw. 
and  to  have  been  taken  on  the  !S6th  day  of 
November,  1880.  The  defendant  made  va- 
Tloos  motl<»i8  to  quash,  asked  for  a  change 
of  venue  In  the  case,  and  attacked  the  le- 
frallty  of  the  grand  Jury.  fHiese  matters 
need  not  be  coosldered,  since  the  case  will 
be  disposed  of  on  two  other  grounds,  which 
are  fctal  to  the  judgment  Before  the  trial 
commenced,  the  dlstrtet  attorney  made  a  mo> 
tlon  to  consolidate  the  two  cases,  and  try 
them  together.  The  court  granted  the  mo- 
tion, notwithstanding  ttie  objections  of  the 
defoidant,  and  thereupon  the  trial  proceeded 
as  upon  the  two  indictments,  and  evidence 
was  introduced  In  support  of  both  Qie  charges. 
These  are  sll  the  facts  that  need  be  stated 
concerning  the  history  of  the  cause,  and 
bearing  on  one  of  ^e  main  questions  die- 
cnssed,  except  as  to  a  petition  which  the 
defendant  filed  at  the  beginning  of  the  March 
term.  As  wIU  be  remembered,  nothing  was 
dene  o(mceming  the  indictment  or  trial  of 
the  defendant  during  two  whole  terms,  to 
-wit,  the  September  and  Jannary  terms  of 
the  district  court  of  Los  Animas  county,  to 
wtaldi  be  was  recognized  by  the  justice  be- 
fore whom  the  preliminary  examination  was 
bad.  At  title  beginning  of  the  March  term, 
Cummins  filed  a  petition  for  his  discharge  un- 
der the  habeas  corpus  act,  on  the  ground  that 
two  terms  of  the  district  court  had  been 
beldt  and  no  proceedings  had  been  taken 
-with  reference  to  his  trial. 

Cnmmlns  In^ts  that  the  court  erred  In 
respect  of  both  these  matters.  His  ctmteiH 
tton  la  wdl  fdnuded.  The  court  Is  dothed 
with  ample  power  to  consolidate  criminal 
causes,  Vherevw,  under  the  law,  the  crimes 


are  of  the  sort  that  tb^  may  be  pn^eriy 
Joined  in  one  indictment,  and  tb«>  defendant 
put  to  trial  theroon.  Oen.  St.  t  M5-;  MOta' 
Ann.  St  1 1492.  This  statute  la,  in  realtty, 
but  an  embodiment  of  a  well-«etabllshed 
principle  of  the  common  law,  and  is  no 
broader  than  vr&a  that  rule,  unless  It  be  In 
the  conscdldation  of  causes,  and  confers  no 
greater  power  than  that  enjoyed  and  exer- 
cised prior  to  the  enactment  of  the  statute. 
This  Is  clear  from  the  very  tenns  of  the 
statute,  for  the  words  of  limitation,  "which 
may  be  properly  Joined,"  must  evldenatly 
have  been  inserted  as  a  restriction  upon  the 
general  right  to  consolidate  or  Join  different 
offenses  in  one  indictment,  which  otherwise 
the  section  would  confer.  To  give  the  stat^ 
nte  full  force,  and  to  give  effect  to  all  Its 
terms,  necessitates  this  conclusion;  and  It 
is  only  necessary  to  ascertain,  1^  a  ctmsldem- 
tlon  of  well-settled  rules,  what  crimes  may 
be  properly  joined  in  one  Indictment  Tnis 
determination  win  also  settle  what  eases 
may  be  consolidated,  In  case  different  indict- 
ments are  found  by  the  grand  jury.  It  has 
always  been  holden,  with  reference  to  felo- 
nies, that  only  one  transaction  can  be  em- 
braced In  a  single  indictment  The  acts  dime 
may  result  In  the  CMnmlsslon  of  several 
different  statutory  or  common-law  crimes, 
but  wherever  &e  fdonles  are  separate  and 
distinct,  and  sot  provable  by  the  same  evi- 
dence, and  have  been  commuted  at  different 
times,  so  that  they  can  in  no  sense  be  denn- 
ed to  result  from  the  same  series  of  acts, 
they  may  not  be  Joined  in  one  Indictment; 
and  consequently.  If  several  indictments  be 
found,  the  court  Is  powerless  to  order  the 
cases  ccmsolldated.  1  Blsh.  Crim.  Proc.  (2d 
Ed.)  H  448,  448  et  seq.;  Goodhue  v.  People, 
84  m  37;  People  v.  Alkoi,  66  Midi. 
88  N.  W.  Rep.  821;  State  v.  FWher,  87  Kan. 
404,  15  Pac  Rep.  606;  Kdly  v.  People,  17 
Colo.  180,  28  Pac.  Rep.  805.  Manifestly,  the 
felonies  charged  In  these  two  indictments 
could  not  be  consolidated  without  an  in- 
fraction of  this  mle.  The  money  was  obtain- 
ed at  two  cUfferent  limes,— In  October  and  in 
November,— and  from  two  different  pet^le,  to 
wit  Greenfldd  and  Fetner;  and  there  was 
no  connection,  even  the  most  remote,  be- 
tween the  two  transactions.  They  were  two 
independent  felonies,  which  could  not  have 
been  united  in  the  same  Indictment,  and 
therefore  oould  not  have  been  consolidated 
and  tried  at  the  same  time.  Of  itself,  this 
was  a  fatal  error,  and  must  reverse  the  judg- 
ment 

The  other  proposition  Is  equally  concluslvet 
and  more  unfortunate,  since  It  must  result 
In  the  discharge  of  the  prisoner,  and  release 
him  from  punishment  We  have  in  this 
staite,  (Gen.  St  S  1008,)  in  the  habeas  corpus 
act,  a  provision  ttOLt  "if  any  person  shall 
be  committed  for  a  criminal  or  supposed 
criminal  matter  and  not  admitted  to  bail, 
and  shall  not  be  tried  on  or  before  the  sectmd 
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«erm  oC  tbe  ooart  baring  Jurisdiction  of  tbe 
offense,  the  prlaoner  shall  be  set  at  liberty 
lijr  the  oonrt  nnless  the  delay  shall  haj^eo 
■on  the  ap^catkm  of  the  prisoner.  •  •  •** 
TUB  la  nndocOttedlj  a  statatory  deflnltifHi  of 
the  oooatitatlonal  pxoTisicHi  which  exists  tn 
£SL  our  stats  onistitatloiis,  as  wdl  as  in  the 
federal  onanle  law,  to  wit,  that  the  defend- 
ant In  a  criminal  case  shall  be  entitled  to  a 
speedy  trIaL  This  speedy  trial  was  undoubt- 
edly analogous  to  the  right  which  obtained 
to  the  defmdsnt  at  tbe  common  law,  and 
which  was  recognised  tbe  Judges  who 
luld  oonrt  iind»  tbe  commission  of  both 
oyer  and  termlnor  and  gaol  ddlrery.  XSnHae 
these  OHnmissions,  It  was'  the  cnstom  at  the 
judges  to  proceed  against  the  prlB(mefs  who 
were  In  c«iflnem«it,  and,  coce^t  npon  occa^ 
sl<ni  shown,  to  dear  the  JaU  of  all  crffendcvs 
two  or  three  times  a  year.  4  BL  Comm.  c. 
19;  Hale,  P.  a  e.  6;  U.  8.  t.  F<a,  8  Mont 
S12;  Harrington  t.  Stat^  86  Ala.  286;  Boar. 
Law  IHct  tit  "Oeneral  Qaol  Ddlrery."  Our 
statute  seems  to  contemplate  tbe  same  pro- 
cedure,  but  gives  the  right  to  the  defendant 
to  Inidst  npon  bis  discharge^  hy  propor  inro- 
eeedlngs,  if  he  be  not  tried  within  the  des- 
ignated time.  With  reference  to  the  case  of 
criminals  under  indlctmoit.  the  statute  has 
been  conqtnied  by  the  supreme  court  hi  Re 
Oarrey,  T  OAa.  S02,  4  Fac.  Bep.  7fia  The 
statute  has  likewise  received  a  rery  recent 
«(Mi8idwatl<»i  and  construction  by  the  su- 
preme court  <Mi  a  proceeding  instituted  by 
Ora-vea  teat  Ills  rdease  fw  the  failure  of  the 
people  to  try  him.  The  <vtnl<»  in  that  case 
is  not  on  file,  having  been  deUvered  by  Judge 
Ooddaxd  wiUly;  but  In  it  the  same  general 
4octrine  was  adhered  to,  and  the  court  then 
irited,  with  apiM*oval,  Ochs  t.  PeoEde^  124  Dl. 
.889, 16  N.  B.  Rep.  662.  So  that  we  may  take 
It  to  be  true  that  the  act  has  received  a  defi- 
nite and  established  construction,  with  ref- 
erence to  cases  of  prisoners  under  indict- 
ment This  construction  undoubtedly  is  that 
If  the  prisoner  be  not  tried  ou  or  before  the 
«econd  tearm,  he  Is  entitled,  absolutely,  to 
his  discharge.  What  that  term  is,  these 
■cases  In  our  state,  and  the  one  cited  from 
Illinois,  dearly  settie;  and  that  la  that  tbe 
second  term  Is  the  second  one  following  the 
term  at  which  the  indictment  Is  found,  so 
that  It  would  KDDcar  to  be  the  third  term, 
rather  than  the  second.  This,  however,  Is 
not  true.  Thwe  is  great  reason  for  the  con- 
struction which  the  court  has  giyea  to  the 
statute,  and  it  is  very  clear,  from  other  stat- 
utory provisions,  that  the  term  of  tbe  In- 
■dictment  could  not  have  bew  Intended  by 
the  legislature  to  be  counted  as  the  first 
teem,  in  this  estimate  of  time.  Under  sec- 
tions &48.  919  of  the  General  Statutes,  tbe 
capias  which  is  Issued  for  the  arrest  of  the 
prlsMier  is  returnable  at  the  next  term  of 
tbe  district  court  tho-eafter  It  Is  issued,  and 
the  sheriff  is  directed  to  admit  the  prisons 
ball  on  a  bond  conditioned  for  the  ^pear- 


ance  of  the  Indicted  penmi  sa  tiis  first  daj 
of  the  next  district  court  to  be  holden  In 
that  county.  Of  oonrse,  there  Is  a  prorlso  Is 
the  statute  wUch  penults  a  capias  to  be  Is- 
sued returnable  Instanter,  but  this  esoeptloo 
hi  without  bearing  on  the  general  practice 
prescribed  by  these  sectinis.  It  Is  tlnis  ert 
Amt,  regardless  of  the  acgnmoit  ab  incon- 
TOtlentl,  which  seems  to  be  the  priuetpal 
basis  of  the  Illinois  decision,  that  oar  statute 
necessarily  excludes  the  term  at  which  tbe 
Indlctmoit  Is  found.  In  the  oompntatlon  of 
time  for  the  purposes  of  discharge.  TUi 
construction  and  this  practice  do  not  opaate 
definitely  to  settle  the  present  cwtentkm. 
In  this  case  the  defendant  was  not  Indicted 
at  the  September  term,  to  which  be  was 
recognised  to  a^ear,  and  both  that  term  and 
tbe  January  tom  dapsed  without  any  steps 
having  been  taken  to  prosecute  him  bj  tbe 
peoi^a  When  the  Indlctmoit  was  foond,  at 
the  March  term,  two  toll  terms  bad  dapeed 
without  proceedings,  and  it  therefore  be- 
comes necessary  to  determine  whether  this 
entitles  the  prisoner  to  his  rdease.  We  most 
so  conclude.  A  rery  different  state  of  facts 
is  to  be  crasldered  when  a  defotdant  Is  ar- 
rested and  examined  before  a  magistrate, 
who  recognises  blm  to  appear  at  the  next 
term  of  the  district  court  and  commits  blm 
to  jaU  in  definOt  of  the  requhred  bail.  There 
is  nothing  In  the  statute  whldi  compels  tbe 
district  attorney  to  Indict  at  the  first  or  any 
ensuing  term.  The  legialatore  ertdentlr 
overlocAed  the  necessity  for  some  statutorr 
requirement  In  this  regard,  and  left  the  case 
to  be  gov«ned  by  the  dlscretitm  of  the  law 
<^cer8  of  the  state,  as  modified  by  the  rljdit 
confored  by  the  habeas  cwihib  act  If  this 
iaXter  right  is  not  to  t>e  held  to  contnJ,  tt 
will  be  within  the  power  of  the  law  officers 
of  the  people  to  hold  the  defendant  in  Jail, 
subject  only  to  bis  right  to  a  discharge  in 
case,  after  indictment  the  people  should  not 
proceed  within  the  time  limited.  If,  w  tbe 
other  hand,  it  Is  ht^en  that  this  dnty  of  tbe 
people  to  proceed  must  be  exercised  wlthlo 
the  time  prescribed  by  the  habeas  oorpot 
act  then  It  Is  absolutely  indispensable  that 
that  time  should  commence  to  run  at  acaae 
fixed  point  so  that  this  right  and  privily 
may  become  definite  and  certain.  It  seems  a 
reasonable  construction  to  hold  that  the  com- 
mitment by  the  justice  is  the  point  to  he 
taken  thereafter,  from  which  tbe  terms  mmt 
be  counted  during  which  the  people  mut 
proceed,  or  the  defendant  be  entitled  to  bis 
release.  If  this  be  true,  then  two  full  term* 
did  elapse  after  his  commitment  to  Jail  wltb- 
out  ball  before  tbe  people  took  action,  and, 
having  failed  to  proceed  on  or  befor«  tbe 
second  term,  the  defendant  was  entitled  to 
his  discharge.  If  this  constmctloo  do  oot 
prevail,  and  the  present  indictment  was  Uf 
time,  the  pe(^le  need  not  have  tried  tbe  de 
fendant  at  the  March  term;  but  the  trial 
could  have  been  postponed  until  the  ensuiol 
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September  term,  and  the  defendnnt  be  remed- 
iless In  the  premises.  He  would  thus  have 
been  In  confinement  for  upwards  of  a  year, 
which,  In  the  case  of  an  innocent  person, 
wonld  be  as  incohcelTable  wtoog  and  gross 
Injustice.  To  obrlste  tiiia  dUBculty,  It  is  no 
bardBhip  on  titw  praifle  to  reqnbw  ttiem  to  in- 
dict the  defendant  at  the  term  to  which  be 
Is  recognized  to  ai^year,  and  tben  give  lilm 
that  speedy  trial  which  be  ta  gnazantled  by 
the  ccmstltution,  and  which  was  his  right 
even  at  the  oommoo  law.  For  these  errors 
the  Judgmoit  ot  eonrlctlfm  must  be  rerorsed. 
The  Judgment  wiU  be  rerened,  the  case  re* 
manded  to  the  district  court,  wlflt  Erections 
to  that  court  to  set  aside  tiie  Judgment  of 
conviction,  and  Its  order  denying  the  prison- 
er's petition  for  a  discharge,  and  to  enter  an 
order  discharging  him  from  custody.  The 
case  will  be  reversed  for  further  proceedings 
In  conformity  with  tUs  <vinl<HL 


WOODS  T.  TANQUART  at  sL 

(Oonrt     Awwl*  eC  Oolorfdo.  Oct  24,  1888.) 

▲TTACsicBm  —  Dbbt  hot-  Dus  —  Fixniiros  aito 
Jim«8in  —  Jubt  Tbiu.  —  Appul—  Phbsomp- 

T10W8. 

1.  As  Oode  1SS7,  e.  6,  anthoriring  an  ae- 
tion  aided  by  attachment  on  a  debt  not  doe  in 
certain  cases,  permits  defeadant  to  traverse  the 
affidavit  and  movidea  that.  If  plaintiff  falls  to 
snbstantiate  the  cause  allied,  the  attacbmrat 
shall  be  dissolved,  and  the  action  dismissed,  a 
Jadgment  for  plaindfl  on  a  trial  by  the  court, 
where  the  affidavit  has  been  trav^ved,  cannot 
be  snstalned  nnless  there  Is  a  finding  on  the 
facts  alleged  as  ground  for  the  attachment 

2.  Where  there  is  in  the  record  no  finding 
by  the  conrt  of  the  facts  alleged  as  ground  for 
attachment  In  an  actios  on  a  debt  not  dn& 
and  plsintlirs  evidence  Is  not  sneh  as  wonld 
justify  a  finding^  of  the  ezistence  of  such 
gronods,  the  omission  of  the  finding  is  not 
cured  br  presumptions  from  a  jadgment  entry 
in  his  favor. 

3.  As  Acts  1881,  p.  248,  ^^de  that  in 
actions  in  a  county  conrt  in  a  county  of  the 
first  class,  dther  party  shall  be  entitled  to  a 
Jnry  without  advancing  the  fees  therefor.  It  Is 
not  in  the  power  of  the  conrt  to  refuse  a  Jury 
for  failure  to  advance  the  fees. 

4.  Even  if  the  court  could  by  rule  require 
a  jnry  to  be  asked  for  before  the  day  set  for 
trial,  where  the  record  does  not  show  such  a 
rule,  refusal  of  a  Jury  demanded  on  that  day 
must  be  held  error. 

Brror  to  Arapahoe  county  court. 

Action  by  Tanquary  and  Gibson  against 
Charles  8.  Woods.  There  was  a  Judgment 
tor  pkilntlfEto,  and  defoidant  brings  error. 
Bevmed. 

John  F.  Tourtelotte  and  W.  T.  Hughes,  for 
plaintiff  in  error.  N.  Q.  Q^Quary,  for  de- 
fendants In  error. 

BISSELL,  P.  J.  On  the  Ist  of  September, 
1891,  Tanqnary  and  Gibson  commenced  this 
action  against  Woods,  the  plalntlfr  In  error, 
to  recover  some  $1,700.  The  debt  was  evi- 
denced by  14  promissory  notes,  all  dated 
the  2&th  of  December,  1890,  and  doe  at  vary- 
v.34p.no.8— 47 


lug  periods  from  6  to  18  months  after  date. 
When  the  suit  was  started,  only  three  notes 
of  $100  each  bad  matured,  though  a  fonrtht 
which  fdl  doe  on  flie  28th  at  S^tembw*  * 
had  readied  Its  matmrllr,  eseept  as  eon* 
eemed  the  days  of  grace.  To  obviate  the 
objectirai  of  the  nonmatorlty  of  the  paper, 
the  plalntlfFs,  as  to  each  unmatured  obliga- 
tion, .alleged  a  txmMhuit  transfer  of  prop- 
erty, and  fraud  in  the  contraction  of  the 
debt  At  Uie  time  the  eomplaint  was  filed, 
the  plaintiffs  sued  out  an  attachment,  and 
obsemd  the  statute  by  filing  an  affidavit 
wtaldi  set  np  the  fKaud  charged  In  the  com. 
^ahoit,  and  stated  that  the  action  was 
brooght  upon  a  contract  for  the  direct  pay- 
ment (rf  numey,  and  on  eertala  pronilss(«7 
notes.  The  defendant  trarersed  the  attach- 
ment He  also  answered,  denying  tbe  aM- 
gationa  of  tiie  complaint,  and  set  up  some 
afflnnatlTe  matter  which  need  not  be  noticed. 
Without  farther  stating  the  history  of  the 
cause.  It  Is  safltdeBt  to  aay  that  on  the  7th 
of  December,  1881,  the  case  stood  on  the 
docket  of  the  eoimty  conrt  on  the  traverse 
and  the  tasue  formed  by  the  pleadings  when 
the  court  set  the  case  fw  trial  for  the  21st 
of  December,  1881.  When  the  case  was 
called  In  its  regular  order  the  d^endant 
demanded  a  Jury  to  try  the  atttfchment  is- 
sues. TUB  tbe  court  denied,  on  the  asslsned 
grounds  that  a  Jury  had  not  been  asked  for 
prior  to  the  day  of  trial,  and  the  fees  were 
not  adTanoed  to  pay  for  one.  The  trial  pro 
ceedlng,  the  defendant  waived  a  Jtn-y  as  to 
the  main  issue,  and  the  court  heard  the  evl 
deuce,  and,  according  to  the  language  of  the 
entry,  found  •*the  Issues  herein  Joined  foi 
said  plalntlfffl,  and  assessed  thdr  damages 
in  the  sum  of  sixteen  hundred  dollars,  where 
ton  it  ta  ordered,  etc,  •  •  •  that  plain- 
tifffl  hare  and  recover  of,  etc.,  the  sum  of 
etc"  This  is  the  only  entry  In  the  record,, 
and  It  contains  no  finding  or  Judgment  con- 
caning  the  alleged  grounds  for  attachment 
The  defendant  assigns  error,  and  contends- 
the  plaintiffs  were  not  entitled  to  Judgment 
without  both  proofs  and  finding  as  to  the 
alleged  ground  for  complaint  -  ■  | 

Manifestly  the  error  Is  well  laid.  As  a 
general  proposition,  the  maturity  of  the 
obligatltm  Is  as  essential  as  the  exlst^ce 
ca  the  debt  to  »tltle  the  plaintiff  to  bring 
hie  suit  This  general  principle  must  contnrf 
the  plaintiff's  right  to  recover,  unless  the 
case  be  brotight  within  the  scc^e  of  that  stat- 
ute which  permits  a  plaintiff  to  bring  suit 
on  an  unmatured  debt  Chapter  6,  Code 
1887,  is  the  one  which  authorizes  a  writ  of 
aittachment  to  Issue,  and  prescribes  the  steps 
which  plaintiff  must  take  to  secure  it  The 
section  which  relates  to  unmatured  dalms 
provides  that  wherever  the  affidavit  states 
any  of  the  causes  save  four  which  autiiorlze 
the  issue  of  the  writ  the  action  may  be  com- 
menced, and  the  writ  Issued  upon  a  debt  not 
dob   Tbe  Judgment  entered  must  be  with  a 
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rebatement  of  the  Interest  A  subsequent 
section  permits  the  defendant  to  traverse 
the  affidavit,  and  put  in  Issue  the  matters 
alleged,  and  thm  oiacts  that  if  the  plaintiff 
substantiate  any  one  of  the  causes  alleged 
the  attacliment  shall  be  Bustoined.  It  also 
I»ovldes  that  If  he  fall  to  substantiate  any 
cause,  the  attachment  shall  be  dissolved,  and 
the  action  shall  be  dismissed  if  the  debt  be 
not  due.  It  likewise  dlreots  the  trial  of 
the  issue  by  jury,  unless  that  method  of  trial 
be  waived  by  the  parties,  "nie  act  of  1891 
concerning  Jurors  (Sess.  Laws  1881,  p. '248) 
enacts  that  in  any  action  pending  before  a 
county  court  In  a  county  of  the  first  class 
either  party  shall  be  entitled  to  a  jury  with- 
out advancing  the  fees  therefor.  These  stat> 
utory  requlrem^ts  easily  dispose  of  this  case. 
Hie  affidavit  which  was  filed  to  secure  the 
writ  has  been  subjected  to  some  criticism, 
but  the  regularity  and  toem  trf  it  need  not  be 
«nisldered,  since  it  certainly  charges  that 
fraud  whldi  authorizes  a  plaintiff  to  com- 
mence a  suit  on  unmatured  paper,  and  all 
technical  defects  In  affidavits  of  this  sort  are 
the  subject  of  amendment  if  they  are  aptly 
and  promptly  attacked.  The  decislwi  is  very 
safely  rested  on  the  IndlsputaNe  basts  that 
there  must  be  a  finding,  edther  by  a  court  or 
by  a  jury,  at  the  facts  alleged  as  the  basis 
of  the  attachment,  and  a  tormaX  entry  de- 
claring them  to  exist,  in  order  to  entitle  the 
plaintiff  to  a  Judgment  on  his  unmatured 
paper.  So  far  as  can  be  discovered  by  the 
record,  the  traverse  of  the  attachment  was 
never  disposed  of,  and  there  was  at  no  time 
during  the  trial  of  the  case  a  finding  ou  the 
issue  which  it  made  concerning  the  existence 
of  the  fraud  alleged.  The  matter  seems 
not  to  have  been  cnisldered  by  the  court, 
or,  If  It  was,  be  made  no  finrifpg  or  entry  oon- 
cemlng  it  TjBfWng  these,  a  subsequent 
judgmoit  is  evidently  not  Justified.  The  rea- 
son of  the  omission  would  seem  to  be  evid^t 
from  the  manifest  failure  of  the  plaintiffs 
to  offer  evidence  which  sustained  thdrdiai^o 
of  a  fraudulent  disposition  of  the  prop«ty. 
The  plaintiffs'  evidence  having  been  read,  it 
is  impossible  th^^from  to  deduce  a  conclu- 
sion which  would  Justify  an  affirmatlre  find- 
ing on  this  questloa  Since  this  Is  true,  tills 
court  is  unable  to  disregard  the  omission, 
and  on  the  presumptions  arising  from  ihe 
entry  sustain  the  Judgment  When  the  court 
denied  the  defendant  a  Jury  to  try  the  issue 
made  by  the  traverse  he  committed  an  error 
equally  fatal  to  the  recovery.  "We  have  ad- 
Judged  a  finding  upon  this  subject  Indis- 
pensable, and,  as  the  statute  ^ves  the  de- 
fendant the  right  to  the  determination  of  a 
Jury  on  this  question.  It  must  be  error  to  re- 
fuse it  unless  a  valid  statutory  reason  can 
be  assigned  therefw.  We  can  discover  none. 
It  Is  insisted  in  argument  that  It  is  legit- 
imate for  the  court  to  require  that  a  defend- 
ant shall  advance  the  fees  as  a  condltl<»i 
preced«it  to  this  mode  of  trial,  and  that  the 


court  has  full  power  to  provide  by  its  roles 
that  the  request  for  a  Jury  shall  precede  the 
day  fixed  tor  the  tilaL  The  first  propoeitlm 
Is  disposed  of  by  the  statute  of  IS&l  and 
the  attachment  act  in  the  Code.  Tbe  first 
provides  that  In  county  courts  in  oocmde*  of 
the  first  dasB  either  party  shall  be  entitled 
to  a  Jury  without  the  prepayment  of  fees; 
the  second  oiacts  that  the  tesue  f<Hined  by 
the  traverse  shall  be  tried  by  a  Jury,  unless 
that  mode  of  trial  be  waived  by  tbe  parties. 
The  record  discloses  not  a  waiver,  bat  fin 
affirmative  demand  tor  a  jury.  The  Cailuis 
of  the  court  to  concede  this  right  to  the  de- 
fendant is  necessarily  a  fatal  error,  unless 
it  was  Incumbrat  upon  the  defendant  to  mal^e 
his  demand  at  some  earlier  date.  We  do 
not  decide  whether  the  court  cotild  by  role 
provide  the  time  within  which  the  demand 
should  be  made,  or  otherwise  the  draiaiidlng 
party  be  precluded.  It  Is  enoufih  \u  this  case 
to  say  that  the  rea>rd  contains  no  role  of 
court,  and  shows  no  practice,  r<xiuJriag  the 
defendant  to  make  the  demand  at  an  earlier 
day.  We  must  therefore  assume  tliat  bis 
request  was  in  due  time,  and  that  its  re- 
fusal was  error.  Because  of  these  errors 
committed  bj  the  trial  court  in  respect  of 
the  mtrj  ct  judgment  and  the  mode  of  trial 
the  judgment  will  be  reversed,  and  remanded 
for  further  iwoceedliigs  In  conformltT-  vlth 
this  oplniom. 


mSSOUBI  PAC.  BY.  Ca  T.  HTUXB- 
BBAND. 

(Supreme  Goort  of  Kansas.  Nov.  11,  1893.) 

Bailboad  CoMPAinKS  —  IirjTTsiBa  to  Pkbsoxs  os 
Tai^CE — EvTDEHCB — Ihbtkdctiohb. 

1.  It  is  not  error  to  permit  a  witness  who 
is  accustomed  to  seeing  trains  of  ears  pass, 
and  who  sars  tliat  he  can  tefi  whedier  th^ 
are  movins  fast  or  slow  by  the  sound,  to  tai- 
tits  that  a  train  which  be  heard  distinctiy,  bat 
did  not  see,  was  going  pretty  fast. 

2.  Qaestions  of  fact  are  settled  in  the  trial 
courts.  We  look  no  farther  than  is  neceasatr 
to  see  that  there  is  competent  «Tid«ice  to  sds- 
tain  the  findings,  and  In  this  case  we  find  suffi- 
cient evidence  to  support  the  verdict. 

8.  When  the  court  In  its  general  iastme- 
tions,  fairly  gives  the  law  appllcabie  to  tfa« 
case.  It  need  not  sire  instractiaas  asked  by  a 
partr.  which  merely  eml>ody  Hie  aamo  ^bci- 
ples  In  different  language. 
(Syllabus  by  the  Court) 

Brrtw  from  district  court,  Coffey  coimty; 
Charles  B.  Qravcs,  Judge. 

Action  for  personal  Injuries  by  Frederick 
Hlldebrand  against  the  Missouri  Pac^c  Ball- 
way  Company.  Plaintiff  had  judgment,  and 
defendant  brings  error.  Affirmed. 

The  other  fftcts  fully  appear  in  tbe  ftrtknr- 
ing  statement  by  ALLEN,  J.: 

Frederick  Hlldebrand,  who  was  plaintiff 
bdow,  while  Grossing  the  tracks  of  tbe  Mis- 
souri Pacific  Railway  Company,  on  F  street, 
In  Leroy,  received  Injuries,  for  which  h« 
brings  this  suit  F  street  runs  north  and 
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flcnitb;  the  railroad  Iracfea,  nearly  east  and 
west  Tbe  south  track  Is  caBed  the  "Hoose 
Track,'*  and  inns  on  tiia  sootli  aide  of  tba 
depot,  whldi  Is  located  two  blocks  west  of 
tbe  enoBing  and  of  the  water  tank  and  coal 
elmtes.  ^e  next  trat^  to  tbe  nudn  line, 
fflstant  about  78  feet  fh>ni  tbe  bouse  tracfc. 
Nwtb  ot  tbe  main  track  are  otber  sidings, 
wbicb  are  numbered  1,  2,  and  S,  respectlTelr; 
the  tratft  nearest  the  main  track  being  design 
nated  as  1,**  and  distant  therefrom  aboat 
d^t  feet.  NosL  1  and  2  are  n^rer  togetbttr, 
and  Na  8  !■  aboat  19  teet  north  of  nmnber 
2.  FlafaitUt  and  his  Bttle  gta*l,  nine  Tears  old, 
crosaed  these  trac^  ma  thdr  way  home, 
about  6  o'dodc  in  the  erenlng.  Plaintiff  blm- 
mtU  tesUfled  that  ears  were  standing  on  the 
south  track,  and  that  there  were  cars  stand- 
ing, be  thoujpfat,  on  the  main  track.  That, 
after  crossing  the  sooth  trade,  he  looked  both 
waja  Did  not  see  or  bear  any  train  moving. 
Thought  be  was  saf^  and  drove  on.  That, 
Just  as  aoon  as  he  got  past  the  standing  can, 
be  looked  west,  and  saw  a  train  coming 
about  80  w  100  feet  away.  His  horses  were 
tiready  co  the  trade  He  sl^ed  his  linos, 
and  '^hdOenar  to  bla  hones  to  go.  They 
jumped  rlgbt  quick,  but  the  oabooee,  which' 
was  being  puabed  ahead  of  the  engine,  struck 
the  hind  end  of  tbe  wagon.  The  wagon  box 
was  (bnnra  off,  bottom  side  up,  on  the 
noiOk  aide  ot  the  north  track,  and  plaintiff 
thrown  oat  «o  tbe  ground  b^ood  It  Tbe 
bOFsas  lan  away.  There  was  great  ccmfllct 
In  tbe  eTMenoa  a«  to  the  tradk  tbe  mgine 
and  caboose  which  caused  the  tajury  were 
on.  The  engineer,  fireman,  and  other  wit- 
nesses testlfled  that  they  woe  on  the  main 
track,  while  plaintiff  and  bis  litUe  glU  testi- 
fied that  they  were  on  one  of  the  side  tracks, 
but  they  did  not  seem  to  be  dear  whether 
It  was  NOb  1  <v  N&  2.  The  testimony  of 
other  witnesses  as  to  the  locatton  of  pieces 
of  the  brc^en  wagon  tended  to  oorroborate 
plainttlPs  statement  Thoe  was  evidence 
tending  to  aSum  that  the  bdl  of  the  engine 
was  not  rung,  nor  any  other  signal  given, 
and  the  train  hands  testified  that  they  were 
gidng  at  about  eight  miles  an  hour.  The 
Jury  rendered  a  verdict  in  favor  of  plain- 
tlfl  for  $600,  and  also  anawered  a  large  num- 
ber tjt  special  qnestlons. , 

B.  P.  Waggener,  David  Kelso,  and  W.  A. 
Johns«i,  for  plaintiff  in  error.  Geo.  B.  Man- 
chester and  J.  I.  WcitBi  tor  defendant  In 
errw. 

AliliBN,  J.,  (after  stating  tbe  facta)  The 
first  matter  alleged  as  eiror  Is  in  permitting 
Otto  Hines,  who  was  in  the  section  honse  a 
little  distance  nwth  of  the  tracks,  and  who 
did  not  see  tbe  train  at  the  time,  bat  who 
beard  the  rattle  and  escape  of  steam  from 
tbe  «igine,  to  testify  as  to  the  rate  of  speed 
at  which  It  was  going,  and  that  It  was  going 
pretty  fast  He  stated  that  he  was  accns- 
jlomed  to  seeing  and  hearing  trains  pass  by, 


and  ootdd  tell  by  the  sound.  We  think  there 
was  no  error  in  this  ruling. 

The  Jury  found  that  the  engine  was  runnlm; 
"at  a  rai^d  speed."  Hie  testimony  of  the 
aiglnew,  SojAeg,  that  he  vraa  not  mnning 
over  eight  miles  an  hour,  hardly  tonda  to  con- 
tradict this  finding,  t<a  eU^t  mUes  an  hour, 
in  a  yard  where  there  are  many  tracks  ob- 
scured ftom  view  1^  standing  cars*  is  a 
siHnewhat  rapid  qwed. 

Tbe  principal  claim  of  the  plaintiff  in  etror 
is  that  the  court  erred  in  orwruling  tbe  de- 
mrnw  to  ^lntlfl*s  evidence.  We  think 
there  was  anffldent  evidence  to  challenge  the 
considostton  of  the  jury,  and  Ibat  the  de- 
murrer was  rightly  overmled. 

Complaint  Is  also  made  of  tbe  refusal  at 
tbe  court  to  give  certain  Instrocticms  asked 
bj  plaintiff.  While  some  ta  the  taiatrac- 
tl<ms  asked  wwe  onrect  dedarationB  of  tbe 
law,  the  general  Instmctlaas  given  the 
court  were  -ncT  full  and  fair,  and  embodied. 
In  mbstaace;  all  Oat  tbe  defoiduit  Tfas  en- 
titled to,  and  therefore  no  error  was  com- 
mitted. 

It  to  wpareot  ftom  tbe  bdelli  that  tbe  de- 
fendant's prtaudpal  gifevance  to  that  the 
Jury  believed  the  jdalntUTs  witnesses,  rather 
than  the  defudanfa.  Of  course  It  was  their 
duty  to  determine  what  was  truth,  and  what 
falsehood,  where  witnesses  squarely  contra- 
dicted each  other.  Their  decision  has  beoi 
approved  by  the  trial  court  snd  no  power 
rests  with  us  to  reverse  their  nnMn^  where 
there  to  evidence  to  sustain  them.  Railway 
Ga  T.  Fos»  41  Kan.  TIG*  21  Pac  Bep.  797; 
Hbdgdm  t.  liarkln,  40  Kan.  4H  20  Pac. 
Rqp.  70a  JudgmeDt  to  aiBrmed.  All  the 
Justices  concnrring. 


CHICAGO,  K.  &  W.  B.  CO.  V.  PONTIUS. 
(Sapreme  Court  of  Kansas.  Nov.  11,  1898.) 
lajDRias  TO  EicpuiTa— NxQuoxNCB  or  Cobk- 

PLOTB. 

A  bridge  carpenter  employed  by  a  rail- 
road oompany  in  loading  timbers  on  a  railroad 
car  for  transportation  to  another  point  on  the 
company's  line  ofay  recover  damages  from  the 
company,  under  section  93,  c.  23,  Gen.  SL  1889, 
for  injuries  sustained  while  so  employed,  occa- 
sioned by  the  negligence  of  a  coemplofe.  Rail- 
way Co,  T.  Harris,  6  Pac  Rep.  571,  33  Kan. 
416;  Railroad  Co.  v.  Koehler,  15  Pac.  Rep. 
567,  37  Kan.  46a 
(Syllabus  by  the  Court) 

Error  from  district  court,  DicUnson  county; 
M.  B.  NlcholscHi,  Judge. 

Action  for  personal  injuries  by  Clifltord  R. 
Pontius  against  the  (Jhloago,  Kansas  &  West- 
em  Railroad  Company,  l^ntlff  had  Judg- 
ment, and  defendant  brings  error.  Af- 
firmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ALLEN,  J.: 

CliCford  B.  Pontius  was  employed  by  tbe 
defendant  company  aa  a  bridge  carpenter, 
and  W(Hked  in  that  capacity  at  various  points 
on  Ibe  line  of  defmdan^s  road.   A  Inldge 
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was  constructed  across  the  Verdigris  river, 
In  Greenwood  county.  The  false  work  used 
for  support  In  its  construction  was  taken 
down,  and  the  timbers  of  which  It  was  com- 
posed  were  hoisted  and  loaded  Into  can  on 
tlie  tffldge,  to  be  transported  to  SMoe  other 
point  on  defoidant's  rood.  The  ttmben  wer« 
muddy  and  slippery.  Hie  mode  of  holstlus 
tliem  was  to  attadi  a  rope  or  chain  to  the 
timbers,  and  to  raise  them  by  means  of  a> 
pile  drtrer.  Whm  a  stick  was  raised  to  a 
sufficient  het^t,  a  lOpe  was  tlirown  around 
the  lower  end  of  It,  and  a  number  of  men, 
of  whom  plalntUI  was  <me,  would  pull  It  out 
<m  ttie  oar.  A  duUn  bad  been  used  aa.  the 
end  of  the  rope  to  hold  timbers  whic^  were 
being  hoisted,  and  sereral  i^eces  had  been 
raised  In  that  way.  Ttuo  chain,  howevet, 
was  thrown  aside,  and  one  piece  was  raised 
with  the  rope.  When  the  mm  undertocA 
to  pull  it  back  on  tlie  oar,  the  rope  slipped 
ott,  the  timber  feU,  and  caused  the  Injury 
tor  wlildi  the  plaintiff  sues.  Hie  Jury  ren- 
dwed  a  Todlot  In  fovor  of  ttia  plalntUI  for 
9»J0OO. 

A.  A.  Hnrd  and  Bobert  Dnniap,  fov  pUln- 
tlff  In  errw.  Jolin  H,  Uaban,  for  defend- 
ant In  enor. 

ALLBDr.  X,  <after  atatbw  the  flusta.)  It 
la  oontended  by  eonnsd  fbr  plaintiff  In  error 
tliat  MCtkm  &  38,  of  tlM  General  Stat- 
ntes  «f  1889,  has  no  an>Ucatl<m.  to  tills  case. 
Ibe  M<^cii  reads:  **Sea  98.  JBmry  railroad 
omnpany  organized  and  doing  business  In 
this  state  shaU  be  UaUe  for  all  damages  done 
to  any  emi^oye  ot  muStx  eranpony  In  oonsA- 
qoenee  at  any  neg^ttgence  of  its  agmts,  or 
by  any  mismanagement  of  Its  engineers, 
or  other  emidoyea,  to  az^  perstm  sostaln- 
tng  aoch  damage^"  It  la  urged  that  the 
plaintiff,  hekag  cmplcqred  as  a  bridge  cai^ 
penter^  waa  not  engaged  In  the  perilous 
business  of  tfifmting  a  railroad;  that  the 
only  ground  on  which  the  statute  can  be  sus- 
tiUned  la  tbat  the  business  of  opmting  rait 
zoada  la  pecnliarly  poUous,  and  tbat  Oie  state 
baa  flifl  light  to  Impose  llaljJUty  which  did 
not  axlat  at  axnmon  lav.  In  the  exetolae  of 
ita  police  power;  that  the  f&ot  that  fiie  de- 
fndant  la  a  oorp(«atlon  gives  the  leglslatnie 
no  rlfl^t  to  Impose  <m  it  a  liability  to  which 
inQxT  oorporatlona  and  private  persona  are 
not  subjected;  that,  in  so  far  as  Ita  terms 
Inclode  emjdoyes  not  anbjected  to  the  pecoliar 
hasarda  attending  flie  iteration  of  a  railroad, 
it  ia  In  oonfll^  with  the  first  section  of  the 
fourtefflifli  amendmoit  of  the  constltntlon  of 
the  United  States,  which  reads:  "Section  1. 
All  perstma  bom,  or  naturalized  In  the  Unit- 
ed States,  and  subject  to  Oie  jurlsdletlcui 
thereot  are  cltlsena  of  the  United  States, 
and  €€  the  state  wherein  ttiey  reside.  No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities  of 
eltlcKis  of  the  United  States,  nor  shall  any 
state  deprive  any  perscm  of  life,  liberty  <ff 


property,  without  dne  iMTOcess  of  law,  nor 
d«ny  to  any  person  within  its  Jorisdictioa 
the  equal  protection  of  the  laws."  It  is 
argued  that  the  plaintiff  was  a  bridge  build- 
er; that  the  legislature  has  not  selected 
bridge  building  ss  a  bnsineas  attended  with 
peculiar  hazards;  and  that  a  railroad  com- 
pany canni^  be  subjected  to  any  greater  Us- 
blUtles  to  Ita  employes  who  are  ongngwl  in 
building  Its  bridges,  than  any  otlm  oompany 
or  private  individual  engaged  In  tlie  same 
business  would  rest  under. 

It  is  true  that  llie  recwd  dlffdotw  tliat 
Hie  plalntitrs  goural  employment  waa  aa 
a  bridge  carpenter,  but  at  the  time  the  aod- 
.doit  happened  he  was  engaged,  not  In  build- 
ing a  bridge,  but  in  loading  timbers  <m  a  car 
for  transportation  over  the  Uneof  dtfendanfs 
road.  In  Railway  Co.  r.  Haley,  25  Kan.  % 
it  was  held  that  "a  person  emudoyed  apoa  a 
oooatructiMi  train  to  cany  wat»  the 
men  woiking  with  ttie  train,  ai^  to  gather 
up  toola,  and  put  them  In  the  ^wlMwaft  or 
to<d  car,  fa  within  the  atatate  wmWwig  rail- 
road companies  liable  to  their  enqilo^  for 
injuries  resulting  from  the  wwgiigipn^  of 
employes."  In  the  case  of  Baaway  Oa.  t. 
Uac^ey,  33  Kan.  288,  6  Pae  Bapi  201,  the 
coDstitutiOttalitr  of  fUs  law  was  drawn  in 
qneetlon.  and  this  oonrt  bOA  It  valid.  Tbs 
case  was  talten  to  the  Bivrana  ooort  of  the 
United  Statea,  where  the  Judgment  of  thli 
court  waa  affirmed,  and  it  was  h^  flat 
this  statute  "does  not  deprive  a  raUimul 
company  of  Its  property  wittaoat  doe  proeeaa 
of  law,  and  doea  not  deny  to  It  the  equal 
prolectim  d  the  btws,  and  la  not  In  oonfllcC 
with  the  foorteenth  amoidment  to  the  oon- 
atitotion  of  the  United  Statea  in  dttier  of 
these  respects."  BaUway  Oou  v.  Machey,  137 
U.  S.  206,  8  Sup.  Ot  Bep.  1161.  In  Rail- 
way Ga  V.  Bedcwlth,  120  U.  &  26.  O  Sup. 

207,  a  provision  in  the  Oode  ot  Iowa 
anttiorishig  the  recovery  of  dooUa  the  value 
of  stock  killed,  or  damages  eaosed  thereto, 
fay  a  railroad,  when  the  injury  took  place 
at  a  ptrint  oa  the  road  -wbsn  tba  corporation 
had  a  right  to  fence  it,  and  tailed  to  do  so, 
was  befbre  the  oonrt  tot  ita  OMuddnatioD. 
and  was  attacked  on  the  same  coostibittonal 
grovnd  aa  the  statute  we  have  under  consid- 
eration, bnt  the  court  held  It  valUL  In  Ball- 
way  Oo.  T.  Harris,  33  Kan.  416»  6  Faa  B^ 
671,  It  was  h^  that  a  section  man  eaqdoyed 
by  a  railway  company  to  repair  Ita  roadbed, 
and  to  take  vjf  old  rails  out  ot  Ita  ttm^  and 
put  In  new  ones,  who  Is  Injured,  without  his 
fault,  by  the  nef^lgenoe  of  hia  ooemploye, 
by  permitting  an  iron  rail  Intended  to  be 
placed  In  the  track  to  fell  np<m  him  wtdle 
he  Is  assisting  in  removing  the  rail  from  a 
push  car  on  the  trade,  la  within  the  terma 
of  sectlm  1,  c.  93,  Seaa  Laws  1874.  and 
oitltled  to  recover  for  taijuries  reoeCved 
throui^  the  negUg^ce  of  a  eoem^oye.  In 
Railroad  Co.  v.  Koehler,  87  Kan.  46^  15 
FacL  Bep.  667,  It  appeared  that  pfaUntUT* 
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InteBtate  recetred  Isjarles  vhlle  loading  nils 
on  a  car,  to  be  talun  to  otber  portloiu  <tf  ttie 
company'B  road,  trom  which  he  died;  and 
It  was  held  that  *^  chamctw  of  the  em- 
ployment and  services  of  Kodiler  at  tite  time 
of  the  Injury  places  him  within  the  provl- 
•toas  of  the  act  which  nukes  railroad  com- 
panles  UaMe  to  th^  emplogrte  tnr  damages 
resulting  from  the  negligent  acts  of  other 
employ ea."  These  cases  are  dedslT*  of  the 
one  now  tnftwe  ns.  It  the  Haztla  Case  the 
Injury  was  received  while  iwii^«iteg  rails 
from  &  push  car,  to  be  used  In  repairing  the 
tauAi  and  In  tbB  Eoehler  Oase  ttio  liijnxy 
was  sustained  while  loading  rails  to  be  trans- 
pixted  to  another  part  the  line.  In  ttla 
case  the  plalntllt  waa  Injnzed  while  on  a 
car,  assisting  In  loading  timbaa  to  be  trans- 
piMtsd  OTor  the  defendant's  road  to  some  oth- 
er point  Vbe  mere  fact  that  flie  tJahitilTs 
regular  employment  was  as  a  bridge  carpeo- 
ter  does  not  affect  the  case,  nor  does  It  mat- 
tar  that  the  toad  was  newly  constructed, 
Dor  whetbor  It  was  in  regular  tventlon  or 
not  The  tnjnry  txKpptmed  to  the  def aidant 
while  he  was  engaged  in  labor  directly  con- 
nected Witt  the  i^esallott  of  ttn  road,  and 
tbe  statnte  appUea.  em  ttioQtfi  it  dumld  be 
giren  the  ooutmctloQ  oomud  places  on  ft 
It  Is  whoDy  mmeosBsszy  to  etnmHnt  on  tbe 
qoestlon  as  to  common-law  liablUty,  or  as 
to  the  gnde  of  the  employment  of  the  plaln- 
tUTa  fdlov  •errant,  throoib  whose  negll- 
genos  he  was  injured,  for  the  UablUty  of  the 
company  Is  the  saiito  irttedicr  be  was  a  flor»- 
man  or  a  snpafntandsBt,  or  merdy  a  eolar- 
borer  of  ttpai.  station.  There  was  ample 
erldeBoe  to  estabUah  negligence  In  using  tbe 
rope  to  bcrist  the  timber. 

Complaint  Is  made  of  other  instructions 
ghren  by  the  ooort,  bat  we  percelTe  no  sub- 
stantial error  In  tlkem,  and  oar  attention  Is 
not  called  to  anything  we  deem  worthy  of 
e^artal  memttoo  Tb9  jadgment  Is  affirmed. 
▲U  tiM  Jnstlces  concarrlng. 


BOARD  OP  COM*RS  OP  JBWBLL  COUN- 
TY T.  SNODGRASS  &  YOUNG 
MANUF'O  CO.  et  al. 
{Supreme  Coart  of  Kansas.  Not.  11,  1893.) 

MZCBANICS'  LUXS— COUKTT  B[TJLni»OS. 

1.  The  cases  of  WUbod  t.  School  DIst.,  17 
Kan.  104;  School  Diet  Conrad,  Id.  522;  and 
Badcer  Lomlxr  Co.  t.  Marion,  etc.,  Power  Co., 
aO  Fae.  Rm.  117,  48  Kan.  187,— followed. 

2.  Sections  C38e  and  638f,  CirU  Code,  do 
not  prevent  or  take  away  from  the  laborer  or 
materia)  man  his  right  to  a  medianic's  lien  tip- 
oa  a  ^Ue  building.  Sees.  Laws  18S7,  e.  179, 

(Syllabos  by  the  Coort.) 

Error  from  district  ooor^  JeweH  eonaty; 
CaaA  A.  Smith,  Judge. 

ActlMt  by  the  Snodgrass  &  lonng  Mann- 
factoring  Company  against  the  board  of  com- 
nlsBloneis  of  JewoU  ooonty  and  otbsii. 


From  the  Judgmsit  rendered,  the  commis- 
sioners of  Jewdl  comity  bring  error.  Af- 
firmed. 

The  other  (kets  folly  appear  in  the  fol- 
lowing statement  by  HOBTON,  a  J.t 

Tbe  Snodgnus  ft  Toong  Manofiictartaig 
Company  commenced  their  action  on  January 
4, 1880,  against  the  board  ot  county  commls- 
alonen  of  the  couaty  itf  JeweH,  J.  J.  Shee- 
ban  and  B.  B.  Jacobs,  partners  as  Sheehnn 
ft  Jacobs,  and  Joseph  BromlOh,  alleging  that 
Shedian  ft  Jacobs  made  &  contract  with  the 
board  of  coonty  oommtosloneis  of  JeweB 
ooontyp  on  tbe  1st  day'  of  December,  1887, 
to  constmet  and  place  In  the  conrthoose  at 
lfiUlkatl^  Jewdl  oomty,  an  the  boilers,  pipes, 
.  radlatmia,  flttings,  and  apparotns  for  the  pap- 
pose ot  heating  the  same  by  steam;  that 
fnm  the  1st  of  Deconber,  1888.  to  the  SOtli 
of  MarOb.  1888^  tbey  famlahed  matnlal,  for 
the  oontraetfoa  to  fin  their  contract  for  tbe 
oonrlAoase,  of  fha  toIds  of  ^78.93;  and  that 
tiiey,  as  soch  subcontractors,  filed  a  lien 
wltiiin  the  time  prescrtbed  the  statate^ 
Joseph  Bromlch  filed  an  answer  and  cross 
petition  alleging  that  he  famished  a  boiler 
tar  tbe  oontractHs  for  the  conrthoose, 
the  TOlae  of  $829,  and  that  he  alao.  wlUiln 
tibe  statnte^  filed  a  Uen  fhereftM-.  The  Snod- 
gnm  ft  Tonng  Hannfactarlng  Ocospany  ob- 
tained judgment  against  the  ocmtraetors, 
Sbeeban  ft  Jacobs^  for  $807.24,  with  costs. 
Joseph  Bromlch  leeom-ed  judgment  against 
ffiieehan  ft  Jacobs  fOr  fTOLSl  and  costs. 
Both  judgments  were  adjudged  by  the  court 
to  be  hens  upon  the  ooorttaoDse  and  premises. 
The  board  of  county  commlssIonerB  filed  a 
demurrer  to  tbe  amended  petition  of  the 
Snodgnus  ft  Young  MancfOctHrlng  Oompar 
ny,  and  to  tbe  cross  petition  of  Joseph  Brom- 
lch, which  wen  by  tbe  coort  orerraled.  The 
board  of  county  commlssIouMs  also  excepted 
to  'tiie  jadgment  ot  ttie  coort  dedarlng  the 
judgments  llow  npon  the  courthouse  and 
premises.  l%e  board  of  county  ounmisalon- 
ers  of  JewdL  ooonty  bring  tbe  caae  here  for 
twrlew. 

M.  R.  Sntheriand,  for  plaintiff  In  ecxm. 
S.  B.  Isenhart,  P.  T.  Bumtaam,  and  A.  H. 
sails,  fOr  dtfendants  in  orw. 

HORTON,  O.  J.,  (after  stating  the  facts.) 
It  la  contended  that  a  mechanic's  11a  can- 
not attach  against  public  property.  In  this 
case  the  public  building  la  a  courthoiis* 
situated  in  the  city  of  Mankato,  in  Jewell 
county.  We  are  asked  to  reconsider  the  case 
of  Wilson  T.  Scho<^  Dist,  17  tcti  io4,  and 
other  similar  dedslmis  of  this  court  The 
decision  referred  to  was  rmdered  In  1876,— 
over  17  years  ago^— btf<»«  any  of  the  present 
mem  be  re  of  the  court  were  upon  tbe  supreme 
court  bench.  The  opinion  was  delivered  liy 
Brewer,  J.,  now  of  the  supreme  court  of  the 
United  States,  and  was  concurred  In  by  his 
associates.  Chief  Justice  Kingman  and  3Jr. 
JnsUos  Talentina  It  has  bsen  foUowsd  so 
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many  timee  by  the  court  that,  under  all  ot 
the  drcum stances,  we  deem  It  best  to  adhere 
to  It  School  Dist  T.  Conrad.  17  Kan.  522; 
Badger  Lumber  Oo.  t.  Marlon,  etc.»  Power 
Co..  48  Kan.  187,  80  Fac.  Rep.  117,  and  cases 
cited.  The  declsl(»i  w<H-k8  no  Injustice.  It 
protects  the  laborer  or  mateilal  man,  who 
bas  coatribnted  his  service  or  material  to  a 
public  building,  better  than  the  contraxy  de- 
dslons  of  the  other  states. 

It  la  next  contended  that  sectlMis  638e  and 
638f  of  the  aril  Code  Imply  that  tho  Uen 
ougbt  not  to  attach  to  a  public  building,  and 
that  the  bond  provided  tor  In  said  BectlonB 
U  a  substitute  for  a  lien.  Laws  1887,  c.  178, 
ti  It  2.  These  sectltms  were  enacted  to  pro- 
tect mechanics,  laborers,  and  other  persons 
fumlBhing  material  for  the  ccmstructlcm  or 
Improrement  of  public  buildings.  The  reme^ 
dy  ^ven  by  these  sectiooa  to  any  person 
to  whom  there  Is  due  any  sum  tor  labor  or 
material  does  not  Biq>enede  the  mechanic's 
Uen  law,  bnt  Is  an  addlUmal  remedy  to  la- 
borers and  material  m^  With  this  con- 
tusion, both  statutes  are  made  operatiTe. 
If  the  legislature  had  Intended  the  bond  men- 
tioned In  section  638e  to  be  a  substitute  tar 
the  lien  law,  It  would  have  used  language 
similar  to  that  In  Seas.  Laws  1889,  c.  168, 
I  18,  (section  638d,  arU  Code.)  It  Is  there- 
in provided  that  the  btmd  permitted  to  be 
filed  prevents  any  lien  frwn  attaching,  and 
also  discbarges  any  Uen  existing  when  a 
txmd  Is  filed.  In  the  coDstmctiou  of  the 
courthouse  at  Maniato,  the  county  ofilcers 
who  ottered  Into  the  contrart  tot  the  purpose 
of  harlng  the  courthouse  owatrocted  did 
not  take  from  the  contra ctorB  the  bond  pre- 
scribed by  the  statute,  and  therefore  the  par- 
ties named  in  the  pleadings,  who  filed  me- 
chanics' Uens,  baa  no  bond  iq>oa  which  to 
bring  an  action  for  the  recovery  of  their  in- 
debtedness. If  their  UeoB  will  not  attach, 
it  Is  probable  they  wiU  lose  their  claims. 
If  the  officials  of  Jew^  county  had  required 
the  bond  prescribed  by  the  statute  to  be 
executed  and  filed,  it  Is  probable  tliat  the 
parties  filing  Uens  would  have  preferred 
an  action  upon  the  boad  for  the  recovery 
of  tbeir  indebtedness,  rather  than  to  suffer 
the  delay  In  collecting  their  Judgmraxt  by 
the  alow  process  of  the  levy  of  a  tax  to 
pay  the  same.  The  Judgment  of  the  district 
court  wUl  be  afllrmed.  AH  the  luatlces  con- 
curring. 


HUTCHISON  V.  MYERS  et  aL 

(SaiHwme  Conrt  of  Kansas.  Nov.  11.  1888.) 

TausT  HoaTOAOB  —  Biobts  or  BiNanaiJiKT  to 
MAiDTAnr  Aanov—AonoiK  OH  Novs-JanoKaKr 

OH  PLBASISOS. 

1.  Where  a  mortgage  made  in  the  form  of 
a  trust  deed  conveys  real  estate  to  a  trnstee 
for  the  benefit  of  a  Oilrd  party,  to  secure  the 
paymMit  ot  an  indebtedness  to  such  third  par- 
ty,  the  latter  may  maintain  an  action  in  hU 


own  name  to  recover  the  debt,  and  to  foreclose 
the  mortgage  givCTi  to  secure  the  same. 

2.  Where  the  answer  of  defendant  admits 
the  canse  of  action  stated  ia  plaintiff's  petiUon. 
and  its  av^ments  are  insufficient  to  coostitntc 
a  defense,  the  court  may,  upon  motion  of  plain- 
tiff, allow  and  enter  judgment  In  his  favor  up- 
on the  pleadings. 

3.  Where  an  action  is  broagfat  by  the  payee 
of  a  negotiable  promissory  note,  who  aJleses 
that  he  Is  the  owner  and  holder  thereof,  but 
who  shows  by  his  petition  that  It  had  been 
transferred  by  Indorsement  to  another,  wftbont 
any  aUegation  or  indorsement  showing  it  to 
have  been  transferred  back  to  him,  and  the  de- 
fendant answers  by  a  general  dental,  not  veri- 
fied, a  judgment  upon  the  pleadings,  without 
evidence  of  possession  or  ownecali^  ot  tiw  notm, 
cannot  be  sustained. 

(Syllabus  by  th«  Courts 

EIrror  from  district  court,  Lycai  ooimty; 
Charles  B.  Graves,  Judge. 

Action  by  Willis  O.  Myers  against  O.  T. 
Jones,  J.  Q.  Hntcbison,  and  others.  From 
the  judgment  rendered,  defendant  Hutch iacn 
brings  error.  Berersed. 

J.  O.  Hutchison,  In  pro.  per.  Cook  ft  Qos- 
sett,  for  defendants  In  wrw. 

JOHNSTON,  J.  TUs  was  an  action  bxtiaght 
by  Willis  Q.  Myen  against  O.  T.  Xones  and 
Abbie  O.  Jones,  bis  wtfd,  to  recoTcr  t^JOOO 
whidi  he  had  loaned  them,  and  to  fiwedoae 
a  mortgage  or  deed  of  trust  givoi  by  tiie 
Jtmeecs  to  secure  the  payment  ot  the  Indebt- 
ednem.  Eldward  B.  Holmes,  who  was  named 
as  trustee  In  the  mortgage  deed  of  trust 
was  made  a  party  defendant  ab  well  as  the 
Kansas  Oty  Investment  Oompany,  J.  6. 
Hutchiscm.  and  oUiers,  who  claimed  an  in* 
terest  The  Investment  company  answered, 
setting  up  a  seccmd  mortgage  to  Qte  prem- 
ises, executed  by  the  same  parties.  A  de- 
murrer was  filed  by  Hutchls<m.  aUeglng  that 
there  was  a  defect  of  parties  plain  tiff,  whJcfc 
was  overruled,  after  which  he  filed  an  an- 
swer, which  consisted  a  gen»al  dcailal, 
and  a  farther  aUegatltm  that,  when  Joskes 
and  wife  executed  the  notes  and  mortgage  to 
Myers,  the  state  of  Kansas  was  Qie  owner 
of  the  premises,  and  that  nether  the  legal 
nor  equitable  title  had  passed  from  the  state 
to  the  Joneses,  and  that  on  January  20,  1887, 
when  the  mortgage  was  executed  to  B^ers, 
the  Joneses  had  not  the  fee-simple  title  to 
the  premises,  nor  any  ri^t  to  mortgage  the 
same.  He  aUeged,  further,  that  the  land  was 
not  eoavojed  to  Jones  by  patent  from  the 
United  States  tmtil  four  days  after  the  mort- 
gage was  executed.  He  then  alleges  that  on 
May  S,'  1888,  a  Judgment  was  recovered 
against  Jones,  which  became  a  Uen  upcn  the 
real  estate,  and  that  subsequently,  upon  an 
execution,  a  sale  was  made,  whldi  on  Janu- 
ary 4,  1888,  was  omflnned  In  the  purchaser, 
who  thereafter  transferred  tiie  title  to 
Hutchison.  He  alleges  Out  he  fhertiby  be- 
came the  owner,  Iq  fee  simple*  ot  the  gen- 
tses, free  from  the  Uen  or  mwtgage  of  Oe 
j^ntifl,  and  asked  judgmoit  decreehiv  tills 
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In  himself.  Replies  to  this  answer  were  filed 
toy  the  mortgagees,  but  snbsequentlj  Hutchl- 
Mon  amended  his  answer  by  an  admission 
that  ft  deCanlt  had  occurred  In  the  payment 
of  the  soms  secured  by  the  pUdntUTs  mort- 
sage,  as  plalntUf  had  allseed  In  his  petition; 
and  tiierenpon  the  replies  were  withdrawn, 
and  npon  motion  of  Myers  a  judgment  of 
foreclosnre,  upon  tba  pleadings,  was  ren- 
dered. 

The  first  qustlan  presented  for  review  Is 
the  ruling  npon  tiie  demurrer,  it  being  con< 
tended  that  Myers,  the  third  party  and  the 
iMnefldary  In  the  mortgage  tnut  deed,  coold 
not  maintain  the  action.  It  is  conceded  that 
he  might  prosecnte  an  action  In  his  own 
name  to  recorer  a  personal  Judgment  for  the 
amonnt  of  the  d^  secnred,  hut,  as  the 
property  "waa  conv^red  to  B^lmes  for  flie 
benefit  of  B^ers,  It  Is  dalmed  that  Myen^ 
alone  coold  maintain  the  action  for  fore- 
doeore.  Tbln  datra  is  based  <m  section  28 
of  the  OItH  Oode,  which,  among  other  things, 
provldfls  that  the  trustee  of  an  express  trust 
may  Mng  an  action  without  Joining  with 
blm  the  person  fiff  ^ose  benefit  it  Is  proee- 
cnted.  Althongfa  the  trost  deed  purports  to 
canT«y  to  tbe  tmstee.  it  was  made  for  the 
mere  purpose  ot  secnring  a  debt,  and  is  no 
more  than  a  mortgage,  and  can  <mly  be  en- 
forced as  sndL  McDonald  t.  Kellogg,  80 
Kan.  170;  2  Fac.  Bep.  SOT.  Bat  granting  that 
Holmes,  who  Is  named  as  tnutee  in  the  in- 
irtrument.  Is  tbB  trustee  of  an  express  trust, 
wo  see  no  reason  why  the  braiefidary  may 
not  properly  bring  the  action.  In  this  case 
the  tmstee  was  made  a  defendant,  and  was 
tbneby  enaUed  to  seenre  any  rl^t  or  pro- 
tect any  Interest  wliich  he  mi^t  have  In  the 
transactloa.  Hie  graieral  mle.  In  this  state, 
Is  that  the  jjarty  beneficially  Interested  shall 
bring  the  action;  bat,  for  couTenlence  and 
necessity,  prorislcm  is  made  for  the  prosecn- 
tion  of  actions  }>y  representatiTe  parties. 
Section  26  of  the  Code  prorldes,  spedflcally, 
that  "erety  action  mnst  be  prosecuted  in 
the  name  of  tite  real  par^  In  Interest,  except 
as  othorwtoe  provided  In  secUtm  2S."  And 
sectifm  28;  as  we  hare  seen,  provides  "that 
an  executor,  administrator,  guardian,  tmstee 
of  an  express  trust,  a  person  with  whom  or 
in  whose  name  a  contract  Is  made  for  the 
benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action 
without  joining  with  him  the  person  for 
whose  benefit  It  Is  prosecuted."  As  will  be 
observed,  the  provision  authorizing  the  trus- 
tee to  bring  an  action  Is  permissive,  rather 
than  mandatory,  in  Its  terms,  and  hence  will 
not  preclude  the  maintenance  of  an  action 
In  the  name  of  the  real  party  In  Interest 
Price  V.  Insurance  Oo.,  17  Minn.  407,  (GU. 
478.) 

Oomplalnt  Is  next  made  of  the  action  of  the 
oottrt  In  entertaining  a  motion  for  Judgment 
upon  the  pleadings,  and  in  allowing  judgment 
rg**"^  Hutchlaoo  without  testimony.  The  mo> 


tionforjndgmentontlie  pleadings  was  eqnlvar 
lent  to  a  demurrw  to  Hutchison's  answer, 
and  Is  a  common  and  pwmisiAble  ^acUce. 
If  the  ayerments  of  Qie  peUtUm  were  soflt 
dent,  and  the  answer  did  not  allege  a  de- 
fense,  and  no  amendment  was  asked  for  or 
allowed,  plaintiff  was  certainly  «itttied  to  a 
Judgment  As  the  case  tbea  stood,  the  exe- 
cution of  the  note  and  m(H*tgnge,  not  being 
dcmied  under  oath,  was  admitted,  and  It  was 
also  conceded  that  default  had  been  made 
in  the  payment  of  the  indebtedness  secured 
by  the  mortgage.  This  was  tbe  extent  of 
the  admlaiions  oi  the  pl^tiff  in-  error,  who 
had  filed  a  general  denial.  It  was  alleged  in 
the  petition  that  My«a  was  tbe  owner  and 
holder  of  the  note.  This  was  put  In  Issue, 
and  ttw  avamats  In  his  own  pleading  tend- 
ed to  show  that  the  title  and  owno^lp  were 
in  another.  Uptm  the  prindpal  note^  and 
each  of  the  ootQKxis,  thwe  wss  the  following 
indorsemrat:  "Pay  to  the  order  ot  John  Set' 
fries  ft  Sons,  trustees,  without  recourse. 
Willis  Q.  Myerft"  This  ind<H«emrat  was  not 
only  pormitted  to  remain  npcm  the  notes, 
but  It  was  carefnUy  copied  into,  and  made 
a  part  of,  the  petitiim  of  idalntifl,  Myers. 
The  tnuutCer  was  eafildeot  to  transfer  the 
titie  to  tiie  indnrsee,  and  Myers  has  tiioeby 
made  a  prima  fade  showing  that  he  Is  not 
tbe  own»  of  tbe  note  ui>on  which  he  sues. 
WhittenhaU  t.  Korber,  32  Kan.  618. 

It  Is  contended  tar  Myers  that  as  he  was 
the  payee  4»C  the  note,  and  had  poaseeslcoi  at 
tbe  sam^  there  was  a  prasnmptitm  tiiat  he 
still  held  and  owned  It  and  was  therefore 
mtitled  to  Jndgmoit  on  the  pleadings  with- 
out testimony.  It  Is  true  that  the  possesdon 
Is  loima  fade  evidence  of  ownenhlm  where 
the  note  Itsdf,  and  the  Indmement  thereon, 
do  not  show  who  the  owner  is,  or  that  the 
tltie  has  been  tnnsfeiTed  to  another.  Bggan 
V.  Brig^i.  28  Kan.  710;  Challiss  T.  Wylle^ 
85  Kan.  5K^  11  Paa  Rep.  438;  Durein  t. 
Moeser,  86  Kan.  441.  18  Pac.  Rep.  707; 
O'Keeffe  t.  Bank,  40  Kan.  847,  SO  Paa  Rep. 
478.  Here^  howsnr.  It  was  not  shown  that 
Myers  had  tbe  possesalim  ot  the  note,  and, 
more  than  that  the  indorsement  on  the 
same,  as  set  oat  by  himself,  tended  to  show 
that  the  titie  had  passed  from  him.  if  Myers 
had  the  possession  ot  the  note,  and  had  pro- 
duced it  at  the  trial.  It  would  have  furnished 
prima  fade  erldokee  of  ownmhlp  in  blm, 
and,  in  tbe  abwnce  <rf  any  testimony  whlcb 
would  onrcome  such  prima  fade  proof,  he 
would  have  been  entitied  to  judgment 
O'Keeffe  v.  Bank,  sapra.  Myers  contends 
that  having  possession  of  tbe  origtnBl,  he 
had  the  right  to  cancel  the  Indorsement  and 
it  is  true  that  if  he  had  legally  acquired  tbe 
paper,  after  having  transferred  It  he  might 
have  cancded  the  Indorsement  But  as  we 
have  sem,  instead  of  striking  out  the  In- 
dorsement he  made  It  one  ot  the  allega- 
tions of  his  petition,  and  hence  a  Judgment 
without  proof  of  possesdon  or  ownershto 
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caDDot  be  sostalDed.  In  addition  to  tbe  aa- 
thorttlea  cited,  see  Brothert(»i  t.  Street,  (Ind. 
Sup.)  24  N.  S.  Bep.  1068.  It  la  the  safer,  and 
believed  to  be  tbe  g^eral,  practice,  In  dla* 
trlct  courts,  to  require  tbe  production  and 
cauceUatloQ  of  notes  and  nu^tgagee,  In  all 
foredoeure  cases,  before  tbe  rendition  of 
jud^ent,  regardless  of  whether  there  has 
been  a  defense  or  a  default  No  other  de- 
fense is  alleged.  The  claim  that  only  the 
ixisseesory  right  was  mortgaged  by  Jones  la 
based  upon  tbe  term  "property,"  used  In 
the  granting  clause  of  the  trust  deed;  but, 
when  all  of  the  prorlalons  of  the  Instrument 
are  read  together,  they  show  clearly  that  it 
was  a  conveyance  or  mortgage  of  the  land 
Itself,  and  neither  Jones,  nor  any  one  claim- 
ing under  him,  fs  oitltled  to  set  up  an 
after-acquired  title,  as  against  tbe  nwrt- 
tfacee.  Tbe  mor  mentioned,  bowerer,  can- 
not be  overlooked,  and  hence  tbe  judgment 
most  be  rerersed,  and  tbe  cause  remanded 
for  another  tritU.  All  the  justices  concurring. 


JACKSON  et  sL  T.  STATB. 
(Sn^vme  Court  of  Kansas.  Nor,  11,  188&) 

SuRBE!n>8R  or  Baii/— Bbuusb  or  Subrtiss. 
The  sureties  on  a  criminal  recognisance 
for  the  appearance  of  a  defendant,  and  to  abide 
tbe  judgment  of  the  court,  and  not  demrt  with- 
out leave,  are  discharged  from  fortnw  liabil- 
ity, where  the  def«tdant  has  duly  ajneared, 
and  received  sentence,  and  thereafter  bas  of- 
fered and  sQbmltted  hlmsrtf  to  the  duriff,  to 
be  taken  Into  custody  ondsr  the  saktmee  Inn 
posed  by  the  court. 

(Syllabus  by  the  Court) 

Orror  from  dislrlot  courts  Oofl^y  oomity; 
Obatles  B.  OraTes,  Judgei 

Aetitm  hy  the  state  of  Eanns  agalnat  A. 
Jackson  and  N&aay  0.  Jax^aaa  od  a  orlmiiial 
reoognlzonoe.  Plaintiff  had  judgment  De- 
fendants bring  error.  Bemsed. 

Tbe  ottker  facts  fnlly  a^>eer  In  the  Colloiw- 
tDg  statemoit  by  ALLEN,  J.: 

This  action  was  brouglit  on  a  reeognisanoe 
Siren  in  tbe  ease  of  Hie  State  of  Kansas 
vs.  Thomas  Jackson,  which  reads  as  follows: 
"Whereas,  upon  good  cause  shown,  tbe  above- 
entitled  aotbm  was  on  the  IStb  day  of  Aptll, 
IRdS,  ctmtlnued,  for  Judgment  and  smtence 
of  the  court  against  said  defmdant,  unto 
ihe  next  term  of  the  abore-named  court: 
Now,  we,  the  undersigned  msldentB  of  said 
county  and  state,  Mod  oursrires  to  the  state 
of  Kansas.  In  tbe  sum  of  two  hundred  and 
fifty  doUars.  (1250.0%)  that  said  defendant. 
Thomas  Jackson,  shall  be  and  appear  before 
the  judge  of  said  court  to  reoelTe  Judgment 
and  sentence  of  Ihe  court  inooo.  the  verdict 
of  guilty  In  said  canse  fOcnd  by  tbB  Jury, 
and  filed  against  him,  and  abide  the  Judg- 
ment of  said  court;  and  not  depart  tiie  same 
without  leave.  Thomas  Jackson,  Principal. 
A.  Jackson,  Nancy  Jades  on.  Sureties."  The 
case  was  tried  b>  the  court  and  the  follow- 


ing findings  of  fact  were  made:  'Ttat  Th« 
defendant  Tbomas  Jackson  gave  the  bond 
sued  on  to  appear  at  the  July  term  of  ooan, 
1SS8,  to  answer  to  a  cbaige  of  vt(^tiiig  ibe 
prohibitory  law,  to  abide  tbe  judgment  ot 
the  court  and  not  depart  without  leave.  Se^ 
<aid.  In  pursuance  of  said  bond,  he  a^eanU 
at  said  term  of  said  court  was  tried  fi>r 
said  oftense,  convicted,  and  eenteuced.  After- 
wards, on  the  same  day,  after  the  adjoun- 
meat  of  court  in  the  evening,  the  defeQdani 
approached  the  sheriff,  in  the  ooortboaH) 
and  stated  to  him,  substantially,  as  f(dlon: 
'Having  been  convicted  and  sentotoed,  1 
suppose  my  proper  place  Is  in  your  eDstodf. 
Here  I  am,  ready  to  be  taken.'  Tbe  abeiiff 
replied,  substantially,  as  follows:  "W^  I 
oounot  conveniently  take  care  of  you.  We 
have  no  Jail,  and  I  have  no  place  to  keep 
■you  overnight  Besides,  I  hare  no  ptpm 
by  which  to  bold  you  in  custody.  No  papers 
have,  as  yet  been  Issued  to  me,  authotbioj 
me  to  take  you  into  custody.  Can't  you  wait 
until  momlnft  and  then  I  will  be  ready  f« 
you?'  The  defendant  then  rolled,  snbstxit- 
tially,  as  follows:  Tes,  I  gaees  I  can  wait. 
But  don't  this  otter  release  my  bondsmoiT 
The  sheriff  then  said:  'I  don't  know,  but  1 
guess  not  I  think  they  are  bound  until  jm 
are  taken  Into  custody.*  The  defendant  Utea 
stated,  'Well,  I  think  they're  released.  I 
may  not  be  here  In  tbe  morning.  If  I  sm, 
I  vrlll  come  around;  but  If  you  want  to  be 
sure  of  me,  you  had  better  take  me  nov.' 
The  altove  oonversati<m  took  place  hi  ite 
presence  of  the  county  attorney  and  tlie 
Judge.  Third.  Tho  said  defendant  has  not 
since  appeared  at  said  court  or  snbmltted 
himself  to  the  possession  of  the  sheciff  of  uid 
county.  The  above  proceedings  occurred  in '>1k 
latter  part  of  the  numth  of  July,  18S&  Oa 
the  next  morning  after  the  aforesaid  ooiiTa>' 
satlon,  the  court  adjourned  to  Augost  31s 
idUowing,  at  which  date  there  was  an  ad- 
journed session  of  aald  court,  at  whioh  a 
forfeltture  of  said  bond  was  taken  by  dw 
county  attorney."  Tbe  defendants  moved  for 
judgment  In  tbelr  favor  on  these  findiiypk 
but  the  court  ovemled  the  motion,  and  ca- 
tered judgmmt  against  tiiooi  tor  tbe  amoum 
of  the  cecognlzance  and  costs.  The  defend- 
ants  bdng  the  case  here  for  review. 

Geo,  B.  IfandieBter,  for  phUnttflk  hi  emr. 
John  T.  Uttle,  Atty.  Oen.,  and  B.  J.  Gma 
for  the  State. 

ALLBM,  J.,  (after  stating  the  fiuts.)  Thein- 
ly  qnestloa  In  this  case  Is  irtietho;  unda  die 
facta  foond  by  the  ooiu^  tiie  defndant  Itsd 
compiled  with  the  condition  of  tbe  recoct 
sauce.  The  trial  court  finds  that  he  appeared 
to  receive  sentence,  and  thereafter  pmsand 
himsdf  to  the  sheriff  for  the  puqKW  ^ 
being  taken  Into  custody;  that  the  sheriff  de 
ollnad  to  take  him,  and  asked  Wm  to  mH 
till  the  next  day.  The  llablUty  of  the  me- 
ties  terminated  when  the  defendant  bad  foBr 
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Kan.) 

compiled  wltti  the  tenns  of  tbe  reoogDlzance. 
Section  2M  <tf  Oie  Orimlnal  Code  proTldes: 
**Where  any  conTlct  ibaU  be  sratenced  to  any 
iranlslmieiit,  tbe  ^&ek.  of  the  court  In  which 
■entence  waa  passed  shall  forthwith  d^ver 
a  certified  copy  thtteof  to  the  sbwlff  ot  the 
county,  who  shall,  wlthoat  delay,  ^th&  In 
person  or  by  a  general  or  usual  deputy,  cause 
euch  convict  to  recelre  the  punishment  to 
wMch  he  was  sentenced."  The  aherlff  made 
two  eccuses  for  not  taking  the  prisoner  Into 
custody  at  tbe  time  he  offered  to  surrendfiar 
himself,  nam^.  that  he  had  no  papers  by 
which  to  hold  him,  and  no  place  to  keep 
him  over  night  Neither  of  these  excuses  was 
goo6.  The  law  makes  It  tbe  duty  of  the 
fderk  to  forthwith  deliver  the  sheriff  a  certi- 
fied copy  at  the  judgment,  and,  where  the 
party  himself  raised  no  objection  to  being 
taken  Into  custody  on  the  ground  of  want  of 
papers,  we  do  not  think  the  sheriff  himself 
can  make  It  But  a  very  brief  time  would  be 
required  for  the  cleric  to  make  up  the  record, 
and  certified  copy  thereof,  required  by  the 
statute.  As  to  the  other  objection,  It  Is 
the  duty  of  the  sheriff  to  take  prlaoners 
Into  his  custody,  and  keep  them.  If  he  has 
no  conveniCTt  place  for  doing  so,  he  must 
ase  one  that  Is  not  so  convenient  Sureties 
on  criminal  recognizances  are  not  bound  to 
answer  for  the  conduct  of  a  prisoner  after 
It  becomes  the  duty  ot  the  sheriff  to  take  him 
Into  custody  after  judgment,  and  after  the 
defendant  has  submitted  himself  tor  that 
purpose.  The  words,  •'not  depart  without 
leave,**  In  the  bond,  do  not  mean  that  the 
defendant  will  not  escape  from  the  custody 
of  the  sh^ff.  The  "leave"  means  leave  off 
tbe  court  So  far  as  the  record  shows,  the 
sentence  was  final,  and  to  be  executed 
at  once.  There  Is  nothing  showing  that  the 
court  granted  any  stay,  or  directed  the  de 
f endant  to  appear  In  the  court  at  any  future 
time.  Tinder  the  ruling  In  Re  Strickler, 
<Kan,)  33  Pac.  Rep.  620.  tbe  operation  of  the 
sentaice  began  at  once,  and  It  was  the 
duty  of  the  sheriff  to  carry  It  Into  efTect 
See.  also,  Moorehead  v.  State.  88  Kan.  490. 
l«  Pac.  Rep.  957;  McGarry  v.  State,  87  Kan. 
9.  14  Pac.  Rep.  491.  Judgment  will  be  re- 
rersed,  with  the  direction  to  enter  judgment 
on  the  findings  of  tbe  trial  court,  in  favor  of 
tbe  defendants,  for  costs.  AH  tbe  jmOatm 
conenrring. 


CONSTANT  V.  LOHMAN  et  al. 

<Snprsme  Court  of  Kans&t.  Nov.  11,  18^) 
Slascissiov  or  Contract— Parties— Pracb — Dax- 

AOBS— BVIDBITCE. 

1.  The  retdBBioQ  of  a  contract  most  be 
made  by  a  restoration  to  each  of  the  parties 
thereto  of  that  which  has  been  received  uader 
it,  and,  in  order  to  obtain  snch  rescisalon,  all  of 
the  parties  Interested  In  the  property  involved 
canst  be  broofd>t  before  the  conrt 

2.  In  an  acti<m  to  recover  damages  for 
frmodolently  ladiMing  tbs  plalatlff  to  mtmc  into 


a  joint  pnrdiaM  of  lands  with  the  def«idants, 
where  the  fhind  cliai«cd  Is  that  the  defoidanta 
were  part  ownov  in  the  land,  and  concealed 
Buch  fact  from  the  plaintiff,  the  measure  of  the 
plaintiff's  recovery  l»  the  difference  between  the 
price  paid  and  the  fair  market  valne  of  the 
property  at  the  time  of  the  parcbaae. 

3.  To  prove  such  market  value,  the  evidence 
need  not  be  confined  to  the  very  day,  but  proof 
of  valne  wl^in  a  reasonable  time  before  and 
after  the  transaction  may  be  received  and  con* 
sidered  by  the  jury. 

(Sytlabos  by  the  Goorti 

Error  from  district  oonrt,  Harvej  conntj; 
li.  Houk,  Judge. 

Action  by  Addine  B.  Constant,  admlnlstra* 
trix  <a  the  estate  of  Bliam  Constant;  de- 
ceased, against  S.  Lehman,  A  D.  Gilbert,  T. 
3.  Templar,  and  Willis  Bioore.  Defmdanta 
had  judgmoit,  and  plaintiff  1»lngs  error. 
Reversed. 

The  oUier  liRcta  fully  appear  in  the  fbOow- 
Ing  statement  hy  ALLEN,  J.: 

This  action  was  l»vng2Lt  plaintiff's  in- 
testate, Hiram  Constant,  who  died  after  tbe 
trial  of  tbe  case  in  the  Strict  court,  and  the 
cause  was  thereafter  revived,  and  proeecuted 
in  the  name  of  tbe  administratrix.  The  peti- 
tion charges  tbe  defendants  wltli  having  in- 
duced him  and  other  prasmts.  who  resided  at 
Hutcbinscm,  to  enter  into  a  Joint  purchase  of 
two  40-acre  tracts  ct  land  in  tlte  Tldnitf  of 
Newtxm,  Ity  tcand.  It  a^iears  that  one  tract, 
known  as  tbe  'Vrlggs  40  Acres,"  lying  west 
of  tbe  city  of  Newtfsi,  was  purchased  from 
a  Miss  Btlggs  for  |16;00a  nie  title  to  the 
other  tract  was  In  one  M.  U  Stewart,  and 
was  purchased  tor  $12,000.  The  fraod 
charged  against  the  d^andants  naudsta  in 
the  focts  that  Lehman  and  OQbert  were  in 
fact  half  ownns  in  the  east  40;  that  they  did 
not  dlsdose  tbebr  interest  to  tbe  Hntcbinsoa 
parties,  and  induced  them  to  believe  that 
their  only  interests  in  the  transaction  were 
as  purchasers  with  the  others.  L^man  and 
OUbert  lived  at  Newton,  and  it  Is  allegad 
that  tbfiy  were  mra.  of  high  standing  and 
character,  both  as  to  Integrity  and  business 
sagadtr;  that  they  represented  that  they 
had  reliable  Information  from  the  offloers  of 
the  Atchison,  Top^  &  Santa  Fe  Railroad 
Company  that  said  company  intended  to 
make  TeE7  large  inq>roTan«ata  bi  the  dty  of 
Newton  within  tbe  next  six  mfmOis,  wblcb 
would  greatly  enhance  the  value  of  real  es- 
tate in  that  vicbiity;  that  plaintiff  and  the 
rest  of  the  Huttiblnacm  peoiUe  relied  on  the 
Judgment  of  the  defendants  as  to  the  value 
of  the  property  porchssed,  and  the  future 
prospects  at  Newton.  It  la  <daimed  that  tbe 
defendants  Templar  and  Moore  conspired 
with  Lehman  and  Gilbert  to  perpetrate  this 
fraud,  and  that  Mowe  also  had  an  additicm- 
al  Interest  in  tbe  matter  reason  of  bis 
hfddiug  an  f^tlon  on  the  west  40  acres  tot 
¥15,000,  for  which  be  had  paid  9200;  that  he 
also  ooocealed  this  tntwest  in  the  tnmsao> 
tton,  and  derived  a  profit  <dC  91,000  there- 
from.  A  lyndlcato  ww  formed,  oomposed  of 
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ttie  defiandaato  TiUhnW",  OObert,  Templar, 
utd  Bera  HnlKdiinWD  parties,  eadi  of  whom 
contributed  f2,800  In  cash  and  notes;  and 
therei^Hm  the  purchases  were  made,  and 
deeds  taken  to  the  defendant  Gilbert,  as  trus- 
tee for  an  the  parties  Interested.  After- 
wards a  oorporatl<ai  was  formed*  to  wbidi 
the  lands  were  transferred,  and  stock  was  Is- 
sued to  ea<±  for  his  liiare  In  the  purchase. 
Only  a  small  portioa  of  the  land  was  sold, 
and  the  proceeds  were  applied  In  payment  of 
taxes.  The  specalatlon  proved  a  bad  one. 
Plaintiff  oflen  to  transfer  all  Ids  Interest  In 
the  corporation,  and  In  the  lands  purchased, 
to  the  defendants;  asika  a  resdsdon  of  the 
cfmtract,  and  a  Judgment  for  with  In- 

terest, as  bis  damages.  Tbe  ease  was  tried 
before  the  court  and  a  Jnzy.  Aft»  the  i^UUn- 
tifl  bad  offered  all  his  erldence^  tlie  defend- 
ants  In^iKised  a  demnner  tfamto^  whkb 
was  sustained  by  the  court  Motion  for  a 
new  trial  was  overruledt  and  r'^'nt**^  brings 
the  case  here  for  rerlew. 

Bowman  &  Bncher  and  James  McKlnstry, 
for  plaintiff  In  error.  Whiteside  &  Oleastm 
and  W.  B.  Brown,  fur  defendants  bt  erxor. 

AliLEN,  J.,  (after  stating  the  facts.)  We 
hare  only  to  consider  the  case  made  by  the 
evidence  Introduced  by  tbe  plaintiff,  and  de- 
termine therefrom  whether  there  was  any- 
thing to  go  to  tbe  Jury.  It  is  conceded  that 
It  was  a  fraud  for  Lehman  and  Gilbert  to 
enter  Into  a  Jcdnt  purchase  of  this  land  with 
the  Hutchinson  parties,  when  they  were  In- 
terested as  sellers,  without  disclosing  that  In- 
terest The  controversy  Ip  the  case  la  as  to 
the  right  of  the  original  plaintiff  in  this  ac- 
tkn  to  rescind,  and,  if  ttiat  be  determined  ad- 
veneSj  to  blm,  then  as  to  tbe  measure  of  bis 
damages.  To  rescind  is  to  revoke,  to  annul 
what  has  already  been  done,  and  Implies  that 
the  parties  abaM  be  again  placed  in  the  same 
condition  that  th^  were  in  before  the  trans- 
action. It  never  Implies  the  making  of  a 
new  contract  for  tiie  parties  by  the  court 
The  parties  intoested  In  this  transaction  pur- 
chased two  tracts  of  land.  In  the  east  tract 
Lehman  and  GUbert  were  interested  as  sell- 
ers, as  well  as  purchasera  In  the  west  tract 
tiiey  were  Interested  only  as  buyers.  A  re- 
scission of  the  contract  would  require,  not 
merely  a  transfer  ot  tbe  Interest  of  the  plain- 
tiff in  tbe  corporation  to  the  defendants,  nor 
alone  the  transfer  by  the  corporation  back  to 
Stewart  of  the  land  In  which  Lehman  and 
GUbert  held  a  half  Interest  iMt  wonld  also 
require  a  transfer  of  the  west  40  acres  of  the 
corporation  back  to  Miss  Brlggs.  Now,  tt  Is 
not  contended  that  any  fraud  was  perpe- 
trated dther  by  Stewart  or  Mlaa  Briggs. 
They  are  not  parties  to  this  action,  and.  If 
they  were,  no  facta  are  disclosed,  either  by 
the  pleadings  or  the  testimony,  which  would 
aatborlze  a  reseiaslon,  as  against  them.  If  a 
resdsslon  w^re  warranted  tbe  facts  ot  the 
case,  tbe  necessary  parties  are  not  before  the 


court  The  corporation  In  which  the  titie  s 
the  land  Is  vested  Is  not  evai  made  a  janr. 
The  court  deariy,  has  no  pown^  to  oaipr: 
the  defendants  to  purchase  the  pUmirf 
stock  in  the  corporation.  Hardy  v.  Bank, 
Kan.  88,  2ft  Paci  Rep.  423;  Meal  t.  B^ooUi 
38  Kan.  4S2,  10  Fae.  Rep^  765;  Jeffca  r 
Forbes,  28  Kan.  174,  and  cases  then  dud 

Was  there  any  competoit  evidence  xogfiz 
the  Jury  on  the  question  of  damages?  Wb: 
Is  the  measure  of  plaintiff's  recovery?  Ftax- 
tiff  oontonds  that  she  Is  entitled  to  recK- 
er  all  that  was  lost  by  reason  of  her  lE.e- 
tate's  having  entered  into  this  tranwitaa 
and  that  that  loss  Is  measured  by  tbe  dilfr- 
ence  between  the  amount  of  numey  psid  ai 
the  value  of  the  property  obtained  thresh 
the  ffaodnlent  pnrchaae^  measured  bj  is 
value  at  the  time  of  the  trial;  that  the 
tor  the  aacortainmait  of   damages  txa  , 
sloned  by  fraud  Is  diff^cnt  from  that  in  i:  [ 
action  on  a  covmant;  that  tbe  plaindS  h  j 
entitied  to  Iiave  her  whole  loss  made  p)o£.  , 
and  that  In  order  to  do  so^  she  mat  j 
paid  back  all  the  money  her  Intestate  perad  | 
with,  diminished  <Hily  by  the  preseot  ntv 
of  the  property  obtained  through  the  tn»  ! 
sctiMi.  On  the  othw  hand,  tbe  defadus  j 
contCTd  that  the  plaintiff's  damages,  if  as  j 
be  awarded  her,  must  be  measured  ai  d  ; 
the  time  ot  the  transactifm;  that  plalnum  I 
intestate  bad  a  right  at  any  time  aftff 
purchase^  to  dispose  of  his  Interest  Is  ik 
property;  that  if  it  was  worth,  or  cooU 
sold  cm  tbe  market  for  as  mndi  as  be  is^ 
tot  it  and  he  sa^  fit  to  contlnne  to  bold  ti. 
In  expectation  ci  an  Increaae  In  value,  t 
is  his  own  Bpecnlation  from  that  time « 
and  that  the  defendants  are  In  no  vise  r- 
aiponslble  for  an  adverse  turn  In  the  mi- 
estate  market 

The  trial  court  seems  to  bave  recndo! 
the  testimony  Introduced  as  wholly  hxi 
dent  to  challenge  the  oonaideratiiw  <A  ^' 
Jury.  The  land  was  purchased  In  May,  1^ 
There  is  evidence  tending  to  show  that  iz 
inflation  in  the  market  value  of  real  ef^- 
In  the  vicinity  of  NewttHi  began  aboot  Fet- 
niaty,  1887;  that  Just  prior  to  tbe  bwe 
this  land  was  worth  from  $50  to  |75 
acre;  that  thereafter  tt  Increased  In  ^ 
very  rapidly;   that  the  inflation  of 
lasted  about  six  months,  after  wbicli  tlta* 
was  a  shrinkage.  It  appears  that  In 
ry,  1887,  the  east  40  was  purchased  bj  Gi- 
bert  and  othos  for  |4,000.   Defendant  6^- 
bert  testified  that  there  had  beoi  a  gefi^ 
depreciation  In  property  ever  since  tbr  ''•^ 
of  August  1887,  and  that  tbe  present 
of  property  Is  lovra:  than  before  tbe  tst 
mencement  (tf  tiie  boom.  Hie  plaint!?  ^ 
f  ered  to  prove  the  present  value  as  a  mei-o 
of  damages,  and  this  evidence  was  lefeec^ 
PlaintifiTs  counsel  contends  that  pnca 
real  estate  at  the  time  of  the  purcbase  ^ 
inflated,  fictitious,  and  temporary.  aD<^- 
that  reason,  that  they  did  not  constlmte  i 
safe  guide  for  tbe  measnronent  <tf  &idi(« 
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nd  cites  In  support  ot  his  contention  Car- 
er T.  Binnlnger.  33  N.  J.  Law.  513;  Konntz 

Eirkpatrldc,  13  Amer.  Bep.  GST;  and  some 
ther  casea.  The  facte  in  these  cases  were 
xceptlonal  In  character,  and  the  rule  laid 
'.own  In  them  is  confessedly  a  departure 
rom  the  main  current  of  the  authorities, 
n  Sedgwick  on  the  Measure  of  Daxaa£«s, 
section  1027,)  It  la  aaid  that.  In  actions  for 
rand  In  the  sale  of  land,  "It  has  usually 
•eea  held  that  the  measure  of  damages  is 
he  difference  in  value  between  the  land  as  it 
irould  hare  been  If  as  represented,  and  as 
:  actually  was.  Such  difference  in  value 
lust  be  estimated  at  the  time  of  the  sale." 
Lnd  Sutherland  on  the  Measure  of  Damages 
section  1171)  Is  to  the  same  eOTect.  So,  also, 
(aulden  t.  Shehee,  24  Oa.  438;  Brisbane  T. 
*omeroy,  13  Daly,  358;  Marvin  v.  Prentice 
4  N.  Y.  295;  Van  Epps  v.  Harrison,  6 
rill,  63.  We  think  the  true  measure  of  dam- 
gee,  In  this  case.  Is  the  difference  between 
tie  price  actually  paid,  and  the  fair  market 
alne  at  the  time  of  the  purchase.  The  only 
raud  charged  against  the  defendants  was 
le  concealment  of  their  Interest  in  a  por- 
on  of  the  property  purchased.  There  Is  no 
I  aim  ot  mlsrepresentatltm  as  to  the  quality 
r  location  of  the  land,  only  prejudicial 
ifluence  which  the  fraud  of  the  defendants 
>Tild  have  exerted  was  upon  the  plaintlEf's 
idsment  as  to  the  present  and  prospective 
rices;  and  If  the  defendants  but  Induced 
le  plaintiff  to  purchase  property  at  what 

■was  ftiirly  worth  at  the  time,  and  oould 
BL-ve  been  sold  for,  the  fraud  Is  certainly  not 
r  a  very  aggravating  characta.  The  plaln- 
fr  and  his  associates  went  into  a  specula- 
on.  They  bought  at  a  very  blgh  price,  per- 
apa,  bat  they  bought  in  antlcipatI<Hi  of  re- 
viving a  etui  higher  one.  If  It  were  shown 
tat  market  values  of  real  estate  in  the  vl- 
nlty  of  Newton  w«e  the  flctltlons  crea- 
ons  of  defendants,  either  alone  or  acting  In 
mcert  with  others,  possibly  a  different  ques- 
oa  might  be  presented,  but,  so  far  as  the 
iOtxd  In  this  case  discloses,  all  the  parties 
r  this  action  were  alike  tinged  with  the 
recalling  madness  of  the  time.  All  were 
>eciilating.  All  took  chances  on  the  flnctua- 
onB  of  the  market.  The  court  appears  to 
beld  the  view  that  the  plaintiff  must 
TOTB  the  market  value  of  the  land  at  the 
>ry  time  of  the  purchase,  and  that  evidence 
I  to  the  value  shortly  before  and  shortly 
fter  the  transaction  Is  not  worthy  of  any 
>iisld«iLtion  whatever.  In  this,  we  think 
le  court  erred.  Values  of  real  estate  can 
Mom  be  fixed  at  the  very  place,  and  on  the 
iry  day.  of  a  given  transaction.  The  real- 
ta.te  market  Is  quite  unlike  the  market  for 
.ose  articles  of  daily  use  which  are  con- 
antly  bought  and  sold  in  the  market,  are 
•ectaely  alike  In  every  essential  particular, 
id  constantly  changing  hands  between  buy- 

and  seller.  No  two  pieces  of  real  prop«ty 
-e  predaely  alike,  and  sales,  except  under 
adltkms  at  speeidatlon  and  szeftsownt, 


In  any  given  community,  are  usuaUy  made 
only  at  considerable  lntM>vals  of  time.  We 
think  the  evidence  shows  the  value  of  this 
land  about  January  preceding  the  purchase. 
It  shows  that  there  was  an  Increase  in  mar- 
ket value  thereafter,  and  then  that  it  steadily 
fell  until  it  was  lower  than  before  the  infla< 
tlon.  Now,  while  the  rights  of  these  parties 
are  to  be  measured  by  the  condition  of  the 
market  at  the  time  of  the  transaction,  and 
while  evidence  of  values  at  that  very  time 
would  be  better  than  that  in  fact  Introduced 
by  the  plaintiff,  we  think  there  is  some  evi- 
dence in  the  case  tending  to  show  that  the 
price  paid  was  more  than  the  value  of  the 
land  at  the  time  of  the  transaction,  and  that 
the  court  erred  In  taking  the  case  away  from 
the  jury. 

It  is  contended  on  behalf  of  the  defend- 
ants Templar  and  Moore,  who  appear  by  sep- 
arate counsel,  that,  whatevo*  oonduslon 
may  be  reached  by  the  court  as  to  the  lia- 
bility of  Lehman  and  Gilbert,  the  demurrer 
was  rightly  sustained  as  to  them.  The  evi- 
dence tends  to  show  that  Templar  and  Moore 
were  active  in  bringing  about  the  purchase 
of  tiie  property-  It  appears  that  Gilbert 
afterward  took  Templar's  interest  off  his 
hands,  and  that  Moore  realized  a  profit  of  a 
thousand  d<^lars  from  the  sale  of  the  Brlggs 
40.  The  defmdants  are  all  charged  with  con- 
spiracy to  defraud,  and  undw  such  a  dharge 
the  range  of  Inquiiy  Is  necessarily  wide,  and 
the  force  to  be  given  to  particular  circum- 
stances mainly  a  question  for  the  determina- 
tion of  the  Jury.  Without  expressing  an 
opinion  as  to  the  weight  of  the  testimony, 
and  inasmuch  as  the  ease  must  be  retried, 
we  think  there  was  some  eridence  against 
all  of  the  defendants.  All  the  justices  con- 
cniTliig. 


SIMPSON  V.  OSBOBN  st  sL 
(Snprenw  Court  of  Kansas.  Not.  11«  1803.) 

BuonoHs  un>  Votsbs— CsBfimiro  Nomhtxtioii 

•  — MANDAicnfl— Who  mat  Haintain. 

1.  Where  nomination  papers  in  apparent 
conformity  to  the  provisions  of  the  Anstraliao 
ballot  law.  nominating  a  candidate  for  J  edge  of 
a  Jadiclal  district,  itave  be«i  filed  with  the 
secretary  of  state  more  than  80  days  before  the 
day  of  election,  and  where  such  nomiaation  pa- 
pers l)ave  not  been  held  Insnffidait  the  sec- 
retary ot  state,  andltor  of  state,  and  attorney 
general,  or  a  majority  of  them.  It  is  tiie  duty 
of  the  lecretaiy  to  eertifr  to  toe  county  clers 
of  each  coonty  within  the  Jndlclal  district  the 
name  and  residence  of  the  candidate  named  in 
ntHi  nomination  papers,  not  less  than  15  days 
before  the  electiot),  notwithstanding  the  fiict 
that  objections  thereto  have  he&a  filed,  and  re- 
main undetmnlned. 

Z  The  fact  that  the  person  named  In  sndi 
nomination  papers  as  the  candidate  of  the  petl* 
tk»ers  la  also  the  candidate  of  another  political 
party  does  not  affect  tbe  right  of  petitioners  to 
nave  his  name  printed  on  the  official  ballot,  in 
a  separate  colomn,  under  the  heading  of  their 
party  name,  as  their  candidate. 

3.  The  petitioaers  nominating  a  candidate 
for  a  public  office  hare  such  special  and  peculiar 
tntarsBt  In  having  his  name  appear  on  tiie  offi- 
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dal  bnlloti  M  la  necetaair  to  entitle  them  to 
malntftia  an  aodon  to  rajntare  the  aeoretaiT  ot 
atate  to  certify  the  fact  of  hia  nomination  to 
the  rariooa  county  clerks  in  the  dlatrlet. 
(Srllabna  bjr  the  Court) 

Original  action  by  Bobert  Simpson  against 
B.  8.  Oaborn  and  others  for  mandamim 
Writ  granted. 

The  other  facts  folly  appear  In  the  follow- 
ing statement  by  AIJiEN,  J.: 

On  the  5th  day  of  October,  1893,  there  was 
filed  la  the  office  of  the  secretary  of  state 
a  petition  signed  by  the  plaintiff  and  24  otlk- 
er  qualified  voters  of  the  thirty-fifth  Judicial 
district  of  this  state,  nomlnatlog  WUllam 
Thomson  as  the  candidate  of  the  "Minrav* 
and  Laboring  Men'a  party"  for  judge  of  said 
district,  to  be  voted  for  at  the  ensuing  elec- 
tloo.  On  the  23d  of  October,  at  10:25  P.  M.. 
objections  to  said  ncnninati<m  paper  were 
filed  by  other  electors  of  said  Judicial  dis- 
trict Thereupon,  the  defendants  fixed  the 
time  and  place  tor  a  hearing  upon  said  ob- 
jections before  the  attorney  general,  auditor, 
and  secretary  oi  state,  on  Monday,  October 
aO;  1893,  at  9  o'clock  A.  M.,  at  the  office  of 
tb*  secretary  of  stata  The  secretary  regard- 
ed it  as  bis  duty  to  withhold  certificates  ot 
such  nomlDati(m,  which  are  required,  under 
section  13  of  the  Australian  ballot  biw,  to 
be  forwarded  to  the  county  clerics  of  the 
sereral  counties  in  the  Judicial  district,  until 
after  the  objections  pending  should  be  deter^ 
mined  by  the  spedal  tribunal  of  state  ofll- 
cen  before  named.  This  action  Is  brought  to 
compel  the  secretary  to  Issue  such  certifi- 
cates. In  th«  objections  filed,  it  Is  allied 
that  two  persons  whose  names  purport  to  be 
signed  to  the  nominating  papers  nerer  did. 
In  tACt,  wo  sign  them.  Upon  said  paper  is  an 
affidavit  of  one  George  Stumam,  stating  tliat 
he  perstmally  saw  eadi  of  the  petitioners 
mbscrlbe  his  name  to  the  paper,  and  knows 
fliat  eadi  Is  a  qualified  voter  of  the  thirty- 
fifth  Judicial  district  No  evidence  was  In- 
troduced to  ttie  contrary.  WUllam  Thomson 
Is  also  the  candidate  ot  the  Republican  par^ 
tj,  and  It  is  alleged  in  the  answer  that  the 
Miners*  and  lAboring  Men's  party,  have  not 
made  any  nomtauUlfm  <it  a  candidate  for  any 
other  office  to  be  voted  for  at  the  ensnlng 
election. 

J,  T.  Pringle,  B.  R  Bradford,  and  David 
Orermyer,  fbr  plaintiff.  (Seed,  Waie  ft 
Oleed,  tax  def^dantiL 

AT.T.TTO,  X,  (after  stating  the  facts.)  We 
are  called  oa.  In  this  case,  to  c<Htstrue  certain 
provisions  of  chapter  78  of  Uie  Laws  of  1893, 
known  as  the  "Australian  Ballot  Law."  The 
plaintiff  and  24  others  signed,  and  caused  to 
be  filed  with  the  secretary  of  state,  under 
the  provisions  of  section  5  of  the  act  under 
consideratiou,  a  paper  nominating  William 
Tliomson  for  judge  of  the  thirty-fifth  judicial 
district  Section  6  is  as  follows:  "Sec.  0. 
Nominations  for  candidates  for  any  office 


to  be  filled  by  the  voters  of  tlie  state  at  lan;> 
may  also  be  made  by  noznlnatlcfi  ptpenL 
a^ed  In  tbe  aggregate  tor  emA  candidi:* 
by  not  less  ttian  five  himdred  (5(XQ  qnahSr! 
voters  of  the  state.  NomlnatioDS  of  cact- 
datea  tor  office  to  be  filled  by  the  elen-n 
of  a  county,  dlstilct  or  otber  dlvidoa  Ua* 
than  a  state,  may  be  made  br  nomlnatian  pt- 
pera,  signed  in  the  aggregate  for  eadi  at 
didate  by  not  leas  tluui  twenty-flTe  (SQ  qtnh- 
fied  voters  ot  audi  oomity,  district  or  £n- 
crlon.  Nominations  of  candidates  for  offim 
to  be  filled  1^  tba  Sectors  of  &  cfty.  toinL 
precinct  or  ward  may  be  made  by  nomlBs- 
tiim  papera  dgned  In  tb»  aggregAte  for  taA 
candidate  Igr  not  less  than  ten  CU^  <inall£cd 
voten  of  snch  dty.  town,  prednct  «  ward. 
Bach  dector  slgnli^  a  certlflcate  aliall  adj 
his  signature  tats  place  of  bnslnen  and  past- 
offlce  address."  Section  10  provldea:  "SecU 
The  certificates  of  nomination  and  nomlnatioa 
papers  being  so  filed,  and  being  in  aK»ara: 
conformity  with  the  provision  of  this  wet. 
Shan  be  deemed  to  be  valid,  imleas  ol^ectkB 
thereto  Is  duly  made  in  writing:  Satb  abJe^ 
tltois  or  other  queationa  axlalnjg  In  rdadua 
thereto  In  the  case  of  nomination  of  suip 
officers  or  officers  to  be  dected  bj  ttie  vot- 
ers of  a  dlvldon  less  than  fb»  state  aad 
greatw  tban  a  county  shall  be  considered  br 
the  secretary  of  state,  audltw  of  state  sni 
attom^  general,  and  Qie  dedaloa  of  a  na- 
Jorlty  of  theae  <^cers  diall  be  flnaL  •  •  ■ 
In  any  case  where  objection  Is  made.  notlc» 
shall  ftorOiwith  be  given  to  tlie  candidaiei 
affected  lliereby,  addressed  to  tbxSr  place  of 
residence  as  given  in  the  nominatlao  papefs. 
and  stating  the  time  and  place  when  and 
where  sndi  objectiws  win  be  oonaMered.* 
Section  13  reads:  "Sec  IS.  Not  isas  Una 
fifteen  (15)  days  before  an  dectlon  to  SB 
any  public  offlOB^  tbe  aecretaiy  <rf  state  duQ 
certify  to  the  county  clerk  of  eadi  coocij 
wlUiln  -trtiidi  any  of  tiie  dectors  may  bg 
law  vote  for  the  candidates  tat  such  office, 
the  name  and  residence  of  each  perwrn  nom- 
inated for  such  office,  as  spedfled  in  tb* 
certificates  of  nomination  or  nomination  pa- 
pers filed  with  the  secretary  of  states"  Tbe 
objections.  In  this  case,  were  not  filed  with 
the  secretary  of  state  till  late  in  the  evenlof 
of  October  23d. 

The  main  question  presented  for  onr  con- 
sideration is  whether  tbe  secretary  of  stst» 
should  dday  certifying  the  nomination  to 
tbe  derka  of  the  counties  Induded  witfats 
tbe  Judicial  district  tlU  after  tbe  obJec:I»M 
to  the  nomination  papera  hare  been  passed 
on  by  the  apeclal  tribunal  created  by  secttoa 
10,  or  must  send  fwward  the  catiflcatos  15 
days  before  tbe  dection,  notwithstanding  tbe 
penden<7  of  snch  ob]ecti<«is.  By  section  T 
of  the  act,  It  is  provided  that  all  nomlnatkn 
papers  for  any  office  to  be  filled  by  the  elect- 
ors of  the  entire  state,  or  a  district  greater 
than  a  county,  shall  be  filed  with  tba  see- 
retaiy  of  state  not  more  tban  oo,  nor  Urn 
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tban  SO,  6aju  betore  daj  ot  the  election, 
rhe  nomination  paper.  In  this  ease,  was  filed 
an  October  Bth.  Hie  wily  objections  urged 
bere  are  mch  as  appear  on  the  fact  of  the 
petition.  The  secretary  of  state  expresses 
tits  entire  wUllngneas  to  Issue  the  certlflcate, 
If,  ond^  tlie  law,  it  la  his  daty  to  do  so. 
rhe  petition  has  affixed  to  It  25  slgnatores, 
utd  an  affldarit  diowlnff  that  all  the  sisnen 
ire  quallfled  Toteni  o(  the  thirty-fifth  Judl- 
;laT  district  The  residence  and  post-office 
address  of  the  first  three  is  written  out, 
'Bnrlingame,  Ks."  That  of  ttie  foUowlng 
lamefl  on  the  same  page,  bowerer,  is  merdy 
ndicated  by  ditto  marks  underneath  the 
ETords  "Borltnsame,  Ks.,"  and,  as  to  the  last 
aame  on  the  first  page  of  the  petition,  it  is 
lifflcult  to  say  whether  there  are  taxy  marks 
:o  indicate  the  petltlcmer'a  residence,  or  not; 
:tae  dots  for  this  name,  and  the  one  immedl- 
itely  above  It,  being  somewhat  confased. 

This  Is  the  first  time  this  act  has  been 
wrought  to  Uie  attention  of  this  court  for  a 
sonstnictlon  of  any  of  its  proTisiona.  The 
naln  porpose  at  the  law,  erfdently,  Is  to 
mable  Toters  to  express  th^  real  wishes 
)y  their  ballote,  freed  egatlr^  from  all  in- 
laences  whl<di  might  tend  to  cormpt  or  In- 
imldate  them,  and  also  to  provide  for  i)rint- 
Qg  and  distrlbating,  at  public  expense,  tial- 
ots  which  will  afford  all  poUtlcal  parties, 
utd  considerable  gronps  ot  electors,  a  fair 
tpportuM^  to  vote  for  the  candidates  of  their 
:liolce.  For  the  purpose  of  carrying  out 
liese  eminently  wise  and  beneficial  purposes, 
iie  statute  should  rec^ve  the  most  liberal 
jonstrnctlon.  The  election.  In  any  event, 
nust  be  held  on  the  day  appointed  by  law. 
;t  Is  therefore  of  the  utmost  importance  that 
Jie  ballots  should  be  printed  tn  due  time, 
Uid  distributed  as  provided  In  the  act  The 
a.w  requires  all  nomlnatlou  papers  like  that 
mder  cousideratiou  to  be  filed  not  less  than 
to  days  liefore  the  day  of  ^ectlon^  and  pro- 
rides  that  all  such  papers  shall  be  open  for 
be  inspection  of  the  public.  Persona  deslr- 
ng  to  make  objections  to  any  Ruch  papers 
nay  do  so  at  once,  but  In  tills  case  the 
ibjectlons  were  delayed  so  long  that  it  was 
>b7Slcally  ImpossiMe  f6r  the  state  officers 
larued  lu  section  10  to  give  notice,  and  Iiave 
L  hearing  on  such  ol^ectlous,  in  time  for 
be  secretary  of  state  to  comply  with  sectirai 
.3,  and  certify  to  the  county  clerks  the  nom- 
natlon  15  days  before  the  election.  May  any 
•lector  of  the  district  wait  until  so  late  a  day, 
md  then  delny  tlie  forwarding  of  certificates 
'or  state  and  district  officers,  merely  by  flUng 
tbjectlons?  If  so,  an  exception  will  be  in- 
grafted on  the  provisions  of  section  13,  not 
daced  there  by  the  legislature*  whic^  will 
practically  nuUify  it  We  ■»  onable  to  see 
iiat  very  serious  harm  can  come  from  the 
trintlng  of  the  name  ot  a  candidate  on  the 
■ffidal  ballot,  even  though  the  certificate  of 
■Is  nomination  be  InformaL  The  people,  on 
aectl<m  day,  will  vote  <n4y  f w  the  cukdl- 


datea  ot  their  eholoe,  and  are  not  Ukdy  to  1m 
solously  misled  by  any  trandulrat  or  unan- 
thorlzed  nomination.  On  the  other  hand, 
moat  deplorable  ctmsequeneee  mli^t  ensue  If 
QCHitentlonB  ov»  the  regolartcy  ct  nomina- 
tion papers  are  to  be  prolonged  past  the  time 
when  the  officers  charged  with  the  duty  of 
oertlQrlng  to  nominations,  and  causing  bal- 
lots to  be  printed,  are  required  \jty  law  to  act 
in  preparing  for  the  election.  We  think  sec- 
tion 13  Is  strictly  mandatory,  and  ttiat  the 
secretary  must  forward  his  certlflcate  at 
least  15  days  before  the  day  of  election. 

Whether  the  objectlMis  to  this  petition 
under  consideration  are  such  as  would  war- 
rant the  special  tribunal  created  by  the 
statute  in  rejecting  it  we  need  not  deter- 
mine We  are  ot  the  opinioa  that,  in  the 
absence  of  any  such  detmninatlon,  it  is  not 
so  wholly  defective  that  It  may  be  utterly 
disregarded,  nor  has  It  been  so  treated  or 
conaldered  by  the  secretary  of  statei  If,  the 
secretary  of  state,  attorney  goieral,  and  an* 
dltCH-  had  held  .the  petition  insufficient,  the 
peUtionwa,  under  the  provtslona  of  section  9, 
might  remedy  the  defect  by  filing  new  pa- 
pers, but  whwe  no  such  adverse  decision  haa 
been  made^  the  certlflcate  of  nomination  to 
supply  the  vacancy  could  not  be  made  to 
comply  with  the  provisions  of  section  9,  and, 
if  ffied  as  an  original  petition  less  than  30 
days  before  the  day  of  election.  It  would  be 
too  late.  If  a  deolidon  <m  such  objections 
adverse  to  the  petitioners  should  t)e  made 
at  so  late  a  day  as  to  render  It  physically 
Impossible  tor  them  to  file  certificates  to 
Qorrect  the  error,  and  have  the  name  of  their 
candidate  placed  on  the  ballot  before  Section 
day,  the  petitioners  might  be  wholly  deprived 
of  their  rights  under  the  law. 

It  Is  further  objected  that  WlUlam  Thom- 
Moa  Is  the  candidate  of  the  R^ublican 
party,  and  that,  under  the  certificate  of  his 
nomination  by  that  par^,  his  name  will  be 
printed  on  the  ticket  In  any  evoit,  and  that 
the  law  does  not  require  that  his  name 
should  appear  under  different  headings.  We 
think  that  each  political  party  has  a  perfect 
right  to  select  Its  candidates  as  it  pleases, 
and  have  their  names  printed  under  Its  party 
heading;  that  there  Is  nothing  In  the  law,  nor 
In  reason,  preventing  two  or  more  political 
parties,  whether  acting  through  conventions 
or  by  petitions,  from  selecting  the  same  Indi- 
Tiduals  for  one  or  more  of  the  offices  to  be 
filled.  Nor  does  the  fact  tliat  the  Miners'  and 
Laboring  Moi's  parly  saw  fit  to  nominate 
a  candidate  for  Judge,  alone,  in  any  manner 
affect  thdr  rights. 

A  final  obJectl<Hi,  that  the  plaintiff,  Robert 
Simpson,  Is  not  a  proper  party,  Is  made,  and 
the  cases  of  Bobbett  v.  State.  10  Kan.  8} 
Turner  v.  Oommlsdoners,  Id.  16;  Nixon  v. 
School  Dlst,  32  Kan.  510,  4  Fac.  Rep.  1017; 
Clark  v.  Commisslonen,  84  Kan.  632,  9  Pac. 
Rep.  766,— are  dited  as  authorities  against 
pUitttilTs  light  to  maintain  the  actlcn. 
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The  plabitlff  mim  on  betailf  «f  talmsdf  and 

all  the  other  petittonera.  Have  be,  and  those 
tor  whom  he  acts,  mioh  ipedal  and  pecollar 
interests  as  will  aathorize  the  prosecution 
of  this  action  by  him  In  their  behalf?  The 
qaestlon  la  not  wlthoat  difficulty.  We  must 
consider  it  In  the  U^t  of  oar  knowledge  of 
the  frequent  bitterness  and  fntaulty  of  po- 
litical contests,  and  of  the  exlstwce  of  well- 
defined  political  orKanlsattonB.  Public  offi- 
cers, whose  duty  it  Is  to  represent  the  state, 
VlU  nsnally,  if  not  inTarlably,  adhere  to  one 
or  another  of  the  contending  parties,  and 
may  eren  tbemselTea  be  qandidates  of  their 
party  at  the  election.  WUle  It  Is  true  that 
this  fact  ml^t  not  always,  and  should  nwer, 
Influrace  such  officers  to  fall  to  perform  any 
public  duty,  we  think  that  one  political  party 
should  never  be  required.  In  matters  directly 
affectliw  a  popviax  Section,  and  its  ris^t  of 
having  the  names  of  Its  candidates  appear 
the  <Adlal  ballots,  to  hare  their  cases  in 
court,  in  any  manner  or  to  any  extent,  sub- 
ject to  ttu  dlreoillon  or  centred  of  m^bov 
of  an  adTors*  partar.  We  think  that  tb»  pett- 
dpnera  in  this  esse  bars  such  special  and 
peoidlflr  taitmat  as  entitles  ttiem  to  main- 
tain Ada  action.  A  poremptory  writ  will  be 
awarded.  All  the  Jnstloes  ooncorrlns. 


STATE)  T.  SNODORASfli 
{Supreme  Oonrt  of  Kansas.  Not.  11,  18M.) 
CanoNAi.  Law — Covpbtikot  o»  Jdsobs  —  Posi- 

TITS  OPIMIONS— RiTISW  ON  APFBAI.  — TBIAI.  BT 
DlB()DAUnaD  JOUOBS— IlXSOAlXT  COFiTITUTBD 
JCRT. 

1.  light  impressloiis,  obtained  from  tsxtw 
mmon  or  tiie  readioff  ot  abbreriated  and  par- 
tlal  newspapw  repels,  are  not  suflBdeDt  to  ren- 
der obncmoos  to  chaHrage  a  jnror  whose  mind 
Is  open  to  a  fair  OMisideratitHi  of  the  teetimonr; 
but  where  persoiu  called  to  try  a  canse  hold 
atnmg  and  deep  impressions,  which  amount  to 
opinions,  and  which  are  of  a  fixed  and  posltiTe 
cbaiacter,  such  as  will  require  eTidance  to 
cbaage,  uiey  shonld  not  be  retained  as  jurors, 
althooffh  th^  ma7  testify  that  they  beheve 
they  can  reud^  an  Impartial  Tordict. 

2.  Errors  in  compelling  s  trial  by  dlsquall- 
fled  Jurora  may  be  STailabie  without  bringing 
up  all  of  the  evidence  upon  an  appeal. 

3.  When  the  defendnnt  brings  with  the  rec- 
ord so  much  of  the  proceedings  as  discloses  that 
he  has  not  been  accorded  a  trial  by  a  legally 
constituted  jmy,  he  has  ahown  affirmatlre  er- 
ror which  entitles  him  to  revwaal,  unless  some- 
thing contained  In  the  record  shows  the  error 
to  be  Dni»ejudielaL 

(Syllabus  by  the  Ooort) 

Appeal  from  dlstilct  court,  Hamilton  coun- 
ty; A.  J.  Abbott,  Judge. 

John  SuodgrosB  was  conTlcted  of  rape,  and 
appeals.  Reversed. 

Sutton  &  McQarry,  for  app^nnt  Jobn  T. 
Little^  Atty.  Qen.,  V,  T.  T^wcott,  and  H.  F. 
Maaon,  tat  tiie  Stata 

TOHNSTCnf,  J.  On  the  S7th  day  of  Jmxe, 
U96»  John  &u>dgraBB  was  oonrlcted  nptm  a 


charge  of  rape  alleged  to  hare  bees  flma'y 
committed  upon  the  person  of  Amie  a 
Loomis,  and  the  punishment  adjudged 
oouflneuient  in  the  penitentiary,  at  bir^  b 
bor,  for  a  term  of  12  yean.  In  bit  tp^t. 
he  justly  complains  of  tho  sotlon  of  tbe  oar 
in  oTermllng  ohalioiges  fmr  eaoM  mde : 
sereral  persons  who  were  called  ss  jtm- 
Then  xmn  four  or  five  of  die  paxwattf:^ 
successfully  challenged  who  held  oplniost 
a  fixed  character,  and  which  disqualified  iir. 
as  Jurors,  under  the  role  which  obtaia  z 
this  state:  Crlm.  Code,  t  30S.  SeTer:;:^' 
than  stated,  upon  examlnatiou,  dia:  t-: 
had  heard  the  facts  discoaaed  by  duiik^'?- 
persons,  some  of  whom  ^ere  Intoested;  \L 
they  liad  formed  opinions  as  t»  Oie  inn-i 
of  the  case  from  the  statements  muto'' 
them  1^  persons  whose  tmttifiilness  2Sfi  z 
tegrlty  they  did  not  doabt;  and  tliat  tiie  vjz 
ions  which  they  had  tormed,  and  stffl 
would  remain  until  they  were  remond  t: 
eridenoe.  Seraral  of  them  had  freelj  ttai 
their  own  oplnicoia  as  to  Important  futs,  ik 
upon  some  of  the  inlndpal  pcdsts  that  iai 
to  tw  tried.  It  Is  true  that  some  of 
upon  being  pressed,  stated  that,  aotib- 
standing  the  opinions  held  and  opreaeL 
ttiey  could  fairly  try  the  oasi^  and  nsdsi 
Teidiot  according  to  the  evldaica;  but  pfr 
sons  who  hare  formed  and  expmaed  tam^ 
ion  upon  the  material  facts  to  be  tried,  m 
which  wHI  be  entertained  by  Omn  miiO  a'^ 
traxy  evidence  Is  produeed.  «  hudlj 
called  Impartial  Jurors  One  of  tttm  tt 
stated  that  he  had  on  Impression  raihff 
an  opinion,  and  who  thought  he  oovM  rata 
a  rerdict  upon  the  evidence^  reganBaK! 
wliat  he  had  heard  and  aald,  poaitivdyn^ 
that  the  opinion  was  formed  upon  gtatnao? 
made  by  persons  conconlng  the  nMribof  a 
case,  that  he  bdlered  the  statmwntB  d  h 
true,  and  ttiat  he  would  cwttmie  to  ntrra: 
the  opini<m  (vimpressini  Ukiu  formed  mil  ^ 
heard  contradlctocy  epldeaee^  Anotber.  ^ 
thou^t  he  oould  Impartially  tty  the  cue  ? 
on  the  ertdmoe  akme,  attwwards  atauedid 
he  had  heard  and  read  of  the  taeta,  aadtn 
th«u  formed  an  opinion  that  the  ^iiiiolx 
oasanlted  the  ^ri,  and  bad  cexoal  intoAia 
with  her,  and  that  It  would  tain  trriisxt: 
remove  thnt  opinion  from  his  mind  VVi 
subsequently  asked  If  he  onnU  fiilrif  ^ 
the  cose  with  his  mind  In  thai  condlika^ 
ropUed:  "No^  I  dtxi't  know  as  I  conU."  ^ 
is  true  that  li^t  Impressloiu;  ohtaiaed 
rague  rumora  or  tbe  readbv  of  abbter.:-. 
and  partial  newspaper  reports,  are  not  £^ 
<dent  to  zendw  otawxlons  to  cJieUffitf*  t 
whose  mind  is  open  to  a  fair  cnisldent' 
of  the  tBsthnony.  State  Ucdliooti,  9  Efr 
25Y.  But  where,  as  in  this  case,  tte  }m 
hold  strong  and  deep  Imprestlantk  ^-i*- 
amoont  to  oplniom,  and  which  are  ol*^'- 
and  pod  tire  character,  such  as  wiB  nC=* 
erldeooe  to  diange,  it  la  an  abase  of  dse* 
tlon  to  admit  them  as  jmon,  aUhongb  ^ 
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ms7  testify  that  tbejr  beUen  they  can 
render  an  Impartial  verdict  Morton  t. 
State,  1  Kan.  468;  State  T.  Bruwn,  15  Kan. 
400;  State  t.  MUler,  29  Kan.  43;  State  t. 
Beat^,  46  Kan.  402,  25  Pac.  Rep.  890.  The 
error  of  the  court  In  OTemilfnK  the  challenges 
li  material,  as  three  of  the  obnoxloiiB  Jnrors 
were  retained  to  try  the  cause,  and  the  de- 
fendant exhausted  all  hla  peremptory  chal- 
lenges In  on  effort  to  exclude  from  the  Jury 
those  who  were  objectionable  to  him.  We 
cannot  overlook  this  error,  or  treat  it  as  im- 
material, on  accoont  of  the  abHence  of  the 
teE^tlm<»iy.  In  some  eases,  errors  In  the  over- 
roUng  of  ohallengefi  have  been  held  insufll- 
dent  to  reverse,  where,  upon  the  whole  i%c- 
oe^  It  appeared  that  no  prejudice  resulted; 
but  tt  has  never  been  ruled  that  errors  of 
this  character  are  only  available  when  all 
of  the  evidence  has  been  presE-rved.  Defend- 
ant was  entitled  to  an  Impartial  Jory,  consti- 
tuted as  the  law  prescribes,  and,  when  he 
has  broujfht  so  much  of  the  record  as  dis- 
closes that  he  has  not  been  accorded  a  trial 
by  a  legally  constituted  Jar;^,  he  has  shown 
afflimative  error,  whlcdi  entitles  him  to  a  re- 
versal, unless  something  contained  In  the 
record  shows  the  erroneous  mhng  to  be  nn- 
pre^udloiaL  Madden  v.  State,  1  Kan.  340; 
State  T.  Snyder,  20  Kan.  800;  Pradht  T. 
Whlttrldge.  44  Kan.  710,  2B  Pac.  Bep.  192; 
Ehrhard  r.  McKee,  44  Kan.  71S,  25  Pac.  Rep. 
103.  It  appears  from  the  record  tiiat  there 
was  a  trial  npon  the  merits,  and,  further, 
that  some  of  the  Jurors  had  pre viou^  formed 
and  expressed  opinions  upon  some  of  the  is- 
suable facts  that  they  were  impaneled  to 
try.  For  this  reason  the  Judgment  will  be 
reversed,  and  the  cause  remanded  for  an- 
ottaer  trial   All  the  jnsttcos  oonourring. 


STArrB  V.  OABBISOK. 
(Snprome  Oonit  of  Kansas.  Nov.  11,  1893.) 
BuaaLUT'— WuT  ComrrruTss  Bciuunq. 
A  busgy  house  "tai  wbith  goods,  wares, 
merchaiidiBe,  and  other  valuable  thhus  are  kept 
and  deposited"  is  a  building  in  whica  buri^ary 
may  be  committed,  under  section  68*     81,  Geo. 
St.  1S89. 
(Syllabus  by  the  Court.) 

Appeal  from  district  comt,  Jcdmsui  Goan- 
ty;  John  T.  Bnrrls,  Jndg& 

George  Garilson  was  conrlcted  of  crlmfl^ 
and  appeals.  Affirmed. 

H.  Ll  Bnisess^  for  appetlant  &  D.  Scott, 
tor  the  Stat& 

ALLESS,  J.  Tt»  defendant  was  couTlcted 
at  bnitfazy  In  the  ■econd  d^ree,  and  lar- 
ceny. The  burglary  Is  charged  to  have  been 
committed  In  a  buggy  house,  in  which  there 
were  goods,  wares,  and  merchandise.  Ap- 
pellant's coossel  contend  that  a  buggy  house 
'.s  not  Indnded  amcmg  the  buildingB  In  which 
surslary  may  be  committed.  The  section  of 
dke  statote  under  which  the  defendant  waa 


prosecuted  reads  as  follows:  "Sec  68.  Ev- 
ery person  who  shall  be  convicted  of  break- 
ing and  entering  {a  the  nighttime,  first,  any 
building  within  the  ciulllage  of  a  dwelling 
house,  but  not  forming  a  part  thereof;  or, 
second,  any  shop,  store,  booth,  tent,  ware- 
house or  other  buildings,  or  any  boat  or  vps- 
sel,  in  which  there  shall  be  at  the  time  some 
human  being,  or  any  goods,  wares,  or  mer- 
chandise, or  other  valuable  thing,  kept  or 
deposited,  with  int^t  to  steal  or  commit 
any  felony  tha*eln,  shall  on  convlctioQ,  bo 
adjudged  guilty  of  burglary  in  the  second 
degree."  It  la  said  that  the  term  "other 
buildings"  has  relation  to  the  kinds  of  build- 
ings specifically  mentifKied  in  the  statute 
and  can  only  be  held  to  Include  buUdlngs  of 
the  same  character.  Conceding  this  conten- 
tion to  be  correct,  we  think  a  buggy  house 
In  which  goods  are  kept  is  fairly  Included  by 
the  terms  of  the  statute.  In  State  T.  Oom- 
stock,  20  Kan.  650,  it  was  held  that  bur- 
glary might  be  committed  In  a  saloon  build- 
ing. In  State  t.  Gronln^  33  Kan.  18,  5  Pac. 
Rep.  446,  the  defendant  was  CMivlcted  of 
bur^ry  in  a  granary.  Both  these  couvlc- 
tlcms  were  sustained  by  this  court  The 
term  **war^ou8e,"  when  used  in  Its  p<^ular 
aexise,  Is  very  comprehensive.  It  Is  defined 
by  Webster  as  a  storehouse  for  goods.  We 
think  a  buggy  house  in  which  goods  are 
stored  is  certainly  a  building  of  the  saiue 
kind  as  a  warehouse,  if  not  properly  Included 
within  the  term  "warehouse."  The  Judgmait 
win  be  affirmed.  All  the  Justices  concur- 
ring. 


HOLINIt  PLOW  CO.  T.  WTTHAM.  Sherilt 
et  al. 

(Supreme  Court  of  Kansas.   Nov.  11,  1893.) 

CoKDiTioSAL  Sale  —  Kbcobi>  of  Ikbtauhbht  — 
Reasoxablb  Timb. 

1.  A  written  contract,  whereby  a  vendor  of 
articles  of  personal  property,  like  wagons,  cul- 
tivators, piowa,  harrows,  and  drills,  agrees  to 
deliver  a  lot  of  such  artlclea  to  a  retafl  dealer 
for  sale,  containing  the  provision  "that  the 
ownership  of  the  personal  property  shipped  un- 
der the  ooQtract  is  to  remaia  in  the  vendor  un- 
til they  are  fully  paid  tor  in  caiA,"  is  an  In- 
strument in  writing,  evidencing  the  conditional 
sale  ai  personal  property. 

2.  Chapter  255.  Sesa.  Laws  1889,  regulat- 
ing the  recording  of  "title  notes  cr  evidences  o< 
conditional  sales,"  apidles  to  all  Instruments 
in  writing  or  jHtnnlssory  notes  therein  refm^ 
to,  whether  in  existence  at  the  time  tliat  act 
went  into  force,  or  thereafter  executed,  with 
tiie  limitation,  however,  that  thers  must  be  a 
reasonable  time,  after  the  statute  went  into 
force,  for  the  holders  of  such  notes  or  instru- 
ments then  In  existence  to  comply  with  its  pro- 
visions; and,  that  two  or  three  days  after 
the  law  wait  into  force  would  not  be  a  reason- 
able time  for  the  h<dder  of  such  an  instrument, 
living  In  Kansas  Olty,  Mo.,  to  depoOt  the  same 
with  the  register  of  deeds  of  Tnomas  county, 
in  this  state,  where  the  property  was  kept. 

(Syllabns  by  the  Court.) 

Error  from  district  court,  Thomas  county; 
Gbarlei  W.  Smith,  Judga 
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Aclloa  1i7  diA  XoUne  Flow  Otmpany 
BSalmt  H.  W.  Wltbam,  sheriff,  and  Bamaey 
&  Bamser,  for  the  pomewlop  of  goods  wU 
b7  plaintiff  to  Bamaey  ft  Bamaer  under  an 
agreement  tbat  ttae  ownersbip  ataould  ranidn 
In  Uw  seller  until  paid  tw,  and  levied  on  1^ 
Wltliain  at  tbm  Inatanoe  of  attaching  credit* 
on  of  Bamsey  A  Bamaey.  There  was  Judg- 
ment for  defendant!,  and  plaintiff  brings 
flfTor.  Beroved. 

J.  B.  OampbeU  and  Jos.  A.  om,  for  plain- 
tiff in  enor.  Lcanenger  ft  Beckwltbt  J.  li. 
Loar,  and  Gea  W.  Goodsoe^  for  defendants 
In  ttTOfi 

HOBTOM,  a  J.  Under  the  written  con- 
tract between  the  M<^ine  Plow  Oompanj' 
and  Bams^  ft  Bamser*  the  ownership  of 
the  goods  in  controrersy  was  to  remain  In 
the  plow  company  until  they  w«re  folly  paid 
tor  In  cash.  The  goods  lerled  nptm  were  not 
■old  at  retail,  or  otherwise  dIagMMed  cS,  by 
the  Bams^  or  tither  of  them;  but  th^ 
creditors,  on  the  27th  and  2Sth  of  May.  1889, 
lerled  npon  the  goods  under  writs  of  attach- 
ment, to  seeore,  If  possible,  their  dalma. 
Within  the  pflcv  dedslcma  of  this  court,  ttw 
attadiing  creditors  cannot  be  prefttzed  to 
the  MoUne  Plow  Company.  They  cannot 
be  regarded  as  purchasers  in  good  faith,  foe 
ralte.  Standard  Imidement  Co.  t.  Farlln  ft 
Orendorff  Ga,  51  Kan.  — ,  S3  Fac  Bep.  860; 
and  eases  dted;  6  Field.  Briefli,  |  26B.  In 
Foorman  r.  Witman,  49  Kan.  697.  81  Faa 
Bep.  370,  about  all  that  was  decided  was 
that  th«e  waa  no  erldraice  to  establish  the 
fact  that  the  property  replevied  "was  In 
stock  when  the  demand  was  made.**  There- 
fore, the  principal  question  in  this  case  Is  of 
the  effect  of  chapter  2D5,  Bess.  Laws  1889, 
regulating  the  recwding  of  **tltle  notes  or 
eridencea  of  conditional  sales"  upon  the  writ- 
ten Instrument  ot  contract  of  the  plow  com- 
pany and  the  Bamseys.  That  act  took  ^ect 
on  the  2Bth  of  May,  1889,  the  date  of  Its 
pnblication  In  th»  statute  boolt.  Section  1 
reads:  "Hut  any  and  all  Instruments  In 
writing,  OT  promiB8M7  notes,  now  In  exlst- 
mce  or  hereafter  executed,  erideudng  the 
conditional  sale  of  perscmal  propvty,  and 
that  retains  the  UHe  to  the  same  In  the  ren- 
d<Nr  nntn  flie  pnrtdiase  price  Is  paid  In  full, 
shall  be  void  as  against  Innocent  purchasers, 
or  the  creditors  of  the  vendee  unless  the  orig- 
inal Instrument,  or  a  true  copy  tbereof,  shall 
have  been  deposited  In  the  office  of  the  reg- 
Istor  of  dee^  In  and  tor  the  county  wherein 
the  proper^  shaU  be  kept,  and  when  so  de- 
posited shaa  be  subject  to  the  law  applicable 
to  the  flUug  of  diattel  mortgages;  nnd  any 
eondltional  verbal  sale  of  personal  property 
reaerving  to  the  vendor  any  title  in  the  prop- 
wty  sc^d  Shan  be  void  as  to  cnMton  and 
innocent  purchasm  for  value." 

It  was  decided  In  Jackson  v.  Lnmphlre.  3 
Pet  280.  that  *it  Is  within  the  undoubted 
powtts  of  state  legtslatores  to  pass  recording 


acts  by  which  the  ddor  grantee  lAmll  he  post- 
poned to  a  yoongar,  if  the  prior  deed  Is  aat 
recwded  within  a  limited  tiaw;  aoA  the 
power  Is  the  same  whether  the  deed  Is  duct 
before  or  after  the  reoocdlng  net.  Tboogk 
the  effect  of  aoch  a  deed  ia  to  rendir  the 
prior  deed  fraudnloit  and  void  "ffTwr  a  soV 
seaumt  purdiasv,  It  la  not  a  law  violailac 
the  obligation  of  contractB.  So,  too,  k  ttae 
power  to  pass  llmitatt<ni  laws;.  Beasoas  «f 
sound  policy  have  led  to  the  Kenenl  sft^- 
tion  of  lam  of  this  description,  aad  their 
validity  cannot  be  questioned.  The  Uom 
and  manner  at  their  operatloo,  the  excep- 
tions to  tbom,  and  the  acts  from  wUcta  the 
time  limited  shall  begin  to  nm,  wffi  p» 
orally  depend  on  the  sound  dlacretiao  et  Om 
legislature,  according  to  the  nature  of  ihc 
titles,  the  dtuatlon  of  the  ommtrr.  and  lbs 
emergency  which  leads  to  tb^  enactmot 
Oases  may  occur  where  the  prorMoM  of  s 
law  on  these  subjects  may  be  ao  rnirfesnn- 
able  as  to  amount  to  a  dwlal  of  m  ritfit,  aii 
to  can  for  the  Intopositlon  of  this  oo«t* 
See  Uannfactnrlng  do.  v.  Blcfaarda.  aS  Wk 
643,  85  N.  W.  Bep.  4a  Therefore,  we  ttaU 
iQ>on  the  authorities^  that  said  cteptcr  m 
appUes  to  all  the  Instmmenla  In  writhe  « 
promissory  notes  therein  referred  tOw  wbetha 
In  existence  at  the  date  the  act  took  effect 
or  thermfter  executed,  with  ttae  Hmw««p. 
however,  that  there  must  be  a  nasonsfek 
time  after  the  statute  went  Into  effect  fir 
the  holders  of  such  Instmmenta  or  notes  tlia 
In  existence  to  comply  with  itn  provWosa 
Had  the  act  hem  published  on  Marcb  L 
1889,— flie  date  ct  lbs  approval,— or  so  soos 
afterwards  aa  to  have  given  tbe  fdow  chb- 
pany,  having  Ite  office  In  TC^tmHui  Olty,  Sla, 
reasonable  time  to  deport  tb»  original  cos- 
tract,  w  a  true  copy  thereof;  In  tbe  oOee 
the  reglstw  of  deeds  of  Tbomaa  cooDtr. 
.before  the  levies  of  the  attaching  caredltns. 
It  would  govwn;  and  then,  if  such  deposit 
had  not  been  made,  the  contract  wdoM  have 
been  void,  as  against  the  creditors.  The  act 
did  not  go  Into  effect  untQ  its  pnbllcatKm, 
(HD  the  26th  at  May,  1889.  Tbe  plow  omd- 
pany  vras  not  required  to  deposit  its  con- 
tract for  record  until  the  act  went  into  fvca 
It  had  no  knowledge  when  the  act  would  go 
Into  force  until  Its  actual  pnt^cation.  i« 
May  25,  1889,  and  the  attaching  credlton 
levied  their  writs  on  the  27th  and  2Stta  of 
May,  1889.  There  was  no  reasonable  time 
between  the  25th  of  May,  1889.  and  the 
levies  at  the  attachmente  for  the  deport  «t 
the  contract  for  record.  As  there  was  not 
reasonable  time  aftw  the  act  went  Into  force 
to  d^NwIt  toe  record  the  contract.  It  wonU 
be  an  Impairment  of  the  contract  to  bold 
that  the  said  chapter  SSB  applies  In  this  psr 
tlcnlar  casa  In  Boms  v.  BImpe<»i.  •  Kan. 
658,  it  was  observed:  stetnte  of  Hndti- 
tions  that  at  once  deatn^  the  rl^t  «f  »■ 
tlon  wonid  undoubtedly  be  hdd  to  impilr 
the  obligation  of  tbe  contract  But  It  wnm 
well  settled  that  the  legislature  may  spplj 
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mltatlona  u  wdl  to  cauaei  of  action  al- 
eady  exlsOiiK  as  to  those  to  be  afterwards 
reated,  and  that  the  law  may  lessen  the 
Lme  In  which  an  action  may  be  brought,  so 
bat  a  reasonable  time  be  allowed  tor  the 
ommencement  of  the  action.  *  *  *  It 
as  been  held  that  statutes  that  fix  a  limlta- 
ion  that  has  already  run,  and  yet  give  a  rear 
i>Dable  time  In  which  the  action  may  be 
onimenced  before  the  statute  operates,  is 
lot  unconstitutional.  Smith  r.  Morrison,  1£t 
*lck.  432;  Holcombe  t.  Tracy,  2  Minn.  241, 
GU.  201;)  WUcox  T.  WlUlams,  5  Ner.  206. 
:he  defendant  In  error  argues  from  this  doc- 
rine  that  the  law  of  1868  did  not  destroy  the 
Ight  of  action  at  once.  It  was  passed  cm 
he  25th  of  February,  and  did  not  go  into 
effect  until  its  publication,  on  the  Slst  ol 
October  thereafter.  But  It  did  not  go  Intb 
orce  becatise  It  was  not  published,  and  not 
tecause  the  legislature  had  fixed  that  time 
vhen  It  should  go  Into  force.  Had  the  stat- 
Ltes  been  published  in  a  week,  then  the  law 
roold  have  been  in  force  one  week  after  its 
rnssage.  This  would  not  have  been  a  rea- 
tonable  time  tor  bringing  suit  The  time 
riven  depended  upon  the  public  printer,  and 
lot  on  any  action  of  the  lawmaking  power." 
The  principles  applicable  to  the  power  of 
:be  legislature  to  pass  limitation  laws  also 
ipply  to  the  passage  of  recording  acts,  but 
n  either  case  the  statute  must  give  rea- 
lonable  time  in  which  the  action  may  be 
■ommenced  or  the  Instrument  recorded,  be- 
'ore  It  oi)erateB  upon  rights  of  actions,  or  ei- 
sting  written  Instruments.  The  legislature 
;annot  destroy  the  right  of  action,  or  render 
roid  a  valid  instrument,  If  no  reasonable 
Jme  Is  given  to  comply  with  the  terms  of 
Imitation  or  registration.  The  Judgment  of 
:he  .district  court  will  be  reversed,  and,  upon 
:be  agreed  statement  of  facts,  judgment  will 
76  directed  the  plaintiff  below,— the  plaln- 
Iff  In  error.   AH  the  Jnsticea  concurring. 


BECK  T.  POBTLAND  ft  T.  BY.  OO. 
(Sapreme  Oonrt  of  Or^n.  Nor.  20,  1898.) 

=UlLROU>  COMPAm— NBOLiaBKOS—COVTRnOTOBT 

N£QLioiiro>— Instbuotions. 

1.  In  an  action  for  injuries  from  being 
itnick  by  a  train  wliile  wallciag  along  a  rail- 
Fttad  track  in  a  eat  In  a  street  with  an  embank- 
ment on  Mch  side,  an  InBtmction  that  It  is  the 
Inty  of  men  walking  on  the  track,  on  discover* 
iDg  the  approach  of  a  train,  to  leave  the  track, 
if  possible,  and  it  la  negligence  If  thej  fail  to 
lo  so:  that,  if  plaintiff  knew  the  train  was  ap- 
jiroaching,  and  could  have  gotten  away  from  ft, 
svan  hy  throwing  himself  prostrate  on  the  em- 
sankment,  and  failed  to  nse  such  means  of  self- 

E reservation  as  were  obvlons  and  were  at  hnnd, 
e  wu  negligent, — is  not  erroneous,  where  there 
is  evidence  to  warrant  it. 

2.  tior  is  it  error,  in  sacb  case,  after  evi- 
Jenee  that  there  was  another  road  whi^  plaln- 
dfl  could  have  clioeen,  to  charge  that  a  man 
cannot  go  ddil>a«tely,  and  with  his  eyes  open, 
into  danger,  and  then  complain  of  another  tliat 
be  is  iDjared;  that  It  Is  his  doty  to  ase  all  or- 
finarr  means  for  self-preservation,  and  If  he 

T.84F.no.9— 18 


falls  to  do  tliat,— If  there  Is  a  choice  of  ways  for 
him  to  pass*  one  safe  and  the  other  dangerons, 
and,  with  knowledge  of  the  situation,  he  takes 
the  latter.^e  must  abide  the  consequences. 

3.  The  mere  fact  that  a  train  which  caused 
an  injnry  to  a  person  on  the  track  was  runnioK 
at  a  speed  prohibited  by  an  ordinance,  which 
merely  (weserlbed  a  penalty  for  Its  violation.  Is 
not,  per  se,  conclusive  proof  of  negligence,  ren- 
dering the  railroad  company  liable,  but  such  vio- 
lation mast  have  been  the  proximate  cause  of 
the  injury:  and  whether  the  company  is  liable 
la  for  the  Jury,  and  not  the  court,  to  say. 

Appeal  from  drcnlt  coort,  Multnomah  conn< 
ty;  B.  D.  Shattuck,  Jtidg& 

Action  by  Michael  Beck  against  the  Port 
land  &  Vanconver  Bailway  Gomimny  for  pov 
■onal  injuries.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  AflBrmed. 

B.  M.  Smith  and  Y.  K.  Strode,  for  appe- 
lant. Geo.  H.  Dm-ham,  for  respimdenL 

LOBD,  0.  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  alleged  to 
have  been  sustained  by  the  plalntlCT,  and 
caused  by  the  negligence  of  the  defendant. 
The  answer  denied  the  alleged,  negligence, 
and  set  up  as  a  defense  the  contributory 
negligence  of  the  plaintiff,  which  the  reply 
denied.  The  trial  resulted  In  a  verdict  and 
Judgment  for  the  defendant,  from  which  this 
a'ppeal  was  taken.  The  errors  assigned  re- 
late, principally,  to  certain  Instructions  given 
by  the  court,  to  which  exceptions  were  re- 
served. BeCore  proceeding  to  discuss  the 
points  raised,  a  brief  outline  of  some  of  the 
facts  Is  essential,  to  show  the  location  of  the 
street,  the  nature  of  the  cut  through  which 
the  cars  passed,  where  the  accident  occurred, 
and  the  circumstances  connected  therewith. 
Other  facts,  as  far  as  necessary,  will  be 
stated  in  connectirai  with  the  points  dis- 
cussed. 

The  record  discloses  that  the  defendant's 
railroad  passes  along  Margaretta  avenue,  a 
street  of  the  city  of  Albinn,  now  within  the 
corporate  limits  of  the  city  of  Portland;  that 
the  accident  occurred  on  the  line  of  said  rail- 
road, at  a  point  on  this  avenue  where  there 
Is  a  cut  about  150  feet  In  length,  with  banks 
varying  in  height  from  S  to  6  feet;  that 
neither  at  the  time  of  such  accident,  nor  prior 
thereto,  bad  any  sidewalk  been  laid  on  said 
arenne,  but  that  It  had  been  the  habit  of 
pedestrians  to  use  the  track  through  the  ait 
as  a  pathway,  of  which  the  defendant  had 
notice;  that  on  the  night  of  the  accident,  at 
about  11  o'clock,  the  plaintiff  was  found  in 
an  unconscious  state,  lying  near  the  middle 
of  said  cut,  by  the  side  of  the  railway  track, 
r&ry  s^ouely  injured,  wh«iee  be  was  taken 
to  the  bospltal,  etc  The  plaintiff  testified 
that  at  about  9  or  10  o'dock  on  the  night  oC 
the  24th  day  of  September,  1891,  be  was 
walking  along  the  railroad  track,  and  that, 
when  he  was  near  the  middle  of  said  cut, 
one  of  the  defendant's  trains,  drawn  by  a 
dummy  or  locomotlTe,  suddenly  apivoached 
him,  running  at  a  speed  (tf  IS  or  20  miles  an 
hour,  from  a  ntatberly  direction,  ^thont 
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having?  any  headlight,  or  giving  any  warning 
or  signal,  and  that  he  had  no  notice  of  Its  ap- 
proach nntll  It  WEB  within  100  feet  of  him; 
that  he  endearored  to  stop  the  train  by  hal- 
looing, and  tried  to  escape,  but  owing  to  the 
fact  that  he  was  Tery  much  melted,  and  In 
great  fear  at  his  pilous  position,  l;e  failed 
to  avoid  the  train,  which  struck  him,  caus- 
ing the  Injorlea  alleged;  that,  liefore  he  en- 
tered the  cnt,  he  looked  up  and  down  the 
railway  track,  and  also  listened  toe  the  ap- 
proach of  any  trains  that  might  be  coming, 
and  that  he  did  not  see  or  hear  any;  that 
the  track  was  a  tangent  for  a  considerable 
distance  either  side  of  said  cut  where  the 
accident  occorred;  and  that  the  night  was 
dark  and  foggy.  The  defendant's  evidence 
tended  to  show  that  the  headlight  on  the 
train  was  lighted  at  the  time  tlie  accident 
occorred;  that  the  train  was  running  on 
schedule  time,  which  was  about  11  miles  nn 
hour;  that  it  was  a  clear,  starlight  night;  that 
the  engineer  and  fireman  were  attending  to 
their  regular  duties,  and  keeping  a  lookout; 
and  that  they  knew  nothing  of  the  accident 
until  they  were  notified  of  the  same,  about 
midnight  A  mtj  ordinance  prohibiting  cars 
from  running  at  a  greater  rate  of  speed  than 
eight  miles  an  hour  was  specially  pleaded  In 
the  complaint  and  not  denied  In  the  answer. 

We  are  now  prepared  to  considw  tboM  por- 
tions of  the  diarge  to  which  occeptlDnfl  were 
taken.  The  •portion  flmt  excepted  to  is  as 
ft)llows:  "When  men  walk  laterally  upon  a 
railroad  track,  It  is  their  duty  to  look  and 
listen  for  the  spproach  of  trains.  It  Is  their 
duty.  If  they  dlecom-  a  train  approaching, 
if  possible^  to  leave  the  track,  it  is  their 
du^  to  do  It  It  iB  not  the  time  for  them  to 
remain,  and  specnlate  about  the  probabiUties 
of  being  run  over,  but,  U  It  Is  In  tbstr  power 
to  leave  the  trsc^  it  riurald  be  dfmcb  If  they 
tea  to  do  It,  when  posslU^  it  Is  negligence 
on  the  part  of  such  persons.  If  yon  bdleve 
from  the  evidence  adduced  In  this  case  that 
this  plaintiff  was  aware  <^  the  aj^woach  of 
tliat  train  by  any  of  the  modes  that  I  liave 
mentloned,-^f  he,  in  fact,  knew  that  the 
train  was  approaching,— and  that  he  could 
have  got  away  from  the  train,  even  though 
it  might  be  by  throwing  himself  prostrate 
upon  the  Incline  et  the  cut,  and  he  failed  to 
use  such  means  of  aelf-^eservatlon  as  were 
obvious  and  vmve  at  hand,  then  he  should  be 
charged  guilty  of  n^lgence  that  contributed 
to  the  Injury  which  he  sustained."  The  next 
assignment  of  error  Is  so  closely  akin  to  the 
one  just  stated  tlut  It  will  be  amvoilent  to 
consldOT  them  togeth^.  It  la  as  follows: 
"A  man  cannot  go  dellbwatdy,  and  with  his 
eyes  ap&n,  into  danger,  and  thai  complain 
of  another  that  he  is  Injured.  It  Is  his  duty 
to  use  all  the  ordinary  means  wldcb  men  do 
use  tor  their  preservation,  and  if  be  falls  to 
do  that,— if  there  Is  a  dmlce  of  ways  for  him 
TO  pass,  one  a  way  of  safety,  and  one  a  way 
itf  danger*  and  be  Is  apt^ised  of  tlu  sltnatitHi 


In  that  regard,  and  takes  the  way  attendea 
with  dangw,  —  he  must  abide  the  conw- 
qnences  of  bis  hardihood."  The  objecQm 
to  the  first  Instruction  is  that  it  more  prop^ 
erty  applies  to  a  pmon  walking  along  a  raB-  j 
rood  tra<^  where  there  Is  no  grade  or  ob- 
stacle to  prevent  his  esca[>e  from  an  ap- 
proaching train,  who  Is  Injured  by  collision 
therewith,  than  to  one  walking  on  a  track  to 
a  cnt  through  which  trains  run,  where  escape 
Is  difficult,  and  the  perils  of  one's  poeitioo. 
when  realized,  would  be  apt  to  destroy  bit 
equanimity  of  Judgmmt,  and  thereby  In- 
crease his  liability  to  Injury.  Hence,  it  ta 
claimed  that  the  instruction,  as  slreii,  holds 
the  plaintiff  to  a  degree  of  care  and  drcum-  ' 
spection  of  conduct  that  the  drcumatancw 
of  the  case  do  not  warrant.  Tbe  objecdon 
to  the  other  Instruction  Is  that  It  aasumei 
that  the  defendant  was  not  responsitde  tar 
the  perilous  position  in  which  the  plaintiff 
was  placed  when  the  accident  occurred,  oo 
the  theory  that  If  the  plaintiff  was  fa m mar 
with  the  cnt  and  Its  surroundings,  the  time 
when  the  trains  passed,  tbe  difflcnlty  of  get- 
ting otit  of  their  way,  and  the  dangers  tbat 
would  attend  the  Journey  through  It,  and 
knew  there  was  another  road,  which  wm 
safe,  and  parall^  with  It,  and  be  choee  id 
ptnrsue  the  dang^us  way.  he  abonld  be 
deemed  to  assume  the  risks  inddoit  to  lt,*nd 
should  take  the  consequences  ot  tdm  bamD- 
hood.  This  objection  Indtides  an  Instructiofi 
not  excepted  to,  but  which  connects  the  two 
already  set  out,  and  helps  to  show  their  re- 
lationship, and  Is  so  treated  In  the  Inlefk. 
This  Instructton  Is  as  follows:  "E^irthmiiare. 
there  Is  anotbor  aspect  of  this  case:  If  tbto 
plaintiff  waa  well  acquainted  with  the  dtna- 
tlon  of  that  railroad,  with  this  cut  whldi  bat 
be&i  tallced  about  In  the  evidence^  wltii  the 
time  at  which  the  trains  -woe  runnlnic  witb 
the  narrowness  of  the  cut,  and  the  difikulty 
of  getting  out  of  the  way  of  the  train;  I  say, 
if  you  are  satisfied  that  he  was  apprised  of  an 
these  things.— knew  them  all,— knew  tbe  dan- 
ger that  would  attend  a  jonm^  through  tbat 
cut  on  the  track  of  the  road,— Ite  ahonld  Iw 
deemed  to  have  taken  the  lUk  of  tbe  tftos- 
tion,  and  would  have  no  eause  at  compUot 
If  he  was  Injured.*' 

It  Is  shown  that  the  looomotlTe  was  sn^ 
plied  with  the  usual  fl^H^llanees  for  givli« 
warning  signals,  but  the  evidence  Is  enifliet- 
Ing  as  to  wheiha-  tlie  headll^  was  lifted: 
that  tiiere  was  room  fw  a  puaon  betweea 
the  trads  and  the  bank  tite  cot,  withoot 
oomlng  In  coilislcm  with  a  passing  train,  and 
tliat  there  were  places  along  tiie  bank  whlcb 
<me  could  damber  over;  that  the  cnt  was  la 
a  street  through  which  the  railroad  ran,  and 
parallel  with  it  waa  a  road  on  Qie  baak, 
with  which  the  plaintiff  was  acquainted,  and 
over  which,  thoo^  uneven,  he  eoold  haie 
passed  with  safe^;  tbat  tiie  track  was  a 
tangoit  for  a  oonsldtenible  distance  cm  dther 
side  of  the  cnt;  that  pkataitiir  was  familiar 
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wtUi  Vm  cat.  and  Its  samrandings,  and  knew 
and  understood  the  dangers  connected  witli 
a  Joum^  thnni^  It,  as  wdl  as  the  limited 
meaxiB  of  escape  from  an  approadilng  train. 
The  Instraotions  intKwed  iqKm  the  hypothesis 
that  a  r^hnad  is  a  lOaee  ot  dangw,  and  that 
It  to  the  datr  of  one  Tentoring  iqkhi  Its 
trade,  or  a  cot  thnmt^  which  It  passes, 
which  mar  be  nsed  as  a  pathway,  to  make 
TlgUant  nse  ot  his  eyes  and  ears,  and  that 
It  U  his  duty,  also,  to  leave  the  tnu^  If 
postible,  when  he  disooTets  a  train  approach- 
ing^ and.  If  he  tall  to  do  so,  and  be  Injured 
thereby,  that  he  wonid  be  guilty  <tf  ne^* 
eeoxse.  Aftor  this  announcement  of  the  law, 
and  as  more  directly  bearing  ^pon  the  facts 
<Kf  the  case  at  bar,  the  trial  oonrt  th«L  in- 
structed tlie  Jniy,  in  effect,  that  if  the  plain- 
tiff knew,  irtUle  he  was  on  the  trade,  and  in 
the  cat  where  the  Injury  occurred,  that  a 
trnlu  was  appn)adiinA--as  1^  se^ng  Its 
headli^tr-ond  could  hare  got  'out  of  Its 
■wvy  by  the  means  that  were  at  hand  and  ob* 
Tlons,— as  there  was  some  erldoice  tending 
to  indicate  that  he  mlgSit  have  done,— and 
ftUled  to  do  so^  and  was  Injured,  he  would 
be  duugeaUe  with  oontrtbutory  n^Ugence. 
Farther,  Qiat  If  the  plaintUE  was  acqnalnted 
with  lha  ritoatioa  of  the  railroad  and  the 
cut,  and  was  folly  apprised  of  all  the  dan- 
gers Qiat  would  sitteiul  a  Journey  throng  It; 
and  at  the  same  time  knew  that  there  was 
.a  dioloe  of  ways  for  him  to  pass,— cme  a 
way  of  safMy,  and  the  other  ct  dangH>,rHBnd 
he  dcUbcmtely  dtose  tibe  dangerous  way, 
and  waa  injured  thereby,  he  should  be 
deemed  to  hare  assumed  the  ride,  and  should 
take  the  oonseqnenoea  of  his  conduct  We 
do  not  think  the  instrucUuis  are  amenable 
to  the  objections  raised,  or  that  they  misstate 
tbiB  t&cta  vjpoa  ttat  phase  of  the  law  to 
which  they  are  Intended  to  apply.   OSie  vice 
of  tiie  plainturs  first  objection  Is  that  It 
assomes  that  the  tnstruoUon  applies  to  a 
state  of  facts  matOTlidly  diflerwt  firom  those 
diown  to  exist  herein;  that  there  was  no 
evidence  tending  to  show  ttie  approach  of 
the  train,  or  that  Uiete  was  any  obvlons 
means  d  escape  fn»n  collld(Hi,  available  to 
the  plalntlfl;  and  that,  without  asty  knowl- 
edge of  his  surroundings,  be  was  suddenly 
placed  In  the  presence  of  unlooked-for  dan- 
ger, when  prudent  action  or  dcOlbvate  Judg- 
ment Is  not  expected  or  required.   As  to  the 
othw  objection,  tiie  InstrucHmi  only  assumes 
that  the  defendant  Is  not  liable  to€  the  In- 
jury If  the  ^alntlff  was  guilty  of  contribo* 
tory  negligence   It  simply  goes  to  tiie  effect 
that  one  cannot  voluntarily  place  hlpiseM  In 
a  place  of  dangw,  and  then  throw  the  re* 
Bponalblllty  for  the  resulting  Injury  upon 
another. 

The  next  Instmctton  assigned  as  error  Is 
the  following:  "SiMnethlng  has  been  said, 
too,  with  regard  to  the  speed  of  tiie  train. 
It  is  not  neglect  of  the  company,  per  se,  te 
.run  their  trsJna  faster  than  the  ordinance  of 


the  dty  allows.  The  ordinance  of  Qie  dty 
Imposes  a  penalty  for  its  violation,  but  It 
did  not  confer  upon  the  plaintiff  any  right  of 
action  as  for  a  private  wrong  against  the 
company;  but  the  circumstance  of  tiie  ordi- 
nance being  violated,  you  can  take.  In  connec- 
tion with  an  the  other  circumstances  of  the 
case,  upon  the  questiMi  of  negligence."  The 
objection  to  this  instniotion  Is  that  it  de- 
clares that  It  Is  not  n^Igmce,  per  se,  for 
the  defendant  to  run  Its  trains  thrcnifi^  the 
town  faster  than  the  ordinance  allows.  The 
object  of  the  <H:<dInance  Is  for  the  protection 
ot  the  public,  who  have  a  rlfl^t  to  act  on  the 
assnnq^titm  that  Its  reqnlrcsnents  will  be 
observed.  It  does  not  give  a  rii^t  of  acthm, 
but  Imposes  a  penalty  for  Its  vl<^tion.  A 
breadi  ct  duty  In  ttds  regard  cannot  be  the 
fonndati(m  of  a  pasonal  right  of  acU<ni, 
unless  It  has  caused  a  pers(»ial  Injury  that 
would  not  have  oocmted  but  for  such  viola- 
tion of  duty.  The  ftllure  to  observe  tills 
statntocy  duty  must  be  ttie  proximate  cause 
of  the  Injury  that  followed.  The  running  of 
a  train  at  a  prohibited  rate  of  speed  In  a 
town,  b^g  mdawful.  Is,  In  some  sense,  a 
nei^Igent  aot,  but  It  Is  <mty  when  such  act 
contribotes  direotiy  to  produce  the  Injuy 
conqdained  of  Oat  It  can  be  regarded  as 
having  estatdlstaed  tiw  defendant's  negll- 
genoe.  The  failure  to  observe  such  statu- 
tory duty  Is  sometimes  spoken  of  as  "negU- 
gence  per  se,"  but  It  Is  said  that,  "except 
where  the  statute  Its^  provides  tiiat  any 
Injury  which  Is  done  a  party  violating 
Its  provMoDS  shall  be  conduslvdiy  presumed 
to  have  resulted  from  the  violation,  there  Is 
scarcely  reason  In  treating  such  fiUhires 
to  observe  statntory  duty  as  negligence  per 
sew"  IS  Amer.  ft  Bng.  Ene.  Law,  '^egU- 
gence,"  420  et  seq.  To  say  that  tiie  mere 
fact  of  the  vlolattfm  of  the  ordinance  Is  ctm- 
dnstve  evidence  of  negllg»ice,  m  Is  negll- 
gence  per  se,  without  regard  to  the  conduct 
of  the  plaintiff,  or  of  the  duty  Inqiosed  upon 
him  under  the  circumstances,  would  be  to 
relieve  him  of  the  oonsequracea  of  his  acts, 
when  they  oontiibute  to  the  Injury,  and  re- 
sult In  an  nnjnst  UaUlity  npon  the  defend- 
ant The  rul^  as  stated  la  section  13  of 
Shearman  &  Hedfleld  oa  Negligence,  Is  'that 
the  violation  of  an  ordinance  should  always 
be  deemed  presumptive  evidence  of  negli- 
gence, which.  If  not  excnsed  by  oth«  evi- 
dence, Indudlng  all  the  surrounding  drcum- 
stances,  should  be  deemed  conduslve."  It  is 
perhaps  true,  when  the  undisputed  facts 
show  tbat  the  Injury  was  directly  due  to,  and 
caused  by,  the  running  of  the  train  at  the 
prohibited  rate  of  speed,  that  such  breach  of 
statutory  duty  should  be  deemed  ccModusIve 
evidence  of  ne^lgence.  But  the  mere  fact 
that  the  train  was  running  at  such  rate  of 
speed  Is  not,  per  se,  conduslve  proof  of  neg- 
Ugence  that  will  render  the  company  liable, 
but  It  Is  evidence  of  negligence  to  be  sub* 
mitted  to  the  Jury,  and  ouisldered  wltb  tin 


Digitized  by 


7fi6 


PACIFIC  BEPOBTEB,  Vol.  34. 


other  erldraioe  In  tbe  cate.  Tlw  qTie«tl<m 
Ifl  for  the  J1117,  and  not  for  tbe  court  to 
dedare  u  a  nuitter  of  law.  The  fact  that 
the  train  was  rumdng  at  a  greater  rate  of 
speed  -than  Is  allowed  hj  the  (Hrdlnance 
the  ooort  anbmltted  to  the  Jury,  as  tttidlng 
to  estatdlsK  ne^gence,  and  In  this  we  do 
not  think  It  erxed.  The  Jndcment  must  be 
affirmed. 


SSSON  T.  WATnaR. 
(Snpreme  Court  of  Oregon.  Nor.  18, 1893.) 
IT^TioiBLB  Water  Coubu  — BWKiTiOir  or  DAi^ 
Iir/DxcTioK— Whin  Lm— Otbrvlow  Aim  Fsa- 

OOIATIOH— EtIDBNOB. 

1.  The  erection  of  m  dam  acroM  a  naTiga- 
ble  Btream,  thoneh  a  DoiBaace,  will  not  be  en- 
joined on  application  ctf  one  sustaining  no  ape- 
dal  or  personal  Injurr  therebj. 

2.  nh^e  plaintiff^  land,  which  bordered 
on  a  stream,  vaa  overflowed  during  the  winter 
freshets,  bis  application  for  an  injunction  to  re- 
strain the  building  of  a  dam  on  the  stream 
^lould  be  denied,  since  it  cannot  be  Inferred 

■  that  the  damage  from  orerfiow  would  be  ang- 
mented  by  its  existence. 

&  Witnesses  for  plaintiff  teatlfled  that  Ae 
soil  adjacent  to  the  stream  was  a  sandy  loam, 
and  defendant's  witnesses  testified  ft  was  hard 
clay,  except  in  a  few  places,  where  an  eddy  of 
the  stream  had  deposited  sand.  SuTTeys  of 
plaintiff's  land  showed  ponds  thereon  which  he 
claimed  were  filled  by  percolation,  but  the  sur- 
T^s  showed  that  the  water  in  each  was  much 
hl^er  than  the  level  of  the  river  when  they 
were  made.  Bdd  to  show  that  th^  were  filled 
by  an  overflow  or  by  drainage,  and  not  by  per- 
colation. 

4.  Bvldenee  that  before  a  former  dam  had 
been  removed  plaintiff  was  subject  to  malaria, 
and  that  since  its  removal  he  was  free  from  its 
effects,  is  insufficient  to  show  that  the  building 
of  a  dam  would  make  the  atmosphere  malarial, 
where  It  further  appears  that  all  the  settlers 
along  the  banks  of  tbe  stream  were  more  or 
less  subject  to  malaria;  that,  by  the  cultiva- 
tion of  the  soil,  the  health  of  the  neighborhood 
was  much  improved;  and  that  there  was  a 
Btagnant  lake  on  his  land,  which  ml^t  have 
been  the  direct  caoae. 

Appeal  from  circuit  court,  Marlon  county; 
Geot^  H.  Burnett,  Jndge. 

Action  by  Alexander  Esson  against  Val- 
lier  Wattler  to  enjoin  the  construction  ot 
a  dam.  An  injTinctlMi  was  denied*  and  he 
appeals.  Affirmed. 

The  other  facts  fall?  appear  In  the  fol- 
lowing statement  by  MOORE,  J.: 

This  Is  a  snit  to  enjoin  the  derendant  from 
constructing  a  dam  across  Big  Pudding  river, 
In  Marion  county.  The  facts  show  that 
plaintiff  owns  and  resides  npon  a  tract  of 
land  containing  about  320  acres,  tbe  south- 
ern boundary  of  which,  at  the  nearest  point, 
and  aboat  four-flftbs  of  a  mile  above  de- 
fendant's dam,  Is  separated  from  the  river 
1^  a  bank  about  ^bt  feet  wide.  Poison 
lake,  a  low,  marshy  tract.  lies  east  of  and 
partly  upon  plalntUTs  land,  from  which  a 
creek  flows  northwest  and  empties  Into  the 
river  below  the  dam.  This  river  Is  a  slug* 
gish  stream,  having  a  f&ll  ot  about  8  feet  to 
the  mile,  and  its  banks,  above  the  dam, 


are  from  12  to  20  feet  hl^ur  tbaa  tie 
dinary  stage  of  water.  The  winter  tabu 
however,  cause  the  xfver  to  rise  rapliS;,  i:! 
XAdk  tbe  water  into  Person  lak^  ud 
turs  land  Is  liable  to  be  aabmerECd  asdr 
The  defendant  owns  a  saw  and  grift  zl 
at  Paikovvlll^  valued  at  about  Hi.-* 
whldi  are  operated  bj  watn  m3l^^-: 
through  races  from  the  rira  and  from  Ul 
Lablsh.  Tbe  defoidanCa  pzedeceawr  h  i 
terest,  in  1854,  bnilt  a  brash  dsm  abcc  l 
feet  high  across  the  river,  wUdi  In  1^ 
was  In  part  carried  oat  by  a  ftesbet  Li 
the  defendant  from  time  to  time  Okos^i 
tore  down  the  remainder,  and  hi  IWl  ^ 
gan  to  drive  piles  in  its  places  to  b^l  1 
new  <me  eight  feet  high,  when  tUs  std!n< 
ouamenoed.  Plaintiff  alleses  that,  !t 
dam  be  wected,  the  following  hijaj  ^- 
resDlt:  (1)  It  will  obstruct  a  poUic.  s:- 
gaUe  stream,  but  does  not  alliege  tia-  - 
will  sustain  any  personal  Injury  tbstt 
(2)  that  the  water  will  percolate  Oinn^'- 
■cdl,  and  TC  acres  of  Us  land  wilt  be  t^Ai 
by  ba<ftwater,  and  become  wet  ud  s- 
productive,  thus  cmaitag  him  brepmlilr:- 
Jury,  and  necessitate  successive  actfoHt^ 
year  to  year  to  recover  his  daanie:  ' 
that  the  water  In  tbe  pond  will  heccmi'- 
stagnant  and  unhealthy,  inq>r^3utie|  & 
atmoephore  with  malaria,  and  that  hi  ^' 
his  fttmlly  win  be  exposed  to  the  ia^  '■ 
having  their  health  Impaired  tfam^-  ^ 
issues  bring  itAaei,  the  te^mony  ns  tt^- 
btfore  a  referee,  and  at  the  hearty  -- 
court,  having  fbund  that  the  equities  <^ 
with  the  d^ndant,  made  a  decree 
Ing  a  tempwaiy  injnnctl<»  Uitt  had  itK  - 
sued,  and  dismissing  the  compWat.  i- 
whlch  the  plaintiff  appeals. 

Bonham  &  Holmes,  for  qipdlant  C-> 
H.  Williams,  for  respondent 

MOORE,   J.,   (after    stating  the  t 
PlalntifTB  first  contention  la  that  KiP"- 
ding  river  is  a  public,  navlgaMe  f.- 
that  the  erection  of  a  dam  across  It  ' 
a  nuisance;  and  that,  to  prevent  wbi^ 
Is  entitled  to  the  Interposition  of  & 
of  eqoiity.  A  cjourt  of  equity  will  J^-- 
a  nuisance  when  It  appears  that  tis ''' 
plalnant  will  sustain  Irreparable  io^ 
be  compelled  to  resort  to  a  multlpE<'i? 
actions  to  recover  damages  for  a  toa"- 
existence  thereof.  Bassett  v.  M&anft'*' 
Co.,  43  N.  H.  249.  To  entitle  the 
however,  to  such  relief,  he  most  alkp  - 
show  that  be  has  sustained  a  spedsl  or' ' 
Bonal  Injury.  "A  court  of  equity,"  w."-  " 
O.  J.,  "ought  not  to  Interfere  to  prf^- 
publlc  nuisance,  or  to  abate  one  - 1^ 
existing,  at  the  Instance  of  a  prtntrr' 
unless  he  shows  a  spedal  Injury,  i''- 
from  the  public,  actually  sustained  or 
ly  apprehended.    The  obstmctiiKi  of  1  ■ ' 
lie  highway  Is,  without  doubt,  a  pi^^'  \ 
sanoe;  but  ttiia  of  itadt  it  not  nffios: : 
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iustify  the  Interposition  of  eaiUty  In  behalf 
it  the  plaintiff,  unless  be  sustains  some 
)riT&te,  direct,  and  material  damage  beyond 
he  public  at  large."  Luhrs  v.  Sturterant, 
.0  Or.  170.  Plaintiff  has  not  alleged  that  the 
ibstruction  of  the  navigation  of  the  river 
las  or  will  cause  Mm  any  special  or  personal 
njory,  and  hence  he  la  not  entitled  to  any 
ellef  OD  tliat  cround. 

Will  the  plaintiff  sustain  damage  from 

►ackwater  either  by  overflow  or  percola- 
lon?  In  Fletcher  v.  Rylanids,  L.  R.  1  Exch. 
:G5.  L.  R.  3  H.  L.  830,  Mr.  Justice  Black- 
lum,  In  the  court  of  exchequer  chamber, 
bus  lUustrdtea  a  rule  applicable  in  this  case-. 
If  a  person  brings  or  accumulates  on  his 
3nd  anything  which,  if  It  should  escape, 
my  cause  damage  to  his  nel^bor,  he  does 
o  at  his  peril."  This  principle,  thus  estab- 
ished,  has  since  been  applied  to  injuries  re- 
iiltiii},'  to  adjoining  land  from  the  percola- 
[on  of  an  artificial  reservoir.  Gould,  Wa- 
ers,  {  20&  If  a  dam  be  erected  across  a 
tream,  and  the  water  raised  above  the  nat- 
ral  flow,  it  forms  a  reservoir  which  neces- 
iiily  creates  an  artificial  pressure,  (Wilson 
.  Xew  Bedford,  108  Mass,  -^iil;)  and  if  the 
Ofect  be  to  force  the  water  through  the 
3stb.  from  the  reservoir  to  neighboring 
lU(1s,  causing  them  to  produce  poorer  crops, 
amages  can  be  recovered  tor  such  Injury, 
[anufacturing  Co.  v.  Fullar,  15  Pick.  554. 
jid,  if  damages  be  occasioned  by  raising  a 
Slid  so  as  to  injorlously  affect  nel^bortng 
LOds,  no  distinction  Is  made  whether  It  be 
Y  overflowing  or  by  percolation.  Fuller  t. 
[anufacturing  Col,  16  Oray.  46;  Plxley  v. 
Lark,  35  N.  Y.  52a  The  rule  deduclble 
om  these  authorities  may  be  briefly  stated 
t  follows:  If  a  person,  by  artificial  means, 
ilses  a  volume  of  water  above  its  natural 
T-el,  and,  by  percolatlcui  or  by  overflow, 
Jures  nelgbboring  lands,  wlthont  license, 
*escription,  or  grant  from  the  proprietor, 
s  may  invoke  the  Interpoaltlon  at  a  court  ol 
uity,  and  obtain  an  injunction  to  prevent  it, 
iben  he  would  sustain  Irr^arable  injury, 

be  compelled  to  bring  a  multiplicity 
tlons  to  recover  the  damages  as  th^  ac- 
ued. 

Et  la  not  claimed  that  the  proposed  dam 
111,  If  erected,  caose  the  water  to  overflow 
«  banks  of  the  river  at  ordinary  stages, 
Lt  that  in  times  of  freshet  this  danger  is  to 

apprehoided.  The  evidence  is  conclusive 
at  it  is  only  during  freshets  that  tibe  water 

the  river  will  overflow  the  banks.  These 
38het8  usually  occur  In  the  winter,  about 
ce  in  three  years,  when  quite  a  portltm  of 
3,intlff*s  land  is  submerged,  and  this  has 
ppened  each  freshet  since  the  dam  was 
rrled  out  To  entitle  plaintiff  to  relief,  he 
ast  show  that,  in  consequence  of  the  ex- 
«nce  of  the  dam,  his  lands  would  be  sub- 
T'Fged,  which,  without  it,  th^  would  not 
The  evidence  falls  to  establish  this  fact, 
€if  aince  the  lands  have  t>een  overflowed 


by  freshets  in  Uie  absence  of  the  dam,  U 
cannot  be  Inferred  tliat  the  damage  from 
overflow  would  be  augmented  by  Its  exist- 
ence, and  thus  his  Injnir,  If  any*  must  tM 
due  to  percolation. 

The  plaintiff  and  his  witnesses  testify  that 
the  soil  adjacent  to  the  river  is  a  sandy 
loam,  while  the  defendant  and  an  equal 
number  of  witnesses  testify  that  It  is  a  hard 
clay,  except  In  a  few  places  where  an  eddy 
oi  the  river  has  deposited  some  sand.  No 
direct  evidence  was  offered  that  tended  to 
prove  that  the  water  percolated  through  the 
soil*  but  this  iB  sought  to  be  established  by 
proving  that,  since  the  d^m  was  carried 
out,  a  low  place,  about  three-fourths  of  a 
mile  below  its  site,  and  but  a  few  hundred 
yards  from  the  river,  had  been  cultivated, 
which  before  that  time  was  wet  and  cov- 
ered with  bmi^  and  from  this  It  Is  claimed, 
by  inference  that  the  fact  has  been  estab- 
lished. The  evidence  shows  that  since  the  ' 
Willamette  valley  was  first  settled  many 
places  that  were  then  low  and  wet  have 
since  become  dry  and  arable.  Careful  sur- 
veys of  plaintiff's  land  were  made  by  com- 
petent engineers,  levels  vere  run,  and  maps 
showing  the  top<^raphy  thereof  were  of- 
fered in  evidence  by  each  party,  from  which 
it  appears  that  there  are  ponds  upon  it, 
which,  it  was  claimed,  were  filled  by  perco- 
lation from  the  river.  These  surveys  ^ow 
that  the  water  In  each  was  macii  higher 
than  the  level  of  the  river  at  the  time  they 
were  made,  and  the  Inference  must  be 
drawn  that  they  were  filled  by  an  overflow 
from  the  river  or  from  surface  drainage, 
and  not  as  claimed  by  plaintiff. 

It  is  contended  that  by  erecting  the  dam 
the  water  will  become  foul,  stagnant,  and 
unhealthy,  thereby  Impregnating  the  atmos- 
phere with  malaria,  which  will  render  the 
plaintiff  and  his  family  Uable  to  sldmees. 
When  a  dam  causes  an  artificial  bead  of 
water  to  become  stagnant,  and  so  corrupts 
the  atmosphere  as  to  Impair  the  health  of 
the  neighborhood,  it  thereby  becomes  a  nui- 
sance, and  Is  ground  for  relief  In  equity  by 
Injonctlm  <»i  the  port  of  those  suffering 
special  Injury  therefrom.  But,  to  entitle  a 
person  to  such  relief,  the  nuisance  must  ac- 
tually exist,  and  not  be  merely  apprehended. 
Oonld,  Waters,  |  212.  "A  probability,"  s^s 
Robertson,  C.  J.,  "that  a  thing  may  become 
a  nuisance,  or,  in  oltier  words,  an  actual 
and  substantial  annoyance,  public  or  pri- 
vate, does  not  make  a  nuisance  which  can 
be  lawfully  abated;  and  therefore  Iiord 
Hardwicke,  In  an  anonymous  case,  in  3 
Atk.  750.  said  that  *the  fears  of  mankind, 
though  they  may  be  reasonable,  will  not  cre- 
ate a  nuisance.* "  ^  The  eridwce  shows  that 
plaintiff  and  his  family  were,  before  the 
dam  went  out,  subject  to  attacks  from  ma- 
laria, but  that  since  that  time  they  have 
been  quite  free  from  Its  effects.  It  also 
shows  that  the  earlier  settlers  on  the  higher 

'Gates  T.  Bttneosb  S  Dana.  158. 
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land,  u  well  aa  along  the  bents  of  Big  Pud- 
ding river,  were  more  or  less  sabject  to  ma- 
larial attacks,  but  that,  by  the  cultlratlon  of 
the  soil  or  from  natural  canses.  the  health 
of  the  neighborhood  has  much  Improred, 
and  the  effect  of  malaria  Is  now  rarely  felt 
The  plaintiff  attributes  these  former  attacks 
of  malaria  to  the  existence  of  the  dam,  bnt 
of  this  we  cannot  be  certain,  since  Poison 
lake,  which  was  then  and  now  Is  a  staf^iant 
I>ool,  from  which  miasmatic  poisons  proba- 
bly emanated,  may  have  been  the  direct 
cause.  The  evidence  falls  to  show  that  the 
erection  of  the  dam  would  cause  such  injury 
to  the  health  of  the  plaintiff  or  his  family  aa 
he  apprehends.  Our  statute  (sections  8788- 
3826,  HiU's  Code)  recognizes  the  necessity 
of  mills  for  all  manufacturing  purposes,  and 
has  provided  ample  means  for  acquiring  the 
right  to  erect  dams  and  backwater  to  op- 
erate them,  and  a  court  of  equity  should 
hesitate  before  it  ruthlessly  destroyed  a 
property  of  such  value,  uc^ess  the  proof 
u-iis  clear  and  (.■ouvluoinK  thnt  the  backwa- 
ter thus  raised  was  detrimental  to  the  health 
of  the  neighborhood.  The  decree  of  the 
court  below  is  affirmed. 


BELKNAP  et  al.  v.  CHARLTON  et  al. 
(Supreme  Court  of  Oregon.   Not.  20.  1893.) 
Appbasancb — Obnbral  or  Spbciai. —  ErVBCT  AS 
Waivbh  of  Objection  to  JoitiaDicrioN. 

1.  Code,  9  530,  deciariog  that  a  defendant 
appears  in  an  action  wtien  be  answers,  demurs, 
or  xirea  plaintiff  written  notice  of  his  appear- 
ance, and  until  he  does  so  appear  he  sbul  not 
be  entitled  to  be  heard,  or  to  be  served  with 
notice  of  subsequent  proceedings,  etc.,  is  only 
to  define  what  sball  constitute  an  appearance 
to  entitle  defendant  to  be  heard,  etc.,  and  does 
not  define  what  shall  constitute  a  roluntary 
appearance  under  section  62,  making  a  Tolan- 
tanr  appearance  e<iuiTalent  to  serrfe^  and  a 
waiver  of  defects  in  process. 

2.  Where  defendant  appears,  and  asks  re- 
lief which  can  be  granted  only  on  the  bypothe- 
•is  that  the  court  nas  jurisdiction,  the  appear- 
ance is  general,  and  he  submits  to  tht  jnrUh 
diction,  but  it  is  otherwise  If  the  granting  of 
the  relief  would  be  consistent  with  a  want  of 
jurisdiction;  and  therefore  an  appearance  by 
defendants  in  attachment,  who  have  not  been 
served  with  proceaa,  to  move  to  discharge  the 
attachment  for  want  of  jarisdtction,  on  the 
ground  that  the  action  was  brought  in  the 
wrong  county,  is  not  a  waiver  of  process. 

Appeal  from  circuit  court,  Crook  county; 
W.  L.  Bradshaw,  Judge. 

Action,  aided  by  attachment,  by  H.  A. 
Belknap  &  Sons  against  O.  M.  Charlton  and 
another.  From  a  judgment  for  plaintiffs, 
defendants  appeal.  Reversed. 

J.  F.  Moore,  for  i4>pdlanta.  Qeo.  B.  Cham- 
berlain, (M.  B.  Brink,  on  the  l»let>  for  re- 
spondents. 

BEAN,  J.  This  action  was  commenced  In 
the  circuit  court  for  Crook  cotmty  against 
the  defendants,  residents  of  Morrow  county, 
to  recover  the  sum  of  (61.20  upon  an  ao- 


count  for  goods,  wares,  aad  mercbandlse  nU 
and  delivered,  and  serrlces  rendRcd.  k 
writ  of  attachment  was  dnly  issued  sad  asr- 
ed  In  Crook  couDty,  by  attaching,  ta  tit 
hands  of  one  J.  F.  Moore,  certain  moDe^i  !e- 
longing  to  the  defendants,  but  the  nmcxxi 
In  the  action  was  not  served  on  the  ddtsd- 
ants.  Some  three  months  after  the  uikt 
was  commenced,  and  the  service  of  tlie  wr* 
of  attachment,  the  defendants  appeand  ^^■ 
dally  by  their  attorney  for  the  puipoR  a!  I 
applying  to  the  court  to  discbarge  tlie  i:-  ' 
tachment  because  the  action  had  beeo  foo 
menced  In  the  wrong  connty,  and  no  ten'as 
had  been  made  upon  them,  which  motira  br- 
ing overruled.  Judgment  was  rendered  a^issi 
them  by  default,  from  wtilch  they  appesi. 
claiming  that  sucb  appearance,  being  qwdai. 
gave  the  court  no  jurisdtctioii  to  zcDder  ■ 
Judgment  against  them. 

It  Is  admitted  that  the  voluntary  Bpp«9:- 
ance  of  a  defendant  to  an  acticm  is  ecpnn- 
lent  to  the  service  of  a  summons,  and  vtim 
all  defects  in  the  process,  (Code,  S  62.) 
the  contention  for  defendants  is  that  » 
appearance,  except  as  provided  In  bk&^ 
530  of  the  Code,— that  Is,  either  by  answer, 
demurrer,  or  ^vlng  plaintiff  written  notke 
— can  be  deemed  an  appearance,  wlthla  ibr 
meaning  of  section  62,  supra.    Section  SS> 
provides  that  a  defendant  appears  In  an  u- 
tlon  when  he  answers,  demurs,  or  gives  jdals- 
tlff  written  notice  of  his  appearance,  su-l  i 
until  he  does  so  appear  he  shall  not  be  enti- 
tled to  be  beard  or  be  served  with  notice  at 
subsequent  proceedings  in  such  acticKi  or 
suit,  or  In  any  proceedings  pertaining  tbeieto. 
except  the  f^ving  of  an  undertaking  in  tb*  i 
provisional  remedies  of  arrest,  attsdunoiL 
or  ttie  delivery  of  personal  propCTty.  IV  i 
arrangement  of  this  section  in  the  Code  on- 
der  the  title  of  "Notices  and  Service  sut 
Filing  of  Papers,"  as  well  as  its  iangoft-  \ 
indicates,  clearly,  that  Its  only  purpose  is 
to  de0ne  what  shall  constitnte  such  an  ip- 
pea  ranee  In  an  action  as  will  entitle  the  de- 
fendant to  be  heard,  as  a  matter  of  riflit. 
and  to  the  service  of  notice  of  motions  tnd 
subsequent  proceedings  In  the  action  mitit- 
ed  by  law  to  be  served.    Bank  v.  RogR^ 
12  Minn.  S20,  (OIL  437;)  Orant  v.  Scbnidt 
22  Minn.  1.    It  was  not,  we  thhok.  Intended 
to  define  a  voluntary  appearance,  vithio 
the  meaning  of  section  62,  and  has  no  beaiins 
upon  the  question  of  Jurisdiction.  A  6*- 
fendant  may  appear  and  submit  blmsdf  m 
the  Jtu'lsdlctlon  of  the  court  In  many  waji 
without   either  answering,   demurring.  M 
giving  plaintiff  written  notice  of  his  appw^ 
ance.    He  may  do  this  by  appearing  la  v*- 
sou  or  by  attorney  in  open  court,  by  attack- 
ing the  complaint  by  motion,  or  by  an  appli- 
cation for  a  continuance,  and  In  many  othtf 
ways  which  will  readily  suggest  tbenuelni 
to  one  familiar  with  the  course  of  Jndietil 
proceedings.    Bnt  before  he  b  entitled,  t*  ' 
a  matter  of  right,  to  be  beard  In  the  ictics, 
or  in  any  proceedings  pertaining  thoeto, « 
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to  be  seired  wllli  notice,  be  must  appear 
In  one  of  the  ways  provided  In  section  530. 
The  question  before  us,  therefore,  must  be 
determhied  without  reference  to  that  sec- 
tion, which,  as  we  concelTe,  has  no  bearing 
upon  the  question  as  to  whether  a  special 
appearance  for  tbe  purpose  of  applyluff  for 
the  discharge  of  an  attachment  Is  a  sub- 
mission to  the  Jniiadlction  of  the  court, 
so  as  to  anfliorize  It  to  pnx^ed  to  Judf^ent 
In  the  action  without  the  serrice  of  summons. 
It  Is  claimed  by  the  plfUntlffs  that  while  a 
defendant  may  appear  specially  to  object  to 
the  Jurisdiction  of  the  court  oyer  him  on  ac- 
cotmt  of  the  Illegal  service  of  process,  (Kin- 
kade  v.  Myers,  17  Or.  470,  21  Pao.  Rep.  557,) 
he  must  keep  out  of  court  for  every  other 
purpose,  and  that  any  appearance  which  calls 
Into  action  the  power  of  the  court  for  any 
purpose,  except  to  decide  upon  Its  own  Ju- 
risdiction, Is  a  general  appearance,  and 
waives  all  defects  In  the  service  of  process, 
and  many  authorities  are  cited  to  sustain 
this  posldon.  The  prindple  to  be  extracted 
from  the  decisions  on  this  subject  is  that 
where  the  defendant  appears,  and  asks  some 
relief  whicb  can  only  be  granted  on  the  hy- 
pothesis that  the  court  has  Jurisdiction  of 
the  cause  and  the  person,  It  Is  a  submission 
to  tbe  Jurisdiction  of  the  court  as  complete- 
ly as  If  he  had  been  regularly  served  with 
process,  whether  such  an  appearance,  by 
its  terms,  be  limited  to  a  special  purpose  or 
not  Coad  v.'Coad,  41  Wis.  26;  BlAckbum 
V.  Sweet,  38  Wis.  578;  Pry  v.  Railroad  Co., 
73  Mo.  126;  Sargent  t.  Plaid.  90  Ind.  501; 
r^iyne  v  Railroad  Co.,  35  W.  Va.  438,  14 
S.  B.  Rep.  123;  Handy  v.  Insurance  Co..  37 
Ohio  St  366;  Bncklin  t.  Strickler,  32  Neb. 
G02,  49  N.  W.  Rep.  871;  Burdette  v.  Cor- 
gnn,  28  Kan.  102;  Aultman  &  Taylor  Co. 
v.  Stelnan,  8  Neb.  109.  This  seems  to  be 
a  reasonable  rule,  and  one  which  wUl  ad- 
equately protect  the  rights  of  the  parties, 
and  determines  the  effect  of  defendant's  ap- 
pearance from  the  nature  of  the  relief  which 
he  seeks  to  obtain.  If  he  asks  the  court  to 
adjudicate  upon  some  question  affecting  the 
merits  of  the  controversy,  or  for  some  relief 
which  presupposes  Jurisdiction  of  the  person, 
and  which  can  only  be  granted  after  Juris- 
diction Is  acquired,  be  will  be  deemed  to 
have  made  a  general  appearance,  and  to 
bave  submitted  himself  to  the  Jurisdiction  of 
the  court  and  cannot  by  any  act  of  his, 
limit  his  appearance  to  a  jq?eclal  purpose. 
But,  if  granting  the  relief  asked  would  he 
consistent  with  a  want  of  Jurisdiction  over 
tbe  person,  he  may  appear  for  a  special 
purpose  without  submitting  himself  to  the 
Jurisdiction  of  the  court  for  any  other  pur- 
pose. It  has  consequently  been  held  that 
an  attachmmt,  and  the  action  out  of  which 
It  Issues,  are  so  Inseparably  connected  that 
tbe  defendant  cannot  appear  and  question 
the  ■validity  of  the  attachment  by  a  traverse 
of  the  facts  alleged  In  the  affidavit  or  by  con- 


testing the  tmth  of  the  grounds  upon  which 
It  Issued,  without  submitting  himself  to  the 
Jnrlsdlctl<»i  of  tbe  court  in  tbe  action,  be- 
cause by  00  doing  the  court  Is  called  upon  to 
entertain  and  detmnine  questions  which  can 
be  considered  only  after  Jurisdiction  has 
attached.  Greenwell  v.  Oreenwell,  26  Kan. 
530;  Bury  V.  ConkUn,  23  Kan.  460;  Wood 
v.  Young,  38  Iowa,  102;  Duncan  r.  Wlck- 
Uffe.  4  Mete.  (Ky.)  118.  But  where  a  de- 
fendant appears,  and  without  questioning 
the  merits  of  the  action,  or  the  truth  of  the 
grounds  upon  which  the  attachment  Issued, 
moves  to  discharge  the  attachment  for  want 
of  tbe  jurisdictional  facts  to  sustain  It  he 
asks  no  relief,  the  granting  of  which  would 
be  Inconsistent  with  an  entire  want  of  Juris- 
diction over  the  person,  and  hence  does  not 
appear  In  the  action,  so  as  to  authorize  the 
court  to  proceed  to  Judgment  against  him. 
1  Drake,  Attachm.  f  112;  Glidden  v.  Pack- 
ard, 28  Cal.  649;  Johnson  v.  Buell,  26  111. 
66;   Bonner  v.  Brown,  10  La.  Ann.  334. 

Now,  In  the  case  at  bar,  the  appearance 
of  the  d^endants  was  not  for  the  purpose  of 
contesting  the  truth  of  the  grounds  upon 
which  the  attachment  Issued,  or  the  merits 
of  the  action,  but  to  vacate  the  attachment 
for  the  reason,  as  appears  from  the  affida- 
vit accompanying  the  motion,  that  tbe  action 
had  been  commenced  In  the  wrong  county, 
and  that  it  was  a  greet  Injustice  and  wrong 
to  them  to  bave  their  property  thus  held 
under  an  attachment,  when  there  was  no 
means  of  obtaining  Jurisdiction  over  their 
persona.  This  appearance  was  therefore  not 
for  the  purpose  of  submitting  to  the  Juris- 
dictitm  of  the  court  or  asking  it  to  entertain 
or  determine  any  question  which  could  only 
be  considered  after  jiulsdictlon  had  attached, 
but  It  was  for  the  sole  purpose  of  objecting 
to  tbe  validity  of  the  attachment  for  irreg- 
ularities In  tbe  proceedings,  the  granting  of 
which  would  bave  been  entirely  consistent 
with  the  claim  that  the  court  had  no  Juris- 
diction of  tbe  person.  By  their  motion  to 
discharge  the  attachment,  for  the  reasons 
stated,  tbe  defendants  appeared  for  no  pur- 
pose Incompatible  wltii  tbe  supposition  that 
the  court  had  acquired  no  Jurisdiction  over 
them  on  account  of  a  want  of  service  of 
the  summons,  and  we  therefore  think  there 
was  no  waiver  of  process.  Nothing  less 
than  the  express  language  of  a  statute,  or 
tbe  nectary  Impllcatirai  therefrom,  or  the 
overbearing  weight  of  authority,  will  Justi- 
fy a  court  In  holding  that  a  defendant  in  an 
action  commenced  in  the  wrong  coxmty,  in 
violation  of  section  44  of  the  Code,  could  not 
appear,  and  apply  for  the  discharge  of  an 
attachment  against  bis  property,  for  Irreg- 
ularities, without  being  required  to  submit 
himself  to  the  Jurisdiction  of  the  court  for 
the  purposes  of  the  entire  action;  and  It  la 
not  material,  in  such  case,  whether  the  mo- 
tion happened  to  be  well  foimded  or  not,  but 
tbe  question  Is,  did  It  go  to  the  merits,  or 


Digitized  by 


700 


FAOZFIO  BEFOBTEB^VOL,  84. 


(Colik. 


was  It  baaed  vpoa  wme  techidcBl  gnmnds 
snppowd  to  be  soffldent  to  render  ttie  attadi- 
ment  Invalid!  U  a  defendant  may  not  thus 
appear,  and  redst  what  he  snppoees  to  be 
a  wrongful  attadunent  without  subjecting 
his  person  to  the  jarladlctlon  of  the  court, 
he  mnat  ^ther  snffer  h3M  propectf  to  be 
held  under  a  pretended  attachment  fbr  an 
Indefinite  time,  or  waive  a  statutory  ri^t  to 
be  sued  In  the  conntj  where  be  resides,  or 
may  be  fotmd.  This  tibe  law  will  not  exact 
or  requlra  It  was  suggested  tliat  the  rem- 
edy ot  the  defendants,  in  such  case.  Is  t^^  mo- 
tion to  dlamlas  the  action  for  want  of  Juris* 
dlcticm.  bat  such  a  motion  would  be  unaTail- 
Ing.  The  court  baa  JnrlBdlctUui  <tf  the  sub* 
Ject-matter,  and  an  action  la  commmced 
the  flllziK  ef  the  complaint,  and  there  Is 
no  provision  of  law  authorising  it  to  be  dls- 
mlsBed  because  the  summons  has  not  been 
served.  Code,  H  61,  59.  It  follows,  there- 
fore, that  the  aoUon  ot  the  court  below  in 
entering  Judgment  against  the  defendants 
without  Borlce  of  process  upon  them  was 
unauthorized,  and  the  judgment  must  Iw  re- 
rased. 


STLVBSTBR  et  al.  v.  JEROMBJ. 
(Sopreme  Conrt  of  Colorado.  Oct.  SO.  1893.) 

BBBEHTOIKa — ISjnDBIES  TO  AWOIMIKO  PROPBBTT — 
l»DKOTION  —  VlOLATlNO  CiTT  ChARTBB  —  Bop. 
PLBHSHTAI.  PliBA.1>I1ll»— LlMITINa  TlHB  VOH  AB- 
OOHENT. 

L  Mills*  Ann.  St  f  2272,  part  of  an  act 
gl^ng  the  right  to  coostmct  reservoirs  for  cer- 
tain purposes,  bv  prOTlding  that  the  owners 
tliereof  shall  be  uable  for  all  damages  arising 
from  leakage  therefrom,  mwely  affirms  a  c<Hn- 
mon-Iaw  prmciple,  and  does  not  take  sway  the 
right  to  mjuncdTe  relief  against  the  filling  of 
a  reservoir  where  the  injuries  suffered  there- 
from are  irreparable. 

2.  Where  plaintiff's  premises  were  being 
flooded  from  defendant's  reaerroir,  a  writ  com- 
manding defendant  to  refrain  from  diverting 
water  into  the  reservoir,  instead  of  enjoioing 
him  from  mnning  water  into  it  as  then  con- 
structed, was  proi»er.  as  defendant  was  not  pre- 
vented from  repairung  the  reservoir,  and  ap- 
plyiog  to  have  the  Injanetlon  modified  or  d»- 
solved. 

5.  Under  Sees.  Laws  18S9,  p.  73,  lurovid- 
Ing  that,  when  facts  occarring  subsequent' to 
the  commencement  of  an  action  render  it  prop- 

they  may,  leave  of  court,  be  (Hresented 
by  supplemental  pleadings,  and  issue  taken 
thereon  as  in  case  of  original  pleadings,  it  was 
not  error  for  the  court  to  refuse  to  allow  facts 
occurring  subsequent  to  the  commencement  of 
the  action  to  lie  pleaded  as  an  amendmoit  to 
the  original  answer,  but  to  require  them  to  be 
set  out  in  a  8ni)plemental  pleading. 

4  A  propertr  owner,  by  violating  Sess. 
Laws  1887.  p.  83,  makiuff  it  unlawful  to  plat 
property  within  the  limits  of  the  city  of  Den- 
ver and  offer  it  for  sale  without  having  the  plat 
accepted  by  the  council,  does  not  lose  his  right 
to  have  property  protected  br  injunction  from 
bmng  fioodea. 

0.  Eridcnce  that  defendant's  reservoir  was 
in  a  locali^^  abounding  in  reservoirs  was  im- 
material on  the  question  of  his  right  to  main- 
tain it  to  plaintiCrs  injury. 

6.  Evidence  that  plaintiff  could  make  his 
edlar  water-tight,   and  thereby  prevent  tlM 


flooding  oi  It,—- a  i»rt  of  the  InJnrr  eomplahKd 
ofr-was  laoperly  rejected,  as  ^intiff  was  sa- 
d«r  no  obligation  to  do  this. 

7.  Limiting  the  time  of  counsel  fm  ar^ 
ment  to  ^  minutes  will  not  Im  ctmridercd  er- 
ror, it  not  appearing  that  there  has  beai  asy 
gross  abuse  of  the  comrf  ■  discretioiL. 

Error  to  district  conrt,  Ampaboe  omratr. 

Action  by  Frank  Joome  "S**"^  Daniel 
B.  Sylvester  and  Harry  B.  Sylvester  for  fai- 
Jnnctlon  to  prevent  the  flooding  v€  idalntiirt 
PTopeity  by  water  fran  defendnnta*  rescr^ 
voir.  An  Injunction  granted  was,  on  final 
bearing,  dissolved,  rai  tbe  Broniid  that  the 
occasion  therefor  had  been  removvd.  D^ 
fendants  bring  error,  com^alninff  that  tte 
original  Injunction  was  impropo-ly  granted. 
Affirmed. 

The  other  facts  fully  appear  In  tbe  fol^nr' 
log  statement  by  HATT,  O.  J.: 

In  the  district  conrt  a  temp<»rai7  restnln- 
lug  order  was  granted,  whlcb,  after  seveni 
nnsuooeaafnl  attempts  at  dlasolatbm,  WBs,iip- 
mi  final  hearing,  dlsscdved;  Uie  defendut^ 
in  tiie  meantime,  having   rB-«nfc«eed  tbe 
banks  of  their  reservoir  so  as  to  premt 
seepage  thra^h>m.  Upon  tbe  final  bearlBg. 
it  was  specifically  adjudged  that  tbe  origistl 
injunction  was  property  Issoed.  bat  that  tbs 
occasUm  therefor  had  since  beat  remored 
the  defendants,  wherefore  tbe  same  was 
dissolved.  The  defendants,  belns  dlasatisfl«d 
with  the  result  in  so  far  as  It  adjndged 
the  original  Injunction  to  have  been  right- 
fully granted,  excepted  to  the  Judgment 
and  bring  the  case  here  vpoa  error.  Tbe 
original  and  only  complaint  was  filed  in  tbe 
district  court  <»  tbe  6th  day  of  Deeemlier, 
1888.  In  this  pleading  tbe  plalntifl  alleges: 
"That  he  is  the  owner  In  fee  ot  that  ob^ 
tain  tract  and  pared  ct  land  idtoated  In  the 
west  hslf  of  secticm  4,  township  4  sooth,  of 
range  88  west,  Arapahoe  county,  Colorado, 
which  Is  platted  snd  known  as  'Jenme 
Patk,*  and  as  the  'First  Addition  to  Jearn 
Park.*  nniat  he  has  been  the  owner  ct  stM 
tracts  and  parcels  of  land  ever  since  tbe 
mxmtti  ot  June,  1887,  buying  a  larse  pwtiae 
ttiereof  sometime  prior  to  said  dat&  PUIb- 
tlfl  further  says  that,  Immedtatdy  after  tbi 
purchase  of  said  tracts  and  parcels  of  lud, 
the  same  was  lotted  as  Jerome  Farii,  and 
as  the  First  additira  to  Senme  Pazfc,  and 
improvements  made  thereon,  and  the  samr 
devoted  to  residence  purposes,  and  that  aiMC 
said  date  not  less  than  seventy-five  houses 
have  been  bnllt  on  s^d  tracts  and  parcds 
of  bud.  and  titiat  most  of  the  same  are  com- 
pleted and  occupied  by  residents.  Plaintiff 
fnrthu'  says  that  be  Is  stUl  contlnning  tbe 
Improvement  of  said  land,  and  that  tbe  same 
has  been  until  this  time  In  active  demand 
for  sale  as  residence  property  and  for  tbe 
construction  of  dwellings  thereon.  Plaintiff 
further  says  that  late  in  tbe  summer  of  ISST, 
and  after  the  plalnfiJf  had  pnndiased  tbs 
above-described  tracts  and  parcels  of  land, 
and  improved  tbe  same,  and  devoted  tbem 
to  residence  purposes,  tbe  defendants  a» 
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quired  tbe  toUowlnf  described  tmet  and 
parcel  of  land,  to  wit:  'Beglnnlnff  at  a  p(^t 
on  the  dlTldlDg  line  between  tbe  nwthwest 
quarter  and  the  southwest  qnarter  of  seO' 
tlon  4,  township  4  soath,  of  range  68  west, 
three  hundred  and  twoity'Slz  feet  east  of  the 
northwest  comer  of  said  aontbwest  qnarter; 
thence  east,  on  said  dlvldliw  line.  281.5  feet, 
more  or  less,  to  a  point  710  feet  west  fran 
the  northeast  comer  of  the  northwest  quar- 
ter of  said  southwest  quarter;  thence,  at 
right  angles  with  said  dlTldlng  line,  ttaree 
hundred  and  thlr^  feet;  thence  east  846Jlt 
feet;  thence  south  208  feet;  thence  west 
€27  feet,  to  a  point  B38  feet  aonth  <st  the 
place  of  beglniUi^;  thence  north  638  feet, 
to  the  place  of  beginning,— containing  5.12 
acres,  more  at  leas.'  THaX  said  tract  of  land 
lies  tmmedlatdy  east  and  adjacent  to  that 
part  of  the  above^escribed  xaemises  owned 
by  the  plaintiff,  known  as  the  'Fhrst  Addi- 
tion to  JercHDe  Park,'  and  Immediately  con- 
tlguous  to  block  7  In  sncb  addition.  Plain* 
tiff  further  says  that  said  defendants  have 
excavated  oa.  said  premises  acq:alred  by 
them  as  aforesaid  an  excaTatl(Hi  tscm  four 
to  seven  feet  In  d^th  below  the  natural 
surface  of  tbe  soil,  and  otoidlng  OTer  al- 
most the  wh(^e  (Mt  said  tract  of  5.12  acres, 
and  have  thrown  up  embankments  about 
such  excavation  three  to  five  feet  above  the 
natural  surface  of  tbe  eolL  Plaintiff  further 
says  that  aa.  or  about  the  22d  day  <tf  N» 
vember,  1888,  tbe  defendants  turned  a  large 
stream  of  watw  Into  the  said  excavation, 
and  have  ever  since  continued  to  flow  the 
same.  That  tho^  Is  now  running  into  said 
excavation  a  rqtld  stream  of  water  therein, 
diverted  stUd  dsffendants,  which  Is  not 
less  than  three  inches  In  depth  and  four 
feet  in  width,  and  that  the  dtfendants  havk 
maintained  such  stream,  w  a  mnt^  laii;er 
stream,  cwttnnously  since  tbe  same  was 
verted  Into  said  excavation,  and  that  tbe 
defendants  have  thereby  made  a  pond  of 
water  some  four  or  five  acres  In  extent,  and 
from  three  to  seven,  feet  In  d^th.  Plaintiff 
further  says  that  the  water  thus  diverted 
Into  said  excavatiMi  by  defendants  escapes 
therefrom  upon  the  lands  owned  by  the 
plaintiff,  as  above  descElbed,  almost  lmme> 
diately  after  the  same  Is  diverted,  by  rea- 
son of  the  loose  construction  irf  tbe  said 
pond  and  the  gravelly  character  of  tbe  soil 
lying  beneath  the  same;  and  that,  after  th» 
pond  becomes  partial]^  filled.  It  escapes 
about  as  rapidly  as  It  flows  Into  the  pond; 
and  that  tbe  result  thereof  has  been  to  flood 
a  large  part  of  the  premises  owned  by  the 
plaintiff.  That  lots  14  to  83  in  block  7  are 
flooded  with  wator,  so  that  tbe  same  stands 
thereon  from  ^  Inches  to  two  feet  In 
depth.  That  a  large  part  of  the  remalndw 
of  plaintiff's  ivemlses  Is  so  affected  by  the 
water  percolating  through  the  gravelly  soil 
from  the  said  pond  as  to  fill  or  flood  tbti 
cellars  of  the  bouses  owned  by  tbe  plaintiff 


and  bis  grantees  on  said  premises.  Plaintiff 
forOier  sliows  that  be  Is  tbe  omner  <A  brick 
houses  lat^  ooutmeted  od  lot  17  In  block 
7,  and  on  lot  48  In  tdodc  6|  and  on  lot  22  In 
block  4,  in  said  Jerome  Park  addition,  eaeb 
of  which  have  \sti<^  cdlars,  which  would 
be  watw-tlgbt  ^c^t  frmn  the  acts  of  the 
defendants  aforesaid  In  maintaining  the  said 
pond;  but  tliat  tbe  malntoaance  of  said  pond 
has  flooded  said  cellars,  so  that  the  water 
now  stands  in  depth  from  six  Inches  to  two 
feet;  and  it  has  been  Impossible  fUr  the 
plaintiff  to  oonllnae  vnnft  and  complete  tbe 
said  houses  on  acoomit  of  the  flooding  ot  the 
same  with  water  as  afbreaald.  And  plaintiff 
further  shows  that  upon  lots  67  aikl  68  In 
block  6, 65  and  66  In  block  6, 69  and  60  in  block 
6, 8  and  8  In  block  4, 16  and  18  In  block  6,  Ui 
said  Jm>mePark  addltlcm,  bouses  are  owned 
and  occupied  by  certain  gnmtees  <tf  tho 
plaintiff,  and  tibat  tbe  cellars  connected  witii 
said  houses  have  been  flooded  in  tbe  same 
manner  as  those  owned  by  the  plaintiff,  by 
tbe  actltm  of  the  defendants,  and  that  tbe 
plaintiff  Is  greatly  Injured  thereby,  by  rea* 
son  <rf  his  Interests  as  a  seller  of  tbe  same^ 
and  as  the  owner  of  the  adjoining  property 
And  plaintiff  further  shows  tliat  lie  Is  tbi 
owner  of  a  large  part  of  said  addition, 
amonntlng  to  ovor  two  hundred  lots,  which 
are  muudd,  and  tbe  sale  txt  which  Is  greatly 
Injured,  If  not  mfirdy  prevented,  by  the 
maintenance  of  tbe  pond  aftmsald.  Plain- 
tiff further  shows  that  be  has  si^  from  tbe 
said  Jorome  parte  and  tbe  said  addition  there- 
to about  ow  hundred  and  flf^  lots,  and  that 
tbe  acts  of  the  defendants  greatly  Injure  the 
farthffl-  sale  thereof,  and  that  it  will  be 
InqHMSlble  to  sdl  any  of  ttie  lots  lying  under 
said  pond  for  building  purposes  if  the  same 
is  still  maintained.  Plaintiff  further  shows 
that  be  has  requested  defendants  to  abate 
tlie  said  nuisance  and  discontinue  tbe  miUn- 
tenance  of  said  pond,  and  that  tbey  refuse 
to  do  so.  And  idalntlff  sa^  that  if  tbe  said 
pond  U  maintained  during  tbe  progress  of 
this  cause,  it  wlli  produce  great  and  Irr^MU 
rable  injury  to  the  plaintiff;  that  he  has  al- 
ready been  damaged  by  the  acts  of  the  de> 
f^dants  in  not  less  than  tbe  sum  of  two 
thousand  d<dlars;  and  that,  If  the  same  li» 
further  maintained,  bis  damages  will  be  of 
a  sort  whldi  cannot  be  estimated,  nw  can 
he  be  adequately  compensated  by  any  dam- 
ages wbl(^  could  be  recovered  at  law. 
Wherefore  plaintiff  prays:  (1)  That  a  tem- 
porary writ  of  Injunction  luue  out  of  this 
court  enjoining  tbe  said  defendants,  and 
each  of  them,  and  their  and  each  <tf  their 
agents,  servants,  and  emfdoyes.  frmn  further 
diverting  tbe  water  into  the  said  excavation 
above  described,  and  from  causing  any  fur- 
ther wator  to  flow  ttiereln  during  tbe  ocm- 
ttnnanoe  of  this  suit  (2)  That,  upon  the 
final  hearing  of  this  cause,  said  Injunction  be 
made  perpetual.  (3)  For  the  snm  of  two 
thousand  declare  damages,  and  for  costs  of 
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thia  aDft**  A  tempomi7  Injunction  vaa  !»• 
toed  on  X>ecember  8,  1888,  and  dul7  serred 
npcHi  the  defendants.  On  the  same  day  the 
defendants  filed  their  answer.  In  this  they 
admit  the  ownership  of  the'  prc^erly  as  al- 
leged. The^  further  admit  that  at  the  time 
of  the  commencement  of  the  action  they 
were  engaged  In  filling  said  reservoir  with 
water.  All  the  other  allegations  of  the  com- 
plaint are  spedflcally  denied.  As  a  second 
and  further  defense,  they  allege  that  the 
plaintiff  consented  to  the  constructlMi  of  d» 
fendants*  reservoir,  and  that  the  same  was 
constructed  before  there  were  any  improve- 
ments upon  plaintiff's  land.  Afterwards,  by 
amendment  to  the  original  answer,  and  as 
a  farther  defense,  it  was  alleged  that  plain^ 
tiff's  lands  were  within  the  cwporate  limits 
of  the  city  of  Denver,  and  that  the  same  hnd 
been  platted  Into  Lots,  bloc^  streets,  and 
alley's,  and  the  lots  sold  In  vitiation  of  the 
charter  of  such  city.  By  a  furthw  amend- 
ment tendered  for  filing,  it  Is  alleged  that 
there  are  many  practicable  methods  by 
which  seepage  may  be  prevented  from  de- 
fendants' reservoir,  among  which  a  number 
are  given  In  detail;  and  It  is  also  averred 
that,  ^ce  the  preliminary  injmiction  was  Is- 
sued, such  changes  bad  been  made  as  ivonld 
effectually  prevent  the  damages  complained 
of.  The  court,  being  of  opinion  that  these 
matters  could  more  properly  be  embraced  in 
a  suptdemental  pleading  than  by  amend- 
mmt,  r^sed  to  permit  this  amendment  to 
be  filed,  and  the  same  matters  wore  tmder 
protest  set  forth  In  a  supplemental  answer. 
In  this  it  Is  stated  that,  by  the  construction 
of  a  certain  drainage  ditch  and  other 
changes,  the  reservoir  of  defiant*  no  lon- 
ger permits  of  seepage- 

J.  Wam»  Mills,  for  plaintlffli  in  error. 
JoiiD  L.  Jeeome,  fOr  detodant  In  error. 

HATT,  0.  J.,  (after  stating  the  (Acts.)  It  Is 
contended  that  tlie  tacts  stated  In  the  cmn- 
plalnt  are  not  anfflci«it  to  authorize  equita- 
ble relief,  nte  remedy  by  lnjnnctl(m  was 
Invoked  for  the  irarpose  of  restraining  the 
def^idanta  from  running  water  In  a  certain 
.  reservoir,  from  whence  It  was  escaping  by 
seepage  upcoi  plaintiff's  land,  flooding  his 
building  lots,  and  filling  the  c^ars  of  his 
houses  with  water,  as  It  Is  alleged.  As  a 
general  rule,  inJimctiTe  relief  will  not  be 
granted  to  stay  a  m«e  private  nuisance* 
unless  It  appean  that  Irreparable  mlsdiief 
will  result  from  withholding  the  process; 
but  where  it  appears  that  great  and  Irrepa- 
rable mischief  will  result  from  the  wrongs 
complained  of,  and  that  a  suit  at  law  will  be 
ineffectual  as  a  proteotlCHi  against  future 
acts  of  a  similar  Oharaoter,  the  Jurfsdlctltm 
of  equity  Is  now  firmly  estabUAed.  Hi^, 
In].  (3d  Ed.)  SS  802.  839.  It  Is  urged  by  ap- 
pellants tbat  the  role  Is  changed  In  this 
state,  by  reason  of  the  following  provision 
of  onr  statute:  "Die  owners  of  the  reser- 


voirs Shan  be  liable  for  all  damages  ailitar 
fran  leakage  or  overflow  <rf  Ae  mten 
therefrom  or  by  floods  cansed  tqr  txeaUog 
ot  the  embsnkments  of  eadti  leMrroin." 
Mills*  Ann.  BL  i  2272.  The  fioresi^  It 
simply  an  affirmation  of  a  comnHHi4aw  prta- 
dple.  It  was  enacted  in  this  state  as  patt 
of  an  act  with  reference  to  irrigattoOL.  b 
this  act  the  right  is  {^ven  for  the  OMtstne- 
ttoa  of  reservoits  fOr  CMtain  purposes,  wai 
the  context  Indicates,  we  think,  tliat  d» 
paragra^  relied  upon  was  Inserted  as  a 
preoautl<ttiatT  measure  under  the  ^prehes- 
slrni  tbat,  without  it.  It  would  be  poariUe  t» 
place  sach  a  oonatructlon  upon  the  act  is 
would  relieve  owners  of  reservoirs  from  Us- 
blUty  for  leakage  and  overflow.  It  does 
not  change  the  rule  ooncmiing  Injanedre 
r^lef.  In  order  to  have  this  effect,  tin  lea- 
edy  at  law  must  be  direct,  certain,  and  ade- 
quate. When  the  remedy  is  not  adeqpiate  to 
a  particular  exigency,  then  a  court  of  MtaMy 
has  Jurisdiction.  Hie  remedy  at  law  In  fids 
case  is  inadequate  because  the  Injnrtes  thai 
were  being  suffered  by  plalntUT  were  Iinp- 
arable,  and  also  for  the  rraaon  that  a 
suit  at  law  would  not  iR«v«it  the  Iiifl|ettDg 
of  like  injuries  In  the  future.  Slocy.  Bq. 
Pi.  i  473;  High,  InJ.  |  839;  Spraffoe  v. 
Bhodes,  4  R.  I.  301. 

Tbe  writ  as  issued  commanded  the  defead- 
ants  to  refrain  end  desist  from  dlTerting 
water  Into  the  resraroir.  Oomplaint  Is  made 
on  acount  of  the  scope  of  the  writ.  It  is 
claimed  that  It  should  have  simply  enjoined 
the  de<^idanta  from  mnnlng  water  In  ttM  ns- 
ervcrir  as  then  omstracted.  We  do  not  ttilnk 
Uils  contention  of  coons^  Is  well  taken, 
nie  writ  did  not  prevent  the  detendsati 
frmn  repairing  or  changing  ^  reservoir  s» 
as  to  prevent  the  injniy  to  i^ntUF  eooh 
plained  and,  whenever  the  reeervtdr  was 
so  changed,  the  defmdants  wfoe  at  lilMtr 
to  apply  to  the  conrt  to  have  Oie  Injonctkm 
modified  or  dlsstdved.  Th^  availed  them- 
selves of  this  rlj^t  from  the  first;  and,  tnm 
time  to  time,  made  changes  In  the  reservoir, 
and  were  allowed,  mider  ^e  direction  ot  die 
court,  to  exp»lment  by  numlng  water  ln»» 
it  Whlle^  therefw^  the  Injunction  as 
framed  was  warranted  by  the  facts,  wmv  It 
otherwise  the  defendants  are  not  In  a  posi- 
tl<m  t»  eom^ln,  because  Uiey  were  not  In- 
jured thereby,  having  been  allowed  to  make 
the  necessary  experim»ts  from  time  to  tlme^ 
nntU  the  reejervrtr  was  propnly  coostmcted. 
when  the  InJuncHm  was  promptly  dlascdred. 

The  refnsid  to  allow  facts  occurring  snbae- 
qnent  to  the  commencement  of  the  actloa  to 
be  pleaded  as  an  ammdment  to  the  original 
answer  was  not  error.  By  an  amendment 
to  the  Code  ot  Civil  Procedure  it  is  provided 
tiiat,  "when  facts  occurring  snbsequent  to  the 
commracement  of  an  action  render  It  propn'. 
the  same  may  by  leave  of  the  court  be  pre- 
sented by  supplemratal  pleadings,  and  lssi» 
taken  thMe<Hk  as  In  case  of  original  i^eadr 
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Inga"  Seas.  Laws  188&,  p.  78.  These  tax^ 
were  pleaded  In  the  snpidemental  answer 
filed,  and  were  given  due  weight  by  the  d]»- 
trict  court.  Hie  d^oidants*  ri^ts  were  In 
this  manner  fully  protected,  and  the  ata/tate 
as  to  pleading  obserred. 

PlalntUTs  premises  are  situate  within  Qie 
corporate  limits  of  the  dty  of  Denver.  By 
an  amendment  to  tiie  dty  charter  In  force  at 
the  time  of  the  acts  complained  of,  It  Is  pro- 
vided "that  It  shall  he  unlawful  for  any  per- 
son or  persons  to  [dat  or  lay  out  Into  streets, 
alleys,  blocks,  and  lots  any  land  within  the 
corporate  limits  of  the  dty  of  Denver,  and 
offer  the  same  for  sale,  dther  publicly  or 
privately,  unless  It  be  platted,  and  the  plat 
be  also  accepted  by  the  dty  council."  Sess. 
Laws  1887,  p.  83.  The  provision  Is  relied 
upon  to  defeat  this  aoUon.  If  plalntlfTs 
right  to  the  relief  sought  rested  uprai  the  va- 
lidity of  bis  plat,  or  a  right  to  sell  the  lots, 
there  would  be  A>rce  In  this  contention.  Un- 
til the  premises  are  platted  according  to  the 
statute,  and  accepted  by  the  dty,  they  do 
not  properly  constitute  an  addition  to  the 
city,  but  this  does  not  prevent  the  occupa- 
tion or  Improvement  of  the  premises  by  ^e 
owner  -or  his  grantees.  It  certainly  gives 
the  defendants  no  rt^t  to  flood  the  lands 
with  water,  and  render  the  same  unhealthy, 
unlnbabitaUe,  and  worthless.  The  plain- 
tifTs  right  to  maintain  this  action  Is  In  no 
way  dependent  upon  the  legality  of  the  plat 
It  could  be  maintained  were  the  land  rancli 
or  acre  property.  . 

Ui>on  the  final  hearing,  the  conrt  refused  to 
allow  d^endants  to  show  that  tixe  location 
of  their  reservcrir  was  in  a  locality  abounding 
In  reservoirs,  and  utilized  tor  the  gathering 
and  storage  of  ice,  and  this  ruling  is  assigned 
for  error.  The  evidence  rejected  was  Irrele- 
vant to  Hie  Issue.  It  la  entirely  Immaterial 
whether  or  not  t3ie  locality  was  so  used. 
The  d^«idants  could  not  gain  a  right  to  main- 
tain a  reservcdr,  and  permit  the  water  to 
se^  therefrom,  to  the  damage  of  the  adj(^< 
Ing  lands,  showing  that  otlien  had  con- 
structed reaervotrs  In  the  same  locality,  or 
that  other  lands  In  that  vidnlty  were  used 
for  the  Ice  boslnesa. 

Hie  ruling  of  the  eonrt  refusing  to  allow 
the  defOidanta  to  dunr  that  the  plalntUf 
might  make  bla  cdlar  wateivtlgfat  by  the  use 
of  cement  must  be  ni^idd.  Kalntlfl  waa 
under  no  obligation,  equitable,  legal,  w  monl, 
to  mam  his  cdlar  water-tight,  to  aTold  to 
part  the  consequences  of  the  wroixKfnl  act 
ct  defendants.  Aside  from  tbla,  the  flooding 
of  the  cdlara  with  water  was  oiily  a  part  ta 
tb»  Injury  comidahied  ot. 

Upon  the  final  hearing,  the  argument  was 
limited  to  45  mlsutea  for  each  aide,  and  this 
TtmMedaa  la  assigned  for  error.  The  fixing 
ot  a  Ilmditallon  vpott  arguments  of  counael  Is 
a  matter  almoat  entirely  wl^n  the  dlscre-. 
tlon  of  Ihe  trial  courts,  and,  unless  such  dls- 
eretloa  has  been  grosdy  abused,  thia  court 


wfll  not  be  Justlfled  In  Interfering.  Ttie  pap* 
ties,  in  the  court  b^w,  presented  several 
applications  for  the  dissolution  of  the  injunc- 
tion prior  to  the  final  hearing,  and  no  doubt 
the  questions  involved  were  freely  discussed 
upon  these  Interlocutory  applications,  so  that 
a  lengthy  argument  upon  the  final  hearing 
was  not  required.  Be  this  as  it  may,  how- 
ever, we  are  not  prepared  to  say  that  the 
time  allowed  was  not  sufficient  to  foUy  pre* 
s«it  the  questions  at  issue. 

The  trial  conrt  seems  to  have  proceeded 
with  extreme  cauUtm  In  the  determination  ot 
the  Issues  pres^ted.  From  time  to  time, 
upon  appIicatioD,  the  defendants  were  al- 
lowed to  change  the  banks  of  their  reservoir, 
and  experiment  therewith  by  turning  water 
Into  the  same.  As  soon  as  the  court  was 
advised  that  the  reservoir  was  soffldent  to 
prevent  the  seepage  oomplalned  of,  tiie  in- 
junction was  dissolved.  Under  these  dr- 
cumstances.  we  are  unable  to  find  that  the 
d^endants  have  any  Just  ground  of  com* 
plaint  The  Judgment  of  the  district  conrt 
win  therefore  be  affirmed. 


McOLUBB  et  a1.  v.  BOARD  OP  COM'RS 

OF  LA  PLATA  COUNTY. 
(Supreme  Court  of  Colwado.  Oct  80,  1893.) 
CoDNTT  Trbasquess  —  FoLLOWiKQ  Thcst  Fokds. 

1.  A  county  treasnrer,  whose  bond  is  con- 
ditioned that  he  shall  falthfnlly  perform  the 
duties  of  his  office,  pay,  according  to  law,  all 
mon^s  which  shall  come  Into  his  hands  as 
treasurer,  reoider  true  account  thereof  whenev- 
er required  by  the  oommlsaioaers  or  by  Law, 
and  delivw  to  his  successor,  or  any  person  au- 
thorized by  law  to  receive  them,  all  moneys, 
books,  p&j>ers,  etc.,  of  his  office,  and  whose  stat- 
utotT  duty  it  is  to  receive  all  moneys  belonging 
to  the  county,  and  pay  them  out  only  on  the 
orders  of  the  board,  except  where  otherwiae- 
specially  provided  by  law,  is  a  trustee  of  an 
express  trust 

2.  The  mere  fact  that  &  county  treasurer 
had  died  short  in  his  accounts  does  not  conclu- 
sively prove  a  commingling  of  assets  by  blm. 
so  as  to  make  the  county's  dalm  a  superior  lien 
on  his  estate,  as  against  his  general  creditors. 

Appeal  trom  district  court.  La  Plata  coun- 
ty- 

Action  hy  the  board  of  commissioners  at 
La  Plata  county  against  T.  1.  McOlure,  D. 
Ifc  Sheets,  and  John  P.  Coatim,  administra- 
tors of  the  estate  of  3<Am  Beid,  deceased,  to 
subject  said  estate  to  payment  of  a  balance 
due  the  county  from  Intestate  aa  county 
treasiuer.  Judgment  for  plahitlfl.  Defend- 
ants appeaL  Reversed. 

The  other  fads  folly  appear  In  the  follow- 
ing statement  by  GODDARD,  J.: 

On  the  Sth  day  ot  January,  A.  D.  1^,  the 
board  of  county  commlsloners  of  La  Plata 
county  Instituted  this  action  afftlnst  T.  J. 
McClnre,  D.  L.  Sheets,  and  John  P.  Coston, 
administrators  ot  the  estate  of  John  Bdd, 
deceased,  to  subject  the  assets  that  came 
Into  their  hands  as  such  administrators  to- 
the  payment  of  a  balance  due  to  the  county 
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tnm  their  Intestate,  u  ooantr  tnemrer. 
Tbe  facts  npon  -vrtilch  app^ee  predicates  Its 
right  to  tbls  relief  are,  In  snbatance,  aa  ttA- 
lows:  On  tbe  2d  day  of  Jnly,  D.  1888, 
John  Reid  qualified  and  assumed  the  office 
of  coanty  treamirer  of  lA  Plata  county,  and 
held  such  <^ce  until  the  5th  day  <tf  Blardi, 
A.  D.  1890.  the  day  Of  hla  death.  Dnrlng 
such  term  he  collected  and  received  county 
funds  to  ttie  amount  itf  $20,000  ont  and 
above  his  disbursements  and  the  amount  In 
the  tre&aniy  at  the  time  of  his  death.  On 
the  im  day  of  March,  A.  D.  1890^  me  ap- 
pellants were  appointed  and  qualified  as  ad- 
ndnlstratora  of  his  estate,  and,  as  such  ad- 
ministrators, took  possession  and  eontzxd  of 
all  Us  'personal  and  real  estate.  The  cash 
and  other  assets  In  the  office,  aggregating 
tiie  sum  of  (32,907.07,  wwe  tmned  over  to 
Mr.  Bell,  the  aoocessor  In  office,  by  app^ 
lants,  and  the  sum  ot  90,145.76  was  after- 
wards paid  to  the  county  tqr  Mrs.  Reld,  out 
of  life  Insurance  received  by  her  upon  the 
death  <a  her  husband.  It  la  claimed  by  sp> 
pellee  that  Held  commingled  the  eonntr 
fund*  with  his  own,  and  that  the  Individual 
assets  that  came  Into  the  hands  of  the  ap- 
pellants were  In  part  the  proceeds  of  such 
funds,  and  are  held  by  them  in  trust  for  the 
county.  The  court  below  found  the  Issues 
in  favor  of  appellee,  and  decreed  that  tlis 
sum  of  110,897.26,  with  interest  from  No- 
vember S,  A.  D.  1800,  be  first  paid  out  ot 
«Hch  assets.  To  cevwse  this  decree,  appel- 
lants Mng  this  appeal 

George  Q.  Richmond  and  X  L.  Russell,  for 
appellants.   O.  8.  Galbreatti,  for  appellee. 

OODDAHD,  J..  <after  stattaig  the  tacts.) 
The  prcUmlnaxy  <roestloa  to  be  met  at  the 
threshold  of  our  inveetigatloo  Is  aa  to  the 
rdattomthlp  that  a  oounty  treasure  holds  to 
the  mon^  tiiat  comes  into  his  hands  1^ 
virtue  ot  his  clBce.  It  Is  contended  by  ap- 
peUee  that  the  relation  Is  that  of  bailee  of 
the  funds,  and  Iqr  appdlflnts,  tiiat  the  rda- 
tlon  of  debtor  and  creditor  exista  between 
him  and  the  coimly.  Without  determining 
irhere  the  veli^t  of  anth(»1ty  lies  on  this 
question,  as  there  Is  much  conflict  between 
the  adjudged  oases,  we  think  that,  under 
the  provisions  of  our  statute  rdatlng  to  a 
county  treasurer,  the  money  collected  and 
received  him  belongs  to  the  county,  and 
that  be  holds  a  fiduchuy  reladrauhlp  thereto 
that  constitutes  him  a  bailee,  with  express 
and  extraMdlnary  liability.  The  bond  he  Is 
required  to  give  before  entering  upon  the 
duties  of  his  <^ce  Is  cmdltloned  that  he 
"shall  falthfolly  and  promptly  perfwm  the 
duties  <a  said  office  «>  •  «  ^gj^  according 
to  law,  an  moneys  which  shall  come  to  his 
hands  as  treasurer,  and  shall  rendor  a  Just 
and  true  account  thereof,  whenever  required 
by  said  board  of  commlsslcmers,  or  1^  any 
provision  of  law,  and  sb^  deUver  over  to 


Us  successor  in  offlo^  or  to  tar  oOur  i» 
mm  authwlaed  by  law  to  recelTe  tiie  auaa 
all  nnmeya,  botdca,  papers,  and  other  tbinp 
app^talnlng  thereto  at  belonglns  to  fail  # 
flcse."  Mills'  Ann.  8L  |  886.  Section  890 
Mills'  Annotated  Stntntes  pneriOem:  Itibafl 
be  tLe  duty  o£  the  county  treasuxw  to  n- 
celve  all  moneys  belonging  to  the  cmtf. 
from  whatsoever  source  they  may  be  dt- 
rived.  *  *  *  All  moneys  recetved  br  Ibd 
for  the  use  of  the  county  shall  be  paU  otf 
by  him  mily  on  the  ordos  of  the  boeid  t( 
commissioners,  according  to  law,  euaft 
where  special  provlalcA  for  the  pajwat 
thereof  is  or .  shall  be  otherwise  made  ^ 
htw."  It  is  fmiher  provtded  In  aeetiaa  M 
of  Mills'  Annotated  Statutes:  **Upan  dc 
resignation  or  removal  from  office  of  uj 
county  treasurer,  all  the  books  and  pa- 
pers belonging  to  bis  offlceb  and  sS  nai- 
eys  in  his  hands  by  virtue  of  his  oSke. 
shall  be  delivered  to  his  sucoenor  li 
office,  upon  the  oath  of  sndi  preceding  trm- 
luer,  or  in  case  of  his  death,  vjum  wji 
of  bis  executors  or  admlnistraton,"  etc. 
The  supreme  court  of  Indiana  having  »■ 
nounced  the  docMne  in  several  cases  that  i 
township  trustee,  in  comnun  with  a  xobs? 
treasurer,  was  not  a  m«e  tjailee^  hot  Ot 
owner  of  the  mmwy  that  came  Into  U 
hands  by  virtue  of  Us  office,  that  court  (fit- 
tingnished  and  limited  such  ownccahlp  h 
Rowley  v.  Fair.  104  Ihd.  189,  3  N.  R  Bq^ 
860,  as  ft^ws:  "But  the  title  ctf  a  tovuttp 
trustee  In  the  uKmey  fo^  wbJdL  he  Is  bdl 
accountable  Is  only  recognised  to  the  exted 
that  is  necessary  for  the  bettw  preeero- 
Hon  of  the  various  funds  wUdi  the  maau 
represoita,  and  Is.  In  fact,  a  l^Eal  title  mIt 
In  a  twhtilfwl  and  very  limited  mbm.  IV 
equitable  title  to,  and  the  benefldaiy  lata- 
est  In,  Budi  msaksvt  Is  In  the  township,  ui 
In  that  view  the  money  for  which  the  tn» 
tee  Is  liable  npon  Us  bond  really  hdoofftit 
the  tomiBhlp."  It  follows  that.  If  the  mon? 
received  by  the  treasurer  by  virtne  of  hs 
(rffice  bdongs  to  the  county.  It  coostltntM  ft 
trust  fond,  wUdi,  If  diverted  ot  mlsapp*- 
prlated,  may  be  recovered  In  an  action  apdi 
Us  bcmia,  w  ^  county  may.  If  It  dect,  treii 
it  as  a  trust  fund,  snd  fMlow  It  whrnrer  k 
can  be  traced.  Sauer  v.  Town  at  NenA- 
viUe^  14  Oolo.  54,  23  Pac.  R^.  8T. 

It  only  remains,  therefore,  to  detem^ 
from  the  evidence  in  the  case  whether  tte 
appellee  has  established  Its  rigbt  to  subject 
the  assets  that  came  into  the  hands  of 
lants  In  their  representative  capacity  to  tbe 
payment  of  the  balance  found  to  be  dne  Ctoa 
their  Intestate  to  the  coun^.  It  Is  a  irdr 
settled  rule  that,  where  property  bcid  in  tnst 
has  been  misapplied  and  diverted  from  ^ 
purpose  of  such  trost.  It  may  be  fidloveJ 
wherever  it  may  be  traced,  and  subjected  in 
its  new  form  to  the  use  of  the  ceetoi  qc^ 
trust  Bank  v.  Hummd,  14  Cola  259.  3 
Pac.  Rep.  896;  Cook  v.  Tullla,  18  WalL 
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Neelj  T.  Rood,  54  Micb.  134,  19  N.  W.  Rep. 
020;  Pierce  v.  Holz«,  6Q  Mlcb.  263,  32  N.  W. 
Rep.  431.  In  the  case  at  bar  no  eTldence  was 
Introduced  that  tended  to  show  In  the  allght- 
est  dei,Tee  that  the  mcm^  MUffht  to  be  ro- 
coTered  was  Invested  In  any  of  the  property 
that  came  Into  the  possession  of  aprpellants. 
On  the  contrary,  evidence  was  introduced  by 
tbem  that  all  the  property  of  which  their  In- 
testate died  seised  was  owned  by  falm  prior 
to  July  2, 1888.  or  was  property  that  he  bad 
received  In  exchange  for  other  propwty  that 
he  owned  prior  to  that  time.  Upon  proof 
alone  that  Reld,  as  county  treasurer,  had 
collected  the  fonds  In  controva^,  and  that 
they  had  not  been  applied  to  tlie  use  of  the 
county  during  his  lifetime,  nor  turned  over 
■Ince  his  death,  the  court  t>eIow  held  that  the 
failure  to  account  for  Its  disposition  created 
a  condnslve  presumption  that  It  was  com- 
mingled with  Reld's  private  assets,  and  ren- 
dered such  assets  subject  to  Its  fpayment. 
The  case  of  McLeod  v.  Evans,  60  Wis.  401. 
28  N.  W.  Rep.  ITS.  214.  was  relied  on  as  sus- 
taining this  conclusion.  That  decision  was 
rendered  by  a  divided  court  The  majority 
opinion,  if  not  a  departure  from,  very  much 
enlarges,  the  rule  very  generUly  announced 
In  the  adjudicated  cases,  and,  as  correctly 
stated  by  Judge  Oassoday  In  bis  dissenting 
oplniop:  "The  mere  wrongful  converdon  of 
the  draft  by  Hodges  certainly  gave  the 
plaintiff  no  equitable  lien  upon  property  be- 
longing to  him  prior  to  such  conversion,  nor 
upon  assets  eubsequentiy  acquired  from 
sources  entirely  outside,  and  Independent  of, 
and  \(boUy  foreign  to,  the  draft  or  the  pro- 
ceeds of  it  To  say  that  It  does  is  to  hold 
that  such  wrongful  conversion  of  Itself  gave 
the  plaintiff  a  preference  over  all  other  cred- 
itors, regardless  of  what  became  of  the  draft 
•r  the  proceeds  of  it  I  am  not  aware  of  any 
adjudicated  case  sanctioning  such  a  pref»- 
ence.  An  equitable  lien  exists  only  when  the 
troat  money  Is  directly  or  Indirectly  traceable 
to  the  fund  sought  to  be  charged."  More- 
over, the  facts  In  that  case  were  dissimilar 
from  those' disclosed  in  the  case  before  ns, 
and  furnished  some  foundation  for  the  claim 
that  the  trust  money  was  mixed  with  pri- 
vate funds.  It  was  shown  that  Hodges  was 
engaged  in  the  bu^ness  of  banking;  that, 
through  drafts  drawn  on  the  Ohlcago  bank, 
the  proceeds  of  the  converted  draft  came  in- 
to his  hands  in  the  course  of  his  business  as 
a  banker,  and  wore  used  by  him  for  the 
benefit  of  fals  estate^  In  the  case  of  Sher- 
wood V.  Bank.  (Mich.)  S3  K.  W.  Rep.  023, 
Judge  Durand,  after  citing  cases  In  point, 
■aid:  "But  In  all  these  cases  It  Is  held  that 
the  fund  must  be  clearly  traced  into  the  hands 
•f  the  person  sought  to  be  charged,  and  that 
tf  the  trost  property  does  not  remain,  but 
baa  been  made  way  with  by  the  trustee,  the 
cestnlB  que  tmstait  have  no  longer  any 


spedflc  remedy  against  any  part  of  his  es- 
tate In  his  Insolvency,  but  they  must  come 
In  pari  passu  with  the  other  ^editors,  and 
prove  against  the  trustee'a  estate  for  the 
amount  due  them.  This  rule  has  been  as 
steadily  adhered  to  by  the  courts  both  of 
this  country  and  of  Bn^and  as  any  rule 
which  has  ever  been  adopted  tor  the  protec- 
tion of  the  general  creditors  of  a  bankirupt 
or  of  an  Insolvent"  Upon  a  careful  exam- 
ination of  the  cases  cited  by  app^ee,  we 
find  nothing  In  conflict  with  the  rule  that.  In 
order  to  subject  a  private  estate  of  a  default- 
ing trustee  to  the  payment  of  the  trust  fund 
that  has  been  by  him  wrongfully  converted, 
while  it  is  not  necessary  to  trace  such  funds 
Into  any  particular  •property,  It  must  be 
clearly  shown  that  It  w«it  Into,  and  was 
used  fMT,  the  ben^t  of  such  estate.  The 
rule  is  well  established  that  to  enforce  a 
constructive  or  resulting  trust  the  facts 
from  which  such  trust  Is  claimed  to  arise 
must  be  clearly  alleged,  and  must  be  proved 
with  deamesa  and  certainty.  2  Pom.  Eq. 
Jur.  S  1058;  Perry,  Trusts,  i  137;  Bank  v. 
Campbell,  2  Colo.  App.  271.  80  Pac.  Rep. 
3S7;  PblUlps  v.  Overfleld.  100  Ho.  466.  13  S. 
W.  Hep.  705.  Tested  by  this  rule,  the  evi- 
dence In  this  case  Is  clearly  insnffldent  to 
establish  ai^dlee's  rl|^  to  recover  In  this 
action. 

As  this  case  may  be  retried,  we  notlof 
briefly  the  eirora  assigned  upon  the  ndmis- 
sion  and  rejection  of  certain  evidence.  Th-- 
court  permitted,  over  the  objection  of  appel 
lants,  the  witness  Weava  to  testify  to  state- 
ments made  by  defendant  Coston  to  the 
commissioners  to  the  effect  that  the  assets  In 
the  hands  of  the  administrator  were  suffi- 
cient to  pay  all  liabilities  against  the  estate, 
and  that  if  a  sufficient  time  was  given  them 
to  realize  on  personal  property,  th^  conld 
pay  off  the  Indebtedness  claimed  by  the 
county;  that  the  assets  were  figured  ui^  and 
also  the  llabUlUes.  to  show  that  there  would 
be  suffldent  We  are  unable  to  perceive 
wherein  this  evidence  was  relevant  It  could 
throw  no  light  upon  the  merits  of  the  contro- 
versy, or  In  any  way  aid  the  court  In  arriving 
at  any  legal  or  equitable  conclusion  Involved 
in  the  action.  It  was  clearly  Inadmissible^ 

The  reports  of  the  committees  app<rinted 
by  the  district  court,  in  pursuance  of  the 
statute,  to  examine  the  books  of  the  treas- 
urer, offered  by  appellants,  were  properly  re- 
jected. The  focts  sought  to  be  established  by 
tbem  could  not  be  proven  In  that  way.  While 
the  Indlvldnals  composing  such  committee 
might  testify  as  to  the  amount  of  money 
which  they  found  on  hand  at  the  time  of 
thdr  investigation,  the  reports  themselves 
were  clearly  inadmissible  to  prove  such  fact 
For  the  reasons  ^ven  In  the  foregoing  opln- 
ton,  the  Judgment  of  the  coort  bdow  must 
be  reversed. 
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OITT  OF  PUEBLO  T.  JAOKSON. 
(Coort  of  Appeal*  of  Colorado.  Oct  24.  189a) 

Apful— Bond— MuiTidPAi'  Coapoiutioiib — Cox- 
STBnonoH  ow  Statdteb. 
MUls'  Ann.  St  |  4444.  provide*  fhat  in 
an  action*,  snit*.  and  proeeedinn  In  any  oonrt 
in  the  state  lo  which  a  municipal  corporation  1* 
a  party  it  may  take  an  appeal,  and  have  a  writ 
of  error  made  a  snpersedeas,  withont  giving 
bond.  Section  1080,  Bhortly  afterward*  enact- 
ed at  the  same  sessiiw  of  the  l^elature,  pro- 
viding for  appeals  from  the  connty  to  the  dis- 
trict conrt,  requires  a  bond  to  be  med  a*  a  pre- 
requisite, making  no  exceptions.  CiTll  Code,  | 
895,  afterwards  uiacted  at  the  same  session, 
relates  to  appeals  to  the  supreme  court  only, 
and  provides  that  when  a  municipal  corpora- 
tion 18  appellant,  the  coart  shall  direct  a  stay 
of  execntton  withont  filing  a  sopmedeaa 
undertaking,  ffdd,  that  section  4444  applies 
only  to  appeal*  to  and  writs  of  error  from 
the  supreme  court  and,  where  a  municipal  cor- 
poration appeals  from  a  eountr  to  the  district 
oonrt,  it  must  file  a  bond  witmn  tbe  tim*  vn- 
icribed  by  section  1086. 

Appeal  from  district  court.  Pueblo  oomitj. 

Action  by  P.  Jackson  against  the  dtj  of 
Pneblo,  commenced  In  thft  county  court 
Thwe  was  a  Jndcmoit  for  platntlfE;  and  de- 
fendant aroealed  to  tbe  district  court  Tbe 
appeal  was  dismissed,  and  defendant  ap- 
peals. Affirmed. 

M.  G.  Saunders,  City  Xtty.,  for  appellant. 
McFedy  &  McAlin^  and  A.  W.  Axrlnston, 
for  appellee. 

THOMSON.  J.  Appellee  bad  judgment 
against  lyip^ant  In  tlie  ooonlr  court  The 
cause  was  heard,  and  final  Judgment  ren- 
dered, on  tbe  28tli  day  of  Jannatr,  1802. 
A^»^ant  gave  notice  of  appeal  to  tiie  dis- 
trict court  Ita  appeal  bold  was  filed  and 
approved  Febroary  18,  1882,  alxteoi  days 
after  Judgment  rendered.  The  transcript 
was  filed  In  tbe  district  eoort  and  the  ai^ 
peal  dlBmlBsed,  beoanse  the  bond  was  not 
filed  within  10  days  after  the  rendition  of 
the  Judgment,  no  ordw  having  been  made 
by  the  court  extending  such  time.  Section 
2  of  an  act  relating  to  appeals  fKun  ooonty 
courts  to  district  courts,  approved  April  14, 
ISSS,  provides  as  f<dlows:  "Sec  2.  No  ap- 
peal shall  be  allowed.  In  any  case,  unless  the 
following  requisites  be  complied  with:  First 
Hie  appeal  must  be  made  within  ten  days 
after  the  Judgment  Ds]  rendered,  or  when 
Judgment  Is  by  default  or  nonsuit  within 
ten  days  after  the  refusal  of  the  county 
court  to  set  aside  the  default  or  nonsuit 
and  grant  a  new  trial:  provided,  however, 
that  the  connty  court  may,  at  any  time, 
within  the  period  above  limited,  upon  good 
ciiuse  shown,  extend  th-3  time  for  an  appeal. 
Second.  The  appellant  or  aome  persMi  tar 
him,  together  with  one  or  more  sufficient 
sureties,  to  be  approved  by  the  Judge,  or 
dak,  of  aald  court,  must  within  the  time 
above  limited,  or  within  such  further  rea- 
sonable time  as  shall  be  fixed  by  the  court 
caiter  into  an  undertaking,  p^able  to  the  ad- 


Tsne  par^.  as  fiiDowa:  la  cum  Oe  Jiir 
ment  be  for  the  payment  ot  monsr,  ui 
against  Itie  party  appealing*  the  oadatiklBi 
shall  be  in  double  the  amoimt  of  the  j*£r 
ment  or  decree,  appealed  Crmn,  eondittoari 
for  the  proeeootlon  of  tbe  appcel,  urttt  d 
feet  and  without  delay,  and  tor  the  payaai 
<tf  all  coitt,  and  whatever  Jodsmcnt  my  k 
awarded  against  the  party  ao  appeallnt « 
ttie  trial  or  dtemlsiMl  <a  said  appeal  Is  tk 
an>^te  eonrt  and  for  the  pajmcBt  of  Oi 
Indgmrait  amealed  Ixtm,  In  cue  aald  ip- 
peal  shall  be  dismissed;  and  In  esse  tke 
Jndgmoit  or  decree^  i^Kaled  tram  be  ia 
favor  of  the  party  appealing;  or  ahaU  k 
be  for  the  payment  of  monex,  the  pemltr 
of  tbe  undertaking  shall, be  in  audi  ams  v 
the  county  court  shall  deem  sufSdent  t» 
cover  costs,  ezposes.  and  damagea.  aad  be 
conditioned  that  tbe  party  appealing  dnft 
abide,  fulfill  and  perform  whatever  Jnif- 
ment  may  be  rendered  against  him  In  tint 
cause  Iqr  the  district  oonrt  and  Cor  Ibe  pij- 
moit  of  an  damages  wUcIl  tiie  opposite 
IHUty  nu^  sustain  by  reosoo  of  ancik  appeal 
and  the  delay  Incident  thereto,  and  for  the 
payment  of  easts."  Sess.  Iawb  1885,  pL  iSk 
Mills'  Ann.  St  |  1066.  No  order  appean 
extending  the  time.  By  the  terms  oC  tU> 
section,  the  bond  in  question  was  filed  too 
lat&  TUs  Is  not  dlqmted  by  appelant  bu 
It  Is  Insisted  In  its  behalf  that  It;  being  a 
municipal  corporation,  was  not  required  to 
give  bond  in  tnrder  to  msfee  Its  appeal;  and 
that  therefore,  the  time  within  wtilcfa  the 
bond  was  filed,  or  whether  a  bond  vras  given 
at  all.  la  immaterial;  and  In  acQ^ort  of  tide 
eontentioo  r^Uance  Is  had  nixm  aectiini  1  «( 
an  act  of  ttie  genoal  assembly,  approved 
March  25,  1885,  which  reads  as  fbOows: 
"Section  1.  That  in  all  actiona,  ■nits  and 
proceedings  In  any  court  la  this  state,  ia 
which  a  municipal  corpora tioo  of  this  stats 
shall  be  a  party,  soch  municipal  corpora  tloci 
may  take  an  appeal  and  have  a  writ  at  txror 
made  a  supersedeas,  as  now  provided  by 
law,  without  saving  bond.**  Sess.  Iaw* 
188S,  p.  869;  Mills'  Ann.  St  I  4444.  It  win 
be  observed  that  the  passage  at  this  act  was 
prior  In  p<^ntof  time  to  tbe  passage  of  the  act 
containing  section  1086.  BdUs*  Ann.  St..  which 
we  have  quoted.  If  th^  Is  a  conflict  be- 
tween the  two  sections,  the  one  which  is 
later  In  time  will  op»ate  as  a  r^ieal  of  the 
other,  in  so  far  as  the  Inconsistency  otists. 
Section  1086  is  peremptory  in  Its  i«ngutigr, 
and  does  not  allow  an  appeal  tiom  the  comi- 
ty to  tbe  district  court  In  any  case  whatever, 
imless  the  prescribed  requisites  be  comidied 
vrtth;  while  section  4444  permits  ^peals  by 
municipal  corporatlcxis  without  eompllsnce 
with  such  requisites.  Whatever  effect  tiie 
legislature  may  have  intoided  secticm  1066 
to  have  upon  section  4444,  It  btfng  a  later 
enactment  would  govon  in  this  case;  and 
the  giving  of  the  bond  within  the  time  sped- 
fled  would  be  essential  to  the  perfection  oi 
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e  appeal    But  we  do  not  think  there  Is 


. '  y  necesBarr  InconsiBteDCy  between  the  two 
l^fMona.    The  phrasetrtogy  of  section  4444 
^  "  Dot  Inconsistent  with  tiie  asBumptltHi  that 
J  .e   appeal  there  mentioned  Is  an  appeal 
'~  *om  a  countr  or  district  court  to  the  sa- 
'^reme  conrL    The  section  provides  that  a 
'^lunlclpal  corporatlcHi  may  take  an  appeal 
^"  nd  Itave  a  writ  of  OTor  made  a  supeise- 
^'-eaa,  without  glrlng  bcmd;  and  thus  con- 
'  ■'\ecta  "appeal"  and  "writ  of  error"  In  such 
'^•Qanner  that  they  would  both  seem  to  have 
^'--eference  to  the  same  class  of  cases,  vis. 
-"■awes  which  are  reviewable  for  error.  There 
'-^B  no  writ  of  error  fom  a  district  to  a  county 
'  x>art.    Gases  go  from  the  latter  to  the  for- 
'--  mer  by  appeal  only.  ■  They  are  not  reviewed  | 
>:bi  Hie  district  coiurt,  but  are  tried  de  novo,  I 
'  4n  precisely  the  same  manner  as  If  they  had  ; 
■T-4>een  originally  commenced  there;  so  that  j 
'-rthe  language  of  section  4444  would  not  ap-  ' 
11  pear  to  fit  a  case  of  appeal  from  the  county  ! 
:  -  to  the  district  court   In  construing  a  stat-  | 
:.  nte  the  object  Is  to  arrive  at  the  Intratlon 
:  of  the  legislature  in  enacting  It;  and  If;  up- 
r.  on  its  face,  that  Intention  la  doubtful,  then 
i.-  means  outside  of  the  statute  may  be  em- 
ployed  to  reach  the  desired  result  Other 
■J:  le^Bl&tlon^  affecting  the  same  BubJect>mBt- 
:■  ter,  la  <»ie  of  the  means  by  which  this  end 
may  be  attained;  and  It  may  so  far  aid  us 
In  ascertaining  the  legislative  Intent  that  the 
.  dlfflcolty  encountered  in  the  statute  itself  Is 
;   readily  obviated.  .The  following  Is  section 
^-  24  of  an  act  entitled  "An  act  In  relation  to 
appeals  to  the  supreme  court,  and  concem- 
-.  Ing  the  Jurisdiction   thereof   and  practice 
therein:"    "Sec.  24.  The  trial  coiurt  or  Judge 
I    may,  in  its  discretion,  dispense  with  or  Umtt 
I    the  security  required  by  this  act  when  the 
j'   appellant  is  an  executor,  administrator,  trus- 
tee, or  other  person  acting  In  another's  right 
When  a  municipal  corporation  is  the  appel- 
lant, the  court  or  Judge  shall  direct  a  stay 
,    of  execution  after  appeal,  upon  the  motion 
.    of  &e  appellant,  without  filing  a  superse- 
deas undertaking."  Sess.  Laws  1S8S,  p.  850; 
Oiril  Code,  |  895.    This  section  provides  the 
manner  in  ^riiidi  a  municipal  corporation 
mny  make  the  right  granted  to  It  by  section 
4444  effective,  and  perfect  Its  appeal  to  the 
supreme  court  without  giving  bond.  There 
is  nowhere  any  lef^slatlon  making  such  pro- 
vision In  tiie  case  of  an  appeal  from  a  coun- 
ty court  to  a  district  court,  or  In  the  case  of 
any  appeal,  except  to  the  supreme  court 
All  of  the  three  Bcctlona  we  have  quoted 
were  enacted  at  the  same  session  of  the 
legislature.    Section  1086  had  been  enacted 
but  a  few  days  ^en  section  4444  was 
enacted.    If  the  legislature  tiad  regarded 
this  section  as  In  any  way  inconsistent  with 
section  1060,  and  had  Inteiuled  by  It  to  re- 
peal, amend,  or  modify  section  1086,  we 
wmild  expect  to  find  aome  reference  to  the 
section.  Indicative  of  such  Intention,  In  the 
.langiiays  «f  MStloii  4444.   The  enactmeot  of 


Code,  {  895.  Is  oomAusIve  that  it  did  not  ln< 
tend  its  repeal;  and  in  providing  the  method 
hy  whldi  the  right  granted  could  be  made 
available  in  appeals  to  the  supreme  court, 
and  failing  to  make  such  provision  In  any 
other  class  of  appeals,  It  clearly  indicated 
that  it  regarded  section  4444  as  applicable 
only  In  cases  ot  ^^eal  to  the  supreme  court 
Until  the  enactment  of  section  4444,  munic- 
ipal corporations  were,  in  the  matter  of 
appeals,  upon  the  same  footing  with  private 
corporatioiiB  and  Individuals.  They  could 
take  no  appeal  to  any  court  witiiout  giving 
bond,  ^niat  section  changed  the  existing 
law  In  respect  of  appeals  to  the  supreme 
court,  leaving  all  other  appeals  In  the  same 
sltnatiaQ,  and  subject  to  the  same  require- 
ments as  befMre;  and  section  1080  re-enact- 
ed the  antecedent  law  renting  to  appeals 
from  county  to  district  courts.  In  this  case 
an  appeal  bond,  given  within  the  time  lim- 
ited in  the  latter  section,  was  essential  to 
the  appeal.  The  statutory  requirement  in 
this  particular  not  having  been  complied 
with,  the  i^tpeol  was  properly  dismissed,  and 
the  Judgment  wUI  tiierefore  be  afilnneO. 


UNION  PAO..  D.  A  a.  RY.  Co.  t.  Mc- 

CARTY. 

(Court  of  Anteals  of  Oolorado.  Oct.  24,  1893.) 
Spboial  Aobnot— Rbcbipt. 

1.  A  oontractor  for  work  In  the  coDatructio& 
of  a  railroad  has,  under  a  direction  of  the  road'a 
divisioa  Bui>erint«ident  to  order  of  plaintiff 
stone  to  be  furnished  to  the  railroad  company, 
power  to  bind  the  company  by  a  purchase  of 
such  stone  from  plaintiff. 

2.  A  receipt  for  mcHi^,  recited  to  be  "In 
full  settlement  of  account  as  follows:  40  cubic 
yarda  stone  (§i  $4.50  per  yard,"  is  not  a  re- 
ceipt In  full  for  anything  further  than  the  stone 
speci6ed. 

Appeal  flrom  Pueblo  county  court 
Action  by  O.  F.  McCarty  against  the  Union 

Pacific,  Denver  &  Oulf  Railwi^  Conrpany. 

Judgment  for  plaintiff.  Defendant  appeals. 

Afiirmed. 

Teller,  Orahood  &  Morgan  and  Betts  ft 
Vates,  top  appellant  S.  G.  Spenca  and  Coan 
&  GrlggB,  for  appellee. 

REED,  J.  Appellee  brought  Uils  action 
originally  before  a  Justice  of  the  peace,  claim- 
ing the  sum  of  1186.40,  balance  due  for  stoue 
alleged  to  have  been  delivered  to  appellaut. 
An  appeal  was  taken  to  the  county  court; 
case  tried  by  the  court  without  a  jury,  re- 
sulting In  a  Judgment  for  $171.81.  It  np- 
peers  that  one  J.  BL  Naughton  Imd  a  con- 
tract for  bridge  and  stone  work  on  Ihe  line 
of  appellant's  road.  He  ordered  the  sttme 
from  plaintiff  at  the  agreed  price  of  $4.60 
per  cubic  yard,  the  railway  company  to  fnr- 
nlsh  transportotlon.  It  was  «stlma%d  that 
14  car  loads  would  be  required.  After  seven 
car  loads  bad  been  shipped  to  Naugliton  at 
Denvw,  he  notlfled  ajq^^ee,  by  wlre^  to  aUp 
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no  Dure  atone  nntU  farther  ordem.  It  ap* 
pears  that  four  car  loads,  of  ten  cable  yards 
each,  were  need  by  Nauffhtoo;  the  remaliH 
Ing  three  cars  were  not  naed;  and  It  la  alleced 
by  appellant  that  the  atone  was  not  received 
by  the  company.  By  the  evidence,  no  reason 
Is  ^ven  for  not  rec^ving  and  -paying  for  the 
iither  three  cars.  About  a  year  later,— Oc- 
tober 3.0,  lSS9,-rtbe  company  paid  ttppeilce 
$iSO,  being  the  price  of  the  fomr  cars  used, 
and  appellee  executed  the  following  receipt: 
"«180.00.  Pueblo,  Cola»  Oct  10th,  1S8&.  Bft. 
celved  of  the  DenTO",  Texas  &  Fort  Worth 
Railroad  Co.  me  hundred  and  eighty  no-100 
dollars,  in  full  settlement  of  account  as  fal- 
lows: Dated  Oct  2,  16S8.  40  cuWc  yards 
stone  @  $4.50  per  yard.  Audited  bills  Na 

1,663.   Na  .   Nft  ,   Local  Treas. 

check  No.  6.G06.   .  No.   .  (Si^ 

here)  O.  F.  McCarty.  I.  P.  296."  The  judK- 
ment  being  for  the  remaining  three  ears  of 
stone^  and  Interest  on  the  same,  nnmraoiu 
errors  are  asslgood  of  record,  the  contention 
of  appellant  being— First,  that  it  wa^  aoz  re> 
aponslble  from  the  tact  that  Naughtou  was 
to  furnish  the  ittone  himself,  and  all  material, 
and  do  the  worx;  second,  Qiat  ho  was  not 
the  agent  of  the  company  In  the  transaction 
with  the  appellee;  third,  that  the  c<>u<-t  erred 
In  finding  that  tiie  receipt  of  October  10th 
was  not  a  receipt  In  full  of  all  demands  hy 
McCarty,  as  against  the  company.  The  other 
errors  assigned  are  not  deemed  of  sufficient 
Importance  to  warrant  examination  at  any 
length;  are  tar  more  technical  ttian  snly. 
stantial. 

Testinumy  in  the  case  is  very  conflicting. 
There  is  no  questloD  in  regard  to  the  f-even 
cars  having  been  shipped  over  the  Atchison, 
Topeka  &  Santa  Fe  road  from  the  quarry  to 
the  appelant  corporation,  or  of  the  receipt  of 
the  cars  by  it,  and  its  payment  to  the  Atchi- 
son company  of  the  freight.  B.  W.  Grover, 
who  was  division  superintendent  of  that  di- 
vision of  the  appellant's  line  on  which  the 
stone  was  used,  testifies  tliat  Naughton,  the 
contractor,  was  to  fmrntsh  all  material,  and 
the  railroad  company  to  transport  It  free  of 
charge,  and  that  the  contractor  was  to  re- 
ceive a  certain  price — which  he  has  forgotten 
—for  the  complete  work  in  wall.  It  is  evident 
that  Mr.  Qrover  was  laboring  under  a  mis- 
apprehension in  regard  to  the  bill,  as  his  tes- 
timony Is  contradicted  by  his  own  acts,  and 
the  records  of  the  office.  The  following  was 
in  evidence: 

"Pueblo,  Oct  2,  188S.  Denver,  Texas  & 
Ft  Worth  Railway  Co.,  Dr.  to  0.  F.  Mc- 
Carty for  40  cublo  yards  stone  at  $4.50  per 
yard.  Amt  9180.  a  F.  McCarty,  Con- 
tractor. 

"Pueblo,  10-4,  '88.  Mr.  G.  A.  Armstrong, 
Supt  B.  and  B.,  Denver,  Colo.— Dear  Sir: 
Tlie  above  Mil  is  for  the  stone  used  in  con- 
struction of  masMiry  of  abutments  mi 
Cherry  Creelc  and  turntable.  The  company 
was  to  furnish  this  stone,  and  transporta- 


tloa  tor  sama  HaTe  voncbw  made  flavor  ts 
party  named  above,  and  send  to  PathA 
Bespt  eta,  3.  H.  NaughtxHL 

"This  la  O.  K.  CI.  A  Axamtamg,  8apL  & 
and  B. 

"Anthorteed,  examined,  and  found  omtbcI 
Examined  and  approved.  B.   W.  Gidto; 

Supt" 

There  waa  no  contract  mad^  in  writing 
Nau^AiibHi  testifies  to  fhe  otmcract  made  viib 
Orover,  whereby  the  appellant  oorporatios 
waa  to  famish  the  atone;  he  to  ftuniah  ]inx, 
cement,  and  other  material,  and  do  the  work. 
He  also  teatUes  that  under  ibe  Instmctt^xa 
of  Orover  to  ordra'  the  atone  from  appeDee. 
he  agreed  aptm  the  prices  and  ordered  it  It 
to  claimed  In  argument  that  Naugbton.  be- 
ing only  a  contractor,  waa  not  Uie  agent  «f 
the  company  to  malce  Ute  pmnhase,  and  oonld 
not  bind  flie  company  auj  such  contisct 
If  the  testimony  of  Nan^ton  la  to  be  be- 
lieved, which  It  erldeutly  was  1^  the  comt 
it  certainly  was  a  apec^al  atumcy  for  that 
spedflo  puTpoa&  By  the  wden  and  Instme- 
tiona  of  Orover  to  purchase  the  stone  for 
and  on  behalf  of  the  appelant  corporation, 
the  agency  need  not  have  been  general;  aad 
Grover,  who  to  authority  on  the  qneatloiL 
had  full  itower  to  delegate  the  pnrdiase  of 
the  stone  to  Naughton,  and  designate  the 
party  from  whom  It  should  be  purchased: 
and,  In  so  far  as  thto  specific  agency  was 
created  for  tba  atngle  act,  the  compaar 
wotdd  be  held  for  the  pofMmance.  The 
conflict  of  testimony  waa  so  marked  that  it 
was  impossible  to  harmonise  It,  and  all  tlie 
court  could  do  was  to  give  aredlt  to  one 
party,  and  disbelieve  the  other.  Und^  sanh 
circumstances,  the  finding  of  questions  of 
fact  by  the  court  will  not  be  disturbed,  oo 
review  In  this  court  but  will  be  taken  as 
found.  This  rule  has  been  announced  so  fre- 
quently that  it  Is  hardly  worth  while  fM* 
counsel  to  Insist  upon  a  reversal  by  reason  of 
superior  weight  of  testimony. 

The  position  taken  that  the  receipt  was  a 
receipt  in  full  of  all  demands,  and  opoated 
as  a  full  rel^ise  to  the  corporatioa  for  ail 
claims  ot  the  appellee.  Is  untenable.  If  U 
had  been,  as  sirpposed  by  counsel,  a  receipt 
in  full,  the  w^-establlshed  rule  of  law  is- 
and  has  been  so  often  ass^ted  that  author- 
ities in  Its  support  are  unnecessary — that  a 
receipt  even  purporting  to  be  a  receipt  in  full 
to  at  all  times  liable  to  explanation  and  to 
Impeachment  An  examination  of  the  receipt 
given  shows  tliat  It  was  not  a  receipt  and 
release  of  all  demands,  but  as  stated  In  tlie 
body  of  the  receipt  "in  full  settlement  of 
accoimt  as  follows:  40  cubic  yards  of  stone 
@  $4.50  per  yard."  That  seven  car  loadi 
were  shipped,  amounting  to  70  cnblc  yards, 
is  not  disputed;  and  the  receipt  upon  Iti 
face,  by  the  bill  attached,  ahows  concloalvdr 
tliat  it  waa  not  in  pi^mait  or  settlement  ot 
seven  car  loads  of  stone,  bnt  of  four  loadi. 
Under  any  drcumstanoea,  the  receipt  oonU 
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not,  even  U  unexplained  all  the  testimony, 
be  regarded  as  a  receipt  In  full  for  seven  ear 
loads  of  stone,  of  ten  cubic  yards  eacli. 

We  conclnde  tliat  the  court  was  warranted 
in  flndine  that  the  stone  was  to  be  furnished 
by  the  appellant  corporation;  that  Naughton 
Tvas  authorized  by  the  division  snpertn- 
tendent  to  purchase  the  stone  from  the  ap- 
pellee, and  that  be  did  so,  at  an  agreed  price 
of  $4.50  ft  cubic  yard;  that  seven  car  loads  of 
stone  were  shipped  under  the  contract,  four 
of  which  were  paid  for,  and  the  price  of  the 
remaining  three  unpaid;  that  the  receipt 
offered  In  evidence  was  not  a  release  of  all 
claims,  and  that  the  balance,  as  found  tjy  the 
court,  was  due;  and  that  the  judgment  should 
be  affirmed. 


PATTERSON  et  al.  V.  BROWN  &  OAM- 
PION  DITCH  CO. 
(Court  of  AiqMals  of  Colorado.  Oct.  24,  1883.) 

CiOltPOBATIOXS— ASBUUfBUT  OW  BtoCK— SsTOrPU. 
—  IkXIOATIOK  —  LlABIUTT  WOM  HAlKTAlNUHe 
DlTCB. 

1.  Where  a  oorporatitHi  sold  some  of  Its 
stock  for  nonpsynent  of  assessnients,  and  bid 
the  tame  In,  In  which  tia  stockholder  ac- 
quiesced, it  cannot  on  Its  own  motion  treat  the 
■ale  as  invalid,  and  reinstate  the  stockhold^, 
«o  as  to  render  him  liable  for  the  aasessment 

2.  Where  an  irrigation  company  uses  a 
ditch  already  in  operatloa,  and  extends  a  new 
ditch  beyond  the  termlnns  of  the  old  one,  the 
owners  ctf  the  old  dltdi  are  not  liable  for  the 
cost  <jt  malntainlDg  the  new  portimL 

Error  to  Mesa  county  ooort 

Action  by  the  Brown  ft  Oaniplon  Ditch 
Company  against  Jamee  L.  Patterson  and 
otben;  From  a  judgmoit  for  plaintiff,  de- 
fendant! Mng  etzw.  Berened. 

The  other  facts  fully  appear  in  the  follow- 
ing statemokt     BBfiO),  J.: 

Defendant  In  error,  as  pinfnt*ff,  brooght 
■nit  before  a  Justice  of  the  peace  to  recover 
money  alleged  to  be  due  upcm  the  assess- 
ment ot  dltiA  vtot^  for  money  eqwnded  in 
keeping  In  repair  the  dltob  of  plalntifl.  The 
d^endnuts  below  were  soed  aa  the  owners 
of  00  10-11  shares  of  the  capital  stock  of 
the  company,  and  It  claimed  $70  due  aa 
the  amount  property  diargeable  to  the  stock. 
The  Judgment  was  for  the  defendanti^  an 
appral  taken  by  the  plaintiff  to  the  comity 
eovrt,  a  trial  bad  by  the  court,  resnltlng  In 
a  Judgment  for  the  plaintiff.  la  the  year 
1883,  Joseph  Stmlnet^  Deimla  SnlliTan,  John 
J.  McKay,  and  Daniel  W.  CoUard  tock  out 
from  Kannah  creek,  for  Irrigating  purpoaee, 
a  dltcfa  to  cover  their  lands,  and  called  It 
the  "Brown  ft  Oampltm  IMtcb,'*  being  three 
feet  In  width  on  the  bottom,  five  feet  at 
watOT  surface,  depth  of  water  one  foot.  The 
length  Is  not  definitely  given,  bnt  It  appears 
to  have  been  quite  short  From  ttae  dat» 
ot  Its  construction  mitU  abont  the  year  1887, 
it  m>  ronalned,  and  the  water  was  used  by 
tAe  pBztlea  named.  On  the  16th  day  of 
December,  1886,  another  company  was  or- 


ganlzed  and  incorporated,  taking  the  name 
of  the  Brown  ft  Campion  Ditch  Comt)any, 
(now  defendant  in  error.)  It  constructed  a 
new  head  gate  for  the  benefit  of  all  partieb 
a  short  distance  above  the  head  gate  of  the 
old  Brown  ft  Campion  ditch,  connected  it 
with  such  ditch,  entered  upon  it,  materLitiy 
enlarged  it  throughout  its  length,  and  extend- 
ed It  by  a  new  ditch  for  some  distance  be- 
yond the  terminus  of  the  former  ditch.  The 
rights  of  the  owners  of  the  original  ditch 
and  water-rtghta  were  not  merged  in  those 
of  the  new  company,  but  remained  separate 
and  distinct,  entitled  to  all  rights  of  priori- 
ty and  use  of  water  acquired  by  their  earlier 
appropriation  and  application.  Plaintiffs  in 
error,  aa  grantees  of  Joseph  Simlneo,'  be- 
came the  ownm  of  bis  right  In  the  old  ditch, 
and  also  became  shareholders  in  the  new  cor- 
poration, through  purchase  from  Simlneo, 
holding  one-eleventh  of  the  stock,  amounting 
to  90  10-11  shares.  In  the  year  1890,  plain- 
tiffs in  error  were  sssessed  upon  their  stock 
for  necessary  repairs  upon  the  ditch.  A 
Cfwatroversy  arose.  Plaintiffs  refused  to  pny 
a  balance  of  about  $14.50  alleged  to  have 
been  due.  The  company,  (daiming  to  act 
under  its  by-laws,  advertised  the  stock  fur 
sale,  and  at  the  time  designated  caused  the 
stock  to  be  sold  for  just  the  amount  at  that 
time  claimed  to  be  due.  It  was  bid  In  for 
the  company,  and  a  certificate  of  transfer 
made  to  the  company.  Plaintiffs  acquiesced, 
and  never  afterwards  asserted  any  rights  as 
8tocl£holders,  or  questioned  the  legality  of 
the  proceedings;  hot  the  oompany,  accord- 
ing to  the  testimony  of  Its  officers,  doubts 
Ing  the  validity  of  its  proceedings,  disregard- 
ed and  Ignored  them,  and,  without  rdnstatlng 
the  plaintiffs  as  stodcbolders,  elected  to  so 
regard  them,  and  hold  Its  own  proceedings 
void.  In  pursuance  of  this  policy,  plain- 
tiffs were  charged  pro  rata  for  the  cost  of 
keeping  the  ditch  in  repair  for  three  or 
four  «isuing  years.  Plaintiffs  falling  to 
pay,  this  suit  was  brought  to  recover  such 
assessments,  Including  the  f  14.S0  for  which 
the  sto<dc  was  sold.  The  conrt  found  for 
the  plaintiff,  (defendant  In  error,)  and  such 
Judgment  la  tnona^t  h«e  for  review. 

Ohaa.  F.  OssweO,  foe  plainttfls  In  error. 
Bocklln,  Staley  &  Safley,  ft>r  defendant  In 
error. 

BBBD,  J.,  (after  stating  the  facts.)  Upon 
the  trial  It  was  property  held  by  tiie  court. 
Inter  alia,  that  the  plaintiff  by  Its  own  acts 
was  estopped  to  claim  the  defendants  as 
stockholders.  They  not  haying  questioned 
the  validity  of  ttie  ex  parte  iwoceedlngs  of 
the  company,  bat  acqnlesdng  In  them,  ft 
could  not  assert  the  Hl^allty  of  Its  own  pro- 
ceedings, and  reinstate  the  parties  as  stock- 
hfddets.  This  conclusion  Is  eminently  cor^ 
rect,  and  needs  no  support  from  autboritica. 
Bnt  in  the  findings  of  the  court  upon  whldi 
its  Judgment  was  based  there  was  serions 
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error.  After  flndlng  that  cm  tbe  29tli  of  No- 
T«inber,  1890.  the  stock  of  tbe  defendants 
waa  sold  and  paased  to  tbe  company,  and 
d^endantB  ceaaed  to  be  Btockbolders,  It 
found  that  tbere  waa  bat  one  ditch,  and  that 
defendants,  by  reason  of  their  ownership 
bi  the  orlgtoal  ditch,  were  liable  to  asseea- 
ment  to  ke^  tbe  whole  system  In  repair. 
As  a  phyaioal  fact,  there  waa  but  one  ditch; 
legally,  there  were  two,— two  distinct  l^al 
entitles,  that  had  never  merged  or  become 
identlcaL  See  Nichols  v.  Uclntosh,  (Colo. 
Sup.)  34  Poc.  B^.  278.  By  the  decree  of 
the  district  court  establishing  priorities  from 
Kajmah  creek,  it  was  declared  that  tbe 
Brown  ft  Campion  ditch  was  entitled  to 
priorities  Noe.  6  and  8;  that  priority  No. 
5  belonged  to  Joseph  Slmineo,  Dennis  Snlll- 
raOt  John  J.  McKay,  and  Danld  W.  OoL 
lard,  and  was  In  Quantity  8.6  cubic  feet  of 
water  per  second;  and  that  priority  No.  8  be- 
longed to  defendant  In  error  and  other  par- 
ttea,  naming  them,  baring  a  subsequent 
right  to  22  feet  i>er  secraid.  No  action  was 
taken  consolidating  tbe  Interests;  both  re- 
mained separate  and  distinct,  and,  as  far 
as  priority  was  concerned,  the  new  ditch 
was  Bubserrlent,  being  able  to  take  watcar 
only  in  exxxm  of  the  prior  approprlatlcm. 
If  there  was  but  one  ditch,  I  am  at  a  loss 
to  know  why  it  should  be  the  second,  In- 
stead of  the  flnt,  and  by  what  process  tibe 
original  became  absorbed  In  tbe  second,  and 
lost  its  Identity.  The  statute  provides  that 
to  prevent  multiplicity  of  ditches,  when 
practicable,  water  shall  be  carried  in  a  for- 
mer ditcti.  'nils  waa  done  here.  Repaira 
upon  tbe  new  dltdi  from  the  terminus  of 
the  old  were  no  more  legally  chargeaUe  to 
the  other  proprietors  than  the  putting  in 
and  faarrestlttg  a  crop.  The  keying  the 
head  gate  and  ditt^  to  its  original  terminus 
In  repair  was  tbe  duty  of  both  sets  of  own- 
ers, the  expense  to  be  adjusted  upon  an 
equitable  basis.  Beyond  this  the  first  pro- 
prietors bad  no  interest  and  owed  no  duty. 
Tbe  wror  of  tbe  comrt  was  In  not  r^ardlng 
the  ^terprlses  as  two  separate  and  distinct 
legal  entitles,  with  only  an  interest  in  oom- 
mon  to  tbe  extent  ot  the  original  ditch  for 
purposes  of  repair.  The  right  to  levy  aa- 
sessm^ts  by  the  defendant  in  error  could 
only,  If  at  all,  be  legally  predicated  upon 
ownership  of  stock.  When  plalntlfTs,  by  act 
of  the  company,  ceased  to  be  stockholders, 
otilther  they  nor  their  associates  In  the  orig- 
inal ditch,  by  reason  of  such  ownership,  could 
in  any  way  be  made  liable  for  repairs  be- 
yond the  limits  of  the  ^tch  as  originally 
constructed.  If  plaintiffs  and  associates  fall* 
ed  to  contribute  their  proper  proi>ortion  to 
maintain  the  ditch  from  the  head  to  the 
original  terminus,  no  doubt  an  action  for 
contribution  would  Ue.  Beyond  that  they 
owe  no  duty,  legal  or  equitable.  Several 
errors  are  assigned  and  are  discussed  In 
briefs  and  argomeots  of  counsel  which  we 


do  not  find  it  necessary  to  determine  Ite 
error  of  the  court  In  regard  to  the  legd 
status  of  the  parties  and  proper^  Is  ssf- 
fldent  to  warrant  a  reversal.  Tlie  iudgmcsa 
of  the  court  will  be  reversed,  and  canw  n- 
manded  for  a  new  trial  nptm  tbe  bute  aSntt 
indicated. 


STATE  ex        BTWATBR  t.  COOK.  Stsit 
Auditor. 

(Supreme  Court  of  Montaoa.   Nov.  2T,  1809.) 

Waseavt  OS  Reward  Funs— Closk  t»  Wocml 

Year — Efpbot. 

Where,  during  a  certain  fiscal  year,  tbe 
goremor  offers  a  reward  for  the  arrest  sod 
conviction  of  certaia  criminals,  and  th^  srr 
arrested  during  such  year,  but  aob  conTiet«<I 
till  the  following  year,  after  the  aniued  fondf 
appropriated  for  rewards  for  such  pFevioiv 
year  nave  been  tmusf erred  by  the  state  trf>a<- 
urer  to  the  general  fuud,  as  required  by  if- 
the  state  aaditor  cannot  be  compelled  to  imae 
a  warrant,  in  favor  of  the  person  entitled  lo 
audi  rewud,  on  the  fund  api»opriated  for  rr- 
wards  fOr  sadi  previous  year. 

Application  on  the  ration  of  Stephen  By 
water  toe  a  writ  of  mandate  to  oompd  A. 
B.  Coc^  state  auditor,  to  issue  to  relatco-  a 
warrant  for  the  amount  of  a  reward  of- 
fered by  the  governor  f<»r  tbe  arrest  and 
conviction  of  certain  crhntnals.  Writ  de- 
nied. 

Blla  Ij.  Kno^es,  tor  rdator.  Alex.  C 
Botkln,  tat  respondent. 

PBMBBBTON,  G.  J.  The  affidavit  In  thl« 
case  states  that  on  the  26th  day  of  Novem- 
ber, 1882,  the  passenger  train  of  the  Great 
Northern  Railway  Company  was  st(H>P^ 
and  held  up,  and  tbe  express  and  baggage 
car  attached  to  said  train  waa  robbed  of 
valuable  goods,  etc,  by  three  masked  men. 
near  Malta,  in  this  state;  that  on  tbe  30ch 
day  of  NoTemt>w,  1803,  Hchl  J.  K.  TOole. 
the  then  governor  of  the  state,  by  prodama- 
ti(m  of  that  date,  published  and  ottenA  s 
reward  of  $500  tor  the  apprehensioa  and  de- 
IlTery  to  tbe  Bh<^fC  of  Dawson  county  of  thr 
person  or  para<»is  guilty  of  said  offoiae;  that 
on  tbe  1st  day  of  December,  1892,  affiant 
procured  the  arrest  of  ooe  of  the  partin 
guilty  of  said  c^ense^  and  after  that  day 
one  other  <rf  said  parties;  that  saJd  gniltr 
parties  were  thereafter  duly  convlctBd  of 
said  oCCense,  and  senteuoed  to  the  petlltca^ 
tlary  of  the  state;  that  the  leglslatiire  bad 
theretofore  appropriated  the  sum  of  ^000 
for  each  of  the  fiscal  years  ending,  Teep» 
tlvely,  oa  the  1st  day  of  December.  VSn,  and 
the  1st  day  of  Decembo',  1892,  for  rewards; 
that  there  were  in  tbe  hands  of  ttie  state 
treasurer  on  tbe  1st  day  of  December,  189% 
$2,000,  subject  to  the  payment  of  said  ro 
waM  offered  by  the  governor;  that  tn  the 
months  of  December.  1892.  and  January, 
1863,  tbe  state  board  of  examiners  notified 
tbe  stats  audltw  and  stats  trsHUrcr  ot  ttas 
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^'xlstence  of  tbts  claim;  that  on  the  7th  day 
of  January.  1883,  this  afiOaut  presented  hlh 
claim  for  said  reward  to  the  state  board  ot 
examiners,  and  demanded  the  payment 
thereof;  that  subsequently  thweto  the  state 
treasurer  transfm'ed  the  whole  of  the  ap- 
propriation for  rewards  for  said  year  into 
the  general  fund  of  the  state;  that  on  the 
22d  day  of  June,  1893,  the  state  board  ot 
examiners,  upon  proper  proofd  and  diowlns, 
allowed  and  approved  of  said  dalm  of  said 
affiant  for  said  reward,  tai  the  snm  of  $600, 
and  ordered  the  same  paid  out  of  the  ap- 
propriation for  rewards  for  the  year  1892; 
that  on  the  aame  day  the  state  board  of 
exAmtners  notified  the  state  treasurer.  In 
writing,  to  transfer  to  the  fond  designated 
as  rewards  the  sum  of  $500,  out  of  any  money 
In  the  treasury  not  otherwise  set  apart  to 
the  credit  of  the  reward  fund,  for  the  pur- 
pose of  paying  this  claim;  that  the  respond- 
ent Is  the  auditor  of  the  state;  that  on  said 
22d  day  of  June,  1883,  this  daim  was  duly 
preaoited  to  said  auditor,  who  refused  to 
draw  his  WMrant  therefOT,  but  returned  It 
Indorsed,  "Returned.  No  funds.  A.  B.  Cook, 
State  Auditor;"  that  said  auditor  still  re- 
fuses to  draw  said  warrant;  that  there  la 
now  In  the  hands  of  the  state  treasurer  the 
sura  of  $500  to  pay  said  reward. 

From  the  fbregolug  statem^it.  It  will  be 
eeea  that  Uie  relator  se^  to  compel  the 
state  auditor,  by  writ  of  mandate,  to  issue 
his  warrant  on  the  fund  appropriated  for 
rewards  for  the  fiscal  year  1882  for  the  pay- 
meat  of  this  claim.  Fnmi  the  affldaTlt  hi 
this  case,  It  appears  that  when  the  fiscal  year 
of  1882  expired  the  affiant  liad  no  legal  de- 
mand against  the  state.  No  liability  on  the 
part  of  the  state  accrued  to  pay  this  reward 
until  after  the  conviction  of  the  parties  for 
whose  ai^ehenslon  and  delivery  to  the  au- 
thorities the  reward  was  offered.  Section 
■287,  div.  4,  Comp.  St  1887.  It  spears  from 
-Qie  affidavit  herein  that  such  conviction  was 
not  had  until  after  tiie  expiration  of  the  fis- 
cal year  1892.  llie  affiant's  claim"  was  not 
allowed  by  the  state  board  of  examiners 
until  the  22d  day  of  June,  1893.  At  that 
time  the  reward  fund  for  the  year  1892  had 
be«i  transferred  to  the  general  or  unused 
fund  \jj  the  state  treasurer,  as  required  by 
law.  We  thlnlc  this  was  not  a  claim  charge- 
able to  the  reward  fund  appropriated  for  the 
jear  1892,  which  expired  on  Qie  1st  day  of 
December  of  Qiat  year,  and  ther^ore  are  at 
the  opinion  that  the  auditor  cannot  be  legally 
required  to  draw  his  warrant  on  said  fund 
for  the  year  1882.  Wh&i  the  fiscal  year 
1^82  expired,  the  relator  had  only  a  contln- 
.gent  or  conditional  demand  npcm  the  state 
for  this  reward.  His  claim  depended  upon 
the  appr^anslon  and  ctnivlctlon  of  the  par- 
ties guilty  ot  the  crime  for  which  the  reward 
was  offered.  These  conditions  were  not  ful* 
filled  and  complied  with  until  after  the  exr 
plcatton  €t  the  flacal  year  1802.   The  c<n- 


Tlctltni  of  tiiese  parties  mt^t  not  have  been 
secured  for  five  or  ten  years.  sucb  case, 
oould  this  reward  be  held  to  be  a  demand 
against  the  reward  fund  for  Oie  year  1882, 
and  the  auditor  be  required  to  draw  his 
warrant  on  that  fund  for  tiiat  year,  merely 
because  a  reward  was  offered  In  that  year? 
We  think  not  We  think  this  case  very 
different  from  a  case  where  a  specific  appro- 
priation has  been  made  for  a  certain  year 
for  the  erection  of  a  state  btilldlng,  and  sucb 
building  has  not  been  completed  within  the 
fiscal  year  for  which  the  fund  has  been  ap- 
propriated. In  sucb  case,  ^e  think  the  fund 
has  been.  In  oontemplation  of  law,  put  to  use, 
or  virtually  upended,  when  the  authorized 
state  agents  have  cootraoted  for  the  con- 
struction of  such  building,  althou^  said 
state  agents  may  In  fact  haid  the  fund  ap- 
propriated, or  a  part  thereof.  In  the  hands 
of  the  treasurer,  to  secure  the  fulfillmrait  of 
the  contract  tor  the  erection  and  completion 
of  the  same.  We  see  no  good  grounds  for 
the  alarm  expressed  by  counsel  la  this 
case  as  to  the  effect  the  holding  in  this  case 
will  or  may  have  on  the  uneiqiended  funds  of 
any  specific  appropriation  remaining  hi  the 
treasury  at  the  uplratloji  of  any  fiscal  year. 
It  will  be  time  enoufl^  to  determine  the  fate  of 
these  appropriati<HU  when  an  occasion  shall 
arise  for  so  doing.  The  wxlt  mandate  la 
denied. 

E[ABWOOD  and  DB  WITT,  JJ.,  eonciir. 


WATTS  V.  HART. 
(Supreme  Court  of  Wasfaiagton.  Nov.  19, 

1893.) 

Dissenting  oplnlcm.  For  report  of  map 
jorlty  opinion,  see  84  pac  Rep.  428. 

DUNBAR,  0.  J.  I  dissent  In  my  Judg- 
m^t  there  la  no  question  of  fellow  servant 
in  this  case.  The  appellant  was  all  the  tlmt 
working  under  the  direction  of  a  superior 
whose  directions  It  was  his  primary  duty 
to  ob^,  and  on  whose  Judgment  he  had  a 
right  to  r^y,  In  the  absence,  of  course,  of 
apparent  danger.  Smith,  the  foreman,  who 
was  oortalnly  the  alter  ego  of  the  lumbar 
company,  placed  him  at  the  disposal  of  Kel- 
ly, and  Kelly  eventually  sent  him  to  work 
under  the  direction  of  the  engineer.  He 
could  not  presume  to  direct  the  engineer, 
but  the  engineer  did  presume  to,  and  had 
undoubted  authority  to,  direct  him;  and,  In 
obeying  such  direction  or  Instruction,  he 
was  Injived.  His  primary  daty  was  to  obey, 
and.  in  the  absence  of  any  apparent  dan- 
ger, his  absolute  duty  was  to  ob^.  The  only 
question  then.  Is,  was  the  company,  through 
this  engines,  guilty  of  negligence  In  mov- 
ing the  caijs  In  the  way  In  which  It  did 
move  them?  It  was  clearly  proven  that  the 
method  adopted,  of  moving  the  ears  with  a 
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stick,  la  a  daneeroiu  one,  but  the  majulty 
say  that  tbe  men  engaged  In  moving  the  car 
were  not  compelled  to  adopt  the  method  pro- 
Tided.  But  I  In^t  that  the  appellant  was 
compelled  to  obey  orders,  or  lose  his  em- 
ployment, and  his  orders  came  from  the 
agent  of  the  company  accredited  with  the 
authority  to  exercise  his  Judgment  as  to  the 
manner  of  movlns  the  cars.  It  Is  true,  as 
the  majority  say,  that  It  was  simply  a  mat- 
ter of  choice  which  was  the  better  or  safet 
method  to  pursue;  but  the  choice  was  to  be 
made  solely  by  the  engines  under  whose 
Instructioiis  this  appellant  was  woxfclng. 
It  was  the  engineer  who  decided  upon 
the  method,  and  who  selected  the  mate, 
rial  for  putting  the  method  Into  [nactlce, 
and  who  directed  the  appellant  to  use  that 
particular  material  The  case  of  Sayward  t. 
Carlson,  1  Wash.  St  38,  23  Pac.  Rep.  630, 
Is  dted  as  sustaining  the  the<X7  that  ap- 
pellant should  be  bound  by  the  action  of  the 
engineer,  as  the  acts  of  a  fellow  servant  In 
my  Judgment,  they  are  not  by  any  means 
parall^  cases,  as  there  was  no  question  ot 
authcHity  tai  that  case.  I  did  not  sit  In  the 
case  of  Sayward  r.  Carlson,  but  from  ab 
examination  of  It  since,  I  cannot  Indorse  It, 
for,  while  the  general  argument  Is  good,  the 
.?oncluslon  announced  Is  not  In  my  Judgment, 
a  logical  deduction.  It  will  not  do  to  allow 
the  master  to  escape  reqwnslblllty  by  the 
assertion  made  In  the  majority  opinion  that 
"there  Is  no  evidence  showing  that  the  re- 
spondent Hart  gave  any  direction  or  au- 
thority to  tbe  appellant  to  assist  In  movlnc 
the  cars,  or  that  be  knew  that  be  would 
be  so  emj>Ioyed."  The  appellant  went  from 
one  plaoe  to  another,  each  time  under  the 
direction  of  some  one  who  had  authority  to 
send  him;  and  under  tbe  system  which  Hart 
hud  adc^ted.  and  which  Is  necessary  for  tbe 
successful  and  <»rderly  operation  at  a  large 
buBlnesB,  with  a  varied  (Uass  of  employment 
he  was  practically  sent  to  move  the  care  by 
Hart  M  much  as  though  he  had  personally 
directed  him  to  go.  The  establishment  of 
any  other  role  would  render  It  practically 
impossible  for  tbe  servant,  In  employment  of 
this  kind,  to  fftsten  the  re^cmsiblllty  of  bis 
employmrait  upon  the  master.  In  any  event, 
the  pvtlnent  fact  Is  that  the  appellant  was 
actually  there  at  the  time,  working  under 
the  direction  of  tbe  engineer;  that  he  ac- 
cepted his  services:  and  tbat  appellant  was 
Injured  while  performing  such  services;  and. 
If  noUilng  more,  It  was  an  employment  at 
tliat  thne.  But  "Ays  the  majority,  "the  evi- 
dence discloses  that  at  the  time  appellant 
was  Injured,  none  of  the  men  there,  Includ- 
ing the  foreman  In  charge,  knew  anything 
about  the  business  of  'staking*  cars.**  Tb1« 
announcement,  it  seems  to  me,  very  nearly 
approaches  a  confession  of  Judgment  The 
very  fact  that  the  company  would  place 
men  to  work.  In  a  concededly  dangerous  em- 
ployment who  had  no  knowledge  of  tbe  way 


in  wbldi  the  work,  should  be  done,  and  ttor 
sequently  could  not  realize  the  danser  of 
their  employment  or  guard  ag^iinst  It,  and 
that  the  foreni;in  In  charge  was  equally  to- 
competent  and '  Ignorant  conchirivdy  estiih 
lished  tbe  grossest  kind  of  nes^lgence.  It 
was  the  Imperative  duty  of  tbe  companj  !9 
have  some  one  la  command  of  that  vatl 
who  did  understand  It  Had  It  done  so.  ttii 
accident  In  all  probability,  would  hare  t^i 
averted.  There  Is  no  showing,  wbatevtf.  of 
any  contributory  n^ligence  on  tbe  part  <A 
tbe  a[^dlant  and  the  Jadgmeut  In  r.; 
opinion,  should  be  reversed,  and  the  Jmj 
allowed  to  assess  tbe  damagBB, 


MORGAN  et  aL  T.  CARBON  BUAt  COAL 

CO. 

(Snpraae  Court  of  Washington.   Not.  U 

1803.) 

Dissenting  <9lnlon.  For  report  of  mjtr 
Ity  opinion,  see  34  Pac.  R^.  152. 

DUNBAR,  a  J.    I  dlnent    I  think,  la 
lite  first  place,  tbat  the  negUgenoe  ct  ^ 
KajfoaHeat  was  dearly  provai-    Not  o:^ 
the  statutory  law,  but  the  common  law  a^l 
the  law  of  cfHnm<m  Justice,  imposed 
tbe  respondent  the  duty  oC  protecting  u 
employes  from  any  danger  wbJcb  prndtioa 
coold  prevei^  The  testimony  shows  that  it'- 
ventllatlng  fan  which  forced  tbe  air  Into  '> 
mine,  and  wttlch  air  found  egress  by  jasi^.n: 
through  a  gangway,  bad  not  been  openttJ 
from  Saturday  evening  until  Sunday  ni^ 
Immediatdy  preceding  the  explosion  M«- 
day  morning.    It  Is  dear,  to  my  mind,  ttdt 
If  this  fan  had  been  kept  in  constant  open- 
tlon,  the  gangway  in  which   the  plaintiff 
stood  at  the  time  of  the  acdd^t  woqjA 
hare  been  clear  of  gas,  and  the  exidaeiv 
could  not  have  occurred.    The  duty  of  tkr 
company,  did  not  end  with  opantSBg  ttK 
fan  six  days  in  the  week;  its  dnty  wai$  r 
operate  it  as  long  as  It  was  necessary  t* 
properly  ventilate  the  mine.    mi«e  is  i 
weak  attempt  to  make  It  appear  that  it 
necessary  to  stop  the  fan  one  day  oct 
seven  for  repairs,  but  ^e  testimony  at«>- 
lutely  ftUls  oa  this  pc^t  and  would  e^' 
amount  to  a  defense  If  it  were  true;  t<r 
If  It  becomes  necessary  to  stop  a 
24  hours  for  repairs,  the  work  must  5^:? 
until  such  repairs  are  made,  and  tbe  miv 
again  made  safe  for  occupancy  by  the  isz 
ers.   The  mine  must  be  kept  ventilated  it 
all  hazards.   I  do  not  mean,  ot  coone;  tht: 
the  mine  owners  are  absolute  fnsorm  ^ 
that  they  shonld  be  held  responsible  for 
avoidable  accidents,  ^^ch  no  homait  vs- 
dom  can  perceive,  or  ff>r  accidents  vh  • 
tbe   highest    degree   of   human  skill 
caution  cannot,  avert;  but  I  do  aay  ttat  th* 
commodity  of  simple  convenienoe  or  adi^ 
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tional  gain  w  profits  most  not  be  pnt  In 
tLe  scale  to  wedgh  acainat  the  aaftty,  liealtti, 

or  Uvea  0^  the  operatora. 

It  1b  a  weU-^stabUsbed  principle  of  l&w, 
based  on  plain  common  sense,  tbat  tbe  care 
demanded  of  the  employer  mnst  be  ade- 
quate to  the  nature  of  the  business  and  the 
employment;  the  more  dangerous  the  em- 
ployment, the  greater  the  degree  of  care  de- 
manded. It  needs  no  testimony  to  bring  the 
fact  to  the  atteutlcHi  at  the  court  that  coal 
miDlDg  is  an  exceedingly  dangeroua  busi- 
ness.   It  Is  a  matter  of  common  knowledge, 
forced  upon  the  mind  of  every  person  of 
ordinary  intelligence  by  the  too  frequent  oc- 
currence of  appalling  disasters,  so  horrible 
In  their  details,  and  so  direful  in  their  ef- 
fects, that  their  mere  contemplation,  even 
by  stiangers,  who  are  not  directly  aCFected, 
is  sickling  in  the  extreme.   In  a  business, 
then,  where  such  results  are  possible,  the_ 
very  highest  degree  of  care  must  be  expected, 
and  every  means  and  every  precaution  look- 
ing towards  the  preventiMi  of  these  disas- 
ters must  be  rigidly  employed.   The  leglsla* 
ture,  not  obly  of  this  state,  but  of  neariy 
every  state  In  the  Union  where  coal  mines 
ore  operated,  has  taken  legislative  notice 
of  the  extraordinary  perils  and  dangers  inci- 
dent to  this  cbaracter  ot  business,  and  have 
passed  the  most  stringent  laws  tor  the  j/to- 
tectlon  of  the  lives  of  the  ajfoatoa,  and  the 
courts  ou^  not  to  relax  the  role  prescribed 
by  the  legislative  department   It  also  ap- 
pears plainly  to  me  that  Jones,  the  flre  boH, 
was  guilty  ct  gross  negligence  in  not  test- 
ing the  gangway  before  he  <H>ened  his  lamp 
which  caused  the  explosion.   It  cannot  but 
be  admitted  in  Uils  case  that  Jones  was 
negligent;  but  the  defense  Is  that  he  was  a 
fellow  servant  of  Morgan's,  and  thereftwe 
the  company  is  not  responsible  f<Hr  his  negU- 
^nce.    This  doctrine  of  "f^w  servants" 
has.  In  my  humble  judgment  been  carried 
to  a  ridiculous  extreme  by  the  courts,  and 
they  have  been  too  quldc  to  aid  employers 
in  escaping  fnnn  responslbilltifis  which  every 
principle  of  Justice  demands  they  should 
respond  to.    This  rule  Is  a  modem  one  In 
our  Juiisprudence,  and  Is  founded  on  the 
theory  that  the  employe  takes  the  risk  of 
tbe  negligence  of  Us  fdlow  servant  whoi 
be  accepts  tlie  employment;  but  why  he 
Bhould  be  supposed  to  have  contracted  with 
reference  to  the  acceptance  of  this  risk  any 
more  than  a  risk  incident  to  defective  ma- 
chinery, or  many  other  risks  Incident  to  his 
emplf^ment,  I  have  not  been  able  to  ascer- 
tain, though  many  attempts  have  been  made 
by  com-tfl  and  text  writers  to  explain  it 
One  of  Hie  reasons  most  often  quoted  in 
gnstainlng  this  rule  is  that  announced  by 
Clilef  Justice  Shaw  In  Far  well  v.  Kallroad 
CJo.,   4  Mete  (Mass.)  49:  "Where  several 
persons  are  employed  in  the  conduct  ot  one 
jommon  enterprise  or  undertaking,  and  the 
tafetjr  of  sach  depends  much  on  the  care 


and  skCQ  with  wbldi  each  other  shall  per- 
form his  appropriate  duty,  each  Is  an  ob- 
server of  the  conduct  of  the  others,  can  give 
notice  of  any  mlscondudt  Incapad^,  or  neg- 
lect of  duty,  and  leave  the  service  If  the 
comm<n  employer  will  not  take  such  precau- 
tioaa,  and  employ  such  agents,  as  tbe  safety 
of  the  whole  party  may  require.  By  these 
means  the  safety  of  eac^i  will  be  mudt  more 
effectually  secured  than  could  be  done  by 
a  resort  to  the  common  employer  for  an 
Indemnity  in  case  of  loss  by  the  negligence 
of  each  other."  The  reasons  given  here,.  It 
seems  to  me,  would  apply  equally  as  well 
to  any  other  risk.  The  employe  could  as 
well  leave  the  employment  In  any  case 
where,  in  his  Judgment,  the  employer  did 
not  take  sodi  xwecautions  as  the  safety  of 
all  parties  required.  Tbe  trouble  with  this 
doctrine  Is  that  it  does  not  take  Into  consid- 
eration the  very  essential  and  controlling 
fact  that  the  workman  Is  made  responsible 
for  the  conduct  of  a  person  whom  he  does 
not  employ,  and  over  whom  he  can  exer- 
cise no  authority  or  omtrol  whatever.  He 
can  neither  employ,  discharge,  nor  direct  All 
that  Is  left  for  him,  according  to  the  doc- 
trine of  the  learned  Judge,  Is  to  become  a 
spy  upon  the  actions  of  his  fellow  servant, 
and  reporter  of  his  delinquencies;  and  in 
99  cases  out  of  100  he  knows  nothing  about 
the  neglect  of  his  oolaborer  until  the  acci- 
dent has  occurred,  and  It  is  too  late  to  com- 
plain. On  the  other  hand,  every  established 
principle  of  agency  enters  into  the  relation 
between  the  master  and  the  servant  whose 
neglect  precipitates  the  accident  and  Is  the 
cause  of  the  damage.  In  the  first  place,  niv 
service  Is  rendered  for  the  benefit  of  the 
master.  He  Is  the  recipient  of  the  profits 
accruing  from  sudi  service.  He  employs  the 
servant  and  pays  him  for  the  service  ren- 
dered. He  can  discharge  him  at  will.  He 
can  advise,  direct  and  abs<^utely  control 
him  in  the  performance  of  his  duty.  It  Is 
he  who  examines  the  servant  when  be  ap- 
plies for  the  position,  and  he  alone  who  has 
the  opi>ortunlty  or  right  to  inquire  Into  or 
pass  upon  his  qualifications.  Surely,  If  the 
rule  were  founded,  as  It  should  be,  on  the 
expediency  of  placing  the  risk  upon  the 
party  who  can  best  guard  against  it  it  takes 
but  a  limited  Intelligence  to  discern  the  fact 
that  the  master  is  the  directing  mind  who 
controls  the  risk.  But  all  these  uiUversally 
received  tests  of  agency  are  brushed  aside 
before  the  nebulous  theory  that  the  servant 
impliedly  agrees,  when  he  applies  for  woriL, 
to  take  ttie  risk  of  the  neglect  and  unskill- 
ful acts  ot  those  with  whom  he  is  not  ac- 
quainted, and  over  whose  actions  be  has, 
and  can  have,  no  control;  and  tiiis  agree- 
ment which  he  never  made,  nor  bad  any  in- 
tention of  making,  Is  Imported  into  bis  con- 
tract by  the  arbitrary  authority  of  the 
courts,— a  purely  fictitious  contract  which 
exists  only  In  the  Judicial  Imagination. 
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Courts  Bhoold  approadi  tiw  dat7  <tf  ImiKHl- 
Ing  fmpllcatloiu  Into  eontncts  wllb  greftt 
cantion,  lest  coiiBtractlon  be  supidaiited  Igr 
nuunxCactary.  and  a  oontract  be  made  for 
the  parties  o— ontlBlTy  different  from  the  one 
tbej  made  for  Oems^res.  If  the  kno^- 
edge  of  the  negUgoice  of  a  fdlow  eerrant 
can  be  brought  home  to  the  laborer,  and.  In 
tb»  face  of  a  known  danger,  he  proceeds 
wltti  bis  employment,  then,  by  the  same 
principle  that  govenw  m  cases  of  apparent 
Injury,  of  course  he  shcmld  not  recover,  for 
erery  man  should  moke  use  of  his  ordinary 
faculties  In  protecting  hlms^  from  Injury; 
and  tt.  In  seeing  the  dang«-,  he  sees  fit  to 
rush  Into  It,  or  obstinately  or  carelessly 
ghats  his  ^es  when  his  duty  Is  to  observe, 
he  has  no  one  to  blame  but  himself,  and 
most  suffer  the  consequence;  bat,  ttmn  er* 
ei7  conslderatI(»a  of  Justice,  I  insist  Qiat  no 
man  shoold  be  held  responslUe  for  the  acts 
of  those  over  ^om  he  has  no  dlrecti(m,  au- 
thority, <w  ctmtroL  Bat,  diverse  as  opin- 
ions <^  courts  are  upon  ttie  qnSstlon  of  who 
are  fellow  sorants,  I  tblnfc  very  few,  If 
any,  hare  carried  the  doctrine  to  the  extent 
that  has  been  announced  by  the  majority 
opinion  In  this  case.  Fellow  servants  are 
they  who  are  employed  In  a  common  occu- 
pation, by  a  common  master,  and  must.  In 
my  Judgment,  have  equal  authority.  When 
one  employed  has  authority  to  direct  and 
control  another,  the  relation  of  fellow  serv- 
ant cannot  exist  It  Is  not  only  contrary 
to  the  plaki  and  obvious  meaning  of  the  ex- 
pression, but  ft  Is  repugnant  to  our  sense  of 
Justice,  that  a  person  should  be  hdd  respon- 
sible for  the  faults  of  one,  not  only  whom 
he  cannot  control,  but  who  has  authority  to 
control  and  direct  him,  and  to  whose  Judg- 
ment It  Is  his  duty  to  defer,  and  whose  or- 
ders It  Is  his  duty  to  obey;  one  who  Is  em- 
ployed by  Qie  master  as  an  agent  because 
of  superior  qualifications,  receiving  better 
wages  on  account  of  such  superior  qualifi- 
cations, who  stands  In  the  place  ot  the  moa- 
ter,  especially  commissioned  to  carry  the 
will  of  the  master  Into  effect,— In  every 
sense  an  alter  ego  or  vice  master.  In  this 
case,  Morgan,  ihe  common  laborer,  had  not 
the  same  authority  as  Jones,  the  fire  boss. 
Morgan  was  a  common  miner,  and  received 
the  wages  of  a  common  miner,  while  Jones 
h^d  the  superior  and  more  responsible  posi- 
tion,—a  position  which  Morgan  could  not, 
In  any  probability,  have  attained  to.  It  was 
a  position  requiring  a  certain  degree  of 
technical  knowledge,  and,  while  it  may  be 
that  Morgan,  when  he  applied  for  the  posi- 
tion of  miner,  may  be  held  to  have  con- 
tracted with  reference  to  his  qualifications 
as  a  competent  miner,  upon  ^at  principle 
of  law  or  ethics  can  he  be  held  to  have  con- 
tracted with  reference  to  tbe  qualifications 
of  Jones,  whose  duties  were  entirely  dis- 
tinct? He  had  as  much  right  to  rely  on  the 


(Wash. 

dnty  of  Oe  maatsr  to  famish  a  fire  horn 
who  was  qualified  to  rightly  perform  the 
duties  of  his  office,  as  upon  the  duty  of  Um- 
master  to  fmm«h  soItaUe  and  safe  nmdifai- 
eiy>  It  was  the  duty  of  ttie  Are  boss  to  In- 
spect the  mine  for  gas,  and  direct  the  men 
with  reference  to  tiielr  work  as  affected  by 
the  presaice  or  absence  of  gas.  It  was  the- 
duty  of  tiie  men,  of  course,  to  snbmlt  to  his 
dlrecttoit  Morgan  had  submitted  to  it;  and 
bad  gone  Into  the  gangway  where  he  wu 
directed.  Whether  he  was  talking  about  the 
batfnesB  of  tb^  mine,  or  about  bla  own  pri- 
vate badness,  at  the  time  of  the  accident, 
Is  of  no  consequence  whatever;  be  was 
rightfully  In  the  place  designated  by  ^ 
company,  awaiting  untU  his  dmte  ahoold  be 
relieved  of  gas. 

So  far  as  any  question  of  contrlbatory  neg- 
ligence Is  concerned,  tbe  testimoiiy  Is  ora- 
fllcting,  and  the  Jury  have  weighed  Oia  tes- 
timony, and  found  there  was  none;  and  there 
bdng  no  undisputed  fftcts  whldi,  as  a  mat- 
ter of  law,  would  oonstltate  coatrlbntoiy  neg- 
ligence, I  tlilnk  the  Jodgment  shoold  bs  af- 
firmed. 


MBGHAMIOB*  BOLL  ft  hXtUBVR  OO.  t. 
DBNNT  HOTEL  00.  OF  SEATTLE. 
WBSTBIBN  MILL  GO.  v.  COOPER. 
OLARK-HAitRIS  00.  et  sL  HATFIELD 
T.  DBNNY  HOTEL  CO.  OP  SEATTLE  st 
aL  HUTTIG  BROS.  B1ANUF*G  OO.  at  sL 
T,  SAME.  SPRING  HILL  WATER  00. 
T.  SAME.  BUTTIO  BROS.  MANUP'G 
00.  T.  POTVIN  et  al.  MARSH  eC  aL  v. 
SAME.  DINES  v.  McDODGAL  «t  aL 
(Siwrenie  Court  of  WBshinctHi,  Nov.  6b 
1893.) 

lCwnuino*s  Lna— Fob  wnAV  Oaunras  —  Mj.t»- 

HUL  NOT  UtBD. 

Snbcoatractora  who  famish  materials 
«peclall7  designed  and  made  tar  a  ballding.  and 
necessary  for  Iti  completion,  are  not  entitled 
to  a  lien  therefor  where  such  material  was  not 
need  because  the  contractor  snspeiided  woi^  or 
for  other  reason.  Per  Dnnbar»  O.  J.,  dIsaMl^ 
ing. 

Dlssenthig  opinion.  For  report  of  major- 
ity opinion,  see  32  Pac.  Rep.  1073. 

DUNBAB,  O.  J.  I  dissent  I  think  the 
only  tiieoiy  upon  whlcb  the  constltnUonallty 
of  the  Men  law  can  be  sustained  Is  the  theory 
of  the  benefit  to  the  property  ap«i  whicfa 
the  work  Is  done  or  material  famished;  and. 
this  material  never  having  been  pot  Into  the 
building,  the  building  should  not  respond  to 
a  Uan  for  its  value.  It  makes  no  difference 
to  my  mind  why  the  material  was  not  used 
in  the  house,  whether  on  account  of  the  con- 
tractor having  suspended  work  or  for  any 
otlier  reason.  The  fact  is  they  were  not 
used,  and  this  Is  the  fact  in  whicfa  the  owner 
Is  interested.  I  think  In  aU  ttktnffB  tiie 
Judgment  should  be  reversed. 
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BLACKBnRN  at  ml.  T.  NBILSON.  (No.  19,- 

212.) 

(Supreme  Court  of  California.   Not.  14,  1893.) 

BonWDABlBO— M0NUMaHTB-"000— M  AKD  Do- 
TA.KCBS. 

In  order  to  locate  an  intermediate  poet 
In  a  fnrve^  of  land,  which  was  ran  also  br 
coarses  and  diBtances,  the  footsteps  of  the  sur- 
veyor  should  be  followed,  Instead  of  taking  a 
reverae  coarse. 

Department  L  Appeal  from  saperlor 
court.  Sazi  Lois  Obispo  conntjr;  V.  A.  Gregg, 
Judge. 

Action  D.  D.  Blackburn  and  othm 
against  Andrew  Ntisoo  to  qoiet  title.  From 
a  Judgment  tor  plalutlfts,  defmdant  appeala. 
Affirmed. 

WUconm  ft  Boaldln,  tor  App^iMat  GfiiTM 
ft  Qrares,  for  n^ondaitB. 

aABOUmi*  J.  Aothn  to  quiet  tlfle. 
Hb»  appeal  U  taku  from  a  Judgment  In 
f avOT  oi  r'^'T"**  fOxA  the  (»l7  qnestloii  in- 
TidTed  is  aa'to  tbe  locatton  of  llie  westmi 
boundary  Una  ct  Hie  randio  Pan.  de  Boblea. 
Ttie  randio  was  sorrejed  In  1800*  and  Its 
bonndaty  Unes,  as  far  as  It  Is  neoessazy  to 
examine  ttmn  for  tiie  purposes  of  tills  case, 
are  described  as  eommoicUig  at  a  post 
marked  R.  No.  8;**  tlien  west  84  cbalna 
and  20  Unks  to  a  post  mariced  "P.  B.  No.  4;** 
thence  south  2S5  chains  87  Unks  to  the  coc' 
ners  of  sections  31,  83,  S,  and  8.  Then  Is 
DO  dispute  either  as  to  ttie  location  of  P.  R. 
No.  3,  or  the  termlnatlMi  ot  the  west  line  at 
the  point  -where  the  foor  sections  comer, 
but  the  post  marked  "P.  B.  No.  4"  Is  de- 
stroyed; and  tills  Utigatltni  Is  the  result,  for 
the  location  of  the  oomw  where  tliat  poet 
originally  stood  Is  determlnatlTe  of  the  mer- 
its of  this  case.  The  township  of  govern- 
ment land  lying  immediately  west  of  the 
aforesaid  rancho  was  snrreyed  and  sectlon- 
Ized  in  1869,  long  after  the  title  to  the  nmcho 
was  settled,  and  its  exterior,  boundaries  final- 
ly  locaited.  Hence,  if  any  conflict  arises  be- 
tween these  respective  surreys,  the  grant 
survey  must  prevalL  Appellant  contends 
that  P.  R.  No.  4  should  be  located  by  running 
north  255  chains  and  87  links  from  the  cor- 
ner of  the  four  sections  mentioned.  Re- 
spondents insist  that  the  northwest  comer  ot 
the  rancho  should  be  located  by  running 
west  from  P.  R.  Na  3  84  chains  and  20 
links,  and  with  this  determlnatloQ  we  agree. 
The  northwest  comer  of  the  rancho  Is  lo- 
cated by  the  patent  at  a  post  marked  "P.  R. 
Na  4."  It  is  also  located  as  being  84  chains 
end  20  links  west  of  a  post  mariied  "P.  R. 
No.  8."  Hence,  It  is  not  only  located  by  a 
monument,  but  by  course  and  distance.  The 
location  ^  monument  is  valtieless,  for  the 
monument  has  disappeared.  Hence,  the 
course  and  distance  Is  necessarily  control- 
ling. If  the  patent  had  referred  to  no  monu- 
ment at  this  euner  ot  the  rancho,  but  had 


located  file  comer  slmp^  by  the  conne  and 
distance  given,  then  no  qnestlm  oonM  arise 
bat  that  the  comer  should  be  84  chains  and 
20  links  west  of  P.  R.  No.  8;  and  the  monn- 
ment  having  disappeared,  and  there  being 
no  oral  testimony  as  to  Its  former  location, 
the  ease  is  here  presented  as  If  no  monument 
marked  P.  R.  No.  4"  was  referred  to  in  the 
patent.  In  locating  P.  R.  No.  4,  the  court 
has  followed  the  footsteim  of  the  surveyor, 
rather  than  to  take  the  reverse  course,  and 
run  a  north  line  from  the  common  socrion 
comer,  and  this  is  the  proper  course.  There 
la  no  reason  why  the  nmrth  line  of  the  gmnt 
should  be  shortened  to  75  chains  and  59 
Unks,  which  Is  the  point  where  appellant  lo- 
cates P.  R.  No.  3.  and  thus  contradict  the 
caUs  of  the  patent  In  this  irgard,  in  order 
that  the  west  line  should  run  due  south,  and 
conform  to  the  calls  of  the  patent  If  the 
west  line  of  ttie  rancho  cannot  run  due  south 
wiOiout  shortening  the  north  line,  then,  as 
between  the  two  lines,  the  course  of  the 
west  Une  must  give  way,  for  It  runs  to  a 
monument,  and  the  monument  Is  controlling. 
The  question  here  itresented  Is  elementary, 
and  we  see  no  necessl^  for  a  cltntlon  of 
anthorlty.   Judgment  affirmed. 

We  concnr:  HARRISON,  X;  FATER- 
BON,  J. 


WREN  V.  WREN.   (No.  14,296.) 
(Supreme  Court  of  California.   Nov.  10,  1893.) 
HosBAvn  AXD  Wife — Aorebhekts  bstwbeh — 
Wife's  Barninos. 

L  Under  Civil  Code.  5  158,  allowing  hus- 
band and  wife  to  ent^  into  any  engaeement  or 
transaction  with  each  other  respecUag  prop- 
er^, and  section  159,  providing  that  they  may 
by  contract  alter  their  legal  relations  to  prop< 
erty,  and  section  190.  making  their  mutual  con- 
sent a  safBcient  consideration  for  snch  an 
agreement,  a  hasband  may  relinquish  to  his 
wife  his  rlriit  in  money  to  be  earned  by  her  in 
nursing  and  boarding  a  person,  so  that  she  mny 
sue  therefw  without  joining  him.  Read  t. 
Rahm,  4  Pac  Hep.  Ill,  65  Cal.  343,  explained. 

2.  She  is  sot  required  In  such  case  to  al- 
lege that  defendant  had  notice  of  the  agree- 
ment betwem  herscdf  and  hoshukd  wlien  the 
services  were  rendered. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  oC  San  BYandaeo;  Walter  H. 
Levy,  Jndgew 

Action  by  Wren  against  Wren.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Frank  J.  SulUvan.  for  appellant  Mich. 
MuUany  and  Wm.  Grant,  for  respondent. 

DB  HAVEN.  J.   The  phiintlir,  who  Is  a 

married  woman,  brought  this  action  to  recov- 
er (300  frcHu  the  defendant  for  personal  serv- 
ices as  a  nurse,  alleged  to  have  been  rendered 
by  her  to  him.  At  the  time  these  services 
were  rendered,  tbe  plaintiff  and  her  husband 
were  Uving  together,  and  the  defwdant  was 
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an  inmata  at  their  house,  bat  ndtber  the 
pUUutlff  nor  her  haBhand  was  under  any 
natnral  or  legal  oUlgatlon  to  care  for  the 
defendant  without  charge.  In  addition  to 
the  ft>regotng  facts,  It  Is  alleged  In  tlie  oom* 
idalnt  that,  prim-  to  the  rendition  of  the  serv- 
ices mentioned,  it  was  orally  agreed  between 
plalntllf  and  her  husband  that  she  should 
hare  and  receive  all  moneyg  earned  by  her  In 
mining  defSendant  as  her  sole  and  separate 
properly.  The  sapeilor  court  sustained  a 
demurrer  to  the  complaint,  and  flkeretqjkon  ren- 
doed  Judgment  in  favor  of  d^oidant. 

The  sole  question  to  be  determined  on 
this  appeal  la  whether  the  comiOalnt  shows 
that  the  f^nninga  oc  plaintiff  In  nursing  de- 
fendant became  her  separate  property,  or 
whether  sodi  eamlngs  constitute  community 
property,  for  which  her  husband  altme  has 
tiie  right  to  sue.  The  earnings  of  a  wife 
during  manlage  and  white  Uvlng  witit  her 
husband  and  In  his  house  are  community 
property,  and,  as  such,  are  subject  to  the 
management  oontrol,  and  disposition  of  the 
husband;  but  the  husband  may  rdlnquish 
to  the  wife  the  right  to  soch  earnings,  and 
when  he  has  done  so  they  become  the  sep- 
arate property  of  the  wife.  This  general 
proportion  la  not  disputed  by  defendant, 
but  he  ccmtrads  that  the  agreement  allied 
In  the  com|dalnt  did  not  bare  this  effect, 
because  It  related  to  future  eamings,  some- 
thing not  then  In  exlstoice,  and  therefore 
not  the  BUbJect  of  a  verbal  gift  We  do  not, 
however,  regard  this  agreement  as  consti- 
tuting a  "gift,"  pure  and  simple,  in  the  legal 
sense  of  that  term.  Section  158  of  the  Civil 
Code  provides  tbat  "either  husband  or  wife 
may  enter  Into  any  engagement  or  transac- 
tion with  the  other,  or  with  any  otiier  person, 
respecting  i/xopixtj  whldi  either  mlf^t  ft 
unmarried;''  and  section  168  oC  the  same 
Code  provides  that  a  husband  and  wife 
may  iff  omtract  altw  tb^  legal  rdations 
as  to  property;  and  the  succeedlnc  section 
maka  tlw  mutual  oonsent  of  the  parties 
thereto  a  sofilclent  cMuridentloii  fbr  such 
an  agreement  Under  these  sections,  there 
can  be  no  doubt  that  a  husband  and  wife  may 
agree  between  themselves,  without  any  other 
consideration  than  their  mutual  consent,  that 
mcmey  earned  by  fiw  wife  In  performing 
any  work  or  swlos  whldi  does  not  devolve 
upon  her  by  reason  of  the  marriage  relation 
shall  belong  to  her  as  her  own,  and,  whan 
money  has  been  earned  by  the  wife  under 
such  an  understanding  or  agreement  with 
the  husband,  it  is  her  seiiarate  property, 
and  she  may  maintain  an  action  to  recow 
the  sama  An  agreement  between  husband 
and  wife  1^  which  the  husband  rellnanlsbes 
all  chiim  to  the  earnings  of  the  -wUe,  Is 
one  which  rdates  to  the  acqulflltl<m  of  prop- 
erty by  the  wifb,  and  Is  an  engagement  or 
transaction  respecting  property,  within  the 
meaning  of  section  158  (tf  the  Civil  Code, 
ibove  fflted.   nils  same  aiiestion  arose  In 


the  case  of  RIl^  v.  Mitchell,  3B  Vtim.  I 
29  N.  W.  Bepw  588L   Under  aectloo  4,c9, 
of  the  General  Stiitntos  of  that  sutc;  OSTij 
husband  and  wtftt  ar»  given  the  ifght  n 
"contract  with  each  othw  as  fully  ss  It  tl« 
relati<m  of  husband  and  wife  did  ■«  a- 
Ist"  except  In  matters  concerning  icsl  estate; 
and  the  supreme  court  In  that  case  hdd  tint 
an  agreement  between  husband  and  Tift 
that  the  lattw  mi^t  reotfve  the  WHnrnw 
tlon  to  be  earned      her  In  mxtiring  a  botid- 
er  In  the  fomlly  gave  ber  the  rl^t  to  n± 
earnings,  and  the  conseaamt  right  to  main- 
tain an  action  for        purpose  of  eoDeetiEj 
the  same.   The  court  In  that  case  nli: 
"While  It  may  be  true  that  a  married  imui 
wIU  not  Boldy  by  virtue  of  the  provisiau  k 
Oea.  St  1878,  c  6D»  1 1,  be  entitled  to  moscn 
due  from  boarders  or  others  earned  by  ta 
In  and  about  the  keeping  and  mansgnvit 
of  the  family  honstibold,  time  can  be  w 
doubt  tliat  under  aectton  4,  name  chapw. 
she  may  become  entitled  to  reoeive  the  nne 
Xxf  virtue  of  a  ooatnct  betweeii  hendf  m 
her  husband.   We  do  not  mean*  by  this  tkc 
they  may  stipulate  for  a  pecuniary  comps- 
satitm  to  be  paid  by  one  to  Oie  other  tut  per 
forming  the  duties  that  pertain  to  ttw 
tlon,  such  as  caring  for  and  w*v***g**g  tbe 
family,  and  the  household  of  the  Ikmlly.  be 
confine  the  proposition  to  aervlces  veadmd 
to  others,  and  compensation  from  othen  fm 
such  services."  We  think  this  may  be  re- 
garded as  a  correct  statement  of  the  rij* 
given  to  husband  and  wife  to  contract  *hk 
eadi  oUier  In  rdatlon  to  the  savlnics  of  Oe 
wtfo  by  tbB  aeetknu  of  oor  own.  Civil  Code 
above  dtad.   It  must  be  conceded  that  then 
la  langoagB  found  In  the  oplnkn  atpOMtaai 
In  tbe  case  of  Read  v.  Bahm.  69  CaL  313.  < 
Paa  Rep.  Ill,  whlc9t  seems  to  sustain  tke 
ctmtentkm  of  defendant  here  that  the  al- 
leged agreement  betweoi  the  plaintiff  ai 
her  husband  was  In  the  nature  of  a  gift,  ud 
ineffectual  tor  that  purpose,  because  It  r- 
lated  to  future  eamtnga.   The  foDowfaiE  h 
the  language  eontalned  In  that  opinion 
ia  rdied  vpm  by  the  defendant:  'ttm 
can  be  no  doubt  that  any  indebtedness  d» 
from  Welsh  for  board  for  Wmnflf  and  sbbs 
was  due  to  the  community,  nor  eoidd  the  la- 
band  make  a  gift  to  his  wife  of  his  tnieiff 
in  what  should  be  paid  by  Welsh  for  sock 
board  in  the  future.   He  could  not  give  a« 
which  he  had  not  yet  aoqplreil.''   The  q*^ 
tltm  invcAved  In  that  case  rdated  to  die  ef- 
fect of  a  deed  made  by  tbe  wife  by  tike  dine- 
tlon  of  ber  hnsband  In  settlemrat  <rf  on  ia- 
debtedness  due  to  the  community,  and  the 
court  held  that  anch  deed  op«ated  aa  a  pft 
from  the  husband  to  the  wife.    As  this 
tbe  only  question  befoni  the  eoort  It  Is  en- 
dent  tiiat  its  attoitlou  was  not  perCcnlsilj 
called  to  the  dtffoent  matter  referred  to  b 
the  above  ouotatlon,  and  what  la  tbtn 
cannot  be  regarded  as  an  anthorltotlve  de- 
cision mno  tiie  point  proaentod  here.  Cs 
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plniDtlff  WBB  not  required  to  allege  In  her 
complaint  thtt  the  defendant  bad  notloe  of 
tho  agreement  between  herself  and  husband 
at  the  time  of  the  rendition  of  the  serrlcea 
mentioned  In  the  ecanplalnt.  Thla  point  was 
bI&o  passed  npon  In  the  case  of  IMley  t. 
MltcheU,  36  Minn.  3,  29  N.  W.  Rep.  588,  and 
we  think  was  there  correctly  decided.  It 
was  held  In  that  case  that,  when  there  la  no 
[laestion  of  set-off  existing  In  favor  of  the 
defendant  against  the  hnsbaiid  at  the  time 
>f  the  rendlUon  of  the  services,  it  makes  no 
llfTerenoe  whether  the  defendant  was  or  was 
lot  Informed  at  the  time  that  the  wife,  and 
lot  the  husband,  was  to  receive  the  pay  for 
luch  servloes.  Judgment  reveracd,  with  dl- 
-ectfons  to  the  superior  court  to  overrule  the 
lemnrrer  to  the  complaint  The  appeal  from 
he  order  sustalnlnsr  the  demurrer  Is  dls- 
nfssed. 

We  concur;  PATERSON,  J:  FTTZGER- 
LLD,  J.;  OAROUTTB,  J.t  HARRISON.  J. 


GLA.RKB  T.  BAIRD.  (No.  15,178.) 
SuEffeme  Court  of  OallfomUL  Nor.  10,  18BS.) 
Appui^Ricobd. 
On  appeal  by  plaintiff  from  an  order 
Acatlog  an  order  for  the  inspection  of  books 
t  account,  and  from  an  order  denying  a  mo- 
on to  strike  out  defoidant's  answer,  mi  error 
shown  where  the  record  states  that  final 
idgrment  was  rendered  for  plaintiff  several 
lonths  befor*  the  order  for  Inspection  was 
inde.  and  before  the  motion  to  sttu»  out,  and 
le  purpose  of  the  order  and  mcrtion  at  sndi 
time  fs  not  disdosad. 

Ck>nimlssioner8'  decision.  Department  2. 
.ppeal  from  superior  court,  city  and  ooonty 
r  San  Franctsoo;  J.  V.  Ooffey.  Judge. 
Action  by  Johanna  F.  Clarke,  admlnistra- 
Ix.  against  Andrew  Baird.  From  an  order 
icutlng  an  order  for  the  Inspection  of  books 
!  account,  and  from  an  order  denying  a 
otlon  to  strike  oat  defendant's  answer, 
alntlff  appeals.  Affirmed. 
AUred  Clarke,  for  appellant  H.  a 
tbaertaer,  ft>r  respondsnt. 

VANOIilBF,  0.  Tbe  transcript  contains 
ro  notices  of  appeal,— the  first  from  an  or 
■r  vacating  "an  order  for  lnq»ectlon  of  co- 
in books  of  account"  made  at  the  instance 

plaintiff;  and  the  second  "from  the  order 
rnylng  plaintiff's  motion  to  strike  out  the 
iswer  of  defendant,"  on  the  alleged  ground 
at  he  had  refused  to  give  his  deposition  In 
e  case.  The  transcript  consists  of  two  bills 

exceptloas,  one  to  each  order  appealed 
>m,  but  contains  no  part  of  the  pleadings  in 
e  action.  It  is  stated  In  each  of  the  bills  (tf 
ceptlon  that  "plaintiff  recovered  Judgment 
>veixiber  28,  1891,"  but  not  even  tbe  sub- 
ince  or  nature  of  the  judgment  is  stated, 
appears  that  the  order  tor  the  Inspection 

books  Qt  account  was  an  ex  parte  wder, 
ide  on  July  16.  1882,  sevoi  and  a  half 
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months  after  the  Jndgment  In  teror  of  plain* 
tiff,  and  that  the  order  vacating  the  above- 
mentioned  order  was  made  on  July  29,  1892. 
Plaintiff's  motlMi  to  strike  out  defendant's 
answer  was  hea.*d  and  denied  on  July  29, 
1892.  It  Is  difficult  to  conceive  what  lawful 
purpose  could  have  l>een  subserved  by  strik 
Ing  out  defendant's  answer,  and  Inspecting 
his  accounts  with  a  third  person,  (Hannah 
Wlttram,)  or  oven  with  the  plaintiff,  elglit 
months  after  final  Judgment;  and  surely  no 
such  purpose  Is  made  to  appear  by  the  bills 
of  exception.  From  aught  that  appears  In 
the  record.  It  would  seem  that  plaintiff 
should  have  moved  to  strike  out  defend- 
ant's answer,  and  to  lni^>ect  his  books  be- 
fore Judgment  if  she  was  entitled  to  such 
relief  In  that  action.  Had  she  done  so,  the 
action  of  the  court.  If  property  excepted  to, 
might  have  been  reviewed  on  appeal  from 
tbe  Jttdgmoit  As  tbe  record  disci oees  no 
error,  the  <nderB  appealed  from  aboold  be 
affirmed. 

We  oiHicnr:  BELCHER.  0.;  HATNES,  a 

UaFAKLAND  and  FITZGERALD.  JJ. 
For  the  reasons  tfven  In  the  foregoliig  oidn- 
ion  tbe  fsders  are  affirmed. 

DB  HAVEN.  J.  I  do  not  think  either  at 
the  orders  aiq>ealed  trom  an  appealable  wr- 
der,  but  as  tbe  practical  effect  of  a  dlsmlmal 
of  the  qtpeals  Is  tbe  same  as  their  affirm* 
anoe,  I  concur  In  the  Judgment  affirming  the 
sama 


ASBVADO  et  sL     ORB  et  aL  (No.  18,188.) 
(SuprMue  Gonrt  of  California.  Nor.  10,  1883.) 
iKiusOTtoir  —  DA.1UOS8  —  Action  ok  tub  Cisk— 
Bond — Plsadimo — Dbhubreb— Jubt. 

1.  An  aetlni  on  the  case  will  not  lie  for  im- 
properly suing  out  an  Injunction  unless  It  is 
charged  In  Qie  eompl^nt  as  an  abuse  of  the 
process  of  the  coort  through  malice  and  wlthont 
probable  cause. 

2.  Tbe  voluntary  dismissal  of  an  action  Is 
not  an  admission  of  want  of  probable  cause. 

8,  Where  It  is  not  alleged  m  an  action  on  an 
Injunction  bond  that  plaintiff  in  the  injunctlcni 
suit  is  a  party  thereto,  tlia  action  cannot  be 
maintained  against  him. 

4.  To  determine  the  liability  of  the  ob- 
ligors in  an  Injunction  bond,  the  volontatr  dis- 
missal of  the  suit  by  plaintiff  has  the  same 
effect  as  a  decision  of  Uie  court  that  the  In- 
junction was  Imprc4)erly  sued  out 

5.  In  an  action  on  an  Injunction  bond  de- 
fendants cannot  escape  iiability  on  the  sround 
that  the  writ  of  faunnctlon  was  amUguous, 
and  should  not  have  been  obeyed,  as  they  are  in 
no  position  to  make  such  an  objection. 

6.  A  demurrer  to  a  complaint  containing 
two  counts  cannot  be  sustained  If  dther  count 
Is  good. 

7.  A  joint  demurrer  by  several  defendants 
must  be  overruled  if  tbB  oun^alnt  Is  good  as 
to  either  of  them. 

8.  A  complaint  Is  not  necessarily  defective 
Id  which  there  Is  united  with  some  defendants 
another  against  whom  no  liability  is  shown, 
and  an  order  overruling  a  demurrer  for  mis- 
joinder of  parties  is  not  reversible  enor  If  tho 


ASETADO  V.  OBE. 
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right!  of  the  p«rtiM  baf*  not  been  prejudiced. 

9.  Hie  fact  that  the  court  ezcuaed  a  joror 
U  no  noand  for  reversal  where  no  exception 
was  taken  hr  appellants  to  the  jurors  who  tried 
the  case,  aod  It  does  not  appear  that  the?  did 
Dot  have  an  opportaoitj  to  exercise  all  the  per- 
emptoT7  challenges  allowed  them. 

Department  1.  A-ppeal  from  stqwrlw  ooart, 
Siskiyou  county;  J-  3.  Beard.  Judge. 

AcUon  by  Joseph  Asevado  and  otben 
agatuBt  Thomas  Orr  and  other*.  From  s 
judgment  for  plaintllK^  defendants  aj^eat 
Rerersed  In  part 

Warren  &  Taylor  and  T.  M.  Osmont.  for 
appellanta.  OUUs  &  Tapsoott,  fbr  respond- 
ents. 

HARRISON,  J.  The  appelant  Thomas 
Orr  brought  an  action  In  June.  1801,  against 
the  respondents  In  the  superior  court  of 
SlsUyou  county  to  restrain  them  from  de- 
positing any  sand  or  gravel  in  Nwth  Fotk 
Comlsb  ditch,  and  from  diverting  the  waters 
of  Main  Oreenbom  creek  from  said  ditch 
during  a  certain  portion  of  each  day;  and  Im- 
mediately after  the  commencement  of  the 
action  ■procured  a  writ  of  Injunction  to  is- 
sue out  of  the  court,  which  was  served  on 
tbe  plaintiffs  h^eln,  restraining  them  pend- 
ing the  litigation  from  doing  the  acts  com- 
plained of.  For  the  purpose  of  ^ocurlng  the 
Issuance  of  the  Injunction  tbe  plaintiff,  In  ao 
cordnnce  with  the  order  of  the  Judge  there- 
for, filed  an  undertaldng  In  tbe  amount  of 
(500,  executed  by  the  other  appdlants  here- 
in, conditioned  "Uiat,  In  case  tbe  said  Injunc- 
tion should  issue,  the  said  plaintiff,  Thcunas 
Orr,  would  pay  tbe  defendants  In  tbe  said 
flction  such  damages,  not  exceeding  tbe  sum 
of  $500.  as  Xhe  defMidants  therein  might  sns- 
tain  by  reason  of  the  said  injunction.  If  the 
said  superior  court  should  finally  decide  that 
the  said  plaintiff,  Thomas  Orr,  was  not  en- 
titled thereto."  In  December,  1891,  the  ac- 
tion was  dismissed  upon  motion  of  the  plain. 
tllTs  counsel,  and  thereafter  tbe  respondents 
herein  brought  this  action  against  Orr  and 
the  sureties  on  the  undertaking  to  recover 
the  damages  sustained  by  reason  of  tbe  in- 
junction. The  complaint  contains  two 
counts, — one  against  Orr,  idaiming  the  sum 
of  $0,150  for  damages  resulting  from  the  Is- 
suiince  of  tbe  Injunction;  and  the  other 
against  the  sureties  upon  their  undertaking 
to  respond  in  the  sum  of  $500  for  the  amount 
of  such  damages.  The  defendants  jointly  de- 
mui-red  to  the  complalut,  and,  their  demur- 
rer having  been  overruled,  they  answered  tbe 
complaint,  and  a  trial  was  thereafter  had  in 
vhlcta  tbe  Jury  found  that  the  plaintiffs  bad 
suffered  damages  in  the  sum  of  $760.  Judg- 
ment tor  that  amount  was  entered  against 
the  appellant  Orr,  and  tor  $500  against 
the  otlier  appellants.  From  this  judgment 
tbe  defendants  have  appealed. 

1.  In  Robinson  v.  Kellum,  6  Cal.  399,  an 
action  was  brought  against  the  defendant  to 
recover  damages  for  wrongfully  suing  out  an 


Injunction  agiUnst  the  plalntHI,  and  upon  tbe 
appeal  from  tbe  Judgment  rendered  therplo 
in  favor  of  the  plaintiff  tbe  court  snld:  "An 
action  on  tbe  case  wHl  not  He  tor  impropoly 
suing  out  an  Injunction,  onleaa  It  Is  ctaarged 
In  the  declaration  as  an  abuse  of  the  pTocess 
of  the  court  through  malice  and  without 
probaMe  cause.  If  the  act  complained  at 
is  destitute  of  these  ingredlratn,  tlien  tbe  <ui- 
ly  remedy  of  the  Injured  party  Is  an  actioa 
upon  tbe  injunction  bond,  which  Is  KpedaDj 
provided  by  the  statute  as  a  protecUoo 
against  injury,-  even  without  malice;**  and 
reversed  the  Judgment  because  tbe  compliint 
failed  to  aver  those  facts.  To  tbe  same  ef- 
fect are  the  following  auUioritles:  Oox  v. 
Ti^lor,  10  B.  Mon.  17;  Manlove  Vl<*.  55 
Bfiss.  567;  Burnett  v.  Nicholson,  TO  N.  a 
MS;  Hayden  v.  Keith.  32  Minn.  277,  20  X. 
W.  Rep.  195;  Lawton.v.  Green,  64  N.  T.  330; 
High,  InJ.  i  1648.  Tbe  courts  of  tbe  sUte 
are  o}?en  to  ev^y  citizen  for  the  redress  of 
his  wrongs,  and  unless  he  Is  at  liberty  to 
seek  sadi  redress  without  rendering  himself 
liable  In  damages  to  tlie  def«idant  In  oaae 
he  shall  fail  to  establish  his  complaint,  this 
right  would  in  many  Instances  be  a  barren 
privilege.  The  law  has  provided  that  In  cer- 
tain classes  of  actions  a  defendant  may  he 
restrained  during  the  pudency  ot  the  action 
from  enjoying  property,  or  exerdslng  domin* 
l<Ht  over  the  same,  where  his  rl^t  to  the 
pit^erty  or  of  dominion  Is  controverted 
the  plaintiff;  and  In  such  case*  the  idain- 
tlff  is  required  to  indemnify  tlie  d^^endaot 
against  any  injury  that  he  may  sustain  from 
such  restraint  if  it  shall  be  finally  deter- 
mined that  the  plaintiff  did  not  have  a  cansp 
of  action.  The  amount  of  Oils  undertaking 
Is  fixed  by  the  court  as  the  measure  of  dam- 
age to  be  stistalned,  and  Is  the  limit  of  the 
defendant's  right  of  recovery.  It  is  to  be 
assumed  that  the  court  has  properly  exer- 
cised Its  discretion  in  determining  thi» 
amount;  but  if,  at  any  time  pending  the  liti- 
gation, It  should  be  made  to  Appe&r  to  the 
court  ttiat  tbe  undertaking  ta  insuffidoit.  It 
would  have  the  power,  and  It  would  be  Its 
duty,  to  require  an  Increase  of  the  under- 
taking as  the  condition  of  allowing  the  plain- 
tiff to  continue  the  lnjtmctI<HL  It  Is  only 
when  the  process  of  the  court  Is  abased,  or 
when  the  plaintiff  seeks  to  avail  himself  of 
Its  power  to  harass  or  Injure  another  by  su- 
ing him  upon  a  diaige  In  which  he  la  con- 
scious of  having  no  right  of  action,  that  be 
becomes  amenable  In  damages  for  bringing 
such  suit  Sudi  an  action  to,  however,  to 
the  nature  of  a  malicious  prosecution,  and 
In  any  action  to  recover  damages  therefor 
want  of  probable  cause  and  malice  are  es- 
sential* Ingredients  to  the  complaint  and 
must  be  clearly  alleged  and  proved  in  ordo-  to 
sustain  the  action.  Ckn  v.  Taylor,  snpn. 
Ttie  complaint  In  the  present  case  does  not 
aver  either  malice  or  want  of  probable  cause, 
end  therefore  falls  to  diow  any  cause  of  *c- 
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ion  agaliut  fbft  defenOaiit  Orr.  Tbe  cooten- 
ion  on  the  part  of  the  respondentB  tbat 
lut  Tohmtary  dismissal  of  the  action  wm  en 
dmlfldon  1^  the  plaintiff  ttiat  be  bad  no 
roboble  canee  for  commenetns  it,  Is  not  ten- 
blew  The  idalntifl  may  hare  commenced 
tifl  actum  In  good  ffetth,  and,  tai  the  absence 
f  auf  aTerment  to  the  oontruy.  it  must  be 
o  assnmed;  but  1^  after  Hs  cMnmencemait, 
«  had  boKHne  aatlsfled  that  be  would  not 
«  able  to  eataldUb  bla  allegatl(His,  tither 
7  reason  of  baring  been  origlnaU^  mlsln- 
(Hined,  or  because  he  was  unable  to  procure 
Fitnesses  In  mpport  fliemif,  good  fiUtb 
DWSTds  tho  defendants  woidd  prompt  him 
0  dismiss  Hie  action,  rather  than  to  force 
hem  to  the  aanojance  and  troaUe  of  con- 
esting  bis  dalms  at  a  trial  It  Is  not  al* 
>ged  that  the  appeHant  Orr  was  a  party  to 
be  oodertaklng  filed  Iqr  him  npon  the  Isso* 
nee  ot  the  writ  <xr  Injtmctlai,  and  oonse- 
uently  he  Is  not  Uable  ttioraon.  Undsay  t. 
^Dt,  4  CaL  89;  Ohlrad^  r.  Bonriand.  82 
!al.  588.  It  follows  that  the  complaint  falls 
i>  state  any  cause  of  action  against  Orr,  and 
bat  the  Jndgmoit  r«id«ed  against  him  was 
rlthout  authority,  and  most  be  rerwsed. 
2.  The  appellants  Bohnert  and  Walbridge 
greed  by  their  nndertatdnf  fliat  fliey  would 
^  to  the  platntllte  her^  aay-damagest 
rUch  they  might  soataln  by  reason  of  the 
isnance  of  tbe  injunction.  Their  liability 
spends  slmj^y  upon  proof  tiiat  the  injunc- 
lon  was  Issued,  that  the  defendants  suffered 
amagee  thereby,  and  that  the  court  has 
e<4ded  that  the  plaintiff  was  not  eDtliled  to 
be  InJUDoUon.  ^e  TohHrtary  dlsmlssel  ot 
be  action  by  tiie  plaintiff  had  the  same  ^- 
ect  as  a  dedslon  of  the  court  that  he  was 
0*  entitled  to  the  Injmicticm,  (DowIIng  t. 
'<riack.  IS  OaL  026;)  and  the  evidence  before 
he  jury  was  snfflctent  to  justify  its  verdict 
or  the  amount  In  which  It  was  rendered. 
%e8e  appdlants,  however,  n^  that  thtir 
emurrv  to  the  complaint  should  have  been 
ustalned.  T^ey  united  wMb  Orr  In  a  gen- 
ral  demurrer  to  the  complaint  upon  the 
rounds  that  it  did  not  state  facta  soffldent 

0  constitute  a  cause  of  actlcHi;  tliat  there 
ras  a  misjoinder  of  portlee  defendant;  and 
hat  several  causes  of  action  were  Improperly 
inited,  vis.  an  action  on  the  case  tor  dam- 
^8,  and  an  action  upon  a  special  contmct 
'he  demurrer  upon  the  two  latter  grounds 

1  In  reality  btit  one»  as  the  spedflcatlon  for 
aisjolnder  of  parties  states  aa  Its  groond  the 
oining  of  an  action  against  Orr  for  damages 
rltb  an  action  against  these  appellants  upon 
heir  txmd;  but,  assuming  the  demurrer  to 
>e  sufflcioit  in  form,  we  tiilnk  It  was  prc^ 
rly  overnded.  'nie  second  coont  In  the 
ompIalDt  suffldently  states  a  cause  of  action 
gainst  these  appellants  upon  their  undertalc- 
og,  and  a  demurrer  to  the  entire  complaint 
annot  be  sustained  If  either  of  the  counts 
I  good.   So,  also,  a  Joint  demurrer  by  all 

the  iflsfaodaats  must  be  0T«niled  If  th» 


eom^aint  Is  good  against  either  of  them. 
A  comirialnt  Is  not  necessarily  defective  In 
whltih  there  Is  united  with  some  defendants 
another  against  whom  no  liability  Is  alleged 
or  recovery  sought,  and  an  order  or«TuIlng 
a  demurrer  fnr  mliijolnder  of  parties  defend- 
ant does  not  constitute  a  reversible  error  If 
It  can  be  seen  that  the  ri^ts  of  the  parties 
bare  not  been  prejudiced.  The  complaint 
in  12ie  iffeBCUt  case  seem  no  recovny  against 
these  appdlants  except  v^oa  th^r  undertak- 
ing, and  it  is  evident  ttiat  their  rights  could 
not  be  prejudicially  affected  by  the  fact  that 
ttelr  prindpBl,  who  did  not  unite  with  them 
ta  the  undertaking,  has  been  made  a  code- 
fOidant  The  repetltitm  in  the  seccmd  coimt 
of  the  complahit  of  the  matt«B  set  forth  In 
the  first  count,  and  whldi  affect  Orr  alone, 
may  be  regarded  as  mdrely  surplnsage.  and, 
aa  these  matters  are  Insnfflcient  to  constitute 
a  cause  of  action  against  Orr,  th^  could  not 
have  Injured  the  aj^dlants.  In  Stark  r. 
Wellman.  96  OaJ.  400,  31  Pac.  Rep.  259,  the 
two  causes  ot  action  which  the  plaintiff  had 
united  In  his  complaint  were  against  tht^ 
same  defendant,  and  it  was  hdd  that  the 
staitote  gave  him  the  ri^t  to  object  to  th^r 
being  so  united.  In  the  present  case,  how- 
«ver,  the  causa  of  action  alleged  against 
Orr  is  dlff««nt  from  the  oaose  ot  action 
alleged  against  these  appellants;  and,  where 
the  substantial  rUfiits  of  the  parties  have  not 
been  affected  by  a  misjoinder  of  causes  ot 
action,  a  Jndgmoit  that  is  reodered  after  a 
trial  of  the  case  upon  Its  merits  should  nut 
be  reversed  because  the  court  overruled  a 
demurrer  (or  such  mlBjoInder.  Reynolds  v. 
Lincoln,  71  Oal.  183,  9  Pac.  Rep.  176.  and 
12  Pac  Rep.  449. 

The  action  of  the  court  in  excusing  the 
juror  De  Witt  did  not  give  to  the  defendants 
an  available  exception.  Assiuning  OiaX  he 
was  oHnpetent  to  be  a  juror  lu  the  case,  It 
does  not  appear  that  the  defendants  were 
prejudiced  by  his  exclusion.  Their  right  to 
have  the  cause  tried  by  an  Inipartlal  jury 
did  not  £$ve  them  the  ri^t  to  have  It  tried 
by  any  particular  Jurors.  No  exception  was 
taken  by  them  to  any  of  the  jurors  who  tried 
the  cause,  and  it  does  not  appear  that  they 
did  not  have  an  opportunity  to  exerolse  all 
the  peremptory  challenges  allowed  them. 

The  court  did  not  err  In  refusing  to  lo- 
stroot  the  Jury  that  the  writ  or  hijunctlon 
was  void  by  reawn  of  Its  ambiguity,  and  that, 
therefore,  the  plaintiffs  were  not  entitled  to 
damages  because  of  their  obedience  to  It 
They  were  botmd  to  obey  the  spirit  as  well  as 
the  letter  of  the  Injunction,  and  were  Justi- 
fied In  acting  so  as  not  to  render  themselves 
llaUe  for  a  contempt  in  disregarding  it  on  the 
ground  that  It  was  ambiguous.  It  does  not 
llr>  In  the  mouth  ot  one  who  has  secured  an 
injuaotion  whldi  Is  amblgunu:i  In  Its  terns 
to  object  to  Its  obedience  on  the  part  of  the 
defendants,  or  to  their  claim  for  reoompenfie 
tor  the  damage  ttiey  have  sustained  thweby. 
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The  appellant  Orr  obtained  the  writ,  served 
it  np<Hi  them,  and  must  be  deemed  to  hare 
iutended  a  compliance  with  its  terms  on  their 
part  in  some  form.  Tf  they  hare  done  so, 
aud  liare  suffered  damage.  It  is  not  for  him 
to  say  that  they  misconceived  the  terma 
whlcli  he  caused  to  be  Incorporated  therein. 
Webb  V.  Laird,  (Vt)  20  Atl.  Rep.  899.  His 
acquiescence  In  tiielr  obedience  must  be  ac- 
cepted as  his  own  construction  of  the  man- 
ner in  whl(^  he  intended  It  to  be  obeyed, 
and  hts  boDdsmen  are  liable  nimn  their  un- 
dertaking for  the  damages  consequent  there- 
on.  The  Judgment  against  the  appellant  Orr 
is  reversed,  and  the  Judgment  against  the  ap- 
pellants Bohnert  r.nd  Walbridge,  and  the  or^ 
der  denying  a  new  trial,  are  affirmed. 

We  concur:  BEATTaT,  0.  J,;  GAROinrrB,  J. 


BUTLER  T.  ASHWORTH  et  al.  (No. 
15,39e.) 

(Snpreme  Court  of  California.   Not.  13,  1893.) 
Appb*l— Notice— Bond. 

1.  Under  Code  Civil  Pzoc.  I  1040,  dedai^ 
ing  a  notice  without  the  title  of  the  action  or 

Proceeding  in  which  It  Is  made,  or  with  a  de- 
ective  title,  as  valid  and  effectual  as  if  dnl; 
entitledj  if  it  intelligently  refers  to  the  action  or 
proceeding,  a  notice  of  appeal.  In  which  a  mis- 
take is  made  In  the  first  name  of  respondent 
in  the  title  of  the  action,  la  sufficient  where  It 
is  duly  mtltled  as  to  the  court  and  the  depart- 
ment Id  which  the  action  was  tried,  and  intel- 
ligently refers  to  the  nnmber  of  the  cause,  and 
to  the  iudgment  and  order  appealed  from. 

2.  Where  the  undertaking  on  appeal  names 
the  court,  and  the  department  thereof,  In  which 
the  action  was  tried,  gives  the  number  of  the 
cause,  and  accnrately  describes  the  jadgment 
and  order  appealed  from,  but  ccmtains  a  mis- 
talce  In  the  nrst  name  of  respondoit  in  the 
title  of  the  caas&  a  Justice  of  the  loiNreme 
court  may.  under  Oode  dvl)  Fro&  |  954,  allow 
a  new  mraertaUng  to  be  filed. 

Department  L  AiK>eal  from  superior  court, 
city  and  county  of  San  Frandsco;  O.  W. 
Slack,  Judge. 

Action  by  Hannah  Butler  against  Thomax 
Ashworth  and  others.  From  a  Judgment  for 
plalntifC,  and  from  an  order  denying  a  mo^ 
tlon  for  a  new  trial,  defendants  appeaL  Re> 
spondent  moved  to  strike  the  tranao'lpt  from 
the  flies  and  to  dlsnilflB  the  appeaL  Uotlona 
denied. 

Humphrey  A  Welch,  (W.  0.  Bnmette,  at 
oounaelO  for  appdlanti.  Geo.  B.  MeirUi, 
for  re^KHidait. 

PATBB80N,  J.  Reep<mdent  has  moved  to 
dlsmiaa  the  appeal  ber^  and  to  strike 
from  the  flies  the  transcript  on  mppekL  In 
preparing  bla  notice  of  anneal,  oounsd  for 
the  appellant  wtllled  the  cause  "Emma 
Butler  vs.  Thomas  Ashworth  et  al.,"  and  it 
is  claimed  that  this  Invalidates  the  ai^eaL 
An  affidavit  has  been  filed  In  which  coun- 
sel for  appellant  states  that  the  mistake  was 
caused  by  the  fact  that  when  he  waa  em* 


(Eia. 

ployed  fn  tbe  case  he  placed  his  printe 
papers  for  use  therein  In  an  enrdope,  ud 
Indorsed  the  same  with  the  title  of  tbe  u- 
tion,  but  in  doing  so,  through  InadvcTttm 
and  mistake,  wrote  the  pinintlfri  nami 
therein  as  Emma  Butler,  and.  In  preparing 
tbe  notice  of  ai^eal  and  other  papers  la 
which  the  mistake  as  to  plalntlfTs  name  oc- 
curred, he  wrote  tbe  same  from  the  title  <tf 
the  cause  aa  the  same  appeared  upon  said 
envelope,  and  never  discovered  the  mistake 
until  he  was  preparing  tbe  transcript  to  bt 
used  on  appeal  herein.  Section  1(M6,  Coil>' 
Civil  Proc.,  provides  that  "an  affidavit  a> 
tice,  or  other  paper,  without  the  title  ot  tbe 
action  or  proceeding.  In  which  It  Is  made,  or 
with  a  defective  title,  is  as  valid  and  effectml 
for  any  purpose  as  If  duly  entitled,  if  it  Int^ 
llgently  refer  to  such  action  or  proceeding." 
The  notice  In  queatlcm  la  duly  entitled  as  to 
the  court,  and  the  department  thoeof  ii 
which  tbe  action  was  tried,  and  intriiigihlj 
refers  to  the  number  of  the  cause,  and  to  tbe 
Judgment  and  order  denying  the  defendant's 
motion  for  a  new  triaL  In  pr^;>arlng  tbe  un- 
dertaking on  appeal,  counsel  tor  appellant 
maue  the  same  mistake,  but  aa  the  undatak- 
Ing  names  the  court  and  department  tbereot 
gives  tbe  number  of  the  cause,  and  accuratrij 
describes,  the  Judgment  and  order  dwjiitt 
tbe  motion  for  a  new  trial,  we  think.  If  tbe 
defect  la  a  material  one,  the  case  comes  vldi- 
In  the  provisions  of  section  954,  Code  <M 
Proc.,  which  authorizes  tbe  filing  of  a  new 
undertaking,  approved  by  a  Justice  of  tbe  »- 
preme  court  A  request  to  file  such  asder 
taking  was  made  at  the  hearing,  and  granted. 
The  motion  to  strike  the  transcript  tioja  tbe 
flies  Is  denied.  The  modon  to  dismiss  thr 
appeal  Is  also  dented,  an  undertaking  ap- 
proved by  the  <fliief  Jostloe  of  tUa  eonit  h■^ 
ing  been  filed  Iierefn. 

We  concur:  HARRISON*  X;  DB  EJ^ 
YDN.  J. 


ffTATB  V.  DSCKBB. 
(Snpnaae  Ooort  at  Kansas.  Kov.  11, 19U 

RsMOVT^e  BmLOiNS  fboh  MoBToiAaD  FsoFnn 

iTTTOBMATIOir  —  ElSSBKTlAI.  AtiBOiTIOin  - 

Cbihinal  Fractiob— lionoH  roa  Niw  Tsuir- 

BorrioiBitaT  or  IxFoniuTiozr. 

L  In  a  prosecution  under  paragrt^ 
Oen.  St  1889.  making  It  unlawful  to  remofe 
buildings  from  real  iHrcvnty,  upon  wbiA  tbm 
is  an  unsatiafied  mortage,  only  recorded,  vi» 
oot  first  obtaining  from  the  mort^axee,  n 
agent  or  assign,  written  permisdon  for  no 
removal,  it  is  necessary  to  allege  in  tlM  indict- 
meet  or  information  that  the  rcnovtl  vai 
made  without  permission  from  the  mortafW' 
his  agent  or  assign,  and  an  information  laisac 
this  averment  Is  insuffideut  to  nistaln  a  t» 
vicdon. 

2.  Where  what  Is  termed  a  motioa  to  «t 
aside  a  verdkt  and  to  grant  a  new  ttUI  at- 
tains a  ground  distinctly  challenging  the  svb- 
ciencT  of  the  infivmation,  it  will  be  tmted  u 
a  motion  In  aneet  of  judgment  wUcb  wffi» 
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a  determination  of  Uw  inffietencr  of  the  etw- 
mcDtB  coDtalned  In  the  Information. 

(Syllabus  bjr  the  Court) 

Appeal  from  district  court,  StafMEd  ooimtr; 
J.  K.  BaU7>  Judge. 

E.  S.  Decker  was  convicted  of  onlawfoUr 
remoTlng  bulldingB  from  mortgased  properly, 
and  appeals.  Reversed. 

Gampbdl  ft  Tajlor.  for  appelant  John  T. 
IAMs»  Atty.  Ote.,  and  a  a  JannUm  £or 
tbe  Statew 

JOHNSTON,  J.  This  la  a  proaecutlon  Cor 
the  unlawful  removal  vi  tmUdlngs  from  mart* 
saged  real  eatate  without  permission.  Qen. 
St.  1889.  par.  3900.  There  waa  a  convlctiOD, 
followlnt  which  tha  dtfeodant  waa  adjudged 
to  pay  a  fine  of  $100^  and  tw  Imprlscmed  In 
tbe  county  Jail  for  a  pwiod  of  60  days. 

The  principal  question  presented  upon  tbe 
appeal  arlsea  upon  the  aUegatlona  of  the 
InfUmatlon.   It  chaqEes  the  removal  <tf  a 
tMun  from  a  certain  lot  In  the  dty  of  Bt 
John,  StaffOTd  county.  up«i  which  there  ma 
an  unsatisfied  mortgace  of  record,  which  la 
deacribed;  that  tbe  aame  remalna  nnsatla- 
lled;  and  then  fonowa  tbe  avermoit  "Out 
■aid  bam  waa  ronoved  ttom  said  lot  8  by  tbe 
defendant      8.  DetAtf,  without  flrat  ob- 
tainluf  fkmn  the  mortgagee  cr  Ua  agent 
written  pwmlasint  for  the  removal  of  said 
bam,"  etc.   The  informatfam  contained  no 
allesatloD  that  permission  for  tbe  removal 
had  not  been  obtained  from  the  assign  of 
the  mortgagee.   This  was  an  esaoitial  aver- 
ment  Under  the  atatnt^  the  act  oC  re- 
moval  becomea  criminal  only  when  tt  la 
made  without  written  pmnission  "from  tbe 
nuMtgagee,  bla  agent  or  aaatgn."   In  flila 
caae  It  appeara  from  the  fbrecloaure  itfoceed- 
inga  that  tbe  mortage  and  not»  which  it 
aecnrea  have  actually  been  transferred  by 
the  mortgagee  to  another,  and,  if  Decker 
obtained  pwmlaalon  to  remove  the  bam  from 
the  person  to  whom  th^  were  transfored, 
no  offense  waa  committed.   The  want  of  per* 
mlaslon  brtng  an  easentlal  elenmit  of  the 
crime.  It  waa  necessary  for  tbe  state  to  al- 
lege tt   In  charging  tbe  Jury,  the  triti  court 
atatea  that  tbe  prosecution  must  prove  the 
want  of  permission  from  tbe  mortgagee,  his 
agent  or  assign,  but  it  did  not  require  it  to 
be  alleged,  and  we  And  no  attempt  to  prove 
a  want  of  pmnlsalon  ftom  the  peraon  to 
whom  tbe  mortgage  waa  transfored. 

Gonnsd  for  tbe  state  contend  that  the  ques- 
tion cannot  be  raised  now,  for  tbe  reason 
that  the  objection  waa  not  raised  by  a  mo- 
tion to  quash,  or  by  a  motion  In  arrest  of 
Judgment  No  motion  to  quash  was  filed, 
but  in  the  motion  t<a  a  new  trial  tbe  suffi- 
ciency of  tbe  Information  was  distinctly  chal- 
lenged. One  of  the  grounds  for  setting  aside 
tbe  verdict  was  "that  the  Infra^atlon  does 
not  state  facts  snfflclent  to  constitute  an  of- 
fenae  against  the  statute."  This  av«*ment 
waa  anffldent  to  cfballenge  the  attentiui  of 


the  court,  and  to  require  onr  consideration  of 
the  Bufilclency  of  the  information.  State  v. 
Jessup,  42  Kan.  422,  22  Pac.  Rep.  627.  Tteat- 
ing  the  motion,  then,  as  one  In  arrest  of 
Judgment  we  are  compelled  to  hold  that  tbe 
information  is  insufflcient  to  sustain  the  con- 
viction, and  hence  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings.  AH  tbe  Juaticeo  concurring. 


HUNTBB  V.  CROSS. 
(Supreme  Court  of  Kansas.  Nov.  11,  1808.) 

APPBAL— DlBHIBSAL— SbbTIOB  OF  CABB. 

Where  the  only  thine  la  the  recrad  to 
show  Berrlce  of  the  "case  on  defendant  In 
error  1b  on  lndors«nent  thereiHi  that  "the  fore- 
going is  O.  K.,**  Bigaed  Y/f  bis  attorney,  and 
dated  after  the  expiration  of  the  time  given  by 
the  court  in  which  to  make  a  case,  the  wilt  tuF 
error  will  be  diBmissed. 

Brror  from  district  court  Wllsm  county; 
L.  Stlllwell,  Jndgfc 

Action  by  Mari<m  Croaa  against  Robert 
Hunto*.  Tbav  waa  a  Judgmnt  for  plain- 
ttft  and  defoidant  brings  error.  Dismissed. 

Q90.  F.  Tlbl,  for  plalntlfl  In  enor.  a  S. 
Reed,  for  defendant  in  amor. 

PBR  CnsiAM.  na  raotHTd  fslla  to  show 
any  service  of  tbe  caae  iriilch  la  attached  to 
the  petition  in  error  on  tbe  defendant  in  er- 
ror, or  his  counsel,  and  tax  that  reason  ob- 
Jecthm  Is  made  to  ita  ocm^etatlon.  On 
February  2A,  ISOO,  defoidant'a  motion  for  a 
new  trial  Waa  ovwmled,  and  he  waa  given 
00  daya  to  make  a  case.  Tbe  only  thing  in 
the  record  tending  to  show  service  on  the 
plaintiff  Is  an  indorsem«t  aa  foUowa:  "Ths 
fwegolnK  Is  O,  K.  May  27, 1880.  T.  J.  Hud- 
son." This,  It  win  be  perceived,  was  bmg 
after  the  expirati<m  of  the  60  days,  and  coun- 
sel had  no  power  to  extend  the  time  allowed 
by  tbe  oourt  No  eztotalMi  waa  granted  by 
the  Judge  at  any  time.  Inauranoe  Oa  v. 
Koons.  26  Kan.  215;  Dunn  v.  Travis,  45  Kan. 
541,  28  Paa  Rep.  247.  The  case  will  be  dis- 
missed. 


UOBIARTT  et  al.  v.  BOARD  OF  OOBTRS 

OF  MORRIS  GODNTT. 
(Sniweme  Court  <mF  Kansas.  Nov.  11,  1808.) 
LuBiLrrr  of  Cooktt— Panmwo  o»  Tax  List. 
.  Printers  who  publish  a  delinquent  tax 
list,  and  fail  to  make  and  tranamit  to  the  coun- 
ty treasurer  the  affidavit  required  by  section 
108,  c  107,  Oen.  St.  1889,  cannot  recoTer  pay 
for  BQch  pobHcation  from  us  county. 
(Syllabos  fay  the  Court) 
Brror  from  -llstrlct  court,  Hcffria  oonuty; 
M.  B.  Nicholson,  Judge. 

Action  by  Moriarty  A  Wallor  against  tbe 
board  of  county  commissioners  of  Horrls 
county  to  recover  tor  printing  dtme  for  de- 
foidant.  TtaNO  waa  Judgment  for  dtfFoadant 
and  plalntiflM  bring  orror.  AiBrmed. 
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Malc^  A  KtSlitjf  for  ^atlffa  la  ecrw. 
J.  K.  Owent*  for  detakbuoit  in  exror. 

ALIiBN,  J.  The  plalittUh  In  oror  ine- 
aentod  the  board  d  county  oommlaaloaen 
of  MotrU  counter  a  bUl  of  $396.90  tar  prints 
\ng  a  ddlnqnent  tax  list  tor  the  7«ar  1889. 
The  board  disallowed  the  claim,  becanee  the 
printer's  alSdaTlt  bad  not  been  filed  wltbln 
14  days  after  the  last  pabUcatloa  of  the 
list  PlalntUb  appealed  to  the  district  ooort 
where  Judgment  was  altered  against  them. 
Sectioa  106,  o.  107*  Oen.  St  1S80.  prortdes: 
"Every  prlntw  who  shall  pnbllsh  sudi  list 
and  notice  tihaSl  immediately  after  the  last 
puUicatlon  thereojC,  transmit  to  the  trees* 
urer  <tf  the  pn^w  ooontr  an  afOdarlt  of  snch 
pnbllcatlmi,  made  bj  sodi  person  to  whom 
the  fact  of  pnbUcatioa  shall  be  known;  and 
no  prlntn  diaU  be  paid  for  sodi  publication 
who  diall  fall  to  transmit  snch  aflldaTlt  with- 
in fourteen  da^  after  the  laet  piAlicatlan." 
It  Is  ecmceded  that  the  plalntUfs  failed  to 
Ole  the  aflldaTlt  reipiind  br  the  statute 
urtthln  14  days  after  the  last  imbUcatlon. 
The  Talldlty  and  dEect  of  this  requirement 
of  the  law  has  been  passed  upon  and  uptield 
by  this  conrt  F<kc  t.  Onm,  88  Kan.  800, 
18  Pac.  Rep.  800;  Blandiard  t.  Hatdier, 
40  Kan.  860,  20  Pae.  Rep.  15.  There  la  no 
force  In  the  contention  that  this  section  of 
the  statute  glres  the  board  ct  county  com- 
mlasloners  poww  to  enforce  a  penalty,  and 
is  nnoonstitntluial  for  that  reason.  It  mtfdy 
proTldes  that  printera  shall  not  be  paid  out 
of  the  public  fonds  tmless  they  comply  with 
the  law.  It  Is  (miy  by  Ttrtue  of  the  provi- 
sions of  the  law  that  th^  obtain  any  claim 
on  public  funds,  and  the  leg^datuxe  has  seen 
fit  to  provide  that  fliey  must  comp^  wMh 
all  Its  provisions  In  toAer  to  be  enttHed  to 
pay.  PlalntUb  would  Invoke  the  taxing 
power  for  their  benefit;  yet  because  of  their 
neglect  wltbln  the  dedslons  above  <dted,  the 
collection  ot  taxes  for  thdr  ben^t  Is  pre- 
raited.  The  judgment  Is  afllrmed.  AH  Uie 
justices  concurring. 


Appeal  of  BIOGB. 
(Sapreme  Goart  of  Kansas.  Nov.  11«  18B3.) 

AnaKIBTaATOaa—SBTTLBKIXT  or  AOOOCKT— Pbs- 
KATURB  APPIAI.. 

Before  an  appeal  can  be  taken  from  the 
action  of  the  probate  court  oo  any  part  of  the 
final  KttlemMit  of  an  adminiatrator,  it  xDU8t 
appear  that  the  probate  court  has  taken  final 
action  on  the  settlement,  and  has  passed  on  the 
whole  account  preaeuted. 
(Syllabus  by  the  Court.) 

Error  from  fflatrict  court.  Rooks  county; 
Charles  W.  Smith.  Judge. 

Settlement  of  the  estate  of  Philip  Beh- 
rens,  deceased.  Lewis  Blgge,  administrator, 
appealed  to  the  district  court  from  an  or- 
der on  final  setUement  disallowing  him  char- 
gee  for  cotnmWsions,  etc.   The  district  court 


(Kan. 

dismissed  bis  appeal,  and  he  brings  error. 
Affirmed. 

H.  a  Revllle,  for  plaintiff  tak  error.  W. 
B.  IBCain,  for  defendant  In  error. 

ALL&N.  J.  On  the  eth  day  <ft  July.  1888. 
Lewis  Blgge,  as  administrator  of  the  es- 
tate of  Philip  B^u^is,  deceased,  fwvaent- 
ed  to  the  probate  court  of  Rooks  oonnty  an 
unverified  statement,  purporting  to  be  as 
account  of  his  admlnlBtration  of  saM  estate. 
No  action,  however,  was  taken  by  the  court 
tfaffieon.  Aftwwards  he  gave  doe  notice  of 
final  satdemeat,  and  oa  June  8,  1880.  pre* 
sented  to  said  court  what  purported  to  be  a 
final  account  of  hla  administration,  contals- 
Ing  a  number  of  ttema,  among  which  Is  la- 
cfaided:  "By  balance  doe  last  [July  0.  "Sq 
settlement,  164.77."  In  the  settiement  first 
filed  Is  the  Itwn,  "dash  to  balance  %,  102.- 
TT.**  The  bearing  of  the  final  settlemait 
was  continued  to  July  20,  1888,  when  the 
court  made  an  order  disallowing  certala 
charges  for  Interest,  commission,  and  scrr- 
loes,  and  allowing  in  lieu  thereof  S  per  eent 
on  the  amount  of  numey  collected.  Thereop- 
on  the  admlnlstrafiw  aniealed  to  tbe  dis- 
trict court  After  testimony  had  been  in- 
troduced by  botii  sides,  the  district  oourt 
found  that  the  pnbats  oourt  had  not  passed 
iQKm  wr  finally  considered  ssM  sslllsini  iii 
as  a  whid^  and  that  die  same  was  sUD 
pending  In  the  probate  court  andetemdaed. 
and  thmnvon  ordered  Mid  awMl  to  bsdls- 
mlsssd.  There  Is  nothing  la  Cbe  record 
dwwmg  final  action  by  ttie  probate  oonrt 
of  Books  eoonty  on  any  other  matters  la- 
doded  In  ths  sstUament  than  tha  spedfie 
Items  disallowed,  nor  does  the  oral  testi- 
mony offered  In  the  district  eonrt  show  ObsI 
action  to  hare  been  tsken  by  fliat  oourt.  It 
thsreiore  fbDows  that  tike  district  oourt  rated 
cwrrseay  in  dismissing  the  am^eaL  Tbonirh 
It  Is  not  neoessaiy  to  a  decMflu  of  Uie  esse 
presented,  we  remark  that  the  admlnJstra- 
tofs  appeal  appears  to  us  without  molt. 
Judgment  aflrmed.  All  the  Justices  sanenr- 
rlng. 

ttUNTBR  V.  HAHII/rON. 

(Snpreme  Court  of  Kansas.  Nov.  11,  1808.) 
RiOHTS  or  Plbdobs  —  DisposiTTOK  or  Punei  — 

AOBEniBHT  OF  PARTIES. 

llie  remedy  of  the  oledgee,  and  the  dis- 
position to  be  made  of  a  pledge  6i  oommerda] 

Eper  upon  default  or  other  co&tiD«aicr,  may 
regulated  by  the  agreemeaC  of  tbm  psiiiei. 
where  such  agreement  is  not  fraadnleat,  or 
against  statute  or  pablie  policy, 
t  Syllabus  by  the  OoorLI 

Error  from  district  court,  WUhhi  oonnty; 
L.  StiUwell.  Judse. 

Action  by  Bobert  Hunter  against  A.  P. 
IlnmilttHi.  Tliere  was  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  AfiLnoedL 
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On.  F.  UU.  for  i^alaliff  In  mw.  B.  8. 
Kli^fttrid:,  tar  avtaaOasA  in  enror. 

JOHNSTON,  J.    Bobert  Hunter  broufbt 
tttia  aetkn  agalnat  A.  P.  Hamilton  to  kootw 
damages  for  the  alleged  wrongful  sate  and 
dlspositloD  of  a  pledge.   The  pledge  «u  a 
promissory  note  for  $260,  eoceeated  by  James 
H.  White  In  fftror  of  D.  6.  Kennett,  who 
turned  it  over  to  Hamilton  as  collateral  se- 
<siirtt7  for  the  payment  oi  an  tndebtednesa  of 
■952,  whlcb  Kemiett  owed  HamOton.  Ken- 
nett sold  the  note  to  the  plaintiff,  Hmiter, 
«nbject  to  the  claim  of  Hamlltoa  for  f52, 
the  paymokt  of  which  Hmiter  assmned. 
White  failed  to  pay  the  note  when  It  be- 
-came  dne,  but  no  steps  were  takoi  by  Ham- 
Oton  to  enforce  its  oollectl<»L   Ounilton  aft- 
erwards sold  the  note  for  the  amomit  of  the 
<U^t  irtddi  It  was  given  to  secnre.  Hnnter 
claims  that  whm  the  note  became  due  he 
urged  Hr*^inn*/»i  to  enforca  the  coUectloa 
against  White,  hy  solt  If  necessary,  but  he 
refused,  and  subsequently  sold  It  without  au- 
tliotl^  or  the  taking  of  any  legal  steps  for 
its  ooIleaUon.    The  claim  of  Hamilton  was 
that  White,  the  maker  of  the  ooUateral  note, 
was  Inscdrent;  that.  Hunter  was  rej>eatedly 
requested  to  pay  the  Keamett  note,  whidli  he 
bad  assmned,  and  to  take  up  tlie  collateral 
note^  bnt  be  declined,  saying  ho  would  not 
iDTest  any  more  money  hi  Whitens  paper, 
and  that  Hamlltcm  ml^t  sell  it  to  any  one 
who  would  pay  the  amount  tjf  the  Kennett 
4ebt   He  claims  that  In  pursuance  of  this 
authority  be  eiM  It  for  ttiat  sum,  and  at 
once  informed  Hunter  of  what  be  had  done, 
who  responded  that  the  sale  was  satisfactory 
to  tatm,  bnt  that  afterwards  Hmiter  tendered 
the  amoout  of  the  debt  secured,  and  demand- 
ed the  collateral  note.   The  dalm  of  Hamil- 
ton was  sanctioned  by  the  Jnry  upon  sufficient 
testhnmiy,  and  hoioe  we  are  relieved  from 
any  further  concern  as  to  the  findings..  If 
there  was  a  wrongful  dlsposldrai  or  ocmver- 
sion  of  tba  note,  Hunter  was  entitled  to  the 
dlflersice  between  the  value  of  the  note  and 
the  debt  for  which  It  stood  as  a  pledga  He 
Insists  that  could  not  sdl  the 

pledge  with  or  wltbovt  authority  fnmi  falm* 
and  that  the  only  legal  course  was  to  col- 
lect the  note,  apply  suffldent  of  ttie  pro- 
ceeds to  ttie  debt  due,  and  pay  over  any 
residue  to  him.  Tbls  position  is  not  teuable. 
The  dispoidtlon  to  be  made  of  a  pledge  bi 
cttsB  of  default  or  in  any  other  omtlnginicy 
may  be  controlled  by  the  agreemoit  of  the 
parties,  providing  snch  agroeniRUt  be  not 
^udulent.  Is  not  In  contravention  of  stat- 
ute, nor  against  public  policy.  1^  th»  ab- 
sence of  an  agreement  as  to  the  remedy  to  be 
pursued,  a  pledgee  may  <»dlnarily  iqnn  de- 
fault sen  any  chattd  deposited  wltfa  blm 
as  a  pledge;  bnt  a  Afferent  nfle  has  been 
held  In  some  courts  In  respect  to  a  pledge 
of  coinnKrdal  paper  as  collateral  security  for 
the  payment  of  a  debt   By  some  of  the  aur 


tboritlee  dted  It  fs  held  that  without  express 
authority  the  jdedgee  cannot  sell  tibe  paper, 
bat  that  it  Is  his  duty  to  collect  it  when  It 
falls  due,  apply  enough  of  the  proceeds  to 
pay  his  Oebt,  and  then  return  what  remains 
to  the  ^edgw.  Trust  Co.  v.  Rlgdon,  93  111. 
468;  Zimplemaa  r.  Veeder.  98  111.  Fletch- 
er V.  Dbftlnaoii,  T  Allen,  23;  Boberts  v. 
lliompscm,  li  CHiio  St  1;  Daniel,  Neg.  Inst 
I  883.  Upon  this  question  there  is  a  diversi- 
ty of  opinion,  some  of  the  authorities  holding 
Qiat  there  are  no  good  reasons  to  sustain 
sodi  an  ezcepticm.  Pottor  v.  Thompson,  10 
B.  L  1;  Brl^tman  Beeves,  21  Tex.  TO; 
Davis  Funk,  39  Pa.  St  248.  We  are  not 
called  upon,  however,  to  deteimlne  whether 
Hamilton  had  a  rt^t  to  sell  the  note  inde- 
pendent at  an  agreement,  as  the  issue  pre* 
sented  and  tried  was  whether  Hunter  author* 
hud  Han^tcm  to  make  the  sale,  and  this 
Issne  has  been  resolved  the  jury  in  favor 
of  Hamilton.  Tbe  authorities  are  uniform 
upon  Ihe  question  that  the  dlspofltttni  to  be 
made  of  a  pledge  may  be  regulated  fhe 
contract  of  the  parties.  The  case  was  Fair- 
ly submitted  to  the  jury,  and  the  law  govern- 
ing  It  correctly  stated  by  the  oonrt  in  Its 
ciharge.  We  find  no  error  In  the  record,  and 
hcaue  tiie  judgment  of  the  court  will  be  af- 
Ormed.   AD  the  justices  aonoarring. 


BICHHOND  V.  BRUMMim 

(Suprmne  Oourt  at  Kansas.  Nov.  11,  1898.) 

Bdpbxmi  Coobt— Appblutb  JORISDIOnOH— 
Amount  or  Jcdqhbnt. 

1.  No  appeal  or  pcxx^eedinff  in  error  can  be 
had  or  takaa  to  the  aupreine  conrt.  in  any  dvil 
aadaa,  uolese  the  amount  or  valne  In  contro- 
Tersr,  exclusive  of  coats,  exceeds  ^100,  except 
in  certain  cases  specified  In  the  statute.  Sec- 
tiott  M2a,  Oiva  Oode;  section  1,  e.  245,  Sesa 
Laws  1889. 

2.  Where  the  damages  claimed  in  a  dvll 
actioQ  bj  the  plaintiff  exceed  |100,  bnt  the 
judgment  is  for  the  plaintiff  for  $100  only,  ex- 
elusive  of  costs,  ana  the  defendant  prosecutes 
in  error,  the  supreme  ooort  has  not  jnrisdlctloa, 
for  the  amount  or  value  in  controveny,  as  to 
satdi  defendant,  is  fixed  by  the  judgment 

(Syllabus  by  the  Court) 

Brror  from  court  of  common  pleas,  Sedg- 
wick  county;  Jacob  M.  Balderston.  Judge. 

Action  by  Otto  Brummie,  administrate  of 
the  estate  of  Margaret  Brummie,  deceased, 
against  S.  W.  Blchmond.  Plaintiff  bad  judg- 
ment, and  defendant  iHings  emnr.  DIsiulss- 
ed. 

&  M.  Tudcer,  for  plalnttfl  In  error.  J.  N. 
Haymaker  and  Holmes  ft  Haymaker,  for 
def mdant  In  error. 

HOBTON,  O.  J.  Otto  Brummie,  as  admio- 
istrator  of  flie  estate  of  Margaret  Brummie, 
deceased,  brought  bla  action  against  Dr.  S. 
W^.  Kiotamond  to  recover  SIO/XW  damages 
all^;ed  to  have  accrued  by  reason  of  flie 
unsklUfid  treatment,  as  a  ^lysldan,  of  Mar> 
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garet  Brammie,  his  wtfe.  The  J1117  returned 
a  verdict  for  plaintiff  below  for  flOO.  Judg- 
ment was  entered  tor  $100,  with  costs.  Rich- 
mond, defraidant  bdow,  brings  the  case  to 
this  court  for  reylew.  Otto  Bnunmle  con- 
tends that  the  esse  should  be  dismissed  upon 
the  gromid  that  this  court  bas  not  jorlsdlc- 
tlon.  Section  642a  of  the  CXtII  Code  reads: 
"No  appeal  or  proceeding  In  wror  shall  be 
had  or  taken  to  the  supreme  court  In  any 
dvU  action  unless  the  amount  or  value  In 
controversy,  exdaslve  of  costs,  shall  exceed 
one  hundred  dollars,"  except  In  certain  cases 
specified  In  the  statute.  Bectlcm  1,  e.  240, 
Sees.  Laws  1888.  As  the  Judgment  residw- 
ed  against  the  defendant  was  tor  $100  U1I7, 
exclusive  of  costs,  It  is  apparent  that  there 
la;  on  the  part  of  Blchmond,  nothing  In  ood- 
troveray  beytrnd  that  amount  Cooaequent- 
ly,  he  Is  not  entitled  to  an  appeal,  or  any 
proceeding  in  enxvr  In  this  court  to  review 
the  alleged  errora.  As  the  plaintiff  below  la 
satisfied  with  the  Judgment,  the  amount  In 
coatroveray.  as  to  the  defendant  b^w,  Is 
fixed  thweby.  Smith  v.  Honey.  3  Fet  468; 
Walker  t.  U.  a,  4  WaiL  ICS;  Merrill  v.  Pet- 
ty, 16  WaU.  338;  Bailroad  Co.  v.  Trook.  100 
V.  S.  112;  IQx  parte  Sweeney,  126  Ind.  583. 
27  N.  B.  Bep.  127.  In  the  case  of  Railway 
Ca  V.  Oiames,  (Ind.  Sup.)  33  N.  BL  Bep.  896, 
it  was  decided  that  "under  Act  Feb.  16, 
1S03.  i  1,  giving  the  app^te  court  Jorla- 
dlcti<Hi  of  appeals  in  actions  for  the  recovery 
of  money  only,  where  the  amount  In  con- 
troversy, exclusive  of  costs,  doea  not  exceed 
$3,500,  Interest  should  not  be  computed  on 
Che  Judgment  below,  In  determining  whether 
the  appellate  court  baa  JurlsdlcUon."  Evi- 
dently, this  court  has  not  Jurisdiction,  as 
the  amount  or  value  In  controversy,  exclusive 
of  oDsta.  does  not  exceed  $100.  The  case 
will  therefore  be  fllnmisimd.  All  the  jHtlOM 
concurring. 


STATE  T.  PATTERSON. 
(Sapreme  Court  of  Kansaa.  Nov.  18»  1808.) 

HCHDKR— lNrOBlfl,TTON— ARtUIOmaiTT  AMD  PLBA 
— PrIUCIPAL  and  AOCE88OBT— EviDBNCB  09  AO- 
OOMPLIOa  —  ChBDIBILITT  OF  WlTVBSSKS  —  Ik- 
BTRCCnOSB  AM  TO  DbORBSS  OF  HoHlOIDB. 

1.  The  case  of  SUte  v.  Cauady.  12  Kan. 
MO.  followed. 

2.  The  case  of  State  v.  Mosley,  2  Pac  Rep. 
7SS,  81  Kan.  355,  r^rred  to  and  commented 
□poD. 

8.  nnd«>  the  statutes  of  this  state,  one  who 

?>rocure8,  connstis,  or  commsnda  a  criminal  of- 
L'Dse  may  be  considered  as  principal,  and  may 
be  paninhed  as  the  principdl.  and  it  la  not  neces- 
sary to  name  auch  priacipal  in  the  informaticHi 
or  indictment 

4.  As  an  accessory  before  the  fact  may  be 
charged,  tried,  and  convicted  in  the  same  man- 
ner as  it  he  were  principal,  it  nece«8arily  fol- 
lows that  he  may  be  couvirted  of  that  decree 
of  the  crime  which  the  evidence  at^ninet  itim 
eBtablisheH:  and  the  fact  that  the  principal, 
through  failure  of  proof  or  caprice  of  the  jury, 
has  been  oonvictea  of  a  lower  grade,  or  even 
acquitted,  cannot  affect  the  aoestimi  (tf  hla 


(En. 

gnilt  or  innocence.   State  T.  Bogne,  H  Fx. 
R^.  410,  51  Kan.  — . 

5.  The  uncorrobwated  testimoDy  of  u  u> 
complice  is  legally  sufficient  to  sustain  s  th- 
diet,  and  the  degree  of  credit  which  mjcfat  to 
be  given  to  the  testimony  of  an  acoompyc*  k 
a  matter  exclusively  within  the  province  of  th* 
jury;  but  it  is  the  duty  of  the  trial  jodge  ta 
a  criminal  cause,  if  leqnested  so  to  do.  to  ad- 
vise the  jury  not  to  convict  iqN«  the  testinoor 
of  an  accom{dice  alime,  unless  his  testitnooT  k 
corroborated  by  other  evidence  as  to  some  mt- 
taiaX  fact 

e.  The  trial  judge  was  requested  1^  Ac 
defendant  to  Instinct  the  Jury:  "If  aajr  wit* 
ness  bad  been  impeadied  in  the  case, 
would  not  be  justified  In  believing  sndi  witaea 
if  not  corroborated  by  other  evidence^  w- 
cumatances,  and  facts  ooncemlng  the  nw 
matter."  Also:  "If  any  witness  bad  bcrm- 
fore  made  different  statements  nnder  oath,  tbey 
should  discard  and  disbelieve  such  wltnen  «■ 
tirely,  unless  corroborated  by  other  eridence, 
facts,  and  tdrcnmstances."  The  court  rcfnied 
so  to  do,  but  did  instruct  the  jury:  "Too  an 
the  exclurive  judges  of  the  eridence,  the  faci 
proven,  and  die  credibility  of  the  wItiKsia: 
and  It  Is  for  you.  and  you  alone,  to  mj  tnm  I 
the  ovidMce  whether  tlw  defendant  is  gwltj  or  | 
not.  And  If  you  believe  any  witness  bas  iworn 
falsely  to  any  material  fact  in  this  case.  Uin 
yon  are  at  liberty  to  disregard  the  whole  of  ia* 
tentimony."  And:  "If  yon  should  find  frositD 
the  eridence  that  any  witness  who  has  tcstiM 
in  this  action  has  heretofore  been  Kniltr 
perjury  la  testifying  falsely  ooncemini;  tbe 
same  matters  about  which  he  has  testified  is 
this  case,  then,  and  in  that  event,  yon  ongbt  ts 
carefully  and  minutely  consldw  all  Us  eri- 
dence  in  this  case,  and  ahonld  earefolly  eom- 
pare  all  his  statements  in  this  case,  together 
with  alt  the  other  evideace  In  this  csf>e:  ud 
if,  after  having  so  done,  yon  are  unsble  to  «7 
whether  such  witness  has  or  has  not  testified 
tmthfnlly  in  this  case  concerning  the  matto* 
about  which  he  hts  teatffied,  then,  and  In  Oit 
event,  yon  ou^t  to  discard  and  msbeliefe  tbe 
evidence  of  aoch  witaess  entirely.  Bnt  If  ]wi  I 
are  satisfied  that  any  snch  witness  has  tesdfiH 
truthfully  as  to  the  matter  in  this  case,  tba 
you  should  not  arbitrarily  disregard  his  test)- 
mooy.  notwithstanding  you  may  beHeve  tbt 
he  had  heretofore  made  a  different  atatemeaL 
HHd,  that  no  error  was  oommitted  in  vtev  ^ 
the  instructions  givea. 

7.  Where  th»v  Is  even  allidit  evidence  Ait 
the  effense  committed  may  have  been  of  a  lov- 
er degree  than  the  one  charged,  it  is  prowf  for 
the  trial  court  to  give  to  ue  jury  toe  la«  « 
such  Inferior  offenses. 

8.  The  evidence  examined,  and  JiM  nffl- 
dent  to  sustain  a  conviction  against  the 
fendant  of  murdw  In  the  seaond  degree. 

(Syllabns  by  the  Court) 

Appeal  from  dlatrict  oour^  Oowlcgr  conotr; 
A.  M.  JaAson,  JndgCL 

A.  W.  Patteraon.  liATtaiff  been  convictad  of 
murder  In  the  second  degree^  lyipeala.  Af- 
firmed. 

The  other  Cacta  taOj  appear  In  Um  talOafi- 
tag  statement  br  BOSTON,  a  J.: 

On  tbe  ISth  day  of  Manb,  1808.  Gense 
W.  Scott,  county  attorney  of  Oowley  coun- 
ty, filed  an  Information  ta  tbe  deifa 
of  the  district  court  of  tliat  county,  in  wwdi 
and  flgurea  as  followa,  (omitting  caption, 
Iflcatlon.  and  indtwaementa:)  "In  the  udm^ 
by  the  authority,  for,  and  on  behalf  of,  tbe 
atate  of  Kansas,  I,  Geoige  W.  Soott,  coostr 
attorney  of  Cowley  county,  ir««—  n,tne 
now  here  and  give  the  court  to  andenttud. 
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know,  and  be  Informed  that  on  the  Itb  day 
of  January,  1892,  In  C!owley  county,  and  the 
state  of  Kansas,  wie  A.  W.  Patterson  and 
William  T.  Standeford  did  then  and  there 
unlawfully,  frioniously,  wUlfolly,  ddlberate- 
ly.  premedltatedly,  and  with  their  malice 
aforethought  n>ake  an  assault  upon  one 
Peter  Hlnton,  then  and  there  being,  and  with 
\  certain  pistol  commonly  called  a  revolver, 
then  and  there  charged  with  gunpowder  and 
leaden  bullets,  which  said  pistol  he,  the  said 
A..  W.  Patterson  and  WllUam  T.  Standeford, 
then  and  there  had  and  held,  and  then  and 
there  did  felmitonsly,  willfully,  deliberately, 
premedltatedly,  and  of  their  maUce  afore- 
thought dlsdiaise  and  shoot  ofT,  to,  against, 
ind  upon  him.  the  said  Peter  Hlnton;  and 
that  he,  the  said  A  W.  Fatteraon  and  Wil- 
liam T.  Standefwd.  with  a  certain  leaden 
bullet  aforesaid,  out  of  the  pistol  aforesaid, 
:>y  force  of  the  gunpowder  aforesaid,  by  the 
laid  A.  W.  Patterson  and  WlUlam  T.  Stande- 
ford discharged  and  shot  off  as  aftnvMaid, 
ihen  and  there  feloniously,  willfully,  ddlber- 
itely.  premedltatedly,'  and  with  their  malice 
iforethought,  with  Intent  him,  the  said  Peter 
Fllnton,  in  the  manner  aforesaid,  to  kill  and 
nurder,  did  strike,  penetrate,  and  wound 
ilm,  the  said  Peter  Hlnton,  upm  and  In  the 
irenst  and  body,  thereby  giring  to  him,  the 
tald  Peter  Hlnton,  one  mortal  wound,  of 
A'hlch  said  mortal  wound  the  sfrid  Peter 
Fllnton  then  and  there,  on  the  7th  day  of 
ranuary.  1892,  at  the  county  of  Cowley  afore- 
lald,  and  within  the  Jurisdiction  of  this 
K>urt.  instantly  died,  ctrntrary  to  the  form  of 
:be  statutes  of  the  state  of  Kansas  in  sudk 
■ttse  made  and  provided,  and  against  the 
>eace  and  dignity  of  the  state  of  Kansas, 
rbat  the  said  A.  W.  Patt^wn  and  William 
r.  standeford.  in  manner  and  form  afore- 
uild,  did  feloniously,  wlUfully,  d^iberatdy, 
1  D(l  premedltatedly  and  of  their  nulice 
iforethought  the  said  Peto*  Hlnton  kill  and 
nurder.  George  W.  Scott,  County  Attorney." 
3n  April  18,  1893,  the  defendant  Oled  a 
notion  to  quash  the  information  upon  the 
'ullowlng  grounds:  "(1)  That  the  facts  stated 
ihereln  do  not  ctmstitate  a  public  offense; 
J)  thnt  the  snld  Information  is  not  direct 
ind  certain  as  regards  the  offense  and  par- 
ies attempted  to  be  charged;  (8)  that  the 
>ffense  or  offenses  attempted  to  be  charged 
lierein  are  not  clearly  set  forth  In  plain  and 
»}nclse  language  and  without  repetition;  (4) 
:bat  the  offense  attempted  to  be  charged 
herein  Is  not  stated  with  such  degree  of  cer- 
iiinty  that  the  court  may  pronounce  a  Judg- 
nent  tbere<Hi  upon  conviction  according  to 
he  right  of  the  case;  (0)  that  there  are  two 
>ffen8e8  attempted  to  be  charged  therein." 
nils  motion  was  overruled  by  the  court  on 
:he  22d  day  of  April,  1893.  It  appears  from 
in  affidavit  on  file  that  the  clerk  at  the  dis- 
rrlct  court  delivered  toe  the  defendant  to 
[>.  L.  Weir,  one  at  bis  attwneys,  a  certified 
?opy  of  the  Information  on  the  6th  day  of 
&.prU,  1883.  On  tbe  said  22d  day  of  April 
T^.na.9— 50 


the  defendant  was  duly,  arraigned,  and,  after 
hearing  the  information  read,  pleaded  not 
guilty.  Upon  motion,  a  separate  trial  WM 
granted  to  each  of  the  d^endants,  and  on 
the  22d  day  of  April.  1883,  the  trial  of  A  W. 
Patterson,  the  defendant,  commenced.  Hie 
state  appeared  by  George  W.  Scott,  county 
attorney,  and  W.  F.  Hackoey  and  J.  C  Pol- 
lock. The  defendant  was  present  In  person 
and  by  hla  attorneys,  Messrs.  Troup  St 
Brown  and  Swnrts  &  Weir,  and  also  by  Ben 
S.  Henderson,  Esq. 

Upon  the  trial  of  this  ease  there  ma  evi- 
dence introduced  on  the  part  of  the  state 
showing,  among  other  things,  that  on  the 
morning  of  tbe  6th  of  January,  1892,  Peter 
Hlnton.  the  deceased,  was  at  the  Fifth  Ar»- 
nue  Hotel,  in  that  dtj,  and  that  in  the  after- 
noon of  that  day  he  had  upon  his  person  six 
hundred  or  more  dollars;  that  A  W.  Pattest 
son  was  at  that  time  pn^rietor  of  the  Qlad- 
stone  Hotd.  one  of  the  principal  hotels  in 
Arkansas  City,  and  that  In  the  basement  of 
tbe  taotd  there  was  a  bllllaid  room,  a  gam- 
bling room,  and  a  "Joint,"  wbere  Intoxicating 
liquors  were  unlawfully  sold.  In  Uw  opera- 
tion of  the  gninMing  room.  Ed  Kinney  was 
the  partner  of  Patterson.  John  Boucher  had 
charge  of  the  joint  Harry  Holland  was  the 
barkeeper  In  the  Joint,  and  Charies  Taylor 
was  the  dealer  In  the  gamUlng  room.  Wil- 
liam T.  Standeford,  alias  "Missouri  Bill,"  a 
brother-in-law  of  John  Boucher,  was  around 
the  Joint  and  gambling  room  very  moch.  In 
tbe  afternoon  of  Uie  6th  of  January,  1882, 
John  Boucher  and  William  T.  Standeford 
went  with  another  person  to  the  Fifth  Ave- 
nue Hotel,  and  soon  after  approached  Peter 
Hlnton.  and  invited  him  to  take  a  drink  with 
them.  This  he  declined.  They  then  invited 
him  to  go  away  from  there  with  them.  This 
he  also  declined.  They  then  went  away,  bnt 
soon  after  returned,  and  made  Inquiry  for 
Hlnton,  bat  he  was  gone.  UUer  Hlnton  vis- 
ited the  gambling  room  under  the  Oladstone 
Hotel,  and,  after  gambling  awhile,  won  $17. 
He  exhibited  la  tbe  gambling  room  a  large 
Tc3l  of  money.  At  that  time  there  were 
present,  besides  Hlnton.  tbe  defendant,  A  W. 
Patterson.  John  Boucher.  William  T.  Stande- 
ford, Bd  Kinney,  Harry  H<dland,  and  others 
About  8  o'dot^  P.  M.  Hlnton  went  to  tbe 
theater  with  Ed  Kinney,  and  stayed  there , 
until  abont  half  past  10  o'clock  P.  M.,  when 
be  and  Kinney  and  John  Harris  left  the 
theater  and  returned  to  the  hotel,  and  went 
Into  the  gambling  room  again,  and  engaged 
In  gambling,  at  whltdi  he  lost  about  $15.  It 
was  then  about  12  o'dodc  mldnlgbt.  and  all 
the  parties  left  the  gambling  room,  and  went 
Into  the  Joint  adjoining. 

John  Harris,  who  was  In  the  Joint,  testi- 
fied as  follows:  "Qnestlra.  Who  all  mis  in 
that  room  at  that  time?  Answer.  My  liest 
recollection  Is,  A  W.  Patterson,  Missouri 
Bill,  [Standeford,]  Harry  Holland,  Kinney, 
Kid.  Anderson,  myself,  and  a  kid.— I  don't 
know  who  be  was.   Q.  What  was  tliat  room 
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aaed  iot  at  that  ttme?  A.  For  a  Joint  Q. 
What  waa  HInton  doing  In  that  room  at  that 
time?  A.  Drinking,  the  same  as  the  rest  of 
them.  Q.  What  waa  the  reason  you  left 
ttiat  room  that  night  when  you  did?  A.  Be- 
cause I  thought  there  was  going  to  be 
trouble,— a  flght  Q.  Xou  thought  there  was 
going  to  be  trouble?  A.  Tea,  sir.  Q.  I  wliOi 
you  would  describe  to  the  Jury  what  took 
place  there  In  that  room  that  night  that  sug- 
gested to  you  that  there  was  gohig  to  be 
trouble.  A.  Slapping  each  other's  bats  off 
and  calling  each  other  bad  names.  Q.  Did 
they  appear  to  be  drunk,— the  crowd,  or  any 
of  them?  A.  Yes,  sir;  some  ot  them.  Q. 
Who  of  the  crowd  appeared  to  be  drunk? 
A.  Why,  I  can't  Bay  th^  were  drunk;  they 
wera  drlnldng.  Q.  Boozy,  thai;  who  of  the 
crowd  WBS  boosy?  .A.  All  of  them.  Q.  All 
the  eron^?  A.  Tes»  air,  Q.  Who  went 
away  with  yoo,  when  you  tho^[bt  there  was 
going  to  be  a  row?  A.  Ed.  Andereon.  Q. 
Who  did  you  leave  In  the  room  there  when 
you  and  he  vsat  away?  A.  PatterBon,  Mis- 
aootl  Bill,  tstandeferdj  Harry  HoUalid,  Pe- 
te^ Hlnton»  Jid  fiSnn^,  and  some  Ud," 

Jerry  Ward,  merchant  poUo^  passed  the 
Jolmt  In  tbB  basemrait  of  the  GtadsUme  Sjo- 
teL  about  ml^Blji^t  <m  the  8th  €t  January, 
and  be  testlflsd  as  ftdlows:  "Answer.  I  beard 
them  fighting  down  there,— like  as  If  quarrel- 
log,— some  of  them.  Qu^tion.  It  did  attract 
your  attention?  A.  Yes,  sir.  Q.  What  did 
you  do?  A.  X  listened  awUle,  and  then 
walked  on;  and  they  seemed  to  bare  Quieted 
down.  Q.  Was  It  loud  mid  boisterous?  A. 
Ysa,  flAr.  Q.  What  kind  at  wiiab  was  It?  A. 
It  sounded  as  though—  X  could  hear  John 
Boudwr^  TOlee  as  .though  he  was  trying  to 
get  at  somebody  to  fltfOit.— qnurtiinST  with 
aunebody.  Q.  Did  yon  know  John  Boucdier 
at  that  time?  A.  Yes.  dr.  Q.  E^ew  his 
Toico?  A.  Yes,  sir." 

A.  Abbott,  a  restdmt  of  AAsnsas  Qlty. 
testiAed  tiiat  "about  midnight  of  January 
eoi  he  was  on  the  sidewalk  in  front  of  tb« 
CHadatone  HoteL  He  beard  loud  swearing 
in  the  basement  of  the  hot^  and  wait  to  the 
door  of  the  Joint .  Question.  What  room  was 
the  ntrise  being  made  in  at  that  time?  An- 
swer. In  the  Joint  Q.  Now,  what  did  you 
bear  whUe  standing  there?  A.  Well,  there 
,was  cussing  and  swearing;  and  when  I 
stepped  up  to  the  door  somebody  says.  The 
mm  at  a.  bitch  bas  cut  me;*  and  I  stepped  to 
the  door  then,  and  took  hold  of  the  knob, 
iind  found  the  door  was  fast  Q.«  What  dse 
did  yon  hear?  A.  Tben  somebody  dse  says. 
'Why  don't  you  kill  the  son  of  a  Utch?"  or 
'Go  and  kill  the  son  of  a  bitch,'  or  something 
like  that.  I  would  not  swear  poeitlye  what 
It  was." 

Ed  Kinney  testified  as  to  the  occurrences 
In  the  Joint  aa  fallows:  "Question.  You  may 
state  what  you  saw  that  attracted  your  at- 
tention. Juawer.  Well,  air;  I  waa  out  in 
the  hotel.   I  heard  some  loud  talking  and 


I  quarreling.  I  thhdt  I  was  la  Hie  UDiaid 
j  room,— had  walked  in  ttiere^-^Bd  I  wa 
j  back  into  the  Joint  room,  sad  Hf"*<^f  stood 
I  to  the  right  of  the  door.  Boacher  stood 
{  tront  of  him.  and  HInton  had  bis  back  to 
I  the  wall.  And  Boucher  stood  In  fnmt  of 
I  him,  and  insisted  on  licking  HInton,  and  Hia- 
I  ton  didn't  want  to  fi^t— sold  he  didn't  mm 
\  to  flght,— and  Boucher  was  going  to  Uck  hlai 
any  way,  and  did  commence  punching  blm. 
and  they  scuffled  sround  there  a  litUe  oit. 
and  Hinton  struck  at  BoudiK^.  I  think  !k 
had  a  knife  In  his  hand,  but  I  can't  aay  poe^ 
tlTO  that  I  saw  the  knife.  Bondier  iomped 
boA,  and  run  around  behind  like  table,  and 
oommenced  throwing  beer  bottles  at  Hlnum. 
and  HInton  retreated  Into  a  comer  to  the 
left  b^lnd  the  door.  I  think  Boadier 
threw  one  or  two  bottles  at  Urn,  and  atmA 
close  to  him  m  hit  him,  I  don't  know  wMdi: 
and  then  Hinton  wmt  to  the  door,  and  trted 
to  get  out  and  Boucher  kept  throwing  beer 
bottles  at  him,  but  Hinton  floally  got  omt 
and  run.  Q.  How  was  the  door,  aa  to  beiog 
locked,  at  otherwise?  X.  It  was  locked  with 
a  spring  lock.  Q.  What  happened  after 
that?  A.  After  HInton  left,  Bonctaer  said. 
The  son  of  a  Mteh  has  cut  my  band.*  or  'He 
out  me  witlt  a  knife;*  I  am  not  poaitiTe 
which.  Thegr  gathered  around  Boucher  u 
took  at  his  hand,  and  Patterson  aay*,  -Why 
dont  you  kiU  the  am  of  a  bttchr  Boeuter 
says,  *I  haven't  any  gun,*  and  Pattenon  saya 
*I  will  go  and  get  jaa  a  gun.*  and  tnmed 
around  and  went  out  the  same  door  that 
HInton  did;  and  Standeford  and  Boucher 
staid  there  for  perhaps  a  mi  note,  and  thcy 
weait  out  the  other  door.  Q.  Wdl,  where  did 
you  stay?  A.  I  staid  there.  Q.  Who  was 
la  there  then  berides  you?  A.  Hacir  Hol- 
land.. Q.  What  ne^  happened?  A.  Hol- 
land and  I  Btaid  then  talking;  and  we  heard 
the  report  of— as  we  talked— of  a  pistoL" 

Jesse  Feogans,  a  policeman  In.  Acfeansu 
City,  testified:  "Do  you  know  the  defoidant 
A.  W.  Pattens<m?  Answer.  Yes,  sir.  Qubb- 
tUm.  Do  you  know  one  W.  T.  Standeford. 
otherwise  colled  'Missouri  Bilir  A.  Yes,  sir. 
Q.  Did  yon  know  John  Boucho:?  A.  Yes, 
air.  Q.  Did  yon  know  Peter  HInton  in  bis 
UfeUmo?  A.  I  can't  say  that  I  did.  Q.  Did 
yon  see  Peter  Hlnttm  before  he  was  klUed! 
A.  Yes,  sir;  It  prored  to  be  him  aftervaidi. 
Q.  Did  you  see  him  killed?  A.  Yea,  sir.  Q. 
What  time  In  the  day  or  vigbt  were  you  to 
i  go  oa  duty?  A.  Tw^ve  o'do^  Q.  Day  or 
night?  A.  Night  Q.  How  long  did  yon 
main  on  duty?  A.  Till  next  day  twedT&  Q. 
On  the  n^ht  referred  to,— dris  night  between 
file  6th  and  7th  days  of  January,  1832,— what 
time  did  you  go  on  duty  that  mght?  A.  I 
think  about  twelre  o'clock.  •  •  •  Q. 
Then  where  did  you  go?  A.  Started  to  the 
Saddle  Bode  restaurant  Q.  Vat  what  pur- 
pose? A.  For  a  lunch.  Q.  Did  yon  see  any- 
body that  attracted  your  attention  whilu  yuu 
were  In  that  Saddle  Bock  reetanraat?  A 
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robn  Boocher.  Q.  What  was  be  doins?  A 
36  looked  In.  He  looked  frightened,  and 
Und  of  like  as  if  be  had  been  drinking  Bome. 
3e  attracted  my  attentl<»,  nnd  I  asked  blm 
vtiut  was  the  matter,  and  if  anything  was 
ranted,  and  h&  said,  'No,'  be  was  lotting  for 
I  party.  Q.  Then  what  did  you  do?  A  He 
lulled  the  door  to,  and  as  he  pulled  it  to  I 
leld  to  it,  and  he  went  out  of  the  doonrny 
ind  went  south,  and  we  all  three  came  out 
lud  walked  aftCT  him  as  far  as  police  head- 
lunrters,  and  went  upstaJrs.  Soon  after- 
.vards  I  put  on  my  overcoat,  and  started 
>ver  to  the  Gentinl,  to  get  a  deck  of  cards. 

State  how  you  went  A  I  came  down 
bo  the  corner,  and  out  and  across  Uke,  and  I 
passed  south  from  four  or  five  feet  from  the 
»>raer,  and  saw  Peter  HInton,  as  I  since 
[earned,  leaning  with  bis  left  shoulder  against 
1  post  Q.  Facing  which  way?  A  North- 
L'usL  His  head  was  sort  of  downward, 
lohn  Boncber  was  standing  with  blm  like. 
I  came  down  here,  and  walked  right  pa«t 
that  gentleman,  and  came  over  here.  When 
I  got  to  the  center  of  this  street  here,  I  heard 
those  men  say  something,  and  I  looked,  and 
I  turned  aromid  to  see  what  the  trouble  was, 
and  then  there  was  a  silence,  and  I  walked 
out  to  hwe,  and  when  I  got  ber^  I  saw  two 
men  come  walking  up  from  tiie  north  and 
stop  there,— north  to  this  Bonsall  building 
here.  Q.  What  did  those  two  men  do?  A 
They  stopped  over  hera  Q.  In  front  of  that 
building?  A  One  of  them  stepped  right  Into 
the  recess  here,  and  the  other  one  stood 
down  against  the  door.  Q.  Where  were  yon 
when  you  saw  them?  A  When  they  came 
walking  up  here,  I  was  Just  here,— about  here 
somewhere.  I  didn't  go  clear  to  this  ptOnt, 
and  I  went  right  straight  across  to  those 
men.  Boucher  sold,  *My  name  Is  John 
Boucher;  my  name  Is  John  Boucher;'  this 
laat  time  growing  angry;  and  I  thought  these 
men— one  of  them— was  the  night  police,  who 
would  come  on  about  that  time.  Q.  What 
was  the  name  of  the  pcdlcemon  you  expected 
to  And  there?  A  George  Bean.  I  thought 
I  would  go  over  to  this  policeman,  and  If 
they  didn't  quit  we  would  take  them  to  jaU 
Q.  And  when  you  got  otm*  there,  who  did 
you  find  It  was?  A  Missouri  Bill  [Stande- 
ford]  and  Mr.  Patterson.  Q.  The  defendant 
here?  A  Yes,  sir.  Q.  Whereabouts  was 
the  defendant?  A  He  was  standing  In  the 
recess  of  the  -  door.  Q.  Whereabouts  was 
Bill  Standeford,  or  Missouri  Bill,  as  you  call 
blm?  A  He  was  standing  right  against  the 
door,  facing  on  the  pavement.  Q.  Oo  on  and 
tell  what  took  place.  A.  When  I  turned  up 
here,  to  these  men,  at  first  I  thought  It  was 
I  he  night  policeman,  and  when  I  turned  here 
iny  back  was  to  Boucher  and  Hinton,  and  I 
could  not  find  out  who  Missouri  Bill  was. 
I  thought  he  looked  like  Johnnie  Miller.  He 
had  his  hat  sort  of  down,  and  had  on  a  black 
hat  1  knew  Patterson  when  I  put  my  eye 
en  blm;  knew  who  It  was,  when  I  saw  blm; 


but  I  didn't  know  HIswmil  BOl;  anfi  I  abid, 
'Who  is  It?'  and  before  I  said  that  he  Undw 
backed  oft  and  looked  up,  and  it  was  Ml*- 
Bouri  Bill.  Q.  Backed  off  which  way?  A 
Just  kinder  backed  off  north,  and  I  took  • 
mutch  out  to  see  who  it  was,  and  I  said. 
'Who's  this?'  and  he  said  'Me,'  and  as  he  said 
that  I  knew  him.  Just  as  he  said,  'It's  me,' 
John  Boucher  said  over  here:  'You  are  the 
son  of  a  bitch  that  cut  my  hand.  I  hare  a 
notion  to  klU  you.  I  will  do  It'  And  as  I 
turned  to  go  Missouri  Bill  said,  'Be  earful,' 
and  Boucher  fired  the  shot,  and  Hinton  feU 
here.  Q.  Did  you  hear  the  other  man,— 
when  you  heard  Boucher  say,  'You  are  the 
son  of  a  bitch  that  cut  my  hand,' — did  you 
hear  the  other  man  say  anything?  A  When 
be  says:  'You  ore  The  son  of  a  bitch  that  cut 
my  hand.  I  have  a  notion  to  kill  you.  I 
will  do  It,*— Hinton  said:  'If  you  are  going 
to  do  anything,  do  It  I  have  got  to  hunt  a 
doctor,  and  get  my  head  done  up.'  Q.  When 
Hinton  said,  'If  you  are  going  to  do  any- 
thing, do  IL  I  have  got  to  hunt  a  doctor, 
and  get  my  head  d«ie  up,'— he  threw  hla 
hands  up  again,  did  he?  A  Yes,  sir.  Q. 
How  long  after  he  said  that  was  it  before 
Boucher  fired?  A  Wdl,  he  had  Just  got  tha 
words  out  of  his  mouth.  Just  as  he  got  the 
word*  out  of  bis  mouth  Bouclier  fired,  and 
he  (Hinton)  said,  *0h!  Ohf  and  fell  back.  Q: 
How  long  did  he  live?  A  Probably  three 
minutes.  He  died  Just  as  fast  as  a  man 
could  die  after  being  shot  right  down.  Q. 
What  did  you  find  on  his  person?  A  I  found 
four  five  dollar  bllla  In  his  right  pocket.  Q, 
How  wore  they  done  up?  A.  All  squeezed 
up.  Q.  What  dse?  A  Two  twenty  dollar 
bUts  In  his  pocket  Inside;  In  the  right  pocket 
inside.  Q.  What  else  did  you  find?  A  1 
found  seven  dollars  and  sixty-five  cents  In 
silver,— I  found  In  this  pocket— and  a  pocket 
knife.  Q.  What  condition  was  the  knife  In, 
as  to  being  open  or  shut?  A  Shut  Q. 
What  condition  otherwise?  A.  It  had  some 
blood  on  It  Q.  What  else  did  you  find?  A  1 
think  this  comb  and  tooth  brush.  Q.  Did 
you  take  charge  of  those  things?  A.  Yes. 
sir;  I  think  It  was  full  change.  Q.  What  dse 
did  you  find  on  his  person?  A  I  beilev* 
that  was  all.  Q.  Did  you  make  a  thorough 
search  of  bis  person?  A  Yes,  sir;  It  was 
done  for  that  purpose.  Q.  Was  that  all  tbe 
mon^  yon  found  oa.  his  person?  A  Yea,, 
sir." 

After  the  killing  of  Hinton  It^  Boncber,. 
Patterson,  Standeford,  Boucher,  Harry  Hol- 
land, and  jpid  Einney  were  at  the  Joint  agniik 
under  the  Gladstone  Hotel,  and  a.^  to  what 
then  took  place  Bd  Klnn^  testified  as  fol- 
lows: "Patterson,  Boucher,  and  Missouri  BIO 
were  In  behind  the  table  that  was  used  lot 
a  bar,  talking  among  themselves.  They  talk- 
ed a  little  while  tbere,  and  Boucher  and  MIs- 
souri  BOl  went  out  saying  they  were  coins 
borne,  and  went  out  the  south  door,  and,  1 
mppoae,  th«y  wont  bome.  Hairy  Htritond 
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Mid  Pattenon  and  myself  stayed  there.  Aft- 
«r  they  went  ont,  FatteEson  saya:  'Where's 
lay  gtinf  Wliat  did  Boacber  do  with  my 
ganT  And  I  said  I  had  glvf^  it  to  Blncfe 
upstairs.  Be  turned  around  and  went  out, 
I  snppoee  up  Into  the  office.  He  went  out, 
and  came  back  with  the  same  gun,  I  thlulc, 
that  I  sa,Te  Black,  and  kinder  set  up  on  the 
table  that  was  used  for  a  bar,  and  took 
the  cartridges,— I  think  there  were  two  or 
three  cartridges,— and  tiirew  them  over  Into 
the  slop  bucket,  and  took  the  full  cartridges 
and  put  them  In  his  pants  pocket,  and  shoved 
the  giin  down  In  here,  [witness  Illustrating,] 
and  we  sat  there  talking,— ni«'ely  talking,— 
and  I  think  that  the  conrersatlon  came  up 
In  regard  as  to  whether  Patterson  had  seen 
Boucher  kill  Hlnton,  and  \  think  that  Patter^ 
Bon  pictured  the  manner  of  the  killing  to  me. 
I  am  not  posltlTe,  but  I  think  he  did.  He 
Bald  'that  Boucher  made  him  throw  up  his 
hands,  stuck  the  gun  up  bo  him,  and  pumped 
It  Into  him,  and  the  sou  of  a  bitch  bellowed 
like  a  cktt'  We  staid  there  some  little  time, 
and  he  suggested  and  advised  Holland  and 
me.  He  said.  'By  God,  we  would  all  have 
to  sta^  together,  cr  every  Qod  damned  one 
of  us  would  go  to  the  pen;'  and  he  suggested 
'that  a  quiu'rel  arose  almnt  some  wet  Ijprses, 
[stolen  horses.]'  We  sat  a  little  while  there, 
nnd  talked  the  matter  over,  and  I  didn't  talk 
with  anybody  else  about  It  until  I  got  up  on 
Fourth  street.  Qneetlon.  Was  It  agreed  there 
between  Patterson  and  you  and  Htdland  to 
make  up  this  story  about  Oie  wet  horses 
and  stick  to  It  In  Mder  to  shield  Patt«son 
and  yourselves,— Boucher,  Patterson,  and 
youradves?  Answer.  To  shield  Boucher, 
I'ntterson—  Q.  And  you  and  Harry  Hcrt- 
land.  Wsa  it  purposely  made  up,  fbr  the  pur- 
pose of  shlddlng  yon?  A.  It  was;  yes,  sir. 
It  was  talked  owe  tiiat  we  would  all  have 
to  stand  togetbert  and  simply  to  shield 
Boocbw;  pat  him  In  the  best  light  we  poe- 
slUy  could;  and,  of  course,  when  we  shield- 
ed "BoutHier,  we  lAiIelded  everybody  else.  Q. 
Have  you  had  any  convenatlon  with  Patter^ 
son  since  that  time,  with  reference  to  your 
getting  out  of  the  country?  A.  Yes,  air; 
quite  often.  Q.  What  did  he  say  about  It? 
I  mean  Patterson,  now  the  defendant  A. 
^Vhy,  the  substance  of  all  his  ccuversatlon 
was  that  'I  knew  too  Qod  damned  much 
at>out  the  Boucher  case.'  Q.  That  was  what 
he  8.iid  to  you?  A.  Yes,  the  substtmce.  Q. 
Whnt  did  he  say  about  your  going  away? 
A.  Tliat  I  had  better  go  to  Ne^  York.  Q. 
Did  he  say  that  more  than  once?  A.  Oh, 
yes.  Q.  I  will  ask  you  to  state  whether  or 
not  he  ever  gave  you  any  money  to  leave, 
In  order  to  keep  you  from  being  a  witness 
here.  A.  Yes,  sir;  he  did.  Q.  Where  wan 
that  at,  and  bow  much  money  did  he  pay 
you?  A.  He  giive  me  forty  dollars  In  Wichi- 
ta to  go  to  New  York  with.  Q.  Wbat  did  he 
say  when  he  gave  you  the  numey?  A.  He 
just  said:  Take  this.  Qet  oat  of  the  coun- 


try. Leave  to-nlgbt*  I  told  Un  I  vt^ 
and  that  I  would  be  In  Kanau  CItr 

mcHnlng." 

'nie  Jury  returned  a  verdict  ct  ^ 
against  the  defendant  of  mnrder  ta  tlw 
ond  degree.  Thereupon  the  flefeoduit  i'. 
a  motion  in  arrest  of  Judgment,  whidi  r.. 
overruled.  He  also  filed  a  motion  trnt-j* 
trial,  which  was  overruled.  SubseqaeodTt)^ 
def aidant  was  sentenced,  upon  the  Tenlku 
the  Jury,  at  hard  labor  and  close  confiKL'T 
In  the  penitentiary  of  Uie  state  for  a 
at  12  years,  and  to  pay  the  coat  of  the  p:^ 
cutlon,  taxed  at  $1,217.(K>.   To  die  n±:^-- 
sentoice,  and  Judgment  of  the  court  ^ 
fendant  excited,  and  appeals  to  this  <xn 

Troup  &  Brown,  Swartz  &  Weir,  an^  J  ^ 
Ady,  for  appellant  John  T.  Liule.  i~ 
Oen.,  G.  W.  Scott,  W.  P.  Hadoiey,  todi  l 
FtiUock,  tar  the  State. 

HORTOX.  a  J.,  (after  stating  the  hr- 
1.  It  is  Insisted  that  the  record  In  this  c- 
does  not  show  the  defendant  was  tm^ 
with  a  copy  of  the  Information,  or  vair^^ 
at  any  time  before  going  to  trial;  tin  i. 
the  record  fails  to  show  Oie  drifendut  n 
ever  arraigned  or  {beaded  to  the  tnlicz. 
tlon,  and  therefore  that  thoe  was  a  wMA. 
and  the  Judgment  should  be  revened.  Upi: 
the  hearing  a  diminution  of  the  recorJ 
suggested,  and  with  the  consent  of  this 
the  transcript  has  been  amended  so  '• 
speak  the  trath.  According  to  Um  tnosir 
as  corrected  It  appears  that  tm  - 
1883,  the  defendant  was  perscmaUy  pnx 
court,  and  required  to  plead  to  the  M  ~ 
tlon.  It  was  read  to  him,  and  he  pkidt^ . 
guilty,  llils  was  before  the  trial  Hie  ■'■ 
ord,  therefore,  diows  his  Brralgnmeai  ^ 
plea.  Hie  record  also  stiowa  that  tlu.-' 
was  duly  Impaneled  and  sworn,  and  "-^ 
the  d^endant  was  personally  prceent  ia  i* 
court  during  the  trial.  An  affidavit  bas  t^ 
filed  with  the  transcript,  showing,  ss  a  s 
ter  of  fact  that  the  derk  of  the  coon 
out  and  delivered  to  the  counsel  of  d^'-^-' 
ant  a  copy  of  the  infonnatlc»  od  tbt '  • 
day  of  April.  1883,  several  days  beforr:^' 
trial.  If,  however,  the  affidavit  be  dbn^*^ 
ed  liecause  not  properly  Incorporated  b 
transcript  it  is  sufficient  answer  tboc.  -■ 
nondelivery  of  a  copy  of  the  infonu''  - ' 
call  attention  to  section  158,  Code  Cnn: 
which  provides:   "If  the  defendaai  f  ' 
and  goes  to  trial,  withont  objectiiv  for  - 
want  of  a  copy  of  the  Infomuitkw.  ib-^'-i 
lect  of  the  duty  by  the  derk  will  not  be 
dent  ground  to  set  aside  the  rtrdlct"  ' 
V.  Cassady,  12  Kan.  550.   In  State  t.  Vi-- 
42  Kan.  587,  22  Pac  Rep.  022,  the  w^'rC ' 
not  show  the  defendant  had  bera  am  ' 
or  that  be  had  announced  hiiuitelf  mi; 
trial.  In  that  case  also  the  defeadaDi  =• 
a  motlcm  to  be  dlschorxcd  from  cus'ot.' 
oanse  of  the  want  of  the  servicv  of  a 
of  tlie  Information,  and  becaose  be  !>ail  - 
been  arraigned  and  required  to  pkaJ. 
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2.  It  Is  next  tnfltoted  that  information 
lid  not  state  Ibcts  constltntlng  a  pnbllo  of- 
teuM;  that  It  was  not  direct  and  certain  as 
regards  the  ofloise  and  parties  attempted  to 
M  charged;  and  that  the  offense  attempted 
to  be  charged  was  not  dearlr  set  forth  In 
plain  and  concise  language,  and  without 
repetition.  Objeotkm  ms  taken  to  the  in- 
formation, not  onl7  hj  motions  to  qaash  and 
n  arrest  of  judgment,  but  also  by  objecting 
»  the  Introdoctlon  of  any  ertdence  that  any 
;>eraon  or  persons  other  than  the  defendant 
>r  Standeford  were  gidlty  ct  the  homicide 
complained  of,  and  also  by  reqaesttng  In- 
itmotions  to  the  same  ^ect  Upon  the  trial 
t  was  shown  by  the  state  at  the  time  Petor 
ainton  was  klUed  that  John  Boucher  held  tiie 
;>lstol  in  his  own  handt  And  fired  the  shot 
which  cansed  his  death.  The  real  contention  Is 
that  neither  the  eridoice  introduced  npon 
the  part  of  the  state  nor  the  Instmctlons 
i^Ten  to  ttie  Jury  were  applicable  to  or  em- 
3raced  the  offense  charged.  It  ta  urged  ttiat 
rbe  guilt  of  Boucher  diould  haTe  been  . 
iverrcd,  and  tiie  act  of  the  defei^nt  in  I 
xvunsoling  him  to  commit  tha  homldde  should 
Uire  been  stated  in  the  information.  Oonn* 
tel  overlook  or  do  not  give  sufficient  force  to 
section  ^1  of  the  crimes  act  l^ection  llJt, 
::rim.  Code  J  and  tbe  dedslons  of  this  and 
>tlic<r  courts  upon  these  sections.  The  first 
icctlon  reads:  "Every  xwrson  who  OtaSl  be 
I  principal  In  the  second  degree,  in  the  oom- 
inisslon  of  any  offense,  or  who  shall  be  an 
tcrcessory  to  any  murder  or  other  felony,  be- 
Tore  the  fact  shall,  upon  conviction,  be  ad- 
iud^cd  guilty  of  the  offense  in  the  same  de- 
l^ee.  and  be  punished  In  the  same  manner, 
IS  herein  prescribed  with  respect  to  the  prin- 
Mpjil  In  the  first  degree."  The  second  sec-  i 
tlou  prorklcs:  "Any  person  who  counsels, 
lids  or  abets  In  the  commission  of  sny  of-  ; 
fouse,  may  be  charged,  tried  and  convicted  I 
iQ  the  same  manner  as  If  he  were  a  prfnci- 
jal."  In  State  v.  Gaasady,  supra,  In  referring  . 
to  these  sections,  this  court  said:  "The  In-  j 
tcntlon  of  the  leKlsUiture  In  these  sections  Is  | 
obvious.  It  authorizes  the  chnt^ng  of  an  i 
iccessory  before  the  fnct,  as  principal."  Sec-  ! 
tlon  10  of  the  bill  of  rijrhts  does  not  attempt  ' 
to  require  that  the  piirticTii!;ir  cunncftHm  iin  , 
iccused  has  with  the  offense  cbarKod  shall  j 
l>e  stutod  iu  tlu'  iudk-tuieui  ur  turonuiition.  ' 
[t  does  not  atti'iiipt  to  indicate  how  much  of  j 
detail  or  specldeatlon  Is  essential  to  a  crim- 
inal pleading.  The  legislature  has  not  at- 
tempted to  say  that  the  crime  committed 
shall  not  be  charged;  that  the  "nature  and 
craQSC  of  the  accusation"  shall  not  be  stated, 
but  has  simply  declared  what  acts  shall  ren- 
der one  guilty  of  this  crime   Tlie  i>iie  act- 
ing, the  one  present,  aiding,  and  abetiing, 
and  the  one  absent,  counseling,  aiding,  and 
nbetting,  are  declart'd  to  lie  e<iiu»lly  and  alike 
guilty.  Nor  Is  this  the  intiio<luctlnn  of  a  new 
or  harsh  rule.  At  common  law.  If  two  en- 
gaged in  the  commission  of  an  ordinary  fdr 


ony,  and  In  furtherance  of  it  one  committed 
mitfder.  both  were  dedlared  equally  gnll^ 
thereof.  The  common  consent  to  do  wrong 
r^dered  each  responsible  for  ail  acta  done 
In  fnrilicianoe  of  the  wrongful  purpose.  Un- 
der our  statutes  one  indicted  for  an  offense 
consisting  of  different  degrees  may  be  con- 
victed of  the  degree  charged,  or,  of  any  de- 
gree Inferior  thereto,  or  of  an  attempt  to 
oommlt  the  offense.  Orlm.  Code,  I  12:1. 
Bishop  in  his  woriE  on  Orimlnal  Procedure 
(volume  2,  3d  Ed.,  §  3)  says:  -*8o  A.  and  B.. 
if  present,  aldhig  and  abetting,  may  be  ocm- 
vlcEed,  tlion^  C,  a  person  not  named  In  the 
Indictment,  committed  the  act"  In  State  v. 
Jones,  7  Nev.  408,  Lewis,  0.  J.,  olraervcd 
"that  the  Jury  learned  from  tiie  charge  that 
it  Is  always  essential  there  be  a  principal  In 
the  crime,  although  undtf  tlie  etatnte  of  this 
state  It  Is  not  necessa^  Uiat  h»  Is  ooniicted 
of  the  crime,  or  that  the  aooessorles  be  In- 
dicted aa  snch;  for  it  is  expressly  provided 
that  they  may  be  hidlcted  and  tried  as  prin- 
cipals." In  Spies  V.  People,  122  BL  242,  12 
N.  E.  Rep.  865,  and  17  N.  E.  Rep.  898,  the 
oourt  stated:  "Under  our  statute  and  the 
construction  given  to  it  by  the  decisions  of 
this  court  the  man  who.  'not  being  present 
aiding,  abetting,  or  assisting,  hath  advised, 
encouraged,  aided,  or  abetted  the  perpetra- 
tion of  the  crime,'  may  be  considered  as  the 
principal,  and  may  be  punished  as  the  prfn- 
cipaL  The  Indictment  need  not  say  anything 
about  his  having  aided  and  abetted  either  a 
known  or  an  imknown  prindpaL  It  may 
simply  charge  him  with  having  committed 
the  murder  as  prindpaL  Then,  If,  upon  the 
trial,  the  proof  shows  that  he  aided,  abetted, 
assisted,  advised,  or  encouraged  the  perpe* 
tration  of  the  crime,  the  charge  that  he  com- 
mitted It  as  principal  Is  established  against 
him.  It  wotild  make  no  difference  whether 
the  proof  showed  that  he  so  aided  and  abet- 
ted, etc..  a  known  principal  or  an  unknown 
principal."  State  v.  Mosley,  81  Kan.  355.  2 
Pac.  Kep.  782;  State  v.  Brown,  21  Kan.  50; 
People  V.  Outeveras,  48  Cal.  19;  Baxter  v. 
People,  8  Gllman,  381;  Dempsey  v.  People, 
47  111.  323;  State  v.  Orrick,  (Mo.  Sup.)  17 
S.  W.  Rep.  176;  State  v.  Fredericks,  86  Mo. 
150;  State  v.  Anderson,  89  Mo.  S33.  1  S.  W. 
Rep.  135;  State  v.  Rncker,  03  Mo.  89,  6  8. 
W.  Kep.  609. 

3.  It  is  also  iuslsted  that  the  trial  courtcrmi 
in  admitting  the  statements  of  Boucher, 
made  to  Kinney,  after  the  lilliing  was  ovei*. 
—not  in  the  presence  of  the  defendant.— "timt 
he  bad  killed  Uinton."  and,  "You  take  tliat 
uun.  and  give  it  to  PattratHW."  Under  the  au- 
thority of  .State  v.  Bogne,  51  Kan.  — ,  34 
rue.  Rep.  410,  It  miy  be  conceded  that  the 
first  statement  was  inadmissible.  The  ques- 
tion, theref(M*e,  arises,  was  It  material  or 
prejbdiclal?  The  record  Is  full  of  evidence 
that  Boucher  killed  Hinton.  One  of  the  wit- 
nesses for  the  d^endant  stated  that  "Bouch- 
er killed  Hlnt<»u"  and  the  defendant  offprad 
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the  record  diawlas  that  Boodier  not  only 
killed  Hinton,  but  that  be  wu  conricted 
therefcv  ot  mudanghter  la  the  tUrd  degEce, 
and  aentenoed  to  th«  penltentlarr  for  torm 
of  three  jreara.  The  ume  vltness  vbo  tes- 
tified about  the  AtatementB  ot  Boucher  also 
testifled  that  the  defendant  aald  in  hia  pree- 
oice  In  ■ubatance  that  Boocber  made  Hinton 
throw  VP  his  hands,  stuck  the  gon  up  to  blm, 
and  shot  him.  After  the  erldence  had  sll 
been  Introduced,  there  was  no  controranv 
over  the  fact  that  Boucher  killed  Hinton. 
The  only  dispute  was,  under  what  drcnn- 
stanoes  the  hMnldde  occurred,— whether  It 
waa  JustlfiaUe,  excnaable,  w  felonious.  We 
think,  therefwe,  the  statement  rrfeired  to 
was  neither  material  nor  pr^udldaL  The 
statement  ot  Boucher  to  Klnn^  "to  take  the 
gun  and  give  It  to  Patterson"  was  not  a  nar- 
rative of  a  past  event;  It  was  merely  a  di- 
rection tor  Kinney  to  give  the  gun  be' had 
to  PattHson.  It  was  not  a  statement  that  It 
was  Patta-Bon's  gun,  or  that  Patterson  gave 
him  1the  gun.  Kinney  testified  "that  after 
this  statement  of  Boucher  to  blm  be  walked 
Into  the  (Acer  of  the  Gladstone  Hotcd,  wait 
op  to  the  counttf,  and  gave  the  gun  to  Black, 
the  clerk."  If  there  was  nothing  else  in  the 
record  but  tbls  statement  to  Indicate  that 
Patterson  famished  the  gun  tar  Boucher,  his 
connection  with  that  port  of  the  transactltm 
would  be  slight,  surely  not  enough  to  support 
a  verdict  of  guilty,  or  any  conviction;  but 
die  same  witness  who  testtfled  to  the  dlrec- 
tl(m  of  Boucher  also  testified  that  the  de- 
fendant suKcsted  to  Boucher,  before  he  left 
the  Joint,  "Why  dont  you  kill  the  son  (tf  a 
bltdiT"  (meaning  Hinton  0  and  when  Bouch- 
er said,  **1  haven't  any  gun,"  the  defendant 
s^d,  "I  will  go  and  get  you  a  gun.'*  and 
went  out  of  the  Joint  at  once.  That  after  the 
bomldde  vras  committed,  and  when  several 
of  ttw  parttes  were  In  the  Joint,  the  d^ttid- 
ant  said:  "Where's  my  gun?  What  did 
Boucher  do  with  my  gun?"  And  when  ttdd 
that  It  had  been  given  to  Black,  the  dak  at 
the  (Aoe,  he  went  out,  and  came  hadL  with 
the  same  gtm,  as  the  witness  thought;  took 
the  eartrfdgea  oat;  those  that  were  empty  he 
ttnw  into  tiie  sh^  bucket;  thom  that  were 
fun,  he  pot  in  his  pants  pocket;  then  be  put 
Cbe  gun  awi^r,  and  detailed,  as  before  stated, 
how  Boudier  shot  Hinton  with  the  gun. 
Bven  If  the  direction  of  Boucher  be  regarded 
as  Inadmissible,  the  other  evidence  of  the 
witness  testifying  to  this,  if  given  credit, 
cminected  the  d^ndant  so  stnmf^  and  dl- 
rectly  with  furnishing  the  gun  to  Boncha 
that  such  more  direction  was  not  important 
in  the  ca«^— not  snfflduit  to  Inflnoice  a  w- 
dict 

4.  It  is  further  liulsted  that  the  defmdant. 
If  an  aeoesstny  before  the  fact,  ooold  not  be 
visited  with  a  higher  grade  <i£  punisbmait 
ttan  his  prindpaL  John  Boucho*  was'con- 
vlcted  of  manalaughter  In  the  third  degree 
«nly.  and  sentenced  at  hard  labor  In  the 
penitentiary  of  the  state  for  three  years.  In 


AatoT.  Bogne,  SI  Kan.  — >  MFac. 
Oust  decided,)  it  was  said:  "It  mar  bt« 
ceded  that  at  common  l&w  the  acqoinii  - 
the  principal  aoqnitted  the  accesKO 
and  tbat  the  oonvlctkm  oC  the  prindjaj 
precede  or  acomvaiiy  that  at  one  €ku?. 
as  sa  aooessory.  •  *   •  Sectloii  US  : 
the  Gilmlnal   Code  provides:  'Anr  r 
SCO  who  counsels,  aids,  or  abets  fa  - 
commission  of  any  offense,  may  be  <M:zt. 
tried,  and  convicted  in   the  ssbk  r_ 
uect  as  If  he  were  priiudpaL*  Tbe  r- 
dent  purpose  of  the  legialatmce  of  ox  i-; 
and  otbor  states,  where  slmllsr  mt:- | 
have  been  eeiacted,  was  to  do  am  ^- ' 
those  subtle  dlstloctlcms  at  the  cobuljc  it  I 
between  principals  In  the  first  and  se^e  I 
degree  and  accessories  befwe  tbe  t»i. 
to  po-mit  the  trial  of  puticlpanti  Ie 
crime,  Independoitly  ot  each  other.  » 
each  ahould  mottee  punishment  fbr  viL 
guQt,  without  being  d<^)aident  im  tbe  rt£^ 
of  tiie  inosecntions  against  othera  We  ^ 
a  guilty  accesawy  may  be  ponlsbed 
though  tbe  principal  escape."   In  Goiv ' 
Stete,  46  Ohto  St  487,  21  N.  B.  Bep.  ^ 
was  obswved:  *Tf;  as  has  been  bdd,  -j.. 
crime  Is  a  snbstantlTe  oae,  fv  whid  ::- 
offender  may  be  tried  and  ccmvlcted  ^' 
the  oraivlctlon  of  the  principal.  It  neeocv 
follows  tliat  be  should  be  convicted  c!  -i. 
degree  of  the  crime  which  tbe  eridr. 
against  him  estabUshes;  and.  If  this  as;  • 
done  before,  no  reascm  Is  iwparent  sfe: 
should  not  be  done  after,  tbe  trial  ii? ' 
prlndpai;  and  13ie  dreomstanoe  tlist  *- 
princ4[>al  offender,  throu|^  ftUlure  of  ^ 
ae  caprice,  of  the  Jury,  had  been  coDTieiri 
a  lower  grad^  ot  even  aoqialtted  be&R  - 
alder  or  abettor  was  put  en  trIsL  ozz 
affect  the  ipiestlon  ct  the  gmilt  at  taoK^. 
of  tbe  latto-.  Tbe  degree  of  the  gnOi  cf : 
alder  and  abetbw,  as  wcffil  as  the  qoe:' 
whether  he  hi  guilty  at  all.  Is  to  be  -:- 
termlned  sdely  by  the  evldenoe  In  the  ok' 
But  connsd  for  defendant  claim  fist' 
dedslons  referred  toapply  to  an  alder. 
tor,  or  principal  in  the  aecond  degree  1=: 
and  not  to  an  accessMT  before  dw  ftA 
the  statute  of  this  stete  tbe  distinrt!B  ^ 
tween  a  prlndpai  in  die  second  degree  £ 
an  accessory  before  the  fiict  has  been  v- 
Ished,  and  aU  partldpanta  in  a  aSnxsr  - 
dared  eipially  and  alike  goUty,  wiiboc:'*- 
gard  to  thdr  prozlmitT  tboeto.  art^  '- 
teat  of  thdr  jmrtldpaUcHi  tberda  Sc? ' 
Oassady,  supra.  In  dils  connection  Itiir' 
er  to  remsrk  that  In  the  case  of  Statp  t  ^- 
ley,  ai  Kan.  855.  2  PacL  Rev.  7S2.  ft 
rightly  dedded  that  **npon  tiw  trial 
accessory  befwe  the  fact  ttie  record  '-' 
conviction  of  the  iHiixdpal  Is  proof 
fade  of  that  fiact  but  this  Is  not  coa:^i^ 
and  othw  evidence  ot  the  conimfKdtsi  li '" 
crime  by  tbe  prindpal  Is  admlsriblf-''  ^ 
this  court  probably  wait  too  far  In  t!:it 
in  saytag  that  tbe  statements  <rf  tbf  r^" 
pal,  Mrs,  Martin,  were  admlsslMe  ip> 
« 
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Ifosler  tf  they  wen  made  la  bto  abseaee.  At 
wmmon  law  ntcb  statementa  of  a  principal 
irere  admissible  to  charge  an  accesMrj,  but 
mder  our  statute  and  tbe  autlwrity  o£  State 
r.  Bogoe,  sopra,  audi  dedarattons,  not  made 
n  the  preeenoft  nt  tbe  aoceuK»7*  not  t«- 
seivable. 

5.  It  U  stUl  further  luaisttMl  that  the  trial 
xnirt  committed  ertor  in  "permittliig  the  cose 
:o  go  to  the  Jmy  upon  the  evidence  of  Kin- 
ley,  without  saying  to  them  that  tliey  ribonld 
lot  cx>UTict  upon  the  micorroborated  evidence 
>f  an  accomplice."  Also,  that  the  court 
'abused  Its  ^»ci-etioii  in  not  iostractlDg  tbe 
lury  that  they  ought  not  to  And  the  d^endsot 
^Ity  upon  the  statementa  of  Kinney  alone." 
rbe  court  gar^  ammf  otiiera,  the  f<dlowliig 
nstnictlMis:  "Tf  you  should  find,  from  all 
he  evidence,  that  any  witness  who  has  testi- 
ied  in  this  action  has  heretofore  been  gnil^ 
)f  perjury  In  testifying  falsely  ctwcecnlng  the 
laiue  matters  about  which  ha  bas  testified  In 
-bis  case,  then,  nnd  in  that  event,  yon  ou^t 
x>  carefully  and  minutely  consider  all  his  evi- 
lence  in  this  case,  and  should  carefully  com- 
m  re  all  his  statements  in  this  case,  bother 
nrith  all  the  othur  evidence  In  this  case,  and 
t,  after  haTlng  8&  done,  you  are  unable  to 
lay  whether  audx  witness  has  or  has  not  tes- 
Ifled  trnthfttlly  In  this  oase  ocmceming  the 
natters  about  which  he  has  testified,  then, 
ind  in  that  evmt,  jou  ou^t  to  discard  and 
llsbelieve  that  erMenoe  ot  such  witness  en- 
Irely.  But  If  you  are  sattsfled  that  any  mach 
vitness  has  testified  truthfully  as  to  the  mat- 
er In  this  case,  then  you  shonld  not  arbl- 
rarily  disregard  bis  testimony,  notwlthstand- 
ng  you  may  beUeve  that  he  bad  heretofore 
oade  a  different  statement  In  determining 
vhat  weight  should  be  given  to  the  testimony 
>f  any  witness  the  jiary  may  take  Into  otm- 
idcratlon  the  appearance  of  such  witness  on 
he  witness  stand  while  giving  bis  testimony, 
he  Interest  of  such  witness,  if  any.  In  the  re- 
ult  of  the  case,  and  any  other  fact  or  dr- 
umstauoe  proven  In  the  case,  which,  in  the 
>pinlon  of  the  Juiy,  throws  any  light  upon 
lie  question  of  the  welg^it  which  should  be 
riren  to  the  testimony  of  such  witness.  You 
.re  file  ezcla^Te  Judges  of  the  evidence,  the 
acts  proven,  and  the  credibility  of  the  wit- 
tess;  and  It  is  for  you,  and  you  alone,  to 
ay  from  the  evidence  whether  tbe  def^d- 
.at  is'guUty  or  not  And,  if  you  believe 
jiy  witness  has  sworn  falsely  to  any  mate- 
ial  fact  in  this  case,  then  you  are  at  liberty 
o  dlsr^axd  the  whole  of  his  testimony.  If 
here  be  any  reasonable  doubt  whether  the 
ruilt  of  the  defoadant  has  been  sntlsfactoi'Uy 
bown  by  the  evidence,  he  should  be  acquir- 
ed. If  any  <me  of  the  Jurors,  after  having 
onsldered  all  the  evidence  in  the  case,  and 
fter  having  consulted  with  his  fellow  Jury- 
aen.  should  entertain  any  reasonable  doubt 
■t  the  guilt  of  the  defendant  then  the  Jury 
■nnot  find  the  defendant  guilty.  The  de- 
fendant is  presumed  to  be  Innocent  until  tlie 
ontrary  Is  proven,  snd  where  tliere  is  a  nn- 


Bonable  douM  Wbetiier  his  gnltt  is  satlsfbc- 
tOTily  shown'  he  must  be  acquitted."  Cwaa- 
sel  say  that  the  verdict  in  tbe  cose,  rcstlBg 
npon  the  evidence  of  a  witness  Bke  Klmiey, 
whose  character  is  so  atrodbus,  whose  mo- 
tive for  lying  Is  so  apparent,  and  who  ooa- 
fenes  Us  own  pearjary  with  regard  to  the. 
some  transaction  on  two  former  occasions,  Is 
not  properly  supported,  and  that  the  liberty  of 
no  one  should  be  castaway  in  such  a  mumer. 
The  degree  of  credit  which  on^^t  to  be  given 
to  Hie  testimony  of  an  •ocampUce  U  a  mattei 
CTcluslvely  within  the  province  ot  the  Jvry. 
Without  doubt  great  cantioa  In  wdi^iing  awAi 
testimony  is  dictated  hy  prudence  and  good 
reosMi.  1  Oreuil.  Etv.  S  380.  In  State  v. 
Adams,  20  Kan.  327,  it  was  stated  that  "the 
unaided  teBttmony  of  an  accomplice  Is  legal- 
ly sufficient  to  sustain  a  veidiot"  In  Ct^ns 
T.  People,  d8  DL  SSI,  It  was  observed:  "In 
many,  twobably  In  most,  cases  Ihs  erideaee 
of  on  accompUo^  uncorroborated  in  material 
matters,  will  not  setlsty  tiie  honest  Judgment 
beyond  a  reasonoMe  doubt;  and  then  it  Is 
dearly  insnfildeut  to  snthorize  a  verdict  at 
guilty.  But  there  may  frequently  oocur  otiier 
cases,  whrae,  from  all  the  dnnunstances,  the 
honest  Judgment  will  be  as  thoron^ily  satis- 
fied from  the  erldewe  <^  flte  acoMupUoe  of 
the  guilt  of  the  defmdant  as  It  Is  possible  It 
could  be  satisaud  from  hnniau  testlmouy; 
and  in  such  case  it  would  be  an  outrage  upon 
the  administration  of  Justice  to  soqnlt"  In 
LInsday  v.  People,  63  N.  T.  14S,  it  was  said: 
"Altbough  It  Is  not  usual  to  suffer  a  convte- 
tlon  upon  the  wholly  uncorroborated  evidMice 
of  an  acoompUce,  and  Juries  sre  advised  not 
to  convict  without  a  confirmation  as  to  tbe 
material  facts,  still.  If  the  Jnry  are  fldly 
convinced  of  the  trutb  of  13m  statements  of 
a  witness  thus  situated,  they  may  coovliTt 
upon  his  testimony  alone.  It  is  the  duty  of 
the  tilal  Judge,  if  requested  so  to  do,  to  ad- 
vise the  Jury  not  to  omvict  npon  tbe  tes- 
timony of  an  accomplice  alone,  unless  his  tes- 
tinxony  tai  oorro  bora  ted  by  other  evidence  in 
smne  material  point  in  Issos."  State  r.  Kd- 
lerman,  14  Kan.  136;  State  t.  Adams,  supra. 
In  this  case,  Kinney  was  the  acoompUoe  or 
a  partlceps  ortminls  only  after  the  fact  by 
agreeing  to  and  subsequently  e wearing  to 
fabricated  statem^ts  at  the  corfm^'s  Inquest 
and  the  preliminary  examination  of  Bouoher. 
It  is  not  shown  that  he  was  present,  aiding, 
or  abetting  the  homldde,  or  that  he  procured, 
counsded,  ot  dHumanded  it  He  was,  ai 
most  an  accessory  after  the  fact  Tbe  trial 
court  was  not  requested  by  the  defradant  or 
his  counsel  to  advise  the  Jury  not  to  convict 
the  defendant  upon  the  uncorroborated  evl- 
deuce  of  an  accompUoe.  Instructions  1.  2,  8, 
and  8,  whicli  were  requested  and  refused,  m- 
ferred  to  any  impendbed  witness,  and  to  any 
witness  who  had  heretofore  made  diffeivut 
statements  under  oath.  The  court  said  to  tbe 
Jury:  "You  are  the  exclusive  Judxes  of  the 
eridMice.  the  facts  proven,  awl  tbr  credibility 
of  the  witm>8Bes;  and  it  U  for  ynu.  and  yt-u 
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done,  to  M7  from  tbe  •rideno*  wheiher  the 
Oetendaiit  Is  (oUty  or  not;  and  If  yen  believe 
any  witness  has  sworn  falsely  to  any  mate- 
rial taxt  tR  this  case,  tbm  70Q  sre  at  liberty 
to  dlsr^ard  tbe  whole  ct  his  testliiKHiy." 
The  Gonrt  also  eaiitloned  the  Jury  that  If  any 
witness  had  beai  guilty  ot  p^ary  In  testify- 
ing prevloasly  ooncenUng  ttie  facts  at  Issoe 
tta^  oagbX  to  oarefsUy  and  minntdy  eooslder 
such  erldenee,  and  earefoUy  compare  the 
statements  testified  to  with  all  ttie  othn>  erl* 
denoe;  and  If,  having  done  so,  fluy  were  un- 
able to  say  whetlier  the  witness  bad  or  had 
not  testified  trnthfiiUy,  then  they  on^t  to 
discard  and  dtabellere  the  erldcooe  of  soch 
witness  entirely.  In  rtew  of  the  special  to- 
stmotlons  requested,  and  the  Instrnctlmis  ac- 
tnaUy  glren.  the  trial  court  seems  to  have  ad- 
Tlsed  tbe  Jnry  to  discard  sad  dlsbeUers  tbe 
witness  Kinney  If  not  thorouiOily  satisfied 
ttut  bis  evidence  npon  ttte  trial  was  trnlhfal, 
and  that  fhey  wwe  at  llbuty  to  disregard  his 
whole  testimony  if  they  bellered  he  had 
sworn  f&lsely  to  any  ^ct 

0.  Again,  it  Is  Inalsted  that  npon  the  erl- 
denee  of  tin  state  Ihe  dtfendant  was  gnllty 
at  mnrder  in  the  first  d^pree;  therefor^  that 
the  trial  court  committed  grlerous  error  in 
Instznctlng  the  Jury  they  might  find  blm  guil- 
ty of  mnrder  In  the  secimd  degree,  or  of 
manalangfater  In  the  third  or  fourth  degree. 
State  T.  Whitaker,  86  Kan.  731,  12  Pac.  Rep. 
100,  and  other  similar  cases  ot  this  court  are 
dted.  It  was  proper  for  the  trial  court  to 
give  Instructions  upon  the  theory  of  the  de- 
fendant as  well  as  that  of  the  state.  The 
defendant  himself  and  other  witnesses  testi- 
fied that  when  Hlnton  left  the  joint  after 
tbe  fight  Otere,  he  said  to  Bondier  "that  be 
would  kill  blm;"  that  soon  afterwards  the 
defendant  met  ^nton  upMi  the  street  with 
his  knife,  and  that  Hlnton  said  "he  would  be 
revenged  upon  Boudier;  that  he  would  nev- 
er sleep  until  he  killed  him;"  and  that  soon 
afterwards  there  was  a  fuss  or  quarrel  on 
the  street  between  Boucher  and  Hlnton,  In 
which  Hlnton  was  killed.  AH  of  this  and 
other  evidence  Introduced  upon  the  part  of 
the  defendant  tended  to  show  that  Boucher 
was  justified  In  killing  Hlnton,  or  was  guilty 
of  some  offense  less  than  murder,  nils  also 
tended  to  show  that  Patterson  was  either 
not  guUty,  or.  If  guilty  at  all,  guilty  In  s  less 
degree  than  charged. 

7.  As  to  the  complaint  of  the  Instruction 
about  counseling,  aiding,  or  abetting  the  com- 
mlesIoD  of  the  offense  cliarged,  see  State  v. 
Shenkle,  86  Kan.  46,  12  Pac.  Kep.  309. 

8.  Another  claim  Is  that,  If  all  of  the  oth- 
er alleged  errors  In  the  record  were  unavail- 
ing, the  verdict  should  be  set  aside,  and  the 
Judgment  reversed,  on  account  of  the  clos- 
ing argument  for  the  state.  Four  specific 
objections  were  made  during  the  argument, 
and  a  general  objection  at  the  close.  Two 
0t  the  objections  concerned  wholly  Immate- 
rial matters  not  preJudtdaL    One  statement 


oomi^alned  of  was:   '^ey  wodU  wt  >. 
OS  prove  that  the  offlcen  of  the  hv 
after  one  of  the  witnesses  for  Uk 
crime,  whose  testimony  they  tntrodikvl' 
Tbe  second  was  "that  Uie  einnmlsitow!>  : 
Oowley  connty.  to  th^  pnUle  cap«i^,Bil 
an  <«dw  Mni^ing  John  PoUodk  asd  W.  ? 
Hackney  to  prosecnte  the  case,  ud  dl : 
to  the  obedience  to  pnMfc  saitlinnit'  U  i 
those   stotements,   according  to  tie  iS 
davtts  on  file,  were  partly  made  la  lamrL 
remarks  of  ooonael  for  the  defendut  IV 
third  objecttoo  made  was  sastalaed  1?  d 
ooort   After  this  objection  was  soe^i 
counsel  said.  *T.  will  tske  that  taeb  k 
strike  it  aU  out"   At  the  time  the  fiat 
objection  was  made'  ooonael  was  eomB-T 
Ing  upon  the  fact  Oiat  the  deCaAni  i 
though  having  Ured  to  Arkansas  Cltj  Uri 
years,  had  totiodnoed  no  wltoev  to  tuCi 
to  his  good  diaracter.   The  court  tBtei^ 
tbe  obJaetloD  to  these  remaiks,  aid  tfi-: 
on  tbe  counsel  said,  "I  withdraw  tbea.'  t- 
see  Stote  r.  Yotdl,  SO  Kan.  224.  2  Pxe. 
ISL   la  tbe  goteral  objection  no  pLtWc 
soitance  or  spedfic  part  of  fin  ihes 
was  indicated,  but  the  ooort  was  - 
caution  and  admonish  the  Jury  dm  k  ^ 
misled  by  the  totemperate  and  inHamBii!? 
speedi  ot  the  coonsd  who  dosed  fir  v 
stat^  nor  to  the  stotemente  <a  Uut  tm' 
out  ot  toe  reoMd,  or  to  any  of  the 
petent  stotemoato  that  have  beea  wait  '- 
this  case."   The  court,  to  reply,  said  to 
Jnry:   "80  far  as  any  qaestl«i  ot  liiteE?^ 
ate  speech  made  to  dose  the  arsniBeubst 
the  court  had  no  just  criticism  to 
HoWever,  %  In  your  Jadgment,  tlie  tof 
{dosing  tills  case  has  made  any  rmaiti' 
said  anything  that  Is  out  of  the  reconl  to 
and  in  that  event,  toe  court  tells  yos  an* ' 
permit  such  statements  to  come  befony 
to  any  way.    Of  coarse,  you  wID  tcj  '-■ 
ease  aoc(»dlng  to  the  law  and  u^'- 
alone."    The  final  objection  to  tJw  t-*? 
ment  at  toe  close  of  the  case  wu  te»  | 
&ral.    This  court  has  decided  sercnl  | 
that,  even  If  the  statemente  of  cfmd  ^ 
Improper,  If  no  snffldoit  obJectloQ  b 
at  the  time,  error  will  not  Ufc  Soi" 
WilgUB.  82  Kan.  126,  4  Pac  Rep.  2i8:  ^  ! 
v.  Nuabaum,  51  Kan.  — ,  34  Pac.  lu^  ^ ' 
and  cases  dted;  State  v.  Gomstodc-'"^-' 
(154;  State  V.  Mortimer,  Ed.  93:  arri^'  ' 
McCool,  34  Kan.  013.  9  Pac  Rep.  61$ 

9.  LasOy,  It  is  4nsi8ted  that  *  w«  ^- 
should  be  bad  on  account  of  newly-discoi^*: 
evidence.  A  part  of  this  evidence  w  <^ 
laUve  only;  the  otoer  parts  were  ans»-^ 
or  contradicted  by  counter  affidav]t&  T-"'' 
wafl  no  error  on  the  part  of  toe  coart  t  ^ 
fusing  the  new  trial  for  this  reason.  S^- 
V.  Kohrer,  34  Kan.  427,  8  Pac.  Bpp- 
State  V.  McCool,  supra;  State  7.  Sm  ti  ■ 
Kan.  «18,  11  Pac.  Rep.  908;  Doi^ia*  ^  ^ 
thony,  45  Kan.  439,  25  Pac.  Bep.  SSI  ' 
this  case,  unlike  some  crimloal  - 
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UTB  been  bcAwe  m  tor  review,  thm  wu 
Urect  and  positlye  tartlmoiij  before  the  jury 
;o  BDBtaln  the  oooTlctlon  of  tbe  defendant 
f  fliat  erldenee  was  believed.  TTie  Jury 
irere  tbe  exchutre  Judges  of  the  erldoice 
LDd  (tf  the  credlUUtT  at  ttie  wttaeeaeo.  We 
lare  before  ne  the  rerdlct  of  the  Jury,  and 
ilso  tbe  approval  of  the  trial  Judge  at  that 
rerdlct  We  cannot  InterfMe.  Then  are 
>ther  matters  discussed  In  the  briefs,  but  we 
lo  not  think  it  neceHary  to  commoit  there- 
m.  Tba  Judgment  wlU  be  affirmed.  All  tbe 
ustlces  cmearrlng. 


ORIPPEN  T.  SCHNSB  et  al. 

(Sopreme  Court  of  Kansas.  Nov.  11,  1808.) 

raui^— Spsoiaj.  Findikob — Affointmbht  or  Vww 
JuDOB— Power  to  Entkr  Jodohbiit. 

WhM«  a  case  Is  tried  before  the  court 
iod  a  Jut,  and  a  verdict  and  vedal  flndings 
ire  returned  hr  tiw  jury,  and  therenixHi  a  mo- 
ion  to  set  aside  tbe  general  verdict  and  special 
Indtngs  Is  heard  and  dedded  by  the  trial  Judge, 
iDd  Buffident  fladings  are  permitted  to  stand 
:o  support  a  Judgment  Cor  the  plaintiff,  and 
lubsegnently  the  oountr  In  which  the  court  la 
leld  Is  made  a  new  Jomdal  district,  and  a  new 
lodge  Is  appointed,  sncb  new  Judge  may  direet 
I  Judgment  upon  the  special  fiudings. 
(Syllabofl  hr  the  Court) 

Brror  team  district  court,  Saline  countgr; 
El.  F.  Thompeon,  Jadg& 

Action  19'  H.  S*.  Orlppen  against  F.  M. 
^nee  and  wife  and  John  Horton  for  qw- 
!lfic  performance  6C  a  omtract  Then  was 
iudgment  for  plalntUt,  and  defendants  bring 
>rror.  Affirmed. 

The  oOier  Cuts  ftdly  appear  In  tbe  fbUow- 
ing  statement  by  HORTON,  a  J.: 

This  action  was  1»onght  In  tbe  Saline  ooan- 
ty  district  court,  by  H.  F.  Orippen  against  F. 
M.  Schnee  and  Sadie  Sdmee,  Us  wlte^  and 
lohn  Horttm,  to  enforce  the  speclflo  po^ 
rormance  at  a  certain  agreement  In  wrltli^ 
In  words  and  figures  as  fi^ws:  "Memo- 
randa of  agreement  made  tUs  26tb  day  oC 
October,  A.  D.  18S5,  by  and  between  F.  H. 
Schnee  and  H.  F.  Orlppen,  wltnessetb: 
Whoreaa  certabi  differences,  Iltlgathms,  and 
sompllcfltifflu  exist  between  the  above-named 
parties,  [who]  being  desirous  of  settling  the 
some  [do]  agree  as  tollom:  First  The  said 
P.  M  Schnee  agrees  to  convey  to  the  said 
B.  F.  Grlppok,  by  good  and  sufficient  war^ 
ninty  deed,  any  portlw  of  the  south  85  feet 
at  lot  number  164  on  Santa  Fe  avenue,  Sail- 
oa,  Kansas,  to  be  not  less  than  tbe  north  27 
feet  fa  the  same,  or  more  than  the  amount 
of  8C  feet,  at  the  option  of  said  F.  M.  Schnee, 
tar  which  ssld  H.  F.  Crimen  agrees  to  pay 
said  F.  M.  Schnee  at  the  rate  of  twelve  (12) 
ilollars  i>er  troat  foot;  the  said  deed  to  be 
made  as  soon  as  said  F.  U.  Sdmee  shsll 
obtain  a  good  title  to  lot  number  168  and 
said  85  feet  of  lot  164  <m  Santa  Fe  avenue. 
Second.  F.  H.  Schnee  agrees  to  pay  to  ssld 


H.  F.  CrlK>en  tbe  sum  at  fifty-nine  HBO)  dol- 
lars as  her  eipMises  Incorred  In  and  about 
said  pmnSses.  TUm  said  F.  M.  Schnee  fur- 
ther agrees  to  pay  or  see  paid  the  costs 
In  a  certain  suit  now  pending  In  tbe  dis- 
trict court  of  Saline  county,  wherein  H.  F. 
Crlppoi  Is  plaintiff  and  Harriet  B.  Buchan- 
an et  al.  are  defendants;  said  H.  F.  Crip- 
pen  agreeing  to  dismiss  said  action  as  to 
said  F.  M.  Schnee.  It  is  further  agreed 
that  F.  M.  Schnee  shaU  perfect  his  title 
to  said  premises  as  som  as  posdble,  and 
that  said  H  F.  CMppen  and  her  counsel, 
John  O.  Splvey,  shall  render  any  and  aU  as- 
sistance In  their  power  to  aid  In  perfecting 
ttM  tlUe  of  the  said  F.  M.  Sdmee  to  said 
premises.  In  witness  vhwaot  the  said  par- 
ties have  hereunto  set  their  hands  this  day 
and  year  first  above  written.  [Signed]  F. 
M.  Sdmee.  H  F.  Grippeo."  May  12,  18S6, 
John  Horton  answered,  setting  up  briefly  that 
Schnee  and  wife  liad  made  and  delivered  to 
blm  a  note  for  (960,  and  secured  the  payment 
of  the  same  by  the  execution  ct  a  mortgage 
as  shown  by  copies  attadied,  but  no  dalm 
was  made  on  this  account  <m  the  trial  of  tbe 
action.  July  16,  1886,  Sdmee  and  wife  an- 
swered with  a  general  denial,  and  also  al- 
leged that  the  premises  described  in  the 
written  agreement  were  purchased  on  the 
14th  day  of  March.  18K,  as  a  luHnestead, 
and  that  ttie  some  was  the  homestead  of 
the  defendants  at  the  date  of  the  contract; 
tbat  F.  M.  Sdmee  was  at  that  time,  and 
ever  since  has  been,  a  married  man,  and 
tiie  head  at  a  fanUly,  residing  In  Saline  coun- 
ty. In  this  state,  and  tiittefwe  that  the  agree- 
ment was  and  Is  void.   On  December  27, 

1888,  at  the  December  term,  1888,  of  the 
Saline  county  district  court,  this  action  come 
oa  for  trial  to  a  Jury.  The  trial  was  om- 
tinned  through  Decembw  28  and  29,  1888. 
when  the  further  hearing  itf  the  actkm  was 
adjourned  until  January  2, 1889.   January  2, 

1889.  tbe  trial  was  resumed,  and  was  con- 
tinued through  January  3  and  ^  1888,  when 
tbe  Jury  returned  Into  eaart  their  g«ieral 
verdI<A  for  the  defendants,  and  special  flnd- 
bigs.  On  January  4,  1889,  tba  idalntlff  iued 
a  motl<m  to  set  aside  the  geheral  verdict, 
and  all  of  the  special  findings  of  the  Jury, 
and  to  award  tbe  plaintiff  a  new  trial,  iqton 
the  ground,  among  others,  that  tbe  verdict 
and  special  answers  of  the  Jury  were  con- 
trary to  and  not  sust^ned  by  any  evidence. 
On.  tbe  same  dsy  tbe  mothm  to  set  aside 
the  general  vordlct  and  cortatn  of  the  spo- 
dal  findings  was  sustained.  On  tbe  same  day 
the  plaintiff  filed  his  motion  for  Judgment  on 
the  pleadings,  evidence,  and  findings  of  fact, 
and  at  tbe  same  time  the  dtfendants  filed 
their  motion  tar  Judgment  In  their  favor  up- 
on the  special  findings  of  the  Jury.  Up  to 
this  time,  Hon.  8.  O.  Hinds  was  pre«idtng 
Judge  of  the  district  court  ot  Saline  county, 
but  by  the  act  the  letf  slature  approved 
February  27,  1880,  the  tUrtletb  Judicial  dls- 
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iilct  ma  CTented,  composed  ot  Saline  and 
Ottawa  ocrantiw.  Laws  1889,  c.  118,  S  26. 
Thereafter  Hon.  R.  F.  Thompson  was  the 
district  Jadge  of  Saline  cocmty,  and  all  subse- 
quent proceedings  were  had  in  this  esse  be- 
fore him.  On  the  4tb  of  Jantiary,  1889,  by 
ecKisent  ot  all  the  parties,  the  case  was  pass- 
ed over  without  any  formal  (urder  of  con- 
tinuance natll  the  June  term  of  1889.  July 
1,  1889,  tlie  motions  of  the  plaintiff  and  the 
defendants,  before  referred  to,  came  on  to  be 
heard,  and  were  by  the  court  taken  under 
advisement,  and  on  July  5,  1889,  the  court 
made  certain  additional  findings  of  fact  and 
amclualons  of  law,  denied  the  plaintiff's  mo- 
Hxm  tor  Judgment  for  specific  performance, 
and  held  the  further  motion  of  the  plaintiff 
for  money  Judgment,  and  the  motion  of  the 
defendants  for  Judgment,  under  advisement 
July  8,  1SS9.  the  plaintiff  filed  a  motion  to 
vacate  and  set  aside  the  special  findings,  and 
tor  a  new  trIaL  On  Jnly  11,  1889.  the  mo- 
tioQ  of  the  plaintiff  for  Judgment  for  |59 
and  Interest,  and  the  motltm  oif  the  defend- 
ants for  judgment  on  the  findings  of  facts 
came  on  to  be  heard,  and  both  were  sus- 
tained. On  the  same  day  the  plaintiff  filed 
another  motion  for  a  new  trial,  and  the  de- 
fendant F.  M.  Schnee  made  his  motion  for 
a  new  trial  for  error  of  law  in  awarding 
Judgment  against  him  in  faror  of  the  platn- 
tlft  for  $60  and  interest,  amounting  to  ^73.45, 
and  on  the  same  day  these  motions  were 
heard,  and  each  denied,  and  the  ruling  of  the 
court  was  excepted  to  by  the  parties  respec- 
tlTely.  H-  S.  Grippal  brings  the  ease  here. 
F.  M.  Schnee  flies  a  cross  petition. 

Owen  A.  Bassett,  for  plalntltto  In  etror. 
Gmrer  ft  Bond,  R.  A.  lOTitt,  and  J.  O.  Wil- 
son, tot  defendant  In  error. 

HORTON,  a  7.,  (after  stating  the  fact&) 
The  cmtentlon  in  this  case  Is  ttiat  Hon.  B. 
O.  Hinds,  dlbtrlet  Judge  of  the  fomteenth 
Jfndldal  district,  heard  a  part  of  this  case 
In  Saline  coontTt  Imt.  before  Judgment  was 
r»idered,  that  the  thirtieth  Judicial  district 
was  abated,  unbracing  Saline  county,  and 
that  Hon.  B.  F.  Thominon,  as  district  Judge 
of  the  tlUrtietb  Judicial  district,  disposed 
of  the  motion  for  a  new  trial,  and  rendoed 
Jndgm«i^  and,  therefore,  that  a  new  trial 
must  of  necessity  be  granted,  under  the  an- 
tborlty  of  Baas  t.  Swln^ey,  42  Kan.  729, 
22  Pac.  Rep.  714.  It  appears  from  the  rec- 
ord that,  after  the  thirtledi  Judicial  district 
was  created,  Hon.  R.  P.  Thompson,  as  dis- 
trict Judge,  made  additional  findings,  orer- 
nded  a  motion  for  a  new  trial,  and  rendered 
Judgment  If  the  record  showed  nothing 
further,  the  case  of  Bass  t.  Swfngley,  supra, 
woidd  be  applicable.  But  It  also  appears 
that  Hon.  B.  O.  Hinda,  the  Judge  who  first 
tried  the  esse,  also  heard  and  determined 
a  motion  for  a  new  trial  befwe  the  thlrUeth 
Judicial  district  was  created.   He  set  aside 


(KlE 

certain  of  the  special  fin  dings  ot  Uw  jvj, 
but  p^mttted  others  to  stand.  The  pinai 
question  of  nict  in  the  case  was  wb^her  tht 
lota  referred  to  in  the  agreeoMit  wen  tie 
homestead  of  F.  M.  and  Sadie  B.  Scbsce 
The  findings  of  the  Jury,  which  Boa.  S.  0, 
Hinds,  district  Judge,  sustained  as  sappwtal 
by  the  oTidence,  established  that  the  agree- 
ment set  forth  in  the  petiUon  was  void,  be- 
cause it  attempted  to  affect  the  homesiad 
of  the  defendants,  without  the  Joint  can^m 
of  both  husband  and  wifa  Upon  these  find 
Ings  the  plaintiff  was  not  entitled  to  t 
specific  performance  of  the  agreement,  whlii 
was  signed  by  the  husband,  F.  M.  Schn*. 
only.  Therefore  the  plaintUf  had  bla  motion 
for  a  new  trial  heard  and  determined  be- 
fore the  district  Judj;;e,  who  presided  at  Xtf 
trial,  saw  the  witnesses,  and  cooid  in- 
telllgently  pass  upon  their  testimony.  Afw 
a  motion  tor  a  new  trial  has  once  Iteea 
made,  heard,  and  dedded,  a  court  maj  ar- 
bitrarily oTcrrule  all  further  motions  nud- 
for  the  same  purpose  and  based  on  tbe  sxim 
grounds.  The  subaequent  flndlDgs  made  bf 
Hon.  R.  F.  Thompson  did  not  matoisBf 
change  or  affect  the  findings  of  the  Jnr;^. 
which  were  sustained  by  his  predecessor 
The  conclusion  of  Hon.  R.  F.  Thompsos  tlat 
the  premises  in  question  were  the  tiomestei'! 
of  the  defendants  on  October  20,  18S5, 
In  accord  with  the  findings  of  the  Jury. 
Upon  the  record  presented,  after  Hon.  S.  0. 
Hinds  oTermled  the  motltm  for  a  new  trial 
Hon.  R.  F.  Thompson  had  no  otho-  dtttjr  le 
perform  than  to  pass  upon  die  special  find- 
ings of  fact  returned  by  the  Jury.  The  flnd- 
ings  of  fact  support  the  Judgment  rendered, 
and  this  case,  upMi  the  fttcts  presented.  d«« 
not  come  within  Bass  v.  Swlngley,  supra. 

Upon  the  cross  petition  filed  by  the  dt^ 
fendant  F.  M.  Sk-hnee,  It  Is  claimed,  bb  ttir 
agreement  affecting  the  homestead  ta  jcM. 
because  Sadie  B.  Schnee,  his  wife,  did  ik^ 
sign  or  consent  thoreto,  that  there  eouM 
no  recoTery  by  H.  F,  Crippen  of  tbe 
mentioned  in  the  agreement  WetbinEo^- 
wlse.  By  the  agreement  signed  F.  H- 
8(dmee  he  was  to  pay  H.  F.  Qrippen  the  Bom 
of  $60  tor  expenses  incurred  upon  the  prem- 
Ises.  This  part  of  the  agreement  was  Wild- 
ing upon  the  parties,  and  the  court  conuiiir- 
ted  no  error  In  reudning  Judgment  for  tki: 
amount  The  case  of  Tidmes  t.  Stnmpff,  3S 
Kftn.  58,  S  Pac.  Rep.  4S1,  diffws  tmiu  tld& 
1^  that  caae,  the  money  attempted  to  tie 
covered  was  a  part  of  the  purchase  inice 
the  homestead,  which  the  wife  did  not  ooo- 
smt  to  s^  The  amount  in  this  case  item- 
ered  Is  for  npenses,  and  Interest  paid  bf 
the  plaintiff  upon  the  homestead,  which  tbt 
husband,  F.  BL  Scbnee.  i^reed  to  pay.  TUi 
part  of  the  agreement  of  the  partlca  b  v** 
Invalid  or  Toid.  The  Judgment  of  the  dto- 
trict  court  win  be  affirmed.  All  the  JaitiM 
concurring. 
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<3ITT  OP  ABILBNB  t.  COWPBRTHWAIT. 
(Sn^ene  Court  of  Kansaa.  Not.  11,  1803.) 

KraUOIF^  COBPOIUTKUTB— DBraCTtTB  SlDBWALU 
— NBaUOBNGB  or  ABOTTIKO  OWITBB. 

L  The  coiporate  autbcwiUes  of  a  city  per- 
mitted a  lot  owner  to  make  a  dangerons  cellar- 
war  in  a  sidewalk  and  street  In  front  of  his 
house,  which  he  sabaeguently  covered  with  a 
frail  trapdoor  that  was  defective  in  construc- 
tion, ana  around  which  no  safeguards  were 
placed.  It  remained  In  this  condition  for  about 
two  months,  when  a  person  travellog  over  the 
sidewalk  Bte^ied  upon  the  trapdoor,  which 
broke  down,  and  predidtated  him  Into  the 
caratkm  below,  cansme  severe  personal  In- 
juries. Seld^  that  the  c»ty  cannot  relieve  ftself 
from  responsibility  because  the  daagerons  and 
unguarded  opening  was  made  and  covered  by 
the  lot  owner;  that  it  was  the  doty  of  the  tity 
authorities  to  snpervlae  the  work  ai  eovwlns 
the  c^arwaj,  and  to  eanae  the  use  of  snitaUe 

Srecautions  to  prevent  accidents;  and  that  an- 
er  the  facts  and  circumstances  of  the  case  the 
city  was  negligent,  and  liable  for  the  Injury 
snstaiDPd. 

2.  Where  a  dUigMit  performance  ot  the 
duty  of  supervision  in  the  coDstruction  of  a 
■covering  over  a  perilous  excavation  In  a  street 
would  bring  knowledge  to  the  officers  of  the 
d^ect  and  the  dangerous  character  of  the  ■anw, 
a  want  of  such  knowledge  Is  negligenoe. 
(Syllabus  l^y  the  Court.) 

Brnw  from  district  oonrC,  Dlcklnaoa  coun- 
ty; M.  B.  NldudwCf  Judge. 

AotloD  tar  personal  injuries  by  George  W. 
-Oowpetthwalt  agmlnat  tlie  city  of  Abllne. 
Plaintiff  had  Jadgment,  and  dcfendaat  brtnfs 
«nor,  Afflrmod!. 

Stamban^  Sb  Hnrd,  for  i^alntlff  in  error. 
J.  H.  Mahan  and  Burton  ft  Moore,  for  de- 
fendant In  error. 

JOHNOTON,  J.  Oeo)^  W.  Cowperthwalt 
teU  throu^  a  sidewalk  on  one  of  the  prin- 
cipal streets  of  Abilene,  which  was  con- 
strncted  over  an  excavation,  and  was  severe- 
ly Injnred.  Business  houses  fronted  upon  the 
sidewalk,  which  was  btiilt  of  wood.  Prior 
to  Febmar7, 18SS,  an  owner  of  abutting  prorv 
■erty  was  permitted  to  have  an  opening  in  thb 
sidewalk  tor  a  cellarway,  abont  six  feet 
long  and  two  feet  and  four  Inches  In  width, 
-which  he  used  as  an  mtrance  Into  the  base- 
ment of  the  building.  For  a  time  the  open- 
ing was  Inclosed  with  a  wooden  railing,  bat 
In  February,  18S8,  the  owner  placed  a  frail 
corerli^  over  the  (^nlng,  after  which  the 
railing  was  removed.  The  covering  or  door 
was  constructed  of  2x4  scantling,  placed 
lengthwise  of  the  openic^,  about  IS  Inches 
apart,  upon  which  were  nailed  inch  boards 
about  28  Inches  loug.  This  trapdoor  waft 
loosely  placed  over  the  upeniog,  the  nnrth 
end  resting  upon  the  upper  step  of  the 
stairway  leading  Into  the  basement,  anik 
the  south  end  reeling  upon  a  scantUttg  ot 
board  nnlliKl  to  one  of  the  stringers  sup. 
porting  the  KUIownlk.  In  the  following  month, 
Cowperthwalt,  wiiile  passing  along  the  street, 
met  two  other  persons  at  the  point  where 
the  trapdoor  bad  been  placed  In  the  walk, 
-and,  while  standing  upon  It,  oonveraliig  with 


them,  the  south  ^d  gave  wny  and  feB 
down,  throwing  him  into  the  excavatttm  be- 
low. The  Jury  found  that  the  accident  and 
Injury  resulted  from  the  negligence  of  the 
city,  and  awarded  Co^erthwalt  damagOb 
In  the  sum  of  $2,100. 

The  city  contends  that  the  teetimooy  pro- 
duced Is  insufflclent  to  sustain  the  vndict 
and  Judgment  It  (dearly  appears  to  us  that 
the  trapdoor  was  defectively  constructed, 
and,  without  a  railing  or  other  protection, 
made  the  sidewalk  unsafe  for  pubUo  travd. 
It  Is  true  that  the  perilous  opmlng  in  the 
ddewalk  was  made,  and  the  railing  which 
was  onoe  there  removed,  by  the  adjotoing 
owner,  and  not  by  the  city;  but  the  cor- 
porate  authorities  are  vested  with  full  cod 
trol  ot  the  streets  and  sidewalks,  and  are 
required  to  maintain  them  in  a  reasonably 
safe  condition  for  public  trav^  The  dig 
cannot  escape  liability  by  permitting  tlie 
owner  to  make  a  dangerous  and  unguarded 
opening  in  the  sidewalk.  It  was  unquestion- 
ably negligent  in  allowing  a  dangerous  cellar- 
way  to  be  constructed  In  the  sidewalk,  "and 
nothlng'will  wholly  terminate  the  nogUgeuce 
of  the  city  except  to  so  close  up  the  cellar- 
way  as  to  make  it  permanently  and  coo- 
atantly  safe  for  those  traveling  on  the  side- 
walk." Smith  T.  City  of  Leavenwoi-th,  15 
Kan.  81.  "If  the  city  permits  a  lot  own»-  to 
occupy  the  sidewalk,  or  obstruct  the  free 
passage  over  it,  or  endanger  its  safety  by 
excavations  beneath  It,  it  does  not  thereby 
relieve  Itself  from  responsibility.  It  is,  as  to 
third  parties,  the  same  as  though  It  had  done 
these  things  itself."  Jnnaen  v.  City  of  Atch- 
ison, 16  Kan.  .T8fS.  The  dty  cannot  be  held 
liable  unless  it  had  notice,  actual  or  implied, 
of  the  defect  in  the  sidewalk;  nor  can  tlfc 
existence  of  the  defect  or  the  negligence 
of  the  defbndant  be  inferred  from  the  mere 
occurrence  of  the  accident  The  offlcera  on 
the  city,  however,  were  aware  of  the  unau- 
thorized excavation  in  the  street,  which  had 
existed  for  a  long  time  prior  to  Febru- 
ary, 1888.  They  knew  It  had  been  formerly 
guarded  by  a  raillug,  and  that  this,  although 
insufflclent  had  been  removed.  They  knew, 
or  should  have  known,  that  a  loose  trap- 
door had  been  placed  over  this  opening.  Tt 
was  the  duty  of  the  city  to  supervise  thv 
work  of  covering  the  opening,  and  to  cause 
the  use  of  suitable  preonutions  to  prevent 
accidents.  If  the  officers  had  exercised  a, 
reasonable  supervision  of  the  street  and 
walk  when  the  covering  was  placed  there 
and  the  railing  removed,  the  perilous  charac- 
ter of  the  place  would  have  been  apparent 
They  would  have  seen  that  the  ends  of  the 
boards  on.  the  tmprtoor  were  not  nailed  to 
the  walk  nor  to  the  adjoining  building;  and 
thiit  It  was  liable  to  be  displnoed,  and  oc- 
casion such  an  Injury  as  bi'fell  Cowppp- 
thwiilt  They  knew,  or  should  linve  known, 
that  for  a  period  of  about  two  months  tiiere 
was  no  ralUng  around  tiie  trapdoor,  or  othi>r 
aultable  safeguards  Cor  the  prevention  ot 
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accidents.  With  a  knowle^e  of  these  fiicta, 
and  charged  as  the  dty  authorities  are  with 
notice  of  those  wUch  they  should  knon. 
tt  cannot  be  said  that  the  dty  was  without 
notice.  A  reasonable  saperrlsIoD  oa  their 
part  would  hare  dlacorered  the  defect  in 
time  to  have  prevented  the  injury.  The  end 
of  the  door  which  fell  rested  upon  an  In* 
secure  attachment,  the  character  of  which 
was  detailed  to  the  Jxiry.  Although  some  wltp 
nesses  stated  that  It  was  a  good  Job,  enongh 
was  shown  to  establish  that  It  was  faulty  la 
eonatmction,  and,  In  Tlew  of  the  dangeroun 
excavation  beneath,  that  It  was  Improperly 
guarded.  There  was  soffldent  testimony  re- 
specting the  n^lgence  of  the  dty  officers* 
Including,  as  It  does,  the  question  of  notice, 
to  take  the  case  to  the  Jury,  and  Its  finding 
uptm  these  questions  Is  conduslre.  There 
was  a  dear  omission  of  duty  on  the  part 
of  the  dty  officers,  whldi  makes  the  dty 
liable  for  the  Injury,  although  they  may  have 
had  no  actaal  notice  of  the  def^  In  the 
attachment  upon  which  the  south  end  of  the 
door  rested.  Dillgoit  performance  of  the 
duty  of  supervtelon  In  the  construction  of  the 
door  would  have  brought  knowledge  of  the 
defect  In  some  cases  a  want  of  knowledge 
Is  negligence.  Boucher  t.  Oity  o€  New 
Haven,  40  Conn.  4C6.  No  saffldeoit  reasons 
have  been  shown  for  setting  aside  the  ver- 
dict, and  therefore  the  Judgment  of  the  dis- 
trict court  must  be  affirmed.  All  the  Justices 
co&coniQiCi 


BIOB  T.  BOGERS,  Sheriff. 
(Bnpreme  Ooart  of  Kansas.  Not.  11,  1893.) 
TBAUMfunra  CoKTET Aires  —  Imnrr  cur  GnAxroa 
— Etidbkos. 
Upon  an  issae  of  fact  as  to  whether  a 
transfer  of  pr(H>erty  was  made  to  hinder,  delay, 
or  defraud  creditors,  it  Is  competent,  where  the 
MM  making  the  transfer  ta  a  witness,  to  in- 
qnlre  of  him  whether  in  maklDg  the  transfer 
he  Intended  to  hinder,  delay,  <a  defraud  his 
creditors.   Gardom  t.  Woodward.  SKI  Pae.  Bep. 
190,  44  Kan.  75S. 
(Syllabus  by  the  Court.) 

ErrOT  from  district  court,  Ness  county;  V. 
H.  OriuBtead.  Judge. 

Action  by  L.  M.  Bice  against  P.  A.  Kogers. 
There  was  Judgment  for  defendant,  and 
j^alstiff  brings  error.  Beirersed. 

N.  H.  StldgN  and  Geo.  B.  Bedd,  for  plain- 
tiff In  error.  Budian,  freeman  A  Fort»  and 
James  McOartney»  tor  defcsidant  In  oror. 

JOHNSTON,  J.  Tbia  was  an  aetUm  re- 
plsTln  brought  by  L.  M.  Bice  against  P.  A 
Bogers.  as  sheriff  td  Ness  ooimty,  to  recorer 
the  poBsesidfHL  ot  a  stock  of  merchandise. 
The  idaliitlfl  datmed  a  ^>edBl  ownership  In 
the  property  under  a  chattel  raortgnge  exe- 
cuted to  him  Us  son  to  Indemnify  the 
fat^r  for  an  Indebtedness  of  over  97,000, 
for  which  he  had  become  security  ft>r  tlie 
son,  and  which  he  was  sobsequeutly  com- 


pdled  to  pay.  The  sheriff  claimed  under 
attachment  levied  at  the  Instance  frf  several 
of  the  creditors  of  O.  D.  ^ce.  wbo  aXleeed 
and  claimed  that  the  mortgage  was  not  given 
In  good  faith,  but  was  made  with  the  Intent 
to  defraud,  hinder,  and  delay  the  creditors  of 
O.  D.  Bice.  It  was  shown  and  found  by  the 
Jury  that  L.  M.  Bice  was  security  for  G-  D. 
Bice  In  the  Ness  City  Bank  for  tbe  sum  of 
$7,000,  and  that  more  than  that  amount  of 
such  security  del)t  has  since  been  paid  by 
L.  M.  Bice.  Althou^  the  chattd  mortsage 
was  given  to  Indemnify  L.  M.  Bloe  against 
this  security  debt,  It  was  specifically  found 
by  the  Jury  that  the  mortgnge  was  given  t4> 
hinder  and  delay  the  creditors  of  Q.  I>.  Bice, 
and  that  this  was  the  purpose  ot  both  O.  D. 
and  L.  M.  Bice  In  tbo  and  twW"g  of 

the  mortgage. 

Hie  purpose  and  good  faith  of  the  parties 
to  this  transaction  were  the  prlndpal  ques- 
tions submitted  to  the  Jury.  Having  allege*! 
that  the  mortgage  was  made  with  fraudulent 
Intent,  It  devolved  upon  the  defendant  to 
show  that  It  was  executed  for  the  alleged 
purpose.  Some  proof  was  offered  tending  ta 
show  a  fraudulent  Intent  on  the  part  of  O. 
D.  Bice,  and,  after  the  admission  of  this  tes- 
timony, Blce  was  called  as  a  witness  In  re- 
buttal, and  was  asked  the  fCdlowiug  qnestlCKir 
"Mr.  Bice,  I  will  ask  you  what  your  Intern- 
tlons  were  In  making  the  chattel  mortgage  to- 
the  plaintiff  In  this  case."  An  objection  was 
made  by  the  defendant,  upon  the  ground  that 
it  was  not  rebuttal  testimony,  which  objec- 
tion was  sustained  by  the  court.  TtM  idaln- 
tiff  then  offered  tx>  prove  that  the  wltnev 
"had  no  intention.  In  the  execati<m  (tf  the 
mortgage  In  question,  to  hinder,  delay,  or  de- 
fraud any  of  his  creditors,  bat  that  the  plain- 
tiff was  security  for  him  for  a  large  amount 
of  Indebtedness,  to  the  amount  of  about  f7,- 
000,  and  tiiat  the  only  Intention  witness  had 
was  to  secure  the  plaintiff  by  reason  tbere- 
of.**  ISiey  also  offered  to  prove  by  Uie  same 
TTitness  that  his  fattier  only  toak  this  mort- 
gage as  security,  and  with  no  other  Intra- 
tloo.  Tbe  (^o:  was  refused,  npcnttiegrouu' I 
that  It  was  not  rebattal  testlmmiy,  and  the 
fizdnston  of  this  testtnunoy  Is  the  princlp:il 
error  complained  of. 

Under  the  lasnes  In  the  esse,  the  Intent  nf 
Bice  In  the  execution  of  the  mortgage  be- 
came a  matttlal  question,  and,  when  proof 
was  offered  tending  to  show  that  his  pur- 
pose was  to  hinder,  dday,  or  defraud  his 
creditors.  It  was  competent  for  him  to  re- 
bat  and  contradict  It  with  testimony  showing 
honesty  and  good  faith.  It  is  now  contended 
that  the  form  of  tbe  qnestl<m  and  of  the 
offer  were  too  broad  and  general,  but  do  socfa 
objection  was  raised  to  their  admlsslmL  The 
only  objection  made  was  that  It  was  not  re- 
battal testimony.  We  think  tbe  testimony 
should  have  be«i  admitted,  and  that  Its  ex- 
dtul(m  was  prejudldal  error.  It  is  now  well 
settled  that,  upon  an  issue  of  fact  as  ts 
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whether  a  transfer  of  property  was  made  for 
the  puriKJse  of  hindering,  d^aylng,  or  de- 
frauding creditors,  It  Is  competent,  where 
the  one  who  transfers  Is  a  witness,  to  In- 
quire of  him  wlietber,  Id  making  the  trans- 
fer, he  Intended  to  hinder,  delay,  or  defraud 
his  creditors.  Oardom  t.  Woodward,  44  Kan. 
758,  25  Paa  Rep.  199.  Some  other  obJectionB 
are  made,  but  none  of  them  are  deemed  to  be 
sofflclent^  material  to  require  comment 
The  judgment  of  the  district  court  most  be 
reversed,  and  the  cause  remanded  tor  s  new 
triaL  All  the  justices  concurring. 


FIBST  NAT.  BANK  OF  ABILBNB  T. 
HAILL,  Sheriff,  et  aL 
(Supreme  Court  of  Kansas.  Nor.  11,  1808.) 

FaAtTDULIlTT  COHTBTANCKS  — ChaTTBL  KOBTSAeS 

TO  Becukb  Debt. 

1.  It  fs  not  a  frand  on  other  creditors  for 
one  haTing  a  valid  claim  to  obtain  secority  for 
tike  amount  actually  dae  by  chattel  mortgage, 
where  no  more  property  is  covered  than  Is  nec- 
essary to  secure  the  debt, 

2.  A  bank  having  a  claim  against  an  Insol- 
vent firm,  which  is  consolted  by  a  firm  ot  other 
creditors  with  r^erence  to  coUectinK  and  secur- 
ing their  claim,  ii  not  legally  bound  to  disclose 
the  existence  of  Its  claim  to  each  firm,  bnt  may 
keep  silent,  and  protect  its  own  Interest,  pro- 
vided it  Is  gnilty  of  no  fraudulent  conduct,  and 
does  nothing  more  than  Is  necessaiy  to  its  own 
protectjM. 

(Syllabns  by  the  Court.) 

Error  from  dlstrjct  court,  IM<^ln8on  coun- 
ty; M.  B.  Nicholson,  Judge. 

Action  by  the  Pirst  National  Bank  of  Abi- 
lene s^Inst  D.  W.  N'aill  and  others.  De- 
fendants bad  Judgment,  and  plaintiff  brings 
error.  Iteversed. 

The  other  facts  folly  appear  In  the  foUow- 
iDg  statetneut  by  ALLEN,  J.: 

The  First  National  Bank  of  Abilene,  as 
plalntilT,  brought  this  action  against  D.  W. 
Naill,  slin'irf  of  Dickinson  county,  and  Law- 
rence, MimniuR  &  Cushlng,  to  recoTO*  the 
value  of  a  stock  of  boots,  shoes,  and  other 
merchandise,  claiming  under  a  chattel  mort- 
gage executed  by  M.  P.  Shearer  &  C3o.  on  the 
4tb  of  June,  18SS,  to  secure  a  note  tor  $4,444, 
and  alleging  the  wnmgful  conversion  there- 
of by  the  defendants.  Defendant  Nalll  an- 
swered, nllcfTlog  that  the  mortgage  to  plain- 
tiff was  given  to  defraud,  hinder,  and  delay 
the  creditors  of  M.  P.  Shearer  &  Co.,  and 
that,  as  sheriff,  he  had  levied  six  writs  of 
attachment,  each  having  duly  come  into  bis 
hands,  on  the  property  In  controversy.  Law- 
rence, Manning  &.  Cushlng  also  answered, 
denying  that  Shearer  &  Co.  were  Indebted 
to  the  plaintiff,  and  alleging  that  Shearer  & 
Co.  were  indebted  to  them  in  about  the  sum 
of  $1,586.50,  and  that  the  bank  was,  and 
had  been,  their  agents  for  the  collection  of 
their  claim;  that  plaintiff,  while  acting  as 
their  agent,  had  colluded  with  Shearer  & 
Co.  to  d^ttiud  them,  and  to  binder  and  de- 
lay them  bi  the  collection  of  their  debt;  and 


that  they  bad  caused  the  property  to  be  at- 
tached to  satisfy  their  cialm.  The  case  was 
tried  with  a  JtU7,  and  a  general  verdict  ren- 
dered in  favor  of  the  defendants.  Threi; 
special  questlcms  were  also  answered,— one 
submitted  by  plaintiff,  as  fblloiws:  "What 
amount  did  M.  P.  Shears  &  Oa  owe  the 
plaintiff  on  the  4th  day  of  June.  A.  D.  18SS? 
Answer.  $4,444,"— and  two  by  defendants: 
"(1)  Was  it  a  part  of  the  inducement  of  the 
plaintiff,  in  taking  the  mwtgage,  to  enable 
IC  P.  Shearer  &  Oo.  to  accomphsh  a  prefep- 
ence  <tf  creditors  T  Answo*.  Yes.  (2)  Was  It 
part  of  the  Inducement  of  plaintiff,  in  taking 
the  mortgage,  to  enaUe  M.  P.  Shearer  A  Go. 
to  place  their  property  b^ond  the  reach  of 
creditor  or  creditOTS  not  sustaining  confiden- 
tial relations  with  M.  P.  Shearer  &  Oo7  A 
Yes."  A  motI<m  for  a  new  trial  was  over- 
ruled, and  Judgmoit  entered  In  favor  of  de- 
fendants on  the  verdict  The  evidence  tends 
to  show  that  the  value  of  the  stock  of  goods 
wu  abont  $5,000. 

Stunbangta  &  Hard,  for  plaintiff  in  error 
J.  H.  Hahan  and  Burton  &  Moore,  for  de 
fendants  In  en-or. 

ALLEN.  J.,  (after  stating  tlie  facta.)  In 
order  to  njdiold  ttie  Judgment  in  this  case, 
xmAer  the  Issnes  tried,  It  most  appear,  either 
that  tiie  plaintiff's  mortgage  was  made  for 
the  piurpose  of  hindering,  ddaying,  or  de- 
frandbig  other  creditors  <rf  M.  P.  Shearer  A 
Co.,  or  tiiat  tiie  relations  of  the  plaintiff  with 
Lawrence,  Manning  &  Cushlng  were  such  as 
to  preclude  it  from  the  vigbt  to  obtain  se- 
cnrity  of  Its  o^vn  cLiim  to  the  exclusion  of 
Lawrence,  Manning  &  Gushing.  The  juiy 
settled  the  question  as  to  the  validity  of 
plaintiff's  claim  by  finding  that  there  was  an 
actual  Indebtedness  owing  by  Shearer  &  Co. 
to  the  bank,— of  the  amount  mentioned  In  the 
mortgage.  As  the  highest  estimate  placed  on 
the  value  of  the  mortgaged  stock  of  goods 
was  about  $5,000,  it  cannot  be  claimed  that 
more  property  was  covered  by  the  mortgage 
than  was  fairly  necessary  to  secure  plain- 
tiff's claim-.  Under  this  state  of  facts,  al- 
though the  ^ving  *of  this  mortgage  might 
operate  to  deprive  all  other  creditors  of  any 
opportunity  to  collect  their  debts,  it  still  Is 
not  fraudulent  In  this  state,  a  debtor  has 
a  right  to  pay  or  secure  one  creditor  In  pref- 
erence, and  to  tiie  exoltision,  of  others.  Bliss 
V.  Couch,  46  Kan.  400,  26,Pac.  Bep.  706;  Ran- 
dall V.  Shaw,  2S  Kan.  419;  Tootle,  Hosea  & 
Co.  V.  Coldwell,  30  Kan.  125,  1  Pac.  Rep.  32S. 

Were  the  relations  of  the  bank  to  Law- 
rence, Manning  &  Cashing  such  as  to  preeluile 
It  from  the  right  to  secure  Its  claim  to  their 
exclusion  ?  It  appears  from  the  evidence  that 
the  claims  of  Lawrence,  Manning  &  Oushing 
against  Shearer  &  Co.  had  been  sent  to  the 
bank  for  collection.  On  AprU  23,  1888,  the 
cashier  of  the  bank,  Mosher,  wrote  for  in- 
structions to  band  to  an  attorney,  saying; 
"It  Is  hardly  In  our  Une  to  assume  the  funo- 
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tlons  that  would  seem  necessary  In  mich 
oaae,"  referring  to  the  taking  of  security  for 
the  claim.  It  aM>ears  tib&t  Mr.  Manning  was 
In  Abilene  on  the  Utfa  and  12th  of  April, 
1888,  for  the  porpoae  of  secoring  thdr  claim, 
which  had  all  been  Included  In  notes  before 
that  tline.  Shearer  &  Go.  made  a  statement 
showing  their  entire  indebtedness  to  be  93,- 
800,  which  Included  the  claim  of  Lawrence, 
Manning  &  Cusblog,  and  only  about  a 
hundred  or  two  hundred  dollars  to  the 
bank.  Bfannlng  testified  that  this  state- 
ment was  shown  by  him  to  Mr.  Uosher, 
who,  In  answer  to  the  questlcm,  "What 
do  you  think  of  It?"  said:  "I  guess  It 
la  right  Of  course,  I  have  no  means 
at  knowing  Biartln's  Indebtedness.  But, 
from  what  I  know  of  him,  I  think  he  would 
give  you  a  correct  statemrait,  and  I  should 
judge  that  statemrait  Is  nearly  correct" 
Manning  was  radearorlnft  at  that  time,  to 
obtain  aecorlty  for  their  claim,  but  faUed  to 
get  it  After  this,  and  on  April  23d  Moshor 
wrote  the  letter  above  mentioned.  Man- 
ning rettuned  to  Ottumwa,  Iowa,  where  his 
firm  la  located,  and  on  the  31st  of  May, 
following,  again  went  to  Abilene  to  look 
after  this  chiim.  He  bad  frequent  oon- 
vei-satlons  with  officers  itf  the  bank  about 
It  He  also  employed  an  attorncty,  and 
his  attorney  talked  with  the  vice  president 
and  attorney  of  the  bank  In  reference  to  ob- 
taining security.  During  all  these  converaa>- 
Hons,  frwn  first  to  last  the  extstenAe  of  the 
bank's  dalm  against  Shearer  &  Co.  was  never 
disclosed  by  any  officer  of  the  bank  to  Law- 
rence, Manning  &  Gushing,  or  th^  attorney. 
The  conduct  of  the  officers  of  the  bank  in  this 
respect  may,  perhaps,  be  Inconsistent  with 
good  morals;  but  we  cannot  declare,  as  a  mat- 
ter of  law,  that  the  phtlntlff  was  bound  to 
disclose  to  another  creditor  the  existence  and 
amount  of  Its  claim.  To  do  so  might  jeop- 
ardize Its  own  interests.  In  this  counectiou, 
we  might  say  that  I^awrence,  Manning  & 
Gushing  are  not  claiming  that  the  chattel 
mortgage  which  the  bank  took  Inured  to  their 
benefit  because  of  the  flduciaiy  relations  ex- 
isting between  them,  but  aire  attacking  the 
validity  of  the  mortgage  itself,  and  are 
claiming,  not  through  the  title  acquired  by 
the  plalatiff,  but  aiiverseiy  to  It  They  were 
an  the  ground,  with  an  attorney,  for  the  pur- 
pose of  protecting  their  rights.  The  fact  that 
the  bank  kept  silent  as  to  its  own  claim,  and 
protected  Its  own  Interest  in  preference  to 
theirs,  ainnot  be  held  to  be  fraud.  Nor  is  the 
claim  that  they  wa>e  relying  on  the  bank  to 
protect  their  interests  supported  by  their  own 
evidence.  While  it  is  true  that  tbej  coun- 
seled and  advised  with  the  officers  of  the 
bank,  Mr.  Manning,  one  of  the  firm,  was 
tber^  and  was  certainly  free  at  all  times 
to  aot  on  his  own  judgment  The  answer 
does  not  allege  any  action  or  declaration  on 
ttie  part  of  ttie  plalntifr  constituting  an  estop- 
pel asalnst  ttie  aasertifm  ot  its  claim,  mt  do 


the  foots  disclosed  tiie  evMedooe  abow  tlju 
the  defendants  parted  with  any  property,  or 
made  any  contract  on  the  falUi  of  Infoima- 
tlon  received  from  the  «fficefs  of  tbe  bank, 
or  of  their  statements  or  ooudnot  in  rdatka 
to  these  matters. 

lliere  is  erideoce  In  the  reooM  tending  to 
impeach  the  validity  of  plaiutUTs  tlatm 
asainst  Shearer  &.  Co.,  but  the  jniy  settled  afl 
that  c(mtrover8y  in  favM-  of  tbe  [daindfl; 
having  found  that  the  plaintiff  bad  a  valid 
dnim  for  9^444,  tbe  exact  amount  tar  wbirk 
It  took  security.  We  are  unabk*  to  find  eri- 
deuce  in  the  reciu-d  showing  that  it  sustainn] 
any  such  relation  to  other  creditors  as  to  pre- 
clude It  from  protecting  its  own  interests. 

Ii  will  be  obsened  that  the  verdiot  acJ 
judgment  are  In  favw  of  all  the  defendants: 
thus  not  merely  sustaining  the  atiadiment  o: 
XiAwrence,  Maiuilug  &  Gushing,  but  also  ex- 
empting the  defeuilaut  NalU  from  all  liabil'r' 
oa  account  of  the  seixure  of  the  stnck  <  f 
goods,  and,  in  effect  sustaining  the  attaci:- 
menta  In  favor  if  the  other  parties  nauKd 
In  the  sheriff's  answer,  to  whom  It  is  n<>. 
daJmed  that  the  plaintiff  sostatned  any  pe- 
culiar or  fiduciary  relations.  Tbe  Jodifnucni 
must  be  reversed,  and  a  new  ttial  <Kdend. 
All  the  josticea  concarrins. 


OABPBNTBR  et  aL  WRIGHT. 
(Supreme  Court  of  Kansas.  Nov.  U.  18Ge.< 
Deceit— pRAxniiiLBNT  RsnWBitTATTo^s  —  Ixrn- 
BST  or  Person  Masina — Who  Liablb— Tsul— 

BPBCIAI.  FiSBINO— RE8POS8IVESE5S  TO  IsSCF. 

1.  A  fraudulent  representatioo  that  a  tn-i 
of  land  is  free  and  dear  of  iDcnmbrances.  ar.! 
upon  which  another  reMea.  and  is  tDdnc«^  - 
purc^tase  the  land,  wheo  in  fact  it  is  t-abjtr 
to  a  vaild  mortgage,  is  sufficient,  upon  nrhiii 
to  base  a  recovery  for  the  wrong  and  iajoTT 
■ustained,  althona  the  Injured  party  mijd' 
have  discovered  the  incambranoe  by  a  ■ear<-b 
of  the  public  records. 

2.  A  person  making  snch  mlsrepresen tui- 
tions may  be  held  liable  for  the  loss  ottasiooed. 
although  he  may  not  have  had  any  dirvct  in- 
terest in  the  transaction,  nor  have  receivrd 
any  of  tbe  consideration. 

8.  The  special  findinna  of  the  jury  fonnr 
□ot  to  be  inconsistent  with  the  general  Tenli<n. 
and  tho  petitioD  eufficient  apoo  which  to  n>i 
the  judgmeuL 
(Syllabns  by  the  Court.) 

Brror  from  court  of  common  irtea^  Sedg- 
wick county;  Jacob  M,  Balderstoo,  Judge. 

Action  by  Mary  M.  Wright  against  tht 
Wichita  &  Valley  Genter  Motor  BaUxoad  ft 
Land  Company  nnd  others.  There  was  Judc> 
ment  for  plaintiff,  and  defoidanti  brine  >^ 
ror.  Affirmed. 

Stanley  &  Hume,  for  lOalntlflk  lit  onoK 
T.  B.  Wall,  for  defendant  In  oror. 

JOHNSTON.  J.  Mary  M.  Wright  broUEht 
an  actitm  against  the  Wichita  &  Valley  Om- 
ter  Motor  Railroad  &  Land  Company,  H.  IX 
Helserxnan,  Older  U  ffim,  and  3.  T.  Cupentv 
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to  recover  damages,  In  the  nun  «f  f 860,  r»- 
sultlDc  from  the  alleged  mlsrepreseatation 
and  fraud  practlaed  by  defendants  In  the  sale 
of  real  estate  to  her.  In  her  petitkm,  she 
alleged  that  the  defendants  represented  to 
her  that  the  company  was  the  absolute  owner 
of  a  certain  lot.  and  that  It  was  held  free  and 
clear  of  Incnmbrances;  that  the  representa- 
tlona  were  made  to  Induce  her  to  purchase 
the  premisea,  and,  r^tng  upon  them,  she 
did  purchase  the  lot.  and  pay  to  the  defend- 
ants therefor  the  sum  of  f350.  At  the  time 
of  the  purchase  and  payment,  theiv  .1 
mortgage  Incumbrance  upon  the  lot,  of  $11,- 
013.  In  faror  of  John  Westfall,  which  mort- 
l^ge  was  duly  filed  for  record  in  the  office  of 
the  reglater  of  deeds  of  Sedgwick  county.  It 
was  alleged  that  each  of  the  defendants  wdl 
knew  that  the  premises  were  Incumbered, 
but  that  the  fraud  and  deceit  were  practiced 
by  them  In  order  to  obtain  the  money  whl<A 
she  paid  upon  the  lot.  It  Is  averred  that 
John  T.  Carpenter  was  especially  active  to 
the  transaction,  and  assured  her  that  the 
title  to  the  premises  was  good  and  unincum- 
bered, notwithstanding  the  fact  that  he  weU 
'knew  that  it  vas  Incumbered  tn  the  mannw 
stated.  She  avers  that  she  did  not  discover 
the  fraud  practiced  upon  her  until  about  the 
time  of  the  commencement  of  the  action, 
when  she  requested  the  repayment  of  the 
money,  and  offered  to  convey  all  the  tltiie 
whlidi  she  had  received  from  the  company. 
After  the  testimony  of  the  plaintiff  was  sub- 
mitted, the  court  held  It  to  be  Insuffldeut  to 
stistato  a  cause  of  action  against  HMserman 
and  Sim.  and  sustained  a  demurrer  to  the 
evidence  filed  by  each  of  them.   Upon  the 
whole  testimony,  the  jury  returned  a  general 
verdict  In  favor  of  the  plalntlfF,  and  against 
the  company  and  Oariwnter,  assessing  her 
damages  at  $407.87.  The  following  special 
questions  and  answers  were  returned  with 
the  veruict:    "What  representations  were 
made  by  the  defendant  J.  T.  Carpenter  to 
the  plaintiff  concerning  the  title  to  the  prop- 
erty described  In  the  deed  attached  to  plain- 
tiff's petition?  Answer.  The  title  was  good. 
On  what.  If  anything,  did  the  plaintiff  rely 
in  purchasing  the  property  described  in  the 
deed  attached  to  plaintiff's  petition?  A.  Rep- 
resentations of  J.  T.  Carpenter."  Other  an- 
swers disclosed  that  the  Westfall  mortgage 
was  plaoed  on  record  prior  to  the  transaction 
complained  of,  on  May  6.  1887,  and  that  the 
plaintiff  had  no  knowledge  of  the  mortgage, 
except  c<mstructive  notice  by  the  record,  ontn 
June,  1888,  and,  further,  that  the  money  paid 
by  plaintiff  upon  the  lot  was  recelveu  by  ine 
defendant  company.  The  petiUon  stated  a 
cause  of  action  against  all  of  the  defendants, 
and  is  sufficient  to  justify  the  Judgmoit  that 
Iras  rendered. 

The  contention  that  no  recovery  can  be 
had  because  the  incumbrance  was  a  matter 
at  record  is  not  sound.  A  fraudulent  repre- 
sentation, by  one  who  assnmea  to  have  \fec- 


sonal  knowledge,  to  a  puqobasor  ef  lual  es- 
tate, that  there  Is  no  incombronce  thereon, 
and  upon  which  representation  the  purchaser 
relies  and  acts  to  his  Injury,  will  sustain  an 
action  for  the  tort,  althoo^  the  porchaser 
might  have  discovered  the  fraud  by  search- 
ing the  public  records.  McKee  v.  Baton,  26 
Kan.  226;  Curtis  v.  Stllson,  38  Kan.  302.  16 
Pao.  Rep.  678;  Matladi  v.  Shaffer.  51  Kan. 
— ,  82  Pac.  Rep.  891;  David  v.  Park,  103 
Mass.  501;  Bristol  v.  Braidwood,  28  Mich. 
195;  Babcock  v.  Case,  61  Pa.  St.  427;  Linn 
V.  Green,  5  McCrary,  880,  17  *^ed.  Rep.  407. 
Just  what  relation  Carpenter  bore  to  the 
company  or  to  the  other  defendants  does  not 
appear,  as  none  of  the  testimony  Is  Included 
in  the  record,  but,  preeumably,  the  evidence 
was  sufficient  to  sustain  the  verdict  against 
CarpentOT  and  the  company.  All  of  the  de- 
fendants were  charged  with  conspiring  to- 
gether to  defraud  Mrs.  Wright  out  of  the 
money  which  was  obtained  from  her;  and 
the  fact  that  Carpenter  did  not  personally 
receive  the  money,  or  the  furthM-  fact  that 
the  testimony  was  insufficient  to  hold  Heiser* 
man  and  Sim,  will  not  relieve  Carpenter 
from  liability.  If  he  participated  in  the 
fraud,  from  which  an  Injury  resmted,  he 
may  be  held  liable,  and  it  Is  no  deft^nse  that 
others  are  not  brought  in  to  share  the  liabil- 
ity. Mrs.  Wright  was  entitled  to  a  remedy 
eithw  upon  the  contract  of  warranty  or  tn 
tort;  and,  from  the  averments  of  the  peti- 
tion, her  action  may  be  regarded  as  belong- 
ing to  the  latter  class,  as  she  bases  her  right 
to  recover  upon  the  fraud  and  falsehood 
which  Induced  her  to  make  the  purchase. 
Althou^  Carpenter  may  not  have  received 
any  portion  of  the  oonaideratlon,  or  been  di- 
rectly Interested  In  the  purchase,  he  may 
be  held  Uable  for  fraudulent  misrepresenta- 
tion which  caused  the  injury.  In  such  a 
case,  the  party  defrauded  has  a  remedy,  by 
action  of  deceit,  for  damages  against  tl» 
party  who  mode  the  misrepresentatiaiis 
which  induced  the  loss.  Biab.  Noni^mt.  IjSW. 
i  815;  Kerr,  Fraud  &  M.  331.  339. 

We  cannot  review  the  errors  which  it  is 
claimed  occurred  during  the  trial,  for  the 
reason  that  they  have  not  been  assigned  In 
the  petition  In  error;  and,  tn  any  cvrnt,  the 
special  findings  returned  are  sufficient  to 
sustain  the  judgment  against  Carpenter.  The 
charge  was  that  he  represented  the  title  to  he 
good  and  unlneumbered.  and  the  jury  found 
that  the  misrepresentation  was  that  "the 
title  wns  good."  It  Is  said  that  the  title  to 
real  estate  may  be  good,  and  still  be  incum- 
bered, and  in  one  sense  this  may  be  true; 
but,  from  the  way  In  which  these  terms  are 
used  In  the  record,  It  Is  not  difficult  to  un- 
derstand the  finding  of  the  jury.  In  the 
popular  seose,  an  Incumbered  title  Is  not  a 
good  one,  and  this  view  vras  takra  by  the 
jury  and  the  trial  court  Treating  the  terms 
in  the  sense  contended  for  by  plaintiffs  In 
error,  there  would  still  be  no  ground  for  re- 
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t«em]^  m  bo  apedflc  finding  was  asked  for, 
•r  made^  with  respect  to  the  extst^ce  of 
iDonmbnucea  upon  the  prop«i7  sold.  In 
the  absence  of  the  testimony,  we  must  ae- 
Mune  that  tliwe  was  snfflclent  to  sustain  the 
(feneral  verdict  The  judgment  of  the  trial 
court  will  be  afflrmed.  AH  the  justlcea  oon- 
cnrrlnSt 


EHRSAM      HAHAN  et  aL 
(Snpreme  Court  ot  Kansas.   Not.  11,  1893.) 

FKIMCIPAL  add  AQBHT— R4TITI01.TIOV  —  COMPSN- 

BATioN  or  Attosnbt 

1.  The  acceptance  of  the  aerrlces  of  attor- 
ncTS,  and  the  receipt  of  the  avallB  thereof, 
<verate  as  a  ratification,  and  onre  an7  want  of 
aath(»ibr  in  the  agent  who  employed  them. 

2.  Evidence  examined,  and  had  to  be  snffi- 
dent  to  sustain  the  verdict  and  Judgment. 

(Syllabus  by  the  ConrL) 

Error  from  district  court,  Dlcfcloaon  coun- 
ty; M.  B.  Nicholson,  Judge. 

Action  by  John  H.  Mohan  and  another 
against  J.  B.  Bhrsam  for  services  as  attor- 
neja.  Phdntlflts  had  Judgmoit,  and  defend- 
nnt  brings  error.  Affirmed. 

Stoinbani^  ft  Hordt  for  plslntifl  In  error. 
Bnrbsi  ft  Moor^  tor  deCendanta  In  error. 

jrOHNSTON,  J.  John  H.  Mahan  and  W. 
P.  Seeds  recomed  a  Judgment  against  J.  B. 
(Bhrsam  tor  |S42,  a  balance  alleged  to  hare 
been  due  for  legal  services  rendered  In  a 
rl^t  of  w&y  controversy  between  Ehrsam 
and  a  rallvay  oohqhuv*  An  award  ci  dain> 
ages  bad  beoi  made  to  SDinuun  fw  a  ri^t 
of  way  throogh  fala  premises  with  which  he 
was  dissatisfied,  and  from  which  he  desired 
to  appeal  to  the  district  court  Ho  authOT- 
laed  one  &>ffman  to  emplogr  counsd  to  take 
mub.  itept  as  were  necessary  to  perfect  an 
aiwealt  and  iffotoct  his  Interests.  On  Oie 
part  of  Bhraam,  it  was  claimed  that  Hofl- 
man  employed  Mahan  only,  and  for  no  other 
purpose  than,  to  perfect  an  appeal,  and  that 
for  tlila  serrlce  he  had  paid  Uahan  the  sum 
of  $2S,  which  had  been  accepted  as  a  full 
settlement  of  the  case.  On  tlie  part  oi  the 
defendants  in  errcK*.  It  was  claimed  and 
shown  that  Mohan  and  Seeds  were  associat- 
ed together  In  a  numbw  of  lllte  appeals  tak- 
en by  the  neighbors  of  Ehrsam,  and  the 
agreed  compensation  In  each  of  the  cases 
was  20  per  cent  of  any  excess  which  th^ 
would  recover  over  the  award  made  by  the 
condemnatUHi  eommlsslonera,  and  that,  on 
the  last  day  when  Ehrsam  could  take  an  ap- 
peal, Hoffman  made  a  contract  witli  Seeds, 
by  which  Mahan  and  Seeds  were  to  perfect 
and  prosecute  an  appeal  for  the  some  com- 
pensation which  othen  were  paying  them. 
Afterward,  Mahan  and  Seeds  took  chai^  of 
Abe  case,  perfected  the  appeal,  and  proceed- 


ed with  flie  preparation  for  the  trliL  Wt 
nessea  were  anbpoenaed.  and  eridow  a 
cured,  and,  at  the  term  of  the  court  wttm 
trial  was  to  occur,  an  agreement  mi  oodt 
by  which  the  railroad  company  paid  Eairsui 
$1,335  more  than  was  awarded  by  tbe  coa- 
mlssloners. 

If  the  CMitract  Is  as  stated  by  Hahan 
Seeds,  tbey  were  entitled  to  reeorer  tbc 
amount  claimed;  and,  If  it  Is  as  dahnedul 
testified  to  by  Ehrsam  and  his  miaam 
there  was  nothing  due,  and  no  recovery 
be  had.  The  witnesses  for  the  reipectlTC 
parties  pointedly  contradicted  each  otbs  19- 
on  nearly  all  the  essential  facts  In  the  our. 
but  the  Jury  who  heard  the  case  settled  ibw 
disputes  In  favor  of  Mahan  and  Seeda 
finding  of  the  Jury,  wbldi  baa  been  emflra- 
ed  by  the  trial  court  substantially  dlqKsa 
of  the  case.  While  Herman's  antboritr  ti 
employ  any  one  other  tlian  Mahaa  h  ib- 
nled,  he  states  that  he  bad  anthorltr.  in  1 
g^eral  way,  to  attend  to  the  rlgbt  of  wit 
business  for  Ehrsam,  and  it  Is  admitted  Hat 
Mfthan  was  employed.  Aecordbig  t»  tk 
finding  of  the  Jury.  Oie  cnly  ooitnct  Oit 
was  made  was  the  foe  that  wu  negotiited 
directly  wltii  Seeds,  throoA  a  tdepboiK.  v- 
(m  the  last  day  itai  an  appeal  ondd  beid- 
en.  By  that  cmtract,  Sauaam  vas  to  pv 
for  l^al  aerrlcea  20  per  oent  at  aay  aim 
which  mt^t  be  obtained  aver  the  snri: 
and  that  much,  one  or  both  of  the  attonqs 
were  «itltled  to  recover.  These  wis 
QuestitHied  antliorlty  to  at  least  onpby  Mi- 
han,  and  the  C(»npensati<m  to  be  paid  oae  or 
both,  as  found  the  Jury,  was  exaefij  ttt 
same  that  was  recovered;  and  han  Br 
earn  has  little  ground  to  complain,  toiuu 
the  amount  ot  recorery  is  eonomied.  It  v- 
pears  that  the  negotiation  was  made  «iit 
Seeds,  and  that  he  was  the  one  iriu  m 
most  active  In  making  and  filing  an  appal 
btrnd  befcae  the  lapse  ot  the  limited  dv 
within  which  an  qipeal  ooold  be  tika 
Thereaft^,  he  cooperated  wifli  Uihu  1> 
the  preparation  for  the  ttiaL  "VbSle  Bam  I 
may  not  have  expressly  authorized  the  ud- 
ployment  of  Seeds  wltti  Maban,  lie  accepted 
the  fruits  of  his  services,  which  were 
Btantlal  In  amount  and  which  wooU  ban 
been  lost,  had  it  not  been  for  the  timdy  nk- 
lug  of  the  appeal.  If  thrae  W8»  any  mntiif 
authority,  the  acc^tance  of  the  sovlces.  ind 
the  receipt  of  the  mon^  obtained  thnn^  | 
his  services,  would,  under  the  dxcanaaace* 
ci  tills  case,  op»ate  as  a  ratlficattM. 
render  Bhrsam  liable  for  the  contract  ptkc 
of  the  services.  There  la  some  erlUctaoi 
the  Instructions,  but  we  disco v«-  no 
dicial  error  in  them,  nor  do  we  see  uj 
ground  fOr  disturbing  the  verdict  or  Jodr 
ment  Judgment  affirmed.  AH  tile  JtfticM 
concurring.  ~ 
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THROOF  et  aJ.  v.  MAIDEN. 
(iSnjmme  Court  of  Kansas.  Not.  11,  1893.) 

▲TTAOHMBNT— SDFFICIBKOT  of  LBTT— POSSESBIOlf. 

1.  To  make  and  maiotaiQ  an  attachment 
lery  upon  personal  propwty,  the  officer  must 
take  such  possession  as  the  nature  of  the  prop- 
erty will  permit;  and  an  attempted  levy  hy  an 
ofKcer  who  does  not,  by  himself  or  another  for 
him.  take  and  retain  actual  and  exclDsive  con- 
trol of  the  property,  la  invalid. 

2.  In  the  month  of  October,  an  a&eut  at* 
tempted  ti>  leyy  an  order  of  attachment  on  40 
acres  of  Btanding  com,  which  had  ceased  to 
grow,  but  was  not  sufficiently  dry  to  crib,  and 
caused  the  same  to  be  appraised.  He  notified 
the  attachment  debtor  of  tne  levy,  but  did  not 
authorize  sudi  debtor  to  hold  potseeslon  of  tlie 
com  for  him,  nor  place  it  in  the  charge  of  any 
one  rise.  Nnther  did  he  post  any  notice  that 
he  claimed  possession  under  the  attempted  levy. 
No  control  or  dominion  over  the  property  was 
exercised. by  the  officer  nntU  winter,— a  period 
of  about  two  months,— when  he  returned,  and 
posted  notice  of  a  proposed  sale  nt  the  com. 
During  that  time,  two-flftha  of  the  corn  had 
been  gathered  and  used  by  the  attachment 
iebtor.  whose  possession  bad  never,  in  fact, 
bfcn  disturbed,  Dut  who  had  l>een  told  ^  the 
ifficer  that  he  was  at  liberty  to  take  sufficient 
corn  from  the  field  to  feed  his  stock.  Heid, 
that  the  attempted  levy  Is  void,  against  one  to 
vhom  the  property  was  mortgaKed,  and  whose 
jDortgafn>  was  filed  for  reoora  four  daja  after 
the  attempted  levy. 

(Syllabus  by  the  GourL) 

Error  from  district  court,  Bntler  connir; 
O.  A.  Leland,  Judge. 

AcUon  In  replevin  by  Jacob  B.  Maldoi 
against  Charles  Sdhrain,  as  sheriff,  and 
Cbarles  Throoik,  aa  deputy  sherlfl.  Flalntlfl 
had  Judgment,  and  defendants  lulng  error. 
Affirmed. 

W.  A.  Phlpps  and  Beddoi  &  Schumacher, 
for  plaintiffs  in  error.  Stainn  St  Knowles,  toe 
defendant  In  error. 

JOHNSTON,  J.  TblB  was  an  acuon  of  re- 
plevin brought  by  Jacob  B.  Maiden  against 
Cbaries  Schram,  as  sheriff  of  Butler  county, 
and  Charles  Throop,  his  deputy,  to  recover 
the  possession  of  24  acres  of  com  which  had 
been  grown  upon  the  farm  of  Maid«i.  On 
February  12,  1889,  this  farm  was  leased  by 
Miiidcn  to  one  Cnrleton  ontil  March  of  the 
following  year,  for  a  cash  rental  of  $130, 
(65  of  which  was  payable  on  the  1st  day  of 
I>ecember,  1889,  and  the  balance  on  the  1st 
day  of  March,  1890.  By  the  terms  of  the 
written  lease,  it  was  agreed  that  the  pay- 
ment of  the  rent  should  -  be  secured  by  a 
chattel  mortgage  oo  the  crops  grown  on  tbe 
land,  and  such  a  mortgage  was  executed. 
Oarleton  planted  and  cultlTated  40  acres  of 
com  upon  the  farm,  a  portion  of  which  Is  In 
controversy  In  ttiis  action.  In  an  action 
brou^t  against  Oarietcm,  an  order  of  attach- 
ment was  Issued,  and  an  attempt  made  to 
levy  the  same  upon  the  com  on  October  d, 
1889.  Tbe  chattel  mortgage  taken  by  Maiden 
was  filed  for  record  Ootober  14,  1889.  In 
pursuance  of  tlie  attempted  lery,  a  sale  at 
tbe  com  was  made  on  December  14^  1880^ 
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for  tbe  sum  at  $144.  Maiden  claims  the 
property  by  Tirtue  of  a  landlord's  ilea  and 
the  chattel  mortgage  wUch  had  been  execut- 
ed by  Oarieton.  At  ttie  ccmclusian  of  the 
trial,  the  comt  directed  a  Terdlct  In  favor 
of  Maiden,  wUch  was  accocdlngly  returned. 
Several  errors  are  assigned,  but  Uie  only  as- 
signment which  Is  deemed  to  be  substantial 
Is  tbe  acdim  of  the  court  In  taking  the  case 
from  the  Jury. 

It  Is  contoided  that  flie  landlord's  Uen 
which  mi^t  have  existed  in  fl&Tor  of  Maiden 
was  waived  by  the  taking  of  the  chattd 
mortgage^  and  that,  as  titie  mrartgage  was  not 
filed  for  recOTd  untU  after  the  levy  was 
made,  Ualdm  had  no  lien  or  special  owners 
■hip  In  the  property.  TbB  testimony  toided 
to  show  knowledge  of  the  interested  parties 
at  tbe  Hem  or  Interest  claimed  1^  Maiden, 
but  peiliaps  the  evidence  on  this  point  Is  not 
snffldoitly  ctesr  to  warrant  the  taking  of 
the  case  from  the  jury.  On  the  other  ride, 
It  Is  contended  that  It  is  shown  b^ond  dis- 
pute that  no  legal  levy  was  made,  and  that 
the  property  was  never  In  the  custody  of  the 
officer  OT  <tf  the  law,  or  at  least  tfaat.lt  was 
not  In  such  custody  after  the  chattel  mort- 
gage bad  been  filed  for  record.  We  are  of 
optailfm  that  there  was  no  valid  attachment 
at  the  proper^  in  aoestlon,  and  fiuU  as 
Maiden's  mort^ige,  aft»  being  recorded,  en- 
titled him  to  the  possession  <k  the  propwty, 
the  questions  relating  to  the  enforcement  of 
tiie  landlMd*s  lien  are  not  Important,  and  re- 
quire no  conrideratlon.  To  constitute  a  valid 
attachment  of  personal  property.  It  Is  nece» 
sary  for  the  officer,  wbN%  he  can  obtain  pos- 
session, to  take  the  property  into  his  custody, 
and  bold  it  subject  to  the  orier  at  tbe  court, 
and  a  levy  by  an  officer  who  does  not  obtain 
actual  contnk  over  the  property  levied  v^n 
is  invalid.  OlvU  Code,  S  198;  Lyeth  v.  Oilffls, 
44  Kan.  169,  24  Pac.  Bep.  59.  A  manual  sei- 
sure  or  a  removal  of  the  property  the 
officer  Is  not  always  required,  but  he  must 
assume  the  control  of  tbe  property  by  .virtue 
of  the  writ,  and  exercise  such  dominion  over 
it  as  the  character  of  the  property  will  p&- 
mlt  This  dominion  and  control  must  be  ex- 
clusive and  continuous,  and  if  tbe  officer 
levying  does  not  take  and  retain  control  by 
himself,  or  some  one  aK>olnted  for  that  pur- 
pose, the  levy  la  Invalid,  against  parties  who 
subsequently  obtain  a  Uen  on,  or  Interest  in, 
tbe  proper^.  It  baa  been  held  that  the  cus- 
tody should  be  such  "as  will  eioable  the  offi- 
cer to  retain  and  assert  power  and  control 
over  tbe  property,  so  that  it  cannot  j;>robably 
be  withdrawn  or  taken  by  another  without 
his  knowing  It"  Drake,  Attachm.  S  256.  "It 
is  not  essential  that  the  property  should  be 
moved  or  touched.  It  Is  enous^  that  the  offi- 
cer assumes  control  under  the  writ,  and 
keeps  soime  one  in  charge  of  the  property. 
*  *  *  The  possession  of  the  (^cer  must 
not  be  temporary  In  its  character.  It  must 
continue  as  long  as  It  Is  desired  tfaat  the  at- 
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ta^^hment  lien  should  remain  In  force.  An 
abandonment  of  the  poasessitKi  is  an  aban- 
doument  of  the  levy.  The  property  must  not 
be  restored  to  the  reel  or  apparent  custody 
of  the  defaidant.  The  change  of  posseBslon 
must  be  actual  end  substantial,  and  not 
merely  formal  or  colorable.  It  Is  not  Indis- 
pensable that  the  officer  should  be  In  visible 
possession  every  moment;  but  hts  connection 
with  and  control  of  the  property  ought,  never- 
theless, to  be  so  continuous  that  it  cannot 
probably  be  removed  or  disturbed  without 
his  knowledge."  Freem.  EjX'ds.  S  262. 

It  Is  clear  that  the  levy.  Id  this  Instance, 
does  not  meet  the  requirements  of  the  law. 
The  officer  went  to  the  field  on  October  9th. 
and  de<^red  a  levy  upon  40  acres  of  corn 
standing  therein,  and  caused  It  to  be  ap- 
praised. Although  It  had  ceased  to  grow, 
and  some  of  It  had  been  gathered,,  stlU  it 
was  not  dry  enough  to  crib.  He  delivered  a 
copy  of  the  order  to  Carleton,  and  Informed 
him  that  he  had  levied  upon,  and  was  going 
to  bold  custody  of,  the  com.  He  then  left 
the  field,  and  did  not  return  to  or  exercise 
any  dominion  over  the  property  levied  upon 
until  Beoember  3,  1889,  when  he  came  back 
to  advertise  a  proposed  sale.  He  not  only 
did  not  retain  possession  of  the  com,  bat  be 
failed  to  put  It  In  the  charge  or  keeping  of 
another  for  him,  and  no  notice  was  posted 
that  a  seizure  had  been  made,  or  that  pos- 
session was  claimed  by  virtue  of  an  attach- 
ment Men.  Instead  of  retaining  exclusive 
control,  as  the  law  requires,  he  actually  gave 
his  consent  that  the  defendant  In  the  attach- 
ment suit  should  go  into  the  field,  and  gather 
sufficient  com  to  feed  his  stock.  Although 
a  levy  was  made  upon  40  acres  of  corn, 
when  he  returned  to  sell  It,  more  than  two 
months  later,  It  was  found  that  cHily  24  acres 
of  that  which  be  bad  attempted  to  levy  up- 
on remained.  Carleton,  who  never  surren- 
dered  possession  of  the  com,  had  harvested 
and  used  16  acres  of  the  same.  Attmtion 
Is  called  to  authorities  holding  that,  to  retain 
possession  of  ungatbered  crops,  it  Is  not  nec- 
essary to  place  a  guard  over  them;  but  un- 
der oar  statutes,  and  the  authorities  cited, 
we  cannot  bold  that  the  officer  ex^-clsed 
such  dominion  and  control  as  will  sustain 
the  levy  or  Uen.  He  did  not  exercise  such 
control,  nor  employ  such  means,  as  an  own- 
er usually  employs,  In  caring  for  his  crops. 
As  we  have  seen,  no  attention  was  paid  to 
It  by  the  officer  for  a  period  of  about  two 
months,  nor  was  any  care  exercised  for  its 
preservation,  and  during  that  time  two-nfths 
of  the  crop  bad  been  gathered,  and  taken 
away.  An  attachment  levy  Is  created  by 
statute,  and  to  obtain  tt  the  prescrll>ed  condi- 
tions must  be  substantlaliy  followed.  To 
maintain  the  validity  of  an  attachment  levy, 
and  the  lien  thereby  created,  the  officer  serv- 
ing the  attax^ment  order  must  take,  retain, 
and  continue  In  the  legal  custody  or  control 
ot  the  property  levied  upon.  Wap.  Attachm. 


177.  In  Orlsman  v.  Dorsey,  12  Colo.  587.  r 
Pac.  R^.  920,  the  vaUdlty  of  a  levy  npcm  u 
nnthreshed  crop  of  wheat,  stan^ng  in  ik 
field,  was  considered.  The  wheat  wa*  Itt 
upon  the  farm  of  the  defendimta.  and  xu 
not  placed  In  the  charge  orf  any  one  bj  'it 
officer,  and  nothing  was  done  to  Indicate  -ici 
the  wheat  had  passed  from  tbe  pos&«ss^Ji 
of  the  owners.  The  comrt  held,  after  ta  a- 
tended  consideration  of  tbe  statute  aud  si- 
tiiorltles,  that  there  waa  no  valid  atuci- 
ment.  It  was  said  that  It  was  incambeir 
upon  the  officer  bo  do  whatever  might  w 
necessary  to  take  the  property  Into  ciB:t"lj. 
"After  the  levy  of  the  process,  the  poa*»- 
slon  of  the  property  should  be  bJa.  It  shook! 
be  subject  to  his  dominion  and  control  Rs 
possession  must  be  exclusive.  His.doa^i's 
cannot  be  shared  with  tlie  defeDdanr.  TV 
effect  of  the  levy  must  be  to  place  the  prop- 
erty in  custodla  l^s.  It  cannot  be  held  »i 
vers^  to  the  court,  or  to  the  offlcer."  la 
this  case,  there  was  no  anuncemeat  tft 
Carleton  thnt  he  should  hoiA  under  the 
cer,  but,  on  the  otiier  hand,  he  was  ondie- 
turbed  in  bis  possesion,  and  continued  :>.■ 
hold  It  adverse  to  the  officer,  and  to  Ur 
court.  In  view  of  all  tbe  drcamstances. 
think  that  there  was  no  valid  attat^imc?- 
lien  against  the  (dalms  of  Maiden  under  ^ 
mortgage,  which,  at  least,  became  effecQv- 
on  October  14, 1889,-^€*ig  prior  to  tbe  actml 
custody  of  the  offlew.  For  that  reasm.  & 
error  was  committed  by  the  coort  in  diien- 
Ing  a  verdict  in  favor  of  the  defoidant  la  er 
ror.  l^e  Judgment  of  the  dlatri<^  court  will 
be  affirmed.  All  the  Jostiees  ooncunliv. 


MISSOURI  PAD.  RT.  CO.  t.  SfENTBO. 
(Supreme  Coort  of  Kansas.    Nov.  11,  1SS6. 

SUBTAOB  WaTEB— OB3TRDCTIOX  BT  Ra.II,VAI-U 
ABILITT  TO  ATUOimsO  LaNDOWXSK. 

1.  The  mle  of  tbe  common  law  aa  to  ikr 
flow  of  lurface  water  affirmed.    Railroad  Co. 
Hammer,  22  Kan.  7tf3:  Railway  Go.  v.  Sicd. 
33  Pac  Rep.  601,  51  Kan.  — . 

2.  A  railway  c<Hnpany,  In  the  abmce  it 
negligence  or  onsUllfldness  In  tbe  conatnieti'-: 
of  Its  road,  will  not  be  UaUe  to  an  adjoisci 
landowner  for  InJaries  from  tlis  overflow  a<  wb- 
face  water  occanoned  br  the  obstmctioB  of  At 
roadbed. 

3.  Where  a  ndlway  company,  for  the  pa- 
pose  of  pnH>eriy  OMistmctbig  its  roadbed,  tibf 

earth  from  one  part  of  its  [wemises.  and  us 
upon  tbe  roadbed,  thos  leaving  a  ditch  altat 
each  side  of  it,  in  the  osual  and  onHDoiT 
of  couBtructiDg  railways  In  level  or  nraine  cou- 
trles,  the  company  will  not  b^  liable  to  oa  ad- 
joining landowner  throng  whose  premise«  > 
right  of  way  has  been  tooperly  condemned  sai 
paid  for,  on  account  or  injuries  occaidoiied  1? 
surface  water,  evoi  tboa^  the  ^eet  of  tsik 
ditches  and  roadbed  may  be  to  prevent  rr- 
face  water,  which  before  flowed  upon  the  lui 
from  cooing  vpMi  It,  or  to  draw  from  adjdniv 
land  surface  water  which  would  othcrvise  I^ 
main  there,  or  to  shed  sarfaoe  water  oytg  Itai 
on  which  It  would  not  otherwise  bo. 

(Syllabus  by  the  CourtJ 
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Error  from  district  court,  Wilson  county; 
U  StUlwell,  Judge. 

Action  by  Samu^  H.  Bentro  against  the 
Missouri  Pacific  Railway  Company.  TTiere 
was  Judgment  toe  plaintiff,  and  defendant 
briugs  oxor.  Berened. 

J.  H.  lUchardB  and  0.  B.  Boitini,  for  plaln- 
tlir  In  error.  S.  8.  Kirkpatrldc  ttx  deCendaiit 
in  errw. 

HORTON,  O.  X  This  waa  an  action  in  the 
court  below  by  Samuel  IL  Renfro  against 
tbe  Missouri  Pacific  Railway  Company  to  re- 
coTcr  damages  to  his  premises,  resulting  from 
surface  water.  Before  the  damages  occurred, 
a  right  of  way  was  properly  condemned  for 
the  railway  company  through  his  premises, 
and  the  damages  assessed  for  the  coostmc- 
tlon  of  the  road  were  received  by  him.  In 
bis  petition,  Renfro  alleged  that  tbe  railway 
was  negligently  and  unskUlfully  constructed, 
with  deep  ditches  upon  the  sides  thereof, 
for  a  mile  or  more,  and  that  a  narrow  and 
Insufficient  culrert  was  constructed  under  the 
road  on  his  land,  so  that  the  surface  water 
collected  and  conducted  down  on  his  land 
was  unable  to  pass  through  the  same.  Upon 
the  trial,  the  Jury  found  that  the  road  was 
Improperly  and  negligently  constructed,  as 
follows:  "By  digging  long  and  continuous 
ditches  along  said  railroad,  and  tearing  down 
embankment  at  hedge  north  of  plalntllTs 
premises;  thereby  conducting  a  large  volume 
of  water  <mto  said  premises  that  would  not 
otherwise  run  there;  thereby  cutting  a  ditch 
tlirough  plaintiff's  land,  and  otherwise  dam- 
airing  it.  Also,  by  constructing  a  culvert  so 
staall  through  railroad  grade  that  the  water 
could  not  run  off  without  flooding  plaintlff'e 
land  west  of  railroad."  The  examination  of 
the  evidwce,  however,  shows  that  there  was 
no  evidence  Introduced  to  sustain  the  finding 
tiiat  the  railroad  was  not  prop^Iy  construct- 
ed.   The  railway  company  had  a  right  to 
construct  and  maintain  its  road,  and  all  of 
its  acts  were  done  upon  its  right  of  way, 
fcM*  which  Renfro  received  compensatl<Hi. 
Tbe  'long  and  continuous  ditches"  referred 
to  in  the  findings  were  caused  by  taking  dirt 
from  either  side  of  the  line  of  the  road  for 
the  purpose  of  CMistrucilng  a  roadbed.  The 
plaintiff  testified:   "Question.  This  road  Is 
now  level,  about  with  the  ground?  Answw. 
Graded  up.    Q.  This  road  is  built  through 
bore,  and  there  are  barrow  pits  on  both  sides 
of  It.  where  they  took  out  the  dirt  to  make 
the  grade?  A  Yes,  sir.   Q.  Those  ditches  are 
wbere  they  took  out  the  dirt  to  make  the 
grade?  A  Yes,  sir."   Hie  "tearing  down  of 
the  ranbankment  at  the  hedge  north  of  Ren- 
te's premises"  was  not  complained  of  in  the 
petition,  and,  even  If  It  were,  It  appears  from 
the  evidence  that  the  railway  could  not  have 
been  oonstmcted  wlttiout  cutting  through  the 
hedge,  and,  tharefore,  that  was  not  an  tm- 
pvopfi  or  n^ligeot  act   Tb»  plaintiff  testi- 
fied: "Q.  Now,  the  heOge  row  crosses  the 


railroad  here?  A  Yes,  sir.  Q.  And,  in  mak- 
ing that  right  of  way,  they  cut  a  place 
through  the  hedge  row?  A  Yes,  sir.  Q.  And 
the  water  turned  Into  that  ditch?  A  Yes, 
sir.  Q.  niey  couldn't  very  well  buUd  a 
road  without  doing  that,  could  they?  A  No, 
sir.  Q.  They  couldn't  at  all?  A  No,  sir; 
but  I  d(m*t  consider  that  I  am  responstUe 
for  that" 

In  reference  to  the  culr^  being  too  small, 
it  Is  sufficient  to  say  that  the  company  was 
not  compelled  to  cwstruct  a  culvert  upon 
his  own  land  to  carry  off  surface  water.  In 
Bailrood  Ca  v.  Hammer,  22  EiUL  763,  it  was 
decided  that:  -  "The  simple  fact  that  the 
owner  of  one  tract  of  land  raises  an  em- 
bankment upon  it  which  prevents  the  sur- 
face  water  falling  and  running  upon  the  land 
of  an  adjoining  owner  from  running  off  said 
land,  and  causes  It  to  accumulate  thereon  to 
its  damage,  gives  to  the  latter  no  cause  of 
action  against  the  former;  nor  Is  the  rule 
changed  by  the  tact  that  the  former  Is  a 
railroad  corporation,  and  Its  embankment 
raised  for  tbe  purpose  of  a  railroad  track, 
nor  by  the  fact  that  a  culvert  could  have 
been  made  under  said  embankment  sufficient 
to  have  affcnded  an  outlet  for  all«uch  sur- 
face water."  In  that  case.  Brewer,  J.,  speak- 
ing for  the  courts  remarked:  "No  exception 
Is  shown  to  the  general  rule  by  the  fact  that 
the  party  raising  the  embankmoit  is  a  rail- 
road corporatltm,  and  the  embankment  raised 
upon  its  right  of  way  for  use  as  a  railroad 
tradac,  nor  by  the  fact  that  a  culvert  could 
have  been  placed  In  such  embankment  suffi- 
cient to  have  afforded  an  outlet  for  all  such 
surface  water,  nor  the  fact  that  a  cul- 
vert was  placed  therein  insufficient  to  afford 
such  outlet  There  is  a  conffict  in  the  de- 
cisions of  the  differmt  states  upon  the  sub- 
ject of  surface  water,  because  some  follow 
the  rule  of  the  (^vil  law,  and  others  the  rule 
Of  the  commcm  law.  The  role  of  the  com- 
mon  law  has  already  been  adopted  In  this 
state,  and  under  that  rule  one  landowner  has 
the  right  to  use  and  Improve  his  own  land 
for  the  purpose  for  which  similar  land  is  or- 
dinarily used,  and  he  may  build  upon  It,  or 
raise  or  lower  Its  surface,  even  tliough  tiie 
effect  may  be  to  prevail  surface  water  which 
before  flowed  upon  it  from  going  upon  it  or 
to  draw  from  adjoining  land  surface  water 
which  would  otherwise  remain  there,  or  to 
shed  surface  water  ov^  laud  on  which  It 
would  not  otherwise  go.  In  the  hite  case  of 
Railway  Co.  v.  Steck,  51  Kan.  — ,  33  Pac. 
Rep.  601,  the  authorities  concerning  the  non- 
liability for  damages  resulting  from  surface 
water  are  collected.  In  that  case  it  was  held 
that:  "An  owner  of  land,  who  builds  an  em- 
bankment thereon  which  ot>structs  the  flow 
ot  surface  water  that  falls  and  accumulates 
npcm  his  neighbor's  land  does  not  become 
liable  tor  the  Injury  artstng  therefrom,  un- 
less the  passagewi^  tbrongb  which  It  flows 
is  such  as  to  constitute  a  water  course." 
Jordan  t.  Ballway  Ca,  (Minn.)  43  N.  W. 
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to  Tcty  ■Imllar  to  the  <Mie  at  bar. 
It  waa  obaeired  tbe  <dileC  jiutloe:  **rhe 
ease  to  tlierefore  one  where  a  railroad  com- 
pany, for  tlie  imrpose  at  properly  constmctr 
Ing  Ita  roadbed,  takea  earth  from  one  port  of 
Ita  premlsea,  and  naea  it  npcm  the  roadbed, 
thus  leaving  an  excavation  or  ditch  along 
each  side  of  It,  which  to  the  usual  and  ordi- 
nary way  of  constructing  railroads  In  prairie 
coimtrleB.  *  *  •  It  to  conceded  that  the 
defendant  bod  a  right  to  ccautroct  and  main- 
tain Ita  railroad,  and  that  Its  acts  were  d(me 
npim  Its  right  of  way,  rightfully  acquired. 
It  U  to  be  r^arded,  therefore,  as  an  owner 
doing  tbe  acts  complatned  of  on  its  own 
premises;  and  Its  doty  and  liability  are  to  be 
meaanred  by  the  rate  as  to  the  duty  and  11a- 
Ull^  In  respect  to  surface  waters  that 
attadies  In  tbe  case  of  an  owner  in  the  use 
of  bis  own  land."  See,  also,  Jolma<xi  t.  Rail- 
w^  Co.,  (Wis.)  50  N.  W.  R^.  771;  Lessard 
Stram,  62  Wto.  112,  22  N.  W.  Rep.  284; 
Abbott  T.  Railway  Co.,  83  Mo.  271;  Hender^ 
son  T.  City  of  Mlnneapc^s,  (Minn.)  20  N.  W. 
Rep.  322;  Hanlln  t.  RaUway  Co.,  61  Wis.  613. 
21  N.  W.  Rep.  623;  Ang.  Water  Combes,  (7tb 
Bd.)  118-121;  and  Hannahor  v.  Railroad  Co.. 
(Dak.)  37  N.  W.  Bep.  717.  In  the  latter 
ease.  It  was  remarked:  "If,  by  the  nsual  and 
ordinary  construction  of  its  road,  the  sur- 
face of  the  earth  was  necessarily  changed. 
And  the  currents  of  the  surfoce  water  were 
Interrupted  and  diverted.  It  was  one  of  those 
ordlnaty  Incidents  of  railroad  construction 
which  might  have  been  reas<mably  expected 
to  hare  resulted  from  such  work,  and  one 
that  plalntllls  thema^ves  were  bound  to  have 
guarded  against,  and  to  hare  used  such  pre- 
cantlMU  as  were  in  their  power  to  remedy. 
Any  other  rule  would  require  railroad  cmn- 
pnnles.  In  level  countries,  to  bnlld  their  roads 
apon  elevnted  trestle,  or  eocoonter  tbe  hazard 
)f  some  disturbance  of  surface  dements."  If 
the  petition  had  not  alleged  that  tbe  rail- 
way was  constructed  In  a  negllgmt  and  un- 
skillful manner,  It  would  have  been  demur- 
rable; but  as  It  appeared  from  the  evidence 
that  the  railway  was  constructed  In  the 
usual  and  ordinary  manner,  and  that  tbe 
ditches  complained  of  were  the  mere  inci- 
dents of.  or  necessary  to,  the  proper  con- 
struction of  the  road,  no  liability  to  the  land- 
owner for  injturles  from  surface  water  rested 
upon  the  railway  company. 

On  the  part  of  Renfro,  two  cases  are  dted 
from  Minnesota  which  are  claimed  to  be 
nearly  idoitlcal  with  tbe  case  i«esented,  and 
to  sustain  the  judgment  rendered.  These 
are  Hogenson  t.  Railway  Co.,  (Minn.)  17  N. 
W.  Bep.  374^  and  Olsw '  r.  RaUroad  Co., 
(Minn.)  37  N.  W.  Rep.  963.  In  the  first  case 
the  railway  company  artended  ite  road  in  a 
Dortheasteriy  and  southwesterly  direction. 
There  were  ditches  parallel  with  the  railroad. 
The  water  collected  in  these  ditches,  and  the 
sompany,  for  tbe  «q>ress  purpose  of  draln- 
Inc  Ita  innfl.  and  for  no  other  pnxpoasr-dng 


a  ditch  westerij  from  the  railroad,  tad  dm 
three  miles  lon^  and  thereby  drained  in 
land,  and  other  low,  wet.  and  marshy 
onto  the  plalntUTa.  In  that  case  tbe  dltd 
complained  ot  waa  made  tor  the  pnrpote  <t 
drainage,  on^,  and  not  as  Inddental  or  nec- 
essary to  tbe  cunstructtMi  ot  tbe  rout  li 
the  secmd  case  the  railway  oompuiy  boitt 
a  ditch  at  a  tight  an^e  from  tbe  dltcbei  a- 
cavated  parallel  to,  and  upon  eaefa  ride  < 
Its  roadbed.  Thto  ditch,  atoo.  was  for  tbi 
purpose  of  drainage,  only,  and  not  bdit 
the  purpose  ot  properiy  constraetioiE  ibt 
roadbed.  These  two  and  the  other  am 
dted  In  siQport  of  tbe  Jndgment,  exceptiot 
those  from  Iowa  and  nUnois,  where  tbe  niie 
of  the  civil  tow  as  to  the  tlow  of  nriin 
water  to  In  force,  are  an  based  npoa  tbe  6» 
trtne  that  a  tondownw  may  not,  by  wtj  li 
dnOnage  oily.  Improve  hto  own  land  br 
transfoning  to  the  land  of  another  a  boidGi 
whldi  nature  ImtKwed  upon  bis  own  UDdK 
but  none  of  tiie  dedsiona  from  tbe  ibtei 
wbere  the  nde  of  the  common  tow  codcoi- 
lug  surface  water  has  been  adopted  preTan 
a  landowner  from  obstructing  or  diverthc 
snxfaee  water  from  ita  usual  course,  if  iht 
some  to  done  In  tbe  usual  and  Mdinary  ntu- 
ner,  and  as  a  mere  Inddent  to  Oia  imptm- 
ment  ot  hto  tonds,  1^  tbe  bnDding  ot  a  bone, 
a  railroad,  or  any  other  IUce  straetore.  Tim 
to  a  marked  distinction  between  BaOrad 
Co,  V.  Hammer,  22  Kan.  763;  BaOrotd  Ql 
V.  Stack,  (Kan.)  83  Pac  Bep.  601.  61  Eo. 
— ;  Jordan  r.  Ballway  Co.,  dOnn.)  43  N. 
W.  Bep.  S4»i  Bannaher  v.  BaOviy  Ok 
(Minn.)  37  N.  W.  Bep^  717.— and  the  Boe» 
son  and  01s<hi.  and  almilar  cases,  irtilcli  ii 
dearly  noticeable,  If  the  opinlMis  are  ait- 
fully  read  and  examined.  In  tact,  thm 
cases  do  not  conflict,  but  tbe  totter  cases  ait 
not  appUcaUe  to  ttie  fleets  of  this  ok 
niaefore,  the  pUndplea  in  the  tonaa  cut 
contrd.  For  the  itet  of  tbe  states  that  fol- 
low the  common-law  rule  concerning  smfta 
water,  and  those  that  follow  tbe  drlHiw 
rule,  see  Railroad  Go.  v.  Davla,  (Ud.)  11 
Rep.  822;  Gould,  Waters.  |  265.  The  Ji* 
ment  of  the  district  court  will  be  rereiwd, 
and  the  cause  remanded  for  furtber  ji» 
ceedlngs.   All  the  Justices  concurrliif. 


ST.  LOUIS  ft  &  F.  BT.  00.  v.  KIBEPAI- 
BICK. 

(Supreme  Court  of  Kansas.  Nov.  U.  1883.1 

Jdmmjht  OS  CoirrRACT  tor  P^TimiT  orMosn 
— RiTTORCBXsirr  Faanne  Armu 

Where  a  petltlm  in  «w  to  lUed  in  tbb 
eoort,  and  ed  ondertaktog  to  given  to  itu  oi- 
•caticm  of  a  judgment  is  Oie  dtotriet  court  a 
favOT  ot  an  attOTuey  on  an  implied  eoctnet » 
pay  for  services  rendered  def^dant  ai  iti  >^ 
tomey.  It  is  within  the  poww  of  die  trial  oAt 
to  pendt  the  enforcement  of  ladi  Jadfmntti 
the  manner  provided  by  section  B60  of  w 
Oode.  Implied  aa  wdl  as  express  eostracu  ^ 
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le  parm«at  of  money  only  are  within  the  pro* 
Moru  of  Mid  Mctlon. 

(SyUabu  bj  the  Court) 

Bmr  from  dtetilet  court,  Huper  ooonty; 
L  W.  Bttia,  Judges 

AedoD  by  W.  R.  Kirkpatrick  against  the 
t.  Lonls  ft  San  Frandsco  Railway  Oom- 
any.  Plaintiff  bad  Judgment,  and  from  an 
rder  granttaiff  Um  lesTe  to  enforce  the 
one,  mrtwltlMtiiiiillTig  the  flltog  of  a  bond  to 
Lay  ezeoatloD,  dtfendnat  brings  error.  Af- 
rmed. 

A.  A.  Hnrd  and  Robert  Dnnlap,  for  plaln- 
H  in  error.  Geo.  O.  McMabon,  for  defend- 
nt  In  emv. 

ALIiBN,  J.   This  eaae  grom  oat  of  the 

ise  between  the  same  partiefl  decided  at  the 
ist  sessloa  of  thla  court  34  Pac  Rep.  400. 
Xter  Jndgment  had  been  rradered  In  the  dli^ 
ict  oonrt  In  favor  ot  Kirkpatrick,  the  rall- 
ray  ctHupany  filed  a  petition  In  error  In  this 
ourt,  and  a  Bopersedeaa  bond  to  stay  execa- 
lon.  FlalntUf  flled  a  counter  Ixmd,  and  ap* 
lied  to  the  court  onder  section  606  <HC  tiia 
ode,^  tar  leave  to  enforce  the  Jodgmoit 
liB  oonrt  granted  the  application.  The  only 
QcstiiHL  presented  In  this  can  is  upon  this 
nling. 

It  Is  contended  h^  as  it  wa»  in  the  prln- 
Ipal  case,  that  the  Jndgmoit  was  for  tm- 
qaldated  damages  for  fiUlnre  to  furnish  a 
ass.  We  have  already  mled  adversely  to 
le  plaintiff  In  ernw  on  that  contention,  and 
tid  that  plaintiff's  recovery  was  for  serr* 
tea  mdered  under  an  employment  from  the 
illway  CMnpany.  In  Water-Power  Co.  t. 
irown,  28  Kan.  686,  it  was  held  that  the 
ontract  need  not  be  express,  and  that  the 
rial  court  had  a  discretion  as  to  granting 
tie  order.  The  case  of  Bentley  t.  Brown, 
7  Kan.  IT,  14  Pac.  ReiK.  486,  Is  to  the  same 
Dfect  It  was  there  hdd  that  the  collection 
C  a  judgment  against  attorneys  who  had 
dUected  money  which  they  refused  to  pay 
rer  to  their  dient  mdgfat  be  aHowed,  mdw 
]]■  provision  of  the  Code,  notwithstanding 
le  fkict  that  the  amount  of  plaintiff's  recov- 
ry  had  been  reduced  by  an  aOowanoe  npon 
delr  oonateralatm  tor  legal  services.  This 
raa  an  actkm  on  an  Imidled  promise  to  pay 
tie  plaintiff  for  bis  sendees  as  an  attorn^, 
endered  at  defendant's  request  and  it  was 
rtthln  the  discntlon  of  the  trial  court  to 
rant  the  order  complained  of.  Judgment 
fflrmed.  AB  the  Justices  concorrlng. 


■  The  section  provides:  "In  an  action  arising 
D  contract  for  the  payment  of  money  only, 
otwithatanding  the  execntion  of  tlie  andertak- 
ig  In  the  last  section  mentioned,  to  stay  pro- 
eedings,  if  the  defendant  in  error  give  ade- 
nate  seenrlty  to  make  restitution  In  case  the 
ndgment  Is  reversed  or  modlfled,  he  may,  npon 
Mve  obtained  from  the  eoort  beunr,  w  a  Judge 
tiereof  In  vacatiai,  pfoeeed  to  anfone  tbs 
adgment**  ete. 


BERRT  T.  KANSAS  CITY,  FT.  8.  ft  U.  B. 

CO. 

(Supreme  Gonrt  of  Kansas.  Nov.  U,  1803.) 

dlhbotlno  jcdombkt  bt  appsluti  cottbt  — 
Death  bt  Wkongvui.  Act  —  Who  mat  Mais- 
tain  Action  roa  —  Constitdtional  Law  — 
Ambndhknt  <v  An— Consolidation  or  Kail- 
boas  CoiirANias  —  LuBiUTiBs  ov  Nsw  Cok- 

PANT. 

1.  Where  a  case  made  contains  all  of  the 
pleadings,  the  general  verdict,  the  special  find- 
ings, the  motions  for  jndgment  a  motion  fbr  a 
new  trial,  and  a  snfficlent  statemmt  ot  the 
mlingi  of  the  court,  the  snpreme  Aoort  may  di- 
rect what  Judgment  the  district  oonrt  should 
have  rendered  In  the  premises. 

2.  Section  422a  of  the  Civil  Code  (Laws 
1889,  c  131,  8  1)  is  not  nnconstltatlonal,  npon 
the  groond  that  it  Is  in  violation  of  section  IS, 
art  2,  of  the  constltntloo  of  the  state,  as  It  b 
a  new  or  •applemental  act,  providing  how  tibe 
cause  of  action  granted  by  section  422  of  the 
Civil  Code,  for  uie  benefit  of  families  of  per- 
sons killed  by  the  wrongful  act  or  omission  of 
another,  may  be  enforced,  when  the  deceased 
Is  a  nonreddent,  or  when  no  personal  repre- 
sentative has  been  appointed.  Said  sectimi  Is 
simply  a  diaoge  of  remedy,  but  not  the  craatimk 
(tf  a  new  cause  of  action. 

8.  Where  a  death  of  a  person  was  caosed 
to'  the  wrongfol  act  or  omission  of  another,  in 
this  state,  on  the  24th  of  December,  1887,  and 
no  personal  r^Mresentative  Is  or  has  been,  ap- 
pointed, an  action  Is  properly  brought  by  the 
widow  oi  the  deceased  for  the  benefit  of  her- 
eof and  children,  after  section  ^a  (Laws 
1889,  c  ISl,  {  1)  went  into  force,  If  commenced 
within  two  years  after  the  death  complained  <tf. 

4.  Where  two  or  more  r^lroad  companies 
are  consolidated  under  the  statutes  of  the  state, 
the  new  or  consolidated  company  is  answerable 
for  the  obligations  of  the  old  ot  constituent 
companies,  tncloding  torts.  In  the  absence  of 
all  evidence  or  stipulations  to  the  cMitrary. 
(Syllabus  by  the  Court.1 

Error  from  district  court.  Bourbon  county; 
J.  S.  Wes^  Judga 

Action  by  Hden  A.  Berry  against  the  Kan- 
sas City.  Ft  Scott  &  Memphis  Railroad 
Company  to  recover  for  the  death  of  plain* 
tiff's  husband.  Defendant  had  Jodgmwt; 
and  plaintiff  brings  errof.  Reversed. 

The  other  f&cts  fully  appear  In  the  Hollow- 
ing statement  by  HORTON,  C.  J.: 

On  December  24,  1887,  William  T.  Berry 
was  an  engineer  of  the  Missouri  Padflc  Rail- 
road Company,  which  company  at  that  time 
was  operating  the  Missouri,  Kansas  &  Texas 
Railway.  He  ran  an  engine  from  Sedalia, 
Mo.,  to  Pt  Scott,  Kan.,  and  while  on  one  of 
hla  trips  be  was  killed  In  Ft  Scott,  Bourbon 
cotmty,  in  this  state,  at  s  crossing  by  a  train 
of  the  Kansas  City,  Ft  Scott  &  Oult  BaU- 
road  Company,  which  In  April.  1888,  was 
consolidated  with  othw  railroads,  under  the 
laws  of  Kansas,  and  constituted  and  became 
the  Kansas  CIty,.Ft  Scott  &  Memphis  Rail- 
road Company.  At  the  time  ot  the  killing, 
Berry  was  a  citizen  and  resident  of  Sedalla, 
Mo.,  whoe  he  had  a  wife  and  two  children 
UWng.  He  died  Intestate,  and  no  letters  (tf 
administration  were  ever  issued,  nor  was 
any  administrator  ot  his  estate  ever  appoIn^ 
ed,  in  either  Kansas  or  Missouri.  On  tbs 
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23d  day  of  April,  1889,  Hden  A.  Berry,  the 
widow  of  William  T.  Berry,  brought  her 
actltm  against  the  Kansas  City,  Ft  Scott  & 
Memphis  Railroad  Company,  alleging  tbat 
her  husband,  William  Y.  Berry,  was  run 
over  and  killed  by  the  negllgoit  operatl<Ki 
(tf  the  Kansas  City,  Ft  Scott  St  Gnlf  Rail- 
road. The  Jury  returned  a  general  rerdfct 
tox  the  plalnUfT,  Mrs.  Hden  A.  Berry,  and 
assessed  the  damages  at  $5,000.  They  also 
returned  the  following  special  findings: 
"Question  1.  Was  the  plaintiff  the  wife  of 
William  T.  Berry?  Answer.  Tea.  Q.  2. 
Was  said  William  Y.  Berry  killed  on  Decem- 
ber 24,  1887?  A.  Yea.  Q.  8.  Did  the  said 
William  Y.  Berry  die  without  luring  any 
win?  A.  Yes.  Q.  4.  Were  the  plaintiff. 
Urs.  Berry,  and  her  husband,  on  December 
24.  1887.  up  to  the  time  of  his  death,  resl- 
dmts  and  citizens  of  the  state  of  Missouri? 
A.  Yes.  Q.  5.  What  was  the  age  and  occu- 
pation of  the  said  William  Y.  Berry  at  the 
time  of  his  death?  A.  Age,  32  years;  occu- 
pation, locomotive  engineer.  Q.  6.  What 
wages,  as  engineer,  did  said  William  Y.  Ber- 
ry receive,  up  to  and  prior  to  his  death?  A. 
At  an  ftverage  of  f  130  per  month.  Q.  7.  IHd 
the  deceased,  William  Y.  Berry,  maintain  his 
said  wife  and  children  bef(H-e  his  said  kill- 
ing? A.  Yes.  Q.  8.  Was  any  executor  or 
administrator  appointed,  of  the  estate  of 
WllUam  Y.  Berry,  deceased?  A.  No.  Q.  9. 
What  was  the  coadlti(m  ctf  the  health  of  said 
William  Y.  Berry  at  the  time  of  his  death? 
A.  Good.  Q.  10.  In  what  county  and  state 
did  the  death  of  William  Y.  Berry  take 
place,  on  December  24.  1887?  A.  Bourbon 
county,  Kan.  Q.  11.  Was  the  Kansas  City, 
FL  Scott  &  Gulf  Railroad  constructed 
and  in  operation  In  Bourbon  county.  Kan., 
on  December  24,  1887?  A.  Yes.  Q.  12. 
Did  the  Kansas  City,  Ft  Scott  &  OuU 
Railroad  Company  consolidate  with  other 
railroad  companies  In  April,  1888,  and  there- 
by form  the  Kansas  Ci^,  Ft  Scott  &  Mem- 
phis Railroad  Company?  A.  Yes.  Q.  13. 
Was  the  Kansas  Ci^,  Ft  Scott  &  Gulf  Rail- 
road Company  operating  the  Kansas  City, 
Ft  Scott  &  Gulf  Railroad  on  December  24, 
1887?  A.  Yes.  Q.  14.  If  said  William  Y. 
Berry  was  killed  by  the  ne^igence  of  the 
ECansas  CHty,  Ft  Scott  &  Gulf  Railroad  Com- 
pany (HI  December  24,  1887,  in  what  did  tbat 
negligence  cwsist?  A.  (1)  By  not  bringing 
their  train  to  a  full  stop  before  reaching  a 
crossing;  (2)  by  running  at  too  high  rate  of 
speed  on  approaching  a  grade  crossing;  (3) 
by  the  head  brakeman  not  being  at  bis  post 
on  approaching  a  crosshig.  Q.  15.  If  Wll- 
Jam  Y,  Bory  was  guilty  of  any  contributory 
negligence,  in  what  did  It  consist?  A.  He 
was  hot  guilty  of  any  contributory  negli- 
gence." To  the  reception  of  the  general 
vardict,  and  the  special  C[uestlons  and  an- 
swers thereto,  the  defendant  objected  at  the 
time,  and  the  court  declined  to  receive  or 
record  the  same  as  a  verdict  but  permitted 


(Eu- 

the  same  to  be  filed.  Id  order  that  the  ntcft 
proceedings  might  appear  on  the  recofd. 
Thereupon,  the  railroad  company  filed  tl>: 
following  motim:  "And  now  tbat  the  Jnrj 
has  brought  in  a  general  verdict  for  the  plalfr 
tiff,  together  with  answers  to  certain  qn» 
tlons  iHTC^UDded  by  the  plaintiff's  ooonseL 
the  defendant  asks  the  court  to  tastrart  and 
require  the  jnry  to  bring  in  a  general  vtfdia 
In  favor  of  the  defendant,  i^kmi  the  imqBB- 
tloued  law  ol  the  case.  WaUaoe  Pratt.  V. 
O.  Perry,  G.  W.  Blair,  Defoulanfs  Attti- 
neys."  To  the  presentation  of  said  motion 
and  the  hearing  of  the  same,  the  plaintiff, 
by  her  attorneys,  duly  objected,  wblcb  ob- 
jection was  ovtfrnled  by  Uie  court,  and  tbe 
plaintiff  excepted,  "niereapoa,  the  court  sb» 
talned  the  motion,  to  the  sustaining  of  v&ieb 
the  plaintiff  duly  excepted,  and  tbamino 
the  court  ordered  the  Jury  to  find  for  the  de- 
fendant, and  wrote  oat  tbe  following  vetdlci. 
and  called  upon  the  foreman  of  the  Jorr 
sign  the  same,  whidi  be  did.  and  tbemi^E 
the  Jtiry  was  discharged.  A  copy  ot  Kvi 
verdict  Is  as  follows:  "We,  the  Jniy.  tod 
for  the  d^mdant  W.  H.  OOlett,  Fonsraa.' 
Subsequently,  the  plaintiff  filed  her  petitiaD 
to  set  aside  the  general  verdict  directed 
the  court  which  was  overruled.  The  i^aln- 
tiff  then  asked  the  court  to  render  Judgmeoi 
in  her  f&vor  npon  the  special  findings,  asil 
the  general  v^^Ict  rendered  In  her  fivor. 
This  was  also  overruled.  The  court  tliai 
overruled  the  motion  for  a  nevr  trial  by  Uir 
plaintiff.  Thereupon,  the  court  rmdeied 
Judgment  In  favcH-  of  the  railroad  compan.^. 
and  against  the  plaintiff.  The  idslntifl.  Mn. 
Helen  A.  Berry,  woepted,  and  lirliigi  tbr 
case  here. 

B.  F.  Ware,  tot  plaintiff  In  enor.  Walto 
Pratt,  a  W.  Blatr,  and  W.  a  Peny,  for  d^ 
fendant  In  OTor. 

HORTON,  C.  J.,  (after  stating  the  fica- 
We  are  called  upon  to  review  tbe  actk>B  of 
the  trial  court  upon  the  case  made.  It  )^ 
instated  by  the  counsel  of  the  railroad  com- 
pany  that  the  petition  in  error  shoold 
dlsmlssed  because  the  testimony  proda.fd 
upon  the  trial  is  not  preserved  in  tbe  record.  I 
and,  therefwe,  that  this  court  cannot  dori- 
mine  whether  the  trial  court  oommitted  asr 
error  in  directing  a  verdict  tor  the  cam 
pany.  The  testimony  Is  not  before  us,  tni. 
if  tbe  case  made  did  not  contain  statementt 
explanatory  of  the  rulings  of  the  trial  conn, 
tben,  upon  the  authtx'ltieB  dted  In  behalf 
of  the  company,  the  motion  to  dismiss  wouU 
have  to  be  sustained.  Section  547  of  tbe 
Civil  Code,  however,  specifically  provides  tlar 
"a  party  desiring  to  have  any  Jadgment  ct 
order  of  the  district  oourt  or  a  Jndge  there- 
of, reversed  by  the  supreme  court  ma.'  i 
make  a  case,  containing  a  statement  of  sc 
much  of  the  proceedings  and  evidence,  or  ott- 
er matters  In  the  action,  as  may  be  necei 


Digitized  by 


Kan.)  BERBT  v.  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  807 


sary  to  'present  the  errors  complained  of 
to  the  supreme  court."  In  this  case,  the 
pleadings,  the  {feneral  Terdlcts,  the  special 
findings,  the  motions,  and  the  judgment  am 
all  properly  Inoorporated  In  the  rec<vd;  and. 
In  addition  thereto,  a  statement  Is  contained 
of  so  much  of  the  proceedings  as  Is  necessar? 
to  present  the  errors  complained  of.  It  ap- 
pears from  the  case  made  that  upon  the  trial 
the  plaintlCT  introduced  her  testimony;  that 
the  railroad  company  demurred  thereto;  that 
the  demuirer  was  oTerruled;  that  the  rail- 
road company  then  Introduced  Its  eTldence; 
that  the  plaintiff  Introduced  her  evidence  In 
rebuttal;  and  that,  at  the  close  of  all  the 
testimony,  the  trial  Judge  stated  "be  had 
made  up  his  mind  the  plaintiff  oonld  not  re^ 
Mvet,  under  the  law  of  the  case,  and  that 
he  sho\ild  Instruct  the  Jury  to  find  a  verdict 
for  the  railroad  company."  The  plalntlfTs 
couns^  then  asked  '*the  court  that,  to  avoid 
another  expensive  trial,  the  Jury  be  permitted 
to  make  special  findings  (tf  fact  In  the  case, 
iu  order  that  the  whole  facts  of  the  case 
might  go  to  the  supreme  court,  to  the  end 
that,  if  the  law  and  the  testlmoDy  authcxIzeA 
the  Judgment  in  favor  of  the  plaintiff,  the 
supreme  court  could,  upon  such  fiicts  and  the 
law,  direct  the  Judgment  to  be  given."  The 
court  granted  this  request,  "and  directed  such 
course  to  be  pursued."  Thereafter,  the  Jury 
retired,  and  after  agreeing  upon  a  general 
verdict,  and  the  answers  to  special  questions, 
returned  the  same  into  court  When  the  Jury 
returned  their  verdict  and  the  answers  to 
special  questions,  no  motion  was  made  to  ser 
the  general  verdict  aside,  or  to  set  aside 
any  of  the  special  answers.  The  counsel  of 
the  railroad  company  requested  the  trial 
court,  notwithstanding  such  general  verdict 
and  epedal  findings,  to  direct  a  general  ver- 
dict In  ftivor  (ft  the  defendant,  "upon  the  un- 
questioned law  of  the  case."  We  must  there- 
fore assume,  npon  the  record,  that  "the 
whole  fticts  of  the  case"  were  presented  In 
the  court  below,  and  are 'now  presented  to 
us,  upon  the  special  findings  and  the  general 
verdict  returned  by  the  Jury  In  the  first  in- 
stance. The  trial  court  decided  npon  the 
facts,  as  presented  by  the  Jury,  that  the 
railroad  company  was  entitled  to  a  verdict 
In  Its  favor,  and  acted  accordingly.  There 
(ore,  the  only  question  upon  the  record  for 
us  to  pass  upon  Is,  what  Judgment  should 
be  given  upon  the  facts  of  the  case,  as 
found  by  the  Jmry? 

It  Is  the  ccmtentlon  of  the  plaintiff,  under 
the  provisions  of  sections  422.  422a,  of  the 
Civil  Code,  and  from  the  obligation  of  the 
Kansas  City,  Pt  Scott  &  Memphis  Railroad 
Company,  as  successor  of  the  Kansas  City, 
Pt  Scott  &  Gulf  Railroad  Company,  one  of 
the  constituent  corporations  of  which  It  is 
composed,  that  the  trial  court  should  have 
rendered  Judgment  In  favor  of  the  plaintiff, 
and  against  the  railroad  company,  npon  the 
general  verdict  first  returned  by  the  Jury. 


and  their  epedal  findings  of  fact  On  the 
other  band,  the  railroad  company  Insists  that 
section  422a  is  unoonstitntlonal,  because  It 
is  an  attempted  amendment  of  section  432 
of  the  Code,  in  violation  of  section  16,  art 
2,  of  the  constltntion,  which  ordains  thnt 
"no  law  shall  be  revised  or  amended  unless 
the  new  act  contains  the  entire  act  revised 
or  the  section  or  sections  amended,  and  the 
section  or  sections  amended  shall  be  re- 
pealed," and  that,  If  sectloa  422a  Is  con 
stitutlonal,  it  cannot  affect  this  case,  br- 
canse  there  was  no  cause  of  action  there- 
under on  the  24th  of  December,  1887,  as  thai 
act  was  not  passed  until  March  22,  1889,— 
more  than  a  year  after  the  death  of  William 
Y.  Berry.  It  Is  further  claimed  that  the 
Kansas  Ci^,  Ft  Scott  St  Memphis  Railroad 
Company  Is  not  answerable  for  the  debts, 
obligations,  or  torts  of  the  Kansas  City,  Ft 
Scott  &  Gulf  Ridlroad  Company,  In  the  ab- 
sence of  any  testimony  tending  to  show  that 
It  assumed  Its  debts,  obligations,  and  torts. 
Section  ^  reads:  "When  the  death  of  one 
is  caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representatives  of 
the  former  may  maintain  an  action  there 
for  against  the  latter,  If  the  former  might 
have  maintained  an  action  had  be  lived, 
against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be 
commenced  within  two  years.  The  damages 
cannot  exceed  ten  thousand  d<^lars,  and 
must  inure  to  the  exclusive  benefit  of  the 
widow  and  children.  If  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  per 
sonal  property  of  the  deceased."  Section 
422a  provides:  "That  In  all  cases  where  the 
residence  of  the  party  whose  death  has  been 
or  hereafter  shall  be  caused  as  set  f<^h  In 
section  422  of  chapter  80,  Laws  of  1868,  is 
or  has  been  at  the  time  of  his  death  In  any 
other  state  or  territory,  or  when,  lieing  a 
reeddent  of  tills  state,  no  personal  represen- 
tative is  or  has  been  appointed,  the  action 
provided  In  said  section  422  may  be  brought 
by  the  widow,  or  where  there  Is  no  widow, 
by  the  next  of  kin  of  such  deceased." 

Said  section  422a,  being  section  1  of  chap- 
ter 131,  Sess.  Laws  1889,  Is  not  subject  to  the 
oonstltutional  objection  urged  against  it  for 
it  is  not  an  amendment  of  section  422.  That 
section  is  still  In  full  force,  and  is  not  re- 
peated, but  stands  as  It  did  before  the  act 
of  1889  was  passed.  If  a  personal  repre- 
sentative has  been  appointed,  he*  may  still 
maintain  the  action  as  provided  In  secti(Hi 
422,  the  same  as  If  the  act  of  1889  bad  not 
been  passed,  and  hence  the  act  of  1888  does 
not  violate  any  prevision  of  the  constitution. 
State  T.  Cross.  38  Kan.  606,  17  Pac.  Rep. 
100.  Section  422  gives  an  action  for'the  ex- 
duaive  benefit  of  the  widow  and  children,  if 
any,  or  next  of  Un,  of  the  deceased  person. 
Tl^e  action  must  be  commenced  within  two 
years,  and  the  damages  cannot  exceed  $10,- 
000.  That  section  requires  that  the  personal 
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t^resontatlTe  of  the  deceased  must  bring  the 
aoUoD,  bat  It  is  not  for  hSs  benefit,  iror  for 
the  estate  for  which  he  acts.  Sectltm  422a 
Is  iopptraientaL  The  prior  section  grants  a 
remedy  to  the  ftimiin^  of  persons  killed  hj 
the  wrongful  act  or  omission  of  another; 
and  section  422a  merely  provides  how  that 
action  may  be  enfwced  for  the  benefit  of 
faiyUles  of  persons  so  killed,  when  the  resi- 
dence of  the  deceased  person,  at  the  time  of 
his  dealli.  Is  In  another  state,  or  wlien  no  po- 
mnal  represoitattTe  has  been  appointed.  It 
is  an  act  to  carry  hito  force  the  cause  of  ao- 
tlon  created  by  section  4SZ.  It  does  not  cre- 
ate a  new  cause  of  action.  No  amount  of 
damages,  or  any  limitation.  Is  stated  there- 
in. It  is  simidy  a  change  ct  remedy.  Its 
purpose  Is  that  the  new  cause  of  action  given 
by  section  422  shall  not  lapse  or  be  ahortlve 
by  reaam  of  the  nonresidenoe  of  the  deceas- 
ed, ot  the  ntmappointment  ot  a  pownal  rep- 
resentatlTe.  Under  both  secttons,  the  dam- 
ages must  inure  to  the  exclusive  bmefit  of 
the  widow  and  otUldren,  if  any.  or  next  of 
kin,  of  the  deceased.  If  section  422  had  giren 
the  personal  representatlTe  m  admliUstratOT 
a  cause  of  action  tot  his  own  ben^^t,  or  for 
the  bentf  t  of  the  e^te  for  which  he  acts^ 
there  would  be  mndi  force  in  the  aigumoit 
that  section  422a  does  not  affect  this  case. 
Therefore,  although  William  T.  Berry  was 
killed  on  December  24,  1887,  his  widow,  un- 
der the  proTiai(»is  of  section  ^2a,  can  main* 
tain  this  action;  in  other  words,  can  enforce 
the  cause  of  action  given  by  section  422  for 
the  benefit  ct  herself  and  children.  Com- 
mlssioners  t.  Bunker,  10  Kan.  4DS;  Wade, 
Retra  Law,  H  24,  S3,  214;  Coolw,  Const 
Urn.  •861,  •371,  •373.  •58L 

Paragraph  1268,  Gen.  St.  1889,  provldesb 
among  other  things,  tliat  "any  two  or  man 
railroad  companies  In  this  state  are  horeby 
authorized  to  consolidate  and  form  one  com- 
pany •  *  *  with  all  the  rights,  powers, 
privileges,  and  Immunitiea,  and  subject  to  all 
the  oUlgatl(»is  and  liabilities  to  the  state 
wliich  belonged  to  or  rested  upon  either  of 
the  companies  making  such  oonaoUdatlon." 
It  womu  not  be  a  strained  constractioa  to 
hold  that  "all  obligations,"  as  used  in  tiie 
statute,  compel  the  consolidated  m  new 
company  to  pay  all  claims,  debts,  or  other 
pecuniary  demands  of  each  at  the  original 
companies.  If  obligations  to  the  state,  only, 
were  intended.  It  would  not  tkave  been  neces- 
sary to  haVe  added  the  word  "UablUtleB"  to 
the  state,  because  "liability"  Is  defined  as 
'*the  state  of  being  liable;  as,  the  liability  of 
an  Insurw;  liability  to  the  law;  refliranslbU- 
Ity.  acoountableneea,  accountability,  bounden 
dn^;"  and  "obligation"  Is  also  d^ned  as 
"that  which  obligates  or  comitralns;  the 
binding  power  of  a  promise,  or  a  contract;  a 
bond  with  a  condition  annexed,  and  a  penal- 
ty  for  nonfulfillment  In  a  larger  sense,  it 
is  an  acknowledgment  of  a  duty  to  pay'  a 
certain  snm,  or  do  a  owtaln  thing.  Bespon- 


idbility.  accountaUeneas,  bounden  dnty."  lb 
hold  that  "obligations"  and  'OiabiUdes"  in 
limited  to  the  state,  only.  mnOA  be  to  nr 
that  the  legislature  was  gidlty  of  a  repedtkn 
nf  the  stiuiu  meaning  hi  different  words.  Oi 
the  other  hand.  If  "obligation^ '  and  *1IablU- 
ties"  are  both  given  their  full  tcrae  and  ef- 
fect, "otdigatlons"  may  be  constnied  as  tm- 
braclng  all  pecuidary  duties  In  the  way  at 
being  answeraUe  tm  debts,  demands,  ton^ 
etc.;  'llabllitieB"  may  mean  the  bordou  im- 
posed the  constttntlon  and  the  statntcK 
that  Is,  tiie  responsibility  or  bounden  duty  ia 
the  state  under  the  cmstltutlon  and 
utes.  "Where  a  railroad  company  is  consol- 
dated  with  other  ndlroad  companies  under  t 
new  name^  it  ceases  to  exist  as  a  corporation, 
and  an  action  Iffonght  by  or  against 
railroad  oomjiany  before  its  oonatdldatioD  as- 
not  afterwante  be  prosecuted  by  or  agslnn  It 
in  its  orii^al  nam&"  RaUway  Oo.  v.  Smith. 
40  Kan.  192,  19  Fac.  Bep.  636.  The  leslsl^ 
tare  could  not  have  Intended  that  a  railrud 
company,  by  consolidating  with  other  nil- 
road  companies,  could  thereby  relieve  Itself 
of  all  of  its  debts,  demands,  and  torts.  uhI 
yet  if  the  theory  of  the  railroad  compaor  ii 
truflh  a  railroad  company,  by  becoming  cob- 
solidated  with  another  company,  la  dladiais- 
ed  of  ita  debts  and  obllgationa  At  least,  u 
action  cannot  be  maintained  against  tbe  «U 
company,  as  it  ceased  to  exist  aa  a  corpora- 
tion after  its  consolidation;  and,  U  the  cob- 
Bolldated  or  new  company  is  not  answerubit 
to  creditors  and  others  txx  tbe  debts  and 
other  obligations  of  the  old  company,  t&m 
Is  no  corporation  In  olstence  against  wbitl 
an  action  can  be  mnlntalneJ. 

But  erax  if  the  statute  Is  not  oonstroed  u 
indicated,  yet  under  the  authorities,  wbrte 
two  or  more  railroad  companies  are  cmuoB- 
dated  under  the  statutes  of  the  state,  fiw 
new  or  conscdidated  company  Is  answenUe 
for  the  obllgationa  at  the  <^d  or  omstlnKnt 
companies,  includhag  torts,  in  the  ahscsiee  ct 
all  evidence  or  stiputatloiis  to  the  contisij- 
Fl^  on  Corporations  states:  "The  gnsnl 
rule  la  that  the  rights  of  creditois  apiut 
the  old  companiea  revive  against  the  aer 
oue,  created  by  the  oonaolidation,  as  weturn 
Just  noticed,  and  that  it  becomes  substlhned 
for  the  former  ones.  Provision  Is  perbapa 
generally  made  by  statute,  or  by  artlcks  of 
agreement  as  provided  by  law.  for  the  ju?- 
ment  of  the  creditors  and  the  sadafactloD  of 
the  obligati<His  of  the  consolidating  compa- 
ales;  and  sometimes  these  provide  that  soA 
companies  shall  continue  for  the  purpose  of 
adjusting  their  outstanding  obllgatiuns.  is- 
eluding  their  torts.  But  even  where  » 
such  provision  is  made,  but  the  omsdldadoi 
Is  lawfully  consummated,  the  new  compsv 
has  been  held  liable  to  all  obligations  o<  tte 
former  ones,  from  the  very  neceadty  of  ^ 
case,  and  to  prevent  the  failure  ot  justlca' 
Section  435.  In  Thompson  v.  Abbot  61  Mo. 
176,  it  was  decided  that  "whoe  one  coipoB- 
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tkm  goM  flntb«i7  oat  of  eodstenoe,  bgr  bdng 
auuexed  to  or  merged  in  another,  and  no  ar* 
ranswzMiito  an  made  Ecqpeeting  the  prc^ertr 
and  1!«bnitlfle  of  the  coryoratloa  that  oeaaea 
to  exists  the  aabilfltlng  oorptnatlou  will  be 
entitled  to  all  the  property,  and  asswonUe 
f or  an  Uie  liabilities."   See,  alao^  8  Wood. 
Ry.  I4UW,  p.  1680,  i  486;  Mor.  PriT.  Corp.  H 
SOD.  906,  fi66;  Railroad  Oa  t.  Moffltt,  75  HL 
B24.    The  caae  of  Whipple  t.  Railway  Gow, 
S8  Kan.  474,  Is  cited  to  the  effect  that  the 
new  or  consolidated  ctunpany  cannot  be  held 
for  Hie  oUlgatlooa  of  ^ther  of  the  constlta- 
ent  oomiHuiles,  "only  by  and  to  the  extent  of 
an  e^ressed  8tipnlatl<nL"   That  langnage 
waa  need  In  the  opinion  of  Mr.  Justice  Brew- 
er, ^eaUnff  for  the  court,  npuk  tbe  f&eta 
diacloeed  In  that  caae.   The  Kansas  Padflc 
Railway  Oontpany  waa  gnllty  of  the  wnng 
alleged  in  that  case,  and  there  was  a  sort  of 
amalgamation  or  coosoUdattcm,  afterwards, 
with  the  Union  Padflc  Railway  Company, 
under  an  act  of  congrees,  but  not  under  the 
etatntea  of  Kansas.   In  that  caae,  it  waa 
abown  upon  the  trial  that  the  Kansas  Pa- 
dflc  Railway  Company  did  not  cease  to  ex- 
ist after  Its  ccaUMOldatiai  with  the  Union 
Pacifle;  itat  the  <^  oompony  "bad  not  at- 
tempted to  assome  a  new  name,  to,  change 
Ita  old,  or  permit  itadf  to  be  known  by  a 
new  name;"  and  that  In  the  written  agree* 
ment  execnted  1^  the  Union  Pacific  and  tbe 
KansHs  Pacific  Railway  Companies  it  was  ex- 
pressly provided,  *Tbm  new  company  hereby 
formed  does  not  herein  assume  any  separate 
or  IndiTldQ&l  HabUlty  for  the  outstanding 
debts,  obUgatkxna,  and  liabilities  of  the  re- 
■pectlTe  consUtnoat  companies^  whose  tter&c- 
nl  and  separate  existence,  aa  to  third  parties, 
shall,  08  respects  such  debts,  obUgattons,  and 
liabilities,  of  erery  kind  and  nature,  still  con- 
tinue, notwithstanding  these  articles  of  on- 
ion and  ronsoUdation."   ^nie  Whipple  Case, 
therefore,  does  not  dedde.  as  claimed,  that, 
when  two  or  more  companies  are  coosoU- 
dated  under  the  statutes  of  this  state,  the 
new  company  is  not  liable  for  the  obllga- 
tkms  of  the  former  ones,  unless  an  expr^sed 
■tlpalati<m  assuming  such   obligations  Is 
shown  to  exist   That  case  was  decided  up- 
on the  Ihota  disclosed,  and  not  upon  the  ab- 
aence  of  an  agreement  of  the  assumption  of 
obllgatloaa.  It  was  dlqwaed     lightly  upon 
tbe  facts  estabUabed.  and  we  fully  approve 
the  dedslon. 

Upon  the  whcde  record,  our  conclusion  Is 
that  the  law  of  the  case  In  the  oomt  bdow, 
and  in  this  court,  was  and  Is  with  the  idain- 
tifl. .  Therefore  the  trial  court  committed  er- 
ror la  rtfnslng  to  recelre  the  gwoal  Terdlct 
and  the  epedal  flndlngs  of  the  Jury,  and  In 
dlreetlng  another  verdict,  and  in  raidflcing 
the  Judgment  tiiereon.  The  Judi^noit  ot  the 
district  court  will  be  rerersed,  and,  npon  the 
special  flndlngs  and  the  general  verdict,  judg- 
nMnt  wm  be  directed  for  tbe  plaintiff,  Mca 
Hflleu  A.  Bony,  and  against  the  caUzoad 
coBQtaiiy.  AU  tlie  JnstlceB  cQneuntaic. 


CITY  OP  LBWISTON  v.  BOOTH  et  sL 
(Snprwne  Court  of  Idaho.    Nov.  28,  1898.) 
HiQKWATi — Obstructions. 

1.  When  a  private  person  or  eoTi>oTatioi) 
conatmctfl  a  ditch  or  canal  across  a  public 
faIShwB7,  this  gives  them  no  right  to  destror  it 
as  a  thoronghfaret  but  they  are  bouad  both  by 
the  common  law  and  the  statute  to  restore  or 
unite  the  hi^war  at  their  own  expense*  br 
some  reasonablr  vafe  and  convenient  means  of 
passage,  and  keep  the  same  In  good  repair. 
This  obligation  Is  the  same  whether  the  canal 
or  ditch  cuts  the  hl^way  or  street  within  or 
without  the  limits  of  a       or  village. 

2.  A  private  party  or  corporatioo  construct- 
ing a  ditcn  or  canal  across  a  public  highway  or 
street  in  such  way  as  to  render  the  highway  or 
street  of  a  town  or  tilj  unsafe  or  Inconveni«it 
for  public  travel,  and  maintaining  such  a  ditch 
without  a  bridge  or  other  safe  and  convenient 
way  of  crossiog.  would  be  guilty  of  maintaining 
a  nuisance.   3ecti<m  3&20,  Rev.  St  Idaho. 

3.  No  lapse  of  time  can  ffiie  a  prescriptive 
ri^t  to  maintain  a  nuiBanc&  Section  8630. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  NesPerceeoonn- 
ty;  W.  a.  Flpa,  Judge. 

Action  by  the  dty  of  Lewlston  against  B. 
A.  H.  Booth  and  B.  Booth.  There  was  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  defaadanta  appeal  Affirmed. 

TbB  other  facts  fully  appear  In  tiie  follow- 
ing statement  by  MORGAN,  J.: 
.  'This  salt  Is  brought  by  the  plaintiff  against 
the  defendants  to  recover  the  sum  of  9^.30, 
alleged  to  have  been  eq^ended  by  the  plain- 
tiff in  building  a  Mdge  acroaa  B  street,  In 
said  dty,  near  the  eaatem  tKmndary  of  the 
same,  and  at  or  near  the  residence  ot  oae 
S.  CL  Thompson,  and  on  and  over  a  wntex 
ditch  belonging  to  and  In  tbe  possession  of 
the  defendants.  Tbe  facts,  as  found  by  the 
court,  are  as  follows:  That  the  of  Lewis- 
ton,  In  Nes  Perces  county,  in  the  state  of 
Idaho,  Is  a  munidpal  corporation.  That  in 
the  year  1874  the  plaintiff  granted  a  fran- 
chise to  the  Lewlston  Water  Ditch  ft  Milling 
Company  to  constroct  a  water  ditch  across 
the- streets  of  said  dty,  by  en  ca^Inance  duly 
passed  by  tbe  d^  council,  wUch  said  wdl- 
nance  required  said  water  (Bttli  and  milling 
company,  as  a  condition  of  said  permission, 
to  construct  good  and  sufficient  crossings 
whae  said  ditch  crosses  any  of  tbe  streets  or 
lanes  of  said  dty,  and  to  keep  the  same  in 
repair.  ^Hiat  aiOd  water  dltdi  was  thweupon 
constructed  by  said  company  by  virtue  of 
said  pomlsslon.  That  afterwards  tbe  said 
ditch  was  acAA  and  transferred  by  the  then 
ownors  to  the  defendants  hwdn,  wbo  are 
now,  at  tbe  date  of  this  action,  the  owners 
and  in  possession  thereot  That  at  the 
time  of  the  constructtoa  of  said  ditch  tbe 
point  of  Its  ofosslng  B  street,  where  tbe 
teldge  which  Is  the  subject  of  tlda  action  la, 
was  not  within  tiie  then  limits  of  the  dty; 
but  that  said  B  street,  where  said  bridge  waa 
erected,  was  then,  and  for  a  long  time  prior 
thereto,  a  county  road,  and  In  the  control  and 
ondw  the  direction  of  the  sapervlsor  of  high- 
ways. That  at  the  time  said  ditch  was  con- 
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Btracted  a  good  and  anfficient  bridge  was, 
by  the  predecessors  In  interest  of  these  de- 
fendants, constructed  across  said  street  or 
road  and  along  said  ditch,  and  said  bridge 
bad  been  repaired  from  time  to  time  by  the 
owners  of  said  wat^r  ditch  in  the  succeeding 
years.  That  in  the  year  18S1  the  limits  of 
the  city  were,  by  an  act  o{  the  legislatore  of 
the  state  of  Idaho,  extended  so  as  to  iMing 
the  point  of  the  crossing  of  the  ditch  on  E 
street  within  the  dty  limits.  That  on  or 
aboat  January  5,  1891.  tlie  bridge  at  said 
crossing  was  ont  of  repair,  and  unsafe  (or 
travel.  That  the  city  conndl  of  said  city  or- 
dered that  a  bridge  should  be  built  at  said 
point  OY«e  said  ditch  the  full  width  of  the 
street  That  by  direction  of  said  city  coun- 
cil the  defendants  were  notified,  both  in  writ- 
ing and  verbally,  by  the  street  commissions 
of  the  said  city,  to  rebotld  said  bridge,  as 
above  specified,  the  full  width  of  the  street 
That  said  defendants,  after  baring  had  a 
snfflcient  time,  neglected  and  refused  to  build 
the  said  t^dge,  whereupon  the  bridge  was 
constructed  by  tbe  city  of  Lewlston,  under 
direction  of  said  comniissloner,  at  a  cost  of 
$89.30.  It  appears  also  that  the  main  travel 
Into  the  city  from  the  easterly  part  of  the 
town  and  from  the  country  adjoining  Is  over 
this  bridge.  That  the  old  bridge  was  bnt  20 
feet  wide,  and  that  40  feet  of  the  road  was 
open  ditch,  and  for  this  reason  it  was  Incon- 
venient for  teams  to  pass  this  point  That 
tbe  defendants  were  notified  of  the  amount 
expended  in  rebuilding  said  bridge,  and  -w&re 
requested  to  repay  the  same,  which  they  neg- 
lected and  refnsed  to  do.  Upon  this  claim 
suit  was  brought  in  tiie  probate  court  of  Nes 
Perces  county,  and  transferred  to  the  district 
court  of  said  connty,  whereupon  a  trial  was 
had  In  said  district  court  before  the  judge 
thereof,  a  Jury  having  been  waived,  which 
resulted  In  a  Jnd^ent  in  favor  of  the  plaln- 
tllE  and  against  the  defendants,  E.  A.  H. 
Booth  and  B.  Booth,  for  $89.30,  and  costs  in- 
curred In  the  action,  amounting  to  $26.45. 
Judgment  placed  on  file  July  16, 1892.  From 
this  Judgment  an  appeal  was  takra  on  the 
22d  day  of  July,  1892.  That  thereaftw,  on 
the  15th  day  of  March,  1893,  a  statement  on 
motion  for  new  trial  was  settled  and  approv- 
ed by  the  district  Judge,  and  thereupon  a 
motion  for  new  trial  was  interposed  by  the 
defendants,  which  motion  was  denied  by  tbe 
court,  and  from  this  ordw  ovwruling  th« 
motion  tor  new  trial  an  appeal  was  taken  on 
tbe  3d  day  of  March.  1888. 

Eugene  O'Neill,  tor  appdlants.  James  B. 
Babb,  for  respondeat 

MORGAN,  J.,  (after  stating  tbe  facts.)  At 
the  time  this  ditch  was  constructed,  B  street 
at  the  i>oint  of  this  crossing,  was  a  county 
road.  No  one  of  the  Inhabitants  could  law- 
fully obstruct  it,  or  rendw  It  dangerous  to 
travel.  The  common  law  la,  and  was  at 
that  time,  that  where  a  perstm  or  corpora- 


tion builds  a  ditch  or  canal  acrow  a  pohUe 
highway,  this  gives  them  no  rigbt  to  d«stxa7 
It  as  a  thoroughfare,  but  they  are  boond  t» 
restore  or  unite  the  highway  at  their  own  ex- 
pense by  some  reasonably  safe  and  cdd- 
venlemt  means  of  passage.  This  dnty  to 
founded  on  the  principle  that  tt  was  tbe  ma 
done  in  pursuit  of  th^  own  advantas^:  tbst 
rendered  this  necessary,  and  ther^ive  tbrj. 
and  not  the  public,  should  be  burdened  with 
its  expense.  See  City  at  Minneapolis  v.  St 
Paul,  M.  &  M.  By.  Co.,  (Minn.)  28  N.  W.  i, 
and  cases  there  dted.  In  Dygert  t.  Schenj:^, 
28  Wend.  446.  tbe  defendant,  bdng  the  own 
er  of  the  ranch  throuj^  which  the  hlehway 
passed,  cut  a  mill  race  across  the  road  (at 
bis  own  use,  and  built  a  bridge  across  tlie 
sam&  In  1837,  the  bridge  btf  njc  oat  of  tt- 
pair,  the  plalntiCTs  mare  was  Injnred.  and 
he  brought  suit  against  the  owner  of  the 
ditch  tor  damages.  The  court  says:  "Tk- 
publlc  could  require  that  he  should  make  so  i 
keep  the  road  as  good  as  It  was  before  be 
dug  the  ditch.  This  be  accomplished 
building  a  bridge,  which  finally  got  oat  <i< 
order.  In  suffering  this  tbe  defendant  cuae 
short  of  his  obligatlonB,  and  he  was  hcM 
liable  tor  tbe  Injury  done  the  mare  of  tlw 
plalntlir,"  In  Heacock  v.  Sherman.  14  WeikL 
68.  tbe  conrt  declared,  after  looking  Into  the 
foeti,  that  the  duty  of  repair  rests  vpoa  toe 
company,  and  that  they  could  not  esape 
damages  tor  any  mischief  occasioned  by  ii. 
The  very  necessity  of  the  erecthn  of  th> 
bridge  arose  out  of  a  nuisance  which  was 
tbe  work  of  tbe  defendant  hiwfpif.  The 
whole  object  of  the  bridge  was  to  protect 
himself,  the  land,  the  mill,  the  water,  tbe 
profits;  and  therefore  the  bridge  was  f«r 
hlm.  The  public  could  derive  nothing  but 
mischief.  In  Eyler  v.  GommlflBlonera.  33 
Amor.  R^.  251,  the  appellant  teought  an 
action  Bgainst  the  connty  oommlsatono-  of 
Allegany  comi^  to  recover  damages  soi- 
talned  by  reason  ot  the  defectlre  «onditl<n 
of  the  bridge  across  the  Chesapeake  &  Ohio 
Canal,  ovw  which  he  was  riding.  The  coon 
says:  "It  Is  clear  the  canal  oompany  was 
auth(»1zed  to  cross  and  sevw  all  eadsdn; 
highways  throughout  tbe  roots  preocnMd 
by  its  charter,  but  in  thus  catting  Its  run^' 
across  highways  the  company  was  boond 
to  unite  for  tbe  public  aecommodatltm  an; 
highways  so  divided  by  a  reasonaUy  oen- 
venlent  thoroughfare  over  or  undw  its  ca- 
naL"  The  statute  also  requires  the  detad- 
ants  and  their  grantws  to  ccautraec  sad 
keep  in  repair  suitable  bridges,  causewajs, 
and  embankments,  so  that  no  water 
fiow  on  such  road  or  roads  to  lajnte  tbe 
same.  See  section  1  of  "An  act  to  protect 
public  roads  and  highways  from  Injury," 
approved  January  10,  1806,  (3d  Seas.  lAwa 
p.  178.)  This  law  was  enforced  nntU  ISTSt, 
and  does  not  seem  to  have  been  thai  k- 
pealed,  but  In  addition  thtfeto,  section  1$ 
of  the  act  of  January  12.  1875,  (8th  Soa 
Laws,  p.  681.)  was  «iacted,  which  added  is 
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tbe  inorislons  of  this  act  others,  set  forth 
therelD,  providing  that  if  any  pcTBon,  min- 
ing, ditch,  or  milling  company  shall  dam 
the  yntem  of  any  stream  of  this  taritory  so 
that  the  water  shall  overflow  any  wagon  or 
othM"  road  situated  on  the  margin  or  banks 
of  said  ctream,  or  so  as  to  cause  the  road  to 
become  undermined  or  damaged,  said  per- 
son, company,  or  corporation  shall  rebuild 
tbe  same,  or  piv  the  coats  of  the  having  the 
same  done.  Both  of  the  sections  were  eon- 
tlnoed  in  force  until  February  6,  1885,  when 
ncaooM  4(M2  of  "An  act  to  amend  an  act 
regulating  roads,  highways,  and  bridges" 
were  enacted.  See  14th  Sees.  Laws,  148. 
These  provisions  were  re-enacted  in  sections 
868,  968,  Ber.  St  1887.  TMs  atatnta  nqair- 
ed  all  penoDS  or  corp<x-ations  desiring  to 
run  water  over  any  public  road  to  conatroct 
ditches,  and  build  good  substantial  bridges 
over  the  samc^  and  keeti  them  In  order.  If 
this  duty  was  neglected,  the  ovtrsscr  of  U^* 
ways  was  required  to  oousbaict  the  same,  and 
keep  them  bt  order,  at  the  expoise  of  the  own- 
as  of  the  ditch.  Tills  obligation  rested  on  the 
owner  or  ownws  of  ditches  ctositing  high- 
ways, whether  In  or  out  of  a  oity  oe  town. 
Section  48  of  the  act  of  Febmaiy  6,  1885, 
(18  Sees.  Laws,  p.  173,)  wganlies  each  ln< 
corporated  dty  in  this  toritory  into  a  sep- 
arate road  district,  and  anthorlses  the  dty 
comidl  to  dect  a  road  sapartsw,  who  shall 
have  all  the  powv  and  perform  all  the  do- 
ties  fft  rood  smwvlsora  appointed  by  the 
county  commissionerB.  These  iwovWons 
were  cairled  into  Ber.  St  1887,  In  section 
887,  which  gives  tiie  council  In  cities  tbe 
same  power  as  county  commissioners,  and 
they  may  cause  bridges,  causeways,  etc,  to 
he  erected  on  streets  wtaenerer  necessary, 
and  keep  the  same  In  good  repair.  See,  also, 
aectlou  7188,  Rev.  St  Idaho.  It  wlU  be  seen, 
therefore,  that  both  the  common  law  and 
the  statutes  in  force  at  tbe  time  of  tbe  con- 
atruction  of  this  bridge,  and  for  a  long  time 
prior  thweto,  romp^ed  tbe  defendants  to 
reconstruct  and  repahr  said  bridge  wheneror 
the  same  became  unsafe  or  inconvenlwt  for 
puUlc  trareL  The  amendment  to  tbe  char- 
ter of  the  cl^  of  Lewlston  In  1881  extended 
tlM  dty  limits  ao  as  to  covor  and  Include 
the  ptAat  on  B  atreet  where  this  ditch  cvoaa- 
ea  the  same.  This  did  not  change  or  weaken 
the  obligation  of  the  defendants  to  keep 
said  dltdh  eecnrely  bridged,  but  tranafeEred 
the  power  to  compel  the  same  from  tin  coun- 
ty commlssiCMias  at  the  county  to  the  dty 
council  ctf  the  dty.  The  obligation  resting 
upon  defendants  to  rebuild  said  bridge  when- 
ever necessary  autboriaea  the  dty,  in  case 
they  neglect  or  refuse  to  do  the  same,  to 
build  It  at  the  ezpenae  of  tbe  defendants. 

Tbe  question  aa  to  wtaethw  the  dty  or  the 
def«idants  would  be  liable  tor  any  Injury 
occurring  to  tbe  parson  or  proporty  of  an  in- 
divldnal  which  mi^t  luppen  by  reason  of 
the  nnaafo  condition  of  tbe  bridge  has  noth- 
ing whatem  to  do  wltb  the  quastloo  at  1» 


me  In  this  suit  The  bnUdlng  of  the  bridge 
by  the  dty  creates  an  implied  contract  on 
the  part  of  the  defendants  to  pay  the  costs 
and  eqtenaea  <tf  tbe  same  tor  optfatlon  of 
law. 

The  plaintiff  dalms  that  the  court  ored 
In  not  finding  that  the  defendants  had  ob- 
tained a  preseriptiTO  right  to  maintain  their 
ditch  across  tiie  street  without  a  Inldge.  A 
priTato  party  or  coriHHiLtioa  omstrucUng  a 
dltdi  acrosa  a  public  highway  or  atreet  ct 
a  town  or  dty  in  aueb  way  aa  to  render  tbe 
h^way  or  street  unsafe  or  IncoSTenlent  tor 
public  travel,  and  maintaining  sagh  a  ditch 
without  a  bridge  or  other  safa'and  con- 
renient  way  of  eroaslng,  would  be  guilty  at 
maintaining  a  nulsaace.  Section  8620,  Rer. 
St  Idaho.  No  lapse  of  time  can  give  a  pre- 
Mriptive  right  to  maintain  a  nnlaanca^  Sec- 
tion 8680.  Rev.  St  Idaho. 

The  counterclaim  for  damages  Is  a  cause 
of  actim  which  arises,  if  at  all,  from  an  act 
whidi  would  be  a  trespaas  to  property;  and  a 
cause  of  action  for  treapaas  to  propoty  can- 
not be  a  subject  tta  counterdalm  against 
an  action  aridng  upon  a  amlract  exjiress 
or  Implied.  The  judgment  of  the  court  be- 
low is  afllrmed,  with  costs  to  the  respondent. 

HUSTON,  a  and  SULLIVAN,  con- 
cur. 


OHASB  V.  HAOOOa 
(Supreme  Coort  of  Idaho.    Nov.  17,  1883.) 

Puonoi^DBracEivB  Sbhviob  of  Pboobss— 
WuvBK  BT  Axsvsa  OVBR. 
While  it  appears  to  be  the  accepted  rule 
that  a  party  who  nos  objected  to  the  sufficiency 
of  process,  by  answwing  over,  waives  such  ob- 
jection, this  rule  does  not  apply  to  appeals  from 
Justice  or  probate  courts  to  district  court,  un- 
der our  statutes,  which.  In  such  aroeals,  give 
either  par^  the  l>enefife  of  all  legal  objections 
and  excepuons  In  the  court  bdow,  and  the  trial 
in  the  district  court  is  de  novo. 
(Syllabus      the  Court.) 

AkmoI  from  district  court  Idaho  county; 
W.  G.  Viper,  Judge. 

Action  by  Charles  R.  CSiase  against  W.  R. 
Hagood.  From  a  judgment  dismissing  the 
acttoo,  plaintUT  ^peals.  Affirmed. 

H.  lu  Frost  for  i^pellant  J.  F.  AUabie^ 
for  respondent 

HUSTON,  a  J.  Plaintiir  brought  action 
tai  probate  court  to  recover  9800  damages  al- 
li^ied  to  have  been  sustained  by  blm  through 
tbe  wrongfal  acts  ct  defmdant  in  breaking 
into  Indosure  ot  plaintiff,  destroyhig  a  oer^ 
tain  pigpen,  and  driving  away  c«taln  hogs 
from  the  premises  and  poeseeslm  of  plain- 
tiff. Tba  actitm  waa  commenced  by  flUng 
complaint  and  issuing  summons  thereon. 
Summons  was  dnted  May  lOtb,  returned  May 
16th,  and  served  Hay  nth.  The  summons  con- 
tained tiie  following  words:  "The  said  acticxi 
la  broo^  to  recover  a  Judgment  for  the  sum 
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of  Ume  taondred  doUan,  damages  dwe  to  Oie 
plaintiff,  tosettaer  with  ttie  oosta  ctt  tbls  suit, 
against  yon,  as  more  folly  appears  In  plain* 
tUTfl  eonqaaint,  nov  on  file  In  iny  office  at 
Ht  Idabo,  In  Oe  ooonty  of  Idobo  and  staite 
•t  XdabOb"  vbUb  la  tbe  only  atatemeat  of  ttie 
ease  whltdi  appaan  In  the  snmmons.  No 
copy  ot  the  complaint  was  aerred  with  Ifao 
Bommona.  On  the  return  day  of  the  aom- 
moos,  defuutant  appealed  apedaUy,  and 
moved  to  qnaoh  the  aummona  upon  the 
grounds  (1)  that  the  defendant  had  nvrer 
been  Starred  with  a  copy  of  the  complaint 
In  the  aqflon;  (2)  that  tbe  sonunona  doea 
not  give  ttie  defendant  sufficient  notice,  as 
required  by  law.  Tbla  motioD  waa  oremiled 
by  the  court  The  defesdant  then  demurred 
to  fbe  plalntUFa  oooqtlalnt  goieraUy,  and 
upon  the  gnumd  oC  amUgoltr  and  uncertain- 
ty, whl<di  demuRW  was  orerruled;  and  the 
defendant  then  filed  hla  anawer,  denying  gen- 
erally and  specially  aU  the  allegatioDs  of  the 
oon^alnt  The  case  waa  then  heaid  hj  the 
conrt  wlttkoat  a  Jury.  At  the  doae  oC  tbe 
proofs  on  the  part  of  tbe  plaintiff,  as  ap- 
pears by  the  reoofd,  "defendant^  by  bis  at> 
toroey,  demurred,  and  aet  up  as  a  canae  of 
d«nurrer  that  the  conrt  baa  no  }mctodictl<ni 
oret  the  snbJect-uiaUer.  Demurrer  aus- 
tained,  and  cause  dismissed  without  preju- 
dice to  plalntlff'a  l^ial  and  lawful  rights." 
From  tills  Jndgm^it,  plaintiff  appealed  to  the 
district  court  for  said  Idaho  county.  In  the . 
district  court  the  defendant  appeared  special- 
ly, and  moved  to  quash  the  snmmons  on  the 
ground  that  the  copy  of  summtms  served 
on  defendant  does  not  give  him  sufficient 
notice,  In  that  it  does  not  contain  a  suffl- 
cimt  statement  of  tiie  cause  of  action,  in 
general  terms,  to  apprise  defendant  of  the 
nature  o*  the  claim  against  him;  that  de- 
fendant was  not  served  with  a  copy  of  the 
complaint  In  said  action.  The  distrlot  court 
sustained  the  motion,  and  dismissed  the  ac- 
tion at  cost  of  plaintiff.  From  this  judgment 
of  dismissal,  plaintiff  appeals  to  this  court 
The  appeal  of  plaintiff  irom  the  Judgment 
of  the  probate  court  was,  as  appears  by  the 
notice  of  appeal,  tshen  on  both  law  and  tacts. 

The  BcAe  contention  of  appelant  In  this 
court  is  that  by  answering  and  demurring 
In  the  probate  court  d^endant  waived  all 
objections  to  the  original  process,  and  can- 
not raise  such  objection  either  In  the  district 
court  or  here.  It  seems  to  be  conceded,  aa 
is  undoubtedly  the  fact  that  the  summons  in 
this  case  was  fatally  defective.  In  not  con- 
taining "a  suffldeut  statement  of  the  cause 
of  action,  in  general  terms,  to  apprise  the 
defendant  of  the  nature  of  the  claim  against 
Um,"  as  provided  In  subdivision  2,  i  4656, 
Rev.  St  Idaba  Had  the  distrlot  court  ovet^ 
ruled  tbe  defondant'a  motion  to  quash  the 
•nmniaDi,and  bad  tbe  plaintiff  then  elected  to 
demur  or  answer,  or  both,  the  rule  in  the 
C^aUfomla  cases  dted  by  appellant  might 
properly  be  Invoked;  but  tbe  Bevlsed  Stat- 


utes of  Idalio  (section  4S41)  prbvlde  tbat  U 
appeal  to  the  district  court  trom  a  probate 
or  justloe's  court  either  party  mar  haTe  Aa 
benefit  of  all  legal  objections  made  Sn  pr»- 
bate  or  justice^  court  In  thia  case  tbe  de- 
fendant's motion  to  quash  the  sammona,  mads 
in  the  probate  court,  seems  to  have  been,  final- 
ly, virtually  sustained  by  that  ooort,  althon^ 
not  until  after  the  defendant  had  both  de- 
murred and  answered,  and  the  i^aintifl  had 
put  In  his  proofo;  and  the  plaintiff  appeals 
to  the  district  court  whw  the  Action  waa 
tried  de  novo.  Rev.  St  Idaho,  S  4»40.  Ob 
the  calling  of  the  case  for  trial  in  the  district 
court  as  appears  from  the  recwd,  defendant 
appeared  specially,  and  moved  to  qua&h  the 
summons  upon  the  grounds  stated  tn  tab  mo- 
tion, whldi  were.  In  substance,  tbe  same  as 
those  upon  vrtildi  his  like  motlMi  in  the  pro- 
bate court  was  made,  and  the  district  conrt 
sustained  hla  motion,  and  dismissed  the  ac- 
tion, and  it  la  from  tbla  Jndgnmt  of  dls- 
misaal  by  tli9  district  conrt  that  this  ivpeal 
la  taken.  Itie  plahitJff  never  answered  or 
demurred  In  the  district  oooit,  and  berefa 
lies  the  distinction  between  the  eaae  under 
consideration  and  those  dted  by  appellant 
It  would  seem  to  be  pretty  well  settled  that 
where  a  party,  after  ba^ng  wLppeaieA  ve- 
dally  for  the  purpose  ot  objecting  tz>  process, 
and  having  such  objection  overmled.  then 
answers  to  the  merits,  he  waives  all  objec- 
tion to  process.  But  this  esse  comes  to  this 
court  as  an  m^nal  case  In  the  district  conrt 
and  that  court  sustained  the  mottoa  to  quarii 
the  summons.  As  the  statute  provides  that 
where  appeal  is  taken  from  probate  or  Jus- 
tice's coctrt  to  the  district  eoort  on  both  law 
and  fact  there  Oban  be  a  trial  de  novo  tn  tbe 
latto-  court  and  eithw  party  duU  be  entiUcd 
to  any  and  all  objections  and  exceptSons  tak- 
en in  the  lower  court,  we  cannot  coosMer 
anything  anterior  to  ttie  prooeedlngs  In  the 
district  ooort  l%e  jndgmeot  of  tiie  district 
court  is  affirmed,  with  oosta  to  the  respond- 
ent 

UOBOAM  and  SULLIVAN,  JT.,*OoncaE, 


AH  KLD  et  al.  v.  ORBGORY,  BheriO. 
(Sniweme  Court  of  Maho.   Nor.  1898-) 
ExKotmoar  or  BxsrmmoiT— DrDnanrT  to 

SHXaiTT. 

Hill  oonrt  at  a  priw  term,  (82  Pse. 
200,)  decided  the  appellants  entitled  to  the  poa- 
session  of  certain  mining  claims,  and  ordered 
that  they  be  put  Into  tbe  posseanou  at  them. 
The  isoart  below  thereon  bsned  a  writ  of  reatf- 
tutioD.  Tbe  sheriff  msde  return  to  the  writ 
"that  he  fotmd  parties  tn  possesion  of  the  preie- 
Isei  that  were  not  parties  to  the  suit  and  who 
were  claiming  theprwdaee  by  location  under 
the  laws  of  tibe  I^ted  States."  Tb»  ahviff 
was  dted  to  show  cause  why  he  did  not  ex- 
ecute the  writ  of  restltatioQ,  to  which  he  made 
anawer  that  the  plaintiffs  refused  to  indenuiiiy 
him,  he  having  made  demand  therefor.  HtU^ 
that  the  sherilf  was  not  antitlad  to  tndeauiity. 
(Syihibas  by  the  Conrt) 
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Appeal  from  diBtrfct  court,  J&iho  cotmty; 
W.  O.  Piper.  Judge. 

AoUon  by  Ah  Kle  and  otben  for  a  writ  of 
mandate  to  O.  8.  GregMTi  shalfl,  reqolring 
him  to  ezecQte  a  writ  oC  reatttntton.  Tbwe 
was  Judgment  for  deftndaat^  and  plalnWfti 
Kppeal.  BeTersed. 

Jaa.  W.  Reld  and  Taa.  W.  Foe,  for  appe^ 
lanta.   Forney  A  TUUnghaat,  for  reqwndent. 

HUSTON,  O.  J.  Appellanta  baTlng  reooT- 
cred,  <m  appeal  to  ttils  .eoort,  a  Judgment  for 
the  reatttatlon  <tf  certain  mining  dalnis  and 
proper^,  a  writ  waa  Usoed  oot  of  Oie  dis- 
trict oonrt  for  Idaho  coonty,  and  dellrered  to 
the  Bberitt  of  aaid  eoimt7,  commanding  him 
to  ^aoe  ^ipellanta  In  poaBeaston  oif  the  irrop- 
•rty.  To  ttda  writ  the  aherlff  made  the  fol- 
Jxnrtag  return:  '1  found  M.  L.  liamj,  O. 
U  Blee,  T.  &  RatdAr,  and  Pat  SuHlTan  In 
obarge  of  property,  who  dedlne  to  obey  the 
writ  of  reatltntltHL'*  ThereiQon,  ai^dlants 
applied  to  said  district  court  tot  a  writ  of 
mandate  to  the  aberiil  of  HUbo  county,  com- 
manding him  to  fiofbrce  Hie  writ  of  reatltn- 
tlcm,  and  idace  the  appdlanti  in  poaseeaimi 
of  the  saM  prci?erty,  according  to  the  exi- 
gency of  said  writ,  and  In  obedience  to  the 
Judgment  and  order  of  titie  supreme  court 
To  the  altunatlTe  writ^  the  aheriff  made  an- 
swer that  he  found  certain  persona  named  In 
possesslmi  of  the  i^remlsea,  dalmlng  to  have 
located  them  under  the  laws  d  me  United 
States.  This  position  ]»  not  toiableh  as  the 
mining  daims  bi  questloa  wore  not  open  to 
location;  ttiey  barbig  been  lorated  In  1862, 
and  amthinoudy  worked  1^  tbe  appdlants, 
and  those  under  whom  theiy  held,  for  a 
period  of  neariy  80  ynrs. 

It  Is  also  stated  in  the  answer  of  the  shw- 
UC  to  the  altematlTe  writ  that  he  had  de- 
manded Indeninl^  from  one  <rf  the  appel- 
lants, which  had  be«i  refused.  This  state- 
ment not  entirely  in  accord  wltti  the  return 
made  by  the  sheritT  iqxm  the  writ  at  restitu- 
tion, bt^  accepting  It  for  an  It  is  worth,  it 
oonsUtntes  no  excuse  for  tbe  officer  reftaslng 
to  execute  the  writ  It  can  hardly  be  expected 
that  we  win  p^mlt  the  judgments  and  or- 
ders of  tills  court  to  be  negatlred  or  set  aside 
upon  tbe  whim  w  caprice  of  an  execntlre 
offica.  The  judgmmt  of  the  district  oourt 
la  reversed,  and  an  wder  wIU  be  oitored  di- 
recting the  district  court  for  Idaho  conn^ 
to  Issue  the  writ  of  mandate  as  prayed  for. 

MORGAN  and  SULLIVAN,  JT.,  ooncnr. 


KELLT  «t  ml.  T.  LBAOHMAN. 
(Soprem*  Coart  of  Idaho.    Not.  15,  1803.) 
Fahoi.  Etidiwob. 
A  jnromtBe,  la  writing,  signed  tj  tho  psr- 
ty  to  b«  charged,  to  pay  the  interuat  da«  upon 
A  prMXiatiDg  debt.  Is  an  acknowIcdinQent  of 
the  whole  debt,  from  wblch  a  promise  to  pay 
may  be  Imj^lad;  and  the  Identity  of  the  aau 


Indaded  In  tbe  promlsaory  note,  with  the  tntw- 
est  on  the  debt,  and  that  It  was  glTen  for  such 
Intet^st.  may  be  proTed  pand  testimony.  88 
Pae.  44,  a&med. 

On  rtiieajinc.  Denied. 

HOROAN.  J.  The  appellee  fllea  his  peti- 
tion for  rehearing  in  the  aboTe-ratltled  cause, 
and  cites  the  foUowlny  authorities  in  sup- 
prat  thereof:  2  Kent,  Comm.  (13tb  Ed.)  •238 
note  E.  In  this  note  the  editor  quotes  the 
dedslon  In  Hartley  t.  Wharton,  and  refers 
the  reader  to  this  case  for  a  construction  of 
the  statute  under  discussion,  in  which  he 
adds:  "^e  raiergy  of  the  atAtute  is  much 
weakened."  Tbe  language  quoted  does  not 
assume  nor  taitiniate  that  the  decision  In  Hart- 
ley T.  Wharton  Is  uot  tbe  law.  and  In  his 
statement  the  editor  dlfl^  from  the  four 
learned  Judges,  to  wit.  Lord  Denman,  O.  J., 
littledale,  J.,  Patteson,  J.,  and  Odertdge.  J., 
who  all  Join  In  the  decision  of  Hartley  t. 
Wharton.  See  11  Adol.  &  E.  •VOL  And  In 
Browne  on  Frauds  (section  400^  It  la  aaid 
parol  evidence  Is  admitted  at  common  law  to 
ahow  the  circumstances  vnAer  which  the  par- 
ties bare  executed  a  writt«i  agreement,  with 
a  view  to  ilx  its  application  to  the  subject- 
matter  which  they  bad  In  their  minds,  and 
this  is  equally  true,  althoui^  the  agreement 
be  one  wtiich  cannot,  coi^tently  with  tbe 
statute^  be  made  without  writing.  And  in 
the  appendix  to  Browne  on  Statute  of 
Frauds  (page  612)  the  statute  construed  In 
Hartley  t.  Wharton  Is  quoted,  and  the  above 
case  is  referred  to.  without  comment,  for  the 
construction  of  aaid  statute.  The  quotation 
made  in  the  petition  for  rehearing  from 
Browne  on  Frauds,  which  we  find  In  section 
8S0.  refers  to  contracts  mentioned  in  the 
fourth  section  of  the  statote  of  frauds  of  29 
Gar.  n.  c  3,  and  has  no  reference  to  section 
5,  St  9  Geo.  IV.  o.  14,  which  the  court  In 
Hartiey  t.  Wharton  was  construing  and  giv- 
ing effect  to.  This  statement  Is  made  to 
show  that  neither  the  quotation  made  in  the 
petition,  nor  the  section  of  Browne  from 
which  it  is  taken,  has  any  reference  to  the 
kind  of  promise  or  acknowledgment  under 
discussion  In  tbe  case  at  bar.  The  whole 
chapter  refers  to  agreements  mentioned  in 
section  4,  3L  Frauds  29  Cor.  II.,  supra.  And 
In  Pengh  v.  Davis,  96  U.  S.  336,  the  court, 
by  Field,  J.,  says:  "The  rule  which  exchides 
parol  testimtmy  to  contradict  or  vary  a  writ- 
ten Instrument  has  reference  to  tiie  language 
used  by  the  parties.  That  cannot  bo  quali- 
fied or  varied  from  Its  natural  Import,  but 
muat  speak  for  itself.  The  rule  does  not 
forbid  an  inquiry  into  the  object  of  the  par- 
ties In  aecutlng  and  receiving  the  inatru- 
ment  Thus,  It  may  be  shown  that  a  deed 
was  made  to  defraud  creditors,  or  to  give  a 
preference,  or  to  secure  a  loan,  or  for  any 
other  object  not  apparent  on  its  fhce.  Hie 
object  of  the  parties  In  such  cases  will  be 
considered  by  a  court  ot  equity.  It  oonstl- 
tntas  a  i^onnd  tot  tbia  enrdse  at  Its  Jorte- 
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diction,  which  win  always  be  asserted  to  pre- 
vent fraud  or  oppreaslon,  and  to  luraiiiote 
Justice.  Hngbea  t.  Sdwards,  9  Wheat  489, 
and  other  cases  there  cited."  So,  in  Miller 
V  McKenzle,  95  N.  Y.  578,  speoUng  of  panrf 
teetSniony  to  explain,  the  court  says:  "Not- 
withstanding the  statement  In  the  note  that 
It  was  given  Ifx  cash  loaned.  It  Is  open  to 
either  party  to  show  the  troe  conslderatton 
thereof."  When  pai>ets  or  docam«ita  are  in- 
troduced coUateraJly  In  the  trial  of  a  canse, 
the  purpose  and  object  for  which,  and  the 
reason  why,  they  were  made  In  the  particular 
form,  may  be  explained  by  parol.  Browne, 
Par.  Ev.  p.  18,  {  15;  Manchester  t.  Braeu- 
der.  (N.  T.  App.)  14  N.  B.  405.  Socb  eridence 
does  not  in  the  least  vary  or  oontradict  the 
drafts  themsdves.  As  the  form  of  the 
drafts  mlf^t  confuse  the  jury,  the  plaintiffs 
had  a  clear  right  to  explain  how  they  came 
to  be  made  as  they  w«e.  Bank  t.  Kennedy. 
17  WalL  19.  The  additional  authorittes  taOy 
mi  tied  by  attorneys  for  d^oidant  have  beoi 
carefully  examined  by  the  court  In  Opp  r. 
Wack,  (Ark.)  12  a  W.  560,  the  court  makes  a 
distinction  whi<^  is  apparently  without  a 
difference;  thus:  "Parol  pro<rf  may  be  ad- 
mitted to  show  that  there  was  but  we  ob- 
ligation due  from  defendant  to  plaintiflT,  and . 
thus  Identify  the  debt  to  which  the  promise 
refers;  but,  where  there  are  two  or  more 
distinct  oUlgatlons,  the  written  obligation 
must  itself  Identify  the  one  or  ones  to  which 
the  promise  to  pay  attaches."  It  would  seem 
very  difficult  to  glTe  a  reason  for  the  admis- 
sion of  parol  proof  in  the  one  case  which 
would  not  apply  equally  as  well  in  the  other. 
In  OartieU  t.  Linn,  (Ga.)  4  a  B.  918.  it  does 
not  appear  that  any  parol  proof  was  offered 
for  any  purpose,  and  therefore  the  decision 
cannot  be  considered  as  in  point  It  Is  also 
erldent  Uiat  in  the  Arkansas  and  Georgia 
cases  the  court  fdt  constrained  to  give  the 
statute  a  strict  construction,  while  In  our 
own  state,  so  far  as  tbls  being  proper,  our 
statnte  enjoins  upon  the  court  a  liberal  con- 
struction of  all  statutes  fbr  the  promo- 
tion of  Justice.  Rey.  St  Idaho,  {  4  'Fhe  ap- 
Idlcatlon  must  be  denied,  and  It  la  so  or- 
dered. 

HUSTON,  a  and  BITLLIVAN,  J,  eon- 
cor. 


MeOAULBY  t.  SBAR8  et  sL 

(Sninmne  Conrt  of  Idaho.    Not.  16,  1893.) 

PAKTIB9— 8UB8TITCTION  OF. 

To  authorize  anbstttution  of  defendants 
under  section  4109,  Rev.  St.,  the  claims  must 
be  identical, — they  must  arise  upon,  or  seek  re- 
covery upon,  the  same  contract  Where  two 
Boitors  are  seeking  to  recover  from  a  general 
debtor,— the  one  upon  express  contract,  and  the 
other  upon  vunlafament,— there  la  no  such  iden- 
tity of  claims  as  ia  contemplated  br,  or  essen- 
tial to  the  invocation  of,  the  provIuniB  (rf  sec- 
tion 4109. 
(SyUabns  by  the  Coort) 


Appeal  from  district  court,  Sboabone  cno- 
ty;  J.  HoUeman.  Judge. 

Action  by  James  McCaul^  ngiimt  Cbaria 
F.  Seers  and  others.  From  the  jodgmo-t 
rendered,-  defendant  Sears  and  awotltpr  ap- 
peal Reversed. 

Albert  Hagan,  txir  appdlantiL  W.  T.  SUA 
and  Albert  AUen,  for  Eeqxndent 

HUSTON,  G.  J.  PlolnUff  broosht  *ca<& 
against  the  appdlanta  and  the  Coeur  d'Alene 
Silver  Lead  Mining  Company.  The  coto 
plaint  alleges  that  on  the  2d  day  of  July. 
1890,  John  Bresnaliam  was  indebted  lo  the 
plaintiff  in  the  sum  ot  $122.50:  that  xix 
Coeur  d'AIene  Silver  Lead  Mining  Com  pan  r 
on  said  day  was  Indebted  to  the  said  Brts- 
naham  In  Uie  sum  of  $2,200,  wbereapoo  slJ 
Bresnaham  gave  to  the  i^Intifr  In  paymeot 
of  his  said  claim  an  ^er  directed  to  dif 
Coeur  d'AIene  Silver  Lead  Mining  Companr, 
demanding  and  requesting  It  to  pay  to 
plaintiff  the  said  sum  of  $122.50;  tbt: 
th^upon,  on  said  day,  the  said  Coeis 
d'AIene  Sllw  Lead  Mining  Company,  6^ 
fendant  herein,  by  Its  doly-autliorlzed  agtaL 
promised  and  agreed  to  pay  the  plaintc 
said  sum  of  $122.50;  that,  thoogb  requested 
so  to  do,  the  defendant  has  not  psid  th^ 
same,  or  any  part  thereof.  The  compkiis: 
then  proceeds  to  set  forth  varioos  odxr 
causes  of  action  In  favor  of  plaintiff  sod 
against  said  Coeur  d'AIene  SllTor  Lead  Uia- 
Ing  Company,  all  of  which  are  predicUed 
upoa  orders  drawn  by  said  Breeiiaiiam  upos 
said  Coeur  d'AIene  SUvtt  Lead  Mining  Com- 
pany in  favw  of  various  jmrtlea,  and  by  sock 
parties  assigned  to  plaintiff,  and  accepted 
and  agreed  to  be  paid  by  said  ctHnpany: 
which  Tarlons  CHrders  aggregate  the  sum  «4 
$072.85.  Then  f<^ows  the  foUowins  allesi- 
tlm  In  the  complaint:  "That  the  defei^au 
Charles  F.  Sears  and  John  Doe  Bargcr,  co- 
partners doing  business  as  Barg^  A  Sean, 
have  commenced  an  actlui  In  the  abor&ec- 
tltled  court  against  the  said  John  Bresni- 
ham,  and  have  had  a  writ  of  attachment  It- 
sued  th^ein  and  served  upcMi  the  Coeur 
d'AIene  Silver  Lead  Mining  Company,  m 
which  they  claim  to  have  some  Uen  upon  the 
money  so  owing  as  aforesaid  by  the  defend- 
ant the  Coeur  d'AIene  Silver  Lead  Mining 
Company  to  the  said  John  Bresnaham,  at 
some  Interest  tho-ein;  wherefore  the  i^Un- 
tiff  prays  Judgment  against  the  said  Coenr 
d'AIene  Silver  Lead  Mining  Company  for  th« 
sum  at  nine  hundred  and  twenty-two  and  tfi- 
100  dollars  and  costs  of  this  snit;  that  the 
defendants  Barger  and  Sears  may  be  rv- 
quired  to  set  up  and  state  In  their  answer  to 
this  complaint  any  claim  they  may  have  to 
the  money  hereby  sued  for,  or  be  ftwever 
barred  from  so  doing;  for  such  other  relief 
as  to  the  court  may  seem  meet  and  proper  " 
The  defendants  Barger  &  Sears  demuifed 
generally  to  the  complaint  tot  want  of  taotn 
sufficient  to  sustain  a  canse  of  uetUm.  aad 
also-  upon  the  ground  ot  misjoinder  of  eansa 
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ot  actiOD  and  misjoinder  of  parties.  This  de- 
murrer was  sustained  b7  the  court,  and  the 
action  was  dismissed  as  to  the  defendants 
Barger  &  Sears.  Subsequentlf,  upon  the  fil- 
ing of  an  affidavit  on  the  part  of  the  Coeur 
d'Aiene  Silrer  Lead  Mining  Company  nnder 
the  proTlalons  of  section  4109  of  the  Revised 
Statutes  of  Idaho,  an  order  was  made  by  the 
court  on  motlMi  of  the  said  defendant  com- 
pany substituting  the  said  Barger  ft  Sears 
as  defendants  In  said  action  In  place  of  said 
Coeur  d'Aiene  Silver  Lead  Mining  Company, 
upon  the  depositing  with  the  clerk  of  the 
court  by  said  company  of  the  sum  of  $972.85. 
This  order  was  served  upon  Barger  &  Sears, 
but  they  neither  answered  nor  demurred 
tbereto,  and  their  default  was  duly  ent^ed. 
and  thereafter,  on  the  23d  day  of  A.]fril, 
1882,  after  setting  forth  an  epitome  of  the 
proceedings  as  abov%  givra,  the  court  en- 
tered the  following  Judgment:  "Wheref<we, 
on  motion  of  plalntifTs  attorney,  W.  T. 
Stoll,  for  judgment,  It  Is  ordered  and  ad- 
judged that  the  plaintiff,  James  McCauley, 
do  have  and  recover  of  and  from  the  defend- 
ants Chas.  F.  Sears  and  Harry  Barger,  co- 
partners  as  Barger  ft  Sears,  the  sum  of  nine 
hundred  and  seventy-two  and  85-100  dollars, 
together  with  his  costs  of  this  action,  taxed 

at  I  ,  and  that  the  clerk  of  this  court 

imy  to  the  said  i^alntlfl  or  his  attorney  said 
sum  of  (972.8S  so  deposited  as  aforesaid  by 
said  Coeur  d'Aiene  Silver  Lead  Mining  Com- 
pany In  payment  and  satisfaction  thereof." 

This  case  seems  to  have  been  heard  and 
determined  as  one  coming  under  the  provi- 
sions oC  section  4109  of  the  Revised  Statutes 
of  this  state.  That  section  is  as  follows: 
"Sec.  4109.  A  defendant  against  whom  an 
actlcQ  Is  pending  upon  a  contract,  or  for 
spedfio  personal  propCTtyi  may,  at  any  tlmv 
before  answer,  upon  affidavit  that  a  person 
not  a  imrty  to  the  action  makes  against  him, 
and  without  any  collusion  with  him,  a  de- 
mand nprai  the  same  contract,  or  for  the 
same  property,  upon  notice  to  such  person 
and  the  adverse  party,  apply  to  the  court 
for  an  order  to  substitute  such  perscm  in 
his  place,  and  discbarge  blm  from  liability 
to  either  party,  on  his  depositing  in  court 
the  amount  (dalmed  on  the  contract,  or  de- 
livering the  pn^erty  or  its  value,  to  such 
person  as  the  court  may  direct;  and  the 
court  may,  In  Its  discretion,  make  the  or^ 
der."  The  second  paragraph  of  the  com- 
plaint avers.  Inter  alia,  "that  on  said  day 
[July  2,  1890]  the  Coenr  d'Aiene  Silver  Lead 
Mining  Company  was  Indebted  to  the  said 
Breanaham  in  the  sum  at  twoity-two  hun- 
dred (¥2,200.00)  dollars;"  the  <^m  of  the 
plaintifl  hr  virtue  of  the  several  orders  of 
Bresnabam  apon  said  comi>any,  and  accept- 
ed by  said  company,  amounts  to  the  sum 
of  $972.%.  What  amount  was  claimed  by 
Bargtf  ft  Sears  against  Bresnabam  is  not 
disclosed  by  tiw  neord,  nor  does  the  rec- 
ord disclose  the  amount  doe  from  said  com- 
pany to  Bremaliani  at  the  time  the  attach- 


meut  In  favw  of  Barger  ft  Sears  was  swved 
upon  them.  The  affidavit  of  Clark,  made  on 
behalf  of  the  Coenr  d'Aiene  Silver  Lead  Min- 
ing Company,  is  as  follows:  "State  of  Idaho, 
Coimty  of  Shoshone— fls. :  [Title  of  Court 
and  Cause.]  Patrick  Clark,  being  duly 
sworn,  on  his  oath  says  that  he  Is  the  general 
manager  of  the  defendant  the  Ooeur  d'Aiene 
SUver  Lead  Mining  Company.  That  said 
defendant  Is  a  corporatloa  duly  organized 
in  the  state  of  Montana  under  the  laws 
thereof.  That  Oharlee  F.  Sears  and  Bai^r, 
partners  under  the  name  of  Barger  &  Sears, 
without  any  coUnsion  with  this  defendant, 
made  a  demand  upon  this  defendant  for  the 
same  ftmd  sued  upon  In  this  action,  and 
prior  to  bringing  this  action  had  caused 
papers  in  attachment  to  be  served  upon  this 
defendant,  thereby  asserting  that  this  de- 
fendant was  attached  as  a  debtor  of  the 
John  Bresnabam  mentioned  In  the  complaint 
That  this  defendant  has  no  Interest  in  the 
fund  sued  upon  of  nine  hundred  and  sev- 
enty-two 85-100  of  the  twenty-two  hundred 
dollars  alleged  to  be  owing  said  Bresnabam, 
and  should  not  be  burdened  with  the  expense 
of  litigating  about  the  same,  and  Is  desirous 
of  availing  itself  of  the  provisions  and  bene- 
.flts  of  section  4109  of  the  Revised  Statutes 
of  Idaho;  and  thereupon  prays  the  court 
to  make  an  order  authorising  It  to  make  de- 
posit ot  said  fund  in  court,  subject  to  the 
retention  by  the  dei^  of  all  the  costs  which 
have  accrued  to  this  date  of  such  order  in 
this  actlcm.  Patrick  C^ai^"  "Subscribed 
and  sworn  to  before  me,  Jane  11,  1891.  H. 
M.  Daveoport,  Notary  Public.  [Seat]  Filed 
June  26,  1891."  There  was  no  fund  In 
question,  and.  If  there  were,  there  Is  no 
Identity  shown  of  the  fund  sued  upon  and 
that  stated  by  daik  In  his  affidavit,  for  the 
former  Is  stated  to  be  $2,200,  while  the  lat- 
ter Is  said  to  be  "niae  hundred  and  seventy- 
two  and  85-100  dollars  of  the  twenty-two 
hundred  alleged  to  be  owing  said  Bresna- 
bam." Clark  states  io  his  affidavit  that  pri- 
or to  the  commencement  of  this  action  t^y 
plaintiff.  Barger  ft  Sears  had  c<Hnmenced  an 
action  agi^nst  Bresnabam  and  had  served 
attachment  papers  up<m  the  company,  but 
tor  what  amomit  Qiey  had  sued,  or  whether 
such  suit  was  instituted  before  or  after  the 
acceptance  of  the  ord««  upwi  whioh  the  ac- 
tion of  plaintiff  Is  brought,  does  not  appear. 
It  will  readily  be  seen,  If  the  orders  were 
accepted  by  the  company  after  the  service 
of  the  attachment,  the  company  cannot 
evade  Its  liability  under  the  attachment 
urging  the  subsequent  acceptance  of  the 
Aen  given  by  Bresnabam.  From  anght  that 
{^tpean  In  the  record,  the  sum  owing  from 
the  company  to  Bresnabam  at  the  time  this 
suit  was  Instituted  was  sufficient  to  pay 
both  the  claim  of  plaintifl  and  of  Barger  ft 
S4>ars.  In  the  case  of  Pflstar  v.  Wade,  56 
Oal.  43,  which  was  an  action  brought  upon 
a  statute  from  whicdi  section  4109  of  the 
Revised  Statutes  of  Idalio  was  copied,  the 
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eoQit  ny:  ftt  Is  an  liiflexllile  nil«  that  fbe 
tblng  to  which  the  parttei  make  adrerae 
dalma  mnat  be  one  and  the  aame  thing;  or, 
in  other  WQtd%  the  dalma  mnat  be  IdentlcaL 
Where  tiie  dalma  made  by  the  defendants 
an  of  different  smoonta,  they  nero-  can  be 
IdenticaL"  Tbe  ol^ect  and  purpose  of  the 
atatote  la  to  jHOtect  the  party  tnm  double 
Tezatku  tat  reqiect  to  <»ie  llabOlty.  No 
SDoh  contingency  arises  in  this  case  as  shown 
by  the  rec(«d.  l%e  liability  of  the  onn- 
pany  to  pay  flie  dalms  of  the  plaintiff  was 
lb»d  1^  Its  acceptance  of  the  otdem  glren 
by  Bresnaham,  and  Ite  BaUUty  to  Baiger 
A  Seen  by  Its  answer  to  the  writ  of  at* 
tadiment  or  garnishment  The  record  falls 
to  show  any  Idoitity  ct  ttie  daln»  by  Bazger 
ft  Sears  and  that  ta  the  idalntUf ;  nor  does 
the  record  show  the  essential  tact  that  the 
dalma  arose  fmn  one  contract;  aor  Is  It 
InfanUe  ftom  the  record  that  the  dalm  of 
Barger  ft  Sears  was  In  any  way  connected 
with,  or  the  liability  of  the  mining  oompany 
to  pay  the  same  In  any  way  depoident  upon. 
Its  llabUity  to  pay  the  daim  of  plaintiff. 
I^w  can  It  be  said,  under  the  facts  as  shown 
the  record  In  this  case^  that  Barger  ft 
Sean  and  the  plaintiff  were  pursolng  and 
se^dng  to  recorer  the  same  fnnd?  The 
dalm  of  plaintiff,  as  shown  by  the  record, 
was  $872.85.  while  the  recwd  falls  to  show 
dther  the  charactw  or  amonnt  of  the  dalm 
of  Barger  ft  Sean.  The  amonnt  due  Bres- 
naham from  the  company  appears  to  hare 
been  $2,200.  Now,  which  was  the  fond? 
What  was  the  amonnt  required  to  be  paid 
Into  court  by  the  silver  lead  mining  com- 
pany under  the  provlstons  of  section  4100? 
A  casual  consldwation  of  these  propositions 
win  show  that  the  case  ts  not  one  corered 
dther  by  the  statnte  or  the  rules  governing 
the  equitable  remedy  of  interplead^-.  Pfls- 
ter  T.  Wade,  se  Oal.  48;  Shaw  t.  Ooster,  8S 
Amer.  Dec  690,  and  notee. 

The  depositing  In  court  by  the  company 
of  the  sum  of  $972.85  was  no  compliance  with 
the  provlalon  of  section  4109,  as  it  does  not 
appear,  nor  Is  tb^e  anytlilng  In  tbe  record 
upon  which  the  assomptlon  can  Ije  predicat- 
ed, that  that  was  the  amount  due  from  the 
oompany  to  Breraaluim,  or  that  it  was  the 
amount  dne  from  Bresnaham  to  Barger  ft 
Sears,  and  for  which  tbe  latter  liad  attached 
the  company.  There  being  no  authority  in 
the  district  court,  as  the  case  Is  presented 
the  record,  to  enter  jadgmmt  against 
Barger  ft  Sears,  such  Judgment  Is  rerersed, 
and  the  case  remanded  to  the  district  oonrt 
for  further  proceedings. 

IIOBGAK  and  SUIiUTAN,  JJ^  concur. 


RANKIN  T.  MALAEKET  et  aL 
(Supreme  Court  of  Oregon.  Nov.  20,  189S.) 
HsoHAjno'B  Lii5— Honos. 
A  notice  of  Uen,  which  states  that  claim- 
ant had  a  contract  with  A.  for  fonditaing  lum- 


ber and  Buterial  osed  In  erectlBg  a  IwetDaf 
hoQse  on  gronnd,  describing  it.  bdonsiiir  to  b; 
who  catued  the  dwdling  home  to  ht  VMtad, 
and  that  the  valae  of  each  Inmbw  sad  mum 
was  a  ipedfied  sum,  ii  not  loffident  to  crate 
a  lien,  becanse  it  Mis  to  state  tbe  Dime  of  Ike 
person  to  whom  the  matacisls  were  foniidtti 
or  to  connect  the  pereon  with  whom  diimut 
had  the  ctmtract  with  the  owner  of  the  mai 

On  rehearing.  For  report  at  dcdata  « 
appeal,  see  82  Pac  Rep.  620. 

Dan  J.  Malarfeey,  for  appdlanta.  JohmoD 
ft  Idleman  and  H.  O.  Piatt,  for  reqxHideiit 

BBAN,  J.  The  right  to  enforce  t  me- 
ehanIo*s  Uen  against  a  building,  fbr  bbor 
performed  or  material  used  In  Its  eoattne- 
tlon.  Is  purely  a  creature  of  tiie  statnte,  aad 
does  not  exist,  bowerer  equitable  the  dalo 
may  be,  unless  the  party  claiming  the  Ueo 
brings  himself  within  the  prorMona  of  tbe 
statute  by  a  substantial  compliance  wldi  in 
terms.  Whatever  the  statnte  makei  itecet- 
sary  to  the  ezlirtence  or  enforcement  of  tbe 
lien  must  be  substantially  comidted  wltb. 
and  tbe  courts  cannot,  by  constnictl(Mi,  db' 
pense  with  any  of  its  requirements.  Hill  ii 
the  mle  of  the  adjudged  esses,  both  at  tbli 
and  other  courts,  and  is  the  one  annovnod 
by  the  former  opinion  herein.  Now,  ai^lj- 
Ing  this  role  to  the  claim  of  ll«i  before  u. 
It  is  apparent  that  it  does  not  comply  witb 
the  statute,  because  it  does  not  appear  on 
the  face  thereof,  as  required  by  sectioo  3Sn. 
Hill's  Code,  to  whom  Rankin  fnmUied  tbe 
material,  if.  Indued,  it  appears  that  be  fin^ 
nished  any  of  the  material,  used  hi  tbe 
Malarkey  building.  Tbe  language  that 
N.  K.  Rankin,  •  •  •  have,  by  rirtoe 
a  certain  oontnict  with  D.  C.  HcDoosld  k 
Oo.,  •  •  •  and  for  the  furnishing  of  lum- 
ber and  material  used  in  the  erecttng  mil 
building  and  completing  of  a  certain  dwdl- 
Ing' house,"  cannot,  under  the  moat  llbml 
rules  of  construction,  without  dlndnatlnf  tbe 
words  "and  for  the  furnishing  of,"  and  snlsti- 
tutlng  in  place  thereof  the  word  "fomiBbed." 
be  tortured  Into  a  statement  that,  by  vlrtM 
of  a  contract  with  McDonald  ft  Oc  BanklB 
furnished  lumber  and  material  used  tn  nM 
dwelling  house.  It  is  entirely  silent  u  t> 
what  Rankin  did  by  virtue  at  hia  contract 
witb  McDonald,  nor  can  It  be  said,  from  i 
fair  construction  of  the  language,  that  tbe 
contract  with  McDonald  ft  Co.,  refmed  t(^ 
was  for  fumlstaing  the  lumber  and  material 
used  In  the  Malarkey  building.  We  are  not 
disposed  to  apply  a  strict  or  technical  eon- 
stmctlcm  to  mechanics'  liens,  and,  bowerer 
faulty  ot  illy  constructed  th<^  may  be,  if  It 
can  falriy  be  Inferred  from  the  langufe 
used  that  the  requirements  ot  the  atttnte 
have  been  substantially  compiled  with,  tbe; 
will  be  uphdd  and  enforced.  But  we  cannot 
change  the  language  by  eliminating  and  lob- 
atituting  words,  and  when  the  dalm,  as  filed, 
ts  entirely  silent  upon  one  of  the  e«eotlil 
reQolremaits  ot  tbe  statute,  no  rale  at  t» 
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8t  ruction  win  antborise  the  court  to  supply 
tbe  omlsBlon.  The  statute  bas  required  the 
cUOnumt  to  file  In  a  public  office  a  sworn 
statement  of  a  particular  character,  and  that 
requirement  mo«t  be  at  least  substantially 
obaerred  before  the  ooort  can  enforce  the 
Uen,  and,  not  having  been  done  In  this  case, 
the  former  decree  must  be  reaffirmed.  lu 
addition  to  the  point  suggested,  It  Is  proper 
to  remark  that.  In  the  opinion  of  the  court, 
the  claim  of  11m  In  this  case  was  uot  filfd 
within  the  time  required  by  law.  nor  dot's  it 
contain  a  true  statement  of  the  plaintiff's 
demands 


DILLON  T.  HABT  et  al. 
<Bvpreme  Court  of  Oregon*  Not.  20,  1898.) 
UacKunos'  Libmb— Notict  of  Lisir. 
It  Is  essential  to  th«  ralidlty  of  a  me- 
ehanlc'i  lien  that  the  notice  of  Uen  shall  con- 
tain, as  required      the  statute,  a  sUtement  of 
tbe  claim,  and  the  name  of  the  pwscm  to  whom 
claimant  furnished  matsdal,  or  fat  whom  he 
performed  labor. 

Appeal  ftom  drcnlt  court,  Unltoomab 
eoan^;  LotbI  B.  Steama,  Judge. 

Salt  by  H.  B.  Dillon  against  X  D.  Hart 
and  another  to  fweclose  a  mechanic**  Uen. 
P*rom  a  Judgment  for  plaintiff*  defendants 
appeal.  Berersed. 

W.  B.  TtuHnas,  for  appcUanti.  P.  J.  Ban- 
ntm,  tar  raqpondent. 

BBAN,  J.  l%ia  iB  a  salt  a  sabcontiact- 
or  to  fwedose  a  mechanic's  lien  upon  tbe 
real  property  of  the  defendants,  for  labmr 
and  material  famished  and  used  In  tbe  oon- 
atmctlon  of  a  bnildtng  thereon.  Tbe  pot^n 
of  the  claim  of  lien  material  to  the  question 
presented  on  tlds  appeal  is  as  follows: 
"Know  all  men  by  these  presents,  that  I, 
H.  E.  Dillon,  of  the  <Aty  of  Portland*  In  the 
county  of  Multnmnah.  state  of  Oregon,  have, 
by  Tlrtoe  of  a  contract  heret<rfDre  made  with 
Cramer  &  Kmpke.  partn^,  of  Portland,  of 
the  county  of  Multnomah.  Oregon,  who  were 
the  contractors  and  agents  of  J.  D.  Hart  and 
C.  0.  Newcastle,  and  3.  D.  Hart  and  C.  C. 
Newcastle  were  the  owners  and  principals 
In  the  building  and  furnishing  the  material 
of  a  certain  bouse,  the  ground  upon  which 
said  house  was  btiilt  and  material  furnished 
at  the  time  the  property  of  J.  D.  Hart  aAd 
C.  C.  Newcastle,  who  caused  the  said  house 
to  be  built  and  material  fDmlshed."  This 
notice  of  lien  is  clearly  Insufficient  within 
the  role  announced  in  Rankin  r.  Malarkey, 
34  Pac.  Rep.  S16,  (Just  decided,)  because  It 
does  not  state,  either  directly  or  by  nece»- 
aary  Infwence,  to  whom  he  furnished  mate- 
rial or  for  whom  he  furnished  the  labor  for 
which  be  seeks  to  enforce  the  Hen,  In 
fact  that  he  furnished  any  material  or  per- 
formed  any  labor  on  the  building  of  the  de- 
fWdants.  Under  tbe  proTlalons  of  the  stat- 
It  la  essential  to  the  validity  of  a  me- 
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chanlc's  Uen  tbat  the  claim  thereof,  as  filed, 
contains  a  statement  of  such  claim,  and  the 
person  to  whom  claimant  furnished  matearlal 
or  for  whom  be  performed  labor,  and  with- 
out such  a  statement  It  Is  Insufficient,  and 
cannot  be  enforced.  For  these  reasons  tbe 
decree  of  the  court  below  must  be  reversed, 
and  the  complaint  dismissed. 


BARTHOLOMEW  et  aL  t.  AUMAGK  et  al. 

(Supreme  Court  of  Oregon.   Not.  27,  3893.) 

COHTBAOTB — SlLB  Or  LaND— ACCOUNTING. 

1.  PlalntiA  agreed  to  clear,  plat,  and  sell 
land  for  deftfidants,  deliTering  to  them  all  re- 
ceipts on  sales,  except  $10  coiuuiissioQ  on  each 
lot  aolA,  with  a  stipulation  that,  when  a  cer- 
tain smonnt  of  cash  was  collected  from  sales, 
the  land  then  unstdd  and  the  notes  onpaia 
should  be  transferred  to  plaintiffs,  and  that  If 
defendants  did  not  reoetTe  $2,000  in  six  months 
they  might  annul  the  cobtraet.  In  which  oase 
the  $10  commission  on  each  lot  should  be  full 
compensation  for  jdaintiffs'  serrices.  It  was 
farther  agreed  that  if  defendants  shoold  be 
erlcted,  as  a  result  ot  a  suit  thai  pmdlnb  they 
dionld  pay  plaintiffs  f40  per  acre  for  deariw 
the  land,  and  the  contract  should  be  Told.  BM, 
that  on  the  eviction  of  defendants,  as  a  result 
of  such  pending  suit,  idaintiffs  conld  oot  re- 
cover moneyB  expended  by  them  in  sarveying 
the  land. 

2.  Plaintiffs  were,  however,  in  sudi  case. 

entitled  to  recover  $540,  which  they  paid  in  or- 
der to  complete  the  amonnt  of  $2,000  necessary 
to  jvevent  the  forfeiture  of  die  contract  at  the 
end  of  six  mouths. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 

Action  by  D.  Bartholomew  and  James  By- 
land  against  Lyle  N.  Aumack  and  others. 
From  a  Judgment  for  defendants.  plaintlflB 
appeal.  Modified. 

Hie  other  facts  fully  appear  In  tbe  follow- 
ing statement  by  MOORE,  J.: 

This  is  a  salt  f<x  an  accounting.  The  facts 
show  that  on  August  26, 1890,  the  defendants 
claimed  to  be  the  owners  of  a  tract  of  land 
in  Multnomah  cotmty.  Or.,  containing  6.02 
acres,  which  land  was  also  claimed  by 
one  Samuel  Ooulter,  who  bad  commenced 
an  action  In  the  drct^t  court  of  said  coun^ 
against  the  Portland  Trust  Company  In- 
volving the  title  to  said  property.  That  on 
said  date  a  written  contract  was  entered  into 
between  the  parties  to  this  suit,  by  the  terms 
of  whidi  the  plalntifFs  agreed  to  dear  said 
land  of  brush,  survey  and  plat  it  into  lota 
and  blocks,  advertise  and  sell  it,  within  rix 
months  frun  the  date  thereof,  for  cash  down 
or  on  time,  taking  Installment  notes  oa  time 
sales,  payable  to  the  defendants,  who  were 
to  execute  warranty  deeds  to  cash  customers, 
and  bonds  tor  deeds.  In  double  the  amount  of 
the  purchase  price,  to  purchasers  on  credit 
All  notes  taken  and  moneys  received,  except 
a  commission  of  $10  upon  each  lot  bcM,  were 
to  be  d^vered  to  the  defendants,-  and  when 
the  sum  of  $7,404.41  should  be  collected. 
In  actual  cash,  on  account  of  sales,  the 
lots  and  blocks  thai  unsold  wore  to  be  coo- 
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TeTed,  and  an  notes'  wboHy  or  In  part 
nnpaU  were  to  be  assigned  to  the  plain- 
tlffa,  who  were  to  pay  the  expense  oC  coo- 
TQjaDdn^  and  all  taxes  uptHi  the  prvpertj,  \ 
or  DOteB  given  therefor;  but  If  the  de- 
foidants  did  not  reeelre  the  full  irarcbaae 
IMrlce,  in  cash  or  notes,  within  six  monOis, 
and  realize  $2,000  on  such  sales  and  notes, 
then,  by  giving  the  plolntlffB  notice  of  th^ 
Section,  tber  oonld  declare  all  rights  nndo* 
said  contract  forfeited,  and  when  so  de- 
clared the  $10  commission  should  be  a  full 
compensatlMi  tor  services  In  making  such 
sales,  and  In  case  no  notice  be  ^ven  the  bal- 
ance of  the  purchase  price  should  be  payable 
in  eight  months  thereafta,  with  Interest 
thereon  at  the  rate  of  8  per  cent,  per  annum. 
It  was  further  agreed  that  if  the  defendants 
should  be  evicted,  as  a  result  of  a  judgment 
In  the  said  action  of  Coulter  t.  Portland 
Trust  Ca,  then  the  defendants  ware  to  pay 
plalntlffB  $40  pet  acre  f<^  dearlng  said 
land,  and  the  CMitract  between  them  was  to 
beoome  Tofd.  The  plaintiffs  (deared  said 
land,  and  paid  therefor  $240,  surveyed  and 
platted  It  Into  37  lots,  and  paid  on  account 
fii«-eof,  and  for  taxes  and  other  expenses  in 
making  sales,  $158.35;  and  on  February  26, 
1891,  the  defendants  not  having  received 
$2,000  in  cash  wlthbi  the  six  months,  the 
said  plalntlfia  paid  them  $540  to  complete 
this  amount,  and  tbereupoo  the  contract  was 
extended  from  time  to  time  until  December 
1,  1892.  The  plaintiffs,  prior  to  flie  last- 
mentioned  date,  had  sold  all  of  ssid  lots,  and 
delivered  to  the  d^endants  ttie  proceeds 
thereof,  and  on  December  1,  1892,  they  had 
effected  $8,100.50,  whkdi  Included  the  lnt»- 
est  on  the  balance  due  February  36,  1891, 
and  the  payment  of  the  $540  made  by  the 
[datntlffs.  In  the  action  of  Ooolt^  r.  Port- 
land Troat  Co.,  Judgm^  was  rendered  In 
favor  of  the  defendant^  whtdi,  uikxi  appeal 
to  tUm  court,  was,  on  Ajnil  14.  1891,  re- 
versed, and  a  new  trial  ordered.  20  Or.  469, 
26  Pac  565.  and  27  Paa  266l  A  mandate 
was  entered  In  the  court  below,  and  while 
said  action  was  there  pending  a  suit  was 
brought  In  said  county  to  stay  the  proceed- 
ings at  law,  and  a  decree  rendered  dismiss- 
ing the  bill,  which,  on  appeal  to  this  court, 
was,  on  October  31,  1892,  affirmed.  Trust 
Co.  V.  Rush,  31  Pac.  280.  The  defendants 
herein,  subsequent  to  October  81,  1892,  made 
a  settlement  with  Samuel  Goidter,  who^by 
they,  in  conslderatttm  of  one  d(^r,  conveyed 
to  him  16  lots  that  had  been  forfeited  by  the 
purchasers,  and  Ooulter.  In  consideration  of 
$6,000,  conveyed  to  thean  21  lots  that  had 
not  been  fwfelted.  That  tliM-eafter,  and 
prior  to  December  1,  1892,  In  respome  to 
plaintiffs*  request  for  a  settlement,  defend- 
ants offered  to  pay  plaintiffs  the  sum  of  $240 
on  account  of  clearing  said  land,  and  refused 
to  make  -any  other  settlement,  whereupon 
this  suit  was  Instituted  on  December  29, 1892. 
That  on  January  4.  1893,  In  the  action  of 
Coulter  T.  Portland  Trust  Gol,  Judgment  was 


(Oi. 

rendwed  in  favor  oi  tiie  fOalntlff,  and  for  tfat 
possesBlcm  of  said  tract,  and  the  defod- 
ants,  as  a  result  thereof,  were  evicted  dm- 
I  from,  which  fact  Is  aUeged.  In  theftr  answer 
to  the  complaint  herein.  Hie  cane  waa  n- 
ferred  to  John  Gleland  to  take  the  xesi 
mony  and  report  the  beta,  and  his  conds- 
slons  of  law  tberera,  who  found  that  th^ 
plaintiflh  were  «ititled  to  recover  $240  ud 
costs;  and  this  report  having  been  afflrmel 
by  the  court,  and  a  decree  rendered  tai  u- 
copdance  therewith,  the  platntUEs  appeal 

Oearin,  SUvestcHie,  Murphy  &  Bradie,  to 
appdlants.  Watacm,  Be^man  A  WatKHL 
for  respondents. 

MOORE,  J.,  (after  statins  the  facts.)  Tbe 
pAaintitrs  contend  that  tbegr  are  cntided  'j> 
recoTer  from  the  defendants.  In  addition  to 
the  amount  allowed  them  by  the  court  rir 
following:  For  surveying  and  otlscr  expcstt-. 
$168.35,  and  for  money  advanced  on  the  m 
tract,  $540.  It  was  necessary  to  ma^  a  scr 
vey  and  plat  of  the  land,  and  adverttee  dk* 
proper^,  before  any  sales  could  well  b= 
made;  and,  as  the  plalntifEs  agreed  to 
these  things  with  foil  knowledge  that 
contract  might  be  defeated,  they  can  bar- 
no  cause  of  salt  because  the  ctmtingency  v 
cnrred,  and  the  title  failed.  Thedr 
sion  of  $10  for  etxii  lot  sold,  and  the  pos^- 
tty  of  obtainhig  tbe  residue  of  the  pfopen? 
and  the  assignment  of  the  nofeeB  after  ^ 
purchase  price  was  fully  paid,  were  a  toC- 
dent  eoaalAtmaon  far  their  agreanent 

The  CMitnct  ixovtded  that  when  the  de- 
foidants  had  received  $7,4M^  hi  actts! 
cash  from  tbe  sale  of  the  property.  If  mini 
during  the  existence  of  tbe  contract  tbr 
wondd  convey  to  tiie  pialntifl!B  all  the  awd-: 
lots,  and  assign  to  them  all  notes  wholly  cr 
partly  mpald.  TUs  gave  to  tbe  pbiinttC< 
an  equitable  interest  In  the  laz^  Itsdf.  m 
wdl  aa  In  the  fund  arising  from  Its  at 
subject,  however,  to  be  defeated  by  the  ct» 
dltlon  that  $2,000  to  cash  must  be  reabed 
within  six  months  from  the  date  of  the  crty 
tract  To  prevent  the  breach  of  this  ooad- 
tlon,  they  advanced  the  $540  to  make  up  ib' 
defldency  In  the  $2,000  payment  This  was 
a  vtduntary  paym^t  upon  their  part  aa- 
made  for  their  own  benefit  They  coidd 
have  selected  lots  for  themselves  as  a  me- 
slderation  for  tbe  paymoit  and  had  th^ 
purchased  ttie  atlre  tract  and  paid  tbe  fa!! 
consideratlan,  the  defendants  wonld  bar- 
been  comp^ed  to  execute  and  dellrer  tn 
them  proper  eonveyanoea  If,  upon  the  par- 
ment  of  the  whole  ctHialdmitlon.  a  convey 
anee  could  have  been  demanded.  Is  it 
equally  true  that  upon  tbe  paymcait  of  a 
part  of  the  eonsIderatlMi,  they  conkl  bir* 
donanded  a  conveyance  of  a  psrt  of  the  pro^ 
ertyT  By  not  selecting  lots  for  theiuelTts. 
they  elected  to  take  the  remainder  of  tbr 
I»-operty  after  the  purchase  price  had  bM 
fully  paid;  and  rince  tbe  dcAnteita  ted  n- 
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celred  la  aetnal  cuh  the  full  purchase  price, 
wlttiin  thft  -ttme  agreed  upon,  Hie  plalutlfFB 
w«f»  at  leaet  entltted  to  edeet  cuffldent  pnq>- 
Bvtj  to  compensato  them  for  the  adTaocee 
made;  and  as  there  wee  a  total  failnre  ot 
Qia  title  after  tba  full  pwfonnance  of  the 
agrcomqit»  which  prednded  tiie  plaintiffs 
from  selecting  or  recelrlng  any  of  the  prop- 
erty, they  are  entitled  to  the  amount  ad- 
vanced by  them,  and  Interest  thereon  from 
the  date  of  parment  Olw  decree^  thwefore, 
win  be  modified  according. 


BI^CTRIO  LIGHT  &  POWER  CO.  v.  CITY 
OF  SAN  BBRNABDINO.   (No.  19^.) 

<Saiw«ne  Oonrt  «f  CaUfonila.  Nor.  26,  IfiM.) 

Cmae— CoimuoTB  Bthctt  laaanm. 

The  lighting  oi  streets  by  electric  arc 
lights  placed  above  the  iDtersectkms  of  streets 
is  not  ^'sbreet  work,"  within  Maa.  Corp.  Act,  I 
77r,  as  amended  by  St  1891.  p.  64,  providlDg 
that  in  the  vecUoo  of  public  buildings,  and  in 
all  street  and  aewer  work,  it  shall  be  done  1^ 
contxaot  let  after  notioe  1^  pnUlcatton. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county;  George  SI.  Otis, 
Judge. 

Action  by  the  Electric  Ll^t  A  Power  Com- 
pany against  tho  clt7  of  San  Bernardino. 
Judgment  for  defendant  Plaintiff  appeals. 
ReTvned. 

Harris  ft  Gregg,  fbr  appe&ant  Wm.  Glrfl 
and  Joba  Brown,  Jr..  Air  rwpoDdeat 

OAROnTTB,  J.   The  plaintiff  In  Oils  case 
IR  tiie  Electric  Ught  &  Power  Company,  a 
i-orporatlon  organized  In  this  state,  and  the 
defendant  Is  the  city  of  San  Bernardino,  a 
municipal  corporation  of  &e  fifth  class,  "nte 
plaintiff  entered  Into  an  express  contract 
for  lighting  the  streets  of  the  city  of  San  Ber- 
luinlino  for  one  year  following  the  Ist  day  ol 
Octobw,  1881,  with  42  electric  lamps.  The 
city  agreed  to  pay  therefor  the  som  of  f  546 
per  month.    The  contract  was  fully  cranplied 
with  on  the  part  of  the  plaintiff,  and  the  de- 
fendant made  payments  on  the  contract  for 
all  the  mouths  except  July,  August,  and  Sep. 
tember,  1892.    The  respondent  refused  to 
pay  for  lighting  the  city  during  these  last- 
named  months,  and  this  action  Is  brought  to 
recover  the  contract  price,  amounting  to  fl,- 
4S8.   In  answer  to  plaintiff's  complaint,  the 
defendant  alleges  that  the  lighting  of  the  city 
was  dcHU  under  the  contract  set  forth,  but 
asserts  that  the  contract  was  unauthorized. 
In  that  It  was  not  let  pursuant  to  any  notice 
or  advertisement  for  bids  for  lighting  the 
city,  and  that  no  advertisement  Inviting  bids 
ior  the  lighting  of  the  city  was  ever  given 
by  the  board  of  trustees  ot  said  city.    At  the 
does  of  plaintiff's  case,  tlie  defendant  moved 
for  Judgment  of  nonsuit  on  the  groonds  speci- 
fied In  his  answer,  and  the  court  granted  the 


motion,  and  ord»ed  Jodgmoit  for  defend 
ant   TTiia  appeal  Is  prosecuted  from  such 

Judgment 

The  merits  of  this  appeal  are  detmiiiued 
by  tbe  construction  given  section  777  of  the 
municipal  corporation  act,  as  amended  by  the 
Statutes  of  1S91,  p.  64.  That  portion  of  the 
section  to  whidi  It  Is  neccssai^  that  we  di- 
rect oar  attention  Is  as  follows:  "In  ttie  erec- 
tion. Improvement  and  repair  of  all  public 
buildings  and  wtHdm,  In  all  street  and  sewer 
woife,  and  In  all  troA  In  or  about  strroras, 
bsys  or  water-fkonts,  minor  about  embnnk- 
ments  or  other  works  for  protection  against 
overflow,  and  In  fumlAlng  any  siq>pUes  or 
materials  tor  the  same,  wh^  the  expendi- 
ture required  for  the  same  exceeds  the  sum 
of  $10C^  tb»  same  shall  be  done  cuitract, 
and  shaU  be  let  to  the  lowest  responsible 
bidder  after  notice  pabUcetlon  In  a  news- 
paper of  general  drculatkm.  •  •  The 
lity  was  llt^ted  bgr  plaintiff,  as  rikown  by 
the  tostimmy,  Ixy  are  dectric  lights  suspend- 
ed «t  a  coodd«alde  heffdit  above  ttie  hiter- 
sectloD  oC  tbe  streets,  from  wires,  which 
wires  were  supported  by  wooden  masts 
Does  the  lighting  of  streets,  as  here  de- 
scribed, come  within  the  tenn  'Street  woric," 
as  used  In  the  toregotag  provision  of  the 
statute?  We  are  satlsfled  Oiat  It  does  not. 
and  to  give  vaA  a  meaulng  would  demand 
a  omstmcUon  of  the  statoto  entlrdy  unjusti- 
fiable bj  Its  language.  "Street  work"*  la  a 
phrase  of  common  usages  and  has  a  well-de- 
fined signification.  Tbe  words  mean  exactly 
what  they  Indicate  np<Hi  their  face,  namdy, 
work  upon  a  street,— work  in  repairing  or 
making  a  street  The  phrase  Is  found  in  the 
decisions  of  this  court,  and  In  the  statuttv  of 
th^  state,  times  without  ntmiber,  and  Its 
coDstnictioa  as  Indicated,  to  our  knowledge, 
has  never  been  questioned.  The  parties 
plaintiff  and  defendant  entered  Into  an  ex- 
press contract.  Hie  plaintiff  furnished  the 
light  at  the  time  and  upon  the  terms  demand- 
ed by  the  contract,  and  the  dty  now  refuses 
to  pay  the  balance  due  under  Its  ctHitract. 
upon  the  ground  that  notice  was  not  given 
in  the  newspapers  and  bids  requested.  Such 
being  the  status  of  tiie  case.  It  certainly  Is 
not  demanded  of  us  that  doubtful  construc- 
tions, even  if  this  provWon  gave  occasion 
for  tbem,  idiould  be  resolved  In  favor  of  the 
defendant  The  provision,  fairly  construed 
by  all  rules  of  construction,  does  not  bring 
tiie  subject  of  this  litigation  within  the  term 
"street  wMrk,"  as  tiiere  used.  There  can  be 
no  question  as  to  the  sound  policy  of  a  law 
requiring  municipal  corporatloos  to  enter  into 
contracts  for  the  payment  of  money  only 
after  full  notice  and  opportunity  for  comt)eti- 
tion,  but  that  Is  not  a  matter  for  our  «hi- 
uideratioa  here.  We  must  take  the  statute 
as  we  find  it  We  can  neither  add  to  It  nor 
Bul)tract  from  It  It  Is  our  dut^  alone  to  con- 
stms  It  ss  It  stands  enacted.  For  the  for»- 
g^ag  reaeoos.  It  Is  ofdered  that  the  Judgment 
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be  KTcraed,  and  tin  csdm  remanded,  with 
directions  to  tbe  Irlal  court  to  enter  Jndf- 
awDt  f«*  the  plaintiff  aptm  tlie  ideadlngs. 

We  concur:  PATBKSOM,  X;  HABBI- 
SON.  J. 


WAGNHE  T.  SUPERIOR  COURT  OF  LOS 

ANGELES  COUNmr.  (Mol  16,606.) 
(Snprwne  Court  of  CalUomia.  Not.  26,  1S88J 

On  rdieariDg.  Petttiim  denied. 

For  report  of  decision  on  appeal,  see  84 
Pac  64& 

PER  CURIAM.  The  petition  for  a  re- 
bearlng  will  be  denied.  It  appears  that  <m 
September  28,  1882,  the  petitioner.  L.  M. 
Wagner,  was  adjudged  Inscarent  by  the  so- 
perlor  court  of  Los  Angles,  and  sabseqiwnt- 
ly  the  court,  in  the  mattor  of  the  InsolTency 
proceeding,  made  a  dlstrlbuttm  of  all  of  the 
estate  <tf  the  tnacdTent  which  had  come  In- 
to the  poMeadon  of  tbe  assignee,  and  grant- 
ed to  the  petltifma-  here  a  certlflcate  of  dis- 
charge of  lUl  debts  and  claims  existing 
againat  her  at  the  date  of  the  filing  of  her 
petition  to  be  adjudged  InBoLvent,  and  also 
made  an  order  dUcharglng  the  assignee, 
which  latter  order  was  subsequentiy  vacated. 
When  the  order  was  made  granting  to  the 
petltlfmer  here  a  o«rtlflcate  of  discharge,  the 
InsolTency  proceeding  was  ended  as  to  her, 
and  tiie  eonrt  had  no  farther  jmlsdlctlon 
OTW  the  ponm  of  tbe  hwdrent;  and  its 
jurisdiction  could  only  be  restiured  1^  an  ap- 
plication  iqKm  the  part  of  some  creditw  to 
set  aside  and  annul  the  decree  or  cortlficate 
discharging  her  from  bar  Indebtedness,  as 
provided  by  section  68  of  the  InstflTent  act 
It  seems,  howeTO*,  that  since  the  nuUdng  of 
tbe  wdurs  referred  to  two  petitions  have 
been  filed  In  the  snperlmr  court;  each  pray- 
ing that  the  certificate  of  dlsdiuge  granted 
to  the  petitioner  bwein  be  anuiflled  vijpou  tbe 
ground  of  alleged  ftaud  In  obtaining  it 
One  ct  these  petitions  was  died  by  the  as- 
signee In  the  Insdvency  proceeding,  and  the 
other  by  a  creditor  of  the  InsolTent,  Wag- 
ner. The  court  thereupon  made  an  order  re- 
quiring the  petitioner  herein  to  appear  on 
October  30,  18B3,  and  show  cause  why  tbe 
ordw  dlscbar^ng  bw  from  her  Indebtedness 
should  not  be  vacated;  and  upon  tiie  same 
day,  upon  farther  petition  of  tbe  assignee, 
the  court  made  an  order  requiring  the  peti- 
tiono-  to  appear  before  the  court  iq>on  Sep- 
tember 19,  1888,  for  examination  In  relation 
to  ber  pn^wrty;  and  also  Erected  that  snb- 
t>OCTas  should  lasne,  requiring  the  attendance 
as  witnesses  of  other  persons  claiming  to 
own  such  property.  TbSm  latter  petition  and 
order  seems  to  be  based  upon  section  47  of 
the  Inscdvent  act,  and  tbe  object  of  this  pro- 
ceedhig  Is  to  prohibit  the  court  ftrom  pro- 
ceeding under  this  latter  rnder.  We  tiilnk 
the  appUcation  must  be  granted.  After  the 


final  discharge  of  tbe  petitioner  In  tbe  is- 
■olTOMV  proceeding,  the  court  was  wittaot 
anthtwity  to  proceed  trader  aeetlim  47  of  tt» 
Insolvent  act  and  examine  tbe  petttkw 
brae  for  the  purpose  of  ascertaining  wbetba 
or  not  all  tiie  pnqwrtr  of  tbe  InaalToit  estate 
had  oome  Into  the  bands  of  the  aaslgnee,  « 
to  examine  any  other  person  against  whos: 
no  citation  bad  been  issued  under  sectton  S4 
of  the  instdvent  act  We  think  this  ooiKiB- 
sbm  is  sustained  the  reaaonlnv  at  Wood- 
ruff, J.,  in  Re  Dokh  9  N.  B.  B.  188.  and  ate 
by  the  ease  of  In  re  Wltkowski,  10  N.  B.  B. 
209.  Our  former  judgment  In  this  case  as 
actually  ent^ed  by  the  clerk,  and  tbe  writ 
Issued  In  pursuance  thereof,  were  not  In  ex- 
act accordance  with  the  opinion  filed,  and 
the  Judgment  is  amended  by  striking  tbcn^ 
fkiom  that  part  wbldi  ivobiblta  the  n- 
perhv  court  from  requiring  tbe  said  L.  u. 
Wagner  to  show  cause  why  tbe  order  of  dis- 
charge tbaetof<we  granted  to  her  should  mat 
be  vacated,  annulled,  and  set  aside;  and  tbe 
writ  of  prohibition  will  be  amended  In  tke 
same  particulars.  Tbe  ivobibitfon  oi^  ei- 
tends  to  proceeding  farther  nndcr  the  ordrr 
of  September  1,  1898,  requiring  the  said 
Wagner  to  appear  tat  tbe  supertor  comt  oa 
September  18,  1883,  and  mbmlt  to  an  ex- 
amination relating  to  her  property.  ^ 
which  also  directed  subpoenaa  to  tssne  re- 
quiring the  attendance  of  certain  persooi 
therein  named  as  wltnioseosi. 

BBATTT,  a  J.,  (dissenting.)  T%b  HBag  at 
a  new  t^^nion  by  tte  court  deqying  a  le- 
hearing  of  tids  cauae  isesents  a  proper  oe- 
casIcMi  for  me  to  state  tbe  groanda  of  mj 
dissent  from  the  judgment  and  from  tbe 
presoit  crdBe.  In  this  new  ivlnlan  the  facts 
which  I  deem  most  matwial  to  tbe  diacnsrioo, 
although  correctly  stated,  are  somewhat  ob- 
scured by  the  more  partlctdar  stateoMBt  of 
facts  vbldi,  to  my  mind,  are  whciny  Immale 
rial  I  shall  therefore  endeavor  to  state  tbt 
case— wtddi  Is  very  simple— In  a  manner 
which  will  clearly  present  the  aingte  question 
we  are  called  uptm  to  dedde. 

L.  M.  Wagner  was  adjudicated  an  tOMdvent 
on  her  vtdimtary  petition.  Hall  was  ap- 
pointed assignee,  la  the  nsnal  oootse  of 
proceedings,  Wagner,  the  Inscdvent,  receind 
her  certificate  of  dlstiiarse  from  the  dains 
of  creditors,  and  a  few  months  later  tb« 
final  account  of  Hall,  the  assignee,  was  set- 
tled, and  he  was  dlsdiarged.  Shmtly  after- 
waids,  Halt  and  a  creditor  of  the  InsolTent 
filed  aepante  petitions  on  the  same  day.  earh 
alleging  fraud  on  the  part  of  the  InsolTent  in 
concealing  bar  property,  and  prevoitlng  it 
from  reaching  the  hands  of  her  aadgnee.  In 
the  creditor's  petition  he  iwayed  fiv  an  ordn 
setting  aside  the  Inscdvait's  certlflcate  of  As- 
charge,  flhat  Is  a  proceeding  now  pending  ta 
the  superior  court,  with  which  we  have  noth- 
ing to  do  In  this  ease.  Tbe  petition  ot  the 
assignee  prayed  for  an  order  vacating  and 
annulling  tbe  order  by  which  be  bad  bees 
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^  '■■  i  also  prayed  for  an  order  set 

'\  (naolrent'B  cerUflcate  <tf  dls- 

'^ter  order,  It  1>  conceded, 

^  zlflAit  to  aA;  tmt  the 

V  an  ocder  to  whlcb  he 
■-  '  no  reason  for  refusing 

* .  /  whldi  he  had  been 

*  .xKdln^  the  court  made 

^  J  it  had  Oie  undoubted  right 

effect  was  to  put  the  taUMlTen- 
^  to  the  same  condition  In  whidt 
.ore  the  assignee  was  discharged. 
Cooper,  34  Pac.  98.  (decided  luxe 

A  31, 189S.)  No  one  now  qnestlcais  the 
>df^  or  effect  of  that  order,  and  It  also, 
uke  the  proceeding  the  creditor  above  men- 
tioned, may  be  dismissed  from  farther  coo- 
slderatifHt.  Her^  that,  was  the  simple  and 
ordinary  case  of  an  insolvency  proceeding,  in 
-which  the  lna(Avent  debtor  has  been  discharged 
from  the  claims  of  creditors,  but  the  as- 
slgnet  la  still  actively  eng^iged  In  the  execn- 
tltm  <t  his  tmstr-ctdlectlnc  the  insolvent's 
estate  tor  the  purpose  ot  distribution  to  the 
creditors.  This  being  the  condition  of  at- 
falrs,  Hall,  the  assignee,  filed  a  aepemte 
and  distinct  petition  In  the  siqwrior  conit 
having  Jurisdiction  of  the  hutdvency  pio- 
ceediug,  allefing  that  the  InsolveuL  had  ctm- 
cealed  a  portion  of  the  property  covered  by 
her  aasignment  to  him,  and  praying  for  an 
order  to  her  to  come  Into  court  and  snlnnlt 
to  an  examination  touching  the  matter  so 
alleged.  Upon  the  filing  of  tbls  petition 
the  superior  court  made  the  order  prayed 
for,  and  this  Is  the  oider  which  we  are  hete 
asked  to  prohibit  the  superior  court  from 
proceeding  under. 

The  only  question  to  be  dedded,  tborefOTe, 
Is  whether  a  superior  court,  In  which  an  In- 
solvent proceeding  Is  regolEirly  pending,  has 
the  powo*.  CD  petition  of  the  assignee,  after 
tiie  ^diarge  of  the  Insolvoit  debtor,  to  dte 
and  examine  the  Insolvent  under  section  24 
of  the  Insolvent  law.  The  court.  In  its  last 
(pinion,  says  that  tills  latter  petitkm  and  or^ 
der  *'8eems  to  be  baaed  upon  section  4T  of 
the  Insolvent  act"  I  cumot  see  why  this 
should  be  said.  Ndther  the  petition  nor  the 
ordM-  refers  to  any  particular  section  of  any 
act  The  petition  states  facts  which  bring 
the  case  within  section  24,  and  conns^  In 
their  argument  rdy  upon  section  24.  If  ttds 
were  not  enough  to  give  tbem  the  benefit  of 
the  provisions  of  that  section,  it  might  be 
su^ested  that  the  respect  due  to  the  orders 
and  proceedings  of  the  superior  courts,  and 
the  presumptions  in  favor  of  thdr  vaUdtty, 
should  prevmt  us  from  holding  such  ordars 
void  If  there  la  any  law  anywha«  In  the  stat* 
utes  which  will  sustain  them;  and  even  If 
counsel  bad  relied  ezclualvely  upon  section 
47,— as  they  have  not— the  acti<nf  of  the 
court  should  be  sustained  If  It  la  fully  war- 
ranted by  section  24.  Sectitm  24  of  the  In* 
solvency  act  gives  to  assignees  in  Insolveufr 
the  right  to  take  the  same  proceedings  by  "ci- 
tation, examination,"  etc,  against  "poauis 


suspected  of  having  concealed  or  embezzled, 
conveyed  away  or  disposed  of  any  laroperty 
of  the  debtor,"  which  are  authorised  by  see- 
tlons  1459-1461,  Code  <Xvll  Troc,  oa  the  part 
of  adminiatratoTB  or  executors  against  per- 
K»u  suspected  of  having  concealed  or  era- 
benled  property  ot  decedents.  It  does  not 
oonfer  a  special  Jurisdiction  over  the  insol- 
vent debtor,  as  la  done  by  section  47  of  the 
Insolvency  act,  and  by  section  26  of  the  na- 
tional bankruptoy  ^ct.  but  a  graeral  Jurisdic- 
tion onr  all  persons  suqiected  of  concealing 
or  embeadlng  any  portion  of  tb?  proper^  as- 
signed. OtmcedtDg  that  by  the  discharge  of 
the  Insolvent  the  court  haa  lost  the  special 
jnrlsdlcti<m  over  him  oonfrared  1^  section 
47  and  othor  proviedoiu  of  the  act  It  does 
not  f<dlow  that  It  has  lost  the  genanl  Jurls- 
dlcttim  over  all  persons  suspected,  etc.,  con- 
ferred section  24.  Indeed,  I  suppose  no 
one  would  c<mtend  that  the  court  by  the  dis- 
charge of  tiie  debtor  loses  Jurisdiction  to  dte 
and  examine  other  suspected  posons  on  peti- 
tion of  the  assignee;  and,  If  the  court  has 
this  JurlsfficUon  over  the  rest  oi  mankind,  1 
cannot  see  any  reason  why  the  insolvent 
himself  should  be  exempt  from  It  He  has 
the  same  Inducement  to  conceal  and  embes- 
Ble  the  property  that  others  have,  and,  as  a 
genoal  tUng,  much  better  opportunities. 
The  iffovlslon  Is  remedial,  salutary,  sum- 
mary, and  Inexpensive,  and  if  any  one  has 
less  reason  than  anotii«  to  complain  of  Its 
application  It  is  the  Insolvent  who  Is  avail- 
ing himself  ct  the  ben^ts  of  the  law.  If  be 
Is  Innocent  the  examination  cannot  hurt 
him;  If  he  Is  guilty,  It  Is  right  that  he  should 
be  compiled  to  divulge  the  facts.  The  conclu- 
sion of  the  court  that  he  alone  Is  exempt 
from  a  process  to  irtilch  all  the  world  Is  sub- 
ject cannot  be  sustained  unless  the  discharge 
of  the  Inaolvent  Is  hAA  to  operate  as  a  license 
to  him  to  embexde  the  estate  which  he  has 
assigned  with  a  degree  of  Impunity  not  en- 
Joyed  by  any  other  p^wn.  But  dearly  his 
discharge  has  no  such  effect  Ite  whole  scope 
Is  to  release  him  firom  claims  of  creditors, 
and  even  ss  to  them  it  is  vdd  if  It  has  been 
obtained  by  fraud,  and  tb^  may  attadk  it 
directiy  or  collaterally.  As  to  the  assignee 
and  his  dalm  to  tlie  propcs'ty  assigned,  it  has 
no  effect  If  he  finds  that  the  debtor  has  In 
his  hands  property  covered  by  the  assign- 
ment whether  concealed  or  embeszled  before 
or  after  his  discharge,  It  la  the  right  and  the 
Impovtive  duty  of  the  assignee  to  endeavor 
to  recover  It  for  the  ben^t  of  the  creditors; 
and  to  this  aid  he  has,  and  ought  to  have, 
free  recourse  to  all  the  remedies,  direct  and 
auxiliary,  which  the  statute  has  provided. 

The  cases  dted  from  the  N.  B.  R.  In  the 
oidnion  of  the  court  are  not  authority  for  Its 
conduslon,  for  two  reasons.  In  the  first 
place,  the  rulings  In  the  dlffermt  circuit 
courts  <m  this  point  are  not  uniform.  Bee  de- 
cision of  Judge  BlatchfOrd,  contra.  In  Re 
Heath,  7  N.  B.  B.  448.  But  more  impivtant 
than  thla  to  tta  tact  that  tba  nattonal  bank 
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roptey  act  contains  no  iwoTlalon  eqiUralent 
to  section  24  of  our  inaolreDcy  law,  giving  a 
gmeral  Jurisdiction  over  all  persona  "ena- 
pected,"  etc.,  to  dte  and  examine  tbem.  Tbe 
only  provisions  of  that  act  applicable  to  a 
proceeding  like  that  In  question  bere  are  con- 
tained in  sectlou  26,  and  tb^  apply  to  tbe 
bankrupt  alone.  In  other  words,  they  confer 
a  BiKdal  Bommary  Jurisdiction  over  blm, 
wblch«  as  was  held  by  the  circuit  court  In 
the  cases  referred  to,  ends  with  his  dlaCharsB. 
Bat  this  conclusion  was  based  upon  a  con- 
struction of  various  clauses  of  section  26,  no 
equivalent  of  which  is  to  be  found  In  any 
part  of  our  insolvracy  law. 

It  Is  farther  to  be  observed  that  the  argo- 
meat  in  favor  of  this  construction,  so  far  aa 
It  Is  based  upon  the  terms  of  the  law,  was 
not  wholly  satisfactory  to  the  author  of  tbe 
t^lnlon,  for  be  seems  to  have  oonaldered  it 
necessary  to  reinforce  it  by  an  additional 
argument  founded  upon  the  great  hardship 
of  holding  to  a  construction  that  would  er- 
po«e  the  bankrupt  during  the  remainder  of 
his  life  to  oppressive  and  vezationa  proceed- 
ings on  the  part  of  his  assignee.  It  Is  thte 
part  of  the  argument  alone  which  is  ^pUca- 
ble  to  the  present  proceeding,  and  to  my 
mhid  It  Is  entitled  to  Terj  little  weight  To 
lu^d  that  an  action  or  special  proceeding 
capable  of  being  used  oppressively  or  vexn- 
tlonsly  ought  not  to  exist,  would  lead  logically 
to  tbe  alx^tlon  of  all  legal  remedies.  Then 
la  no  man  living  who  is  not  contlnnaUy  er- 
pooed  to  the  danger,  audi  as  it  is,  of  malir 
dona  prosecutions,  dvU  and  criminal;  that 
la  to  say.  It  la  in  the  power  of  any  malldously 
disposed  person  to  put  him  upon  bis  defense 
on  a  trumped-up  charge.  But  this  has  nev«^ 
been  deemed  a  suffldent  ground  for  depriv- 
ing individuals  of  the  right  to  Institute  ac- 
tions on  their  mere  volition;  and  their  Ube> 
ty  to  do  so  has  not  resulted  In  any  great 
hardship,  for  the  ray  sofflcient  reason  that 
few  persons  care  to  Incur  the  trouble  and 
cost  of  commendng  a  litigation  In  which 
they  are  sure  to  be  defeated,  and  for  wUch, 
if  they  have  proceeded  wantonly  or  mall- 
dously and  without  probable  cause,  they  are 
liable  to  an  action  for  damages.  I  think  the 
fear  that  this  particular  process  might  be 
employed  to  oppress  unfortunate  debtors  is 
purely  visionary;  and,  even  if  there  were 
anything  In  reason  or  experience  to  Justify  it, 
I  repeat  that  I  cannot  see  why,  when  the 
rest  of  mankind  Is  subject  to  It,  the  one  pov 
son  who  has  sought  the  benefits  ol  the  law 
should  be  alone  exempt. 


AUSTIN  V.  DICK.   (No.  1&213.) 
^Supreme  Court  of  California.   Nov.  8,  1893.) 

Department  2.  Appeal  from  superior  court, 
Modoc  connty;  C.  L.  Claflm,  Jndge. 

Action  hj  J.  T.  AostiQ  against  Morris  Dick 
to  contest  defendant's  right  to  an  office  for 
whidi  contestant  and  oontestee  were  candidates. 
From  %  Judgment  finding  that  do  one  was  de- 
olared  daotM,  dsCendsnt  aKwala.  Affirmed. 


Gtoodwln  &  Stewart,  J.  W.  HartlnKtim.  aai 
H.  L.  Spugnr.  for  appellant.  D.  W.  imit 
and  O.  F.  Harris^  fw  reapondnt. 

FEB  CURIAM.  On  the  ant^rity  of  Amb 
V.  Dick.  (No.  18.184;  decided  October  3a  tSBHj 
84  Pac.  Rfi^  665,  the  Jadgment  ^wealed  (ne 
is  affirmed. 

(Not.  20,  180a) 

PS9B  CURIAM.  The  judfnn«it  <it  this  eoiR 
entered  on  Novemba  S,  1893,  Affirming  die 
Jadgment  of  the  snporior  court  in  this  actei, 
was  inadvertently  ao  entered,  and  tlM  sane  ii 
vacated  and  set  aside;  and  now,  upon  ttw  a» 
thoritr  of  Anstin  Dick,  (No.  18.1&4.)  34  Pu 
Bep.  655,  the  jadgment  appealed  from  is  n- 
versed,  with  Erection  to  the  superior  ooort  to  dii- 
miss  tbe  pxocaedlngs;  the  dtfendant  to  neonr 
his  costs. 


McOLURS  T.  MoOLURE.  (No^  15488.) 
(Sapreme  Court  of  CaHfomia.   Nov.  20;  X8Blr 

HoBTaAOBs— CoMsroKBATio:*— SumciaxcT. 
Hie  comivomise  by  a  wife  of  ■  sait  fir 
divorce  against  her  hosband,  and  her  ahantei- 
ment  of  her  alleged  ri^t  of  homeHteod  in  bis 
property,  is  a  valid  consideration  for  a  Bwrt- 
gage  executed  hj  the  husband  in  her  faror  tB 
secure  a  not& 

Commission's'  dedsloo.  D^artmeit  L 
Ai^eal  from  sajMrlOT  ooort.  Lake  oountr; 
R.  McGarv^,  Judge. 

Action  by  Frank  HcClnre  against  N.  H. 
McClure.  From  a  Judgment  toe  plalptlg. 
and  from  an  (X*der  densring  &  new  tilil. 
defendant  appeals.  Affirmed. 

Hudson  &  Sayre,  tor  appelant.  Tbomas 
B.  Bond  and  Woods  Crawford,  for  respoad- 
ent 

TANOLIBF,  a  Action  ti>  Coredose  s 
mortgage  executed  by  defoidaiit  tt>  waem 
his  promissory  note  for  f2,(XM>,  made  to  Ui 
wife.  Mrs.  iS,  B.  McC3nre,  and  by  bcr  ss- 
signed  to  tbe  plaintiff,  who  la  the  aon  of  de- 
fendant and  his  said  wife.  Tbe  only  de 
fense  upon  which,  any  point  Is  made  ben 
Is  that  there  was  no  coDsIderatloo  for  the 
note  w  mortgB^  The  Jadgment  was  la 
favor  of  tbe  plaintiff,  and  d^endant  apfMsh 
from  the  Judgment,  and  from  an  order  d^ 
nying  hla  motion  tor  a  new  triaL 

It  is  ccMitended  1^^  counsd  for  an>dlsit 
that  the  evidoice  does  not  JasUty  tiie  flnd- 
Ing  by  the  court  tliat  there  waa  -a.  nta- 
able  and  adequate  conalderatlott'*  for  tbe  a- 
ecutlon  of  the  note  and  mortgage.  Tir 
making  of  the  note  and  mMtgase  waa  oat 
of  the  results  of  a  eompronilBe  of  pendisr 
lawsuits  between  defmdant  and  Ua  wife. 
On  April  B*  1887,  d^endant  and  wife;  «iA 
minor  children,  were  residing  on  tbe  mort- 
gaged premises,  which  were  then  commmUt; 
property  of  the  bosband  and  wife,  but  had 
not  been  edected  or  recorded  aa  a  bme 
stead  by  e^Uuae.  On  that  day,  on  aeoonat  of 
some  difference  between  them,  tha  defend- 
ant angrily  ordered  his  wife  to  leave  tbHr 
home.  Thereupon  they  divided  Gaetr  luratehM 
tomltare  and  prorisimui  oC  tood,  and  ^ 
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left  ber  hoase^  and  went  to  a  bonse  wlileb 
ihe  leased,  about  a  mile  tnm  tbe  mortgaged 
premises,  saying  then,  and  often  afterwards, 
tbat  Bhe  Intended  never  to  letnm  to  w  to 
live  wltb  her  busband;  and  abe  nerer  did. 
A.bout  three  weeks  after  thus  leaving,  ibe 
made  and  filed  ber  declarati<m  of  bomestead 
on  the  mortgaged  premises,,  containing, 
among  other  things,  the  following:  "I  do 
now,  at  tbe  time  of  maUng  this  dedaratton, 
actually  reside  with  my  busband  and  family 
on  the  land,  but  am  temporarily  abiding  off 
«ald  land  and  prMnlses."  On  October  16, 
18S7,  the  defendant  commenced  an  action 
against  his  wife  to  quiet  his  title  against 
ber  claim  of  homestead,  and  to  annul  her 
reoM'ded  declaration  thereof,  aa  a  clond  upon 
bis  title,  on  tbe  ground  tbat  she  was  not 
residing  on  the  land  at  tbe  time  said  decla- 
ration was  made  and  recorded.  On  July  3, 
1888,  the  defendant  commenced  another  ac- 
ti<m  against  bis  wife  for  a  divorce  on  the 
alleged  ground  ot  h&c  willful  desertion.  To 
this  complaint  she  answered,  denying  that 
she  had  willfully  destfted.  eta,  and  also 
filed  a  cross  complaint,  praying  tor  a  divorce 
from  her  busband,  bat  upon  what  ground 
does  not  appear.  On  December  19,  1888,  the 
dlvoroe  case  was  called  for  trial,  when  the 
attorney  for  the  plaintiff  therein  asked  for 
a  recess  for  the  purpose  of  effecting  a  com- 
promise of  the  matters  of  difference  between 
the  parties,  which  was  granted.  During  the 
recess  the  terms  ot  a  compromise  of  the 
action  and  cross  action  for  divorce  and  the 
actl(m  to  annul  the  declaration  of  bomestead 
were  agreed  upon,  and  were  entered  in  the 
minutes  of  the  court  In  connection  with  the 
dismissal  of  those  actions  as  ff^owa:  "Tbe 
plaintiff  appearing  In  poBon  and  by  J,  M. 
Samilton.  Bsq..  and  O.  F.  Flshback  and  8. 
K.  Welch.  Esq.,  and  defraidant  appearing  in 
person  and  by  R.  W.  Crump,  her  counsel, 
and  on  motion  of  counsd  tor  plaintiff  the 
action  of  N.  H.  McOlure  v.  M.  E.  Mcdnre 
is  dismissed,  and  the  cross  complaint  of  tbe 
defmdant  herein  in  this  actlcm  Is,  on  motion 
of  compel  for  defoidant,  dismissed,  and  the 
action  N.  H.  McOnre  v.  M.  B.  McClure,  to 
<iuiet  title  to  real  estate,  is,  by  consent  of 
^Kmnsel,  dismissed;  each  party  in  each  case 
to  pay.  his  own  costs,  respectively.  It  Is 
agreed  between  the  parties  that  N.  H.  Mc- 
Olure  shall  execute  to  M.  E.  McClure  a  note 
for  $2,000.00,  due  one  year  from  January  1, 
1887,  with  interest  at  10  per  cent,  secured 
t>y  mortgage  on  the  inop^ty  claimed  In  tbls 
Action  to  be  community  property,  situate 
near  Upper  Lake,  in  this  county.  M.  E.  Mc- 
Oure  agrees  to  ccmvey  to  N.  EL  McClure  all 
right,  title,  and  interest  in  and  to  said 
property  claimed  to  be  community  property, 
and  to  re^nqi^h  the  bMnesteed  filed  there- 
in by  ber,  and  to  assign  the  policy  of  life 
Insurance  taken  out  by  N.  H.  McGliu'e  for  her 
t>en«flt  to  the  said  N.  H.  McClure,  free  from 
nil  dalma  or  demands  against  him  whatso- 
«Tfir,  oC  record  or  otherwlaei,  Both  parties 


agree  tbat  ea<di  wlU  convey  to  tbe  other  bj 

quitclaim  deed  his  interest  or  protended  Ia- 
tereat  in  the  j^operty  of  the  othor  fai  tlie 
state  of  MissourL" 

Hie  defendant  toitifled  that  be  agreed  to 
this  compromise  reluctantly,  but  was  in- 
duced to  do  BO  by  tibe  advice  of  bis  attnr- 
neya.  Mr.  Gmmp,  the  attorney  for  the  wife 
in  the  divorce  suit,  testified  tbat  Mr.  Fish- 
back,  attorney  tor  tbe  husband  in  that  suit, 
drew  all  the  papers  relating  to  the  com- 
promtoe  in  such  form  as  be  desired,  and  that 
be  thinks  they  were  all  executed  at  tbe  time 
tbe  note  and  m<H*tgage  were  executed;  and 
there  is  no  evidence  to  tbe  contrary.  Nor 
is  tbera  any  evidence  tbat  the  wife  had  not 
fully  performed  her  part  of  the  compromise 
agreement  before  this  action  was  commenc- 
ed, though  it  ia  contended  tbat  tbe  mode 
adopted  by  Mr.  Flshback  to  divest  her  of 
her  alleged  bomestead  right  was  not  effect- 
ual. Tbe  mode  adopted  was  a  conveyance 
by  the  wife  to  the  husband  of  all  her  ri^ts 
and  interest  In  tbe  community  property,  in- 
duding  the  homestead.  It  is  claimed  that 
her  homestead  right  (if  abe  bad  any  such 
rlghQ  could  have  been  diveated  or  aban- 
doned only  by  tbe  Joint  act  of  herself  and 
husband  In  the  mode  provided  by  sections 
1243  and  1241  of  tbe  Qvll  Code,  and  up<m 
this  alone  depends  defendant's  ccmtention 
that  there  was  no  conslderattoo  for  the  note 
and  mortgaga  It  la  unnecessary  to  deter- 
mine what  was  the  effect  of  the  wife's  dec- 
laratlffli  of  homestead,  made  and  recorded 
under  tbe  circumstances  above  stated;  nor 
is  It  necessary  to  determine  what  effect  b^ 
conveyance  to  her  husband  of  all  her  rlgh"t 
to  community  property  had  upon  h^  dis- 
puted right  to  a  homestead.  It  Is  not  ques- 
tioned, nor  Is  it  questionaUe,  tbat  the  com- 
promise agreement  was  a  sufficient  consider- 
ation far  the  note  and  mortgnge  while  It  re- 
mained unresclnded,  and  after  its  terms*  had 
been  perfOTmed  on  the  part  of  the  wife  in 
the  mode  dictated  by  the  busband  through 
bis  learned  attw^eys.  It  not  appearing  that 
she  was  ever  requested  to  perform,  or  re- 
fused to  perform.  In  any  other  mode.  Be- 
sides, she  could  not  have  abandoned  the 
homestead  in  the  mode  prescribed  by  the 
Code  without  the  concurrent  abondonm^t 
thereof  by  her  husband;  nor,  If  the  agree- 
ment required  ber  to  abandon  in  that  m'ode^ 
could  she  have  been  put  in  default  without 
the  ott&r  ot  tbe  busband  to  join  her  In  tbe 
act.  While  tbe  compromise  agreement  sub- 
sisted as  a  valid  contract,  it  remained  a  val- 
id consideration  for  the  note  and  mortgage, 
whether  fully  performed  by  the  wife  or  not 
Dr.  Wharton,  In  his  work  on  Contracts,  (sec- 
tion 533.)  says:  "As  has  been  Incidentally 
noticed,  a  promise  to  compromise  a  claim 
utterly  unfounded  will  not  be  regarded  as  a 
valid  consideration.  •  •  •  It  Is  otherwise 
when  a  suit  is  brought  bona  fide  on  probable 
cause;  and  a  promise  to  compromise  such 
ndt  la  a  Tilld  oonalderatlon,  even  ttaongta  tb» 
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rait  ■hoald  be  hdd  to  be  onfoonded.  Were 
it  otherwise,  tiiere  could  be  no  compromise  of 
ntlcfttlOD,  since  there  la  no  litigation  in 
which  one  or  the  other  party,  if  the  cam  be 
preeaed  to  Judgment,  does  not  fall  to  make 
<mt  his  case.  Not  only  will  such  agreemaits, 
when  there  is  no  fraud,  be  sostalned  by  the 
eourts,  bat  they  are  highly  farored  as  pro- 
ductlve  of  peace  and  good  will  In  the  com- 
munity, and  reducing  the  expose  and  per- 
■isteBcy  of  litigation.  The  mle  is  pecoUarl;^ 
applicable  in  family  settlements,  where  right 
and  wrong  on  both  aides  are  so  often  de- 
pendent on  feeling;  in  which  cases  the 
courts,  miless  there  be  an  imposltlMi,  win 
not  undertake  to  wei^  actnal  gain  or  loss." 
In  this  case  there  is  no  pretense  of  fraud  or 
Imposition,  nor  Is  it  pretraded  that  the  com- 
prtHuised  suits  were  not  brought  and  defend- 
ed bona  fide.  It  la  furthw  to  be  observed 
that  Bfra.  McGlure  died  on  January  SI,  1890, 
two  days  after  having  assigned  ttie  note  and 
mortgace  to  the  pitintlff,  who  had  assisted 
In  mpportlnff  her  after  ber  separation  from 
bar  bnaband.  It  would  seem  that  her  death, 
vo&er  the  drcumstances,  reUeved  defoid- 
ant's  title  fttnn  any  dond  caused  tqr  bar  dec- 
laration ta  bomestead,  though  tbls  question 
la  not  neceaaarily  Inrolved,  and  need  not  be 
decided.  I  think  the  Judgment  and  wder 
shoold  be  affirmed. 

We  emcur:  BBABLS,  0.;  BBLOHBR,  G. 

PBR  OUKIAM.  For  the  reaaona  given  in 
the  foregoing  <^inl(m  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


PEOPUD  V.  mCSOLOSI.  (No.  21.018.) 
{Supreme  Court  of  California.   Not.  20,  1893.) 
LutosHT— PoMsraiOM  or  6TOI.BN  Pbopbbtt— Bv- 

IDBKOB— IXBTBUCnOSBL 

1.  A  tmnk  alleged  to  liave  been  stolen  by 
defendant  was  found  In  a  slianty  which  had 
been  occupied  by  defendant  and  another  for  bct- 
eral  weeks.  The  office  searching  tor  It  found 
it,  with  another  trunk,  under  d^endant's  bed, 
eovered  over  with  old  dotlilng;  and  d^endant, 
when  asked  what  It  was,  repHed  that  it  was 
nothing.  When  ordered  to  open  it,  he  said  he 
did  not  have  the  ker,  but  whai  the  tmnk  was 
examined  the  lock  was  found  to  be  bn^ten,  and 
a  letter  was  found  in  it,  addressed  to  deiFend- 
ant's  brother.  Betn^  asked  whose  name  It  was, 
and  how  it  came  there,  defendant  said  it  was 
his  name,  and  that  he  pnt  the  letter  in  the 
trunk  himself.  Defendant  said  that  the  tnink 
had  been  left  there  two  weeks  before  by  a  man 
whom  he  did  not  know,  and  who  promised  to 
pay  him  for  keeping  it.  It  was  shown  that  the 
trnnk  had  been  stMen  about  two  weeks  before 
it  was  found  in  defendant's  possesion.  Held 
sufficient  to  warrant  a  finding  ttut  defndant 
stole  the  trunk. 

2.  As  the  evidence  deariy  proved  ttiat  the 
trunk  was  fonnd  dther  in  the  sole  possessloD  of 
defendant,  or  the  joint  possession  of  defendant 
and  tlie  person  occaprinK  the  room  with  him, 
the  conrt  properly  refused  to  charge  tliat  if  the 
tmnk  was  only  found  in  a  house  which  defend- 
ant occupied  jointly  with  another,  eqaally  eapa- 
M»  eC  having  committed  the  theft,  then  no  defi- 


nite presnmption  of  guilt  could  be  made  the  ts- 
stmctitn  not  being  aiqdicaUe  to  tkte  tmetf. 

8.  It  was  not  error  for  the  oonrt  to  petE 
a  witoess  to  describe  the  tmnk  found  with  xm 
one  that  had  IwA  stolen,  such  eridencv 
being  given  to  show  that  audi  trunk  had  t-m 
stolen  or  lost 

Oomniisslouers*  dedatcm.  D^artmcnt  I 
Appeal  from  superior  court,  San  B«niatdln» 
county;  George  O.  Otis,  Judges 

Jaralamo  Nlcolost  was  convicted  of  lar 
ceny,  and  appeals.  Affirmed. 

D.  R.  Annable  and  Paris  A  AiMwrtw,  for 
pdlant    Frank  F.  Ostw,  DlsL  Atty^  for  tkt 
People. 

TANOIiOiF,  O.  Hie  dtfendant  and  do- 
vanin  Loia  were,  by  informatloii.  Jointly  s^ 
cnsed  of  the  crime  of  grand  larceny,  coo- 
mltted  by  fdoniously  stealing  and  canrlnfi 
away  a  trunk  and  contents  th»eot,  conn- 
ing of  ladies'  appard,  the  property  of  a  Wm 
Jennie  Petty.  On  a  separate  trial  the  df 
feodant  was  found  guilty,  and  »eiitenced  to 
imprls<nimait  In  the  state'a  prison;  and  bt 
brings  this  appeal  fran  the  Judgment,  aB<! 
from  an  order  denying  his  motkm  tor  a  new 
trial. 

L  Oounsd  for  appellant  contend  tbat  the 
evidence  Is  Insufflclait  to  Justify  the  venScL 
in  that  there  was  no  erldenoe  toiding  ts 
prove  the  defndant  guilty,  ^cept  proof  that 
the  stden  propa*ty  was  found  in  his  poes» 
dtm.  But  I  think  there  was  other  eridencp 
sufficiently  corroborative  of  the  Inferentr 
from  possesston  of  the  stolen  prc^)ert7  to 
Justify  the  verdict  The  trunk  was  found  is 
the  possession  of  defaidant  and  I>na,  hi  i 
small,  rough,  10x14  board  ahanty.  In  wh^ 
they  had  been  living  only  about  four  weeti. 
In  the  town  of  Riverside,  San  BemanliDP 
county,  by  J.  W.  DldEson,  the  marshal,  and 
F.  P.  Wilson,  oonstaUe,  of  that  lown.  Thf 
shanty  had  but  me  window,  and  that  was 
daAmed  boards  naUed  on  the  inside, 
and  a  gunny  sack  on  the  outside.  The  mar- 
shal, while  seardilng  for  the  trunk  in  tli' 
shanty,  and  In  the  presaioe  of  defemdsnt  aT»\ 
lifflia,  discovered  something  under  their  bed 
<m:  bunk  covered  with  a  qtillt,  gum  coat,  sod 
other  (dd  dotblng,  and  asked  defendant  what 
It  was.  Defendant  answered,  "Oh,  nothlcfr' 
The  marshal  then  pulled  ok  tbe  coven^c- 
and  discovered  two  trunks,  one  ot  which 
was  Miss  Fetty's  trunk,  and  OTda«d  6e- 
fendant  to  open  It  Defaidant  said:  "It 
ain't  my  trunk.  I  cannot  <qtai  It  up.  1 
haven't  got  any  k^  to  the  tmnk.**  Upon 
examlnatloa,  Uie  maisbal  discoravd  tiiat 
the  lock  had  been  broken,  and  he  opened  the 
trunk,  and  found-  therein  an  envelope  ad- 
dressed as  fi>Uows:  "Mr.  U  Nlooloat  Ha 
105  Upper  Main  St,  Los  Angeles*  GaBt" 
Being  asked  wlmse  name  that  was,  and  how 
it  came  tber^  defendant  said:  TTbat  Is  nr 
name.  I  wroto  It  and  put  It  ttiers  two  cr 
three  days  ago."  Being  reminded  that  be 
bad  stid  bs  ooold  not  com  tte  tn^,  sod 
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asked  to  eiplflln,  he  aald  nothing.  The  ad- 
dress  on  the  envelope  was  that  of  hU  broth* 
er.  Dedtwdant  farther  told  the  marahal  that 
the  tmnka  were  bEooght  there  about  two 
weeks  before  by  a  man  who  drove  np  with 
a.  light  spring  wagon  and  a  gray  horse,  whom 
he  had  never  seen  before  nor  since,  and  who 
told  defendant  that  he  (the  atrangar)  wotUd 
like  to  leave  those  tmnka  there  for  a  few 
days,  and  that  he  would  call  for  them,  and 
pay  for  the  trouUe  of  keeping  them;  and 
tboKupon  he  (defradant)  and  hla  partner 
(Lena)  carried  the  trunks  into  their  cabin. 
PefendaiLt  also  said  he  bad  not  been  doing 
anything  since  he  came  to  Riverside;  that 
he  had  come  up  from  Ixm  Angeles  to  pick 
orangea  It  was  prored  that  Miss  Fetty's 
trunk  had  been  stolra  about  two  weeks  be- 
fore It  was  fbund  In  the  possession  <rf  de- 
fendant and  Lena.  Tbeee  drcomstances  of 
tbemselTes  were  soffldait  to  excite  a  r&ey 
atrong  snqddon  of  defeaidanfa  guilt,  even 
though  It  had  not  been  known  that  Miss 
Fetty  or  any  other  person  had  lost  a  trunk, 
and  together  with  the  proof  that  the  trunk 
bad  been  stolen,  and  found  In  the  possession 
0f  the  deflokdant*  JusUfled  the  verdict  ct  the 
^ry.  Petvle  Ohambers,  18  OaL  883; 
People  T.  Ydaide,  60  OaL  457. 

2,  The  deCmdant  asked  the  court  to  In- 
struct the  Jury  that  If  the  trunk  waa  "only 
found  lying  In  a  house  or  room  In  'oiilcb  he 
(defendant)  Ured  jcdntly  with  anothor  egnal- 
ly  capable  of  bavlng  committed  the  theah, 
th«i  no  definite  presomptkn  of  guilt  canld 
be  mad&"  Had  the  evidence  tended  to 
prove  only  that  the  trunk  waa  found  in  a 
room  occupied  by  defendant  and  Lena,  with- 
out showing  any  connection  or  relation  be- 
tween them,  or  how  the  trunk  came  there, 
perhaps  It  would  hare  been  Insufflctent  to 
prove  possession  of  the  trunk  by  the  defwd- 
ant,  individually  or  Jointly  with  Lena,  In 
which  case  the  instruction  asked  might  liave 
been  proper.  But  the  evidence  Is  clear,  and 
without  conflict,  that  the  trunk  was  found 
either  solely  In  possession  of  defendant,  or 
In  the  joint  possession  of  defendant  and 
Lena.  This  waa  admitted  by  the  defendant 
who  testified  that  he  and  Lena  had  volun- 
tarily takoi  it  Into  their  room,  and  kept  It 
there  about  two  weeks.  Therefore,  the  In- 
struction asked  was  not  applicable  to  Hie 
evidence.  It  falsely  assumed  that  there  was 
evidence  by  which  the  jury  might  have  been 
Justified  In  finding  that  the  trunk  "was  only 
found  lying  In  a  house  or  room"  occupied 
jointly  by  defendant  and  another,  wh^^aa. 
It  was  clearly  proved  tiiat  the  trunk  was  not 
fmly  thus  found,  but  that  It  bad  been  taken 
and  kept  there  by  the  voluntary  assistance 
of  the  defendant,  and  was  In  bis  poesesdML 

3.  While  Dickson  was  testifying  for  the 
people,  he  spoke  of  and  described  the  other 
trunk  found  with  Miss  Fetty's  trunk  under 
defendant's  bed.  DefoidaDt's  attorney  ob- 
jected to  "his  saying  anything  In  regard  to 


any  otiter  trunk  than  the  one  described  In 
the  complaint,  cn  the  ground  that  It  Is  Ir- 
relevant, Immaterial,  snd  Incompetent,  and 
having  a  tendency  to  prove  the  commission 
of  another  crime."  It  Is  contended  that  the 
court  erred  In  ovorullng  this  objection.  No 
evidence  was  given  or  offered  tending  to 
prove  the  other  trunk  had  been  stolen  or 
lost  It  waa  merely  described  as  one  of  the 
things  discovered  In  close  proximity  to  the 
stolen  trunk,  as  were  the  quilt  gum  coat, 
and  other  old  clothes  with  which  the  trunks 
were  covered.  I  think  the  court  did  noi 
err  in  permitting  a  mere  description  of  all 
things  found  with  the  stolen  trunk  under  tne 
defendant's  bed.  I  think  the  orOer  and 
Judgment  should  be  affirmed. 

We  amcur:  HATNES,  O.;  BBLOHBR,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  forcing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


In  re  WBRINGBR'S  BSTATB.  (No.  19,184.) 
(Snprone  Oourt  oC  GaUfomla.  Nov.  25,  1893.) 

BUBBABD  AMD  WiTB  FROVI8IONB  FOR  WiFB  — 
MSDIOAI,  AtTBNDAHCE— FUNEKAL  EXFSNSEB  ASD 
MONDVBHT — AdKINIBTRATOK'S  ACCOUKT. 

1.  A  husband  who  has  means  being  declared 
liable  by  Civil  Code,  5  174,  for  his  wife's  anp- 
port,  her  estate  ahonld  not  be  charged  with  the 
expense  of  doctors,  nurses,  and  medicines  ob- 
twied  ^  him  for  her  in  ho*  last  Ulnesa. 

2.  Brror  In  allowing  an  Item  la  an  adraln- 
Istratw's  aeoount  for  fandly  allowance  will  not 
be  presumed,  but  as.  In  case  the  court  made  ao 
order  granting  family  allowance  authorizing  pay- 
ment of  the  amount  named  In  the  account  no 
voucher  would  be  necessary,  mx9  alleging  error 
must  show  that  such  order  was  not  made. 

3.  A  husband  Is  liable  tor  the  funeral  ez- 
jmises  of  his  wife,  and  therefcsv  her  admlnis* 
trator  riiould  not  be  allowed  for  expoiditureB 
therefor. 

4.  While  a  husband's  duty  to  give  Us  wife 
decent  burial  taciodes  the  plaang  of  some  mark 
of  identificatiou  over  her  burial  i^ace,  still  if 
he  was  poor,  and  she  left  a  considerable  estate, 
the  court  migbt  allow  a  reasonable  amount  ftoai 
her  estate  towards  a  numument 

D^HUrtment  1.  Appeal  from  superior  court, 
Kern  county;  A.  R.  OonkUn,  Judge. 

Accounting  by  the  administrator  of  Lucy 
Weringer,  deceased.  From  a  decree  settling 
the  account  Iwr  distributees  appeal.  Be* 
versed. 

Mahon  &  Laird,  for  ^ipdlanta  B>.  Brand- 
age,  for  rrapond«it 

t  PATERSON,  J.  This  Is  an  appeal  from  a 
decree  settling  an  annual  account  of  the  ad- 
ministrator. Among  the  Items  allowed  were 
the  following:  "Dr.  Oook,  medical  services 
last  Illness,  (45.60;  Dr.  Fergnsson,  same, 
$10.fiO;  Dr.  lU^ers,  same,  fSO;  Blodget  ft 
Dudley,  drugs,  $18.36;  Mary  Dougherty, 
ntufie  last  Illness,  926."  We  think  the  objec- 
tions to  these  Items  were  pn^^y  taken  by 
the  oontestant  and  that  they  ware  Improp 
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erly  aBowed.  Sectk>n  174  Clrll  Oode:  Gw- 
lach  T.  Terry,  75  CaL  290,  17  Pac.  Rep.  207. 
The  administrator  testified  as  follows:  "Be- 
tore  and  at  the  time  that  my  said  wife, 
Lucy  Werlager,  died.  I  was  engaged  In  bnsi- 
nesB  In  BaJtersfleld,  and  was  handling  large 
snms  of  money.  I  also  owned  considerable 
valuable  real  estate  and  perswial  property. 
I  called  In  the  doctors  to  attend  to  my  wife 
during  her  last  lUness.  The  nurse,  Mary 
Dougherty.  I  hired  to  wait  npon  and  care 
for  my  wife  during  her  last  Illness."  At 
oommm  law  the  husband  was  bound  to  bury 
his  deceased  wife  In  a  suitable  manner,  and 
was  boimd  to  defray  the  necessary  funeral 
expensea  Although  the  role  Is  not  universal 
in  this  country,  It  prevails  In  most  of  the 
states.  Schouler,  Dom.  ReL  1 199.  The  duty 
Is  one  which  is  involved  In  the  obligation  of 
the  husband  to  maintain  the  wife  while 
U7ln4^  He  has  the  contrtrf  of  the  body  of 
bis  deceased  wife,  and  must  care  for  the 
same,  and  may  select  a  proper  place  for  the 
Intermit,  regardless  of  the  wishes  of  her 
parents  or  other  relatlTea.  Staples'  Appeal, 
52  Conn.  426;  Smyley  T.  Reese,  S3  Ala.  89. 

It  Is  claimed  by  appellants  that  the  court 
improperly  allowed  the  Item  of  (2,000  on  ac- 
count oi  family  allowance,  but  there  ia  noth- 
ing In  the  record  upon  which  such  conten- 
tion can  be  sustained.  The  court  may  have 
made  an  order  granting  family  allowance 
which  authorlmd  payment  by  the  adminis- 
trator of  the  amomit  named,  and,  that  being 
BO.  no  voucher  was  required.  Emv  must  be 
ibown;  It  cannot  be  prc^mmed. 

The  court  allowed  an  Item  of  |670  for 
"funeral  eipenses  and  monument."  It  does 
not  appear  how  much  of  the  Item  was  for 
the  monument.  Whether  not  the  ad- 
ministrator ought  to  have  been  allowed  any- 
thing on  account  of  the  monument  depends 
upon  drcmnstances.  Included  In  the  obli- 
gation to  give  his  deceased  wife  decent  burial 
(s  the  duty  of  placing  some  mark  of  tdentlfl- 
catlwi  over  her  last  resting  place.  If  the 
husband  be  poor,  and  the  deceased  leave  a 
conMderable  estate,  the  former  ought  not  to 
be  expected  to  contribute  much  to  a  monn- 
ment;  and  it  would  be  proper  In  such  a  case, 
we  think,  for  the  court  to  flx  a  resaonable 
amount  to  be  allowed  for  that  purpose.  The 
amount  allowed  for  the  expenses  of  the 
funeral  and  a  monument  should  be  governed 
by  the  custom  of  people  of  like  rank  and 
condition  In  sodety;  a  distinction  being 
made  In  this  respect,  however,  between  sol- 
vent and  insolvent  estates.  2  Woemer, 
Adm'n,  I  359.  The  order  Is  affirmed  as  to< 
the  family  allowance,  bat  la  reversed  as  to 
the  other  Items,  and  the  cause  Is  remanded, 
with  directions  to  the  court  below  to  hear 
the  parties  further,  and  determine  the  matter 
In  accordance  with  the  views  her^  ex- 
prawfl. 

We  oonenr:  HARRISON,  J.;  GAROUT- 
TB,  2. 


PEOPLE  T.  WSIGBB.   CNot  TUOir. 

(Supreme  Court  of  CafiCotBte.    N«v.  S.  A 

Paub  PasTEXSBs  —  InoxT  or  EhvuMXTH 
MiMio»  Lx  Civn,  AonoK. 

1.  On  trial  for  violmtioii  of  Fca-  O.a 
532,  which  denouDces  as  a  criminal  "^-^  i 
•on  who  knowingly  and  dgoignrfiy.  by  ft^ 
frmodnlent  represeotatiaM,  diefra.Bds  arjr  j 
poaon  of  property,"  it  is  do  defense  ti..  i 
fendant  had  no  intent  to  defrand  wh«c  t' ' 
tafned  goods  by  false  representations,  b-::  :i 
intended  to  pay  for  the  goods,  and  felc 
bis  ability  to  do  oo  wlien  the  bill  wooU  be  i 
due. 

2.  The  fact  that  d^endant  testified  '- 1 
InmlTency  praoeeding  in  obedfMw  to  •  mi 
did  not  d^vive  him  of  his  rigbt  to  refue  i 
Bwer  questioQs  tending  to  criminate  hiK.  li 
an  admission  made  by  him  In  such  procc^'  :1 
Tolantary.  and  competeat  evidence  in  a  rrz  a 
prosecation  anbseqaently  inaugurated,  vb-^-  ■ 
WBB  not  Id  custody,  or  charged  with  a  eni-i 
offense,  when  he  mode  sach  odmiasaon. 

Commlssiaaers'  decMon.  I>epartnicBi 
Appeal  ttom  mpeikw  ooort.  Saoawa 
county;  A.  P.  OatUn,  Jndaa. 

Cliailea  Welgtf  waa  coDvlcted  oC  obcateq 
goods  by  fftlw  pretcsueo,  and  appeala  M 
firmed. 

HoU  &  Dunn,  for  appelant.  BVaaklXBia 
and  Atty.  Qen.  Out,  tot  ttie  People. 

TZUfPLE,  C  Appeal  frtMn  tbe  JaSgia^- 
and  from  an  order  denying  a  new  trial 

The  defendant  was  conTfeted  of  tbe  off«e* 
of  obtaining  goods  by  false  oAd  fnsft 
loot  pretenses.  He  vraa  proeecnted  b>- 
sectlon  532  of  the  Penal  Ooa«,  whidi  ^  I 
nounces  as  criminal  "every  person  vt 
knowingly  and  detfguedly,  by  false  or  fm- 
ulent  representations  or  pretensea.  de€ru^ 
any  other  person  of  money  or  propwtj 
On  the  trial,  defendant  teatifled  tn  kit  or. 
behalf  to  the  effect  that  he  had  no  Intenikc. 
when  he  obtained  the  gooda,  oC  defrandiu 
the  Sharpleas  firm;  that  be  fully  tnteoM 
paying  for  the  goods,  and  felt  perfectly  v> 
of  his  ability  to  do  so,  what  tlie  UD  mdi 
become  due.  The  court  instmcted  the  jcr 
upon  the  subject  of  criminal  Intent  ss  t<t 
lows:  "Tbe  Intent  neeceoary  to  constitDtetk 
otteise  charged  in  this  case  la  the  tnteat  c 
procure  a  credit,  whweby  poaseaalon  of  pccf 
erty  was  obtained.  It  is  not  tbe  tntot  k 
pay  for  such  property  after  having  thus  pr> 
cored  It  Such  int^t— the  ooa ,  lost  do- 
tloned-^does  not  ahitHA  the  d^eaidant  froc 
the  Qonsequences  of  the  intent  first  bks- 
tlwed.  So,  if,  upon  a  conslderatkMi  «f 
the  evidence,  you  are  satisfied  bcjood  n- 
BcmaUe  doubts  that  the  defmdant  IntotM 
by  the  representations  which  it  la  admins^ 
he  made,  and  which  he  admitted  he  kM« 
were  not  tme,  to  Sharpieaa  Broa^  to  obah 
the  property  alleged  to  have  been  recetrri 
by  him,  and  did  re<%lve  such  pn^wly-  tk£ 
he  Is  guilty  of  the  offense  charged,  era 
though  he  Intended,  when  he  made 
representations,  to  pay  for  the  goods  viM 
the  bills  for  them  became  doe.   Tlie  obttla 
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lug  at  goods  Ixf  neb  ftlse  representations  1b 
fraudoloit,  and  tile  flrauduleat  character  of 
such  transacdoa  Is  not  changed  bj  tbe  tact 
that  th»e  may  have  beoi  an  intuition  at 
the  time  to  pay  for  the  goods.  The  reason  of 
what  I  have  just  stated  to  yon  will  be  appai^ 
«nt  to  your  minds  con^derlng  ttte  fact 
that  In  Teiy  few  cases-^iiiaps  In  ncme— 
could  a  man  be  convicted  of  this  act  of  ob- 
talntau;  mon^  or  property  under  fiUse  pre- 
tenses, If  he  conld  make  It  apparent  that,  not- 
withstanding his  obtaining  the  money  w 
pn^terty,  he  would  make  It  good  at  some 
future  time  by  restoring  the  property  or  pay- 
ing the  money.  I  have  been  thus  partlcolar 
of  speaking  of  the  Intent  here  for  the  reason 
that  I  desire  tiiat  yon  wUl  not  be  led  Into 
any  confusion  on  that  snbject;  and  I  repeat 
that,  while  It  may  hare  been  the  Intention  of 
the  defendant  to  pay  for  the  goods,  that  In- 
tention constitutes  no  defense,  If,  at  the  time' 
when  he  made  the  representations,  he  made 
them  for  the  purpose  of  obtaining  the  goods, 
or  obtaining  the  credit  on  which  he  recdved 
the  goods."  The  jmy  bad  already  been  told 
that  to  constitute  the  ofFense  there  must  ex-' 
ist  the  Intmt  to  defraud;  tliat  there  must 
be  actual  fraud  committed,  and  acoompll«hed 
by  the  use  of  false  pretmses,  made  for  the 
purpose,  and  the  owner  must  haye  been  In- 
duced to  part  wltii  bis  properly  by  ttie  fnuid. 
Oouusel  dalms  tiutt  this  tautmcUon  to  eno- 
neous,  and  ccntraty  to  the  statote,  wMcb 
he  contends  does  not  denomue  as  criminal 
obtaining  coods  by  fblse  pret^ises,  bat  sim- 
ply the  act  of  defrauding  another  by  obtain- 
ing goods  In  that  mode;  that  If  deCsnduit 
obtained  the  goods  with  the  honest  Intent 
of  paying  for  them  according  to  the  con- 
tract, and  believed  himself  able  to  do  so,  he 
lias  not  defrauded  the  Sharpleas  firm,  al- 
though he  obtained  the  goods  by  false  pre- 
tenses. In  the  assmnptlcML  that  It  mnst  be 
lield  that  defendant  did  not  Intend  to  defraud 
the  Sharpless  firm  If  be  intended  at  the  time 
to  pay  for  the  goods  accordtaig  to-  the  con- 
tract of  sale,  and  truly  beUered  that  he 
was  able  to  do  so,  I  think  counsel  to  In  er- 
ror. DecepUcm,  deliberate  practiced,  for 
the  purpose  of  gaining  an  unfair  odrantage 
of  another,  to  fraud.  Goods  ootained  by  such 
practioes  are  obtained  by  fraud.  One  de- 
prived of  his  pn^erty  by  such  means  to  de- 
frauded. By  the  false  pretenses  the  Sbaip- 
Icss  firm  was  made  to  b^eve  that  defendant 
bad  a  capital  of  ¥12,000  cash,  and  owed  noth- 
ing, whereas  he  had  at  the  most  not  more 
than  94,000,  and  owed  $10,000.  Relyhig  upw 
this  false  statement,  they  parted  with  their 
goods.  They  were  unwilling  to  do  this  up- 
on bto  mere  promise  to  pay,  without  proof  of 
Ato  ablUly  to  do  sa  Hto  Intention  to  pay, 
-the  law  presumes  trom  the  fiict  of  the  pur- 
-chasew  13ie  crime  omsists  In  the  false  stote- 
jnent  In  regard  to  abili^  to  do  that  wbl^ 
-the  law  would  eomp^  him  to  do  If  be  pos- 
•essed  the  financial  ability.  Although  suffl- 
^mently  obvious  upon  reason,  there  an  abun- 


dant authorities  for  this  position.  In  TDngland 
the  rule  was  declared  in  Queen  v.  Naylor, 
L.  R.  1  Cr.  Cas.  4.  In  that  case  a  special  ver- 
dict was  rendered,  in  whI<A  the  juiy  found, 
auKHig  other  facts,  that  defMdant,  wbsm  be 
obtained  the  goods,  Intended  to  pay  when  It 
should  be  In  his  power  to  do  so.  The  case 
having  been  reserved  for  ctmslderatlon  be- 
fore the  court  of  crown  cases  reserved,  the 
oplziicm  was  as  follows:  "We  are  ail  of  the 
opinkHB  that  thto  o(mvlctk»  must  be  af- 
firmed." Th&x  was  no  essmtial  difference 
in  the  statutes.  The  oondlUon  of  the  cases 
In  this  country  upon  thto  subject  to  well 
stated  in  BunUan  t.  State,  16  Tex.  App.  51C, 
as  f<dlows:  "Again,  It  to  contended,  'If  de- 
fendant intended  to  icffood  the  money  and 
return  the  pledge  at  the  time  be  obtained 
the  money,  then  be  to  not  guUty  of  swln 
dling,*  and  that  It  was  error  In  the  diarge  «f 
the  court  that  the  jury  was  not  so  Instructed. 
The  crime  d«iounced  In  the  statute  to  tiie 
obtaining  by  false  pretoiaes.  As  was  said 
In  State  v.  That(4ier,  35  N.  J,  Iaw,  446, 
The  defei^snt's  ablUty  or  hto  ultimate  la- 
tentlMi  to  do  what  the  law  would  compd 
him,  aa  the  principal  debtor,  to  do,  cannot 
save  him.'  And  the  language  of  the  sn- 
preme  court  of  Massacbnsetta  is  equally  ex- 
plicit: "Xbe  Intent  to  defraud  to  ttae  Intent, 
by  the  use  of  such  false  means,  to  Induce  an- 
other to  part  with  his  possesricn,  and  con- 
fide It  to  defendant,  wben  ba  wovdd  not  oth- 
erwise have  done  so.  Nrttlier  the  prom- 
ise to  pi^,  nor  the  intention  to  do  so.  will 
derive  the  lUse  and  fraudulent  act  In  ob- 
taining It  of  Its  criminality.'  Gom.  t.  Tec- 
ney,  97  Mass.  60;  Com.  v.  Mason.  105  Mass. 
163.  The  offense  to  complete  when  tiM  prop- 
erly or  money  has  been  obtained  hy  such 
means,  and  would  not  be  purged  by  subse- 
quent restoration  or  repayment  Evldsoee  «f 
the  aMllty  to  make  tbe  r^iayment  to  there- 
fore Immaterial  and  Inadmlssltda  Tbe  pos- 
sessicm  of  the  means  of  paymoit  to  aatinftr 
constotent  with  tbe  fraud  charged."*  I  think, 
therefwe,  tiie  court  did  not  err  la  glrtng 
the  Instruction.  In  hotdlng  tbto.  It  to  not 
necessary  to  agree  with  the  reason  glren  by 
the  learned  Judge  for  tbe  rule.  That  state- 
moat  could  not  have  Injured  tlie  defendant 
It  will  fcdknr,  also,  that  dtfendant^s  ob- 
Jectim  to  tiie  Information  cannot  be  m» 
talned. 

Upon  the  trial  the  proseeaticm  oBereA  In 
evidence  a  copy  of  a  depodtion  oi  the  de- 
fendant In  the  proceeding  In  Insolvency,  It 
was  admitted  that  defendant  liad  filed  bis 
.  petition  (n  Inscdvency;  that,  wblle  such  pro- 
ceedings were  pending,  defendant  was  dted 
to  answer  concerning  his  property;  and  that 
the  deposition  offered  was  the  testimony 
glv«n  1^  him.  But  defendant  objected  to  It 
as  evidence  on  the  ground  that  It  was  In- 
competent, and  that  the  statements  regard- 
ed as  admissions  or  confessions  were  not 
voluntary.  The  objection  was  overruled, 
and  defendant  excepted.  Tbe  depoaition  was 
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read,  and  showed  by  defendant's  statements  ■ 
that  when  be  made  the  representations  In 
question  he  had  only  about  (3,500,  and  owed 
|9,000.  This,  of  coarse,  proved  that  the  rep- 
resentationa  were  false,  and  that  defendant 
knew  It.  No  case  was  cited,  nor  hare  I 
found  any.  In  which  It  has  been  hdd  that 
statements  made  by  a  witness  in  a  dvil 
case,  when  the  witness  Is  not  In  custody, 
and  has  not  been  charged  with  a  criminal 
offense,  Tolnntarily  given,  are  not  competent 
evidence  against  him  in  a  prosecntion  sub- 
seQnently  Inaugurated;  and  the  statements 
are  Toluntary  If  he  might  have  objected  to 
answering  on  the  ground  that  it  would  crim- 
inate him,  and  failed  to  do  so.  1  Blsh.  Crlm. 
Proc.  i  1255,  lays  down  the  rule  thus:  "The 
answers  and  other  testimony  which  are  vol- 
untarily given  as  a  witness  in  any  case  or 
proceeding,  dvlI  or  criminal,  as  before  a 
commissioner  in  bankruptcy,  a  committee  of 
the  legislature,  a  committing  magistrate,  a 
grmnd*Jury,  a  coroner,  a  flre  inquest,  or  any 
court  in  an  ordinary  lawsuit,  are,  as  admls- 
alfms  w  confessions,  competent  against  him 
on  any  Issue  In  a  criminal  case  to  which 
they  are  pertlnott"  See,  ahK^  1  Oreoil.  B>r. 
i  2^  The  question  has  been  discussed  in 
numerous  cases,  and  the  rule  seems  clearly 
established,  as  stated  In  HeodriekBon  r.  Peo- 
ple. 10  N.  y.  18.  "that  where  a  witness  an- 
swers questions  vpoa  examination  up<m  a 
trial  tending  to  criminate  himself  and  to 
which  he  might  have  demurred,  his  answers 
may  be  used  for  all  puri>osea  2  Starkle»  Br. 
50;  Bosc  Crlm.  Er.  45.  Sndi  answers  are 
deemed  voluntary,  because  the  witness  may 
refuse  to  answer  any  question  ^dlng  to 
criminate  falm.  If,  bowerer,  he  should  be 
compelled  to  luiswer,  after  dalmlng  hta  prlr- 
Oege,  his  answer  win  be  considered  com- 
pulsory, and  cannot  be  given  In  evidence 
against  him.**  The  tect  that  defendant  testl- 
fled  In  a  {sroceedin^  In  insolvency,  and  ap- 
peared In  obedience  to  a  dtatlcm,  did  not  d^ 
Iffive  him  of  tiie  privilege.  His  statements 
must  therefbre  be  cmiddered  vt^nntary.  It 
Is  hardly  necessary  to  say  that  had  the  de- 
fendant, at  the  time  be  testified,  been  In 
custody,  or  had  flie  criminal  charge  then 
been  p^ding  against  him,  and  those  charges 
under  examination,  a  different  questlm 
would  have  been  presented.  I  recommend 
that  the  order  and  Judgment  be  afllrmed. 

We  concur:  SBARLS.  a;  HATNBS,  a 

PBR  GURIAM.  For  the  reasons  given  In 
the  fwegolng  opinion,  the  <a<let  and  Judg^ 
ment  are  affirmed. 


OARRAHBR  v.  SAN  FRANCISCO  BRIDGE 

00.   (No.  15,049.) 
(Snpreme  Court  of  California.  Oct.  25,  1893.) 
IU.iiJtoAi>8 — Crossinos — BoRSE  Frioqtbnkd. 
1.  Plaintiff,  driving  a  horse  and  cart,  ap- 
praadied  defenaants  cnmlnc.  when  a  train  ap- 


peared on  the  croBsing  two  feet  from  the  horse, 
the  engine  being  behind.  The  hone  shied.  *ml 
upset  the  cart.  There  was  a  coal  shad,  whkk 
was  within  seven  feet  of  the  rrmwing.  and  ob- 
structed a  view  of  all  can  more  than  caglu  fed 
from  the  crossing.  The  evidence  bm  to  dgnih 
was  conflicting.  Defendant  generaUy  • 
flagman  near  ttie  crossiBg,  and  the  mgtn»tr  t» 
tified  that  the  flagman  signaled  him  that  dm 
way  was  dear,  from  a  place  behind  the  cotl 
shed,  where  the  flagman  and  plaintiff  ooold  mt 
have  seen  each  other.  Beid,  that  a  verdict  far 
plaintiff  could  not  be  disturbed. 

2.  Defendant,  having  a  contract  to  bolld  t 
length  of  sea  wall,  was  hauling  sand  for  fiUinc 
In  a  train  of  cars  on  a  temporary  track  alou 
the  water  front,  said  train  maldng  about  20 
trips  a  day.  Subcontractors  were  tmnling  gtm 
and  other  material  In  large  quantities  by  tean 
on  a  road  crossing  over  said  track.  Befi,  thtt 
a  charge  that  said  erosdng  was  not  a  liighwiy 
crossing  was  irrelevant  on  the  questioa  of  de- 
fendant's liability  for  injuries  to  one  of  ibs 
teamsters. 

3.  A  teamster  driving  a  horse  and  cart  oa 
a  road  crossing  a  railroad  track,  who  is  injond 
by  his  horse  shying  at  the  train.  It  not  debarred 
from  recovery  hy  die  ftust  that  the  hone  wai 
fri^tened  the  ordlnaiy  movenient.  n^sa 
or  appearance  of  the  train,  if  it  further  appesr 
that  the  horse  was  ordinarily  well  broken  ud 
gentle,  and  was  permitted,  by  d^OKlan^s  ne^ 
gence  In  rnnnlog  the  train,  to  come  so  ckMe  ts 
the  oosdng,  before  he  or  Ids  driw  saw  the 
tndn,  that  said  ordinary  movennt  aatmsHr 
frightened  him. 

OomndssloiterB*  dedtfon.  DefMrtment  L 
Appeal  from  superior  court,  dty  and  county 
of  San  Frandseo;  9L  B.  Mshon,  Judgs. 

Actltm  by  Mtdisd  Oazraber  agaiiist  the 
San  Frandseo  Bridge  Company.  Judianem 
for  plaintiff.  Defendant  appeals.  Affirmed. 

For  r^Mvt  (Mt  former  vwmI*  >ee  22  Fac 
Rep.  4S0. 

R.  Percy  Wright,  for  appellant.  Gary  ft 
Sullivan,  for  appellee. 

VANGLIBF,  O.  Action  to  recover  dam- 
ages for  a  personal  injury  to  plaintiff  aUpg>^ 
to  have  been  caused  by  the  ne^Hgence  of  de- 
fendant The  cause  was  tried  by  a  Jury, 
whose  verdict  was  tor  the  plaintiff,  assess- 
ing the  damages  at  $1,000,  and  judgment  sc- 
cwdlniiy.  The  defendant  has  appealed  tnm 
the  Judgment,  and  from  an  order  denyin=  i 
new  trial  The  case  was  here  on  a  former 
appeal  from  a  similar  Judgment,  and  was  re- 
versed, on  the  ground  of  error  In  an  Instmc 
tlou  to  the  Jury.  81  Cat  98,  22  Pac  Rep.  480. 
The  d^endant  had  a  contract  with  tb« 
board  of  harbor  commlsslMiers  to  ccmstract 
a  section  of  the  sea  wall  on  the  water  front 
of  the  city  of  San  Francisco,  which.  amon« 
other  things,  required  the  defendant  to  fill 
with  sand  and  rocks  a  strip  between  the  wall 
and  shore.  The  sand  for  this  filling  was  ob- 
tained from  Black  Point,  and  thence  trans- 
ported by  the  defendant  to  the  place  to  be 
flUed  (a  distance  of  a  mile  and  a  half)  on  a 
temporary  railroad,  by  means  of  a  train  of 
12  to  16  cars,  propelled  a  steam  locomo- 
tive. The  rock  to  be  filled  in  was  hauled  by 
teams  from  Telegraph  EQll.  Cnmmings  ft 
Co.  had  a  subcontract  with  defendant  to 
hanl  the  rock,  or  a  portion  of  it,  and  em- 
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>Io7ed  the  plaintiff  as  one  of  tlie  teamsters 
'or  tbat  porpose.  The  road  on  which  the 
KKk  was  hauled  crossed  the  railroad  track 
Lt  a  point  where  the  latter  ran  along  the 
voter  front  While  plaintiff  was  returning 
vitfa  the  horse  and  cart  he  was  drlTlng, 
Lfter  having  delivered  a  load  of  rock,  and 
Laving  approached  very  nearly  to  the  cro«»- 
ng,  the  foremost  car  of  the  sand  train 
>as8ed  over  the  crossing,  and  frightened  his 
lone.  In  attempting  to  l>ack  or  torn,  the 
lorse,  cart,  and  plaintiff  were  precipitated 
Dto  an  open  excavation,  whereby  the  plain- 
iff*s  wrist  was  broken.  The  engine  was  not 
n  front  of  the  train,  bat  at  the  rear,  posh- 
ng  or  backing  it  Plaintiff  testified  that, 
ivhen  the  foremost  car  came  npon  the  cross- 
ng,  he  jndged  the  horse's  bead  was  within 
:wo  feet  of  the  car.  A  coal  boose  and  tool 
lOOBe  stood  <Hily  fonr  to  seren  feet  from  the 
Toesing,  which,  according  to  plaintiff's  tea* 
imony,  prerented  him  from  sedng  the  ap- 
proaching train  imtil  it  came  within  seven 
tr  eight  feet  of  the  crossing,  and  from  a  dia- 
gram famished  by  defendant  It  appears  that 
:hls  may  have  been  tme;  yet  it  was  contra- 
licted  by  witnesses  on  the  part  of  the  dft- 
'endant  The  evidence  was  also  conflicting 
Ls  to  whether  any  signal  of  the  approach  of 
:be  train  was  given  by  whistle  or  belL  The 
lefendant  generally  kept  a  flagman  near  that 
;>olnt,  and  the  engines  on  the  train  testified 
:hat  on  the  occasion  of  the  accident  the  flag- 
man signaled  him  -that  the  way  was  dear, 
rhere  Is  also  a  substantial  conflict  of  evl- 
jence  as  to  whether  plaintiff's  net^gence 
contributed  to  his  Injury.  The  Intervening 
?oal  bouae  on  the  Hue  of  sight,  which  the 
evidence  strongly  tends  to  prove,  is  suflldent 
>f  Itself  to  establish  a  conflict  on  this  issue, 
[t  follows  that  the  order  denying  a  new  trial 
nnnot  be  reversed  on  the  ground  that  the 
rerdict  Is  not  Justified  by  the  evidence.  The 
Qsost  that  reasonably  can  be  claimed  by  ap- 
pellant is  that,  on  the  Issue  as  to  pontribn- 
tory  negligence,  a  preponderance  of  the  evl- 
lence,  as  It  api>eara  in  the  record.  Beenu  to 
be  in  favor  of  the  defendant 

The  erroneous  instruction  on  account  of 
which  the  former  judgment  was  reversed 
was  not  repeated  on  the  new  trial,  but  ap- 
pellant contendB  that  the  court  erred  on  the 
new  trial  In  refusing  to  give  the  following 
instruction,  requested  by  defendant:  **Tbe 
railroad  crossing  near  which  the  plaintiff 
was  injured*  spiAen  of  in  the  testimony  here, 
was  not  on  any  public  street  It  was  on 
a  p(H^on  of  section  six  of  the  sea  wall,  then 
Id  course  of  construction  by  the  defmdant 
San  Francisco  Bridge  Company,  and  nndor 
Its  contn^" 

This  requested  histmctlon  seems  to  be 
wholly  composed  of  matters  of  fact,  any  dis- 
pute as  to  which  should  have  been  submitted 
to  the  Jury.  Bnt  conceding  the  instruction 
(whether  tact  or  law)  to  be  true,  what  Is 
the  conseqaenee?  In  wder  to  determine 
the  legal  effect  of  the  facts  stated,  other  rele- 


vant facts  which  the  evidence  tended  to 
prove  should  be  considered,  namely,  that 
plaintiff  hauled  about  25  loads  of  rock  per 
day,  that  being  considered  a  day's  work; 
that  IB  other  teams  were  employed  by  Oum- 
mlngs  &  Co.  in  hauling  rodb  ov^  the  same 
road,  and  crossing  at  the  same  time  and  for 
the  same  purpose;  that  other  teams  were  haul- 
ing lumber  and  other  materials  over  the  same 
crossing  for  the  cimstructlon  of  the  wharf 
during  the  same  time;  and  that  defendant's 
train  of  sand  cars  made  about  20  trips  a 
day.  Under  these  drcnmstonces,  was  the 
degree  of  care  required  by  law  of  the  de- 
fendant while  running  its  sand  traUi,  lees 
than  It  would  have  been  if  the  roads  had 
been  public  roada?  I  think  that,  under  these 
circumstances,  the  legal  effect  of  the  facts 
that  these  roada  had  been  constructed  by  de- 
fendant for  its  private  use,  and  wcto  wholly 
under  Its  omtrol,  was  that  defaidant  was 
bound  to  exercise  ordinary  care  for  tlie  safe- 
ty of  Its  employes  and  subccmtractora  who 
were  using  them  by  Us  authority  and  tor 
its  benefit;  and  it  appears  that  defendant 
usually  recognized  Its  obligation  to  this  ex- 
tent by  signaling  the  approach  of  the  train 
by  all  the  modes  ordinarily  employed  for 
that  purpose,  but  as  to  whether  any  kind 
of  signal  could  have  been  heard  or  seen 
by  teamsters  approaching  the  crossing  from 
the  wharf  the  evidence  is  conflicting.  The 
only  irignal  as  to  which  then  Is  no  conflict 
was  that  said  to  have  been  glvw  by  the 
flagman  to  the  engineor  of  tne  train,  fn>m 
a  poalticm  north  of  tlie  coal  house,  wbwe  It 
could  not  be  seen  by  the  pbdndff  or  any 
other  teamster  approaching  from  the  wharf, 
and  from  which  position  the  flagman  could 
not  have  seen  the  road  leading  from  the 
wharf  to  the  crossing.  On  iHlndide,  I  think 
this  case  cannot  be  dhtin^plshed  from  tiiat 
of  Stronc  BaUroBd  Ga,  fl>l  OaL  S26,  la 
which  the  following  instruction  had  been  de- 
nied: "If  plaintiff's  bwses  were  frightened 
by  the  mere  ordinary  appearance  of  de- 
fendant'a  locomotire  or  train,  or  by  the  wm- 
nary  noise  of  its  passage,  and  his  Injury 
caused  thereby*  be  cannot  recover.**  This 
court  by  Mr.  Justice  UcKInstry,  said:  'TThls 
Instruction  Ignores  the  other  circumstances 
of  tlie  case.  We  cannot  say  that  the  plain- 
tiff ought  not  to  have  recovered  if.  by  reason 
of  the  carelessness  of  the  entdne  driver,  ana 
without  any  want  of  prudent  care  tm  his 
own  part  bB  found  hlmsdf  In  such  close 
proximity  to  the  locomotive  as  that  his 
team,  composed  of  horses  ordinarily  well 
broken,  and  of  ordinary  gentleness,  were 
startled,  tright«ied,  and  ran.  All  fbe  <Ar- 
cumstaneee  were  to  be  considered  by  the 
jury."  So  here,  In  his  ccmtention  that  plain- 
tiff cannot  recovo-  because  his  horse  was 
frightened  merely  by  the  ordinary  morp 
ment  noise,  or  appearance  of  the  cars,  coun- 
sel for  appellant  Ignores  an  the  other  mate- 
rial evidence  toidlng  to  prove  that  the  move- 
ment of  the  ears  which  fri^itened  piaintUTs 
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borve  ma  without  orflluary  care  for  the 
aatetj  of  the  plaintiff  and  othov  who  may 
bar*  been  rightfully  approaching  the  croea- 
iag,  and  that  the  want  ot  sacb  ordinary 
care  was  the  proximate  canae  of  the  Injury 
complained  of;  but  It  is  to  be  presumed 
that  the  jury  considered  all  auch  evidence, 
And,  alnce  it  tended  to  prore  every  fact  In- 
Tolved  In  the  verdict  I  think  the  judgment 
and  wder  abonM  be  affirmed. 

Wa  oonenr:  BBLOHBR,  C;  HA,TNB8,  a 

PBB  GURIAU.  For  the  reaaona  glren  In 
the  fiwegohig  optttI<»i,  tba  lodcment  and 
order  are  affirmed. 


WILL  T.  LYTLB  OBBBK  WAXDR  GO. 
(No.  19^) 
(BapreiM  Oaort  of  CaUftimla.  Nor.  28.  1888.) 
DstJiUi;^— OpBNiira — AwwTDkm  of  HxHrrs. 

1.  Defeadanfs  name  being  the  "L.  Cre^ 
Watei'Co.,"  its  demarror  wrongly  entitled  It  the 
"L.  Creek  Water  &  Improvement  Co."    It  ap- 

GAred  that  there  was  a  corporation  with  the 
tter  name.  The  mistake  was  made  by  the 
attMncj'a  rtenographer,  and  was  not  diseoveicd 
till  two  w  three  days  after  default  entered, 
when  defradant  promptly  moved  for  its  vaea- 
tion.  Bdd  no  abuse  of  discretion  to  grant  said 
motion. 

2.  An  affidavit  of  merits,  by  connsel,  that 
affiant  la  peiaonaUjy  familiar  with  the  facts; 
that  he  knows,  of  bis  own  knowledge,  of  facts 
which  constitute  a  full,  merltortons,  and  legal 
defenaa:  that  d^endant  haa  a  complete  de- 
feuse,— IS  sufficient,  and  not  obJeotlooalHe^  aurfr 
ly,  a>  Mag  made  by  counsel. 

Department!.  Appeal  from  nxperlor  ooort, 
Ban  Bernardino  coontj;  Geona  B.  Otto, 
Jiidgew 

Actl«i  hj  Olflnn  WfXL  agalnat  the  lortle 
Gredc  Water  Ooppany  on  a  money  claim. 
From  an  order  opening  the  judgment  by  de- 
findt;  plaintiff  appeala.  Affirmed. 

WUlis  ft  Oole.  for  apptilant  Walter  Bord- 
well,  fm*  respondent 

PATHBSON.  J.  This  la  an  appeal  from 
an  order  setting  aside  a  judgment  apon  de- 
fault.  Within  the  time  allowed  by  law  for 
answering,  the  attorney  for  the  defendant 
herein  filed  a  demurrer  to  the  comt^nt,  but 
this  demurrer  was  entitled  Glenn  Will  v. 
The  Lytle  Creek  Water  &  Improvement 
Comixmy.  It  appears  that  tiie  mistake  was 
made  by  the  attorney's  stenographer,  and 
that  there  la  a  corporation  named  the  tor  tie 
Creek  Water  &  Improvement  Company.  The 
mistake  was  not  discovered  until  two  or 
three  days  after  the  default  was  entered,  but 
defendant  moved  promptly  to  have  the  de- 
fault set  aside.  As  there  was  no  laches, 
and  the  ntlstake  was  a  vMy  natural  one,  we 
tihlnk  that  the  court  did  not  abuse  its  dis- 
cretion in  granting  Ibe  motion. 

Ttie  atDdavit  of  merits  was  sufficient.  Al- 
ttumcta  made      the  attoni^y  of  the  detoid- 


ant;  It  is  stated  therein  ttuut  tHe  affiant  li 
jKrsoDally  familiar  witb  Oie  <ActB  connecied 
wiUi  the  transacticHiB  np<Hi  ^rtUdi  said  a^ 
tion  la  brongbt;  tiiat  affiant  knowB,  of  Ui 
own  knowledge,  of  ttteXs  wtilch  oomtitDte  i 
full,  meri  tori  cms,  and  legal  defense  to  »ii 
action;  that  defendant  has  a.  comi^ete  de- 
fense to  said  action.  It  cannot  be  said,  n 
claimed  by  appellant,  that  It  im  impoasiUe 
tor  thla  statement  to  be  true.  The  alBait 
may  have  had  satisfactc^y  evidence^  wiltta 
and  oral,  that  the  claim  of  the  pUiniif 
had  been  entirely  settled  and  paid  off.  If  aoj 
ever  existed.  'Hie  affidavit  is  not  objecdca 
able  on  tte  ground,  solely,  tiuit  It  was  mide 
by  counsel  for  the  d^endant.  Byrne  r. 
Alas,  68  CaL  470t  0  Faa  Rep.  «S0.  The  or- 
der affirmed. 

We  ooncor:  GAROT7TTB,  J.;  HABSI- 
laoN,  J. 


SUITH  V.  CITY  OF  SAN  LUIS  OBISPO 
(No.  19.2m.} 

(Supreme  Oonrt  al  GaWonila.  Nor.  2K.  ia&« 

Amu^Rsmw  or  Dsoiaraii  cor  Pszos  Arru. 

Where,  on  the  retrial  of  an  action  after  i 
jadgmmt  of  reversal  by  the  supreme  conit,  tbe 
eoneloaioB  of  the  tiial  court,  baaed  oo  the  nm 
facts  established  on  the  first  trial,  ts  in  acoorJ- 
aoce  with  tha  dedston  on  such  aji^eal,  such  wr 
dnsltm  will  not  be  reviewed  on  a  eecoad  ij- 
paaL 

Department  1.  Appeal  from  sopertor  court 
Ban  Lnla  Obl^  count;;  V.  A.  Gregg,  JQd«t 

Ejectment  by  Levi  Smith  against  tbe  d7 
ot  San  Luis  Oblapo.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Afdrmed. 

WUcoxon  ft  Booldln  and  J.  M.  WIlcoKa  i 
for  appellant   Wm.  Sblpsv,  foe  respoodnt. 

GABOUTTB,  J.  Tbia  la  an  action  of  ejeot- 
vamt,  apd  for  &  defense  tbe  dty  aven  t 
dedlcattmi  ot  tiie  realty  aa  a  public  stmt 
The  ease  has  once  been  befcnre  the  court.  99 
Oal.  463.  30  Paa  S91,)  and  a  new  trtil  «-  j 
d»^  At  tbie  prerlons  trial  In  the  tower 
<5ourt.  Judgment  went  f<H-  the  plaintiff,  hot  tt 
was  reversed  np(m  appeal  tor  the  reason  tbsi 
the  condnskHU  <rf  law  were  not  aapported 
the  findings  of  fact;  this  court  bolding  tin: 
the  findings  were  sm;h  as  to  Indicate  a  ded:- 
oatlOD  of  the  land  aa  a  public  attcet.  and  tta* 
conseqoendy  judgment  should  bare  gone  tx 
defendant  Up<m  the  second  trial.  tl»  ca«r 
m:u\i-  the  snme  tfndlngs  of  fact,  and  ta  a^  | 
cordance  with  the  inrevlous  dedalon  of  its  j 
court,  as  a  conclusion  of  law,  b^d  that  4^ 
fendant  was  entitled  to  judgment.  Hits  ap- 
peal Is  iHTOsecuted  from  the  Judgment  mbA 
Mder  denying  the  motion  fbr  a  new  trW 
and  the  evidence  Is  b^<»«  us  for  reriew. 

The  c<Hiclnsion  of  the  court,  based  vfoa  m 
findings  that  the  land  was  dedicated  to  pi^ 
lie  nse,  will  not  now  be  reviewed,  tor  ds 
law  oC  the  case  to  Oat  tfeot  was  csOfr 
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Uahed  by  flie  deddoD  of  ttb  conrt  npnt  the 
preTlooB  appML 

The  only  remaining  csontentiaL  upon  the 
part  oC  appeOant  la  that  the  erUlence  fkUa 
to  aui^art  the  flndtngs  at  tact  We  think 
the  spedflcathma  of  tiie  taumflklaicy  of  the 
evidenoe  wholly  iwrtfiwg  In  material  respects, 
but,  aside  from  this  objection,  we  deem  the 
evidence  entlrdy  sufficient  to  form  a  baala 
tor  the  findings  mad&  Appellant  has  tailed 
to  indicate  In  Ids  Ivlef  any  ittrtlcnlar  finding 
that  is  nnsopported,  and,  vppom  a  pemaal  of 
the  erldenc^  we  also  have  Ihiled  to  discoTer 
a  lade  of  iupi>ort  therein.  The  findings  are 
Tery  fall,  covering  the  probative  tacts  of  tbe 
ease;  there  la  e^oice  to  sappart  eadi  me 
of  Ihem;  and,  the  law  of  the  case  being  es< 
tabllshed  to  the  effect  ^t  sndi  ffiminga  war^ 
rant  the  Judgment,  it  is  «<derBd  that  the 
judgment  and  order  be  affirmed. 

We  eoBcv;  PAXBRSON,  J.;  HABBI- 
SON»  T. 


In  re  BTBBS'  ESTATE. 
BTBBS  T.  B&KBR  et  aL 

(Supreme  Court  of  Washington.   Not.  20, 1S83.) 

BdSHAIO)  AJtD  W»S— DBATH  of  HU8BA]n>*RlOBT 

or  Wirs  TO  Homistead. 
UDder  Gen.  St  i  1897,  empow^ng  a 
hnsband  to  dispose  of  hfs  separate  property  by 
will  or  otiierwlie,  aa  thoo^  unmarried.  Code 
Proc.  }  972,  proTiding  that  a  widow  ■ball  be  «- 
titled  to  remain  in  possession  of  tbe  homastead, 
and  if  the  head  of  the  family  in  hia  lifetime 
did  not  comply  with  the  provtBtons  for  acqoir- 
ing  a  homeBtasd,  she  mar  do  so,  and  BhaU  on 
such  compliance  be  ^titled  to  a  homestead,  and 
the  same  shall  be  set  aside  for  her  use,  does  not 
aathorize  the  setting  apart  for  use  of  the  widow 
of  a  homestead  oat  of  the  separate  prop^y  of 
the  husband,  which  he  had  disposed  of  by  will, 
and  which  he  had  In  no  manner  selected  aa  a 
homestead. 

Appeal  from  Buperlor  court,  Lewis  county; 
Bdward  F.  Hunter,  Judga 

Proceeding  by  Jennie  H.  Byres  agahut 
Mary  N.  Balder  and  others  to  hare  a  home- 
stead set  aside  out  of  the  property  of  Lewis 
H.  Byree,  her  deceased  husband.  From  an 
order  for  jwtltioaer,  defendants  appeal.  Be- 
rersed. 

Palmw  A  Palmer,  tor  appdlaats.  H.  Ju- 
Uus  MUlOT,  tor  respuident 

HOTT,  J.  This  was  a  proceeding  In  flie 
superior  court,  by  which  the  respondent 
sought  to  hare  set  aside  tar  her  use  cer- 
t^  real  estate  which  had  bdouged  to  her  de- 
ceased husband,  and  which  was  at  the  time 
of  his  death  occupied  him.  It  Is  con- 
ceded that  the  real  estate  sought  to  t»e  so  set 
aside  was  the  separate  property  of  said  hus- 
band, and  that  the  same  had  nerer  been 
by  him  In  any  manner  selected  as  a  home- 
stead. It  Is  also  conceded,  or  made  plainly 
to  appear  by  the  record,  that  the  husband 
had,  In  Ms  lifetime,  duly  derised  soeh  prop- 


erty to  the  appeahint  Blaty  N.  Baker.  Vari- 
ous questlms  are  raised  the  appeUants 
as  to  the  r^idarity  of  the  prooeediugs  in 
the  court  below,  Init  the  real  merits  of  the 
oontroTexsy  depend  tipon  a  single  proposi- 
tion, and  that  Is  as  to  whether  or  not,  under 
our  statute,  a  widow  is  entitled,  as  against 
the  will  of  her  deceased  husband,  to  hare 
his  separate  real  estate  set  aside  by  the 
court  for  Iut  use  aa  a  homestead.  Bespond- 
ent  eamoftly  contends  that  under  the  pro- 
vlsltmB  of  sectlMi  972*  of  tbe  Oode  of  "Prth 
cedure  the  court  must  be  held  to  have  such 
power,  and  she  dtes  numerous  deolMons 
from  the  state  of  Oalifomia  to  show  that 
such  has  there  been  the  c(»istructl<m  of  a 
somewhat  dmlhir  statute.  If  this  section 
stood  alon^  we  riiould  be  of  the  opinlcm 
that  the  contrnction  contended  for  Is  tiio 
correct  one,  not  only  from  tbe  fact  that  such 
has  beoi  the  holding  of  the  CaUfomla  courts, 
but  also  tor  the  reastm  that  such  would  seem 
to  be  the  reasonable  construction  of  the  lan- 
guage used;  but  It  is  the  d^  o<  a  ooort, 
in  coming  to  a  couclnslon  as  to  the  proper 
construction  of  any  provision  of  the  statute 
htw,  to  examine  the  same  in  the  ll^t  of 
aB  the  other  provisiona  iipon  the  same  or 
relatlre  subject-matter;  and  when  we  so 
examine  the  provlslMis  of  this  sectloo  it 
will  be  found  ttiat  our  laws  rating  to  the 
rights  of  husband  and  wife,  when  taken 
as  a  whole,  are  so  dltFerrat  from  those  of 
the  state  of  California,  that  but  UtUe  aid 
can  be  gathered  from  the  dedtfons  ct  its 
courts;  and  wh^m  we  fhrther  examine  them 
In  the  Mgtit  at  the  statute  relating  to  the 
exemption  of  property  from  forced  sale  on 
execution,  a  stlU  further  disrimilari^  wiU 
appear.  It  follows  that  we  must  construe 
the  provisions  of  our  statute  In  relation  to 
this  subject-matter  with  hut  little,  if  any. 
aid  from  decisions  elsewhere.  Such  Mop 
our  duty,  we  most  look  at  the  entire  legis- 
lation relating  to  the  propnty  rights  of  hus- 
band and  wife,  and  oonstme  these  provi- 
sions as  to  the  setting  aside  of  a  home- 
stead after  tbe  death  of  the  husband  In  the 
light  thereof.  In  diapter  2,  ttt  10,  Gen.  St., 
the  legislature  has  at  some  loigth  sought  to 


■  Code  Proc.  |  072.  prorldes:  "When  a  per- 
son shall  die,  leaving  a  widow,  or  minor  child 
or  children,  tbe  widow,  cluld  or  children,  shall 
be  entitled  to  remain  in  possesaion  of  the  home- 
stead,  and  of  all  the  wearing  apparel  of  the 
famtbTt  anil  of  all  the  household  furniture  of 
tbe  deceased;  aod  if  the  head  of  the  family  in 
his  lifetime  had  not  complied  with  the  provi- 
sions of  the  law  relative  to  the  acquisition  of  a 
homestead,  the  widow  or  the  child  or  children, 
may  conwy  with  such  provisioDB,  and  shall  be 
entitled  on  STich  compliance  to  a  homestead  as 
now  provided  by  law  for  the  head  of  a  family, 
and  the  same  ahall  be  set  aside  for  the  use  of 
the  widow,  child  or  children,  and  shall  be  ex- 
empt from  all  claims  for  the  payment  of  any 
debt,  whether  Individual  or  community.  Said 
homestead  shall  be  tot  the  use  and  support  of 
said  widow,  child  or  children,  and  shall  not  be 
assets  in  tbe  hands  of  any  administrator  or  ex- 
ecutor for  the  debts  of  the  deceased,  whether  in- 
dividual or  community.'*  (Mard  9^  1891. 1  24J 
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dearly  define  flieee  ri^tB.  The  first  tee- 
tion  of  said  chapter,  being  section  1897,  pro- 
vldeB  as  follows:  "Property  and  pecuniary 
rlgnts  owned  by  the  husband  before  mar- 
rlace,  and  that  acquired  by  him  afterwards 
by  gift,  beqnest,  devise  or  descent,  with  the 
reaiB,  issues,  and  profits  thereof,  shall  not 
be  subject  to  the  debts  or  contracts  of  bis 
wife,  and  he  may  manage,  lease,  sell,  con- 
vey, Incumber,  or  devise,  by  will,  soch  prop- 
erty without  the  wife  Joining  In  such  man- 
agement, alienation,  or  incumbrance,  as  fully 
and  to  the  same  effect  as  though  he  were 
unmarried."  And  the  next  section  gires  to 
the  wife  practically  the  same  rights  as  to 
her  separate  property  as  are  giren  to  the 
husband  by  the  section  above  set  out  as  to 
his.  In  addition  to  these  express  provisions, 
which  seem  to  empower  each  of  the  spouses 
with  the  right  to  absolutely  contrcd  and  dis- 
pose of  thdr  separate  estate,  there  are  many 
other  provisions  contained  in  said  chapter, 
flU  <^  which  can  only  be  harmonised  with 
the  Intent  on  the  part  of  the  legldature 
therein  to  provide  that  the  status  of  the 
separate  property  of  each  of  the  spouses 
should  be  entirely  uninfluenced  by  the  mar- 
riage ration  existing  between  the  two 
spousea  Such  legislation,  bavlng  created  an 
ontlty  comiweed  of  the  two  spouses,  sought 
to  olothe  It  with  all  the  property  rights  in- 
cident to  or  growing  out  of  the  marriage 
relatliMt.  and  to  leave  property  which  would 
not  under  the  provisions  of  the  statute  be- 
long to  this  «»tlty  absolutely  subject  to  the 
centred  and  disposal  of  the  spouse  to  whom 
it  belonged,  as  though  he  or  she  were  un- 
married. Such  being  the  whole  tenor  of  the 
legislation  upon  this  subject,  we  fe^  com- 
pelled  to  hold  that  under  the  provisions  of 
section  1387,  above  set  out,  the  husband 
had  the  right,  as  against  the  wife,  to  devise 
his  separate  estate  by  will  to  whomsoever 
he  saw  fit;  and  that  no  act  of  the  wife, 
either  before  or  after  the  death  of  her  bus- 
band,  could  In  any  manner  prevent  the  tak- 
ing effect  of  such  devise.  The  question  Is 
not  now  before  us  as  to  what  would  be  the 
rights  of  a  vrtdow  to  have  a  homestead  set 
off  to  her  out  of  the  s^tarate  real  estate 
at  her  deceased  husband  where  he  had  not 
devised  the  same  by  will,  and  we  express 
no  opinion  thereon.  It  may  be  that  this  con- 
struction of  said  section  1397  wIU  not  best 
subserve  the  public  Interest,  as  It  may  fol- 
low therefrom  that  a  husband  having  a 
In^e  amount  of  separate  property  might 
devise  the  same,  and  upon  bis  death  leave 
his  widow  without  any  provision  whatever 
for  her  support  Such  cases,  however,  will 
\m  so  rare  that  no  great  public  Injury  can 
flow  therefrom;  but,  even  If  It  should,  the 
intent  of  the  legislature,  as  expressed  In 
said  section.  Is  so  clear  that  we  cannot  in- 
terpret It  otherwise  than  as  we  have,  and 
the  remedy,  If  any,  must  come  from  the 
legislature.  The  order  appealed  from  will 
be      aside,  and  the  causa  remanded,  wlUi 


butmctlnu  to  doiy  the  petltiati  of  ifae  r 
spondent 

DUNBAR,  a  J.,  and  ANDBRS,  U  cat 
our.  STILES  and  SCOTT,  eoaeat  k 
the  result 


lEWIS  v.  McRBATT. 
(Supreme  Goort  of  Wasbingtoiu  Not.  20,  I^S&i 

COKTHAOTS— COHSmauTIOK. 

Hie  usigiimect  of  ao  insoiaaca  fofiq 
omstltntes  no  coosida-ation  for  so  isneBe: 
then  made  Inr  the  assignee,  where  a  mitap 
theretofore  giTen  by  tbe  assignor  to  the  tniw 
had  provided  fi»  the  obtaining  of  the  piriM;  a 
the  mwtgaged  prop^ty,  and  the  wtftiiCTnt 
tiiereof  as  farther  Becnn^. 

Appeal  from  superior  court,  llano  am 
tj;  Mason  Irwin,  Judgew 

Action  by  Martin  Lewis  against  Jobn  M* 
Heavy  on  an  agreement  alleged  to  tasTe  bea 
made  by  defoidant  at  the  time  of  the  t» 
idgnment  to  him  plaintiff  of  a  pcdttr  i 
Insurance^  Judgment  for  dfifandiat.  Fh^ 
tut  appeals.  Affirmed. 

H.  &  Tremper,  tor  appdlaat.  Joi.  A 
Dmald  and  T.  N.  Allen,  tor  reaiKHidait 

HOTT,  J.  Appelant  made  a  mortsisek 
the  respondent  upon  a  certain  stetmef  t  -. 
the  snm  of  $5,000,  and  agreed  tberdn 
he  would  procure  a  pollpy  of  Insumiee  ^a 
such  steamer  In  said  snm,  and  asstgn  ft « 
the  respondent,  as  further  odlateral  tecniitT 
Such  insurance  policy  was  takoi  oot  to  ih 
name  of  the  appellant,  bnt  was  not  urigHl 
by  him,  as  required  by  the  terms  of  tiie  ooff 
gage,  until  after  the  destruction  d  tl!« 
steamer.  The  company  dedined  to  piT  ^ 
loss,  on  various  grounds,  and  thmafter 
app^ant  duly  assigned  said  policy  to  t» 
raBp<Kulent.  This  assignment  Is  aHes'^  ^ 
the  appelant  to  have  been  made  la  pbtk- 
ance  t3t  a  spedal  contract  entered  Into  ^ 
tween  him  and  the  re^KMident  at  tbe  li^ 
It  was  made.  Upcm  the  trial  of  tbe  cxik 
he  introduced  evidence  tending  to  prore  ^ 
spedal  contract,  and,  as  a  part  of  Us  ^ 
In  relati<m  thereto,  offered  one  0.  W.  Htt- 
man.  a  practicing  attorney,  as  a  v1tBW> 
prove  the  terms  and  cwdlttons  of  n&l  c> 
tract  The  court  excluded  the  testbaonj  << 
said  witness  on  the  ground  that  the  tnv^ 
tlon  and  conversation  as  to  which  Ik 
called  upon  to  testify  was  a  privil^  v 
as  between  attorney  and  client  tvxf-'^- 
was  taken  to  this  action  of  the  coait 
Its  ruling  thereon  is  the  only  error  tsagf- 
as  a  reason  for  the  reversal  of  the  JadsDt^ 

The  position  of  the  appellant  In  ngsM  ^ 
such  testimony  was  and  is  that  tbe  «■ 
Hartman  was  acting  as  attorney  for 
parties,  and  that  for  that  reason  0»  >ti^ 
ments  made  before  him  were  not  piiril^ 
as  to  dther.  We  are  not  caUed  ^  ^ 
dde  this  queetloD,  fw  in  oar  opiidos  tb« 
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was  DO  coiuddeEatkm  wtutterw  morlns  to 
the  refq>onaeDt  from  the  appellant  for  aoch 
special  contract,  and  for  that  rea«m  It  conUl 
have  no  force  and  ^ect,  howerw  dearly 
tt  might  have  been  proren  before  the  court 
and  Jury.  The  only  thing  which  was  alleged 
or  proven  as  a  consideration  for  any  agree- 
ment made  at  that  time  the  req>ondait 
was  the  fact  that  the  policy  was  thea  as- 
signed to  him.  Bnt  in  thus  aoslgnlng  the 
policy  the  appellant  only  fulfilled  the  terms 
of  the  contract  between  him  and  the  re- 
spondent, made  at  the  time  tbe  mortgage 
was  executed;  and  the  do4ng  of  that  which 
was  his  plsln  duty  nndw  the  proTlalons  of 
such  contract,  then  In  fall  force  and  effect, 
would  furnish  no  consideration  for  any  agree- 
ment made  by  the  reapiMidait  In  relation 
thereto.  It  foUows  that  the  testlnHHiy  eX' 
eluded  by  the  court  would  hare  been  Imma- 
terial, if  pnt  In  erldence;  and  for  that  rea- 
son the  ruling  of  the  court  th»eon,  bowerer 
emueous,  cannot  avail  appellant  as  a  fixm- 
dation  for  the  reversal  of  the  Judgment*  and 
It  must  therefore  be  affirmed. 

DUNBAB,  a  and  8TIUDS.  ANDBIIS, 
and  soon!,  concur. 


STAm  «z  nd.  BRAINBRD  v.  OBIUBS. 
State  Aodttor. 

(Snpnma  Ooort  of  WaaUngton.  Oet  IT,  1888.) 

OoHrrmmoKAi.  Law  —  Bouu)  or  Lurn  Oomns- 
BioKSBs  —  SAumis — ArrwnnuTuni  —  What 

COJIOTITOTSS. 

Act  Blareh  16,  1893,  (oreating  the  state 
koaid  €tt  land  oomnussloBas,  "making  aiipro- 
priatkus  therefor,"  etc.,)  |  3,  fixes  the  salaries 
of  the  members,  and  that  they  shall  be  repaid 
all  necessary  expenses,  to  be  paid  monthly,  the 
same  as  other  state  officers.  Section  4  author- 
lies  the  board  to  expend  a  sum  not  nceeding 
$1300  per  aDDum  for  clerical  work,  and  re- 
quires the  state  auditor  to  Issue  Us  warrant  for 
the  amounts  thus  expended,  and  for  the  salaries 
of  the  board,  and  directs  the  state  treasurer  "to 
pay  the  same  out  of  any  moneys  In  the  state 
treasury  not  otherwise  appropriated."  Held, 
that  there  was  an  appropriation  for  the  pay- 
ment of  salaries  of  such  board,  within  the  re- 

auirements  of  Const  art  8,  {  4,  which  provides 
lat  every  law  making  a  new  a^iropriation,  or 
continuing  or  reviving  an  appropriatiim,  shall 
distinctly  wpedty  the  sum  appropriated,  and  its 
object. 

Petition  by  Erastus  Braluerd  for  a  writ 
4MF  mandamus  directed  to  L.  R.  Grimes,  as 
Mate  auditor,  to  compel  him  to  tasoe  a  war* 
rant  in  favor  of  petitioner  in  payment  of 
his  salary  as  a  member  of  the  board  of 
state  land  oommlaslono-s.  Writ  granted. 

John  W.  Carson,  for  petitioner.  Jas.  A. 
Halght,  Asst  Atty.  Oen.,  for  respondokt. 

DUNBAR,  a  J.  This  Is  an  apidlcatton 
for  a  writ  of  mandamus  commanding  the 
respondent,  as  state  auditor,  to  draw  a  war- 
rant in  favor  of  the  petitioner  for  the  sum 
of  $83.33,  on  account  of  salary  as  a  monber 
v.34p.no.lO— 68 


of  the  board  of  state  land  commissioners. 
Tbe  petition  seta  up  the  qoallflcatlons  of  the 
<^cer,  the  due  presentation  of  ih»  bill,  and 
all  such  formal  requirements;  and,  while 
the  reqMndent  Interpoaes  a  graieral  demur- 
rer that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  the 
<«ily  ground  urged  by  respondent  Is  that  no 
appropriation  has  heen  made  by  the  legisla- 
ture which  warrants  the  auditor  in  drawing 
a  warrant  In  favor  of  the  petitioner  under 
tbe  restrictive  provision  of  the  constitution* 
which  provides  that  "no  moneys  shall  ever 
be  paid  oat  of  tbe  treasury  of  thia  states  or 
any  of  the  funds  under  its  management,  ex- 
cept in  pursuance  of  an  apiw^riatlon  hy 
law,  n<v  unless  such  payment  be  made  with- 
in two  years  from  the  first  day  of  May  next 
after  the  passage  of  sacb  approinlatlon  act, 
and  every  law  making  a  new  appropriation, 
or  continuing  or  reviving  an  approifflation, 
shall  distinctly  specUy  the  sum  appropriat- 
ed, and  the  object  to  which  it  la  to  be  ap- 
plied, and  it  shall  not  be  snffident  for  sach 
law  to  rttee  to  any  other  law  to  fix  such 
sum."  It  is  conceded  by  the  respondent  that, 
In  the  absence  of  tbe  constitutional  limita- 
tion, the  claim  of  the  petitions  shoold  be 
sustained.  Let  us  see  whether  or  not  the 
legislature  has  made  an  appropriation  with- 
in the  requirements  of  the  constitutional  ar- 
ticle. Sections  8  and  4  of  the  act  creating 
the  state  board  of  land  commisaloners,  ap- 
proved March  16,  ISQS,  provide  as  follows: 
"Sec.  3.  That  the  commissioner  of  public 
lands  shall  receive  a  salary  of  $2,000  per  an- 
num»  and  the  other  members  of  said  board 
shall  each  receive  a  salary  of  $2,000  per  an- 
num, and  all  the  members  of  said  board 
shall  be  repaid  all  expenses  actually  and 
necessarily  incurred  by  them  In  the  dis- 
charge of  their  duties  as  herein  tovvlded, 
to  be  paid  monthly  the  same  as  the  salaries 
and  expenses  of  the  other  state  officers  are 
paid.  Sec.  4.  That  the  said  board  Is  here- 
by authorized  to  expend  a  sum  of  money 
not  to  exceed  $1,800  i>er  annum  tcx  each 
clerical  work  as  It  may  require  In  the  per- 
formance of  its  official  duties;  and  that  the 
auditor  of  state  is  hereby  authorized  and  re- 
quired to  issue  his  warrants  for  the  amotmts 
thus  expended  upon  vouchers  therefor  prop- 
erly authenticated  by  said  board  for  the 
payment  thereof,  and  also  in  like  manner 
for  the  payment  of  the  salaries  of  the  mem- 
bers of  the  said  board;  and  the  treasurer  of 
state  Is  hereby  directed  to  pay  tbe  same 
out  of  any  moneys  In  the  state  treasury  not 
otherwise  appropriated."  It  Is  evident  that 
the  legtslature  construed  the  act  under  con- 
sideration as  emlK>dying  an  appropriation  for 
the  purpose  of  carrying  tiie  act  Into  effect, 
for  the  bill  Is  entitled  "An  act  to  provide 
for  tbe  creatt(m  of  a  state  board  of  land 
commtsskmers  for  tbe  management  and  dls* 
posttion  ot  the  public  lands  of  the  stmts. 
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making  approprtatloiM  therefor,  and  declar- 
IDS  an  emergency."  Bnt^  oatMde  oC  any 
Ught  whlcb>  maj  be  thrown  upon  the  inten- 
tion of  the  iawmakm  by  aid  of  tbe  trae, 
we  are  dearly  of  the  opinion  that  the  lan- 
gnage  employed  In  tb»  body  <tf  the  act  la 
amply  enffldent  to  show  tbat  tbe  Intention 
of  the  legislatnre  waa  to  ai^ropriatew  They 
have  designated  the  anunint,  and  have  di- 
rected that  It  be  paid  oat  of  any  moneys  In 
the  state  treaaury  not  otherwise  appropriat- 
ed. This,  we  think.  Is  soffident,  and  the 
appropriation  ocmtemplated  by  the  conatlta- 
tton  la  aa  plainly  Indicated  as  thoni^  the 
fDrmal  -wwda,  **tbae  la  hereby  apirroprlat- 
«d,"  etc,  w«e  used.  Mo  arbitrary  form  of 
axprearioa  is  dictated  Iqr  tho  eonstltntlon, 
and  none  ahonld  be  required.  Many  cases 
hare  been  adjudicated  In  states  having  mb- 
■tontlaUy  the  same  constltattonal  i»*ovMon 
as  the  one  in  qoestloa,  and,  so  far  aa  we 
bare  been  able  to  ascertain,  they  hare  uni- 
formly been  detmnlned  In  favor  of  the  re- 
lator's contentlML  See  State  r.  Borddon,  0 
La.  Ann.  68;  Hnmbcrt  t.  Dnnn,  84  OaL  OB, 
84  Paa  111,  ud' cases  dted.  The  approinla- 
tim  by  law  then  having  hmea  made*  and  the 
rdator  being  In  all  respects  entitled  to  the 
amount  asked  for,  the  demurrer  la  overruled, 
and  the  peremptory  writ  of  mandamus  win 

tSBUft. 

HOTT,  SOOTT,  ANDBBS,  and  BXELlDS, 
n.t  eoncor. 


BURDEN  V.  CROPP. 
(Suimne  Oonrt  of  Washington.  Oct  20. 1893.) 

Aontnr  worn  Sbbviobs— Rati  or  Waobs— Nsw 

Contract. 

^e  fact  that  plaintiff  entered  defeod- 
an^a  service  at  a  evtaln  rate  per  mooth,  and 
labored  coatinoonsb^  thneafter  dll  the  end  of 
^  time  for  which  be  asks  wages,  while  it 
raises  a  NeBumptitm  that  the  rate  of  wages  con- 
tianed  throughont,  may  be  overcome  by  evi- 
dence that  the  old  contract  was  ended,  snd  a 
aew  one  begun,  with  do  parttcniar  wages  sped- 
fled;  and  such  evidence,  if  contradicted,  is  for 
the  jury  alone. 

Appeal  from  superior  court,  Walla  Walla 
county;  William  H.  Upton,  Judge. 

Action  by  F.  Burden  against  J.  F.  Crofv 
for  the  value  of  s^yices  rendered.  Judg- 
ment toe  plaintiff.  Defendant  appeals.  Af- 
firmed. 

X  O.  Ross,  H.  S.  Blandfwd,  and  T.  P. 
Qose,  for  i4>pellant  Thnnas  ft  Dovdl,  for 
respondent 

HOTT,  J.  The  only  aueetion  presented  by 
the  record  In  this  case  Is  that  of  the  snfll- 
dency  of  the  evidence  to  snstaln  tbe  verdict 
of  the  jury,  and  as  we  tbink  that  the  testi- 
mony of  the  plaintiff's  witnesses,  if  believed 
by  the  Jury,  was  soffldent  to  estabUsh  the 
canae  oC  action  set  out  in  the  comidalnt  it 
fdloWB,  by  wdl-establlshed  prindples.  thai 
the  verdict  must  be  sustained,  even  though 


tbe  testimony  offered  In  opposition  thercs* 

Is  mote  0atlafact(N7  to  oar  mlnda.  It  la  sit 
enough  to  authorise  us  to  disturb  the  w- 
diet  of  a  jury  that  we  should  be  of  Ike  ofria- 
toa  that  the  evidence  upm  Uie  otber  aid- 
was  entitled  to  a  greater  weight  than  thu 
upon  which  the  verdict  seems  to  have  bwe 
founded.  It  is  enou^  if  Oioe  waa  any  er- 
dence  wbldi,  if  unecmtTadlcted,  would  b» 
suffident  to  establish  all  t3ie  facta  neceesarr 
to  sustain  the  com^aint  of  the  sncoeasfnl 
party.  It  waa  strong  Indsted  npon  ^ 
argument  that  since  it  was  conceded  that  the 
plaintiff  commenced  work  toe  tbe  defendasi 
at  tbe  price  of  930  per  month,  and  labored 
eontlnuouBly  after  such  commencement  n- 
ttt  the  end  of  the  time  for  whlcA  be  seete 
compen8ati(m,  it  must  be  presumed  that  dur- 
ing ail  such  time  he  was  at  work  for  tbe  $K> 
per  month.  The  proposition  tbas  contesd^ 
ed  for  would  doubtless  be  true,  in  tbe  ab- 
sence of  proof  of  tbe  termination  of  tbe  coe- 
tract  toe  the  980  a  month,  and  the  sidicti- 
tutioa  therefor  of  a  new  cmitract.  but  In  dv 
case  at  bar  we  think  the  tesdmony  at  plaia 
tiff  was  sufficient  to  show  such  terminatkc 
of  tte  original  contract,  and  the  contlnoaaa- 
of  the  service  undo-  a  new  one;  and  though 
some  of  tbe  testimony  of  the  plaintiff  ma^ 
seem  to  us  to  be  inconsistent  and  nnsadt 
factory,  yet  tbe  question  of  what  was  prortx 
thereby  waa  one  properly  submitted  to  tht 
jury,  and,  they  having  come  to  a  ccmdoslon 
thweon,  it  Is  floal.  and  eondndea  thla  ooort 
Tbe  judgment  appeated  from  most  be  af- 
flrmed. 

DUNBAR,   a         and    ANDBB8  aod 

STIi:4BS,  JJ^  concur. 


In  re  MTJRPHT. 
(Supreme  Ooort  of  Washingtoo.  Nov.  U, 
<^nna&i:.  Law—Dblat  iit  TRiAi^Riema  or  Di- 

TBirDANT  TO  DiSVIBSAL. 

Code  Proc.  8  1308,  provides  that  if  df- 
fendant  in  a  crimlQal  case,  whose  trial  has 
been  postponed  on  his  own  applicatioo.  be  n  -: 
bron^t  to  trial  within  60  days  after  the  indict- 
ment, the  court  must  order  It  to  be  dismissed, 
unless  good  csnse  to  the  contrary  be  titowa. 
Beld,  that  where  a  conviction  of  defendant  wu 
set  aside  on  his  own  motioa.  and  a  new  trisi 
ordered,  the  running  of  the  00  days  should  sat 
commence  until  the  date  of  that  order.  Dql 
bar,  a  J.,  and  Stiles,  J.,  dissenting. 

Original  petltixm  in  habeas  corpua  by  Jobs 
Murphy  for  release  from  custody  ini  a  Aazge 
of  bui^ary.  Dented. 

F.  W.  Oushman,  fbr  petitioner. 

SOOTT.  J.  Hie  relator  and  one  Jbliii  <»sca 
wen  bound  ovw  to  the  siqMrlor  eonrt  sC 
Pierce  county  to  answer  a  diarfa  of  bar 
glary.  On  the  18th  day  of  Septembor.  18B3» 
Olaen  was  tried  and  convicted  in  said  eoort 
and  on  the  20th  day  of  said  month  the  velater 
was  there  tried  and  cmvlcted,  irturnqKm  n> 
latar  filed  a  motion  fbr  awt  of  JodiciDaK 
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Knd  for  a  new  trial  Upon  tbe  heuing  tbere* 
of  said  court  Mtt  said  conviction  aside,  and 
fixed  upon  tbe  12th  day  of  October,  1893. 
for  a  retnal  Said  cause  not  jet  having  been 
brought  to  trial,  said  defendant  aaka  to  be 
discharged,  under  section  1369.  Code  Proc, 
which  provides  that  *1f  a  defendant  indicted 
or  Informed  against  for  an  olTenae,  whose 
trial  has  not  been  postponed  apon  bis  appli- 
cation, be  not  Inought  to  trial  within  sixty 
days  after  the  Indictment  Is  found  or  the  In- 
formation filed,  the  court  must  order  It  to  be 
dismissed,  unless  good  cause  to  the  contrary 
be  shown;"  and  upon  tbe  ground  that  he  has 
not  been  granted  a  speedy  public  trial  by  an 
Impartial  Jury,  as  ts  provided  by  section  22, 
art  1.  of  the  constitution,  and  section  1363, 
Code  Proc.  As  reasons  why  the  writ  should 
not  be  granted,  the  return  to  the  order  to  show 
cause  alleges  said  court  was  on  the  12th  day  of 
October,  aforesaid,  occupied  with  the  trial  of 
otiier  erimlnal  causes,  and  for  that  reason  it 
was  Imiwaetlcable  to  try  said  defendant  at 
said  time,  and  also  tor  some  time  thereafter; 
and  as  a  fuitber  reason  for  not  bringing  said 
cause  to  trial  It  is  allied  that.  In  the  opinion 
of  tbe  court  and  the  prosecuting  attorney.  It 
would  have  been  impossible  to  have  procured 
an  imparUal  jury  to  try  said  cause  from  tbe 
pand  In  attendance  at  said  term  of  court  tn 
consequence  of  two  Juries  having  been  drawn 
therefrom  previously  fbr  the  purpose  of  try- 
ing said  Olsen  and  relator,  as  aforesaid;  and 
it  appears  that  after  tbe  other  bosinees  of 
tbe  term  had  been  disposed  of  the  Junns 
-were  discharged,  and  tbe  relator  held  tn  cna- 
tody.  It  appears  that  only  one  of  the  depart- 
ments  of  said  conrt,  however,  was  occai^ed 
with  tin  trial  of  criminal  causes,  and  that 
tbe  defendant  oopld  hare  been  tried  In  an- 
other d^artment  thereof,  providing  a  Jury 
could  have  been  obtained  therefor.  The  rea- 
sons advanced  fw  not  trying  relator  are  un- 
satisfactory, and  we  are  of  tbe  opinion  that 
there  should  have  been  an  attempt,  at  least, 
to  have  obtained  a  Jury  firom  said  panel  or 
otherwise,  as  provided  by  law,  to  retry  Um. 
But,  be  this  as  It  may,  we  do  not  think  the 
relator  has  shown  sufficient  cause  for  his  dis- 
charge at  this  time.  Section  1309,  aforesaid, 
should  not  be  held  to  apply  to  this  kind  of  a 
case,  at  any  rate  until  after  the  expiration 
of  60  days  from  the  making  of  the  order 
setting  aside  tbe  trial  which  was  had.  While 
It  may  be  that  the  r^tor  has  not  be«i 
granted  a  speedy  and  impartial  trial  within 
the  other  provision  aforesaid,  we  do  not 
think  that  the  delay  was,  nndv  the  drcnm 
stances,  so  nnwarronted  as  to  entitle  him  to 
a  dlachozge  thereunder,  whatever  other 
rights  he  maj  have  In  the  premlsea.  Writ 
denied. 

HO^,  J.,  ooncnrs  In  llie  resnlt 

STILES,  J.,  (dissenting.)  I  do  not  think 
that  a  mere  statement  of  the  ivoaecnting  at- 


torn^ that  he  did  not  bdletre  he  oonld  get 
a  Jury  was  ai^  sufficient  reasea  ft*  an  In- 
definite continuance.  Tbere  were  54  Jurors 
still  present,  and  It  did  not  appear  that  any 
of  them  had  ever  been  called  to  sit  at  either 
of  the  forma  trials.  The  statute  requires  that 
good  cause  be  shown  for  a  i>ostponement  of  a 
trial,  and  It  should  be  shown  of  record  with 
the  same  formality  that  would  be  required  of 
a  defendant  wbo  would  be  required  to  prove 
his  right  to  a  continuance  by  affidavit  The 
purpose  of  this  statute  was  to  compel  the 
state  to  proceed  with  criminal  trials  within 
a  reasonable  time,  or  to  discharge  tbe  accus- 
ed. At  tbe  very  least,  this  petitioner  should 
be  allowed  to  go  on  bis  own  recognisance,  as 
provided  In  Code  Proc.  {  1370. 

DUNBAR.  O.  J.  I  concur  In  what  Judge 
SnifBS  has  said  abovB. 

ANDWtS,  X,  (concurring.)  It  Is  not  claim- 
ed on  behalf  of  the  relator  that  he  was  not 
tried  within  tbe  time  prescribed  by  tbe  stat- 
nte,  but  it  la  insisted  that  he  ought  now,  as 
matter  of  rt^t,  to  be  discharged  from  custo- 
dy, for  tbe  reason  that  be  was  not  retried  at 
the  time  when  the  cause  was  again  set  down 
for  trial  by  the  prosecution.  I  know  of  no 
statute  prescribing  the  particular  causes  for 
which  a  continuance  of  a  trial  In  a  criminal 
case  may  be  had  by  the  state.  It  seems  that 
"good  cause"  therefor  must  be  shown.  And 
perhaps  tbe  grounds  of  tbe  application,  what- 
ever th^  may  be,  should  be  made  to  appear 
of  record,  and  with  the  same  formality  re^- 
quired  of  a  defendant  But  when  a  post- 
ponement has  been  asked  for  by  the  prose- 
cuting officer  representing  tbe  public,  and  tbe 
grounds  therefor  stated,  though  Informally, 
and  tbe  application  has  been  granted  by  the 
court,  it  seems  to  me  that  the  mere  fact  that 
the  reasons  assigned  for  the  continuance  do 
not  appear  to  be  satisfactory  Is  not  alone  a 
sufflclrat  reason  for  discharging  the  accused. 
•Before  such  action  Is  taken,  I  think  It  ought 
to  appear  plainly  that  the  party  asking  the 
discbarge  Is  deprived  of  his  liberty  without 
due  process  of  law,  or,  at  least,  plainly  con- 
trary to  the  law.  I  think  tb»  rdator  la  not 
Mttitled  to  a  dlndiarge. 


TOWN  OF  MBDICAL  LAKE  v.  SMITH. 
(Supreme  Court  of  Washington.  Oct  20, 1898.) 

KUHIOIFAX.  CoaFORATIOirB— Void  OwMHIBATHn^ 

Stbebt  Assbbshbhts— BsTorrsi. 

1.  Act  March  27,  1890,  provides  that  notli- 
Ing  therein  shall  prevent  the  reincorporatios 

tbereuoder  of  towua  which  had  attempted  te 
incorporate  onder  the  void  act  of  February  2, 
188S,  and  empowers  atich  towns  to  ineorporatt 
onder  section  4,  rating  to  rdocorporatioas> 
Seld,  that  such  Incorporation  woald  not  validate 
a  prior  street-gradiiif;  aasesament,  sinde  under 
the  snpnoaed  sanction  of  the  act  of  1SS8. 

2.  Snch  town.  «a  mailing  an  asmssment  en- 
the  lot  owuaca  therefor,  caunut  ■■sert  an  e» 
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toppd  afsbMt  u  owner  nlvdng  to  paj  Us  M- 
MMmoit,  rine*  It  wm  not  tho  aetnal  door  of 
the  work. 

Appeal  from  superior  court,  Spokane  comi- 
ty; W.  G.  LangfoRl,  Judge. 

Salt  hj  ttie  town  ot  Medical  Lake  against 
BUjata  L.  Smith  to  foreclose  a  Hen  on  town 
lots  mider  a  street-grading  assessmoo^t 
Judgment  for  plalntUT.  Defoidant  iq>peals. 
Rereraed. 

Pratber  &  Daason,  tor  ajipenant  Jones, 
B6It  ft  Qninn,  Cor  MqMndent 

HOTT,  J.  Bat  two  qnesttoDS  am  pnaent- 
•d  bj  ttie  record  tn  this  case  wlUch  It  Is  Aeo> 
esaary  fbr  w  to  decide:  Flnt,  urn  nun 
sndi  an  aasesunent  I)^  tbe  nq^oodent  tot  ttw 
pnxposes  of  grading  the  street  deaorlbed  In 
flw  complaint  as  would  warrant  the  enforce- 
ment of  a  Uen  theraCor  against  tbo  property 
of  tiie  an»ellant?  and,  aeoinid,  w«n  tin 
acts  of  tha  defendant  snoh  as  to  estc^  him 
from  denying  his  liability  on  account  of 
snoh  Improremen^  and.  If  th^  wer^  was 
tite.  revMident  In  a  omdltlon  t»  anil  Itsdf 
of  such  estopp<dT 

As  to  the  flxst  Qoestlon  abore  snggeatedt 
it  la  »rt  contended  on  the  part  at  thB  n- 
^pondoit  that  there  was,  even  In  snbstanosk 
an  aasessmoit  for  the  purposes  set  oat  In 
the  etnnplalnl;  unless  the  acts  dime  by  the 
attMiqited  InoMporatton  were  nlldated  by 
force  of  the  relnoorporatton  under  the  law 
of  March  27,  1890.  The  court  below  held 
that  such  was  the  ^ect  of  the  act  of  rein- 
corporation,  but  In  so  dotaig  we  think  It  onn- 
mltted  error.  We  are  nnable  to  find  any  an- 
thorlty  In  said  act  fw  holding  that  any  of 
the  attempted  inoorporatlons  under  tbe  act 
of  Vebruaiy  %  1S88,  would,  by  tiie  tfmple 
act  of  ndnoorporatton,  Talldate  an  of  the 
acts  of  BQdi  attempted  Incorpmtlons.  It 
ftdlows  that  there  was  no  BOcHk  assessment 
as  would  be  a  foundation  for  tbe  action  de- 
scribed In  Qte  compliUnt 

As  to  the  seccmd  propoeltton.  It  Is  not  necy 
essary  for  us  to  de<dde  as  to  the  flrst  bnuudi 
tboreof,  for  the  reason  that  we  are  of  the 
<vlnl<ni  thai;  even  If  such  estoppd  exists 
as  against  the  arodlant,  the  respondent  Is 
not  In  a  condition  to  take  adrantage  there<rf. 
It  did  not  by  Itself  do  the  work  for  which 
the  Uen  Is  claimed.  AU  of  Its  rltfhts  In  the 
action  therefor  grow  out  of  the  attempted 
assessment,  which,  as  we  have  seen,  was  of 
no  effect  U  the  acts  of  the  appellant  were 
sudi  as  to  estop  him  from  doiylng  his  11a- 
Ullty  on  account  of  the  lmpnnr«nent,  such 
estoppel  could  only  have  force  as  between 
blm  and  those  who  actually  did  the  work, 
nnd,  as  they  are  not  before  the  court,  we 
cannot  decide  as  to  their  ri^ts.  There  was 
no  aasessmoit  which  bound  the  property  of 
the  defendant,  nor  any  estoi^xd  as  against 
him  which  could  have  force  in  favor  of  tbe 
respondent.  The  action  of  the  court  In  bald- 
ing to  the  contrary,  and  entering  judgment 


in  favor  of  reepoDdent,  most  be  tenmi 
and  the  cause  remanded,  wtth  luaUuuikm 

to  dlsmlSB  the  action. 

DUNBAB.  a  J.,  and  STIUBS*  AKDEBS. 
and  soon!,  J7.,  concur. 


TOWN  OF  UEDICAIi  LAKE  t.  IA5DI8k 

ax.,  (two  ease*.) 
(Sopreme  Ooart  of  Washington.    Oct.  30,  VSP- 

Ameal  from  ■nperior  court,  Spokane  eoui 
W.  O.  Langford,  Jndge. 

Two  actlooa  by  Ow  town  ot  Medteal  lab 
against  J.  iL  Landls  and  wife^  JnOgm&m 
pULintlfl.   Defendants  appeal  Rerened. 

]^thw  ft  Daiis(Hi.  tor  weUaata.  tea. 
Bdt  ft  Qofaui,  fbt  raspMide&t. 

HOTT,  J.  These  two  eaaes  preaat  the  nw 
queetioiiB  decided  in  the  eaae  of  Town  of  Mes- 
cal LakeT.  Smith.  34  Pae.  and  for  tbe  i» 
sons  therein  giren  tlM  jodgments  thaw  mm 
be  rerened,  and  the  canaea  mnaadad,  wttk  b- 
stracticKit  to  dismiss  the  actions. 

DUNBAB,  O.  J.,  and  SSXUaa,  ANDEBS. 
and  aaOTT,  JJ.,  owieiir. 


8TATB  ex  raL  SCHOOL  DUTT.  Ma  M  Of 
SNOHOMISH  OOUNTT  y.  GRniB& 
State  Aodltor. 
(Sopmne  Oomt  of  WaaUngton.   Nov.  Ifii  1^ 
SonooL  Dnraiois— iRTasnaaT  ov  BaaooLtts. 

A  adiool  district  la  a.  niiiniei^^  eefpn- 
tton,  within  the  meaning  of  Const,  art.  16. 1  & 
which  directs  tliat  the  permanent  mAooI  M 
"may  be  Inrested  in  national,  state,  eoBnt7« 
mnnldpal  iKwds."   Hoyt,  J.,  dinornting 

Original  action  in  the  name  of  the  stale  » 
the  relation  of  school  district  No.  24,  ^ 
bMniah  county,  against  I^  B.  GMmes,  tus 
auditor,  fbr  mandamus.  Jadsment  for  le- 
lator. 

PhD.  Skfliman,  for  relates.  W.  C  Joaa 
Atty.  Q«L,  and  Jas.  A  Hal^t,  flar  xovonA- 
ent 

SOOITT,  J.  nils  Is  an  appUcntlao  to  e» 
tbs  respondoit  to  draw  a  warrant  afs^ 
the  permanoit  school  fund  In  the  earn  ^ 
fS5,000  In  farw  of  the  rdator,  to  pay  tb- 
pundiase  prtce  of  Its  sdio<d-dMrlct  N^li 
It  Is  conceded  that  said  bonds  bSTe  bnc 
regularly  Issued,  and  are  In  sB  reapecta  txL%' 
and  that  th^  hare  be^  regularly  soU  * 
and  purchased  by  the  board  ot  state  fcal 
commissioners,  and  that  there  la  JDoaey  - 
tbo  state  treasury  snfflciait  in  amonot  i  • 
and  applicable  to  the  purchase  of  aald  hcoSt 
and  It  Is  omceded  that  the  sole  nasoa  «t' 
the  respondent  refused  to  issue  tbe  warns: 
therefor  was  because  he  was  in  doubt  is  f 
whetlier  a  wctxotA  district  is  a  mmdeUnl  nr 
poratlon,  within  the  meaning  of  seetSoa  i 
art  16,  of  the  constitution,  and  this  b  tb» 
only  qtiABtloa  presented.  It  la  stipvdatcd  tbs 
the  decision  upon  the  petition  and  demsn* 
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Shan  be  ccHudu^Te  of  the  cue.   There  are  a 

I'    nomber  of  sections  in  the  constltiitjion  bear- 
lug  upon  this  prt^KMltlon,  which  will  furnish 
acme  light  In  arrlTlng  at  a  ccmducdon.  For 
Instaooe,  a  part  of  section  2,  art  7,  reads  as 
follows:  "ProTlded  further,  that  the  prop- 
erty of  the  United  States,  and  of  the  state, 
counties,  school  districts,  and  other  municipal 
corporations,  and  such  other  property  as  the 
legislature  may      general  laws  provide,  shall 
be  exempt  from  taxation."    In  section  6,  art 
8,  it  is  declared  that  "no  county,  dty,  town, 
~    school  district  or  other  municipal  corpora- 
tion, shall  for  any  purpose  become  hidebted 
T    In  any  manner  to  any  amount  exceeding  mie 
and  one-half  per  centum  ctf  the  taxable  pn^ 
'    ert7  In  such  county,  dty,  town,  school  dis- 
trict or  other  municipal  corporation,  without 
'    the  assent  of  three-fifths  of  the-voteis  fliere- 
,    in."   Also  tliat,  "provided,  that  no  part  of 
»    the  indebtedness  allowed  In  this  section,  shall 
^    be  incuired  for  any  purpose  other  than  strlct- 
'    ly  coun^,  dty,  town,  school  district  or  other 
2    municipal  purposes."    Section  7.  art  8,  de- 
dares  that  "no  county,  cit7,  town  or  other 
^    municipal  oorpiM'atlon  shall  hereafter  give 
any  monc^,  or  property,  or  loan  its  money  or 
■    credit,  to  or  in  aid  of  any  individual,  as- 
sociati<»k,  company  or  corporation."    In  this 
last  section  school  districts  are  not  specially 
mentiuied,  and  yet  they  would  be  induded 
as  munidpal  corporations.   Haxon  v.  Sdiool 
^    Bist,  6  Wash.  142,  81  Pac.  462,  and  82  Pac. 
s    110.    Section  5.  art  16,  being  the  <»ie  es- 
£    pedally  in  question,  is  as  follows:  "Ntme  of 
-    the  permanent  school  fund  shall  ever  be 
\    loaned  to  private  persons  or  corporations,  but 
^    it  may  be  Invested  In  national,  state,  county 
or  municipal  bonds."    The  question  as  to 
whether  school  districts  are  municipal  cor- 
'    poratlons  was  discussed  by  this  court  in  the 
case  of  Board  v.  Peterson,  4  Wash.  147,  29 
Pac.  995.    In  considering  the  question  gen- 
erally we  were  of  the  opinion  that  they  were 
such.    And  in  Maxon  v.  School  Dist.,  supra, 
'     when  the  question  was  before  the  court  as 
i>    to  whether  they  were  induded  within  the 
term  "municipal  corporation."  as  used  in  the 
act  of  January  81, 1888,  (1  HlU's  Code,  i  2415,) 
I'     we  held  that  they  were  Induded.    It  is  con- 
tended that  under  the  language  <rf  section 
C,  art  16,  aforesaid,  a  distinction  should  be 
i    made,  and  that  the  bonds  of  sdiool  districts 
r    should  not  be  held  to  be  included  within  that 
section.    It  will  be  noticed  that  In  this  sec- 
ti<Mi  the  word  "city"  is  omitted,  and  the  yrord 
"other"'  does  not  precede  the  word  "munic- 
;     Ipal;"  and,  as  counties  are  named,  it  Is  con- 
tended with  some  degree  of  force  that  if 
■diool  districts  were  intended  to  be  Induded 
they  would  have  been  mentioned  also,  or  at 
least  that  the  word  "oth^'  would  have  been 
employed.   Undoubtedly  school  districts  are 
not  strictly  munidpal  corp<»atloDs,  within 
the  definitions  given  In  the  t«t-book8;  and 
in  scMne  of  the  states  they  have  been  hdd 
to  be  munidpal  corpwatioiiB,  and  in  others 
not.  In  constrvlng  Ae  lavs  (rf  the  particular 


state.   It  will  be  noticed  that  this  sectkn 

prohibits  the  loaning  of  the  permanent  sdiool 
fond  to  private  persons  or  corporatlcma,  and 
it  will  not  be  contended  that  school  districts 
are  within  the  prohlt^tlon  expressed.  If  the 
further  provision,  "but  it  may  be  invested  In 
national,  state,  county,  or  municipal  bonds," 
la  to  be  hdd  to  be  a  limitation  upon  the 
power  to  invest  (and  we  think  that  it  must 
be,)  the  spedal  prohIUti<m  would,  in  a  meas- 
ure, be  nselera.  However,  It  throws  some 
light  uptm  the  Intent  of  the  section  In  deter- 
mining what  the  limitation  is.  The  appar- 
ent Intoit  was  to  draw  a  distinction  between 
ivlvate  and  public  securities,  and  only  to  pro- 
hibit investing  the  permanent  school  fund  In 
private  securities.  As  a  question  of  pnbUc 
policy,  there  seems  to  be  no  good  reason  why 
there  should  lie  any  pr(AIbiti<Hi  from  luvest- 
Ing  any  part  of  this  fund  in  school-district 
bonds.  While  it  Is  not  for  us  to  declare  the 
policy  of  the  state,  the  fact  that  they  are  ad- 
mittedly usually  regarded  as  desirable  securi- 
ties, and  that  it  would  seem  to  be  an  ap- 
propriate  investment  is  at  some  value  in 
arriving  at  tiie  intoit  of  the  section.  The 
public  authnlties,  In  {performing  their  duties, 
should,  of  course,  excise  care  in  purchasing 
in  all  Instances,  and  reject  where  question- 
able; 

It  is  contended  that  while  this  sectlmi  was 
under  ccmslderatlon  before  the  constitutlcmal 
ctmventlon  the  question  was  considered  as 
to  whether  Bdio(d  districts  should  be  includ- 
ed, and  that  there  was  much  opposition,  and, 
in  consequence  thereof,  tiiat  they  were  pur- 
posdy  omitted.  We  are  not  well  advised  as 
to  this,  however,  and,  owhig  to  the  fact  tliat 
tbese  debates  have  not  been  published,  what 
was  discussed  Is  rather  a  matter  of  memory 
than  of  record;  and  It  Is  questionable  whether 
any  particular  importance  should  be  attached 
thereto  In  any  event,  for  It  may  well  be  sup- 
posed that  each  individual  member  did  not 
express  his  opinion  in  debate,  and  that  we 
must  look  for  the  sense  or  understanding  of 
the  wh<kle  In  what  was  finally  adopted,  rathor 
than  what  was  said  in  the  discussion  of  the 

I  various  questions  considered  by  that  body. 
It  was  in  what  was  finally  accomplished  that 
the  voice  of  the  whole  body  found  expres- 
slm.  Even  In  that  case,  when  the  labors  of 
the  convention  were  finally  conduded,  it  re- 
sulted only  In  a  proposed  constitution;  and 

I  It  was  this  written  document  upon  which  the 
peo^  acted,  and  which  was  adopted.  If 
there  was  any  well-settled  Intention  to  ex- 
dude  sdiofd-dlstrict  bonds  from  this  provi- 
sion. It  seems  that  It  would  have  been  dearly 
and  unequivocally  expressed.  In  the  lan- 
guage used  elsewhere  In  the  constitutltm  in 
speaking  of  munidpal  corporations,  there 
was  no  attempt  to  make  any  snch  distinction, 
and  In  fact  It  dearly  appears  that  school 
districts  were  regarded  as  munidpal  corpo- 
rations, from  the  language  usually  employed. 
It  is  further  urged  that  It  was  the  oplnI<m  of 
the  last  legislative  assembly  that  scho^-dis- 
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Met  bonds  wen  not  Included  within  thta  coo- 
fltttnttoul  proridon.  for  the  Teasim  tbat  aald 
a— emMy  puwd  an  act  prorldlng  for  the  anb- 
■wiMfnm  of  an  amendment  to  this  section  of 
tke  0(Histltatlan,  'aaittclaIl7  Indndtos  acauMl- 
dlstrlct  bonds,  (Seas.  Lttws  1S98,  p.  0.)  wblcb 
aot  was  approved  Vi^uvbtj  9th.  It  fnrtlier 
appears,  however,  in  section  25  ctf  ui  act 
passed  by  that  body,  whldi  was  apiffoved 
Mnrch  IQtb,  (Sess.  Laws  1803,  p.  401.)  creat- 
ing the  atate  board  of  land  oMnmisslonexa, 
that  said  board  was  especially  authorised  to 
Invast  this  sum  In  school-district  bc»tds;  and 
to  bold  otherwise  would  be  to  bold  this  part 
of  said  aecttm  unocHutitatluiaL  Such  ques- 
tions are  always  approached  with  a  great 
deal  of  caution,  and  the  uniform  mlo  is  tbat, 
where  doubt  exists  as  to  the  conatltatloaal- 
ily  (tf  an  act  ctf  Ibe  legislature^  tbe  act  Is 
sostalned,  (Board  Pet^son,  sopmO  and 
we  do  not  think  tbat  the  actlcm  previously 
bad  with  reCo^nce  to  this  proposed  consti- 
tutional amendmeDt  should  take  this  later 
nctiou  oC  the  legislature  out  of  this  gmeral 
rule.  In  section  84  of  said  set  it  Is  dedared 
mat  "all  acts  and  parts  of  acts  inctmslstent 
with  the  provbioas  of  this  act  are  hmtay 
rqtealed,"  and  tiie  a<ct  relating  to  the  snb- 
mlaBlon  of  the  constitutional  amendment  for 
tbe  purpose  of  obtaining  this  particular  aa.- 
tiioriaatloa  is  certainly  Inconslatent  with  the 
later  view  that  audi  authority  la  already  pos* 
sessed.  Upon  the  wholes  we  do  not  think 
that  there  was  any  fntenti<m  to  exclude 
school-district  bonds  from  the  provislms  of 
fbls  section  ot  tiie  constttutim,  and  it  would 
not  be  a  wdl-4onnded  dlstlnctioii  to  bdd  that 
In  this  particular  instance  sdHxA  districts  are 
not  munidpsl  onporatkms.  We  are  of  tiie 
opinion  that  the  writ  must  Issue. 

DUNBAB,  a  J.,  and  STUjDS  and  AMD- 
BRS,  JX,  c<wcnr. 

HOTT,  J.  I  dissent  I  tfabifc  tbat  there 
can  be  but  one  omstmctfon  of  tbe  wwds 
"munldpal  bcmds."  used  In  tbe  ewstitnUon, 
and  that  tbis  constnu^fm  wlU  excfaids  bonds 
of  school  districts. 


BENYEB  &  R.  a  R.  CO.  v.  HANOUM. 

(Snisreme  Court  of  OoloTado.  Nov.  22,  1893.) 

Railboad  Cokpahibs— Right  ot  Wat  ovsa  Pob- 
Lic  Lands — Location. 

1.  The  right  of  way  prlTilege  conferred  by 
the  act  of  March  3,  1875,  does  not  attach  on 
the  filing  and  acceptance  of  the  railway  com- 
pany's articles  of  Incorporation  and  proofs  of  or- 
sanizaticm,  but  when  the  line  of  road  is  definite- 
Tr  fixed,  dtber  by  actual  construction  or  the 
nUnff  of  a  niap  showing  its  definite  location. 

2.  It  Is  not  Decesnary  for  a  company  which 
has  filed  its  articles  of  incorporation  and  proofs 
of  organization,  and  constructed  a  road  orer  un- 
sarrcyed  public  lands,  to  file  a  map  of  definite 
loeation,  in  order  to  entitle  it  to  the  boiefit  of 
vtdi  act. 

(SrUabns  by  the  OonrU 


Appeal  from  district  court,  Montroae  cms- 

ty. 

Action  by  Thomaa  B.  Hanonm  against  the 
Denva  &  Bio  Grande  Ballraad  Compaiiy  Ut 
coostmctlng  and  operating  Us  road  onr 
lands  claimed  by  p*«*"Hir  Thtre  wu  tw 
diet  and  Judgment  for  plaintiff,  sad  defMd. 
ant  appeals.  Berersed. 

TbB  otbsr  facts  fnl^  vpear  In  the  ftdlow- 
Ing  statement  by  ELLIOTT,  J.: 

The  following  provislona  of  tbe  net  of  con- 
gress of  March  8, 1875,  am  considered  In  tbt 
iH^nlon,  (see  1  SniH><  Bev.  SL  D.  S.  \?a  Bd.] 
ppw  &U  02:)  "An  act  granting  to  railroadi 
tbe  rl^t  of  throui^  the  pabUe  landa  of 
tbe  United  States.  Section  1.  That  tbe  rigb: 
nt  way  through  the  public  lands  of  the  Hnit- 
ed  States  is  hereto  granted  to  any  r^taood 
company  duly  (Wganlaed  under  tbe  laws  of 
any  state  or  terrttory,  except  tbe  District  of 
Gotambla,  w  by  the  ctngreas  of  tbe  United 
States,  which  shall  have  filed  with  tbe  aee- 
retary  (rf  tiie  tatoior  a  ccfpy  of  Its  artkief 
of  IncorporatifMi,  and  due  proofs  irf  Its  or 
gaateation  under  the  same,  to  tbe  extent  of 
one  hundred  feet  on  each  side  of  tbe  eentfSl 
line  of  said  mad.  •  •  *•*  *«ec;  4.  Tbat 
any  raOroad  company  Ai^riwtg  to  eecnrt  tbe 
benefits  of  this  act,  ahall,  within  twelve 
montbi  after  the  location  of  any  aecthw  of 
twenty  miles  of  its  toad,  it  ttie  same  be  1900 
sorveyed  lands,  and,  if  upon  nnsnrreycd 
lands,  within  twelve  months  after  the  sv- 
vey  thereof  by  the  United  States,  file  with 
the  register  of  the  iMnA  office  for  tbe  Olstrla 
where  such  land  Is  located  a  profile  of  Hs 
road;  and  npcm  approval  xaanot  by  tbe  sec- 
retary of  the  Interior  the  same  shall  be 
noted  npon  tbe  plats  in  said  <^ce;  sad 
thereafter  all  such  lands  over  which  sodi 
right  of  way  shall  pass  shall  be  diqraaed  of 
subject  to  such  rl^  at  way:  provided, 
that  If  any  section  of  saM  road  shall  not  be 
completed  within  five  years  after  tbe  loca- 
ti<m  of  said  section,  the  rl^ts  herefai  grant- 
ed shall  be  forfeited  as  to  any  such  oneom- 
pleted  section  ot  said  road.** 

Wolcott  &  Valle  and  Henry  F.  Hay,  for 
appellant  Jobn  Gray  and  Hugo  Sdlg;  tar 
appellee. 

BLLIOTT.  J.,  (after  stating  the  Cuts) 
This  action  relates  to  a  certain  qoarttr  wk- 
tion  of  land  In  Delta  county,  CoUk  The 
plaintltC,  Hanoum,  haa  tbe  govemmeait  pat- 
ent for  tbe  land  under  the  pre-emptit»  laws 
of  the  United  States.  The  defendant.  ttk> 
Denvo-  &  Rio  Grande  Railroad  Company, 
claims  the  right  of  way  tiiroogh  the  land  for 
its  railroad,  basing  Ita  claim  u^taa  oomtdlanc? 
with  the  act  of  omgreas  "slanting  to  rail' 
roads  the  right  of  way  throat  tlvt  pobUe 
lands  of  the  United  States,"  and  accoal  o^ 
cupation  and  use  for  such  purpose.  See  a«t 
ot  March  3,  1875,  (1  Snpp.  Rev.  St  U.  S.  pp. 
91,  82.)  The  question  presented  to:  Does 
the  patent  give  plaintiff  aa  aboolnfee  title  to 
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the  wb(te  Qoarter  aectioD,  unlDcombered 
an7  scrritade  or  easement,  or  is  tbe  land 
subject  to  the  right  of  way  claimed  by  de- 
fendant for  Its  rallnNUI?  The  land  In  ques- 
tion was  formerly  a  part  at  the  Ute  Indian 
reeervatlon  In  the  state  of  Ckdorado.  By  act 
of  confess  approved  Jnly  28,  1882,  all  fha.t 
PmUmi  of  the  reservation  lately  occupied  by 
the  Uncompohgrc  and  White  RlTef  Utes  was 
"declared  to  be  public  land  of  tbe  TTidtad 
States,  and  subject  to  disposal  from  asid 
after  the  passage  of  this  act.  In  accordance 
with  the  proTislcms  and  under  the  restrlc- 
Umis  and  limitations  of  section  8  of  the  act 
of  C(Migres8  approved  June  fifteenth,  el^teen 
hundred  and  eighty,  chapter  two  hundred 
and  twenty-three,  except  aa  hereinafter  pro- 
Tlded^  under  regulations  to  be  prescribed  by 
the  secretary  of  the  interior  in  acctwdance 
with  the  pTOTislcws  of  this  act"  See  U.  8. 
Stat  1881-^,  p.  178.  Connsel  tar  both  ilar- 
ties  concede  that  the  facta  established  by  tbe 
Readings  and  evidence  are  In  substance  as 
follows:  In  S^tember  and  October,  1881, 
plaintiff  settled  upon  the  land.  Intending  to 
acquire  the  same  by  pre^mptka,  and  on 
July  14,  1884,  made  bis  declarat<H7  state- 
ment or  preemption  filing  for  the  same.  On 
September  15.  1885,  plAlntlfl  made  his  final 
proofs  and  payment  for  the  land,  and  ob- 
tained tbe  receiver's  eertlflcate  therefOT, 
though  the  potuit  was  not  Issued  nntll  1889. 
Prior  to  plaintiff's  setQemeDt  the  defendant 
company,  In  June,  1831,  made  the  surrey 
and  location  of  Its  railroad,  and  In  Decem- 
ber, 1881,  laid  oat  and  commenced  the  con- 
etructlon  ef  its  roadbed  through  the  land  In 
controversy.  On  April  20,  18^,  the  defend- 
ant company  filed  with  the  secretary  of  tbe 
Int^or  a  co/py  of  its  articles  of  Incorpora- 
U<Mi  and  proofs  of  Its  organizatlcm.  On  tbe 
same  day  it  also  filed  a  map  of  Its  road  In 
the  genersl  land  office  of  the  United  States; 
and  OD  January  25,  1883,  said  map  was  ap- 
proved by  the  secretary  of  the  Interior.  The 
United  States  survey  was  extended  over  the 
land  in  question  May  SI,  1881.  On  July  28, 
1882,  when  the  land  of  tbe  Indian  resorva- 
tloD  was  declared  to  be  public  land,  and  sdb- 
Ject  to  disposal  as  such,  with  certain  excep- 
tions, limitations,  and  restrictions,  the  de- 
fendant company  was  occupying  Its  right  of 
way  and  (grating  Its  cars  through  the  quar- 
ter section  In  question.  At  that  time,  also, 
plaintiff,  having  x^evlously  settled  upcxi  the 
land,  was  occupying  and  Intending  to  acquire 
the  same  as  a  pre-emptloner.  From  that 
time  continuously,  and  in  that  manner  re- 
spectively, each  party  has  ever  since  occu- 
pied and  used  the  land. 

The  land  was  not  subject  to  pre-emption 
by  plaintiff  until  the  Indian  tiUe  was  ex- 
tinguished. Bev.  St  U.  S.  H  2257,  21158: 
Yoeemite  Valley  Case,  15  WalL  77.  The 
{H-incIpal  contention  In  behalf  of  appeUee  Is 
that  the  defendant  railroad  c(Hnpany  Is  not 
«ntitled  to  the  right  of  way  as  (datmed,  be- 


cause it  has  never  filed  a  profile  of  Its  road 
with  the  register  of  the  land  office  for  the 
district  where  such  laud  Is  located,  as  pco- 
vlded  by  section  4  of  tbe  act  of  March  3, 
1870,  Bupra.  So  far  as  we  are  advised,  the 
iweclse  question  thus  presented  has  never 
been  det^mlned  by  the  supreme  court  of 
the  United  States.  We  are  therefore  without 
an  authoritative  precedent  But  In  a  case 
reviewing  and  construing  sections  1  and  4 
of  said  act  Mr.  TUas,  secretary  of  tbe  In- 
terior, has  delivered  an  elaborate  opinion. 
His  conclusions  are  reported  as  follows: 
"The  right  (rf  way  privilege  conferred  by  the 
act  of  March  3,  1875,  does  not  attach  on  the 
filing  and  acceptance  of  the  company's  artl- 
dea  of  incorporation  and  proofs  of  organlaa- 
tion,  but  when  the  Hne  of  road  Is  definitely 
fixed,  either  by  actual  construction  or  the 
filing  of  a  map  showing  Its  definite  location. 
It  Is  not  necessary  tor  a  company  which  has 
filed  its  articles  of  Incorporation  and  proofs 
of  organlaaUcn,  and  constructed  a  road  over 
unsurveyed  public  lands,  to  file  a  map  of 
definite  location,  in  order  to  entitle  It  to  the 
benefit  of  said  act"  See  Railroad  Co.  v. 
Downey,  8  Dec.  Dep.  Int  115,  and  cases 
there  cited.  The  reosonlns  of  the  learned 
secretary  by  which  the  foregoing  coaclu- 
slons  were  reached  seems  to  us  dear  and 
cwvlncing,  and  In  harmony  with  Judicial 
dedslons  bearing  upon  similar  questions. 
Railroad  Co.  v.  Baldwin.  103  U.  S.  426;  Van 
Wyck  T.  Knevals,  106  U.  S.  360,  1  Supv  Ct. 
336;  Hallway  Co.  v.  Ailing,  99  U.  S.  474; 
Jacks<m  t.  Dines.  13  Colo.  90,  21  Pac.  918; 
Howell  T.  Klllie,  17  Cola  88.  28  Pac.  464. 
Beferring  to  the  facta  above  stated,  It  will 
be  observed  that  plaintiff  made  his  filing 
July  14,  1884;  that  more  than  two  years  be- 
fore, (April  20,  18S2,)  defendant  had  filed  a 
copy  of  its  articles  of  incorpcH'ation  and 
proofs  of  its  OTganlzation  with  the  secretary 
of  the  Interior;  and  that  nearly  two  years 
before,  (July  28,  18S2.)  defendant  had  con- 
structed its  road,  aud  was  occupying  its 
right  of  way  and  operating  Its  cars  through 
the  land  In  question.  At  tbe  date  last  men- 
tioned there  was.  therefore,  fixity  of  grantee 
and  fixity  of  location  or  of  the  subject-mat- 
ter  of  the  grant;  so  that  the  title  of  tbe  de 
fendant  to  its  right  of  way  was  then  com- 
plete. The  subsequent  disposal  of  the  land 
to  plaintiff  must  therefore  be  heid  to  have 
been  made  subject  to  defendant's  right  of 
way.  It  follows  that  plaintiff  has  no  cause 
of  action,  and  that  Judgment  should  have 
been  rendered  In  favw  of  defendant 

In  view  of  the  conclusion  at  which  we 
have  arrived,  It  Is  nnnecessary  to  consider 
the  claim  that  the  defendant  company  Is  en- 
tltied  to  a  right  of  way  over  the  land  In 
question  by  virtue  of  certain  treaties  and  the 
executive  order  of  the  iffesident  of  the  Unit- 
ed States  promulgated  May  12,  1880.  The 
Judgment  vt  the  district  court  Ift  rerersed. 
and  the  cause  remanded. 
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GORDON  T.  GRAY. 

(Saprema  Ooort  of  Colorado.  Not.  22,  1893.) 

JLFnuun  JuKisDiOTioif  ov  ScpKBin  Couet— 
Cmbbnt. 

Apneali  are  creatttrea  of  the  ttatnte^ 
Neither  j«ndeT  In  error  nor  the  coaaent  of  par- 
ties can  confer  jnrUdictiOQ  upon  thU  court  far 
appeal. 

(Bjllabtu  hr  tha  Gonit) 

Appeal  from  district  court,  Arapahoe  coon- 
ty- 

Action  by  Gldecn  M.  Gordon  agaiiwt 
George  J.  Gray  oq  a  promissory  note  for  the 
recovery  of  money  only.  By  coonterclaim 
defendant  defeated  the  action,  and  reoiTcr- 
ed  Judgment  against  plaintiff  tor  94S.76. 
Plaintiff  api>ealed.  DlamlBsed. 

Eeeler  ft  Bales,  for  appellant  a  B.  *  F. 
H«Tingt(m,  for  appeHee. 

PBR  CURIAM.  Aa  tbe  law  goremlnc  ap- 
peals to  this  court  existed  at  the  time  of  the 
renditloii  of  tbe  judgment,  (Tune.  1690J  tUa 
ooort  waa  wlttiout  Jurisdiction  to  entertaia 
the  appeal.  The  Judgment  did  not  amount 
to  9100,  exdutfTe  of  coats;  nor  did  It  !»• 
late  to  a  ftanahlse  or  fteehidd.  Code,  | 
888.  By  tbe  act  creating  t3ie  court  of  ap- 
peals tbe  Jurisdiction  of  thla  court  to  re- 
view money  Judgmenta  rendered  by  district 
courts  has  been  still  further  restricted.  Sees. 
Laws  1891,  p.  118.*  Ajipeals  are  CTeatnrea 
of  the  statute.  Nether  Jdnder  in  error  nor 
tbe  mmseqt  of  partlea  can  confv  Jurisdiction 
up<n  thla  court  1^  appeal.  See  Harr^  t. 
Insurance  Ca,  18  OcAo.  — ,  82  Faa  935, 
and  caaea  Ibere  cited;  alao,  Pe<^  r.  Rtdi- 
mond,  16  OcAo.  2T4,  26  Pac.  929.  The  ap- 
peal sought  to  be  taku  ber^  li|  dismissed, 
withoot  prejudice. 


MITCHBLL  T.  McNBAIi. 
(Court  of  Appeals  of  C^orado.   Not.  13,  1893.) 
Lbasss—Pbotibiohb— Right  to  Rbpub— Sdbsb- 

qUBXT  OrANTBB. 

A  proTision  in  a  lease  givins  the  leasee 
the  rifrht  to  repair  and  deduct  cost  from  the  leat 
will  bind  a  snbseqnait  grantee,  tbotub  the  lease 
is  by  parol. 

Appeal  from  Arapahoe  county  court 
Forcible  entry  and  detalno:  proceedings 
by  Walter  C.  MitcheU  against  BUett  McNeaL 
Judgmoit  for  defendant   naintiff  appeala. 
Afflrmwi. 


*  Section  1  of  the  act  proTides:  "No  writ  of 
error  from,  or  appeal  to,  the  supreme  iwurt 
shall  lie  to  review  the  final  Judgment  of  any 
Infi'rior  court  unless  the  judgrment,  or  in 
replevin,  the  value  found,  exceeds  $2,500,  exclu- 
sive of  coats.  Provided,  this  limitation  shall 
not  apidy  where  the  matter  In  controversy  re- 
lates to  a  franchise  or  freetiold,  nor  where  the 
oonstrPCtioD  of  a  provtsion  of  tha  cimstitation 
of  the  state  or  of  the  United  States  is  necessary 
to  the  determination  of  a  case.  Provided  fur- 
thw,  that  the  forecoming  limitation  shall  not  ap- 
idy  to  writs  of  error  to  the  county  courta." 


Wmiam  Toimg,  for  appellant  B.  T.  M^ 

Neal,  for  app^ee 

BISSELL,  P.  J.  This  is  probably  the  bmi 
extraordinary  Instance  of  tbe  exercise  ^ 
that  American  birtliright  tbe  ^rtlege  of 
litigating  with  one's  advaaary.  tbat  thr 
courts  of  G(^rado  have  evo*  known.  It  la- 
Tolvea  six  bits.  It  grows  cot  of  tbe  ft^ow- 
taw  facta.  In  1891,  J.  &  Hajfn-  waa  the 
ownor  of  a  house  and  lot  on  Lincoln  avenw. 
In  Draver.  Accmrdlng  to  tbe  Jndflrxnent  of 
tike  coort  b^w,  he  rented  tbe  premises  ts 
McNeal,  tbe  appellee,  for  a  certain  period 
at  a  fixed  rental.  Am  eatablisbed  by  that 
finding,  thla  leasing  was  until  tbe  1st  of 
June,  1892,  at  a  monthly  rental  of  $K. 
payable  on  or  before  the  5th  ot  tbe  month, 
coupled  with  tbe  farther'  agreeoaent  that 
the  landlord  should  be  respMialbte  tor  nec- 
essary repairs,  which  the  tenant  waa  al- 
lowed to  make  and  deduct  from  tbe  rent 
Tbe  tmant  went  into  possession  under  die 
agreement  and  paid  his  rent  promptly,  l£r 
eluding  what  was  due  In  the  early  part  «c 
Bdarch.  liatw  In  the  .month  Oie  drain  plpt 
seems  to  have  needed  repiUr,  and  tbe  tmant 
had  it  fixed  at  a  coat  <rf  7S  centa.  Wben  tike 
rent  tMcame  due  in  AprO.  McNeal  sent  a 
check  for  $17,25  and  the  idumbo'a  receiptel 
bm  for  15  centa  to  tbe  appelant,  MItrttrti, 
who  bad  boufl^t  the  propoty.  There  was 
some  cMitrovtfsy  as  to  any  notice  of  the 
transfer,  but  this  la  unimpinrtant  sbice  tiw 
check  and  the  bill  were  aent  to  the  grantee, 
MitcheU.  Mltchdl  declined  to  receive  It  and 
aentthe  che^  and  ttiebOl  back,  with  a  demanl 
fw  118.  There  la  some  dispute  as  to  an- 
other demand  wUch  he  made  for  an  ad- 
ditional dollar  as  a  compensation  for  hb 
trouble,  but  this  does  not  bear  np<Ki  tiie  con- 
troversy. Tbe  tenant  declined  to  pay  the 
118,  whereupon  Mitchell  commenced  pro- 
ceedings In  forcible  entry  and  detainer  » 
recoT«  poaeeeslon  for  the  nonpayment  of 
rmt  The  tenant  defmded,  made  tender  la 
the  Justice^  court  of  117,25,  and  pleaded  tbe 
performance  of  his  agreement  as  to  tbB  bal- 
ance. The  Justice  rendered  Jo^ment 
against  the  tenant  tor  918,  whldh  he  tbere- 
npoa  paid  Into  court,  aa  he  waa  required  ia 
do  under  flie  statute,  since  he  took,  an  ap- 
peal from  the  Judgment  to  the  eovinty  coon. 
The  caae  went  to  the  county  court  by  this 
appeal,  and  during  tbo  time  it  waa  thm 
the  May  rent  became  due.  and  It  was  paM 
Into  court  under  the  statute.  Under  some 
arrangement  between  the  parties,  the  comt 
ordered  that  this  rmt  be  turned  over  to  tiw 
landlord,  and  he  reod^ved  it;  ttw  case  r^ 
maining  for  trial  upcm  the  laaue  aa  to  tii' 
terma  of  tbe  lease  and  tbe  binding  dmract  r 
of  the  otrntract  made  between  tbe  hmdkvd 
and  the  tenant  The  court  tried  tbe  case, 
and  aa  a  matto  of  tact  found  that  the 
agreement  between  Uajw  and  McNeal  was 
as  daimed  by  the  tenant,  and  he  had  a  right 
to  maite  the  repair,  and  dednot  It  from  tiie 
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rent.  Klndlng  these  facts,  he  rendered  a 
Judgment  aealnst  the  appelant,  Mitchell, 
for  the  T5  cents  and  the  costs.  To  reverse 
this  lodgment  the  case  Is  brought  into  this 
court  We  confeea  that,  eren  If  It  were  a 
mattOT  of  doubt,  we  should  be  Inclined  to 
resolve  the  questions  InTolTed  In  favor  of  the 
appellee,  that  litigation  of  this  descrlptton 
might  be  discouraged.  Of  course,  if  the  law 
was  with  the  appellant,  we  would  be  com- 
pelled to  protect  his  rights,  however  much 
we  might  condemn  the  practice  of  litigating 
such  Insignificant  controversies,  and  how- 
ever much  we  ml^t  be  Inclined  to  rely  on 
the  maxim  **de  minimis  non  curat  lex."  We 
do  not  discover  that  there  Is  any  legal  prln- 
dple  which  compels  us  to  revene  this  judg- 
ment We  shall  accept  the  findings  of  the 
court  as  ctmcluslve  upon  the  questlonB  of 
fact  and  therefore  we  shall  decide  the  case 
npon  the  hypothesis  that  by  the  terms  of 
the  contract  with  Major  the  tenant  had  a 
right  to  make  this  repair,  and  charge  it 
against  the  rent  A  covenant  to  repair  runs 
with  the  land.  Tied.  Real  Prop.  |  190,  The 
Bubeequent  grantee  takes  the  property 
charged  with  the  burden  of  any  agreement 
whereby  property  otherwise  real  becomes 
by  the  terms  of  the  eonventi<m  personal  In 
Its  character.  Madlgan  v.  McCarthy,  108 
Mass.  876;  Glbbs  v.  BJstey,  15  Gray,  587.  If 
by  the  terroB  of  the  agreement  between  the 
lessor  and  the  lessee  the  lessee  should  erect 
a  structure  on  the  property  which  by  their 
contract  was  to  remain  a  chattel  with  the 
right  of  removal.  It  would  hardly  be  seri- 
ously argued  that  the  grantor  could  escape 
the  force  of  the  agreement  or  the  grantee 
become  the  owner  of  that  which  was  the 
iwoperty  of  the  tenant  because  of  a  snbse- 
qui?nt  transfer.  From  this  Illustrntlon,  It  Is 
evident  that  the  same  rule  must  prevail 
c<Hicemlng  the  other  terms  of  the  tenancy, 
if  It  be  a  valid  and  a  binding  letting.  It  Is 
scarcely  worth  while  to  extend  this  opinion 
either  by  a  citation  of  authorities  sustaining 
Its  conclusion  or  by  an  expression  of  the 
reasons  on  which  It  Is  baaed.  It  is  enough 
to  say  that  where  the  lease  between  the 
parties  Is  one  which  may  be  made  by  parol, 
and  be  binding  under  the  statute.  It  Is  as 
obligatory  on  a  subsequent  grantee  as 
tbough  it  was  expressed  In  writing,  and  the 
parties  bound  by  covenants  which  would  be 
conceded  to  run  with  the  land,  because  con- 
tained in  some  proper  and  sufficient  instru- 
ment We  discover  no  reason  which  con- 
strains us  to  reverse  the  case,  and  the  Judg- 
ment Is  accordingly  affirmed,  with  costs. 


HBISLBR  V.  LTON. 
fCout  of  Amteala  of  Colorado.  Nov.  18;  1808.) 

PaOMlBaORT  NOTBB— Ikdobsbmbnt— Hatubitt. 
A  note  rigoed  by  three  as  makers  was 
secured  by  a  trust  deed       only  two  of  them, 
eondltkmed  that  on  default  in  the  Interest  the 


whole  principal  should  at  once  mature,  notwlth- 
Btaadiag  anything  In  the  notes.  The  payee  be- 
ing also  beneficiary  of  the  deed,  indorsed  ow 
the  note  and  assigned  the  deed.  Default  In  in- 
terest  was  made,  and  the  deed  foreclosed  before 
the  maturity  Mcpreesed  in  the  note.  Bdd  that, 
since  the  third  maker  was  no  party  to  the  deed, 
and  so  not  yet  In  default  on  the  note,  the  io- 
dorser'a  estate  could  not  be  sued  on  Che  note 
for  the  deficl^icy. 

Api>eal  from  district  court.  Larimer  county. 

Action  by  Sanford  G.  Lyon  against  John  P. 
Heisler,  administrator  of  the  estate  of  W. 
H.  Avery,  deceased,  on  a  promissory  note. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  BI3SELL,  P.  J.: 

This  action  was  brought  by  Lyon  against 
Heisler,  the  appellant,  as  administrator  of 
the  estate  <^  W.  H.  Avery.  The  plaintiff 
declared  on  the  following  promissory  note: 
"First  National  Bank,  Fort  Collins,  Oolo.  $1.- 
800.  Fort  Collins,  Cola,  Jan.  15th,  1S90. 
Five  years  after  date  I  promise  to  pay  to  the 
order  of  William  H.  Avery  ei^teen  hundred 
($1,800)  dollars,  at  the  First  National  Bank 
of  Fort  Oc^ns,  OoUt.,  wltii  Interest  at  no 
per  cent  per  annum  from  date  until  due. 
Unpaid  principal  and  defaulting  interest  to 
bear  Interest  at  eighteen  per  cent  per  an- 
num from  maturity  until  paid;  fees  for  col- 
lection Included  with  principal.  Talne  re- 
ceived. [Signed]  Frank  D.  French.  Mary  O. 
French.  O.  O.  French."  To  this  note  Interest 
coupons  were  attached,  each  for  |63,  due 
every  six  months,  and  otherwise  of  the  same 
tenor  and  amount  as  the  principal  note.  In 
order  to  establish  the  maturity  of  the  paper, 
the  plaintiff  set  up  that  on  the  date  of  the 
execution  of  the  note  Frank  D.  and  Mary  G 
French  ^ecuted  and  delivered  to  F.  C 
Avery,  as  trustee,  for  the  use  of  the  payee. 
W.  H.  Aveiy,  a  trust  deed  upcm  certain  prop- 
erty described.  There  was  also  set  out  one 
of  the  conditions  of  the  trust  deed,  whlc> 
was  substantlnlly  that  In  case  of  default  li« 
payment  of  the  principal  and  interest,  or 
any  part  of  It,  the  whole  of  the  principal  sum 
secured  by  the  trust  deed  should  or  might 
become  at  once  due,  anything  in  the  notes  to 
the  contrary  notwithstanding.  The  trust 
deed  likewise  authorized  the  sale  of  the 
premises  covered  by  the  deed  for  the  pay 
ment  of  the  principal  obligation.  The  plain- 
tiff, Lyon,  alleged  that  before  the  maturity 
of  the  paper,  the  payee,  Avery,  for  a  valu- 
able consideration.  Indorsed  the  note  and  in- 
terest coupons  to  blm,  and  likewise  assigned 
the  deed  of  trust  He  then  averred  a  default 
of  tiie  payment  of  the  Interest,  and  the  fore- 
closure  of  the  deed  of  trust  under  the  power 
of  sale  which  it  contained,  and  a  partial  sat- 
isfaction of  the  debt.  This  suit  was  then 
brought  to  recover  the  unpaid  balance,  said 
to  be  (1,692.50.  The  plnlntift  alleged  the  In- 
solvency of  the  makers  of  the  note,  and,  as 
stated,  brought  the  suit  against  the  In- 
dorser  alone.  The  Judgment  was  tor  the 
jrialntlff,  and  the  administrator  appeals. 
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Jobn  P.  HeUter,  tot  appeUant  XL  A.  Bal- 
ksrd,  for  appelle*. 

BISSELL,  F.  J,  (after  stating  the  flaeta.) 
There  was  no  right  of  acti<n  asalnst  the  In- 
4onier  of  this  commercial  p^w  at  the  time 
ttie  salt  was  brought,  fw  lila  UabUItr  was  to 
be  measored  aoldy  by  ttie  note  to  which  his 
name  was  yfflT«»«i.  The  original  promise  was 
to  pay  the  sum  named  fire  years  from  the 
date  of  the  Instmmait,  with  the  agreed  Inter- 
est specified  in  the  couptns  attached.  When 
the  payee,  for  a  oonsldeEation*  Indorsed  the 
paper  to  the  holder,  he  simply  undertook,  ao- 
cording  to  the  well-setUed  principles  of  the 
law  merchant,  that  the  makers  should  dis- 
charge their  promise  according  to  its  terms. 
Unless  varied  by  some  collateral  agreement, 
to  whldi  the  makers  were  &  party,  and 
which  became  by  necesssiy  intendmoit  and 
coBStmctioa  a  part  of  the  pmnlse  sued  on, 
so  that  it  would  bind  the  indorser,  the  right 
of  acdoa  must  of  neeesidty  be  measured 
the  terms  of  the  ]Ht»nise.  "EbB  appdlee  <xm- 
tends,  and  the  court  below  found,  that  the 
trust  deed  which  wss  erecuted  ooncurrcntly 
with  the  note  coatatned  a  clause  which  waa 
to  be  taken  as  incorporated  Into  and  a  part 
of  the  promise,  and  that  thereby  the  holder 
of  the  note  had  a  right  to  declare  the  whole 
sum  doe,  and  bring  his  actkm*  without  valtp 
log  fbr  the  maturity  of  the  promise  It 
must  be  conceded  that  some  basis  for  the 
cmtentbm  is  found  In  the  case  of  Noell  t. 
Gaines,  68  Ma  6^  wbora  that  court  held, 
in  a  somewhat  stmilsr  casfl^  that  the  tmst 
deed  and  the  note  were  to  be  coostmed  to- 
gether <Mk  the  basis  of  concurrently  exe- 
cuted agreementa,  and  that  a  tnuse  of  actton- 
agalnst  the  makras  might  be  hdi^to  eztst^ 
contrary  to  the  exact  terms  of  tW  promise 
contained  in  the  not&  The  court  was  not 
unanimous  In  tbe  declaration  of  the  principle, 
and  the  main  <q>lnlon  seems  to  concede  that 
the  appUcatlan  of  It  might  be  varied  by 
knowledge  or  the  want  of  Information  on  the 
part  of  tiie  bolder  that  Ihe  deed  of  security 
contained  thla  prorlslon.  There  are  wdl-con- 
sidered  cases,  eren  in  that  state,  as  we  think, 
as  wdl  m  others,  which  do  not  accept  this  as 
the  law»  and  which  decide  that  a  stlpula- 
tlon  coocemlng  the  maturity  of  the  paper 
which  la  contained  atone  in  the  tmst  deed 
must  be  taken  as  determlnatlTe  only  of  the 
rights  of  the  parties  with  reference  to  the  en- 
forcemoit  <^  that  security.  McClelland  t. 
Bishop,  42  Ohio  SL  113;  MaUory  BaUroad 
Co.,  35  N.  T.  Super.  Ot  175;  Iforgan  t.  Mar>> 
tlen,  32  Mo.  438;  Mason  t.  Barnard,  38  Mo. 
384.  We  are  not  <»>mpeUed  to  declare  which 
is  the  better  principle  as  between  these  con- 
flicting autboritieSk  althoo^  we  confess  that 
we  are  unable  to  see  on  what  basis  the  lia- 
bility of  the  Indorser  of  a  promissory  note 
can  be  wUarged  by  the  terms  of  a  contract  to 
which  he  was  not  a  party.  The  facts  dis- 
doeed  this  recwd  remore  any  possibility 
to  apply  tbe  doctrine  stated  la  the  Noell  Case. 


The  note  In  suit  was  made  by  three  parte 
The  tmst  deed  was  executed  by  only  tn 
of  them.  -  O.  O.  French  did  not  sign  the  ip- 
curity,  and  hence  was  not  boand  br  tk 
dause  In  that  Inatmmcnt,  Tlrtue  of  «ttd 
Ihe  holder  waa  glren.  tba  ri^t  to  dedire  tkt 
maturity  of  the  oitlre  promlae  in  case  ot  t 
failure  to  pay  any  of  tbe  interest  conpm 
attached  to  it  We  are  not  considering  tbt 
right  ot  the  boldN  with  reference  to  tbe  » 
forcemttd  of  the  coiq^  notes  attached,  liim 
it  mli^t  poB^bly  be  true  that  those  tooU 
stand  as  independent  promises,  with  a  rigk 
oC  actum  aecndng  as  tbe  default  ml^toe- 
CUT.  The  only  matter  we  decide  la  Hut 
^noe  O.  C.  French,  who  was  oob  ot  the  mak- 
ers, did  not  sign  the  cmtempfwaneom  aei«- 
m^t,  it  may  not  be  Incorporated  into  tui 
promise  by  constmcticm  or  intmdmcDt  h>  ai 
to  bind  him,  and  cnnpel  blm  to  pay  Mun 
the  time  agreed  on.  Manifestly.  If  tUi  be 
true,  no  liability  would  arise  against  tbe  in- 
dorser which  would  be  enforceable  as  agalist 
mm  until  atber  a  default  tv  the  maker  o( 
the  note,  for  whose  promise  he  bad  beodSH 
a  guarantor  1^  Us  indononent.  Sam  tht 
note  had  not  matured  as  ■g*'""*  eltlMr  the 
maker  or  the  Indoraer  at  tbe  time  suit  wv 
Iwoagbt;  a  Judgment  could  not  be  reoofcnd 
against  them  tor  the  principal  sum.  It  k 
quite  i^oaslble  tliat  some  of  the  coupcn  soM 
were  due  at  the  time  the  salt  was  inBtinie& 
and  that  the  plalntur.  under  his  eomi^t, 
would  hare  a  ri^t  to  recover  oa  what  bad 
matured  and  remained  unpaid.  We  ousot 
settle  this  queBtion  on  the  presttt  wpeaL 
and  the  case  is  therefore  rerereed,  and  re- 
manded for  further  proceediaas  not  buss- 
slstent  with  this  judgment 


MAGNA  GHARTA  8ILVBR  MOHNQM 
TUNNEL  CO.  T.  TAPSCX)TT. 
(Ooort  of  Appeals  of  Colorado.  Not.  IS,  iMf 

AiFBAir— RsTiBw— Qrasnon  or  Fact-^lbihm 
AND  Paooi^AmnuiOKa 
-  1.  The  OTerruIlng  of  a  motion  to  ameod  tbi 
record  as  to  what  was  admitted  In  court  «31 
not  be  dlstarbed,  there  bring  inrolTcd  onir  > 
qaeatlon  of  fact,  as  to  what  wss  admitted. 

2.  A  complaint  alleged  an  indebtednen 
work,  and  that  It  was  eridenced  by  dnetuUi 
ecuted  to  plaintUT  by  plaintiff,  as  saperinteDJ- 
ait  ot  defendant  The  answer  denied  tbe  al- 
legations of  the  complaint,  and  aTcrred  the  v» 
Terafon  by  plaintiEF  of  certain  moDeya  of  de- 
fendant, fforf,  that  it  wa«  error  to  render  jBJf- 
ment  for  plaintiff,  without  imraf,  on  an  adm:i' 
don  of  the  due  and  auttaoriavd  executioD  of  tht 
dnebilla,  coupled  with  a  statem«it  that  the  d» 
fense  waa  that  plaintiff,  while  acting  ai  sap^ 
Intendent.  appropriated  moneys  of  defendant  to 
excess  of  said  daima;  the  action  beuig  f"^!^ 
ed  on  an  iudebtednees,  of  which  the  dse^ 
were  not  evidence,  and  there  being  no  isapiti 
admission  of  tbe  indebtedness  from  the  itate 
ment  as  to  the  nature  of  the  defoise. 

Appeal  from  district  court  Gnnidson 

Actions  by  Henry  a  Tapscott  acalsit  tbt 
Magna  Charta  Sliver  Mfailag  A  Taaad  Coo- 
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pany.  From  Jodgments  for  plittoUff,  defend- 
Ant  appeals.  Bevarsed. 

OnDett  ft  Brown  and  Helm  &  Qondy,  tor 
appdlant  Dexter  T.  Sapp,  tor  app^lea. 

THOMSON,  J.  Ttw  Uasna  Cborta  SU- 
rer  Mining  it  Tnnnd  Company  atveals  to 
ttala  court  from  two  Judcmenta  rwndered 
against  it^  and  la  faTor  of  Hour  0>  ^Cbp- 
acott  After  tba  transcripts  bad  been  filed 
in  tills  court  In  pursuance  of  written  stlpo- 
latlons  between  tbe  reqtectiTe  couna^  it 
was  ordered  that  tbe  two  causes  be  consoli- 
dated, and  beard  as  one  case.  The  eases  are 
between  ttie  same  parties:  except  as  to  tbe 
amonnis  InTolvedi  the  pleadings  are  the 
same,  and  raise  predsely  the  same  auc- 
tions; seem  to  hare  been  tried  togeth- 
er bdow,  and  at  the  trial  the  same  proceed- 
ings were  bad  in  both  coses;  so  that  the 
oonclusloQS  which  we  may  reach  in  one, 
wlU  be  dedslTS  also  of  the  other.  In  the 
case  which  we  hare  selected  for  considera- 
tion, the  comphiint  of  the  plaintiff,  Tapscott, 
alleges'  an  Indebtedness  to  Urn  from  tbe  de- 
fendant of  fl,77S.70  tor  work  and  labor  per- 
farmed  fw  It  by  tbe  plaJntilt,  for  team  work 
•dime  by  phOntUTa  teams,  and  fw  money 
laid  out  and  expended  Cor  It  Iqr  bim  at  Its 
request,  and  that  the  taidebtedness  was  e^- 
denced  by  cert^  written  Instruments  exe- 
euted  and  deUvered  by  d^endant  to  plain- 
tiff, these  alleged  tnstmmaits  are  set  oat 
in  fall  In  the  complaint.  The  first  is  as  fol- 
lows: *'9389.24.  Tondchi,  G<dorado,  Novem- 
tMF  12, 1881.  Due  H.  O.  Tapsoott  the  sum  of 
9515.SL  for  wait  and  labor  for  tbe  Magna 
-Otaarta  S.  M.  &  Tnnad  Oo.  In  the  month  of 
August  Overdraft,  as  per  book,  f  116.57;  bal- 
«iioe  doe,  $389.24.  H.  a  Tapscott,  Supt." 
The  others  are  In  the  same  form,  bear  the 
same  dat^  and  are  executed  In  the  same 
manntt.  The  answer  oi  tbe  defmdant  de- 
ales  tbe  allegations  o£  the  complaint,  ex<»pt 
tbat  It  is  a  corporation,  and,  by  way  of 
cross  complaint,  arers  the  taking  and  oon- 
▼«^on  by  plaintiff  of  alxnit  $4,000  of  do* 
fcndant's  money,  and  demands  an  account- 
ing and  Judgment  The  aaswer  waa  not 
-rifled  In  the  torm  prescribed  by  the  Code. 
PliUntlff  answered  the  croaa  complaint  no- 
ting its  allegations.  The  foUowbig  are  the 
proceedings  had  at  the  trial,  as  recited  In 
the  record:  "Connsd  fOr  defendant  then  ad- 
mitted the  due  execution  of  the  Instruments 
.set  out  in  the  complaint  and  that  H.  C. 
Tapscott  who  executed  the  same  as  snp^ 
intendent  of  defendant  company,  had,  at 
the  time  he  executed  the  same,  full  pow« 
and  authority  from  the  defondant  company 
to  execute  and  delirer  the  same,  and  that 
their  defense  is  that  plaintiff,  while  acting 
M  superlntendfflit,  had  received  and  appro- 
priated to  his  own  use  moneys  of  tbe  do* 
fendant  In  excess  of  said  claims,  to  the 
Amount  of  four  thonssnd  dollars.  It  was 
Also  admitted  that  tbe  amended  answer  and 


cross  complaint  was  not  Terliled.  After  dme 
deliberation  the  court  ruled  that  the  plaln- 
Uff's  case  was  made  out  under  tbe  pleadings 
and  admissions,  and  that  the  burd^  of  dis- 
prorlng  tbe  same  was  upon  the  defendant 
and  ordered  that  the  defendant  now  pro- 
ceed with  the  tesUmooy,  whereupra  defend- 
ants attorneys  then  refused  to  proceed  with 
th^  side  of  the  oose,  ud  stated  that  they 
wonld  not  Introduce  any  erldcnoe,  and  rest- 
ed." The  court  rendered  Jndgmoit  for  the 
plaintiff  for  tbe  amount  of  bis  demand  and 
Interest  Some  three  or  four  weeks  after 
the  rendition  of  this  Judgment  the  defend- 
ant moved  the  court  to  unend  the  record  so 
as  to  exclude  the  statanent  that  tbe  defend- 
ant admitted  TapscotfS  antliorlty  to  execute 
the  InBtru meats,  ^^fl  other  alleged  slnRllsr 
admi8Si<ms.  The  motlMi  was  supported  by 
affldarits,  and  resisted  by  eemiter  afliaavlts. 
The  affidavits  la  siqtpwt  of  the  moticm  de- 
nied the  admissions  as  contained  In  the  rec- 
ord, and  avored.  that  what  was  said  1^ 
cmmad  was  that  "be  did  not  think  thore 
would  be  any  aerlons  ipustlon  raised  as  to 
the  general  authority  of  plaintifl'  to  Issue 
time  checks  for  dsfwidant,  whoi  we  get  Into 
the  trial  <nC  tiie  osse."  The  counter  affidavits 
affirm  the  correctness  (tf  the  reoord.  Tbe 
court  denied  the  motion,  and  tbe  raUng  Is 
asidgned  few  srrw.  We  cannot  say  that  uie 
court  erred  In  doiylng  tbe  motion.  What 
was  or  what  was  not  admitted  was  purely 
a  question  of  fact  Whatever  was  said  was 
said  in  the  presence  of  tbe  court  Upon  an 
examlnatlta  ot  tbe  affidavits,  rdnf orced  by 
Its  own  reoollection,  the  court  ovomled  the 
motion,  and  we  cannot  Interfere  with  Us 
mUttg.  We  are  thwefwe  bound  to  assume 
that  the  adalssloni  made  were  ss  the  rec- 
ord states  them. 

The  principal  other  assign  meat  Is  that  the 
oourt  erred  in  rendering  Judgmsot  against 
defendant  without  any  proof,  and  this  de- 
mands a  somewhat  more  extended  oonald- 
aration.  If  tbe  effect  of  tbe  language  (tf  de- 
fendant%  counsel,  as  it  appears  in  the  rec- 
ord, is  to  admit  the  Indebtedness  of  defendant 
to  i^aintiff,  as  such  Indebtedness  Is  stated 
to  the  complaint  then  the  Judgment  Is  cor- 
rect To  determine  whether  this  Is  so  w 
not  requires  an  examination  and  ccmstructlon 
of  the  language  of  tbe  admisslrais,  la  which 
we  will  be  aided  by  reteseaoe  to  the  plead- 
ings In  the  case.  The  instruments  set  out 
in  the  Gompisint  are,  in  th^nselves,  no  evi- 
dence of  any  indebtedness.  They  were  oe- 
cuted  by  the  plaintifl  to  himself,  ^ey 
were  iMgned  by  bim  as  supo-lntaident  sad 
payable  to  him  ss  deFendant's  employe. 
They  did  not  la  any  manner  bind  bis  com- 
pany, or  dispense  with  proof  of  the  facts 
out  of  which  the  alleged  Indebtedness  aross. 
The  law  does  not  permit  a  party  to  manu- 
facture evidence  for  himself  in  that  way. 
The  complaint  states  tbe  particulars  ot  an 
indebtedness  Independeutiy  of  the  written  in- 
struments, and  Is  theref<x«  good.  It  Is  upon 
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Uie  Indebtedness  so  stated  that  the  sntt  Is 
bront^  and  no  Judgment  conld  be  roidered 
for  that,  without  proot.  The  allegation  of 
the  execution  and  AeliYtay  ot  the  Instm- 
menta*  and  tb»  copies  set  frarth,  era  mae 
■nr^nai^  and  would  hare  been  strldcen 
out  npoa  motion.  Considering  the  character 
of  the  Instnunents,  and  their  want  of  aTail- 
aUUty  at  (he  trial  for  any  purpose  a  rerlfl- 
cation  of  the  snswer  waa  unnecessary.  TbB 
denials  went  to  the  allegations  of  Indebted- 
ness. Tbia  only  Issoe  made  by  the  denials 
was  the  fact  and  the  otent  of  the  indebted- 
ness, and  the  ivoof  necessary  to  mtitle 
plaintur  to  Judgment  must  go  to  the  cstab* 
Ushment  of  tiie  <dalms  for  which  the  Inatm- 
mmts  are  alleged  to  haTe  been  given,  with- 
out ntervaco  to  the  instruments  themselTea. 
The  admlflsKm  at  the  trial  that  the  In8tru< 
molts  were  eracuted  by  the  plaintiff,  and 
that  he  had'  auttiortty  from  the  def^dant  tc 
execute  thraut  would  dispuise  with  proof,  If 
such  ivoof  would  be  competent,  of  such  exe- 
cution and  such  authority;  but  It  would  not 
change  their  chazacter,  or  make  other  or 
different  instruments  of  them,  or  give  them 
an  effect  which  tbey  did  not  have  befwe. 
Soch  proof  or  such  admission  would  not  es- 
tabltsh  the  Indebtedness,  and,  If  the  admla- 
ston  wait  no  forthar,  it  would  not  be  snffl- 
deut  to  Justify  the  court  in  rendering  Judg- 
ment as  It  did.  Hie  statemoit  in  the  admis- 
sions that  the  defense  was  that  plaintiff, 
while  acting  as  superintmdent,  had  received 
and  appropriated  to  Ills  own  use  moneys  of 
defendant  largely  in  excess  ot  his  claims,  is 
mare  trontdesome.  It  might  seem,  at  first 
TleWfto  imply  an  admission  of  the  indebted- 
ness, tnasmnch  as  it  might  Justi^  an  Infw- 
enoe  that  the  excess  In  Its  fbTor,  over  the  ea- 
tire  amountdfUmed,  waaallthatitdonanded; 
or,  In  other  words,  that  Its  defense  was  con- 
fined to  Its  cross  complaint  But  we  thlOfc 
a  chwer  Inqiectlou  and  analysts  of  the  lan- 
guage will  lead  to  a  different  conclusion. 
Thoe  is  no  direct  admission  that  the  de- 
fendant owed  the  dalms,  or  owed  the 
amount  for  which  snlt  was  brought,  w 
that  the  plaintiff  or  his  teams  had  p^ 
fcxmed  the  work  and  labor,  or  that  he  had 
expraided  the  money  tor  defoidant,  which  he 
alleged,  and  the  allegation  of  which  consti- 
tuted his  dalms,  nor  do  we  think  such  ad- 
mlsdim  is  necessarily  impUed.  Itae  plaintiff 
asserted  a  daim  or  dalnu  against  the  de- 
fendant, which  might  be  valid  and  Just,  w 
othwwlse;  and  the  use  by  counsd  of  the 
word  "dalms"  In  the  connectl<m  In  which 
it  was  used,  and  the  statouent  that  the  de- 
fense was  an  apiKroi;>riation  by  plaintiff  «C 
defendants  mon^  In  excess  at  these  dalms, 
would  seem  to  be  nothing  more  than  a  rec- 
ognition of  the  fact  that  the  dalms  were 
assorted,  and  would  not  Imply  an  admission 
at  tiidr  validity  or  Justice.  They  were  men- 
tioned in  connection  with  defendant's  de- 
mand, whldi.  It  was  stated,  largdy  ex- 
ceeded  them  In  amount.  We  think  the  true 


constmctlco  o£  Uw  langnace  em^ogred  1v 
counsel  would  be  that  the  defense  was  thtt 
defendant's  datm  against  pialntiffr  warn  lar- 
ger in  amount  than  his  '^ij^J'w  it,  aai 
that  ttotwlthatanding  he  might  be  aUe  to 
BUhstantlato  his  claims,  in  whole  or  in  psn, 
defendant  would  stffl  be,  entitled  to  Judg- 
ment tar  an  excesa  It  followa  trvm  tia 
that  before  any  Judgment  conld  be  rendered 
in  plaintiff's  fitvw,  he  must  liave  estab- 
UWbed  his  demand  by  evldenoe;  and,  this  not 
havliig  been  d<me,  the  Judgment  in  eadi  case 
was  erroneous,  and  must  be  reTeuaed. 


WASTL  V.  MONTANA  UNION  BY.  00. 

(Suiveme  Court  ot  Montana.   Dec.  4.  1S33>.( 

NBW  TbUL— NOTIOS  0»— MoTIOW— ASASDOJSMISI 

—What  CoKsriTnrBS  —  Aobbbhbxt  to  Smur 
Motion  witboot  ARauHEirr — CoNSTxutmox. 

1.  The  preaentaticHi  of  a  formal  motion  lor 
a  jiew  trial  in  writing,  and  the  withdraws! 
tbN'eof,  and  inbatitution  of  another,  does  vM 
constitute  a  withdrawal  oi  the  notice  of  iatca- 
tlon  to  move  for  new  trial,  nw  an  abandonmatt 
of  the  proceeding. 

2.  A  record  on  anpeal  showed  that  defend- 
ant's  motion  for  new  trial  was  "by  consent  sBb> 
mitted  to  the  coort  without  argument.**  and  that 
defendant  said  that  the  "court  might  pass  nnoa 
said  motioa  then  and  there,  without  taUug  tiiM 
to  consider  the  same,  and  that  so  far  as  dtfcad- 
aat  was  concerned,  the  motion  might  then  and 
there  be  overrated."  Hdd  to  show  only  that  de- 
fendant consented  to  a  formal  mling  on  bk 
motion  to  enable  him  to  appeal  for  a  review  «F 
the  qnestione  involved. 

Appeal  from  district  comrt  Silver  Bow 
county;  William  O.  Speer,  Judge. 

Action  by  Pet»-  Wastl  against  tlie  Moa- 
tana  Union  Ballway  Company.  There  wai 
Jndgm^t  for  plaintiff,  and  defendant  moved 
tor  a  new  trial  From  an  order  denying  the 
motl<m,  defendant  iu>peals,  and  ^alntilF 
movea  to  dismiss  tbia  mj/P^  Doited. 

J.  S.  Slm^ishire,  tor  appeUant.  Georse 
Haldom,  for  respondent 

EARWOOD,  I.  Bespondent,  by  motloB. 
urges  the  dlsmlsssl  of  this  appeal  (m  aHeged 
grounds  as  follows:  (1)  Because  appeUsnt 
by  leave  of  court  withdrew  his  motion  tet 
a  new  trial,  and  thereaftv  filed  another  mo- 
tion In  Its  stead,  'long  after  the  time  for  fil- 
ing notice  of  Intenthm  to  move  tar  a  new 
trial  had  expired,  as  appears  from  the  trsn- 
script  on  append."  (2)  Because  '^ppdlani 
consented  that  the  court  might  pass  on  the 
motion  for  a  new  trial  without  taUng  time 
to  consider  the  same,  and  that  no  fsr  as  ap- 
pellant was  concerned,  the  motion  might 
be  then  and  then  overruled  by  the  oonrt" 
It  appears  that  the  trial  ot  this  actlim  re- 
sulted In  Judgment  tar  plaintiff,  and  thtfe 
upon  defendant  within  tlie  time  provided 
by  law,  sorved  upon  respondent  its  notice  or 
Intention  to  move  for  a  new  trial  i^on  cfr 
tain  grounds  set  forth,  and  thmafter,  widh 
In  the  time  reonlred,  prepared,  served,  and 
obtained  the  setOement  at  ite  statsaient  6b 
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raottOD  for  a  n«w  trial,  and  filed  the  same 
xvith  the  clerk  of  the  court.  It  appears  by 
entry  of  record  that  when  the  motion  for 
new  trial  was  brought  on  for  hearing,  three 
days  after  the  settlement  and  allowance  of 
%tie  statement,  defendant  was  "granted  leave 
to  withdraw  motion  for  a  new  trial  hereinbe- 
fore filed,  and  defendant  files  a  motion  for  a 
new  trial  herein,  which  motion  is  by  con- 
Bont  submitted  to  the  court  without  argu- 
ment, and  said  motion  la  by  the  court  orer- 
rtiled."  This  record  ratry  implies  that  de- 
fendant had  filed  a  motion  t<a  new  trial  In 
said  case,  and  on  withdrawing  it,  by  leare  of 
court,  immediately  substituted  anothw  mo- 
tion for  a  new  trial,  which  was  tfaen  and 
there  bronght  on  tor  hearing,  and  ruled  up- 
on by  the  court 

Respondent's  counsel.  In  urging  the  dis- 
missal of  this  appeal,  bursts  that,  by  the 
withdrawal  of  the  moticm  for  a  new  trial  by 
leave  of  court,  appellant  withdrew  Us  notice 
of  intention  to  move;  that  the  notice  of  tn- 
t^tlon  really  constitutes  the  motion  for  a 
new  trial,  and  a  former  written  motion  Is 
not  essential;  that,  thertfMre,  If  the  notice 
of  Intratlon  to  mpve  constituted  the  motion, 
the  withdrawal  of  the  motion  was  in  effect, 
technically,  a  withdrawal  of  the  notice  of 
Intratlon  to  move.  We  do  not  find  such  In- 
tendment in  the  fact  that  in  addition  to  his 
notice  of  intention  to  move  for  a  new  trial, 
setting  forth  the  grounds  thereof,  accom- 
panied by  the  statement  of  the  case  "specify- 
ing particulars"  relied  tm,  appellant  pre- 
pared, in  writing,  a  formal  motion,  and,  aih 
parently  not  being  satisfied  with  the  motion 
first  prepared,  withdrew  It,  by  leave  of  court, 
and  substituted  anothw  formal  motion  for  a 
new  trial  In  its  stead.  We  see  nothing  Im- 
proper In  this  practice,  nor  any  ground  or 
implication  whereby  we  could  Justly  inter- 
pret  the   withdrawal  of  the  first  motion 
as  a  withdrawal  of  the  Intention  to  move, 
whlcb  Is  the  very  foundation  of  the  whole 
jwoceedlng.  It  is  true,  as  respondent's  coub- 
Bel  concede,  that,  strictly,  a  formal  written 
motl<m  for  a  new  trial  Is  not  essential  to  the 
proceeding;  that  Is,  the  proceeding  Is  not  de- 
fective if  ihe  hearing  is  brouffht  on  by  appli- 
cation of  counsd  to  the  court  for  a  new  trisl, 
based  upon  the  notice  of  intention  to  move, 
and  the  record,  statement,  bill  of  exceptions, 
or  affidavit  (section  298,  Code  Civil  Proc.) 
used  in  support  of  the  motion,  (Wallace  v. 
Lewis,  9  Mont  899,  24  Pac.  22;  Fabian  v. 
GolUns.  2  Mont  510.)  That  being  the  case, 
we  are  unable  to  perceive  upon  what  rules  of 
logic  or  reason  it  should  be  held  that  the 
presentation  of  a  formal  motion  in  writing, 
and  the  withdrawal  thereof,  and  substitution 
of  another,  was.  In  effect  the  withdrawal  of 
the  notice  of  Intention  to  move  for  a  new 
trial;   in  other  words,  practically  an  aban- 
donment of  the  proceeding.  Such  an  IntCT- 
^tatlon  would,  in  elTect,  make  a  matter  <tf 
snrphisage  overthrow  the  whtde  proceeding. 
Be^ss  tbSM,  ain>eUant's  counsti  explains  how 


the  first  motion  for  a  new  trial  was  left  with 
the  cli^k  of  court  along  with  the  statement 
and  was  filed  without  his  knowledge,  inten- 
tion, or  consent  and  thus  became  one  of  the 
files  prematurely,  and  was  therefore  with- 
drawn. We  find  in  these  events  no  ground 
for  dismissing  the  appeal  from  the  order 
ovamllng  appellant's  motion  for  new  trial. 

The  secMid  alleged  ground  upon  which 
respMident  relies  to  dismiss  tne  app>^.iil  Is 
that  appellant  consented  to  the  order  over- 
mllng  his  motloD  for  a  new  trial,  dtlng  sev- 
atd  cases  wherein  courts  of  last  resort  have 
dedined  to  review  an  wder  or  iiroceeding  en- 
t«*ed  by  consent  of  the  party  affected  there- 
by. We  readily  concur  in  the  proposition 
that  a  parly  would  not  be  entitled  on  appeal 
to  a  review  of  an  order  or  proceeding  to 
which  he  consented;  that  Is,  where  it  ap- 
pears that  the  complaining  party  assented 
to  the  substance  and  effect  of  the  decision, 
ho  would  not  be  entitled  to  a  review  thereof 
on  appeaL  We  must  therefore  first  asca> 
tain  whethtt  the  conduct  of  appellant  has 
been  snob  as  to  ftUrly  justify  the  conclusion 
that  he  so  consented  to  the  disposition  ot 
bis  motion  tar  a  new  trial  The  recwd 
entry  quoted  above  recites  that  the  motion 
was,  "by  omsent  submitted  to  the  court 
without  argument;'*  but  this  entry  Is  supple- 
mented by  stipulation  In  which  counsel  for 
appellant  admits  that  when  said  motltm 
was  submitted  and  ruled  upon,  appellant 
said  that  the  "court  might  pass  upon  said 
motion  then  and  there,  without  taking  time 
to  consider  the  same,  and  that  so  far  as 
defendant  was  concmked,  the  motion  might 
then  and  there  be  overruled."  The  record 
furthor  shows  that  Immediate  attw  the 
overruling  of  appellant's  motion  for  a  new 
trial,  Its  appeal  was  perfected  from  the 
order.  On  the  argument  of  this  motion,  ap- 
pellant's counsel  frankly  admits  that  on 
submlsslcm  of  the  motion  for  a  new  trial, 
he  made  suggestions  to  the  effect  set  fbrth 
in  said  stipulation.  But  be  explains  that 
those  observations  emlnated  from  no  cap- 
tious spirit  as  might  possibly  be  lnfm«d 
from  reading  them  separate  from  other  con- 
ditions and  events  apparent  to  the  court 
bdow,  nor  frc»m  an  intention  to  abandon 
the  motion  for  new  trial,  or  to  consent  to 
the  rulings  which  appellant  was  seeking  to 
have  reviewed  through  that  proceeding,  but 
that  the  suggestions  quoted  emanated  from 
the  urgency  of  the  situation  which  confrontr 
ed  appellant's  oounsel,  as  he  understood  his 
limitation  of  time  for  appealing  was  near 
at  band;  that  his  remarks  were  so  und^- 
stood  by  the  court  at  the  time,  in  evidence 
of  whlcb  he  points  to  the  order  of  the  court 
which  merely  recites  that  he  "consented  to 
the  submission  of  the  motion  without  argu- 
ment;" that  the  remarks  were  made  In  view 
of  the  fact  that  all  the  questions  and  condi- 
tions Involved  were  familiar  to  the  trial 
court,  and  had  been  theretofwe  argued  and 
considered.  Upon  careful  c<m8lderati(»i,  we 
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are  unable  to  find  In  the  showing  on  tfaiapolnt 
nch  tendency  as  would  warrant  the  inter- 
pretatiMi  urged  bj  respondent,  or  the  dis- 
mlsnl  of  the  appeaL  It  la  one  thing  to  con- 
sent to  the  ccmdlttona  on  which  a  contro- 
wenj  la  to  be  determined,  adjusted,  or  set- 
tled, and  another  to  ask  a  court  to  make 
a  formal  ruling  upon  a  iffoceedlng  which 
had  been  folly  considered  In  that  court,  so 
as  to  enable  the  party  feeling  aggrlered  to' 
appeal  tor  a  rerlew  of  the  qnestl<m8  In- 
Tt^TOd.  We  think  appellant's  conduct  and 
suggestions  at  the  time  of  snbmlttlnK  the 
motion  for  new  trial  stKnlfy  the  lattw  inten- 
tion only.  Order  denied. 

PBMBBBTON,  a  J.,  and  DB  WTTT, 
coacor. 


DOYLB  T.  OORB)  et  al. 

(Sapreme  Conrt  of  MoDtaOR.   Oct.  8,  1808.) 

Appeal—  SnppLBmirrAi.  TaAirecRiPT  —  BntiKrae 
wmoM  Fiuw—  Sximunrr  ok  Hovioh  poa  Naw 
TuiAis — Tuu  or  FiuaOk 

1.  A  sapi^aDiental  transorlpt  showing 
amendments  to  the  statement  oa  motion  for  new 
Mai,  seat  np  on  an  order  granting  a  motion  sug- 
nstinK  a  dimlnatlon  of  the  reoind,  shoold  not 
Be  stiidHll  from  the  files  where  there  Is  a  dls- 
pote  as  to  whetha  or  not  aach  amendments  are 
incorporated  in  the  original  atatement;  since,  If 
HiOf  are,  no  harm  will  result  from  a  doplicatloD 
of  the  same,  while,  if  they  are  not,  the  party 
ealUng  ther^or  la  entitled  to  hare  them  in  the 
record. 

2.  Under  Code  Civil  Proc.  f  536,  which  pro- 
Tides  that  the  trial  court  ahall  not  extend  the 
time  for  filing  a  statement  on  motion  for  new 
trial  to  exceed  30  days  without  consent  of  the 
adverse  party,  a  statement  filed  more  than  30 
days  after  Uie  first  order  granting  an  extension 
of  the  time  was  made  mast  be  strieken  from 
the  record,  though  It  was  filed  within  the  time 
fixed  by  subsequent  extensions  granted  by  the 
court,  where  such  extensions  were  made  with- 
out the  consent  of  the  adTerss  party. 

Appeal  from  district  court,  Oascade  coun- 
ty; C.  H.  Benton,  Judges 

Action  by  Uortln  Doyle  against  James  D. 
Gore  and  othrav.  In  which  plaintiff  appealed 
from  a  Judgment  in  favor  of  defendants, 
and  from  an  order  denying  bis  motion  for  a 
new  trIaL  Plaintiff  morea  to  strike  from 
the  flies  a  supplemental  transcript  sent  up 
on  granting  a  motion  suggesting  a  diminu- 
tion of  the  record.  Motion  oTemiled.  De- 
fendants more  to  strike  from  the  record  the 
statement  on  motion  for  new  trial.  Motion 
granted* 

Donovan  ft  Lytm,  tt»  arooUant  T.  B. 
Brady,  tor  respondents. 

PGR  CURIAM.  This  case  Is  appealed  to 
this  court  from  the  Judgmokt,  and  from  an 
order  of  the  trial  court  oremillng  plaintiff's 
motion  for  a  new  trlaL  Certain  motltms 
have  beoi  lnt»posed  by  both  parties  con- 
cerning the  record  on  file  herein.'  The  flnt 
by  respondents,  snggesting  a  diminution  of 
ttoa  record,  and  moving  this  court  for  an  or- 


des  to  supply  cotaln  amcndnKiits  of  ttr 
statement  on  motlcm  tor  new  trial  snd  t  tff 
<rf  exceptions,  which  respmdeats  dslm  wst 
<Hnltted  In  p^^irtng  up  the  record  now  on  fit 
here.  This  motlrai  Is  accompanied  b?  i: 
afiUlavlt  setting  forth  that  cortaln  amesd^ 
moits  were  proposed,  and  allowed  and  or- 
dered  to  be  Incorporated  In  the  reccrd  by 
the  trial  Judge,  and  that  a  bill  of  exceptiov 
waa  also  made  by  respondents,  all  of  wUeb 
have  been  (Knitted  from  the  record.  1W 
upon  respondents'  motion  was  granted,  snd. 
In  compliance  with  the  order  made,  the  dot 
of  the  trial  conrt  has  oertifled  to  this  car 
a  supplemoital  record,  oontaining  the  amn£ 
■  aenta  which  apftear  to  have  been  propoa»d 
to  t>e  statement  on  motion  for  new  trfii 
and  allowed  by  the  trial  court  in  the  settI^ 
meat  of  aald  statement,  and  wdoed  to  be 
Incorporated  therein.  Upon  the  flllnf  «* 
said  supplemental  transcript,  appeUnfP 
counsel  Interposed  a  motfon  to  irtrike  the  snp- 
plemental  record  from  the  fl^es  of  this  coon. 
cm  the  ground  that  the  original  stateineiit  i« 
motton  for  new  trial  contained  aU  t» 
amendments  proposed  by  respondents  uJ 
allowed  by  the  trial  court  on  the  mtOmtst 
of  the  statement  on  motion  fcr  new  trisi 
The  remondenta  Insist,  on  tbe  contrary,  tb:- 
tbe  original  statement  doea  not  cootain  b6 
amendments,  and  the  cartificate  of  the  dot 
and  Judge  at  the  trial  court  attached  to  Dk 
sappletnentol  record  appear  to  support  re- 
spondents In  this  contention. 

In  our  opinlcm,  this  motion  to  strike  ait 
sap  plemental  record  from  the  flies  should 
denied.  If  the  amendments  in  quest! on  wer 
incorporated  In  tbe  original  statenmi  <f: 
notion  for  new  trial,  aa  an>dlant  cDorc:>i' 
the  appearance  of  the  same  matter  la  t:- 
supplemental  record  will  introduce  notjii: 
new.  but  wQl  show  a  mere  dnpllcatloo  of  ty 
matter,  and  no  Injury  or  inconvenioce  as 
result  to  am>eUant  tbtfefrom.  WhUe,  oa 
other  hand,  If  any  such  amendments  as  ««» 
allowed  by  tbe  trial  court  are  omitted  &«: 
the  original  statement,  as  contended  bj  r- 
spondcnts,  they  should  have  the  baaeAt  of  4t 
same  In  the  supplemental  record. 

The  next  point  for  consld»at]cm  is  tbe  b» 
tlcn  of  resptmdents  to  strike  from  tbe  n#- 
ord  the  statement  on  motton  tor  new  tnil 
on  the  ground  that  the  same  was  not 
pared  and  served  within  the  time  nqarri 
by  statute.  It  appears  from  tbe  statPiust 
on  motion  for  new  trial,  as  settled  aad  i) 
lowed,  that  the  trial  closed  and  Jodpaeit 
was  rendered  April  21,  1S92.  Tbmir<a 
pl^ntlff,  against  whom  tbe  Jndgment  m 
rendered,  made  and  served  notice  of  ta:>^ 
tlom  to  move  for  new  trial,  within  the  Gc> 
prescribed  by  statute,  April  26, 189S;  asd  iV 
court,  on  AprU  2S,  1892,  oa  motion  <^  ^ 
tiff,  extended  the  time  tat  preparatko  vi£ 
service  of  statement  on  motion  for  new  trti^ 
80  days  from  said  date.  It  further  appMi 
from  tbe  record  that  on  Mmj  28tta,  «b  ■» 
tloo  of  avpdlsBt;  tbe  trial  oomt  apli  «- 
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ttaded  the  time  for  preparatton  and  Bcrrlce 
of  said  statement,  to  June  21,  1892;  and  on 
Sfuae  18,  1802,  another  ordw  was  made  by 
the  cottrt,  extending  the  time  for  the  prepa- 
ratlMi  of  aald  etatement  to  Jane  24,  1892. 
The  statement  on  motion  tar  new  trial  was 
served  Jnne  23,  1S92.  These  extetislons  ag- 
gregate 58  days.  The  first  ordw  of  extension 
of  time  red  tee  that  the  same  was  made 
'^itlioat  the  eonsent,  adrloe,  or  stipulation 
of  defendanta  or  their  conns^"  Nor  does  It 
appear  that  any  of  the  other  orders  f<^  ex- 
tension of  time  were  made  by  consent  at  re- 
spondents or  their  coonseL  Respondents 
now  move  this  court  to  strike  out  said  state- 
ment, because  of  this  showing  that  time  was 
extended  more  than  30  days  without  consent 
of  adverse  party;  relying  on  Section  53G, 
Code  Civil  Proc,  which  provides  that  snch 
CEXtettsifm  Shan  not  exceed  80  days  without 
consent  of  adverse  party.  The  position  of 
respondents  must  be  sustained.  The  state- 
ment on  motion  for  new  trial  Is  therefore 
stricken  from  the  record,  leaving  the  ease  for 
c<Hislderation  of  the  Jndgm«it  nSl  on  the 
appaal  firom  the  Judgment. 

On  Rehearing: 
(December  4,  1803.) 

DB  WITT,  J.  Tb6  argument  upon  re- 
hearing In  this  case  has  presented  nothing 
which  was  not  considered  on  the  first  heaz^ 
tng.  The  argument  was  ^mply  a  reitera- 
tion of  the  pofnts  passed  npon  In  the  orig- 
inal decision. 

Counsel  call  our  attention  to  the  case  of 
Moe  V.  Railroad  Ca.  (N.  D.)  60  N.  W.  71S. 
as  being  in  point  In  that  case  the  North 
Dakota  court  had  under  eonalderatlcHi  sec- 
tion 5003  of  the  Compiled  Laws  of  North  Da- 
kota, which  la  as  follows:  "The  court  or 
Judge  may  vpoa  good  cause  shown  in  for^ 
tberance  of  Justice,  extend  the  time  within 
which  any  of  the  acts  mentioned  In  sections 
50S3  and  5090  may  be  done,  or  may  after 
the  time  limited  therefor  has  expired,  fix 
another  time  within  which  any  of  such  acts 
may  be  dene." 

From  that  ca«^  ooonnl  ooote  u  follows: 
"fniat  file  anthortty  oonfored  said  sec- 
tion to  extend  the  time  to  aetUe  a  bill  of 
exceptions  and  statement  after  such  statu- 
tory period  tor  so  doing  has  expired,  is  not 
atMolute^  Imt  soch  discietiiHi  Is  a  sound  Ju- 
dicial dlKxetion." 

The  decMon  la  not  In  pi^t,  and  the  in- 
dnstry  displayed  in  counsd's  bri^  of  Oils 
case  ought  to  hare  shown  them  that  the 
Dakota  oaose  was  not  appUcable;  for  the 
Dakota  statute  does  not  provide,  as  does 
ours,  that  soch  eztoulon  shall  not  exceed 
a  given  number  <tf  days  named  1^  the  stat- 
ate,  beyond  the  time  prescribed,  wlthont 
cauKHt.   SestUm  536,  Code  CtvU  Proc 

Counsel  again  dwdl  jxsfoa  maetica  298,  anbd. 
8,  CkMle  OMl  Proe^  In  connection  with  sec- 
tion 536,  Id.   Those  sections,  read  together. 


provide  as  follows:  "The  party  moving  flar 
a  new  trial  must,  within  ten  days  after  the 
service  of  notice  of  Intention  to  move,  or 
such  furthw  time  as  the  court  or  Judge  may 
allow,  prepare  a  draft  of  the  statement,"  etc. 
Section  298,  subd.  3.  "But  such  extension  so 
granted  by  the  court  or  Judge,  shall  not 
ceed  thir^  days  beyond  the  time  prescribed 
by  this  act,  without  the  oonsrat  of  adverse 
party."    Section  536,  Code  Civil  Proc. 

The  whole  provision,  therefore,  la  that  the 
statement  must  be  served  within  10  days, 
or  audi  further  time  as  la  allowed,  (not  ex- 
ceeding 30  days.)  unless  there  be  a  consent 
of  parties. 

It  was  said  in  the  Dakota  case  cited  above: 
"The  statutory  time  limited  for  giving  a  no- 
tice of  Intention,  and  for  having  bills  of  ex- 
ceptions and  statement  settled.  Is  ordinarily 
ample  for  the  purpose.  It  rar^  happens 
that  further  time  Is  necaasaiy." 

So,  In  our  practice,  If  the  pa^  preparing 
a  statement  takes  the  limit,  as  he  may,  of 
all  the  periods  allowed  him  by  statute,  and 
the  extensions  by  the  court,  he  has  amirie 
time  In  which  to  prepare  his  statement  For, 
to  commence  with,  he  has  10  A&jb,  after 
^the  TenUct  of  the  Jury,  to  file  and  serve  his 
notice  of  Intention.  Section  298,  Code  Civil 
Proa  He  then  has  10  days  after  the  serv- 
ice of  this  notice  to  serve  his  statement 
Section  298,  subd.  S,  Code  Civil  Proc  Thea^ 
again,  the  court  or  Judge  may  extend  the 
time  for  30  di^s  mom  This  glres  an  ag- 
gregate of  50  days. 

Counsel  again  contesid  t^t  tiie  record  does 
not  dlsdose  that  the  extensions  of  time  were 
glvoi  In  the  absence  <^  defendants  or  tb«4r 
counsel,  thus  argiring  that  they  were  im- 
pliedly by  the  consent  of  tiie  parties.  Sec-, 
tion  536,  Code  Civil  Proc  But,  as  noticed  In 
the  original  decision,  the  first  order  of  ex- 
tension appeals  by  the  record  to  have  been 
made  "without  the  consent,  advice,  or  stipu- 
lation of  defendants  or  their  counsel,"  and 
It  does  not  appear  that  any  of  the  further 
extensions  were  by  consent,  and  the  statute 
provides  that,  unless  they  were  by  consent, 
they  are  prohlWted.  Section  686,  Code  Civil 
Proa 

It  Is  our  opinion  that  the  original  deci- 
sion should  remain  as  the  Judgment  of  this 
court,  and  It  is  so  ordered. 

PBMBKRTON,  a  J.,  and  HABWOOD,  J., 
concur. 


In  re  FINKBTiSTEIN. 
(Supreme  Court  of  Montana.  Nov.  2, 1893.) 

CsBnoRARi— WasH  Lias— ORnsR  por  Tshposibt 
AuMOKT-^IiinusoinisirT  for  Oont«mpt. 
An  order  for  payment  of  temp(»«ry  aH* 
mony  beiag  appealable,  and  snch  appeal,  with 
Btay  bond,  fumishlDX  a  complete  remedy  aEalost 
the  enforcement  of  the  order,  certiorari  will  not 
lie  to  review  the  action  of  the  court  lo  commh- 
tinie  d^flodaat  for  oontampt  la  diac^Mrfng  the 
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wd«r;  tlt«  proTldcw  of  Coiut  art  8,  I  3,  tiiat 

the  joBticea  nt  ttkB  inprerae  court  maj  Issue 
write  of  certiorari  in  proceedings  for  contempt 
1b  the  district  court,  not  beins  intended  to  ap- 
tij  where  there  is  remedy  hj  appeal. 

Application  of  Marcos  Flnkelsteln  for  writ 
of  habeas  corpus,  assisted  by  writ  <tf  certio- 
rari. Writ  denied. 

McGonnell,  Clayberr  &  Gunn,  for  rdfttor. 
F.  B.  -Stranahan,  £or  requndenta. 

HARWOOD,  J.  In  this  proceeding,  which 
comprises  a  writ  of  habeas  corpus  address- 
ed to  the  sheriff  of  Lewis  and  Clarke  coun- 
ty, together  with  a  writ  of  certiorari  ad- 
dressed to  the  district  court  within  and  for 
said  county,  relator  seelcs  a  review  of  cer- 
tain proceedings,  and  discbarge  from  im- 
prisonment Imposed  iqton  him  by  order  of 
said  court  It  appears  that  in  an  action  for 
divorce  and  alimony  instituted  against  re- 
lator by  Bva  Flnkelsteln,  bis  alleged  wife, 
such  proceedings  were  had  as  resulted  in 
an  order  of  the  district  court  requiring  re- 
late to  pay  |50  for  employment  of  coun- 
sel on  behalf  of  plaintiff  in  said  action  for 
dlTWce,  together  with  the  sum  of  (30  per 
month,  temporary  alimony,  payable  to  plain- 
tiff until  otherwise  ordered,  and  that  on  de- 
fault of  payment  of  said  som  of  $30,  as  or- 
dered, such  furthor  proceedings  were  bad  in 
the  district  court  in  said  matter  as  result- 
ed In  an  order  committing  defendant  to  Im- 
prisonment In  the  county  Jail  for  contempt  of 
court  in  disobeying  said  order  for  payment 
of  temporary  alimony.  Thoieupon  he  sued 
out  of  this  court  a  writ  of  habeas  corpus, 
accompanied  by  a  writ  of  certlfwarl,  to  re- 
Tiew  said  proceedings  of  the  district  court, 
whereby  relatcn:  se^  to  show  that  said  or- 
der for  Imprisonment  Is  in  excess  ot  the 
Jurisdiction  of  the  district  conrt,  on  cortaln 
grounds  urged,  and  upon  such  showing  to 
obtain  an  ordw  discharslng  rdator  fnnn 
Imprlsonmoit,  througb  the  writ  at  taatieas 
corpus. 

Respondent's  comuHl  answo-s  all  these 
propositions  urged  on  behalf  of  relator  by 
pointing  oat  that  an  appeal  lies  ftom  a 
Judgment  or  order  of  the  district  court  for 
payment  of  temporary  alimony,  In  said  pro- 
ceedings for  dlTorce,  and  that^  therefore, 
the  same  cannot  be  reviewed  by  certiorari, 
as  that  writ  can  only  be  Invoked  where  there 
fa  no  appeal,  as  provided  by  section  555, 
Code  Civil  Froc,  as  well  as  the  genraal  doc- 
trine defining  and  designating  the  functions 
and  use  of  the  writ  of  certiorari.  And  re- 
spondents' counsel  fiuther  Insists  that  In- 
asmuch SB  an  appeal  lies  fiwm  said  order, 
throt^h  soch  appeal  with  the  stay  bond 
provided  in  such  cases,  relator  would  obtain 
his  Instant  and  complete  remedy  against 
the  enforcement  of  the  ordw  for  temporary 
alimony  by  Imprisonment  <at  otibcrwlse,  and 
that,  thereftn^,  he  must  be  remitted  to  that 
proceeding  for  review  of  the  acUon  Of  the  dls- 
■trtct  ooort,  1^  an  order  of  this  court  refus- 


ing to  review  said  proceeding  on  certtaail, 
and  remanding  rdatinr  to  custody. 

That  an  appeal  lies  from  the  arte  fir 
payment  of  temporary  alimony,  1»  ad  tctiot 
for  divorce,  has  been  determined  upon  sack 
sound  principles  of  reoam  and  aattMcUi 
revlevred  bi  the  esse  ot  Sharon  Shsns 
67  Cai  185,  7  Pac  R^.  400,  685,  and  S  FM 
Rep.  709,  under  like  provisions  of  the  atatcn 
governing  appeal  as  ^wrails  lurek  ttst  n 
think  it  unnecessary  to  do  more  than  to  6k 
that  case  for  an  exposition  of  the  antborltlci 
and  reasons  upon  which  we  hold  that  appnl 
lies  from  the  order  or  Judgment  of  the  distria 
court  toe  payment  of  ailmony  in  the  pto- 
ceedings  In  question.  Relator's  connael  mps 
that,  notwithstanding  such  rl^t  of  avfeti 
this  court  should  review  the  proceedlnp  tf 
the  district  court  resulting  in  the  comntt- 
ment  of  rdatm  for  contempt,  becanse  fls 
oonstitatlon  (article  8,  1  8)  provides  ttit 
"each  of  the  Jnstlees  ot  the  mapmae  conrt 
may  also  Issue  and  hear  and  determine  wiin 
of  certiorari  In  proceedings  for  contempt  Is 
the  district  court"  Under  this  provWoa 
he  argnes  that  the  sci^  nt  said  writ  li  o- 
larged  so  that,  although  relator  has  u  ap- 
peal from  said  wder  or  Interiocatocr 
ment,  and  thereby  rdlsf  from  the  cflMt 
therein  the  same  should  also  be  revleind  i 
on  certlwari,  whtt«  Imprisonment  for  coo-  I 
tempt  Is  Involved.  We  cannot  mstain  ab  ' 
position.  In  our  iqtlnloa,  the  f^araen  of  | 
the  constttatiim,  In  referring  to  the  writ  ti 
c^warl,  omtemplated  that  proceeding  m 
defined  In  onr  Jnrlspradence,  as  to  its  offlca 
and  the  condltl<ms  under  whldi  It  may  be 
invoked.  In  re  BlacKnight,  U  Hoat  132. 
27  Pac.  Rep.  330.  It  follows,  ther«ftee,  thai 
relator  has  a  remedy  In  the  matter  in  qnn- 
tion  by  appeal,  if  his  eontentlfm  Is  mil 
founded,  through  which  he  may  obtain  n- 
lief,  both  from  the  imprisonment,  and  froo 
other  methods  of  enforcing  the  order  eoa- 
plained  of.  For  these  reasonn,  an  orte 
win  be  ntared  remanding  him  to  castodr- 

DB  wrrr.  J.^  eoncon. 


NORTHERN  PAa  B.  00.  v.  BENDEB. 
(Suimne  Court  <rf  Montana.  Nor.  13;  1801) 
BxaoDnoH— Tins  or  Issuavci — Lbavs  or  Cocsr- 
Code  Civil  Proc  I  849,  provides  tbit, 
after  fire  years  from  the  vntrj  of  judsmml. 
execution  can  only  issne  by  leave  or  court  on 
iffoof  that  some  part  thereof  remains  nnsfttit- 
fied,  but  soch  "leave  shall  not  be  necessu? 
when  execution  has  been  issued  on  the  jnd^ 
ment  within  the  five  years,  and  returned  imasi- 
isBed  In  whole  or  In  part*'  Btid,  that  the 
that  execution  Issued  within  the  five  years,  and 
was  not  retnmed  at  all,  does  not  prevent  tte 
granting  of  an  execution  after  that  time. 

Appeal  from  district  eomt,  Onsfcer  coimir> 
George  R.  MUbum,  Jodge. 

Action  by  the  Northern  Pacific  RaOrosd 
Company  against  Hemy  B«idcr  to  reoonr 
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;>ooacMton  of  land.  Tbere  wm  jodgment  for 
;>lalntiff,  and,  after  tb»  lapse  at  more  tban 
Ive  years,  It  moved  tog  leave  to  iaBoe  «m- 
satl<»i.  The  motion  was  granted,  and  de- 
'endant  appeals.  AlBrmed. 

Mlddleton  &  Ugbt,  for  appellant  Cullen 
fe  Toole  and  Strevell  &  Prarter,  for  ^^pellee. 

PBMBBRTON.  a  J.  On  the  ISHi  day  of 
SoTember,  1887,  the  respondoit  reoorered 
ludgment  against  tbe  a^^dlant,  in  the  dla- 
3-Ict  court  In  and  f6r  the  county  o£  Custer, 
:or  the  recorary  (tf  posKsslcik  of  cortaln  real 
»tate  situated  In  said  county,  and  for  one 
lollar,  as  damages  tar  the  detmtion  thereirf. 
Within  flre  yean  ct  the  rendition  of  such 
judgment,  execution  was  issued  thereon,  but 
wan  never  returned.  On  the  8th  day  ot  Au- 
^t,  1883,  five  years  having  ^psed  since 
:he  i-endition  of  said  Judgment,  Oie  respond* 
mt  tiled  Its  motion  in  the  district  court  in 
latd  county,  asking  for  an  ordet  of  said  court 
ffrauting  leave  to  respondoit  to  cause  an  ez- 
mention  to  be  leaned  the  tUsaA  at  said  oonrt 
to  carry  Into  effect  aald  judgment  The  ni» 
tion  was  filed  nndw  and  In  accordance  with 
section  aw.  Code  Civil  Proa,  which  is  aa  fid- 
lows:  "After  the  lapse  of  five  years  from 
the  entry  of  Judgment,  an  execution  can  only 
t>e  issued  by  leave  ot  the  court,  iq>on  moti(m, 
with  personal  notloe  to  the  advorse  par^, 
unless  he  be  absent;  or  nonre^wt,  or  can- 
not be  found,  to  make  sndi  sovice.  In  which 
case  aexricB  may  be  made  by  pabllcatlan,  or 
In  such  other  manner  as  ttie  court  shall  di- 
rect; such  leave  shall  not  be  given  unless  it 
be  established  by  the  oath  of  the  party,  or 
other  sstisfactory  proof,  that  the  Judgment, 
B>r  some  part  thereof,  remains  misatlsfled 
and  due;  but  the  leave  shall  not  be  neceaaary 
when  the  execution  has  been  Issued  on  the 
ludgment  wlttiin  the  five  years,  and  returned 
onsatisfled  In  whole  or  In  part"  The  mo- 
tlon  contains  all  the  material  allegations  re- 
iiulred  by  said  statute.  Notice  ot  the  filing 
of  said  motion  was  served  uptm  flie  appel- 
lant, and  he  appeared  by  counsel  In  court  at 
tbe  hearing  thereof,  and  resisted  the  same. 
The  trial  court  granted  the  or6sx  iwayed  for, 
and  from  the  granting  oi  this  order  ttila  ap- 
peal  Is  iHtweeuted. 

The  appellanf  B  principal  ground  of  ezc^ 
tion  to  the  action  of  the  court  bdow  appean 
to  be  founded  upon  the  contention  by  appel- 
lant that  ttM  court  could  not  grant  the  ordw 
for  the  Issuing  of  an  execution,  because  an 
execution  had  issued  befcnre  the  ezidratl<m  ot 
five  rears  after  the  rendition  of  Judgment  In 
the  easew  The  statute  anoted  above  provides 
that  'leave  shall  not  be  necessary  when  exe- 
cution bas  been  Issued  on  the  Judgment  with- 
in the  five  years,  and  returned  unsatisfied  In 
wfaole  or  In  part."  It  seemtf,  therefwe, 
from  this  stotute.  that  two  things  are  neces- 
sary to  render  leave  of  court  In  such  cases 
unnecessary,  viz.  the  Issuance  of  the  execu- 
tion within  five  years  from  fba  rendition  of 
V.S4P.D0.11— 54 
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Jodgra^t,  and  the  rstonl  tlmeoC  wnaatlallad 
In  whole  or  in  part  As  far  as  the  record 
shows.  It  Is  not  contended  that  the  execution 
was  ever  returned  at  alL  If  fyvpeUanfa  coib 
tentlon  means  anything.  It  means  that  re- 
spondoit.waB  oitilled  to  execuflm  without 
leave  of  court  for  Its  Issuance.  If  so,  how 
can  the  appelant  be  Injured  the  action  of 
the  court  in  ordering  It  to  Issue?  the  ap- 
pdUint  appeared  and  resisted  this  motioL 
He  tendwed  no  Issue  as  to  any  fact  alleged 
In  the  motion  of  respimdait  This  was  tanta- 
monnt  to  a  confession  of  the  truth  of  the 
facts  alleged  In  said  motion,  and  constituted 
"satisfactory  proof  other  than  stated  In 
respondent's  motion  and  affidavit,  that  the 
Judgment  was  unsatisfied  and  due.  We  are 
of  tbe  opinion  that  the  errors  complained  of 
by  the  appelant  are  purely  technical,  and 
without  merit  The  order  of  the  court  below 
Is  affirmed. 

HABWOOD  and  DB  WITT,  J7.,  concur. 


RAKBB  T.  BUCHBR,  Sheriff.  (No.  18,010.) 
(Supreme  Court  of  California.    Dec.  5,  1883.) 

SKBRim—  COKOLDSITSSBH  OP  BsTURR— AOTIOIt 
BT  EXBCDTIOa  DbBTOB  BOB  SaXAOBB  —  AlABGA- 
TlOXa  OB  COKPLAHtT^APPBAL— WSIOHT  OB  BV- 

IDElfCE. 

1.  In  aa  action  nnder  Code  Civil  Proc.  SJ 
683,  by  an  execution  debtor  ajrainBt  a  sher- 
iff, to  recover  the  statutory  penalty  and  dam- 
ages for  aelling  land  without  notice,  the  sherilTs 
return  on  the  execution,  that  be  has  siTen  no- 
tice, is  not  concluslTe  in  hla  favor.  SSgery  r. 
Buclianan,  0  Cal.  54,  distinguished. 

2.  In  such  caa^  the  complaint  of  Oie  exe- 
cntion  debtor  need  not  allege  the  return,  and 
Its  falsity. 

a  A  finding  against  the  uiparettt  wdght 
of  evidence  wUl  be  sat  sslde  if  the  otmfliet  ii 
not  suDstantiaL 

Tn  bank. 

Petition  for  reheartng.   Denied. . 

For  decUoo  on  appeal,  see  34  Pa&  65C 

BBATTX,  a  J.  In  his  petition  for  a  re- 
hearing,  counsel  fnr  respondent  insists  that, 
in  revoking  the  Judgment  In  this  case,  we 
have  at  tbe  same  time  reversed,  without  no- 
ticing It,  a  forma'  decision  ot  this  court,  upon 
whldh  he  rdled,  and  had  a  right  to  rdy.  In 
advising  his  client  and  preeentlng  his  case 
to  flie  trial  court;  and  this  supposed  griev- 
ance la  BO  strongly  urged  that  we  feel  called 
upon  to  point  out  the  fact  tSiat  It  has  no  ex- 
istence. Hie  case  to  which  counsel  refers  Is 
entitled  Bgery  v.  Buchanan,  and  Is  reported 
In  Q  OoL  64^  It  was  dted  In  sivpnt  of  tbo 
proposltioo  that  In  an  action  by  an  execu- 
tion debtw  against  a  sheriff  to  recover  tbe 
statntory  penalty  and  damages  for  selling 
land  without  notice,  the  sheriff's  return  on 
the  execution  to  the  effect  that  he  has  given 
notice  Is  condti^ve  evidenoe  In  his  iavoe. 
It  will  be  seen,  however,  upm  the  most  caa> 
ual  examination  of  the  case,  that  it  la  not 
authority  for  any  swdi  pn^^tlon.  Itet 
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waa  not,  iSk»  tiUt,  an  actim  on  the  caaa 
agaiiut  the  aherlff  tat  damacea,  bat  ma  a 
Bammary  proceeding  by  motion  In  an  action 
between  othet  parties  to  oiforce  the  penal- 
tlea  prescribed  by  a^itton  9  ctf  tine  act  of 
April  28,  1851«  (8t  1851,  p.  1910  .and  aU 
the  court  waa  called  upon  to  decide,  and  all 
It  did  dedd^  waa  that  In  that  aammaiy  pro* 
ceedlng  the  retom  of  the  aheriff  (a  retain 
of  nulla  bona)  waa  otmcluriTe  In  bla  faTor; 
or.  In  otber  words,  that  tiie  conrt  could  not 
try,  tq>on  affldavlta,  in  a  et^teral  proceed- 
ing In  an  action  between  other  parties.  Is- 
sues whidi  wen  the  prt^wr  snbjeet  of  an 
action  against  the  aheriff.  In  wbldi  be  oonld 
demand,  If  he  cfaoae,  a  Mai  by  Jury.  If  this 
la  not  made  idain  by  the  oi^nlon  itaelt  it  Ga> 
tainly  la  made  plain  by  refferenoe  to  tbe  au- 
tboritiea  cited  by  connsd,  and  ititeiTed  to 
by  tlie  text  writers  named  in  the  <^tnian  of 
tbe  court  Theae  dedslms— and  no  donbt 
many  more  could  be  found  to  tiie  aame  effect 
—certainly  do-eetabUsh  the  doctrine  that,  aa 
against  a  o^ateral  attadc  by  motion  In  the 
action  In  which  the  execution  issues,  13ie  re- 
turn of  the  sberitF  <^  nuUa  btma  Is  oonclusire 
In  hia  ftiTor;  and  flita  la  the  common-law 
rule,  which  was  hdd  to  hare  been  unaltered 
and  unaffected  by  fb»  atatute  above  referred 
ta  But  the  same  decitions  which  eufwce 
this  rule  expresdy  concede  that  tho  party  In* 
Jured  by  tbe  neglect  or  misconduct  oC  the 
sheriff  has  bis  remedy  by  action,  and  ao  it 
waa  express  said  In  Egery  t.  Buchanan 
that  the  remedy  of  tbe  plaintiff  was  a& 
Hon  tar  a  false  return.  The  language  of  the 
(pinion  Immedlatf^  fi^owlng  this  state- 
ment, to  the  effect  that  a  shnlff's  return  Is 
not  trarersable,  etc,  was  used  with  reference 
to  tiie  proceeding  thm  under  review,  and  not 
witti  redterence  to  an  aetkm  agalnat  the  aher^ 
Iff.  It  the  court  had  meant  to  aay  ttiat,  In  an 
actim  for  a  false  return,  the  return  Itself  Is 
oonriuslTe  In  faTw  of  the  aholfl,  tiie  remark 
would  not  only  hare  been  obiter;  it  would 
have  been  abaurd.  But  it  seems  to  ua  p^ 
feedy  appaient  that  Uie  court  neltbar  meant 
to  aay  nor  did  say  anything  of  the  kind.  On 
the  contrary,  it  atated  in  plain  terma  that  the 
ronedy  at  plaintiffs  waa  by  an  actiui  for  a 
false  return. 

What;  Hum,  is  an  acdon  for  a  false  m- 
tnmT  "S^alae  return"  waa  almply  tbe  apedt- 
ic  name  (probably  derired  fran  the  forms 
of  tba  original  writ)  ftur  one  of  tlie  numer^ 
oua  class  of  actions  on  the  case.  It  was  not 
an  action  In  rem,  for  tbe  purpose  of  cance- 
ling or  setting  aside  the  return  in  order  to 
pare  the  way  Cor  anotbw  action  for  dam- 
agea,  but  was  itself  an  action  for  damages, 
founded  upon  tbe  offldat  mlscondnct  of  the 
sheriff;  and  therefore  all  that  tbe  court 
meant  in  saying  that  the  remedy  of  the 
plaintiffs  waa  1^  an  action  fat  a  false  r»- 
torn,  waa  tiiat  they  must  proceed  by  action, 
not  necessarily  In  the  form  of  the  common- 
law  action,  but,  as  oar  system  of  plwdlng 
and  practice  enjdns,  by  filing  a  complaint 


alleging  the  Caote  material  to  tbe  right  rfn^ 

oorevy.   And  audi  Is  precdBe^  the  em 
which  this  ptalntlff  has  pnriind.  He  i» 
proceeded  regularly  by  acthm,  and  tali  cdd- 
plalnt,  aa  It  appears  to  us.  emr 
allegation  necessary  to  sbow  hla  J^&A  to  I^ 
cover  tbe  statutory  damages  fbr  adUag  hid 
without  the  legal  notice.    Code  GItO  Fh£ 
H  682,  6^    There  was  no  demurrer  to  b 
complaint^  but  an  answer  tii'T*"iT  imat  upa 
the  fact  of  notice;  and  this  laana  was  trM 
m  tbe  anperior  court  as  if  it  ma  pnpolF 
raised,  all  plalntitTs  eridence  tendhie  i< 
prore  want  of  notice  bdng  reodTcd  irifikKn 
objection.   If  the  complaint  ia  In  aay  rv- 
spect  d^dwt  in  anbstano^  tlie  ohjKOa 
should  at  least  have  been  taken  at  the  trial 
t>efore  It  was  too  late  to  amend,  and,  dk 
having  been  so  taken,  it  ongbt  not  now  ta 
prevrait  the  granting  of  a  new  trial.  If  tbt 
isanes  actually  tried  hare  been  found  w 
trary  to  the  evidence.   But  we  do  not »» 
that  the  couidalnt  is  In  any  respect  itt- 
dent   The  only  objection  ausgesfeed  Iv  ; 
argument  of  counsd  is  that  tt  Aoold.  Dhe  | 
the  dedaratlon  in'  the  comnum-law  actloo  i 
for  a  falae  return  of  nulla  bona,  have  il-  j 
leged  the  return,  and  Ita  falalty.  But  tkt  ret-  i 
sons  for  patting  In  thoae  allegations  ante-  i 
the  common-law  practice  bave  no  existwr  | 
under  our  system,  which  prorides  for  ba  ' 
(me  form  ot  action,  la  wlilch  no  fSsets  ned 
be  alleged  except  thoae  which  mart  be 
proved.   It  was  not  tiie  retara  to  tbe  mit 
fieri  Adas  by  which  the  encaticn  ved- 
Itor  waa  damaged,  bat  the  foil  ore  to  mik« 
tbe  money  which  tiie  aheriff  ndght  han  ' 
luade  by  prop«-ly  aecntli^  it.  and  the  aD^  | 
gationa  of  tbe  retnm,  and  Its  fUdiy,  wm  , 
only  necessary  to  diow  that  tiie  idalntlff 
waa  proceeding  In  proper  f onn,  tor  tbtn  ! 
was  one  form  of  procedure  by  vaotioa,  rda 
or  action  where  the  writ  had  not  been  ic- 
turned,  and  another  fwm  of  prooednre  wfeis 
It   had   been   retnmcd;   and    when  tkt 
return  bad  been  madc^  and   was  trot. 
tbe  proper  procedure  was  by  motioa.  or 
by  action  of  ddvt  founded  on  tiw  return, 
or  In  aaaampdt  for  moae^  had  and  re- 
cdved.   So  that  It  waa  neceasazy  to  aUw 
the  falidty  ot  the  return,  wlimi  aocli  was  tbe 
case,  in  oi-der  to  show  that  plaintilC  had  com- 
mesoed  the  proper  actkm,  and  to  a^otd  s 
rarlanc&   Bee  Tidd'a  ftactioe  and  Cblttr^ 
neadlnga,  pasaim.   But  in  tbia  caae  then 
yifam  no  sudi  neceadty.   The  plalntlfl  vu 
damaged,  and  his  cause  of  action  under  tbf 
statute  complete,  as  soon  as  the  ddeudut 
'  deilvwed  a  certificate  of  purdiaae  to  ite 
pnrchastr  at  the  execntion  sole,  If  in  fact  tbe 
sale  was  without  notice,  for  the  title  of  tbe 
purdiaser  does  not  d^>aid  on  the  sbtsilTs 
retium,  ^nd  in  the  absenoe  of  audi  ntnn 
the  debtor  is  obliged  eltiier  to  redeem 
land,  or  run  the  rialc  of  losing  It  by  (root 
aliunde  that  the  sale  was  valid. 

If  these  views  ore  well  founded,  coimse) 
will  see  that  a.  more  careful  study  ot  hii  in- 
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tborltiM  woold  taave  made  It  pWn  to  talm, 
an  It  seema  to  as,  that  we  have  no^  on  tbJa 
IM>iDt,  made  a  wide,  or  any,  "departnre  from 
wbat  has  been  deemed  settled  rales  of  lav." 

As  to  the  other  praposltlon  upon  which 
coonacl  tiasea  his  petition  for  a  r^«u1ng, 
that  we  hare  gone  contrary  to  the  se^ 
tied  practice  of  the  comt,  In  reversing  a 
finding  of  fact  as  to  which  the  erldence  Is 
conflicting,  we  have  only  to  rauark  thact  the 
role  he  Invokw  Is  not  that  a  finding  wUI  be 
sustained  whenever  there  Is  any  evldoios^ 
however  slight,  tending  to  prove  the  fact 
foond,  but  Is  more  correL*tly  stated  as  fol- 
lows: A  finding,  though  against  the  ap- 
parent vel^  of  evidence,  will  not  be  dis- 
turbed If  there  Is  substantial  conflict  of  erl- 
dence as  to  the  fiact  found.  In  this  case  we 
think  the  conflict  is  not  substantial.  Counsel 
seem  to  think  that  because  a  sheriff's  retnm 
Is,  In  some  cases,  conclusive^  It  Is  theinfwe 
to  be  r^arded  as  €f  great  weight  In  the 
cases  in  which  it  Is  merdy  prima  facie  sufll- 
d«it  to  establish  the  fiu:ts  stated.  But  the 
oinuideratlons  of  policy  and  convenience 
upon  which  the  rule  Is  fbunded,  that,  as  be> 
twe«i  the  parties  to  an  action  and  th^ 
isivles,  the  retnm  of  a  sheriff  Is  conclusive, 
have  no  application  In  a  snlt  against  him  for 
neglect  of  official  duty.  In  such  cases  his 
ratum,  although  prima  fade  evidence  In  his 
favor,  is  essentially  weak  evidence;  and 
when.  In  the  fiioe  of  podtive  testimony  that 
subsequent  to  the  making  of  the  return  he 
has  distinctly  admitted  Its  falsity,  he  offers 
neither  denial  nor  explanation  of  such  ad- 
missions, the  effect  of  his  return  as  evidence 
In  his  favm  is  completely  overcome,  and  Is 
not  sufllclent  to  sustain  a  finding  that  the 
return  Is  ttuft.  Hehearing  d«iled. 

We  concur:  DB  HAVEN,  X;  OAROUTTB, 
X;  McPARLAND,  X;  PATBRSON,  X;  SAR- 
BISON.  J. 


THRBLKBL  v.  SCOTT.    (No.  18,1B7.) 

(Su^me  Court  of  Gsllfomla.    Nov.  25, 188a) 

VwiAxwrnxm  Coitvstasobs  —  Bbtwbbx  Husbaxd 
AMD  Wirs— Motion  to  Set  Aside. 

1.  In  an  action  to  set  adde  a  conv^ance 
as  in  frand  of  creditors,  an  allegation  In  the 
coioplaint  that  the  graotor  was  insolvent  when 
the  conveyance  was  made,  and  that  it  was  done 
with  intent  to  defrand  creditors.  Is  safBcient, 
without  BpedflcallT  statins  the  manner  in  whi(di 
the  frand  was  accomplinhed,  and  the  conduct 
and  acts  in  reference  to  it. 

2.  In  such  an  action,  statements  made  by 
the  grantor  shortly  before  executing  the  con- 
veyance, showing  hla  knowledge  of  his  indebted- 
ness are  admissible  on  the  tinestion  of  his  In- 
tention in  conveying  away  his  property. 

3.  The  fact  that  one  conveys  a  Ituge  poftlon 
of  his  property,  withont  valuable  consideration, 
to  his  wife,  knowing  at  the  time  that  his  debts 
cannot  be  paid  withont  recourse  to  snch  prop- 
arty,  tends  stroDKty  to  prove  that  the  convey- 
ance was  made  with  intent  to  defrand  creditors. 

4.  The  fact  that  the  wife,  on  receipt  of  the 
deed,  promised  to  pay  all  her  hasband's  debts, 
does  not  predude  a  finding  that  the  convsy- 


ance  was  frandolent  as  against'  Us  eredttors, 
since  it  may  have  been  intended  to  siva  h«r  an 
advantage  as  to  the  time  of  malting  pajnMD^ 
and  thus  hinder  and  delay  creditors. 

5.  Knowledge  of  the  wife  as  to  her  una- 
band's  intention  to  defraud  creditors  on  tran» 
ferrlng  his  proper^  to  her  is  Immaterial  wbsr* 
she  parted  with  no  valuable  consideration. 

Commission's'  decision.  Department  1. 
Aptieal  from  supnlor  court,  Placar  coun^; 
W.  H.  Qrant,  Judge 

Action  by  Q.  L.  Threlkel,  admiaistrator. 
etc,  of  Robert  N.  Scott,  deceased,  against 
Harriet  A.  Scott,  to  set  aside  a  conveyance 
by  deceased  to  defendant  as  In  tcaud  ot 
creditors.  From  a  judgment  for  plaintiff, 
deffflidant  appeals.  Affirmed* 

Tattle  &  Tnttie,  for  appellant  Hale  * 
Oralg  and  X  H.  Fulweller,  tor  appellee 

^UPLB,  O.  This  action  was  teoutfit 
under  section  1688,  Code  Olvil  Proc.,  to  re- 
cover tar  the  estete  prop«ty  conv^red  by 
the  deceased,  on  the  groond  that  the  convey- 
ance was  made  to  defraud  credltm.  De- 
fendant a^eols  firam  the  judguiant  and  an 
ordesr  refudng  her  a  new  trial.  The  case 
has  beoi  hare  beftve.  See  8D  CaL  8B1,  26 
Faa  878l  Since  the  first  appeal  ttie  com- 
plaint was  amended  by  adding  an  aver- 
ment to  the  effect  that  the  conv^ance  was 
made  with  the  intent  to  defraud  creditors. 
The  complaint  now  nvws  facts  showing  the 
due  appointment  ot  the  xdiUntlff  as  admln- 
Istratmr;  bis  guallficatlon  as  snidi;  that  de- 
ceased was  Indrirtsd  In  the  sum  of  aboat 
$5,000,  tor  which  amount  dalms  have  be» 
presented  to  plaintiff,  as  administrator,  and 
which  have  been  duly  allowed.  Thp  assets 
In  the  hands  at  plaintiff,  and  their  value,  are 
stated,  showing  that  tiiey  are  insofllelent  to 
pay  the  dalms  allowed.  The  complaint 
then  proceeds  to  charge:  That  October  4^ 
188S,  deceased,  being  ni  and  ocmtemplating 
approadiing  death,  conveyed  to  tiia  defend* 
ant,  his  wlfiB,  cn-tain  pn^pM-ty,  specially 
described  In  tiie  complaint,  and  that  dtfend- 
ont  has  since  claimed  to  be  the  lawful  own^ 
ee  thereof.  That  the  conveyance  was  with* 
out  any  valnaMe  conslderatlra,  and  that  at 
tile  time  said  Scott  was  Indebted  for  all  the 
liabilities  presented  against  his  estate  and 
was  Insolvent  "That  wltli  Intent  to  defirand 
his  oreditOTS,  uid  to  prevent  the  nppllcatlwi 
of  the  jvoceeds  of  his  aald  proper^  to  the 
paymoit  ot  hla  just  debts  and  llabllltiee,  he 
fnuduloitly  conveyed  the  same  to  his  said 
wife,  the  defendant  herein;  and  platnUff 
av^  upon  Inf<H*mation  and  belief  that  it 
will  require  the  whole  of  s^  property,  and 
the  value  thereof  remaining  sfter  the  satls> 
faction  of  liens  existing  thereon  at  the  time 
ot  said  conveyance,  to  meet  and  dlsehai^ 
the  said  allowed  claims  due  and  payable  out 
■of  the  funds  of  said  estata** 

The  point  Is  made  on  demurrer  to  the 
amended  complaint  that  It  does  not  snfll' 
dentiy  set  out  the  facto  eonstltating  the 
all^Bd  ftand.   It  la  contended  Ont  tba 
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auuner  In  wblch  tbe  fraud  was  accomplUb* 
ed,  and  all  conduct  and  acts  in  reference 
to  It  Bhonld  be  BpedflcaUy  stated.  I  tbtnk 
the  facts  are  stated  with  sufficient  particu- 
larity. Tbey  are  tbe  Insfflvency  of  the  In- 
testate^ and  the  conT^ance  with  the  Intent 
to  defraud  his  creditors.  These  facts  alone 
are  sufficient  The  case  is  not  like  that 
where  deceit  or  imposition  is  charged. 
Bach  of  these  ultimate  tasta  may  be  proved 
hy  a  great  variety  of  probative  t&cts,  tiie 
nature  of  which  are  not  disclosed  by  the 
graieral  statement  In  soch  cases  Justice 
requires  that  farther  iDformatltm  should  be 
given  to  enable  a  defendant  to  understand 
the  charge  nu^e  against  him.  Not  so  here. 
In  teet  It  Is  difficult  to  see  how  the  charge 
can  be  made  more  apeciflc 

Objection  is  m^e  to  the  mllng  admitting 
oertito  statements  alleged  to  have  beoi 
made  by  Scott  at  the  time  the  deed  was  ex- 
ecnted,  and  some  six  weeks  prior  to  that 
time.  These  statements  tended  to  show 
tiiat  Scott  knew  of  his  Indebtedness,  and 
hence  to  throw  light  upon  the  question  of 
bis  Intention  whea  be  executed  the  deed. 
The  evidence  was  properly  admitted. 

It  is  not  necessary  to  review  the  action 
ot  the  court  In  overruling  defendant's  mo- 
tkm  for  nonsuit  fw  defmdant  did  not  rest 
thtxe,  but  proceeded  to  put  Jn  farther  evi- 
dence. The  question  now  is,  does  the  evi- 
dence sustain  the  findings?  The  fbct  that 
one  conveys  a  large  portion  of  Us  propoty, 
without  a  valuable  ocmsidostiMi,  to  his 
iWife,  knowing  at  the  time  that  his  debts 
cannot  be  paid  without  recourse  to  such 
^perty,  tends  strragly  to  prove  that  the 
conveyance  was  made  with  intent  to  de* 
baud  creditors.  Then  is  nothing  in  Bull 
V.  Bray,  88  CsL  294,  26  Pac:  873,  opposed  to 
this.  On  the  contrary,  this  pnqHwltion  is 
taken  tor  granted  In  tbe  opinion  In  that 
casew  It  is  tbcve  only  held  that  however 
clear  the  evidence  may  be,  the  fraudulent 
intent  must  be  found  as  a  foct  and  cannot 
be  deduced  as  a  oonduslon  of  law  from  the 
finding  that  one  greatly  Indebted  conveyisd 
a  portion  «r  all  of  his  prop^ty  as  a  gift 
Although  su<A  facts,  if  found,  might  suffl- 
denfly  prove  fi-aud,  stUl,  undor  our  statute, 
fraud  Is  Itsdf  always  a  fact  to  be  found  by 
the  Jury,  or  the  court  when  sitting  without 
a  Jury.  The  fact  of  fraud  was  found  here, 
ud  the  finding  is  sustained  by  the  evidence. 

We  do  not  know  whether  the  court  be* 
Ueved  the  testlmcaty  to  the  effect  that  Mrs. 
Scott  promised,  (n  recdpt  of  the  deed,  that 
she  would  see  all  the  debts  paid;  but  even 
accepting  such  statement  as  a  fact  It  would 
sUli  leave  room  for  the  finding  of  a  fraudu- 
lent intent  It  might  still  have  been  intend- 
ed to  ^ve  her  an  advantage,  In  that  Aa 
could  tske  her  own  time  to  pay.  This  would* 
tud  to  prove  a  design  to  hindo-  and  dday 
creditors. 

There  was  evidence  from  which  the  court 
might  Justly  Infer  that  ScOtt  knew  that  the 


Insurance  poUcy,  If  the  amount  wm  psH 
to  the  estate,  would  not  pay  all  bis  ddrti. 
There  was  evidence  tending  to  sdww  that  he 
knew  of  his  Indebtedness,  and  tlie  presump- 
tion is  'that  be  knew  the  condltloii  of  his  af- 
fairs. Whether  Mrs.  Scott  knew  tbe  eonfi- 
tlon  of  her  husband's  ntTalns  Is  immateriaL 
as  she  gave  no  valuable  consideration  for 
the  property;  but  I  think  there  was  ert- 
denoe  tending  to  show  knowledge  on  her 
part.  The  Judgment  and  order  sboold  be 
affirmed. 

We  concur:  TANCLIBF,  a ;  BBLCHBB,  G. 

FEB  CURIAM.  For  the  reasons  gtrea.  la 
the  foregoing  opini<m,  the  Judgement  and  «r- 
der  are  affirmed. 


BLLEDGB  v.  NATIONAL  GITT  A  O.  B.  Oa 
(No.  19,107.) 

(Supreme  Court  of  California.    Deci  8.  189&) 

On  rehearing.   For  former  opinion,  s« 
Pac.  720. 

PBB  CURIAM.  Tbe  petition  fbr  rebeai^ 
hig  Is  dented,  but  that  part  of  tbe  optnfoD 
which  appears  to  hold  that  an  employe  caa 
recover  for  Injury  caused  by  the  ne^li^eDce 
of  a  coemploye,  committed  before  the  em- 
ploymrat  of  the  {Salnttff,  Is  strl<^en  out 


PElOFLBi  V.  dNDBLBBRGBB.  (Ne. 
21,020.) 

(Supreme  C!onrt  of  California.    Nov.  27,  ISDOj 
CauuxAL  Law— Remarks  or  Jxmam — Uaouie 

JURT  TO  AORBK. 

In  a  criminal  prosecation,  where  the  joir 
return  into  court  some  time  after  the  case  ha> 
been  submitted  to  them,  and  state  that  tberr  it 
no  prospect  for  an  agreement,  it  is  iH^jodicial 
error  for  the  Judge  to  state  that,  in  view  of  the 
evidence,  he  Is  at  a  loss  to  understand  why  the 
Jury  shoald  disagree,  since  snoh  remark  cannot 
fail  to  create  the  impression  that  in  his  (qiiaion 
the  evidence  reqoired  a  conviction;  and  soch 
error  is  not  cured  hy  his  afterwards  tdlins 
tlieni  that  the7  are  sole  judges  of  all  qnestions 
of  fact,  and  of  the  credibility  of  the  witnesses. 

Department  2.  Appeal  from  supeiior  court, 
Alameda  county;  W,  E.  Greene,  Judg?. 

Defendant  Slndelberger  was  convicted  of 
assault  with  intent  to  rape,  and  appesK 
Reversed. 

D.  T.  SnUlvan  and  W.  J.  Donovan,  Cor  ap- 
pelant. Atty.  GtsL  Hart,  tar  the  Peiqde^ 

DE  HAVEN,  J.  The  d^&ndont  was  foond 
gnilty  of  the  crime  of  assaiflt  with  intent  to 
commit  rape^  and  was  sentenced  by  tbe  Judg- 
ment of  the  siqgwiw  court  to  Imprlaonment 
In  the  state  prison  tor  a  term  ot  sevai  years, 
Tbe  appeal  hoe  is  from  the'Jndgment.  and 
Is  brou^t  to  tUs  court  upon  the  Judgment 
roll  alone,  without  any  bill  of  exocptioiM. 
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rbe  Sary  retired  to  dellbemto  upon  thdr 
rerdlct  at  9  o'cikx^  In  tbe  erenlng,  and* 
ckot  lutTlng  agreed,  tbe  jnrors,  upon  their 
request,  were  tffougbt  Into  court  at 
LO  o'clock  In  the  forenoon  of  the  next  day, 
wlien  tbe  f(fllowIn£  proceedings  toofc  place: 
"rrbe  Court:  Wdl,  upon  what  point  do  7on 
desire  Instruction  or  points?  A.  Jnror:  By 
request  of  tbe  JnrTmen,  I  would  ask  If  there 
could  be  uy  otbw  foxm  of  Terdlct  In  tbe 
case?   The  Court:  Is  that  all?  A  Juror: 
'nia.t  1b  all.  except  that  we  are  unable  to 
asree.  No  prospect  of  agreeing.   The  Court: 
Id  repty  to  the  latter  part  of  tbe  statement, 
— that  the  Jory  are  unable  to  agree,  and  that 
tbere  Is  no  proepect  ot  their  agreeing,— the 
court  has  this  to  say:  That,  In  view  of  tbe 
testimony  In  this  case,  tbe  court  la  utterly 
at  a  loss  to  know  why  twelve  honest  men 
cannot  agree  In  this  case.   Let  me  bave  that 
Information,  please.  In  tbat  conneotlra,  fnr< 
tber,  I  hare  this  to  say:  Tbat,  In  my  short 
expwience  upon  the  bench,  .1  have  ocea- 
alonally  heea  assodated  wltb  Juries  where 
some  Jurws,  having  an  Idw  that  they  are 
smart  men,  prominent  mm.  with  large  heads 
and  big  capacity,  oa  going  to  the  Jury  room, 
take  occaslcm  to  express  Hi-digested  and  rapid 
opinions  upon  the  case,  and  then  stick  to 
these  opinions,  right  or  wrong,  unreasonably 
refusing  to  listen  to  tbe  opinion  and  argtt> 
ments  of  thdr  fellow  Jurors,  and  so  hang  a 
Jury.  I  bare  on  some  occasions,  haTlng 
something  of  a  personal  knowledge  of  Jurcffb 
on  tbe  Jury,  taken  occaslui  to  caution  tbe 
Jurors  a^ilnst  tbat  course,  and  to  say  that 
Jurors  ou^t  to  go  Into  the  Jury  box  without 
prejudice,  without  fear,  without  fiiTW,  with 
a  desire  to  arrive  at  tbe  truth,  to  sift  and 
digest  the  testimony  carefully  and  otmsden* 
tloosly,  and  not  stubbornly  to  express  an  ID- 
digested  (pinion,  and  stick  to  It  I  repeal 
gent*3m<^p,  tbat  I  see  no  reason  on  eartA 
why  a  Jury  In  this  case,  upon  this  testimony, 
cannot  agree." 

In  thus  addressb^  the  jury,  the  learned 
Judge  of  the  superior  court  committed  an 
error  to  the  prejudice  of  tbe  defendant 
Nottdng  can  be  clearer  than  that  In  thiM 
charge  tbe  Judge  Infmmed  tbe  Jury  that  h» 
had  a  fixed  and  definite  conviction  In  regard 
to  the  verdict  which  they  ought  to  return, 
and  that  in      (pinion  the  evidence  to  sup* 
port  mch  contusion  was  so  plain  and  Batl»> 
factory  that  honest  and  Intelligent  Jurwe. 
who  had  heard  the  testimony,  ou^t  not  to 
disagree  as  to  Its  wdght  and  effect;  and  we 
tblnk  tbe  Jury  understood,  or  at  least  may 
have  understood,  from  these  unguarded  re- 
marks, ttiat  In  the  opbilon  of  the  Judge  tha 
defttidant  was  goUty,  and  tbat  such  should 
be  the  va*dlct   When,  upon  the  trial  of  a 
defendant,  the  evidence  Is  clearly  Insuffldent 
to  Justify  a  verdict  of  guilty.  It  is  the  du^  of 
the  Judge  to  so  inform  tbe  Jury,  and  to  ad- 
vise a  verdict  of  acqnlttol.  This  power  la 
wmetlnies  exercised  by  courts,  and  Is  one 
80  frequently  Invoked  In  the  trial  of  criminal 


cases  aat  Iti  existence  may  be  regarded  as 
a  matter  of  common  knowledge  nptm  the 
part  of  Jurors  of  wdlnaxy  Intelligence  and 
experience;  and  this  fiwt  Is  not  to  be  lost 
Bight  of  in  considering  the  Imiwesslon  likely 
to  have  been  made  npon  the  Jury  by  toe 
4diarge  of  the  Judge  In  this  case.  To  any 
one  knowing  tbat  It  Is  the  duty  of  the  court 
to  advise  an  acqiulttal  If  toe  evidence  Is  sudi 
that  In  the  opinion  of  the  Judge,  12  hon- 
est men  would  have  no  right  to  cmvlet 
blm,  the  remarks  of  tbe  Judge  In  this  case 
could  not  fall  to  create  tbe  impression  tbat 
he  thought  the  Jury  ought  to  convict  upon 
the  evidence  before  toem.  But  It  Is  not 
necessary  that  we  iOionld  be  able  to  s^  that 
the  Jury  must  have  so  undiovtood  toe  diarge. 
Unless  It  appears  toat  it  could  not  hare 
been  so  understood,  we  cannot  say  that  the 
charge  was  without  prejudlcd  to  toe  de< 
fendant  The  court  has  no  right  exc^t 
when  advising  an  acquittal,  to  give  any  ex-, 
presslon  of  Its  opinion  as  to  the  weight  of 
evidence,  or  to  t^  the  Jury  that  the  evi- 
dence Is  so  clear  that  they,  as  honest  men, 
ought  not  to  disagree,  which  is  in  effect  toe 
same  as  telling  toem  tbat  there  is  no  con- 
flict to  toe  evidence,  and  tha^  as  honest 
men,  toey  can  render  but  one  verdict  In  a 
subsequent  part  of  toe  charge  toe  learned 
Judge  did  Inform  toe  Jury  tbat  toey  were 
toe  sole  judges  of  all  questions  of  fact,  and 
of  toe  credibility  of  toe  witnesses,  and  that 
toe  court  bad  no  right  to  trench  upon  toelr 
province  in  this  respect;  bnt  toe  error  al- 
ready noticed  to  toe  previous  part  of  toe 
charge  was  not  cured  by  this  sutraequent 
statement  Tbe  fact  stIU  rematoed  Im- 
pressed upon  toe  minds  of  the  jurors  tbat  It 
was  toe  optoion  of  toe  Judge  that  toere 
ought  to  be  no  disagreement  and  that  toe 
testimony  would  Justly  but  one  verdlot 
Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 

We  oHKiir:  if  cFABLAM),  J.,  inTZGBB- 
AJJ>,  J, 

PEOPLE  V.  HANDLBT.    (So.  21.021.) 

(Snpreme  Oonrt  of  OsUfonla.    Nov.  28. 18Q&) 

Aasox—DssoxiFTiOH  or  Propbrtt— Puadiko 
iirD  Proov. 

An  information  for  anon  of  a  dwdllog 
hooM  wblcli  specifically  describes  It  by  Its  street 
onmber,  and  alleges  toat  it  was  oecapied  hj  de- 
fendant snffldMitly  IdoitUles  the  prwerty,  with- 
out living  the  owner's  name;  ana  the  stote- 
ment  of  such  name  In  toe  informatfon  does  not 
necesritste  Its  proof  on  toe  trial,  dnee  tt  Is  msr^ 
ly  an  addition  to  a  description  wUdi  is  full  ud 
complete  wlthoat  It 

Department  2.  Appeal  from  snpolor  court 
dty  and  county  of  San  Frandsoo;  James  M. 
^Troutt  Judge. 

Martin  H.  Handley  ynm  amvictad  of  araon. 
and  appeala.  Affirmed. 
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Bobert  FenmlU  tor  appetbuit  Atty.  Ocai. 
Hart,  fbr  the  People. 

FTEZOBBALA  3,  Olie  defendant  wM  con- 
Tlcted  tbe  crime  of  anoa  In  the  second 
d^ree,  and  sentenced  to  Imprlaonment  in 
the  state  j^Uon  im  the  term  of  tix.  years. 
From  the  jud^oit  of  oouTlctlon,  and  tbe  or- 
der denying  bis  motion  for  a  new  trial,  this 
appeal  la  taken.  Appellant  relies  f or  a  re- 
TOsal  on  two  gronnds:  ITlrst,  foUure  to 
prove  the  alleeed  ownership  of  tbe  burned 
bonding;  second,  tnsnffld^u^  of  tbe  evi- 
dence to  sustain  the  rerdlct 

^e  house  alleged  to  hare  been  burned  1^ 
tbe  defendant  Is  described  in  the  information 
as  fiiUows:  "A  certain  inhabited  building, 
dtnate  at  number  139  Dolores  street,  in  said 
dty  and  county  at  San  Francisco,  the  prop- 
^ty  of  one  Ellen  Bolton,  then  and  there  acta- 
aDf  occupied  by  the  said  Martin  H.  Hand* 
1^,"  the  defendant  It  Is  dalmed  by  appel- 
lant that  the  name  of  snien  Bolton,  tbe  al- 
leged owner  of  the  building,  does  not  appear, 
except  as  stated,  anywhere  In  the  record, 
and  that  there  was  no  evidence  adduced  on 
the  trial  In  support  of  such  anegatlon  of  own- 
ership. On  this  point,  Miss  N^e  Thompson, 
a  witness  to$  tbe  prosecution,  testified  as  fol- 
lows: ***  -*  *  My  mothMT  owns  the  prem- 
ises 180  Dfdores  street.  First  saw  defendant 
on  2d  March.  Be  wanted  to  see  the  house, 
and  asked  for  the  keys.  Was  with  another 
man.  Showed  hltn  the  house.  Said  he  would 
take  It,  and  paid  $2.  Next  day  paid  tbe  bal- 
ance, and  got  the  keys,— fonr  In  all.  Said 
would  move  la  the  ftdlowing  day.  I  was 
present  at  the  fire,  March  6th.  The  man 
witb  Handley  was  about  his  slse,  fair  com- 
plexion, blonde  mustache."  The  rule  with 
reference  to  the  proof  required  to  support  an 
Information  or  Indictment  is  that  every  tact 
or  drcumstance  necessary  to  constitute  the 
crime  diarged  Is  material,  and  must  be  al- 
leged and  proved.  But  the  allegation  of  a 
tact  or  circumstance  not  legally  essential  to 
tbe  dmrge  is  mere  surplusage,  and  may  be 
disregarded.  Th«re  are  allegations,  however, 
not  necessarily  essential,  and  which  may  be 
dispensed  witb;  but,  when  they  are  laid  In 
tbe  information  or  indictment,  they  become 
material,  and  must  be  proved  in  all  cases, 
wten  descriptive  at  the  Identlly  of  that 
which  Is  necessary  to  tbe  charge.  In  the  case 
before  us,  the  name  of  the  own^,  althou^ 
alleged,  was  Immaterial,  because  It  was  not  a 
necessary  part  of  the  description  of  the  crime 
charged,  therefore  not  neoessary  to  be  prov- 
ed. Omitting  the  name  of  Ellen  Bohon 
from  the  description  contained  In  the  Infor- 
mation, such  description  Is  a  sufficient  Identt- 
fleattoo  of  tiie  house  whldi  the  defimdant  Is 
diarged  with  burning;  and  the  evidence  ad- 
duced at  the  trial  tended  to  show  that,  at  tbe 
time  of  tbe  fire  referred  to,  he  occupied  it  as 
the  tenant  of  another,  who  was  the  owner 
thereat  and  that  he  paid  such  owner  the  rent 
therefor.  It  therefore  f(dlows  that  proof  of 


(Cat 

tbe  name  of  the  owner,  under  tbeoe  drcua- 
stances,  would  be  merely  an  addition  to  i 
description  which  in  itself  la  fiill  and  cob- 
plete  without  It 

With  reference  to  the  remaining  pi^t,  re- 
lating to  the  insttfflciency  of  the  evidence,  tl 
is  aulBdent  to  ssy  that  It  Justifies  tbe  verdict 
Let  the  Jndgmoit  and  mrder  be  affirmed. 

We  concnr:  DB  HAYBN,  J.;  McFAIt 
LAND.  J. 


PEOPLE  V.  HILI*    (No.  21,017.) 
(Supreme  Court  of  CaUfoniia.    Nov.  2S,  UB&J 

CMMVXkL  law— EvtDBXCE— ISTBNT. 

Co  a  prosecution  for  embezsIemeDt,  eri- 
dence  that  defendant,  two  months  after  tbe  of- 
fense charged  in  the  Information  einbexsj«d  u- 
othOT  sum  of  raoDey  from  defendsot,  is  not  ad- 
missible to  show  his  intention. in  takios  the  firs: 
Bum. 

Gommissloner'B  dedsiwi.  Department  L 
Appeal  from  superior  court,  Ixw  Anieeles 
county;  B.  N.  Smith.  Judge. 

Olaude  L.  Hill  was  convicted  of  smtirsiii 
ment  and  appeals.  Beversed. 

M,  E.  O.  Munday,  tor  appeUant.  Atty. 
Qea,  'Hart,  tat  the  People. 

BBLCHEB.  a  The  defmdant  was  om- 
Ticted  of  the  crime  of  embesaieinait,  and 
the  Judgment  was  that  he  be  ponlahed  by 
Imprisonment  in  the  state  prison  at  VtOamn 
for  the  term  of  three  years.  From  this 
Judgment;  and  an  ordo-  deiuring  his  motfoo 
tar  a  new  trial,  he  appeals.  Tbe  InCmna- 
tlon  charges  tliat  on  the  10th  day  of  Angnst 
1892,  the  defendant  received  from  one  Bobect 
a  Brinkley.  as  his  agent;  the  sum  of  S390 
In  lawful  money  of  the  United  Stutf». 
which  he  was  to  pay  aver  to  one  W.  £.  De 
Oroot  for  and  on  account  of  Brinkley;'  but 
that.  In  violation  of  ttie  terms  and  objects 
of  his  agency,  he  did  then  and  there,  on  the 
day  named,  "unlawfully,  willfully,  fraudu- 
lently, corruptly,  and  fel(mlously  retain, 
withhold,  secrete,  embeszle,  and  conrert  and 
appropriate  to  his  own  use,"  oat  of  the  939f> 
so  received,  the  amount  and  som  of  9300. 
wherein  said  Brinkley  waa  deprived  and  de- 
frauded of  the  said  sum  by  the  defendant 
The  appellant  contends  that  tbe  verdict  wsm 
not  Justlfled  by  the  evidence,  and  hence  that 
tbe  Judgment  should  be  reversed. 

It  was  proved  that  Brinkley  and  defend- 
ant bad  been  acquainted  for  25  yean,  la 
February.  1802,  defendant  came  to  this  states 
and  immediately  went  to  the  house  of  Brink- 
loy,  in  Los  Angeles,  and  remained  there  un- 
til September  following,  when  he  left  fcr 
San  Fraunlsco,  where  be  obtained  employ- 
ment In  May,  1892,  Brinklcgr  went  east 
and  was  there  engaged  and  traveling  aboot 
with  a  theatrical  company.  Dnring  bis  ab- 
sence, defendant  attended  to  his  BnanMi^i 
affairs,  paid  his  bills,  etc   Brlakley  teed- 
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-Bed:  "Diirlag  the  time  I  wtm  In  the  east, 
Mt.  HIU  stayed  at  my  bouse,  and  traxuHicted 

:  Toy  buslnees  for  me  here.  He  paid  my  family 
expenses.    I  seat  the  mon^  to  my  wUe^ 

n  and  she  turned  It  orer  to  him."  And  Mrs. 
Brlnkley  testified:  "Durtog  my  husband's 
abseace,  he  sent  me  about  $100  per  luonth. 

r  Sometimes  he  sent  the  money  to  me,  and 
sometimes  to  Mr.  Hill,  to  pay  the  family  ez- 

:  pcnses.  •  •  *  When  Mr.  Hill  was  at  our 
tioose  as  our  gue^t,  be  was  very  kind.  He 
took  care  of  the  children,  when  they  were 
-sick,  and  looked  aftv  the  household  ex- 
i»eaaefi.  He  paid  the  doctor's  bills,  the 
^ocer,  and  be  paid  the  electrician  who  put 
In  the  electric  plant  In  our  house.  X  nev^ 
tiandled  ■■i  cent,  unless  he  gave  It  to  me.  As 
soon  as  I  got  the  money  I  Indorsed  It,  and 
gave  it  to  hlui."  Brlnkley  waa  Indebted  to 

I  Dts  Groot  on  a  promissory  note  which  be- 
came due  August  10th,  and  was  secured  by 
a  mortgage  on  his  hoasehold  fornltore.  The 
amomit  due  on  the  note  for  principal  and 
interest  at  Its  maturity  was  $390.  On  July 
20th  he  wrote  defendant  from  Chicago:  "By 
the  wjiy,  my  note  to  De  Groot  will  be  due 
-on  the  10th  of  Aognst,  and  I  hare  the  money 
to  meet  It,  and  will  send  it  to  you  as  soon 

■    as  I  get  back  to  Mempbls.    But  If  he  will 
extend  the  note  for  three  SMnths  longer  by 
your  paying  the  Interest  for  three  months 
you  had  better  pay  Thlele,  Clements,  and 

'  -others,  and  I  will  .be  in  a  position  to  meet 
the  note  at  the  time.  I  don't  know  whether 
he  win  or  not,  bat  yon  bad  better  try  him." 
Again,  on  Aogmt  1st,  he  wrote  cl^endnnt 
from  Memphis:  "Yon  bad  better  draw  on 
me.  for  the  money  to  pay  De  Groot,  if  he 
won't  wait  and  extend  the  note.  If  he  wUl, 
you  can  pay  the  others.  Has  June  got  the 
money  to  i^o  home  on?  I  wlil  bet  she  has 
not,  so  I  will  have  to  pay  tcfv  her  ticket,  I 
«nppose.  Let  me  know,  but  don^  push  me 
too  hard,  as  yon  know  Will  gets  the  bulk  of 
the  profits  from  the  opera  company  and 
theater."  On  the  10th  of  Augost,  Brlnkl^ 
caused  a  telegram  to  be  sent  by  a  bank  In 
Memphis  ta  a  bank  In  Los  Angeles,  directing 
the  payment  to  defendant  of  ^00,  and  the 
money  waa  promptly  paid.  Shortly  after 
receiving  the  money,  defendant  paid  to  De 
Groot  $!)0,  and  be  d>e  Groot)  agreed  to  w^t 
for  the  balance. 

In  October,  Brlnkley  came  to  San  Fran- 
cisco, and  remained  there  about  two  weeks. 
While  there,  defendant  was  with  him  all  the 
time,  but  nothing  was  said  about  lue  money. 
He  then  went  to  Los  Angeles,  and  thei'e  saw 
De  Groot,  and  was  told  by  him  that  only 
$90  had  been  paid  on  his  note.  After  two 
days,  be  returned  to  Han  Francisco,  and 
again  met  defendant  and  told  falm  what  De 
Groot  said  about  the  payment  Defendant 
Mid  he  had  paid  the  whole  debt,  and  be 
would  go  to  Los  Angeles  and  prove  It.  The 
two  then  went  to  Los  Angeles,  anu  met  De 
Groot,  and  defendant  and  De  Groot  contra- 
<llcted  each  other,  and  had  .a  quarrel  about 


v.  HILL.  ass 

the  matter.  Hie  next  flay,  defendant  told 
Brlnkley  that  he  had  paid  De  Groot  all  the 
$390.  excepting  $25,  and  that  If  Brlnkley 
would  let  him  have  that  sum  he  would  go 
over  and  pay  De  Groot,  and  get  a  reedpt! 
for  the  whole  business.  Brlnkley  gave  hira 
the  $23,  and  he  went  away,  but  returned 
shortly,  and  said  De  Groot  would  not  ac- 
cept the  money.  Brlnkley  owed  Nilee  Pease 
$S8.  and  he  then  handed  the  defendant  $&1 
more,  and  told  him  to  go  and  pay  Pease. 
Defendant  went  into  Pease's  store,  and, 
when  be  came  out,  said  to  Brlnkley:  "Come 
on  home,  and  I  will  tell  you  something." 
They  then  got  on  a  cable  car,  anil  went 
home,  and  Brlnkley  says:  "In  my  parlor  or 
library,  he  told  me  he  hadp't  paid  the  mon- 
ey to  De  Groot.  He  said  he  had  used  the 
money  for  otlier  things.  He  didn't  tell  me 
right  then  what  he  did  with  It  He  told  me 
later  In  the  day."  On  cross-exam  inati on, 
Brlnkley  testified:  "A  few  days  before  this 
trial,  and  after  Hill's  examining  trial,  I  re- 
ceived •  •  •  a  letter,  in  Hill's  handwrit- 
ing, containing  a  list  of  things  •  *  «  which 
It  was  claimed  he  paid  out  money  for.  He 
never  would  tell  me  before  how  he  paid  out 
the  De  Groot  money  I  smt  him.  I  do  not 
know  that  he  paid  for  my  sister-in-law's  tldt- 
et  when  she  went  east  Mr.  HIU  was  at- 
tending to  the  payment  of  my  family  ex- 
penses. I  didn't  know  whether  he  paid  out 
this  three  hundred  dollars  for  family  expens- 
es or  not  I  don't  baow  what  he  did  with 
It  *  *  *  The  only  thing  I  know  about  It 
is  that  Dr.  Thiele  w»  paid,  and  I  didn't 
know  until  a  few  days  ago  that  he  was  paid. 
That  was  $50  that  I  owed  Dr.  Thlele.  I 
thought  It  was  strange  that  he  did  not  pre- 
sent his  bill,  and  I  heard  that  he  had  been 
paid,  and  I  went  around  to  see  him,  and  be 
said  that  he  had  received  fifty  dollars.  I 
didn't  know,  as  a  matter  of  fact,  tliat  Mr. 
Hill  ever  took  a  dollar  of  my  three  hundred 
dollai's  for  his  own  personal  purposes.  I 
couldn't  teU  what  he  did  with  it  I  asked 
bim,  and  he  said  that  he  spent  it  That  Is 
all."  The  defaadant,  in  his  own  behalf,  tes- 
tified: "With  this  $390  that  I  received, 
*  •  •  I  went  immediately  to  Mr.  De  Groot 
and  paid  this  $00,  this  Interest,  which  I 
was  to  pay  as  soon  as  the  money  arrived, 
and  Mr.  De  Groot  said  It  was  all  right  and 
he  would  allQw  the  principal  to  go  on.  I 
went  immediately,  and  paid  Dr.  Thlele  $50, 
and  paid  this  electrician  claim  of  $17.50,  and 
[  paid  bis  sister's  expenses  back  east  wtilcb 
amounted  to  a  hundred  and  some  odd  dol- 
lars, and  some  small  bUls,  drug  blUs,  or 
something  like  that;  and  in  that  way  the 
money  was  all  expended  for  Mr.  Biinkley's 
h6usehold  expenses,  and  I  received  not  a 
dollar  benefit  for  myself.  •  •  *  His 
debts  here  were  very  numerous.  There  was 
the  grocer  bill,  doctor  bill,  electrician,  and, 
well,  most  every  kind  of  a  blU  that  could  go 
to  make  up  household  expenses,  rai^ng  from 
$10  mt  to  $125,  *  •  •  tlw  ganeial  expens- 
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ea,  wblch  amonnted  to  between  a  hundred 
and  twen^  and  a  hundred  and  thlrt7  dol- 
lars. He  sent  a  hundred  dollars  per  month 
eipense  mon^,  but  the  general  expenses 
run  oyer  that" 

The  above  to  a  brief  statement  of  the  ma- 
terial evidence  In  this  case,  and  certainly  It 
appears  to  be  by  no  means  strong  or  con- 
clusive. Looking  at  all  the  evidence,  It 
seems  to  us  that  the  jurors  might  well  have 
entertained  a  reasonable  doubt  as  to  whether 
the  defendant  wa»  guilty  or  not  There 
was,  however,  some  evidence,  and  the  verdict 
cannot,  In  our  opinion,  be  disturbed  on  ap- 
peal upon  the  ground  that  the  evidence  was 
InsufBcIent  to  justify  It 

Appellant  further  contends  that  several  er- 
rors of  law  were  committed  by  the  court 
which  also  call  for  a  reversal.  One  of  these 
alleged  errore  only  need  be  noticed.  Brink- 
ley  testified,  as  before  stated,  tliat  he  hand- 
ed defendant  $25,  and  then  and  told  him 
to  go  and  pay  his  debt  to  Niles  Pease  with 
it;  that  they  shortly  after  went  to  his  house, 
and  defendant  then  UM  blm  that  he  had  not 
paid  the  money  to  De  Groot,  but  had  used  It 
for  other  things.  Mr.  Dupuy,  the  deputy 
district  attorney,  tliea  asked  the  witness, 
"When  he  told  you  that,  what  did  you  say 
to  him.  If  anything?"  The  question  was 
objected  to  by  defmdtfnt  on  the  ground  that 
it  was  Immaterial,  Irrelevant,  and  incompe- 
tent and  the  objection  was  overruled  and 
an  exception  reserved.  The  witness  answer- 
ed: "I  asked  him  to  give  back  the  eighty- 
nine  dollars  that  I  had  t^ven  him  to  pay 
Pease,  and  he  would  not  do  It  He  says: 
'No,  you  have  lOBt  confidence  in  me,  and  I 
won't  give  yon  this  money,  and  you  go  back 
to  San  Francisco,  and  leave  me  here  in  th« 
tondi  to  hustle  for  myself.*  "  During  his  ai^ 
gument  of  the  case,  Mr.  Dupuy  said  to  the 
Jury:  "There  was  an  emtteszlement  of  the 
$89  he  had  given  to  him  to  pay  other  debts." 
Oounsel  for  defendant  interrupted  the  at- 
torney for  the  people,  and  objected  to  any 
argument  about  the  $S9.  The  court  said: 
"The  Niles  Pease  matter,  of  course,  cannot 
have  any  bearing  upon  the  present  charge, 
exc^t  perhaps,  since  it  was  admitted  in 
evidence  as  bearing  upon  the  Intent;  but. 
even  though  he  bad  absolutely  embessled 
that  money  of  Pease,  it  has  nothing  to  do 
with  this  case.  But  It  Is  in  evidence,  and  is 
a  part  of  the  evidence  in  this  case,  and,  as 
bearing  on  the  intent,  I  think  counsel  has 
a  right  to  comment  upon  It"  Oounsel  for 
D^endant:  "My  objection  to  that  It  cannot 
be  a  proof  of  Intoit  and  of  something  that 
occurred  in  November,  from  which  It  Is 
sonsAit  to  prove  or  support  the  intent  of  some- 
thing that  occurred  in  August  He  might 
have  stolen  a  cow  In  November,  and  It  would 
not  prove  intent  In  August"  The  Court: 
"This  was  broi^ht  as  a  part  of  the  transac- 
tion and  talk  between  the  defendant  and 
Brinkley.  Objection  overruled."  Mr.  Du- 
puy, continuing,  then  said:  two  trans- 


actions came  together  thai,  and  wkOe  flidi 
young  man  was  finding  out  the  flood  of  ^ 
stream,  the  very  flood  involved  in  thxt 
stream  commingled  with  it  other  tofens! 
rascality  of  thto  defendant"  The  evidtsa 
objected  to  was  clearly  inadmissible  Wkc 
the  parties  said  about  the  ^S9  was  ik:<t  i 
part  of  the  res  gestae,  and  bad  no  ocmse.- 
tlon  with  the  alleged  embezzIemeDt  rr. 
months  before.  The  prosecution  had  bo  rlgL? 
to  introduce  such  evidence  for  the  piirpi« 
of  showing  an  intent  to  embezzle  the  SS* 
and  Its  attorney  liad  no  right  to  conmjCEi 
upon  it  as  a  circumstance  t«»m^)ng  to  mbo-w 
defendant's  guUt  Xhe  rule  te  that  erer? 
error  to  presumed  to  work  Injury,  unles  it 
appears  that  no  Injury  could  have  resolted 
That  the  defendant  here  might  have  bees, 
and  probably  was,  prejudiced  by  the  errou- 
ous  rulings  of  the  court,  is  quite  at^yarao. 
It  results.  In  our  <^inion,  that  the  judpuwot 
and  order  appealed  from  diould  be  revened. 
and  the  cause  remanded  for  a  new  trtsL 
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GAROUTTE  and  HARRISON.  JJ.  Forttv 
reasons  given  In  the  foregoing  oplnloo.  He 
Judgment  and  order  appealed  from  are  r^ 
versed,  and  the  canae  to  lemandea  for  a  arw 
trIaL 

PATERSON,  J.  I  concur.  The  evldeDce 
relating  to  the  defendant's  retentku  of  the 
$80  does  not  bring  the  case  within  the  ded- 
rion  in  People  v.  Gray,  66  CaL  275,  6  ftt 
240.  "It  to  a  dangerous  species  of  eTtdeDtt' 
In  any  case.   Gom.  t.  Sbepard,  1  ABoi,  iSL 


PEOPLB  V.  LANB.   (No.  20,906.) 
(Supreme  Court  of  Galiforaia.    Dec  1,  18B3.I 
HOHiGiDs— Rbs  Obstas— Evidsxox  ow  Isnvaa 

— -SUBSBQCBIIT  OmNBB— IHTOXICATIOX.  I 

1.  Daring  a  stmggla  between  def  endaot  tat 
deceased  in  a  hoase  to  which  defendant  hii 
come  to  arrest  deceased  and  another  peraon.  the 
fatal  wound  was  given.  Eeld,  oo  pniwcinlni  ' 
for  the  homicide,  that  the  shootlDgr  ofdefoito  i 
at  the  oth«  person  outside  the  honae,  what 
sach  person  followed  defendant  a  few  ralBBtci 
after  the  homicide,  was  not  part  uf  the  res  get- 
tae. 

2.  Sach  subaeqneut  ofFense  to  not  adraiHfbt< 
on  the  issues  of  whether  the  homicide  was  ted- 
dental  or  intentkmal,  and.  If  IntentiOQal^  wh«tkr 
It  was  deliberate  and  premeditated. 

S.  In  a  homidde  cue,  an  instruction  tb>: 
no  act  ot  a  volantarilj  intoxicated  penoa  '» 
less  criminal  by  reason  of  sach  conditioa.  ii 
proper  In  connection  with  quaUficatkms  at  » 
cases  whn«  the  actual  exUteace  of  an  iatcstlue 
to  a  necessary  dement  of  the  ofFena& 

Commissioners*  dedslon.  Department  I 
Appeal  fnnn  snpoiw  ooor^  Wesno  coonty; 
S.  A.  SalmeB,  Judge. 

William  G.  Lane  was  convicted  of  mur- 
der, and  appeals.  Reversed. 

R.  B.  Tory,  S.  J.  Snds,  and  W.  B.  Tjkt. 
tat  appeiHant  W.  D.  Topper  and  Axtr-  G«e. 
'Hart,  ' tot  the  People. 
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BATNBS,  O.  The  defendant  was  tfled 
for  the  rnnrdor  of  '^lUam  O.  Oanfidd.  Hie 
Jnry  retnraed  a  radlct  of  guilty  of  murder 
In  the  first  de|n«e,  with  Imprlaonment  for 
life.  Thta  appeal  la  from  the  Judgment  ren- 
dered upon  the  Terdlct,  and  trom  an  wder 
dMiylng  deftedant^a  motion  tm  a  new  trlAl. 

Appdlant  at  the  time  of  the  homicide, 
was  a  cMistable  at  Sango',  Freano  county. 
Late  at  nl^t  he  went  to  a  bouse  of  proa- 
tltutloQ  tax  the  purpose  of  arresting  the  de- 
ceased and  me  Coleman  for  residing  in  a 
honse  of  HI  fame,  talcing  two  men  whmn  he 
fovmd  upon  the  atreet  as  a  poase  to  aid  him 
In  making  the  arrest*  '  ArrlTing  at  the  house, 
anMiUant  knocked  at  the  dow,  and  replied 
to  a  qnestlon  trom  one  of  the  Inmates  that 
be  waa  Leoe^  tiie  G(Histabl&  Hie  girl  i^ten- 
ed  the  door,  when  appellant  and  the  other 
two  men  entered,  and  appellant  then  said 
he  "wanted  erary  man  In  the  honse.** 
George  Olom,  one  of  the  moi  who  went  to 
the  honse  with  the  ctmstahle,  was  called 
on  behalf  of  the  people,  and  testified  than 
lAue  txfld  him  he  liad  to  go  wlfli  him,  and 
that  he  was  going  to  arrest  "these  men." 
Tlut  another  man  was  with  Lane,  whrai  he 
did  not  know,  and  had  never  alnce  seen. 
That  whoi  the  door  was  opned  he  walked 
In  with  l4Uie.  'Hiat  Oanfidd  came  out  of 
one  of  the  rooms,  and  Xiane  said,  'You  can 
consider  yoursdf  under  arrest,'  or  wwds  to 
that  effect  That  Ganfield  said:  *What  an- 
thori^  haTe  yoa  to  airest  meT  Show  me 
Tour  warrant;*  and  Bill  (meaning  Lane]  had 
hia  gnn  In  hla  left  hand,  and  at  that  Oan- 
fleld  made  a  grab  for  the  gnn,  and  Bill  put 
out  his  right  hand,  and  says,  'Gome,  go  wtth 
me;*  and  he  was  grabbing  the  gnn  at  that 
time;  and  when  the  scuffle  started  with  the 
gun,  I  turned  round  and  left  I  ran  away. 
I  heard  a  shot  when  I  got  about  fifty  yards 
from  the  houae.**  Loe  Wllstm,  called  for  the 
people,  testified  that  she  opened  the  door 
whm  defendant  said  he  waa  a  constable, 
and  be  and  two  other  men  came  In.  That 
lane  then  said  he  wanted  erery  man  In  the 
house.  That  Oanfldd  came  forward,  and 
asked  lane  where  his  warrant  was.  That 
Lane  had  a  rerolver  In  lila  hand,  and  re- 
plied, "This  Is  my  warrant."  That  witness 
oonld  not  r«nemba-  how  be  had  the  rerolver. 
"He  had  it  right  In  front  of  him.  I  think 
Mr.  Ganfield  pushed  hla  hand  np,  to  keep  him 
from  shooting  blm."  That  Just  then  she 
beard  a  shot  That  she  heard  two  shots  in 
the  honseu  After  the  second  shot  was  fired. 
Oanfleld  walked  back  in  the  hall,  and  said 
he  was  shot;  and  that  she  thought  Lane  had 
gone  outside  of  the  house.  The  witness  could 
not  tdl  bow  long  a  time  dapsed  between  the 
two  shots,  but  thought  one  was  riidit  after 
the  other.  That  she  did  not  see  the  second 
shot  fired,  because  she  bad  turned  to  go  back 
hi  the  ban.  That  when  the  first  shot  was 
find  they  were  standing  close  together,  face 
to  fRoe.  niat  at  the  time  the  second  shot 
was  fired  they  ir&te  standing  up  and  Lane  had 


hold  of  Ganfield.  Emma  Newman  did  not 
remember  anjrthlng  the  defendant  said. 
That  Ganfield  said  something  abont  a  war- 
rant That  when  Lane  came  in  he  had  a 
pistol  in  bis  ri^t  hand.  That  thra-e  were 
some  wwda  between  blm  and  Canfield,  and 
afterwards  a  scuffle,  and  then  some  shots 
fired.  That  she  beard  the  first  shot,  and 
went  bade  In  the  room,  (the  second  room 
back  from  the  front  door,)  and  was  in  the 
room  when  the  second  shot  was  fired.  That 
*^after  the  secrad  shot  was  fired  Canfleld 
came  bade  to  the  nxHn  we  •woe  In,  and  sold 
he  was  shot  He  then  turned  and  walked 
into  the  ball  again."  That  she  next  saw 
Ganfield  lying  by  the  first  door  on  the  ilght- 
faand  side.  That  the  light  was  an  ordinary 
lantern,  and  she  did  not  know  where  that 
was.  The  light  was  dim.  Upon  cross-ex- 
anrinatlon  the  witness  testified  that  tttere 
was  a  scuffle,  but  she  did  not  see  Ganfield 
grab  the  pIstoiL  That  he  was  trying  to  hold 
Lane  with  one  hand  and  push  him  out  of 
the  house,  and  thought  he  was  trying  to  get 
the  pistol;  and  they  were  still  struggling 
when  she  got  back  to  the  door.  That  they 
struggled  "about  three  or  four  or  five  mio- 
utes,  probably.  Canfield  was  trying  to  throw 
him  back,  to  throw  him  out  He  was  try- 
ing to  get  hold  of  something.  I  supposed  It 
was  the  pIstoL"  They  were  not  stm^Ing 
when  the  first  shot  was  fired.*  She  thought 
tb^  were  not  together;  that  Oanfleld  was 
between  the  witness  and  lAne.  That  she 
was  not  noticing  Canfleld  partlctdarly;  was 
anxious  abotit  Miss  WUson.  Coleman  testl- 
fled  to  the  conyersatlCHi  a't  the  door  substan- 
tially as  the  other  witnesses.  Ho  remained 
In  the  bade  rocHn,  and  It  does  not  appear  that 
he  saw  any  part  of  the  transaction,  or  that 
he  was  seen  by  Lone;  that  the  first  be  saw 
was  Ganfield  on  the  hall  floor  titUr  he  was 
shot  but  that  the  two  shots  were  close  to- 
gether,—"crac^  crack.  Just  as  fast  as  you 
could  pull;"  and  Indicated  by  clapping  bis 
hands  at  an  Interval  of  about  lialf  a  second. 
After  danfield  fell  In  the  hall,  Coleman  ex- 
amined him.  and  found  the  wound  In  his 
back,  which  a  medical  witness  described  as 
about  one  Inch  and  a  half  from  the  spinal 
column,  firactttring  the  Seventh  rlb^  and 
rangltxg  Inwards  and  upwards,  and  from 
which  death  resulted  about  a  week  later. 
After  Coleman  discovered  the  wound,  he 
started  to  find  a  physician,  and  was  permit- 
ted, against  the  objectlwi  of  defendant  to 
testify  as  follows:  "When  I  started,  tb«> 
defendant  had  gone  out  of  the  bouse,  l 
went  ont  of  the  front  dow.  I  went  down, 
ran  down  the  stqis,  and  I  got  a  short  dis- 
tance away  when  there  were  two  shots  fired. 
I  lieard  this  defendant  say,  *There  Is  the  aon 
of  a  Utcb  I  want*  and  some  one  with  him 
replied  In  a  low  tMie  to  him.  I  dont  know 
what  he  said.  I  did  not  sss  him.  And  im- 
mediate after  saying  that  u  quidc  as  pos- 
siUe,  I  beard  the  click  ot  the  gun.  and  I 
dropped.   I  throwed  myself  on  the  grouad 
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get  out  of  range.  There  w«re  two  Bhots 
lired.  They  both  went  oyer  me  ot  by  me. 
Then  I  went  for  the  doctor,  got  him,  and 
■came  back  with  him."  The  time  between 
the  shooting  of  CanQeld  and  the  firing  of  the 
■shots  outside  of  the  houae  is  variously  esti- 
mated by  the  witnesses.  Emma  Newman 
placed  it  at  about  10  minutes;  Loe  Wilson 
said,  "a  few  minutes;"  and  Ooleman,  "two 
-or  tliree  minutes."  Appellant  duly  excited 
to  the  admission  of  the  eridenee  of  the 
«hootlng  at  Coleman,  and  contends  that  the 
ruling  admitting  it  was  erroneous.  Respond- 
•cnt  contends  that  it  was  admissible  upon 
•^ther  of  two  grounds:  (1)  That  the  aboot- 
ing  of  Ct^eman  after  he  left  the  house  was 
«.  part  of  the  res  gestae;  (2)  that,  consid- 
■erlng  It  as  a  distinct  offense.  It  was  compe- 
tent to  show  motive,  or  intention  to  hill,  and 
that  the  killing  of  Canfield  wa«  not;  u  de- 
tendant  claimed,  accldentaL 

The  importance  of  tbe  quostionB  here  pre- 
sented can  scarcely  be  oTwesamated.  If 
the  eridenee  as  to  what  oooorred  In  the 
liouse  made  It  dear  tlmt  appellant  of  bis 
willful,  deliberate,  and  premeditated  malloe, 
mui-dered  Canfleld*  no  necessity  existed  to 
prove  the  subsequent  sho*tlng  at  Coleonan; 
while  if  it  did  not  make  it  dear  that  tbe 
killing  was  of  the  deliberate,  willful,  and 
premeditated  malice  of  appellant,  the  Tcr- 
dlct  finding  *  ai^ellant  guilty  of  murder 
in  the  first  degree  was  wrooc.  unless  the 
Jury  cooid  find  tnat  the  subsequent  ootnr- 
rence  that  tbe  killing  aC  Oanfldd  was  de- 
'Uberate  and  premeditated.  No  (me  cscept 
the  Jurors  can  teQ  whether  ttw  deliberation 
And  premeditation  which  the  Jury  found  to 
have  existed  were  based  upon  the  tme  set  of 
facts  or  the  other,  or  upon  botti.  That  the 
shooting  at  Cdeman  was  not  part  of  the  res 
gestae  Is  oleer.  The  thing  In  litlgatioa  was 
the  killing  of  Canfield  during  a  struggle  In 
tbe  housa  The  fatal  wound  had  been 
•giT«i.  the  struggle  ended,  and  appellant  had 
left  the  house.  How  long  a  time  had 
«lapsed— whether  three  minutes  or  ten  mln- 
ates—is  ImmatarlaL  What  oocnned  oatride 
-of  the  house  was  no  part  of  the  transaodon 
"vrhioh  occurred  in  the  house.  That  waa  en- 
4rely  ended,  so  far  as  appellant  was  con- 
•cemed.  "As  soon  as  we  pass  the  line  which 
-distingalshes  between  the  transaction  talk- 
ing of  itself,  and  talking  as  modifying  tbe 
transaotion,— in  other  words,  as  soon  as  we 
■pass  the  Une  between  tbe  time  of  the  trans- 
■action  and  the  time  that  follows  It— we 
have  no  Mmits  that  can  be  imposed."  Whart. 
Orlm.  Et.  {9th  Ed.)  I  2tS.  "An  act  cannot 
be  varied,  qualified,  or  ^idalned  either  by 
a  declaration  vrtrich  amounts  to  no  more  than 
a  mere  narrative  of  n  past  occurrence,  or  of 
an  isolated  conversation  hdd,  or  an  Isolated 
aot  done,  at  a  later  period."  1  Tayl.  Er.  S2. 
It  is  urged  coonsel  for  respondent  that  ihc 
two  sots  could  not  be  more  oontemporaneons 
than  they  wexe;  that  "the  double  shooting 
■VEsng  u  (Aboot  perfwmances  tma  we 


oentnU  impulae  sad  tmpeCoaw  to  wtt,  thf 
drunken,  bmtal  assault  upon  the  bow' 
But  the  assault  upon  the  bouse  was  not  ib- 
Issoe  bdng  tried.  It  was  the  murder  of  Cai- 
field,— a  single  subs  tan  tlve  ofCcnse.  If,  dur- 
ing the  struggle  between  appellant 
Canfield,  C<deman  had  appeared,  and.  ta  ttir 
vent  his  int^er»ioe,  or  wltb  a  ddibas;.- 
purpose,  he  had  killed  him.  It  would  bare 
formed  a  part  of  tiie  tranaactfton,  and  as  gxk 
could  have  been  given  In  evidence.  I  02 
percdre  no  sudi  relatkxi  between  the  Uj 
acts  as  make  the  seooad  a  part  of  tbe  k£ 
act  under  iavestlgation  People  t.  Ah  Le-. 
60  OaL  85,  and  People  t.  Wong  Aifc.  96  C± 
126,  30  Pac.  lllfi,  dlsoUB  the  qnnbc 
especially  in  relation  to  decdnrfttkns:  but 
the  principles  time  anooonoed,  I  think.  tiAj 
sustain  my  conchisloa  ttiat  tlie  sboothig 
Coleman  was  not  a  part  of  tbe  res  gma- 
wbieh  were  tiien  under  InvestlgBtioii  by  tts 
Jury.  Nor  do  I  think  the  adrnteslon  4rf 
evidence  In  question  oan  be  sostained  np^^ 
the  second  ground  above  mentioned.  IV 
learned  eonnad  for  tlie  pe<qile  say  tiui  I 
Is  claimed  tiiat  the  ititung  of  Canfield  was  a.- 
ddental;  that  'Mnce  mottve  la  tbe  <cl; 
question  now  to  be  investigated,  this  ts: 
mony  was  rightly  Introduced;"  and  ssk  ttf 
significant  qnesUon:  "Will  it  be  matataiie: 
for  an  Inttaat  that  the  Jury  must  be  dcawl 
this  light  and  most  be  compiled  to  gcu^ 
aboat  In  the  dai^  to  determine  bow  tt> 
shooting  was  done,  and  in  wbat  frame  d 
mind  defendant  was  when  be  killed  dr- 
ceased?"— while  appellant  oontoids  tta; 
without  that  testimony  the  Jury  oooM  bh 
hare  found  the  defendant  guilty  of  a  hljA^ 
offense  than  manslaagfater.  It  wotdd  tb«^ 
fore  seem  to  be  conceded  that  Una  evWfir- 
was  ocmtrolling  In  its  effect;  and  tts  adacfr^ 
Bibilit^  should  therefore  be  carefully  cor 
8ld«7e4  lest  the  appellant  shoold  Mcspe  ik- 
Just  punishmoit  of  his  t^mse,  or  be  ihh 
ished  for  an  offense  he  did  not  oommlL 

That  evidence  of  a  distinct  and  sabsi&nDTr 
offense  oannot  be  admitted  in  sanxnt  of 
charge  of  the  commlsskn  of  anotfaer  offa** 
is  a  general  rule  laid  down  by  all  tbe  andiir 
ities.   llils  rule  excludes  all  evidence  of  t>'' 
lateral  facts,  or  those  which  are  IncapaU' 
of  affording  any  reasonalde  presumpiioD 
Inference  as  to  the  principal  fact  or  tiinr-- 
Itt  dispute.   The  most  familiar  exceptiocf ' 
the  general  rule  above  stated  are  cm»« 
passing  OF  offering  to  pass  oounterfeit  td-v.^^ 
As  one  may  Innocently  pass  or  oCfpr  to 
a  counterfeit  Mil  or  coin,  not  knowing  thit  t: 
Is  such,  proof  of  prior  passing  or  oSf^  t 
pass  the  same  or  similar  counterfeits  ts  o-^ 
petent  for  the  purpose    of    proTing  cn'I: 
knowledge,  even  though  audi  proof  ^>«> 
the  oommisaion  of  another  and  cotnr^ete 
fense.   Hie  general  rule  above  sotted  \-. 
fact  but  the  reiteration  of  tbe  still  motv  gfs 
eral  rule  tiiat  In  all  cases,  dvtl  or  rriai:!!^- 
tbe  evldeaice  must  be  confined  to  tbe  p-ic 
In  Isana.   "No  fsot  vrtileb,  on  prindpl«s  U 
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■oond  logic,  does  not  auataln  or  Impeach  a 
portiuent  bypotbefils   iB   rdevant;   ^nd  no 
sucli  fact,  therefore,  imlees  otherwise  -pro- 
Tided  by  some  positive  prescription  of  law, 
should  be  admitted  as  evidence  on  a  trial. 
The  reason  of  the  role  la  obvious.   To  ad- 
mit evidence  of  such  collateral  facts  would 
be  to  oppress  the  party  Implicated,  by  try- 
ing him  on  a  case  for  preparing  whldi  he 
has  no  notice,  and  sometimes  by  prejudicing 
the  juiy  against  him."   Whart  Crhn.  Br.  S 
29.    "In  criminal  cases  there  are  peculiar  rea- 
sons why  the  test  before  ua  shoold  be  applied 
to    proof   of    oollateral    orlmes."  Whart 
Cilm.  Et.  I  SO.  Applying  these  testa  to.  the 
evidence  in  question,  it  must  be  remembered 
that  there  was  no  qnestloa  that  the  fatal 
woond  was  inflicted  ^yy  a  ball  discharged 
from  appellant's  pistol,  and  the  questions  to 
be    resolved   were:  (1)  Was   the  shooting 
accidental  or  Intentional?  (2)  If  Intentional, 
was  It  deliberate  and   premeditated?  Any 
inference  to  be  drawn  from  a  subsequent  of- 
fense, or  act  constituting  an  offense,  must 
be  a  logical  Inference.    It  Is  true  that  it  te 
not  necessary  that   the  o<^teral  offense, 
whethw  prior  or  subsequent,  should  conoln- 
siv^  prove  the  guilt  of  the  accused  of  the 
■offense  for  the  oommlssion  of  which  he  Is 
being  tried.  In  order  to  render  it  admissible 
In  evidence;   but,  as  eridenoe  of  another 
-offense  manifestly  tends  to  his  prejudice, 
there  ought  to  be  some  clear  oonnectlon  be- 
tween the  two  offenses  by  which  It  may  be 
logically  Inferred  that,  If  guilty  of  the  one. 
he  la  of  the  other.   It  Is  not  Itke  the  admls- 
alon  of  some  collateral  fact,  which.  If  It  does 
not,  In  the  {qilnlon  of  the  jury,  prove  the  fact 
Intended,  yet  leaves  no  stain  or  prejudice  to 
color  or  porvrat  the  direct  evidence  of  the 
offense    under   investigation.    That  there 
was  no  logical  or  necessary  connection  be- 
tween the  intent  with  which  the  shots  were 
-fired  at  Coleman  and  the  intention  or  ab- 
sence of  intention  with  which  tiie  sbots 
were  fired  hi  the  hoiMe,  Is,  I  think,  clear. 
The  drcomstances  were  different,  the  per- 
sons were  dlfferoit,  the  result  was  diffei-- 
&it,  and  the  times  of  the  two  transactions, 
though  not  widely  separated,  were  different. 
The  only  link  connecting  the  two.  If  It  may 
be  so  called,  was  that  appellant  went  to  the 
house  to  arrest  both,  and  that  fact,  there- 
fore, only  proves  the  intention  to  arrest;  not 
to  kill.   It  Is  obvious  that  Lane  may  have 
fired  the  shots  in  the  house  accidentally,  or 
without  any  intention  of  taking  the  life  of 
Canfleld,  or  In  necessary  self-defense,  and  yet 
have  Instantly  formed  the  ptu^se  to  kill 
Coleman  when  be  saw  him  come  out  of  the 
boose.   None  of  the  drcumstances  of  the 
case  Indicate  that  appellant  went  to  the 
house  with  a  pre.«xiBtlng  intention  of  tak- 
ing the  life  of  any  one,  and  the  court  cor- 
rectly charged  the  Jury  that  no  appredable 
time  was  necessary  for  deliberation  or  pre- 
tnedltatlon,  and  certainly  that  was  true  of 
HU  Intention  to  kill  Ooleman,  It  it  eziatad. 


Oounsel  tor  appellant  cites  the  case  of  Far- 

rls  V.  People,  120  lU.  521,  21  N.  B.  821,  In 
which  this  question  was  fi^  considered  and 
many  cases  cited.  The  court,  after  stating 
that  testimony  which  is  relevant  to  the  Issue 
Is  not  to  be  ^duded  because  It  tends  to 
prove  the  commission  of  another  crime,  said: 
"But  the  general  rule  Is  against  receiving 
evidence  of  another  offense,  and  no  authority 
can  be  found  to  Justly  Its  admission,  unless 
it  cleariy  appears  that  soeh  evidence  tends 
in  some  way  to  prove  the  accused  guilty  of 
the  crime  for  -which  he  Is  on  trial."  Agnew. 
J.,  iu  Bhaffner  v.  Com.,  72  Pa.  St.  65,  said: 
"If  the  evidence  be  so  dubious  that  the  judge 
does  not  clearly  perceive  the  connection,  ttae 
benefit  of  the  doubt  should  be  given  to  the 
prisoner,  Instead  of  suffering  the  minds  of 
the  jurors  to  be  prejudiced  by  an  independ- 
ent fact,  carrying  with  it  no  proper  evidence 
of  the  particular  guilt"  In  that  case  the 
prisoner  was  Indicted  for  the  murder  of  his 
wife  by  poison.  There  was  evidence  of  his 
criminal  Intimacy  with  the  wife  of  S.,  on 
whose  life  there  was  an  Insurance,  the  pro- 
tieeds  of  which,  on  his  death,  the  defendant 
had  tried  to  procure.  It  was  held  that  evi- 
dence ^t  S.  died  with  the  same  symptoms 
as  the  defendant's  wife,  and  had  been  at- 
tended by  the  defendant,  was  inadmissible. 
Id  tlie  case  of  Farris  v.  People,  supra,  Par- 
rta  went  to  the  bouse  of  McOebee  when  the 
family  were  at  dinner,  and,  declaring  that 
he  had  come  there  to  kill  him,  shot  and  killed 
him.  Within  half  an  honr  after,  and  before  lie 
left  the  premises  he  committed  a  rape  upon 
Mrs.  McGfehee,  and  this  was  put  in  evidence 
npon  his  ti^al,  aver  his  objection.  It  was 
contended  there,  as  here,  that  the  prosecu- 
tion bad  a  right  to  show  all  the  defendant 
did  from  the  time  he  came  to  the  place  of  the 
kHIlng  until  be  left  it,  as  part  of  one  and  the 
same  transaction;  but  the  appellate  court 
held  that  the  admission  of  the  evidence  was 
error,  and  reversed  the  judgment,  and  this, 
notwithstanding  the  opinion  of  the  appellate 
court  that  the  direct  evidence  of  the  homi- 
cide was  sufficient  to  justify  the  verdict  of 
guilty  of  murder  In  the  first  degree,  as  tt 
could  not  be  known  but  that  the  jury.  In 
the  absence  of  the  evidence  erroneously  re- 
ceived, would  have  spared  his  life.  In  State 
V.  Lapage,  57  N.  H.  245,- It  was  said  by  Gush- 
ing, C.  J.:  "I  take  it  to  be  generally  true 
that  any  act  of  the  prisoner  may  be  put  in 
evidence  against  him,  provided  It  has  any 
logical  and  legal  tendency  to  prove  any  mat- 
ter which  Is  In  issue  between  him  and  the 
state,  notwithstanding  It  might  have  an  In- 
direct bearing,  which.  In  strictness,  It  ought 
not  to  have,  upon  some  other  matter  In  Issue. 
It  may  be  that  in  some  cases  the  danger  re- 
sulting from  such  Indirect  bearing  might  be 
so  great  In  comparison  with  its  importance 
in  regard  to  matters  on  which  Its  bearing 
was  legitimate  that  it  ought  not  to  be  ad- 
mitted." In  that  case  the  learned  judge,  aft- 
er putting  an  extreme  case,  farther  said:  1 
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inentl(m  tbis  cam  to  Uns^te  tbe  neoessitr 
of  extreme  caution  not  to  admit  flncb  teotl- 
mony  unless  there  can  be  seen  some  distinct 
logical  connection,  such  as  the  law  re- 
(lulres,  between  the  foct  proposed  to  be  prov- 
ed and  the  fact  In  lasne."  See,  also,  tiie  opin- 
ions of  Ladd,  J.,  and  Smith,  3.,  In  the  same 
case,  and  the  opinion  of  Peckham,  3.,  in  Peo- 
ple T.  Sharp,  107  N.  T.  466,  14  N.  E.  819; 
People  T.  Cofbln,  B6  M.  T.  863;  Oolemao  t. 
People,  55  N.  T.  90. 

It  is  dear  that  the  shooting  at  Ckdeman  did 
not  tend  to  show  a  "motiTe"  for  the  killing  of 
Canfldd.  aa  connad  toe  the  people  contend. 
Mottre  precedes  intention,  and  is  the  cause 
reason  uptm  wUdi  it  la  fbrmed;  and.  If 
this  teaUnu»i7  dearly  tended  to  show  a  pre* 
existing  motive  tor  Uie  killing  of  Canfleld,  tt 
woidd  be  admlaslUie  aa  toiding  to  show  that 
the  homicide  was  not  accidental,  but  was  in- 
tentional and  premeditated.  I  have  assumed 
diat  connsd  used  the  word  "mottTe"  in  the 
sense  of  "Intention.**  But  It  Is  obvious  that 
an  intention  to  do  an  act  maj  exist  without 
any  known  or  ascertainable  motive  tat  Its 
odstrace;  and  hence,  where  "Intention"  la 
apparent,  or  mi^  otiierwise  be  shown,  it  la 
not  necesaary  to  prove  a  motive.  Tbe  conten- 
tion of  the  respondent  here  would  oblige  the 
court  and  the  lury  to  infier.  from  an  Intention 
to  kill  Coleman,  In  no  wise  manifested  save 
by  the  act  of  shooting  at  blm,  a  ^re-CTlsting 
intention  to  kill  Confleld.  I  can  see  no  dear, 
lexical,  or  even  possible  ground  upon  which 
such  Inference  could  be  based,  other  than 
that  shown  by  bis  wllUngneas  and  nuoal  ca- 
pacity to  commit  anothw  offense;  and  all 
tiie  authoritlea  agree  tliat  such  evidence  can- 
not be  admitted  for  that  purpcne.  How  an 
intention  which  may  be,  and  often  is,  In- 
stantaneously formed,  and  the  existence  of 
which  la  (mly  Aown  by  a  aln^  Instantane- 
ous act,  can  be  adopted  aa  a  predicate  from 
which  an  inference  can  be  logically  drawn 
that  It  edated  at  any  ivedfled  tlqie  prior 
to  such  manifeBtati<Hi,  I  do  not  com^^end. 
miat  tt  may  have  existed  befime  Is  cmceded; 
but  that  It  did  exist  before,  tbe  subsequent 
fact  does  not  either  logically  or  clearly  tend 
to  prove.  Actual  or  apedflc  Intentions,  as 
controlling  or  prompting  action,  are  largely 
tbe  creatures  of  drcomstance  and  oppormnl- 
ty,  and  are  therelqr  created  or  changed; 
while  motive  as  used  In  criminal  law.  Im- 
plies an  evU  dlspo^tion,  and  wiUlngness  to 
injure,  which  may  exist  without  any  specific 
intention  to  Injure  at  all,  or  to  injure  In  any 
spedflc  manner;  and  because  of  this  dis- 
tinction collateral  evidraice  may  often  be 
both  rdevant  and  competent  to  jtrove  motive, 
which  Is  comparative^  pwmanent  and  con- 
stant, while  it  would  be  neltiier  rdevant  nw 
oompeteat  to  show  Intention  as  an  Isolated 
fact  But  to  sostain  the  admission  of  this 
evidence  we  must  go  further  than  to  hold 
ttat  it  Is  competoit  to  prove  an  Intention  to 
km  OanfleUI,  since  the  killing  di^  have  been 
Tatamtaiy,r-^tentional.— and  yet  have  been 


only  manslaughter;  while  here  the  vezd.^:: 
was  o^  murdo:  in  Uie  first  dugree^  vrtildi  ^^ 
quired  a  finding  not  only  of  aa  IntentfoD  to 
kill,  but  that  It  was  deUberate,  premeffitated. 
and  malldous;  and,  if  ddlberatiou  and  pre- 
meditation were  not  shown  bj  the  facts  ot- 
currtng  In  the  house,  or  by  acts  precedhic 
them,  it  could  not  be  shown  by  the  subset 
quent  facts  disclosed  by  ttie  evidmce  tib- 
jected  to. 

Appellant  farther  contends  that  the  oovt 
emA  in  Its  Instinction  to  the  Jury  upon  th» 
suMect  of  his  Intoxication.  The  InstmetlaB 
excepted  to  gave  tbe  whole  <tf  aecUon  S  of 
theiPenal  Code.  The  part  of  the  iDstroctk* 
exc^;>ted  to  Is  aa  fbllows:  "No  act  ocmudtted 
by  a  perscm  while  In  a  state  ot  ▼otamtajr 
Intoxication  Is  less  criminal  by  resMm  of  }bb 
having  been  In  such  condition.**  This  1ia> 
guage,  though  copied  from  section  22,  If  n 
had  been  gl,ven  alone,  would  have  been  er- 
roneous, becaime  It  omitted  that  porttoa  «f 
the  aectton  which  qualified  It  In  castt  ^then 
the  actual  existence  of  an  Intention  was  i 
necessary  demmt  ut  the  offenaew  Bnt  It  w 
proper  to  Indude  the  iiart  obiected  to,  uc 
only  because  It  waa  a  part  of  an  entire  sm- 
tl<m  upon  that  subject,  bnt  because  the  infor 
matlon  Induded  the  ofltanse  of  ntanslaugfatfr. 
to  vrtdch  the  part  objected  to  vras  appllcaUe. 

I  think  the  Jury  were  not  misled  or  preju- 
diced by  the  use  of  the  words  "crime  cmd- 
mltted,"  in  another  Instroctioa,  thongta  tbe 
word  "homicide"  would  have  been  better  to 
tikat  connection. 

As  the  other  questions  argued  by  anpeDsat 
will  not  necessarily  arise  upon  a  new  Mil 
of  this  case,  they  need  not  be  noticed.  I 
think  tbe  Jndgnmit  and  order  appealed  tma 
should  be  revarsed.  and  a  new  trial  granted. 

We  concur:  S1CARTJ1,  a;  VANCLISF.  C 

FOR  GUBIAM.  For  the  reasona  given  is 
the  foregohig  (pinion,  the  Judgment  and  «f- 
der  a^iteuled  ftom  are  reversed,  and  a  dsv 
trial  ordered. 


PEOPtiB  V.  CBCVTh.    (No.  aCMMS.) 
(Sivreme  Court  <a  OaUfbrnla.    Dee.  1.  1898J 

CanaKAL  Law— Iirgmucmoxt — PRBscxpnon— 

Intbhtioh— Ddtt  or  Jcrt. 

1.  An  laBtmction,  Id  a  iffosecutlon  for  t*- 
Bsnlt  with  Intoit  to  commit  rape,  that  •  pi«- 
tnmptioa  Is  a  deduction  which  the  law  expretdr 
directs  to  -be  made  from  particular  facts,  ud 
unless  tills  is  controvertea  by  other  facts  ibe 
preeumptioD  Will  control,  and  tfajat  among  boA 

Sresnmptlona  is  one  that  an  cnlawfol  act  wu 
one  with  an  unlawful  intent,  ts  ^oper,  the  Is- 
■trnctloD  not  rating  to  dednctlmis  of  fact  tt 
be  drawn  by  the  jury. 

2.  An  instruction  that  an  Intention  is  mtal- 
fested  by  tbe  circumstances  connected  with  tfa« 
olfense.  and  the  sound  mind  and  discredsn  «l 
the  secnsed,  does  not  aasnme  any  fact. 

&  Instractions  telling  the  Jury  of  tbA  dsty 
to  convict  if  the  evidence  aatiBfles  them  of  de- 
fendant's guilt,  thoa^  not  SRoneoua.  aie  bstar 
omitted. 
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Conuoiaskmen'  decUIon.  Department  X 
Appeal  from  mpertor  ooort,  Modoc  cmu^i 
C.  1*.  Ga^ln,  Judges ' 

J.  O.  Omrl  was  comioted  of  aMumlt  wlUi 
Intent  to  rap^  and  appeals.  Affirmed. 

Goodwin  ft  Stewart  and  W.  N.  Qoodwln, 
toe  appelant  B.  B.  Copeland,  D.  W.  Jenka, 
and  Atty.  Oen.  Hart,  £or  ttie  Teaple. 

SBABLS,  a   J.  O.  Orowl,  the  appelant, 
waa  indicted  for  the  crime  of  an  assault  with 
intent  to  onnmlt  r^e  upon  (me  Ida  Tryb- 
achenck,  a  female  dilld  nnder  10  yeats  ot 
age,  and  upon  trial  was  oonricted  as  charged. 
The  appeal  la  from,  the  Judgment,  and 
the  canse  comes  up  on  the  Judgment  roll, 
witboot  any  bill  ot  esceptltxts.  At  the  trial 
the  court,  at  tbm  request  ot  the  prosecution, 
atncmg  odier  Instnictlons  to  the  Jury,  gave 
the  following:  "Ma  8.  A  prestunptloo  Is  a 
deduction  wbldi  the  law  expressly  directs  to 
be  made  from  particular  facta;  and,  unless 
this  presttmptlMi  Is  controverted  by  other 
facts,  the  Jury  Is  bound  to  find  according 
to  such  presumption.  Among  such  presmnp> 
tl<ms  are  the  ftdlowlng:  (1)  Ihat  an  unlaw- 
ful act  was  done  with  an  mdawfol  Intuit 
*  *  *  Ma  A  An  Intention  la  manifested 
the  circumstances  connected  with  the  offense, 
and  the  sound  mind  and  dlscretlim  of  the 
accused.    AH  persona  are  of  sound  mind 
who  axe  nether  idiots  nw  lunatics,  nor  af- 
fected with  Insanltr.  No.  6.  The  Jurors  are 
the  tfAe  Judges  ot  all  queatlMiB  of  fact,  oi^ 
ot  the  credibUtty  ot  witnesses.  But  you  are 
not  at  liberty  to  dlsb^ere  the  erldcnce  as 
Jnrws,  if  yon  b^ere  tt  aa  men.  You  are  not 
to  throw  aside  any  conaidoiatioiw  connected 
with  the  tesUnKMiy,  which  would  be  brought 
to  bear  In  your  Judgment  as  mm,  simply  be- 
cause you  are  now  Jurors.  While  yon  are  to 
be  ixnidCTt  and  cautious,  and  to  giTe  the  de- 
fendant the  bmefit  ot  every  reastmable 
doubt,  yon  are  not  to  hesitate  in  the  per- 
formance ot  your  duty  by  reason  of  any  pe- 
culiar method  of  considering  testimony  or 
erldenoe,  wlddk  yon  may  think  belongs  to 
you  as  Jurymen,  but  which  would  not  be- 
long to  you  aa  men.   If  you  are  entirely 
satlsfled  from  the  evidence  ot  the  guilt  of 
the   defendant,    your   verdict    should  be 
•Guilty.'  •   •   •   No.  7.  If  the  erldence  en- 
tirely satisfies  you  of  the  guilt  of  the  defend- 
ant, you  can  have  no  choice,  but  must  find 
him  guilty.   Fc^owlng  the  pathway  of  the 
eridoice,  yOn  can  turn  neUher  to  the  rl^t 
nor  to  the  left,  but  must  accept  the  conclu- 
nlom  to  whldi  the  fScts  lead;  and  you  should 
remember  that  it  is  not  the  Juror,  but  the 
law,  that  inflicts  the  punishment.    «    *  * 
No.  9.  If  the  facts  CTtlreiy  satisfr  you  of  the 
defendant's  guilt,  you  must  convict  him. 
In  such  case  no  consldoiution  of  pity  or 
mercy  can  lafluenc*  you.    With  the  conse- 
quences which  may  attend  conviction  you 
have  nothing  to  da  They  rest  upon  othmrs." 
Appellant  argues  that  these  tautructions  do 


not  oomcUy  enunciate  flie  law  M  appHeable 
to  the  oasa 

Instruction  Na  8  Is  taken  almost  bodily 
firom  8ecti<ms  1908^  1961,  and  subdivision  2 
of  section  IMS  of  the  Code  at  Giva  Pro- 
cedure^ and  was  alike  law. and  applicable 
to  the  caae  in  hand.  The  InstmctiMi  did  not 
relate  to  deductions  of  fact  whidi  are  to  be 
drawn  1^  the  Jury,  but  to  presumptions  of 
law  which  come  within  the  province  of  the 
court  The  InstmctlcHi  is  not  Inimical  to  the 
doctrine  of  People  v.  Walden,  51  CaL  689; 
Stcme  V.  Mining  Oo.,  52  OaL  818;  and  Scott 
V.  Wood,  81  CaL  405, 22  Pac  871. 

The  fourth  instruction,  as  to  intention,  wss 
correct,  and  did  not,  as  appellant  ai^iues,  as- 
sume any  fact  It  embodied  a  legal  principle 
applicable  to  an  persons  cAiarged  with  crime. 

Hie  fifth,  sevmth,  and  ninth  InstructluoB 
related  mainly  to  the  duties  of  Jurors  In  flie 
consideration  of  criminal  cases.  TTidfiSs  there 
is  an  apparent  necessity  th«-eAHr,  It  would 
seem  better  In  all  cases  for  the  prosecution  to 
rdy  npMi  the  good  sense  ot  Jurors  to  do  their 
duty  under  sodi  drcumatanoes,  subject  to 
such  explsnattoDS  as  to  the  soc^  of  Ih^r  • 
re8p<m8lbilitles  08  may  in<q;»erly  OMoe  within 
its  sphere  In  the  srgument  of  the  cause.  The 
tendency  to  ask  too  many  instructions,  on 
the  part  of  the  prosecution.  Is  everywhere  ap- 
parent We  cannot  say  the  lnstructl«is  now 
under  contideratlon  sre  positively  erroneous, 
but,  at  the  same  time,  think  It  would  have 
been  better  to  have  omitted  th^ 

The  tenth  InstructlMi,  whldi  we  have  not 
set  out.  Is  an  exact  copy  ot  the  Instruction 
glv«k  in  People  v.  Otmin.  34  Col.  195,  In  rda- 
tlon  to  the  effect  to  be  given  to  the  testimony 
of  a  defendant  when  a  witness  In  his  own  be- 
half, and  found  on  pages  186  and  19S  ot  that 
case.  The  objecttoo  to  this  Instruction  has 
been  often  made,  and  as  often  overruled.  It 
matters  not  what  our  views  would  be  on  the 
subject  were  the  qnestlcm  here  for  the  first 
time.  Repeated  adjudications  have  placed  it 
beyond  the  realm  ot  discussion.  The  Judg- 
ment appealed  from  should  be  affirmed. 

We  concur:  BELOHBR.  a;  HAYNBS,  0. 

PER  CUKIAM.  For  the  reasons  given  In 
the  foregoing  t^inltm,  tbe  Judgment  appealed 
from  Is  affirmed. 


THBUN  V.  STEWART  et  al.  (No.  19,234.) 
(SoiM-«De  Court  of  GaHftorala.    Nov.  29.  1898.) 

PlBIDIXO— COMPLAIHT— MiSroiNDBR  OV  CaUBXS 

OF  Actios— Appeal— Objbctioks  Waived. 
1.  Code  Civil  Proc.  I  427,  authorises  plain- 
tiff to  "unite  aeveral  caoBes  of  actioa  In  the 
same  complaint  where  thej  all  arise  out  of 
*  *  *  (6)  injariefl  to  person;  (7)  isjuriei  to 
property,'*  and  provides  that  "the  cauBes  of  ac- 
tion BO  united  must  all  belong  to  only  one  of 
these  clasaes."  Held,  that  plaintiff  caonot  join 
In  the  same  complaint  a  cause  of  action  for 
forcing  the  noziouB  fumes  of  chemicals  into 
plalaturs  ahovk  to  the  Injury  of  his  health,  and 
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•  oBoae  at  action  for  breaking  Into  flie  tibap 

and  remOTing  hia  iMrsonal  proi>ertr. 

2.  Defendant  does  not  waive  hU  demnrrer 
for  misjoinder  of  causes  by  answering  the  com- 
iriaint,  and  coing  to  trial  on  the  merits,  after 
tlw  demurrer  has  been  improperly  OTerruled. 

Department  I.*  Appeal  from  superior  court, 
flu  Diego  comity;  W.  h.  Pierce,  Judge. 

Acti<m  by  Thelin  against  Stewart  and  oth- 
ers for  Injuries  to  person  and  property.  De- 
fendants demur.  Demurrer  OTerruled.  De- 
fendants appeflL  Berersed. 

W.  T.  McNealy,  for  appellants.  J.  S.  Gal- 
iea  and  Isaac  O.  Burnett,  (Oallen  *  Neale, 
of  counsel,)  toe  respond  enL 

HAKRISON.  J.  The  plalntifr  seeks  to  re- 
cover damages  ftom  the  defendants  for  In- 
Juriea  auatalned  by  him  from  their  wrongful 
acts.  The  complaint  Is  In  two  counts,  each 
of  which  is  stated  to  be  "a  separate  cause  of 
action"  against  the  defendants.  In  his  first 
cause  of  action  he  alleges  that  during  the 
whole  of  the  25th,  26th.  27th,  and  28th  days 
of  July.  1892,  the  said  defendants,  and  each 
•of  them,  willfully  and  maliciously  burned 
sulphur  and  other  disagreeably  fmfjiipg 
chemicals  in  a  room  adjacent  to  the  room 
occupied  by  plaintiff  as  his  shop,  and  in 
which  the  plaintiff  was  at  the  said  time  con- 
ducting his  business.  In  such  a  manner  as 
to  purposely  cause  the  said  fumes  from  said 
sulphur  and  other  chemicals  to  enter  the 
said  shop  of  i>laintlff,  and  thereby  the  air  In 
said  shop  was  rltiated  to  sucl^  an-  extent 
that  It  was  impMSlble  to  remain  In  said 
siunp,  and  the  life  of  said  plaintiff  was  by 
said  vitiated  condition  of  said  air  in  said 
shop  endangered,  and  his  health  was  there- 
by seriously  affected.  In  the  second  cause 
of  action  the  plaintiff  alleges  that  during  the 
nl^t  of  the  28th  day  of  July,  1802,  the  said 
defendants,  and  each  of  them,  brcAe  open 
the  door  of  hla  shop,  and  removed  therefrom 
all  of  the  personal  property  In  said  shop, 
and  deposited  the  same  upon  the  edge  of  the 
sidewalk,  and  allowed  the  property  to  re- 
main there  during  the  29th  day  of  July,  until 
about  5  o'clock  P.  Ml,  when  It  was  removed 
by  said  defendants  without  his  knowledge, 
and  to  some  place  unknown  to  bim.  For 
each  of  these  separate  causes  of  action  the 
plaintiff  alleges  that  he  sustained  damage  in 
the  sum  of  $2,500,  and  asks  Judgment  for 
their  aggregate,  amounting  to  $.1,000.  The 
defendants  demurred  to  the  complaint  upon 
the  ground  that  the  several  causes  of  action 
were  im[>roperly  united  therein,  the  court 
overruled  their  demurrer,  and  thereafter  they 
answered,  and  upon  tb.e  trial  of  the  cause 
Judgment  was  rendered  against  them  for 
the  sum  of  $6u0.  From  this  Judgment  they 
have  appealed  upon  the  Judgment  roll  alone, 
upon  the  ground  that  their  demorrer  was 
Improperly  overruled.  Section  427,  Code  Civ- 
il Proc.,  authorizes  the  plaintiff  to  unite  in 
the  same  complaint  several  causes  of  ac- 
ti«B,  "where  they  aU  arise  out  of  •  •  • 


(<Q  Injuries  to  petmi;  (7)  Injurtaa  t»  pnp- 
er^;"  but  the  uan»  aectton  alao  dedam 

th.at  "the  causes  of  action  so  united  mist 
all  belong  to  only  one  of  these  cismiwi "  TV 
cause  of  action  set  forth  In  tbe  first  cool: 
of  tbe  complaint  Is  for  an  injury  to  the 
son  of  the  plaintiff,  while  that  wWch  Is  m 
forth  In  the  second  count  Is  for  an  injury  » 
hla  property;  and.  In  addition  to  b^ng  H- 
leged  to  be  "a  separate  cause  of  actJoo." 
pears  from  the  facts  alleged  to  lutTe  arise: 
'  subsequent  to  the  occurrence  of  tlite  facts 
set  forth  In  the  first  count.  For  this  reascc 
therefore,  the  demiorer  to  tbe  complahn 
should  have  been  sustained. 

The  defendants  did  not  walre  tbelr  de- 
murrer by  subsequently  answering  the  com- 
plaint, and  going  to  trial  upon  the  merits. 
The  plaintiff  was  forbidden  by  tbe  atande 
from  uniting  two  canses  of  aettoo  In  his 
complaint,  and  the  objection  was  not  waived 
by  the  defendants  In  submlttiu]?  to  a  trial  ol 
the  Issues.  A  Judgment  rendered  upon  t 
complaint  after  a  demurrer  thereto  bas  beea 
Improperly  overruled,  must  be  reversed,  un- 
less It  clearly  appears  that  no  injury  to  tbf 
defendant  resulted  therefrom.  Injary  wfll 
be  presumed  fi*om  the  errw,  and  It  la  is- 
cumbeot  upon  the  respondent  to  make  It  ap- 
pear to  the  contrary.  The  defense  to  tbe 
different  canses  of  action  herein  might  b» 
different,  and  also  require  proof  of  differaiT 
character.  It  is  sufildent,  however,  to  mf 
that  the  statute  has  expressly  declared  thai 
the  two  canses  of  action  shall  not  be  tmlt^ 
In  the  same  complaint  Reynolds  v.  lineola. 
71  Oal.  190,  9  Pac.  176,  and  12  Pac. 
Stark  T.  Wellman,  96  CaL  400,  31  Fac.  2Sn 
Mallory  v.  Thomas,  OB  OaL  644,  88  Pac  757. 
The  Judgment  is  reversed. 

We  concur:  PATERSON,  J.;  OABOCTTE. 

J. 


PEOPLE  V.  RONEY.    (No.  20.900.) 
(Snpreme  Court  of  Oalifomta.    Nov.  20,  1898.  > 

D^artment  2.  Appeal  from  superiiir 
court,  Napa  county;  B.  D.  Ham,  JTndge. 

WilUam  Boney  was  convicted  of  asMiil: 
with  Intent  to  commit  rape^  and  appral« 
from  the  Judgment  and  an  «der  denying 
a  motion  for  a  new  trial.  Affirmed. 

Dennis  Spenctf  and  John  T.  York,  for  ap- 
pellant.  Henry  O.  Geaford,  for  ttae  People. 

PER  OUBIAH.'  Hie  defendant  was  con- 
victed of  the  crime  of  assault  with  intent  to 
commit  rape,  and  sentenced  to  imprisoD- 
ment  in  the  state  prison  tor  a  term  ot  year^ 
This  a[^>eal  is  taken  by  him  from  tbe  Jnd.: 
ment  and  the  order  denying  hia  motion  t><r 
a  new  trial.  It  Is  craitended  by  appeUasi 
that  tbe  Judgment  should  lie  reversed— 
First,  because  of  the  Insuffldoicy  of  tbe  evi- 
doica  to  sustain  the  nrdlct;  — ooad,  be- 
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Lnse  tbe  court  erred  hi  refoslnff  to  give  eeiv 
lIh  InatructioiiB  requested  by  the  defend* 
at;  third,  errors  of  law  occurring  at  the  triaL 
Aji  tlie  erldoice  iqhhi  which  the  defendant 
fiB  coDTlcted  fuHy  eoBtaliis  the  verdict,  the 
rat  sroimd  of  objectlini,  with  respect  to  Its 
iBofficiencT',  cannot  be  sustained.  Nor  Is 
:  necessary  to  consider  the  qaesdens  em- 
raced  In  the  gromtd  of  objection  relating 
»  the  alleeed  errws  of  law  occnrrlng  at 
he  trial,  further  than  to  say  tbat  they  are 
HhoT  im'tenable  or  ImmaterlaL  The  remaln- 
txK  questions  which  we  are  asked  to  con- 
ider  refer  to  the  InstmctlfHiB  requested  by 
JtM  defendant  and  refused  by  tiie  court  An 
samliiatloii  of  the  recmrd  with-  reference 
:o  these  qaestlons  ^ows  that  the  Instructions 
requested  tiie  defendant  and  refused 
wan  an  sabstantlally  embodied  In  the  charge 
at  ttie  court  and  the  tnstmctlona  given  at 
the  request  of  the  def^dant;  and,  as  the 
jury  was  fully  charged  bgr  the  court  on  all 
nutters  of  bw  necessary  for  their  Informa- 
tion, It  foaiowfl  that  the  Jndfnnent  and  order 
sboold  be  afllrmed.   So  ordered. 

We  concur:  DE  HAVEN,  J.;  FITZGER- 
ALD, J.;  MePARLAND,  J. 

In  re  FLIMT'S  ESTATSI.    (No.  15,291.) 
<Sni»une  Court  of  Galiffwnla.    Dee.  2, 1898.) 

Wm*— Con  TK8T— Mental  Capacity —TJudds  la- 
HUBNCB — Evrvcircs. 
_  1.  Code  Oivil  Proc  |  1881,  aobd,  4,  pro- 
Tiding  that  a  i^liysician  caanot,  without  consent 
of  the  patientj  be  examined  as  to  any  informa- 
tion acquired  in  attending  the  patient,  necessary 
to  enable  him  to  act.  cannot  be  waived  by  a 
contestios  heir  aa  against  the  proponent  widow, 
BO  that  a  physician.  Id  a  will  contest  based  on 
testatoi'a  incapanty,  can  teatify  that  he  pre- 
scribed for  testator  for  mental  tronble. 

2.  A  will  contest  la  a  cItU  action,  within 
the  meaning  of  Code  GItU  Proc  I  18KI.  anbd. 
4,  proTidiog  that  In  aoeh  action  a  medical  man 
cannot,  witooot  the  patient's  consent,  be  exam* 
ined  as  to  any  inftHnnaticHi  aecessarily  acqobed 
in  attending  him. 

3.  A  question  as  to  the  mental  soundness, 
to  be  infeired  from  a  certain  physical  condition 
hypothetically  stated,  is  not  objectionable  be- 
cause the  expert  has  already  testified,  as  tee- 
tator'B  physician,  tbat  such  was  In  fact  testa- 
tor's physical  condition. 

4.  It  is  not  competent,  on  the  Isaae  of  tin- 
dne  influence  on  the  part  of  the  proponent  wid- 
ow, to  sbow  that  nine  years  before  the  will  was 
made,  and  six  years  before  their  marriage,  tes- 
tator baring  then  another  wife,  he  and  pro- 
ponent went  tofretfaer  on  a  camptng  Crip,  pro- 
jMnoit  being  introduced  as  his  wife. 

5.  When  contestant  baa  closed  his  case 
without  offering  any  evidence  as  to  the  vslne  of 
the  estate.  It  Is  error  to  exclude  eridence  offered 
by  proponent  on  the  snbject 

6.  The  nurse's  record  of  what  transpired  at 
testator*!  sick  bed,  in  her  proseQce,  is  not  com- 
petent eridence,  the  nixrae  being  present  and 
able  to  tmOfr  herself. 

Department  one.  Appeal  from  supertw 
conrt,  dty  and  county  of  San  Frandsoo; 
W.  H.  Lery,  Judge. 

Appeal  of  Annie  FOnt,  widow  of  Winiam 
0.  Flint,  deceased,  and  proponent  of  his  al- 
leged wOl,  from  a  Judgment  denying  probate 
theceoC  BsTCfsod. 


ZTraitk  M.  Stone  and  F.'  W.  Readfe»  for  ap^ 
pellaat  Welles  WUtmora^  for  respondent. 
Wm.  P.  Glbsoo.  for  Orsoie,  special  admin- 
istrator. 

GABOUl^^  I,  A  Judgment  was  entered 
denying  probate  to  a  ctttaln  Inatrument- 
dalmed  to  be  the  last  will  and  testament  of 
William  O.  PVnt,  deeeaaed,  upon  the  ground 
that  at  the  time  said  Imrtroment  was  signed 
the  testator  was  not  of  sovnd  and  dlqtoslnff 
mind,  and  also  that  said  deceased  was  un- 
duly Influenced  In  the  maUng  thereof.  The- 
appellant,  Annie  Flint,  wlte  vt  the  deoeoaed. 
made  a  motion  for  a  new  trial,  wUdi  was- 
denied,  and  this  appeal  Is  proseentsd  fnim> 
the  order  denying  snob'  motion. 

The  appeal  la  based  upon  certain  nltngs- 
of  the  court  In  admlsskm  and  r^ecttoa 
of  evideaiee  offored  durlng^  ttie  progress  oT' 
the  trial;  lUso  complaint  Is  made  of  certain 
tnstmctlons  of  law  whidi  were  glren  to 
the  Jury.  The  bill  of  cnc^tlinB  is  a  modd. 
in  its  manner  of  preparation,  oontalnhiy 
Buffl<dent  erldcnoa  to  fully  yet  aoc^ctly 
point  the  objecttons  made^  and  being  andb 
OS  Is  contemi^tad  by  tba  Btatnte.  but  tormr 
lug  Om  oceptkm  to  tho  general  rule  at 
those  placed  before  ns.  Dr.  McTiean,  hav- 
ing stated  tbat  he  waa  the  attending  physi- 
cian of  the  deoeaaed  for  seroral  days  prior 
to  his  death,  was  allowed  to  teatlCr,  under 
the  obfectlcm  of  appellant,  tbat  dndag  bis 
visltatkms  be  ivescrlbed  for  blm  for  mental 
tronble.  SubdlTlslon  4  of  section  1861  or 
the  Code  of  drtl  Procedure  provides:  "A 
licensed  physicinn  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  exam- 
ined in  a  civil  action  as  to  any  informa- 
tion acquired  In  attending  tte  patient  whlda 
was  necessary  to  ennUe  him  to  presorlbe  or 
act  for  the  patlfmt.**  Undw  tUs  pfovlabua 
the  teBtlm<my  of  the  doctor  that  te  pre* 
scribed  for  his  patloit  fw  mental  trouMe' 
should  not  have  gone  to  the  Jury.  It  oame- 
clearly  within  the  seo|»e  of  tlie  foregoing- 
provision,  and  It  Is  evident  that  tha  patlmt 
was  not  present  at  the  trial  to  gtve  hla- 
consent  to  Ito  admlsslMt.  The  athpritlas 
are  uniform  upon  this  question  In  ail  Oose- 
states  possessing  trtatutory  enactments  in 
any  way  similar  to  the  one  we  have  quoted. 
See  Briggs  v.  Brlggs,  20  UlCh.  S4;  Streeter 
V.  City  of  Breckenridge.  28  Mo.  App.  244; 
Freel  v.  Railway  Co.,  97  CaL  40,  81  Poc.  TSO: 
Oonns^  for  reaiinndent  ccmcedes  tlie  force- 
of  the  above  authorities,  and  also  concedes 
that  the  evidence  was  objectionable  und»- 
the  provision  of  our  statute;  but  insists  tbat 
the  privilege  may  be  waived,  not  ouly  by 
the  patient,  but  by  his  h^rs  and  legal  repre* 
sentatlves.  The  dilld  of  the  deceased  is> 
here  the  contestant  of  the  will,  and  by  offer- 
ing the  evidence  of  tho  physician  waived 
the  privilege,  provided  that  under  the  law 
of  this  state  the  power  vested  in  her  to- 
rn ake  such  waiver.  The  question  of  waiver 
of  tlie  privilege  tqr  tlie  personal  rq^wmta- 
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tire  or  heir  of  the  deceased  to  a  new  (Hie  In 
this  state,  but  the  statute  of  New  York 
bearing  upon  this  matter  Is  similar  to  the 
provision  of  our  Code  of  Civil  Procedure,  and 
the  decisions  of  the  courts  of  that  state 
furnish  us  ample  light  la  the  form  of  prece- 
dent. The  Code  of  OivU  Procedure  of  New 
York  (section  S36)  provides  that  the  priv- 
ilege Is  present  unless  "expressly  waived  by 
the  patient"  The  California  provision  «hi- 
tains  the  wch^s,  "without  the  consent  of  his 
patient"  It  will  thus  be  seen  that  the  pro- 
visions are,  in  efFect  the  same.  The  courts 
of  New  York,  under  this  dauae  of  the  stat- 
ute, have  uniformly  held  that  the  patient 
alone  can  waive  the  privilege,  and  when  such 
patient  is  dead  the  matter  is  forevw  closed. 
Westover  v.  Insurance  Co.,  99  N.  Y.  56,  1 
N.  B.  104;  Eenlhan  v.  Dennin,  103  N.  Y. 
578,  9  N.  B.  320;  Loder  v.  Whelpley,  111 
N.  Y.  239,  18  N.  B.  874.  The  decisions  of  the 
appellate  courts  of  Michigan,  Missouri,  and 
Indiana  suppwt  rospondent's  position  in  this 
regard.  Morris  v.  Morria,  119  Ind.  341,  21 
N.  E.  918;  GroU  v.  Tower,  85  Mo.  249; 
Thompson  v.  Isb,  99  Uo.  160,  12  S.  W.  510; 
Fraser  v.  Jennison,  42  Mich.  206,  3  N.  W. 
882.  But  the  statutes  of  those  states  re- 
garding privileged  CDmmunlcatlons  vary  quite 
materially  from  those  of  New  York,  and  CaU- 
fomia,  and,  as  Is  said  In  Thompson  v.  Ish, 
supra:  "The  difference  in  the  statutes  may 
well  cause  the  difference  in  the  rule  laid 
down  In  New  York  and  Mlssourf." 

Under  the  facts  of  this  case  we  are  not 
called  upon  to  even  apply  the  strict  rule  laid 
down  by  the  New  York  authorities.  The  con- 
test here  arises  upon  the  probate  of  a  will 
as  between  the  surviving  widow,  a  devisee 
therennder,  and  the  heir,  a  child  of  the  de- 
ceased by  a  former  marriage.  As  yet  there 
is  no  po^Bonal  representative  in  the  case,  as 
no  executor  or  administrator  has  been  ap- 
pointed. The  cases  cited  from  various 
states,  with  the  exception  of  Thompson  v, 
tsh,  only  go  to  the  extent  of  the  right  of  the 
potkmai  representative  to  waive  the  privi- 
lege. In  this  case  we  have  no  personal  rep- 
resentative, and  the  contest  arises  between 
the  devisee  and  the  heir.  All  of  the  courts 
concede  the  privilege  does  not  lapse  with 
death,  hence  It  Is  coupled  with  the  evidence 
when  offered  at  the  trial.  Who  haa  the 
pow^  to  waive  it?  Can  the  heir  waive  it, 
OS  against  the  objection  of  the  devisee? 
That  is  the  thlnj;  done  lu  this  case,  and 
we  think  the  action  of  the  court  cannot  be 
sustained.  It  cannot  be  said  that  the  heir 
Is  representing  the  deceased,  for  the  heir  Is. 
attempting  to  overthrow  the  will,  and  offers 
this  evidence  of  the  attending  physician,  over 
which  the  privilege  rests,  for  the  yerj  pur- 
I)ose  of  attacking  the  mental  sotmdness  of 
the  patient  Such  Is  not  the  representative 
of  the  deceased  referred  to  in  the  various 
decisions  of  the  courts.  This  provision  of 
law  rests  upon  a  sound  public  policy.  Its 
object  and  purpose  is  to  enable  the  patloit 


to  make  a  full  statement  of  bis  pliyslcal  la- 
flrmltlea  to  his  physician,  with  the  knowl- 
edge that  the  law  recognizes  tbe  commnBici- 
tions  as  confidential,  and  guards  against  tte 
possibility  of  his  feelings  beln^  shocked  tr 
his  reputation  tarnished  by  their  snbaeQoesd 
disclosure.  To  him  the  considerations  an 
even  m<Hre  weighty  that  the  privfl^e  remain 
Inviolate  after  he  has  gone  to  his  grsTe.  fur 
his  good  name  is  left  behind  deprived  ot  hto 
protecting  care.  His  rights  are  not  buried 
in  the  grave,  and  heirs  and  devisees  qnaml- 
log  among  themselves  ov«  a  dlTtslooi  of  his 
patrimony  in  Justice  to  his  memory  sboiild 
not  be  allowed  to  waive  the  prlvllese. 

The  attending  pbysleian.  Dr.  McL«an. 
while  upon  the  witness  stand,  was  also  asked 
a  hypothetical  question  as  to  his  oi^nion, 
an  expert  of  the  patlmt's  mental  soandnees. 
based  upon  a  state  of  facts  describing  the 
deceased's  physical  condition,  as  testified  to 
by  the  doctor  himself.  The  question  sAed 
was  purely  hypothetical,  and  we  think  tbe 
objection  thereto  was  properly  orermled. 
The  fact  that  tbe  condition  of  tbe  iiatteDL 
as  described  In  the  question,  was  personally 
known  to  the  witness,  is  Immaterisi.  He 
was  questioned  aa  an  expert  upon  matters 
presented  to  him  In  the  abstract,  and  his 
opinion  In  etthvx  case  would  necessarily  be 
the  same,  for  the  state  ot  tactm  was  tbe 
same. 

As  evidence  tending  to  prove  nudne  In- 
fluence upon  the  part  of  tbe  devisee,  Mn. 
Flint,  in  tbe  execution  of  the  will,  the  con- 
testant, under  objection,  proved  that,  in  tbP 
summer  of  1882,  Mrs.  Flint  then  Miss  Annie 
Gorslg,  accompanied  the  deceased  upon  a 
camping  excursion,  and  at  that  time  was  in- 
troduced as  Mrs.  Flint  Tbe  purpose  and 
tendency  of  this  evidence  was  to  establish 
Illicit  relations  between  these  parties,  and. 
viewed  In  that  light  It  must  have  prejudiced 
appellant's  cause  In  the  minds  of  the  jury. 
The  will  was  executed  nine  years  after  this 
event,  and.  standing  alone  as  an  isolated  cir- 
cumstance, disconnected  with  any  chain  ol 
subsequent  events  passing  down  to  the  time 
of  its  execution  tending  to  show  an  eierciee 
of  undue  Influence  by  appellant  upon  the 
testator's  mind,  we  think  the  evidence  ob- 
jectionable, as  entirely  too  remote  to  reach 
the  only  object  for  which  it  could  be  ad- 
missible, to  wit  as  tending  to  show  undue 
Influence.  At  that  time  the  testator  was 
not  divorced  from  his  first  wife.  He  was 
not  maiTled  to  bis  present  wife  until  six 
years  later,  and  the  will  was  not  executed 
until  three  years  subsequent  to  this  marrtsge. 
The  only  effect  tbe  testimony  could  have 
had  was  to  besmirch  the  character  of  ap- 
pellant ^d  b^  character  was  not  an  Issoe 
In  the  case.  While  a  court  Is  allowed  a 
liberal  discretion  In  admitting  evidence  as  to 
the  relations  exiating  between  the  deceased 
and  the  party  charged  to  have  exodsed  the 
undue  influence^  yet  an  Isolated  ctmuD- 
stance,  such  as  Is  ducted  by  this  evidence, 
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ivhcdlj  falla  In  enUshtentns  the  Jtut  vjfoa 
Oie  Question.  Tbe  teethnoiij  of  McDonald 
ud  Paine,  aa  to  appellant  being  In  the  com- 
[fany  of  the  testator,  upon  two  other  oc- 
casions, we  think  Immaterial.  It  Is  scarce- 
ly snffldoit  even  to  Justify  an  Inference  of 
anlawfol  relations  between  the  parties.  The 
tule  Is  well  settled  that  a  woman  liTing  in 
Illicit  relatious  with  a  testator  at  the  time  be 
executes  his  will  is  not  allowed  to  aerdse 
ht>r  Influence  in  the  execution  thereof  to  the 
extent  that  a  wife  Is  entitled.  But  here  the 
eTideucc  offered  la  Isolated  circumstances, 
entirely  disconnected,  as  far  as  the  record 
discloses,  with  events  surrounding  the  latter 
years  of  the  testator's  life;  and.  beyond  all 
this,  the  woman  was  his  lawful  wife  at  the 
time  of  tbe  execution  of  the  will,  and  had 
been  such  for  three  years  prior  thereto. 
Coacedlii£  indiscretions  to  hare  been  com- 
mlttcd  by  these  parties  at  this  time,  such  evi- 
dence wholly  failed  to  show  any  undue  in- 
fluence at  a  time  many  years  after,  ttx  in  the 
interim  the  parties  were  married,  and  she 
bad  been  a  lawful  wife  tot  years.  Tbe  fore- 
going  Tlews  are  fully  supported  In  Webber 
v.  SulllTan.  68  Iowa,  20),  12  N.  W.  319; 
Batcbelder  t.  Batchelder,  139  Moss.  1,  29 
N.  B.  61;  Pierce  v.  Pierce,  38  Mich.  418. 

Contestant  closed  bis  case  without  offering 
any  evidence  as  to  tbe  value  of  teeta tor's 
estate.  Evidence  bearing  on  the  questlDn 
was  then  oflFered  by  the  surviving  widow, 
but  tinder  objectlMi  was  ruled  ont  The 
niliug  was  eiToneous.  It  Is  well  settled  that 
the  amount  and  condition  of  the  testator's 
estate  Is  always  an  element  to  be  taken  Into 
consideration  In  detwmlnlng  the  mental  ca- 
pacity of  tbe  testator,  and  the  Influences 
which  actuated  bis  mind  In  disposing  of  his 
property.  If  It  Is  good  evidoioe  tor  the  con- 
testants  of  a  will,  for  the  purpose  of  show- 
ing that  the  devlsea  and  bequests  to  his 
beneficiaries  are  unreasonable  and  unjust, 
as  compared  to  the  value  of  his  estate  and 
his  relationship  to  the  parties,  thus  Indicat- 
ing mental  Incapacity  or  undue  Influence,  It 
Is  equally  good  evidence  in  favor  of  the  sup- 
porters  of  the  will  for  the  purpose  of  show- 
ing a  tail  and  reasonable  allotment  of  his 
property  to  the  parties  entitled  to  bis  bounty, 
as  indicating  mental  soundness,  and  a  mind 
entirely  free  from  all  improper  Influences. 

The  tenth  paragraph  of  testator's  will 
reads:  "I  give,  devise,  and  bequeath  to 
Arthur  Joshua  *  *  *.  Tbe  witness  Mason 
testifled  that  when  the  will  was  signed  he 
called  the  testator's  attention  to  this  omis- 
sion, and  the  deceased  then  said  to  let  it  go; 
that  if  be  made  a  codicil  he  would  then  put 
Bomething  in  the  codicil  for  him.  As  bear- 
ing upon  this  matter,  the  court  gave  the 
following  Instruction:  "Again,  If  you  find 
from  the  evidence  In  this  case  that  testator, 
William  0.  Flint,  on  said  6th  day  of  Janu- 
ary, 1891.  when  he  ^gned  said  propoaed  will, 
omitted  from  the  provisions  thereof  bequests 
which  he  desired  to  make,  the  court  instructs 
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you  that  said  proposed  will  was  incomplete, 
and  not  the  complete  will  of  said  testator, 
William  a  Flint  and  not  his  wUL"  Tbe  In- 
struction Is  KToneons;  but.  Inasmuch  as  no 
issue  was  presented  to  tbe  Jury  embodying 
the  matter  embraced  within  tbe  Instruction, 
the  error  would  seem  to  be  harmless. 

Mrs.  Lizzie  Haggard  was  the  nurse  of  the 
deceased  at  tbe  time  be  executed  his  will, 
and  she  iesft  a  record  ot  the  events  trans- 
piring at  bis  side  bed  while  she  was  present 
Upon  croes-ezamlnation,  contestant  under 
objection,  offered  this  record  In  evidence. 
Its  admission  should  not  have  been  allowed. 
Thae  was  no  question  Involved  as  to  the 
right  of  tbe  witness  to  refresh  her  recollec- 
tion from  tbe  recmd,  but  It  was  c^ered  aa 
an  Inde^Mident  piece  ot  evidence  In  the  case. 
It  Is  diiOcult  to  see  the  purpose  of  the  offer, 
for  tbe  witness  was  npon  tbe  stand,  ready 
to  testify  as  to  all  oompetoit  and  mataial 
mattcvB  occurring  at  the  times  she  was  oi- 
gaged  In  the  side  room.  A  contest  arlrtng 
upon  tbe  probate  of  a  will  is  a  drll  action, 
within  tbe  meaninff  of  sabdlvlsfoii  4  of  see- 
tloD  1881  of  the  Ckkle  of  Cl?U  Prooednre. 
Ndtber  can  we  glre  the  sttpnlatkm  entered 
Into  the  nspectlTe  attorneys  the  scope 
and  force  eontended  for  It  1^  rei^ondaLt'B 
counsel.  The  ord«  d^iylng  a  new  trial  Is 
remted,  and  the  cnue  remanded. 

We  concur:  PATBRSON,  X;  HARKI- 
SON,  J. 


In  re  COUTS'  BSTATE.    (No.  10,30a) 
(Sepreme  Court  of  CaliforDia.    Dec.  2,  1898.) 

EXBCnrOKS  AXD  ADHIXIHTRl.TOBa  —  PSTITION  TO 

Bell  Land  won  Debts  —  EvrosHCS— Ris  Jcnt- 

OATA. 

1.  When,  on  petition  to  sell  land  of  de- 
ceased for  tiie  payment  of  debts,  notice  Is  given 
to  perKMiB  Interested  as  provided  by  Code  C^vil 
Proc.  I  1539,  sad  thereafter  an  order  refodng 
such  sale  is  reversed  on  appeal,  and  the  pro- 
ceeding remanded  for  a  new  trial,  tbe  notice  re- 
quired by  said  section  need  not  be  again  given; 
but  the  court,  in  the  exercise  ot  a  sound  discre- 
tion, may  dispose  of  the  petition  on  such  notice 
as  mav  be  provided  by  Ita  general  rules,  or  as  it 
may  deem  reasonable,  provided  the  parties  In- 
terested are  not  deprived  of  a  hearing. 

2.  An  order  settling  an  executors  account, 
allowing  a  claim  included  therein,  of  a  third 

Erson,  for  services  rendered  the  estate,  and  ad- 
dglng  that  there  la  no  money  In  the  executor's 
nds  to  pay  such  claim,  li  conclusive  on  dev- 
isees not  under  disabUity,  who  do  not  appeal, 
and  they  cannot  attack  It  on  an  application  for 
the  sale  of  land  to  pay  such  claim. 

8.  On  an  application  for  tbe  sale  of  de- 
cedent's land  to  pay  a  claim  for  services  to  the 
estate,  an  agreement  between  the  devisees  made 
prior  to  the  performance  of  such  services,  and 
fixing  a  certain  sum  as  then  doe  the  adminla* 
tratnx  on  the  settlement  of  aceoont  Is  Inad- 
missible. 

4.  On  a  petition  for  the  sale  of  decedent's 
land  to  pay  a  debt  dne  petitioner,  a  claim  that 
the  debt  had  been  paid  by  iwtitloner'a  nse  and 
occuimtioa  of  a  portion  of  the  estate  Is  a  oonntar- 
daim,  which  must  be  pleaded. 
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D^Hurtment  1.  Appeal  from  superior  court, 
San  Diego  eoonty;  B.  S.  Torrance,  Judge. 

Petition  by  Cave  J.  Coats  for  the  sale  of 
real  estate  belonging  to  tbe  estate  of  Oare 
J.  Oonts,  deceased.  From  an  order  granting 
the  petition,  contestants  appeal  Affirmed. 

Trlppet,  Boone  &  Neale,  for  app^lants. 
Contain  &  Hughes,  George  J.  Lieovy,  and 
Leovy  &  Palmer,  for  respondent 

HARRISON',  J.  Upon  the  former  appeal 
ho-ein,  (87  Cal.  480,  25  Pac.  685,)  it  was  held 
that  the  petitton  for  the  order  of  sale  waa 
snfficient,  and  that  determination  Is  condn- 
siTe  of  the  question  npon  the  present  ap- 
peaL  Hie  subsequent  permission  of  the 
coort  below  to  allow  Mrs.  Dear  to  file  ob- 
jections to  granting  an  order  of  sale  does  not 
glre  h^  any  right  to  renew  the  objections 
to  the  sufficiency  of  the  petition.  By  the 
proper  pubIlcatI<Hi  of  the  order  to  show 
cause  why  the  petition  should  not  be  grant- 
ed, she  was  brought  within  the  Jurisdiction 
of  the  court,  and  was  bound  by  Its  action 
as  fully  by  her  default  for  not  appearing 
as  if  she  had  appeared  and  contested  the 
sufflcimcy  of  the  petition,  and  the  deter- 
mination by  this  court  npon  an  appeal 
from  that  order  was  equally  binding  np<Mi 
her.  We  do  not,  however,  wish  to  bo  un- 
derstood as  intimating  that  the  petition  Is 
in  any  respect  defective,  but  to  show  that 
the  question  cannot  be  regarded  as  open  for 
discussion. 

It  was  not  necessary  tor  tiie  court  below, 
after  our  reTa*sal  of  its  former  order,  to 
again  glre  the  notice  required  by  seotion  1539, 
Code  CiTil  Proc.  By  tbe  original  compliance 
with  the  requirements  of  that  section,  it  had 
obtained  Jurisdiction  In  the  matter,  and  ortt 
all  parties  intenmted  therein;  and  Its  subse- 
quent action  upon  the  petition  was  a  moTe- 
ment  witMn  Its  Jurisdiction,  to  be  rerersed 
only  for  some  error  in  law  which  might  be 
shown  upon  a  direct  appeal.  After  the  re- 
mittitur had  been  filed  therein,  that  court 
was  at  llbarty  to  hear  and  dispose  of  tbe  pe- 
tltl<m  upon  such  notice  as  might  be  provided 
by  its  general  rules,  or  as  it  might  deem 
reasonable  In  the  particular  case;  and  unless 
it  should  be  made  to  appear  that  it  had 
abused  its  discretion  in  this  respect,  or  that 
the  parties  entitled  thereto  had  been  pre- 
vented from  bearing,  Its  action  is  not  to 
be  set  aside.  No  claim  of  surprise,  or  Inabil- 
ity to  properly  present  their  objections,  waa 
made  herein,  but  the  only  objection  to  a 
hearing  was  tbe  want  of  tbe  statutory  notice 
aforesaid,  and  this,  as  we  have  seen,  was 
not  required. 

May  29,  18S9.  tbe  executrix  filed  her  ac- 
count of  receipts  and  disbursements  on  ac- 
count of  the  estate  from  the  29th  of  Janu- 
ary, 1887,  to  the  9th  of  May,  1889,  and  of 
all  sums  of  money  belonging  to  the  said  ea- 
tata  whidi  had  come  into  her  hands  as  such 
executrix,  and  in  the  report  accompanying 


her  account  stated  that  tho  reapondfM 
herein,  and  some  othean,  bad  claiimi  agalmt 
her  as  executrix,  the  validity  of  which,  ax 
charges  against  tbe  said  estate,  abe  asM 
the  court  to  determine^  Upon  proper  no- 
tice therefor,  this  account  waa  settled  Sep- 
tember 6,  1889,  and  In  the  mtler  settiiaf 
the  account  the  court  found  tbat  she  bai 
expended  all  the  money  that  had  been  re- 
ceived by  her  as  executrix,  togetber  wttk 
$315.03  in  addition,  for  which  she  was  eit 
titled  to  credit,  and  also  that  the  datm  of  tb* 
respondent  herein  for  $1,240.57,  mentlow-l 
in  the  report  accompanying  her  account, 
was  a  legal  chiirj^e  against  the  estate,  and 
she  was  directed  to  pay  the  same  out  of  ttr 
moneys  of  said  estate  which  might  tberr- 
after  come  into  her  hands  as  snch  executrix 
At  tlie  bearing  herein  upon  tbe  petition  for 
the  order  of  sale,  the  contestants  soaght  t9 
show  that  the  claim  of  the  respondent  ba*! 
l>een  paid  and  discharged  prior  to  the  fiBac 
of  tbe  fcMT^olng  account,  but  the  court 
fused  to  allow  any  evidence  to  gives  tc 
support  thereof.  This  ruling  waa  come 
It  was  said  iq>on  the  former  appeal  bereni- 
"The  order  settling  the  accomit  was  ap- 
pealable, and  the  allowance  of  the  claim  if 
conclusive  against  every  tme  interested,  ex 
cept  those  labwlng  nnder  dlsaUhty."  TV 
ofTer  of  tbe  appellants  was  to  Impeadi  th^ 
onrectness  of  the  Judgment  after  It  had  1* 
come  final 

The  contestants  offered  In  evidence  aii 
agreement  entered  Into  January  29,  18S7.  be- 
twem  all  of  the  hefrs  of  the  decedent  tor 
the  division  between  themsdves  of  a  por^co 
of  the  estate  of  the  decedent,  and  tar  the  sa> 
of  certain  other  property  of  the  estate,  anS 
the  disposition  of  its  proceeds.  This  agrw- 
ment  provided  that,  of  the  proceeds  of 
sale,  there  should  be  paid  "the  sam  of  $6,00^^ 
to  Ysldora  B.  de  Couts,  in  the  amoont  agreed 
to  be  due  to  her  on  the  settlement  of  ber  ar 
counts  as  executrix  of  the  estate  of  Cave  J. 
Couts,  deceased."  The  contestants  then  of- 
fered to  show  by  one  of  the  parties  to  thb 
agreement  tbat  at  the  time  It  was  executed 
this  sum  of  $6,000  was  estimated  as  the  prob- 
able cost  of  dosing. the  administration,  snd 
was  according  inserted  In  said  agreemmt 
and  also  that  at  the  time  of  the  aDowanc? 
of  tbe  respondent's  claim  there  was  $1.4.<0 
remaining  In  the  hands  of  the  executrix,  an/t 
available  for  the  costs  of  the  admlnlstratioD. 
and  that  it  was  still  in  her  hands,  snbject  to 
disposal  as  the  court  might  direct.  This  evi- 
dence was  also  excluded  by  the  court,  and 
its  ruling  is  assigned  as  errcnr.  The  agree- 
ment in  question  was  executed  more  thas 
two  years  prior  to  the  filing  of  the  account 
of  the  executrix,  and  that  account  Is  it* 
terms,  purported  to  relate  to  mattes  "suS 
sequent  to  the  date  of  said  agreemoit"  an-t 
extending  over  a  period  of  upwards  of  tw^ 
years.  The  clause  in  the  agreement  Itself, 
which  the  contp.stanta  relied  upon  as  tbr 
ba^  of  their  <^w,  had  reflerencs  to  a  period 
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■ntirlar  to  Uie  acreement.  u  It  refen  to  dn 
amount  that  agreed  to  be  already  due  to  tbe 
executrix  m  the  wttiemeut  of  h^  accoimt; 
mnd  the  agreemoit  also  prorldes  that,  upon 
tbe  comlnK  of  age  ot  one  of  the  heirs,  she 
should  take  the  necessary  steps  to  hare  the 
admlnlstratton  of  the  estate  closed.  The 
Items  forming  the  claim  of  the  respondent 
are  not  shown  by  the  record,  nor  are  their 
respective  dates  given;  but  annexed  to  the 
account  of  the  executrix,  which  was  filed  In 
May,  1889,  Is  a  statement  of  her  account  with 
him.  In  which  It  appears  that  a  balance  was 
struck  between  the  Items  June  1,  18S8,  and 
that  on  that  date  an  entry  was  made  In  the 
account  as  follows;  "Balance  due  G.  J.  Gouts, 
91,240.57."  From  all  that  appears  fi-om  the 
record,  fberetore,  the  sereral  items  of  this 
clalzn  ninst  be  assamed  to  have  been  Incurred 
subsequent  to  the  execution  of  the  agree- 
ment, and  consequently  not  to  have  been  In- 
eluded  therein.    Even  If  we  could  assume 
that  the  sum  of  90,000  Inserted  In  the  agree- 
ment was  Intended  to  cover  the  future  ex-- 
j^eaam  of  administration.  It  was  incumbent 
upon  the  contestants,  when  the  validity  of 
tbls  claim  was  brought  before  the  court  by 
tbe  executrix  in  1889,  to  show  that  that  snifi 
was  intended  to  include  this  claim,  and  that 
It  was  snfflcirat  therefor,  and  that  enough 
to  discharge  the  same  then  remained  In  the 
hands  of  the  executrix.  Tbe  judgment  of  the 
court  that  there  was  no  money  fhm  in  her 
hands  belonging  to  the  estate,  and  tliat  the 
<daim  of  the  respcmdent  was  a  legal  charge 
against  the  estate,  was  a  determination  In 
ber  faTOT,  that  there  was  no  money  In  her 
bands,  and  In  favor  of  the  respondent,  that 
bis  claim  was  a  valid  charge  against  the  es- 
tate^ and  must  he  treated  as  oonclusive  npon 
these  points.  The  offer  of  the  contestants  to 
show  that,  at  the  time  the  court  made  this 
order,  there  was  the  sum  of  f  1300  in  her 
hands,  was  an  attmnpt  to  contradict  the  di- 
rect Judgment  ot  the  court  that  at  that  time 
she  had  no  mon^  of  the  estate  in  her  hands; 
and  the  offer  to  show  that  this  amount  of 
money  still  remained  in  her  hands  was  equal- 
ly an  attempt  to  lm[>each  the  correctness 
of  tiiat  Judgment  It  Is  not  claimed,  nor  was 
any  tjttee  made  to  show,  that  she  had  receiv- 
ed any  mon^s  hdonging  to  the  estate  since 
the  settlement  of  that  account 

The  offer  to  show  that  the  claim  of  the  pe- 
titioner had  been  paid  by  recisoa  of  his  hav- 
ing had  the  use  and  occupation  of  a  portion 
of  the  estate,  for  which  he  should  account  in 
a  sum  equivalent  to  the  amount  of  his  claim, 
was  prtverly  excluded.  No  issue  of  this  kind 
was  presented  to  the  court,  itnd  the  claim,  if 
valid,  was  In  the  nature  of  a  counterc^lm, 
which  should  have  been  pleaded.  £<ven  if 
tbe  facts  had  been  admitted,  It  would  not 
«!onstltiite  a  payment  Borland  v.  BanI:,  99 
OaL  9i,  88  Pac  787.  The  order  Is  affirmed. 

WseoncBr:  aABOUTTH,  J.;  FATBBBON, 

J. 


In  re  BBBGIITS  BSTATB.    (No.  10,413.) 
(Soprems  Court  of  Callfornhu    Dee.  1.  1803.) 

IdTTXaS  CtW  AdMIHISTUTIOX— To  WaOK  GteAllTSD 

—Foreign  Wiu. 
Under  Code  Civil  Proc.  pt.  3,  tit  11,  c.  2. 
art.  S,  entitled  "Probate  of  Foreign  WIIIb,^  and 
providing  that  an  anthratieated  oow  of  the  will 
and  of  its  probata  in  any  foreign  country  or  state 
"shall  be  Induced  by  the  execntor  or  other  pct- 
■on  interested  in  the  will,  with  a  petition  for 
letters,"  and  that  after  proper  notlca  and  proitfi, 
Qiere  shall  be  "letters  testamentair,  or  of  ad- 
ministration, issued  thereon,"  letters  of  admin- 
istration must,  in  tbe  absence  of  a  petition  by 
the  execators,  he  granted  to  a  person  "interest- 
ed in  tlie  will,"  who  applies  for  them,  te  the 
exclusion  of  the  public  admioistrator. 

Department  2.  Appeal  from  snpwkH- 
court,  city  and  county  of  San  Francisco; 
J.  V.  Ooffey,  Judge. 

Petition  for  Thomas  I.  Bergln  fc^  the  ad- 
mission to  probate  of  the  will  of  Danl^  J. 
Bergln,  deceased,  and  for  letters  of  admin- 
istration thereon.  From  an  order  granting 
the  petition,  A.  0.  Freese,  public  adminis- 
trator, appeals.  Affirmed. 

H.  GhoynskI,  (or  appelant   Tboa.  I.  Ber- 
gln, In  pro.  per. 

McFARLAND,  3.  Danid  T.  Bergln.  de- 
ceased, died  in  March,  1892,  bi  the  dty  of 
Dubllu,  Ireland,  leavlt^  a  last  wHI,  which 
was  duly  probated  In  the  pr<^>er  court  of 
that  country.  He  left  some  personal  prop- 
erty In  the  dty  and  county  of  San  Frauds-  . 
CO,  OaL  By  said  will  certain  persons  were 
apipolnted  executors,  and  the  respondent 
herein,  Thomas  I.  Bergln,  who  Is  a  dtlsen 
and  resident  of  San  Fraaclseo,  In  the  state  of 
Gnllfornla,  was  named  as  a  devisee.  The  stdd 
respondent  produced  and  filed  with  the  su- 
poior  court  of  the  city  and  county  of  San 
Francisco  an  authenticated  copy  of  said  win 
and  probate,  together  with  a  petition  that 
the  same  be  admitted  to  probate  here,  and 
that  letters  of  administration  with  the  will 
annexed  be  tesued  to  him.  Afterwards,  A. 
0.  Freese,  public  administrator  of  said  city 
and  county,  also  filed  a  petition  for  tbe  pro- 
hate  of  said  will,  and  for  the  Issuance  of  let- 
ters of  administration  to  him.  The  court, 
after  a  hearing  of  both  petitions,  admitted 
the  wQl  to  i^obate,  ordered  that  letters  be 
granted  to  said  Thomas  L  Bergln,  and  de- 
nied the  pettUon  of  Freese;  and  from  these 
orders  Freese  appeals. 

We  are  satisfied  that  the  ruling  of  the 
lower  court  was  correct  Tbe  part  of  the 
Code  which  governs  this  case  Is  found  in 
article  3.  c.  2,  tit  11,  pt  8,  of  tbe  Code  of 
Civil  Procedure,  embradng  sections  1322  to  . 
1324,  inclusive,  under  the  heed  of  **Probate 
of  Foreign  Wills."  It  Is  there  provided  that 
an  authenticated  copy  of  the  wiU  and  of 
its  probate  In  the  foreign  country  'lAall 
be  produced  by  the  execut<v  or  otha  per- 
son Interested  In  the  will,  with  a  petltiMi 
ffH*  letters;"  and  that,  after  prefer  notloe 
I  and  [ooofs,  there  shall  be  "lettos  testamea- 
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iarj,  or  of  admlnlstratlCHi,  Issued  thereon." 
Said  article  3  deals  specially  with  the  sub- 
ject-matter of  foreign  wills,  and  It  must  pre- 
vail over  all  confltctln;  proylsiona  "&»  to  all 
matters  and  questions  arising  out  of  the  sttt>- 
ject-matter  of  such  article."  F<^  Code,  | 
4483.  By  that  chapter  It  Is  clearly  provid- 
ed that  letters  testamentary  must  be  granted 
to  the  executor  upon  his  petition,  fw  letters 
testamentary  could  be  granted  only  to  an 
executor;  and  we  think  It  also  clear  that  un- 
der the  proTislons  of  said  chapta-  letters  "of 
administration"  must  be  granted  to  a  "per- 
aoa  Interested  In  the  will"  who  applies  tar 
them,  in  the  absence  of  a  petition  by  the 
executors.  None  of  the  cases  relied  on  by 
appellant  Inrolved  In  any  way  a  foreign 
will,  except  Estate  of  Beach,  63  GaL  45S, 
and  Estate  of  Garber,  74  Cal.  338,  16  Pac. 
233;  and  the  only  matter  passed  upon  In 
those  cases  was  the  general  right  of  a  non- 
resident to  nominate  an  administratca'.  The 
Tery  question  Inrcdred  in  the  case  at  bar 
was  not  before  the  court  in  those  cases,  be- 
cause here  the  respondent,  who  applied  In 
his  own  right,  was  a  dtlsen  and  resident  In 
California;  and  there  was  no  reference  In 
the  opinions  of  the  court  In  those  cases  to 
said  chapter  8,  or  any  discussion  of  the  point 
at  Issue  in  the  case  at  bar.  We  do  not  de- 
sire, howerer,  to  have  this  opinion  taken  as 
assuming  that  a  public  administrator  would, 
under  any  circamstancee,  be  entitled  to  let- 
twB  of  administration  In  a  case  at  a  for- 
eign wllL  That  matt^  was  clearly  not  in 
the  mind  of  the  court  in  any  of  the  cases  cit- 
ed ;  and  whether  or  not  the  general  prorislonB 
of  the  Code  about  public  administrators  re- 
fer only  to  the  estates  of  persons  dying  in 
their  counties,  and  to  domestic  wills,  must 
be  cousldwed  an  open  qnestlra.  Orders  ap- 
pealed from  affirmed. 

We  concur:  FITZGERALD,  J.;  DB  HA- 
VEN, J. 


b:night  St  ox.  T.  PACIFIC  GOAar  stagb 

CO.    (No.  19,22a) 
(Supreme  Court  of  California.    Dec.  2, 1893.) 
Cabbibbs— iNmRT  TO  Fab^bkqbr  —  Etidxhcb  or 

NbOUOBITOB— IXBTBUOnOKt. 

l.In  an  action  by  a  passenger  against  a 
stage  company  for  personal  Injariea  received 
from  the  upsetting  of  a  stage  In  coming  down 
a  mountain  road.  It  appeared  that  one  of  the 
hMves  had  been  Inclined  to  ran  away;  that  the 
road  was  mnddy  and  sii^penr;  that  the  horBet 
were  going  at  'a  slow  jog,"  when  they  were 
frightened  by  a  landslide;  that  they  ran  100 
yarda  before  the  driver  regained  control;  that 
,  flying  mnd  and  slosh  made  It  hard  for  the  driv- 
er to  see,  and  tended  to  frighten  the  horses; 
mnd  that  the  horses  were  going  in  a  trot,  when 
they  were  so  frightened  by  anoth»  slide  that 
the  driver  lost  oontrot,  and  they  ran  away,  and 
opset  the  stage.  Held,  that  there  was  evidence 
for  the  Jury  aa  to  whether  defendant  faUed  to 
provide  snitable  horees  and  driver. 

2.  Where  the  only  issnei  were  as  to  the 
suitableness  of  the  hones  and  driver,  the  court 
properly  refused  to  instmet  ooncemlng  latent 


defects  in  the  stage,  and  concerning  the  doty 
the  injured  party  to  exercise  proper  car*  ia  en- 
deavoring to  recover  from  the  injury. 

Department  1.  Appeal  from  superior  court, 
San  liUis  Obispo  county;  T.  A.  Gregg,  Jodge 

Action  by  William  G.  Knlgrht  and  wife 
against  the  Fadfic  Coast  Stage  Company  fac 
personal  Injuries  to  the  wife.  From  a  jodj;- 
ment  entered  on  a  verdict  for  plaintiffs.  an>l 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.  Affirmed. 

Graves  &  Graves,  tar  appellant.  WUcoxoe 
&  Bonldin  and  J.  M.  '^mooziHi,  for  reapoad- 

ents. 

HAKItlSON,  J.  The  plaintiffs  were  betog 
carried  as  passengers  In  one  of  the  coaches 
of  the  defendant,  on  the  nl^t  of  Decemtxr 
30,  1891,  from  Santa  Margarita  to  San  Lnu 
Obispo;  and,  while  going  down  tbe  slope  «f 
the  mountain  towards  the  latter  place,  a»! 
about  three  miles  therefrom,  th,e  coach  wai 
upset,  and  Mrs.  Knight  sustained  serlots  In- 
juries, for  which  this  action  was  bron^L 
The  Jury  rendered  a  vo^llct  in  Cavor  of  the 
plaintiffs  for  the  sum  of  $1,000,  and  fno 
the  Judgment  entered  thereon,  and  an  order 
denying  a  new  trial,  the  def^dants  have  ap- 
pealed. 

It  was  shown  at  the  trial  tbat  It  had 
rained  very  hard  on  the  previous  night,  and 
that  on  tbe  night  In  question  tbe  road  wis 
muddy  and  slippery;  that  after  reacblng  tbe 
top  of  the  mountain,  and  wUle  goUne  dows. 
after  turning  a  certain  bend  in  tbe  road,  dk 
horses  attached  to  the  coach  wore  frightened 
by  a  slide  of  rocks  and  earth,  and  ran  aboot 
100  yards  before  they  were  got  under  ooa- 
trol,  and  were  then  driven  along  auto  thej 
were  frightened  by  anothw  slide,  after 
whidi  the  drlvor  lost  all  oonlnfl  of  tiiem. 
and,  after  running  about  tliree-qnarters  of  a 
mile,  the  coach  was  upset.  It  la  omteMled 
by  the  appellant  that  the  evidence  In  tbe 
case  failed  to  show  any  negligence  on  hi 
part,  for  the  reason  that  the  accident  was 
tiie  result  of  s  casualty  which  oonld  not 
have  been  foreseen  or  guarded  against,  sad 
that  for  this  reason  tbe  verdict  stamild  have 
been  in  its  farw.  There  was,  taowerer,  crt- 
deuce  before  tbe  Jury  toidlng  to  show  that 
one  of  tb.e  horses  attached  to  ttie  coadi  had 
been  Inclined  to  run  away;  and,  altlioajn 
the  blU  of  exceptions  does  not  show  tlw 
speed  at  which  the  horses  were  drtvoi  don 
the  mountain,  the  driver  teatifled  that  fron 
the  top  of  the  mountain  down  to  the  bend 
where  the  first  sUde  was  ^oonntered  be 
was  going  at  a  "slow  Jog,"  and  timt,  sfts 
their  first  fright,  they  ran  abont  100  yards, 
when  he  got  them  nnd^  control,  so  thai 
they  went  In  a  trot  He  also  teatifled  that 
the  road  was  slushy  and  wet,  and  ttiat  mod 
was  flying,  so  that  he  could  l^n^y  see  any- 
thing, and  ttiat  this  would  have  a  tradencr 
to  scare  the  horses.  The  court  instructed  tbe 
Jury  very  fully  upon  tbe  propoaitltms  oC  law 
Invfdved  In  the  case,  and  left  to  th  <m  to 


Digitized  by 


Cal.) 


FINNBRTT 


V.  FEKKIE. 


869 


termine  whether  the  Injory  to  the  plaintiff 
was  caused  tbroogb  any  negligence  of  the 
defendant,  or  was  the  resnlt  of  an  unavold- 
al>le  accident  Undor  the  circumstances  at- 
tendant upon  the  passage  down  the  moon- 
tain  It  was  incumbent  upon  the  driver  to 
exercise  more  than  ordinary  care,  and  we 
cannot  say  that  there  was  no  evidence  be- 
fore the  jury  In  support  of  the  plalnttBCs* 
claim  that  the  defendant  was  negligent  In 
providing  suitable  horses,  or  In  the  manner 
In  which  they  were  driven. 

The  court  did  not  err  in  refusing  to  in- 
struct the  jury  that  the  defendant  was  not 
liable  for  any  latent  defect  In  Its  coach 
-which  could  not  be  discovered  by  the  most 
careful  examination,  or  by  any  known  test. 
There  was  no  Issue  of  this  nature  in  the 
case.  The  charge  of  negligence  against  the 
defendant  in  the  complaint  Is  in  its  ffahire 
to  provide  a  suitable  driver  and  suitable 
Ikorses  for  said  coach,  and  there  had  been  no 
evidence  introduced  respecting  the  Insnffl- 
ciency  of  the  coach.  For  a  similar  reason 
the  court  did  not  err  in  refusing  to  instruct 
tbe  Jury  respecting  the  duty  of  B£rs.  Knl£bt 
to  exoTlse  prop^  care  In  endeavoring  to  re- 
cover from  the  accident  No  evidence  was 
"before  the  Jury  tending  to  show  tiiat  she 
had  In  any  particular  failed  in  this  respect 
Tl^  Judgment  and  order  are  affirmed. 

We  ooncnr:   aABOUTTB,  J.;  PATIDB- 

aoN,  J. 


FINNBSRTY  et  al.  v.  PENNIB  et  at  (No. 
15,286.) 

(BDpnme  Court  of  Callfoniia.  Dec.  6^  1803.) 
■xsouTORi  AiCD  Admikibtratobs— Decru  or 

DllTRIBUnOtr— CONSTBCOTtOIt. 

1.  A  decree,  on  petition  of  an  administrator, 
for  final  diitribntloa  of  an  estate  "subject  to 
ttw  claim  of  said  administrator  tor  the  sum  of 
9884.90,"  creates  a  Ueo  for  amount  on  th* 
property  In  hla  favor. 

2.  M.  left  as  hU  heir  0..  who  aft^wards 
died,  leavlne  defeodants  as  his  heirs.  K.  waa 
appointed  admlaistrator  of  both  eitatei,  and  on 
settlement  of  M.*i'e8tate  It  was  decreed  that  it 
shoald  be  distributed  to  K.  as  the  admltdatrator 
of  Cs  estate,  subject  to  K.'s  daim  for  a  ett- 
tain  amount  found  due  him  as  administrator  of 
H.*i  estate.  Bcld,  that  defendants  took  M.*s 
cfltate  subject  to  the  Hen  created  by  this  decree. 

Commiaslonas'  decision.  Departmuit  1. 
Appeal  from  snperiw  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace 
Judge. 

Portitioa  by  William  H.  Finnerty  and  an- 
other against  James  0.  Pennie,  Margaret 
O'Neill,  and  Maiy  A.  OonnOTs,  and  Thomas 
Klikpotrtck.  Judgment  was  entered  that  the 
property  sought  to  be  partitioned  be  sold, 
and  that  the  intwesta  of  O'Neill  and  Oonnora 
were  subject  to  a  lien  In  favw  of  Klikpatrick 
for  services  performed  by  him  as  adminis- 
trator <rf  their  Interests  in  such  property. 
Fniin  an  wder  denying  their  motion  tor  a 
ntw  trial  on  the  ground  that  the  court  srred 
IB  tJkmtag  Kii^iatrkk'B  cialm,  and  declar- 


ing It  a  lien  on  thdr  Int^^ts,  O'Neill  and 
Connors  appeaL  Affirmed. 

Gea  D.  OoUlns,  for  appellants.  'Bum.  F. 
Barry,  for  respondents. 

BBLCHBU.  a  In  Jamtaiy.  1880^  Ma^ 
thew  Connors  died,  owning  an  mdivlded  one- 
half  Interest  In  certa&i  real  prt^ter^  situate 
in  the  dty  and  county  of  San  Francisco,  and 
leaving  as  Us  sole  heir  at  law  his  ftitbw« 
MIdiael  Oonnon.  In  June^  1888,  lUaiaal  Con- 
nors also  diedt  leaving  as  bis  sole  hdrs  at 
law  two  dangbters,  Margaret  O'Neill  and 
Maiy  A.  Connors.  In  November,  1889, 
Thomas  KlrkpatridL  was  duly  appointed  ad- 
minlBtrator  of  the  estate  of  eadi  of  the  said 
decectents  by  the  superior  court  of  the  dty 
and  county  of  San  f^nndsco,  and  thereaftw 
he  diUy  qnallfled  and  wteced  npmi  the  dis- 
charge ct  his  duties  as  such.  In  May.  1890, 
the  nM  admlnlstiabv  rendwed  and  filed 
In  court  a  full  aocount  and  report  of  his 
adrntolstratlon  of  each  <tf  the  said  estates, 
and  accompairied  the  same  wltli  petitlmw 
for  the  final  dlstribotioD  there<tf.  These  ac- 
counts woe  settled  and  allowed  by  the  court, 
and  In  the  matter  €t  the  estate  of  Ifatthew 
Connors,  on  the  16th  of  September  f (low- 
ing. It  was  ordered,  adjudged,  and  decreed 
that  the  undivided  «i»taalf  of  the  said  real 
pnqwrty  bdmiglng  to  that  estate  be  dis- 
tributed to  l^omas  Klrkpa trick  as  admin- 
istrator of  the  estate  of  Mldiad  Gonn<Hrs, 
'Object  to  the  daim  of  the  said  adminis- 
trator fx  tiw  nun  of  983190.  as  fixed  by  the 
order  settling  the  said  aocount"  In  the  first- 
named  estate  And  In  the  matter  of  the 
estate  ot  Mldiad  Oumors  it  was  oa  the  same 
day  ordered,  adjudged,  and  decreed  that  the 
undivided  one-half  Interest  in  the  said  real 
property  be  distributed  In  equal  shares  to 
Maivaret  O'Neill  and  Mary  A.  Connors,  "sub- 
ject to  the  daim  of  -said  administrator, 
amounting  to  the  sum  -ot  $271,  as  fixed  by 
the  wder  setting  the  said  account  herein." 
In  January.  1891,  the  plaintiffs  William  H. 
Finnerty  and  Edward  Finn«>ty,  being  the 
owners  of  the  otho:  undivided  one-half  of 
the  said  real  property,  commenced  this  ac- 
tion against  Margaret  O'Neill,  Mary  A.  Ctm- 
nors,  lliomas  Klrkpatri<^  and)  others.  t(a  a 
partition  of  the  pr(H>erty,  or,  If  a  partition 
could  not  be  made  without  Injury  to  the 
own»8,  then  for  a  sale  thoectf.  and  a  di- 
vision of  the  proceeds.  The  case  was  tried, 
and  the  court  found,  among  othw  things, 
that  the  plaintiffs  and  the  two  defendants 
first  named  were  the  ownHs  each  of  an  un- 
divided one-fourth  of  the  said  described  prop- 
erty, and  that  the  same  was  so  situated  and 
built  upon  that  it  could  not  be  partitioned. 
The  court  further  fbond  "that  title  defendant 
Thomas  Klrkpatrick,  as  administrate  of  the 
estate  of  Matthew  Coamws,  deceased,  has  a 
claim,  lien,  and  charge  against  the  respective 
interests  ot  said  Margaret  O'Neill  and  Mary 
A.  Connors  in  said  real  estate,  and  there  is 
now  due  and  owing  him  thereon  the  sum  of 
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rtsht  himdred  and  thirty-four  aia!  nlnctr 
one-hoDdredths  dollars,  with  Interest  th«9- 
ODt"  etc.  And  there  was  a  similar  finding 
as  to  tbe  9STL  Judgment  was  acconUngty 
entwed  that  the  ^operty  be  sold;  that  the 
lnt«-est8  at  the  defendants  Margaret  O'Nein 
and  Mary  A  Conncxv  In  the  property  were 
snbject  to  the  peymesit  of  the  said  snms  of 
9884.90  and  $271,  which  eonfltltnted  U?n8 
thereon;  and  that  the  proceeds  of  the  sale 
be  applied  to  the  paym^t  and  8atia£actl(Hi 
of  said  Hens.  The  said  defendants  moved  for 
a  new  trial  upon  the  gronnd  that  the  court 
erred  In  allowing  the  claim  of  Klrkpatrick, 
aa  aforesaJd,  for  the  snm  of  $834.00,  and  de^ 
daring  It  a  Wen  on  ttielr  hiterests  in  the 
property  described,  and  ordering  the  proceeds 
of  the  sale  applied  In  satisfaction  th^eof, 
and  tfaedr  motion  was  denied.  From  the  or- 
der thus  made  denying  their  motion  tb^  ap- 
peal. 

1.  In  snpport  of  the  appeal  tt  Is  contended 
that  the  decree  of  distribution  of  the  estate 
of  Matthew  Connors  did  not  create  any  lien 
up<ni  the  property  distributed,  for  the  rea- 
son that  a  lien  can  only  be  created  by  con- 
tract or  by  operation  of  law.  The  language 
of  the  decree  was  that  the  property  be  dis- 
tributed, "stAJect  to  the  claim  of  said  ad- 
ministrator tor  the  snm  of  $834.90,"  etc. 
This  was  In  effect  dedaring  that  the  property 
was  charged  with  the  payment  of  the  sum 
named,  and,  In  our  opinion,  tt  created  a  lien 
on  the  property  by  operatltHi  of  law.  And 
that  the  court  had  the  right  and  power  to 
so  charge  the  pw^erty  was  In  elfect  decided 
by  this  court  In  the  case  of  Id  re  Moore,  96 
OaL  S22,  SI  Paa  584. 

2.  It  is  fbrther  contended  Qiat  when  the 
pn^^ty  of  tiie  estate  of  Michael  Connors 
was  distributed  to  i^peUants  they  took  it 
free  and  dear  of  all  dalms  and  liens  declared 
against  it  In  the  distribution  of  the  former 
estate,  and  subject  to  no  other  charge  than 
such  as  was  Imposed  by  the  last  and  final 
decree  of  distribution  to  them.  In  support 
of  this  position,  sections  1666  and  1906 
snbd.  1,  of  the  Code  of  CItII  Procednr*  are 
dted.  This  contention  cannot  he  sustained. 
Section  1666  makes  the  decree  ccmclusive 
only  as  to  the  rights  of  the  heirs,  legatees,  or 
derlsees.  It  does  not  in  any  way  relate  to 
or  affect  the  rights  of  adverse  claimants. 
In  re  Rowland,  74  Cal  523, 16  Pac.  315.  And 
the  other  section  cited  has  no  bearing  upon 
the  question  in  hand.  It  declares  that  a 
Judgment  or  order  In  respect  to  the  probate 
of  a  win,  or  the  admlnlstratlcm  of  the  estate 
of  a  decedent.  Is  conclusive  as  to  the  will 
or  administration.  But  no  such  question 
arises  here.  It  tcXUma,  In  our  opinion,  that 
the  order  appealed  from  should  be  affirmed. 

We  coDcnr:  SEABLS,  0.;  yANOLIB7,0. 

PER  CtJBIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  la  affirmed. 


STATE  «x  reL  MACK  v.  TORBHTSON.  it- 
tornej  GeoeraL    (No.  1,888.) 

<Snpram«  Oonrt  of  Nevada.  Dec  4,  1K>1> 
Stats  nmrxBsmaa  —  JBucmoa  or  Baosn- 

KittBT  OT  AnoaHBT  naaiaiii   TTniiliii  iimr 

hxw. 

Const  art.  11«  |  7,  requires  the  mesib^ 
of  tmard  of  regents  of  the  state  ontTersitT  S- 
"elected,"  and  Act  March  19.  IHtfl,  provide 
that  "the  board  shall  ooouat  of  three  ti^ec^-r 
metDbers,  as  now  provided  by  law,  and  of  -J^ 
governor  and  attorn^  general,  who  ibaD  be  n 
officio  membera  of  the  Doard."  SeU,  titat  tb> 
act  does  not  inaagnrate  a  new  ■ystem  of  pn- 
ernment  tor  the  aniToutr,  but  merely  iDcnsM 
the  number  of  regents,  and  that  the  mttanej 
general  in  offlce  at  the  time  of  the  passscr  cf 
the  act  is  not  entitled  to  act  aa  a  memlw 
the  board  ex  officio,  since  the  act  does  not  ^ 
the  existence  <a  an  emergency  at  the  tine  af  e< 
passage  which  require*  the  Induction  of  tbe  t- 
creased  number  Into  office  prior  to  their  dectk-'!! 
hr  the  people.  State  v.  Irwin,  5  Nev.  121  v.-: 
State  V.  Arrhigtoo,  4  Pac  735,  18  N«r.  41X 
followed. 

Appeal  from  district  court,  OnBsfay  cam 
ty;  Richard  Rising,  Judg& 

Quo  warranto  proceedings  by  the  stztf  if 
Nevada,  on  ttie  relation  of  Obailea  E.  Mad 
against  James  D.  Torr^BOo,  as  attorn?  se- 
eral,  to  test  tbe  validity  <a  reqiondeBt'i 
claim  and  rl^t  to  act  as  a  member  of  ite 
board  of  regmta  at  the  state  nolvenitT. 
From  a  Judgmoit  aaataiaias  irapimiliiiri 
demurrer  to  the  petition,  relator  appeah 
Berened. 

W.  B.  F.  Deal,  for  appellant.  Sai&i 
Summerfldd  and  Tromior  Gt^Bn,  fir  ic- 
spondent 

MURPHY,  C.  J.  This  was  a  proceedlc? 
begun  in  tbe  district  court.  In  the  nattue  ^ 
a  quo  warranto,  to  try  the  validity  <d  n- 
spondent's  claim  or  right  to  act  aa  a  metni^r 
of  tbe  board  of  regents  of  tbe  state  aslvf: 
slty.  It  Is  set  forth  in  the  petition  that  itt 
respondent  Is  now,  and  ever  since  the  td/xA 
of  January,  1891,  has  been,  tbe  dtdy  dectfd, 
qnalffled,  and  acting  attorney  general  tb; 
state  of  Nevada;  that  since  the  19th  dtj  ^ 
March.  1891,  said  respondent,  aa  soch  atiir- 
ney  general,  and  by  virtue  of  socb  ofiet 
clahnB  to  be  a  regent  of  tbe  state  nnIvR^7 
under  and  by  virtue  of  an  act  of  tbe  le^ 
lature;  that  he  has  never  been  iuMoainiie<i 
elected,  or  appointed  to  fill  said  offlce  of 
gent;  that  Gharlea  E.  Mach,  the  petliiofit' 
H.  Im  Fish,  and  J.  W.  Haines  are  the 
elected,  qualified,  and  acting  regents  of  ib! 
state  university.  To  this  petition  re^ndec: 
demurred,  upon  the  ground  that  the  om 
plaint  or  information  did  not  atate  tirs 
sufficient  to  constitute  a  cause  of  Ktlen 
against  the  d^endant.  and  that  It  appein 
from  the  complaint  that  the  defendaat  '» 
a  duly  qualified  and  legally  acting  regent  ti 
the  state  unlveraity.  The  demurrer  wis  si^- 
tained,  and,  the  relator  failing  to  ameod  U 
pleading,  the  action  was  dlsjulased,  and  (rva 
the  order  sustaining  the  demurrer  aad 
missing  the  action  the  relator  appeals. 
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As  the  matter  was  sobmltted  to  us  od  the 
luestlon  of  tbe  TBildlty  of  the  law  of  1891, 
inder  whldi  said  respondrait  is  acting,  we 
ihall  pass  npon  fbat  question  alone.  Objec- 
Ion  was  made  In  the  coutse  of  the  argumoit 
IS  to  the  propilety  of  allowing  the  relator 
to  prosecute  this  aetkn  In  his  own  name, 
t»at  we  think  he  can  maintain  the  action  In 
this  form  under  sectlnt  3724,  Oen.  St.  be  be- 
ing In^TlduaU^  responsible  for  all  costs, 
rhe  cmtention  of  the  relator  Is  tiiat  the  act 
at  the  legislature  ot  March  19.  1891,  under 
which  the  respondent  dalms  the  right  to  act 
u  one  of  the  rocents,  is  unamsUtntional,  be* 
saaao  It  la  In  conflict  with  section  7.  art  11, 
of  the  oonstltutltHL  The  act  under  cousld- 
eraUon  reads  as  fc^ows:  '^e  board  of  re- 
pots of  fbe  state  unlTersIlr  shall  consist  of 
three  elective  members,  as  now  provided  1^ 
law,  and  of  the  governor  and  attorney 
eral,  who  shall  be  ex  officio  members  of  satd 
board."  Immefflat^  after  the  approval  of 
the  above  aot  by  the  governor,  tbe  Tes]>o&d- 
ent,  who  thw  was  and  still  Is,  the  duly  elect- 
ed, qualified,  and  acting  attorney  general  of 
the  state  of  Nevada,  qualified  as  such  member 
of  the  board  of  regents,  ^ce  which  time  he 
has  been  meeting  with  and  acting  as  a  mem- 
ber of  the  board.  The  sectkoi  of  t3ie  ctmstlta- 
tlon  referred  to  reads  as  follows:  "Sea  T.  The 
governor,  secretary  of  state  and  snpnlntend- 
ent  of  public  Instruction  shall,  tor  the 
first  four  years,  and  until  Ihelr  successors 
are  elected  and  qualified,  constitute  a  board 
of  regents,  to  ctrntrol  and  manage  tbe  affatra 
of  tbe  university  and  the  funds  of  the  same, 
under  such  regulations  as  may  be  provided 
by  law.  But  the  legislature  shall,  at  Its  reg- 
ular sessltm  next  ihreceding  the  explratlcm  of 
the  term  of  ofllce  ot  said  board  of  regents, 
provide  for  the  tiectlMi  of  a  new  board  of 
regents  and  define  their  duties.**  On  the  6th 
of  Mardi,  1869,  a  law  was  approved  by  the 
governor  providing  for  the  election  of  re- 
gents by  the  legislature  In  ]otnt  amventlcm 
on  the  third  Tuesday  of  the  seBslon,  and  they 
were  so  elected  until  1887.  On  the  7th  day 
of  February,  1887,  an  act  at  the  legislature 
was  ai^ioved  by  the  governor,  wherein  It 
was  provided  that  the  governor,  secretary  of 
state,  and  superintendent  of  public  Instruc- 
tl(m  should  constitute  the  board  of  regents 
mitll  the  1st  of  January,  1889,  and  until  their 
successors  were  elected  and  qualified.  The 
act  then  provided  for  the  election  of  three 
qnallfled  electors  at  the  next  general  elec- 
tion, to  be  voted  for  the  same  as  other 
state  officers,  and,  when  elected,  should 
constitute  the  board  of  regents,  and  fixed 
their  term  of  office.  Under  this  act  J.  W. 
Haines  Is  the  hold-over  regent  and  at  the 
general  election  held  In  November,  1892, 
Charles  E.  Mack,  the  relator,  and  H.  L. 
Fish  were  dected  as  regents,  and  qualified, 
and  entered  tqion  tbe  discharge  of  their  du- 
ties, as  required  by  law. 

It  Is  the  duty  of  courts,  whatever  called 
njfoa  to  pass  on  the  unconstitutionality  of 


an  act  of  the  lee^alatm'e,  to  aHjamach  tbe 
questl<m  with  great  cautUm,  and.  before  the 
act  should  be  declared  vt^d,  It  dwuld  appear 
that  there  has  been  a  dear  and  palpable  vio- 
lation of  tbe  constitntton;  for  tbe  presump- 
Uoa  Is  that  every  statute,  tbe  object  and 
provisions  of  which  are  am<Hig  the  acknowl- 
edged powers  of  leglalatlMi,  Is  valid  and  con- 
stltuthmal,  and  such  presumptioa  la  not  to 
be  overcome  unless  the  contrary  Is  clearly 
made  to  appear.  Shaw,  Ow  J.,  in  the  cose 
of  Wellington,  Petitioner,  16  ^ck.  95,  In  coxi- 
sldering  tbe  question  whether  or  not  a  cer- 
tain act  of  the  l^Islature  was  valid,  said: 
"The  d^cacy  and  Importance  of  the  sub- 
ject may  rendw  It  not  lmprcH)er  to  repeat 
what  has  been  so  often  suggested  by  courts 
of  Justice,  that  when  called  upra  to  pro- 
nounce the  Invalidity  of  an  act  of  the  legis- 
lature, passed  witii  all  tbe  forms  and  solem- 
nities requisite  to  give  It  the  force  of  law, 
courts  will  approach  the  question  with 
great  caution,  examine  tt  in  every  possible 
aspect,  and  p<Hider  upon  it  as  long  as  dellb- 
eraUw  and  patient  attrition  can  throw  any 
new  Ught  npon  the  subject,  and  never  de- 
dara  a  statute  void  unless  the  nullity  and 
InvaUdlty  of  tbe  act  are  placed,  in  their  Judg- 
ment beyond  reascmable  doubt" 

Applying  these  principles,  laid  down  with 
so  much  care,  and  adhered  to  by  the  courts  of 
last  resort  of  other  states,  and  not  forgetting 
that  tbe  presumption  Is  always  in  favor  of 
the  validity  of  the  law,  and  It  IS  only  when 
manifest  sssumption  ot  aufiiortty  appears 
that  tbfi  judicial  power  can  or  will  refuse  to 
execute  it  for  legLdative  acts  are  to  be  up- 
held unless  tiiere  Is  a  substantial  departdre 
from  the  organic  law,  yet  in  connection  with 
the  above  principles  there  is  another  princi- 
ple or  rule  that  courts  strictly  adhere  to,  and 
that  Is  to  follow  precedents,  and  not  to  dis- 
turb that  -Which  has  been  accepted  as  a  cor- 
rect lnteq;»retatton  of  a  constitutional  pro- 
vision for  a  great  number  of  yotrs,  witiiout 
it  la  made  to  a^ear  that  the  decision  on  the 
question  Qien  under  consideration  was  er- 
roneous, and  should  not  be  fc^owed.  Tbe  rule 
of  stare  dedi^  means  that  when  a  construc- 
tion has  been  once  placed  upon  a  constitu- 
tional provision  by  a  Judicial  decision.  It 
forms  a  precedent  for  the  guidance  of  courts 
in  all  similar  cases.  TUb  rule  should  be 
strictly  followed,  for  by  a  strict  adherence 
to  it  It  preserves  the  certainty,  the  stabil- 
ity, and  symmetry  of  our  Jurisprudence.  Tbe 
supreme  court  of  tbe  United  States,  as  a  xcn- 
eral  rule,  follows  the  dedslons  of  the  highest 
courts  of  the  several  states  upon  the  con- 
struction of  their  constitutions  and  laws,  un- 
less they  conflict  with  or  Impair  the  efficacy 
of  some  provision  of  the  federal  consUtuUon 
or  of  a  federal  statute.  Louisville,  N.  O. 
&  T.  By.  Go.  V.  Mississippi,  133  U.  S.  501,  10 
Sup.  Ot  348.  When  a  word  or  paragraph 
used  In  a  constitution  has  been  Interpreted, 
and  its  meaning  determined  by  deliberate 
Judldal  decision,  and  has  been  In  operation 
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for  23  ye&n,  u  is  the  fact  In  relation  to  the 
word  "elected,"  used  In  our  constitution,  and 
tiie  meaning  cf  the  word  has  been  followed 
and  acquleaoed  In  by  the  courts  and  people 
of  the  state,  we  should  not  disturb  such  de- 
olslon.  In  the  case  of  State  t.  Irwin,  6  Nev. 
121,  Whitman,  J.,  ipeaklng  tw  th«  court 
■aid:  "When  words  are  used  In  a  oonstltn* 
Uon,  unless  bo  qualified  by  accompanying 
language  as  to  alter  their  ordinary  and  usual 
meaning,  they  must  be  received  in  such  mean- 
ing, ^e  word  'elected,'  In  its  ordinary  sig- 
niflcatlon,  carries  with  It  the  Idea  of  a  vote, 
generally  popular,  sometimes  more  restricted, 
and  cannot  be  held  the  sj^onym  of  any  other 
mode  of  filling  a  position."  Thfit  case  was 
■decided  in  1869,  and  althou^  the  court  held 
that  the  constitution  xworlded  that  the  coun- 
ty ofiQcers  should  be  elected  hy  the  people, 
yet,  the  legislature  haTlng  created  the  county 
of  White  Pine,  an  emergency  existed,  and 
that  body  had  the  power  to  name  the  coun- 
ty officers  for  the  porpoae  of  putting  the  new 
iystem  In  motlm,  and  providing  fOr  the  elec- 
tion of  their  aucoessors  at  tiie  next  general 
deotlon.  Withont  such  power  was  rested  In 
the  legislator^  no  new  ooiml7  could  be  or- 
ganized, for  offloem  must  be  appointed  to 
make  the  necessary  arrangements  for  hold- 
ing the  electim  within  the  boundaries  of  the 
newly  created  county.  In  the  case  nt  State 
T.  Arrington,  IS  Ner.  412.  4  Pac.  73B,  the 
Option  before  the  conrt  was  as  to  the  power 
of  the  legislature  to  extend  the  terms  of  of- 
flcea  of  the  then  Incamb^ts  of  the  county 
assesaors'  4^ces  from  two  to  four  years.  In 
passing  upon  the  question,  the  court  adhered 
to  the  meaning  of  the  word  "elected"  as  de- 
find  the  conrt  In  State  Irwin,  bnt  tho 
court  held  that  "there  was  no  emergency 
or  apeolal  occasion  calling  fbr  extraordinary 
action  Ml  the  part  of  tiie  leglaULtor^**  and 
fliat  portion  of  the  act  extending  the  terms 
of  ttie  Incumbents  to  fbnr  years  was  held 
to  be  nnconstltattonal. 

The  respondent  admits  ttiat,  '*nndw  the 
oonstltntion,  the  ofllce  of  regmt  must  be 
filled  by  an  Section  ttie  people^  bnt  «m- 
tends  that  the  act  in  question  created  two 
new  offices  of  regent,  which,  as  soon  as  cre- 
ated, WNO  Taoant.  and  propor  to  be  filled 
pTOTlslonally  Iqr  titie  legidatlTe  appointment. 
In  order  to  set  the  new  system  of  the  state 
milTerslty  government  and  discipline  In 
op«atliHi.**  By  his  admission  that  the  con- 
stitution requires  that  the  regrats  shall  be 
dected  by  the  people,  It  seems  to  us  tiiat  the 
lespukdent  Tlrtnally  admits  that  he  Is  not 
entitled  to  discharge  the  duties  of  reg«it,  be- 
cause by  such  admission  he  takes  himself 
withont  the  rule  as  laid  down  in  the  case  of 
State  T.  Irwin,  and  falls  within  the  rule  as 
snnonnced  in  State  t.  Arrington.  In  flUs, 
1^  Increasinc  the  number  ot  regents  from 
diree  to  On,  the  legislature  was  not  inaugo- 
ratlng  a  new  system  of  goremment  for  the 
nnlTerrity.  bnt  merely  Increasing  the  nnmber 
of  regents  who  were  to  admlnlsta  the  affiUrs 


of  an  Institution  whlcli  had  theretofore  bwa 
contn^ed  by  tiiree;  and  there  Is  nothj:; 
contained  in  the  act  of  1S91  that  would  l: 
dicate.  or  lead  us  to  the  oon<dnsl<»i,  that  tb^.-- 
was  ai^  emergency  existing  at  the  date 
the  passage  of  the  act,  whereby  It  be-i:. 
necessaty  that  the  increased  number  whoiH 
be  Inducted  Into  office  prior  to  their 
by  the  people.  The  same  mle  does  not 
ply  In  the  case  under  consideration  tha- 
should  be  Invoked  In  cases  where  the  le;.;- 
lature  had  created  new  counties,  new  Jn^ 
<dal  districts,  or  new  state  Inatitatlona.  7b- 
aot  ct  ISftL  dU  not  oeate  a  new  aratjesa.  t 
merely  created  two  new  officers  to  assist  ibrr- 
others  who  had  been  dected  by  the  pe(^^ 
to  oonduct  the  affairs  of  an  Institution  wld= 
had  been  established,  and  the  system  Jnangs- 
rated,  years  prior  to  188L  When  new  co:d- 
tles  or  Judicial  districts  are  created,  or  a  be* 
atate  Instltatlui  estaUIshed,  St  becomes  n'^co- 
sary  that  offlcws  should  be  ^>ointed  to  or- 
ganise and  put  In  motion  the  county  fona- 
ment,  the  Judge  to  preside  In  tiie  dtetitet  az.1 
t  he  offlctti  to  control  the  afblrs  of  the  in.-iitD- 
tloa  under  such  laws  as  may  be  for 
the  gOTemmoit  of  Ihe  same.  Under  Oesr 
conditions,  an  emergency  exists,  and  the  leg- 
islature possesses  tiie  power  to  make  prs- 
Tlirional  appointments  to  pot  flie  new  ajt- 
tem  In  motion. 

We  nmclude.  therefore,  that  the  respond- 
ent Is  not  oititled  to  dlstibaixe  ttw  dntles  nt 
regent  of  the  state  unlToslty,  Iqr  reason  of 
the  fact  that  he  has  not  been  dected  to  tiist 
porititm  In  tiie  manner  provided  tor  br  i^' 
constitution  or  under  the  act  of  1887,  and  Uk 
Indgment  of  onstffl  mnOt  be  entered.  Ai 
whether  tiie  posons  who  «hall  be  ^Ktei 
governor  and  attorn^  geneiBl  at  the  gat- 
&al  election  to  be  bdd  In  the  mcmfli  of  No- 
vember, 1S94,  wIU  be  entitled  to  act  si  i^^ 
gents  of  the  state  nnlvendty.  It  la  mmeoo- 
sary  for  us  to  decide.  AD  that  we  tit 
called  upon  to  decide  Is  irtiethw  the  tespood- 
oit  Is  legally  entitled  to  discharge  the  datiea 
of  regait  at  this  time,  and  we  ssy  he  Is  not 

It  tMowB  that  the  ooort  erred  In  m- 
talnlng  the  demurrer  to  Hie  petition,  fur 
which  the  Judgment  of  the  district  court  it 
reversed,  with  lnstructi<m  to  said  oonrt  to 
overrule  the  demurrer,  and  far  fDrOiar  pr»- 
ceedlngs  not  Inconsistent  with  this  opInksL 

BBIiKNAPi  X.  concora. 

BIGBLOW,  J.,  (cottcnrrlng.)  Am  we  ban 
concluded  that  tiie  legislative  appolntmt«i 
under  wiith  the  respcndent  now  exm-Un  I 
the  office  of  regent  Is  null  and  void  by  m- 
son  of  conflict  with  the  constitution.  It  ij> 
unnecessary  to  pass  up<m  any  other  ques- 
tkm.  He  admits,  what  Is  dearly  the  esse, 
that  eventually  all  the  regento  most  be  eiei- 
ed  by  the  people;  but  he  claims  that  the  set 
of  1891,  appcdntlng  him.  merely  Incresaci 
the  number  of  regents  from  three  to  fln. 
wUdi  the  legislature  had  the  right  to  do; 


Digitized  by 


Nev.) 


STATE  e.  TOBBisTSON. 


873 


that  at  the  election  In  18&i,  when  the  peo- 
ple elect  a  new  attorney  general,  they  will 
also  elect,  ei  officio,  a  regent,  which  will 
comply  with  the  requirements  of  the  ccHistl- 
tutlon;  and  that  the  present  appointment  for 
the  balance  of  this  term  of  office,  which,  It 
will  be  noticed,  extended  over  the  election 
of  1892,  ts  simply  a  temporary  one,  for  the 
pTtrpose  of  patting  the  new  system  Into  op- 
eration, which,  under  the  case  of  State  t. 
Irwin,  5  NcT.  121,  the  legisiature  bad  power 
to  make.  Where,  as  In  that  case,  a  new 
county  Is  organized,  or  as  In  State  t.  Swlft^ 
11  NeT.  128,  a  municipal  corporation  Is  cre- 
ated. It  Is  necessary  that  In  some  manner 
a  set  of  officers  should  be  provided  prior 
to  the  holding  of  an  electitm,  for  there  can 
be  no  election  without  officers  to  hold  It. 
Although  without  incumbents,  the  offices 
hare  been  created,  and  this  presents  the  or- 
dinary situation  of  a  vacant  office.  Not- 
withstanding the  language  of  the  constitu- 
tion that  an  officer  shall  be  elected  by  the 
people,  which  must  be  generally  followed, 
it  could  hardly  hare  been  the  intention  that 
this  should  apply  under  any  and  all  chrcnm- 
stances;  for  It  takes  time  to  call  an  election, 
and  it  would  often  block  the  wheels  of  gov- 
ernment for  an  office  to  remain  vacant  until 
an  election  can  be  bdd,  and  the  result  as- 
certained, even  if  one  can  be  held  at  all, 
without  the  office  hebig  first  filled.  State  v. 
Snodgraas,  4  Ner.  624;  People  t.  Fiaher,  24 
Wend.  219;  People  r.  Snedeker,  14  N.  T.  62. 

nils  court  concluded  that  the  case  of  State 
v.  Irwin,  supra,  and  State  v.  Swift  supra, 
presented  some  of  the  excepted  Instances, 
and  the  appointments  there  questioned  were 
acccMxIlngly  upheld.  But  as  these  exceptions 
are  contrary  to  the  language  of  the  constitu- 
tion, and  only  to  be  Justified  by  the  exi- 
gencies of  the  situation,  this  principle  shotild 
not  be  extended  further  than  to  the  cases 
that  reason  forces  us  to  conclude  the  con- 
stitution makers  did  not  Intend  to  be  brought 
within  the  general  rule  that  the  Incumbent 
of  the  offlcG  must  be  elected.  The  exception 
should  not  be  extended  to  the  creation  and 
fllllQg  of  unnecessary  vacancies,  nor  should 
the  appointments  so  authorized  be  allowed 
to  extend  beyond  the  time  when,  in  the  reg- 
ular cotirse  of  Sections,  tbey  can  be  filled 
by  the  people. 

In  the  case  of  State  v.  Arrlngton,  IS.  Ner. 
412,  4  Pac  735,  the  legislature  of  1883  had 
provided  that  the  terms  of  the  assessors, 
which  were  then  but  two  years,  should  be 
extended  to  fbur  years,  that  the  first  elec- 
tion for  assessor  under  this  law  should  take 
place  In  1886,  and  that  the  terms  of  the  as- 
sessors then  tn  office  should  be  extended 
over  the  next  election,  and  up  to  January, 
1887.  It  was  sought  to  justify  this  legisla- 
tive  appointment  upon  the  same  ground 
urged  here,  that  the  legislature  had  the 
power  to  make  It,  for  the  purpose  of  putting 
the  new  system  Into  operation.  The  court, 
bower er,  said,  speaking  of  the  cases  already 


dted  here:  "We  do  not  deny  that  tJie  legis- 
lature may  make  provisional  appointments, 
If  necessary,  in  order  to  put  a  new  system 
Into  operation.  Offices  that  must  be  per- 
manently filled  by  an  election,  in  cases  of 
emergency  may  be  provided  for  temporarily 
by  other  means.  The  constltutlonnl  man- 
date does  not  apply  to  such  exceptional 
cases.  State  v.  Irwin  shows  that  certain  par- 
ties were  named  as  county  officers  in  the  bill 
creating  the  county  of  White  Pine,  to  hold 
until  the  next  genial  dection.  Irwin  was 
designated  as  sherllf.  The  court  hdd  that 
the  statute  did  not  violate  that  part  of  the 
constitution  which  requires  county  officers  to 
be  elected  by  the  people,  because  the  office 
was  filled  only  temporarily  by  the  legis- 
lature, until  the  next-  genial  election,  and 
that  the  constitutional  mandate  did  not  ap- 
ply to  cases  of  emerg«icy  or  special  occa- 
sion. Such  Is  the  undoubted  law,  but  It 
does  not  apply  to  the  statute  under  consld- 
eratlon.  In  this  case  there  was  no  emer- 
gency or  si>eclal  occasion  calling  for  extraor- 
dinary action  on  the  part  of  the  legis- 
lature. The  several  Incumbents  of  the  office 
bad  been  elected  for  two  years,  under  a  gen- 
eral law  which  required  their  successors  to 
be  elected  by  the  people  at  the  general  elec- 
tion in  1884.  Before  the  explrati(m  of  the 
term  for  which  they  were  elected,  there 
would  be  a  general  election,  at  which  their 
successors  could  be  elected  in  the  manner 
and  form  provided  by  the  omstltutlon.  If 
it  was  desirable  to  change  their  terms  of 
office  from  two  to  four  years,  still  there  was 
nothing  to  hinder  the  electlcm  ef  their  suc- 
ceaaon  at  the  general  election  in  1884."  Tbls 
language  undoubtedly  states  the  law,  and 
is  decisive  of  the  case  in  band.  The  doc- 
trine of  Stete  V.  Irwin  does  not  apply  h^e, 
because,  first,  there  was  no  special  occa- 
sion or  emergency  that  Justified  or  called 
for  the  legislative  appointment  of  ^  new 
regent.  There  was  a  board  of  regents  al- 
ready In  existence,  presumably,  at  least,  able 
and  willing  to  discharge  the  duties  devolv- 
ing upon  them.  If  It  was  proper,  and  the 
legislature  had  the  i>ower,  to  Increase  the 
number  of  regents,  still  there  could  hare 
been  no  crying  necessity  for  its  being  done 
before  the  next  election.  The  affairs  of  the 
tmirerslty  could,  In  the  mean  time,  be  at- 
tended to  by  officers  elected  by  the  people, 
and  whom  they  must  hare  thought,  when 
they  elected  them,  fully  capable  of  so  doing. 
It  Is  not  the  case  of  an  office  that  must  be 
filled  before  the  public  business  can  go  on. 
Secondly.  No  such  spedal  occasion  or  emer- 
gency could  possibly  exist  longer  than  to 
the  next  election,  at  which  time  the  office 
could  be  regularly  filled  by  the  i>eople.  This 
must  certainly  be  so,  unless  we  admit  that 
there  is  some  peculiar  connection  between 
the  office  of  attorney  general  and  that  of  re- 
gent that  makes  It  necessary  that  each 
should  be  filled  by  the  same  Incumbent, 
which  thers  Is  no  reason  to  mippoee  Is  tiie 
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<maK.  To  bold  otherwise  would  be  to  make 
the  unlTenity  the  football  of  the  legislature. 
If  this  aMKXntmeiM;  extoiding  oyw  nearly 
four  years.  Is  ralid,  there  is  notUng  to  pre- 
vent the  n^  legislature,  if  the  composition 
-of  the  board  does  not  suit  them,  from  mak- 
ing all  the  other  state  officers  ex  officio  re- 
-gmts.  There  Is  no  reason  to  suppose  that 
the  power,  once  admitted,  would  stop  with 
them,  but  might  extend  to  county  offices 
end  to  others.  But  if.  In  accordance  with 
the  requirements  of  the  oonstitutton,  we  bold 
-^hat  the  regents  must  be  elected  by  the  peo- 
^e,  this  places  the  Institution  upon  a  sure 
safe  foundation,  that  should  eventually 
lead  to  the  careful  scannlns  of  candidates, 
4md  the  election  o£  the  beet  men  toe  the 
;0osltlon.   I  aoncDT  in  the  Judgnmt. 


EXEINSORGB  et  ax.  t.  BOHSB. 
<Sapceme  Conrt  of  Oregon.    Nor.  20,  1803.) 
^BqmTT— Bmohkawow  or  Cohtsaots— FLunnre 

1.  To  entitte  a  iiarty  to  have  a  written  oon- 
^xact  reformed  the  complaint  must  show  that 
"Some  relation  of  triut  aad  coDfideoce  existed 
lietween  the  partiet,  or  that  there  was  fraud  or 
•misr^iMsentation,  or  that  the  means  of  knowi- 
-edge  as  to- the  terms  and  condttioDB  were  not 
-equally  accessible  to  both  parties. 

2.  To  Jastify  reformation  of  a  cootract  the 
-evidence  must  dearly  and  satisfactorily  show 

that  there  was  a  motual  mistake,  or  a  mistake 
on  the  part  of  plaintiff  accompanied  by  fraud  on 
the  part  of  defendant,  or  by  such  acts  on  hia 
part  as  would  clearly  be  ineqaitable  between 
■ike  parties.* 

Appeal  from  circtilt  court,  Multnomah 
•^ounly;  M.  O.  Munly,  Judge. 

Suit  by  Fred  Klelnsorge  and  wife  against 
Joseph  Uohse  to  reform  a  lease.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Modified. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  MOORE.  J.: 

This  Is  a  suit  to  reform  and  enforce  a  writ- 
ten lease  of  real  property.  The  facts  show 
^that  the  plaintiff  F.  Klelnsorge,  on  February 

1^2,  was  the  ownar  and  in  the  possession 
of  II  tract  of  land  In  South  Portliind,  Or., 
•contalnlog  4.03  acres,  In  or  nesr  the  center 
-of  which  was  his  dwelling  house  with  a 
:path  from  It  to  the  macadam  road  on  the 
-oast,  and  a  pipe  laid  from  a  spring  near  the 
west  end  of  said  tract'  to  the  house,  that 
supplied  water  for  Irrigating  a  garden  and 
■for  domestic  purposes.  The  plaintiff  leased 
said  tract  to  the  defendant  for  a  term  of 
five  yeiirs,  to  be  used  as  a  concert  garden, 
.  and,  after  the  latter  liad  commenced  to  Im- 
prove It  by  building  a  high  board  fence 
■around  that  part  lying  in  front  of  said  dwell- 
ing, and  to  erect  a  pavilion  thereon,  he  de- 
sired an  extension  of  the  term,  and  the  plain- 
tiffs thereupon  executed  and  delivered  to  him 
the  following  lease:  "This  agreement,  be- 
Ttween   Fred.   Klelnsorge  and  Katharlna 


Kl^Moocge,  his  wife,  of  tlM  flnt  part,  and 
Joseph  Bohse,  of  the  second  part,  all  of  Pul- 
ton precinct  of  the  city  of  Pwtlaiid.  Orecoo, 
witnesseth  that  the  said  Fred.  Kleinaorct 
and  Katharlna  Klelnstnrge,  his  wife,  in  ca«- 
slderaUon  of  the  covenants  of  Uie  said 
Joseph  Kohse,  (bis  executors  or  adminis- 
trators,) dotb  hereby  lease  unto  tlie  said 
Joseph  Bohse,  his  executors  or  adminis- 
tratOTS,  from  the  fifth  (5th)  day  of  Febmaiy. 
A.  D.  1892,  until  the  fifth  day  of  Febroary. 
A.  D.  1902,— that  is,  for  the  term  of  toi  (Itfi 
years,— the  following  described  premises,  t» 
wit:  Foot  (4)  acres,  ot  leas,  of  ground  aad 
fruit  trees  thereon,  to  be  used  aa  a  pastmv 
(u-  as  a  concert  garden,  at  the  discretloo  ot 
the  said  Joseph  Bohse^  The  said  Joee^ 
Rohse  agrees  to  make  room  for  street  pir- 
poses.  If  so  directed  by  the  coancU  of  the 
city  of  Portland,  without  clalmlos  any  dam- 
age therefor.  The  said  Joseph  Bohse  alM 
agrees  to  pay  such  an  increase  of  the  taxes 
on  said  property,  which  being  above  and 
over  the  amount  now  paid  by  Fred.  Kleia- 
sorge.  After  the  expiration  of  the  first  five 
(6)  years,  Joseph  Rohse  agrees  to  pay  all 
taxes.  Said  Joseph  Rohse  further  ajtiiMS  to 
pay  such  street  improvement  aa  may  be 
deemed  necessary  on  the  present  atreeo^ 
The  rent  to  be  paid  at  mimthly  payments  of 
twenty-five  ($25.00)  dollars  pv  month  for 
the  first  three  (3)  years,  and  thirty-five  $35.- 
00)  dollars  for  the  remaining  seven  (7)  years. 
This  monthly  rent  must  be  paid  on  or  beftve 
the  twentieth  (20th)  of  each  month,  or  this 
lease  shall  be  void.  And  said  Joseph  Bohse 
furthw  agrees  to  retom  said  premises  at  the 
expiration  of  said  time  In  aa  good  order 
and  condition  as  they  are  now  in,  reasonaUe 
wear  and  tear  and  unavoidable  casualties 
excepted."  This  was  dated  February  5.  ISSC 
signed  by  the  parties,  and  duly  vrttaessed 
and  acknowledged.  Mr.  KlelnscH'ge,  on  May 
2,  1802,  went  to  the  mines  in  eaatem  Wasb- 
ington,  leaving  his  wife  In  possession  of  the 
dwelling  house,  forwhoseaccommodatkn  the 
defendant  placed  locked  gates  In  the  high 
board  fence,  furnished  her  with  keys  therpto. 
allowed  her  to  use  the  path  from  the  bouse 
across  his  concert  garden  to  the  macadam 
road,  and  permitted  her  to  occupy  the  dwell- 
ing until  February  S,  1893,  when  he  placed 
other  locks  on  the  gates,  and  refuse^l  to 
furnish  her  with  keys  to  them,  whereupon 
this  suit  nas  commenced,  to  enjoin  him  fruui 
tntei>fcrlng  with  her  possession  and  to  re- 
form the  lease.  The  plaintiffs  allef^e  that  it 
was  understood  and  agreed  that  said  dwell- 
ing and  inclosed  garden,  85  by  116  fef  t,  sur- 
rounding the  house,  together  with  the  r;;;ht 
of  way  across  the  concert  garden  to  the 
macadam  road,  and  the  right  to  use  the 
water  from  the  spring  for  irrigating  said 
garden  and  for  domestic  purposes,  should 
be  reserved  to  them  by  the  terms  of  said 
lease;  but  that  the  defendant  caused  tb? 
foregoing  lease  to  be  prepared,  and  r^e 
seated  to  them  that  It  was  In  acoordanm 
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rlth  their  agnement,  and  they,  Telylng  upon 
nch  representatlona,  were  thereby  Induced 
o  execute  It,  and  did  not  discover  the  de- 
ects  and  omlssionB  until  Jnst  before  this 
nit  was  commenced;  that  said  lease  does 
lot  contain  all  the  agreements  of  said  oon- 
ract,  and  that  they'  believe  the  defendant 
raudulently  obtained  tbelr  signatures  to  it, 
veil  knowing  It  to  be  defective.  The  de- 
endant  denied  the  matmlal  alleftatlons  of 
he  complaint,  but,  as  the  lease  failed  to  de- 
icrlbe  any  property,  he  admitted  that  there 
vfls  a  mutual  mistake  in  this  regard,  and 
Ldopted  the  description  of  the  property  as 
riven  in  the  complaint,  and  prayed  that  the 
ease  be  reformed  so  as  to  contain  a  correct 
lestription  of  the  leased  premises;  and  the 
»use,  being  at  Isane,  was  tried  by  the  court, 
ind  a  decree  reforming  said  lease  as  prayed 
'or  by  the  plaintiffs  was  rendered,  from 
vbich  decree  the  defendant  appeals. 

Bd.  Mendenhall,  Jas.  F.  Watson,  and  E.  J. 
Iifendenball,  for  appellant.  B.  W.  Bingham 
ind  Clarence  Avery,  for  respondents. 

MOORB,  J.,  (after  stating  the  facta.)  Does 
lie  foregoing  lease  express  the  Intention  of 
:he  parties  to  the  contract?  Is  the  quesUon 
presented  by  this  appeal  To  entitle  a  party 
:o  have  a  written  contract  reformed  by  a 
;ourt  of  equity  the  complaint  mnst  show  that 
lome  relation  of  trust  or  confidence  existed 
jetween  the  parties  to  It,  or  that  there  was 
^nd  or  misrepresentation,  or  that  the 
neans  of  knowledge  as  to  the  terms  and  con- 
litions  were  not  equally  open  and  accessi- 
ble to  both  parties.  Archer  v.  Lumber  Co., 
Or.)  83  Fac.  Rep>  526.  The  complaint  herein 
8  fonnded  upon  the  alleged  frandnlent  rep- 
■esentatlons  of  the  defendant,  but  does  not 
ill^  that  any  relation  of  trust  or  confidence 
sxisted  between  the  parties.  In  Hawkins  t. 
Hawkins.  SO  OaL  SSB,  It  was  held  that  where 
iie  complaint  did  not  allege  that  any  rela- 
jon  of  especial  trust  or  confidence  existed 
)etween  the  parties  to  the  contract  or  that 
lie  means  of  knowledge  as  to  the  terms  and 
conditions  of  the  writing  were  not  equally 
tpen  and  accessible  to  both  parties,  a  demor- 
■er  was  pK^^ly  sustained.  Upon  the  ques- 
Ion  of  misrepresentations  by  the  defendant 
ta  to  the  contents  of  the  lease,  the  plalntiJTs 
!o  not  testify  that  he  or  any  other  person 
old  them  that  It.  as  iwepared,  cental Ded  all 
>r  any  of  the  terms  or  conditions  agreed  np- 
m,  and  there  is  not  one  particle  of  evidence 
n  the  record  to  support  the  allegation  to  that 
•ffect  In  the  complaint  The  answer,  howev- 
er, having  admitted  that  there  waa  a  mutnal 
nistake  In  the  description  of  the  premises, 
nakes  it  proper  to  consider  the  evidence  for 
lie  purpose  of  ascertaining  the  terms  and 
•ondltlons  of  the  contract  agreed  upon  by  the 
lartica.  20  Amer.  &  Bng.  Bnc.  Law,  T20,  and 
ra^es  cited.  The  evidence  shows  that  the 
jlulntllEa  and  defendant  as  well  as  most  of 
iteir  wltamm,  are  Germans,  and  that  the 


plaintiffs  are  old.  and  4o  not  well  nnderatand 
the  Bnglish  language;  that  lir.  Kleiasorge 
went  with  the  defendant  to  the  office  of 
Messrs.  Rlckard  &  Oliloff,  neither  of  whom 
be  was  acquainted  with,  where  Mr.  Rickard 
prepared  but  one  copy  of  the  first  lease  at 
Mr.  Klelnsorge'a  dictation,  and  when  exe- 
cuted it  was  delivered  to  Mr.  Rohse.  The 
date  of  its  execution  ia  uneertaln,  the  plaln- 
tifl  teetb^lng  that  tt  waa  Fettfuary  B.  1892, 
while  Mr.  Rlckard,  who  Is  not  positive, 
thlabfl  it  was  stHue  time  during  the  previous 
Baooth.  On  the  day  of  its  date  ptaintifl  F. 
Elelnsorge  executed  and  delivered  to  the  de- 
fendant an  instrument  written  In  the  Ger- 
man langusge,  which,  being  translated,  reads 
as  follows:  "Fultcm,  Oregon.  Feby,  8th,  1802. 
I,  the  undersigned,  testify  hereby  that  the 
first  monthly  payment  ot  925  between  the 
5th  and  20th  of  June  begins  for  the  year 
1^2  between  the  &tb  and  20tb,  1892;  also 
no  payments  between  the  months  In  this 
year.  [Signed]  F.  Elelnsoi^"  The  plain- 
tiff F.  Kleinsorge  testified  that  upon  consul ta- 
tlon  with  his  wife,  after  the  first  lease  was 
executed,  they  concluded  that  the  def^dant 
would  be  compelled  to  expend  large  suma  of 
men«y  In  preparing  the  groonds  for  a  con- 
cert garden,  and  that  he  could  not  derive  any 
benefit  therefrom  until  this  work  waa  com- 
pleted, and  that  to  aid  and  encourage  him  in 
prosecuting  the  work  this  inetrum^t  was  ex- 
ecuted. The  defendant  testified  that  the 
plaintiff,  after  the  lease  was  executed,  offered 
to  pay  him  |75  if  he  would  pmnlt  Mrs. 
Kleinsorge  to  remain  In  the  dwelling  house 
and  use  the  small  gardoi  for  the  term  of 
one  year,  to  which  he  agreed,  and  that  the 
receipt  was  given  In  settlement  thereof,  and 
that  in  pursuance  of  this  agreement  he 
placed  gates  In  the  high  board  fence  for  her 
accommodation,  and  allowed  her  to  occupy 
the  house  and  garden  for  one  year.  The 
plaintiff  further  testified  that  when  the  de- 
fendant desired  an  extension  of  the  terms 
of  the  lease  be  sent  Mr.  Ohloff,  whose  part- 
aer  had  prepared  the  first  lease,  to  see  Um 
about  It  and  that  he  told  Mr.  Ohloff  he 
wotdd  not  lease  the  house  and  garden,  and 
that  Mr.  Ohloff.  who  is  a  surveyor,  told  him  be 
ought  to  have  the  premises  surveyed,  but  be- 
cause of  his  lack  of  means  It  was  not  done; 
that  about  two  weeks  after  this  request  was 
made  the  defendant's  wife  notified  plaintiff 
that  Mr.  Ohloff  had  come  to  prepare  a  new 
lease  of  the  property,  and  that  he  told  the  de- 
fendant and  bis  wife  that  he  would  not  lease 
the  house  and  garden.  The  defendant  admits 
that  the  plaintiff  made  this  statement  but  says 
he  told  the  plaintiff  at  the  time  that  be  bad  no 
use  for  the  property  with  them  in  possession 
of  the  house,  and  ttiat  this  claim  had  been 
the  cause  of  their  previous  trouble.  Mr.  Oh- 
loff testified  that  he  copied  the  description 
from  the  first  lease,  and  that  finding  it  in- 
sufficient he  requested  the  i^alntlff  to  pro- 
cure his  deed,  that  he  might  correctly  do- 
■cribe  the  proper^,  bat  that  both  partus 
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clairaeij  that  It  was  sufflclent,  whereupon  he 
wrote  it  at  the  dlctfition  of  the  plaintiff,  who 
told  him  he  was  leasing  all  the  property  to 
the  defendant,  and  when  it  was  completed  he 
read  it  in  tbe  English,  and  explained  its 
terms  In  the  German  language;  that  the 
plaintiffs  thereupon  signed  it  in  the  presence 
of  the  witnesses,  and  acknowledged  Its  exe- 
cution. A  duplicate  copy  of  the  new  lease 
was  then  prepared  and  delivered  to  Mr. 
Kleinsorge,  and  the  old  one  destroyed  by  Mr. 
Rohse.  Mr.  Kleinsorge  testified  that  he  did 
not  understand  the  terms  of  tlie  lease  when 
road  by  Mr.  Ohloff.  and  5Irs.  Kleinsorge  tes- 
tified that  she  understood  only  that  part  of 
the  lease  which  provided  for  the  payment  of 
rent  Some  testimony  was  given  which  tend- 
ed to  prove  that  Mr.  Kleinsorge  Intended, 
when  he  rented  the  property,  to  go  to  the 
mines,  and  that  his  wife  was  expected  to  live 
with  a  married  daughter  in  Portland,  Or. 
Several  witnesses,  most  of  whom  were  in  the 
defendant's  employ,  testified  that  Mr.  Klein- 
sorge told  them  that  he  had  rented  the  whole 
tract  to  the  defendant  It  also  appears  that 
Mr.  Kleinsorge,  after  he  had  leased  the  proi>- 
erty,  worked  about  three  weeks  for  the  de- 
fendant, assisting  him  in  building  fences  up- 
on the  leased  premises,  for  which  he  made 
no  charge  and  received  no  compensation. 

Grouping  the  facts  and  circumstances,  we 
find  the  following  in  support  of  the  plain- 
tiff's contention:  The  evidence  of  Mr.  Klein- 
sorge as  to  the  transnction;  the  fact  that  he 
leased  four  acres  or  leas,  when  he  owned 
more;  the  circumstance  that  the  defendant 
placed  gates  In  the  high  board  fence  for  Mrs. 
Kleinsorge's  accommodation,  and  permitted 
her  to  remain  in  possession  of  the  house  and 
garden;  and  that  Mr.  Kleinsorge,  without 
any  compensation  therefor,  woriied  for  about 
three  weeks,  assisting  the  defendant.  In  addi- 
tion to  the  donation  of  three  months'  rent. 
Opposed  to  this  we  And  the  testimony  of 
Frank  RIckard  thaf  the  first  lease  contained 
no  reservation;  that  the  new  lease  provided 
for  an  Increased  amount  of  rent,  contained 
no  reservation,  and  the  strong  presumption 
that  it  expresses  the  Intention  of  the  parties; 
the  testimony  of  Mr.  Ohloff  that  no  reserva- 
tion was  claimed  by  Mr.  Kleinsorge  at  the 
time  the  lease  was  executed,  and  that  he  told 
him  at  that  time  he  was  leasing  the  whole 
premises;  the  denial  of  the  defendant  and 
the  testimony  of  several  witnesses  that  Mr. 
Kleinsorge  stated  to  them  that  he  had  leased 
to  the  defendant  all  his  property;  and  the  re- 
ceipt for  $75.  The  trial  court,  by  seeing  the 
witnesses  and  hearing  them  testify,  certainly 
had  a  better  opportunity  for  Judging  their 
character  and  the  weight  of  their  evidence 
than  this  court  can  possibly  possess  from  an 
inspection  of  the  record,  and  yet  we  do  not 
think  the  plaintiffs  have  established  their 
case  by  the  convincing  evidence  required  in 
such  cases,  but,  on  the  contrary,  it  affirma- 
tively appears  from  the  record  that  the  equi- 
ties are  clearly  with  the  defendant   The  evi- 
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Appeal  from  district 
Prank  Henry,  Judge. 

Action  by  Sophia  W 
against  Hattle  M.  Joy 
Judgment  tor  plaintiff^ 
denying  a  new  trial. 
Modified. 

Statement  of  the  eta 
Uverlng  the  opinion: 

This  action  is  brough 
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from  date.  A.  R.  J07  was  «d  attorney  at 
law  at  tivlncBton,  Park  county,  Mont  B» 
claims  that,  as  a  result  of  nevotlatlona  and 
correspondeoce  during  October,  1890,  with 
McLoughlln,  he  bought  this  note  and  mort- 
gase  tor  $650^  and  that  he  assigned  the  same 
to  his  wife.  On  October  21,  she,  hw 
attorneyt  A.  B.  Joy*  commenced  ui  action  in 
the  district  eoort  at  Park  county  for  Uw 
collection  of  said  note  and  fCreclasnre  of  the 
mortsoge.  The  complaint  In  that  action  was 
the  ordinary  one  In  such  a  suit  It  alleged, 
among  other  ihlugs,  that  plaintiff  was  tbe 
owner  and  bolder  of  said  note  and  mort- 
gage. Summons  was  served  October  21st 
On  the  same  day,  and  at  once,  Wetssteln 
went  to  Joy,  tatSi  offered  to  pay.  If  the  claim 
tor  attorney's  fees  was  remitted.  TUs  was 
agreed  to.  He  went  to  his  bank,  and  be 
and  J>.  A.  McCaw,  casblor  of  the  bank,  went 
to  the  derk  <if  the  court,  uid  gare  to  blm 
McCaw's  caahliar*s  check  tor  $671.8%  Instruct- 
ing the  dwk  to  give  the  same  to  Joy  when 
Joy  dismissed  the  action.  This  was  done 
the  next  day.  These  facts  appear  by  the 
proceedings  and  erldenoe.  Almost  at  once 
(It  does  not  appear  by  the  record  Just  when) 
Wetzst^  demanded  from  Joy  the  r^uzn 
of  this  money,  whltih  was  refused.  Weti- 
Btdn  thai  commoiced  tbls  action  against  the 
Joys,  ^e  complaint  In  this  action  sets 
forth  the  making  of  the  note  and  nuHlgage 
by  the  Wetsstelns  to  McLoughlln,  and  the 
bringing  of  the  action  against  the  Weta- 
sMns  abore  described.  It  also  sets  fwth 
that  the  complahit  in  Joy  t.  Wetssttfn  at 
leged  that  the  note  and  mwtgage  had  been 
aaslgned  by  McLoughlln  to  Hattie  M.  Joy, 
and  that  she  ms  the  ownw  and  bidd»  vt  Uie 
same  The  complaint  herein  also  states  that 
Allan  B.  Joy.  agent  of  Hattie  M.  Joy.  stated 
to  Mentor  Wetssteln  the  same  facts  as  wwe 
set  ont  In  the  complaint  In  Joy  v.  Wetssteln. 
The  complaint  facrdn  uys  further  that  plaln- 
tlflb  beUere  the  allegatirais  of  the  complaint 
In  the  othcor  caa^  and  the  caaresponding 
BtatemoitB  <tf  A.  B.  J<i7>  utd  that  the  plaln- 
tlffs  wcfe  induced  thereby  to  pay,  and  did 
pay,  $671.86  to  Hattie  M.  Joy.  Tbls  com- 
Idalnt  thai  alleges  that  the  aUegatkms  of 
Hattie  M.  Joy's  complaint,  and  the  state- 
ments of  A  B.  Joy  tbat  Hattie  U.  Joy  was 
the  ownCT  of  the  note  and  mortgage  by  as- 
sll^nment,  were  false,  and  known  to  be  false 
to  the  Joys,  and  made  with  intent  to  de- 
ceive; and  woe  not  known  to  the  plaintiffs 
to  be  falser  bat  were  beliered  by  tb«n  to 
be  true,  ^nie  oomphUnt  herein  says  that  la 
fact  the  note  and  mortgage  were  never  as- 
signed to  the  JoyOf  am  had  Ji^^  any  rli^t 
to  collect  the  mme.   It  further  says  that 

th*>reafter.  aa  tba  dv  of  Octobor.  1890, 

plaintiff,  Sophia  Wetssteln,  herein,  was  oblig- 
ed to  pay  to  McLon^iUn  the  amount  dtie  on 
said  note,  to  wit,  9672.06.  The  complaint 
demands  Judgment  fbr  9671.86.  The  Joys' 
answer  ta  this  case  seta  ont  that  A.  B.  Joy 
did  ta  fact  boy  the  note  and  mortgage  from 


McLont^illB,  and  aaslgned  It  to  his  wlfe^  and 
that  she  was  the  owner  and  bolder  thereof 
when  she  brought  the  actloa  of  Joy  t.  Wets- 
steln. At  the  close  of  the  trial,  and  aftw 
the  Introduction  of  evldeiue  by  both  sldeSi 
plaintlflb  moved  tiie  court  to  direct  a  rerdlet 
for  ndalntifCs  on  the  ground,  in  effect  that 
defimdants*  evidence  showed  the  truth  of  aU 
the  material  allegations  of  ttie  complaint 
This  motion  was  granted.  The  court  in- 
structed the  Jury  accordingly,  and  a  verdict 
wns  found  for  plalntlffia  for  9671.86.  Defend- 
ants' motion  for  a  new  trial  was  denied. 
They  appeal  from  that  order  and  from  the 
Judgmwt  The  error  assigned  Is  tbe  actlim 
of  the  court  in  Instructing  the  Jury  as  above 
noted. 

Allan  B.  Joy,  H.  J.  Miller,  A  J.  Campbell. 
John  T.  Smith,  and  W.  E.  Cnllen,  for  aK>el- 
lanta.    Savage  &  Day,  for  reep<«idents. 

DB  WITT.  J.,  (after  stating  the  facta.) 
The  action  of  the  district  court  In  Instruct- 
ing the  Jury  to  find  for  tbe  plaintiffs  was, 
in  effect  to  take  the  case  away  from  the 
constderatitm  of  the  Jury,  and  for  the  court 
to  find  that  plaJntUSi  bad  Introduced  testi- 
mony tending  to  prove  the  material  allega- 
tlona  of  the  onuplalnt  and  that  defendants 
had  not  introdnced  testimony  tadlng  to  con- 
tradict the  plalntlCb,  or  tending  to  establlsb 
tbdr  defense.  The  actlm  of  the  comrt  was 
in  the  nature  of  a  nonsuit  of  the  defoise,  to- 
gether with  a  holding  that  tbe  facts  made  a 
cww  for  tbls  plaintiff.  There  Is  no  material 
cfmflict  In  tbe  testlnumy.  We  will  state  it 
as  contained  In  the  record,  and  thok  deter- 
mine whether  It  Justified  tbe  action  (tf  the 
oomt  About  Octtrtw  4th.  at  Uvlngston, 
McLoughlln  Infonned  Joy  that  he  hdd  the 
note  and  mortgage  (tf  the  Wetatelns.  It 
seems  that  McLoughUn  wished  to  dl^Mse  of 
It  There  was  thm  due  9121.86  Interest 
Joy  ofltered  96B0.  which  waa  tiie  Caca  Thla 
was  accepted,  and  McLouj^iUn  told  Joy  to 
send  the  money  to  Mlsaoula.  Joy  did  not 
do  so  for  a  week.  He  then  wrote  to  Mc- 
liOni^iUn  at  Missoula,  and  asked  him  If  he 
was  still  wlllta^  to  take  his  offer  tor  13ie 
note.  McLoughlln  replied  on  October  15th 
as  foUowa:  "Yours  of  the  12th  received. 
In  reply  will  say  that  you  may  send  me  the 
draft  for  9fiG0.  and  take  up  the  note  and 
mortgage"  On  October  17th  Joy  sent  to  Mc- 
Loo^kim,  at  Mlssouht  his  check  for  this 
amount  9500,  with  his  letter  accepting  the 
proportion,  and  requesting  McLoughlln  to 
forward  titie  note  and  mortgage  and  an  as- 
algnmoit  It  does  not  appear  that  McLough- 
lln at  that  time  or  ever  retracted  bis  offer 
of  October  12th.  The  method  of  payment 
by  Joy's  check  was  satisfactory  to  BlcLough- 
Un.  No  objection  waa  ever  made  by  him  to 
the  method  of  payment  but  tbls  che<^  came 
ba<A  to  Joy;  it  does  not  appear  when,  or 
from  whom.  It  was  not  collected  by  Mc- 
Loughlln.  It  does  not  appear  that  it  waa 
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returned  before  October  22d.  The  note  and 
mortgage  never  came  to  J07  from  McLough- 
Un.  They  did  come  to  D.  A.  McCaw,  cash- 
ier of  the  National  Park  Bank  of  Living- 
ston, on  the  morning  of  October  22d.  This 
was  the  day  after  Wetasstein  had  paid  taito 
oonrt,  In  the  presence  of  McOaw,  the  Mc- 
Caw cashier's  chedt  to  satisfy  the  note. 
Wetzsteln  said  that  he  understood  the 
note  and  mortgage  were  In  the  bank  tat 
c(^ectIon  when  he  paid  Joy  on  October  21st 
Now,  McCaw  had,  at  the  Instance  of  Wetz- 
steln, on  October  18th,  written  to  McLough* 
lln,  at  Missoula,  for  the  note  and  mortgage, 
and  Wetzsteln  bad  deposited  with  him,  Mc- 
Caw, $680,  to  be  paid  to  McLoughlln  wh-m 
he  delivered  the  note  and  mortgage.  It 
seems  that  this  Wetzsteln-McCaw  matter 
was  unknown  to  McLougblin,  at  least  prior 
to  his  receipt.  If  he  did  receive  It,  of  Mc- 
Caw's  letter  of  the  18th.  This  letter  was 
one  day  later  than  the  letter  of  Joy  to  Mc- 
Lougblin sending  the  $550.  At  one  place  in 
his  testimony  McOaw  says  that  be  sent  the 
money  to  McLonghlin  on  the  18th,  and  again 
It  appears  that  he  sent  It  on  the  receipt  of 
the  note  and  mortgage,  oa  the  22d.  In  any 
event,  Wetzsteln  had  deposited  the  amount 
wiih  him  for  the  note  and  mortgage  before 
he,  Wetzsteln,  paid  Joy  on  the  21st  Now, 
Wetzsteln  claims  that  after  paying  Joy  be 
was  obliged  to  pay  the  amount  a  second 
time,  to  McLoughlin.  As  the  evidence  in 
the  case  appears,  he  was  not  obliged  to  do 
anything  of  the  kind.  Joy  told  him  not  to 
pay  to  the  bank  or  McLoughlin;  that  he 
(Joy,— or  Mrs.  Joy)  owned  the  note,  and  he 
would  give  him  (Wetzsteln)  a  $10,000  bond 
to  protect  him.  McCaw,  bank  cashier,  did 
not  require  Wetzsteln  to  pay  the  note.  The 
fact  is  that  Wetzsteln  manifested  uncommon 
assiduity  in  rushing  to  pay  his  note  a  second 
time,  when  no  one  was  pushing  the  payment, 
and  the  person  to  whom  he  had  already  paid 
offered  him  abnndant  Indemnity.  Wetzsteln 
exhibited  a  fever  of  liquidation,  which  is  as 
mkusnal  generally  as  It  Is  inexplicable  In 
tills  case.  McCaw's  conduct  also  is  extraor- 
dinary. He  prepared  his  cashier's  checlit 
and  went  with  Wetzsteln  to  the  clerk  of  the 
court,  to  pay  the  note  on  the  Joy-Wetzstein 
suit  He  did  this  when,  as  he  says,  he  had 
sent  to  Missoula  for  the  note  and  mortgage 
at  Wetzsteln's  request,  and  when  he  had, 
as  he  says,  Wetzsteln's  mon^  bi  his  bank 
to  pay  McLonghlltt  for  the  note  and  mort- 
gage. 

Now,  this  iieculiar  condition  of  acts  and 
facts  plaintiff  claimed  before  the  district 
court  estaUished  his  cause  of  action  against 
d^endant;  that  la,  that  defendant  Hnttie 
M.  Joy  was  not  the  owner  or  holder  of  the 
note  and  mortga^  when  she  commenced 
the  action  to  f(H«close.  The  court  to(A  this 
view,  and  ruled  accordingly.  But  we  are  oi 
opinion  that  there  was  not  evidence  to  sus- 
tain this  poiMtlon.  The  ccutract  between 
Jsjy  and  McLoasUIn  Is  drawn  in  evidence, 


and  also  the  payment  by  Joy  t»  McUooghlta 
of  the  $550,  by  a  method  whS<A  was  wfthts 
the  ctmtemplatlon  of  the  parties,  and  not  ofr^ 
Jected  to  by  McLonghlin.  Ta  be  nuc,  the 
ciieck  of  Joy  to  McLoughlin  came  b«ck 
Joy,  but  not  before  Welawtein   had  pa^^ 
Jfjiy.  McLoughlin  is  not  In  fXMirt  In  tbix  ca<* 
denying  the  mwirtTig  of  the  cootract,  wLi± 
Joy  teetlfled  was  made  betweea  MzoBelf  xod 
McLoughlin.  But  this  diligent  debtor,  Wrtv 
stein,  takes  It  upon  himself  to  say  tbat  lk» 
Joy.McLoughHn  contract  was  not  made.  Is 
his  anxiety  to  interpret  or  deny,  ratha-. 
contmct  of  ottier  parties,  he  accentoate^  tat 
views  by  forcing  his  money  onto  McLougb- 
lin. The  sole  evidence  of  plaintlfrs*  cunieu- 
tion  that  Soy  was  not  tlie  owner  ot  the  ootr 
and  mortgage  is  the  fact  that  Wetzsteln  and 
McOaw,  between  them,  managed  to  get  tbr 
possession  or  custody  of  the  note  and  mon- 
gage  into  McCaw's  hands.   We  are  of  xbf^ 
opinlMi  that  this  fact  was  not  evidence  thai 
Joy  was  not  the  owno*,  in  the  face  of  J^^-y'^ 
testimony  as  to  his  contract  with  McLou^ 
lln,  and  In  the  absence  of  McLoughlin^ 
testimony  as  to  the  transactioo.   It  Is  tro? 
that  Joy  was  not  the  "holder"  of   the  note  aa^l 
mortgage,  In  the  sense  of  having  a  manuaJ 
grasp  upon  the  paper  npon  which  the  nore 
was  written.  But  the  evidence  does  nor 
show  that  he  was  not  the  legal  holder,  aofl 
entitled  to  bring  action  for  Its  collectioii. 

It  Is  plain  that  the  Jndgmoit  in  this  ca.^.^ 
cannot  be  affirmed.  The  case,  as  it  is  before^ 
us,  is  a  most  peculiar  one;  bnt,  upon  a  consid- 
eration of  the  undisputed  facta,  we  are  of 
opinion  that  a  modification  of  the  Jadgmcit 
can  be  made  which  will  do  sulwtantial 
and  indeed  exact  Justice  between  the  ptr- 
tles.  The  sItuatl<Hi  seems  to  be  as  foUowi: 
Joy's  case,  as  be  presenlx  It  Is  tbat  he  cob- 
cedes  he  has  $550  in  his  hands,  wbidt 
sum  Is  the  considerati(m  for  which  be  bongbt 
the  note  and  mortgage.  Upon  tbis  sum  he 
makes  no  daim.  It  came  into  his  bands  la 
this  manner,  that  is  to  say:  Wetxstrin  in- 
terfered with  tiie  Joy-McLougldin  contract, 
and  thrust  his  money  in  McLougblin's  bands. 
Then  McLoughlin  sends  the  $550  along  to 
Joy.  That  amount  thus  went  apoond  the  dr- 
cnlt  from  Wetzsteln,  through  McLoaghlin,  (€• 
Joy.  Thns  Wetzstrin  has  gotten  it  into  the 
hands  of  Joy.  It  Is  In  Joj'b  hands  under  tbe 
drcumstar^^  that  McLougblin  disclaimed  it 
by  sending  .t  to  J<7,  and  Joy  concedes  that 
he  does  not  own  or  claim  it  Wetzstein 
claims  HilB  amount  and  more,  too;  but  ■ 
to  this  amount— $650— no  one  says  him  nay. 
With  these  fttcts  and  rights  and  claims  of 
the  parties  agreed  to  and  admitted,  as  flw 
case  Is  before  us,  there  seema  to  be  no  reasos 
why  Wetzatein  should  not  retain  his  Jnd; 
ment  to  the  extent  of  $550  against  Joy.  Tb^ 
case  l9  therefore  renmuded  to  the  dl<str;ii 
court  with  directions  to  modify  the  Judr 
moit  BO  that  Wetzsteln  shall  recover  fr>m 
Joy  $:^,  without  interest  It  is  farther  or- 
dered  that  the  costs  be  taxed  against  tbe 
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-«^>ondent  Wetnrteln,  for  tbe  reason  that 
:tils  whole  c(»itrover87  arose  from  respop 
l^t'B  acte  In  needleaalr  procuring  this  fSSO 
o  be  omkTtTed  Into  Joy's  hands. 

PBMBBBTON,  a  craicnn. 

HABWOOD,  J.,  (concniTtns.)  I  am  nn- 
ible  to  find  In  this  case  grounds  to  eupport 
Iw  ruling  of  tJtie  trial  court  In  peremptorily 
nstmcting  the  Jury  to  return  a  Twdlct  for 
>Ialutiff,  and  tbweon  entering  Judgment 
The  action  Is  for  recorery  of  money  had  and 
'eceired.  In  answer  to  the  complaint,  de- 
endants  allege  ownership  of  the  chose  In 
ictlon  npon  wbldi  they  collected  the  money 
n  controTersy,  and  allege  In  detail  all  the 
'acts  conconlng  tl^e  tninaactlon  whereby 
hey  claim  to  bare  pmrchased  from  Hc- 
jou^hlln  said  chose,  and  transmitted  to  him 
myment  therefor  In  fnlflllment  of  their  part 
if  said  transaction,  whereby  they  claim  to 
lave  become  the  owners  and  legal  holders  of 
lald  chose;  that  plaintiff  had  knowledge  of 
lU  the  details  of  said  transaction  when  he 
laid  the  amount  of  said  debt  to  UcLongb- 
In,  after  having  paid  the  same  to  defend- 
mt;  and  that  plaintiff  made  snch  payment 

0  McLoughlin,  conniving  and  conspiring 
vlth  him  to  defraud  defendants.  This  an- 
swer was  entertained  as  a  sufficient  defense. 
:>lalntieta,  by  reply,  denied  tbe  allegattons  of 
he  answer  "on  Information  and  belief,"  so 
'ar  as  such  averments  related  to  the  trans- 
ictlon  between  McLougblln  and  Joy.  Now, 
ipon  the  trial,  defendants  Introduced  proof 
supporting  tl^  allegations  of  their  answer, 
vhlch  proof  was  not  rebutted,  HcLoughlln 
lot  being  presmt  as  a  party  or  witness  to 
Uspute  the  alleged  transaction  whereby  Joy 
lalms  to  have  purchased  said  demand;  and 
ilalntlff  Wetzstein  made  no  attempt  to  re- 
int  the  testimony  offered  by  defendants  In 
upport  of  the  allegations  of  their  answer. 
Notwithstanding  this  state  of  the  case,  the 
ourt,  on  plalntltts'  motion.  Instructed  the 
dry  to  return  a  verdict  against  tbe  defMid- 
nts  for  the  reeov^  demanded  In  tbe  com- 
•laint  It  Is  plain  that,  If  the  answer  al- 
sges  a  defense,  (and  this  Is  not  disputed  l<t 
ny  stage  of  the  case,  either  In  argument  or 
y  proceeding  to  strike  out  the  answer  or 
ny  part  thereof,)  ttien  the  ruling  of  the 
onrt  practically  taking  the  case  from  the 
iiry,  and  summarily  determining  the  Issue 

1  favor  of  plaintiff,  cannot  be  sustained. 
D  support  of  the  court's  mllng,  respondents* 
ounsel  argue  that  It  was  Justified,  because 
be  testimony  offered  In  support  of  defend- 
nts'  answer  showed  that  defendants  were 
ot  In  actual  possession  of  the  note  tCaA 
jortga*:e  when  payment  thereof  was  coUect- 
d  from  Wetzstein.  There  Is  no  averment  In 
tie  answer  that  defendants  were  actually  In 
ossesslon  of  said  chose  when  the  mcmey 
ras  collected.  The  allegations  In  that  re- 
ard  were  a  recital  ot  the  facta  eonstttntlDg 
aid  transaction  between  McLon^lln  and 


defendant  Jay,  whereby,  as  defendants  al- 
lege, Hattie  M.  Joy  **became  the  owner  an* 
legal  holder  of  said  note  and  mortgage;" 
and  issue  was  Joined  on  all  these  averments- 
by  plaintiffs*  replication;  and  when  tbe  trial' 
was  had,  defendants  supported  their  aver' 
ments  by  proof.  But  plaintiffs  Introduced  no- 
proof  to  contradict  the  showing  tbat  defend- 
ants had  pmrchased  said  demand  as  set  forth 
in  the  answer  and  supported  by  proof,  bat, 
apparently  conceding  those  facts,  respond- 
ents' coimsel  argue  that.  Inasmuch  as  saldf 
note  and  mortgage  had  not  been  actually  as- 
signed and  delivered,  Joy  conld  not  have  en- 
forced spedflc  assignment  or  delivery  there- 
of to  bim;  that  h\a  only  remedy  was  an  ac- 
tion for  damages  against  Mclxtughlln  for 
breach  of  the  contract  of  sale.  Plaintiff' 
counsel  thus  admit  that  McLoughlln  had 
gone  so  far  In  the  transaction  as  to  commit 
himself  to  damage  for  failure  to  deliver  the 
chose  In  questltm.  They  practically  admit 
that  McLoughlln  had  sold  said  demand  to- 
Joy,  and  tb,at  Wetzstdn  had  full  knowledge 
of  said  sole  when  be  Interposed  to  Intercept 
the  transaction,  and  thrust  In  bis  payment  a^ 
second  time,  as  the  evidence  shows  without 
dispute,  relying  upon  recovery  of  his  first 
payment  from  defendants  merely,  because- 
plaintiff  had  succeeded  In  ovniaklng  safA 
note  and  m^tgage  outside  of  dtfendantB*~ 
possession.  Whether  Joy  would  have  ob- 
tained possession  of  the  note  and  mortgage 
If  plaintiff  had  not  taken  It  up  and  canc^e# 
It,  thus  destroying  the  possibility  of  Jc^  get- 
ting possession,  depends  possibly  upon 
events  as  mncb  as  npon  abstract  propcM- 
tlons  of  law.  Bat,  conceding  respondentsT^ 
position  that  Joy  only  had  an  action  for 
damages  for  McLoughUn's  failure  to  deltr- 
<■]';  such  action  might  have  brought  forth  de- 
livery if  plaintiff  had  not  wroi^fnlly  inter* 
posed  and  made  dellvwy  Impossible;  be- 
cause McLoughlln,  to  escape  etc  mitigate- 
damages,  might  have  delivered  the  thing  iu 
question,  which,  as  the  case  stands,  it  Is  ad- 
mitted Joy  had  purchased  from  McLough- 
lln. The  case  is  In  no  position  before  this 
court,  or  the  court  below,  to  admit  of  close 
legal  deductions  as  to  what  shape  proceed- 
ing between  Joy  and  McLou^In  might: 
have  taken,  or  what  result  might  have  l>een 
attained.  It  suffices  for  this  decision  that 
plaintiff  did  not  contradict  tbe  facts  set  np- 
In  defense,  to  the  efTect  that  by  purchase  de- 
fendants became  the  legal  owners  of  salU^ 
demand,  and  tbat  plaintiff  knew  that  fact 
when  he  made  payment  to  McLoughlln. 
Notwithstanding  these  conditions,  plaintiff. 
In  effect,  reached  forth,  and  took  the  contro- 
versy into  his  own  hands,  and,  not  waiting 
at  all  to  be  drawn  Into  it,  made  payment  to- 
McLoughlln  over  Joy's  claim  of  ownership, 
and  brought  this  action  to  recover  the  first 
payment  from  Joy.  And,  when  be  was  met 
In  defense  by  the  allegation  of  the  fftcts  eoD> 
stltutlng  the  transaction  whereby  Joy  dalms* 
to  have  purchflaed  said  demand,  he  denledt 
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those  facts  "on  Information  and  belief;" 
thus  taking  upon  himself  the  burden  of 
showing  that  said  transaction  had  not  5c- 
curred  between  Joy  and  McLoughUn.  In 
this  plaintiff  signally  failed,  for  Joy  support- 
ed his  answer  by  proof,  and  no  proof  what- 
ever was  offered  In  rebuttal.  The  mere  fact 
that  defendant  had  not  possession  of  the 
thing  Is  not  sufflcSent  to  support  plaintiff's 
action,  for  one  may  have  the  right  to  a 
thing  or  chose  and  not  be  in  actual  posses- 
sion thereof.  Having  thus  admitted  the  pur- 
chase by  Joy,  aud  that  plaintiff  bad  actual 
knowledge  of  that  transaction  whou  he  made 
payment  to  Mcljoughlin.  plaintiff  cannot  ex- 
pect to  be  sustained  in  thus  attempting  to 
take  away  from  defendants  the  fruit  of  their 
purchase.  A  strict  application  of  legal  prin- 
ciples to  the  conditions  shown  In  tliis  case 
woiUd  have  nonsuited  plaintiff,  and  allowed 
blm  no  recovery.  But  on  the  whole  showing 
It  Is  Ju!?t  that  his  recovery  be  limited  to  the 
amount  paid  by  Joy  to  McLoughliu,  which, 
by  plaintiff's  Interference,  he  got  returned 
to  Joy,  and  his  own  payment  accepted  In- 
stead.  For  these  reasons  I  concur. 


8TRATER  t.  LEONARD. 
(Supreme  Court  of  Montana.   Nov.  6. 1893.) 
Mabried  Women — Actions. 
Though  a  married  woman  has  not  com- 
plied witti  tlie  stiitute  in  respect  to  man-led 
women  berominK  sole  traders,  nor  filed  a  spp- 
srate  property  list,  slie  may  sue  for  and  recover 
niOQey  due  for  board  furnished  by  her  and  for 
offices  rented  by  her  husband,  he  having  as- 
signed the  chiim  to  her.  aud  testified  iu  sup- 
port of  her  right  to  collect  it   and  the  money 
due  for  the  board,  and  there  being  no  claim  as- 
serted by  creditors  of  the  Imsband. 

Appeal  from  district  court,  Tjowls  and 
Clarke  county;  Horace  R.  Buck,  Judge. 

Action  by  Mary  E.  Strayer  against  B.  J. 
Leonard.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Atflrmed. 

David  B.  Carpenter,  for  appellant  Walah 
&  Newman,  for  respondent. 

HARWOOD.  J.  In  this  case  plaintiff  de- 
mands judgment  against  defendant  on  an 
alleged  debt  consisting  of  two  items,— one 
item  of  $02  for  board  and  lodging;  and  an- 
other of  $.57.20  for  office  rent.  The  action 
was  first  prosecuted  to  Judgment  in  favor 
of  plaintiff  in  the  Justice's  court,  and  carried 
into  the  district  court  by  defendant's  ap- 
peal, where  the  trial  de  novo  again  resulted 
In  Judgment  for  plaintiff,  from  which  latter 
Judgment  defendant  appeals  to  this  court. 

The  question  here  presented  by  appellant 
ts  that  plaintiff  Is  Incompetent  to  sue  and 
recover  said  alleged  debt,  because  it  appears 
she  is  a  married  woman,  and  has  not  com- 
plied with  the  statute  in  respect  to  married 
women  becoming  sole  traders,  nor  filed  a 
separate  property  list;  and,  further,  that  It 
appears  that  the  item  of  $57.20  for  office 


rent,  Induded  In  said 
signed  to  plaintiff  by  t 
pellant  insists  that  sucl 
on  the  ground  that  pli 
ried  woman,  oould  not 
said  account  by  assign 
band. 

Whatever  questions  m 
part  of  the  husband  a 
creditor  as  to  the  val 
ment,  or  as  to  the  right 
the  pi-oceeds  for  said  l 
against  the  husband  or 
laut  is  In  no  position  to 
nor  to  suffer  by  paymc 
failure  of  plaintiff  ti 
provisions  of  the  Bole 
provisions  for.  the  reco 
of  her  property  may  U 
a  condition  to  be  tak< 
creditors,  or  may  leav 
position  to  be  held  lia 
plaintiff.  These  conrid* 
rights  of  the  creditors 
and  neither  of  them  ai 
creditors'  rights  are  no 
fact  that  the  wife  ha 
things  which  would  ci 
tions  of  property,  an( 
vor  of  herself  or  husi 
husband,  he  not  only 
count  for  office  rent  to 
tiff,  but  he  appeared  i 
his  testimony  supporte 
and  also  her  right  to  c 
and  lodging.  Under 
course  ho  would  be  est< 
Ing  to  claim  and  enfo 
Items  to  himself  after 
the  same  to  the  wife.  , 
of  domestic  relations 
only  lawful,  but  propei 
furnish  the  wife  some 
of  her  wants;  but  U 
have  It  that  she  could  t 
husband  lawfully.  If, 
the  payment  of  his  boi 
rent  to  plaintiff,  defem 
holding  tlie  rights  of 
husband  or  wife,  or  upl 
clRjes  of  law  concemin 
he  Is  mistaken  in  his  i 
luclnatiou  under  which 
dispelled  by  an  execi 
firmed,  with  costs. 

DB  WITT,  J.,  concon 


KOHN  T.  Bj 
(Sapreme  Court  of  Kan 
Public  Lanps— Cancell* 

TIES  OK  IjOCATOH— T 

1.  Where  a  certificftt 
of  public  land  was  proct 
military  bounty  land  WK 
assignment  thereon,  wh 
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inceled  bj  tiie  proper  departmnit  on  account 
'  the  forgarr  in  the  assignment,  and  the  patent 
i8i>ende<I  until  a  ralid  warrant,  propmr  as- 
^ed,  was  snbstitated,  inch  entir  or  purchase 
d  not  give  the  locator  anr  eqni^  to  the  land 
i*againBt  the  goTernment  oefore  the  new  war- 
.nt,  properly  agsigned,  was  furnished  and  ac- 
f>ted. 

2.  In  1^  M.  located  160  acres  of  land  on 
milltarj  bonntr  warrant  having  a  forged  as- 
gnment  thereon.  In  1861,  and  before  any 
itent  had  been  Issued,  the  proi>er  departm«it 
inceled  the  certificate  of  entry  on  account  of 
le  forgery  in  the  assignmeDt,  and  sosp^ded 
le  issuance  of  the  wttent  upon  the  entry.  On 
ily  23,  1SS3,  one  K.,  claiming  80  acres  of  the 
nd  under  a  conveyance  from  the  locator,  sub- 
ituted  another  warrant  with  a  valid  asslgn- 
ent  thereon;  and  in  18S4  a  patent  was  issued 
the  name  of  the  locator.  neJd,  that  the  Innd 
aa  not  taxable  prior  to  the  23d  of  July,  1883, 
:  the  time  that  a  land  warrant,  properly  as- 
f^ned,  was  furnished  and  accepted;  and  AeU, 
so,  that.  K.  having  furnished  the  land  war- 
.nt  under  the  conditJon  from  the  proper  depart- 
ent,  M.,  the  locator,  or  any  person  intereated, 
ight  snbstitnte  a  valid  land  warrant  in  the 
ace  of  the  one  having  the  forged  aaatgnment 
lereon.  which  new  warrant,  so  substituted, 
as  to  oe  legally  assigned  to  the  original  locator 
r  name,  within  00  days  from  the  date  of  the 
■der,  or  pay  {200  in  cash.  The  furnishing  of 
ich  valid  land  warrant  on  July  23,  1883,  by  K. 
d  not  create  a  resulttng  or  constructive  truxt, 
»  as  to  give  K.  either  a  legal  or  equitable  title 
I  SO  acres  thereof,  as  against  a  pnrchaseT  bold- 
iS  under  a  conveyance  from  M.,  the  locator, 
:ecuted  In  the  form  of  a  varranty  deed  on  Jan- 
iry  14, 1860,  or  his  grantees. 
(Syllabns  hr  the  ConrU 

Biror  from  dtotrlct  conrt,  Atcblson  oonntr; 
[.  T.  Frame,  Judge  pro  tern. 
Action  hj  Kate  Eobn  agiUnat  Sate  K. 
arr  and  others  to  recover  land.  From  a 
idRment  tor  defendants,  plaintiff  IvinsB 
*ror.  Affirmed. 

The  other  facta  folly  appear  lit  the  fbUow- 
ig  statement  by  HORTON,  G.  J.: 
On  the  Uth  day  of  May,  1887,  Kate  Kohn 
rought  her  action  against  Kate  Barr,  B. 
/.  Sargent,  and  Samud  B.  Ballenger  to  re- 
>Ter  possesion  of  80  acres  of  land  In  Atchl- 
}n  county,  and  for  damages  for  the  unlaw- 
il  detention  of  the  same.  On  October  7, 
387,  Samuel  B.  Ballenger  filed  his  separate 
Dswer  and  cross  petition,  in  which  he  de- 
led plaintiff's  title;  alleged  that  he  was 
le  owner  of  the  land,  and  In  actual  pos- 
38slon  thereof;  the  commencement  of  a 
jnner  action  for  the  land,  and  its  final 
Isposltiim.  The  answer  farther  alleged  that 
Lallenger  and  his  grantors  bad  been  in  the 
ctnal  possession  of  the  land  for  more  than 
wo  years  prior  to  the  commencement  of  the 
ction,  and  that  the  tax  deeds  under  which 
lie  plalntilT  claimed  title  had  been  of  rec- 
fd  more  than  two  years  prior  to  the  filing  of 
tie  petition.  Ballenger  asked  that  the  plain- 
[ff'8  action  be  dismissed,  and  that  her  tax 
cods  be  canceled,  and  that  his  title  and 
losses'^ion  to  the  land  be  quieted.  The  other 
efendants  answered  that  they  had  conveyed 
be  land,  and  adopted  the  answer  of  Bal- 
euger.  The  plaintiff  filed  a  reply  to  the 
.nswers  of  the  defendants.  The  cose  was 
Irst  tried  before  the  court  <ni  the  23d  day 
T.»4p.no.lJ— fie 


of  January,  1888,  aitd  Judgment  was  ren- 
dered In  favor  of  the  defendants,  quieting 
the  title  and  possession  of  the  land  In  Bal- 
lenger. A  second  trial  was  awarded  upon 
the  application  of  the  plalntlCf.  On  JvOj  12, 
1888,  the  plalntift  asked  leave  to  file  an 
amended  petition  setting  up  a  title  acquired 
by  her  on  July  10,  1888,  under  a  tax  deed 
from  Atchlscm  county.  This  motion  the 
court  refused.  The  plaintiff  then  dismissed 
her  action  without  prejudice.  Ballenger  de- 
manded a  trial  upon  his  answer  and  cross 
petition.  The  court  permitted  the  plaintiff 
to  file  a  supplemental  reply  to  the  answer 
and  cross  petition  of  the  defendant,  In  which 
she  alleged  title  and  right  of  possession.  To 
this  pleading  the  defendant  replied.  Upon 
this  condition  of  the  pleadings  the  case  was 
tried  a  second  time,  and  Judgment  was  ren- 
dered quieting  the  title  to  the  land  in  the  de- 
fendant Samuel  B.  Ballenger.  The  court.  In 
its  condttslons  of  fact,  found,  In  substance, 
that  160  acres  of  land,  including  the  laud 
In  controversy,  was  located  by  William  C. 
McGlellan,  on  March  6,  1858,  <m  a  military  ^ 
bounty  land  warrant,  tmder  Act  1855;  that 
on  December  18,  1861,  the  commissioner  of 
pensions  canceled  the  certificate  on  account 
of  fwgery  In  the  assignment,  and  the  com- 
missioner of  the  general  Isjod  office  sus- 
pended the  tssttance  of  the  patent  upon  the 
entry,  whereupon  the  commissioner  of  the 
land  office  notified  the  register  at  Atchison 
of  the  action  tak^  in  the  premises,  and  that 
UcOlellan  would  be  allowed  90  days  in  which 
to  reenter  the  land  by  paying  f 200  cash  or 
substituting  a  valid  warrant,  properly  as- 
signed to  him  by  name,  and  to  notify  Mc- 
Glellan of  this  action  taken.  This  was  never 
done  by  McClellan,  and  upon  February  18, 
1884,  the  commissioner  of  the  general  office 
again  extended  the  time  to  90  days  from 
that  date,  within  which  McClellan,  or  way 
person  interested,  might  substitute  a  valid 
laud  warrant  assigned  to  McClellan  by  name, 
or  pay  f200  In  cash.  On  July  23.  1883, 
another  land  warrant  was  substituted  in 
lieu  of  the  one  used  by  McClellan,  which 
warrant  was  not  furnished  by  McClellan, 
but  by  the  plaintiff,  Kate  Kohn,  at  her  own 
expense;  and  plaintiff  at  the  time  of  the  sub- 
stitution requested  that  the  patent  issue  to 
her,  she  being  at  the  time  the  own»  of  the 
other  80  axres  of  the  quarter  section  of  land 
entered  by  McClellan,  which  she  had  derived 
by  conv^anoes  from  him.  On  April  S,  1884, 
the  land  in  question  was  patoited  to  William 
O.  McClellan,  and  the  patent  filed  for  reo- 
(Htt  on  the  18th  of  February,  1885,  in  the 
office  of  the  reglstw  of  deeds  of  Atchlscoi 
county.  On  January  14.  1859,  William  a 
McClellan  conveyed  the  land  in  question,  by 
general  warranty  deed,  to  Bdwin  H.  Anders 
son,  which  deed  was  recorded  February  16, 
1809,  and  the  defendants  claimed  convey- 
ances from  AndersoiL  The  rental  value  of 
the  property  in  controvovty  was  $24nt  per 
year.    In  May,  1883,  Kate  K.  Barr,  took 
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poBwsfllon  of  the  land,  and  mudh  pwmlon 
was  coQtlnaed  by  bw  and  her  gnatees.  In- 
dndiiis  Samuel  B.  Baltoacer.  F.  D.  Hills,  tlM 
attorney  and  agent  for  Samuel  B.  Ballengw. 
made  a  pn^er  tender  to  tbe  proper  officer 
of  AtcbiftOQ  county  of  tbe  taxes  for  the  year 
1888,  on  Deoembor  20,  1880.  In  the  year 
1862  the  land  In  qoestkm  was  placed  on  the 

■  tax  of  Atchison  county,  and  assessed 
for  taxes;  and  on  May  9,  was  sold  f<Hr 
tbe  tsns  so*  assessed,  and  boniilit  In  the 
connty;  and  the  certtflcate  of  muSi  tax  sale 
was  issmd  and  assigned  by  the  treasver  of 
AtdiisM  comity  to  Kate  Kidm,  on  Uardi 
19,  1868.  The  anbseqpient  taxes  for  the 
years  186S.  1884, 186B,  and  1806^  aggregating 
f40;S5,  wm  Indorsed  on  the  eertlflcate.  On 
March  IS,  1868;  Kate  Kohn  received  a  tax 
detd  trom  Atchlsm  connty,  whldi  was  re- 
corded on  April  0, 1889.  Thra^after  she  paid 
the  taxes  of  18S7.  1868, 1868,  1870,  and  1871. 
The  taxes  for  1872  were  not  paid,  and  the 
land  was  sold  for  the  nonpaym«it  thoreo^ 
In  1873,  tot  the  som  of  «2aS0,  to  J.  B. 

0  Wagner,  and  thwe  was  indorsed  on  the  certi- 
ficate the  taxes  of  1S78, 1874,  and  1S7S.  In 
the  year  1876,  Kate  Kohn  took  an  assign- 
meat  of  the  certlfloato  of  sale  from  J.  B. 
W^ner,  and  paid  ^e  taxes  for  that  year. 
For  the  year  1877.  Kate  Kohn  redeemed  the 
land,  and  took  certificate  for  the  paym«it 
thereof.  For  the  years  1878.  1ST8,  18S0. 
1882,  1883.  1884,  188S,  and  1886.  Kate  Kohn 
paid  tbe  taxes  npon  the  land.  On  July  1, 
1888,  L.  F.  Bird,  acting  as  attorn^  for  Kate 
Kiobn;  tore  the  tax  certificate  ftx>m  the  tax 
deed  of  date  March  19,  1868,  uid  presented 
the  same  to  the  ooon^  clerk  of  Atchism 
connty,  and  he  thereupon  assigned  the  same, 
and  Issued  a  tax  deed  ot  that  date,  to  Kate 
Kohn,  which  was  recorded  on  the  same  date, 
In  the  office  of  raster  of  deeds  of  Atchison 
comity.  On  March  16,  1886,  Kate  K<dm 
MHumcnced  her  action  In  the  district  court 
of  Atchison  county  against  Kate  K.  Borr  and 
B.  W.  Sargent,  to  recorw  possesskm  of  the 
property,  and  toe  damages  for  withholding 
the  same.  Both  deftadants  filed  answers, 
and  Issnes  were  reached,  and  at  the  June 
term  of  tbe  court  tbe  plain  tiff  walred  trial 
of  "tiie  cause,  and  on  the  19th  Aaj  of  Hay. 
1686*  the  district  court  of  Atchison  connty, 
dismissed  the  action  of  plalntltr,  because  she 
had  waived  the  first  trial  In  ^eetm«it,  and 
was  not  entitled  to  a  sectmd  trial,  according 
to  the  ruling  of  the  court.  Tliereapon  Kate 
Kohn  appealed  her  case  to  the  supreme  court 
of  this  state,  which  court  affirmed  the  Judg- 
ment of  the  district  court  19  Paa  836.  As 
before  stated,  on  the  11th  of  Hay,  1887,  Kate 
Kohn  institnted  this  action,  and  on  January 
2d,  1889,  she  dismissed  her  other  action  wffh- 
out  ^jndice,  whereupon  the  defendant  de- 
manded a  trial  npon  hl9  answer  and  cross 
petlticm,  to  which  the  pltdntlff  was  allowed 
to  file  an  amended  reply,  which  answer, 
cross  petittcm  and  reply  constitute  this  ac- 
tion. 


L.  F.  Bird,  for  plaintiff  In  amr.  m. 

Smith  ft  Hobbs,  fbr  defeodants  hi  emc. 

HOBTON.  a  J.,  (aftw  stating  the  fb'< 
The  prinoiiMl  anartioD  In  tUs  case  Ik.  i-.- 
the  land  taxable  fbr  tbe  year  186S?  The  er. 
tentkm  is  that  the  aM  «C  the  ooaaaia^.zr 
in  euicdinft  on  the  IStii  ot  Decmber.  \\i 
HcOldlan'fl  certifflcate  of  entir  w  pnTcL-' 
on  account  of  the  forgery  of  the  asrigprg- 
of  the  land  wanant  was  a  nulltty*  hotdnis 
any  erent,  as  a  patent  Iseaed  on  Aj/rH  i,  Ivi 
It  related  bock  to  tbe  entry  of  Harcb 
It  Is  the  forthw  cmt^tltm  that  as  Edt-^ 
H.  AndersMi,  tm  January  14,  1859,  hifbnr  -i^ 
commissioner  of  poisloDS  cancded  ttu  tss:^ 
cate,  purchased  for  a  TaliiaUe  eonsiden:.: 
and  in  good  faith  the  80  acres  In  dig-^-^ 
from  McOMlan,  be  took,  tbe  same  patpi  < 
any  fraud  which  might  hare  been  oamaiu-: 
In  obtaining  the  oertlflcate.  Of  count  if 
land  In  the  year  «f  1862,  and  prior  to  Jii^r. 
1888,— the  time  that  a  toIM  land  wvni 
was  fnmlsfaed  or  paid  for  the  buid,-bd^: 
to  Ow  United  States.  It  was  not  tm^-.- 
Taylor  T.  Miles,  5  Kan.  406;  Coraminfdke 
T.  Toong,  18  Kan.  440;  BaUwoy  Co.  r.  P» 
cott,  16  Wan.  603;  BaUway  Co.  t.  UeEhc^ 
22  Wall.  444.  "A  title  bc«lns  at  tkt  (b  ■ 
of  an  ailiy  on  puhlle  land,  but  this  doetrt* 
cannot  be  inT<A:ed  to  burden  the  hdder,  o- 
require  him.  In  Tiolntlw  of  justice,  to  i«r 
taxes,  when  be  holds  neitber  the  eqaity  m 
title  to  the  lands;  Irat  a  party  baTinfts 
equitable  title  t»  lands,  the  legal  title tviffb 
the  United  States,  is  taxnbleL  Wkn  to.'. 
the  govemm^it,  until  the  patent  shd  1^ 
ludds  the  mere  legal  title  In  trust  for  the{-: 
chaso',  and  a  second  purchaser  takes  fiK  lii: 
charged  with  the  trust  PuUic  tend  on  k 
taxed  only  when  a  patent  has  Issued,  or»b; 
the  iviTate  prt^trietor  has  acqi^red  i  "Fe- 
faet  equity.' "  1  Desty,  Tax*n,  p.  35.  R  bf 
been  decided  by  this  court  that  "the  eatsi-'- 
sioDers  of  tbe  general  land  ofBce  rf  ^ 
United  States  hare  autliwlty  to  cuk£  i 
final  pre-emption  rec^pt  and  sK  trife  ^ 
.  entry,  bef<xe  patent  Issues  tberecn;  ii£  * 
mtH^gagee  of  the  entry  man.  after  final  ^ 
celpt  is  glren,  and  bOFwe  tbe  Issnaita  olt^ 
potent,  takes  his  nrartgage  subject  to  ^ 
Baperrls(M7  power."  Swigart  t.  Walktr,<^ 
Kan.  100.  90  Poa  162;  Femald  r.  Vta(t> 
Kan.  79.  81  Pac  666.  See^  atoOk  U.  & ' 
Steenosmi,  (8tb  Clrcoit.)  4  U.  &  Apfk  3!^ 
1  C.  a  A.  662.  80  Fed.  604;  and  ConHSe* 
Kessd.  128  U.  8.  456,  461,  9  Sop.  C.  1= 
If  the  mortgagee  ot  the  entry  man  takes 
mortgage  subject  to  the  snpenrtscHT  ponr' 
the  commls^Mier,  a  purchaser  from  th» 
try  man  must  take  the  land  subject  to  * 
same  supervlBory  power.  Tbe  grtile*^ 
McOlellau  "stand  tai  his  shoes,**  snd  barew 
better  title  to  Oie  land  than  if  be  vcrdK 
dfUming  It  Ther^bre  fbo  i»lndpsl  qntnk* 
Is  whether  tiie  p^rment  for  Qie  tend  ca  it 
23,  1883.  or  the  Issoancs  of  the  pitfBt* 
AprU  S,  1884,  related  back  to  the  at? 
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March  6»  1868,  so  w  to  make  the  land  prior 
thereto  taxable.  There  was  no  sale,  or  at- 
temirted  aaJe^  of  tbe  land  tor  taxes  after  tbe 
payment  wa»  made  tn  1888.  We  do  not 
tbitik.  that,  onder  tiie  autborilles,  tbe  doe- 
trine  of  r^tkm  oon  be  apidled  In  this  case 
as  affecting  taxes  aaaessed  upon  tbe  land  be- 
fore the  23d  of  Ji4r,  1863.  Kate  Eohn,  as 
a  tax-title  pnn^teser.  holds  adrmdj  to  He- 
Glellan  and  hta  gnuiteea,  and  baa  no  equity 
In  the  land,  on  account  of  her  tax  title,  If  the 
land  vaa  not  sobject  to  taxation  at  the  time 
Uiat  ttie  taxes  were  leTled.  Befwe  July  23, 
1883,  not  only  bad  the  United  States  not  part- 
ed wlOi  the  legal  title  to  the  land,  bnt  an  Im- 
portant act  remidned  to  be  don^— titiat  Is, 
the  funklshlDg  of  anotbor  land  warrant;  vt  a 
payment  tbe  land,— tbe  fhtture  to  do 
whl<^  woold  hare  defeated  the  issoance  of 
the  patent  In  this  connection  the  language 
of  Mr.  Jnstloe  Miller  In  Railway  Oo.  t.  Pres- 
cott,  supra,  Is  pertinent:  "As  the  gOTcnunent 
retains  the  leg^  title  until  tbe  company  or 
some  (me  Intorested  In  the  same  grant  est 
title  shall  pay  these  expenses,  the  state  can- 
not levy  taxes  on  the  land,  and  under  such 
levy  sell  and  make  a  title  whldi  might  In 
any  event  defeat  this  xi^t  In  the  federal 
goremment  marred  In  the  act  by  whldi  toe 
Inchoate  grant  was  mode."  In  Bronatm  t. 
Keokuk,  3  DDL  490.  It  was  decided:  "Until 
a  patent  tar  land  emanates,  the  legal  title 
thereto  remains  In  tbe  United  Stotes,  and  It 
will  protect  any  equl^  which  the  United 
Stetea  may  have  In  tbe  land  from  a  sale  for 
taxes  by  the  state.  In  1^3,  the  plain- 
tiff, as  the  assignee  ol  a  land  warrant,  lo- 
cated it  upCMi  a  tract  of  land.  In  1862,  and 
before  any  patent  had  Issned,  tbe  proper  de- 
partment canceled  tbe  warrant,  and  suspend- 
ed the  locatim,  because  tbe  warrant  bad 
been  jfroeareA  to  be  Issued  upon  false  and 
forged  papers.  The  ^alntlff,  to  the  latter 
part  of  1862,  substitoted  another  warrant, 
and  in  1863  received  a  patmt  Held,  that  tbe 
land  was  not  taxaUe  for  ^1,  and  that  a 
tax  sale  and  deed  for  the  taxes  ttf  that  year 
were  Tcdd.**  In  supp«t  ot  tols  decision,  see, 
also,  BeynoldB  r.  County  of  Plymonto,  6S 
Iowa,  7  N.  W.  4G8;  Calder  t.  Keegan,  80 
Wis.  laS;  Bcott  T.  Chickasaw  Co.,  46  Iowa, 
253;  and  Dcmovan  t.  Klcrice,  6  Nttt.  124.  A 
dlstlnetlon  Is  attempted  to  be  made  by  the 
counsel  for  Kate  Eohn  upon  the  ground  fbat 
the  land  warrante  or  scrip  referved  to  in  tbe 
cases  cited  were  forged  or  spurious,  and  that, 
as  the  original  entry  In  this  case  was  can- 
celed account  of  tbe  tor^ery  In  toe  assign- 
ment cmly,  toe  gorwnment  received  pay  tor 
the  luid,  and  toertfore,  that  the  cases  ctted 
are  not  autoorlty.  But  the  furnlshtaig  of  a 
land  warrant,  held  by  the  locator  by  a  forged 
assignment  only.  Is  no  better  payment  tor  toe 
land  than  If  toe  warrant  Itsdf  wne  focged 
or  spurious.  McClellan  had  no  lawful  Mght 
to  vue  such  a  warrant  or  paper  tor  any  pur- 
pose. He  was  not  tbe  legal  owner  or  bolder 
<^  It.   It  Is  toe  same  as  If  It  were  wholly 


fklse  and  ftondnlent  The  eommlssioner 
treated  It  as  worthless,  and  canccOed  the  cer- 
ttflcate  on  account  of  sudl  forgery.  We  are 
also  referred  by  the  same  counsel  to  Wheeler 
T.  Merriman,  80  BOnn.  872, 16  N.  6G5.  sus- 
*tBlnlng  his  claim  t^ttt  toe  land  to  dispute 
was  subject  to  taxatlm  ttom  toe  date  of  ifae 
OTli^naL  entry.  In  Tiew  of  the  many  autfaorl- 
iJes.to  toe  eontftuy,  we  are  not  satisfied  wlto 
.toe  reaaonlng  of  that  case;  and  Wltoerspoon 
T.  Duncan,  4  WalL  210.  dted  to  sapport  it, 
does  not  do  so.  In  toe  last  case  the  original 
oortlflcato  of  entry  was  proipalj  obtained, 
and  toere  was  no  ground  fOr  Ito  cancdlatlm 
<m  account  of  trauA  to  toe  antiy.  Of  course. 
In  such  cas^  ^lands  olgtoallj  public  cease 
to  be  public  after  they  hare  been  entered  at 
tbe  land  office,  and  the  certificate  of  entry 
obt^ned,**— that  Is,  after  toe  certificate  of  en- 
try has  been  properly  obtained;  not  after 
one  baa  been  obtained  upon  a  forged  land 
warrant,  or  a  forged  assignment  <x  upon 
fraudulent  papers.  The  only  qne8tl<m,  how- 
ever, tov<dved  to  that  case  was  whetoer  toe 
occupying  claimant;  holding  under  toe  tax 
Iffoeeedlng,  was  entitled  to  toe  value  of  toe 
Improvemente  be  had  placed  en  the  land. 
Tbe  platotlff  held  toe  poraessIiML  On  this 
qnestltm  the  trial  court  awarded  toe  plaintiff 
toe  land,  but  allowed  toe  deftodant  occupy- 
ing under  toe  tax  deed  toe  value  of  all  bn- 
prorements.  Aftor  disposing  of  toe  question 
hetoro  toe  court  <m  toe  ground  stoted,  toe 
court  said:  "TMs  disposes  ot  this  appeal,  but, 
as  anotow  trial  nucy  be  had,  it  to  proper  to 
consider  otoer  questions  Involved  to  toe 
case**  'The  omirt  toen  proceeded  to  stote 
toat  toe  patent,  when  Issued,  related  back. 
We  bare  also  examined  toe  other  cases  dted 
to  suppwt  of  tbe  claim  that  a  pat«it,  when 
Issued,  relates  bode  to  tlK  wlglnol  entry. 
Wlto  the  exception  of  toe  Wheeler  Case,  we 
cannot  find  any  dedslcHi  to  sapport  toercof, 
upon  such  toets  as  are  dlsdosed  In  toe  rec- 
ord beftne  us.  Our  oondnslon  Is  that,  as 
the  certificate  of  entry  was  procured  by  Mc- 
Clellan from  the  government  upon  a  forged 
aaslgninent,  sudi  entry  or  purchase  did  not 
give  blm  any  equity  to  the  land  as  against 
toe  goTemmoit  Paraplirasing  the  language 
ot  that  emlnoit  judge,  Dillon,  to  Bronson  v. 
KeokiA,  supra,  we  may  aay  that  natural  jus- 
tice,- Indeed,  would  dlctote  that  McClellan 
should  have  bad  an  opportunity  preferably 
to  others  to  pay  for  toe  land,  and  this  was 
pr<^>«rly  given  to  him,  ex  gratia,  not  of  legal 
rii^t;  but,  as  against  toe  govonment,  be 
cannot  be  regarded  as  having  purchased  and 
paid  tor  toe  land  until  he  or  some  other  per- 
son located  a  valid  warrant  uptm  It;  and, 
until  payment  for  the  land  bad  been  made.  It 
was  not  taxtiile. 

Finally,  It  is  suggested  that,  as  Kate  Kobn 
requested  toat  tbe  patmt  tor  toe  land  should 
Issue  to  her  when  ihe  famished  toe  valhl 
land  warrant  to  pay  for  toe  same,  a  resulting 
or  constructive  trust  must  be  Inferred  from  all 
'  the  tocts  and  drcmnstances  surrounding  the 
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cue,  80  aa  to  entitle  her  to  recorer  In  this  ac- 
tion. It  appeacB  that  the  BubeUtatlon  or  yaf- 
ment  bj  Kate  Koba  was  npim  the  toUowlng 
condltloii:  "Upoa  the  18th  daj  of  Vebimry, 
188^  the  commiBSloiier  of  the  general  land 
i^ce  at  WaiOiIngton,  D.  O.,  again  extended 
the  time  within  which  the  locator,  <a  anj 
person  Interested,  mlsht  substitute  a  ralid 
land  wanant  aaaijpied  to  the  original  locator 
by  naxoe,  within  ninety  days  from  that  dat^ 
or  pay  9200  In  cash."  Kate  Kobn  knew  at 
the  time  she  made  the  substitutl(ai  what 
this  omditlon  was,  and  that  the  patott  had 
to  be  Issiied  to  McClellan.  She  Imew,  thwe* 
fore,  that  it  would  not  be  issued  to  hw. 

request  was  not  complied  with,  and 
therefore  amounted  to  nothing.  When  the 
patoit  was  issued,  it  was  Issued  to  UcCid- 
lan.  The  land  warrant  that  was  furnished 
had  to  be  assigned  to  Mcdellan,  the  original 
locator.  When  the  patent  was  bo  issued  to 
McQellan  It  was  not  returned  or  refused; 
it  was  filed  for  record  hi  the  office  of  the 
register  of  deeds  of  Atchlaao  county  on  the 
13tb  of  Februaty,  188K.  Of  course  Kate 
Kobn  had  cmstnu^Te  notice  of  tlie  filing 
thereof,  if  she  did  not  actually  file  the  same 
tac  record.  Ttie  patent,  when  issued  to  Mc- 
aellan,  procured  the  title  to  the  80  acres 
which  Kate  Kobn  had  purchased  from  him, 
and  which  she  also  thrai  owned.  It  would  also 
have  made  her  tax  title  good  to  the  otho'  80 
acres  If  the  land  had  be&i  taxable,  and  the 
tax  proceedings  regular.  Section  6,  c  114^ 
Qea.  St,  relatii^  to  trusts,  reads:  "Whoi  a 
conveyance  for  a  valnable  constderation  is 
made  to  one  person,  and  the  conslderaticm 
therefor  is  paid  hj  another,  no  use  or  tmst 
shall  result  in  faror  of  the  latter;  but  the 
title  shall  Test  In  the  former,  subject  to  the 
proTWuu  oC  the  next  two  sections.*'  It  Is 
conceded  that  the  next  two  sections  do  not 
bring  Kate  Kohn  within  th^r  provlidais. 
If,  howerer,  there  is  any  resulting  or  cm- 
stmctlTe  trurt  outside  of  the  proTislons  of 
the  statute,  we  cannot  say.  upon  tba  tacts 
dlsdosed,  fibat  there  Is  anything  In  this 
case  to  put  In  operation  anch  resulting  or 
omstructiTe  trust  It  is  not  dalmed  that 
McClellan  had  anything  to  do  with  the  land 
warrant  furnished  1^  Kate  Kohn.  That 
transactUHi  was  soldy  between  her  and  the 
goTemmait  She  was  not  misled  1^  Me- 
Olellan,  m  any  agent  of  his,  as  to  the  issu- 
ance of  the  patent  She  knew  the  offer  the 
gorerament  had  made  about  the  Bubstltutioa 
of  a  land  warrant  or  payment  and,  althoui^ 
she  made  a  request,  which  was  not  granted, 
she  accepted  the  terms  of  the  offer.  The  of- 
fer of  the  goremmoit  to  permit  any  one  In- 
toested  In  the  land  to  pay  for  the  same  waa 
not  a  legal  right,  but  was  giroi  ex  gratia. 
Kate  Kobn  was  interested  in  80  acres  at  the 
land  by  purctiase  from  McGtellan,  and  she 
may  bare  bdlered  that  she  was  also  Inter- 
ested In  the  other  80  acres  1^  Tirtoe  of  her 
tax  chdm.  It  she  so  tteliered,  it  wss  a 
mistake  of  law  upon  her  part   The  land  was 


(Eaa 

not  taxable  prior  to  July  23,  1SS3L  It  ^ 
probaUe  that  upon  proper  pcooeediBi^  ar 
half  of  the  mine  of  the  land  watnnt  sfr 
sUtuted,  1100  and  Interest,  might  hsnlK 
recoTwed  by  Kate  Kohn.  and  the  tand  lib 
pute  Sjtad  thefefw,  but  fSOa  qnestfon  fi  a- 
pveseated  In  the  record.  The  Jadgnen  ' 
the  district  court  will  be  affirmed,  ill  tir 
Justices  omcnrrlog. 


OITT  OP  KANSAS  CTTT  t.  BRADT. 
(Supreme  Court  of  Ksnsas.     Not.  11,  isa 

KUVIOVAX.  GoRPORATIOns  — DBRCnTB  DU3M 

— Spbciii.  Vkrdict. 

1.  The  dt7  of  Kansas  City.  In  gn/SaflK 
oey  sTenae,  built  a  high  embankment  i,r^ 
SplltloK  creek,  and  coostracted  a  brick  rlj;  - 
tbrougo  It  for  the  passage  of  the  stream.  . 
culvert,  thoofrh  too  Hmall,  would  hare  al.  -  -- 
a  snffident  escape  for  the  water  to  avrid  iL::i 
to  idahitUrs  property.  Tlie  Ordiard  Pkcc  U:: 
Company  ^aced  a  high  embankment  oa  U:: 
adjacent  to  said  avenue,  throuich  whirti  it  i*- 
structed  a  drain  of  the  same  dimensinai  •» 
enlT«rt  oonstmcted  hj  the  city.  This  tin::, 
became  obstructed,  so  that  it  dammed  up  ::■ 
water  of  the  creek,  flooded  the  plaiDtlfa  ^--^ 
erty,  snd  caused  the  injuries  for  which  sz::  .• 
broQgfat  field,  that  the  fact  that  the  r. 
tliorities  permitted  the  land  compaor  a  : 
thdr  drain  to  that  constructed  hr  the  atj  i-* 
not  render  tt  liable  to  plaintifE  for  waA  it- 
juries. 

2.  A  city  is  only  liable  for  acU  of  iti  q' 
cers  performed  in  ttie  line  of  their  dndM.  izi 
the  lact  that  a  city  engines  plans  a  de^^ 
drain,  to  be  constmcted   hj  private  ptr- 
which  caves  In,  and  oiases  Injiuy,  doei  sot  - 
pose  any  liability  on  the  dty. 

3.  Where  the  special  finding  of 

are  Inconsiatent  wltn  the  general  verdiei.  i-' 
control,  and  Judgment  may  be  cntoed  wean- 
Ingly. 

4.  The  aipedal  findings  of  foet  in  thn  a« 
■how  that  the  city  constrneted  an  [d<dS''.-'= 
cnlvert.  and  obatrneted  Splitlog  creek,  bo: 
such  obstmction  did  not  catue  nor  contn^:* 
to  the  iojuries  to  piaintlff'a  preysttf. 
that  the  dty  Is  not  l&ble. 

(Syllabus  hr  the  Court) 

Brror  from  district  court,  Wyandotte  cm- 
ty;  O.  L.  Hillo-.  Judge. 

Aethn  by  Eug^a  A.  Bndy  agsisit  tbt 
dty  of  Kansas  CXty  and  another.  PWinf 
had  Judgment,  and  the  defendant  dty  tnyp 
error.  Rereraed. 

The  othtf  foots  fnUy  appear  In  the  tAi*- 
lug  statemfflit  by  ALLEN.  J.: 

This  action  was  brought  by  the  detat 
ant  In  oror  as  plaintiff  bdow  agtlast 
city  of  Kansas  Glty  and  the  Ordisrd  Fbf 
Land  Company  to  recover  for  damtoia  i 
plaintiff's  buildings,  occastooed  by  sb  <»«- 
flow  of  the  waters  of  SpUttov  ereA  Sf> 
log  credk  Is  oossed  hytiamj  mTsmie. 
grade  line  of  eald  arenue,  tm  estabUihed  If 
the  dty  authnltleB,  ran  about  3S  feet  aJbm 
the  channel  of  £4^Utlog  cre^  In  odtf  ^ 
provide  for  the  passage  of  the  water  sbw 
this  street,  the  dty  constructed  a  feddc 
vert,  or  "sewer,**  aa  It  Is  called  in  tUi  e»' 
thnraiA  the  embankment  whldi  was  ^ 
in  bringing  the  surface  of  the  street  top*& 
In  constructing  this  embankment,  the  A9* 
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ezteoded  about  00  feet  onto  the  landa  of 
tb^  Orchard  Place  Land  Company,  lying  Im- 
mediately south  of  said  street,  and  the  dty 
constructed  the  culvert,  not  only  acrosa  the 
street,  but  also  to  the  edge  of  the  embank- 
ment Thereafter  the  Orchard  Place  Land 
Company  graded  up  Its  land  about  seven  feet 
lil^'bur  than  the  grade  line  of  Tenney  avenue, 
and  extended  the  culvert  across  Its  lands, 
constructing  It  of  the  same  size,  and  In  a 
manner  similar  to  that  part  which  had  been 
constructed  by  the  city.  The  plaintiff  claims 
that  the  construction  of  this  culvert  was  the 
Joint  act  of  the  defendants;,  that  it  became 
obstructed,  because  of  its  faulty  and  de- 
fective constructloD  and  insufflcient  dlmen- 
iutus,  cnuslng  the  water  to  be  dammed  up 
and  to  flow  back  into  the  plaintltTs  houses, 
which  were  situated  up  stream  from  Tenney 
ivenue,  and  were  gr(?atly  injured  thereby, 
rhe  Jury  found  a  general  verdict  in  fftvor  of 
the  platotltf  for  $2,610,  and  also  returned 
inswera  to  a  great  number  of  special  ques- 
tions submitted  to  them  at  the  request  of 
the  parties  to  the  suit.  Very  many  of  the 
questions  and  answm  are  mere  repetitions 
n  substance  of  preceding  ones.  The  most 
uaterlal  findings  are  as  follows:  "(2)  Be- 
rore  the  time  the  plaintiff  alleges  that  she 
luffered  the  Injuries  complained  of  In  her 
;>etItIon,  was  Splitlog  creek  a  water  course, 
vltb  bed  and  banks  and  evidences  of  a  p^- 
nanent  stream  of  water  flowing  through  It? 
^es.  (3)  Did  Tenney  avenue,  a  street  of  the 
lefendaut  city,  extend  across  said  Splitlog 
Teek?  Yee.  (4)  Was  the  grade  of  said 
itreet  regularly  established  by  the  defend- 
int  city?  Yes.  (S)  In  order  to  bring  said 
Itreet  to  its  established  grade,  was  it  nec- 
essary to  raise  the  surface  of  the  same, 
vhere  it  crossed  said  creek,  to  a  hdght  of 
.t>out  35  or  40  feet  above  the  bed  of  uld 
reek?  Yes.  (9)  Did  the  city  cause  said 
treet  to  be  raised  to  its  estabUshed  grade 
ty  constructing  an  emtwukment  across  said 
reek?  Yes.  (7)  Did  the  lAtj  englneor  pro- 
Ide  a  plan  for  the  grading  of  said  street, 
Dd  for  the  drainage  of  the  water  that  might 
ccumulate  in  said  creek?  Yes.  (8)  Was 
aid  city  engineer  a  competent  and  experl- 
nccd  civil  engineer?  Yes.  (0)  Did  the  dty 
dopt  said  plan  of  the  dty  engineer,  and 
ause  said  grading  and  drainage  to  be  con- 
tructed  In  accordance  therewith?  Yes.  (10) 
>Id  the  d^,  In  conformity  to  said  plan  of 
be  dty  engineer,  cause  a  brick  drain  or 
ewer,  four  feet  In  diameter,  to  be  construct- 
d  through  said  embankment?  Yes.  (11) 
V&»  said  drain  or  sewer  of  snfllclent  ca- 
adty,  if  not  obstructed,  to  convey  the  water 
hat  was  accustomed  to  flow,  and  might  rea< 
onably  be  expected  to  flow,  In  said  creek? 
fo.  (12)  Was  said  drain  ot  safBe\&A  ca- 
aclty,  If  not  obstructed,  to  conrey  the  war 
■r  of  said  creek,  so  that  the  same  would 
ot  set  back  and  overflow  plaintUTa  proper^ 
r?  Yes.  (IS)  Was  the  dty  guilty  of  any 
eeUseoce  In  planning  or  ouutroctlng  aaid 


embankment  and  drain?  Tea.  (14)  If  you 
answer  the  preceding  question  in  the  affirma- 
tive, then  state  in  wliat  such  nei^igeiice  con- 
sisted. Sewer  not  large  enou^  (15)  Did 
the  Orchard  Place  Land  Company,  codefend- 
ant  of  the  dty,  own  the  lots  In  the  bed  of 
said  creek  below  said  embafikment  and  abut- 
ting on  said  street?  Yes.'  (16)  Did  the 
Orchard  Place  Land  Company,  codefendnnt 
of  the  city,  after  said  embankment  and  drain 
w^e  built,  fill  up  the  lots  lying  In  the  bed 
of  said  creek  below  said  embankment,  and 
extend  said  drain  across  said  lots?  Yes. 
(17)  Did  the  city  have  any  connection  with 
Its  codefendant  In  filling  up  or  extending 
i  said  drain  through  said  lots  In  the  bed  of 
said  creek  below  embankment?  Yes.  (18) 
Was  the  filling  up  of  safd  lots  and  extending 
said  drain  the  sole  and  s^arate  acts  of  said 
codefendant?  No.  (10)  If  yon  answer  ques- 
tion No.  17  In  the  affirmative,  then  state 
what  connection  the  dty  had  with  said  wwk. 
By  allowing  them  to  connect  with  dty  sew- 
er." "(29)  At  the  time  of  the  high  water 
that  caused  the  Injury  to  i^lntlff,  was  the 
sewer  that  extended  through  the  embank- 
ments across  ^llUog  cre^  at  Tenn^ 
avenue  obstructed?  Yes.  (30)  State  wheth- 
er said  obstruction  was  In  the  part  of  said 
sewo*  constructed  by  the  dty,  or  in  that 
part  of  said  sewer  constructed  by  the  Orch- 
ard Place  Land  (Company.  In  the  Orchard 
Place  Land  Company.  01)  Did  said  ob- 
struction in  Bald  sewer  cause  the  Injury  to 
plaintiff  complained  of  In  the  petition?  Yes." 
"(35)  How  long  did  the  w&ter  that  overflow- 
ed plaintiff's  premises  remain  standing  upon 
said  premises?  About  three  weelu."  "07) 
Was  it  the  obstruction  In  that  part  of  the 
Tenney  avenue  sewer  built  by  the  Orchard 
Place  Land  Company  that  caused  the  water 
to  remain  standing  so  long  on  plalntUTa 
premises?  Yes."  "(46)  How  long  did  the 
water  which  overflowed  the  platntlfT's  prem* 
Ises  remain  tbowoa?  Three  weeks."  "(4^ 
At  the  time  of  the  overflow  which  caused 
the  Injuries  to  plaintiff,  was  there  any  ob- 
struction In  that  part  of  the  sewer  at  Ten- 
ney avenue  constructed  by  the  city  through 
theembankment  made  In  grading  said  street? 
No."  "(63)  Was  the  construction  of  the  em- 
bankment  by  the  dty  across  Splitlog  creek 
the  Joint  act  of  the  city  and  the  Orchard 
Place  Land  Company?  No.  (54)  Was  the 
drain  w  sewer  which  the  dty  cdnstructed 
through  the  embankment  whitfh  it  built 
across  Tenney  avenue  property  constructed, 
under  the  supervision  of  A  competent  en- 
gineer? Yes."  "(56)  W&  said  drain  or 
sewer  so  constructed  by^ibe  dty  through 
the  embankment  at'  Tenney  avenue  of  sof- 
fldent  dimensions  r  No.  (57)  If  yon  answer 
the  iHvcedlng  qutwtlon  In  the  negative,  then 
■tate  what  the  dlmoislons  of  said  drain  or 
sewer  should  bave  been.  90  inches  diameter 
or  more."  "(67)  Did  the  sewer  built  by  the 
Orchard  Race  Land  Company  fall  In  so  as 
to  otetmct  the  passace  ot  water  ttarooi^  It 
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before  the  flood  of  blgb  water  that  Injurecl 
the  plaintiff  occurred?  Yes.  (68)  If  you 
answer  the  preceding  question  in  the  afflrm- 
atire,  then  state  bow  long  It  waji  before  said 
flood  or  high  water  that  said  sewer  so  fell 
In  and  obstructed  the  passage  of  water. 
One  month  or  mote."  "(72)  Was  the  sewer 
constructed  by  the  city  so  much  too  small 
that.  If  open  and  tfe^  from  obstruction,  the 
snrplns  watrar  It  could  not  discharge  would 
hare  set  back  one  thousand  feet  to  plalntUTs 
property,  and  orerflowed  It,  at  the  time  of 
the  hlf^  water  or  flood  when  the  plaln- 
tUTs property  was  overflowed?  It  might, 
but  would  not  have  remained  long."  "(74) 
Was  the  construction  of  the  embankment 
and  sewer  on  the  property  of  the  Orchard 
Place  Land.  Company  lylns  below  Tenney 
arenue^  the  Joint  act  of  the  said  Orchard 
Place  Lsnd  Company  and  the  d^?  As  to 
the  seww,  yes."  "(76)  If  you  answer  the 
preceding  question  tn  the  afflrmatlTe,  then 
state  all  the  acts  the  city  did,  and  what  con- 
nection it  had  with  the  oonstructlon  of  said 
embankment  and  sewer  on  the  land  of  the 
Orchard  Place  Land  Company.  In  locat- 
ing the  sewer,  and  permitting  the  land  com- 
pany to  attach  their  sewer  with  the  city  sew- 
er. (77)  Was  the  building  of  the  embank- 
ment and  sewer  on  the  lots  of  the  Orchard 
Place  Land  Company  after  the  city  bad  com- 
pleted its  grading  of  Tenney  avenue  the  sep- 
arate and  independent  act  of  the  Orchard 
Place  Land  Company?  Yes,  with  the  exception 
of  the  locating  and  building  of  sewer.  (78) 
If  the  sewer  built  by  the  city  was  not  of 
suffldent  slze^  state  whether  the  plaintiff 
was  Injured  by  such  defect  No."  "(80)  Was 
the  overflow  of  plaintlfTs  premises  caused 
by.  any  defect  In  the  size  of  the  sewer  built 
by  the  city?  No."  "(83)  State  whether  the 
Injuries  suffered  by  the  plaintiff  from  the 
overflow  of  her  premises  were  caused  by  a. 
defect  In  the  size  of  the  sewer  built  by  the 
city,  which  defect  prevented  the  water  be- 
ing carried  off  fast  enough  to.  prevent  the.- 
overflow,  or  whether  said  Injuries  were 
caused  by  the  fact  that  all  flow  of  water 
through  the  sewer  was  obstructed  and  pre- 
vented. It  was  the  result  of  the  otmtruc- 
tlon  In  the  sewer."  "(86)  When  was  the 
construction  of  the  eml>ankmeat  by  the 
Orchard  Place  Land  Company  across  Split- 
log  creek  commenced,  and  when  was  It  com- 
pleted? Commenced  In  October,  ISSS,  and 
completed  in  June,  1889."  "(98)  Did  the 
fact  that  the  earth  caved,  and  obstructed 
the  north  end  of  the  city's  sewer,  at  the 
time  Mr.  Twlss  states  that  It  did  so  cave, 
cause  or  contribute  towards  the  plaintiff's 
Injuries?  No."  "(108)  Do  you  award  any 
damages  against  the  city  on  account  of  any 
acts  of  negligence  committed  by  it  that 
caused  or  ooutrlbuied  to  the  plaintiff's  in- 
juries? Yes.  (108)  If  you  answer  the  pre- 
ceding question  in  the  s^matlve,  then  state 
all  the  acts  of  negligence  so  committed  by 
the  dty  for  whldi  you  award  damajwL 


For  ne^ectlng  to  require  the  Orchard  Place 
Land  Company  to  keep  their  newer  m 
p&ii."  The  city  moved  fcH-  jndgmeot  « 
these  special  flndlngs.  The  court  oTem!t< 
the  motion,  and  gave  Jud^ent  tor  the  jdait 
tiff.  The  city  alleges  error  in  this  rnlias. 
and  l»lnga  the  case  hwe  for  review. 

J.  H.  ReeB  and  K.  P.  Snyder,  for  xdsists 
in  error.  Tme  ft  Tme  ud  Uttick  ft  Uttitk. 
for  def«idant  In  mat. 

ALLEN,  J.,  (after  stating  the  £acts.)  TL 
theory  of  the  plaintiff  was  that  the  constrc;- 
tlon  of  the  covered  waterway  was  the  Jdst  sa 
of  the  dty  and  the  Orchard  Place  Land  Col. 
pany;  that  the  whole  stractnre  should  t- 
treated  as  one  entire  thing,  and  that  both 
f endants  are  liable  for  any  defects  in  its  cki- 
stnictlon;  that  the  dty  engineer,  ss  a 
sentative  of  the  city,  planned  the  work,  asu 
that  the  city  Is  responsible,  not  only  for  az: 
defects  In  the  construction  of  that  part  nhi.. 
was  buUt  and  paid  for  by  tbe  city,  hut  d 
that  which  the  Orchard  Place  Land  C<.- 
pany  constructed  as  welL  The  jury  find  tti. 
the  embankment  and  culvert  constructed  b; 
the  dty  would  not  have  caused  Injury  to  ttr 
plaintiff,  and  that  the  obstruction  of  dui 
part  of  the  drain  which  was  built  by  the  Ci 
chard  Place  Land  Company  did  cause  t!r- 
overflow  of  plaintiff's  property.  The  MLf 
ground  on  which  the  Jury  based  the  atj- 
liability,  given  in  answer  to  the  special  qix»^ 
tloos,  Is  In  locating  the  sewer,  and  po-mittiic 
the  land  company  to  attafdi  their  sewer  wri- 
the city  sewer,  and  for  negiectlng  to  z«qiur- 
the  Orchard  Place  Land  Company  to  teef 
thdr  sewer  in  repair.  The  building  of 
sewer  was  not  all  done  eith»  at  one  time  •<.- 
as  one  act  The  city  flnlshed  all  It  construe: 
ed  some  time  before  the  land  company  bc£i 
Its  part  That  part  constructed  by  the  laad 
company  was  wholly  on  Its  own  lands,  whiTt 
it  needed  no  license  nor  authority  from  t> 
dty.  It  was  wholly  outside  of  tbe  offi^ 
duty  of  the  dty  engineer  to  niake  plan?  iy 
give  directions  as  to  what  the  innd  compeij 
should  do  on  Its  own  property.  The  cc 
council  bad  no  other  or  greata*  Jurisdietls 
over  thair  property  than  over  that  of  izr 
other  proprietor  owning  land  along  ^Ittkf 
creek.  It  had  no  lawful  authority  to  pent;: 
any  one  to  ob^ruct  a  natural  water  comae. 

It  la  not  contended  that  the  obstrutrticw 
placed  in  the  bed  of  the  stream  by  the  Uhi 
company  were  a  nuisance,  which  It  was 
duty  of  the  city  to  remove,  and  that  the 
Is  liable  because  of  a  failure  of  the  city  <£ 
cers  to  remove  a  nuisance,  but  plaintiff  s^-et^ 
to  connect  the  dty  with  the  original  piscine 
of  the  obstruction  In  the  stream.  It  is  ex- 
pressly found  that  the  part  of  the  sevit 
which  caved  In  and  caused  the  ohstructis 
was  built  solely  by  the  land  company.  Tbe 
mere  fact  that  It  was  built  on  the  same  pli= 
as  that  constructed  by  tbe  dty,  and  that  B 
Joins  tbe  city'a  pvt  etO^  on  tbe  line  k>- 
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veen  tfae  stnet  and:  tbe  land  company's- 
roptfty,  or  on  the  compai^'a  land,  does  not 
bow,  nor  tend  to  show,  any  connection  of 
be  dty  with  It  OenenUly  speaking,  pn^er- 
y  owMM  liaTe  a  rl^t  to  build  what  they 
tleaae  on  iheir  own  land«  proTlded  they  do 
Lot  thereby  occaaion  iDjnry  ^  others.  They 
kav«  no  right  to  otutrnct  natural  water 
Kxirses.  nor  have  tbe  city  authorities  Uie 
Tifcbt  to  permit  them  to  do  so.  If  they  do 
place  obetroctions  in  a  stream,  and  thereby 
occasion  a  noisance  injurious  to  others,  it 
may  be  that  the  city  autborltieB  would  bare 
tike  right  to  cause  its  remoTal,  but  private  in- 
dividuals Injured  thereby  also  have  an  Inde- 
pendMit  remedy,  and  may  proceed-  in-  the 
«oarts  to  cause  its  removal.  Suppose  in  this 
oase  that  there  wne  O'  succession  of  private 
landowners,  who  saw  fit  to  construct  covered 
"ways  for  the  flow  of  the  water  of  this 
Btream.   Five  of  them  so  constructed  their 
portions  that  no  Injuiy  would  result  to  any 
one,  but  the  sixth  builds  his  drain,  as  that  of 
tbe  land  company's  was  built,  so  that  it  falls 
down  and  caosee  Injury.  Would  the  mwe 
-fact  that  the  obstruction  prevented  the  water 
from  flowing-  throngh  the  parts  of  the  dt«ln 
constructed  by  the  other  Ave  render  th^  lia- 
ble also,  or  oould  it  be  held  that  the  similari- 
ty of  construction  bad  anything  to  do  with 
the  case,  and  how  could  one  iwoprletor  pro- 
hibit his  neighbor  from  Joining  on  and  ex- 
tending tbe  waterway  tcom  tbe  boundary 
line  across  his  own  land? 

It  cannot  be^ncceasfully  contended  that  the 
city  is  reeponaible  for  any  bad  advice  or  de< 
.fectlve  plans  the  city  engineer  may  have 
made  for  private  parties.  The  city  can  only 
be  Imund  for  acts  of  its  <^cars  done  witbln 
the  lines  of  official  duty.  Tbe  city  engineer's 
public  duties  terminated  with  the  end  of 
that  part  of  the  culvert  which  the  city  In 
fact  coastmcted.  For  whatever  be  may  have 
done  beyond  that  he  may  perhaps  be  respon- 
sible individually,  but  the  city  is  not  The 
Jury  flDd  that  the  city  com[deted  its  embank- 
ment about  two  months  before  the  Orchard 
Place  Land  Company  built  the  embankment 
bctow  It  Oonasd  for  plaintiff  In  error-  cite 
Ds  to  many  authorities  to  the  effect  that  the 
■  city  bM  DO  right  to  obstruct  a  natural  water 
courae,  and  that  where  two  or  more  by  their 
concurrent  negUgence  cause  injury  to  a  third 
persffli,  tbey  are  Jointly  and  severally  liable. 
With  the  correctness  of  this  proposition  we 
are  not  disposed  to  take  issue.    We  have 
carefuiiy  examined  tbe  case  of  Bryant  v. 
Carpet  Co.,  131  Mass.  491,  which  counsel  so 
confldently  relies  on  as  strictly  In  point,  and 
have  no  fault  to  And  with  it.  The  plaintiff's 
Injury  In  that  case  was  occasioned  partly  by 
the  act  (tf  the  carpet  company  In  constructing 
Iti  dam,  and  partly  by  that  of  tfae  railroad 
oompany  In  constructing  its  nnbankment, 
and  permitting  the  culverts  thereunder  to  be- 
come obstructed.  Both  concurred  directly  in 
xautlng  the  overflow  which  destroyed  the 
jjlalDturs  propertj*  and  It  did  not  appear 


that  the  Injury  would  have  resulted  without 
such  concurrence;  but  In  this  case  the  Jury 
find,  in  effect,  that  the  injury  was  occasioned 
solely  by  the  obstructions  on  the  Orchard 
Place  Land  Company's  propcarty.  It  does  not 
appear  that  the  flow  of  water  over  plaintiff's 
premises  was  increased  a  drop  by  reason  of 
the  embankment  buUt  by  tbe  city.  In  that 
case  It  appeared  that  the  carpet  company 
raised  its  dam  so  as  to  raise  the  height  of  the 
water  six  or  seven  feet  above  the  top  of  the 
culverts  under  the  railroad,  but  the  water 
on  the  ^de  of  the  road  nearest  plaintilTs 
property  was  raised  by  tbe  railroad  com- 
pany's embankment  more  than  two  feet  high- 
er than  on  the  other  side;  In  other  wot^,  the 
carpet  company  raised  the  water  part  way, 
and  the  railroad  company. raised  It  the  rest 
The  dam  of  the  carpet  company  would  not 
alone  liave  caused  the  Injury,  nor  would  the 
embanltment  of  the  railroad  and  Its  defective 
culverts  alone  have  done  so.  The  carpet  com- 
pany wected  Insufficient  embankments  to 
sustain  the  water  on  the  side  next  plaintiffs 
property,  and  was-n^Iigent  in  that  respect 
The  dedston  is  placed  expUdtly  on  the 
ground, that  the  acta  of  both  defendants  con- 
tributed to  plaintiff's  Injiu^.  We  think  that 
case  was  correctly  decldedj  yet  that  It  does 
not  assist  the  plaintiff  In  this.  It  Is  true  tbe 
jury  find  that  the  culvert  built  by  tfae  city 
waa  defective,  b^ng  too  small,  but  this  oould 
give  the  plaintiff  no  cause  of  action  against 
the  city,  unless  tike  defect  caused  injury  to 
her.  Her  property  waa  located  about  a  thou- 
sand teet  up  stream,  and,  though  the  ob- 
stmctton  caused  by  tbe  gradii^  of  Tenney 
avenue  would  have  caused  the  water  to  flow 
bade  in  time  of  floods,  the  jury  foimd  Utat  It 
would  not  have  oecaaloned  injury  to  the 
plaintiff,  mils  to  not  a  case  where  the  dty 
dams  up  one  outlet  and  the  Orctmrd'  Place 
Land  Company  another,  so  that  the  two  act- 
ing together  retain  the  water,  but  the  ob- 
struction which  causes  the  Injury  to  solely 
the  work  of  the  Orchard  Place  Land  Com- 
pany. Section  28T  of  the  Code  provides: 
"When  the  q>ecial  finding  of  facts  to  Incm- 
slstent  with  the  general  verdict  the  fwmer 
controto  the  latter,  and  tbe  court  may  give 
Judgment  accordingly."  We  think  tbe  find- 
ings in  this  case  show  that  the  city  Is  not  lia- 
ble. The  Judgment  will  be  reversed,  and  the 
case  remanded,  with  directions  to  enter  Judg- 
ment In.fiivor  of  the  defendant,  the  city  of 
Kansas  City,  for  costs.  All  tbe  JusticeB  otm- 
curristf. 


UNION  PAC.  RT.  CO.  v.  GEARY. 
(Supreme  Court  of  Kauus.    Nov.  11,  1603.) 

IKIOBISS  TO  BhPLOTB— COITTRIBCTORT  NaSU* 
eSltCB — CoitrLIOTlNO  Evidincb. 
1.  Where  a  section  man,  engaged  in  repair- 
ing a  railroad  track,  climbs  on  a  car  loaded 
with  ties,  In  a  train  havini?  a  cal>oo8e  attached, 
which  ties  are  to  he  distributed  by  Mmaelf  aad 
othw  track  repalKM,  along  the  laliroad*  and 
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wbere  it  b  the  enstom  for  BOch  employes  to  ilde 
on  can  loaded  with  ties,  and  soch  Bectfon  man 
la  killed  hj  beins  thrown  from  the  car,  while  in 
a  standing  positloa,  b;  the  train  aaddenly  atart- 
l&S  without  any  nsaal  signal,  as  the  ringing  of 
the  bell  or  the  sonnding  of  the  whistle,  and 
where  his  foreman  aaw  him  In  audi  position  be- 
fore he  directed  the  condaetor  to  start  the  train, 
and  the  conductor  also  saw  him  in  the  aame 
position  before  motioning  with  bis  liand  for  the 
engineer  to  go  on,  Md,  that  it  was  a  question 
for  the  inrj  to  determine  whether,  npon  all  the 
facts  disclosed  in  the  ease,  the  section  man  was 
gnilty  of  ancb  oontrlbntory  negligence  as  to  pre- 
Tent  any  recovery,  ander  section  422  of  the  CIt- 
U  Code,  if  killed. 

2.  Where  there  is  conflicting  eTidence  npon 
the  Issues  of  a  case,  the  findings  of  the  Jary 
are  conclusive,  if  supported  by  positive  evidence. 

8.  All  of  the  evidence  examined  in  this  case, 
and  hdd  sufficient,  as  against  a  demurrer  there- 
to, and  XM,  also,  auflident  to  sustain  the  jndg- 
mmt. 

(Syllabus  1>y  the  Court) 

Xkror  from  district  court,  BUnnirtti  ooan* 
ty;  W.  G.  Eastland,  Judge. 

Action  by  BUsabeth  Oeary,  admlnlBtTatrlz 
ot  the  estate  of  leremlali  Oeary,  against  the 
nnlon  Padflc  Batlway  Oompany.  to  recorer 
tot  the  deatti  at  decedent.  PkOntiff  liad 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 

Tbie  othw  facts  folly  appear  In  the  ftdlow- 
Ing  statement  by  HOBTON,  O.  J.: 

AngDst  11, 1888,  Jeremiah  Geary,  who  was 
and  had  been  In  the  employ  for  many  years 
u  a  track  rquilrer  or  section  hand,  was 
kUlad  by  being  mn  over  by  a  train  of  cars 
of  ttie  Union  Faelfie  Ballway  Cknnpauy.  Be 
left  a  widow  and  flva  cbUdm.  Geary,  at 
the  tfme  ct  his  death,  was  88  years  old,  a 
healthy  man,  sober  and  Indnstrlons,  and,  u 
ancb  track  repairer,  was  earning  fl.26  per 
day,  with  which  he  sopported  bis  family. 
About  2  P.  U.  <tf  August  11,  188%  Geary,  as 
(ue  <tf  a  gang  of  trade  cepalrm,  composed 
at  Mike-  Btnes,  Dan  Tordy,  "Hmttj  HcGolre, 
and  Geaiy,  and  nnd«r  Section  Foranan  Joe 
Baboa,  was  engaged  in  repairing  the  track 
ct  the  Union  Padflc  Balhroad  at  a  point 
about  one  mile  east  of  Mt  ZSon,  In  snta- 
worOi  coonty.  There  was  a  wagon  crossing, 
known  as  the  "Henderaon  Crossing,'*  near 
Clear  eredc  The  mm  were  along  the  road 
as  folio  wa:  Babas,  Hlnes,  and  Twdy  wate 
on  the  mnib  side  of  the  trade,  at  the  Hai- 
dcTson  croBslnA  IfcGnlre  and  Gesry  were  tm 
the  south  side  of  th.e  trade,  Mst  of  the  cross- 
ing; Geary  being  three  ralla  w  90  feet  east 
of  the  crossing,  and  one  rail  east  of  Mc- 
Gnlre.  The  ermlng  prerlons,  Babas  had 
received  orders  that  a  car  of  ties  for  use  on 
his  section  was  coming,  but  Just  when  he  did 
not  know.  Tbe  section  max  were  not  in- 
formed of  the  coming  of  the  ties,  but  all 
knew  ties  were  needed,  and  that  th«y  were 
needed  when  they  were  working  at  the 
time  ct  the  injury  to  Geary,  and  did  not 
know  the  ties  were  to  be  unloaded  elsewhere 
untU  tf^  by  Babas.  Th^  was  no  evldenoe 
that  Babas  Infcnrmed  the  men,  or  any  of 
them,  where  the  ties  woe  to  be  unloaded. 


untU  after  the  death  of  Oeuy.  Bpghr- 
Just  west  ot  this  Hendowm  crado?. 
track  was  on  a  hi^h  fin  or  dump  atenfii. 
back  about  3,000  feet,  gradually  gctttacbc 
er,  and  the  tfdes  ot  the  duatip  beeoez: 
steeps,  to  the  cnlTert,  near  tbe  ceatet.  vIf- 
It  was  about  20  feet  hi^  The  tap  of 
dump  was  about  8  inches  wider  Ou  - 
ties.    Along  where  the  iQjncy  oeeomil  _ 
slope  or  ani^e  of  the  dump  was  45  6^=^ 
A  man  gcdng  along  the  aide  of  the  &msp  b.-. 
to  watch  where  he  went,  m  he  wooK 
From  the  Hendmon  croaOng,  wee. 
track  of  the  railroad  rises  with  a  bsr 
gradob  extending  bade  to  Mt.  a<n,  a  mflf 
tibe  west  About  2  o*do<&  In  the  MOsir. 
of  the  Uth  day  of  August,  18S&  a  fr>zj 
traln,  conslsflng  of  18  w  19  ears,  apprDsr- 
the  foreman  and  bis  tradunen  Crrd  ::■ 
west   A  IfMig  whistle   was  sounded.  5 
ottier  signal  was  glren  at  the  ttase.  7r 
fireman  was  on  the  north  side  «rf  tite  ran. 
cal^  and  Hk  en^neer  waa  on  ttie  aosth  s^:' 
As  the  engiue  passed  Babas,  the  fiw^ 
the  fireman  called  out  of  the  eagtae. 
ahould  go  back."  This  was  to  Babu. 
then  called  to  the  men  "that  they  aboct.: 
batft  towards  the  caboose^"    Geary  nt : 
the  opposite  side  ot  the  track,  three  r.  • 
length,  about  90  feet  east  of  Babas.  and 
moTing  train  was  betwem  theoi.  It  n 
not  shown  that  Geary  heard  Babes'  £y 
tkm.   As  fbfi  train  passed  Geary  and  1^ 
Gulre,  the  engineer  called  to  5kG*^ 
"Baxry,  get  oi  the  train.   There  i 
load  of  ties  to  be  distriboted."  Ddner.fr 
bead  Ivakeman,  testified  tbat  as  ha  pb»< 
Geary  and  McGulre,  *T  told  them  inUi- 1 
car  of  tlea  to  unload.**    Tmmpdtatrty.  ' 
men,  with  whaterw  BoeeA  tbey  couUL  V:- 
making  th^  way  along  tlie  aide  ot  the  A::-'  i 
towards  the  rear  of  the  train.  Thettes*^ 
back  In  the  train  towards  the  cabooae.  Tb- 1 
m«i  hastened  towards  the  rear  ot  the  u- 
whlch  was  atUl  moving  aloirty,  aad  4f* 
ing  np  -under  brakes.   The  conductor  m  ' 
on  the  fftmt  lOatform  of  tbe  caboosa 
testified  '^hat  they  [meaning  hfasself  si 
man]  went  trotting.  Aa  aoon  as  be  prt  r 
the  caboo^  be  Jumped  od  the  al^ 
went  up  and  qioke  to  the  coodnctor.  n 
as  he  got  to  him.**  Three  of  the  sectfoa  b«  ; 
aLw  got  on  the  caboose.  Geeiy  ffld  ■«£  ; 
dear  baift  to  the  caboose,  bat  dhabedi?:  ; 
the  third  car  from  the  cabooae.  and  jt» 
from  that  bade  to  a  car  of  ties,  liVA  »  | 
the  seciHid  one  from  the  cabooea  The  i 
ductor  asked  Babas  'if  tiie  men  wm  ^  | 
on."   Babas  looked,  and  saw  bis  mei 
the  platform  of  tho  caboose,  and  Qtm  ^  i 
the  car  with  the  ties,  and  then  be  saM  | 
were  aB  on.*'   The  conductor  ttes  nad"  ; 
mothm  wltti  bia  hand  to  the  ngfoecr. 
the  train  started.   At  the  time  of  sItIb!:  - 
motion  to  go  ahead,  the  condoctor  a* 
GMry  stan(Ung  on  the  car  of  tlca  As  »c 
as  the  train  started,  there  was  a  Jcrt  of  ^ 
cars,  and  Geary  was  thrown,  at  ttSL  ^ 
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tween  the  can.  Tbea  his  body  rolled  away 
from  the  train,  and  one  leg  was  left  be- 
tween the  tracks,  under  the  cars.  On  the 
22d  day  of  Jnne.  1889,  Mrs.  Elizabeth  Geary, 
tb.e  adminlBtratriz  of  the  estate  of  Jere- 
miah Geary,  deceased,  commenced  her  ac- 
tion against  the  Union  Pacific  Railway  Com- 
pany to  recorer  flO,000,  alleging  that  the 
death  of  her  h.nsbnnd  was  caused  as  follows; 
"That  he,  the  said  J^emlah  Geary,  being 
employed  by  said  defendant  as  a  track  re- 
imirer,  and  In  pnrsuance  of  his  duties  In 
that  behalf,  got  upon  one  of  the  cars  of  de- 
fendant for  the  purpose  of  unloading  certain 
ties  tbereupon, — said  ties  being  designed  for 
present  use  In  repairing  defendant's  track  a 
short  distance  east  of  the  place  where  said 
Jeremiah  Geary  got  upon  said  train;  that 
the  said  train  of  cars  being  then  and  there 
operated  by  said  defendant.  Its  agents,  serr- 
ants,  and  employes;  that  while  the  said 
Jeremiah  Geary  was  upon  said  car  as  afore- 
said,  by  the  gross  negligence,  carelessness, 
wrongful  act,  neglect,  omission,  and  default 
of  the  agents,  engineers,  and  superintend- 
ents of  said  defendant,  while  concemcd  in 
managing  and  conducting  the  bnslueas  of 
said  defendant,  In  the  operating  of  said  train 
of  cars  of  defendant,  and  in  causing  said 
train  of  cars  to  be  suddenly  started  with  a 
violent  and  ud usual  Jerk  or  motion,  and 
without  giving  any  signal  or  warning  of  the 
Intended  movement  of  said  cars,  he,  the  said 
Jeremiah  Oeary,  was  in  consequence  there- 
of thrown  firom  the  car  he  wu  <sa,  and 
bruised  and  mangled  by  the  cars  of  defend- 
ant so  that  be,  at  the  date  aforeatUd,  died 
from  the  injuries  then  and  then  received  as 
aforesaid."  Upon  the  trial  at  the  Jamatj 
twm  of  court  for  1800,  the  Jury  returned  a 
verdict  for  Mrs.  OUsabetb  Geary,  adminis- 
tratrix, and  against  the  Union  Pacific  Bail- 
way  Company,  $4,600.  Judgment  mm 
rendovd  thereon,  and  the  railway  oon^uy 
brings  the  case  here. 

A.  L.  TraUams,  N.  H.  Loomli,  and  B.  W. 
Blair,  for  xOalntiff  in  error.  LafEerty  A 
8temberg»  for  def^idant  in  errw. 

HOBTON,  a  J.,  (after  stating  the  facta) 
The  contentlMi  of  the  railroad  company  is 
that  the  demurrer  to  the  evldrace  introdu- 
ced by  the  plaintiff  below  should  have  been 
sustained— First,  because  plaintiff  failed  to 
prove  the  negligence  alleged  in  her  petition; 
and,  second,  because  she  did  prove  contribu- 
tory negligence  on  the  part  of  the  deceased. 
It  was  not  shown  there  was  any  "violent  or 
unusual  Jerk"  in  the  starting  ot  the  train, 
or  that  Geary  had  read  the  rules  concerning 
the  signals  in  the  starting  of  a  train.  While 
the  Jttry  did  not  find  that  th^re  was  any 
**violent  and  unusual  Jerk"  In  the  starting  of 
the  train,  the  record  is  full  of  evidence  that 
there  was  a  Jerk,  more  or  less,  on  the  rear 
cars  at  the  train,  what  It  started.  Babas, 
the  tonaua,  teeNfled:  'H^neattoa.  Now,  de- 


scribe to  the  Jury  the  character  of  the  start 
that  train  made  at  the  time  Geary  feU.  An- 
swer. It  Just  started.  As  soon  as  the  train 
started  down  the  grade,  it  made  a  Jerk  to- 
wards the  east,  and  Geary  made  a  great  ef- 
fort to  hold  blmsdf  on  his  feet,  but,  as  soon 
as  It  made  a  second  Jerk  down  hlU,  he  went 
between  the  cars  head  foremost  It  did  not 
take  hardly  a  second.  Then  I  heard  a  yell, 
and  the  conductor  made  motion  to  the  engi- 
neer to  stop,  and  they  stopped  right  away. 
The  1%  left  on  the  track  was  found  rigjit  be- 
hind the  caboose,  and  the  train  did  not  go 
any  distance  before  they  stopped.  Q.  At 
what  time  did  Geary  holler?  A.  As  he  was 
fallhig  down.  Q.  Did  yon  hear  him  holler 
more  than  once?  A.  No,  sir.  Q.  What  Und 
of  a  holler  wo  that,— loud  w  notT  A. 
Loud." 

tt  was  in  evidence  that  Geary  was  an  ex- 
perienced track  r^alrer;  had  worked  for  a 
long  time  on  the  road;  that  he  was  a  good 
section  hand,  and  knew  his  duty.  There 
was  also  evidence  tending  to  show  that  sig- 
nals were  required  to  be  given  before  a 
train  starts,  and  that  a  signal  should  have 
been  giv^  for  starting  the  train  from  whldi 
Geary  was  thrown  after  the  conductor  mo- 
tioned with  his  hand  for  the  engineer  to  go 
ahead  with  the  train.  Delaney.  the  front 
brakeman.  testlfled:  "Question.  Did  yon  see 
the  conductor  give  a  signal  to  go  ahead? 
Answer.  I  did.  Q.  Where  was  he  at  the 
time,  and  what  kind  of  a  t^gnal  did  he  give? 
A.  I  think  he  was  hi  the  side  door  of  the 
caboose,  and  gave  the  usual  go-ahead  signal, 
—the  raiatiig  of  the  hand.  Q.  Could  yon  see 
the  engine  at  that  time?  A.  Part  of  it 
Q.  What  part?  A.  Saw  the  cab  and  stack. 
Q.  What  other  signal  was  given,  If  any,  be- 
fore the  tEaln  started  at  that  time?  A.  I 
don't  remember  of  any  other.  Q.  How  long 
did  the  train  remain  at  a  full  stop  at  that 
time?  A.  About  one  mhmte,  to  the  best  of 
my  Judgm«it  and  reocAection.  Q.  In  start- 
ing freight  trains,  upon  which  yon  were  em- 
ployed by  the  defendant  company,  was  It 
customary  to  start  the  train  before  any  slg^ 
nal  from  the  engine?  A.  It  was  customaty 
to  ring  the  bell,  and  some  cases  the  whistle 
was  sounded.  Q.  If  the  engine  bell  bad 
been  rung  at  this  time,  was  there  anything 
to  prevoit  you  bearing  it?  A.  I  don't  know 
of  anything  that  would  prevoit  me  hearing 
it"  Heshion.  the  rear  brakeman.  teetifled: 
"QuestlML  In  what  manner  did  the  acddoit 
occur  that  caused  his  death  at  the  time  stat- 
ed? Answer.  Hie  train  stopped  there  to 
pick  up-  the  section  men,  and  Geary  and  the 
other  men  got  on  the  train,  and  Geary  fell 
between  the  cars,  and  was  run  over.  Q.  As 
the  train  approached  the  section  men,  on 
that  occasion,  did  yon  aet  the  rear  Ixake  be- 
fwe  the  train  came  to  a  sti^?  A.  Tes.  Q. 
Was  there  a  hand  brake  for  your  use  In  the 
ctQK^  of  sfdd  cabooeef  A.  Tea.  Q.  From 
the  poeitton  you  occupied  In  said  caboose, 
coold  yon  see  the  section  mok  cetttng  en  the 
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tnin}:  A.  OoDld  not  Me  them  in  tiie  act 
•of  stepplDff-  on  the  steps  of  tlie  caboose,  I 
-WW  them  coming  towards  tbe  caboose.  Q. 
State,  if  you  Imow,  what  port  of  the  train 
-Oeaiy  got  upon.  A.  Geary  got  on  the  south- 
west comer  of  the  rear  box  car,  went  up  the 
ladder,  and  stepped  over  onto  a  flat  car 
that  was  loaded  with  ties.  This  flat  car 
was  the  flrst  or  second  from  the  caboose.  Q. 
Did  you  see  Geary  after  he  was  on  the  car 
-of  ties?  A.  Tes,  sir.  Q.  In  what  position 
waa-  Oeaiy  when  you  last  saw  him  on  that 
ilat  car?  A.  He  Just  stepped  across  onto  the 
^t  oar,  and  was  leaning  against  the  box  car. 
■Q.  At  that  time,  was  the  train  In  motion,  or 
standing.  stUl?  A,  Standing  stiU.  Q.  Did 
you  see  Geary  fall?  A.  I  did  not  Q.  Did 
he  fall  between  the  box  car  and  the  car  load 
-of  ties  which  you  have  mentioned?  A.  To 
the  best  of  my  knowledge,  he  did.  Q.  Did 
you  receive  any  signal  from  the  oiglne,  ei- 
ther by  whistle  or  the  ringing  of  the  bell, 
that  tbe  train  was  about  to  start?  A.  I  did 
oot  hear  any.  Q.  At  the  time  the  train 
started,  was  your  brake  still  set?  A.  It  was. 
<i.  What,  if  anything,  did  you  do  when  the 
train  started?  A.  I  released  the  brake  In 
tbe  copola.  Q.  How  soon  after  the  train 
started  did  you  learn  that  an  accident  had 
-occurred?  A.  I  learned  in  a  very  Aort  time 
that,  something  bad  happened,  bat  it  was 
some  time  before  I  knew  what  it  was.  Q. 
In  what  manner  did  you  learn  that  some- 
thing had  happened?  A.  By  seeing  bead 
brafceuian  giving  violent  stop  signals.  Q. 
What,  if  anything,  did  you  hear?  A.  I  heard 
A  human  voice  about  tbe  same  time,— as  of 
«ome  one  in  mlseiy-  Was  the  tone  of 
▼olce  you  heard  load  or  medium?  A.  It 
Tpus  loud.  Q.  Did  you  set  your  brake,  and 
t>ring  the  train  to  a  stop  again?  A.  Yes,  I 
•did." 

Prom  this  and  otber  evidence  Introduced 
about  the  opdin8r7>  use  of  signals,  and  the 
long  e^erlenoe  of  Geary  in  railroad  service, 
tbe  Inferences  are  that  be  had  knowledge 
of  how  trains  were  handled  and  operated 
oa  the  road  on  which  he  was  working.  If 
there  was  no  "violent  or  unusual  jerk"  in 
the  starting  of  the  train,  yet,  if  on  account 
■of  tbe  omission  to  ring  the  bell  or  sonnd 
tbe  whistle,  and  a  jerk  of  the  train  In  start- 
log,  Geary  was  thrown  from  the  car  without 
<ault  on  his  part,  the  material  allegations  of 
the  petition  as  to  negligence  were  sufllclent- 
ly  proved.  There  was  evidence  to  sustain 
the  following  flndlngs:  "Question.  If  the  en- 
jgine  bell  bad  been  rung  for  ten  seconds  be- 
tore  starting  the  train,  could  Geary  have 
heard  it?  Answer.  Yes.  Q.  Did  the  engi- 
neer or  flrMoao  <rf  defendant's  engine  ring 
the  beU  beftm  starting  the  train?  A.  No." 

In  support  of  tbe  alleged  oontnbntMy  neg- 
llgeneet  it  ts  n^ed  that  Geary,  by  votontarl- 
IT  dlmUnr  npoo  the  freight  car,  when  he 
had  ne  duty-  to  perform  there,  and  whon  a 
■ale  place  was  provided  for  him  on  the  ear 
*DOMh  hnn^t  himself  ctearly  within  the 


role  stated  Ih  Ilia  case  of  SaDwor  Oa  t. 

Bates,  37  Kan.  715. 16  Pac  Rep.  IBl.  aid  Iv 
carelessly  standing  on  a  loose  tie  fn  a  dn- 
gerous  place,  without  bradnir  himsiif  li 
some  way,  he  brought  himself  within  ihK 
general  rule  which  requires  all  persiHis  oC 
sound  mind  to  exercise  a  reasonable  deffce 
of  care  tor  their  own  safety.  It  appeanil 
from  the  evldoioe  that,  after  tlie  ftrigb: 
train  stopped.  It  was  under  tbe  direction  -t 
Rabas,  the  fMemaA  In  charge  of  tbe  repaiT- 
Ing  of  the  track  of  the  railroad.  He  testi 
fled  "that,  befwv  tbe  conducts  gave  the 
signal  for  the  train  to  start,  he  saw  that 
Geary  was  standing  on  the  oar  ot  ties,**  and 
tbe  conductor  testified:  "Question.  Was  li 
a  proper  place  for  Geary,  on  tbat  occadoo? 
Answer.  I  can't  say  whether  It  was  a  prDi>n- 
place  or  not.  Q.  Did  you  consider  bis  po^ 
tlcm  a  dangerous  one?  A.  I  did  not,  at  th«> 
time."  Tbe  foreman  also  testlfled  that 
"there  was  nothing  to  get  on  tbat  train  for. 
except  to  unload  tle&  That,  wb^  tcM  to 
go  back,  the  men  knew  there  was  aofoethlnf 
to  imload,  and  ties  were  needed  at  tbe  pla» 
the  train  st<9ped.  It  was  the  custom  for  the 
men  to  ride  on  the  load  of  ties.  Tbat  Geary 
was  a  good  secttott  band,  and  knew  bis  duty 
That  the  ties  were  back  in  the  train,  toward* 
tbe  caboose."  To  question,  "Why  did  the 
other  men  can  get  on  the  caboose 7**  Rstk» 
said,  "I  don't  know."  Mike  Hlnea,  a  wltnes 
for  the  railroad  company,  testified  tbat  "tbr 
woiklngmen  could  pldc  any  place  to  ridr. 
that  the  workingmen  ain't  got  time  to  ^ck 
ont  best  places  to  ride  upon,  and  tbat  be  had 
rode  oa  a  car  ot  ties  several  times."  It 
also  ap[>eared  from  tbe  evidence  tbat,  after 
Geaiy  fell  from  tbe  car,  the  caboose  was 
left,  and  the  foreman  and  one  of  tbe  sectfoa 
men  rode  about  a  mile  and  a  half  on  tbe  car 
of  ties,  and  miloaded  them;  tbat,  after  th^ 
omductM-  signaled  with  his  band  for  the 
train  to  go  ahead,  tbe  train  started,  witbem 
tbe  whistle  sounding  or  the  beB  ringing. 
Tbe  conductor  testified  about  tbe  signal  as 
follows:  "Question.  In  what  manner  did 
you  signal  the  engineer,  and  what  time  was 
required  to  make  that  signal?  Answer.  I 
signaled  him'  with  the  usual  signal  of  the 
band,  which  probably  requires  two  or  three 
seconds.  Q.  What  is  the  usual  ^gnal  y<m 
speak  of?  A.  By  raising  the  hand  straight 
np  and  moving  It.  Q.  In  what  manner 
tbe  engineer  recognise  your  signal?  A.  H? 
asaally  recognises  it  by  the  ringing  of  tb^ 
bell  and  the  starting  of  tbe  train.  Q.  An 
those  two  recognitions  slmtdtaneons?  A 
There  Is  usually  a  short  Intermission.  Q. 
What  Intermission,  if  any.  was  there  on  tbe 
day  at  the  time  in  question?  A.  As  I  stated 
be((M«,  I  d«i't  remember  as  to  whether  the 
nmg."  It  must  be  recollected  that  M^ 
Gidre  and  Geary  were  on  tbe  soatfa  side  of 
the  track,  and  that,  as  the  train  passed 
Geary  and  McGulre,  the  mgfaieer  called  to 
UcGolre,  *^rry,  get  on  the  train.  There  Is 
a  car  load  of  tiM  ta  btf-dlstiUmted."  and 
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iiat  Delano,  the  head  brakemaUt  aa  be 
wsaed  Geaiy  and  McGtUre,  tcM  tli«D,  "We 
lare  a  car  of  ties  to  unload;"  Ibat  the  fMe> 
Dan  did  not  direct  Oeair  to  get  Into  the  ca- 
>oose,  and,  for  ought  that  appears,  Geair 
night  have  supposed  that  it  was  necessary 
or  him  to  get  npon  the  car  loaded  with  ties, 
or  the  pTupose  of  unloading  them.  Hmt^- 
'ore,  we  cannot  aay,  in  this  case,  upon  all  the 
^Tld»ice,  as  a  matter  of  law,  as  la  the  E»tea 
Jase,  that  Geary  Toluntarlly  placed  hlnuwU 
a  a  dangerous  posltioD,  uBneceeaarUy,  when 
here  was  another  place,  that  was  safer,  that 
le  could  have  chosen,  and  that  he  had  time 

0  exercise  his  Judgment  thereon.  The  negr 
Igence  alleged  in  the  petition,  and  the  cob- 
rihutOTT  negligence  alleged  in  the  answer, 
rere  matters- for  the.  determlnatloB.  of  the 
ury  upon  the  conflicting  evidence.  Upon 
uffldent  evldaice,  the  Jury  made  the  follow- 
Qg,  among  other,  special  findings:  "Ques- 
ion.  Did  Geaiy  know,  at  tiio  time  he  got 
■n  the  train,  that  there  was  a  car  load  of 
les  to  unload?  Answer.  Yes.  Q.  Did  Geary 
now,  at  the  time  he  got  onto  the  train, 
inhere  the  car  load  of  ties  was  to  be  unload- 
d?  A  No.  Q.  For  what  purpose  did 
;eary  get  <»  the  car  load  of  ties?  A.  To  be 
eady  to  assist  in  unloading  the  ties.  Q. 
>ld  not  the  conductor  see  Geary  oa  the  car. 
f  ties  about  the  time  he  gave  his  signal  to 
be  «i^neer  to  start  the  train?  A  Yes.  Q. 
Vas  Geary's  position  on  the  car  load  of  ties, 
t  the  time  the  conductor  gave  the  signal  to 
be  eeogineer,  a  dangerous  one,  tC  the  train 
ad  been  properly  handled  and  opemted?. 
L.  No.  Q.  Was  Geary  accustomed  to  ridings 
n  cars  loaded  with  tlra  and  other  material 
or  repairing  the  track?  A.  Yes.  Q.  Was 
bne  a  coabom  on  defendant's  railroad  for 
ectloD  men,  whm  taken  up  by  freight 
mln  for  the  purpose  of  g(dng  a  short  dls- 
ince  to  perform  their  work,  of  riding  on 
ny  convenient  car?  A  Yes." 

It  la  farther  contended  that  the  trial 
aurt  erred  in  not  giving  the  following  In- 
tmctlon:  "In  regard  to  the  question 
rheth«r  the  bell  was  rimg  npon  the  locomo- 
ve  before  the  start,  or  not,  the  Jury  are  in- 
tmcted  that  positive  evidence  of  witnesses 

1  a  position  to  know  they  heard  the  bell 
Jig,  or  that  they  rang  It,  la  of  greater 
'eight  than  the  negative  evidence  of  persons 
t  a  distance  from  the  locomotive,— that  they 
id  not  bear  the  bell."  The  case  of  Railway 
o.  T.  Pierce,  39  Kan.  391,  18  Fac.  Rep.  305, 

cited  as  decisive.  It  Is  conceded  that  the 
icomotlve  whistle  was  not  sounded,  but  the 
iglneer  and  fireman  testified  the  bell  was 
uig  Just  before  the  train  started.  This  case 
>mes  within  the  declson  of  Railroad  Co.  v. 
ane,  33  Kan.  702,  7  Fac.  Rep.  587.  In  that 
ise  it  was  observed  that  "while  the  request, 
1  a  general  statement  of  the  rule  of  evi- 
ence,  is  correct,  we  do  not  regard  its  re* 
isal  as  error.  As  presented,  it  Ignored  all 
lodlfying  circumstances,  and  assumed  that 
0  porittT*  teatlnini7  wmt  (dlered  by  tlie 


plaintiff  that  no  signal  was  given.  Hie  tefltl- 

mony  of  one  who  was  In  a  position  to  hear, 
and  who  was  gtrlng  special  i^ntioa  to  the- 
sounding  of  the  whistle,  that  It  was  not 
sounded,  while  negative  In  form,  Is  a  positive 
statement  of  fact;  and  whaethewitaesseshad 
equal  opportunity  to  bear  the  whistle,  and  are 
equality  credible,  it  Is  general^  of  aa  much 
value  as  the  testimony  of  one  who  states 
that  It  was  sounded."  The  coaductor,  who 
gave  the  moU<«  with  bis  hand  to  the  en- 
glBCcr  for  the  train  to  stop,  "could  not  re~ 
member  that  the  bell  rang."  Heshion,  the 
rear  brakeman,  whose  duty  it  was  to  set  and 
take  the  brake  off,  "did  not  hear  any  signal" 
aa  the  train  was  about  to  start.  Itelaney. 
the  front,  brakeman,  "did  not  hear  any  belL" 
Jesse  Merrill,  wtu>  was  la.  a.  field,  not  far' 
away,  and  whose  attention  was  called  to  the 
omissioa  of  the  ringing  of  the  bell,  testified 
"that  DO  bell  was.  rung."  William  Merrill, 
who  had  worked  on  the  road  aa  a  sectlOD. 
hand  for  five  or  six  years,  and  who  was 
with  Jesse  Merrin,  testified  "that  he  did  not 
hear  the  bell  ring."  The  train  started  with- 
out the  braKe  being  taken  off.  which  ought 
not  to  have  happened,  if  the  signal  to  start 
had  been  given.  In  the  Pierce  Case,  supra, 
the  persons  who  testified  that  they  did  not 
hear  the  whistle  had  no  connection  with 
the  operation  of  the  train,  and  were  not  up- 
on the  train.  In  this  case,  three  railroad  em- 
ployee. Including  the  conductor,  and  the  head 
and  rear  brakemen,  all  gave  testimony  against 
any  signal  having  been  given.  The  refusal 
to  give  the  instructton,  under  tfacfls  drcum- 
stances,  was  not  prejudicial. 

Other  Instmctions  are  complained  of,  but 
It  appears  from  the  record  that  the  trial 
court  gave  the  following:  "If  you  shall  find 
and  believe  from  the  evidence  that  Geary 
knew,  or  that  he  had  a  right  to  suppose  from 
oustom  and  duty,  and  usual  manner  of  doing 
the  kind  of  work  he  was  about  to  do^  that 
It  waa  not  in  the  lime  of  his  duty  to  get  up- 
on the  car  at  the  time  and  ida.ce  where  the 
Injury  occurred,  and  If  he  luiew,  or  bad  a 
right  to  know,  that  the  caboose  was  provided 
for  him  and  the  other  section  men  to  ride 
upoa  at  the  time  and  place  where  the  In- 
Jury  occurred,  and  that  it  waa  a  safer  place 
for  him  to  ride  upon  than  the  car  upon 
which  the  injury  occtu-red,  then  It  was  bis 
duty  to  get  upon  the  cat>oose;  and  If  he,  un- 
der  such  circumstances  and  facts,  chose  to 
ride  upon  the  car  upon  which  the  Injury  oc- 
curred, he  assumed  the  risk  of  riding  in 
that  position.  If,  Id  the  discharge  of  a. 
dangerous  duty,  an  employe  voluntarily 
places  himself  In  a  dangerons  position,  un- 
necessarily, when  there  are  other  and  safer 
places  which  he  could  have  chosen,  ne  as- 
aumas  the  rMc  of  riding  in  snob  a  danger- 
ous position.  Railroad  companlee  are  not 
Insurers  of  the  safety  of  the  lives  of 
tb^r  employes,  and  are  not  llaMe  to 
them  for  Injorlea  received  unless  th» 
raUniad  otHiipaiiy  la  gnlltr  of  negUg«ic» 
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canstng  the  Injury,  and  not  then,  It  the  em- 
ploye Is  goilty  of  negligence  mato-ially  oon- 
trllnitlng  to  his  Injury.  If  you  sbould  find 
and  believe  from  the  evidence  that  the  de- 
ceased, himself,  so  far  contributed  to  his  own 
Injury,  his  own  negligence  or  want  of 
ordinary  care  and  cantton,  that,  but  for  sncb 
negligence  or  want  of  ordinary  care  and  cau- 
tion on  bis  part,  the  Injury  would  not  have 
happened,  plaintiff  cannot  recover  In  this 
action,  and  you  should  find  for  the  defend- 
ant" In  view  of  these  instructions,  the  re> 
fnsal  to  give  others  upon  similar  matters 
was  not  error.  We  have  examined  the 
special  findings  of  the  Jury,  but  do  not  find 
they  Justly  the  severe  criticisms  made  upon 
them.  We  have  also  examined  the  other  al- 
leged errors  discussed  In  the  elaborate  brlefB, 
but  do  not  perceive  anything  suflSdent  to 
demand  a  reversal  of  the  Judgment  The 
Judgment  will  be  affirmed.  All  the  Justices 
oracuirlng. 


UBWia  T.  cm  OF  bjbkridob. 

(Stqareme  Court  of  Kansas.    Not.  U,  18^) 

DaVIOTlTB  SlDBWAlSB  —  ACTIOK   TOB  PBHSOMAL 

Iktobieb  —  Inoobfoutioh  or  Citt— Nono^- 
Flbadiko. 

1.  Id  an  action  ag^nst  a  dty.  Its  organlea- 
tion  and  corporate  existence  are  aufficiently  al- 
leged by  statements  as  to  the  public  use  of 
streets  therein  "ever  rfnce  the  organisation  of 
said  city,  in  August,  A.  D.  1887,  as  a  dty  at 
the  third  class." 

2.  A  petition  for  Injuries  from  a  defective 
ridewalk,  alleging  that  the  walk  was  negligent- 
ly constrocted,  and  that  defendant  city,  well 
knowing  this,  had  permitted  it  to  remain  in  a 
defective  condition  until  after  the  acddent, 
charges  the  jolty  with  notice  of  the  defMt. 

BrrOT  from  district  coort,  Wabaunsee  coun- 
ty; GeOTge  Q.  Oomell,  Judge  pro  tem. 

Action  by  Sfosea  Lewis  against  the  dly  of 
BArldge  tor  Injarlea  trom  a  defective  ride- 
walk.  Judgmoit  tor  plaintiff.  T>flfandant 
MngB  error.  Affirmed. 

The  petition  alleged.  In  connection  with  a 
statement  as  to  the  existence  at  certain 
streets  In  tile  dty  oC  Eakrldge,  that  th^ 
had  been  open  and  In  publio  use  "ever  since 
the  organization  of  said  dty,  in  August,  A. 
D.  1887.  as  »  dty  of  the  third  class.**  It 
also  alleged  that  the  sidewalk  where  plaintiff 
was  Injured  was  negligently  constructed,  and 
that  the  d^.  weU  knowing  the  premises,  bad 
negligently  permitted  It  to  remain  In  a  de- 
fective condltim  until  oftar  the  Injury  oo- 
cnrred. 

E.  H.  Sanford,  tor  plaintiff  In  enoe.  J.  J. 
Mitch^  for  defendant  in  errw. 

PER  OURIAM.  Only  one  brltf  has  been 
flled  In  this  case,— that  of  the  plaintiff  in  er- 
ror. No  oral  or  other  argument  has  been 
made  In  tills  conrt  the  defendant  In  error. 
Upon  the  authority  of  City  of  Bskrldge 
T.  Lswls,  82  Pnc  UOi,  (decided  at  the  May 


sitting  of  this  ooort  for  IflBOU  tlw  Jndgmctt 
of  the  district  court  win  be  nrened,  aal 
cause  rananded. 


OLBASON,  Sheriff,  v.  ITTBN. 
(Sapreme  Court  of  Kansas.    Nor.  11,  UBSl) 
Ahbkoehbkt  ot  SHBRirr— Bxacimos. 
Where  a  [rialntiff  Is  seeing  to  amem  i 
sheriff,  the  ezecatioa  must  conform  strirtlr  \t 
the  Judgment  rendered,  and  if  additional  f  ^-y 
whidi  have  accrued  subseqnent  to  the  reudii.^ 
of  the  jodgment,  are  to  be  included  fn  th-  El- 
ocution, snch  costs  shonld  be  indorsed  npoo  >-r 
referred  to  in  the  ezecntion  u  accraing  or  id- 
ditlona]  costs. 
(Syllabas  by  the  Oourt.) 

Brror  from  district  court,  Saline  connty;  R. 
F.  Tbompson,  Judge. 

Amercement  proceedings  bj  J.  M.  Ittn 
against  Wallace  Oleason,  sheriff.  There  ms 
Judgment  tbr  idalntiff,  and  d^mdant  brinp 
error.  Reversed. 

The  other  facts  fully  appear  In  tbe  follow- 
ing statemoit  by  HORTON,  0. 1.: 

On  tbe  12tb  ot  March,  UHO,  1^  a  nimc  pro 
tone  (Hder,  J.  BC.  Itten  recovered  a  Jod^ 
ment  npcm  a  verdict  rendered  In  bis  favor  on 
the  lltb  day  ot  December,  1886,  agabsc 
Obaries  Hegtiund,  H^nus  Back.  Angoet 
Palmlltf,  W.  B.  King,  and  Walter  Tonnger. 
defendants;  Tbe  amount  was  tor  9700  debt, 
and  f217.2S  costs.  No  rate  at  Interest  wn 
specified.  On  the  9th  day  of  April,  1S8B,  ai 
execution  was  Issaed  to  Wallace  Gleaaoo.  the 
sheriff  of  McPboson  connty.  wblch  was  by 
him  banded  over  to  the  lAetk  ot  tbe  district 
court  of  that  connty,  witb  tbe  request  tbst 
be  enter  It  upon  the  foreign  execution  docket. 
This  tbe  derk  refused  to  do  nnleas  bfs  fiess 
were  first  paid,  ^le  execution  was  tben  re- 
tamed  to  the  sheriff,  and  he  wrote  to  J.  G. 
Mohler,  one  of  the  attorneys  of  record  for 
Itten,  advising  him  of  the  derk's  action,  and 
requesting  him  to  send  the  dei^'s  fees,  but 
tbe  letter  was  ignored.  Tbe  fees  were  never 
sent,  tbe  execution  was  not  entered,  and  astde 
from  making  inquiry,  and  ascertaining  that 
those  of  the  defendants  wbo  lived  In  He- 
Phowi  county  were  absolat^  Inscdvat 
notblng  was  done  until  after  tbe  return  day. 
The  execution  was  ss  tolloWB:  "State  of 
Kansas,  Saline  eounty^-aSL:  Tbe  state  of 
iTfttiMf  to  HkB  sb^ff  of  M^henon  connty. 
In  said  state,  greeting:  Wboeas.  X  M.  Itten, 
on  the  24tb  day  of  Uay,  A  D.  1888.  obtained 
Judgment  before  the  14tb  Judicial  district 
court  <ff  tbe  state  of  Kansas,  Bttttng*  In  Saline 
connty,  against  Cbarlai  Hegdund,  Hagmn 
Buck,  August  Palmllef,  W.  B.  King,  and 
Walter  Toungar,  for  the  further  som  of  seven 
hundred  and  fifty  dollars  ($760)  damages,  to- 
getbw  with  interest  on  said  damages  at  tbe 
rate  of  [not  given]  per  coit  per  ammm  fkom 
date  of  Judgment  until  paid,  and  also  for  tbe 
som  of  $220.90  as  costs  in  this  behalf  expend- 
ed, these  are  ttatfefore  to  command  you  that, 
of  the  goods  and  chattels  <tf  tbe  said  Charles 
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Hegelnnd,  Blagniu  Bax^  August  Palmlief, 
W.  Bi.  King,  and  Walter  Tonnger,  yon  came 
to  be  made  the  damagea  and  costs  aforeaald, 
and,  for  want  of  goods  and  cbattels,  jmi 
canae  the  same  to  be  made  out  of  tbe  lands 
and  tenem«Dts  <»C  the  said  Gbiurles  Hegelnnd, 
Magnns  Bndc,  Angost  PalmUet  W.  B.  King, 
and  Walt»  Tonnger,  and  that  70a  have  the 
same  befcwe  the  oomt  atoceaald  in  60  days 
from  this  date,  In  Sallna,  SaUne  county,  and 
state  of  Kaasaa,  aforesaid,  and  that  you  then 
and  there  certify  bow  70a 'bare  e»cated 
this  writ  Witness  my  band  and  the  seal  ct 
aald  court  afBxed  at  my  office  In  Sallna  this 
»tb  day  of  April,  A.  D.  1889.  a  J.  Frederlo- 
son.  Clerk.  By  A  Frederksm,  Deputy." 
Shortly  afterwards,  proceedings  in  amerce- 
ment were  Insdtnted,  and  Judgment  was  ren- 
dered ag^nst  the  slKrlff  for  the  amomxt  of 
the  judgment  and  oosta,  and  part  of  the  costs 
afterwards  Incurred,  with  10  per  cott.  penat 
ty,  making  a  total  of  f 1,067.99. 

Mllllken  &  GaUe,  for  plalntttf  In  error.  J. 
O.  Mohler  and  Lorltt  ft  Norrls,  for  defendant 
In  error. 

HORTON,  a  (after  stating  tbe  facts.) 
This  was  a  proceeding  In  the  court  below  to 
amerce  the  sheriff  of  McPhwson  county  tor 
bis  failure  to  return  an  execution.  The  de- 
f^i^nt  below  filed  bis  brief  within  the  time 
prescribed,  and  also  made  an  daborate  wal 
argument  upon  the  bearing.  Th^  pl^tUf  be* 
low  has  not  filed  any  brief,  and  no  oral  or 
other  a^ummt  has  been  presented  in  his 
behalf.  In  this  case  the  ezecutltm  debtras 
had  no  property  In  McPherson  coanty.wher»> 
on  to  levy  the  execution  lanted  to  the  Aheriff 
of  that  county,  ftnd  therefore  the  ne^ect  of 
the  official  duly  of  whlcb  tbe  plaintiff  below 
complains  has  done  blm  no  actual  injury. 
The  Judgment  waa  rendered  in  Saline  county 
im  May  2^  1886,  but  was  not  axtesnH  of 
record  until  the  12th  of  March,  1889,  and 
then  upon  a  nunc  |»v  tunc  order.  It  was  tor 
$TSO  damages,  together  with  tbe  costa, 
taxed  at  that  time  at  9217.^.  Execution  was 
Issued  on  the  9th  of  April,  1889,  and  recited 
the  Judgment  of  the  24tti  of  May,  1886.  for 
$750  damage^  and  |220.90  as  costs.  The 
Judgment  doclcet  at  that  time  showed  the 
rendition  of  the  Judgment,  and  coste  taxed  at 
1217.25,  and  additional  coats  of  $5.70.  Tbe 
deik,  in  explaining  tbe  Judgmoit  docket, 
stated  that  he  could  give  no  reason  for  cer- 
tain costa  therein  taxed,  but  added  that  tiie 
additional  costs,  at  the  time  of  Isaulng  the 
execution,  on  the  9th  of  April,  1889,  including 
the  costs  of  the  execution,  amounted  to  $3.65, 
making  the  total  costs  on  the  9tb  of  £9x0, 
18S9,  $220.9a 

The  statute  makes  It  the  dn^r  of  the  clerk 
of  the  court  to  tax  the  costs  to  be  Inserted  In 
tbe  Judgment,  bnt  the  costs  so  taxed  and  In- 
serted, as  of  the  date  of  the  Judgment,  iMiouId 
00^  Include  the  costs  up  to  and  Inclusive  of 
the  rendition  of  the  Judgment  The  costs 


after  the  renditioo  at  the  Judgment  abooU 
be  Indorsed  upon  or  referred  to  as  accruing 
or  additional  costs.  Generally,  a  part  of  the 
execution  reads:  "Whereas,  on  the  ■■■  —  day 

of  ^  18-.  A  B.,  idalntlff,  reoorered  a 

Judgment  in  the  said  district  ooort  of  tbe 

atata  of  ,  In  and  for  tlie  county  of 

 ,  against  O.  D.«  for  tlw  sum  tit  

doDan  damages,  with  interest  at  tbe  rate  of 

 per  cent  till  paid,  together  with 

costo  of  $  at  tiie  di4e  of  said  Judgment, 

and  accruing  costa  ot  — >  amounting  In 
all  to  the  sum  of  —  dollars,  lawful  money 
of  the  United  States,  aa  appears  to  us  of 
record."  The  execution,  if  it  had  lieen  Issued 
in  the  usual  form,  would  liaTe  recited  the 
Judgment  of  $7S0;  and  the  costa  of  $217.23, 
the  date  of  the  Judgmoit,  And  the  accru- 
ing or  additional  costs,  whatever  they  were, 
would  have  been  indorsed  upon  or  referred 
to  in  the  execution  as'sccrulng  or  addittonal 
costs.  The  execution,  therefore,  did  not  con- 
form strictly  to  tbe  Judgment  rendered.  It 
stated  a  greater  amount  of  costs  than  th^ 
actual  amount  due  or  taxed  at  the  date  of  ttie 
Judgmrat  Within  the  autiuully  of  Fisher  r. 
Franklin,  88  ECan.  2S1,  16  Paa  841,  and  Ful- 
ler T.  Wella,  Fatgo  ft  Co.,  Kan.  B51.  22 
Pac.  661.  the  Judgment  will  be  rereraed,  and 
cause  remanded.  AH  the  Justices  concurring. 


CORNWALL  T.  MIX. 
<Snpnme  Court  of  Idaho.    Not.  20,  1893.) 
BaruTHi— PtauHHSs  Ajrn  EinDBXOB  —  Fhadod- 

LSRT  COHTITUiaBa. 

1.  Under  «%neral  denial  in  replevhi,  defend- 
ant mar  prove  fraud  Id  the  sale  to  plaintiff. 

2.  Evidence  In  tbU  case  considered,  and  held 
not  to  establish  fraud,  or  bring  caae  within  wo- 
Tislons  of  section  8021,  Ber.  St 

(Syllabna  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  In  claim  and  delivery  by  M.  A. 
OOTnwall  against  F.  B.  Mix,  sheriff.  There 
was  Judgment  for  defendant  and  plaintiff 
appeals.  Reversed. 

D.  O.  Mitchell,  for  appellant  Philip  TU- 
Unghast  and  J.  H.  Forney,  for  respondent 

HUSTON,  a  J.  This  is  an  action  of  datm 
and  d^very.  brought  by  plaintiff  agatnrt 
defaidant  to  recover  possessltnt  of  certain 
personal  property,  to  wit  one  stallion  and 
one  Jackass,  alleged  by  plaintiff  to  hare  been 
wrongfully  taken  from  his  possession  by  de- 
fendant The  complaint  alleges  that  at  the 
time  of  the  taking  the  plaintiff  was  "the 
owner,  in  posses8l<m,  and  entitled  to  the  im> 
mediate  possession"  of  tlie  property  describ- 
ed; alleges  value  of  ^c^erty,  and  dalms 
damages  for  detention.  Answw  denies  own- 
ership of  plaintiff,  uid  his  right  to  posses- 
don,  and  also  sets  up  Justification  under 
writ  of  attachment  against  B.  Willinms. 
Tbe  case  was  tried  before  the  court  with  a 
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Jnrj;  rerdlct  and  Jnd^ent  tor  defendant, 
'from  which,  as  well  aa  from  the  order  of  the 
Ototrtct  court  oremiUng  ptaiDUfTs  motion 
(or  a  new  trial,  plaintiff  appeals  to  tbla 

court 

The  following  facts  appear  from  the  rec- 
ord: In  January,  1892,  one  B.  W'UUains,  be- 
ing the  owner  of  the  property  described  in 
the  complaint,  to  wit,  one  stallion  and  one 
Jackaaa,  which  property  was  at  the  time  in 
the  care  and  custody  of  one  Magnlre  at  Mos- 
cow, Latah  connty,  Tdaho,  said  Williams 
(tl^ai  being  at  Memphis,  Tenn.)  executed  to 
plahitlff,  nnder  date  January  14,  1892,  a  bill 
of  sale  of  said  property  for  the  consideration 
(as  expressed  In  said  bill  of  sale)  of  $800. 
On  receipt  of  the  bill  of  sale  plaintiff  pre- 
sented same  t6  Magnlre,  and  demanded  pos- 
session of  the  property.  Magnlre  declined 
to  surrender  possession  of  the  property,  ex- 
cept upon  condition  that  plaintiff  would  pay 
him  what  WlUianM  owed  him,  (Magulre.j 
Wuat  the  amonnt  of  the  Indebtedness  dalm- 
ed  by  Magnlre  to  be  due  to  him  from  Wil- 
liams was  does  not  distinctly  appear;  but 
It  does  appear  from  the  record  that,  besides 
a  bill  of  9192.25,  due  Maguire  for  the  keep- 
ing of  said  animals,  there  was  a  note  past 
due  at  the  Moscow  National  Bank,  upon 
which  Maguire  was  a  Joint  maker  with  Wil- 
liams, which  note  waa  for  the  sum  of  $6fW.- 
75,  dated  December  12,  1891,  and  bore  Inter- 
est at  the  rate  of  1%  per  cent  per  month. 
It  would  seem  from  the  evidence  In  tiie  rec- 
ord that  the  bill  of  sale  sent  by  WllUams  to 
plaintiff  was  a  proposition,  or  conditional 
sale,  the  terms  or  conditions  of  which  were 
expressed  In  a  letter  or  letters  written  at  the 
time  by  Williams  to  plaintiff,  which  letters, 
although  not  appearing  in  the  record,  aro 
testified  to  by  both  plaintiff  anu  WlUlamB. 
The  consideration  for  the  sale,  as  testified 
to  by  both  plaintiff  and  WilUanis,  was  the 
payment  by  plaintiff  of  the  said  note  exe- 
cnted  by  WlUlama  and  Maguire  to  the  Mos- 
cow National  Bank;  and  also  the  Mil  of 
Maguire  for  the  keeping  of  the  said  ^w^nwls, 
Plaintiff  did  not  it  seems,  at  once  accept  of 
the  sale,  but  some  time  after.  Plaintiff  says 
"some  days  after"  the  receipt  of  the  bill  of 
sale  he  paid  the  note  at  the  bank,  and  the 
UU  for  keeping  the  animals  to  Maguire,  and 
took  possession  of  the  animals,  removed 
them  from  the  bam  of  Maguire  to  the  bam 
of  one  Blacker,  which  plaintiff  had  tempo- 
rarily hired,  until  he  could  fix  up  his  own 
bam  for  their  reception  and  keeping.  On  or 
about  the  11th  of  March,  1802,  and  while 
the  property  was  being  removed  by  plaintiff 
from  the  Blacks  barn,  which  plaintiff  had 
rented,  to  the  bam  of  plaintiff,  said  property 
was  seized  by  defendant,  as  sheriff,  under 
the  attachment  aforesaid.  The  only  evi- 
dence offered  In  tiie  case  was  on  the  part  of 
the  pUlQtiff. 

The  theory  of  the  defendant  seems  to  be 
that  the  sale  from  WlUlama  to  the  plaintiff 
ras  void  under  the  statute  of  frauds  of 


Idaho,  In  that  It  was  not  followed  by  aa  be 
mediate  delivery  and  an  actnal  and  coorB 
ned  change  of  i>oBsesslon  of  the  propenr 
sold.  Section  8021,  Bev.  St  Idabo,  proridw 
as  follows:  "Bvery  transf^  of  penooal  pn^- 
erty,  other  than  a  tiling  tn  action.  «ad  en^ 
lien  tberem,  other  tb^n  a  mortsage.  vb^ 
allowed  by  law.  Is  conctnsively  presunKd  if 
made  by  a  person  having  at  the  time  tbr 
possession  or  control  of  the  proptirtj,  »si 
not  accompanied  \j7  an  immedliate  delir^. 
and  followed  by  an  actual  and  contian^i 
change  of  possession  Of  the  things  tr^^^ 
ferred  to  be  fraudulent  and  tbOTeforp  vc  ii 
against  those  who  are  his  O'edltors  whil^' 
remains  In  possession,"  etc.  Does  the  trac^ 
f»  or  sale  by  WllUams  to  the  plaintiff  fa 
wItMn  this  statute?  The  bill  of  sale  es^ 
cuted  by  Williams  to  plaintiff,  although  tt- 
solute  upon  Its  face,  seems  by  the  evideof* 
adduced  at  the  trial  to  have  been  upon  c-^ 
ditions;  that  Is,  plaintiff  was  to  have  ttir 
animals  upon  condition  that  he  paid  xir 
note  of  WllUams  and  Maguire  at  the  ilt.*^ 
cow  National  Bank,  and  also  paid  the  bill  of 
Maguire  for  the  keeping  of  the  animib. 
Those  conditions  were  not  accepted  at  ooc* 
by  plaintiff,  nor  for  some  time  tbmaftcr; 
and  it  would  seem  from  the  record  that 
some  further  correspondence  was  bad  be- 
tween plaintiff  and  WUllams  before  the  f<r 
mer  did  finally  accept;  but  It  Is  nndispnte4 
that  before  the  levying  of  the  attachmest 
platntur  had  botii  acc^ted  the  terms  of  tbt 
sale  and  taken  possesion  of  the  propotr 
He  had  paid  the  claim  of  Bfacnfre  for 
keeping  of  the  animals,  and.  tf  he  had  not 
paid,  be  had  guarantied,  the  note  of  WO- 
llams  and  Magnlre  at  the  bank.  and.  as  ip- 
pears  from  the  evidence,  snbsegoently  paid 
It  It  Is,  we  bdleve,  the  accepted  mle  m- 
der  the  Code,  that  fraud  may  be  proved  un- 
der a  gen«al  denial  In  replevin.  CotOxj, 
Bepl.  f  TSZ,  and  cases  dted.  But  we  do  not 
think  that  the  evidence  In  this  case  tends 
even  to  establish  fraud.  The  most  that  cu 
be  claimed  for  the  lettw  from  WlUfams  to 
Ptdutt  Is  that  the  sale  to  phtlntlff  by  WQ- 
Uams  was,  ae  was  at  least  considered  by  the 
latter  as,  a  conditional  sale;  and  by  compfj- 
Ing  with  the  condition  the  plaintiff  became 
and  was  entitled  to  the  possesstmt  of  tb^ 
property.  The  property  at  the  time  of  the 
sale  not  bting  in  ttie  possession  or  nnder  t&e 
contnd  tft  Winiams,  the  voidor.  the  case  ^ 
not  within  the  provisions  of  section  3CS1. 
Rev.  St  Idoha 

The  measure  of  damages  In  actions  ot  re- 
plevin, where  the  property  sought  to  be  re- 
covered has  a  usable  value.  Is  the  value  of 
the  propoty  at  the  time  of  the  taking,  wltb 
the  vatne  of  Its  use  from  the  time  of  taklr^ 
The  Instraction  npon  this  point  asked  hr 
plaintiff  correctly  states  the  law.  and  should 
have  been  i^ven.  Its  refusal  was  error. 

There  was  no  errw  In  permitting  the  df- 
fendant  to  cross-examine  witness  WlUiam^ 
as  to  tiie  terms  and  ctmdtttons  of  the  sale 
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by  bim  to  plaintiff,  bnt  we  do  not  think  the 
evlfl^ce  elicited  tended  to  establish  fraud  In 
tbe  sale,  or  to  bring  tt  within  the  pnrrtew  of 
section  8021,  Ber.  St  Conceding  all  that 
can  proptfiy  be  claimed  from  the  erldence, 
tbe  plaintiff  was  a  bona  fide  pledgee  of  the 
IMx>perty.  and  as  such  was  entitled  to  the 
possession  tl^ereof  at  the  time  of  the  taking 
by  defendairt.  Judgment  of  district  court 
reversed,  and  cause  remanded  toe  new  triaL 

MOSaAM  and  SULUTAN,  JJ.,  oODcnr. 


HABTPORD  BTRB  INS.  OO.  T.  EAHN. 

(Sapreme  Goort  «F  Wromlng.    Dec:  1,  1808.) 

AoTiox  ox  Fixe  Iksuraitcb  Polict — ^Plbadimo — 
PariTios— SujKoiBNOT- 

1.  Under  Ber.  St.  6  2447,  provlditir  that  a 
petition  mast  contain  a  ■tatemeot  of  the  factt 
coDstitnting  a  canse  of  action  in  ordioar;  lan- 
guage an  exhibit  attached  to  a  petition,  and 
therdn  rriored  to  as  a  iiart  thneof,  Is  not  a 
pajrt  of  the  petition,  and  cannot  be  cefored  to 
to  determine  the  snffidenc;,  or  to  suppl7  alle- 
g&tlona  omitted  therefrom. 

2.  A  petition  on  a  fire  insurance  poller  al- 
iMfed  that  on  a  specified  date,  in  cooa^deratioii 
ta  $20  pafcd  plamtifl,  defendant  made  a  polic7 
of  iDsnrance,  tnereb^  Insuring  plaintiff  against 
loss  b7  fire  to  the  amount  of  $1,000  on  his 
stock  of  groceries;  that  at  the  time  of  mailing 
such  insurance,  and  from  tben  until  the  fire 
hereinafter  mentioned,  plaintiff  had  an  inanrable 
interest  in  the  property,  as  its  owner,  to  the 
▼alue  of  $2,600,  and  that  on  a  specified  date  the 
stock  was  destro7ed  by  fire,  add  to  allege  a 
subsiating  contract  of  insurance  at  the  time 
of  the  loss,  and  a  breach  thereof. 

QiTor  to  district  conr^  Lumnd*  ooanty;  R. 
H-  Scott*  Judge. 

Action  by  Gus  Eahn  against  the  Hartford 
Fire  InBuranoe  Gompany.  There  was  judg- 
ment for  plaintUT,  and  dcitendant  brings  er* 
ror.  AjDrmed. 

The  other  facts  fully  appear  In  the  follow^ 
lug  statement  by  OL<ARK,  J.: 

This  was  an  action  brought  by  defendant 
In  error  against 'plaintiff  In  errw  in  the  dia- 
trict  court  of  the  county  of  Laramie  to  recov- 
er upon  a  policy  of  Insurance  issued  by  the 
latter.  The  petition  filed  in  the  court  below, 
AprU  18,  1891,  was  as  fallows:  '^he  abore- 
named  plaintiff  complaiDS  of  the  above-nam- 
ed defendant,  and  for  cause  of  action  alleges 
as  follows,  to  wit:  (1)  That  the  defendant  Is 
a  corporation  duly  created  by  and  under  the 
lawa  of  tbe  state  of  Oonnecticut,  and  doing 
business  In  the  state  of  Wyoming,  as  a  fire 
insurance  ccnnpany.  (2)  T^at  oa  the  13th 
day  of  October,  A.  D.  18»0,  in  consideration 
of  the  payment  by  the  plaintiff  to  the  defend- 
ant of  tbe  premium  of  tw«ity  dollars.  (|20,) 
the  defendant,  by  its  agent,  duly  authorized 
thereto,  made  its  policy  of  Insurance  in  writ- 
ing, which  said  policy  is  annexed  as  a  part 
of  this  petition,  and  marked  'Exhibit  A,'  and 
thereby  Insured  the  plaintiff  against  loss  or 
damage  by  fire  to  the  amount  of  one  tboo- 
sand  dollars  (|I,000)  upon  Ids  stock  ot  gro- 
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cerlee  and  provisions,  flour,  grain,  and  feed, 
teas,  coffees,  sugars,  candy,  cigars  and  tobac- 
co, canned,  pldded,  and  bottled  goods,  fresb 
and  salted  meats,  and  other  mercbandlse  not 
more  hazardous,  usually  kept  in  such  8to<^, 
all  while  contained  in  the  one-story  frame 
metal-roofed  building,  situated  on  lot  num- 
bered 4,  In  blo<^  numbered  002,  southeast 
comer  of  Blerenth  street  and  Central  ave- 
nue, in  the  city  of  Cheyenne,  county  of  Lara- 
mie, and  state  of  Wyoming.  (8)  That  at  the- 
time  of  making  said  insurance,  and  from, 
then  and  until  the  fire  hereinafter  mentioned, 
the  plaintiff  had  an  interest  In  tbe  property 
Insured,  as  the  owner  thereof,  to  an  amount 
exceeding  twenty-flre  hundred  dollars,  (92,- 
SOO.)  (4)  That  on  tbe  2eth  day  of  December, 
A.  D.  1890,  said  stock  of  goods  so  InaureA 
was  1»tally  destroyed  by  Are,  which  did  not 
happen  directly  or  indirectly  by  invasion.  In- 
surrection, riot,  elvll  war,  or  commotion,  or 
military  or  ustirped  power,  or  by  order  of  any 
clTil  authority,  or  by  theft,  or  by  neglect  of 
the  Insured  to  use  all  reasonable  means  to 
save  and  preserve  the  property  at  and  after 
the  Are,  or  by  explosion  of  any  kind,  or  light- 
ning. (5)  That  the  plaintiff  duly  tulfUled  aU 
the  conditions  of  said  insurance  on  his  part, 
and  gave  immediate  notice  of  the  said  fire  to- 
the  agmts  of  the  said  defendant;  and  within 
sixty  days  from  tbe  date  of  said  fire  gave  due 
notice  and  proof  of  the  fire  and  loss,  and  duly 
demanded  payment  of  the  said  sum  of  on& 
thousand  dollars.  ^1,000.)  ^)  That  no  part 
of  tbe  same  bas  been  paid,  and  the  said  sum 
Is  now  due  th^  said  plaintiff  from  the  said- 
defendant  Wherefore  plaintiff  prays  Judg- 
ment in  the  sum  of  one  thousand  dollarv, 
($1,000,)  together  with  Interest  thereon  from- 
tbe  26th  day  of  December,  A.  D.  1890,  and 
costs  of  this  suit"  Annexed  to  the  petition, 
and  filed  therewith,  was  the  t>oIIcy  sued  on. 
To  this  petition  tbe  defendant  bekm  filed  a 
general  dCTiurrer,  averring  that  the  petition 
did  not  '*Btate  facts  snfflcient  to  constitute  a 
cause  of  actl(»i,"  which,  upon  hearing,  wa» 
overruled;  and  tiiereafter  deftodadt  filed  Its- 
answer,  in  which  it  set  forth  four  separate 
defenses,  substantially  as  ftdlows:  First.  It 
admitted  its  corporate  character,  and  tbe 
maiklng  of  the  policy  as  alleged,  and  de- 
nied each  and  every  other  allegation  in  the 
petition  set  forth.  Second.  It  averred  that 
the  policy  provided  that  In  the  event  of  loss- 
by  fire  the  assured  should  give  Immediate 
notice  thereof  in  writing,  to  defendant,  and 
within  60  days  thereafter  render  to  defend- 
ant a  iMirtlcular  account  of  the  1ob».  the  cir- 
cumstances of  the  fire,  value  of  property,  etc., 
and  also  that  loss  should  not  be  payable  until 
60  days  after  such  notice,  proofs  of  loss,  etc., 
should  be  received  by  defendant;  and  tben 
alleged  that  plaintiff  did  not  at  any  time  ren- 
der such  statement  or  proof  of  loss  as.  wa* 
by  the  [>olicy  required,  nor  did  defendant  re- 
ceive, 60  days  before  the  commencement  of 
this  action,  or  at  any  other  time,  tbe  said  re- 
quired proofs  of  loss,  etc  Third.  It  alleged 
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fhat  b7  flie  tenoB  of  the  p<^cy  it  was  proTld- 
ed  that  In  case  ct  any  fraud  or  false  swear- 
ing tiy  assured  touching  any  matter  relating 
to  said  Insurance  tbe  policy  should  be  TOld> 
and  averred  that  plaintiff  had  been  gnllty  of 
false  swearing  in  this:   that  he  knowingly 
and  wuifuUy.  and  with  Intent  to  cheat  and 
defraud  the  defendant,  false^  swore  that  the 
value  of  the  property  destroyed  was  four 
times   greater   than  It  actually  was,  etc. 
Fourth.  That  the  policy  provided  that  In  cast 
of  other  Insorance  the  loss  should  be  appor 
Honed  among  the  several  Insurers;  that  oc 
the  property  Insured  by  defendant  there  was 
other  insurance  In  the  sum  of  $1,S00;  that 
plalutUTs  entire  loss  did  not  exceed  $400; 
and  therefore  defendant,  If  liable  at  all,  was 
not  liable  for  any  greater  sum  than  $200.  To 
the  defendant's  second,  third,  and  fourth  de* 
fensee  as  above  stated  plaintiff  filed  a  reply, 
m  which  he  generally  denied  each  and  every 
allegation  therein  set  forth.  Thereafter,  on 
the  21st  day  of  December,  ISOl,  the  cause 
came  on  for  trial  before  a  Jury.    Before  any 
evidence  was  introduced,  the  defendant  ob- 
jected to  the  introduction  of  any  evidence, 
ui>on  tbe  grounds  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  was  overruled  1^  the 
oonrt,  and  exertion  duly  preserved.  The 
trial  was  proceeded  with,  and  continued  from 
day  to  day  until  the  28th  day  of  December, 
1891,  when  it  was  submitted  to  tbe  Jury. 
The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff.  On  Decemb^  31,  1891,  defendant 
flled  Its  motion  for  a  new  trial  upon  the 
ground  that  the  court  erred  In  permitting  any 
evidence  to  be  introduced  upon  the  trial  over 
defradant's  objection.  On  January  11,  1892, 
defttidant's  motion  for  a  new  trial  was  heard 
and  overruled  by  the  court,  to  which  defend- 
ant duly  excepted;  whereupon  dtfendant 
flled  its  motion  for  Judgment  In  its  favor  up- 
on the  pleadings,  notwithstanding  the  verdict 
for  plaintiff,  which  motion  was  overruled  by 
the  court,  to  which  ruling  defendant  duly  ex- 
cepted; and  thereupon  tbe  court  rendered 
Judgment  for  plaintiff  upon  the  verdict  of  the 
Jury.  The  plaintiff  In  arrw,  the  defendant 
below,  brings  the  cause  here  upon  petition  In 
WTor,  assigning  as  error  that  (1)  the  court 
ored  In  overruling  and  denying  the  motion 
of  tbe  d^endant  for  Judgment  in  Its  favor, 
notwitbatanding  the  verdict  for  the  plaintiff; 
(2)  the  court  erred  in  rendering  Judgment  for 
plaintiff;   (3)  the  court  erred  in  overruling 
defendant's  motion  for  a  new  trial;  (4)  the 
fKmrt  erred  in  overruling  the  defendant's  de- 
murrer to  plainticrs  petition;  (5)  the  Judg- 
ment rendered  for  the  plaintiff  is  contrary  to 
law  in  that  plaintiff's  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  ot  action, 
and  does  not  state  facts  snfflcirat  to  aopport 
a  Judgmrait  tor  the  plaintiff. 

Lacey  &  Van  Devantor,  for  plaintiff  In  er- 
ror. Waltw  B.  Stcn,  for  defosdant  in  er- 
ror. 


OIABK,  J.  (after  stating  the  facta.)  It  Is 
apparent  that  the  principal  qnestion  in  tfaa 
case  is,  does  the  petiticn  state  facts  snllkiea: 
to  constitute  a  cause  ct  action?  At  the  od- 
set,  we  have  the  contenttmi  of  plaintiff  In  a- 
rw  that  in  this  state  It  Is  settled  law  ths: 
an  exhibit  attached  to  a  petitlim,  and  ther^ 
In  referred  to  as  a  part  thereto  la  not  a  part 
of  the  petition,  and  cannot  be  referred  to  re- 
examined to  determine  the  suflloleiicy  of  tt- 
petition,  or  to  supply  allegations  omiii-^J 
therefrom.  On  the  othw  hand.  It  Is  nr^-i 
upon  us  that  the  better  rule  is  that  an  ex- 
hibit attached  to  a  petition,  and  by  direct  al- 
legation made  a  part  thereof,  may  be  regari- 
i>d  as  being  inccHrporated  to  all  reascmable  Ib- 
tents  and  purposes  In  the  body  ot  tbe  peti- 
tion, and  hence  forms  a  part  thereof.  I  as 
of  opinion  that  the  better  rule  Is  as  coo- 
tended  for  by  plaintiff  In  error;  Uiat  under 
our  Code,*  requiring  tbe  petition  to  contr  a 
"a  statement  of  tbe  facts  constituting  \h-: 
cause  ot  action  In  ordinary  and  oonidae  bo- 
guage,"  tbe  better  method  of  pleading  upoa 
such  an  Instrument  as  the  one  here  la  to  »t 
forth  Its  legal  effect  In  the  body  oC  tbe  p^^:!- 
tion.  While  It  was  permlsslUe  at  commoa 
law  to  attach  the  exhibit,  and  rtfer  to  it  to 
the  petiti<Hi  as  a  part  thereof,  and  is  still  pv^ 
mlssible  In  all  the  Code  states,  I  think,  u 
set  forth  the  instrument  sued  on  in  the  pe- 
tition "In  haec  verba,"  still  It  woultl  seem 
that  such  a  ^stem  of  pleading  la  objecU<s>- 
able  as  p^mitting  the  pleading  of  evidence 
But  without  further  discussing  the  advantage 
of  either  rule,  (and  much  can  be,  and  br 
the  courts  has  been,  said  upon  both  sides  of 
the  question.)  It  is  to  be  said  that  the  rule 
requiring  the  petition  its^  to  fully  state  tbe 
plaintiff's  cause  of  action,  and  not  recognii- 
ing  an  exhibit  as  part  of  the  petition,  was  tbe 
established  practice  in  Ohio,  and  the  coo- 
BtrucUon  there  given  to  the  Code  which  we 
adopted  from  that  stat&  In  adopting  tbe 
Code  of  that  state,  I  think  we  adopted  it 
with  the  OMistmction  there  glv&i  it.  A^aln, 
It  has  long  been  the  established  practice  fa 
the  district  conrts  d  this  state,  and  was  cet- 
talnly  dedared  to  be  tbe  true  role  by  our  ter* 
ritOTial  aupreme  court  In  Johnscm  Insiu^ 
ance  Oa.  8.  Wyo.  140,  6  Paa  729.  And  tcr 
these  reasims  I  am  of  opinlim  that  It  Is  bet- 
ter to  adhere  to  the  eatabHahed  and  gmenUr 
accepted  practice  heretofbra  iveralllng.  Is 
this  view  of  the  question,  ooonad  tot  plain- 
tiff in  errw  extends  tliat  It  does  not  appear 
from  the  petition  by  express  avoment  or 
otherwise  that  the  policy  sned  on  was  In 
force  and  effect  at  the  time  ot  tbe  fire;  that 
the  petition  does  not  state  the  duration  of  tbe 
policy,  nor  that  die  loaa  oocorred  during  its 
life;  that  to  entlde  tbe  plaintiff  to  recover 
It  was  necessary  for  the  petitim  to  abow  a 
subsisting  contract  ot  insurance  between 
plaintiff  and  defendant  at  tiie  time  of  kas; 
and,  nothing  ot  this  sort  btfnff  abowa  by 
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the  peUtlon,  it  Wfts  consequently  fatally  de- 
fectlTe,  and  set  forth  no  cause  of  action. 
Counsel  toe  defendant  In  error  endeavors  to 
arold  the  force  of  plaintiff's  argument  by 
Insisting  that  the  policy  annexed  to  the  peti- 
tion as  an  exhibit,  and  referred  to  In  the 
petition  as  a  part  thereof,  should  be  consid- 
ered as  a  part  thereof;  and  he  practically 
admits  that,  If  the  exhibit  cannot  be  locked 
to.  the  petition  Is  defective  in  tiie  matters 
complained  of.  I  am  unable  to  wholly 
agree  with  counsel  on  either  side.  I  fully 
agree  with  counsel  for  plaintiff  in  error  that 
the  petition  must  set  forth  a  contract  of  in- 
surance subsisting  at  the  time  of  the  loss, 
and  a  breach  thereof,  to  enable  the  plaintiff 
below  to  recover.  The  point  of  difference 
between  us  la  that,  In  my  Judgment,  the 
petition  does  allege  a  subsisting  contract  of 
insurance  at  the  time  of  the  loss,  and  a 
breach  thereof.  The  language  of  the  petition 
Is:  "That  on  the  13th  day  of  October,  1890, 
in  consideration  of  the  payment  by  the  plain- 
tiff to  the  defendant  of  the  premium  of 
twenty  dollars,  ($20.00,)  the  defendant,  by 
its  agent,  duly  authorized  thereto,  made  Its 
policy  of  Insurance  In  writing,  which  said 
policy  is  annexed  as  a  part  of  this  petition, 
and  marked  'Exhibit  A,'  and  thereby  Insured 
the  plaintiff  against  loss  or  damage  by  Are 
to  the  amount  of  one  thousand  dollars  upon 
his  stock  of  groceries,"  etc.  "That  at  the 
time  of  making  said  insurance,  and  from 
then  and  until  the  flre  hereinafter  men- 
tioned, the  plaintiff  had  an  Interest  in  the 
property  Inrared,  as  the  owner  thereof,  to 
an  amount  exceeding  twenty-flve  hundred 
dollars,  (92,500.00.)  That  on  the  26tb  day  of 
Decemb^-,  D.  1890,  satd  stock  of  goods 
BO  insured  was  totally  destroyed  by  flre," 
etc.  Now,  tot  the  purposes  of  the  demurrer, 
It  must  be  assumed  that  the  plaintiff  bos 
correctly  pleaded  his  contract  with  the  de- 
fendant; and,  Inasmuch  as  It  Is  evident  he 
has  pleaded  It  according  to  its  legal  effect, 
rather  than  In  haec  verba.  It  must  be  as- 
sumed that  the  petition  properly  states  its 
legal  effect;  and,  while  we  will  not  look  to 
the  exhibit  for  the  purpose  of  aiding  the  pe- 
tition, we  will  not.  on  the  other  hand,  look  to 
It  for  the  purirase  of  hurting  the  petition. 
Such  being  the  case,  upon  what  principle  con 
we  assume  that  there  was  any  other  llmita- 
tloa  upon  the  life  of  or  duration  of  the  policy 
sued  on  than  that  which  the  law  Implies, 
vis.  that  the  policy,  as  a  contract  of  Indem- 
nity ordinarily  wlU  not  be  deemed  to  oon- 
tlnue  in  force  any  longer  than  the  assured's 
Insurable  Interest  In  the  property  insured 
:ontInues,  (May,  Ins.  S{  100,  100a,)  nor  after 
Its  satisfaction  by  payment  of  the  amount 
itated  In  the  event  of  loss?  There  Is  nothing 
[n  the  nature  of  the  Insurance  business,  nor 
1%  there  anyOiIng  In  the  policy  of  the  law,  of 
whldi  I  am  aware,  whicdi  would  prevent  an 
Insurance  company,  If  It  saw  fit,  from  mak- 
ing a  permanent  policy  of  insurance  to  con- 
tinue indeflnltdy;  and  from  the  allegations 
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In  the  petition  (closing  our  eyes  to  the  ex- 
hibit, which  we  will  consider  legally  absent, 
though  actually  present)  such  seems  to  have 
been  the  case  here.  Such  a  contract  of  in- 
surance possibly  may  be  out  of  the  usual 
course  of  business;  but  that  fact.  If  it  be  a 
fact,  does  not  authorize  the  court  to  assume 
in  this  case  that  there  was  a  fixed  limit  to 
the  duration  of  the  policy,  when  the  fair 
meaning  of  the  language  of  the  petition  is 
that  its  duration  was  for  an  Indeterminate 
and  unfixed  period  of  time.  I  am  aware  that 
there  are  authorities  which  hcAA  that  the 
fixing  of  the  duration  of  the  risk  is  an  essen- 
tial requisite  to  a  valid  contract  of  insurance. 
Strohn  v.  Insurance  Co.,  37  Wis.  625;  Baptist 
Chureb  V.  Brooklyn  Flre  Ins.  Co.,  28  N.  T. 
153;  Tyler  v.  Insurance  Co.,  4  Rob.  (N.  T.) 
155;  1  Wood,  Ins.  pp.  IS,  47,  and  note.  But 
in  all  of  these  cases  suits  were  brought  upon 
alleged  parol  contracts  to  Insure,  and  the 
question  at  Issue  was  not  the  construction  of 
the  contract,  but  whether  there  was  a  con- 
tract of  insurance;  that  fact  b^ng  asserted 
on  the  one  band  and  denied  on  the  other; 
and  it  was  held  that,  io  the  absence  of  evi- 
dence showing  the  amount  of  premium,  dura- 
tion of  risk,  eta,  It  would  be  deemed  that 
the  minds  of  the  parties  did  not  meet,  and 
hence  there  was  no  agreement  But  here 
the  making  of  the  contract  is  admitted,  and 
fbr  the  purpose  of  this  question  Its  terms 
stated,  and  the  only  question  here  la  one  of 
construction;  and  In  my  Judgment,  by  fair 
constmction,  the  petition  alleges  an  agree- 
ment on  the  port  of  the  defendant,  based  up- 
on a  suffldent  consideration,  to  pay  to  plain- 
tiff the  amotmt  of  his  loss  (not  exceeding 
$1,000)  by  fire  of  certain  described  property. 
In  the  event  of  such  loss  from  such  cause. 
And  certainly  such  a  promise  Is  valid  and 
binding,  and  may  be  mforced  when  the  con- 
tingency happens;  it  matters  not  whether  It 
happens  In  one  year  or  In  fifty  years  after 
the  making  of  the  pnMuise.  But.  again,  it 
Is  a  familiar  rule  of  pleading  that,  presump- 
tions of  law  need  not  be  stated.  B'lisSt  Code 
PL  SS  175,  176;  Boone,  Code  PI.  S  11;  Rev. 
St  Wyo.  t  2470.  And  It  Is  also  a  familiar 
rule  of  law  that  when  a  state  of  things  Is 
once  established  by  proof  or  auction,  the 
law  presumes  that  state  of  things  as  estab- 
ll^ed  continues  to  exist  as  before,  until  the 
contrary  Is  shown,  or  until  a  different  pre- 
sumption Is  raised  flrom  the  nature  of  the 
subject  In  question.  1  Oreenl.  Ev.  SS  41,  42; 
2  Whart  Ev.  H  1284-1289;  2  Best,  Bv.  SS 
405,  40a  As  Mr.  Greenleaf  states  In  section 
41,  supra,  this  "presumption  Is  founded  upon 
the  experienced  continuance  or  permanency 
of  longer  or  shorter  duration  In  human  af- 
fairs." And  In  this  case  we  must  assume 
tltat  the  policy  of  Insurance  sued  on  meant 
something,— that  it  had  a  substantial  pur- 
pose and  meaning;  In  other  words,  that  the 
assured  was  insured  thereby  for  some  length 
of  time;  otherwise  we  would  have  to  assume 
that  plaintiff  paid  the  920  premium  for  a 
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mere  Idle,  useless  Oilng.  and  that  In  making 
the  policy  the  defendant  Intended  to  deliver 
to  plaintiff  a  useless  and  valueless  paper, 
both  of  which  assumptiCHia  would  be  abso- 
lutely without  legal  foundation.  The  con- 
tract of  Insurance,  then,  being  of  such  a  na- 
ture that  It  must  have  bad  some  duration, 
It  will,  In  the  absence  oi  any  showing  to  the 
contraiT,  or  until  a  different  presumption  Is 
raised  from  the  nature  of  the  contract  of  oth- 
er established  circumstances,  be  presumed  to 
have  continued;  and  certainly  there  Is  noth- 
ing In  this  case  which  tends  to  raise  the 
presumption  that  the  policy  had  expired. 
Schroeder  v.  Insurance  Co.,  109  111.  167,  at  p. 
163,  overruling  upon  this  point  12  111.  App. 
653;  2  May,  Ins.  (3d  Ed.)  S  401.  The  case 
Just  cited  is  the  only  authority  I  have  been 
able  to  find  In  which  the  doctrine  of  the  pre- 
sumption of  continuants  has  been  applied  to 
the  duration  of  an  Insurance  p<dlcy,  but  the 
principle  Is  well  settled,  aa  a  few  Illustra- 
tions will  show. 

It  is  absolutely  essential  that  a  plaintiff 
suing  upon  an  Insurance  policy  should  show 
an  insurable  Interest,  as  well  at  the  time  of 
the  loss  as  at  the  time  of  procuring  the  pol- 
icy; yet  It  seems  to  be  well  settled  that  If, 
In  such  suit,  he  avers  only  an  Interest  at  the 
time  of  taking  out  the  policy,  that  Interest, 
In  the  absence  of  any  showing  to  the  con- 
trary, will  be  presumed  to  have  continued 
op  to  the  time  of  loss,  and  the  petition  will 
not  be  open  to  demurrer  for  falling  to  ex- 
pressly allege  Interest  at  time  of  loss.  Bous- 
sel  V.  Insurance  Co.,  41  N.  Y.  Super.  Ct.  282; 
2  Wood,  Ins.  (2d  Ed.)  |  519,  p.  1132.  In  a 
suit  upon  a  Judgment  It  is  essential  to  plain- 
tiff's right  to  recover  that  the  Judgment 
should  be  In  full  force  and  effect  when  sued 
upon,  yet  it  Is  only  necessary  to  allege  the 
rendering  of  the  Judgment  and  its  entry. 
Until  something  to  the  contrary  Is  shown, 
It  wIU  be  presumed  to  have  continued  in 
foil  force  and  effect.  Campbell  v.  Cross,  39 
Ind.  155.  In  a  suit  for  divorce  It  is,  as  a  rule, 
essential  to  plaintiff's  right  to  recover  that 
there  should  be  a  subsisting  contract  of 
marriage  between  plaintiff  and  defendant  at 
the  time  of  the  commencement  of  the  suit; 
yet  if  plaintiff  alleges  a  contract  of  marriage 
at  some  time  prior  to  the  suit,  that  contract 
wiQ,  upon  demurrer  to  a  petition  falling  to 
allege  the  cpnttnuance  of  the  relation,  be 
presumed  to  have  continued,  and  to  be  sub- 
sisting. So  also  with  a  contract  of  partner- 
ship. In  a  suit  upon  a  promissory  note  It  is 
essential  to  plaintiffs  right  to  recover  that 
he  should  be  the  legal  owner  and  holder  of 
the  note  at  the  time  of  suing;  yet  If  he  avers 
that  the  defendant  made  the  note  to  him, 
and  falls  to  aver  that  he  Is  still  the  owner 
and  bolder  thereof,  It  will  be  presumed.  In 
the  absence  of  a  showing  to  the  contrary, 
that  he  Is  still  such  owner  and  holder,  and 
a  demurrer  to  his  petition  upon  that  account 
will  be  overruled.  Jaeger  v.  Hartman,  13 
Minn.  SS.  (GIL  50.)    In  Irvine  v.  Irvine,  5 


Hlnn.  61.  (GIL  44,)  the  plaintiff  brongbt  soil 
to  cancel  a  deed  made  by  bim  In  Infanc; 
In  bis  petition  he  did  not  expreuly  alles; 
that  he  had  reached  bis  majority  at  the 
time  of  bringing  the  suit.  On  detnoirer  to 
the  petition  It  was  held  that,  haring  alleg- 
ed hie  Infancy,  and  not  having  atiown  aoj- 
thing  to  the  contrary,  it  would  be  presnm-  | 
ed  that  his  infancy  continued,  notwithstand- 
ing the  usual  presumption  that  one  who 
brings  an  action  is  an  .idulL  Tliece  illnstn- 
tlons  are  sufficient  to  show  that  the  prlncipk 
runs  through  the  entire  body  of  the  law,  and 
I  can  conceive  of  no  good  reason  why  then 
should  be  an  exception  In  tbe  case  of  an 
action  upon  an  Insurance  policy  to  a  rule 
of  pleading  so  uniformly  recognized  and  so 
fully  in  accord  with  the  elementary  princi- 
ples of  the  law.  Although  I  have  searched 
diligently,  I  have  only  found  one  case  wtiicb 
in  any  wise  conflicts  with  the  vtewa  above 
expressed  as  to  this  lule  of  pleading,  sad 
that  Is  Johnson  v.  Insurance  Co.,  snpta.  In 
that  case  It  Is  positively  stated  that  "an  il- 
legation  In  the  petition  that  tbe  policy  <i 
Insurance  was  In  full  force  and  effect  awl 
had  not  expired  or  been  canceled  at  tbe 
time  the  property  was  consumed  by  fir*  ij 
an  indispensable  averment."  Under  this  d  c- 
trlne.  If  the  plaintiff  below  had  alleged  tiut 
the  term  of  his  policy  was  from  a  diy 
certain  to  a  day  certain,— the  term  coverin? 
the  date  of  the  loss,— the  [>etltion  would  have 
been  open  to  demurrer,  unless  he  fortlier  al- 
leged "that  tbe  policy  had  not  be«i  cio- 
celed,"  and,  further,  the  legal  c<hic1il<ii<:i 
"that  it  was  still  In  full  force  and  efff<:." 
The  logical  deduction  from  the  above  d^i- 
sion  is  that  In  a  petition  upon  a  policy  ijf 
insurance,  which  does  not  set  forth  tie 
conditions  of  tbe  policy,  the  court  will  not 
only  assume  the  existence  of  a  provision 
authorizing  Its  cancellation  by  the  insurer, 
but  will  also  require  the  plaintiff  to  negative 
the  remote  posslUUty  of  this  rigifat  of  cu- 
cellation  having  been  exerdaed  by  tbe  d>~ 
fendant  company.  No  authority  whatever  ii 
given  for  this  rnllng  upon  this  parttcnUr 
question,  and  It  would  seem  from  a  r^- 
Ing  of  the  opinion  that  this  propoaltion  w»i 
simply  takoi  for  graated.  I  have  carefuU; 
examined  the  briefs  of  counsel  in  the  rase 
mentioned,  and  in  them  there  is  no  mentiuD 
of  the  question  of  the  duration  of  the  policy, 
and  no  question  suggested  as  to  its  be^nj: 
in  force  and  effect  at  the  time  of  the 
Not  only  this,  but  the  record,  n^Ich  Is  now 
to  be  found  among  the  flies  of  tbe  late  ler- 
ritorlal  supreme  court,  shows  that  the  onl; 
order  made  in  the  trial  court  In  the  case  wsi 
an  order  sustaining  a  demurrer  to  tbe  pe- 
tition. No  final  order  of  any  kind  had  been 
entered,  and  hence  It  would  seem  that  ihe 
territorial  supreme  court  was  wholly  with- 
out Jurisdiction  to  do  or  say  anything  at>oat 
the  case,  except  only  to  make  an  order  dis- 
missing the  appeaL  But,  notwltbstanillDg 
this,  If  I  were  not  thoronfAily  oonvioced 
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tliat  the  decdsiotf  ttdi  partlcalar  mat- 
ter was  wh€il7  oontmiy  to  tbe  settled  prln- 
dplea  of  the  law,  as  wdl  as  a  uniform  line  of 
adjudlcatloiu,  I  would  willingly  yield  my 
own  conrlctlons  to  It;  but  I  tblnk  It  Is  an 
Ulustratlon  of  what  Is  said  by  Mr.  Sent  at 
paee  477  of  tbe  first  Tcdnme  of  hia  Oom- 
mentarlea:  "It  Is  probable  that  the  records 
of  many  of  the  courts  in  this  country  are 
replete  with  hasty  decisions,  and  such  cases 
ought  to  be  examined  without  fear,  and  re- 
vised without  reluctance,  rather  than  to 
have  the  character  of  our  law  impaired,  and 
the  beauty  and  harmouy  of  the  system  de- 
stroyed, by  tbe  perpetuity  of  error."  I  have 
no  doubt  that  the  petition  was  defeotlve, 
and  drawn  with  little  regard  to  the  rules  of 
pleading,  but  these  defects  were  all  of  such 
a  nature  that  thc^  could  hare  been  reached 
by  a  motion  to  make  more  definite  and  cer- 
tain. I  do  not  think  the  petition  wholly 
failed  to  state  a  cause  of  action,  and  for  that 
reason  I  think  the  demurrer  was  properly 
overruled.  Chambers  t.  Hoorer,  3  Wa^.  T. 
107,  at  page  110, 13  Pac.  466;  Van  Rensselaer 
V.  Bonesteel,  24  Barb.,  at  page  370;  Stroebe 
T.  Fehl,  22  Wis.,  at  page  320;  People  v. 
Ilyder,  12  N.  Y.  434.  The  Judgment  of  the 
district  court  of  Laramie  county,  Wyo.,  la 
therefore  affirmed  in  all  respects. 

GBOESBEOK,  G.  J.,  and  CONWAY.  J., 
concur. 


FISHER  T.  CHADWICK  et  aL 
CHADWICK  et  al.  t.  HOPKINS  et  al. 
(Su^ureme  Court  of  WyomlDg.    Dee.  1,  1883.) 
Parties — Joivbtk  or  DBrBNDi.NTB — ADumisTiti.- 

TOR  AVD  SdRTIVINQ  JoINT  ObLIQOR — CONTRACT 
— IXTBHPRBTATIOS— JODOMSNT  AGAINST  ADMIN- 
ISTRATOR. 

1.  Rev.  St.  I  2805,  providing  that  any  per- 
BOD  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controreray  adverse  to  plaia- 
ti£F,  or  who  is  a  necesBary  rarty  to  a  complete 
det^mination  of  a  question  Involved,  does  away 
with  the  common-law  rale  that  the  administra- 
tor of  a  deceased  i<Ant  obligor  cannot  be  joined 
as  defendant  with  the  surviving  obligor,  !n  an 
action  on  the  contract,  unless  snch  survivor  is 
insolvent. 

2.  PialutUf  agreed  to  sell  defendants  certain 

stock,  and  defendants  agreed  to  take  it,  and  pay 
plaintiff  a  specified  amount  therefor;  such  nay- 
ments  to  be  made  "as  soon  and  fast  as  they 
were  able,  floandally,  to  do  so,  without  sacrin- 
cfng  theto  Interests  in,  or  the  property  of,"  such 
company.  Beld,  that  defendants  were  bound 
to  perform  such  contract  within  such  time  as 
was  reasonable  for  the  disposition  of  their  proj>- 
erty. 

3.  In  an  action  against  administrators  on 
a  contract  made  by  their  intestate,  a  judgment 
for  plaintiff  should  not  be  against  defendants, 
"administrators  or'  deceased,  bat  should  be,  In 
effect,  that  the  administrators  pan  in  due 
course  of  admlntotratlon,  the  amount  ascertain- 
ed to  be  due. 

Error  to  dlatrict  court,  Lanmle  county; 
B.  H.  Scott,  Judge. 

Action  by  Sdwln  W.  Hopkins  against 
Charles  F.  Fisher,  and  John  M.  Cbadwick 


and  Charles  F.  Flaher  as  admlnlatratoca  oi 
the  estate  of  Jehu  J.  Cbadwick*  deceoaedf 
on  a  contract  made  by  deceased  and  defend* 
ant  FlAier  to  repay  plaintiff  a  sum  paid  by 
biiu  for  stock  in  a  certain  corporatluL 
There  was  a  Judgment  for  plaintiff,  and  dfr 
fendants  Fisher  and  such  admlnlstratnn, 
separately,  bring  error.  Modified. 

Potter  &  Bntk^  for  pUlntlfl.  Lacey  A  Yan 
Devanter,  fbr  defoidanta. 

CONAWAY,  J.  These  two  cases  In  error 
in  this  court  arise  from  a  single  action  la 
the  district  court  Edwin  W.  Hopkins 
brought  his  action  In  that  court  against 
Charles  F.  Fisher,  and  John  U.  Chadwi<A 
and  Charles  F.  Fisher,  administrators  of  the 
estate  of  Jehu  J.  Cbadwick,  deceased.  Hb 
obtained  Judgment  against  them.  Charles 
F.  Fisher  brings  tbe  cause  to  this  court  for 
review  by  tils  individual  petition  in  error. 
John  M.  Cbadwick  and  Charles  F.  Fisher, 
administrators  of  tbe  estate  of  Jehu  J.  Cliad- 
wick,  deceased,  also  bring  the  cause  to  this 
court  for  review  by  their  separate  petitlcai 
in  error. 

Tbe  petition  of  plaintiff,  Hopbdns,  filed  in 
the  trial  court,  alleges  a  Joint  and  several 
contract  of  Charles  F.  Fisher  and  Jehu  J. 
Cbadwick  wHh  himself.  Before  the  com- 
mencement of  this  action,  Jehu  J.  Cbadwick 
died,  and  the  action  Is  against  his  adminis- 
trators and  Charles  F.  Fisher  as  Joint  de- 
fendants. The  administrators  of  the  estate 
of  Jehu  J.  Cbadwick,  deceased,  demurred  to 
this  petition  on  the  ground  that  It  does  not 
state  facts  sufficient  to  ctHistitute  a  cause  of 
action  against  them,  in  not  alleging  the  in- 
solvency of  Charles  F.  Fisher,  the  surrlTing 
Joint  contractor,  and  that  there  la  an  improp- 
er Joinder  of  cauaea  of  actiim  against  Gliarles 
F.  Fisher,  indlTldnally,  and  against  these  ad- 
ministrators. 

At  common  law,  the  rule  was  absolute 
that  tbe  eatete  of  the  deceased  Joint  con- 
tractor was  not  liable  to  the  obligee  in  the 
Joint  c(mtract  except  In  case  of  the  Insolven- 
cy of  the  surviving  Joint'  obUgor.  If  the 
survivor  was  solvent  Uiere  was  a  plain  and 
adequate  remedy  by  action  at  law  against 
him.  In  such  case  tbe  liability  of  the  estate 
of  the  deceased  Joint  obligor  was  to  con- 
tribute to  him  after  the  debt  was  collected 
from  or  paid  by  him.  In  case  of  his  In- 
solvency the  obligee  In  the  Joint  contract 
could  bring  bis  action  in  equity  against  tbe 
administrators  of  the  deceased  Joint  obligor. 
But  tbe  petitltm  alleges  a  Joint  and  several 
contract  It  is  not  claimed  that  these  rules 
apply,  or  ever  applied,  to  such  a  contract 
But  the  same  point  is  raised  by  an  Instruc- 
tion to  tbe  Jury  requested  by  tbe  defendant 
administrators,  and  refused  by  the  trial 
court  This  instruction  is  as  follows:  "The 
plaintiff  cannot  recover  against  the  adminis- 
trators of  Jehu  J.  Cbadwick,  deceased,  in 
this  action,  upon  a  Joint  agreement  or  con- 
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tract  Jointly  made  by  Charlea  F.  Fisher  and 
Jehtt  J.  Ghadwlck."  There  Is  evidence  In 
the  record  from  which  the  Jury  mfg}it  hare 
found  that  the  contract  in  question  was  Joint, 
and  not  Joint  and  seTeral,  aa  alleged,  and 
there  la  no  aUegatlou  in  the  petition  of  the 
InsolT^cy  of  the  sorrlTor.  Therefore,  if 
the  common-law  rule  prerails,  the  Instmc- 
tlcn  should  bare  been  given,  and  the  retnaal 
to  give  It  was  error,  which  might  have  been 
very  preJndldaL  The  question  Is  thus  f&lr^ 
ly  presented  whether,  under  our  Code,  the 
common-law  rule  prevails,— that  the  admin- 
istrators or  execntors  of  a  deceased  co^bll- 
gor  In  a  Joint  contract  are  liable  to  the  obli- 
gee in  an  action  oa  the  contract  only  In  case 
of  the  Insolvency  of  the  survivor.  Thla  is 
a  question  upon  which  our  American  courts 
are  In  direct  and  hopeless  conflict  It  is  a 
question  of  first  impression  In  this  state, 
and  it  Is  our  duty  to  endeavor  to  ascertain 
and  adopt  the  view  which  la  most  In  har- 
mony with  the  provisions  of  onr  Code  of 
CHvU  Procedure,  and  beat  adapted  to  carry 
out  those  proTisions  m  their  true  meaning 
and  intent 

The  one  sufficient  reason  for  the  role  of 
the  common  law  that  the  snrvivUig  Joint 
obligor  and  the  represoitatlTes  of  the  estate 
of  the  deceased  could  not  be  Joined  aa  de- 
fesidants  bi  an  action  at  law  was  tbe  inabil- 
ity of  a  court  of  law  to  render  separate  and 
different  Judgments  In  a  single  action,— 
against  the  survivor,  to  be  satisfied  de  bonis 
proprlls,  and  against  the  admihlstratora  of 
the  estate  of  tbe  deceased,  to  be  aatlsfled 
from  such  estate  In  doe  course  of  administra- 
tion. From  the  same  reason  it  ft^wed 
that  the  survivor  alone  vnts  liable  in  an  ■action 
at  law»  and  that  if  he  were  aolvent,  and  the 
actlcn  thus  avaUaUe  fbr  the  collection  of  the 
debt,  the  plaintiff  need  go  no  further,  and  he 
was  not  permitted  to  do  so.  In  the  code 
states,  this,  the  only  reason  for  the  mlea 
Gt  the  common  law  upon  this  subject,  has 
oitlr^  dlsaiv«ured.  Then  Is  no  longer 
any  objection  to  Joining  causes  of  action 
which  were  formerly  distinguished  as  legal 
and  equitable.  Oar  courts  are  no  longer 
hampered  aa  to  tbe  form  of  the  Judgments 
they  may  render  In  qne  sin^e  form  of  ac- 
tion, called  a  **clvil  action."  But  sometimes 
a  rule  ot  law  survlTes  after  the  reason  for 
It  is  gone.  This  may  be  the  caae  where  the 
reason  for  the  rule  has  been  abc^hed  by 
leglriatlon,  unless  coocnrrent  legislation  also 
fnmlah  a  new  nil&  With  all  due  req>ect 
for  tbe  optaiiona  of  some  eminent,  courts 
which  seem  to  bxHA  differently,  we' are  of 
the  oplnlm  that  codes  such  aa  ours,  doing 
a,waj  with  the  reason.  4^  the  common-law 
rule  under  eonsldeTation,  as  to  Jolndn  of 
parties  defendant,  also  famish.  In  terms  sof- 
flcieatly  clear,  a  sew  rule  to  be  fidlowed  in 
its  Btei^  As  to  porUes  defendant,  we  have 
the  followlttg  broad  provtsltm:  "Any  per^ 
■on  ni^  be  made  a  defendant  who  has  or 
dalms  ax  interest  in  tbe  caitroversy  advene 


to  the  plaintiff,  or  who  is  a  necessaiy  pirr 
to  a  complete  determliiatfon  or  setiir3.-cj 
of  a  questiim  Involved  tberebL."  Ber. 
i  2395. 

The  defendants  to  the  case  at  bar  aH  iss; 
any  liability  on  their  part  to  the  plaints  l 
the  action.  The  primary  question  to  be 
termined  Is  whether  th^  are  ao  HaUe.  L' 
It  be  determined  that  tb^  are  Uable.  ti: 
next  question  is  the  amount  of  such  Ualll?. 
In  both  these  questions,  tbe  defendant  ti 
minlstrators  are  Interested  in  their  rqn- 
sentatlve  cepacia  precisely  to  tlie  sazM  a 
tent*  as  their  decedent  would  be  bitoe^t^ 
were  he  alive  It  Is  Just  as  lucesaai;  '.j 
them  to  defend  toe  the  estate  as  It  todM 
tm  htm  to  def«id  tot  hlmsdf.  If  the  te&a 
vnn  at^nst  the  survivor  alone,  th^  ^r^t 
still  be  interested.  It  does  not  cbantx  ^ 
extent  of  their  liability,  whether  th?  i.^ 
held  to  pay  to  the  obligee  In  the  jnlBt  cc:- 
toact,  or  to  the  surviving  obUgur,  ij  n? 
ot  contribution.  To  a  complete  detsctsi- 
tlon  or  settlement  of  the  qnestlms  Involrei 
they  are  necessary  parties.  Tlwir  interest  t 
tbe  amount  of  the  Judffment;  wbetbK  tk 
action  be  against  thB  sarvlTor  aloae  or  ax 
Is  direct  It  Is  also  advose  to  the  jMsHZ 
If  tbe  action  were  against  the  snrvlTcr  ikn 
tbeir  liability  to  contribute  could  be  no  cKZi 
than  their  proportion  of  the  Jndgmeat  col- 
lected firom  him.  If  he  socceeded  la  dr 
f  eating  the  action,  there  woold  be  do  at- 
tribution. It  seems  evidwt  that  it  b  ib! 
tme  tntrat  and  meaning  of  ttda  portss 
of  the  Code,  and,  indeed,  antberlaed 
express  language,  that  all  of  these  par^  - 
should  be  Joined  as  defoidanta,  and  tr 
their  righta  and  UabiUties  ataoold  be  6^ 
termined  in  a  alngle  aetloii.  Tlw  erUe' 
policy  of  the  legislation  la  to  STOId  a 
tiplldty  of  suits,  and  to  reach  an  aid  to  iz 
gaUon.  The  Bngllsh  coorts  no  longer  H-- 
low  the  old  commoD-law  role.  maUos  tbt 
acdvoit  surviving  Joint  obligor  alraw  fiiliii 
to  the  c^llgee  in  the  Joint  t^ontract  Tb? 
permit  the  action  to  be  teonsht  against 
administrators  In  the  first  Instance,  vhetie 
the  snrvlTor  be  ac^Toit  or  oot^  Serenl  ^ 
the  American  states  bold  wlOi  tte  BDf£it 
courts.  See  Pom.  Rem.  Sc  Bern.  Rl^tv  8 
S02-S04;  Bliss,  Code  PI.  H  105.  106;  Bnxx 
T.  State,  25  Ind.  82;  Bnrgoyne  r.  iDmsas 
Co.,  6  Ohio  St  580:  Trlmmler  t.  TtionHea : 
B.  C.  164.  A  munbCT  of  code  states  b>-*. 
differently,  but  we  think  not  virlth  the  bene 
reason.  Bee  Yoorhls  t.  CbUO,  17  N.  Y-  £■> 
Shmnan  t.  Krenl,  42  Wia.  33^  ^e  sir  <- 
the  opinion  that  the  trial  court  did  not  c 
in  overruling  tbe  demuxrer,  nor  in  reAsiif 
the  instmctiui  quoted. 

In  OTder  to  discuss  some  further  as£o 
ments  of  oror.  It  la  necessary  to  have  V 
fore  OS  the  Issues  made  by  the  pleadli? 
The  petition  at  plaintiff,  HopUna,  sets  v  ^ 
contract  as  made  on  or  about  Oetbba  l- 
1884.  It  alleges  that,  as  a  consMent 
and  inducement  to  Um  to  pnrcliase  stock  .< 
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tlie  North  Crow  Land  &  Cattle  Company, 
Charles  F.  Fisher  and  Jehu  J.  Chadwlck  did 
lolntlj  and  Beverally  agree  to  and  with  said 
plaintlflt  that  If  he  would  purchase  stock  In 
said  company,  and  pay  cash  therefor,  If  he 
became  dissatisfied  with  such  purchase,  tb^ 
would,  at  the  end  of  three  years  from  the 
purchase,  take  the  stock  hade,  at  his  optiMi, 
uid  pay  him  his  money  Invested  ther^n, 
with  10  per  cent  per  annum  interest  from 
:he  time  of  Inreatment.  It  Is  further  alleged 
that  on  October  16,  1884,  he  rec^Ted  150 
ihares  of  such  stock,  and  paid  to  said  Flshw 
ind  Chadwlck  $12,000  therefor,  and  that 
:bereaft«',  on  or  about  September  16,  18SS, 
le  became  dissatisfied  with  his  purchase 
md  notified  said  Fisher  and  Obadvlck  that 
le  woidd  exercise  Us  option  of  retarnlng 
laid  stodt  to  them,  and  reodvlng  from  them 
lierefOT  the  said  sum  of  $12,000^  vrith  to- 
enst  thweon  at  tlie  rate  of  10  per  cent  per 
mnum  from  October  16,  1884.  A  payment 
it  $3,000  of  this  sum  on  May  18.  1887.  and 
mother  pe^ment  of  C200  on  Septembo'  23. 
S88,  are  aUeged,  and  it  Is  further  alleged  that 
to  other  paymenta  have  been  made.  Charles 
^.  Flshw,  In  bis  separate  answer,  and  John 
If.  CUiadwlck  and  Charles  F.  Sishor,  ad- 
nlnlBtratOTB  of  the  ortate  of  I^n  J.  Obad- 
vlck, deceased,  In  thdr  s^>arate  answw, 
leny  that  any  such  agreement  was  ever 
aade,  and  deny  that  any  payments  wow 
!vet  made  tm  such  an  agreement  What 
hey  allege  on  these  points,  they  state  In  the 
Ollowlng  language:  "And  for  a  second  and 
nrther  defense  by  said  defendants  to  said 
ause  of  action  set  forth  In  said  amended 
tetitlon,  the  defoidant  alleges  that  on  or 
bout  the  lOtli  day  of  September,  A.  D.  1886, 
.t  the  county  aforesaid,  the  said  plaintiff, 
«ing  th^  and  there  the  holder  and  owner 
t  one  hundred  and  fifty  shares  of  the  capltel 
tock  of  the  North  Crow  land  ft  Cattle  Com- 
lany,  did  then  and  there  agree  to  and  with 
aid  defendant  Obarles  F.  Fisher  and  said 
ehu  J.  Ohadwld^  to  sdl  and  dellrcr  to  them 
,11  of  his  said  shares  of  flie  capital  atoA  of 
aid  comiony  In  condderatlon  of  the  prom- 
Bes  and  agreements  of  the  s^d  defendant 
Jharles  F.  Fisher  and  ttie  said  Jdin  J.  Ohad- 
rtck,  then  and  there  made,  to  take  the  same, 
nd  pay  said  plaintiff  therefw  the  amount 
rhlch  be^  the  said  plaintiff,  had  paid  for  the 
aid  shares  of  stock,  togethw  with  interest 
bmon  at  the  rate  <^  10  par  cent  per  annum 
rom  the  date  when  he,  the  said  plaintiff,  bad 
aken  the  said  riiares  of  stot^  and  advanced 
he  moncgr  to  pay  for  the  same;  sodi  pajr- 
aent  to  be  made  b7  said  defendant  and  Jeha 
.  Ohadwlift  as  soon  and  fast  as  they  were 
ble,  flnandally,  to  do  so,  without  sacrificing 
hetr  interest  In,  ot  the  prop^ty  of,  said 
lorth  Orow  Land  ft  Cattle  Company." 
The  Jury  were  Instructed  that  "such  an 
£reement  as  this.  If  entered  into  hy  said 
lisher  and  Ohadwl<A:,  does  not  contemplate 
hat  they  oonld  take  all  the  time  tiiat  they 
nay  desire^  and  tiiat  m^  be  convenient  tor 


them  to  take,  but  that  the  law  will  Imply 
that  that  means  a  reasonable  time;  so  that 
If  you  further  believe  that  a  reasonable  time 
for  the  disposition  of  the  property  bas 
elapsed  since  the  agreement  of  the  said 
Chadwlck  and  Fisher  to  purchase  the  stock 
of  the  plaintiff,  you  must  find  fw  the  plain- 
tiff." This  is  assigned  as  errtHr,  We  think 
this  Instruction  Is  not  erroneous.  It  Is  not 
a  sacrifice  of  property  to  put  It  upon  the 
market  and*  sell  It  at  the  market  price.  All 
the  time  necessary  to  do  this  Is  a  reasonable 
time.  But  It  Is  urged  that  there  Is  no  proof 
that  a  reasonable  time  for  the  sale  of  the 
property  had  elapsed  wh^  this  action  was 
begun.  Ttie  contract  Is  alleged,  and  testi- 
mony Introduced  trading  to  prove  It  as  of 
date  September  10,  1S8S.  It  Is  sfaotra  1^ 
uncontrovoiBd  testimcmy  that  this  action 
was  commenced  about  the  Ist  of  October, 
1889.  Hare  is  a  lapse  of  a  llttie  more  than 
four  years;  certainly,  ample  time. 

It  was  claimed  In  argoment  that  1&  order 
to  recover  on  this  contract,  financial  aUllty 
to  pay  on  the  part  of  the  obllgws  should 
be  shown,  and  that  this  Instruction  of  the 
court  to  the  Jury  does  not  require  sndt  a 
showing,  and  Is  tiiorefore  erroneous.  It 
should  be  remembored  that  the  plaintiff, 
Hopkins,  In  his  pleadings  and  In  his  testi- 
mony, denied  the  existence  of  such  con- 
tract He  alleged  and  proved  a  contract  for 
money  to  become  due  three  years  from  the 
date  of  his  purchase  of  the  stock  of  the  corn- 
pan  J'.  Defendants  set  up  a  different  oon- 
tract  made  at  a  subsequent  time,  fixing  no 
certain  time  when  any  money  should  become 
due.  It  was  incumbent  on  them  to  estaMtoh 
th^  defense.  Oharies  F.  Elstaer  testifies 
that  the  time  of  tba  first  payment  under  the 
contract  was  to  be  within  two  years  from 
Its  date.  J^u  J.  (Huidwick,  In  conversation 
with  Mrs.  Kate  B.  Hopkins  and  others,  stat> 
ed  that  the  money  on  the  contract  was  due 
In  the  fall  of  1887.  This  Is  all  inconsistent 
with  the  Idea  tbat  payment  was  made  condi- 
tional on  the  financial  ability  of  the  parties. 
Really,  the  contract  set  up  by  the  defends 
ants  would  seem  not  to  question,  but  rath- 
ar  to  assume  the  financial  ability  of  the 
obligors  to  fulfill  their  contract  The  evi- 
dence also  shows  tbat  th^  bad  abundant 
means  to  do  sou  These  means  consisted  of 
a  large  number  of  neat  cattle  and  horses,  a 
large  quantity  of  land,  40  ndles  of  fence, 
ranch  Improvemoits,  implements,  etc.  The 
obligors  furnished  tJl  this  property  to  the 
North  Crow  Land  ft  Cattle  Company.  They 
OMitinued  In  the  control  of  the  property  and 
the  business.  The  capital  stock  of  the  com- 
pany was  placed  at  |100,000.  Hopkins  paid 
80  cents  on  tiie  dollar  for  bis  stock,  nils 
all  bears  on  the  qnestimi  ot  tbehr  financial 
abUIty.  The  fact  that  they  received  912,- 
000  from  HojAIna  Is  very  material  In  this 
connection.  The  testimony  of  defendant 
FIshtf  shows  an  attire  misapprehension  ot 
the  effect  of  such  a  contract  as  he  alleges 
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and  attempts  to  prove.  He  seems  to  assume 
that  It  gave  himself  and  Chadwick  the  right 
to  carry  on  the  business  without  contraction 
and  without  WwXt  as  to  time,  and  that  they 
were  imder  no  obligation  to  pay,  under  the 
contract,  unless  tbey  could  do  so  from  the 
profits  of  the  business.  In  answer  to  the 
question,  "What  was  the  agreement  as  to 
when  the  money  should  be  obtained?"  he 
says:  "By  selling  off  company  property. 
For  instance,  If  we  sold  off  a  bunch  of 
horses  for  ten  thousand  dollars,  any  amount 
that  was  needed  out  of  that  to  pay  running 
expenses  or  indebtedness  was  first  to  be  de- 
ducted, and  then  the  balance  applied  to 
him."  This  construction  would  destroy  the 
essential  elements  of  a  contract  It  would 
make  it  of  no  binding  force.  It  would  leave 
the  obligors  at  liberty  to  sell  or  not,  and  to 
pay  or  not,  at  their  option.  It  Is  simply  a 
claim  of  the  right  to  take  the  stock  of  Hop- 
kins and  pay  for  it,  If  they  should  find  it 
profitable  or  desirable  to  do  so;  otherwise, 
not  to  take  it  or  pay  for  It  The  inconsist- 
ency of  the  testimony  of  Fisher  with  the 
contract  which  he  sets  up  In  his  pleading, 
and  the  Inherent  Improbability  that  Chad- 
wick would  make  such  a  losing  contract  as 
that  alleged  to  have  been  made  on  Septem- 
ber 10,  1885,  would  seem  to  leave  the  pre- 
ponderance of  the  evidence  largely  in  favor  of 
thecontract  alleged  by  plaintiff,  Hopkins.  The 
Tfcord  does  not  revc.Tl  upon  which  contract 
the  Jury  based  their  verdict  Really.  U  Is 
not  material.  The  amount  of  Indebtedness  Is 
precisely  the  same  under  one  as  under  the  oth- 
er. It  is  $12,000.  with  Interest  at  10  per 
cent  per  annum  from  October  15,  1S84,  less 
the  payment  mentioned.  The  answers  of 
defendants  show  their  liability  after  the 
lapse  of  a  reasonable  time  for  the  disposal 
of  the  necessary  amount  of  property.  They 
do  not  show  the  lapse  of  time,  nor  the 
amount  of  the  liability.  If  they  did,  the  an- 
swers alone  would  sustain  the  verdict  and 
the  Judgment.  These  particulars  are  sup- 
plied by  uncontroverted  evidence. 

There  are  some  other  assignments  of  er- 
ror, but  under  these  views  they  become  Im- 
material. 

The  form  of  the  judgment  as  to  the  ad- 
ministrators. Is  objectionable.  It  Is  against 
John  M.  Chadwick  and  Charles  F.  Fisher, 
administrators  of  the  estate  of  Jehu  J.  Chad- 
wick, deceased.  This  might  be  considered 
aa  a  personal  Judgment  against  these  ad- 
ministrators for  waste,  to  be  satisfied  de 
bonis  proprils.  No  such  a  cause  of  action,  or 
any  personal  cause  of  action  against  the  ad- 
ministrators as  such,  Is  alleged  or  proven. 
The  cause  of  action  against  the  adminis- 
trators Is  the  contract  to  which  the  dece- 
dent was  a  party.  The  Judgment  against  the 
administrators  should  be  reformed,  and 
should  be  that  the  administrators  pay,  in 
due  course  of  administration,  the  amount 
ascertained  to  be  due.  Sess.  Laws  1890-91, 
p.  272,  {  13.    This  section  seems  to  be  a 


legislative  enactment  of 
of  law.     See  Rice  v.  I 
Senescal  v.  Bolton,  (N.  '. 
cases  cited.    These  cam 
the  district  court,  with 
the  judgment  as  to  thi 
accordance   with  this 
modified,  the  judgment 
win  stand  afBrmed;  ea< 
own  costs  In  this  court 

GROESBEOK,  C.  J.,  f 
cur. 


PHILLIPS  V.  CITY 
(Supreme  Court  of  Colon 
Mukicipal  Powers— Vali 
KUIBASCB— Livi 

1.  A  municipal  corpora 
such  powers  as  are  grante 
or  by  the  general  law  of  t" 
press  worda  or  by  necessa 
plication,  or  such  aa  are  in 
expressly  grauted,  or  suci 
the  objects  and  purposes  o; 
muaicipal  corporatiou,  un 
of  authority,  cannot  adopt 
fringe  the  spirit  or  are  rei 
of  the  state,  as  declared  in 
of  Duraneo  v.  ReioBberg, 
327. 

2.  An  ordinaoce  txpt 
specific  and  definite  legisl 
be  upheld,  unless  It  confil 
lion  of  the  state  or  natioi 
which  the  municipality  as 
tue  of  its  incidental  powe 
grant  of  authority,  will  be 
less  it  be  reasouable,  fair, 
not  arbitrary  or  oppressive 

3.  A  livery  stable  in 
per  se  a  nuisance,  though  I 
saace.  If  not  constructed, 
proper  manner. 

4.  Ad  ordiaance  prohi 
a  livery  stable  in  any  blot 
building  is  situated,  or  in  a 
poaite  to  a  block  in  which 
situated,  without  refereno 
which  such  stable  is  coast 
and  without  further  spe* 
cann'ot  be  regarded  as  reast 
be  upheld  as  valid,  under  a 
grant  of  authority  to  the  i 
to  pass  it. 

(Syllabus  by  the  Court) 

Error  to  county  court 

William  D.  Phillips,  ha 
and  fined  for  a  violation 
the  city  of  Denver,  brln; 

The  other  facts  fully  aj 
Ing  statement  by  ELLIO 

Action  for  violation  of 
the  trial,  judgment  was  i 
"That  said  defendant  be 
ten  dollars  and  costs,  am 
payment  of  the  same,  th 
ant  be  Imprisoned  in  the 
of  Denver  until  said  flat 
not  to  exceed  five  days." 
the  cause  to  this  coort 
This  action  was  tried  li 
upon  an  agreed  stateme 
lows:    "That  this 
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InrongLt  before  8.  D.  Barnes,  Esq.,  police 
mai^atrate  of  th,e  dty  of  I>enTer,  to  recover 
B  flne  and  coats  for  the  rlolatloii  of  an  OTdi- 
nance.  No.  8,  <^  the  serlea  of  188S,  and  ea- 
tltled  *A  bill  for  an  wdlnance  to  amend 
■ectfon  46;  of  ordinance  No.  23,  of  the  Ordl- 
nancea  of  the  Cttr  of  Denver,  of  the  aeries 
of  1SS5,  entitled  "Public  Health,"  *  aigned  and 
approved  July  11,  1886,  and  alao  known  as 
section  1,  art  7,  a  10,  of  tiie  Lawa  and  Ordl- 
nancea  of  the  City  of  Denver,  pubHabed  by 
authority  In  1888,  .whi(di  ordinance  la  as  fol- 
io wa:  'Be  It  enacted  by  the  council  of 
the  dl7  of  Denvw,  that  Kdd  aection  46»  of 
ordinance  No.  23,  of  the  Ordlnancea  of  the 
City  of  Denvor,  of  tl^e  aeriea  of  1885,  be 
amended  bo  aa  to  read  aa  follows:  "Sec.  46l 
No  candle  factory,  rendering  eatabUshmedt, 
soap  factory,  livery  stable,  or  atatde  for  the 
boarding  of  horses,  shall  be  erected,  estab- 
lished, or  carried  on  In  any  block  in  thia 
city  (unless  the  same  shall  be  In  operation  at 
the  date  ot  the  passage  of  this  article)  with- 
out a  permit  fnnn  the  city  conncIL  The  dty 
council  shaU  not  grant  a  permit  for  the  mc- 
tion  or  carrying  on  of  either  or  any  of  tb,e 
above  mentioned  eataUiahments  or  vocations 
In  any  block  In  the  dty  of  Denver,  when  a 
majority  of  the  owners  of  the  lota  composing 
any  socb  VLodk  shall  protest,  In  writing, 
against  the  erection,  eatabUshment  ot  cany* 
ing  on  of  the  same  therein.  No  jtomlt  shall 
be  issued  by  the  dty  council  for  any  candle 
factwy,  rendering  establishment,  <v  soap 
factory  to  be  erected,  carried  on  ot  con- 
ducted wlttiln  BOO  f6et  of  any  schoid  build- 
ing in  tl^e  city  of  Denva,  nor  for  any  UVery 
stable  In  any  block  tn  ^idi  a  adiool  build- 
ing la  aituated,  or  In  any  bloi^  which  Is  op- 
posite to  a  Idock  in  which  a  school  building 
la  sltoated."  *  It  Is  agreed  that  the  penalty 
of  this  amended  ordinance  is  aa  follows: 
Section  6,  art  9,  e.  10,  of  the  laws  and  Ordi- 
nances of  the  City  of  Denver,  Colo.,  1880, 
prorldea:  That  any  person  or  persons  guilty 
of  a  violation  of  any  of  the  foregoing  provl- 
si<ma  of  this  chapter,  wl^ere  a  penalty  la  not 
fixed  for  such  violation,  shall,  upon  convic- 
tion, be  fined  for  each  and  every  offense  In 
a  sum  not  less  than  $10  nor  more  than  9100.' 
That  upon  the  trial  of  aald  caae  in  aald  po- 
lice conrt  the  only  teatlnHmy  that  was  of- 
fered (m  the  part  of  the  dty  ma  that  aald 
livery  atable  waa  carried  on  within  500  feet 
of  a  school  building,  and  Uiat  th,e  said  block 
in  which  the  aald  livery  ataUe  was  conduct- 
ed waa  opposite  to  a  blo<&  In  which  a  school 
bniiulng  was  situated.  That  Judgment  was 
rendered  against  aald  defendant  f^om  which 
defendant  prayed  an  appeal  to  the  county 
conrt  It  la  conceded  that  aald  defendant 
occupied  and  conducted  a  livery  stable  with* 
In  the  limits  prohibited  by  the  ordinance, 
wliildi  was  wected  and  put  in  operation  after 
the  ISth  day  of  February,  1888,  and  that  at 
the*  time  of,  and  prior  to,  the  commencement 
of  this  action,  the  defendant  was  engaged  in 
rimnlng  a  llvtfy  stable^  or  stable  for  the 


boarding  of  horaea.  There  being  no  dlapute 
as  to  the  facta,  the  only  question  presented 
to  the  court  for  consideration  la  whe*^her  the 
ordinance  or  regulations  regularly  adopted 
and  enacted  by  the  dty  council  of  the  dly  of 
Denver  Is  valid." 

Charles  M.  Campbell,  for  plaintiff  In  error. 
John  F.  Shafrotb,  Oreel^  W.  Whltford,  and 
A.  B.  Seaman,  Cot  defendant  in  em»r. 

BLUOTT,  J„  (after  stating  the  facts.)  The 
assignments  of  ema  challoige  the  ratldlty 
of  the  ordinance  under  which  defendant  was 
convicted.  Among  oth&t  things,  the  ordi- 
nance provides  that  no  livery  stable,  or  stable 
for  the  boarding  of  horses,  shall  be  erected, 
established,  or  carried  on  in  any  block  in  tills 
dty,  (unless  the  same  shall  be  In  operation 
at  the  date  ot  the  passage  of  the  ordinance,) 
without  a  permit  from  the  city  coundl,  and 
■  that  no  permit  shall  be  Issued  fw  ai^  Uvery 
stable  In  any  block  In  which  a  school  build- 
ing Is  sitiuted,  OT  In  any  block  opposite  to 
a  block  In  whldi  a  achool  building  la  sltoated. 
It  la  conceded,  that  defendant  ocenpied,  con- 
ducted, and  vea  engaged  In  nmnlng  a  livery 
stable  for  the  boarding  of  horsa  within  the 
limits  prohibited  by  the  wdlnance  at  the 
time  of,  and  prior  to,  the  commencement  of 
this  action,  and  that  the  stable  was  erected 
and  put  in  op^tion  after  the  adoption  of 
the  ordinance,  February  18,  1888. 

1.  In  the  case  of  City  of  Dorango  v.  Reins- 
berg,  10  Oolo.  327,  28  Pac.  820,  this  court  de- 
dored  the  law  as  follows  In  respect  to  the  pow- 
ers of  municipal  corporations:  "A  munldpal 
corporation  can  exordse  only  snch  powers  ta 
are  granted  to  It  1^  Itt  charter,  or  by  the 
general  law  of  the  state,  either  In  exg^em 
words  or  by  necessary  or  reasonable  Im- 
plication, or  such  as  are  Inddental  to 
the  powers  expressly  granted,  or  such 
OS  are  essential  to  the  objects  and  pur- 
poses of  the  corporation.  A  munldpal  cor- 
poration, under  a  general  grant  of  anthcMity, 
cannot  adopt  ordinances  which  infringe  the 
spirit  or  are  repugnant  to  the  policy  of  the 
state,  aa  dedared  In  its  legislati<m.** 

2.  Xn  this  case  the  qnestion  arises,  what 
kind  of  legislative  authority  was  fb&te^  If 
any,  for  the  enactment  of  the  ordinance 
under  which  defendant  was  convlctedl  In 
deto-minlng  this  question  the  followhig  dis- 
tinction Is  to  be  obserred:  An  ordinance 
expressly  authorized  by  spedflc  and  definite 
legislative  authority  will  be  upheld,  unless 
It  conflicts  with  the  constitution  of  the  state 
or  nation,  while  an  wdlnance  which  the 
municipality  assumes  to  pass  by  virtue  of  Its 
Inddental  powers,  or  under  a  general  grant 
of  authoritr*  will  be  declared  Invalid,  unless 
It  be  reasonable,  fair,  and  Impartial,  and  not 
arbitrary  or  oppressive.  1  Din.  Mun.  Corp. 
(4th  Bd.)  if  819-822.  Alao,  Id.  |  327  et  seq.; 
Tugman  v.  City  of  Chicago,  78  HI.  405;  May 
V.  People  1  Colo.  App.  157,  27  Pac.  1010 
The  following  prurlalons  of  the  charter  of 
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the  city  of  Denver  were  In  force  at  tbe  time 
of  tbe  adopUon  of  tbe  ordinance  In  question, 
and  they  are  now  relied  on  to  sustain  its 
validity:    "Sec.  20.  Tlie  city  council  shall 
have  power  by  ordinance:  •  •  •  Eleventh. 
Elxclusively  to  license,  regulate,  and  tax  any 
or  all  lawful  occupations,  business  places, 
amusements,  placoe  of  amusement,  and  may 
fix  the  rate  of  charges  for  the  carriage  of 
persons  and  property  within  the  city,  by 
licensed  hack-men,  omnibus-men,  carriage* 
men,  dray-men,  and  express-men.  •  •  • 
Fifty-Eighth.  To  regulate  or  prevent  the 
carrying  on  of  any  bu^ess  which  may  be 
dangerous  or  detrimental  to  public  health, 
or  the  manufacture  or  vending  of  articles 
obnoxious  to  tbe  health  of  the  Inhabitants; 
and  to  declare  prevent  or  abate  nuisances 
on  public  or  jwivate  property  and  the  cause 
thereof.**  See  Sess.  Laws,  1885,  pp.  81,  82, 
87.   Th»  following  provision  of  the  charter 
was  passed  afta  the  adoption  of  tbe  ordi* 
nance  In  question:  "The  city  conndl  sball 
have  the  power  to  make  all  ordinances  which 
shall  be  necessary  and  prop^  for  canylng 
Into  racecutton  the  powers  specified  In  this 
act,  and  to  make       ordlnan<»a  which  it 
may  deem  necessary  or  requisite  for  the  good 
<ttdOT,  health,  good  government  and  genwal 
welfare  of  the  city."  See  Sees.  Laws,  1889, 
p.  120,  (amendment  to  section  21  of  Che 
charter  of  ISSo.)    By  virtue  of  the  foregoing 
provisions,  It  is  contended  that  the  cl^ 
council  were  authorized  to  control  absolutely 
tbe  location  and  carrying  on  of  livery  stables 
within  the  limits  of  the  city;  that,  1^  virtue 
cf  the  power  to  regulate  and  prevent,  they 
night  prescribe  the  limits  for  such  stables, 
at  their  discretion,  and  prohibit  their  being 
ccHidacted  elsewhere;  and  that  they  might  de- 
clare and  abate  livery  stables  as  nuisances,  if 
carried  on  within  such  lnt«'dlcted  limits,  or 
▼Islt  upon  the  jMroprletorB  anch  penaltleB  as 
would  compel  than  to  yield  obedience  to  any 
ordinance  the  conndl  might  deem  proper  to 
okact  upoa  such  subject  In  our  opinion  tlie 
charter  provisions  above  quoted  will  not  bear 
the  construction  contended  for.   The  powa 
conferred  is  not  sufllclently  express,  spedflc^ 
or  definite  to  warrant  such  unrestrained  munic- 
ipal legislation  affecting  private  proper^. 
The  grant  of  power  to  r^ulate  lawful  occor 
patlons  and  business  places  Is  co^lnly  not 
an  express  grant  of  power  to  locate  or  pre- 
ecribe  the  limits  of  carrying  on  lawful  oc- 
-cupations  upon  private  premises.  Tbe  grant 
of  power  to  regulate  and  prevent  the  carry* 
Ing  ou  of  business  dangerous  or  detrimental 
to  public  health,  and  to  declare,  prevent,  or 
abate  nuisances,  Isnottobe  construed  as  vest- 
ing the  city  council  with  authority  to  pro- 
hibit, at  their  discretion,  the  olstence  of 
well-constructed,  well-regulated,  and  well- 
condoctod  livery  stables.    Neither  does  the 
"general  welfare"  clause,  adopted  after  the 
passage  of  the  ordinance  in  question,  con- 
ttr  full  and  specific  power  upon  ttie  city 
«oundl  tor  that  purpose.   The  ordinance  in 


question  must  therefore  be  subjected  to 
test  of  reasonableness;  and  the  puticuir 
provision  under  consideration  cannot  stui 
In  any  event,  unless  Ite  adoption  was  a 
sonable  exercise  of  the  Incidental  or  soun: 
grants  of  power  contained  in  the  darter. 
Whether  tbe  city  government  can  be  rtt&i 
with  such  authority  as  Is  contended  for.  neri 
not  now  be  considered.  E^vtfett  r.  Qtj  of 
Council  Bluffs,  46  Iowa,  66L 

3.  A  livery  stable  in  a  town  or  CUj  h  ^ 
per  se  a  nuisance,  though  It  may  become  s 
nuisance,  if  not  constructed,  kept;  and  used  b 
a  proper  manner.  Flint  v.  Bnasell,  6  DSL 
101;  Klrkman  v.  Handy,  U  Bomph.  40IL 
Tbe  ordlmince  In  question  !■  not  directed 
against  livery  stables  improperly  kept  or 
used,  but  against  all  livery  stables  wtdibi  Oi 
prescribed  limits.  There  la  notUng  to  la- 
dlcate  that  there  was  anytliing  improper  Ei 
the  construction,  keejdng,  or  use  of  dete!^ 
ant's  stable.  The  sole  contention  on  the 
part  of  the  dty,  therefor^  is  confined  to  die 
sln^  fact  that  defendant  liad  located  and 
conducted  his  stable  within  the  Umlti  pit- 
hlUted  by  the  ordinance;  that  la,  bi  a  Iiiod: 
oi^oslto  to  a  block  in  whl^  a  sdiool  bnlldiof 
was  situated.  The  ordinance,  however,  doa 
not  undertake  to  declare  fliat  a  livery  stabb 
conducted  within  the  Interdicted  Undts  abill 
be  deemed  a  nuisance  per  se^  nor  do  we  In- 
timate that  such  ah  ordinance  would  bar? 
been  valid  if  passed.  City  of  Denver  v.  Unt 
len,  7  Colo.  845,  8  Fac.  e93;  State  v.  Uoti 
eiMd.  2&7. 

4.  It  Is  true  there  was  testimony  shovlns 
that  defendant  occupied  and  carded  ou  a  fir- 
ery  stable  wiAln  QOO  feet  of  a  school  build- 
ing, and  also  that  sold  livery  stable  was  in 
a  blodc  opposite  to  a  block  In  which  a  scbo^ 
building  was  stunted.  But  the  ordliuiiice 
does  not  provide  that  livery  stables  abaH 
not  be  located  or  conducted  within  500  feet 
of  any  scboid  bnlldlnft  nor  Is  any  other  dlt- 
tance  prescribed.  The  SOO-fMt  limit  KppM» 
only  to  candle  factories,  rendolng  establisli- 
ments,  and  soap  factories.   In   respect  to 
Uvery  stables,  the  language  Is  "that  no  per- 
mit shall  be  Issued  •  *  •  for  any  tlrerT 
stable  In  any  block  In  whli^  a  school  bnildlne 
Is  rituated,  or  In  any  block  which  Is  opposite 
to  a  blo<&  tn  whldi  a  wSxooL  bonding  Is  sit- 
uated." The  record  in  this  canse  does  not 
show  the  size  or  dimensions  of  blocks  iQ  tbe 
city  of  Denvw,  nor  does  it  show  that  tbe 
blo(^  are  of  uniform  dimensions.   There  Is 
therefore  no  definite  distance  from  scbool 
buildiugs,  within  which  the  construction  aod 
carrying  ou  of  livery  stables  are  prohibited 
by  the  ordinance.   For  illustration,  stippoae 
the  city  Is  laid  out  Into  blocks  of  uniform  di- 
mensions, intersected  by  streets  and  tilers 
at  right  angles.  In  such  case,  if  a  sdiool 
building  were  located  on  an  Interiw  bloct 
livery  stables  would,  by  the  ordinance,  be 
excluded  from  five  bloctcs;  and  If  tbe  t>lo^ 
were  400  feet  in  length  by  286  feet  in  width, 
and  the  streets  80  feet  wide,  a  school  buiid- 
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Dg  might  be  so  situated  as  to  exclude  the  lo- 
^tlon  of  a  livery  stable  neariy  1.000  feet  dls- 
ant  from  It,— that  la,  the  diagonal  lengUi  of 
:wo  blocks,  and  the  width  of  the  iDterrenlng 
itreet  On  the  other  hand,  a  stable  might 
M  located  only  a  little  more  than  100  feet 
;rom  a  school  bulldhag.— that  Is,  on  the  cor- 
ler  diagonally  across  from  It,— and  yet  not 
>e  In  the  same  block,  nor  In  any  block  dl- 
■ectly  opposite  thereto.  More  than  this,  the 
itable  located  at  the  greater  distance  would 
!ace  from,  and  be  out  of  sight  of,  the  aduxil 
)uUdiDg,  while  the  nearer  stable  would  be 
n  fuy  Tlew  of  it;  and  yet  the  locatl(Hi  of  the 
"urther  stable  would  be  contrary  to  the  or- 
ilnance,  while  the  nearer  stable  would  not 
le^  If  It  be  oraisldared  that  the  ordinance 
ipplles  to  blocks  dlagmiaUy  opposite  to  a 
ichool  building.  Its  operation  la  la  some  re- 
pects  Btlll  more  objectionably  for  in  such 
lase  livery  etables  would  be  exduded  tag 
line  blocks  from  every  school  building  AtOr 
ited  In  the  Interior  of  the  dtj.  Even  the 
loregolng  lllostratlon  does  not  folly  show  the 
mreasoDableness  the  ordinance  In  qoea- 
ion.  There  Is  nothing  In  the  record  to  show 
hat  the  blocks  of  the  city  are  of  uniform 
ibte.  Some  may  be  larger  than  above  snp- 
KMed,  and  some  may  be  twice  or  three  times 
IS  lai^  as  In  case  whore  the  nsaal  hutwseot- 
ng  street  or  streets  have  not  been  cut 
h  rough.  An  ordinance  so  uncertain,  so  in- 
leflnlte,  so  tumtltable  and  unsatisfactory  to 
iccompllsh  flie  desired  object,  cannot  be  re* 
yarded  as  reasonable,  and  so  cannot  be  np- 
leld  under  the  authority  soppoaed  to  be 
rranted  by  the  city  <dutrter.  Ordinances  of 
he  kind  In  queatlw,  though  not  strlotly 
xlialnal,  are  falgjdy  penal,  and  cannot,  im- 
ess  free  from  legal  and  oonstltutlonal  ob}eo> 
Ion,  be  pennltted  to  prejudice  the  ri^its 
ind  priTlleges  of  the  dtlsen  In  req>ect  to 
he  use  and  enjoymokt  of  bis  private  pnqh 
sty.  HbB  JndgmiDt  of  the  county  court  la 
vrarKd,  and  ttie  cause  rananded. 


JOHNSON  V.  OALNAK  et  aL 
(Supreme  Court  of  Colorado.  Nov.  22,  1893.) 

ITATUTB  or  FUUIW— TbCBTS  —  pAXOL  BviDBNOB. 

1.  Under  the  statute  of  frauds,  the  exlst- 
>nce  of  a  direct  or  express  trust  in  lands  can- 
lot  be  established  by  parol  evidence;  bnt,  where 
here  Is  some  written  evidence  showing  the  ex- 
stence  of  a  trust,  the  door  is  tliereby  opwied  to 
he  admission  of  parol  evidence  to  snow  the 
ruth  at  the  transaction. 

2.  Id  a  deed  conveying  land,  the  word  **tni»- 
»e"  was  Inserted  after  the  name  of  the  grantee, 
ind  the  deed  was  accepted  Id  that  form.  Af t- 
irwards.  In  a  contract  relating  to  the  land,  the 
rrantee  affixed  the  word  "trustee"  to  his  ugna- 
:nre.  H^d,  that  the  word  ^Hrastee,"  thus  used, 
vlthoat  other  words,  was  not  mere  descriptio 
aersonae,  bat  indicated  that  the  grantee  took 
ihe  title,  not  in  his  Individual  capacity,  but  In 
rmst  for  another,  and  that  parol  evidence  was 
idmissible  to  show  for  whom,  and  for  what  por- 
9ose,  he  became  trustee. 

(Syllabu  hr  the  Courts 


Appeal  from  district  court,  Garfield  county. 

Action  by  John  Calnan,  Johanna  Gal  nan. 
Benjamin  B.  HIU,  and  Charles  H.  Leonard 
against  WlUiam  E.  Johnson  for  a  recon- 
veyance of  certain  lands,  and  for  other  re> 
lief.  There  were  findings  and  decree  for 
plaintiets,  and  defendant  appeals.  Affirm- 
ed. 

The  other  facts  fully  ai^>ear  In  the  f<^w- 
tng  sutement  by  ELLIOTT,  J.: 

Appellees,  John  Calnan  and  his  wife,  Jo- 
hanna, Benjamin  B.  Hill,  and  Charles  H. 
Leonard,  were  plalntlfCs  below.  Appellant, 
William  E.  Johnson,  was  defendant  On 
and  prior  to  January  5,  1887,  plaintiffs  were 
the  owners  of  two  certain  tracts  of  land  ad- 
Johilng  each  other,  and  situate  In  Oarfield 
county.  C<do.,  one  tract  containing  20  acres, 
the  othor  ccmtalnlng  40  acres.  Leonard  was 
first  sued  aa  defwdant,  but  waa  aftowards 
made  plaintiff,  upon  bis  verified  plea  ahow- 
Ing  that  he  waa  Identified  In  Interest  with 
the  other  plaintiffs.  The  material  avw- 
ments  of  the  ^eadlngi  are^  In  substance^  as 
follows: 

Complaint  That  plaintiffs  were  the  own- 
ers, as  tenants  In  common,  of  the  20  acres 
and  of  the  40  acres  of  land  aftvesald,  de- 
scribing the  same  according  to  the  United 
States  government  survey.  That  plaintiffs, 
by  their  certain  Instrument  In  writing,  duly 
signed,  sealed,  acknowledged,  and  d^vered, 
had  on  the  6th  day  of  January,  A  D.  1887, 
made,  constituted,  and  appointeid  defendant, 
WlUlam  E.  Johnson,  their  attorney  in 'fact, 
to  bargain,  sell,  and  convey  In  their  names 
said  40-acre  tract  giving  to  said  defendant 
full  power  to  aubdlvlde  said  land,  as  be 
should  see  fit.  Into  lota,  blocks,  streets,  and 
alleys;  it  being  then  contemplated  and  In- 
tended to  subdivide  said  land  Into  lota, 
blodES,  streets,  and  alleys,  and  plat  the  same, 
and  have  said  plat  recorded  In  the  office  of 
the  clerk  and  recorder  of  said  Garfield  coun- 
ty as  the  town  site  of  CarlKWdale.  ^bat  at 
or  about  the  time  of  executing  said  power 
of  attorney,  defendant,  Johnson,  represented 
to  plaintiffs  that  the  Aspen  &  Western  Rail- 
way Company,  a  corporation  then  organ- 
ised and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Colorado,  contemplated 
building  a  line  of  railroad  from  a  point  at 
or  near  the  proposed  town  site  of  Carbondale 
to  some  coal  fields  lying  ahout  IS  miles 
southerly  from  said  proposed  town  ^te,  and 
that  If  sufficient  land  would  be  given  to  said 
railway  company  to  place  the  btiildUigs  up- 
on tiie  siild  railway  company  would  In 
the  following  spring  erect  on  said  20  acres 
Its  machine  shops,  coal  sheds,  roundhouse, 
and  depot  &ud.  further,  that  Johnson  waa 
In  such  a  position  that  he  could  persuade  the 
officers  or  directors  of  said  railway  company 
to  erect  said  buildings  on  said  land,  if  he 
could  offer  as  an  Inducemrat  so  much  of 
said  20  acres  of  land,  free  of  cost  aa  the 
said  railway  company  would  need  to  place 
■aid   bolldlngB   thorecm.   That  defendant 
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further  represented  to  plaintiffs  that  It  wonld 
enhance  the  value  of  property  owned  by 
them  in  the  40  acres  of  land  which  was  then 
Intended,  and  since  has  been  platted,  as  the 
town  site  of  Carbondale,  If  said  buildings  of 
said  railway  company  would  be  built  upon 
said  20  acres  of  land,  and  urged  up<m  plain- 
tiffs that  sufficient  land  out  of  said  20  acres 
should  be  conveyed  by  deed  to  said  railway 
company  to  erect  said  buildings  upon.  That 
plaintiffs,  being  desirous  that  the  value  of 
the  property  owned  by  them  in  said  Intend- 
ed town  site  of  Carbondale  should  be  en- 
hanced, yet  being  unwilling  to  donate  to 
said  railway  company  all  of  said  20  acres  of 
land,  and  being  unwilling  lo  give  any  of 
said  land  to  said  railway  company  unless  Its 
coal  sheds,  machine  shops,  roundhouse,  and 
deimt  shonid,  within  a  reasonable  time,  be 
built  upon  said  20  acres  of  land,  and  repos- 
ing confidence  and  trust  in  defendant,  did, 
at  said  comity  of  Garfield,  on  January  6. 
1887,  make,  execute,  acknowledge,  and  de- 
Uver  to  him  a  deed  of  conveyance  of  said 
20-acre  tract  of  land,  (describing  it.)  In  trost 
for  the  uses  and  purposes  following,  to  wit: 
If  the  Aspen  ft  Western  Railway  Oompany 
would,  during  the  year  of  our  Lord  1887, 
build  its  depot,  roundhouse,  machine  shops, 
and  coal  sheds  on  the  land  so  conveyed,  de- 
fendant, Johnson,  should  convey  by  deed 
to  said  railway  company,  free  of  cost  or 
charge,  so  much  of  said  land  as  would  be 
need^  to  place  said  buildings  on,  and  dis- 
pose of  the  remainder  of  the  land  In  such 
manner  as  plaintiffs  would  direct  That 
said  deed  to  defendant  names  said  defend- 
ant, William  E.  Johnson,  as  trustee,  but  the 
uses  and  purposes  for  which  said  trust  was 
created  were  not  ^pressed  In  said  deed,  nor 
in  any  other  written  Instrument,  but  were 
verbally  expr«Med  to  said  defendant  by 
plaintiffs  prior  to  and  at  the  time  of  the  exe- 
cution of  said  deed,  and  were  folly  und^- 
stood  by  said  defendant  at  said  times;  and 
said  defendant  has  frequently,  since  the  eze- 
cutlon  and  delivery  of  said  deed.  Informed 
divers  persons,  other  than  plaintiffs,  that 
be  held  said  20  acres  of  land  so  deeded  to 
him  plaintiffs  In  trust  tor  the  uses  and 
purposes  aforesaid.  Said  deed  Is  set  forth 
at  length  In  the  complaint,  and  It  was  far- 
ther alleged  that  said  deed  was  duly  record- 
ed in  the  office  of  the  clerk  and  recorder 
of  said  Oarfleld  coun^.  That  said  Aspen 
&  Western  Railway  Company  has  not  at  any 
time  built,  or  caused  to  be  built,  any  coal 
sheds,  machine  shops,  roundhouse,  depot, 
or  other  building  or  buildings,  or  any  struc- 
ture whatever,  on  said  land,  or  any  part  of  It, 
nor  has  said  railway  company  put  said  land, 
or  any  part  of  It,  to  any  use  whatever,  ex- 
cept to  run  Its  railway  track  through  a  por- 
tion of  It,  nor  has  or  does  said  railway  com- 
pany exercise  any  act  of  ownerahip  or  con- 
trol over  said  land.  That  said  defendant, 
Johnson,  has  not  conveyed  said  land,  nor 
any  part,  parc^  or  pcvtlon  thereof,  to  said 


AMpea  &  Western  Railway  Gompanj.  scr 
to  any  person  for  it,  nor  to  any  person  v 
persons  or  corporation  or  company  wbattfrff 
That  said  defendant,  Johnson,  in  Tiotadoii  cf 
the  trust  vested  In  him  by  plaintiffs,  nai  io 
betrayal  of  the  confidence  reposed  lo  Urn 
by  plaintiffs,  and  contrary  to  the  nses  isd 
purposes  for  which  said  land  was  0MiTe;«d 
to  him  In  troBt  as  aforesaid,  and  witbon 
the  knowledge  or  consent  of  plaintlfls,  tu< 
wrongfully  and  unlawfully,  and  In  fraud  ti 
the  rights  of  plaintiffs,  caused  said  land 
so  conveyed  to  him  in  trust  as  ilomtU 
to  be  platted  into  lots  and  blocks,  ani  an- 
nexed to  the  town  site  of  Oarbondsle  afcn- 
sald,  and  has  wrongfully  and  unlaTfollr. 
and  without  the  cons^t  of  plaintiffs,  and 
with  the  Intent  of  defrauding  plaJntUb. 
attempted  to  bargain  and  seU  a  portion  of 
said  land  to  persons  other  than  said  Aspni 
&  Western  Railway  Company  tor  a  luit 
sum  of  money,  and  to  convert  the  procMdi 
thereof  to  his  own  use,  and  Is  still  and 
now,  as  i^lntiffs  are  Informed  and  roHy 
brieve,  attempting  to  sell  portions  of 
land,  by  lots  and  blocks,  for  his  own  beoe- 
flt,  contrary  to  the  tises  and  purposes  t-f 
which  said  trust  was  created,  and  In  fraud 
of  the  rights  of  platntUh.  That  plaJatUb 
are  ready  and  wllUng  to  do  and  perfons 
whatever  may  be  deemed  proper  and  nece- 
sary  to  do  la  the  premises.  Plalntlffi  pra? 
that  defendant,  Johnson,  be  required  to  con- 
vey to  them  said  20-acre  tract  of  land,  etc 
and  for  snch  other  and  further  rdlef  u  to 
the  court  'Shall  seem  proper  and  eqaltaUe. 
eta 

Answer.  First  Admits  that  plalndlb  made, 
executed,  and  delivered  to  tbts  defendant 
the  deed  of  conveyance  set  out  in  the 
plaint,  and  admits  that  said  gnmton  wen. 
priw  to  the  time  of  said  conveyance,  At 
owners  of  tbe  land  thweln  described  Sec- 
ond. Admits  that  on,  to  wit,  the  5th  d&r  of 
January,  1887,  plalntil&i,  by  tbelr  cntiln  b- 
strument  in  writing,  made,  constituted,  and 
appointed  this  defendant  their  attorney,  to 
bargain,  sell,  and  convey  all  or  any  of  tbr 
premises  mentioned  In  the  second  and  third 
paragraph^  of  the  complaint  and  turtha  ad- 
mits that  It  was  thai  contemplated  and  In 
tended  to  subdivide  the  said  premises  lata 
lots,  blocks,  streets,  and  alleys,  and  plat  tlie 
same,  and  have  said  plat  recorded  Id  Ok 
office  of  the  clerk  and  recorder  of  said  6s^ 
field  county  as  the  town  site  of  Carbondale. 
and  further  admits  that  i^ntlffs  were  tbeo 
the  owners  of  the  said  premises.  But  de 
fendsnt  svers.  In  this  connection,  tbat  It 
was  not  the  Intention  or  within  the  contem- 
plation of  said  parties  to  establish  said  torn 
site  of  Carbondale  tot  the  future  hcn^t  ei 
the  donors  ot  said  poww,  but  that  the  aae 
was  Intended  only  as  a  means  of  secorin? 
them  the  payment  of  $6,500  by  this  deteiid- 
ant  ss  an  agreed  consideration  for  tie  »> 
of  said  premises  In  fee  to  him,  and  tbat, » 
the  time  of  the  ezecation  of  said  power  of 
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attorney.  It  was  by  them  expressly  stipa- 
lated,  In  writing,  that  upcm  tbp  fall  pay- 
ment by  this  defendant  to  tbem,  and  to  their 
use,  of  the  said  sum  of  $6,500,  all  that  por- 
tion of  said  40  acres  of  land  then  remaining 
onsold,  and  all  deferred  payments  for  lots 
or  land  sold,  and  all  securities  taken  In  con- 
sideration of  lots  sold,  should  thereupon  be 
and  become  the  property  of  this  defendant, 
his  heirs  and  assigns,  forever,  and  further 
arers  that  the  entire  amount  of  said  $6,500 
has  been  long  since  duly  rec^ved  by  said 
plalntlCts,  and  that,  for  a  long  time  prior  to 
the  commencement  of  this  action,  they  ^ave 
bad  DO  title  to  satd  premises,  or  ownership 
thereof.  Third.  Denies  each  and  every  al- 
legation of  said  amended  complaint  not  here- 
inbefore speclflcally  admitted. 

Certain  exhibits  relating  to  said  lands'  were 
admitted  in  evidence  without  objection.  Ex- 
hibits A  and  B  relate  to  the  40-acre  tract, 
and  Exhibit  O  to  the  20-acre  tract,  afore- 
said. The  exblblts  are,  In  substance,  as  fol- 
lows: 

Bxhlbit  A.  Power  of  attorney  from  the 
four  plaintiffs  above  named  to  defendant, 
William  E.  Tohnson,  dated  January  5,  1887, 
acknowledged  January  10,  1887,  empowering 
satd  Johnson  to  subdivide,  as  he  shall  see 
fit,  into  lota,  blocks,  and  streets,  any  part  or 
an  of  a  certain  tract  of  land,  consisting  of 
40  acres,  situated  In  Garfield  county,  and  to 
file  plats  of  such  subdivisions,  so  as  to  con- 
stitute the  same  the  authentic  plat  of  a  town 
site,  and  to  convey  any  and  an  lots  and  par- 
cels of  land  so  platted,  accounting  to  the 
donors  for  all  moneys  received  from  such 
■ale,  in  accordance  with  the  terms  of  a  cer- 
tain agreement  contemporaneous  herewith, 
[Wviding  for  the  application  of  said  money. 

Exhibit  B.  l^e  agreement  between  the 
same  parties,  dated  and  acknowledged  at 
the  same  time,  recites  and  provides  as  fol- 
lows: (1)  That  (plaintiffs)  parties  of  the  first 
part  have  bargained  and  sold  to  said  Wil- 
liam B.  Johnson  (defendant)  the  property  de- 
scribed In  Exhibit  A,  except  certain  reserva- 
tions thereinafter  mentioned.  (2)  Bcdtes 
that  Johnson  has  agreed  to  resell  said  land, 
and  apply  the  proceeds  of  snch'  sale  to  the 
use  of  first  parties  until  the  sum  of  $6,G00 
has  been  so  applied,  when  all  the  remaining 
portion  unsold  is  to  become  the  property  of 
said  Johnson,  his  heirs  and  assigns,  forever. 
Thereupon  the  agreement  witnesseth:  (1) 
That  said  Johnson  agrees— First,  to  plat  said 
land  into  lots,  eto.,  and  sell  the  same  as  rap- 
Idly  as  possible,  but  for  not  less  than  $40  i>er 
lot;  second,  that  upon  the  first  of  each 
month,  after  demand,  he  will  divide  the  cash 
proceeds  of  such  sale  between  the  parties  of 
the  first  part,  and  so  continue  to  divide  the 
receipts  from  such  sale  of  lots  from  month 
to  monlli,  npon  demand,  until  the  full  sum 
of  $6,600  has  been  paid  out  to  or  for  the  use 
of  the  parties  of  the  first  part  as  aforesaid; 
third,  that  eight  lots  are  to  be  conveyed  by 
J<din8oa  to  said  first  parties,  a*  follows: 


Lots  6  and  7,  block  A,  to  B.  B.  Hill;  lots  6 
and  6,  block  H,  to  C.  H.  Leonard;  lots  8 
and  9,  block  A,  and  1  and  2,  block  L,  to  John 
and  Johanna  Calnan;  said  lots  to  be  con- 
veyed to  said  parties  severally,  as  afore^Id, 
without  consideration  moving  to  second 
party  therefor,  said  eight  lots  being  reserved 
by  first  parties  from  the  bargain  and  sale  to 
second  party.  ^  That,  upon  the  full  pay- 
ment of  $6,500  by  Johnson  as  aforesaid,  then 
all  that  portion  of  said  40  acres  of  land  then 
remaining  unsold,  and  all  deferred  payments 
for  lots  or  land  sold,  and  all  securities  taken 
In  con^deratlon  of  lots  sold,  shall  be  and  be- 
come the  property  of  tb.e  second  party,  his 
heirs  and  assigns,  forev^. 

Exhibit  0.  "This  deed,  made  this  6th  day 
of  January,  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  be- 
tween John  Calnan,  Johanna  (3alnan,  Benja- 
min B.  Hill,  and  Charles  H.  Leonard,  all  of 
the  county  of  Garfield  and  state  of  Colorado, 
of  the  first  part,  and  Wm.  B.  Johnson*  trus- 
tee, of  the  county  of  Garfield  and  state  of 
Colorado,  of  the  second  part,  witnesseth,  that 
the  said  parties  of  the  first  part,  for  and  In 
consideration  of  the  sum  of  one  dollar  to  the 
said  parties  of  the  first  part  In  hand  paid  by 
the  said  party  of  the  second  part,  the  re- 
ceipt whereof  Is  hereby  confessed  and  ac- 
knowledged, have  granted,  bargained,  sold, 
and  conveyed,  and  by  these  presents  do 
grant,  bargain,  sell,  convey,  and  confirm,  un- 
to the  said  party  of  the  second  part,  his 
heirs  and  assigns,  forever,  all  the  following 
described  lot  or  parcel  of  land,  situate,  lying, 
and  being  In  the  county  of  Garfield  and  state 
of  Colorado,  to  wit,  the  B.  H  of  the  N.  E. 
M  of  the  N.  B.  %  of  section  4.  (plat  No.  1,) 
township  8  S.,  R.  88  W.  of  the  6th  P.  M.. 
being  twenty  acres  of  land,  together  with, 
all  and  singular,  the  hereditaments  and  ap- 
purtenances," etc.,  •  *  to  have  and  to 
hold,"  etc.  •  •  And  the  above-bargain- 
ed premises  In  the  quiet  and  peaceable  pos- 
session of  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  against  all  and  every 
person  or  persons  lawfully  claiming  or  to 
claim  the  whole  or  any  part  thereof  by, 
through,  or  under  the  parties  of  the  first 
part,  the  said  parties  of  the  first  part  shall 
and  win  warrant  and  forever  defend." 
Signed,  sealed,  and  ackno^ndedged  by  ea<A  of 
said  ^^tUta  befbn  a  mtaxj  pnbllc. 

W.  P.  HUlhouser  for  aw^lsnt  M.  J. 
Burtley  and  BL  T.  ^n^lor,  tor  appdlees. 

ELLIOTT,  J.,  (after  stating  the  facts.)  Two 
qnestlons  are  presented  by  the  assignments 
of  error:  Does  the  complaint  state  facts 
snffldoit  to  entitle  plaiDtllTs  to  a  recon- 
veyance of  the  land  as  prayed  for?  Are  the 
findings  and  decree  sustained  by  competent 
and  sufficient  evidence?  Both  questions 
must  be  answered  In  the  affirmative,  unless 
the  statute  of  frauds  and  perjuries  compels 
ft  different  answer.    Section  6  d  the  statute 
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reads  as  follows:  "Sec.  &.  No  estate  or  In- 
terest in  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or 
power  over  or  concerning  lands,  or  In  any 
manner  relating  thereto,  shall  hereafter  be 
created,  granted,  assigned,  surrendered  or  de- 
clared, unless  by  act  of  operation  of  law,  or 
by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning, 
surrendering  or  declaring  the  same,  or  by 
his  lawful  agent,  thereunto  authorized  by 
writing."  Gen.  St  §  1515;  Mills'  Ann.  St 
I  2019.  Under  the  foregoing  statute,  it  has 
been  held  that  the  existence  of  a  direct  or 
express  trust  in  lands  cannot  be  established 
by  parol  erldence.  Von  Trotha  v.  Bamberg- 
er, 15  Colo.  1,  24  Pac.  883.  But,  where  there 
18  some  written  evidence  showing  the  exist- 
ence of  a  trust,  the  door  is  thereby  opened 
to  the  admlsirion  of  parol  evidence  to  show 
the  truth  of  the  transaction.  HIU,  Trustees, 
61,  62;  2  Sugd.  Vend,  a^tb  ECL)  437; 
Browne,  St  Frauds,  (3d  Ed.)  fi  111;  1  Pory. 
Trusts,  S  78  et  seq^;  Bobm  t.  Bohm,  9  Colo. 
106,  10  Pac.  790. 

By  their  special  warranty  deed  of  January 
6,  1887,  plaintiffs  conveyed  the  20-acre  tract 
of  land  to  defendant  naming  him  "trustee" 
In  the  deed.  PlalntifiFs  also  produced  fur- 
ther written  evidence  of  the  trust,  as  fol- 
lows: "Florence,  S-23,  1888.  Received  of 
Chas.  H.  Toll,  Esq.,  one  thousand  dollars, 
check  No.  2,489,  part  payment  on  block  B, 
Oarbondale,  Colo.  Wm.  £.  Johnson,  Trus- 
tee." On  the  offer  of  this  receipt  In  evi- 
dence, "it  was  conceded  by  defendant  that 
he  made  a  contract  to  sell  a  portion  of  the 
twenty-acre  tract  to  Mr.  Toll,  and  that  said 
receipt  was  given  on  account  thereof.  It 
was  further  admitted  that  neither  Mr.  Toll 
nor  the  said  contract  had  any  connection 
with  the  Aspen  &  Western  Railway  Com- 
pany." It  was  also  "conceded  by  defendant 
that  nothing  has  been  done  toward  comply- 
ing with  the  conditions  of  the  alleged  trust 
herein  set  up  by  plaintiff."  In  the  Von 
Trotha-Bamberger  Case,  supra,  there  was  no 
written  evidence  to  Indicate  that  Bamberger 
hdd  the  title  to  the  land  in  trust  nor  was 
there  any  written  evidence  to  show  that  Von 
Trotha  ever  had  any  valuable  interest  In  the 
land,  except  by  virtue  of  the  verbal  agree- 
ment under  which  she  claimed.  In  the  pres- 
ent case,  it  Is  conceded  that  plaintiffs  were 
the  owners  In  fee  of  the  premises  In  contro- 
versy. Tbej  conveyed  the  same  to  defend- 
ant, naming  him  "trustee."  The  coaveynasa 
was  for  the  nominal  sum  of  one  dollar  ex- 
pressed In  the  deed,  and  no  other  considera- 
tion was  given  or  received,  unless  the  con- 
tract for  the  sale  of  the  40  acres  be  regarded 
as  a  consideration  for  tbe  conveyance  of  the 
20  acres  also,  on  the  theory  that  the  con- 
tract of  January  6th  and  tbe  deed  of  Jan- 
uary 6th  constituted  but  one  transaction. 
The  contract  and  tbe  deed  do  not  refer  to 
each  other.  Bach  Inatrument  Is  oomplete  in 
Itself.   Hence*  prima  facie,  Uie  execntioo  of 


each  inatrument  must  be  reg&rded  ss  &  h; 
arate  transaction.  The  word  "tiustet"  -jt 
serted  after  the  name  of  tlie  grantee  io  Jk 
deed  executed  by  plain tiffa,  and  also  a&ini 
by  defendant  to  bis  signature  to  the  KCiy. 
would  seem  to  Indicate  aometliing  mare  -In 
a  mere  descrlptlo  persona e.  As  a  dedr.;' 
Uon  of  the  person*  the  word  thus  osed  a  u 
general  to  amount  to  anything.  As  a  ^ 
scrlption.  It  does  not  identify  any  one.  j: 
our  opinion,  the  word  "trustee."  oiuler  iit 
circumstances,  Indicates  the  intoitim  of  t> 
parties  that  the  grantee  was  to  take  liir  c 
tie,  not  In  his  Individual  capaci^,  tmc  I: 
trust  for  another,  though  the  name  of 
cestui  que  trust  is  not  disclosed  bj  tii 
deed.  In  Railroad  Co.  t.  Ihirant  95  1.  i 
576-679,  where  a  certain  person  was  d«Ei; 
nated  as  "trustee"  In  certain  deeds,  "ir:^ 
out  setting  forth  for  whom  or  for  wbat  pr- 
pose,"  It  was  held  that  "pand  evldoice  ni 
admissIUe  to  show  these  things."  Hie 
thorlties  upon  this  point  are  not  attosete 
clear  or  uniform,  but  we  are  of  opinloii  tin 
the  Durant  Case  announces  a  proper  rale  te 
the  determination  of  the  present  controvoQ. 
Shaw  V.  Spencer,  100  Mass.  3^;  Biwn  t 
Combs,  29  N.  J.  Law,  36;  Sdden'a  Appfu 
31  Conn.  548;  2  Pom.  Eq.  Jar.  If  1006^ 

In  behalf  of  appellant  it  Is  contended 
in  the  absence  of  fraud,  accident  or  mlsuie 
tbe  recital  in  a  deed  of  a  valuable  c(hl<'1«.-' 
atlon,  and  at^owledgment  of  Its  rec^:?'. 
cannot  be  contradicted  by  parol  evidmce  ioc 
the  purpose  of  destroying  the  operann 
words  of  the  conveyance.  Sach  la  andoi^t 
edly  the  rule  as  between  the  parties  to 
instrument  2  DevL  Deeds,  S  834;  Coles  t 
Soulsby,  21  Oal.  5L  But  in  this  case  pl^ 
tiffs  do  not  undertake  to  prove  that  their  ieri 
did  not  operate  as  a  valid  oonTeyanc&  Tbrj 
allege,  as  their  evidence  clearly  tends  t» 
prove,  that  they  conveyed  and  Intmded  '-b 
convey  the  prraniaes  to  defendant  as  trusts 
so  that  he  might  convey  the  premises,  aitoA 
part  thereof  as  might  be  necessary,  to  ttv 
railway  company,  provided  the  railway  com- 
pany should  comply  with  certain  ctndldoci 
on  its  part  to  be  performed,  and  that  Id  it- 
fault  of  such  compliance  the  premises  ibonU 
be  reconveyed  to  ^aintiCts.  Tbe  parol  evi- 
dence produced  by  plaintiffs  did  not  conttt 
diet  nor  tend  to  destroy  the  effect  of  tlx 
deed  as  a  valid,  operative  conveyance  of  be 
title,  for  the  purposes  and  uses  thus  Intendei 
In  tills  view,  It  is  entirely  Immaterial  tlut 
fendant  Johnson,  by  tilmself  or  by  ^' 
tomey,  actually  paid  to  plalntU^  or  ^tber 
of  them,  the  one  dollar  ccmalderadon  a- 
pressed  In  the  deed. 

As  to  the  sufficiency  of  the  evidence,  lli 
tie  need  be  said.  The  cause  was  tried,  »  U 
was  triable,  before  the  court  without  a  it^- 
It  was  tried  hi  open  court  on  oral  testlnwer- 
and  upon  certain  Instroments  in  wrltiiis>^ 
mitted  to  be  genuiua  There  was  do  9k 
terlal  variance  between  the  pleadings  aad  lk> 
evidence  prododed  on  tbe  part  of  idalaUft 
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rbe  evidence  tended  to  prore  all  the  sub- 
ttantlal  aTermenta  of  tbe  complaint  De- 
'endant'3  version  of  the  oral  agreement  was 
o  the  effect  that  bis  title  to  the  20  acres 
vas  to  be  abaolnte,  tmcon^tlonal,  and  in- 
lefraslble;  that  the  land  was  so  conveyed 
o  him  that  he  might  locate  the  terminal  Im- 
trovements  of  the  ralliniy  thereon,  and  so 
nhance  the  valne  of  lots  in  tbe  40-acre  tnct, 
vhich  be  had  jnst  acquired  by  bis  contract 
rith  plaintiffs;  and  that  plaintiffs  had  no 
ither  object  or  Interest  In  the  transaction 
ban  to  get  tbe  $6,500  secured  to  them  by 
be  terms  of  such  contract  If  such  was  in 
act  the  real  transaction,  plaintiffs  would 
lave  bad  no  reason  for  insisting  upon  tbe  In- 
lertion  of  tbe  word  "trustee"  In  tbe  deed 
.fter  defendant's  name,  nor  Is  It  reasonable 
hat  defendant  would  hare  accepted  tbe  deed 
a  that  form.  He  admits  that  he  knew  he 
vas  deBlgnated  as  trustee  In  tbe  deed  when 
le  accepted  it  Plaintiffs'  account'  of  the 
ransactlon  is  tiie  more  reasonable,  from  the 
Act  that  th^  bad  reserved  certain  lots  to 
hemsdves  out  of  tbe  4^cn  tract,  and  were 
nterested  In  its  prospecttve  valne.  Besides, 
hey  were  residents  of  Cattxmdale,  and  were 
nterested  generally  in  tbe  growttt  and  pros- 
lerily  of  the  town.  Bnt  we  need  not  further 
iiscnss  tbe  testSmony  or  circumstances  of 
he  case.  The  parol  evidence  offered  was 
omiietent  under  the  issaes,  and  clearly 
ended  to  support  the  dalm  made  by  plaln- 
Ifls.  Its  weli^t  as  wen  as  the  credibility 
t  the  witnesses,  was  for  tbe  determination 
t  tbe  trial  court  Tbe  findings  and  decree 
f  fbe  district  court,  requiring  a  reconveyance 
{ tbe  20-acre  tract  of  land  to  i^lntlfls,  will 
■e  affirmed. 


HcDBRUOTT  et  aL  T.  ORIMM. 

Court  of  Appeal!  of  Colorado.  Nov.  18,  1883.) 

ltnu>iNa  CoHTiucr— AonoH  tob  Wobk  and  Ua- 
XBBUL»— Waivsb  ov  DsncTs— Bvidshob. 

Where  an  action  on  a  contract  for  con- 
tructiag  a  balldluK  foondatiOD,  less  an  allow- 
.nce  for  deviation  from  the  requirements  of  the 
ontract,  is  tried  on  the  theory  that  a  knowl- 
■dge  by  defendant  at  the  time  of  defective  con- 
tructioD.  without  obJectioQ,  mieht  preclude  her 
rom  insisting  on  plaintiffs'  failure  to  perform 
heir  contract,  it  is  error  to  exclude  evidence 
hat  defendant's  husband,  who  was  overseeing 
be  work,  was  her  agent,  on  the  ground  that 
nch  agency  was  not  alleged  by  idamtiffs. 

Appeal  from  district  court,  Arapahoe  coun- 

y. 

Action  by  Antbony  HdDermott  and  WD- 
tam  Robertson  against  Sadie  A.  Orimm  on 
I  contract  for  tbe  coostroctfoa  of  the  finrnda- 
lon  walls  of  a  building  for  dtf aidant  From 
L  Judgment  for  defendant,  plaintlffia  appeal 
Reversed. 

Reddln  &  0*Haslon'and  Sam.  B.  Berry, 
lor  wpellanta.  Orabood  *  Ifoisan, 

lor  appdlesb 


THOMSON,  J.  Appellants  were  plain- 
tiffs below.  Tbeir  complaint  avers  that  as 
copartners  they  entered  Into  a  contract  in 
writing,  whereby  tbey  agreed  to  build  foi 
the  defendant  foundation  walls  and  five  piers 
of  granite  stone  upon  defendant's  premises, 
according  to  plans,  for  which  work,  when 
completed,  defendant  agreed  to  pay  them  tbe 
snm  of  $1,803.40;  and  that  they  thereupon, 
in  accordance  with  and  pursuant  to  the  con- 
tract and  tbe  plans,  built  the  wall  and  piers, 
furnishing  tbe  labor  and  materials  for  the 
purpose;  and  buflt  a  concrete  foundation 
under  the  wall,  three  feet  six  Inches  wide 
and  ulne  inches  thick;  and  that  the  entire 
work,  when  completed,  was  accepted  by  the 
defendant.  The  plaintiffs  also  allege  certain 
extra  work,  done  at  tbe  request  of  defend- 
ant, through  her  agent  Henry  Grimm,  mak- 
ing the  aggregate  for  the  entire  work  $2,- 
051.15,  which  the  plaintiffs  aver  Is  unpaid, 
except  $700  In  cash  and  940.81  allowed  for 
certain  omissions  in  the  work,  claimed  by 
the  defendant.  The  answer  admits  the  con- 
tract, but  denies  the  completion  of  the  work 
pursuant  to  Its  terms;  the  perform- 

ance of  the  extra  work;  denies  tbe  accept- 
ance of  the  foundation  by  the  defendant; 
denies  the  allow-ince  of  $40.81  for  omiastons; 
and,  by  way  of  counterclaim,  sets  up  tbe 
contract  and  tbe  plans,  avers  deviation  from 
tbe  plans  in  important  particulars,  and  a 
general'  failure  of  plaintiffs  to  comply  with 
tb^r  contract  to  the  serious  detriment  ot 
the  defendant;  admits  the  payment  of  $700, 
bnt  avers  it  was  made  without  knowledge 
of  plaintiffs'  failure  of  compliance,  and  de- 
mands damages  for  tbe  violation  of  tbe 
contract  Tbe  repllcatlMi  denies  the  counter- 
claim, except  as  to  tbe  contract;  avers  that 
the  defendant  claimed  a  variance  in  some 
particulars  from  tbe  contract;  denies  that 
•there  was  sncb  varianoe;  but  states  that 
for  the  purpose  of  satisfying  the  defendant 
plalntifto  consented  to  and  did  allow  and 
credit  on  their  claim  $40.31  on  account  of 
the  alleged  variance,  and  that  upon  such 
allowance  and  credit  the  work  was  accepted 
by  tbe  defendant.  This  is  substantially  the 
case  made  by  the  pleadings.  The  defendant 
had  verdict  and  Judgment  for  one  dollar. 

Tbe  plans,  and  tbe  specifications  accom- 
panying them,  were  In  evidence,  but  tbey 
are  not  In  the  record,  so  that  we  are  In 
Ignorance  of  what  they  contained.  It  snffl* 
d^tly  appears,  however,  from  the  evld»ice 
preserved,  that  the  work  was  not  done  in 
conformity  with  the  contract  The  plans 
seem  to  have  provided  ft>r  the  concrete  foun- 
dation with  which  the  walls  were  und^Iald. 
This  foundation  was  to  have  been  thrse  feet 
six  Inches  In  width,  and  dtUer  nine  or  ten 
inches— 4t  does  not  very  clearly  appear  which 
—In  thickness.  That  It  was  not  of  tbe  uniform 
thickness  of  nine  inches  is  shown  by  the 
testimony  on  both  sides.  Plaintiffls  claimed 
that  in  the  center  it  was  of  the  requisite  thick- 
neas,  bat  admitted  that  at  the  edges  Is  feil  ma^ 
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terially  Btiort  of  tlie  requirements.  Acom^- 
log  to  the  testimony  of  the  plaintiff  Robert- 
son, the  foundation  walls;  at  their  rear,  lacked 
aboat  three  and  one-half  Inches  of  the  requi- 
site height,  and  were  therefore  out  of  lerd 
to  that  ext^t  The  deficiencies  shown  In 
the  erldenoe  for  defendant  are  much  more 
serious  in  Oielr  character  and  degree,  but 
for  our  purpose  spedflo  mention  of  what 
plahitUTs  admit  Is  all  that  is  necessary.  Up- 
on the  finmdailon  walls,  In  this  condition,  a 
threfr«tor7  briclE  superstmctore  was  erected, 
at  a  cost  of  about  $20,000;  the  defendant 
dalmlng  that  until  after  this  erection  she 
had  no  knowledge  of  the  defects  in  the  con- 
crete and  foundation  walls.  Plaintiffs  under- 
toi^  to  prove  that  she  knew  of  them  while 
the  work  was  being  done. 

This  action  Is  brought  upon  the  contract 
A  literal  compliance  with  its  terms  is  al- 
leged, and  upon  such  compliance  the  right 
to  recover  Is  based.  The  allegations  are 
not  sustained  by  the  proofs.  An  averment 
of  performance  Is  not  supported  by  proof  of 
waiver  of  performance,  even  conceding  that 
proof  of  sudi 'waiver  was  made.  That  In 
case  of  want  of  performance  a  waiver  of 
such  performance  may  cut  a  very  important 
figure  In  determining  the  rights  of  the  par- 
ties is  not  disputed;  bnt  the  facts  of  non- 
performance and  of  waiver  must  be  plead- 
ed, otherwise  the  proof  is  not  admissible. 
Had  this  rule  been  insisted  upon  at  the  trial. 
It  is  <dear  that  the  case  of  plaintiffs  failed 
upon  their  own  testimony.  Purdue  v.  Noff- 
singer,  IS  Ind.  386;  Elliott  v.  Oaldwelt,  43 
Minn.  857,  46  N.  W.  845;  Britton  v.  Turner, 
6  N.  H.  481;  Pom.  Rem,  &  Rem.  Rights,  { 
554.  Ordinarily,  therefore,  we  should  con- 
sider tiie  plaintiffs'  case  disposed  of,  and  be- 
stow upon  it  no  farther  remark.  Investigat- 
ing only  the  correctness  of  the  Judgment  for 
damages  against  them.  But  the  objection 
that  the  pnxrfs  varied  from  the  allegations 
was  not  takw  at  the  trial;  nor.  for  that 
matter,  Is  It  taken  here.  The  case  was 
tried  upon  the  theory  that  a  knowledge  by 
d^endant  of  the  defective  construction  of 
the  foundation  and  walls,  at  the  time  they 
were  constructed,  without  objection  to  1ti«n 
on  account  at  the  defects,  might  preclude 
her  from  insisting  upon  the  failure  of  plain- 
tiffs in  the  performance  of  their  cimtract; 
and  instmctlons  were  given  to  the  Jury, 
without  objection  from  defendant,  which 
contemplated  a  verdict  in  plaintiffs'  favor, 
notwithstanding  their  failure  to  comply  with 
the  terms  of  the  contract,  if  the  Jury  should 
believe  from  the  evidence  that  the  work  was 
accepted  by  the  defendant  with  knowledge 
or  each  failure.  We  are  bound  -to  treat  the 
case  as  the  parties  themselves  have  done, 
and  to  consider  it  as  if  the  statements  In 
the  complaint  would  warrant  a  recovery  up- 
on proof  of  waiver  of  performance.  The  ob- 
jection of  variance  must  be  taken  at  the 
trial,  otherwise  It  cannot  be  considered  on 
appwO.   Pool  Bern.  A  Bern.  Rlt^ts.  |  &66. 


There  Is  no  doubt  that  the  absttad  Ic^ 
proposition  embraced  In  the  Instroetitas  ^ 
f erred  to  is  correct    If  tlie  defendtnl  bxi 
while  the  WOTk  was  progresslnc;  tbu  k  n 
not  being  done  in  accordance  with  the  ap^ 
ment  but  nevertheless  sofTered  It  to  pncK 
to  completion  without  objectlan.  ibe  hHIe- 
now  be  heard  to  say  that  the  tenns  of  Ir 
ecmtract  were  not  observed,  and  tliat 
plaintiffs  shall  therefore  have  notbliv.  Ek 
conduct  on  her  part  would  amount  tc ; 
waiver  of  the  defects  of  which  she  bm 
and  the  plaintiffs  would  be  entitled  to  jaf; 
ment  for  the  value  oC  the  work  actu-? 
done,  and  as  It  was  done,  estlmsted  m 
reference  to  the  contract  price.  It  doet  gv 
appear  that  she  personally  knew  xaj^ 
about  the  work  while  It  was  being  done;  ic 
there  is  evidence  tending  to  show  ttutt  in 
husband,  Mr.  Grimm,  excavated  tlie  tzse 
for  the  concrete,  was  oonatantly  piac 
while  t^e  concrete  was  being  laid  and  *^ 
foundation  walls  built,  overseeing  tlie  vA 
and  had  actual  knowledge  at  the  tlms  ! 
the  very  defects  complained  otL  Comstl'-^ 
plaintiffs  asked  the  defendant,  ^ito  v±5  ; 
the  stand  as  their  witness,  this  qmj-- 
"Did  he  [Mr.  Grimm]  ever  act  fte  jit : 
any  way  concerning  this  contract,  «  v.: 
part  of  this  worii?"    To  this  qoestkc  1- 
fendant's  counsel   objected,  because 
was  no  allegation  of  agency  in  the  compi  ~ 
The   objection   was  sustained.  Phlu^' 
then  asked  leave  to  amend  by  insertion  ~ 
allegation  of  agency,  whl<^  leave  : 
fused.    If  Budi  allegation  were  necfss..- 
the  amendment  should  have  been  pefloin-. 
But  we  do  not  think  it  was  neccssan*-  '  ' 
question  was  evidently  prellmioary  to  cl- 
ers,  which  would  probably  have  Iircs^' 
into  light  the  exact  relations  sostalDol !: 
Mr.  Grimm  to  the  defendant  In  tomaC'- 
with  the  work.    If  he  was  ha*  ajeat  t-: 
the  purpose  of  oversedng  the  work  and  i^- 
serving  that  It  w|ib  properly  done,  tbes  vj 
linowledge  which  he  acquired  wbQe  is  tik 
performance  of  the  duties  intrusted  to  Six 
as  to  the  manner  In  which  the  mxt  » 
done,  was  her  knowledge.    The  acti  ct  c 
agent  done  within  the  scope  of  Ills  vs^- 
Ity,  are  as  essentially  the  acts  of  tlie  fi: 
dpal  as  if  they  had  been  done  1^  tlte  pr>^ 
dpal  himself;  so  oF  an  agent's  knovJedp^' 
matters  affecting  his  principal's  bostuess.  t-*- 
qulred  in  the  transaction  of  that  bosiEA 
An  allegatiMi,  therefore,  of  acts  iaat  " 
knowledge  obtained  by  the  principal  Is 
satisfied  by  proof  of  such  acts  or  sodi  taw*^ 
edge  on  the  part  of  the  agrat  *^  In  &  c<c> 
plaint  It  Is  unnecessary  to  set  fortb  ^ 
agency.    The  only  objection  to  tbe  tpte^^ 
was  that  the  agency  was  not  pleaded,  a 
to  any  matter  connected  wltb  tbe  suppw' 
waiver  of  defects,  this  Is  true;  and  wat^ 
was  anything  pleaded  which  would  tuS^ 
Ise  evidence  of  waiver  by  the  defeadant  hs- 
self,  or  which  would  antborixe  a  iw*^ 
against  her  tqxm  any  othw  tetm  tbas  » 
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tpllanoe  with  tiie  contraet;  bat  as,  by 
tacit  consent  of  the  parties  and  of  the 
rt,  the  rules  in  rciatlou  to  allegation  and 
of  were  disregarded  at  the  trial,  the 
LTt  atiould  have  permitted  the  Question  to 
xmswered.  It  might  not  hare  resulted  in 
r  thine;  beneficial  to  the  plaintiffs,  but.  If 
liad,  then  the  erldmce  of  what  Mr,  Grimm 
L  and  knew  was  pertinent,  and  the  qnes- 
o  of  waiver  coold  have  been  intelligently 
ssed  upon  by  the  Jai7.  Unless  the  de- 
idont  accepted  the  work  in  such  manner 
to  shut  her  off  from  the  defense  of  want 
compliance  with  the  contract,  we  are  un- 
'le  to  see  how,  under  the  facts  of  this 
se,  there  can  be  any  recovery  by  the 
aiutlffs;  but.  as  tbis  question  is  not  direct- 
before  us,  we  shall  not  bind  ourselves  by 
le  expression  ot  a  positive  oplnlmi  coace^^ 
S  it.  Because  of  the  error  In  sostalnlos 
le  objection  of  which  we  have  bckAiOii,  the 
Ldsment  must  be  reversed. 


BBOWN  T.  HILLEN. 
□onrc  of  Appeals  of  Colorado.    Kov.  18, 18ML) 
TBiAl^AnMnriira  Note  in  Btidixcb  iir  Rs. 

BCTTAI. 

Where  defendant  In  an  action  on  a  note 
ails  to  take  advaQtage  of  plaintiff's  failure  to 
mt  the  note  In  eridence.  hj  moTiog  for  a  non- 
luit  at  the  close  of  plaintiff's  case^  but  Intro- 
lacei  eTidence  in  suivport  of  a  set-off  claimed  by 
lim.  It  IB  not  rererslble  error  to  admit  the  note 
n  eridence  in  rebuttal. 

Appeal  from  Arapahoe  county  court 
Action  by  Robert  G.  Hillen  against  George 
S.  Brown  on  a  promissory  note,  commenced 
In  justice's  court,  and  taken  by  defendant, 
on  appeal,  to  tbe  ootmty  court  From  a  judg- 
ment for  lOalndff,  defendant  KppeaiM.  Af- 
firmed. 

Sullivan  ft  May,  for  appellant 

THOMSON,  J.   This  was  a  suit  orl^nal- 
ly  commenced  by  the  appellee  HiUf  n,  against 
the  appellant,  Brown,  before  a  justice  of  the 
peace,  upon  a  promissory  note  tor  9200  exe- 
cuted by  appellant  to  one  Schooley.  After 
sundry  assignments  and  transfers.  It  came 
into  tlie  hands  of  appose.  The  justice  ren- 
dered judgment  against  appellant,  from 
which  he  appealed  to  the  county  court 
At  tbe  trial  in  that  court,  witnesses  upon 
both  tides  testified  as  to  the  history  of  the 
not^  ftom  Its  execution  until  Iti  final  trans- 
ta  to  appellee.  Appellant  testified  as  to 
set-off  to  which  be  claimed  to  be  entitled  as 
against  SclKxdey.  The  note  was  not  formal- 
ly given  in  erldence  untU  rebuttal,  wh^  It 
was  offned  and  admitted  over  the  objection 
of  appelant  Tbe  court  renda«d  judgment 
IQ  appellee's  favor  for  9141.   The  appellant 
relies  fbr  a  reversal  of  this  judgment  upon 
the  ruling  of  tiie  court  permitting  tbe  intro- 
duction of  th<e  note  in  rebuttal.  This  ma  Ir- 
regular, but  we  do  not  see  wherein  the  ap- 


IveUant  has  been  iffejudlced  by  the  ruling. 
He  might  have  moved  for  a  nonsuit  at  the 
close  of  appellee's  case,  and  before  tie  of- 
fered any  evidence  himself,  on  the  ground 
that  no  case  had  been  made  against  him. 
He  did  not  do  this,  but  proceeded  to  exam- 
ine witnesses  and  Introduce  testimony,  pre- 
cisely as  If  the  note  was  legally  before  the 
court  He  does  not  complain  tliat  b,e  was 
deprived  of  any  defense  by  reason  of  the  ir- 
regular action  of  the  court  and  the  record 
shows  that  he  was  not  The  want  of  tbe 
note  in  evidence  should  have  been  taken  ad- 
vantage of  at  the  proper  time,  and  Inasmucb 
as  it  was  not.  but  the  note,  on  the  ccmtrary. 
treated  as  If  It  was  In  evidence,  the  irregu- 
larity complained  of  Is  not  such  as  would, 
for  tb.e  pmposes  of  justice  between  the  par- 
ties, demand  a  reversal  of  the  judgment,  and 
It  is  therefwe  affirmed. 


BURCHINELL,  Sheriff,  t.  WBINBBRGBB 
•t  al. 

(Court  of  Appeals  of  Colorado.  Not.  13, 1803.) 
Salb— Cbakoi  or  Possbbsiom. 
A  change  in  possession  of  barrels  of 
whisky,  as  against  attaching  creditors  of  the 
seller,  Is  aot  accomplished  by  rolling  them 
apart  from  the  rest  of  tbe  stew  in  the  seller's 
stor^  and  msrldng  Husn  with  Uie  buyer's  brand, 
—the  latter  having  then  no  room  for  them  In  his 
storet  bat  agreeing  to  remove  them  la  a  few 
days,— and  the  good  faith  of  the  parties  Is  im- 
material. 

Error  to  Arapahoe  county  court 
Replevin  by  Solomon  Weinberger  and  Leon 
Alexander,  tra^ng  as  Weinberger  &  Alex- 
andCT,  against  William  K.  Burchlneil,  shralff 
of  Arapahoe  county.  Judgment  for  plain- 
tiffs.  Defendant  brings  error.  Reversed. 

John  L.  Jerome  and  Thomas  H.  Hood,  for 
p^Uff  in  error.  Alfred  Mullw.  tox  defend* 
ants  In  error. 

BISSELL,  P.  J.  This  suit  Springs  from 
the  assertion  of  conflicting  claims  by  a  ven- 
dee and  on  attaching  creditw  of  Boehm  ft 
Co.  March  8,  1882,  Boehm  ft  Co.  were 
wholesale  llquw  dealers  In  Denver,  and  tbe 
transaction  out  of  which  this  controversy 
sprung  occurred  on  that  date.  Weinberger  & 
Alexandor  were  retailers  in  the  dty,  and  went 
to  ttte  wholesale  house  to  buy  goods.  Th^ 
asked  to  purchase  one  barrd  of  whisky.  For 
some  unexplained  reason,  and  <me  not  easily 
Infsrable  from  the  record,  Boehm  ft  Co.  de- 
clined to  make  tbe  sal^  and  reused  to  sell 
less  than  five  barrels  In  a  lot  The  pur- 
cbas^  thereiq^  agreed  to  talte  tbe  five 
barrels.  One  barrel  was  ordered  sent  to 
th^  store,  and  tbe  remaining  four  wore  left 
with  Boehm  ft  Oo.  The  only  assigned  rea- 
son for  leaving  these  four  barrels  was  the 
lack  of  room  in  Weinberger  ft  Alexander's 
placa  As  the  tronsactloa  is  stated  by  the 
witnesses,  Boehm  ft  Co.  were  directed  to 
send  one  barrel  on  the  day  of  the  sale  to 
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the  vendees'  place  of  busiaess.  and  the  ven- 
dees agreed  to  call  on  the  ensuing  Monday 
for  the  balance.  The  goods  were  not  paid 
for  at  the  time,  though  Weinberger  &  Alex- 
ander gave  their  notes  for  the  purchase  price 
of  the  entire  lot.  When  the  sale  was  con- 
cluded, Boehm  &  Co.  rolled  the  four  barrels 
away  from  the  remaining  whisky  with  which 
they  had  been  before  intonniiiKhHl.  iiiarUed 
them  with  chalk,  and  stamped  thereon  the 
words  "Log  Cabin,"  which  was  the  name 
under  which  Weinberger  &  Alexander  were 
accustomed  to  sell  their  goods.  The  trans- 
action was  noted  In  the  Internal  revenue 
book  kept  by  the  sellers  and  purchasers, 
and  a  copy  of  the  ganger's  receipt  was  de- 
livered to  the  vendees.  This  is  substantially 
a  statement  of  the  transaction,  and  about  It 
the  witnesses  did  not  differ.  The  case  al- 
most amounts  to  one  tried  on  an  agreed 
statement  of  facts.  Consequently,  the  ques- 
tion presented  to  the  court  is  ii  naked  one 
of  law,  and  its  resolution  must  settle  the 
rights  of  the  parties.  Before  the  following 
Monday,  which  was  the  14th  of  the  month, 
a  writ  of  attachment  was  issued  at  the  suit 
oC  some  creditors  of  Boehm  &  Co.,  and  levied 
on  the  goods  In  their  place  of  business.  The 
four  barrels  spoken  of  were  taken  under  the 
writ  Thereupon,  Weinberger  &  Alexander 
brought  replevin  against  the  sheriff  to  re- 
cover this  whisky,  and  the  sheriff  Justified 
under  his  writ 

It  has  already  become  very  manifest  that 
the  sole  matter  to  be  determined  is  wliether 
the  sale  Is  within  the  statute  of  frauds,  and 
therefore  void,  or  whether  the  vendees  took 
good  title  to  the  property  by  reason  of  what 
occurred  when  the  sale  was  made.  The 
law  on  this  subject  has  been  so  frequently 
declared  In  this  state  that  there  Is  no  room 
left  for  construction  or  analysis,  and  the 
only  duty  that  remains  Is  to  state  and  apply 
well-settled  principles.  Cook  v.  Mann,  6 
Colo.  21;  Wilcox  V.  Jackson,  7  Colo.  521,  4 
Pac.  966;  Basslnger  v.  Spangler,  9  Colo.  175, 
10  Pac.  809;  Atchison  v.  Graham,  14  Colo. 
217.  23  Pac.  876.  These  cases  clearly  de- 
cide that  under  our  statute,  wherever  there 
is  a  contest  between  a  vendee  of  personal 
property  and  an  attaching  creditor,  the  ven- 
dee must  be  able  to  establish  that  there  was 
an  immediate  transfer  of  the  possession  of 
the  property  which  he  bought,  or  that  there 
were  some  circumstances  connected  with  the 
transaction  which  rendered  a  literal  com- 
pliance with  the  statute  impossible.  The 
possession  must,  of  necessity,  be  always  sub- 
ject to  the  variations  naturally  and  neces- 
sarily resulting  from  the  character  of-  the 
property  which  Is  the  subject  of  the  sale. 
It  must  so  far  as  Is  consistent  with  the 
situs  and  nature  of  the  thing  sold,  be  open 
and  visible,  and  so  transferred  as  to  apprise 
the  world  of  the  change  in  ownership.  The 
directions  of  the  statute  are  plain  and  specif- 
ic, and  they  leave  no  possible  room  for  con- 
struction.   Ab  it  was  put  by  the  late  Chief 
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mportant  and  Berloas  miitter,  tlie  oontion 
>t  the  right!  of  the  partlea  can  be  amply  pro- 
lected  on  the  Bubseqaent  trial  which  must 
M  had  under  this  declakm.  We  would  not 
reel  Inclined  to  affirm  a  Jadgment  which 
iraa  manifestly  wrong  on  tSM  proof,  even 
Lliough  we  might  condnde  that  the  snffi- 
3iency  of  the  proof  npim  a  question  of  this 
lort  coold  tegltimately  be  made  a  proper 
subject  of  debate.  The  case  la  not  so  de- 
FcctlTe  In  thia  parttcolar  as  to  compel  ns  to 
itnrm  the  present  judgment.  Since  the  tille 
yt  the  pbUntlfb  In  r^ttorln  was  not  estab- 
lished tqr  sDfBdent  ccanpetent  testimony, 
Eind  uptm  tbB  case  made  the  sale  was  void 
onder  the  statute,  the  judgment  will  be  re- 
versed, and  the  case  smt  back  toe  a  new 
trlaL 


FIRST  NAT.  BANK  OP  ABBRDEBN  t. 
ANDREWS  et  al. 

YOUNG  T.  SAME. 

(Supreme  Court  of  Wsflhlugton.  Not.  IS,  1883.) 

MoKiOAs^-ABuoiniaziT  or  TTfTTirn  Fainimw 
National  Bax<9— Codrts. 

1.  Where  notes  payable  at  different  times, 
and  secured  hj  a  mortgage,  are  assigned  to  dif- 
ferent persona,  there  is  do  priority  of  right  un- 
der the  mortgage  between  the  auigneea,  id  the 
absence  of  expresa  gtipulation,  but  eacti  la  en- 
titled to  share  pro  rata  in  the  proceeds  of  the 
mortniRed  property.  Miller  Bank,  81  Pac 
712.  6  Wash.  200,  explained. 

2.  A  national  bank  haa  power  to  take  an 
assignmeDt  of  a  mortgage  on  land  to  secure  a 
loan  made  at  the  time  of  the  asainiment. 

3.  As  the  supreme  court  of  the  United 
States  has  decided  that  It  has  authority  to  re- 
examine the  Judgment  of  a  atate  conrt  as  to  the 
power  of  national  banks  under  the  act  of  con- 
Kress,  a  state  court  should  follow  its  decisions 
on  the  qneatlon. 

Appeal  from  Huperlor  court,  Gh^alis  coun- 
ty; Mason  Irwin,  Judge. 

Consolidated  actions  by  the  First  National 
Bank  of  Aberdeen  against  Julius  Andrews 
and  others,  and  by  Alexander  Young  against 
the  said  Andrews  and  said  bank.  From  a 
Judgmmt  In  favor  of  the  bank,  Young  ap- 
peals. Rarsssd. 

N.  W.  Bosh,  ftir  appelant  McKlnlay, 
lAnn  &  Brldgea,  for  respondents. 

DUNBAR,  O.  J.  On  December  81,  1891, 
Andrewi  made  bis  two  promlsswy  notes, 
payable  to  B.  O.  Finch,  numbered  1  and  2. 
No.  1  was  payable  ^  months  from  date  and 
Na  2  was  payable  nine  mootba  from  datew 
At  the  time  of  the  execution  of  the  notes, 
Andrews  made  and  d^vered  to  Plndi  a 
mortgage  on  real  estate,  to  secure  the  pay- 
ment of  both  oi  said  notes.  On  said  day 
rincb  sold  note  No.  1  to  the  First  National 
Bank  of  Aberdeen,  and  gnnrantled  the  pay- 
ment thereot  No  assignment  of  any  part  of 
the  mortgage  was  made  to  the  bank,  nor 
was  the  mortgage  delivered  to  It  The  mort- 
gage was  xeecaded  by  Finch  on  Mardi  28, 
1882,  In  the  pn^cr  office  of  reoMd.  On  April 
T.84F.no.ll— 68 


9;  1892.  Finch  sold  note  No.  2  to  Alaahdor 
Young,  and  Indorsed  It  without  recourse  on 
him,  but  at  the  same  time  he  made  and  da- 
lirered  a  written  asslgpment  to  bo  much  of 
said  mortgage  as  secured  the  payment  of 
note  No.  2,  and  also  delivered  to  Young  the 
mortgage  itself.  An  action  was  brought  by 
the  bank,  to  which  Young  was  made  a  party. 
Young  afterwards  brought  an  action  to  f<Hre> 
dose,  and  these  actions  were  consolidated  by 
the  court,  and  upcm  which  trial  the  court 
decided  that  the  note  of  the  bank  was  en- 
titled to  a  pri(H^ty  of  the  proceeds  arising 
from  the  sale  of  the  mortgaged  premises. 

There  are  two  questltMU  of  law  tnvolTed 
In  this  case:  First,  the  qnestim  ot  authority 
on  the  part  «t  the  national  Isank  to  take  a 
mortgage  on  real  estate  to  seonre  pigment 
of  a  loan  where  a  debt  had  not  been  pre- 
Tlously  contracted;  sectrnd,  the  question  of 
priority  where  the  holder  of  two  promissory 
notes,  coming  due  at  different  times,  secured 
by  mortgage,  parts  with  their  ownorshlp  to 
dlffwent  petsmis  at  dlfferoit  times,  and  the 
•urn  realised  trom  the  sale  of  the  mortgaged 
premises  proves  insufficient  to  pay  the  notes 
In  full.  The  first  question  inv<dves  the  de* 
termination  of  the  scope  and  extent  of  the 
IKohlbltlon  imposed  upon  national  bonks  by 
sectliHis  5136,  5137,  of  the  Revised  Statutes 
of  the  United  States,  which  provide,  ta  sob- 
stance,  that  a  national  bank  may  loan  money 
on  personal  security,  and  that  it  may  pur- 
chase, bold,  and  convey  real  estate  for  the 
following  purposes,  and  no  other:  (1)  Such 
as  may  be  necessary  for  Its  Immediate  accom- 
modation In  the  tranaafition  of  its  bnslneas; 
(2)  such  as  shall  be  mortgaged  to  It  In  good 
faith  by  way  of  security  for  debts  previously 
contracted;  (3)  such  as  shall  be  conveyed  to 
it  for  satisfaction  of  debts  previously  con- 
tracted In  the  course  of  Its  dealings;  (4)  such 
as  it  sh.<Ul  purchase  at  sales  under  Judg- 
ments, decrees,  or  mOTtga^es  held  by  the  as- 
sociation, or  shall  purchase  to  secftre  debts 
to  it  Upon  the  construction  of  this  statute 
the  courts  of  the  dlfferoit  states  are  divided, 
but  the  supreme  court  of  the  United  States 
has  uniformly  held  that  a  dlsdnetlOB  can 
be  made  between  borrowing  money  on  real 
estate  and  acc^tlng  an  assignment  of  a 
mortgage  by  the  mortgagee  as  securl^  for 
money  borrowed  by  the  said  mortgagee. 
This  doetrine  was  first  announced  In  Bank 
T.  Matthews,  96  U.  S.  621.  In  that  case  A. 
executed  a  promlwory  note  to  B.,  and  se- 
cured the  payment  thereof  by  a  deed  of  trust 
ot  lands,  whl<A  was  in  fact  a  mw^ge,  wltti 
a  power  of  sale  annexed.  The  bank,  on  se- 
cmrlly  of  the  note  and  deed,  loaned  money  to 
B.,  who  .  thereupon  assigned  them  to  the 
bank.  It  was  tadd  that  the  bank  was  en- 
titled to  enforce  the  coUectloa  of  the  note 
by  sale  of  the  land&  This  decision  was  ofter- 
wnrds  Ind<Krsed,  and  tiie  doctrine  reaffirmed. 
In  Bank  v.  Whitn^,  103  U.  S.  99;  Reynolds 
V.  Bank,  112  U.  S.  406, 6  Sop.  Ot  218;  and  tn 
Fortlar  r.  Bank,  112  U.  a  438^  6  Sop.  Ot 
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234.  Wbether,  If  fiie  statate  vere  b^oro  m 
for  prlMiary  cmstmctloD,  we  -wooUl  conchjde 
that  the  distinction  made  by  the  supreme 
eonrt  of  the  United  States  was  logical,  there 
mlfl^t  be  some  question;  bnt^  aa  It  Is  a 
otmstroetkni  of  the  United  SUtes  statute^ 
and  the  United  States  8ui»eme  court  has  de- 
cided in  Sw(q>e  T.  LlfflnffWfiU,  106  U.  S.  8, 
tbat  It  has  anthorlty  to  re-euimtne  the  ioAg- 
meat  tit  a  state  court  where  this  Qoestlon 
is  InTolTcd,  we  toA  bound  to  follow  ttie  de^ 
dsloiu  of  that  trlbnnaL  On  the  aiiestlon  at 
priwl^  of  the  anignees  an  Investlgatlcm  of 
the  authorities  In  ■  this  opinion  wouM  be 
proOtless,  for  tiie  rules  announced  by  the 
court  are  ^»oIntel7  at  rarlance,  and  can- 
not be  reconciled.  There  are,  however,  two 
general  rules  promulgated  by  the  courts. 
The  one  estatdlshed  In  a  large  numb^  of 
states  Is  that,  where  the  notes  are  made  pay- 
able at  different  dates,  and  are  assigned  by 
the  mortgagee,  rither  with  or  without  an  ac- 
companying assignment  ot  the  mortgage,  the 
h(Mer  ot  the  flrat  note  coming  due  has  a 
IHiw  right  to  the  jiroceeda  of  the  mwtgaged 
pronlses.  In  other  words,  that  the  right  of 
prtwlty  am<mg  the  respectlre  assignees  was 
tested  1^  the  maturity  of  the  respectlTe 
aotesL  While  a  vast  number  of  cases  of 
equally  respectable  authority  hold  that  un- 
der the  drcumstances  mentioned  abore  there 
is  no  preference  given  to  the  first  note  ma- 
turing, and  that.  In  the  absmoe  of  expressed 
stipulation,  there  is  no  priority  In  the  case 
at  alt,  and  that  all  the  assignees  are  en- 
titled to  share  pro  rata  In  tb»  proceeds  of 
the  mortgaged  premises.  Althoos^  the  for- 
mer rule  Is  favored  1^  such  eminent  author* 
ity  as  Bfr.  PcMneroy  In  his  Equity  Jurls- 
^odence,  (section  1201,)  the  latter  rule  ap- 
peals to  our  Judgment  as  being  more  equi- 
table. The  mortgage,  In  the  first  place,  was 
encnted  for  the  e^ial  ben^t  of  all  the 
notes.  The  security  was  Intended  as  nnich 
tot  t2ie  um  note  coming  dne  as  tot  the  first 
one.  There  seems  to  be  no  real  reason  why 
the  relative  positions  ot  the  notes  and  mort* 
gage  should  be  changed  because  the  owner- 
ship of  the  notes  has  changed.  Tlie  value  of 
the  notes  frequently  depends  upon  the  se- 
onrity.  We  think  the  more  equitable  and 
consistent  riile  is  to  leave  their  values  undis- 
turbed their  aartgnrowit  Mffler  v.  Kuik, 
dedded  1^  ftdM  court,  and  reported  In  S 
Wash.  200^  81  Pac;  712,  Is  dted  by  the  re- 
spradent  In  favw  of  his  eontention;  but  an 
ezamlnatloo  of  this  case  showa  that  the 
court  did  not  attempt  to  announce  any  gen- 
eral rule  OD  the  questkm  InTOlved  in  this 
case.  That  decision  In  fiiet  goes  farther 
against  the  position  of  respondesit  in  this 
case  than  we  find  It  necessary  to  go,  as  tt 
was  there  decided  that  the  priority  was  In 
flsvor  of  the  note  last  maturing.  Efowever, 
no  rale  was  estaidislied,  as  it  was  dedded 
oquaiely  uptm  the  parttcolar  drennwtaiiceB 
<tf  the  ease.  With  this  view  of  flie  law  the 
Jnflgmwit  wlD  be  revarsed,  and  ttte  cause  re- 


manded* with  Instmctloiis  to  asccrtiii  fti 

amounts  due  on  the  respective  nota.  ci 
order  a  im^  rata  application  tbereoa  if  ik 
proceeds  of  On  mortgased  iHendses. 

ANDBRS,  HOYT,  SOOTT.  and  Sim 
JJ^  concur. 


STATB  ex  reL  HINCBB7  v. 

<Supr«ne  Court  of  Washington.   29ov.  IT.  m 

KunuHus  TO  Bx-Joiws— SsTTUnBirr  or  faA 

A  Jndge  of  a  aapetior  court,  -whrn  '-t: 
expired  oa  the  second  Moodar  of  Janiuij.  ' 
cannot  be  thereafter  compelled  by  mandsaif ' 
settle  and  certify  a  statement  of  fscu:  Ar 
Jan.  21,  1893,  only  aathorixlns.  and  dm  r4i.- 
Ing,  snch  action  by  an  ez-jndffe. 

Mandamus  on  the  rdatton  of  Thomti 
chey  against  Frank  Al]yn»  ex-mapalar  Joip 
Writ  denied. 

St^en  O'Brien,  tot  petWoner. 

STILES.  J.  A  Jndge  of  a  snperlor  htt 
whose  term  of  office  expired  on  the  vtn' 
Uonday  of  January,  1893.  cannot  be  re<pi:V 
by  mandamus  to  settle  and  certify  a  st::- 
ment  of  facts  on  appeal,  after  the  exptrji ; 
of  his  term.  The  act  of  Janoary  21. 
does  not  purport  to  do  more  than  to  ami  -r- 
ise  the  ex-Judges  to  settle  and  certifr.  : 
does  not,  and  could  not,  require  them  t»  it 
anything.  The  applicatlfm  fcHT  a  writ  in  ±"1 
esse  is  therefore  denied. 

DUNBAR,  a  X,  and  HOTT,  J.,  eoDcar. 

SOOTT,  X   I  eaaar  In  the  result 

ANDBRS,  J.,  (coucurring.)  P«-  Oie  its- 
sons  stated  by  me  In  Faulconor  v.  Wanur 
2  Wash.  8t  S2S,  27  Pac.  274,  I  am  ot  Df 
<q;ilnion  that  inior  to  the  pasBsgie  ot  Onevn 
ot  January  21,  18M,  It  was  the  duty  irt  & 
Jndge  whose  office  had  expired  to  «tCt 
statements  of  flacCs  In  cases  tried  beftn 
Um.  But,  as  I  fed  bound  by  the  msjortt; 
opinion  In  that  ease,  I  omenr  la  the  dtopotf- 
tton  of  this  !qvlicatl(m,  on  lite  gmmd  at 
f wth  In  tbe  tototBoAng  opInloB  of  Jndp 
8TILBS. 


LBWIS  V.  cm  OF  PORT  Anomx. 
(SiqiramB  Court  of  WasUngtoB.  Oet.l^lMi 

MunoiFU.  BoxDS— OaDnumm  Omomnw  1u» 

noH— RaoiTiU. 
A  redtal  In  aa  ordinance  sabtnittliis  ■ 
proposition  to  bond  the  dty  for  the  asab:)^ 
meat  of  an  dectrlc  ll^tmg  i^ant,  that  wi 
ordinance  was  passed  in  parseanoe  of  a  certA 
act.  Is  mere  s^idniace;  and  where  the  ut  r- 
cited  is  DO  longer  In  force,  bat  is  sabstutiillr 
re-enacted  by  uie  repealing  act  nnder  whicb  tbt 
ordinance  mast  la  fact  have  bem  adopted,  An 
is  BO  ground  for  an  injnaetlea  on  tb»  bead  it- 
sue. 

Appeal  firom  siqperlor  ooorl;  Oallam  an 
tg'i  Bi.  A.  BalUagsr,  Jndga 
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Salt  by  F.  B.  Lewis,  a  tazpayw.  asainst 
the  ct^  Qt  Port  Juigtim,  to  enjoin  the  te- 
aae  of  eleetrte  Hinting  bonda.  JudgmeDt  for 
defendant   I^alntlfT  appeals.  Affirmed. 

W.  B.  Gay.  fw  appellant  Geo.  a  Hatcb, 
for  respwideDt. 

STILES,  J.  The  only  objection  made  to 
the  Issuance  of  the  proposed  bonds  being 
that  the  ordinance  adopting  the  system  of 
electric  lighting  for  the  res[)ondent  dty  re- 
cited that  It  was  passed  In  pursuance  of  the 
act  of  March  26.  1800,  as  amended  by  the 
act  of  March  0,  1801,  when  in  fact,  if  pass- 
ed at  all,  it  mnst  hare  been  passed  In  pur- 
suance of  the  act  of  February  10,  1893,  the 
Judgment  la  affirmed.  The  recital  In  the 
OTdlnance  was  surplusage,  and  the  act  of 
1893  was,  under  the  decision  in  Seymour  t. 
City  of  Tacoma,  83  Pac.  1060,  (decided  June 
2,  1896,)  a  mere  re-enactment  of  the  torm& 
acts,  with  an  immaterial  amendmrait  cover- 
log  the  purchase  ot  the  existing  light  ot  wa- 
ter plants. 

DUNBAR,  a  J..aiid  HOYT,  AMDBKS^aiul 
SCX)TT,  IJ^  eaaaai. 


STATE  T.  SMITH. 
SAME  T.  TIITTLE. 
.   (Sopreme  Court  of  Washln^on.  Oct.  20, 1863.) 
CsiKiHu.  Law— Appeal— ArFiRMA.KCB. 
A  jodgmutt  sustaiaing  a  demnrrw  to  an 
indictment  oo  the  ground  that  it  f^s  to  state 
facta  coDstitatlng  a  crime  will  be  affirmed  on 
appeal  where  the  assistant  attorney  general,  ap- 
pearing in  behalf  of  the  state,  concedes  on  the 
a^ment  that  the  demmrer  waa  properly  ans- 
'    tained,  and  declines  to  prosecute  the  appeal. 

Appeal  from  superior  conrt,  Klickitat  coun- 
ty; Solomon  Smith,  Judge. 
Samud  H.  Smith  and  A.  G.  Tattle  were 
'    each  Indicted  for  willful  neglect  of  official 
duty  as  officers  of  Section.  DemurrerB  to  the 
I    indictments  were  sustained,  and  the  proseen- 
'    tioDS  dismissed.    The  state  appeals.  Affinn- 
:  ed. 

W.  B.  Presby,  Proa.  Att;.,  for  the  States 

ANDERS,  J.  The  defendants  in  these  cases 
—which  InvolTe  the  same  question  of  law, 
and  were  submitted  togetber^were  separate- 
ly Indicted  for  willful  p^lect  of  official  duty 
as  officers  of  election.  The  defendant  Smith 

I  mm  a  Judge,  and  the  defendant  Tuttle  an  In- 
qpector,  of  Section  In  Luna  prednct,  Klickitat 
conn^,  at  a  general  election  there  held  on 

'  the  8th  day  of  November,  1802.  The  partlc- 
ular  malfeasance  alleged  in  the  indictments 

I  was  that  the  defoidants  unlawftiily  and  will- 
folly  BfflfMTtfHI  to  Indonw  the  Initials  ot  their 
respective  names  npon  divers  and  ntmierons 

i    sffldal  tMiUots  which  they  delivered  to  tiecton 

I  who  voted  at  said  election,  contrary  to  the 
provUons  ttf  secttOD  8M,  1  HiU's  Code.  In 

I    each  case  a  demnrrar  was  Intecposed  to  the 


Indictment  <m  the  gmmd  of  follnre  to  state 
facts  snffldent  to  constitute  a  crime.  Th» 
court  sustained  the  demurrers,  and  dlsmlsMd 
the  actions,  whereupon  the  state,  by  the  pn» 
ecutlng  attorney  of  said  county,  appealed. 
Neither  of  the  defendants  entered  an  appear 
ance  In  this  court  When  the  caoses  wwtt. 
called  for  trial  the  learned  assistant  attw> 
ney  general,  who  appeared  In  behalf  at  tbe 
state,  conceding  that  the  demurrers  were 
properly  sustained,  declined  to  prosecato  tbe 
.appeals.  This  leaves  nothlns  for  this  ooart 
to  do  but  to  affirm  tbe  Jadgmmt  of  the  court 
below,  which  is  accordingly  done. 

DUNBAR,  a  J.,  and  B.OTV,  STIUliS,  and 
Boon,  33^  emeor. 


DAVIS  V.  HINCHLirFE,  SberUf,  et  sL 
(Sapreme  Goort  of  Washington.  Oct  20, 1B88.) 
EQtnvr— PLBinnro— Issvas  Rusbd. 

1.  In  an  action  to  restrain  a  chattel  mort- 
gagee from  foredodng  hla  mortgage,  where  the 
complaint  {ffoceeds  on  the  theOTy  uiat  tbe  mort- 
gagee had  accepted  a  deed  of  the  mortgagor's 
land  in  full  satisfaction  of  his  debt,  and  had 
promised  to  discharge  the  mortgage,  the  mortga- 
gor is  not  entitled  to  an  acconnting  by  the  mort- 
gagee as  to  the  value  of  the  land,  or  the  pro- 
ceeds realised  by  Um  from  Its  sale,  since  this 
is  not  witliln  the  issnes  presented  by  his  com- 
plaint. 

2.  Though,  In  equity  cases,  if  evidence  is  In- 
troduced, without  objection,  entitling  a  party  to 
relief,  the  decision  will  be  based  on  It,  without 
regard  to  the  jrieadings,  which  are  treated  as 
amended,  yet  It  Is  the  duty  of  the  court  to  ex- 
clude testimony  which  is  wholly  Irrelevant, 
when  objection  Is  made. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Japies  Z.  Mo9re,  Judge. 

Action  by  Pauline  J.  Davis  against  B.  H. 
Hlnchllffe,  sherlfT,  and  the  Aultman-Taylor 
Company,  to  restrain  defendants  from  fore- 
closing a  chattel  mortgage  on  plalntUTs 
property.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  AfOrmed. 

Jones,  Belt  &  Qoinn,  for  appeUsnt  Kiik- 
nalrd  &  Happy,  for  respondents. 

STILES,  J.  The  husband  ot  appelant  had 
executed  a  chattd  mortgage  opon  the  ma- 
chine in  question  to  the  Aultman-Taylor 
Company  In  1888,  when  it  was  located  at  Us 
place  ot  residence,  In  Rice  county,  Minn.; 
and  at  a  later  date,  In  order  to  obtain  con- 
sent  of  the  m<atgagee  to  ito  mnoval  to  this 
state,  he  and  aM>elIant  gave  additional  se- 
curity for  the  debt  covered  by  the  chattel 
mortgage.  In  tte  shape  of  a  secwd  mortgage 
on  a  farm  In  Minnesota.  While  the  flrst 
nun-tgage  oa  the  farm  was  being  foreelosed, 
In  April,  1880,  an  agent  of  the  mortgagee 
called  npon  Davis,  in  this  state,  and  made 
an  arrangement  wherelqr  tbe  legal  tlUe  to 
tbe  farm  was  conveyed  to  the  mortgage*, 
In  farm,  but  subject  to  a  memwandum  em- 
tract,  from  which  the  actual  arrangemsBt 
appears  to  have  been  that  the  mortgagee 
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Bhonld  make  all  reasonable  effort,  tve  tbe 
period  of  six  montbs,  to  sell  tbe  equity  In 
tbe  land  for  enougb  to  pay  off  tbe  cbattel 
mortgage  indebtedness,  upon  whlcb  tbe  notes 
and  cbattel  mortgage  were  to  be  surren- 
dered, but,  upon  failure  to  so  sell,  tbe  cbatp 
tel  mortgage  was  to  remain  In  full  force. 
Appellant  brought  tlus  action,  alleging  tbat 
the  conveyance  of  the  land,  In  whlcb  she 
Joined,  was  Intended  to  be,  and  was  repre- 
sented to  her  to  be,  in  satisfaction  of  the 
cbattd  mortgage  debt,  and  tbat  she  ha4 
thereafter  become  tbe  owner  of  tb.e  machine 
by  purchase  from  ber  husband  for  a  valu- 
able consideration.  Bespondent  Hlncbltffe 
was  the  sheriff  of  Spokane  comity,  In  whose 
hands  the  chattel  mortgage  was  placed  for 
foreclosure  by  notice,  and  this  suit  was 
brought  to  restrain  a  proposed  sale.  The 
evidence  showed  that  the  deed  and  accom- 
panying contract  were  forwarded  to  the 
Aultman-Taylor  Company,  at  Mansfield. 
Ohio,  the  home  of  the  corporation.  Tbe 
deed  was  delivered  In  Spokane  county  April 
11,  1889,  and  It  was  claimed  for  the  re- 
spondent company  tbat  the  whole  transac- 
tion was  repudiated  by  It  as  soon  as  It  be- 
came aware  of  Its  terms;  It  being  at  liberty 
to  do  so,  because  Its  agent  had  no  authority 
to  enter  into  any  such  engagement,  or  do 
anything  but  collect  money.  May  11,  1889, 
another  agent,  having  general  powers.  In- 
duced Davis  to  Indorse  a  cancellation  upon 
tb.e  special  contract,  but  retained  the  con- 
tract In  his  possession,  and  caused  the  deed, 
which  he  claimed  to  have  offered  to  return, 
to  be  recorded  In  Rice  county,  Minn.,  In 
June  following.  Subsequently,  the  land  was 
bought  in  by  the  Aultman-Taylor  Oompaby 
at  the  foreclosure  sale  under  the  first  mort- 
gage, and  a  resale  was  made  of  It  to  third 
parties.  Whether  the  deed  of  Davis  and 
wife,  which,  was  on  record,  assisted  In  the 
final  disposition  of  the  full  title,  la  not  clear, 
and  Is  not  material. 

Appellant  maintains,  upon  the  case  pre- 
sented, tbat  she  should  have  had  Judgment, 
under  tbe  rule  that  a  purchaser  of  the  equity 
In  mortgaged  land,  who  takes  subject  to 
the  mortgage,  cannot  recover  against  the 
mortgagors  the  debt  for  which  tbe  land  was 
pledged.  Investment  Oa  v.  Nordln,  (Minn.) 
62  N.  W.  899;  DIckason  v.  Williams,  129 
Mass.  184;  Tice  v.  Annin,  2  Johns.  Oh.  127. 
But,  whether  we  concede  tbe  special  con- 
tract to  have  been  set  aside  or  not,  it  re- 
mains that  Uie  title  was  not.  In  this  case, 
conveyed  subject  to  any  mortgage,  either 
first  or  second.  The  deed  contained  nothing 
upon  tb.e  subject;  and.  If  the  recording  of 
the  deed  after  Davis  had  written  bis  cancel- 
lation of  tbe  special  contract  were  to  be 
taken  as  sufficient  to  keep  the  arrangement 
In  force,  the  terms  of  the  latter  instrument 
were  not  such  as  to  sustain  tbe  appdlant's 
claim  that  the  cbattel  mwtgaga  was  to  tw 
forthwith  canceled.  Under  propw  idead- 
Inga.  It  may  be  tbat  she  would  be  entitled  to 


have  tb.e  company  account  for  tbe  procpf-la 
of  the  land,  or  Its  Just  value,  before  ba 
property  could  be  sold;  but  her  action  wss 
not  lH^>ught  to  accomplish  any  socdi  pa- 
pose,  and.  although  it  was  of  an  equitable 
nature,  the  court  below  did  not  err  in  reject- 
ing testimony  which  was  Irrelevant  to  th* 
issues  on  trial.  In  equity  cases,  if  evldeoi-v 
is  Introduced,  without  objection,  wh. 
would  entitle  a  party  to  relief,  the  deci^k2 
will  be  based  upon  It,  without  regard  to  :> 
pleadings,  which  are  treated  aa  ameoilri 
But  In  equity  cases,  no  less  than  in  s^ 
tions  at  law,  it  la  the  duty  of  the  court 
exclude  testimony  which  is  wholly  hrfei^ 
vant  to  the  pleadings,  when  obJectioQ  ii 
made.  Thus  the  action  complained  of,  xzl 
that  tbe  court  rejected  offers  to  show  tbt 
value  of  the  land,  and  tbe  sum  for  which  >i 
was  sold,  was  not  error,  because,  under  xi^ 
pleadings,  no  question  Involving  those  mat- 
ters could  arise.  If  tbe  land  had  been  cos- 
veyed  In  consideration  of  a  promised  di» 
charge  of  the  cbattel  mortgage,  it  w&sli 
have  made  no  difference  to  the  appelliif: 
what  the  land  was  worth,  or  what  it  sg^ 
for.  To  have  made  those  questtons  releruL 
the  complaint  must  liave  been  amended  so 
as  to  completely  alter  tbe  th&irj  of  tl» 
case.  Judgment  affirmed. 

DUNBAB.  G.  J.,  and  ANDERS,  SCOTT, 
and  HOYT,  JJ.,  concur. 


CADEAU  et  al.  v.  ELLIOTT  et  aL 
(Supreme  Court  of  Washington.   Oct.  24. 1SSS.I 
BoDHDABiBB— Conflict  BBTWKnt  Fmi>  Kons 

AND  MONDHEXTS. 

While  tbe  cornera  of  a  surrey  mm  zet^tV 
established  and  marked  on  the  ground  bj  -Jji 
oited  States  government  surveyors  control  liu 
designation  of  such  comers  in  the  idats  or  fieid 
notes,  yet  the  presumption  Is  that  the  eorun 
have  been  established  at  the  jilaces  indicated  'aj 
such  field  notes;  and  the  proof  that  the  acta&J 
establishment  was  different  must  be  clear  and 
convinciQg,  where  the  actual  location  as  dajmed 
does  not  accord  with  the  section  lines  in  aJ- 
j<dning  sections,  and  will  establish  the  claim  is 
an  Irregular  shape. 

Appeal  from  superior  court,  Wabklakmn 
county;  Edward  P.  Hunter,  Judge. 

Action  by  Fadflc  and  Bosette  Oadeaa 
against  B.  0.  A.  and  Chloris  Elliott  to  es- 
tablish a  boundary  line  between  tbe  nortt 
and  south  halves  of  the  La  ban  StiUw^  do- 
nation land  <daim,  owned  by  plaintiffs  and 
defendants,  respectively.  From  a  Jodgmt^t 
for  defendants,  plaintiffs  appeaL  Affirmed. 

J.  Bruce  Polwarth  and  Jcdm  R.  Smith,  for 
appellanta  Thoa.  N.  Strong,  fUr  reqmndoits. 

DUNBAB,  0.  J.  This  was  an  actkm 
brought  by  plaintiffs  to  establish  a  boandar; 
line  betweoi  the  north  and  soutli  halves  oi 
tbe  Laban  StlUwdl  donatkm  claim.  In  Wab- 
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Jakum  conntjr,  owned  bj  plalntlflB  and  de- 
^dants,  respecUvdy.  There  are  really  no 
inestlons  of  law  to  be  decided  In  tbta  case, 
'or  tbe  propoBitlon  contended  for  by  appel- 
anta,  viz.  that  the  true  comw  la  where  the 
Jolted  Statea  Borrejor  eatabllahed  It,  not^ 
vlthatandlng  Ita  location  may  not  be  socb 
18  designated  In  the  plat  or  field  notes,  la 
dementary,  and  In  fact  la  conceded  by  tbe 
.-espondenta;  and  It  la  alao  undoubtedly  tme 
tbat,  thoo^  neith^  conrae,  distance,  or  com- 
puted contents  agree  with  the  monument, 
ret  tbe  monument  must  prevalL  But  this 
>resumes  tbe  fact  that  the  monament  or 
actually  eataUlahed  comer  la  definitely  as- 
certained. If  any  credit  at  all  la  to  be  glren 
the  Plata  and  field  notest  the  presumption 
must  attach  that  the  comers  bare  been  es- 
tablished at  the  places  indicated  by  such 
field  notesi  so  that  the  burden  is  upon  him 
who  disrates  their  correctness.  But  where, 
as  In  this  case,  the  establishment  of  tbe  cor- 
ner as  claimed  by  the  appellanta  does  not 
accord  with  tbe  field  notes  of  the  goTwn- 
ment  satreyor,  and  does  not  accord  with  tbe 
cection  lines  in  adjoining  sections,  and  will 
establish  the  dalm  in  an  irr^Brul&r  shape,  the 
proof  of  snch  actual  establiahmeoit  must  be 
dear  and  conrlndng.  We  liave  examined 
all  the  testimony  In  tbe  caae,  iw/'iT^Hiffg  the 
report  of  the  comnilssiMier,  and  the  testi- 
mony of  appellant's  witnesses  submitted  in 
court  after  the  filing  of  the  report,  and 
from  such  testlmcny  are  unable  to  conclude 
that  appellants  bare  established  tbe  fact 
that  the  atake  which  they  claim  to  be 
a  monument  was  a  monument  made  by 
tbe  govemmoit  surveyor;  and,  under  all 
the  circumstances  aa  shown  by  tbe  testi- 
mony, we  are  inclined  to  adt^t  the  view 
of  the  commissioner  that  the  crab  apple 
stake  wbldi  was  testified  to  waa  placed 
there,  and  tbe  bearing  or  witness  trees  were 
marked,  some  subsequent  surveyor.  Oim- 
seqnentiy  we  wtn  not  disturb  the  Judgment 
of  the  court  below  on  questlixis  of  tnct  We 
think,  however,  that  this  ease  falla  i^tnly 
under  the  provisions  of  ctu^tOT  8,  Code  Proc.,' 
and  that  an  equitable  apportlcounent  of  the 
costs  in  this  case  would  have  been  an  eqoal 
division,  and,  as  the  proposition  Is  now  before 
us  for  adjustment,  tbs  Judgment  of  this  court 
wlU  be  that  the  Judgment  of  tbe  lower  court 
win  be  modified  to  tbe  extent  of  taxing  the 
eosts  equally  between  the  appellants  and  tbe 
respondents,  and,  as  so  modified.  It  win  be 


^  Hill's  Code^  I  070,  proTldea  as  follows:  "The 
pncasdinn  {to  establish  bonndaries]  shall  be 
ondaeted  as  other  civil  actions,  sod  the  court, 
OB  final  decree,  shall  apportioa  the  costs  of  the 
^vceedlogs  equitably,  aod  the  costs  so  appor- 
ttoned  shall  be  a  lies  aimn  the  said  lands,  sev- 
erally, as  against  any  transfer  or  encumbrance 
made  of  or  attaching  to  said  lands,  from  the 
time  of  the  fllins  of  ue  complaint;  provided,  a 
notice  of  Us  pendens  Is  filed  In  the  auditor's  of- 
ies  of  the  pssper  ooonty.  In  aceardanee  with 
lav.** 


affirmed.  Tba  reqMNident  will  recover  coats 
bi  this  court 

ANDEIRS.  8X1LKS,  HOTT,  sad  800TT. 
JJ,.  omicur. 


BBLL  T.  WAUDBT  et  aL 
(Soprems  Court  of  WasUngtoi.  Oct  2^  1888.) 
▲ppBAi^nnwBRT  voB  Costs— CoBBBcnoN. 
When  the  snpreme  conrt  has  entered 
Judgment  and  allowed  j^latntiff  Us  costs  In  both 
courts  against  all  the  defendants  as  prima  fade 
parties  to  the  record,  the  supreme  coart  will  va- 
cate the  iudgment  as  to  persons  who,  though 
entitled  defendants,  have  never  been  served 
with  process  or  appeared,  and  will  recall  Its 
remittitur,  and  oorrect  Ita  Jadgment  accordlni^. 

Motion  br  cotaln  def  endanta  to  vacate  as 
to  them  the  Judgnkoit  for  costs  entered  un- 
der the  opinion  reportsd  In  Al  Paa  1&  Mo> 
tion  granted. 

BOTT,  J.  Bytii^  proceeding  petttlonos 
aongbt  to  bftvo  modified  ttB  Jodgment  h«e- 
tofore  entered  In  tbe  cause.  In  the  original 
(Vlidon  the  court  directed  that  the  idaintllE 
sboold  reeoT»  the  costs  of  both  coOTts,  and 
as  It  prima  fade  appeared  firom  tbe  record 
that  the  dtfendants,  including  the  petition- 
en,  had  appeared  In  the  action,  the  Judg- 
ment fcr  costa  in  accordance  with  said  oidn- 
lon  went  against  aU  of  such  defendants.  In 
the  petition  filed  herein  It  is  alleged  that 
none  of  these  petitttums  were  served  wltb 
process  In  said  action,  and  that  none  of 
them  had  ever  appeared  In  said  action  In 
pers<m,  or  anthwlzed  ai^  attorney  to  appear 
tor  them.  The  allegatlcms  of  the  petition, 
and  the  mode  of  Its  verification^  are  not  as 
satisfactory  as  they  might  be,  but.  In  the 
absence  of  any  denial  on  the  part  of  the 
plaintiff,  who  appeared  In  anawor  to  sn<di  pe- 
tition, and  In  Tlew  of  the  tact  tiiat  a  careful 
examination  of  the  record  In  the  Mgtt  ctf  the 
auctions  of  the  petition  tends  stnmgly 
to  omflrm  such  alle«|ati<»is,  we  think  It  Is 
made  suffldentiy  to  appear  that  In  fact  snch 
petitioners  were  never  served  with  process, 
and  never  appeared  In  any  way  In  said  ac- 
tion. Bach  facts  being  established.  It  is  evl- 
duit  that  the  Judgment,  so  far  aa  it  pur- 
ported to  be  against  them,  was  absolutely 
void,  and  could  be  attained  by  them  in  any 
pKq>er  manner;  and.  In  our  opinion,  this 
proceeding  was  <Hie  of  the  ways  In  which  It 
could  be  thus  attadced.  It  was  suggested 
at  the  argument  on  the  psrt  of  tiie  plain- 
tiff that  tbe  attain  ahcnild  be  made  In  the 
wajfaSat  court,  but,  as  the  Judgment  was  en- 
tered hoe,  and  the  records  remitted  to  the 
superior  court  only  for  the  purpose  of  hav- 
ing snch  Judgment  carried  Into  effect,  we 
think  that  this  is  the  court  which  must  mod- 
ify snch  Judgmmt,  If  it  is  to  be  modified. 
It  fc^wa  that  the  remlttitor  hwetoforeset 
down  must  be  recalled,  and  tbe  Judgment 
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bwetof ore  entered  bo  modified  u  not  to  be  In 
form  against  the  petLUoners  herein,  and  tne 
cause  then  again  remanded  to  -the  superior 
oonrt  as  before 

DUNBAR.  C.  J.,  and  sniiBS,  SOOTT,  and 
AMDBBS,  J3^  ooncur. 


8B1AB8  et  aL  T.  SBATTUD  OONSOUDAT- 
BD  ST.  BT.  GO. 

(Supreme  Court  of  WsBhlngton.  Not.  18»  1898.) 

ArFBAIr-JDIWMEHT  OH  BOND — COKUCnOH. 

1,  The  saprema  conrt  will  not  set  aside  a 
Judgment  entered  on  a  aaperaedeas  brad  mere* 
ly  beoanse  the  raretles,  as  sach,  were  not  prop- 
erlj  notified  of  the  motion  for  jodement  there- 
on, no  gronnd  for  anbstantlal  relief  being  shown. 

2.  Jodgmeat  cannot  be  entered  against  the 
soretlee  on  a  snpersedeas  bond  for  a  larger  mm 
than  the  iienalty  named  therein,  though  each 
penalty  was  smaller  than  the  statnts  leQabed 
to  effect  the  ■aperaedeae. 

S.  The  tapreme  conrt,  having  InadTwrtratly 
entered  too  luge  a  judgment  against  the  sure- 
ties on  the  Bupersedeas  bond,  has  jorisdlctlon  to 
recall  Its  remittitur,  and  cwreet  the  judgment. 
Bell  V.  Waudby,  (Wash.)  U  Pae  917.  fODowed. 

Motion  by  sureties  on  supersedeas  bond  to 
.correct  Jtidgment  entered  against  them  on 
said  bond.  Motion  granted. 

For  principal  repwt  of  the  cas^  see  88  Pac. 
888,  lOBL 

HOYT,  J.  Hie  (inefltlon  of  Jurisdiction  rais- 
ed by  the  respondents  has  been  substantially 
decided  adversely  to  their  contention  In  an 
opinion  Just  filed  in  the  case  of  Bdl  t.  Wand- 
by,  84  Pac.  917,  and  upon  the  authority  of 
that  case  we  must  overrule  such  plea,  and 
decide  the  motion  on  Its  merits.  At  the  time 
the  first  Judgment  was  rendered  In  this  court 
on  motion  of  the  respondents  It  was  so  ren- 
dered upon  the  transcript  of  the  bond,  which 
was  then  a  part  of  the  record,  and,  of  course, 
was  rendered  against  the  appellant  and  the 
sureties  named  in  snch  bond.  The  fact  that 
the  motion  for  snch  Judgment  recited  others 
as  sureties,  in  addition  to  those  thus  named, 
could  In  no  manner  authorize  this  court  to 
enter  a  Judgment  against  persons  not  shown 
by  the  transcript  to  be  euretlea.  It  follows 
that  snch  Judgment  was  regularly  entered, 
BO  far  as  the  action  of  this  court  and  Its  clerfc 
was  concerned.  Subsequently,  on  motion  of 
respondent,  and  upon  the  suggestion  that  the 
transcript  did  not  contain  all  of  the  record, 
and  the  bringing  bere  of  a  certified  copy  of 
another  bond,  which,  though  a  part  of  the 
record  In  the  court  below,  had  not  before 
been  bron^t  here,  such  Judgment  was  set 
aside,  and  a  new  Judgment  against  the  ap- 
pelant and  the  sureties  named  In  said  second 
bond  duly  entered.  This  second  Judgment  Is 
the  one  which  It  Is  now  sought  by  the  Bure- 
ttes named  therein  to  hare  set  aside  for  vari- 
ous reasons  assigned  In  their  motion,  which 
la  sappOTted  by  the  affidavits  of  several  of 
the  mmtim.  niere  Is  some  Question  as  to 


whethor  or  not  the  saretfeB,  as  mcb,  W 
proper  notice  of  the  motion  for  this  teeaai 
Judgment,  but  It  Is  not  neceasary  for  oc  i»w 
to  decide  that  question,  for»  even  If  tluy  &i 
have  proper  notice,  only  racb  a  Jndgiaest 
could  hare  been  properly  enteced  as  tte 
tonus  of  the  bond,  which  was  Its  fouaduloo. 
authorised;  and.  If  they  did  not  liaTeBch 
notice,  there  Is  nothing  In  the  sbowlng  vUdi 
would  Justify  this  court  In  setting  aside  mi 
Judgment,  If  In  tact  it  was  anthorfsed  'it 
twma  of  the  bond.  To  state  It  differesttr 
Such  showing  does  not.  In  any  way,  attstitiie 
n^olarity  or  binding  force  of  aoeh  bond,  ui 
for  that  reason  the  court  is  not  called  apoQ& 
grant  any  relief,  even  against  a  jndgnwat  b- 
r^ularly  ratered,  so  long  aa  It  oonfana  = 
the  terms  and  conditions  thereof.  The  prte^ 
dple  that  courts  will  not  set  aside  a  ^ 
meat,  however  Insularly  entered,  mUm  & 
partr  moving  ther^tv  shows  prima  2sd«  tt 
right  to  substantial  rdleC  In  tbe  emnt  of  Ki 
Judgment  being  set  aside,  fa  estab&b-d 
Oonrta  will  never  set  aside  Jnds^^ts  of  1±3 
daes  when,  so  far  aa  tbe  ahowlng  of 
movlng  party  Is  concerned.  Its  only  dotr  if 
er  doing  so  will  be  to  enter  another  Judgsc 
equally  as  burdensome  as  tbe  one  set  a^^ 
It  follows  Mm  what  we  bave  said  Ost  & 
r^ef  granted  npoa  motion  of  tiie  nn&N 
must  be  confined  to  tbe  exceaa  of  tbe  M 
ment.  If  any,  beyond  that  autliorlsed  by  itf 
terms  of  the  bond.  If  In  fact  it  was 
burdensome  upon  these  soretleB  tina  tif 
bond  authorised,  we  have  no  doubt  at  <r 
duty  to  correct  It  nptm  cor  own  motist 
even  If  our  attention  was  called  to  the  br. 
Tbe  motion  for  Judgment  against  sock  sa^ 
ties  must  be  held  to  have  Included  Himz 
the  bond,  and  tbe  Judgment  rendered  i^ 
court  could  only  properly  be  rend«ed  In  u- 
oordance  with  the  terms  thereof;  and,  If  w± 
bond  showed  upon  Its  face  that  Jodswc 
only  in  a  certain  amount  was  avtbotM 
ttioreby,  the  Judgment  actnally  rendocd )? 
the  conrt  must  be  hdd  to  have  been  oolj  - 
that  amoont  and  anything  bayond  vat  k 
held  to  have  been  Inadrertentlr  Indoded  b 
said  Judgment 

This  brings  us  to  a  conalderatian  of  ^ 
question  as  to  what  Judgment  was  ko&x- 
ized  by  this  bond.  It  was  given  to  snpet»4- 
a  Judgment  in  the  sum  of  ^5.000  besida 
costs.  It  was,  however,  in  tbe  ^eaal  sac  < 
only  $16,000,  Instead  of  in  tbe  sum,  reqitt^ 
by  the  statute,  of  at  least  double  the  tmoes'- 
of  the  Judgment  It  Is  doubtftil  whe^  e 
not  such  a  bond,  even  though  approved  ^ 
the  court,  did  In  fttct  snp»sede  such  Jodr 
ment;  bnt  that  question  la  not  now  bttt^ 
us.  It  was  given  by  the  principal  for 
purpose,  and  it  cannot  take  advantage  ot 
Imperfections  appearing  therein,  aor  c&b 
sureties,  In  so  far  as  they  are  bound  by 
terms  thereof.  We  are,  bowevo'.  unaNe  - 
agree  with  tbe  contrition  of  the  nspoaie^ 
that  the  snretlea  in  this  r^ard  stand  ifi  ^ 
same  sttnatltm  as  the  prlndpaX;  for  wb&i  - 


Digitized  by 


7Mb.) 


HOLM  e. 


PEATEB. 


919 


I  doubtlesi  trae  tliat  when  enoo^  appean 
I  such  a  bond  to  show  the  object  toe  which 
:  was  given,  they,  as  well  as  tbe  principal, 
ill  be  estopped  fi-om  denying  that  such  was 
M  object  B^Dd  that  we  cannot  go,  and 
old  that  a  sure^  who  signs  a  penal  bond  In 
certain  definite  amount,  which  In  no  man- 
er  upon  its  face  dlsdoees  anything  which 
inst  Increase  madx  amount,  Is  thereby  e»- 
>pped  from  asking  that  his  liability  dial!  be 
mited  to  the  amoimt  named.  A.  surety  may 
rell  lootE  only  to  the  penal  sum  in  which  he 
cbnowledges  hlmsdf  Indebted,  and  In  which 
moTint,  upon  the  taUnre  of  compliance  with 
tie  conditions  of  tbe  bond,  he  agrees  to  be 
eld  liable.  He  is  not  called  upon  to  inres- 
Kate  records  or  facts  outside  of  the  face  of 
Ue  bond,  bat  Is  justified  In  relying  upon  tbe 
erms  thereot  Applying  these  rules  to  the 
ase  at  bar.  we  arc  unable  to  find  anything  in 
he  condltlODS  of  this  bond  which  In  any 
lanner  establishes  a  llabill^  on  the  part 
f  the  sureties  named  therein  l>eyond  the 
16,000,  in  which  sum  th^  acknowledged 
bems^res  Indebted.  The  oondltlons  having 
een  vioiated,  the  bond  In  that  amount  Is  In 
all  force  as  against  them,  but  there  la  nothing 
0  show  in  any  mannar  why  they  should  be 
leld  liable  for  a  greater  amount  It  follows 
bat  the  judgment  rendered  on  said  bond 
hould  have  been  limited  to  the  916,000  nam- 
d  therein,  and  that  when  this  court  granted 
he  motion  of  respondents  for  judgment 
hereon  the  judgment  which  It  really  reu- 
lered  was  one  against  the  principal  and  sure- 
les  for  $16,000,  and  no  more;  and  that,  so 
ar  as  tbe  judgment  entry  was  fOr  a  greater 
.mount,  it  was  simply  an  Inadvertent  entry. 
>uch  judgment  must  thereftve  be  set  aside, 
nd  a  new  one  mtered  against  the  appel- 
ant and  the  sureties  named  in  said  bond,  as 
if  the  same  date,  for  the  said  sum  of  $16^000. 
jet  this  be  done,  and  the  cause  then  again 
emitted  to  tbe  lower  court  for  tbe  carry- 
ng  Into  execution  of  the  Judgment  so  eo- 
ered. 

DUNBAR,  0.  J.,  and  SOOTT,  ANDBBS^ 
jid  8TILB8,  JJ.,  concur. 


HOLM  V.  PRATBR. 
Supreme  Court     Waihington.  Oct  24, 1888.) 

ICBODL  LuraW— AmulBBMEXT  OV  lUPBOVBHBNT. 

Act  March  28,  1800,  (Uwa  188&-dO,  p. 
I  8,  which  makes  it  the  duty  of  the  county 
ommUsioners  to  inspect  and  aHtraise  all  Bchool 
andl  which  may  be  eold  or  leased  within  five 
-ears  from  the  date  of  tbe  act  contemplates  bnt 
tne  appraisement  within  the  five  years;  and 
rhere  the  county  oommlBaionera  have  also  ap- 
traised  the  value  of  improvements  made  there- 
in by  an  occnpant  as  required  by  section  7,  the 
iccupant  is  not  entitled  to  another  appraisement 
in  tne  sale  ift  the  land  within  the  five  years* 
hough  the  iwovlso  to  section  7  reqolres  tbe  po^ 
Jiaser  to  luy  the  owner  of  the  improvementi 
;he  appraued  valne  thereof  **at  ue  time  of 
lale,'*  within  80  days  fron  the  dats  thereof. 


Appeal  from  superior  court,  Klttltaas  coun- 
ty; Carroll  G.  Graves,  Judge. 

AcUon  by  Nda  Nelson  Holm  against  W.  O. 
Prater  tw  the  possession  of  land,  and  tor 
damages  and  mesne  profits.  Frcnn  a  Judg- 
ment for  defendant,  xOalntiff  appeals.  Af- 
firmed. 

land  formed  a  part  of  tbe  state's 
Bdiool  land,  and  plalntlfl  claimed  as  lessee 
from  tbe  states  wblle  defendant  Claimed  as 
purchase. 

Act  March  28,  1890,  |  8,  which  Is  secUoD 
21^  of  HHI'B  Oode,  provides  as  follows: 
"It  Is  hereby  made  tbe  Auty  of  the  county 
commissioners  of  each  county  in  the  stat^* 
as  soon  as  may  be  practicable  after  -this 
chapter  becomes  a  law,  to  personally  Inspect 
each  and  evwy  section  of  land  (or  so  much 
th^eof  as  may  be  sold  or  leased  wiOiitt  five 
years)  In  their  respective  counties,  gRmted 
to  the  state  tor  the  support  of  the  common 
schools,  to  note  the  cbaract^  of  the  same^ 
whetho-  eblefly  valuable  for  timber,  stone, 
mineral,  or  agricultural  purposes,  or  as  fras- 
ing  land,  and  any  other  fact  or  facts  neces- 
sary to  an  understanding  of  Its  charact«> 
and  value,  and  prospective  value,  and  whetln 
the  same  be  wholly  or  partially  (and  If 
partlaUy,  to  what  extent)  In  or  within  two 
miles  of  the  corporate  limits  of  any  In* 
corporated  dty,  town,  or  village,  and  also 
to  appraise,  according  to  their  best  judg- 
ment each  quarter-section  of  such  land  at  Its 
true  and  full  martet  value"  Section  7  of 
this  act,  wbich  is  section  2147  of  HIU's  Oode^ 
provides  as  follows:  "Tlie  appraisers  shall 
also  appraise  all  Improvements  found  upon 
school  lands,  and  shall  also  appraise  all  dam- 
ages and  waste  to  tbe  premises  by  cutting 
flmber,  or  the  removal  of  timber,  stone,  or 
other  materials  from  the  premises  by  the 
penon  claiming  the  Improvements,  or  by 
his  etnuent  and  the  balance,  aftw  deduct- 
ing damages  and  waste,  appraised  as  aforo- 
sald,  Shan  be  set  down  as  the  value  of  tbv 
Improrements  upon  the  lands  so  appraised; 
provided,  that  this  section  shall  not  be  con- 
strued to  affect  the  right  of  the  state  to  tbe 
value  of  such  lands  appraised;  provided  far- 
ther. If  the  purchaser  be  not  the  ownw  ct 
the  Improvements,  he  shall  pay  to  tbe  said 
owner  in  cash  the  appraised  value  thereof 
at  tbe  time  of  sale,  within  thirty  days  from 
the  day  of  sale.** 

Ralph  Kauffman,  tag  qpdlant.   H.  J. 

Snlvely,  for  respondent 

HOYT,  J.  Only  one  question  Is  presrat- 
ed  by  this  appeal  wblcb  It  is  necessary  for 
tm  to  decide:  Is  an  occupant  of  school  lands, 
which  have  been  regularly  appraised  by  the 
board  of  county  commissionera  within  two 
years  from  the  date  of  the  sale  thereof,  by 
virtue  of  the  provisions  of  an  act  entitled 
"An  act  to  provide  for  the  sale  and  leasing 
of  school  lands,  and  declaring  an  emergen- 
cy," approved  Macdi  28, 1800i  whose  Improrc* 
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ments  situated  on  said  land  were  at  the 
time  of  such  appraisement  also  duly  ap- 
praised by  said  board  of  county  commission- 
ers, entitled  to  bare  a  new  appraisement  of 
such  Improvements  as  of  the  date  of  such 
sale?  Appellant  contends  that,  by  virtue  of 
the  express  proTlslons  of  section  7  of  said 
act,  be  Is  entitled  to  have  the  value  of  his 
Improvements  appraised  as  of  the  date  of  the 
sale,  and  that  no  prior  appraisement  could  af- 
fect his  rights.  The  language  of  said  sec- 
tion 7,  upon  which  he  relies,  Is  as  follows: 
"Provided  further,  If  the  purchaser  be  not 
the  owner  of  the  Improvements,  he  shall  pay 
to  the  said  owner  In  cash  the  appraised  value 
thereof  at  the  time  of  sale,  within  thirty 
days  from,  the  day  of  sale."  And  If  this  pro- 
Tlsion  was  to  be  construed  alone,  without 
reference  to  the  evident  intent  of  the  legis- 
lature, as  embodied  In  the  whole  act,  thco'e 
would  be  much  force  In  the  contentloD  of 
the  appellant  But,  when  we  construe  the 
whole  act  together,  we  think  It  Is  evident 
therefrom  that  It  was  the  Intent  of  the  leg- 
islature that  the  board  of  county  commis- 
sioners should,  at  the  time  when,  under  the 
law,  they  are  required  to  appraise  the  value 
of  the  land,  also  appraise  the  value  of  the 
Improvements,  and  that  such  appraised  value 
should  remain  In  force,  and  constitute  the 
appraised  value  of  such  improvements,  at 
the  time  of  the  sale,  within  the  meaning  of 
the  provision  above  quoted,  so  long  as  the 
appraisement  of  the  value  of  the  land  re- 
mains In  force  aa  a  foundation  for  a  sale  un- 
der said  act;  and  It  seems  clear  from  the  pro- 
visions of  section  3  that  an  appraisement 
once  made  shall  form  the  basis  of  any  sole 
made  within  five  years  thereafter.  This 
oonstructlon  not  only  seems  to  us  to  be  war- 
ranted by  the  terms  of  the  act,  taken  as  a 
whole,  but  any  other  construction  would  so 
embarrass  the  action  of  the  commissioners 
in  making  such  sales,  and  place  the  bidding 
th^^t  on  such  an  uncertain  basis  aa  to 
TO-y  much  Interfere  with  the  efficiency  of 
the  act  If  the  owns  of  the  improve- 
ments Is  entitled  to  have  them  appraised  as 
of  the  date  of  the  sale,  the  details  as  to  such 
appraisal  could  in  no  proper  manner  become 
known  to  the  bidders  at  such  sale,  and  they 
would,  therefore.  If  they  made  any  bids  at 
all,  have  to  make  them  In  the  dark,  aa  to 
the  amount  which  they  might  have  to  pay 
fCM*  the  Improvements  on  the  lands  struck 
off  to  them.  The  evldeDt  Intent  of  Uie  leg- 
islature In  the  enactment  of  said  law  was 
not  to  provide  a  means  by  which  those  mak- 
ing Improvements  after  the  date  thereof 
should  be  compensated  therefor,  so  mneh 
as  It  was  to  protect  those  who.  during  our 
teirltwla]  period,  and  up  to  the  date  of  the 
passage  of  said  act,  had  in  good  faith  made 
Improvements.  Ui^er  our  constructicm  as 
above  stated,  the  commissl<mcrs  should,  as 
a  part  of  the  report  of  their  appraisal  of  the 
land.  Include  also  a  report  ot  their  ap);«Yilse- 
ment  of  the  Improvements  thereon;  and  If 


this  is  done,  and  the  details  required  br 
act  carried  out  all  x>cnona  interested,  ir! 
the  public  generally,  will  bare  fan  oppoi 
tunlty  to  acquaint  thems^ves  with  &n 
facts  necessary  to  an  Intelligent  compett;e 
among  the  bidders  at  the  sale  of  the  hi/i  ! 
The  protection  of  the  Improves  at  all  *^ 
probably  a  piu-e  act  of  grace  on  the  ptrt  -A 
the  le^slature;  and  if  any    oocopien  , 
school  lands  have,  since  the  date  of 
act,  made  Improvements  thereon,  they  nns:  \ 
be  deemed  to  have  done  bo  in  the  Ugltt  ar  i 
the  law  upon  the  subject,  and  at  tbetr  perS. 
as  to  any  compensation  bdng  awarded  tttea  i 
therefor  by  the  lawmaking  power.  It 
lows  from  what  we  have  said  Cliat  Ox  i, 
peUant  was  not  entitled  to  hare  any  ftmte 
appraisement  ot  his  ImproTemcnts  WMtw  tim  i 
which  had  already  been  nuide,  and.  as  ttt  ' 
contention  was  the  only  one  iqKm  whicb  k 
relied  for  a  reversal  ot  tbe  faOgateat  if- 
pealed  tiom,  It  mut  be  afflrmed. 

DUNBAR,  C.  J.,  and  SmjESk  soon,  ' 
and  AMDBSS,  J7.,  concur. 


GBOROD  D.  BARNARD  ft  OO.  t.  WAHKI- 
AKUM OOUNTT. 

(Supreme  Ooart  of  WaBhington.   Oct  25,  | 

COVKTT  AUDITOH— FURCHASB  OW  WkISHIB  ASD  ' 
MBl.StTBBB.  I 

Under  Gen.  Sl  f  3136.  which  req=.-« 
the  oonnty  auditor,  at  the  county's  expensf.  :r 

grocure  a  foil  set  of  weights  and  measures  f.r 
Is  coonty,  it  Is  not  necesftaty  that  the  coatrs 
commissioners  authorise  the  porcfaase  to* 
county  auditor,  or  sutweqaentlx  ratify  It,  to 
make  It  UndiUg  on  die  eonnty. 

Appeal  from  superior  court,  WahUakmo 
county;  W.  W.  Langhome,  J'lidge. 

Action  by  George  D.  Barnard  &  Ga,  a  cor 
poratlon,  against  the  eonnty  of  WahldatiinL 
to  recover  from  defendant  (311.85,  alleged 
to  be  dne  for  scales,  wdghts,  and  measnm 
sold  and  dellToed.  Vrom  a  Jndgmait  aa- 
taining  a  demnrrs  to  the  complaint  jdaia- 
tiff  appeals.  Reversed. 

Reynolds  &  Stewart,  for  appellanL  l  , 
Bmce  P(dwartta,  Oo.  Atty^  and  JobD  E  I 
Smith,  for  re^ondent.  | 

STILES,  J.    The  only  point  for  dedsioD  to 
this  case  Is  as  to  what  eftect  Is  to  be  gtra  , 
to  Gen.  St  I  3136,  which,  requires  tbe  coon-  I 
ty  auditor  to  procure  a  full  set  of  wcitrbts  . 
and  measures  for  his  county,  at  the  expensf  I 
of  the  county,  when  such  weights  and  meas- 
ures have  not  already  been  provided.  Tbe 
auditor  of  Wahkiakum  county,  it  is  alle^  j 
In  the  complaint,  procured  a  set  of  welgtan 
and  measures  from  appellant,  of  the  vaine 
of  9311.65;  the  county,  at  the  time  of  tbe 
auditor's  order,  not  being  provided  with  sucb 
instruments.    The  commissioners  refused  to 
allow  the  appellant's  claim,  and  hence  thli 
suit  Tbe  conrt  bdow  bdd  a  staeal  d^ 
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milrrer  well  taken  on  fbm  ground  that  It  wu 
not  alleged  that  the  commliwloncrs  had  an* 
thorized  tiie  ptirehaae,  or  rabBeonently  rati- 
fied it  The  argosuat  of  the  req^oDOent  la 
that  tbfi  genwal  admne  of  oonnlr  gorem- 
mfflit  wbl^  prenUa  in  tbla  state  contem- 
plates  that  the  board  of  commtosRmers  shall 
be  Om  biudneBa  and  financial  agent  of  each 
connty,  and  that  to  upfaoM  the  auditor  In 
any  Indepmdent  action  of  tlds  Und  wonld 
be  to  trench  unlawfully  apon  the  gnieral 
plan  and  aidrlt  of  the  atatntes.  Bat  we 
think  tb^at,  Inaunneh  as  the  legislature  Is 
the  aathOT  of  the  general  plan.  Its  onmla* 
takable  intention  to  make  an  exception  In 
the  case  of  tiw  purchase  of  weights  and 
measnres  nrast  be  respected.  The  Judgment 
Is  tbwef ore  rercned.  and  the  cause  remand- 
ed, with  directions  to  the  sivertv  court  to 
OTerrule  the  denunnv. 

DUNBAB.  a  J.,  and  HOXT.  BOOfTV,  and 
ANDERS*  JX,  concur.  * 


NEWMAJ?  et  sL  T.  cm  OF  NORTH  TA- 

KIMA  et  al. 
(Sapreme  Court  ct  Washington.  Oct.  81, 1893.) 

BTAnrtw— Banuir— CoxaTEuanoH^UviinnPAL 

Taxbs.. 

1.  The  rule  that  a  special  act,  into  which 
aii7  part  of  an  existing  general  law  has  been  In- 
coiporated,  is  not  affected  by  the  repeal  of  the 
general  law  anless  the  repealing  act  refers  In 
express  terms  to  the  spedal  act,  api^ies  only 
where  some  partienlar  general  law,  or  a  section 
thereof,  is  r^erred  to  In  the  spedai  act,  and  not 
to  cases  where  the  special  act  makes  no  snch 
partienlar  refwence,  Dot  merely  to  the  "exist- 
mg  general  law,"  or  to  the  "goieral  law  now 
in  force." 

2.  A  prorl^n  In  a  dtr  charter  that  the 
levy  and  collection  of  taxes  sliall  be  made  Id  ac- 
cordance with  the  reqniremaits  of  the  "exist, 
ing  general  law,"  or  of  the  "general  law  now  In 
force,"  means  the  general  law  In  force  when 
the  tax  Is  lerled  or  oolleeted,  and  not  the  gen- 
eral law  In  fone  at  the  time  of  the  dt7'a  la- 
corporation. 

Appeal  from  raperior  court,  Taklma  coun- 
ty; CazToU  B.  Qrares,  Judge. 

Action  J.  M.  Newman  and  W.  L.  J<meB 
against  the  city  of  North  Xaklma  and  D.  H. 
Gook.  city  maiahal,  to  restrain  a  sale  of 
plalntilTB  property  for  lazes  allied  to  be 
delinquent  From  a  judgment  for  plaintiffa, 
defendants  appeal.  Affirmed. 

'nie  city  charter  <rf  Nwtb  Taklma  was  en- 
acted by  the  legislature  January  27,  188A. 
Section  63  requires  th6  city  asseMor  to  "p^ 
form  the  same  duties  as  to  aascasments 
as  are  now  prescribed  by  law  tor  Oie  coun- 
ty auditor  In  the  matter  of  connty  assess- 
ments,"  etc  Section  64  requires  the  city 
treasurer  to  perform  the  duties  as  to  dty 
taxos  prescribed  by  existing  law  for  the 
government  of  the  county  treasurer  as  to 
county  taxes."  Section  88  provides  that  "the 
assessment  of  property,  the  form  of  the  as- 
sessment roll,  the  rule  for  ascertaining  the 
ownersbJp  of  property  and  In  whose  name  It 


may  be  Bssoased  and  the  ocdiaetton  at  dty 
taxes  shall  be  made  In  tiie  manner  prescribed 
by  existing  law  for  the  assessment  and  col- 
lection of  territorial  and  county  taxes,"  etc 

MacKinnon  &  Murane,  for  appellants. 
Frank  H.  Kndkln  and  Jones  &  Newman* 
for  respondents. 

HOTT,  J.  This  appeal  presents  but  a 
ringle  question:  Were  the  proTlsions  of  the 
general  law  as  to  the  assessment  and  col- 
lection of  taxes,  In  force  at  the  time  of  the 
passage  of  the  act  Incorporating  the  appel- 
lant the  city  of  North  Yakima,  so  referred 
to  In  said  act  as  to  make  them  a  part  there- 
of, BO  that  a  subsequent  repeal  of  such  pro- 
Tlsions by  a  general  law  would  not  affect 
the  same,  ao  far  as  their  relations  to  such 
act  of  incorporation  were  ^ncemed?  In 
other  words,  did  such  act  of  Incorporation 
have  such  specific  reference  to  snch  general 
provisions  as  to  make  them  a  part  thereof? 
It  Is  contended  on  the  part  of  the  appel- 
lants that  such  force  must  be  given  to  the 
language  of  said  act  of  incorporation.  Ap- 
pellants cite  In  support  of  their  contention 
two  California  cases,'  In  each  of  which  it 
was  held  that,  where  It  was  provided  In  a 
special  act  of  incorporation  that  anything  in 
connection  therewith  should  be  done  in  ac- 
cordance with  the  provisions  of  an  act  or 
section,  such  act  or  section  became,  to  all 
Intents  and  purposes,  a  part  of  the  spedal 
act  and,  so  far  as  It  relates  to  such  special 
act,  would  not  be  repealed  by  any  snbse* 
quent  act  which  did  not  In  express  terms 
refer  to  It  as  a  part  of  the  special  act  into 
which  it  was  Incorporated.  The  principle 
established  by  these  cases  is  nndoubtedly 
sound,  and  we  know  of  no  authority  to  the 
contrary,  but  in  our  opinion  It  is  not  decisive 
of  the  question  raised  by  this  appeal,  8» . 
above  suggested.  In  those  cases  the  act  or 
sections  of  the  general  law  were  expressly 
referred  to  as  snch,  while  In  the  caae  at  bar 
there  is  no  such  express  reference  to  any 
particular  act  or  section.  By  this  act  of  In- 
corporation, it  was  provided  only  that  cer- 
tain things  in  connection  with  the  levy  and 
collection  of  taxes  should  be  done  in  accord- 
ance with  the  provisions  of  the  existing  law, 
and  In  some  places  the  term  used  was  that 
the  act  should  be  done  In  accordance  with 
the  provisions  of  the  law  now  In  force,  or 
words  to  that  effect  But  In  none  of  the 
references  thus  made  was  there  any  special 
act,  section,  or  provision  of  the  general  law 
set  out  or  Indicated;  and  taking  all  of  such 
references,  and  construing  them  togethra*,  we 
feel  compelled  to  bold  that  the  legislature 
thereby  Intended  simply  to  provide  that  such 
acts  should  be  done  In  accordance  with  the 
provisions  of  the  general  law  in  force  at 
the  time  of  the  doing  th^eof.   In  fact.  If 

'  People  V.  Clnnie,  70  Cal.  604,  11  Pnc.  775; 
^^1^  Watwworks  v.  San  Francisco, 
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we  take  Into  constderatlon  all  of  tbe  ez- 
preulons  bearing  upon  the  Bnbject,,lt  Beems 
to  ns  tliat  sDch  an  Intention  on  the  part  of 
the  leslBlatare  sufficiently  api>earB;  and 
when  we  further  take  Into  consideration 
the  foct  that  one  of  the  main  objects  of  pro- 
▼Idini?  that  tbi^se  acta  should  be  done  In  ac- 
cordance with  the  provisions  of  the  general 
law,  excepting  so  for  as  modlfled  by  the  ex- 
press provisions  of  the  act  of  IncorporatioD, 
was,  M  far  as  possible,  to  procure  a  uniform 
system  applicable  to  all  of  the  cities  thna 
qwdally  incorporated,  snch  Intention  be- 
comes v>  mnnlfest  that  there  is  no  escape 
therefrom.  Any  other  construction  would 
destroy  such  uniformity,  as  between  the 
different  cities  of  the  state,  without  any  rea- 
son whatero'.  It  the  provisions  of  any 
general  law  could  properly  be  made  appli- 
cable to  one  city,  they  could  probably  as  well 
be  made  applicable  to  all  cities  similarly 
rttnated;  and,  if  the  general  law  in  force 
at  the  time  of  the  passage  of  the  special  act 
was  of  such  a  nature  that  the  acta  of  the 
cl^  (?onld  properly  be  gov^ned  thereby,  It 
would  follow,  almost  as  a  piatter  of  course, 
that  another  general  act  upon  tbe  same  snb- 
Ject-matter,  and  relating  to  the  perform- 
ance of  the  same  duties,  could  as  well  be 
made  applicable  th«%to.  In  our  opinion, 
then,  the  references  contained  In  the  act  of 
incorporation  of  sidd  appellant  must  be 
taken  to  be  to  the  general  law  in  force  at 
the  time  the  tax  was  levied,  Instead  of  to 
that  la  force  at  the  time  of  Incorporation; 
and,  such  being  the  conclusion  of  the  ioww 
court,  the  Judgment  rend«ed  thereon  mtwt 
be  afOrmed. 

DUNBAR,  O.  J.,  and  SGOTT,  ANDBBS, 
and  STILaS,  JT^  ooncur. 


STATB  ex  reL  MALTBT  T.  SUPBRIOB 
COURT  OF  SPOKANE  COUNTY  et  al. 

(Svpreme  Court  of  Washington.  Oct  81. 1808.) 

APFBAU  IBOM  JUITICXS— NOTIOB  07  APPlAk 

1.  A  notice  of  appeal  from  a  Juatlce,  en- 
titled "State  of  Wsshlngton.  eonnty  of  Spokane 

Before  C,  jastlce  of  the  peace,"  is  aot 
ohiieetipnable  ac  not  entitled  In  a  court. 

2.  A  notice  of  appeal  from  a  justice,  ad- 
dressed to  above-named  plaintiff  and  big  attor- 
oeyL  "tliat  the  above-named  defendant  appeals 
to  the  supeiior  court  from  a  judgment  hereto- 
fore rendered  1^  sold  Justice  of  the  peace 
against  him  In  the  above-entitled  action,"  u  not 
bad  for  failure  to  more  particularly  describe 
the  judgment.    Dnnbor,  C.  J.,  dissenting. 

Mandamus  on  relation  of  William  Maltby 
to  the  superior  court  of  Spokane  county  to 
take  jurisdiction  of  &n  appeal  from  a  jos- 
tles of  the  peace.   Writ  granted. 

Frather  ft  Danson.  tot  ttM  Stat*.  WatUna 
A  Wairait  for  respon^nts. 

833LB8,  J.  This  Is  an  application  for  a 
mandamus  to  require  the  superior  court  of 


Spcdcaiw  ooonty'  to  entataln  Jnrtadletka 
an  appeal  from  a  Justice's  ooart.  Tbs 
tlce  of  appeal  was  as  foUowm:  "Stats  u 
Washington,  county  of  Spokane— ss.:  BeAn 
T.  J.  Cartwri^t.  justice  of  the  peace.  S. 
F.  Fifer,  i^alntur,  vs.  William  Makby.  it- 
f  endant  To  the  above-named  plaintiff,  ui 
his  attorneys:  Tou  will  please  take  notice 
that  the  above-named  defendant  appesli  a 
the  superior  court  from  a  Jodgfment  bcRt*- 
fore  rendered  by  said  Justice  of  the  pw 
agalnat  him  In  the  abov«-^tltIed  eaoK 
[Signed.]"  The  objection  that  this  nutia 
was  not  entitled  hi  a  oonrt  is  not  wdl  tako. 
There  Is  no  court  apart  from  the  ofltcv  vh* 
is,  by  the  constitutl(m,  designated  as  s  J» 
tlce  of  the  peace.  Artlde  4,  {  1.  A  tarn 
is  entitled  in  the  superior  coort  ol  SpdM^ 
county,  withont  regard  to  the  personnel  tt 
the  Judge;  but  It  would  not  be  safBdest  t» 
entitle  a  cause  In  the  justice's  court  of  pn- 
clnct  No.  1  of  Spokane  oouatr.  without  oia- 
Ing  the  particular  officer.  The  body  of  ^ 
notice  Is  sufficient,  since  it  amply  nottttf 
the  opposite  party  that  an  appeal  is  taken  ii 
the  particular  case.  Lancaster  McD» 
aid,  14  Or.  284.  12  Fac  374.  The  piactice  h 
cases  of  this  kind  was  settled  in  State  t- 
Hunter,  8  Wash.  92,  27  Fac  1076,  In  l^ 
cordance  with  the  very  highest  antborilj. 
and  we  see  no  reason  to  change  that  rullDS- 
Let  the  alteinatlTe  writ  l>e  made  pnen^- 

ANDBB8»  SCOTF.  and  HOIT,  JJ^  eoncB. 

DUNBAR,  a  J.,  (dissenting.)  I  think  tlx 
notice  Is  too  indefinite  to  ctmrey  any  fnftir 
mation  to  the  plaintiff.  Ndther  the  date  ot 
the  Judgment,  nor  the  jndgmemt  itadt  ii 
described.  It  Is  not  uncommon  for  ffittenK 
Judgments  to  be  rendered  In  the  same  eoort 
omoemlnff  the  same  parties,  and  it  is  in- 
excusable cardesfliieas  aot  to  describe  the 
Judgment  appealed  from  bi  senile  mj.  tbt 
writ  should  not  issuer 


HATNES  V.  TACOMA,  O.  A  G.  H.  B.  00. 

(Snwrsme  Court  of  WaahiDgton.  Oct.  81, 18|a.» 

AnoamiT'B  Authobitt— Rattficattov— Ftuv- 
iira  iJtD  Fboop. 

1.  An  attorney,  employed  by  a  raOnsd 
company  to  represent  it  on  the  trial  of  a  partic- 
olar  cause  for  the  condemnation  of  a  riglit  at 
way,  has  no  authority  to  enter  into  any  contnet 
with  a  third  person,  not  a  party  to  ta»  actta. 
as  to  the  twins  nndv  whldi  he  will  smreailff 
his  interest  In  the  land  to  the  railroad  compaii]' 
for  its  right  of  way. 

2.  An  unauthorised  contract  «it«ed  tat» 
betwewi  the  agent  of  a  railroad  oompany  ssri 
the  owner  of  a  logcing  road  erosaed  by  d» 
company's  tracks,  whereby  It  agrees  to  rsi» 
the  logging  road,  and  pat  la  a  crossiiig  and  psj 
the  owner  as  damages  960  per  day  for  each  mv 
his  road  la  blocked,  Is  not  ratified  by  the  p*> 
formance  of  the  work  hr  the  raUroad  emnpaay. 
unless  it  has  knowledge  of  the  proposltloa  as  ts 
tike  damages. 
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8.  IVber*  a  oomplaint  aU^er  an  txpress 
intract  between  pl&lntiff  and  defendaQt,  there 
an  be  no  neoTeiy  on  proof  of  a  omtract  be- 
wemi  defondant  and  a  thlzd  peniHt  for  ^ain- 
tTm  bttiefit 

Appeal  from  superior  court,  Otaehalla  eonn- 
r;  M.  J.  Gordon,  Judge. 

Action  by  Jamw  B.  HaynM  agalnrt  the 
'acoma,  Olympia  &  Gray'a  Harbor  BaUroad 
knnpany  on  contract  Tbe  coiirt  directed  a 
lOnamlt  at  the  close  of  'plaintlfFB  caae.  and 
le  appeals.  Afflmed. 

M.  J.  Cochran  and  D.  Alien,  for  appellant 
Labton  &  Obapman  and  A.  B.  Orlfflttaa,  for 
espondent 

STILES.  J.   Plaintiff  sued  upon  an  al- 
eirecl  express  contract,  whereby  defendant 
igreed  to  paj  him  JOO  per  day  for  every  day 
iTuins  which  he  sb.onld  be  hindered  In  the 
ise  of  a  certain  logging  railroad  which  the 
defendant  sought  to  cross  with  tta  trade, 
wd  the  trial  of  the  case  resulted  In  a  non- 
lult.  from  which  be  appeals.  The  only  errw 
UBsigned  la  the  granting  of  the  nonsuit  The 
appellant  maintains  th^t  be  produced  some 
evidence  tending  to  show  a  contract  made 
by  agents  of  the  respondent  with  one  Weath- 
erwax  for  his  benefit  and  that  If  he  faUed 
ta  ahowlng  tbe  agmcy  of  the  persona  who 
represented  the  respondent  then  there  was 
some  evidence  of  a  ratlflcatl(m  of  tbelr  acts 
by  respondent    It  might,  po-haps.  be  suffl- 
dent  to  say  tlmt  the  suit  was  not  toonght 
apon  the  theory  of  a  contract  made  by  a 
third  party  for  appellant's  benefit  but  of  an 
express  ctmtra^  with  appellant  himself. 
Bat  we  shall  go  a  little  farther  Into  tbe  mer- 
its at  tbe  case.   Tbe  trial  developed  that  the 
snit  was  based  np<»  the  following  state  of 
facts:   One  Hoffelt  was  the  owner  of  cer- 
tain lands  ovw  which  the  respondent  sought 
to  construct  Its  r^lroad;  and  one  J.  M. 
Weatherwax  held  a  lease  of  the  land.  One 
Ooodell  was  the  right  of  way  agent  of  the 
reap<mdent  with  authority  to  negotiate  for 
rights  of  way,  subject  to  the  approval  of  sn- 
perior  oHoen  of  respondent  His  negotla- 
ttons  for  a  right  of  way  orer  the  land  la 
queation  failed,  and  the  law  officers  of  the 
respondent  Instituted  a  condmnnatim  suit 
In  the  superior  court  of  the  county,  to  which 
Weatherwax  was  a  party.  Mr.  Orlfflths.  an 
attcnuey  at  law,  residing  In  the  county,  was 
tbe  local  attorney  for  respondent  In  the  pros- 
ecution of  the  condemnation  suit  and  tried 
the  case  in  its  bdialf.  Weatherwax  was  rep- 
resented by  his  att(H*neys,  and  his  principal 
claim  for  an  allowance  of  damages  appears 
to  have  been,  not  so  much  his  leasehold  as 
the  protection  of  a  logging  railroad  which  he 
had  bnllt  across  the  proposed  line  of  re- 
spondent's road.    This  logging  road  was  In 
the  qualified  possession  of  appellant  under 
an  employment  by  Weatherwax,  whereby  he 
was  to  log  the  timber  off  certain  lands,  tfnd, 
by  means  ot  the  railroad,  deposit  them  In  a 
cortaln  slough,  for  the  price  of  9*-  per  1,000 


feet  of  the  logs.  While  tbe  condemnation 
case  was  In  process  of  trial,  Weatherwax 
made  It  known  to  his  attorney  and  the  at* 
torney  for  respondent  that  all  that  he  de- 
sired was  to  hsve  the  logging  road  put  In 
good  order  for  continued  use  by  means  of 
a  proper  crossing  at  respondent's  track,  and 
compensation  for  appellant  during  such  time 
as  he  should  be  deprived  of  the  use  of  the 
road;  and  this  disposition  of  the  case  as 
against  Weatherwax  was  agreed  to,  the  sum 
of  $G0  per  day  being  named  as  the  compensa- 
tioa  for  the  temporary  stoppage  of  appel- 
lant's use  of  the  logging  road.  Upon  that 
understanding  the  case  proceeded,  and  ter^ 
minated  In  a  decree  of  appropriation.  In 
which  the  rigb.ts  of  Weatherwax  were  In- 
cluded, but  In  which  no  mention  was  made 
Off  any  cf  the  matters  said  to  have  been 
stipulated  with  reference  to  the  log^ng 
road.  Hot  having  been  included  in  the  de- 
cree, or  made  of  reowd,  as  required  by  Oode 
Proa  I  96.  the  respondent  could  not  be  bound 
by  the  stipulation.  But  tbe  appellant  maln> 
tains  that  as  he  was  not  a  party  to  the  con- 
demnation suit  and  as  tbe  only  benefit  to  be 
derived  from  the  arrangement  made  In  tbe 
courthouse  was  to  Inure  to  htm,  there  was 
an  Independent  contract  upon  which  he 
could  sue;  and  to  reinforce  his  position  he 
shows  that  during  the  recess  of  the  court  he 
had  some  talk  with  Qoodell,  the  right  of  way 
agent,  which  was  the  same  In  substance  as 
that  which  subsequently  occurred  In  the 
courthouse,  except  that  it  was  more  pointed- 
ly understood  that  the  contract  was  to  be 
with  him,  and  not  with  Weatherwax.  Bear- 
ing In  mind,  however,  that  Griffiths  was 
merely  the  attorney  of  respondent  for  the 
trial  of  the  case  of  Railroad  Co.  v.  Hoffelt 
and  Weatberwftx,  and  was  not  endowed 
with  any  general  authority  by  respondent 
It  cannot  be  admitted  that  any  contract  he 
might  make^  either  with  Weatherwax  t<3T 
appellant's  benefit  or  with  appellant  himself,' 
could  bind  respondent;  and,  as  to  Good  ell, 
it  la  enough  to  say  that  It  did  not  appear 
that  even  In  the  most  insignificant  right  of 
way  matter  his  authority  went  any  further 
than  tbe  reception  of  proposals,  all  final  ac- 
tion being  reserved  for  his  sapertora.  The 
most  strennons  efforts  of  'counsel,  aided  by 
liberal  rulings  on  the  part  of  the  court  as 
to  admission  evidence,  accomplished  no 
more  than  this. 

On  the  point  of  ratification  there  was  no 
direct  evidence.  Among  the  engineers  and 
contractors  of  respondent  there  seemed  to 
be  a  general  understanding  that  the  log^ng 
road  was  to  be  put  In  good  working  order, 
and  they  raised  the  roadbed,  a:nd  put  in  a 
crossing.  Appellant  says  that  as  thus  ar- 
ranged It  was  a  very  bad  and  dangerous 
crossing,  and  that  for  a  number  of  days  his 
road  was  blocked  so  that  hfi  could  not  use  It 
at  all,  and  afterwards  the  operation  of  It 
was  necessarily  so  dow  that  be  bad  to  give 
it  up,  so  that  his  damage  at  the  rate  oi  9B0 
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a  dar  was  917;200.  Tliese  acts  of  ralstnff 
tb»  track  of  the  loggins  road  and  patting  In 
a  crossing^  It  la  claimed,  ought  to  bare  gone 
to  the  jury  as  tending  to  show  ratification  of 
Qie  agreement  made  by  Griffiths  and  GoodelL 
But  admitting,  for  tbe  sake  of  the  argn- 
ment,  thai  the  englneov  had  foil  Infcmna- 
tlon  that  the  respondent  was  under  obliga- 
tion to  put  the  logging  road  in  good  order,  It 
does  not  follow  that  any  person  authorised 
to  represent  and  bind  respondrat  knew  any- 
thing about  the  proposition  to  pay  $50  per 
day,  nor  did  the  tesdmony  tend  to  show  any 
such  knowledge.  On  the  other  hand,  the 
testimony  was  exceedingly  meaner  on  the 
point  that  what  was  done  by  the  contractors 
was  in  pnrsuance  of  any  agreement  It 
would  hare  been  very  bad  treatment  of  ap- 
pellant to  cross  and  Int^rupt  this  railroad 
without  ai^  attempt  to  repair  It  and  leare 
it  In  substantially  as  good  condition  as  be- 
taee;  and  npon  their  failure  to  do  so  the 
actual  damages  would  have  been  recorerable 
in  a  proper  action.  But  this  was  not  &  suit 
tor  actual  damages,  but  for  liquidated  dam- 
ages undo:  an  express  contract,  and  we 
thereon  find  no  error  In  the  conrf  •  rating. 
Judgmmt  affirmed. 

DUNBAK.  a  J.,  and  non:,  andbbs, 

and  SOOTT,  JJ^  omear. 


BOMINB  T.  8TATBI  «t  aL 

(Supreme  Court  of  WasUngton.  Oct.  91, 1893.) 

Btatsb— Ekablixo  Aoi^lC<n)inci.Tio!T  bt  Stats 
CoNBTiTDTioK— Sals  or  School  Lauds— Costs. 

1.  Ad  act  of  coDffreaa  eiial)Iinff  a  territory 
to  become  a  state  has  no  binding  force  on  the 
peoi^e  of  the  tenitorr  until  tBoy  hsTe  adopted 
a  constltntion.  and  the  territory  hai  been  ad- 
mitted Into  the  Union;  and  then,  If,  by  their 
cooBdtDtloD,  the  peoide  hare  expressed  no  dis- 
sent from  aoT  proposition  contained  in  the  en* 
abling  act,  tney  are  bound  by  Its  proTlsions. 
But  if  the  constitution  contains  any  modifica- 
tion of  any  of  the  prorislons  of  the  enabling 
act,  and  the  state  has  been  formallj  admitted 
by  the  president  and  congress  into  the  Union, 
the  mo^fied  proTisions  are  to  be  taken  as  the 
existing  contract  between  the  state  and  the  fed- 
eral goremmeat. 

2.  Act  Cong.  Feb.  22,  1889,  enabling  the 
territory  of  Washington  to  oome  into  the  Uolon, 
required  (sections  10,  11)  the  public  lands  pre- 
rioasly  reaerred  by  Act  Cong.  March  2.  1853, 
for  school  purposes  to  be  dupoaed  of  by  the 
state  in  a  specified  manner.  The  constitution 
adopted  by  the  peo^e  pursuant  to  such  act  con- 
tained a  prOTisTon  (article  16,  |  2)  empowering 
the  state  legislature  to  confirm  all  preTious  sales 
of  school  lands  made  in  good  faith.  Held  that* 
whether  or  not  it  was  the  Intention  of  congress^ 
by  the  Miabllng  act,  to  repudiate,  as  unauthor- 
ized, all  sales  «t  school  land  made  by  the  terri- 
tory, the  state  of  Washington  cobld  not  question 
the  title  of  such  purchasers,  subsequently  oon- 
firmed  by  the  state  legislature,  since  the  above 
constitutional  proTMon.  under  which  the  state 
was  admitted,  modified  the  inoposttlon  In  fba 
enabling  act. 

3.  To  warrant  a  state  court  In  declaring 
void  a  itrOTidon  of  the  state  constltntltHi  as  in 
conflict  with  the  federal  constitution,  the  con- 
flict most  be  Tcsy  dear. 


4.  No  costs  ate  taxable  agafast  the  stsa  z 
an  action  which  It  has  permitted  to  be  femes: 
against  itself  to  enable  plafaitilf  to  qiut  ^-g 
to  certain  land,  but  when  It  appeals  mm  k 
clsion  in  i^aintiira  favor,  and  therebr  z- 
self  in  the  wrong,  the  costs  of  appeal  sn  ai 
able  andnst  it. 

5.7rhe  commlaskHier  mt  imblie  Undi  ml 
not  be  Joined  as  defendant  with  the  state  b  o 
action  Drought  against  ft  to  quiet  piaistiS'i 
title  to  land  acquired  from  tlie  state. 

Appeal  from  supaior  court,  WaSa  Wii 
county;  William  H.  Upton,  Judge. 

Action  by  BUzabeth  Ronolne  agahiit  ik 
state  of  Washington  and  W.  T.  Forrest  ■ 
commissioner  of  public  landa  <rf  said  tsn 
to  compd  a  couTcyance  to  plaintiff  of  te- 
taln  lands  claimed  her  1^  Tirtoe  vt  i 
purchase  thereof  from  the  territory  at  Wb> 
Ington.  From  a  Judgment  oT»mllng  t  ie- 
murrer  to  the  complaint,  defendants 
peaL  Affirmed. 

Gongress  reserred  sectloDS  immlimd  H 
and  36  in  each  township  In  tbe  terri^  tt 
Washington  for  the  purpose  at  being  tf^-i 
to  the  common  aebociE  In  tbe  future  st»:t  s 
be  created  out  of  the  tmitarj,  SectldB  ^L 
Act  March  2,  1858,  (10  Stat.  179.)  Ii  tli 
same  act  It  is  dedared  that  the  l^idanr* 
of  the  territory  of  Washington  ataaD  pas 
laws  interfering  with  tbe  prlmaiy  ittpoC 
of  the  SOIL  Section  6,  Act  March  2,  im  r 
Stat  175.)  The  act  of  tbe  legislatan  it 
the  territory  of  Washington  apptored 
wey  23, 1863,  (Laws  Wash.  Ter.  1863,  4X 
undertakes  to  dispose  of  the  sou  of  the  ri: 
ed  States  by  directing  cotmt7  oommfaicca 
to  sen  sections  16  and  86  In  each  towibi? 
In  the  territoiy,  when  such  B^etfoos  bad  bcc 
reserred  act  of  oongreaa  approved  Hint 
2,  1808,  to  be  applied  to  oommon  sebock 
in  the  state  which  was  to  be  eveatn^ 
created  out  of  the  territory  cteated  br 
that  act.  When  congress  created  the 
of  Waahtngtm  out  of  the  territory  of  WiA- 
ington,  it  Is  granted  to  the  state  tbe  ik^ 
tlons  tt  rested  for  the  state  In  19S3, 
the  conditions  that  the  granted  secta 
"should  be  dlq»6sed  ot"  by  Its  cnntsa  -n^ 
at  public  sale  and  at  a  price  not  lesi  ^ 
910  per  acre,  the  proceeds  to  cuustitstr  i 
permanent  sciuxd  fund,  the  Interest  of  wM 
only  Shan  be  exp^ided  in  the  support  o(  a  '- 
schools."  Act  Feb.  22,  1889.  H  10,  11  IV 
state  ocmstttution  adopted  pnrvnant  to  tbe 
enabling  act  provides,  (article  10.  i  2^  ''P:^ 
Tided,  that  the  sale  of  all  echoed  and  iib:t« 
slty  land  heretofore  made  by  the  cojoe^ 
sl(niers  of  any  county  or  tbe  nnlveislt? 
mlssioners,  when  the  porchaae  price  iM 
been  paid  hi  good  faith,  may  be  ooo£ni^ 
bf  the  legUatiink** 

W.  a  Jones,  Atty.  Oen^  and  P.  &  Jbt» 
son,  Asst  Atty.  Gen.,  fur  ^wOants.  1i« 
H.  Brents  and  Welllngtai  Oaik,  fior  nvosi- 

ent. 

SniiBS,  J.  ^e  respondent  Incn^t  ks 
action  undw  the  act  ot  Harcli  3S,  1880.  » 
titled  **An  act  for  the  rdlef  ot  booa  fide  per 
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::haiiers  at  adiool  or  nntrenltr  Umds."  eta,  ■ 
:o  compel  a  oonT^ance  of  certain  lands  In 
iectl(»i  16,  township  10  range  35  E.,  Wll- 
amette  nmidlan,  In  Walla  Walla  oonn^,  al- 
eglng  that  they  had  been  sold  and  conveyed 
a  her  grantw  by  the  county  ocKDmlaskniars . 
a  1865,  In  pursuance  of  the  act  passed  by 
:he  terrttorlal  legislature  January  23,  1863. 
inthorlzlng  the  sale  of  s^ool  lands  resurred 
jy  the  act  of  congress  organizing  the  terrl- 
ory  of  Washington.  10  Stat  179.  A  g«a> 
^ral  demurrer  to  the  eomplalnt  was  otciv 
Tiled,  and  a  decree  was  entered  upon  de- 
'endants*  refusal  to  plead  further.  The  com- 
plaint alleges  all  the  facts  required  to  be 
ibown  by  the  act  of  1890,  excepting  that  It 
s  not  alleged  that  "for  any  reason  sndi 
Tantee  has  not  been  vested  wIUi  a  title 
hereto."  But  this  omission  Is,  In  the  view  of 
he  i^eader,  compensated  by  an  allegation 
bsit  the  state  and  the  commissioner  are  as* 
tcrtlng  that  the  title  did  not  vest  In  respond- 
snt's  grantor  by  the  conveyance  of  the  com- 
nlasloners,  but  that  It  Is  now  vested  In  and 
leld  by  the  state,  and  that  the  lands  are 
rubject  to  sale  as  state  school  landa  Argn- 
nent  was  made,  and  cases  cited,  to  sustain 
he  proposltlMt  that  the  reservatltm  <rf  lands 
n  the  sevraal  territories  by  congress,  to  be 
Lpplied  to  the  support  of  common  schools  In 
be  territories,  and  the  states  to  be  created 
herefrom,  constituted.  In  each  case,  a  pres- 
•nt,  irrevocable  grant  to  the  territories,  un- 
ler  which  the  territorial  legislatures  could 
lispose  of  the  title  to  those  lands.  But  we 
lo  not  deem  It  to  be  mat«^  to  tbls  case  to 
HISS  upon  that  question.  Were  we  to  find 
n  the  affirmative  upon  It,  the  respondent, 
vho  advances  it  for  consIderatloD,  might  find 
terself  without  a  cause  of  action,  since  the 
itatute  eipresaly  limits  the  right  to  sue  the 
itate  to  those  transactions  of  the  county  com- 
nlssloners  or  university  commlstioners, 
vbere  '*for  any  reason  such  [their]  grantee 
las  not  been  vested  with  a  title."  It  would 
leem  to  be  obvious  that,  If  the  territory  had 
•ecelved  a  grant  ot  lands  from  congress,  a 
»nveyance  under  Its  authwlty  would  have 
rested  the  title,  which  Is  not  a  case  provided 
'or  In  this  law.  Howev^  the  law  may  be  as 

0  the  t&ncltary^B  rigbtm  and  powers,  it  must 
ye  conceded  that  In  so  far  as  the  state  now 
dalms  any  title  to  the  school  lands  under  the 
let  of  February  22,  1889,  commonly  called 
:be  "Enabling  Act,"  she  Is  .estf^ped  to  deny 
iiat  that  act  has  controlUng  force  In  her  dis- 
position of  those  lands,  except  as  that  act 
nay  have  been  modified.  Minnesota  v. 
SacheWer,  1  Waa  100. 

This  brin^  us  to  the  main  piAikt  In  the 
sase:  The  appellants  urge  that  It  would  be 

1  violation  of  that  provlBlon  at  the  federal 
xmstltution  which  prohibits  states  from 
massing  laws  Impairing  the  obligation  of  con* 
Tacts,  were  we  to  uphold  the  proviso  to  arti- 
cle 16,  {  2.  of  the  state  constltotliHi,  and  the 
let  ffiC  1890,  Ijecauae  we  should  thereby  coun- 
^ance  a  violation  ut  the  mabling  ac^ 


whldi  provldea  tbat  Mhool  lands  Sn  Itate 
state  slurald  be  sold  only  at  pnbUc  auctloo. 
and  for  not  less  tttan  flO  per  acre.  Act 
Feb.  22,  1889^  |  11.  The  act  of  congress 
which  enabiM  a  territory  to  crane  Into  tbe 
UnUm  as  a  state  nraally  contains  many  lan- 

TIbIoDS,  which,  upon  the  ailTplMlnn  of  the 

state,  become  Inviolable,  elttier  1^  the  state 
or  by  tbe  United  States.  But  an  enabling 
act  Is  at  most  a  proposition,  and  has  no  bind- 
ing force  upon  the  pec^  at  a  tenltmy  until 
they  have  adi^ted  a  ctmstitutlau  and  the 
state  has  been  admitted  into  the  Union. 
Then,  If,  1^  th^  conatlttttton,  tli^  have  es- 
pressed  no  dissent  from  any  proposition  con- 
tained in  the  enabling  act,  doubtless  th^ 
must  be  hdd  bound  by  Its  condltioDs.  But 
can  they  in  no  way  claim  to  have  an  ex- 
pressed dissent  respected?  Opting  the  en- 
aNlng  act  as  a  pnvoBtUon  tot  a  contract^  as 
appellants  maintain  It  should  be  treated,  can 
the  other  dde  present  no  pn^posals  tar  a 
modification?  It  would  be  an  unusual  thing 
In  the  law  <a  ccmtracts  if  they  oamld  not; 
and  It  would  also  be  unusual  to  find  that, 
where  both  parties  had  acted  upon  the  mod- 
ified Instrument,  it  should  turn  out  that  the 
first  proiK>sal  was,  after  all.  the  only  con- 
tract And  that  seems  to  us  to  be  litis  case. 
OoDgress  proposed  to  grant  to  the  state  cer- 
tain lands  to  constitnte  a  fund  for  the  sup- 
port of  public  schools,  and  It  saw  fit  to  at- 
tach to  the  grant  a  condition  subsequmt, 
governing  the  manner  of  sale  and  the  price 
at  which  those  lands  should  be  sold.  The 
people  of  the  state,  on  the  other  hand,  while 
gratefully  accepting  the  bounty  of  govmi- 
mt-nt,  were  mindful  tbat  certain  persons  had 
at  least  a  strong  moral  equity  In  a  portion 
of  the  lands  proposed  to  be  granted,  and  «z- 
pressed  in  clear  and  unmistakable  language 
their  Intention  to  respect  that  equity.  This 
made  a  counter  prop<»lUcaL,  which  went  be- 
fore the  president,  and  was  passed  by  bim 
without  dudlrage;  and  It  went  again  before 
congress  upon  the  admission  of  our  senators 
and  representatives,  and  so  far  from  being 
challenged,  and  the  admission  of  tbe  state 
denied,  everything  has  been  done  to  put 
Washington  upon  the  same  footing  as  tiie 
other  states.  It  seems  to  us  that,  by  the 
analogy  of  the  contract,  the  modified  pvotto- 
sitlon  would.  In  any  court,  be  taken  to  be  the 
existing  contract  between  the  parties. 

But  there  fls  also  a  question  of  propriety 
involved.  The  courts  of  the  states  are  as 
mucli  bound  to  uphold  the  supremacy  of  the 
constitution  of  the  United  States  as  are  tbe 
federal  courts,  or  as  th^  are  to  sustain  the 
oonstitutions  and  laws  of  their  several  states. 
This  obligation  may  perhaps  even  extend  to 
declaring  unconstitutional  a  provision  in  the 
state  constitution  under  which  the  court  ex- 
ercises Jurisdiction.  But  the  conflict  between 
the  state  and  tiie  fedoial  ctmsUtution  must 
certainly  be  a  very  dear  one  to  call  for  so 
solemn  a  dedslMi;  and,  whatever  may  be 
said  of  tbe  case  at  bar.  we  do  not  find  in  it 
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■aj  ntdi  obrlfNu  gronnd  fbr  boldlng  tliat 
tbtfe  to  a  conflict  betwem  the  teAaal  am- 
stltatloo  aod  the  constitution  of  tbUi  state 
as  would  Justify  us  In  holding  the  proTlsl<Hi 
for  conflrming  these  sales  of  school  lands  to 
be  TOld.  The  statute  does  not  authorize  the 
assessment  of  costs  against  the  state,  and 
none  should  have  been  allowed.  The  state 
has  nerer  been  In  fault  In  these  matters,  but ' 
it  has  gracloiisl7  allowed  a  suit  to  be  brought, 
that  the  landholder  might  secure  further  as- 
surance of  bbi  tlfle.  It  Is  all  to  hto  ad- 
vantage, and  be  ought  to  pay  the  e:q)enBe 
of  the  proceeding.  But  It  was  different  when 
the  state  appealed,  and  tberebr  put  Itsdf 
bt  the  vmag. 

The  commissioner  Is  the  mere  ministerial 
officer  <a  the  state,  to  execute  its  deed,  and 
was  not  a  necessary  party  to  the  action.  The 
decree  Is  afOrmed,  with  the  exception  of  the 
ccsts  allowed.  BaBp<mdent  will  recover  costs 
of  the  appeal  against  the  state  <Hily. 

DUNBAR,  C.  J.,  and  SOOTT,  ANDEBS, 
and  HOTT,  3J.,  concur. 


TOWN  OF  DBNVBR  t.  CITY  07  SPO- 
KANE FALLS  et  ah 
(Snimw  Ooort  of  Washington.  Nov.  T.  1898.) 
Pi.1uDi:re— Akbwsb— Bpbcial  Lboislatioii. 

1.  An  answer  wherein  defendantB  "Bay" 
tliat  tbey  denj  each  and  every  allegation  Id  toe 
coiQplaiDt,  while  not  commendable,  is  a  denial, 
aud  will  be  snstalned,  unless  objected  to  at  the 
proper  time. 

2.  Under  Code  Pnxr.  |  194.  anbd.  1,  which 
regnires  the  answer  to  contain  a  Kenwal  or  spe- 
cinc  denial  of  each  material  allegatioo  of  the 
complaint  controverted  by  defendant,  such  de- 
nials put  plaintiff  to  hia  i^oof  as  to  every  alle- 
gation material  to  bis  canse  of  action;  and 
hence  a  general  denial  In  an  answer  is  sufficient 
to  require  plaintiff  to  prove  its  corporate  char^ 
actn  alleged  in  the  complaint. 

a  Act  March  27.  IKK),  (Laws  188&-90,  p. 
131,)  ffiTing  catain  communities,  which  had  pre- 
viously undertaken  to  incorporate  as  municipal 
corporatlont  under  an  Invalid  law,  the  ri^t  to 
idncorporate  under  the  statute  without  nier- 
ence  to  population,  but  solely  by  reason  of  their 
peculiar  condition,  iu  a  special  law,  and  void, 
nnder  Const,  art  2,  i  28,  which  prohibits  the 
legtslature  from  pauing  spedal  laws  **for  grant- 
ing corporate  powers  and  privileges,"  and  ar- 
tide  11,  S  10,  which  provides  that  "oorporadeas 
for  municipal  purposes  shall  not  be  created  by 
spedal  laws." 

Appeal  from  superior  court,  ^(pokane  cotm- 
ty;  Jesse  Arthur,  Judge. 

Action  by  the  town  of  Denver  against  the 
city  of  Spokane  Falls  and  others  to  restrain 
defendants  from  proceeding  with  the  annexa- 
tion of  the  town  to  the  city.  From  a  Judg- 
ment for  defendants,  plaintiff  ^peala.  Af- 
firmed. 

Thnnes  a  Griffltts,  for  appelant  James 
DawBMi,  Corp.  OoudmI,  and  Joaes,  Bdt  A 
Qnlnn.  tat  rwq^ondents. 

ANDEBS,  J.  This  controversy  grew  out 
Of  an  aammiptlfni  on  the  part  of  th»  defsnd- 


ant  city  of  Spokane  FUIa  to  ennte  aos 
Ity  and  Jurlsdlctton  in  mnnldpal  mOa 
over  certain  territory  dalmed  by  pin 
tiff,  the  town  of  Denvw,  to  he  eobcMi 
within  Its  MHiKM^te  Umlts.    The  dctadin 
clamed  that  the  dtopnted  terrltwr  en  l^p: 
ly  annexed  to  the  city  ot  Spokane  fik 
and  became  a  part  thereof,  by  vtrtseifc 
election  held  for  tbat  purpose  on  Jdf  X 
1890.  in  conformity  with  the  providRiK 
section  8  of  the  act  of  March  27,  18Ba  c 
titled  "An  act  prorldlns  for  the  orpda 
tlon,  dasslflcation,  incorpcmitl<m  and  ffiKt 
ment  of  mnnldpaLl  corpra^tions,  and  dec'r 
Ing  an  emergency,"  and  that  the  inbiKtus 
of  the  alleged  town  of  Denver  era 
have  been,  and  still  are,  am«iabfe  to  lit 
same  laws  and  ordinances  by  wbidi  it 
remaining  portion  of  the  city  Is  gonr.': 
and  regulated,  and  that  Its  ofBcers  litntt 
same  powers  there  that  they  may  Iftvf^ 
exercise  elsewhere  within  the  Garpcnn  U 
its  of  the  dty.  On  the  contrary,  the  pli: 
tiffs  C(mt«kd  that  the  town  ot  Denver  n 
long  pvior   to  and  at  the  time  of  said 
nexatlon  i»wceedinga,  a  legally  wgauised  u: 
acting  munldp&l  corp<ratlon.  and  thst 
proceeding  was,  as  to  it,  Ul^al.  nnlL  t:- 
vold;  and  it  sought,  by  this  aetioD,  to  :^ 
strain  the  defendants  from  proceeding  f= 
tber  In  the  matter  of  said  electioo.  cc  as 
vasslng  the  vote  thereof^  held  in  said  ur 
of  Denver,  or  from  BmerOBg  any  li^t  x 
authority  whatever  over  tlie  nid  ton  a 
any  of  Its  Inhabitants,  or  the  property  ^ 
any  of  Its  inhabitants,  ar  Intcrtabv  i^'-^ 
the  propa*  ezwdse  of  the  oorpoiate  fni- 
chlses  and  privUegea  ot  said  town,  and  ^- 
tbe  official  duties  of  Us  maycr  and  slAr 
men,  and  to  obtatai  a  decree  dodubf 
election  and  proceedings  ooooemlng  the  » 
tenskm  of  the  botradaries  of  the  dty 
Spokane  Foils  to  be  null  and  void.  It  k 
alleged  genwally  in  the  complaint  that  tbt 
t^ntlfl,  Uie  town  ot  Denver,  now  la  »i 
at  an  times  hereinafter  mentioned  bss  bes 
a  munldpal  corporation,  duly  orgaaiaed  tsi 
existing  under  and  by  virtue  of  the  Ian  of 
the  state  of  Wsshinston;  and  It  k  flrlftr 
sped  ally  alleged  tbat  oo  the  l«th  diy  d 
June.  1889,  It  was  duly  Ineorporated  nfe 
and  by  virtue  of  tbm  prorlatons  ef  aa  «n 
of  the  legislature  of  the  then  tmittrr  d 
Washington  entitled  "An  act  for  the  taconxr 
athm  of  towns  and  vlllaces  1b  the  tariun 
of  Washington,"  apjHxxved  February  S.  UK 
and  then  and  there  became,  ever  since  feai 
remained,  and  now  Is,  a  monldpal  eocpcn- 
tUm  duly  organised  and  acting  and  Ott « 
the  ISth  day  of  May.  UBO,  It  relneatponM 
as  a  mnnldpnl  corporation  m^cr  sod  t! 
virtue  of  a  law  of  the  state  of  Wa«hbi(t(s 
entitled  "An  act  providing  for  the  onuW- 
tkm,  daastflcatlon.  taworporatloo  and  govoi- 
ment  of  muffidpsl  corporations,  and  decisr 
lug  an  emerxenoy,''  approved  KstA  K 
UOO,  In  tte  manner  prescribed  In  sadMsl 
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said  act  as  a  nnmle^al  corporation  at  tb» 
'tirtli,  dim,  as  ther^  prorided.  Tbe 
arned  oonnsd  tor  tbe  api»dlaiit  stremioiifllr 
alste  that  these  aUegattoos  were  not  denied 
L  the  answer,  and  most  therefore  be 
aemed  admitted.  The  point  made  Is  that 
le  attempted  denial  Is  bad  In  form,  and, 
valid  at  an,  amoants  to  a  lOea  ni  thB 
eaecal  Issues  only,  and  that  such  a  plea 
dmlta  tbe  owporate  eilstmce  of  tbe  ifl^n- 
ir.  The  partSenlar  part  of  the  answer 
una  obJectad  to  Is  sa  foUows:  "Now  come 
tie  aboTa>naffled  detaidanti,  snd  for  tbeir 
nswer  to  tiie  third  amended  and  snpple- 
nental  complaint  of  the  pUifaitlff  herein  say 
hat  they  deny  each  and  every  allegation, 
oatter,  and  thing  In  said  complaint  oon- 
alned,  except  those  hereinafter  admitted.** 
t  must  be  admitted  that  this  fwm  of  plead- 
ng  la  oldectionable,  and  not  to  be  com- 
nended.  It  Is  Jnst  as  easy  for  a  defendant 
o  deny  podtlrdy  sny  aU^iatlim  of  the  ccnn- 
daint  omtroTwted  by  blm,  and  thus  emtr 
'orm  strictly  to  the  reeiulrements  of  tbe 
3od«,  as  It  Is  to  "say"  he  denies.  "But 
mdh  a  f(»ni  to  nerertheless  a  denial,  and,  U 
lot  objected  to  at  the  proper  time,  will  be 
nistalned."  Maxw.  Code.  PL  88a  TPhlle 
the  denial  in  this  case  is  not  so  epedflc  as 
Lt  should  hare  been,  yet.  Inasmuch  as  the 
defendants  were  not  required  by  motion 
In  tbe  court  bdow  to  make  It  mwe  spedflc. 
we  do  not  think  we  ought  now  to  decOare  It 
InsufBdent,  especially  as  It  appears  from  the 
answer  as  a  whole  Juat  wbat  aUegatlona  of 
the  comiflaint  are  denied  and  what  are  ad* 
mltted.  See  Boone.  Oode  PL  I  60,  and  cases 
cited;  Maxw.  Oode  PL  p.  388. 

But  aa  befbre  intimated,  it  Is  claimed  by 
counsel  for  Ibe  plalnttfT  ths^        if  the  said 
allegations  of  the  aniwer  eonitltnta  a  de- 
nial In  any  sense,  still  tbey  are  pot  suffi- 
cient to  require  proof  of  tbe  corporate  ex- 
istence <tf  tiie  town  oC  Denver.  Nnmeroos 
authorities  are  dted  to  tbe  proposition  tbat 
by  pleading  the  general  Issue  the  defendants 
admit  the  corporate  ezlstenoe  at  the  plain- 
tiff.  Some  of  Ibe  dedsltms  dted,  howerCT, 
were  based  upon  special  statutes,  (see  Am- 
aodatioa  t.  Bead.  98  N.  Y.  474;  Baak-T.  Loy- 
hed,  28  Mma.  396, 10  N.  W.  421,)  and  others 
proceeded  upon  the  Qieory  that  a  plaintifl'a 
capacity  to  sue  Is  a  prdlminory  question, 
which  is  waived  by  xteadlng  to  the  merits. 
Ibe  doctrtne  contended  for  by  a^ellant  is 
recc^lzed  1^  iSr.  Watt  In  his  recent  work 
on  Insolvent  GorpwatlcHis  as  <me  of  very  gen> 
era)  application,  but  be  admits  that  It  Is  not 
nnlvenaL  and  that  tbe  qnestlon  is  more  or 
iwi  affected  by  the  provirtmu  of  the  differ- 
ent Codes.    Walt,  InaiMv.  Corp.  I  186.  Our 
Oode  of  Prooedure  (leotloa  194,  snbd.  1)  pro- 
vides thst  the  answer  most  contain  a  gen- 
ml  or  apedfio  denial  of  each  material  al- 
legation of  tbe  complaint  controverted  by 
ttw  deftmdant,  eta;  and  It  was  manifestly 
Intended  by  tbe  l^latnre  that  su«ta  denials 
■hoBld  pat  the  phUntlfl  to  his  proof  as  to  ev^ 


ery  aIXe«atioD  material  to  his  cause  of  action. 
See  Pom.  Rem.  &  Rem.  Rights,  S  688.  If, 
therefore.  It  was  roatoial  for  the  plalnfiff, 
In  order  to  state  a  cause  of  action  entitling 
the  town  of  Denver  to  tbe  relief  sou^t,  or 
to  any  relief  whatever,  (uid  we  think  It  vaa,} 
to  allege  the  coivwate  existence  of  said 
town,  we  are  oS  12ie  c^Ion  tiiat  the  denials 
In  tbe  answer  were  suffldent  to  ocmtrovert 
that  fact,  and  to  reqiDln  proof  tbereot 

But  tbe  revptmdoattf  counsel  contends  that 
fihe  complaint  «howa  on  its  face  that  the  al- 
leged town  of  Denver  never  was  Incorpo- 
rated under  any  law  at  the  territory  or  state 
of  Washington,  and  that  for  that  reason  the 
comphilnt  fidls  to  atate  Tacts  sufflol^t  to  oon- 
stftote  a  cause  of  action.  And  the  argument 
la  that  the  act  of  February  2,  1888,  under 
which  it  flrat  attempted  to  wganlse,  was  void, 
and  so  declared  by  Ibis  oonrt  in  Territory  t. 
Stewart,  1  Wash.  St  98,  28  Paa  406,  and 
that  seotifm  9ottbia  abovMnaitI<Hied  act  of 
March  27,  1890,  under  which  It  Is  alleged  It 
reincorporated,  la  also  nnll  and  void,  as  be* 
big  In  direct  ctmfllct  witb  the  provislms  of 
the  conaUtotion  of  the  state.  A  serious  and 
Important  question  is  thus  presented  for  our 
detenmnatlon,  foe,  tt  tbe  town  of  Denver, 
as  such,  never  bad  an  existence,  it  would 
seem  logically  to  follow  tbat  the  contention 
of  respond^ts  should  prevail  Bat  It  Is 
eamestiy  tndsted  on  belulf  of  tbe  appelant 
that  1^  Its  organisation  under  the  void  act 
of  February  2,  1888,  and  the  exercise  of  cor- 
porate powers,  tbe  town  of  Denvw  became 
at  least  a  de  £acto  corporation,  and  that  by 
Its  reorganlzati«t  it  became  a  cprporation  de 
jure,  the  existence  of  whiob  cannot  be  called 
in  question  In  this  aotion.  In  support  of  this 
position  the  general  nile  of  law  is  Invoked 
that  when  the  existence  of  a  corpoiation  baa 
been  recognised  by  acts  of  the  legislature, 
ail  inquiry  as  to  the  original  creation  of  the 
corporation  Is  precluded;  that  It  becomes 
by  suob  reoognltitHi  Ipso  faeto  a  l^al  eoipo- 
ration,  whatever  defects  or  Irr^nlarltiea 
there  may  have  been  In  the  proceedings  re- 
quired by  Uw  to  be  taken  for  its  organisa- 
tion. We  have  no  doubt  of  the  correetnese 
of  this  pn^K>Bltion,  generally,  for  It  has  many 
times  been  enunciated  by  tbe  courts.  Bee 
Wait,  InsolT.  Corp.  |  484.  and  oases  dted. 
Nor  do  counsd  for  the  reqrandeats  qnesti<m 
it  But  tiiey  do  question  the  power  of  the 
legtdature  to  enact  ttie  law  hy  ^rtiicb  the 
town  of  Dmver  dalms  to  have  been  recog- 
nised as  an  «»^"^"g  munldpal  eorporati<a; 
and,  furthermore,  tber  deny  that  tbe  legis- 
latore.  by  tiie  statute  in  question,  or  by  any 
other  statute,  arer  attempted  or  assumed  to 
reoogntse  Its  corporate  eodstence.  In  otbw 
words,  it  is  Insfated  that  section  6  of  the  act 
o<  Mardi  27,  1890,  ts  tn  ooatiavention  of 
subdivialon  6,  I  28,  art  2.  and  also  of  seo- 
titm  10,  art  11,  of  the  ctmstitntion  of  the 
state,  and  Is  therefore  null  and  void,  and  con- 
ferred  no  rights  or  ^vlleges  tv<»i  the  so- 
called  town  of  Deuvo'. 
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Tb*  foUowlng  are  the  respeotlTe  prort- 
■lons  of  the  constitatfon  above  mentioned: 
TEhe  legislature  la  prohibited  from  enacting 
any  private  or  spet^l  laws  in  the  followlz^ 
oases:  For  granting  corporate  powers  or 
priTileges.  •  •  •  Corporations  for  mmilclpa] 
'purposes  shall  not  be  created  by  special  laws; 
but  the  legialatnre,  general  laws,  shall 
provide  for  the  Incorporation,  organization 
and  classlflcatloD  in  proportion  to  population 
of  cities  and  towns,  wWch  laws  may  be  al- 
tered, amended  or  repealed,"  etc.  And  it  Is 
contended  that  section  6  of  the  act  of  March 
27,  1890,  (Laws  1889-90,  p.  131)  Is  inlmlcsl  to 
those  constitutional  provisions,  and  especially 
the  latter,  for  the  reason  that  the  legislature 
tbCKbj  attempted  to  confer  npon  certain 
communities  which  bad  previously  under- 
taken to  incorporate  under  an  invalid  law 
the  right  to  Incorporate  under  the  statute 
without  ref^ence  to  popolation,  but  solely 
by  reason  of  their  peculiar  condition.  As 
to  such  commnnlUes,  Is  this  a  general  or 
a  special  law?  It  is  claimed  by  the  learned 
ooansel  for  the  appellants  that  it  is  general, 
because  it  applies  to  all  communities  In  the 
state  similarly  situated.  But  we  thlnln  that 
cannot  be  said  to  be  the  emlnslve  teet  If 
the  opwation  and  effect  of  a  statute  la  nec- 
essartly  limited  to  a  parUcnlar  class  or  num- 
of  perMHU  or  things,  It  is  as  much  a 
■jteolal  statute,  whatever  may  be  Its  form,  as 
it  would  be  tf  It  aj^Ued  to  but  one  person 
or  thing  only.  Now,  the  legislature  found 
certain  acgregaUons  of  citizens,  in  different 
localities  throngbont  the  state,  assuming, 
without  wai^fant  of  law,  to  be  municipal  cor- 
porations,  and,  In  order  to  relieve  them 
ttom  the  ^barrassment  consequent  upon  the 
ccmditlon  In  which  th^  had  placed  them- 
setves,  «uu!ted  the  section  of  the  statute  In 
qnestifm.  Would  the  characttt  of  the  pro- 
vision be  dlffo^t  It  It  applied  to  but  <nie 
such  community  instead  of  several?  Mani- 
festly It  would  not  We  ttiink  It  was,  and 
was  Intended  to  be,  a  vpedal  provlsicm,  ap- 
plicable eol^  and  exduslT^  to  existing 
cmdltioos.  It  Is  thwefore  not  a  general 
law,  and,  as  ft  purp«vtB  to  grant  ugeAtd  cor- 
porate powers  and  privileges  to  the  appel- 
lant town  and  Its  so-called  officers.  It  Is  un- 
oonstitational,  and  ccmsequently  void.  See 
Oily  of  Topeka  r.  GUlett,  32  Kan.  431,  4 
Pac.  800^  In  wUch  case  the  court,  TqMm  an 
elaborate  review  of  ttas  adji^ged  cases  upon 
this  question,  reached  the  same  conclusltm 
we  have  arrived  at  In  this  case;  and,  be- 
ing unconsUtntlonal,  It  is  as  In^ectoal  and 
inoperative  us  though  it  had  never  been 
passed.  Norton  t.  Shelby  Co.,  118  U.  B. 
4SS,  6  Sup.  Ot  1121.  It  was  no  law.  and  the 
claim  at  legislative  recognitiioi  of  appelant 
as  a  municipal  corporation  is  therefore  with- 
out foondatifn,  and  most  Call.  In  Be  Gamp- 
bell.  1  Wash.  8L  287,  24  Pac.  «2tS,  this  court 
held  lliat  the  L^idature  by  the  act  of 
Marob  27,  1880,  did  not  legalize  attempted 
iBOarpocatlODS  under  the  act  of  Vebrwrj  2, 


1888;  and  we  are  now  eanstzalnea  to 

that  they  had  not  the  power  to  do  so,  wtc 
ever  the  intention  may  have  been;  and,  Ca 
bting  ao,  It  fi^wB  that  the  town  of  Hem. 
as  shown  the  complaint,  nenr  bid  i 
legal  corporate  existHice,  and  is,  thm:?i 
not  entitled  to  the  relief  sou^t  Ns  4i 
we  think  that  the  complaint  states  a  nU 
cause  of  action  In  favor  of  the  mayor  udii 
dermen,  who  were  Joined  aa  ptaintiffa.  Ai: 
as  what  we  have  already-  aald  Is  dedareri 
this  case,  It  Is  not  necessary  to  detenot 
other  polnte  which  are  ably  discaned  i 
the  briefs  of  counsel.  Tbe  JudgmeBt 
pealed  from  is  affirmed. 

DUNBAB.  a  J.,  and  BOOTS,  SHia 
and  HOXT,  J7„  eoneor. 


ILIFF  T.  FOBSSBUi  at  sL 
(Supreme  Oonrt  of  Waahingtoo.    Nov.  T.UBli 

MsCHAItlCS*  LlBNS— PaioRinis. 
One  who  performs  labor  in-  the  encciH 
of  a  baflding  on  land  In  possession  of  his  » 
plover  under  a  contract  for  its  purcluue  ii  Efi 
entitled  to  a  lien,  as  against  the  Interest  of  Tk 
legal  owner,  thoorii  the  latter  has  fwSti  c 
post  a  notice  that  be  Is  not  responsiUe  far  is- 
movements  placed  thereon,  as  provided  bf  Gs. 
St  j  1671.  lumber  Co.  v.  Bolton.  S2  Fu.  ^. 
6  WflBh.  763,  followed. 

Appeal  from  superior  court;  Chehalls  eocn- 
ty;  Mason  Irwin,  Judge. 

Action  by  Albert  B.  Hifl  against  Tiiee- 
dore  ForsB^  and  Milford  J.  Piersoa  to  fore^ 
close  a  mechanic's  lien.  From  a  Judgma: 
In  plaintiff's  favw,  defmdant  FotaseD  ip^ 
peals.  Reversed. 

Ben.  Sbedts  and  Bogan  ft  UcOmj.  t» 
appdlant  a  Z.  Pearson  and  A.  H.  Gan« 
son,  for  respondent 

SOOTT,  J.  Appellant  was  tbe  ewnff  of 
certain  lote  sitaated  In  Abfnleai,  caKlutt 
county,  and  contracted  in  writiiig  to  a£ 
the  same  to  defendant  Pla-soo.  Tbe  re 
a^ondent,  under  a  contract  with  Pler*» 
paf«med  labor  In  erecting  a  bolldiiis  (»> 
said  real  estate,  and  brought  this  actica 
against  appelant  and  said  defOpdsBt  to  fae 
dose  a  Hea.  upcm  fbs  premises  therefor.  It 
is  not  claimed  that  there  were  any  coutti^ 
relations  existing  between  appellant  tad  re- 
spondent, and  it  an^ears  that  napoada^ 
at  the  time  he  performed  said  labor,  kne* 
that  Plerson  had  only  a  contract  for  tte 
purchase  of  said  property,  and  that  ipp* 
lant  was  the  owner  of  the  lesal  tide.  !■ 
filing  his  llm  notice,  no  attempt  was  nude 
to  make  said  claim  a  charge  uptm  tbe  Ja* 
t«est  of  anwUant;  and  he  waa  not  fiaotd 
In  the  notlceu  It  seems  ttiat  tbe  lem 
court  rendered  judgment  against  appefl** 
upon  the  ground  that  ha  was  liable  becao* 
of  not  having  posted  a  notbse;  under  aectloo 
1671.  Gen.  St  Since  tbis  cause  wsa  tiiti 
we  hava  hdd.  In  Lumber  Gow  t.  BoHbIi  * 
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"ash.  763.  82  Pac.  787,  that  the  Uen,  In 
Loli  a  case,  only  attaches  upon  the  Inta-est 
'  the  contracting  vaxty,  and  not  against 
le  owner  of  the  legal  title,  and  this  case  Is 
>-w*nied  by  that  decision.  There  Is  an  at- 
•mpt  on  the  part  of  respondent.  In  his 
rief,  to  maintain  that  appellant  Is  estopped 
oTTi  denying  his  liability,  bnt  upon  Just 
'hat  gronnds  snch  claim  is  made,  does  not 
early  appear.  It  Is  not  ccHitended  that  he 
^presented  Plerson  was  the  owner  at  the 
?rskl  estate,  and,  for  that  matter,  respondent 
^stifled  that  he  knew  of  the  contract  be- 
vreen  appellant  and  Plorson,  relating  to  the 
ale  and  purchase  of  said  premises,  at  the 
Line  he  performed  the  wwk.  It  does  not 
ppear  that  appelant  had  anything  to  do 
ritb  ttie  constmctlon  of  said  building.  In 
Ay  way,  farther  than  guarantying  the  pay- 
aent  of  a  certain  bill  tar  Inmbw  which  was 
mrchaaed  by  Plerson,  and  used  la  the  con- 
itmction  of  the  boHdlog.  R«nned  and  re- 
najided. 

DUNBAR,  a  X,  and  STELBS,  HOXT,  mnd 
LNDEUS,  J7.,  concur. 


FUOBT  SOUND  ft  O.  R.  Oa  t.  OUIL- 
LETTS!. 
SAB£B  T.  BLWHLIi. 
(Snpreme  Oonrt  of  Washington.  Not.  10,  tSOft.) 
CoavoBUiOKs— Stook— Sratoannnoas— Si^ 

rOROBMBlTT— FUUPINO. 

1.  Code  1881,  8  2421.  as  amended  Iqr  Acts 
188S,  84,  declaring  corporatlotuL  and  the 
memoera  thereof,  liable  to  all  the  condltionB  and 
liabilities  "hraefn  Imposed  aad  to  aone  others," 
and  proTldIng  {section  2430)  for  the  forfeiture 
and  sale  of  stock  for  anpaid  BobscriptloDB,  does 
not  reliere  stockholders  from  liability  to  be  sued 
by  the  0(«iH>ratk>n  on  tlieir  snbscrbrtloB,  aad 
limit  the  remedy  against  them  to  forzeltnrs  and 
sale  of  their  stock. 

%  When  the  trustees  of  a  corporation,  su- 
ing on  a  subscription  to  its  eaiHtal  stock,  show 
that  they  have  taken  steps  which  the  law  au> 
thorized  them  to  take,  the  preanmption  is  that 
they  hare  taken  than  rwcularly;  and,  if  there 
is  any  by-law  which  renders  their  actton  Irreg- 
ular, it  u  mattw  of  defanss,  and  should  be  so 
pleaded. 

Appeal  from  superior  oonrt,  Thurston  coun- 
ty; M.  J.  Gordon,  Judga 

Aetkms  by  the  Paget  Sound  ft  Gheballi 
Railroad  Company  against  Louis  P.  Ouil- 
lette,  and  \ff  the  same  plalntlfl  against  W.  S. 
ElwelL  Demurrers  to  the  oomidalnts  were 
sost^ned,  and  plaintiff  appeals.  Rerersed. 

Chas.  H.  Ayer  and  Hughes,  Hastings  ft 
Stedman.  for  appellant.  W.  L  Agnew  and 
PhlL  Skdlinaa,  for  respondenta. 

smLES,  J.  ^e  almost  tmlTersally  ac- 
cepted doctrine  la  that  a  subscription  to  the 
capital  stock  of  a  cmporatlon  is  a  contract  to 
pay  money,  which  may  be  enforced  by  the 
corpOTstlon  by  suit  2  Beach,  Prlv.  Corp.  i 
S&4;  1  Mor.  Corp.  (?d  Ed.)  1  128;  Cook. 
Btocfc,  Stodih.  ft  Corp.  L«w,  (2d  Ed.)  H  6ft  et 
T^.no.l2~59 


seq.,  124.  But  respondents*  first  point  Is  that 
that  ptn-tlon  of  section  2421  of  the  Code  oC 
1881,  aa  amraded  by  the  act  of  1886,  (page 
84.)  which  reads,  "Sudi  c<M*poratlons  and  tiia 
memboa  thereof  being  subject  to  all  tiie  ocm> 
ditl(His  and  Uabllltlee  herein  imposed  and  to 
none  others,"  relieves  the  stock  subscriber 
from  all  liability,  except  that  of  baring  his 
stock  ftMteited  and  sold  under  the  provlsiona 
of  section  2430,  aa  amended  In  1886.  (Refer- 
ence is  made  to  the  Code  of  1881  and  amend- 
ments, because  this  corporation  appellant 
was  organized,  and  the  snbacriptlon  made. 
In  1888.)  Bat  the  same  sections  provide  for 
subscrlptliHia  to  the  whole  of  the  capital 
stock  before  business  can  be  commenced,  and 
for  the  times,  manner,  and  amounts  In  whldj 
subscriptiona  shall  be  paid.  The  plain  Im- 
plication la  that  such  p^rment  may  be  se- 
cured or  enforced  in  any  lawful  way  Iff 
whldl  ottaer  contracts  for  the  pigment  tst 
mon^  are  enforced.  This,  then,  la  a  liabil- 
ity which  is.  In  the  language  of  Qie  atatnte, 
"her^  imposed,"  though  It  la  frequently 
spoken  of  as  the  oommon-law  liability  of  the 
stockhcdder.  Bat  he  la  alao  aubjeet  to  a 
liability  to  have  his  stock  fnlelted,  whldi 
is  pur^  statutMy.  Tlie  Internal  evidence 
of  the  intention  to  provide  these  two  methods 
at  reallxatlMi  by  the  oorporaUiMi  is  of  the 
very  strongest,  In  this:  By  section  2430,  the 
stockhoIdwB  may  mak*  by^ws  prescribing 
the  time,  etc,  of  payments,  but  If  the  stock- 
holders make  no  by-law  on  the  sabject  the 
trustees  can  demand  and  call  In  snbscriptlOTis 
as  th^  see  fit  Now,  when  It  ccHues  to  s^- 
ing  fcvfelted  stock  for  unpaid  snbsorlptlons, 
the  sale  must  be  made  "as  prescribed  In  the 
by-laws  of  the  company."  'nieref<He»  the 
trustees  must  follow  the  by-laws,  and  the 
express  authority  given  to  them  In  the  ab- 
sence of  by-laws  Is  complete  negatived.  It 
cannot  be  admitted  that  a  corp(»ation  can  do 
nothing  to  collect  In  Its  capital  until  the 
stockholders  make  by-laws,  for  tiiey  nmy  not 
be  made  at  all. 

And  this  brings  the  dlBcnsslMi  to  reeptmd- 
enta*  second  point,  via.  that  the  cMuplalnt 
did  not  aver  that  the  stodiiioldera,  by  their 
by-JawB,  did  not  exorlse  the  powws  granted 
them.  The  trustees,  collectively,  are  the  oor- 
poratlon,  and  It  is  the  corporation  alone 
which  coUects  aubscrlptlons.  The  general 
power  to  do  this,  and  to  do  all  things  prelim- 
inary thereto.  Is  vested  In  the  trustees;  and, 
when  they  show  that  they  have  taken  any 
step  which  the  law  authorlf^s  them  to  take, 
the  [uresumptlon  is  that  tb^  have  takm  It 
regularly.  If  there  is  any  by-law  <m  the  sub- 
ject which  renders  their  actl<»  Irregular,  It 
is,  we  think,  mattw  <tf  defense^  and  should 
be  BO  pleaded.  Tbe  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
ovmnle  the  demuirar  to  the  complaint 

ANDERS.  SCOTT,  and  HOYT,  JJ.,  ooDCDr. 
DUNBAR,  a  X.  did  not  tit,  and  ms^tmm 
no  opinion. 
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STATB  ex  reL  WOLFBBMAN  T.  SUFBRI- 
.    OE  COURT  OF  BPOEANB  OOUMTT. 
CBlVmme  Ooort  of  WaaUnston.  Not.  7,  18^) 
jDBMrar  OH  EqDiTT  Appbix»— Pons  to  Bm- 

OPBN. 

In  a  mit  to  forecloae  a  mortfago,  wbeo 

the  decree  for  plaintiff  has  been  affirmed  on  ap- 
peal, the  lower  court  cannot  reopen  it,  and  al- 
[ow  defendants  to  ahow  a  partial  release  of  the 
morteage,  since,  on  eqoity  appeals,  tbe  aapreme 
court  tries  the  cause  ae  doto,  and  Its  judgment 
la  final,  and  can  only  be  reopened  by  itself. 

ProhlMtlon,  on  rdatlott  of  Laura  Wc^r- 
man,  adminlBtratrlx,  to  the  saperior  coart  of 
8p<dEaiie  ooimty»  agataut  tb«  ra^Molng  of  a 
Judgment  altered  in  fbe  case  of  relatrix 
against  Bdl  and  otben,  de<dded  1^  this 
court   32  Pac.  1017.   Writ  granted. 

Felglian,  Wells  A  Herman,  for  petitioner. 
Turner,  Oraves  A  HeKln8ti7,  tor  respond- 
ent 

SOOTT,  J.  mis  is  an  appHcatton  for  a 
writ  of  prohlbltliHi  to  restrain  said  court 
from  efLt»rtainlng  or  proceeding  with  a  pe- 
tition to  modi^  a  Judgment  and  decree 
theretotere  rendered  Id  an  action  brouglit  by 
Laura  Wolfetman,  as  administratrix,  etc., 
against  Harry  a  Bell.  Belle  BeU,  et  al. 
Said  action  was  brought  In  said  conrt  to 
fbredose  a  cMtaJn  mortgage,  and  a  decree 
was  rendered  in  fBTor  of  i^alntlff  and 
against  defendants  therein,  whereupon  the 
defendants  appealed  said  cause  to  this  court, 
and  jo^rmeut  was  here  rendered  affirming 
tbe  decree  of  tbe  lower  court  6  Wash.  — , 
32  Pac.  1017.  Snbsequently,  said  Harry  a 
Bell  and  Belle  Bell  filed  a  petition  in  said 
superior  court  praying  that  they  be  allowed 
to  Introduce  and  set  up  In  said  action  a  re- 
lease of  a  part  of  said  mortgaged  lands  upon 
which  said  decree  (grated,  and  a  payment 
of  $300  therefor,  which  they  failed  to  intro- 
duce at  the  trial  of  said  action,  and  which 
Cftllure  is  Bougbt  to  be  excused  in  said  peti- 
tion, and  further  prayed  that  the  decree,  as 
rendered  by  said  superior  conrt  In  said  cause, 
and  affirmed  by  this  court,  be  modified  bj 
said  snperior  court  to  the  extent  that  they 
be  allowed  a  credit  of  the  $300  aforesaid, 
and  that  the  lands  so  released  be  exempted 
from  sale  under  said  decree.  A  demurrer 
was  filed  thereto  by  the  rtiator,  which  was 
OTemiled,  and  this  application  was  made  to 
08  to  prohibit  said  court  from  proceeding  In 
said  matter. 

It  Is  ui^ed  In  behalf  of  the  respondent  ttat 
an  appeal  does  not  divest  the  superior  court 
of  Jurisdiction  of  a  case,  and  that  it  has 
authority  thereafter  to  entertain  proceedings 
for  the  purpose  of  amending  or  modifying 
the  judgment  or  decree  rendered;  and  some 
authorities  have  been  cited  where  amend- 
ments have  been  permitted  in  the  lower 
court  while  an  appeal  has  been  pending  In 
the  upper  court,  and  also  after  it  has  been 
dlifcised  of.  Jtmr  t.  Barker,  14  Amer.  Dea 
SUB.  antboilttes  cited  In  note.   But  an  oc- 


awilnatlon  of  tbew  antliorlttea  rtwn  iL- 
auch  amendments  were  pennitud  oadc: . 
practice  relating  to  appeals  oawiniiillr  dJTr 
ent  from  our  own.  An  ajweal  of  an 
cause  here  brines  up  the  eo^ln  gmf  :  - 
a  trial  de  noro  In  tbis  conrt  aptm  qMKia 
of  both  law  and  tact  The  Jod^MU  k 
dered  here  is  final  and  condnalTeb  and,  «>: 
remanded  to  the  lower  court,  nub  eont  :ti 
no  further  authority  or  vowvr  In  tbe  pnc- 
Ises  than  to  proceed  to  ezecnte  It  aem£v 
to  the  deoWcm  rmdered  bere;  nd  tte  i: 
flrmance  of  tbe  Judgment  of  tiie  nvcr.- 
oourt  In  said  cause  made  It  «a  ■neti  u 
judgment  of  tbls  cmrt  as  If  a  new  jodgDsr 
had  been  rendered.  It  Is  cartaiidy  qsesL:- 
able,  and  we  very  mnch  doidit,  wtaectet!> 
superior  oonrt  baa  antbority  to  cntsftalB  tr 
Fucb  petition  in  a  law  actim.  wkert  iz 
appeal  has  been  taken  to  tbis  court  < 
Judgment  rmdered  finally  disposing  if  :h 
case.  However  this  may  be,  we  are  dmij  ^ 
tbe  opinion  that  ta  an  eqoity  cause  It  tas  e: 
sncb  jurisdiction,  and  that  sD  sndi  ap{4i« 
tions  must  be  made  bez&  SeeSlbiialdT.C-!. 
12  Pet  488;  Multozd  t.  Eutndfllo,  £  O. 
131;  mrby  t.  Superior  Court.  68  CU.  flU. 
10  Pac.  119;  Boynton  t.  Foster,  7  Mr 
(Mass.)  41S.  It  IB  tber^ore  directed  thn  i 
writ  of  pnAlbltkm  issue  btfetat  as  pasH 
for,  and  tbat  tbe  rdator  recoTer  ber  tor* 
In  tbls  proceeding  at  said  Baity  a  Bd  u£ 
BeUe  BeU. 

DUNBAB,  a  x,  and  HOTT,  Ayrm. 

and  SOLES.  J3  -  oancnr. 


OITT  OP  OLTMPIA  v.  MOOKB.  Coantj  A> 
ditor. 

(Snptwne  Court  of  Washington.  Nor.  S,  ISB- 
ApPBAif— Hbabino  out  of  Ossbs. 
The  practice  of  bringing  cases  to  ^ 
heard  out  oi  their  order,  as  "rweeratiBg  a 
tion  of  great  publlo  lateiest,  is  to  be  dis>vc- 
aged,  and  Is  only  warranted  ^ve  po!^: 
OMisideratlwis. 

Appeal  from  superior  court,  Tfanzston  etc:- 
ty;  M.  J.  Gordon,  Judge. 

Action  by  tbe  dty  of  Olympla  acalnst  &  Ti- 
Moore,  county  auditor.  Judgment  tar  defc^ 
ant.  PlaintUT  appeals.  Affirmed. 

O.  y.  linn,  for  ^pdlant  Mflo  A.  Boi'. 
for  respondent 

HOTT,  J.  This  case  was  brooght  here,  ul 
heard'  out  of  Its  order,  on  account  of  its  in- 
sentlng  an  alleged  question  of  great  pttC: 
Interest,  tbat  It  was  important  sboold  be  is- 
mediately  decided.  The  practice  of  Waf^ 
cases  here  on  such  allegations,  for  the  [O 
pose  of  obtaining  an  opinion  of  Qiis  coert  ■> 
to  tbe  prop^  construction  of  a  law  ss  o 
which  possible  doubt  may  arise,  baa  becret 
somewhat  common.  While  sncb  a  coarse  tC 
proceeding  la  proper  enough  In  some  caKS- 
tbe  tendency  to  thus  take  tbe  oplnioa  of  tl» 
court  In  a  aomewbat  Informal  manner,  «tt 
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^6X7  sUgbt  reuon,  baa  been  growing,  and, 
azileas  checfeed,  will  lead  to  results  not  to  be 
desired.  Wben  caaee  are  thus  presented, 
tbere  U  not  the  same  opportunity  for  careful 
consideration  aa  wben  presrated  In  the  refu- 
lar  course,  and  only  grave  public  consldera- 
tlona  will  Justify  this  court  in  thus  hearing 
cLod  determining  important  cases.  For  these 
reasons,  and  as  harlng  a  tendency  to  de- 
crease these  applications,  we  have  coududed 
to  refuse  to  ^ter  into  a  discussion  of  the 
merits  of  the  controversy  in  this  case  further 
tlian  to  say  that  we  are  entirely  satisaed 
with  the  conclusion  to  which  the  superior 
coiirt  arrived  In  the  premises,  and  tbwefore 
affirm  the  Judgment  rendered  theredn. 

©UNBAR,  C.  J.,  and  SCOTT,  AITOBRS. 
and  STILES,  JJ..  concur.. 


'  In  te  GRAHAM. 
<SiiKffeme  Gomt  of  Wasbiogton.  Nov.  S,  1893.) 

•fT^meAW  GoSPUa  —  ObIQIKIL  JultlSDIOTtON  OF  Su- 
PREMB  CODRT. 

Tie  supreme  court,  though  It  baa  orig- 
inal Jnrlidlctlan  In  habeas  con^m,  win  not  en- 
tex^n  a  petitton.  where  a  HIA  petition  has  be- 
fcure  be«i  presented  to  a  Judg*  tii  the  superior 
court,  and  refused. 

Petition  ol  Gbarlea  W.  Graham  for  a  wztt 
of  liabeaa  corpus.   Writ  denied. 

Wfaaor,  .Bndi  ft  Uorrla,  for  pertltimiw. 

DUNBAR,  O.  J.  It  appears  that  a  peti- 
tion had  been  iwesented  to  one  of  the  judges 
of  the  superlcHT  court  of  King  coun^,  and 
had  been  refused,  whereupon  application 
has  been  made  to  tills  court  While  It  is 
true  that  the  constitution  Invested  the  su- 
preme  court  with  original   jurisdiction  of 
habeas  corpus.  It  does  not  follow  that  it  must 
take  original  jurisdiction  In  cases  that  have 
been  commenced  In  the  superior  court,  or 
before  a  Judge  thereof.   It  is  true  that  this 
Is  a  writ  of  high  pwBonal  iHlvUege,  and  in- 
volves p^8<Hial  Hberty,— a  right  which  the 
law  most  Jealously  guards;  but  a  citizen's 
right  to  liberty  is  Involved  In  many  cases. 
This  Question,  like  all  other  questions  Invtdv- 
Ing  Us  right  to  liberty,  be  has  a  right  to 
have  adjudicated  by  a  competent  tribunal; 
and  that  adjudication,  like  any  other.  Is  pre- 
sumed to  be  right  until  the  contrary  Is  made 
to  appear  on  appeal.    It  Is  an  adjudlcatifm 
by  a  competent  tribunal,  not  an  adjudica- 
tion by  ererj  competent  tribunal,  to  which 
the  petitioner  Is  entitled.    It  does  not  seem 
to  us  that  It  accords  with  the  orderly  ad- 
mlttl8trati(m  of  the  law  to  allow  this  applica- 
tion to  be  made  to  every  superior  judge  and 
every  Justice  of  the  supreme  court  In  the 
state,  which  would  be  the  practical  result, 
tai  many  instances,  of  sustaining  petitioner*B 
contention.    This,  we  believe,  Is  not  the  ob- 
ject of  tlN  law.    The  ^Ject  in  giving  every 
judfs  In  ttie  itate  orlgbial  Jnriadictloii,  ■  no 


doubt,  was  to  place  the  remedy  within  easy 
reach  of  the  applicant,  and  Insure  him 
speedy  r^ef  wben  he  was  entitled  to  such, 
and  not  to  give  him  a  maltlpUctty  of  trials. 
It  is  true  that  In  some  of  the  states  the 
practice  Is  different,  but  such  practice  does 
not  oommend  itself  to  our  judgment,  and  we 
cannot  follow  It  When  one  trial  has  been 
accorded  the  petition^-,  be  has  secured  all 
the  rights  which  the  law  has  guarantied 
blm.    The  petition  will  theref(»«  be  denied. 

fiOOTT  aad  HOYT,  JJ.,  concur. 


VOQRfilQS  V.  HBiKNESST,  Constable,  et  al. 
(Supreme  Court  of  WaebiDgton.  Nov.  9,  18B3.) 

RBPUVIH — EVJDBNOB —  iNaTROCTIOHB— ^DDOVKNT 

—Time  op  Butrt—  MoBTWAoaB'B  InTaBBBT— Li- 

ABU.tTT  TO  ATTACHMBHT. 

1.  In  an  aetloa  for  ptopertr  seised  on  exe- 
•-■Qtioa,  parol  evldeace  that  a  bill  of  sale  to  the 
uxecution  debtor  by  plaintiff  was  Intended  as  a 
iiiortea^  is  admissible. 

2.  The  fact  that  a  levying  offlcer  did  not 
know  ft  bill  of  sale  to  the  execution  debtor  was 
iuteuded  as  a  mortgage  does  not  render  the  levy 
effective. 

8.  PosBeaaion  by  a  chattel  mor^gee  after 
the  maturity  of  bis  debt  does  not  vest  In  blm  a 
legal  title  which  is  subject  to  attadtmant 

4.  In  such  case,  it  was  error  to  charge  that 
if  the  jury  found,  "by  a  fair  preponderance  of 
the  evidence,"  that  the  bill  of  sale  was  latended 
only  as  security,  the  verdict  ahouU  be  for  irisin- 
tlfF,  since  such  fact  should  be  shown  by  clear, 
poutive,  and  convlndnir  evidence. 

6.  It  is  DO  ground  for  the  revoval  of  a 
Jadgment  that  it  was  not  entered  until  10  days 
after  an  order  was  made^  denying  a  motion  tor 
a  new  trial. 

Appeal  from  superior  court,  Obehalis  coun- 
ty; Mason  Irwin,  Judge. 

Action  of  claim  and  dellTery.  N.  Toor- 
hles  against  Bmce  Emaam^t  oonstable, 
Frank  B.  Jones,  a  EL  Burrows,  A.  P.  Stock- 
w^  MUton  I>wlnoeU,  Frederick  TiAlaa,  G. 
Kaufman,  H.  B.  Bnlte,  and  Bd.  Beun,  to  re- 
coTor  poMcasloa  of  tour  azai.  jokes,  and 
chains.  From  a  jadgment  Av  plalntitt,.  de- 
fendants Hennemy,  Jones,  Burrows^  Stetft- 
well,  and  Dwinuell  appeaL  Reversed. 

Ben  Sheeks,  ^gan  &  McOevry,  and  Geo. 
J.  Moody,  for  appdlanti.  M.  W.  Busb,  for 

reqtondent 

BTIIiES,  J.  Appellant  Hennessy,  as  con- 
stable, had  levied  upon  certain  personal  prop- 
erty dalmed  by  respondent  under  certain 
attachments  and  executions  Issued  at  the  suit 
of  other  appellants  in  actions  brought  by 
them  against  one  Dunbar.  The  property  con- 
sisted of  four  oxen,-  with  yokes  and  chains, 
which  had  been  the  property  of  respondent, 
and,  while  owned  by  falm,  hired  to  Gray'& 
Emerson.  Some  we^  before  the  levy,  re- 
spondoit  gave  Dunbar  an  absolute  blU  of 
sale  of  the  properly,  and  directed  Gray  & 
BmerscHi  to  pay  the  eubsequemiy  accruing 
Urt  ta  Urn.  Uipoo  the  levy,  feopoodoBt  aned 
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f<^  praseMlon,  and  sought  to  establish  tbat 
the  actual  transaction  with  Donbar  was  a 
chattd  mortgage  to  secure  the  payment  of 
9875  due  from  falmsdf  to  Dnnbar  upon  an  ao- 
count  fOT  goods.  The  consideration  fw  the 
propaiy  mentioned  In  the  bill  of  sale  was 
$300,  and  It  was  claimed  that  the  hire  of  the 
cattle,  etc.,  was  to  be  applied  on  the  nnae- 
Giired  portlim  of  the  debt  doe  Donbar.  Jad|^ 
meat  was  wtersd  on  the  verdict  of  a  jnij  for 
respondent 

1.  The  first  objection  made  Is  that  the  court 
allowed  Voorhles  and  Dnnbar  to  testis  as  to 
tbelr  Intent  In  connection  with  the  bill  ot 
sale.  But  then  probably  ney&t  was  a  case 
where  it  was  sought  to  show  that  a  deed  or 
bill  of  sale,  absolute  on  Its  face,  was  In  fact 
Intended  as  a  mortgage,  where  parol  testi- 
mony was  not  admitted.  Jones,  Mintg.  I S2L 
By  such  a  proceeding  flw  writing  la  not  ra- 
rled  or  contradicted. 

2.  Whethtf  the  officer  had  or  bad  not  no- 
tice of  the  true  relation  of  Dunbar  to  the 
invperty  seized  could  make  no  dlffer^ce.  If 
It  really  belonged  to  respondent,  he  had  no 
right  to  Int^ere  with  It  The  creditors  of 
Dunbar  were  not  purcbas«»  fOr  value,  and 
could  lose  nothing,  bowers  the  title  turned 
out  to  t>e.  Burke  t.  Johnson*  37  Kan.  387, 
IS  Pac.  204;  Drake,  Attachm.  I  197. 

8.  If  Dunbar  ^ras  a  mortgagee  in  posse*- 
slon  after  the  matorl^  of  his  debt,  appel- 
lants are  In  error  when  they  assume  that  such 
a  state  of  facts  amounted  to  a  forfeiture,  so 
that  the  legal  title  to  the  property  vested  In 
hhn.  Such  Is  perhaps  the  general  role. 
Jones,  Ohat  Mortg.  6661  But  It  does  not  pre* 
vaU  In  this  state.  SOsby  Aldrldge,  1  Waah. 
117,  28  Pac.  SSe. 

4.  That  the  Judgment  was  not  entered  on 
the  same  day  on  which  the  motion  for  a  new 
trial  was  overruled,  but  10  days  later,  did  not 
In  any  wise  prejudice  appellants,  and  con- 
st! tntes  no  ground  for  gttot. 

6.  The  assignment  by  Dunbar  to  the  Weath- 
erwax  Lumber  Company  of  the  debt  owing 
the  former  by  respondent  having  been  shown 
to  be  In  writing,  no  further  proof  concerning 
the  transaction  shonld  have  been  received 
until  the  writing  was  produced  or  accounted 
tor.  It  was  th»efbre  error  to  allow  several 
witnesses  to  testify  ooncerning  it  The  as- 
signment carried  with  it  the  right  to  the 
Mcurlty,  and  It  was  a  material  matter,  as 
tending  to  show  the  acts  of  the  parties  to 
the  bill  of  sale;  respondent  claiming  that  he 
was  called  upon  to  agree  to  the  transaction, 
and  that  he  did  agree. 

6.  The  court  charged  the  Jury  as  follows: 
"If  you  find,  by  a  fair  preponderance  of  the 
evidence,  that  said  Ull  of  sale  was  Intended 
only  as  security  for  an  Indebtedness  then  ow- 
ing from  plaintiff  to  Dunbar,  *  *  *  then 
your  verdict  should  be  for  plaintiff."  Were 
the  testimony  of  the  two  parties  to  the  bill 
of  sale  standing  alone,  without  drcnmstances 
which  leave  It  open  to  question  whether  the 
tbaagj  oeC  ttift  bai  of  sale  was  not  an  after- 


thought, as  appellants  ctooQr  eoDtai, » 
might  be  able  to  npbold  tbe  Jndeeiat 
tered,  for  want  of  prejudice  gnnrlo):  m 
tills  charge.  But,  as  the  case  standi,  we  x 
not  say  that  no  Injury  was  Inffieted  npc: 
appellants  by  It  In  soch  cs«s  the  uisz.- 
of  a  writing  to  not  to  be  overcome  lij  t 
prepondttance  of  evidence^  The  vriec; : 
self  stands  as  the  clearly  and  ddlbent^  r 
certalned  Intention  of  the  parties,  vbld 
be  enforced,  unless  It  la  shown  hr  dur. 
tlve,  and  convlndng  evidence  that  thenr: 
Int^tlon  wiEts  something  else,  and  tint  tt  n, 
with  such  different  Intention,  ondaKsri  - 
both  parties,  that  the  Instminent  tu  li- 
ered  and  accepted.  This  to  the  mle  In 
where  cases  of  thto  kind  are  most  fmpv 
heard,  and,  when  submitted  to  a  ^nrr.  :^ 
same  rule  applt^  Jones,  Kortg.  1 33S;  Fi: 
Ington  V.  Akhtirst,  74  m.  4S0;  Sevrl  • 
Price,  82  Ala.  97;  Cadman  v.  Peta,  U< : 
S.  73,  6  Sup.  Ct  957;  McOormldE  t.  Bmit 
(Wis.)  81  N.  W.  303,  and  note;  Ftntt 
Oooper,  (OtAo.  Sup.)  28  Pac.  3BL  Tbe  jnl! 
ment  to  tevowd,  and  the  caaa  timabib 
a  new  trial. 

DUNBAB,  a  J^  and  HOli;  ASSSma 
8CX)TT,  JJ„  cuKor. 


8TATH  inmsoN. 

(SnprMne  Court  of  Washingtoa.  Nor.  t  IS 

BuBttLutr— CoRPOs  Dklicti— Evn>«CE-Con» 
810NS— Ikvobmatiom— Sumcmti. 

1.  Undn  Code  Proc  i  1808,  irtud  jterB 
that  confes^ona  made  by  indDCemat,  vtt  i- 
the  drcnmstances,  may  be  slvea  fat  €TAr.:t.i 
cept  when  made  under  the  mflaNiceirff<ii?' 
daced  bj  threats,  It  Is  proper  to  tdnii  «r::^' 
of  Inculpatory  dedarationa  made  bj  dcfne- 
to  the  officers  having  him  in  enttodr,  s  ? 
threats  were  made,  and  th*  dsdwHw*  *■* 
free  and  volontary. 

2.  Where.  In  audi  case,  aU  that  ni 
or  said  to  defendant,  or  by  bim,  TumtK: 
detail  in  the  evidence,  it  was  hainies  f 
to  pwmit  the  county  attomqr  to  utuJ  = 
witnesses  to  answer,  the  questian.  ^ 
make  any  threats  to  him?"  even  if  no  r* 
tioD  was  leading,  and  called  for  in  etP"*^ 
of  opinion. 

3.  In  a  bordarr  case  tt  appeared  t.i: ' 
eveninx  a  storekeeper  had  In  Ms  nft  ' 
store  certain  money;    that  -wbat  it  ih  • 
derka  I^  for  the  tdKht,  no  one  wu  Am  >^ 
the  doors  were  locked  and  window* 
that  ndther  of  them  returned  onto  ttiei 
morning;  that  the  8torekeei>er  had  oDti:- 
Ixed  any  one  to  enter  the  aton  dnriu  tbtj- 
and  it  coold  not  be  entered  excnt  tbiai- 
doora  or  windows;  and  that  la  tSe  wert^~ 
money  was  gone  from  the  asfe,  and  ai^'-'' 
a  vrindow  had  been  raised  dorinf  ttr  J- 
sad,  that  the  cwpus  delicti  was  eBtibtitfK 

4.  The  fact  that  the  moner  reeoTeta .  - 
defendant  was  not  exhibited  in  cour:  ■ 
ground  for  excluding  testimony  oonecr:^  _ 

5.  An  information  fv  borgluT 
show  on  its  face  ^at  the  coDdiiiooi  e^' 
which  the  law  requires  In  order  thit  i  >" 
offense  be  prosecuted  by  InfimatiEiQ.  ^ 
V.  Anderson.  81  Pao,  MD,  S  WsiLfi^' 
lowed. 
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Appeal  from  niperior  court,  Thnrston 
•onnty;  M.  J.  GkM^ou.  Jodgb 

Fred  Moiuon  was  cwTlcted  <tf  bursary, 
ind  appeals.  AlBrmed. 

Skmman  ft  Agnew  and  J.  R.  Mltcbell, 
rw  appellant   Mflo  A.  Root,  ftnr  the  State. 

ANDERS,  J.  The  defendant  vas  tried 
md  coDTicted  of  the  crime  of  burglary,  si- 
eged In  the  information  to  bare  been  com- 
nitted  on  tbe  night  of  the  15th  day  of  Feb- 
•uary,  1893,  by  feloniously  and  burglariously 
jreaklDg  and  entering  tbe  store  of  one  H. 
5'C!onnor,  In  the  city  of  Olympla,  county  of 
Thurston,  and  state  of  Washington,  with  In- 
ent  then  and  there  feloniously  to  take,  steal* 
md  carry  away  certain  money,  tlie  prop- 
erty of  said  O'Connor,  and  then  being  In 
laid  store.  From  the  judgment  entered  on 
he  verdict  of  the  Jury  the  defendant  ap- 
leals,  and  asks  a  rcTersal  tbereof  mi  ac- 
M>nDt  of  errors  which  he  allegea  the  court 
committed  on  the  trial. 

At  the  trial  the  court  p^mltted  certain  In- 
:ulpatory  declarations  made  by  the  defend- 
mt  to  tbe  officers  having  him  in  custody, 
tfter  his  arrest  fw  the  offense  with  which 
le  was  charged,  and  for  wtilcb  he  was  sub- 
tequently  tried.  Tbe  point  made  by  the 
earned  counsel  tor  appellant  Is  that  these 
leclarations  were  in  the  nature  of  confes- 
lions,  and  were  made  under  the  Influence  of 
'ear  produced  by  threats,  and  were  there- 
'ore  admitted  In  evidence  In  violation  of  the 
)rovlslons  of  Code  Proc.  |  1308.^  But  we 
:hink  the  position  of  counsel  is  not  tenable 
'or  the  reasons  (1)  that  no  direct  confession 
If  guUt  was  made  by  the  defendant;  and 
2)  that  the  court  was  clearly  Justified,  by 
be  evidence  before  it,  in  concluding  that  no 
breats  were  made,  and  tliat  what  the  de- 
lendant  then  said  was  not  caused  by  duress 
>r  fear,  but  were  his  own  free  and  voluntary 
leclarations.  Mor  do  we  think  the  defend- 
tnt  was  at  all  prejudiced  by  the  court  pet- 
Hitting  the  county  attorney  to  ask,  and 
lie  witnesses  to  answer,  the  question,  "Did 
rou  moke  any  threats  to  him?"  Even  con- 
:edtng,  as  claimed  on  behalf  of  the  appel- 
ant, that  the  question  was  leading,  and  caD- 
>d  for  the  expression  oi  an  opinion  merely 
)n  the  part  of  the  wltneases  so  interrogated, 
ret.  as  all  that  was  dcHie  or  said  to  tbe  ap- 
;>ellant,  or  by  him,  was  sulMequently  stated 
n  detaU,  no  injury  could  possibly  bave  re- 
sulted to  tbe  appeHant  1^  reas<»  of  the  ml- 
jig  of  the  court 

It  is  contended  that  tbe  corpus  delicti  was 
lot  proven;  In  other  words,  that  the  crime 
yt  burglary  was  not  shown  to  have  been 
eommltted.   But  In  our  Judgmmt  there  was 

»  Code  Proc.  1 1308,  provides  u  follows:  "TRie 
Bonfesaions  of  a  defendant  made  under  faduce- 
ment.  with  all  the  circumstances,  may  be  ^ven 
ss  evidence  against  him,  except  when  made  jm- 
der  the  influence  of  fear  produced  by  threats; 
but  a  confession  made  under  Inducement  Is  not 
snffident  to  warrant  a  conviction  without  oor- 
roborating  testimony." 


ample  proof  of  ttw  eommlsslon  of  tiie  crime 
diarged.  The  flacts,  a»  disdosed  by  the  eri- 
dence,  were  briefly  these:  M.  O'Ckumor  own- 
ed a  store  in  Olymtda.  In  that  store  he  had 
a  safe,  in  wliicb  there  were  about  eighty 
dollars  when  be  left  tbe  stwe  on  the  even- 
ing in  question,  consisting  of  gold  and  su- 
rer coin,  and  currency  or  "greenbacks;"  the 
latter  being  a  ten.  a  five,  and  a  one  dollar 
bill.  He  and  the  two  young  ladles  who  were 
his  clerks  left  the  store  at  atwut  8  o'clock  in 
tbe  evoilng,  and  neither  of  them  returned 
nntU  tbe  next  morning  between  7  and  8 
o'clock.  No  one  was  there  when  O'Connor 
left,  and  the  doors  were  locked  and  the  win- 
dows closed  when  they  went  away,  niere 
was  no  way  by  which  a  person  could  enter 
the  store,  except  ttirough  the  doors  or  win- 
dows. The  owner  of  the  store  had  not  au- 
thorised any  one  to  enter  it  during  the  night. 
Hie  money  was  gone  from  the  safe  In  the 
morning,  and,  from  appearances,  the  back 
window  of  the  store  had  been  raised  dur- 
ing the  night  These  facts  show  that  some 
one  had  broken  and  entered  tbe  building 
vrlth  Intent  to  commit  larceny  therein,  anC 
therefore  was  guilty  of  burglary,  (Pen.  Code. 
i  46;)  and  the  next  question  for  the  Jury  tu 
determine  was  whether  the  appellant  was 
tbe  guilty  party.  The  Jury  answered  the 
question  affirmatively,  and  we  think  their 
verdict  was  folly  warranted  by  the  proof 
disclosed  by  the  record.  We  have  no  doubt 
that  the  money  appellant  had  tied  up  In  a 
handkerchief,  and  secreted  at  liis  mother's 
house,  and  which  he  produced  and  gave  tu 
tbe  chief  of  police,  was  tbe  same  mcmey 
which  was  taken  from  M.  O'Connor's  safe 
only  a  night  or  two  previously.  The  amount 
given  to  the  officer  was  about  the  sum  that 
had  been  stolen,  and  corresponded  with  It 
in  kind  and  denomination.  What  he  said 
and  did  when  he  found  he  was  accused  of 
this  offense,  coupled  with  tbe  extremely  im- 
probable explanation  of  how  be  obtained 
the  money  which  he  luroduced  and  turned 
over  to  the  chief  of  police,  showed  his  guilt 
beyond  any  reasonable  doubt  whatever.  The 
fact  that  tbe  money  recovered  was  not  ex- 
hibited in  court  was  no  ground  for  reject- 
ing tbe  testimony  offered  ooncemtng  it.  It 
was  tor  tbe  Jury  to  say  flrom  the  testimony 
whether  or  not  It  was  O'Connor's  mmey, 
and  this  they  were  able  to  do  without  see- 
ing it. 

It  Is  objected  that  tbe  information  falls  to 
state  facts  sufficient  to  omstitute  a  puUlc 
oITense,  and,  in  support  of  this  position,  It  Is 
urged  that  It  does  not  clearly  appear  upon 
the  fact  of  the  Information  that  the  condi- 
tions existed  which  the  law  provides  must 
exist  in  order  that  a  public  offense  may  be 
prosecuted  by  information.  All  that  need  be 
said  in  answer  to  this  projMsItlon  Is  tliat 
this  court  took  a  contrary  view  In  State  v. 
Anderson,  6  Wash.  350,  31  Pac.  9G0,  where 
we  held  tliat  these  conditions  need  ooC  be 
I  all^d. 
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Tht.tmotanotmUtuttDg  ttm  clime  ctuurged 
aff«  deu-lj  Bet  forth,  and  ttaatlsall  tbeatet- 
Qte  reqolraaL   Judgment  ^m^wwukA 

HOrr,  STILB8,  and  SCOTT,  JJ.,  coacnr. 

DUNBAB,  a  S.,  did  not  Mlt  In  the  cm 


OLOUGH  et  sL  t.  CITY  OF' SPOKANE. 
(Supreme  Court  of  Wa^inffton.  Nor.  IS,  1893.) 

HUiriOIPAL  CoRPOItATIOKfr— PtTBLIO  luntOTKMENTB 

—Bond  to  Pat  LiBORBRi. 
Under  1  Gen.  Sl  |  2416,  (Law.  1887-88, 
p..  IfM  re^nlrin?  municipal  corporations  con- 
tracting with  any  person  "to  do  any  worlt  of 
aiw-  character  which.  If  performed  for  an  indl- 
rldnal,  a  right  of  lien  wonid  exist  under  the 
law,  or  make  any  improTement  for''  such  mu- 
nicipality, to  take  a  bond  conditioned  for  the 
payment  of  laborers,  mechanics,  and  material 
men,  a  city  contracting  with  a  person  to  grade 
a  street  ib  not  required  to  take  a  bond,  as  it  is 
only  required  to  do  so  where  the  work  to  be 
done  II  such  that,  if  done  for  an  individnal,  a 
Uen  would  attach  in  favor  of  laborers  and  oth- 
en,  and  no  lien  would  attach,  under  Oen.  St.  < 
16^  for  labor  performed  on  a  street  f or  an  !&• 
iivMnaL  Dnn£ar,  a  and  Soott,  J.,  dU- 
lenting. 

Appeal  from  superltH'  court,  Spokane  eoon- 
ty;  James  Z.  Moore,  Judge. 

Action  by  Charles  P.  Cloogh  and  Jay  P. 
Grarea,  copartners  as  Clough.  &  OraTe«i 
against  the  dty  of  Spokane.  From  a  j\sig- 
meat  for  defendantr  plalatifCs  appeal.  At- 
Irmed. 

Turner,  GraTes  &  McKlmrtry,  for  appel- 
lants. James  Dawson,  Corp.  CoonMl,  and 
Jones,  Belt  ft  Qulnn,  ftv  respondent 

ANDBBS,  J.  On  April  18.  1892,  the  firm 
of  Patcben  Bros,  entered  Into  a  contract 
with  the  dty  ot  Spokane,  by  which  they 
agreed  to  grrtb,  dear,  grade,  curb,  and  gnt> 
t«r  HUUard  etreet,  in  said  dty,  between  the 
wwth  line  of  Hprague  avenne  and  the  center 
Une  of  North  arenne,  accordlnR  to  the  es- 
tablished grade,  and  accordli^r  to  the  plans 
and  spedflcatlons  tbereftnr  on  file  with  the 
board  of  public  works,  and  by  which  the 
dty  agreed  to  pay  them  ttwefor  the  sum 
of  922,230.  In  accordance  with  the  pro^ 
■lona  of  an  act  of  the  legislature  approved 
Janoary  81, 1888,  (Laws  1887-88,  p.  IB;  1  Gen. 
St  H  241&-2117,)  the  dty  took  from  said 
Patchen  Bros,  a  bond  c«idItioned  to  pay 
laborerB,  mechanics,  material  men,  etc,  all 
Jnst  debts  due  to  them,  incurred  in  carry- 
ing on  Bald  work.  The  said  contractors  be- 
came Indebted  to  00  dlBerent  IndlTldnals 
for  labor  performed  by  them  on  said  street, 
whleh  debts  were  Incurred  by  said  contnict- 
<»■  In  carrytng  out  tnclr  agreement  with  the 
dty.  Tboee  eereral  debts  were  eridenci<d  by 
*tlme  chedn"  issned  by  the  contractors, 
apodfying  the  number  of  days'  labor  pov 
fanned  by,  and  the  amoont  due  to,  the  re* 
Vacttv*  pemna  to  wlimn  they  were  d^T- 


ered.  The  chedcs  and  the  aooonnta  nftt- 
sented  ther^y  were  assigned  to  the  |dal»> 
tlfTs,  and,  not  harlng  been  paid  by  add 
c(mtractors,  this  action  was  brou^t  agalait 
the  dty  to  reonTor  the  aggregate  amooot 
thereof.  It  is  alleged  In  the  complaint  that 
the  pretended  bond  given  by  the  contracton 
to  the  dty,  a  cc^y  .of  which  la  aet  out,  wm 
Invalid,  because  It  was  not  sutdi  a  Ixmd  ii 
the  statute  requires;  and  that,  evco  had  It 
been  such,  the  sureties  therein  mentioDed 
wwe  discharged  by  reason  of  the  action  ef 
the  defendant  and  said  Patchen  Broa.  In 
altering  their  said  contract  in  a  matezial  part 
thereof  (by  extending  time  of  performaocef 
aftffl*  Its  execution,  without  the  consent  of 
said  8uretieB»  and  that  the  said  saretfes  re- 
fused to  pay  anything,  on  account  ot  said 
bond,  to  the  plaintiffs.  To  the  omnplalLt 
the  defuidant  interposed  a  demnrrer,  which 
was  anetalned  by  the  court,  and,  p^alntUb 
electing  to  stand  uptm  tbdr  complaint  as 
filed,  Judgment  was  rendered  acalnat  Oen. 

The  appdlants,  aasnmlng  fliat  tbe  lav 
above  m«itI(Hted  la  appUcaUe  to  tbia  case^ 
earnestly  urge  that  the  respondent  dty  l» 
liable  In  this  action,  for  the  raaaons  0)  that 
tbe  bond  set  oat  In  Uie  compUUnt  la  noc 
swA  as  reunited  by  Uie  statute;   and  O 
that.  If  it  Is,  the  snretlea  are  rclrased 
reason  of  tiia  change  ot  the  amtract  brtwai 
it  aad  Patchen  Bros.  aDagBd  in  cam- 
plalal  These  pn^osUtona  are  alily  and 
forcibly  argoed  by  coanad  for  aMtrilsatt 
In  their  brief;  bat  If  the  poaltloa  of  tbe 
reapondent  that  the  statota  In  qnentkm  has 
no  api^Ueatlon  to  anch  eaaea  mm  tUa,  and 
that  the  dty  waa  not  ocnnpdlBa  or  iwinhed 
to  take  any  bond  at  aU  for  Its  pcutecUuB, 
be  tenable,  then  it  becomes  ImmatacSal.  so 
for  as  tbls  case  Is  concerned,  wfeettaer  or 
not  the  bond  Is  obn<HcloiiB  to  tb«  otadectteas 
urged  against  It;   for,  In  ttat  erant*  the 
judgment  of  the  lower  court  must  be  af- 
firmed.  We  wm  therefore  flrvt  direct  oar 
attentlott  to  this  vital  questloa.   The  sec- 
tion of  the  statute  (2415)  which  reQirties 
municipal  corporations  to  take  brads  frosn 
contractors  who  ondertAa  to  do  work  or 
make  ImprovemoitB  for  aoCh  eorpomtfooa. 
reads  as  ffiUowa:  "Whenerv  the  board  of 
county  comndsslonaa  ot  any  county  of  this 
state,  or  the  mayor  and  oommmi  comjcO  of 
any  Incorporated  dty  cr  town,  or  the  trfbunal 
transacting  the  business  of  any  mtinlc^ 
corporation  shall  contract  with  any  person 
oe  persons  to  do  any  work  of  any  <diaractff 
wUebt  If  performed  tot  an  Indlrldnal.  a 
right  of  Uen  would  exist  under  the  law, 
or  make  any  Improvement  for  such  coonty. 
Incorporated  <Aty  or  town  or  other  nnmic- 
Ipal  c(Hporatl(Hi,  such  board  ot  county-  cem- 
misaloners  or  mayor  and  common  oooncQ 
of  any  tacorporated  town  or  dty,  or  Izfbiinal 
transacting  the  business  of  any  otber  munic- 
ipal corporation,  shall  take  from  tbe  peraoa 
with  whom  such  contract  la  made,  a  good 
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wtttUtmt  boad  wWi*tw»  or  mm  niretlea* 
wba  thka  JnrttCy  u  ball  upon  arrest,  whlcb 
bond  ■ban  b*  ocndltUmed  that  soch  peraoB 
■ban  pay  all  laboren,  mechanics  and  mate- 
rial  nun.  and  p«noi»  who  shall  "Upply  sacta 
oontiactor  with  prorialoiia  or  gooda  of  any 
kind,  all  J  tut  dabta  doe  to  mch  persona  <ar 
to  any  person  to  irtKnn  any  part  of  ao^ 
work  is  glTOD,  Incured  In  ourying  on  such 
wnrk;  wUcb  bond  ataaU  be  filed  by  vuHi 
board  or  mayor  and  common  council  or- 
other  tribunal.  In  the  office  of  the  consty 
auditor  tai  the  eonnty  wba«  aucb  work  is  to 
be  performed  or  improTement  made."  It 
be  seen  from  an  inspection  at  thla  seetkrn 
that  the  liability  of  the  city  deoends  191m 
the  question  whether  the  leglshiture  tatand- 
ed  to  require  monlclpal  cwpraationB  to  tal» 
bonds  for  the  bttteflt  of  laborers,  mechanica, 
and  material  men  from  contractors  who 
agree  to  make  Improvements  for  them,  in 
cases  where  no  lien  wotdd  exist  noxiet  the 
law  If  such  persons  had  performed  labor 
or  furnished  material  to  an  Indiirtdual  mak- 
ing such  improvements.  It  Is  insisted  by 
the  learned  counsel  for  the  appellants  that 
the  language  used  by  the  legislatore  Is  So 
plain  and  unambiguous  tliat  It  admits  of 
no  other  than  a  literal  intn-pretatton,  and, 
so  intaiweted,  required  the  dty,  in  this  In- 
stance, to  take  SQcb  a  bond  as  the  statute 
prescribes;  and  that,  having  fidled  to  do  so, 
an  original  llaMltty  arose  from  It  to  the 
laborers  by  force  of  section  2416.  On  the 
othw  hand,  It  is  contended  that  the  object 
and  purpose  of  the  legislature  In  enacting  the 
statute  was  to  place  persons  performinjr 
labor  inuring  to  the  lieneflt  of  public  cor- 
pOTatlons  on  the  same  footing,  as  far  as 
possible,  vrith  those  performing  like  services 
for  individuals,  and  that  this  object  and 
purpose  is  fairly  expressed  by  the  language 
employed.  And  we  are  inclined  to  adopt 
this  view,  for  It  Is  evident  that  the  law- 
makers had  in  mind  the  general  lien  law, 
and  undertook  to  enact  a  new  and  equally 
liberal  statute  In  favor  of  those  persons 
who  could  not  claim  the  benefit  of  existing 
laws  by  reasOT  of  the  public  character 
of  the  structures  or  Improvements  upon 
which  they  might  perform  labor  or  for 
which  they  might  furnish  material.  There 
can  be  no  doubt  that  the  legislature  have 
unmistakably  declared  that  municipalities 
shall  take  bonds  whenever  they  shall  con- 
tract with  any  person  or  persons  to  do  any 
work  of  any  character,  "which.  If  performed 
for  an  individual,  a  right  of  Hen  would  ex- 
ist under  the  law;*'  but  it  Is  strongly  urged 
on  behalf  of  appellants  that  when  they 
"teake  any  improvement"  a  bond  should  be 
taken,  whether  a  lien  would  or  would  not 
exist  under  the  law,  if  the  labor  performed 
thereon  were  done  t(x  an  individual.  In 
other  words,  the  contention  is  that  the 
clause,  "or  make  any  improvement,"  Is  not 
4|iiaUfled  or  limited  by  the  clause,  "which. 


If  pcrAvmed  -far  att'lnlMdiial,' a<rtgkt''Ot 
lien  woald  exist  nnder  tbe-law,"  b«t  refeo* 
to  a  distinct  clans  of  employment  for  whicfc 
mnnldpalltles  ninst,  at  their  peril,  take  such 
a  bond  OS  the  statute  prescribes.  We  thtaik, 
however,  that  It  snffldoilly  appears  from  a 
consideration  of  the  object  and  purpose  of 
the  enactment,  the  evil  to  be  remedied,  and 
the  language  used,  that  the  fr&mers  of  the 
law  Intended  to  require  bonds  only  In  easea 
where  a  liea  would  attadi  nnder  the  law 
If  the  labw  were  pCTfocmed  or  tbit  material 
furnished  for  an  IndlTldaal;  and,  as  no 
one  -conld  have  a  lien  under  the  law  (sectloo 
1668.  Gen.  St)  for  labor  performed  upon  a 
street  for  an  Indtrldnal,  It  follows  that  sec- 
tion 2415  Is  not  applicable  to  a  Btreet-gradinf 
contract,  and  that  no  b<md  tnm  the  omtracfr 
on  was  necessary.  l*e  Jndcmoit  of  tiie 
lower  court  la  affirmed. 

HOTT  and  Sni^BS,  JJ.,  concur. 

DUNBAB,  a  J.  I  agree  with  the  con- 
atmctlon  of  the  statute  contended  for  by 
appellants,  and  therefore  dissent 

(Nov.  24.  1898.) 
SCOTT,  J.,  (dissenting.)  The  construction 
of  the  statute  aforesaid  Is  attended  with 
some  degree  of  difficulty.  Under  the  one 
adopted,  the  words,  "or  make  any  improve- 
ment" would  seem  to  serve  no  purpose.  On 
the  other  hand,  if  these  words  were  to  be 
givMi  force,  the  prior  clause  would  proba- 
bly be  useless,  as  It  would  be  hard  to  cour- 
eeive  of  any  work  performed  for  an  Indi- 
vidual for  which  a  right  of  Uen  exists  which 
would  not  come  under  the  designatlCHi  of 
"improvement;"  consequently  one  or  the  oth- 
er of  said  clauses  Is  apparently  useless.  But 
even  under  the  construction  adopted  by  the 
majority,  I  thhik  work  of  the  character  of 
that  In  question  should  be  held  to  be  within  its 
provisions.  The  statute  (section  1664,  Gen. 
St)  provides  that  "any  person  who,  at  the 
request  of  the  owner  of  any  lot  In  any  in- 
corporated city  or  town,  grades,  fills  In,  or 
otherwise  improves  the  same  or  the  street 
In  frmit  of  or  adjoining  the  same,  has  a  Hen 
upon  such  lot  for  his  work  done  and  ma- 
terials furnished.'*  Now,  under  such  circum- 
stances a  right  of  lien  does  exist  for  work 
performed  In  grading  a  street  It  Is  true 
the  Hen  does  not  attach  upon  the  street^t 
would  be  Impracticable  for  the  law  to  give 
this,— but  It  provides  where  such  grading  is 
done  at  the  instance  of  au  adjoining  owner, 
that  the  lien  shall  obtain  upon  bis  adjoining 
land.  The  law  went  as  far  as  it  could  go 
in  the  way  of  giving  a  Hen,  and  as  there 
may  be  a  lien  In  such  cases  for  work  per- 
formed In  the  grading  of  a  street,  the  sub- 
stituted right  should  obtain  in  all  cases  where 
the  work  is  performed  under  a  contract  with 
the  municipal  authorities,  and  where  the 
law  provides  In  effect  that  the  bond  shall 
take  the  place  of  the  pn^erty.   There  car- 
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tiJnlf  mmld  be  no  food  reason  for  drmwlnff 
taxj  dlstinctloik  In  sncli  matters  witb  regard 
to  improTemcnta  nndertaken  by  a  corpora- 
tion, for  by  reqairlns  a  bond  to  be  taken  all 
dlfflcolty  aa  to  glTlng  <a  enfindnc  Uens  la 
remored. 

This  law  \B  In  Its  nature  remedial,  and 
abonld  be  liberally  construed  as  to  embracing 
work  or  classes  of  work  within  Its  operation. 
In  fact,  the  general  tendency  wltb  reference 
to  Hen  laws  as  affecting  indlTiduals  la  to 
enlarge  them,  and  to  make  them  operative 
wherever  practicable;  and  It  seems  reason- 
able that  the  legislature  in  this  Instance,  by 
adding  the  additional  (danse,  "or  make  any 
ImproTement,"  was  desirous  of  extendi!^  Its 
operation.  But  be  this  as  It  may.  It  strikes 
me  that  this  particular  work  was  fairly  In- 
truded within  said  statute  under  the  con- 
struction given  It  by  the  majority.  I  also 
think  the  other  points  raised  should  be  de- 
termined In  favor  of  the  appellants,  and  the 
judgment  reversed. 


LONG      BILLINGS  et  al. 
(Stq^reme  Court  of  WashlDgt<Hi.  Nov.  15, 1898.) 

COHSTITGTIOSAL  LaW— EMINENT  DOMAIN— WiT 
OF  NECS8SITT — APPEAL — RECORD. 

L  CohbL  art  1,  I  16,  sutliorizing  the  tak- 
ing of  lands  for  private  ways  of  necessitr.  Is  not 
ulf-ezecutiiig,  and  before  a  persoa  can  main- 
tein  a  proceeding  to  have  land  of  a  person,  not 
his  grantor,  condemned  for  a  private  way  of  ne- 
cessity, the  le^slatnre  must  define  what  are  to 
be  private  ways  of  neceaaitv.  aathoriie  persons 
to  apply  for  them,  and  prescribe  the  method  by 
whldi  the  necessary  land  is  to  be  taken. 

2.  Thou^  an  application  for  designation  of 
a  way  of  necessity  as  a  common-law  right  would 
be  an  equitable  proceeding,  so  that  the  entire 
record  on  an  appeal  taken  m  April,  1893,  would 
have  to  be  brought  up,  a  proceeding  to  appro- 
priate a  private  way  of  necessity,  not  anthor- 
used  by  we  common  law,  is  a  condemnation 
woceeding,  and  no  more  of  the  record  need  be 
brought  up  than  In  ordinary  civil  actions. 

3.  Where  the  only  ^ror  assigned  is  upon  a 
Judgment  of  dismissal,  being  substantially  the 
snstaizdng  of  a  demurrer  to  the  comidaiDt»no  ex- 
ception Is  necessary,  as  the  deddon  b  apparent 
upon  the  record.  ■ 

4.  Where  an  ezceptlon  to  the  dismissal  of 
an  action  was  noted  and  signed  by  tbe  judge, 
being  made  a  part  ot  the  order  of  dismissal,  no 
UU  w  ezcepttons  is  necessary. 

Appeal  from  superior  court,  ^nrston  ooun- 
ty;  Mason  Irwin,  Judge. 

Proceeding  by  J.  T.  hong  against  O.  A. 
BlUings  and  others  to  appropriate  a  private 
way  of  neoes^ty.  Fnnn  a  Judgment  <tf  dis- 
missal, plaintiff  appeals.  Affirmed. 

Geo.  W.  tyl&r,  for  appellant  Sklllman  & 
Agnew  and  Robinson  &  Unn.  for  respond- 
ents. 

STIIjES,  J.  An  application  to  a  court  for 
the  deslguatlon  of  a  way  of  necessity  as  a 
common-law  right  would  be  an  equitable  pro- 
ceeding, and  on  an  appeal  In  such  a  case 
taken  lir  April.  1803,  the  entire  record  must 
have  been  brought  up,  as  in  other  equity 


osses.  Bnt  the  matter  beAr«  m  is  not  mA 

an  appllcatlcm,  but  rather  a  qpedal  proosMl- 
Ing  to  appropriate  a  "private  way  at  necss- 
sity,"  as  the  term  Is  used  In  the  cmstltntko. 
In  other  words,  it  Is  a  condemnation  proceed- 
ing. In  Budi  cases,  no  more  ot  the  reoofd 
need  be  brought  up  than  in  wdlnarx  cM 
actions.  Code  Proc.  1 1428. 

In  this  case,  there  was  no  necessity  for  a  bffl 
of  exceptions  to  be  settled  and  signed.  Tbs 
only  errw  assigned  was  upon  tbe  Judgment  ot 
dlsmissaL  The  dedslcm  of  tiie  snperiiv  omr 
was  snbstanUally  the  sustaining  a  de- 
murrer to  the  complaint,  whl<di  wu  made  ap- 
par^t  upon  the  record,  and  no  excepGsm. 
was  necessary.  Id.  |  89&  Moreover,  an  ex- 
ception was  noted  and  signed  by  tlie  ii^gt. 
bc4ng  made  a  part  ct  the  <ndw  <^  dhimlwsi 
Tbe  respcmdenttf  motiim  to  dismlas  niMt 
therefore  be  denied. 

Appellant  prooured  a  lease  oC  S  acres  iri 
land  to  be  used  as  a  stone  quarry.  This  land 
lay  along  the  south  side  of  a  OO-acre  tract  ot 
laud  belonging  to  a  tiilrd  party,  throagb 
wbl(^  ran  the  track  of  the  Nortbem  Padfte 
Railroad  Company,  sevmd  hundred  feet 
away.  Appellant  alleged  that  after  he  re- 
ceived bis  lease  he  entered  into  negotlaticns 
with  the  owner  of  this  latter  tract  for  a  wiy 
over  It  to  the  railroad  trade,  and  bad  bees 
orally  promised  a  right  of  way,  wboi  the  n- 
spondeuts,  one  of  wbmn  was  bis  lessor,  tn- 
terf^ed,  and  purchased  tbe  entire  OOaoe 
tract,  snd  reused  him  a  crossing  upon  asy 
terms.  Tbe  allegatl<ms  show  tbe  iHscticsI 
necessity  for  a  way  across  tbe  particnlir 
tract  of  land.  Tbe  right  to  a  way  <tf  neces- 
sity arose  at  commtm  law  whm  tbe  owna- 
Bold  land  to  another,  which  was  cat  off  Ihai 
necessary  access  to  a  Ughway  by  otber  land 
at  the  time  owned  by  the  granted'.  In  sodi 
a  case  the  purchaser's  right  was  to  have  a 
way  designated  wltbont  any  oompenaatlMi  to 
the  owner.  But,  wh^  the  pnrcbaaer  fbund 
himself  thus  cut  off  by  lands  not  tbe  pnv- 
erty  ot  bis  grantor,  his  remedy  was  by 
means  of  a  public  road  only;  and  *t*iy  pob- 
11c  road  could  be  opened  only  throat  tbe 
proper  authorities  having  such  matttts  with- 
in their  Jurisdiction,  throu^  cmidemnadcn 
proceedings,  since  private  lands  coold  not  te 
taken  for  private  purpoaea.    In  on 

constitution,  however,  there  Is  autbority  for 
tbe  taking  of  lands  tor  "private  ways  of  n^ 
ccsslty,"  (article  1,  f  16,)  and  it  la  of  this 
authority  that  appelant  sought  to  take  ad- 
vantage. Hils  authority  Is  contained  in  & 
sectltm  which  is  wh<^  devoted  to  iwohibh 
tlon  against  the  Invasion  private  rl^ti 
of  property,  and  can  be  regarded  in  no  high- 
er light  than  as  a  permission  to  tbe  I^is- 
latiu^  to  provide  for  the  taking  of  private 
lands  for  these  merely  private  roads.  It  li 
not  a  self -executing  provislcm,  whl<di  opentes 
to  confer  the  right  to  have  sudi  a  way  laid 
out  upon  any  person.  Before  any  snt^  rl^t 
can  arise,  the  legislature  must  define  what 
are  to  be  "private  ways  ct  neoeestty.**  antlM«> 
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M  penons  to  apply  fbr  tbem,  anfl  preacrtbe 
Ate  method  l^^  wbldi  the  necessary  land  Is 
»  be  taken.  TnoomtL  r.  Stats^  4  Wasb.  64, 
to  Pa&  847.  Tbe  court  bdow  taarliiff  dl>- 
Msed  of  tbe  caw  In  aocwdance  with  the 
riews  hen  oiprossefl,  t2ie  Judgment  Is  sf- 
irmed. 

DUNBAR,  a  J.,  and  SOOOTF  and  ANDOBS, 
IT.,  ocucnr. 

HOTT,  J.  I  conenr  In  the  result 


raiNlONOS  T.  TAGOMA  RAILWAY  *  MO- 
TOB CO. 

Snpreme  Court  of  WashiiiKtoii.  Nov.  IB,  1883.) 

IaBTMB  and  SBRVJLKT— NBOLieBKCB — DAKaBKOVB 

Premises — Coxtkibutort  Nboliobncb. 

1.  A  cable  railway  compaDy,  In  coostruct- 
Iff  Its  power  hoase  so  that  tne  doorway  throagh 
rnich  can  are  takoi  out  is  only  a  few  Inchee 
rider  than  the  cars,  and  the  track  on  which 
bey  are  mn  oot  Is  on  a  slight  up  grade,  and  is 
pen  between  the  tracks,  so  that  employes,  in 
nshing  a  car  ont,  have  to  puah  on  the  side,  and 
ash  rapidly  until  they  reach  the  doorway,  and 
ben  let  go  and  catch  it  again  after  It  has  paae- 
d  through  the  doorway,  u  not  guilty  of  negll- 
enee  which  will  render  it  liable  to  an  employe 
rho,  by  failing  to  let  go  in  time.  Is  caught  be* 
ween  the  side  of  the  dofffwsy  and  e  car,  oi 
bere  is  oo  hidden  danger. 

2.  Under  such  dreumatances,  an  Muploye 
rbo,  Instead  letting  go  a  car  en  reaching  the 
oorway,  attempts  to  pass  through  tbe  space 
etween  the  side  of  the  doorwaj  and  the  car, 
rfaich  Is  only  8^  Inches,  where  there  Is  noth- 
ig  to  prevent  his  seeing  the  danger,  is  guilty  of 
ontributorr  ne^igoice. 

3.  The  doctrine  that  a  serrant  has  a  right 
>  assume  that  his  master  has  furnished  him  a 
afe  place  in  which  to  work,  does  not  apply 
rhere  dangers  are  aK>ar«it. 

Appeal  from  superior  court,  Pierce  county; 
^lUlam  H.  Prltchard.  Judge. 

Action  by  George  A  Jennings  against  the 
^coma  Railway  &  Motor  Company,  From 

judgment  for  plaintlfl,  defmdant  appeals, 
^erased. 

Growls  &  SoBlTant  for  appeUant.  O'Brien 
:  Roborteon,  for  respondent 

DUNBAB,  O.  J.  This  Is  an  actl<m  for  dam- 
gee,  brooght  1^  the  respondent  George  A 
ennlngs,  as  [daintia,  against  tbe  Taeoma 
[allwar  &  Motor  Company,  In  the  dty  of 
■acoma.  Reep<H)dent,  at  the  time  of  the  acoi- 
ent  which  caused  his  Injury,  was  wortdng 
jT  appellant  as  a  condnctcw.  On  the  12th 
ay  of  Norember,  1891,  while  engaged  In  the 
aty  of  condoetor  on  what  is  known  as  the 
damniT"  or  "grip"  ear,  he  went  Into  the 
<yvnt  bonae  of  tbe  company  to  push  a  trail 
■r  from  the  power  house  out  and  along 
he  tnuk  which  went  through  the  doorway, 
■his  car,  after  being  padied  out  van  to  be 
ttached  to  tbe  dummy  car,  and  run  along 
tie  line  of  tbe  cable  railway.  There  was  no 
ray  to  attach  the  power  to  tbe  trail  car  to 
et  It  oat  of  the  power  bouse,  and  it  had  to 


alwaya  be  poshed  ont  by  hand.  According  to 
respondent's  teetlmony,  t3ie  track  ontward 
was  <m  a  slightly  upward  Indlne,  and  It  had 
to  be  pushed  rapidly  to  force  It  far  enough 
on  the  curved  trade  to  attacSt  it  to  the  dum- 
my. Tbe  Ooonvaj  was  about  8  feet  1  tnch 
In  wldtfa,  and  the  car  which  waa  pushed  out 
was  about  7%  feet  In  wtdtii^  so  that  It  would 
be  seen  that  there  was  only  about  Inches 
oa  each  side  between  the  car  and  the  walla 
of  the  do<nway,  or  pier,  which  waa  about  8 
feet  wide.  There  was  an  open  space  under 
tiie  trade  ao  that  the  car  had  to  be  pushed 
ont  by  taking  hold  of  the  side  of  It;  and  a 
idank  was  ran  along  the  side  for  Uie  men  to 
stand  on  while  they  were  pushing  It  The 
wual  practice  of  the  men  was  to  push  the 
car  as  rapidly  as  possible  until  they  came  to 
this  pier,  and  then  let  go,  jhub  anmnd  the 
pier,  and  seise  the  car  again  an  the  other 
dde.  Hie  respcmdent  had  been  In  the  em- 
ploy of  the  company  for  flve  iajB  as  ctm- 
ductor,  but  this  waa  the  flrat  day  he  had  been 
on  that  lln^  and  the  first  d^  he  had  at- 
tempted to  run  out  tlie  trail  ear.  In  pushing 
it  ont  he  todc  hold  of  one  of  the  nprl^^ts 
im  flte  aide  of  the  car,  and  In  pushing  fftllsd 
to  let  go  when  be  came  to  tbe  dowwaj,  and 
was  caught  tbe  car  and  the  walls  of  the 
pier,  and  waa  bad^  Injured.  He  brought 
this  action  for  damages  against  the  company, 
setting  up  the  facts,  alleging  negligence  of 
the  company  in  the  construction  of  Its  track 
and  in  not  notifying  him  of  the  dangor;  al- 
leging his  daouigeB  to  be  $15,000.  The  com- 
pany anawered,  denying  negligence  on  their 
part  and  alleged  oontributwy  negligence  on 
the  part  of  plaintiff.  On  the  conduslon  of 
plalntUFs  testimony  the  appeOant  moved  the 
court  fi»  a  nonsuit  which  motion  was  de- 
nied, and  duly  excepted  to.  The  trial  was 
thai  had,  which  resolted  In  a  rerdlct  In  fii- 
Tor  of  philntlff  fbr  |2,SO0;  and  a  motion  fbr 
a  new  trial  was  made  and  refused,  and  the 
appelant  brings  the  ease  here  for  review. 

For  the  purpose  at  tUs  case  we  need  go 
no  further  than  to  examine  the  testimony  of 
the  respondent,  for  It  is  a  weU-setOed  prin- 
dide  of  law  that  n^^igraice  is  a  mixed  qnes- 
tkm  of  law  and  fsct  There  are  certain  acts 
whldi  the  law  declares  to  be  ne^lgent. 
Oliese  are  questions  of  law  for  the  court  to 
pronounce  upon.  Whether  the  commlSBlon  of 
these  certain  acta  is  provm  ia  a  question  of 
fiict  for  tbe  jury  to  determine,  and  the  same 
thing  may  be  said  of  failure  to  do  certain 
things  or  to  perform  certain  duties  which 
the  law  imposes.  Taking  the  testimony  of 
the  respondent  to  be  lltenUly  true,  we  fail  to 
find  anything  that  Indicates  negligence  on  the 
part  of  the  defendant  The  plan  of  Its  poww 
house  may  not  have  been  the  best  that  could 
have  been  devised,  but  it  was  the  idan  which 
they  saw  fit  to  adopt;  and  so  long  aa  It 
conld  mislead  no  one,  and  there  were  no 
lurking  hidden  dangos,  but  everytlilng  about 
It  was  open  and  transparent  th^  had  a  ri^t 
to  adopt  It  It  la  daimed  by  the  reqmndoit 
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-Uiftt  the  role  tbftt  whwe  a  snraat  ent»8  up- 
on employment  "be  aMomes  the  usual  risk 
And  perils  of  the  aervlce,"  as  applied  to  the 
facts  of  this  case,  stlU  gare  the  re^wndent 
the  right  to  assxuoe  that  the  master  had  for- 
nished  him  a  safe  and  convcaUent  place  In 
which  to  perform  the  savlces  required  of 
him.  That  proposition  IS  no  doubt  correct, 
bat  the  assumption  cannot  be  relied  npon  aft- 
-er  actual  knowledge  to  the  contrary  Is  brought 
home  to  the  mind  of  the  servant  The  as- 
sumption will  control  only  where  the  dan^ 
is  not  apparent  No  sane  man  Is  expected  to 
act  on  an  nsmimptlon  which  he  knows  to  be 
false.  It  la  a  man's  duty  to  «erclse  common 
sense  whw  In  the  employment  of  a  master 
as  well  ss  any  other  time.  The  master  has  a 
right  to  rely  upon  the  serrant  doing  this.  It 
Is  contended  by  the  respondent  that  the  com- 
pany ought  to  hare  notified  talm  of  this  dan 
ger.  We  think  the  company  had  a  right  to 
presume  that  no  caution  was  necessary  to  a 
parson  of  ordinary  pmdeace  and  InteUlgence; 
that  it  Is  not  a  reasonable  supposition  that 
any  man  of  ordinary  she  will  attempt  to 
force  himself  through  a  space  3^  Incfaes  in 
width  between  a  moving  car  and  a  brick 
wall.  The  company  had  a  right  to  suppose 
that  the  smallest  iina^nable  modicum  of  pru- 
•dence  would  suggest  to  the  man  to  let  go 
when  he  came  to  the  walL  If  the  space  had 
been  wldor  at  the  entrance,  and  had  narrow- 
ed  OS  it  progressed,  or  anything  about  it  had 
been  hidden  or  concealed.  It  wuvld  have  beok 
different  bat  nu^  was  not  the  caw.  It  was 
in  open  daylight,  at  noon  tlma  It  show- 
ed npon  Its  face  the  utter  folly  of  such  an 
attempt  Had  the  space  been  10  or  12  or  14 
Inches,  a  .  man  might  readily  have  beoa  de- 
•celved,  and  have  bew  led  Into  tronUe;  but 
under  the  clrcttmstances  of  this  case,  where 
the  respondent  says  be  saw  the  sltnatlon, 
ttiat  he  was  directed  by  no  sup^or  in  the 
*  execution  of  the  work,  but  that  he  simply  did 
not  notice  what  he  was  doing,  we  are  forced 
to  conclude  that  he  was  guilty  of  gross  n^- 
gence,  and  that  it  would  be  InequitaUe  to 
bold  his  employers  reepcmslble  for  his  heed- 
lessness and  negligent  acta  The  Judgment 
will  therefore,  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  grant  the  non- 
cult  askad  for      the  appelant 

ANDBBS,  HOTT,  SOOTT,  and  8TILB8, 
coocnr. 


STATD  T.  WAIiTSlBS.1 

(Snprone  Gonrt  of  Washington.  Nov. 

1803.) 

IXPBAOHTTO  WiTN BASES— LaRCSNT—INBTBOCTIONB  | 

— AesnMPTioK  OP  Facts —CoBMBHTHCO  0!C  Bvi-  i 
DBscB  —  PoesFsaioN  ov  Stolsr  Profbrtt  as 
Etjssncs  of  Gcilt.  I 

1.  As  a  fonndation  for  lmpea<diment  wft*  ' 
ness  was  asked  If  he  made  certalo  statements  ' 
to  V.  at  a  specified  place  'last  July,"  which  he  ' 
denied.   Bad,  that  the  time  was  sufficiently 

*  For  dissenting  opinion,  tss  84  Pas.  Re^  109S. 


definite  to  rsndcr  admisdbte  V/s  tottM;  u 

to  the  statemokts. 

2.  Defendant  and  Q.  were  durited  w?a 
larceny,  and  on  a  separate  trial  of  defendut  b 
the  theary  that  he  assisted  O.  in  the^eairi!* 
JiUT  was  iDBtrocted  that  if  i^^rf—Miat  ~<ni 
not  assisting  Id  the  th^  of  the  boras  sas 
by  Q.,  then  be  would  not  be  sidKr  u  diep: 
simply  by  assIstlDg  6.  in  shippmg  tne  Imsant 
of  the  country."  Hdd  aroneoiis,  as  it  tmsti 
the  guilt  of  which  wu  one  of  tbe  imm 
OD  trial. 

3.  On  a  crimloal  trial  the  jory  wu  intrvt- 
ed  that  if,  prior  to  the  oommisrioo  of  the  oiz! 
alleged,  defendant  had  always  bone  i  pn 
reputation,  that  Is  a  ftxA  to  be  eonaidmd  h  it 

termininK  whether  or  not  the  witnessa  *^ 
have  testified  to  facts  tending  to  erimhuak^ 
have  testified  tmthfally.  Sad  enoneom,  b  » 
Burning  the  ezistence  of  criminating  eridetoe. 

4.  The  possession  of  rec»itly  stnla  pn^ 
erty  may  or  may  not  be  a  criminatins  iiz.'o- 
stance,  and  whether  It  is  or  not  dependi  191: 
the  facts  connected  with  wnch.  possessioa. 

Appeal  from  snperlor  court  Uneob  cm 
ty;  Wallace  Mount  Judge. 

Thomas  Walters  was  coQvlcted  el  Ivcer 
and  appeals.  Rerersed. 

N.  T.  Caton  and  G.  S.  Vowhees,  9a& 
Voorl^ees  &  Stephens,  ot  coonad,)  for  1^ 
lant   J.  W.  Merrftt.  for  the  State. 

ANDEIRS,  J.    On  the  trial  of  an  Infonc-  < 
tlon  charging  the  def^idant  and  ose  Gexp.  \ 
Gibbons  with  the  crime  of  hwse  smm 
the  defendant,  having  been  separately  tiifl 
was  omvlcted,  and  sratenoed  to  iiBpn>><: 
ment  In  the  statu  penlteatlary  for  tbe  lir= 
of  five  years.    He  brings  the  cause  t»  ib 
court  for  review  upon  exceptions  nsartd 
and  errors  assigned.    The  alleged  erras  re- 
late mainly  to  tbe  Instructions  gives  I7  fii* 
court  to  th,c  Jury,  but  objection  is  made 
the  decision  of  the  court  In  ovemUnx  if- 
pellant'B  objection  to  the  erldeme  ot  w 
Vent  offered  tor  the  purpose  of  Iinpadii:^ 
WlUIam  Johnson,  on  the  ground  ttui  l- 
proper  f oimdation  had  been  laid  for  tk  ii 
troductlon  of  such  testlmcmy.  Wha  is&^ 
son  was  on  the  witness  stand  he  wu 
if  he  rememb^vd  bavlng  a  cwTtfsatks 
with  Mr.  Vent  down  In  what  Is  known  u 
Jim  Campbell's  saloon  last  July,  in  reftrem 
to  this  case;  and  If  he  did  not  tten  tcik- 
certaln  statements,  which  connsd  for  A-  1 
state  repeated,  and  which  the  yritium  dr-  | 
nled  that  he  made^    Subsequently  Vent  «i> 
called  as  a  witness,  and  Intnrogited  «i 
what  Johnson  si^  In  0>fi  convmatioa  1!- 
luded  to.    The  court  permitted  the  wftw* 
over  appellant's  objection,  to  detail  ccXs 
statements  which  be  testified  Johosoo  m> 
to  falm  at  this  saloon,  and  wtaldt  werr 
Btantlally  the  same  statements  that  loti- 
son  denied  having  made.    It  Is  dalinrf  « 
behalf  of  the  appellant  that  "tfmc.  [*« 
and  circumstance"  were  by  no  metw  Ki 
flclently  Indicated  In  the  qnestloo  propwEl- 
ed  to  Jobnaon  to  Justify  the  admiaffleii 
the  testimony  given.   While  the  panlnfii: 
circumstances  and  the  etact  time  of 
stipposed  convocation  were  not  dSfi  " 
the  attention  of  the  wttneas  on  bis  atef^^- 
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amloatlon.  still  we  think,  his  atteatioii  most 
have  been  so  directed  to  the  partlcnlar  state- 
ments In  regard  to  wbic^  he  was.  Interro- 
gated  that  he  was  In  no  way  prejodtced 
or  harmed  by  the  ruling  of  the  conrt  The 
record  shows  that  the  objection  made  by  the 
defendant  at  the  trial  was  that  the  time  of 
the  alleged  conversation  was  not  sufficiently 
specified,  not  that  the  "place  and  clrcum- 
Htance"  were  not  designated.  It  may  be 
that  the  exact  hour  or  day  of  the  week  or 
month  was  unknown,  yet  the  court  would 
not  have  been  Justified,  under  such  clrcum- 
Btances,  In  rejecting  the  testlnHmy  on  tliat 
ground  alone. 

We  now  come  to  the  consideration  of  those 
portlcms  of  the  court's  charge  to  th^  Jury 
which  appellant  claims  were  erroneous,  and 
which  legally  entitle  him  to  a  new  trial. 
While  attempting  to  convey  to  the  minds  of 
the  Jury  that  It  was  not  necessary  to  prove 
that  a  crime  was  committed  on  the  exaxii 
day  alleged  In  the  Information,  but  that  tbje 
proof  of  any  time  within  the  statute  of  lim- 
itations would  be  sufficient,  the  trial  Judge 
remarked  that  "It  Is  only  necessary  to  al- 
lege the  date  in  order  to  identify  the  crime." 
The  objection  made  to  this  language  is  that 
the  court  thereby  assumed,  and  so  told  the 
Jury,  that  a  crime  had  been  committed.  The 
remark  was  a  general  one,  and  no  dovbt 
was  not  iutended  by  the  Judge  as  an  ex- 
pression of  bis  opinion  upm  the  weight  or 
effect  of  the  evidence  In  the  case  before  htm. 
Nor  do  we  think  the  Jury  could  hare  under- 
stood the  court  as  -saying  or  intending  to 
say  that  the  crime  charged  in  the  Informa- 
tion, or  any  crime,  had  been  committed. 
While  the  expression  was  perhaps  not  as 
apt  as  it  might  have  been,  the  Idea  evident- 
ly  int^ided  to  be  conveyed  was  that  It  waa 
only  necessary  to  allege  a  date  In  an  In- 
f(H*matlon  In  order  to  show  that  the  acts 
constituting  the  crime,  as  therein  set  forte, 
were  done  at  some  time  wltblJi  the  statute 
of  limitations,  and  thus  to  "identify"  the 
crime  charged  as  one  for  wlilch  the  accused 
might  be  legally  tried. 

The  following  instmctiQn  Is  also  complain- 
ed of  by  the  appeUant:  "But  if  the  de> 
fendant  was  not  guilty,  and  If  yon  find  from 
the  testimony  that  be  was  not  assisting  In 
the  theft  of  the  horses  stolen  by  CHbbons, 
th.en  he  would  not  be  guilty  of  tbe  offense 
charged  in  the  Information  simply  by  rea- 
son of  bis  assisting  Oibbons  in  shipping  the 
h<M*se8  out  of  the  country."  It  appears  by 
the  testimony  of  Olbbons  that  he  himself 
had  been  convicted  of  the  theft  of  the  horses, 
and  that  the  appelant  was  likewise  con- 
cerned in  the  larceny,  and  assisted  him,  Olb- 
bons, In  shipping  the  stolen  horses  to  the 
state  of  IlUnois;  but  it  also  appears  that 
Gibbons  admitted  on  cross-examination  that 
while  testifying  In  his  own  behalf  on  bis 
trial  fca"  stealing  these  same  horses  he  then 
swore,  in  substance,  that  appellant  liad  noth- 
ing to  do  with  the  larecoiy,  bm  that  what  ' 


he  then  testified  to  was  not  trae;   It  It  wft« 

necessary,  in  orda-  to  detemdiw  the  gnOt 
of  the  defenctant,  to  show  that  Gibbons  stole 
th^  horses,  and  that  the  defendant  merely 
asiBteted  ^Im  In  some  way  In  so  doing,<-ftnd 
that  seems  to  have  been  the  theory  ct  the 
prosecution,— then  It  was  Improper  fw  the 
court  to  say  to  the  Jury,  directly  or  Indirect- 
ly, that  Gibbons  stole  the  horses  In  contro- 
v«sy,  or  that  the  defendant  assisted  him  in 
sldppfng  them  out  of  the  country.  The  lan- 
guage of  the  learned  judge  shows  that  he 
assumed  as  proven  tbe  existence  of  facts 
which  It  was  tbe  exclusive  province  of  tbe 
jury  to  determine  from  the  testimony  adr 
duced  before  them,  and  this,  we  think,  was 
«Tor. 

The  court,  in  its  charge  to  tl^  Jury,  also 
said:  "In  this  case,  If  you  believe  from  the 
evidence  that  prlcur  to  the  commlssicm  of  tbe 
crime  alleged  in  tbe  information  the  ddient^ 
ant  had  alwf^s  bwne  a  good  reputatlMi, 
good  character  for  honesty  among  his  neighs 
bors  in  tiie  neighborhood  where  he  llred, 
then  this  is  a  fact  proper  to  be  coosidered 
by  yon  in  determining  whether  or  not  the 
witnesses  who  have  testified  to  facts  tend* 
lug  to  criminate  him  hare  been  mlstakisi!^' 
or  have  teatified  falsely  or  truthfully." 
Here  again  the  learned  Judge  Invaded  the 
province  of  the  Jury,  and  commented  on  the 
facts  of  the  case  sufficiently  to  convey  to 
their  minds  that,  In.  his  opinion,  witnesses 
had  testUlcd  to  facts  tending  to  criminate 
tbe  defendant  In  our  judgment,  this  state- 
ment was  not  only  TlolatLve  of  the  constt- 
ttttlonal  provision  that  "judges  shall  not 
charge  juries  with  respect  to  matters  of  f attt, 
nor  comment  thereon,  but  shall  declare  tbe- 
law,"  (section  16,  art.  4,  Const,)  but  may 
b^Te  been  highly  prejudicial  to  the  delScndT. 
ant  It  Is  doubtless  true  that  In  Jnrisdlc^ 
tloDS  where  the  Judges  are  permitted  to  state) 
the  facts  and  to  sum  up  the  evidence  such 
imtructlons  as  that  now  under  consldera- 
tlon  would  not  be  deemed  erroneous,  but 
where  the  "supreme  law"  declares  that 
Judges  shall  not  charge  Juries  with  respect 
to  matters  of  fact,  nor  even  comment  there- 
on, the  rule  must  be  different.  It  Is  not  the 
quantum  of  any  partlcnlar  comment,  but 
all  comment  wl^tever,  that  Is  inhibited  by 
the  constitution;  and  therefore  courts  should 
be  extremely  careful  to  confine  thdr  Instruc- 
tions solely  to  declaring  the  law.  All  re- 
marks and  observations  as  to  the  facts  be- 
fore the  Jury  are  positively  prohibited,  and 
if  any  such  are  made  the  Judgment  will  be 
reversed,  unless  the  appellate  conrt  can  see 
that  the  accused  was  In  no  wise  prejudiced 
thereby. 

Up<Hi  the  question  of  the  possession  of  re- 
cently stolen  property  th.e  court  charged  the 
Jury  as  follows:  "I  Instruct  you  further 
that  the  possession  of  recently  stolen  prop- 
erty is  regarded  in  law  as  a  criminating  cir- 
cumstance, trading  to  show  that  the  po»-- 
'  scssw  stole  tbe  property,  unless  the  tacts 
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and  dreamstances  yT'Tff""^***y  or  connected 
with  Mid  poHeBSton,  or  other  evidence,  ex- 
plains or  tfhow8  Mid  poMoorioq  mlglit  have 
been  aconlred  bonflaOy.  In  tUa  case,  If  the 
Jury  bdlere  from  tliie  arldaioe  b^tmd  a  rea- 
BMialde  doobt  that  the  pmpaty  described  m 
the  InfonnatloD  was  stolen,  and  that  the  de- 
fendant WEB  flnmd  In  the  poaaeaslMi  of  the 
property  soon  after  It  was  stolen,  then  said 
poaaeaalon  la  in  law  a  criminating  dTcnm* 
stance,  tending  to  show  the  gnilt  of  the  de- 
fendant, nnleas  the  evidence,  and  the  facts 
and  drcmnstancea  proved,  diow  tttat  be  mar 
h^re  come  honestly  in  poaaeaalon  of  It'*  It 
la  contended  on  bdialf  of  the  appellant  that 
the  ooort  In  thna  Inatmcttng  the  Jury  not 
only  commented  on  the  facts  in  evidence, 
bat  fidled  to  detilara  the  law  correctly,  and 
we  are  of  the  opinion  that  the  Instruction 
la.  In  a  great  measnre^  open  to  the  critldam 
nude  by  oonnsd.  The  poaaea^n  of  re- 
cently  stolen  property  may  or  may  not  be 
a  criminating  drcnmatance,  and  whether  it 
la  w  not  depends  np(m  the  facta  and  drcom- 
stancea  connected  with,  ancb  posaesaifm.  It 
la  B  drcnmatance  to  he  ccmddered  by  the 
Jnry,  In  eonnectlm  wltii  all  the  other  evi- 
dence In  the  gtvcn  ease,  In  determining  the 
gnilt  or  limocence  of  the  accnaed;  and  Ita 
wel^t  aa  evldmoe,  like  that  of  any  otho- 
fact,  la  to  be  determined  them  alone. 
People  V.  Chambtti;  18  OaL  888;  FeovHa  v. 
Ah  Kl,  ao  GaL  178;  People  v.  Noregea,  4S 
OaL  123;  State  v.  Hnmaaon,  6  Waah.  4m, 
82  FBc;  111;  Watidna  v.  State,  2  Tex.  App. 
78.  Any  preanmptlon  that  may  be  drawn 
fnnn  aoch  poaaeasion  la  a  preanmptlon  of 
tact  mmSji  in  oth.er  worda,  it  is  only  an 
lnf«enee  that  one  fact  may  exiat  from  the 
proof  of  another,  and  does  not  amount  to 
a  nde  of  law.  Whart  Grim.  Bv.  08;  SmtOi 
V.  State.  68  liod.  840;  State  v.  Hodge,  50  N. 
H.  010;  8  Greenl.  Bv.  I  81;  In^Ia  v.  State, 
48  Wla.  666,  4  N.  W.  786;  Blah.  Orlm.  Proe 
I  74&  The  Judgment  of  the  lower  coort  la 
reversed,  and  the  canae  remanded  for  a  new 
trIaL 

DUNBAR,  a  J.,  and  STILES,  X,  concor. 


UNION  PAO.  BT.  CO.  v.  BOWLER  et  al. 
(Oonrt  of  Appeal!  of  Colorado.    Nov.  13.  1836.) 
Cbrtiorabi — Whbn  Libs — Adkquatb  Rbmsdt. 

Code  Cnril  Proc.  i  32S,  providea  for  a 
writ  of  certiorari  when  an  inferior  conrt  has 
exceeded  Its  Jorlsdiction,  and  there  is  no  ap- 
peal, nor  any  adeqaate  remedy.  Const  art.  6. 
I  raovides  that  a  writ  of  error  shall  lie 
from  tne  anpreme  coort  to  every  final  judgment 
of  the  county  court.  Htid,  that  a  writ  of  cer- 
tiorari shoola  not  iune  for  the  review  by  a  dis- 
trict conrt  of  a  judgment  rendered  by  a  county 
ooort  within  its  jurlsdictioD,  and  from  which 
thore  was  no  umeal  to  the  district  coort,  un- 
der Qea.  St.  H  500,  601,  since  there  was  an 
adeqnate  remedy  b7  writ  of  error  from  the  s»- 
prenie  eonrt. 

Brror  to  district  court,  Arapahoe  county. 


Proceedings  in  gandahment  by  Bowler  k 
Taylor,  toe  the  raw  of  D.  P.  I^nrard,  against 
the  Union  Padflc  Railway  Oompany.  Jndt- 
ment  for  glaintltfa.  Defendant  petitioned  for 
and  obtained  the  laaoanoe  of  a  writ  of  cec^ 
tiorarl.  Writ  dlamlaaed.  Deffendut  brinti 
error.  Affirmed. 

Teller,  Orahood  A  Morgan,  tor  pUtnHff  bi 
ernw.  Norrla  &  Howard,  for  detfepdanta  In 
ttTor. 

BISSBLIi,  P.  3.  Our  condoslona  concern- 
ing the  remedy  which  the  railroad  oompany 
selected  to  secure  a  review  of  the  Judgment 
Cft  the  county  court  render  the  cmaideratkNi 
of  any  other  mattera  wholly  aapnttooos. 
When  the  debt  waa  ctmtrat:ted  whlcb  Is  the 
aubject^natter  of  the  snlt,  George  W.  Bnfl 
waa  an  englaew  In  the  employ  of  fbe  Unloo 
Paolflc  Railway  0(»npany.  Tlie  creditors 
woe  Bowler  &.  Taylor.  All  the  parties— the 
credltora,  the  debtor,  and  the  railroad  com- 
pany—were resldoita  <tf  and  domldled  In 
Iowa,  and  the  debt  waa  contracted  ttia% 
So  far  as  may  be  gatfaored  from  the  record, 
the  account  may  be  deoned  a  curreDt  one. 
conoranlng  whldi  nelthw  time  n«r  place  of 
payment  was  sped  fled.  In  July,  188D,  Bov- 
ler  ft  Taylor  bronght  suit  against  BuD  be- 
fore a  inatlce  of  the  peace  In  Pottawattamie 
ooanty,  Iowa,  and  aoed  out  a,  writ  of  attadi- 
ment,  under  which  the  railroad  company  was 
gamtehed  for  Boll's  wages.  Bon  Appeared, 
pleaded  the  exemption  of  hta  winces  mder  flw 
Iowa  statute^  and  the  attachment  waa  ae- 
oorftIn«ly  dbwdved;  bat  Judgment  waa  ren- 
dered In  faw  <a  Bowler  ft  Ta^w.  After- 
wards this  judgment  was  assigned  to  How- 
ard, one  at  the  atttwneys  for  the  deCendana 
In  error.  Howard  hnnght  aidt  beCbre  a  Job- 
ttce  of  the  peace  in  Arapahoe  county,  and 
aoed  oat  a  writ  of  attadmien^  under  whiA 
the  railroad  cnnpany  was  garnlahed  on  ae- 
ooont  of  Bull's  wages.  Of  coarse  there  was 
no  personal  service  of  the  summons,  but  we 
SIS  not  ooDOwned  with  the  r^ularlty  of  the 
proceedings  by  whldi  the  Justice  aoqulred  Jd- 
riadlctlon,  ainoe  on  -thla  hearing  this  matter 
Is  not  qoesttwed.  It  is  sufficient  fo  statv 
that  in  reapmae  to  the  gamlahmsnt  the  rail- 
road company  answered  an  Indebtedness 
from  them  to  Bull,  and  on  that  answer  the 
justice  rendered  Judgment  agalnat  the  gar- 
nishee for  some  $83.  The  case  waa  fbea  tak- 
en by  appeal  to  the  comity  court  of  Arapahoe 
county,  and  there  tried  on  an  agreed  state- 
ment of  facta,  irtdch  set  up  all  that  baa  been 
stated,  with  mora  which  need  not  be  xedted. 
TbA  railroad  company  oontoided  that,  al- 
though the  UnUm  Padflc  GMupany,  by 
virtue  of  Its  Incorporation  under  the  federal 
statutea,  and  the  transaction  of  bnslneH  la 
several  atatea,  was  a  dtisen  ol  Colorado,  and 
theref«e  properly  amoiable.to  its  process. 
H  oould  not  be  garnlahed  for  thla  particnlaT 
debt,  because  <tf  the  dtuilclle  of  the  paxtiea. 
the  place  ot  the  contract,  and  the  eonseqoeni 
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legal  situs  of  tbe  debt  The  county  court  re- 
jected this  contention,  and  rendered  a  Jndg- 
ment  in  t&vor  ot  the  plaintiff.  After  this 
Judgment  rn»  entered  the  railroad  company 
attempted  to  Becare  a  rerlew  of  this  finding 
and  Judgment,  and  to  that  end  filed  a  peti- 
tion for  a  writ  of  certiorari  under  the  Code. 
In  general  It  may  be  stated  that  the  petition 
for  the  writ  recited  all  the  facts  necessary  to 
entitle  than  to  have  It  Issued  if  this  remedy 
were  STaOable.  In  additim  to  a  statement 
of  the  histoiT  of  the  case,  the  petition 
arored  generally  that  no  appeal  lay  from  the 
comity  to  the  district  court,  and  that  they 
were  othmvlse  without  a  speedy,  plain,  and 
adequate  remedy.  Tbe  court  Issued  the  writ, 
and  the  papers  were  certified  up.  When  tlie 
matter  came  on  for  hearing  the  court  dis- 
missed the  writ  without  entering  upon  any 
«(»islderatlon  of  the  rij^tfnlness  of  tilie  Ju^- 
ment,  ertdently  proceeding  on  the  theory  that 
the  writ  bad  been  Improperly  granted,  and 
that  the  railroad  company  was  not  entitled 
to  reriew  the  proceedings  In  this  manner. 

In  this  condnston  the  district  court  did 
not  OT.  Tbe  railroad  company  was  not  ea- 
tltled  to  have  the  Judgment  of  the  county 
court  thus  reviewed,  ^ce  this  is  true, 
we  need  not  consider  the  extent  and  char- 
acter of  the  Iowa  exemption  laws,  nor  the 
4Iuestlon  whetho',  under  any  circumstances, 
those  statutes  can  bare  an  extraterritorial 
foTco.  It  Is  quite  possible  that  the  Jodgmuit 
of  tbe  Justice  In  Iowa  dismissing  tbe  writ 
of  garnishment  because  the  wages  were  ex- 
empt may  have  constituted  an  adjudication 
which  would  be  concluriT^  not  («ly  upon 
tbe  assignors,  but  also  upoo  the  assignee, 
Howiurd.  We  are  -not  permitted  to  decide 
tbis  question,  because  tbe  case  Is  not"  legiti- 
mately beftwe  us.  Ibe  writ  of  certiorari, 
under  our  practice  and  statute,  is  undoubted- 
ly designed  to  be  what  It  is  defined  in  the 
act,— a  wxlt  of  review.  Its  undoubted  and 
only  le^tlmate  purpose  Is  to  enaUe  the 
party  who  has  been  a^riered  by  the  action 
of  some  Inferior  tribunal  to  secure  a  recon- 
sideration of  the  Judgment,  and  a  reversal 
of  that  court's  findings.  It  cannot  be  Issued, 
taowerw,  according  to  the  express  llmlta- 
tums  of  tbe  act,*  except  whcfe  the  infoior 
tribunal  Is  entir^  wlUunit  Jurisdiction,  and 
where  also  no  ^peal  wHI  Ue  from  tbe 
Judgment,  and  no  otiier  plain,  adequate,  and 
speedy  remedy  Is  prodded  by  the  statates 
of  the  state.  It  seems  to  us  that  neither 
of  these  ocmtiderations  exists.  When  It  is 
conceded,  as  It  Is  the  casft  made,  that 
ttie  iKoceedtngB  whereby  tbe  Justice  acquired 
jurisdiction  of  the  cause  were  regular,  and 
authnlxed  1^  the  attachment  statutes.  It 
did  acquire  JurlsdIctim  over  the  parson  ct 
tbe  garnishee,  tbe  railroad  company,  and 
over  the  debtor  defendant,  to  the  extent 
of  the  company's  indebtedness  to  blm.  If. 
tbe  Justice  had  Jurisdiction  over  tbe  poaoi 

"  >Oode~Caril'  Ro*  T  BM. 


of  those  parties,  be  certainly  had  full  au- 
thority to  render  whatever  Judgment  the 
parties  might  show  themsdves  entitled  to 
by  their  proofs  and  by  the  law.  It  Is  not 
necessary,  however,  to  rest  this  case  upon 
this  consideration  of  tbe  possession  of  Juris- 
diction by  the  Justice  and  tbe  county  court 
to  which  the  case  came  by  appeal,  but  it 
may  be  safely  put  on  the  undoubted  ground 
tbat  If  the  railroad  company  was  aggrieved 
by  the  Judgment  entered,  because  It  did  not 
accord  with  the  law,  they  had  a  plain  and 
adequate  remedy  secured  to  them  by  the 
constitntlfHi  and  the  statute.  Article  6  of 
the  constitution  of  G(^orado  establishes  the 
Judicial  department  of  tbe  state,  designates 
sundry  courts  In  which  tbe  Judicial  power 
shall  be  vested,  and  gives  to  them  certain 
Jurisdiction  and  divers  jwwers.  Among  tbe 
courts  estaUlshed  by  title  consdtatiCHi  is  the 
county  court  Ito  Jurisdictl<m  Is  wen  de- 
fined, and  its  powers  are  adequately  and 
fully  expressed.  Ito  Judgmento  are,  how- 
ever, by  that  article  spedflcalty  made  sub- 
ject to  review  by  the  supreme  court  of  tbe 
state,  likewise  a  tritnmal  established  bjr  tbe 
wganie  law.  Section  23  of  that  arOde  dis- 
tinctly proTides  that  a  writ  of  tmr  shall 
lie  from  the  supreme  court  to  every  final 
Judgmeskt  which  the  county  court  may 
raider.  This  secti<m  is  made  effective  by 
the  general  statotes  and  the  imctlce  estab- 
lished by  the  siq>reme  court  and  it  Is  uni- 
versally true  Ibat  every  final  Judgnmit  which 
the  county  court  of  this  state  may  render 
may  be  reviewed  by  the  supreme  court  If 
a  party  sees  fit  to  Invc^  tbe  remedy.  It 
would  seem,  thmi,  necessarily  to  follow  that 
If  the  county  court  bad  rendered  an  Illegal 
Judgment,  and  that  up<m  the  case  made 
the  railroad  company  was  entitled  to  escape 
a  recovery  against  them,  this  matter  could 
have  been  made  the  subject  of  correctton 
In  the  appellate  tribunal,  and  tbe  cwnpany 
could  thereby  secure  th^  rigftta,  and  have 
the  law  cmrectly  declared.  If  tbis  be  true, 
the  remedy  is  a  plain  one.  It  Is  certainly 
adequate,  and  It  is  presumed  to  be  speedy. 
Tbis  position  derives  great  support  from 
the  statutes  regulating  the  practice  in  conn- 
tj  courts,  and  providing  means  of  review 
where  the  case  Is  commenced  before  a  Jus- 
tice; The  Justice  act  distinctly  provides 
that  every  party  against  whom  a  final  Judg- 
ment is  rendered  by  a  Justice  of  tbe  peace 
may  take  the  case  Into  the  conn^  court 
and  there  have  It  tried  de  novo,  and  con- 
sequently have  it  reviewed.  The  county 
court  act  similarly  confers  the  right  on  a 
defeated  party  to  take  any  case  wherein 
Judgment  has  been  rendered  against  him  to 
tbe  district  court  where  tbe  cause  may 
be  again  tried  de  novo,  and  tbe  action  of 
the  county  court  thus  subjected  to  review 
and  reversal.  Tbis  right  granted  by  the 
county  court  act  however,  unlike  the  Jus- 
tices' act  contains  a  limitation  upon  tbm 
^Tilege  granted.  That  limitation  la 
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lireued  In  Mction  001  of  the  Qenwal  Stat 
ntes,  and  whoi  taken  In  connectlwi  with 
the  antecedoit  section,  Is,  In  mbetano^  tiiat 
no  appeal  may  be  takoi  ttom  a  Judgment 
rendwed  In  a  county  oonrt  when  tt  to  en- 
tefed  In  a  eaae  «1cUiall7  eommraced  be- 
fore a  jostlee  of  the  peaee.  In  other  words, 
the  plain  pnrpoee  of  the  comity  court  act 
waa  to  ^Te  a  party  the  ili^t  oC  mlew  In 
the  district  court  whererer  the  controversy 
has  originated,  and  the  judgment  has  been 
originally  eatwed.  In  the  oenn^  court  It 
did  not  confa-  the  right,  but  ezpreaaly  with- 
held it,  whos  the  case  started  beftwe  a 
Justice.  It  was  thus  artdenUy  the  purpose 
•f  the  leglalatore  only  to  permit  two  trials 
of  the  same  canoe  in  two  separate  Jnrlsdlo* 
tlons.  We  gather  ftom  this  that  the  writ 
«C  oertlwari,  which  la  deftned  to  be  a  writ 
ct  review,  caanot  be  used  to  Mng  a  case 
tried  in  the  ooonty  ooort,  bat  originating 
befm  a  Justice,  into  tba  dlatrtot  ooort  fm 
the  purposes  of  determination.  As  already 
stated,  this  cmudi^on  Is  supported  by  the 
anteoedent  onuidflralloD  that  Uie  party  is 
otfaerwiee  prarided  with  a  remedy  both  plain 
and  ade<inste  Taken  togethor,  lliey  nwrns 
slteto  the  osndosioa  that  tbs  writ  sboold 
not  hare  been  tasned  <HigkDally,  and  Oat  It 
was  smpetSy  dismissed.  Since  the  action 
of  the  district  court  harmonises  with  our 
CHidusions  as  to  tbo  law,  this  lodgment 
nuut  be  afflrmed. 


OODDINO  T.  COLORADO  SPRINGS  UVB- 
8TOOK  CO. 

{Ooort  of  Appeeli  of  Colorado.    Not.  13,  1898.) 

RU  JlTCIOATJl-^BTRIKIKe  OCT  BUPPLSHBMTAL  AS- 

8WER— Daiia.8B8-;-Bbbi.ch  or  Contract. 

1.  Where  an  action  hj  the  a«siK4e«  of  a 
Bonnegotiable  contract  wai  tried  on  issaes, 
raised  by  defendant,  of  frand  by  the  aa^gnor 
in  its  procDr«nent.  a  Judgmsat  for  the  aaaixnee 
was  a  bar  to  a  suoBeQuent  action  by  defendant 
against  the  assignor  on  the  same  contract,  and 
the  prlTity  of  contract  between  the  aaslgnw  and 
assignee  rendered  anneceeflazy  the  Idratity  of 
the  parties  to  the  two  actlona 

2.  Where  a  defendant,  under  leave  of  court, 
filed  a  supplemental  answer,  another  judge 
eoold  not  order  it  itricken  from  tlie  files  l>e- 
eanse  not  filed  in  apt  time,  nor  because  the  case 
was  set  for  trial  before  the  leave  was  granted 
and  the  answer  filed. 

3.  In  an  action  for  mlsr^trercntationa  as  to 
the  condition  of  the  water  supidy  on  defmd- 
ant*B  ranch,  it  appeared  that  plaintiff's  agenti 
Tlsited  the  ranch,  and  knew  the  condition  of 
the  water,  before  pladng  a  herd  of  cattle  there- 
on; that  they  had  ezdusiTe  charge  of  the  cat* 
tie  while  on  the  ranch;  and  tliat  an  abundance 
of  pure,  running  water  waa  accessible,  within 
half  a  mile,  ^il,  that  defendant  was  not  an 
insurer  of  the  herd,  and  diargeaUe  with  the 
value  of  all  cattle  wlilch  died  as  a  result  of 
the  insufficiMier  or  nnwholesom  onsw  of  the 
water  on  the  randL 

AppeiU  from  district  court,  Bl  Paso  county. 

Action  Iv  the  Colorado  Springs  Llre^tock 
.Oixnpany  against  Jc^n  B.  Qodding  tox  breach 
at  ooatraot,  and  false  representations  In  Its 


procurement  Indgmcat  Sor  ptolntiff  l* 
fendant  appeals.  Rereraed. 

The  other  facts. fully  appear  In  the 
Ing  statemoit  fay  BEED^  J.: 

Appellant,  In  1888^  ttting  in  eoatml  <f  c 
aUalfa  rsndi  In  Weld  ooDnl7r-<ht  itdc  b- 
Ing  In  his  fhtlMrr-aitwcd  Into  a  ofDOkr 
with  appellee,  which  was  cngagfd  It  b» 
dling  and  feeding  catUe,  to  aell  toit  ttekq 
^odnoed  upm  flu  landi  for  Oree  jaa 
tnm  600  to  1,200  teaa  per  year,  to  be  bf 
pellant  pat  in  stack.  AppcUes  was  v  » 
celTO  the  bay  so  sta^md  iq^m  an  a«w 
standard  of  measuremoit,  and  psy  Ui'  tr 
tan.  AK>allee  was  to  have  the  pastsntr  _* 
the  plac^  snd  feed  and  keep  tha  eattii 
the  ranch.  The  hay  was  msHored  seI  » 
cepted  by  appellee  In  the  fall  ot  1888.  ai£  = 
December  cattte  estimated  at  1,000  hi  nuke 
were  placed  on  flie  nueh,  nnder  Oe  ontf 
the  agenta  and  emj^f^Fas  of  mpdise,  and  »■ 
malned  until  the  crop  of  hay  was  Bparrw 
when  they  were  roneved  to  aaothH  i> 
The  hay  was  paid  fbr  by  appeUeSb  snditte 
not  vpear  that  ai^  claim  of  ^oiatMc 
c»traot  «r  falss  reproswitartons  oa  the  pr 
of  wpeUant  wis  made  by  appdiee  wtit  mm- 
time  aahswment  Hie  greMa*  port  ef  t- 
tatiao  of  the  hay  was  paid  In  the  qnn»  la: 
after  the  supposed  wrongs  and  lnjiiri«t^ 
cnrred,  bot  no  attonpt  waa  made  to  Kt  <: 
or  recoup  the  alleged  damages^  and  tha  a. 
waa  brou^  to  recover  them. 

It  was  alleged  that  appellant  contncsri 
fbxt  the  hay  ahould  be  of  good  qoallir:  ^ 
s«ne  (tf  It  was  not  propsly  cored,  and  a«. 
ed  In  the  stack;  that  some  of  It  m  cr 
so  hito  tt  was  Injured  by  frost,  and  bd^  : 
teed;  that  appellant  represented  that  tv^ 
waa  a  plentiful  supply  ot  running  sto& 
ter  continuously  upon  the  place,  and  wcr^ 
ocuktlnue  through  the  winter,  when  ic  ^' 
the  water  waa  d^dent  In  quantlly,  a£  s 
healthy  and  nnflt  In  quality;  fiiat  app^-t 
had  no  kno^edge  of  the  fhcts.  Int,  r^r- 
upon  the  representathma  appellant,  a  -? 
ed  Into  the  contract;  Oiat  by  reason  ot  t- 
bad  quality  of  the  hay,  and  want  of  as 
quato  supidy  of  good  water,  it  lost  a  b:^ 
number  of  oatUe^  ind^i^tdy  estimated  trA 
350  to  600  head.  It  appears  appcdlec  bft!  :< 
definite  knowledge  of  Ike  ntunber  placed  ^ 
on  the  ranch,  the  numbra  that  died,  or  ^ 
number  of  surriring  cattle  reamoTCd;  i- 
though  the  food  upon  the  Godding  ru-- 
waa  exhausted,  and  the  cattle  ranored ' 
another  place,  the  estimate  of  loss  sj/tts" 
to  have  been  made  In  the  q?ring  foUnTiK 
The  cattle  wen  pot  on  ttie  Godding  nv: 
In  Decnnber  and  January,  remained 
about  three  months,  wore  then  remoT^:  v 
Matthews*  ranch,  near  t^,  and  ms-ii-^ 
about  two  montha.  The  conditloa  of  ' 
thews'  ranch  as  to  water  supply  was  iNr: 
tbe  same  as  at  Goddlng's;  hay,  atioc:  •^i 
same  quality.  It  Is  idiown  that  the  sa^  >' 
water  on  the  Godding  ranch  was  tnad#a=i» 
I7  reason  of  serae  fraesdng;  akob  thai.  1:  ■ 
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dlaUace  of  fnm  one-fourth  to  oae-Qilrd  of  a 
mile,  was  Idaho  creek.  In  wWch  there  waa  an 
abmidance  of  water,  and  to  which  the  atodc 
bad  acoeoa.  It  Is  alleeed  that  by  reason  of 
mat  of  WMter  and  poor  bay,  ld2  head  of 
stock  died  uptm  the  Godding  ranch,  and  IGO, 
afterwards,  upon  the  Matthews  randt 

Defendant  answered,  deiQing  the  all^a- 
U<Ma  of  the  complaint  Afterwards,  leave 
was  obtained^  and  an  amended  answw  filed, 
alleging  that  In  December,  1888,  appdUnt 
assigned  his  contract  with  appellee,  by  and 
with  its  consent,  to  T.  F.  Oodding;  that  In 
the  fall  of  1888  T.  F.  Oodding  bad  put  up 
ttie  hay  crop  <tf  that  season,  as  required  by 
oontract,  notified  ai^llee,  and  required  it 
to  measure  up  and  reoeive  the  bay,  which  It 
declined  to  do,  and  gave  notice  of  its  rescis- 
sion of  the  ccHitrftct;  that  In  February,  1891, 
T.  F.  Oodding  brou^t  snlt  upon  the  contract 
for  damages  sustained;  that  defendant  (ap- 
pellee) answered,  setting  up  the  facts  and 
allegations  contained  in  the  complaint  In 
thim  case,  as  appears  upon  examination;  that 
upmt  the  trial  of  the  Issues  so  made,  plaintiff 
obtained  Judgment,  from  which  an  appeal 
was  taken  to  this  court,  where  Qie  Judgment 
was  affirmed;  alleging,  also,  that  "all  and 
every  matter  and  thing  Involved  in  this  ac- 
tion was  foUy  adjudicated  and  determined, 
both  as  between  the  said  i^lntlff,  T.  V. 
Godding,  as  well  as  tiie  plaintiff  and  John  SL 
Oodding." 

On  June  8, 1882,  pfatbitur  (appellee)  filed  its 
motl(m  to  strike  the  supplemental  answer 
from  flie  files  "because  the  same  was  not 
filed  In  time;  that  no  showing  had  been  made 
to  warrant  the  answer,  and  that  it  was  filed 
after  flie  case  was  set  for  trial"  The  mo- 
tion wan  snstftlBad,  the  answer  stricken  oat, 
trial  bad  upon  remaining  Issnes  by  a  Jury, 
resaltlD«lnaJiiaginiBnt  for  plaintiff  of  $5,400. 
Numerous  errors  are- assigned;  those  relied 
upon  in  argument  being  the  strlktog  out  of 
the  answer,  the  refusal  to  allow  certain  tes- 
timony of  the  defmdant,  and  ttie  InstmctltHis 
given  and  refused. 

Carr  &  Secor,  tor  appellant  J.  W.  Mo- 
Greery  and  Wm.  Harrison,  f<M:  appdlee.  . 

BEED,  3.,  (after  stating  the  facta.)  Tills 
caBe  Is  peculiar,  In  one  aspect  of  It.  showing 
the  extMit  to  which  results  are  Influenced  by 
the  place  of  trial.  T.  F.  Oodding  brou^t 
Bttlt  upon  the  contract  for  its  breach,  in 
Weld  county,  where  he  raided.  Appellee 
broo^t  snlt  In  the  county  of  its  residence, 
Bl  Paso,  against  John  B.  Oodding.  on  mat- 
ters pertaining  to  the  same  contract  In 
the  first,  idalntlff  obtained  Judgment  for  ot«- 
92,000;  In  the  latter*  plaintiff  obtained  this 
Judgment  foe  (6,400.  An  examination  of  the 
allegations  In  ^pellee's  anawor  in  the  first, 
and  the  allegations  of  Its  complaint  in  the 
latter,  show  them  to  be  Identical.  Hence, 
we  have  the  anomaly  of  the  same  tssues  be- 
ing tried  twice  in  different  courts,  with  tbe 


differing  results  stated.  The  whc4e  poUcy 
of  the  law  Is  against  ttae^  retrial  of  Issues 
once  detvmined  by  a  court  Of  competent 
Jurisdiction.  Such  has  been  the  w<^*flettted 
and  unquestioned  pi^ley  frem-  tbe  leading 
case  of  Outram  v.  Biorewoodt  3  Bast,  S46, 
to  tbe  present  time.  Duchess  of  Kingston's 
Case.  2  Smith  Lead.  Cas.  424.  Bee  OotAejt 
Const  Llm.  47;  Ram.  Leg.  Judgm.  c  14;  2 
Phil.  Sty.  60,  and  note;  Toong  v.  Blaa:.  7 
Oranch,  667;  WUliama  v.  Hacker.  16  Cola 
113,  26  Pac.  143.  "The  rule  tn  these  cases 
la  that  a  point  «ice  adjudicated  by  a  court 
of  oompetent  Jurlsdletton  may  be  rdied  upon 
as  an  estoppel  In  any  subseqoent  suit  tn  the 
same  or  any  other  court  at  law  or  etMn- 
cery.  where' either  party,  or  the  privies  of 
either  party,  allege  anything  Inconsistent 
with  It"    Aurora  aty  t.  West,  7  Wall;  82. 

The  contract  was  made  by  John  £3.  God- 
ding; was  by  him  assigned  to  T.  F.  Ood< 
ding,  as  alle^ied,  with  tbe  knowledge  and 
consent  of  app^lee.  It  was  a  nonnegotia- 
ble  Instrument  llie  assignee  took  it  snb- 
Ject  to  all  the  eexisting  infirmities,  Inclading 
the  alleged  fraud  in  Its  inrocm«ment  wblch 
if  established,  would  destroy  It  The  privity 
required  by  law  existed  by  the  rdatlm  the 
two  Ooddings  bote  to  each  other,  and  the 
subject-matter  <tf  the  contract  It  ts  dof med 
in  argument  by  appdiee  that  tbe  Judgment 
in  Weld  ooinil7  could  not  opetatB  as  a  bar. 
because  tbe  parties  w«re'not  McntlcaL  It 
Is  not  neoessary  that  tbe  parties  should  be 
identical,  according  to  the  rale  laid  down 
in  Anrora  City  r.  West,  sopra.  where  it  Is 
stated  tiiat  privity  Is  -  safilclent  On  this 
point,  authorities  are  numerous.  See  Herm. 
IOst<^  S  152;  Bmery  v.  Fowier,  88  Me.  826; 
Jennings  v.  Sheldon,  44  Mich.  92.  e  N.  W.  06; 
Wells.  Res  Adj.  i  16;  Dunham  v.  Bower. 
77  N.  Y.  76;  Woodhonse  v.  Duncan,  106  N. 
1'.  627,  13  N.  E.  334.  The  rfebt  of  T.  F. 
Oodding  to  recover  was  dependent  upon  tbe 
right  of  John  B.  to  recover^  bad  there  been 
DO  assignment  In  order  for  John  B.  to  re* 
cover,  with  the  issnes  of  fraud  and  mlsrepre- 
Bentaticn,  be  most  overcome  the  auctions 
of  the  answer.  So  must  T.  F.  Oodding. 
The  question  waa  not  whether  Jobn  E.  was 
a  party,  but  whether  tbe  same  ipiestlons  had 
been  adjudicated  tn  a  controversy  pertain* 
Ing  to  the  same  transaction. 

The  identity  of  tbe  Issnes  to  be  tried  be- 
ing established  1^  an  examination  of  the 
respective  records,  the  answ»  should  have 
been  oUowed  to  remain,  and  a  trial  had.  as 
parol  proof  was  dearly  admissible  to  estab- 
lish the  proceedings  had  vpoa  tbe  former 
trial,  and  tbe  part  taken  by  John  D.  Leave 
having  been  obtained  of  the  court,  and  en- 
tered of  record,  and  tbe  answer  filed,  such 
leave  being  discretionary  with  the  court,  an- 
other Judge  could  not  order  it  stricken  flmn 
tiie  files  at  a  snbsequCTt  date  because  not 
filed  In  apt  time.  Nor  was  the  fiict  Hut 
tbe  (..ise  bad  been  set  for  trial  prlw  to  tb» 
iaen  and  flUng^of  the  answer  ct  any  tad- 
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portanoe,  as  It  could  have  been  vacated  at 
anj  time.  If  neceasarr.  T^e  answer  was  suf- 
ficient In  fmrm  and  rabstance  to  raise  tbe 
qaeBtlfw  <a  a  fonn»  adjodicatton.  Tbe  pol- 
icy of  tbe  law  Is  clearly  against  a  second  ad- 
judication of  tbe  same  qaestlons,  and  the 
court  erred  In  striking  tbe  answer  from  the 
files. 

It  U  Terjr  doubtfnl  wtaetber,  ander  flie  an- 
tbiNrlttea.  a  cause  ot  action  Is  sbown  hj  tlw 
complaint  It  was  fimnd  that  no  catHe  of 
action  accrued  In  regard  to  the  goallty  of 
tbe  haj.  The  only  remaining  cause  of  ac- 
tion was  tbe  alleged  misrepreaentatlon  in 
r^ard  to  the  wtter  aiuiply.  It  would  ap- 
pear that  tbe  agents  of  ai^Uee,  when  plac- 
ing the  cattle  tha«,  found  the  supply  ade- 
quate, and  as  represented.  Gcmseauently,  If 
vpdlant  was  to  be  held,  it  most  have  been 
upon  the  allegation  that  be  represented  It 
would  remain  adequate.  Under  tbe  authori- 
ties, It  Is  doubtfnl  If  such  mlsr^wsentatioii 
is  actionable.  It  Is  perhaps  the  mere  ex- 
pression of  an  opinion,  tor  whldi  a  person 
cannot  be  held  raqMOSible.  The  case  seems 
to  have  prooeeded  vcgtm  the  theory  that  be 
was  an  Insuiw,  wUch  was  clearly  not  the 
case.  Had  be  been,  the  suit  must  bare  been 
<m  tlw  warranty,  and  not  on  tbe  tort  These 
are  suggestions  made  for  tbe  guidance  of  tbe 
court  In  case  ct  retrtaL  Hen  expressions 
of  o^nlon  artt  not  false  i^nsentatlonB.  A 
mlMtttnmen^  to  be  actlooabla,  most  rdate 
to  erfsttig  facts  peculiarly  within  the  knowl- 
edge at  the  party.  BtUnstm  t.  9  Oola 
8S,  10  Pac.  280;  Adams  SetaUEer.  11  Colo. 
28,  17  Vac  21:  Oooley.  Torts.  474^486;  1 
HIL  TortB,  c  1,  I  4;  Sawyer  r.  Frickett,  19 
Wan.  146;  Ooopv  r.  8chIeslii|W,  111  U.  S. 
148,  4  Sup.  Ot  860;  1  PeEry.  Tmsta,  1 178. 

^nift  fallowing  instruction  wqs  glToi  by 
the  court,  and  an  exc^tiim  taken:  "If  the 
Jury  find  tbe  issues  tar  the  plaintiff,  as  ex- 
plained above,  then  the  measure  of  damages 
is  the  reasonable  market  tbIqs  of  the  cattle 
iottt  as  shown  by  tbe  erldatce,  if  ai^  were 
lost,  by  reason  of  the  insnffldeney  or  un- 
wludesanenssB  of  tbe  water  aforesaid,  and 
also  the  difference  in  value,  If  any,  between 
the  herd,  as  wintered,  and  as  recorved  and 
driven  away  by  the  plaintiff,  and  the  valne 
tiiereof  if  the  same  bad  beeo  itn^^y  sup* 
I^ed  with  good  mter.  In  sufficient  qnantl- 
tiea.**  The  meosnre  or  rule  of  damages  la 
Incorrect  The  InstrvetloD  should  not  have 
been  given.  Nelttur  appellant  nor  bis  as- 
signee wwe  InsuKTS  of  tbe  ttves  or  health 
of  tbe  herd.  Tbe  agotta  of  ly^pdlee,  before 
placing  the  cattle,  upon  the  ranch,  visited  it, 
measured  and  accepted  the  bay,  knew  the 
characto-  and  condition  of  the  watsr  aup^, 
and,  with  knowledge  of  all  of  these  facts, 
placed  the  herd  there,  some  two  m<mthB 
later,  in  charge  of  its  own  agetnts  and  em- 
ployes. l%ere  was  an  abundance  of  running, 
pure  water  accessiUe,  within  less  than  half 
a  mile.  Appdlee  could  not  subject  Its  ca& 
tie  to  death  from  thirst  or  poison  from  tbe 


impurities  of  the  water,  look  oo,  tod  »^ 
tbe  whole  herd  die  from  Inattentlm,  and  e  • 
leot  its  value  as  A»mmgt>m  When  h  n 
found  eiths  that  th^e  was  m.  fareadi  of « 
tract,  or  it  was  tbe  victim  of  Cslse  npna 
tations.  It  sboidd  dtho:  have  -sniqdted  t- 
cattle  by  driving  to  water,  «r  have  rMdad-. 
the  contract  and  moved  to  proper  qntrtai 
In  one  case  tbe  increased  cost  and  hez 
voilence  in  watalng  and  feeding  would  kr- 
beoi  the  measure  of  damafe;  tn  tbe  o(ie 
the  cost  of  moving,  and  the  ertca  oom  i 
hay  and  feeding  facilities  over  the  eaaaa 
ivlc&  No  rule  of  damages  making  tie  n- 
tractor  an  Insnrv  of  the  herd,  and  diLitf 
him  with  the  value  of  all  dead  cattle,  as  > 
correct  when  tbe  sbxA  at  no  time  wae  ate 
his  control,  or  subject  to  his  directkia.  T* 
Judgmoit  must  be  rereraed,  and  cbok» 
manded  for  a  new  trlaL 


WILSON  «t  al.  V.  POOPI4B,  to  Vie  of  PCS  : 

LO  &  A.  y.  B.  CO.  I 

(SaprsBs  Court  of  OoloRado^    Nov.  2%  181 

OiMKK  or  OODBT— LlABIUTT  OT  OS  BoO. 

WlMre  the  clerk  of  oonrt,  ai  waA. 
podtedt  with  a  bank  in  good  atandtitb  WM* 
paid  into  court  pmding  litigatloB,  be  ta  oat 
ble  on  bis  offidkl  bond  for  the  amoaBtvdr 
ported  on  failure  of  the  bank. 

Appeal  tRHD  district  court.  Vkemoot  a» 

ty. 

Submlssitm,  without  action,  of  a  coatme 
sy  between  tbe  state  of  Colorado,  to  dK  b 
of  tbe  Pueblo  &  Arkansas  VaU^  Bilbi^ 
Company,  as  plaintiff,  and  John  Wila^  ^ 
W.  Humphrey,  O.  S.  Topping;  and  J.  H.  B^r 
rls(Hi,  as  d^endants,  to  determine 
anta*  liability  on  tbe  official  bond  ot  it 
clerk  of  the  district  oonrt.  Hiere  wu 
ment  for  plalntlfr,  and  deCendaati  ij^ei- 
Reversed. 

This  case  was  submitted  vritlwnt  stft  qs 
the  fc^wlng  agreed  statooaent  of  fftctt:  ~- 
Tbe  defendant  John  WUscm  was;  dsrisf  ^ 
Ume  horelnafter  stated,  and  Is  bow,  tlie 
appointed  and  acting  lAetk  of  tbe  dlsr' 
court  of  Fremont  county,  Colorado;  ud  ^  j 
defendants  S.  W.  ^miphrey.  CL  S.  Tons:  { 
snd  X  H.  Harrison  are  the  ouredei  « 
ttOEUdal  bond  as  sueh  der^  a  trae  taa 
nAtch,  with  the  mdorsementB  tb«eoc  > 
herewith  attadied.       At  varlooa  tbne? 
tag  the  year  1887  tbe  plaintiff,  the  Pik^ 
and  Arimnsas  Valley  SoUroad  Oaafatt.^ 
corpwation  organised  under  the  laws  e(  ^ 
state  of  Colorado,  and  then  eoostractic  i 
Une  ot  railroad  through  Fremimt  ocr 
paid  over  to  the  deCendant  WDson,  ai 
fHark,  vailoas  soms  <tf  mon^  flzed  sod 
termlned  by  the  Judge  of  the  said  court " 
rules  entered  in  certain  condemns tto*  f 
ceedlnga  for  right  ot  way  thnt  peodfng  ic  ^ 
said  district  court  aa  deposits  pen^  "* 
aaoertalnmoit  oC  dsmagea,  and  to  atfta* 

Digitized  by  Google 


(Mo.) 


WOMOS  0.  fbofle. 


MS 


the  company  to  tako  poMSMlon  of  tho  rl^t 
yt  way  pendin^r  the  proceedings,  aa  prorlded 
t>7  section  a  of  the  eminoit  domain  law, 
[Oode  ClTll  Proc.  p.  77.)  These  mtmeya  were 
lepoelted  by  the  defnidant  Wilson,  as  rec^T* 
!d,  to  his  credit  as  clerk  of  said  conrt,  In  the 
exchange  Bank  of  Canon  Olty,  a  private, 
inlncorporated  banking  Instltatkm  thtti  do- 
og  boslnesa  at  said  Oanon  City.  In  said  ocmn- 
:.v.  and  reputed  to  be  scdvent.  (8)  The  said 
Exchange  Bank  has  fitlled  In  hosiness,  and 
ts  depositors  have  not  been  paid.  The  cod- 
lemnatlon  proceedings  referred  to  hare  aU 
seen  condoded  by  final  decree  resting  title 
n  the  railroad  company,  and.  of  the  moneys 
io  paid  by  the  railroad  company  to  the  said 
:lerk  as  deposits,  the  company  Is  entitled  to 
receive  back  as  an  excess  of  the  amoont  so 
leposlted,  over  and  above  the  amoonts  final- 
y  awarded  as  damages,  the  sum  of  (2,907.20, 
irblch  baa  not  been  paid.  (4)  Query,  are  the 
:lerfc  and  the  sureties  on  bis  bond  liable  to 
:he  railroad  company  for  the  payment  of  this 
noney?  If  yes,  let  Judgment  be  entered  In 
'avor  of  the  plaintiff  against  the  defendants 
'w  the  amount  aforesaid,  with  Interest  fnnn 
late  of  suit;  If  no,  let  Judgment  be  entued 
!or  the  defendants  for  costs." 

The  bond  above  referred  to  and  Indorsed 
ipoQ  this  statement  Is  as  follows:  "Know  all 
lien  by  these  i^resents,  that  we,  John  Wilson, 
IS  principal,  and  S.  W.  Humphrey,  C.  S.  Top- 
ping, and  J.  H.  Harrison,  are  be^  and  firmly 
sound  unto  the  people  of  the  state  of  Col- 
>nido  In  the  penal  sum  of  five  thousand 
$5,000)  d<^rs,  for  the  jHiyment  of  which 
nim  of  money  we  bind  ourselves,  our  bdrs, 
'xecntors,  and  administrators.  Jointly  and 
leverally,  firmly  by  these  ivesents.  Sealed 
ind  dated  this  twenty-fourth  day  of  May, 
1886.  The  condition  of  the  above  obUgatlcm 
B  such  that,  whereaa,  the  above-boand«i  John 
tV^Uson  baa  been  apptdnted  clerk  of  the  dia- 
Tlct  court  of  the  third  (8d)  Judicial  district 
if  the  state  of  Colorado,  within  and  for  the 
ounty  of  Fremont,  now,  therefore,  If  the 
laid  John  Wlls<m  shall  faithfully  perform 
tU  the  duties  of  said  office  as  prescribed  by 
aw,  that  he  wUI  punctually  over  to  the 
lerson  legally  authorised  to  receive  the  same 
ill  moneys  that  may  come  Into  his  hands  by 
■irtiie  of  the  said  offlee,  and  ahaU  deliver  to 
lis  successor  in  office  all  records,  books,  pa- 
lers,  and  other  things  belonging  to  his  said 
ttSce,  then  the  above  obllgatltm  to  be  null 
ind  void;  otherwise,  to  remain  In  full  force 
LDd  effect.  John  Wilson.  {Seal.]  a  W. 
Humphrey.  (Seal.)  C.  S.  Topping,  [SeaL] 
I.  H.  Harrison.  [Seat]" 

The  court  below  rendered  Judgment  upon 
bis  ain^ed  statement  of  facts  la  favor  of  ap- 
>elleeH,  and  against  the  appellants,  for  the 
um  of  S.%180.36  and  costs.  To  revme  this 
udfcmeDt,  the  defendants  bring  the  case  here 
tn  uppeaL 

Macon  ft  BCaeon  and  D.  P.  Wilson,  fiw  ap- 
Kllants.  Ciharlcs  SL  Oast,  Cor  ajipeSliea. 
T.84¥.no.l2--60 


OODDABD.  J.  rrom  a»  agreed  f&cts  tt 
appears  that  the  mon^  was  lost  through  ao 
fault  of  the  derk.  He  deposited  the  money 
in  a  bank  of  reputed  solvency,  as  dwk  eC  the 
court,  and  In  doing  so  acted  as  indent  m«i 
ordinarily  do  with  their  own  funds.  The 
Judgment  at  the  conrt  below  must  therefm 
be  upheld.  If  at  aU,  upm  the  principle  that 
the  conditions  of  his  t^dal  Ixmd  Imposed 
upon  him  an  absf^ute  obligation  to  pay  the 
money  when  required,  and  tiiat  no  exotlse 
of  dUlgmce  en  his  part  wHl  exMierate  him 
from  such  obUgatltm.  Such  Is  the  conten- 
tion of  oounsd  tor  appellee,  and  for  Its  sup- 
port he  rdies  on  the  case  of  XT.  S.  v.  Presoott, 
8  How.  678,  decided  the  supreme  court  of 
the  United  States  In  1844,  as  the  leading 
case,  and  sevetal  othw  cases  in  that  court, 
as  wdl  as  some  dedalons  by  statft  conrts» 
which  approve  and  follow  the  doctrine  there- 
in announced.  In  these  cases  In  whldi  the 
rule  c<Hitended  for  was  sustained,  the  court 
had  nndw  c(Hisideratlon  the  liability  Imposed 
}iy  the  official  bond  of  nceiv&n  at  public 
mon^,  and  tite  ccmdnsltms  arrived  at  w«re 
influenced  largdy  by  considerations  of  public 
policy.  Whether  the  case  at  bar  is  suffldent- 
ly  analogous  to  these  cases  to  brliv  It  within 
the  rule  tho^n  announced  It  is  unneeessaiy 
to  dedde.  since  the  supreme  court  of  the 
United  States,  In  a  later  case,  has  very  much 
modified,  If  it  has  not  in  effect  overruled, 
the  extreme  doctrine  laid  down  In  its  earlier 
decisions.  In  the  case  of  U.  8.  v.  Thomas, 
16  WalL  837,  Justice  Bradl^,  In  speaking  of 
the  leading  case  of  U.  S.  v.  Prescott,  supra, 
said:  **After  redting  the  condition  at  the 
bwd,  the  court  adds,  with  a  greater  degree 
of  generality,  we  think,  than  the  case  before 
It  requires:  Tbe  obligation  to  keep  safely 
the  public  mo/aey  Is  abscAute.  without  any 
condition,  express  or  Implied;  and  nothing 
but  the  paymmt  of  tt;  when  required,  can 
discharge  tbe  txmd.*  HOb  broad  language 
would  seem  to  Indicate  an  oplnlmi  that  the 
bond  made  Uie  receiver  and  his  sureties  11a- 
ble  at  all  evente.  •  •  •  And  as  the  moner 
In  the  hands  <tf  a  receiver  is  not  his,— as  he 
Is  only  custodian  of  it,— It  would  seem  to  ]>e 
going  vary  tar  to  say  that  bis  oig^ment  to 
have  it  forthcoming  waa  so  ahaolnte  as  to  be 
qualified  by  no  condition  whatever,  not  even 
a  condition  implied  la  law."  And  after  re- 
viewing the  prlbdpal  caaes  relied  on  by  ap- 
pellee he  further  said:  "So  mudi  stress  haa. 
In  almost  every  case,  beaa  laid  upcm  ttie  bond 
as  fwmlng,  either  directly  at  IndirecUy,  the 
basis  <tf  a  new  rule  at  responsibility,  that  it 
seems  especially  important  to  ascertain  what 
are  tbe  legal  obligations  that  spring  from 
such  an  InstnunoiL  Tbe  leanwd  Judges  In 
the  great  generality  of  the  remarks  made  In 
some  of  the  cases  x«f  med  to,  with  regard  to 
the  UabUlty  of  a  receiving  officw,  and  es- 
pecially of  his  sureties,  by  virtue  of  his  bond, 
have  evidently  overUxAed  what  we  conceive 
to  be  a  v«y  Impwtant  and  vital  distinction 
between  an  absidnto  agreonent  to  do  a  thing 
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*iid  «^  dwOltlDa  to  4»  the  'sams  ttalng;  In- 
•crted  IB  &  bbaO.  In  the  latter  case  the 
«bUgw»  In  ardor  to  avoid  the  foitbttnie  of  tala 
ohUsatlMi,  la  not  boond  at  all  erwts  t»  ptt- 
Sana  flie  oandttton*  hat  la  exenaeff  from  ita 
p«fonoani!e  when  mwvented  the  law  or 
by  an  omnillng '  neceaaity.  And  thla  dla- 
itactian,  we  think,  affords  a  aoAntton  to  the 
QiMBtl<m  InTolTied  In  thla  oaaa  •  •  •  The 
cmdltlon  o£  an  ofSclal  boaid  la  cc^teral  to 
'tte  obllgatton  or  penalty;  It  la  not  baeed  on 
a  prlOT  deht;  nor  la  It  ertdence  of  a  di^; 
and  the  daty:  aecnred  thorehy  doea  not  be- 
come a  -debt  'vntll  detantt  be  made  <ni  the 
part  of  tiu  sarlndpaL  UntU  then,  aa  we  haTO 
atea,  he  la  a  bailee,  Hwafii  a  bailee  reatlng 
under  special  obUgaUona.  The  cooditiOD  of 
bla  bond  la,  not  to  pay  a  debt,  bnt  to  perform 
a  daty  about  and  reapectlng'  ontaln  i^eclflc 
property  wMcb  la  not  hla,  and  which  he  can- 
not nae  tor  Uto  own  pnrpoaea."  While  the 
majority  opinion  dlatlngnlahad  the  oaae  under 
conaideratlcHi  from  thoee  preoedhw  It,  -we 
think  the  reaaontng  of  the  teamed  Jnatloe 
who  wrote  tbe  opinion  logtcaDy  and  nccea- 
aartly  oreimleB  the  doctrine  laiid  down  In 
the  former  cases.  If,  as  therein  annoonoed, 
the  obligation  Impoeed  by  the  bond  la  abso- 
Into^  and  the  (Acer  waa  an  Inaorer  <Ht  ttie 
money  recefred  fny  him,  how  oonld  flie  man- 
ner ur-canae  of  Ita  loas  affect  hla  llftbllity? 
Whweln  la  he  more  at  ftnlt  when  orerpow- 
ered  by  one  or  two  robbers  than  he  to  when 
Intimidated  by  an  army?  Justice  Miller  re- 
foaed  to  ooncnr  In  the  majoil^  opinion  be- 
caoae  it  did  not  frnddy  averrnle  thoae  caaea 
and  abandon  the  doctrine  on  which  they 
rested,  and  In  hla  dissenting  oplnlwi  steted 
Ma  perstmal  vlewa  npoo  the  qoeatkn  aa  fol- 
lows: "When  the  case  of  the  U.  S.  t.  Daniel. 
E4  Wall  ISSttl  came  b^Me  the  court,  I  waa  not 
satisfied  with  the  doctrine  of  the  former 
cases.  Z  do  not  bellere  now  that  cm  aomid 
prindpie  the  bond  should  be  eonatmed  to 
extend  the  obUgatlon  of  the  depositary  be- 
yond what  the  law  Imposes  upon  him,  thoogh 
it  may  ocmtsin  words  of  cxpreaa  promise  to 
pay  orer  the  mooey.  I  tiilnk  the  true  con* 
stfaotton  of  such  a  promise  is  to  pay  when 
the  law  would  require  It  of  the  reoetver,  If 
no  bond  had  beoi  glren;  the  object  of  tsddng 
the  bend  being  to  obtain  sureties  for  the  per- 
formance ot  that  obligation,  Nor  do  I  be- 
Uere  that  prior  to  these  dedsUms  thoe  waa 
any  prindple  of  pdbllc  vo^CT  "neogoizeA  by 
the  courta,  cr  Imposed  by  the  law,  whldi 
made  a  depositary  of  the  public  money  lia- 
ble for  It  when  it  had  been  lost  or  destroyed 
without  any  fault  of  negUgmce  or  fraud  on 
his  part,  and  when  he  had  faithfully  dls- 
cha^ed  his  duty  in  regard  to  Ito  enatody  and 
saf»^eeph«.** 

We  believe  the  true  rule  is  'ttmt  a  ptiHlo 
oBloer  who  receirea  mmiey  by  Tirtoe  at  bis 
office  la  a  battoe^  and  that  the  extent  of  hla 


obUgation'  la  that  ImpoM  law.  nat 
when  unaffected  by  oonstltntlonal  or  leglsla 
tire  prmrlatons,  fate  duty  and  lialiCUl7  >■  was- 
ured  by  the  tew  of  bailment.  U  a  mocc 
atrlnge&t  obligation  la  dealred.  It  Dtnat  be  pre 
scribed  by  statute.  That  hta  official  bond 
does  not  extei^  snob  obllgati<m,  but  tto  oflcr 
is  to  secure  tbe  faithful  and  prompt  per- 
formance of  Us  legal  duties.  Tnstancw 
Wlim  the  constltattoD  and  atatates  ot  thh 
atato  have  lacreaaed  Oie  oonnnon-lnw  Haul- 
ty  ot  certain  offleera  wwe  rccognlnefl  by  ttta 
court  In  two  cases,  at  least  In  tlie  caae  of 
Sts  te  T.  Walaen,  17  Oola  170,  38  Pa&  1139. 
It  waa  h^  lliat  by  eonatltnllona]  provWoss 
atato  ti'eaaurar  waa  made  abaolntdy  lia- 
ble fbr  atato  mon^  reeelred  by  Um;  and  k 
the  oase  ot  McGlure  t.  Oommlsalonera,  M 
Pac  708,  (recently  dedded,)  It  waa  hOA  that 
a  county  treasurer,  by  vlrtae  of  ttie  atahitr 
regnhKdng  lAe  dutlea  of  hla  ottce,  was  t 
bailee  with  ei^resa  and  eKtraordlnaxy  ha- 
blltty.  No  ounsiltuUonai  or  ntntotoiy  pco- 
vishm  in  thla  state  Imposes-  a  more  atrtogcat 
obligation  upon  a  deric  of  the  dlatrlot  eosrt 
than  that  Imposed  by  the  common  law.  Ttali 
rale  of  oammon  law,  as  laid  down  by  Jnsdce 
Story,  Is  as  followv:  *^  ravect  to  property 
in  the  custody  of  the  officers  ot  n  eoart,  pod- 
Ing  process  and  proceedings,  meb  ofllega  an 
undoubtedly  responsible  for  good  faith  and 
reasonable  dlUffenoe.  If  the  properly  Is  lost 
or  Injured  by  any  negligiait  or  dlahoneat  m- 
euthHi  of  the  trust,  they  axe  liable  In  daoh 
agea.  •  •  •  The  degree  oC  ^Igmoe  wtSA 
officera  of  tlM  oonrt  are  boond  to  exert  tk 
the  custody  of  the  property  aeenw  to  be  saA 
nrdinary  dUigenoe  aa  btfcnga  to  &  pmOrn 
and  honest  disduirge  of  tbslr  d  atlas,  sod 
such  aa  Is  required  of  an  persona  who  re- 
ceive compensation  for  ttitfr  aarrkea* 
Story,  Ballm.  {  620.  It  la  Instated  b  aisa- 
ment  that  thla  doctrine  refin*  only  to  ^edfif 
pR^erty,  and  doea  nbt  s^ipty  to  money  df- 
poalted  wtth  the  deik,  beouse  It  to  aaanniKi 
tliat  he  holda  Ifte  lefastlmi  at  debtor  to  t]« 
fund,  and  thenAice  mHy  vm  It  aa  tOm  owa 
To  this  we  cannot  agree.  Tbe  money  re- 
oelTed  by  him  la  a  Irnat  ftmd,  nnd  a  eoa- 
venriou  <tf  It  to  hla  own  nae  woold  constttote 
eatbemlement,  and  anbjeet  him  to  a.  crlminsl 
proaecutlm  The  d^endant  WliacA,  as  ap- 
pears from  the  agreed  facta,  did  net  mix  the 
UKHiey  In  question  with  his  own  ftmds,  or 
to  any  manner  treat  It  aa  his  own.  He  de- 
posited it  in  the  bank  aa  eierk,  and  the  bank 
had  notice  thereby  that  the  money  ao  deport- 
ed was  hdd  by  him  in  his  official  capadcr. 
At  the  time  ot  the  deposit  the  bank  waa  in 
good  standing.  We  think,  vnder  the  drcnm- 
atanees,  he  la  not  diargeable  with  aaiy  taalt 
that  should  render  him  or  his  sureties  Ushk 
for  the  ion.  The  Judgment  of  the  court  be- 
low wUl  be  rerersed,  with  dlracthma  to  enter 
judgment  for  defendants. 
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IfATOB,  XTCm  op  town  OF  YALVEUBfi  o.  SHATTUOK. 


icATOR,  arrc.,  of  town  of  valverdb 

T.  SHATTCCK  et  al.* 
(Supreme  Coort  of  Coloimdo.    Oct  dtK  18S8.) 

XUXIOIPAL  COKPOKATIONB  — ANNBXATION  OF  TbB- 
KITORT — CONSTITUTIONAI.  LaW  —  SPECIAI.  LEGIS- 

LATios— ^  Elections     ImtoxicaTino  LiQCoaft— 

RKPHB9BNTAT10N— TaUTION. 

1.  Where  part  ootr  of  a  leKieUtive  act  li 
TOld,  the  residue  may  HometimeB  be  upheld; 
but  judicial  antfiorit?  catmot  substitute  any- 
thing in  place  of  the  void  part.  If  the  residue 
of  the  act  cannot  stand  with  the  Toid  part  oaat 
out,  then  the  whole  act  most  fall;  and  where  a 
statute  has  but  a  single  object,  if  the  proTlsioni 
for  the  accomplishment  of  that  object  be  Told, 
the  whole  act  falls. 

2.  In  fenwal,  the  legistatore  has  plenair 
power  in  reqtect  to  municipal  corpwations,  and 
a  legiftlatiTe  act  relating  thereto  will  be  up- 
held, nnleSB  Its  nncoustitutlouality  Is  deany 
and  palpably  apparent  As  a  town  ot  eity  in- 
creases in  population,  territt^al  enlargement, 

iiublic  ImproTementa,  and  modifications  of  its 
ocal  gorernment  become  necessary  to  the  en- 
joyment  of  life,  the  protection  of  health,  and 
the  security  of  property. 

3.  The  word  "elections,"  in  section  1,  art 
7,  of  the  constitutioQ,  is  not  used  in  its,  general 
or  comprehen^Te  sense,  but  In  its  restricted 
political  senae,  meatdng  pid>llc  elections  for  the 
choice  of  public  officers.  A  atatate  requiring 
the  question  of  the  auuexatlon  of  a  town  or  city 
to  be  submitted  to  the  determination  of  such 

analified  electm  of  the  municipality  aa  hare  in 
tie  year  nest  preceding  paid  a  prep«ty  tax 
tber«nM8  not  nnconstituoonal. 

4.  The  term  "township"  in  the  legal  no- 
meaclatore  of  this  state  refers  to  an  inTolun- 
tary  coivoration,  or  quasi  contoratton,  and  not 
to  a  TOlantary  municipal  corporation,  such  as 
an  incorporated  town.  Special  legislation  Is 
not  forbiddm  in  respect  to  Incorirarated  towns 
or  dties,  except  In  cases  where  a  foienU  law 
can  be  made  applicable. 

5.  The  municloal  authorltiea  of  incorpo- 
rated towns  and  dtlea  may  be  Inrested  with 
pown*  to  license,  regulate,  prohibit,  or  anp^ms 
the  traffic  in  Intoucating  liquors,  auhject  to 
the  general  laws  of  the  state;  and  such  traffic 
may  be  prohibited  in  one  part  of  a  town  or 
city  and  licensed  in  another  part,  as  the  pub- 
lic welfare  require. 

6.  The  oonstitntioit  ef  this  ^te  does  not 
make  It  imperative  that  there  shall  be  local 
aldermanic  representation  In  towns  or  dties. 

7.  Section  10  of  the  act  of  1808,  rdattng  to 
the  annexation  of  contlgnaus  towns  and  dtiee, 
ie  not  obnoxious  to  certain  constitutional  pro- 
visions relating  to  taxation  andjpablic  Indebted- 
ness. Article  10,  H  8,  7;  ardde  11,  H  1.  8; 
article  15,  i  12, — considered. 

(Syllabw  by  the  Court) 

Brror  to  .Arapahoe  oonnty  conrt 

Fetltlon  by  N.  B.  ShattncK  and  ofhers,  citi- 
zens of  the  town  of  Valverde,  for  the  disso- 
lution of  that  town,  and  fbr  Its  annecatlon  to 
the  city  of  Denw.  From  the  twder  enter- 
ed, requlrlnff  an  elecUon'  on  question  presoit- 
ed,  the  mayor  and  tnuteea  of  tbe  town  btins 
error.  Berersed. 

rrhe  other  tactm  fnlly  appear  In  the  fbllow- 
ing  statement  by  BLLIOTT,  J.: 

Special  proceeding  In  the  county  ooort  un- 
der the  act  of  April  U,  18^  ptorldhis  for 
the  annexation  ot  oontlgaona  towns  and  olt- 
lesL  Bee  Session  Laws  oi  that  year,  page 
4iSL   tTpoa  pet]tl<m  by  dtliens  of  ttie  town 

^BibeaiiDf  doled. 


of  VftlTerde  fM*  tht  dissolntfra  of  said  towh. 
and  for  its  annexation  to  the  ctty  of  Denvn-, 
the  court  made  an  order  requiring  tte  mnyotf 
and  trustees  of  said  town  to  call  an  electloa 
for  the  purpose  of  det^mlnlng  the  question 
ot  dissolution  and  annexation.  The  original 
order  required  the  question  to  be  submitted 
"to  a  rote  of  the  qualified  electors  of  the 
town  of  YalTerde  entitled  to  rote  at  said 
election."  Subsequently  the  mayor  and  three 
of  the  trustees  of  said  town  appeared,  and 
by  a  counter  petition  prayed  that  the  order 
requiring  the  election  might  be  Tacated,  on 
the  ground,  as  they  alleged,  that  the  legisla- 
tive  act  under  which  the  order  was  obtained 
Is  unc(»8tltutlonal  and  Told.  Upon  further 
consideration  it  was  adjudged  hy  the  court 
that  said  act,  "In  so  far  aa  It  prescribes  a 
property  quallflcatloa  for  voters.  Is  nncon- 
stltutlonal  and  void;  but  that  foe  remalndo- 
of  aald  act  is,  nevertheless,  ralid  and  soffl- 
(Hent;"  and  thereupon  the  original  order  was 
by  the  courts  so  modified  as  to  require  the 
mayor  and  trustees  of  said  town  to  call  an 
election  for  the  submission  of  tbe  questlcm 
by  ordinance  to  a  rote  of  the  q:uallfled  elect- 
ors of  said  town,  "without  regard  to  the  pay- 
ment of  a  pn^erly  tax  thoeln."  To  reverse 
the  Judgment  of  the  county  court,  the  mayor 
and  trustees  bring  the  record  of  the  proceed- 
ings to  this  court  by  writ  of  error. 

The  following  provisions  <^  the  constitu- 
tion of  Colcnudo  are  referred  to,  but  not  quot- 
ed at  length,  in  the  opinion:  Article  10: 
"See.  7.  The  goieral  assembly  shall  not  Im- 
pose taxes  for  the  purposes  of  any  county, 
city,  town,  or  other  munlclpel  corporation, 
but  may  by  law  vest  In  the  corporate  au- 
thorities thereof  respectlvrfy  the  power  to 
assess  and  coHeot  taxes  for  all  purposes  of 
such  corporatKm."  Article  11:  "See.  1.  Nei- 
ther the  state  aor  any  county,  city,  town, 
township  or  school  district  shall  lend  or 
pledge  the  credit  or  taittk  thoeof,  directly  or 
indb'ectly,  in  any  manner  to  w  in  aid  of  any 
person,  company  or  corporation,  puUlc  or 
private,  toT  any  amount  or  tot  any  porpove 
whatew,  or  beccHue  responsible  for  any 
debt,  contract  or  liability  of  any  person,  com- 
pany or  corporation,  ptiblto  or  private.  In  or 
out  of  the  state.  •  •  •  Sec.  8.  No  dtj  or 
town  shall  contraot  any  debt  by  loan  in  any 
form,  except  by  means  of  an  ordinance, 
which  Shall  be  Irrepealable,  nntU  Qie  Indebt- 
edness therein  iMtvvlded  for  shall  have  been 
fully  paid  or  discharged;  specifying  the  pur- 
poses to  wblcb  the  funds  to  be  raised  shall 
be  applied,  and  providing  for  the  levy  of  a 
tax,  not  exceeding  twelve  (12)  mills  on  each 
dollar  of  valuation  of  taxable  property  with- 
in such  city  or  town,  stifficfent  to  pay  the 
annual  Interest,  and  extinguish  the  principal 
of  such  debt  within  fifteen,  but  not  less  than 
tea  years  from  the  creation  thereof;  and 
such  tax  when  collected  shall  be  api^ied  only 
to  the  purposes  In  such  ordinance  specified, 
nntU  Iho  tndebtednesa  shall  be  paid  oe  dis- 
charged. Bnt  no  mdi  debt  aball  be  CRated 
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nlMi  Am  qoMUon  of  incurring  the  nme 
■hall  at  a  regular  election  for  oouncUmen,  al- 
derawQ  or  officers  of  such  city  or  town,  be 
sabmltted  to  a  Tote  of  mch  quallfled  dect- 
on  tberectf  as  shall,  In  the  year  next  pre- 
oedlng,  hare  paid  a  proper^  tax  therein,  and 
a  majority  of  those  TOtlng  on  the  queatiui, 
by  ballot  deposited  in  a  separate  ballot  btn, 
shall  Tote  In  favor  of  creating  such  debt;  but 
the  aggregate  amount  of  debt  so  created,  to- 
gether with  the  debt  existing  at  the  time  of 
snch  election,  shall  not  at  any  time  exceed 
three  per  cent  of  the  Talnati<Hi  last  af<»«- 
said.  Debts  contracted  for  sui^lylng  water 
to  such  dty  or  town  are  excepted  from  the 
4^mtlon  of  this  section.  The  Taluatlon  In 
this  section  mentioned  shall  be  In  all  cases 
that  of  the  assessmrat  next  ^«cedliig  the 
last  assessment  before  the  adoption  of  socb 
ordinance."  Article  IS:  "Bee.  12.  The  gen- 
eral assembly  shall  pass  no  law  for  the  bene- 
fit of  a  Tallroed  or  other  corporation,  or  any 
IndiTldual  or  association  of  IndlTlduals,  r»- 
trospectlre  in  its  operations,  or  which  impos- 
es on  the  people  of  any  comity  or  municipal 
sabdiTisl(»i  of  the  state,  a  new  HabUlty  in 
req>ect  to  transaotkns  or  oonslderatkMia  al- 
ready past" 

X  W.  Helbtg.  tix  plalntiaB  In  enw.  F. 
A.  Williams,  Helm  &  Goudy,  and  Piatt  Bog- 
ers,  for  defendants  in  mw. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
The  assignments  of  error  are  to  the  effect, — 
First  that  the  final  Judgment  or  modified 
order,  of  the  county  court  is  contrary  to 
the  terms  of  the  annexation  act  under  which 
this  proceeding  was  institnted;  and,  sec- 
<md,  that  the  act  Itself  is  unconstitntlonal 
and  void. 

1.  That  the  modified  order  does  not  follow 
llie  terms  of  the  act  is  apparent  from  the 
language  of  sections  2  and  B,  hoelnafter 
quoted.  See  Sees.  Laws  1883,  p.  461  et  seq. 
The  county  court  evidently  concluded  that 
the  objectlcm  to  the  statute  on  the  ground  of 
its  supposed  unconstitutionality  might  be  ob- 
viated by  rejecting  that  part  prescribing  a 
taxpaylng  qualification  for  votors,  and  that 
the  residue  of  the  statute  might  be  upheld. 
A  brief  examination  of  the  object  and  pm> 
pose  of  the  act  will  show  whether  such  con- 
dnston  Is  correct  or  othwwlse.  The  object 
(HE  the  act  in  question  la  to  provide  for  the 
tumezatioD  of  contiguous  towns  and  cities, 
flection  2  requires  that  the  question  of  dis- 
solution and  annezaticoi  be  submitted  "to 
a  vote  of  such  of  the  qualified  electors  of 
such  town  or  dty  [to  be  annexed]  as  have 
In  the  year  next  preceding  paid  a  property 
tax  therein."  Section  6  further  provides 
that  "no  ballot  on  the  question  submitted 
shall  be  received  by  the  Judges  of  election 
ouless  the  perscm  offering  the  same  shall  be 
a  duly-quallfled  voter  In  the  election  pre* 
dnct  In  wl^Jch  he  offers  to  vote,  and  enti- 
tled    vote  In  such  precinct  at  said  doetloii. 


(Oolt. 

and,  In  addition  thereto,  shall  have  la  the 
year  next  preceding  said  election  paid  « 
property  tax  in  said  town  or  city."  Sectloi 
8  provides  that  If  a  majority  of  the  votes  m 
cast  shall   be  "for  annexation."  a  r^nrt 
showing  the  result  of  the  election  shall  u 
duly  pr^>ared,  cwtlfled,  and  filed  la  the  of- 
fice of  the  derk  of  the  comity  court;  thai 
the  court  shall  examine  the  same,  and.  (f 
satisfied  that  the  proceedings  have  been  reg- 
ular, shall  approve  the  repwt;  and  tiiat  troa 
and  after  such  approval  ancb  tovrn  or  city 
shall  be  dlssdved^  and  the  terrltocy  thes 
induded  within  the  boundaries  thereof  shaQ 
be  and  become  annexed  to,  and  part  of.  tbe 
dty  existing  under  special  cb.arter.  Thos* 
provisions  which  require  the  aubiidaaloa  of 
the  question  of  dissolution  and  *wwyy«wn 
to  tiie  determination  of  taxpaylng  electon 
He  at  the  very  foundation  of  the  act  ItMtt, 
If  a  majority  of  the  votes  be  "for  annexar 
tirai,"  and  the  inoceedlngs  be  ftnmd  regular, 
annexation  is  accomplished;  otherwlae,  noth- 
ing is  accomplished.  It  follows  that  If  tiit 
provision  prescribing  the  qnaliflcatlons  of 
voters  be  unconstitutional,  tb^  ttie  wtaol* 
act  is  unconsUtutionaL  The  legialatmr  hu 
not  by  the  terms  of  the  act  oonaented  tint 
a  town  or  dty  may  t>e  dissolved  or  beoome 
annaed  to  another,  exc^t  by  a  maJocli7 
vote  of  electors  having  the  qualiflcattons  pre- 
scribed     the  act  Itself.    The  ree^rtloa  of 
ballots  from  persons  not  having  audi  qoalt- 
fications  Ih  strictly  forblddoi.  A.  majoritjr 
vote  by  dectors  thus  qualified  Is.  tliavfar^ 
the  essential  condition  to  the  aeocHiqillA- 
ment  of  annexation.  The  coorts  win  go  tat 
in  giving  a  legislative  act  a  parti colar  ooa- 
struction,  rather  than  dedare  It  imooastita- 
tionaL  But  the  act  In  this  Instance  Is  s» 
dmr  and  specific  in  respect  to  the  qnaltfiea- 
tions  of  voters  that  there  Is  no  room  for  ju- 
dicial construction.  It  is  true  ttiat  wboe 
part  only  of  a  legislative  act  la  void,  the  re^ 
due  may  sometimes  be  uphdd;  bat  Judldil 
auth<nlty  cannot  substitute  anything  In  i^aet 
ot  the  vdd  part  If  the  residue  of  the  act 
cannot  stand  with  the  void  iwrt  caat  on; 
then  the  whole  act  must  fall.  "Hie  statate 
nndor  consideration  In  this  case  liaa,  as  wt 
have  seen,  a  single  object— the  dlaaointloo  of 
incorporated  towns  and  dUes  fw  the  por 
pose  of  anneting  their  territory  to  anothiT 
dty;  In  a  wwd,  the  object  la  annezatioa. 
The  dissolution  is  preliminary  to,  and  Insep- 
arable from,  annexation;  and  thoee  ptarV 
sions  wl^ch  presorlbe  the  means  and  pro- 
cedure to  be  pursued  are  inddental  or  aux- 
iliary to  the  same  end.   So,  also,  the  re- 
maining provisions  are  dep^idmt  upon  and 
follow  the  accomplishment  of  the  ringle  olh 
Ject— annexation.   If  those  provisions  of  the 
act  which  prescribe  the  essential  condition 
upon  whidi  annexation  is  made  to  depend 
be  unconstitutional,  the  prindpal  objedt  of 
the  statute  fails,  and  the  wh<de  act  faila 
Cootey,  Const  Llm.  *177  et  seq.;  In  re  House 
I  Bill  Ka  16B,  16  Goto.  693,  28  Faa  Itt;  Bead 
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I  T.  JtaOnmA  Oik,  88  OiL  SIS;  Ocnn.  t.  Fotta, 
r  79  Fa.  Bt  164;  St  JoBepU  ft  D.  B.  Oo.  t. 
;  Bqcljgiuin  Oomity  Court.  39  BCo.  485.  Thew^ 
I  Aex  ot  thm  Qnnrt  reqnlrlny  the  mbmlMloD  of 
I  the  qneitlMi  to  TOten  other  than  Uiou  pr»- 
fieri  bed  by  the  statute  wu  erroneou*,  what- 
ever Tlew  may  be  takm  9f  the  etatote  Itself. 
If  the  act  be  found  raUd,  the  Qoeetku  mast 
:  be  submitted  to  ench  Ateetors  as  the  aet 
specifies;  If  the  act  be  foond  vnconstltii' 
tlonal,  the  ivoceedlng  must  be  dismissed. 

2.  Is  the  act  In  qneatlon  ctmatttntloDalT 
This  qoestkm  baa  been  ably  signed  by  ooan- 
sd  pio  and  om.  It  most  now  be  deter- 
mined, in  order  that  the  county  court  may 
property  dispose  ot  the  proceeding.  In  gen- 
eral, the  leglslatnTe  haa  plenary  power  fta 
respect  to  municipal  corporations;  but  In 
this  state  legiaiatlTa  poww  haa  been  so 
hedged  about  by  constitntlonal  restrictions 
that  we  are  eoafKated  with  many  difficul- 
ties In  tills  sa  In  other  cssea  We  aio  not. 
however,  unmindful  ot  the  oft-repeated  rule 
ttiat  the  coorts  will  not  declare  a  tegUadre 
act  nncoDstltntional,  nnlees  its  unconstitu- 
tionality la  deariy  and  palpabfy  apparrat. 
Sec  People  t.  Wright  6  OiOo.  90,  whotin  It 
la  said:  TThe  powers  of  the  genial  aasMn- 
bly  are  plenary,  subject  onl^  to  constitutional 
restraints,  ^pressed  or  implied.  To  anthor* 
lie  an  Implied  leatnlnt,  the  Implication  must 
be  a  necessary  one."  Se^  also,  Wadsworth 
▼.  Railway  Go..  IS  (Mo,  — »  88  Pac  520, 
wherein  It  Is  aald:  "So  long  as  a  legislative 
act  is  within  the  qihere  of  legteiative  power, 
—that  is,  BO  long  as  it  Is  not  an  encroachment 
xipou  the  province  of  some  other  de- 
partment of  the  government,— It  will  be  up- 
held, unless  clearly  In  conflict  with  some  pro- 
vlalon  ot  the  constitution  of  the  state  or  nar 
tlon,  or  in  violation  of  some  private  right 
thereby  secured.  The  conflict  between  the 
legislative  act  and  some  spedflc  provision  of 
the  fundamental  law  must,  in  general,  be 
clpfirly  apparent,  or  the  aet  will  not  be 
doomed  unconstitutional."  Municipal  corpora- 
tions are  wganlzed  to  promote  the  prosperity 
and  secure  the  happiness  of  people  living  in 
compa,ot  commTmitJee.  Police  and  sanitary 
regulations  different  from  the  general  laws 
of  the  state  are  conductve,  and,  In  many  In- 
stnoces,  ess^itlal,  to  the  welfare  of  the  In- 
hnbltants  of  cities  and  towns.  As  such  mu- 
nicipalities Increase  In  population,  territorial 
enlargement  and  public  improvements  of  dif- 
ferent kinds,  as  well  as  modifications  of  the 
local  government,  become  necessary  to.  the 
enjoyment  of  life,  the  protection  of  health, 
and  the  secnrlty  of  pnverty,  public  and  pri- 
Tate, 

3.  It  Is  contended  that  the  act  under  con- 
sideration la  unconstitutional,  because  a 
property  qualification  Ib  required  to  entitle  an 
elector  to  vote  upon  the  questtwi  of  dissolu- 
tion and  annexatl(»L  In  support  of  this  con- 
tention, section  1,  art  7,  of  the  constitution 
la  relied  ail  It  reads  as  fbllowa:  "SecUon 


1.  Bvery  male  person  orar  llie  age  of  twen4y- 
one  years,  possessing  the  fidlowlng  qoallflca* 
tlons,  Shan  be  entitled  to  vota  at  all  alee- 
tlona:  ritat  mt  aball  be  a  eltlieB  ct  the 
United  States*  or,  not  being  a  dttaen  d  tin 
United  States,  be  shall  have  deoUred  his 
Intmtlon,  aooMdlng  to  law,  to  become  sncb 
dtlxen,  not  less  than  four  months  before  he 
offers  to  vote.  Second.  He  shall  have  resid- 
ed In  the  state  six  months  immediately  pre- 
ceding the  eleotlon  at  which  he  offers  to 
Tote^  and  In  the  comity,  dty,  town,  ward 
or  pre<^nct,  sooh  time  na  may  be  preacrlbed 
by  law;  provided,  that  no  person  shall  bo 
denied  the  right  to  vote  at  any  school  district 
election,  nor  to  hold  any  aehool  district  of- 
fice^  on  account  of  sex."  It  will  be  observed 
ttiat  no  proiwrty  qnaMflcatlon  la  q»eelfled  In 
flu  fangotog  section;  hence,  If  an  doctor 
has  the  qnaUflcattana  therein  apeclfled.  he 
la  entitled  to  vote  at  all  dectlona  eontunplat- 
ed  by  aald  section.  If  tho  term  *^electlona," 
as  therein  naed,  be  held  to  indude  swdi  an 
etoctlon  as  Is  provided  for  In  flu  aet  now 
under  c<msideratlon,  then  the  act  cannot  be 
upheld.  That  the  word  is  not  used  In  such 
a  comprehensive  sense  may  be  inftered  from 
the  fact  that  daewbsra  In  fho  constHntlon, 
wherdn  the  crea>tlon  ot  public  ladebtednees 
la  provided  for,  the  right  to  vote  is  restrict- 
ed to  sudi  qualified  electors  aa  shall.  In  the 
year  next  preceding,  have  paid  a  property 
tax.  See  article  11,  f|  6-8.  These  provisions 
of  article  11  were  framed  at  the  same  time 
aa  artlde  7,  and.  if  they  had  been  considered 
exceptions,  they  would  doubtless  have  been 
noted  as  sncb  In  article  7  by  the  usual  phrase, 
"except  as  in  this  constitution  otherwise  pro- 
vided," as  was  done  in  other  parts  of  the 
original  constitution.  See  article  6,  {  80; 
article  6,  H  1.  2.  It  Is  manifest  that  some 
restriction  must  be  placed  upon  the  phrase 
"all  elections,"  as  used  in  section  1.  art  T. 
^se  every  person  having  the  qualifications 
therein  prescribed  ml^t  insist  upon  voting 
at  every  election,  private  as  well  as  public, 
and  thus  lnterf«e  with  affairs  of  others  in 
which  he  has  no  Interest  or  concern.  In  our 
opinion,  the  word  "elections."  thus  used, 
does  not  have  its  general  or  comprehensive 
signification,  including  all  acts  of  voting, 
choice,  or  sdectlon,  without  limitation,  but 
Is  used  in  a  more  restricted  political  sense, 
—as  elections  of  public  ofiScers.  This  view 
Is  consistent  with  the  title  of  article  7,  "Suf- 
frage and  Blectiotts,"  and  is  also  in  harmimy 
with  the  residue  of  the  article.  See  Cent. 
Diet;  also,  Webster  and  Bouvler;  Amer. 
&  Eng.  Enc  Law,  tit  "Mections."  In  Re 
Nominations  to  Public  Ofllc««,  9  Colo.  631, 
21  Pac.  474,  a  bill  relating  to  primary  elec- 
tions was  held  to  be  "a  primer  subject  of 
l^slation,  entir^  within  the  legislative 
power;"  and  the  bill  as  passed  excludes  vot- 
ers from  voting  who  In  good  faith  belong  to 
anothw  political  party  than  the  one  holding 
the  primary  Section.   Seas.  Lawa  1887,  p. 


Digitized  by 


410 


PACmO  BEFOBTXEiTte.  S4. 


947  «t  MQ.  nna  we  have  &  JtUSlctal  Oed- 
lion  of  oar  own  state,  UmitlDK  somewh&t  tbe 
pbnuw  "all  etecttoDt,**  u  used  in  article  7 

£ai  the  sbMiice  of  anj*  spedfie  coavtltntUmsl 
proTfslCHi  to  tbt  contraty,  the  lesiBlatun  may' 
eboow  any  ainmprlate  agency  wherein  to 
change,  modify,  or  d  lain  corporate  municipal 
corporatloniL  1 IHIL  Mon.  Corpu  (4th  Bd.)  H 
64^  63,  18S;  Pec^  t.  Fleming,  10  Colo.  558, 
16  Pac.  288;  Obeanej  t.  Booaer,  e  &  Moo. 
380;  MarabaU  t.  Donoran,  10  Bush,  681; 
Bockner  t.  Gordon.  81  Sy.  665;  Bliwchard 
T.  BMl.  U  Ohio  at  06;  Ozaham  City 
ot  OreenTin^  67  Tex.  62*  2  S.  W.  742.  Oonn- 
■el  tog  plalnlifh  In  txnx  ntsn  to  the  eoxatO' 
tntlonal  provMon  that  "the  general  amem- 
Uy  shall  ^Tlde  by  goieral  laws  for  the  or- 
gaidiatlon  and  daaiiflcatloB  of  towns  and 
dtlea."  Oonat  art  14,  1  13.  Snob  prorlalon 
does  not;  howerer,  prohibit  tba  dlssolntlDn  of 
towns  «r  dtifls  thus  organised  by  any  appro- 
priate eKordse  of  l^;lslatlTe  power.  We  find 
nowhere  In  the  oonstitatkm  any  provlsloa 
forbidding  the  snbmlaion  eif  the  qoestlcm  ot 
dlBsolntion  or  annexation  to  the  determlnar 
tlon  ot  taxpaylng  electors.  Such  dectora  pre- 
sumably hare  greater  Interest  than  others  In 
quefltlons  affecting  public  indebtedness  or 
rate  ot  taxation  In  the  mnnldpaUty  whare 
their  property  Is.taxable.  As  we  baxe  seen, 
the  Qvallfleatlona  prescribed  1^  tbe  act  are 
analogous  to  those  prescribed  in  tbe  coasts 
tution  Itsdf  where  rtmllar  Intnests  are  at 
stake.  These  Tlews  are  not  In  ooofllct  wltfa 
the  opinion  In  Be  Bxtendon  of  Boandsrles 
of  City  of  Denver,  18  Colo.  — ,  82  Pac  615. 
The  precise  point  decided  in  that  case  snm- 
med  up  by  the  court  as  follows:  "In  onr  opin- 
lon,  the  power  ot  the  legislature  to  annul  ttie 
cinrporate  existence  of  tb»  adJoliUng  towns  by 
an  amendment  to  the  special  charter  of  the 
dty  of  Denver,  as  provided  by  the  bill  sub* 
mitted*  must  be  denied."  The  court  did  not 
hold  that  the  legislature  was  powerless  to 
didnowporate  a  town  or  dty  ATHfftlng  under 
general  laws,  nor  that  a  majority  vote  of  all 
the  qualified  electors  of  such  a  municipality 
was  essential  to  Its  dldnonporatlon.  Tlie 
case  at  bar  is  unlike  the  case  of  State  v. 
■vraUams,  5  Wis.  808^  where  the  constitution 
Itself  expressly  provided  who  should  be  en- 
titled to  vote  at  an  dectlon  for  the  removal 
of  a  county  seat  Section  5,  art  11,  of  onr 
cmistltutlon  contains  a  similar  provision  In 
relation  to  voting  t<a  tbe  creatl<m  of  a  debt 
tar  public  buildings.  Ndther  the  Wisconsin 
case  nor  section  S  militates  against  the  view 
we  have  taken.  We  .do  not  fed  Justified  in 
dedsrlng  the  act  unconstitutional  on  the 
ground  that  tbe  qoestlcm  of  annexation  Is  re- 
quired to  be  submitted  to  the  determination 
of  taxpaylng  electors. 

4.  It  is  ftarttier  omtended  that  the  annexa- 
tion act  Is  local  or  special  l^islatlon.  and 
iMioe  in  conflict  with  section  25,  art  S»  of 
the  constitatlon.  Tbe  only  specially  enumer- 
ated case  fbibldden  by  section  26  to  which 
the  present  act  can  be  compared  Is  '^regulat- 


ing county  or  ttnraaUp  afhdn.*  The  preaot 
act  affects  and  regulates  tbe  alBalra  of  towm 
and  dtles;  but  not  the  affairs  ot  townsbipi. 
The  term  "township^'  In  the  Isssl  nomes- 
dature  of  this  state  refos  to  an  Involuntarr 
corporation  or  qnastcorporatiou.  as  a  rabdl- 
vislon  of  a  coonty,  and  not  to  a  votautarr 
municipal  corporation,  such  as  an  Incorporit- 
ed  town.  County  Court  v.  Scbwatm.  13 
201,  22  Pac.  788;  Booth  v.  Ooonty  Court  IS 
Odo.  33  Pac.  681;  1  DiU.  Man.  Corp.  H 
22,  23;  Kdly  T.  Ifedcs,  87  Ho.  80&  Tbe  sn 
is  general  in  form.  Of  necessity  It  has  Bome 
spedal  -ebaractnlstlcs.  But.  contfdcring  tbe 
Bobject-matter  of  tbe  legislation,  we  are  not 
prepared  to  amy  that  a  mcne  general  law 
oould  be  made  appUcable;  hance^  its  ensct- 
ment  Is  not  inhibited  by  the  latter  daose  of 
ssctkm  2S.  In  genwal.  the  power  ot  m  state 
legldatnre  to  pass  an  act  will  be  presnmed  to 
etsist  unless  the  cwteary  clearly  appeaix 

5.  It  Is  urged  that  the  act  Is  nnoonstim- 
tlonal  bccausft  of  certain  excise  provWocA 
Tbe  dijectlon  Is  that  It  eonttauKs  In  forvf 
the  ordinances  of  an  umexed  town  or  dty 
prohibiting  or  regulating  tbe  sale  of  intoxi- 
cating liquors  within  the  original  limits  uf 
snch  town  or  dty,  and  that  such  ordlnaoo-* 
cannot  be  repealed  without  the  ecmaent  of 
the  votos  of  sudi  annexed  tenttocr.  Thi)) 
ohlectlon  is  not  maintainable^  It  has  nevt? 
been  questiimed  in  this  state,  so  far  as  v-e 
are  advised,  that  the  mnnldpal  anthodties  «f 
incorporated  towns  and  dtles  may  be  Invest- 
ed with  power  to  license,  regulate,  ^hiUt 
ot  suppress  tbe  traffic  In  Intoxicating  Uqnors. 
subject  to  tbe  general  laws  ot  the  Btmlbs.  Tbe 
controversy  has  been  whetbor  the  local  ibb- 
niclpal  government  might  nullify  or  snspeul 
the  genoal  laws  of  tbe  state  relating  to  dp- 
pling  houses  within  the  limits  ot  socb  towns 
or  dtles.  See  Huffsmltb's  Case.  8  CakL  173. 
8  Pac  167;  also,  Helnssen's  Case,  14  Colo. 
237,  23  Paa  005.  In  this  state  the  poll^  of 
our  legislation  has  been  to  invest  local  nm* 
nlclpal  governments  with  large  powus  in  re- 
spect to  the  traffic  In  Intoxioatlng  UquoEs; 
and  the  Afferent  towns  and  dtles  have  re- 
sented to  high  lioense,  low  Uoenae,  local  op- 
tion, prohibition,  or  partial  prohlbitloa,  as 
the  pc^ular  will  has  been  manifested  thniu^ 
the  local  municipal  officers;  and  so  dram- 
shops  have  been  permitted  In  one  put  of  a 
dty  or  town  and  prohibited  In  another  part 
For  example^  In  Denver,  aometlmes  by  tbe 
charter,  sometimes  by  ordinance,  tbe  petltloe 
or  consent  a  naajortty  of  the  property  own- 
cts  within  restricted  limits  baa  been  made  a 
condltiai  to  tbe  lioendng  of  salnntis;  and 
again,  the  sale  of  Intoxicating  llqnon  baa 
been  forbidden  within  A  certain  dlstaBce  ot 
public  schools  and  cburchea.  The  legality  ot 
snch  conditinis  and  restrictions  has  never 
been  Judicially  denied,  so  far  as  we  are  ad- 
vised. The  objections  to  tbo  sxdss  provt- 
dons  at  tbe  act  in  question  do  not  render  the 
act  onoonstltutloaal,  nor  do  they  present  any 
InsoperaMe  obatacle  to  annexation.  Thij 
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■Med  not  therefope,  be  farOier  rvriewed  In 
th«  presHit  proceeding.  PmvIs-t.  Cragter, 
138  HL  401.  2S  N.  B.  812. 

e.  It  1«  objected  that  peoiOe  IMns  In  tlie 
original  territorial  Umlta  of  an  annexed  town 
or  ctt7  can  haTe  no  repreaentatloa  in  tbe 
board  at  aldermen  of  the  city  to  wUeh  such 
town  or  dty  becomea  annexed.  TblB  objec- 
tion is  not  well  founded.  PtotIbIdd  la  made 
for  sDcli  representation,  tfaongh  a  caae  woay 
occnr  In  which  such  representation  may  be 
saspended  tar  a  tolef  time.  Compare  section 
18  of  the  act  under  consideration  with  see* 
Uon  2  of  tlie  Denver  Oharter  of  1893,  (Seas. 
Laws,  p.  135.)  The  objection  cannot  Iw  eon* 
sidered  serious;  it  doea  not  attoct  the  con- 
stitutionality of  the  act  No  oonstltational 
provlrimi  has  been  cited  making  it  impera- 
tive that  there  shall  t>e  local  aldermanlc  r^ 
resentatlon  la  towns  or  cities  In  this  state. 
The  cases  cited  by  counsel  for  plaintiff  in  er- 
ror on  this  point  bear  lltHe  analogy  to  the 
present  case.  Warren  t.  Mayor.  2  Gamj^  84; 
People  T.  Maynaid,  16  Midi.  4B&;  UuuUag 
V.  Carpenter,  20  N.  T.  447. 

7.  It  Is  contended  that  section  10  of  tbe 
iinniixatlon  act  riolates  certain  constUntton^ 
al  provlslDDB  relatli^  to  taxation  and  mu- 
nicipal indebtedness.  The  section  reads  «a 
roUows:  "Sec.  10.  Wbenerer  in  parsaance  of 
this  act  any  town  or  dty  odstlng  nndier  gen- 
eral laws  shall  be  annezed  to  any  city  ezist- 
tng  unAer  a  special  charter,  all  rights,  causes 
of  action,  records,  uncollected  revenuas  and 
other  property  of  the  town  or  city  so  an- 
nexed  shall  acenie  to  and  become  the  prop- 
erty of  the  city  so  enlarged;  and  all  valid, 
indebtedness  of  any  town  or  dty  so  an- 
nexed, and  of  the  dty  existing  undar  a  spe- 
cial cbartor,  shall  be  paid  by  general  taxa- 
tion upon  all  tbs  taxable  property  within  the 
city  existing  under  a  spedal  charter.  Includ- 
ing the  territory  formerly  Induded  In  fhe 
town  or  dty  so  annexed.  At  least  a  propor- 
tionate share  o<  the  moneys  of  the  dty  so 
enlarged,  available  for  water  service,  lights 
and  oth»  puUic  Improvements,  shall  be  ex- 
pended each  year  within  the  territory  for- 
merly Induded  within  tbe  town  or  dty  so 
annexed,  based  upon  the  assessed  valuation 
thereof;  and  the  water  and  light  service  of 
any  toWn  or  dty  so  annexed  shall  not  be  cur- 
tailed after  auch  annexation."  Sess.  Laws 
1893,  p.  45S.  Untess  the  forcing  section 
conflicts  with  some  express  provision  of  the 
constitution,  there  can  be  no  doubt  of  Its 
frlsdom  and  propriety.  Speaking  niMn  this 
labject,  Mr.  Jnstloe  DlUon  ssys:  "It  is  usual, 
bowever.  for  ths  legislature,  on  the  change 
^  division  of  munldpal  and  public  corpora- 
ttoos,  to  make  provision  concerning  existing 
Indebtedness;  and  Its  power  to  do  so,  unlete 
-estriilned  by  special  oonstltational  provision, 
is  dear  and  uanfla.**  1  DDL  Hun.  Corp.  | 
173. 

The  constitutional  provisions  which  section 
10  of  the  annCTatiMt  act  Is  supposed  to  vio- 
late wlU  be  tetaOr  DollosliL 


Of  article  10. 1  7.  It  Is  a  sulBclSBt  nmm-^ 

to  the  objection  based  on  this  aeetiea  to-r**- 
marie  that  the  general  assembly  has  not  hy 
section  10  of  the  anu«catIou  act  undertaken 
to  'impose  taxes  for  the  purposes  of  any 
county,  d^,  town,  or  other  munldpal  corpo- 
ration." On  the  contrary.  It  has  by  said  seo- 
tlsn  vested  in  the  corporate  authorities  ct 
the  surviving  dty  the  power  to  assess  and 
collect  taxes  througboiit  Its  entire  extent,  in- 
duding  Its  enlaiged  boundaries,  for  all  tbe 
purpouea  of  such  enlarged  corporation. 

Of  artide  11,  S  1.  This  section  is  to  be  con- 
strued as  prohibiting  a  town  or  city  by  it» 
own  vtduntary  corporate  act  from  i^edglng 
its  credit  to.  or  becoming  reqwaaiUe  for,  any 
debt,  contract,  or  llabiUty  in  aid  of  a  third 
party.  Certainly,  In  the  case  at  bar,  the 
town  of  Valverde  Is  not  called  upon  to  idedge. 
its  credit  to,  or  become  responsible  for,  any 
perstm.  company,  at  coriMtation. '  If  annexa* 
tlon  takes  place,  the  town  of  Valverde  ceastM 
to  exist  as  a  munldpal  corporation.  It  it 
true  that  by  annexation  tbe  city  of  Denver 
becomes  responsible  tose  tbe  municipal  In- 
debtedness of  Valverde,  If  any  there  be  ex- 
isting when  annexation  takes  place;  but  by 
annexation  the  territory  of  Valverde  is  add- 
ed to  the  dty  of  Denver,  and  becomes,  ipso 
facto,  an  Integral  part  of  Ite  new  and  en- 
larged boundaries,  and  so  the  indebtedness 
for  which  the  enlarged  dty  becomes  respon-. 
sible  Is  ite  own  Indebtedness  t<a  and  on  Its 
own  acconnt  and  to  no  longer  a  debt  or  ob- 
ligation of  a  third  party.  It  may  be  observ- 
ed also  In  this  connecttott  that  the  corporate 
inwperty  of  Valverde  in  case  of  annexation 
becomes  the  property  of  the  enlarged  dty  the 
moment  annexation  takes  place. 

Of  artide  11,  $  8.  It  Is  contended  that  seo* 
tioD  10  ot  the  annexation  act  contains  a 
threefcdd  violation  of  this  section.  The 
argument  Is  that  it  affects,  or  may  affect, 
the  rights  of  the  town  of  Valverde,  of  the 
dt7  of  Denver,  and  of  tiie  creditors  «f  both 
municipalities.  It  Is  true,  taxation  of  property 
situate  in  the  territcoy  formerly  embraced 
within  the  corporate  limits  of  Valverde  or  of 
the  dty  of  Denver  may  be  increased  or  de- 
creased by  annexation,  though  It  Is  not  made 
to  appear  that  there  will  be  any  dumge.  In 
any  event,  section  8  does  not  contain  any  guar- 
anty that  tiiere  shall  be  no  Increase  at  tax- 
ation In  case  of  the  enlargement  of  munic- 
ipal boundaries,  nor  has  our  atKmtion  been 
called  to  any  other  constitutional  provision 
to  tiiat  effect.  By  annexation  no  debt  is 
contracted  by  loan,  dtiier  by  the  town  of 
Valverde  or  by  the  dty  of  Denver;  nor  la 
any  debt  ccmtracted  at  all  by  the  town  ot 
Valverde  as  a  munldpal  ooiporatien,  since 
tbe  town,  as  such,  ceases  to  exist  as  somi 
as  dlssdutloa  and  annexation  take  i^co. 
The  ann«ation  of  Valverde  may  Increase  or 
it  may  decrease  the  taxes  of  those  owning 
property  situate  within  tbe  orlginsl  limits  of 
Valverde  or  of  Denver.  It  may  or  may  not 
■obtfKt  pnverty  within  swfh  limits  to  pDS>- 
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cdvtiag  unmldpsl  indebtedaMB.  In  any 
vmit,  these  circanutanoea  conatltate  no  le- 
gal or  coDstitational  objection  to  annexa- 
tl<»L  Objectiona  to  as  well  as  argnmenta 
for  annexation  based  npon  snch  mpposed  In- 
crease or  decrease  of  tnzatlcm  rest  wholly 
upon  gronnds  of  ei^redlency,  and  do  not  af- 
fect tbe  l^al  or  constitutional  rights  of 
either  municipality  or  of  the  residents  there- 
of. Upon  this  subject  Judge  Dillon  speaks 
with  bis  usual  clearness  as  follows:  "Not 
wily  may  the  legislature  originally  fix  tbe 
limits  of  tbe  corporation,  but  It  may,  unless 
apwHaXty  restrained  by  tiie  constitution,  sub- 
sequentiy  annex,  or  authorise  the  annexation 
vt,  contiguous  or  otbor  territory;  and  this 
without  tbe  consent,  and  even  against  the 
remonstrance,  of  the  majority  of  the  persona 
residing  In  the  corporation  or  on  the  an- 
nexed territory.  And  It  la  no  constitatlonal 
obJecUcm  to  the  exercise  of  this  power  of 
compulsory  annexation  that  the  property 
thns  brought  within  tiie  corporate  limits  will 
bs  subfect  to  taxation  to  discharge  a  pre- 
existing municipal  Indebtedness,  since  this 
Is  a  matter  which,  in  the  absence  of  special 
consdtatiMial  restriction,  belongs  wholly  to 
the  legislature  to  determine."  1  DUL  Mnn. 
Oorp.  (4tb  Bd.)  I  185.  The  rights  of  cred- 
itors are  amply  protected  by  the  annexation 
act  They  hare  the  Joint  resources  of  the 
two  municipalities  as  security  for  the  munic- 
ipal indebtednesa  of  each.  They  hare  a 
respcmsIUe  municipal  goTemment  upon 
which  erery  kind  of  legal  proceas  may  be 
had  for  the  coUecUcMi  and  enforcement  of 
their  respective  claims.  In  case  of  ante- 
cedent Indebtedness  contracted  by  loan  In 
pursuance  of  an  ordinance  of  any  town  or 
city,  such  ordinance,  by  virtue  of  the  consti- 
tution, mrrlTes  all  changes  of  organlzatitm, 
goTemmoDt,  or  boundaries  which  may  be- 
fall the  municipality,  until  such  indebted- 
ness shall  have  been  fully  paid  and  dis- 
charged. In  caae  such  town  or  city  be  dis- 
solved by  annexation  to  another,  the  munic- 
ipal officers  of  the  surviving  corporation 
may  be  compelled  by  mandamus  to  levy  and 
collect  taxes  for  the  payment  of  such  Indebt- 
edness, the  same  as  if  they  were  officers  of 
tae  original  civporation;  and  for  the  purpose 
of  more  completely  protecting,  paying,  and 
discharging  such  Indebtedness  such  officers 
may,  If  necessary  to  the  security  of  cred- 
itors, be  required  to  levy,  collect,  and  keep 
separate  the  taxes  collected  from  the  proper- 
ty situate  within  the  limits  of  the  original 
municipalities,  respectively,  any  law  of  the 
state  to  tbe  contrary  notwithstanding.  Tbe 
cmtstitntion  of  tbe  United  States  provides 
that  no  state  shall  pass  any  law  Impairing 
tbe  oUIgation  of  oontracta.  Tida  applies  to 
the  oonstitntions  of  the  several  states  as 
wtU  as  to  atatutes  enacted  by  state  leg- 
Idaturea.  The  ccmstitutioD  of  this  state  con- 
tains a  similar  provision.  It  Is  true,  secti<»i 
3,  art  10^  of  our  constitution  provides  that 
all  taxes  shall  be  uniform  upon  the  same 


class  of  subjects  vrithln  the  tvrltorlal  Um- 
its  of  the  authority  levying  the  tax."  Ip 
view  of  this  provision,  it  Is  urged  with  miK-b 
force  tliat  the  annexation  act  cannot  be  mt- 
h^d,  aince  the  contingency  may  ocent  in 
which  the  municipal  anthorities  of  ttie  en- 
larged city  maj  have  to  depart  from  ttw 
uniformity  rule  In  levying  taxes,  for  ex- 
ample, original  Yalverde  propnty  may  have 
to  be  subjected  to  a  curtain  ra.te  of  taxation 
to  meet  «1glnal  Yalverde  Indebtedness, 
while  original  Denver  property  may  have  to 
be  subjected  to  a  dlfferrat  rate  <a  taxattao 
to  meet  original  Doiver  Indebtedneaa.  Re- 
mote and  ImprobaUe  as  such  a  ooaOngmcj 
may  be,  nevertheless,  If  it  sbonid  occnr.  afi 
state  laws,  conatitntiooal  as  wdl  aa  atatntnr. 
would  have  to  give  way  to  the  paramoimt 
rule  that  no  state  law  can  be  aoflered  to  Im- 
pair the  obligation  of  contracts;  and  thus  tbe 
uniformity  rule  ot  taxation  ml^t  be  partial- 
ly suspended  In  order  to  maintain  contract 
obUgatiMis.  But  we  need  not,  for  this  ra- 
Bou,  bold  section  10  of  the  annexation  act 
void.  The  rule  prescribed  In  tliat  secttca 
may  be  followed,  unless  some  creditor,  for 
the  pnrpose  of  enforcing  the  paymuit  of  Ui 
loan,  contracted  in  pursuance  of  an  Irt^ieal- 
able  Mdlnance,  should  invoke  the  role  sped- 
fled  In  section  8,  art  11.  of  tbe  oonstitutfaHL 
In  such  case  tbe  municipal  antliiKltis  of 
Denv^  ml^t  be  comp^ed  to  act  aa  offlcen 
of  the  (wlglnal  town  of  Valvorde,  or  of  tlw 
<»-iglnaI  dty  of  Denver,  (as  sncb  town  ot 
city  existed  when  such  loan  was  contract- 
ed,) and  in  such  official  capacity  might  be 
required  to  levy  and  collect  taxes  from  snefe 
original  municipality,  and  apply  the  aaae 
to  tbe  payment  of  such  loan.  Thus  sectioa 
8,  art  11,  being  connected  with  the  obliga- 
tion of  the  loan,  would  be  held  saperior  to 
section  3,  art  10,  as  well  as  sop^or  to  tbe 
annexation  statute.  Contract  obligatioos  an 
of  paramount  importance.  1  DllL  Mim. 
Oorp.  (4th  Ed.)  K  170-174  inclusive;  Goolrr 
Oonst  Lim.  (eth  Bd.)  p.  351;  Mount  Pleasaoi 
V.  Beckvrltb,  100  U.  8.  614;  North  Yarmoatli 
T.  Skllllngs.  40  Me.  133;  JNancbard  v.  Bis- 
sell,  supra;  McGurn  v.  Board  ot  Kd..  133  ItL 
m,  24  N.  B.  529;  Oounty  ot  San  Mateo  t. 
Southern  Pac.  K.  Co.,  13  Fed.  T22;  I*ec^le  v. 
Mayor  of  <^cago^  61  OL  36;  In  re  Town  of 
Flatbuah,  60  N.  T.  406;  PetnOe  Uorga. 
eo  111.  666;  Mertweatliflr  t.  Gairet^  lOS  U. 
a.  473. 

Of  article  11^  $  12.  The  annexation  act  b 
not  obnoxious  to  this  section.  A  legialatin 
act  whereby  one  municipal  CMporation  be- 
comes annexed  to  another,  forming  one  coo- 
soUdated  town  or  city,  the  survivins  mnnld- 
pallty  assuming  all  the  corporate  debts  and 
taking  all  the  corporate  property  of  the  an- 
nexed municipality,  together  with  tbe  au- 
thority to  levy  and  o^ect  taxes  throughout 
the  enlarged  municipality,  is  not  an  act  retro- 
spective In  its  op»atlon;  not  does  It  Impost 
on  tbe  peoi^e  ot  either  muakdpaUty  a  nev 
UabUlty  In  respect  to  tnuMttons  or  oonsU- 
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atl(Hia  Blreedy  past  The  braeflt  aocnilng 
>  the  people  of  the  surriTUig  dty  Is  a  prea- 
it  and  prospective  c<«urideration,  and  1b  baa* 
I  upon  a  presoit,  and  not  upon  a  past; 
ansaction.  So^  too.  there  is  a  ^«sent  c<ui- 
deratlon  aocralng  to  the  people  of  the  an* 
ixed  tcarltory.  Tbey  receive  and  enjoy  the 
neater  pvivUeges  and  protection  which  the 
Tger  munldpaUt^  effords,  and  at  the  some 
me  are  rdtored  from  the  burdens  of  an  in- 
ependent  municipal  coremmeat.  It  Is  said 
tat  the  proTtstooa  of  the  annexation  aot  are 
at  binding  nprai  the  dty  ot  D^Ter,  because 
le  act  does  not  proTlde  for  her  assent  to 
anexatkn  altlier  1^  pi^nilar  dectlon  or  by 
Tote  of  her  oorp(Nmte  offloera.  It  Is  a  snflS^ 
ient  answer,  tor  this  case,  to  say  that  ttie 
ity  of  Denrer  Is  aot  here  complaining;  nor 
D  we  Intlmata  ttat  an  ofajeotlfnt  on  her  part 
'onU  be  of  any  anO.  Besides,  Just  before 
le  passage  of  the  annef  tkm  act.  an  act  was 
a  seed  "to  amend  and  revise  the  charter  of 
lenver.**  Tte  latter  act  expressly  provides 
lat  any  town  or  dty  eonttgaoDa  to  Denw 
lay  become  a  part  of  tbe  latter  dty  by  dls- 
olatlmt  and  annentkm.  It  Is  conceded 
lut  soBb  levlsod  and  amended  diarter  has 
Iready  beem  accepted  and  pnt  In  <q>tfatlon 
y  tbe  dty  ot  Denver.  Urns,  the  city  of 
>enver  has  accepted  In  advance  the  annexa- 
ton  of  contlgoooa  towns  and  cities  with  all 
he  burdens  Imposed  by  the  annezatloiL  act 
iee  Sees.  Iawb  1888,  pertlculariy  the  ezoep- 
lon  and  pmvlao  In  sectlMl  2  on  pM^e  ISfiw 
We  have  endeavored,  with  due  conaldera- 
ion,  to  review  Qie  ob)e(rtloDs  resulted 
gainst  tile  constltathmaUty  oC  the  annesEa- 
lon  act  WhOe  Impressed  with  the  role  tliat 
he  act  should  be  upheld  If  Iqr  any  reaaonaMe 
onstnictlon  Its  provisions  could  be  harmrailft- 
d  with  the  cmstitatkra,  we  have  ehdeavor- 
d  also  to  iMar  In  mind  ttw  rl^ts  ot  Indivldu. 
Is.  It  shonld,  however,  be  observed  In  this 
onneetion  that  the  record  in  this  case  no- 
rhere  discloses  ttie  ezlstoice  of  any  mxudd* 
•al  Indebtedness  whereby  the  rights  of  In- 
iTldualB,  dther  as  taxpayers  or  creditors, 
re  or  m^  become  involved  by  annexation. 
Ve  have,  however,  considered  such  questions 
•ecaoae  It  seemed  expedient  tiiat  they  shonld, 
0  some  extent,  be  dtapooed  itf  In  a  proeeed- 
Dg  ot  fills  Und.  If  the  constltatlonal  ob- 
ectlons  in  reQ>ect  to  taxation  and  municipal 
adebtedness,  as  resented  upon  this  review, 
rere  to  be  hdd  auffldent  to  defMt  the  pres- 
nt  act.  It  Is  diffloolt  to  iee  how  Vuty  could  be 
tbviated  by  any  other  legislative  enactment 
ilras  the  nnfortonato  condusion  would  be 
eached  that  two  or  more  towns  or  dtles  In 
his  state  could  not  be  annexed  w  c<»isoU- 
[ated  BO  long  as  there  should  be  any  indebt- 
!dnc88  by  loan  existing  against  either 
*t  them.  The  annexation  act.  so  far  as  this 
«vlew  has  extended,  appears  to  have  been 
tamed  with  care,  and  its  provisions  seem  to 
M  fair  and  jwt,  aa  wen  as  free  from  con- 
ttitntlonal  t^eotton.   The  Judgment  of  the 


county  court  will  be  reversed,  and  tbe  cause 
remanded  for  further  proesedtn^  la  acoordr 
ance  with  this  opinion. 


UNION  PAO.  BY.  00.  v.  GILLAND. 

(Bnpreme  Ooort  of  Wytnnlng.    Dee.  1. 18B8.) 

Bailhoad  Compahibs  —  Liabujtt  roa  Nseu- 
esNOB— Bprsad  of  Firs  pbom  Right  or  Wat. 

1.  Act  Jan.  &  1881,  requiring  railroad  oom- 

BDles,  between  September  1st  and  Novembv 
t  in  everr  rear,  to  bum  the  vegetation  on 
their  right  of  way  as  a  anard  aialnst  fire,  and 
making  them  liable  for  damage  resulting  from 
fallare  to  do  so,  does  not  aathorize  a  recovery 
for  flre  occurring  October  20,  18&1. 

2.  Id  an  action  aplnBt  a  railroad  eolopany 
for  damages  cansed  or  Its  failure  to  use  rea- 
sonable precaations  to  i^event  tbe  spread  of  fire 
originating  on  Its  ri^t  ot  wbt.  It  u  proper  to 
permit  a  witness  tor  plahitlfl  to  testify  tliat 
nom  the  awoarance  of  the  right  of  way  lo  the 
vicinity  of  the  fire  he  did  not  think  that  it  bad 
been  bnmed  over  by  the  company  so  as  to  pre- 
vent the  spread  of  fire,  and  alao  to  testify  as  to 
what  kind  ot  flre  guard  was  placed  by  tike  com- 
pany. 

8.  In  an  actl<nt  against  a  r&Sroad  company 
for  Injuries  cansed  w  fin  qtreadlng  from  the 
right  of  way,  plaintiff  may  testis,  after  stot* 
log  what  he  observed  as  to  the  course  of  the  fire 
on  the  day  It  occurred,  and  on  examining  the 
ground  bnmed  over  the  next  day,  that  as  a  re- 
anlt  of  such  obscrvatltm  he  concluded  that  the 
fire  started  on  d^ndant's  right  of  way. 

4.  It  is  not  per  se  negligence  for  a  rail- 
way company  to  permit  combustible  material, 
Boch  as  ^'stalks,  grass,  grain,  or  stnbUe,"  to 
grow  or  remain  on  Ito  right  <n  way  In  consid- 
erable qoantitlss. 

Error  to  district  oonr^  Tjrwmle  coonty; 
a  H.  Scott,  Judge. 

Action  1^  Oeorge  H.  OlUand  against  the 
TThion  Pacific  Ballway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Beversed. 

Lacey  &  Van  Devanter,  for  plaintiff  tn 
error.   W.  R.  StoD,  toe  defendant  In  errmr. 

OliAJlK,  J.  This  action  was  brought  in 
the  district  court  of  the  county  of  Laramie, 
by  defendant  in  error  against  plaintiff  In 
error,  to  recover  damages  alleged  to  have 
been  occasioned  tbe  plaintiff  tn  error 
having  on  October  20,  1891,  operated  its  line 
of  railway  in  such  negligent  and  careless 
manner  that  It  set  flre  to  the  grass  and 
other  vegetation  which  it  had  negligently 
permitted  to  grow  and  accumulate  upon 
Ito  right  of  way,  and,  commencing  there, 
the  flre  so  set  ont  communicated  with 
the  grass  growing  up<m  d^endant  in  error's 
lands,  and  consumed  the  same,  to  his  dam- 
age, etc.  The  Bcto  of  negligence  complained 
of  as  having  been  the  proximate  cause  of 
the  Injury  are:  (1)  That  the  railway  com- 
pany did  not.  between  the  let  day  of  Sep- 
tember, 1801,  and  the  Ist  day  of  November, 
1801,  or  at  any  other  time,  bum  as  a  fire 
guard  all  grass  and  vegetation  growing 
upon  Its  right  of  way.  In  such  manner  as  to 
effectnally  destroy  the  same;  (2)  ttiat  It 
netflgenfly  and  cardessly  permitted  grass. 
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faa7.  and  other  tnllAmmftUe  Tes«tatlOD  to 
grow  and  accanmlato  upon  Its  rlfht  of  way, 
and  did  negligently  set  fln  to  the  same 
meana  of  sparks  and  coals  of  Are  drop- 
ping tba%on  from  its  engines  ^lle  engaged 
in  operating  Its  railroad;  (3)  tliat  It  set 
out  tlie  fife  npofi  Its  rlg^t  of  way.  and  so 
negligently  and  carrfessly  watched  and 
tended  It  that  it  came  to  complainant's  lands, 
and  consumed  the  grass  growing  thereon; 
(4)  that  it  was  negligent  in  failing  »>  sup- 
ply Iti  engines  with  proper  spark  arresters, 
and  to  property  handle  its  «igineS  so  as 
to  prevent  the  emission  (rf  sparks  of  unnsual 
dze  and  In  nnnsnal  quantities,  by  reason 
of.  which  negligent  failure  fire  was  kindled 
uptm  Its  ri^t  of  way,  spread  to  eompiaia- 
ant's  lands,  and  consumed  bis  grass,  etc. 
The  railway  company's  answer  was  simply 
a  general  denUd  of  an  matters  aUeged  In  the 
petition.  There  was  a  trial  befbre  a  Jury, 
and  TBcdlct  for  plaintiff  below,  and  Judg- 
ment tbttwm.  De^^hnt  Mow  made  Its 
motion  for  a  new  trial*  which  was  oTemHed, 
and  the  case  la  hetote  us  upon  petition  in 
erzor. 

In  the  aOegatlODS  of  the  petition  setting 
forth  the  first  acts  of  negilgenoe  cMupl^ed 
ot  as  her^beflore  stated,  there  was  an  evi- 
dent attempt  to  bring  this  oatise  tHttaIn  the 
opwatlon  ct  sections  1047  and  IMS  of  the 
Revised  Statatea  of  Wyoming  as  amended 
by  chapter  84,  pp.  166,  167,  Sees.  Laws 
1890-81.  Section  IMT  makes  It  the  duty  of 
every  rallKAd  company  operating  a  line  of 
railway  within  this  state  to  bum,  between 
the  lat  of  SeptembK  and  the  1st  day  of 
November  in  each  and  every  year,  as  a 
fire  guard,  all  grass  and  vegetation  growing 
upon  Its  right  of  way  for  a  distance  not 
exceeding  200  feet  on  both  sides  of  Its 
roadbed.  In  nuxSi  manner  as  to  destn^  the 
same,  and  prevent  flres  spreading  therefrom 
to  adjacent  lands.  Section  1948  provides 
that  every  such  railroad  company  "shall  be 
liable  fbr  all  damage  by  fire  that  Is  set  out 
resulting  or  caused  by  operating  any  such 
line  of  road  or  any  part  thereof,  when  such 
railroad  company  has  failed  to  bum  a  fire 
guard  as  provided  In  section  1947."  These 
sections  were  enacted  January  8,  1891. 
Prior  to  that  date  the  statute  required  rail- 
road companies  to  plow,  as  a  fire  guard,  a 
strip  of  land  six  feet  in  width  upon  the 
exterior  of  Its  right  of  way,  the  liability 
fw  want  of  compliance  with  the  statute  be- 
ing the  same  as  now;  the  effect  of  the  amend- 
ment being  to  substltnto  one  method  of 
isrecantion  for  the  other.  It  Is  not  charged 
that  the  railway  company  failed  to  comply 
with  the  statute  relating  to  plowing  fire 
guards;  and  inasmuch  as  the  period  from 
September  1,  1S91.  to  November  1,  1891, 
was  the  first  period  during  which  It  was 
the  statnlwy  duty  of!  the  company  to  bum 
off  Ita  rli^t  of  way,  I  am  unaUe  to  con- 
oelve  how  it  la  pniieiMe  to  twlng  a  loss 


from  fire  occurring  on  October  20.  180L 
within  the  operation  «f  the  statate.  Tbi 
statute  makes  it  the  duty  of  the  eompasy 
to  bum  off  Its  right  of  way  at  aome  tiiM 
between  S^tember  lat  and  November  IsL 
and  Imposes  liability  for  mnicoBpUaace; 
and  certainly  the  statute  Is  fi^y  eompUcd 
with  If  at  any  time  between  ttiaae  dates 
the  right  of  way  is  burned  off  as  Arectsd. 
it  mattws  not  whether  It  be  done  on  0^ 
tober  31st  or  at  an  earllw  day.  Aad,  tfeds 
being  BO,  there  could  be  no  UatriUty  anda 
mis  statute  on  the  day  ttie  Are  oomplalDed 
of  ocenrred,  vis.  October  ao^  ia»l.  beoaoss 
the  company  had  the  nnqoesttonable  risfei 
nnder  the  statute  to  delay  bnming  off  tti 
right  of  way  mta  the  SSst  day  at  October, 
1801;  and  hmtx  it  follows  that  this  trsnaa^ 
tl<m  is  in  no  way  affected  by  Qie  statnte 
referred  to.  but  la  to  be  determined  saklr 
from  a  consideration  of  the  comnjoo-Uw 
liability  and  duty  of  the  railway  company, 
and  such  was  the  view  taken  of  the  matter 
by  the  court  below,  correctly,  aa  we  think. 

Oounsd  tar  plaintiff  In  oror  tn  th^  Wet, 
and  alao  at  the  argnmoit,  presented  five 
rors  alleged  to  have  been  committed  by  the 
trial  court  at  the  trial,  four  of  wbk^  are 
based  upon  the  alleged  erroneous  admissloD 
of  testtmony,  and  aah  t^cm  an  lustmctioo 
to  the  Jury.  We  will  confine  ooraelves  to  a 
coneideratiOD  of  these  alleged  errors. 

It  Is  nrged— First,  that  the  ooart  erred  ta 
pwQiltting  a  witness  for  plaintiff  to  stat», 
la  answer  to  a  qnestlon  partlnent  to  the  re- 
ply, that  be  had  examined  the  risbt  of  way 
In  the  vicinity  of  the  fire,  and  frmn  Uie  ap- 
pearance he  did  not  think  It  had  been  rego- 
laily  burned  ov»;  and,  second,  Out  the 
court  erred  in  permitting  the  tfalntlg.  testi- 
fying In  his  own  behalf,  in  reply  to  the  qoe»- 
tlon:  **But  as  to  the  eatSn  right  of  way  for 
two  hundred  feet  on  each  side  of  the  track, 
had  that  been  plowed  over,  and  what  do 
yon  mean  by  a  fire  guard  having  been  plow- 
ed? State  tl^t  a  little  more  fnlly,"-^  an- 
swtf:  "The  fire  gasrd  was  five  fonoin 
wide;  that  la,  they  Intended  to  idow,  and 
did  plow.  In  places,,  and  In  other  places  the 
^nnd  was  so  hard  and  dry  they  conldo'i 
get  a  plow  to  go  Into  the  ground.  The  fire 
guard  waa  plowed  at  the  ontalde  limit  ol 
the  right  of  way."  As  to  theae  alleged 
rors  it  is  claimed  that  they  woe 
to  mislead  and  oonfose  the  jury, — the  first 
question,  upon  the  claim  that  It  became  tbt 
duty  of  the  company  to  bom  the  vegetatioa 
from  the  right  of  way  prior  to  October  an. 
1891,  the  day  the  fire  waa  set  oat;  and  tbc 
second  question,  vpoa  the  duty  at  the  de> 
fmdant  to  plow  a  fire  guard.  No  coo^lalot 
having  been  made  ct  any  tatlure  oa  the  pan 
of  the  company  to  comply  with  the  law  Te> 
lating  to  plowing  of  fire  guards,  nothing  la 
relation  thra'eto  was  In  Issue.  As  to  the  flm 
question,  relating  to  the  bnmlng  of  the  ri^ 
of  way,  I  do  not  think  that  In  tIsw  of  th* 
fact  that  the  court  expreaaly  charged  the 
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nrj  thnt  *'liia«xniclt  as  tbe  statate  allowed 
he  defendant  until  November  Ist  to  tmm 
lie  flrc  siiard,  and  the  Are  occurred  on  Oc- 
ober  20^  IfiOl*  the  plaintiff  bad  not  sbowii 
L  failure  to  bum  the  Are  coard  muHx,  as  to 
Teate  liability  under  tbis  statute,"  It  can 
le  claimed  that  tbe  answo-  of  tbe  vitness 
ras  calculated  to  mldead  the  Jury  with  re- 
ipect  to  dtfendant'a  duty  in  this  respect 
Uid  as  to  tbe  question  abont  the  plowing  of 
lie  fire  guard*  the  answer  of  the  wltnesi 
limply  tended  to  strengthen  the  presump- 
lon,  arWng  from  lliere  being  no  complaint 
m  that  Mwe.  tl^t  tbe  railway  company  had 
lie  year  previous  performed  its  do^  in  that 
•espect  But  I  think  the  erldence  here 
complained  ot  was  admissible  upon  .other 
rrmmds.  It  was  certainly  tlie  duty  of  the 
aJlwuy  company  to  exercise  ordinary  and 
easonable  care  and  prudence  In  the  opera- 
ion  of  Its  railway,  and  to  take  those  usual, 
vdlnary,  precanttonary  measures  which  a 
nudent,  reasonable  person  would  take  to 
ffereot  the  spread  of  fires  wigliiatlng  upon 
ts  right  of  way  from  the  <^Mratlon  of  Its 
tngines.  I  ti^nlc  there  can  be  no  doubt  but 
bat  tbe  idowlns  ot  a  Are  guard,  or  the  bum* 
ng  of  inflammable  matter  lying  upon  i^nd 
Jong  tbe  zifl^t  of  way  of  a  railroad,  are 
jnong  ttaoae  reaaonable  j^reeautimiary  meth- 
>ds  which  would  be  adopted  by  a  railroad 
ompany  In  the  exercise  oi  that  reasonable 
are  exacted  of  tt  tbe  law.  Not  tbe  only 
nethods.  It  is  true,  but  atUl  amtmg  tiie  prop* 
r,  reasonable  methods.  Now,  the  gist  or 
X&Tamen  of  plaintiff^  cause  of  action  was 
hp  alleged  ne^lgraice  of  the  defendant. 
?b«  bnrdoi  of  vtoot  was  upon  On  j^aintiflr 
o  establish  that  negligence,  and  it  could  be 
iStaUisbed  in  only  two  ways:  First,  by 
esUmony  tending  to  Aow  some  posItiTe  act 
it  commission  on  the  part  of  defoidant;  or, 
ieocmd,  by  teBttmony  tending  to  whow  aomo 
tegatiTe  act  of  omission  on  Its  part;  action* 
ible  MgUgence  conaisttng  of  either  some 
KwitlT*  act  w  of  a  faQure  to  exercise  ordl- 
lary  care  and  pnideBce.  And  hence  I  can 
texceHro  no  good  reasm  why  the  evidence 
lomplained  of  might  not  be  Introduced,  net 
or  the  purpose  ot  showing  statutory  UabO- 
ty.  but  bi  tbe  erent  ibfit  the  Jury  should 
Ind  from  other  drenmstancee  that  some  pre- 
Autionary  measures  of  this  nature  were  neo- 
tfsary  or  prndMit,  for  the  purpose  ot  nega- 
iTlng  the  idea  that  defeaidant  had  exercised 
ffdinary,  reaeonabis  can  sad  prndenoa  Jn 
itfaer  wOTds,  it  was  proper  to  put  the  Jury  In 
'aH  possession  ctf  all  tbe  facts  with  reCereoee 
o  the  right  of  way.  so  that  they  might  fidly 
mdesstand  its  exact  condition,  and  thus  be 
naUed  to  determine  whether  or  not  the  de- 
fendant bad  been  guilty  of  negUgeDce. 
The  next  two  errors  complained  «t  an 
msed  upon,  third,  the  ruling  of  the  court 
a  permitttng  the  plalntlfl,  testuying  tn  bis 
nm  behalf,  to  state  to  the  jury  that  an  the 
lay  fcUowlng  Uie  flc^  and  at  a  anbaei^ent 
Ime,  he  made  mth.  an  eaaaalnatlon  as  <o* 
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abted  him  to  state  posItlTeily  that  the  fire 
which  burned  his  postures  started  upon  the 
defendant's  right  of  way;  and,  fourth,  the 
riding  of  the  court  in  refusing  defendant's 
motion  to  strike  out  such  testimony.  The 
evidence  shows  that  plaintiff  did  not  see  the 
fire  when  It  trst  originated,  but  did  so  short- 
ty  after.  Upon  observing  it,  he  and  several 
ethers  went  up  to  It,  and  with  sacks  whipped 
it  out  as  well  as  they  cooM.  While  the  fire 
was  bumbig,  tho  wind  was  blowing  from 
the  direction  of  the  railroad.  The  next  day 
plaintiff  followed  the  track  of  the  fire  up  to- 
wards Its  place  of  beginning.  Upon  his  ex- 
amination he  fully  stated  all  the  tuctB  he 
observed,  and  the  appearance  «f  tiie  ground 
burned  over,  etc.  and  the  queelion  com- 
plained of  was  asked  him,  to  which  he  re- 
plied aa  above  stated.  The  objection  is  thus 
stated  by  plaintiff  in  error:  **It  ponnftted 
the  witness  to  state,  not  the  facts  from 
which  he  ctmcluded  that  the  flre  had  started 
from  the  right  of  way,  but  his  conclusion 
from  certain  facts  which  might  be  more  or 
might  be  less  convincing  that  the  flre  bad 
actually  started  at  that  particular  idaoe." 
And,  In  eupptnrt  of  this  ot^ecttos,  tUs  le^ 
^position  Is  urged  upon  us:  That  "as  a 
rule  witnesses  must  state  the  fhcts,  and  not 
draw  eoncluBkMis  or  give  oplDkna.  It  Is  the 
duty  of  tbe  Jury  or  court  to  draw  conclnsIOBB 
from  the  evidence,  and  form  opinions  upon 
tlie  facts  proved.  The  cases  in  which  the 
opinions  of  witnesses  are  allowable  eonstitnte 
excepttons  to  tbe  general  rule,  and  the  ercep- 
tions  are  not  to  bo  extended  or  enlarged  so 
as  to  include  new  cases,  except  as  a  nece»> 
sity  to  prevent  the  failure  of  Justice,  and 
when  better  evidence  cannot  fie  had.  Teex- 
penning  t.  Insurance  Oo.,  48  N.  T.  279."  The 
general  rale  Is  well  stated  in  the  above  quo- 
tation, and  Is  abundantly  suppwted  by  the 
authorities,  but  I  hardly  think  It  la  at  all 
aptdicable  to  this  paiUcular  question.  On 
the  eontrary,  I  am  of  tbe  optiOxm  that  the 
evidence  here  comidateed  of  ccones  wKhIn 
one  of  the  wdU-recognlsed  excepUims  to  the 
general  rule,  vis.:  A  witness  may  frequent- 
ly atate  a  -cuicluBlon  of  fhet  tram  appesr- 
sncos,  a  Thomp.  IMala,  |  8TB;>  ot,  as  it 
may  be  oth«*wise  stated,  a  witness  may 
state  Us  pereuaskm  or  belief  as  to  an  ulti- 
mate fact,  when  such  persaarion  or  belief 
Is  founded  on  facts  within  his  own  knowl- 
edge, or  coming  under  Us  personal  obswva- 
aon,  (Starkle,  Bv.  17a)  Many  lUustratlona 
of  tbiM  rule  are  to  be  foond  In  the  books. 
For  Instance,  the  fact  that  a  person  was  In- 
tiolcated  may  iKCome  relevant.  A  witness 
who  saw  and  observed  the  person  at  the 
time  It  was  claimed  he  was  intoxicated  may, 
along  with  tlie  facts  which  he  observed,  state 
hia  persuasion  or  b«Uer  that  tbe  pawn  was 
Intoxleated.  It  la  true  that  this  bdlef  Is  a 
eonelnaton  drawn  from  other  tacts,  bat  It 
Is  not  objeetlasiable  oo  that  Mconnt  As 
a  matter  of  fhct;  the  impression  made  upon 
the  mind  of  the  witness  by  obswatioe  ot 
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Am  facts  la  probaMy  better  erldence  of  the 
fact  soogbt  to  be  estabUsbed  than  a  mere 
detailed  statement  of  what  be  obeerved- 
Ghotoe  T.  State,  U  Oa.  424,  at  pages  466-407; 
People  T.  Eastwood,  14  N.  Y.  662.  On  a  trial 
tot  larceny,  tbe  tact  that  the  prisoner's  wag- 
on had  made  certain  tracks  became  rdfr* 
▼ant;  a  witness  who  bad  examined  the  waf- 
on,  obawred  its  pecnllarlty,  and  measured 
the  width  of  its  wheels  was  allowed  to  tes- 
tify that  in  his  belief  tbe  tracks  were  made 
by  the  pri8onar*8  wagcm.  State  Ftdwell, 
14  Kan.  106.  And  so,  here,  the  witness  saw 
the  fire  sotm  aftor  it  commoiced,  noticed  the 
direction  of  tlie  wind,  obaerred  the  ocmrse 
of  the  fire,  and  thereafter  went  orer  the 
ground  and  f(dlowed  the  track  of  the  Are 
iV  to  what  impressed  him  u  being  Its  place 
of  commencemesDt  Undw  such  circumstan- 
ces I  have  no  doabt  that  It  was  entirely  prop- 
er to  permit  him  to  state  his  bell«f  as  to  the 
place  of  the  coiumnncoment  of  the  fire.  Cav- 
auUah  t.  Trtv,  41  Vt.  89;  Yahn  t.  Olty  of 
Ottnmwa,  00  Iowa,  4Sd,  16  N.  W.  267;  Wfait- 
tler  T.  Town  of  Franklin.  46  N.  H.  28.  And 
bmoe  I  am  of  opinion  that  the  four  objec- 
ttms  to  the  Introduction  of  testlmwy  were 
not  well  taken,  and  that  the  court  b^w 
committed  no  error  In  this  respect 

The  flfth  and  last  error  complained  of  Is 
the  third  Instmotlon  given  to  the  Jury  by  the 
court  at  the  reanest  of  tbe  plaintiff  below, 
as  follows:  "The  court  Instructs  tbe  jury 
that  It  Is  nei^lgenoe  in  the  defendant  to  fail 
to  use  ordinary  care  to  ke^  Its  own  land 
or  right  of  way  clear  of  combustible  matter. 
The  most  frequent  application  of  this  princi- 
ple is  seen  in  cases  where  a  railway  company 
permits  stalks,  grass,  grain,  or  stubble  to 
grow  or  remain  on  Its  right  of  way  In  con- 
siderable quantities.  The  proof  of  such  com- 
bustible material  on  the  right  of  way,  and  its 
being  set  on  fire  by  the  company's  engines, 
makes  out  a  case  of  negligence  on  the  pert 
of  the  company,  and  in  this  case,  as  bearing 
upon  the  question  as  to  whether  the  defend- 
ant did  permit  combustible  material  to  ac- 
cumulate or  remain  on  Its  right  of  way  at 
the  place  tbe  fire  was  set  out,  It  Is  proper  tac 
the  Jury  to  consider  whether  there  was  a 
heavy  growth  of  grass  there^  and  whether 
old  grass  had  been  permitted  to  remain  there 
for  one  <x  more  years,  and  whether  the  rl^t 
of  way  had  been  burnt  over  so  as  to  ef- 
fectually destroy  vegetation  capable  ot  being 
easily  Ignited.  If  the  lury  find  that  defend- 
ant did  permit  such  an  accumulation  of  com- 
bustible material,  and  that  It  was  set  on  fire 
by  the  defendant's  engines,  and  that  the  fire 
spread  to  and  destroyed  the  grass  of  the 
plaintiff,  I  charge  you  that  the  defendant  was 
guilty  of  negligence."  At  the  argument  and 
in  briefs  of  counsel  a  great  deal  was  said  as 
to  tbe  ^toper  construction  of  this  instruction. 
In  my  Judgment  It  is  hardly  worth  while  to 
enter  upon  any  extended  analysis  of  the  lan- 
guage and  strooture  of  the  Instmotlon.  It  la 
lloii^  otmptOb  clear,  and  to  fhe  pointy  and  its 
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meaning  In  no  way  doobtfol.  In  Its  fimc 
clause  there  Is  an  attempted  jf<>qlthm  of 
negHgenosh  aa  aWUed  to  the  fkcts  oC  this 
case.  Til.:  "The  oonrt  instracts  the  Jury  that 
it  is  nei^Igwice  in  tbe  defendant  to  tan  to 
use  oedinaiT  core  to  keep  its  rlgilit  ot  way 
dear  of  oombostible  matter."  This  to  per 
hapa  tnie  In  aome  caaes^  bat  it  tai  ^«"^ 
not  true  ta  aU  caaea;  and  wliettiar  It  be  true 
In  any  caoe  la  a  oneatlon  fbr  tbe  Jai7  to  de- 
termlne  under  all  the  olrcamstaaoes  at  the 
case,  and  not  for  die  oonrt  Bat  ■ii«i«**iiit 
that  undo*  the  drcumstancea  of  this  case, 
it  waa  a  correct  atatement  of  flie  law,  tbe 
instruction  pcooeeds:  '^lie  moat  lk>eqneot 
ap^cati<m  of  tills  principle  is  seat  1&  cases 
whera  a  railway  company  permits  stalks, 
grass,  grain,  or  stubtde  to  grow  or  remahi 
npon  its  rltftt  of  way  in  consldcn.lde  qnanti- 
tlea.  The  proof  of  such  combustible  mate- 
rial on  the  ri^t  of  vray,  and  its  being  aet 
on  flie  ^  the  CMnpany'a  engines*  iwih^  ent 
a  case  of  negligence  on  the  part  of  the 
pany."  What  doea  tlda  mean.  If  not  tliat 
the  pnxtf  of  suob  described  oombostible  ma- 
terial b^Dff  OB,  the  li^t  of  way,  and  its  be- 
ing set  on  fire  by  the  company's  englnfs. 
demonstrates  conclnslTelj  that  the  company 
did  not  eserdae  wdlnary  care  In  tbe  mala- 
tenance  and  use  irf  its  right  of  way,  and 
lliarefore  waa  gnllly  of  n^lgeneeT  And, 
this  being  so,  what  does  it  do  bat  take  away 
frmn  tbe  Jury  their  rlg^t  to  exotrlae  thdr 
Judgment  iipcm  the  facts  as  to  wbetho'  or  not 
the  company  failed  to  use  ordinary  oaxe  in 
the  oae  of  Ita  property,  and  to  anbatltnte  in 
the  place  thereof  the  Judgment  of  the  conrt? 
Ttae  instruction  was  evidently  based  upon, 
and  coold  lure  been  based  upon,  no  other 
proposition  tlum  that  it  was  negligence-  pv 
Be  for  the  railway  company  to  permit  "stalky 
grass,  grain,  or  stubble  to  grow  or  remain  ob 
its  right  of  way  In  oonsld^stde  quantities.' 
It  is  dear  from  the  evidence,  and  in  fact  not 
disputed,  that  the  only  combustible  material 
on  the  right  of  way  of  the  railway  company 
was  the  natural  accumulations  of  tbe  soil: 
and  it  has  been  so  often  de<^ed  that  such 
an  accumnlatlfm  upon  the  right  of  way  of  t 
railway  company  does  not  constitute  ne^ 
geace  per  se,  under  the  rules  of  the  com- 
mon law,  that  It  Is  now  too  late  to  look 
upon  the  questicm  as  open  to  argomoit  or  dit- 
pate.  It  is  entirely  proper  to  submit  to  the 
Jury  proof  of  all  tbe  facts  menticmed  In  tbe 
Instruction  as  tending  to  show  uegUgenoe 
and  want  of  care  <m  the  part  of  tbe  nllnad 
company,  but  It  Is  for  the  Jtiry,  In  tbe  eza^ 
else  of  their  Judgment  aSter  consulting  to- 
gether and  applying  their  aepuaiB  experi- 
ence of  the  affairs  of  life  to  the  facts  proven, 
to  draw  the  oonduslon  as  to  tbe  negUgenos 
or  wunt  of  care  of  the  railroad  company. 
Wblle  It  Is  a  well,  and,  as  we  think.  oMTsefe- 
ly,  settled  doctrine  that  a  railroad  omupany 
most  keep  Its  ri^t  of  way  ressMialdy  dear 
of  danfl»rous  eombostible  matter,  and  If  a 
llrs  occoES  In  oosaaqpuaos  of  n  netflcast  ftit 
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ore  to  do  to,  and  Ion  tbenby  happena  to  an- 
other, the  company  will  be  Uattle  therefor, 
it  is,  we  think,  equally  «■  well  and  aa  correct- 
\y  settled  that  the  negUgeuoe  of  the  com- 
pany In  falltnff  to  remove  such  dangeroos 
combustible  matter  la  always  a  qaestlon  for 
the  Jury  and  not  for  the  courts.  Ballroad 
Do.  T.  Stoat.  17  WalL  (»7;  Jonea  t.  Hallroad 
Oo..  69  Mich.  437,  26  N.  W.  662;  Kesee  r. 
Kalh^d  Co..  90  Iowa.  78;  OlbbooB  r.  BaU- 
road  Co.,  68  Wis.  335,  17  N.  W.  132;  RaU- 
road  Go.  t.  Butts.  7  Kan.  808;  White  v.  Bail- 
road  Co.,  81  Kan.  280,  1  Pac.  611;  Ballroad 
Do.  T.  Mills,  42  T3L  408;  Ballroad  Ga  r. 
Shanefelt,  47  lU.  Railway  Co.  t.  Medax^ 
a.  01  Tex.  04;  Ferry  t.  Ballroad  Co..  00  Cal. 
i'8;  Ballroad  Ca  r.  Weatorer.  4  Neb.  268; 
Kellogg  T.  Ballroad  Co.,  26  Wla.  223;  Ball- 
road Co.  T.  Medley,  76  Ya.  48&;  Ptorce,  B.  B. 
p.  434;  Bedf.  B.  B.  472;  1  Thomp.  Neg.  162; 
!  Thomp.  Neg.  1285-1239;  Ballroad  Oa  t.  Van 
Stelnbnrg,  17  Mlob.  118-124;  Ballroad  Oo. 
r.  Ires.  144  tJ.  S.  406,  12  Sup.  Ct  670;  Wlnea 
r.  Railway  Co..  (Utah.)  83  Paa  1048;  Leak 
r  Bailway  Co.,  (Utah,)  33  Paa  104fi;  Van 
[tatrand  t.  Ballroad  Co.,  19  N.  T.  Snpp.  621. 

It  is  urged  upon  us  by  defendant  In  error 
that  notwithstanding  the  fact  that  the  In- 
itmctlon  complained  of  may  be  objectionable, 
itlll  It  was  not  harmful,  when  taken  in  con- 
nection with  the  other  Instmotions  ^rea  np- 
»n  the  trial.  It  Is  true  that  the  court,  in 
the  other  Instructions  given,  re[>eatedly  In- 
itmcted  the  jury  that  before  they  could  find 
For  the  plaintiff  they  must  find  that  the  Are 
nrsa  occasltMied  by  the  negligence  of  the  de- 
fendant; but  the  difficulty  In  this  case  lies 
In  the  fact  that  In  none  of  the  other  instruc- 
tions was  there  anything  stated  which  in  any 
wIb"  qualified  the  instruction  complained  of. 
while,  on  the  other  hand,  It  (the  instructifm 
complained  of)  Qualified  all  the  others.  Aa 
we  have  seen.  It  stated,  as  plainly  as  lan- 
guage could,  that  "the  proof  of  ancb  com- 
bustible material  on  the  right  of  way,  and  Its 
being  set  on  Are  by  the  company's  enginea. 
makes  out  a  case  of  negligence  on  the  part 
of  the  company;"  and  the  effect  of  this  was 
to  take  away  entirely  the  question  of  the  de- 
fendant's negligence  from  the  consideration 
of  the  Jury,  and  to  substitute  therefor  the 
Judgment  of  the  court  The  Judgmmt  of  the 
district  court  of  the  county  of  Laramie  Is  re- 
Tersed,  and  the  cause  remanded  for  further 
proceedings  In  accordanoe  with  tbe  views 
herein  exmewed. 

GROESBBOB;  a  T.  and  OONAWAT.  J.. 


UXJKEY  et  aL  V.  WALLAGEL 
(Sapreme  Conrt  of  Idaho.    Nov.  20.  1888.) 
Appeal  from  district  court.  Shosbcme  coun- 
ty; J.  H<^leman,  Judge. 

Action  by  Richard  Lockey  and  William  B. 
Cox  agalzwt  WfflUun  B.  Wallaea.  Defendant 


bad  Judgment,  and  pi*<n««ii  ^paaL  Be* 
versed  on  stipulation. 

Ohaa.  W.  O'Neal,  for  appellantB.  McBrlde 
ft  Allen  and  Wm.  T.  Stidl.  for  re«p(Hidait. 

MORGAN,  3.  It  appeulng  that  a  stipidaF 
tkm  has  been  entered  faito  In  writing  Iqr  and 
between  the  attorneys  for  the  revectlTe  par- 
ties  In  this  suit  to  the  following  effect,  name- 
ly; "That  the  brief  and  an  motions  of  the  re- 
spondent's Gounsd  be  and  are  hereby  with- 
drawn, and  respondent's  ooonsel  consents  and 
agrees  that  the  appeal  herein  Is  w^  taken. 
That  the  findings  In  behalf  <tf  the  plaintiff  In 
the  court  below  are  true  and  correct,  and 
that  the  findings  In  behalf  ot  the  defioklant 
are  untrue  and  Incorrect  so  far  aa  the  lattei 
are  Inomslstent  with  the  fiHiner.  That  said 
cause  be  reversed,  and  remanded  to  the  dis- 
trict court  of  the  first  Judicial  district."— the 
oomt  does  not  deem  it  necessary  to  eater  Inra 
any  examination  itt  the  merits  of  the  cause 
whatever,  and  has  not  done  so.  In  accord- 
ance with  said  Btlpulatifni,  the  cause  is  re- 
versed, and  remanded  to  tlie  court  bdow  for 
such  further  proceedings  as  may  be  thought 
proper  In  the  present  condition  ot  fhe  aame. . 

HUSTON,  a  J.,  and  SULLIVAN,  eon- 
cnr. 


liANG  T.  OAiyWBLL  at  al. 
(Supreme  Court  of  Ifontana.    Nov.  27»  1808.) 
MoRTOAOBS— Fathbiit  bt  Cotbhaht  •— Coxtribu- 

TION. 

L  Where  a  cotenaot  and  eomortsagor  has 
conveyed  his  Interest  In  the  land  expressly  sub- 
ject to  the  mortgage,  and  the  otha  coteoaat  has 
been  obliged,  in  protecting  his  interest,  to  pay 
and  tsJce  an  assignment  of  the  note  and  mort- 
gage, the  letter's  payment  does  not  extinguish 
the  mortgage^  but  be  may  foreolose  It  on  the 
other's  interest. 

2.  A  grantee  of  land  expressly  described  as 
snbject  to  a  mortgage  does  not  assume  the  debt. 
BO  as  to  be  liaUe  to  a  parwmal  Judgment  there- 
on, 

S.  A.  tenant  In  common,  who  has  been  ob- 
liged to  take  up  a  mortgage,  and  anea  to  en- 
force contrlbntion  thereon  aeamst  his  cotenant's 
Interest,  cannot,  aa  part  of  the  decree,  be  al- 
lowed attorney  I  fees  stipulated  In  the  mart- 
gage  in  case  of  suit  th««on  for  the  benefit  of 
the  mortgagee,  bat  not  paid  by  phUntlfl  In  tak- 
ing op  the  mortgage. 

4.  Where,  on  appeal,  a  decree  for  plaintiff 
is  modified  in  smonnt.  and  defendants  lure  not 
attempted  below  to  have  It  equitably  modified, 
nor  offered  to  do  equity,  but  have  sought  in 
both  courts  to  defeat  plaintiff's  whole  claim, 
they  will  not  be  allowed  costs  of  appeal. 

Appeal  from  district  court,  Cascade  coimty; 
O.  H.  Benton,  Judge. 

Action  by  Franlc  8.  Lang  against  B.  P. 
Oft  dwell  and  wife  and  J.  D.  Mclntyre  and 
wife  to  foreclose  on  an  undivided  Interest  In 
certain  land.  Judgment  for  plaintiff.  De- 
fendants Cadwell  appeal.  Modified  and  af- 
firmed. 

The  other  facts  fully  appear  in  the  fc^w> 
Ins  atatament  by  HABWOOD»  j;: 
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KraaK  8.  iMg,  Topcndent,  and  John  D. 
McI&tTre,  one  at  the  detoidanta  In  tbis  ac- 
tion, on  December  22,  1890,  executed  and  de- 
livered their  promissory  note  for  $700,  pay- 
able to  M.  A.  Browning  one  year  after  oald 
dat^  with  Interest,  which  Interest  was  pzo> 
Tided  for  Tsy  two  separate  Interest  conpoo 
notes,  payable,  respectively,  on  Jnne  22  and 
December  22,  ISdl.  To  secure  the  payment 
thereof,  the  makers  of  said  notes  executed 
and  delivered  to  the  payee.  Browning,  a  mort- 
gage on  ootaln  real  estate' situate  in  Cascade 
county,  then  owned  In  common  and  eanal 
Interest  by  said  Lang  and  MdCntyre.  While 
said  premises  were  subject  to  said  mortgage 
McXnlyre  sold .  and  conveyed  by  warranty 
deed  Ills  Interest  therein  to  defendant  Laura 
M.  Oadwdl,  wife  of  d^ndant  B.  P.  Cad- 
wdl,  8abje<^  however,  by  express  prorislon 
of  the  deed,  to  the  mortgage  aliove  men- 
tl(»ied.  There  vas  no  other  loovlslon  shown, 
wherein  the' grantee  assumed  or  agreed  to 
pay  said  mortgage  debt  The  Interest  note 
due  June  22d  was  paid  when  due;  plalntUt, 
Lang,  and  .B.  P.  Oadwell  each  paying  dne- 
half  thereto  When  the  principal  suiv  and 
the  remaining  Interest  note  nuLtored.  .plain- 
tut  Lang,  <m  deman^.  pald  one-half  there- 
to, but  detteidants  failed  and  vefused  to  p^ 
the  remaining  half  of  said  mortgage  debt,  or 
any  part  thereof;  and  thereup<m  plalntlfl, 
Lang,  paid  the  same,  to  r^eve  bis  Interest 
In  said  land  from  said  mortgage  Incum- 
brance, and  tofA  an  asslgnnient  of  said 
mortgage  and  notes  to  himself,  and  brought 
this  action  against  Mclntyre  and  wife  and 
Cadwell  and  wife,  defendants,  to  enforce 
payment  d  ono-half  of  aaSA  mortage 
debt;  which  they  had  failed  and  refused  to 
pay.  The  oomidalnt  sets  forth  all  of  the  facts 
^Itomlsed  above;  and  also  alleges  that  de- 
fendants Oadwdl  and  wife  assumed  snd 
agreed  to  pay  half  of  said  mortgage  debt 
and  further  alleges  that  said  notes  and  mort- 
gage provide  for  recovery  of  reasonable  c«n- 
peoaatlon  for  the  Mrvlces  of  an  attorn^  in 
prosecuting  an  action  to  enforce  payment  of 
said  mortgage  debt,  which  service  Is  alleged 
to  be  reasonably  worth  ^100.  On  the  facta 
set  forth,  plaintiff,  Isxig,  demands  persmial 
Judgment  against  defendants  fbr  the  recov- 
ery of  half  the  amoiust  paid  by  him  to  sat- 
isfy said  mortgage  debt,  together  with  said 
counsel  fees  and  costs,  as  wdl  as  foreclosure 
and  sale  of  defendants'  Interest  in  said  land, 
and  application  of  the  proceeds  to  the  satis- 
faction of  the  Judgment  OadweU  and  wife 
alone  answered  and  defended.  The  case  was 
tried  to  tbe  court  without  a  Jury,  and  as  a  re- 
sult thereof  the  court  found  for  irtalntlff,  ifnd 
rendered  Judgment  against  OadweU  and  wife, 
personally,  for  one-half  the  amount  paid  by 
Lang  to  relieve  said  land  from  the  burden  of 
said  mortgage  debt,  together  with  $100  tor 
attorney's  fee,  and  the  costs  expended  In  tbe 
prosecution  of  the  action,  and  further  de- 
creed the  sale  of  one-half  Internt  In  said 
premises  now  owned  by  Laura  M.  OadweU, 


and  appUcatiOn  at  tbe  proeeeds  Id  afttklse- 
Hon  of  said  Judgment  according  to  the  nsnl 
I^actice  in  such  cases.  Defendants  Oadv«C 
appoO.  assigning  the  Mron  and  lirtgnlarttiei 
noticed  in  ths  oplnltm. 

B.  P.  Oadwell,  for  appellanta.  AdkbiKn 
A  Miller,  for  respondent 

HABWOOD,  J.  It  voy  dearly  apfpears  ta 
this  case  that  then  Is  no  support  for  tte 
Judgment  for  recovery  <a  attmiey  fea  ti 
favor  of  Lang.  Such  recovery  woold  be  al- 
lowed It  siqn?orted  by  contract  or  sUtme 
Bank  v.  Puqua,  11  Utat  286,  2S  Pac  SBL 
Wortthan  r.  Kletnschmidt,  13  Mont.  316.  K 
Pac.  280.  But  there  Is  no  stmtate  or  oontna 
shown,  whereby  the  ootenant  ot  iMJog  is  ob- 
ligated to  pay  attorney  fees  tn  an  aakm 
brought  by  him  to  enforce  oontribntion  ot  a 
portioai  of  the  mortgage  debt  on  said  lanl 
If  Lang  had  bem  compelled  to  pi^  an  sttic- 
ney  fee  to  relieve  said  land  from  a  pordoi 
of  the  incumbrance  left  thereon  by  the  ddio- 
Qoency  itt  his  eot«iant  he  wooUl  be  entitlid 
to  recover  soch  attorney  fees  la  this  actiue 
for  coitrtbutioa,  because  the  attoniey  tn 
would  then  have  become  part  <rf  the  Inenm- 
brance  which  Lang  was  ocunpeUed  to  pay  v 
relieve  the  land  therefrom;  bnt  tt  aj/veart 
that  Lang  only  paid  the  amount  of  the  lDcan> 
Ivance.  without  attorn^  feea.  It  does  »t 
follow,  because  Lang  and  Mdntyre  agned 
to  pay  to  Browning  attorney  feea  In  the  eves: 
she  was  obliged  to  enforce  payment  of  tb* 
mortgage  debt  by  suit  that  th«^y  tither  tC 
the  cotenonts  agreed  to  pay  the  other  ressos- 
able  at^Nmey  teea  tor  {ffoeecntlnc  an  acttan 
to  subject  his  cotonant%  Intenat  In  aald  bni 
to  Its  proportion  of  the  amount  reqolred  te 
relieve  the  common  property  from  tbe  man- 
gage  lien.  Therefore,  the  provision  of  tbf 
Jtidgm«it  iar  recovery  of  counsel  fees  In  b- 
vor  of  Lang  Is  unwarranted,  and  most  be 
struck  out 

Nor  wss  th<a«  any  showing  of  tacts  to  war- 
rant personal  Judgment  against  either  L^nra 
M.  or  B.  P.  OadweU  The  conreyanoe  of  aaU 
land  to  Laura  M.  Oadwell  provides  simply 
that  said  land  Is  conveyed  to  tier  aabjeet  te 
said  mortgage.  This  doea  not  support  tb* 
proposition  that  elttier  she  or  her  kastasnd 
parsonally  assumed  and  agreed  to  pay 
half  of  the  mcHigage  debt  resting  -opoD  sa!-! 
land.  Pendleton  v.  Cowling,  11  Most  38.  T. 
Pac.  886.  And  no  otba  tecta  appear  to  8D^ 
port  the  allegation  that  defendants  CadwdL 
or  ^ther  of  them,  assumed  or  agreed  to  pv 
■aid  debt  Tbaetore,  tiie  pcorlslcn  of  tbi 
Judgment  tor  personal  recovery  from  defend- 
ants Cadwell  must  be  eliminated  HieretroiB. 

The  further  exceptions  urged  by  appeUano 
relate  to  the  theory  on  which  thia  actlcm  wa- 
Instituted  and  prosecuted;  appellants  cod- 
tendlng  that  payment  of  the  whole  mort^c* 
debt  to  Browning  by  Lang  exttngolabed  tV 
entire  debt  and,  therefive,  that  Lang,  one  d 
the  mortgages,  conld  not  recover,  aa  aastgnn 
ot  said  martgage  and  notes,  aae-haOf  9t  tbe 
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am  hm  paid  to  reUere  the  land  from  the 
Qortgaflft  Ban.  We  see  no  reason  for  dw^- 
ag  upm  tbeae  pecoUarltlea  of  the  case. 
Pbvn  Is  aoarcelj  any  foundation  tor  appel- 
ant!' (Ejection  In  thla  respect,  eren  In  th«^ 
ay.  3  PouL  Bq.  Jnr.  1231  et  aeq.  Howerer, 
I  Judgment  does  not  depend  for  support  on 

theory,  but  upon  law  and  facts;  and  In  tbla 
»se  the  law  and  facts  support  the  Judgment 
n  favor  of  lAng,  to  the  extent  of  subjecting 
lis  cotownt's  Interest  to  Its  riifhtful  propov 
ion  of  the  common  burden  which  the  coteu- 
ints  had  J<^ntly  jdaced  upon  aald  property, 
md  which  Lang  was*  ot  course,  obliged  to 
My  In  full  In  order  to  reUere  fala  half  Inter- 
!St  therefrom.  "Where  one  tenant  In  com- 
non  pays  off  a  lien  upon  the  Joint  propor^, 
le  becomea  entitled  to  contribution  from  his 
ntenants  to  the  oftent  of  tbedr  respecttre  to- 
nrrsts;  and  a  ooort  ot  equity  will,  in  order 
o  secure  sndk  contribution,  oiforee  upon  the 
nterests  of  all  an  equitable  Uen  of  tite  same 
Oiaracter  as  that  whltdi  has  been  removed." 
'.  Beach,  Bq.  Jur.  1 835. 

The  Introduction  of  aald  mtntgage  and 
lotes  In  evidence  with  the  assignment  therc- 
)f  to  respondent,  Lbua  wss  proper,  as  evlr 
lenoe  of  his  payment  to  Browning  of  the 
lebt  which  constituted  a  lien  on  the  common 
jroperty,  and  which  suppwted  fala  action  to 
lubject  hli  ootenant's  Intorest  to  <me-half  the 
mmmon  burden. 

It  does  not  appear  that  appellants  sought 
iny  modlflcaticm  of  the  Judgment  below,  or 
offered  to  rdndnuse  the  amount  paid  by 
iMng  to  r^ere  their  Intereat  In  said  iwoper- 
y  fnun  the  nKotgage  Mea,  oe  allow  said  In- 
erest  to  be  subjected  to  the  satisfaction 
hereof.  If  appdlants  had  so  proceeded,  and 
lad  thai  been  obliged  to  appeal  to  gain  a 
nodlflcaUw  of  the  Judgment,  wa  would  «r- 
ler  coats  ot  appeal  taxed  to  respondent  But 
he  proceedings  show  that  appellanta  bare, 
jy  their  defenae,  aou^t  to  defeat  aU  relief 
a  fiBTw  of  reqpcmdent,  both  In  the  court  be- 
ow  and  oa  appeaL  HMrefore^  costa  of  ap- 
jeal  win  not  be  allowed  to  sppellants.  Qulg- 
ey  T.  Blrdseye^  U  Mont  439,  28  Paa  741. 
Fbe  Judgment  will  therefore  be  modified  by 
dlmlnating  therefrom  the  provlsloaa  for  re- 
»rery  of  counsel  fees,  and  the  proTislon  for 
Koorery  against  defoidanto  Oadwell  person- 
illy;  and  wltii  sn<di  modlflcatlm  the  Judg- 
ueat  is  affirmed,  with  eosts  of  appeal  taxed 
ucainst  appellanta. 

PSMBfiRTON,  a  J.,  and  DJfi  WIXT, 
soneor. 


LOWE  et  aL  T.  WOODS  et  aL    <No.  lfi,26&) 

[3apr«De  Ooort  of  OaUfbrals.    Dea  8,  ISdS.) 

Agistor's  LreM— Whss  Attaohbs. 

CiTlI  Code,  8  3051,  proVlding  that  IWery 
itable  keepers  shall  hare  a  lien  dependent  oa 
^■setsioD  for  feeding  horias.  gires  do  lien  to 
k  Utw7  stable  Itseper  for  boarding  a  horse. 


WOODS.  869 

plsced  In  his  charge  by  a  furaon  other  tiian  the 
owner,  without  xne  ownir's  knowledge  or  au- 
thority. 

Department  1.  Appeal  from  auperloi 
o>art,  San  Luis  Obispo  county;  V.  A.  Oreg;^ 
Judge. 

Action  byDawBon  Lowe  and  othos  against 
O.  L.  Woods  and  others.  There  was  Judg- 
ment for  plalntUfS,  and  defendant  Adama 
appeals.  Reretsed. 

F.  Adama  and  F.  A.  Dom,  for  appellant 
\mcoxon  A  Bouldtn,  for  respondents. 

OAROU'XTIO,  J.  Thla  Is  an  actlim  teongbt 
by  livery  and  feed  stable  keepoa  to  fore- 
close a  lien  upon  a  horse  tm  the  feeding  oi 
the  animal.  The  horse  was  placed  by  defend- 
.ant  Woods  in  charge  of  plaintiffs,  he  agree- 
ing to  pay  the  sum  of  |20  per  month  for  Us 
care  and  feed.  At  this  time  Woods  waa  In 
possession  under  a  oontract  of  purcbaae  from 
tbe  defendant  Adams,  the  true  ownor.  the 
agreement  between  them  being  that  he 
ahould  have  the  uae  of  the  horse,  and  should 
feed  and  care  for  him,  but  that  tbe  titie 
should  remain  In  Adams  until  the  sum  agreed 
upon  was  paid;  and  that  eroit  never  came 
to  pass.  It  was  further  expressly  stipulat- 
ed by  these  parties  tb^t  Woods  should  lieep 
the  horse  without  cost  or  expense  to  Adams, 
and  that,  upon  bis  failure  to  pay  the  amount 
stipidatedr  It  ahould  be  reddlvered  without 
cost  or  eiqwnse.  This  appeal  la  prosecuted 
by  defendant  Adams  from  a  Judgment  fore- 
closing the  lien,  and  ord^lng  a  sale  of  the 
horse. 

Anumg  other  matters.  It  ta  found  by  the 
tiial  court  that  Adams  waa  at  all  tb^  times 
mantlotted  In  the  complaint  thi  ownw  of  the 
horse;  that  Woods  Informed  plaintiffs,  at 
the  time  they  received  tbe  horse,  that  Adams 
waa  the  owner  thereof,  and  within  one  wcelc 
thereafter  plaintiffa  had  fuU  knowledge  of 
thie  terms  and  conditions  of  the  contract  by 
virtue  of  which  Woods  bad  possession.  It 
thus  appears  that  the  court  not  only  found 
the  ownerahlp  ot  the  horse  to  be  In  appelant 
Adams,  bat  found  that  respondents  haa 
knowledge  of  tiie  fact  upon  tbe  first  day  of 
their  possession,  and  within  a  few  days  sub- 
sequent thereto  had  complete  and  perfect  In- 
formation of  all  the  circumstances  surround' 
Ing  Woods'  posaesslon.  Tbae  Is  certaliriy 
no  principle  of  law  that  would  entitle  plain- 
tUb  to  a  Uen  upon  this  horse  after  they  be- 
came conversant  with  the  diaracter  of 
Woods!  possession,  and  all  the  terms  of  the 
agreemoit  under  which  he  hdd.-  We  will 
not  consider  the  effect  of  the  finding  of  the 
oomt  that  plaintiffs  wore  Informed  by  Wuodi^ 
when  tbe  horse  was  placed  In  th^  care, 
that  Adama  waa  the  owner  thereof  as  we 
are  prepared  to  take  a  broader  view,  and 
hoid  that  In  thla  case,  as  disclosed  by  its 
entire  history,  no  lien  whatever  waa  created 
In  favor  of  plaintiffs. 

That  portion  of  section  3061  of  the  ClvU 
Oode  bearing  upon  thla  queaUon  la  as  fol' 
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lowi;  "And  1It«7  or  boardliiff  w  feed- 
wtMm  proprietora,  and  persona  pasturing 
horses  or  stock  have  a  Uen  dependent  on 
P068esal(m  for  their  oompenaation  hi  coxing 
for,  boardtaiff,  feeding  or  pasturing  such 
hones  or  stock.**  In  Domnaa  t.  Green, 
(Tex.  App.)  10  &  W.  900,  under  a  stat- 
ute In  all  material  respects  ^mOar  to  the 
proTlsions  of  onr  Code,  and  upon  a  state  of 
fftets  InTOlving  the  principle  pr^euted  In 
1Mb  appeal,  the  Mojfnme  oonrt  of  that  state 
said:  "nils  Is  not  a  qoestlon  of  notice, 
hot  a  matter  ta  property  rl^t.  In  which  the 
doctrine  of  caveat  emptor  ap^es.  In  or- 
der t€fr  the  statntorf  Ucn  to  attach.  It  Is 
necessary  that  the  animal  be  placed  with  the 
livery  keeper  1^  Its  owner,  or  some  one  hav- 
ing anthnlty  from  him."  In  Btott  r.  Bcott,- 
38  Ter.  8H  4  S.  W.  494,  the  court  said: 
"^ere  Is  nothtaig  In  this  statute  to  Indicate 
an  Intentlcm  to  give  snch  a  Uen  on  property 
which  may  he  placed  In  sufdi  a  staUe  as  Is 
mentloued  by  some  person,  neither  the  owner 
nor  Uie  agoit  of  Iheownor.  It  has  been  hdd 
that  the  lien  given  1^  the  common  law  to  an 
innkeeper  upon  tibe  horse  of  a  traveler  who 
beccones  Us  guest  wlU  attach,  although  the 
Kuest  may  have  stolen  the  horse;  but  it  Is  not 
beUeved  that  such  a  llot  has  ever  been  h^ 
to  exist  1^>on  property  placed  wlfli  one  who 
has  a  lien  <Hi]y  by  force  of  a  stfttnte,  1^  a 
powm  not  the  owner  or  the  agent  of  ttu 
owner.**  Under  a  quite  similar  statute  the 
supreme  court  of  New  ^mpahlre.  bi  Sar- 
gent V.  Usher.  66  N.  H.  287,  said:  idea 
that  a  lien  may  be  created  1^  a  contract  of 
the  possessor  nt  animals  tor  tb^  keeping, 
the  owna  be^g  in  no  way  privy  to  such 
contract,  when  no  rl^ts  whatever  aa  against 
the  owner  could  be  oonferred  or  created 
by  a  contract  ot  aale^  seons  anomalons,  to 
say  Uie  least  Such  a  thing  would,  as  tt 
seems  to  me,  be  a  violation  of  the  funda- 
mental rights  of  property  guarantied  by 
the  constitution,  and,  if  the  legislature  had 
undertaken  this  act  to  create  a  Um 
to  arise  on  such  a  state  of  facts,  I  thliik 
it  would  be  the  du^  of  the  court,  as  more 
than  intimated  Iqr  Foster,  J.,  In  Jacobs 
V,  Knapp,  60  N.  H.  82,  to  hold  the  act 
so  far  unconstitutional  and  void."  And, 
In  the  same  case,  Onshlng,  O.  said: 
"Now,  there  seems  no  good  reason  why  a 
party  not  the  owner  should  be  permitted  to 
fledge  the  property,  or  create  a  lien  upon 
II;  either  at  common  law  or  by  statute, 
iny  more  than  he  should  be  permitted  to 
stD  it  Neither  Is  there  any  good  reason 
vhy  a  person  who  Is  about  to  establish  re- 
lations with  another  out  of  which  a  lien 
would  be  created  should  not  make  the  same 
kiQulrles  which  would  be  Incumbent  on  him 
to  make  if  he  were  going  to  purchase  the 
property.  *  *  *  It  Is  claimed  In  the  plain- 
ttlTs  brief  that  Robinson  ought  to  be  con- 
sidered In  law  as  agent  of  the  defendant; 
bat  I  have  aeen  no  case  In  which  It  has  been 
h^  that  a  party  who  permits  anothw  to 


havs  poBsesdon  of  Us  penonal  propertTt  ^ 
so  doing.  In  law  constitutes  tbat  aOm  U* 
agent  to  s^  vt  ^edge  that  pnqperty."  b 
SmaS  V.  Bobtniao,  60  H&  4as,  u  vn 
h^  that  a  hackman  having  flie  patMlM 
of  a  hack,  ajton  terms  similar  to  those  opoa 
Which  Woods  was  in  possession  of  tills  hone, 
had  no  bitoest  In  the  hack  tibnt  would  sUov 
him  to  create  a  Uen  vsfou  it  tor  repairs;  the 
court  quoting  the  language  of  Shaw,  C  J. 
In  HolUngswortii  v.  Dow,  10  Fklc.  S2S. 
wherein  he  said:  "A  Uen  Is  n  proprieia.'T 
Interest,  a  qualified  ownership,  and  In  cn- 
eral  can  only  be  created  by  the  owner,  or  bj 
some  person  by  him  antborised.**  prls- 
<rilde  of  law  here  InviAved  Is  also  fnOy  As- 
cussed  in  Robinson  v.  Baker,  5  Cash.  137: 
Jacobs  V.  Knapi»,  60  N.  H.  71;  and  BibOlagh 
worth  T.  Dow,  10  Pl<^  22& 

At  the  time  Woods  ^aeed  Oie  horse  to 
the  custody  of  idainttfBi,  datendaxit  Adsns 
was  the  ownw.  The  titls  was  In  her.  Tht 
court  so  found  under  the  agreement  "A 
authority  in  law  Is  not  ladtinff  to  Bappsn 
the  finding.  Eohl«  v.  Hayes,  41  OaL  453; 
Heider  v.  Bddy.  68  OaL  fiO&  Adams  bA* 
the  owner  of  the  horse,  wiflumt  her  *>- 
sent  Woods  could  not  scU  it;  he  cnnld  not 
pledge  It;  neither  had  he  the  power  to  oe- 
ate  a  Uen  upon  it  hj  facing  it  In  the  haadi 
of  an  agistor.  THthout  any  onitract  opn 
appdiant'a  part,  ^thout  any  personal  list^ 
tty  whatever,  without  her  assent  In  any  foraL 
and  even  without  any  notice  to  her  of  tke 
facts  which  are  claimed  to  hare  created  tk 
lien.  It  Is  now  son^t  to  take  her  iKopert;, 
and  apply  It  to  the  sattafaction  of  Wootf 
debt.  Such  a  iiractice  would  be  vbdativr 
of  the  fundamental  principle  ot  law  that  no 
man's  property  can  be  taken  from  him  wf^ 
out  his  consmt  Respondente*  ooonsd  rdr 
upon  Ohudi  V.  Oanlson,  76  OaL  19B,  16  Pac 
88S,  to  support  the  judgment  atta^ed  by  tU» 
appeal  The  question  was  there  presented 
on  a  genoal  demurrer  to  a  complaint  In  In- 
tervention. The  decision  of  the  court  Js  sot 
as  fnU  and  e^ldt  as  It  ml^t  have  ben. 
but,  as  we  construe  It  It  Is  tiiere  deddfd 
that  actual  ownoshlp  oF  the  machiiie  by  the 
parties  hiring  the  w«k  done  was  not  neraa- 
sary  to  give  plalnttffli  a  standing  In  eourt 
In  a  Umlted  saise  this  Is  true,  and  only  h 
a  Umlted  sense.  It  was  never  Intended  t> 
hold  that  a  titief,  by  his  contract  with  aa 
agistor  or  mechanic,  could  oeate  a  Ben  spas 
the  stolen  property,  or  that  a  stranger  in  oo 
way  In  prlvl^  with  the  true  owner  oooU 
create  such  a  Uen.  Aside  from  the  questics 
of  estoppd  of  the  own^  by  reason  ot  bla 
negUgence,  (and  we  have  no  such  queeOoo 
presented  In  thia  case,)  the  Uea  can  only  be 
created  by  the  owner,  or  by  some  one  duly 
authorized  to  act  for  him.  Dn^lah  aaaud- 
ties,  and  some  early  American  cases,  hart 
recognized  a  different  rule  as  to  cMnnK* 
carriers  and  innkeepers;  but  as  to  eommos 
carriers  the  law  dectared  In  those  cases  ma 
held  unsound  In  BoUnstm  v.  Baker,  sngra, 
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and  we  hare  no  doabt  that  as  to  innkeepers 
the  trne  role  forms  no  exception  to  the  gea- 
eral  prlndple  we  bare  declared.  For  fbe 
foregoing  reasons,  It  Is  otAeeei  that  the  }ndg- 
uent  be  rerersed  and  the  canse  remanded. 

HARRISON,  J.    I  concur. 

PATTERSON,  3.  I  concur  In  the  judg- 
ment on  the  first  ground  stated  Ifr.  Jus- 
tice OAROUTTB. 


SCHMITT  T.  CITT  AND  COUNTY  OF  SAN 
FBANCISCO.    (Nih  li4I9.) 

(Snpreme  Ooort'  of  California.    Not.  10,  1893.) 

Dedication— 0»F«H  of— EavooiTioK. 

1.  The  drawine  of  side  lines  through  a 
block  ill  a  plat  of  land,  iodicatiiig  that  it  mar 
be  iutended  for  a  street,  but  not  designadng  It 
by  name  as  soch,  is  merely  an  offer  to  dedicate; 
and  where  the  land  so  designated  Is  not  a  con- 
tinuation of  aajr  existing  street,  and  lias  not 
been  accepted  or  used  by  the  pobUc,  and  no  one 
baa  acted  on  the  offer  by  purchasUig  lots  on  the 
faith  of  the  delineation  of  the  land  as  a  street, 
the  owner  may  reroke  the  offer. 

2.  A  deed  of  the  entire  block  by  the  owner, 
describing  it  by  metes  and  bounds,  without  ref- 
erence to  the  alleged  street  delineated  on  the 
plat,  and  conveying  it  as  part  of  the  land  sold, 
operates  as  a  revocation  of  the  offer  to  dedicate^ 

3.  The  fact  that  after  such  revocation  the 
eity  attempted  to  accept  the  offer  of  dedication 
by  delineating  the  street  on  the  official  city  maps 
is  immateriaL  since,  after  the  revocation  of  the 
offer,  the  land  became  private  property. 

Commissions'  decision.  Department  2. 
Appeal  from  superior  court,  San  Francisco 
county;  J.  F.  Hoge,  Judgow 

ActlMi  1^  George  Scdimltt  ag&taut  the 
and  county  ct  San  Francisco  to  quiet  title  to 
land  alleged  by  defendant  to  be  a  atreet 


From  a  Judgment  in  defisndanf  s  tikvOT,  plain- 
tiff app^la.  Revwaed. 

F.  J.  Caatdhun,  fOr  appdlant  Joba  H. 
Durst,  for  respond^t 

TBMPLB,  a  Tbla  la  an  action  to  quiet 
title  to  portion  of  block  226,  Western  addition 
to  San  FnmdBoOk  The  defendant  dalms  that 
it  has  been  dedicated  to  Oie  public  use  aa  a 
atreet  Whetter  it  haa  or  not  ' la  the  only 
question  InTOlved.  The  defendant  bad  Judg- 
ment, and  plalntlfF  appeals  from  the  Judg- 
ment, and  from  the  refusal  of  a  new  trial 
It  appears  firom  the  findings  that  in  1805 
one  Thomas  Hayes  owned  a  laige  tract  of 
land  williln  the  tity  of  San  Francisco^ 
called  the  "Hayes  Tract;"  that  in  June,  1809, 
he  caused  the  wh(de  tract  to  be  surv^ed 
and  sub^Tlded  Into  blocks  and  lots,  extend- 
ing through  it  the  streets  already  existing  in 
the  dty.  A  map  was  made  by  Hayes  allow- 
ing these  streets,  blocks,  and  lots,  and  In- 
dorsed, "Map  ot  tbe  Hi^es  tract,  lots  and 
bIo<&s,  according  to  the  oflldal  surrey  by  M. 
Hoadley."  Upcm  tUs  map.  Hayea  Indorsed 
bis  certificate,  wtal(di  contained  the  following: 
'1,  Thomas  Hayes,  proprietor  of  the  land 
as  herein  subdivided  within  the  dotted  lines 
Indicated  by  magnetic  courses  In  red  Ink, 
hereby  declare  this  map,  tor  all  Ume  to  come 
to  be  unaltoable,  and  have  fh\B  day  filed 
the  same  In  the  Fecwder*s  office  of  the  dty 
and  comity  ot  San  Francisco  for  description 
and  legal  reCeroice,''  etc.  The  certificate 
was  dated  June  10^  1859,  and  the  map  waa 
filed  oa  that  day,  and  has  ever  aince  re- 
mained on  fll&  A  secticm  of  flils  map  was 
put  in  evidence,  showing  the  tract  In  contro- 
versy, and  a  part  of  the  north  and  west  lines 
of  the  Hayes  tract  The  following  Is  a 
copy: 
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.The  tract  In  cMitroreny  here  appears  as 
a  cul-dfrfiaa  It  1b  contended  that  It  fonna  a 
part  of  Blm  street  Elm  street  does  not  ap> 
pear  on  any  official  map,  ao  far  aa  the  evi- 
dence ahovs,  prior  to  1866.  Hayea  tract 
did  not  tondi  the  supposed  street  at  any  oth- 
er p<Ant  The  Van  Ness  map  Indindes  block 
226,  alid  according  to  It  there  is  no  street 
dividing  block  226.  I  find  no  evidence  In 
the  record  that  sndi  street  has  been  In  taet 
opened  finA  used  at  any  The  offldal 

map  d  1S06,  however,  shows  snch  a  street, 
and  r^resents  it  as  extending  ttiroagh  Uodc 
226.  Hayes  cansed  to  be  printed  upon  bis 
map  a  notice  that  the  proper^  ddlneoted 
would  be  axid  at  public  auction  at  a  stated 
time  and  plac^  and  aco(»dlngly  the  greater 
part  of  the  tract  was  sold  and  Hayes  deeded 
to  the  purchasers  the  lots  according  to  the 
map.  April  26,  1862,  the  legidatore  passed 
an  act  entitled  "An  act  to  establish  the  Unas 
and  grades  of  the  streets  in  the  dty  and 
county  of  San  Prandsco,"  whereby  a  board 
was  constituted  to  survey  all  the  streets, 
and  fix  the  lines  thereof,  and  to  make  maps 
allowing  the  width  all  streets.  Under 
thib  act,  surveys  were  made  which  were 
completed,  and  maps  made  by  another 
board  created  by  an  act  passed  In  1864. 
■The  maps  and  snrv^  having  been  made 
and  filed,  the  board  of  supervises  gave  no- 
tice for  three  wedcs,  as  required  by  statute, 
that  the  maps  and  surv^s  were  filed,  and 
open  for  pubUc  Inspection.  Under  the  act  any 
property  holdar  dissatisfied  was  authorized 
to  file  objections,  which  should  be  omsldered 
hy  the  board  of  engineers,  and  aft^^ards 
the  map,  as  finally  passed  by  that  board, 
should  be  reported  to  the  board  of  super- 
rlsors,  who  were  then  empowered  to  approve 
the  same,  and,  If  approved,  the  map  was 
to  stand  aa  tlie  le^  and  offldal  map  of 
the  dty,  and  determine  the  lines  and  grade* 
<tf  the  streets.  It  is  found  that  all  of  these 
requbrwiaits  woe  compiled  with,  and  the 
map  waa  duly  approved  January  80,  1806, 
and  became  and  U  the  official  map.  The  tax 
rolls  and  Uodc  books  ftom  the  c^ce  of  the 
assessor  and  tax  collector  were  introduced 
in  evidence  tor  the  fiscal  year  1863-64  and 
sncceedtng  years.  The  bhx^  books  show  the 
premises  In  controversy  a«  a  part  of  Blm 
street  The  descriptions  in  the  assessments 
and  tax  receipts,  howevo*,  do  not  show,  ex- 
cept by  reference  to  the  assessor's  maps,  that 
any  part  of  block  228  was  exempted  from  as- 
sessment and  taxation.  The  court  found 
from  this  evidence  that  the  proper^  had 
been  exempt  from  taxatitn  as  a  street  since 
1892.  June  7, 1862,  Hayes  sold  and  conveyed 
to  L.  L.  Hawl^  all  of  block  226,  which  was 
within  his  tract,  describing  It  aa  follows: 
'•Oommendng  at  the  northwest  cwner  ot  Ty- 
ler and  I^agnna  streets;  rrmning  thence  west- 
erly, along  the  north  line  of  Tyler  street  to 
the  northwestern  boundary  line  of  the  Hayes 
tract;  thenoe  northeasterly,  along  said  bound- 
ary lln^  to  the  sooth  line  <tf  TaA  street; 


thoica  easterly,  along  the  line,  to  the 
west  Una  of  I^Buna  street;  thenoe,  at  rt^t 
angles,  soatheriy,  and  along  the  bust  said  line 
two  hottdred  and  seventy^ve  feet  to  the 
point  ot  CMnmencement  bdng  a  portion  t€ 
block  No.  226,  Westmi  addition,  and  a  part 
of  the  Hayes  tract"  nus  waa  Uw  aaitj  asle 
or  conveyance  ever  made  by  Hayes  of  aay 
land  in  block  226.  This  part  vt  Blm  avcaoe 
or  street  haa  never  beoi  naed  as  a  street 
At  the  time  tt  the  omveyano^  a  hl^  zidgs 
<tf  sand  covered  the  land  In  dlapntc^  and  ex- 
tended across  Laguna  street  and  Into  Jeffa^ 
son  square.  Then  does  not  appear  to  havs 
been  any  improvement  in  the  blo^  except 
a  vegetable  garden  on  Tyler  street  Hawl^ 
graded  the  portlmi  pnrdiased  by  lier,  tndiil- 
ing  the  land  in  controversy,  as  also  tJ«DBt 
street  and  immediately  Inclosed  her  land, 
bonding  a  bulkhead  along  Laguna  atreet  thi 
whole  distance,  which  stiU  remains. 

Do  these  facta  show  a  dedlcatioa  of  the 
land  to  the  pabUo  aa  a  street  which  «u 
irrevocable?  And,  if  not  did  ttie  deed  i» 
E&i^ey  opeiatB  aa  a  revocatlcm?  It  wm  ut 
be  disputed  that  the  survey  and  map,  aooon- 
jnnled  by  the  sttonn  deolazatlon  at  the  on- 
er, followed  by  sales  and  oonveyancea  of  a 
large  porti<m  of  the  praperty  described 
reference  to  the  map,  oraatltated,  as  to  the 
owner,  a  complete  dedication  of  the  prc^Mftr 
dedgnated  on  the  map  as  streets.  Tlie  prap- 
erty  in  queatiozi,  although  aide  lines  wen 
drawn  which  mtj^t  indioate  that  It  was  la- 
toided  to  be  a  street  was  not  by  name  des- 
ignated as  snch,  and  was  not  the  contiBiix- 
tion  of  any  street  Knee  a  street  was  snbse- 
quently  laid  out  there,  extending  through  the 
oitlre  Uo(&,  as  welt  as  other  Mocks,  it  to 
probolde  that  such  a  street  had  been  pro- 
posed. As  to  this  property,  the  marks  upoQ 
the  map  may  be  supposed  to  Indicate  a 
willingness  on  the  part  of  Hayes  to  allow  a 
street  to  be  estaUiahed  there.  Treating  ir 
as  an  otter,  could  he  thaa  wttbdraw  it?  la 
AnAer  v.  SaUnas  Oity,  08  OaL  48;  28  Pae. 
889,  It  la  said:  **Whai  the  owiur  oC  property 
whkfa  Is  within  the  Ihirits  a<  an  Incorpocatsd 
city  or  town  makes  and  records  a  map  af 
snch  property,  by  whldi  he  subdivides  the 
same  into  blocks  and  lots  bounded  by  stieeb 
whidk  are  oontinnatlons  of  other  streets  al- 
ready laid  out  by  the  dty  or  town,  and  sdto 
and  conveys  the  lots  abutting  npcm  those 
streets,  he  thnreby  dedicates  to  the  pul^ 
the  streets  so  laid  out  by  him  as  iwoloi^ 
tlcNQS  of  other  streets,  as  w^  as  the  other 
streets  which  are  laid  out  opMi  sach  map. 
intersecting  and  connecting  the  same;  •  •  • 
The  prc^erty  dedicated  has  beoMne  paitBte 
property.  Impressed  with  the  use  for  whidi 
It  waa  dedicated,  and  ndther  can  the  pnb- 
Uc  divert  it  troax  that  nse^  nor  can  It  hr 
lost  by  adverse  poeseeslon.  Nor  Is  ttr 
effect  of  such  dedication  impaired  by  any  d<> 
lay  in  the  use  of  the  land  for  whicli  It  was 
set  apart  *  •  •  Whether  the  owner  br 
making  sales  according  to  snch  map  or  des- 
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ignation.  has  made  the  offer  with  reference 
to  other  streets  than  those  by  which  the  lots 
Mdd  axe  bounded,  Is  a  tact  that  the  court 
must  determine  tram  tiie  obcmnstancea  of 
eaob  case;  •  •  •  The  owner,  afto:  selling 
BOOM  at  tile  lots  according  to  sncb  map, 
might,  either  with  ttie  consoit  ct  the  pur- 
chasers, or  U  he  should  himself,  repnndiase 
all  of  the  lots  so  sold,  withdraw  such  offer 
at  any  time  boEWe  the  public  bad  acquired 
any  Interest  hi  the  streets,  ^thw  from  fwmal 
acceptance  or  actual  user."  In  ottia 
wwds,  If  the  dedloatton  haa  not  been  accept- 
ed «■  the  propotr  used  by  the  puUlc,  It  Is 
purely  a  question  of  estoppd  In  pais.  If  no 
[HW  haa  acted'  npoa  the  offer  In  such  a  mode 
that  they  would  be  injured  by  the  reroca^ 
Uon,  the  owner  may  rev<Ae  the  dedicatloii, 
evm  though  It  be  an  actual  dedloatlcm,  and 
not  a  mere  offer.  "NOb  doctrine  has  been 
frequently  amumnoed  by  the  courts,  and, 
30  far  as  I  can  dlsoorer,  has  neror  been 
gnestfooed.  In  Olndnnstl  r.  White,  6  Pet 
131.  It  Is  said:  "After  being  set  apart  for 
public  use.  and  enj<qred  as  such,  and  pilTate 
uid  hidlTldual  rights  acquired  with  reference 
to  It,  the  law  coaridns  tt  in  flie  nature  of 
in  estoppel  in  pals,  which  precludes  the  orig- 
inal owner  from  reroUng  snch  dedication.** 
See  2  IMll.  Hnn.  Gwp.  p.  741^  note  1,  whwe 
mmeroos  authwltleB  are  dted  to-  the  same 
effect;  also,  Blllott,  Roads  ft  &  91,  9S,  and 
aote. 

Applying  that  principle  to  tlie  case  under 
x>nald«a11on,  I  see  no  reason  why  a  rero* 
;utioa  ml^t  not  have  been  made  as  to  this 
)rop«^  at  the  time  Hayca  conveyed  to 
Elawl^.  It  may  be  conceded  that  the  pur* 
jhasers  tsom  Hayes  had  a  right  to  Insist 
ipon  the  wtlre  scheme  uider  which  th^ 
vere  Induced  to  purchase,  so  far  as  any  ben- 
iflt  could  possibly  aociue  to  tbem  flier^rom, 
rat  the?  could  have  no  biterest  Ui  having 
k  cul-de-sac  established  in  a  l)lock  which  was 
b&a  entirely  unln^rmred.  Until  a  bushieBa 
vas  established  there,  or  improvements 
vhicb  th^  ml^  be  hiterarted  in  having 
nalntained,  it  must  have  beeo  ui  immatolai 
natter  to  those  who  owned  no  property  In 
he  blo<^  Bridges  v.  Wydcoff,  67  N.  T. 
.30.  at  tiie  time  Hayes  ctrnve^ed  to 
lAwleyt  he  had  a  right  to  revoke  the  dedica- 
Ion  or  ofter  to  dedicate  the  land  In  oontro- 
'eray,  there  can  be  no  doubt  that  omveyonce 
lad  that  effect  The  description  made  no 
ef er«ice  to  the  alleged  street  but  conveyed 
t  as  port  of  the  tract  sold.  If  the  map  and 
fther  tactM  riiow  an  offer  to  dedicate  only, 
i  ooareyaiioe  without  reservation  must 
monnt  to  a  revooatl(m.  unless  the  purchase 
Lad  notloe  of  some  fact  which  would  estop 
be  grantor  from  revfrfdng.  It  ts  a  pn^Kwal 
o  donate,  and,  if  the  proposed  donor  trano- 
ers  the  propoiy  befMe  It  has  passed  to  the 
loaee  to  another.  It  is  no  laaga  bis  to  give^ 
The  block  map  was  entlrdy  Immaterial,  In 
ny  view.  It  could  not  conelnde  the  prop- 
jrtT'  owner.  Saa  Leapdro  v.  Le  Breton,  73 


Cal.  170.  13  Fac  40S.  At  the  time  those 
books  were  made,  there  was  no  priding  offw 
to  dedicate,  and,  If  there  had  been,  tike  aa- 
sessor  had  no  authnity  to  accept  tor  the  pub- 
lic 

Nor  do  I  think  the  Miglneer's  map  of  1886 
can  conclude  the  plaintiff.  The  land,  at  the 
time  that  mop  was  made,  had  becmne  private 
vropvety.  It  was  affirmative  diows  that  no 
street  ore  way  existed  at  this  point  wl^oi  the 
Van  Mess  ordinance  was  passed,  and  It  was 
not  so  marked  mx  the  Tan  New  map.  Un- 
der such  drcumstsnee^  I  can  discover  no 
respect  In  wlitch  the  case  differs  In  prin- 
dple  from  Whdon  v.  Boyd,  83  Gal.  500.  29 
Pac  69.  Tbe  t^liUon  In  that  ease.  It  la  true, 
states  that  the  land  In  that  caae  was  held 
under  an  akaUte  grant,  bat  that  fact 
does  not  dlstlngid^  lhat  caae  from  this.  In 
either  caae  the  title  Is  from  Ute  same  source, 
tlie  Pueblo  or  Its  successor,  the  dty;  and  I 
do  not  understand  lhat  the  ctty  has  reserved 
any  rig^t  with  ret&caux  ta  lands  acquired 
wtAer  the  yan  Ness  ordinance  whl<A  would 
Justly  the  ^iproprlation  of  them  vrlthout 
compensation,  beytmd  tiiose  selected  by  the 
comndssion  thereby  provided  for.  -  The  land 
In  controvet«y  was  not  oo  sdected.  To  this 
It  mi^  be  added  that  it  does  not  appear  from 
what  source  Hayes  derived  his  title.  The 
pn^HwitiMi,  of  ooutve,  Is  that  the  land  was 
designated  as  a  street  on  the  englne«'s  map, 
and  that  notice  was  given  requiring  property 
owners  to  come  In  and  make  objectiooa,  If 
any  they  had,  to  the  proposed  map  as  show- 
ing the  streets  and  other  public  grounds 
ohilmed  hf  Ow  dty,  and  the  provision  that 
the  board  at  engineers  ahould  condder  such 
objectioiis,  and  might  alter  the  map  If  so 
disposed,  and  that  Oie  map,  as  finally  ap- 
proved, should  be  the  offldal  map,  and  con- 
stitute evldmce  of  streets,  etc.  Even  had 
there  been  no  authority  upon  the  subject,  I 
tldnk  this  map  alone  could  not  be  held  con- 
chidve  upon  this  subject  TTiere  has  been. 
howevOT,  very  little  dlsousdon  of  that  mat- 
ter In  tike  briefli,  and,  as  it  has  been  decided. 
It  Is  not  worOi  while  to  consider  the  mat- 
ter ftartho*.  I  think  the  judgment  and  or- 
der  should  be  revened,  and  a  new  trial  had. 

We  concur:  VANCLIEF,  a;  BBLCHBR, 

a 

PBR  CURIAM.  For  the  reasons  glv&n  In 
the  forcing  <^inion,  the  judgm^t  and  or- 
der  appealed  from  are  reversed,  and  a  new 
trial  ordered. 


PELHOB  T.  KELIiT. 
(Bopceoie  Oonrt  of  Oregra.   Nov.  2T,  tSOBL) 

FEAUDULBUT  OOMVBTAiron— UnaooBDSD  Cu» 
TIL  MOBTGiaB— ChaHOB  or  POSSBSSIOS— Wsus 

BnvriciXHT  ov  E^tidbnck. 

1.  Under  Cods,  |  776,  aiibd.  40,  provldlag 
that  everr  mortcaga  of  persoQal  prop^y  eapa^ 
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Me  of  hnmedtate  deUTery  which  is  not  filed  or 
leeorded  shall  b«  presamptlTelr  fraadulent  as  to 
th«  mortgagor'!  creditors  noless  accompanied  by 
Immediate  dellTery  and  followed  by  an  imme- 
diate change  of  posseBsioa  of  the  mortgaered 

GDperty,  the  possession  of  the  mortgagee,  where 
a  mortgage  is  not  retarded,  must  be  exclnsiTe, 
and  accompanied  with  such  outward  acts  of 
ownership  aa  to  apprise  the  pablic  that  the 
property  lias  dianged  hands;  and  a  Joint  pot- 
sewfon  with  the  mortgagor  is  not  aafflclrat. 

2.  Where  an  employe  of  a  person  operating 
a  store'takes  a  mortgage  on  the  goods,  which  is 
not  recorded,  the  fact  that  he  thereafter  pur- 
ehases  other  goods  without  disdosing  the  fact 
tliftt  be  claimed  possession  of  the  goods  in  the 
store  under  his  mortgage  does  not  necessarily 
raise  a  presumption  of  firaud  if  he  paid  for 
them;  but,  if  the  purchase  is  made  through 
a  prior  employe  of  the  mortgagor,  without  no- 
tice to  the  seller  of  the  change  in  hia  employ- 
ment, it  tends  to  show  ttkat  there  was  no  anch 
change  In  the  possession  of  the  gooda  in  the 
atore. 

Appeal  from  circuit  court,  Mnltnomah 
'County;  E.  J).  Sb^ttnck,  Judge. 

Action  by  El  D.  Pelrce  against  Penumbra 
Kelly.  Tbere  was  Judgment  for  defendant, 
and  plaintiff  appeals.   AlBrmed. . 

B.  H  Smith  and  Y.  E.  Strode,  for  appel- 
lant  D.  H.  Murphy,  tor  respondent 

BBAN,  J.  This  action  was  brought  by  a 
mortgagee  after  condition  broken  to  recoTW 
possession  of  the  mortgaged  pn^erty,  con- 
sisting of  a  stock  of  merchandise  which  had 
been  attached  by  the  defendant,  as  sheriff, 
under  a  writ  of  attachment  In  an  action 
brought  by  E).  S.  Larsen  &  Co.  against  the 
mortgagor  to  recover  th,e  yalue  of  goods, 
wares,  and  merchandise  sold  and  delivered 
to  him  prior  to  the  delivery  of  the  mort- 
gage. The  defense  to  the  action  is  that  the 
mortgage  is  v<rid,  because  made  to  hinder, 
delay,  and  defraud  creditors.  A  trial  before 
a  Jury  resulted  in  a  verdict  and  Judgment 
la  favor  of  the  defendant,  from  which  plain- 
tiff appealed. 

The  facts,  as  disclosed  by  the  bill  of  ex- 
ceptions, are  substantially  that  one  Matthias 
Apach  was,  on  the  11th  day  of  August.  1892, 
and  for  some  time  prior  thereto  had  been, 
conducting,  as  owner  and  proprietor,  a  re- 
tail grocery  store  In  Albina,  and  plaintiff  had 
been  in  bis  service  as  bookkeeper  for  a 
number  of  years,  btit.  It  Is  claimed,  had  never 
been  paid  for  his  services,  although  he  had 
demanded  payment,  or  that  the  amount  due 
him  be  secured  by  a  mortgage  on  the  stock 
of  goods.  On  the  5th  of  August,  1882, 
Apach,  without  the  knowledge  of  the  plain- 
tiff, made  and  executed  a  promissory  note 
in  his  favw  for  $911,  payable  on  demand, 
and  secured  the  same  by  a  mortgage  on  the 
entire  stock  of  goods  in  the  store.  Apach 
retained  the  note  and  mortgage  in  his  pos- 
■esslon,  without  iuformlng  plaintiff  of  their 
execution,  and  continued  to  conduct  the  busl- 
BMB,  btt]^ng  and  selling  goods  as  he  had 
been  accustomed  to  do,  tmtU  the  lltb  day 
of  Angost,  when  he  dellvo'ed  tt^e  note,  and, 
Ik  ki  claimed,  tbe  aton  and  Its  oontoita,  to 


plaintiff;  but  the  mortgage  was  never  flkd 
for  record,  although  Larsen  &  Oo.  had  aoQce 
of  its  existence  before  tbe  goods  were  at- 
tached. The  evidence  tends  to  show  that 
plaintiff  thereupcm  opened  a  new  set  of 
books,  notified  the  delivery  man  to  report  to 
him,  and  proceeded  to  sell  tbe  goods  at  re- 
tall,  replenlsh^g  the  sto<&  by  casta  purchases 
from  time  to  time^  Apach  remaining  in  asd 
about  tbe  store,  apparently  exercising  con- 
trol as  if  interested  In  the  business,  and  to 
all  outward  appearances  there  was  do  changw 
in  the  business  or  the  mann^  of  condoctins 
It  The  business  was  thus  conducted  nntn 
the  22d  day  of  August,  1892,  wtaen  the  stock 
was  attached  as  hereinbefore  stated.  Tbe 
questions  to  be  determined  in  ttala  case  arise 
ont  of  certain  instmcUons  Ten  and  zetusei 
by  tb.e  trial  court 

1.  Tbe  first  instruction  excepted  to  Is  tt 
follows:  "In  this  case  yon  wil}  taa.Te  to  eoc- 
slder  another  proposition,  and  that  Is  wheth- 
er there  was  such  a  delivery  of  these  goods 
as  took  the  place  of  the  rec(»dins  of  tbe 
mortgage.  The  mortgage  has  never  bees 
placed  on  file,  as  I  understand  It.  and  the 
question,  then  arises  as  to  tbe  actual,  tao- 
tlnual  change  of  the  poasesrion  of  the  gooda 
On  that  point  you  should  consider  what  tbe 
relations  of  these  parties  have  been  before 
the  execution  of  this  mortgage.  Mr.  Pebre 
and  Mr.  Apach  are  claiming,  by  their  coun- 
sel, as  I  understand  them,  to  have  occnj^ed 
the  relation  of  employer  and  employe  before 
this  mortgage  was  made.  Mr.  Pelrce  was 
about  the  store  there,  transacting  bnsbieM. 
delivering  goods,  receiving  mon^s,  etc-,  bol 
as  the  employe  of  Apach.  After  the  mort- 
gage was  made.  It  Is  claimed  that  the  po^ 
tlon  was  reversed;  that  Apach  became  tbe 
employe,  and  Pelrce  the  prindpal.  I  in- 
struct you  that  in  order  to  have  a  com|riete. 
actual  change  of  tbe  possesdon  of  these 
goods,  and  to  have  divested  the  case  of  those 
presumptions  of  fraud  which  arise  where 
there  is  a  lack  of  continual  possession  of  the 
goods,  there  should  have  been  some  pobUe 
notice  given  of  the  relations  they  are  assoio- 
ing,  that  those  who  deal  with  the  firm  might 
have  been  able  to  see  and  know  tbe  change 
in  the  situation.  And  If  you  believe  that  to 
all  appearances,  so  far  as  the  credlfaRs  of 
Apach  were  concerned,  the  Bltnati<Mi  of  if- 
fairs  and  control  of  the  goods  was  the  same 
after  the  execution  of  the  mortgage  as  It 
was  before,  then  it  is  one  of  those  cases 
where  the  presumption  of  fraud  as  to  cred- 
itors would  attach,  because  the  poasesriwi 
had  not  been  changed,  and  the  change  in 
possession  had  not  been  continued."  By  eab- 
dlvlBiqn  40,  |  778,  of  the  Code,  it  is  iffOTlded. 
in  substance,  that  every  mortgage  of  per 
sonal  proper^  capable  of  Immediate  d^v- 
eiy  which  Is  not  filed  or  recmded  shall  be 
presumptively  fraudulent  as  to  creditors  of 
the  mortgagor  unless  It  is  accompanied  by  an 
Immediate  d^vwy,  and  be  followed  by  aa 
actual  and  nmUnued  Aaoge  (tf  pnasfrtna. 
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In  this  cam  the  mortgage  was  not  filed  or 
recorded,  eqA  hence  this  presumption  would 
attach,  unless  there  was  an  actual  and  con- 
tinued change  of  possession  of  the  m6rt- 
gfiged  propa*t7.  The  change  of  posBeaslon 
necessary  to  orercome  and  relnit  this  pre- 
sumption must  be  actual,  and  not  merely 
constructive  or  I^aL  It  must  be  effected  In 
a  way  calculated  to  give  notice  to  the  pub- 
lic that  there  baa  been  a  change  in  the  own- 
ership or  control  of  the  property;  and  a 
mere  co&structtTe  possession,  or  one  taken  py 
words  and  InspectioUt  will  not  satisfy  the 
statute.  1  Oobbey,  Cbat  Mortg.  I  487.  The 
possession  of  the  mortgagee  must  be  exdn- 
sire,  and  accompanied  with  such  outward 
acts  and  Indlda  of  ownership  as  wHl  apinise 
tbe  public,  and  particulaily  those  who  are  ac- 
customed to  deal  with  tbe  parties,  that  the 
goods  have  changed  bands,  and  the  posses- 
sion has  passed  from  tbe  mortgagor  to  tlfe 
mortgagee.  There  must  be  a  complete 
change  in  the  domtnlon  and  control  over  the 
property,  and  a  concurrent  or  Joint  posses- 
sion with  the  mortgagor  Is  not  sufficient, 
(McKlbMn  T.  Martin,  64  Pa.  St  852;  Kitch- 
en T.  Relnaky,  42  Ma  4S70  although  where 
there  Is  sach  a  change  in  tiie  posseasion  and 
control  there  perhaps  can  be  no  l^al  objec- 
tion to  the  employment  of  the  mortgagor  to 
rendor  serrlcee  in  and  about  the  bOBlnees,  as 
any  other  agent  or  employe.  This  we  under- 
stand to  be  the  rule  laid  down  In  tbe  Instruc- 
tion complained  ot  and  hence  tiie  coort  did 
not  err  in  giving  it. 

2.  The  next  alleged  wror  la  that,  after  tbe 
general  charge,  counsel  for  plaintiff  orally 
requested  the  court  to  Instruct  the  Jury  that 
if  plaintiff  had  bought  goods  after  he  to<A 
possession  under  tbe  mortgage,  without  dis- 
closing the  fact  to  tbe  persona  from  whom 
the  purchases  were  made,  it  would  not  create 
a  presumption  of  fraud  If  he  paid  for  them; 
wbereupon  the  court  further  instructed  the 
Jury  as  f(dlows:  "Th&t  principle  Is  correct 
I  qualify  it  in  this  way:  The  Jury  will  reccd- 
lect  and  call  to  mind  how  these  goods  repre- 
sented here  by  the  yellow  bills,  which  have 
been  used  In  evidence,  came  to  be  purchas- 
ed, and  who  purchased  them,  and  what  rela- 
tion the  man  who  went  and  brought  these 
goods  to  tbe  store  had  been  occupying  to 
these  parties.  If  be  had  been  a  servant  d 
Apadu  and  in  this  transaction  was  the  serv- 
ant of  Pelrce,  and  did  not  disclose  to  tbe 
creditors  the  change  In  his  employment,  and 
Felrce  did  not  cause  notice  to  be  given.  In 
tliat  event  the  principle  ocmcemlng  the  fraud- 
ulent transaction  which  I  have  rdated  in  the 
general  charge  will  apply."  Tbe  objection 
urged  to  this  Instruction  Is  that  it  left  the 
impression  wltb  the  Jury  that  such  conduct 
on  tbe  part  of  the  idalntlff  was  a  fraud  upon 
creditors,  but  we  think  counsel  have  entirely 
misconceived  the  effect  of  the  Instructiota. 
Its  manifest  object  and  effect  when  taken 
In  omnectloa  with  the  general  charge.  Is 
thai;  while  a  poreluM  mt  goods  by  tiie  plaln- 


tifP,  without  dlsdoaing  the  tAct  that  he  claim- 
ed to  have  possession  under  his  mortgage^ 
would  not  necessarily  create  a  presumption 
of  fraud  if  he  paid  for  tbem,  yet  if  such  pur- 
chase was  made  through  a  prior  servant  or 
employe  of  Apach,  without  some  notice  hav- 
ing been  given  to  the  person  with  whom  he- 
was  dealing  of  the  change  In  his  employ- 
ment it  would  tend  to  show  that  there  had 
never  been  such  a  change  In  the  possession 
of  the  store  as  to  rebut  the  firaudulent  pre- 
sumption arising  from  the  retention  of  pos- 
session by  a  mortgagor;  and  in  this  view  we 
think  there  was  no  error  In  giving  the  In- 
struction. 

8.  Thb  next  assignment  of  error  is  that  the 
court  In  answer  to  the  Interrogatory  of  s 
Juror,  said  that  "a  chattel  mortgage  need  not 
be  placed  on  file  to  be  good  as  between  the 
parties,  and  good  between  all  who  know  all 
about  it  or  have  been  notified.  It  is  not 
good,  unless  placed  on  file,  as  to  creditors^ 
who  have  no  notice  of  Its  existence.**  This 
Instruction,  It  Is  claimed,  is  at  variance  with, 
the  opinion  in  the  case  of  Harks  v.  Mlll«rr 
21  Or.  817,  28  Fac.  14,  In  which  It  was  held! 
that  under  the  statute  as  it  existed  prior  to 
tbe  legislative  session  at  1893,  a  chattd  mort- 
gage given  In  good  faith,  although  not  flftd, 
Is  valid  as  against  creditors  and  snbsequmt 
purchasers.  If,  by  the  Instruction  complain- 
ed of,  the  court  IntCTded  to  say  that  a  chat- 
tel mortgage  executed  prior  to  the  act  of 
] 898  Is  void  as  to  creditors  without  notice 
unless  placed  on  file,  it  was  In  error,  bAt 
however  that  may  be.  the  error  was  entirely 
immaterial  In  this  case,  because  the  record 
shows  affirmatively  that  the  attaching  cred- 
itor had  notice  of  the  execution  of  plalntlfTs 
mortgage  before  tbe  property  was  attached, 
and  tbe  court  expresdy  told  the  jury  that  a 
mortgage  would  be  good  as  to  sueh  a  credit- 
or, although  not  filed;  and  therefore  plalntUT 
could  not  have  been  prejudiced  by  the  error 
the  court  seems  to  have  Inadvertentiy  fallen 
Into,  having  In  mind,  no  doubt  the  fact  fhat 
the  rule  stated  by  him  i^walls  by  statute  tn 
almoat  every  state  of  tiw  Union  except  Ore- 
gon. 

Tbe  other  assignments  of  error  have  all 
been  carefully  examined,  and  we  deem  It 
stifflclent  to  say,  without  further  extending 
tbe  opinion,  that  we  find  no  error  In  the  rec- 
ord which  requires  a  reversal  of  the  Jndg- 
ment  and  it  will  therefore  be  affirmed. 


smrra  v.  johnson  at  sl 

(Supreme  Oonrt  of  Oregon.    Not.  27, 1896.> 

DSSD — AOTIOM  TO  CaKOBL— FlDDOIART  RbLATIOHS 

OT  Grantob  ahd  OuitTsi— FBi.m>  or  Qiu.NTsm 
— Effsot. 

Where  plaintiff  listed  his  land  with  de- 
fendant a  raaf-estate  agent  for  exchange,  and; 
relying  on  defmdant's  representation  tfiat  oer- 
tain  land  of  his  was  worth  ss  nradi  as  plaintiff's^ 
exchanged  his  land  thsrefor,  Us  dssd  to  de- 
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tendftnt  wlU  1m  eanoeled  whwe  dcfanduat  srou- 

ly  mlBrepreseoted  the  value  of  his  land;  since 
luaintiff  has  a  right  to  rtHy  on  defendant's 
resentations  because  of  the  fldndarj  relations 
existing  between  them. 

&.ppeal  from  circuit  court,  Hultnomah 
county;  M.  O.  Munly,  Judge. 

Action  by  Thomas  Shute  against  J.  A. 
jolmaon  and  another.  There  was  Judgment 
fw  plaiafUfl,  and  defondants  appeal  Af- 
firmed. 

The  other  facta  folly  appear  In  the  fcdlow- 
Ing  statement  by  MOOBE.  J.: 

This  Is  a  salt  to  set  aside  a  deed  to  real 
propoty.  The  facts  show  that  the  plaintUT* 
on  February  20,  1893,  was  the  owner  of  a 
tract  of  land  at  Clackamas,  Or.,  containing 
about  one  acre,  and  also  the  owner  of  the 
undivided  one-half  of  a  cb<v  mill  and  ma- 
chinery thereon,  which  he  desired  to  ex- 
change for  a  small  farm;  and  <m  that  day 
he  called  upon  the  defendant  J.  A.  Johnson, 
a  real-eatate  agent  at  Portland,  Or.,  and 
listed  said  property  with  him  for  exchange. 
The  defendant  J.  A.  Johnson,  not  having  up- 
on bis  lists  foch  property  as  the  plaintiff  de- 
aired,  <rfCw8d  of  hit  own  property  four  lots 
in  SodUi  BakCT,  Bafter  oonaty,  me  lot  In 
Steamboat  addltton  to  Xanow,  Ooos  county. 
Or.,  and  one  lot  In  Port  IMseovety  addition, 
JTeffoaon  county,  Waali.,  In  axchanae  tfft  that 
of  the  jrialntU^  whltA  wore  accepted,  ai^ 
the  deeds  thereto  were  on  the  next  day  duly 
executed  and  dcilvend.  The  plaintiff  al- 
lies that  his  property  was  worth  f900.  and 
that  the  said  d^endant  representad  to  him 
that  the  Babv  county  lots  were  worth  $400, 
and  those  in  Coos  county  and  Washlnstoa 
$2fi0  eaxA,  while  in  fact  the  four  lots  in 
Baker  county  were  worth  but  9100,  and  the 
other  two  |10  each.  That  all  of  said  repre- 
sentations were  false  and  franduloit,  and 
wen  made  by  the  d^ttndant  knowingly  for 
the  purpone  of  defrauding  Um;  and  that, 
relying  tiiereon.  and  being  decrtved  thsel^, 
he  was  Induced  to  convey  his  land  to  the 
dettedant  In  exchaiue  tac  Bald  lota.  That 
about  four  weeks  thereafter  the  plaintiff  and 
his  wife  tendered  to  the  defendant  th^ 
deeds,  duly  executed,  convaylnK  said  lots  to 
them,  and  demanded  a  reecmveyattce  of  the 
property  In  OUudcamaa,  and  upon  the  re- 
fusal of  the  defaidant  to  compl^  with  anch 
demand  this  snlt  was  commenced.  In  which 
tlie  plaintiff  prays  that  the  deed  to  said 
tract  be  set  aside.  The  defendant,  after  de- 
nying the  allegations  of  the  complaint,  al- 
leged that  the  lots  conv^ed  by  him  to  the 
plaintlfTs  were  of  the  value  of  $800,  and  de- 
nied that  the  property  in  Clackamas  was  of 
greater  value  than  $700.  The  cause  was 
tried  before  the  court,  and  a  decree  rendered 
as  prayed  for,  from  whicdi  the  defendant  ap- 
peala. 


MOOBB,  J.  (after  atatbig  the  hat)  T.- 
dcf aidant  contmda  that,  adnrittlnc  be  siit 
rq^reaentatitHia  as  to  the  value  (4  Ui  pn^r 
ty  as  alleged  by  plaintiffs,  they  wm  ■?> 
ezpreaalona  of  optnion,  not  amomtiB;  t:' . 
warranty,  opon  whitdi  Uw  plaiatiff  bad : 
right  to  rely,  and  for  any  daniajn-s  sir.. 
tber^om,  aqpilfy  wm  not  afllMd  idtf.  ft 
law  la  weQaetOed  that,  whavthoeaK^ 
laUon  of  trust  or  conlUeaea  exlKlic  !t 
twaen  the  partte^  a  mere  false  iepr?E. . ! 
tloa  ot  value  1^  a  Teodw,  wbeie  m  t> 
lanty  la  Intended,  ia  no  gnwrnd  alt&ii- 
the  pnrehaau;  (2  Kent,  Oraam.      1  Bi^ 
low,  Frand%  418&;  HBdhoiy     Vttie.  ■ 
Ifcta  Dfaaa.]  360;  Botftafdlov  v.  lUx 
41  Pa.  SL  8210  but  If  the  rqinnu;:. 
were  Intended  to  be  the  statement  lU 
to  be  understood  and  rolled  upoo  a  b- 
rellef  will  be  granted  to  the  porcihuB  v.- 
has  been  Uijiire4  tbncibj,  and  flie  fseili 
should  be  left  to  the  Jury  to  say  wMiff  c 
r^eaentatlma  were  mere  ezprato  ~ 
(qplnlott  aa  to  valoe  or  the  atatentst  i  ■ 
material  fact,  (Homer  t.  Pertlni,  1»  f» 
43S.)   It  tbm  valne  of  pxopwty  can  tens 
tabled  by  otAimrj  inspection,  flu  an: 
"caveat  emptor"  appUea;  but  waA  xa£: 
does  not  apidy  when  any  partteolir  dC.-  ^ 
reatdred  to  aaowtatai  it,  and  aillrmitkn  i  \ 
value  In  such  casea  may  be  rdM  t?' 
Where  a  person  makes  sn  afflnaatioiKtfT--- . 
wbldi  Is  the  lnduoem«it  to  a  parehM,  ■>'-  : 
In  the  principle  itf  all  the  deewm  It  if  ■ 
warranty;  or,  ^fhsxe  statMUoits  of  Titer 
attended  with  statements  as  to  the  dfisc- 
that  1^  to  make  up  tiie  valuer  vUA  r 
false,  tiiey  are  not  to  be  treated  it 
menta  of  opini<»,  bnt  of  material  ft'- 
Van  fi>K»      Hanlwm,  5  SOU,  (X.  T.i  T 
Hubb^  T.  Uelga,  00  N.  T.  4S(X  UitUiw 
we  find  fliat  the  plaintiff  had  nef  er  ■« 
at  these  lota,  all  of  Oiem  b^  more  i  - 
100  mn«o  from  Portland.  Or.;  tint  bt  '- 
dined  to  act  npui  defendants  new^ 
who  advised  him  to  Inquire  of  i 
owner  of  one  of  the  lots,  tbm  In  tbe  e? 
^  of  another,  also  In  the  dty,  vbD 
aald  to  be  acquainted  with  the  Tamvp^ 
er^,  aa  to  the  value  of  audi  lota  M  j 
eepted  aa  true  the  repreeentatiooi  tt  i^^-'^ 
ant  In.  ration  thereto,  alOongb  it  apF-" 
be  bad  no  ptior  argnamtanre  aitt  ^ 
The  evidence^  whDe  conflicting,  ibvn  ^' 
the  lots  are  not  wwth  mndi  mofe  tiuc  ^' 
amount  claimed  by  the  idabififf,  aad 
their  value  Is  grosdy  Inadequate  u  a  r^- 
eratlon  for  the  property  received  to  m^'- 
for  them.   The  pUdntlff  teatlfled  m  "  <^ 
time  the  tnde  was  eoDSommated  *^ 
fendant  repreaented  to  him  that  tbe  los  = 
South  Baker  were  worth  flOO  eick:  ^' 
be  had  aold  lots  adjoining  then  ttr 
amount  In  caah;  tibat  he  w«ild  not  take  P 
for  a  tiD^  lot,  bnt,  betaw  la  need  of  ii>>« 
he  would  take  $100  iq>Ieoe  for  tbea:  ^ 
the  lot  at  Fort  Discovery  was  vortt  P' 
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bat  that  HUM  Amoimt  ooold  sot  proluUIy  tw 
obtained  tot  It  at  Oat  time,  aa  tlie  mffl  at 
that  ^afie  waa  101^  but  that  wlUiJn  ona 
year  It  ooold  be  acAd  for  ttiat  amooot;  that 
the  lot  In  Bteainboat  addltkm  to  Tamw 
^ras  worfli  f2C0,— raakins  In  all  a  Talue  of 
9900;  and  that  he  aaked  the  deCendant  If 
the  lota  -ware  nmrlh.  that  anm,  who  aaanted 
blm  that  they  were.   The  defndant  teatl- 
fled  that  he  never  made  any  repreeantationa 
to  the  plalBtffl  In  relation  to  ttie  ratne  ot 
any  of  aild  lota;  that  he  told  him  he  had 
nerw  seen  either  of  ttiem;  Oat  he  olfiared  to 
«x«3iaitge  tkem  for  flie  plalntUFa  property, 
•which  he  had  never  aetfi,  and  the  plahitttf 
acc^tted  tile  off»;  that  when  plalntUTa  deed 
waa  presented  for  deUvery  it  expreeeed  a 
conaMwatloB  of  9BO0,  and  that  he  made  hla 
deeda  ti>  caq^eas  the  same  amount,  by  pla^ 
cing  In  the  deed  of  the  Sooth  Balur  lota  a 
ctmeMeratlon  of  $260;  that  he  did  not  teD 
the  plahitlff  he  had  acM  any  Iota  In  Bonlh 
Bafcer  for  93:00  In  cuh,  hot  that  be  had 
traded  lots  there  for  what  be  eonaldered  a 
value  of  $100  each.   The  plalntHf  forthv 
testified  that  he  owed  the  4efaidant  a  oimi- 
mlBsJon  of  960  fw  seen  ring  the  sale  of  anoth- 
er tract  of  land,  and  he  dedred  him  to  ae> 
cept  BMne  at  'tiieoe  lots  In  payment  tbmof, 
but  that  ttie  defendant  replied  to  the  prop- 
osition l^r  saying.  "I  woaM  not  give  950  Cor 
the  whole  damned  lot."  The  i^lntiff  had 
listed  hla  propoly  with  the  defendant  tor 
exchange,  and  by  tbos  creating  htm  bis 
a^ent  for  that  pnrpoee  established  a  relation 
of  trust  and  confidence  betweoi  tbem;  and 
It  became  the  doty  of  the  defendant,  so  long 
as  this  rdatlon  eonthmed,  to  eorrecfly  Inform 
the  plalnMff  aa  to  the  character  and  Table  of 
the  proporty  offned;  and  this  relation  did 
not  cease  when  Ihe  defendant  offered  hla 
own  property  In  exchange  for  that  of  the 
plaintiff.   Tfi  b<dd  that  this  relation  between 
tbem  had  terminated  when  the  defendant 
ctttreA  to  trade  his  own  property  wonld  be 
to  hold  that  any  person  acting  in  a  fidndary 
fitpacity,  when  be,  on  his  own  account,  and 
for  bis. own  bateAt,  treated  with  bis  prin- 
cipal or  eestnl  que  tnut,  might  rob  him  with 
imponl^.   Sn^  la  not  the  law,  and  thla 
fiduciary  rdation  foznUhes  an  exception  to 
the  genoal  nde  that  tlie  afllrmation  of  ralne 
of  property  made  1^  a  Tendor  to  secure  a 
sale  is  but  tiie  mere  expression  of  an  opin- 
ion, and  upon  whldi  the  rendee  cannot  rely, 
h(>cnusp  It  Is  customary  in  selling  property 
to  make  sndi  statements  of  overralnation. 
Whether  there  was  a  warranty  of  raloe  or 
not  has  no  application  to  tills  case,  atnce  It 
was  tiie  duty  of  the  defendant  to  Show  that 
he  acted  In  perfect  good  falUi,  and  rendoed 
a  Just  equlTaknt  for  the  property  he  re- 
celved  from  the  plain  tiff.   His  acts  cannot 
be  Justlfled  by  ahowing  that  he  gave  pn^rty 
of  the  ralue  of  9120  In  exchange  for  tiiat  of 
the  TBlne  of  980Qk  Hm  decree  will  thereCon 
be  affirmed. 


GBKBNWOOI>  at  al.  t.  BUTLBR  et  *L 
(Sopreme  Oowt  of  Kansas.    Dee.  8.  1808.) 
SuTcras— ErrsoT  on  Fsspiire  Aon<»m  —  Hon- 

QAOB— FoSBCIXMUBS. 

Ohaptcr  100,  of  the  Laws  of  1883,  c«a- 
oemlng  the  aale  and  redemption  of  reel  Mtate, 
does  not  hare  the  effect  to  change  or  nulUfr  soy 
of  the  termi  of  a  judgment  duly  rendered  be- 
fore the  passage  of  that  act,  diracting  the  sale 
of  lands,  or  any  interest  therein,  for  the  pur- 
pose stated  in  said  judgment. 
(Srilabos  hy  the  Court) 

Bnor  tnmi  district  court;.  Bloe  eonnty;  J. 
K  Balky.  Judge. 

AotUm  for  mortgage  foredoaore  by  N.  T. 
Greenwood  against  Ihomas  A.  Butler  and 
otbera.  Plaintiff  had  Judgment,  and  the  land 
was  sold.  From  a  portion  of  the  ordor  made 
on  conflrmation,  plaintiff  and  the  purchasw 
of  the  land  tatng  error.  Berrersed. 

Ow«i  A.  Bassett,  for  plaintiffs  In  wror.  A. 
M.  Lasley  and  J<An  Guthrie^  tor  defendants 
in  etrw. 

ALLBN,  J.  nils  action  waa  comBUDosd  hi 
the  district  court  of  Rice  county  <m  tike  SBth 
day  of  Hay,  18B1,  by  N.  T.  Greenwood,  to 
foredoae  a  nustg^e  executed  by  Thmnaa  A. 
Botler  and  wfffr  on  oortaln  iota  In  the  dty  eC 
Lyons.  Other  parties,  ^iJaiming  Uena  on  the 
land,  were  made  defendants.  Isaoes  wsm 
Joined,  and  on  the  22d  day  of  September, 
1891.  a  Judgment  was  rendered  In  favor  of 
the  plalntur  ft>r  986LS6,  directing  a  sale  of 
the  preaUsea  wftboot  appraisement,  anbjeet 
to  a  nwrtgage  for  96,000,  and  ordering  execu- 
tion to  Issue  In  six  months  in  case  the  defend- 
ant failed  for  thst  time  to  pay  the  amount  of 
the  Judgment,  Interest  and  costs.  The  decree 
eondudes  aa  ficdlowa:  "And  It  Is  further  ad- 
Judged  and  decreed  by  the  court  that  the  said 
defendants,  and  each  of  them,  and  all  pv* 
sons  etalmli^  or  to  claim,  by,  through,  w  on- 
Aw  them,  or  any  of  than,  upon  the  conflnaa- 
tion  of  any  sale  of  said  lands  or  tenements 
heremider,  be  barred  and  forever  fwecloaed 
of  all  titie  to^  lien  upon,  or  equity  of  red«niK 
tlon  in  said  lands  and  tenements,  or  any  part 
thereof,  and  that  upon  conflrmation  of  any 
sale  made  as  ho-ehi  provided  the  sheriff  be 
directed  to  put  the  purchaa»  of  said  lands  or 
tenements  In  possession  thereof."  After- 
wards, on  the  7th  day  of  April,  1892,  on  the 
application  of  the  plaintiff  for  a  sopide- 
mental  Judgment  against  certain  other  de- 
fendants, who  were  brought  In  publi- 
cation, a  further  decree  waa  rendered,  bar- 
ring them  also.  Again,  on  the  22d  day  of 
April,  1882,  a  fiather  order  waa  made  to  sup- 
ply  omissions  from  the  record,  and  a  further 
and  final  decree  was  rendered,  wldch  em- 
dudes  with  an  order  barring  the  claims  of  an 
d^endaatt  In  the  aame  language  as  that  con- 
tained In  the  original  decree.  On  the  23d  of 
March,  1898.  an  order  of  sale  was  duly  Issued 
on  this  Judgment  by  the  derk  of  the  court, 
and  on  the  24th  day  of  April,  1898,  the  lots 
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were  aold  to  3.  S.  Putnam,  for  $2,000,  Bub* 
Ject  to  the  $6,000  mortgace^  Ob  the  25th  day 
<tf  M^,  1^  Uie  motion  of  tbe  plaintiff  to 
oonflrm  the  aale  come  on  to  be  heard,  and  the 
•ale  waa  ooi^rmed.  The  Journal  entry  then 
l^noeeda  ai  ftfllowa:  "And  it  la  farther  orda>- 
ed  and  adjudged  that  ao  much  of  taid  motion 
ai  relatea  to  directing  the  dierifC  to  nulke  a 
deed  to  aald  purchaser  of  said  lands  and  tene- 
ments, and  pat  him  In  po— oarion  of  said 
premlsei^  be  denied;  to  whl<di  last  taHa  and 
dedslon  ct  the  court  the  plaintiff  and  the 
aald  purchaaer  thai  and  than  excepted.  And 
it  li  further  wdered  by  the  court  that  ttie 
aald  riieilff  execato  to  tbe  pordiaaer  a  eertlfl- 
oato  oontalnlng  a  descEfpttMi  of  the  property 
acAd,  and  the  amount  of  mon^  paid  by  aald 
purchaaa,  together  with  the  amount  of  coats 
up  to  thlB  date^  stating  that,  anless  redemp- 
tion Is  made  within  eighteen  months  there- 
after  accord  lug  to  law,  said  purchaser.  Us 
heirs  and  aastgna.  will  be  ntltled  to  a  deed 
fiv  the  same;  to  which  last  order  of  the  court 
the  said  plaintiff  and  the  aald  porchaser  then 
and  there  excepted." 

The  qaestl<m  presented  In  this  case  la  as  to 
file  correctness  of  the  decisions  of  tbe  ooort 
last  quoted.  Tbe  plaintiff  in  error  oontenda 
that  on  the  oonflrmation  of  the  sale  of  the 
ivonlses  be  waa  entitled  to  a  deed  and  to  tiie 
possession  of  the  propwty.  Elaborate  briefs 
are  filed,  and  the  case  has  been  fully  and  ably 
argued  by  cottnad.  For  tbe  defendants  In 
error  it  la  urged  that  cbaptw  108  of  the  Laws 
of  known  as  the  "Redemption  Act,"  ap- 
Idiea  to  llila  case;  that  the  order  made  tar 
the  diatrlct  court  is  In  compliance  thoewttb, 
and  ta  Tslld.  On  the  part  of  the  plalntUC  In 
emv  It  la  contended  that  this  act  does  not 
and  cannot  affect  the  ti^ta  of  the  parties 
to  and  pnrduuers  under  judgments  rendered 
before  tSie  passage  of  the  law;  and,  forthor, 
that  the  act  can  have  no  appUcfttlm  to  oon- 
tracto  made  before  Ita  passage;  that  as  to 
such  contracts  It  would  be  In  contraraitlon 
of  tiie  tenth  section  of  article  1  of  tbe  con- 
sUtotlon  of  the  United  States,  becauae  It 
would  Impair  the  obligation  of  cwtncts. 
Chapter  109  of  the  Iawb  of  1888  went  Into 
effect  on  the  17th  of  ICandi,  1898.  The  twen- 
ty-fifth section  rends:  "The  provisions  of  this 
aot  shall  apply  to  all  sales  undv  forecIoBure 
of  mortgage,  trust  deed,  metAanlc's  Uen,  or 
other  lien,  whether  spedal  or  general,  and  the 
terma  of  redemption  shall  be  tiie  same." 
The  statute  In  terms  contains  no  exception  of 
paat  contracts,  m  Judgments  already  entoed. 
TOe  question  as  to  the  effect  of  this  act  on 
Judgmenti  alreadf  altered  la  necnssarlly  In- 
TdTed  In  the  dedslcm  of  this  case,  and  there- 
fore should  be  first  considered. 

Speaking  generally,  It  is  tbe  prvrlnce  of 
tbe  legldatux*  to  eatabllsh  wifhln  constltu- 
thmal  llmlla  the  rulea,  not  only  «f  procedure, 
bat  for  the  detennlnatlon  of  rlghta,  by  which 
ttw  courts  shall  be  governed.  These  rules 
must;  In  0w  Tny  nature  of  thlnga,  precede 
the  action  d  the  courts  In  the  ordolj  detet^ 


mlnatltm  of  the  ri^ts  of  parttaa.  Tkosc  b- 
tereated  In  any  controversy  are  ^Tcn  Ock 
day  In  court  At  tibe  appointed  tlsie  flw 
court  hears  their  proofs,  the  proaentathm  of 
their  views  sa  to  the  law  fixing  tbetr  xlgh& 
and  thereupon  proceeds  to  detmnlne  aU  qoes- 
ttMis,  botb  of  fact  and  oC  law,  praseniML 
This  determlnatlw  Is  entered  of  reond.  sad 
beoomee  a  final  settlement  and  d^ennlnattea 
of  the  controversy.  It  hardly  aeetna  necet- 
aary  to  dto  anth<»itles  to  support  fl»  pnipe> 
sltlon  that  a  final  Judgment  so  entered  is 
not  to  be  cihanged  or  set  aside  tlie  Isw- 
mwiritty  power.  Our  tonn  of  gorenuneai 
does  not  eontamplato  an  appeal  ttom  die 
Judgment  of  the  oourta  to  ttw  legialatge; 
nor  doea  it  contemplate  nor  andmlae  ■ 
sweeping  aot  of  the  leglslatiire  «.  ebange  la 
the  force  and  effect  of  a  great  daaa  «f  Jndg- 
menti  already  entered.  The  pneim  qoestko 
Inndved  In  Uila  caae  was  detmnined  in 
case  of  WJlM  r.  Balaton,  10  Kan.  Frm 
the  opinloa  In  Uiat  oaae,  ddlvoed  Ur. 
Juatlce  ^enprer,  we  quote:  "The  porctesw 
at  a  Sheruni  sale  locAs  to  the  decree  tot 
measure  of  Interest  and  title  Iw  wOl  mataSn  by 
bla  purchsMb  He  knows  be  oan  cet  no  mm 
Intereat  than  the  defendant  posspascs  and  the 
decree  orden  eold;  but  be  Mds,  rli^tfnUr 
expecting  to  obtain  all  that  It  la  tbat  In- 
terest whicb  the  aheiiff  offers;  It  is  ihst 
he  bids  for;  It  Is  that  which  Is  stnufc  do«a 
to  him;  and  It  la  that  wbleh.  If  the  sale  be 
amflimed,  he  ahouU  then  reeelTe.  •  •  • 
Tbe  proceedlnga  on  the  aala  were  regular. 
The  plalntlflit,  defendants,  and  pardusn 
agreed  In  aeeklng  a  conllrmatlcm.  Tbe  eoo- 
flrmation  then  followed  as  a  matter  of  coune. 
The  decree  barred  redemption.  Tbe  aale  fol- 
lowed the  decree.  AU  the  interest  of  tt»» 
mortgagors  (not  an  Interest  sabject  to  tbe 
rl^t  to  possess  and  rede«n  tm  two  yearA 
was  offered  tbe  sbeiifl^  and  was  tOA  for 
by  the  purdiaser.  The  omfirmatlon  doaed 
that  aale.  nie  sale  as  made  waa  tbe  sals 
oonflrmed,  axA  that  iij  consenL  Tbe  ietsal 
effect  o£  tbat  confirmation  waa  to  ve  tb# 
party  a  rlc^t  to  a  deed,  and  the  defaidaat 
could  not,  by  objecting  to  a  deed,  depriT« 
fb»  purchaaer  of  a  rli^t  whldi  flows  tn» 
the  confirmatiai.  It  la  said  that  tUa  car^ 
rles  tiie  consent  at  the  detaidant  to  a  pt^i 
beyond  that  to  which  be  Intended  it  shonM 
g<^  and  that  the  limit  he  intended  Is  clesLilr 
Indicated  by  his  objecting  to  a  deed.  It  is 
Idaln  be  iriahed  only  the  ocmflrmatlon  of  a 
aale  of  an  interest  aubject  to  pnnnnwBlnii  aod 
red^ptlon;  but  the  trouble  Is,  no  sodi  sale 
was  madsi  It  may  be  that,  by  conaent  of 
plaintiffs,  datendsnt,  and  purcbasor,  the  d^ 
cree  mij^t  have  been  modified,  and  tbe  sale 
conflnned  o  of  ui  estate  sobjeot  to  redemp- 
tion; .but  nofldng  of  die  kind  waa  dme. 
Plaintiffs  and  purchaser  were  eeeking  a  coo- 
firmatlon  of  Ihe  sale  made,  and  mfiEbt  not 
have  oared  for  a  confirmation  of  a  different 
<m&  This  is  not  in  tbe  natore  of  a  ooatiact 
in  which,  unless  the  minds  of  the  partka 
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lecree  ot  a  court  is  not  elmply  the  record  ttt 
in  agreement  It  establishes  rights  founded 
ipon  past  transactions,  law,  and  not 

he  will  of  the  parties,  determines  Iti  effect 
^r  Instance,  A.  brings  suit  against  B.  B. 
iutera  his  appearance,  and  consents  to  Jndg- 
nent  bat  objects  to  the  Judgment  being  a 
fen  on  his  realty  in  the  county.  The  Judg- 
nent  Is  entered,  A.  making  no  consent.  The 
len  would  follow.  Hie  law  attaches  it  to 
he  judgment.  Just  so  here.  The  oonflnna- 
lon  of  a  sale  under  a  decree  barring  redemp* 
ion  entitles  the  purchaser  to  a  deed.  Nel- 
her  plalntifTs  nor  pmrduum  made  any  oon- 
lent  They  aSked  affirmatlTe  reUtf;  rdlef 
hey  were  entitled  to  nnder  a  decree.  They 
isked  conflnnatifm  of  a  salb  Hib  defendant 
lonsented  to  It  It  was  ordered,  mien  fol- 
owed  Hlb  right  to  a  deed;  a  ri|^t  zesting 
ipon  decree,  sale,  and  conflrmatlom.**  Ogdsn 
r.  Walters,  12  B^an.  282. 
We  hare  considered  the  case  of  Morley  t. 
laUway  Co.,  146  U.  8.  162,  13  Sap.  Ot  64, 
rhich  holds,  where  a  judgment  for  money 
s  entered,  and  by  law  bears  7  per  oeat  tn- 
erest,  no  rate  being  spedfled  in  ttte  Jndg- 
nent,  and  a  law  is  snbseqawtly  passed  re- 
ludng  the  rate  of  Interest  <ai  all  Judgments 
0  6  per  cent,  that  such  law  opontes  on 
udgments  rendered  prior  to  Its  passage, 
[lie  decision  Is  put  upcm  the  gronnd  that 
he  interest  In  such  case  is  In  the  nature  of 
L  penalty,  or  liquidated  damages  for  the  non- 
>ayment  of  the  judgment,  and  Is  a  matter 
whcUy  wlOiln  the  discretion  of  the  leglslsr 
nre.  not  being  a  part  of  the  contract  be- 
ween  the  parties,  nor  fixed  or  established  by 
he  judgment  of  the  court  From  this  de- 
rision Justices  Harian,  Field,  and  Brewer  dla- 
lented.  We  do  not  think  that  oase  directly 
n  point  The  subject  of  interest  was  not 
here  a  matter  of  judicial  determination.  It 
!oIlowed  as  a  legal  Incident,  as  would  accru- 
ng  costs  attending  the  enforcement  of  a  Jndg- 
nent  In  this  case  the  parties  to  the  suit 
nrere  to  have  the  amount  of  the  plaintifTs 
•ecovery  determined  by  the  court,  and  to 
lave  an  adjudication  as  to  the  rights  of  all 
he  parties' claiming  an  Interest  In  or  lloi 
Ipon  the  mortgaged  property.  The  plaintiff 
hen  sought  a  sale  of  the  property,  and  the 
ippllcation  of  the  proceeds  to  the  payment 
>f  his  dalm.  It  was  absolutely  necessary 
Jiat  the  decree  should  determine  what  in- 
xrest  should  be  sold,  and  whose  rights 
ihould  be  barred.  It  directed  a  sale  wlth- 
>nt  appraisement  of  the  Interests  of  the 
nortgagors,  but  allowed  them,  In  accordance 
irlth  the  law  as  it  then  stood,  a  stay  of  six 
months  In  which  to  redeem.  In  case  of  a 
Failure  to  pay  within  that  time  It  directed 
L  sale  of  the  interest  of  the  mortgagors  sub- 
!eot  to  the  prior  mortgage  for  $6,000,  and 
lecreed  that  on  the  ooaflnnation  of  such  sale 
the  rights  of  all  the  defendants  should  be 
barred  and  foredosed  of  all  equity  of  re- 
lemptton,  and  fliat  the  sholfl  should  be  dl> 


The  original  judgment  was  enttred  almost  a 
year  and  a  half  before  the  act  of  1893  was 
passed,  and  the  final  supplemental  decree 
more  than  eleven  months  before  its  passage. 
It  cannot  be  said  that  a  sale  of  lands  with  a 
right  of  possession  remaining  In  the  judgment 
debtw  for  a  year  and  a  half  thereafter  Is 
the  same  thing  as  a  sale  with  a  right  to  Im- 
mediate possession  on  confirmation  of  the 
sala  It  is  simply  the  earring  out  and  tak- 
ing away  from  the  estate  originally  decreed 
to  be  sold  another  eat&te  limited  for  a  year 
and  a  half.  It  diminishes  the  Talue  of  the 
lands  to  be  sold  by  Just  exactly  the  value  of 
the  tenure^  rent  free,  for  a  year  and  a  baUL 
The  fact  that  the  judgment  would  still  draw 
interest  does  not  affect  the  question  as  to  the 
value  of  the  security  to  t>e  sold  for  its  satis- 
faction. We  oon<dude,  then,  that  judgments 
rendered  priw  to  the  passage  of  the  act  are 
not  affected  by  It,  and  Oiat  aU  sales  of  land 
under  such  Judgments  must  be  made  in  ac- 
cordance with  their  terms,  and  will  pass 
such  estates  as  are  thereby  otdoed  to  be 
sold.  As  the  conclusion  we  hare  reached  on 
this  question  Is  decisive  of  the  case,  It  is  un- 
necessary to  now  enter  Into  a  dlsousMoQ  of 
the  constitutional  questltHi  so  ably  presented 
by  counsel  on  both  sides.  The  order  direct- 
ing that  a  certificate  issue  to  the  purcfaaser 
will  be  reversed,  with  the  direction  that  the 
sheriff  be  ordered  to  execute  a  deed  to  the 
puTchaser.  and  fliat  he  have  immediate  pos- 
session of  tb»  land  Mfld.  All  the  Justices 
concorrlng. 

MOORBJ  V.  BAKSTOW. 
(Sapreme  Conrt  of  Kaasas.    Dec.  9,  1883.) 

Brror  from  district  court.  Bice  county;  J.  H. 
Bailey,  Judge. 

Action  br  T.  D.  Moore  against  Aadrew  M. 
Barstow  to  foreclou  a  mortgage.  Fiaintlff  had 
jadgment  br  default,  directing  sale  of  the  land. 
From  a  portion  of  the  order  made  00  confirma- 
tion of  the  sale,  plaintiff  brings  error.  Be- 
versed. 

W.  J.  Patterson  and  A.  a  Mitchell,  for  plain- 
tiff in  error. 

PBR  CURIAM.  The  facta  in  this  case  are 
practically  identiod  with  those  in  the  case  of 
Qreenwood  v.  Butler.  84  Pac  967,  (jast  dedd* 
ed,)  and  the  order  in  this  case,  directina  the 
certificate  of  purchase  to  be  issaed  for  the  lands 
sold,  will  be  reversed,  with  the  direction  to  or- 
der a  deed  to  be  Issnea.  and  the  puchasra  to  be 
pot  in  posBOSsion. 


UDn  et  sL  V.  HATBSBet  aL 

(SvpeaoM  Gomt  of  Kansas.    Dee.  9^  IflBS.) 

EtviDBHOB  or  Agbkot. 

The  mere  declarations  or  acts  of  a  sop- 
posed  agent  not  acc^ted  or  approved  by  the 
alleged  priudpal,  are  inadmissible  to  prove 
agency;  and,  where  the  authority  of  an  agent  ie 
at  Issue,  an  instruction  that  where  third  parties 
bsBeved  from  fbm  oonduct  of  the  anpposea  agent 


Digitized  by 


m  '  PAOIFIO  BBPOBTEl^  Tob  84.  (Ea 


diat  Iw  had  ftvtlioritr,  and  net»d  upon  that  ba- 
UoC,  th«  principal  would  be  bound,  ii  error. 
(Syllaboa  by  the  Coart.) 

BbTor  from  district  ooort.  Pftwnee  county; 
fl.  W.  VandlTert,  Judge. 

Action  by  Jacob  Leu  &  Sona  against  Danld 
Bfayar  and  otbera.  Defendants  bad  judg- 
ment, and  plaintlflCs  teliig  error.  Rerersed. 

H.  O.  Johns.  Scott  B.  Winne,  and  Wm.  O. 
Folrcblld.  for  plalntUte  In  enat.  3.  P.  Wor- 
rc^  toe  defendants  In  wror. 

JOHNSTON,  J.  Jacob  Leu  ft  Sons,  whole- 
sale dealers  in  hardware  at  Atchison,  sold 
goods  to  Uayer,  Sells  &  Co.,  who  were  retail 
dealers  In  hardware  at  Laraed,  Kan.  In 
August,  1888,  Mayer,  Sells  &  Co.  owed  Jacob 
Leu  &  Sons,  upon  two  promissory  notes  and 
an  open  account,  $780.79.  with  certain  in- 
terest wlilch  had  accrued.  At  the  latter 
date  the  Arm  of  Mayer,  Sells  &  Co.,  which 
was  composed  of  Daniel  Mayer,  Oeorge  A. 
Sells,  and  A  A  Thorp,  dissolved,  Mayer 
purchasing  and  taking  possession  of  the  en- 
tire partnership  stock.  At  the  time  of  the 
dlssolutioa,  the  Arm  was  Indebted  to  the 
First  National  Bank  of  Lamed  In  the  sum  of 
$2,700,  and,  to  secure  this  debt,  Mayw  re- 
futed a  chatty  mortgage  on  the  entire  stock. 
A  second  mortgage  was  executed  by  Mayer 
to  Sells,  which  was  not  i^ced  upon  record. 
The  plnintlffa,  hearing  of  the  dissolution  and 
cliange  of  ownership,  sent  their  bookkeeper, 
Keyes,  to  Lamed,  as  they  say,  to  look  after 
their  claim,  and  "with  instructions  to  secure 
the  same  from  the  partners  owing  them." 
He  obtuined  a  chattel  m<»-tgage  upon  the 
entire  stock  of  goods,  which  was  made  sec- 
ond to  tliat  glTen  to  the  bank.  The  bank 
was  authorized  to  take  Immediate  possession 
of  the  goods  mortgaged,  and  sell  the  same, 
which  they  at  once  proceeded  to  do^  and 
only  realised  from  the  sale  of  the  entire 
stock  about  |1,600.  Jacob  Lea  &  Sous  thai 
brought  this  action  against  all  the  members 
of  the  firm  of  May^,  Sells  <c  Go.  to  recover 
the  amount  of  tbelr  claim.  Sella  and  Thorp, 
<Hily,  were  so^ed  with  summons,  and  their 
answer  admitted  the  copartnership,  and  that 
the  Indebtedness  bad  accrued,  but  alleged  as 
a  defense  that  a  aettlemeut  had  been  made 
by  which  the  plaintiffs  agreed  to  lo<A  to 
Mayer  alone  for  the  debt,  provided  he  would 
glre  a  second  mortgage  ui>on  the  entire  stock 
of  goods  to  secure  the  same;  that  such 
mortgage  was  actually  giren,  and  that  Sells 
and  Thorp  were  tJiereby  released.  At  the 
trial  th-3  defendants  offered  testimony  to  the 
effect  that  when  Keyes  came  to  Larned  he 
agreed  that  If  Sells  would  surrender  the  sec- 
ond mortgage  which  hsd  been  glrea  to  him, 
and  i>ermEt  the  flrm  of  Jacob  Leu  ft  S<»ui  to 
get  from  Mayer  a  mortgage  upon  the  entire 
•toc^  of  goods,  which  should  stand  next  la 
priority  to  that  of  the  bank,  be  would  re- 
lease Soils  and  Tfa(»-p,  and  look  to  Mayer 
alone  for  the  payment  gf  the  debt  TbB 


plaintiffs  denied  that  then  was  aay  relw! 
of  any  member  of  the  flrm,  and  doded,  iki 
that  Keyes  had  any  autboclty  to  rdosr 
dlscfaai^  any  one  Trom  tlte  debt  It  bit  tt 
remarked  ttiat  the  notes  of  Uw  Ani  j 
not  canceled  or  surrendered. 

One  of  the  prlndpal  qoeatlonB  la  tbt  st 
was  whether  the  bookke^er, 
authcarlQ'  to  rdease  Bdls  or  Tbop  tr.z 
their  admitted  indebtedness,   tbt  drfac 
ants  contended  that  be  was  a  gfnenl  ipsi 
with  uthority  to  release  while  die 
tub  oontended,  and  attend  tmOiaat;  r 
show,  that  he  was  a  special  agent  obIj,  k: 
out  for  the  sln^e  purpose  of  aecHring  ii- 
debt  trom  all  the  partners  owing  tht 
In  aubmltting  the  case  to  the  Jury  tke  esr. 
Instructed  them  as  follows:    "If  yosbdK 
tnm  a  preponderance  of  all  tte  efidw  -i 
this  case,  that  this  agent,  K^vs,  ometat 
authwized  by  Ute  flrm  of  Jacob  Lea  A 
to  settle  the  debt,  and  at  that  time  heigf: 
with  Sdls  aad  Thorp,  in  ctmiiderulai  ' 
Sells  cancelling  his  mortgage,  and  &  » 
sldwatlon  of  Mayer  glTlng  him  a  aew  Bir 
gage,— a  second  mor^ace  on  tUs  atod  i 
goods,-^  would  release  Ids  dalm 
Sells  and  Thmp,  thea  you  shoold  flnl '-' 
the  deCraidanta  Sdla  and  niorp;  bat  befin 
you  find  for  defendairts  Sells  and  TVi; 
you  shotUd  also  And,  from  a  preposdou.' 
of  all  of  the  evidence  In  this  caa^  Oai  u 
agHit,  Keyes,  was  authorised  by  tbe  r: 
of  Jacob  Leu  ft  Sons  to  make  tbe  <ms- 
menxt  with  Sells  and  Ttwrp  whlcb  be  w 
make  with  them,  or  that  his  coodaa » 
agent  of  Jacob  Len  ft  Sons  was  stKb  u  ■• 
lead  Sells  and  Thorp  to  believe  tliai  be  «u 
authorised  to  make  this  airangeiiwiLC 
them  io  settle  th^  debt,  and  tbat  b 
faith  Sells  and  Thorp  acted  upon  tbar 
Uef  that  he  had  that  authority."  THe » 
resulted  in  teror  of  the  defendants,  ^ 
last  clame  of  the  above  Instractiw  H  ^ 
principal  ground  assigned  for  renfsiL 

As  tbe  authority  of  Keyes  wsi  a  di^- 
questitHi  of  fact,  the  importance  of  tbe  - 
struction  is  easily  seen.    Accardlng  to  i^- 
testlmtuiy  of  plalntifls.  Keyes  wu  H  >^ 
sense  a  gcnoal  agnnt    It  does  sot  4'*^^ 
that  he  had  ever  acted  as  tlie  agent  at  x- 
tiffs  in  any  transactlaa  with  tlie  itttn 
ants,  or  that  be  tiad  ever  bem  emplcTec  ~ 
adjust  w  settle  claims  with  defradau  > 
any  <me  ^ae.    The  suthtxlty  to  aenri:  l*-  i 
daims  from  the  defendants  woold  hni'  I 
warrant  him  In  rdeasing  one  or  nw 
them.    Scully       Dodge,  40  Eas.  S^v  > 
rac.  807;  Organ  Oo.  w.  Laaley,  40  Kit  - 
20  Pac.  22S:  Deatherage  t.  Hendosoci 
Kan.  «S4,  23  Pac.  1062;  1  Amer.&£ii&^ 
Law,  357.   If  Keyes  had  only  Umitrf 
thorlty,  those  who  dealt  with  bin  ^ 
bound  to  Inquire,  and  most  be  held  to  kr< 
the  SEtwit  i3t  ttke  autbortty  coofccnd  ^' 
hart  T.  Obeme.  86  Kan.  284,  13  Ptc^  ^ 
Whether  the  authority  glTen  in>  ^ 
enough  to  wampt  a  release  wai  a 
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or  tiie  jJXTj,  and,  u  has  be«i  seen,  tbe  ranirt 
barged  that  Bnch  autborlty  ml^tat  be  found 
rom  the  conduct  of  the  asent  l%la  In- 
tructlon  waa  clearly  erroneous.  In  deter^ 
lining  tbe  liability  of  the  principal,  the  qnea- 
lon  In  Bome  eaaes  la  not  what  authority  was 
ntended  to  be  given  to  the  asent,  bat  what 
uthorlty  waa  a  third  penon  dealing  with 
dm  Jnatlfled,  frun  the  acta  and  sayings  of 
he  principal.  In  believing  waa  given  to  tbe 
gent.  Banks  v.  Everest,  S5  Kan.  687,  12 
>ac.  141.  Wbile  the  acts  of  the  principal 
Till  sometimes  emtop  him  from  denying  the 
.uthwlty  of  an  agent  who  oversteps  the 
Imitations  Imposed  uptm  him.  It  la  clear 
hat  the  agency  or  anthorlty  cannot  be  prov- 
n  by  the  unanthorlced  or  unaccepted  con- 
tact of  the  alleged  agent  In  numerous 
ases  It  has  been  bdd  that  the  tact  of  agency 
nonot  be  established  by  the  declarations  of 
he  alleged  agent,  and  testimony  of  his  acts 
d*  conduct  la  of  no  greater  value  for  that 
lurpose.  It  has  been  said  that  the  rule  ot 
aw  bearing  on  this  (laestlfm  Is  that  neither 
he  dedaratlonB  of  a  man  nor  his  acts  can 
>e  given  In  evidence  to  prove  that  h*  Is  the 
Lgent  of  anothor.  Streeter  T.  Poor,  4  Kan. 
H2;  French  v.  Wade,  86  Kan.  391,  11  Pac 
.38;  RaUway  Oo.  r.  Tftnmwn,  49  Kan.  627, 
il  Pac.  126.  For  this  error  the  judgment 
oust  be  reversed,  and  the  cause  remanded 
lor  another  trial.   All  the  Jnstlces  omcnr- 


WTNTEHBURG  v.  WlNTJffKBURG. 

(Supreme  Court  of  Kansas.    Deo.  8,  1883.) 

Divonca — Cmueltt — Pleauinos  akd  Pbochn — 
Vabiancb. 

1.  la  an  action  for  divorce  npon  the  groands 
if  extreme  crodty,  the  acts  relied  on  to  coosti- 
nte  such  cruelty  should  be  alleged  In  the  petl- 
ion  with  reasonable  particularity. 

2.  Where  they  are  so  alleged,  the  admlsaioD 
a  evidence  of  an  entirely  new  atate  of  facts 
rom  those  disclosed  In  the  petition,  over  the  ob- 
ection  of  the  oppoilng  party  and  without 
.mendment,  and  uie  grantmg  of  a  divorce  for 
nch  new  caases.  Is  reversible  error. 

(Srllnbas  by  the  Court.) 

Error  from  district  court.  Barton  cotmty; 
Lnsel  R.  Clark,  Trial  Judge. 

Action  by  Frances  M.  Wlnterburg  against 
ijdward  F.  Wlnterburg  for  a  divorce,  I^In- 
iff  had  Judgm^t,  and  defendant  brings  er^ 
or.  Beversed. 

Stnrges  ft  Swarli,  tor  idalntiff  In  error. 
W.  Nlmocks  ft  ^eok,  for  defmdant  in  ct^ 

or. 

JOHNSTON,  J.  Bdward  F.  Wlnterburg 
isks  a  review  of  tlie  proceedings  which  re- 
lulted  In  a  Judgment  divorcing  him  from  his 
vlfe.  Frances  M.  Wlnterburg.  He  justly 
»mplaina  tbat  the  divorce  waa  granted  for 
■easons  not  stated  in  tbe  petition,  and  of 
irhlch  be  had  no  notice.  She  charged  him 
rith  extreme  iTuelty  towards  her,  and  also 
vlth  gross  neglect  of  duty,  but  the  court 


fomid  agalDst  the  latter  charge,  and  held 
that  he  was  guilty  of  extreme  cruelty.  Hie 
charge  of  crafty  alleged  in  the  petition 
was  substantially  that  he  requested  her  to 
keep  house  in  the  mann«  which  his  mother 
did.  and  found  fault  with  her  If  she  did  not. 
He  Insisted  on  bringing  his  motbier  to  tiie 
house  to  Instruct  her  in  housekeeping,  aud, 
when  she  came,  she  insisted  on  moving  the 
furniture  from  whra-e  It  was  placed,  to  oth- 
er parts  of  the  house;  and,  further,  that  the 
mother  was  disagreeable,  and  scolded  the 
plaintiff  bdow,  charging  her  with  being  ex- 
travagant and  waatefuL  She  insisted  that 
the  plaintiff  below  must  have  her  dresses 
made  after  a  pattern  selected  by  the  moth», 
and  scolded  her  if  she  refused.  It  was  fur- 
ther alleged  that  Edward  and  his  moth^ 
loAed  her  up  In  a  room  because  she  would 
not  live  In  tbe  manner  they  desired;  and, 
Anally,  that  Edward  drew  a  revolver  upon 
her,  and  threatened  to  shoot  her.  Some  of 
the  facts  relied  on  were  trivial,  and  Insuf- 
ficient to  constitute  legal  cruelty.  At  the 
trial,  testimony  of  the  plalnOff  below  waa 
admitted  tending  to  prove  that  tb.e  mother 
requested  her  to  prostitute  herself.  There 
was  also  proof  admitted  In  her  behalf  that 
the  husband  abused  his  wife's  person  by  an 
excess  of  sexual  intercourse.  The  overindul- 
gence was  against  hw  desire,  but  was  not 
enforced,  and  there  was  no  testimony  tend- 
ing to  show  that  her  health  was  thereby  In- 
jured. This  testimony  was  admitted  over 
the  specldc  objection  of  the  defendant  below, 
upon  the  ground  that  the  petition  contained 
no  allegations  Justifying  such  testimony. 
The  court  found  that  the  husband  was  guUty 
of  extreme  cruelty,  not  because  of  what  w&a 
charged  In  the  petition,  but  "because  of  ex- 
cess of  cohabitation,  and  of  his  mother's  rt>- 
quest  for  her  to  prostitute  herself."  Upon 
this  finding  the  Judgment  of  the  court  rests. 

There  was  no  Intimation  In  the  petition  of 
either  of  the  offenses  for  which  the 'divorce 
was  granted.  There  was  a  general  allega- 
tion that  the  husband  vras  guUty  of  extreme 
cruelty.  But  a  general  allegation  will  not 
alone  suffice.  The  material  facts  relied  on 
to  sustain  the  charges  should  be  set  out  with 
reasonable  particularity.  The  proof  should 
have  corresponded  with  the  allegations. 
Tlie  lntroductl<Hi  of  new  grounds  of  dlv<Mrce, 
and  of  evidence  to  sustain  the  same,  over 
the  objection  of  the  defendant,  may  have 
been  iwejudldal.  and  was  certainly  error. 
It  was  unjust  to  the  defendant  b^ow  to  re- 
quire  him  to  meet  charges  of  cruelty  not 
mentlMied  In  the  petition,  of  which  he  had 
no  notice,  and  for  which  be  may  have  been 
entirely  unprepared.  Our  Code  llt>a«lly  pro- 
vides for  amendments  to  pleadings  where 
the  necessity  of  the  case  requires  them;  but, 
where  this  is  dona,  the  opposite  party,  who 
may  be  taken  by  annnise,  and  therefore  un- 
prepared, would,  npon  application,  be  enti- 
tled to  a  continuance.  No  application  to 
amend  was  made,  and,  as  we  have  seen,  the 
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testimony  objected  to  dlscloaee  an  entbrdy 
new  state  of  facts  from  those  alleged  In  the 
petition,  and  upon  thjose  facta  tbe  judgment 
of  the  court  was  given.  Vm  this  error  the 
Judgment  win  be  reirened.  and  the  cause  re- 
manded for  another  trl&L  All  the  Justices 
concurring. 


KDIIDBIOK  T.  OCFZ  OF  BAZTSAS  OTTY 
etaL 

(Snpteme  Oonrt  of  Kansas.   Dee.  9*  18B6.) 

DBDIOA.TIOR  or  StBBSTB— GOHOLDimillSB  OF 

FmDiKoe. 

1.  The  caie  of  Brooki  t.  Oltr  of  Top^a,  8 
Pac.  3^84  Kan.  277,  followed. 

2.  Where  iMnes  of  fact  are  heard  before  a 
trial  jndga  without  a  Jorj,  and  a  sener&l  find- 
ing is  made  by  him.  and  judgment  entered 
thereon,  anch  finding  is  eondnaiTe  between  the 
yartiei  in  the  case  U  there  Is  arldntee  to  sup- 
port tbe  same. 

(Sjrllabus  hj  the  Ooort) 

Blrror  from  district  court,  Wyandotte  coun- 
ty; O.  I*  Miller,  Judge. 

Action  by  B.  Teedrick  against  the  dty 
of  Kansas  Oily  and  others  for  an  lnjuncti<m. 
Defendants  had  Judgment*  and  plaintiff 
telngs  emir.  Affirmed. 

D.  B.  Hadley,  flir  plaintiff  In  «mr.  K. 
P.  Snydw  and  J.  M.  Bees,  tor  defendants  In 
wxor. 

HORTON,  a  J.  It  IB  tdalmed  by  ti^  plain- 
tut  that  be  Is  the  owner  of  lot  1,  In  tflodc  1, 
In  Oonndly's  addition  to  Wyandotte  Cl^, 
now  Kansas  City,  in  this  state;  tliat  the  CII7 
has  obtained  possesslm  of  the  lot,  placed  a 
sidewalk  on  it,  and  should  be  enjoined.  If 
a  part  ot  the  evidence  be  considered  only, 
Fifth  street  Is  87.82  feet  iride,  and  the  city 
has  Improperly  graded  and  widened  the 
street  orer  the  lot  in  dispute.  It  appears, 
bpwerw,  that  in  1857  the  Wyandotte  Town 
Oompany  made  and  published  a  plat  show- 
ing Fifth  street  to  be  80  feet  wide,  and  that 
it  extended  south  the  full  width.  On  Au- 
gust 7,  1868,  Mathlas  SpUtlog  made  to  Oor- 
ndla  0.  OonneUy  a  conveyance  of  land  rec- 
ognl^g  this  town  company  plat  He  con- 
veyed first  by  metes  and  bounds,  and  then, 
by  way  of  further  description,  added: 
"Meaning  hereby  to  convey  lots  28,  29,  30,  31, 
and  32.  and  fnctional  lota  33  and  34,  In  block 
1S3,  with  the  extension  of  the  alley  in  said 
block  according  to  the  plat  of  said  dty  drawn 
by  John  H.  Miller,  O.  EL,  and  published  by 
the  Wyandotte  City  C!ompany,  March  18; 
1857."  litis  conveyance  also  referred  to  the 
"east  line  of  Slfth  street  extended  in  the 
city;"  thereby  recognizing  It  as  being  the 
east  boundary  of  lot  28  of  block  IBS,  the  old 
numbering  of  which  was  changed  in  the 
plat  of  Oonneilly'B  addititm.  The  south  part 
9t  this  blo^  in  Connelly's  addition  is  tdock 
1,  ud  ttie  lots  number  from  1  east  to  lot 


2L  In  August,  U73,  SpUtlos  made  a  cos- 
veyance  to  Peter  Graindly,  and  on  the  6a 
of  December,  1873,  Peter  Oonnefly  and  Ocr- 
nelia  Connelly,  his  wife,  platted  thdr  laaA 
Fifth  street  being,  as  before  stated,  tIJS 
feet  wide.'  The  dty  has  graded  80  feet  b 
Fifth  street  The  different  plats  havecuM^ 
complications.  13ke  deed  of  AnsnM  7,  IMn 
to  M]n.  Oonndly,  Is  a  full  gBuugultkB  of 
Fifth  street  as  80  feet  wide,  and  aa  being  tk« 
east  boundary  of  lot  28,  hloA  153.  nfa 
street  &b  shown  on  the  town  company  my 
of  18S7,  was  by  SpUtlog^  deed  of  dedi- 
cated by  him  as  an  80-foot  street,  and  at 
subsequent  set  by  him  or  Us  srantee,  af» 
that  time,  could  revoke  that  dedicatioB. 
BroakB  T.  Olty  of  Topdu,  84  Kan.  277.  8  Fae. 
392;  EUllott.  Roads  ft  S.  Ill,  128b  13a  WD- 
Uam  Miller,  a  witness  called  by  tbe  plals- 
tUE,  among  other  things  testified;  *H2.  Fnn 
your  statement  that  you  just  oiade  here,  aa 
I  understand  It  tiie  legal  dEeet  of  what  yoa 
have  stated  Is  that  according  to  this  msp 
[referring  to  plat  of  Oonnellar's  addltioD]  it 
is  twMity  teet  further  east  tlian  It  oagbt  to 
bet  A.  That  I  know  It  oog^t  to  be  trm 
my  own  knowledge.  Q.  As  I  mdecstaad. 
Vi,  lOller,  as  a  matter  nt  Caet.  talking  est- 
Bide  of  this  idat  Ifir.  OoaneBy  has  made, 
thla  Une-^e  whde  of  It— oogtat  to  go  tms- 
ty  feet  forOier  tiian  it  sctasllr  does  wta 
this  map,  [referring  to  Millo-'s  mspj  but  wt- 
cording  to  this  map  [plat  <rf  Oonndly's  ad- 
dition] the  street  is  ri^t  whore  the  dsj 
dalma  It  to  be?  A.  n^at  is  wbat  I  aaj, 
sir.  Q.  By  Mr.  ^dle^:  Hut  tlie  street 
Is  right  where  It  ought  to  be?  A.  Whac  I 
say  Is,  the  plat  does  not  represent  the  fsea 
on  tiie  ground.  Q.  By  Oie  Ooort:  By 
measurement  of  tiie  <dd  town  company's 
lands?  A.  By  the  meojnirement  of  the  old 
town  oompany'a  landa.  Q.  By  Mr.  Hadl^: 
On  the  ground  there,  is  there  room  for  Coo- 
nelly's  dedication  of  67  feet  out  of  wl^t  he 
obtained  In  1873  of  SpUtlog  and  alao  roos 
for  this  lot  one?  A.  If  you  take  the  word- 
ing of  Connelly's  deeds,  these  is  smp> 
room  th^  for  everything;  if  yoa  take  UiEa 
map,  there  is  not  Tou  take  the  records  ot 
the  town  company's  land  aa  they  are  here, 
it  is  Impossible  to  put  Connelly's  addition  is 
the  shape  In  which  that  part  represents  lt~ 
There  was  much  other  evidence  Introduc<^l 
tending  to  show  a  difference  in  the  maps  or 
pbits.  The  evidence  of  A.  W.  Bo^,  tbe 
dty  engineer,  also  flatly  ctmtradicted  t&« 
claim  of  the  plaintiff.  This  case  was  tried 
before  the  court  below  without  a  Jury,  upon 
the  various  plats  and  deeds  offered  in  evi- 
dence, and  the  oral  testimony  of  several  «u- 
nesses.  A  general  finding,  only,  was  made. 
In  favOT  of  defendant  and  against  the  ]dal&- 
tiff.  There  was  evidence  to  sustain  the  flnd- 
Ing  against  the  plaintiff.  The  Jodgmeat 
therefore,  must  be  afflmwd.  AH  the  t» 
tlees  ooncnndng. 
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WmCB  r.  BOABD  OF  OOM'BS  OF  BUTLER 
0017NTY  at  al. 
{Snpreiiw  Ooort  of  KaniKi.   I>ee.  9. 1888.) 

Hi  QHWAT  8— OBSTBUCTIOIT— KOXUSIB. 

1.  The  atatntory  prortdoD  concernlof  the 
racatioo  of  pablic  roadi  on  account  of  nonaur 
iraa  adopted  from  an  Ohio  statute  after  it  had 
Men  Jndiciallj  construed  in  that  aUte,  and  that 
lonatractioD  most  be  held  to  hare  been  adopted 
Mre. 

2.  A  snbUe  hi^war.  lesMf  established,  or^ 
lered  to  m  opened,  and  one>half  of  which  at 
east  was  nnobatructedt  and  need  to  Bomo  ex- 

:ent  for  poblic  traTel,  is  not  an  nnopened  road, 
vithin  the  meaning  of  paragraph  I»16  of  the 
Seneral  Statntes  of  188&. 

&.The  fact  that  an  adj<^ning.  landowner. 
>Ter  whose  land  one-lialf  of  the  road  was  laid, 
encroached  npon  the  highwar  with  a  fence  or  bj 
mitigation  and  use,  will  not  lessen  the  right  of 
lie  public  to  use  the  entire  width  of  the  hlgh- 
ira7  when  the  increased  travel  and  the  exigen- 
iiea  of  the  pnbUc  make  It  neceaiarr. 
fSyllabus  by  the  Court) 

Btror  from  district  court,  Butler  connty;  0. 
L  Leland,  Judge. 

Actloa  by  Cyrus  Webb  against  the  board  of 
lounty  commisslonerB  of  Butler  county  and 
ttbers  for  an  injunction.  Defendants  had 
ndgment  on  demurrer  to  plaintifiT's  evidence, 
ind  plaintiff  brings  error.  Affirmed. 

Redden  &  Schumacher,  for  plaintiff  in  er- 
or.  Shlnn  &  Knowles,  toe  defendants  tn  er- 
or 

JOHNSTON,  3.  This  was  an  action  brougbt 
)y  Cyras  Webb  against  the  defendants  as 
mblic  ofBcers  to  enjoin  them  from  removing 
ences  and  obstructions,  and  from  opening  up 
I  supposed  highway  over  the  plaintiff's  land, 
lis  petition  sets  forth  the  authorization  and 
stabllshment  of  a  highway  40  feet  wide  on 
he  western  line  of  his  premises  In  1872,  one- 
laU  of  which  was  laid  upon  the  plalntlfTs 
and.  He  alleged  and  contends  that  the  road 
vas  never  actually  opmed  over  his  land,  but 
hat  a  hedge  had  been  planted  along  the  west 
Ine,  whldi  had  been  used  as  a  fence  for  ser- 
ral  years,  and  that  the  land  bad  been  plowed 
ind  cnltlTated  up  to  the  fence  for  more  than 
0  years.  The  evidence  offo'cd  by  plaintiff 
ended  to  show  that  for  17  years  there  had 
>een  no  travel  over  the  land  in  question  ex- 
lept  where  parties  passing  along  the  west 
ine  had  driven  upon  the  cultivated  land  to 
scape  the  mud  In  the  road;  that  he  had  cnl- 
ivated  his  land  up  to  the  west  line  for  sev- 
sral  years,  and  had  maintained  the  fence  on 
L  portion  of  the  line  most  of  the  time  since 
le  had  purchased  It  It  was  further  shown, 
lowever,  that  there  was  a  traveled  road 
tlong  his  west  line,  which  was  considerably 
ised  by  the  public.  At  the  dose  of  plaintiff's 
ssttmony  a  demnrm  was  sustained  to  the 
»vldence,  and  upon  this  ruling  error  is  assign- 
id.  We  think  the  plaintiff  has  no  cause  to 
iomplain.  His  own  auctions  show  that  a 
oad  was  establlBhed  and  ordered  to  be  open- 
id.  In  bis  petition  it  Is  averred  that  "in  the 
rear  1872  ivoeeedlngs  w«e  had  rdaflva  to 


laying  out  a  public  road  on  the  lands  de- 
s<aibed,  as  follows,  [here  follows  description 
of  road,]  which  ran  past  and  Included  the 
west  line  of  plaintiff's  land  above  described; 
and  the  said  board  of  county  commissioners 
pretended  to  appoint  viewers  of  said  road, 
and  a'lopted  a  favorable  report  made  by  said 
viewers,  and  In  the  month  of  July,  1872,  oe- 
dered  said  road  to  be  opened."  Although 
plaintiff  speaks  of  it  as  a  "pretended  road.** 
nothing  Is  alleged  to  show  Irregularity  In 
their  action  nor  invalidity  In  the  order  which 
was  made.  No  proof  was  offered  which  tend- 
ed to  show  that  the  road  was  not  legally  au- 
thorized and  established.  It  Is  contended, 
however,  that  the  road  Is  established,  has  be* 
come  vacant  by  reason  of  nonuser,  under  the 
provision  of  paragraph  6S16  of  the  General 
Statntes  of  1889,  which  reads  as  follows: 
"That  any  county  road  or  part  Hiereof,  which 
has  heretofore  or  may  hereafter  be  author- 
ized, which  shall  remain  unopened  for  public 
use  for  the  space  of  seven  years  at  any  one 
time  after  the  ordw  made  or  the  authority 
granted  for  opening  the  same,  shall  be  and 
the  same  is  hereby  vacated,  and  the  authority 
granted  for  erecting  the  same  is  barred  by 
lapse  of  time."  This  provision  was  adopted 
from  an  Ohio  statute,  and  an  early  construc- 
tion given  to  it  by  the  supreme  court  of  that 
state  must  be  held  to  have  been  adopted  bere. 
That  court  decided  In  1850  that  the  statute 
applied  only  to  roads  authorized,  but  which 
have  never  been  opened  or  used.  Peck  v. 
Claik,  19  Ohio,  867;  Gity  of  Top^  v.  Rus- 
sam,  SO  Kan.  600,  2  Pae.  069. '  The  road  in 
question  cannot  be  regarded  as  nnopened  or 
unused.  When  it  was  authorized  and  estab- 
lished, the  country  through  which  It  lay  was 
opea  and  unobstructed.  In  Topeka  v.  Rus- 
sam,  supra.  It  Is  said  that  "whenever  a  road 
is  located  and  established,  and  evnytblnfi 
else  Is  done  which  either  the  law  or  necessity 
requires  t»  be  done  In  order  to  render  the 
road  open  for  public  use,  the  road  is  not  then 
an  'unopened*  road,  within  the  meanli^  at 
chapter  150  of  the  Laws  of  1879."  In  the 
same  case,  In  speaUng  of  the  opening  of  the 
road.  It  is  said:  "It  was  located  and  establish- 
ed in  full  compUonoe  with  the  law,  and  there 
was  nothing  to  prevent  the  public  from  trav- 
eling over  it  It  was  not  closed  or  Inclosed. 
It  was  not  shut  up.  It  was  not  obstructed. 
And  if  the  road  was  not  dosed  or  Indosed  or 
Bhnt  up  OT  obstructed,  it  must  have  been 
opened;  and  a  road  that  Is  open  cannot  well 
be  an  nnopened  rood."  In  Wilson  v.  Janea, 
29  Kan.  234,  tiie  same  subject  was  under  con- 
sideration, and  It  was  s^d  that  "a  public 
highway  might  be  opened,  without  anything 
being  done  by  the  road  overseers  for  that  pur> 
pose.  The  people  themsdves  along  the  line 
of  the  road  might  open  it,  or  the  public  travd 
might  at  once  take  possession  of  the  road 
and  use  It;  and  whenever  a  public  road  Is 
traveled  it  la  in  fact  opened,  although  noth- 
Ins  may  have  ever  been  done  by  the  road 
orerseera  tor  the  porpoae  of  opening  It  No 
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bnt  It  Diaj  alw  be  InfonnaUy  opened  by 
themwlyes  or  hj  otbcn;  or  it  in«7  be  opened 
In  tut  by  ttie  pnUIc  tranl  taklnc  poaseaslon 
of  it  and  TUtns  It.  *  *  *  ▲  road  maj  be 
opaied  without  either  notice  or  work.  Trav- 
til  alone  upon  mch  a  road  would  be  a  soflt 
de&t  opmlns  of  the  ■ani&*'  Here  the  road 
was  not  only  opened,  within  the  meaning  of 
these  authorities,  at  the  tbne  it  ms  estab- 
lished, btit  it  iMB  baed  actnally  nsed  and 
traveled  since  that  tlm^  and  vas  in  nse  1^ 
the  public  when  the  present  action  was 
bvoaght 

There  is  no  dalm  that  the  west  half  of  the 
load  as  eataUIsbed  was  ever  obstraeled  or 
dosed.  It  vaa  open  the  full  length  of  the 
west  line  of  plaintifTs  premlsea,  and  he  has 
shown  that  thwe  was  considerable  travel 
OTor  the  samfc  EbLving  been  legally  author- 
ised, laid  ont,  and  used,  It  la,  in  legal  contem- 
platioii,  a  pobUc  hl^way.  The  fact  tbat  the 
pubUo  may  not  use  or  travel  over  the  full 
width  d£  sndi  a  highway  wlU  not  opwate  to 
narrow  it  It  is  frequently  the  case  tbat  the 
full  width  of  eonntry  roads  Is  not  Improved 
or  used,  for  the  reason  that  the  necessities  of 
tbs  poblic  for  the  time  being  do  not  require 
it;  but  BO&i  limited  use  will  not  lessen  the 
right  of  the  pnblic  to  use  the  entire  width 
of  the  highway  when  the  increased  travd 
and  the  exigencies  of  the  public  make  it  nee- 
essary.  It  has  been  hdd  that  where  an  ease- 
ment  is  obtained  by  adverse  use  alone,  the 
extent  of  Uie  easement  must  be  measured  by 
the  actual  use;  bnt  this  rule  has  no  applies- 
tl<m  to  a  road  of  a  certain  width,  authorised 
and  established  In  pursuance  of  statute.  It 
is  dear  that  the  vacation  statute  Invoked 
was  never  Intended  to  vacate  a  part  of  the 
width  of  a  road  not  actually  used  where 
there  Is  travel  over  the  entire  length  of  such 
road.  The  encroachments  by  the  plaintiff  up- 
on this  highway  gave  him  no  rights  as  against 
the  pubUc.  In  Drlggs  v.  Phillips,  103  N.  Y. 
77,  8  N.  B.  614^  It  was  held  that  "the  occu- 
pation ot  a  portion  of  &  highway  by  an  In- 
dividual is  a  moe  obstruction  and  nuisance, 
for  which  no  lapse  of  time  will  cmable  him 
to  prescribe;  and  no  acquiescence  on  the  part 
of  the  highway  officials  of  the  town  will  de- 
prive the  public  of  the  right  to  use  the  whole 
highway,  or  In  any  degree  lessen  the  duty 
of  such  officials  to  remove  the  obatnictlon 
when  that  removal  Is  necessary."  Xn  Hum- 
phreys V.  Mayor,  48  N.  J.  Law,  S95,  7  Aa 
801,  it  Is  said  that  "a  road  may  be  opened, 
used,  and  worked  throughout  Its  entire  length, 
and  yet  not  nsed  and  woriced  on  every  foot 
of  its  entire  breadth;  and  If  the  locus  In  quo, 
being  within  the  lines  of  the  road,  was  not 
actually  passed  aver  by  the  wheels  of  vehl- 
des,  it  would  not  therefwe  be  vacated.  It 
has  been  settled  in  this  state  that  encroach- 
ments  mi  a  highway  cannot  be  l^allsed  by 
k^M  at  tlms."  The  sopreme  court  of  Mainsk 


inally  laid  out,  notwithotandhig  the  vr,-. 
part  of  It,  and  the  part  actuaOr  ned  = 
eien,  may  have  been  very  moch  Is  si: 
that;  and  that  the  tntvded  part  iur,i= 
time  to  thne^  be  widened  or  oOMrwis;: 
proved,  as  the  growing  wants  attxpt. 
may  require,  provided  such  ImimTdiKGr 
k^t  within  thsUmltsof  themf  upir-. 
ly  laid  oat**  IMllsbnry  v.  Brown.  G  lfe« 
iBAtl&SS.  Bee,  also,  GmnnuawaUbT  :: 
Naugher,  mPa.8tS5,18AtLmB 
Town  of  Sumner  ▼.  Feebles,  (Wuk)  £^ 
221;  Bniott,  Boads  ft  S.  68&  Wetkkii 
testimony  of  pi*fnt«if  did  not  u 
right  to  an  Injunction,  and  Oat  the  nr 
ruled  correcdy  in  sustaining  tte 
to  the  evidence.  Judgment  fSiFnifft,  iH; 
JnstlcQB  conetuiing. 


FIRST  PRESBYTERIAN  CHTJBCH  (? 

HUTCHINSON  t.  SANTT  m  il 
(Sopreme  Ooort  of  Kansas.   Dec  9, 

USOHAKIOS*  LiBNB— &Tt.TElfRST  OF  CuSX-li 

or  FitiVG  —  SmrFicfSKCT  or  9riixiuxT-iF 
FUOATioK  or  Pavmbnt. 

1.  Where  statttnonts  rfaiminf  Qm  c  ■ 
church  building  were  filed  by  nbaxiTi  '^ 
within  60  days  after  the  compl^iw 
ballding,  kdd,  that  such  statemeote  : 
in  time,  aod  that  an  understandiiii  betnc: 
contractor  and  the  mejori^  of  the  trmM 
the  church  tbat  It  should  be  accepted 
pleted  at  a  date  before  it  was  so  m  fvts: 
oondoaive  on  the  question  of  the  timt  o! 
pletion,  as  against  the  subooDtncton. 

2.  A  party  payiur  mooey  to  his  n^*' 
may  direct  its  apprc^nation.    If  be  bi!<  '- 
so,  the  creditor  mav  ai^ptr  it  on  sack 
payor's  matnrs  inoebbMnen  to  Urn  nbtv 

8.  Where  materials  are  fnmldud  ti;ir 
contractor  to  the  bead  of  a  firm  baj'm 
tract  for  the  erection  of  a  bidldiiur.  lai'e- 
statem^t  for  a  lien  such  sabcMtnaor  s^- 
ODly  the  iodlridual  member  with  whom  k 
as  the  contractor,  and  whore  there  ii  >  '  - 
to  indicate  tbat  the  owner  was  miiM  x ' 
jored  by  the  failnre  of  the  snltooitrtetcr  9  t 
rectly  state  the  firm  name  of  the  mav-^ 
such  sabcontractor's  lien  will  not  bedednc- 
valld  because  of  such  error. 

4.  HM,  that  the  finding  of  tbt  trii! 
as  to  the  amouDt  dae  S.  ft  Go.  farWH^ 
nished  is  supported  by  the  erldenca 
(Syllabaa  by  the  Court) 

Error  from  district  court,  Beoo  OKBy-  '■ 
Houk,  Jndge. 

Actlw  1^  Oia  HutcbinaoB  Bndmri^. 
pany  against  the  First  PECabytaiu  Cx- 
fit  Hutcblnaon  and  oQua  to  oiftnei:' 
chanlc's  lien.  FKan  tbe  JudgsKot  lain  i 
defendant  ciuucii  toinga  tnot.  AfliB^  i 

Whiteside  ft  Oleason,  for  plaintiff  in  r* 
W.  £L  Crawford,  Vandeveer  *  ilMt&.  ^ 
gart  ft  Wlsler,  and  V,  V.  Ftl»  ftr<k^^ 
ants  in  error. 

ALLEN  J.  The  Hntehhisoa  Bu^ 
Oompany  bnwgbt  suit  agatast  thrfW^ 
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>ytMlaii  Ofanrch  to  fwrecloBe  a  mechanic'* 
ISflO,  maUng  other  persons,  who  also  otelmed 
Aenii,  parties  defendant  Thompson,  Hanna 
fe  Co.  erected  a  church  bunding  as  contract- 
>ra  for  plalntUF  In  error.  Hie  Hutchinson 
Sardware  Company  famished  hardware  to 
Dhompson,  Hanna  &  Oo.  under  a  subcontract, 
iauty  Sc  Go.  furnished  stone.  Swlfe,  Mankoff 
fc  Congdon  famished  galvanixed  iron  o<»iiice. 
rbe  case  was  tried  hy  the  court  without  a 
ury,  and  Judgment  rendered  in  faror  of  each 
>f  the  subcontractors  before  named. 
The  principal  cranf^int  made  by  the  plain- 
Iff  In  error  Is  that  Hbe  statemmts  were  not 
lied  by  the  subcontractors  within  60  days 
ifter  the  mmipletion  of  the  church.  It  is 
itrenuously  contended  that  the  trustees  of 
he  church  Inspected  it,  In  company  with  the 
irlglnal  contractor,  on  the  20th  day  of  Febru- 
try,  and  accepted  the  work  as  completed; 
hat  the  date  of  compleUon  Is  fixed  by  that 
ictlon  of  the  parties;  that  the  record  shows 
hat  the  work  was  taken  off  the  hands  of  the 
iontractors  on  the  21st  day  of  February, 
jSSS;  that  Inosmut^  as  the  statements  were 
lot  filed  within  60  days  from  that  time  they 
rere  too  late,  and  the  subcontractors'  Hens 
vere  lost  There  was  eTldence  showing  an 
nspection  of  the  building  by  a  majority  of 
he  trustees  at  the  date  named,  and  that  the 
rustees  present  expressed  their  willingness 

0  accept  the  church  as  it  then  was,  though 
t  was  then  claimed  by  ttie  trustees  that 
here  were  some  little  things  not  Just  as  they 
hould  hare  been.  On  the  other  hand,  there 
vas  evidence  showing  that  work  was  done  by 
arlous  parties  on  the  bnlldlng  thereafter, 
.lie  last  work  performed  under  the  original 
ontract  shown  by  the  testimony  was  a  little 
laintiug  by  the  witness  Barnes,  who  was 
mployed  by  Rice  &  Mor^ouse,  subctmtract- 
>TH  tor  the  painting.  Barnes  testified  that 
he  last  wwk  was  done  on  or  about  the  4th 
>f  AprU.  Some  work  tiad  been  done,  fixing 
loors  and  the  ironwork  on  the  ridge  roll,  be- 
ween  the  time  when  it  is  claimed  the  church 
vas  axicepted  as  ctxnpleted  and  the  4th  of 
LprU.  The  trial  court  found  that  the  build- 
ag  was  completed  after  the  Ist  and  before 
be  7th  day  of  April,  188a  All  the  state- 
lents  were  filed  within  60  days  after  the  Ist 
>f  April,  and  were  beld  to  hare  been  filed  In 
ime.  The  question  as  to  the  time  of  the 
ompletion  of  the  church  building  is  a  ques- 
ion  of  fact.  The  trial  court  has  found  in 
avor  of  the  parties  claiming  liens.  This 
inding  is  supported  by  competent  evidence, 
.nd  is  therefore  amcluslve  of  the  question. 

In  the  statement  filed  by  the  Hutchinson 
lard  ware  Company  the  trustees  are  named 
M  the  owners  of  the  buUdlDg,  and  Qeorge 
g.  Thompann,  one  of  the  contractors,  alone 

1  named  as  the  contractor.  It  Is  mrged 
bat  this  is  Insuffldent;  that  the  church 
orporatlon  should  have  been  named  as  the 
wner,  and  the  firm  name  vt  Tfaompsfm, 
lanna  A  Oa  should  have  been  glyen  as  the 
outractors.  BacUon  8,  art  12.  o<  the  con- 


stitution reads:  "Itie  title  to  all  propert/ 
of  religions  corporations  shall  rest  in  trus- 
tees, whose  election  shall  be  the  mem- 
bers of  such  corporatliHL"  In  the  state- 
ment fire  persons  are  named  as  trustees  of 
the  First  Presbytorlan  Church  of  Hutchin- 
son. As  the  legal  title  to  the  property,  un- 
der the  constitutloual  provision.  Is  vested 
in  the  trustees,  and  as  they  were  named, 
not  as  individuals,  but  as  trustees  of  the 
church  corporation,  the  statement  Is  dear^ 
ly  sufficient  in  that  respect  Oeorge  Thomp- 
son, one  of  the  firm  of  Thompson,  Hanna 
&  Co.,  Is  alone  named  as  the  contractor.  It 
appears  that  the  materials  furnished  the 
hardware  company  were  in  fact  sold  snd 
charged  to  l^ompBon,  bat  were  so  sold 
to  be  used  In  the  ereetion  of  the  church 
building,  and  the  items  charged  were  en- 
tered on  the  daybook  as  tor  the  church. 
Thompsim,  alone,  was  not  the  contracts, 
but  he  was  the  head  of  the  firm  who 
were  the  contractors.  He  in  fact  bought  all 
of  the  hardware  from  the  company  for  the 
purpose  of  using  It  in  the  erection  of  the 
building;  it  was  so  used;  the  plaintlfiFa  In 
error  had  the  full  benefit  of  it;  and,  unless 
the  plaintiffs  have  foiled  to  comply  rabstan- 
tially  with  the  law,  they  idiould  be  pro- 
tected in  their  lien.  The  object  of  pwp'tffg 
the  contractor  would  seem  to  be  to  apprise 
the  owner  and  other  persons  t)j  what  au- 
thority, and  under  whom,  the  BUba>atractor 
claims  a  right  to  his  lien.  Now,  it  might 
happen,— doubtless,  often  does,— that  subcon- 
tractors are  not  informed  as  to  the  names 
of  all  persons  Interested  in  the  original  con- 
tract and  the  firm  name  In  which  the  con- 
tract is  taken.  It  would  not  be  Just,  nor 
does  the  spirit  ot  the  statute  require,  that 
subcontract(Hrs  should  be  defeated  of  their 
liens  U  they  make  a  mistake  by  incorrectly 
naming  the  original  contractus,  where  the 
name  is  given  of  the  contractor  with  whom 
they  dealt,  and  who  was,  in  fact,  in  charge 
of  the  work  of  erecting  the  building  as  a 
contractor.  Tibbetts  v.  Moore,  23  CaL  208; 
Davis  V.  Uvingston,  29  GaL  283;  Putnam 
V.  Ross,  46  Mo.  337;  Brown  v.  Welch,  12 
Hun,  582. 

It  appears  in  the  evidence  that  the  tros- 
tees  paid  Thompson  money  on  his  work, 
and  out  of  this  be  paid  the  hardware  com- 
pany 9200,  which  was  more  than  the  total 
amount  of  the  materials  furnished  by  them 
for  the  church  building.  Nothing  was  said 
by  Thompson  when  the  payment  was  made 
as  to  where  the  money  came  from,  nor  was 
ax^  direction  gtna  by  the  trustees  w  by 
fmompstm  as  to  Its  application.  Hw  hard- 
ware  company  gave  credit  to  TTiompsou  on 
their  general  account  against  him,  and  it 
is  contended  that  it  should  be  held  to  be 
a  payment  of  this  particular  bilL  ^le  facts 
disclosed  m»ely  show  that  the  trustees  made 
Thompson  a  payment  on  his  contract  wblcb, 
for  anything  that  appears,  he  was  free  to 
USD  as  he  pleased,-^  pay  to  tha  hardware 
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company,  or  taxj  one  die  he  saw  fit  fito 
In  fact  applied  $200  ot  It  towarda  the  pay^ 
ment  of  his  Indebtedneaa  to  the  hardware 
oompaoy.  It  Is  well  settted  that,  where  the 
debtw  falls  to  direct  the  approprlatlw  of  a 
payment  the  creditor  has  the  right  to  make 
It  JSSag  T.  Button,  42  Kul  800,  2S  Pae 
«95. 

Ttiia  dlspoeefl  of  all  qnestlona  affecting  the 
dalm  of  flte  hardware  company.  With  ref- 
erence to  the  claim  of  Bqpty  ft  Go.,  the  only 
question  other  than  that  as  to  the  time  of 
filing  the  Btatemwt  Is  as  to  the  amount  al- 
lowed them.  It  ai^ears  that  Sanly  ft  Oo. 
famished  Thompson,  Hanna  ft  Oo.  stone  for 
the  bunding,  amounting  to  |1,006.SL,  and 
reeelTed  In  payments  thoreon  V882.oa  It 
appears  from  the  erldoice  that  some  of  the 
stone  BO  furnished  was  dlTorted  from  Its 
Intended  use,  and  scAd  to  oth»  parties,  or 
used  In  title  erection  of  other  hulldtngs. 
The  court  found  the  ralne  of  tiie  stone  so 
diverted  to  be  not  more  than  |180,  and  al- 
lowed Santy  ft  Oo.  a  llot  lot  the  balance 
only.  The  evidence  amply  sustains  the  find- 
ing of  the  court  upholding  Santy  ft  Oo.'8 
lien  for  the  sum  of  1134.  It  la  at  least  very 
qnestionable  whether,  under  the  evidence 
Uie  court  would  not  hare  been  warranted  In 
soatalnlng  their  claim  for  the  wbole  amount, 
but  as  Santy  ft  Oo.  make  no  complaint,  we 
are  not  required  to  examine  that  question. 

Aa  to  ttie  dalm  of  Swift  Manfcoff  ft  Oong- 
don,  the  sole  qneatlon  ralaed  Is  as  to  whether 
the  statement  tmi  filed  In  time;  niat  bran^ 
of  the  case  therefore  needs  no  farther  com- 
ment It  Is  not  necessary  fer  us  to.  con- 
sider tbB  effect  of  woA  done  tor  a  con- 
tracts or  subcontraetor  after  the  comple- 
tion of  the  boUdlng,  merely  for  the  purpose 
of  extending  the  time  for  flUng  his  Hen,  on 
which  counsel  fer  plaintiff  In  error  cite  au- 
Ihorltles.  We  think  no  sucb  question  Is  pre- 
sented the  recwd;  that  the  court  falily 
conslda«d  the  evidence  offered,  and  that  its 
finding  la  supported  by  competent  testimony. 

Tho  comments  of  counsel  on  the  probabil- 
ity of  the  statements  of  a  witness,  and  their 
snKgestlons  of  untruthfulness,  mlj^t  be  con- 
rid«ed  by  the  trial  court,  but  are  alto- 
gether out  of  place  hare.  We  percetre  no 
enw  in  the  record,  and  the  Judgment  is 
affirmed.  All  the  justlcea  concurring. 


ATOmSON.  T.  ft  B.  F.  B.  00.  t.  GALTBRT. 

(Supreme  Ooort  of  Kansas.    Dee.  9,  1888.) 

BAiutoAD  CoxPAKiBS  —  Iimnnss  to  OmLD  on 
Tkaok— NaoLiOBNOS  or  FuuKT— Pbovimob  Of 

JORT— iNSTSaCTlOHS. 

1.  The  plalntUTs  little  child,  two  yean  old, 
escaped  from  Iti  home,  and  wandered  od  the 
vsilToad  trade,  ^tant  only  about  40  feet  there- 
from. In  from  three  to  five  minutes  thereafter, 
It  was  mn  over  and  Injored  by  a  train  of  de- 
frndaat^B  care.  The  mnther,  at  the  time  the 
diQd  left  the  house,  was  busy  Irooing.  She  did 
net  peroalTe  that  the  diild  was  on  the  track. 


and  the  train  aroroachlDgr,  until  It  was  too  Mt 
for  her  to  rescue  It.  The  door  of  the  imm  *ii 
op«i,  and  there  -was  no  f  enoo  soffidait  to Jr^ 
Tffiit  the  child  from  going  on  the  track. 
that  It  was  for  the  Jnry,  rather  than  the  cow. 
to  determine  from  Uieae  facts  and  cima- 
Btanoee  whether  the  mother  was  gnOty  of  mt 
ligence. 

2.  The  want  of  orderly  and  logical  aInec^ 
ment  of  tbe  propositions  of  law  Inrtrired  ia  ^ 
charge  of  the  court  to  the  Jory  will  not  oitidt 
the  d^eated  par^  to  a  rerersal  of  the  Jidt- 
ment  where  ail  oC  the  propositions  of  lav  bk- 
ly  applicable  to  the  case  are  given  by  ths  eoc*_ 
In  »nth  manner  as  to  fairly  Inform  the  jsr  •< 
the  rules  and  principles  by  whlidk  tbcy  tie  a 
be  guided  In  forming  thdr  Terdict. 

Horton,  C  J.,  dissenting  upon  the  findinii 
the  Jnry. 

(SyUaboa  1^  tte  Oonrt.) 

ErrOT  from  court  of  common  pleaa,  Scit 
wick  county;  Jacob  IC.  Balderstmi,  Jodgt 

AcUm  by  A.  B.  Oalrert  against  the  Atct 
Ison,  TapOa  ft  Santa  Fe  B  a  lima  J  Cdbvb- 
ny.  Plaintiff  had  Jndgmoit,  and  dcfeodu: 
brings  oror.  Affirmed. 

The  other  ftcta  fully  appear  In  the  Al- 
lowing statemoit  by  AIXEN,  X: 

Suit  was  brought  In  the  dlatrlct  cooit  of 
Sedgwick  county  by  A.  B.  Oalvert  as  pbln- 
tm^  to  recover  for  loss  of  aerrlcea  and  ex- 
penses Incurred  on  account  of  an  Injnxy  rt 
ceived  1^  bis  little  daughtw.  The  acdtet 
happened  on  the  railroad  traA  In  Om 
street  WIdilta.  Flahitlff  realded  wlfii 
family  In  a  house  about  40  fbet  distant  tm 
tbe  trai^  At  the  time  of  the  acddoit  tbt 
plahitlff  was  away  from  his  home.  fl3s«1ft 
was  at  borne  with  their  children,  ntt«dlD{;*^ 
her  household  duties.  Just  before  the  in- 
cident happraed,  she  was  bii«y  Irailng.  i 
neighbor,  iSn.  Jj6  Pint,  was  vMtbig  her 
The  little  child  went  out  of  the  home  viifc 
Mrs.  Le  Porfs  little  gtil  a  very  abort  tie* 
before  the  accident— tbe  Jury  aay  f^om  flim 
to  five  mlnutea.  The  child  warn  on  tbe  track, 
nearly  in  front  of  tbe  plalatlfTa  house,  wbea 
the  train  of  cars  belonging  to  the  defcndaat 
ran  over  It  cutting  off  one  of  Its  lega  tk» 
Jtiry  rendered  a  general  verdict  In  favor  <^ 
plaintiff  tor  $800;  and  answered  special  qdm- 
tlons,  as  ftiUows:  "(1)  How  far  west  of  tbe 
west  line  of  Emporia  avuiue  wan  the  <^ 
when  the  accident  happened?  A.  About  set- 
enty  feet  (2)  Bow  tar  from  the  plalatm 
house  was  the  rafiroad  track  on  whSicb  tk» 
accident  happened?  A.  About  forty  tm 
(3)  Is  it  not  a  fact  that  Just  east  of  Bmporii 
avenue  tbe  south  arm  of  the  T  In  qneBtios 
curved  to  the  south,  and  extended  south  of 
Orme  street?  A.  Yes.  (4>  About  bow  mta; 
minutes  before  tbe  accident  did  the  dot] 
leave  the  house?  A.  Three  to  five  mbratea 

(5)  Where  was  tbe  child's  mother  when  tt 
left  the  bouse?  A.  In  middle  room  of  booK. 

(6)  State  fully  what  there  was.  If  anythii^ 
to  prevent  the  dUld  from  escaping  from  tbe 
house  and  going  upon  the  railroad  trai^  L' 
not  watched  by  Its  mother.    A.  Notblac 

(7)  Waa  any  bell  mug  at  irtdstle  aonndri 
as  the  engine  and  car  approached  tbe  dUd* 
A.  Noi  (8)  la  It  not  a  fact  that  tte  aed- 
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[ent  la  qnestlon  liappened  on  tbe  track  of 
he  Wicblta  A  Weatem  Railroad  Co.?  A. 
)  wueiship  not  disclosed  by  evidence.  (9) 
f  yoa  answer  *No'  to  the  next  to  tbe  Inst 
lucstion.  state  whether  the  ringlns  of  tbe 
»ei:  or  the  blowins  of  the  whlatle  as  Oie 
ngine  approadied  the  child  would  have 
sused  It  to  appreciate  its  danger,  and  get 
*a  the  track  In  time  to  avoid  the  injury. 
10)  If  yon  answer  'No*  to  question  No.  7, 
tiite  If  the  ringing  of  the  bell  or  the  blow- 
ag  of  the  whistle  would  have  glTea  notice 
o  the  motbo*  that  tbe  child  on  the  trac^ 
ras  In  danger  In  time  for  her  to  save  it 
rom  the  accident.  A.  Yes;  if  mng  or 
tlown  at  proper  time.  (11)  State  what,  If 
Jiythlng,  you  And  from  the  evidence  the  en- 
ineer  and  fireman  on  the  engine  failed  to 
lo,  which  a  man  of  ordinary  skill  and  pru- 
ience  would  have  done,  towards  saving  the 
hlld  after  they  discovered  the  child  was  .on 
he  track.  A.  No  evidence  to  show  they  dis- 
ovcred  child.  (12)  Wliat  was  the  greatest 
ate  of  speed  attained  by  the  switch  engine 
a  :it>j:ri')i<1ilng  the  point  where  the  child  was 
□Jnred  Just  prior  to  the  Injury  f  A.  About 
Lve  miles  per  hour.  (13)  How  long  had  the 
hlld  been  on  the  track  when  the  injury  oc- 
urred?  A.  No  evidence  to  show  how  long." 
(27)  Did  the  motht^  of  the  child  do  any- 
blng  to  prevent  the  child  from  going  on 
he  track  prior  to  the  injury?  A.  No." 
Among  others,  the  coui-t  gave  to  the  Jury 
he  following  instructions:  "(1)  That  before 
he  plalutlEC  can  recover  in  this  case  he  must 
ihow  by  a  preponderance  of  the  evidence 
hat  at  the  time  and  place  charged  in  his 
teiitlon  the  defendant  corporation,  by  Its 
servants  and  employes,  did  so  negligently 
ind  carelessly  run  and  operate  its  engines 
ind  cars  as  to  cause  the  Injury  therein 
charged  up<Hi  the  child  Ooldie  Myrtle  Cal- 
rert;  and  they  must  further  find  that  the 
Mrenta  of  said  child  were  not  guilty  of  neg- 
igence  in  permitting  said  child  to  escape  and 
:o  upon  tbe  railroad  track;  and  you  are  fnr* 
ber  instmcted  that  tbe  said  Goldie  Myrtle 
:!alv^,  on  account  of  her  age  at  the  time 
tt  said  acdd^t,  could  not  be  guilty  of  con- 
ributory  n^ltgence.  (2)  You  are  farther  In- 
itruoted  that  tbe  question  of  negligence  of 
he  parents  of  Ooldie  Myrtle  Calvert  la  one 
>ntirely  for  the  consideration  of  the  Jury; 
ind  although  you  may  find  from  the  evi- 
lence  that  at  the  time  of  the  accident  the 
^ther,  the  plaintiff,  was  from  home,  attend- 
ng  to  his  ordinary  duties,  and  that  his  wife, 
:he  mother  of  said  child,  was  at  home  In 
;hai^  of  said  child,  attending  to  her  hoose- 
lold  duties,  and  that  said  child,  without  her 
)bserTatlon,  escaped  from  the  house  a  short 
time  prior  to  the  acddent,  and  wandered  up- 
>u  the  railroad  trad£  in  question,  where  the 
lecldent  occurred,  yet  these  facts  and  dr- 
nunstancea  are  not  conclusive  evidence  of 
the  ne^lgence  of  said  parents.  (3)  If  you 
believe  from  all  the  evidence  in  the  case  that 
tbe  parents  of  said  child,  or  either  of  them, 
\  .84P.no.  13— 62 


Immediately  prtor  to  said  accident,  did  ex- 
ercise that  degree  of  cantltm  and  watchful- 
ness over  said  child  which  was  reaaonaUa 
and  proper  for  one  of  their  drcumstances, 
they  Tg%re  not  guilty  of  contributory  negli- 
gence. (4)  With  reference  to  the  negligence 
which  may  or  may  not  be  Imputed  to  the  de- 
fendant under  the  facta  In  this  caae,  I  In- 
stnfct  yon  that  tbe  degree  of  care  which 
the  defendant  would  be  required  to  exercise 
in  switching  and  moving  Its  cars  depends 
largely  upon  the  place  where  such  cars  were 
being  moved,  and  its  surroundings.  What 
udght  be  reasonable  care  In  an  unfrequented 
place  and  sparsely-settled  community  might 
be  considered  ne^gence  in  a  populous  n^b- 
borhood  or  ci^,  where  children  and  other 
persons  often  go  upon  the  track.  (5)  You 
are  further  Instructed  that  if  you  find  from 
the  evidence  that  the  defendant  corporation, 
by  Its  servants  and  employes  In  charge  of 
and  In  control  of  the  engine  and  cars  In 
question,  switching  and- moving  the  same  on 
said  track  where  the  accident  occurred,  were 
In  a  position  wherg  by  exercising  ordinary 
care  they  could  have  seen  the  child  and  have 
avoided  the  accident,  but  failed  to  exei^ 
else  such  care,  the  defendant  is  guilty  of  neg- 
Ugeace,  and  the  Jury  should  find  for  the  plain- 
tiff, and  assess  such  damages  as  under  the 
evidence  they  may  think  he  is  entitled  to, 
not  to  exceed  tbe  amount  claimed  In  plaln- 
ttflTs  petition,  and  during  the  minority  of 
said  child,  viz.  eighteen  years."  "(H)  Yon 
are  lnBti;ucted  that  negligence  cannot  be  pre- 
sumed from  the  fact  that  the  child  was  In- 
jured, and  are  further  Instructed  that  the 
plaintiff  must  show,  before  be  can  recover 
In  Lhls  action,  that  the  defendant  was  guilty 
of  some  act,  or  of  some  omission  to  per- 
form some  act,  which  men  of  ordinary  skill 
and  prudence.  In  operating  switch  engines 
under  like  circumstances,  would  have  done, 
and  that  such  omission  to  perform  such  acts 
directly  contributed  to  or  caused  the  Injury 
to  the  child.  (12)  You  are  Instructed  that 
parents  of  children  of  tender  age  are  their 
legal  custodians,  and  the  public  have  a  right 
to  presume  that  they  will  use  ordinary  care 
to  prevent  Injm-y  to  such  children;  and  If 
the  parents,  or  either  of  them,  fall  to  use 
the  care  required  of  them  to  prevent  Injury 
to  such  children,  neither  of  tbe  parents  can 
recover  by  reason  ot  such  Injury.  (13)  Yoo 
are  instructed  that  the  defendant  has  the 
right  to  presume  that  children  will  not  play 
upon  the  track  or  get  In  front  of  its  trains 
In  a  position  of  danger,  and  have  a  right  to 
presume  that  tlie  parents  of  children  wIU 
not  permit  such  children  to  go  upon  or  about 
railroad  trades  unattended  by  persons  com- 
petent to  take  care  of  such  children,  (14> 
You  are  instructed  that  if  you  find  from 
the  evidence  that  the  parents  of  the  child 
in  question,  or  either  of  them,  was  guilty  of 
ne^Igence  by  reason  of  which  the  child  got 
up(m  the  track  In  a  position  of  danger,  thm 
you  are  instructed  that  the  plalntUC  oan- 
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not  ncovec  in  tbis  action."  **(17)  The  Jnr^ 
are  instmcted  tbat  the  burden  of  proof  is 
vitb  the  plaintiff  to  show  that  the  chlM 
got  upcMi  the  railroad  track  wttbont  any  fault 
or  negligence  on  their  part,  If  yon*  find  it 
was  <Hi  the  tra<^  unattended  by  a  person 
competent  tu  take  care  of  it  (IS)  Ton  are 
further  Instructed  that  panmta  are  bound  to 
take  proper  care  of  a  child  bo  as  to  gOard 
It  against  helag  run  over  on  railroads  or  rail- 
road crossings,  or  from  allowing  their  chll* 
dren  to  go  Into  dangerous  places,  and  It  Is 
gross  corelcBsuess  on  the  part  of  parents  to 
aUow  their  chlldr^  to  stray  at  large  and  in 
dangerous  places;  and  if  parents  pennlt 
their  children  to  go  at  large,  and  In  or  abont 
dangerous  places,  attended  by  an  attendant, 
thb  attendant  must  be  of  a  suitable  age  to 
properly  care  for  ttae  ctalld.  (19)  You  are 
further  instructed  that  the  plaintiff  must 
IHTOve  his  case  by  a  preponderance  of  tho 
erldence.  If  the  evidence  Is  equally  bal- 
anced, you  will  And  for  the  ctetendant" 

A.  A.  Hnrd  and  Robert  Donlap,  for  plain- 
tiff In  OTor.  J.  R.  Shields  and  Midon  & 
Oonly,  for  defendant  In  enw. 

ALLBN.  X,  (after  stating  the  fiacts.)  It  is 
contended  on  behalf  of  the  plaintiff  In  error 
that  the  evidence  Alls  to  show  culpable  neg- 
ligence on  the  part  of  the  tralnnten,  and  tbat 
It  does  show  contributory  negligence  on  the 
l>art  of  the  child's  mothw.  It  appesrs  from 
tbe  testimony  that  the  train  was  moving 
west;  the  engine  backing,  fronting  towards 
the  cars  it  was  pulling,  and  pushing  the  ten- 
der ahrad  of  it  The  engineer  was  In  the 
cab,  facing  the  east  No  careful  loolBiiit  ap- 
iwars  to  have  been  kept  by  tbe  engineer  or 
fireman  to  see  that  the  track  was  dear,  and 
neither  the  bell  nor  whistle  was  sounded  to 
^ve  warning  of  danger.  The  cbUd's  mother 
did  not  know  that  tbe  train  was  approaching 
In  time  to  reach  the  cUld,  though  she  start- 
ed towards  it  Just  before  the  accident  hap- 
pened. The  Jury  find  that  the  rini^ing  of  the 
bell  or  the  sounding  of  the  whistle  would  not 
have  cam^  the  diild  to  have  amradated 
Us  danger,  but  that,  if  done  In  time,  it  would 
have  warned  the  mother  in  time  tor  her  to 
have  saved  It  from .  Injury.  We  Uilnk  thore 
Is  evidence  In  the  record  to  support  die  find* 
Ing  of  the  Jury  of  ne^Igence  on  the  part  of 
the  trainmen. 

Do  the  facts  stated  show  negligence  on  tha 
part  of  the  mother  t  It  is  Insisted  tbat  per- 
sons having  little  children,  ai^  living  Inclose 
pmimlty  to  a  railroad,  must  at  their  peril 
keep  them  from  straying  on  the  track*  and 
that  a  xnother  living  within  40  feet  of  the 
railroad  tra^  who  permits  a  little  two-year 
old  child  to  wander  out  of  the  bouse,  as  this 
eoe  did,  and  stray  upon  the  track,  la  guUty 
of  such  culpable  nei^lgence  as  precludes  a 
recovaiy  in  an  action  brought  the  fktb«. 
It  would  bo  OKesdlniAr  dUBcntt  to  lay  down 
a  strlGt  rule  of  law  ^wfining  the  depee  of 


care  which  Is  Incumbent  on  parmts  liTtni 
near  the  line  of  a  railroad  In  gnaidtog  tbA 
children  from  Injury.  We  know  It  to  be  i 
fact  that  in  cities  and  densdy-peopiad  ktoll- 
ties  many  people  do  dwell  very  near  to  nil- 
road  tracks  where  trains  frequently  ptM. 
others  at  a  little  groiter  distance  and  s»  tm. 
In  numberless  gradations  of  ivoxlmlty.  Cu 
we  declare  as  a  matter  of  law  Uint  any  pv- 
•on  who,  either  from  <dMrfoe  or  neeiMtt, 
lives  in  a  house  immediate  adjsewit  ti 
railroad  grounds,  must  at  hla  peril  ke^  Ui 
children  fenced  or  guarded  from  oBterlng  «e 
die  track?  And,  If  we  may,  at  what  dii- 
tance  from  the  road  may  the  fences  or 
guards  be  omitted,  boA  eblldren  stven  sone 
measure  of  freedcnn  of  aetlcHi?  May  we  nr 
that  people  who,  by  reason  <kC  ttaeir  poT«rt|r. 
select  unfavorable  locatirais.  where  they  sic 
exposed  to  dangw,  who  are  unable  to  pro- 
vide themselves  with  more  than  a  mde  shri- 
tor,  and  who  are  forced  to  labor  for  their 
daUy  ln«ad,  must  still,  at  Uielr  peril.  boDd 
such  a  fence  or  such  a  wall  as  will  effectsat 
ly  confine  their  chlldrai,  m  else  neglect  tiuir 
w<^  to  constantly  attend  tbem  7  We  do  not 
think  any  rigid  rule  of  law  can  be  dedans 
applicable  to  sudi  cases.  It  la  a  imestion  «f 
fact,  to  be  determined  in  each  case  bj  tb? 
Jury,  whether  or  not  the  parmta  bave  baoi 
guilty  of  nei^Igenoe.  Donbtlessi,  casce  can  be 
imagined  where  a  coort  might  say  as  a  nat- 
ter of  law  that  there  was  n^lflence  on  Ibe 
part  of  the  parents,  but  we  do  not  think  tbli 
such  a  case.  In  this  conclusion  we  bat  re- 
affirm the  mle  ftdlowed  by  thia  conrt  tai  tte 
case  ot  Smith  t.  Railroad  Co.,  25  Xjan.  T3& 

More  difficult  QU^tlons  arise  oo  tbe  Is- 
stntctiona.  The  criticism  on  tbe  eeoond  la- 
structlon  is  that  the  court,  after  stating  tm; 
tha  question  of  neg^gsnoe  of  the  parwts  b 
one  entlrdy  for  the  courideration  ct  tbe  Jsir* 
then  proceeds  to  state  that  certain  facta  sad 
circumatancea  are  not  concIaalTe  erideaa 
of  die  n^Jigence  of  the  parata,  thereby  to* 
vading  the  ^vlnee  of  tbe  Jiuy,  as  dedared 
In  the  first  part  of  the  Instnicaan.  In  tte 
case  of.  Railway  Oa  Pointer,  14  Kan.  97. 
it  was  held  that,  "where  tbe  Cacte  arc  db 
puted,  "og<ig«"i*^  la  a  questlMk  of  Cae(  for 
the  Jury;  whoa  the  fkcts  are  nadls^ted. 
and  bat  ime  deduction  is  to  be  drawn  fton 
tbem.  It  prssenta  a  question  of  law  gar  tke 
courts;  but  where  the  facte  are  ondl^ttl. 
but  are  of  such,  a  nature  that  dUferent  mlods 
will  draw  different  conclusions  fcoaa  then 
as  to  die  reasonableness  and  care  of  a 
party's  cmduct,  it  la  a  prefer  question  ftar 
the  determlnatlML  of  a  Jmy."  Tbe  rals  si 
declared  hi  tbte  caaa  has  been  adbsred  to  la 
an  snheaipwit  eases.  Railroad  On.  t.  Me- 
Oandllss,  33  Kan.  386,  6  Fan.  587;  BaUva; 
Oob  T.  Fltesimmons;  22  Kan.  688;  »«nwMj 
Co.  T.  Smith.  28  Kan.  Ml.  It  would  bam 
been  bett«  tor  the  coort  to  bava  omittal 
any  comment  on  the  facto  of  tbe  case,  bat 
as  tbe  court  has  often  declared  as  a  mattai 
of  law  that  a  given  steto  <tf  tad^  eauocca- 
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yg  which  there  was  no  diBpute,  did  or  did 
ot  eoDStttute  Degllgence,  and  as  the  prdposl- 
lon  advanced  by  the  court  Is  correct  In  and 
t  itself,  no  substantial  error  was  committed 
■y  the  court  to  this  particular.  The  most 
bat  can  be  said  against  it  Is  that  the  fact 
bat  the  child  escaped  from  the  house  and 
randered  upon  the  track  while  the  mother, 
rbo  was  at  home  to  charge  of  the  child,  was 
ttending  to  her  household  duties,  was  a  eir- 
iimstance  which  the  Juy  had  a  right  to  con- 
Id^  to  detmnlning  whether  she  was  guilty 
tt  n^lgencfe  Had  these  been  the  on^ 
acts  showing  nes^lgence,  the  court  by  this 
nstmctlon  would  not  hare  decided  the  qnes- 
lon  of  contributory  n^lgence  for  the  Jury, 
or  the  Instruction  merely  declares  that 
bese  focts  and  drcnmstances  are  not  coo- 
Insive  evidence  of  negligence,— tha^  Is,  that 
my  presumption  of  D^Ugence  arising  thore- 
rom  might  be  rbbutted  by  other  evidence  in 
be  case.  There  were  varlons  other  facts 
ind  drcnmstances  shown  which  it  was  the 
iu^  of  the  Jury  to  consider  In  deciding  this 
inestion,  bb<^  as  the  absence  ot  any  fences 
tr  other  barrier  to  prevent  such  a  little  child 
'rom  wandering  on  the  track,  the  fire- 
inency  of  passing  trains,  tbe  age,  strength, 
md  intelligence  of  the  injured  child,  the 
presence  of  other  children,  etc.  As  other 
tortious  of  the  Instructions  referred  to  lan- 
ruage  very  favorable  to  the  defendant  to 
lome  of  these  things,  it  cannot  be  {nesaiD^ 
:tmt  the  Jury  was  unduly  influenced  by  these 
■emaAs  £rom  the  court. 

The  fourth  Instmctlon  is  criticised  as  be* 
ng  inapplicable  to  the  facts  to  the  case.  It 
s  contended  that  tbe  evidence  does  not  sl^ow 
[hat  the  place  where  the  accident  occurred 
Evas  a  populous  locality.  We  see  no  valid  ob- 
lectioQ  to  the  language  used.  It  eonneiated 
I  sound  proposition,  and  the  Jury  were  left 
mtlrely  free  to  det«mlne  the  facts  to  that 
;iftrtlcular  from  the  evidence. 

The  fifth  instmctlon,  standing  al<me.  Is  er- 
roneous, because  it  falls  to  state  that  tbe 
[ilaintUt  coaM  not  recorea  if  goUty  ol  coo- 
Tlbutory  n^lIguMe.  In  this  tostraetlon  the 
rule  with,  r^wenoe  to  the  liability  of  the 
railroad  company  for  the  negligence  of  its 
employes  Is  Calrly  stated,  and  the  Jury  are 
then  told  that,  if  they  find  that  the  tojury 
was  caused  by  aoch  aegH^ace^  they  should 
and  for  the  irtfUntUt,  and  aaseas  his  damages, 
rhe  court  should  In.  the  same  eennectim 
bave  spohea  of  fiie  effect  of  ctmtributory 
aegligence  <»i  th^  put  of  the  child's  pareotA 
its  failure  to  do  so  was  substantial  error, 
onless  cured  by  the  tostroctiona  that  fol- 
lowed. 

In  the  twelfth  tostmetton  the  court  saidi 
"Yon  are  inatroeted  that  parents  of  difldren 
of  tender  age  are  theh*  legal  custodians,  and 
tbe  public  have  a  right  to  presume  that  they 
will  use  ordinary  care  to  prevent  tojury  to 
such  ohUArwi;  and  if  the  parents,  or  eiAtr 
of  tbesa.  fall  to  me  the  care  required  of 
them  tff  Bfwrwt  injmj  to  mdb  cbUdren,  nti- 


ttaer  ot  the  parents  can  recovw  b}  reason  of 
such  tnSarj."  In  the  fourteenth  instruGtlon: 
"Tou  are  Instructed  that  If  yoa  find  from  the 
evidence  that  the  parents  of  the  child  to 
question,  or  ^tber  of  them,  was  guilty  «C 
negligence,  by  reason  of  whlck^  the  child 
got  upon  the  track  In  a  position  of  dangsr, 
then  yon  are  Instructed  that  the  plalntM 
cannot  recover  to  this  aetloo."  These  to- 
structlons  are  dear  and  pototed.  "niey  etaal* 
ioiged  the  attention  of  the  Jury  directly  to 
the  question  ot  negUgence  on  the  part  of  the 
parents  of  the  chUd,  and  explicitly  told  them 
tbfltt  tt  either  one  was  guilty  of  negligence, 
the  plaintiff  could  not  recovw;  and  to  the 
elghteentii  Instroctton  the  court  further  said: 
"You  are  Instructed  that  parents  are  bound 
to  take  proper  care  of  a  child,  so  as  to  guard 
it  against  being  run  orer  on  railroads  or  rait 
road  crossings,  or  from  a^wtog  their  chil- 
dren to  go  toto  dangerous  places,  and  It  ts 
gross  carelessness  on  the  part  ot  parents  to 
allow  their  chlldroi  to  stray  at  larg«  In  dan- 
gcorous  places;  and  if  parents  permit  their 
children  to  go  at  large,  and  and  abont 
dangerous  places,  attended  by  an  attendant, 
the  attendant  must  be  c<  a  suitable  age  to 
properly  care  for  the  child.*'  Thia  last  to- 
stniction  Is  certainly  quite  as  strong  as  tin 
defendant  was  entitled  to  on  the  pt^nt  cov- 
ered. Oan  it  be  said  that  a  Jury,  acting  as 
reasonable^  sensltde  man,  could  have  been 
wMed  by  the  mere  failure  of  the  court  to 
mention  contrlbnfawy  negligence  to  the  fifth 
tostmetton,  when  their  att^tlon  was  there- 
after repeatedly  directed  by  the  court  to  the 
mle  which  precluded  recovery  by  the  piain- 
tiff.  If  gull^  of  such  neidigonae  ?  To  so  hold  Is 
to  hold  that  the  Jury  were  wanting  In  cmnmon 
understonding,  and  were  IlaUe,  merely  be- 
cause of  a  lack  of  strictly  regular  and  orderly 
arrangement  of  the  matters  included  within 
the  court's  charge,  to  wholly  ignore  that 
portion  of  it  favorable  to  the  defendant*  and 
which  was  so  fully  and  forcibly  stated.  No 
rule  Is  better  settled  than  that  tl^e  whole 
charge  must  be  construed  together.  The 
mere  fact  that  some  fvtor  might  possibly 
have  mlsconstmed  one  portton  of  the  to- 
stmctlons  ought  not  of  Itself  to  be  sufflclent 
ground  for  a  reversal,  for  that  may  happen 
to  mai^  aaaea.  Language  hM  its  hnper- 
feetlons,  and  Jurors  have  Imperfections  of 
understonding.  Srrors  and  Imperfections 
necessarily  attend  aXi  tnman  operations,  to 
court  as  well  as  dsewhere.  Zf  the  Jury  can 
be  said  to  have  been  ^ven  to  fairly  under- 
stand all  of  the  rules  of  law  appUealriB  to 
the  case,  and  not  to  have  been  gtren  any 
erroneous  rules,  the  Judgment  should  be  af- 
fomed.  It  a  slight  «rror,  afterwards  fnUy 
and  fairly  corrected,  was  made,  the  Judg* 
ment  should  not  for  that  reason  be  reversed, 
unless  it  appears  from  the  whole  case  that 
the  Jury  were  misled  by  sucb  raror.  TMi| 
ft  seems  to  me,  does  not  Appear  to  har*  oo> 
curred  to  this  case. 
No  cooM^atot  Is  made  at  tte  rerdtot  as 
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fasTliiff  bem  flseesBlTe,  and  we  think  aU  tbe 
d&dlnss  of  fttct  are  fiUrly  anstalned  tbi& 
erldence  In  flke  case. 

Complaint  la  made  of  the  refusal  of  the 
court  to  glre  tbe  following  Instruction;  'mie 
jnry  are  Instmcted  that  If  joa  find  from  the 
eivld«iee  that  the  ringing  of  the  bell  or  the 
blowing  of  the  whistle  while  the  engine  was 
traTeling  towards  the  child,  and  on  Orme 
street,  would  not  -haTe  jtrerented  the  Injnrr. 
then  the  failure  to  ring  tbe  bell  or  Uow  Uie 
whistle  would  not  be  mic3i  negligence  on  the 
part  of  the  railroad  company  as  directly  con- 
tributed to  ttxB  injury."  If  It  be  conceded 
that  this  InBtnutton  embodies  a  owrect  prop- 
osition of  law,  tb.e  answer  of  the  Jury  to  the 
tenth  qaestton  shows  that  It  would  have  been 
unaTaiUng  to  the  defendant  In  wror.  They 
there  find  that  It  would  hare  c^ven  notice 
to  the  mother  In  time  for  her  to  Mtve  the 
child  from  accident,  If  rang  or  blown  at  the 
proper  time. 

The  fourteenth  InstraetkHi  Is  not  a  corect 
statuncoBt  ot  th.e  law,  and  waa  righOy  re- 
fused. The  .twenty-fourth  Instructtoa  asked 
by  the  defendant  Is  not  so  strong  on  the 
proposition  It  covers  as  the  eighteenth  giv- 
en ^  the  court,  tbe  twenty-flfth  la  substantial- 
ly included  In  the  Instructions  glren,  and  the 
twmty-nlntii  does  not  correctly  state  the 
law.  AS  there  is  but  little  conflict  in  the  evi- 
dence, and  aU  of  the  facts  disclosed  seem  to 
fairly  sustain  the  verdict  we  tblnk  no  su<di 
substantial  orors  are  presented  as  warrant 
this  eonrt  in  revising  the  judgmrat,  Zt  Is 
thmian  aillrmed. 

JOHNSTON,  S.,  cimearrlng. 

BOSTON,  O.  J.^  (dissenting.)  In  my  opin- 
ion, the  twenty-seventh  finding  of  the  Jury, 
that  "the  mother  of  the  child  did  not  do  any- 
thing to  prevent  the  child  from  going  on 
the  track  prior  to  the  injury,"  must  be  lim- 
ited In  Its  terms  as  returned;  otb.erwlse.  It 
is  in  conflict  with  tbe  vordlct 


DB  RBMER  v.  PARKER. 
(Bnprsme  Court  of  Colorado.    Dee.  ^  1808.) 

KVIDBKOE— RaBDTTAI/— COMTmADIOrnro  BVIDBHOS 

IN  Obi  IT. 

In  an  action  tot  the  price  of  laml>w  de- 
livered after  April  lat,  plaintiff  testified  that 
all  delivered  before  was  paid  for  to  ills  banlE, 
and  the  cashier  testified  that  he  had  received 
two  statemeata  In  Maieh  and  April,  and  eol- 
leoted  them  from  defendant  Denndaat  ulead- 
ed  payment  of  the  balance,  and  prodiicea  two 
diecka  dated  in  Jnne,  payable  to  plaintiff  or 
iearer,  and  Indorsed  and  collected  by  his  part- 
ner, and  stated  that  the  statements  held  by  tbe 
bank  were  paid  to  the  cashier.  Plaintiff,  m  re- 
buttal, recalled  the  cashier,  who  testlflad  that 
on  examining  tbe  books  further  he  fonnd  that 
the  Mardi  statemoit  had  not  been  paid  to 
blm,  bnt  dut  the  collection  register  showed 
payments  on  It,  and  plaintifl*s  Isdaer  account 
credits  oMreivonding  in  amoant  and  date  with 
tte  two  shedn  pMdaoed      defendant.  HM, 


tiiat  to  allow  the  correction  of  die  erUcca 
for  plaintiff  on  the  rebnttal  was  iri^  Ht 
court's  discretion. 

Appeal  from  district  oonrt.  Las  isiiL'-t 
county. 

Action  by  Jolm  L.  Parker  agninirt  Jac-^ 
R.  De  Remer  for  a  balance  dne  for  fambff 
sold  and  delivered.  Judgment  for  pUiotiS. 
I>effiaidant  appeals.  Revoved. 

The  other  fkcts  folly  appear  In  the  toBbw- 
Ing  statement  by  GODDARD,  J.: 

This  action  la  bronght  to  recov^  a  bslim 
of  $1,600  aJleged  to  be  due  for  lumber  sM 
and  delivered  1^  app^ee  to  appelant  I* 
tween  the  1st  day  of  November,  1887.  tod 
the  1st  day  of  S^tonber,  188&  The  de- 
fendant, answwlng,  admits  that  betwoc 
the  dates  mentioned  the  plalntlg  sold  sad 
d^vered  to  defoodant  the  lumber  ni» 
tioned,  and  pleads  payment  Tbie  conrt  be- 
low fonnd  that  on  S^t«nber  1,  1888^  de 
appelant  was  indebted  to  ai^tdlee  hi  ^ 
sum  of  91,448.74,  together  with  interest  tnn 
the  1st  day  of  September.  1888,  at  10  pa 
cent,  per  ■mmtir,  and  rcaidered  Jndgmat 
for  the  sum  of  91,677.74  and  ooata.  To  i» 
verse  this  Judgment,  the  defendant  belcv 
prosecutes  this  appeaL 

Wells,  MoNeal  A  T^lor  eaO.  M.  P.  Taj^ 
for  appelant  John  &  M^eoogh,  far  a?- 

p^ee. 

OODDARD,  X,  (after  stating  the  facta) 
The  evidence  was  taken  before  a  reAr^e. 
and  appears  In  full  In  the  bill  of  exceptkcs. 
We  are  therefore  at  tlber^  to  drtcnsiK 
the  wd^t  and  effect  of  Hie  aame,  m- 
affected  by  the  finding  of  the  oonrt  belo*. 
^nw  evidence  produced  in  dilef  by  plaintiff 
was  to  the  efTect  that  the  amoant  of  tnmNr 
for  wbl(!h  a  full  settlement  had  not  bees 
made  waa  delivered  In  April.  June,  ssd 
July,  1888;  that  all  lumber  delivered  jskt 
to  April  1,  1588.  was  setUed  and  paid  far 
to  the  Trinidad  National  Bank.  Tbe  amoKt 
agreed  to  be  paid  tor  the  April,  Jon^  se4 
July  deliveries  was  98,624.84.  Plaintiff  tesd- 
fled  that  he  had  received  personally  on  tliii 
account  cash  piqmentB  aggr^ating  9LT3A. 
and  a  commlSBary  hUl  omonntlns  to  aboct 
9300;  that  ca«h  iwnnents  were  made  tt 
follows:  9200  In  Mny,  and  9500  and 
In  June;  950  paid  to  hlm  at  aome  otbr 
time  by  one  Stafford.  IL  D.  Wl^t.  a  wit- 
ness In  behalf  of  plalntlg  testtflea  that  be 
was  the  eashlw  of  the  Trinidad  NatkMol 
Bank;  that  he  received  statements  trva 
John  L.  I^u4ter  In  ref^«noe  to  lumber  de- 
livered to  app^ant  Ha  aaya:  *^  recrir<4 
two  stich  statements.  One  was  reerfved  ca 
the  29th  day  of  March.  The  amoant  of  dta; 
was  92,776.24.  Our  reowd  aaya  It  was  doe 
on  the  20th  di^  of  March.  The  nccond  ece 
was  received  on  the  21st  of  AprlL  TV 
amonnt  of  that  was  92,586.84.  Our  record 
does  not  show  when  It  was  due.  I  eoOeeted 
those  ^m  Mr.  De  Remer."  Zt  Is  nmieees- 
ssry  to  notice  further  the  avklenoa  flArad  ^ 
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he  plaintiff  In  diief.  The  defendant  ao- 
repted  the  Issoe  so  made  by  plaintiff,  and 
»ff^ed  In  eridence,  in  support  of  his  plea  of  ■ 
layment,  a  check  dated  June  28,  1888,  in 
'avoi  0t  John  L.  Parker  or  bearer,  for  the 
nun  of  $1,776.20,  marked  "Exhibit  A;"  an- 
>tber  check,  dated  June  2G,  1888,  payable  to 
'ohn  L.  Parker  or  bearer,  marked  "Bxhlblt 
3,"  for  $1,000.  (these  two  checks  were  in- 
torsed  and  collected  by  V.  Abeyta,  who  is 
idmltted  to  be  a  partner  of  John  Lb  Pai^er;) 
ilso.  a  check  dated  Maj  8,  188S,  for  $200; 
inother  check,  dated  October  10,  1888,  |>ay- 
ibl€  to  PaAer,  for  $1,000.  E«  also  stated 
hat  the  statements  held  by  the  bank  were 
>atd  to  B.  D.  Wight,  cashier.  The  plalntifl, 
n  rebuttal,  recalled  the  witness  Wight  to 
how  that  the  exhibits  A  and  B  wore  paid 
>n  the  March  statemmt  He  then  testified 
M  follows:  "Q.  On  what  account.  If  you 
aiow,  were  these  checks  given?  A.  I  find, 
>y  referring  further  to  the  books,  that  the 
tatements  I  made  as  having  collected  these 
tatements  for  llarcfa  and  April—  That,  as 
egards  the  one  for  Uarch,  I  was  mistaken, 
nd  desire  to  correct  It;  that  there  never 
ras  any  credit  for  the  statemoit  for  March 
ilaced  to  the  acootmt  of  Park^  &  Co."  He 
urther  states  that:  "Our  collection  register 
hows  that  this  March  voucher,  marked 
Paid,'  and  the  credits  for  It  show  a  credit 
f  $1,000,  and  also  a  credit  of  $1,776^  made 
t  different  dates.  The  dates  correspond  to 
hese  checks,— one  on  the  29th  day  of  June, 
nd  the  other  on  the  27th  day  of  June."  This 
ritneaa,  Iwing  recalled  again,  produced  the 
Bdger  of  the  Trinidad  National  Bank,  sbow- 
Dg  the  account  of  Parker  &  Co.  from  June 
,  18S8,  until  October  lat  of  the  same  year, 
nd  testified  as  follows:  "This  book  that  I 
lave  produced  la  the  ledger  account  of  the 
Mnidad  National  Bank,  showing  the  ac- 
ount  of  Parker  &  Co.,  from  June  1,  1888, 
intil  October  1st  of  the  same  year.  The 
lips  I  hold  here  represent  the  credit  to 
*arker  &  Co.  cm  the  2eth  of  June  of  $1,000, 
nd  on  the  29th  of  June  of  $1,776.20;  and  on 
he  18th  of  July  one  item  of  the  credit, 
2,586.34."  These  deiratit  slips  were  offered 
1  evidence,  together  with  a  transcript  of  the 
klger,  identified  by  the  witness  as  a  copy  of 
barker's  aoemint  with  the  Trinidad  NatU»al 
tank. 

The  principal  error  relied  on  by  appelant 
or  a  reversal  of  the  Judgment  below  is  in 
«rmtttlng  app^ee  to  Introduce  evidence  on 
ebuttal  contradictory  of  his  evidence  in 
hlef,  and  to  show  that  the  two  checks 
oarked  as  "Exhibits  A  sndi  B"  were  re- 
elved  in  payment  of  the  March  stat^ent 
y  Parkra  or  Abeyta,  instead  ot  the  bank. 
Vliile  the  practice  complained  of  Is  not  to  be 
ommended,  yet  we  cannot  agree  with  coun- 
el  for  appellant  that  the  court  below  al> 
>wed  plaintiff  to  establish  his  case  in  chief 
n  the  rebuttal.  There  was  an  evident  mis- 
ike  oo  the  port  of  Parker  and  Wight  in 
Mr  eTldoKt  in  ctaleCt  m  to  the  time  die 


March  statement  was  paid,  and  eapedally 

on  Wight's  part,  as  to  its  payment  directly 
to  the  bank.  But  the  fact  conceded  by 
plaintiff  was  true,  to  wit,  that  all  lumber 
ddiv«-ed  before  the  Ist  April  had  been 
paid  for;  and  to  allow  the  correction  of 
their  evld^c^  although  It  amounted  to  a 
contradiction,  was  not  an  abuse  of  discretion, 
that,  regardless  of  the  fact  that  In  so  doing 
the  truth  was  arrived  at,  should  cause  a 
reversal  of  the  Judgment,  If,  on  the  facts,, 
as  a  whole,  It  Is  found  to  be  correct  We  are 
satisfied  that  the  contentl<m  of  plaintiff  be- 
low was  correct,  and  that  the  checks  of 
June  27th  and  29th  were  given  in  payment 
of  the  March  statement  It  further  appears 
from  the  deposit  slip  marked  "Exhibit  C" 
and  the  evidence  of  Wight  that  the  April 
statement  which  we  understand  to  be  a 
statement  of  Ituub^  delivered  In  March 
amotmtlng  to  $2,586.34,  was  paid  even  later 
than  the  March  statement  to  wit,  on  the 
18th  of  July.  It  being  conceded  that  the 
amount  of  lumber  delivered  In  April  was 
204,017  feet  at  $12.50  per  1,000;  that  de- 
livered in  June  land  July  to  be  67,000  feet  at 
$14  per  1,000;  making  a  total  amount  due. 
therefw  of  $3,409.46,— it  is  clear  that  the  ap- 
pellant teiled  to  show  payment  In  full,  and 
that  the  credits  he  is  entitled  to  have  applied 
on  account  of  April,  Jun^  and  July  d^ver- 
ies  ore  those  exclusive  of  the  checks  dated 
June  27th  and  29th,  to  wit  $1,750  hi  cash, 
as  shown  by  his  chedts  and  the  admission 
of  plaintiff,  and  $300  for  commissaries  fur- 
nished appellee,  amounting  in  the  aggregate 
to  $2,050,  which  leaves  a  balance  due  plain- 
tiff of  $1,4^,46,  due  on  the  10th  day  of 
October,  1888.  The  finding  of  the  court  be- 
low that  the  defendant  was  Indebted  to 
pUiiutiff  in  this  sum  on  September  1,  1888, 
and  that  he  was  entitled  to  Interest  on  the 
same  at  the  rate  of  10  per  cent  per  annum 
until  date  of  Judgmrait  is  erroneous.  In  two 
partloolars:  First  because  the  last  pay- 
ment of  $1,000,  was  not  made  until  the 
10th  of  October,  1888,  leaving  this  balance 
thai  due;  second,  because  the  claim  sued  <mi 
Is  not  me  that  falls  within  the  enumerated 
cases  that,  by  the  statute  then  in  forc^ 
would  draw  Interest  The  Judgment  will  be 
reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  ent»  Judg- 
ment for  $l,4ttL46.  Bercrsed  and  Jndgmant 
ordoed. 


TRIMBIiB  V.  PEOPLE  ex  rel.  PHELPS. 

(Supreme  Court  of  Colorado.    Nov.  22,  1893.) 

Wait  or  Ebrok  — Whbv  Lies  —  Cosstitutiohal 
QuiSTioiT  —Power  of  QovBH:!ioa— Rbmotax.  or 

OmCBK— COSSTITCTlOIfAL  L*W. 

1.  Seas.  Laws  1891,  p.  118,  provides  that 
Do  writ  of  error  from  the  sapreme  coart  shali 
lie  to  review  the  final  Jadgment  of  an  inferior 
court  unless  the  constructioo  of  a  provision  of 
the  state  or  federal  constitntion  Is  necessa- 
ry. Meld,  that  where  an  inferior  court  has 
found  the  determioation  of  a  ooostitatiaoal 
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guMtlfHi  neceMary,  the  nipreme  coart,  on  writ 
of  error,  has  eotixe  JnriHdicUon,  not  only  of 
tiie  donititutlonal  qoeitioii  lafaed.  bat  of  all 
inatten  neceswur  to  a  complete  aetamfnatlon 
of  the  ease. 

2.  Const,  art  4,  |  6,  which  provide*  that 
the  goTemor  "may  remove  snch  officer  for  ia- 
competency,  neglect  of  dat;,  or  malfeasance  In 
office,"  apoltes  only  to  officers  whose  offices  are 
establiihea  by  the  coiutttation,  and  to  officers 
whose  offices  are  created  by  law,  bat  whose 
appointment  or  election  Is  not  otherwise  provid- 
ed  for;  and  does  not  apply  to  an  officer  whose 
-office  Is  created  by  a  statute  which  provides  for 
the  appointment  of  the  officer,  and  also  for  his 
■aqiwision  and  remoTiU,  by  the  Kovemor,  ft>r 
eanse  stated  In  writing,  but  not  for  political 
reasons. 

8.  OonsL  art  12,  i  1,  proridca  that  "every 
person  holding  any  civil  office  under  the  state 
or  any  municipality  therein,  shall,  unless  remov- 
ed according  to  law,  exercise  the  duties  of  such 
office;"  and  article  18,  G  3,  provides  that  eer* 
tain  officers  shall  be  liable  to  removal  for  mis- 
conduct or  malfeasance  in  office  'In  snch  man- 
ner as  may  be  provided  by  law."  Beld,  that 
such  provisions  do  not  require  the  tegluatttfe 
to  prescribe  the  procedure  leading  to  removal 
before  an  officer  not  liable  to  bnpeadiment  can 
be  removed,  and  that  an  officer  Is  removed 
"according  to  law"  if  removed  in  accordance 
with  a  constitutional  statute. 

.  4.  Denver  City  Charter,  fi  45,  (Laws  1883, 
p.  172,)  provides  that  the  governor  shaU  ap- 
point the  police  commissioner  of  the  dty,  oj 
and  with  the  advice  and  consent  of  tiie  sen- 
ate; that  the  governor  may.  in  vacation,  fill 
▼acanctes  by  appointment,  and  that  all  ap- 
pointments by  the  governor  shall  be  made  with 
the  power  of  suspension  or  removal  at  any  time 
for  cause  stated  in  writing,  but  not  for  polit- 
ical reasons.  Beld,  the  governor's  power  of 
removal  extends  tQ  officers  anointed  by  and 
wirri  the  foitHxiit  of  the  senate,  as  well  as  to 
those  appointed  In  Tacatton  of  the  senate  to 
ftll  vacandee. 

Ol  Under  Denver  City  Charter,  |  46.  the 

Svemor  Is  not  required  to  institute  an  Inves- 
ntion  of  a  judicial  nature  before  removing  a 
police  commiasiDnra;  and  the  determination  of 
the  governor  of  the  sufficiency  of  the  cause  stat- 
ed Is  conclnnire,  though  tht*  cause  may  not  im- 
port wrongdoing  to  the  officer  removed,  since 
the  only  restrictions  on  the  power  of  removal 
are  that  it  must  not  be  for  political  reasons, 
and  that  the  cause  must  be  stated  In  writing. 

Brror  to  district  oourt,  Arapahoe  ooonty. 

Action  by  the  people  of  the  state  of  Col* 
orado  on  the  relation  of  Oeoiye  H.  Phdps 
tffalnst  W.  G.  Trimble  for  the  UBurpatim 
by  reeiMmdent  of  the  office  of  police  oom- 
wSmtoDBT  ot  the  eity  of  Denyor.  JudgmeDt 
tor  relator.  Beepondent  brings  error.  Re- 
versed. 

The  othn  facts  fully  appear  In  tha  UA' 
lowing  statement  by  HAXT.  C.  J.: 

Action  under  the  Code  for  the  usurpation 
of  the  ofBce  of  police  commissioner  of  the 
dt7  of  Denver.  Judgment  for  relator, 
Phelps.  Trimble  brlnga  the  case  to  this 
court  upon  writ  of  error- 

On  the  4th  day  of  April,  1898,  Qeorge  H. 
Pbdps  was  nominated,  and  by  and  with  the 
advice  and  consent  of  the  senate  appointed, 
tty  the  governor  to  the  office  of  police  com- 
missioner of  the  dty  of  Denver.  He,  bav- 
ins duly  qualified,  entered  upon  the  dischaiite 
of  the  duties  of  his  office,  and  continued  in 
the  discharge  of  the  same  nnta  the  27th 
daj  «f  JniMt  18BB,  when  the  garmuu  n- 


(0*1 

moved  him.  The  proceedincB  frith  nitt- 
ence  to  this  removal,  so  &r  as  the  govcraor 
is  concerned,  wa%  Inaognrated  on  Ok  Uik 
day  ot  June.  1883,  the  fbUowlng  letar 
"State  of  Colorado.  Execatlre  Cbanbcr. 
Draver,  June  U,  1893.  Mr.  Phelps,  F.  k  t. 
B'd,  Denver,  Colorado— My  I>ear  Sir:  Aft- 
er mach  reflection,  I  hare  oondnded  tlu 
your  conduct  npon  the  F.  A  P.  Board  lui 
been  sacb  that  It  has  lost  yon  tlw  coDfidaia 
of  a  majority  of  the  dtizens  of  Denver,  ud 
that  you  wtU  be  nnaUe  to  benefit  the  dt; 
by  a  longer  continuance  la  c^oe.  Bdlcriac 
that  the  good  of  the  Populist  party  hi 
orado  and  of  the  state  admlnlstratlaB  r- 
quire  it,  I  respectfully  aaik  that  yon  send  3 
yonr  resignation  as  a  member  of  the  F.  A 
P.  Board  as  eaily  as  Tuesday  evadn;  of 
this  week.  Very  truly  yomra.  Davis  E 
Waite,  Qor.  of  Cola"  Mr.  Phelps  hsTinr 
in  the  mean  time  dedlned  ta  rsslga.  1900 
the  15th  day  of  June  the  goTemM-  eaoHd 
to  be  serred  upon  him  the  following:  "Sue 
of  Colorado,  BxecutlTe  Office^  Dayer.Jiw 
16,  1898.  George  H.  Phelpa. .  Sw].,  PoBcc 
Commissioner,  City  of  DenTcr.  Coto.-^ 
Ton  are  hereby  notlfled  and  ■ammooed  to  be 
and  appear  btfore  me  at  my  office  (eraemlve 
chambers)  in  Denver  on  Friday,  June  iQlLit 
10  A.  M..  to  show  cause,  tt  mnj  yon  btn. 
why  you  should  not  be  removed  as  poUeeeosi- 
mlsdoner  of  the  dty  vt  Denver  Cor  nefdcct 
of  dn^  or  melfeoaanee  In  ofllee^  in  tbefkOut 
to  arrest  or  proaecnte  one  OOTyeH,  indtetri 
May  last  past  for  crime  Invidving  die  rcpota- 
tlon  and  Integrity  of  yoursdf  um  a  monhcrd 
the  fire  and  police  board,  and  also  tor  isci 
lacompet«i(7  your  admlnlstralirai  of  <Ai- 
Inal  affabs  In  said  dty  of  Denvw  as  to  lute 
you  the  confidence  of  the  people  of  the  ttM 
city.  Davis  H.  Waite,  Gov.  of  Goto."  Thi 
next  day  a  bearing  was  had  before  the  gov- 
ernor, although  no  specific  charges  «eir 
filed.  The  relator  was  denied  the  ri^t  >^ 
appearing  by  counsd.  and  his  appUcstlos 
for  a  short  continuance  to  prepare  for 
was  overruled.  As  the  result  of  the  Inns- 
tlgation,  and  on  the  following  day,  the  gor- 
smor  issued  an  order  in  writing  whiet 
after  certain  redtols.  condodes  as  foUowc 
"It  is  not  necessary  to  find,  nor  do  1  fiul 
that  Messrs.  Stone  and  Phdps  were  ab- 
ruptly Interested  in  the  offense  of  Coryd 
but  I  do  find  on  the  part  of  Messrs.  8ta« 
and  Phdps,  and  each  of  them,  snch  teOan 
to  recognise  the  gravity  of  the  attnatiwi.  tbt 
necessity  of  aune  jirompt  and  effecdve  u- 
tlon  to  exonerate  the  pdlce  authorities  oT 
the  dty  from  any  ccanectloa.  real  ct  •)>- 
parent,  with  the  Gory  ell  matter,  and  sod 
incompetency  in  allowing  the  aaid  CoryeC 
the  freedom  of  the  pdlee  o^e  fbr  eonsn:' 
tatioD,  and  under  cinmmstances  wlilch  mtgU 
plausibly  be  considered  confidential.  thU 
such  conduct  amounts  to  ne^ect  ot  ^^atJ, 
and  merits,  therefore^  the  ronoval  from  ot- 
flea   It  is  theteton  otdend  that  a  & 
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itone  be,  and  he  Is  hereby,  removed  from 
be  ofBce  of  fire  commissioner  of  the  city  of 
>envert  and  that  Oeorge  H.  Phelps  be,  and 
le  l8  hereby,  removed  from  the  office  of 
>oUce  commtssioner  of  the  city  of  Denyer. 
Davis  H.  Walte.  Governor  of  Colorado.** 
Thereafter  snch  further  proceedings  were 
lad  as  resulted  In  the  appointment  of  plaln- 
itt  In  error,  Trimble,  to  the  office  of  police 
wmmlssloner  In  place  of  relator. 
The  following  iwovlslonB  of  the  statute 
tnd  of  the  state  constitution  are  refored  to 
n  the  opinion:  Coort  of  Appeals:  "No  writ 
>f  error  tram,  or  appeal  to,  the  supreme 
»urt  shall  lie  to  review  the  toal  Judgment 
>f  any  inferior  court,  unless  the  Judgment, 
PT  In  replevin,  the  value  found  exceeds  two 
bougand  five  hundred  dollars,  excloslve  of 
«eta.  Provided,  this  limitation  shaU  not  ap- 
>ly  wliere  the  matter  in  controvwsy  relates 
o  a  franchise  or  freehold,  nor  wbwe  the  con- 
itructlon  of  a  provision  of  the  constitution 
>f  the  state  or  of  tbe  United  States  Is  nec- 
•Sdary  to  the  determination  of  a  case.  Pro- 
vided, further,  that  the  foregoing  limitation 
ihall  not  app^  to  writs  of  error  to  comity 
»mts.**  Seas.  Iaws  1881,  p.  118.  Oharter 
tt  the  City  of  Denver:  "Sec.  45.  Immedl- 
itely  upon  the  passage  of  this  act,  and  bl- 
innlally  th^eafter,  the  governor  of  the  state 
>f  Colorado  shall,  by  and  with  the  advice 
tnd  consent  of  the  senate  appoint  tbe  fire 
wmmlstdoner,  the  police  commissioner  and 
:he  excise  commlasloner  for  tbe  term  ot  two 
rears,  who  shall  In  1883  take  tbe  places,  and 
thall  raco-dse  the  powen  and  perform  the 
lutles  of  the  fire  and  police  board  of  the  <dty 
>f  Denver.  The  governw  may  to  vacation 
vf  the  senate,  flU  vacancies  by  app<dntments 
o  writing  filed  with  the  secretary  of  state; 
md  all  appointments  by  tbe  governor  shall 
w  made  with  pow»  of  snspmslon  or  re- 
moval at  any  time  for  cause,  to  be  stated  in 
in*Itlng,  but  not  tor  political  reasons.  •  *  • 
Ul  appointments  made  by  the  mayor  shall 
se  In  writing,  filed  with  the  city  clerk,  with 
Mwer  of  suspension  or  removal  at  any  time 
'or  cause  stated  in  writing  filed  with  the  same 
jfflcer,  but  not  for  political  reasons,  and  with  ' 
Mwer  to  fill  vacancies  In  the  same  manner." 
Sess.  Laws  1888,  p.  172.  "Elvery  person  hold- 
ng  any  dvll  office  under  tbe  state,  or  any 
nunldpallty  therein,  shall,  unless  removed 
iccordlng  to  law,  exercise  tbe  duties  of  such 
office  until  his  successor  Is  duly  qualified. 
»    •  Const  art  12,  I  1.    "All  officers 

lot  liable  to  lmpeacbm«it  shall  be  subject  to 
removal  for  misconduct  or  malfeasance  in 
>ffice.  In  such  manner  as  may  be  provided 
Dy  law."  Id.  art' 13,  |  8.  "The  governor 
ihall  nominate,  and  by  and  with  the  con- 
lent  oi  the  senate  appoint  all  officers  whose 
>ffices  are  established  by  this  constitution 
rr  which  may  be  created  by  law,  and  whose 
ippointmeot  or  electioD  is  not  otherwise  pro- 
rided  for,  and  may  remove  any  such  officer 
lor  incompetency,  neglect  of  duty  or  mal< 
tsMUoe  in  ofiea   •  *        Id.  art  4,  |  «l 


O'Neill  &  Park  and  Platt  Rogers,  for  plaln- 
tltr  In  error.  W.  T.  Rogers  and  I.  G.  Bar- 
low, for  defendant  in  errw.  Rogers  &  Stair, 
amlcns  cnrlae. 

HAYT,  C.  J.,  (after  stating  the  facts.)  It 
Is  suggested  by  counsel  that  this  court  Is 
without  authority  to  review  tbe  Judgment 
of  the  district  court  in  this  proceeding.  It 
Is  conceded  that.  If  this  court  has  Jurisdic- 
tion since  tbe  enactment  of  the  statute  creat- 
ing the  court  of  apiKjals,  It  Is  by  virtue  of 
the  proviso  In  the  first  section  of  the  act  cre- 
ating that  cotirt,  by  which  the  Jiirlsdlctlon 
of  this  court  Is  retained  where  the  construc- 
tion of  a  provision  of  the  constitution  of  the 
state  or  of  the  United  States  is  necessary  to 
the  determination  of  a  case.  The  object  of 
providing  for  the  Jurisdiction  of  this  court  In 
all  cases  where  constitutional  questions  are 
Involved  is  that  questions  of  such  grave  im- 
portance, affecting  the  organic  law  of  the 
state,  and  the  power  of  tbe  legislative,  ex- 
ecutive, and  Judicial  departments,  should  be 
determined  by  the  highest  court  in  the  sttLte. 
In  several  states  Intermediate  courts  of  re- 
view have  been  created,  but  the  provisions 
fixing  the  Jurisdiction  of  such  courts  are  far 
from  uniform.  Tbe  section  In  force  In  this 
state  does  not  appear  to  have  been  copied, 
eyea  In  substance,  from  the  laws  of  any  other 
state.  It  has  the  merit  of  being  couched  In  as 
direct  and  positive  language  as  could  well  have 
been  employed.  Under  the  proviso,  when- 
ever  a  constitutional  question  is  necessarily 
to  be  determined  in  the  adjudication  of  a 
case,  an  appeal  or  writ  of  error  will  lie  from 
the  final  Judgment  to  this  court  It  matters 
but  UtUe  how  such  question  is  raised,  wheth- 
er by  tbe  pleadings,  t^T  objections  to  evidence, 
or  by  argument  of  counsel,  provided  the 
question  Is  by  some  means  fairly  brought  In- 
to the  record  by  a  party  entltied  to  raise  It. 
It  Is  Obvious,  however,  that  some  limitation 
must  be  placed  upon  the  foregoing  proviso, 
otherwise  every  case  might  be  brought  into 
this  court,  and  thereby  the  power  and  use- 
fulness of  the  court  of  appeals  destroyed. 
It  Is  clear  that  m&e  assertion  that  a  constitn* 
tional  question  Is  Involved  will  not  be  BUffl- 
deat  to  give  Jurisdiction.  It  must  fairly  ap- 
pear from  an  examUbtion  of  the  record  that 
tbe  decision  of  snch  question  Is  necessary, 
and  also  that  the  question  raised  Is  fairly  de- 
batable. Our  attention  has  been  called  to  a 
number  of  cases  in  which  this  question  has 
been  rallied  under  statutes  dissimilar  from 
the  one  In  force  In  this  state;  the  decisions 
are  valuable  as  authorities  In  support  of 
the  conclusion  that  the  constitutional  ques- 
tion Invoked  to  give  the  court  Jurisdic- 
tion must  be  fairly  debatable,  and  not 
based  on  mere  assertion.  To  this  extent,  at 
least,  tbe  authorities  are  uniform.  See  El- 
liott App.  Proc.  }  33;  City  of  Cairo  v.  Bross. 
89  111.  521;  Chaplin  v.  Commissioners,  120 
HL  2«4.  18  N.  B.  765;  Benson  v.  Obristian, 
m  Ind.  SSB,  29  N.  B.  2«;  WDUams  v.  Loula- 
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lana.  108  U.  S.  687.  The  statute  creating  fbe 
court  of  appeals  bus  been  In  force  in  tbla 
state  but  a  ahort  time,  and  It  to  obvious  that 
the  practice  under  It  can  (mly  be  developed 
and  become  settled  as  the  result  of  expe- 
rience and  Judicial  dectolon  from  time  to  time 
as  questions  shall  be  presented.  We  tiliall 
not  undertake  to  determine  In  this  cose,  nor 
Is  it  necessary  to  determine,  wbethw  or  not 
constttutlonnl  questions  which  have  once 
been  deta*mlned  by  this  court  can  thereafter 
considered  open  to  controTersy  to  the  ex- 
tent of  furnlidilng  ground  for  jurisdiction  In 
subsequent  cases  in  this  court  Under  the 
foregoing  proTlsltm,  whenever  the  construc- 
tion of  a  constltntl(Hial  provision,  stata  or 
national,  Is  necessary  to  a  determlnatiion  of 
a  case,  the  court  has  entire  Jurtodictl(xi  of 
the  case,  not  only  of  the  constttntlonal  ques- 
tion, but  of  all  oth«r  matt«B  necessary  to  a 
complete  detraiMnatlon  of  the  controversy. 
The  same  result  would  necessarily  follow 
from  the  well-estabUshed  rule  that  the  inci- 
dents of  a  class  of  cases  follow  the  class. 
This  role  is  now  universally  rec<%nlzed. 
Any  other  would  distribute  the  cases  by 
piecemeal  between  the  two  courts  of  review, 
involving  our  litigation  In  hopeless  and  Inex- 
«  trlcalde  confusion.  Elliott,  App.  Proc.  |  86; 
Smith  V.  Newbern.  70  N.  C  14;  Cook  Co.  v. 
McCrea,  93  Hi.  236.  In  this  cose  a  constltu* 
tLoaal  question  was  raised  In  the  court  below 
by  defendant  In  error,  and,  as  we  shall  pres- 
ent!}' show,  such  question  was  erroneously 
determined  In  his  favor.  Still  other  constitu- 
tional questions  were  raised  in  that  court 
The  determination  of  these  questions  was 
found  necessary  by  the  district  court  In  de- 
ciding -the  case.  They  have  been  fully  ar- 
gued In  this  court,  and  must  necessarily  be 
construed  upon  this  review.  The  Jurisdic- 
tion of  this  court  must  thmfore,  be  taken  as 
established. 

The  und^lylng  error  that  entered  Into  the 
decision  of  the  district  court  to  upon  the 
construction  of  section  6,  art.  4,  of  the  con- 
stituticm.  This  provides  that  the  governor 
"may  remove  any  such  officer  for  incom- 
petency, neglect  of  duty  or  malfeasance  In 
offlca"  The  court  assumed  that  the  au- 
thority for  the  removal  of  relatcv  rested 
upon  this  constitutionals  provision.  It  was 
construed  as  a  limitation  upon  the  exercise 
of  the  powee  of  removal  from  office,  and  to 
derive  the  governor  of  the  right  of  re- 
moval, unless  there  existed  one  of  the  three 
spedfled  reasons  mentioned  therein.  The 
court  further  held  that  whether  such  reason 
existed  In  a  particular  case  must  be  deter- 
mined upon  an  Invcstigatlcm,  In  its  char- 
acter Judicial,  befOTc  the  governor  was  au- 
thorized to  act  An  analysto  of  the  consti- 
tutional provision,  however,  shows  that  the 
officers  therein  referred  to  are:  First  those 
whose  offices  are  established  by  the  con- 
stitution; second,  those  whose  offices  are 
created  by  law,  the  apiwlntmcnt  or  elecUon 
to  which  Is  not  otherwise  provided  for.  The 


rdator's  office  does  not  tall  under  dte 
class  mentlwed,  fw.  wbUe  it  la  true  thr 
hto  office  was  created  by  law,  bis  appoici- 
ment  to  also  provided  for  by  statute,  and  the 
same  statute  provides  tbat  meh  apputot- 
ment  shall  be  made  with  power  of  aoqw- 
sUm  cr  rranoval  by  the  governor  at  any  time 
tfx  canse  to  be  stated  In  writing  bat  not  Isr 
pfAtlcal  reaacms.  The  way  In  whUi  the 
office  was  created,  the  manner  provided  for 
filling  It  and  the  mode  of  removal  and  of 
filling  vacandes,  betng  all  iwovided  bj  stit- 
nte^  the  case  faUs  clearly  oalatde  at  tfeoee 
offices  to  which  the  constitntlonal  i^tnUm 
rdatee.  People  v.  Osborne,  7  Cola  flOB.  4 
Pa&  1074;  Brown  v.  PeoplBh  11  Oda  lO. 
17  Pac  104. 

In  this  connection  we  may  otm^der  me- 
tlon  1,  art  12,  and  section  3,  art.  IS,  ct  ibt 
omatltutlon.  The  argument  baaed  vpea 
these  provtolons  to  to  the  effect  that,  before 
an  office  not  Uable  to  impeachiaent  can  bt 
removed,  the  iffocedure  lanUng  np  to  a 
judgment  <ff  removal  mnat  be  prescribed  1? 
an  act  of  the  legislature.  Ttieee  two  pro- 
vtotons.  singly  or  together,  do  not  wantst 
thto  deductlw.  The  first  in  the  ordv  ii 
which  they  appear  in  the  otuistltntlon  pro- 
vides only  that  "evo-y  person  holding  utr 
dvil  oeic&  Mnd&e  the  state,  or  any  maOk- 
ipallty  therein,  shall,  unless  ranoved  ac 
CMdIng  to  law,  exercise  the  duties  of  sodi 
office."  The  wwds  "aoccffdlng  to  law"  ii 
this  section  can  have  no  oth«-  coDBtniGti>4i 
than  that  such  officers  shall  be  ranoved  as 
provided  by  the  constitution  or  (ttatote  law: 
and  the  same  is  equally  true  of  sectimi  Z. 
art  13,  providing  that  certain  officers  duB 
be  liable  to  removal  tcv  misconduct  or  mal- 
feasance In  office,  in  sacii  manner  as  may 
be  [H>ovlded  by  law.  There  to  ccttaisly 
nothing  in  these  provisions  prohibiting  tbe 
legislature  from  autbortolng  the  summary 
removal  of  the  relator  in  this  case;  and.  if 
removed  In  accordance  with  a  oonstitiittooal 
statute,  he  was  removed  "according  to  lav." 

It  Is  claimed  that  the  provision  in  retenaae 
to  removals  by  the  governor  affiles  only  to 
.appointees  made  by  that  t^cer  to  flU  vaeaih 
des  caused  by  resignation,  death,  or  otb-r- 
wiee  of  the  appointees  confirmed  by  the  sen- 
ate; and  that  as  to  those  anointments  made 
by  the  govonor  and  confirmed  by  the  aeoMt 
the  governor  alcme  has  no  powCT  of  removal 
In  support  of  this  claim  the  following  cues 
are  cited:  People  v.  Casnean.  20  Cat  50i; 
People  V.  Freese,  76  CaL  633,  18  Pac.  81::; 
Id.,  83  Gat  453,  23  Pac.  378.  These  dedaioQi 
were  based  upon  the  statutes  of  Califomii. 
providing  that  certain  officers  appointed  br 
the  governor  vrith  the  advice  and  ocHisaiE 
of  the  soiate  could  <»dy  be  removed  by  du 
governor  with  the  concurrence  oi  the  senttf; 
the  power  of  the  legislature  to  Inrest  the 
governor  alone  with  authority  to  remove  be- 
ing expressly  recognized,  as  amwars  from  the 
following  extract  from  the  <9inion  wrfitca 
Iqr  COUef  Justiea  Fi^  in  Pet^  r.  Oaancss. 
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mx>rfl:  "The  office  was  created  by  hm,  and 
the  mode  in  wtldi  the  office  and  vacancies 
tlierein  shoold  be  ffiled  was  nutter  purely  of 
leslslative  discretion."  Onr  statute  farDliOies 
a  conclTUlTe  answer  to  tbls  argument  of 
coTuusd.  Section  45  of  tbe  ciMrter,  after  pro- 
viding for  the  apiM^tment  ot  ttie  fire,  police, 
and  excise  commissioners  by  the  gorernor  by 
and  with  the  advice  and  consent  of  the  sen- 
ate, farther  provides  that  the  govwnor  may. 
In  vacation  of  the  s«iate,  fill  vacancies  by 
appointment  ta  writing  filed  with  the  secre- 
tary  of  state;  and  all  appointments  by  the 
governor  shall  be  made  with  power  of  sns- 
pension  o*  removal  at  any  time  for  cause, 
etc.  Such  broad  and  sweeping  language  as 
tills  is  certainly  snffldent  to  Include  all  the 
appointments  provided  for  in  aald  section, 
whether  made  with  the  advice  and  consent  of 
the  senate  or  to  fill  vacancies  during  vacation 
of  the  senate;  and  to  undertake  to  restrict 
the  pow^  of  the  governor,  as  urged  by  coon- 
Bel,  would  be  a  p«version  of  the  letter  and 
spirit  of  the  act 

Authorities  are  cited,  al^ongh  not  serious- 
ly relied  upon,  to  show  that  an  office  Is  prop* 
crty,  and  that  the  possessor  has  a  vested 
right  therein.  This,  howevra-,  grows  out  of 
the  common-law  role  regarding  an  office  as 
a  hereditament  It  can  have  no  fonndatlon 
In  -a  republic  like  ours.  ''Public  offices," 
says  Ruycles,  C.  J.,  In  Conner  v.  New  York^ 
6  N.  Y.  285,  "are  not  Incorporeal  heredita- 
ments, nor  have  they  the  character  or  qual- 
ities of  grants.  They  are  agencies.  With 
few  exceptions,  they  are  voluntarily  taken, 
and  may  at  any  time  be  resigned.  They  are 
created  for  the  benefit  of  the  public,  and  are 
not  granted  for  the  Incumbent.  Their  terms 
are  fixed  with  a  view  to  public  utility  and 
convenience^  and  not  tor  the  purpose  of 
granting  the  emoltunents  during  that  period 
to  the  office  holder."  See,  also,  Mechem, 
Pnb.  Off.  H  464,  465. 

The  statute  only  requires  that  the  reason 
for  removal  shall  be  other  than  political,  and 
that  it  shall  be  stated  in  writing.  The 
words,  "but  not  for  political  reasons,"  are 
WOTds  of  limitation,  and  could  have  been 
deemed  necessary  by  the  legislature  for  but 
one  reason,  to  wit,  that  otherwise  the  gov- 
ernor might  remove  for  political  purposes. 
The  Intent  on  the  part  of  the  legislature  to 
confer  the  power  of  removal  for  any  otiwae 
cause  satisfactory  to  the  goreamor  is  made 
plain  hy  the  words  of  limitation.  Was  the 
action  taken  by  the  governor  authorized  by 
the  statute?  -  By  it  the  govemw  is  given 
full  power  over  the  removal  of  the  officers 
named,  subject  to  the  specified  restrlctlona 
It  Is  a  familiar  principle,  subject  to  general 
application,  except  as  otherwise  limited  by 
the  oonstltutian,  that  municipal  corporations 
are  creatures  of  the  statute,  and  that  the  leg- 
lilative  power  over  the  same  Is  plenary.  The 
legislature  had  tbe  power  to  provide  for  the 
creation  of  a  p(dlce  commissioner  for  the 
cUr  ot  Deunr.   It  had  the  power  to  provide 


the  manner  In  wbldi  such  office  should  be 
filled,  and  there  can  be  no  doubt  that  it  had 
like  powo:  to  invvide  for  removaLs.  In  the 
same  section  in  which  the  authority  Is  con- 
ferred upon  the  gov^nor  to  remove  certain 
officers  for  cause,  like  authority  is  conferred 
upon  the  mayor  to  remove  officers  appointed 
by  him.  It  Is  to  be  observed  that  the  lan- 
guage of  the  statute  Is  substantially  the  same 
in  both  Instances.  The  legislature,  in  deal- 
ing with  these  officers,  was  dealing  with  the 
chief  executive  officer  of  the  state,  and  with 
the  chief  ^ecutJve  officer  of  the  city  of  Den- 
ver. It  certainly  understood  that,  in  admin- 
istering the  affairs  of  the  state  In  the  one 
Instance  and  the  affairs  of  the  dty  of  Denver 
In  the  other,  these  administrative  officers 
would  be  Ukely  to  be  called  upon  to  act  In  a 
summary  manner  with  their  subordinates  In 
certain  contlngaicies;  and  the  fact,  If  It  be 
a  fact,  tb&t  the  governor  acted  In  this  case 
without  sufficient  refiectlon.  Is  a  weak  argn- 
ment  against  the  investiture  of  the  power 
of  removal  In  the  executive  of  officers  ap- 
pointed by  him.  EJiperience  has  demon- 
strated that  the  power  of  removal  must  be 
lodged  somewhere,  and  the  fact  that  the 
power  exists  and  may  be  exercised  as  occa- 
sion requires  carries  with  It  the  possibility 
that  the  power  may  not  always  be  wlse^ 
used.  But  If  this  is  to  be  taken  as  a  coodn- 
slve  argument  against  the  power.  It  applies 
as  well  to  all  Investiture  of  authority,  and 
would  overthrow  government  itsdf. 

Whatever  may  be  the  rule  as  to  those  offi- 
cers, the  removfll  of  whom  for  certain  spec- 
ified cnitses  Is  provided  by  other  statutes  or 
by  .  the  constitution,  the  governor,  under  the 
statute  before  us,  Is  not  required,  as  a  pre- 
requisite to  removal,  to  Institute  an  Investi- 
gation In  the  nature  of  a  judicial  or  quasi  ju- 
dicial Inquiry.  Tho  Investiture  of  the  pow- 
er of  removal  here  given  is  restricted  in  but 
two  particulars;  it  must  not  be  exercised  for 
pcdltical  reasons,  and  tlie  cause  of  removal 
must  be  stated  In  writing.  In  considering 
removals  under  this  act  we  must  assume  that 
the  lawmaking  body  was  ot  the  opinion  that 
the  requirement  that  the  cause  of  removal 
should  be  stated  In  writing  was  the  only 
check  necessary  to  prevent  an  arbitrary  and 
oppressive  abuse  of  the  power. 

If  removals  were  only  authorized  for  cer- 
tain specified  reasons,  a  qnestlon  of  proced- 
ure might  have  been  presented  more  difficult 
of  solution.  In  this  Instance  the  cause  stated 
does  not  import  any  wrongdoing  to  the  offi- 
cer, and,  while  it  may  not  be  such  as  would 
have  had  weight  with  a  court  It  was  deemed 
sufficient  by  the  governor,  and  hie  judgment 
Is  final  and  dedsive.  The  office  of  p<^ce 
commissioner  is  created  by  the  statute.  It 
was  accepted  by  the  relator  under  the  con- 
dltlons  imposed  by  the  act  amcmg  which 
was  that  the  Incumbent  should  hold  it  sub- 
ject to  removal  by  the  governor  for  cause. 
Under  the  statute  the  cause  that  may  be  suf- 
ficient to  warrant  removal  is  to  be  deter- 
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mined  1^  the  goremor,  and,  no  mode  of  In- 
quiry bdng  iweecrlbed,  he  Is  at  Ubwty  to 
adopt  such  mode  as  to  him  shall  seem  prop- 
er, without  Interference  on  the  part  of  the 
oonrts.  The  goranor  was  not  bound  to 
examine  witnesses  under  oath  or  otherwise, 
alllioui^  It  was  emlumtly  ptaptr  that  be 
ahonld  do  so.  He  mlgbt  have  resorted  to 
other  means  for  ascertaining  whether  a  cause 
4tf  removal  existed.  And  the  refusal  to  al* 
low  counsel  Is  not  a  tetal  objection  to  the 
coremcv's  action,  as  he  might  hare  pro- 
ceeded ex  parte.  The  goTernor  having  deter- 
mined that  a  snffident  cause  for  removal  ex- 
isted, and  having  exercised  tte  power  coo- 
flded  to  him,  r^tcv  Is  without  remedy  la 
this  proceeding:  It  is  the  doty  of  tiie  courts 
to  iq>h(^  the  executive  power  as  it  has  been 
conferred  by  the  legislaturei  The  foregoing 
condask>ns  And  siyiptnt  In  the  following  do- 
dshms  In  addition  to  those  already  dted: 
Keenan  v.  Perry,  24  Tex.  253:  Wilcox  v. 
Peoide,  90  HL  186;  People  v.  Hlgglns,  15  IlL 
110;  State  v.  Doherty,  25  La.  Ann.  119; 
SUte  V.  Hawklna,  44  Ohio  St  08,  6  N.  XL  228; 
aty  of  Hobofcea  v.  Gear,  27  N.  1.  lAW,  265; 
People  V.  Whltlodc.  82  N.  Y.  181;  State  v. 
MeOarry.  21  Wis.  60B.  The  judgment  of  the 
district  court  win  be  reversed,  and  the  cause 
remanded,  with  direction  that  Judgment  be 
QBtered  tor  plalntiff  In  error. 


UNION  PAQ.  ET.  GO.  v.  RAINBT  et  at 

(Supreme  Court  of  Colorado.    Dec.  4,  18^) 
Cahkiers  or  Litb  Stock— Defects  ik  Cab. 

1.  The  defect  to  a  car  fumiBhed  to  tmiiH- 
port  horsea,  tbftt  the  ^de  ilati  are  so  far  apart 
aa  to  allow  horaet  to  get  thdr  feet  through 
them.  U  Dot  so  ainarent  to  the  shipper  load- 
ing his  horsea  on  the  car  as  to  convict  him  of 
negligence 

2.  A  ndlroad  cannot,  In  condderatlon  of  a 
reduced  rate,  exempt  itself  from  all  liabilities 

of  a  currier  of  live  Rtock,  not  resulting  from 
defective  tracks,  wheels,  or  axles. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  Michael  Kolney  and  Henry  L. 
Allen  against  the  Union  Pacific  Railway 
Company  tor  damages  for  Injuries  to  live 
stoclL  Judgment  for  plaintiffs.  Defendant 
appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HAYT,  a  J.: 

Action  for  injuries  to  horses  while  In 
transit  from  Kansas  City  to  Doaver,  over 
defendant's  railroad.  Judgment  tor  plain- 
tiffs for  $500.  Defendant  appeals.  31ie 
plalntiecs,  in  their  complaint,  allege  that  de- 
fendant was  a  common  cairlsr  for  bin,  and 
as  such  received  from  plaintiffs  19  hones, 
which,  tar  a  valuable  consideration.  It  un- 
dertoc^  to  carry  and  safely  transport  to  the 
cHy  ot  Dmvet,  In  the  state  <tf  Colorado;  that 
defendant  carelessly  and  negllgeatly,  wttl^ 
flot  giving  plaintiffs  on  importunity  to  In- 
spect the  same,  furnished  a  car  fw  the  trans- 


portation of  aald  horses,  wblcb  ni  ■ 
anltaUe  tor  the  cairiage  of  hofHt,  ui  m 
defective  and  unsafe;  that,  as  a  mritiffr 
fMidaat's  n^Ugenoe,  said  horns  wn  io 
aged  in  tbe  sum  of  $1,997.  ThsflMtddm 
oooalsts  of  a  general  denial  Tie  nri 
defense  aUegcs  that  at  the  ttane  of  deanr 
ot  tbe  borsM  to  defendant,  idttaitu  fiibf 
waa  in  poisasrton  thereof  aadivpBcdiifr 
fendnnt,  as  a  commtm  carrier,  to  Hupc 
the  same  to  Denver,  OoitKi  oat  lbs  d 
tboe  a  qiedal  omtract  was  eatocd  Icti  k» 
tweoi  Bainoy,  acting  fir  UnsdC  ui  a 
coplaintifl,  and  the  defendait  tasK- 
wbenby,  for  a  certain  xedncsd  att,  dcfc 
Cendant  company  was  reiessed  fron  ikb 
billtles  not  resulting  from  defectfn 
wheels,  axles. 

Teller  &  Orabood  and  C.  M,  EendiO.  tr 
appellant  8.  L.  Oarpenttf ,  tor  tjfpOM. 

HATT,  0.  X.  (after  staung  tb«  ttm.)  E- 
negligence  complained  of  as  haTio;  ax 
the  Injury  to  tbe  btnves  in  questioci  taukr 
in  the  defendant  furnishing  an  nnidu:- 
car,  as  It  is  claimed,  tor  the  Crusponirr: 
of  the  horsea.  Hie  particular  defect  in  c 
car  pointed  out  is  that  the  sUti  npn  ::- 
side  of  the  car  were  too  far  ajfui,  kic> 
the  apntures  so  large  as  to  pcnch  y 
horsee'  feet  to  be  protruded  tlina«k  -■ 
slats;  that  as  a  result  of  this  defnt 
horses*  feet  wow  protruded  betvca  u 
slats,  and,  bdng  unable  to  witlidnv  tbtL 
they  were,  aa  a  result,  thrown  don.  c 
trampled  upon  by  the  others.  Tit  v 
mony  tends  to  show  that.  In  the  maiuk^  - 
dicated,  fom*  horsea  received  fttil  InjiTA 
while  others  were  badly  disabled.  Tbtrt 
denoe  turthw  shows  that  the  cv  *u  ^ 
unsvUtable  for  the  transportatloa  of 
that  it  was  aldetraclccd  by  the  deftod:^ 
company  at  the  station  of  Ulls,  ob  tbe  ac- 
between  Kansas  City  and  Daw  ^■ 
horses  removed  from  the  car,  and  tbea*^ 
paired,  ocoaalonliig  a  daisy  ot  U  booA  c-' 
Ing  which  time  the  horses  w«neipafieii»  J 
beating  tainstorm,  causing  additioui  du 
age.  The  case  was  tried  to  tbe  ooort  will  - 
the  intcrventloo  of  a  jury,  and.  wkOt  li^t 
la  some  conflict  ln,tlw  evldenoebweoiiii^'^ 
«i  tbto  review  assume,  in  nqipon  o( 
Judgment  of  the  district  court,  tbat  Uk  v> 
alleged  by  the  oomplatnt  were  oBoa^ 
estabUsbed  by  the  evidence.  Aa  to  vttw 
a  railroad  company  transporttm  afliio*^ ' 
to  be  treated  as  a  common  canitf. 
aa  the  special  agent  of  the  owBv.i'M'^ 
tion  about  which  much  hss  teen  niiK 
and  aomo  dlvenrity  ot  ostaioa  f 
earlier  tlmeo,  whm  the  codhdod  hv  ^ 
reference  to  common  carriers  hid  in  ^ 
in  Bngiand,  tliere  waa  in  existence  v> 
ble  method  of  transporting  live  «t»i: 
njfoa  tbim  Is  largely  bounded  tbe  doetrlv^ 
the  English  coarts  that  nllnad  eonv^ 
are  not  to  be  conslderad  aa  oonaua  tiow 
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•t  live  8toc^  This  doctrine  has  led  to  the 
nnouucemeDt  of  BlmUar  coqcIusIoiui  by 
ome  of  tbe  courts  in  tbls  country.  How- 
ver,  we  tMnk  the  decided  weight  of  autbor- 
ty  and  reason  Is  In  support  of  the  opposite 
oncluslon.  In  our  Judgment,  no  good  rea- 
on  can  be  found  In  support  of  the  conclu- 
ion  that  railroad  companies  are  common 
arriers  of  the  Innumerable  articles  received 
nd  tranaported  dally,  which  does  not  apply 
o  the  transportation  of  lire  stock.  In  this 
ountry  the  live-stock  business  is  one  of  the 
Qost  important  with  which  we  have  to  deal. 
The  lx>undless  prairies  of  the  west  are  the 
lome  of  vast  herds  of  horses,  cattle,  and 
pther  animals.  For  the  support  of  this  in- 
lustry,  a  market  for  the  stock  most  be 
ound.  This  market  is  utiualty  found  in  dis- 
ant  iMirts,  where  the  country  Is  more  densely 
lopulated,  and  from  the  business  thus  fur- 
tished  railroad  companies  derive  a  large 
>art  of  tbelr  revenue.  The  rights  and  fran* 
thlses  which  have  been  so  freely  extended 

0  the  railroad  companies  were  upon  the  con- 
lltlon  that  they  should  be  oommon  carriers 
>f  passengers  and  merchandise,  and  we  see 
lo  reason  why  an  exception  Should  be  made 
igalnst  live  stock.  Mr.  Hutchinson,  in  his 
ixcellent  work  on  Carriers,  as  a  result  of  a 
-eview  of  tbe  authOTltlea  npoo  the  subject, 
las  made  certain  deductions,  which  are  so 
ersely  and  cogently  stated  by  the  eminent 
lutbor  that  we  shall  quote  and  adopt  them, 
vithout  undertaking,  in  this  optaion,  to 
inalyze  the  authorities  upon  which  they  are 
>ased:  "The  carrier  of  living  anitp^iH  as 
reight  is  therefore  to  be  r^arded  as  a  com- 
non  carrier  as  to  such  fredgbt,  and  not  «a  a 
ipecial  agent  of  the  owner  tor  their  trans- 
>ortati(m,  as  baa  been  sometimes  contended. 
3ut.  as  the  l4w  has  introdoced  by  ImpUcft- 
ion  into  every  contract  for  tbe  carriage  of 
roods  an  exception  to  the  carrier's  llabiUtr 
a  cases  where  the  loss  of  them,  while  in 
lis  charge,  has  been  occasioned  by  the  act 
)f  Ood,  or  of  the  public  enemy,  or  by  their 
)wn  decay  from  an  inherent  Inflrmity,  or  by 
:he  fault  of  the  owner  himself,  so  it  has, 
'.rom  tbe  necessity  and  Justice  of  tbe  case, 
Btroduced  an  exception  in  favor  of  the  car- 
ier  of  live  stock,  of  accountablU^  for  Its 
OSS  or  Injury  resulting  from  Its  own  oncon- 
joUable  vicious  propensltiee,  and  tbe  dam- 
iges  Incident  to  its  carriage  from  Its  inher- 
nt  natural  character."  Hutch.  Oarr.  (2d  Eld.) 

1  222.  In  Bupport  of  the  author's  conclusion 
:hat  a  railroad  company  engaged  In  tbe 
xansportation  of  live  stock  is  a  common 
<arrler  of  such  stock,  the  following  cases, 
unong  the  many  which  may  be  (oond,  are 
nted:  Welsh  t.  Railroad  Oa,  10  Ohio  Bt 
15;  Moulton  v.  Railway  Co.,  31  Minn.  85,  le 
a.  W.  497;  Ormsby  v.  Hallway  Co.,  2  Me- 
C^ary,  49,  4  Fed.  706;  Ballway  Oo.  v. 
aeyndlds,  8  Kan.  823;  Railroad  Co.  v.  Pratt, 
22  Wall  123;  Lawson,  Cont.  |  137;  McFad- 
iea  T.  O^Uwaj  Oo.,  flfi  Ma  843,  4  B.  W.  6Sa 

A  omMncv  cwrier  la  bound  to  furDlab 


aoltable  T^des  toir  tbe  transpwtatlim  ct 
gash  freight  as  be  undertakes  to  carry,  sad 
If  be  fails  to  do  tbls,  and  Injury  results  from 
such  failure,  be  is  liable.  It  baa  been  'said, 
however,  that  when  the  Shipper  assists  In 
loading  live  stock  of  bis  own  without  objeo- 
tloQ  to  tbe  car  at  tbe  time,  he  cannot  after- 
wards  recover  for  an  Injury  resulting  from  a 
defect  In  tbe  car  apparrat  to  blm.  Bor.  B.  B. 
p.  1307.  In  snppOTt  of  tbe  text,  the  author 
dtes  Betts  v.  Trust  Go.,  21  Wis.  81;  Railway 
Co.  T.  Van  Dresar,  22  Wis.  511;  Railroad  Oo. 
T.  Dunbar,  20  HL  823;  Baltawad  Oo.  v.  Whlt- 
Ue,  27  Oa.  635.  ^e  conclusions  readied  tn  all 
the  above  cases  are  baaed,  to  a  large  ezt«it, 
upon  tb.e  holding  of  the  courts  in  tbe  par- 
ticular states  that  railroad  companies  sre 
not  commim  carriers  of  live  stock,  or  that 
tbe  obligation  of  the  common  corrlo^  did  not 
rest  tq^on  the  company  In  the  partlcnlar  case 
b^ore  the  court  Aside  from  this,  in  B^ts 
V.  Trust  Oo.,  supra,  the  ne^lgence  com- 
plained of  oonslsted  in  the  unsafe  condition 
of  tbe  dow  of  tbe  car  containing  the  ani. 
mals.  Tbe  owner  himself,  having  loaded  the 
car,  knew  ot  tbe  ccmdttlon  of  tbe  dow,  and 
did  not  Inform  tbe  company,  which  was  lg< 
norant  of  tbe  fact  Under  these  circum- 
stances, It  was  held  that  tbe  owner  could 
not  recorer  for  Injuries  received  by  the  cat. 
tie  In  escaping  from  the  car  In  consequence 
of  such  defect;  that  it  was  attributable  to 
his  own  negligence.  In  Railway  Co.  v.  Van 
Dresar,  supra,  the  plaintiff  loaded  tbe  cattle 
Injured  In  a  tight  box  car,  Instead  of  the 
ordinary  cattle  car,  and  th.e  court  held  that 
he  could  not  recover  for  losses  resulting  from 
his  own  negligence.  The  decision  also  rests 
to  some  extent  Q?>on  a  special  contract.  In 
the  Illinois  case  the  cars  were  hired  from 
tbe  railroad  company,  to  be  laden  as  tbe 
hirer  chose,  and  the  court  held  that  the  com- 
pany did  not  Incur  any  risk  as  to  tbe  mode 
adopted  by  blm  tn  loading  the  cars.  In  tb.e 
Oeorgta  ease  It  was  held  that  If  the  railroad 
company  lilree  cars  to  a  shipper  absolutely, 
be  cannot  look  to  the  company,  as  a  common 
carrier,  for  damages,  in  ease  of  injury  to  bis 
property.  Tbe  case  Is  hardly  In  point  in 
support  of  tbe  text  of  the  author,  the  facts 
being  that  tbe  plaintiff  loaded  two  cars  with 
hogs.  The  agent  of  tbe  railroad  company 
promised  that  be  would  put  slats  across  the 
doors.  This  the  agent  did  not  'do,  and  the 
court  hdd  that  if  the  damage  to  the  bogs  was 
attributable  to  such  omiaaioii,  the  railroad 
company  w«s  Uable  for  a  breach  of  this  con- 
tract It  was  urged  in  defuse  that  as 
plalntUt  was  present,  and  acquiesced  in  the 
manner  in  which  the  hogs  were  secured,  be 
was  guilty  of  contributory  n^llgence,  and 
could  not  recover.  As  a  reason  for  rejecting 
this  defense,  the  court  stated  that  It  was  ap- 
parent that  the  owner  acquiesced  temporari- 
ly in  the  manner  In  wtilch  the  doors  were 
closed,  relying  upon  the  agent  to  fulfill  his 
promise  to  have  them  prop^ly  datted.  At 
most  U  Is  but  a  negatlTe  antborit^  In  sop* 
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port  of  the  text.  In  all  the  forefroing  cases, 
ft  expressly  appears  that  the  plalntlfl  had 
knowledge  of  the  particular  defect  which 
was  'the  proximate  cause  of  the  Injury,  while 
the  proof  In  tMs  case  expressly  negatives  the 
knowledge  oo  the  part  of  these  plaintiffs  of 
the  defect  to  which  the  Injury  in  this  case 
Is  attributable.  Plaintiff  Raiuey  was  the 
only  witness  examined  upcn  this  point,  his 
coplalutiff  not  being  present  at  the  time  of 
the  shipment  He  says:  "When  I  saw  the 
car,  I  objected  to  It  •  •  •  My  objection 
to  the  car  was  that  It  was  too  low,  and  was 
a  bad  car  generally.  *  *  *  I  didn*t  notice 
the  slats.  I  never  had  a  horse  get  his  foot 
in  there  before,  and  I  did  not  notice  that" 
Plaintiffs  are  not  brought  within  the  rule 
given  by  Mr.  Borer.  If,  with  knowledge  of 
the  particular  defect  relied  upon  to  charge 
the  defendant,  they  had  accepted  the  car, 
&  different  case  wmild  have  been  presented. 
Even  under  such  circumstances,  tb«re  is  ex- 
cellent authority  In  support  of  the  liability. 
Railroad  Co.  v.  Pratt,  supra.  The  defect 
was  (Hie  not  easily  recognized.  The  seiectlcMi 
of  the  car  was  entirely  with  the  railroad 
company,  and  plaintiffs  had  a  right  to  as- 
sume that  It  was  suitable  for  the  purposes 
for  which  It  was  furnished,  and  the  com- 
pany cannot  be  allowed  to  escape  responsi- 
bility for  Its  own  negligence  upon  the  plea 
that  plaintiffs  should  have  noticed  the  de- 
fect, and  rejected  Oifi  car. 

It  Is  contended  tiiat,  under  the  written  con- 
tract, defendant  is  expressly  relieved  from 
liability.  Whether  a  common  carrier  can, 
by  contract,  provide  against  liability  for  his 
negligence,  is  a  question  that  has  occasioned 
much  discussion.  Whatevw  may  bo  the  re- 
sult of  judicial  decision  elsewh^,  in  this 
state  the  rule  denying  the  right  is  firmly  es- 
tablished. In  Transportation  Oo.  T.  Corn- 
forth,  3  Colo.  280,  Thatcher,  0.  J.,  says:  "The 
doctrine  that  a  common  carrier  cannot  di- 
vest himself  of  liability  elth^  by  special 
contract  or  notice,  where  damage  or  loss 
results  from  his  fraud,  negligence,,  or  mis- 
feasance, may  now  be  considered  as  well  es- 
tablished In  this  country."  See,  also,  Carr  v. 
Schafer,  15  Colo.  48,  24  Pac.  873;  Railroad 
Oo.  V.  Pratt,  supra;  Moulton  v.  Railway  Oo.. 
sapn.  The  Jndgmmt  of  the  district  court 
wlU  be  affirmed. 


PEOK  LATERAL  DITCH  GO.  T.  FELLA 
IRBIGATINa  DITOH  OO. 

(Bniweme  Court  of  Oolorado.    Deo.  4,  18(^) 

AcnOK  TO  SbT  ASIDB  DbCRBB— FeaUD  —  LlMtTA- 
TIOSS. 

An  action  to  set  aside  a  decree  fraudn- 
leatlr  substituted  for  another  In  a  proceeding 
tor  determination  of  priority  of  water  rights  is 
not  an  action  to  determine  such  priority  of 
rl«^ts,  within  Gen.  St  H  1796, 1797,  prescribing 
the  time  within  which  such  an  action  may  be 
bronght  after  such  a  decree,  but  Is  an  action 
for  relief  on  the  ground  of  fraud,  required  by 
section  2174  to  be  brought  within  a  ewtaiu 
ttnw  after  discovery  of  the  fraud. 


Appeal  from  <Ustrlct  court,  Boolder  coomj 
Action  by  the  Peck  Lateral  Dltcb  Oompaaj 
against  the  Pella  Irrigating  Dit(di  Compan.T 
to  set  aside  a  decree  for  fraad.  A  demnxrer 
to  the  complaint  was  sostalned*  and  oom- 
plainant  appeals.  Bevoved. 

Manley  &  Mowe  and  Benedict  &  Pbdps. 

for  appellant 

HATT,  C.  J.    By  the  alleeatiozis  at  the 
complaint  it  la  shown  that  in  the  year  ISSL 
and  prior  thereto,  appellant  and  app^^ 
were  t>oth  users  of  water  for  irrigation  frwD 
St  Vrain  cre^   In  1881  an  adjodication  of 
priorities  to  the  use  of  water  from  thii 
stream  was  bad  In  the  district  court  of 
Boulder  county,  in  pursuance  of  Hie  statutes. 
To  this  proceeding,  appellant  and  appeO«e 
were  parties,  and  the  rights  of  each  wen 
duly  ascertained  and  fixed  by  a  decree  en- 
tered on  the  2d  day  of  June,  1882.  TIdi 
decree  was  entered  after  a  fall  hearing  of 
all  tiie  parties  interested,  and  is  alleged  to 
have  been  made  In  confwmlty  to  law,  and 
In  accordance  with  the  testimony  and  praxb 
taken.    At  a  subsequent  term  of  Oie  court, 
and  upcm  the  19th  day  of  February,  ISS3, 
about  eight  months  after  this  original  de- 
cree was  entered,  appellee,  without  notice  t» 
appellant,  procured  tiie  signature  of  the  pre- 
siding judge  to  a  decree  substantially'  mod- 
ifying and  changing  the  rights  of  am»ellaiit 
and  appellee  as  set  fwtb  In  the  former  de- 
cree, to  the  prejudice  of  appellant.   It  is  fur^ 
th^  alleged  in  the  complaint  that  tUs  amend- 
ed decree  was  granted  without  notice,  and 
without  a  hearing  being  acceded  appellant 
or  an  opportunity  to  be  heard,  and  that  it 
was  withheld,  and  not  recorded  nntO  neai^ 
ly  six  years  thereafter;  that  it  did  not  dis- 
cover the  fraud  until  late  in  the  year  188S. 
and  sh<wtly  hetore  the  Institution  of  this 
action.    The  bill  further  alleges  that  the 
wiginal  decree  was  fair  and  eqnltatde,  and 
that  the  subsequent  decree  was  nnjnst  and 
unfair,  and  not  sustained  1^  the  evidence, 
or  by  the  report  of  the  referee  to  whom 
the  matter  was  originally  submitted  for  de- 
termination.  To  this  complaint,  apptiOee  In- 
terposed a  general  demurrtf,  with  the  spe- 
cial allegation  that  the  cause  of  action  was 
barred  by  the  statute  of  limitation.  This 
demurrer  was  sustained,  and,  appellant  Reel- 
ing to  stand  by  his  complaint.  Judgment  was 
entered  against  him. 

The  record  does  not  disclose  tb%  precise 
reasw  for  which  the  demurrer  was  sostaln- 
ed.  It  Is  alleged,  however,  in  apptflaat^ 
Inrlef,  that  the  ruling  was  predicated  npoo 
the  theory  that  the  right  of  action  was 
barred  by  lapse  of  time.  As  this  seems  ts 
be  the  most  plantible  reason  that  can  be 
given  in  support  of  the  judgment  of  the  di» 
trict  court,  we  shall  examine  ■  the  atatalss 
up<m  which  such  a  condudon  mi^t  pomMr 
have  been  based.  There  are  two  iwoviaioDi 
ci  the  Irrigation  act  which  may  have  had 
■MM  Infloenoe  npni  the  mliid  at  the  trial 
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Jndgtt.   Am  tliese  proTisions  appear  in  the 

Geno-al  Statatea  of  1883,  the?  are  number- 
ed, respecUTely,  1796  and  1797.  Tbe  first 
proTldes  that  "nothing  In  this  act  or  in  any 
decree  rendered  under  tbe  prortsions  there- 
of, shall  prerent  any  person,  a^oclatlon  or 
corporation  from  bringing  and  maintaining 
any  suit  or  action  whatsoever  hitherto  al- 
lowed in  any  court  having  Jurisdiction,  to 
determine  any  claim  of  priority  of  right  to 
water,  by  appropriation  thereof,  for  irriga- 
tion or  other  purposes,  at  any  time  within 
four  years  after  the  rendering  of  a  final  de- 
cree ander  this  act  in  tbe  water  district  In 
which  such  rights  may  be  claimed.  •  •  *" 
The  next  sedition  provides  that  "after  the 
lapse  of  four  yeaxa  from  the  time  of  render- 
ing a  final  decree.  In  any  water  district,  all 
parties  whose  Interests  are  thereby  affected 
shall  be  deemed  and  held  to  have  acquiesced 
In  the  same,  except  in  case  of  suits  before 
then  brought,  and  thereafter  all  persons 
shall  be  forever  barred  from  setting  up  any 
claim  to  priori^  of  rights  to  water  for  irri- 
gation in  such  water  district  advo^e  or  con- 
trary to  the  effect  of  such  decree."  To  hold 
that  a  decree  obtained  by  fraud  could  not 
be  attacked  and  set  aside,  provided  tbe 
party  p«petratli^  the  fraud  could  succeed 
In  concealing  his  fraudulent  conduct  for  the 
I>eriod  of  four  years,  would  be  to  furnish 
unprincipled  people  with  a  sword  to  be 
wielded  in  the  destruction  of  the  property 
rights  of  others,  and  offer  a  premium  to 
knavery.  These  statutes,  which  are  to  be 
construed  together,  were  never  intended  to 
have  the  construction  indicated.  Certain- 
ly, there  Is  nothing  In  the  sections  quoted 
which  constitutes  a  bar  to  the  present  ac- 
tion. This  suit  Is  not  brought  for  the  par- 
pose  of  determining  the  priority  of  appro- 
priation to  water.  It  is  purely  an  action 
for  relief  on  the  ground  of  fraud.  If  any 
statute  of  limitation  Is  applicable  In  this 
case.  It  is  the  one  providing  that  "bills  for 
relief,  on  tbe  ground  of  fraud,  shall  be  filed 
within  three  years  after  the  discovery  by  the 
aggrieved  parQr.  of  tbe  facts  constituting 
SDCb  fravd,  and  not  afterwards."  Gen.  St. 
I  2174.  As  this  action  was  instituted  al* 
most  immediate  after  the  facts  came  to  tbe 
knowledge  of  the  appellant,  tbe  demurrer 
should  have  bew  ovwruled.  Judgment  r»> 
weneiL 


JONES  V.  BUTTON.* 
(Supreme  Court  of  Colorado.    Nov.  22,  1893.) 

C0NTB*CT8 — CONaTRrCTION — ACCOCKTINO. 

1.  C.  and  S.,  who  were  Interested  In  a 
Btnlng  company,  executed  contracts  where^. 
In  oODslderation  of  $16,750  giveo  by  S.  to  0., 
It  was  provided  that  they  should  be  equal  own- 
ers In  the  Btoclc  and  bonds.  It  was  also  Mreed 
that  S.  should  be  equally  liable  with  C.  on 
an  agreement  entered  Into  with  bondholders  of 
As  company^  and  for  ezpesses  Id  conducting 

*  Behaarins  denied  Deeunbar  22,  1888, 


the  company;  and  It  was  further  agreed  that 
80  much  of  the  stock  of  another  company  owned 
by  them  should  be  sold  att  wonld  amount  to 
the  price  paid  for  the  mining  property  by  C, 
together  with  the  cash  outlays  by  S.;  that  this 
should  be  turned  over  to  a.,  and  from  it  he 
should  pay  to  C.  $3,000  paid  by  him  on  the 
price,  and  pay  two  notes  of  $5,000  each,  exe- 
cuted by  C.  and  indorsed  by  S.,  for  the  bal- 
ance of  the  price  of  the  propertgr.  916,750  was 
to  l>e  retained  by  S.  as  repayment  to  him  of 
moneys  advanced  to  C,  and,  in  case  money 
was  not  obtained  from  the  stock  to  pay  tbe 
$3,000  to  C.  and  the  notes,  S.  should  be  releas- 
ed from  payment  of  the  $3,000,  and  S.  and  C. 
should  be  jointly  liable  for  the  notes.  Hefci, 
that  C,  was  not  personally  liable  for  repayment 
of  the  $16,750. 

2.  Before  S.  could  have  jndgment  against 
C.  on  one  of  the  notes  which  he  paid  after  mak- 
ing the  contracts,  the  stock  with  which  the 
payments  were  to  have  been  made  would  have 
to  be  accounted  for,  oiUI  an  account  would  have 
to  be  taken  of  payments  made  by  S.  and  C. 
for  expenses  of  the  business. 

Error  to  district  court,  Arapahoe  county. 

Action  by  W.  Henry  Suttou  against  James 
A.  Jones,  administrator  of  Isaac  Cooper,  de- 
ceased. Judgment  for  plaintiff.  D^endant 
brings  error.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HATT,  C.  J.: 

During  the  lifetime  of  Isaac  Cooper  he 
became  interested  in  the  Bearing  Fork  Im- 
provment  Company  with  W.  Henry  Sutton,  de- 
fendant in  error,  and  lilcewlse  with  one  Brad- 
ley in  the  Pearl  Mining  Company.  Both 
corporations  were  stocked  and  bonded,  and 
their  certificates  and  bonds  were  dealt  in  by 
the  parties.  While  Cooper  was  living,  hL> 
received  from  Sutton  various  sums  of  money 
for  which  Sutton  claims  he  died  Indebted. 
These  advances  amount  to  $16,750;  In  the 
transactions  resulting  In  tbe  acquisition  of 
title  to  tike  mining  property,  Cooper  became 
indebted  to  divers  parties,  and  the  indebted- 
ness was  evidenced  by  sundry  notes.  After 
his  decease,  Jones  was  appointed  adminis- 
trator by  the  county  court  of  Arapahoe  comi- 
ty, and  proceeded  to  wind  up  the  estate.  In 
the  course  of  tiie  administration,  Sutton  filed 
claims  against  the  estate  on  four  promissory 
notes,— two  of  $5,000  each,  one  of  $l,Di)0, 
and  one  of  $1,000.  At  about  the  time  these 
claims  were  filed,  or  ctmcurrently  therewitli, 
Sutton  also  filed  some  proofs  of  the  claim 
of  $16,750.  The  county  court  seems  not  to 
have  considered  these  claims  concurrently, 
but  disallowed  the  notes,  entering  a  final 
order  to  that  end.  From  this  order,  Suttou 
appealed  to  the  district  court  Afterwards, 
tbe  administrator  was  notified  that  this  u  i- 
llquldated  claim  of  $16,750  .  would  be  pre- 
sented for  allowance.  It  was  contested,  and 
Judgment  rendered  In  favor  of  the  estate. 
From  this  finding  Sutton  appealed,  and  the 
case  was  docketed  in  the  district  court  as  a 
separate  case.  At  some  time,  elthw  before 
or  after  the  case  reached  the  district  court, 
the  parties  reduced  their  respective  claims 
to  writing,  and  the  matter  stood  for  trial. 
Upon  the  Issues  thus  formed  upon  the  vari- 
ous claims,  the  court  set  down  both  oases  for 
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hMrinff  upon  the  Mme  day,  wltb  thft  rat- 
cestlon  that,  unless  some  reason  was  Bhown 
to  the  contrary,  they  would  be  oonsolkUtad 

prior  to  the  trlaL  The  conrt  orto«d  the 
two  nmtten  to  be  conMdldated  aa  one  case, 
and,  while  the  evidence  was  taken  sep- 
arately, they  were  treated  as  one  case  for 
file  purposes  ot  dlaposltion.  At  the  hearing 
tbe  91,900  note  and  one  of  ihe  95,000  notea 
w«e  withdrawn.  The  claim  of  the  91|000 
note  was  allowed,  with  Interest;  on  the 
$5,000  note  remaining,  Sutton  was  allowed 
to  recover  one-half,  with  Interest,— said  notes 
so  allowed,  with  interest,  agsregating  the 
som  of  $6,611.4S.  The  dalm  of  Sutton  tot 
916,760  was  fallowed.  A  single  Judgment 
was  entwed,  In  aeccnrdanee  wl^  said  findings, 
for  the  sum  of  96,611.40.  To  this  Judgment 
the  administrator  sued  out  a  writ  of  emw 
from  this  coivt  Sutton  likewise  sued  out 
a  writ  of  OTor  from  the  court  of  appeals, 
and  thereby  attempted  to  review  ttiat  part 
of  the  Judgment  which  fimnd  him  dlsentltied 
to  recover  upon  the  916,750  claim.  Tbe  oonrt 
of  ai»peals  becoming  advised  of  the  situa- 
tion, upon  reaching  the  case  for  hearing, 
suggested  that,  as  there  was  but  one  Judg- 
ment, but  one  review  could'  be  had;  where- 
upon, by  stipulation,  the  record  In  that  oonrt 
ma  Inought  hito  this  court,  and  nmsoU- 
dated  with  the  ease  already  here. 

The  rights  of  the  parties  are  largely  de- 
pendent upon  two  written  agreemeots,  and 
collaterally  upon  a  third,  which  Is  prior  In 
date.  This  prior  agreement  Is  set  forth  in 
the  case  of  Jones  v.  Perot,  34  Pac.  728,  (de- 
cided at  this  term.)  The  remaining  agree- 
ments are  as  follows: 

*mdB  agreement,  made  ttls  1st  das  «f 
Hay,  A.  D.  1882,  1^  and  between  Isaae 
Coaler,  ot  Denver,  Ckdorado,  of  ^  fliat 
part,  W.  HnuT  Sotton,  of  PhUadelphla, 
^nuylTanla,  of  the  second  part,  and  D. 
H.  BtBAlest  of  Denver,  Ootorado,  of  tbs 
third  part,  wltnesseth:  That  for  and  tn  con- 
sideration of  twdve  thousand  (12,000)  dol- 
lara  (in  band  pal^  to  said  Isaac  Oooper  by 
8^  W.  Henry  Button,  the  receipt  wberwtf 
Is  hereto  acknowledged;  and  In  considera- 
tion, fnrtho:,  of  the  sum  of  four  thousand 
sevoi  hundred  and  fifty  (4,70(0  dollan  ae- 
fcnowledged  to  have  been  paid  banMtm  to 
said  Isaac  Cooper  1^  said  W.  Henry  Sntton; 
In  consideration,  further,  ot  deven  thousand 
nine  hundred  and  nlnety-fonr  (11,994)  ahues 
of  the  capital  stock  of  the  RoMtais  Pork  Im- 
provement Company  transferred  and  set  over 
to  said  Isaac  Oooper  said  W.  Hemy  Sut- 
ton; and  In  oonsidemtloii,  further,  of  the  sum 
of  tiilrteen  thousand  (18,000)  doUars  to  be 
paid  to  said  Isaac  Cooper  by  said  W.  Henry 
Sutton,  aecmrdlng  to  the  t«ms  of  an  agree- 
ment this  day  executed  between  said  Isaac 
Owper  and  said  W.  Henry  Sntton;  and  hi 
consideration,  furthermore,  of  the  erpenses 
bunired  and  serrlcee  heretofore  rendered, 
and  lataoaed  to  be  hereafter  rendered,  by 


(Qk 

said  W,  Henry  SutlKMi  and  old  D.  E  kg, 
ley  In  Ae  organisation  at  ttu  Pcari  £^1 
Company,— the  said  Isaac  Oooper  ntmn 
and  agrees,  first,  to  and  wllk  aaU  W.  Haj 
Sntton,  and  it  is  herebj  mutuallf  tftrtV 
and  between  aald  Isaao  Oooper  aad  ttfi I 
Hairy  Sntttm,  that  tbey  are  Joint  vmn  a 
equal  partners  In  and  to  all  fbm  tafltil  rjd 
and  b<mds  of  the  Bominc  Wick  bynma 
Company  now  owned  or  hdd  by  Midte' 
Cooper  or  said  W.  "Hmar  Botfon,  «r  aitar 
be  acquired  hweafler  by  eUte-  ot  On;  a 
It  la  further  covenantad  and  agreed 
expenses  Incurred  and  ontlays  nade  I?  4 
ther  party  hereto  hereafter.  In  eontA: 
with  the  ooadact  of  the  affairrf  «f  ttc  £t 
Ing  Fork  Improvement  Company,  tn  e » 
equally  shared  by  aald  Isaac  Oot^er  aaC  s^ 
W.  Henry  Sntton;  and  It  Is  flirihauats 
deistood  and  agreed  tHat  an  flu  reqac: 
ties  attadduff  to  said  Xsaac  Coops 
and  tn  accordanee  with  the  terai  c 
agreemoit  made  between  said  Isue  CaK 
and  Uie  bondholdem  of  tba  Boaibig  Fttt:: 
pnvemoit  Company,  and  now  filed  wifi  3 
Guarantee  Trust  and  Safe-Deposit  Oonpc- 
of  Philadelphia,  are  to  be  equally  staRd^ 
said  Isaae  Oooper  and  aald  W.  Hcnj'  Scv 
and  It  la  further  nnderatood  and  s^eed  ±: 
monthly  settlemaits  of  the  capeaseelnsnf 
and  oufli^  made  by  ettlier  parlr  hsa 
shall  be  made  between  tne  said  lartlaa! 
that  the  profits  that  may  aeema  aietnlKi 
vide  equally,  share  and  idmie  tflk^  it  a- 
tlmes  as  may  be  bsreafter  mstiallr  IPS' 
up  cm  between  the  parties  hoeto;  iid. 
ther,  that  an  equal  division  otOmttadaci 
bonds  of  Uie  said  company  may  be  w> 
and  tUs  Joint  ownmhlp  and  cqail  tav 
Ship  terminated  at  any  sodi  time  u 
hereafter  be  mutually  agreed  ^oa  bane 
the  said  laaac  Cooper  and  the  aald  W.  He 
ry  8att«L  Said  Isaac  Cooper  eoraislii^ 
agrees^  aecond,  to  and  wttb  said  W.  Bar 
Sntton  and  aald  D.  H.  Bradlay,  sal  Ki 
mutually  understood  and  agcssd  bf  aai  ^ 
tween  ssU  Issae  Oodper,  aald  W.  BetirS^ 
ton,  and  said  D.  H.  Bsadlsv.  ttat  nU  Ok?b 
la  to  transffar  to  aaSd  D.  H.  Bndkrdat 
stock  of  the  Peart  Mlaing  Oanpsir  tbit  a* 
standa.  or  ttat  dXRdd  bow  stasd,  h  ft 
name  of  said  Isaac  Oooper,  and  tbatidt' 
Hsniy  SnttaB  la  to  tnaafer  to  mid 
Bradley  any  of  the  stock  of  the  Petri  im 
Company  that  be  may  bold  when  Ithiibfcs 
released  by  the  payment  to  him  of  boo?) 
advanced;  and  It  la  hereby  mutaallr  via 
stood  and  agreed  Oiat  the  stock  «i  tfisdr 
red  by  mid  Isaac  Cooper  and  aaU  W.  B«! 
Sntton  to  said  D.  H.  Bradlv  Is  to  btMi 
by  said  D.  H.  R!ndley  In  truat  ftr  tte^ 
pose  and  wltb  the  power  to  seS  is 
said  stock  as  may  b>  nsnnaasiy  to  nto  sa 
eya  equal  in  amount  to  the  actual  es*  ^ 
chase  iffloe  to  said  UaaeOoopirafanafA 
sixteen  (16)  properttas  eC  tbs  Fesil  1Ds» 
Company,  over  and  above  ttie  aetsil  in^ 
of  cash  subscribed  by  the  boBdhoUas  (f  * 
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Roaring  Fork  ImproTemeot  Company  under 
the  agreement  between  them  and  said  Ooop- 
p^.  before  referred  to,  together  with  the 
actual  caah  outlay  of  said  W.  H.  Sutton  here- 
tofore made  In  connectloii  with  the  aforeaald 
companies;  and  It  la  also  a^^oed  ttut  said 
D.  H.  Bradley  Is  to  bare  power  to  secure  any 
loan  necessary  to  cany  out  the  objods  of 
this  agreemoit,  and  to  hypothecate  so  much 
of  said  stock  so  held  by  him  In  trust  as  may 
be  neoessary  to  effect  socb  loan,  together 
with  the  Interest  thereon.  It  Is  also  imder- 
stood  that  all  moneys  so  raised  or  borrowed 
by  said  D.  B.  Bradley  are  to  be  turned  over 
to  said  W.  Hairy  Bntton,  to  be  disposed  of 
In  accordance  ^th  an  agre«nent  between 
said  W.  H.  Sutton  and  Isaac  Ooi^er  of  this 
il:ite.  before  referred  to.  It  Is  also  under- 
stood  and  agreed  by  all  the  parties  hereto  that 
after  the  amount  of  money  aforesaid  has 
been  raised,  and  all  loons  r^>atd,  If  any  hare 
t>een  made,  that  thui  said  D.  H.  Bradley,  act- 
ing as  trustee^  Is  to  divide  equally  between 
the  parties  hereto  the  stoi^  of  the  Pearl  MIn- 
tag  Company  remaining  In  his  hands;  that 
the  said  Isaac  Cooper  Is  to  reoelre  one-third, 
said  W.  Henry  Sutton  Is  to  receive  one-third, 
and  said  D.  H.  Bradley  Is  to  receive  one* 
third.  It  Is  also  understood  and  agreed  that 
this  trust  may  be  tmnlnated  at  any  time  that 
any  two  of  the  parttea  hereto  may  so  desire; 
nnd  In  that  event  the  sto<^  shall  be  retrans- 
ferred  by  said  D.       Bradley  to  the  parties 
from  whom  It  was  received  for  the  equal  ben- 
efit of  said  Cooper  and  said  Sutton.  In  wlt- 
nosR  wh^eof,  we  have  hereunto  set  our 
hnnds  and  seals  at  Rilladdphla.  state  of 
Pennaylvanla,  the  day  and  year  first  above 
written. 

"Isaac  Cooper.  [Seal.] 
Henry  Sutton.  [SeaL] 
*T>.  H.  %adley.  [SeaL]* 

Second  aipMinent* 

"Whereas,  In  an  agreement  made  this  first 
day  of  May,  A.  D.  1882,  between  Isaac 
Cooper,  W.  Henry  Sutton,  and  D.  H.  Brad- 
ley, It  Is  stipulated  and  agreed  that  the 
moneys  received  by  D.  H.  Bradley  from  the 
sale  of  the  stock  of  the  Pearl  Mining  Com- 
pany are  to  be  turned  over  to  said  W.  Henry 
.SnttMi;  and  ^ereas.  It  Is  also  stipulated 
In  the  same  agreement  that  said  W.  Henry 
Sutton  Is  to  pay  to  said  Isaac  Go<^r  the  sum 
of  thirteen  thousand  (13.000)  dollars  In  ac- 
cordance with  the  terms  of  an  agreement 
of  an  even  date:  Now,  therefore,  this  agree- 
ment, made  this  1st  day  of  Biay,  A.  D.  18S2, 
by  and  between  Isaac  Cooper  of  Denver, 
Oolorado,  and  W.  Henry  Sutton  of  Phil' 
adelphla,  Pennsylvania;  wttnesseth,  that,  of 
the  moneys  so  received  by  said  W.  Henry 
Sutton  from  I>.  H.  BnOlejr,  the  snm  of  three 
ttonsand  (3,000)  dcdlars  la  to  be  paid  to 
said  Isaac  Cooper,  the  som  of  ten  thousand 
ClOiOOO)  doOars  la  to  be  applied  to  the  pay- 
ment of  two  notes  of  five  thousand  (5.000} 
doilara  each,  gtw  br  saU  Xiaae  Ooopsr 


to  Bl  F.  Simmons  and  Indorsed  W.  Hen- 
ry Sutton,  and  sixteen  thousand  seven  hun- 
dred and  fifty  (16,750)  dollars  Is  to  be  re- 
tained by  said  W.  Henry  Sutton  as  repay- 
ment to  falm  of  moneys  advanced  to  said 
Isaac  Cooi>er;  and,  farther,  that  said  W. 
Henry  Sutton  la  to  retain  any  additional 
amount  that  he  may  have  advanced  to  Isaac 
Cooper,  In  connection  with  the  matters  of 
the  Pearl  Mining  Company,  that  has  not 
been  othwwlse  repaid;  and,  farther,  that 
D.  H.  Bradley  Is  to  be  paid  ten  per  cent 
of  the  amonnts  received  from  the  sole  of  the 
Pearl  Mining  Company's  stock  at  sixty  cents, 
per  share  or  over;  and,  farther,  that  the 
payment  of  thirteen  thousand  (13,000)  dol- 
lara,  refwred  to,  to  be  made  by  said  W. 
Hmry  Sutton  to  said  Isaac  Cooper,  Is  only 
to  be  made  In  the  event  of  the  receipt  of 
that  amount  by  said  W.  Henry  Sutton  from 
said  D.  H.  Bradley,  and  that,  In  that  event, 
of  this  amount  so  j;>rovIded  for.  said  Isaac 
Cooper  is  to  receive  three  thousand  (8,000) 
dollars,  and  the  balance,  ten  thousand  (lO.- 
000)  dollars,  Is  to  be  applied  to  the  payment 
of  said  Isaac  Cooper's  notes  to  M.  F.  Slm- 
moiu,  beftnre  referred  to.  And  It  Is  stipu- 
lated and  agreed  by  the  parties  hereto  that 
In  the  event  of  said  W.  Hoary  Snttrai  not 
receiving  from  D.  H.  Bradley  the  amount 
of  moneys  so  stipulated  to  be  paid  to  said 
Isaac  Cooper  and  to  said  M.  F.  Simmons, 
that  then,  in  that  event,  said  W.  H.  Sutton 
Is  to  be  rdeased  from  the  payment  of  three 
thousand  (3,000)  dollars  to  said  Isaac  Cooper, 
and  said  Isaac  Cooper  and  said  W.  Henry 
Sutton  are  to  be  Jointly  liable  for  the  amonnt 
of  said  notes  given  to  said  M.  F.  Simmons. 
And  It  Is  fnrthOT  stipulated  and  agreed  that 
la  evuit  of  either  party  hereto  taking  stock 
of  the  Pearl  Mining  Company  for  payments 
tiUtt  w^e  otherwise  to  have  been  made  in 
cash,  that  such  stock  shaU  be  taken  on  the 
basis  of  fifty  ceatm  per  share.  In  witness 
whereof  we  have  boreonto  set  onr  bands 
and  seals  at  Phlladslphla,  tUa  lat  day  of 
May,  A.  D.  1882." 

"Isaac  Ooop&.  [Seal.] 
"W.  H^ry  Sutton.  [SeaL]** 

Bennet  &  Bennet,  for  plalntUt  In  nror. 
R.  D.  Thompson  and  W.  ^iry  Satton.  tor 
defendant  In  error. 

HATT,  a  J.,  (aftir  stating  the  fhets.)  nw 
appeal,  as  taken  from  the  county  to  the 
district  court,  was  properly  taken  under  the 
amendment  of  1881.  See  Seas.  Laws  1801, 
pp.  "iM,  109.  The  mala  oonteotloa  In  thla 
court,  as  In  the  county  and  dlsttfet  eonrl^ 
has  reference  to  the  propsr  construe  lion  oC 
the  two  written  omtraets  of  May  1,  1881: 
These  agreements  were  e»eentsd  contfempora- 
neously,  and  relate  to  the  >Une  nib]eet<mat- 
ter;  they  refer  one  to  the  other,  and  are  to 
be  eonstme^  together.  The  first  of  these 
agreements  also  refers  to,  and  Is  based  up- 
on, a  prior  agreement  executed  between 
Iiaae  Oooper  and  tte  bondboldsn  at  the 
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Boarlng  Foric  Improremait  Gompiuy.  Thli 
agreement  win  be  found  specifically  set  forth 
In  the  case  of  Jones  t.  Perot,  34  Fac.  728, 
Cdeclded  at  this  term.)  An  examination  of 
this  prior  agreement  discloses  that  both 
Cooper  and  Sutton  were  Interested  In  the 
stock  and  bonds  of  the  Pearl  Mining  Compa- 
ny and  of  the  Boarlng  Fork  Improvement 
Company.  In  the  carrying  out  of  the  enter- 
prises ondertaken  by  these  companies,  the 
expenditure  of  large  sums  of  money  was  con- 
templated, and  It  was  expected  that  hand- 
some profits  would  be  realised.  The  agree- 
juent  of  May  1,  1882,  betwem  Ciooper,  Sut- 
ton, and  Bradley,  Is  plain  and  unambiguous, 
if  the  agreement  between  Cooper  and  the 
bondholders  be  home  In  mind.  From  these, 
and  the  evidence  before  us  relating  to  the 
account  claimed  by  Sutton  of  fl6,700.  It 
appears  that  this  sum  Is  made  up  of  $4,760 
tbwetc^ore  paid  to  Cooper,  and  the  sum  of 
fl2,000  paid  at  the  time  pf  the  execution  of 
this  tripartite  agreement  These  amounts 
constituting  a  part  of  the  consideration  pnld 
by  Sutton  for  an  eqxial  interest  with  Cooper 
in  the  stock  and  bonds  of  the  Boarlng  Fork 
Improvement  Oompany  then  owned,  or  that 
might  thereafter  be  acquired,  by  either  of 
the  parties.  By  the  first  of  the  agreements 
of  May  1,  1882,  In  the  order  In  which  they 
appear  In.  the  statement  preceding  this  opin- 
ion. Cooper  assumes  no  personal  liability  for 
the  repaymoit  of  this  sum  of  $10,750,  or 
any  part  thra^of.  It  Is  contended,  however, 
that  Cooper  did  obligate  himself  personally 
to  repay  this  money  to  Sutton  by  the  second 
agreement  of  May  1,  A.  D.  1882.  The  argu- 
ment In  support  of  this  contention  is  based 
upon  the  statement  In  this  agreement  that 
said  sum  was  advanced  to  Cooper  by  Sutton. 
It  is  claimed  that  the  primary  and  usual 
meaning  of  the  word  "advanced."  wb^n  used 
In  connection  ■  with  the  payment  of  mon- 
ey, means  the  payment  of  money  to  be  re- 
funded. This  conclusion  does  not  seem  to 
rest  upon  any  substantial  basis.  More- 
over, as  we  have  heretofore  shown,  the 
two  contracts  of  May  1,  1882,  are  to  be 
construed  together,  and,  when  so  coostniod, 
it  la  dear  that  this  sum  was  paid  to  Cooper 
as  port  of  the  consideration  for  an  addi- 
tional interest  on  the  port  of  Sutton  In 
certain  stock  and  bonds.  The  only  provision 
made  tar  its  repayment  to  be  found  In  the 
first  la  that  Cooper  and  Sutton  were  to  de- 
posit with  Bradley,  as  trustee,  a  large 
amount  of  stock  of  the  Pearl  Mining  Com- 
pany, to  be  sold  or  hypothecated  for  the  pur- 
pose of  raising  money,  the  proceeds  Ui  be 
used,  first,  to  repay  the  amounts  advimced 
by  each,  viz.:  "The  actual  cash  purchase 
price  to  sold  Isaac  Cooper  of  all  of  the  six- 
teen (16)  properties  of  the  Pearl  Mining  Com- 
pany over  and  above  the  actual  amount  of 
cash  subscribed  by  the  Imndholders  of  the 
Bearing  Fork  Improvement  Company  under 
the  agreement  between  them  and  said  Cooper 
t)9bx9  TVtmtd  to,  togethw  with  the  acnial 


cash  outlay  of  said  W.  H.  Snttcm  beretofifff 
made  in  connection  with  tbe  aCtweeaid  ooo- 
panlee."  This  is  made  more  mpecHle  by  ibp 
language  of  the  second  agreement,  to  wUb 
Cooper  and  Buttrai  are  the  only  parties, 
wit:  "That  of  the  moaeyn  mo  reeelred 
said  W.  Henry  Sutttm  from  D.  Bra.1>r 
the  sum  of  three  thooaand  (3,000)  doUan  ii 
to  be  paid  to  said  Isaac  Cooper,  the  me 
ot  ten  thousand  (10,00(9  doltan  is  to  be  if- 
piled  to  the  payment  of  two  notes  ot  flre  tlus- 
sand  (5,000)  dollars  ea(di.  given  bj  said  Iiuc 
Cooper  to  M.  F.  Kmnums,  and  indoreed  by 
W.  Henry  Sntton,  and  slxtera  tbonsand  ser- 
en  hundred  and  fifty  (16,7S0)  dollan  Is  to  bt 
retained  1^  said  W.  Hairy  Sntum  as  n- 
payment  to  him  of  moneys  advanced  to  Mid 
Isaac  Oovifer;  and,  fnrtb«-.  that  said  T 
Henry  Button  is  to  retain  any  addltkiaaJ 
amount  that  be  may  have  adranced  to  isaae 
Cooptf.  in  connection  with  the  matters  tt 
the  Pearl  Mining  Company,  that  baa  not  bea 
otherwise  repaid;  and,  further,  tliat  D.  E 
Bradley  la  to  be  paid  tm  per  cent,  of  tbe 
amonnte  received  from  the  sale  of  the  Pearl 
Mining  Company's  stock  at  sixty  cents  ptr 
share  or  ovo'."  It  is  shovrn  tliat  tbe  tsv 
notes  of  ^,000  each,  given  by  Cooper  to 
F.  Simmons,  were  executed  as  part  of  j3» 
purchase  price  ot  the  16  mining  propenio 
coDV^ed,  first  to  Ooopw,  and  by  Cooper  u 
the  Pearl  Mining  Oompany.  From  the  fore- 
going It  will  be  seen  thatHhe  only  prorliioo 
for  the  repayment  of  tbe  amounts  advanced 
by  either  was  that  such  repasrment  ebooiii 
be  made  out  of  tbe  proceeds  of  tbe  stock 
bdd  In  trust  by  Bradley.  Neither  party  t»- 
eumed  any  persoual  liability  to  tbe  otba 
for  tbe  payment  of  any  part  of  these  somi; 
therefore,  the  disallowance  of  the  claim  of 
Sutton  upon  the  (16.760  account  was  proper. 

In  view  of  tbe  foreg->lng  analysis  of  tbe 
two  written  Instruments  of  May  1,  1SS2.  tt 
Is  appai*eat  that  tbe  demand  for  an  accooni- 
Ing  made  by  the  administrator  of  the  Cooptr 
estate  In  the  court  below  should  have  bees 
allowed.  In  no  other  way  can  tbe  rlgbu 
of  tbe  parties  be  intelligently  adjusted.  In- 
dependently of  such  an  accountins*  the  Judg- 
ment of  the  court  below  in  favor  of  Snttoo 
upon  one  of  the  $5,000  notes  In  controvertj 
cannot  be  sustained.  The  stock  deposited 
with  Bradl^  was  to  secure  tbe  payment 
of  these  two  notes,  and  other  advances  msd( 
by  tbe  parties.  Until  the  disposition  of  this 
stock  bos  been  accounted  tor,  no  Judgment 
should  be  allowed  In  favor  of  etthor  of  tbe 
parties  against  the  odier,  based  upon  eitlier 
of  these  $^,000  notes.  In  adjusting  the  n- 
rlous  claims  between  the  parties.  It  will  be 
necessary  for  the  court  to  inquire  Into  whit 
disposition.  If  any.  has  been  mode  of  the  sec- 
ond of  these  $5,000  notes.  The  evidence  in 
support  of  this  claim  was  withdrawn  from 
tbe  consideration  of  the  county  court  jaiat 
to  its  decision,  and  In  the  district  court  the 
claim  Itself  was  withdrawn.  We  are  not 
advised  as  to  whether  wueik  note  baa  Im 
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paid.  If  It  should  be  shown  '  that  It  has 
been  paid  by  Cooper,  then  Sutton  certainly 
Is  not  entitled  to  recover  anything  upon  the 
remainhig  note,  for  the  reason  that  under  the 
Orst  agreement  of  May  1,  1S82,  It  was  pro- 
vided that  all  ex  peases  Incurred  and  outlays 
made  by  either  party  in  connection  with  the 
business  was  to  be  equally  shared  by  Cooper 
and  Sutton.  'Hierefore,  whatever  payments 
have  been  made  on  either  of  these  nottes 
should  be  considered  in  any  accounting  that 
Diay  be  bad. 

The  allowance  of  the  claim  upon  the  $1,- 
[>00  note  In  the  distalet  court  does  not  ap- 
pear to  be  open  to  any  of  the  objections 
hereinbefore  specified.  From  augbt  that  ap- 
Iteai-s  by  the  pleadings  or  proof,  this  (1,000 
uote  evldence«l  au  independent  transaction 
between  the  parties,  or  at  least  a  trana- 
xction  not  covered  by  either  of  the  agree- 
ments hereinbefore  referred  to.  The  loss  of 
the  note  having  been  accounted  tor  satis- 
factorily to  the  court  below,  it  was  proper 
to  Introduce  secondary  proof  of  the  instru- 
ment. It  is  unnecessary  to  consider  in  de- 
tail the  objectiwia  urged  on  the  allowance 
of  this  note.  They  are  all  technical  in  cliar- 
acter,  and  do  not  go  to  the  substantial  mer- 
its of  the  CMitroTeraiy.  Although  the  judg- 
ment of  the  court  below  must  be  reversed, 
the  claim  upon  the  $1,000  note  should  in 
ail  subsequent  proceedings  be  taken  as  es- 
tablished in  favcM*  of  Sutton,  and  credit  giv- 
en accordingly. 

The  Judgm^t  of  the  district  court  will 
t>e  reversed,  with  Instructions  to  that  court 
to  order  Sutton  to  file  a  complaint  analogous 
to  a  bill  In  equity,  wherein  he  shall  set  up, 
according  to  wdl-eettled  rules  of  pleadings, 
all  the  various  claims,  matters,  and  contro- 
versies between  him  and  the  estate  of  the 
deceased.  Cooper,  as  to  which  he  may  deem 
himself  possessed  of  either  legal  or  equitable 
rights.  The  administrator  shall  be  likewise 
ordered  to  plead  to  such  complaint,  setting 
up  whatsoever  of  defense,  legal  or  equitable, 
he  may  deem  available.  If  there  are  other 
suits  pending  betwe^  the  parties.  Involving 
matters  growing  out  of  these  agreements, 
as  alleged  in  defendant's  answer,  then  the 
district  court  should  consolidate  such  suits 
with  this,  so  far  as  the  same  can  be  consist- 
ently done  in  accordance  with  good  practice, 
to  the  «id  that  all  controversiea  between  the 
parties  growing  oi^t  of  such  agreements  may, 
80  far  as  possible,  be  settled  In  ooe  action. 
Judgment  reversed. 


LEWIS,  Uayor,  et  al.  v.  DENYBR  CITT 
WATERWORKS  CO. 

(Snpraiw  Oonrt  ot  Colorado.    I>ae.  4,  1893.) 

HcifioiFAL  Powers — Contracts  —  ImiRnRRKCB 

BT  Court— lyjuNOTioK. 

1.  It  is  a  geaeral  prindple  in  out  govem- 
mental  system  that  the  jndidal  dq»utment 
has  DO  direct  control  over  the  legialatlTe  depart- 
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ment,  and  this  principle  extends  to  the  local 
legislative  bodies  of  municipal  corporations. 

2.  A  city  council  or  board  of  trnstees  of  an 
Incorporated  town,  when  acting,  or  [vopOKiug  to 
act.  in  a  legislative  capaci^  upon  a  sabjeet 
witniu  the  scope  of  its  powers,  as  conferred  by 
its  charter  or  by  the  general  laws  of  the  state, 
is  entitled  to  Immunity  from  judicial  Interfc^ 
ence. 

3.  Quaere,  whether  a  court  of  equity  may 
restrain  by  injunction  the  action  of  the  l^ls- 
lative  body  of  a  municipality  from  passing  an 
ordinaoce,  resolution,  or  order,  when  it  is  made 
to  appear  that  its  mere  passage  wonid  immedi- 
ately occasion,  or  be  immediately  followed  by, 
some  Irreparable  loss  or  Injory,  beyond  the 
power  of  redress  by  snlisegnent  judicial  pro- 
ceedings. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Arapahoe  ooon- 

ty. 

Action  by  the  Denver  City  Watwworiu 
Company  against  GetH^e  F.  Levrls,  mayw, 
and  others,  trustees,  of  the  town  of  High- 
lands, for  an  injunction.  There  was  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ELLIOTT,  J.: 

Action  1^  an  incorporated  wato:  company 
to  enjoin  the  mayor  and  trustees  of  an  Incor- 
IKirated  town  from  passing  any  resolution 
or  (H^inance  in  conflict  with  a  certain  con- 
tract between  the  plaintiff  and  said  munici- 
pality. A  pr^iminary  injunction  was  grant- 
ed as  prayed  for,  and  on  flnol  hearing  tbe 
^me  was  continued  during  the  existence  of 
said  contract    Tbe  defendants  appeaL 

The  printed  brief  filed  In  this  court  by 
counsel  for  the  water  company  contains  a 
statement  of  the  controversy,  as  follows: 
"This  action  arose  by  reason  of  the  fact  that 
the  board  of  trustees  of  the  town  of  High- 
lands threatened  to  pass,  and  were  about 
to  pass,  an  ordinance  granting  to  the  Citi- 
zens' Water  Company  the  right  to  construct 
and  oiterate  waterworlcs  in  tbe  town  of  High- 
lands, in  direct  violation  of  the  exclusive 
grant  theretofore  made  to  the  Beaver  Brook 
Water  Company  with  reference  to  that  mat- 
ter, and  it  Is  an  action  brought  to  enjoin  tbe 
board  of  trustees  from  passing  such  ordi- 
nance, or  granting  such  rights  to  the  Cit- 
izens' Water  Company.  The  answer  of  the 
board  discloses  the  fact  that  appellee's  peti- 
tion for  an  injunction  was  well  foimded, 
in  that  It  admits  that  said  board  had  taken 
certain  steps  looking  to  the  passage  of  an 
ordinance  granting  such  rights  to  the  Citi- 
zens' Water  Company;  and  In  fact  the  pro- 
posed ordinance,  which  it  seems  the  board 
had  agreed  to  pass,  is  set  forth  in  terms  In 
tbe  answer  in  this  action,  thereby  showing 
clearly  that  If  appellee,  under  the  constitu- 
tion and  laws  of  Oolorado,  is  entitled  to  main- 
tain its  grant  and  franchise  in  its  exclusive 
character,  then  a  clear  violation  of  Its  rights 
was  about  to  be  committed  by  appellants. 
And  we  now  make  the  further  suggestion 
that  under  the  ordinance  as  it  was  sought  tn 
be  passed     the  defendants  [BMMUuiti  1m» 
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to]  It  constituted  a  dear  Tlolatlon  of  the 
terms  of  appellee's  contract  with  the  town 
of  Highlands,  because  It  not  only  ,  sought  to 
permit  the  Citizens'  Water  Gompanr  to  con- 
struct a  system  of  waterworks  for  supply- 
ing the  inhabitants  with  water,  In  direct 
competition  with  appellee,  but  It  went  tva- 
ther,  and  created  a  contract  between  the 
town  of  Highlands,  as  a  municipality,  and 
the  Citizens'  Water  Company,  for  the  sup- 
plying of  at  least  a  portion  of  the  town  of 
Highlands  with  hydrants  and  water  for  mu- 
nicipal purposes.  This,  of  itself,  we  appre- 
hend, irrespective  of  the  graver  questions 
which  are  involved  In  this  suit,  would  be 
amply  sufficient  to  warrant  the  court  not 
only  in  granting,  but  In  malting  pa*petual, 
the  injunction  against  the  town  from  passing 
the  OTdinance  as  proposed,  and  set  forth  In 
the  answer  in  this  case." 

The  plaintiff  company  asserts  its  claims 
under  said  contract  as  assignee  and  successor 
to  the  Beaver  Brook  Whtet  Company.  The 
prayer  of  the  complaint  is  as  follows: 
"Wherefore  plaintiff  prays  that  a  temporary 
Injunction  and  enjoining  order  may  issue  out 
of  this  honorable  court,  and  under  the  seal 
thereof,  enjoining,  restraining,  and  prohib- 
iting the  Bald  defendants,  each  of  them,  as 
officers  of  the  said  town  of  Highlands,  from 
entering  Into  any  contract  or  agreement 
whatsoever  with  the  said  the  Citizens'  Water 
Company  for  supplying  the  said  town,  or 
the  citizens  thereof,  or  any  part  or  portion 
thereof,  with  water  for  any  puri)ose  what- 
soever, or  by  resolution,  ordinance,  or  In 
;iDy  other  way  or  manner,  authorizing,  per- 
mitting, or  consenting  to  the  said  the  Cit- 
izens' Water  Company  furnlshtng  a  supply 
of  wat^  to  the  said  town  or  to  the  inhab- 
itants thereof,  or  to  any  part  or  portion 
th«-eof,  until  the  further  order  of  the  court 
in  the  premises,  and  that  upon  the  final  bear- 
ing hereof  the  said  injunction  be  mode  per- 
petual, and  for  the  costs  of  this  action." 

6.  O.  Symes,  B.  M.  Sheridan.  F.  A.  Bnr^ 
dl6k,  snd  Helm  ft  Gondy,  for  appdlunts. 
Charles  Hartzell,  for  appellee. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
The  pray^  for  relief  generally  indicates  the 
nature  of  a  bill  in  chancery.  The  pleadings 
in  this  action  are  too  voluminous  to  be  set 
forth  at  length  In  this  opinion;  they  extend 
through  90  pagea  of  the  printed  abstrsct; 
but  the  prayer  of  the  complaint  and  a  para- 
graph from  the  brief  of  counsrf  fcB*  the  wa- 
ter company  sufficiently  show  the  grava- 
men of  the  complaint  Bee  ffwegolng  atate- 
ntent 

It  Is  a  general  principle  in  the  government- 
al system  of  this  country  that  the  judicial  de- 
partment has  no  direct  control  over  the  leg- 
islative department  Buch  department  of  the 
state  governmeut  Is  Independent  within  Its 
appropriate  sphere.  Legislative  action  by 
the  feneral  sMembly  cannot  be  ootfoed  or 


restrained  by  Judicial  proeen.    As  wuid 

In  another  oase  by  this  court,  "the 
lature  cannot  be  thus  compelled  te  p»  i: 
act,  even  though  the  cousEtltDtion  Mpn»r 
commands  It;  nor  restrained  flrom  puN;: 
an  act  even  though  the  ooDStltnOon  expwp- 
ly  forbids  It"  The  same  principle  with  pr 
haps  scMcne  exceptions,  or  neemlng  excppOoa 
extends  to  the  local  le^islatiTe  bodia  «t 
munldpel  corporations.  A  ooort  of  eqd; 
OQnnot  properly  tntopoee  ai^  obstacle  ti 
the  exercise  of  their  l^ialatlTe  dIatntloD  w 
on  a  subject  within  the  scope  of  tiMir  Me- 
gated  powers.  A  municipal  ordtaumoe  inari 
In  pursuance  of  valid  authority  emanati:! 
from  the  state  legislature  hns  the  same  torn 
and  effect  within  proper  limltn,  as  if  pwl 
by  the  legislature  Itadf.  It  follows,  «  i 
logical  sequence,  that  a  city  council  or  Ixcj 
of  trustees  of  an  Incorporated  town,  «M 
acting,  or  pr<^osIng  to  act.  In  a  legididn 
capadty  uptm  a  subject  within  the  scope  <f 
its  powers  as  conferred  by  its  charter  or 
the  general  laws  of  the  state.  Is  entitled  t» 
Immunity  from  judicial  interference.  It  b 
true,  the  municipal  leglslatiTe  body  edit 
adopt  an  illegal  ordinance.  So  the  state  It 
Islature  may  enact  an  unconstitutional  an'- 
ute.  The  remedy  Is  the  same  In  either  eai^. 
By  proper  and  timely  application  to  !!:« 
courts  the  enforcement  of  the  nnconstltiiti'''' 
al  statute,  as  well  as  the  enforcement  of  ±- 
lllegnl  (vdlnance,  may  be  restrained  or  tor- 
rected.  In  such  case,  however,  the  jndicW 
process  is  executed  against  some  mlnistcrt^ 
or  administrative  officer,  or  a^inst  some 'm- 
dividual  or  corporatl<Hi,  and  thns  all  snhnait- 
ttal  injury  Is  averted  without  direct  iovr- 
ference  with  legislative  action  or  dtorrrtioa. 
The  supreme  court  of  Illinois  has  recrcrlr 
delivered  an  elaborate  opIniMi  ttpon  this  sib^ 
ject  See  Stevens  v.  Training  School  (ffi 
Sup.)  82  N.  E.  902,  and  cases  there  dtrd: 
also  2  High,  Inj.  {  1243;  1  DHL  Hun.  Cof^ 
(4th  Bd.)  i  308;  AlpCTS  y.  City  and  Cooiii? 
of  Ban  Francisco,  S2  Fed.  S06;  Land  Co.  r. 
Routt  17  Colo.  162,  28  Pac.  1125;  BaOroid 
Co.  V.  Lea,  5  Oolo.  192;  Phillips  v.  Qty  d 
Denver,  19  Oolo.  — ,  34  Pac  902. 

Ware  defendants  aotlng,  or  proposlii^  u 
act  in  a  matter  within  the  scope  of  tbrir 
authority,  and  requiring  the  exercise  of  tli«ir 
leglsiatire  dlscretlui,  when  they  were  k- 
Joined  In  this  action?  When  this  sctira 
\^as  commenced,  the  town  of  Highlands  m 
a  duly-Incorporated  town  under  the  gaienl 
laws  of  this  state.  The  defendant 
as  mayor,  and  the  othnr  defendants.  Breoc 
Harvey,  Shaw,  Lee,  J&ckaont  and  Eookn. 
as  trustees,  constituted  the  board  of  trDsieet 
of  sold  town.  Every  boerd  irf  trostees  at 
an  incorporated  town  under  the  general  lavi 
of  this  state  Is,  by  act  of  the  general  ssev 
biy.  Invested  nlth  extensive  powers,  indud- 
lug  the  power  to  pass  rejrolatlons  and  ordi- 
nances having  the  effect  ct  k^tsUUre  oca 
in  a  large  varietr  of  cases.  Among  tM 
powers  thus  granted  Is  the  power  to  by  oA 
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open.  Improve,  aod  rebate  tlie  me  .of  the 
streets.  The  power  to  rejnilate  the  openhif; 
In  the  streets  for  the  laying  out  of  goB  or 
water  malna  and  pipes,  and  to  reRnlate  the 
use  of  sidewalks  aloas  the  streets  and  al- 
leys. Qud  all  structures  thereunder,  is  ex- 
pressly and  spedUcally  conferred  by  general 
law  upon  the  boards  of  Inirtees  of  incorpo- 
rated towna  Act  1877.  f  14,  cL  7;  see  Gen. 
Laws.  p.  880;  Gen.'  St  p.  906;  3  Hills'  Ann. 
St.  p.  2202. 

¥*rom  what  has  already  been  said,  it  Is 
apparent  that  the  grantlns  of  the  Injunc- 
tion In  this  case  was  an  Improper  ezerctse 
of  Judicial  power.    It  Interfwed  wtth  the 
lci?IsIatlTe  discretion  of  the  board  of  trustees 
of  the  town  of  Highlands.    The  injunction 
restrained  the  board  from  acUng  In  Its  leg- 
IslatiTe  capacity  upon  a    matt^  clearly 
within  the  scope  of  the  powers  confided  to 
it  by  the  genial  laws  of  the  state.  The 
board  was  clothed  with  authority  to  pass  or- 
dinances  In  respect  to  the  construction  and 
operation   of   watoworks  In   said  town. 
Whether  the  proposed  (ndlnance  granting  to 
the  Citizens*  Water  Company  the  right  to 
construct  and  iterate  such  works  would 
liaTe  been  valid,  or  wheth^  It  would  have 
been  void,  by  reason  of  Its  bring  in  viola- 
tion of  an  eslstlnff  contract  between  the 
plAlnttlf  company  sud  said  town  ot  High- 
lands, Is  immaterial  In  this  a.ctlon.  The 
passage  of  the  proposed  ordinance  being 
within  the  sc<^  of  the  leglslatlTS  power 
confnred  upon  the  mayw  and  trustees,  the 
granting  of  the  injunctlra  was  an  erroneous 
interference  with  theUr  leglslatlTe  functions. 
As  wss  said  by  Ur.  Justice  Field  in  Alpers 
V.  City  and  County  of  San  Francisco,  euj^a: 
"Municipal  corporattons  are  InatmmentaU- 
ties  of  OkB  state  for  the  nuae  dmrenlent 
ndndnistratlon  of  locsl  affairs,  and  for  that 
purimse  are  Invested  with  certain  legislative 
power.  In  the  exercise  of  that  power,  iq>- 
on  the  subjects  submitted  to  their  Jurisdic- 
tion, they  are  ss  much  b^ood  Judicial  In- 
terference as  the  legislature  ot  the  state. 
The  courts  cannot  In  the  one  case  forUd  the 
passage  ot'  a  law,  nor  In  the  other  the  pas- 
a£e  of  a  resolutkm,  wAer,  or  ordlDSnce.  If 
by  either  body,  the  legislature  or  tba  board 
of  snpHTlsors,  sn  unconstitutional  act  be 
passed,  its  enforcement  may  be  arrested. 
The  parties  sedUng  to  execute  the  invalid 
act  can  be  reached  by  the  courts,  while  the 
legldadve  body  of  the  state  or  of  the  mn- 
nldpaUty,  In  the  noreise  of  its  legislative 
dlacretltm.  Is  b^ond  th^  Jurisdiction.  The 
fact  that  In  eltiier  case  the  legidatlve  action 
threatened  may  be  In  disregard  of  constltur 
tloDal  restraints,  and  impair  the  obllgatiui 
of  a  omtract,  ss  alleged  In  this  case,  does 
not  affect  the  question.   It  Is  legislative  dis- 
cretion which  is  ezwdsed,  and  that  diacre- 
tion,  whether  rightfully  or  wnmgfully  exov 
dsed.  is  not  subject  to  Interference  by  the 
Jndldary."   There  seems  to  be  some  diversi- 
ty ot  oploloo  upon  this  subject,  or,  as  we 


have  intimated,  there  may  be  exceptions  ts 

the  doctrine  of  nonlnt«'fwettoe.  For  exam- 
ple, if  It  should  be  made  to  appear  that  the 
legislative  body  of  a  munldpallly  was  aboot 
to  pass  some  ordinance,  resolution,  or  order, 
and  that  Its  mere  passage  would  Immedi- 
ate occasion,  or  be  immediately  fc^owed 
by,  some  Irreparable  loss  or  Injury  beyond 
the  power  of  redress  by  subsequent  Judicial 
proceedings,  a  court  of  equity  might  perhaps 
extend  its  strong  arm  to  prevent  such  loss 
or  Injury.  This  view  was  indicated  1^ 
Judges  Sa«7er  and  Hoffman  in  Water  Co. 
V.  Bartlett,  10  Fed.  SIS.  So,  In  Davis  v. 
Mayor,  etc.,  1  Duer,  498,  Mr.  Justice 
Duer,  speaking  upon  this  subject,  said:.  "A 
court  of  equity  will  not  Interfere  to  control 
the  exercise  of  a  discretioaary  power,  when 
the  discretion  Is  legally  and  honestly  exer- 
daed,  and  It  has  no  reason  to  brieve  the 
fact  Is  otherwise,  but  will  lnt»fere  when- 
ever It  has  grounds  for  beUevlng  tbat  its  in- 
terference is  necessary  to  prevent  abuse.  In- 
justice, or  oppression,  the  violation  of  a  trust 
or  the  consummation  of  a  fraud.  It  will 
interfere,  and  it  Is  bound  to  Interfere,  when- 
ever It  has  reason  to  believe  that  those  in 
whom  the  discreticHi  Is  vested  are  prepared, 
illegally,  wantonly,  or  corruptly,  to  trample 
upwi  rights  and  sacrifice  int^eets  which 
they  are  specially  bound  to  watch  over  and 
protect"  This  case  was  sulwequently  af- 
firmed by  the  New  York  court  of  appeals 
In  14  N.  T.  506.  It  Is  an  exceedhigly  deU- 
cate  matter  for  fbe  courts  to  Interfere  by 
injunction  with  the  actlim,  <x  contemplated 
sctlm,  of  a  legislative  body  In  any  cose; 
and  such  Interference  cannot  be  Justified, 
except  perhaps  In  «ctreme- coses  and  under 
extraordinary  circumstances.  No  ground 
far  such  Interference  Is  presented  in  the  pres- 
ent case.  and.  as  the  member*  of  the  munic- 
ipal board  are  the  only  defendants,  no  re- 
lief can  be  granted  In  this  action.  Kuter- 
tabilng  these  views,  It  would  be  manifestly 
Inoooslsteut.  as  w^  as  ImivtHfer,  to  Inti- 
mate any  opinion  as  to  the  validity  of  plaln- 
tUTs  dslm  to  the  exduslve  right  to  co&- 
struct  and  operate  water  wm-ks  for  supply- 
lug  the  town  of  Hi^ilands  snd  its  inhab- 
itants with  water.  The  Judgmott  of  His 
district  court  is  revived,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  ac- 
tioa. 


SEBLSnJAN  V.  HOAOIiAND. 

(Sqwema  Court  of  Colorado.    Dae.  4,  ISSB.) 

BsFUivni— Fiuci)(n.ENT  CoMVBTAXcie— Flbai>- 
ixo  AND  Proof — Evidencb. 

1.  In  replevin  SKaitiBt  a  sheriff  for  goods 
adzed  under  an  attachment  againat  plalDtHTs 
vendor,  tiie  aaie  to  plaintiff  cannot  be  attadrad 
OS  fraudulent  under  a  general  denial,  bat  1b» 
fraud  mUDt  be  Bpccially  pleaded. 

2.  Under  allegations  that  the  sale  was 
made  without  conHideration.  and  with  Intent  on 
the  Tsndor's  part  to  defraud  his  creditors,  tw^■ 
dance  of  want  of  eonsidersttoB  la  admiislblet 
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bat  not  evidence  of  frand,  as  there  Is  no  alle- 

g.tlon  that  plaintiff  knew  o{,  or  participated  in, 
e  vendor's  fraudulent  intent. 

3.  A  letter  written  by  a  vendor  of  gooda  to 
«ne  of  Ub  creditora  ahortlr  before  the  aal*  la 
admiasible  to  show  that  the  aale  was  made  fai 
fraud  of  creditors. 

Appeal  from  district  «rart,  Jefferson  conn- 
ty. 

Action  of  replevin  by  Charles  R.  Seeleman 
agnlnst  John  A.  Hoagland.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

The  other  facts  fully  appear  In  the  frflow- 
iag  statement  by  OODDAHD,  J.: 

("Imrles  R.  Seeleman,  plaintiff,  alleges  that 
on  the  17th  day  of  Augnst,  1889,  he  was  the 
-owner,  and  entitled  to  the  possession,  of  cer- 
tain goods  and  chattels,  of  the  valne  of 
■$1,500;  that  on  that  day  the  defendant 
vrong^flllly  took  tbem  from  bis  poss^lon. 
The  defendant  answered  (1)  by  a  general  de- 
nial, and  (2)  Justified  the  taking,  as  sheriff 
of  Jefferson  county,  under  and  by  virtue  of 
a  certain  writ  of  attachment  Issned  In  an  ac- 
tion wherein  G.  M.  Henderson  &  Co.  are 
plaintiffs,  and  Jenkln  Edwards  la  defendant, 
and  also  alleged  "that  said  goods,  chattels, 
and  personal  property  were  at  the  time  of 
-said  levy  the  goods,  diattels,  and  personal 
property  of  the  said  Jenktn  Edwards,  and 
were,  as  against  the  creditors  of  the  said 
JenUn  Edwards,  liable  to  be  levied  upon  for 
the  satisfaction  of  sold  debt,  as  defendant  Is 
InCormed  and  verily  believes,"  eta  To  this 
answer  plaintiff  filed  a  replication.  The  case 
was  tried  to  a  Jury.  It  appears  from  the 
evidence  that  on  the  8d  day  of  August,  1889, 
Jenldn  Edwards  was  the  owner  of  the  prop- 
erty  In  controversy;  that  on  that  day  Seele- 
man purchased  it  from  him  for  a  valuable 
consideration.  The  defendant  was  permitted 
to  attack  this  sale  on  the  ground  of  fraud. 
Upon  the  conclusion  of  the  evidence,  plain- 
tiff requested  the  court  to  give  the  following 
Instruction:  "No.  4.  The  coiu*t  instructs  the 
]ui7  that  there  Is  no  question  of  fraud  or  bad 
folth  on  the  part  of  the  plaintiff  made  by  the 
pleadings  tn  this  case;  and  you  have,  there- 
fore, nothing  to  consider  as  to  this.  But  the 
ImpOTtant  and  controlling  question  la  wheth- 
er the  plaintiff  was  In  fact  the  owner  of  the 
property  In  question  at  the  time  of  the  at- 
tachment of  the  same  by  the  defendant  for 
C.  M.  Henderson  &  Co.,  as  alleged  In  the  an- 
swer herein,  or  whether  the  same  was  then 
the  property  of  Jenkln  Edwards."  Counsel 
tar  defendant  thereupon  asked  leave  of  the 
court  to  file  the  following  amendment  to  his 
answer,  which  was  allowed,  over  the  objec- 
tion of  counsel  for  plaintiff:  "Says  that  the 
aald  property  levied  upon  was,  at  the  time  <t 
was  80  levied  upon,  the  property  of  the  said 
Jenkln  Edwards,  and  not  the  property  of  the 
plaintiff.  The  defendant  further  a&js  that 
the  title  and  possession  of  said  property  was 
theretofore,  by  said  Jenkln  Edwards,  trans- 
ferred to  plaintiff  without  consideration,  and 
for  the  purpom  at  cheating,  hindering,  de* 


laying,  or  defrauding  the  creditors  of  &e 
said  Jenkln  Bdwarda"  Wbereupon.  tbr 
court  refused  to  give  the  instractitKi.  slI 
proceeded  to  Instruct  the  inry  upon  i£e 
theory  that  the  qnestiott  of  fraud  was  ii- 
Tcdved  In  the  case.  Verdict  was  rendnv-d  is 
favOT  of  def aidant  for  a  return  of  the  pr  p^ 
erty,  and,  in  case  such  return  could  not  br 
had,  assessed  the  defendant's  damages  K 
(1,500.  Motion  tar  new  trial  was  orerniled 
Tho^pon,  the  defendant  remitted  so  mvt 
of  the  amount  found  as  was  in  excess  of  ibe 
sum  of  $863.10,  and  Judgment  was  entered 
accordingly.  To  reverse  this  judgment  ptaia- 
tiff  below  brings  the  case  here  on  appeaL 

Joseph  Mann  and  W.  A.  Oler.  fcHr  nppA 
lant    Lipscomb  A;  Hodges,  for  appellee. 

OODDARD,  J.,  (after  stating  the  &ct5.> 
Numerous  errors  are  as^gned,  bat  we  dees 
it  necessary  to  notice  only  those  that  a» 
predicated  upon  the  refusal  of  the  court  u> 
^ve  Instruction  nnmb««d  4,  asked  tiy  plain- 
tiff, and  the  submission  of  the  qneetion  a 
the  Jury  whether  the  sale  of  the  goods  Is 
controversy  was  fraudulent  as  to  the  oedit- 
ors  of  Edwards,  under  the  Issoes  presentni 
by  the  pleadings.  Counsel  tor  appellee  in- 
sist that  that  question  was  prop^Iy  sub- 
mitted—First,  because,  in  the  action  In  tv 
plevln,  the  plaintiff  must  recover,  if  at  sZ. 
upon  the  strraigth  of  his  own  title,  and  rra- 
der  a  general  denial  any  state  of  facts  mi.* 
be  shown  to  defeat  such  title;  and,  sec-.t3>l 
If  tbe  correctness  of  this  proposition  be  de- 
nied, tiiat  in  their  answer,  as  amended,  ftand 
is  BuJHciently  averred. 

While  the  first  proposition  finds  support  Is 
some  of  the  adjudged  cases, — among  there, 
the  case  of  Soprls  v.  Truax,  i  Colo.  83.— 
cent  decisions  of  this  court,  under  the  pr-^ 
ent  practice  act,  recognize  a  different  n:;  : 
and  it  Is  now  too  well  settled  In  this  Jnrisdi''- 
tlon  to  admit  of  dispute  that  If  a  party  d^ 
sires  to  subject  property  held  by  a  vendee, 
under  apparently  valid  Indlda  of  ownership 
or  muniment  of  title,  to  the  payment  of  t 
debt  of  his  Tmdor,  (in  an  action  of  replevin 
as  well  as  In  any  other  form  of  action,)  be 
must  plead  and  prove  the  facts  that  vitiate 
such  title,  wh.ether  they  constitute  fk:aud  a 
estoppel.   Tucker  v.  Parks,  7  Colo.  62,  l  Pat 
427;  De  Votie  v.  McGerr,  15  Cola  467.  24 
Pac.  923.  As  was  stated  In  the  case  of  TniS- 
er  v.  Parks:  "Fraud  must  be  specially-  plead- 
ed In  an  answo*  as  well  as  In  a  complainL 
There  were  no  taeta  stated  In  the  answer 
apprising  the  pl^tlfl  that  his  tide  would  be 
assailed  in  this  mann^.**    This  tangnage  k 
particularly  pertinent  to  the  case  under  con- 
Blderatlon;  that  action  being  also  an  action 
in  replevin,  and  the  answa*  therein  relied  oa 
as  being  sufficient  to  admit  proof  of  fraud 
being  almost  Identical  with  the  original  an- 
swer In  this  case.    The  case  of  Benesdb.  t. 
Waggner,  12  Colo.  534,  21  Pac.  706,  Is  dted  hi 
support  of  appellee's  contention;  bat  Ance 
that  case  has  been  so  deaily  diBttngnSabed 
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trom  the  ease  of  Tacter  t.  Vaxka,  Bopra,  by 
Tudfire  Elliott  In  bla  opinion  In  tbe  case  of  De 
"Votle  T.  McGerr,  enpra,  Its  want  of  analogy 
to  tbe  case  nnder  consideration  Is  readily  dis- 
cernible. The  general  and  well-established 
rule  is  that  fraud  Is  not  to  be  presumed,  and, 
to  be  available  In  other  forms  of  action, 
must  be  spedally  pleaded.  We  can  perceive 
no  satisfactory  reason  why,  In  an  action  in 
replevin,  the  same  mle  should  not  apply.  It 
■warn  essential,  therefore.  tli.at  the  facta  re- 
lied on  by  defendant  as  constituting  the  sale 
t»7  Edwards  to  plalntlfT  fraudulent  should 
luive  been  properly  pleaded. 

Wltbout  expressing  any  (^lnl<ni  as  to 
wbether  oe  not  the  amendment  to  the  answer 
-was  properly  allowed,  we  pass  to  the  con- 
sideration of  tbe  sufficiency  of  the  answer, 
as  amended,  to  admit  evidence  tending  to 
show  complicity  on  the  part  of  plaintiff  with 
Kd  wards  In  his  alleged  fraudulent  design. 
The  allegation  tb.at  the  transfer  of  the  prop- 
erty was  without  conslderadon  was  met  and 
answrared  by  the  evidence  of  plalntlfT,  and  It 
was  uncontradicted  that  he  had  paid  a  valu- 
able consideration  for  the  property.   "To  viti- 
ate the  transfer  in  such  case,  tiie  grantee, 
alsoi  must  be  chargeable  with  knowledge  of 
tbe  intention  of  the  grantor."  Prewlt  v.  Wil- 
son, 103  U.  S.  28.   Therefore,  notwithstand- 
ing the  av^ment  of  a  fraudulent  design  on 
the  i>art  of  Edwards,  there  being  no  allega- 
tion of  knowledge  or  notice  on  the  part  of 
plaintiff  of  such  design,  or  any  complicity 
therewith  or  participation  therein  on  his  part, 
the  answer  Is  clearly  insufficient  to  admit 
evidence  of  such  knowledge  or  conduct;  and 
tbe  only  issue  presented  by  the  pleadings 
npon  which  evidence  was  admissible,  and  to 
-whlcl^  the  finding  of  the  Jury  should  have 
been  confined,  was  whetbor  the  pl^tlff  was 
the  actual  owner  of  the  property  In  contro- 
versy. The  Instruction  asked  by  plaintUI  cor- 
rectly embodied  the  law  applicable  to  this 
issue,  and  the  court  erred  in  refusing  to  give 
It,  and  bi  submitting  tbe  case  to  the  Jury  up- 
<Mi  the  theory  that  the  question  of  fraud  was 
Involved. 

Since  the  case  must  be  remanded  for  a 
new  trial,  we  think  it  due  to  tbe  respective 
parttes  to  notice  the  error  based  upon  the 
admission  In  evidence  of  the  letter  written 
by  Edwards  to  0.  M.  Henderson  &  Co.  short- 
ly inecedlng  the  sale  to  Seeleman.  That  It 
was  Inadmissible  under  the  pleadings,  as 
they  stood,  f(^ow8  from  what  we  have  al- 
ready stated.  Would  It  be  admissible  imder 
proper  pleading?  While  there  is  a  seeming 
conflict  in  the  authorities  on  this  question, 
the  mle  as  announced  in  Orlmes  v.  Hill,  15 
Cola  859,  25  Pac.  698,  recognizes  the  right 
of  a  party  attempting  to  Impeach  the  valid- 
ity ef  a  sale  on  the  ground  of  fraud  to  Intro- 
dace  in  evidence  declarations  of  tbe  vendor, 
made  before  the  sale,  that  tend  to  reveal 
the  character  of  the  transaction.  Under  this 
TQlc^  we  tUnk  tbe  letter  in  question  would  bs 


admissible  In  evMencSt  under  Issues  properly 
framed.  It  Is  unnecessary  to  notice  the  far- 
ther errors  assigned,  as  tbey  niay  be  avoid- 
ed on  another  trial.  For  the  foregoing  rea- 
sons tb,e  Judgment  of  the  court  below  must 
be  reversed. 


JONBS  T.  I1A.NGHORNE,  Oamishee. 

(Supreme  Court  of  Colorado.    Oct  2,  1893.> 

GAHNunMaNT  aw  Partkershif  — NECBa8i.BT  Pab- 
TIB8 — Apfbal — Onbctionb  not  Raibkd  Bblow 
— EsToi>PBi. — LiHiTATiosa — Nkw  Prohisb. 

1.  As  a  genera]  rale,  a  garnishee  is  only 
liable  where  the  defendant  or  ludgmeat  debtor 
might  have  maintained  an  acbon  against  him. 

2.  Where  an  acdon  is  brought  to  recover  a 
firm  debt  one  partner  has  tbe  ri^t  to  Insist 
that  his  copartners  shall  be  Joined  as  defend- 
ants. 

3.  The  practice  In  garnishment  proceedings 
is  reeuiated  by  statute.  Where  a  partner  la 
sued  Individually  for  a  firm  debt  he  is  usually 
required  to  plead  the  nonjoind»  of  bis  copart- 
ners. In  order  that  he  may  avail  himself  of  this 
defense,  but  this  general  rule  has  no  applica- 
tion to  garnishment  proceedings  under  our  Civil 
Code. 

4.  Under  the  statute,  the  garnishee  has  ne 
opportunity  to  plead  to  a  reply,  but  without 
pleading  he  can  avail  himself  of  any  defense  he 
may  have  to  tbe  new  matter  set  up  thveln. 

On  Bebearing. 

6.  A  party  accepting  and  retaining  money 
paid  under  a  void  order  Is  estopped  to  question 
the  validity  of  the  proceedlntfs  by  which  tbe 
money  was  obtained,  and  tms  mle  m^  be 
invoked  by  a  garnishee. 

0.  A  new  nromisB  to  pay  a  debt  barred  by 
the  statute  of^  limitations  will  not  be  implied 
from  part  i»yment,  where  the  circumstances  of 
tbe  payment  rebut  the  inference  of  such  prom- 
ise; and,  where  the  part  payment  is  money 
realized  from  assets  transferred  by  the  debtor 
to  the  creditor,  the  new  promise  Is  not  to  be 
implied  as  of  a  date  later  than  the  transfer. 
(Syllabus  hf  the  Oonrt) 

Error  to  district  court,  Lake  county. 

Proceeding  in  garnishment  by  Charles  A. 
Jones,  as  Judgment  creditor  of  the  Bank  of 
LeadvtUe,  against  J.  C  Langbome.  Judg- 
ment for  garnMiee;  Plaintiff  telngs  snw. 
Affirmed. 

Tbe  other  facts  fully  appear  to  the  follow- 
ing statement  by  HAYT,  O.  J.: 

In  tbe  years  18S1  and  1882  tbe  Bank  of 
Leadvllle,  an  Incorporation,  was  doing  a. 
general  banking  bDsiness  in  tbe  dty  of  Lead- 
vllle, and  a  copartnmtalp,  composed,  as  it 
Is  claimed,  of  the  defendant  tn  error,  Lang^ 
home,  B.  Xb  Campbell,  George  R.  Fisher,  and 
J.  B.  Bissell,  was  transacting  a  general 
balding  business  at  the  town  of  Independ- 
ence, Colo.,  imder  the  firm  name  of  the  Bank 
of  Pitkin  County.  On  the  25tb  day  of  July,. 
1883,  tbe  Bank  of  Leadvllle  made  a  general 
assignment  to  George  W.  Mmble,  and  upoa 
the  same  date,  npon  an  ex  parte  proceeding,. 
Trimble  was  appointed  receiver  of  said  bank 
by  tbe  district  Judge.  In  November,  1883,. 
plaintiff  In  error,  O.  A.  Jraea,  instituted  suit 
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fti  tte  diBtrfct  ooQrt  of  Lflke  countr  b7  a^ 
tediment  against  tbe  Bank  of  LeadTlUe. 
fa  thU  aolt  tbe  attacfament  was  diawdyed 
toy  the  district  court  because  of  tbe  peeeiv- 
arsUp,  but  Jndpm«it  In  faror  of  plaintiff  In 
wror  was  rendered  for  $4S.242..')0,  with  In- 
terest  and  costs.  This  Judgment  beats  data 
on  the  16th  day  of  February,  18S4.  On  the 
18th  day  of  February,  au  execution 

was  Issued  upon  the  judsrnent.  This  execu- 
tion was  returned  unsatisQed.  To  the  Judg- 
ment dlssolTtng  the  attachment  Jones  sued 
out  a  writ  of  error  to  the  supreme  court.  As 
a  result  of  this  proceeding  the  appointment 
of  Trimble  as  recelTer  was  beld  void,  and 
the  Judgment  dissolving  the  attachment 
reversed.  Jones  t.  Bank,  10  Colo.  4C4,  17 
Pac.  272.  On  the  25th  day  of  August,  18SS, 
another  execution  was  sued  out,  and  levied 
on  sandry  prt^erty  of  the  Bnnk  of  Leadvllle. 
Sufficient  was  realized  upon  this  execution  to 
reduce  the  Judgment  to  about  the  sum  of 
$20,000,  On  November  28,  18S8.  a  third  exe- 
cution was  Issued  for  this  uncollected  bal- 
ance, and  process  of  garnishment  thereunder 
Issued  against  the  plaintlfF  In  error,  James 
C.  Langhorne.  To  this  proceeding  the  gar- 
nishee answered,  denying  any  Indebtedness. 
Within  the  statutory  time  a  reply  to  this 
answer  was  filed  by  plaintiff  in  error.  In 
this  reply  It  is  alleged  that  Langbome  and 
others  constituted  the  firm  known  as  the 
Bank  of  Pitkin  County;  that  this  bank  or 
copiirtnershlp  was  on  the  13th  day  of  De- 
cember, 1886,  Indebted  to  the  Bank  of  Lead- 
vllle in  tbe  sum  of  (10,150.  It  Is  further 
alleged  that  Langhorne  paid  George  W. 
Trimble,  assuming  to  be  the  receiver  of  the 
Bank  of  Leadvllle,  $.5,000  In  settlement  of 
tbe  debt,  although  thnt  was  but  a  portion 
of  the  Indebtedness  due  to  the  Bank  of  Lead- 
vllle from  the  Bank  of  Pitkin  County.  Sub- 
&L>quently  the  garnishee  filed  an  amendment 
to  his  original  answer,  setting  up  the  de- 
fense of  the  Btatate  of  limitations.  Upon  the 
trial  It  was  practically  conceded  that  the 
true  amount  of  Indebterioess  due  to  the  bank 
of  leadvllle  from  the  Bank  of  Pitkin  Coun- 
ty on  the  13th  day  of  December,  18S3,  was 
$7,005.00;  it  being  also  conceded  that  the 
settlement  with  Trimble  was  made  as  al- 
leged; LamAorne's  couneetlon  as  a  partner 
In  the  banking  business  being  disputed. 
Plaintiff  in  error,  Jones,  soupht  to  obtain 
Jud^Tuent  atralnst  tlie  garnishee  for  the  dif- 
ference between  this  sum  and  the  amount 
paid  by  Langhorne  in  settlement  of  the  ac- 
count, hi?  contention  being  that  an  indebt- 
edness of  $7,005.60  couid  not  be  djarharged 
by  the  payment  ot  the  sum  of  $5,000.  Up- 
on the  issues  made  the  c»ae  was  tried  to  the 
ooort  without  a  Jury,  the  trial  resulting  In  a 
judgment  in  faror  at  tbe  garnishee  Lang- 
Iiome. 

A.  r.  Gminell.  for  plaintiff  in  ernnr.  B.  D. 
Walllnft  for  defendant  in  error. 


*  HATT,  a  7.,  (after  staflnff  the  fketa.)  Ai 
a  general  rule,  a  garnishee  Is  only  li-'bK 
where  tbe  defendant  or  Judrmnit  deiir-f 
might  have  maintained  an  action  STaisH 
him.  There  Is  an  exception  to  tlila  h 
cases  of  a  frandolent  transfer  of  pmp«p? 
to  tbe  garnishee  but  tbe  principle  upon  ntb^ 

i  tbe  exception  Is  based  has  no  appUcartoo  h 
fltis  ease.  It  fbllows  that.  In  order  to  mz'h 
plaintiff  In  error  to  maintain  this  iiroi'ei^il''.; 
against  Langhorne,  tbe  def^dant  In  enw. 
It  must  appear  that  the  Judgment  deytr. 
tbe  Bank  of  Leadvllle,  emild  haw  nutlnniu-^ 
the  action  against  Lani^ome,  tbe  irmdi'li'^ 
Drake,  In  his  work  ob  Attadmicnts.  | 
saya:  "It  Is  an  Invariable  role  that  under  m 
circumstances  shall  a  garnishee,  bj  ttc  07- 
eratlon  of  the  proceedlngB  asalnat  bim.  1» 
placed  In  any  worse  condition  than  he  wwii 
be  In  If  tbe  defendant's  claim  airalnR  hiii 
were  «iforced  by  the  defendant  hlxwrit' 
This  principle  has  been  annonnced  In  a  mn- 
hee  of  cases  In  this  statfc  8au«r  t.  Town 
NevadaTlHe.  14  Cola  91  23  Pae  87;  Nek-  { 
man  t.  Abemathy,  14  Colo.  IT^  23  Vat  I 
447;  Ballroad  Co.  r.  Gibson,  15  Colo^  £^ 
2S  Pac.  800;  Marks  Andenon,  1  Cola 
App.  1.  27  FacL  ie&  Oonld  the  JiMb.ui -at 
debtor,  the  Bank  of  LeadviUs^  han  mlfr 
tained  an  action  against  the  gamlabec;  Isb^ 
home,  for  the  dalm  here  son^t  to  be  m- 
fwced?  Tbe  garnishment  proceeding;  Is  C'- 
rected  against  I>angbome  Indlridnally.  m 
secure  a  claim  against  the  BoiilE  of  PItlds  | 
County,  a  partnership  comfKMed  of  the  fxr- 
nishee  and  three  otberiL  The  attempt  tt 
charge  Langhorne  grows  out  of  his  ani^iosvi 
connecUon  with  this  eopartner^lp.  NelrlHr 
by  pleading  nor  proof  has  It  been  attemp:ed 
to  establish  any  liability  irtiatsoeTW  agalns: 
Langhorne,  except  as  snch  liability  Is  nia4e 
dependent  upon  the  alleged  indebtedness  «f 
the  B..nk  of  PlOdn  Comity  to  the  Bank  of 
LeadvUle.  It  la  well  settled  In  this  Jun3di^ 
tion  that  In  an  action  to  enfurcea  partn^hif 
Uabill^  all  the  partners  mast  be  leaned  as 
defendants.  Ihis  familiar  rale  at  the  ms- 
mon  law  has  bem  held  to  be  In  foree  b 
this  state  In  a  number  t)t  cases.  8e<>  Bink 
r.  Ford,  7  Oola  S14,  S  Pac  449;  Grai? 
Smith,  10  Colo.  220,  U  Paa  337;  DeaMOO- 
V.  Koppin,  (Cola  App^)  32  Pac  182.  See, 
also,  Bowen  t.  Crow,  16  Neb.  658,  20  % 
W.  850.  It  Is  no  answer  to  say  that 
when  several  are  Joined  as  defendants,  and 
some  are  shown  liable  while  others  are  net 
Jndgment  may  be  rendered  against  pan 
only.  In  this  case  the  Indebtedness  all<>f»j 
constitutes  but  a  single  indlvlalble  dalai 
against  the  Bank  of  Pitkbi  Oonniy.  Hie  al- 
leiritions  and  proof  tend  to  establiah  a  cMn 
against  tbe  copartnrasblp,  rather  than  agaiat 
a  part  only  of  those  composing  tbe  flna 
To  allow  Jones,  the  plaintiff,  to  miintaia 
this  action  against  the  ganilsbe^  Lang- 
horne^ Individually,  would  result  In  pladoi 
the  garnishee  In  a  worae  condltlao  than  U 
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"bis  cannot  bt  permitted.  Drake,  Attacbm. 
Uh  Ed.)  561;  HnaklU  t.  Jotmson,  24  Ga. 
29;  Atkln*  T.  Prescott,  10  N.  H.  120;  ElU- 
3tt  r.  Smith,  2  Cranch,  O.  C.  643;  WellOTer 
.  Soule.  30  Mlob.  481. 
It  Is  contended,  bowerer,  tliart  this  qnea- 
ion  should  have  been  raised  plea  In  the 
3urt  below.  Undoubtedly,  as  a  general  rule, 
rbtire  a  partner  Is  sued  Individually  for  a 
rm  debt,  be  should  plead  the  nonjoinder  In 
rdo-  that  be  may  avail  Umself  of  this 
efenae,  but  this  general  rale  can  bara  no 
pplicfltion  to  gamlshm^t  proceedings  under 
ur  Civil  Code.  This  proceeding  la  purrfy 
creature  of  statute.  The  statute  provides 
tiat  "new  matter  In  the  affidavit  replying 
a  the  answer  of  the  garnishee,  shaU  be 
iken  as  denied  or  avoided  without  any  re- 
minder being  filed,  and  the  matter  thus  at 
nne.  without  further  pleadings  shall  be 
ried  In  the  same  manner  as  other  Issues  <rf 
ike  nature.  «  *  *"  Section  128.  Cods 
807.  The  garnishee  In  this  case  in  the 
rst  Instance  answered  the  process  served 
,pon  him  by  a  simple  denial  of  Indebtedness, 
kfterwards.  by  an  amendment  to  this  an- 
wer,  the  defense  of  the  statute  of  Umlla- 
lons  was  set  up.  To  this  answer  a  reply 
ma  Interposed  by  the  plnlntlV  In  error.  In 
lis  pleading  the  copartnership  of  Lang- 
orne,  (garnishee  herein,)  E.  L.  Campbell, 
leorge  R.  Flsber,  and  J.  B.  Biasell,  imder  the 
rm  name  and  style  of  the  Bank  of  Pitkin 
lounty,  and  the  Joint  indebtedness  to  the 
lank  of  Leadvllle,  were  first  alleged.  Under 
le  statute  the  garnlsbee  had  no  opportunity 
)  plead  to  this  reply,  but  without  further 
leading  be  could  avail  bimself  of  any  de- 
mse  he  might  have  to  tbe  new  matter  set 
p  Id  the  affidavit.  Section  128,  snpra.  The 
Istrlct  court  upon  the  proofs  decided  that 
anghome  was  not  liable  as  garnishee,  and 
fndered  Judgment  accordingly.  The  qiies- 
OD  before  us  has  reference  solely  to  tbat 
idgment  As  the  conclwion  reached  upon 
le  failure  to  Join  with  Langhorne  his  co- 
iirtners  most  necessarily  result  In  an  afflrm- 
uce  of  the  Judgment,  our  opinion  upon  the 
ther  points  raised  Is  not  material.  The 
idgment  of  the  district  conrt  should  be  af- 
rmed. 

On  Rd^rlng; 

(Dee.  22.  18Q8.) 

BLTilOTT,  J.  Upon  a  re-examlnatlon  of 
Ills  case  I  nm  of  the  opinion  tbat  the  judg- 
lent  of  affirmance  should  be  adhered  to  up- 
n  other  grounds  thnn  those  stated  the 
alef  Justice.  The  Judpnent  of  the  trial  conrt 
'as  general  In  favor  of  the  gnmfshee^  the 
articular  ground  or  grounds  for  the  di'dsloo 
ot  being  specified  In  tlie  record.  The  Judg 
lent,  thtsrefore,  must  be  upheld,  U,  upon  a 
lir  trial,  plaintiff  failed  to  eetabllsta  bla 


tbe  Bank  of  Leadvllle,  by  its  corporate  name 
and  seal  attested  by  Its  casbler.  executed  and 
delivered  to  George  W.  TriroMe  a  deed  of  a»- 
slgnment  of  all  ita  invperty,  real,  personal, 
and  mixed,  of  every  kind  and  description,  tcs 
the  benettt  of  its  creditors.  At  tbat  time 
Trimble  was  also  appointed  receiver  of  said 
bank  for  ft  almllar  purpose  by  tbe  district 
conrt  of  Idke  cotmty.  While  tbe  business 
and  affairs  ot  Hie  bask  wen  tints  In  tbe 
bands  of  tbe  asatgnee  and  racslTer.  tiie  gar- 
i^bee  herein  nsgoUated  with  Trimble  a  aeb 
tlement  of  tile  Inrtaihurrtnw  of  the  Pitkin 
County  Bank  to  the-  LeadvlUe  Bank.  In  the 
matter  of  aoch  aattleinant  Trfmbla  acted  ni^ 
der  and  by  tbe  authority  and  direction  of 
the  court,  dtily  entered  of  record;  and  Luv- 
borne,  by  tbe  exinress  order  ct  aald  covet,  ai> 
tnally  paid  to  TrlmUe,  as  such  assignee  and 
receiver,  tbe  ram  of  95.000  In  fnU  aettlein«it 
of  said  IndelytedBeeB.  Tbm  conduslom  of  the 
transaction  is  shown  by  the  following  receipt 
which  was  adnritted  In  evidence  on  tbe  trlail 
In  this  proceeding  without  objectiim:  "Lead* 
▼lUe,  Colo^  Dec  14tb,  1880.  $5,00a  Reeetv- 
ed  fRHU  tbe  Bank  ot  Pitkin  Oonnly,  by  band 
•f  J.  O.  lAngbMne,  tbe  anm  ot  five  thousand 
dollars  In  full  settlement  of  overdraft  of  tbe 
said  Pltkla  Oonnty  Bank  to  the  Bank  itf 
Leadvllle  to  the  amount  of  $7,00fi.e0  and  In- 
terest to  date.  George  W.  Trimble,  Becdvai 
and  Assignee."  Ibe  evfdeBoe  abowa  that  at 
tbe  time  of  neBottatliig  and  otmiABdlng  tbe 
•ettlemtnt  aa  above  stated  Langhome  ex- 
pressly denied  bla  liability.  He  testified  tbat 
he  wonld  not  have  made  the  i)a7m«it  but  for 
tba  fiict  that  tt  waa  accepted  in  full  satUo* 
mwL  Tb»  evidence  waa  suffldent  to  show  a 
bona  fide  controrasy  In  respect  to  tbis  al- 
leged liability,  ao  that  tbe  aettlement  and 
payment  would  undoubtedly  have  been  a 
oom[dete  dlsdurve  and  satMbcUon  -ct  tbe 
drivt;  were  It  net  that  the  apptrtntment  of  ttifi 
receiver  baa  since  been  declared  void.  See 
Jones  V.  Bank.  10  OoAo.  404,  17  Poc.  2^ 
Conceding  that  Trimble  acted  without  dor 
authority.  It  is  nevrath^eoa  admitted  tbat  the 
95.000  was  received  by  the  Leadvllle  Bank, 
and  went  to  swell  its  assets;  conceding  that 
the  order  of  the  district  court  was  void, 
nevwtheleas  it  appeara  tbat  the  bank  not 
only  rec^ved,  but  has  thence  hitherto  retain- 
ed, the  fmita  of  such  order.  It  must  .'\en 
fore  be  held  estopped  to  queetlun  the  validity 
of  the  proceedings  wblcii  It  obtained  the 
mon^.  See  Wntw  Oo.  v.  Mlddangh,  I'Z  Cola 
4.14,  21  Pac.  505;  also.  Arthur  v.  Israel,  15 
OtAo.  1&2,  23  Pac.  81,  and  cases  there  dted. 
Since  tbe  bank  conntrt  maintain  an  action 
against  Idnghorne,  bow,  then,  can  Janes 
bold  him  liable  aa  garnishee  of  the  bonkT  la 
garnishment  proceedings  under  our  statute, 
the  Judgment  creilltor  has  tbe  same  remedy 
against  tbe  garnishee  as  the  Judginunt  debtor 
would  have  In  an  action  on  the  same  demand. 
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ukl  none  oiQia.  See  forgoing  opinion  by 
Oblaf  Jnatloe  HAYT,  and  antlynitieB  Oun 
«lted. 

Tbe  jndgmoit  ot  the  dlstrtct  court  dlKhnr- 
ging  tbe  ganUdiee  may  also  be  sustained  on 
another  gron^d.  The  garnishee,  by  an 
amendment  to  his  answo',  ideaded  tbe  atx- 
yeaiB  otatcte  of  limitations  In  bar  of  plabi- 
tUFa  demand.  To  thla  plea  there  was  no  form- 
al reply  at  a  new  promise,  n<x  was  eri* 
dence  Introdnced  upon  the  trial  snffld^  to 
have  sustained  a  relocation  of  a  new  prom- 
ise, If  the  aame  luid  been  dnlj  pleaded.  The 
erldoice  dearly  ahowa  tiiat  tbe  Indebtedneae 
of  tbe  Bank  of  Pitkin  Ooonty  to  the  Bank  of 
LeadTllle  aoaroed  pritn-  to  Norembv  12, 1882. 
On  that  day  the  Pitkin  County  Bank  closed 
ita  doora,  and  Immediately  trantf orred  aU  Its 
aaseta,  Inclnding  caA,  acconnts,  books,  and 
pftpen,  to  tbe  Bank  of  Leadrllle,  and  never 
aftermrda  engaged  in  boslness  as  a  bank- 
ing fnstltntlim;  nor  did  it  afterwards  con- 
tract iny  Indebtedness  to  the  Leadvllle 
Bank.  Not  tmta  January  4.  1688.  was  the 
writ  of  gamiahment  hi  this  proceeding  serv- 
ed upon  Langtome.  Tills  was  more  than  six 
years  aftv  the  Indebtedness  accrued.  There 
was  no  evidence  of  any  express  promise  by 
langhome  to  pay  soefa  taidebtednesa;  nor 
was  any  drcomstanoe  shown  In  evidence 
from  which  a  promise  <m  bis  part  to  pay 
mlgbt  be  lnf«;red.  It  la  true  that  certain 
money  realized  f»>m  the  assets  of  the  Pitkin 
Bank  waa  apidled  by  the  Leadvllle  Bank  as 
a  credit  upon  tbe  Indebtedness  doe  It  fTOm 
the  Pttkln  Bank.  Bnt  the  anthorlty  to  make 
Bn(di  application  had  its  inception  at  titie 
time  the  Pltl^  Bank  transferred  ita  pn^r- 
ty  to  tbe  Leadvllle  Bank;  so  that,  if  the 
tfedltlng  of  such  mtmey  be  regarded  aa  an 
act  ct  payment  1^  tbe  Pitkin  Bank,  or  of  the 
members  thereof,  It  waa  their  act  at  the  date 
of  the  transfer,  as  above  atated,  and  not  aft- 
erwards. It  la  true,  also,  that  Langhome 
made  the  $6,000  payment,  as  above  stated. 
But  tile  drcnniBtanees  under  which  the  pay- 
ment was  made  clearly  rebut  any  Inference 
of  a  new  promise  tm  his  port  to  pay  the  resi- 
due. In  the  absence  of  special  leglslaUfm,  the 
accepted  doctrine  Is  that,  to  overcome  the 
plea  of  the  statute  of  limitations  In  actions 
on  simple  contracts  1^  an  Implied  jwomlae  to 
be  inferred  from  an  actoowledgment,  or 
from  part  paymmt,  "the  acknowledgment  or 
part  payment  must  be  shown  to  have  been 
voluntary,  unconditional,  by  the  proper  per- 
aon,  to  the  ^per  person,  and  nnd^  <Arcum- 
stances  otmalstent  with  an  Intention  and 
promise  on  the  part  of  the  debtor  to  pay  the 
particular  debt  so  acknowledged,  or  the  resi- 
due thereof."  See  Toothafcer  r.  City  of  Boul- 
der, 18  Cola  227,  22  Pac  468,  and  authori- 
ties there  dted.  The  drcumstances  under 
which  Idnghome  paid  tbe  95,000  certainly 
were  not  consistent  with  an  intention  or 
promise  oo  his  part  to  pay  the  residue  of  the 


(Ci: 

indebtedness  now  dalmed  by  tte  Buk  if 
LeadvUle.  The  evldoice  denzly  dmi  tm 
trary  intention.  In  my  opInkB,  Hk  tat; 
of  the  district  oonrt  in  fhTor  of  ttu  pnUt 
was  fully  justified,  and  the  Jodcmeit  t- 
durglng  him  from  liability  must  bs  iftRv: 

Mr.  Justleo  OODDABD,  havi^  tcM  1- 
cause  in  tbe  district  court,  did  not  putidir- 
In  the  dedalon  upon  this  review. 


IL  F.  HALLA.CK  LUMBER  ft  KASm 
CO.  V.  GRAY  et  aL^ 

(Supreme  Court  of  Colorado.  Nor.  S,  iKi 

PL>1>QB— CONVBUSION  BT  Pl.KDe»— ACTKH- 

Damaobs. 

1.  Plaintiff  gave  his  note  to  defeodiniui 
transferred  to  him  a  note  of  a  corponi:''! 
collateral.    After  the  secured  note  had  t-?:' 
due,  it  being  still  onpaid.  defendflnt, 
notice  to  plaintiff,  transferred  both  doik  ' 
the  president  of  me  oorporation,  kiiowiL; 
connection  with  the  corporatiotL   Btii  i  «- 
version  of  the  collateral  note  by  defeidu: 

2.  In  an  action  by  tbe  pledgor  ot  ■  > 
as  collateral,  against  the  pledgee,  for  vai  -' 
slon  tiiereof ,  plaintiff  need  not  tender  dw  ie : 
for  which  the  collateral  was  hedged,  ^Ir- 
the  full  amoont  thereof  has  beca  tealind  t: 
defendant. 

S.  In  an  action  1^  the  pledgor  of  t  ■> 
collateral  to  another  note,  against  tbe 
for  conversion,  where  such  conversioD  r<>:>'.-' 
ed  in  the  transfer  of  both  notes  aftn  th*  >r 
cured  note  bad  become  due.  the  measiL-t  '.' 
plaintlETa  recovery  is  the  differtMice  beiic^-: 
the  collateral  note  and  his  iodebledneai  u  i' 
fendant  at  the  time  of  the  conversion,  »si : : 
the  full  value  of  the  collateral  note,  u 
cared  note,  having  been  transferred  after 
turity,  is  sobject  to  equities. 

4.  Defendant  Is  not  cat  off  from  tlus  t.i.'- 

Sthe  fact  that  he  denied  the  eonrerfi>«.  f 
B  right  to  haTO  the  secared  note  ioxs'-'' 
from  uie  amount  of  the  ctdlat«al  note  ii  t.-' 
a  matter  of  defense,  dnc^  whatever  the  aci>'^ 
plaintiff  is  only  entitled  to  adequate  iaieamy 

Appeal  from  district  court,  Arapahoe  cm- 

ty. 

Action  by  Henry  N.  Gray  and  otOK 
against  the  B.  F.  Hallack  Lumber  k  Mug 
facturlng  Company.  EVom  a  JndsDK^  tiS 
plalnttfBs.  defendant  appeals.  Reversed. 

The  other  facta  fully  appear  in  the  ftOt*- 
ing  statement  by  GODDARD.  J.: 

On  the  aoth  day  of  March.  1888,  OnrBm 
Co.  Instituted  this  action  in  tin  diitrM 
court  of  Arapahoe  county  to  recovH  friia 
tbe  E.  F.  HallaA  Lumber  *  liamifi^ 
ing  Company,  a  duly-wganlzed  eorpo'*^'*- 
damages  for  tbe  conversion  of  certtis 
lateral  security.  The  conceded  fac»  •» 
that  ou  tbe  1st  day  January.  18®,  OsV 
Bros.  &  Oo.  executed  to  the  d^endaat 
pany  thdr  certain  promissory  note  ftf  ^ 
sum  of  $2,214.25,  payable.  wiUi  Interttt  « 
the  rate  of  12  per  cent  per  annum,  os  ^ 
Ist  day  of  Hay,  1886.   On  the  STUi  dil « 


^  Rehearing  denied. 
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Pcbruarr,  1885,  the  plaintiffs  Indorsed  and 
mrned  over  to  the  defendant  company,  as 
:»llateral  security  for  this  note,  a  note  held 
by   them   against  the  Albnqnerque  Water 
Company  for  $5,441.66.  dated  Septeml>tf  1, 
1SS4,  payable,  with  Interest  at  the  rate  of 
12  per  cent  per  annum,  on  or  before  the  lat 
day  of  May.  1885,  npon  which  had  been  In- 
dorsed m.  credit  of  $900  on  November  IS, 
under  the  following  written  agreement: 
"DenTor,    Odio,,   Febmary   27,   1886.  Be- 
celTed  of  Gray  BrotbCTS  &  Company  a 
note  signed  by  the  Albnqaerqae  Water  Co. 
l<y  W.  K.  S.  Wilson,  president,  and  L.  A. 
Oront.  secretary,  amonnt  of  note  being  $5,- 
441.66,  dated  September  1.  1884,  and  dae 
on  or  before  May  1,  1885,  bearing  Inter- 
est at  twelve  per  cent  per  annnm,  with 
tia  Indoraem^t  of  $900,  dated  November  18, 

1884.  The  note  we  hereby  torn  over  to  the 
m.  p.  Hallack  L.  &  Mfg.  Co.  as  collateral 
security  for  a  note  of  $2,214.25.  which  they 
Ikold  against  ns,  said  note  being  dated  Janu- 
ary 1.  1885,  and  due  cm  or  before  May  1, 

1885,  with  Interest  at  twelve  per  cent  per 
nunum.    It  Is  hereby  agreed  on  the  part 
of  the  B.  F.  Hallack  L.  &  Mfg.  Co.  that  the 
surplus,  when  collected,  after  paying  the 
said  note  of  the  E.  F.  Hallack  h.  &  Mfg.  Co., 
Is  to  be  paid  over  to  Gray  Brothers  &  Co. 
We,  the  F.   F.  HaUack  L.   &  Mfg.  Co. 
agree  to  let  Gray  Brothers  A  Co.  have  the 
first  $500  paid  on  said  note,  provided  they 
can  Induce  the  company  to  pay  that  much 
on  said  note  before  It  becomes  due.    B.  F. 
Halladc  L.  &  Mfg.  Oo.    By  B.  F.  Hallack, 
President"    The  aflegatlons  of   the  com- 
plaint upon  which  appellees  base  their  cause 
of  actiMi,  are  as  foAows:    "PlalnttfFs  fur- 
ther state  that  they  are  Informed  and  be- 
lieve, and  therefore  allege  on  lnformatl<m 
and  belief,  that  said  defendant,  fraudulently 
confederating  and  conspiring  with  the  said 
water  company,  the  makers  of  said  collat- 
eral Dote.  to  cheat,  wrong,  and  defraud  the 
plaintilts,  by  effecting  a  compromise  and  sur- 
render ot  said  note  for  less  than  Its  face 
value,  on  or  about  the  Ist  day  of  December, 
1886,  and  while  the  same  was  In  the  pos- 
sessloD  of  and  held  by  defradant,  as  collat- 
eral to  said  note  of  the  plaintiffs,  without 
any  ootlce  whatever  to  plaintiffs,  without 
their  knowledge  or  consent,  and  notwith- 
standing said  collateral  note  then  amounted, 
with  Interest  to  the  sum  of  $6,822.98,  wrong- 
fully comprcHDlsed  and  Borrendered  said  col- 
lateral note  to  the  makers  thereof,  the  Al- 
buquerque Water  Company  aforesaid,  or  to 
some  one  for  the  use  of  said  company,  or 
to  some  one  for  th^  use  for  cancellation, 
foe  and  in  consideration  of  the  sum  of  about 
$3,100,  being  leas  than  half  the  face  value 
of  said  note  and  interest,  which  said  sum 
was  then  and  there  paid  to  and  received  by 
said  defendant  In  fall  for  aald  note,  and 
tbereapon  said  defendant,  without  any  no- 
tice wbatevw  to  the  plalntlffB,  wrongfully, 
and  Id  vtolatloo  of  the  rights  of  plalntlffB 


In  the  premises,  compromised,  sold,  surren- 
do-ed,  and  delirered  up  said  note  to  said 
water  company,  to  the  damage  of  plaintiffs 
in  the  sum  of  $6,922.98."  The  defendants 
deny  these  allegations,  and  arer  that  they 
sold  the  principal  note  of  Gray  Bros.  &  Co. 
ft>r  the  amount  then  due  thereon,  to  one  A. 
A.  Grant  and  tranef erred  the  note,  together 
with  the  note  of  the  Albuquerque  Water 
Oam];>any,  to  him,  aa  cc^teral  security  for 
the  payment  of  the  principal  note,  as  they 
had  a  legal  right  to  do,  and  In  no  other  way 
have  they  sold  or  disposed  of  said  collateral 
note.  To  support  the  issues  on  thetr  part 
the  plaintiffs  Introduced  the  following  cor- 
respondence: 

"Denver,  Colo^  August  28.  18Sa  Mr.  O. 
F.  Gray,  San  Francisco,  GaL— Dear  Sir:  At 
the  request  of  Mr.  B.  F.  HaWartt,  we  write 
to  inform  yoa  that  nothing  luw  been  dcme 
by  A.  A.  Grant  nor  anybody  else,  towards  the 
payment  of  your  note.  If  you  will  make  an  im- 
mediate payment  of  $500  on  the  note,  we  are 
authorized  to  give  further  time,  and  refrain 
from  advertUng  the  collateral.  If  you  are 
tmable  to  do  this  by,  the  10th  of  Septem' 
bar,  we  shall  proceed  to  sell  the  collateral, 
and  at  the  same  time  tAke  each  l^al  pro- 
ceedings as.  In  our  Judgment  may  be  nec- 
essary to  coUeot  the  amount  of  Mr.  Hallack's 
claim.  Very  truly,  yours,  Markham  &  Dil- 
lon." 

"Albuquerque,  N.  M.,  September  22,  1888. 
The  B.  F.  HaUack  Lnmber  and  Manufactur- 
ing Company.  Denvw,  G(4o.— Gentlemen:  I 
am  In  receipt  of  a  letter  from  Mr.  A.  A. 
Grant  which  leads  me  to  believe  that  I  can 
collect  from  him,  toe  you,  the  amount  of 
the  ehiim  which  yoa  hold  against  Gray 
Brothers,  if  you  will  turn  ov&e  to  him  the 
note  of  the  Albuquerque  Water  Company, 
held  by  yon  as  security  for  your  claims.  If 
you  see  fit  to  send  these  notes  to  me,  with 
Instruction  that  I  may  retain  five  per  cent 
commteslon  aa  fee  for  making  the  collection. 
I  will  retain  the  notes  until  October  15th, 
and  am  pretty  much  satisfied  that  I  can  col- 
lect the  face  of  the  claim  against  Gray 
Brothers,  by  your  assigning  the  notes  which 
you  hold  as  security.  If  you  have  any  hesi- 
tation about  sending  the  notes  to  me  direct 
send  them  to  one  of  the  banks  here,  with  in- 
structions to  dellTo:  notes  to  me  on  or  before 
October  15th,  upon  my  paying  to  the  t>ank 
the  face  of  the  claim  of  yours  against  Gray 
Brothers,  less  my  commission  of  five  per 
cent  Also,  send  a  detailed  statement  of 
the  amount  of  the  claim  against  Gray  Broth- 
era.  I  want  this,  because.  If  I  make  arrange- 
ments with  Mr.  Grant,  he  will  want  an  as- 
signment of  your  claim  against  the  water 
company.  Send  the  notes  indorsed  la  blank, 
and  aaslgnment  of  your  claim  against  Gtoay 
Broth««.  Please  answer  at  onoa.  YoDza, 
very  truly,  W.  B.  ChlldwB." 

"Denver,  Colo.,  September  24,  1888.  W.  B. 
Ohlldw%  Albuquerque,  N.  M.— Dear  Sir: 
Yours  of  22d,  in  ref  wence  to  Qxaj  BroUura* 
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and  Albuqnerqne  Water  Company's  notes,  la 
received.  In  reply,  we  have  advertised  tbe 
water  company's  note  for  sale,  wbich  comes 
off  on  tbe  29tb,  and.  after  that  date,  should 
we  be  tbe  owners  of  the  paper,  we  will  then 
craisider  your  twoposltloa.  Shook!  Mr.  Grant 
desire  the  paper,  he  can  lUTe  tt  by  forward- 
ing the  moncT  h«>e  to  pay  oar  note  afrelnst 
Gray  Brothers  before  the  date  oi  tbe  salSL 
Yours,  truly,  B.  F.  Hallacfc  LniDber  &  Mano- 
fftcturlnic  Oa" 

"Albuqnratiae,  N.  M..  Octobw  16,  1888.  B. 
V.  Hallack  Lumber  ft  Manufacturing  Com> 
pany,  1825  HoUaday  strc«t,  Daiver,  Colo.— 
Gtentlemen:  In  reply  to  yonrs  of  September 
24th.  Since  receiving  your  letter.  I  have  re- 
ceived one  from  Mr.  Grant,  from  Boston,  In- 
Mmcttng  me  to  Inquire  of  you  what  is  tbe 
least  amount  thft  you  wlU  take  for  yoor 
dalm  against  Gray  Brotbars,  and  aastfcn  It 
to  talm,  and  also  tbe  water  company,  wblcb  Is 
b^  as  collateral  security,  to  go  along  with 
the  assignment,  ftfelegrapta  me^  upon  receipt 
oi  this  let^.  wbat  Is  tbe  lowest  price  yoa 
will  take  for  tbe  same^  and,  If  we  can  agree 
npon  price  to  be  paid,  ftvward  te  eltter  bank 
in  Albaqnwqne,  and  tbe  amont  win  be  paid 
you.   Tom,  T«ry  thily,  W.  B.  CbiMersi" 

"Dated  Denver,  Gokh,  October  18,  1888. 
To  W.  B,  ObUders,  Alboqiienine:  \fm  take 
face  of  wftB,  and  Interest,  and  torn  over  col- 
lateral. Allow  $100  commission.  B.  F.  Hal- 
ladc  Lumber  ft  MannfacturIng  Company.** 

Tbe  prindpal  note  and  collatoal  wm  aft- 
erwards, and  on  October  23,  1888,  sent  to 
W.  &  Strlcklsr,  cashl«  of  tbe  Allmqutfque 
National  Bank,  with  the  following  letter  of 
instnictloDs: 

"Denver.  Colo.,  October  2S,  18SS.  W.  8. 
Strldtler.  Bsq^  Oatfiler.  Albniinercine,  N.  M. 
—I  Inclose  for  collection  and  creidl^  when 
paid,— no  protest— No.  6713,  Gray  Brotbers 
ft  Co..  $2,214.2a  Interoet,  91.016.29.  Collat- 
eral note,  Albuquo^ne  Water  Company.  95,- 
441.00,  attached.  When  W.  B.  Chllders  pays 
the  note  of  Gray  Brotbers  &  Co.,  with  lnt»^ 
eat  to  date  of  payment,  less  9100,  deliver  it 
to  him.  togettier  'wltb  the  note  of  the  Albu- 
quo^e  Watw  Company.  Please  notify  him. 
Respectfully,  yours,  A.  A.  Denman,  Cashier.** 

The  plaintiffs  also  read  In  evidence  tbe 
deposition  of  W.  S.  Strlckler,  as  follows: 
"My  name  Is  W.  S.  Strlcfcto.  Residence. 
AlbuqnM^Qe,  N.  M.  pasbler  of  Albuciuerqne 
National  Bank.  I  am  not  acquainted  with 
any  of  the  parties  to  this  action.  I  am  ac- 
quainted with  W.  B.  Oillders.  We  received 
the  note  of  Gray  Bros.,  to  the  defendant  com- 
pany the  latter  part  of  October,  1888.  for  col- 
lection, with  instructlous  to  deliver  same  to 
W.  B.  Cbilders  on  payment  of  the  amoimt 
due,  lees  $100.  There  wns  a  note  of  the  Al- 
buquerque Water  Company,  fur  95,441.60,  at- 
tached to  the  note  of  Gray  Bros.,  which  we 
were  instructed  to  deliver  to  W.  B.  Chllders 
upon  the  paym«it  of  the  note  of  Gray  Bros, 
above  referred  to."— and  also  the  deposition 
of  A.  A,  araat,  wUcb  is  as  f<rilows:  "Nam^ 


I  Angus  A,  Grant.    £4ve  at  AllxKiiiertre  T 
M.    I  am  acquainted  with  B.  F.  Ha^l.  --i.  :l: 
with  Gray  Bros.,  plaintiffs.   I  have  W 
prei^dent  of  Ihe  AlboqDerqne  Wi»r  i . 
pany  since  May,  18S0.    I  have  la  my  p- . 
slon  a  certain  promfaaory  note  fcr  S^t:!  . 
executed  by  the  Albaqoerque  Water  t. . 
pany  to  Gray  Bros.,  and  signed  'W.  K.  - . 
son.  President,'  and  *L.  A.  Grant,  Seer^ 
of  said  company.    I  recefved  m\i  y--ri 
October,  1888.    It  was  boueht  ttvm  L  F 
Hallack  or  the  E.  F.  Hallack  LambcrOe 
pany.    I  don't  know  wbidL    I  sm  ttei*:- 
er  of  Hie  note.    I  bad  my  attoniK 
it  with  my  own  money,  and  boU  1 1, 
but  In  the  Intttest  of  tlie  water  cuc^ 
ny.    I  bare  not  yet  turned  It  onr  u  -j 
water  company,  as  they  are  oot  li 
to  settle  wltb  me  for  it.    I  came  In  poM- 
siOB  of  tt  by  buying  the  Gray  Bra.  vt 
w^leb  was  held  by  Hallack.  seemed  bf  u 
water  company  note.    By  bnylDjc  tbe  Qa: 
Bnm,  note,  it  gave  me  pnesosrioa  of  tbt  ir 
bnqnerque  Water  Company's  note.  Tbe  n 
sldvatloo  WHS.  In  round  nnmbeni.  Ts'.' 
which  I  paid  to  tbe  AlbuQaaqiu  Kr  ' 
Bank,  where  this  note  had  been  ant  to  • 
delivered  to  me  upon  tbe  payneat  of  > 
money.   I  wasactlngon  behalf  of  tbrn" 
company,  but  with  my  mm  money.  Aspn^ 
Ident  at  tbe  company,  I  was  lookbir  oc  t' 
the  Interest  of  ttie  company.   Tba  am<i 
tkm  was,  In  round  numbers,  about  S3.1i*'-i 
little  over.   It  was  the  <!ace  of  the  <>.-.' 
Bros.  notCb  wltb  Int««st,  less  9100  ear  <■  I 
slon.   In  considcratloa  of  this  tnaair  - 
Hallack  was  to  tmn  over  to  me  tke  A  1 1 
qaaxpie  Water  Company^  note  lo  bnr ' 
Gray  Bros.,  held  by  tbem,  which  mM  ^: 
become  our  prt^erty.    I  have  not  Oe 
with  me.   There  was  some  corropaD&a* 
with  reference  to  this  transactloD  betve 
W.  B.  Chlldets.  my  atbwwy.  and  tb^defrs^ 
ant  company.  I  have  not  ttie  eorrai<o!iilK>* 
with  me,  Bor  vnAtr  my  eratniL  Tbe  >r> 
lateral  note  baa  not  been  vjirendrnd  tr  r- 
en  up  to  the  Albuquerque  Water  Ccoite" 
or  to  any  one  tat  said  company.  It  1» 
in  my  possession.   1  hold  It  by  right  of 
cbatie  from  tbe  defendant  company,  and  1  s'- 
holding  it  for  myself,  as  an  IndlTtdoal,  c. 
as  my  property.   I  hold  It  ajnrlast  i^- 
boquerque  Water  Gomi»ny  imtfl  tbrj  =* 
able  to  pny  me  toe  It    WheDerer  tbr  (n- 
I  pany  Is  able  to  take  It  up.  and  pay  ift 
,  Intn-est,  I  win  surrender  it  te  tbnn.  I  i= 
,  holding  with  a  view  of  tnrafng  tt  orc^ 
them,"— also,  the  fullowtog  corresp-'fiid^.t 
"Los  Angeles.  OaL.  Dec.  12.  ISSH  '-' 
R  K.  Hallack  Lumber  A  Mf^  Co.  Pea- * 
Colo.:  If  you  wQl  send  tbe  note  tm  = 
acnlnst  us  to  the  Farmers'  sad  Ueri-ia:»  j 
Bank  at  Los  Angles,  also  the  AlbiNiKPi-' 
Water  Oa's  note,  which  yoq  Md  ■ 
latenil,  we  will  pay  the  amooat  dw  7'^ 
Hoping  this  will  be  satisfiurtocr.  weWEt^ 
yours,  respectfully.  Gray  Brottaa.  Br  ^ 
P.  Gray.'* 
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iath  at  hand,  and  in  reply  we  hare  re- 
ed payment  of  your  note  eome  time  ago 
■uKh  W.  R  Chllders,  of  Albuquerque, 
li  thanks,  we  are,  rcq)ectfiiUy,  yours,  H. 
lallack  li.  &  M.  COb  Fw  <X  B.  Blarrin, 

IS." 

le  defendant  offered  In  eyldenco  the  f(A- 
ing  letta::  "Denver,  CJolo.,  October  22, 
t.  A.  A.  Denman,  Cashier:  Please  f<»- 
[1  to  yoor  correspondent  at  Albuquerque, 
M.,  for  collection,  the  indoaed  note  of 
y  Brothers  ft  Co.,  payable  to  onr  order, 
■d  January  1,  1885,  int«reBt  at  12  per 
.  from  date  untU  paid.  Please  have  your 
espondent  notity  W.  B.  Chllders,  who 

pay  the  above,  leas  $100  commission, 
attached  note  of  the  AlbUQuerque  Water 
ipany  for  $5,44L66  Is  held  as  collateral 
rity,  which  have  delivered  to  Mr.  Chllders 
n  Gray  Bros.'  note  is  paid.  The  B.  T. 
lack  L.  A  M.  Co.  Per  O.  K.  Marvin, 
la.  Entered  for  colL  October  23,  1888." 

B.  Marvin  testified  that  he  was  the 
iter  of  the  defendant  company;  that  be 
:  the  forcing  letter  to  A  A.  Denman, 
iler  of  the  Dwiver  National  Bank. 
*  *  I  never  gave  any  other  instractlonB 
he  Doiver  National  Bank,  or  Mb  cashier, 
>r  or  different  from  that  mentlaied  in 
:  letter." 

.  F.  HaBack  was  sworn  as  a  witness  In 
alf  of  the  company,  and  testified  as  fol- 
g:  "Namei,  B.  F.  Haliack.  I  have  been 
gident  of  the  defendant  company  since 
x-ganlzatlon.  I  was  so  acting  at  the  time 

matter  in  controv»^  took  place.  We 
e  several  times  demanded  payment  of 
r  note  from  Gray  Bros.  At  the  time  I 
c  Gray  Broa.'  ncrte,  or  about  that  time, 
r  also  gave  me  a  collateral  note,  being  a 
9  of  the  Albuqneroue  Water  Company, 
x>llateral  security  ttx  their  debt    I  think 

Albuquerque  Water  Company's  note  was 
t  to  the  bank  at  Albuquerque  to  see  If  it 
Id  be  collected.    It  was  finally  sent  to 

Chllders,  at  Albuquerque,  In  connection 
ti  Gray  Bros.'  note.  We  received  a  lettw 
n  Mr.  Chllders,  making  a  proposition  for 

Gray  Bros.'  note.  Then  I  made  a  prop- 
ion  to  Mr.  Child^,  telling  him  what  I 
lid  take  toe  the  Gray  Bros.'  note.  Tbls 
position  was  accepted  by  Mr.  Chllders, 
.  the  two  notes  were  forwarded  in  ac- 
lance  with  the  proposition,  and  with  the 
Tuctions  that  have  been  read  here  In 
lence.  We  never  have  given  any  other  or 
erent  InstructioDS  to  the  Denver  National 
ik,  or  to  Mr.  Chllders,  or  to  the  Albu- 
rque  National  Bank,  other  than  those  con- 
ned in  Kxbibit  10.  We  have  not  made 
'  disposition  of  the  collateral  note,  other 
in  the  transaction  mentioned  in  this  let- 
On  cross-examination  he  said:  "I  do 
:  know  A.  A.  Grant.  Never  saw  bim.  I 
[  not  know  of  Mr.  Grant,  as  president  of 
>  Albuquerque  Water  Ciompany,  in  Bep- 


source,  that  Grant  was  president  of  the  com- 
pany, but  I  have  no  recollection  of  It.  1 
do  not  recollect  whether  Mr.  Grant's  name 
appeared  on  the  collateral  note  or  not."  "We 
understood  that  Grant  was  in  some  way  con- 
nected with  the  Albuquerque  Water  Com- 
pany, eltber  president  or  eecTetazyt  to  the 
best  of  my  recollection." 

The  Jury  found  the  Issues  joined  In  favor 
of  the  plaintiffs,  and  assessed  their  dam- 
ages at  the  full  amount  of  the  collateral 
note.  Jud^ent  was  rendered  on  the  ver- 
dict for  the  sum  of  $6,888.36.  The  defend- 
ant brings  the  case  h&e  on  appeal 

Rogers.  Cuthbert  ft  Ellis  and  R.  H.  Smith, 
for  appelant.  Upacomb  ft  Hodtfes,  for  ap- 
pelleea. 

GODDARD,  (after  stating  the  facts.) 
We  have  fully  set  out  the  evidence  Intro- 
duced on  the  trial  of  this  cause  in  the  court 
below,  because  the  principal  contention  of 
appellant  Is  that  the  verdict  of  tiie  Jury  Is 
iiot  sustained  thereby.  In  other  words,  it  Is 
Insisted  that  the  evidence  discloses  a  legiti- 
mate transfer  of  the  ctrftateral  In  question 
to  A.  A.  Grant,  and  does  not  justify  the  con- 
clusion that  it  was  surrendered  to  the  water 
company.  We  think,  when  tested  by  the 
well-settled  rules  fixing  the  rights  aud  du- 
ties of  a  pledgee  of  collateral  security,  the 
facts  disclose  a  transaction  that,  under  the 
circuiustaucGs,  constltate»  a  conversion  of 
the  collateral  In  question.  While  it  Is  well 
settled  that  a  pledgee  may,  when  not  re- 
strained by  statute  or  agreement,  sell  and 
transfer  bis  debt  against  the  pledfrar,  and 
transfer  tha^witti  the  collateral  held  by  him 
to  secure  Its  payment  to  the  asslgneei  yet  be 
must  act  fairly,  and  In  doing  so  must  not 
prejudice  the  rights  of  the  pledgor,  or  Im- 
pair his  right  to  redeem  upon  payment  of 
the  original  debt.  He  cannot,  except  by  spe- 
cial agreement,  sell  the  collateral  either  at 
public  or  private  stile,  but  must  collect  it 
when  due,  and,  after  applying  the  proceeds 
to  the  satisfactlcm  of  his  debt  and  tbe  costs 
and  expenses  Incurred,  pay  oyer  tbe  surplus, 
if  any.  to  the  pledgor.  Joliet  Iron,  etc.,  Go. 
T.  Scioto  Jlre-Brick  Co.,  82  111.  M8;  Zlmpie- 
man  v.  Veeder.  98  111.  613.  Neither  can  he, 
except  in  very  extreme  cases,  compromise 
with  the  maker  of  the  collateral,  and  sur- 
render the  same  for  less  than  the  amount 
due  thereon.  If  he  does  so,  he  will  be  com- 
pelled to  account  to  the  pledgor  for  its  full 
valuei  Trust  Go.  v.  Rlgdon,  93  111.  4.->S;  Do- 
puy  V.  Clark.  12  Ind.  427.  As  was  siild  in 
the  case  of  Wheeler  v.  Newbould,  16  N.  Y., 
at  page  39S:  "His  character  Is  that  of  true- 
tee  for  the  pledgor— First,  to  pay  the  de!>t; 
and.  second,  to  pay  over  the  surplus;  and 
be  cannot  so  deal  with  the  trust  property  se 
as  to  destroy,  or  even  Impair,  its  value." 
Looking  not  cnly  to  the  form  ot  this  trans- 
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action,  bat  as  wrfl  st  the  substance,  consid- 
ering the  i^atlon  of  Grant  to  the  water  com- 
pany, and  the  knowledge  that  Hallack  had 
of  his  connection  therewith,  the  conclusion 
Is  Irresistible  that  the  collateral  In  questj<Hi 
was,  to  all  Intents  and  purposes,  surrendered 
to  the  water  company.  That  it  was  the  pnr-- 
pose  of  Orant  to  obtain  It  tor  tbe  company 
1b  eTld«it  from  his  testimony.  He  says: 
"I  have  been  president  of  the  Albuquerqne 
Water  Company  since  May,  1886.  I  have 
In  my  possession  a  certain  promissory  note 
for  $5,441.66,  executed  by  the  Albuquoque 
Water  Company  to  Gray  Bros.  •  •  •  I  re- 
c^red  said  note  In  October,  188&  It  was 
bought  from  E.  F.  HaUack  or  the  EL  F.  mi- 
lack  Lumber  Company.  I  do  not  knew 
which.  I  am  the  owner  of  the  note.  I  had. 
my  attorney  buy  It  with  my  own  money, 
and  h<^d  It  stm,  but  In  the  Interest  of  the 
water  ccnnpany.  I  hare  not  yet  turned  It 
OTer  to  the  water  company,  as  they  are  not 
in  shape  to  settle  with  me  for  It  *  •  * 
I  was  acting  oa  behalf  of  the  water  com- 
pany, but  with  my  own  money.  As  presi- 
dent of  the  company,  I  was  looking  out  for 
the  Interest  of  the  company.  The  coneAdera- 
Uon  was,  in  round  numbers,  about  $3,100,— 
a  little  ov».  It  was  the  face  of  the  Gray 
Bros,  note,  with  interest,  less  $100  commis- 
sltm.  I  hold  It  against  the  Albuqu^ue  Wa- 
ter Company  until  they  are  able  to  pay  me 
for  It.  Whenever  the  company  is  able  to 
take  it  up  and  pay  me,  with  interest,  I  will 
surrender  It  to  them.  I  am  holding  with  a 
Tlew  of  turning  U  over  to  them."  It  Is  also 
erldoit  from  the  testlmwy  of  Hallack,  the 
pra^dent  of  the  defendant  company,  that  be 
knew  he  was  dealing  with  an  officer  of  the 
water  ctHupany,  and  made  the  sale  and 
transfer  with  knowledge  that  he  was  virtu- 
ally placing  the  collateral  in  the  hands  of 
the  maker,  or  at  least  In  the  hands  of  a 
party  whose  purpose  was  to  relieve  the  mak- 
er from  its  paymeut,  and  mable  it  to  caned 
and  discharge  It  for  a  sum  leas  than  its  face 
value,  to  the  prejudice  of  the  pledgors.  Such 
a  transaction  cannot  be  aostalned.  But  It  la 
Insisted  that,  notwithstanding  such  a  trans- 
fer of  oollateraJ  security  may  be  wrongful, 
still  tiie  appellees  cannot  maintain  this  ac- 
tion until  they  have  made  a  tender  of  the 
amount  ot  th^r  debt,  and  demanded  a  rfr 
turn  of  the  oollateraJ.  Under  the  facts  ot 
this  case  no  tender  was  necessary.  The  ap- 
pelant has  realized  the  amoont  of  its  claim 
against  them,  and  thwefwe  a  tender  of  the 
amount  would  be  a  ns^ess  ceremony. 
Flertchor  v.  Dickinson,  7  Allen,  23.  We 
think,  upon  the  tacts  disdosed  In  this  reo* 
ord,  the  appellees  can  maintain  the  action, 
and  the  measure  at  their  recovery  should  be 
t2te  dltFmnce  between  the  fece  Taloe  of  the 
ooUateral  note  and  their  Indebtednen  to  ap- 
pellant at  the  time  of  Its  conra^on.  Fletcb- 
«  T.  ZMckbuMn,  nvni;  Gorlldc  t.  James,  12 


Johns.  14S;  Fowler  t.   Gilman,  13  )!.- 
(Mass.)  267;  Shaw  t.  Ferguson,  7S  led. 
W<wk  V.  Bennett,  70  Pa.  St  484;  Inm: : 
Co.  T.  Dalrymple,  25  Md.  260;  Brioi;  t 
Kendall,  79  E.  C.  L.  937;  Bank  t.  Bc^etH 
Ky.  42;  Baker  v.  Drake,  53  N.  T.  21L 

App^ees  cont^d  tbat  the  nKsaire  : 
damages  ^ould  be  the  full  amoani  of  ^ 
collateral  note,  because  It  does  not  t;^ 
that  they  are  relieved  from  the  imjiimbi  < 
their  original  note,  and  ff>r  the  farther  rs- 
son  that,  appelant  having  Insisted  tbat  On 
was  no  omTendon,  It  has  "cat  itsdf  (^fnsk 
this  def  ensew"    Neither  of  these  pixitka  n 
tenable.   The  note  of  Gmy  Bros,  ft  Oa 
at  the  time  of  Its  sale,  ItMig  past  doe;  ai 
was  pundiased  by  Grant  with  full  taar, 
edge  ot  the  fact  that  it  was  secured,  and  i3 
paym«it  provided  tor  out  of  the  eoOitBil 
Being  past-due  paper,  a  pnrobaser  tna  In 
would  take  It  subject  to  the  same  eq^^ 
The  right  to  have  the  amount  of  the 
note  deducted  from  the  value  of  tbe  ctl- 
lata^l  Is  not  a  matter  ot  defease.  Vk? 
ever  Hie  form  of  action,  whether  in  codtj: 
or  tort,  the  party  Injured  is  entitled  to  >  ' 
cover  an  adequate  Indemnity  for  the  1m  suf- 
fered.   The  Interest  of  Gray  Bros,  k  Ot 
in  tbe  converted  collateral  was  tbe 
due  thereon  after  deducting  tbe  smomite:  ' 
their  Ind^tednesB  to  appelant  Tlie  W 
of  this  sum  is  the  injury  they  bare  taS^ 
through  the  d<^ct  <a  the  appdlant,     i  , 
recovery  of  this  sum  Is  the  r^^  to  vit" 
they  are  aatltlcd,  and  is  an  esseatial  dem^s: 
of,  and  must  affirmatively  appear  frm  i  | 
statement  of  their  oaose  of  aotlMi;  ud  ^  i 
fact  that  appelant  relied  on  a  dadalt^OA  I 
right  to  recovo:  at  all  could  not  enltuaik  I 
measure  of  this  relief.  ' 

We  find  no  error  in  the  giving  or  nt«tt  , 
Instructlcms.    While  some  ot  those  leflwri 
correctly  state  the  law,  they  are  taOj  w-  I 
wed  by  the  Instructions  given,  uxi,  » *  | 
whole,  the  Instructions  given  fnlly      ^  , 
reedy  state  the  law  of  the  casfe  Thei^ 
ments  of  omr  based  npon  the  admissbn  ^  I 
evldeaoe  ar^  we  think,  wltliont  merit  li  , 
view  of  all  the  circumstances  <tf  tte  o^-  | 
the  evidence  complained  of  was  rdews. 
and  tended  to  throw  Uf^bt  upon  tbe  «^  i 
nature  of  the  final  transaction.  Tfie  a*  | 
was  faliiy  submitted  to  the  jury  apm 
the  facts  and  the  law,  and  the  nilT  sia 
that  Intervened  upon  the  trial  hi  the  coin 
b^ow  was  in  the  aaseennent  (tf  tbe  ssxak 
ot  damages.   The  anKMint  tor  wlildi  Jo^^ 
ment  should  have  beoi  rendered  iMtt^'*' 
certslnable   by   mathematical  calailat!«^ 
The  amount  Is  arrived  at  by  dednctiDl  tin 
amoont  due  on  the  principal  note  trw  ^ 
amoont  of  prinidpal  and  interest  doe « 
water  company's  note  at  the  date  of  tn» 
fer.   The  jndgmttit  wHl  thet^  ^  ^ 
versed,  with  dlreotton  to  the  coort  b*** 
enter  judgment  accordingly.  Beretiet 
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.nOAD  COHP*HIB8— CONSTBOCnOH  —  TiTLl  TO 

B8  Takbn  fbom  Pubuo  Domair— Paxol  Etx* 
NCE  TO  Vart  Hobtqaos. 

1.  A  railroad  oompaiff,  as  anthorbed 

of  congress,  appointed  an  agent  to  enter 
1  public  domain,  and  take  20,000  railroad 

necessary  for  the  railroad,  and  the  agent 

to  receive  for  his  Bervices  a  certain  price 
aech  accepted  tie.  Held,  that  the  agent  had 
ntereat  in  the  ties  which  could  be  the  aub- 

of  a  sale  or  pledge,  aa  the  title  to  the  ties 
led  directly  from  the  United  StatM  to  the 
-oad  company.  . 

2.  Where  a  mortgage  glren  to  aecnre  the 
nent  of  a  note  dearly  describea  the  note, 
>1  evidence  la  inadmissible  to  show  that  the 
tgage  was  given  to  aecnre  a  note  which  ul^ 

from  the  one  described. 

rrar  to  district  court.  Bio  Grande  ooun- 

splerln  by  Henry  Falke  against  Lillian 
Passett  and  Charles  S.  Fassett  for  rail- 
1  ties.  Judgment  for  d^oidaats.  Flaln- 
bringB  «Tor.  Affirmed. 

iuirles  H.  Onrlett,  for  i^lalntUt  In  vror. 
J.  Bloomfldd,  tar  defendants  in  emt. 

HOMSON,  J.  Henry  Falbe  brought  re- 
'in  against  Lillian  L.  Faasett  and  Charles 
^'assett  to  recover  the  possession  of  cer- 
1  railroad  ties  and  other  property.  None 
Jie  property  was  found,  except  a  portion 
the  ties,  and  these  were  taken  under  the 
t.    The  answer  denied  the  allegations  of 

complaint,  and  set  up  a  chattel  mort- 
e  to  Lillian  Faasett  by  one  Eugene  Haas, 

alleged  ovrna  of  the  ties  at  the  time, 
icb  was  executed  and  recorded  prior  to 

inception  of  the  claim  of  plaintiff.  The 
tication  admits  this  mortgage,  and  avers 
release.    There  was  an  Interventlott  in 

case,  which,  however,  in  no  way  affects 

questions  to  be  determined,  and  will 

be  further  noticed.  The  plaintiff  claim- 
title  under  an  assignment  by  Haas  to  the 
te  Bank  of  Monte  Vista  of  his  Interest 
what  Haas  termed  a  contract  concerning 
se  ties,  to  secure  the  sum  of  $400,  and 
0  a  chattel  mortgage  of  the  same  ties  to 
D.  MalKn,  president  of  the  bank,  to  se- 
e  the  payment  of  a  note  to  him  for  $1,132. 
e  bank  sold  and  assigned  to  the  plaintiff 

interest  In  the  contract  which  Haas  bad 
.i^ed  to  it,  and  also  a  note  for  $1,132, 
ruble  to  the  bank,  which  plaintiff  claimed 
8  the  note  Intended  to  be  secured  by  the 
rtgfige  to  Maben.  The  court  excluded 
se  documents  as  evidence,  and  gave  Judg- 
nt  for  the  defendants, 
'he  tacts  concerning  the  contract  and  mort- 
{e  are  these:  One  J.  W.  Crump  had  been 
pointed  by  the  Denver  &  Bio  Grande  Rall- 
id  Company  its  agent  to  enter  t^on  the 
blic  domain  of  the  United  States  and  take 
:h  tlml}^  as  might  be  necessary  in  the 
astruction  or  repair  of  its  railway  line,  as 
tlioriz(>d  hy  the  act  of  congress  In  such 


railroad  ties.  Haas  was  to  be  compensated 
tat  his  serrloes  1^  receivliv  a  eortaln  price 
toe  each  accepted  tie  This  Is  the  contract 
referred  ta  Hie  assignment  to  the  State 
Bank  was  as  follows:  "For  value  received, 
I  hereby  assign  all  my  right,  title,  and  in- 
terest in  and  to  tbe  attached  contract  be- 
tweea  the  Denver  and  Bio  Grande  Bailroad 
Company  and  myself  to  the  State  Bank  of 
Blonte  Vista;  and  I  hereby  antbori^  said 
railroad  company  to  pay  to  said  State  Bank 
any  and  all  soma  due  or  to  become  due  from 
said  railroad  company  to  me  under  and  by 
virtue  of  said  contract,  until  the  full  sum 
of  four  hundred  dollars,  together  with  in- 
terest thereon  at  the  rate  of  one  and  one- 
half  per  cent  per  month  from  the  17tb  day 
of  March,  A.  D.  1591,  Is  fully  paid.  Dated 
at  Monte  Vista,  Cola.,  this  17th  day  of  March, 
A.  D.  1891.  Haas."  The  following  is  the 
asslgnm^t  by  the  bank  to  the  plaintiff: 
"For  value  received,  I  hereby  asirign  the  above 
contract  over  to  Henry  Fassett  State  Bank. 
By  E.  M.  Perdew,  Gaa." 

By  the  assignment  to  the  bank,  it  took  no 
interest  In  the  ties,  because— First,  the  as- 
signment does  not  purport  to  pass  any  such 
Interest;  and,  second,  Haas  had  no  Interest 
to  pass.  The  ties  were  the  property  of  the 
railroad  company.  Its  title  was  derived 
from  the  act  of  congress  authorizing  It  to 
take  timber  from  the  public  domain  for  the 
purposes  of  Its  railway.  Except  for  the 
authority  conferred  by  that  act,  It  would 
have  had  no  right  to  these  ties.  They  would 
still  have  belonged  to  the  United  States. 
Haas  was  its  agent  to  proceed  in  its  behalf 
under  the  provisions  of  the  act,  and  subject 
to  Its  restrictions,  and,  having  done  so,  the 
property  in  the  ties  passed  from  the  Unitetl 
States  to  the  railroad  company;  so  that 
Haas  had  no  intact  whatsoev^  in  the  ties, 
which  could  be  the  subject  of  sale  or  pledge. 
The  plaintiff,  therefore,  could  base  no  title 
or  right  of  possession,  upon  the  ccmtract  and 
assignments. 

The  mortgage  is  beset  with  several  dlf- 
flculUes.  It  was  executed  by  Eugene  Haas, 
party  of  the  first  part,  to  J.  D.  Maben,  pres- 
ident of  the  State  Bank,  etc,  party  of  the 
second  port,  to  secure  the  payment  of  a 
certain  promissory  note  "given  by  the  said 
party  of  the  first  part  to  the  said  party  of 
the  second  part"  for  $1,132.  The  note  trans- 
ferred by  the  bank  to  tbe  plaintiff  was  given 
to  the  bank.  The  transfer  of  this  note  car- 
ried with  It  no  Interest  in  the  mortgage, 
because  It  Is  not  the  note  which  the  mort- 
gage describes,  and  evld^ice  in  this  pro- 
ceeding to  show  that  the  mortgage  was 
intended  to  secure  this  note  was  Inadmissi- 
ble. Where  a  note  Intended  to  be  secured 
Is  not  clearly  described  or  Identified  in  the 
mortgage  sectirlng  it,  the  want  may  be  sup- 
piled,  and  the  uncertainty  removed  by  parol 
evidence.   This  Involves  no  contradiction  ot 


Digitized  by 


1006 


PACIFIC  HEFOBTEB,  "VtaK.  84. 


the  terms  of  Vb»  Instmrneot  In  tbls  mort- 
gage there  Is  no  iiDcertalnty;  there  !■  no 
lanfiuaxe  whlcb  la  the  proper  subject  of  ex- 
planation, or  which  requires  any  explana- 
tion. It  dentir  and  explicitly  describes  tfae 
note,  the  payment  of  which  it  was  ^rea  to 
secnre.  The  note  held  by  the  plaintiff  was 
not  that  note,  and  to  permit  extrinsic  proof 
that  the  mcH-tgnfie  was  given  to  aeciira  the 
note  fn  plaintiff's  hands,  and  not  the  one 
It  describee,  would  InrolTe  a  direct  contra- 
diction of  its  terms,  and  violate  a  principle 
of  evidence  which  is  elementoir  law. 

But.  as  a  source  of  title  in  the  phtintiff,  the 
mortgage  tails  tor  another  reason.  Haas 
had  no  right  to  give  it.  As  we  hare  eeen, 
the  ties  were  not  bis  property.  Nothing  that 
be  might  do  could  possibly  affect  the  rail- 
road company's  title,  or  vest  in  another  any 
shadow  of  right  In  or  about  the  ties;  and 
even  If  the  plaintiff  bad  been  the  owner  of 
the  mortgage^  and  the  other  difficulty  in  the 
way,  which  we  haw  noticed,  had  not  eoc- 
Isted,  be  wonld  still  have  hod  nothing  <m 
which  to  base  hia  dslm.  The  answer  arers 
a  mortgage  from  Haas  to  the  defendant  Lil- 
lian ot  the  same  propraiy,  which  was  prior 
in  ptrfnt  ot  time  to  the  one  we  have  bees 
considering.  The  replication  admits  this 
mortgage^  but  olleges  that  It  was  satisfied 
and  released.  Tho-e  Is  an  absence  of  proof 
in  the  record  that  this  was  ever  done,  and  It 
must  therefore  be  considered  in  force  t<a 
what  it  Is  worth.  It  is  presumably  aa  worth- 
less as  the  other,  but  it  Is  not  any  more  so, 
and,  as  between  Lillian  and  the  i^intlfl. 
It  would  hold  the  prop^ty.  Whatever-rigbts 
she  might  or  might  not  have  acquired  In 
these  ties,  he  certainly  had  none.  No  rea- 
son appears  why  the  Judgment  of  the  trial 
court  should  be  reversed,  and  It  is  therefore 
affirmed. 


NBWMAN  et  al.  v.  PEOPLB  ex  reL  McHBN- 
BY  et  aL 

(Gonrt  of  Appeals  of  Colorado.    Nov.  13.  1803.) 

AcriOK  ON  COXSTABLB'S  BoND — Pabtibs— Unlaw- 
ruL  Removal  or  Mobtqaosd   Pbopbktt  — 

Weiqhino  Bvidexce  on  Apprai. 

1.  Gen.  St.  1883,  }  2072.  provides  that  when 
Jndgmeat  shall  be  rendered  a»;ainst  a  constable 
"and  hia  securities  on  his  otiieial  bond,  execn- 
tioa  may  inaue  against  all  of  them,"  but  shall 
not  be  levied  on  the  property  of  the  securitiea 
if  sufficient  property  of  the  principal  can  be 
found  to  satisfy  the  same.  Held,  that  the 
sureties  may  be  Joined  with  the  principal  in  an 
action  on  a  coaatable's  bond  without  first  do- 
terniinine  the  amount  of  the  principal's  liability. 

2.  Where  a  constable  removes  property  un- 
der attachment  against  the  mortsagor  thereof 
after  hoviuc  notice  of  the  mortgagee's  riftht  of 
posKettsion,  ne  is  a  trespasser,  and  liable  there- 
for on  bis  otBcial  bond. 

3.  Where  there  is  evidence,  though  con- 
flicting, which  would  have  justified  even  a 
larger  verdict  by  the  jury,  the  evidence  will 
not  be  weighed  on  appeal. 

Appeal  Iroia  district  ooort,  Ampaboe  ooim- 


Actlon  in  the  name  of  tbe  people  at  tie 
rdatlon  at  Gteorge  8.  Ib^Henry  aad  Chariv 
M.  Graff  against  Bdward  Newman,  Jac« 
J.  Walters,  B.  Anfenger,  and  Jj.  C  Glut  <r, 
a  constable's  official  bond.  Tliere  was  Jcl: 
mmt  for  plaintiff,  and  a  new  trial  Aeaiti 
Defendants  appeal  Afflrmed. 

Pence  &  Pence,  fw  appdlaidm.  Oca  A. 
Smith,  for  appdleeo. 

roOMSON,  J.    Tbls  Is  a  salt   bj  tbr 

people  tor  the  use  of  Mc&enry  and  GaS 
against  Edward  Newman,  a  cmstafale  d 
Arapahoe  county,  upon  bla  official  bond,  tLl 
the  othor  defendants  as  sureties  on  the  boai 
The  complaint  sIlegeB  ownenldp  and  ri£ls 
of  possesion  by  UcHency  and  &»SS  ot  ea- 
tain  personal  property,  a  portion  ot  wUa 
they  claimed  under  a  diattd  miHtsace  so- 
cuted  to  tbem  by  one  Kerwln,  wbo  was  ia 
default  in  payment  ot  one  of  the  notes  i 
was  given  to  secure;  and  a  portion  as  hiT- 
ing  the  absolute  title  In  tbemadres.  TV 
mortgage  was  given  to  secure  five  procb' 
sory  notes  for  $75  each,  dated  Jnne  1.  UBu. 
and  due  In  90,  90.  ISO,  and  ISO  day*,  n- 
spectiv^,  with  interest  from  date  at  2  per 
cent  per  month.  Tbe  mortgage  provided 
tot  the  retention  by  the  mortgagor  of  poi- 
sessim  at  the  mmtgaged  property,  and  giTt 
the  mortgagees  the  tig^t.  In  caae  of  defsrl: 
in  payment  of  the  notes,  or  eltber  of  theiL. 
or  in  cose  of  attachment  of  tbe  pnpeitj  a: 
the  suit  of  other  parties  before  payment  of 
the  notes,  to  take  Immediate  poaseflslon 
the  property  for  thdr  own  use.  and  seQ  It 
paying  the  eurplus  realized.  If  any,  to  the 
mortgagor.  The  first  note  was  not  paid  it 
mattu-ity,  and  on  the  6th  day  of  July.  ISB^ 
the  plaintiffs  proceeded  to  Invest  tbemsdm 
with  possession  under  the  mortgage.  On  ikt 
8th  day  ot  July.  1B90.  tbe  defoidant  New- 
man, as  constable,  seteed  the  goods  ennioff- 
ated  Id  the  mortfniKe,  and  also  Uie  propenr 
claimed  by  plolntlCCB  outside  of  tbe  nwn- 
ga;;e.  by  vlrtne  of  a  writ  of  attachment  b- 
sued  in  an  action  which  bad  been  eon- 
menced  aeralnst  Kerwln  and  another.  At  tie 
time  the  levy  was  made,  Mr.  McHeniy  «w 
present,  claimed  tbe  goods  as  belonging  ti 
the  plaintiffs,  and  exhibited  the  mort^aie 
to  Newman;  and  aft^wards,  and  before  xbt 
goods  were  removed,  served  a  wrttteo  b»- 
tlce  upon  him  of  their  ownwBhip  and  pofr 
session  <tf  the  gooda  Newman  nevmhe- 
less  removed  tbe  proitarty,  and  stlU  retalH 
it;  hence  this  suit. 

No  question  is  made  as  to  tbe  UabDIty  of 
tfae  officer  upon  his  official  bond  fbr  tbe  aeU 
complained  of.  Before  the  jury  to  try  th< 
case  was  impaneled  tbe  defendant  mond 
the  court  for  judgment  upon  tbe  pleading, 
which  motion  was  denied.  At  tbe  close  eS 
the  case  for  plaintiffs  the  drfendants  aaiccd 
a  nonsuit,  which  was  refused.  Poor  Ib- 
structions,  requested  by  the  defendant!, 
were  vefuied,  and  a  meOoD  for  a  aew  tdal 
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turt  are  assigned  for  error. 
It  Is  contended  that  the  defendants  were 
ttltled  to  judgment  on  tbe  pleadings,  for 
le  reason  "tU:it  no  suit  could  be  brought 
snitat  the  sureties  upon  the  bond  until  aft- 
■  the  amount  of  tbe  principal's  liability  had 
sen  determined. "  In  support  of  this  exm- 
Qtion  we  are  dted  to  Sterling  City  Co.  t. 
ock.  2  Cola  24;  Sterling  (Mty  Co.  t. 
utiles,  3  Colo.  229;  Brandt,  Sur.  |  494. 
be  two  Colorado  cases  were  suits  upon  at- 
Lcbment  bonds,  In  whldi  the  speeiflc  con- 
.tloD  was  tbe  paymrat  ot  such  damages 
1  might  be  awarded  against  the  irincliml 
>ligor,  thus  making  a  determination  of  bis 
ibility  necessary  before  proceeding  against 
le  8in«ty.  The  citation  from  Brandt  re- 
rs  to  cases  upon  bfmdtfoCexeeatorsandad- 
inSstr&tora.  An  executor  or  administrator 
akee  settlements,  pays  debts,  and  dlstrtb- 
xs  the  assets  of  his  estate  under  the  order 
'.  the  conrt,  and  there  most,  of  necessity, 
i  a  Judidal  ascortalnment  of  his  liability 
aftire  reconrw  can  be  bad  upon  his  blond, 
ime  of  these  anthoritles  are  appUcable  here, 
1  wUl  be  seen  by  an  examination  of  our 
atute  on  the  mbjeet  Section  2069  of  the 
eneral  Statutes  (188$  provides  for  the  glT- 
S  of  justioea*  and  constables'  bonds,  and 
rescribea  their  conditicms.  They  are  coiidl- 
>ned  absolutely  toe  the  Mthfal  dlsdiarge 
'  the  duties  of  the  o&ce,  so  that  upon  a  de- 
.nlt  In  such  discharge  of  duty  a  liability 
»TDes  upon  the  bond  against  the  otdlgors, 
rincipal  and  surety,  Jointly.  If  this  does 
it  troffldeBfly  appear  from  tbe  section  it- 
it,  then  •eetiim  2072  makes  Its  meaning 
ear.  Tbe  latter  section  provides  that 
Then  judgment  shall  have  been  rendered 
calnst  any  justice  of  the  peace  or  coneUr 
e,  and  bis  secmltles  aa  his  official  bond, 
mention  may  issue  against  aU  of  tbem; 
It  the  officer  erecating  the  same  shall  not 
vy  upon  the  property  of  the  securities  un- 
1  he  Shan  fan  to  find  sufficient  property 
'  tbe  jiistice  of  tbe  peace  or  constable  to 
tisfy  such  execution."  This  makes  It  very 
ain  that  a  joint  judgment  may  go  In  the 
■St  instance  against  the  officer  and  bis  sure- 
is,  tbe  property  of  the  surety  to  be  un- 
sturbed  until  that  of  the  principal  Is  ex- 
lusted.  The  motion  for  judgmmt  upon  the 
eiidiDga  was  properly  denied. 
Next  In  order  comes  the  motion  for  a  non- 
at  This  was  based  upon  the  following 
ounds:  "First  That  It  appears  by  the 
Idence  that  the  plaintiffs  on  the  0th  day 

July,  18!X>,  entered  Into  possession  of  tbe 
H)(ls  In  question  under  their  mortgafre,  and 
irsuant  to  the  terms  thereof,  but  that  they 
iled  to  bold  exclusive  ana  cuoUnued  pus- 
sslon  of  the  same,  and  that  John  Ker- 
In,  the  morTffa;:or,  remained  at  said  place 
om  the  time  s:ild  plaintiffs  took  possi-ssiou 

tbe  same  udtH  the  time  that  the  defend- 
it  N'ewman  made  his  levy  upon  said  goods, 
icond.  That  it  appears  by  tbe  evidence  that 


prior  to  July  8,  1890,  the  said  plaintiffs  bad 
parted  with  their  Interest  described  in  the 
complaint  by  a  sale  of  the  same  to  one  Joe 
liowe,  and  that  the  said  Ix>we,  by  Ms  agent, 
James  Marshall,  had  entered  into  possee- 
slon  of  said  goods  prior  to  the  time  of  the 
levy  by  the  defendant  Newman,  for  whicli 
reason  the  plaintiffli  have  no  Interest  In  this 
action.  Third.  For  the  further  reaatm  that 
It  does  not  appear  by  the  pleadings  nor  by 
the  proofs  that  prior  to  the  commencemeit 
of  this  action  the  said  plaintiffs  commenced 
an  action  against  the  defendant  Newman 
for  tbe  purpose  of  ascertaining  what  dam- 
ages, If  any,  they  bad  snffered  by  reason  of 
bis  act  herein  complained  oil  nor  does  It 
appear  ttiat  said  Newman  bad  tailed  upon 
d«nand  to  pay  tiie  said  ^lalntlflTs  tbe  dam- 
ages darned  to  have  been  sustained  1^  tbem 
by  reason  of  said  Newman's  act,  nor  that 
any  demand  was  made  upon  said  Newman 
for  said  damages." 

The  third  ground  for  the  motion  has  al- 
ready been  disposed  of. 

With  reference  to  tbe  first  ground  It  may 
be  said  that  the  evidence  shows  that  what- 
ever jKwsessIon  the  plaintiffs  toidc  th^  kept, 
aiUt  tiie  x>088e8Sl<m  they  had  when  the  levy 
was  made  was  t3ie  same  possession  Into 
which  they  entered  on  die  Gth  day  of  July. 
1890.  The  evidence  upon  this  Question  of 
possession  Is  not  very  fun,  but  counsel  ad- 
mit the  sufficiency  of  the  poaseeslon  In  the  > 
first  instance.  Their  objection  is  that  plain- 
tiffs faUed  to  bold  It  Thore  Is  no  evidence 
that  any  i)ossesidon  taken  by  them  was  ever 
relinquished.  Kerwln  was,  during  tbe  pe- 
riod of  their  possession,  at  the  place  where 
tbe  property  was,  from  time  to  time.  What 
be  was  doing  there  does  not  api>ear,  but  It 
also  does  not  appear  that  by  reason  of  bis 
presence  or  otherwise  any  change  in  the 
character  of  the  original  possession  took 
place;  and,  as  the  possession  Is  distinctly 
admitted  to  have  been  good  originally,  then 
It  was  good  at  tbe  time  of  the  levy.  It  was 
not  necessary  that  possession  should  have 
been  taken  upon  default  in  the  payment  of 
tiie  first  note,  although  the  mortgage  gave 
the  rt^ht  to  do  so.  Under  our  chattel  mort- 
gage act,  (Sess.  Laws  1889,  p.  54,)  plaintiffs 
could  have  left  tbe  property  with  the  mort- 
gagor until  the  maturity  of  the  last  install- 
ment of  the  indebtedness,  so  that  no  right 
would  have  been  lost  If  no  possession  what- 
ever had  been  taken.  A  mortgage  of  chat- 
tels Is  a  conditional  sale.  It  vests  the  legal 
tiUe  to  tbe  chattels  In  the  mortgagee,  sub- 
ject to  the  right  of  the  mortgagor  to  perform 
the  conditions;  and  until  default  he  has  the 
unquestioned  right  so  to  perform,  and  rein- 
vest himself  with  tbe  legal  title.  But  upon 
condition  broken  tbe  legal  titie  becomes  ab- 
solute In  the  mortgagee,  although  an  etiuity 
remains  in  the  uiorlfjiigor,  which  entitles 
him  to  any  surplus  which  may  be  realized 
from  the  sale;  and  If,  by  the  terms  of  the 
mwtgage,  possession  continues  In  the  mort* 
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gagnr  nntU  de&ultr  flie  mortsagee  may  at 
once  take  the  property  from  bim.  In  this 
caM  It  la  not  disputed  that  defftult  waa  made, 
and  tiiat  poaaeaalon  waa  thereupon  tafeen  by 
the  mortgagee  la  admitted.  By  the  terms  of 
the  mortgage,  snffoing  the  property  to  be 
attached  was  also  a  ta«ach  of  Ita  conditions; 
and,  If  th^  had  bem  no  other  default,  the 
plalntifrB.  by  vlrtne  at  fba  attachment  itself, 
became  at  once  the  absidute  legal  owners  of 
the  goods.  The  dtfendant  constable^  while 
he  was  makliv  hia  levy,  had  full  knowledge 
of  the  rlgbta  of  the  plalntifCa  In  the  proper- 
ty. ^nUa  knowledge  had  been  commmilcated 
to  him  by  (me  of  the  plaintlfls,  the  mortgage 
had  been  exhibited  to  him,  and,  so  far  as 
the  prop^ty  It  embraced  waa  ccmcemed,  he 
knew  that  the  mortgagor  waa  in  deCanlt.  and 
that  the  proper^  therefore  belonged  to  the 
plalntifta;  and  he  alao  knew  tiiat  &e  Tezy 
act  in  which  he  waa  then  oigaged  waa  In 
violation  of  the  oondltttKU  ot  the  mortgage, 
and  would  Itself  mak  a  fOTfdtme,  and  veat 
the  title  in  them.  In  short,  he  knew  that  he 
waa  seizing  thetr  proi>erl7  to  satisfy  the  debt 
of  another.  After  he  had  made  his  levy, 
written  notice  of  plaintiffs'  claiin  was  served 
npon  blm,  which  he  dlsrefwded.  By  his  acts 
in  tlie  ivemlses  he  became  a  trespasser,  and 
a  ri^t  at  actim  accrued  to  the  plaintiffs 
against  him. 

As  to  the  second  ground  of  tiie  motion,  the 
record  dladoses  no  facts  upon  which  it  could 
be  based.  It  Is  not  shown  by  the  evidence 
that  prior  to  July  8,  1890,  or  at  any  other 
time,  the  plaintiffs  had  parted  with  their  In- 
tereat  in  the  gooda  by  a  sole  to  Lowe;  or 
that  Lowe,  by  his  ^ent,  or  otherwise,  ever 
entered  into  possession  of  the  goods.  It  ap- 
pears fft>m  the  evIdCTce  tiiat  there  had  been 
n^otiatl(»is  between  plaintiffs  and  Lowe  for 
a  sale  of  the  property  to  him,  but  It  does  not 
appear  ttiat  the  sale  was  ever  consummated. 
The  only  evidence  npon  the  subject  occurs 
in  the  testimony  of  one  of  the  plaintiffs,  who 
says  that  he  sold  the  property  to  Lowe  "con- 
diti(mally."  and  that  Lowe  made  a  payment 
thereon  "conditionally."  What  the  condl- 
tlona  were  Is  not  stated.  But  in  a  condition- 
al sale  of  property  the  title  remains  In  the 
vendor  until  the  performance  of  some  act  by 
the  vendee  upon  which  the  title  shaU  pass  to 
him.  So  that,  even  if  the  goods  bad  been 
sold  conditionally  to  Lowe,  the  title  would 
not  necessarily  have  passed  out  of  the  plain- 
tiffs. Their  title  having  been  estaUished,  It 
is  presumed  to  have  remained  In  them,  and 
the  burden  of  proof  to  show  that  they  had 
parted  with  it  was  upon  the  defendants.  It 
devolved  upon  them,  therefore,  to  make  proof 
that  such  sale  of  the  goods  had  been  made 
by  tbe  plaintiffs  to  Lowe  as  would  divest 
them  of  their  titie  and  vest  It  in  Lowe. 
There  la  no  such  proof.  It  was  shown  that 
Marshall  was  upon  the  premises,  engaged 
with  some  others  In  scrubbing  tbe  floor,  and 
that  he  said  that  he  was  there  as  the  agent 
of  Lowa    Lowe  bad  rented  the  building. 


which  contained  the  goods,  and  we  see  &• 
impropriety  in  hla  emploiyment  ot  Hars^l 
to  scrub  tbe  flow;  tmt  the  tact  of  Mant..'. » 
presence,  and  h^  statement  tbat  he  wa 
there  as  the  agent  of  Lowe,  is  ttie  only 
dmce  by  which  it  la  aougbt  to  abow  piiA-- 
Blon  of  the  goods  in  Low&  We  an  of  t^a 
opinion  that  the  granting  of  tba  noDsult 'm 
the  grounds  stated  would  have  been  orcr 

Tbe  first  and  second  bistriuttlMis  refc-^: 
present  tbe  same  questton  which  Is  islsed '  .- 
the  first  ground  of  tbe  motkm  for  Boik$L:t 
the  motion  tor  Judgment  upon  -ttie  pieadisa 
is  restated  In  the  third  reqoest,  and  tbe  loV 
of  the  property  to  Lowe  is  the  snbjaet  of  t^t* 
fourth.  We  have  already  oonsldaed  k 
length  all  the  questions  vrtiidL  these  fssow- 
tlons  present,  and  are  of  the  (^InloB  fisi 
they  were  properly  refoaed. 

The  only  remaining  question  arises  oat  d 
the  orermllng  of  defendants'  naotlaB  for  i 
new  triaL  It  la  urged  by  oovmacl  that  da 
jury  returned  a  verdict  tor  too  great  n 
amount  measure  of  plalntUEs'  dam&;M 
la  the  value  of  tbe  gooda.  As  ts  tUs  vatu 
there  la  om^donble  evidence  of  the  wet«i.t 
of  which  tbe  Jury  were  the  sole  Jnd^ 
There  Is  evidence  in  the  reoord  which  -mxli 
have  Justified  the  finding  at  a  largtr  vcidic 
and  this  {precludes  us  from  any  csttktan  <rf 
the  verdict  as  rendoed.  The  reoocd  la  wi!^ 
out  error,  and  the  Judgment  win  be  sflhoHd. 


KNAPP  et  aL  t.  DAT. 
(Gonrt  of  Appeals  of  Colorado.    Nov.  Us  18B1> 

7RA0Dm.BHT  CORTXTAXCES— HdSBAKD  TO  WiR— 

Iktention  or  CkaAXToa— Good  Faiih  or  Win 

— BVIDENCB. 

1.  In  an  action  to  declare  a  con?ejan«  u 
In  fraud  of  creditors,  it  is  not  nece— ary  to 
termine  as  a  quesdon  of  fact  the  iDtentio!! 
the  grantor,  for,  if  tiie  transactioa  coostln:  eii 
such  frand,  the  law  supines  the  intenbon  k 
proceeds  regardless  of  It. 

2.  Where  a  haaband  conv^a  pnperij'  n 
his  wife  to  defraud  creditors,  it  la  IinmatKu: 
to  the  rights  of  the  creditors  whether  tbe  wji 
participated  In  the  frand  or  not. 

3.  Where  a  witness  has  testified  to  harL-: 
received  money  by  registered  letter  thntmli  i 
certain  post  office,  the  testimony  of  the  pc^- 
master  that  the  records  do  not  wow  tbe  tnb- 
action,  while  not  conclusive^  is  admiadble  is  n- 
buttai. 

Appeal  from  district  court.  Bonld»  conBtr- 
Creditors'  bill  by  Charles  B.  I>ay,  exeairof 
of  the  win  of  GronvUle  Holland.  decMiwl 
against  Charles  Knapp  and  Jane  A.  Enaif 
There  waa  decree  for  plainttlt,  and  defe^ 
ants  appeal  Afllrmed. 

Minor  ft  Stocktcm,  tot  appeHaiUB.  Oair  * 
Sooor,  for  appellee. 

BBBD,  J.  nils  was  a  snlt  In  equity  U  tbe 
nature  of  a  creditors'  Mil  to  subject  eectaia 
property  In  the  town  at  Longmont.  the  title 
to  which  waa  to  appellant,  Jane  A.  Kna?p- 
It  appears,  that  for  some  yeais  prior  to  lifi!'. 
Cborles  Enapp  bad  la  bis  own  name  a  tua, 
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or  owned  an  equity  in  one,  as  it  was  iucum- 
Ijored  by  mortgage.  In  the  year  1888  lie  sold 
tils  equity,  taking  his  pay  in  horses.  The 
horses  so  obtained  were  traded  for  the  prop- 
erty in  controversy.  PrlOT  to  the  conveyance 
the  transactions,  as  shown  by  the  evidence, 
were  in  the  name  of,  and  supposed  to  be 
those  of,  Charles  Knapp.  When  the  proper- 
ty was  conveyed  by  the  order  of  Charles 
Knapp,  the  conveyance  was  made  to  his 
wtfe,  Jane  A.  In  November,  1885,  Charles 
Knapp  was  indebted  to  Granrille  Holland  in 
the  sum  of  $600.  Holland  wanting  bis  mon- 
ey, a  Joint  note  was  made  to  a  bank  for  the 
amount  by  Knapp  and  Holland,  Holland  re- 
ceiving the  money.  Knai^  failing  to  pay  It  at 
maturity,  Holland  took  it  up.  On  September 
1,  18S0,  Knapp  executed  a  note  to  Holland 
for  the  amount,  payable  one  year  after  date, 
with  interest  until  maturity  at  10  per  cent, 
per  annum;  after  maturity  at  3  per  cent,  per 
month.  Some  time  inrior  to  March.  188», 
Granville  Holland  died,  and  appellee  became 
executor  of  his  estate,  and  as  suc^  brought 
suit  upon  the  note  of  Knapp,  and  obtained 
judgment  against  Charles  Knapp  for  91.084.35 
principal  and  interest.  An  execution  was  is- 
sued and  returned  wholly  unsatisfied.  This 
suit  was  iMXJUght  to  subject  the  property  held 
by  Jane  A.  Knai^  to  the  payment  of  such  In- 
debtedness. It  is  alleged  that  the  indebted- 
ness existed  before  and  at  the  time  of  the 
(X»nveyance  of  the  property  to  Jane  A.;  that 
all  the  consideration  fbr  such  property  was 
paid  by  Charles  Knapp ;  that  the  conveyance 
was  made  to  Jane  A.  in  fraud  of  the  rights 
of  the  creditors  of  Charles,  and  to  place  tbe 
property  beyond  their  reach;  that  Jane  A. 
paid  no  part  of  the  consideration,  had  knowl- 
edge of  the  fraud,  and  participated  in  It. 
Praying  that  Jane  A.  be  deemed  to  be  a  trus- 
tee, and  holdings  the  property  in  trust  for 
Charles,  and  that  the  property  be  deemed  to 
be  that  of  Charles,  and  be  subjected  to  the 
payment  of  the  debt.  It  was  claimed  by  the 
wife  that  she  was  a  creditor  at  the  husband; 
that  she  had  received  some  years  before  a 
legacy  of  |1,500;  and  that  property  traded 
for  the  horses  and  the  horses  traded  for  the 
Ixingmont  property  were  hers  Individually, 
bought  with  her  money,  which  she  had  lent 
the  husband,  and  that  the  horses  had  been 
transferred  to  her  before  being  exchonged 
for  the  property.  It  does  not  appear  that  the 
relation  of  debtor  and  credit<nr  had  ever  be- 
fore received  any  recognition.  No  notes  or 
written  acknowledgment  of  an  Indebtedness 
bad  ever  been  given.  The  court  submitted 
the  question  of  the  wife's  title  to  a  Jury  for 
Its  detenninatton,  and  it  found  the  property 
to  belong  to  the  wife.  The  finding  of  the  ju- 
ry was  disregarded  and  set  aside  by  the 
court,  which  foimd  the  property  to  be  that 
of  the  husband,  and  liable  for  the  debt.  In 
chancery  cases,  like  the  present,  the  court 
may,  in  the  exercise  of  Its  discretion,  sub- 
mit Issues  of  fact  to  a  jury  for  special  flnd- 
iDgs;  and,  when  found,  they  are  usually  con- 
t.»4f.do.  13—64 


sidered  oWigatory,  but  of  ■  the  power  of  a 
court  to  set  aside  and  disregard  such  find- 
ings there  can  be  no  question. 

Under  the  statutes  of  this  state  the  rights 
of  the  wife  to  manage  and  control  her  in- 
dividual property  are  well  established.  Tlie 
relation  of  debtor  and  creditor  may  exist  be- 
tween husband  and  wife  as  fuUy  as  If  both 
were  sole.  The  wife  may  deal  with  the  hus- 
band as  with  a  stranger;  and  in  case  of  the 
insolvency  of  the  husband  he  may  pay  the 
wife  to  the  eiduaion  of  other  creditors,  but 
the  existence  of  the  individual  property  and 
the  bona  fides  of  the  debt  must,  as  In  other 
cases,  be  fully  estaUlshed.  The  relation  of 
husband  and  wife,  the  natural  desire  to  save 
the  home  or  other  property  for  the  benefit 
of  the  family,  and  the  opportunities  for  fraud 
and  collusion,  are  such  that  courts  are  very 
cautions;  more  so  than  in  other  cases.  Or- 
dinarily the  claims  of  creditor  and  debtor 
are  antagonistic,  but  in  'this  class  of  cases 
they  are  in  harmony,  and  the  debtor  supports 
the  claim  of  the  creditor.  In  this  case  tin; 
evidence  was  not  only  to  some  extent  con- 
tradictory, but  the  evidence  Of  the  receipt  of ' 
the  legacy  and  the  existence  of  the  debt  were 
not  established  satisfactorily. 

It  is  assigned  for  error  that  the  court  iv- 
fused  to  submit  other  questions  of  fact  to 
the  Jury,  as  requested. 

First.  As  to  the  Intention  of  Knapp  to  de- 
fraud creditors  in  his  transactions  with  his 
wife.  It  is  sufHcient  to  say  that  the  question 
of  Intention  Is  only  a  concliBlon  or  deduction 
from  the  facts  as  disclosed.  If  the  result  of 
the  transaction  was  fraud,  the  law  supplies 
the  Intention  or  proceeds  regardless  of  the 
intention. 

Second.  As  to  the  knowledge  of  the  fraud 
by  the  wife  and  her  participation  In  it  It 
was  unimportant  whether  the  wife  had 
knowledge  or  participated.  If  the  husband 
fraudulently  placed  bis  property  In  the  wife 
to  the  prejudice  of  creditors  they  could  fol- 
low It  The  bonesty  of  the  wife  would  not 
legalize  the  conveyance. 

It  is  urged  that  the  court  erred  in  admit- 
ting the  testimony  of  Reed.  The  wife  had 
testified  that  edie  received  the  legacy  hi  regis- 
tered letters  at  tbe  Tjongnwnt  office;  that 
they  came  from  an  attorney  whose  name  she 
CDuld  not  recollect;  that  she  first  received  a 
remittance  of  $600,  and  about  a  year  aft»- 
wards  one  of  $900.  Keed,  the  postmaster, 
having  charge  of  the  records  of  the  office, 
testified  that  the  records  did  not  show  any 
such  letters  to  have  been  received.  While 
not  concluslTe,  It  was  clearly  admissible  In 
rebuttaL 

Tbe  other  assignments,  aggregated,  are  to 
the  eCFect  that  the  court  erred  in  its  findings 
and  decree.  I  have  carefully  examined  the 
evidence.  It  Is  one  of  those  peculiar  cases 
where  a  eourt  with  equal  honesty  and  prn- 
prlety  might  have  found  either  way.  Facts 
and  circumstances  were  against  the  honesty 
ot  the  transaction.    To  overcome  the  pre- 
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samption  of  fraud,  tbe  receipt  of  Qie  mon^ 
b7  tbe  wife  and  the  debt  of  the  husband 
should  have  been  estatdisbed  more  sattefao- 
torlly.  Falling,  the  debt  harlne  existed  be- 
fore the  conveyance  to  the  wife,  the  law 
makes  hex  a  trustee,  and  she  ooold  only  take 
subject  to  the  existing  claims  of  creditors.  If 
a  bona  fide  creditor,  the  proof  was  Insnffi- 
dent  to  establish  the  fact  to  the  satisfaction 
of  the  court,  which  Is  to  be  regretted.  The 
Judgment  and  decree  must  be  affirmed. 


U  Colo.  At>p.  84) 

RICfi  T.  OARUICHAEL  et  al. 
(Oonrt  of  Appeals  of  Colorado.    Not.  13, 1893.) 

MscBAKics'  Lisys — Visutri cation  of  Statement 

— Notice. 

1.  Mechanic's  Llea  Act  1889,  (Sess.  Laws 
1889,  n.  249,)  requires  a  person  wishiDg  to  avail 
himself  thereof  to  file  with  the  county  recorder 
a  statement  signed  and  sworn  to  by  claimant, 
and,  if  a  subcontractor,  to  serve  a  copy  thereof 
■on  the  owner  at  or  before  the  Ume  of  filing. 
Bdd,  that  the  filing  of  a  Bubcontiactor's  unTen- 
fied  statement,  of  which  a  copy  was  serred  on 
the  owner,  and  which  was  afterwards  verified 
■witbout  notice  to  the  owner,  estabiisbed  no  lien. 

2.  The  purchaser  of  lands  whereon  tbe  ven- 
dor has  contracted  for  a  building,  in  process  of 
construction  at  the  time  of  tbe  sale.  Is  the  own- 
er to  be  notified  of  tbe  filing  of  a  subcontractor's 
lien. 

3.  Tbe  supreme  court  cannot  decide  a  con- 
stitutional question  not  raised  below,  and  de- 
pending on  questions  of  fact  as  well  as  of  law, 
□tiless  tbe  questions  of  fact  have  been  submit- 
ted and  determined  in  tbe  lower  court. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Margaretta  G.  Rice  agiynat  Eliza 
Cnrnrichael  and  others  to  foreclose  a  me- 
chanic's lien.  From  a  judgm^t  for  defend- 
ants, plalutifF  appeals.  Affirmed. 

C.  H.  Burton,  for  appellant  Bartels  & 
Blood,  for  appellees. 

KEED,  J.  Appellant  brought  suit  against 
app^ees  and  one  John  Hart  and  William 
W.  Anderson  to  establish  and  enforce  a  me- 
chanic's lien  against  certain  propoty  In  the 
dty  at  Denver  fbr  a  balance  of  $808.08  al- 
leged to  be  due  her  lor  building  material 
used  in  the  construction  of  houses.  It  Is  al- 
leged that  prior  to  the  17th  of  April,  1890, 
one  I^dia  L.  Foster  was  the  owner  of  the 
lots.  Sbwtly  after  that  date  she  conTeyed 
the  lots  to  John  Hart,  and  on  the  7th  ot 
June,  1800^  Hart  ccmveyed  the  lots  to  Wil- 
liam W.  And«rson,  who  was  alleged  to  have 
been,  at  tbe  time  of  the  filing  of  the  com- 
plaint, the  owner  of  the  property,  subject 
only  to  the  llcn  of  pialntlflF.  Prior  to  the 
7th  day  of  June,  1880,  Hart  bad  commenced 
the  erection  of  some  buildings  upon  the  lots, 
which  were  in  course  of  mmstructlon  at  the 
date  of  his  conreyonce  to  Anderson.  Hart 
ccmtlnued  the  construction  of  the  buildings, 
which  were  completed  about  the  middle  of 
September.  1890.  At  the  time  Hart  made 
the  conveyance  to  Anderson  it  was  agreed 
that  he  was  to  oontlnne  the  erection  and 


construction  of  the  bidding,  and  complEle 
it;  "that  appelant  was  informed  and 
liered  that,  as  part  of  the  tranaactioo  U- 
tween  Hart  and  And^son,  Andenon  w.i«  t  > 
pay  appelant  for  material  furnished  f<( 
the  building;"  that  on  the  7th  day  of  Jul;. 
1880;  Anderatm  infMmed  the  plaintilf  that  L 
was  the  owner  of  the  lots,  and  paid  ptaioTi; 
the  sum  of  9200  on  account  of  the  matn-b. 
furnished;  that  on  the  9th  day  of  Septe:^- 
ber,  1880,  tiisaee  was  due  from  Hart  to  plals 
tiff  the  sum  of  $1,024.99,  less  a  diacunut  «e 
$16  and  $200  paid  by  And»aiMi.  leaving  tfe- 
amount  unpaid  $808.99.  On  the  9th  of  Oe- 
tobra*.  plaintiff  made  and  filed  a  atatemar 
tot  a  mechanlf^s  lien,  directed  to  William 
Anderson,  (owner,)  stating  that  tbe  name 
the  person  owning  the  property  to 
charged  with  the  lien  was  WilUam  W.  Ac- 
dersMi,  stating  her  own  name  aa  tiia  per9» 
who  furnished  the  matolal,  naming  Jobt 
Hart  as  the  otHitractor,  and  dee^bing  tb. 
property  In  which  the  material  was  vsnL 
the  amount  and  value  of  the  material  fur- 
nished, and  ot  credits  and  balance  dO". 
which  Is  subscribed  by  the  idaintilC.  At- 
tached to  such  stat«nent  was  drawn  a  Jvont 
or  verification,  which  was  also  subscribed  1? 
the  plaintiff,  but  not  sworn  to.  Beftm  tii-- 
filing  ot  Back  ll&x  and  statanent,  a  copy  itf 
the  same  was  served  on  William  W.  Ander- 
son. On  March  31.  1801,  It  la  alleged  that 
the  lien  and  statement  were  verified  aod 
sworn  to  by  the  plaintiff,  and  on  the  sam-' 
date  rcfiled  for  record.  There  are  Tarioa» 
allegati<»i8  contained  In  the  oomplalnt  wlib-ti 
need  not  be  stated  or  examined  for  the  por 
pose  of  deciding  the  qoesUons  at  Issnr. 
There  w^e  other  subsequent  conveyaiut^ 
by  warranty  and  trust  deeds,  under  whU-L 
appellees  dalm  rights  and  Interest  In  tb»- 
property.  Appellees  and  John  Hart  fll«I 
demurrers  to  the  cmnplaint.  "for  the  reasuo 
that  said  amoided  complaint  does  not  stHir 
facts  suffldfmt  to  constitute  a  cause  of  aetloa 
against  said  defendants,  or  any  of  them-"" 
After  hearing,  tbe  demurrers  were  suataiuol 
Plaintiff  standing  by  the  complaint,  iodg- 
meut  was  entered  for  defendants,  from  whl-'b 
nil  appeal  was  brought  to  this  court. 

The  act  of  1889  provided,  (Sees.  Laws  iSsfij. 
p.  ^9:)  "Any  person  wishing  to  avail  hioi- 
aelf  of  the  provisions  of  this  act  shall  file  fm 
record.  In  the  office  of  tbe  county  reciH^r 
of  the  county  wherein  the  property  to  be  af- 
fieted  by  the  lien  Is  situated,  a  statement 
containing:  •  •  •  Fourth.  •  •  •  Sut-b 
statement  shall  be  signed  and  sworn  to  by 
the  party  cinlmlng  such  lien.  *  *  *  In  ur- 
dtr  to  preserve  a  Hen  fior  work  performed  *v 
materials  furnished  by  a  snbeontractor  tber- 
must  be  served  upon  the  owner  of  the  prop- 
erty,  •  *  *  at  or  before  the  time  of  fitiiif; 
.  with  the  county  derk  and  recorder  the  state 
meut  above  ivovlded  ftnr,  a  copy  of  suA 
statement."  It  Is  conceded  that  tbe  stat*- 
ment  filed  Octobw  9,  189U;  -mu  not  rerifiM. 
and  that  the  copy  served  noon  Anderson  was 
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a  copy  of  that  nnswom  paper.  On  March  31, 
1891,  the  Btatemmt  was  withdrawn.  Terlfled. 
and  reflled,  hat  no  copy  sorved  t^ion  Ander* 
son,  or  any  one  else,  as  owno*.  The  right 
of  a  subcontractor  tor  a  Uen  against  the  own- 
er of  the  realty  for  material  furnished  the 
ccmtractor  Is  purely  statutory,  and  by  some 
vonrta  and  writers  Is  considered  to  be  cm- 
tniry  to  public  policy;  and  by  many  thought  to 
be  discriminating,  special,  "dass"  l^slatlon. 

-  See  Anderson  Bingham,  1  Gdo.  App.  224, 
28  Pac.  145,  and  cases  dted.  Statutes  In 
derogation  of  the  common  law,  like  the  one 
In  question,  where  the  realty  of  the  owna 
uiiiy  vnAer  smne  circumstances  be  Incum- 
bered by  the  act  of  a  contractor  by  no  act  vr 
consent  of  his  own,  and  when  Qie  owner  of 
the  land  and  the  land  Itself  are  made  sure- 
ties for  the  debt  of  anothv  statutory  en- 
actment, such  special  statute  must  be  strictly 
connti-ued,  and.  to  create  the  lien,  the  pro- 
visions must  be  speclflcally  and  accurately 
foUowed,  and  not  only  conform  to  the  spirit  at 
ttae  law,  but  to  Its  erery  detafl.  See  Adkison 
V.  Hardwick,  12  Colo.  581,  21  Pac.  907;  Pot- 
ter, Dwar.  SL  278;  Thurston  t.  Prentiss,  1 
Mich.  193;  Bassett  t.  Cnrleton,  32  Me.  558; 
Itenwlck  Morris,  7  HUI,  575.  Ttae  filing  of 
the  nnrerifled  statement  was  void  and  of  no 
effect.  A  claimant,  to  avail  himself  of  the 
proTislons  of  the  act,  must  file  a  swwn  state- 
ment,-^t  Is  ttae  Initial  proceeding,— to  entitle 
the  par^  to  proceed.  In  the  case  of  a  sub- 
contractor there  must  be,  before  ot  at  the 
time  of  filing,  a  copy  of  such  statnnent  serv- 

^  od  upon  the  owDn*,  the  statemmt  must  be 
Bworn  to.  and  the  copy  served,--the  copy  of  a 
sworn  statement  The  copy  of  an  nnrerlHcd 
statement  ml^t  be  sufficient  to  call  his  at- 
tention to  the  statemrat  on  file,  and  au 
examination  of  th&t  would  show  a  Ttdd  pro- 
ceeding, no  proceeding  instituted,  so  he 
would  have  no  notice  of  anything;  conse- 
quently, no  statutory  proceedings  to  enforce 
a  lien  were  commenced  In  October,  and  tlier<B 
ooDld  be  no  notice  of  what  had  no  ezlstenct-. 
On  Uie  Slst  of  Mardi  following,  the  state- 
ment was  Toifled  and  reflled.  From  that 
time  the  initiatory  ^vceedlngs  dated,  and 
proceedings  may  be  sold  to  have  commenced. 
No  notice  whatever  was  served  of  that  Ckin- 
sequeptly,  we  have  the  anomaly  of  a  notice 
of  a  proceeding  that  had  no  existence  being 
carried  ov«*  four  at  five  months,  and  an  at- 
tempt to  apply  it  to  a  proceeding  then  insti- 
tuted. Then  we  have  a  second  obstacle 
equally  fiital,  for  fbe  copy  which  was  served 
of  the  first  instrument  la  not  a  copy  of  the 
Ktecond.  verified  paper.  The  necessity  of  a 
notice  to  the  owner  of  the  claim  of  a  sub- 
contractor Is  obvious.  There  Is  no  privity  ex- 
isting between  tiie  two  growing  out  of  the 
contract  It  Is  to  enable  the  owner,  as  fur 
as  possible,  to  secure  himself  through  the 
contractor,  and  he  Should  have  full  oppor- 
ttmity.  The  notice  Is  the  method  provided 
for  making  the  owner,  whose  pr<^>crty  Is 
to  be  chained,  a  party  to  the  proceeding,  and 


cannot  be  dispensed  with.  No  legal  proceed- 
ings tnstltatlng  the  suit  were  had  until 
March  31,  1891.  Of  those  proceedings  the 
owner  had  no  notice,  and,  this  fact  appearing 
uiK>n  the  face  of  the  complaint,  it  was  prop- 
erly reached  by  demurrer,  and  the  Judgment 
cHF  the  court  upon  ^t  question  must  be  sus- 
tained. 

The  other  question  presented  In  regard  to 
the  ownership  of  the  proper^  la  easy  of  solu- 
tion. In  view  of  what  has  been  said.  Long 
before  the  salt  was  Instituted^  the  property 
was  conveyed  to  Anderson.  He  was  the 
proper  party,— the  party  whose  property  was 
to  be  affected.  The  Intention  of  the  statute 
is  dear.— the  party  whose  title  is  to  be  cloud- 
ed and  property  Incumbered  Is  the  one  who 
is  to  receive  notice. 

In  this  court  the  congtltntlonality  of  the 
amended  mechanic's  Uen  law  of  ISHU  is  rais- 
ed; It  was  not  raised  in  the  court  below.  If 
the  question  Is  to  be  examined  In  this  court, 
the  questions  presented  being  of  law  and 
fact,  the  questions  of  fact  should  have  been 
submitted  and  determined  In  the  lower  court. 
The  jurisdiction  of  this  court  In  questions  of 
that  kind  beinK  ptu*ely  appellate,  no  coruI- 
sauce  can  be  taken  of  them  In  this  court  in 
the  first  instance.  ^Is  court  bos  no  ma- 
chinery for  bringing  in  evidence  and  detep 
mining  questions  of  foot  They  must  cmue 
up  for  review,  not  as  original  questions. 
Ckransel  for  the  respective  parties  have  pre- 
sented the  question  In  this  court  by  able  and 
exhaustive  bric^B  and  oral  arguments,  and 
both  evince  a  desire  to  have  it  passed  upon; 
and,  being  a  question  of  great  public  Impor- 
tance, we  regret  that  it  cannot  be  determined. 
Consmt  of  parties  cannot  confer  Jurisdiction 
where  it  Is  not  conferred  by  the  law.  The 
Judgment  fif  the  district  court  npra  the  dc- 
mturers  must  be  affirmed. 


(4  Colo.  App.  M) 

INNIS,  Sheriff,  v.  CARPENTER. 

■(Court  of  Appeals  of  Colorado.    Nov.  13, 1893j 

Pbaitpulest  C<tNVEYAycEs— Seckrt  Thcsts. 

A  debtor  conveyed  to  his  creditor  a  stock 
of  goods,  at  niglit,  without  preliminary  nepo- 
tiation,  inventory  talien,  or  value  of  stock  in 
any  way  nscertaincd.  The  notes  repreaentiiig 
the  debt  were  not  due,  and  were  not  surreiid  r- 
ed.  Tlie  creditor  swore  that  the  purchase  was 
absolute,  but  the  debtor  testified  that  tlie  bill 
of  sflle  and  possession  of  the  goods  wore  given 
to  secure  the  debt;  and  there  was  evidence  of 
the  grantee's  admissions  to  the  same  efftTi . 
The  grantee,  when  be  took  the  bill  of  sale,  paid 
the  seller  $150;  but  it  appeared  that  the  seller 
at  the  same  time  coDveyed  to  him  all  his  rt>:il 
estate,  worth  more  than  all  his  debts,  Hiiil, 
that  the  bill  of  sale  was  in  fraud  of  other  cred- 
itors, under  fien.  St.  f  1520,  avoidia";!  as  ngainrit 
existing  creditors,  all  conveyances  of  chattels 
"made  in  trust  for  the  use  of  the  person  making 
the  same."  without  regard  to  the  existence  of 
intention  to  defraud. 

Appeal  from  district  court.  Mesa  county. 
Replevin  by  W.  T.  Oarpenter  against  Wil- 
liam Inntei  sheriff  of  Mesa  county,  Judg- 
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ment  for  plaintiff.  Defendant  appeals.  Re- 
versed. 

K.  D.  Thompson,  for  appelant  Bocklin, 
Staley  &  Safley,  for  appellee. 

BEGD.  S.  Appelant,  as  sheriff  of  Mesa 
county.  levied  upon  and  toc^  posseraton  of 
certain  goods  as  the  property  of  one  J.  C. 
Kennedy  under  a  writ  of  attachment  sued 
out  at  the  suit  of  W.  A.  Hover  &  Co.  Appel- 
lee, (Carpenter,)  ckdmlns  to  be  the  owner  of 
the  goods,  biionght  this  suit  in  replevin.  A 
trial  was  had  upon  the  title  to  the  goods,  re- 
sulting In  a  verdict  and  Judgment  for  ap- 
pellee. The  evidence  was  principally  that  of 
the  plaintiff.  Carpenter,  and  J.  G.  Kennedy, 
as  to  the  character  of  the  transaction,  and 
the  circumstances  at  the  time  of  the  transfer 
by  Kennedy.  Such  evidence  was  very  con- 
flicting, the  plaintiff  testifying  that  It  was 
an  absolute  purchase,  in  consideration  of 
Kennedy's  Indebtedness  to  him,  amounting 
to  over  $1,000.  Kennedy  testified  that  no  con- 
sideration passed,  and  that  the  conveyance 
was  only  In  trust  to  secure  the  Indebtedness; 
that  the  business  was  to  be  administered  by 
the  plaintiff,  and  accounting  to  be  had,  and, 
when  a  sum  sufficient  to  discharge  the  in- 
debtedness viras  realized,  the  remaining  stock 
was  to  be  returned.  Had  there  been  no  evi- 
dence but  that  of  the  two  persons,  the  Jury- 
would  have  been  at  liberty  to  adopt  either 
and  disregard  the  other;  but  whea  it  is  con- 
flicting It  is  the  duty  of  the  jury  to  consider 
all  the  Incidents  and  circumstances  of  the 
transaction  that  will  aid  In  the  solution  of  the 
question.  In  tMs  there  were  several  that 
were  controlling,  tal^eu  In  connection  with 
the  prlnci[>al  evidence.  First,  the  transaction 
and  transfer  occurred  at  night,  without  any 
preliminary  ^negotiation;  second,  no  inven- 
tory was  taken,  nor  the  value  of  the  stock 
In  any  way  ascertained;  third,  the  notes  of 
Kennedy  were  not  due;  fourth,  with  the  ex- 
cuption  of  $150,  claimed  by  plaintiff  as  a  pay- 
ment and  by  Kennedy  as  a  loan,  no  con^der- 
ation  whatever  passed.  The  notes  of  Ken- 
nedy evidencing  the  indebtedness  were  not 
canceled  nor  delivered.  The  following  evi- 
dence, given  by  Kennedy,  was  not  disputed 
by  the  plaintiff,  except  the  statement  that  he 
had  agreed  to  return  the  goods,  etc.:  "Bill 
.of  sale  was  made  about  8  P.  M.  It  was  first 
talked  of  by  witness  and  Carpenter  shortly 
previous,  one-half  or  an  hour,  perhaps.  In 
the  drug  store.  Carpenter  came  into  the 
store  about  8:30  F.  M.,  angry.  About  the 
first  thing  he  said  was  that  he  wanted  a 
cliange,  and  said  that  witness  was  about  to 
be  arrested,  so  he  would  be  taken  away 
from  the  town,  and  it  would  lead  to  the 
store  being  closed  up.  Witness  had  no  clerk 
at  the  time,  and  it  wotild  precipitate  attach- 
ments, and  would  cause  the  stock  to  be  frit- 
tered awny,  and  it  would  prevent  expenses. 
Witness  asked  him  what  he  wanted,— if  he 
wanted  an  assignment.  Said  he  wanted  a 
bill  of  sale.   Witness  said  he  could  not  give 


him  that  <;arpenter  turned  around,  and 
started  toward  the  door,  and  told  wltncsi 
that  he  had  better  do  It,  or  he  would  nukf 
him  trouble.  Previously  he  had  told  him  be 
would  attach,  and  he  stepped  toward  wii 
nesB,  and  began  t^Ung  him  that  it  woaU 
be  the  best  thing  he  could  do.  Tb3.t  he,  Or 
penter,  would  keep  the  store  running  rmt'. 
these  threatened  criminal  proseeutiona  wire 
disposed  of,  and  that  would  be  a  sh<^  time: 
and  he  would  keep  an  account  of  the  receipts 
and  expenditures,  and  in  a  short  time,  and  ts 
soon  as  the  prosecutions  were  disposed  of. 
he  would  turn  the  store  back  to  witness." 
Mr.  Clayton,  the  attorney  for  Hover  &  Co, 
testified  that  some  time  after  the  transactioa 
plaintiff  took  from  the  safe  and  showed  hhn 
the  notes  of  Kennedy,  the  bill  of  sal^  etc.: 
"that  Carpenter  said  he  had  taken  possession 
of  the  store  In  ordw  to  get  hla  money  out  of 
it"  "He  said  he  would  make  Hovo-'s  claim 
good,  provided  there  was  enough  left  afto- 
he  got  his  own  money."  Mary  E.  Kennedy, 
the  sister  of  ^T.  C,  testified  that  In  May,  Jan& 
and  July,  18 So,  she  was  the  agent  of  ha 
brother,  and  as  agent,  and  at  bia  instaDce. 
in  the  latter  part  of  June  she  called  upon  the 
plaintiff  for  a  statement  in  regard  to  tbt 
store  and  her  brother's  affairs,  and  plaintiff 
submitted  the  following: 

"Store  inventoried  and  sold  tm.  . . .  $1,440  50 
Cash  reoeived  from  store   78  50 


Paid  Into  store  for  new  goods,  rent, 
dork  hire,  etc   221  (ft 


''Sheriff  attached  and  took  out 


The  following  letter  was  put  in  erideiice. 
and  was  neither  disputed  uoc  explained: 
"Grand  Junction,  Colo.,  Sept.  16,  1SS9.  J.  C 
Kennedy,  Glenwood  Springs,  Colo. — Dear  Sir: 
I  write  you  to  ask  if  we  cannot  agree  upon 
some  plan  whereby  we  can  settle  forever  our 
old  matters  of  188S.  How  much  will  yon 
take  to  pass  receipts  In  full;  that  is  to  say, 
such  papers  as  will  show  final  and  cam- 
plete  settlement  between  as,  I  to  turn  over 
all  of  your  notes  to  yon  canceled?  Yours. 
W.  T.  Carpentor."  It  also  appears  from  the 
evidence  of  Kennedy  that  about  six  weeks 
before  the  conveyance  an  inventory  of  tbe 
stock  was  taken,  showing  Its  value  to  bare 
been  about  $2,200,  and  that  It  was  as  large 
or  larger  at  the  time  of  the  conreyani-e. 
It  was  also  shown  that  at  the  time  of  the 
conveyance  of  the  store  and  the  recf^ipt  of 
the  $150,  Kennedy  conveyed  to  appellee  real 
estate  at  Orand  Junction,  Alamosa.  Golurado 
Springs,  and  Denver,  which,  according  to  evi- 
dence of  disinterested  witnesses,  exceeded 
in  value  the  entire  amount  of  Kennedy's  in- 
debtedness. There  Is  no  evidence  of  an; 
/■roperty  retnalnlng  in  Kennedy.  It  would 
secra  to  have  been,  in  contemplation  of  law. 
an  assignment  of  all  of  fais  assets,  not  for 
the  benefit  of  all  creditors,  but  in  the  w^ty 
of  an  absolute  coay^ance  for  the  benoat  sf 
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one.  Learlnff  oat  the  ooatradlctory  erl* 
4lcnce  of  appellee  and  Kennedy  on  to  the 
character  of  the  tnuutfer,  as  to  whether  It 
was  txma  fide  and  absolute  or  in  trost  for 
the  grantor,  the  drcnmstances,  subseq^oit 
nets  and  admissions  of  appelltie  in  wakbv  a 
statem«kt,  and  his  letter  written  three  or 
four  years  after,  together  with  the  evidenoe 
of  disinterested  wltnesaes,  ocmcduslTely  stamp 
the  transactions  as  fraudulent  as  to  other, 
creditors,  nnder  onr  statute,  and  the  nnmer* 
ons  decldons  based  upon  It  Section  11  of 
the  act  €ft  frauds  and  perjuries,  (Gen.  St 
S  1523.)  Is:  "All  deeds  of  gift  aU  convey- 
ances and  all  transfers  or  ostignments  Terbal 
or  writt^  of  goods,  cbattds  or  things  in 
action,  made  In  trust  fOr  the  uso  of  the 
person  making  the  same,  shall  be  TOld  as 
against  the  creditors  existing  of  such  per- 
son." 

The  question  of  fraud  is  not,  as  supposed 
l>y  I'onnsel  In  argument  to  be  decided  by  the 
erldonce  of  the  parties  In  answer  to  the 
4iuestIon  of  Intention  to  defraud.   Sucb  tes- 
timony Is  Incompetent.   The  question  of  In- 
tention is  one  to  be  determined  from  the 
facts  and  circumstances  of  each  case.  The 
proper  facts  having  been  established,  the 
law  Axes  the  intention;  the  Intention  Is  to 
he  deduc-d  from  the  facts  and  circumstances. 
If  the  question  of  fraud  was  to  be  deter- 
mined by  the  oath  of  the  parUes,  It  would 
obviate  all  necessity  of  proof  of  the  clrcum- 
Atances  attending  the  transaction.    See  Hun- 
ter V.  Ferguson,  33  Pac  82,  (In  this  court;) 
Lloyd  T.  ^nilton,  91  U.  S.  485;  Htunes  v. 
Scruggs,  94  U.  S.  22.   No  principle  of  law 
Is  better  settled  than  that  a  secret  trust 
accompanying  a  sale  Is  a  fraud  that  riders 
void  the  contract   In  Coburn  v.  Pichoing, 
3  N.  H.  415,  it  is  said:  "When  the  question 
Is,  was  there  a  secret  trust?  It  Is  a  question 
of  fact;  but  when  the  fact  of  a  secret  trust 
Is  admitted,  or  In  any  way  established,  the 
fraud  Is  an  Inference  of  law  which  the  court 
Js  bound  to  pronounce.''   In  Phelps  v.  Ourts, 
80  m.  112,  It  was  held  that  "It  was  not  Im- 
pOTtant  what  motives  niay  have  animated 
the  parties.   If  they  have  so  disposed  of  the 
property  that  the  necessary  effect  Is  to  hin- 
der and  delay  creditors,  such  a  disposition  Is, 
in  Judgment  of  law,  a  legal  tr&nA."  See, 
also,  Kmerson  v.  Bemia,  69  HI.  537;  Power 
V.  Alston,  93  111.  587. 

It  Is  urged  by  counsel  that  Instructions  13 
and  14  asked  by  appellant  should  have  been 
given,  and  that  tbe  refusal  was  error.  I 
cannot  agree  with  this  contention.  They 
were  to  tbe  effect  that  if  the  Jury  beiieved 
the  sale  was  not  absolute,  but  mnde  ns  se- 
curity for  the  Indebtedness,  the  transaction 
was  void.  They  were  correct,  but  tbe  snrae 
tWng  is  clearly  and  fully  expressed  in  tbo  in- 
ntructlons  given.  That  portion  of  tbe  in- 
struction which  says:  "But  If,  on  the  other 
hand,  yon  believe  and  And  from  the  evidence 
that  on  tbe  3d  day  of  June,  1885,  J,  C.  Ken- 
nedy was  owing  tbe  plahitiff.  Carpenter,  a 


large  sum  of  money,  and  thht  the  parties 
upon  said  day  agreed  that  said  prc^rly 
should  be  transferred  to  said  Carpenter  in 
the  payment  and  llg^dation  of  said  indebt- 
edness, and  in  pursuance  thereof  said  blU 
of  sale  was  given,  with  the  possession  of  said 
property,  as  a  complete  payment  of  said  In- 
debtedness, the  W.  A.  Hover  ft  Co.*b  attach- 
nent  would  not  prevail,  even  though  said 
Carpenter  may  have  known  that  J.  C.  Ken- 
nedy was  largely  in  debt  and  that  he  waa 
preferred  to  the  other  credllora,"— was  er- 
roneous, and  should  not  have  been  given. 
It  was  at  variance  with  Qie  evidence  of  tte 
plaintiff  and  his  adndflslons  by  hia  letter. 
No  notes  or  securities  wore  given  up,  which 
should  have  been  if  the  assumed  position  had 
been  true,  nor  were  the  notes  ever  delivered 
up  as  the  consideration  for  tbe  alleged  pur- 
chase. iMtruotionB  at  variance  with  tiiie  evl- 
drace,  or  not  warranted  by  it  ore  faulty. 
But  llie  reversal  of  tbe  case  is  not  based 
upon  this  lnstructl(m,  as  no  objection  appears 
to  have  been  made  or  oxc^ion  taken.  Atr 
tention  is  called  to  it  to  prevent  a  r^etitlon 
of  the  error  upon  a  new  trial.  Disregard- 
ing the  evidence  of  Kennedy  when  In  con- 
flict with  that  of  the  plaintiff,  tbe  remaining 
evldmce  was  sufficient  and  clearly  estab- 
lishes die  fraud  fn  law.  Ttie  case  as  made 
comes  clearly  within  the  second  resolution 
in  Twyq^'s  Case,  3  Coke,  SO,  In  oonstruing 
Sts.  13  EIlB.  c.  5,  and  27  BUs.  o.  4,  from  which 
our  statute  Is  taken.  "Any  sale  or  transfer 
made  by  a  person  In  debt,  in  order  to  be  re- 
garded as  bona  fide  and  valid  against  his 
creditors,  must  be  made  without  the  reserva- 
tion of  a  trust  for  the  grantor,  either  open 
or  concealed."  1  Smith,  Lead.  Cas.  32 ; 
Towle  V.  Holt,  14  N.  H.  61 ;  Coolldge  v.  Mel- 
vln,  ^  N.  H.  510;  Mackason's  Appeal,  42 
Pa.  St.  830;  Allaire  v.  Doy,  30  N.  J.  Eq.  231. 
That  sales,  transfers,  or  assignments  of  per- 
Konal  property  or  tdioses  In  action,  made  with 
fraudulent  intent  against  creditors,  are  equal- 
ly invalid  as  ctmveyances  of  real  estate, 
see  Twyne's  Case,  1  Hmlth,  Lead.  Caa  88; 
Drake  v.  Rice,  130  Mass.  410;  Beckwlth  v. 
Burrough,  14  B,  I.  366;  Cooke  v.  Cooke,  43 
Md.  522.  The  verdict  of  the  Jury  being  so 
clearly  against  the  preponderance  of  the  evi- 
dence and  against  the  :nstructlons  of  the 
court  and  the  court  having  erred  in  the 
instruction  as  noticed  above,  the  Judgment 
will  be  reversed,  and  cause  remanded  for  a 
new  trlaL 


«  Colo.  App.  95} 

COLE  et  aL  v.  THORNBURG  et  al. 

(Court  of  Appeals  of  Colorado.    Nov.  27,  1S93.) 

Complaint  —Time  for  Fiuno  —  Waivkr  —  Gen- 
eral Appearance— New  Trial— Affidavit. 

1.  A  suit  dismissed  bcrnnse  the  complaint 
was  not  filed  in  the  10  dayn  nllowed  by  law 
was  reinstated  on  plaiutifTs  mntinn.  Hdd.  that 
defendant  waived  irregularities  by  appoarin&> 
generally  and  anBwering,  instead  of  appearing 
speciailT. 
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2.  An  affidaTft  of  counsel,  on  information 
and  belief,  for  new  trial  for  newly  diBCOvered 

evidence,  is  Jnsnfficient. 

Appeal  from  Arapahoe  coxinty  court 
Action  by  tieorge  W.  Thornburg  and  oth- 
ers against  Lyman  H.  C<Ae  and  others.  Judg- 
ment for  plalDtiffB.  Defendants  appeal.  Af- 
firmed. 

IIarT7  a  Darl8»  for  app^anta.   O.  N.  HU- 

tou,  lui-  appellees. 

*  HEED,  S.  ik^pelleea  brought  suit  against 
appellants  to  recorer  a  commission  alleged 
to  have  been  earned  as  real-estate  brokers  in 
an  exchange  of  property,  as  the  agents  of 
the  appellants.  The  complaint  was  not  filed 
tmtil  after  the  expiration  of  the  10  days  al- 
lowed by  law.  Motion  was  made  1^  coun- 
sel  for  &e  defendants  to  dismiss  for  that 
reason.  The  motion  was  sustained.  After- 
wards, plaintiffs'  connsel  filed  a  motion  to 
have  the  snit  reinstated,  which  was  sus- 
tained. Trial  was  bad  to  the  court  without 
a  jury,  resulting  In  a  judgm^t  for  plaintiffs 
tor  9200. 

It  Is  contraded  that  the  court  ezred  in  sns* 
talnlng  the  motion  to  reinstate  the  case. 
Had  counsel  made  only  a  spedal  appearance 
to  take  advantage  of  the  irregularity,  a  dif- 
ferent question  wonid  be  presented.  Instead 
relying  npon  the  siq^posed  irr^rularlty, 
full  appearance  wos  made,  an  answer  filed* 
issues  made  up,  and  a  trial  had.  By  so  do- 
ing, whatevs  preceding  irregularitiea  oc- 
cured  were  waived,  and  cannot  be  urged 
here. 

It  Is  also  urged  that  the  court  erred  In  re- 
fusing a  new  trial.  We  cannot  agree  with 
this  contention.  The  affidavit  of  counsel  is 
Insnfflcient  to  secure  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  Don- 
aell,  whose  evidence  was  wanted,  was  one  of 
the  parties  to  the  tn^e  out  of  which  the 
claim  grew.  The  ftillnre  to  get  his  testi- 
mony upon  the  trial  Is  not  ^xidalned.  An 
affidavit  of  counsel,  based  upon  information 
and  belief  vt  what  a  witness  will  testify,  is 
insnfflcient;  and,  if  the  witness  bad  testified 
:o  the  matters  and  In  the  manner  stated  in 
:he  affidavit,  such  evidence  would  have  been 
3nly  cuniuliitive,  and  In  support  of  that  of 
:he  defendant  L.  H.  Cole.  New  trials  are 
aot  granted  to  admit  newly-discovered  evi- 
dence, only  cumulative  in  its  character. 

The  law  of  real-estate  brokerage,  in  this 
state,  is  well  defined,  and  has  been  frequent- 
ly expressed  in  the  supreme  court  and  In 
;hl8.  To  entitle  a  broker  to  commissions,  he 
must  have  produced  a  purchaser  who  was 
ready,  willing,  and  able  to  purchase  the  pro]^ 
erty  upon  the  terms  and  at  a  price  designat- 
ed by  the  principal.  Second,  the  broker 
must  be  the  efficient  agent  or  procuring  cause 
of  the  sale.  The  means  employed  by  him, 
and  bis  efforts,  must  result  in  the  sale.  He 
must  find  the  purchaser,  and  the  sole  must 
proceed  from  his  efforts,  acting  as  Iseokear, 


Babcock  V.  Merritt,  1  Colo.  App.  8i  rP: 
882,  and  cases  cited;  Anderson  t. 
1  Colo.  App.  253,  28  Pac.  47a  Tfe- ; 
purely  questions  of  fact,  to  be  found  ir 
court  or  Jury  from  the  evldeBee.  Tbe;- 
mony  of  both  parties  was  meager,  in*"- 
factory,  and  contradictory.  The  court  Is 
In   favor  of  the  plaintiffs.  Smdi  tz..-. 
should  not  be   disturbed.  The  jai^: 
.must  be  affirmed. 


WANNEB  V.  EINDBL 
(Oonrt  of  Appeals  of  Golondo.  De&lLL^? 
IiiJUKT  TO  Servant— NE8L10E2CCE  or 

Plaintiff,  a  saw  apentot  in  i^A^'r: 
factory,  while  cleaning  snow  from  Itg^ 
tory  to  sawias  them,  was  ordered  by  4>  ... 
"not  to  take  ao  much  time  in  cleaniui;  Ar 
but  to  go  over  it  qniekly,"  and,  whilt  *=.  , 
a  log  from  which  he  had  not  cleaned  lim  - 
his  finger  was  cut  by  coutAct  witb  \bt  t. 
Bctd,  that  Buch  order  did  not  esUi&i  ^j. 
gence  on  defendant's  part. 

Error  to  district  court,  Arapalwe  wc" 
Action  by  L.  T.  Wanner  against 

Kindel.   Judgment  for  defeodaiit,  ud  ^ 

tiff  brings  OTor.  Affirmed 

John  W.  Helbig,  for  plohitia  in 
Xohn  L.  Jerome  and  Thomas  H.  Bnai  '■ 
def mdant  in  error. 

I 

BISSELL,  P.  J.    This  is  an  tctia'  -i 
pmonal  Injuries  brought  by  Wuncripi^i 
Kindel,  the  operator  and  owner  of  1  c  1 
£resB  factory  In  Denver.  Waniwi  w  ^■ 
ployed  in  18S9  about  the  factory,  vti  -  i 
Inties  were  to  saw  logs  ioto  sdibblekL'-'  i 
Jor  reduction  into  fiber  to  be  iwd  Ie  '  ; 
■nanufactnre  of  mattresses.  The  savli."*- 1 
lone  in  ttae  ordinary  way.  by  a  drabr«  ! 
running  In  a  frame  on  wliidi  the  tutit  ^■  | 
ed,  where  the  logs  ware  laid  to  be  col  j 
table  had  an  opening  In  It,  itaoa^  \ 
the  saw  ran  and  the  dust  fell,  sod  oo  t^^  j 
of  it  there  were  a  couple  of  iron  posts  •tr--*  i 
against  which  the  log  rested.  Tbeb^  t  -; 
forced  up  against  tbe  saw  by  tbe  1 
of  the  table  in  the  right  dhvctioa  bf  1 :  '  I 
opoated  by  the  sawyer  with  one  hu^  \- 
with  the  other  the  log  was  appsreoilj  '- 
against  the  uprights.    Wanner  was  fin- 
ed a  helper,  who  aided  Um  hi  Iwhi!^  ■ 
logs.   On  the  momiog  of  the  ucl^t  ^- 
uer  and  his  helper  had  for  some  UKit 
heem  bringing  the  logs  Into  the  sair  i  ■* 
Snow  bad  fallen  on  the  timber,  101!  > 
tially  melted,  so  that  the  logs  were 
less  covered  with  slush  and  icy 
The  two  men  swept  off  the  lop  u  tM  <^ 
brought  in,  and  apparently  had 
couple  of  loads  prior  to  the  acddent  •■ 
were  cleaning  the  last  load  when  ti*  " 
prietor  came  along,  and  aideaToredt<)t:'^ 
them  in  thcdr  wcvk.  his  directions 
tially  being,  that  they  wen  sot  to  tit ' 
mu<^  time  in  cleaning  the  wood,  bat  t  • 
over  It  quickly,  because  sooM  blo^ 
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needed  for  "excelsior."  This  was  the  only 
order  he  gare,  and  when  he  gave  It,  and  be- 
fore they  commenced  sawing,  he  left  the 
house.  According  to  "Wanner's  testimony, 
US  soon  as  Klndel  had  given  this  direction, 
they  took  the  last  logs  without  thoroughly 
cleaning  them,  and  commenced  to  saw  them 
up.  They  had  sawed  several  logs,  and  were 
sawing  another,  when  Wanner  was  hurt. 
AVheu  the  log  was  about  four  feet  long,  and 

block  was  being  cut  off,  Wannra-'s  Index 
finger  came  in  contact  with  the  sa^,  was 
badly  cut.  and  at  the  time  of  the  trial  had 
Ijecomo  stICFened.  This  \i'as  the  Injury  com- 
plained of.  The  evidence  is  not  clear  as  to 
the  proximate  cause  of  the  accident  The 
log  was  shown  to  be  somewhat  slippery  and 
Icy,  but  there  Is  nothing  to  prore  that  this 
•condition  was  the  occasion  of  the  accident 
The  saw  evidently  caught  on  something  in 
:he  log,  and  the  motion  of  It  brought  Wan- 
ner's hand,  which  must  bare  been  exceeding- 
ly close  to  the  saw,  in  front  of  it  But  nei- 
tlier  he  nor  his  helper  testified  directly  that 
tills  happened  because  the  log  was  Icy.  They 
^ave  some  t^timouy  iu  tbat  direction,  and 
left  room  for  tbe  Inference  that  it  might  have 
happened  because  of  this  condition,  but  this 
fact  was  very  far  from  being  satisfactorily 
3stabli8hed  by  the  proof. 

Much  learning  was  expended  in  the  argu- 
ment in  the  discussion  of  tbe  question  when 
-lud  to  what  extent  an  employe  may  rely  up- 
->n  tbe  ord^  of  his  employer  In  putting 
jimsclf  in  a  place  of  danger,  and  be  not 
rheruby  barred  a  recovfiry  for  Injuries  which 
ae  has  sustained,  if  the  risk  was  patent  to 
[he  ordinary  obswratlon  of  the  workmen 
We  do  not  regard  this  question  as  being  ai 
all  Involved  in  the  present  case.  Whether 
the  contentions  of  counsel  in  respect  of  this 
iitattcr  are  entirely  accurate^  or  with  what 
'imitations  the  doctrine  should  be  expressed, 
jB  wholly  unimportant  If  the  case  comes 
plainly  within  that  class  of  risks  which  the 
dmpi(^e  may  take  in  obedience  to  an  order, 
ind  still  have  a  cause  of  action  in  case  of  an 
Jijury,  It  Is  fundamentally  necessary  that  It 
)e  satisfactorily  shown  that  the  Injury  hap- 
>cned  because  of  the  legally  Imputable  negll- 
^encc  of  the  master  In  giving  the  order.  It 
:8  always  Incumbent  upon  the  plaintiff  to 
prove  that  his  injury  resulted  from  the  negli- 
gence of  the  master.  In  the  present  case 
there  Is  nothing  in  the  record  to  show  that 
the  master  was  at  all  negligent  The  ma- 
chinery was  entirely  safe,  fit  and  proper  for 
the  work,  and  the  employer  gave  no  order 
which  can  be  legally  adjudged  to  establish 
negUgaice  on  his  part  His  sole  command 
was  to  proceed  quickly,  and  not  waste  so 
much  time  in  cleaning  the  logs.  He  did  not 
direct  the  employes  to  saw  them  without  re- 
movin;;  the  ice,  nor  did  he  in  any  wise  so  or- 
der them  to  proceed  as  to  preclude  them 
from  the  exercise  of  due  care  to  put  the  logs 
in  proper  ^hape  to  be  cut  up.  The  bloclEs 
mete  needed  In  other  parts  of  the  factory. 


and  the  master  enjoined  speed,  as  he  had 
the  right  to  do.  There  was  much  material 
on  band  from  which  the  Ice  had  been  taken, 
and,  with  some  care  on  the  part  of  the  em- 
ployes, this  evidently  could  have  been  used 
before  the  last  lot  was  resorted  to.  The 
plaintiff  Introduced  no  other  evidence  to 
prove  the  negligence  of  the  em^oyer,  and, 
on  the  conclusion  of  the  case,  the  defendant 
moved  for  a  nonsuit,  which  was  granted. 
The  power  of  the  court  to  grant  a  n<Hi8ult 
In  a  case  of  this  description,  when,  upon 
the  whole  case  made,  a  recovery  could  not 
be  maintained,  Is  too  well  settled  to  re- 
quire discussion.  We  agree  with  the  court 
in  its  conclusions  and  deductions  from  the 
testimony,  and  do  not  believe  that  the  plain- 
tiff established  a  case  which  entitled  him 
either  go  to  the  Jury  or  to  recover.  Since 
the  action  of  the  court  Is  in  entire  harmony 
with  our  views,  the  Judgment  must  be  af- 
firmed. 


(13  Uont.  497) 

BRUNELL  v.  COOK. 
(Supreme  Court  of  Montana.  Dec.  11,  1893.) 
Mbasorb  op  Damages— Whonofl'l  Detention  of 
Pbrsonal  Pkopertt. 
In  an  action  by  a  farmer  to  recover 
possession  of  horses,  wagon,  and  bamesB,  and 
for  dauingea  for  their  wrongful  detention,  n 
charge  that  the  measure  of  (lamages  la  "the 
value  of  the  use  or  hire  of  the  ptopcrtj;  whli<> 
in  possession  of  defendant  from  the  time  of 
demand"  is  prejudicial  to  defendant  when  ui>- 
uccompanied  by  considerations  of  whether  the 
property  could  have  been  eonstautiy  employeit 
by  plQintiS  at  a  given  rate  of  earnings,  either 
iij  letting  for  hire  or  by  employment  at  homn. 
:  aud  whether  the  gross  earniugs  would  havi< 
been  diminished  expense  fcx  feeding  an<] 
care. 

Appeal  from  district  coxurt,  Missoula  conn-  - 
ty;  C.  S.  Marshall.  Judge. 

Action  by  Samuel  Bnmell  against  Thomas 
E.  Cook  to  recover  possession  of  personal 
property,  and  damages  for  wrongful  deten- 
tion. Judgment  for  plalxltiff.  Defendant 
appeals  on  question  of  damages.  Reversed. 

Henry  C.  Stiff,  for  appellant  George  B. 
Wilds,  for  respondent 

HARWOOD,  J.  The  Instruction  signifying 
to  th.e  Jury  the  rule  for .  the  measureuicut 
of  dninages  is  the  only  assignment  of  error 
which  we  deem  well  founded.'  By  this  action 
plalntlfl  claims  delivery  of  the  possession  of 
certain  personal  pi-operty,  and  damages  fur 
wrongful  detoktlon.  In  the  usual  tann  he 
alleges  ownership  of  said  property,  viz.  three 
head  of  work  horses  of  the  value  of 
(tvro  being  of  tbe  alleged  value  of  $30  each, 
and  the  third  $60;)  also  one  "two-bprse  wa- 
gon" of  the  value  of  930,  and  ft  set  of  double 
wagon  harness,  valued  at  $20.  The  damage 
for  wrongful  detrition  of  this  property  la 
alleged  to  be  five  dollars  per  day  as  the  "rea- 
sonable hire  for  the  use"  thereof  during  tbe 
time  of  wrongful  detention,  which  was  trma 
May  81  to  October  U,  1S82.  At  the  trial 
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plaintiff  preTalled,  recovering  Judgment  for 
possession  of  said  property,  or  the  value,  as 
B-Ueged,  If  return  could  not  be  made,  together 
with  damages  In  the  sum  of  $265  for  wrong-  ■ 
ful  detention.  Thus  the  damage  assessed  for 
detention— about  four  months-^  considera- 
bly more  than  the  whole  value  of  the  prop- 
erty, and  it  does  not  appear  that  the  prop- 
erty at  all  deteriorated  in  value.  There  Is 
no  special  damage  alleged,  but  simply  the 
rate  "for  hire  or  use"  thereof  Is  alleged.  If 
the  property  had  been  wtlrely  converted,— 
tor  Instance,  shipped  oat  of  the  Jurisdiction, 
sold,  and  the  proceeds  taken  by  defendant, 
so  tli.at  return  could  not  be  enforced;  or 
even  If  It  had  been  absolutely  destroyed  in 
his  possession, — defendant's  case  would  have 
been  bett^,  tor  in  that  event  the  measure  of 
damage  would  be  the  value,  $210,  and  Inter- 
est thereon  at  the  lawful  rate  of  10  per  cent 
fcHT  a  little  more  than  four  months,  for  the 
conv^IOD.  See  Sedgwick  &  Sutherland  on 
Damages,  under  topic  of  "Conversion."  lu 
tiie  absence  of  citraordlnary  conditions,  it 
would  seem  to  be  contrary  to  practical  re- 
suits  that  the  net  value  for  use  or  the  earn- 
ings of  this  character  of  property  for  such, 
a  period  of  time  should  more  than  exceed 
the  value  of  the  animals,  wagon,  and  har- 
ness used;  and  no  extraordinary  circum- 
stances appear  In  the  adjudication  to  en- 
hance the  damages  above  ordinary  results. 
The  rule  for  measurement  of  damages 
given  to  the  Jury  In  the  Instruction  by  the 
court  is  as  follows:  "The  court  instructs  the 
Jury  that  If  they  find  for  tb.e  plaintlft  they 
should  And  the  value  of  the  property,  and 
also  find  for  the  plaintiff  the  damages  they 
believe  he  has  sustained  by  reason  of  the 
detention  thereof;  that  the  damages,  If  they 
And  for  the  plaintiff,  are  the  reasonable  value 
of  the  use  or  hire  of  the  property  while  in 
the  possession  of  defendant  from  the  time 
the  demand  for  the  property  was  made  on 
him,  to  wit,  the  31st  day  of  May,  1892,  up 
to  the  present  time."  Under  ordinary  cir- 
cumstances it  would  seem  to  be  contrary  to 
practical  experience  for  farmers  (as  In  this 
case)  to  keep  such  property  constantly  em- 
ployed at  a  given  rate  of  earnings,  either 
by  letting  to  others  for  hire  or  by  employ- 
ment at  home;  or  to  set  down  the  gross  earn- 
ings as  profits,  undiminished  by  any  expense 
for  feeding,  care,  and  otherwise.  And  where 
tb.e  "value  for  hire  or  use"  Is  adopted  as  the 
criterion  for  computation  of  damage  for 
wrongful  detention  of  personal  property,  the 
attention  of  the  "jury  should  be  called  to 
those  points  of  consideration,  and  not  direct 
the  computation  of  gross  earnings  for  an  un- 
broken period  of  time,  unaccompanied  by 
those  other  considerations.  These  elements 
of  the  problem  were  not  given  in  consid- 
eration to  the  jury  along  with  the  other  sug- 
gestions gtven,  and  without  such  acompanl- 
ment  we  think  the-  instruction  is  defective, 
and  prejudicial  to  defendant  in  its  tendency. 
The  actual  damage  !■  all  that  should  be  a» 


eessed,  as  there  fs  no  drcnmstance  of  aggra- 
vation showji.  The  property  appeazB  tD  han 
been  originally  taken  from  plaintiff  by  x 
constable,  and  sold  under  an  alleged  le^ 
process;  but  In  these  proceedings  such  al- 
leged process  was  held  to  be  entirely  roi-i 
That  part  of  the  Judgment  which  prOTldn 
for  recovery  of  damage  must  be  reversal 
and  the  case  remanded  for  new  trial  on  t> 
Questlou  of  damages,  unless  the  parties  bj 
agreement  fix  tbe  amount  for  which  Judg- 
ment as  damages  may  he  entered.  In  othff 
respects  the  Judgment  Is  affirmed.  Costs  ot 
this  appeal  apportioned  equally  betweoi  ttid 
parties.  Bev««ed  In  part 

PEMBERTON,  &  J.,  ana  DB  WITT,  1, 

concur. 

m  uoBt.  «i 

HcCORmCK  T.  GLKIM  et  sL 
(Supreme  Coort  of  Montana.  Dec  4,  18B3.) 
Witness— CRoss-£xAMiHA.Tio3t. 
Where  plaintiffs  direct  ezaminntlan  Ib 
an  acttoD  to  recover  possession  <^  land  and  tT 
the  value  of  rents  and  profits  reiated  only  to 
the  BtipiUations  of  an  agreement  whereby  err- 
tain  lots  were  leased,  inquiries  as  to  trfsiBTiff'i 
information  concerning  the  use  which  ud  bees 
maile  of  audi  lots  were  not  profier  i  iiisi  i  hh 
iuation. 

Appeal  from  district  court,  "■T'iTmlft  cuss- 
ty;  Frank  H.  Woody,  Judge. 

Action  by  Kate  McCormlcb:  asainst  JUair 
GMm  and  others  to  recover  the  posse  iiao 
of  real  estite,  and  for  the  value  of  rents  and 
profits  during  wrongful  detentiui.  Jndgraest 
for  plaintiff.  Defendant  Glelm  appeals.  Af- 
firmed. 

George  B.  Wilds,  for  respondent 

HARWOOD,  J.  Action  In  the  nature 

ejectment  for  recovery  of  possession  of  ca- 
tain  real  estate  and  Uie  value  of  rents  ani 
profits  thereof  during  tbe  period  of  wrongful 
detention.  Plaintiff,  by  her  complaint  In 
usual  form,  alleged  description  and  owner- 
ship of  the  real  property  in  question,  aad 
her  rtgbt  to  immediate  possession  there<^ 
since  May  1,  1S92,  tbe  value  of  rents  aod 
profits  thereof,  and  that  since  said  date  de- 
fendants have  wrongfully  withhdd  poa»«- 
sion  of  said  property;  wherefore  Judgment  Is 
demanded  for  tbe  recovery  of  possession, 
and  tbe  value  of  the  rents  and  prodts  darins 
the  period  said  premises  were  wronpfullr 
withheld.  After  disposing  of  a  demurro-  asd 
certain  motions  to  strike  out  parts  of  the 
pleadings,  Issue  was  Joined  by  the  ansver 
of  defendant  Glelm.  The  other  defendoats 
made  default  Thereupon  trial  was  had  to 
the  coiu"t  a  jtuy  having  been  waived.  At  tbe 
close  of  tbe  trial  the  court  found  the  plalntlir 
entitled  to  recover  possession  of  the  premlst^ 
in  question,  together  with  the  rents  and 
profits  th^of  during  the  period  of  unlavfol 
detention  In  the  sum  of  $940,  and  caused  t» 
be  entered,  judgment  for  the  recoreiy  accocd- 
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la^j,  from  wTiIch  Jndgment  defendant  Oletm 
appealed  to  this  court 

This  appeal  was  snbmltted,  by  stipulation 
of  counsel,  without  argument,  and  appellant 
has  failed  to  file  soy  brief  directing  the  at 
tentlon  of  tblr  court  to  the  points  and  au- 
tborltles  relied  upon  to  reverse  or  modify 
tbe  judgment;  but  counsel  for  respondent  has 
filed  a  brief  In  support  of  the  judgment  An 
examination  of  the  Judgment  roll  discloses 
to  our  view  no  errors  or  IrregulaHties.  There 
Appears,  howeTw,  attached  to  tbe  judgment 
roll  a  statement  of  the  case  containing  spec- 
Iflcattons  to  tbe  effect  that  the  court  erred 
<!)  in  oTermllng  defendant's  demurrer  to  the 
complaint;  (2)  that  the  judgment  Is  con- 
trary to  law;  (3)  that  the  judgment  Is  not 
sustained  by  tbe  evidence;  and  (4)  that  tne 
court  erred  in  OTerrullng  certain  questions 
propounded  to  plaintiff  on  cross-examination. 
TThe  questions,  objections,  ruling  of  the  court, 
and  exceptions  referred  to  in  tbe  last  speci- 
fication of  errw,  appear  In  tbe  statement  of 
the  case.  There  Is  no  apparent  support  for 
any  of  these  assignments  of  error.  No  par- 
ticulars are  specified  as  to  the  first  three, 
and  tbe  record  shows  that  they  are  wl&out 
merit  As  to  tbe  fourth  assignment  the 
ruling  of  the  court  In  sustaining  objections 
to  file  questions  specified  was  baaed  upon  the 
ground  that  tbe  questions  were  not  within 
tbe  scope  of  cross-examination,  and  tbe 
court  was  correct  in  Its  ruling.  Tbe  direct 
examination  related  to  the  conditions  or  stip- 
ulations of  anagreement,  whereby  certain  lots 
were  leased,  and  that  was  the  only  Inquiry 
made  on  dl.'ect  examination;  whereas  tbe 
cro8B-«aminatlon  sought  to  go  into  an  in- 
quiry as  to  general  information,  and  sources 
of  information,  of  the  witness  concerning  the 
use  which  had  been  made  of  Ihe  premises  in 
Question;  and  these  Inquiries,  to  which  ob- 
jection was  'sustained  by  the  court,  were 
clearly  not  cross-eiamination.  Judgment  Is 
affirmed,  wltti  costs.  Remittitur  forthwith. 

PEMBBBTON,  a  J.,  and  DB  WITT,  JT, 
concur. 

<13  Mont.  476) 

CJOLBTJRN  T.  NORTHERN  PAa  R.  CO. 
(Supreme  Court  of  Montana.   Dea  4,  18Q3.) 
Becbbtaet  ot  Imtbbiob— Dboision— Couatbkal 

Attack— CoKTBAOT  to  Contst  Titlb— Bkbaoh 

— Rembdt. 

1.  The  dedslon  of  the  secretary  of  the  In- 
terior, OD  appeal  from  the  land  department, 
that  certalQ  land  was  not  included  in  a  grant 
to  defendant,  is  conclusive  so  ions  as  it  stands, 
and  cannot  be  collaterally  attacked  In  an  action 
to  recoTer  purchase  money  by  one  to  whom  de- 
fendant agreed  to  convey  tlt]& 

2.  Defendant  contracted  to  give  plaintiff  a 
deed  to  certain  propertr.  A  deed  with  cove- 
nant* was  giren,  but  the  secretary  of  the  In- 
terior, on  appeal  from  proceedings  In  the  land 
department,  dedded  that  defendant  bad  no 
title.  JJd£  that  plaintifC  need  not  wait  to  be 
ousted,  and  then  sue  on  the  covenants  In  the 
deed,  bnt  might  sue  to  recover  the  purchase 
nuuiey  fur  bceauh  of  tbe  contract. 


Appeal  from  district  court,  Gallatin  coun- 
ty; Frank  K.  Armstrong,  Judge. 

Action  by  Leonard  P.  Col  bum  against  tbe 
Nmthem  Pacific  Raih-oad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

The  other  focts  fully  appear  In  the  fol- 
lowing statement  by  PBMBERTON,  O.  J.: 

This  action  is  brought  to  recover  1567.40, 
with  int^est,  paid  by  respondent  to  appel- 
lant upon  a  certain  contract  for  the  sale  of 
lands.  Tbe  complainant  alleges  the  corpo- 
rate existence  of  the  appellant  under  the 
act  of  congress  approved  July  2,  1864;  the 
grant  of  lands  made  to  appellaiit  by  that  act 
of  congress;  the  entnlng  into  a  contract  by 
appellant  with  one  Nathan  Frost  to  sell,  con- 
Tey,  and  transfer  tbe  N.  ^  of  the  S.  E.  ^ 
of  section  2S.  township  8  S.,  of  range  4  E., 
Gallatin  county,  Mont,  to  said  Frost;  the 
subsequent  transfer,  of  the  contract  to  re- 
spondent; and  the  compliance  with  Its  con- 
ditions by  respondent  and  his  predecessors 
in  interest.  Including  the  payment  of  the 
purchase  price  of  sold  land,  the  total  amount- 
ing to  $S97.40.  The  complaint  also  alleges 
that  appellant  neither  has  nor  cab  convey 
any  title  to  said  land,  or  any  part  thereof, 
as  covenanted  in  said  contract  and  that  on 
the  24tb  d^  of  January.  1801,  the  secretary 
of  the  intolor  held  that  the  said  land  did  not 
pass  to  the  railroad  company  under  its  grant 
but  remained  public  land;  and  furtha  al- 
leges that  In  the  year  1891  a  patent  for  the 
said  land  was  issued  by  the  United  States 
to  respondent  It  then  alleges  the  demand 
for  the  return  of  the  purchase  price  of  the 
land  paid  under  tbe  contract,  and  the  re- 
fusal of  the  defendant  to  return  the  same. 
The  answer  admits  the  corporate  existence 
of  appellant  and  sets  up  the  grant  of  lands 
made  to  appelant  by  tbe  act  of  congress  ap- 
proved July  2,  1864.  It  alleges  that  tbe  rail- 
road company  fixed  the  line  of  Its  general 
route  through  the  twritory  of  Montana,  Feb- 
ruary 21,  1872,  and,  having  located  Ita  line 
of  definite  location,  fixed  the  same  by  filing 
a  plat  thereof  In  the  office  of  the  commis- 
sioner of  the  general  land  ofi3ce,  July  6,  1882. 
It  then  alleges  that  the  land  In  controversy 
was  on  and  within  40  miles  of  the  line  of 
the  road,  so  definitely  fixed  as  aforesaid.  It 
also  alleges  the  subsequent  completion  of  the 
road,  as  required  by  the  act  of  July  2,  1864, 
and  its  acceptance  by  the  president  of  tbe 
United  States;  such  completion  and  accept- 
ance being  prior  to  the  contract  of  sale  men- 
tioned In  tbe  complaint  It  admits  the  ex- 
istence of  a  homestead  entry  on  the  land, 
January  28,  1871,  which  entry  was  canceled 
on  or  about  December  S,  1872.  having  been 
relinquished  by  Anna  McCarty,  tbe  entry- 
man.  It  also  admits  that  a  declaratory  state- 
m^t  was  filed  for  this  land  December  20. 
1874,  by  one  Nathan  Famfaam,  but  sets  up 
that  tboreafter,  and  long  prior  to  July  6. 1882, 
Famham  hod  abandoned  the  land,  if,  indeed, 
be  ever  settled  thereon;  that  tbere  were  lie 
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other  entries  or  flUnf^  or  appUcatlon  to 
make  entry  or  filing,  upon  said  landB  what- 
Boever,  prior  to  Jul;  6,  1SS2,  and  that  the 
said  land  was  on  July  9,  1882,  public  land, 
to  which  the  United  States  had  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appro- 
printed,  and  free  from  pr&emption  or  otho: 
tiliilms  or  rights,  as  set  forth  in  said  answor; 
iiud  timt  said  land  wa^  and  at  all  times  has 
biHin,  uonmlncrnl  Iiuid.  It  admits  the  mak- 
In^  of  the  contract  with  said  Natiian  Frost 
vn  January  10,  ISSC,  and  sets  forth  said  con- 
tract Id  full.  It  admits  the  assignment  of 
sold  contract  to  said  respondent,  and  sets 
up  that,  on  the  compliance  with  the  terms 
of  the  contract  by  respondent  and  his  prede- 
cessors In  Interest,  the  said  appellant  made, 
executed,  and  deltTavd  to  sold  respondent 
its  deed,  wherein  and  whereby  It  duly  con- 
T^ed  the  title  to  said  land  to  sold  respond- 
ent, as  In  and  by  said  conlj'act  It  had  ogrrad  to 
do;  and  that  In  and  by  said  deed  said  defend- 
ant covenanted  and  agreed  to  and  with  sold 
respondent,  his  heirs  and  assigns,  that  It 
shall  and  will  warrant  and  defend  the  title 
to  said  granted  premises  unto  the  sold  plain- 
tiff, bis  heirs  and  assigns,  forever,  against 
the  lawful  claims  of  all  persons  whomsoever, 
exceptlz^  for  taxes  and  assessments.  It  then 
sets  up  the  appUcatlon  to  enter  the  land  by 
one  John  B.  Foster,  the  respondent's  Immedi- 
ate grantor,  under  the  claim  that  the  land 
was  aH!e{)tcd  from  the  grant  to  the  Norttt- 
em  Padflc;  the  ordraing  of  a  hearing  on  said 
application,  by  the  commissioner  of  the  gen- 
eral land  office;  the  decdslon  by  the  register 
and  reiver  of  the  United  States  district 
land  office  at  B<»eman,  Montr,  made  tho-e- 
on  during  the  year  1888;  the  appeal  taken 
from  said  decl^on  to  the  commissioner  of 
the  general  land  i^ce;  the  decision  of  the 
rommiasioner  of  the  general  land  office,  made 
in  Febi-uary.  188^  holding  said  land  to 
be  excluded  from  said  grant  to  the  North- 
em  Pacific;  the  appeal  by  the  company  from 
that  decision  to  the  secretary  of  the  Interior; 
and  the  decision  of  the  secretary,  adverse  to 
the  company,  made  December  12,  1890,  set- 
ting forth  said  decision  in  full.  It  denies, 
from  lack  of  Information  and  belief,  that 
nny  patent  has  been  Issued  for  the  land  to 
the  respondent  or  any  one  else.  It  sets  up 
that  the  land  was  nonmineral  public  land, 
to  which  the  United  States  had  full  title,  not 
roscrred,  sold,  granted,  or  otherwise  appro- 
priated, and  tree  from  pre-emption  or  other 
flalms  or  rights,  at  all  times  mentioned  in 
the  answer,  except  as  particularly  set  forth 
in  said  answw.  It  denies  that  the  respond- 
ent has  been  ousted  or  dlstiffbed  In  his  pos- 
session, or  that  his  title  has  been  impaired 
or  assailed  in  any  manner  whatsoever,  or 
that  there  has  been  any  breach  of  warranty 
contained  In  said  contract  and  deed;  and 
denies  that  there  is  any  amount  due  from  ap- 
pellant to  respondmt,  en:  that  rpxpondent  hafi 
suffered  any  Injury.  It  also  sets  up  the  fact 
that  the  respondent  knew,  long  ^gjAm  to  the 


(Most 

time  of  the  ass^moit  ot  the  contrut  -•- 
bim  by  said  Foster,  of  the  said  pretrwW 
claim  that  Uie  land  was  excepted  tmrn  t±r 
grant  to  the  Mcorthem  Pacific,  and  wai  c-* 
the  property  of  the  company.  To  tlas  as- 
sww  respondent  demurred  ap<Mi  tbe  groto: 
that  it  did  not  state  facts  safilcient  to  ew 
stitute  a  defense.  Tbe  court  below,  af:  ■ 
heai-tng,  sustained  the  demorrw.  Ai»i>ella.-: 
declining  to  amend.  Judgment  was  entised  ^ 
favor  of  respondent,  Novembv  14.  A.  V 
1802.  From  the  order  sustaining  said  6:- 
murrer,  and  from  the  jndffniCTt  entered  a 
said  cause  hi  favor  of  Tespond«it,  this  i;- 
peal  -was  duly  taken. 

F.  M.  Dudley  and  CuUen  &  Toole,  for  ap- 
pellant   Staats  &  Holloway,  for  respondniL 

PaUBEBTON,  a  J.,  (after  stating  tli^ 
tacts.)  Tbe  qnestlon  for  this  court  to  deur 
mine  is  whether  or  not  the  answtf  In  thi- 
case  states  facts  guffldent  to  constitute  . 
defense  to  the  action.  The  answer  adjui*- 
tbe  material  alle^ti<nis  in  the  cwnplaip' 
and  seeks,  In  a  measure,  to  state  facto  ia 
nvoidance.  After  pleading  In  extcnso  tl- 
proceedings  £a  the  land  d^Mtrtment,  and  lU  ■ 
contest  and  decision  ther^n,  la  relation  i  ■ 
the  land  mentioned  in  the  pleadlnfsi,  ttk 
api>ellant  seeks  In  this  case  to  retiT 
facts  upon  which  the  case  was  tried  i£ 
said  land  dqiartment,  and  to  attack  tl- 
judgment  of  the  secre^ry  of  the  Interior  vjs 
the  lespondrat's  appeal  in  said  controversv. 
We  are  of  the  opinion  ttiat  the  decUm  of 
the  secretary  of  tbe  intnlor  pleaded  In  thlr: 
case  Is  final  and  conduslve  until  rerened  1l 
a  direct  proceeding  for  that  porpose,  and  cau 
not  be  ct^terally  attacked  In  tbls  actUw 
In  speaking  of  the  decisions  of  the  land  de- 
partment In  such  cases,  In  StetA  SmdtlBc 
Co.,  106  U.  S.  447,  1  Sup.  Gt.  3S0.  Mr.  Jujc- 
tlce  Fidd,  ddivering  tbe  opinion  of  tbe  conn, 
soys:  "In  Johnson  v.  Towsley  the  effect  *<€ 
ttm  action  of  that  department  was  the  sal*- 
|ect  of  special  consideration;  and  the  conr: 
applied  the  general  doctrine  that,  when  the 
law  has  confided  to  a  special  tribunal  tbtf 
authority  to  hear  and  determine  certain  niat- 
tera  arising  In  the  course  of  its  dnties,  itc 
decision  of  that  tribunal  within  the  soipp  vf 
its  autiiwity.  Is  conclusive  upon  all  othrtv;' 
and  said,  speaking  by  Mr.  Justice  Miller: 
'That  the  action  of  the  land  office  Id  issulnpa 
patent  for  any  of  the  public  land,  subject  it- 
sale  by  pre-emption  or  otherwise.  Is  condn- 
slve  of  the  legal  title,  must  be  admitted  on 
der  the  principle  above  stated;  and  In  aS 
courts  and  In  all  forms  of  judicial  pirnxMl- 
ings  where  this  title  must  control,  either  1? 
reason  of  the  limited  powera  of  tbe  court  «<r 
the  essential  character  of  the  proceodio;:. 
no  Inquiry  can  be  permitted  Into  the  drcnm- 
stances  imder  which  It  was  obtained.'  K 
Wall.  72.  83.  In  French  v.  Pyan  a  paieat 
had  been  issued  to  the  state  of  Mliwuiiri 
for  swamp  and  overflowed  land,  andcr  ilie 
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act  of  September  28.  1850,  c  84.   In  an  ac- 
tion of  ejectment  by  a  party  claiming  title 
under  a  grant  to  a  raDroad  company,  whicb 
would  have  carried  the  title  If  the  land  were 
not  awamp  and  oTerflowed,  parol  testimony 
was  offered  to  prove  tbat  It  was  not  land  of 
tliat  character,  and  thna  to  Impeach  the  Ta- 
lldlty  of  the  patent    The  court  below  held 
that  the  patent  concluded  the  question,  and 
roj  octed  the  testimony.    Tbe  case  belfag 
1>ruusbt  here,  the  ruling  was  sustained.  This 
court,  speaking  through  Mr.  Justice  Miller, 
»iaid:  *We  are  of  opinion  that  in  this  action 
at  law  it  would  be  a  departure  from  sound 
principle,  and  contrary  to  well-considered 
judgments  In  this  court,  and  In  othors  of 
high  authority,  to  permit  the  validity  of 
tlie  patent  to  the  state  to  be  subjected  to 
tlie  test  of  the  verdict  of  a  Jury  on  such 
urnl  testimony  as  might  be  brought  before 
It.    It  would  be  snbstltutiiig  the  Jury,  or  the 
court  sitting  as  a  Jury,  for  the  tribunal 
which  congress  had  provided  to  determine 
tbe  question,  and  would  be  making  a  patent 
of  tbe  United  States  a  cheap  and  unstable 
t-ollance  aa  a  title  for  lands  which  it  purport- 
to  convey.'   03  U.  S.  169,  172.    In  Quin- 
by  V.  Gonlan  (decided  at  the  Inst  term)  we 
snid:   *It  would  lead  to  endless  litigation, 
iind  be  fruitful  of  evil,  if  a  supervisory 
{tower  were  vested  In  the  courts  over  the 
action  of  the  aumerous  officers  of  the  lan(l 
department,  on  mere  questions  of  fact  pre- 
sented for  their  determination.   It  1b  only 
when  those  officers  have  misconstrued  the 
law  appUoable  to  the  case,  as  established 
1>ef(a%  the  department,  and  thus  have  denied 
to  parties  rlgbts  which,  upon  a  correct  con- 
structlont  would  have  been  conceded  to  them, 
or  where  misrepresentations  and  fraud  have 
l>oen  practiced  necessarily  affecting  their 
judgment,  that  the  courts  can  in  a  proper 
proceedlDg  interfere,  and  refuse  to  give  ef- 
fect to  their  action.    On  this  subject  we 
have  repeatedly,  and  with  emphasis,  ex- 
pressed our  opinion,  and  the  matter  should 
)*e  deemed  settled.'   104  U.  S.  420,  426.  See, 
nlso,  Tance  v.  Burbank,  101  TJ.  S.  514. 
•   •  •  So.  with  3  patent  for  land  of  tbe 
Vnited  States,  which  is  the  result  of  the  Judg- 
ment upon  the  right  of  the  patentee  by  that 
department  of  the  government  to  which  tbe 
alienation  of  the  public  lands  is  confided,  the 
remedy  of  the  aggrieved  party  must  be 
sought  by  him 'In  a  court  of  equity.  If  he 
possess  such  an  equitable  right  to  the  prem- 
ises as  would  givp  him  the  title  If  the  pat- 
ent werto  out  of  the  way.    If  he  occupy, 
with  respect  to  tbe  land,  do  such  position 
as  this,  he  can  only  apply  to  the  officers  of 
tbe  government  to  take  measm-es  in  Its  name 
to  vacate  the  patent  or  limit  Its  operation." 
See  Mining  &  Milling  Co.  v.  Chirk,  6  Mont 
378,  5  Poc.  570.    There  seems  to  be  no  con- 
flict bi  the  autborttles  on  this  point 


The  appellant  Imdsts  that  It  complied  with 
its  contract  by  executing  and  d^vorlng  to 
respondent  its  deed  to  the  land  in  accord- 
ance with  the  terms  of  its  contract  of  sale. 
The  appellant's  contract  required  It  to  make 
and  deliver  a  deed  to  the  respondent,  and 
stipulated  that  "the  said  deed  shall  convey 
the  said  premises  to  the  orl^nal  purchaser 
or  purchasers,  or,  at  the  option  of  the  said 
party  of  the  first  part,  to  the  lawful  and  duly 
appointed  assigns  of  such  purchaser  or  imr- 
chasers."  Tbe  appellant  contracted  to  deliv- 
er to  the  pturchaser  of  the  land  not  merely  a 
deed  In  legal  form,  but  such  a  deed  as  would 
convey  the  title  to  said  land.  In  secUoa 
414,  Wat  Spec.  Pert.,  we  find  the  doc- 
trine to  be  stated  thus:  "As  a  general  role, 
It  makes  but  little  difference  what  the  pre- 
cise tenns  of  the  contract  are,-7Whether  the 
vendor  agrees  to  moke  title,  or  a  good  title, 
or  to  make  a  deed,  or  a  warranty  deed,— If 
it  appears  that  he  Is  negotiating  to  sell  at 
a  sound  price,  to  be  paid,  or  part  paid,  at 
the  conveyance.  In  such  cases,  usually,  the 
vendor,  without  a  nice  examination  of  words, 
is  understood  to  agree  to  furnish  a  good  ti- 
tle, and  the  vendee  cannot  be  put  off  with 
merely  a  good  deed.  •  *  •  An  asreement 
to  give  a  'good  deed'  is  not  simply  a  promis'j 
to  execute  a  deed  In  legal  form  with  proper 
warranty,  but  a  deed  good  and  sufficient, 
both  in  form  and  substance,  to  convey  a 
valid  title  to  the  land."  And  see  authorities 
Cited  in  note  to  this  section.  Did  the  appel- 
lant execute  and  deliver  to  respondent  such 
a  deed  as  conveyed  tbe  title  to  the  land  i( 
contracted  to  deed?  We  think  not.  By  ap- 
pellant's own  showing,  tbe  land  depurtmcut 
had  decided  tbat  It  bad  no  title,  and,  as  a 
matter  of  course,  It  did  not  convey,  and  could 
not  convey,  any  title  to  the  land  by  the  deed 
It  executed  and  delivered  to  respondent. 

Nor  do  we  think  that  the  position  assumed 
by  appellant,  that  respondent,  having  ac- 
cepted the  deed  from  appellant,  was  com- 
pelled to  wait  until  he  was  ousted,  and  then 
sue  on  the  covenants  of  the  deed,  is  tenable. 
The  respondent  got  nothing  by  the  dood  from 
appellant.  When  It  was  determined  by  the 
proper  tribunal,  as  Is  the  copo  here,  that  ap- 
pellant had  no  title  to  the  lai.d,  and  could  not 
comply  with  its  contract  to  convey  the  title, 
then  and  there  was  a  breach  of  its  contract 
that  authorized  respondent  to  sue,  without 
being  ousted,  or  sxirrenderlng  possession  of 
the  land  or  deed.  Marshall  v.  Caldwell,  41 
Cal.  Gil;  Stone  v.  Fowle,  22  Pick.  106.  Wc 
are  of  tbe  opinion  that  the  answer  did  not 
state  facts  sufficient  to  constitute  a  defense. 
The  order  of  the  court  sustaining  the  de- 
murrer to  the  answer  was  correct,  and  the 
Judgment  lor  the  respondent  la  therefore 
affirmed. 

HARWOOD  and  DB  WITT,  JJ.,  concur. 
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(13  Mont.  487) 

FERGUSON  T.  SPEITH  et  al. 
(Snpreme  Court  of  Montana.    Dec.  1883.^ 

HOHESTBAD— FaBTKERRHIP  PbOPERTY. 

Uuder  Code  OMl  Proc  div.  1,  {  822 
exempting  a  homestead  to  be  selected  hj  thi 
"owner,"  a  partner  is  entitled,  as  against  cred- 
itors of  the  firm,  to  a  homestead  out  of  part- 
nership property. 

Appeal  from  district  court,  Qallattn  coun- 
ty; Frank  K.  Armstrong,  Judge. 

Ejectment  hy  E.  D.  Ferguson  against 
Jacob  F.  Spelth  and  others.  Judgment  for 
defendants.  Plaintiff  appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  PEMBBRTON,  0.  J.: 

It  appears  from  the  record  in  this  case 
that  in  the  year  1807  respondent  Jacob  F. 
Sp^th  and  one  Charles  Krug  entered  Into 
copartnership  In  the  brewing  business  In 
Bozeman,  in  this  state;  that  Spelth  put 
Into  said  business  tiie  sum  of  f 3,500,  Krug 
falling  to  contribute  anything  in  cash;  that 
Id  April,  1873,  said  partners  purchased  the 
property  In  dispute  with  partnership  funds; 
that  In  May  of  that  year  Speltb,  with  his 
family,  took  possesion  of  the  premises,  and 
has  occupied  them  erer  since  with  his  fam- 
ily, as  a  home,  and  now  so  occupies  them. 
Kiiig,  the  oth&c  copartner,  also  occupied 
a  room  In  said  dwelling  house,  and  It  appears 
that  the  employes  of  the  Arm  boarded  at  the 
table  which  was  maintained  in  said  house, 
at  the  expense  of  the  partnership  firm. 
Krug  died,  and  the  partnership  assets  were 
attached,  the  title  of  said  property  standing 
In  the  name  of  the  firm.  Said  property  was 
attached  and  sold  under  certain  execntlons 
In  May,  1S90,  and  plalutlfF  became  the  pur- 
chase. Defendant  Spelth,  bowerer,  at  the 
lime  of  the  Mile,  and  during  the  whole  course 
of  the  contention.  Insisted  that  siiid  pn^wrty 
WAS  subject  to  his  homestead  claim.  fLiring 
plaintiff  full  notice  of  his  claim.  This  ac- 
tion, in  the  nature  of  ejectment,  was  brought 
by  Ferguson,  claiming  titte  mida:  said  exe- 
cution sal^  to  obtain  possession  of  said 
premises.  Spelth  seta  np  his  homestead 
claims  in  defense  of  the  action..  The  land 
does  not  exceed  In  value  or  extent  the  stat- 
utory allowance  for  a  homestead.  I'he  case 
was  tried  by  the  court  below  wltbont  a  Jury. 
The  findings  and  Judgment  were  in  fuvor 
of  the  defendants.  Plaintifl  appeals. 

H.  C.  Cockrill  and  Ohos.  S.  Hartman,  for 
appellant    E.  P.  Cadwell,  for  respondents. 

PEMBERTON,  0.  J.,  (after  stating  the 
facts.)  The  question  for  this  court  to  deter- 
mine Is  this:  Is  a  partner  entitled  to  claim 
and  hold  a  homestead  exemption  out  of  the 
partnership  estate?  Section  322,  dir.  1, 
Code  Civil  Proc.,  reads  as  follows:  "Sec. 
322.  A  homestead  consisting  of  any  quan- 
tity of  land  not  exceeding  one  hundred  and 
sixty  acres  used  for  agricultural  purposes, 
and  the  dwelling  house  thereon,  and  Its  ap- 
purtenances, to  be  selected  by  the  ownar 


th«-eof ,  and  not  Indnded  Id  mny  town  ; 
city,  or  Tillage;  or.  Instead  thereof,  at  ti- 
optlon  of  tbe  owner,  a  qnantity^  of  land  w: 
exceeding  In  amount  me-fourtli  of  an  aa*. 
b^ng  within  a  town  plot,  dty,  or  TiOiZr 
and  the  dwelling  house  thereon,  and  Its  v 
pnrtenances,  owned  and  occapled  hr 
resident  of  this  territory,  tstatej  shall  in- 
be  subject  to  forced  sale  on  execntion.  ^ 
any  other  final  inocess  trcMn  a  court: 
vlded,  such  homestead  shall  not  exceed  a 
value  tlw  Bom  of  two  Ihousaiid  five  bnndrv. 
AcUan.**  It  wUl  be  observed  that  this  sa:- 
nte  does  not  except  partners  trom  the  bt^r 
fits  therectf. 

In  Stewart  v.  Brown,  37  N.  T.  350,  (a  ca« 
invcdving  the  right  of  partners  to  claim  tb* 
8tatnt<»7  exemption^)  Mr.  Justice  Ptxter 
speaking  toe  the  court,  eays:  "The  arfc- 
ment  submitted  tor  the  appellant  Is  im»: 
ouB,  but  its  fiillacy  Is  appar^t.  In  vlev  of 
the  conclusions  to  which  it  t^da.   If  ii 
proves  anything,  it  Is  that  tbe  property  ^ 
a  firm  Is  not  owned  by  the  paraota  wi^ 
cwnpose  it,  ^ther  collectively  or  otherwt>£ 
It  certainly  does  not  b^ong  to  any  <me  eisi. 
and,  if  the  appellant  Is  right,  the  title  Is  i> 
a  state  of  abeyance.   If  the  partnera  bare 
such  an  ownership  as  subjects  tbe  iHopmr 
to  sehsnre  on  execution,  they  have  also  soel 
an  ownership  as  entitles  them  to  claim  iu 
exemptI<Hi,  in  a  case  plainly  falling  wftbia 
the  terms  and  Intent  of  the  8tatDt&    In  tlif 
instance  hetcre  na,  the  comidalnt  all^n. 
and  the  answer  admits,  that  the  horses  and 
harness  In  question  were  the  property  of  fbt 
plaintiffs.   The  facts  found  by  tbe  refeRc 
meet  all  the  requirements  <tf  tbe  act  ei- 
emptlng  tvovi  levy  and  sale  tbe  necessair 
team  of  'any  perstm,  being  a  boosetmlder,  or 
having  a  ftunily  toe  which  be  provides.'  4 
Edm.  St  at  Large,  626.    It  Is  bulstri 
that  the  clause  applies  oidy  to  a  aercnd 
ownor,  as  tlie  wwd  *p«80b'  la  nsed  In  the 
singular  number.   The  short  answer  is  Uuu 
by  a  provisiw  In  our  gen»«l  law,  whai  i 
statute  refers  to  any  matter  or  perxm.  b; 
words  importing  the  singular  number,  sev- 
eral matters  or  persons  shall  be  deem*>d  to 
be  induded,  unless  anch  a  constmctkfl 
would  be  repugnant  to  the  general  language 
employed.    2  Bev.  St  p.  778.  {11.    In  re- 
spect to  articleB  otherwLBe  wltbin  the  icanu 
of  the  act  such  ownership  aa  suffices  u* 
make  them  subject  to  adxnre  brings  them 
within  tbe  exempti<m.   If  each  of  tbe  re- 
spondents had  owned  a  pair  of  horses,  bt-tt 
teams  would  have  been  ex«upt,  upon  ib^ 
state  of  facts  found  by  the  referee.  It 
would  be  an  obvious  p^er3i<«i  of  the  stat- 
ute to  hold  that  the  plaintiffs  forfeited  ia 
protectlcm  by  owning  but  a  di^^  team  be- 
tween them,  used  fcr  tbe  common  snppon 
of  both.   The  language  of  the  act  should 
be  construed  In  harmony  with  its  hnman^' 
and  remedial  purpose.    Its  design  was  to 
shield  the  poor,  and  not  to  strip  them.  The 
Interest  it  assumes  to  protect  is  that  liekMU- 
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inrc  to  tbe  debtor,  be  It  more  or  less.  The  I 
ownership  of  the  team  may  be  Joint  w  ser* 
eml;  It  may  be  United  or  absolute.  What- 
ever It  be,  within  tbe  UmltatloDs  of  the  stat- 
ute the  debtw's  Intereet  Is  exempt,  In  view 
of  his  own  neceasltr  and  of  the  probable 
destitution  to  which  Its  Ices  might  reduce  a 
family  dq;>endent  on  him  for  support.  The 
Judgment  should  be  aiOrmed."  See  n<rte  to 
this  case  in  93  Amor.  Dec  B79. 

In  Blanchard  r.  Paschal,  68  Ga.  82,  In- 
volving tbe  rights  of  partners  to  homestead 
exemptions,  the  court  say:  "The  questions 
mode  by  the  record  are— First,  whether.  If 
a  portion  of  the  personal  property  Included 
In  the  schedule  of  applicant  b^onged  to  the 
firm  of  Paschal  and  Heldlngsfelder  at  the 
time  the  same  was  levied  m>on.  and  no  sev- 
erance had  berai  made  by  tbe  partners  at 
tbat  time,  he  was  entitled  to  an  exemption 
in  such  portion}  This  exact  question  has  ' 
never  been  mled  oa  by  this  court   Id  Harris 
Visscher,  67  Ga.  228.  It  was  held,  where 
each  partnw  had  applied  for  a  homestead 
In  partnership  land,  the  same  being  assigned 
to  them  severally  in  separate  parcels,  a 
prior  creditor,  on  reducing  the  debt  to  judg- 
ment, could  not  enforce  tbe  Judgment  over 
tbe  homestead  right   In  Newton  v.  Bum- 
mey,  08  Qa.  887,  an  Injunction  was  refused 
to  a  partner  who  eooght  to  enJMn  the  wife 
of  another  member  of  the  firm  from  taking 
hfnnestead  In  the  partnraship  land,  on  tiie 
ground  that  tbe  property  was  partnership 
prop«ty,  and  needed  to  pay  partnership  lia- 
bilities.  Again,  it  was  mled  In  Hunnlcutt  v. 
Smnmey,  63  Oa.  686,  tbat  a  homestead  In 
the  undivided  baU  of  the  real  estate  1>6Ion^ 
lug  to  a  firm  may  be  set  apart  to  the  wife 
of  one  of  the  partners,  and  sucdi  homestead 
will  be  valid  against  general  creditors  of 
the  firm.   In  the  first  case  died,  there  had 
been  a  partition  of  the  lands  by  the  part- 
ners, between  themselves,  before  the  Judg- 
ment  In  the  second  cas^  where  the  in* 
Junction  was  refused,  the  homestead  had 
l>een  set  apart  out  of  the  undivided  half  of 
the  premisee.   In  the  third  case,  it  was  also 
set  apart  out  of  the  undivided  half  of  the 
real  estate  belonging  to  the  partnerships  In 
tbe  case  before  us  It  was  after  tbe  levy  tliat 
the  settlement  or  severance  was  bad  by  the 
partoets,  and  It  is  claimed  that  It  was  tiien 
too  late  for  any  act  of'  tbe  partners  to  af- 
fect the  rl^ts  <a  creditors,  or  to  authorize 
the  exemption,  even  If  the  right  existed  be- 
fore the  Judgment,  until  after  the  partner- 
sUp  debte  had  been  piUd.   The  theory  of 
the  plalntlfl  In  error  is  tbat  the  partnership 
property  must  go  to  the  payment  of  the 
partnership  debts,  befbre  any  individual  In- 
terest can  exist,  whereas  in  fact  and  in 
law,  tbe  Individual  members  of  the  firm 
are  the  real,  owners  of  the  partnership  prop- 
erty; and,  although  the  law  directs  how 
debts  Shan  be  paid.  It  aever  loses  sight  of 
the  fact  that  a  partna>shlp  Is  made  up  of 


ladlvldnals  who  own  the  assets.  It  is  never- 
theless true  that,  In  the  absence  of  any  le^nl 
provision  giving  a  different  direction  to  the 
disposition  of  the  assets  of  a  firm,  they 
would  have  to  be  paid  out  as  claimed.  But 
here  Is  Interposed  between  this  disposition 
of  the  property  wliich  an  Individual  may 
have  in  a  partnership  another  overriding  and 
Superior  right  thereto,  which  no  court  or 
ministerial  officer  can  disregard,  and  no 
officer  has  the  Jurisdiction  or  authority  to 
seize  or  sell,  except  for  certain  specified 
debts,  In  which  partnership  debts  are  not  in- 
cluded. Unless,  therefore,  partnership  prop- 
erty Is  to  be  appropriated  to  partnership 
debts,  regardless  of  all  individual  rights, 
then  whether  the  same  was  levied  upon  or 
not  Is  wholly  Immaterial,  as  the  Judgment 
and  levy  can  give  the  creditors  no  higher 
rii^t  as  against  an  exem'ptltm  and  home- 
stead, than  they  had  before.  Any  other 
construction  of  the  omstltutlonal  provision 
and  the  laws  passed  In  pursuance  thereof 
would  be  to  put  partnership  debte  upon  a 
higher  footing  than  individual  debts,  and 
aa  'tbe  same  level  with  those  excepted  In 
the  constitution,  as  well  as  to  deny  the 
right  of  homestead  and  exemption  to  pos- 
sibly (mo-flfth  of  the  beads  of  fftmlllee  In 
the  stete,  and  who  happen  to  be  engi^ed 
In  partno^Ip  purstfits;  and.  the  constitu- 
tion, In  effect,  would  then  be  made  to  read 
that  each  bead  of  a  family  in  this  state 
shall  be  entitled  to  an  exemption  of  person^ 
alty  imd  a  homestead  of  realty,  exc^t  part- 
ners, and  they  shall  be  exchided  until  they 
pay  otC  and  discharge  all  their  partnership 
liabOltlfle.*' 

In  SUnner  v.  Shannon,  44  Midi.  86,  6  N. 
W.  108,  Mr.  Chief  Justice  Marston.  delivering 
the  opinion  of  the  court,  says:  "The  exonp- 
tion  laws  of  this  stete  have  ever  received  a 
most  liberal  construction  in  aid  of  the  wise 
and  humane  policy  so  dearly  set  forth. in  o«r 
constitution  and  laws.  As  was  sold  in  Ros- 
enthal V.  Scott,  41  HIch.  638.  2  N.  W.  906, 
the  laws  securing  exemptions  are  not  to  be 
frittered  away  1^  construction,  so  as  to  de* 
stroy  their  value.  It  has  been  held,  eceard' 
ingly,  tbat  one  whose  principal  business 
was  that  of  blndcsmltb  might  manufacture  a 
wagon  duriug  his  leisure  time,  and  offer  the 
same  for  sale,  and  tbat  it  would  be  exempt 
while  in  process  of  manufacture  and  while 
held  for  sale.  Stewart  v.  Welton,  32  Mich. 
66.  *  *  *  So  the  execntim  debtor  Is  enti- 
tiled  to  the  full  stetutory  exemption.  Per- 
sonal property,  subject  to  a  mortgage  Cor 
more  than  Its  appraised  value,  cannot  be 
turned  out  to  him.  Bayne  v.  Patterson,  40 
Mich.  658.  A  homestead  can  be  Claimed  In 
lands  held  In  Joint  tenancy,  or  as  tenante  ta 
common,  (Lose  v.  Sutherland,  38  Mich.  171,) 
and  in  lands  of  which  a  party  was  in 
poBsessim  und^  a  contract  to  purchase,  (Orr 
V.  Shraf  t,  22  Mich.  261.)  So  a  house,  exempt 
as  .such,  might  be  removed  to  another  parcel 
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of  land,  without  danger  of  seizure  while  in 
transit  Bunker  v.  Paquette,  37  Mich.  79. 
And  a  boarding  house  keeper  is  entitled  to 
the  same  exemption  of  household  furniture 
as  any  other  person.    Vanderhorst  v.  Bacon, 

38  Mich.  009.  That  the  several  members  of  a 
copartnership  come  within  the  language  of  the 
statute  and  constitution  there  should  be  no 
question,  and  tliat  they,  by  becoming  mem- 
bers of  a  firm,  do  not  place  themselves  be- 
yond the  pale  of  the  reason  of  the  law,  would 
seem  clear.  The  same  reason  which  exists 
for  protecting  an  Individual  engaged  in  car- 
rying ou  business  would  seem  to  apply  with 
ciiual  force  to  each  and  every  member  of  a 
llrm.  The  whole  object  of  the  law  is  to  pre- 
vent a  person  from  being  stripped  of  all 
means  of  carrying  on  his  business,  and  In 
this  respect  no  distinction  can  exist  between 
those  who  are  members  of  a  firm  and  those 
who  are  not.  Indeed,  It  is  not  claimed  that 
members  of  a  firm  are  not  equally  within 
the  words  and  protecting  care  of  the  consti- 
tution and  statute,  but  that  the  right  is  not 
given  them,  because  of  the  peculiar  rights  of 
copartners  to  the  firm  property,  as  l»^ween 
themselves  and  also  their  creditors.  If  the 
property  is  exempt  under  the  statute,  parties 
dealing  with  them  must  take  notice  of  that 
fact,  and  It  is  no  hardship  whatever  to  en- 
force the  rigbt  when  the  occasion  arises 
which  demands  it.  The  creditor,  in  seUing 
goods  to  an  individual,  knows  that  a  certain 
portion  of  his  debtor's  property  la  not  and 
will  not  be  subject  to  bis  demands;  and  sv. 
If  he  sells  to  a  firm,  and  the  firm  or  each 
member  thereof  Is  entitled  to  a  statutory 
exemption,  the  creditor  sells  in  view  of  the 
hazard.  There  may  be  cases  where,  as  be- 
tween the  members,  (and  the  same,  pw- 
hnpa,  would  apply  as  to  creditors,)  one  or 
more  of  the  firm  had  no  Interest  In  the  goods, 
but  only  In  the  profits,  and  some  question 
might  arise  as  to  the  right  of  such  copartners 
to  claim  any  part  of  this  property  as  exempt; 
but  such  is  not  this  case,  and  we  do  not, 
therefore,  pass  uiwn  that  question.  So  other 
difiiculties  may  arise.  Very  many  of  these 
supposed  difficulties  are  Imaginary  only,  but 
we  need  not  anticipate  them.  In  my  opin- 
ion, the  execution  debtors  in  this  case  were 
each  entitled,  under  our  constitution  and 
.■statute,  to  his  exemption.  Russell  t.  Lenuon, 

39  Wis.  570.  And  see  the  reasoning,  also, 
in  Stewart  v.  Brown,  37  N.  Y.  330."  And  It 
may  be  observed  that  the  supreme  court  of 
Michigan,  at  the  time  of  the  rendition  of  this 
opinion,  was  composed  of  such  able  Jurists 
as  Chief  Justice  Marston,  Benjamin  V 
Graves,  Thomas  M.  Cooley  and  James  V. 
Campbell. 

In  Swearlngen  v.  Bassett,  65  Tex.  267,  (a 
case  Involving  the  right  of  a  partner  to  a 
homestead  out  of  the  firm  estate,)  the  court 
say:  "The  decisions  and  the  statutes  referred 
to  Illustrate  the  tendency  of  our  laws.  Right 
or  wrong,  wise  or  unwise,  from  the  begin- 
ning, neither  the  people  in  conTentlon.  nor 


the  legislature,  nor  the  courts  hare  xlVk 
any  backward  steps.    Every  change  -j 
tended  the  protection,  and  these  liaie  Im  | 
sufilciently  frequent  to  malce  the  ' 
expansion  a  steady  march.    When  ttwciC'  , 
have  hesitated  or  halted,  they  haxt 
brought  forward  Into  line  by  the  lavatk.-, 
power.    In  the  absence  of  definitlTe  Ir^-^ 
tlon  to  guide  us,  and  in  obedience  to  '■ 
progressive  tendency  adverted  to.  we  L 
against  the  preponderance  of  antbofitr.  t- 
with  the  preponderance  of  reason,  tli: 
partner  in  a  solvent  firm  may  destioate  - 
Interest  in  partnership  realty  as  a  pan  v'. . 
homestead,  and  thus  secure  It  fram  tr 
sale." 

See,  also,  Evans  v.  Bryan,  95  N.  C.  I'l 
In  which  case  the  court  hold  th.tt  3  •,<  ■ 
ner  Is  entitled  to  have  his  ^xempri-fi  > 
apart  to  him  out  of  the  partnership  e^*.-> 

In  Iowa  the  courts  hold  that  a  t«ucr : 
common  may  have  a  homestead  set  v  ::t  - 
Wm  out  of  the  common  property,  (»e  H-- : 
V.  Rankin,  41  Iowa,  45;  Tbom  v.  Thrri-  • 
Iowa,  49;)  and  a  number  of  the  cas<?$  r. 
above  hold  that  partners  in  real  estitr  i 
In  fact  tenants  in  common. 

Id  Minnesota,  from  whicb  state  oor  an 
of  exemptions  seem  to  have  been  tak>c 
is  settled  that  a  tenant  in  common  !■>  ■* 
titled  to  a  homestead  out  of  the  eoaui  n  • 
tate.  This  court  has  held  that  a  Xifoir 
common  Is  entitled  to  a  homestead  ont  *).'  ' 
common  property.  See  Ltndley  t.  Djh-.  ' 
Mont  200,  14  Pac.  717.   We  are  amrr  * 
a  great  many  anttaorittea  bold  that  a  pa":.' 
or  tenant  In  common  is  not  ratldftl  ' 
homestead  out  of  the  partnership  w  cnc 
estate.  Perhaps,  In  the  langtmgv  of  ibpl-: 
as  case,  %upra,  the  "prep<Hiderance  ot .~  ' 
tbority"  is  that  way,  bat  we  think,  la  *■  | 
languid  of  the  same  antbority,  **Ttie  - 
pohderance  of  reason"  Is  with  the  ant^i- 
quoted  above,  to  the  effect  that  partn^rt  ' 
tenants  In  common  are  entitled  to  s  ■  -- 
stead  out  of  the  partnwshlp  or  cobitj  '  - 
tate.  Onr  statute  does  not  except  parr  ^  ' 
ot  toiants  In  common  from  the  Xiis*'-  ' 
Its  provisions.  In  IJndley  t.  Darls.  I 
our  court  says;  "There  fs  no  preN-av  ■ "  ' 
the  word  'owner'  cannot  be  applle<l  to ..  * 
ant  in  common."  If  the  word  "Wnw."  » 
used  in  our  statute,  in<dtides  tenant  :a  ! 
mon,  by  what  kind  of  reason  or  le-'.' 
it  be  held  to  exclude  partner?  If  so  !i '  ■ 
would  be,  in  effect,  to  construe  oor  ' 
to  mean  and  read,  in  the  langnn?e  n'  ■ 
Creorgla  case,  supra,  "Uiat  Mch  head  '  • 
family  in  this  state  sliaU  be  cnii:;- 
an  exemption  of  personalty,  and  a  !>'- 
stead  of  realty,  except  partners,  ao-!  " 
shall  be  excluded  until  they  pay  off  aoi  - 
charge  all  their  partnership  UabUlriiS.''  ' 
construction  we  considw  too  namiw :::: 
liberal,  and  not  authcMizt'd  liy  the  h^.  - 
of  our  statute.  Our  constittitton  tartiS- 
I  4)  is  as  follows:  "The  leglsIatiTe  as*: 
shall  enact  liberal  homestead  and  uea^  - 1 
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laws."  The  trend  of  the  later  and  best-con- 
sidered adjudications  la  towards  a  llberal- 
constructltm  In  favor  of  the  debtor  In  such 
cases.  In  Stewart  t.  Brown,  snpra,  the 
learned  court  eay:  'The  language  of  the 
act  sbonld  be  construed  In  harmony  with  Its 
humane  and  remedial  purpose.  Its  design 
was  to  shield  the  poor,  and  not  to  strip 
them.  The  Interest  It  assumes  to  protect  is 
that  belonging  to  the  debtor,  be  It  more  or 
less."  The  tendency  of  legislation  Is  In  the 
same  direction  of  liberality.  Our  own  court 
has  uniformly  given  a  liberal  oonstmctlon 
to  our  exemption  and  homestead  laws.  The 
common  law  stripped  the  debtor  of  all  his 
property,  If  necessary  to  pay  his  debts,  and 
put  him  In  Jail  If  he  had  not  enough  to 
pay  In  full.  But  we  have  traveled  a  long 
way  from  the  inhumanity  and  cruelty  of  this 
system,  and  stUl  the  tendency  Is  to  a  higher 
plane  of  liberality  and  humanity,  ^e  Il- 
liberal construction  of  our  statute  contended 
for  by  the  appellant  In  this  case,  and  here- 
tofore and  now  in  vogue  in  many  Jurisdic- 
tions, is  too  narrow  and  harsh,— Is  npt  In 
keeping  with  the  spirit  of  humanity  that 
pervades  the  later  best-considered  oases  on 
the  subject  It  is  retrogressive,  and,  if 
adopted,  would  relegate  a  large  portl<»i  of 
our  population  to  the  rigors  and  cruelties 
of  the  common  law.  We  therefore  hold  that 
a  partner,  having  the  necessary  quallflcatlous, 
is  entitled,  as  against  creditors  of  the  firm, 
to  claim  and  hold  a  homestead  In  the  part- 
Dcrshtp  estate.  But  this  Is  not  to  be  un- 
derstood as  affecting  in  any  way  the  mutual 
rights  and  relations  of  partners  among  them- 
selves in  adjusting  their  rights  and  Interests 
in  the  partnership  ^tate.  The  judgmmt  of 
the  court  below  is  affirmed. 

HABWQOD,  J.,  concurs. 

DE  WITT,  J.,  (concurring.)  I  concur  In 
affirming  the  Judgment  The  case  of  Dudley 
r.  Davis,  0  Mont  453, 13  Pac.  118;  and  7  Mont 
200,  14  Pac.  717,  was  earnestly  contested  by 
counsel,  and  deliberately  considered  by  the 
court  It  was  Anally  held  that  a  cotenant 
was  entitled  to  homestead  in  real  estate  held 
\n  cotenancy.  Undley  v.  Davis,  7  Mont  206, 
14  Pac.  717.  That  decision,  remaining  undls- 
tiu-bed,  decides,  I  thinlc,  the  case  before  us. 
In  that  case  the  court  held  that  the  facts 
showed  that  the  premises  bad,  by  the  part- 
ners, been  withdrawn  from  the  partnership 
assets,  and  wer^  owned  by  the  partners  as 
cotenants,  as  In  any  other,  cotenancy,  (re- 
gardless of  the  partnership  relations  of  the 
owners,)  and  that  they  had  been  devoted  to 
the  homestead  of  the  partner  Davis,  the  de- 
fendant In  the  case.  I  tbinlt,  In  the  case  at 
bar,  that  there  Is  a  stronger  showing  of  a 
withdrawal  of  the  premises  by  the  partners 
from  the  partnership  assets,  (If  they  ever 
were  such,)  and  a  devotion  of  the  same  to 
ttie  homestead  of  Spelth.  Such  facts,  and 
the  application  of  the  decision  In  Llndley 


r.  Davis  jthat  Qie  cotenant  Is  entitled  to 
homestead  in  the  common  property,  are  suffi- 
cient, In  my  mind,  to  sustain  the  home- 
stead claim  of  Sp^th.  I  therefore  concur 
In  the  judgment  prononnced. 

(IB  Or.  sa> 

8TATB  V.  BLOODSWORTB- 
(Supreme  Court  of  Oregon.    Dea  U,  1808.) 
Falss  PRETEirais— Isdictmbitt— Variakcb. 

1.  An  Indictment  charging  that  defendant 
did  obtain  mon«'  by  means  of  certain  false  rep- 
resentations aumdently  Imidles  that  the  pros- 
ecuting witness  was  induced  to  part  with  the- 
money  by  bia  reliance  on  s!dd  representations. 

2.  Under  an  indictment  charging  that  de- 
fendant falsely  pretended  to  the  prosecuting 
witness  that  a  certain  written  and  printed  pa- 
per, with  certain  writing  thereon,  signed  by  de- 
fendant, and  by  him  given  to  said  witness  as 
security  for  $30,  was  a  valid  promissory  note 
for  $37.50,  there  is  properly  admitted  a  note  for 
930  signed  by  two  other  persons,  with  a  guar- 
anty indorsed  and  dgned  by  defendant. 

3.  An  objection  that  the  Indictment  does 
not  sufficiently  describe  the  paper  which  was 
the  subject  of  the  false  representations  cannot 
be  raised  for  the  first  time  at  the  trial  by  mo- 
tion to  dlsmiaa. 

Appeal  from  circuit  court,  Multnomah 
county;  M.  O.  Munly,  Judge. 

J.  Bloodsworth  was  convicted  of  obtain- 
ing money  xmdcr  false  pretenses,  and  a,p- 
peala  Athrmed. 

B.  M.  Smith  and  J.  F.  Logan,  for  appel- 
lant Geo.  E.  Gbamberlaln,  Atty.  Oen.,  W. 
T.  Hume,  Dlst  Atty.,  and  3.  J.  Fitzgerald, 
for  the  State. 

BEAN.  J.  The  defendant  was  convloted 
of  the  crime  of  obtninlng  money  undo*  false 
pretenses,  and  from  the  Judgment  thereon 
he  appeals.  So  far  as  material  to  the  ques- 
tions presented  on  this  appeal,  the  Indict- 
ment charges  "that  J.  Bloodsworth.  on  the 
15th  day  of  December,  1892,  in  the  county 
of  MultncHuah  and  state  of  Oregon,  did  fel- 
oniously and  falsely  represent  and  pretend 
to  one  George  H.  Hill  that  a  certain  writ- 
ten and  printed  paper,  with  certain  writing; 
thereon,  signed  by  said  J.  Bloodsworth,  and 
by  him  given  to  said  George  H.  Hill  as  se- 
curity for  the  payment  of  the  sum  of  thirty 
dollars,  was  a  valid  promissory  note  for  the 
paymrat  of  thirty-seven  and  one-half  dol- 
lars, by  means  of  which  said  false  preten»' 
the  said  Bloodsworth  thai  and  there  did 
feloniously  and  fraudulently  obtain  from 
said  Geo.  H.  Hill"  the  sum  of  $30.  The  evi- 
dence tended  to  show  that  at  the  time 
alleged  the  defendant  applied  to  Hill  for. 
and  obtained,  a  loan  of  $30,  giving  as  se- 
curity therefor  a  promissory  note  for  $80, 
dated  August  13,  1802,  signed  by  J.  A.  Mel- 
ton and  T.  H.  Mdton,  upon  which  be  fals^ 
represented  there  was  due  and  unpaid  the 
sum  of  $37.50,  and  at  the  same  time  signed 
the  following  written  Indorsement  on  the 
back  of  the  note:  "For  value  received,  I 
hereby  guaranty  payment  of  within  note  at 
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IHigneuj    J.  isiooasworui." 

The  Hi-st  contention  of  appelant  Is  that  the 
Indictment  Is  Insufficient  to  charge  a  crime, 
because  It  does  not  allege,  In  express  terms, 
that  Hill  relied  apon  the  false  representa- 
HooB  of  the  defendant  to  the  effect  that,  the 
paper  so  given  as  security  was  &  good  and 
Talid  promissory  note.  It  is  undoubtedly  es- 
sential, In  a  case  of  this  character,  that  the 
Indictment  should  show  that  the  prosecuting 
witness  was  induced  to  part  with  his  goods 
OP  money  by  his  reliance  upon  the  mlsrepre- 
sontatlona  of  the  defendant  But  It  is  not 
necessary  that  It  should  be  so  alleged  In 
these  express  w(wd8.  This  Is  necessarily  Im- 
plied from  the  allegation  that  the  defend- 
ant, by  meaus  of  the  false  reprewntatlons, 
obtained  the  goods  or  money.  7  Amer.  A 
Eng.  Enc.  Law,  771,  note.  As  the  Indict- 
ment in  this  case  contains  such  allegation. 
It  is  not  open  to  the  objection  urged. 

It  Is  next  contended  that  the  court  erred 
In  admitting  the  said  note  In  evidence.  This 
contention  Is  based  upon  the  assumption  that 
the  indictment  charges  the  fhlse  token  or 
writing,  by  means  of  which  defendant  ob- 
tained the  loan;  to  hare  been  a  promissory 
note  for  f37.00,  signed  by  the  defendant,  and 
therefore  error  to  admit  In  evidence  a  prom- 
issory note  of  a  different  amount,  and  signed 
by  other  parties.  Bnt  we  do  not  so  under- 
stand  the  language  of  the  indictment.  It 
is  somewhat  obscure,  and  not  as  clear  as 
legal  papers  ot  this  kind  should  be,  yet  it 
cliargies,  as  we  read  It,  that  the  defendant 
represented  that  a  certam  written  or  printed 
paper,  which  Is  not  further  described,  and 
which  had  upon  it  a  certain  writing  signed  by 
the  defendant,  was  a  good  and  valid  promls- 
aory  note  for  $37.sa  That  Is  to  say,  the  writ- 
ten and  printed  paper  upon  which  the  writing 
signed  by  the  defendant  was  Indorsed  was 
such  a  note,  and  not  that  the  writing  which 
he  rigned  was  of  tbat  character.  This  be- 
ing true,  the  objection  urged  to  the  admis* 
sion  of  this  evidence  upon  the  ground  stated 
was  jwoperly  overruled. 

The  objection  that  the  Indictment  does  not 
sufficiently  describe  the  false  token  alleged 
to  have  been  used  by  the  defendant  should 
bare  been  made  by  demurrer,  and  could  not 
be  raised  for  the  first  time  at  the  trlnl  by  a 
motion  to  dismiss.  Hill's  Code,  §  1330; 
State  T.  Bruce,  5  Or.  68;  State  v.  Doty.  Id. 
493;  People  v.  Swcnson,  49  Cal.  388.  The 
judgment  Is  affirmed. 
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In  re  FISHEIB. 


KOEHLSIR  et  al.  T.  McCAMANT  et  al. 
(Supreme  Conrt  of  Oregon.    Nov.  27,  1893.) 

CUATTBL  MOBTOAOBS — ChANQE  OF  FoSSESSIOH— 
DsaCRIPTION. 

1.  A  mortgaRp  of  a  stock  of  goods  was 
lied  as  soon  as  made,  and  the  mortgagees' 


and  all  moneys  received,  after  payment  -A  r. 
uiixg  expensea,  were  aiqilied  on  the  mrrxi. 
debL    The  mortg^or's  name  on  the 
was  not  erased.    Sad.  that  there  wu  ■  c^<-. 
of  possession,  as  against  snbseqnentlr  in. 
Ing  creditors. 

2.  The  return  of  the  mortcasor's  a»i~ 
to  whom  the  stock  of  mortgaged  e^Mxifl  wa*  - - 
ed  over  by  consent,  showing  tbat  be  soLJ  : 
articles  or  some  luads  than  were  deschtr*: 
the  mortgage,  does  not  show  that  the  dt*- 
tion  is  the  mortgage  was  inadeqoate  as  >,:-. 
stibseqnently  attaching  creditors,  tber«  t>  . 
no  averment  or  proof  that  the  mortgagor  - 
any  goods  otbo-  than  those  described  is  ■_ 
mortgage. 

Appeal  from  circuit'  eonrt,  MdIouh:::. 
county;  Loyal  B.  Steams,  Judges 

In  the  mattv  of  the  assljnunait  of  B.  ^ 
Fisher,  on  insolvent,  petition  try  Kofhlr- . 
Chase,  mortgagees,  against  Wallace  iScC-  ■- 
ant  and  J.  H.  Bobbing  atta<^Ins  creditm  - 
bare  the  mortgage  declared  first  1]«  <x 
proceeds  in  the  hands  of  the  asrignet  r>- 
cree  for  petitioners.  Respfmdeiits  ^vi-— 
Affirmed.  ' 

The  other  facts  fully  appear  in  the  fc^^ 
Ing  atatnnent  Xty  IX>RD,  C  J.: 

The  object  of  this  proceeding  Is  to  'Ir  ■-- 
mine  the  order  In  which  the  prooe^ 
the  sale  of  certain  propertj',  made  nsdo- 
asslgnment  for  the  benefit  of  oeditors, 
be  distributed.  The  facts.  In  substanN.  _* 
That  on  the  28tfa  day  of  May,  1S91.  K  7 
Fisher,  a  music  dealer  of  Fiortland,  beic*  ' 
debted  to  Koehler  &  Chaae,  mn^  lif  > 
In  San  Francisco,  made  a  iMtmiissorT  d  ' 
payable  to  their  wdor  on  d«nand,  aaJ  ' 
secure  the  payment  of  the  same,  esKi  • 
and  dellTo^  a  chattel  mortgage  oc  ' 
stoclt  of  goods  In  his  store,  which  w 
mediately  filed  In  the  proper  office;  ami  ti.' 
MIUo-  &  Harper,  as  the  asrenta  of 'S^-' 
&  Chase  in  these  transactiona,  on  tlie  a-- 
day  took  possesslim  of  It,  and  put  Ur.  • 
S.  Geary  In  charge  of  the  store  and 
stodc  'of  goods.   That  oo  the  1st  di;  i 
June,  1S&1,  the  said  B.  W.  Fisher 
the  ordw  of  Wallace  McGamant  a  dec-'  , 
promissory  note  for  ,the  snm  of  -'* 
which,  on  the  second  day  thereafter,  ti  - 
gan  an  action,  and  at  the  same  time  f--  \ 
out  a  writ  of  attachment,  and  delivtced 
same  to  the  sheriff  who  attached  Uw  >i- 
stock  of  goods  and  took  it  into  his  poessK--  ' 
That  subsequently,  bnt  on  the  same  dir 
H.  Bobbins  brought  an  action  agaits: 
said  B.  W.  Fisher  on  two  imrmlssory : 
for  $400  and  $300,  respcctfrdy,  fSx--^ 
FIshw  to  hlin,  and  sued  oat  a  writ  o! 
tachment,  under  which  the  sheriff  ar-^  • 
tached  the  same  stoc^  of  goods.  Tbfi 
mediately  thereafter  Koehler  &  Cha5e  [i- ' 
a  copy  of  their  mortgage  in  the  h3s> 
the  sheriff,  with  instructions  to  forvd'* 
That  McOamant  and  Bobbins  each  reon  ' 
judgment  In  his  respective  action,  and  ' 
ly  thereafter  Fisher  made  a  general 


merft  for  the  benefit  of  bis  credltorB.  That 
thereupon  the  parties  entered  Into  a  stipula- 
tion that  the  nsslgnee  should  take  possession 
of  and  sell  the  said  stock  of  goods,  and  re- 
turn the  proceeds  thereof  Into  court,  which 

-.t)clng  done,  the  assignee  reported  to  the 
court  that  he  was  unable  to  determine  the 
order  of  distrlbntion  of  snch  proceeds,  and 
prayed  that  the  (^Imants  should  be  required 
to  come  before  the  conrt,  and  have  their 
priorities  settled  and  determined.  That  up- 
on the  court  so  ordering,  McCamant  and 
Bobbins  answered  separately,  alleging  that 

-  the  mortgage  was  fraudulent  and  void  as 
agaiust  their  respectire  claims;  that  It  cov- 
ered different  property  from  that  sold  by  the 
.assignee;  that  possession  was  not  taken  un- 
der it;  and  that  the  Uens  acquired  by  each 
of  said  attachm»it8  were  the  first  Hens  on 
the  property  sold,  and  entitled  to  be  first 

'  pnld  ont  of  the  proceeds  of  the  sale.  Upon 
Issue  being  Joined,  the  matta*  was  referred 
to  a  referee,  who  found,  in  effect,  that  the 
mortgage  was  valid  and  a  first  Uen  on  the 
property,  which  finding  the  court  sustained, 
and  rendered  a  decree  in  accordance  thwe- 
wlth,  from  which  this  appeal  has  been  taken. 

Wallace  McOomant  and  H.  O.  Flatt,  for 
appellants.   F.  B.  Strong,  tor  respondents. 

LORD.  G.  J.,  (after  stating  the  facts.)  The 
appellants  contend  that  there  was  no  suc^ 
change  In  the  possession  of  the  property  as 
the  law  contemplates,  and,  as  a  consequence, 
that  the  mortgage  was  not  valid  as  to  at- 
taching creditors.  It  is  shown  by  the  evi- 
dence that  Fisher  occupied,  with  his  stock 
>f  goods,  one  side,  and  Miller  &  Harper, 
with  their  stock  of  goods,  the  other  side,  of 
the  same  store  bnilding;  that  Fisher,  as  al- 
ready stated,  gave  to  Koehler  &  Chase  the 
chattel  mortgage  In  question,  prepared  In  the 
common  form,  and  that  the  same  was  Im- 
mediately filed.  Up<m  the  assumption,  prob- 
ibly,  that  the  retention  of  the  stock  of  goods 
3y  the  mortgagor  might  Induce  other  cred- 
.tors  to  raise  some  question  as  to  the  validity 
>f  the  mortgage,  Miller  &  Harper,  as  agents. 
yt  Eoetiler  &,  Chase,  took  possession  of  the 
said  goods,  and  pat  Mr.  Geary  In  charge, 
who  hired  Fisher  to  assist  him,  as  clerk. 
Sew  books  were  opened,  in  which  to  keep 
in  account  of  the  business,  and  all  moneys 
•ecelved  on  sales  (no  credit  being  given) 
were  applied  to  the  Indebtedness  of  Eoehler 
&  Chase,  except  such  amount  as  was  applied 
.a  payment  of  necessary  running  expenses. 
The  stock  was  not  replentebed,  except,  per- 
aaps,  by  the  purchase  of  a  few  strings,  and 
the  receipt  of  some  few  goods  which  had 
been  ordered  prior  to  the  date  of  the  mort- 
i^age.  As  a  business  sign.  Fisher's  name 
was  lettered  on  the  window,  which  was  not 
srased  therefrom  when  he  delivered  the  pos- 
session of  his  stock  of  goods  to  the  agents 
3f  Koehler  &  Chase.  The  fact  that  Fisher 
lerred  as  clo'k  after  Mr.  Geary  was  put  In 
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possession  of  and  assumed  control  over  the 
goods  and  business,  under  these  circnm> 
stances,  is  relied  upoa  to  show  that  there 
was  no  actual  change  of  possession.  Tliere 
are  cases,  without  doubt,  which  hold  that  it 
Is  not  generally  competent  for  a  mortgagee 
to  leave  the  goods  mortgaged  in  the  posses- 
si  ou  of  the  mortgagor  as  his  agent,  or  to 
make  the  derk  of  the  mortgagor  his  agent  to 
sell  them,  without  any  announcement  or  sign 
of  a  diange  of  ownership,  as  the  cases  cited 
by  counsel  indicate:  Steele  v.  Ben  ham,  84 
N.  Y.  634;  Doyle  v.  Stevens,  4  Mich.  87. 
These  cases  consldw  that  possession  under 
such  circumstances  Is  merely  constructive  or 
legal,  and  does  not  import  that  actual  change 
of  possession  which  the  statute  contemplates. 
The  relevancy  of  this  principle  depends  up- 
on the  facts  to  which  It  is  to  be  applied. 
We  may  premise  that  It  Is  not  necessary  that 
the  mortgaged  goods  must  be  delivered  to 
the  mortgagee  in  person,  but  that  delivery 
to  a  third  party  as  his  agent  Is  equally  ef- 
fective as  constituting  an  actual  change  of 
possession.  In  the  case  at  bar,  neither  the 
mortgage  nor  his  da*k  was  left  In  the  pos- 
session of  the  goods  as  agent  for  the  mort- 
gagees, but  a  third  party,  as  their  agent, 
took  possession  of  such  goods,  and  remained 
in  the  continued  possession  of  the  same  until 
ousted  by  the  sheriff  under  the  attachment 
proceedings.  There  Is  a  marked  difference, 
as  Indicating  a  change  In  the  possession  of 
the  pr(q>ert7,  between  a  mortgagee,  or  a 
third  party  as  his  agent,  taking  possession 
of  mortgaged  goods,  and  such  mortgagee 
leaving  the  same  in  the  possession  of  the 
mortgagor  or  his  clerk  as  such  agrat  In 
the  natnre  of  things,  when  there'  has  been 
delivery  of  the  mortgaged  goods,  and  an  ac- 
ceptance of  them  by  a  third  party  as  snch 
agent,  his  possession,  so  long  as  it  continues, 
Is  actual  and  exclusive  for  the  mortgagee. 
Nor  is  It  necessary  that  there  should  be  any 
removal  of  the  goods  to  indicate  such  change 
of  possession;  for  the  taking  of  possession 
and  assuming  control  over  the  property  by 
such  agent  Is  an  outward  act,  or  visible  sign, 
of  an  actual  change  of  possession.  Hence 
the  possession  of  Mr.  Geary  as  agent  of 
Koehler  &  Chase,  was  not  constructive  or 
legal,  but  imported  an  actual  change  of  pos- 
session. This  being  so,  the  mere  fact  that 
the  mortgagor.  Fisher,  was  employed  as 
clerk,  did  not  oust  the  mortgagees  of  their 
possession,  or  operate  to  restore  the  posses- 
sion to  the  mortgagor;  for,  certainly.  If  they 
were  in  possession,  or  Mr.  Geary  as  their 
agent,  the  fact  of  his  employment  is  not  an 
Indicium  of  ownership,  and  does  not  consti- 
tute such  a  concurrent  possession  as  the  law 
condemns.  In  such  case  his  employment  in 
the  capacity  of  a  clerk  indicates  the  changed 
relation  be  occupies  to  the  property.  The 
case  of  Wilcox  v.  Jackson,  7  Colo.  S^,  4  Pac. 
M6,  relied  upon,  is  not  in  conflict  with  this 
principle,  upon  its  face.  There  the  morl- 
gacee,  not  Intendlns  to  devote  bis  time  ^ 


mained  in  possession  and  assumed  control 
OTer  tbe  soods  and  bnainess.  ao  that  Us  ap- 
pearance Indicated  no  change.  If  the  mort- 
gagee himself  had  taken  charge  of  tb»  goods 
and  business,  or  by  some  third  party  as  his 
agent,  the  change  In  the  possession  wonld 
hare  been  visible,  and  accompanied  with  the 
usual  [ndicia  of  ownership,  although  he  might 
employ  a  derk  of  tbe  firm  to  assist  him  In  the 
management  of  the  business.  Bat  hare  Mr. 
Geary  was  openly  placed  In  charge  and  car- 
ried on  the  boslness.  which  he  could  not  do 
without  causing  a  vidble  change  In  the  pos- 
sess ion  of  the  property.  His  appearance  in 
the  store,  and  management  of  the  oonc«n, 
under  such  circumstances,  Indicated  that  the 
goods  had  changed  hands, — that  tbere  was  an 
actual  and  risible  diange  of  titie  possession, 
such  as  would  apprise  the  community  or  the 
creditors  of  the  mortgagor  of  such  change. 
We  do  not  think,  therefore,  tbe  fact  that  tbe 
mortgagor  was  employed  as  clerk  In  the 
store,  notwithstanding  the  omission  to  mue 
his  name  from  the  window,  which  the  evi- 
dence Indicates  was  an  oversight,  can  be 
taken  as  conclusive  evidence  of  fraud,  or 
Justify  us  in  finding  fraud,  when  the  bona 
fldes  of  the  indebtedness  Is  nnquestioned, 
when  the  chattel  mortgage  was  r^ular  in 
form,  and  duly  flled  In  tbe  proper  office  be- 
fore either  appellant  took  any  steps  to  reduce 
his  claim  to  a  Judgmmt,  and  prior  to  BCr. 
McCamant  obtaining  his  note,  and  when  the 
possession  taken  and  maintained  was  open 
nnd  actual,  and.  In  oar  Judgment,  suffldoit 
to  ^ve  notice  to  all  concerned. 

The  next  contenticm  la  that  the  description 
of  the  property  In  the  mortgage  Is  insuffl- 
clent  in  law,  as  against  tbe  attaching  credit- 
ors. This  objection  Is  based  on  tbe  sugges- 
tion that  the  return  of  the  assignee  shows 
that  he  sold  more  articles  of  some  of  the 
Idnds  described  than  tbe  inventory,  specified. 
But  there  Is  no  evidence  to  sustain  such  sug- 
gestion. The  mortgage  undertakes  to  cov« 
all  the  goods  In  the  store,  and  to  enumerate 
them  tn  the  Inventory  attached.  It  may  be 
true  that  there  were  some  artldes  of  the 
stock  omitted  by  mistake  from  the  Inven- 
tory, and  to  that  extent,  If  we  assume  the 
return  to  be  correct  and  to  difter  from  such 
Inveutory,  there  would  be  a  diSGr^Mincy  be- 
tween the  return  and  the  articles  mentioned 
tn  such  Inrentwy.  But.  If  Ibis  were  so  In 
fact,  there  is  no  evidence  of  11  The  mort- 
gagees took  possession  of  the  store  and  the 
goods  ccmtained  tbweln,  which  tiie  mortgage 
purports  to  covor.  and  to  describe  1^  &xn- 
meration  all  the  various  articles.  The  as- 
signee sold  the  stock,  and  returned  the  pro- 
ceeds Into  court  for  distribution.  The  evi- 
dence shows  that  the  stock  of  goods  he  sold 
IS  13ie  stock  mortgaged.  There  Is  no  evi- 
dence to  show  there  was  any  discrepancy,  or 
that  the  mortgagee  had  any  other  goods  In 
the  store  than  those  specified  In  tbe  mort- 


snbmitted  In  evidence,  and  Bhowti  toU . 
reet   Without  such  showing,  we  am  : 
sume  his  inventory  Is  abecdot^  tsxrvr. 
consider  it  fw  the  purposes  soggesii^ : 
Is  as  liable  to  make  mlstato  as  nn 
parties  who  made  the  tamatar  atari*-, 
the  chattel  mcHtgage.  Tbe  neeodtf . 
tot«,  for  the  imof  of  the  tkcti  npn 
the  Buggestion  Is  bssed,  li  too  obrte :: 
any  fnrth^  commoat   Tliete  It  united 
nor  is  there  any  claim,  that  Ftahtr  hid 
er  property  than  tbe  goods  In  thettoniL 
In  controversy.   We  emdode;  thorfoRi: 
the  goods  described  In  the  mortcace lui^ 
same  stofft  of  goods  irtildi  tbe  iar.p>i 
t0(*  possession  of.  and  wtddi  tlu  ue^ 
stdd.   From  these  views  It  nidisitaiai 
decree  most  be  affirmed. 


BBIDAL  VBIL  LUMBBEINGCO.t.10?- 
SON. 

(Supreme  Coort  of  Oregon.  Dee.  U, 

Affsal— Sumcia:iOT  or  NoTici-BEni«-^l'i 
SBST  DovAix—Dsnssn. 

1.  Under  Hiirs  Code,  t  SSI,  proi1£af  3. 
when  a  ntotioo  specifiea  1^  mno^  *i' ' ' 
sonable  certainty,  the  BpecifieitioDi  cf/*: 
OQ  notice  of  appeal,  need  only  disciivss:  i 
particnlar  ruling  of  which  a  reficv 

a  spedflcation  of  error  in  saA  notice  ii'  -i 
court  erred  in  snst^niog  ia  put  pbin'-if' 
don  to  strike  oat  portions  of  tbe  aiuvet. :  | 
making  an  <nder  striking  out  a  portin  t-  f ' 
answM*,  snffidently  shows  what  mtuii  t 
der  are  referred  to^  where  it  aweanfre-  ' 
record  that  the  motion  designated  the  pi.".  ■ 
parts  of  the  answer  which  it  attadal.  i:^ 
the  court  made  an  curder  itrikiu  ou 

2.  Under  HIU's  Code,  f  ^  pror^;,  i 
defendant  In  an  action  to  condeuu  U:-  - ' 
set  forth  any  legal  defense  to  the  ippi^T';  ' 
of  such  land,  and  also  allQce  tbe  nlc  ' ' 
land  and  the  damage  from  me  appcopii:  - 1 
owner  may  dear  ptaintifTa  tiAt  to  hp  " 
the  land,  and  uso  set  up  a  daim  fv^-' 

Appeal  from  olreait  oonrt»  UnltBmtk  ^s 
ty;  H.  Huriey,  JvnAge. 

Action  by  tbe  Bridal  TeD  Unberiv  :'^ 
pany  against  D.  S.  JoliiiauL  no?  ^ 
Judgment  for  plain  tiff,  aad  defendi:^ ! 
peals.  Reversed. 

James  F.  &  E.  B.  Watson,  ft* 
Bronaugh,  McArfiiar.  Faiba  & 
for  respondent 

MOOBB,  J.  TtklalsanaetJoBtoiRf^ 
ate  the  right  of  way  for  pUlndfff  r--  ^ 
acron  the  defendant's  land  Tbe  ' 
allvattons  of  the  oomplatait,  bToiir 
fills  appeal.  In  sabstance.  are  tbu  t^H 
tifl  la  a  oorpwatlon  wganlsed  if^^^. 
poa^  among  other  thhigs,  of  catrri 
and  operating  a'  ralhroad  In  tliij  f^-' 
tween  given  terminal  ptrints;  tliat  n  ^ 
essary  and  ««vaklait  that  a  tnet 
In  width  on  each  aide  of  die  ^'^  fil 
said  railroad,  as  surv^ed  io«»  "  - 
antf  s  land,  be  appropriated.  Ik  ' 


ATlng  denied  these  aBegatlonB,  the  portton 
hereof  oraitaliiliig  anch  doiials  was,  nptm 
Qotlon  of  fbe  plaintiff,  stricken  oat  by  the 
oort,  and,  a  jnry  tdal  being  had  ttpon  the 
emalning  tesnea,  a  Terdlct  vaa  returned, 
.Xing  the  oompaaatlon  at  1200,  whlidi 
'  mount  having  been  paid  Into  court,  a  Jndg- 
aent  for  the  appropriation  of  said  land  vaa 
eada^  from  which  the  defendant  appeals, 
nd  assigns  in  his  notice  thereof  the  follow- 
as  grounds  of  error:  (1)  "That  the  court 
rred,  In  that  It  sustained  In  part  Oie  motion 
-  f  the  plaintiff  to  strike  out  portions  of  the 
■  nawer;"  ^  '*the  court  ored  In  that  It 
aade  Its  ordCT^  striking  otit  a  portion  of  the 
nswer  of  the  defendant" 

The  plaintiff  contends  that  these  assign- 
-lents  of  error  are  too  general,  and  do  not 
Icorly  point  out  the  part  of  the  answer 
tricken  out  SecUon  537.  Hill's  Oode,  pro- 
Ides  that,  when  an  appeal  is  taken  from  a 
'udgment  at  law,  the  notice  shall  specify 
he  grounds  of  error  apon  which  the  appel- 
int  Intends  to  wlHi  reasonable  oer- 
alnt7;  but,  when  a  motion  or  demurrer 
.pedfles  the  grounds  upon  which  It  is  predl- 
ated,  It  is  on]^  necessary  that  the  speclflcsr 
loos  of  errcNT  should  dlstlngidah  with  dear- 
.esa  and  certainty  the  particular  ruling  of 
fhlch  a  review  Is  sought  ElUott,  App. 
*roe  U  336,  337.  The  record  shows  that 
he  motion  clearly  designated  the  particular 
arts  of  the  answer  which  It  assailed,  and 
be  grounds  npon  which  It  was  based;  ttiat 
he  court  sustained  the  vrtiole  of  said  motI<m, 
nd  made  an  ordo-  striking  oot  the  portion 
f  the  answer  to  which  It  was  directed;  and 
.ence  the  first  spedflcatlon  of  errw  In  the 
otice  of  appeal,  while  it  clearly  points  out 
he  motlcm,  does  not  correctly  .describe  the 
rror  sotight  to  be  reviewed.  The  second 
peclflcatlon,  howew,  distinguishes  the  par- 
icolar  ruling  complained  of  with  clearness 
nd  cCTtalnty,  and,  although  one  assl^nimeut 
annot  aid  another,  tested  by  the  foregoing 
ale  they  are  sufficient  to  show  to  tne  ad- 
erse  party,  as  well  as  to  the  court,  what 
motion  and  order  were  referred  to  by  the 
ppellant  No  exceptions  are  required  to  be 
aken  or  allowed  to  any  decision  upon  a 
latter  of  law,  when  it  is  entered  in  the 
Dumal,  or  made  wholly  upon  matters  In 
/rltlng  and  on  file  in  the  court,  (Hill's  Code, 

233;)  and  when  an  appeal  rests  npon  the 
ecord,  and  not  upon  a  bill  of  exceptions,  If 
ae  notice  designates  with  reasonable  cer- 
ainty  the  decision  complained  of,  it  Is  the 
uty  of  the  appellate  tribunal  to  review  the 
roceedlngs.  When  a  bill  of  exceptions  is 
equired  to  present  the  errors  complained  of, 
inch  greater  care  la  necessary  In  speclfy- 
jg  snch  errors  in  flie  notice  of  appeal,  upon 
be  theory  that  the  respondent  Is  not  pre- 
umed  to  take  notice  of  any  decision  upon 
lattora  of  law  not  entered  In  the  Joimiai, 
r  when  made  upon  matters  not  In  writing. 
Jo  blU  of  exceptions  appears  In  the  record 
f  this  cause,  but  Inasmuch  as  the  dedslon 


was  made  wholly  iqton  matters  bi  writing 
filed  In  the  court  below,  and  sufficiently  des- 
ignated in  tile  notice  of  appeal,  this  court 
Will  examine  tbe  spedficatians  of  error  ap- 
pearing in  said  notice. 

Section  45,  tit.  3.  c.  7.  p.  084,  of  the  Gen- 
eral Laws  of  Oregon,  as  compiled  1^  Mat- 
thew P.  Deady  and.  Lafayette  Ijane,  provided, 
as  originally  enacted,  that  in  actions  for  the 
ai^r(^rlatlon  of  land  the  owner  might  set 
forth  in  his  answer  any  legal  defense  to  the 
appropriation  of  such  land,  or  any  ptx-tlon 
Oiereof,  (ht,  omitting  such  defense,  might 
SY&e  iba  true  value  of  the  land  in  qoestlon, 
or  the  damages  resulting  from  the  apiwo- 
IHlatltm  thraeo^  or  boUL  Under  this  sec- 
tion»  it  was  held  that  a  defendant  in  such 
case  could  not  unite  these  defenses.  Rail- 
road Go.  T.  Wait,  3  Or.  ffL  This  section, 
however,  was  on  October  28^  1882,  amended 
by  the  legislative  assemUy;  and  It  now 
provides  that  the  defendant  In  his  answer, 
may  set  forth  any  1^^  defense  he  may 
have  to  the  approtnlation  of  such  lands,  or 
any  portion  thereof,  and  may  also  allege  the 
true  value  of  the  lands,  and  the  damages 
resnltli^  from  the  appropriation,  mil's 
Code,  I  8263.  Tinder  this  section,  as  thus 
amended,  a  landownv  has  a  right  to  Inter- 
pose any  legal  defense,  coupled  with  a  chUm 
tor  the  damages  that  he  might  snstaln  by 
reason  of  the  appropriation.  Without  this 
statute  npon  the  subject  the  court  might 
properly  hold  that  an  answer  in  the  nature 
of  a  plea  in  abatement  could  not  be  Joined 
with  an.  answer  to  tb»  merits.  Hopwood 
T.  Patterson,  2  Or.  49;  Ballroad  Oo.  t.  Scog- 
gln,  3  Or.  161;  Derkeny  t.  Belflls,  4  Or. 
2S8. 

Section  18,  art  1,  of  the  constitution  pro- 
vides that  private  property  shall  not  be  taken 
for  public  use  without  Just  compensation  hav- 
ing first  been  assessed  and  tendered.  "This 
Is  equivalent  to  saying  It  shall  not  be  taken 
toe  private  use,  even  though  just  compf-nsa- 
tlon  be  made."  Ltunbering  Oo.  v.  Urquhart, 
16  Or.  69,  19  Pac.  78.  The  state,  by  virtue 
of  its  sovereignty,  possesses  the  right  to  take 
the  property  of  the  citizen  for  the  good  of 
the  public;  and,  while  It  may  not  delegate 
the  power  to  exercise  this  sovereign  right 
It  may,  by  Its  legislature,  select  Hi,'euts  to 
take  private  property,  subject  only  to  the 
Umltatioos  contained  In  the  constitution. 
Lewis,  Em.  Dom.  S  242.  Section  3240,  Hill's 
Code,  provides  that  a  corporation  organized 
for  the  construction  of  any  railway  may 
appropriate  so  mucb  of  any  land  lying  be- 
tween Its  termini  as  may  be  necessary  for 
cuttings,  emt>ankments,  and  for  the  proper 
construction,  security,  and  convenient  opera- 
tion of  Its  line  of  road.  This  appoints  any 
corporation  organized  for  the  construction  of 
a  railway  the  agent  of  the  state,  and  author- 
izes it  to  appropriate  the  necessary  land  for 
the  successful  operation  of  its  line  of  road. 
The  plalutlS  alluij'es  that  it  was  incorporated 
for  this  purpose,  and  thus  became  the  agent 
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and  It  was  error  In  the  court  to  rtrlke  It 
from  the  answer,  t<x  which  reason  the  ludg- 
ment  is  reversed,  and  a  new  trial  ordered. 


STATB  u  Td.  MILLER  t.  BARBBB,  Secrv- 
tar7  of  SUte.1 

(Sapreme  Court  of  Wjominc    Dec  1.  1893.) 

OoTERyoB— OrrictAL  Act— APFonmiiHT  or  Fish 
Commission  eb—Secrbtakt  or  St4TB— Dctibs— 
AvriziNo  Sbal  to  ComatuoH  —  Dibcrbtion— 
Mandamcs. 

1.  Under  Laws  1880-01.  e.  80,  I  8.  proTid- 
ing  that  the  Becretarr  of  state  shall  affix  the 
state  seal  to  "and  coantersi^  all  commissiona 
and  other  oflScial  acta  required  by  law  to  be 
Issued  or  done  by  the  goverDor,  his  approval  or 
disaivi'oval  of  acts  of  the  legislature  excepted, 
and  all  other  instruments  when  required  or  au- 
thorized by  the  goTemor,"  such  duty  extends  to 
all  cases  in  which  the  law  requires  Ihe  offidal 
act  of  the  goTemor  to  be  evidenced  by  some 
written  instrnment  subscribed  by  him. 

2.  The  aM>ointnient  by  the  governor  of  a 
perMm  to  the  office  of  fish  commissioner  is  such 
an  offldal  act  as  the  law  requires  to  be  evi- 
denced by  a  written  Instrnment  executed  by 
him. 

5.  Bnch  statute  Is  mandatory,  and  the  sec- 
retary of  state  has  no  right  to  refuse  to  affix 
such  seal  to  and  countersign  a  commission  La- 
sued  by  the  govenior  to  a  person  appointed  by 
him  to  the  office  of  fish  commissioner  because, 
in  his  Judgment,  the  governor  had  no  authority 
to  make  the  appointment. 

4.  A  writ  of  mandamus  to  compel  the  seC' 
retary  of  state  to  affix  such  seal  to  and  counter- 
si^  such  commission  will  not  be  denied  because 
the  commission  would  confer  on  the  person  ap- 
pointed to  snch  office  no  actual  ri^t  thereto, 
and  therefore  the  writ  would  require  the  secre- 
tary to  do  a  useless  thing. 

6.  Where  it  appears  that  It  will  depend  on 
the  future  action  of  the  incumbent  of  such  office 
as  to  whether  or  not  the  commission  Issued  by 
the  governor  will  give  the  appointee  a  good  title 
to  toe  office,  it  does  not  clearly  appear  that 
the  writ,  if  issued,  will  require  such  secretarr 
to  do  a  useless  thing,  though  there  was  no  va- 
cancy in  Buch  office,  and  the  governor  had  no 
right  to  make  the  appointment  at  the  time,  as 
claimed  by  the  secretary  of  state. 

Petition  by  the  state  of  Wyoming,  <Mi  the 
relation  of  Louis  Miller,  few  a  writ  of  man- 
damus directed  to  Amos  W.  Barber,  as  sec- 
retary of  state  for  the  state  of  Wyominf-,  to 
compel  him  to  comiterslgn  and  affix  the  great 
seal  of  the  state  to  a  commission  issued  to 
relator  by  the  goTemw  of  such  state,  eviden- 
cing hla  appointmoit  to  the  office  of  fish  com- 
missioner. Writ  granted. 

A.  G.  Oampbell,  fbr  relator.  Oharles  N. 
Potter,  Atfy.  Gen.,  and  Looey  ft  Tan  Devaiip 
tar,  for  respondent 

OLARK,  3.  This  Is  an  original  proceeding 
In  mandamus,  commenced  In  this  oourt,  un- 
der the  provl8t(His  artlde  6, 1 3,  of  tiie  con- 
stitution,  conferring  original  jnrlsdictioa  up- 
on this  court  In  cases  of  mandamus,  as  to  all 
state  officers.  The  rdator,  In  his  petition, 
snibstantinlly  sets  up  tba  A^wlng  tacts: 
33ut  iw  Is,  and  for  BMH»  fliuk  two  Twn  ta*t 

'  lUhsartag  pending. 


ximi.  rwpuuueui  is  uie  omy-qmuiQ«  k 

tary  of  state  of  the  state  of  W7«Di3;^ 
That  It  Is  th6  duty  of  the  said  woearj : 
state  to  affix  the  great  seal  of  tbe  ntti  i:. 
to  countersign  all  commiSBions  and 
fldal  acts  required  by  law  to  be 
done  by  the  governor  of  the  state.  (4f  TL 
on  the  9th  day  of  February,  1893,  die  f 
or  of  the  state  duly  nominated  to  tbe 
of  the  state  tbe  relator  to  the  oSIn  c'  : 
oommissioner  for  the  state  of  Wfuii 
which  n(»nination  was  duly  reodredt^t 
senate,  and  said  senate  tiiereafter,  x  :■ 
18th  day  of  Febnmry,  1893,  adjomt-i  •  - 
die  wlttraut  either  consenting  to  or  diaper - 
lug,  or  in  any  manner  acting  upon,  aidbi 
nation.  (5)  Hut  thereafter,  on  the  iTi: . 
of  Mnrdi,  1883,  tbe  le^latore  not  b^^  ; 
session,  the  governor  of  this  state  did 
apftoint  and  commission  relator  u  Ibb 
mlssloner  of  the  state  of  Wyoming,  oi  ~. 
transmit  said  ai^lntment  and  tmii''  ■ 
to  the  said  secretary  of  state,  witli  ti.- 
quest  that  he  oountersign  the  same,  ud  £ 
thereto  the  great  seal  of  tbe  state;  t&rv 
said  secretary  did  refuse  to  so  tm'"^'- 
and  affix  the  said  seal,  and  retained  sul^^ 
mission  and  appointment  to  the  sliI  >" 
emor  without  having  affixed  theren  i 
seal,  or  countersigned  tbe  same,  (ji  ^ 
by  reason  of  such  refusal,  relator  iJ  i^:  ■ 
of  the  fees  and  emoluments  of  the  ofi>- 
that  he  Is  entitled  to  speedy  rellet  tt. 
Is  entirely  without  rell^  tmlcss  It  be  sSx.- 
by  this  court.  (7)  "Hiat  Gostave  • 
now  exercising  Uie  duties  and  re«iT'-' 
emoluments  of  sold  office,  wherefore,  ite;'- 
for  the  writ  of  mandamus. 

To  this  petition  the  respondent  filed  ■ 
Bwer,  in  which  he  admits  all  tiie  s'xei 
of  the  petition,  excepting  only  titose  i 
in  the  sixth  paragraph,  as  abore  ih  '■  '■ 
which  he  denies,  and  further  sets  fv±  ~ 
d^eiue  herein:  (1)  lliat  on  tbe  S4th  t-: 
January,  1891,  the  governor  of  tills  itit- 
and  with  the  advice  and  awsente^te^ 
ate,  duly  and  regularly  awwlnted  ind  • 
missioned  Qustare  Schnitger  llati  tsxssi'^  - 
w  of  the  state  of  Wyoming  tai  i 
two  years  thweaftar,  and  until  bis 
should  have  been  duly  appointed  ^-V 
fled;  that  thereafter  the  said  Sctiiiii»:  •« 
qualified,  and  entered  upon  Uie  dotie^ 
office,  and  ever  since  has  be«t,  ud  ^ 
exercising  and  discharging  the  si::  9 
That  at  the  time  tbe  relator  wu  appi:-'  < 
said  office,  to  trtt,  March  17.  iSXi  C^'' 
Stdmitger  was  the  lawful  Incamben: 
Oiat  there  was  men  no  vacancy  in  die 
and  hence  tiie  governor  of  tbe  staiedil  i 
tiien  bave  power  or  authority  to  ipt^ 
oommlssiini  relator  thereto,  nor  wu  ti-'  - 
required  or  authorised  by  law  to  otitf  ^ 
a^ralntmeDt,  or  to  issue  any  '^^ 
alon.   ^  That  defendant,  ai  ttaec- 
MatSb  la  aot  MQiAMa  IV  Iftv   ifls  AtF* 


al  of  tlie  state  or  countersign  any  commls- 
)n  issued  by  the  governor  of  the  state,  nn- 
}s  sucb  commiBsloa  is  required  or  author- 
?d  by  law  to  be  Issued  by  the  soTcmor. 
I  That  relator  baa  not  been  ai^inted  to 
e  office  by  the  governor,  with  the  advice  or 
Dsent  of  the  s^ate;  that  he  has  not  been 
pointed  to  fill  any  vacancy  occurring  or 
IstiDg  in  the  office,  and  is  not  entitled  there- 
(5)  That  should  the  commission  to  re- 
or  be  sealed  and  conntersigned,  as  prayed 
',  the  same  would  not  authorize  him  to 
alify  as  such  officer,  or  give  him  any  rlg^t 
title  to  the  said  office. 

["o  this  answer,  relator  demurred  generally, 
d  upon  these  pleadings,  the  petition,  an- 
er,  and  demurro*,  the  cause  was  submit- 
I  to  the  court. 

?be  first  question  which  meets  us  In  the 
isideratlon  of  this  cause  may  be  thus 
ted:  Is  the  secretary  of  state,  under  the 
istltution  and  laws  of  the  state  of  Wyo- 
ag,  a  mere  ministerial  officer,  as  regards 

•  countersigning  and  sealing  by  him  of 
official  acts  and  instnunents  of  the  gov- 

lor  of  the  state,  when  such  acts  are  pre- 
I  ted  to  him,  and  he  is  requested  by  the 
emor  to  countersign  the  same,  and  affix 

•  great  seal  of  the  state  thereto?  Or  Is 
under  the  constitution  and  laws  of  the 

te.  vested  with  discretionary  and  super- 
Dry  power,  which  enables  him,  before  ex- 
tinj^  the  functions  Imposed  by  law  upon 
1  In  this  particular,  to  Judge  for  himself 
ether  such  official  acts  or  Instruments  as 
d  bis  authentication  are  constitutional  or 
lonstitutionali  legal  or  illegal,  and  to  affix 
withhold  from  such  acts  or  Instruments, 
bis  option,  according  to  his  discretion, 
official  signature,  and  the  impress  of  the 
at  seal  of  the  state? 

1  our  opinion,  the  duty  of  the  secretary 
state  with  respect  to  conterslgning  and 
King  the  great  seal  of  the  state  to  the 
imlsslons,  official  acts,  and  other  Instm- 
its  issued  or  done  by  the  govmior  are 
ply  and  merely  ministerial,  and  -he  has 
power  or  authority  to  legally  go  behind 
le  acts  issued  or  done  by  the  governor  in 

form,  and  examine  Into  the  facts  upon 
ch  the  executive  action  •was  predicated, 
pter  95,  Laws  1890-91,  defines  tbe  duties 
tecretary  of  state,  and  section  8  thereof 
IB  follows:  "Sec  8.  He  shall  affix  the 
it  seal  of  tbe  state  to  and  coontersign  all 
missions  and  other  official  acts  required 
aw  to  be  issued  or  done  by  tbe  governor, 
approval  or  disapproval  of  the  acts  of 
legislature  excepted,  and  all  other  Instru- 
ts  when  required  or  authorized  by  the 
•rnor."  We  have  no  doubt  that  the  ap- 
tment  of  tbe  relator  to  the  office  of  fish 
mlBsloner,  as  set  forth  in  the  pleadings 
,  was  an  official  act  on  the  part  of  the 
irnor,  and  such  an  official  act  as  the  law 
Ired  to  be  evidenced  by  a  vrrltten  In- 
ment  executed  by  him.   People  v.  Mui^ 

70  N.  T.  521.    We  do  not  think  that. 


by  any  fair  construction,  it  can  be  held  that 
the  section  quoted  means  that  the  secretary 
shall  be  limited  In  hla  duty  in  this  respect 
to  those  official  acts,  only,  which  are  express- 
ly authorized  by  law  to  be  Issued  or  done  by 
tbe  governor,  hut,  on  the  contrary,  that,  In 
all  cases  In  which  the  law  requires  that  the 
official  act  of  the  governor  shall  be  evidenced 
by  some  written  Instrument  to  be  subscribed 
by  him.  It  Is  then  the  duty  of  the  secretary 
of  state  to  countersign  and  affix  the  great 
seal  of  the  state  thereto,  when  requested  so 
to  do  by  the  governor.  The  language  of  the 
act  is  Imperative.  It  does  not  simply  au- 
thorize the  secretary  to  countersign  and  seal 
the  Instrument  It  positively  commands  him 
to  do  sa  "He  shall,"  Is  the  command;  not, 
"He  may,  if.  In  his  Judgment,  it  Is  proper." 
The  object  of  the  statute  Is  apparent  The 
great  seal  of  the  state,  bearing  a  device  pre- 
scribed by  law.  Impressed  upon  a  written 
instrument  bearing  the  purported  signature  of 
the  governor  of  the  state,  proves,  in  perhaps 
the  best  possible  way,  that  the  signature  Is 
genuine,  and  that  the  Instrument  Is  an  offi- 
cial act  of  tbe  governor.  This  is  the  only 
object  and  purpose  of  the  requirement  Aft- 
er the  countersigning  and  sealing  by  tb.e 
secretary,  it  Is  still  the  official  act  of  the 
governor,  and  of  him  alone,  and  In  no  de- 
gree whatever  is  It  the  act  of  the  secretary. 
It  Is  wholly  and  entirely  immaterial  whether 
the  secretary  approves  or  disapproves  the 
act  Whether  he  assents  to  U  or  dissents 
from  It,  it  is  none  of  his  concern.  The  gov- 
ernor Is  the  responsible  party,  and  he  alone 
Is  responsible  for  his  offidal  acts  In  matters 
of  this  kind.  Being  tbe  responsible  party,  and, 
by  virtue  of  article  4,  {  1,  of  the  constitution 
of  this  state,  having  the  executive  power 
vested  In  hlm,p  and  in  him  alone,  and  being 
authorized  by  tbe  act  creating  the  office  of 
fish  commissioner  to  fill  vacandes  In  that 
office,  (Laws  1890-01,  c  69,  S  1.)  and  being 
expressly  authorized  by  the  statute  (section 
47,  c.  80,  Laws  1890)  to  determine  when  a 
vacancy  exists  in  an  office  which  be  has  the 
power  to  fill  by  appointment,  it  follows  that 
In  all  such  cases  he  must  determine  for  him- 
self, at  least  so  far  as  the  executive  depart- 
ment is  concerned,  from  information  com- 
municated to  him,  when  appointments  be- 
come necessary,  and  he  is  under  no  legal  ob- 
ligation to  communicate,  either  to  the  secre- 
tary of  state  or  to  any  one  else,  upon  what  In- 
formation he  acts.  State  v.  Wrotnowski,  17 
La.  Ann.  156,  161;  State  v.  Harrison,  113 
Ind.  434.  16  N.  B.  3&4;  Hill  v.  State,  1  Ala. 
661.  In  short,  he  Is  the  governor  of  the  state, 
placed  In  his  position  by  the  people  of  the 
state,  and  authorized  by  the  constitution  and 
laws  of  the  state  to  perform  certain  acts; 
and  acting,  as  he  does,  under  the  sanction  of 
a  solemn  oath,  his  official  acts  are  entitled  to 
the  respect  of  every  one,  because  they  are 
the  acts  of  the  proper  department,  and,  pri- 
ma facie,  are  presumed  to  be  within  the 
power  and  authority  conferred  upon  blm  by 
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law.  Hin  T.  State,  State  t.  HanlMMi,  and 
State  T.  WrotuowBkl,  8U{«a. 

It  does  not  follow  from  what  haa  been 
said  that  the  commission,  whrai  countersigned 
and  Impressed  with  the  great  seal  of  the 
state  by  tl^  secretary  of  state,  will  entitle  or 
authorize  the  relator  to  onst  the  Incnmbokt 
of  the  ofOBO.  What  the  effect  of  the  commis- 
sion may  be  upon  the  respectlTe  rights  of 
the  r^tOT  and  the  incumbent  Is  a  question 
which  can  be  better  determined  in  a  con- 
trovert between  them;  and  In  this  esse  we 
express  no  opinion  whatever  concerning  that 
question,  further  than  to  si^  this:  that  In 
such  proceeding  between  relator  and  the  In- 
cumbent the  questl<m  of  the  right  and  an* 
thorlty  of  the  gOTemor  to  make  the  app(4nt- 
moit  wUl  be  a  Judtelal  question  and,  as  we 
now  think,  not  concluded  by  the  ex  parte  de- 
termination of  the  goremor,  npm  which  the 
commission  was  issued. 

But  it  Is  urged  upon  ns  that  Inasmuch  as 
the  rdatw  Is  not  entlfled  to  a  writ  of  man- 
damus, unless  be  shows  a  clear  legal  right 
thereto,  the  qnestkm  of  his  right  undw  the 
commission  is  fairly  before  the  court  on  the 
&cto  pleaded,  and  w«  must  determine  the 
law  upon  those  fiacts  before  we  can  say 
that  the  relatw  has  "a  dear  legal  rle^t"  to 
the  writ,  because,  if,  upon  the  facte  pleaded 
lu  the  answer,  It  Is  clear  that  the  commla- 
^n  confers  no  actual  right  to  the  office  up- 
on the  rdator,  the  writ  will  require  the  re- 
spondent to  do  a  rain  and  useless  act,  which 
the  law  never  requires.  The  following  con- 
siderations are.  In  our  opinion,  a  complete 
answer  to  this  line  of  reasoning.  Admit- 
ting, for  the  purpose  of  this  question,  the 
claim  of  counsel  for  respondent,  that,  under 
the  facte  demurred  to,  the  action  of  the  gov- 
'emor  was  wholly  without  authority  of  law, 
It  does  not  follow  that  the  secretary  was  at 
all  Justified  in  withholding  his  signature  and 
seal  from  the  commission,  when  presented 
to  htm,  and  request  therefor  made  upon  him 
by  the  governor.  If  such  a  conclusion  should 
follow,  it  would  be  tantamount  to  declaring 
the  law  to  be  that  the  secretary  might  ex- 
ercise his  discretion  In  this  case,  and  as  in 
this  case,  so  in  every  other  case;  and  in 
our  opinion  the  strongest  possible  grounds  of 
public  policy  demand  that  such  shall  not  be 
the  rule.  As  was  said  by  the  supreme  court 
of  Louisiana  in  the  case  of  State  v.  Wrot- 
nowskl,  supra,— a  case  almost  identical  with 
this:  "Were  this  right  of  supervision,  which 
is  almost  equivalent  to  a  veto  power.  In  the 
secretary  of  etate,  as  it  Is  so'lously  ccmtend- 
ed  it  Is,  It  would  Indeed  produce  startling 
consequences.  The  secretary  of  state  could 
paralyze  at  will  constitutional  appointmenta 
made  by  the  executive.  He,  and  not  the 
governed,  would  control  appointments,  or 
nullify  them."  Again,  in  this  case,  as  in  the 
Wrotnowsid  Case  cited,  erery  fact  stated  in 
reqtondent'e  answer  may  be  true,  as  we  as- 
sume it  is>  and  still  there  may  be  coudl- 
Horn  existing  which  would  have  Justified  the 


governor  in  issidng  the  comndsslim:  tai. 
such  being  the  case,  the  presamptloii  of  > 
gality  which  flows  trom  the  pecforxnaase  of 
an  i^Bcial  act  dme  1^  the  bisbeBt  eiecinirt 
ofRcer  of  the  state  stm  obtains,  ud  la  ttj 
proceeding  the  court  win  not  so  bdilnd  xtt 
commission  to  inquire  into  tbe  evldaa  n 
which  it  was  Issued.  State  v.  WrociiontL 
supra.  Nor  does  it  <flearly  appear  that  tk 
writ.  If  Issued,  would  require  tbe  respcmWT 
to  do  a  vain  and  usdess  act,  even  adntv 
ting  all  the  claims  of  coansd  for  reaposi- 
ent  as  to  the  legal  coodnaimi  to  be  drm 
from  the  facte  pleaded  by  him,  tor  with  skI 
admission  it  wUl  still  depend  upon  tb- 
future  action  of  the  present  Incumbent  d 
the  office,  as  to  whether  or  not  the  comnli- 
slon  would  give  relator  a  good  title  to  lbs 
office.  If  r^tor  should,  with  such  oommii- 
aion,  enter  upon  the  <^ce,  and  retain  pot- 
session  thereof  without  objection  on  the  put 
of  the  present  lncuml>ent,  even  under  tte 
law  as  it  Is  claimed  to  be  by  respondeat 
he  (the  relator)  would  not  ouly  be  de  tuco 
fish  commissioner,  but  as  well  the  de  Jee 
oommlsslons.    State  v.  Jones^  19  Ind.  St. 

Upon  the  argument  and  in  briefs  ot  cora- 
sel,  the  case  o£  People  v.  Forqua-,  Sitm. 
loi,  was  strongly  mrged  up<m  us  as  a  cue 
identical  with  this  in  principle,  and  annani- 
dug  a  different  conclusion  to  that  which  m 
have  reached.  We  have  carefully  cooM- 
ered  the  case,  and  are  not  at  all  indined 
to  follow  it  There  are  two  <^»inioiii  ia 
that  case.  In  one  of  the  opinions,  that 
of  Justice  Lockwood,  there  te  a  dicma 
to  the  effect  that  the  secretary  had  tte 
right  to  determine  whethtf  w  not  the  gov- 
ernor, in  Issuing  a  commission,  was  act- 
ing within  the  powers  conferred  npon  Ma 
by  law,  and  hence  might  suq>aDd  Ids  k- 
tion  on  the  request  of  the  governor  to  conn- 
terslgn  and  seal  such  commlasloii  natfl 
that  question  was  determined.  We  deoon- 
Inate  this  declaration  a  dictum  for  this  res- 
son:  The  facts,  as  stated  In  the  cqdnloB  of 
Justice  Smith,  at  page  113,  show  that 
reason  of  the  secretary's  refusal  to  connta-- 
sign  and  seal  the  commission  was  tbe  ftct 
alleged  by  him,  that  A.  F.  Hubbard,  wlw 
Issued  the  commission,  was  not  the  gOTcni- 
or  of  the  state  of  Illinois  at  the  time  the  eoa- 
mission  was  Issued,  but,  on  the  oontrarr. 
one  Edward  Coles  was,  and  fOr  some  time 
prior  to  the  date  of  the  commission  hid 
been,  the  governor  of  said  state,  and  In  tbe 
discharge  of  the  duties  of  his  office  as  me!i 
Under  such  facts,  we  have  no  doubt  that 
the  court  decided  correctly  in  refusing  the- 
mandate;  but  we  have  difficulty  in  findinr 
any  necessity  for  the  expression  of  opiuioa 
as  to  the  discretion  of  the  secretary,  ta  be 
found  in  Justice  Lodtwood's  opinion,  at  psn 
109.  The  language  of  the  opinion  upon  tbe 
point  referred  to  is:  "l^e  secretary  of  sua 
Is  a  constitutional  officer,  as  well  as  tbe  gur- 
emor,  and  Ills  duties  are  pointed  oat  Iqr  lav. 
I  think  he  may  refuse  to  sanctioo  an  mioae 
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tntttmal  or  lUegal  act**  Wbaterrer  may 
Te  been  the  state  of  t3ie  law  of  tbe  atate 

lUlaoli  at  the  time  the  case  mentioned 
ose,  with  respect  to  the  powoa  and  du- 
«  oi  the  aecretary  of  state  In  coanterslgn- 
i  and  sealing  commlsalMU  and  other  of- 
lal  acts  fasned  or  done  by  the  goTemor  of 
it  Btate,  we  are  mtlrely  satisfied  that.  In 
i  state  of  Wyoming,  the  secretary  of  state, 

perfwmlng  ench  acts,  tn  no  way  w hat- 
er compromises  himself.  He  does  not 
inctioQ,"  nor  Is  he  called  on  to  "sanc- 
n,"  the  official  acts  of  the  governor.  In 
y  way  or  degree  whatever,  for  the  aimple 
Lson  that  he  has  no  "sanction"  either  to 
itow  or  to  withhold. 

t  la  the  nnanlmons  opinion  of  this  court 
It  the  secretary  of  state  has  not  shown 
y  valid  and  legal  reason  why  he  should 
t  countersign  and  affix  the  great  seal  of 
I  state  to  the  commission  Issued  by  the 
pernor  of  the  state,  and  appointing  Ix>uls 
Her  fiah  commissioner  of  the  state  of  Wy- 
iag,  and  that  mandamus  la  the  proper 
□edy  to  oblige  him  to  do  his  duty  In  this 
*tlcular.  It  Is  therefore  ordered  and  ad- 
Iged  by  the  court  that  a  p«emptory  writ 
mandamus  be  Issued,  directs  to  the  re- 
'ndent  herein,  requiring  htm  to  do  as  pray- 
f  or  In  relator's  petition,  at  once,  upon  the 
sentatlon  of  the  said  commission  to  him 
that  purpose. 

-BOBSBDGK,  a  J.,  and  OONAWAY,  J., 
cor. 


RCORAN  T.  HINKBti  et  aL  (No.  15,825.) 
premm  Oonrt  of  California.  Dec.  13,  1888.) 
tTOAOBs  —  Wiivsn  or  Redsmptidn'  Riobtb  — 

SBrBlTCHB  TO  Batisft  LfBX  —  AOXIOH  TO  Bs- 

I BM— Pi  N  DINOS  — EVIDBSCE. 

1.  Defendant  in  a  mortgage  forecloBure  snlt 
le  a  compromUe  agreement  with  plaintlif, 
treby  the  latter  agreed  to  accept  a  part  of 

amount  claimed  ff  paid  within  16  months, 

fiurpose  of  the  parties  b^ng  stated  to  be 
e  of  the  mortgaged  premises  after  a  rea- 
ible  time  to  extinguish  the  debt  as  fixed  by 
contract,  and  to  save  expenses  of  fOredosnre 
The  contract  provided  that  the  land  be 
reyed  to  trostees,  and  be  by  them  reconveyed 
case  defendant  paid  plaintiff  within  12 
the;  that  defendant  might  sell  any  part  by 
[ng  the  price  paid  to  plaintiff;  that  after 
Eiud  before  16  months  plaintiff  might  sell 
remainder  at  auction;  that  a  decree  should 
Qtered  for  the  faU  amount  claimed,  and  pro- 
ings  stayed  until  the  expiration  of  the  16 
tbs,  at  the  end  of  which  time  the  trustees 
lid  conTey  the  unsold  land  to  plaintiff,  who 
it  sell  it  under  the  decree,  la  which  case  the 
ement  flxinff  the  amount  due  should  be 
Defendant  conveyed  the  land  to  the  tnis- 
,  and  then  negotiated  a  sale  to  but  de- 
}  in  the  title  delayed  the  closing  of  the  sale 
I  after  the  16  months  during  which  the 
tees  had  power  to  convey  to  a  purchaser, 
it  was  necessary  to  convey  to  luaiDtiff  in 
r  to  give  H.  a  good  title.  Plaintiff,  with 
adant  s  consent,  conveyed  the  land  to  H. 
be  agreed  price.  Hdd.  that  CItiI  Code.  { 
I.  which  provides  that  a!!  contracts  for  the 
?iture  of  property  subject  to  ilea,  in  satis- 
ion  of  a  Ben  secured  thereby,  and  all  con- 


tra ots  In  reatridnt  ct  the  light  «f  redemption 
from  a  lien,  are  J^HA,"  had  no  application  to 
such  transaction. 

2.  The  fact  that  idalntifl  did  not  formally 
cancel  the  indebtedness  against  such  defend- 
ant  did  not  entitle  the  latter's  administratrix 
to  redeem  the  land  from  the  sale  to  H.  when 
it  appeared  that  each  plaintiff  never  asserted 
the  existence  of  any  such  taidebtedness  after 
the  conveyance  of  tne  land  to  It  by  the  trus- 
tees, and  that  it  actually  received  snch  convey- 
ance in  full  satisfaction, 

3.  It  appeared  tliat  defendant  authorized 
the  trustees  to  sell  the  land  at  a  price  named, 
and  "to  pay  commissions"  out  of  me  proceeds. 
They  then  authorized  certain  brolcerB  to  sell, 
and  the  latter  negotiated  a  sale  at  the  price 
named  by  defendant.  On  the  title  being  found 
defective,  defendant  directed  the  trustees  to 
decrease  the  price  agreed  on  throagh  such  bro- 
kers by  the  amount  necessary  to  perfect  the 
title,  which  th^  did.  Held,  that  tiie  brokers 
were  the  agents,  not  of  the  trustees,  but  of  de- 
fendant. 

4.  A  finding  that  the  mortgagee  granted, 
bargained,  and  sold  the  land  to  H.  is  not  Incon- 
dstent  with  the  finding  of  the  clrcnmstances 
attending  the  sale,  which  diow  ^at  the  conv^- 
ance  was  made  in  falflllment  of  the  arrange- 
ment between  deceased,  (the  mortgagor,)  and 
H.,  by  which  the  mortgagee  became  the  conduit 
through  which  the  title  passed. 

oTln  such  case  H.'s  title  Is  unaffected  by 
any  knowledge  or  want  of  knowledge  by  him  of 
the  contents  of  the  deed  from  the  trustees  to  his 
grsntor,  the  mortgagee,  or  of  tlie  trust  agree- 
ment 

6.  Id  such  action  to  redeem  It  was  compe- 
tent for  H.  to  show  by  parol  that  the  o>nv^- 
BJice  by  the  trustees  to  the  mortgagee  was 
made,  not  as  a  forfdture,  but  to  consummate  a 
sale  made  by  the  mortgagor  to  a  third  party. 

Department  2.  Appeal  from  snp^or 
conrt,  city  and  comity  of  Ban  SVanclsco;  J. 
O.  B.  Hebbard,  Judge. 

Action  by  Maiy  P.  Corcoran,  as  administra- 
trix with  the  will  annexed  of  the  estate  of 
William  Corcoran,  deceased,  against  John 
Hlnkel  and  oth^s,  to  redeem  certain  land 
which  deceased  had  mortgaged  to  defendant 
German  Savings  &  Loan  Society,  and  which 
was  afterwards  conveyed  by  It  to  defendant 
HinkeL  There  was  a  Judgment  for  defrad- 
ants.  and  an  appeal  by  plaintiff  from  snch 
Judgment  was  dismissed.  From  an  order 
denyli^  her  motion  for  a  new  trial,  idalnttff 
appeals.  Affirmed. 

John  A.  McKenna,  for  appellant.  Robert 
H.  Countryman  and  T.  V.  O'Brien,  for  re- 
spondents. 

PER  CURIAM.  Mary  F.  Corcoran,  as  ad- 
mlnlstratrlz  with  the  wIU  annexed  of  the 
estate  of  William  Corcoran,  deceased,  brought 
suit  against  John  Hlnkel  and  a  large  num- 
ber of  other  defendants,  among  whom  were 
the  German  Savings  &  Loan  Society,  Wil- 
liam M.  Plerson,  John  R.  Jarboe,  and  S.  H. 
Regensberger,  the  principal  object  of  which 
was  to  be  permitted  to  redeem  certain  prem- 
ises therein  described  which  Corcoran  had 
mortgaged  to  said  German  Savings  &  Loan 
Society  on  July  9.  1877,  to  secure  the  sum 
of  195,000,  then  loaned  to  him  by  the  mort- 
gagee, and  which  was  afterwards  conveyed 
by  the  German  Savings  &  Loan  Society 
(whom  for  convenience  we  will  hereafter  de»- 
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Ignate  as  the  "Bank")  to  defendant  Hlnkd. 
The  otber  d^fendanta  not  above  oamed  were 
purcliBsa's,  nspectlTely,  of  pwtlona  of  the 
property  from  defendant  Hlnkd. 

The  complaint,  after  alleging  the  making 
of  the  mortgage  above  mentioned,  alleged  In 
Bubstance  that  In  July,  1883,  the  bank  com- 
menced an  action  to  forecloae  Bald  mortgage, 
claiming  that  there  ttob  then  dne  thereunder 
about  ¥100,000.  Corcoran  answered,  claiming 
that  by  reason  of  a  sale  at  much  less -than 
Its  value  of  part  of  block  144,  which  be  had 
conveyed  to  the  president  of  the  bank  aa 
further  security*  the  amount  due  was  very 
much  less  than  that  demanded;  that  on 
March  31,  1S86,  no  decree  having  been  taken 
in  the  foreclosure  suit,  a  compromise  agree- 
ment was  made  and  encnted,  whereby  Cor^ 
CO  ran  admitted  tboe  was  then  dne  under 
said  mortgage  the  sum  of  ¥60,000,  and  the 
bank  agreed  to  make  a  further  loan  or  ad- 
vancement to  Oorcoran  of  the  sum  of  ¥5,000, 
and  would  accept  In  full  of  all  its  claims 
against  falm  the  sum  of  ¥65.000,  with  Interest 
from  that  date  at  6  per  cent,  together  with 
the  amount  at  taxes,  street  aaseasments,  etc., 
which  it  might  be  required  to  pay,  provided 
tbe  amounts  thus  agreed  upon  should  be  paid 
within  16  months  from  the  date  of  tbe  agree- 
ment. This  agreement,  wblch  is  set  out  in 
full  In  the  complaint,  recites  the  pendency 
of  said  foreclosure  suits,  and  the  contention 
as  to  the  amount  due,  and  declares  that  it  Is 
the  Intention  of  the  parties  to  adjust,  com- 
promise, and  settle  such  differences  and  dis- 
putes, and  to  finally  fix  and  determine  the 
rights,  obligations,  and  duties  of  the  parties; 
and  that  "it  is  the  desire  and  intention  of  all 
the  parties  hereto  that  the  land  and  i>rem- 
ises  involved  and  described  in  said  action  be 
sold,  after  tbe  lapse  of  a  reasonable  time, 
for  the  purpose  of  exttngiilshing  all  the  obli- 
gations of  tbe  said  William  CMcoran  to  said 
corporation,  as  the  same  are  determined  and 
■flxed  by  this  agreement,  and  to  save,  if  pos- 
sible, tbe  expenditure  of  sbOTltTs  fees  upon 
a  foreclosiu-e  sale,  and  to  obtain  as  high  a 
price  as  possible  for  the  benefit  of  all  con- 
cerned herein."  The  agreement  further  pro- 
vided that  the  mortgaged  property,  being  a 
large  number  of  parcels  situate  in  Mission 
block  No.  21  of  the  city  of  San  Francisco, 
should  be  conveyed  by  Corcoran  to  John  B, 
Jarboe  and  Wllllnm  M.  Plerson  by  a  deed  of 
grant,  bargain,  and  sale,  to  be  held  by  them 
In  trust  for  the  uses  and  purposes  specified 
in  the  Bgrcement;  that  at  any  time  within 
12  months  Corcoran  should  have  tbe  right 
to  have  conveyed  to  him  all  sa'id  property  by 
the  trustees  upon  payment  to  the  bank  of 
the  sums  above  agreed  upon,  with  taxes, 
etc,  and  Interest,  and  upon  such  payment  to 
release  all  liens  and  claims  against  him; 
that  within  said  12  mouths  Corcoran  might 
sell  any  portion  of  the  premises  with  the  con- 
sent of  the  bank,  upon  payment  of  tbe  whole 
of  the  price  received  therefor;  that  aft^  the 
ezpizaUoa  of  12  montha  and  before  tbe  ex- 


(QL 

piratlmi  of  10  months  the  bank  AukHA  id 
the  tmsold  portions  at  pnbUe  anctton  It 
cash,  <v  upcHi  terms  ot  credit  theRta  itai^ 
and  any  surplus  that  sbotild  remain  ibodl 
be  paid  to  Pleracm,  to  wbom  Cmcocai  LI 
sold  portions  of  tbe  mortgaged  prepgty  pAr 
to  tbe  agreement  The  agreement  fnrtba-  prr 
vlded  that  to  secnre  tbe  performanee  d  tb* 
agreement  and  to  enforce  a  aaler  la  ok 
the  pn^rty  could  not  be  aoiA  mdv  *_• 
terma  of  the  agreement,  a  decree  <tf  tvsif 
closure  should  be  entored  In  the  actkw  th-c 
p»idlng  for  the  foil  amount  daimed  la  ue 
complaint,  but  all  proceeding  ahonld  be 
stayed  until  the  expiration  of  tbe  16  nnub) 
from  the  date  of  the  agreement  Tim 
made  the  essence  t)£  tbe  agreement  and,  ia 
case  the  comiiromise  sum  waa  not  psU  wifr 
In  the  16  months,  the  troBteea  sbould  eom^ 
all  of  aald  property,  or  tbe  nnscdd  pntloiHtf 
it  to  the  bank,  who  might  tbereafter  aA 
under  Its  decree^  and  Ud  It  In  fcv  tbe  fscs 
of  tbe  decree  and  coats;  and  In  aoeb  a» 
the  agreement  fixing  tbe  iudebtednenof  Ci^ 
coran  to  the  bank  at  ¥65,000  aboold  be  tdi. 
It  was  also  further  iirovfded  that  porAuca 
of  the  property,  wbethar  made  by  aoctin, 
sherUTs,  or  other  sale,  shonld  bold  the  sun 
free  and  discharged  from  any  claims  of  €» 
coran,  Plenon,  or  Jarboe,  by  all  of  irtuo 
and  the  bank  tbe  agreement  waa  aecated. 

In  pnrsnonce  of  the  atlpolatlon,  a  dei:^ 
was  entered  in  the  fOredoanre  caae  1 

1886,  for  the  amount  claimed  m  tbe  god- 
plaint  Fiersott,  who  had  purchased  acHoed 
the  property  subject  to  tbe  mortgage,  cos- 
veyed  to  Regensberger,  and  Begensbeits 
Joined  with  Oorcoran  in  tbe  c<mveyince  ts 
the  trustees,  and  tbia  deed  was  recorded 
gnat  20,  1887,  and  the  said  agreement  «u 
rec(Hded  February  7,  1888.   On  Angost  1& 

1887,  the  trustees  conveyed  to  tbe  bank  la 
pursuance  of  tbe  agreement  Tbe  amotmt 
then  due  tmder  tbe  decree  was  ¥113,Tr!L0>- 
Said  deed  contained  the  following  dsiw: 
"And  the  said  William  Corcoran  and  tbe 
said  S.  H.  Regensberger  have  Joined  ia  tliii 
instrument  in  token  of  their  admovleils- 
ment  that  the  matters  herein  recited  are 
true;"  and  they  signed  said  deed.  Thli 
deed,  it  is  alleged,  was  recorded  Aufnist  1% 
1887,  and  on  the  next  day  the  bank  conrer- 
ed  to  defendant  HInkel  all  of  aald  proper? 
for  tbe  consideration  of  ¥80,000,  and  Hin^ 
gave  the  bank  a  mortgage  on  the  same  prop- 
erty for  ¥oO,000.  part  of  the  purchase  prte- 
The  complaint  further  alleges  that  Wslk'i 
toc^  this  conveyance  with  full  knowledge  flf 
said  agreement  and  of  the  Corcoran  mort- 
gage and  of  the  foreclosure  proceedings,  snil 
that  the  properties  so  conveyed  to  him 

for  a  long  time  prior  to  the  commencuDfiit 
of  this  suit,  and  now  are,  wortb  the  som  of 
$200,000  or  thereabonts."  The  o(»aplsiiit 
was  not  verified. 

All  the  defendants  answered,  u>- 
swer  of  tbe  bank  and  Hr.  Jarboe  was:  (1) 
A  general  dailaL   (2)  ▲  Judgnmt  ct  tf*- 
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missal  of  a  former  rait  broDght  by  tbe  jAaln- 
t]lT  upon  the  same  cause  of  nctlon,  numbered 
2:!.S01,  in  Bupprlor  court  <3)  A  Judgment  of 
nonsuit  in  auotber  action,  numbered  27,600. 
in  superior  court,  {i)  Alleged  the  ori^nal 
mortgage,  foreclosure  proceedings,  disputes 
as  to  amount  of  Corcoran  Ilablllly,  tbe  mak- 
ing of  the  agreementt  and  the  conToyanoe  ' 
to  the  trustees,  the  efforts  of  Corcoran  to  \ 
sell;  that  It  vras  placed  in  tbe  bands  of 
Boree,  Toy  ft  Co..  as  his  agents;  that  tbey 
negotiated  a  sole  to  Hinkd  fnr  said  som  of 
$80,000;  that  there  were  defects  in  the  title 
which  caused  delays  in  the  transactlcm,  which 
carried  it  beyond  said  period  of  10  months;  | 
:tint  thp  powor  of  tbe  trustees  to  coayey  to  a 
purchaser  under  the  terms  of  the  agrennent 
had  ceased,  and  for  that  reason  It  became 
necessary  to  conv^  to  the  bank  xmAet  the 
terms  of  the  trust  In  order  to  give  the  pur- 
ctaaaer  a  good  tlUe;  Ibat  such  couTeyance 
was  made  for  Uie  purpose  of  oonsummatlng  ! 
tbe  sale  thus  negotiated  to  Snkd,  and  was 
made  with  the  knowledge,  concurrence,  and 
consent  of  Oorcoran,  and  at  hla  Instance  and 
request;  and  by  tbe  conveyance  to  the  bank 
and  from  the  bank  to  HInfcd  the  sale  made 
by  the  agenhi,  Boree,  Tc^  A  Oo.,  was  eon- 
mimmated,  and  that  Corcoran  never  after- 
wards asserted  or  claimed  that  he  had  any 
interest  in  the  property.  The  court  found  in 
favor  of  defendants,  and  rendered  Judgment 
against  the  plaintiff.  An  appeal  was  taken 
^om  the  judgment,  which  was  dismissed, 
and  this  appral  is  from  an  order  denying 
plnlntilTa  motltm  for  a  new  trlaL  j 
AppeDont  contends  that  the  agreement  of  ■ 
March  31,  1880,  and  the  trust  deed  to  Jar^  ! 
boe  and  I^erson,  were  Intoided  to  and  did 
operate  as  a  security  to  the  h&nk,  tm  the 
sum  fixed  thereby  to  be  due  to  the  bank 
under  the  mortgage,  and  the  farther  sum  of  \ 
95,000  then  Itmned  by  the  bank  to  Corcoran;  | 
that  the  clause  therein  providing  for  a  for-  | 
felture  In  case  the  same  should  not  be  pnid  ' 
within  10  months  was  void,  and  that  the 
conveyance  by  the  trustees  to  the  bank  did 
not  convey  an  absolute  title,  nor  cut  oflf  Oor- 
coran's  right  to  redeem.  In  support  of  this 
contention  counsel  for  appellant  cites  section 
2&S!)  of  the  GlvU  Code,  which  is  as  follows: 
"All  contracts  for  the  forfeiture  of  property 
subject  to  a  Hen,  In  satisfaction  of  a  lien  se- 
cured thereby,  and  all  contracts  In  restraint 
of  the  right  of  redemption  from  a  lien  are 
▼old;"  and  many  authorities  are  also  cited 
by  counsel  In  support  of  that  proposition. 
The  court  found  all  the  facts  stated  in  the 
fourth  defense  of  the  answer  of  the  bank 
and  Jar  boe  and  Pleraon  to  be  true,  (except 
as  to  tbe  cancellation  upon  the  books  of 
Gorcoran's  debt;)  and  these  facta  take  the 
case  out  of  the  spirit  and  purpose  of  the 
above  code  provision.  The  code  commls- 
flioners,  in  a  note  to  this  section,  say:  "Of 
course  a  mortgagor  may  sell  his  property  to 
a  mortgagee,  but  the  transaction  must  be  a 
genuine  aale  and  not  a  forftitnre."   If  we 


examine  this  oraitraet,  it  vlll  be  ftnmd  iSatt 
Its  evident  purpose  xraM  to  aff<vd  Corcoran 
an  opportuidty  to  dispose  of  the  property, 
and  pay  the  compromise  sum,  within  the 
time  limited  thereby.  The  tide  was  vested 
in  the  tnuteea  as  ideariy  for  that  purpose 
as  for  the  oOkt  purpose  oi  conveying  to  the 
bank  in  cose  no  aale  dumld  be  made  within 
the  time  limited;  and  the  sole  of  the  prop- 
was  In  fact  mode  1^  Ctvooran  to  the 
defendant  Hlnkd,  though  it  was  consum- 
mated by  a  conveyance  through  the  bank, 
because  of  delays  In  po^ctlng  the  title  aft- 
er the  terms  oi  sale  were  agreed  upon,  which 
carried  the  transaction  beyond  the  time  lim- 
ited In  the  agreement  within  which  the  trus- 
tees were  autlunised  to  oonv^  to  a  purchas- 
at,  and  which  made  it  necessary  that  the 
title  should  psM  ttirough  the  bank.  The 
testlmtniy  of  the  witnesses  in  tUs  regard 
is  conduslvcly  corroborated  by  the  conduct 
of 'the  bank,  tax,  under  the  terms  ot  the 
agreement  and  of  the  trust  deed,  as  wdl  as 
of  the  deed  from  the  trustees  to  the  bank, 
It  was  no  longer  obliged  to  accept  the  com- 
promise mm  of  965,000,  btit  had  a  rl^t  to 
the  sum  found  in  the  decree  of  fOredosure 
anunmtbig  to  $118,000,  and  to  buy  tbe  prop- 
erty at  Uiat  sum;  but,  instead  of  didng  so, 
the  bank  carried  out  the  sale  as  agreed  up- 
on between  Oorcoran  and  Hlnkel,  and  con- 
reyed  the  property  to  him  the  next  day  after 
tbe  trustees  conveyed  to  it,  receiving  $30,- 
000  cash,  and  taking  a  mortgage  from  Hlnkel 
for  $50,00a 

It  is  said,  however,  that  the  bank  did  not 
canoel  Ofvcoran's  Indebtednesa  The  court 
found  "that  no  formal  cancellation  was 
proved,"  but  that  it  was  proved  that  the 
bank  had  nev«:  claimed  or  asserted  that 
any  indebtedness  ^sted  from  Corcoran  after 
the  conveyance  made  to  it  by  the  trustees, 
and  that  the  bank  actually  did  receive  said 
conv^ance  In  full  satisftictlon.  But  It  is 
further  contended  by  appellant  that  the  al- 
leged sale  by  Oorcoran  to  Hlukel  was  not 
made  by  Corowan;  that  the  trustees  em- 
ployed Bovee,  Toy  &  Co.,  real-estate  brokers, 
to  sell  the  property,  and  that  tbey  had  no 
authority  to  do  so.  The  court,  however, 
found  that  Bovee,  Toy  A  Co.  were  em- 
ployed by  Corcoran,  as  alleged  In  the  fourth 
defense.  This  finding  Is  based  upon  a  writ- 
ten authority  given  by  Oorcoran  to  Jarboe 
and  Pierson  to  sell  the  property  for  $S5,000, 
and  to  pay  commissions  out  of  the  proceeds. 
In  their  efforts  to  sell,  therefore,  tbey  were 
not  acting  under  any  power  contained  In  the 
truflt  deed,  but  under  a  direct  authority 
from  Oorcoran.  Jarboe  and  Plersou,  aft«- 
they  received  this  authority  from  Corcoran, 
authorized  Bovee,  Toy  &  Co.  to  sell.  They 
negotiated  a  sale  to  Hlnkel  at  the  price  of 
185,000,  conditioned  upon  the  title  being 
fotmd  satisfactory-  Upon  InrestlgaticMi  it 
was  found  that  It  would  require  $6,000  to 
clear  the  tltte  by  buying  Pattee's  claln^  and 
upon  this  being  reported  to  C<»*coran,  on 
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Tidj  9*  1887,  he  wrote  Jarboe  and  Pionoa: 
*Toa  are  aiitluwtaed  to  so  modify  tbe  'om- 
traot  of  March  23,  1887,  made  by  yen 
tttxougb  Bovee,  Toy  &  Oo.  wlQi  John  Hlnkd 
for  tbe  sale  ot  Uie  proper^  therein  described, 
as  to  make  the  purchase  price  980,000,  In- 
stead of  985,O0(^  It  being  understood,  how- 
ever, that  the  purchaser  Is  to  take  the  title 
subject  to  tbe  I^ttee  fltie  and  salts  and 
the  Bonahoe  title."  The  authority  gtven 
Jarboe  and  Plerson  contemplated  the  em- 
ployment of  snbagents,  while  the  abore 
writing  ratified  mah  employment,  and  made 
Boree,  Toy  &  Oo.  his  agents.  The  finding 
that  the  conveyanoe  was  made  to  the  bank 
with  the  agreemoit  that  the  bank  should 
convey  to  Hlnkel  In  compliance  with  the 
agreement  made  through  Boree,  Toy  &  Co., 
and  with  tbe  craiaent  and  ooncnrrmoe  of 
Ckwcoran,  Is  sustained  the  erldrace;  and, 
In  view  <tf  the  foregoing,  the  fortha*  con- 
tention of  appelant  that  |t80,000  was  not  m 
adequate  oonsldaratton  tar  the  property  Is 
without  mexlt 

It  Is  fnrttur  insisted  by  appdlant  that 
certain  of  the  findings  are  confilotlhg.  The 
otHiflict  aU^ied  18  between  finding  Na  4fi 
and  findings  nnmba«d  20  ts  25^  inolnslTe. 
In  finding  20  it  is  said  tiie  bank  granted, 
bargained,  and  sold  the  prop^ty  to  Hinkel. 
This  is  not  incmslstent  with  the  finding  of 
the  dromnstancee  attending  it  which  show 
the  conveyance  to  have  been  made  in  fulfill- 
ment of  the  arrangement  betwe«i  Corcoran 
and  Hinkel  whlcb  made  the  bank  the  con- 
didt  through  which  the  title  passed.  Find- 
ing 21  is  to  the  effect  that  Hinloil  had 
only  o(HutractlTe  knowledge  oC  tbe  con- 
tents of  the  deed  ttom  the  trustees  to  the 
bank.  Bnt  it  is  Immaterial,  so  Aur  as  the 
Talldlty  ot  his  title  is  concerned,  i^ether  he 
had  actual  or  construcHre  knowledge.  Find- 
ing 22  rdates  to  Hlnkel's  knowledge  of  the 
trust  agreement,  and  to  which  the  abore  Is 
a  suffltdmt  reply.  His  title  is  unaffected  by 
any  knowledge  or  want  of  knowledge  of  that 
agreement  Fiaiiag  23  Is  that  Hinkel  por- 
<du8ed  in  good  faith.  We  find  nothing  In  the 
findings  which  conflicts  with  that  statement 
As  to  findings  24  and  25,  It  is  Immaterial 
whether  Hinkel  relied  as  to  title  upon  the 
tact  tiiat  the  bank  had  taken  a  mortgage 
upon  the  property,  or  whether  he  had  only 
constructive  knowledge  of  the  decree  of  fore* 
closure,  nor  can  we  pwodre  any  conflict  In 
the  findings  which  in  any  manner  affects  tlte 
Judgment 

Appellant  further  insists  np<m  a  reversal 
because  the  court  failed  to  pass  upon  cer- 
tain objections  to  evidence  during  the  trial. 
Defendants  had  put  In  evidence  the  written 
authority  given  by  Corcoran  to  Jarboe  and 
Flerson,  dated  July  28,  1887,  to  accept  $S0,- 
000  firom  Hinkel  because  of  some  defect  In 
the  title;  and  Mr.  Fierson,  being  examined 
as  a  witness  oxl  tbe  part  ot  defendants,  was 
asked,  "Wh&L  was  tliat  sale  ewiaummated?" 
The  witness  re^ed:  "It  was  oonsummated 


throujAi  Ihe  Oennan  Bank.  Z  ikmn  knev 
the  date  of  the  transootloa.'*  Ooaasri  for 
platotifl  said,  "We  object  to  that;  nnkai 
there  is  some  anthority  here."  Tiie  ooort 
said,  **Well.  he  has  not  offiered  It  yet' 
The  witoess,  continuing,  testlfled  tibat  aft-? 
the  negotiations  had  culminated  la  u 
agreement  as  to  iniee,  the  qnestloB  tf 
passing  the  title  came  iqk  An  ofetJectiGa 
was  made  that  the  power  of  ttie  tmstMs  hsA 
eq^iied  1^  limitation,  and  that  the  ^wftr 
course  would  be  for  the  trualeea  to  ctmrrj 
to  the  bank,  and  bare  the  bank  compAe* 
the  transaction.  Plaintiff^  counsel  coo- 
tmioA  that,  unless  this  was  followed  up 
hy  written  authority,  the  teathnoiiy  was 
relevant  and  inoompetttit  After  dlsess- 
slon  the  court  said,  'T  see  no  ot^nttoa  t» 
the  proof  at  aU."  Tbe  record  then  stales 
ttiat  the  witness  was  allowed  to  go  on  wfdi 
the  understanding  tliat  defendants  sappk- 
ment  the  pand  proof  with  written  evMenee 
that  Ocncnsn  authorised  1^  and  tliat  plala- 
tiff  had  the  right  to  renew  these  objectiaas 
at  any  time  during  the  trial.  Other  pent 
of  the  record  show  that  It  was  not  dalMd 
that  Corcoran  in  writing  assented  to  thto 
mode  of  transfer,  unless  swfli  aaaent  could 
be  inferred  fixm  the  ftust  ttiU  be  Jotned  la 
the  deed  to  the  bank  in  tidun  ttiat  ttie  re- 
citals tboreln  omtalned  wwe  true.  «Ule 
nothing  Is  found  intimating  that  dcfimdaDti 
intended  to  sui^lanent  Hds  evidence  tg- 
written  evidence;  nor  does  the  record  show 
that  the  objectiona  were  renewed.  In  ap- 
pdlant*B  Inief  it  is  said  the  pofatt  vis 
argued  In  tbe  court  below  In  tbe  brldh  filed, 
but  that  ia  not  In  the  reootd.  Tbe  ohfee- 
tlon  raised  by  counsel  was  clearly-  nled 
upon  by  the  court,  whoi  It  said,  "I  see 
no  objectlmi  to  the  proof  at  all;**  and  n» 
exception  was  taken.  Besides,  tlie  erldeaoe 
was  clearly  competent,  and  the  plaintiff 
would  not  hare  been  benefited  an  cx- 
cepticm.  Without  dtlng  anihwitles.  It  mij 
be  briefly  said  that  In  this  state  it  b 
well  settled  that  a  deed  absolute  apoa  us 
face  may  be  shown  by  parol  evidence  to  he 
a  mortgage  and,  that  bdng  tme^  ao  leaaoa 
can  be  conjectured  why  andi  evidence  mar 
not  be  rebutted  by  paroL  It  was  deariy 
competent  to  show  1^  panA  fliat  the  eon 
veyance  was  made  to  the  banl^,  not  as  a 
forfdture  to  it  bat  to  cmsnmmate  a  ssla 
made  Gorowan  to  a  thhrd  party.  We  find 
no  ground  for  a  reversal.  Ths  order  ap- 
pealed frcHn  is  affirmed. 


SNTDEE  V.  CLARK.  (No.  15,173.) 
(Supreme  Court  of  Calif onila.  Dee.  11,  1863.) 
Action  os  OoKTRicr—Evroaiios— Earopna. 
In  an  action  against  an  administrator  om 
a  ccmtract  for  tbe  p^ment  of  moD^,  it  a^peai^ 
ed  that  one  W.  had  a  jademeat  agaiaat  andi 
decedent  and  plaintHTs  father,  aa  sureties  far 
another,  and  a  a^tarate  Judgment  against  plain- 
tiff as  snrety  iot  the  same  paraon.    Tso  da|i 
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fore  the  sale  ot  t&e  prlDcjpal  debtor's  laoa 

L  executions,  plaintiff  agreed  to  pay  the  jadg- 
ent  against  her  father  and  decedent,  and  the 
tter  agreed  to  repay  her  oiie-half  such  sum. 
t  the  sale,  plaintiff  bid  in  the  land  for  the 
Qou'nl  of  both  judgments,  and  fave  to  W, 
r  notes  for  the  amount,  which  she  afterwards 
id.  The  sheriff  returned  the  executions  sat- 
ied  by  such  sale,  ffeld,  that  she  was  not  es- 
I>pfd  from  showing  that  the  land  was  heavily 
cumbered,  and  worth  much  less  than  the 
uouut  bid  by  her  at  the  sale. 

Department  2.    Appeal  from  superior  court, 
>uon]a  coun^;  R.  F.  Crawford,  Judge. 
Action  by  Rachel  J.  Snyder  against  Fred. 

Clark,  administrator  of  the  estate  of  O. 
'.  Craig,  deceased,  on  a  contract  between 
alntlCf  and  defendant's  Int^tate  for  the 
lyment  of  money.  From  a  Judgment  for 
'fendant,  and  from  an  order  denying  her 
otlon  tor  ft  new  trial,  plaintiff  app^s.  Re- 
used. 

Uppltt  &  Llppltt,  for  appellftnt  Wm.  B. 
cGonnell,  for  resp<HideDt. 

McFARLAND.  J.  The  defendant  Is  ad- 
Inlstrator  of  O.  W.  Oralg,  deceased.  Oralg, 

bis  lifetime,  and  Franklin  Sears,  as  sure- 
2S,  had,  with  Or.  C.  P.  Sears  as  principal, 
ade  two  promlBSory  notes  to  one  Wlcker- 
lam  for  something  orer  $4,000,  and  on  De- 
mber  Q,  1889,  Wickersbam  had  recovered 
dgment  on  said  notes  against  all  three  of 
id  persons  for  $4,280.40  and  costs.  The 
aintifr  herein  and  said  Franklin  Sears  bad 
so,  as  sureties,  made  another  note,  with 
id  G.  G.  P.  Sears  as  principal,  to  said  Wick- 
'Sham  for  a  large  anH>unt,  upon  which 
'Ickersham  at  the  same  time  had  recoTered 
Judgment  tot  $21,682.60  and  coats.  Wlclc- 
Bham  to<^  out  executions  on  said  judg- 
ents,  upon  which  personal  property  of  O. 

P.  Sears  was  levied  upon,  and  aoH  for 
methlng  OTor  $16^000.  This  mwey  was  sp- 
ied pro  ratft  upon  the  two  Jadgments,  leav* 
g  unsatisfied  1^K)n  the  Judgment  s^alnst 
■aig  and  the  two  Searses,  the  sum  of  $2,010, 
id  upon  the  Judgm^t  against  the  idalntut 
rs.  Snyder,  and  the  two  Searaes,  $10,068. 
Iiere  Is  no  issue  in  the  case  as  to  the  pro* 
lety  and  legality  of  said  pro  rata  appllcar 
>n  to  said  Judgments. 

Hie  said  Franklin  Sears  was  the  tatber  ot 
e  plaintiff,  Mrs.  Snydw,  and  it  la  averred 

the  complaint  (anbstantlally)  that  she  pro- 
eed  to  Craig  that  she  would  pay  her  fa* 
er*8  half  of  said  balance  of  ^010,  for  which 
le  was  not  liable,  if  he,  Craig,  would  pay 
e  otb&r  half;  that  Craig  assented  to  the 
oposltion,  but  said  that  he  would  not  hare 
(y  ready  mon^  fOr  a  abort  time,  and  agreed 
kd  promised  that,  if  she  would  also  pay  hia 
ilf  and  satisfy  the  Judgment,  he  would  pay 

bee  bis  half,  to  wit,  $1,00S;  that  in  punm- 
ice  of  bis  agreement  and  imnttlse  lOie  paid 
e  whole  ot  said  amount,  and  thereby  satls- 
•d  said  Judgment;  that  afterwards  Oralg 
fused  to  pay  her  any  part  of  said  $1,00S, 
id  that  his  administrator,  after  due  pres- 
itatton  of  her  claim,  alao  refosea  to  pay 


any  pare  inereox.  xne  acuon  u  vo  recover 
said  $1,005.  The  court  below  found  tliat 
such  contract  had  been  made  by  and  between 
said  Gralg  and  plaintiff,  but  found,  also,  that 
plaintiff  had  not  paid  and  satisfied  said  bal- 
ance of  Judgment  of  $2,010,  and  thereiywn 
gave  Judgment  for  defendant.  Plaintiff  ap- 
peals trom  the  Judgment  and  fmn  an  (vder 
denying  a  new  trial. 

The  only  question  involved  Is  whether  oi 
not  appellant  paid  and  satisfied  said  Judg* 
ment.  At  the  time  of  the  levy  of  the  execor 
tlon  upon  the  povonal  proper^  of  said  O.  0. 
P.  Sears  there  was  also  a  levy  made  upon 
certain  real  property  belon^ng  to .  him,  and 
this  real  property  was  sold  by  the  sheriff  on 
June  30,  IbiM,  which  was  after  the  said  con- 
trfict  between  Craig  and  plaintiff.  Plaintiff 
purchasM  this  real  prc^erty  at  said  sale, 
and  bid  for  it  the  whole  amount  of  both  oi 
•aid  Judgments.  The  sheriff  returned  the  ex- 
ecutions as  wholly  satlefied,  and  got  from  the 
attorney  ot  Wickorsham  a  rec^pt  for  the 
money  bid  by  plaintiff.  Plaintiff  gave  to 
Wickersham  her  note  for  the  full  amotmli 
of  her  bid  and  of  the  two  Judgments,  which 
note  she  afterwards  paid  in  full.  Under 
these  circumstances  the  ooort  foond  that  ap* 
pellant  had  not  satisfied  said  Jodgment 
against  Craig  and  Sears,  but  that  It  was  sat- 
isfied out  of  the  proceeds  of  said  sale  of  the 
real  property  of  O.  C.  P.  Sears  to  appellant 
undCT*  said  executions.  It  is  strenuously  ar- 
gued by  ^>peUant  that  the  finding  that  she 
did  not  satisfy  said  Jodgmrat  in  ao»>rdance 
with  her  Icontraot  witb  Oralg  is  against  the 
evidence,  and  also  that  the  court  erred  In  ex- 
cluding certain  evid^ce  offered  by  appellant 
on  that  point  From  certain  niUnga  made  at 
the  trial,  and  from  a  certain  qaestim  aAed 
by  the  court  of  one  of  the  witnessei,  we  an* 
dlspoaed  to  think  that  the  court  attadked  too 
much  oonduslvwess  to  record  facts  about 
the  Bale  of  the  real  property,  to  wit,  that  ap- 
pellant, bid  at  such  sale  a  certain  sum  of 
money,  that  she  received  a  certificate  <^  par- 
chase,  that  the  aholff  got  a  receipt  flriHa 
WickCTiham's  attorn^  for  tiie  amount  o£ 
money  IHd,  and  that  the  executions  were  re- 
turned  wholly  satlBfled.  niese  facts  seem  to 
have  been  treated,  to  some  ^tent,  as  an  e» 
b^pd  against  appellant.  Fot  Instance,  the 
court  finds  that  "the  mon^s  derived  from 
said  sale  were  applied  by  said  sheriff  In  pay- 
ment of  Ihe  Judgments,"  and  that  "the  said 
mon^  so  realized  1^  sold  sheriff  from  the 
sales  of  said  property  ot  said  O.  O.  P.  Sears 
was  juUd  by  said  sheriff  to  L  G.  Wickersham, 
the  Judgment  creditor."  But  these  findings 
must  have  been  based  lai^Eely  upon  the  legal 
view  that  the  return  of  the  shwUt  was  con- 
elusive,  for  the  evidence  shows,  beyond  ques- 
tion, that  as  a  fact  the  shwlff  never  paid 
any  mon^  arising  out  of  the  sale  of  the  real 
property  to  Wickersham.  and  nerar  recedved 
any  money  on  that  transaction  except  his 
costs.  Llppltt,  who  was  atbMn^  for  Wicbr 
ersham,  and  whose  testimony  Is  meontra' 


of  the  jiidgmeDts,  and  I  received  of  Mrs. 
Snyder  the  money  which  satisfied  the  Jndg- 
ments.  Tiie  sheriff  never  had  any  money, 
but  the  satisfaction  of  the  Judgment  was 
through  the  sheriff."  If  the  real  property  to 
be  sold  was  of  little  or  no  value,  and  the  con- 
tract between  appellant  and  Craig  contem- 
plated her  light  to  bid  at  the  sale,  If  she 
chose  so  to  do,  with  a  faint  hoi>e  of  getting 
something  out  of  the  iHvperty,  it  Is  clear  that 
her  purchase  at  such  sale  was  no  breach  of 
her  contract  with  Craig;  and  It  is  equally 
clear  that  going  through  the  mere  forms  of 
having  the  sheriff  retxirn  that  he  received  the 
money  as  the  price  bid  for  the  land,  paid  .It 
ovar  to  the  Judgment  creditor,  etc.,  did  not 
estop  appellant,  as  against  Oralg,  from  show- 
ing the  real  facts.  And  the  evidence  tends 
strongly  to  the  point  that  the  contract  wa^ 
made  In  contemplation  of  appellant's  right  to 
bid  at  the  sale.  The  contract  was  made  on 
Saturday,  June  28,  1890,  and  the  sale  of  the 
real  property  was  to  take  place  on  the  30th, 
—the  next  Monday.  Mr.  Bnos,  who  witness- 
ed the  making  of  the  contract,  and  whose  tes- 
timony is  uncontradicted,  testified  as  follows: 
"Mrs.  Snyder  said  to  Mr.  Craig:  The  sale 
of  the  real  estate  Is  to  take  place  on  Mon- 
day, and  I  want  to  know  whether  I  wlU  pay 
my  father's  share  of  the  Judgment  of  $2,010, 
or  not  I  will  pay  my  father's  share  of  that 
Judgment  If  you  will  pay  your  share.  I  have 
got  a  ten  thousand  dollars  and  a  little  over 
Judgment  against  me  that  I  am  responsible 
for,  and  I  will  not  bid  the  real  estate  off  un- 
less yon  agree  to  pay  your  half  of  the  Judg- 
ment' Mr.  Qralg  told  Mrs.  Snyder  that  if 
she  would  pay  her  father's  share  of  that 
Judgment  against  him,  that  he  would  pay  her 
(1,006,  Ilia  share  of  the  $2,010;  that  he  ex- 
pected George  Maxwell  to  pay  him,  on  the 
first  of  August,  $2,000;  then  he  would  pay 
her  the  money.  Mrs.  Snyder  said:  *Mr. 
Craig,  I  win  pay  the  whole  of  the  Judgment 
If  yon  will  pay  your  half  according  to  this  ar- 
rangement* He  said  he  would."  He  further 
testified  that  Mrs.  'Snyder  gave  her  note  to 
Wldcersham  tot  the  amount  of  the  two  Judg- 
ments, and  that  he  (the  witness)  afterwards 
paid  and  took  up  the  note  with  her  check. 
Llppltt  also  testified  that  he  acted  for  Mrs. 
Snyder  at  the  sale;  that  he  was  first  In- 
structed by  her  to  bid  the  amount  of  the 
Judgment  upon  wlilch  she  was  liable,— some- 
thing over  $10,000,— and  was  afterwards  In- 
structed by  her  to  bid  the  amount  of  both 
Judgments,  "as  she  had  an  agreement  with 
Mr.  Oralg."  This  witness  also  testified  that 
the  purchase  turned  out  to  be  worthless.  We 
are  not  aUe  to  see  where  this  testimony  was 
materially  weakened,  althoufi^  the  cross-ex- 
amtnatlon  developed  a  little  ccaifuslon,  and 
the  evidence  was  perhaps  not  quite  as  full 
ns  It  might  have  been.  We  will  not,  therc- 
fdm,  MUamtob  vbether  or  not  tte  aDOUig 


Ing  certain  evldmce  which  she  off^n-l. 

AppellantaOffered  to  prove  that  the  liai  I 
In  by  her  at  said  sherlfiTs  sale  vu  man: : 
to  the  extent  of  $6,000,  and  that  tbtre : 
been  a  homestead  dedaratlmt  upoa  fi  z. 
by  G.  C.  P.  Sears  before  the  levy  ot  ttt 
cuOons.   The  court  sustained  a  generi  . 
tion  to  this  evidence,  and  appdlant  a>: 
We  think  that  this  ruling  was  erroii«'i=: 
materiaL  The  appellant  deariy  had  tii^r. 
to  show  the  condition  and  voice  of  ih- . 
as  a  circumstance  in  the  light  of  vtki : 
said  contract  with  Craig  was  made,  i: 
tending  to  shonv  that  the  c<Hitract  vts 
claimed  It  to  be.  It  Is  not  to  be  ei;; 
that  Craig  would  hare  made  saob  a 
if  the  land  which  he  knew  would  t>? 
a  day  or  two,  under  the  aecntloas  ? 
probably  be  sold  to  a  bona  fide  bidder  r^- 
amount  of  both  Judgments;  hat  If  ti^  I- 
was  so  incumbered  as  to  be  of  no  Tal>:, 
of  but  a  slight  speculative  valne.  be  - . 
well  get  rid  of  a  Judgment  for  the  wl 
which  he  was  liable,  by  agreeing  to  par 
half  of  It  regardless  of  the  fact  tlu: . 
lant  might,  if  she  diose,  Wd  off  the  lai: 
the  sheriff's  sale,  and  take  the  di:^ 
making  something  out  ot  it  In  the  firr 
The  condition  and  value  of  the  propsi: 
off  by  appellant  the  clrcamstanfa  - 
which  the  bid  was  made,  and  the  agri^:  ■ 
with  Craig  entered  Into,  and  whaterer:: 
ed  to  show  whether  or  not  the  pnnti' 
the  land  by  appellant  was  a  hreadicf- 
contract,  should  be  admitted  hi  erldeiKt  ' 
think  that  the  court  prop«ly  adnrittri  i:  ' 
dence  the  executions  and  the  retnrasrf' 
dieriff  thereon.  But  they  were  not  «- 
sive  against  appellant  In  this  acfte  -- 
had  the  rijSit  to  show  the  real  ftcbu^  ' 
satisfaction  of  the  Judgment,  altboo^ 
turns  of  the  sheriff  showed  the  forc  ■ 
which  such  satisfaction  was  expressed 
ment  and  <ffder  reversed,  and  a  new  t- 1 
dered. 

We  concur:  DO  HATEN,  J.;  FIT?^ 
ALD,  J. 


STATE  V.  SOHTOai 
(Supreme  Court  of  Kansas.   Not.  5.  H( 
HouictDB  —  IxDORSRareNT  or  Amnrtosiil 

KBSSBS  03f  IXfORMATIOJC— OOWinS'T* 

BOR8— Reharu  of  Coukbil— Ihtucbh* 
Witness— EvinsNCB — jDflTiricATios-.>* 

TION9. 

1.  The  d^endant  In  a  criminal  cik.^ 
caaae  to  complain  ot  m  mlins  pcrmitsal 
state  to  indorse  the  names  of  addiacL 
nesses  upon  an  Information,  where 
time  18  given  to  make  inquiry  resafl:^ 
character  and  credibility  of  the  prci-*^ 
nesses  before  the  iotrodnction  of  VJ 

in  the  rase.  . . 

2.  The  defendant  who  is  cbarsnl  ^-Y 
dsr,  admitted  tha  Ufiing  of  tbt  dicta* 

>  BeheatinK  doled. 


r  the  killing,  and  held  the  opinloD  that  the  dn- 
>ased  had  been  shot  and  killed  by  the  defend- 
]t,  but  tb^  bad  not  formed  or  expressed  any 
pinion  as  to  the  guilt  or  Innocence  of  the  de- 
tiidant.  It  appeared  from  the  examination 
lat  their  minds  were  free  from  any  previoosly 
irmed  opinions  on  any  of  the  material  facta  or 
lestions  InToWed  in  the  case.  The  court  orer- 
iled  these  challenges,  and  retained  the  jurors. 
etd,  that  no  substantial  error  was  committed. 

3.  Held,  also,  that  the  trial  court  did  not 
immit  error,  under  the  ciTcnmatances  of  the 
.se,  in  sustaining  the  challenges  to  several 
trsona  who  were  examined  upon  their  voir  dire 

serve  as  jurors. 

4.  If  the  language  employed  by  coansel  for 
e  state  in  his  opening  statement  is  deemed 
iproper,  it  is  the  duty  of  the  defendant's  coun- 
1  to  make  an  objection,  and  secure  a  ruling 
ereon  from  the  trial  court;  and  ordinarily, 
here  this  is  not  done,  no  review  of  the  ruling 
n  be  had;  and,  under  the  facts  of  this  case, 
is  Md  that  there  was  no  such  misconduct  ot 
annel  aa  would  justify  a  disturbance  of  the 
rdict. 

6.  While  ordinarily  a  party  may  not  im- 
Etch  his  own  witnesses,  nor  offer  evidence  for 
at  purpose,  he  is  not  conclusively  bound  by 
3  statements  which  the  witness  mar  make; 
d  where  a  party  has  been  entrapped  or  de- 

ved  by  an  artful  or  hostile  witness  he  may 
amine  such  witness  as  to  whether  he  had  not 
iviously  made  contrary  statements,  and  may, 

the  discretion  of  the  court,  be  permitted  to 
jw  what  such  contrary  statements  were. 

6.  \Vliere  a  defendant  freely  offers  himself 
a  witness,  and  voluntarily  laves  testimony 

a  preliuninary  examination  or  trial,  such  testi- 
>n7  may  be  introduced  and  read  against  him 
the  final  trial  of  the  cause. 

7.  In  such  case  the  state  is  not  required  to 
id  the  whole  of  the  testimony  given  hj  the 
fendant.  but,  when  testimony  as  to  any  par- 
iilar  subject  or  fact  is  offered,  then  all  that 
ntes  to  that  subject  or  fact  should  be  placed 
'ore  the  jury. 

8.  Where  there  hare  been  preTioos  con- 
versies  and  difBcoltlea  between  the  defend- 
t  and  the  deceased,  the  existence  of  such  con- 
rersies  and  difficulties  may  be  shown  by  the 
fendant,  in  order  to  show  the  state  of  feel- 
;  between  them;  but  the  court  would  not  be 
rranted  in  trying  the  merits  of  such  con- 
versies,  nor  in  entering  npon  a  detailed  ex- 
iuation  of  the  facta  aa  to  who  was  right  and 

0  was  wrong  in  any  former  quarrel  between 
<m. 

0.  The  Jury  were  Instrocted,  In  substance, 
:t  a  person  is  presumed  to  intend  to  do  that 
ich  he  voluntarily  does  do,  and  intends  all 
■  natural,  usual,  and  probable  results  of  his 
D  Toluntary  acta:  and  if  the  jury  found 
t  the  defendant  shot  aod  killed  the  deceased 
charged  in  the  information,  and  that  the 
:ural  and  ordinary  consequences  of  such 
loting  would  be  the  death  of  the  deceased, 
n  the  presumpUon  would  be  that  the  defend- 
:  shot  with  the  intent  to  kill  him.  The  jury 
re  informed  in  the  same  connection  that  this 
a  not  a  conclusive  presumption,  but  might 
rebutted  and  overthrown  by  tne  evidence. 
d,  that  this  instruction  was  not  incorrect  nor 
judicial. 

10.  In  charging  the  jury  the  court  defined 
nslauf^hter  in  the  fourth  degree  as  laid  down 
Be(;tion  20  of  the  crimes  act,  but  refused  to 

1  the  attention  of  the  jury  to  mauBlanghter 
the  fourth  degree  as  d^ned  by  section  27  of 

crimes  act.    fftftd.  that  there  was  no  eri- 
ice  in  the  case  which  warranted  a  charge  nn- 
the  latter  section. 

11.  The  court  charged  the  jury  that  "evi- 
tce  of  previous  good  character  Is  competent 
ience  in  fiiTor  of  the  party  accused,  aa  tend- 


ate  a  reasonable  doubt  of  his  guilt  when  it 
would  not  otherwise  exist;  but  if  the  jury  be- 
Ueve'from  the  evidence  that  the  defendant  did 
commit  the  crime  in  question,  as  charged  In  the 
Information,  it  will  be  your  duty  to  find  the  de- 
fendant guilty,  even  though  the  evidence  may 
satisfy  your  minds  that  the  defendant,  previous 
to  the  alleged  crime,  had  sustained  a  good  rep- 
utation and  character  as  a  peaceable,  quiet, 
law-abiding  citizen."  Betd,  that  there  was  no 
error  in  giving  this  Instruction. 

12.  It  is  not  error  for  the  court  to  refuse  the 
giving  of  instructions  requested  by  the  defend- 
ant where  the  propositions  of  law  stated  therein 
have  already  been  fairly  stated  in  the  general 
charge  of  the  coort.  And  kdd,  further,  that 
under  the  facts  and  drcumstances  of  this  case 
no  error  was  committed  by  the  court  In  char- 
ging the  jury  upon  the  doctrine  of  self-defense. 

13.  Affidavits  and  evidence  offered  upon  a 
motion  for  a  new  trial  In  a  criminal  cause  are 
no  part  of  the  record  unless  tbey  •»  Incorporat- 
ed in  a  hill  of  exceptions. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wrandotte 
cotmtr;  O.  L.  Miller,  Jndge. 

Fred.  Sortor  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

Hale,  Fife  &  Craig  and  George  Wataon,  for 
appellant  John  N.  Ives,  Atty.  Gen.,  and 
Henry  McGrew  and  O.  F.  HutchlngB,  for 
tbe  State. 

JOHNSTON,  J.  Tills  was  a  prosecution 
for  murder.  The  Information  charged  Fred. 
Sortor  with  murder  in  the  first  degrree  in  the 
felonious  killing  of  Enoch  J.  Link  on  the 
30th  day  of  May,  1890,  by  shooting  him 
with  a  double-biu-rel  shotgun.  The  trial  re- 
sulted In  a  conviction  of  murder  In  the  sec- 
ond degree,  and  the  defendant  was  sen- 
tenced to  confinement  In  the  penitentiary  for 
a  period  of  10  years.  In  the  course  of  a 
protracted  trial  a  great  many  exceptions 
were  taken  to  the  rulings  of  tbe  court,  and 
such  of  them  as  seem  to  us  to  require  at- 
tention will  be  noticed  in  their  order  of  pres- 
entation. 

When  tbe  ease  was  .  called  for  trial  the 
coimty  attorney  asked  permission  to  indorse 
tbe  names  of  additional  witnesses  upon  the 
information.  Objection  was  made  by  coun- 
sel for  the  defendant,  on  the  ground  that 
they  had  no  opportunity  to  examine  Into  the 
credibility  and  standing  of  the  witnesses. 
It  was  represented  by  the  prosecution  that 
these  witnesses  lived  in  the  Immediate  vicin- 
ity of  the  place  of  trial,  and  that  notice  of 
the  application  had  been  given  to  the  de- 
fendant as  soon  as  they  learned  the  names 
of  the  witnesses,  and  the  necessity  for  call- 
ing them.  The  court  permitted  the  names 
to  be  Indorsed  upon  the  Information,  and  on 
the  application  of  the  defendant's  counsel 
for  delay  ruled  that  no  testimony  would 
be  received  within  48  hours  from  the  time 
notice  was  served  upon  the  defendant  that 
such  application  would  be  made.  The  de- 
fendant has  no  cause  for  complaint  on  these 
mllngg,   Suffldoit  time  mu  glrai  the 


whose  names  were  so  Indorsed  was  called 
to  testify,  and  her  testimony  appears  to  be 
wholly  Immaterial  Besides,  the  court.  In 
the  furtherance  of  Justice,  is  invested  with 
power  and  discretion  to  permit  the  nnmes 
of  witnesses  to  be  Indorsed  upon  the  In- 
foi'mution  iiftor  It  has  beon  lilod,  and  even 
after  the  trial  has  actually  commenced. 
State  T.  Cook,  30  Kan.  82,  1  Pac.  32;  State 
T.  Adams,  44  Kan.  135,  24  Pac.  71.  There 
was  DO  abuse  of  that  discretion  in  this  in- 
stance. 

Application  for  a  continuance  was  made  by 
the  defendant  on  acount  of  the  absence  of 
one  Thomas  Moody,  who  was  a  resident  of 
Wyandotte  county,  but  was  then  absent  from 
tlit>  state.  lie  had  te.stili<'a  In  favor  of  the 
defendant  at  a  previous  trial,  and  soon  after- 
wards went  to  South  Dakota.  The  appli- 
cation for  a  continuance  was  denied,  and  a 
sufficient  reason  for  the  ruling  was  a  want 
of  diligence  on  the  part  of  the  defendant 
In  an  effort  to  obtain  the  testimony  of  this 
witness.  Before  the  ruling  the  prosecution 
offered  to  consent  to  the  reading  of  Moody's 
testimony  which  was  given  at  the  former 
trial,  and  the  court.  In  denying  the  applica- 
tion, ruled  tfiat  the  testimony  taken  at  the 
former  trial  might  be  read  in  evidence.  The 
defendant  availed  himself  of  this  privilege, 
and  all  of  the  testimony  previously  given  by 
Moody  was  read  to  the  Jury.  No  error  was 
committed  by  the  court  in  overruling  the 
application  for  a  continuance. 

Several  exceptions  were  taken  to  the  rul- 
ings of  the  court  In  Impaneling  the  Jury. 
Three  persona  called  as  jurors,  and  who  v,'ere 
examined  as  to  their  qualifications,  were  chal- 
lenged by  the  defendant,  but  their  challenges 
were  overruled.  Only  one  of  them  served 
on  the  panel  which  tried  the  case.  One  of 
them  (Peacock)  had  read  an  account  of  the 
transaction  in  the  newspapers  at  the  time  of 
its  occurrence,  and  had  heard  It  spoken  of  by 
others  who  had  read  a  like  account.  From 
the  Information  derived  from  the  newspaper 
accounts  he  formed  the  opinion  that  Link 
was  shot  by  the  defendant,  and  died  from 
the  gunshot  wound  Inflicted  by  him;  but  up- 
on further  inquiry  he  answered  that  he  had 
not  formed  or  expressed  any  opinion  relative 
to  the  Ruilt  or  Innocence  of  the  defendant, 
and  knew  nothing  about  the  facts  of  the 
case,  except  what  he  had  learned  from  the 
newspapers.  lie  was  peremptorily  challen- 
ged by  the  defendant  When  another  of  them, 
Canary,  was  examined  as  to  his  competency., 
he  stated  that  he  bad  read  the  newspaper 
accounts  of  the  shooting  about  the  time  of 
its  occurrence,  and  had  an  opinion  that  Link 
was  dead,  and  that  he  died  from  the  effects 
of  a  gunshot  wound  Inflicted  by  Sorter,  and 
that  he  still  entertained  the  same  opinion. 
He  stated,  however,  that  he  had  had  no  ac- 
qnalntanoe  either  with  the  defoidant  or  with 


edge  of  the  facts;  that  be  h&d  qeltber  ' - 
ed  nor  expressed  an  opinion  as  to  tb-;  r. 
or  innocence  of  the  defendant;  and  tin: . 
could  fairly  try  the  case»  and  would  lk  S 
influenced  by  anything  tbat  be  bad  tstazi  ■ 
read  of  the  occurrence.     He  was  held  l 
a  qualified  Juror,  but  was  snbaequemlj  ^ 
emptorlly    challenged    by    the  def«L:' 
Charies  Stover  was  challenged  for  hic.LT- 
tency,  but  was  retained  by  the  coon,  tii 
was  a  member  of  the  Jury  that  tried  i. 
case.    He  had  read  one  account  of  the  kT.  : 
in  a  newspaper  about  tbe  time  It  vas  i-i 
and  this  was  the  only  informatioa  be 
had  about  It;  but  he  had  formed  no  o;^ 
therefrom  as  to  the  guilt  or  Innocent*  ii  z- 
defendant.    He  had  forzned  an  opinioo  r_ 
Link  was  shot  and  killed  by  Fred.  Sortar.if' 
he  stated  that  he  would  continue  tt  -^i. 
so  until  the  opinlAi  was  removed  t?  r.- 
dence;  but  he  did  not  hold,  nor  bad  be  r-- 
expressed,  any  opinion  as  to  whether  tu  ^ 
fcndant  was  guilty  of  any  crime  by  rea*..:: . 
the  shooting  and  killing  of  Link.   He  : 
never  had  any  acquaintance  with  either  ~ 
defendant  or  the  deceased.    We  tbick  i 
prejudicial  error  was  committed  by  the  c:- 
in  its  rulings  npmi  these  <diaJ1cnge&.  It  - 
true  that  the  Jurors  held  tbe  opinioc  u: 
Link  was  shot  by  Sortor,  and  bad  died  ^  - 
the  effects  of  the  woond  whlcb  he  hid  ^ 
fllcted;  but  it  appears  thAt  this  wssl  - 
controverted  issue  between  tue  parties.  T.- 
defendant  had  always  admitted  that  be  _ 
shot  and  Idlled  Link,  but  his  claim  wu  X' 
he  was  Justified  in  doing  so,  on  the  grr". 
of  self-defense.     The   defendant  wsi.  _ 
course,  entitled  to  a  Jury  whose  miodi 
free  from  any  previously  formed  oplni'Vi  -: 
any  material  fact  or  question  Involved  b  v 
case;  but  an  oi^nlon  upon  a  fiict  openlj  .^t 
ceded  by  the  defendant  could  hardly  IbSz£1* 
the  jurors  In  determining  the  guilt  or  ii:  - 
cence  of  the  defendant.    He  Insisted  t : 
the  beginning  that  he  had  fired  the  fas^  A" 
In  repelling  an  assault  made  upon  li'i:  '7 
Link.    He  testified  fully  as  to  the  oc-cr : 
upon  a  former  trial,  and  the  fact  that  lit  U 
shot  and  killed  Link  was  tben  admit»l  * 
him.    In  the  flnal  trial  he  was  again  i ' ' 
ness  In  bis  own  behalf,  and  stated  la  ir'" 
the  circumstances  of  the  killing.  lattiB}  =*, 
same  admlsrion.    It  therefore  appears 
the  killing  of  Link  was  not  a  material 
In  the  case;  and,  as  the  Jurors  chaneDp?'.'  -'i 
not  formed  nor  expressed  an  opinioD  u  *| 
whether  the  killing  was  justiflftble  or  a:'.  »j 
upon  any  matra^  fact  in  issue,  no 
tial  error  was  committed  in  ovemtlin^  M 
challenges.    State  v.  Wells,  28  Kaa 
State  V.  Gould,  40  Kan.  268,  19  Pac.  TS'  1 

C(Hnplalnt  is  also  made  of  rulings  ei>l~ 
several  Jurors  from  Qie  panel.  One  of  t 
who  claimed  that  be  had  ndtber  foriB^- 
expressed  an  opiniw  as  to  tbe  guilt  er . 


wUb  tne  deZendant,  and  had  heara  me  facts 
of  the  case  discussed  by  quite  a  namb«>  of 
persons,  some  of  whom  claimed  to  know  all 
about  the  occurrence.  Another,  who  thought 
he  could  give  the  defendant  a  fair  trial,  had 
.  read  the  evidence  of  the  former  trial,  from 
.  whldi  be  had  formed  an  opinion  in  the  case. 
Another  of  them  was  acquainted  with  the 
defendant,  had  heard  and  read  a  great  deal 
about  the  facta,'  and  had  expressed  an  opin- 
ion as  to  the  guilt  or  tnnocmce  of  the  de- 
fendant, but  was  of  the  oplnlMi  that  he  ^uld 
fairly  and  Impartially  try  the  case.  Another 
was  a  brotber4n-Iaw  of  one  of  the  counsel  for 
the  defendant,  who  had  talkeu  with  several 
persons  In  regard  to  the  facts,  and  was  not 
positive  but  that  he  had  talked  with  his 
brothoz^in-law  In  regard  to  the  matter.  An- 
other was  present  a  short  time  during  the 
former  trial,  and  heard  a  witness  tastlfy  In 
the  case,  had  read  the  newspaper  aocounts 
of  the  case,  and  held  an  opinion  which  was 
not  a  mere  Impression.  It  appean  to  us  that 
there  la  no  good  reason  to  complain  of  the 
action  of  the  court  in  excusing  these  Jurors. 
In  impaneling  a  Jury  a  large  discretion  Is 
necessarily  confided  to  the  court,  and  there 
appears  to  have  been  some  reascm  In  eaxAi 
cose  for  the  action  taken.  'Vtom  what  ap- 
pears la  the  record  the  Judge  might,  as  It 
seems  to  us,  have  overruled  some  of  these 
challenges  without  committing  arnur.  Yet 
he  not  only  heard  their  answers,  but  saw 
their  conduct,  and  was  better  able  to  deter- 
mine whether  th^  were  sultaNe  jurora  The 
nile  applicable  in  retaining  Jurors  does  not 
apply  in  discharging  them;  and  so  It  has 
Ijeen  said  "that  a  trial  court  has,  and  should 
bave,  a  very  extensive,  and  almost  unlimit- 
ed»  discretion  in  discharging  a  person  called 
to  serve  on  a  Jury,  who  might.  In  the  opin- 
ion of  the  court,  not  make  the  fittest  or  most 
competent  person  to  serve  on  the  Jury  In  the 
particular  case.  We  can  hardly  see  how  the 
court  oould  commit  substantial  error  in  dis- 
charging any  person  from  the  Jury  when 
twelve  other  good,  lawful,  and  competent 
men  could  easily  be  had  to  serve  on  the  Ju- 
ry." State  V.  Miller,  29  Kan.  43;  Stout  v. 
Etyatt,  13  Kan.  232;  Railroad  Oo.  v.  Franklhi, 
23  Kan.  74;  1  Thomp.  Trials,  8  88;  12  Amer. 
&  Kng.  Enc.  Law,  3G0. 

Tboe  is  complaint  made  about  the  open- 
ing statement  of  counsel  for  the  state,  but 
only  one  objection  was  made  at  the  time. 
W'e  have  examined  that  objection,  and  find 
nothing  snbstantial  in  it,  and  we  dlaoorer 
very  little  reason  for  complaint  of  any  por- 
tion of  the  statement. '  As  the  attrition  of 
the  trial  court  was  not  called  to  other  ob- 
jectiona  now  complained  of,  we  cannot  ex- 
amine them.  Ballroad  C!o.  r.  Irwin,  87 
Kan.  701,  16  Pac.  148. 

The  pomlaalw  granted  counsd  for  tbe 
state  to  cro6£hexamlne  one  ot  their  own  wtt> 
newes  la  »  matter  of  eomplalnt  After  tlie 


the  time  that  the  fatal  shot  was  nred,  ana 
had  denied  seeing  him  there,  tbe  state  in- 
quired If  he  had  not  testified  difrerently  on 
a  former  occasion,  and  the  defendant  ob- 
jected, claiming  that  they  had  no  right  to 
contradict  or  destrt^  the  testimony  of  their 
own  witness.  Counsel  for  the  state  then 
informed  the  court  that  they  were  sur- 
prised at  the  testimony  that  had  Just  been 
given,  for  the  reason  that  the  witness  had 
given  contrary  testimony  on  former  exami- 
nations, and  they  asked  the  right  to  coll 
his  attention  to  his  former  statements,  and 
also  to  show  what  testimony  he  then  gave. 
The  court  decided  that  they  should  be  ikt- 
mitted  to  examine  the  witness  as  to  whether 
he  had  previously  given  contrary  testimony, 
and  that  they  might  cross-examine  tbe 
witness  If  necessary,  to  ascertain  whethor 
he  was  mistaken  !n  the  testimony  now 
given.  They  then  called  the  attention  of 
the  witness  to  evidence  which  he  had  for- 
merly given  at  the  coroner's  Inquest,  the 
preliminary  examination,  and  at  the  former 
trial  of  the  cause.  As  to  some  of  the  testi- 
mony the  witness  stated  that  he  could  not 
remember  whether  he  had  so  testified  or 
not,  but  that,  If  he  did,  he  was  mistaken 
as  to  the  facts.  When  the  state  proposed 
to  offer  tbe  evidence  previously  given  by  the 
witness  ft  was  excluded  by  the  court  upon 
the  objection  of  the  def^dant.  As  a  gen- 
eral rule,  a  party  cannot  Impeach  his  own 
witness,  nor  interrogate  him  with  a  view 
to  affect  hla  credibility  merely.  Neither  can 
be  Introduce  other  evidence  for  that  pur- 
pose^ But,  while  he  may  not  Impeach  him, 
he  la  not  conclusive^  bound  by  the  state- 
ments which  he  may  make.  And  where  a 
party  has  been  entrapped  or  deceived  by  an 
artful  w  hostile  witness,  he  may  examine 
tbe  wltnesB  as  to  contrary  declarations,  and 
may.  In  Uie  discretion  of  the  court,  be  al- 
lowed to  show  what  such  contrary  dedarar 
tlom  were-  In  Johnson  v.  Leggett,  28 
Kao.  605.  It  was  held  that  '^e  matter  la 
left  largely  within  the  discretion  of  the 
trial  court;  that  that  court  may,  when  it 
thinks  the  lnta«8ts  of  Justice  require,  per- 
mit a  party  to  show  fliat  he  la  unexpectedly 
mistaken  In  the  testimony  of  any  witness; 
that  he  had  good  reason  to  expect  other 
testimony,  and  what  such  othee  testi- 
mony would  be."  In  the  present  cose 
there  were  some  apparent  inconsistencies 
In  tbe  statements  of  the  witness,  although 
they  were  largely  cleared  up  and  explained 
when  his  explanations  were  g^ven.  It 
would  seem  that  tb&K  had  be&a  no  abuse 
1^  discretion  In  permitting  the  state  to 
probe  the  reoollectiott  of  the  witness,  and  to 
obtain  from  him  explanations  of  what  ap- 
peared to  be  inconsistencies  In  the  testi- 
mony be  had  given.  The  course  adopted 
enabled  the  witness  to  oorrect  and  explain 
his  formw  sw<Hii  statements,  and  was  an 
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act  of  Justice,  not  only  to  the  parties,  bnt 
to  the  witness  himself.  The  corrections  and 
explanations  were  such  that  the  court  did 
not  deem  it  Important  to  allow  the  Intro- 
duction of  the  testimony  prevlonsly  glren 
by  the  witness.  Bullard  r.  Pearsall,  63  N. 
T.  230;  1  Whart  Bv.  8  649;  1  Thomp.  Tri- 
als, §  512;  Greenl.  Et.  |  444. 

Another  exception  was  taken  to  the  ruling 
of  the  court  In  allowing  the  state  to  read 
portions  of  the  testimony  given  hy  the  de- 
fendant at  the  first  trial  of  the  case.  Tliis 
exception  cannot  be  sustalued.  The  defend- 
ant freely  offered  himself  as  a  witness  on 
the  former  occasion,  and  gave  testimony 
in  his  own  behalf;  and  it  is  now  settled 
that  the  testimony  of  a  defendant,  Tolun- 
tarlly  given  on  a  previous  examination, 
may  be  read  In  evidence  against  him.  State 
T.  Miller,  35  Kan.  328,  10  Pac.  865;  State 
T.  Taylor,  86  Kan.  329,  18  Pac.  550;  1 
Tfaomp.  Trials,  S  647. 

A  further  objection  in  this  connection  is 
that  the  court  permitted  counsel  for  the 
state  to  read  portions  of  the  testimony, 
while  defendant  Insisted  that.  If  any  was 
otTcred,  all  should  be  read.  This  objection 
Is  not  tenable.  When  former  testimony  as 
to  any  subject  or  fact  Is  ottered,  all  that 
relates  to  that  fact  or  subject  should  be 
placed  before  the  Jury;  but  the  state  was 
not  required  to  read  such  parts  as  related 
to  a  wholly  different  subject  from  that 
which  they  desired  to  present  Com.  t. 
Keyea.  11  Gray,  323;  Starln  v.  People.  40 
N.  Y.  333,  339;  Rouse  v.  Whited,  25  N.  T. 
ITO;  Railway  Co.  v.  Howland.  (Ga.)  9  S.  B. 
1040;  2  Whart.  Ev.  }  1108.  The  court  was 
very  liberal  to  the  defendant  in  this  respect, 
as  it  permitted  him  to  read  to  the  Jury  the 
whole  of  the  testimony  which  he  had  given 
on  the  former  ocni.slon,  and  heuce  lie  h;is 
no  reason  to  complain.  What  has  been  said 
respecting  the  reading  of  the  former  testi- 
mony of  the  defendant  is  somewhat  appllcar 
ble  to  the  objection  made  to  the  reading  of 
that  which  had  been  given  by  Maiy  Baker. 
A  portion  of  her  former  testimony  was  read 
with  a  view  of  contradicting  her  statements 
made  upon  the  witness  stand  at  the  present 
trial,  and  the  court  permitted  the  reading  of 
the  whole.  Her  testimony  all  related  to  one 
occurrence  and  subject,  and,  when  a  por- 
tion of  It  was  ottered,  the  reading  of  the 
whole  was  permissible.  There  had  been 
previous  disagreements  and  quarrels  be- 
tween the  deceased  and  the  defendant,  and, 
while  the  court  permitted  the  defendant  to 
show  tliat  such  controversies  had  occurred, 
that  threats  had  been  made,  and  that  bad 
feeling  had  existed  between  them,  it  refused 
to  go  Into  and  try  the  merits  of  these  dlffl- 
CDltles.  To  have  entered  upon  a  detailed 
examination  of  the  facta  as  to  who  was 
right  and  who  was  wrong  in  these  would 
have  obscured  the  real  Issue,  and  have 
served  no  good  purpose.  The  court  allowed 
a  liberal  scope  of  examination  as  to  the 


dlapotitlon  of  the  deceased  tomrds  the  de- 
fendant, and  the  acts  and  threats  of  the  de- 
ceased, tending  to  show  tlut  the  defendant 
as  a  reasonable  man,  believed  that  be  vu 
in  danger  of  losing  his  life  or  of  snfferiu 
great  bodily  barm  at  the  time  be  ISrei 
fatal  shot,  were  allowed  to  go  to  the  Jury. 

There  are  other  objections  to  the  admi&£.<.3 
of  tcRt1m<Hiy,  all  of  which  bare  been  ex- 
amined, but  none  of  them  are  deemed  to  be 
material  nor  to  require  special  attentkA 
There  Is  sufficient  testlmooy,  we  think,  u 
sustain  the  theory  of  the  state  and  the  ra- 
diet  of  the  Jury.  The  deceased  was  a  Uack- 
smlth,  who  worked  In  a  shop  situated  uptm  i 
street  or  idf^way  In  Quindaro,  and  in  rlK 
nei^borhood  of  the  def^danfa  borne  Tat 
defendant  was  a  market  gardoier,  wbo  made 
dally  trips  to  the  Kansas  City  maricet.  drii- 
ing  a  double  team  attached  to  an  ordinarj 
market  wogcm.  He  usually  started  abom  3 
o'clock  In  the  morning,  and,  on  acooont  of  tbe 
dangers  attending  such  an  eariy  trip,  be 
states  that  he  usually  carried  a  weapcm  fcr 
defense.  The  ordinary  route  ot  tniTel  to  tbe 
market  was  past  the  blac^mltb  shop  is 
whldi  Link  worked.  The  testimony  tcDds  to 
show  that  bad  feeling  existed  between  theoL 
and  that  in  passing  the  shc^  the  defendxot 
had  on  several  occasions  made  pror^Aing  re- 
marks, grimaces,  and  gestnres  towards  tbe 
deceased;  and  that  on  one  occasion  the  de- 
ceased had  been  provoked  into  throwing  nds- 
Biles  of  some  kind  at  the  defendant  as  bs 
passed.  On  the  day  ot  the  hcKnIclde  the  de-  | 
fendant  took  with  him  to  the  market  a  had- 
ed double-barrel  shotgtm,  and  in  retumins 
from  the  market  in  the  for«ioon  of  that  datf 
he  drove  by  the  blacksmith  shop,  tbe  hones 
being  in  a  trot  as  he  approached  and  passed 
the  shop.  About  the  time  of  passing  tbe 
shop  the  deceased  came  out  of  tbe  shop  witk 
some  kindling  with  which  to  bnfld  a  fire 
around  some  wagon  tires  on  tbe  roadside 
near  the  door  of  the  bladcsmith  sboii.  One 
witness  states  that  d^endant  about  that  tiiM 
muttered  or  mtmibled  something  In  a  low 
voice,  and  Immediately  afterwards  discharged 
his  gun  in  the  direction  of  the  deceased, 
etther'at  him  or  over  his  head.  THie  horses 
immediately  broke  Into  a  gallop,  and  rapidly 
bore  the  defendant  away  from  tbe  shop  | 
and  the  deceased,  and  when  he  was  from  59  I 
to  80  feet  from  the  wagcm  tires  where  tbe 
deceased  was  building  a  fire  tbe  d^endast 
turned  around  In  his  wagon  and  fired  tbe 
second  shot;  and  whether  one  oc  both  dun 
to<^  effect  is  a  subject  oS  doabt,  bat  stts  < 
the  firing  of  tbe  seomd  shot  Unk  staggered  I 
and  fell,  and  Immediately  expired.  The  de- 
fen  dajit  states  tbat  he  first  saw  Link  cook 
out  of  the  shop  whoi  he  was  50  yards  amy: 
that  Link  vras  In  the  act  hmiding  a  flie 
around  the  wagon  tires,  as  stated,  but  that 
he  made  no  remarks  to  Link  as  he  paaed, 
and  that  while  Unk  was  sbx^ked  over,  pot- 
ting the  shavings  on  the  fire,  be  crabbed  sp 
some  stones,  and  commenced  to  throw;  Ot* 
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jink  threw  some  stones,  wbldi  did  not  strike 
he  defendant,  when  defotdant  turned 
LTonnd  In  his  wagcm,  pitted  np  the  gnn,  and 
Ired  a  shot  orer  link's  bead;  that  Link  then 
>lcked  up  some  more  stones,  and  came  to- 
rards  defendant,  and,  while  he  was  in  the 
cc  of  throwing,  the  second  shot  was  flred. 
3e  states  that  he  flred  the  first  shot  ot^ 
jink's  head,  to  make  him  go  back,  and  the 
«cond  was  fired  to  save  his  own  life.  The 
teceased,  however,  was  unarmed,  and  the 
lalm  of  the  state  Is  that  no  stonee  were 
brown  by  him  on  this  occasion,  and  no  hos- 
Ue  (Ifmonstratlon  was  made  towards  the  de- 
iendant.  It  would  seem  from  the  testlmon7 
bar  under  any  the<H7  the  defendant  had  Ut- 
1e  cause  to  apprehend  such  personal  danger 
LS  would  Justify  the  shooting  and  the  homl- 
Ide.  He  was  In  a  wagon,  while  Link  was 
o  foot  Defendant's  team  was  on  a  gallop, 
«aring  him  rapidly  from  danger,  If  any  there 
rat;  and  when  the  team  was  going  at  great 
peed,  and  about  80  feet  away  from  Link, 
he  d^endanit  laid  down  the  lines,  turned 
Lbont  in  faU  wagon,  and  fired.  It  Is  difficult 
0  see  any  necessity  or  ]u8tlflcatl<m  for  that 
ibot.  and  the  jury  had  suflldent  testimony 
or  the  conclu8t<m  which  It  reached. 
Clomplalnt  Is  made  at  the  charge  given  to 
he  Jury,  and,  first,  witli  reference  to  the 
Ifteeuth  Instruction,  which  charged  that  a 
lerson  la  prenuned  to  intend  to  do  that 
rhleh  be  Tf^tmtarlly  does  do,  and  intends 
lU  the  natural,  usual,  and  probable  results 
if  hla  own  Toluntary  acts;  and,  If  they  found 
hat  the  defendant  shot  and  killed  Link,  as 
Awrged  In  the  Infm-matlon,  and  that  the 
latural  and  ordinary  consequences  ot  sucb 
ihooting  would  be  the  death  of  Link,  that 
hen  the  preenmptlmi  would  be  that  the  de- 
endant  shot  with  the  hitent  to  kin  him.  The 
ury  were  IntSormed.  in  the  same  connection, 
towevtt,  that  this  was  not  a  conduslve  pre- 
mmptlon,  but  might  be  overthrown  and  le- 
ratted  by  the  eridatce.  Thla  Is  a  prop«'  In- 
itrnctlon,  and  Its  language  does  not  warrant 
he  Inference  that  the  burden  of  proof  In  the 
ase  waa  shifted  from  the  state.  In  the 
l^teenth  instruction  the  court  declared  that 
'the  Involuntary  billing  of  anotha-  by  a 
veaptm,  or  by  means  nelth«-  cruel  nor  un- 
unal,  In  the  heat  of  paaslMi,  in  any  cases 
tther  than  justifiable  homicide,  ahall  be 
teemed  manslaugbt»  in  the  fourth  degree." 
Mmea  Ao^  |  26.  The  defendant  requested 
he  giving  of  an  instruction  under  aectlMi  27 
the  crimes  act.  defining  manslau^ttf  In 
be  fourth  degree,  which  results  from  the 
'act,  procnreuMot  or  culpable  negligence  of 
uuther;"  bat  the  request  was  properly  re- 
vised by  tbe  eoot,  as  there  waa  no  evidmce 
a  tbe  eaae  to  sustain  such  a  theory,  nor 
(rhldb  mmld  warrant  a  charge  vjxAer  that 
lectlon  of  tbe  statute.  The  coort  faUed  to 
idd  a  dause  to  the  twen^-secMid  Inatmc- 
tkMt  which  was  reqnffited  by  the  defendant 
[t  rdated  to  the  queotion  of  self-defenae,  but, 
M  ttat  subject  was  quite  folly  petaeabeA  to 
T^.no.l&— 66 


the  Jury,  the  refusal  affords  no  ground  for 
a  reversaL  Complaint  Is  made  of  the  re* 
fusal  to  give  the  twenty-eighth  Instruction, 
with  reference  to  the  good  cHiaracter  of  the 
defendant;  but  the  court  did  not  overlook 
the  subject  as  It  gave  the  following  iustrv*- 
titm:  "Evldoice  of  prerlous  good  cbaractei 
is  competent  evidence  in  favor  of  the  party 
accused,  as  tending  to  show  that  he  would 
not  be  likely  to  commit  Uie  crime  cbargeA 
against  him;  and  may,  under  scHue  drcom- 
stances,  be  anffldent  to  create  a  reasonable 
doubt  ot  hla  guilt  when  It  would  not  other- 
wise exist  But  if  the  Jury  believe  from  the 
evidence  that  the  defendant  did  commit  the 
crime  in  question,  aa  charged  in  the  informa- 
tt(m,  it  wUl  be  your  duty  to  find  the  d^end- 
ant  guilty,  even  thou^  the  evidence  may  sat- 
lafy  your  minds  that  the  defendant  inrevloas 
to  the  alleged  crime  had  sustained  a  good 
reputation  and  character  as  a  peaceable^ 
quiet  law-abiding  dtiaen."  There  la  no  good 
cause  to  complain  of  this  instmctlcm.  It  taXr- 
ly  reoogniaea  the  rule  that  proof  oi  good  diar^ 
acter  Is  an  Ingredl^t  to  be  considered  by  the 
Jury  In  determining  the  guilt  or  innocence  of 
the  defendant  Objection  la  made  to  the  lat 
tear  part  of  tbe  instruction,  and  especially  to 
the  use  of  the  word  "crime."  The  court 
however,  does  not  assume,  as  seems  to  be 
claimed,  that  a  crime  had  been  committed, 
bat  says  no  more  than  that  If,  from  all  the 
evidence,  including  that  relating  to  good 
character,  they  find  the  defendant  did  com- 
mit the  crime  or  ofToise  charged  In  tbe  In- 
formation, it  will  be  thdr  duty  to  oonvirt 
although  the  defendant  may  have  previously 
sustained  a  good  reputation  and  character. 
In  several  other  instnictl<ms  the  court  bad 
advised  the  Jury  that  they  could  not  convict 
the  defendant  unless  the  proof  satisfied  them 
of  his  guilt  beyond  a  reasonable  doubt  State 
V.  Douglass,  44  Kan.  627,  26  Pao.  476; 
State  V.  Spendlove,  47  Kan.  168,  28  Pa&  094; 
People  V.  Mead,  60  Mich.  229.  15  N.  W.  95; 
People  V.  Sweeney,  (N.  T.  App.)  30  N,  B. 
1005.  Tbo  court  refused  the  giving  of  tbe 
twenty-seventh  inatructlon  requested  by  the 
defendant,  which  related  to  the  individual 
duty  and  responsIblU^  of  each  Jxiror;  but 
as  the  court  had  sufficiently  instructed  the 
Jurors  In  this  respect  In  Its  seventh  Inatruc- 
tlon, a  repetltlm  was  unnecessary.  The  In- 
stmctlonB  given  from  the  twenty-sixth  to  the 
thirty-fifth,  inclusive,  were  given  at  the 
request  of  the  state,  and,  although  they  are 
criticised,  we  think  they  are  applicable  under 
the  facta  of  the  case,  and  substantially  cor- 
rect In  the  twenty-eighth  inatructlon  it  is 
said  that  *if  at  the  time  the  defendant  fired 
the  fatal  shot  the  deceased  was  not  aigaged 
in  making  any  assault  upon  lilm,  or  in  any 
way  threatening  or  menacing  the  defendant 
and  waa  not  armed  with  any  deadly  weapon, 
and  did  not  have  anything  in  his  hand,  but 
waa  standing  still,  facing  the  defendant  and 
the  defendant  waa  In  hla  wagrai.  at  a  dl^ 
tanoe  «<  el^ilr  fast  or  moce  from  the  da- 
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ceased,  his  horses  moTlng  In  the  opposite  di- 
rection In  a  gallop,  and  the  defendant  was 
not  in  imminent  danger  of  receiving  any  In- 
Jnry  from  the  deceased,  and  was  under  no 
reasonable  apiffeheosion  of  receiving  any  In- 
Jury  from  deceased;  that  then  the  defendant 
was  not  Justified  in  shooting  deceased,  even 
though  the  deceased  had  Immediately  before 
that  time  assaulted  falm  and  hit  him  with  a 
Btone."  This  Instruction  presented  the  the- 
ory of  the  state,  and  correctly  states  the 
law.  The  only  criticism  that  can  be  made 
upon  the  Instruction  is  where  the  court  fixes 
the  number  of  feet  which  the  defendant  was 
from  the  deceased  at  the  time  of  the  shoot- 
ing. The  defendant  himself  stated  that  he 
thought  he  was  about  SO  or  60  feet  awf^, 
but  it  might  have  been  over  80  feet;  and  a 
reading  of  the  whole  testimony  leads  us  to 
b^eve  that  he  was  about  SO  feet  from  the 
deceased  when  the  last  shot  was  fired.  The 
court,  however,  does  not  assume  that  the 
facts  stated  were  true,  but,  as  th&e  was  tes- 
timony oBereA  by  the  state  tending  to  prove 
these  facts,  an  instruction  applicable  to  such 
facts.  If  found  to  be  true,  was  given.  Some 
of  the  instructltms  complained  of  state  the 
law  stronc^  In  favor  ot  the  theory  of  the 
state,  but  we  see  no  incorrect  proposltlcm  of 
law,  nor  an>'thing  which  would  Justify  a 
disturbance  of  the  verdict 

Some  complaint  is  made  that  the  court  did 
out  embody  the  tacts  and  theory  of  self- 
defense  r^ed  on  by  the  defendant  in  an  in- 
struction, but  no  sudi  Instruction  was  pre- 
pared or  requested  by  the  defendant  In 
the  charge  of  the  court  however,  the  general 
tbe(M7  of  self-defense  relied  on  by  the  de- 
fendant was  fully  presented  to  the  Jury.  If 
the  defendant  desired  additional  Instructifms, 
he  should  have  requested  them;  and,  as  none 
were  requested,  the  court  did  not  commit  any 
reversible  error  in  Its  failure  to  give  them. 
State  V.  PfeBTerle,  30  Kan.  96,  12  Pac  406; 
State  V.  Peterson,  38  Ean.  201,  16  Pac.  263; 
SUte  V.  Estep,  44  Kan.  572,  24  Pac.  986. 

An  attempt  has  been  made  to  raise  the 
question  as  to  the  mlsamduct  of  the  Jury. 
Attached  to  the  record  are  affidavits  to  the 
eCFect  that  some  of  them  drank  intozicatii^ 
liquors  after  they  were  Impaneled  and  bef(»re 
the  verdict  was  returned.  It  Is  only  prop«r 
to  state  Id  this  connectlcm,  however,  that  it 
does  not  aiipear  that  any  liquor  was  drank 
during  the  course  of  the  trial,  or  while  they 
were  considering  of  their  verdlot  and  no 
Juror  was  Intoxicated  or  under  the  influence 
of  liquor  while  perf(»-mlng  his  duties.  These 
affidavits,  however,  form  no  part  of  the 
transcript  and  cannot  be  ccHUddered  by  this 
court  They  were  not  Incorporated  in  the  WH 
ot  exception,  and  this  was  necessary  In  order 
to  make  them  a  part  ot  the  record.  State  v. 
Devlne  ^  Kan.  252,  80  Pac;.  522,  and  cases 
cited.  But,  if  the  testimony  upon  this  ques- 
tion had  been  properly  Included  in  the  traa- 
scrlpt,  it  would  not  have  afforded  grounds 
tor  %  new  trial.   It  has  already  beeo  d»- 


termlned  In  this  court  that  the  mere  drt^ 
Ing  of  intoxicating  liquor  1^  the  jnron  &c 
lug  the  progress  of  the  trial,  not  fmnitbe: 
by  the  prevailing  party,  and  which  his  id 
appreciable  Influence  upon  th^  oondncc  i 
not  ot  Itaiil  sufficient  to  set  aside  a  verfir. 
Perry  v.  Bailey,  12  Kan.  539;  Larimer  t. 
KeUey,  13  Kan.  78;  State  t.  Tatlmr,  »  Ea 
80,  8  Pac.  267. 

We  have  examined  all  of  the  points  pn- 
scnted  In  appellant's  brief,  some  of  whidi  t 
Is  not  deemed  necessary  to  specially  nodet 
and  find  in  them  no  sufficient  groond  for  t 
reversal*  and  hence  the  Jadgm«it  of  the  d»- 
trlct  court  will  be  affirmed.  All  the  pwkm 
concurring. 


ALMJN  V.  BAETLBTT. 
(Supreme  Court  of  Kansas.    Dec  %  18B3D 

AdMIXISTBA^TIOK— FlILUBB  TO  FlU  KKFOBT-iS 

ITATIOM  OW  ACTIOICB. 

1.  The  facts  that  an  administrator  erf  i  d^ 
ceased  person  filed  an  inventorT  of  the  penan. 
property  belon^g  to  the  estate  on  October  I 
18k!,  and  failed  to  at  any  time  tbercafter  aub 
annual  or  final  settlement  of  the  estate  nvr 
to  hii  death,  which  occurred  In  Januair.  1^' 
do  not  alone  show  a  wrongful  conTcrsoc  d 
sadi  estate,  or  any  i^irt  thereof,  by  the  sdins- 
istrator  to  his  own  uaeu 

2.  The  facta  above  sUted  do  not  ihov  t 
cl^m  for  the  amount  of  property  fxtmiae  i:: 
the  hands  of  such  deceased  administiator.  fi>£ 
by  an  administrator  de  bonis  noa  aaainst  ^ 
estate  of  snch  first  administrator,  ta  be  lismf 
by  the  statute  of  limitations. 

(Srllabns  by  the  OonrL) 

Error  from  district  court,  WUbod  cooatj. 
li.  StlUwen,  Judge. 

Action  by  0.  L.  BarUett»  admlnMzatar  tt 
the  estate  of  John  Brown,  deceuad. 
J.  D.  Allen,  admlnlstratn-  of  the  catate  at 
Henry  Brown,  deceased.   PlaintUf  had  Jadr 
ment,  and  defendant  bringa  error.  Afflnud. 

C.  S.  Reed  and  J.  B.  F.  Gates,  for  plahitlS 
In  envr.  8.  S.  Khrkpatridc,  for  defendast 
In  emv. 

ALLEN,  J.  This  ease  was  trted  on  tbe 
following  agreed  statement  of  Cads:  d 
John  ^wn  died  August  1,  1882:  (2>  Hear 
Brown  was  appointed  administrator  of 
estate  of  John  Brown  September  22. 
and  gave  bond  as  sueh  administrator  on  tbe 
same  day.  (3)  Henry  Arown«  as  meib  adn^ 
Istrator,  ffied  an  inventory  of  the  posim 
propor^  belonging  to  eaM  estate  of  siM 
John  Brown,  coming  Into  hla  hands  Oc^ 
ber  8.  1882,  which  showed  $138SJS0  of  tke 
said  estate,  and  coming  Into  Us  hands  ■> 
administrator.  (4)  Henry  Brown,  as  oneh  i-^ 
mlnlstrator,  never  afterward  filed  any  stasr- 
ment  w  annual  account  ot  hla  acts 
doings  In  and  about  the  admlnlstratka 
of  said  estate,  and  never  made  any  asnsil 
or  final  settlement  of  any  kind  or  chsne- 
ter,  of  said  estate.  (tS)  Said  Hairy  Bros? 
died  January,  1888,  and  Saiah  A.  Brown  iz' 
J.  D.  Allen  were  ^npf^ted  admlBlsRaitf* 
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t  the  estate  of  Henry  Brown,  deceased, 
anuaty  25,  1888.  (6)  On  May  2,  1889,  C 
b  Bartlett  was  appointed  administrator  of 
lie  estate  of  John  Brown,  deceased,  d) 
Kn  August  8,  1888,  said  C.  L.  Bartlett,  as 
ach  administrator,  filed  the  account  here  In 
DntroTo^,  claiming  ^,472.56  In  favor  of 
He  estate  of  John  Brown,  deceased.  (8) 
'he  administrators  of  the  estate  of  Henry 
(rown,  deceased.  Interposed  aa  plea  th^eto 
tie  statute  of  limitation,  claiming  that  said 
emand  was  barred  thweby.  The  court 
3und  In  faror  of  the  plaintiff,  and  render- 
d  a  Judgment  accordingly.  The  defendant 
rln;;s  the  case  here  (or  reriew. 
Counsel  for  plalntUf  In  error  discusses  In 
is  brief  the  question  whether  the  admtnls- 
rator  de  bonis  n(m  can  recorer  from  the 
dminlstrator  of  his  deceased  predecessor 
nythlng  more  than  that  pwtlon  of  the  es- 
ite  which  still  remained  unadmlnlBtered  In 
le  bands  of  the  former  administrator  at  the 
me  of  his  death,  and  contends  that  any 
ortlon  of  the  assets  of  the  estate  which 
e  had  sold  and  couTerted  to  his  own  use 
Duld  not  be  recovered  by  the  administrator 
B  tmnls  non.  The  principal  portion  of  coun- 
el's  brief  Is  deroted  to  a  citation  and  dls- 
asslon  of  anthorttiee  on  this  question.  On 
:ie  other  hand,  counsel  for  the  defendant  In 
rror  suggests  that  the  record  falls  to  pre- 
>nt  any  such  question;  that  the  sole  point 
lulled  on  In  the  trial  court  was  the  statute 
t  limitations.  On  Inspection  of  the  record, 
re  find  this  contention  sustained.  The  ad- 
ilnlstrator  de  bonis  non  filed  in  the  pro- 
ate  court  an  account  against  the  estate  of 
ie  former  administrator,  claiming  the  bal- 
nce  of  the  inventory,  as  shown  by  the  re- 
ort  of  the  former  administrator,  and  inter- 
it  thereon.  ThSB  account  was  duly  verl- 
ed.  There  to  absolutely  nothing  In  the  rec- 
rd  showing  what  the  property  was,  nor 
'hen  it  was  dtopoeed  of.  If  ever,  nw  what 
'as  done  with  the  jHrn^eds.  For  anything 
Isclosed  by  the  reomd.  it  might  be  that 
le  administratw  of  his  estate  had  the  spe- 
flc  funds  deaived  from  the  sale  of  the  prop- 
*ty.  It  to  therefore  not  necessary  to  con- 
der  the  question  most  dtocnssed. 
The  only  other  question  to  be  considered 

as  to  whether  the  acti<»i  was  barred  by 
le  statute  of  limitations.  It  to  contended 
lat  when  Henry  Brown,  administrator  of 
le  estate  of  John  ]^own,  deceased,  failed 
»  make  a  settlement  within  the  time  pre- 
sibed  by  law,  or  within  a  reasonable  time 
lereafter,  without  rendering  any  excuse 
lerefor,  the  law  i»eBumes  the  conTenrion  of 
le  funds,  and  the  statute  of  limitations  be- 
ns to  run  from  the  time  of  such  failure. 

to  quite  a  startling  proposition  that  mere 
i^ect  to  perftmn  the  official  duty  of  render- 
Lg  accounts  at  the  time  required  by  law 
»  the  probate  court  win  be  deemed  a  con- 
>rsioD  of  the  trust  funds  in  the  bands  of 
1  executor  or  admlnistratcH',  so  as  to  start 
M  nmidiig  of  ibm  statats  of  Umitatlfms. 
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We  think  It  very  dear  that  the  statute  of 
limitations  would  not  begin  to  run  In  favor 
of  the  administrate  until  he  bad  done  some 
unequivocal  act,  showing  the  Intention  on 
hto  part  to  repudiate  his  trust  and  claim 
the  funds  as  his  own.  It  is  wdl  settled  that 
no  statute  of  limitations  runs  against  the 
beneficiaries  to  a  trust  fund,  so  long  as  the 
trustee  continues  to  recognize  th^  rights. 
A  failure  to  perform  an  ofllclal  duty  at  the 
prectjie  time  required  by  law  Is  not  necessari- 
ly any  evidence,  much  less  conclusive  evi- 
dence, of  a  purpose  to  wrongfully  convert 
and  misapply  trust  funds.  Perry  v.  Smith, 
81  Kan.  423.  2  Pac.  784;  Perry,  Tmsta,  | 
864.  We  do  not  think  the  case  of  Carr  v. 
Catlhi.  IS  Kan.  384,  at  all  In  conflict  wltb 
our  views  above  expressed.  The  Judgment 
to  affirmed.  All  the  Justices  ooncnrrlng. 


STBTHNS  v.  CLBBCMON& 
(Snprane  Court  <tf  Kansas.    Dec.  9t  180S.) 
Apfbal— KcviBW  — QpENixo  Cau  roa  Fobtbsb 

EVIDENCB. 

1.  The  verdict  ot  a  Jury,  when  supported  by 
competent  testimony,  fisposes  of  all  diq>uted 
questions  of  fact. 

2.  After  both  parties  have  introduced  th^ 
testimony,  and  the  court  has  Instructed  the 
jury,  tlie  iatroduction  of  further  testimony  is  a 
matter  within  the  discretion  of  the  court;  and 
the  court,  in  this  case,  did  not  err  in  refuaiug 
to  admit  testimony  not  pn^terly  rebuttal  after 
the  case  had  been  reopened. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Dickinson  coun 
ty;  M,  B.  Nichotoon,  Judge. 

Action  on  three  promlssOTy  notes  by  Oul- 
bartscm  0.  Stevens  against  John  J.  Clem- 
mmiB.  Defendant  had  Judgment,  and  plain- 
tiff brings  error.  Affirmed. 

John  H.  Mahan.  for  pl&lntlff  In  wror.  O. 
li.  VLwsn  and  O.  F.  Head,  tor  deCendant  In 
error. 

AIjLDN.  J.  Plaintiff  In  «ror.  as  plaintiff 
below,  brought  suit  against  the  defendant 
on  three  promissory  notes,  tat  $98,  f  111.30. 
and  $316.00.  less  credit  of  $113.60.  The  de- 
fendant pleaded  payment  in  fall,  and  also 
alleged  as  a  counterclaim  that  he  had  paid 
plaintiff  the  amount  of  a  promissory  note 
given  to  A.  y.  Jewett,  fw  whom  plalQtlfl 
acted  as  agent,  for  the  sum  of  $600,  twice; 
and  defendant  asked  Judgment  for  $S00, 
which  be  alleged  was  paid  by  mistake. 
Plaintiff's  reply  denied  the  allegations  of  the 
answer.  The  case  was  tried  to  a  Jury,  and 
a  verdict  rendwed  for  the  defendant 

Plaintiff  In  error  contends  that.  Inasmuch 
as  the  defendant's  counterdatm  was  great- 
er than  the  sum  of  all  the  notes  sued  on. 
the  Jury,  having  found  merely  a  general  ver- 
dict for  the  dtfendant,  must  have  rejected 
the  counterclaim.  If  they  had  allowed  It. 
the  defendant  would  have  been  oitttled  to 
a  Terffict  toe  tibe  ezeesi.   In  tills. oimttB 
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reference  to  tbe  payment  of  the  f313.S0  note 
Is  insufficient  to  sapport  a  finding  of  pay- 
ment; that  tbe  only  evidence  offered  by  tbe 
defendant  was  tbat  tbe  money  was  left  at 
KIrby'a  Bank  by  the  defendant  for  tbe  plaln- 
HB;  and  tbat  there  was  no  proof  either 
tbat  tbe  bank  was  authorized  to  receive 
payment  for  the  idalntttF,  or  tbat  tbe  bank, 
having  received  the  mon^,  paid  it  oVer  to 
bim.  Tbe  defendant  testified  tbat  he  paid 
the  identical  note  sued  on,  and  produced  a 
tetter  which  it  is  claimed  referred  to  this 
not^  In  which  the  plaintiff  says,  "Ton  left 
$315.00  at  Kirby's  Bank."  It  is  true  that 
tbe  plalotUC  dalms  that  the  letter  refers  to 
tbe  payment  of  a  different  note,  but  the  Jury 
bad  a  right  to  determine  which  par^  was 
right,  and  which  wrong,  and  they  have  set- 
tled the  contention  In  Aitot  et  the  defend- 
ant. 

Counsel  next  complains  of  the  rejection 
of  the  evidence  of  Mr.  Klrby.  After  both 
parties  had  Introduced  their  testimony,  and 
rested,  and  after  the  court  had  Instructed 
the  Jury,  the  plaintiff  asked  leave  to  reopen 
tbe  case  and  Introduce  further  testimony, 
and,  over  tbe  objection  of  defendant,  leave 
was  granted.  Tbereupon,  the  plaintiff  was 
recalled,  and  re-examined  at  considerable 
lengtlx,  and  Introduced  further  written  evi- 
dence. Then  plaintiff  called  Klrby  as  a  wit- 
ness, and  offered  to  prove  ttiat  Clemmona 
never  deposited  $216  In  December  of  1883. 
The  defendant  objected  to  the  Introduction 
of  this  testimony  as  not  proper  rebuttal, 
and  the  court  sustained  tbe  objection,  and 
In  doing  so  ruled  correctly.  Tbe  burden  of 
tbe  issue  was  on  the  defendant.  He  bad 
first  Introduced  his  testimony.  It  was  then 
Incumbent  on  tbe  plaintiff  to  introduce  bis 
testimony  In  opposition  to  that  produced  by 
the  plaintiff.  Tbe  evidence  offered  by  de- 
fendant, which  it  was  sought  to  controv^t 
by  the  testimcHty  of  Klrby.  was  Introduced 
by  the  defendant  as  part  of  bis  testlmooy  to 
chief. 

Counsel  also  complains  of  the  Instructions 
of  the  court,  and  especially  of  what  was 
given  after  the  case  bad  been  reopened, 
and  further  evidenced  offered.  The  court 
merely  said  with  reference  to  tbe  testimony 
let  in  after  reopening  tbe  case,  "It  Is  simply 
let  In  as  additional  circumstance,  IQce  any 
other  circnmstance  in  the  case,  and  is  not 
to  be  given  more  prranlnence  simply  because 
it  was  let  tai  at  this  time."  We  think  the 
instruction  entirely  proper.  Thereafter, 
plaintiff  asked  to  submit  special  findings  of 
fact  Tbe  cotnt  said,  "Hie  rules  reqalre 
tbat  special  flndtngs  be  submitted  befwe  the 
evidence  to  the  case  Is  conduded."  No  spe- 
cial findings  appear  by  the  reocsrd  to  have 
been  offered.  No  exception  is  preserved  to 
this  remark  of  the  court,  and,  of  course,  no 
9UQt  Is  shown. 


fact  were  jnt^ieily  sabmitted  to  i  Ju 
Jury  decided  adverse  to  the  ] 
There  Is  really  no  question  (rf  tav  pr 
which  is  worthy  of  serious  eonsldn: 
the  Judgmoit  is  tboeCore  afflnnel 
Justices  ooncurrlng. 


DB  FOED,  Sheriff  v.  OHTIS. 
(Supreme  CSonrt  at  Ksmss.   Dec  8, 
Appbai^Rsvibw— Rbomd— Ktw  Ti 

1.  Brror  is  net  tD  be  jtSiOHtei  ba 
eases  where  It  is  aUsgsd,  it  mmt  briSi 

ly  shown. 

2.  Where  It  Is  not  sluma  by  feeori' 
motton  for  a  new  trial  wis  filtd  irici 
day*  aftw  the  judcment  was  nateei 
preme  court  cannot  say  that  tte 
erred  in  ov^mllng  the  moUoo. 

(Syllabus  1^  the  Court.) 

Error  from  district  court,  Grwavca 
ty;  0.  A.  Lelaud,  Judge. 

Aotion  by  W.  H.  Orris  tealwt  C 
Ford,  Sheriff.  Plaintiff  bid  Jodgna 
defendant  things  error.  Albmcd. 

Clogston  A  Fuller,  fitr  plalatfff  ta 
&  &  Kirkpatiick,  for  defendsot  in  a- 


HOBTON.  O.  J.  Counsel  for  defeii 
low  objects  to  the  conaideratlon  of  ^ 
upon  the  ground  Uiat  the  record  Isa^ 
one,  and  defective  to  many  partksir 
Is  doubtful  If  tbe  catlficate  of  ibi  <^ 
clerk  to  the  transcript  cooforai  ct' 
the  requirements  of  the  law.  It 
appear,  however,  that  tbe  modw  ftfi 
trial  was  made  or  filed  in  time.  Tn 
ooonrred  <m  tbe  Slat  day  of  Juus-T 
The  motion  ttx  the  new  trial  vu 
on  the  14th  day  of  Febnary.  ISSa  B 
not  appear  from  the  recfntl  wlieo  lH 
tlon  was  filed.   Hover  v.  Ttoaqr.  5 
133;  Dyal  v.  aty  of  Topeka,  35  Ka 
Pac.  16L   The  matter  priDdpallr 
In  the  l»iefB  Is  tbe  ruliiig  <^  tbe  cn' 
in  presenting  to  the  Juiy  catiSa 
of  fact  to  be  answered,  aftv  the 
defendant  had  closed  his  wgmett 
permitting  tbe  attorney  for  the 
dlBooss  these  questions  of  f«ct  u  a 
and  suggesting  answers.  Of  coor«-  * 
ter  practice  is  tbat  aUanesti(Hiiofti« 
be  prepared*  aad  notice  thereo' 
ton  the  argument.  ISiese  m^to  M 
BPe  smnewhat  to  tiie  dlaoetiOD  oMI 
judges  to  tbe  absence  of  aor 
our  statute  thereon.  But  In  tkua 
attorney  for  defendant  betow 
requested  permisdOD  of  tbe  coffta 
argument  to  the  Jury  on  the 
farther  argument  on  fala  part  JW" 
done.  The  Jndgmefit  of  tb* 
wlUbeafflrmed.  AtttbsJoKM*" 


RIVBE  SAV.  BANK, 
tapreme  Court  of  Kanwa*.    Dec.  9,  1893.) 

!B^N1C8'  LlBNS  —  STATBMIirr  OV  CUIM— TlMB 
Ot  FlLINO--DBMDltBWt  TO  EtIDBSCB. 

1.  Parses  foralBhlng  materials  tor  the  eree- 
at  a  building.  In  order  to  maintain  a  lien 
cfor,  must  file  the  rtatement  required  hj 
statute  within  foor  months  after  the  com- 

iou  of  the  building. 

2.  Where  work  on  the  bntldlng  is  abandoned 
he  owners,  the  statement  mast  be  filed  with- 
uur  months  after  the  abandonmrat.  The 
>  when  such  abandonment  occurs  is  to  be  de- 
liiied  from  the  actual  cessation  of  the  work, 

not  from  the  secret  puritoses  or  mental  con- 
ioQA  of  the  owners. 

3.  The  practice  of  ento-taiaing  demurrers 
evidence  In  cases  tried  br  the  court  with- 

a  jury  is  authorized  by  the  spirit.  If  not 
he  letter,  of  the  Code,  and  it  Is  not  error 

[he  court  to  entertain  such  a  dsmurrer. 

yllabna  by  the  Court) 

tor  from  district  court,  Hitcbcfl  ooanty; 

Htf  en,  Jadge. 
^on  by  the  Ohteago  Lnmba  Oonvany 
net  the  Morimat^  Birer  SaTlngs  Bank 
nredose  a  mechanic's  lien.  From  an  ad- 
e  Judgment,  plaintiff  brings  error.  AS- 
ed. 

.  W.  &  W.  F.  Guthrie,  for  plaintiff  in 
r.  Douthltt,  Jones  St  Mason,  for  defend- 
In  errw. 

ijLEK,  J.  This  action  was  brought  bj 
Chicago  Lumber  Company  to  foreclose 
echanlc's  lien  filed  August  7,  1SS7,  on  a 
:ter  section  of  land,  and  an  unfinished 

situated  thereon.  The  plaintUTa  claim 
}r  materials  furnished  by  them  to  Doug- 

&  Blxby,  the  owners  of  the  property. 

first  item  was  famished,  as  appears 
1  the  bill  attached  to  the  statement  for 
sn,  on  November  7,  1882,  and  the  last 
i  on  Decembeor  13,  1883.  The  defendant 
£  claims  under  a  mortgage  dated  June 
L8S3,  for  fS,O0O.  There  was  a  prior  mort- 
!  on  the  land  la  controversy  for  $1,000, 
n  to  one  Levi  Catllo.  Suit  was  brought 
this  mortgage  by  OatUn  In  the  Mitchell 
ity  district  court  on  December  17,  1885, 
nst  Douglass  &  Blxby,  the  Chicago  Lum- 
Gompany,  the  Merrimack  Birer  Savings 
k,  and  others.  On  the  2d  day  of  April, 
I,  leave  was  granted  the  Chicago  Lum- 
Company  to  answer  in  that  action,  and 
the  same  day  their  answer  was  filed, 
reaftw  the  case  was  removed  into  the 
lit  court  of  the  United  States.  The  Merri- 
k  River  Savings  Bank  answered,  setting 
heir  mortgage,  and,  replying  to  the  answer 
tluintlfT  in  error,  among  other  things  al- 
d  (4)  that  the  lumber  company's  lien  set 
In  that  action  (which  was  sworn  to  on 
8tb  of  July,  1864,  though  the  date  of 
g  does  not  appear  in  the  i^cord)  was 
naturely  filed,  and  (}S)  that  their  suit 

not  begun  within  one  year  after^  filing 
r  lien.  To  these  parts  of  the  reply  the 
her  company  demurred.   Their  demurrer 


statement  for  a  lien  was  premntnrdy  filed, 
and  disclaimed  any  lien  by  virtue  thereof. 
This  disclaimer  was  filed  on  the  23d  ot 
May,  1887.  Thereafter  they  filed  a  n&w 
statement,  on  which  this  suit  is  founded. 
It  appears  that  the  last  work  was  done  on 
the  mlU  buUdtng  late  in  the  fall  of  1884, 
and  that  it  was  then  left  in  an  unfinished 
condition,  and  lias  so  remained  ever  since. 

Various  matters  are  discussed  In  the  briefs 
by  both  parties,  'Vrhlch,  under  the  view  we 
take  of  the  case.  It  Is  unnecessary  to  men- 
tion. The  statute  imder  which  the  Hen  la 
claimed  provides  that  the  statement  shall 
be  filed  within  four  months  after  the  com- 
pletion of  the  building.  It  appears  that  this 
building  never  was,  In  fact,  completed;  but 
It  has  been  held  by  this  court,  and  Is  cer- 
tainly consistent  with  the  spirit  of  the  law, 
that,  where  the  work  is  abandoned,  parties 
entitled  to  a  lien  shall  not  be  thereby  de- 
prived of  their  rights  nor  prevented  from 
enforcing  them,  but  that  when  the  work  is 
abandoned  the  building  shall  be  deemed  com- 
pleted for  the  purpose  of  protecting  their 
rights.  In  Shaw  v.  Stewart,  43  Kan.  672,  23 
Pac.  616,  it  was  said;  "All  the  authorities 
sustain  the  proposition  that  If  the  abandon- 
ment of  the  work  upon  the  building  bad 
been  caused  by  Stewart,  the  owner  of  the 
property,  plalntifte  would  be  entitled  to  their 
liens,  as  the  abandonment  of  the  work  would 
liave  been  deemed  a  completion  of  the  work 
for  the  purpose  of  filing  such  Hens.  Catlln 
T.  Douglass,  83  Fed.  669;  Trammell  v.  Mount, 
(Mo.  Sup.)  4  S.  W.  377."  See,  also,  Perry  v. 
Conroy,  22  Kan.  716;  Oawford  v.  Black- 
man,  30  Kan.  527,  1  Pac.  136.  The  plain- 
tiff In  error  strenuously  contends  tliat  the 
abandonment  does  not  take  place  until  the 
•owners  have  arrived  at  the  mental  conclu- 
sion that  they  cannot  proceed  with  the  woi^ 
If  this  constractlon  of  the  law  were  to  be 
adopted,  parties  entitled  to  a  lien  would  find 
themselves  In  a  very  precarious  predicament 
It  might  be  a  matter  of  very  great  difficulty 
to  keep  track  of  the  mental  operations  of 
the  owners,  who  In  most  instances  would 
be  interested  in  defeating,  rather  than  In 
maintaining.  Ileus  upon  their  property.  If 
one  may  cease  to  work  on  a  building  when 
partially  completed,  and  leave  some  por* 
tlon  unfinished  with  the  purpose  and  in- 
tention of  proceeding  with  the  work  at  some 
future  and  Indefinite  period,  the  time  when 
laborers,  contractors,  and  material  men  may 
enforce  their  demands  wlU  be  indefinitely 
postponed,  and  they  will  be  put  in  the  most 
hazardous  position  of  being  defeated  ulti- 
mately of  their  liens  if  they  fall  to  file  them 
within  the  time  prescribed  by  the  statute,  or 
of  being  defeated  In  a  suit  if  the  work  be 
thereafter  resumed.  We  think  the  conten- 
tion of  the  plaintiff  In  error  that  abandon- 
ment of  work  on  this  mill  is  a  mental  act  of 
the  own««  la  nnsouud;  that  It  Is  a  ^tysicaJ, 
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risible  ooQdlticHi,  to  be  determlDed  from  an 
Inspection  of  the  premises.  When  Douglass 
ft  Blxby  ceased  to  do  anything  towards  the 
completion  of  their  building  they  abandoned 
the  work,  no  matter  how  much  they  may 
tkare  hoped,  expected,  or  intended  to  be  able 
to  reaume,  if  subsequent  events  show  that 
they  never  did  in  fact  resume  woi^  If  the 
owner  temp(varily  suspend  work  on  the 
building,  and  thereafter  resume,  no  doubt 
liens  might  be  taken  within  the  statut<»7 
period  after  completion  of  the  work;  and. 
If  it  were  a  (act  In  this  case  that  the  own- 
ers had  resumed  work  for  the  purpose  of 
completing  the  building  as  originally  plan- 
ned, a  different  question  would  be  presented. 
It  l8  Immaterial  what  the  cause  of  the  aban- 
dfmment  may  have  beai.  It  to  suggested 
that  the  reason  In  tbls  case  why  the  vrork. 
was  not  further  prosecuted  Is  that  the  sav- 
ings bank  failed  to  furnish  Douglass  &  Blx- 
by money  they  were  to  have  loaned  on  the 
mortgage  set  up  In  their  answw;  that  Dong- 
lass  ft  Blxby  wished  and  Intended  to  get  the 
balance  of  tiUs  m(Hiey»  and  apply  It  towards 
the  completion  of  their  mill;  and  therefore 
that  th^  cannot  be  said  to  have  aband<med 
th^  wterprise.  In  a  colaln  sense  ttato  view 
would  seem  to  be  fair;  yet  we  think  these 
facts  go  rather  to  shov  a  cause  for  the  ac- 
tual physical  abandonment  of  the  work  than 
to  negatlTe  tbe  fact  of  sneb  abandonment. 
Perhaps  the  most  common  reason  for  tbe 
abandtmrnoit  <tf  work  <m  improvements  of 
all  sorts  Is  the  wont  of  means  or  sblU^  to 
go  c»L  Probably,  In  a  majority  of  Instances, 
the  owner  still  desires  and  Intends,  If  possi- 
ble, to  complete  bis  iwoject  He  abandons' 
actual  operations,  not  of  hta  own  volition, 
but  from  the  fwce  of  circumstances  he  can- 
not control-  The  first  statement  for  a  lien 
omtalns  the  statement  "that  said  flouring 
mill  and  appurtenances  and  dwelling  bonae 
woe  not  completed  oa  or  about  the  IStta 
day  of  December,  1888,  and  ore  not  yet  com- 
pleted at  the  time  of  the  execution  of  this 
affldavit"  It  ctmtalned  no  statnuent  of  an 
abandonm^t  of  the  work,  and  theref(n«  <m 
its  face  shows  that  It  was  prematurely  filed, 
and  the  evidence  In  this  case  shows  that 
vnA  on  the  mill  was  done  late  In  the  fall  of 
1881.  It  is  clear,  flien,  that  the  statement 
was  prematurely  filed.  But  tbe  fftct  that 
the  tcomer  statement  was  prematurely  filed 
dooB  not  moke  the  latw  one  In  time.  Work 
was  actually  abandoned  late  In  1881  If  we 
vae  to  say  that  the  statement  which  was 
filed  hy  the  plaintiff  on  the  7tb  day  of  Au- 
gust, 1887,  more  than  two  and  a  half  years 
later,  was  in  tlme^  It  seems  to  us  that  the 
limit  prescribed  by  the  statute  would  be  prac- 
tically construed  away,  and  Uiat  no  one 
could  ever  determine  when  to  file  bis  state- 
men^  OT  when  the  time  for  filing  Hens  had 
ezt^red.  The  formear  salt  was  not  commen- 
ced in  time,  and  consequently  cannot  aid  the 
^idntlft  in  this,  mx  do  we  perceive  that  the 
premature  filing  of  a  statement  for  a  Uen 


can  in  any  event  relieve  the  claimant  frja 
afterwards  filing  another  within  tbe  tm 
limited  by  the  statute. 

Much  is  said  with  reforoice  to  tbe  talln 
of  the  savings  bonk  to  farniBh  money  in  t& 
cordance  with  their  agreement  with  Dou£lw 
&  Bixl^.  We  ore  unable  to  pocdve  bo« 
this  can  In  any  mannar  affect  the  plalnti^ 
rights  in  tbto  case,  or  how  It  can  be  heU  a 
relieve  them  from  the  duty  ot  proceeding  ia 
accordance  with  tbe  statute. 

When  thto  case  was  called  for  trial,  a  1> 
ry  was  waived,  and  the  record  contalae  tfan 
recital:  "And  the  said  cause  thereon  earn 
on  for  trial  to  the  court,  with  ctnclosixa 
of  fact  and  of  law  to  be  found  and  stated 
thereon."  After  the  plalntlflte  had  introds- 
ced  all  Qieir  evidence  and  rested,  tbe  ite- 
fendant  filed  a  donurrer  thovtow  PlolntiSi 
objected  to  the  ccMisideratlon  of  the  dcnv- 
T&t,  and  moved  to  strike  It  trmn  tbe  flies,  ta 
the  reason  that  such  proceeding  was  not 
autbulsed  in  thto  case.  This  motian  was 
overruled  by  the  court  The  demurer  vu 
considtfed  and  sustained.  Owiynffpl  straut- 
ously  insists  that  thto  practice  is  ananthor- 
ised  where  cases  are  tried  to  the  oomt,  asu 
that  section  275  of  the  Code  applies  only  to 
jury  trials.  Unless  It  be  held  that  ■ectios 
276  ap^tis  to  triato  by  tbe  court  ao  tsr  ss 
applicable,  tbe  Code  ccmtolna  no  provWos 
as  to  the  order  of  trial  In  caaea  sidRnltted  t» 
the  court  We  perceive  no  good  reaann  fir 
holding  fliat  demurrm  to  the  ertdence  may 
not  be  filed  and  considered  In  oocb  eases  ai 
well  as  In  jury  trials,  and  this  practta; 
though  perhaps  never  directly  challenged  be- 
fore in  this  court,  has  been  recosnlaed  sad 
sanctioned  In  nomenms  casea.  Davis  t.  Bid- 
lard.  82  Kan.  224,  4  Pac.  TO;  Oaeman  t.  Tas 
Harke,  83  Kan.  883,  «  Pac.  «2a 

Oounsel  farther  contends  that,  by  reason 
of  the  sustaining  oi  the  demurrer  to  the  evi- 
dence, plalntifltt  were  de^red  of  baving 
the  conclusions  of  ftict  and  of  law  slated  by 
the  court  We  fidl  to  see  that  th^  are  tai 
any  manner  injured  th<aehy,  for  all  tbe  evi- 
dence introduced  by  the  plalntlflto  to  to  be 
taken  as  true,  and  conildtfed  In  the  nspKt 
most  faviMrable  to  tiiem.  Jndgmoit  to  af- 
firmed.  All  the  justices  concurrinc. 


B08B  et  al.  V.  DOUGLASS  TP. 

(Bapreme  Oonrt  of  Kansas.    Dec  0, 18B&) 

OrriotAi.  Boiii>8— pRxscxpTioira  as  to  Bxslthm 
AND  Dbijtskt  —  LiABaraiBs   or  Townav 

Trbasdrer. 

Q)If  a  person  slnu  hto  name  as  auRty  ts 

an  offidal  bond,  which  la  blank  as  to  the  anwont 
I  of  the  penalty,  and  then  Intmsta  sadi  boad  to 
another,  and  such  bond  afterwards  to  filled  op. 
and  then  presented  1^  the  pcindpal,  or  any  gas 
for  him,  to  the  proper  offictirs  f<n-  approval,  sod 
Is  accepted  as  an  official  bond  of  tae  priDcip*l. 
heliL  that  ench  bond,  so  accepted,  to  prima  facie 
evidence  that  it  was  filled  np  or  completed  wi^ 
the  aathority  <tf  all  the  paztieB  thereto. 
farther,  that  if  audi  bond  was  aftsrwards  filsd 
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<  by  insertinff  the  amount  of  pmmltr  therein, 
.thont  the  anthoritr,  cmaent,  or  knowledKe  of 
le  enretr,  aach  luretj  cannot  compl^f  be- 
muse by  luB  own  act  or  nesllf^nce  he  enabled 
lie  principal,  or  Mme  one  for  him,  to  have  inch 
ond  approTM.  accepted,  and  filed  aa  an  official 
ond. 

2.  A  townihip  treasnrer,  by  accepting  the 
ffice,  aseumes  upon  himself  the  duty  of  receiv 
IX  and  safely  keeping  the  township  money,  and 
f  paying  it  oat  according  to  law;  and  it  ia  no 
efenae  for  sach  treasurer  or  hia  snreties,  when 
aed  upon  the  official  bond  for  a  balance  nn- 
aid,  that  he  kept  the  townahlp  money  on  de- 
osit  in  a  bank  with  llw  knowledge  and  eon- 
ent  of  the  township  board;  that  the  bank  ana- 
ended;  that  the  clerk  of  the  township  filed  a 
lalm  with  the  assignee  of  the  bank  for  the 
awDsblp  money,  and  receiT«d  a  certificate 
herefor;  that  subsequently  a  dirldend  waa 
aid,  and  accepted  by  tne  townahlp,  which,  how- 
Ter,  left  the  balance  due  from  the  treaanrer 
ued  for. 

(Syllabua  by  the  Court) 
Error  from  dlatrlct  court,  Butler  county; 
I.  A.  Leland,  Judge* 

Action  by  the  townahlp  of  Douglass,  Butler 
ounty,  against  George  H.  Boae,  admlnlatra- 
>r  of  the  estate  of  D.  B.  Hose,  deceased, 
nd  others,  on  an  c^dal  bond  of  &  town- 
hip  treosnnr.  Kalntlfl  bad  Judgmmt,  and 
efendants  bring  error.  Affirmed. 

Bedden  A  Scbumadier.  for  idaiatiffs  In 
rror.  Sblnn  &  Knowles,  A»  defendant  in 
rror. 

HORTON,  a  J.  D.  8.  Boee  and  George 
V.  Ogg,  the  snretlee  upon  the  official  bond 
f  O.  A.  McNabb,  treasurer  of  Douglass 
Dwnahip,  In  their  answer  admitted  Uiat  the 
Dwnshlp  was  duly  organized;  that  McNabb 
ras  duly  elected  treasurer  of  the  township; 
bat  the  bond  sued  on  was  filed  in  the  office 
t  the  county  clerk  on  tbe  17tb  day  of 
•ovember,  1887;  that  the  board  of  county 
ommlssioners,  on  the  8d  day  of  January, 
888,  entered  their  approval  upon  the  bond; 
hat  McNabb  took  the  oath  of  offloe,  and 
ntered  upon  tlie  discharge  of  tbe  duties 
hereof,  and  as  treasurer  collected  and  re- 
eived  the  mtmeya  alleged  In  the  petition, 
nd  subsequently  failed  to  pay  over  to  hia 
uccessor,  from  sncb  moneya,  $2,072.73.  The 
orttaer  allegations  In  the  answer  tbat  tbe 
uretles  signed  a  blank  bond  on  November 
7,  1887;  that  no  amount  was  written  there- 
a;  that  they  never  authorized  any  one  to 
osert  ^!00,  or  any  other  amount;  that  tbe 
ame  was  inserted  after  It  had  been  signed 
ly  them,  without  their  knowledge  or  consent; 
nd  tiiat  they  never  authorized  any  one  to 
ill  In  the  bond,— in  view  of  the  allegations  of 
he  petition  and  the  admissions  In  the  an- 
wer.  did  not  state  any  sufflclf>nt  defense. 
They  did  not  c<ttmect  tbe  township  or  any 
if  the  township  officers  with  receiving  a 
ilank  b<Hid,  or  -wltb  filling  the  same  up.  or 
vlth  knowledge  of  the  mattes  relied  upon 
ly  the  sureties  for  a  defense,  "If  <Hie  signs 
da  name  to  a  1M11  or  note,  leaving  a  blank 
or  the  mm,  and  Intmsts  It  to  anotbw. 


this  is  a  in-ima  facie  evidence  of  authority." 
1  Para  ConL  109;  MoOormlck  v.  Bay  City, 
23  Mich.  407:  BuUer  v.  U.  S..  21  WaU.  272; 
Taylor  Co.  v.  King,  (Iowa,)  34  N.  W.  774^ 
Again,  if  the  sureties  signed  the  official  bond 
when  blank  as  to  the  penalty,  and  then  per- 
mitted it  to  pass  out  of  their  bands  in  that 
condition,  and  It  was  subsequratly  filled  In 
with  $500  without  their  authority,  and  in 
that  condition  filed  wltb  the  county  clerk, 
and  presented  for  approval  and  accepted, 
so  filled  up,  tbe  sureties  are  «itopped  from 
oomidainlng.  The  law  oasts  the  burden  upon 
him  by  whose  act,  omission,  or  negllgaice 
a  third  party  is  wronged.  Wichita  Sav.. 
Bank  v.  Atchison,  T.  &  S.  F.  B.  Co.,  26 
Kan.  520;  Jordan  r.  McNeil,  25  Kan.  465. 
The  fact  that  McNabb  kept  the  townahlp 
money  on  deposit  In  the  bank  with  the  knowl- 
edge and  consent  of  the  township  board, 
and  that,  after  tbe  bank  suspended,  the 
clerk  of  the  township  board  presented  a 
claim  against  the  bank  for  tbe  tonnDsblp 
money,  and  a  dividend  was  paid  the  town- 
ship upon  such  amount,  does  not  release  or. 
discharge  sureties  for  any  balance  thereafter 
remaining  due.  The  statute  makes  no  pro- 
vision for  any  township  deposit^?.  McXabh 
deposited  the  money  in  the  bank  at  bis  peril 
Paragraphs  7120,  7094,  7079,  Gen.  St  1889, 
By  accepting  the  office  of  township  treasur- 
se,  McNabb  assumed  the  duty  of  receiving 
and  safely  keeping  tbe  money  of  the  town- 
ship, and  piiylng  It  out  according  to  law. 
He  or  his  sureties  are  bound  to  make  good 
any  deficiency  which  might  occur  in  tbe 
funds  which  came  under  bis  charge,  whether 
they  were  lost  In  the  bank  or  otherwise. 
Any  agreement  or  arrangement  to  the  con- 
trary with  other  officers  of  tbe  township 
would  not  discharge  the  treasurer  or  his 
sureties.  Manley  v.  Atchison  City.  9  Kan. 
3SS;  Myers  v.  Board.  51  Kan.  87,  82  Pac. 
668;  State  v.  Harper.  6  Ohio  St  607;  U. 
3.  V.  Prescott.  3  How.  688;  7  LawB<m, 
Rights,  Bern,  ft  Pr.  3^2.  We  do  not 
think  that  the  decisions  which  we  are  re- 
ferred to  for  the  sureties  are  authority  toe 
their  discharge.  In  this  case  no  mortgage 
or  security  was  taken  by  the  township  of*- 
fleers  subsequent  to  the  aecutlon  of  the 
official  twnd,  as  In  Goodin  v.  State,  IS  Ohio. 
6.  The  other  cases  have  reference  to  private 
parties  or  private  corporations.  In  tbe  Good- 
in Case,  at  tbe  expiration  of  tbe  treasurer's 
term  of  office,  bis  Individual  note  was  taken 
on  time,  seotu^  by  mortgage  In  settlement, 
and  a  receipt  In  full  glvra  to  such  treasurer. 
Here  a  dividend  waa  accepted  from  the  as- 
signee of  the  Insolvent  bank  where  the 
moneys  bad  been  deposited  by  the  treasurer, 
and  also  a  certificate  was  received,  showing 
the  amount  such  treasurer  had  on  deposit 
when  the  bank  failed,  and  not  thereafter  paid 
over;  this,  and  nothing  more.  The  judg- 
ment of  the  district  court  win  tw  ■fflrme& 
All  the  Justices  concurring. 
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FAGIFIO  BEFOBTEB,yoL.  84. 


In  re  WOLF. 
<Sttpf«i»  Coort  of  Kansas.    Dec.  9,  1883.) 

COHTBHFr— PaILUHC  TO  ObbT  OkDBE  — JOBUMO- 

110N  or  Ck)UKT. 

1.  The  judge  of  the  circuit  court  of  Shaw- 
nee county  hae  ^wer  to  punish  by  imprison- 
ment a  person  guilty  of  contempt  in  disobeying: 
a  lawful  order  duly  made  by  such  court. 

2.  Where,  on  trial  of  an  action  peudinr  in 
SBch  circuit  court.  It  was  foimd  and  adjudged 
that  the  defendant  had  in  bis  posseeBion  proper- 
ty of  the  plaintiff,  which  he  had  obtained  by 
f^and,  and  he  was  thereup4»i  adjudged  to  re- 
store such  property  to  the  plaiutiiF,  and  to  pay 
the  full  value  thereof  if  not  restored,  and  the 
defendant  was  ordered  to  appear  at  a  subse- 
quent day  in  said  term,  and  produce  such  prop- 
erty and  dellTer  it  to  the  plaintiff,  and  regufr- 
ing  an  accounting  at  anch  time  with  reference 
to  such  property,  and  where  the  defendant  re- 
fused to  comply  with  the  order  of  the  court  by 
producing  the  property,  and  after  a  further  con- 
tinuance was  fouad  guilty  of  willful  contempt 
of  the  order  of  the  court,  such  circuit  court  still 
had  jurisdictioQ  over  the  case,  for  the  purpose 
of  punishing  the  defendant  for  his  onitempt. 

{Syllabus  by  the  Court.) 

Original  application  Id  habeas  corpus 
George  Wolf  for  release  from  custody  chi  a 
commitment  for  contempt  Denied. 

W.  B.  Atchison,  for  petitioner.  B.  A.  Aus- 
tin, for  respondent 

ALLBN,  J.  The  petlti<mer  is  confined  In 
tbe  Shawnee  coonty  Jail,  undw  a  c<Knmlt- 
mmt  1^  the  judge  <tf  the  drcolt  court  ct 
Shawnee  county  for  contempt.  He  asks  to 
be  released,  claiming  that  the  judge  of  said 
court  had  no  authority,  under  the  law,  to  or- 
der his  commitment.  It  appears  that  on  the 
13th  day  of  March,  1898,  an  action  tn  whlc^ 
BUsabeth  Kem  was  plaintiff,  and  the  peti- 
tions, OeMge  Wolf,  was  defendant  was 
tried  In  said  circuit  court  and  thereupon  the' 
court  found  that  the  defendant  had  obtained 
by  ftaud,  from  the  plaintiff,  certain  iffoperty, 
of  tbe  value  of  $1,200,  and  directed  that  an 
accounting  be  had  on  tbe  18th  of  March, 
1883,  at  which  time  the  defendant  was  requir- 
ed to  appear,  produce,  and  restore  to  the 
plaintiff  the  props^,  and  the  proceeds  there- 
to, and  submit  to  such  further  order  and  de- 
cree as  the  court  might  make.  Tbe  court  fur- 
th»*  ordered  that  in  case  a  return  of  said 
property,  or  tbe  proceeds  thoreof,  could  not 
be  had,  the  plaintiff  hare  and  recoTcr  the 
value  thereof,  to  wit,  $1,200,  and  costs  of 
suit  The  defendant  was  enjoined  from  dis- 
posing of  any  part  of  tbe  property,  and,  pend- 
ing Hie  accounting  and  further  decree,  from 
remoTing,  selling,  incumbering,  disposing  of, 
or  conveying  any  property  or  money  of  said 
defendant  Afterwards,  on  the  18th  of 
March,  a  further  hearing  was  had,  and  there- 
upon the  court  found  "that  said  defendant 
George  Wolf,  has  the  property  and  the  pro- 
ceeds thereof  belonging  to  the  plaintiff,  con- 
sisting of  money,  in  his  possession  and  under 
his  control,  which  should  be  produced,  re- 
stored, and  appUed  to  tbe  satisfaction  of  the 
srder,  de<3«e,  and  Jndgmoit  berdn;  that  aald 


property  was  obtelned  throm^  tfeud,  ml 
the  fraudnl^t  OHUlact  of  nid  JefwWIaiit  a 
found  In  ttie  orlghial  decree  taer^;  Oiat  uLi 
defendant  has  refused  azid  reftisai  id  pn- 
duce,  restore,  or  otherwise  compiy  with  ibe 
said  ord«  ai^  decree;  and  Uiat  the  said  ii- 
fnsal  is  wUIfol  and  contumadona,  wtthon 
any  lawful  or  suffldent  ezenae  or  reeaot' 
Thereupon,  the  dtfmdant  was  required  b 
appear  on  the  201b  cf  Mandi,  and  Aow  csase 
why  be  should  not  be  committed  fbr  a  eos- 
tempt  ot  the  order  of  the  court.  On  tbe 
of  Uardbi  the  parties  again  appeared,  sad 
after  a  hearing  fbe  defoidant  was  conmitttefi 
for  contempt  In  having  disobeyed  Hie  otia 
of  the  court 

It  is  contended  that  tbe  drcolt  oonrt  km 
Jurladlcti(Hi  of  the  case  whox  tlie  ordsi  a< 
March  ISfli  were  made;  tbat  a  fUial  jndr- 
ment  was  then  rendered,  whicb,  tinder  ao- 
tlon  17,  o.  83,  of  the  Laws  of  1891,  abaift! 
have  beoi'  Immediately  transcribed  and  eer!- 
fled  to  tbe  clerk  of  fbe  district  otmrt;  aad 
that  therieafter  no  ftarttaer  proceedings  caaLi 
be  had  in  the  chrcult  court,  bat  ttiat  ^  pro- 
cesses for  the  enforcement  ot  tbe  jodgmest 
must  Im  Issued  oat  of  tbe  district  comt  C 
is  a  general  preposition  that  the  court  remis- 
ing a  jndgmmt  has  foU  contrcd  of  it  sutii 
the  a^plratl<ni  of  tbe  term  at  whlck  It  Is  m- 
dered.  Beml^  t.  De  Wan.  41  Ga.  4BB: 
Freem.  Judgm.  {  90.  There  can  t>e  no  danbi 
that  Hie  court  may  retain  eontrcd  of  a  case 
until  all  matters  necessary  to  be  determined 
In  it  are  finally  disposed  of.  nie  neori  a 
this  case,  It  is  true,  of  tbe  proceedings  m 
the  13th  of  March,  shows  an  entry  whkb  to 
In  form  a  final  judgment;  but  porttocw  of  tlK 
same  entry  clearly  show  that  tbe  court  ia- 
tended  to  retain  control  of  the  case  ftv  the 
purpose  of  eufwclng  the  order  for  tbe  ^ 
dnction  of  the  property  fraud aently  obtained 
and  kept  by  tbe  defoidant  If  tbe  propety 
were  produced  In  compliance  with  tbe  cite, 
the  judgment  would  be  either  whi^ 
c^ed,  reduced  by  the  value  of  tbe  prop- 
erty restwed.  There  was,  in  effect  a  cat- 
tlnuance  of  the  case  from  time  to  time  until 
the  order  for  tbe  commitment  of  tbe  defend- 
ant was  finally  made.  The  court  had  not 
lost  Jurisdiction  of  the  case  when  It  mstie 
the  order  under  which  the  defendant  is  belJ. 
Section  S  of  said  chapter  83  Is  as  foUovs: 
"Sec.  5.  Tbe  Judge  of  the  circuit  court  witb- 
In  his  county  and  respecting  actions  or  pro- 
ceedings pending  or  to  be  hronght  in  v 
befwe  the  supo^or  court  shall  have  aaJ 
exercise  Jurisdiction  a^d  powers  In  vacafioo 
or  at  chambers,  to  hear  and  determine  mo- 
tions to  grant  vacate  or  modify  Injuncttosa 
to  dissolve  or  to  discbarge  attachmenta  lo 
appoint  receivers,  to  vacate  orders  of  ar- 
rest, and  to  grant  or  vacate  all  neoeasary 
terlocutory  orders,  and  to  ponlSb  for  cot- 
tempt;  and  in  all  otbsr  oases  tbe  Judge  of 
the  circuit  ooturt  may  have  and  exsrdse  the 
like  powers  and  Jurisdiction  In  term-tbae  « 
at  chambers  respecting  actions  or  proeesA- 
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s  section  girea  ample  authorltf  to  tbe 
^  of  the  clroalt  court  to  punish  parties 
ty  of  contempt  of  Its  ordera  Fetltiwer 
.  be  remanded  to  the  custody  at  tbe 
riff.  All  the  jnstlcet  ooncarrlng. 


WASHBURN  T.  BUCHANNAN  et  sL 
lupreme  Court  of  Kansas.    Dea  9, 

VICE  BT  IfUBtlOATION— BUFriOIKCCT  OF  AlTI- 

DATIT. 

Where  It  is  stated  in  an  affidavit  to  ob> 
service  Itr  pablicatlon  that  the  defendant  is 
onresldent  Of  tbe  state,  and  senrice  cannot 
lad  upon  him  within  tM  stetc^  and  snch  af- 
rit is  otlierwlse  snffident.  It  Is  not  Ttrid  or 
lable  nnder  Sess.  Laws  1889,  a.  107,  I  2, 
'U  Ck»de,  S  73.) 
Irllabas  by  the  Court.) 

rror  from  district  court,  Bntler  connty; 
L  Ldand,  Jndse. 

eaoa  between  Oeorse  W.  Washburn  and 
xles  H.  Bnchannan  and  others.  From 
Judgment  rendered*  Washburn  txingB  er- 
Affirmed. 

amllton  &  Leydlg,  for  plaintiff  In  encff. 
a.  Black  and  Beddoi  &  Schnmacbw,  for 
mdants  In  enat. 

ORTON,  ax  It  Is  contended  tbat  tbe 
lavlt  tar  pnbUcatlon  In  this  ease,  and  tb» 

''Ice  based  thereon,  are  voidable,  and 
c,  as  It  was  properly  challenged  by  mo- 
,  tbe  trial  oonrt  sbonld  hare  set  tbs  swr- 

aside.  There  Is  bat  one  question  tot 
jlderaUon:  Was  the  affldaTlt  for  pnb- 
tlon  snffident  to  autbwlce  tbe  trial  conn 
ender  the  Judgment  of  foredosnre?  Sec- 
73  of  the  Oode  of  1868  was  the  law  of 
state  proTidlng  for  an  affidavit  for  pub- 
tion,  until  chapter  107  of  tbe  Laws  of 
)  took  effect  It  reads:  "Sec.  73.  Before 
Ice  can  be  made  by  pablicatlon,  an  affi- 
It  must  be  filed,  that  service  of  a  sum- 
is  cannot  be  made  within  this  state,  on 
defendant  or  defendants,  to  be  served 
publication,  and  showing  that  tbe  case 
ue  of  those  mentioned  in  the  preceding 
ion.  When  such  affidavit  is  filed,  the 
:y  may  proceed  to  make  so^ice  by  publl- 
on."  On  the  15th  day  of  March,  1880, 
ew  law  went  into  effect  ooncernlng  affl- 
Its  for  publication.  This  statute  of  18S9 
a  follows:  "Sea  73.  Before  swlce  can 
nade  by  publication,  an  affidavit  must  be 
i  stating  that  the  plaintiff,  with  due  dUl- 
:e,  is  nn&ble  to  make  service  of  the  sum- 
is  upon  the  defendant  or  defendants  to 
lerved  by  publication,  and  showing  that 
case  is  one  of  those  mraitioned  in  the 
reding  section.  When  such  affidavit  is 
L,  tbe  party  may  proceed  to  make  serv- 
by  publication."  Sess.  Laws  1888,  c 
I  a;  (OItU  Oode^  I  7&)   If  tbe  defeod- 


state  by  due  diligence,  or  any  otber  diligence. 
In  the  affidavit  the  affiant  stated  posltlT^ 
"that  tbe  defendants  were  nonresidents  of 
this  state,  and  service  could  not  be  had  upon 
them  within  the  state."  If  service  could 
have  been  made  by  due  diligence,  then  the 
affiant  to  the  affidavit  could  not  have  said 
"that  service  could  not  be  m^e  wtthln  the 
state."  The  affidavit  was  snffident,  under 
Sess.  Laws  1889,  c.  107,  {  2,  (CivU  Code, 
I  73.)  The  Judgment  will  be  tfflrmed.  AH 
tbe  justices  concurring. 


PIRST  NAT.  BANK  OP  CONCORDIA,  v. 

ROWLBT. 
(Supreme  Court  of  Kansas.    Dea  9, 1883.) 
National  Bakxs — PenaIiTt  vob  Ubvxt— Bsoov- 

BBT. 

Uader  the  Revised  Statutes  of  the  Unit- 
ed States,  (section  6198.)  whldi  authorises  tbe 
person  paying  usurioas  interest  to  a  national 
baalc  to  recover  twice  the  amount  paid,  one  of 
the  joint  makers  of  a  note  on  which  illegal 
interest  is  charged  cannot  recover  the  penany 
from  the  bank,  wlme  the  illegal  Interest  was 
paid  by  the  other  maker. 
(Syllabus  by  the  Court.) 

Brror  from  district  eoort,  dtaod  oounty; 
V.  W.  Sturgls,  Judge. 

▲ctl<Hi  by  Oewge  Rowley  against  the  First 
Hatlonal  Bank  of  Concordia  to  recover  tbe 
penalty  for  exacting  usurious  int^est  There 
was  judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

The  other  facta  fully  api>ear  In  tbe  follow- 
ing statement  by  JOHNSTON,  J.: 

Action  tO'  recover  double  tbe  amount  of 
the  lUegaX  Interest  paid  upon  a  loan  made 
by  the  bank.  The  cause  was  submitted  to  the 
court  without  a  Jury,  and  upon  tbe  evidence 
adduced  tbe  fpllowing  findings  of  fact  were 
made:  "(1)  Tbat  the  defendant  Is  a  .cor* 
poration  organized  as  a  national  bank  under 
the  laws  of  the  United  States.  (2)  On  the 
8th  day  of  February,  1836,  the  defendant 
loaned  to  the  plainUff  fSOO.  taking  a  note 
for  IS75,  signed  by  the  plaintiff  and  F.  F. 
Groves,  due  in  one  year.  (3)  On  January 
31.  1887,  said  F.  F.  Groves,  for  and  at  the 
request  of  the  plaintiff,  paid  to  said  defend- 
ant on  said  note  $50,  and,  when  said  note 
fell  due,  said  Groves,  for  and  at  the  request 
fd  plaintiff,  paid  tbe  defendant  $25.  (4)  A 
few  days  thereafter,  in  payment  of  said  note, 
and  on  renewal  or  extension  of  the  debt, 
defoidant  took,  a  new  note,  signed  by  plain- 
tiff, F.  F.  Groves,  and  Christ  Beckman,  tot 
$358,  due  In  eight  months.  (6)  When  the 
last  note  fell  due,  said  F.  F.  Groves,  for 
and  at  the  request  of  tbe  plaintiff,  paid  there- 
mi  $358  to  defendant  (6)  Fifty  cents  was 
induded  In  each  of  said  notes  to  pay  tot 
making  and  ffilng  cbattel  mortgage  given 
to  secure  said  notes.   (7)         wm  charged 
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and  recelred  by  defendant  as  Interest  on 
said  debt,  and  sncb  Interest  was  usurious. 
(S)  All  of  said  payments  were  made  by  said 
F.  F.  Groves  out  of  his  own  money.  (9)  The 
defendant  did  not  know  or  have  any  Infor- 
mation that  said  payments  woe  made  tar 
the  plaintiff,  Qeorge  Rowley,  any  further 
than  th^  were  made  on  said  note."  As  a 
conclusion  (tf  law  upon  these  facts,  the  court 
found  that  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  $264  and  costs. 
The  defendant  moved  the  court  for  judgmoit 
upon  the  findings,  wbich  motion  was  by  the 
court  overruled,  to  which  ruling  defoidant  i 
excepted. 

Theo.  Laing,  for  plaintiff  In  error.  Ken- 
nett  A  Peck,  for  defendant  In  error. 

JOHNSTON,  J.,  (after  stotlng  the  facts.) 
Under  the  national  banking  act,  a  national 
bank  cannot  charge  a  higher  rate  of  Interest 
than  Is  allowed  by  the  laws  of  the  state 
where  the  bank  Is  located;  and,  If  a  greater 
rate  of  Interest  Is  kuowins^y  charged  and 
reserved,  it  operates  as  a  forfeiture  of  tne 
entire  Interest  which  the  note  or  other  evi- 
dence of  debt  carries  with  it.  "In  case  a 
greater  rate  of  interest  has  been  paid,  the 
person  by  whom  It  has  been  paid,  or  his 
legal  representatives,  may  recover  back  In 
an  action  In  the  nature  of  an  action  of  debt 
twice  the  amount  of  Interest  thus  paid  from 
the  association  taking  or  receiving  the  same, 
providing  such  action  is  commenced  within 
two  years  from  the  time  the  osurlons  trans- 
action occurred."  Rev.  St.  U.  S.  S  5198. 
Rowley  asks  to  have  the  penalty  of  these 
provisions  enforced,  and  by  their  terms  his 
right  of  recovery  must  be  measured.  The 
bank,  having  charged  and  collected  usorlotis 
Interest,  has  become  liable  tor  double  the 
amount  of  the  Illegal  Interest  that  was  paid. 
The  liability,  however.  Is  to  the  person  who 
paid  it  The  penalty  can  only  l>e  enforced 
In  the  manner  and  under  the  drcnmstances 
provided  In  the  act  of  congress,  which  pro- 
vides that  the  right  of  recovery  rests  only 
in  "the  person  by  whom  It  has  been  paid  or  : 
his  legal  representatives."  From  the  evi- 
dence, it  appears  that  Rowley  and  Groves 
were  joint  makers  of  the  note  upon  which 
,the  Illegal  Interest  was  charged  and  paid. 
While  the  loan  was  made  to  Rowley,  both 
of  them  were  liable  upon  the  note,  and  the 
bank,  at  Its  option,  might  have  brought  an 
action  against  one  or  both  of  them.  Tba 
conrt  has  found  that  Groves,  and  not  Row- 
ley, paid  the  Illegal  Interest,  and  that  the 
payments  were  made  by  Groves  out  of  his 
own  money,  "nie  money  having  been  paid 
by  him,  the  liability  arises  In  his  favor,  and 
no  recovery  can  be  had,  except  by  him,  or 
his  legal  representatives.  The  right  of  r»> 
coT^  la  not  affected  by  the  ftict  that  Row- 
ley requested  Oroves  to  pay  the  debt  and 
Into^  Groves  being  Jointly  liable,  and 
having  used  hta  own  money  In  making  the 


payment.  It  cannot  be  said  tbat  Bie  pir- 
mmt  was  made  by  Bowlotr-  1^  dses  m 
appear  that  Rowley  baa  enr  ctmtifbiited  Oi 
amount  paid  by  Groves,  nor  nny  portta  af 
the  same.  Under  the  taetm  of  this  am,  i 
clear  right  ot  recovery  is  abowii  to  be  M 
Choves,  and,  as  be  Is  aot  a  party  to  iks 
action,  he  would  not  be  tKHmd  bj*  any  3^ 
ment  that  was  given  ther^n.  Hie  xf^  cf 
action  la  In  the  parson  by  wbom  tbB  nkoacr 
Is  paid,  and  It  has  been  held,  under  tie 
same  statute,  that  the  joint  maker  of  a  beu 
on  which  inegal  Intwest  la  charced  caaatt 
recover  the  penal^  from  fhB  bonk,  whn 
the  Illegal  Interest  was  paid  by  the  otiMr 
maker.  Tlmberlake  t.  Bank,  48  Fed.  23L 
The  Judgment  must  Uia«fore  be  revcned. 
and  the  cause  remanded,  -with  Insmcdosi 
to  ent»  Judgment  In  tavor  of  the  pbdatlff  ta 
errw.   AU  the  Justices  concurring. 


CARLTON  V.  BURLBIQS  et  aL 
^npreme  Court  of  Kansas,    Dec.  St;  UB&i 
DasosxT  AKD  DiBTKiBDnoM  —  CinTj>m—  WW  tm- 

HBK  I1URIA0B. 

1.  B..  deceased.  Id  his  lifetime  was  nar 
lied  three  times.  By  his  first  wife  he  had  «» 
child.  By  hie  second  wife  he  bMd  one  cfaOd. 
B;  his  third  wife,  sarrivlag  him,  he  had  fin 
children.  He  died  intestate  In  this  state.  Al 
his  death,  one-half  In  value  of  his  real  estsie. 
not  necessary  for  the  payment  of  his  debts,  de- 
scended In  fee  simple  to  his  widow;  the  oAa 
half  of  bis  real  estate  descended  to  his  sern 
children  equally,  being  all  of  hia  c&ildren  by  hii 
three  wivea. 

2.  B1M,  also,  that  npon  the  death  of 
widow  her  estate  descended  to  ber  own  di&- 
dren. 

(Syllabas  by  the  Court.) 

Brror  fror.i  district  court,  SedgwlA  covnly; 
a  Reed,  Judge. 

Action  for  partition  betwe^  Hdcn  H.  CaA- 
ton,  liUlle  P.  Burleigh,  and  oth«s.  Ftoo 
the  judgment  rendered.  Helen  H.  Gaitton 
brings  error.  Affirmed. 

J.  D.  Hanstim  and  W.  H.  Boone,  tor  plate- 
tiff  In  errw.  Oampbdl  &  Dyv,  Cor  deCod- 
anta  In  error. 

HOBTON,  a  J.  H.  O.  Burlelgta,  late  of 
Sedgwick  county,  deceased,  was  mairiel 
three  times.  By  his  first  wife  be  had  oat 
child,  Minnie  Oowl^.  By  Ms  seeond  wUe 
he  had  one  child,  Helen  H.  Carlton.  By  hh 
third  wife,  Mrs.  MoUle  L.,  be  had  Ave  cbfl- 
dren.  On  the  Slst  day  of  Dec^nber,  38S*, 
three  we^  priw  to  the  death  ot  Ui 
thh-d  wife.  H.  O.  Borlelgh  died  Inteststt 
at  his  home  In  Wichita,  In  this  state,  Isst- 
Ing  an  estate.  On  the  2l8t  day  of  Jss- 
nary,  1888,  three  we^  after  H.  O.  B^^ 
l^h*s  death,  his  widow.  Mrsi  MoUie  L.  Bib>- 
l^h.  died  Intestate.  This  was  an  acttoa 
in  the  court  bdow  for  partition,  and  the  sols 
question  Is  whether  the  two  children  of  K 
O.  Burlet^  by  his  f<«iner  wives,  Inherftei 
any  part  of  the  estate  of  Mrs.  l^illle  l«.  Bv 
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lelgh,  the  widow.  Under  the  rulings  of  the 
trial  court,  when  the  hosband,  H.  O.  Bur- 
leigh, died  Intestate,  one-half  of  his  es- 
tate, after  paying  all  his  debts,  descended 
to  his  widow,  Mrs.  MolUe  L.  Burleigh, 
and  the  other  half  descended  to  his  seren 
children  equally,  being  all  of  his  children  by 
his  three  wires.  Section  8  of  "Descent  and 
Distribution"  proTides:  "One-half  In  value 
3f  all  the  real  estate  In  which  the  hus- 
band, at  any  time  during  the  marriage,  bad 
1  legal  or  equitable  Int^est,  which  has  not 
been  sold  on  execution  or  other  Judicial 
tale,  and  not  necessary  for  the  payment  of 
lebts,  and  of  which  the  wife  has  made  no 
wnreyance,  shall,  under  the  direction  of 
the  probate  court,  be  set  apart  by  the  ex- 
ecutor as  her  property,  In  fee  simple,  upon 
:he  death  of  the  husband,  ff  she  snrrlTes 
aim;  provided,  that  the  wife  shall  not  be 
entitled  to  any  Interest,  nndw  the  pro- 
visions of  this  section,  in  any  land  to  which 
:he  husband  has  made  a  conveyance,  when 
■Jie  wife,  at  the  time  of  the  conveyance, 
s  not  or  never  has  been  a  resident  of  this 
itate.  Continuous  cohabitation  as  husband 
md  wife  Is  presumptive  evidence  of  mar- 
iage,  for  the  purpose  of  giving  the  right 
iforesald."  Paragraph  2599,  Oen.  St.  18S9. 
It  is  clear,  therefore,  that  at  H.  O.  Bor- 
elgh's  death  his  wife,  Mrs.  MoIUe  L.  Bnr- 
elgh,  Inb^ted  In  fee  simple  one-half  In 
ralue  all  of  the  real  estate  in  which  her 
lusband  died  seised,  not  necessary  for  the 
3ayment  of  his  debts.  The  remaining  half 
}f  the  estate  of  which  Burleigh  died  seised 
iescended  In  equal  shares  to  his  children,— 
:o  all  of  his  seven  children.  By  section  18 
>f  "Descent  and  Distribution,"  Mrs.  Bur- 
elgh's  children,  being  her  own  heh*B,  would 
.nherlt  her  property  at  her  death,  but  it  is 
claimed  that  under  section  29  of  the  same 
ict  the  two  children  of  H.  O.  Burleigh  by 
Ills  former  wives  also  Inherited  a  part  of 
Mrs.  Burleigh's  estate  at  her  death.  That 
lectlon  reads:  "Children  of  the  iialf -blood 
ihall  inherit  equally  with  children  of  the 
whole  blood.  Children  of  a  deceased  parent 
nho-it  in  equal  proportions,  the  portion  their 
father  or  mother  would  have  Inherited  if 
ivlng."  We  do  not  think  these  provisions 
change  the  rule  of  descent  as  declared  by 
the  trial  court  in  this  case.  This  section 
loes  not  make  the  children  of  the  former 
nrlves  the  heirs  of  Mrs.  Burleigh,  If  the  other 
provisions  of  the  statnte  are  to  be  given 
:>peration.  Mrs.  Burlei^  was  not  rdated 
'yy  blood  to  the  children  excluded  from  In- 
heriting from  her  by  the  trial  court  When 
I  parent  dies,  the  parent's  children  of  the 
lalf-blood  Inherits  the  parent's  estate  equally 
with  the  parent's  children  of  the  whole 
blood.  Probably  children  of  the  half  blood, 
when  the  parents  are  dead,  may  Inherit 
from  children  of  the  whole  blood,  equally 
with  the  children  of  the  whole  blood.  This 
would  gtve  the  first  clause  of  section  29 
Bome  opwatlim.  If,  however,  we  adopt  the 


rule  that  the  property  should  descend  so 
that  H.  O.  Burleigh,  if  living,  would  inherit 
it,  then  his  first  wife,  who  died  years  ago, 
would  Inh^t  one-half  of  the  estate,  and 
her  child  would  inherit  that,  and  bo  with 
the  second  wife,  and  so  with  the  third  wife. 
This  would  be  contrary  to  the  provisions  of 
said  sections  8  and  18,  above  referred  to. 
All  at  the  provisions  of  the  Illinois  statnte 
concerning  descent  do  not  conform  folly  to 
our  own,  although  the  statute  relating  to 
half  bloods  is  somewhat  similar,  using  the 
word  "tlndred,"  howevCT,  in  the  place  of 
"children."  For  these  and  other  reasons 
we  do  not  foUow  the  case  of  Coal  Co.  v. 
Pasco,  79  HL  164.  The  judgment  win  be 
affirmed.   All  the  Justices  concurring. 


DATIS  V.  LAWRENCE  et  al 
(Supreme  Court  of  Kansas.    Dec  9,  1893.) 

FACTOHS    AKD    BbOKBRS  —  COUMI8SIONB,  WOBH 

Eaknbd — Flbadinos  axs  Pboofb — Vaeiakob. 

1.  Real-estate  agents,  authorized  to  sell  the 
lam'  -f  another  at  a  stated  price  and  for  a  cer^ 
taio  oompensation,  have  earned  their  commis- 
sion wh«Q  they  produce  a  purchaser  able,  ready, 
and  wIlllDg  to  purchase  the  land  upon  the  terms 
and  conditions  agreed  upon. 

2.  The  recovery  of  the  commlBidon  Id  such 
ease  cannot  be  defeated  because  the  owner  then 
refuses  to  convey,  or  where,  through  Us  fault 
or  ne^Igraee,  the  transfer  of  the  land  cannot  be 
eompleted. 

3.  In  the  original  contract,  which  was  set 
ont  in  the  petition,  a  i>art  of  the  consideration 
for  the  land  was  to  be  paid  in  cash.  Upon  the 
trial  it  was  shown  that  the  owner  subsequently 
agreed  to  accept  as  cadi  a  secured  note  ofleted 

the  proposed  purchaser,  but  this  subsequent 
arrangement  was  not  mentioned  In  ttie  peti- 
tion. Bdd,  that  the  admission  of  this  proof 
did  not  oonstltnte  such  a  dqwrtnre  from  the  al- 
legations  of  tlie  petition  as  to  raqnite  a  reversaL 

(Syllabus  by  the  Oourt) 

Elrror  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

Action  by  L.  W.  Lawrence  ft  Ga  against 
D.  W.  Davis  to  reoorer  commlssloos  for  thu 
sale  of  propaty.  PlalntUBi  had  Judgment, 
and  defendant  brings  orror.  Affirmed. 

N.  B.  Arnold  and  B.  E.  Chesn^,  for  plain- 
tiff  In  error.   Quinton  ft  Quinton,  for  As- 

fendants  In  error. 

JOHNSTON,  J.  This  was  an  action  by  L. 
W.  Lawrence  ft  Co.,  who  were  real-estate 
agents,  to  recover  from  D.  W.  Davis  the 
commission  for  a  sale  of  his  property.  The 
contract  between  the  parties  was  as  follows: 
"Ton  are  hereby  authorized  to  sell  my  prop- 
erty, to  wit,  lot  ninety-seven,  (97,)  on  Kan- 
sas avenue  street,  for  ten  thousand  dollars, 
($10,000.00,)  terms  of  payment  as  follows: 
Seven  thousand  four  hundred  dollars  (|7,- 
400.00)  cash,  balance  on  the  following  pay- 
ments: Assume  mortgage  of  twenty-stx  hun- 
dred dollars,  (f2,600.00.)  Description  of  im- 
provements: Two  small  houses,  commission 
five  per  cent  on  first  four  thousand  dollars, 
CNfOOOiOO,)  and  two  and  a  haU  per  cenL  oa 
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balance  of  ten  thousand  dollars,  ($10,000.00;) 
making  In  all  three  hundred  and  Sliy  dol- 
lars, ($350.00.)  TlUe  good.  Can  give  ppsaea- 
■lon  upon  sale.  I  declare  upon  honor  that 
the  foregoing  Is  a  fair,  trutbCuI,  and  not  ex- 
aggerated statement  of  facts  In  relation  to 
said  property.  If  you  make  a  sale,  or  fur- 
nish me  a  customer  to  whom  I  seU,  I  will 
pay  you  three  hundred  and  fifty  doUart 
((850.00)  commission;  and  I  agree  to  report 
any  change  In  price  or  any  sale  I  make,  and 
not  to  sell  or  otter  to  sell  at  less  than  as 
above  stated.  Period  of  until  sold,  and  to 
leave  it  on  your  books  until  I  call  and  take 
this  up."  Pursuant  to  this  agreement  the 
property  was  placed  upon  the  books  of  the 
agents,  and  advertised  for  sale*  and  soon 
thereafter  tiiey  found  a  purchaser  who  wax 
willing  to  take  the  property  at  the  price 
named,  providing  the  title  was  good,  as  rep- 
resented, and  that  DavU  would  accept  a 
certain  promissory  note,  secured  by  mort- 
gage, the  same  as  cash.  According  to  the 
testimony,  Davis  agreed  to  accept  the  se- 
cured note  as  cash.  It  appears  that  the  pro- 
posed purchaser  was  able,  willing,  and  ready 
to  purchase  the  property  at  these  terms,  but 
he  discovra-ed  that  the  title  was  dMectlve; 
and,  after  an  unsuccessful  eCtort  to  clear  It 
up,  he  declined  to  take  the  property.  The 
agents  then  demanded  their  commission  for 
procuring  a  customer,  but  Davis  refused  pay- 
ment, whereupon  the.  present  action  was 
brooght  The  trial  result  In  a  Judgment 
in  fovea-  of  the  agents  for  the  amount  of 
their  commission.  There  appears  to  be  snf- 
fldent  testimony  to  sustain  the  judgment. 
The  agents  had  undoubted  authority  to  sdl 
the  property,  and  when  they  produced  a  pur- 
chaser able,  ready,  and  willing  to  purchase 
the  land  upon  the  terms  and  conditions  pre- 
scribed by  the  landowner,  they  had  earned 
tbdr  OMnmlasiMi.  The  recoveay  of  each 
commlBBitm  cannot  be  defeated  because  of 
the  negllgeDoe  or  fault  of  the  owner,  or  be- 
cause tb»  owner  subsequently  changed  his 
mind  about  making  a  sale  and  conveyance 
of  the  ^rt^erty.  Fulta  v.  Wlmer,  M  Kan. 
576,  9  Pac.  316;  Ratts  v.  Shepherd,  37  Kan. 
20,  14  Pac.  496;  Lockwood  v.  Halsey,  41 
Kan.  166,  21  Pac  98;  Nelderlander  v.  Starr, 
50  Kan.  770,  83  Pac.  592.  The  agents  could 
not  eftect  a  completed  sale  or  transfer  of  the 
prc^erty  because  the  title  remained  in  Da- 
vis, and  a  fair  Interpretation  of  the  language 
of  tlie  agreement  only  required  them  to  find 
a  pvrchaaer  to  whom  a  sale  could  be  made 
npon  the  prescribed  terms.  When  they  bad 
produced  such  a  purchaser  they  had  per- 
formed their  part,  and  were  entitled  to  the 
agreed  compensation.  Although  complaint 
waa  made,  there  was  no  substantial  depar* 
tore  in  the  proof  from  the  allegations  of  the 
petition.  There  was  no  modification  of  the 
contract  alleged,  except  that  a  certain  se- 
cured note  was  to  be  accepted  by  Davis  as 
cash.  There  was  no  dispute  about  the  agen- 
Vp  Bor  that  Davis  agreed  to  accept  the  note 


as  cash,  and  the  only  substantial  qwatia 
was  whether  the  aale  had  failed  tliroiig}i  ikt 
fault  of  Davis.  Although  all  die  UmGrnxj 
Is  not  here,  enough  is  included  in  the  leeord 
to  show  that  the  title  waa  not  sood,  and  ttu 
the  purchaser  declined  to  take  tbe  inpatF 
because  tbe  tlte  was  defectlT«w  It  bafaigtiK 
CauU  of  Davis  that  the  sale  was  not  eloaeg 
and  completed,  Lawroice  &  Co.  were  ti- 
cused  from  taking  any  fartber  steps,  mhI 
under  the  authorities  tited,  became  cadtted 
to  their  commission. 

The  instructions  of  the  court  ^ir^T^**" ' 
of  wore  in  harmony  with  the  Ttews  that  n 
have  expressed,  and  no  special  oonuiMBt  ^ 
on  them  Is  required. 

An  objection  was  made  to  the  testlmne? 
with  respect  to  the  value  of  the  serrloes  'n 
an  effort  to  obtain  a  title  to  the  propatr. 
but.  as  the  amount  recovered  did  not  exceed 
the  sum  stipulated  in  the  contract,  tbe  <^ 
jectlon  becomes  ImmatmlaL  We  find  no 
stantlal  error  in  the  record,  and  thereAn 
the  Judgment  of  tbe  district  oourt  ^rtSL  be  al> 
firmed.   All  the  Justices  concarrins. 


UNION  PAa  BY.  CO.  T.  WINTBRBOTH- 
AH. 

(SaiKwne  Court  of  Kaasaa.    Dee.  9,  ISBft) 

AuTHOBiTT  ow  AeaitT  —  RAiUBom  Divmos  Sc- 
FBBISnitDBST  TO  BmFIOT  PBTSICUX  SD  i» 
TBND  BXFLOTI— IntBXTOnOMS. 

1.  A  dlvUon  anperlnteDdent  of  a  nllnsd 
company  has  aathori^  to  employ  phymidtia 
and  sargeons  to  attend  upon  employes  injond 
In  the  ler^ce  of  the  company  be  npnatntm. 

2.  A  brakeman,  whose  foot  was  cnsM 
while  he  was  employed  in  the  aerrice  of  a  mi- 
road  company,  detired  the  attendance  of  a  «- 
tain  physician,  and,  this  desire  luving  beta 
broQght  to  the  attrition  of  the  division  mupaa- 
tendent,  he  telegraphed  to'  the  station  »t»t, 
directing  him  to  notify  the  phyddan,  end  b 
obedience  to  tliis  direcnon  the  axent  cmlled  tte 
physician,  tdllnK  him  that  he  waa  called  u 
the  Instance  of  ue  dlvisItHi  BoperintMdent,  and. 
after  famishing  him  with  medicines  and  tar- 
glcal  appliances  from  tbe  medicine  chest  kqn 
by  the  company,  took  him  to  the  tnjored  to- 
ploye,  where  medieal  and  sotiEcical  hi  »ices  vtn 
rendered.  Hdd,  In  an  action  to  reeoTcr  tStt 
value  of  such  services,  that  these  and  oth«  dt- 
cumetancea  surrounding  the  transaethHi  tended 
to  show  an  employment  by  the  eomvaoy,  aod. 
upon  an  examination  of  the  evidence  oSmi 
by  tbe  plaintiff,  it  is  htid  that  no  error  was  coo- 
mitted  In  overruling  a  demurrer  thereto. 

3.  The  omission  of  the  court,  in  i-tniTHny 
the  jory,  to  construe  the  language  emi^oyean 
the  tdegram  sent  by  the  dtvidon  saperiatui- 
ent,  is  not  material  error,  since  no  snoi  Inatrae- 
tion  was  requested  by  the  company. 

4.  Gas  Co.  V.  SdiUeftf.  ^  Kan.  406,  M- 
lowed. 

(Syllabvs  by  the  Coort) 

Error  from  district  toart,  Ballne  covsti; 
B.  F.  Thompson,  Judge. 

Action  by  W.  H.  Winterbotham  against  tte 
Union  Pacific  Railway  Company  to  reeof* 
for  services  performed.  Plaintiff  had  Jodr 
meat,  sad  d^aidsnt  tvlngs  emr.  Affirmed 
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A.  L.  WUUams,  N.  H.  Loonds,  and  A,  F. 
vnitams,  plaintiff  In  ermr.  Lorttt  & 
Torrte,  Uk  defmdant  In  error. 

JOHNSTOX.  J.  Th\i  vaa  an  action  by 
>r.  'Wlnterbotham  to  recorer  from  the  Union 
Pacific  Railway  Oompany  $200  for  aarrlcM 
endered  by  him,  as  physldan  and  surgeon, 
en*  an  emplc^e  of  the  icomimny.  The  case 
vaa  submitted  to  the  jnry  upon  the  testl- 
Qony,  and  a  verdict  was  returned  for  $200. 
nth  Interest  from  November  6,  1889,  and 
ndsnnrat  thereon  was  rendered  for  the  nun 
ft  The  principal  contention  Is  that 

he  testimony  was  Insnflltdent  to  justify  the 
'erdlet  that  was  returned.  From  the  testl- 
nony  of  the  plaintiff  below,  It  appears  that 
m  May  0,  1880,  while  F.  W.  Johnson  was 
tmployed  In  the  capacity  of  brateman  near 
>akley,  Kan.,  the  train  ran  oytx  and  crushed 
lis  foot,  so  that  amputation  was  necessary. 
He  was  at  once  tek«L  In  charge  of  and  cared 
'or  by  the  Mupldyes  of  the  company.  The 
Kmductor  under  whom  he  was  acting  Inqutr- 
sd  whether  he  wished  to  be  taken  to  the 
wmpany'B  hoq^ltal,  remain  at  Oakley,  or  go 
:o  9allna  where  he  resided,  f<Hr  treatment, 
ae  expressed  a  wish  to  be  treated  at  Sallna 
>7  I>r.  Wlnthwbotham.  The  conductor  stat- 
ed that  be  had  no  authority  to  adt  Winter- 
Ewtham*  but  that  he  would  notify  Mr.  Palm- 
er, who  was  the  division  siqterlntendait, 
ixkd  accordingly  sent  a  message  to  him.  In 
response  to  this,  the  dlvMon  superintendent 
■ent  tiw  fidtowtng  message  to  the  agent  of 
the  company  at  BaUna:  "WaUaos,  May  lOlh, 
'89.  <Unlon  Fadftc  form  Na  2,1A1.)  To  W. 
3.  Barr:  Brakeman  Jtduuon  had  hta  fbot 
run  over  at  Oakley,  and  asks  us  to  notify 
Dr.  Wlnterbotham  to  be  at  his  home,  on  the 
arrival  of  train  202,  to  dress  It,  as  he  does 
not  want  doctors  at  Oakley  to  do  It  I  pre- 
sume there  Is  a  way  tax  him  to  fret  from  the 
depot  to  his  home.  Please  uitlfy  the  doctor. 
A.  T.  p."  Johnsoi  was  placed  (m  the  next 
train  going  to  Sallna,  and  when  he  arrived 
there  he  was  met  by  Mr.  Barr,  the  agent, 
who  Inquired  whether  he  wanted  to  go  to 
the  office  of  Dr.  Phillips,  who  was  the  eom- 
pany's  local  idiysldan  at  that  ^ace,  or  to 
be  takm  home.  He  replied  that  he  dedred 
to  be  takoi  hom^  and  to  have  Dr.  Wlnter- 
botham to  attend  him.  M>.  Barr  soit  htm 
to  hl8  home,  and  Immediately  proceeded  to 
the  office  of  Dr.  Wlnterbotham,  and  solicited 
tlw  doctor  to  accompany  him  to  Jfdmson's 
home.  He  stated  that  be  had  received  a 
dispatch  from  the  division  superintendent 
requesting  blm  to  have  Dr.  Wlnterbotham 
treat  the  patient  Barr  first  took  the  doc- 
tw  to  &e  Union  Padflc  depot  snd  there  ob- 
tained medldaea,  InstmmaitB^  and  surgical 
ai^iUanees  belonging  to  the  company,  for 
use  Id  the  operation  to  be  performed  iqmn 
Johnson.  After  an  ezamlnatiwi  of  the  In- 
jured foot  and  iqKm  consultation  with  other 
phyBieian%  amputation  was  determined  to 
be  niocasaiy,  and  was  acoordlni^  perform- 


ed. He  otmtinued  In  charge  of  the  oase  so 
long  as  his  attmtion  ms  necessary,  and  his 
services  were  reasonably  wwtU  the  sum  vt 
C200. 

We  think  the  testimony  tended  to  sustain 
the  doctor's  claim,  and  that  the  court  com- 
mitted no  error  In  overruling  the  demurrer 
to  his  evidence.  The  fact  that  the  testi- 
mony Is  weak  or  inconclusive  would  not  have 
Justified  the  court  In  taking  the  case  from 
the  Jury.  The  demurrer  admitted  every  fact 
and  contdttsion  which  the  evidence  moat  fa. 
vorable  to  tiie  phUntlft  tended  to  proves  and 
ev«y  reasonable  Inference  arising  npon  such 
testtmohy  must  be  allowed  in  his  favor.  It 
Is  well  settled  that  unless  there  has  been  a 
total  failure  <hi  the  part  of  plaintiff  to  prove 
a  cause  of  action,  or  some  material  fact  In 
Issue,  a  demurrer  to  evldmce  must  be  over- 
ruled. Brown  V.  Railway  Oo.,  81  Ean.  1, 
1  Pac.  606;  Schuster  v.  Kurta,  47  Kan.  2I», 
87  Pac.  9M.  Johnson  ms  Injured  while  em< 
ployed  In  the  service  of  the  company,  and  tt 
Is  a  reasonable  provision  to  care  for  and  to 
cure  those  Injured  in  the  hasardoos  service  of 
railroading.  It  appears  to  be  coscomary  Cot 
railroad  companies  to  provide  hospitals,  as 
well  as  to  employ  physicians  and  nurses,  for 
the  care  of  injured  employes.  As  has  been 
stated,  the  company  Is  intwestad  in  tiie 
speedy  cure  of  emi^es  who  have  been  dis- 
abled, and  In  tttOx  early  lesnmpthm  of  the 
duties  In  which  they  have  ben  q>eclally 
trained,  and  hence  the  proper  officer  or  agent 
of  the  company  may  Und  it  tat  medical  at- 
tention readered  in  their  behalf.  Railway 
Co.  V.  Beatty,  85  Kan.  266^  10  Pae.  SiS.  It 
Is  w^  settled  that  a  vvanax  or  dlvlslmi  m- 
parlntoident  has  authority  to  empk^  pl^- 
dans  and  surgeons  to  give  attention  to  em- 
ph^es  Injured  in  the  service  of  the  company 
he  rspresents.  Ballroad  Go.  v.  Thomas,  IB 
Kan.  2S6;  Balhwad  Oa  t.  Beecher.  24  Kan. 
228;  Ballroad  Co.  v.  Davia,  (Ind.  8upO  26 
N.  E.  878.  As  has  beeik  seen,  the  ccmductor, 
acting  for  the  company  In  the  emergency, 
pnvosed  to  send  Johnscm  to  the  hospital, 
have  him  cared  for  where  the  accident  oc- 
curred, or  said  hlra  to  Sallna.  It  appears 
that  he  would  have  been  cared  for  at  the 
hospital  or  attmided  by  the  company's  phyiri- 
dan  at  the  expense  of  the  company;  bat* 
when  he  asked  that  Ite.  Wlnterbotham  at- 
tend  him,  the  amductor,  In  effect,  stated  that 
he  had  no  authority  to  employ  Dr.  Winter, 
botham,  but  that  such  a  request  must  come 
from  Palmer,  the  division  Buperlntendent, 
and  that  he  would  ask  him  to  make  the  re- 
quest Palmer  sent  a  telegram  to  the  agmt 
to  have  the  docbnr  there  on  the  arrival  of 
the  train.  It  is  true  the  message  Is  some- 
what ambiguous,  and  does  not  spedflcally 
state  that  the  oompany  would  pay  tor  his 
services;  but  the  terms  used,  and  the  drcum- 
stanees  surrounding  the  transacClai,  tend  to 
sustain  the  conclusion  of  the  court  and  Jury 
that  be  was  emidf^ed  In  behalf  of  the  oom- 
pany. If  JirtmsoD  was  to  emi^lor  Md  paj 
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tot  the  sarrlcea,  ttiore  was  no  necestitr  to 
apply  to  the  dirlsloD  sup«rlnteiident,  who 
was  many  miles  away,  to  procure  the  aeer- 
tees  of  the  doctor.  If  an  aotboriied  em- 
ployment  by  tbe  company  was  not  Intended, 
a  request  trtmi  the  c(mductt«'  or  station  agent 
would  bare  sored  the  purpose.  The  request 
was  sent  Iqr  oae  bavluff  authority  to  employ, 
and,  whoi  tbe  doctor  Inquired  at  whose  re- 
quest be  WM  sent  for,  be  was  told  the 
agent  of  the  company  that  be  came  for  him 
at  tbe  Instance  of  Palmer,  the  division  super- 
lnt«idait  The  tdegram  of  the  division  su- 
perintendent, altbov^  amb^ous,  was  open 
to  the  construction  whldi  appears  to  have 
been  placed  upon  U  by  the  agait  of  the  com- 
pany at  Saltna;  and,  as  tending  to  show  the 
▼lew  which  he  to<A  as  to  the  aotfacMity  to 
empliv,  he  not  only  procured  a  carriage  to 
take  the  doctor  to  tbe  place  whore  tbe  In- 
jured employe  was  to  be  treated,  but  also  ob- 
tained for  tbe  doctor,  firom  the  storehouse  of 
the  company,  medicines,  Instruments,  and  ap- 
pliances necessary  for  the  treatment  of  the 
anploye  Accepting  the  teatlm<my  most  fa- 
vorable to  the  plaintiff  to  be  true,  as  we 
roust,  he  had  a  right  to  Infw  trom  tbe  state- 
ments made  to  him  by  the  agent  ttiat  be 
was  caUed  in  b^ialf  of  tbe  company,  and  that 
the  ooastmctton  apparently  put  i^on  the  teA- 
egram  by  tiie  agent  was  the  correet  one. 
Tbe  common  practice  of  tiie  company,  of  fur- 
nishing medical  care  and  attention  to  In- 
jured empl<qra8,  the  direction  of  the  division 
snptflntendent  to  notify  tbe  doctor  to  at- 
tend Johnson,  the  action  of  tbe  agent  In 
odllng  the  doctw,  and  teUlng  liim  that  he 
was  called  at  the  Instance  of  tbe  dlvislMi 
sopolntendent,  and  tbe  ftirthtt  aetitm  of 
subsequently  furnishing  medldne  and  ap- 
pliuices  Cor  the  treatment  ot  the  employe 
from  the  medicine  cbest  of  tbe  company, 
takra  in  connection  with  the  tdegram  of  tbe 
division  BuperintMident,  fairly  tend  to  iup- 
port  tbe  veordlct  of  the  jury. 

There  is  some  comidaint  that  the  court  foil- 
ed to  construe  tbe  telegram  whl^  was  of- 
fved  tn  ffvldmce,  w  the  language  whldi  It 
ccmtalned.  Tbe  telegram  is  not  In  the  na- 
ture of  a  contract  or  written  Instrument,  and 
tbe  purpose  and  Uablllty  of  tbe  company  was 
to  Im  detormlned  from  the  tdegram.  and  the 
drcumstanees  surrounding  the  transaction. 
A  BiAclent  answer  to  the  objection  Is  that 
no  Instruction  of  the  character  mentioned 
was  requested  by  the  plalniuV  in  oror.  State 
V.  PfeCTerle,  S6  Kan.  86,  12  Pae.  406;  State 
r.  Peterson.  38  Kan.  211,  16  Paa  268. 

The  final  complaint  Is  that  interest  was  a^ 
lowed  upon  tbe  bill  of  the  plaintiff  below, 
when  tiiere  was  no  Bpedflc  demand  tor  in- 
twest  in  tbe  pleadings.  The  action  was  be- 
gun before  a  justice  of  the  peace,  and  the 
pleading  was  a  bill  of  particulars  luion  a  ri- 
fled account  fw  $200.  After  It  ^ak  been  ap- 
pBaled,  and  when  It  was  finally  tried,  the 
court  charged  that  the  action  was  Iwougbt 
to  recover  9200,  with  the  Interest  thereon. 


(Esa 

It  does  Dot  appear  that  any  ^edfle  iib^ 
tion  was  made  to  this  reference  to  latefce. 
for  the  reason  that  It  was  not  ilfmsnilfrt  ta 
the  bin  of  particulars.  As  no  formal  pnjw 
for  r^ef  Is  required  In  a  Mil  of  partlnrtn, 
and  as  the  plalntiCT  waa  entitled  to  tntma 
upon  his  claim,  and  as  the  court.  In  tte  pra- 
ence  of  the  parties,  Instructed  that  tte  )m- 
teroBt  was  recoverable,  we  may  fairly  treat 
the  case  as  though  an  amendment  was  ta 
fact  made,  and  hold  that  no  anbstaaea! 
rights  of  the  defendant  have  been 
diced.  Gas  Oo.  v.  Schllefer,  22  Kaa. 
The  judgment  of  the  district  eooit  wlB  b» 
affirmed.   All  the  justices  concurrlns. 


SOUTHBBN  KAM.  RT.  00.     OLABK  «  wl 

(Bn^mne  Gourt  of  Kansas.    Z>ee.  8;  18B&) 

Carbibbs  —  LtABiunss  to  Pkuccipal  ros  Xis- 
obandibi  Semsn  as  Aenrr*8  BAeoAec 

A  railroad  company  Is  not  bound,  u  i 
pert  of  its  contract  for  the  traniqiortatioo  of  i 
traveler,  who  is  emplored  as  a  traTelinc  nW» 
mao  for  a  trading  firm,  to  cany  as  his  poaoei: 
baggage  a  case  of  sample  mwchandise  bdoor- 
ing  to  nil  employers;  and  where  it  receiTes  mM 
dieoka  auoh  case  without  knowledge  of  its  ecc- 
tenta  or  ownership^  a  part  of  wUdi  Is  afte^ 
wards  stoloi  from  Ite  Daggage  room  wltlioet 
nwllgeQce  on  the  put  of  tlie  oompeny,  h  ii 
not  liable  to  the  owners  for  the  veins  tlMsoL 
<SyllabQs  by  the  Oonrt) 

Error  from  district  court,  BnOer  coonly; 
a  A.  Ldand,  Judge. 

Acthm  by  B.  O.  ObA  and  otliera  agaliBt 
the  Southern  Kansas  Rati  way  Oompanj. 
From  a  judgment  tar  {daintUEs,  dcfcndsat 
Mngs  errw.  Beversed. 

Oea  R.  Peck.  A.  A.  Burd,  and  Bobert 
Dunlap,  for  plaintiff  in  cmv.  FedEtaam  A 
Henderson,  for  def^ndanto  in  error. 

AliLBN,  J.  nils  action  waa  conuncnoed 
befwe  a  justice  of  the  peace  of  Oo^ricy 
conn^,  where  a  Judgment  waa  rendered  la 
favor  of  the  defendant  Air  oosta^  FSalatU 
appealed  to  the  district  court,  from  wtal^  a 
change  of  voiue  waa  taken,  beeanae  tin 
judge  of  that  court  had  been  of  coanad  ta 
the  case,  to  Bntier  county,  where  tbe  cast 
waa  tried,  and  a  judgmoit  roidwed  In  Ikvor 
of  the  plalntUEs  tor  $186.70.  The  raOrosd 
company  brings  the  case  here  tat  review. 

By  leave  of  the  court  tbe  plalntMh  IDed 
an  amraded  bill  of  partienlars  in  Hie  Bst* 
ler  county  district  court,  In  which  tticy  al- 
leged. In  snbstance,  that  they  were  pert- 
nera  as  wludeaale  dealov  In  aocfeery,  tebfe 
and  pocket  cutlery,  and  other  wares;  that 
the  defoidant  waa  a  railroad  corporation, 
engaged  In  the  badness  of  tran^ortlttg  pas- 
sengers and  fndght  for  hire  as  comnMO  car- 
riers; that  plaintiffs  bad  In  their  Moidoy  aa 
a  travding  salesman  one  SL  H.  Bliss;  that 
on  the  24th  day  of  Decembw,  lESI^  aaM 
Bliss,  in  tiie  regidar  coarse  ot  Ida  employ- 
ment, purduued  from  Uie  defiandsnt  wlA 
the  money  of  the  plalntifEa,  a  first-daas  pet- 


Digitized  by 


SOUTHEBN  KAN. 


BT.  GO. «.  CLABE. 


1055 


en«er  tttM  from  Kansu  Oltr  to  Wlnfleld, 
Can. ;  tbat  aald  BUbs  carried  with  talm  a  lam- 
»le  roll  of  cutlery,  the  prc^orty  of  tbeplaln- 
IfT,  and  wblcb  was  naed  by  bim  In  the  prow- 
sutlon  of  hlfl  business  as  a  traveling  sales- 
naii  for  the  idalntiffs;  tbat  at  tbe  time  of 
lurchadiiiff  said  ticket  be  d^rered  said  sam- 
;»le  roll  of  cntlery  to  the  defendant  to  bt 
carried  from  Kansas  aty  to  WlnflcM,  tak* 
.ug  a  dieA  tot  the  same  in  the  nsnal  way; 
that  tibe  defendant  foiled  and  nefl^ected  to 
deliver  said  ndl  <tf  cutlery  at  its  place  of 
destlnatlim,— and  aslred  Jud^ent  fw  the 
value  thoeof.   It  appears  from  the  tflStimo> 
ny  that  Ulas  purchased  a  ticket  at  Kansas 
City  on  tbe  night  of  tbe  23d  of  December, 
1S84.   Tbe  property  In  eaatrovai^  had  been 
<■  hocked  from  Leavenw<»rtb  to  Kansas  City, 
11  nd  BUSB  bad  it  rechecked  at  tbe  Union 
Depot  to  Winfleld.  BUas  purchased  his  ticket 
vrltb  moneys  of  the  j^lnttff.   The  case  con- 
taining the  ndl  ^  cutlvy  was  cheated  as 
ordinary  baoage.  no  extra  compensation  be* 
Ing  paid  for  its  tran^wtation,  nor  was  any- 
thing said,  at  the  time  it  was  cbetfted,  as  to 
whose  properly  it  was.   BUss  anired  In 
Wlnfldd  about  9  o'dock  on  the  monilng  of 
the  24tb,  and  went  directly  to  his  home, 
withoot  calling  tor  the  ndl  of  cntlery.  On 
the  morning  of  the  25th  he  went  to  the  de- 
fendant's depot,  wbf3«  he  found  that  the  ndl 
of  pocket  cnUory  had  been  taken  trom  his 
sample  case.   FlatntiflF  In  error  has  filed  a 
brief  calling  the  attention  of  tbe  coort  to 
several  questions  arising  on  the  record.  De- 
fendants  in  mw  bare  not  furnished  us  with 
any  brief,  nor  made  any  oral  argument  We 
can  thwefore  determine  th^  position  only 
from  tbe  pleadings,  and  evidence  oflTered  In 
support  thereat. 

The  first  qnesUon  presented  by  the  plain- 
tifl  in  aroT  is  whether  the  railroad  company 
sustained  tbe  rdation  of  a  cmnmon  carrier 
to  tbe  plaintiff,  and  Is  therefore  liable  for 
the  loss  of  baggage  tUAm  without  any 
dalm  of  negligence  on  Its  part  It  appears 
In  this  caee  that  the  baggage  room  at  the 
depot  In  Winfleld  was  broken  Into  on  the 
night  of  December  24th,  and  this  roll  of  cnt- 
lery and  other  property,  some  of  it  belong- 
ing to  tbe  baggage  master,  was  stolen.  Per- 
sonal baggage  limited  hi  quantity  is  usually 
transported  by  carries  of  passengers  as  an 
Incident  to  the  transportation  of  tbe  person, 
without  extra  charge.  The  contnwt  to 
transport  a  passenger  Is  naually  a  personal 
contract  If  injury  results  to  his  person, 
or  his  personal  effects  transported  as  bag- 
gage, there  can  be  no  doubt  that  tbe  rail- 
road company  Is  liable  to  him,  and  him 
al<Hie,  when  occurring  under  such  drcum- 
stances  as  to  create  UablU^.  The  fact  that 
he  Is  engaged  In  the  service  of  another  at 
the  time,  and  tbat  bis  transportation  Is  paid 
for  by  his  employer,  cannot  diminish  his 
IndlTldnal  right  to  safe  transportation.  We 
fiUl  to  perceive  that  tbe  facts  that  his  fare 
la  paid  for  by  his  enqjiloyer.  and  that  tbe 


occasion  tat  his  making  the  Journey  Is  the 
prosecution  of  the  bnslness  of  his  employer,  . 
In  any  maimer  affect  the  contraot  with,  or 
liability  of,  the  railroad  cunpony.  It  does 
not  appear  in  this  case  that  at  the  time 
ha  purchased  his  ticket,  anytltlng  was  said 
with  refoence  to  his  employment,  nor  that 
at  tbe  time  he  checked  bis  baggage,  any 
mention  was  made  of  the  fact  that  the  sam- 
ples he  carried  bdomged  to  tbe  plaintiffs. 
In  Hutchinson  on  Carriers  ejection  701)  tbe 
anthw  says:  **The  owner  of  the  property 
must  of  course  stand  In  the  relation  of  pas- 
sengw  to  the  cantor.  In  («dar  to  fix  upon 
him  the  liability  as  a  carrier  of  baggage. 
The  carriage  is  ex  vl  termini  Incidental  to 
the  carriage  of  the  owner  as  a  passenger. 
If,  therefore,  tbat  which  would  have  been 
properly  baggage  had  It  been  accompanied 
by  the  owner  as  a  passenger  should,  by  ac- 
cident ot  mistake,  be  accepted  by  the  ear^ 
rlCT  for  transportation  without  being  accom- 
panied by  the  own«,  and  when  he  Is  not 
and  does  not  become  a  passenger,  the  car- 
rier would  not  have  It  In  bis  custody  In  the 
character  of  baggage,  and  would  not  be  re- 
sponsible fw  it  as  such."  In  Met*  v.  RaU- 
road  Oo,  (CoL)  24  Fac.  610.  it  was  held  "that 
a  man  traveling  alone,  and  carrying  in  lits 
trunk  for  tranaportati(m  a  quantity  of  la- 
dles' Jewelry,  cannot  recover  tot  the  loss 
thereof  against  a  common  carrier."  fcls 
case  was  decided  on  tbe  ground  tbat  these 
artlela  were  not  properly  baggage  tot  the 
convenience  of  tbe  passengo',  but  were  mer* 
cfaandlse,  though  not  carried  for  any  com- 
mercial purpose,  and  not  such  as  a  carrier 
was  under  obligaticm  to  transport  as  bag- 
gage. In  Stimson  v.  Railroad  Co.,  9S  Mass.  83, 
It  was  held  "that  a  railroad  company  is  not 
liable  to  either  owner  or  agent  on  Its  ordi- 
nary contract  of  transportatim  of  a  pass^- 
ger,  for  losing  a  valise  dellvovd  Into  Its 
charge  as  hla  personal  luggage,  but  which 
contained  only  samples  of  merchandise,  and 
that  Its  contents  were  owned  by  a  trad», 
whose  agent  be  was  to  sell  such  goods  by 
sample,  nor  In  tort  t<»  the  loss,  wlthoat 
proof  of  gross  negHgrace;"  and  the  cose  of 
Ailing  V.  Raihroad  Co..  126  Mass.  121.  U  to 
the  same  effect  The  case  of  Humphreys  v. 
Perry,  148  U.  8.  627,  13  Sup,  Ot  711,  goes 
still  further.  Ttie  plaintiffs  were  partners, 
dealing  In  Jewelry.  One  of  the  firm,  who 
acted  as  a  travding  salesman,  purchased  a 
ticket,  and  checked  a  dark-colored.  Iron-bound 
trunk,  of  tbe  kind  known  as  a  "Jewela**s 
trunk,"  and  paid  the  charge  for  overweight 
thereon  as  personal  baggage.  There  was  no 
evidence  tending  to  show  that  tbe  company's 
agent  had  any  knowledge  of  the  contents 
of  the  trunk.  Tbe  court  held,  after  an  elab- 
wate  review  of  tbe  authorities,  that  thore 
was  no  liability.  In  the  ease  tmdw  consld- 
wation  we  are  not  required  to  go  to  the 
limit  of  the  one  last  dted,  aot  do  we  need 
to  assent  to  the  contduslcm  arrived  at  In  that 
'  ease.  Here  there  is  abs(dately  nothing  sbowi 
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Ing  any  omitract,  express  oe  Implied,  be- 
tween the  parties  to  this  snlt,  with  ref- 
erence  to  the  transportation  of  the  stolen 
property.  The  bill  of  particulars  seems  to 
base  the  plaintilTa  right  to  reco7ery  solely 
on  contract  Tb^  ts  no  avermrait  of  loss 
through  negligence  or  Off  wrongful  conver- 
sion of  the  property. 

Sereral  otbw  questions  are  discussed  in 
the  brief  of  counsel  for  the  plaintiff  In  er- 
ror, hot,  as  the  pohit  already  considered 
disposes  of  the  case,  we  deem  It  unnecessary 
to  consider  any  other  matter.  The  Judg- 
maxt  It  rerersed.  All  the  Jnstloet  omciiRlng. 


ANDERSON  t.  BURNHAH. 
(Bniveme  Coort  of  Kansas.    Dec  8,  180S.) 
AsTSBBB  PossBBSioir— What  ComnrrDns— 

COLOH  OF  TlTLS. 

1.  PoBseuion  of  land  by  an  adverse  occn- 
paot  for  more  than  15  yeara,  which  Is  actual, 
notorions,  continnoos,  and  exclnsfve,  wiU  giv* 
title  thereto,  althoos^  snch  possssdon  Is  aitlr«> 
ly  destltnte  of  color  of  title. 

2.  Where  diere  li  sabjection  to  the  will 
and  dominion  of  the  occupant  manifested  in 
some  appropriate  manner  adapted  to  the  oon- 
ditlon  and  location  of  the  land,  a  residence 
thweon  la  not  essratlal. 

&  The  evidence  examined,  and  hM  to  be 
BufficieDt  to  show  advise  possession  by  the  oe- 
eupant  of  the  land  In  controversy. 
<S7llabnB  by  the  Court) 

Error  from  district  coort  AUen  coonty; 
L.  StiUwell,  Judge. 

Action  by  Nelson  Bornham  against  Thomas 
Anderson  to  recover  land.  Plaintiff  had 
judgment  and  defendant  tnrings  errw.  Be- 
Twsed. 

Xtwlng  &  Beamett  and  Oscar  FonsC  4k  Son, 
for  plaintiff  In  error.  Hutohli^  ft  Kepllnff> 
er,  far  dof  caidant  In  errw. 

JOHNSTONf  J.  ThiM  was  an  nctloii  Inought 
txy  NdB(Hi  Bumliam  agslnst  Thomas  Ander- 
aon  to  recover  160  acrei  of  land  In  AUen 
ooonty.  To  nutaln  his  right  of  record, 
Bumham  showed  a  patoit  from  flie  United 
States  to  the  Missouri,  Kansas  ^  Texas 
Ballroad  Oompany,  dated  NoTMnber  8,  1873, 
and  also  a  chain  of  title  from  the  railroad 
comiuny,  throngh  several  oonveyanoes,  to 
hlmsdf.  The  patent  and  the  Instruments  of 
omveyanee  were  duly  recorded  In  the  aOm  of 
the  register  of  deeds.  Anderson  rests  hta 
claim  of  title  upon  adverse  possession  of 
Umsdf  and  grantn  fot  more  than  16  years 
prior  to  the  commencement  of  the  action. 
Upon  the  qnestloa  at  advene  possession,  the 
only  evidence  produced  was  that  offered  by 
Andoson.  It  showed  that  Anderson  pnp- 
chased  the  land  from  a  a  Starkey  In  Uffl, 
who  ttien  oonreyeA  sutA  Interest  or  tlfle 
as  be  had  to  Anderson  1^  CToIttdalm  deed. 
In  UBBO,  wUIe  It  was  yst  fi[0T»nraent  land, 
and  subject  to  entry  by  settlers,  Stark^ 
entered  up(n  It  with  a  purpose  at  ivocnrlxig 
a  title  tbarete  mder  the  lam  of  tbe  United 


States  rating  to  pnbllo  lands.   He  Oes 
surveyed  out  tbe  land,  and  idaced  posts  ar 
stakes  at  eaiA  ecH^er  of  tbe  qoarta-  seedBS. 
indicating  the  boundaries  and  exlmt  of  Mi 
claim.  He  broke  <»>  plowed  a  portfan  af 
It,  which  was  cultivated  and  pot  la  ercfs 
every  year  thereafter,  until  the  land  wis 
sold  to  AndersML  Hedgerows  wet*  bmfea 
out,  and  in  1868  be  built  a  hay  bam  sad  oora- 
crib,  which  was  a  permanent  atnieture  aa: 
a  risible  evidence  of  occupancy.    He  used 
that  portl<m  of  the  land  not  In  cnltlTBtloB  ss 
a  meadow,  cutting  and  putting  up  hay  there- 
on each  year  at  bis  occupancy.   He  wn 
an  unmarried  man  untO  1870,  and  did  ok 
tndld  a  residenoe  upon  the  mvperly  nntQ  flm 
year,  but  from  the  time  ttiat  be  enten< 
upon  It  until  the  residenoe  was  bnilL 
Hved  with  his  fiitiiw  upon  an  adjoining 
At  no  time  was  bis  possession  InteiTopted. 
and  in  the  vicinity  where  it  was  locsud 
It  was  known  and  recognised  mm  "aaitqli 
(^m."  He  plowed  oittrdy   around  Ac 
quarter  section  20  12-lnch  furrows,  boOt  a 
bouse  and  stable^  itanted  800  fTiilt  IrceL 
lariated  and  beided  Us  stock  upon  It  aoi 
remained  In  undisputed  possession  until  it 
was  Bold  and  transfmvd  to  Anderson,  is 
1881.  Anderson  Immediately  took  pomstrntm. 
fenced  and  ooltlvated  all  but  75  acres,  which 
was  put  In  a  pasture,  planted  an  addtthnsl 
orchard,  built  otbae  buDdings,  and  resided 
upon  the  farm  oontinnonsly  untfl  Ote  am- 
menoement  of  the  action,  wfaleb  was  As- 
gust  6,  1689.  niere  was  no  preCmse  of 
poe8essl<m  by  Bumham,  nor  by  any  of  hk 
grantors.  On  the  other  hand.  It  la  abon 
that  an  agent  of  ttie  raUroad  company,  iriio 
was  engaged  In  locatbtg  and  appraUng  dw 
lands  granted  to  the  company,  had  nodce 
of  Starke's  possession,  as  weil  as  of  tte 
claim  wfaleih  be  made  to  tbe  land.  It  is 
clear  from  what  has  been  stated  that  tbere 
has  beoi  an  actual  oooapan<7  by-  Anderson 
and  Ids  grantor,  clear,  positive,  notorkm 
and  continuous,  for  more  than  15  years  b^ 
fore  the  commencement  of  the  actloL  Did 
such  occupancy  constitute  adverse  pnssri 
skm,  which  ripened  Into  a  good  tiOe,  as 
against  the  le^  owner?  Starkey  oovdd  ob- 
tain no  ri^t  i^nst  the  United  States  hs 
reason  of  his  possession,  bat  it  appears 
Uiat  the  title  passed  ftom  Ibe  goverameat  Id 
1878,  snd  there  was  a  lapse  of  mom  tbu 
16  years  thereafter  before  the  poesesstos 
was  challenged.  During  aH  that  time  An- 
derson and  bis  grantor  were  claiming  and 
holding  In  hostility  to  tbm  tigbta  of  Ow  nO- 
road  oompany  and  those  h<dd!ng  ondw  it 
It  is  true  that  Staifcey  had  no  paper  tMe. 
bat  ttis  H  not  wscnHsl  to  advetae  jmbu 
rim,  nor  to  the  acQUlrement  of  tttia  1^  vfr- 
tne  of  tiie  stabite  of  Umltathns.  Onr  stst- 
ute  does  tut,  as  do  lliose  of  some  of  flia 
states,  make  color  of  title  an      «ih«i  ei«- 
ment  In  a  tltie  by  Undtatlon.  OlvQ  CMe. 
1 1&  &i  Wood  T.  Balhny  Co.,  U  Kan.  aai 
It  Is  said  diat  •%  man  traspsssir.  vUksM 
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tute  of  limitations,  If  the  property  has 
-n  owned  daring  all  that  time  by  some  In- 
idual  or  Indirlduala,  and  not  by  the 
Ited  States.  Mere  possession,  therefore, 
lands  to  which  the  government  has  parted 
ii  its  title,  for  any  period,  howerer  short, 
h  a  claim  of  ownership,  may  be  anld  t<> 
an  incipient  or  inchoate  title,  for  each 
loasession  will  in  time  ripen  into  a  com- 
te,  perfect,  and  absolute  title."  'l^ls  doc- 
le  was  reasserted  la  Boss  t.  Railwn;  Co., 
Kan.  127.  It  Is  the  holding  of  the  iiotori- 
I  and  excluslTe  possession  of  the  land  in 
.tillty  to  the  rights  of  the  owner  which 
es  the  title,  and  not  any  mere  instrument 
paper  under  which  claim  la  made.  Poa- 
sion  by  any  adverse  occupant,  which  to 
ual,  continuous,  and  exclusive,  will  give 
e  when  the  bar  of  the  statute  becomes 
Qplete,  although  such  possession  is  en- 
!ly  destitute  of  color  of  title.  The  dif- 
ence  between  title  acquired  by  adverse 
upancy  under  color  of  title  and  without 
•b  color  Is  that  undo"  the  former  the 
or  of  title  gives  character  to  the  posses- 

0,  and  trives  rise  to  the  presumption  that 
!  claimant  Intends  the  entry  shall  be  co- 
^nsive  with  the  description  in .  the  deed, 
He  under  the  latter  the  title  will  only  be 
ixtensive  with  the  actual,  visible,  and  con- 
aed  occupancy.  Oildehans  v.  Whiting,  39 
11.  711,  18  Pac.  910;  Roots  v.  Beck,  109 

1.  472,  9  N.  E.  688. 

t  the  entry  uiron  the  land  by  Starkey 
B  actual,  and  the  holding  of  the  posseti- 
n  was  notorious  and  exclusive  from  1873, 
t'n  the  railroad  company  acquired  the  legal 
it  would  amount  to  a  disseisin,  which 
nld  give  title  at  the  end  of  the  statntory 
iod.  It  Is  immaterial  what  may  have 
m  his  right  or  claim  of  right  to  the  land. 
i  what  may  have  been  his  motive.  If  he 
:cred  upon  the  land  and  held  a  hostile  pos- 
sion  as  against  the  owner  of  the  legal 
ie.    Fitzgerald  v.  Brewster,  (Neb.)  47  N. 

47S.  It  is  true  that  Starfc^  did  not 
tide  on  the  land  until  1870,  but  it  is  not- 
ccssary  that  a  person  should  reside  upon 
il  estate  In  order  that  he  may  be  in  the 
iiml  possession  of  the  same.  If  it  Is  gab- 
led to  the  dominion  of  the  claimant,  manl- 
ited  in  some  appropriate  manner,  adapted 
its  character,  condition,  and  locality,  by 
lich  the  party  proclaims  to  the  public  that 

asserts  an  exoItislTe  control  and  ownos 
Ip  of  the  land,  a  residence  npon  It  to  not 
leiitial.  Ollmore  v.  Norton,  10  Kan.  401; 
irstow  T.  Newman,  34  CaL  01;  Webber  r. 
%Tke,  74  Gal.  11,  15  Pac.  43L  In  the  eaxiy 
ars  of  the  occupancy  of  the  land  by  Star- 
y,  the  country  was  new,  sparsely  settled, 
d  not  much  of  It  was  In  actual  cidtlvatlon, 
t  this  land,  like  that  surrounding  It,  was 
"gely  used  for  hay  and  grazing  purpoces. 


he  placed  thereon  proclaimed  to  all  that  he 
was  exercising  rights  of  ownership  over  the 
land,  inconsistent  with  the  right  of  the  real 
ovmer.  The  Improvements  marked  the  bound- 
aries of  the  land,  and  left  no  question  that 
he  was  claiming  the  entire  quarter  section. 
His  occupancy  and  use  were  continuous 
from  year  to  year,  so  that  he  could  not  be 
regarded  as  an  occasional  trespasser,  nor  can 
bis  possession  be  regarded  as  bidden  or  in- 
termittent. For  more  than  15  years  this  pos- 
session was  maintained  without  Interference 
by  the  holder  of  the  legal  title,  or  any  at- 
tempt by  bim  to  dispute  the  rightfulness  of 
the  possession  of  Starkey  and  Anderson. 
During  this  long  period  of  occupan<7  and 
possession  valuable  lm[vovements  were 
placed  upon  the  land,  but  not  until  August, 
1889,  did  the  owner  challenge  the  possession 
or  the  rightfulness  of  the  claim  and  posses- 
sion of  the  occupant  It  was  thrai  too  late; 
that  possession  had  ripened  into  a  title.  As 
the  evidence  to  nndisputed,  there  Is  no  neces- 
sity for  a  retrial  of  the  facts,  and  therefiHre 
the  judgment  of  the  court  will  be  reversed, 
and  the  cause  remanded,  with  the  direction 
to  enter  Judgment  In  favor  of  the  plaintiff 
In  error.  All  the  Jnstlcee  concurring. 


STATE  ex  rel.  BECK  v,  BOARD  OF 
COH'RS  OF  WASHOE  COUNTY 
et  al.   (No.  1,898.) 
(Supreme  Court  of  Nevada.    Jan.  2,  1894.) 

OOUNTT  COMMIMIOXIBB— SISBTIKOB— KbOOBDB. 

Tba  acts  of  a  board  of  county  commis- 
sioners between  Its  regnlar  meetings  are  void 
where  its  records  show  that  the  preceding  reg^ 
nlar  meeting  was  adjonmed  sine  die,  and  fall 
to  show  a  compliance  with  the  providons  of 
Gen.  St.  S  1945,  for  calling  special  meetings. 

Original  proceeding  on  application  for  writ 
of  certiorari  on  the  relation  of  H.  H.  Beck  to 
the  board  of  county  commlaslonaB  of  Wa- 
shoe county  and  John  B.  WlUianu,  andltor 
of  said  county. 

B.  V.  Cnrlo',  Dtot  Atty.»  B^amln  Gorier, 
and  Clark  &  Jones,  fw  rdator.  J.  li.  Wines, 
tor  respondents. 

MUBPHT,  O.  J.  This  to  an  application 
for  a  writ  of  certiorari  requiring  the  board 
of  county  commissioners  of  Washoe  county, 
and  John  B.  Williams,  auditor  of  said  coun- 
ty, to  certify  up  the  proceedings  of  Sldd 
board  and  auditor  In  reference  to  a  certain 
claim  of  C.  C.  Pownlng,  amounting  to  the 
sum  of  $1,000,  tor  money  advanced  and  ex- 
pended by  blm  on  account  of  celebration  of 
4th  of  July,  1803,  at  Reno,  which  claim  vraa 
allowed  by  the  board,  and  audited  by  the 
county  auditor,  but  has  not  as  yet  been  paid 
by  the  county  treasurer.  It  is  not  disputed 
but  what  the  money  was  advanced  and  ex- 
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praded  as  Bet  forth  In  the  claim  as  presented 
to  and  allowed  by  the  board,  bat  the  relator 
claims  and  argues  that  In  allowing  said 
claim  the  board  of  county  commissions 
exceeded  Its  Jurisdiction;  therefore  Its  acts 
are  null  and  void. 

A  nmnber  of  questions  were  discussed  In 
the  oral  argument  before  this  court,  and  the 
points  are  referred  to  in  tlie  brief  of  the 
attorneys  for  the  relator;  among  others,  the 
grave  question  of  the  constltutlouallty  of 
the  act  of  the  legislature  of  1893,  authorizing 
the  boards  of  county  commissioners  to  ap- 
propriate money  for  encampments  and  other 
public  holiday  celebrations,  (St.  1893,  p.  127.) 
The  court  has  been  asked  to  pass  upon  and 
determine  this  question.  Were  It  necessary 
for  the  decision  of  this  case  we  would  not 
hesitate  to  do  so;  but  from  the  view  we  take 
of  the  questions  submitted  it  Is  unnecessary 
to  question  the  Talidity  of  the  act,  and  courts 
are  unwilling  to  pass  upon  the  unconstitu- 
tionality of  an  act  of  the  legislature  unless 
It  becomes  absolutely  necessary  to  do  so 
for  the  purpose  of  deciding  the  question 
then  nnder  consideration.  We  therefore 
deem  It  necessary  to  notice  bnt  one  point 
argued  by  the  attorneys  tea  the  relator,  and 
that  Is  whether  the  board  of  comity  com- 
missioners was  legally  In  session  on  the  6th 
day  of  November,  1893,  on  which  day  It 
passed  upon  and  allowed  the  claim  in  ques- 
tion. If  It  was  not,  the  acts  of  Its  members 
were  absolutely  void,  and  tb.e  allowance  of 
said  claim  must  be  set  at  naught.  SecUon 
1942,  Gen.  St.,  provides  for  the  election  of 
a  board  of  county  commissioners  In  each 
county  In  the  state.  Section  1944  reads: 
"The  meetings  of  the  boards  of  county  com- 
missioners shall  be  held  *  *  *  on  the 
first  Mondays  of  January,  April,  July  and 
October,  of  each  year,  and  shall  continue 
from  time  to  time,  until  all  the  business  be- 
fore tbem  fs  disposed  of."  Section  1946  pro- 
vides for  the  callftag  of  special  meetings  of 
the  board  If  the  business  of  the  county 
should  require  tb.e  holding  of  such.  The 
order  calling  a  spedal  meeting  shall  be 
signed  by  a  majority  of  the  board,  and  the 
order  shall  be  entered  on  the  records  of  the 
board.  The  clerk  shall  give  notice  to  the 
members  not  signing  the  order,  and  the 
notice  calling  such  special  meeting  shall  be 
published  in  a  newspaper  for  one  week. 
Boards  of  county  commissioners,  being  crea- 
tnres  of  the  statute,  invested  with  special 
powers,  can  only  exercise  such  powers  In 
the  manner  expressly  conferrred  by  the  stat- 
Qte,  and  their  acts  must  affirmatively  appear 
to  be  in  conformity  with  the  provisions  of 
the  statute  giving  them  power  to  act.  There- 
fore, before  the  proceedings  had  or  business 
transacted  by  the  board  of  commissioners  of 
Washoe  county  on  the  6th  day  of  November, 
1893,  can  be  upheld,  it  must  appear  from 
Its  records  that  that  meeting  was  elth^  an 
adjommed  or  a  special  meeting  called  as 
prided  'for  by  law.  Wlm  a  spedal  mast- 


ing Is  held  by  tb.e  board  Its  record  n* 
show  that  the  order  calling  the  nme  n 
signed  by  the  members  of  the  board,  v : 
majOTtty  thereof,  and  those  who  ftd  »' 
sign  were  notified  of  the  order  calll&;  > 
same,  and  that  the  notice  was  pobl^ri  a 
the  newspaper  for  one  week,  and  vbii 
the  purposes  for  which  the  special  w^-j: 
was  to  be  held  as  stated  In  the  order  aUri: 
the  same;  and.  If  such  entries  are  not  lu^ 
In  the  record  book,  everything  dme  st  nii 
special  meeting  must  be  bdd  absolatdr  nii 
for  want  of  jurisdiction,  because  Jpriifflcd» 
al  facts  of  tribunals  of  special  and  MM 
Jurisdiction  must  appear  on  Its  reo^  TV 
record  of  the  proceedings  of  the  hoBi  4 
connty  commlsslonov  bro tight  19  lij  tkt 
respondents  by  way  of  return  to  tbe  vtC 
Issued  In  the  cas^  among  other  things.  Am 
the  following:  "Board  of  connty  coouh- 
sloners  met  October  2,  1888,  and.  after « 
tain  business,  adjourned  Bine  die."  TtacSi 
nothing  In  the  record  that  would  Indian 
or  Impart  Information  to  any  taipajw  a 
Washoe  county  that  the  board  Intended  d 
meet  on  the  6th  day  of  NoTember  f«  tn 
purpose  of  transacting  any  business.  iW 
when  It  adjourned  without  date  on  tin  31 
day  of  October.  1893,  it  could  not  meet  apb 
as  a  board  of  county  commlssioneri 
the  first  Monday  of  Jannaiy,  1894,  witM 
pursuing  the  course  as  prorfded  for  Is  w 
tion  194Q.  The  next  record  we  have  of  tV 
proceedings  of  the  board  reads*  as  foltow: 
"At  a  meeting  of  the  board  of  coimty 
missloners  of  Washoe  coun^,  Nevada,  bfU 
November  the  6th,  1893,  the  foUowbig  ords 
was  made:  'Washoe  County,  to  C  C.  Po«- 
ing.  Dr.  For  money  advanced  and  Mnrf 
to  be  advanced  on  acconat  of  crfetntioc  4 
4  of  July  at  Reno,  1803,  and  tar  deeoniii:^ 
county  bridge  and  streets  with  buntlDf  is^ 
other  emblems,  $1,000.*  "  This  clatm  la  «^ 
scribed  and  sworn  to  by  C  C  Powning,  vA 
allowed  by  a  majority  of  the  board  et  c» 
missloners.  The  record  before  a  bOi  * 
show  that  the  meeting  held  an  the  6O1  diT 
of  November,  1893,  was  either  an  adj'mvd 
or  a  special  meeting,  and,  the  record 
silent,  we  must  presume  that  It  was  nntbs 
one  nor  the  other,  and  that  the  hoard  ts 
a  board  had  no  authcnity  to  meet  and  xtm 
act  any  business  on  that  day.  It  Is  an  Mif 
matter  for  the  boards  of  commls^aen  ^ 
the  several  counties,  if  the  boainen  of  At 
county  should  reqnlre  weekly  or  mootkl! 
meetings,  fca-  them  to  Instruct  tbrir  ^ 
to  enter  an  order  In  their  proceedings  A 
Joumlng  over  from  week  to  week,  or  moDri 
to  month,  as  the  business  may  require: 
at  such  adjourned  meeting  they  can  trsosi'i 
any  business  that  might  have  been  tmn^ 
ed  at  a  regular  meeting,  of  which  It  li 
the  continuation.  Being  fully  satisfied  tbit 
the  law  has  not  been  compiled  witL  " 
therefore  decide  that  the  proceeding  of  tb? 
commissioners  had  on  the  6th  day  of  Norar 
ber,  1888,  in  attempting  to  allow  the  dii> 
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in  question,  were  fatallr  defecUve  tor  want 
of  jurisdiction,  and  nnst  be  qvaataed.  and 
It  Is  so  ordered. 

BIG-BLOW  and  BKE^NAP,  33^  concur. 


KAHN  T.  TBADBR3*  INS.  CXX 

(Snpreme  Ounrt  of  Wyoming.  Dm:.  1.  1888.) 

Vmm  Ikiusahos— Actios  on.Poliot  —  EviDBiToa 
— Ordsk  Qbahtino  Nbtt  Triai< — Afpxai. 

1.  Where  a  Terdict  for  plalatifl  is  let  aside 
and  a  new  trial  sraated,  and,  plaintiff  electing 
to  rely  ou  his  exceptlonB  taken  to  sach  action 
of  the  conrt,  and  ref nsing  to  proceed  farther, 
the  action  is  dismiBsed,  and  Judgment  rendered 
for  defendant,  plaintiff  mar,  on  appeal  from 
this  Judgment,  obtain  a  renew  of  errors  com- 
mitted in  sethDg  aside  the  Terdict  and  grant- 
ing a  new  trial. 

2.  A  defense  to  an  action  on  a  policy  of  In- 
surance, based  on  an  arbitration  dause  in  the 
ptdicy,  cannot  be  arailed  of  unless  pleaded. 

8.  A  proritioo  in  a  poller  that  the  amount  of 
"soand  value  and  of  damage"  shall  be  deter- 
mined br  mutual  agreement,  or,  failing  to  thus 
agree,  "the  same  shall  be  determinable  by  com- 
pet«t  and  disinterested  apt^aisers,"  does  not 
make  snch  agreement  or  appraisal  a  condition 
of  recorerr  on  the  policy,  when  the  insurer  de- 
nied any  uability  whateTer. 

4.  An  agent  of  an  insurance  company,  who 
la  empowered  to  act  on  a]n>Ilcation  for  insur- 
ance wiUiout  consultation  with  anr  officer  or 
agent  of  the  company,  and  to  fill  op,  counter- 
sign, and  issae  blank  policies  signed  by  the 

E resident  and  secretary  which  are  intrusted  to 
im  for  the  purpose,  is  a  general  agent,  and 
his  knowledge  of  matters  relating  to  the  con- 
tract is  to  be  treated  as  tiie  knowledge  of  Us 
principaL 

5.  Consent  to  additional  Inanranoe  gtven  by 

an  authorised  agent,  in  reliance  on  which  the 
insured  acta,  will  bind  the  company,  though 
there  is  a  failure  to  comply  with  a  prorlslon  of 
the  politT  requiring  each  oooscnt  to  be  indonwd 
CO  toe  policy. 

6.  An  adjuster  of  a  fire  Insurance  comi>any, 
anthorized  to  adjust  and  settle  a  Iohb,  has  power 
to  waive  the  proofs  of  loss  required  by  the  pot 
icy. 

7.  In  an  action  on  a  fire  Insurance  policy, 
a  witness  who  was  plaintiff's  bookkeeper  may 
refresh  hie  memory  by  reference  to  a  sidiedule 
of  the  Koods  destroyed,  which  was  made  by  him 
and  plaintiff  after  the  fire,  and  a  year  before 
the  trial,  partly  from  memory,  and  partly  from 
duplicate  inToices  procured  from  the  sellers  of 
the  goods. 

8.  Plaintiff  mag  enumerate  and  show  the 
raloe  of  articles  destroyed,  though  not  included 
in  proofs  of  loss. 

&.  An  affiddrft  and  schedule  of  loss  sent  to 
the  company  by  Jnsnred  in  attempted  eompli- 
mnoe  wlu  uie  reqolrement  of  proofs  of  loss, 
after  failure  to  receive  any  reply  from  the  com- 
pany or  its  agent  as  to  wlifther  It  intended  to 
pay  hit  claim,  and  what  proofs  were  necessa- 
ry cm  his  part,  though  not  evidence  of  the  facts 
stated  th^in,  are  admissible  to  show  such  at- 
temptf^l  compliance  with  the  requirements  of 
the  policy. 

10.  An  offer  made  by  defendant's  adjuster 
in  settlement  of  plaintiff's  claim  is  admissible, 
when  the  only  controversy  at  the  time  of  the 
offer  was  as  to  the  amonnt  of  the  claim,  and 
the  offer  was  not  stated  to  be  confidential. 

11.  'nm  fact  that  the  proof  of  loss  stated 
that  plaintiff's  goods  were  "bnrned  up  and  de- 
stroyed by  fire,  while  aa  a  fact  most  of  them 
were  destrag>'ed  by  smoke  and  water,  la  not 
'*£rmiid  br  false  awsaring,"  within  a  pmrlalon 


of  the  policy  malJng  it  void  therefor,  when 
the  property  destroyed,  and  all  tlie  drcumstan- 
ces  of  the  fire,  had  been  already  aumlned 
defendant's  agent  and  adjuster. 

Error 'to  district  court,  Laramie  coontr; 
R  H.  Scfftt,  Judge. 

Action  by  Gua  Kahn  against  the  Traders* 
Insurance  Company.  The  action  was  dis- 
missed, and  Judgment  rendered  for  defend- 
«nt,  and  plaintiff  brings  wor.  Revraved. 

The  other  facts  fnUy  appear  in  the  follow- 
ing statement  by  CLARK.  3.: 

This  Is  an  action  on  a  policy  of  Insurance 
Issned  by  the  defendant  company  on  the  Sth 
day  of  May,  1880,  Insuring  plaintiff  against 
loss  by  fire  on  a  stock  of  groceries  for  the 
sum  of  $1,200,  and  store  fixtures  for  the  sum 
of  (300,  all  while  contained  In  a  certain  store 
building  situate  in  the  dty  of  Cheyenne.  In  this 
state.  The  building  containing  the  property 
so  insured  was  bnrned  on  December  26, 
1890.  The  action  was  commenced  In  the 
cotirt  below  on  the  leth  day  of  April,  1891. 

The  plaintiff.  In  his  petition,  alleged  (1) 
the  c(nporate  character  of  defendant; 
the  making  of  the  policy  and  Its  considera- 
tion, and  a  description  of  the  property  In- 
sured, annexing  the  policy,  and  referring  to 
It  as  part  of  tSie  petition;  (3)  that  plalntifl 
at  date  of  policy,  and  thenceforth  until  the 
fire,  bad  an  interest  In  the  said  property, 
as  owner.  In  an  amount  exceeding  $2,500; 
(4)  that  on  December  26,  1890,  the  said  prop- 
erty so  Insured  was  totally  destroyed  by  fire; 
(6)  that  be  "dnly  folfllled  all  the  condltlonfl 
of  said  Insurance  on  bis  part,  and  gave  im- 
mediate notice  of  said  flre  to  the  ag^ts  of 
the  said  defradant,  and  within  sixty  days 
from  the  date  of  said  flre  gave  due  notice 
and  proof  of  the  flre  and  loss,  and  duly  de- 
manded payment  of  the  said  sum  of  flfteen 
hundred  donars;"  (6)  that  no  part  has  been 
paid,  and  the  said  ram  Is  due  to  plaintiff, 
wherefore  be  prays  Judgment. 

The  policy  annexed  to  the  petition  con- 
tains, among  otb.en  not  necessary  heem  to 
state,  the  following  provteions  and  condi- 
tions: (1)  That,  Id  the  event  of  loss  by  flre, 
the  loss  or  damage  should  be  estimated  ac- 
cording to  the  actual  cash  value  at  the  time 
of  the  flre,  not  exceeding  what  It  would  cost 
asaored  to  replace  the  same,  deducting  there- 
from a  reasonable  amovnt  for  depreciation 
from  usage  or  otherwise,  such  loss  or  dam- 
age to  be  paid  60  days  aft^  the  written 
notice  and  proofs,  as  thereinafter  required, 
iriiall  have  been  made  by  assured,  and  de- 
livered to  the  company  In  Chicago,  in  ac- 
cordance with  the  terms  and  provisions  of 
the  policy.  (2)  That  if  the  assnred  shall 
have,  or  after  the  Issuance  of  the  policy  pro- 
cnre,  any  other  insurance,  valid  or  Invalid, 
on  the  property  Insured,  or  any  part  thereof, 
without  the  consent  of  the  company  written 
upon  this  policy,  then  and  In  such  case  this 
policy  should  become  absolutely  void.  (3) 
"i'ersons  sustaining  loss  or  damage  by  fire 
ahaU  forthwith  give  notice  thereof  to  tbU 
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company.  In  writing,  and,  within  thirty  days 
after  the  loss  shall  have  occurred,  render 
a  particular  account  of  such  loss,  signed  and 
sworn  to  by  them,  stating  whether  any  and 
wli^at  otlier  Insurance  has  been  made  on  the 
same  property,  giving  copies  of  the  written 
portions  of  all  policles  thoreon;  also,  the 
actual  cash  value  of  the  property  and  their 
Interests  therein;  for  what  purpose,  and  by 
whom,  the  building  insured,  or  containing 
the  property  insured,  and  the  several  parts 
thereof,  were  used  at  the  time  of  the  loss; 
when  and  bow  th.e  fire  originated;  and  shall 
also  produce  and  deliver  to  this  company, 
within  thirty  days  after  the  loss  shall  have 
occurred,  a  certificate  under  the  hand  and 
seal  of  a  magistrate  or  notary  public,  (near- 
est the  place  of  the  fire,  not  concerned  In 
the  loss  as  a  creditor  or  otherwise,  nor  re- 
lated to  the  assured,)  stating  that  he  has  ex- 
amined tb.e  circumstances  attending  the  loss, 
knows  the  character  and  circumstances  of 
assured,  and  verily  believes  that  the  assured 
has,  without  fraud,  sustained  loss  on  the 
pr(q>erty  Insured  to  the  amount  which  such 
magistrate  or  notary  public  shnll  certli^; 
and  unless  such  particular  account  and  cer- 
tificate Is  rendered  In  the  manner,  and  wltldn 
the  time,  hereinbefore  stated,  thjs  policy 
Shan  be  absolutely  v<rfd."  (4)  "All  fraud  or 
attempt  at  fraud,  by  false  swearing  or  other- 
wise, shall  forf^t  all  claim  under  this  poli- 
cy." (5)  That,  when  personal  property  la 
damaged,  "the  amount  of  sound  value  and 
of  damage  shall  be  determined  by  mutual 
agreement  of  the  company  and  assured;  or, 
failing  to  thus  agree,  the  same  shall  then  be 
determined  by  appraisal  of  each  article  by 
two  competent  and  dlsintwested  appraisers, 
one  to  be  appointed  by  assured,  and  the 
other  by  this  company,  and  the  two  so 
chosen  shall  first  select  a  competent  and  dis- 
interested umpire.  The  appraisers  together 
shall  then  estimate  and  determine  the  dam- 
ages as  above  provided,  stating  separate 
sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the 
umpire;  and  the  award  of  any  two  of  them, 
made  in  writing  and  under  oath  before  any 
magistrate  or  other  properly  qualified  person, 
shall  be  final  and  binding  on  the  parties 
hereto  as  to  the  amount  of  such  damage. 
The  company  reserves  the  right  to  take 
the  whcde  or  any  part  of  the  articles 
at  their  appraised  value."  <6)  That  "un- 
til sixty  days  after  the  proofs,  certificates, 
plans,  and  specifications  and  award  of 
appraisers  herein  required  shall  have  been 
rendered,  and  examinations  perfected  by 
assured,  the  loss  shall  not  he  payable." 
(7)  That  "neither  the  agent  who  Issued 
the  policy,  nor  any  other  person  except 
its  secretary  In  the  city  of  Chicago,  has 
authority  to  waive,  modify,  or  strike  from 
the  pc^cy  any  of  its  terms  and  amdltions; 
*  *  *  nor.  In  the  event  that  this  policy 
shall  become  void  by  reason  of  noncompli- 
ance with  any  of  the  terms  or  conditions 


thereof,  shall  the  agent  have  the  puwo- 
waive,  modify,  or  revise  tbe  aanae;  and  acr 
policy  BO  made  void  shall  remain  vtrid  sal 
of  no  effect,  any  contract  by  parol  or  otbcr 
wise,  or  understanding  with  tbe  agent  ' 
the  contrary  notwithstanding."   (8)  No 
for  the  recovery  of  a  claim  under  the  poli  * 
shall  be  maintainable  unless   commenc- : 
within  one  year  from  the  date  of  the  fire. 

On  the  4th  day  of  July,  1891,  the  def>-:ii: 
ant  filed  Its  answer  to  plaintllTs  petitl 'C 
and  in  its  first  defeaise  admitted  its  oorpcnit 
character  and  the  making  of  the  policr. 
denied  generally  all  the  other  aJlegiUc=i 
of  plaintiff's  petition.  Tor  a  second  Aefesa* 
defendant  alleged  that  plaintiff  never  at  uj 
time  gave  to  defendant  any  written  or  otlni 
notice  of  his  alleged  loss,  as  provided.  In  tb« 
policy  or  otherwise;  nor  did  he  at  any  time 
rendv  to  defendant  a  particular  acY^imit.  - 
any  account,  of  his  all^«d  loan,  wlgaeA  asJ 
sworn  to  by  him,  or  otherwise;  nor  did  tbe 
plaintiff  at  any  time  produce  or  deUrer  to  <k- 
fendant  any  certificate  under  tbe  Inri 
and  seal  of  a  magistrate  or  notary  puM  i 
as  required  by  the  conditions  of  the  p>4i(7 
For  a  third  defense,  defendant  alIc;;:eKl  tt.-: 
plaintiff  had  been  guilty  of  fraud  and  a: 
tempt  at  fraud,  by  false  swearing  and  oth-r 
wise,  In  this:  That,  after  the  loaa.  plaicr:* 
falsely  swore  that  the  quantity  of  propff. 
destroyed  by  fire  was  four  times  a« 
as  the  quantity  actoally  destroyed;  that  V 
falsely  swwe  that  the  value  of  the  prop^'.  .' 
destroyed  was  four  times  as  great  am  it  ^  - 
tually  was;  and  that  this  false  aweoriv 
was  done  by  plaintiff  knowingly,  willfj::- 
and  for  the  purpose  of  misleading  and 
ceivlng  the  defendant  as  to  the  amomii  o! 
hla  loss,  etc  For  a  fourth  defense,  defend- 
ant alleged  that  It  la  provided  In  tbe  policr 
that,  in  case  of  other  insurance  npon  tL« 
Itfop^ty,  the  loss  should  be  prorated  t«- 
tween  the  several  companies  insuring;  th.^: 
the  loss  actually  suffered  did  not  eie^ 
the  sum  of  $400;  and  that  there  was  oth^ 
insurance  In  the  sum  of  |1,000  upon  xh* 
property.  For  a  fifth  defense,  defendant  al- 
leged that  on  the  13th  day  of  October,  ISSii. 
plaintiff  procured  other  insurance  apon  ^ 
property  in  tbe  sum  of  f 1,000  in  the  Han- 
ford  Fire  Insurance  Company  of  Hartfbrd. 
Conn.,  without  tbe  consent  of  the  defoiJ- 
ant  wrtttm  npon  its  policy,  or  otherwlfe 
To  such  answer,  plaintiff  filed  Us  r^ly. 
in  which  he  set  forth  facts  tending  to 
show  a  waivw  of  the  conditions  of  the 
policy  requiring  written  notice  of  tbe  flw. 
a  magistrate's  certificate,  and  written  cos- 
sent  to  other  insurance;  denied  false  swear 
log  OT  any  attempt  at  fraud;  denied  that 
the  loss  sustained  by  him  did  not  ex- 
ceed the  sum  of  $400;  and  alleged  that  im 
February  9,  1881,  at  the  city  of  Ohlcaga 
he  rendered  and  delivered  to  defendant  a 
particular  account  of  the  loss  anbscrlbed 
and  swran  to  by  htm,  in  subntance,  in  ic- 
eordaaee  with  the  provisions  of  tbe  poUcs. 
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II  jury  on  lae  i^n  aay  oi  January, 
Upon  the  concluBlcm  of  the  evidence  the 
com-t  Instructed  the  Jury,  and  submitted 
the  determination  of  the  cause  to  them, 
directing  them  to  find  a  general  T«'dlct,  and, 
over  plalntifTB  objection,  to  answer  four 
special  questions  In  additi(»i  to  their  gen- 
eral verdict  Thereafter,  on  the  18th  day 
of  January,  1892,  the  Jury  returned  the  fol- 
lowing general  verdict:  "We,  the  Jury  In 
the  above  cause,  do  find  for  the  plalntiCF  In 
the  sum  of  sixteen  hundred  and  thlrty-flve 
dollars,  ($l,63S.OO,)"— «nd,  at  the  same  time, 
special  findings,  as  follows:  "We,  the  Jury 
In  the  above  cause,  do  make  the  following 
special  findings  In  said  cause:  (1)  Was  the 
amount  of  sound  value  and  of  damage,  or 
either  of  them,  determined  by  mutual  agree- 
;  ment  of  the  plaintiff  and  the  defendant? 
Answer.  No.  (2)  Did  the  plaintiff  and  the 
defendant  fall  to  agree  upon  the  amount 
of  damage  sustained  by  the  plaintiff  under 
the  policy  by  reason  of  the  Are?  Answer. 
No.  (3)  Was  the  amount  of  sound  value 
and  of  damage,  or  either  of  th«m,  determined 
hy  arbitration  or  appraisal  of  appraisers 
selected  by  the  plaintiff  and  the  defendant, 
nndCT  the  terms  of  the  policy?  Answer. 
No.  (4)  Did  the  plaintiff.  Kahn,  ever  demand 
or  request  of  the  defendant  an  appraisal  or 
arbitration  of  the  amount  of  sound  value 
and  of  damage,  as  provided  for  by  the 
policy?  Answer.  No."  Upon  the  rendition 
of  said  verdict  and  spedal  findings,  the 
plaintiff  filed  his  written  motion  for  Judg- 
ment In  his  behalf  upoa  the  verdlot,  and 
on  the  21st  day  of  January.  1892,  the  de- 
;  fendant  filed  Its  motion  to  vacate  and  set 
;  aside  the  verdict  and  findings  of  the  Jury, 
and  tor  a  new  trial,  as  fallows: 

"Motion  for  New  Trial. 
"Gomes  now  the  said  defendant,  the  Trad- 
ers' Insurance  Company,  and  moves  the 
comrt  to  set  aside  and  vmeate  the  verdict  and 
findings  of  the  Jury  heretofore  rendered 
,  herein,  and  to  grant  a  new  trial  In  thto  case, 
for  the  following  reasons: 

"(1)  Because  the  court  erred,  upon  the  trial 
of  said  cause,  in  refusing  to  give  to  tiie  Jury 
.  the  following  Instructions  requested  by  the 
[  defendant:  Ton  are  Instructed  that  the  pol- 
'  Icy  In  init  provides  that  in  case  of  loss, 
'  and  In  case  of  failure  of  the  plaintiff  and 
'  the  defendant  to  agree  on  the  measure  of 
damage  or  loss,  the  measure  of  damages  shall 
be  ascertained  by  arbitrates  chosen  In  the 
manner  set  forUi  In  the  policy.  You  are 
farther  Instructed  that  the  policy  provides 
that  the  loss  shall  not  be  payable  until  sixfy 
days  after  such  arbitration.  You  are  fur- 
ther Instructed  that  under  the  evidence  here 
•  It  l8  cfltabllshed,  without  contradiction,  that 
'  the  plaintiff  and  defendant  disagreed  as  to 
'   the  amount  of  the  loss  or  damages,  and 
■  there  la  no  evidence  that  any  arbitration 
:  was  ever  had,  or  that  the  plaintiff  ever  made 


"(2)  Because  the  court  erred,  upon  the 
trial  of  said  cause,  in  refusing  to  give  to 
the  Jury  the  following  Instruction  requested 
by  the  defendant:  *The  court  Instructs  the 
Jury  that  by  the  terms  of  the  policy  of  In- 
surance under  which  the  plaintiff  seeks  to 
recover  In  this  case  It  Is  provided  that  "If 
assured  shall  have,  or  hereafter  [ffocQre.  any 
other  Insurance,  on  any  part  thereof,  •  •  • 
this  policy  shall,  viithout  the  written  con- 
sent of  this  company  thereto  be  indorsed 
hereon,  become  absolutely  void."  As  shown 
In  the  evidence  in  this  case,  the  plaintiff, 
after  the  Issuance  of  the  policy  of  insurance 
under  wtilcb  he  seeks  to  recover,  to  wit,  on 
the  thirteenth  day  of  October,  1890.  did 
procure  other  Insurance  upon  a  porticm  of 
the  property  covered  by  the  policy  in  suit, 
which  said  other  Insurance  was  so  procured 
without  the  consent  of  the  defendant  writ- 
ten up<m  Its  policy,  or  otherwise,  by  rea^ 
son  of  which  the  plaintiff  has  voluntarily 
forfeited  any  rights  which  he  may  have 
had  under  the  poIic7  In  suit;  and  the  Jury 
will  tho-efore  find  for  the  defendant.* 

"(3)  Because  the  court  erred  upon  the 
trial  of  said  cause  In. refusing  to  give  to 
the  Jury  the  following  Instruction  requested 
by  the  defendant:  The  court  instructs  the 
Jnry  that  by  the  policy  of  Insurance  sued  on 
In  this  case  the  plaintiff  was  insxuvd  by  the 
defendant  against  loss  or  damage  sustained 
by  fire,  not  exceeding  the  sum  of  twelve 
hundred  dollars  on  his  stock  of  groceries 
and  provisions,  etc.,  and  not  exceeding  flie 
sum  of  three  hundred  dollars  on  his  store 
furniture  and  fixtures,  etc.  The  court  far- 
ther Instructs  the  Jury  that  by  the  terms 
of  the  policy  it  Is  [vovided  that  "If  assured 
shall  have,  or  hereafter  procure,  any  other 
Insurance,  valid  or  Inyalld,  on  the  property 
hereby  insured,  or  on  any  part  thereof, 
•  *  •  this  policy  shall,  without  the  writ- 
ten consent  of  this  company  thereto  be  in- 
dorsed hereon,  become  absolutely  void."  As 
shown  by  the  evidence  In  this  case,  the 
plaintiff,  after  the  Issuance  of  the  policy  of 
insurance  In  suit,  to  wit,  hi  October,  1S90, 
did  procure  other  insurance  U[>on  a  portion 
of  the  property  covered  by  the  policy  in 
suit,  to  wit,  upon  the  idalntUTs  stock  of 
groceries  and  provisions,  etc.,  which  said 
other  Insurance  was  so  procured  without  the 
consent  of  the  defendant  written  upon  this 
policy,  or  otherwise,  by  reason  of  which 
the  plaintiff  has  voluntarily  forfdted  any 
rights  which  he  may  have  had  under  the 
policy  In  suit.  In  so  far  as  the  same  ex- 
tended to  his  stock  of  groceries  and  provi- 
sions, etc.;  and  the  Jury  will  therefore  find 
for  the  defendant  as  to  the  said  stock  of 
groceries  and  provisions,  etc..  which  were 
BO  insured  by  the  plaintiff  against  loss  or 
damage  by  Are,  not  exceeding  the  said  sum 
of  twelve  hundred  dollars,  the  said  policy 
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being  rendered  void  to  that  extent  by  the 
procuring  of  the  addltloial  luonnca  u 

aioresald.' 

"(4)  Because  the  court  erred,  apra  the 
trial  of  said  cause.  In  refusing  to  give  to  the 
Jury  the  fallowing  instruction  requested  by 
the  defendant:  The  court  Instructs  the  jury 
that  one  of  the  conditions  in  the  policy  of 
Insiitance  In  this  case  requires  that  the  plain- 
tifT,  as  a  oondltlon  precedent  to  a  recovOTy 
thereon,  should  furnish  to  the  d^endant  a 
particular  account  of  any  loss,  signed  and 
sworn  to  by  the  plalnttff,  giving  copies  of  the 
written  portion  of  all  policies  corering  the 
prop^ty,  also  the  actual  cash  value  of  the 
property,  and  also  stating  for  what  purpose 
and  by  whom  the  l>ttllding  containing  the 
property,  and  the  several  parts  thereof,  was 
used  at  the  time  of  the  loss.  There  is  no 
evidence  In  this  case  tending  to  show  that 
the  plaintiff  furnished  to  the  destendant  a 
statement  eontainlng  these  matters,  as  re- 
quired  by  the  i>ollc7,  and  the  jury  Ls  there- 
tot«  Instructed  to  find  fw  the  defendant' 

**(6)  Because  the  court  erred,  upon  the 
trial  of  said  cause,  in  giving  to  the  Jury  the 
following  instruction  over  the  objection  of 
the  d^endaat:  'If  you  find  from  a  prepon- 
derance ct  the  evidence  that  the  policy  of 
insurance  In  this  case  was  taken  out  on  the 
5th  day  of  May,  1890,  for  the  amount  of 
fl,200  on  the  plalntifTs  stock  of  groceries, 
and  f 300  on  his  fixtures,  as  described  in  the 
p<Hic7,  and  that  the  same  stock  of  groceries 
was  on  the  13th  day  of  October,  1860^  in- 
sured in  the  HartfcM^  Fire  Insurance  Oom- 
pany  for  $1,000  more,  and  that  the  defend- 
ant had  full  knowledge  of  such  additional 
Inssrance;  and  If  you  further  find  that  said 
sto<^  of  groceries,  covered  by  both  polldes 
of  insurance  and  the  flxtnres  covered  by 
the  policy  of  desfendant,  were  destroyed  by 
fire  Ml  the  26th  day  of  December,  1890.  and 
that  the  cash  value  at  the  groceries  so  de- 
stroyed was  $2,200.  and  the  value  of  the 
flitnree  so  destroyed  was  $300,— thai  yon 
will  find  for  the  plaintiff  In  the  sum  of 
$1,500,  to  which  you  will  add  interest  at  the 
rate  of  one  per  cent  per  mcmtb,  beginning 
sixty  days  after  proote  of  loss  were  received 
by  defendant,  providing  you  fnrtber  find  that 
the  prooft  of  loss  were  received  by  defend- 
ant, and  providing  you  fttrthw  find  from  a 
preponderance  of  the  evidence,  under  these 
Instructions,  that  the  plaintiff  Is  entitled  to 
recover  at  alL' 

"(6)  Because  the  court  erred,  upon  the  trial 
ol  said  cause.  In  giving  to  the  Jury  the  fol- 
lowing Instruction  over  the  objection  of  the 
defendant:  The  defendant  sets  up  as  a  de- 
fense the  fact  that  i^alntiff  did  not  deliver 
to  It  the  proofs  of  loss  within  30  days  after 
the  fire.  This  the  plaintiff  ^mlts,  but  al- 
leges that  by  reason  of  the  cmiduct,  represen- 
tatlona,  and  declarations  of  defendant's  duly- 
oothorifzed  adjuster  he  was  delayed  In  not 
■ending  them  within  the  tbne  specified.  He 
tharaCore  dalms  t3iat  deftedant  is  esttvped 


from  setting  this  fact  as  a  deftne  li 
this  suit  The  question  of  waiTcr  Is  a  qna- 
tlon  for  the  Jury  to  pass  upoo.  Hw  fiBtti- 
tlon  as  to  the  time  witliin  which  pnob 
shall  be  sent  is  not  absolute.  The  Itw  n- 
quires  a  substantial  compliance  with  the  nm- 
dltUms  of  the  policy,  and  exacts  of  the  pbio- 
tiff  good  faith  and  honest  dealing.  It  tin 
requires  the  same  of  the  defendant.  I  tbtn- 
fore  charge  you  that  If  you  believe  firom  i 
preponderance  of  the  evidence  that  tbt  it- 
fendant,  after  notice  of  the  loss,  sent  an  ad- 
juster to  adjust;  the  loss,  tliat  the  dday  et 
I  the  plaintiff  In  not  sending  his  proc^  of  loai 
within  30  days  after  the  fire  was  dw  to  an* 
conduct  as  would  cause  a  reasonable  ud 
prudent  man  to  delay,  and  tliat  the  plaistiff 
did  In  good  faith  ddsy  in  smdlng  Us  fmA 
of  loss  owing  to  the  conduct,  represe&ti- 
tlons,  and  dedlaratlons,  of  defendant's  adJOH- 
er,  and  that  he  sent  tbem  as  soon  after  tte 
fire  as  an  himeet  and  pmdmt  man.  obob 
all  the  circumstances  of  the  case,  woold  tun 
done,  the  delay  cannot  avail  tbe  d^esdut* 

"(7)  Because  the  court  erred,  upon  tbt 
trial  of  said  cause,  In  giving  to  the  Jmy  Or 
following  Instructloa  ovor  tbe  objeetlw  of 
the  defendant:  The  ddlendaxit  also  alleges 
that  the  policy  sued  aa  in  tbia  case  is 
on  accoont  of  the  fact  that  it*  oMisait  to  ad- 
ditional Insurance  was  not  indorsed  upMi  t&e 
pc^cy  In  this  case.  If  thia  defendant  bid 
knowledge  ot  the  existence  of  aoch  iddl- 
tlonal  insurance,  and,  with  such  knowledge 
acknowledged  to  the  plaintiff  its  liability 
upon  Its  owa  policy.  notwithataBding  nA 
additional  insurance,  and,  upon  rec^ 
of  notice  of  the  fire,  sent  s  diriy-suther 
iaed  adjuster  to  Investigate  the  dmn- 
stancee  of  the  fire,  and  to  settle  wilt 
the  plaintiff  for  the  same,  and  that  said  ad- 
juster examined  both  policies  <rf  Insurance, 
and,  after  said  examinations,  ooDtinned  to 
Investigate  the  circumstances  of  the  fire,  ud 
made  propositlOTis  at  setOememt  and  msde 
out  proa&  of  leas  far  the  company;  and  if 
the  setretary  of  the  company  at  Chicago  re- 
ceived notice  <tf  the  additional  Insurance^  aad 
directed  the  general  agents  at  Denver  t» 
Investigate  the  same,  or  did  any  act  ftJrty 
showing  an  acknowledgm^t  of  defendaoi'i 
ilabUtty  upon  the  policy  after  he  knew  ot  tbe 
additional  insurance.  If  yon  find  tiiat  be 
did  know  of  such  addltioiud  insnraiioe,— It  li 
for  the  jury  to  say  whether  the  defeodait 
has  or  has  not  waived  its  right  to  insist  up- 
on the  condition  of  the  policy  In  regard  to 
the  additional  Insurance  being  lndiu-*ed  npoo 
Its  policy,  and  the  defMidant  maut  risw 
by  a  iveponderance  of  the  evldesoe  that  It 
has  not  waived  its  right  la  thla  respect' 

"(8)  Because  the  general  verdict  at  the  Jmy 
Is  not  sustained  by  sufflcloit  erideiiee; 

"(9)  Because  the  general  vefdlct  of  a» 
jury  is  contrary  to  law. 

"(10)  Because  ttie  flrat  and  Momd  apecM 
findings  of  the  Jny  ««-  eosMnMaatr  sal 
iseoBsIfltent 
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'(12)  Because  tiie  second  special  flndtng  of 
e  Jury  Is  cootraiy  to  law. 
(13)  Because  the  special  findings  of  the 
ry  and  the  general  verdict  of  the  Jury  are 
consistent  and  contradictory. 
'•(14)  Because  the  court  erred,  upon  the 
lal  of  said  canse.  In  permitting  Samuel 
Ellin,  a  witness  for  the  plaintiff,  over  the 
tJectLon  of  the  defendant,  to  refer  to  and 
fresh  his  memorr  from  the  schedvde  which 
tm  aXterwards  Introduced  in  evidence  as  a 
irt  of  the  proofs  of  loss  under  the  policy. 
"(IS)  Because  the  court  erred,  upon  the 
lal  of  said  cause.  In  penulttiag  Samuel 
aJhD,.  a  witness  for  tba  plaiutifF,  to  read  to 
le  Jury  the  schadnle  which  was  afterwards 
troduiced  U  evidence  as  a  part  of  the  proofa 
;  loss  under  the  policy,  the  same  helng  so 
tad  ova  the  objection  of  the  defmdant, 
id  In.  response  to  a  question  on  behalf  of 
te  plalntUC  requesting  the  said  witness  to 
ate  the  amount  of  goods,  etc*  In  the  stCHre 
t  the  time  of  the  fire. 
"(16)  Because  the  court  erred,  upon  tba 
laX  of  said  cause,  in  permitting  Samuel 
:ahii.  a  witness  for  the  plalDUff,  ov^  the 
jjection  of  the  defendant,  to  enumtfate  and 
4ite  the  value  of  different  articles  alleged 
»  have  been  lost  by  the  fire,  and  which  were 
ot  Included  In  the  plaintlCT's  alleged  proofs 
C  loss. 

"(17)  Because  the  eourt  erred,  upon  the 
lial  of  said  cause,  In  pearmlttlng  the  plaln- 
tt,  over  the  wliJectloD  ot  the  defoidant,  to 
sad  In  evidmce  the  affidavit  and  schedule 
ffa-ed  by  the  plaintiff  u  proofs  of  loss  mi* 
er  the  policy. 

"(18)  Beeavse  tbe  court  sired,  vtpoo  tb« 
rial  of  said  cause,  in  permitting  Mr.  Balrd, 

wltDMS  tot  tbe  plaintiff,  to  testify,  over 
tie  objection  of  tbe  defendant,  respecting 
ertain  offers  of  settlMneot  made  by  an  ad- 
iister  of  the  defendant  to  tbe  plaintiff." 

Tbe  motion  of  i^ntlff  tor  Judgment  vfion 
be  verdict,  and  of  defendant  for  a  new  trial, 
rare  beard  by  the  court  January  2fi,  1882, 
nd  i^lnticrs  motion  for  judgment  was  do- 
lled, to  wUdi  ruling  plaintiff  duly  excepted; 
Ad  d^endant's  motion  to  vacate  the  ver- 
itet  and  special  findings  of  the  jury,  and  to 
Tant  a  new  trial,  was  snatalned,  to  which 
uling  plaintiff  duly  «Exoepted.  Thereafter, 
>n  the  ITth  day  cf  March,  1802,  the  foUow- 
ng  order  was  entered  In  this  cause  In  the 
viurt  b^w:  "Coma  now  the  parties  hereto 
>y  their  respective  attorneys,  and  the  plaln- 
iff  announced  his  intentitm  to  rely  upon  hto 
occeptlona  heretoft>re  taken  herein  to  the 
{ranting  of  the  motion  for  a  new  trial  and 
30  the  ovemillng  of  his  motion  tor  Judgment 
n  his  fiivw,  and  declines  to  furthw  prose- 
rate  this  sctifm  in  this  court  It  is  therefwe 
wnsldered,  wdered.  and  adjudged  that  this 
ictlon  be  dismissed  at  tbe  costs  of  the  plain- 
^Ifl;  tliat  the  ssU  detoidsiit  go  hsnos  with- 


cause  h^e  up<m  petition  In  error,  assigning 
as  error  (1)  that  tbe  court  erred  in  refusing 
to  admit  in  evidence  certain  certificates  is- 
sued to  one  Stltzer  and  another  by  the  in- 
surance department  of  tlUs  state,  authorizing 
them  to  act  as  agents  for  defendant  in  er- 
ror; <2)  that  the  court  erred  In  withdrawing 
certain  testimony  from  the  otnudderatlon  of 
the  jury;  (3)  that  tbe  court  erred  In  modify- 
ing certain  InstrucUfms  to  the  jury,  re- 
quested by  plaintiff;  (4)  that  the  court  ^red 
in  giving  certain  instructions  to  tbe  jury  at 
request  of  tbe  defendant;  (5)  that  the  court 
erred  in  directlng^  the  jury  to  make  special 
Undlngs  upon  the  ques^ons  submitted  to 
them,  as  herelnb^ore  set  torth;  (8)  that  the 
court  erred  in  everrullng  plaintiff's  motion 
for  judgment  upon  the  verdict;  (7)  that  the 
court  erred  in  sustainli^  defKidant's  motion 
to  set  aside  and  vacate  tbe  verdict  and  find- 
ings of  the  Jury,  and  to  grant  a  new  trial; 
(Si  that  the  cotvt  erred  in  dlnrnlsslng  the 
case,  aad  rendoiny  Jadgment  In  tamt  ot 
defendant 

Walter  B.  StoU,  for  plaintiff  te  error. 
Lacey  A  Van  Devanter,  f«r  defendant  In 

error. 

GliABK,  J.,  (after  statinff  the  facts.) 
There  are  two  principal  questions  presented 
by  tbe  rec<Hrd  in  this  cause,  via:  First  Is 
tbe  plaintiff  in  such  position  that  be  can  law- 
fully call  upon  the  court  to  review  the  rul- 
ings of  the  trial  coort  in  setting  aside  and 
vacating  the  verdict  rendered  by  the  jury, 
and  in  granUng  a  new  trial?  Second.  If  he 
is  in  positloa,  are  there  apparent  i^on 
the  record  errors  of  such  nature  that  this 
court  should  reverse  the  action  of  tbe  court 
below? 

As  to  tbe  first  question.  The  appellate 
JurisdictlDn  cft  tills  court  is  limited  by  statute 
to  the  review  ot  jjodgments  and  final  ordera 
The  final  ordw  whi^  can  be  reviewed  on 
proceedings  in  error  Is  d^ned  to  be  '%n 
order  affecting  a  sabstantial  ri^t  in  an  ac- 
tion, when  sndi  order  In  effect  determines 
the  action  and  iwevents  a  Judgment"  Rev. 
St  I  3126.  In  this  case  the  court  ordered 
that  the  case  be  dlsmtsscd  at  plaintiff's  oosts, 
and  rendored  judgment  for  d^endant  that  It 
go  hence  without  day,  and  recover  Its  costs 
of  plaintiff.  It  cannot  be  doubted  that  tbe 
effect  of  this  action  by  the  court  was  to 
finally  determine  tbe  cause;  and.  while  It 
may  not  be  such  a  determination  of  ttie  mat- 
ters in  ccutrorersy  between  the  parties  as  to 
preclude  the  idaintlff  from  bringing  another 
action  based  upon  those  matters,  it  cannot 
be  questioned  that  M  far  as  this  particular 
action  is  concerned,  It  was  as  completely 
disposed  of  by  the  final  order  entered  herfdn 
as  would  have  been  tbe  case  had  there  been 
a  judgment  for  defendant  up<H&  the  merits. 
Bnt  it  is  strongly  urgoA  upon  as,  oo  behslf 
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of  tlio  defendant,  tbat  Inasmuch  as  the  plain- 
tiff refused  to  submit  to  the  order  vacating 
the  verdict,  and  refused  to  proceed  further 
In  the  court,  by  such  action  It  became  neces- 
sary for  the  court  below  to  make  the  order 
It  did  mftke,  and  therefore  the  plaintiff  ought 
not  to  be  heard  to  complain  of  it;  that  the 
order  was  not  either  necessarily  or  logically 
the  result  of  any  act  or  ruling  of  the  court, 
and  hence  It  Is  Immaterial  what  proceed- 
ings were  had  In  comt  anterior  thereto,  and 
the  apellate  court  should  not  review  such 
anterior  proceedings  to  determine  whethw 
there  be  error  therein,  for  the  reason  that 
such  error,  if  any.  Is  not  connected  with  the 
final  determination,  and  cannot  have  con- 
tributed to  or  inQuenced  the  same,  and  is 
not  prejudicial  If  this  contention  was  sound, 
it  would  necessarily  follow  that  in  no  case 
where  a  yerdlct  had  been  rendered  for  the 
plaintiff,  and  set  aside  by  the  trial  court, 
could  the  action  of  the  court  be  reviewed 
by  the  appellate  court  It  is,  I  think,  well 
settled  tbat  where  a  new  trial  Is  granted,  and 
the  party  In  whose  favor  the  verdict  was 
rendered  submits  and  participates  In  the  new 
trial,  be  cannot  afterwards  be  beard  to  com- 
plain of  the  order  granting  a  new  trial,  even 
though  there  be  gross  error  In  such  order; 
otherwise,  he  would  be  In  a  position  to  take 
his  choice  of  the  verdicts  upon  the  first  and 
second  trials.  And  inasmuch  as  he  cannot 
be  heard  in  the  appelate  court  until  there 
has  been  a  final  determination  of  the  cause 
In  the  court  bdow,  and  the  action  is  no  lon- 
ger pending  there,  it  seems  to  me  that  be 
ought  to  be  permitted  to  stand  upon  his  excep- 
tions, and  let  the  court  make  such  final  de- 
termination of  the  cause  as  It  deems  proper. 
I  know  tbat  there  are  cases  which  hold  that 
an  order  granting  a  new  trial  does  not  affect 
any  substantial  right  of  a  party,  and  may  not 
be  reviewed,  and,  as  well,  there  are  cases 
which  hold  that  such  an  order,  in  effect,  does 
determine  the  action  and  prevent  a  Judg- 
ment, and  hence  may  be  directly  appealed 
from;  but  these  are  extreme  views  in  oppo- 
site directions,  and  I  do  not  feel  Inclined  to 
be  guided  by  them.  I  think  a  fair  construc- 
tion of  our  statute  does  authorize  the  grant- 
ing of  a  new  trial  to  be  the  basis  of  a  speci- 
fication of  error.  It  can  hardly  be  doubted 
that  an  order  setting  aside  the  verdict  of 
a  jury  does  affect  the  snbstantlal  rights  of 
the  party  In  whose  ftvor  it  was  rendered, 
under  our  system  of  Jurisprudence.  From 
time  immemorial  It  has  been  one  of  the  most 
cherished  rights  of  the  Individual  that  he 
should  be  permitted  to  have  his  matters  In 
litigation  submitted  to  a  fair  and  impartial 
Jury  of  his  countrymen,  and  it  would  seem 
to  need  no  argument  to  show  that  when  he 
haj^  brought  his  cause  to  court,  and,  at  the 
expense  of  time  and  money,  secured  at  the 
hands  of  such  a  Jury  their  declaration  in  bis 
favw,  he  ought  to  have  and  enjoy  the  fruits 
of  that  dedaratlon,  unless  there  be  grave 
and  weighty  reasons  to  the  contrary.  Ed- 


wards V.  O'Brien,  2  Wyo.  496l  I  do  not  i:^ 
to  intimate  that  trial  courts  onght  not  b  e 
ercise  a  wise  and  discreet  sapervt^  3k 
all  the  proceedings  In  tlielr  courts,  Isdatr: 
the  action  of  Juries,  but  onljr  tbis:  that  v^ 
a  verdict  has  been  rend»«d,  there  ob^  : 
be  sound,  weighty,  substantial  reuoce  t' 
Interfering  with  It;  and.  tbls  being  k-  - 
would  seem  that  an  ordCT  gnuittng  i  w 
trial  might  be.  In  the  langnase  of  our  slsx- 
"material  and  prejudicial  to  tlie  sohssu;  i 
rights  of  the  party  excepting"  and  is:r 
the  subject  of  review.  Rev.  St  f  2630. 
tlon  2649,  Rev.  St,  provides  tbe  meOce  i 
which  an  exception  to  the  opinion  of  thrci. 
court  on  a  motion  for  a  new  trial  maj'  y 
preserved;  and  I  can  see  notliliis  In  tin:  «■ 
tion,  or  in  the  entire  chapter  of  our  Cod^  r. 
"Exceptlons,"  which  would  indicate  lin: : 
was  the  Intention  of  tbe  l^Udatnre  to  Ss: 
the  right  to  an  exertion  to  cases  wbm  i 
new  trial  had  been  refused,  but  rathtr,  m 
the  contrary,  the  intention  was  to  permit  & 
exception  in  elth^  case.  This  bring  m  szi 
the  exception  being  allowed  Jn  such  a» 
solely  for  the  purpose  of  reserving  the  ^ 
tion  for  review  In  the  appellate  court  fi  f> 
lows  that  the  action  of  the  court  in  mi 
ing  a  new  trial  may  be  reviewed.  0«te 
to  the  fact  that  In  this  state  the  Code  cS  Cr 
Procedure  was  taken  almost  wtthoat  chsse- 
trvm  the  state  of  Ohio^  we  bave  careTzr 
examined  the  decisions  of  that  state  vyz 
this  question,  bat  have  been  nnaMe  to  K 
any  case  exactly  In  point;  bnt.  so  fisr  as  tr 
caaea  there  do  go,  they  seem  to  siq>port  ik* 
contention  'of  the  plaintiff  here. 

In  Beat^  v.  Hatclier,  13  Ohio  St  13D. 
court  In  commuting  np<»i  a  statnte  of  tbi: 
state  whl<di  provided  that  "either  party  iSal 
have  the  right  to  except  to  tbe  opinioc 
the  court  In  all  cases  of  motioa  to  cev 
trial  *  *  *  so  that  said  esse  may  te  rt- 
moved  by  petition  In  &tw,"  me  the  foUo*- 
ing  language:  "And,  while  It  Is  not  Dec* 
sary  to  hold  that  we  will  In  no  case  emj^cj 
this  poww  apparently  coaferred  by  tbe  kt- 
ter  of  the  statute,  we  are  free  to  say  that  '. 
will  require  a  strong  case  to  Justify  Its  exff- 
cise."  In  Spafford  v.  Bradley,  20  Ohio.  Ti 
the  court  In  reforlng  to  tlie  above^BC- 
tioned  statute,  say  that  a  party  woaU.  'r. 
seems,  be  entitled  to  his  writ  of  errvr  ts 
well  In  a  case  where  a  motion  for  a  new  nit 
Is  sustained  as  where  It  Is  refused.  I  ft- 
ccmvinced  that  our  statute  on  excepUons  v 
certainly  conf  as  the  right  of  exceptloo  «is 
either  party  in  cases  of  motiittis  tor  sev 
trials  as  does  the  Ohio  statute  above  mc- 
tioned.  In  Dean  v.  King,  22  Obio  St  Hi- 
the  court  In  discussing  the  matter  of 
trials,  etc.,  say:  "Motions  for  new  nisit 
upon  the  ground  that  the  vn^lct  Is  agslv 
the  weight  of  evidence  are  addressed  to  i±- 
sonnd  discretion  of  the  court  and.  If  crantM 
the  Judgment  will  not  be  revised  on  env 
unless  the  case  Is  so  stnms  as  to  slMnr  i: 
abus  d  dteoretlon.**    Om  attmtit«  n 
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can«d  tj  ooniuel  tor  defendant  to  the  cases  { 
of  CoDord  T.  Runnels,  23  Oblo  St.  601.  and  i 
Smitli  T.  Board,  27  Ohio  8t  44.  In  support 
of  ttie  proposition  that  It  bad  **long  been  held 
In  Ohio  that  error  will  not  He  from  the 
granting  of  a  new  trial,  eren  after  final  JaAg- 
tamV   But  In  each  of  these  cases  there 
bad  beoi  a  new  trial,  in  which  the  com- 
plaining party  participated,  and  the  holding 
was  that  under  such  circumstances  the  court 
would  not  rerlew  the  proceedings  upon  the 
first  trial;  the  reason  therefor  being  stated 
In  Andrews  t.  Touogstown,  85  Ohio  St.  221, 
as  follows:  "Where  a  new  trial  bas  been 
awarded,  and  a  party  has  Toluntarlly  sub- 
mitted to  such  trial,  It  seems  to  us  but  rea- 
sonable that  he  should  be  held  to  hare 
walred  the  right  to  ivosecute  error  to  re- 
verse the  judgment  of  reTersaL"   It  would 
■eem,  then,  that  In  Ohio  an  vcOa  granting 
a  new  trial  would  be  subject  to  review.  In 
Mt»80url,  under  a  system  of  practice  which 
prohtblto  the  appelate  court  from  entertain- 
ing proceedings  In  error  until  there  has  been 
a  final  determination  of  the  case  In  the  trial 
conrt.  thwa  Is  a  long  Hue  of  decisions,  com- 
mencing In  the  early  days  of  the  court,  and 
oontlnning  down  to  the  present  time,  which 
eBtabllsh  and  aph<dd  the  method  of  prac- 
tice observed  In  this  case.   In  Bank  v.  Arm- 
Rtnmg,  02  Mo.,  at  page  277,  4  8.  W.  720,  in 
discussing  the  precise  question  we  have  here, 
tbe  eourt  say:  "As  to  the  first  question  pre- 
sented by  this  record,  as  hereinbefore  stated, 
we  are  at  opinion  that  under  numoous  de- 
cisionB  of  this  court  It  must  be  answered  In 
tbe  afflnnatlTes.  While  those  authorities  hold 
ttiat  a  judgment  setting  aside  a  verdict  and 
granting  a  neir  trial  Is  not  a  final  judgment, 
and  will  not.  therefwe,  support  an  appeal 
or  writ  of  «Tor,  stUlt  fhej  all  In  efCect  hold 
that,  whm  the  trial  court  Imiwopwly  grants 
a  new  trial,  the  party  complaining  may  avail 
himself  of  the  error  by  tMidering  his  Mil  of 
exceptions,  and  atmndonlng  the  case  at  that 
poln^  and  that,  when  a  final  Judgment  Is 
then  afterwards  rendered  in  said  cause,  be 
miqr  then,  by  excepting  thereto,  take  and 
tupp<Hrt  an  appeal,  and  In  this  way  secure 
a  review  of  mon  committed.  If  any,  in  set- 
ting aside  said  verdict  and  granting  said  new 
trial.   These  authorities  also  hold  that.  If 
such  party  partldpatea  In  the  new  trial 
awarded,  he  will  not  afterwards  be  heard 
to  complain  of  the  errors  committed  In  the 
first  trial;"  dtlng  HiU  v.  WUklns,  4  Mo.  87, 
S8;  Davis  V.  Davis,  8  Mo.  56-08;  Martin  v. 
Henley,  18  Mo.  312,  818;  Bowie  v.  Kansas 
City.  01  Mo.  400;  Gilstrap  v.  Felts.  00  Mo. 
431.    Coupling  with  tbe  foregoing  considera- 
tions tlie  fact  that,  In  many  of  our  sister 
itatea,  statutes  have  been  enacted,  expressly 
ButiiorlBlng,  by  direct  appeal,  a  review  of 
mders  granting,  as  well  as  refusing,  new 
rrfals,— A  fact  which  Indtciies  a  widespread 
oellef  that  such  Is  the  Just  and  proper  rule,— 
I  am  of  opinion  that  the  question  must  be 
answered  In  tte  afBrmatlv& 


The  foregoing  conclusion  leads  to  the  con- 
sideration of  tbe  second  question,  as  above 
stated,  and  tbe  consideration  of  that  question 
renders  necessary  a  review  of  the  evidence 
and  InBtructtons  given  at  tbe  trial,  as  far 
as  may  be  deemed  material  to  a  propw  un- 
derstanding and  disposition  of  tbe  cause. 
The  evidence  shows  sabstantiany  tiie  fOI* 
lowing  facts:  On  May  6,  1800,  and  con- 
tinuously until  the  date  of  the  fire,  on  De- 
cember  26»  1800,  Frank  A:  Stltzer  was  the 
agent  of  the  defmdant  at  Cheyenne,  Wya 
As  such  agent  he  was  Intrusted  with  blank 
policies  of  Insurance  bearing  the  siguatmes 
of  the  president  and  secretary  of  the  com- 
pany, and  was  authorized  by  tbfi  company 
to  make  contracts  of  Insurance,  and  to 
countersign  and  Issue  policies,  and  to  receive 
Uie  premiums  therefor.  On  that  day  (May 
6th)  the  plaintiff,  who  was  Hien,  and  until 
the  fire  occnrred,  a  grocery  merchant  en- 
gaged in  business  in  Cheyenne,  applied  to 
said  agent  for  Insurance  upon  his  stock  of 
goods  and  store  fixtures  In  the  sum  of 
$1,200  and  9300,  respectively,  paid  to  said 
agent  the  premiums,  SSO,  and  received  the 
policy  sued  on  In  this  action,  which  was 
countersigned  by  said  Stltzer.  Thereafter, 
on  the  13th  day  of  October,  1890,  tbe  plain- 
tiff applied  to  said  Stltzer  for  additional 
Insurance  upon  his  stock  of  goods  In  the 
sum  of  ^IjOOO,  and  obtained  it  In  the  Hart- 
ford Fire  Insurance  C!ompany,  of  which  com- 
pany said  sutler  was  also  the  agent,  with  like 
auttiortty  aa  In  the  case  of  the  defoidant 
ctnnpany.  The  ptdlcy  Issued  by  the  Hart- 
ford Company  bears  the  Indorsement. 
"$1,200  other  otmcnrrent  Insurance,"  and  Is 
countersigned  by  said  Stltxer.  This  addi- 
tional Insurance  was  not  Indorsed  upon  the 
policy  saed  upon,  and,  through  oversight, 
the  agent  Stltzer  failed  to  notitj  the  defend- 
ant of  It  Thereafter,  <m  December  26, 180O, 
while  botb  policies  were  In  force,  fire  oc- 
curred, and  the  ntoA  of  goods  and  flxtnres 
Insured  wwe  burned  and  damaged  by  smoke 
and  water,  tt^cether  with  plalntUTs  books  of 
account  On  the  nunnlng  after  the  fire,  the 
agent  Stltser  (who  testified  that  after  loss 
be  was  merely  anthmized  to  report  the  loss, 
and.  If  there  were  any  goods  not  destroyed, 
to  Instruct  the  assured  to  take  proper  care 
of  them  until  an  adjuster  arrived)  was  notl- 
M  hj  plaintiff  of  the  fire,  and  at  once  pro- 
ceeded to  the  store,  and  remained  there 
three^uartera  of  an  boor,  examining  Into  the 
condition  of  mattws  there.  He  saw  nothing 
of  any  consequence  that  could  be  saved. 
After  visiting  the  scene  of  the  fire,  and  upon 
the  same  day,  he  reported  by  letter  the  fact 
of  the  loss  to  the  defoidant  company  at 
DenvCT  and  Chicago.  Thereafter,  and  a 
short  time  prior  to  January  12,  1801.  the  de- 
fendant through  Oobb,  Wilson  ft  B^edlct, 
of  Denver.  Co\o.,  Its  general  agents  for  tile 
states  of  Colorado  and  Wyoming,  sent  an 
adjuster,  one  Norton,  to  Ch^enne,  wlHi  au- 
thority to  adjnat  and  settle  pl^ntUTs  losk 
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In  tba  performancs  of  Oils  duty  the  adjoater 
was  engaged  for  two,  and  [terhaps  three, 
days,  and  while  so  engaged  he  subjected 
plaintiff  t»  a  rigid  examination  as  to  the 
•quantity  of  goods  he  had,  from  whom  he  pur- 
chased them,  what  he  paid  for  them,  the 
'Quantity  thereof,  their  value  before  and  after 
the  fire,  etc.,  making  extensive  memoranda 
•of  the  facts  elicited.  He  several  times  of- 
fered plaintiff  ¥300  in  settlement  of  the  loss, 
and  urged  blm  to  take  It,  eaying  to  him: 
"Tea  cannot  afford  to  fight  this  case.  We 
Tepresent  more  capital  than  you  do,  and 
jon  are  a  poor  man,  and  had  better  com- 
promise." The  only  difficulty  in  the  way  of 
a  settlement  of  the  loss  seems,  from  the 
testiniony,  to  be  owing  to  the  fact  that  the 
plaintiff  and  the  adjuster  did  not  arrive  at 
an  agreement  aa  to  the  amount  of  the  loss. 
No  other  reason  of  any  kind,  for  delay,  was 
aa^gned  the  adjuster,  than  doubt  as  to 
the  amount  of  plaintiff's  loss.  After  a  few 
■days  spent  in  the  endeavor  to  make  a  set- 
tlemoit,  the  adjuster  told  plaintiff  tliat  he 
had  to  go  away,  and  would  be  back  again 
in  a  few  days,  and  he  hoped  the  matter 
would  be  settled  up;  to  which  plaintiff  re- 
plied, to  quote  his  own  language:  "  'Mr. 
Norton,  I  don't  know  anything  about  a  fire; 
never  liad  any  experience  about  IL  I  want 
you  t«  tell  me  what  I  have  to  do.  Mr.  Baird 
said  I  have  to  have  some  papers,  and  I  don't 
know  what  to  do.'  He  said:  Tou  dim't 
need  anything  at  all;  don't  need  any  papers. 
I  have  got  all  the  company  needs  In  this 
book.  That's  all  they  want  Ton  don't  need 
to  make  oat  any  papers  at  all."*  At  the 
-commencement  of  these  attempts  at  adjust- 
ment, the  plaintiff  handed  both  the  policies 
-t»  the  adjiuter,  he  representing  both  the  de- 
fendant and  the  Hartford  fire  Insurance 
Oompany.  The  adjuster  left,  and,  not  re- 
twning,  th:e  plaintio;  in  person  and  tlirough 
his  attorney,  during  the  next  two  or  three 
weriu,  had  frequent  and  repeated  int^vlews 
with  the  agent  Stltaer,  In  the  endeavor  to 
«et  the  matter  settled,  and  to  ascertain  what 
the  defendant'  Intended  doing  about  It;  but 
Aa  that  Stttzer  could  say  was  that  he  was 
instantly  expecting  another  adjuster,  and 
that  the  matter  would  be  speedily  settled. 
Nothing  furth^  seems  to  have  been  done 
until,  on  February  7,  1891,  tbe  plaintiff, 
through  his  attorney,  sent  by  mall  to  tbe  de- 
fendant at  Chicago,  HI.,  a  schedule  of  tbe 
property  destroyed,  setting  opposite  the  de- 
scr^tlon  of  each  item  the  cost  price  thereof. 
This  was  attached  to  an  affidavit  of  plain- 
tiff in  which  he  stated  that  he  was  the  per- 
«on  named  In  the  policy  sued  oa;  that  tbe 
insured  property  was  burned  up  and  de- 
«troyed  by  fire  on  December  28,  1890;  that 
be  b^Ieved  the  fire  to  have  been  of  In- 
cendiary origin;  that  he  was  the  owner 
of  the  goods;  that  attached  thereto  was  a 
-Statement  of  each  article  of  property  burned 
up,  and  tbe  cost  prlctt  thereof;  that  on 
Octobsr  la^  ISfiO,  be  obtained,  tbrougb  tbe 


agency  of  8tltser»  ^000  addltloaal  InsBmR 
in  the  Hartftsd  Fire  Inmranee  Oompav 
upon  said  dtock  of  goods;  that  Stltser  recrifid 
Immediate  notice  of  tlie  Are.  and  at  m4 
made  an  examination  ih^&ot;  that  Sduer. 
a  few  days  thereafter,  brought  wltb  Uai  u 
adjuster  of  the  defendant,  and  tber  togette 
made  several  examinations  of  all  tbingi  cos- 
necied  with  the  fire;  that  Stitzw  bad  aevaal 
times  represented  that  tbe  adjuster  would 
settle  the  matt^,  but  he  bad  faUed  to  a^ 
pear;  that  the  statement  attacbed  had  bets 
prepared  for  a  long  time  for  tbe  examlpitiSB 
of  the  defendant's  agents,  bnt  that,  buumndi 
as  they  hod  not  appeared,  be  (plalntUT)  Mat 
It  direct  to  the  company.  AjccompaoytBS 
this  affidavit  was  a  letto-  under  date  Feln- 
ary  7,  1891,  from  plalntHTs  attorney  to  d^ 
fendant,  In  which,  after  reitwatlng  some  of 
tbe  statements  in  tbe  affidavit,  it  la  stated: 
"For  tbe  Informatloa  of  tbe  adjnets,  Uk 
list  b.ereto  attached  bas  been  made  ont  and 
held  in  readiness.  Mr.  K«.h^i  h<m  bdd  him- 
self in  readiness  to  give  such  Infiwinadoo  ti 
might  be  desired  at  all  time*,  and,  owisf 
to  the  failure  of  the  adjusts  to  be  hen  is 
accordance  with  the  lnf<Mrinatlon  oonvered 
to  us  by  Mr.  Stitxer,  we  have  at  last  dedded 
to  send  the  list  direct  to  the  company.  Ow- 
ing to  the  nnsatisfactcury  status  of  tbe  cue, 
I  hope  you  will  kindly  respond,  and  Infoni 
us  wb.ether  the  insured  Is  goln^  to  be  paid 
or  not  If  you  wish  any  InformatiiHa  in  ad- 
ditlMi  to  what  is  contained  In  tbe  tncloeed. 
It  will  be  gladly  furnished  yon."   This  lener. 
with  accompanying  statement  and  affldarit 
was  duly  received  by  defendant,  and  for 
warded  by  it  to  its  eeneral  agrats,  Cobb. 
Wilson  &  Benedict,  at  Doiver,  Coku  who 
on  February  28,  1891,  wrote  to  plaintiff,  ac- 
knowledging receipt,  and  ftvtliv  sayiag: 
"These  notAcea,  we  presnme,  are  sent  in  coio- 
pliance  with  the  terms  of  yonr  contract,  la 
which  it  Is  covenanted  that,  if  a  fire  ocor. 
the  assured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  ecKupaor.' 
and  they  are  accepted  as  sncb  notice.  Wf 
respectfully  refer  yon  to  the  conditioDs  of 
your  policies,  wher^  it  states  tbat  jm 
must  first  give  Immediate  notice  la  wiitia; 
to  this  company,  and  then  give  minute  la 
structioDs  aa  to  your  course  In  presentlnf 
the  claim.  We  must  insist  upon  a  fnB  and 
complete  compliance  In  every  partlcnlar  with 
all  the  terms  and  conditions  of  yonr  poll;?, 
which  Is  tbe  contract    Until  a  full  and 
complete  compliance  on  your  part  with  alt 
the  conditions  and  requirements  tb^rMp,  cos- 
tained,  we  cannot  give  conslderatloa  to  dte 
questions  which  you  present" 

With  respect  to  the  foregoing  facts  tbfre 
aeems  to  be  no  sort  of  oooflict  In  tbe  eri- 
dence.  AU  the  evidence  introduced  qimhi  tlK 
trial  was  on  behalf  of  the  plaintiff;  tbe  4^ 
fendant  offering  none^  and  tamtratlns  Itsett 
with  the  aroas-esaminatlon  of  the  pbdntUft 
witnesses. 

1.  It  appears  ficwn  a»  record  tbat,  at  ttt 
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ses  set  forth  In  Its  annwcr,  tIs.  one  based 
>n  the  arbitration  clause  In  the  policy, 
I  requested  tbe  court  to  give  to  the  jury 
i  separate  and  distinct  instmctlonB,  and 
submit  four  spedflc  queBtlona,  based  up- 

ttils  clause.  Four  of  these  Instructions 
re  given  by  the  court  to  the  Jury,  to  each 
which  plaintiff  objected,  and  excepted  to 

ruling  of  the  court  One  of  said  instruc- 
ts was  refused  by  the  court,  and  defend- 
t  preserred  its  exception  thereto.  Tbe 
sstions  were  submitted  to  the  Jury,  and 
this  plaintiff  proKTved  bis  exception.  The 
,  lOth,  Uth,  12th.  and  13th.  and  one 
inch  ot  the  8th  and  Qth,  groaxds  of  de> 
idant's  motion  for  a  new  trial,  were  based 
311  this  dause  tn  the  policy,  and  the  tes- 
lony  which  was  deemed  to  apply  to  It 

the  argument  and  in  iMrlefla  of  counsel 
8  question  was  discussed  from  erery  co«- 
vabte  point  of  view,  and  erery  phase  of 
i  law  relating  thereto  azhanstlTdy  pre* 
ited  to  the  court;  but  from  the  Tlew  we 
ce  of  the  matter  It  Is  not  necessary  to  en- 
■  upon  any  very  extended  consideration 

this  particular  matter.  It  Is  sufficient  to 
y  that  this  defense  was  not  pleaded  by 
a  defendant,  and  hence  no  question  based 
on  this  arbitration  clause  should  have 
en  submitted  to  tbe  Jury.  Matter  In  de- 
nse cannot  be  availed  of  unless  pleaded. 
May,  Ina.  9  691;  Dyet  r.  iBSurance  Co., 

Me.  118;  New  YtjA  Ooit  Ins.  0>.  r. 
itional  Protection  Ins.  Go.,  20  Barb.  468; 
Lssada  Inaorance  Oo.,  28  Gal.  029;  Oo- 
im  r.  Insurance  Oo.,  146  Blass.  226,  18 

B.  604;  Insurance  Oo^  ▼.  Curtis.  32  Mich. 
3;  Mlnnoek  t.  l^imirance  Oo,  90  Mich.  2410, 

N.  W.  867;  iBrarance  Ool  t.  Woodruff.  26 
,  J.  Iaw,  641;  Morthrup  r.  Insurance  Co., 

Mo.  43B;  2  Wood.  Ins.  p.  1141,  |  622,  and 
aes  dted.  But  it  ts  oontraided  wldr  TOy 
osiderable  latce  that  tbe  elanse  providing 
r  arbitration,  coaiAed  with  the  additional 
rase  that  *'nntll  sixty  days  after  the  proofs, 
rtlflcates,  plans,  and  q^edflcatlons,  and 
vard  of  i^ipralans,  ho-eln  reqnli^d,  shall 
ive  been  rendoed,  and  ezamlnatl<HU  per- 
cted  by  asaored,  the  loss  shall  not  be  paya- 
e,"  makes  an  award  toy  appralsen  or  ar- 
trators  absohitely  essential  to  plaintiff's 
Luae  of  action,  and  that  plaintiff  should 
nve  either  pleaded  a  mbmisslon  ot  the 
nonnt  ot  loss  to  appraisers,  and  an  award 
r  them,  or  rise  such  fitcts  as  showed  that 
le  defraidant  committed  a  brea<ih  <^  the 
in^eement  to  arbttrate.  I  am  unable  to  ac- 
iilesce  in  this  view.  Assuming,  tor  the  pur- 
Dses  of  this  question,  that  the  agreement 
'as  not  a  mete  collateral  agreement  to  re- 
iT,  but  valid,  and  such  a  one  as  the  courts 
rin  enforce,  tt  la  beyond  qtiestlon  that  ft 
Id  not  become  effective  and  In  f<Ht!e  at  an 
vents.  By  its  terms  It  only  became  so  np> 


and  h^ce,  until  the  happening  of  this  eonk- 
ttngency,  It  was  wh<^y  without  force  or  ^- 
fect  And  In  the  absence  of  some  allegation 
in  plaintiff's  petition  or  defendant's  answer 
to  the  effect  that  there  had  been,  within  the 
meaning  of  the  language  of  the  policy,  fail- 
ure between  plaintiff  and  defendant  to 
agree  upon  the  ameunt  of  the  loss,  bow 
could  the  court  say  from  the  pleadings  that 
a  submission  to  and  award  of  appraises,  or 
else  some  breach  of  the  agreement  on  part 
of  defendant,  was  an  essential  element  of 
plalntiCTa  right  to  recover  of  defendant? 
In  this  case  the  conditions  of  tbe  policy  were 
not  set  f<Hrth  as  they  should  have  been  In 
plaintiff's  petHIon.  But  many  of  them  were 
set  forth  In  defendant's  answer,  and  plain- 
tiff's failure  to  comply  therewith  alleged  as 
defenses.  In  plaintiff's  reply,  facts  tending 
to  show  a  waiver  of  such  conditions  were 
alleged.  iMokmg  at  an  the  pleadings,  a 
complete  cause  of  action  and  defense  thereto 
were  stated,  whatever  may  have  been  the 
case  looking  only  at  plaintiff's  petition.  Yet. 
in  all  the  pleadings  there  was  no  approach 
to  an  auction  with  respect  to  the  arbitra- 
tion clause  of  the  policy,  and  for  the  purpose 
of  this  case  it  must  be  treated  as  though 
there  was  no  such  clause.  But,  even  though 
this  defense  had  bem  set  up  by  defendant 
with  Its  other  defenses,  I  am  of  opinion  that 
It  would  not  have  availed  the  def«idant 
In  this  case  the  defendant  denies  Its  liability 
to  pay  any  loss  whatever  under  this  policy 
In  suit  It  asserts  that  the  policy  has  be- 
come abs<dntely  void,  and  th«-e  Is  no  pFo> 
vision  In  the  policy  in  suit  tiiat  the  arbltra^ 
tloa  sbaU  be  had  regardless  of  the  question 
of  defoidanfs  liability  tm  other  grounds; 
and  I  am  of  (pinion  that  in  snch  eases  the 
conditio  for  arbitration  does  not  have  ef- 
fect 

In  Menta  t.  Insurance  Co.,  79  Pa.  St  4!J8, 
the  condition  In  the  policy  was  very  much 
more  direct  and  certain  than  In  the  policy 
sued  on  here.  It  provided  as  follows:  "!bi 
case  any  difference  or  dispute  shall  arise  be- 
tween the  assured  and  tills  company  touch- 
ing the  amount  of  any  loss  or  damage  sus- 
tained by  hlm^  such  difference  shall  be  sub-' 
mltted  to  tbB  Judgment  of  arbitrators,  one 
to  be  appointed  by  each  party,  with  powra- 
to  select  a  thhrd  In  case  of  disagreement, 
whose  decision  thereupon  shall  be  final  and 
conclusive;  and  no  action,  suit,  or  proceed- 
ings at  law  or  In  equity  shall  be  maintained 
on  this  policy  unless  the  amount  of  loss  or 
damage.  In  case  of  difference  or  dispute, 
shall  be  flist  thus  ascertained."  On  the  trial 
the  defendants  moved  for  a  n<mault  because 
the  section  above  required  the  parties  to  the 
policy  to  submit  to  a  reteeee,  etc  The  mo- 
tion for  a  nfflisult  was  allowed.  Upon  error 
In  the  Biqireme  court  It  was  held  that.  In 


uwy  "Mminea  me  vaimity  or  xne  poucy  ua 
their  llabUlty  under  It,  and  that  the  ouXj 
ijnestlon  waa  aa  to  the  extent  of  the  loss." 
Other  authorltleB  holding:  that  a  condition 
for  arbitration  la  not  ^ectlve  In  casea  where 
the  Insurer  denies  ttie  general  right  of  the 
assured  to  recorer  anything  $X9  G<ddBtone 
T.  Oabom,  2  Cor.  &  P.  550;  Boblnson  t. 
Insarance  C!o.,  17  Me.  131;  Insurance  Co.  t. 
Badger,  53  Wis.  283.  10  N.  W.  504;  RandaU 
T.  Insurance  Co.,  10  Mont  860,  25  Pac.  953; 
Fannm  r.  Insnranoe  Co.,  83  CaL  247,  23 
Pac.  86B;  Ball^  Insarance  Co..  77  Wis. 
888,  40  N.  W.  440;  2  Wood.  Ins.  «  456.  In 
this  case  It  does  not  appear  that  the  defend- 
ant ever  at  any  time  requested  or  suggested 
a  submlasicHi  of  the  amount  of  the  loss  to 
arbltratlw.  In  Its  pleadings  It  made  no  sug- 
gestion thereof,  and,  so  far  aa  the  record 
discloses*  no  Idea  of  arbitration  was  evor  at 
any  time  suggested,  by  any  one  in  any  man- 
ner connected  with  this  cause,  until  after  the 
plaintiff  bad  closed  bis  testimony,  and  I  can 
conceive  of  no  sort  of  reason  why  it  (the  de- 
fendant) should  not  be  held  to  have  condn- 
slTely  walTed  the  condition.  Under  such  a 
provision  as  the  one  In  question,  the  defend- 
ant was  the  only  party  who  could  effectually 
demand  and  bring  about  arbitration  or  gain 
a  defmse  by  reason  of  the  other  party's  fall- 
ing to  comply  with  such  demand.  If  the 
assured  falls  to  demand  arbitration,  this  de- 
prives the  insurer  of  no  rlKbts  whatever. 
If  the  insurer  is  deprived  of  the  right  of 
arbitration.  It  can  only  be  by  his  own  laches, 
because  be  baa  only  to  demand  it,  and.  if 
the  assured  should  refuse  to  accede  to  the 
demand  without  good,  substantial  reason  for 
such  refusal,  tbe  courts  will  probably  afford 
him  no  relief  ui^tU  he  submits  to  arbitration. 
But,  on  the  other  band,  if  tbe  Insurer  Is  un- 
willing to  arbitrate,  be  may,  without  pen- 
alty, Ignore  the  request  made  by  assured 
therefor.  And  Inasnmcb  as,  under  the  terms 
of  the  contract.  It  depends  upon  the  will  of 
the  insurer  alone  as  to  whether  be  will  have 
arbitration  or  not,  why  should  he  be  per- 
mitted to  complain  In  cases  like  this,  when 
It  not  only  appears  that  be  nevo*  requested 
or  su^ested  arbitration,  but,  on  the  con- 
trary, everything  leads  to  the  belief  that, 
had  the  assured  requested  It,  tbe  Insurer 
would  not  have  assented  to  such  reqoest? 
Cox  T.  Delmas,  (Cal.)  33  Pac.  888.  But, 
again,  the  condition  Is  that,  when  personal 
propCTly  Is  damaged,  "the  amo\int  of  sound 
value  and  of  damage  shall  be  determined  by 
mutual  agreement  of  the  company  and  as- 
sured, or,  failing  to  thus  agree,  tbe  same 
Shall  be  determined  by  appraisal  of  each 
article  by  two  competent  and  dislnteresttid 
appraisers."  etc.  Tbe  evidence  discloses 
practically  a  total  loss,  and  it  would  hardly 
seem  that  this  provfslou  was  at  all  appli- 
cable to  such  a  case.  It  Is,  however,  clear 
from  the  evidence  that  tbe  diffa«ncea  ex- 


wnaiever  lo  any  laiinre  lo  agree  u  t 
"amount  of  sound  value  and  of  ihi. 
but  to  a  Afferent  thing  altosetber,  :i 
to  the  quantity  of  goods  the  pliintifl  ^:  ■ 
hand  at  the  time  of  tbe  flre^  ttte  ^r. : 
inalating  that  the  qnanti^  of  goods  u 
time  did  not  exceed  one-fourtli  tl»  guL  - 
claimed  by  plaintiff.    This  wu  tbi 
point  of  difftf  ence  between  tbe  puOa  _ 

1  am  wholly  nnable  to  percdre  d  z.' 
stand  how  it  Is  possible  to  bring  fbis 
alar  question  within  the  terms  or  fair- j 
Ing  of  the  arbitration  clause  of  tlte  ^.l- 

As  to  the  question,  which  wts  eih.L-r- 
ly  argued  at  the  bearing  and  in 
counsel,  as  to  whether  the  tgitmei: : 
this  policy  constituted  a  ccmditkm  precejc 
or  was  simply  a  collateral  tgreenoii  i  y 
fer,  we  have  but  little  to  nj.  We 
mmed,  for  tbe  purpose  of  thli  cue.  ix: 
the  event  of  failure  to  agree  t>etvN£  . 
parties  it  became  a  condition  pnoec  : 
defendant's  liability;  bnthirlewofttfr:- 
well  estabUsbed,  that  the  langoajt  4  e 
Insurance  policy  is  to  be  most  stnofl!  ^ 
strued  against  the  insurer,  (Insarance  &' 
Wright.  1  Wall.  466;  May.  Ina.  1 1^  i; 
cases  cited;  1  Wood.  Ins.  i  58,J  ft  mir  ^  | 
be  doubted  If  it  Is  anythiD^;  more  te:  - 
agreement  to  refer.  coUatenJ  to  tke  ix: 
omtract  set  forth  in  the  earlier  pcrti: ' 
the  policy,  which  [HwideB  that  tbe  bi  - 
damage  shall  be  "paid  sixty  iajt  ite  3 
written  notice  and  proofs,  aa  bffHu'^' 
required,  shall  have  been  made  bj 
and  delivered  to  the  company  In  ahar.: 
accordance  with  the  terms  and  condifr's 
the  policy."   GIbbs  v.  Iiisur:ioa- '  V 
611;  Insurance  Co,  v.  Badger,  M  ^» 
10  N.  W.  604;  Canfield  v.  Insurance  Cs  S 
Wis.  422,  13  N.  W.  252;  Hamilton  t,  lar 
anoe  Co.,  137  U.  S.  370,  11  Snp.  Ct. 
surance  Co.  v.  Creighton,  51  Ga.  S5;  » 
Ins.  8  404,  and  note  2;  Richards,  tal" 

2  Wood.  Ins.  H  466.  467.  In  Haa»«  » 
Ijwnruios  Co.,  uopn.  Justice 
Uverlng  the  oplttton  of  the  supreme  <m* 
the  United  Statsa,  uses  this  hinaiff** 
dding  this  qoeation:  "The  rule  ■  f  i^*  ^ 
the  subject  was  wdl  stated  in  ^i^^- 
Fl««erald.  by  sir  Qeargt  Jasel. 
the  rolls:  There  an  two  ptow  w** 
a  plea  as  the  present  Is  mcceBsfUl:  J" 
where  the  action  can  only  be  liroa«tt»" 
sum  named  Xiiy  the  arUtiaton; 
when  It  is  agreed  that  no  f^^L^ 
brought  till  there  has  been  « 

or  that  arbitration  shaU  be  a  owiliwj 
cedent  to  the  right  of  action.  In 
cases  where  there  Is-FlrBt,  a  w^^^ 
pay,  and,  secondly,  a  oorenta* » . 
covenants  are  distinct  and 
the  plaintiff  may  sue  on 
defendant  to  bring  an  tetfoii  «f  . 
'  Mf9  «  modem  BfCB*"*  ^ 
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-ation.***  1  Bxch.  DIt.  260.  Testing  the 
rbltratlon  danse  in  the  i»oUc7  by  this  role, 
:  would  seem  that  the  agreement  to  arbt 
rate  Is  collateral  to  the  agreement  to  pay. 
»n  tills  branch  of  the  case  I  am  of  opinion 
tiat  the  court  below  erred  In  glring  the  (our 
istructlons  referred  to,  which  were  based 
pen  the  arbitration  clause  In  the  policy,  and 
1  submitting  the  general  questions  to  the 
Dry;  that  It  did  not  err  in  refusing  the  In- 
tnictlon  assigned  by  defendant  as  its  first 
ause  for  a  new  trial,  and  set  f<»rth  in  its 
lotion  therefor;  and  that  the  Ist.  10th,  llth« 
2th,  and  13th,  and  so  much  of  the  8tb  and 
til  ;;routid8  of  defendant's  motion  for  a  new 
rial  as  relates  to  this  question  of  arbltra- 
lon,  did  not  Justify  the  court  In  vacating 
be  verdict  and  granting  a  new  trial. 
±  The  2d,  3d.  5th.  and  7th  grounds  of  de- 
i?ud.int*8  motion  for  a  new  trial  are  all  based 
pon  the  provision  in  the  policy  providing 
bat  it  should  be  void  in  the  event  that  so- 
ured should  procure  additional  assurance 
without  defendant's  written  consent  being  in- 
lorsed  upon  Its  policy.  There  Is  no  contro- 
ersy  between  the  parties  as  to  the  facts 
elating  to  this  particular  matter,  and  It  may 
«  well  to  briefly  restate  them.  The  only 
ontroversy  between  the  parties  Is  as  to  the 
OQclusion  of  law  to  be  drawn  from  the 
acts.  Frank  A.  3tltzer,  on  the  5tb  day  of 
lay,  1890,  and  continuously  until  after  the 
083  herein  mentioned  occurred,  was  the 
igent  of  tbe  defendant,  and  also  of  the  Hart- 
brd  Fire  Insurance  Company.  As  agent  of 
he  defendant  he  was  .luthorized  to  receive 
ippllcations  for  Insurance,  moneys  for 
iremlums,  and  to  countersign.  Issue,  and  re- 
lew  policial  of  insurance  signed  by  the  preel- 
lent  and  attested  by  the  secretary  of  the 
lefendant  company,  for  the  territory  of  Chey- 
rane  and  vicinity,  etc.,  and  for  the  purpose 
»f  carrying  out  such  authority  he  was  In- 
rusted  with  blank  policies  of  Insurance, 
tlgned  by  tbe  president  and  attested  by  the 
lecretary.  In  the  conduct  of  tbe  business 
le  received  applications  for  Insurance,  acted 
ipon  them  without  consultation  with  any 
}tber  officer  or  agent  of  the  company,  re- 
ceived the  premium,  and  made  the  contract 
rf  Insurance,— that  Is,  filled  up,  countra*- 
ligned,  and  Issued  the  policy.  On  the  6th 
3ay  of  May,  1890,  he  Issued  the  policy  sued 
an.  Thereafter,  on  October  13,  1890,  at  re- 
quest of  plaintiff  be  issued  a  policy  In  the 
Hartford  Fire  Insui-ance  Company  for  addl- 
flonal  insurance  upon  the  stock  of  groceries, 
provisions,  etc.,  covered  by  defendant's  poli- 
cy of  May  5,  1890.  The  Hartford  policy  was 
Indorsed  by  him  thus:  "$1,200  other  con- 
carrent  Insurance."  He  did  not  indorse  upon 
defendant's  policy  consent  to  the  additional 
Insurance,  nor  did  he  notify  the  defendant 
thereof.  He  says  that  his  failure  to  so  noti- 
fy defendant  was  through  an  oversight.  Loss 
occurred  December  26th  following.  Early  In 
January,  1891,  an  adjuster  representing  de- 
fendant was  sent  to  Cheyenne,  with  anthorl* 


ty  to  adjtist  and  settle  this  loss.  He  had 
Interviews  with  plalntUt,  ezteodlng  over  two 
or  three  days.  In  the  attempt  to  make  a  mu- 
tual agreement  as  to  the  loss.  At  the  first 
interview,  plaintiff  handed  htm  both  policies, 
which  he  carefully  namlned.  On  February 
7,  1891,  philntlfT  forwarded  to  defendant  at 
Chicago  an  affidavit  setting  forth  the  loss, 
and  mentioning  the  additional  Insurance,  to 
which  was  attached  a  schedule  of  the  prop- 
erty burned.  This  affidavit  and  schedule  was 
sent  by  the  company  to  its  general  agents  In 
Denver,  and  they,  under  date  of  February 
28.  1891,  acknowledged  rec^pt  to  plalnUff, 
stating  that  they  accepted  it  as  notice  of 
loss,  and  calling  iqton  plaintiff  to  fully  and 
complete^  comply  with  all  the  conditions 
and  requirements  of  the  policy  here  sued  on. 
At  no  time  was  any  objection  made  to  settle- 
ment or  any  complaint  on  account  of  the 
additional  Insurance  until  after  suit  was 
brought,  and  It  was  Interposed  as  a  defense 
to  this  action.  The  sole  question,  then,  is, 
does  the  fact  of  this -additional  insorance, 
under  the  circumstances,  constitute  a  defense 
to  this  action?  The  determination  of  this 
question  Is  purely  a  question  of  law,  and 
the  Jury  should  have  been  peremptorily  In- 
structed either  one  way  or  tbe  other,— which 
way  depending  upon  the  answer  given  by  the 
court  to  the  question  of  law.  The  facts  were 
plain,  simple,  and  undisputed,  and  there  was 
no  question  of  fact  to  be  determined  by  the 
jury.  When  the  evidence  to  a  fact  Is  posl- 
tlve^  and  not  disputed  or  questioned.  It  ought 
to  be  taken  as  an  established  fact,  and  the 
charge  of  the  court  should  proceed  ujwn  this 
basis.  Wintz  v.  Morrison,  17  Tex.  372.  The 
fact  that  the  ageat  SUtzer  indorsed  upon 
the  Hartford  pcdlcy  the  words  "$1,200  other 
concurrent  insurance"  convinces  me  that  at 
tbe  time  of  issuing  that  policy  there  was  then 
actually  present  In  his  mind  the  knowledge 
of  the  existence  of  the  policy  here  sued  on; 
the  policy  in  suit  being  the  only  other  policy 
upon  the  property  covered  by  the  Hartford 
policy,  and  being  for  the  sum  of  91,20a 
There  Is  no  room  to  doubt  that  the  lndorBe> 
ment  refwred  to,  and  was  intended  to  re- 
fer to,  the  policy  in  suit  This  being  so.  It 
must  be  assumed  that  the  agent  Stitser  actu- 
ally consented  to  the  additional  Insurance; 
otherwise,  we  would  have  to  auume  that  he 
Intended  to  p^petrate  a  fraud  upon  the 
plaintiff,  and  that  assumption,  of  course, 
ought  not  to  be  made  if  it  can  be  avoided. 
But  these  facts  of  actual  knowledge  and  con- 
sent seem  to  be  conceded.  The  question 
to  be  determined  Is  by  no  means  free  from 
difficulty,  and  has  been  determined  In  both 
ways  the  courts  of  the  different  states  of 
tbe  Union.  By  the  great  weight  of  authority 
It  seems  to  me  to  be  reasonably  dear  that 
tbe  .ifrent  Stitzer  must  be  deemed  to  be  the 
Sfueral  agent  of  the  defendant,  and  not 
simply  a  local,  special  agent,  with  limited 
power.  He  was  clothed  with  authority  to 
make  contracts  of  Insurance,  to  lsKnt>  poll- 
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des,  and  to  veoelTe  the  premlonu  tberefor, 
vaA,  ponenlnc  sncb  powers,  he  stood  to> 
wsrds  the  plataitlfl  In  the  stead  oC>  the  com- 
pany. In  short,  he  was  the  Insorance  com- 
pany to  the  assured.  The  defendant  was 
bomd  not  only  by  notice  to  him,  hot  bis 
knowledge  of  matters  rdatlng  to  the  con- 
tract mast  be  held  to  be  the  knowledge  of 
bto  principal,  (Hay,  Ins.  {  125;  Rlvara  t.  In- 
snranoe  Co.,  02  Miss.  728;  Insurance  Oa  r. 
Monger,  [kIeul]  80  Fac  123;  Insurance  Co. 
T.  Gray,  4S  Kan.  497,  23  Pa&  637;  Walsh  t. 
Insurance  Co.,  78  N.  T.  5;  Famum  v.  Insur-  : 
ance  Co..  83  OaL  246,  at  page  261,  23  Fac.  \ 
sad;  Walsh  T.  Insorance  Ga,  9  Hun,  421;) 
and  there  can  be  no  question  but  that  he  had 
author!^  to  Indorse  the  defendant's  consezit 
to  additional  insurance  upon  the  policy  here 
sued  on,  (Wamw  t.  Insurance  Co.,  14  Wis. 
318;  Walsh  t.  Insorance  Co.,  73  N.  T.  6;  2 
Wood,  Ins.  I  382.)  This  being  so,  It  seems 
to  me  that  under  the  facts  of  this  case  the 
defmdant  oogbt  not  now  to  be  heard  to  com- 
plain because  the  consent  to  additional  In- 
sorance was  not  fndM^ed  upon  Its  poUc^  by 
Its  agent. 

In  2  May  cn  Insarance.  (section  370.)  In  dis- 
cussing this  queBtlon,  the  author  says:  "But 
the  courts  hare  become  more  liberal  In  faror 
of  the  assured  In  their  construction  of  this 
sort  of  prorlsion,  whether  It  be  contained  In 
the  charter  or  In  the  policy.  While,  as  we 
have  seen,  the  old  rule  required  the  con- 
sent to  be  In  writing  and  indorsed  on  the 
policy.  It  is  the  decided  tendency  of  the 
modem  cases  to  hold  that  If  the  notice  of 
the  additional  Insurance  be  duly  given  to 
the  company  or  Its  agent,  and  no  objection 
Is  made,  the  company  wiU  be  estopped  from 
Insisting  on  a  forfdture  of  the  policy  because 
their  consent  thereto  was  not  Indorsed  as 
literally  required  by  the  stipiilatlon.  *  •  • 
An  office  which  issues  a  subsequent  policy 
will  be  presumed  to  have  notice  of  the  prior 
<me,  and  where  both  policies  are  ni^otlated 
through  the  same  person,  who  la  agent  for 
both  companies,  his  knowledge  Is  the  knowl- 
edge of  Iwth  companies."  In  AssodiBtion  v. 
arlffln,  66  Tex.  235,  18  B.  W.  505,  In  discuss- 
ing this  question,  the  court  use  this  langniige: 
"The  fact  is  that  the  majority  of  men  con- 
tracting fire  Insurance  know  little  of  the  con- 
tents of  the  policy  until  a  clause  In  fine  print 
is  presented  as  a  defense  in  adjusting  the 
loss.  The  agent,  however,  is  generally  fa- 
miliar with  all  the  conditions  of  the  contract. 
For  this  reason  the  agent,  upon  the  common- 
est piindples  of  honesty,  encouraged  and 
enforced  by  the  courts  as  universally  as 
practicable,  Is  required  to  do  what  the  policy 
prescribes  shall  be  done  to  preserve  the  con- 
tract, when  notlfled  of  the  facts.  •  •  *  It 
would  be  unfair  if  the  agent  has  not  done  his 
duty.  It  was  the  duty  of  the  agent  to  con- 
sent and  make  the  Indorsement,  or  to  refuse 
to*  do  so,  if  he  was  informed  of  the  plain- 
tiffs purpose."  In  Von  Borles  t.  Insurance 
Ool»  8  Bush,  186,  the  facts  were  as  here. 


(Wtb. 

Hie  sabaeqaent  tnnmtce  warn  tenl 
pema  «dio  Issued  the  t^lor  poUcr-  Oous 
was  not  Indwaod  vpoa  d^endu1f!s 
po^cy,  nor  did  the  agent  gtv*  nodes  tiv  kk 
prlndpaL  The  court  held  that  the  defaiaiar 
bad  notice  from  the  vwy  moment  Its  8bub£ 
agent  Issued  the  second  policy,  aad  ^ 
"good  conscience  and  fsfr  deaUng  re^ari 
Vbe  company.  In  case  It  was  Intended  to  a- 
ftH-ce  the  forfdtore^  to  take  the  mitisaij 
steps  within  a  rcasmaUe  time  after  bkIr 
of  the  second  Insorance.  «  •  •  Mvi 
stress  Is  laid  upon  the  Met  tbat  Moor  U 
not  notify  the  ofllcns  oC  tbe  con^aLy  rf 
the  sectmd  Insurance.  HSb  tblhire  to  ds  •» 
was  a  violation  of  hia  dnty  to  his  priscipiL 
whidi  cannot  and  ought  not  to  prejudkr 
the  rights  of  the  Insured.**  Ii^  Insonav 
Co.  V.  HcCrea,  8  Lea,  51S,  tiie  psUicj  pro- 
vided that.  If  the  assured  ahonld  proan 
additional  insurance  without  tlie  written  tm- 
smt  of  the  insura:  indwsed  npoo  it,  it  sbodi 
become  void,  and  also  cMitained  this  eoaS- 
tlon:  "The  use  oC  goteral  terms,  or  ssr- 
thing  less  than  a  distinct  spedfic  agnecKc: 
clearly  expressed  and  Indorsed  upon  liii 
policy,  shall  not  be  constraed  a»  a  wairer 
any  printed  or  written  condition  or  resttx- 
tioa."  In  the  case  at  bar  the  provWoo  li 
that  "nelthw  the  agent  who  issned  the  pe£- 
cy,  nor  any  other  person  except  its  aeavOij 
In  the  city  of  Chicago,  has  anthtwltj 
waive,  modify,  or  strike  from  the  pc£ej 
any  of  Its  terras  and  conditions.'*  I  an  oT 
opinion  that  the  language  nsed  in  the  oat 
cited  is,  80  far  as  it  affects  the  questjoa  ^ 
der  consId«fttlon,  viz.  the  neceBsity  of  v±- 
ten  consent  to  additional  Insurance,  stroo;:ff 
than  in  the  policy  here  sued  on,  because  lis 
condition,  literally  taken,  provided  that  m 
one  could  waive  It,  while  here  it  proriVi 
that  no  one  except  the  secretary  could  isilrt 
It  Gladding  t.  Association,  66  Oal.  6,  4  Pac 
764.  The  rule  of  law  with  reference  t» 
matter  Is  so  clearly  stated  In  the  case  ps 
dted  from  8  Lea  that  I  quote  from  the 
lon  at  pages  522,  523,  and  524;  **  *Wbat  ics 
or  dedaratlons,'  say  the  learned  edltns  c< 
the  American  Leading  Cases,  'will  operate  u 
waiver  of  the  warranties  or  cwditions  wt-i 
play  a  large  and  Importzint  part  In  iDofi 
modem  poUdea  of  Insurance  on  life  it 
against  Are,.  Is  a  question  about  which  ^ 
authorities  differ  too  much  to  be  easlj  re- 
duced to  order  and  method;  for  whUe  tte 
courts  have  been  desirous,  on  the  one  baai. 
to  carry  out  the  general  purpose  of  the  cos- 
tract  as  one  of  Indemnity,  they  have  hea 
fettered  on  the  other  by  stipulations  iam- 
duced  as  safeguards  against  fraud  or  m>^ 
practice,  and  the  conflict  has  ariaeo  t» 
tween  the  general  design  and  the  inccngro- 
Ity  or  unfitness  of  the  means  emplojeA,  whkt 
has  at  all  periods  formed  one  of  the  di5 
cultles  of  the  law.'  2  Amer.  Lead.  Cas.  i5U 
Ed.)  911.  The  struggle  on  the  part  <rf  i<f 
courts  has  been  to  protect  the  innocent  p  ■ 
cy  bolder  from  the  literal  operation  of  coul: 


Digitized  by  VjOO^ 


Wyo.) 


EAHN  V.  TBADEBS*  IKS.  00. 


ion 


ttom  designed  fW  cme  purpose  and  used  for 
anotber.  ISach  new  dedsion  has  been  met  by 
a  new  oondition,  and  the  strngs^e  is  recom- 
menced. Perhaps  It  would  have  been  better 
to  hare  left  the  parties  to  make  their  own 
contracts  In  this  aa  In  other  cases,  eubjoct  to 
tbe  cwdbuuy  mlea  of  Interpretation.  *  •  • 
Oar  du^  la,  faoweror,  to  administer  the  law 
am  we  flat  it  *  *  *  It  was  at  first  held 
by  the  cotirta,  yfbea  these  reqnlremeuta  were 
inaoted  in  prides,  to  be  e^ntlal  that  theae 
reqnirements  should  be  literally  complied 
with,  and  that  onythlng  short  of  the  prescrib- 
ed formalities  would  work  a  forfeiture.  But 
tbe  wels^t  authority  Is,  now,  that  If  notlcn 
be  dnly  giren  to  the  company  or  11»  agent  of 
tbe  additional  Insurance  or  increased  risk, 
aAd  no  objection  Is  made,  fiie  company  will 
be  estt^n^ed  to  insist  upon  a  forfeiture  of  the 
policy  because  their  consent  was  not  in- 
dorsed, as  literally  required  by  the  stlpnla- 
ti<m.  The  authorities  pro  and  oon  are  collat- 
ed hi  May,  Ins.  §(  369.  370;  2  Amer.  Lead. 
XSam.  p.  911;  Wood,  Ins.  if  406,  497." 

In  Carmgl  t.  Insurance  Go.,  40  Ga.  140, 
McCay,  3^  In  dellrerlng  the  opinion  of  tbe 
conrt,  uses  this  language:  "So,  too,  after 
tbe  policy  has  Issued,  the  assured  desires 
additional  insnrance.  He  Informs  the  agent 
of  It,  he  approves  and  consents,  and  the  In- 
sured, thinking  all  right,  takes  new  risks, 
pays  out  bis  money,  and  at  the  very  time  he 
feels  that  he  has  made  tdmsctf  doubly  safe, 
he  has  only  done  that  which  makes  his 
policy  Told.  This  Is  an  everyday  occurrence, 
and  arises  from  the  Introduction  of  this  new 
clause,  only  lately  thought  of,  In  Insurance 
ptdldes.  We  have  given  this  matter  great 
ctmsideratlon,  and  have  come  to  the  con(^ 
alon  that,  if  the  agent  be.  In  fact,  Informed, 
and  do,  in  tact,  consent,  and  the  Insured,  re- 
lying on  that  consent,  do,  in  good  faith,  pay 
out  hto  money,  it  does  not  make  the  policy 
Told.  •  •  ♦  Consent  to  a  prior  or  subse- 
qnent  Insuranoe,  is  within  the  scope  of  the 
agent's  authority,  as  the  everyday  practice  of 
the  country  proves;  and  If  an  agent  does, 
In  fact,  so  d<Hisent,  and  the  Insured,  In  good 
faith,  acta  upon  It,  we  think  it  Is  fraud  upon 
the  luaured  for  the  company  to  set  up  that 
they  had  stipulated  this  consent  to  be  in  wrlt- 
tag.  *  *  •  The  only  object  of  this  clause, 
at  leavt  the  only  legitimate  object,  la  to 
guard  agaliwt  the  ov^lnsuraiice  of  the  prop- 
ttty,  and  the  consequent  temptation  to 
Crimea.  But  when  it  afflrmatlvely  appears 
that  the  ccmsent  was  given,  and  that  tbe  In- 
aored  has  acted  upon  it,  we  think  It  would 
but  be  the  perpetration  of  a  fraud  to  permit 
tbe  company  to  take  advantage  of  Its  own 
wrong,  and  escape  liability,  becaiue  its 
agent  has  failed  to  do  hla  duty  to  the  In- 
sured." In  the  case  of  Weed  v.  Inaru^nce 
Co.,  116  N.  T.  106,  22  N.  B.  229,  a  case  cited 
by  the  defraidant  in  error,  It  Is  stated  in  the 
opinion  ot  the  court,  at  page  117,  116  N.  Y., 
and  page  283,  22  N.  B.:  "Notwithstanding 
the  pnrialnam  of  the  pollcjr  *thst  anything 


less  than  a  dlatinet,  specific  agreement,  dearly- 
expressed  and  Indorsed  on  the  p<^cy,  should 
not  be  considered  as  a  walvCT  of  any  printed 
or  written  condition  or  restriction  therein,' 
the  court  recognize  and  affirm  the  law,  as  set- 
tled In  this  state,  that  such  condition  can  be 
dispensed  with  by  the  company  or  tts  -ffenrand 
agents  by  oral  consent  as  well  as  by  wilt- 
ing." In  Insnrance  Oo.  v.  Crane,  16  Md.  260, 
which  was  a  case  in  equity  brought  for  the- 
purpose  <^  reforming  the  Instrument  and  re- 
covery thereon.  It  Is  said,  at  page  205,  in  tbe- 
optnlon  of  the  court:  "Whatever  effect  the- 
want  of  Bucji  an  indorsement  may  have  at 
law  In  an  action  on  the  policy,  we  think  It 
cannot  be  urged  In  a  court  of  equity  In  a. 
case  othowise  free  f^m  objection.  fHie 
Judge  below  has  correctly  stated  the  law 
on  the  anbject  The  Indorsement  could  have 
been  made  only  by  the  company.  If  It  be 
omitted,  who  la  to  tdame?  Certainly  not  the 
assured.  These  poUdes  contain  many  stlpu- 
latlona— some  of  them  operating  as  condltlcms- 
precedent— for  the  benefit  of  the  company, 
and  few  for  that  of  the  assured.  It  Is  too  com- 
mon tar  appllcatioQ  to  be  met,  and  adjust- 
ment refused,  on  firlvolous  and  unjust  pre- 
tenses, In  order  to  deftot  fair  claims,  on  con- 
tracts of  which  good  faith  la  the  very  essence; 
and  we  think  It  would  promote  the  Interest 
of  Insurance  companies,  and  tend  to  a  hlj^ber 
state  of  morals  In  business  transactions,  If 
they  would  exhibit  more  readiness  to  settle 
demands  upon  them  than,  as  we  discover 
from  Ibe  numerous  repcarted  cases  on  the 
subject,  appears  to  be  usual  with  them.** 
And  then,  calling  attention  to  tibe  tact  that  it 
was  the  president  of  the  company  who  ne- 
gotiated the  policy,  the  oirinlon  proceeds: 
such  a  case  we  are  called  upon  to  say  that 
the  party  is  without  remedy.  On  the  con- 
trary, we  think  it  would  be  a  reproach  to  the 
jurlspmdmce  of  the  state  If  this  company^ 
were  discharged  from  thdr  contract  on  any 
such  ground."  In  the  case  just  dted,  tbe 
defect  complained  of  was  that  insurance  ex- 
isting at  the  time  the  policy  sued  on  was- 
Issued  waa  not  noted  upon  that  pc^lcy,  al- 
though assured  had  given  the  agent  who  ne- 
gotiated the  subsequent  insurance  notice  ot  It. 
I  am  aware  that  many  courts  have  drawn  a 
distinction  In  this  respect  between  prior  and 
subsequent  Insurance;  but  I  am  unable  to 
perceive  any  substantial  reason  for  the  dis- 
tinction. If  the  doctrine  Is  entirely  true  that 
the  assured  Is  bound  to  know  the  conditions 
of  bis  policy,  and  to  that  I  shall  hereinafter 
refer,  It  would  seem  that  after  receiving  the 
poli<7  It  would  be  his  duty  to  examine  It 
within  a  reasonable  time,  and  in  such  case 
he  would  observe  that  the  clause  related  te 
prior  as  well  as  to  subsequent  Insurance,  and, 
if  the  prior  Insurance  was  not  noted  upon  It, 
he  should  take  it  back  to  the  company,  and 
have  the  correction  made.  In  Peck  v.  In- 
surance Co.,  22  Conn.  570,  the  assured  ob- 
tained additional  Insurance.  The  charter  of 
the  defoidant  company  provided  that  In  sucb 
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cam  the  policy  staoold  be  void,  unless  consent 
to  each  additional  Insurance  should  be  given 
4^  the  board  4^  dlrectcH^  of  the  defendant 
company,  and  signified  by  an  Indorsement  on 
the  back  of  the  policy  by  the  secretary  of  the 
ccHnpony.  and  by  him  subscribed,  In  pursu- 
ance of  an  order  to  that  effect  given  and 
passed  by  said  board  of  directors.  Consent 
was  given  and  indorsed  by  a  local  agent  of 
the  company.  Evidence  was  Introduced  tend- 
ing to  show  that  by  the  usage  and  practice 
-of  the  defendant  the  agent  was  authorized  to 
grant  such  license  on  all  polidea  issued  by 
him.  The  court  held  that  under  such  drcum- 
«tances  the  policy  did  not  become  void.  They 
^ve  as  their  re.isou  that  under  the  circum- 
atances  the  local  agent  might  be  deemed  the 
secretary  of  the  company  for  the  purpose  of 
making  such  indorsement  A  better  reason* 
In  my  Judgment,  would  have  been  that  under 
the  circumstances  the  company  was  estopped 
to  set  up  such  defense.  In  Pelklngton  v. 
Insurance  Co.,  55  Mo.  176,  the  court  say: 
"The  court,  by  Ite  ruling  In  striking  out  the 
replication,  virtually  decided  that  it  was  ab- 
solutely necessary  to  obtain  the  written  In- 
-dorsement  of  the  company's  consult  to  the 
additional  insurance  befcn^  any  recovery 
could  be  had.  There  are  cases  which  un- 
■doobtedly  sustain  this  proposition,  but  the 
tendency  of  the  modern  decisi(His  is  to  relax 
and  modify  this  stringent  doctrine.  It  Is  em- 
phatically averred  that  the  agent  was  duly 
notified  of  the  subsequent  Insurance,  and  as- 
sented to  the  same.  Notice  to  the  agent  was 
notice  to  the  principal,  and  the  company  was 
bound  \xy  that  notice.  When  the  assured  has 
notified  a  company  that  he  has  procured  ad- 
ditional Insurance,  It  Is  the  duty  of  the  com- 
pany, If  it  does  not  Intend  to  be  further 
bound  or  to  continue  the  risk,  to  express  Its 
Assent,  and  not  allow  the  party  to  repose  in 
fancied  security,  to  be  victimized  In  case  of 
loss.  It  is  unconscientious  to  retain  the  pre- 
mium, and  affirm  the  validity  of  the  contract, 
while  no  risk  is  imminent,  but,  the  very  mo- 
ment that  a  loss  occurs,  to  then  repudiate  all 
liability,  and  claim  a  forfeiture.  If  the  in- 
dOTBement  Is  not  made  upon  notice  duly 
given,  a  waiver  will  be  presumed.  In  the  ab- 
sence of  any  dissent  If  a  party,  by  his 
alienee,  directly  leads  another  to  act  to  his  In- 
Jury,  be  wHl  not  be  permitted,  after  the  in- 
jury has  happened,  to  then  allege  anythiag  to 
the  contrary,  for  he  who  will  not  speak  when 
iie  should,  wUl  not  be  allowed  to  speak  when 
be  would."  The  following  authorities  which 
we  have  examined  seem  to  be  In  accord  with 
those  from  which  we  have  so  fully  quoted: 
Richmond  v.  Insurance  Co.,  79  N.  Y.  230; 
Paraum  v.  Insurance  Co.,  83  Cal.  246,  23  Pac. 
■869;  Viele  v.  Insurance  Ca,  26  Iowa.  9;  Mor- 
rison V.  Insurance  Co..  69  Tex.  353,  6  S.  W. 
«05;  Horwltz  v.  Insurance  Co.,  40  Mo.  557; 
Hayward  v.  Insurance  Co.,  52  Mo.  181; 
Thompson  v.  Insurance  Co.,  Id.  473;  Insur- 
jince  Co.  v.  Scliottler,  38  HI.  168;  Russell  v. 
Insurance  Co.,  55  Mo.  685;  Insurance  Co.  t. 


Toung,  58  Ala.  476;  lumranoe  Oo.  t.  Buik 
33  Mich.  153;  Pierce  T.  Insuranoe  Oo.,  SO  % 
H.  207;  Gans  v.  lusurance  G<K.  43  WIi.  Ul: 
Insurance  Co.  v.  I^ons,  38  Tex.  253;  2  Wood. 
Ins.  S9  382-395. 

The  fact  that  the  policy  here  conttim 
the  provision  that  neither  tlie  affent  nor  tsj 
other  person  except  the  defendants  mo* 
tary  has  the  antb<»1t7  to  waiTC^  modlfr,  ■ 
strike  from  the  policy  any  of  Its  tam 
and  conditions  does  not,  with  reqtect  to  ibt 
matter  under  discussion,  add  mncb,  if  uj. 
force  to  the  provision  set  forth  in  the  eute 
portion  of  the  policy,  to  the  effect  ttat. 
if  the  assured  should  procure  additkeal  h- 
snrance  without  the  written  consoit  of  de- 
fendant Indorsed  upon  the  poUf7,  It  <ik 
policy)  should  become  and  be  abscdntetr 
null  and  void.  This  latter  providoii  is  is 
effect  but  a  provision  that  tlie  persm  itt» 
has  the  power  to  give  the  consent  to  addi- 
tional Insurance  must  erldeaoe  it  In  writing 
The  cases  we  have  already  dted  show  Out 
consent  not  indorsed  in  writing  on  the  pot 
Icy,  when  established,  will  bind  tbe  oompu? 
as  effectually  and  as  fully  as  would  ilv 
written  consent,  whrai  acted  and  idled 
on  by  tbe  assured.  The  ground  upon  ntit^ 
the  company  is  held  liable  under  polida 
like  the  one  before  as,  for  tbe  acts  of  ia 
agent  In  the  exatiaa  of  a  lawful  pomr. 
but  not  in  the  manner  provided  by  tbe  p:)- 
1(7,  Is  that  the  agent  represents  tbe  cod- 
pany,  and  notice  to  him  Is  notice  to  ite 
company,  and  through  him  the  companj  bu 
knowledge  of  every  fact  relating  to  tbe  mu- 
ter of  which  the  agent  has  knowledge;  aoL 
In  failing  to  repudiate  the  acta  of  ttx  agat 
the  company  will  be  fadd  to  hare  xxti&A 
them,  or  at  least,  having  failed  to  ipetk 
when  it  should,  It  will  not  be  permitted 
speak  when  It  would.  It  is  not  only  bj  force 
of  the  fact  that  the  agent  consented  to  tte 
additional  insurance  that  tbe  company  h 
held  bound,  but  as  the  law  imputes  tte 
knowledge  of  the  agent  to  tbe  prindjaL 
It  must  be  held  to  have  ratified  tbe  cowan 
given  by  him.  though  not  In  tbe  maooff 
specified  by  the  policy.  As  said  by  the  » 
preme  court  of  Michigan  in  a  nimiiar  aae: 
"The  condition,  literally  applied,  would  ^ 
vent  any  unindorsed  consent  laj  tbe  a»- 
pauy  Itself,  by  instruction  of  its  board  v 
by  act  of  its  o&cnb,  as  effectually  u  hi 
any  one  else;  and  the  case  seems  to  settle 
down  to  the  simple  question  whether  a  pe^ 
son  who  has  agreed  that  be  will  only  coa- 
tract  by  writing  in  a  certain  way  pntiaSet 
himself  from  making  a  parol  bargain  ts 
change  It  Tbe  answer  Is  ouudfest  A  vrit- 
ten  bargain  Is  of  no  higher  legal  dcgne 
than  a  parc^  one.  Either  may  vary  or  dis- 
charge the  other,  and  there  can  t>e  no  more 
force  In  an  agreement  In  writing  not  to  agree 
by  parol,  than  In  a  parol  agreement  not  0 
agree  in  writing.  Bv^j  such  agreement  ii 
ended  by  the  new  one  which  contradicts  it" 
Uumrance  Co.  t.  Barle,  88  HkdL  US;  is- 
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There  Is  another  matter  la  tbls  connec- 
311,  to  which  I  will  briefly  allude:  In  my 
linlon,  It  la  not  competent  for  the  dcfend- 
it  company  to  ao  tie  Its  own  hands  and  those 
'  Its  general  agents  as  Is  attempted  by  the 
strlctlve  danse  in  this  policy.  The  clause 

broad  enoogh  to  indlTide  not  only  every 
Beer  and  agent  of  the  company,  excepting 
ily  Its  secretary,  but  eren  the  company  it- 
■If.  In  my  opinlcm,  sncb  attempted  restrlc- 
ons  are  ineffectual;  and  ongtat  not  to  be, 
3d  will  not  be,  uphdd.  The  anthorltles  al- 
rady  cited  and  qnoted  from.  In  effect,  uphold 
lis  Tlew  of  the  matter.  The  following  au- 
loritles  state  the  proposition  broadly; 
:eiiter  v.  Insurance  Ga,  74  Wis.  SB.  42  N. 
7.  208;  Insurance  Ca  t.  Oray,  43  Kiin.  496, 
3  Paa  6S7;  Lamberton  t.  Insurance  Oo., 
9  Minn.  129,  39  N.  W.  76;  WUleuts  t.  la- 
nrance  Co.,  81  Ind.  800;  Ctans  r.  Insurance 
!o.,  48  Wis.  106;  Insurance  Go.  r.  OaUatin, 
B  Wis.  37,  3  N.  W.  772;  Insurance  Co.  t. 
fimger.  (Kan.)  30  Fac.  1^  Upon  the  argn- 
lent  and  In  ttieiT  briefs,  counsel  for  de- 
endant  in  error  called  our  attention  to  many 
uthorltles  nnmlstakably  and  emphatically 
loldii^  that  tmd^  the  trams  of  a  policy 
Ike  the  one  In  suit,  unless  the  consent  to 
.ddltlonal  insurance  Is  indwsed  upon  the 
tolicy,  it  becomes  TOld.  It  would  be  use- 
ess  to  attempt  to  reamdle  tiiese  cases  wltii 
be  cases  hereinbefore  dted;  the  conflict  be- 
ween  them  is  Irreconcilable.  In  fact,  it  Is 
ly  no  means  easy  to  reconcile  all  the  cases 
rt  the  same  state.  In  many  It  would  seem 
hat  the  courts.  In  order  to  preserve  con- 
listency,  have,  fi*om  the  fiicts,  drawn  dls- 
Inctlons  more  fanciful  than  substantlaL  It 
rronld  serve  no  useful  purpose  to  herein  re- 
Flew  all  the  cases  <dted  to  us  by  defimdant 
n  error.  The  review  of  a  tew  will  answer 
>iir  purpose. 

In  the  case  of  Cleaver  v.  Insurance  Co., 
35  Mtch.  fi2T,  82  N.  W.  680,  the  policy  sub- 
■tftntlolly  contained  the  conditions  of  the 
policy  before  us,  with  respect  to  additional 
Insurance.  Such  Insurance  was  obtained 
through  the  assistance  of  the  company's 
agent,  but  was  not  Indoraed  upon  the  ptdlcy, 
and  no  notice  was  given  by  the  agent  to 
the  company.  It  was  held  that  plaintiff 
could  not  recover,  and  a  judgment  in  his 
favOT  was  reversed,  and  the  cause  remanded. 
This  case  may  perhaps  be  distinguishable 
from  the  case  before  us,  by  reason  of  the 
fact  that  then  the  evidence  showed  that 
the  agent  had  no  authority  to  consent  to  ad- 
ditional Insurance,  while  here  I  b^ve  no 
doubt  ot  such  auttiorlty  on  the  part  of  the 
agent  The  case  was  remanded,  and  on  the 
second  trial  the  court  directed  the  Jury  to 
find  a  Ttt-dict  fiff  defondant;  and,  from  the 
Judgment  tar  defendant  idaintlfl  on  this 
occasltm  appealed,  and  the  judgment  was 
revened.  71  Bllcb.  414,  8»  N.  W.  671.  The 

tJMp.110.14— 6B 


day  or  so  afterwards  it  was  notified  of  the 
additional  Insurance;  that  thereafter  it  sent 
an  adjuster  to  the  place  of  fire  to  adjust  and 
settle  the  loss;  that,  In  endeavoring  to  ad- 
just the  loss,  the  plaintiff,  at  the  reauest 
of  the  adjuster,  spent  two  days*  ot  his  own 
time  and  the  services  of  another  man,  and, 
say  the  court:  "This  Information,  time,  and 
labor  asked  by  the  company,  and  furnished 
by  the  plaintiff,  was  wholly  unnecessary  un- 
der the  defense  made  In  tUs  sidt**  Taking^ 
the  whole  case,  both  in  65  and  71,  Mich.,, 
and  32  and  39  N.  W.,  I  regard  it  as  au- 
thority fax  the  plaintiff  here,  because  in  this- 
case  tb.e  plaintiff  after  handing  the  two- 
poUdes  ta  the  adjuster,  gave  two  or  more- 
days  of  his  time  to  the  adjuster  In  en- 
deavoring to  furnish  him  proper  information,, 
etc.;  but,  notwithstanding  this,  my  Judgment 
is  that  the  case  dted,  whoi  flrst  before  the 
court,  should  have  been  affirmed  upon  the 
ground  of  notice  to  defendant  through  Its 
agent,  and  no  dissent,  the  company  thenhy 
being  estopped.  Anotber  strong  case  cited 
defendant  In  error  is  Walsh  v.  Insurance 
Co.,  73  N.  Y.  5.  In  that  case  the  condition 
was  "that  no  officer,  agent,  or  rejffesenta- 
tive  of  the  company  shall  be  held  to  have 
waived  any  of  the  terms  and  conditions  of 
the  poUc7  unless  such  wsjver  shall  be  In- 
dorsed hereon  hi  wrtttng;"  and  the  court 
held  the  condition  binding,  and  that  It  pre* 
scribed  the  only  wi^  in  wbjdi  the  agent 
could  manifest  bis  consent.  It  was  also 
held  that  the  plaintiff  was  presumed  to  have 
known  the  condltlona  of  the  policy,  and  was 
bound  Isy  them.  If  it  be  true  that  a  policy 
header  is  bound  by  all  the  conations  of  his 
policy,  and  Is  presumed  to  know  what  th'ey 
are,— that  is,  to  understand  them,— It  seems 
to  me  that.  If  tbls  Idea  is  to  be  pushed  to 
Its  limit,  h^  (the  policy  h(dder,)  who  Is  gen- 
erally a  layman,  is  charged  with  a  rather 
heavy  responsibility,  In  view  of  the  fact 
that  there  Is  such  a  wide  divragence  of 
opinion  among  lawyera  and  judges  as  to 
the  meaning  and  effect  of  these  conditions, 
as  the  history  of  the  case  just  cited  abun- 
dantly proves.  In  tbat  case  the  trial  court 
held  tiiat  the  agent  could  only  consent  by 
Indmement  In  writing,  and  d^endant  had 
judgment  On  appeal  to  the  general  term  of 
supreme  court,  fourth  department,  before  a 
fun  bench  of  three  Justices,  It  was  unani- 
mously held  Just  thci  contrary,  (9  Hun,  ^0 
and  then,  on  appeal  to  the  court  of  appeals, 
four  Judges  held  that  the  trial  court  wsb. 
right  In  !ts  understanding  of  the  condition^ 
and  the  supreme  court  wrong,  and  three- 
judges  held  that  the  supreme  court  was: 
right,  and  the  trial  court  wrong.  In  this  case- 
It  was  admitted,  both  In  the  supreme  court 
and  in  the  court  of  appeals,  that  tiie  agent 
who  gave  consent  but  did  not  Indorae.  was 
a  general  agent  of  the  eon^any.  Yet  th* 
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same  court  of  appeals.  In  Weed  t.  Insurance 
Cc:,  118  N.  Y..  at  page  117,  22  N.  E.  229,  say: 
"Notwithstanding  the  provisions  of  the  policy 
that  anything  less  than  a  distinct,  specific 
agreement,  clearly  expressed,  and  Indorsed  on 
the  policy,  should  not  he  considered  as  a 
waiver  of  any  printed  or  written  condition 
or  restriction  therein,  the  court  recognize  and 
afflrm  the  law  as  settled  In  this  state  that 
such  condition  can  be  dispensed  with  by  the 
company  or  its  general  agents  by  oral  con- 
sent, as  well  as  by  writing."  The  conditions 
In  both  policies  were  substantially  to  the 
lame  elfect  We  are  also  referred  to  Hanklns 
T.  Insurance  Co.,  70  Wis.  1,  35  N.  W.  34,  and 
tu  Knudson  v.  Insurance  Co.,  75  Wis.  198, 
43  N.  W.  954.  In  the  flrst  case  the  condi- 
tion was  that,  if  the  property  should  be- 
come incumbered  without  the  consent  of  the 
defendant's  secretary  Indorsed  upon  it,  it 
should  become  void;  and  also  this  clause: 
^'It  is  expressly  provided  that  no  ofBcer, 
agent,  or  employe,  or  any  person  or  persons 
except  the  secretary.  In  writing,  can  In  any 
manner  waive  either  of  the  conditions  of  the 
policy,  which  is  made  and  accepted  upon 
the  above  express  conditions."  The  case 
may  be  distinguished  from  the  case  before 
us  from  tbe  fact  that  here  the  agent  Stitzer 
had  tb.e  right  to  consent  to  additional  in- 
surance. As  to  the  condition  above  quoted, 
I  have  only  this  to  say:  That  a  substantial- 
ly similar  condition  was,  In  the  Renter  Case, 
74  Wis.  89,  42  N.  W.  208.  held  to  be  in- 
effectual as  a  restriction  upon  the  general 
officers  and  agents  of  the  company.  In  the 
other  case  in  75  Wis.,  and  43  X..  W.,  there 
was  no  proof  of  loss,  and,  under  the  facts, 
no  waiver.  I  am  not  Inclined  to  think  the 
case  much  In  ];>oint  Of  the  cases  from  Cali- 
fornia cited,  Shuggart  v.  Insurance  Co.. 
55  Cal.  408,  is  not  clearly  In  point,  and 
those  in  66  CaL  6,  4  Pac.  7G4,  (Gladding  v. 
Association,)  and  67  Oal.  021,  8  ^ac.  379, 
(Enon  V.  Insurance  Co.,)  are,  I  think,  clearly 
opposed  to  Farnum  v.  Insurance  Co.,  83  Cal. 
246,  23  Pac.  869.  On  the  whole,  I  am  of 
opinion  that  this  matter  did  not  constitute 
a  defense  to  the  action,  and  that  the  court 
should  have  so  instructed  the  jury;  and  that 
the  2d,  3d,  5th,  and  7th  grounds  of  defend- 
ant's motion  for  a  new  trial  afford  no  suffi- 
cient reason  for  vacating  the  verdict  and 
granting  a  new  trial.  The  Instruction  that 
"the  defendant  must  show  by  a  preponder- 
ance of  the  evidence  that  It  has  not  waived 
Its  right"  with  respect  to  the  additional 
insurance  was  erroneous,  but,  In  our  view 
of  the  case,  not  prejudicial,  because  the 
matter  should  not  have  been  submitted  to 
the  Jury  at  all. 

3.  Tbe  fourth  and  sixth  grounds  of  defend- 
ant's motion  for  a  new  trial  were  based  upon 
the  clause  In  the  policy  requiring  proofs  of 
loss  to  be  furnished  by  assured.  The  clause 
Is  fully  stated  in  the  statement  of  facts  here- 
to appended.  The  fiicts  dearly  established 
with  reference  to  ttila  matter  are  as  follows: 


On  the  day  of  the  fire,  tbe  agent  of  tbr  r . 
pany,  being  Informed  of  tbe  fire  bf  pk::' 
by  letter,  notified  the  defendant,  botb  ii  '1 
cago  and  Denver,  of  the  loss.   WItliiait; ; 
days  thereafter,  the  defendant  tBA  u  t ' 
luster,  Mr.  Norton,  to  Cheyenne,  to  ims-- 
gate  the  loss,  and  with  power  to  adjftc  :l 
settle  it    This  most  be  deemed  a  saS/x. 
compliance  with  the  requirement  of 
dlate  notice  of  loss.    Any  notice  thii  ^  - 
duces  such  a  result  is  sufficient  wltboot  t^: : 
ence  to  its  form.    Insurance  Co.  v.  McDc*-. 
50  in.,  at  page  129.    Thereafta-  the  adJaK 
arrived,  and  was  engaged  for  two,  and  ^. 
haps  three,  days  in  Investigating  tbe  li^ 
and  endeavoring  to  adjust  it  with  Ok  pl^ 
tiff.    Being  called  away,  he  notifled  pliU: 
of  his  Intended  departure  wltboat  coo;-!/' 
Ing  tbe  adjustment,  and,  Just  befcHc 
plaintjflF  stated  to  him,  (quoting  from  ibe.- 
ord:)    *'  llr.  Norton,  I  don't  know  ann^ 
about  a  fire;  never  had  any  experience  al 
It    I  want  you  to  tell  me  what  I  lure  w  t 
Mr.  Balrd  said  I  have  to  have  some  p:;-' 
and  I  don't  know  what  to  do.'   He  [ibt  b 
juster]  said:  'You  don't  need  anythlnc  it 
don't  need  any  papers.    I  have  all  tlie  u 
pany  need  In  this  book.    Thafs  aH  Art 
want    Ton  don't  need  to  make  oat  i3f ;  - 
pers  at  alL'    He  left;  promised  to  come  ki 
again;  he  did  not  come."    There  is  no  i/-^' 
whatever,  in  my  mind,  that  anda  th» 
facts  It  must  be  held  that  tbe  entire  prorXc 
of  the  policy  with  respect  to  proofs  of  l» 
and  magistrate's  certificate  was  wilTel  1 
can  conceive  of  no  acts  or  dedaraOou 
tbe  company  or  Its  agenta  which  would  m 
completely  constitute  a  waiver  than  thw 
It  will  not  do  to  say  tiiat  the  plaintiff  tti 
not  the  right  to  rely  upon  this  parol 
on  the  part  of  the  adjusting  agent  beast 
the  trolley  expressly  denied  bis  anttur? 
thereto.    He  was  fully  authorized  ami  ^~ 
powered  to  "adjust  and  settle  the  lossf 
this  general  authority  was  wholly  and  ^ 
ly  Inconsistent  with  the  restrictloa.  ad  ^ 
surance  company,  and  especially  a  fcrcp  | 
insurance  company.  In  negotiatlag  Insowitt 
and  adjusting  and  settling  losses,  mot  iff 
through  its  agents.  If  It  acts  at  aO.  Toti! 
that  in  such  negotiations  between  sndi  ^ 
eral  agents,  or  agents  possessing  andt  gox^' 
al  anthori^,  and  tbe  assured,  tbe  ^ 
bound,  but  the  company  is  not,  becai^<^ 
having  Incapacitated  itself  and  tb«n  b;  ^ 
restrictions.  Is  In  effect  to  UM  im^\ 
DO  mutuality  In  such  negotJatloos,  uid  'i^ 
tJie  only  powK"  given  to  such  jenmlwB^ 
Is  to  obtain  the  premiums,  and  tbcn 
the  enforcement  of  the  policies  opiV 
they  were  paid.   Renler  t.  Jjuotuk  *■ 
74  Wis.  99.  42  N.  W  208;  Inaoraoce  OM 
Shryer,  85  Ind.  862;  Insurance  Co.  i.  w 
ches,  56  Tex.  571;  Ugon's  Adm'n  »■  ^ 
ance  Co..  87  Tenn.  341, 10  S.  W.  768.  Botw 
is  not  alL   After  the  adjuster  left.  ttsJP 
promising  to  return  and  complete  the  insra 
he  did  not  do  so;  avd  foi  foor  vts^  ^ 
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iS,  tmt  reeelTed  no  satlsfftctory  resiMQse. 
L  tbe  7th  day  of  Febnury,  1881«  he  (the 
ilntiff)  forwarded  to  the  company,  at  the 
y  of  Chicago,  an  affidavit  and  schednto  at 
e  property  destroyed,  which  was  accom- 
nled  by  a  letter  from  plalntUTs  attwney. 
lis  was  duly  received  by  the  com[Muy,  and 
ferred  to  Its  general  agents  at  Denver, 
(1  they^  on  February  2Sth,  acknowledged 
celpt  to  plaintiff.  The  substance  of  this 
adavlt,  and  tbe  letter  of  plaintiff's  attor- 
y,  and  the  general  agents'  letter  are  here- 
before  set  frath,  and  need  not  be  here  re- 
nted. Subsequent  to  the  ag^ts'  letter  of 
?bniary  28th,  nothing  farther  was  done 
Ltll  thlB  suit  was  commenced,  April  16, 
01.  Under  these  facta  it  Is  claimed,  on 
e  one  band,  that  the  affidavit  and  Bcbednle 
ere  at  least  attempted  proofs  of  loss,  and, 
asmuch  as  the  defendant  did  not  spedfical- 
polnt  out  the  defects  therein.  It  is  e»- 
pped  to  raise  the  objections.  On  the  other 
ind,  it  is  contended  that,  since  the  afflda- 
t  and  schedule  did  not  comply  with  the 
rma  of  the  policy  requiring  proofs  of  loss, 
lerefore  the  defendant  rightly  treated  them 
t  notice  of  loss,  and  as  there  was  no  fur- 
ler  correspondence  between  the  parties,  and 
alntUf  did  not  at  any  time  attempt  to  cor- 
set defendant  In  Its  belief  and  statement 
kat  they  were  intended  as  notice  of  ■  loss, 
iaintiff  thereby  acquiesced  in  what  was 
»ne  by  defendant;  and  that  It  would  be 
oreasonable  to  allow  him  now  to  assert  that 
e  sent  defective  proofs,  and  that,  because 
Bfendant  did  not  spedflcally  object  thereto, 
te  defects  were  waived.  If  there  was  any- 
ilng  In  the  facts  of  this  case,  ov  anything 
I  tbe  affidavit  of  plaintiff  and  schedule  of 
roperty  attached  thereto,  or  In  the  accom- 
anylng  letter  of  plaintiff's  attorney,  by 
'hlch  any  reastmable  man  would  be  Justified 
i  the  fair  belief  that  they  were  sent  in 
>mpllnnce  with  the  provisions  of  the  policy 
lat  "persons  sustaining  loss  or  damage  by 
re  shall  forthwith  give  notice  thereof  to 
lis  company  in  writing,"  there  might  be 
}me  foundation  for  defendant's  contention. 
lUt  there  is  no  such  fact  to  be  found  in  tbe 
utlre  record.  On  the  contrary,  the  facts 
iad  to  the  conclusion  that  they  were  In- 
>nded  as  proofs  of  loss,  and  nothing  less, 
nd  I  am  wholly  unable  to  understand  how 
ny  fairly  Intelligent  man  could  have  ar- 
Ived  at  any  other  conclusion.  These  iden- 
ical  agents  who  wrote  the  letter  stating  that 
bey  "presumed"  the  affidavit,  eta,  were  sent 
8  notice  of  loss,  had  six  weeks  prior  there- 
0,  upon  being  notified  of  the  flre  by  Mr. 
ititzer,  sent  an  adjuster  from  Denver  to 
Iheyenne  to  adjust  and  aetUe  the  loss. 
V^hy,  under  such  circumstances,  should  they 
naglne  for  a  moment  that  plaintiff  desired 
0  give  further  notice  of  the  flre?   What  Is 


attached  to  which  was  a  schedule  setting 
forth  tbe  description  and  the  cost  price  of 
over  200  Items  of  property,  was  lnt«ided 
^mply  to  be  a  notice  of  the  fact  that  a  flre 
had  occurred,  and  destroyed  the  Insured 
property?  A  notiflcation  in  IS  or  20  words, 
not  8 worn  t(^  would  have  been  ample  to 
fully  comply  with  the  requirement  of  the 
policy  in  this  respect  I  am  not  much  im- 
pressed with  defendant's  claims  on  this  prop- 
osition. On  tbe  contrary,  It  seems  to  me 
that  the  plaintiff  may  have  very  properly, 
on  receipt  of  the  letter  from  these  general 
agents,  come  to  the  conclusion  that  defend- 
ant did  not  Intend  to  deal  fairly  with  him 
In  the  settlement  of  this  matter,  and  that 
he  would  only  recover  the  amount  of  his 
loss  at  the  end  of  a  lawsuit  Defendant  has 
not  in  this  case  treated  Bald  affidavit  and 
schedule  as  simply  notice  of  loss.  In  its 
third  defense  It  charges  plaintiff  with  false 
Bwearlns,  and  that  such  false  swearing  was 
done  through  this  affidavit  by  plaintiff 
"knowingly  and  willfully,  and  for  the  pur- 
pose of  misleading  and  decdvlng  this  de- 
fendant In  relation  to  the  amount  of  loss 
by  him  sustained,  •  •  *  and  that  the  said 
plaintiff,  for  the  purpose  of  carrying  out  said 
fraud  BO  by  blm  attempted  to  be  perpetrated, 
furnished  this  defendant  the  said  false  affi- 
davits and  oaths  by  him  made  as  aforesaid." 
If  they  were  Intended,  and  are  to  be  regard- 
ed, as  simply  notice  of  loss,  and  not  as  prooCs 
of  loss,  how  could  the  fraud  charged  be  pred- 
icated upon  them?  It  seems  to  me  that  de- 
fendant. In  this  defense,  practically  admits 
that  they  were  Intended  to  be  proofii  of  toss 
upon  which  it  was  expected  defendant  would 
act  In  adjusting  and  settling  the  Iobs.  The 
letter  accompanying  the  proofs  closed  with 
these  words:  "If  yon  wish  any  lyfttrmation 
In  addition  to  what  Is  contained  In  the  In- 
closed, It  will  be  gladly  furnished  you."  No 
response  was  made  to  this,  no  suggestion 
that  additional  Informatira  was  desired,  but 
rather  the  Intimation  that  plaintiff  had  to 
pursue  his  own  course  without  assistance  or 
suggestion  from  the  defendant  Most  abun- 
dant good  faith  Is  the  very  essence  of  these 
contracts  of  Insurance,  and  that  requires  per- 
fect candor  and  openness  on  Uie  part  of  each 
of  the  parties.  Insurance  companies  are  Just 
as  much  bound  as  the  assured  to  endeavor 
heartily  and  strenuously  to  bring  abouf  a 
fair  and  a  Just  and  equitable  settiement  of 
loss  incurred,  for  which  they  have  contracted 
to  indemnify  the  assured,  an^  they  have  no 
sort  of  right  when  such  loss  has  occurred, 
to  stand  aloof,  and  cast  obstacles  in  the  way 
of,  rather  than  assist  In  bringing  about  such 
settiement  It  follows  that  there  was  noth- 
ing in  the  fourth  and  sixth  grounds  of  de- 
fendant's motion  for  a  new  trial  which 
would  hare  Justlfled  the  court  In  sustaining 
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tt  2  May,  Ins.  SS  468,  469B,  474,  475;  In- 
Bxirance  Co.  t.  Hope,  58  111.  78;  Jones  t. 
Insurance  Oo.,  36  N.  J.  Law,  29,  at  page  38. 

The  fourteenth  ground  for  defendant's 
motion  tar  a  new  trial  challenges  as  error 
the  action  of  the  trial  court  In  permitting 
Samuel  Kahn,  a  witness  for  plaintiff,  to  re- 
fresh his  memory  from  the  schedule  of  prop- 
erty destroyed,  furnished  defendant  by 
pUiintlff.  I  think  there  was  no  error  in  this. 
The  witness  was  the  plaintiff's  bookkeeper 
up  to  the  time  of  the  fire.  At  the  fire,  the 
plaintiff's  books  of  account  and  inroices  of 
purchases  were  destroyed.  After  the  fire, 
for  the  purpose  of  enabling  blm  to  make  up 
a  list  of  the  goods  on  hand  at  the  time  of 
tbe  fire,  the  plaintiff  obtained,  from  the  mer- 
chants from  whom  be  had  purchased  goods, 
duplicate  invoices  thaeot,  and  with  these 
iUToices,  and  from  recollection  of  what  was 
on  hand  and  of  the  conditlMi  of  the  stock  of 
goods,  the  plaintiff  and  witness,  wltbln  three 
weeks  of  the  Are,  made  up  this  schedule.  It 
certainly  was  desirable  that  such  a  schedule 
should  have  been  made  up,  as  much  for  the 
benefit  of  defHidant  as  of  plaintiff.  Tbe 
evidence  in  no  mannw  whatever  Impeaches 
Its  integrity,  or  casts  any  suspicion  upon  It 
On  the  contrary,  It  appears  to  have  been 
made  fairly,  and  in  an  honest  desire  to  do 
the  right  thing.  In  what  seems  to  me,  under 
the  circumstances,  the  beet  possible  way. 
Upon  the  trial  the  witness  wa»  examined 
and  re-examined,  and  again  and  again  cross- 
examined,  about  this  matter,  and  the  Jury 
fully  apiHised  of  all  tbe  facts  surrounding 
it  I  am  convinced  the  court  was  dearly 
right  In  permitUng  the  witness,  testifying  a 
year  after  the  schedule  was  made,  to  refer 
to  it,  and  refresh  his  memory  from  It  1 
Greenl.  Bv.  H  436-439.  See  note  to  Insur- 
ance Co.  T.  Weld^  Bo(A  W,  loLWj.  Ed.  U. 
S.  804. 

The  fiftemth  ground  in  the  motion  for  a 
new  trial  alleges  error  on  the  part  of  the 
court  in  permitting  said  witness  to  read  the 
said  schedule  to  the  Jury,  In  response  to  a 
question  as  to  the  amount  of  goods  In  the 
st<xe  at  the  time  of  the  fire.  Fot  the  rea- 
sons lust  stated  in  discussing  the  foOrteenth 
ground  of  said  motl(Mi,  I  perceive  no  error 
in  this. 

The  sixte«ith  gronnd  of  said  motion  chal* 
lenges  as  error  the  ruling  of  the  court  In  per* 
mlttlng  tbe  said  witness  to  «ium»ate  and 
state  tlie  value  of  certain  articles  alleged  to 
have  been  destroyed  by  the  fire  which  wwe 
not  Indnded  In  Qie  plaintiff's  proofs  of  loss. 
There  was  no  erra*  In  this.  The  d^nd- 
ant  [ffomfsed  to  indemnify  tbe  plaintiff  to 
ttke  extrat  of  91,600  tot  loss  npMi  bis  stock 
of  goods,  not  mer^  those  stated  In  the 
proofli  ot  loss,  tnit  HkOM  which  lie  had  in  his 
store  at  the  time  of  the  fire. 

The  sev«iteenth  ground  of  said  motion  al- 
leles ecTor  in  pwrnltUitf  ttie  affidavit  and 
adndole  offered  as  pnoU  at  loss  to  be  read 


to  the  jury.  These  pap^v  were  catMislj  l.. 
competent  evldaice  of  tlte  tacts  tbs>w 
stated,  and  the  conrt  Ysry  pn^iccly  daofb. 
the  Jury  that  they  were  not  to  be  eoa^eK. 
as  evidence  of  the  quantity  and  rahietf  :li 
property  destroyed.  Tliey  were,  boirer* 
competent  evidence  to  sbow  compUance.  < 
attempted  compliance,  witb  the  regnlregg 
of  the  policy  that  proota  of  loss  sboQld  h 
furnished,  and  there  was  no  oror  in  paz: 
ting  them  to  be  read  to  tbe  Jury. 

The  dghteenth  ground  of  said  modoa  i 
legea  «tot  in  permitting  Mr.  Balrd,  t  n- 
ness  for  plaintiff,  to  testify  respecfiof  » 
tain  offers  of  setUem«it  made  by  tbe 
Juster  to  plaintiff.  The  role  with  respent. 
offers  of  ctHnpromise,  as  stated  In  1  Gn&. 
Kv.  9  182,  is  "that  confidential  overtoni<£ 
pacification,  and  any  other  ofF^s  or  propsi' 
tions  between  Utigating  parties,  e^inii; 
stated  to  be  made  wlthfHit  prejudice,  ir  a 
eluded  on  ground  of  public  poUcj.  Aa  «fe 
of  a  sum  by  way  of  compronoise  of  a  cUa 
tacitly  admitted  is  receirable,  unkai  m 
companled  with  a  caution  tbat  ttie  offer  i 
confidential."  Tested  by  this  rule,  there  m 
be  no  question  that  the  evidwce  was  adiE» 
slbl&  The  adjuster  was  not  here  attestp:- 
ing  to  compromise  a  dlspiUed  <daim;  so  ta 
as  can  be  gatha%d  f^om  anything  be  du 
or  said,  the  dalm  was  at  least  tadtty  >^ 
mitted.  The  only  controversy  between  tb 
and  the  assured  was  as  to  the  amonnt  <sl  Ae 
claim,  and  his  offers  of  settlement  <fid 
'  come  within,  or  even  approach,  the  rale  a- 
eluding  offtts  of  compromise.  Besides  &i. 
what  was  said  and  done  by  tbe  adjuster  -m 
clearly  admissible  as  tending  to  sbov  i 
waiver  of  the  additional  Insurance,  (OesTe 
V.  Insurance  Co.,  71  Mich.  414,  39  ^ 
571.)  and  to  show  a  waiver  of  the  pnoA  < 
loss.  There  is  nothing  In  the  pcupuriUa  tktt 
there  was  error  In  this  matter. 

It  Is  further  nrged  that  the  plaintiff  « 
guilty  of  false  swearing  with  respect  to 
quantity  of  goods  destroyed  and  the  axami 
of  his  loss.    The  condition  of  the  prtify  ^■ 
"All  fraud,  or  attempt  at  fraud,  by 
swearing  or  otherwise,  shall  forfeit  all  d^i- 
under  this  policy."  The  rule  Is  wen 
tied  that,  under  such  provision,  to  cosr^ 
tnto  frand  or  false  swearing  fhwe  mas  br 
ftilse  8tateme''ts,  willfully  made,  witb 
Bpect  to  a  material  matter,  with  tiie  ijatt 
tlon  <tf  tterebj  deceiving  the  insorff  * 
Amep.  &  Eng.  Enc  Law,  p.  1047,  and  as^ 
dted;  2  May,  Ins.  (3d  Ed.)  |  477.   With  »■ 
peclal  m6xA  to  this  mattra-  of  false 
Ing,  I  have  several  times  carefully  read  tb^ 
entire  evidence  given  upon  the  trial,  sad 
constantly  kept  in  mind  the  fact  fliat  die  i^- 
al  court  saw  the  witnesses,  heard  tben  tt*- 
tlfy,  observed  their  manner,  ete.,  sod 
quentiy  had  much  better  opportunity  of  pn? 
erlj  Judging  tbe  evidence  and  Its  elfoct  tlii= 
I  could  possibly  have;  bat  I  have  bees  ii3>- 
ble  to  find  any  facts  In  the  entire  neod 


Digitized  by 


KAHN  V,  TBADEBS'  INS.  CO. 


1077 


'hlch  raise  ■  reasonable  doubt  In  my  mind 
B  to  the  good  faith  of  the  plaintiff,  or  any 
lets  or  drcnmatances  which  would  or  could 
are  jnstlfled  the  trial  court  In  vacating  the 
erdict  upon  this  ground.  It  Is  true  that, 
I  the  affidarlt  of  plaintiff  sent  as  proof  of 
>ss  to  defendant.  It  Is  stated  that  the  stock 
f  Insured  goods  "was  burned  up  and  de- 
troyed  by  fire  on  the  night  of  the  26th  of 
)pcember,  A.  D.  1890,"  and  also  that  the 
shedule  nttacbed  to  the  affidavit  was  "a 
tatcment  of  each  article  of  property  burn- 
d  up,  and  opposite  thereto  the  cost  price 
bereof;**  and  It  Is  also  true  that,  literally 
peaking,  the  goods  were  not  actually 
burned  up  and  destroyed  by  fire."  In  fact, 
be  evidence  dearly  shows  that  most  of  the 
oods  were  destroyed  by  smoke  and  water, 
nd  gome  few  only  damaged  thereby,  and 
t  may  be  that  a  few  Items  of  the  property 
rere  only  slightly  Injured;  but  practically 
be  entire  stock  of  goods  was  destroyed.  A 
qnanti^  of  the  goods  were  in  the  cellar 
itoate  Just  beneath  the  storeroom.  A  large 
lole  was  burned  In  the  floor  of  the  store- 
oom,  so  that  the  fire  must  have  reached  the 
:oods  In  the  cellar;  besides,  the  cellar  ^as 
[lied  to  overflowing  with  mter  osed  by  the 
ire  department  In  endeavoring  to  octlngulsii 
be  Are.  Undo^  tiie  dretmutances  with  re< 
.■ard  to  fbe  fire,  u  disclosed  by  the  evl- 
lence,  it  seems  to  me  that  It  Is  altogether 
mprobable  that  there  could  have  been  any- 
hing  less  tban  a  total  loss,  to  all  practical 
□tents  and  purposes,  of  the  goods  in  the 
itore.  Ut.  Stftier,  the  defendant's  agent, 
rlslted  the  place  of  the  fire  within  six  or 
!ight  hours  aftn-  it  occurred.  In  the  discharge 
)f  his  duty,  which  reqiflred  him  to  Instruct 
:he  assured  to  take  proper  care  of  articles 
lot  destroyed,  and  he  testified  that  at  that 
3me  be  "saw  nothing  of  any  conseqnraice 
vhidi  could  be  saved.**  The  plaintiff,  teetl- 
Eying  In  his  own  behalf,  explained  what  he 
neant  by  the  language  used  in  hit  proofb  of 
ioss.  vis.  "burned  np  and  destroyed  tor  Are," 
?tc.;  and  In  view  of  the  fact  that  these 
proofs  were  made  after  the  prc^Krty  de- 
itroyed  and  damaged,  and  all  the  drcumstan- 
2ea  of  the  Are,  bad  been  fully  examined  and 
inquired  Into  Mr.  Stltz^,  the  defendant's 
Bgent,  and  also  by  its  adjuster,  I  can  per- 
ceive no  foundation  In  this  matter  npon 
which  to  base  the  charge  of  an  attonpt  at 
band  by  false  swearing  or  otherwise. 

As  to  the  dalm  that  the  total  amount  of 
loss,  as  stated  In  the  proof  ot  loo,  was  four 
times  greater  than  It  actually  was,  I  can  find 
nottiing  In  the  evidence  to  sustain  It  On  the 
otmtrary,  the  evidence  showed  tiiat  there 
were  many  articles  of  otnudderable  value  de- 
itroyed  which  were  not  Included  in  the 
proofs.  Indeed,  defendant  alleged  as  one  of 
ths  grounds  of  Its  motion  for  a  new  trial  the 
fact  that  the  court  permitted,  over  Its  objec- 
tlno,  the  Introduction  of  testimony  to  that 
effect  The  defendant  alleged  thla  defense  In 
ita  oDBwer  filed  six  nionths      mwe  before 


tbe  trial.  The  adjuster,  a  year  bef(»-e  the 
trial,  made  the  same  objection  to  settiOng 
with  plaintiff.  vl2.  that  plaintiff  claimed  to 
have  lost  more  goods  than  he  really  had;  yet 
upon  the  trial  the  defendant  did  not  offa  a 
sdntfUa  of  evidence  In  support  of  this,  or 
any  other  of  its  defenses.  It  Is  incompre- 
hensible that.  If  the  fact  had  been  as  alleged 
by  defendant  In  Its  defense,  it  could  not  at 
the  trial,  have  produced  some  evidence  In 
support  thereof. 

As  to  tbe  value  of  plaintiff's  stock  of  goods 
at  the  time  of  the  fire,  the  testimony  was 
clear  and  positive  that  It  was  from  $3,300  to 
$3.S00.  It  is  Impossible  to  gather  from  the 
evidence  that  the  damaged  goods  which  re- 
mained over  after  tbe  fire  were  worth  more 
than  flOO  or  $200  at  the  outside,  and  this, 
too,  by  Including  damaged  meat,  butter,  and 
lard,  which  some  of  tbe  witnesses  stated 
might  be  worth  something  for  what  they 
called  "tanking  purposes,"  and  which,  the 
proof  shows,  plaintiff  threw  away  as  utterly 
worthless,  to  his  own  damage,  If  the  Judg- 
ment of  the  witnesses  was  right  It  la  true 
that  plaintiff,  on  cross-examination,  was  not 
able,  without  reference  to  his  memorandum 
or  list  of  goods  which  he  made  soon  after 
the  Are,  to  state  the  quantity  and  value  of  the 
dlffermt  classes  ot  goods  he  had  In  stock. 
Had  he  been  able  to  do  so,  he  would  have 
ezhlbltM  a  very  remarkable  memwy;  so  re- 
markable that  It  would  be  looked  upon  with 
some  suspicion.  I  can  very  readily  under- 
stand how  a  man  In  the  business  idaintlff 
was  csigaged  In  wonld  have  a  very  clear  and 
correct  idea  of  tbe  value  ot  his  entire  stock 
of  goods,  and  at  the  same  time  be  wholly  un- 
able to  state  from  memory  the  number  of 
cans  of  corn  and  number  of  mouse  traps, 
etc.,  which  he  had  on  hand.  Had  the  plain- 
tiff In  this  case  attempted  to  state  from  re- 
collection the  exact  number  of  cans  of  com 
and  the  exact  number  of  mouse  traps,  eta, 
he  had  on  hand,  I  should  be  a  good  deal  more 
disposed  to  regard  his  testimony  with  sns- 
plcion  than  I  am.  Even  if  the  testimony 
npon  this  question  had  been  evenly  balanced. 
It  would  have  been  Insnffldent  to  establish 
the  defense.  A  man  who  alleges  fraud  must 
clearly  and  distinctly  prove  the  fraud  he  al- 
lege and  the  proof  must  be  clear  and  suffi- 
cient to  satisfy  the  mind  and  conscience  ot 
the  exlstokce  of  the  fraud.  It  cannot  be  ive- 
tended  that  such  was  the  case  ben. 

In  condusloD,  I  am  satisfied,  from  a  care- 
fol  review  of  this  particubir  matter,  that  the 
court  did  not  grant  tbe  motitm  for  a  new 
trial  njfoa  this  ground;  and  not  on^  ttils, 
but.  if  the  court  had  dme  so,  Its  action  would 
have  heea  erroneous,  and  a  dear  abuse  of 
discretion.  Edwards  t.  O'Brien,  2  Wya  496. 
I  am  of  opinion  that  the  final  order  entered 
tfy  the  court  below  should  be  reversed,  and 
that  the  cause  should  be  remanded  to  the  dis- 
trict court  of  Laramie  county,  with  directions 
to  enter  vp  Judgment  upcm  the  verdict,  with 
interest  from  the  date  of  Iti  rendition,  for 
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yTaintlg,  and  against  defendant,  with  ooats; 
plaintiff  to  ncoT«r  at  defmdant  hla  oosta 
in  thlfl  court 

GBOESBBOK,  a  J.,  and  OONAWA7, 
ttuumr. 


FBOPLB  r.  WELLS.    (No.  21,027.) 
(Supreme  Ck>urt  oi  Califinnia.   Dee.  22,  189S.) 

CBIHINAL  lAw  —  HlBCOXDDCT  OF  PltOSBODniTS 

Attobnbt— Abkihq  Ihpropsr  Qcbstionb. 
Where,  on  a  prosecution  tor  forger?,  the 
chief  evidence  agamst  defendant  waa  the  tes- 
tlmonr  of  H.,  the  piinetpal  In  the  crimes  and 
in  hfs  own  belulf  ma  own  testimony,  a  con- 
viction will  be  reversed  where  the  prosecuting 
attorney  asked  defendant  if  he  had  not  at  an- 
other time  forged  his  father-in-law's  name,  and 
also  asked  the  captain  of  police  (telling  him 
not  to  answer  antU  defendant  had  an  oppor- 
tunity to  object)  if  one  S.  had  not  come  to  him 
and  reported  about  defendant  wanting  htm  to 
tell  H.  to  skip,  thoagh  the  anestiona  are  strick- 
en out,  ainoe  the  asking  of  them  was  prejiuU- 
dal  and  Inexcusable,  and  made  evidently  for 
the  porpose  of  taking  an  unfair  adrantago  of 
defendant. 

Department  2.  Appeal  from  sapolcw  court, 
dtr  and  comity  of  San  Frandaoo;  James 
M.  Troatt,  Judge. 

James  E.  Wells  was  convicted  of  forgery, 
and  appeals.  Beversed.  , 

Olara  BVdte,  for  aj^tilant  Atty.  Oen. 
Hart,  for  tho  Faopl& 

Mf^ABLAND.J.  The  Information  chaxges 
the  defendant.  Wells,  jointly  with  OUle  Hatch- 
ings, alias  Grace  Gilbert,  with  the  crime 
of  forgery.  Wells  was  tried  separately,  was 
cmiTlcted,  and  appeals  from  the  Jnd^ent 
and  from  an  order  denying  a  new  trial. 

Appellant  contends  for  a  new  trial  upon 
sevoral  grounds:  Because  the  assistant  dis- 
trict attorney,  represmting  the  people.  In 
his  opening  address  to  Ae  Jury  made  mla* 
statenunta  ot  ftuita  prejudicial  to  appelant; 
because  the  court,  while  ezduding  all  otho' 
witnesses  not  under  examination,  refused 
to  80  exclude  a  polloeman  who  was  a  wit- 
new  for  and  an  active  participant  In  the 
prosecatlon;  because  the  court  refused  to 
strike  oat  certiUn  answers  of  the  witness 
Leavltt;  becanae  cme  or  two  of  the  Jurors 
were  guilty  of  misconduct;  because  there  Is 
newly-dlscoTcred  evidence  material  to  ap- 
pellant; and  because  appellant  was  prevented 
frpm  having  a  fiilr  and  Impartial  trial  by 
reason  of  the  misconduct  of  the  prosecuting 
attran^  in  asking  a  certain  question  of  the 
witness  I«es,  and  certain  questions  of  the 
appelant  when  on  the  stand  as  a  witness  oa 
his  own  behalf.  The  last  ground  of  conten- 
tion is  the  cmly  one  which  we  dean  it  neces- 
sary to  largdy  discuss.  It  appeared  txom  the 
evidoice  that  OlUe  Hatchhws  folsdy  person- 
ated Iflss  Emma  L.  Dick,  the.ownw  of  cer- 
tatai  real  property  In  San  Francisco;  forged 
the  name  of  Miss  Dick  to  a  note  and  mort- 
gage OD  aald  property;  acknowledged  the 


mortgage  as  Miss  Dtdc,  before  a  notaxy:  pr^ 
cured  a  loan  of  $8,(NX>  (m  tbe  mortgagib  tzi 
In  a  day  or  two  afterwards  disappeand 
appellant,  Wells,  was  a  general  bnrtneMirs: 
dealing  In  real  and  pers<Mial  prapaxj,  ei 
and  the  aatd  loan  to  Oine  Mutchlngs  ism  A 
fected  In  part  by  bis  agency.  Tbe  pcaac 
tion  charged  that  appellant  was  an  aa.c 
pUce  of  said  Ollie  in  said  false  penoan.^ 
and  forgery,  while  appelant  daimed  Ol- 
like  the  notary  and  others,  be  was  iettmi 
by  her,  and  bdleved  bo-  to  be  ailss  Did.  ^ 
appeared  that  after  the  foxsery  bad  bea 
covered  appellant  made  conalderable  efltn  * 
discovw  the  said  Ollle,  and  tor  that  pDip» 
employed  one  Leavitt  and  one  Stanldi,  «^ 
travel  throng  a  number  a£  tbe  cona:  - 
and  cities  at  the  state  to  find  ber.  StiEte 
was  put  on  the  stand  as  a  wltnea  for 
prosecatlon.  Afterwards,  while  the  etpaz 
ot  the  police  was  being  examined  ss  a  r 
ness  toe  tbe  people,  the  prosecatlng  atbncf 
asked  blm  this  question:  *^  want  to  aik  » 
leading  qaeBtI<»i,  and  do  not  answer  It  ci) 
counsel  has  an  <mportanlty  to  object  Ii : 
a  fact  that,  a  Abort  time  after  tbat.  StaiLv 
came  to  you,  and  r^orted  about  Wdb  wu-- 
log  blm  to  teU  tiie  woman  to  skipr  Obiet- 
tion  was  made  by  aivellant,  and,  of  cook 
sustained.  Iltere  was  not  the  all^tert  a- 
cuse  for  addug  this  question.  In  fact  tbm 
was  Injected  Into  It  an  ap<dogy  tor  askir;  ii 
What,  then,  was  its  purpose?   Clearljr,  u 
take  an  oofair  advantage  of  appellant  1^  t- 
timating  to  the  Jury  somediInK  that  vas  i- 
fher  not  true,  or  not  capable  of  bdng  pnrs 
in  the  manner  attempted.  And  the  wiog 
was  not  remedied  because  tbe  ooort  snstaio^i 
an  objection  to  the  question.    Gounsd  c 
doabtedly  knew  beftodiand  that  Oe  obJ<^ 
tion  would  be  sostalned.   Hie  Inexeiw^ 
asking  of  the  foregoing  question  would 
be,  perhaps,  of  Itself,  suflOdent  ground  fir 
reversing  the  Judgment;  bat  It  is  of  In^ 
tance  when  taken  in  coainectlfm  wltii 
tlons  asked  the  d^endant  wbra  a  witness,  v 
showing  the  general  manner  and  ten^o'  ri*^ 
which  the  prosecution  was  conducted,  tpis 
cross-examination  ct  appellant  the  pneecc 
Ing  attorney  asked  him  these  qaeedac^ 
"Where  did  yoa  tanaaij  resldeT  Do 
know  the  Highland  National  Bank  <tf  Sii^ 
berg.  New  York?  Were  yon  married  to  yoc 
present  wife  when  you  came  here  wlUi  bs! 
Did  not  you  admit  tai  a  letter  to  Bfr.M.CB^ 
knap  that  in  November,  18S3,  yoa  forged  5ov 
father-in-law's  name  to  a  note  In  New  YoAT 
To  these  questions  connsd  for  ^pellasi 
Jected  as  Incompetent,  immatwlal,  irrdena*.- 
and  not  in  cross-examlnatlcm;  dedared  ttx 
they  were  unfair  to  appelant;  and  asked  tht 
court  to  Instruct  the  district  attorney  on  tc 
ask  any  more  such  questions.  Tbe  mxd 
merely  shows  that  after  discussion  tbe  ob- 
jections were  sustained.  The  first  thne  d 
these  questiona  are  Important  mainly  ss  lad- 
ing up  to  the  last  one,  the  asUng  of  vki^ 
waa  utterly  InexeussUe  and  rnrdMBilMs 
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nate  that  he  did  not  know  the  atuotlon  to 
!  Improper,  and  wholly  unjnstlflable.  Its 
ily  imrpoK,  therefore,  was  to  get  before  the 
ry  a  statem«it.  In  the  golse  (tf  a  qnestltHi, 
at  woold  prejudice  them  agaJntst  appellant 
connad  had  no  Teaa<»i  to  believe  the  tmth 
:  the  mattra'  Insinuated  by  the  question, 
len  the  artifice  was  most  flagrant;  bat  If 
s  had  any  reaaon  to  bdlere  In  its  truth,  still 
!  knew  that  It  was  a  matter  which  the  Jury 
id  no  ri^t  to  consider.  The  prosecuting  at- 
irney  may  well  be  assumed  to  be  a  man  of 
ilr  standing  before  the  Jury,  and  they  mKg 
eU  hare  thought  that  he  would  not  hare 
iked  the  question  anless  be  conld  hare  pror- 
1  what  It  intimated  if  he  had  been  allowed 
»  do  so.  He  said  plainly  to  the  jury  what 
Camlet  dI4  not  want  his  friends  to  say:  "As, 
T^l  we  knowj'  or,  'we  could,  an  If  we 
rould;*  or,  If  we  list  to  speak;*  or,  there  be, 
a  if  there  might* "  This  was  an  «itlFely 
nfair  way  to  try  the  case;  and  the  mlschl^ 
.-as  not  arerted  because  the  court  properly 
ustalued  the  obJectlon,--tbou^  we  think  it 
hould  have  warned  counsel  against  the 
onrse  which  he  was  taking,— and  instructed 
be  Jury  specially  on  the  subject  The  wrong 
.nd  the  barm  was  in  the  asking  of  the  ques- 
ion.  Of  course,  In  trii^  of  criminal  cases, 
[nestlMis  as  to  the  admissibility  of  evidence 
rill  ft«quently  arise  about  whI(A  lawyers 
ind  Judges  may  fairly  differ  In  opinion;  and 
a  such  cases  defendants  must  be  satisfied 
vhea  oonrts  sustain  tbi^r  objectlcms.  But 
vhere  the  prosecuting  atti»ney  asks  a  de- 
lendant  qaestlcms  wbldi  he  knows,  and  every 
ndge  and  lawyer  knows,  to  be  whtdly  Inad- 
nlsslble  and  wrong,  and  where  Ibe  questions 
ire  asked  without  ttie  expectation  of  an- 
iwers,  and  w^ere  the  dear  purpose  Is  to  prej- 
idlce  the  Jury  against  the  defendant  In  a 
rital  matter  by  the  mere  asking  of  the  ques- 
tions, then  a  Judgment  against  the  defendant 
firill  be  rerersed,  although  objections  to  the 
luestlonB  were  sustained,  unless  It  appears 
that  the  questions  could  not  hare  Influmced 
the  verdict 

These  views  have  been  substantially  an- 
nounced several  times  by  this  court  and  by 
courts  of  stater  states.  In  People  r.  De- 
vlne,  95  Cal.  231,  30  Pac  378,  the  court 
through  Sharpstein,  J.,  say:  "We  agree  with 
appellant's  counsel  that  'the  statements,  ques- 
tions, and  remarks  of  the  district  attorney 
were  peculiarly  calculated  to  prejudice  the 
Bulratantial  rights  of  the  defendant*  We 
think  what  was  said  by  this  court  In  People 
V.  Lee  Caiuck.  78  CaL  327,  20  Pac  719,  and 
People  V.  Bowers,  79  CaL  415,  21  Paa  "^12, 
peculiarly  applicable  to  the  conduct  of  the 
district  attorney  in  this  case,  and  we  hope 
the  court  may  not  again  have  occasion  to 
animadvert  upon  similar  conduct  of  a  prose- 
cuting ofBcer."  And  In  a  concurring  opinion 
by  De  Haven,  X,  the  views  heretofore  stated 
are  folly  expressed,  and  a  number  of  autborl- 


was  reversed  for  conduct  of  the  prosecuting 
attorney  not  more  censurable  tlian  that  in 
the  case  at  bar;  and  In  that  case  the  trial 
court  warned  the  Jury  specially  upon  the 
subject  In  People  v.  Bowers,  79  OaL  415, 
21  Pac  752,  the  court  say:  "Still  more  ob- 
jectionable was  the  conduct  of  the  district 
attorney.  It  Is  true  the.  court  properly  In- 
terfered, rebuking  the  attorney,  and  Instruct- 
ing the  Jury  to  pay  no  attention  to  the  state- 
ments. But  the  statements  were  well  cal- 
culated to  Influence  tbe  Jury  In  a  case  of  this 
fiharacter,  and  It  Is  impossible  fw  us  to  say 
that  no  injury  resulted  to  tbe  defendant 
therefrom."  In  People  v.  Iiee  Obuck,  78  Cal. 
329.  20  Pac  719,  the  court  say:  "Equally 
with  the  court,  the  district  attorney,  as  the 
re[u-esentatlve  of  law  and  Justice,  should  be 
fair  and  Impartial.  He  should  remember 
that  it  Is  not  his  sole  duty  to  convict,  and 
that  to  use  hla  official  position  to  obtain 
a  verdict  by  Illegitimate  and  unfair  means 
Is  to  bring  bis  office  and  the  courts  Into  dis- 
trust'* In  People  v.  MuIUnga,  83  CaL  138, 
23  Pac  229,  the  Judgment  was  revised  be- 
cause certain  Improper  questions  were  asked 
the  defendant  when  a  witness,  and  it  was 
contended  that  no  injury  was  done  because 
they  were  answered  In  the  negative;  but  tbe 
court  said:  "It  Is  quite  evident  that  tbe 
questions,  and  not  the  answran,  were  what 
the  prosecution  tibought  Important  Tbe  pur- 
pose of  the  questions  clearly  was  to  keep 
persistently  before  tbe  Jury  tbe  assumption 
of  damaging  facts  which  could  not  be 
proven,  and  thus  Impress  upon  their, minds 
tl^e  probability  of  the  existence  of  tbe  as- 
sumed facts  upon  which  ttie  questions  were 
based.  To  say  that  sudi  a  course  would 
not  be  prejudicial  to  defendant  Is  to  Ignore 
human  experience  and  the  dictates  of  com- 
mon sense."  In  tbe  foregoing  cases  the  facts 
were  not  precisely  like  those  in  the  case  be- 
fore us;  but  the  principle  applied  there  Is 
equally  appUcaUe  here.  The  main  difference 
Is  tliat  In  tbostf  cases  the  statement  of  tbe 
obnoxious  matter  was  in  a  different  form 
from  that  employed  In  the  case  at  bar.  The 
following  are  some  of  the  cases  on  tbe  point 
from  other  states:  Gale  v.  People,  26  Mich. 
161;  People  v.  Cahoon.  88  Mich.  456.  60  N. 
W.  3S4;  Leahy  t.  State,  SI  Neb.  666.  48  N. 
W.  390;  Tucker  v.  Hennlker,  41  N.  H.  317; 
State  T.  Trott,  36  Mo.  App.  29.  In  the  last 
case  the  supreme  court  of  Missouri  says: 
"The  state's  attorney  must  have  known  thai 
tb.e  answer  called  for  1^  the  question  was 
InaOmlssIble,  and.  If  he  knew  it.  the  putting 
of  such  a  question  to  the  accused  was  so  un- 
fair and  Improper  that  it  may  well  be  doubt- 
ed whether  It  could  be  deemed  to  have  been 
cured  by  the  prompt  action  which  tbe  court 
took." 

The  only  question,  then.  Is  whether  not 
we  can  see  from  the  record  that  the  con* 
duct  of  the  prosecuting  attorney  did  not 


dence  In  toe  case  was  tbe  testimony  gainst 
appellant  of  Ollle  Hntctalngs,  admowledged 
to  be  not  only  an  accomplice,  but  the  prlnci* 
pal  In  the  aUesed  crime,  and  tbe  testimony 
of  appellant  in  his  own  behalf.  Theref<ffe 
tbe  ovdiblUty  of  appellant  was  a  most  Im- 
portant matter  In  the  case,  and  wbatevw 
tended  to  Impair  tbat  credlblll^  was  ma^ 
terlal  in  the  highest  degree;  and  that  tbe 
conduct  of  tbe  prosecuting  attorney  aotraid- 
ed  is  entirely  dear.  It  is  too  much  the 
habit  of  prosecuting  officers  to  assume  be- 
forehand that  a  defendant  It  guilty,  and 
then  expect  to  have  the  estaUished  rules  of 
evidence  twisted,  and  all  the  features  of  a 
fair  trial  distorted,  in  order  to  secure  a  con- 
viction. If  a  defendant  cannot  be  fairly 
Gonricted,  he  should  not  be  convicted  at  all; 
and  to  hold  otherwise  would  be  to  provide 
ways  and  means  for  the  conviction  of  the 
Innocent  There  are  no  otho'  points  Ufcely 
to  arise  on  another  trial,  although  It  may  be 
proper  to  say  that  appellant's  motlcm  to 
strike  out  certain  answ«s  of  the  witness 
Leavltt  should  have  been  granted  after  it 
had  appeared  that  tbe  declaration  of  ap- 
pellant wlMch  he  swore  to  was  not  made 
to  him,  but  to  bis  partUQ".  Judgment  and 
order  reversed,  and  a  new  trial  wdered. 

We  concur:  De  HAYBN.  J.;  FTEZGKa- 
ALD.X 


PEOPLE  V.  GHITET  TINO  OIT  et  al.  (No. 
21.013.) 

(Supreme  Gonrt  of  Gallfomia.    Dee.  21, 180B.) 

IxniCTMBNT  —  Dbscbiption  ot  Pbofsbtt— Dati 
or  Crihe — Btidbsok. 

1.  An  Indictment  for  robbery,  describing 
the  property  stolen  as  "money,  jewdry.  ana 
hair  ornaments."  no  demurrer  or  objection  to 
evideoce  being  taken,  is  good  on  motion  to  ar- 
rest judgment,  under  Pen.  Code,  S  M7,  proTid- 
iag  that,  in  an  Indictment  for  larceny  of 
money,  it  ii  enough  to  allege  the  larceny  to  be 
of  money,  without  specifying  the  coin,  number, 
denomination,  or  kind  thereof. 

2.  Tlie  parties  being  Chinese,  and  the  pros- 
'ecuting  witness  having  testified  that  the  crime 
took  place  on  a  certain  Ohinese  date;  that  die 
knew  notiiiog  of  tbe  American  dates,  but  that 
it  was  the  day  before  she  made  complaint, — 
the  district  attorney,  in  order  to  fix  the  date^ 
may  put  in  evidence  the  complaint 

8.  Evidence  ai  to  the  disappearance  and 
present  whereabouts  of  prosecuting  witness* 
-oaughter,  who  had  left  home  the  day  of  the 
-robbery,  was  immaterial,  where  it  appeared 
that  one  defendant  that  day  cflllod  on  prose- 
•cuting  witnesa,  at  her  home,  ani]  tnl,]  hpr  that 
her  daughter  was  at  his  hoHse;  tb.it  thiToiipon 
■witness  wont  with  him  tn  his  house,  and  there, 
ns  she  and  others  swore,  was  rolibpd  of  her 
money  au(J  jewi-ls.  Nor  could  thi^re  be  preju- 
dice when  anorher  witness  ti'stiQed  that  he 
bad  at  that  tiiuf  takr-n  sai<l  daughter  away 
to  a  correct  and  lawful  residence. 

CommlsBlcmav*  vision.  Department  1. 
Appeal  from  superior  court.  Kern  county;  A. 
n.  Coohlln,  Judge. 


Bow,  the  two  latter  were  oonvictea,  to:  i; 
peaL  Affirmed. 

Mabon  A  Laird  and  J.  A.  Hnratooa.  fka 
pellants.  W.  H.  h:  Hart.  Atty.  Gea.  h 
reepondent 

SEARLS,  C  The  appdlanta  wife  kcE': 
by  information  of  tbe  crime  of  n/bbaj,  c 
upon  a  trial.  Woo  Ah  Way  and  CtatZ 
Foon  were  convicted.  The  appeal  k  ;r» 
cuted  from  the  final  Jtidgrment  and  frx:  l 
order  denying  a  new  trial. 

The  first  objection  to  tbe  judgmest  li  1. 
the  court  erred  in   rendering  JoAgac 
against  the  defendants  In  tbe  case  "ieay- 
the  Information  npim  which  said  dere:-i>~ 
were  tried  and  convicted  did  not  state  ^- 
suffident  to  constltote  a  public  offense.' 
information  is  in  all  respects  in  con»ii- 
with  tbe  usual  form  In  cases  of  roUwr.  c 
cept  that  tbe  only  descrlptlfm  of  Qie  yi^-' 
ty  takm  Is  as  follows:     "Poscmal  prep-" 
to  vrit,  mon^.  Jewelry,  and  hair  omaohf^ 
There  Is  no  demurrer  Inttfposed  to  tit :: 
ficwmatlon,  no  objectlona  to  testimonj' 
the  ground  of  the  insnflUcIeDcy  of  tite  :- 
IkHrmation,  and  no  motlc»i  In  arrest  ot  iii- 
ment   All  objections  appearing  vpm 
fiice  of  tbe  Indictment  must  be  taten  bf 
murrer,  "except  that  tbe  objectloa  to  & 
Jurisdiction  of  tbe  court  over  tbe  »-'-. 
of  the  indictment  or  information,  w  tfca:  u 
&cts  stated  do  not  constltnte  a  pcbje 
tCTse,  may  be  taken  at  the  trial,  m^z- 
plea  of  not  guilty,  w  aftcor  the  trial  la  ar^ 
of  Judgment"    Pen.  Code,  1  1012.   lo  F- 
pie  V.  Swenson,  4B  CaL  3SS.  the  bidicr=^: 
was  as  follows:   "Of  the  crime  of  an  sk- 
wltb  Intent  to  commit  murder,  committed  - 
follows,  to  wit,  the  said  C  G-  T.  Sts»- 
on  or  about  *  *  *,  did  assanlt  with  trc. 
to  commit  murdor.  one  Benjamin  Cv^ 
Defendant  failed  to  demur  to  tbe  tndics::- 
but  did  move  In  arrest  of  Jndgment  Tl' 
court  held  that  by  falllns  to  demur  &i  i- 
f  endant  had  waived  the  objectlmi,  and 
not  more  In  arrest  of  Judgment  «  ti- 
ground  tlut  tbe  Indictment  did  not  ccit! ' 
to  tbe  requirements  of  sectiona  960. 85L  u 
952  of  the  Penal  Code,  and  that,  as  Ha  - 
dictment  contained  a  suffideot  dtarge 
on  assault  the  Judgment  conld  not  b<;  " 
rested  oa  tbe  ground  of  not  artating  tajrs 
stltntiing  a  public  offense^    "Bobbefv  is  - 
felonious  taking  of  personal  pn^tert^  i=  - 
possession  of  anothw,  from  Us  ' 
Immediate  presence  and  against  his  i^ 
compUshed  1^  means  of  force  or  fMr."  ^ 
Code,  i  211.   It  Includes  laroeny,  aad 
the  Indictment  tiie  defmdant  may  be 
guilty  of  larceny.   Peoxile      Joaei,  5 
58.   Bobbery  and  grand  larcCTy,  vbec 
property  Is  taken  from  the  person  of  iu»'^ 
or  when  the  property  takm  la  a  hunt. 
do  not  depend  upon  the  valne  of  the  Ft 
I  eriy  taken.  Pen.  Code^  I  48T,  Hoal 


ly,  3V  uat  wq;  state  t.  uuTKe,  ta  in.  u. 
i.  The  antborltleB  hold,  almost  unlTersal- 
r,  tbat  the  description  of  the  property  takea 
i  robbery  Is  required  to  be  equally  spedflc 
rltb  tbat  required  In  larceny.  Prior  to  the 
mendment  of  1S80  to  our  Penal  Oode,  a 
inch  greater  degree  of  particularity  was 
equlred  In  this  respect  than  at  present  By 
ectlon  967,  It  Is  now  prorlded  that  in  an 
idictment  or  Information  tot  the  larceny  or 
mbezzlement  of  money,  bank  notes,  etc.,  It 
■  suffldent  "to  allege  the  larceny  or  em- 
■eszlezneot  •  •  •  to  be  of  money,  bank- 
notes, •  •  •  without  specifying  the  coin, 
.umber,  denomination  or  kind  thereof." 
Tills  statute  does  not,  in  terms,  apply  to 
ases  of  robbery,  bat  as  the  latter  crime  Is 
tut  larceny  from  the  person,  accomplished 
*y  force  or  fear,  and  as  the  same  reasons 
ixtot  for  the  modification  of  the  mle  In  sncb . 
sses,  it  may  well  be  held  that  a  rale  which 
»ften  required  Impossibilities  in  description, 
he  existence  of  which  courts  often  regretted, 
IS  tending  to  thwart  rath^  than  promote 
nstioe*  should  be  modified.  Be  this,  how- 
aver,  as  it  may,  after  Judgment  In  an  action 
vltbout  objection,  whether  in  a  cirtl  or  crlm- 
nal  case,  a  pleading  which  states  a  cause  of 
ictioD  or  offense,  but  states  It  defectively, 
cannot  be  successfully  attacked.  It  Is  not, 
in  such  cases,  a  defective  allegation,  but 
i  total  lack  of  allegation,  which  renders  the 
ludjrment  void,  and  hence  open  to  attack. 
There  is  here  an  attempt  to  describe  the  per- 
sonal property  taken,— a  lame  one,  it  must 
be  confes8ed,~but,  imperfect  though  It  be,  It 
Is  nererthelesB  such  a  one  as  will  support 
a  Judgment  Wharton  on  Criminal  Plead- 
ing and  Practice,  quoting  Blackburn,  X,  says 
"that  where  an  averment  which  is  necessary 
to  support  a  particular  part  of  the  pleading 
has  been  Imperfectly  stated,  and  a  verdict 
on  an  Issue  Involving  that  averment  Is  found, 
and  It  appears  to  the  court  after  verdict 
that  unless  this  averment  were  trne  the 
verdict  could  not  be  sustained.  In  such  case 
the  verdict  cures  the  defective  averment 
which  might  have  been  had  on  demurrer," 
and  In  Uils  respect  there  is  no  distinction 
between  the  pleadings  in  dvll  and  criminal 
proceedings.  Section  760;  People  r.  Swen- 
son,  supra.  A  review  Of  the  cases,  coupled 
with  the  phraseology  of  our  Code,  leads  to 
the  conclusion  that  the  defect  In  the  Infor- 
mation was  waived  by  the  defendant  Had 
objection  been  made  at  the  trial  to  testimony 
describing  the  property  taken  from  the  prose- 
cuting witness,  upon  the  ground  that  It  was 
not  sufficient^  described  In  the  Information, 
Its  admission  might  have  been  made  the 
basis  of  error  on  a  motion  for  new  trial,  but 
no  objection  on  this  ground  was  Interposed. 

At  the  trial  the  prosecuting  witness  de- 
Mribed  the  robbery  as  having  taken  place 
on  the  *^lneae  Octot)er  26th,"  and  stated 
that  she  knew  nothing  of  the  Am^can  date. 


inereupon  cne  aistrict  attorney,  lor  uie  pur- 
pose of  "fixing  the  date  upon  which  the 
transaction  was  said  to  have  occurred,"  of- 
fered la  evidence  the  complaint  made  and 
filed  against  the  defendants.  The  court  ad- 
mitted It  for  the  purpose  Indicated,  and  the 
ruling  is  assigned  as  etror.  It  was  admissi- 
ble as  evidence  for  the  purpose  In  view. 

The  court  at  the  trial,  made  several  rul- 
ings excluding  testimony  In  reference  to  the 
disappearance  and  whereabouts  of  a  young 
daughter  of  the  pr<«ecuting  witness,  who,  It 
seems,  had  disappeared  on  the  day  of  the 
commission  of  the  alleged  offense,  and  these 
ruUngs  are  assigned  as  error.  It  appears  that, 
on  the  night  of  the  alleged  offense,  Chu^ 
Ting  Git,  one  of  the  defendants,  called  upon 
Ah  Bow,  the  prosecuting  vritness,  at  her 
home  In  Bakersfleld,  and  Informed  her  that 
her  girl  was  down  at  his  house,  and  that 
thereupon  she  accompanied  Ylng  Git  to  his 
house,  where,  according  to  her  statement 
she  did  not  find  her  danghtw,  and  where,  as 
she  testified,  as  do  two  other  witnesses,  the 
defendants,  by  force  and  violence,  robbed 
her  of  her  money  and  Jewels.  The  proffered 
testimony  in  reference  to  the  daughter  was 
not  pertinent  to  ai^  Issue  In  the  case,  and 
Its  exclusion  was  not  error.  Had  it  been 
otherwise,  the  error  would  have  been  cured 
by  the  testimony  of  the  witness  Brown,  who 
seems  to  have  a  mission  school,  and  who. 
In  reply  to  a  question  by  a  Juror,  stated  that 
he  and  his  wife  had  taken  the  girl  away, 
and  sent  her  to  a  "good  Christian  home  in 
San  Francisco,  and  the  girl  Is  ther^  now, 
[at  the  time  of  the  trial,]  comfortable  and 
happy."  The  thecny  that  the  charge  against 
the  defendants  grew  out  of  the  disappear- 
ance of  this  girl,  in  the  face  of  the  positive 
evidence  of  robbery  against  the  defendants, 
is  farfetched,  and  entitied  to  little  considera- 
tion. 

The  other  objections  to  evidence  are  not  of 
suffldent  importance  to  require  comment 
The  Judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:  HATNES,  O.;  BBLCHBR,  0. 

PEB  CURIAM.  For  the  reasons  glvra  In 
the  foregoing  oxdnlon,  Qie  Judgment  and  or- 
der are  affirmed. 


DREW  V.  ROGERS.  (No.  16,245.) 
(Supreme  Court  of  California.  Dec.  19,  1808.) 
CmSV  OF  PouoB— Blbotios— Qdalificatiow. 
Where  one,  without  the  qualification  of 
being  a  dtizen  of  the  United  Stateti,  has  beM 
elected  to  the  office  of  chief  of  police  of  a 
dty,  the  election  will  be  annulled,  and  his  oer- 
tlficate  canceled. 

In  bank.  Appeal  from  superior  court  Sac- 
ramento county;  W.  O.  YanFleet,  Judge. 


1082 


FACIFIO  REPOBT£B.yOL.  34. 


(CH 


Proeeefflne  hy  Mobm  U.  Drew  against  John 
B.  Rogers  to  omtest  def^idant's  rlgbt  to  the 
cfilce  of  chief  of  poUoe.  Judgment  for  plain- 
tiff. Defendant  appeals.  Affirmed. 

Bobert  T.  &  Wm.  H.  Derlln  and  Brosle  & 
Layaon,  for  appeUant.  Johnson,  Johnson  ft 
Johnson  and  a  T.  Jones,  tat  respondent. 

FEB  aURIAM.  On  March  8,  1892,  there 
was  a  general  municipal  dectlon  In  tiie 
of  Sacramento,  at  which  the  defendanti  Rog- 
ers, recelred  the  highest  number  of  rotes  for 
the  office  of  cbltf  of  p(dlce  of  that  diy.  He 
received  a  certificate  of  election,  and  entered 
apoa  the  duties  <a  the  office.  This  proceed- 
ing was  brought  In  the  superlw  court;  under 
section  1111  et  seq.  of  the  Code  <^  OItH  Pro- 
cedmr^  to  contest  the  right  of  said  Rogos  to 
hold  said  office,  upon  the  ground  that  he  was 
not  ell^ble  thereto  at  the  time  of  said  Sec- 
tion. Tlie  court  found  that  he  was  not 
dlglble,  and  entered  Judgment  annulling  the 
election  and  canctfUng  the  said  certificate. 
From  tUs  Judgment  Rogers  appeals. 

The  appellant  was  bom  In  Australia,  of 
British  parents,  and  came  with  them  to  this 
countrjr  when  a  child;  and  the  question  be- 
fore the  court  was  whether  or  not  he  had 
become  a  dtlsen  of  the  United  States  00  dajs 
before  the  election.  He  contends  that  be 
had  at  that  time  become  a  citizen— First,  be- 
cause his  ftther,  Thomas  H.  Baxter,  was 
naturalised  before  appellant  was  21  years 
old;  and,  second,^  because,  while  he  was  a 
minor,  his  mother,  Mary  Baxter,  married 
one  W.  A.  ^ogen,  who  was  a  naUre-bom 
dtlzen:  As  to  the  first  of  these  contentiims, 
tiie  court  found  that  appellant's  fatiier  vns 
not  naturalized  until  after  appelant  had  at- 
tained his  majority;  and  tbe  evidence  tq>on 
that  ptdnt  was  such,  to  say  the  least  of  It, 
aa  to  leave  no  room  for  lUsturblng  the  find- 
ing. As  to  the  second  antenUon,  tiie  court 
finds  that  at  tbe  time  of  the  alleged  mai^ 
rlage  of  Mary  Baxter  to  W.  A.  Rogers  the 
husband  of  the  former.  Thomas  H.  Baxter, 
was  living,  and  continued  to  live  until  after 
the  death  of  said  Mary;  and  that,  while  they 
had  separated,  they  vrexe  nevw  divorced; 
and  this  flndhig  Is  clearly  warranted  by  the 
evidence.  Appelant  contends  that  the  law 
to  sustain  the  second  marriage  will  presume 
a  divorce,  but  it  Is  not  necessary  to  Inquire 
Into  the  correctness  or  extent  of  such  pre- 
sumption, for  the  court  finds  that,  Independ- 
ent of  the  absence  of  proof  of  divorce  there 
nevtt  was  any  marriage  between  appellant's 
mother  and  said  W.  A.  Rogers;  and  we  can- 
not say  that  the  evidence  does  not  warrant 
such  finding.  There  are  no  othor  points  in 
the  case  which  we  deem  necessary  to  be  no- 
ticed. As  remarked  by  tbe  learned  Judge  of 
the  court  below.  It  Is  perhaps  unfortunate 
that  the  Judgment  Is  not  In  harmony  with 
the  choice  of  a  majority  of  tiie  voters  as  ex- 
pressed at  the  time  of  said  election,  but  the 
will  of  the  people  can  be  ezer(dsed  only  by 


the  methods  and  within  tb0  nmltatloiii  in- 
scribed in  thdr  constitntion  and  laws.  Ik 
Judgment  appealed  from  is  nfllniied. 


SAN  LUIS  OBISPO  OOUMTTT  v.  PBT13X  a 

aL    (No.  19.2ST.) 
(Supreme  Court  of  California.     Dee.  21.  ISES.' 

CooHTi  Tbbudxeb— Mhappbofkutiov  or  FC51I 
— Ebtoppu. 
A  county  auditor,  as  required  far  ttie 
county  gOTernment  act,  (section  115.)  aettkj 
the  acconnta  of  a  tax  collector,  certified  to  tb* 
treasnrer  the  amount  payable  into  the  axBn 
treasury,  and.  on  the  pre«enta.tion  and  filioc  4 
the  treasurer  s  receipt  therefor,  dischaifed  tbt 
collector,  and  charged  the  treasurer  with  t» 
amount.  The  county  treasurer  bis 
celpt  to  tbe  collector,  and  charged  nimaeif  viik 
tbe  amount  in  hU  official  booka;  and  in  oii- 
Ing  bis  monthly  eettlementa  witii  the  tsdim. 
as  required  by  lectlon  SO.  he  made  a  wwna 
,  statement  that  he  had  received  aocfa  aiaiMEt 
from  the  collector,  and  that  it  was  tlict  « 
hand.  Bwi.  that  the  treasurer  was  txtapei 
by  bis  rpcpipt  and  bis  fitatement  under  oaoi  to 
deny  tbe  receipt  of  such  amount  from  the  at- 
lector. 

Department  1.  Appeal  from  wiperior  eonn 
San  liuls  Obispo  county;  V.  A_  Ot^g.  Jnift 

Action  by  the  county  of  San  Lola  OtSrfi^ 
against  B.  F.  Pettit  and  others  on  the  oS- 
dal  bond  of  said  Pettit  as  coimt7  tresiora'. 
From  a  Judgment  fw  plaintlfr.  defaduii 
appeal  Affirmed. 

Tnicoxon  ft  Bouldin  and  McD.  B.  VeoaUt 
for  appellants.    F.  A.  Dom.  XMsL  Atty.. 
respondent 

HARRISON,  J.  The  defendant  Pettit  vu 
elected  treasurer  of  tiie  county  of  San  Ldi 
Obispo  at  the  genoal  election  in  1890  fbr  fit 
term  of  two  years,  and  helA  tals  office  nuQ 
January,  1893.  June  2,  1881.  the  other 
fendants  became  sureties  ou  his  ofltelal  bood 
for  tiie  faithful  performance  him  of  aU  liii 
official  duties.  The  present  action  «» 
brought  to  recover  tiie  sum  of  I2.31&I9- 
whlfdi  it  Is  alleged  bad  been  ml8approiviati!i: 
or  lost  by  Pettit  while  It  was  in  his  poes» 
slon  as  such  treasurer.  Judgment  was  vst- 
dered  In  favw  of  the  plaintlfl  and  tbe  dgtai- 
ants  have  appealed.  The  fiicts  upon  whi^ 
the  Judgmmt  was  given  are  as  follows:  Oh 
Madison  Qraves  was  a  license  tax  eolI«cur 
for  the  county,  and  by  virtue  of  a  county  <r 
dinance  Impc^ng  license  taxes  collected  n- 
riotis  sums  of  money  for  the  county, 
it  was  his  duty  to  pay  Into  tbe  county  trtu- 
ury.  On  tbe  1st  of  August,  1S92.  Gnw 
nuide  a  settlemoit  with  ,  the  county  alitor 
fbr  tbe  license  taxes  that  had  been  ooUeeKil 
by  him,  and  such  setUement  showed  thst  be 
had  at  that  time  In  his  possession  $2^-3 
of  license  tax  money  collected  by  him  »zi 
belonging  to  the  county,  and  the  county  tD£- 
tor  Issued  to  blm  a  certificate  showing  tia! 
he  had  made  such  settlement,  and  that  tt« 
above  amount  was  due  to  the  oaosiy. 
Graves  delivered  this  certificate  to  Petdt  <a 
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•r  about  the  80tb  of  September,  1S82.  and  on 
he  4th  of  October,  Pettlt,  as  county  treasnr- 
r,  delivered  to  the  auditor  of  the  county  a 
ece(pt,  sbowins  that  he  had  received  from 
}raTe>  this  mm  of  money.  Thereupon  the 
.udltw  made  entries  In  his  bodes  charging 
*ettlt  wlQi  the  amount  mentioned  In  the  re- 
eipl;  and  crediting  Orares  with  Uie  same 
mount;  and  entries  woe  afterwards  made 
>7  Pettlt  In  the  county  trasorer's  books, 
barging  ii!in«»if,  as  treasurer,  with  said 
um,  as  having  been  received  from  Oraves 
J  him  on  account  (tf  license  taxes.  On  the 
St  of  December,  1892,  when  the  official  count 
f  the  money  in  the  treasury  was  made, 
here  was  a  shortage  of  |2,S16.18  In  the  moo- 
78  which  should  have  been  in  the  treasu^, 
nd  when  Pettlt.  at  the  expiration  of  his 
erm,  handed  over  to  his  successor  the  mm- 
ys  in  the  treasury,  there  still  remained  this 
.eflcicncy  according  to  his  books. 
It  is  alleged  by  the  sureties  in  th^  answer 
s  a  defense  to  the  action  that  at  the  time 
7hen  the  receipt  was  given  to  the  auditor, 
rraves  did  not  In  fact  pay  over  the  money 
herein  named,  except  about  $400,  and  that 
e  has  never  paid  any  other  portion  thereof; 
nd  in  support  of  this  averment  evidence 
ras  offered  at  the  trial  that  at  the  time  the 
ecelpt  was  given  to  the  auditor  Pettlt  had 
ot  received  any  of  the  money  therein  nam- 
d,  but  that  he  delivered  the  receipt  at  the 
equest  of  Graves,  and  upon  his  agreement 
hat  he  would  subsequently  give  him  a  check 
or  the  amount;  that  he  did  afterwards  re- 
eive  from  Graves  Ids  check  upon  a  local 
•ank  for  the  sum  of  $2,500,  which  he  still 
eld,  for  the  reason  that  Graves  had  stopped 
ts  payment  Pettlt  made  entries  In  his 
-ooks  In  the  early  part  of  October  to  the 
erect  that  be  bad  received  this  amount  of 
loney,  and  on  the  first  of  each  month  there- 
f ter  during  his  term  made  his  sworn  state- 
lent  to  the  auditor,  as  required  by  law,  that 
tils  amount  of  money  was  in  his  hands  as 
reasurer  of  the  county.  Upon  these  facts  It 
I  coutended  the  sureties  that,  as  Pettlt 
Id  not  receive  the  money  from  Graves,  they 
re  not  liable  upon  his  bond,  and  that 
(raves,  and  not  Pettlt,  Is  indebted  to  the 
□unty  for  the  amount  of  the  check.  Graves, 
owever,  testifies  positive  ttiat  he  paid  this 
Dtire  sum  of  money  to  Pettlt,  as  county 
reasurer,  prior  to  October  4,  1882.  But,  as- 
umlng  that  the  facts  were  as  claimed  by  the 
ppellants,  we  are  of  the  opinion  tliat  they 
o  not  constitute  a  defense  to  the  action, 
ectlon  115  of  the  county  government  act 
St  18»1,  p.  323)  requires  the  county  auditor 
9  settle  ttie  accounts  of  all  persons  holding 
loneys  payable  into  the  county  treasury, 
nd  to  certify  the  amount  to  the  treasurer; 
nd  provides  tliat  upon  the  presentation  and 
ling  of  the  treasure's  receipt  therefor,  he 
hall  glre  to  such  persons  a  discharge,  and 
barge  the  treasurer  with  the  amount  re- 
eived  by  him.  In  Butte  Go.  v.  Morgan,  76 
laL  1,  18  Pac.  US,  it  was  held  that  "the 


auditor  is  not  required  to  fo  to  the  tressura 
and  ask  him  whether  the  amount  has  been 
actually  paid;  or,  in  odier  words,  whether 
^the  receipt  states  the  truth.  He  Is  anthor- 
'ised  to  accept  the  receipt  as  saffldent  evi- 
dence ot  the  fact  of  payment."  This  case 
presents  many  points  similar  to  the  present 
one.  and  must  be  regarded  as  cmitrolUng. 
Section  SO  of  the  eounty  government  act  re- 
quires the  treasnrw  to  settle  his  accounts 
with  the  auditor  on  the  first  Monday  of  each 
month,  and,  f<w  the  purpose  of  making  such 
setUem^t,  to  make  a  statement  under  oath 
of  Oie  amount  of  money  received  prior  to 
th»  pi^od  of  such  settlement,  the  sources 
whence  the  same  was  derived,  ai^  the 
amount  remaining  on  hand.  These  settle- 
ments and  statements  w»e  made  Fettit 
and  he  ought  not  now  to  be  permitted  to  ex- 
onerate hims^  from  UabUIty  to  the  county 
by  showing  that  these  statements  were  falser 
and  that  Instead  of  requiring  Graves  to  pay 
this  money  into  the  treasury,  he  had  taken 
his  individual  promise  to  pay  it  at  a  subs^ 
quent  date.  By  delivering  to  the  auditor  his 
receipt  for  the  moneys  which  Graves  liad 
ocdlected,  he  had  authorised  the  audl^  to 
enter  upon  his  bo<to  a  discharge  of  Graves' 
liability,  and  Is  flierehy  estopped-  from  ques- 
tioning the  correctness  of  his  receipt  If  he 
chose  to  permit  Graves  to  retain  this  money 
upon  his  promise  to  subsequently  pay  It  to 
him,  to  that  extent  be  failed  to  perform  hifi 
official  duty  in  requiring  the  money  to  be 
paid  into  the  treasury,  end  must  be  regarded 
as  having  become  himself,  rather  then  the 
coun^,  the  creditor  of  Graves.  If  any  loss 
occurred  by  reason  of  Graves*  subsequent 
failure  to  pay  his  check,  It  should  be  borne 
by  Pettlt  rather  than  by  the  county,  ^ce 
the  loss  had  l>een  made  possible  by  reason  of 
Pettit's  violation  of  his  (^cial  duty;  and  his 
sureties  are  liable  to  the  county  equally  with 
him  for  such  misappropriation  or  loss  of  the 
money. 

Whatever  defect  there  was  In  the  com- 
plaint by  reason  of  its  uncertainty  was  cured 
by  the  answer  of  the  defendants,  in  which 
thoy  allege  that  the  amount  of  money  for 
which  this  receipt  was  given,  and  which  they 
allege  was  not  paid,  is  the  same  money  as 
that  which  is  claimed  In  the  action.  The 
Jndgmoit  Is  affirmed. 

We  concur:  OABOim?B,  J.;  PATBB^ 
SON,  J. 


OITT  Of  SAN  LUIS  OBISPO  v.  BBIZZO- 

liABA  et  al.  (No.  10.216.) 
(Supreme  Court  of  Catifomia.  Dee.  21,  1808.) 
ElfUraXT  DOXAIK— SVIDBHOB  OT  Duuoss. 
To  show  the  market  value  of  i<ind  con- 
demned, the  r«tort  of  commlsiionert  apiwlnted 
to  assess  nelghlrarlag  land,  reciting  the  price 
to  he  paid  for  neighooring  land,  and  the  con- 
•ideraiion  whldi  oetMioined  such  tvfWU  is 
irrelevant 
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Dqiartmrait  1.  Appeal  from  sa[>eriw  court, 
San  LulB  OUspo  county;  V.  A.  Gregg,  Judge. 

Proceedings  by  the  city  of  San  Luis  Obispo 
against  Mariana  Brizzolara  and  otberB  to  con- 
demn land.  Judgment  for  defendants  for  $8,- 
000.    Plaintiff  ai^cals.  Reversed. 

Wm.  Sblpaey,  for  appelant  WUeasaa  ft 
Bonldln,  tor  respondoits. 

HARRISON,  J.  Proceedings  to  condemn 
certain  lands  tot  a  public  street  In  the  dty  <tf 
San  Luis  OUspo.  The  jury  assessed  the 
Talue  of  the  land  taken  from  the  defendants 
at  96.600.  The  plaintiff  moved  for  a  new 
trial  upon  the  ground  that  tiie  Terdlct  was 
not  sustained  by  the  evidence.  The  court  be- 
low^ was  of  this  opinion,  tmt  held  that  the 
eridenoe  would  suppwrt  a  verdict  tor  96,000, 
and  made  an  ra^er  thatv  If  the  defendants 
would  remit  $1,600,  a  new  trial  should  be  de- 
nied. The  defendants  having  rmltted  that 
amount  the  court  denied  a  new  trial,  and 
the  plainUff  has  appealed. 

We  have  carefully  examined  the  recwd, 
and  are  unable  to  concur  with  the  views  of 
the  learned  Judge  of  the  court  below.  The 
land  sought  to  be  taken  for  the  street  has 
a  frontage  of  IS  feet  and  10  Inches  on 
Monterey  street,  and  the  highest  estimate 
placed  upon  Its  value  by  any  witness  who 
testified  upon  the  subject  fs  |200  per  front 
foot  Other  wl  to  esses  estimated  its  value 
at  a  much  lower  amount  Some  of  the  wit- 
nesses toe  the  defendants  stated  that  they 
estimated  the  land  upon  that  side  of  the 
creek  as  worth  about  25  per  cent  more  than 
land  upon  the  other  side,  and  one  of  them 
said  that  If  he  was  to  buy  this  property  he 
would  pay  from  20  to  26  per  cent  more  than 
he  would  for  property  on  the  othw  tide  of 
Uie  cfe«k.  Neltho-  of  these  vrltneeses,  how- 
ever, gave  any  evidence  of  the  value  of  the 
land  on  either  side  of  the  creek,  and  the 
only  testimony  of  the  value  of  the  land  up- 
on  the  other  side  was  that  of  the  witness 
Warden,  who  said  that  he  gave  9160  a  foot 
for  It  The  defendants  Introduced  In  evi- 
dence the  report  of  the  commissioners  who 
had  been  appointed  to  determine  its  value, 
under  the  statute  by  virtue  of  which  the 
proceedings  were  had,  (St  1889,  p.  70,)  from 
which  It  appeared  that  they  had  awarded 
to  the  owner  of  10  feet  of  land  on  the  other 
aide  of  the  creek,  which  had  been  taken  un- 
der the  same  proceeding,  the  sum  of  93,750, 
which  was  made  up  as  follows:  Land  taken, 
92,500;  damages  to  Improvements,  91.000; 
damages  to  realty  affected,  9250,— and  that 
they  had  also  awarded  to  these  defendants, 
tor  the  land  in  question.  98,000.  These  com- 
missioners were  also  witnesses  at  the  trial, 
and  testified  that  the  value  of  the  land  In 
question  was  9160  a  frcmt  foot  Th^  also 
stated  that  they  had  allowed  the  sum  ot  93.- 
000  to  the  defendants  for  the  reason  that  they 
were  willing  to  pay  more  than  the  property 
was  worth,  for  the  sake  of  time  and  to  pre- 


vent a  lavnmlt  and  that  tber  kad  bea  iriD- 
Ing  to  pay  more  tor  the  land  on  tbe  otb« 
side  of  the  creek  than  they  tbonght  tba  prop- 
erty was  worth.  In  order  to  save  a  coe- 
demnatlon  suit    We  do  not  oonsMcr  4tit 
this  report  of  the  commlflsloners  was  OHnpfr 
tent  to  show  the  value  of  tbe  land  in  qco- 
tlon.  It  has  been  held  that  tor  tlie  parpou 
of  ascertaining  the  value  of  a  piece  ot  land, 
evidence  may  be  received  of  sales  ot  otbs 
parcels  of  land  In  the  Immediate  vfcinlt;. 
similarly  sdtuated.  If  recently  made;  bat  m 
have  not  been  referred  to  any  caae  in  wbld 
It  has  been  held  that  the  value  fixed  by  an 
agreement  between  the  owner  and  a  cor- 
poration se^ng  to  condemn  bis  land 
virtue  of  emln^t  domain  can  be  taken  u 
a  criteritm  of  the  market  value  of  other  land 
in  that  vicinity.    Aa  was  said  by  the  n- 
preme  cotirt  of  Massachusetts  In  Cobb  v.  Cttj 
ot  Boston,  112  Mass.  181:  "Tbe  price  so  fiud 
by  com[«omlse,  whai  there  can  be  no  oQts 
purchaser,  and  the  seller  has  no  option  to  re- 
fuse to  sell,  and  can  only  dect  between  die 
acceptance  of  the  price  offwed  and  the  d^ 
lay.  uncertainty,  and  trouble  oC  legal  pf» 
ceedlngs  for  an  assessment  is  not  a  nsacQ- 
able  or  fair  test  of  market  valnc    It  la  b 
no  sense  a  sale  In  the  market"   Mr.  Leirii 
in  ills  treatise  on  Eminent  Domain,  (aenlia 
447,)  says:    "What  the  party  condcmniiv 
has  pidd  for  other  property  is  Incompet^ 
Such  sales  are  not  a  fair  criterion  of  ti]<k. 
for  the  reason  that  they  are  in  the  nature  eC 
a  compromlsa   The  fear  of  <me  parly  or  tin 
other  to  take  the  risk  of  legal  ijroceedingi 
ordinarily  results  In  the  one  party  pajiac 
more,  or  the  other  taking  less,  than  is  coe- 
sidered  to  be  the  fair  maifcet  Tabu  of  ite 
property.     For  these  reastms,   sadi  sala 
would  not  seem  to  be  compet^t  evidence  «f 
value  In  any  case,  whether  in  a.  proceedlac 
by  the  same  condemning  party,  or  otlifr- 
wlse."     See,   also.  City  oC   Sprlngfidd  t. 
Schmook,  08  Mo.  S04;  BaUroad  Col  v.  3b- 
Laren,  47  Oa.  646;  Fall  River  Print  TVccb 
T.  Fall  River,  110  Mass. 428;  In  re  Ttaompsa. 
127  N.  T.  463,  28  N.  B.  889;  Railroad  C&  t. 
Pearson,  85  OaL  262.    In  Watcrw«ks  t. 
Drlnkhouse,92  C5aL  532. 28 Pac  681,  wtwcv tbe 
court  had  endeavored  to  ascertain  tbe  n!v 
oC  tbe  pr(^)a1y  souiiit  to  be  condenmed,  azi 
a  witness  had  been  asked  how  much  tbr 
plaintiff  had  paid  fbr  other  lands,  we 
"However  the  role  may  be  in  other  ttxasL 
it  Is  settled  here  that  such  facts  an  not  at- 
missible  as  evidence  In  ddef,  bat  mly  ^ 
way  of  cross-examination,  for  tbe  pnrpoee  d 
testing  the  fUmess  or  hwesty  ot  an  opfaAa 
which  the  witness  may  have  glTcn 
direct  examination.  In  relation  to  tbe  vahe 
ot  tbe  iMoperly  Invidved  In  llie  ■cliaB.''  b 
the  i^esent  case  tbe  above  evldcnos  was  pref- 
er in  cross-examinatSon  of  tbe  ptalntUTB  vfr 
neeses.  tor  the  purpose  ot  testixt^  tbe  acn 
racy  and  honesty  of  tlie  optnioDs  whlcfe  1^ 
had  0ven  of  the  value  ot  tbe  land  In 
direct  examination;  bat  as  tt  would  hk  ion 
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Eieen  admlBsible  u  aflirmatlve  erldenee  tor 
■Jie  purpose  of  establlsbing  tbe  jalm  <tf  the 
Uid  In  qpestlon.  It  was  not  competent  for  the 
!ourt  to  consider  It  tm  that  purpose,  even 
though  properly  bron^t  b^ore  it  In  cross- 
saminatlon.  It  may  be  added  that,  eren  If 
t  had  berat  competent  erldenee  of  the  value 
}f  the  land  for  which  the  price  was  given,  It 
iroald  not  sustain  tbe  oondudon  of  the 
»urt  The  Judgment  and  orAesr  are  reversed, 
md  the  court  ts  directed  to  grant  a  new  trial 
)f  this  issue. 

We  concur:  PAl^RSON,  J.;  OAROUTTIl, 

I. 


:OLIJNS  et  al.  T.  SCOTT  et  aL    (No.  17,174.) 

Supreme  Court  of  California.    Dec  21,  1883.) 

lioaroAOB  ON  Hombstbad  —  Vobbolosdu— Pah- 
TIBS  —  Rights  or  CHiLDmBM—VAOAiioii  ov  Da- 

OHEB— FlUUD— BBTUW  OH  APPBU. 

1.  Error  In  striking  out  parts  of  a  com* 
ilaint  is  waived  by  tlie  subsequent  flllug  of  an 
impndeil  complaint 

2.  Under  CivU  Code,  I  126S,  providioff  that, 
ipon  the  death  of  one  of  the  spouses,  the  home- 
itead  vesta  in  the  survivor  If  it  had  been  iie- 
ected  from  commaolty  property,  the  children 
)f  bomesteadflca.  upon  the  death  of  their  fa- 
her,  acquire  no  Intwest  by  snoeession  as  bis 
lairs  at  law  In  a  homestead  so  selected,  and 
lence  no  equity  vests  in  diem  to  redeem  from 
iie  foreckwnre  of  a  mortgage  on  sudi  hom^ 
ttead. 

3.  As  an  Inducement  to  the  siftninE  by  the 
vife  of  a  mortgage  on  the  Iiomestead,  the  mort- 

agreed  to  convey  to  the  wife  and  her 
ihildren.  in  ease  of  foredoaure,  either  a  part 
if  the  mortgaged  premises,  or  otiier  land.  3M, 
:hat  the  mortgagee's  failure  to  so  convey  waa 
lo  frround  for  tbe  vacation  of  a  decree  fore- 
rlosinff  the  mortgage,  as  the  wife  and  ddldren 
lad  an  adequate  remedy  at  law  to  enforoe  the 
LgreemenL 

4.  As  under  Civil  Code.  I  1265,  the  tiUe  to 
t  homestead  selected  from  community  property 
rests,  on  tlie  death  of  one  of  the  spouses,  in  j 
he  survivor,  the  hrirs  of  a  de'^wed  spouse  are  I 
lot  necessary  parties  def«idant  to  an  action  ; 
o  foreclose   a   mortgage  on  the  homestead, 
>rouirht  after  the  death  of  snch  spouse. 

6.  The  fact  that  the  mortgagee  of  a  home- 
;tead.  n-ho.  as  an  inducement  to  the  signing  of 
he  mortgage  by  the  wife,  had  agreed  to  convey 

0  the  wife  nod  her  children.  In  case  of  fbreclo- 
iure  certain  land,  told  the  administrator  of  the 
lusband  and  the  attorney  for  the  oJiildren, 
trior  to  instituting  proceedings  to  foreclose, 
h».  there  was  no  defense  to  foreclosure,  does 
lot  constitute  fraud  on  his  part,  and  Is  no 
rround  for  tbe  vacation  of  a  decree  of  fo>» 
;Io8ure. 

CommlssIonerB*  decision.  Department  1. 
appeal  from  superior  court,  Santa  Clara 
sotmty. 

Action  by  OrlvlUe  B.  Oolllns  and  othtfs 
igainst  Angetla  B.  Scott  and  another  to  pro- 
rare  the  vacatlra  of  a  jodgment  foreclosing 

1  mortgage,  and  all  proceedings  therenndtf. 
rrom  a  Judgment  f«r  defendants,  entwed  up- 
«i  an  nder  sustaining  a  demurrer  to  the 
omplalnt,  plaintiffs  appeal.  Affirmed. 

Henry  B.  Sgbton.  for  appellants.  Oal- 
»ln  A  Zel^or,  fior  respondents. 


8BARLS,  0.  This  action  Is  brought  to 
procure  a  vacation,  as  to  tiie  plalntHEs,  of  a 
Judgment  of  foreclosore  and  all  proceedings 
thereunder,  Indtidlng  a  sale  of  the  mort 
gaged  premises,  to  have  a  certificate  of  sale 
and  a  sherifTs  deed  declared  vol^  for  an  ac- 
counting by  tbe  purchaser  and  his  successor 
in  interest  of  the  rents  and  profits,  and  for 
a  decree  allowing  plaintlfFs  to  redeem  the  un- 
divided three-tenths  o£  said  moi-tgaged  prem- 
ises on  paying  a  lUco  three-tenths  of  the 
amount  found  due  upon  an  accounting  on 
said  mortgage,  etc.  A  demurrer  was  Inter- 
posed to  tbe  amended  compliant  of  plalntUFs, 
which  was  sustained  by  the  court  and,  upon 
plalnttOs*  failure  to  amend,  final  Judgment 
waa  entered  In  favor  of  the  defendants,  firam 
whldi  Juc^ment  plalntUFs  appeal. 

There  la  a  bill  of  exceptions  In  the  record, 
taken  to  the  action  of  the  court  in  sMking 
oat  pcfftions  of  tiie  orl^nal  complaint  but 
as  an  amended  complaint  was  subsequently 
filed,  the  errw.  If  any.  In  the  order  striking 
out  waa  thraeby  waived.-  Were  It  otherwise, 
the  portion  stricken  oat  Is  substantially  In- 
serted, and  at  greater  length.  In  the  amended 
complaint 

The  demurrer  waa  based  ap<m  a  failure  ot 
fjx6  amended  conq>1alnt  to  state  tactt  sulB- 
dent  to  iMHutttnte  a  cause  of  action,  and 
this  is  the  only  question  presented  tot  con- 
sideration. The  following  synop^  of  the 
allegations  of  tiie  complaint  are  deemed  sof- 
fldent  to  Illustrate  Its  salient  points:  On 
tbe  12th  day  of  January,  18T7,  Lemuel  P. 
CoUlns  and  Cymantha  O.  CoOIna,  his  wlf^ 
executed  to  Salvia  P.  CoUlns  a  mortgage 
upon  two  parcels  of  land  sltoate  In  Santa 
Clara  coun^,  to  secure  the  payment  by  Lem- 
uel P.  Collins  to  said  Salvia  P.  Collins,  mort- 
gagee, of  (10,000,  with  Interest  at  1  per  cenL 
pet  month  from  date,  and  payable  on  or  be- 
fore JanuaiT  12, 187&  The  mortgaged  prop- 
erty was  community  property  of  the  mort- 
gagors, Lemuel  P.  Oollina  and  Cymantha  O. 
Collins,  Ms  wife,  a  homestead  having  been 
du^  declared  thereon  under  and  by  virtue 
of  tbe  laws  of  the  state  of  California.  Cy- 
mantha O.  Collins  was  possessed  of  separate 
estate  and  property,  and.  In  purcbaslag  tb» 
land  mortgaged,  Lemuel  P.  Collins,  her  hus- 
band, had  used  over  95,000  of  bis  said  wife's 
funds  In  paying  the  purcbase  price  of  said 
land,  for  which  sum  be  was  lodebted  te  her 
at  the  date  of  the  mortgage.  Salvin  P.  Col- 
lins, ttie  mortgagee^  knew  tiie  foregoing  facts, 
and  for  the  purpose  of  lodudng  Cymantho 
O.  Cdllns,  the  wife,  to  unite  In  the  execution 
of  the  mortgage,  and  for  her  benefit  and 
for  the  benefit  of  the  diUdren  of  herself  and 
of  her  husband,  at  and  Immediately  before 
the  execution  of  the  mortgage,  promised  and 
agreed  with  the  mortgagtm  and  their  chil- 
dren tbat  If  she,  the  s^d  Cymantha,  would 
unite  In  the  execatlm  at  the  nuvtgage  to 
talm,  be  would.  In  the  event  of  an  action  ti^ 
foreclose  and  sell  the  mortgaged  premises, 
■et  apart  and  eonv^  to  the  said  C^anthn 
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and  ber  cMIdren  a  mfflcleat  qaantity  ot  the 
mortgaged  land,  or  land  in  some  other  part 
of  the  county  of  Santa  Clara,  In  w  near  to 
San  Jose,  to  an  amoont  In  value  of  not  less 
than  $2,000,  to  be  secured  and  conTeyed  aa 
a  homestead  for  said  Oymantba  O.  Collins 
and  her  chUdrra,  and  for  their  use  and  bene- 
fit This  has  not  been  done.  Lemnd  P. 
Collins  died  intestate  on  the  27th  day  of 
Bfay.  1879.  leaving  as  heirs  C^mantba  O. 
GolUns.  his  wife,  and  the  plaintiffs  herein, 
their  children,  all  then  Infants,  and  two 
daiighters  by  a  former  marriage.  On  or 
about  July  12,  1879,  Salvln  P.  CoUtna,  the 
mortgagee,  procured  one  John  T.  Bury  to  be 
appointed  administrator  of  the  estate  of 
Lemuel  P.  Collins,  deceased,  and  with  the 
fraudulent  intent  of  avoiding  his  said  agree- 
ment in  regard  to  a  conveyance  of  the  value 
of  (2,000,  and  without  the  knowledge  of 
plaintiffs,  who  were  Infants,  false^  repre- 
sented to  the  administrator  that  there  was 
no  defense  to  his  mortgage,  and  thereupon 
brought  an  action  to  foreclose  said  mortgage. 
It  Is  further  charged  that  with  like  fraud- 
ulent Intent  he  procured  one  Charles  P.  Wil- 
cox, an  attorney  at  law,  to  be  appointed  and 
to  appear  as  an  attorney  for  the  Infant  plain- 
tiffs herein,  and  for  their  brother,  now  de- 
ceased, to  whom  he  made  like  declarations, 
and  the  admlulBtrator  and  attorney,  believ- 
ing the  representations  to  be  true,  made  no 
defense  to  an  action  which  said  Salvln  P. 
Collins  brought  to  foreclose  his  mortgage, 
and  judgment  of  foreclosure  was  entered  in 
favor  of  plaintiff  and  against  the  infant  chil- 
dren, who,  it  is  to  be  Inferred,  were,  but  who 
are  not  directly  stated  to  have  been,  made  de- 
fendants In  the  action.  On  the  17tb  day  of 
February,  ISSO,  an  order  of  sale  Issued  In 
the  foreclosure  proceedings,  under  which  the 
mortgaged  premises  were  sold  on  the  16th 
day  of  March,  1880,  and  purchased  by  Sal- 
vln P.  Collins,  the  mortgagee,  for  the  amount 
found  due  him  under  his  judgment  of  fore- 
closure, who  received  a  certificate  of  sale, 
and  thereafter,  and  on  the  20th  day  of  Sep- 
tember, 1880,  a  deed  of  the  premises.  Plain- 
tiffs knew  nothing  of  the  f(»-eclosure  pro- 
ceedings, and  had  no  opportunity  to  redeem 
from  the  forecloaure  gale,  or  to  enforce  the 
agreement  made  by  Salvia  P.  Collins.  Said 
Salvln  P.  Collins,  upon  receiving  a  sherifTs 
doed,  entered  into  possession  of  the  premises, 
and  he  and  his  successors  In  Interest  have 
received,  since  that  date,  the  rents  and  prof- 
its thereof.  Salvln  P.  Collins  departed  this 
life  August  28,  1884,  leaving  a  last  will, 
whereby  the  premises  in  anestlon  were  de- 
vised to  bis  wife,  and  such  proceedings  were 
had  that  In  September,  1885,  the  property 
was  distributed  to  his  widow,  who  has  in- 
termarried with  Emerson  W.  Scott,  and  they 
are  husband  and  wife,  and  the  defendants  in 
this  action.  One  of  the  children  of  Lemuel 
P.  Collins  and  Cymantha  O.  Collins,  L.  P. 
Collins,  died  under  age,  and  said  Cymantha 
naa  been  duly  appointed  his  administratrix. 


aa  well  as  guardian  of  Jobn  A.  GoIBns, 

la  under  the  age  of  21  yean. 

The  whole  ^toestlon  of  the  maBMeaef  tt 
the  amended  complaint  most  tnm  i^ob  the 
rights  acquired  by  plaintiffs  nnder  the  apm- 
meat  made  at  and  Immedlatelr  beI!aKe  tbt 
execution  and  ddiv^  ot  the  miMtgase.  l 
homestead  having  been  dedared  iqwo  tfi» 
community  property  prior  to  the  exccotto 
of  the  mortgage,  when  Lemuel  P.  OoDbs 
tile  husband  of  Cymantha  O.  ColUna.  £el 
on  the  27th  day  of  May,  1879,  Ibe  homssteri 
became  the  sole  isroporty  of  bis  sorriTiof 
wife.  OivU  Code,  I  1265;  Sanders  r.  Bv- 
sell.  86  GaL  119,  24  Pac  852;  Mawion  t. 
Mawson,  60  CaL  5S9;  Estate  of  Headei,  S 
Cal.  295;  Qas^iardo  v.  Dnmont,  64  CaL  «6: 
Hem)ld  T.  Seen,  58  OaL  443;  Rich  t.  Tobtn 
41  OaL  84;  Watson  v.  His  Credlton.  58  CU. 
656.  These  remarks  are  indulged  for  Dm 
purpose  of  showing  that  the  plnlntUfs  bov 
acQnlred  no  Interest  in  the  property  In  qa» 
tlon  by  succession  as  the  heirs  at  Inw  of 
deceased  father,  and  can  only  rely  npoo  tLc 
agreement  In  support  of  their  cause  of  actka 
This  agreement  may  be  succinctly  staud 
tiius:  In  consideration  of  Cymantha  O.  Cai- 
11ns  executing  with  her  husband  a  mwigap 
upon  their  homestead,  Salvln  P.  OoQios,  tW 
mortgagee,  promised  them  and  tlielr  eb£- 
dren  tlta^  In  the  event  of  an  action  to  fare- 
close  and  sen  the  mortgaged  pr^nlses,  bt 
would  set  aside  and  convey  to  CymanUa 
and  her  children,  land  of  ttie  value  of  fZJBOH. 
either  out  of  the  mortgaged  premiaes,  or  die- 
where  In  the  county.  In  or  near  San  Joae,  u 
and  for  a  homestead.  Thpre  is  no  sogpes- 
tion  that  this  agreement  was  incorporated  b 
or  made  any  part  of  the  mortgage.  It  ms 
not  a  promise  whereby  a  Ilea  wna  created 
upon  the  mortgaged  premises,  for  the  ressoa. 
among  others,  that  It  was  not  a  promiie  ta 
c<Hivey  a  portion  of  the  mortgaged  premisei 
but  1^  It  optional  to  convey  such  portfic 
or  other  land,  at  the  opticm  of  the  prondsor. 
It  was  a  promise  to  other  parties  than  Hum 
Included  in  the  mwtgage;  an  agreem^t  fir 
the  benefit  of  the  mother  and  ber  <4iIldTBL 
It  was  a  personal  promise  to  pi»iwMir«  an] 
their  mother,  iiavlng  no  relation  to  the  mort- 
gage, except  that  the  execution  ot  the  latter 
constituted  the  consideration  for  It.  If  the 
offer  to  convey  was  a  part  of  the  n^odi- 
tions  leading  up  to  the  execution  of  the  mort- 
gage, and  a  part  of  the  mMrtgage  fsontnct 
then  we  must  presume  It  waa  all  mngcd  fa 
the  written  mortgage  as  execated,  and  thu 
that  instrument  contains  the  final  detensbt- 
tion  of  the  parties.  But  this  tbeocy  is  not  Is 
accord  with  the  allegations  of  the  compUlit 
or  the  contention  of  appellant  Tbat  oonns- 
tion  is  that  the  agteem^  was  asparate  sad 
distinct  from  fbe  mortgage,  Imt  ooostltiitei 
a  defense  to  It  whldh,  by  the  frandolmt  ra^ 
resentations  of  the  OKHtgagee^  thc7  were  ftr- 
vented  from  setting  up  In  the  forecloson 
proceedings.  We  cannot  ooncor  In  this  viev. 
but  r^ard  the  agreement.  If  a  TSilId  one,  is 
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.000.  This  right  was  not  a  condition  pre- 
leiit  to  the  mortgagee's  rlj^t  to  a  fore- 
tsure,  but  a  rl0it  to  enforce  which  they 
d  a  plain,  speedy,  and  adequate  remedy  at 
w.  As  heirs  at  law  of  the  mortgagor, 
imnel  P.  OolUns,  these  plaintiffs  were  not 
cessary  parties  to  the  action  to  foreclose, 
ayly  v.  Muehe,  65  Cal.  M5,  3  Pac  467,  and 
Pac.  480;  Monterey  Co.  t.  Cushing,  83  CaL 
7,  23  Pac.  700;)  and  whether  or  not  they 
ere  made  parties  defendant  In  that  action 
of  no  moment  To  entitle  a  defendant  to 
lief  against  a  Judgment  or  decree  on  the 
ound  of  fraud.  It  must  appear  that  he  bad 
good  defense  on  the  merits,  and  that  snch 
^fense  has  been  lost  to  him  without  faxilt 
1  his  part  Freem.  Jndgm.  (4th  Ed.)  |  486; 
eople  T.  Rains,  23  Cal.  128;  Hamlsh  t. 
ramer,  71  Cal.  155,  11  Pac.  888;  Gregory  v. 
ord,  14  Cal.  139;  Gibbons  t.  Scott  IS  CaL 
io;  Logan  t.  Hlllegas,  16  CaL  201. 
If  we  are  correct  in  our  condaslon  that  the 
^eement  on  the  part  of  the  mortgagee  to 
mvey  land  to  plaintiffs  and  their  mother 
'as  an  independent  contract  then  the  tacts,, 
s  stated  In  the  complaint,  showed  no  fraud 
pon  the  part  of  the  mortgagee  in  represent- 
ig  to  the  administrator  and  to  the  attorney 
f  plaintiffs  that  there  was  no  defense  to  the 
ctlon  to  foreclose.  On  the  contrary,  wo 
hink  he  formed  and  stated  a  correct  concln- 
lon,  and,  treated  as  advice,  it  was  sound 
nd  salutary.  Treated  as  a  bill  to  redeem, 
he  complaint  cannot  tie  sustained. 

1.  As  the  title  to  the  homestead  vested  In 
he  mother  of  the  plaintiffs  upon  the  death 
if  their  fatbw,  no  equity  of  redemptioD  reit- 
!d  in  them. 

2.  The  statutory  right  to  redeem  was  In 
be  administrator  or  the  mother,  or  In  both, 
ind  was  restricted  to  the  six  mouths  pro- 
vided by  the  statute.  Code  Civil  Proc.  }  702. 
rhe  aises  of  Hall  v.  Amott  80  Cal.  348,  22 
Pac.  200,  Warder  v.  Enslen,  73  CaL  281.  14 
Paa  874,  and  Raynor  v.  Drew,  72  Cal.  311, 
L3  Pac.  866,  cited  by  appellant,  were  all  caseH 
lu  which  no  foreclosure  had  been  had,  and 
hence  cases  In  which  there  was  no  statutory 
bar  to  the  action.  No  doubt  an  action  to  re- 
deem a  mortgage  of  real  property,  with  or 
without  an  account  of  the  rents  and  profits, 
may  be  brought  by  the  mortgagor  or  those 
claiming  under  him  against  the  mortgagee  or 
those  claiming  under  him,  unless  he  or  they 
have  coDtinuously  maintained  an  adverse 
possession  of  the  mortgaged  premises  toe  five 
years  after  breach  of  some  condition  of  the 
mortgage,  as  contended  by  appellants.  Code 
avU  Proc.  I  846;  De  Oazara  v.  Orena,  80 
OaL  1S2,  22  Pac.  74  This  secUon  of  the 
Code  applies,  however,  to  cases  In  which 
there  has  been  no  foreclosure  of  the  mort- 
gage and  equity  of  redemption;  and  where, 
08  In  the  present  case,  there  has  been  a  fore- 


party  defendant  no  such  right  remains  after 
the  expiration  of  six  months  from  the  sale 
under  the  foreclosure  proceedings,  except  In 
those  cases  In  which  some  fraud  has  Inter- 
vened, rendering  the  decree  and  sale  there- 
under voidable.  The  original  complaint  In 
the  cause  Is  set  out  In  the  record,  and  ib  re- 
ferred to  by  counsel  for  appeliacts  In  his 
brief.  It  was  superseded  by  the  amended 
complaint,  npon  which  the  judgment  appeal- 
ed from  was  rendered,  and  thenceforth  filled 
no  office  as  a  pleading.  Aa  evidence  of  the 
date  at  which  suit  is  brought  and  for  a  few 
other  purposes,  such  a  pleading  may  some- 
times be  properly  used.  Gllman  v.  Cosgrove, 
22  CaL  857;  Barber  v.  Reynolds,  33  Gal.  497; 
Kelly  V.  McKlbben,  64  CaL  192;  Kentfield  v. 
Hayes,  57  CaL  400;  Johnson  v.  Powers,  65 
CaL  179,  3  Pac.  625.  The  Judgment  api>e&led 
from  should  be  affirmed. 

We  concnr:    VANOLIEOF',  O.;  HAYNES,  a 

FOR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opliUon,  the  judgment  appealed 
from  la  affirmed. 


In  ra  YANOBPB  B3TATB.    (No.  UvS^.) 

(Supreme  Conrt  of  Oalifomla.    Dee^  19;  1888.) 

HouESTBAD— How  Baksbd— CoNTBTijraB  or  All 
ImasHT  AM  Han. 

An  instrament  executed  by  testator's 
widow  recited  that  in  oonslderation  of  $50,(XX), 
the  amount  of  her  legacy,  paid  her  Ixy  one  of 
the  heirs,  she  conveyed  to  him  all  her  Inter* 
est  in  testator's  estate;  that  snch  tnatrnment 
was  a  conveyance  of  her  intereet  both  as  lega- 
tee anJ  as  widow  or  hdr  if  the  will  were  re- 
voked. Held  not  to  bar  her  righjt  to  a  probate 
homestead,  as  a  widow's  right  to  probate  homO' 
steid  Is  not  an  interest  in  land,  and  consequent- 
ly was  not  nnhraoed  in  tl^  oonwanee. 

Oommlaalonera*  deddoD.  Department  2. 
Appeal  from  inpeilor  court,  Humboldt  coun- 
ty; O.  W.  Hunter,  Judge. 

Settlement  of  iht  estate  of  Jobn  Tance, 
deceased.  Fboebe  A.  Vance  applied  tor  an 
admeaanrement  to  her  of  a  probate  bome- 
stead  in  decedent^a  land,  and  from  an  order 
granting  tbe  application  the  execntm  of  de- 
ced^f  s  will  appeaL  Affirmed. 

B.  W.  Wilson,  for  appdlsnts.  A.  3.  Mon- 
roe, for  respondent 

T£]MFLE,  a  Thla  appeal  Is  from  an  or- 
der setting  apart  a  probate  homestead  to 
the  widow  of  deceased.  John  Vance  died 
testate,  leaving  a  widow  and  two  sons,  is- 
sue of  a  former  marriage.  There  were  no 
minor  children.  The  will  was  duly  admitted 
to  probate,  but  subsequently,  S.  A.  Vance, 
one  of  the  sons  of  the  testator,  inaugurated 
a  contest,  and  asked  that  the  |tf^>bate  be 


the  estate.  The  sronnda  of  tbe  contest 
do  not  appear,  nor  what  part,  if  any.  tbe 
widow  took  In  It  Apparently  sbe  would 
hare  been  greatly  benefited  by  having  the 
will  defeated.  However,  while  the  contest 
was  pending,  8.  A.  Yance  patd  her  $50,000^ 
tbe  anunmt  of  her  legacy,  and  to(^  tcom  her 
an  Instrument  In  writing,  as  ftdlows:  "This 
indenture,  made  and  entered  into  this  16th 
day  of  June,  1802,  witnesseth  that  I,  Phoebe 
A.  Yance.  the  widow  of  John  Yance,  de- 
ceased, for  and  In  consideration  of  tiia  sum 
of  fifty  thousand  dollars,  gold  coin,  to  me 
in  hand  paid  1^  Olas  Albert  Yance,  the 
receipt  of  which  mm  is  hereby  acknowl- 
edged, do  hereby  grant;  bargain,  sdl,  assign^ 
transfer,  and  convey  unto  the  said  Silas 
Albert  Yance,  his  hdrs  and  assigns,  all  my 
right,  tme,  cl^m,  and  Interest  of  evoy  kind 
and  nature  of.  In.  and  to  the  real  and  per- 
sonal proptfty  belonging  to  the  estate  of 
said  John  Yance,  deceased.  This  is  a  eoOf 
veyance  of  all  my  right,  tltl^  daim,  and  In- 
terest of.  In,  and  to  the  said  estate  of  mid 
John  Yance.  deceased,  both  as  a  legatee  un- 
der the  last  win  uid  teatament  of  said  John 
Yance,  deceased,  and  as  a  conveyance  of 
an  my  right,  title,  claim,  and  interest  of.  In, 
and  to  s^d  estate  of  said  John  Yance,  de- 
ceased, as  the  widow  and  heir  at  law  of 
said  John  Yance,  deceased,  in  the  event  of 
the  last  win  and  testament  of  said  John 
Yance,  deceased,  brtng  set  aside  by  the  de- 
cree of  a  court  of  competent  Jurisdiction. 
la  witness  whereof  I  have  horennto  set  my 
hand  and  seal  the  day  and  year  first  above 
written."  At  the  same  time  both  sons  of  tes- 
tatOT,  who  were  beneficiaries  undw  the  will, 
executed  to  her  the  fbllowing:  "In  the  sn- 
poior  court  (tf  tbe  conn^  of  Hnmb(ddt,  stete 
ot  California.  In  ^e  matter  of  the  estate 
of  Jc^  Yanc^  deceased.  We,  and  each  of 
us,  hereby  consent  and  agree  that  the  family 
allowance  heretofore  made  by  said  court  to 
Phoebe  A.  Yance,  widow  of  said  decedent, 
shaU  continue  during  such  Ume  as  the  court 
may  direct  and  <»rder,  it  being  understood 
that  the  conveyance  this  day  made  by  Urs. 
Phoebe  A.  Yance  to  SOa*  Albert  Yance  of 
het  Interest  In  the  estete  of  John  Yanc^ 
deceased,  shall  not  affect  her  right  to  said 
family  allowance.  Edgar  H.  Yance.  S.  Al- 
bert Yance.  June  16,  1802."  The  contest 
seems  to  have  been  dismissed  soon  after, 
for  it  appears  that  the  executors  paid  S.  A. 
Yance  the  |50,O0O.  The  executors  then  ap- 
plied to  tbe  court  to  have  the  allowance  to 
the  widow  revoked,  on  the  ground  tbat  she 
had  then  no  interest  in  the  estete  and  no 
longer  needed  it  Partly  In  response— appar- 
ently to  this  application— she  applied  to  have 
the  exempt  prapearty  set  apart  to  her,  and 
to  have  a  probate  homestead  set  apart  for 
kir       Tb»  opnrt  refosed  to  dtecontttme 


now  contended  that  thebutmmeatciaz 
by  the  widow  should  prerent  bst-i'. 
talning  a  probate  homestead,  u 
conveyed  the  right  to  &  A  Vance,  vr.: 
it  for  a  valnaUe  oonridaadoii,  urihi 
topped  ttom  rtiiwiTng  a  homHteai  7^ 
er  there  vras  a  mfildent  maiiai-jt 
anpport  a  conveyance  by  tbe  i^i-. 
Inta^  In  the  estete  beyond  baii^tt:: 
legacy,  which  virtually  wu  paid,  iti;  i 
be  considered.  SherecdTcdforltoDlfii] 
■he  was  entitled  to  uider  tbe  im;  c 
though  aha  conv^ed  it  ta  &  A  Tm: 
record  shows  that  H.  H.  Tana  iboiC! 
pated  In  the  transactlML  It  vdoU 
be  novoy  vtolmt  cmiGliiBkntosippoRj: 
the  950,000  paid  her by&ATain«ii-j 
same  money  received  by  &  A  Tun  ^: 
the  estete;  but  that  li  not  outeni:  :k 
first  part  of  the  Instnunent  exeniM!*l! 
la  snflldent  In  form  to  codt€t  ber 
In  the  land.  If  she  bad  isy.  Butdtli 
no  interest  whatever,  milni  teilfki 
have  a  probate  homestead  ubiKiiinf: 
her  constituted  an  latemt  bt  tbt « 
•  In  Estete  of  Uoore,  57  GaL  437,  It  ne 
presdy  decided  tbat  tbii  rlsbt  dU  w :} 
stltute  an  interest  ia  tbe  land  Hadtbr 
been  set  aside,  she  wonld  have  ^ 
owner  of  a  one-thM  tntercst  Hekc 
ment  Is  to  be  constroed  In  rlev  C  ^  ^ 
tects.   The  learned  Judge  of  tbe 
court  held  that  tbe  geaefal  lutgioffty 
first  part  of  the  InstnimeDt  li  a 
ixoallfled  by  what  follovs,  vUcbKC-- 
slgned  solely  to  define  wbat  be  irr^ 
In  the  estete  was.  I  think  this  wnm^  ■ 
correct  In  consuleratloo  of  the  pvc?- ' 
the  legacy  by  S.  A  Visce,  ato 
him  her  right  to  receive  It  from  tli"*f 
and  to  make  It  more  secoK  <I>e  m^^'^- 
Wm  her  right  as  heir  In  esse  the  i  ' 
should  fall  by  the  mocatJon  of  [« 
As  the  wlU  was  not  reroked.  die  to  * 
veyed  no  Interest  In  the  estate,  u - 
transaction  had  been  with  one  »l»  «- 
Interest  In  the  estete,  the  deed,  It » 
could  have  bad  no  farther  effect  Ai*!^ 

action  waa  really  with  her  itepjow  " 
took  aU  the  residue  of  the  estata  t^J' 
had  no  claim  save  «  legatee,  tte  j^r-J. 
the  transaction  Is  Mmlstatowe.  i 
therefore.  It  la  not  aectMrj 
whether  a  widow  who  h« 
estete  of  her  hmiband  after    d«  - . 
deed  Of  bargaih  and  fj-^^^ 
minor  chUdren,  can  afterwam!  y 
have  admeasured  to  her  a  pr^^_ 
stead.  I  advise  that  the  orda  be  stt-:^ 

We  conenr:  VANCLIBF,  C: 

PER  OUBIAM.  ^'^^'^Sf- 
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HENKE  T.  EUREKA  ENDOWMENT  ASS*N 

OF  CAIilFOBNIA.    (No.  16,ld2.) 
(Supreme  GoDrt  of  CtUfonila.   Dee.  21,  1888.) 

PLBADINa — COMPLA  tMT. 

1.  Wh«m  a  complftint  alleges  tliat  dtfend- 
ant  Is  a  corporation  orgaaixed  for  the  purpose 
of  paying  Its  members  j>eriodical  installment  en- 
dowments; that  plaintiff  became  a  member,  ami 
received  a  certincate  entitling  her  to  rights  of 
membership,  and  participation  in  the  endow- 
ment fund  to  the  ntent  of  $6,00U.  to  be  paid 
at  10  stated  pwioda,  etc;  tluit  defendant  there- 
upon executed  a  certain  contract  in  wHting, 
whereby  It  promised  and  agreed  to  pay  plain- 
tiff, on  a  certain  datc^  $600,  and  that  no  part 
of  said  sam  has  been  paid,— a  demurrer  on  the 
KTound  of  ambiguity  is  properly  orerruled,  as 
it  is  clear  that  the  cause  of  aenon  !■  based  on 
the  written  contract  to  pay.  and  the  prerlous 
allegations  are  but  inducements  to  the  contract. 

2.  As  CHvil  (Tode,  S  1614.  provides  that  a 
written  instrument  Is  presumptiTe  eridence  of 
a  consideration,  a  qtedal  aTerment  of  a  con- 
sideration is  not  necessary,  whete  the  com- 

£laint  in  an  action  on  a  contract  states  that  it 
I  in  writing;  and  It  is  immaterial  that  the 
contract  la  eet  ont  according  to  it*  legal 
feet  only,  and  ant  In  haee  Terba. 

Oommlsalontrs'  decision.  Departmoit  1. 
Appeal  from  snp«-lor  court,  dty  and  county 
of  San  Francisco. 

Action  by  CbrlBtena  Henke  against  the 
Eureka  Endowment  Aasoclatlon  of  Callf<»<- 
nia.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  AflBrmed. 

Taylor  A  Oralg,  for  apjteUant  SoUlTan  A 
SolllTaii,  for  requndent 

8EARLS,  0.  Ttae  respondent,  Quistena 
H«nke,  brought  tbU  action  to  recow  9600. 
The  complaint  arm,  In  substance,  that  the 
defendant  la  a  corporation  Mrganlzed  and 
having  tor  Ita  olidect  the  iwymait  to  its  mem- 
bers of  certain  sums  of  mcmey  at  stated 
times,  as  periodical  installment  endowments; 
that  on  tite  8th  day  of  Feteuary,  1888,  plain- 
tiff became  a  memb»  of  said  corpowtlon  de- 
Cendant,  and  received  from  lt»  duly  oecuted, 
etc.,  an  endomnent  certificate  by  which  she 
became  and  stUl  Is  oitltled  to  an  the  rights 
and  inlTllegeB  of  manbershtp,  and  to  partic- 
ipate in  the  Hidowmoit  fond  in  the  amount 
of  96,000^  to  be  paid  at  10  stated  periods, 
computed  according  to  the  maturity  table  of 
the  c<Histlta1i<m  of  defendant  In  10  respec- 
tlve  amounts,  not  to  exceed  9000  each;  that 
defendant  therenpm  duly  csecuted  a  certain 
contract  In  writing,  whereby  It  prMidaed  and 
agreed  to  pay  plainOfl,  on  the  2d  day  of  Jan- 
uary, 18B2,  the  earn  of  $600;  that  no  part 
of  said  sum  has  been  paid.  Wherefore,  plalnr 
Uff  aaks  judgmoit  for  $600  and  costs  <^  suit 
Defendant  demurred  to  the  'complaint  upon 
the  grounds:  (1)  That  it  did  not  state  facte 
snfflclent  to  ooostltute  a  cause  of  action.  (2) 
TbaX  the  etunplalnt  Is  ambiguous,  in  that  It 
cannot  be  d^ermlned  whether  i^lntlff  sedu 
to  recorer  by  Ttartne  of  the  endowment  cer- 
dflcate  of  February  8,  1880,  or  by  vlrttie  of 
the  contract  (8)  Tbat  It  Is  unlntelligiUe^  In 
•ttat  It  does  not  allege  any  oontfderatlon  tor 
T.84P.no.l4-69 


the  ctmtract  to  pay  plaintiff  9000.  (4)  That 
the  complaint  Is  uncertain,  because  it  cannot 
be  determined  therefrom  (a)  wbetha  tbae  la 
any  mutiulity  rendering  the  alleged  promise 
binding;  (b)  whether  plaintiff  evfx  perform- 
ed the,  or  any,  act  ot  acts  ca  her  part  neces- 
sary to  perfect  a  cause  of  action  upon  the 
contract;  (c)  whether,  according  to  the  ma- 
turity table  of  the  constltutlcKi  of  defendant, 
a  right  of  acticm  upon  the  promise  of  de- 
fendant had  accrued  plaintiff.  The  de- 
murrer was  overruled  by  the  court;  and  leave 
given  defendant  to  answer.  No  answer  was 
filed,  and  Judgment  was  in  due  time  entered 
in  favfw  of  ^aintlff  tor  9600  and  costs,  from 
which  judgment  defendant  appeals.  The 
case  comes  up  on  the  Judgment  roll,  and  the 
only  <iuestion  made  Is  upon  the  propriety  <^ 
the  order  of  the  court  bdow  In  overruling 
the  demurrer. 

The  flrst  c<«tentl<m  of  appellant  Is  that  no 
amsldwatiw  is  allied  In  the  complaint  Cor 
the  aecution  by  defendant  of  the  agreemttit 
upw  which  a  recovery  is  sought  Section 
1614  of  the  dvn  Code  provides  that  "a  writ- 
ten instrument  Is  presumptive  evidence  <tf  a 
consideration."  It  Is  a  familiar  rule  of  plead- 
ing under  our  code  system  that  every  fact 
which  a  plaintiff  will  be  called  upon  to  prove 
at  the  trial  must  be  averred  In  his  omn- 
plaint  It  is  equally  a  rule  that  presump- 
tions ot  law  should  not  or  at  least  need  not 
be  stated.  When  the  plaintiff  averred  In 
her  ctHUplaint  that  the  defendant  executed  a 
contract  In  writing,  wherein  It  promised,  at 
a  i^ven  date,  to  pay  her  a  certain  stun  of 
money,  she  stated  tMctm  from  which  the  law 
presumed  a  conslderatliui;  henc^  It  was  un- 
necessary to  aver  It  specially.  A  like  pre- 
sumption was  indulged  as  to  sealed  Instru- 
ments and  negotiable  papa*  Img  before  the 
adoption  of  our  Cktde^  nnd  as  to  such  Instru- 
ments and  paper  no  special  averment  of  a 
consideration  was  necaasazy.  McCSarty  v. 
Beach,  10  GaL  462;  WlUs  v.  Kempt,  17  CaL 
09. 

(jounsd  for  appelant  admit  the  ftnrce  of 
section  1614  of  the  Glvll  (3ode,  but  contend 
that  It  only  apices  In  those  cases  where  the 
contract  Is  set  out  haee  verba.  We  do  not 
so  Tuidavtand  It  The  practice  of  setting 
out  ctqiiles  of  papers  upon  which  actions 
w«e  fbnnded  In  the  dedarattmt  ^d  not  pre- 
vail at  eommm  law,  the  iwactlce  belns  to 
plead  an  instrument  according  to  Its  legal 
effect  Ohltty,  In  his  work  <m  Pleadings,  de- 
Clares  It  Is  not  necessary  to  aver  a  consldua- 
tton  In  those  cases  where  the  law  implies  It, 
snd  gives  a  form  of  declaration  uptm  a  bill 
of  exchange,  In  whlcb  the  bill  Is  set  out  tat- 
cording  to  Its  legal  effect,  and  In  which  no 
consideration  Is  averred.  Bliss.  In  his  work 
on  Oode  Pleading^  aftw  stating  the  rule 
that  a  nmsldaation  shouU  be  averredi  ex- 
cept In  cases  where^  at  common  law,  the  In- 
stnunent  audi  as  deeds  and  n^tlable  prom- 
issory notea,  Imported  a  consideration,  jno- 
ceeds  to  state  the  axccvtion  which  prevalla 

Digitized  by  Googl 


1090 


rAOITXO  BBF0BTBB,T0L.  34 


In  tboBe  statM  vfaen  by  sbttate  a  diflerant 
rule  has  been  fistabllsbed,  and,  after  quoting 
section  1014  of  oar  OItH  Oode^  adds:  "Hhib 
tbe  ideader  la  raUeTttd  of  tbe  neceutty  of 
aTerrlai;  con8lderali<»i,  leavlnc  the  ^raat  ot 
It  to  be  set  np  «a  a  Aef&aae,  wben  auUuwI^ 
ed  by  Btatate."  BUsa.  Oode  PL  H  2^  268. 
rate  necemlty  of  plea^ng  a  iwoBlderatlon  for 
the  contract  Is  obviated  by  the  fact  tbat 
it  Is  In  writing,  and  not  by  the  mode  of 
pirading  It  Tha  ^yues  of  Dou^ass  t.  Da- 
ne, 2  McOord,  218,  and  Goddard  t.  FnlUm, 
21  OaL  487,  dted  by  appelant,  are  not  In 
point 

It  la  quite  apparent  from  the  complaint 
tbat  the  canse  of  action  Is  based  nptm  tbe 
written  ctmtract  to  pay,  and  that  the  alle- 
gatlMis  of  memberahlp  by  plaintiff  In  Uie  de- 
fnidant  corpcmitlon,  issuing  to  hw  an  en- 
dowment certificate,  and  her  right  as  a  mem- 
ber to  participate  In  the  endowment  fund, 
etc,  are  bat  inducements  to  tbe  contract 
upon  wfaltA  she  counts,  and  do  not  render 
the  complaint  ambiguous,  uncertain,  or  unln- 
tdl^Ible.  That  most,  if  not  all,  of  this  mat- 
ter, la  redundant  and  might  have  been  abcUA- 
en  out  as  such,  undo-  sectfon  408,  Code  Cl-^ 
Proc.,  Is  highly  prebaUe,  but  is  not  a  cause 
for  demurrer. 

The  oth«r  ot^ectlcHU  are  without  raertt 
Tbe  Judgment  appealed  Crom  should  be  af- 
firmed. 

We  ooncift:  VANGLIXF,  a;  HA.ZNBS,€. 

PBR  OUBIAM.  For  the  reasons  ghren  tai 
the  f<negolng  opinion,  the  Judgment  awealed 
from  is  affirmed. 


PINKBLSTBJIN  T.  FINKHLSTBIN. 
(Sapreme  Court  of  Montana.    Jan.  2,  1894.) 

ALIUOHT  PKNDBNTl  LlTB— AmODHT  OW  ALLOW- 

AXCB. 

1,  In  a  divorce  case,  wherein  plaintiff  al- 
leged that  Bhe  was  defendant's  lawful  wife  l» 
a  marriage  In  Russia,  defendant  denied  the 
Talidity  of  the  marriage,  but  admitted  long- 
eontinued  cohabitation,  and  the  birth  of  four 
children.  Defendant  also  charged  plaintiff  with 
adultery,  and  alleged  tliat  he  had  obtained  a 
Mosaic  divorce  from  her.  Held,  tbat  there  waa 
sufficient  prima  facie  proof  of  marriage  to  en- 
title plaintiff  to  allmonr  pendente  lite. 

2.  Where  it  appears  that  defendant  is  oon- 
daeting  a  large  tailoring  business,  though  in  an- 
other'fl  name,  an  allowance  of  $30  per  mouth 
as  tetnporarr  alimony  and  $50  as  counsel  fee  is 
not  onreasoaable. 

Appeal  from  district  court,  Lewis  and  Clarke 
county;  Horace  R.  Buck,  Judge. 

Action  by  Eva  Flnkelatehi  against  Max 
PInkelsteIn  for  divorce.  From  an  allowance 
of  aJImouy  pendente  Ute,  def^dant  appeals. 
Affirmed. 

McConnell,  Olsybecg  *  Onnn,  for  appel- 
lant F,  B.  Stranahon,  for  reep<mdent 

DB  WITT,  J.  ThU  is  an  action  for  a  di- 
Toroe  and  alimony,  and  to  set  salds  an  al- 


leged fkaxidulent  conreyaiice  of  ivt^mr^ 
dfifoidaat.  In  fxder  that  phdntur  obj  m 
Ise  alimony  fhnn  aoch  prc^Mrty.  Defeod:: 
appeals  from  an  order  of  tbe  district  oc 
awardbig  plaintiff  alimony  pendente  Ute  ^ 
counsel  fees.  We  refw  to  tbe  cose  of  hit 
Flnkelsteln,  (Mont)  84  Pac  847,  for  ta» 
ment  of  some  of  the  factSL  The  ai9&£ 
contends,  on  several  grounds,  that  vis 
tor  alimony  and  counsel  fees  should  bt  ;t 
versed.  The  first  wblcb  we  win  aMiOat  i 
that  At  does  not  sufficiently  appear,  u  em 
sel  urg«^  that  tbe  respondent  la  tbe  vift 
said  appellant   The  plalntUTs  motica  fx 
alimony  and  counaet  fees  was  made  ^-z 
the  complaint  and  affidavits.  Ite  plaicf 
alleges  in  bee  complaint  that  she  and  tktit 
fendant  woe  married  at  Pnltnsk,  b  R» 
elan  Poland.  December  27,  1870^  and  t^ 
IV'  became^  and  ever  since  haTebecn,and»* 
are,  husband  and  wife.  Sbe  farther  afitcs 
that  at  divers  times  between  titie  taat-a» 
tloned  date  and  the  cranmeDcement  of  itk 
action  the  def  aidant  bss  been  gi^ty  of  ids- 
toy  with  <me  8anb  Blsbett,  alias  Stni 
Jones,  aUBB  Sozah  Einkelstelu.  a  pasn 
with  vrbom  defaidant  purxtorts  to  ban  b- 
twmorried  In  the  year  18SS.  Tbe  pbls^ 
further  alleges  tbat  there  are  living  bsv  (f 
her  marriage  witii  tbe  defendant— flre 
dren,  ran^ng  from  21  years  of       u  n 
yeora.  She  furtb^  alleges  tbat  she  fs  ta  b- 
dlgeort  drcuttslanccs,  d^>endait  iqMia  ^ 
labor  for  the  support  ef  berteU  aad  * 
dren.  and  that  ahe  is  in  ill  health,  and  ttu 
no  pFflverty  whatever.   Her  daoatata 
ther.  21  years  of  age^  mates  an  affldarii.  s 
which  Ae  says  tbat  ever  since  she  an 
member,  with  tbe  exception  of  perioral 
desertions  of  taer  motb«  by  ber  fatbtf,  k 
tbe  d^oidant  has  lived  and  colisbltcd  wtik 
her  mothor  as  his  wife,  and  bss  mAav^i- 
edged  and  introduced  her  to  tbe  woHd  e 
large  as  such.  This  dan^tv  further  ms 
forth  the  Indlgoit  drcamatauces  of  hr 
mother.  In  opposition  to  tbe  motion  tbe  d^ 
fendant  died  his  own  affidavit  He  alL^ 
that  tha  relation  of  husband  and  wife  bM 
never  existed  between  blm  and  the  phin^ 
tiff.  He  alleges  that  about  the  time  Us: 
plaintiff  says  tike  marriage  took  place  be  tai 
plaintiff  appeared  before  a  third  person.  *ta 
was  not  a  magistrate,  rabbi,  priest  or  ^ 
later,  or  any  pomm  antiioElzed  by  tbe  lim 
of  Russia  to  perform  a  marrla«se  cennm- 
and  that  this  tiilrd  person  presomed  to  pf» 
nounce  plaintiff  and  defendant  hmbaod 
vrlfa  He  further  ssys  that  when  this  cm- 
mony  took  place  be  was  16  years  of  tgt. 
and  tiiat  thae  was  a  law  In  Russia  Id  fam 
that  no  male  person  nndra-  the  sge  of  21 
years  was  allowed  to  marry,  and  that  ur 
such  attempted  marriage  was  abatdtnclf 
YtM  and   InvaHd  for  all   porpiKca  Of 
course,  one  of  the  ceaenttal  facts  to  pbb- 
tiflfs  oonse  of  action  Is  that  she  is  tbe  wlft 
of  def«idant   It  that  tftct  Is  not  prcactf- 
plaintiff  bss  no  oasa  Bat  on  the  tacodv  ^ 
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■  motion  for  aUnumr  pwdente  Ute  It  is  not 
or  tbe  district  court  to  finally  determine 
hat  £acL  The  qaeatton  Is  whether  there  to 
>  sufficiait  prima  fade  showiny  of  the  air 
eged  fact  of  marrlace.  In  this  esse  the 
tlatntiff  imeqnirocally  aU^e&  the  fact  of 
DorriaKe  with  d^midant  In  Bnnla  In  1870. 
ind  tliat  they  erer  since  have  been,  and  now 
tre,  husband  and  wife.  She  also  alleges 
iiat  tiiere  is  Issue  of  that  marriacer-flTe 
;U]dren.  The  defendant  admits  that  there 
ire  four  children  who  are  tlie  issue  of  hlm- 
lelf  and  plaintiff.  So  we  have  the  undlsput- 
id  fact  of  four  children,  and  we  also  have 
:he  nudlBputed  fact  of  a  Itmc  cohabitation  of 
plaintiff  and  this  defendant  as  husband  and 
wife,  intwmpted  only  by  defendant's  peri- 
odical desertlomi  of  plaintiff.  To  oppose 
these  allegatlMis  of  plaintiff  and  these  con- 
ceded facts,  thore  Is  the  affidavit  of  defend- 
ant tbat  the  person  who  performed  the  al- 
Leged  marriage  cw«nony  in  Russia  was  not 
Buth<nized  so  to  do  by  the  laws  of  Russia, 
and  that  his  aUeged  marriage  whea  16  years 
of  age  was  T<rtd  and  InraJld  under  the  laws 
of  that  counbry.  The  defendant  oontends 
that  his  affidavit  In  this  respect  mast  be 
held  to  be  both  a  pleading  and  eiidaice. 
Taking  his  view,  and  looking  at  the  affidavit 
as  evldoice,  we  have  b^ore.us  a  statement 
of  one  not  a  lawyer  as  to  what  is  the  law  of 
Rnsaia.  The  statraient  of  each  a  person  Is 
not  competent  testimony  of  wtiat  the  law 
is  In  a  foreign  country.  But  appellant  con- 
tends that  his  statement  as  to  flie  law  of 
Rnsiete  Is  not  dmled  by  plaintiff.  We  do  not 
regard  It  as  n  matter  of  any  consequence 
whether  plaintiff  doiles  it  or  not  She  Is 
not  shown  to  be  learned  in  tiie  law,  and 
competent  to  testif3r,  any  tnwe  than  he  is. 
Her  denlsl  would  be  of  no  more  value  than 
his  assevoation.  Medthw  of  them  is  a  wlt> 
ness  competent  upon  the  mbject 

Turning  from  defendant's  affidavit  r^ard* 
ed  as  evidence,  and  looking  at  it  as  a  plead- 
ing, as  he  requesta,  we  observe  this  sltua- 
tlcm:  The  plaintiff  alleges  marriage,  and  the 
present  existence  of  the  relatltm  of  busbaad 
and  wlfa  The  defendant  sets  vp  fiicts 
which  he  claims.  If  true,  show  that  there 
was  no  marriage,  and  no  relation  of  bus- 
band  and  wife.  In  our  opinion  this  leaves 
the  matter  of  marriage  simply  In  the  con- 
dition of  a  contention  betwe«i  the  parties. 
But  there  are  some  further  allegati<ms  In 
defendant's  affidavit,  which.  Instead  of  at- 
tacking plalutifrs  daim  tbat  there  was  a 
marriage,  rather  lend  strength  to  her  con- 
tention. They  are  as  follows:  He  says  that 
in  1883  plaintiff  and  himself  agreed  to  sep- 
arate^ and  get  a  divorce  In  accordanos  with 
the  Jewish  religion  and  practice;  that  ac- 
cordlni^  he,  the  defendant,  went  to  a  rabU 
In  Chicago^  and  obtained  txom  him  a  divorce 
from  the  plaintiff  aocordhig  to  the  law  of 
Uosei,  and  that  he  sent  tba  same  to  Uke 
Ididntlff,  and  that  she  accepted  and  agreed 
to  sUdo  b7  It,  and  has  abided  by  It  for  a 


period  of  10  years.  So  it  appeora  that  the 
defendant  himself  at  that  time  folly  recog- 
nized the  relation  of  husband  and  wife  be- 
tween himself  and  the  plain  tiff.  Again,  tbe 
defendant.  In  his  affidavit,  in  effect  accuses 
the  plaintiff  of  adult^,  In  that  he  says  thai 
for  more  than  18  months  prior  to  the  birth 
of  plaintiff's  last  son.  Bmanael.  tbe  defend* 
ant  was  continuously  away  from  her  in 
another  dty,  and  he  says  that  he  has  nev^ 
condoned  this  offense  by  the  plaintiff.  As  a 
matter  of  course  she  could  not  be  guilty  of 
adultery,  as  he  charges  in  effect,  unless  the 
relation  of  husband  and  wife  existed  be- 
tween the  parties.  So,  as  above  remarked, 
these  matters  set  up  by  defendant,  instead 
(tf  lending  aid  to  his  contenti<m  against  the 
marriage,  have  rather  a  tendency  In  the 
other  direction.  It  may  be  tme  that  if  <m 
a  motion  for  alimony. pendente  Ute  the  de- 
fendant shows  facts  and  conditions  which 
absolutely  establtoh  that  there  Is  no  mar- 
riage, and  tbat  plaintiff  is  not  the  wife  of 
defendant,  It  would  not  be  proper  to  grant 
such  alimony.  But  there  Is  no  such  showing 
In  this  case.  To  recaidtulate,  the  district 
court  had  before  It  this  situation:  A  direct 
allegation  of  marriage  by  the  plaintiff,  which 
the  ddf^dant  denied  by  alleging  what  he 
claimed  was  a  law  of  Russia,  which  would 
rendo'  the  alleged  marriage  void.  There  Is 
the  further  fact  of  long  cohabitation  by 
plaintiff  and  defendant  as  tanslHuid  and  wife, 
and  the  birth  of  f  onr  children  as  the  result 
thereof.  Ag^.  there  is  the  action  of  de- 
fendant In  obtaining  the'  Mosaic  divorce. 
Aj^ln,  there  is  tbe  implied  odniisalon  of 
Am  marriage  by  defendant  la  his  charge 
against  the  piidntlff  of  adultery.  It  Is  our 
opinion  that  there  was  an  ample  iwlma  fade 
showing  open  wUch  the  district  court  was 
Jostiflsd  In  granting  the  alimony  and  coon- 
■el  fea 

Another  point  presented  by  the  appellant 
Is  that  It  doss  not  appear  that  tbe  defend- 
ant has  the  fftcnlty  and  abiUtr  to  pay  all- 
moay.  It  does  iq^pear  that  he  Is  comdnct- 
Ing  a  large  tailoring  business,  and  plaintiff 
claims  that  tbe  boslness  Is  in  Coct  his  own, 
and  is  being  fraudulently  oooducted  In  tbe 
name  of  Sarah  Finkelstein,  the  person  de- 
fendant claims  to  be  Ids  wife.  Defendant, 
on  the  other  hand,  says  that  this  business 
belongs  to  Sarah.  Bnt,  In  any  event.  It  does 
appear  without  contradiction'  that  the  de- 
fendant Is  Migoged  In  conducting  this  bu^ 
ness;  and,  if  he  were  aUe  to  do  so.  It  Is  a 
fair  showing  that  be  has  the  faculty  and 
ability  to  earn  money  to  pay  the  moderate 
sum  allowed  by  the  oourt  la  this  case  as  al- 
imony and  counsel  fees.  The  alimony  was 
9<iO  a  month,  and  tbe  counsel  fee  was  95Ql 

Thwe  are  some  questions  upon  the  statute 
of  limitation  as  to  plalntUTs  cause  of  action, 
raised  by  defendant's  affidavit;  but  with  the 
substantial  prima  fade  obowlng  of  a  mar- 
riage^ and  the  duurges  of  adultety  made  fey- 
ths  defendant  against  this  plaintiff,  we  an 
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t(t  opIi^oB  that  these  questions  as  to  th& 
statute  of  limitations,  which  are  simply  al- 
leged In  defendant's  affidavit,  should  prop- 
«rl7  be  determined  npon  the  trial  of  the 
case  upon  the  merits,  and  should  not  be 
settled  In  advance,  upon  the  hearing  of  the 
application  for  alimony  pendente  lite.  The 
ruling  of  the  district  court  Is  affirmed. 

PfJMBBBTON,  a  X»  and  BABWOOD,  X, 
concur. 


WBLLS  T.  DABST. 
(Sapmne  Oonrt  of  Montana.   Dee.  20.  U08.) 

FoHcmLB  DsTAiim  PBOOVBiira  Possuskw  bt 
Thbsats  or  Arbbst. 
Procuring  the  possesBion  of  premises  hj 
threats  of  arrest  of  the  tenant  occupying  the 
same,  if  he  does  not  swrender  them  within  two 
honrs,  Is  a  forcible  detainer  of  the  premises, 
within  the  meaning  of  Code  Civil  Proc.  |  716, 
which  defines  "forcible  entry  and  detain^'  as 
a  peaceable  entry  on  the  land,  *^nd  the  tam- 
ing out  by  force  or  fria^tenink  by  threats,  or 
«uer  drcnmstances  of  terror,  the  party  or  pai- 
ttes  oat  of  possesion,  and  detaining  ud  hold^ 
ing  die  same.** 

Appeal  from  district  court;  Lewis  and 
dariu  connty;  Hchsob  B.  Bndi,  Judge. 

Forcible  entry  and  detainer  by  Balph  Wells, 
JT.t  against  Jacob  Darby.  From  a  Judgment 
of  nonsuit,  plaintiff  appeals.  Beversed. 

Thomas  El  Gmtcber,  for  appellant  A  K. 
Barbour,  for  respondent 

PEMBEBTON,  a  J.  This  Is  on  action  of 
forcible  entry  and  detainer.  In  the  trial  of 
the  cause  In  the  court  below,  at  the  close 
«f  the  testimony  on  the  part  of  plalntlfr.  the 
defendant  moved  for  a  nonsuit  on  the  ground 
**that  the  said  plaintiff  has  failed  to  prove 
a  snfQclent  cause  to  entitle  him  to  a  Judg- 
ment herein.  Inasmuch  as  he  has  failed  to 
prove  a  forcible  or  unlawful  entry  of  the 
premises  In  question."  The  court  sustain- 
ed the  motion,  and  entered  Judgment  In  fa- 
vor  of  defendant  for  costs.  From  this  ac- 
tion of  the  court  this  appeal  is  prosecuted. 

The  evidence  In  the  case  is  snbstantlaliy 
as  follows:  Plaintiff  bad  been  in  possession 
of  the  premises  (the  title  to  which  seems  to 
be  In  dispute)  since  1878,  having  built 
houses,  fences,  stables,  etc.,  thereon,  and  oc- 
<nipled  the  same  imtll  the  27th  day  of  April, 
1882,  when  he  foimd  the  defendant  In  pos- 
session of  the  same;  that  he  found  his  fur- 
niture  moved  out  and  stored  in  an  ouUionse, 
and  that  the  defendant  and  his  family  for- 
bade him  to  further  occupy  or  use  the  prem- 
ises; that  William  Crosswtght  was  plaln- 
tUTs  hired  man  In  possession  of  the  premises 
on  the  27tb  day  of  April,  1892.  William 
■Grosswlght,  as  the  agent  and  hired  man  of 
plaintiff,  was  In  possession  of  the  promises 
on  the  27th  day  of  April,  1892,  when  the  de- 
fendant came,  and,  after  showing  some  pa- 
pers, demanded  possession  of  the  premises 
Qt  Onmnr^bL  Grosswight  dediiwd  to  mu- 


render  the  possession  thereof  until  be  catii 
see  the  plaintiff.  The  defendant  tben  nH 
to  witness  that  he  would  bare  bim  acrenri 
In  two  hours  If  he  did  not  give  up  poam- 
slon.  Witness  says  be  would  not  have  gtr- 
en  up  the  poes^i^on,  but  for  tbe  ttanat  % 
have  him  arrested,  until  he  bad  seoi  and  h- 
formed  plaintiff.  Witness  says  be  gsr«  i; 
tiie  premises  on  account  of  said  threat;  tb- 
he  did  not  want  to  get  mixed  np  in  tbe  nr 
ter;  that  it  was  not  bis  flgbt;  that  joAr 
these  circumstances  he  left  tbe  prenilK. 
surrendoing  the  possession  thereof  to  ^ 
fendant 

Onr  statute  (division  1.  f  716,  Code  Qrl 
Proc.)  defining  "fordble  entry  and  detalsff' 
is  as  foliowi:  "Sec.  716.  No  person  or  ps 
sons  shall  hereinafter  make  any  entry  tor 
lands,  tenements  or  other  pooscBstons,  or  b« 
entering  npon  any  gnl^  mipiwg  dalm.  s 
quarts  lode  mining  claim,  or  other  p>iBhtf 
claim,  in  the  temporary  absence  of  tbe  pntr 
or  parties  in  possession,  or  by  entaixtg  pewe- 
ably,  and  the  turning  out  by  tcrcK,  or  fi1(tt- 
enlng  1^  threats,  or  other  drcDmataDaes  of 
terror,  the  party  or  parties  out  of  posse  rtf. 
and  detain  and  h<dd  the  same.  In  erctr 
such  case,  the  povon  so  offending  shall  ^ 
deemed  ^illty  of  a  forcible  entry  and  de- 
tainer within  tbe  meaning  of  this  act."  CM 
the  acts  and  language  of  defendant  tend  » 
prove  a  fordble  entry  and  detainer,  mid?: 
this  statute?  Were  tbe  language  and  sen 
of  defendant  tovrard  Oomwigbt  cakobte^ 
to  frighten  him,  or  place  him  in  tentr?  U 
BO,  was  it  by  the  use  of  sacb  means  tbat 
the  defendant  obtained  the  possession  of  tV 
premises?  If  so,  the  defendant  was  gaiitr 
of  BU<di  acts  as  are  denounced  the  stat- 
ute as  constituting  a  forcible  entry  and  d^ 
talner.  In  Sheehy  v.  Flahvty,  8  Mont  3Si. 
20  Pac.  687,  the  conrt  says:  **We  are  sx 
to  be  understood  as  declaring  that  tbar 
must  be  actual  physical  force,  or  an  actnai 
or  threatened  breach  of  tbe  peace,  in  ordtr 
to  make  an  entry  made  In  tbe  presence  of 
one  in  possession  a  forcible  entry."  We 
think  the  evidence  tends  to  {HOTe  that  Ob 
defmdant  entered  up<m  tbe  premSsea  a»i 
took  possession,  "without  the  oonsmt  snl 
against  the  will  of  the  party  In  poasessloo.'' 
The  witness  Crosswight  swears  tiiat  ke 
would  not  have  given  up  the  pooscaalon,  be 
few  the  threat  of  defendant  to  have  him  l^ 
rested  in  two  hours.  We  think  the  rn- 
dence  tends  to  show  tbat  defendant's  0107 
upon  the  premises  in  question  was  tmauthor- 
Ixed.  In  Febes  t.  Tiwnan.  1  M<xit  IT!^ 
tbe  court  speaking  through  Mr.  Jnsti.> 
Knowles,  say:  "The  unantlKMiaed  entry  up- 
on the  premises  of  another  is  a  trespan 
When  such  a  state  of  facts  is  eataMlsbni. 
the  law  implies  that  the  entry  was  d«ie  wii^ 
force,  and  it  is  not  necessary  to  offer  107 
fnrthw  evidence  npon  that  point"  W« 
think  the  evidence  tends  to  show  tbat  the 
defendant's  entry  upon  tbe  iffemlaes  In  qa(» 
tfoa  was  onautbcxlsed;  that  ha  liuaLd  m 
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tence  tended  to  prove  these  facts,  It  tended 

0  establtoli  tbe  allegatl<»u  of  the  complaint, 
n  determlnlDS  the  motkm  for  nonsidt,  the 
lonrt  should  have  deemed  proved  whaterer 
oaterial  allesatloiia  the  erldence  tmded  to 
rove.  We  think  Ihe  conrt  erred  In  nutaln- 
Qg  the  motlwi  tor  noninlt.   The  judgment 

1  theref(ffe  reversed. 

HARWOOD  and  DE  WITT,  JX,  concur. 


AH  ZX>ON  V.  SMITH. 
(Soimme  Court  of  Or^Km.    Dec.  U.  1S9S.) 

lOOPB  OT  CaOSS-EZAHI!(l.TI0X  —  AOflOV  OH  Cox- 
TBAOT-— IlLBOAUTT. 

1.  Where  plaintiff.  In  an  action  on  contract, 
iscloses  on  bis  exnmination  in  chief  only  80 
QQcb  of  the  transaction  as  leaves  an  inference 
f  the  coDtract'B  legalitr,  it  is  proper  for  de- 
endant  to  brtDg  out,  on  crosa-examination,  the 
emainfng  facts  and  circanistaoces  and^  which 
tie  contract  arose,  and  whldi  show  Its  lUegal- 

^'  2.  An  action  on  contract  will  be  dismissed 
rhere  defendant  shows  itlegalitr  of  the  con- 
ract  by  proper  cross-examination  of  plaintiff's 
ritnesses,  thongh  defendant  did  not  specially 
lead  sndi  Illegality. 

Appeal  from  circuit  court,  Csoak  countj; 
V.  L.  Bradshaw,  Judge. 

Action  by  Ah  Dochi  ogainst  (X  S.  Smitu 
OT  money  had  and  received.  From  a  Judg- 
leut  of  dismissal,  plaintiff  appeals.  Afflrm- 
d. 

J.  r.  Moon,  for  appellant  Oeoh  W. 
tamea  and  M.  B.  Brink,  for  respondat, 

BEAN,  J.  This  Is  an  action  to  recover 
tie  sum  of  $740,  alleged  to  have  been  loaned 
7  plaintiff  to  the  defendant,  and  also  llie 
nm  of  $145.  alleged  to  have  been  reodved 
7  tbe  defendant  for  the  use  and  ben^t  of 
tie  plaintiff.  The  com^lnt  alleges.  In  sub- 
tance,  that  on  or  about  the  16tb  daj  of  Oc- 
»ber,  1802,  the  plaintiff,  at  the  Instance 
nd  request  of  defendant,  tamtohed,  toaned, 
nd  delivered  to  him  the  aom  of  f 740  In  cash, 
rhlcb  the  defoidant  promised  and  agreed  to 
epay,  but  has  neglected  and  failed  so  to 
o;  and,  tot  a  furthw  and  separate  cause 
f  action,  that  on  the  same  day  the  defrad- 
nt  received  and  applied  to  his  own  use  and 
eneflt  money  belonging  to  the  i^alntlff  In 
tie  further  sum  of  $146,  which  he  has  re- 
[ised  and  neglected  to  pay  to  the  plaintiff. 
*he  answer  apedflcaUy  denies  all  the  mate- 
lal  allegations  of  the  complaint 

At  tbe  trial  the  pMntlff,  testifying  In  his 
wn  behalf,  stated  In  general  terms  that  nt 
be  time  alleged  he  famished  and  deUvered 
9  the  defendant  $740  In  coin,  and  that  de- 
endant  took  and  appropriated  to  his  own 
ae  $146  in  money  belonging  to  the  plaintiff, 
nd  that  of  nelth»  of  said  amounts,  or  any 


to  iliov  by  uiem,  over  pulnUffs  olgeedtm 
and  exception,  that  at  tbe  time  ttie  mcmey 
was  delivered  to  dtfendant  by  plaintiff,  and 
as  part  of  the  same  transaction,  they  were 
engaged  In  unlawful  gaming;  that  the  mon- 
ey was  to  be  used  defraidant  In  tba  gone, 
and  was  so  used;  and  that  the  $14B  taken 
defendant  was  numer  lost  1^  him  In  snch 
gune^  and  tsken  bom  the  gambling  taUe 
while  the  game  was  In  progress.  At  the 
dose  of  the  testimony  for  plaintiff,  the  de- 
f«idant  moved  for  a  dismissal  of  the  actltm 
on  the  groond  that  the  contract  aoed  upon 
was  against  putdlc  poUcy  and  good  morals, 
and  <me  which  a  court  of  Juatloe  should 
not  enforoe.  This  motion  waa  sustained, 
and  plaintiff  appeals. 

Halntiff  did  not,  at  the  hearing,  oootro- 
T«rt  ttie  portion .  taken  by  defendant,  that 
If  the  money  sued  for  was  deUvered  to  him 
to  be  used  In  gaming,  nndor  the  circumstan- 
ces disclosed,  it  cannot  be  recovered  back  In 
a  conrt  of  JuaUce.  IfcKlnnell  t.  BoUnaon, 
8  Mees  ft  W.  434;  Badgley  v.  Beele,  8  Watts. 
288.  But  he  Insists  that  anch  a  Avttme  Is 
new  matter,  and  must  be  pleaded  before  It 
can  be  iwoved.  As  a  rule  of  plea^ng  thla 
la  undoubtedly  correct  A  d^endant  who 
haa  not  ideaded  the  lUegaUtr  of  the  contract 
aued  on  has  no  rl^t  to  offer  evidence  of  such 
Illegality,  and  It  Is  said  he  cannot  avail  hlm- 
adf  of  It  when  dlacloaed  by  the  plalutlCTs 
cas^  If  tbe  court  does  not  refuse  to  enter- 
tain the  action.  Oardoso  v.  Swift,  118  Mass. 
260.  Bat  no  waiver  by  the  defendant,  or 
net^eet  to  plead  such  a  defense,  can  otfllgo 
the  court  to  entertain  an  actioD  founded  up- 
on an  illegal  ox  immwal  contract  whoi  such 
illegallly  appears  In  the  caae.  tf  It  does  so 
appear,  the  court  may,  and  on  lurlndples  at 
putdlc  policy  and  good  morala  ought  to,  dla- 
miss  tike  action,  and  refuse  to  lend  its  idd 
to  enfcMroe  such  a  contract  The  rule  Is 
the  same  whether  the  Illegality  of  the  ctm- 
tract  appears  from  the  plaintiff's  caae  or  Is 
set  up  by  way  of  defense.  Buchtd  v.  SIvans, 
21  Or.  909,  28  Pac.  67.  If  the  illegality-  ap- 
pears from  the  plaintiff's  own  showing,  the 
court  will  say  to  him,  "You  have  no  right  to 
be  heard  in  a  court  of  Justice;"  but.  If  it 
does  not  so  appear.  It  cannot  be  shown  by 
the  defetidant  unless  pleaded.  Defoues  of 
this  nature  are  sustained  by  the  courts  on 
general  principles  of  public  policy  and  good 
morals,  and  not  to  enable  a  defendant  to  re- 
dress any  wrong  he  may  have  suffered  while 
engaged  In  snch  unlawful  practices.  Aa  was 
said  by  Lord  Mansfield:  **Tt»e  objection  tliat 
a  contract  is  Immoral  or  Illegal,  as  between 
plaintiff  and  def«idant  sounds,  at  all  times, 
very  111  In  the  month  of  the  def^dant  It 
la  not  tot  bis  sake,  however,  that  the  ob- 
jection is  ever  allowed,  but  It  Is  founded  In 
general  principles  of  policy,  which  the  de- 
fendant bos  the  advantage  of,  contrary  to 
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real  jusUoe  as  between  him  and  the  pUln- 
tlff;  bj  accident,  U  I  may  so  gay.  The  prin- 
ciple of  public  policy  Is  this:  'Ex  dolo  malo 
non  oritnr  actio.'  No  court  will  lend  Its  aid 
to  a  man  who  founds  his  cause  of  action 
upon  an  illegal  or  an  Immoral  act  If  frxun 
tbe  plalnUlI's  own  stat^ent,  or  otherwise, 
the  cause  of  actirai  appears  to  arise  «x  turpi 
causa  or  the  transgression  of  a  positive  law 
of  thla  country,  then  tbe  court  says  he  has 
DO  rlgtat  to  be  ■aaisted.  It  Is  upon  that 
ground  the  court  goea,  not  for  the  sake  of 
the  dofendant,  but  because  It  will  not  lend 
Iti  aid  to  such  a  plaintiff."  Hoi  man  t.  Jotm- 
wm,  1  Oowp.  313. 

The  question  in  this  case,  then.  Is  as  to 
whether  the  lll^ailty  of  the  pretended  con- 
tract aroeared  from  plaintiff's  own  case;  and 
Its  solution  must  depend  upon  the  fact  of  the 
orldence  given  by  hlms^  and  his  witnesses 
on  that  subject  beCsg  elicited  by  proper  croea- 
ezamination,  because  all  testimony  thus  elic- 
ited cwstltutefl  a  port  of  fba  evidence  In 
chief,  and  both,  the  direct  and  cross  ezaml- 
nation  must  be  treated  as  evidence  given  on 
the  part  of  the  party  calling  the  witness. 
The  testimony  of  a  witness  la  not  alone  his 
evidence  as  given  in  chief,  but  It  la  the  com- 
bined result  of  that  given  In  chief,  as  ex- 
plained, modified,  or  contradicted  by  tbe 
cross-examination.  Gampau  r.  Dewey,  9 
Mich.  417;  Wllaon  v.  Wagar,  26  Mich.  402. 
If,  therefwe,  the  croas-ezamlnation  in  thla 
case  waa  pn^,  tbe  Ulesallty  of  the  con- 
tract appeared  from  idalntiUTs  own  eas^  and 
the  motlrai  to  dismiss  was  prop^y  snatalned, 
although  no  such  defense  was  pleaded  In  the 
anawer.  Thero  Is  much  amfllct  In  the  books 
as  to  the  jffoper  limit  of  a  croes-examlnatloo, 
bat  it  Is  nnneceesazy  for  us  to  enter  i^on  an 
azamlnatlMi  ^  the  anthorltlefl,  or  to  attempt 
to  ascertain  the  mle  therefrom,  becanse  tibe 
question  Is  settled  by  section  837  of  HUl's 
Oodfl;  which  pioTldes  ^tat  *tbe  adrerse  par* 
ty  may  cross^xandne  the  witness  as  to  any 
matter  stated  on  his  direct  examination  or 
connected  therewith,  and  In  so  doing  may 
put  to  him  leading  queaUons;  but,  tt  he  ck- 
smlne  him  as  to  othtf  matters,  such  ezam- 
lnati<m  is  to  be  sobject  to  the  same  mlee  as 
the  direct  examination."  Under  this  statnts, 
and  the  rule  there  provided,  a  party  has  no 
right  to  cross-examine  a  witness  except  as 
to  facts  and  dnmmstances  stated  oo  hte  di- 
rect examination  or  connected  therewith. 
But  within  this  limitation  great  latltnde 
should  be  allowed  in  condnctlng  the  exami- 
nation. It  should  not  be  limited  to  the  ex- 
act facts  stated  on  the  direct  examination, 
but  may  extend  to  other  matters  which  tend 
to  limit,  explain,  w  qualify  them,  or  to  rebut 
w  modify  any  Inference  resulting  therefrom, 
provided  they  are  directly  connected  with  the 
mattw  stated  In  the  direct  examination.  It 
Is  true  the  party  against  whom  a  wltoess  Is 
called  cannot,  on  ooss^xamlniUion,  go  into 
an  independent  or  affirmative  case  on  bis 
part,  but  must  oooflne  his  examination  to 


such  tacts  connected  with  tbe  direct  a.:: 
lnati<Mi  as  go  to  conntoact  so  macb  q!  ih- 
case  of  his  advosary  as  the  direct  exsmiu 
tlon  tends  to  prove;  but  the  fact  that  cr; 
dene  called  forth  by  a  legitimate  crrm  mn 
nation  also  tends  to  sustain  stKiie  defaa 
affords  no  reason  why  It  sboold  be  exdiklr^ 
A  party  will  not  be  permitted  to  gleaa  «c 
certain  facts  from  bis  witness,  which. 
out  explanatlcm,  would  give  a  false  ootaiats 
the  matter  about  which  he  testlfles,  and  lbs 
save  his  witness  from  the  rffHwy  procw  <£ 
a  cross-examination,  wbi(^  the  real  tw 
action  could  be  shown. 

When  a  witness  Is  called  and  exaxniotd 
concerning  any  particular  matter,  the  ^iv 
Imposes  the  obligation  upon  him  to  state  tte 
whole  truth  concerning  snch  matter  k^s. 
his  knowledge,  and  a  direct  examtaatfan,  tf 
perfectly  fair,  would  generally-  disciose  iS 
the  witness  knows  ctwcerning  tbe  macff 
about  whScb  he  Is  teetlfy-lng;  tvot,  betw 
the  party  calling  him  may  ao  avnifttiij  ai 
adroitly  conduct  tbe  exandnattooi  in  ddtf  ■ 
to  disclose  only  those  facto  wlilcb  are  In  lii 
f&Tor,  and  omceal  those  whlidi  are  agalK 
him,  the  law  has  given  to  tbe  advene  jttt! 
the  right  of  cross-ecdmlnatlon,  tor  tiis  pti- 
pose  of  bringing  out  tbe  facte  thus  ooseetM. 
Now,  in  this  case,  when  tbe  plalnfiir  m 
called  and  examined  to  chief  Gonaeming  At 
alleged  loan,  the  law  Imposed  upon  him  tte 
obligation  to  state  the  wh6te  trtdb.  and.  1! 
he  had  done  so,  he  vrould  have  disclosed  tk 
fact  that  It  was  not  a  legltlDiate  loan,  be 
that  he  and  the  defendant  were,  at  tbe  tiz± 
engaged  to  an  unlawful  game;  tbat  be  ts' 
nlabed  defendant  money  to  enable  Irim  to 
engage  to  It;  that  defendant  lost  tbe  mmef 
so  famished,  and  plalntifr  reOdlTCKd  tt  to 
him,  and  Ada  oontlnned  ontU  tbe  aggre^n 
amount  of  such  jHretended  loan  readied  da 
sum  of  9740;  and  that  the  remaining  SUS 
sued  for  waa  money  thus  ^"i«^f>d  and  kst 
and  which  defendant  took  from  tbe  giinl"^ 
table.  He  would  have  thus  disdoaed  sad  la 
forth  facta  upon  which  no  court  of  jaaOa 
would  grant  him  relief.  But  having  on  Ui 
examination  In  chief,  disclosed  only-  so  moel 
of  the  transaction  out  of  which  tbe  preteoded 
contract  arose  aa  was  fiiTanble  to  Um.  sad 
whldi  left  tiie  Inference  that  It  waa  l^tomm 
and  legal,  and  having  concealed  tiie  tufa 
which  woe  against  him.  It  was  within  ite 
llmlto  ot  a  strict  cross^xsmlnatloii.  for  tk 
defendant  to  bring  oat  the  remaining  faea 
concerning  the  pretended  loan,  and  the  tt- 
eomstancea  under  which  it  waa  made.  And. 
while  the  objection  that  Us  contract  with  ti» 
ptstotUf  la  Illegal  and  immoral  sounds  ver 
111  to  the  moDth  ot  tbe  d^endant.  It  Is  boc 
for  his  sake  tbs  objection  Is  allowed,  bnt  up- 
on principles  of  pnUlc  poUcy,  whfcli  he  ~t« 
the  advantage  of,  contrary  to  real  Justice  at 
between  him  and  the  platotlffr  so  that  al- 
Uiongh  thoe  appears  to  ba  some  eqolty  M 
favor  of  the  tfalntlff  and  agalnat  the  de- 
fendant, It  cannot  avail  him  la  this  csaa  Wi 
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STATB  r.  WBBKS  st 
<Snprein*  Coart  of  Ore^OQ.  Oct.  Term,  1882.) 
Tbiai^Vbkdiot— Uhcbbtaintt— Ambitoheht. 
A  verdict,  In  a  case  where  two  dafend- 
ants  are  jointly  prosecnted,  that  readi,  "We. 
the  jnry,  find  the  defendant  guilt?  as  charged," 
la  void  for  uncertainty,  and  such  a  verdict  can- 
not be  amended  to  show  that  It  was  intended 
to  oonvict  hoth  defatdaots. 

Mike  We^  and  another  were  convldted  of 
larceny,  and  appeaL  Reversed. 

WAUX),  J.  On  the  trial  of  two  defend- 
ants for  larceny,  a  verdict  which  reads,  "We, 
the  Jury,  Impaneled  to  try  the  above  case, 
find  the  defiant  piUty  as  charged  In  the 
Indictinent,"  Is  void  lor  uncertainty.  Such  a 
Terdlct  cannot  be  amraided  on  Qie  affidavits 
of  the  jurors,  showtog  that  th^  intended  to 
convict  both  defendants.  Blchards  v.  Sperry, 
7  Wis.  219.  Judgment  reversed,  and  new 
trial  ordered.  Com.  v.  Call,  21  Pick.  5U; 
Stuart's  Case,  28  Orat  067;  Hogan  r.  State, 
80  Wis.  428. 


ADAMS  V.  McPHBBSON. 
(Supreme  Court  of  Idaho.    X>ec  7.  180S.) 
Nonoi  or  AppBAL— Rboord. 
The  record  mast  affirmatively  show  the 
■ervice  of  the  notice  of  appeal  on  the  adverse 
partT  or  his  attorney.    Section  4808,  Rev.  St. 
1887,  la  mandatory,  and  the  record  most  affirm- 
atively show  that  it!  provlsioni  have  been  com- 
plied with,  to  0ve  this  court  jurisdiction. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Z^emhl  county; 
D.  W.  Standrod,  Judge. 

Action  by  (George  N.  Adams  against  M. 
M.  McPborscm,  administrator  of  the  estate 
of  Charles  A.  Wood,  deceased.  There  was 
Judgment  for  defendant,  and  plaintiff  ap- 
pealed. Defendant  moves  to  dismiss  the  ap- 
peal. Motion  granted,  and  Judgment  af- 
firmed. 

B.  P.  Qnarles,  for  appeUaot  Toas  An- 
gel, for  respondent 

SULLIVAN,  J.  This  Is  an  attempted  ap- 
peal from  the  judgment  The  respondent 
moves  to  dismiss  the  appeal  on  the  ground 
that  file  record  falls  to  show  that  the  notice 
«f  appeal  has  been  served.  Section  4808, 
Rev.  St.  Idaho,  provides  as  follows:  "An  ap- 
peal is  taken  by  filing  with  the  clerk  of  the 
court  in  which  the  judgment  or  order  ap- 
pealed from  Is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the 

*  PnbUsfaed  threogh  the  oourt«v  of  the  offi- 
eUl  r^orta^ 


the  adverse  party  or  his  attorney,  .the  notice 
of  appeal.  The  appeal  Is  taken  by  comply- 
ing with  the  requlremwts  of  said  section, 
and  without  cmnpUance  therewith  on  appeal 
cannot  be  taken.  The  Jurisdiction  depends 
upon  a  compliance  wltii  the  provisions  of 
said  section,  and  the  record  on  appeal  must 
affirmatively  show  that  the  notice  of  appeal 
was  served  upon  the  adv«se  par^  or  his  at- 
torney, to  give  this  court  Jurisdiction  to  de- 
termine the  case  upon  its  merits.  In  Tootle 
T.  French,  2  Idaho,  747,  26  Pae.  lOBl.  this 
court  held  that  Uie  record  must  afflrmaUve- 
ly  show  that  the  notice  of  appeal  had  beoi 
filed  with  the  derk,  and  served  on  the  ad- 
verse party  or  his  attorney,  within  the  time 
required  by  the  statute.  See,  also,  Bayne 
New  Trials  ft  App.  I  210;  BlUs  v.  Bennet, 
(CaL)  3  Fac.  801;  Brown  v.  Qneavt  Id.  811: 
Franklin  v.  Reiner,  8  Cat.  340;  Beets  v. 
Chart,  79  CaL  18S,  21  Faa  TSO;  Fateman  v. 
Tyrrtit  SO  CaL  32a  Tlte  Jndgment  of  the 
court  below  Is  afSrmed,  and  the  appeal  dls- 
ndssed,  with  costs  In  favor  of  the  respond- 
oit. 

HUSTOX,  a  J.,  and  MOBGANi  X.  concur. 


GANTWBLL  v.  MePHERSON. 
(Sotireme  Court  of  Idaho.    Dec  12,  1893.) 
Appeal— PRBPARiire  Record  —  PLSADirrsa — Bxb- 
dmoK— Rbvivu  ov  Judombitt  —  Limitatioii 
ov  Actions. 

1.  Rule  6  of  the  rules  of  this  court  requires 
the  parties  to  prepare  printed  briefs  of  the 
points  and  authorities  relied  upon,  and  In  cit- 
Ing  cases  from  published  reports  requires  the 
names  of  the  parties  as  thv  an»ear  in  the  title 
of  the  case,  as  well  as  the  book  and  page,  to  he 
given. 

2.  The  rule  of  liberal  construction  of  the  al- 
legations of  pleadinss  when  determining  their 
^ect  prevails  in  this  state. 

3.  Under  section  4406,  Rev.  St  18S7,  the 
purchaser  of  real  estate  at  execution  sale  Is  not 
entitled  to  possession  thereof  until  the  period 
of  redemption  has  exi^red. 

4.  A  proceeding  to  revive  an  orisinal  judg- 
ment under  the  provision  of  section  4498,  Rev. 
St  which  declares  that  If  the  purchaser 
of  real  estAte  sold  on  execution  fails  to  recover 
possesaion  thereof  "in  consequence  of  some  ir- 
reeuiarity  in  the  proceedings  concerning  the 
sale,"  does  not  accrue  until  the  period  of  re- 
duaption  has  expired. 

o.  A  proceeding  to  revive  an  original  judg- 
ment under  the  provistou  of  section  4498,  Rev. 
St.  1887,  which  declares  that  if  the  purchase 
of  real  property  sold  on  execution  fails  to  re- 
cover possession  thereof  "because  the  property 
sold  was  not  subject  to  execution  and  sale, 
does  not  accrue  until  tliat  fact  is  known  to  the 
purchaser. 
(S^ahus  by  the  Court) 

Appeal  from  district  conr^  Z<embl  county; 
D.  W.  Standrod,  Judg& 

Action  by  James  Cantwell  against  M.  M 
Mcpherson,  administrator  of  the  estate  of 
William  Wallace,  deceased*  to  revive  « yofig- 
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molt  Plaintiff  had  Jndgment;  and  defend- 
ant  appeals.  Affirmed. 

B.  P.  Qoarlea,  for  appellant  Hawley  & 
Reeves  and  T.  M.  Stewart,  for  respondent 

SULLIVAN,  J.  This  Is  an  application  to 
reTlve  a  Judgment  The  proceeding  was 
commenced  in  the  court  below  by  petition  on 
the  18th  day  of  September,  1SS9,  and  al- 
leges as  a  ground  for  snch  revlral  that  the 
petitioner  failed  to  get  title  to  the  land  sold 
In  satlsjCaction  of  said  judgment,  or  to  get 
possession  thereof.  To  this  petition  a  de- 
murrer  was  filed,  on  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  state 
a  cause  of  action,  which  demurrer  was  sus- 
tained by  the  c<nirt,  and  Judgment  of  dis- 
missal AvAj  entered.  Thereafter  an  appeal 
was  taken  to  a  former  term  of  this  court, 
and  the  Judgment  of  the  district  court  re- 
versed. For  opinion,  see  2  Idaho,  1014,  29 
Pae.  102.  The  facts  of  the  case  are  fully  set 
forth  in  that  opinion,  and  will  not  be  re- 
peated here.  The  defendant  thereafter  an- 
swered the  petition,  and  the  cause  was  tried 
by  the  district  court,  and  a  Judgment  of  re- 
vival duly  entered,  from  which  Judgment 
this  appeal  is  taken.  The  appellant  speci- 
flea  five  errors  of  law  and  all  ore  Included 
In  one,  to  wit:  The  court  erred  "in  not  sus- 
taining the  plea  of  the  statute  of  llmltatloDS 
In  behalf  of  the  defendant" 

Appellant  contends  that  the  allegations  of 
the  petition  In  this  case  must  be  most  strong- 
ly construed  against  the  petitioner,  and,  if 
so  construed,  contends  that  the  petition  does 
not  state  facts  sufficient  to  warrant  the  re- 
vival of  said  Judgment,  and  citra  a  num- 
ber  of  cases  from  the  supreme  court  of  Call- 
fornia  as  maintaining  the  rule  of  construc- 
tion contended  for.  The  titles  of  the  cases 
dted  are  not  given  in  the  brief,  and  In  that 
respect  it  falls  to  comply  with  rule  6  of  the 
rules  of  this  court  32  Pac  vi.  Sold  mie  re- 
quUres  the  names  of  parties  as  they  appear 
In  the  titles  of  the  cases,  as  well  as  number 
of  the  volume  and  page,  to  be  given.  It  Is 
expected  that  attorneys  will  comply  with 
said  rule  in  the  citation  of  authorities  and 
the  preparation  of  briefs.  The  rule  for  the 
construction  of  pleadings  as  laid  down  in  the 
anuKHTltles  cited  Is  not  the  rule  that  obtains 
In  this  state.  Section  4207,  Rev.  St.,  pro- 
vides that  in  the  construction  of  a  pleading 
for  the  purpose  of  determining  Its  efFect  Its 
allegations  must  be  liberally  construed  with 
a  view  to  substantial  Justice  between  the 
parties.  The  pleading  In  this  case  clearly 
shows  that  this  cause  Is  not  within  the  stat- 
ute of  limitations.  This  proceeding  was 
brought  rmiet  section  4498,  Rev.  St  1887, 
and  the  part  of  said  section  applicable  to 
this  case  is  as  follows:  "If  the  purchaser  of 
property  at  sheriff's  sale  or  his  successor  In 
interest  fail  to  recover  possession  In  conse- 
quence of  irregularity  in  the  proceedings 
concmilng  the  sale,  or  because  the  prop- 
4rt7  sold  waa  not  subject  to  ezecntion  and 


aale,  the  conrt  having  Jarfs^ctioB  ttrnvt 
must,  after  notice  and  on  motion  of  wa± 
party  In  interest  or  his  attorney,  rertve  tkt 
original  Judgment  in  the  name  of  the  pe- 
titioner for  the  amount  paid  by  muSi  pv- 
chaser  at  the  sale."  It  is  conceded  by  boa 
appellant  and  respond'ent  that  the  Umltstia 
for  this  action  is  fixed  by  section  40M,  Bcc 
St  1887,  and  Is  three  years. 

The  controlling  question  in  this  CMse 'm. 
when  did  the  cause  of  this  ^vceeding  ihie! 
This  question  must  be  determined  on  the 
Judgment  roll,  which  contains  neither  %. 
statement  nor  a  bill  of  exertions.  Then  k 
no  dispute  as  to  the  date  of  the  sbexifi 
sale  of  the  r^al  estate  described  In  the  peti- 
tion, which  is  August  14.  1886;  and  tbn 
is  no  dispute  as  to  the  fact  tliat  the  per- 
chaser  of  said  real  estate  at  said  sale  wn 
entitled  to  a  sherlETs  deed  therefor  at  ite 
expiration  of  six  months  after  said  sale;  tai 
that  such  deed  was  duly  execnted  m  t£e 
15th  day  of  February,  18S9.  The  apprikn 
contends  that  the  cause  of  action  arose  as 
August  14,  1886,  the  date  ot  said  AenTt 
sale,  and  that  this  proceeding  was  not  am- 
menced  until  over  three  years  thereafter,  ta 
wit  on  September  18.  1889,  and  theretore 
was  barred  by  the  statute  of  limitaticmK 
while  the  respondent  contends  that  the  csoae 
of  action  did  not  arise  prior  to  Pebruaiy  U. 
1SS7.  the  date  of  said  sberifTs  deed,  and  for 
that  reason  does  not  come  within  the  provi- 
sions of  the  statute  of  limitations.  S«cnca 
4496,  Rev.  St  1887,  provides,  among  otbff 
things,  as  follows:  "Until  the  expiration  aC 
the  time  allowed  for  redemption  the  coon 
may  restrain  the  commission  of  waste  on  tbc 
property,  by  order  granted  with  or  witboo: 
notice,  on  the  application  of  the  pnrdtaser  or 
the  Judgment  creditor.  Bat  it  shall  not  be 
deemed  waste  for  the  person  in  posscsiios 
of  the  property  at  the  time  of  the  sale  or 
entitled  to  possession  afterwards  during  [be 
period  allowed  for  the  time  of  redempties 
to  coutinue  to  use  it  In  the  same  manner  is 
which  It  was  previously  used."  Tltla  sec- 
tion waa  adopted  by  Idaho  tnm  the  stat- 
utes of  California,  and  as  early  as  1851  die 
supreme  court  of  that  state  construed  smU 
section  In  Duprey  v.  Moran,  4  CaL  1% 
That  was  a  suit  In  ejectmrat  by  tlie  lurider 
of  a  sheriff's  certificate  of  sale  to  reeoTcr 
possession  of  real  estate  tiefwe  the  period 
for  redemption  bad  spired.  Hie  coort 
that  the  suit  was  prematurely  begnn.  Gttf 
V.  Middleton,  5  Cal.  392,  holds  that  said  seo 
tlon  of  the  statute  allowing  redemption  ct 
the  property  sold  at  Judicial  sales  eootem- 
plates  that  the  possession  shall  not  cbaage 
to  the  purchaser  until  the  time  for  redeiop- 
tion  has  expired.  See,  also,  Shlrlc  Tboit- 
as,  121  Ind.  147.  22  N.  B.  970;  Bodine  t. 
Moore,  18  N.  Y.  347;  Bowman  t.  People,  S3 
HI.  246.  It  la  not  contemplated  by  the  sta^ 
ute  that  the  purchaser  at  a  sale  of  real  es- 
tate undo*  execution  acquires  title  to  tht 
land  so  purchased,  or  that  he  la  entitled  is 
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sssession  of  Bald  real  estate  nntll  the  exe- 
itloQ  of  said  sheriff's  deed,  on  the  15th  day 
r  February,  18S7.  Section  4498.  supra,  de- 
area  that  If  the  purchaser  of  property  at 
lerffTs  sale  falls  to  recover  possession  there- 
r  in  consequence  of  some  Irrepolarlty  In  the 
roceedlngs  concerning  the  sale,  or  because 
le  property  sold  was  not  snbject  to  electi- 
on and  sale,  the  original  judgment  may  be 
sTived.  The  purchsB^  of  real  estate  at 
lerlfTs  sale  is  not  entitled  to  possession 
lereof  until  the  time  for  redemption  has  ex- 
Ired,  and  a  sheriff's  deed  executed  therefor, 
.nd  an  action  tmdor  section  4498,  Rev.  St., 
xc  the  revlTal  of  an  original  judgment  on 
3e  gromid  of  "some  irregularity  In  the  pro- 
eedin^  concerning  the  sale"  does  not  ac- 
me until  the  period  for  redemption  has  ex- 
Ired,  and  a  ftberlCTs  deed  executed  for  such 
md.  The  statute  of  limitations  does  not 
ee:ln  to  run  until  such  time  has  expired,  and 
deed  executed.  In  this  case  it  is  not  daim- 
d  that  respondent  failed  to  get  possession 
a  f:onsequence  of  any  Irregularity  In  the  pro- 
eedlDKS  concerning  the  sale,  but  It  is  clalm- 
d  that  he  failed  to  get  possession  because 
aid  land  was  not  "subject  to  erecntion  and 
ale."  The  record  shows  that  one  Wallace 
ntered  said  land  under  the  desert  land  laws 
>t  congress,  made  final  proof  and  payment, 
ind  received  a  final  receipt  or  certificate 
herefor;  that  thereafter  one  Samuel  E.  Rip- 
•ey,  on  the  18th  day  of  June,  1886,  began 
i  contest  against  said  entry,  and  that  such 
ontest  was  pending  until  the  24th  day  of 
Lpril,  1889.  on  which  date  said  contest  was 
lecided  by  the  commissioner  of  the  general 
and  office  of  the  United  States  In  favor  of 
laid  contestant,  and  thereupon  the  said  en- 
ry  of  Wallace  was  canceled,  and  said  land 
jecame  a  part  of  the  public  domain  of  the 
[JnUed  States.  Until  said  decision  was  made 
t  was  not  known  that  said  land  was  not 
'subject  to  execution  and  sale,"  for  if  the 
leclsion  had  sustained  Wallace's  entry.  In- 
itead  of  canceling  it,  said  land  would  have 
been  subject  to  sale  on  ^execution,  and  no 
cause  for  the  revival  of  the  original  judg- 
ment would  liave  accrued.  As  the  cause  for 
revival  did  not  accrue  until  said  entry  was 
canceled,  the  statute  of  limitations  did  not 
begin  to  run  until  that  event  occurred.  This 
proceeding  was  begun  on  the  18th  day  of 
September,  1889,  less  than  five  months  SLfter 
the  cause  for  a  revival  of  the  original  judg- 
ment had  accrued,  and  was  not  barred  by 
Oxe  statute  of  limitations.  The  Judgment 
of  the  court  below  is  aflOrmed.  with  costs 
of  this  appeal  In  favor  of  resiKnident 

HUSTON,  0.  3^  concurs. 

MORGAN,  3„  having  t>een  counsel  tor  re- 
spondent In  the  court  below,  took  no  part 
In  tb*  bearlDf  and  decislcm  of  this  case. 


Nkootublb  Instbombjits— Fatmbnt  bt  OnAaAM- 

TOB— RSCOVXBT  TBOH  HaKXBS. 

Where  defendants  gave  plaintiff  and  tiH 
other  person  a  note  to  seenre  an  indebtedness, 
and  the  note  was  indorsed  and  gnarantied  by  the 
payees,  and  the  money  obtained  from  a  bank, 
and  when  the  note  became  due  It  was  not  paid, 
bnt  defendants  took  ft  up,  and  gave  a  new  note 
directly  to  the  bank,  which  was  also  indorsed 
and  guarantied  like  me  old  one,  the  transactions 
show  an  intent  on  defendants'  part  to  have  the 
bank  carrr  the  amount  of  the  note  on  the  joint 
credit  of  QiemaelTea,  as  makers,  and  of  plaintiff 
and  the  other  payee,  as  indorsers  and  guaran* 
tees;  and,  if  aefendantB  fail  to  pay  the  new 
note,  plaintiff  may  recover  from  them  the 
amount  he  is  compelled  to  pay  as  guarantor. 

Appeal  from  superior  court,  King  county; 
Richard  Osbom,  Judge. 

Action  by  C.  M.  Austin  against  A.  N.  Ham- 
ilton and  B.  H.  Hubbart  to  recover  a  sum 
of  money  which  plaintiff  was  compelled  to 
pay  as  guarantor  of  a  note  made  by  defend- 
ants. Judgment  for  plaintiff,  and  defend- 
ants appeal.  Modified. 

Turner  &  McCutcheon,  for  appellants.  &rr- 
ing  T.  Cole,  for  respondent. 

HOTT,  J.  This  action  was  brought  by  the 
plaintiff  to  recover  of  the  defendants  moneys 
which  It  was  alleged  he,  as  guarantor  of  a 
certain  note  of  the  defendants,  had  been 
compelled  to  pay  for  and  on  their  behalf. 
Defendants,  by  their  answer,  denied  that 
such  guaranty  was  made  at  their  instance 
or  request,  or  that  the  money  which  the 
plaintiff,  as  such  guarantor,  had  been  com- 
pelled to  pay,  was  so  paid  for  their  use  and 
benefit.  The  note  upon  which  the  contract 
of  guaranty  was  Indorsed  was  made  payable 
to  the  Boston  National  Bank,  at  whose  re- 
quest, and  as  a  part  of  the  transaction  by 
which  it  accepted  the  note,  the  guaranty 
was  made.  The  only  reason  which  Is  sug- 
gested on  the  part  of  the  defendants  why  the 
verdict  of  the  jury  was  wrong  grows  out  of 
a  claim  that  the  plaintiff  failed  to  prove 
that  the  contract  of  guaranty  which  he  en- 
tered Into  was  made  at  their  request,  or  for 
their  use  and  benefit  And  If  we  were  of 
the  opinion  that  the  proofs,  when  taken  to- 
gether, did  not  establish  any  further  facts 
than  the  defendants  concede  to  them,  we 
should  probably  agree  with  their  contention 
as  to  the  legal  propositions  Involved  In  the 
case;  but,  as  we  view  the  proofs  offered  on 
the  part  of  the  plaintiff,  they  fully  establish- 
ed every  proposition  which  the  defendants 
claim  It  was  necessary  for  him  to  have  es- 
tablished in  order  that  he  might  recovw.  It 
Is  true  that  the  proofs  may  not  have  satis- 
factorily established  the  fact  that  there  was 
any  direct  request  on  the  part  of  the  de- 
fendants, or  either  of  them,  to  the  plaintiff 
at  the  time  he  made  the  contract  of  guaran- 
ty upon  which  the  suit  was  brought,  that  he 
should  do  so;  and.  If  the  objections  of  the 
defendants  as  to  the  txoot  ot  afba  transao- 
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Uona  whleb  led  to  the  giving  of  this  note  and 
the  guaranty  thereof  should  be  sustained, 
the  case  at  the  plaintiff  would,  perhaps, 
fall  for  want  of  proof.  In  our  opinion,  how- 
ever, the  court  properly  allowed  proof  to  go 
to  the  Jury  as  to  all  the  transactions  which 
led  up  to  the  giving  of  this  note,  and  the 
tadorsement  of  the  contract  of  guaranty 
thereoa.  Such  proofs  satisfactorily  estab- 
lished the  fact  that  an  original  note  had  been 
made  to  the  plaintiff  and  another  person, 
with  whom  he  was  acting,  to  secure  an  In- 
debtedness due  to  them  from  one  or  both 
of  the  defendants;  that  the  said  plaintiff 
and  the  person  with  whom  be  was  acting 
duly  Indorsed  and  guarantied  such  original 
note  to  the  Boston  National  Bank,  and  ob- 
tained the  money  thereon;  that,  upon  such 
note  becoming  due.  It  was  not  paid  by  the 
makers,  but  was  token  up  by  the  giving  of 
a  new  note  made  by  the  makers  of  the  orig- 
inal <me,  either  directly  to  the  bank  or  to 
the  payees  of  the  former  note,  and  by  them 
guarantied  to  the  bank;  that  this  transac- 
tion had  been  repeated  one  or  more  times, 
"but  always  as  a  continuation  of  the  original 
transaction  which  the  defendants  ar- 
iunged  to  have  fh^  note  used  by  the  plain- 
tiff, or  the  plaintiff  and  the  one  with  whom 
tie  was  as80(dated,  at  the  bank,  tac  the  pui> 
pose  dther  of  obtaining  the  money  thereon 
or  procuring  a  renewal  of  tiie  note  upon 
which  the  mott^  had  been  originally  ob- 
tained. Socb  being  the  fact,  It  Is  evident 
ttiat  If  the  several  notes  which  were  made 
by  the  defendants  in  the  transaction  had 
been  s&cb  made  to  the  pl^ttff,  and  by  him 
Indorsed  and  goarantled  to  the  bank,  the 
•defendants  would  be  Uable  to  him  if,  as 
«ucb  indorser  and  gnarantmr,  he  had  been 
•called  Qpon  1^  the  bank  to  pay  the  amount 
■due  upon  the  note;  and  we  do  not  think, 
under  the  circumstances  disclosed  1^  the 
pToots,  that  the  fact  that  the  subsequent 
notes  were  made  directly  to  the  bank  and 
fuaranUed  by  tiie  plaintiff,  instead  of  be- 
tns  made  to  him  and  then  guarantied,  could 
In  any  manner  affect  the  substantial  rights 
-of  the  parties  to  ttie  note.  The  transac- 
tions, t^en  t(%eth»,  clearly  show  an  in- 
tent on  the  part  of  the  makers  of  the  note, 
and  of  the  plaintiff  as  the  one  for  whose 
benefit  the  notes  were  made,  to  procure  of 
the  bonk  the  carrying  of  the  amount  orig- 
inally due  from  the  defendants  upon  the 
Joint  credit  of  the  makers  of  the  note,  and 
the  plaintiff  as  indorser  or  guarantor. 

A.  technical  objection  was  raised  1^  the 
-defendants,  growing  out  of  the  manner  in 
which  the  note  and  the  gnaran^  thereon 
were  put  in  evidence,  but  we  think  the  whole 
transaction  occurring  at  the  trial  sufficiently 
established  the  fact  that  the  note  and  the 
guaranty  written  thereon  were  properly  In 
-evidence. 

The  ezc^rtlon  to  the  instruction  given 
the  court  to  the  Jury  relied  upon  In  the  brief 
■ot  appellants  li  founded  upon  th^  conten- 


Uon  as  to  what  was  showa  by  the  pnei 
with  which  cont^tlon  we  cannot  «cre«.  i 
is  not  claimed  but  that  such  instroctloB  or 
rectly  stated  the  law,  if  tJiere  was  uft^ 
In  evidence  from  whlcb  the  Jmy  wen  it- 
thorlzed  to  find  that  tbe  contract  ot  pr 
anty  was  made  at  the  InBtanoe  or  ftrite 
benefit  of  the  defendants;  and,  is  we  diit 
there  was.  It  follows  tbat  the  defodci 
were  not  Injured  by  such  lustra ctkm. 

The  court,  In  entering  judgment, 
as  a  part  thereof,  ¥50  as  an  attorner'i  f% 
that  being  the  amount  stlpolated  in  Ox  c^:' 
to  be  paid  by  the  makers  in  case  scdui  *a 
brought  th^eon.  In  so  doins  tiw  ooon  cc- 
mltted  an  error.  The  action  was  not  n?: 
the  note  as  such,  but  was  to  recover  nk'St; 
paid  out  by  the  plaintiff  for  the  use  and  Ut 
efit  of  the  defendants.  If  the  defei^&ti: 
properly  moved  against  this  particular  ^ 
and  called  the  attention  of  the  court  &n- 
to,  and  it  had  refused  to  mo^Uj^  tlu 
meat  by  striking  It  therefrom,  we  Ai^ 
award  the  appellanto  costo  of  this  cmn  a 
account  of  our  modiflcatton  of  the  ivAgmei 
In  that  regard;  but  as  tbe  rec(vd  foils » 
show  that  this  particular  item  was  sepan> 
ly  moved  against  or  tbe  attration  of  ^. 
court  in  any  mann^  specially  called  to  b<- 
error.  It  would  not  be  Just  to  award  tl  c 
costs  of  the  appeal  on  that  acooimt  TV 
cause  will  be  remanded  to  the  mp^* 
court,  with  instructions  to  set  aside  the  fix 
mer  Judgmoit,  and  «iter  a  new  one  for 
amount  tbereof,  less  said  item  of  ISO,  v^i 
Interest  w  sucb  amount  from  tbe  date  of 
forms  judgmmt;  the  respondoit  to  be  i!- 
lowed  costs  as  upon  a  full  afflrmaQca 

DUNBAR.  0.  and  8TXLBS,  SCOTT, 
and  ANDERS,  XT.,  concnr. 


8TATB  T.  WAI/TBRS. 

(Supreme  OoarC  of  Washingtoa.   Nbf.  SSL 
1893.) 

For  majwity  oploion.  Me  84  Fae.  fl8& 

SCOTT.  J.,  (dlsynting)  I  think  the  ann 
has  glvra  a  wrong  and  altogether  too  rWd  o 
interpretation  of  the  constitutional  pranitis  ; 
prohlUtIng  Judges  from  charging  Jorics  [ 
respect  to  matters  of  tiact  or  oomnaiilv 
thereon,  and  one  that  wlU  svloDBly  tabu- 
rass  the  lower  courts  in  tbe  trials  atsi- 
The  obj^  and  intoit  of  this  pcortehu  is »  j 
prevent  the  judge  from  cmveytng  Us  ofb^ 
of  the  truthfulness     untmtbfolneaa  of  iV  \ 
part  of  tbe  testimony  to  the  Jury,  but »  ! 
to  prevmt  htm  from^  In.  guarded  lansw 
Instructlns  the  jury  what  may  be  the  lefi' 
effect  of  testimony  if  believed  by  them,  or 
what  credit  It  may  or  may  sot  be  estiiM 
to  as  matter  of  law,  nor  from  inddeotaH; 
alluding  to  admitted  facts.  The  strict  raia- 
pretatlon  bere  ^ven  la  snstalied  ^ 
courts  of  Texas,  but  I  believe  not  dievliiA 
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Tbe  Tttzu  profiilOB  1ft  that  tbft  Jndse  "iliall 
not  axpresB  any  iq^nloii  ai  to  tbe  weight 
of  the  erideno^  nor  shall  he  sun  up  the  tee- 
tlmony."  Fanlah  t.  State,  46  Tax.  Onta 
la  that  "judges  shall  not  charge  jnriaa  with 
cespect  to  matters  of  fact,  nor  comment  there- 
on, but  shall  dedare  the  law."  It  maj  be 
that  onra  la  tbe  more  strict  of  tbe  two,  yet 
tJtio  evident  intentl<m  Is  to  iwercnt  the  Judse 
from  InfltHBiiciug  the  Jury  In  flndlng  aa  to  tbe 
truthfulness  of  partlcola]*  teatlmimy.  Now, 
he  must  dedare  the  law,  and  the  particular 
law  declared  must  be  with  re^enoe  to  the 
facta  inrored  In  the  particular  case,  and  must 
of  necessity  be.  In  a  measure,  a  charge  with 
respect  to  matt^  of  fact 

It  may  be  ttiat  the  instruction  complained 
att  relating  to  the  recent  possession  of  stolen 
property,  was  not  aptly  framed,  yet  In  the 
light  (rf  the  whole  charge  I  do  not  think  It 
waa  erroneous.   It  shoold  not  be  held  error 
for  Oie  court  to  instruct  the  Jury  that  ttie  re- 
cent posseasion  of  stden  property,  if  oner* 
plained,  Is  a  drcnmstanee  tending  to  show 
the  guilt  of  Ihe  defendant.— something  that 
la  imiveraaDy  conceded.   The  Jury  are  left 
■free  to  find  aa  to  the  trothfulnesa  of  the  tes- 
timony, and  aa  to  the  weight  that  ahould  be 
attached  to  it   Such  an  Inatmction,  Inatead 
•of  commenting  upon  the  facts,  Is  ratbw  de- 
daring  the  law  upon  tbe  facta,  mr  Informing 
the  Jury  what  the  legal  effect  of  certain  tes- 
timony Is  «■  m^  be,  or  what  authority  th^ 
have  a  right  to  attach  to  it  as  a  mattv  of 
law.   It      not  a  comment  on  tbe  facts. 
"Comment'*  aa  used  here^  means  something 
in  the  natore  of  a  criticism.   If  snch  an  in- 
atmctlon  Is  obnozlons  to  tids  prorislon,  tt  la 
because  It  Is  a  charge  with  respect  to  mat- 
tecs  of  fact   Tbe  proviso  of  the  QaUfomla 
-coDstittteUm  Is  that  "Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact  but 
m^  state  ttie  testimony,  and  declare  the  i 
Uw,"  (section  17.  art  6d  and  fai  that  state 
a  charge  that  the  recent  possession  of  stolen 
{HToperty  la  a  drcnmstanee  tondtns  to  shbw 
guUt  is  authorised,  (People  t.  Fagan,  66  OaL 
534,  e  Pac.  8M.)   It  cannot  be  miOntained 
that  it  Is  so  becauae  of  tbe  prorlslim  p»- 
mitthig  Judges  to  state  fbe  testimony,  for  It 
is  not  a  stating  of  the  testimony,  nor  does  It 
purport  to  be.   Such  a  diarge  can  gain  no 
additional  aanctlon  from  thla  proTlslon,  and 
the  other  provision,  preventing  Judges  from 
-diarglng  with  respect  to  matters  of  fact,  is 
Identical  with  ours.   A  Judge  would  not  be 
auth(Hlxed  to  comment  i^ton  or  crltldse  the 
testlnumy  In  California.   He  may  atate  it 
but  otberwlae  the  prohibition  la  folly  aa 
atrtrng  as  our  own,  and.  If  such  a  charge  can 
be  authorized  under  one  <tf  said  constitution- 
al provisions,  it  can  be  under  the  other.  The 
sole  purpose  of  such  a  provision  Is  to  pre- 
vent Judges  from  charging  Juries  with  re- 
spect to  matters  of  fact  In  such  a  wny  as  to 
influence  them  In  finding  as  to  tbe  truthful- 
ness of  the  testimony.    A  literal,  rigid  eu- 
forcement  of  this  provl^on,  as  viewed  1^  the 


niaJorUy»  wQl  rfvolattonbM  the  i^iteai  «ff 

trials.  Under  snch  a  strict  InterpretatlMi  m 
will  prevent  a  Judge  ficem  aUudlng  to  tha 
facts,  he  would  not  be  authorised  to  Instrnat 
tiie  jiuy  that  the  recent  posscftslon'of  stolm 
property  should  be  considered  with  t^a- 
ence  to  the  oplanation  ^ered  Oieretor  by 
the  defendant;  or  to  Instruct  tfann  what  ^- 
fect  certain  testlmooy  would  not  be  entitled 
to^— fw  Instance,  that  the  recent  possessUm 
of  stol^  property,  If  uneq>lalned,  la  not 
alone  snt&dent  to  Juatify  convlctlwi.  And 
yet  this  la  the  rule  adopted  In  aome  of  the 
Bt^ea.  and  here.  State  v.  Humasont  S  Wash. 
4M,  82  Pac  lU.  Scarcely  a  criminal  case 
la  brought  h«e  that  does  not  emlvace  some 
such  kindred  propositlfHi  that  the  defendant 
has  requested  the  court  to  charge  upon  as 
to  the  effect  of  certain  tastlmooy,  and  which 
the  court  baa  given  without  aueatloiir-far 
instancy  that  fll^t  shall  not  be  tafcoi  aa 
ewdualTe  evidence  «C  viilt;  w  that  the  fact 
ot  flight  shsU  be  considered  in  connectkm 
with  certain  mitigating  drcomstances  sped- 
fled;  or.  that  drcumstantl^  evidence  to  Jns> 
tify  convtctlim  must  be  incompatible  with 
any  reaa(matfle  hypothesis  of  the  innocent 
of  the  accuaed;  or,  whore  a  witness  has 
been  proven  to  have  testified  falsdy  In  one 
material  matter,  that  the  Jury  may  dlsr^ard 
hla  testimony  entirely,  excepting  as  corrob- 
orated by  other  credible  evidence.  And  the 
same  la  true,  In  a  large  degree  of  dvll 
causes,  as  the  last  Instance  specified  would 
appty^  to  such;  also,  with  respect  to  charges 
upon  negligence.— that  certain  things.  If  prov- 
ed, may  be  evidence  of  negligence  or  may 
establiah  it  or  the  contrary.  It  Is  aa  much 
charging  with  respect  to  mattera  ot  fact  for 
the  Judge  to  teU  the  Jury  what  effect  certain 
testimony  is  not  entitled  to.  or.  under  etx- 
tain  drcnmstanoes  as  they  may  find,  tt 
I  is  not  entlUed  to,  as  It  la  for  him  to  tell 
them  what  effect  they  hare  a  rl^t  to  at- 
tach to  It;  and.  If  the  Judge  is  prohibited 
from  saying  one,  he  is  necessarily  prohibited 
from  saying  the  other.  Thus,  the  guidance 
afforded  by  well-settled  legal  prlndples  la 
practically  taken  away  from  Juries,  at  least 
to  a  very  large  extent  in  conaiderlng  testi- 
mony bearing  upon  Issues  submitted  to  them. 
In  many  instances  tbe  rlghta  of  lltlganta  wUl 
thereby  be  Jeopardized,  and  aubjected  to  the 
ungulded,  mistaken  Judgment  of  Juries,  al- 
thou^  consdenUously  undertaking  to  arrive 
at  the  truth,  and  solely  because  of  their  hav- 
ing no  Information  as  to  the  effect  which  cer- 
tain daaaes  of  testimony  may  or  should  not 
have.  Legal  proceedlnga  are  thereby  ren- 
dered much  more  uncertain,  for  different 
Juries  would  undoubtedly  attadi  varying  de- 
grees of  importance  to  the  same  identical 
facta  and  drcumstancea  which  they  mi^ht 
find  to  be  conclusively  proven.  The  same 
facts  should  mean  the  same  thing  In  every 
trial,  under  the  same  drcumstancea  and  con- 
ditions, and  should  be  entitled  to  Just  the 
same  consideration.   This  is  true  of  all  the 
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mar  be  nniv^vaDy  conceded  to  be  estabUnb- 
ed,  Is  to  remove  those  barrlen  and  land- 
marks of  "safety  which  the  law.  In  Its  wto- 
dom  and  the  expaiean  of  ages,  bas  thrown 
around  trials  In  bottt  dvfl  and  criminal  ac- 
Uoos.  WhUe  Jniles  should  be  left  to  find  the 
facts  in  all  cases,  unbiased  by  any  opinion 
of  the  Judge  as  to  the  trathfnlnesa  os  nn- 
trothfolness  of  any  part  of  the  testimony,  it 
shonld  be  under  snch  general,  iostmctlons  as 
to  always  lead  than  to  give  the  same  «m- 
rideratlon,  as  far  as  ivacticalde,  to  llio  same 
fbcts  and  drcnmstances  in  one  cue,  as  in 
another  of  the  same  class.  If  the  court  is 
not  permitted  to  throw  sudi  light  In  a  gen- 
eral way  upon  flio  eridence  as  the  law  gives, 
beyond  a  declaration  trf  such  matters  of  law 
as  hare  no  possible  bearing  upon  some  par- 
tlcnlar  part  of  the  testimony,  Juries  are  left 
to  grope  in  the  dark  largely,  and  their  vw- 
diets  to  diance  and  uncertainty  lo  a  nnich 
greater  degree  than  enr. 

In  Hodde  T.  State,  8  Tex.  App.  VS*^  a 
charge  that  **drcamstantlal  e^dence,  Uke  all 
other  evidence,  should  be  examined  with 
great  oare,  but  when  the  drcnmstances  con- 
atltnttng  the  eludn  of  evidence  are  iffoperly 
and  closdy  linked  together,  and  are  con- 
sistent with  themsdves  and  with  tiie  princi- 
pal fact  tn  Issue,  it  Is  capable  of  leading  the 
mind  to  Tery  satisfactory  conduslons,'*  was 
held  to  be  errmr,  as  In  conflict  with  the  pro- 
vision mentioned,  alfbough  the  court  stated 
that  the  general  rule,  as  laid  down  In  the 
Instructifni,  mle^t  be  considered  as  axlomat- 
i&  And  In  Merrltt  t.  State.  2  Tex.  App.  182. 
It  was  held  error,  under  said  proTlston,  for 
the  court  to  tell  the  Jury  that  "you  are  at 
liberty  to  consider  the  several  statements 
made  by  the  defendant  as  to  the  manner  In 
which  he  came  In  possession  of  It,  [stolen 
property,]  In  order  to  enable  you  to  arrive  at 
the  guilt  or  Innocence  of  the  defendant;  and, 
if  said  statements  appear  to  be  reasonable 
and  consistent,  it  Is  a  circumstance  In  his 
favor,  and.  If  said  statements  are  unreason- 
able and  false.  It  la  a  circumstance  against 
him."  And  this  Is  what  a  literal  and  strict 
interpretation  of  our  constitutional  provision 
means.  It  seems  to  me  unnecessary  that  It 
should  be  given  such.  It  can,  and  should, 
be  Interpreted  solely  in  the  way  of  prohibit- 
ing Judges  from  charging  or  commenting  up- 
on the  testimony  with  relation  to  Its  truth- 
fulness or  untruthfulness.  An  absolute  pro- 
hibition of  all  reference  to  the  facts  Is  a 
harsh  Interpretation  of  It,  and  much  farther 
than  It  is  desirable  to  go. 

I  do  not  think  any  of  the  grounds  upon 
which  error  Is  founded  In  the  majority  opin- 
ion are  well  taken.  It  was  a  conceded  fact 
opon  the  trial  that  Gibbons  bad  stolen  the 
horsesi^o  one  questioned  this;  and  the  fact 
that  the  court  Inddentally  alluded  to  them 
as  having  been  stolen  by  him  should  not  be 


ant  Nor  coold  there  be  any  poariUe  ^ 
tion  but  that  tile  mattos  testlfled  to  br  ^' 
witnesses,  If  true,  did  tend  to  eriMhua  & 
defendant  TbSa  was  apparent  to  tmj  % 
and  the  aUnaion  thereto,  conseqiMBt^.  n 
harmless.  The  gnestion  was  urtietber  in 
were  to  be  bdieved  or  not,  and  this  wm  is 
vtfea  for  the  Jury  to  pass  npoD. 

HOTT,  J.  I  concur  In  the  mbon. 


0NDBBWOOD  t.  TEW. 
(Stnireme  Court  of  Washington.  N«v.  S, 
1893.) 

VSXDOB  AND  PUSCHASBK  —  THM  COSTBlcr-fe 

voitauxos— Pi.sAi>tKO  Aim  FigDor. 

L  Plaintiff  sold  defendant  land,  uri  r  i 
Us  notes  for  the  pnrdiase  mon^,  voder  i 
ten  contract  by  which  he  simi  d  to  aam  i 
good  deed  when  the  notes  aboold  be  jaii.  ir- 
er  all  the  notes  liad  become  doe^  m  fart  a 
them,  but  did  not  show  that  be  had  Badt  * 
tradered  a  deed.  Heldt  that  th«  makiiif  c;  i- 
notes  and  contract  was  one  transaedoa.  k.  . 
verdict  was  properlr  directed  for  defesdix:  - 
cause  of  plaintiff's  failure  to  perform. 

2.  Though  the  obligation  of  defesdii- 

Gj  those  of  the  notes  falUns  dne  prkr  in  - 
It  one,  and  prior  to  the  time  for  plaati : 
convey,  was  independent  of  the  obl^nxiis  ' 

Etaindff  to  coDver,  and  payment  tfaenof 
are  been  enforced  as  they  became  doe.  :- 

{ilaiotiff,  having  waited  until  the  last  mrc 
OBt  the  right  to  soe  on  each  sqiaiateiT' t^- 
conld  sne  only  for  the  whole  conaitn:  ■ 
such  rigiit.  and  the  obligation  Co  ooonr,  be£ 
mutoal  and  dependent 

8.  In  an  acti<m  on  notes  given  for  pr> 
of  land  sold  by  plaintiff  to  defeodaat.  pisir^' 
cannot  escape  the  effect  of  bavins  ^  7^ 
form  bj  tendering  a  deed,  on  the  gnasd  x 
it  would  have  hem  aselBes,  who*  be  liu  >' 
alleged  snch  excuse. 

4.  Nor,  in  the  absence  of  mattt  alkpQ» 
can  plaintiff  show  that  he  nas  slwij* 
ready,  wUling.  ud  able  to  perform. 

Appeal  from  superior  ooort,  Cbefaahs 
ty;  Maaon  Irwin,  Jads& 

Action  by  Jonathan  Flatt  JJaiervtf 
against  Thomas  8.  Tew.  From  a  Jndn^ 
tor  defendant  plaintiff  appeals.  AfflnsK. 

Ucbtenberg,  Shepard,  Lyon  &  Deonr. ''' 
appellant  N.  W.  Bush.  J.  O.  Sdden.  ai  - 
Allen,  for  respondent 

ANDERS,  J.  The  plaintiff  (appdlut  b?- 
brougbt  this  action  to  recover  the  tggK^  ' 
amoimt  of  three  promissory  notes  eiMc^- 
by  the  defendant  to  plaintiff  on  Mij  - 
1883,  at  Big  Rapids,  Mich.,  for  StOiA  t 
250,  and  $2,250,  respectlv^,  with  inw^ 
at  7  per  cent  per  annuna,  and  due  two.  ±^ 
and  four  years,  respectively,  after  diit 
complaint  Is  in  the  usual  form  in  Hb  l" 
tions,  and  Judgment  Is  therein  demanded  f 
$8,500,  and  Interest  at  the  rate  ahon  ta- 
tloned.  The  defendant.  In  his  ansmr. 
mltted  the  making  of  the  notes,  bet  Ak» 
every  other  allegation  of  the  eomptalit  u 
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a  fnrthv  axmnr  and  defenfle^  the  defendant 
allied,  in  Bubstance,  ftmons  other  things, 
that  he  reoelTed  no  cmsldantkin  for  the  notes 
aet  oat  In  tho  comphdnt;  that  at  the  time  of 
mfttelng  me  notes,  and  as  itart  of  the  same 
contmctf  the  plaintiff  and  d^endant  mhared 
into  a  mitten  acreement  of  the  same  date,— 
a  copy  of  which  was  set  forth  hi  the  answer, 
as  a  part  thereof,— and  that  no  other  or  far- 
ther consldaratiim  for  the  execntlon  of  the 
notes  descrlhed  in  the  complaint  than  that 
menticmed  In  the  said  contract  passed  from 
plaintiff  to  defendant,  and  that  the  plaintiff 
never  execnted,  or  off^ed  to  execute,  any 
deed  <a  the  lands  described  In  the  agreemoit 
to  the  defendant  and  nevet  in  any  manner 
conreyed,  or  oflwed  to  conrey,  said  lands  to 
the  defendant.  The  reply  admitted  the  mak- 
ing of  the  agreonent  «t  out  in  the  answer, 
and  ttuit  the  notes  sned  npcni  were  given  as 
part  of  the  pnn^uus  price  of  the  land,  and 
that  the  defendant,  at  the  time  ta.  the  mak- 
ing of  the  amtractf  paid  plalntlfl  $297.50, 
being  Interest  In  advance  as  req,nlred  bs 
said  agreement,  but  denied  that  he  had  «var 
paid  any  further  sum,  and  also  admitted  that 
the  notes  and  agreement  were  made  and  the 
lands  were  situated  In  Michigan,  as  alleged 
In  the  craaplaint,  bat  dulled  all  of  the  otliw 
allegations  of  tlw  answer.  The  action  was 
began  on  May  80^  1891.  and  the  trial  was 
had  on  December  6,  1892,  before  the  court 
and  a  jury,  resulting  In  a  verdict  in  favor  of 
the  defendant  by  direction  of  the  conrt 

The  proof  showed  that  the  plaintiff  had 
Dever  tendered  a  deed  to  the  defendant,  or 
ofTered  to  perform  his  part  ot  the  contract 
by  conveying  or  oBectag  to  convey  the  land, 
before  oommmclng  this  action,  or  at  any 
time.   Testimony  was  ofCered  by  the  plain- 
tiff for  the  purpose  of  showing  that  the 
plaintiff  was  and  always  had  been  ready, 
able,  and  wining  to  perform  the  cmtract  on 
his  part,  which  testimony  the  ooart  excluded, 
and,  we  think,  properly,  on  the  ground  tiiat 
it  tended  to  prove  no  allegation  oi  the  com- 
plaint  It  la  shown  by  the  contract  set  out 
In  the  answer  that  the  plaintiff  agreed  to  sdl 
to  the  defendant  certain  lands  therein  de- 
scribed for  the  sum  of  $8,500,  with  Interest 
at  7  per  cent,  per  annum,  payable  annually 
on  all  sums  remaining  unpaid,  payable  as 
f<^ows:  $297.50  on  the  signing  of  the  instru- 
ment, to  be  takm  as  one-half  of  the  interest 
on  the  whole  purchase  price  for  the  first 
year  paid  in  advance;  $2,000  in  one  year, 
$2,000  in  two  years,  $2,250  in  three  years, 
and  $2,260  In  four  years  from  date;  the  de- 
fendant to  keep  the  buildings  Insured,  and 
pay  the  taxa  on  the  land,  during  said  time. 
The  defendant  agreed  to  purchase  the  land 
on  said  terms,  paid  the  $297.60  to  plaintiff, 
and  gave  his  notes  for  the  balance,  payable 
as  above  spedfled.    It  was.  In  effect,  stipu- 
lated In  the  agreement  that  upon  the  pay- 
ment by  the  defendant  of  these  several  sums 
of  mon^,  with  Interest,  taxes,  and  Insur- 
ance premiums,  punctaally,  and  at  the  times 


therein  limited,  the  plaintiff  vroold  cause  to 
be  made  a  good  and  suffldent  deed  conv^- 
Ing  to  the  defendant  all  his  right,  titles  hitK- 
est,  and  demand  whatsoever  in  and  to  said 
lands.  It  appears  that  the  plaintiff  was  not 
personally  present  at  the  trial,  bat  his  depo- 
sition was  produced,  and  such  portims  there- 
(tf  as  the  court  deemed  matortal  and  rdevant 
were  admitted  in  evidence  In  his  behalf. 
SpeaUng  oi  tiie  conalderatlon  for  the  notes 
In  salt,  the  plaUitlff  therein  said:  *^he  total 
consldmitlon  moving  from  me  to  defendant 
was  the  land.  The  total  consideration  mov- 
ing from  the  dtfiendant  to  m«  was  tiie  cash 
payment  of  $297.50^  and  the  giving  of  foor 
notes  aggregating  $8,500,  which  are  the  same 
four  notes  produced  by  me,  and  the  execu- 
tion of  the  contract  with  them.  I  paftwmed 
the  tiansactlDn  on  my  part  by  deUverlng 
poeseaslm  of  the  land  to  defendant  at  that 
time.**  The  note  for  92J0O(K  due  <me  year 
alter  date,  Hioagb  never  pi^  It  wiU  be  dth 
served,  is  not  included  In  this  action,  for  the 
reason,  as  we  understand  oonnsel,  that  it 
was  deemed  outlawed  at  tlie  time  of  bring- 
ing the  action.  After  all  of  the  testimony 
on  both  sides  had  been  introduced,  the  plaln- 
tUTs  coansel  moved  the  ccart  to  direct  a  vov 
diet  for  i^ntlff  tor  the  amount  of  the  three 
notes  and  Interest,  which  motion  the  comt 
denied.  The  plaintiff  also  moved  for  Jndg^ 
ment  notwithstanding  the  verdict  for  de- 
fendant,  but  the  motion  was  denied. 

While  the  ruling  of  the  court  aptm  ttiese 
motUms  la  assigned  as  errw,  the  argument 
of  counsel  for  appellant  Is  m^ly  directed 
to  the  objection  that  the  court  erred  In  di- 
recting a  verdict  tor  the  d^endant  at  the 
request  of  his  counseL  In  fact  this  latter 
objection  may  be  said  to  iwesent  the  con- 
trolling auestlon  In  the  case,  for  If  it  is  not 
tmable,  and  the  court's  ruling  was  right, 
thm  all  other  objections  made  by  I^>pdlant 
must  be  deemed  immaterial.  The  court 
based  its  action,  In  directing  a  verdict  for 
the  defendant,  on  the  undisputed  ground  that 
the  plaintiff  had  not  tendo-ed  a  deed  of  the 
lands  described  in  the  contract  set  forth  In 
the  answer,  or  performed  or  offered  to  per- 
form bis  part  of  the  agreement,  before  bring- 
ing his  action;  and  we  have  no  doubt  of  the 
correctness  of  the  court's  decision.  The  mak- 
ing of  the  notes  and  the  contract  at  the  same 
time  constituted  hut  one  transaction,  and 
the  notes  which  were  given  for  the  purcliase 
price  of  the  land  which  the  plaintiff  agreed 
to  convey  to  the  defendant  were  but  parts 
of  the  agreement  then  entered  into  between 
the  parties.  Divine  v.  Divine,  68  Barb.  2&1; 
Glassell  v.  Coleman,  94  Oal.  260,  29  Pac.  506. 
The  obligation  to  pay  the  notes  which  fell 
due  prior  to  the  time  when  tb»  ctmveyonce 
was  to  be  made  under  the  contract  was  in- 
dependent ot  the  obllgatltMi  on  the  part  of 
plalntifl  to  conv^,  and  payment  of  ea<di  ot 
said  notes  might  have  been  enfOTced  by  ao> 
Uon,  OS  they  became  due  and  payable,  had 
the  plaintiff  aeen  flt  to  do  sa   But,  by  d^ 
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ferrlog  tbe  cf^ectton  of  the  several  notes 
imtU  after  the  time  tor  the  payment  of  the 
one  last  due  bad  accrued,  he  lost  the  right 
to  sue  upon  the  several  obligations,  and  could 
maintain  an  action  only  tor  the  whole  con- 
slderatlcu  for  which  he  agreed  to  convey  the 
land.  By  lapse  of  time,  the  obligation  to 
make  tbe  deed,  and  the  obligation  to  pay  the 
purchase  price  of  the  land,  have  become  de> 
pendent  and  mutual.  The  defendant  has  no 
longer  a  right  to  pay  the  notes  separately, 
and  the  plaintiff  has  no  right  to  enforce  such 
separate  payment  There  Is  now  but  a  sin- 
gle cause  of  action  existing  In  favor  of  either 
party.  The  defendant,  in  order  to  obtain  his 
deed,  must  first  pay  the  entire  purchase 
price;  and  the  plaintiff,  In  order  to  recover, 
must  show  Buch  a  performance  of  the  agree- 
ment on  his  part  as  would  entitle  him  to  the 
whole  of  the  unpaid  conaideration.  In  this 
case  the  plaintiff  undertook  to  collect  the 
purchase  price  of  the  premises  he  covenant- 
ed to  convey,  without  averring  or  proving 
that  he  bad  first  performed  his  own  obllga<- 
tion,  by  making  and  tendering  a  conveyance. 
This  tbe  court  would  not'permltblm  to  do,  and 
Its  ruling  was  In  accordance  both  with  reason 
and  the  well-settled  principles  of  law.  Mc- 
Croskey  v.  Ladd,  SI  Pac.  558;  Beecher  v. 
Conradt.  13  N.  T.  108;  Eddy  v.  Davis,  116 
N.  Y.  247,  22  N.  E.  862;  Bohall  v.  DUlor,  41 
Cal.  532.  Nor  do  the  learned  counsel  for  ap- 
pellant question  the  general  rule  of  law 
which  we  have  stated,  but  they  insist  that 
the  facta  In  evidence  show  that  the  case  at 
bar  falls  within  a  recognized  exception  that 
a  vendor  In  such  cases  is  excused  from  mak- 
ing a  tender,  where  it  would  be  a  vain  and 
useless  act  But  a  sufficient  answer  to  this 
contention  Is  that  the  plaintiff  alleged  no 
fact  In  his  complaint  showing  either  an  In- 
ability on  his  part  to  make  a  tender,  or  that 
a  tender,  If  made,  would  have  been  a  vain 
or  useless  act  The  plaintiff  brought  an  ac- 
tion at  law  simply  to  recover  the  amount 
evidenced  by  defendant's  notes,  completdy 
ignoring  his  own  obligations  under  his  con- 
tract, and  he  must  now  aldde  the  conse- 
quences. 

Other  questions  are  presented  In  the  record, 
which  It  Is  not  necessary  to  discuss,  as.  In 
our  view  of  the  law,  he  could  In  no  event 
recover,  npon  the  state  of  tacts  presented  by 
the  record.  The  judgment  ctf  the  lower 
conrt  is  affirmed. 

DUNBAB,  0.  3^  and  SOOTT.  HOTT,  and 
SniiES,  JX,  ctueur. 


B.01M  V.  GILCHRIST  et  aL 

(Supreme  Oourt  of  Washington.    Nor.  22, 

1S93.) 

rtsooRD  ON  Appeal— EquiTT  Camm. 

Under  2  Hill's  Code,  f  1423,  tbe  trial 
)adge  must  certify  that  th«  statement  of  faets 
m  iq^eal  In  an  wiaitr  ea>e  contaiu  "mU  tta 


material  facts."  Olaric-HaiTls  Oo^  T.  DooiUr, 
30  Pac.  744.  4  Wash.  465,  foUowed. 

Appeal  from  superior  court.  Pacific  eoarnxj. 
Bdward  F.  Hunter,  Judge. 

Bill  In  equity  by  Chaiies  H.  Holm  a^hm 
COiarles  Gilchrist  J.  V.  Htdtim.  O.  B.  G«9i7. 
and  the  Stanley  Land  &  Imivovement  Coa- 
pany  to  set  aside  cotaln  deeds.  BUI  ^ 
miased.  Compbitnsnt  ajpeala.  Appeal  <fl»- 
missed. 

Fulton  Bros.,  tor  appellant.  Arttmr,  IJii- 
say  &  King,  for  respondents. 

STItiBS,  7.  This  was  an  eqidly  Gaae,  ari 
npon  Qie  4tli  day  of  January,  1888,  tiie  jodsr 
who  tried  tbe  cause  made  a.  eertSfican  s 
statement  of  facta  on  appeal,  atatiiig  Ost 
It  contained  all  the  teatimoiiy  and  obieettesi 
and  exceptions  to  the  acceptance  and  nj» 
tlon  of  testimony.  Tb\B  to  predaely  tte  BtMe 
of  facts  passed  upon  In  Gbuk^Hazrts  Oa  t. 
Douthitt,  4  Wash.  46D,  80  Pac.  744.  Tteos- 
tton  to  strike  oat  moat  therefore  prcvafl,  isi 
tbe  appeal  be  dtoinf— fl. 

mTMBAB,  a  J.,  and  BOZT,  SOOTi;  aai 
AJSDBRS,  JJ.,  concur. 


MICHIGAN  MANUF-G  CO.  t.  SAUNDKRS 

(Supreme  Oourt  of  Washington.     Nov.  22. 
1893.) 

JUDOBB  — ADTHOUTT  A.VD  DUTIKS  —  CEBTtTim 

SvATmnHT  aw  Pacts  om  AlFTBai. 
Act  Jan.  21,  1^3,  authorising  }vipa 
whose  term  of  office  expired  on  the  eecocd 
day  of  January  to  settle  and  certi^  atatem«a 
of  facts,  did  not  authorixe  snch  a  ju<lse 
transfer  the  matter  to  his  snocesaor  in  office. 
Instead  of  settling  and  certify  ing  math  ben 
himself. 

Appeal  from  superior  court.  Place  emantj: 
W.  H.  Pritchard,  Judge. 

Action  hr  the  Michigan  Mamifheiwte 
Company  against  A.  B.  Saimders  to  fm- 
close  a  mechanic's  Hen.  From  a  Jndgmeai 
for  plaintiff,  and  an  wdcr  OsajUig  a  as* 
trial  defendant  appealed.  Flalattir  nami  ■ 
strike  statement  of  facta  from  reowd.  Qnat 
ed,  and  oanae  dismissed. 

Delamater  &  Miller,  for  appellant.   A  ft 

Titlow,  for  respondent 

STILES,  J.  We  are  of  tbe  opinion  ttfi 
the  act  of  January  21,  1803,  anttimrlzisf 
Judges  whose  terms  of  office  expired  oa  th? 
second  Monday  of  January  to  aettle  and  ea- 
tlfy  statements  of  facts,  did  not  aothortK 
such  a  judge,  instead  of  settling  and  certify- 
ing the  facts  himself,  to  transfer  the  matta 
to  his  successtHT  in  office^  Tbwetan  the 
tlon  to  strike  aiq>dlanf  s  statement  is  grasl- 
ed,  and  the  cause  dismissed,  alnee  tt  Is  sa 
equitable  action. 

DUNBAB,  a  J.,  and  BOVT  and  ANDBBft 
JJ.,  concar.   SOOIT,  J.,  eoaam  ta  flw  s» 
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STATB  ex  niL  OAHPBBLL  t.  StTPBRIOK 
OOUHT  OF  KING  COUNTY  at  al. 
(SnpniM  Oomt  of  Washintton.   Nor.  22, 
1S98.) 

Aonov  K>  EirroBoE  TEXJwt—'VmmtM. 

1,  A  bill  Id  equity,  the  stibstandal  object  of 
whicb  Ib  to  ouforee  a  traat  and  compel  an  ac- 
countiox  on  the  part  of  the  alleged  trosteet  ia 
a  tranaftorr  actioD,  even  though  a  portion  of  the 
relief  sought  wonld,  If  granted,  take  effect  upon 
real  or  iKrsonal  property;  and  henee  Ita  renae, 
under  Code  Proc  (  161,  Is  in  tha  oounty  In 
which  the  alleged  trustee  resides. 

2.  The  fact  that  in  an  equltr  action,  the 
anbstantlal  object  of  which  u  to  enforce  a 
trust,  there  are  joined  as  defendants  parties 
ftgaiQSt  whom  other  relief  is  sought,  but  who 
are  not  necessary  parties  to  a  determination  of 
the  trust  question,  will  not  defeat  the  alleged 
trustee's  right  to  hare  the  action  tried  In  the 
eounlj  in  which  he  ztaldee.  ■ 

Proceedings  by  the  state  at  the  r^tfon  of 
Jobn  A  Campbell  against  tbe  snpertor  court 
of  rang  connty  and  J.  W.  Langl«y,  judge  of 
said  court  tor  a  mft  of  prohibition.  Writ 
Kranted, 

Stnive,  Allen,  Hughes  &  McMlcken,  f<H- 
petltI<Mier.  Burk^  Shepard  ft  Woods,  tee 
respondents. 

HOYT,  J.  A  somewhat  careful  examina- 
tion of  the  Totnminotts  complaint  filed  In  the 
action,  which  It  Is  claimed  on  the  part  of 
the  relator  he  Is  entitled  to  have  transferred 
to  the  county  of  Kitsap  for  trial,  satisfies  ns 
that  the  substantial  object  of  such  suit  is 
to  enforce  a  trust,  and  compel  an  accounting 
on  the  part  of  the  relator  In  favor  of  the 
plaintiffs  In  said  suit;  and,  such  being  the 
fact,  we  are  of  the  opinion  that  the  con- 
tention of  the  respondents,  that  by  reason  of 
the  fact  that  a  portion  of  the  relief  sought 
as  a  result  of  the  enforcement  of  such  trust 
and  an  accounting  thM-ennder  will  take  ef- 
fect upon  real  or  personal  property  the  case 
is  made  a  local  one  within  tbe  meaning  of 
our  statute  as  to  the  place  of  trial,  cannot 
be  sustained.  That  tbe  enforcement  of 
trtists  and  an  accounting  thereunder  may  be 
brought  wherever  tbe  trustee  can  be  found 
Is  well  established  by  the  authorities,  and 
we  have  had  no  case  dted  to  us  by  the  re- 
spondents which  satisfies  us  that  the  tact 
that  full  relief  can  only  be  obtained  by  the 
enforcement  of  rights  against  specific  per- 
sonal or  real  property  so  changes  the  nature 
of  snch  actions  as  to  make  them  local,  while 
on  the  part  of  the  relator  many  cases  have 
been  cited  which  seem  to  us  fully  to  estab- 
lish the  contrary  doctrine.  See  Massle  t. 
Watts,  6  Cranch,  148;  Brlggs  t.  French,  1 
Sumn.  604;  BeU  v.  Fludd,  (S.  C.)  5  S.  B. 
810;  Le  Breton  t.  Superior  Court  68  Cal. 
27,  4  Pac  777.  It  follows  that  the  action 
which  the  supMlor  court  of  King  county  la 
about  to  proceed  in  Is  a  transitory  one,  and 
that  the  application  of  the  relator  to  have 
It  removed  tor  trial  to  tbe  county  of  his  resi- 
dence should  have  been  granted,  unless  tbe 
foct  tbat  the  defoidftnt  Maurice  McMidceik 


and  pohapB  <h»  at  tbd  Mendaat  oorpora- 
tions,  w«e  residents  of  flie  conaty  of  Ktoc, 
Is  suffidttit  to  deprive  tbe  relator  of  Us  riglit 
to  thus  have  the  case  tried  in  Us  om  comi- 
ty. Undw  the  aUegatHms  of  ttte  co9q)lalnt 
In  the  action  iteltli^  <tf  th«se  defendasts 
seems  to  be  a  necessary  partir.  Tbey  may  be 
proper  parties  to  the  action,  so  far  as  some 
remote  questions  of  relief  are  concerned,  but 
they  are  in  no  sense  necessary  to  a  proiKr 
determination  of  tb»  mAt  as  against  tihe  peta- 
dpal  defendant  the  r^tw  hardn.  Soely 
being  the  case,  tbe  plaintiffs  should  not  be 
allowed  to  deprive  tbe  substantial  defend- 
ant oi  his  rlglit  to  bave  tbe  case  determiaea 
at  home  by  so  Joinins  these  unnecessary  de- 
fendauts.  This  action,  then,  should  be  tried 
as  a  pnr^  transitory  one,  and,  for  flie  psr- 
posea  ci  this  application,  as  belnc  waged 
alone  against  tbe  relate;  and  vnOer  the  rde 
established  this  eoort  In  the  case  of  State 
V.  Superior  Court  of  King  Co^  «  Wasb.  618, 
82  Pac.  457,  771,  tbe  altematlve  writ  of  pvo- 
blbltlon  must  be  made  p«mansat 

BTILB8,  800TT,  and  ANDBR8,  31^  con- 
cur. 

DXTNBAR,  O.  X,  (eonctnrlng  spedally.)  ] 
have  uniformly  dissented  to  the  majority 
opinions  In  all  cases  of  this  dass,  believing 
that  under  the  constitution  this  court  had 
no  jurisdiction,  and  therefore  no  authority, 
to  Issue  the  writ,  as  It  was  neither  in  aid  of 
Its  appellate  nor  revisory  jurisdiction;  but, 
as  the  other  members  of  the  court  have  as 
uniformly,  and  in  ho  many  cases,  held  to  the 
contrary,  it  seems  to  me  to  have  become  the- 
established  law  of  this  state  that  the  court 
will  take  jurisdiction  In  this  kind  of  a  case,, 
so  that  I  do  not  feel  justified  In  dissentlng^ 
further;  and  as  I  agree  with  tbe  majority 
that  this  action  Is  a  trandtmy  one,  I  concur 
In  the  result 


STATB  T.  LBB  DOOM. 

(Sivvema  Court  of  Wadilagton.    Nov.  S4, 
1898.) 

CannirAi.  law — iNnoRsniBin  ev  WmresiBs  ok 
Imacnmra— CnmooT  or  Tauu 

1.  Under  Code  Proc  |  1230,  providing  that 
the  prosecuting  attomer  shall  indorse  on  the 
Informatioj^  names  of  the  witnesses  known  to 
him  at  the  filing  tiiereof,  and,  at  sndt  time  he- 
fore  the  trial  as  the  court  may  prescribe,  lie 
ahall  indorse  thneon  the  names  of  soch  other 
witnesses  as  shall  then  be  known  to  him,  the 
name  of  a  witneiis  not  known  to  tbe  prosecuttng 
attorney  at  the  time  of  filing  the  information 
may  be  iadorsed  thereoo  during  the  impan^ng 
of  the  jury,  before  it  is  sworn  and  accepted. 

2.  On  a  criminal  trial  the  jury  may,  by  con- 
sent of  parties,  be  permitted  to  view  the  place 
of  the  alleged  crime  without  defendant's  pret- 
ence, as  such  view  is  no  part  of  the  trial,  and 
as  d^oidant's  constitutional  right  to  be  pres- 
«it  at  the  trial  Is  not  therein  violated. 

8.  It  Is  no  ground  for  cxcludlnr  a  witness 
for  derfendant  that,  without  dofenoaat's  fanlt 
he  diK>b^r«d  an  order  for  the  exelnaioB  of  vi^ 
neeees  during  the  trial.  ^ 
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Appeal  from  HUperlor  court,  Whitman  coun- 
ty; E.  H.  SaUlTan,  Judge. 

Lee  DooD  was  conTicted  of  aasault  with  in- 
tent  to  murder,  and  appeals.  Kerersed. 

B.  W.  Hargrave,  John  Pattlson,  and  A.  M. 
OraTen  for  appelant  J.  N.  Flckrell,  Proa. 
Att7..  (Obadwick  4k  Fullerton,  of  oounael,) 
tor  Hie  Stateu 

DUNBAR,  O.  J.  Appellant  was  tried  and 
convicted  ou  the  charge  of  an  assault  with 
Intent  to  commit  murder.  The  assl^meuts 
of  error  are,  (the  arrangement  Is  our  own:) 
Flrstt  that  Hie  court  erred  In  allowing  re- 
spondent to  Indorse  the  name  of  Charles 
JIarmon  as  a  witness  on  the  Informatlrai 
after  the  trial  began;  second,  the  court  err- 
ed In  allowing  the  jury  to  view  the  premises 
where  the  alleged  affray  took  place,  with- 
out the  presence  of  appellant;  third,  the 
court  erred  in  not  alloTring  appellant's  wit- 
ness Lee  Oha  to  be  sworn  and  to  testify  tat 
said  cause. 

As  to  the  first  assignment*  section  1230  of 
the  C!ode  of  Procedure  provides  that  the 
prosecuting  attorney  shall  subscribe  his  name 
to  the  information,  "and  Indorse  thereon  the 
names  of  the  witnesses  known  to  him  at 
^e  time  of  filing  the  same,  and  at  such  time 
before  the  trial  of  any  case  as  the  court  may, 
by  rule  or  otherwise,  prescribe,  he  shall  )n- 
Aone  thereon  the  names  of  such  other  wlt- 
Iteasea  as  shall  then  be  known  to  him."  It 
Is  conceded  Hmt  tbe  superior  court  of  Whit- 
man coonty,  where  this  action  was  tried, 
has  not  formulated  a  rule  prescribing  the 
time  when  the  namea  <tf  the  witnesses  not 
known  to  the  prosecnttaLg  attorney  at  Uie 
time  of  filing  the  information  should  be  in- 
dorsed upon  the  same,  and  we  do  not  think 
the  court  rlolated  his  dlstretion  in  allowing 
flia  Indorsement  to  be  made  at  tbe  time  it 
was  made  in  this  case.  The  record  shows 
that  tbe  motion  was  made  and  allowed  dur- 
ing the  Impaneling  of  the  Jury,  before  tbe 
^vay  was  sworn  or  accepted;  and,  even  con- 
ceding that  the  statute  Is  mandatory,  the 
trial  of  tbe  case,  as  contemplated  by  ^e 
statute,  was  not  yet  commenced.  The  Im- 
paneling of  the  }ury  Is  a  necessary  step  in 
the  preparation  for  a  trial  and  organisation 
of  the  fOTum,  but  is  not,  we  think.  In  tiie 
sense  It  is  iised  in  the  statute,  a  part  of  the 
trial  of  the  case.  The  appellant  certainly 
could  not  allege  Jeopardy  in  that  case  if  the 
case  had  been  dismissed  fw  any  cause  be- 
Ave  the  Jury  had  obtained  Jurisdiction  of 
tbe  case,  or  had  even  been  accepted.  If  he 
could  not,  then  he  cannot  claim  that  bis 
trial  had  begun.  1  Bisb.  Orim.  Law,  (7tli 
Ed.)  {  1014. 

As  to  the  second  assignment  of  errors,  the 
record  shows  that  the  defendant,  by  bis 
.counsel,  requested  the  court  to  allow  the  Jury 
to  Inspect  the  premises  where  the  difficulty 
loading  to  defendant's  arrest  occurred,  and 
'he  court  granted  the  request,  and  allowed 
xhB  Jury  to  go,  under  the  usual  admonitions, 


and  under  the  superrlsloa  of  a  balUS.  Th 
defendant  did  not  ask  to  be  allowed  to  te- 
company  the  Jury,  ancl  did  not  do  so.  At 
contention  of  the  appellant  Is  tbat  a  Tin  4 
tbe  premises  is  a  part  of  the  trial,  aad 
It  is  the  defendant's  constitntional  ti^ 
be  present  at  the  time.  We  do  not  tbU 
the  Tlew  Is  any  part  of  the  trlaL  Tte  CU 
can  be  but  In  one  place  at  a  time,  aad  fia* 
place  Is  where  the  Judge  presides  and  ^ 
evidence  Is  produced.  The  Jnry  doei  k 
Tlew  the  premises  for  the  purpose  of  obtai: 
Ing  evidence.  No  eTidence  Is  allowed  t9 
ofEered  there  to  tbe  Jury,  under  any  tda 
or  any  circumstances.  They  simply  ykw 
the  iffemlses  for  the  purpose  of  enlikf 
them  to  make  an  Int^Ugrent  aivHcatka  if 
tbe  testimony  presented  at  the  trisL  Ttet 
la  some  confiici  of  authwity  on  tills  pnp» 
sltion,  but  we  think  the  w^^t  ot  anQni? 
and  better  reasoning  is  with  the  respoodtc. 
Among  tbe  best  recent  cases  sustalnlDS  tti 
Tlew,  we  dte:  State  t.  Adams,  30  Kan. 
Shular  t.  State,  105  Ind.  289.  4  N.  E  m 

The  third  assignment,  namdy,  tbat  tto 
court  wred  In  not  allowing  appenant'i  vtt- 
neas  to  testify.  Is,  in  our  Judgment,  mon  m- 
rlous,  and  inrolTes  a  substantial  rigJit  * 
the  defendant,— a  right  which  goes  to  Of 
life  of  the  deffflise,  namely,  a  right  to 
witnesses  examined  In  his  behalf.  It 
pears  from  the  record  that  the  coorl  lal 
made  an  order  for  the  «cclusion  of  tbe 
neeses  during  tbe  progress  of  Ite  tUl 
Lee  Chu  had  been  subpoenaed  on  tiw  ptn 
of  the  defendant,  and  appeared  tai  the  oct 
room  at  the  opening  of  court  on  titt  tkM 
day  of  the  triaL  He  had  no  knowkdix  t' 
the  order  of  the  court  made  for  the  ento 
slon  of  witnesses  during  the  jrogras  of 
trial,  and  remained  In  the  court  room  dartsf 
part  of  the  examlnatitm  of  the  defenduc 
and,  when  called  as  a  witness,  rcspoodd 
from  bis  seat  The  state  objected  to  Ui 
ing  allowed  to  testify,  for  the  reasoo  tW 
he  had  disobeyed  the  wder  of  the  cocr. 
whlch  objection  was  sustained.  Oa  tUi 
question,  also,  there  is  some  OMifllct  at  ofiia^ 
ion,  some  of  tbe  old  authorities  bedding  tbii 
under  such  drcnmstancea  the  witness  ahnAI 
be  excdnded;  but  this  rigid  role  Is  not  do* 
sustained  by  any  of  the  modem  app<Ati 
courts,  excepting  In  special  cases  under  tie 
revenue  laws,  where  collnBloii  is  tbe  mi& 
obstacle  with  which  the  goremment  hu  v 
contend.  The  courts  are,  howeTcr,  dirtW 
on  the  question  as  to  whether  It  Is  a  dh- 
ter  that  can  be  letft  to  the  discretioa  of  ^ 
trial  court,  or  whether  tbe  exdusfm  of  ^ 
witness,  under  any  circumstances,  is  rerc* 
tble  error;  but  an  Investigation  of  tbe  u- 
thorltles  cwTlnces  us  that  the  great  vdjt: 
of  modem  authority  Is  to  the  eCFect  ^ 
Judge  has  no  rlj^t  to  deprive  a  defendiU 
of  the  right  to  have  his  witnesses  exantiud 
on  his  behalf  on  account  of  the  mistake  c( 
the  witnesses.  This  rule,  we  bellere.  b 
founded  on  senalbla  and  ewiltalds  i^mdpte 
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in  to  tbe  o(dliuilcni  of  an  nnfrieiidlr  vlt- 
s  with  his  enraolM.  The  pnnlabmait  of  a 
xiosa  for  Tlolatlon  of  Uie  court'i  (nrdw 
1  practically  secure  the  rafwcement  of  the 
,er  without  deprlrlng  the  defendant,  who 
n  no  way  In  foult.  of  the  means  to  obtain 
rights.  As  was  satd  by  the  supreme 
rt  of  Maryland  In  Fark»  T.  States  67  Md. 
,  10  AtL  219:  "If  the  erldenoe  of  the  wlt- 
8  would  show  the  Innocence  of  a  prisontf 
trial  tat  his  life,  tiien  the  discretion  of  tbe 
ee  amounts  to  a  discretion  t«  take  the 
loner's  life  or  to  spare  It.  The  wise,  just, 
I  merciful  proTlsitms  of  our  criminal  law 
not  place  human  Ufe  on  any  such  uncer* 
1  tenure^  A  man's  life  and  liberty  are 
tected  by  fixed  rules  prescribed  by  the 
'  of  the  land,  and  are  not  enjoyed  at  the 
;retionary  forbearance  of  any  tribunal 

suggestions  of  this  kind  are  aUoi  to  tbe 
:it  and  genius  of  oar  jurisprudence." 
le  better  oplnkm  now  is  that  tbe  Tl<datlou 
the  rale  by  a  witness,  although  It  will 
•ject  him  to  ptmlshment  tor  contempt  of 
rt,  will  not  deprlre  the  party,  whose  wit- 
8  he  Is,  of  the  benefit  of  his  testlmtmy, 
Efre  the  party  himself  Is  without  fanlt, 
i  that  the  court  cannot  lawfully  refuse  to 
mit  tbe  examination  of  the  witness,  al- 
ugh  It  will  be  a  matter  for  obserTatitti 
the  Jury  t^on  his  evidence;"  1  Thomp. 
Etls,  S  281,  and  numerous  cases  dted 
Ich  fully  sustain  Hie  text  And  In  a  foot- 
e  the  authw  adds:  "It  was  formerly  hdd 
Lndiana  to  be  a  matter  of  discretion  for 

court  trying  the  cause,  whether  the  tes- 
ony  ot  a  witness  who  had  willfully  dis- 
yed  tbe  order  of  tbe  court  to  remain  out 
the  court  roinu  until  celled  should  be  re- 
ted  for  that  reason,  and  that  this  discre- 
I  would  not  be  reviewed  on  s^n^  unless 
ppeared  that  It  bad  been  abused.  •  *  • 
;  in  later  cases  the  same  court  hare  adopt- 
thls  aa  the  true  nde:  'Where  a  party  Is 
bout  fault,  and  tbe  witness  dlsob^  an 
er  directing  a  separation  of  wftnesses, 

party  shall  not  be  denied  the  right  of 
■lug  the  witness  testi^,  bat  the  conduct 
the  witness  may  go  to  the  Jury  upon 
question  of  his  eredlbiUty.'  "-citing  DstIb 
3yrd,  94  Ind.  S25,  and  Burk  t.  Andes,  08 
.  68,  where  the  doctrine  above  ennndat- 
Is  Tigorously  pronounced.  In  fact,  the 
iem  authorities  sustaining  this  view  are 
iuni«t>us  ttiat;  Inasmuch  as  it  iqtpeals  to 

sense  of  Justice  and  propriety,  we  have 
besltation  In  following  tbem,  and  decld- 

thut,  where  a  party  Is  without  fault.  It  Is 

witbin  tbe  power  of  tile  Judge  to  deprive 
I  of  tbe  evidence  of  Us  witnesses.  Of 
rse,  tbe  fact  that  the  witness  heard  the 
er  wltueeses  testify,  against  tbe  order  of 

couirt.  muy  be  commented  uptm  as  affect- 

hts  credibility,  but,  subject  to  this  dlsad- 
.tnj;e,  be  must  be  allowed  to  testify. 
v.34F.no.l4— 70 


ness  was  pipti^"'-  He  was  not  compeuea 
to  make  an  offlrmattve  showing  to  obtain 
this  rli^t  He  was  deprived  of  a  right 
which  tbe  law  accorded  bim,  objected  to  tbe 
deprivation,  and  duly  excepted,  and  the  pre- 
sumption is  that  he  was  injured  thereby. 
For  this  OTor  the  Judgmmt  will  be  revwsed, 
and  the  cause  remanded  for  a  new  trial 

3TILDS,  ANDBBS,  SOOTT,  and  HOYT. 
JJ^  concur. 


BROWN  et  al.  v.  PORTBR  et  aL* 
(Supreme  Oourt  of  Wasliingtm.    Nov.  SB, 

1893.) 

Actios  for  Bbeach  of  Costbact  —  Ar6wxe  — 
BorrionHOT  —  Evibbmob  —  Adhimibilitt— I»- 

■TKDOTIOMS— ENTET  OF  JUDOHBHT. 

1.  In  an  action  for  breach  of  contract,  tbe 
aaswM  denied  tite  breach  allesed,  and  affirma- 
tively alleged  that  defendants  cootinaed  to  per- 
form the  work  provided  for  by  the  contract  nn- 
til  directed  b;  plaintiffs  to  deaiat  from  so  do- 
ing. SM,  that  inch  defenses  were  not  neces- 
sarily Inconsistent,  and  that  tbe  court  properly 
refused  to  strike  out  the  answer  for  allegea 
iDconsisteaey  In  the  defense. 

2.  The  admission  of  evidence,  though  of 
slight  BigoiQcance,  is  not  error.  If  It  be  pertinent 
to  the  issues  on  trial. 

3.  It  Is  not  error  to  refuse  Instmetions  em- 
braced tat  thoae  givm  by  the  court  of  Its  own 
motion. 

4.  A  Judgment  not  entered  within  the  time 
provided  by  law  la  not  for  that  reason  void. 

Appeal  from  superior  cour^  GhebaUs  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  O.  D.  Brown  and  another  against 
J.  N.  Porter  and  anotha.  There  was  Judg- 
ment for  defendants,  and  plolntUEs  appeal 
Affirmed. 

Austin  E.  Griffiths,  tor  appellants.  Gea 
J.  Moody,  im  respimdarts. 

ANDBBS,  J.  The  jdalntifEs,  by  this  ac- 
tion, seA  to  recover  damages  from  the  de- 
faidants  tot  an  alleged  toeacb  of  a  written 
and  sealed  contract  entered  Into  between 
the  plaintiffs  and  the  defendants,  wbenin 
the  fOTmer  agreed  to  give  and  grant  to  tbe 
lattw  all  the  useful  and  salaUe  wood  and 
timber  on  a  certain  described  10  acres  of 
land  In  CSiehalis  county,  and  to  i^rovlde  ac- 
cess thereto,  and,  in  consldoration  whereof, 
the  latter  agreed  to  clear  the  land  in  a 
spedfled  manner,  and  leave  it  fit  for  seeding 
purposes,  between  June  1,  1880,  and  Sei>t«n- 
btf  1,  1881,  and  to  do  a  reasonaUe  pu'tiim 
thereof  In  the  summer  of  1800.  To  secure 
the  faithful  performance  of  tbe  contract,  tbe 
respective  parties  adknowledged  themselTeB 
bound,  each  to  tbe  other.  In  a  rartaln 
penal  sum,  as  fixed  and  liquidated  dam- 
ages. The  complaint  alleged  the  making  <tt 
tbe  contract,  due  porfwmance  by  plaint!  ffe, 
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and  apedfle  breaches  thereof  the  de- 
fendants. The  defendants,  In  their  answer, 
admitted  the  making  of  the  contract,  but 
dMiied  all  other  allegatlona  of  the  com- 
plaint, and  affirmatlTely  alleged,  In  effect, 
that  tiliey  fully  performed  their  part  of  the 
agreement  daring  the  year  188<^  by  clearing 
a  reasonable  portion  oi  the  land  dnrlng  that 
time,  In  accordance  with  the  twms  of  th^ 
said  contract,  and  to  the  satisfaction  of  the 
plaintiffs,  and  that  thereafter,  and  In  the  year 
1891,  they  continued  the  wwk  of  slashing 
and  mitliniip  down  the  timber,  small  trees, 
and  underbrush  on  the  remainder  of  said 
land,  until  requested  and  dh:«cted  by  plain- 
tiffs to  desist  so  doing;  and  the  de- 
fendants further  alleged  that  the  plaintiffs 
refused  to  allow  them  to  perform  the  con- 
tract occordli^  to  the  terms  thereof,  and, 
by  reosMi  thereof,  demanded  the  damages 
stlpalated  for  In  the  agreemmt  from  the 
plolntUb.  The  plsintiffs  (appeUants  hcn^ 
moved  ttie  court  to  strike  the  answer  from 
the  flies,  for  the  alleged  reaB<m  that  the 
defenses  therein  set  fwbh  were  IncoDdstent, 
and  t^t  the  some  was  sham,  frtrtrious, 
and  Immaterial.  The  motion  was  denied  by 
the  court,  after  which  a  demurrer  was  In- 
terposed by  the  plahitlffs  to  the  new  matter 
In  the  answer,  and  overmled.  We  fall  to 
perceive  any  error  In  cither  of  these  mlings 
of  the  court  In  our  judsmmt,  the  defenses 
set  forth  In  the  answer  ore  not  necessarily 
inconsistent,  and  It  Is  therefore  unnecessary 
for  us  to  discuss  that  question  In  this  in- 
stance. A  pleading  Is  generally  said  to  be 
sham  when  It  Is  good  in  form,  but  palpably 
false  In  fact,  and,  tested  by  that  definition, 
the  defense  o'bjected  to  Is  not  sham,  neither 
Is  It  frivolous  nor  ImmaterlAL 

Objection  Is  also  made  that  the  court  er- 
ed  In  admitting  certain  testimony,  which 
was  objeetod  to  by  the  idalntlffs,  but  we  are 
unable  to  see  whwein  the  court  cmnmltted 
any  substantial  error  in  that  regard.  Some 
of  the  testlmtmy  thus  admitted  was  probably 
of  i^ht  significance,  but,  as  we  view  It,  it 
was  all  pertinent  to  the  Issues  on  trial,  and 
Its  weisiit  was  a  questloD  for  the  exclusive 
consideration  of  the  Jury.  The  law  of  the 
case,  we  think,  was  fairly  and  Impartially 
presented  to  the  jury.  If  the  Instructions  of 
the  court  were  not  as  full  and  complete  on 
some  particnlar  points  as  the  plaintiffs  desir- 
ed, It  was  their  duty  to  ask  the  court  to 
make  them  more  specific  befOTe  objecting 
thereto  on  that  ground.  The  court,  on  the 
trial  of  the  cause,  proceeded,  It  seems,  upon 
the  theory  that  the  contract  under  considera- 
tion, though  under  seal,  might  be  rescinded 
or  abandoned  by  parol,  by  mutual  consent 
of  the  parties  thereto,  and  that,  If  It  was  a 
fact  that  the  contract  was  not  fully  perform- 
ed by  the  defendants,  solely  because  the 
plaintiffs  requested  or  directed  them  to  pro- 
ceed no  further,  then  the  plaintiffs  were  not 
entitled  to  damages.  Upon  that  theory  the 
instructions  to  the  jury  were  framed,  and  we 


think  the  eoort  was  rigkt.  A  euatuij  rdt 
would  pmnlt  one  party  to  a  contract  to  n- 
cover  damages  from  the  otbex-  txsr  a  bmc^ 
ocoasloned  wht^  by  kimaeU;  wldifli  woc^J 
be  raanlfrBtiy  unjust  As  aU  of  fb»  taanx- 
tioDs  requested  by  the  jt\»*ntsrem  wUdi  vm 
proper  were  substantially  Indnded  la  One 
giTm  by  the  conrt,  there  wu  no  cmr  la  » 
fusing  theno. 

Nor  Is  the  objection  tenable  that  "tlw 
diet  was  not  sustained  by  any  erldewe.' 
We  have  carefQlly  read  all  tbe  evidtnee  h 
tiw  record,  and  dean  It  ami^  ^fttiiMm^  » 
sustain  the  vardlct 

Lastly,  It  4s  contended  tbat  the  iaigam 
to  vtrid  because  it  was  not  ent«ed  wftliln  1h» 
time  limited  by  law.  While  MHne  cases  mtj 
be  found  to  the  contrary,  tlie  decided  wtl^ 
of  the  authorities  ta  to  tlie  effect  tliat  Jad^ 
meats  so  ratered  are  not  void.  See  H 
Amer.  &  Bns.  Enc.  law,  p.  71.  Bat,  If  It 
Is  rtAA,  the  appeUants  ougbt  not  to  oonitfalB. 
as  In  that  event  ttie  respond«itB  are  tte  pu- 
ties  most  Injured  thereby.  Jodgmcat  af- 
firmed. 

DUNBAR,  a  J.,  and  HOTT,  SfTtLSS,  aai 
SOOTT,  JJ.,  concor. 


AOKBRSON  et  al.  v.  ORCHARD  et  oz. 
(Supreme  Goort  of  WashiDgtoo.    Xtee.  1& 
1883.) 

Sals  ov  Lasd  it  Admixistutob  —  Vaumtt  — 
JumsDionoK  op  Prob&.t-k  Ooust. 

l.In  ^eetment  it  appeared  that  a  petitita 
by  an  administrator  for  the  sale  of  laaa  fikiled 
to  describe  all  the  land  of  which  inteatate  died 
seised,  and  failed  to  state  the  amonnt  of  ptr- 
sonal  property  which  had  come  Into  the  adnin- 
Istrator's  hands,  and  b»w  aaach.  if  any.  {«■ 
mained  ondleyosed  of.  Tbe  petitioD  abmd 
that  there  were  no  debts,  though  it  did  abov 
that  there  was  a  family  allowaDce,  and  tiiu 
the  costs  of  admlDiBtratioQ  anomted  to  arr- 
eral  huBdrad  dollars.  HM,  that  the  petibM. 
though  defective,  save  the  probate  court  jari«- 
dictioa  to  order  a  sale  of  tbe  land. 

2.  The  Irregolarities  !n  the  petitioD  dM  act 
affect  At  land  in  the  bands  of  a  pnrdiaser  is 
good  faith,  under  Act  March  23.  1890,  I  2.  pn- 
viding  that  a  sale  of  this  charactw  shall  no:  be 
avoided  where  the  probate  court,  having  jsm^ 
diction,  orders  a  sale,  and  tiie  adml^stimtor  fur- 
Dishes  a  bond,  if  required,  gives  notice  of  tb« 
time  and  place  of  sale,  aitid  the  premises  an 
sold  at  ptiolic  auction,  the  sale  confirined,  tai 
the  land  held      a  pnrebaaer  in  pood  faith. 

Appeal  from  superior  court,  Pierce  caaaty; 
Frank  Allyn,  Judge. 

Ejectment  by  Bmma  V.  Ackerwm  and 
Oharles  W.  Ackerson.  an  Infant,  by  H.  D. 
Andrews,  his  guardian,  against  George  F. 
Orchard  and  Sarah  M.  Orchard,  bis  wife. 
Judgment  for  defendants,  and  plalntUEi  ap- 
peal. Affirmed. 

Thomas  A.  Garrett,  fbr  anwlianta  Ste- 
vens, Seymour  ft  Sharpsttfn,  for  reapood- 
ents. 

SCOTT.  J.  This  Is  an  actbm  of  tSKtmat 
Iffoufl^t  by  amieUanta  to  recover  oertato 
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landB  Bltoate  In  the  coantj  of  Pierce.  Wil- 
liam E.  Ackerson  died  Intestate  In  July.  1884, 
MMsed  of  the  lands  In  controversy,  and  ap- 
pellants claim  title  diereto  as  bis  bdrs.  The 
respondents,  througti  mesne  conveyancea, 
claim  tbe  land  by  virtue  of  an  administra- 
tor's sale  made  March  8,  1887.  App^lants 
claim  that  tbe  probate  court  never  acqnlred 
Jurisdiction  to  order  a  sale  of  said  lands  for 
the  following  reasons,  and  that  the  purport- 
ed sale  Is  void:  The  record  shows  that  one 
Bl.  B.  Mastlck  was  appointed  administrator 
April  2,  1885,  end  that  he  filed  an  inventory 
of  the  estate  July  18th,  of  said  year,  which 
inventory  made  no  mention  of  tlie  lands  In 
controversy.  Subsequently,  on  tbe  7th  of 
December,  1883,  said  adndnlstrator  filed  ft 
supplemental  statement,  descrtbln;  said 
lands.  Objection  Is  made  to  this  statement, 
on  the  ground  that  It  was  not  made  as  an 
additional  Inventory  under  section  1453  of 
the  Code  of  1881,  In  that  it  was  not  sworn 
to.  and  did  not  show  that  said  lands  had 
been  appraised,  or  state  their  value.  It  ap- 
pears from  aaid  statemmt,  however,  that  It 
was  filed  fbr  tbe  purpose  of  correcting  a  de- 
serlptlon  of  lands  made  In  the  original  In- 
ventory, which  land  had  been  appraised,  and 
It  te  stated  that  tbe  lands  described  in  said 
Bubseqnoit  statement  were  of  the  same  val- 
ue as  said  lands  previously  appr^iised.  On 
September  28,  1886,  said  admlDtstrator  petl- 
ticmed  the  probate  conrt  for  an  order  to  sell 
the  real  estate  In  question,  and  an  order 
was  mode  of  said  date  to  show  cause  why 
the  prayer  of  said  petition  should  not  be 
granted,  and  the  court  directed  that  said  or- 
der be  published  at  least  once  a  weoh,  for 
four  consecutive  weeks,  In  the  'l^coma 
Weekly  News,  and  that  cause  be  shown  on 
November  1st  following.  On  November  1st 
tbe  probate  court  adjourned  the  hearing  of 
said  petltltm  to  tbe  2dtb  of  said  month,  tot 
tbe  reason  that  proof  of  publication  or  tbe 
order  to  show  cause  bad  not  been  made,  and 
cm  aaid  November  29th  the  probate  court 
heard  said  petition,  and  made  an  order  of 
that  date,  Erecting  tbe  administrator  to  sell 
the  bmds  afweeald.  Objectloa  Is  made  to 
the  regularity  of  Qiese  proceedings.  It  is 
contended  that  tbe  same  are  void,  because 
notice  had  not  been  published  as  required  by 
law.  It  appears  from  the  proof  filed  that 
the  first  publicatlou  was  had  on  October  Sth, 
and  tbe  last  on  October  29tb,  and,  conse- 
quently, that  four  full  weeks  had  not  elapsed 
between  the  first  publication  of  the  wder 
and  the  time  first  appointed  for  hearing  the 
petition.  But  the  full  time  had  more  than 
elapsed  before  tbe  adjourned  day  upon  which 
the  petltl<m  was  heard  and  determined.  It 
Is  further  objected  that  said  petition  was  In- 
sufficient, because  it  failed  to  describe  all 
the  real  estate  of  which  the  intestate  died 
seised,  and  because  It  failed  to  state  the 
amonnt  of  tbe  personal  estate  which  had 
come  Into  Hie  administrator's  bands,  and 
how  mndi.  If  any,  remained  undisposed  of; 


and  that  tt  appeared  from  12ie  petltton  tbal 
the  deceased  left  no  debts,  and  that  it  did 
not  appear  theref)x>m  that  a  sale  of  the 
real  estate  was  necessary  In  tbe  comrse  of  ad- 
ministration. It  appeared  team  said  peti- 
tion, however,  that  a  family  allowance  ot 
(800  bad  bett  made,  and  the  costs  of  aA- 
ministration  amounted  at  tiiat  time  to  fSOOi 
It  Is  contended  that  this  was  not  a  suA- 
dent  showing  to  vest  the  court  with  jurlsdfe* 
tlon  to  order  a  sale  of  said  lands,  and,  fur- 
ther, that  tbe  petition  did  not  set  tocih  the 
value  of  the  lands  that  were  sold  other  than 
it  contained  a  reference  to  their  appraised 
value-  One  Thomas  Ia  Nixon  was  the  piu> 
chaser  of  said  lands  at  tbe  admlnlstratmr'* 
sale,  and  the  respondents  subsequently  pur- 
chased the  same  of  bim.  Tbe  proceedings  of 
the  probate  court  In  the  premises  appear  to 
have  been  .otherwise  regulat,  and  the  lands 
were  duly  advertised  and  sold,  and  sale 
thereof  subsequently  regularly  confirmed. 

"While  the  petition  was  irregular  and  de- 
fective, in  not  stating  some  ot  the  things 
that  tbe  statute  requires  It  to  state,  we  are 
of  the  opinion  that  It  was  sufficient  to  give 
the  court  jurisdiction  to  order  a  sale.  The 
que8tl<ms  raised  liere  should  have  been  pre- 
sented In  that  proceeding,  and  are  Insuffi- 
cient now  to  affect  the  title  In  the  hands  of 
bona  fide  purchasers.  By  section  2  of  the 
act  of  the  l^slature  of  March  28,  1890,. 
(Bess.  Laws  1880-80,  p.  82,)  It  Is  provided 
that  a  sole  of  this  character  shall  not  be 
avoided  If  it  appear— "First,  that  tbe  execu- 
tor, administrator  or  guardian,  was  ordered 
to  make  the  sale,  by  the  probate  or  superior 
court  having  jurisdiction  of  the  estate;  sec- 
ond, that  be  gave  a  bond  which  was  approv- 
ed by  the  probate  or  superior  judge.  In  case 
a  bond  was  required  upon  granting  tbe  or- 
der; third,  that  he  gave  notice  of  the  time 
and  place  of  sale,  as  In  the  order  and  by  law 
prescribed;  and,  fourth  that  the  premises 
were  sold  accordlns^,  by  public  auction,  and 
tbe  sale  confirmed  by  tbe  court,  and  that 
tbey  are  held  by  one  who  purchased  them  In 
good  faith."  And  it  is  not  disputed  but  that 
all  these  things  were  done,  and  the  respond- 
ents purchased  tbe  lands  In  good  faith. 
Whatever  force  and  effect  the  objectlona 
urged  here  would  have  been  entitled  to 
seasonably  made,  we  are  of  the  opinion  that 
they  are 'not  now  available  to  disturb  the 
title  to  ttiese  lands  In  the  hands  of  the  re- 
spondents. We  are  of  the  opIniSn  that  tbe 
probate  conrt  acquired  jurisdiction  of  the 
lands,  and  that  the  matters  complained  of 
were  irregularities  only,  which  did  not  affect 
tbe  jurisdiction  of  tbe  court  to  order  the 
sale,  and  It  was  within  the  power  of  the 
court  to  order  a  sale  of  the  lands  to  pay  the 
exi>«ises  of  administration  and  the  allow- 
ance made  to  the  family. 

It  Is  contended  that  the  court  erred  In  ad> 
mlttlng  certain  receipts  In  evidence,  purport- 
ing to  be  signed  by  Emma  V.  Ackerson,  tn 
her  Individual  capacity,  and  as  guardian  ot 


Digitized  by 


ilOS 


PACIFIO  BEPOBT£B,yoi«  ai. 


Ow  mtiMw  Cniarles  W.  Ackerson,  thowlng  a 
recdpt  of  the  moneys  arising  from  the  ad- 
ministration of  said  estate  and  of  the  distri- 
bntlon  upon  tbe  final  settl«nent;  but  It  is 
unneceasary  for  us  to  pass  upon  the  objec- 
tions thereto,  because  said  receipts  were  Im- 
material, and  enouffb  appears  in  the  proceed- 
ings to  sostabi  the  title  of  the  re^madentn 
to  the  lands  In  q^estlont  Ind^tendent  of 
them.  Judgmoit  affirmed. 

H07T  and  SXn^BiS,  JJ^  ooncnr. 


MILLBfi  et  al.  t.  VBRMURIB  et  al.i 
(Supreme  Court  of  Washington.    Dec.  18, 
189a) 

PARTHBBSBIP— LTA^ILITT— JOIKT  OWNBSSHIF— Iir- 
BTKUCTIONS— BXCEPTIOna— AFFBJOk 

L  In  an  action  against  two  persons  as  part- 
ners for  serTices  in  packing  goods,  proof  mwdy 
that  defeodantB  were  joint  owners  of  the  goods 
does  not  entitle  plaintiff  to  recoTer. 

2.  In  such  case  tbe  error  in  an  loBtructioD 
that  it  is  sufficient  if  it  be  shown  that  defend- 
ants were  joint  owners  is  not  cured  by  other 
Instructions  correctly  stating  the  law,  and  what 
Is  necessary  to  make  them  liable  as  partners. 

3.  Though  an  excmtion  to  instrucdous,  as 
it  appears  in  one  place  in  the  hill  of  exx^tione, 
may  be  too  general,  the  instroction  will  be  re- 
Tlewed  where.  In  immediate  connection  with 
tiie  instructions  set  out  in  the  bill,  and,  so  far 
as  appears  from  the  bill,  of  the  same  date  as 
the  general  exception,  there  appears  an  assign- 
ment of  errors  in  which  the  particular  instruc- 
tions are  set  out,  and  It  is  stated  that  they  are 
rdied  on  as  emx. 

Appeal  from  saperior  oonrt,  King  coaatjt; 
Richard  Osbwn,  Judge. 

Action  by  George  W.  Miller  and  anoth^ 
against  Antolne  Vermurie  and  anothw. 
From  a  Judgmmt  for  plalntlfEs,  defendant 
y«*murle  appeals.  Reversed. 

Hughes,  Hastings  &  Stedman,  for  appel- 
lant   Frank  P.  Lewis,  for  respondents. 

HOTT,  J.  By  their  amended  complaint, 
plalntlfEB  sought  to  recover  of  the  defendants, 
as  ecvutaen,  on  their  flnt  cause  o<  action, 
for  hauling,  transporting,  and  packing  cer- 
tain goods;  and.  on  their  second  cause  at  ao> 
tion,  for  cotaln  merchandise  sold  by  one 
Langfitt  to  the  defendants  as  snch  copart- 
ners, the  account  for  which  was  alleged  to 
Itave  been  assigned  said  Langfitt  to  the 
plaintiffs.  The  def^dant  FwUer  answered, 
admitting  ell  the  allegatimis  of  the  com- 
plaint The  defendant  Vermurie,  by  his  an- 
swer, denied  snbetantiaily  all  the  auctions 
of  the  plalntUlB,  and  specially  denied  the  tOf 
Istence  of  any  copartnership  as  between  him- 
attU  and  the  defendant  Fortior.  Upon  the 
Issues  made  1^  the  answer  of  Vmnnrle,  the 
cause  went  to  trial,  and  after  the  introduc- 
tion of  proofs  on  the  part  of  the  respectire 
parties  tbe  court  gave  to  the  jury,  among 
others,  the  following  Instmctions:  "If  you 
And  from  the  evidence  that  the  plalntUb 
hauled  or  packed  goods  and  property  owned 

■  Rdiearing  daded  January  22,  1891. 


jointly  by  the  defendants,  tben  jov  vodki 
will  be  In  favor  of  the  plaintlfCa,  and  agakc 
both  the  defendants,  for  sucb  sum  as 
may  find  due  for  such  patddng."    *^  finUff 
Instruct  you  that  If  you  find  from  tbe  err 
dence  that  tbe  def^idant  Fortter  was  j/aai 
owner  with  the  dtfendant  VenmiTle  of  tlf 
I^v^twty  and  goods  paired  by  tbe  plabttiffs. 
he  Is  liable  with  the  oth&r  defeodant  i  t 
the  services  rmdered.    It  does  not  matt<r 
whether  plaintiffs  or  Langfitt  knew  that  v>t 
murle  was  such  Joint  owner  at  the  time 
services  were  rendered  and  tbe  soods  mM. 
provided  you  find  from  the  cTidence  Ti3i 
said  defendants  wa%  each  Joint  owuai' 
To  the  giving  of  which  InstnictioBS  tW 
defendant  Vermurie  ezoqited;  and  the  scte 
question  presented  tta  our  conaldenttoa  m 
as  to  whether  or  not,  under  tbe  lanies  aoAt 
by  tbe  pleadings,  such  instructions  cometlj 
stated  to  the  jury  any  portion  of  the  law  if 
the  case.    Tbe  issue  to  which  these  Insov 
tions  were  p^nent.  If  pertinait  at  all.  vm 
one  which  raised  the  question  as  to  tbe  a- 
istence  ot  the  copartnersblp  between  tbs 
two  def«idants;  and  by  these  instroctkai. 
taken  together,  the  court  told  tbe  jncy  tint, 
for  the  purposes  of  the  case,  soch  partaer- 
shlp  would  be  established,  so  far  as  to  malK 
both  defendants  UaU^  by  the  sUnide  £kc 
that  the  goods  In  relation  to  which  tbe  Ubor 
was  performed  were  Jointly  owned  by  the 
two  defendants.    In  other  words,  the  Jai7 
were  told  that,  If  they  found  that  the  goodi 
belonged  Jolntl^  to  the  defendants,  the  owb- 
ers  thereof  would  be  llalde  tor  anytJiiv 
which  might  be  done  In  rdatlon  thefeto  st 
tbe  request  of  one  of  the  owners,  even  it 
though  the  otber  ownw  had  no  connectkia 
whatever  with  sodi  request,  or  with  the  ii- 
bor  performed  In  relation  to  soch  goodi 
Snch  instructiMU  warranted  the  inry  in  fiad- 
Ing  that  the  simple  fact  of  Joint  ownetslii? 
constituted  the  defendants  copartnos,  so  fir 
as  was  necessary  to  establish  their  J<dnt  lit- 
bllity  tor  any  act  done  In  r^ierenoe  to  saA 
goods  at  the  lequeet  of  dtbw  c€  tbe  Joist 
owners.   We  are  unable  to  hold  that  soci 
consequences  flow  from  the  timple  fact  ot 
joint  ownership  ttf  persmial  properij.  SoA 
fact  as  we  underatand  tbe  la.w,  would  not 
raider  either  of  the  Joint  owners  Ifahle  ftr 
services  performed  in  reference  to  the  pro^ 
erty,  unless  such  owner  in  some  manner  ma 
connected  with  the  services  so  perfctnoed. 
Nor  can  we  agree  with  the  contention  os 
the  part  of  the  respondents  that  the  enw  In- 
cident ta  the  giving  of  these  Instmctions  ma 
cured  by  tiie  fa£t  that  the  court;  In  otber 
instructions,  correctly  defined  tbe  partnff- 
shlp  r^ati<m,  and  the  facts  necessary  to  es- 
tabUsh  it   Such  instructions  were  Incon^^- 
ent  wltb  tbe  ones  above  set  out;  and,  whll^ 
they  correctly  stated  the  entire  law  at  the 
case,  it  Is  impossible  for  us  to  say  that  tbe 
Jnry  gave  ezdualve  force  to  than,  and  n* 
tirely  disregarded  the  ones  above  set  out. 
The  respondents  make  the  farther  potst 
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that,  however  erroneons  tbese  Instructlong 
may  have  been,  the  exceptions  taken  thereto 
by  tbe  appellant  were  Insufficient  to  anthor- 
Ieo  tbla  court  to  enter  Into  an  examination 
thereof.  The  language  of  the  exception,  as 
It  appears  In  one  place,  might  be  open  to  the 
objection  that  It  waa  too  general  to  challenge 
the  attentlbn  of  the  court  to  the  particular 
error  complained  of.  But  In  immediate  con- 
nection with  the  Instmctlons  set  out  In  the 
bill  of  exceptions,  and,  so  far  as  appears 
from  nid  bill,  of  the  nme  date  as  the  gea- 
eral  exertion  abore  referred  to,  appears 
what  iB  denominated  an  "assignment  of  er- 
rors," In  which  the  partlcnlnr  instructions 
objected  to  are  set  out,  and  It  Is  stated.  In 
connection 'th^ewlth,  that  the  giving  of  them 
la  the  only  error  of  which  the  appelant  de- 
sires to  avail  himself  on  appeal;  and  there 
being  nothing  whatever  to  show  that  this 
particularizing  was  not  done  at  the  same 
time  that  tbe  Uutmctions  were  given,  and 
the  trial  court  baring  settled  the  same  as  a 
part  of  the  bill  of  exceptions  In  Immediate 
TOunection  therewith,  it  most  be  given  force 
aa  a  definite  exception  to  tbe  instructions  to 
which  objection  was  made.  It  follows  that 
for  the  error  In  giving  the  instructions  com- 
plained ta  the  Judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

DUNBAK,  C.  J.,  and  SOOTT,  8TKIJB8,  and 
ANDBRS,  JJ.,  concur. 


8GHNEIDBR  et  al.  v.  WALLINGFOBD. 
lOmut  of  Appotlm  ot  Ooloradck    Dee;  11, 1888.) 
Attachhbnt  Libn— ErrsCT  or  Dblitbbt  Boin>. 

The  lien  of  an  attachment  Is  not  de- 
stroyed tuy  the  delivery  of  the  property  to  the 
owner  on  his  foraiBhing  a  delivery  bond,  and 
if  the  officer,  after  surrendering  it,  seizes  it  un- 
der other  attadiments,  it  is  subject  to  dlspod- 
tion  under  the  lien  of  the  first  attachment,  and 
the  sureties  on  tbe  delivery  bond  are  reueved 
ftom  liablUty  tliereon  by  such  tesonqMion  wf 
possession  by  tlia  offlcor. 

Appeal  from  district  cmat,  Lu  Animas 

county. 

Acti<ni  by  J.  N.  WallingfOrd  asatast  Hen- 
ry Schneider  and  Peter  Torino,  sureties  on 
a  delivery  bond  executed  Matthews  A  Co., 
whose  propwty  was  attached  by  plaintlfL 
From  a  judgment  tor  plaintiff,  deteodants 
appeal.  Reversed. 

Robert  T.  Teaman,  for  appdlanla.  Jamet 

IC.  John,  fto  ai^>eUee. 

BISSXILL,  P.  J.  The  lOilef  tnqolry  here 
concerns  the  legal  effect  to  be  given  to  tbe 
reeeicure  of  goods  1^  an  offlctf ,  who  has  an- 
tecedently surrendered  them  to  the  defend- 
ant on  the  execution  of  a  delivery  bond  un- 
der the  statute  In  May.  iB8»,  WalllngfOrd 
conmienced  a  nit  against  T.  J.  Matthews 
and  Whiting,  who  were  copartners,  as  he 
term,  under  tbe  name  of  T.  J.  UatOi»w» 
4fc  Oow  to  reoover  $1,!MB.M  u  nuHUir  doa  oo 


a  promissory  note,  and  for  the  rent  of  cer- 
tain property.  He  sued  out  an  attadmieot 
in  aid  of  his  action,  and  the  sheriff  levied 
the  writ  on  certain  property  In  the  poaaes- 
sion  of  the  firm,  and  belonging  to  one  or 
both  of  the  members.  After  the  levy,  the 
present  appdiants,  Schneldor  and  Torino, 
with  Matthews,  executed  a.  bond  for  tbe  re- 
delivery of  tiie  property  which,  as  to  all 
of  its  terms  and  conditions^  conformed  to 
the  statute.  The  officer  yielded  poaseealon, 
and  lltt  defendants  In  the- suit,  Mattibews  St 
Go.,  resumed  the  control  of  the  pn^er^. 
The  action  proceeded  to  Judgment,  an  «ce- 
cutton  was  issued,  and  the  sheriff,  ot  one 
of  his  deputies,  appears  to  have  demanded 
the  return  of  the  prop«^,  w  tbe  satis- 
faction of  the  jndgraetit  mie  compkdnt  in 
the  present  suit  stated  that,  the  property  was 
not  returned,  nor  the  Judgment  paid,  set  up 
tbe  bond,  and  sought  to  compel  the  sureties 
to  pay  the  Judgment  The  sureties  answer^ 
ed  In  general  denial,  and  also  set  up  tbe  spe* 
dflc  defense  that  Bttee  the  bond  was  executed 
other  suits  were  commenced  in  the  district 
court  of  Las  Animas  county,  in  which  writs 
of  attachment  were  Issued,  and  tliat  tiiere- 
under  the  shorlff  retoolc  tbe  XMOpoty.  Hie 
defeodantSL  In  the  trial  of  Oie  case,  produced 
tlie  wilts  of  attacbmeni  and  the  records  in 
those  salts,  and  offoed  to  show  that  tbe 
Identical  goods  surrendered  to  the  attad^ 
ment  defendants  on  the  execution  of  the  de- 
livery bond  had  come  Into  the  possesslmi  of 
the  offlco-  who  levied  the  original  writ  The 
proof  made  by  the  defendants  was  meager, 
and  their  offer  might,  under  some  Circum- 
stances, be  held  to  be  so  narrow  as  not  to 
preserve  thetar  ri^ts;  bat  a  deputy  sheriff 
named .  HIghtower  gav6  evidence  for  the 
plaintiff  which  estabHsfaed  the  fact  that  the 
great  bulk  of  the  propwty  originally  taken 
by  the  sheriff  returned  to  his  possession. 
The  invMitorles  made  by  the  different  offi- 
cers were  presented,  and  they  were  accept- 
ed to  be  truthful  lists  of  the  proi>erty  and 
aocorate  statements  of  its  value.  From 
them  It  appeared  that  the  Aerlff  <Klginally 
took  nearly  $3,000  worth  of  property.  The 
court  rejected  the  proof  offered  by  tbe  de- 
fendante  In  this  regard,  refused  to  permit 
them  to  sabndt  tbe  case  to  the  Jury,  and  di- 
rected a  verdict  for  tbe  plaintiff  tor  f  1.821, 
the  snm  claimed. 

The  i^pellanta  argue  many  questions,  but 
It  would  scarcely  profit  ns  to  discuss  the 
force  and  effect  of  a  dellv^  bond,  and  de< 
termlne  to  what  extent  its  recitals  are  con* 
dufdve  upon  the  sureties  with  ret^&aoe  to 
the  commencement  of  a  suit  and  the  rego- 
larlty  of  the  attachment  proceedings.  T^ese 
matten  are  weU  midCTStood.  and  the  court 
committed  no  wtcat  with  respect  to  Its  hold- 
ings on  those  subjects.  An  attack  upon  the 
Judgment  because  of  the  fkdlnre  of  tbs  en- 
try to  redte  the  conflrmatlMi  of  the  attadi- 
moit  proceedings  Is  not  well  based,  tee  it 
hss  bsoi  decided  In  msny  esses  that  tte 
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vttadiiaeBt  U  nevw  to  be  deemed  abaiul<m- 
«d  1»eoaaBe  there  Is  no  recital  In  the  Jodg* 
waent  entry  that  the  procesi  Is  con  firmed. 
Ciumber  Co.  t.  Barmoiid,  7tf  Iowa,  225,  40 
N.  W.  820. 

The  principal  error  on  which  the  plaintiffs 
rely  is  set  out,  in  different  forms,  in  the 
lerentb,  eighth,  find  ninth  assignments,  and 
Is  based  on  the  effect  of  the  acceptance  of  a 
dtiivery  bond  by  an  officer  after  a  selsure 
of  chattels.  Tbe  legal  results  flowing  from 
the  execution  and  acceptance  of  a  deUvery 
bond  and  tbe  Borremler  of  the  property  hare 
been  the  subject  of  rery  ctHifllctlug  adjudi- 
CHtlona  Authors  wbo  hare  written  vipoa. 
tka  Bublact  of  attachments  are  also  at  vari- 
ance in  their  Tlewa  upon  this  question.  But 
witUfi  oiur  Jurisdiction  the  qjoestion  tiaa  been 
aet  at  rest  by  the  well-con^dered  case  of 
Stevenson  t.  Faliner,  14  Colo.  565.  24  Pac. 
5.  In  that  case  Mr,  Justice  Ha^  reviews 

authorities.  discnBses  the  reaaona  of  the 
conflicting  rules,  and  ultimately  readies  the 
oanclusion  that  the  execution  of  tbe  bond 
sad  the  surrender  «t  the  property  do  not  de- 
«tr»y  the  lien  of  the  attachment  The  court 
holds  that  the  lien  cannot  be  divested  by  a 
sale  of  the  property  by  the  attachment  de- 
fendant, nor  by  a  seizure  and  dlsposltioii  of 
it  by  an  officer  under  proeesa  It  la  held  to 
continue  until  Judgment,  and  if  the  plain* 
tiff's  claim  Is  ultimately  put  into  Judgment, 
and  an  execution  Issued  for  its  enforcement, 
tbe  proper^  will  be  treated  ss  still  in  the 
CMtody  of  the  law,  snd  sabject  to  that  lien. 
U  <Ub  be  true.  It  follows  that  If.  after  the 
surrender  of  the  property  to  tbe  defend- 
ant, tbe  officer  seizes  the  goods  under  other 
wtltM,  whe&er  of  attachment  or  execution. 
It  thorenpon  becomes  subject  to  disposition 
under  this  senior  lien,  which  has  been  ac- 
qnired  by  tbe  levy,  and  the  officer  Is  charged 
witta  tbe  duty  of  a^klylng  tbe  iHw:eeds  of 
any  sale  of  it  to  the  satisfaction  of  this 
claim.  Joalln  v.  Spanglw,  IS  Oola  401,  22 
Pac.  804:  Speelman  v.  Chaffee,  &  Colo.  247. 

What  the  evidence  might  hare  shown  con- 
oeming  the  dlspo^tlon  of  this  properly,  and 
whether  the  plaintiff  would  have  been  able 
t»  overcome  the  proof,  which  tended  to 
show  that  possession  of  the  goods  had  re- 
passed to  the  aherlff,  to  whom  the  creditor 
was  bound  to  look  for  his  money,  cannot 
be  determined  from  tbe  present  record.  It 
Is  quite  possible  that  the  evidence  on  tills 
subject  may  seriously  affect  the  relatloDS 
and  rights  of  the  Judgment  creditor,  tbe  of- 
flcer.  and  these  sureties.  According  to  tbe 
case  ss  mode,  bowerw,  sufficient  of  these 
goods  repassed  Into  the  office's  possession 
to  satisfy  WalUngford's  claim.  Should  the 
ultimate  ivoof  establish  this  fact  to  the  sat- 
isfaction of  the  Jury  trying  tbe  case^  and 
tlw  evidence  show  that  the  goods  were  sold 

tbB  otBioet,  w  otba^se  so  disposed  of 
that  tb^  were  lost  to  the  defendant  and 
the  Judgment  creditor,  the  legal  effect  most 
ba  to  satisfy  the  debt,  and  t»  comtd  tin 


creditor  to  look  to  tba  officer  alone  for  the 
satisfaction  of  his  claim.  Under  moA  dr- 
cumstonces.  It  wonld  not  be  po— Ihle. 
these  proceeding  to  revire  the  UabUly  cf 
tbe  sureties,  from  wtalch  they  were  rdrr- 
ed  whea.  the  condition  of  thdr  t>ond  «u 
complied  with  by  tbe  resumpOou  of  pom- 
alon  by  the  sholff.  It  dearly-  appears  fraa 
tile  record  that  all  the  goods  woe  not  n- 
seised  by  the  officer,  but  that  does  not  epe- 
ate  to  the  disadvantage  of  tbe  aveticft 
While  the  condition  of  their  bond  Is  citLv 
to  redeliver  the  property,  or  to  pay  ike 
amount  of  the  Judgment,  the  measnie  of 
recovery  agaijist  them  la  always  tbe  nbr 
of  enough  oC  tbe  goods  to  **w"ffrr  the  tail- 
ment,  and  not  more.  Drake,  Attachm.  1  iC: 
Stevenson  r.  Palmer,  supra.  It  la  ■"■"tfm 
that  many  questions  are  liable  to  arise  oa  s 
subsequent  trial  oonoanlns  the  idwtity  tt 
the  property  and  tbe  suffidleiu^  of  the  pnrf 
to  ahow  sach  a  resomptlon  of  pnTiinn  h 
will  entitle  the  sureties  to  Insist  on  the  ap- 
plication of  the  prtnc^te  stated.  We  are  ob- 
ly  able  to  say  that  there  te  enough  la  tlv 
record  to  show  that  the  appellants  were  en- 
titled to  be  heard,  and  to  go  to  the  inry,  19- 
on  these  matters.  Since  the  court  cmd  a 
directing  a  verdict  for  the  plAintiff,  tbe  Jodf- 
ment  must  be  reversed,  and  ttae  case  n- 
manded. 


WlliE  et  ftl.  V.  BJTI/KR  et  sL 
(Ooart  of  An>mU  of  Colorado.     Dec.  11,  I8^> 
MoaroAas  or  Hbhcbandise — ^Vauditt  as  10 

CBEDITCItS. 

A  mortgage  of  merchandise,  pcmini&c 
the  mortgagor  to  remain  in  poasession  and  aell 
Id  the  usuaI  course  of  business,  paying  tb«  pnv 
ceeds  to  the  mortgagee  till  the  debt  ts  «xt:::- 
gnlshed,  is  rendered  void  against  creditors  br 
a  parol  agreement  that  the  mortgagor  may  re- 
tain from  the  proceeds  a  small  allowmnce  for 
the  snniort  of  bis  ftunlly. 

Action  by  Isaac  Butler  and  another,  part- 
ners as  Butler  Bma.,  against  Hecbt  A  Coi 
Hie  attached  goods  were  claimed  by  Mayer 
Wile  and  otfacan.  partnen  as  Wile  Bna.  k 
Co.,  wbo  Intervened.  Judgment  for  pUa- 
tiffa.    Interveners  appeal  Afflirmed. 

O.  K.  Hartenst^  for  appellanta.  OL  S 
Ubl^,  for  appeUeea. 

THOMSON.  J.  Butler  Broa^  appeDee:^ 
brotight  Bitit  against  Hecht  ft  Co..  and  ar- 
tached  a  stock  of  goods  in  possession  o<  tttp 
latter  firm.  The  appellants.  Wile  Broa  ft 
Co.,  intervened,  claiming  tbe  goods  by  virtue 
of  a  chattel  mortgage  before  that  time  gives 
by  Hecht  &  Co.  to  the  Intervoiers,  to  aecor* 
a  debt  owing  by  Hedit  &  Go.  to  them.  Tbe 
mortgage  oova«d  the  goods  wtiidi  were  at- 
tached, and  provided  that  the  nHnagagon 
might  sell  the  mor^ged  property,  and  that 
they  should,  after  deducting  the  expenses  of 
sale,  pay  the  proceeds  at  once  to  tbe  mon- 
gagees.  retaining  nothing  A»  thtsnaetvea 
GontempacHneooBly,  homrea^  with  ttia  ci» 
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cation  of  tho  mortgage,  an  oral  agreement 
was  made  batwem  the  tiartlsB  that  the  mart- 
gagora  uat^tkt  retain  out  of  the  proceeda  at 
the  aalfia  not  to  »ceed  |10  per  we^  each. 
Cor  the  support  of  their  families.   This  wol 
asreemoit  fltves  rlee  to  the  only  qnesUon  hi 
the  case.   A  mortgase  ot  merchandise  which 
permits  a  mort^igor  to  renudn  In  poBsesalon 
«f  the  goods,  and  sell  them  in  the  usual 
«ouTBe  of  business,  paying  the  proceeds  to 
the  mortgagee  nntU  his  debt  Is  extlngalshed, 
baa  he&x  rcs»eatedly  hold  to  be  valid,  In  so 
tar  as  the  instrument  Itadf  Is  cose«ned; 
but  its  requirements  must  be  carried  out  In 
good  faith,  and  to  the  letter,  otherwise  the 
Inatrumra^  whldi  the  law  Intends  mer^  as 
4L  seeorltr  for  aa  indebtedness,  might  be 
used  by  the  mortgagor  as  a  weapon  to  pro- 
itect  hiss  agataut  the  enfoccemoit  of  otho: 
.Just  demands.   That  It  may  not  bare  that 
•effect,  the  mon^  arlidng  from  the  sale  of 
the  property  must  be  tamed  over  to  the 
mortgagee  nntU  tiie  mortgage  debt  is  paid; 
and  if,  Mther  by  the  terms  of  the  mortgage 
Itself,  or  by  any  agreem^t,  oral  or  other- 
vise,  the  mortgagee  is  permitted  to  retain 
the  pro)»eds,  hi  whole  or  la  part,  for  his  own 
benefit,  the  effect  Is  manifestly  injorioas  to 
creditors,  and  In  fraud  of  ttteir  rights;  and 
such  an  agreement,  no  mattw  when  made, 
or  in  wbat  form,  except  as  bKween  the  par- 
ties themselTes,  destroys  the  lien  of  the  mort- 
gage and  renders  the  Instrument  jiM.  In 
this  case  the  amount  whldt  mii^t  be  re- 
tained by  the  mortgagors  was  limited  to  flO 
per  wedc  each,  but  It  is  Immaterial  whether 
the  amount  was  limited  or  unlimited,  or  how 
great  ot  small  die  limit  fixed.    It  Is  not  the 
extent  to  which  such  application  of  the  pro- 
ceeds ml^t  go,  but  the  fact  tliat  it  was  per- 
mitted at  all,  which  Is  dedslre  of  the  case. 
The  Judgm^t  of  the  court  below,  being  In 
favor  of  the  plaintiffs,  and  against  the  in- 
tOTeners,  Is  affirmed. 


liARIMBB  COUNTT  DITCH  00.  T.  ZDI- 
MEIRMAN. 

■(Coort  of  Appeals  of  Colorado.    Nov.  27,  1893.) 

Rkbisvoirs— Brsakino  or  Bmbakkmbnta  —  Lia- 
BiLtTT  or  LesBBE— Buree:(  of  pROor. 

1.  One  to  whom  a  reservoir  is  leased  in 
cotuideratioQ  of  his  completins  Its  coastruction 
and  inamtalDin,([  It  Is  an  "owner,"  witi^n  MiIIb' 
Ann.  8l  |  2272,  provldlag  that  the  owners  of 
reservoirs  sliaU  1m  liable  for  floods  from  tba 
breaking  of  the  embankments. 

2.  under  such  statute,  one  injured  la  not 
bonnd,  in  the  first  Instance,  at  least,  to  show 
negligence  on  the  part  of  the  owner,  but.  If  the 
owner  Is  not  absdntely  liable  It  li  tot  him  ta 
oonerate  himself. 

Appeal  from  district  court,  Larimer  coun- 
ty. 

Action  by  John  Zimmerman  against  the 
Larimer  County  Dlfcb  Company  for  dam- 
ages from  the  breaJEtng  of  resarolr  em- 
twnkments.  Judgment  for  plainutf.  Defend- 
ant vpeali.  Affirmed. 


J.  W.  MoCreery  and  George  W.  Bailey,  fiNr 
appdlairt  S.  A  Ballard  and  ^W^"*^  & 
ZiOTSb  for  appellees 

BBBD,  J.  The  Larimer  County  Besorvolr 
Company  was  the  owner  and  In  possession  of 
some  six  tOKiytAn  ae  reserrolc  sites  upon  the 
Cache  a  la  Poudro  rtrw,  in  the  upper  part  of 
that  stream.  Some,  but  bow  many,  reservoirs 
were  constructed  or  flidShedt  how  many  In  the 
course  of  construction  and  unfinished,  and  of 
how  many  the  wotIc  of  -construction  had 
not  been  commenced,  or  irtilch  b^onged  to 
either  doss,  is  not  shown  by  the  evldenceb 
Among  them  was  Chambers*  Lake  reservoir, 
at  the  head  of  the  stream,  known  as  '^um- 
ber One."  On  the  19th  of  September,  1882, 
tJie  Larimer  County  Reservoir  Company 
made  the  foltowlng  lease  to  appellant:  "That 
^d  first  party,  Ux  and  In  ctmalderatlon  of 
the  covenants  and  agreenioits  hmlnafter 
meationed.  to  be  kept  and  performed  by  said 
second  party,  has  demised  and  leaaed  to  it, 
sold  second  party,  all  those  premises  situate 
lying,  and  being  in  the  county  of  Larimer 
and  state  of  Colorado,  known  and  described 
as  follows,  to  wit:  'Kewrvolr  Number  One,' 
'Reservoir  Number  Two,'  'Reservoir  Number 
Ttiree,*  'Beserrolr  Number  Four,'  'Reserv^dr 
NumbW  Five,'  'Reservoir  Numb^  Six,'  *Res- 
erfolr  Number  Seven,'  of  said  first  party,— 
as  defined,  located,  and  described  in  ito  arti- 
cles of  incorporation  on  file  In  the  office  of  the 
secretary  of  state  ajid  county  clerk  of  Larimer 
county,  Cola;  and  also  all  rights,  privil^ee, 
and  franchises  of  sold  first  party  acquired  by 
it  under  its  sold  articles  of  Incorporation, 
and  the  acts  and  work  of  said  corporation 
taken  and  done  \mder  the  same,  Including 
the  dams  at  Chambers'  lake,— Reservoir  One 
aforesaid,— end  the  land  under  said  lake  or 
reservoir,  and  the  land  that  may  be  over- 
flowed by  the  same.  To  have  and  to  hold 
the  above-deBcribed  premises,  privileges, 
rights,  and  franchises,  with  all  appurtenan- 
ces thereunto  belonging  or  in  any  wise  ap- 
pertaining, unto  sectmd  party,  its  sucoeesors 
and  ssfiigBfl,  from  the  date  hereof,  for,  dur- 
ing, and  until  the  18th  day  of  Septemb^,  A 
J>.  nineteen  hundred  and  one^  (1901.)  And 
said  second  party,  in  consideration  of  the 
leasing  of  the  premisee,  rights,  prlvUeges, 
and  franchises  aforesaid,  by  said  first  party 
to  said  second  party,  does  corenant  and 
agree  w4tb  said  OXBt  party,  its  suooeasors  and 
aaatgns,  as  rent  for  said  premises,  rights, 
privileges,  and  franchises,  to  complete  the 
conKtruction  of  said  reservoir  and  dams  for 
holding  and  drawing  off  the  water  from  the 
same,  and  to  keep  and  maintain  the  same 
In  good  repair  during  the  term  of  this  lease, 
at  the  cost  and  expense  of  said  second  party; 
and,  at  the  expiration  of  the  time  of  this 
lease  mentioned,  said  seoood  party  will  yield 
up  said  premises,  rights,  privileges,  and  fran- 
chises to  said  first  party  in  as  good  order  and 
condition  as  when  the  same  were  Altered 
upon  the  said  seoond  party,  loas  by  in- 
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editable  acddmt  or  ordinary  wear  except- 
ed." Appelant  ente^d  Into  the  posnessloa 
of  the  demised  jMremlses,  and  operated  and 
controlled  them  from  and  after  that  date. 
On  the  10th  day  of  June,  1891,  the  wasteway 
of  water  In  the  natural  soli  adjoining  the 
dam  of  the  Chambers*  lake  reservoir  was 
washed  out,  an  opening  made,  150  to  200 
feet  In  width,  and  of  sufficient  depth  to  dis- 
charge the  large  body  of  water  contained  In 
the  reservoir  Into  the  river,  causing  a  flood 
la  the  same,  by  reason  of  which  appeUee,  a 
landowner  living  some  miles  below,  alleged 
that  he  sustained  damage  to  a  large  amount, 
for  which  he  brought  suit  The  ease  was 
tried  to  a  jury,  resulting  in  a  verdict  and 
Judgment  for  appeUee  for  fl,SQO. 

There  was  but  very  little  controversy  as 
to  the  facts,  except  as  to  the  amount .  of 
damage  sustained,  which  was  found  as  a 
fact  by  the  jury,  and  It  Is  not  urged  In  ar- 
gument that  it  was  excessive.  The  only 
error  urged  and  relied  uptm  la  in  giving  the 
following  Instruction:  "This  Is  an  action 
brought  by  John  Zimmerman  against  the 
Larimer  County  Ditch  Company  to  recov«: 
damages  which  he  says  he  has  sustained  by 
reason  of  the  breaking  of  a  certain  reservoir 
owned,  opwated,  and  maintained,  as  he 
claims,  by  the  defendant.  The  statute  of 
this  state  provides  that  'the  owners  of  res- 
ervoirs shall  be  liable  for  all  damages  aris- 
ing from  leakage  or  overflow  of  the  waters 
therefrom,  or  by  floods  caused  by  the  break- 
ing of  the  embankments  of  such  reservoirs.' 
The  statute  Tises  the  word  'owner,*  but  you 
are  Instructed  that  if  you  believe  from  the 
evidence  that  the  defendant  company  had 
the  sole  charge,  operation,  maintenance,  and 
control  of  the  reservoir  In  question,  that 
it  is  the  owner  of  the  reservoir  within  the 
meaning  of  this  statute.  If  yon  brieve  that 
the  resKTolr  mentioned  in  the  evidence 
either  broke  its  banks  or  ov^owed,  that 
It  was  owned  by  the  defendant  company,  as 
I  have  heretofore  instructed  you  as  to  own- 
ership, and  that  damage  from  the  overflow 
resulted  to  the  plalntiir.  It  will  be  your  duty 
to  assess  such  damage  as  may  tuive  beoi 
proven  In  evidence  by  the  plaintiff."  It  was 
contended  upon  the  trial  that  appellant,  be- 
ing a  lessee  of  the  reservoir  in  question, 
could  not  be  held  responsible  for  the  dam- 
age. The  question  was  raised  in  several 
ways,  and  exceptions  taken  to  the  ruling  of 
the  court  The  only  question  to  be  deter- 
mined by  this  court  is  whethtt*,  under  the 
facts  and  evldoice,  appellant  could  be  hdd 
to  be  an  owner,  the  statute  bdng:  "The 
owners  of  res«*voIrs  shall  be  liable  for  all 
damages  arising  from  leaka^  or  overflow  of 
water  tha!«fr<Hn,  or  by  floods  caused  by  the 
tweaking  of  the  embankments  of  such  res- 
ervoirs." Mills'  Ann.  St  {  2272.  In  con- 
struing statutes,  the  evident  intention  of  the 
legislature^  and  the  evils  against  which  the 
statates  are  directed,  must  be  regarded. 
The  dammtng  and  retalnlnc  of  laige  bodies 


of  wato-  at  elevations  sulBcIently  gmt  ^ 
allow  the  wat^  to  be  used  ffir  puipina  -f 
irrigation  is  at  all  times  a  danger  aod  an 
tinual  menace  to  lower  proprieton  m  & 
coiu^e  of  the  stream    throng  lAkh  ^ 
water  would  find  its  natural  ooOet  ai^ 
danger  has  been  empbashBed   by  repe>! 
disaster  to  life  and  property  In  tUi  33: 
other  states.    The  inducement  to 
ter  for  the  use  of  the  person  or  for  nit  t: 
the  most  moda-ate  ^pense  In  cowtmnic 
has  been  so  great  that,  regardlen  o(  ^ 
rights  and  dangers  to  othaa,  many  vae- 
volrs  w«re  constructed  with  Inadequate  dm 
and  auxlliariea.    It  was  to  8:uard 
this  abuse,  and  compd  the  making  to  be  1^ 
stantial,  and  that  they  and  their  appUaan 
should  be  OHUtmcted  upon  odentUe  irb- 
dples,  and  in  such  manner  as  to  obviate:^ 
danger,  as  far  as  human  skill  ooifld  % 
and  reduce  it  to  a  mlnlmnm.    It  hid  » 
donbtedly  been  found  that,  by  care  sod 
expenditure  of  the  requisite   amomit  3: 
money,  reeervotrB  could  be  made  nane: 
bly,  if  not  absolutely,   safe.    To  coe^ 
such  constmctl<m,  and  afTcMil  all  tbe  proa- 
tlon  possible  to  property,  was  tb»  eride: 
Intention   of   the  legldatare.     Aa  befcr' 
stated,  to  what  extent  constractioa  of  *ie 
reservoir  in  question  had  progrcased  tt 
time  of  the  making  of  the  lease  baa  not  ben 
shown;  but  as  the  completion  of  the  en- 
struction  was  made  a  part  of  tbe  reatil  (<or 
some  nine  years,  and  no  caab  rent  was  o  \t 
paid,  it  is  safe  to  Infear  that  a  lazye  aawcs 
of  wOTk  was  still  necessary  to  complete 
construction.   If  aoch  were  tbe  case;  the* 
was  no  reeerrolr,  tmt  only  a  attev  at 
time  of  leasing,  and  In  any  erait  tbe 
of  propw  construction  and  maintenance  tsi 
cast  upon  the  lessee.    'Hie  word  "owner"  '» 
rathra*  embarrassing  wlthoot  qoaliflcatloa  « 
assistance,  and  can  only  be  owstmed  is  1 
legal  or  modified  senses    An  owner  it 
fined  In  law  to  be:  "He  wbo  baa  domiaka 
over  a  thing  whi<^  he  may  nae  as  be  -fkeun. 
except  as  restrained  by  the  law  w  br  u 
agreemoit"   Dow  t.  Ulning  Otk.  3L  OiL 
649.    "Includes  any  persfm  baring  a  diie 
or  intact  In  real  [ooperty,  tboo^ 
than  an  absolute  fee."   Lozo  t.  Sotlwlui 
88  Mich.  171.    See  Tyler  t.  Jewett,  82  AH 
98,  2  South.  906;  Schott  t.  Harrey,  1(6  Fa- 
st 229;  Davis  v.  Chidnnatl,  36  Oblo  St  X 

Not  only   the  burdra    of   mwfntalnliiy,  tc 

that  of  oonstmction.  was  cast  npoa  ta 
lessee,  and  it  was  in  tbe  absolute  oontnd  «ad 
posseasltm  (rf  the  property  at  tbe  time 
the  Injury,  and  had  been  for  eight  yea^ 
Considering  the  int^tion  of  the  act  and  tbe 
modified  deflnitiona  of  tbe  word  "owdo'"  b 
many  Judicial  dedaiona,  we  are  cleaiiy  of 
the  opinion  that  an  estate  less  than  an  alw- 
lute  fee  would  render  a  party  Ualile.  ud 
that  the  intention  ol^  the  legislatore  was  to 
hold  responsible  the  parties  wboee  ihity  tt 
was  to  amstmct  and  malntataL  Ite  comtfw 
the  statuta  otherwlsa  woold  defeat  tbt  kf- 
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Ifilatlre  Intent,  and  might,  In  any  Inatance, 
prevent  redress  to  tbe  Injured  party. 
Whethw  or  not  tbe  statute  la  absolute,  and 
nxm  the  reepMislbilitT  regardleaa  of  con- 
ditions and  circumstances,  and  makes  the 
owner  an  Insurer  against  any  damage  caused 
by  breakage,  the  act  of  Ood,  or  unprecedent- 
ed floods,  against '  which  human  f eyesight 
was  powerless,  we  are  not  called  upon  to 
decide;  the  Issue  was  not  made  by  the 
pleadings,  nor  tried  by  the  Jury.  Some  ev- 
idence was  Introduced  to  show  unusoal  fall 
and  volumes  of  water  in  the  tributary 
streams  above  the  reservoir,  but  the  testi- 
mony was  meager,  unsatisfactmr,  and  par- 
tially contradictory.  Without  going  further, 
we  think  It  safe  to  say  that  from  the  word- 
ing of  the  statute,  and  the  evldoit  Intention 
of  the  legislature.  It  Is  sufficiently  absolute 
to  relieve  the  plaintiff  from  alleging  and 
proving  ne^gence,  and  cast  upon  the  de- 
fendant the  onus  of  exonerating  Itself.  By 
the  terms  of  the  statute  the  plaintlfl  Is  not 
required  to  allege  tx  prove  ne^lgracew 
Prima  fade,  at  least,  a  case  is  made  when 
the  damage  and  cauae,  by  the  breaking  of 
the  reserved,  are  eetabllabed.  In  these 
views  of  the  case,  we  think  the  tnstmcttfHi 
objected  to  was  cwrect^  and  that  the  Jndg- 
nwDt  staonld  be  afllnned. 


BIO  aRANDB  W.  RT.  GO.  v.  OHAHBDR- 

LIN. 

(Court  ot  AppmiM  of  Colorado.  Dee.  11,  1898.) 

Cmstitutional  Law  —  Railroad  OoHTAinss  — 
EiixiNe  Stock— Abbolotb  Liaslutt. 
Oeo.  St  e.  98.  H  18, 14,  as  amended  by 
Bms.  Laws  1886,  p.  SOL  and  Sess.  Laws  1891, 
p.  281,  (known  as  'Railroad  Stock-Killing 
Acts,")  maklDg  railroad  companies  abeolntely 
liable  for  stock  killed,  and  arbitrailly  fixing  the 
amoant  to  be  paid,  contravene  the  constitntUmal 
proTiaiona  for  equal  protection  and  dne  process 
of  law.  Railway  Co.  v.  Vaughn,  (Colo.  Asp.) 
M  Pae.  204,  followed. 

Appeal  ftom  Mesa  coonty  court 

Action  by  Frank  Obamb^In  against  tike 
Bto  Grande  Weatarn  Baflway  Company  tor 
the  killing  of  sto^  JMgment  for  plaintlfl. 
Deffeo&nt  appeals.  Berersed. 

Ghaa.  F.  Caawell,  for  appellant 

THOMSON,  J.  Chamberlln,  the  plaintiff 
below,  recovered  a  Judgmott  of  $80  against 
the  defendant  company  for  killing  a  cow 
wwth  $40.  The  recovery  was  had  under  our 
■tock-kilUng  statntet*  which  has  been  repeat- 
edly held  by  the  supreme  court  and  this 
court  to  be  nnconstitutlonsL  Wadsworth  v. 
BaUway  Co.,  (Colo.  Sup.)  S3  Pac.  515;  BaU- 
way  Co.  V.  Ontcalt,  2  Colo.  App.  S95,  81  Pac. 
177;  Railway  Co.  v.  Vaughn  (Colo.  App.)  84 
Paa  261  Up<m  proof  tliat  the  animal  was 
killed  through  llie  negligence, of  the  def aid- 
ant, plaintiff  would-be  entitled  to  Jndgmoit 


*Oen.  St  «s. 
LawslfiStkpi 


H  18, 14,  as  amended  by  Bess, 
and  Bsss.  Laws  1891,  p.  SSt 


for  its  value,  and  no  man;  and.  If  the 
cause  Is  tried  again,  audi  proof  must  be 
forthcoming,  or  the  plaintiUTs  eaae  mnat  falL 
The  Judgmmt  la  reraaed. 


aSTBY  V.  HALLA.OK  *  HOWABD  LUU- 

BEB  CK>.  et  aL 
(Conrt  of  Appeals  of  Colorado.    Dea  11, 1893.) 

MbOHAHIO'S  Lm— ERVOROaMllIT  >T  Bdboox- 
TRACTOR— PAanSB. 

Lin  an  action  1^  a  snheontractor  to  «k> 
force  a  lien  against  a  building  for  which  he  has 
fumlflbed  materials,  die  eontiaetor  Is  a  neesih 

fact  that  the  proputy  owner  pro- 
ceeded  to  trial  without  urglag  the  necessity  of 
making  the  contractor  a  par^  does  not  waive 
mcb  irregularity. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  try  the  HallaCk  A  ^»ward  Lumber 
Company  against  A.  H.  Est^.  There  was 
Judgment  for  plalntlflls,  and  defendant  ap- 
peals. Bereraed. 

JiAn  B.  Smltli,  for  appelant  Benedict  A 
Phelps,  for  appelleea. 

BBUD.  J.  Appellees  brought  suit  to  en- 
force  statutwy  liens  against  the  property 
of  appelant  for  matelal  furnished  in  the 
building  of  a  house.  In  March.  1890,  ap- 
pellant entered  Into  a  contract  with  one 
3.  B.  Smitti,  whereby  the  latter  waa  to  for* 
nlah  the  material  and  conq>lete  the  build- 
ing according  to  spedflcations  to  the  satla- 
factltm  of  the  ardiltect  of  the  former,  tor 
the  gross  sum  of  $3,185,  to  be  paid  75  per 
cent  of  eetiniates  made  May  1st  and  June 
Ist,  and  the  balance,  with  the  25  per  cent,  re- 
tained, to  be  paid  at  the  completion  of  the 
building.  Smith  entered  upon  the  conatroo- 
tlon,  and  prosecuted  It  until  June  1st,  when 
he  abandoned  it,  and  left  the  country,  owing 
the  different  bills  to  subcontractwa,  for 
which  suits  were  thought  There  was  no 
coutroversy  In  regard  to  the  facts,  the  hon- 
esty, or  amount  of  the  respective  claims. 
Upon  the  1st  of  May  appellant  paid  Smith 
upon  the  estimate  $250,  and  upon  June  1st 
$L125,  leaving  of  the  contract  price  for 
which  Smith  was  to  complete  the  building, 
$l,blO.  After  the  abandonment  by  Smith, 
appellant  completed  the  building  himself,  ac- 
c(»dlng  to  the  spedflcations,  at  a  cost  of 
$L901.47.  Smith  was  made  a  party  in  ttie 
I»etltion,  but  having  abaoonded,  and  Ua 
whereabouts  being  unknown,  no  smice  waa 
had  upon  blm,  and  tlie  parties  proceeded  to 
adjudicate  the  matters  without  bis  having 
been  Ivought  In.  which  Is  claimed  to  have 
been  aroneoos.  and  Davis  t.  Lumbw  Co.,  2 
Colo.  App.  881,  81  Pac.  187,  is  dted  and  re- 
lied up«i  to  mxpport  the  contention.  Davis 
V.  Lumber  OOb,  su^a,  is  ctmdnslve  of  this 
ease.  The  necessity  of  making  the  contract- 
or a  party  is  carefully  examined,  and  dis- 
cussed fuUy.  The  conrt  aaid:  *Tt  liaa  been 
oftsn  hoa  that  the  eontrmetor  waa  an  Indto- 
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pcnsable  pnrij  to  the  action.  With  this  we  1 
Agree,  and  adjudge  that  the  contractor  la  not 
only  a  proper,  but  a  necessary  and  indis- 
pensable, party  a^lnst  whom  ft  debt  most 
t)e  established  as  the  foundation  of  the  de- 
cree for  the  ffflredosure  of  the  Hen."  This 
conclusion  is  well  sustained  by  authority. 
See  Phil.  Mech.  Liens,  i  397f  Vreeland  v. 
Ellsworth,  71  'Iowa,  347, 32  N.  W.  374;  Kerns 
T.  nynn,  61  Mich.  573,  17  N.  W.  62;  Sln- 
oickBon  T.  liynch.  26  N.  J.  Law,  317;  Pen- 
noyer  v.  Neff,  95  U.  S.  714.  The  conclusion 
is  founded  on  principle  and  sound  legal  logic. 
Mo  privity  of  cwtract  ezisti  between  fhe 
owner  and  tue  subcontractw.  The  contract- 
or Is  the  primary  debtor.  If  the  amoont 
could  be  collected  from  him,  there  would  be 
AO  resulting  claim  against  the  ivopoly  of  the 
«wner.  The  claim  against  the  proporty  is  sec- 
ondary, ancillary.  Not  only  must  there  be 
a  primary  Judgment  against  the  contractor, 
but  there  must  be  an  adjudication  or  s^e- 
ment  of  the  amount  doe  subcontractonr— 
matters  of  which  the  owner  can  hare  do 
knowledge  whatever,  and.  In  order  to  fix 
the  amount  for  which  subcontractors  could 
charge  the  property,  an  adjudication  or  ac- 
counting between  the  owner  and  Hie  con- 
tractor is  indispensable. 
■  It  is  claimed  that  by  proceeding  to  trial 
without  urging  and  relying  upon  the  want 
of  the  contracts  as  a  necessary  part7  the 
irregularity  was  waived.  In  anch  cases  there 
can  be  no  waiver.  A  Judgment  against  the 
contractor  Is  an  Indispensable  prerequisite 
to  a  lien  upon  the  property.  The  owner  and 
subcontractors  cannot  adjudicate  and  settle 
the  accounts  and  eqnitJea  between  the  con- 
tractor  and  the  subcmtractors.  nor  can  they 
adjudicate  and  adjust  dalma  and  matters 
between  the  owner  and  the  contractor.  In 
•one  case  the  owner  and  contractor  are  the 
contracting  parties,  in  the  other  the  con- 
tractcMT  and  subcontractors.  The  right  to  the 
lien  Is  purely  statutory,  is  snbritUaiy  and 
■contingent^  dependent  upon  the  enforcing 
the  Judgment  against  the  contractor.  The 
-owner  Is  not  primarily  Ilatde.  Hence  tiie  tn- 
4t8pensnble  necessity  of  the  ccmtractor  being 
twfore  the  court  as  a  party  to  a  triangular 
Adjudication,  and  the  necessity,  primarily, 
of  a  Judgment  against  the  contractor  as  a 
basis  of  proceedings  against  the  propaty  of 
the  owner.  It  follows  that  the  decree  In 
this  case  cannot  be  sostained.  Decree  re- 
versed. 


HOWARD  V.  HOWARD. 
(Supreme  Court  of  Kansas.    Deo.  9,  1803.) 

iMPLtRD  ThDSTS— Pa80L  EtIDENCB — PiNDISQfl 

Pbbparbd  bt  Counssl— Rbvibw. 
L  The  defoidant  liad  oonsIderaUe  prcH>srty 
in  the  state  of  Illinois,  which  she  intrusted  to 
her  huabaud  for  managemeDt.    The  greater 

Srt  of  it  was  real  estate,  which  was  conveyed 
him  to  be  held  in  trnst  for  her.    The  real 
-«atst»  was  svbssftuently  sold,  0(mTertad  into 


moavy,  and  turned  over  to  Ae  drfendoat  her 

own.  Afterwards  they  came  to  Kansas,  vtfr 
the  money  waa  invested  in  real  estate  by 
hnsband  as  the  agent  of  the  d^endant. 
though  the  understanding  was  tliat  the  oaoJH! 
sDce  was  to  be  made  to  the  defendant,  wv 
paid  the  consideration,  the  title  was  takn  c 
the  name  of  the  husband  without  her  eonwK, 
Beld.  that  onder  the  Kansas  Btarotea  a  trM 
resulted  in  her  favw.  ffeU,  furtbo^,  that  u 
the  Illinois  lands  were  sold,  and  the  porwrMnn 
of  the  proceeds  was  obtained  by  the  defendiii 
the  questlOD  of  whether  the  trust  in  those  laak 
was  duly  created,  and  was  enforoesilila  nds 
the  statutes  of  Illinois  has  become  immatehL 

2.  The  facts  and  circumstanoea  from  vltl^ 
the  trust  resulted  were  properly  shown  by  punl 
pnMf,  notwithstanding  it  trnkdsd  to  CBonndfc: 
the  conveyance  wnwigfuUy  made  to  the  hat- 
band. 

3.  Findings  of  fact  and  oondnrions  of  Uv 
were  prepared  and  presented  to  the  eonrt.  ud. 
after  an  esmminatitm  of  the  same^  woe  adt^ti 
by  the  court  as  its  own.  Htld,  that  the 
that  they  were  fOrmtilated  by  connsel  al  ite 
request  of  the  court  Is  no  gronnd  tor  ottidss 
or  objection. 

4.  The  objeetioDS  to  tastiiiiony  offavi 
should  be  distinctly  pointed  out  in  order  tiei 
the  court  may  rule  intelligently  upon  them,  aai 
unless  this  is  done  they  are  not  ontitM  ts  ctcr 
sideratjpn  upon  a  reriew. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchiaon  count?i 
Robert  M.  Eaton,  Judge. 

Action  by  Katharine  S.  Howard  agains: 
Salome  O.  Howard  to  recov^  an  intoest  is 
certain  land.  The  action  was  consolidatpC 
with  another  action  pending  against  the  ms* 
defendant,  brought  by  Rondolia  G.  Clark,  a^i 
involving  the  same  questions.  There  wss 
Judgment  for  defendant,  and  plaintiff  How- 
ard brings  error.  Affirmed. 

The  other  facts  folly  appear  in  the  UOiaw- 
Ing  statement  by  JOHNSTON,  J.: 

This  was  a  proceeding  to  review  the  nU- 
Ings  of  the  district  court  In  two  caaes,  which 
were  tried  together,  and  which  had  for  thrlr 
purpose  the  detraminatlon  of  tbe  rights  of 
the  respective  parties  in  a  tract  of  real  e*^ 
tate  in  Atchison  oonnty.  The  case  was  sob- 
mltted  to  the  court  upon  ttte  testinwrny  of- 
fered in  behalf  of  the  respective  parties,  and 
on  June  13,  18S9.  the  court  announced  lu 
decision  orally  upon  the  facts  and  lav 
of  the  case  In  open  cmirt,  which  w 
in  favOT  of  Salome  O.  Howard.  As  writcea 
findings  and  conclusions  were  desired,  ihr 
court  requested  her  attorneys  to  prepare  sDcb 
findings  and  conclusions,  which  was  doM. 
and  the  court  adopted  those  prepared,  aoi 
filed  them  as  its  own.  The  flndlnes  of  (act 
and  concluslotts  of  law  are  in  wwds  and 
flgores  following; 

"Conduidous  of  fact:  (1)  ^lat  said  Kath- 
arine S.  Howard  Is  the  daughter  of  W.  H.  U. 
Howard  by  Intermarriage  with  ber  mothef. 
who  was  dlvwced  in  Termwit  in  1873,  and 
said  plaintiff-  was  20  years  of  age  In  Jannarr- 
A  D.  1889,  and  has  always  rendded  withoai 
the  state  of  Kansas.  (2)  Said  Saliuse  C 
Howard,  defendant,  intermarried  with  sild 
W.  H.  U.  Howard  at  Beloit,  Wlsomisln,  Is 
1877,  and  Uiereafter  tbey  redded  at  Genera, 
niiwda,  mtU  Ancost,  JSSLt  m  prior  to  mA 
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narria^e  said  Salome  0.  was  a  widow,  and 
lad  derived  upwards  of  $S0,000  from  ber 
LFst  hnsbaDd'a  estate.  Including  a  mlU  prop- 
rty  at  Geneva,  Illinois,  which  hod  been  ei- 
hnnged  for  some  Chicago  property  on  tbye 
>asts  of  $20,000  value,  at  about.the  time  of 
lie  grreat  fire.    She  had  become  acquainted 
vlth  said  W.  H.  M.  Howard  some  two  years 
>efore  ber  marriage  to  him,  and  had  mort- 
^apred  ber  Chicago  property  to  raise  money 
'or  an  uncle,  and,  this  property  being  unpro- 
luctlve.  she   had   thereby  t>ecome  embar- 
'ossed.  and,  having  confidence  In  Howard, 
ihe  luid  deeded  the  Chicago  proi^erty  to  him 
before  her  marriage,  without  othOT  conslder- 
xtJon  than  that  he  was  to  manage  the  same 
Ln  her  interest,  and  realize  upon  It  to  the  best 
advantage  for  ber  in  extricating  her  afTairs 
rrom  such  difficulties.    After  her  marriage 
she  had  the  Geneva  real  estate  conveyed  to 
Howard  upon  the  same  terms,  and  bad  al- 
lowed him  to  use  and  manage  her  money  and 
other  means  upoif  lllte  terms.    (4)  Prior  to 
Auguat,  1881,  the  defenaant's  said  j^perty 
and  means  so  in  the  hands  of  her  husband 
had  become  greatly  reduced  and  Incumbered, 
and  upon  the  representation  of  said  Howard 
that  he  had  large  means,  Including  estates  In 
England  and  Ireland,  and  large  personal 
means  in  the  hands  'of  a  trustee  In  Washing- 
ton city,  and  all  of  which  he  was  unable  to 
use,  either  principal  or  Interest,  for  the  time 
being,  it  was  decided  that  what  was  left 
-of  the  nilnolB  property  should  be  sold  ont, 
■and  a  trip  should  be  made  to  Europe  to  look 
after  bis  claimed  estates  there.  The  Chicago 
pnjperty  had  been  exchanged  tor  Geneva 
property,  and  ail  the  real  estate  was  dther 
£oId   or  mortgaged,  and  about  (10,000  in 
money  realized  tbra-efrom,  together  with  the 
proceeds  of  the  sale  of  said  defendant's 
piano,  library  and  household  furniture,  and 
about  ¥3,000  in  money  w.i8  realized  by  her 
upon  the  final  settlement  with  the  heirs  of 
her  first  hnsband's  estate.   (5)  The  money  so 
obtained,  amounting  to  between  J 12, 000  and 
$13,000,  was  taken  into  the  possession  and 
control  of  the  said  defendant,  and  with  these 
mfans  (the  said  W.  H.  M.  Howard  not  hav- 
ing any  means  during  his  said  last  marriage 
other  than  so  derived  from  the  defendant, 
and  she  furnishing  the  means  for  their  ex- 
penses on  their  travels)  they  went  first  to 
New  York  city,  where  said  Howard,  upcm 
complaint  of  ill  health,  gave  up  going  to 
£7urope,  and  they  traveled  for  some  two 
months  in  the  eastern  states,  and  finally  de- 
cided to  go  to  Washington  city  for  the  win- 
ter, to  look  after  his  means  tliere  In  the 
hands  of  a  claimed  trustee.    At  Baltimore 
.-city  he  chanf^ed  his  mind  on  account  of  an 
tnvltatiim  from  Mrs.  Thomaa  Glarlc,  who 
with  her  bosband,  Thomas,  then  owned  and 
occupied  the  said  southeast  quarter  of  sec- 
tion four,  (4,)  town  rix,  (6,)  range  seventeen, 
<17,)  ail  In  said  Atchison  county,  Kansas,  who 
was  then  In  111  health*  and  had  great  confl- 
-^06  In  tlw  ablU^  of  said  ^ward  (who  im 


A  skilled  physician  and  surgeon)  to  cure  her, 
and  started  with  said  Salome  O.  Howard  to 
visit  said  Claries.  (6)  The  defendant  and  her 
said  hiisband  reached  said  Clarks  in  Octo- 
ber or  November,  A.  D.  1881,  and  t6ok  up 
their  residence  in  the  Clark  family.  At  this 
time  there  was  between  $10,000  and  $11,000 
of  the  said  money  still  in  the  hands  of  the 
defendant,  Salome  0.  Howard,  and  the  bal- 
ance spent  From  time  to  time  the  Clark 
farm  was  Improved  ont  of  this  money,  and 
other  of  this  money  loaned  to  said  Thomas 
Clark,  and  the  families  continued  to  live  to- 
gether. (7)  The  defendant  had  Insisted  that 
they  should  have  a  farm  home,  and  tl^t  her 
money  shonld  be  used  for  that  purpose,  and 
meanwhile  consented  that  ber  husband 
should  use  the  money  to  the  best  advantage, 
until  the  opportunity  for  putting  the  same  In- 
to a  (arm  should  arrlvet  and  that  during  this 
time  th.e  money  should  be  held  and  treated 
as  money,  and  the  title  to  the  farm,  when 
acquired,  taken  in  her  name;  and  she  had 
reason  to  and  did  believe,  until  the  death 
of  her  husband,  that  thla  was  done.  (8)  In 
January,  1883,  Mrs.  Thomas  Clark  had  died, 
and  Thomas  Clark  liad  a  settlement  with  W. 
H.  M.  Howard  of  the  farm  affairs  growing 
out  of  tt^e  advancement  to  Clark  of  the 
money  of  Salome  C.  Howard*  and  then  gave 
him  a  note  for  $4,000,  and  a  mortgage  dated 
January  22,  1SS3,  on  the  said  two  tracts  of 
land,  to  secure  the  same,  the  second  half- 
quarter  tract  being  already  under  mortgage 
to  A  J.  Gfover.  This  mnrtgage  mlsdescrltwd 
the  160-acre  tract,  and  by  action  In  this  court 
said  mcntgage  was  reformed  In  this  respect; 
and  later,  said  Thomas  Clark  having  inter- 
married with  RondoUa  C,  they  together  exe- 
cuted and  delivered  to  said  W.  H.  M.  How- 
ard a  deed,  of  date  ^ovemlMr  15,  1883,  for 
the  said  two  tracts  of  land,  the  oonstderatliHi 
for  each  said  mortgage  and  deed  being  ad- 
vanced out  of  the  said  funds  of  defendant, 
Salome  C  Howard,  and  It  being  her  desire 
and  understanding  at  the  time  that  each  had 
been  given  her  In  her  ovm  name;  and  such 
mortgage,  decree  of  conrt,  and  deed  were 
duly  recorded  shortly  after  their  resi^ectlre 
dates.  (9)  Shortly  before  September  28, 
18S4,  said  Thomas  Clark  and  wife  separated, 
said  Bondolia  leaving  the  farm,  and  the  de- 
fendant has  since  resided  thereon  as  her 
homestead,  (10)  Said  Noi  4,020  was  com- 
menced for  the  purpose,  on  the  part  of  said 
Rondolia  C.  Clark  and  Thomas  Ciark,  of  set- 
ting aside  the  said  deed,  and  during  the  pend- 
ency of  which  said  Thomas  Clark  died, 
leaving  said  Rondolia  C  bis  widow  and  sole 
heir  at  law;  and  afterwards,  on  February 
23,  18S8,  the  defendant  compromised  said  ac- 
tion, paying  said  Rondolia  C.  $500,  and  she 
executed  a  release  deed  and  transfer,  of  date 
February  20,  1888,  of  all  Interest  in  and  to 
al)  property  the  subject  of  such  suit,  said 
settlement  being  in  pursnance  of  stipulation 
between  said  Rondolia  O.  Clark  and  aald 
Salome  0.  Howard,  filed  In  said  action  llanli 
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bad  left  a  dauj^ter  by  a  formor  nuntage 
UrlDg  with  her  mother  somewhere  In  New 
EitKtahd,  and  b^ering  that  her  hiuband  had 
left  large  wealth  whldi  was  corered  up  In 
the  hands  of  tnisteea,  went  east  tat  the  imr- 
pose  of  finding  the  plaintiff,  and  seeing  what 
could  be  done  towards  unearthing  bar  late 
husband's  wealth*  and  found  the  pUlnttff 
Uwn  a  mlnw.  living  with  ha  uMither,  thok 
again  married*  In  the  city  of  Boston,  but  was 
unable  to  get  any  trace  of  any  hidden  es- 
tates or  other  means  as  baring  bcdcnged  to 
her  late  husband,  or  to  Induce  the  plalntUFs 
friends  to  Join  with  her  In  an  ^ort  to  that 
end;  and  all  the  evidence  shows  that  at  no 
time  during  his  marriage  with  the  defendant 
did  said  W.  H.  M.  Howard  have  any  means 
whatevor  of  his  own.  or  use  or  omtrol  any 
means,  except  the  said  means  of  the  defend- 
ant (12)  In  1888^  the  mortgagee,  A.  J. 
Ororer,  by  due  proceedings  la  tbls  court, 
foredosed,  and  acquired  title  to  the  said 
fractional  lialf-quarter  tract  of  land.  (18) 
The  said  quarter-section  tract  of  aaid  Und  la 
worUi  about  88,000,  and  Is  substantially  all 
that  Is  left  to  tbe  defendant  of  her  means  so 
doired  firom  her  first  husband's  estate;  and 
she  nero-  derlTed  any  property  from  or 
through  said  W.  H.  H.  Howard,  otiier  than 
by  the  recoTery  In  August,  1881,  of  the  rem* 
nant  of  IlUnols  ifft^erty  theretofore  placed 
in  his  hands.  (14)  After  obtaining  the  said 
deed  from  the  said  Thomas  Glark,  said  W. 
H.  H.  Howard  made  frequent  dedaratlons 
that  the  said  term  and  erorthlng  In  B^ansas 
bdonged  to  his  wife,  and  had  bem  1)ong^t 
with  her  means  for  her,  and  that  all  his 
means  wete  tied  up  in  the  bands  of  trustees, 
both  principal  and  interest  The  defmdant 
had  unbounded  confidence  in  her  aald  h.us- 
bend,  and  trusted  him  implicitly,  and  be- 
llered  that  the  Olark  mortgage  was  in  her 
name,  and  flJso  the  deed  to  tbe  land,  until 
she  discoTcred  to  the  contrary  after  ha-  hus- 
band's death;  and,  after  said  land  b»d  been 
Iiurcbased  from  said  Olark,  gave  to  the  said 
Howard,  from  time  to  tlm^  the  greater  por- 
tion of  what  then  remaned  of  the  money 
derived  from  her  Illinois  property,  to  be  used 
In  the  Improvement  and  (deration  of  such 
farm.  Tbe  defendant  had  nevor  had  any 
business  experience,  and  said  Howard  seems 
to  have  been  quite  an  oparatav,  but  a  very 
ertravagant  and  redlees  man,  and  seems  to 
hare  liad  the  ability  to  aecnre  tbe  confi- 
dence of  fliose  he  came  in  contact  wlfli.  with- 
out profit  to  them,  and,  so  far  as  can  be  as- 
certained trom  the  evidence,  died  without 
any  means  In  his  own  right. 

"And  upon  the  fcvegolng  coDduriona 
tact  the  court  does  find  and  state  as  condo- 
alons  ot  law  as  foDows:  (1)  That  neither  of 
the  pardee  to  this  action  have  any  interest 
tn  the  said  part  or  fractional  northwest 
quarter  of  section  four,  (4,)  township  six,  (6,) 
range  sevente^  (17.)   (^)  That  tbe  said 


purchased  by  the  hoaband       tbe  4^'^. 
ant  wTth  her  means,  upon  Uie  ms:^^'. 
with  her  to  make  tbe  title  tltereto  z  £ 
name;  and>tliat  bis  f         tlie  title 
In  Us  name  was  in  firaiid  of  licr  rfttn  ^ 
does  not  deftet  her  foil  xisbt  to  ssid  a:. 
and  that  she  is  entitted  Id  tbe  fifl  :«t.  ■ 
said  land;  and  that  sbe  Is  cnttded  ^ 
fnU  right  thereta    (3)  That  in  tbt 
No.  4,020  the  defendant;  Salome  C  fifr.- 
Is  entitled  to  a  decree  qinietiiic  tide  u  l. 
land  against  her  oodtfeBdant,  E£ti:=- 
8.  Howard;  and  in  aaid  action  Noi  S£2  =: 
the  plaintiff  has  no  Interest  in  tbe  uul  > 
scribed  land,  and  is  not  entitled  t»  pirr:: 
thereof  and  that  the  aaid  d^endsa:  ^  • 
titled  to  a  decree  enjoining  tbe  aaU  pL^; 
against  setting  np  any  title  to  v  hnstci , 
said  land,  with  costs  of  snU.** 

Motirau  for  addltimial  flndings,  as  *£■ ; 
to  set  aside  those  «rtaldi  bad  been  wait  ?  | 
the  coort,  were  asked  and  refoaed.  Jc  I 
ment  In  accordance  wttb  tbe  flndfaip  ' 
court  was  then  rendered.  Exi-^fii 
were  taken  to  flie  Tazions  nllnp 
the  court 

J.  T.  Allensworth,  for  plaintiff  in  c:  ' 
W.  W.  &  W.  F.  Gatfarteh  for  d^bntac:  : 
Cfnv.  1 

JOHNSTON.       (after  stadng  tie  ftn 
By  tho  stlpnlatiwi  of  tbe  pordea.  two  w  ' 
which  raised  snbamnnaTly  the  saw  Iks 
wm  merged  together,  and  tried  as  w  s  ; 
tion.   The  ruBngs     tbe  conrt  qna  pnb  ' 
inary  questions  In  the  first  of  tbMC  kKC 
as  the  "Caark  Case,"  bare  thatbr  V 
come  immaterial,  and  no  error  can  be  ?^ 
Icated  thereon.   The  cpieatlona  so  wA  r  ■ 
gued  by  coonsel  tor  plaintiff  as  to  tte  !!0  ! 
slstendes  In  defendant's  testlmoDy,  p<  ■  i 
to  where  the  iH-epooderanee  Is,  onx  k  | 
considered  In  this  court    We  eazmct  »* 
the  CfMifllcting  evidence  Introduced,  or  f 
farthw  than  to  onmlne  'wbcttier  fas.  i 
fined  by  defendant  tends  to  snstaia  tktt 
Inga  and  judgment  of  tbe  conrt 

We  have  no  hesitancy  tn  bidding  thusc 
la  abundant  evidence  to  sastaln  emr  ^ 
terlal  Issue  and  flndinar  In  the  ctst  ' 
dear  that  when  Dr.  Kivrard  wu  mtr*: 
to  the  defendant  he  bad  little  If  ai;. 
erty  or  numey,  and  that  wbat  he  b«i 
used  or  invested  was  obtained  tma  k 
She  had  property  and    Interests,  dr^ 
from  the  estate  of  a  former 
amounting  to  about  800,000^  whhdi  tt : 
trusted  to  Dr.  Howard  for  managemeit,  c 
tiie  ttUe  to  her  real  estate  waa  ooBTeye^ : 
and  held  by  htm  in  truat  for  ber.  It  h  " 
tended  that  the  trust  waa  not  created  s  > 
manner  inreacribed  1^  tbe  HUacii 
and  hence  could  not  be  enforced;  tot  ■> 
questiCHL  (tf  wtaetber  It  Is  enforceaUe 
has  bennne  immaterial.    The  HUoott  -i- 
estate  was  oonTerted  Into  nHocur,  wbkfe  n 
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•aid  to,  and  taken  possession  of.  hj  Mrs. 
loward  as  ha  own.  It  appears  tbat  there 
cmalued  of  the  estate  at  tliat  time  only 
lx>ut  $12,000  or  ¥13,000.  Several  ttaonaand 
loUars  of  this  amount  were  nerer  In  tbe 
•ossesalon  of  her  hoaband.  This  money 
vaa  admitted  by  Dr.  Howard  to  be  her  own. 
>he  carried  It  npon  her  persoiif  and  brought 
t  to  Kansas,  where  it  was  Invested  In  the 
eal  estate  which  Is  the  subject  <it  contro- 
-ersy  In  this  proceeding.  AXta  the  remain- 
ng  portion  of  her  prop«^y,  which  had  been 
n trusted  to  the  control  and  management  of 
:>r.  Howard,  was  ccmrerted  Into  money  and 
mid  oYer  to  her,  the  trust  was  to  that  ex- 
:ent  executed,  and  tbe  statute  of  Illinois  re- 
specting the  creation  and  enforcement  of 
xoists  can  have  no  application.  The  testl- 
nony  shows  clearly  enough  that  the  money 
which  was  Invested  in  the  Clark  hmd  was 
>btalned  from  the  defendant  The  under- 
itandlng,  as  she  testifies,  was  that  the  mort- 
gage and  deed  executed  by  the  CHarks  for 
the  money  thus  advanced  should  be  execut- 
ed to  her,  and  she  believed,  until  after  Dr. 
Howard's  death,  that  the  land  had  been  con- 
veyed to  her.  As  the  whole  of  the  consid- 
eration was  paid  by  her,  and  an  absolute 
conveyance  taken  In  the  name  of  Dr.  How- 
ard without  her  consult,  a  trust  results  in 
her  favor.  Kennedy  v.  Taylor,  20  Kan.  658; 
English  V.  Law,  27  Kan.  242;  Mostcller  t. 
Moatella:.  40  Kan.  658.  20  Pac.  464;  Barlow 
T.  Barlow,  47  Kan.  676,  28  Pac.  007;  Oen. 
St.  1880,  par.  716& 

The  second  objection  Is  that  the  findings 
made  by  the  court  were  prepared  by  the  at- 
torneys for  defendant.  There  Is  nothing  sub- 
stantial in  this  objection.  The  court  first  an- 
nounced Its  decision  orally,  and,  written  find- 
ings of  fact  and  conclusions  of  law  being  de- 
sired, the  attorneys  for  defendant,  at  the  su^ 
gestion  of  the  court,  formulated  and  present- 
er them  to  the  court  It  Is  not  an  uncom- 
mon practice  for  the  attorneys  of  tbe  respec- 
tive parties  to  formulate  such  findings  as 
th^  desire  to  have  made,  leaving  the  court 
to  adopt  them,  or  such  of  them  as  In  its 
]udgmrait  have  been  estaUlshed  by  the 
proofs.  The  findings  presented  to  the  court 
in  this  case  were  adopted  by  the  court  as 
its  own.  and  the  fact  that  they  were  formu- 
lated by  ooonsel  Is  no  ground  for  criticism 
or  objection. 

It  is  next  claimed  that  the  testimony  ot 
defendant  should  have  been  disregarded,  as 
some  of  it  concerned  transactions  and  com- 
munications bad  with  her  deceased  husband. 
It  appears  from  tbe  record  that  quite  an  ex- 
tended examination  was  made,  and  history 
of  the  case  given,  before  an  objection  of  any 
kind  was  made  by  the  plaintiff.  Tbe  ob- 
jection which  was  made  was  not  specific, 
and  did  not  state  that  tbe  objection  to  the 
communication  or  transaction  was  because 
the  plalnilfC  was  the  heir  at  law  of  a  de- 
ceased person.  Objections  to  testimony 
■hoold  bo  distinctly  pointed  out  In  order 


that  tbe  court  may  rule  intellig*s>ntly  upon 
them,  and,  unless  this  Is  done,  they  are  not 
^titled  to  consideration  here.  Mwe  than 
this,  the  plaintiff  ecta-ed  upon  an  exhaustive 
and  detailed  examination  <tf  the  defendant 
as  to  her  courtship  with  Dr.  Howard,  and 
most  of  the  commnnicatlcHis  and  transac- 
tlMis  had  between  Oma  during  the  exist- 
ence of  their  married  Hvee  were  called  out 
the  plaintiff.  Under  the  circumstances, 
we  think  the  objection  now  made  comes  too 
late,  and  that  no  prejudicial  error  was  com- 
mitted. 

The  obJectioD  to  tbe  testimony  of  Orover 
cannot  be  sustained.  The  defendant  was 
entitied  to  show  by  psrol  pcoot  the  facts 
and  drcumstances  from  which  the  trust 
resulted,  notwithstanding  It  omtradleted  the 
terms  of  the  conveyance  or  deed  vnrong' 
fully  made  1^  Clark  to  Dr.  Howard. 
Marsh  v.  Davis,  83  Kan.  826,  6  Pac.  612. 

The  exclusion  of  tbe  hearsay  testimony 
^posed  to  be  tbown  by  Heath  In  favor  of 
the  plaintiff  was  not  erroneous. 

There  are  other  objections,  but  they  are 
deemed  Immaterial,  and  require  no  comment 
We  think  the  court  reached  a  Just  and  cor- 
rect conclusifm,  and  we  find  no  substantial 
grounds  for  the  complaints  tbat  have  been 
made  against  Its  rulings.  Tbe  Judgmoit 
will  be  affirmed.  All  the  Justices  concur- 
ring. 


VAN  BRUNT  v.  VAN  BRUNT. 
(Supreme  Court  of  I^usas.    Dec.  9,  1803.) 
DivoROB— Divisioir  or  Fbofbbtt 
1.  Where  the  parties  appear  to  be  in  eqtud 
wrong,  and  the  court  refuse*  to  grant  a  di- 
vorce, it  has  the  power  to  direct  an  eqaal  m- 
vision  of  the  property  when  the  wife  has  tiue 
to  more  than  her  share.  ,      .  , 

•2.  The  court  in  this  case  found  Uiat  tn» 
hasband's  property  did  not  exceed  $-tOO  In  val- 
ue, that  the  wife's  property  was  worth  at  Iwat 
|l4,000,  and  adjadged  that  she  pay  him  $lr 
000.  HOd  not  error. 
(SyUabos  by  the  Court) 

Error  from  district  court  Pottawatomie 
county;  William  Thomson,  Judge. 

Action  by  L.  L.  Van  Brunt  against  Jioob 
Van  Brunt  tor  s  divorce.  There  was  Judg- 
ment for  defendant,  and  pUdntlC  brines  » 
rw.  Affirmed. 

B.  S.  Hick,  tot  plaintiff  In  error.  Bxtttoa 
&  Smith,  for  defsndant  In  error. 

ALLEN,  J.  The  parties  to  this  action  wore 
married  in  1856,  and  were,  at  tbe  time  this 
action  was  tried,  both  over  70  years  old,  yet 
the  plaintiff.  In  the  late  evening  of  life,  has 
brought  her  suit,  seeing  release  tvom  the 
matrimonial  bond  entered  into  so  long  ago, 
charj;ing  her  husband  with  abandonment, 
cruelty,  and  gross  neglect  of  duty.  Tbe  de- 
fendant answers  with  a  denial  of  these 
chargest  and  counter  charges  of  cruel  treat- 
ment  and  neglect  on  the  port  of  the  plaintiff 
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towards  him.  He  also  aDegee  that  he  was 
Induced  by  threats  and  repeated  Importiml- 
tlfls  to  deed  to  her  the  farm  on  which  they 
lired,  and  that  she  thereaftw  abandoned 
him;  and  be  oaka  for  a  dirOTce,  and  ^cree 
annnlUng  aald  deed,  and  restorinfj  the  title 
of  the  land!  tho^by  conveyed.  The  court 
trying  the  case  made  apedal  findings  of  fact, 
£rom  which  It  appeara  that  the  parties  w«e 
married,  as  stated.  In  New  York,  and  moved 
to  Kansas  in  the  foUovlng  year;  Hiat  the 
plaintiff  at  that  time  had  980  In  money,  and 
the  defendant  a  mOltary  land  warrant  Hie 
court  makes  a  detailed  finding  with  r^erence 
to  the  accumnlation  of  property  by  the  par- 
ties to  the  action,  and  their  Tarlous  divisions 
and  transfers  from  one  to  the  otbec,  and 
finds  that  at  the  time  of  the  trial  the  defend- 
ant's entire  jtroperty  will  ntrt  exceed  In  value 
f4(N>;  tiiat  the  plaintiff  owns  the  fbrm  men- 
titHied  In  the  defendant's  answer,  worth  94.- 
000.  and  has  other  ivoperty,  real,  personal, 
and  mixed,  to  the  amount  ot  at  least  $10,000; 
that  both  parties  have  been  sometimes  at 
fault,  and  have  failed  somewhat  In  their 
matrlnumlal  duties;  that  on  the  12th  day  nf 
April.  1871.  the  defendast  deeded  to  the 
plaintiff  the  t»xm  for  a  nominal  coneldoa- 
tion  of  94.000,  but  that  in  fact  no  oonsldera- 
tion  paased.  except  some  notes,  the  amount 
of  which  the  court  was  unable  to  determine. 
The  defendant  took  the  live  stock,  valued  at 
91,000,  and  the  parties  tba-eafter  separated, 
and  have  never  lived  together  since.  As 
couclusioQs  of  law  the  coxirt  found  that  the 
abandonment  was  mutual;  that  there  was 
cruelty,  but  not  sufficient  to  warrant  a  di- 
vorce; that  the  property  was  unequally  di- 
vided, and  was  all.  In  reality,  the  prop^ty 
of  both;  that  tbo  parties  were  in  equal 
wrong,  and  ought  not  to  be  divorced,  but  that 
there  should  be  an  equitable  division  of  the 
property;  and  thereupon  the  court  rendefed 
a  Judgment  In  favor  of  the  defendant  for  a 
thousand  dollars,  and  providing  that,  on  pay- 
ment, each  party  should  possess  bis  and  her 
own  property  without  the  int^erence  of 
the  other.  Of  this  Judgment  the  plaintiff 
complains,  and  asks  that  it  be  reversed  by 
this  court 

The  QfMnplaint  Is  first  made  that  the  evi- 
dence falls  to  support  the  findings  of  the 
court  We  have  patiently  examined  It,  and 
find  ample  testimony  to  siQ»port  the  court's 
conclusions  of  fact 

The'  power  of  the  court  to  make  an  order 
with  reference  to  the  property  of  the  parties 
Is  challenged.  Section  643  of  the  Code 
reads:  "When  the  parties  appear  to  be  in 
equal  wrong,  th&  court  may  In  Its  discretion 
refuse  to  grant  a  divorce,  and  In  any  such 
case,  or  in  any  otha*  case  where  a  dlvwce 
is  refused,  the  court  may  for  good  cause 
shown  make  such  order  as  may  be  proper 
for  the  custody,  maintenance  and  education 
of  the  children,  and  for  the  contHd  and 
equitable  division  and  disposition  of  the 
propertgr  of  the  parties,  ot  ot  titbev  of  them, 


as  may  be  proper,  equitable  and  just,  kaikr 
due  regard  to  tlw  time  and  manner  «f  i> 
quiring  such  property,  whether  the  Ht 
thereto  be  In  eltiiar  or  botti  of  s^d  parte' 
This  sectt(m,  as  shore  tjooted.  Is  an  uaai 
meat  ot  the  General  Statutes  of  ltW&  Tit 
section  as  It  stood  prtor  to  the  ameDda*x: 
was  as  f(rilows:  "Sec  648.  When  the  puw 
appear  to  be  in  eqnal  wron^.  tbe  eoort  air 
in  Its  discretion  refuse  to  srant  a  Ofom. 
but  In  any  such  case,  or  In  any  other  att 
vrheee  a  dlvwoe  is  refaeed,  the  coort 
for  good  cause  shown,  make  such  orto  u 
may  be  proper  for  the  cnstody,  msfBtesu* 
and  education  of  the  ddldroi,  or  the  awtnl 
and  disposlticm  of  the  property  of  flie  parte 
as  may  be  proper."  In  ttae  case  of  ShA- 
grasB  V.  Snodgrass,  40  Ean.  49^  20  Fac  3il 
decided  before  the  amendmoit  of  ISSd  b^ 
came  a  law,  It  was  held  that  **wbere  a  inh 
wrongfully  procures  the  title  ot  the  bom- 
stead  and  other  pn^erty  to  be  txuatemi 
direct  from  the  husband  to  hersdfL  swi  tm 
drives  him  from  the  premises,  and  be  iftcr- 
wards  obtains  a  dlvwce  became  «C  le 
wrtmgs,  tbe  property  should  be  iBiHei 
equitably  betwem  the  parties,  and  he  sbcd] 
have  a  fair  share  of  the  same."  We  tticL 
under  the  law  as  it  now  stands,  there  cis  br 
no  question  as  to  the  power  of  the  eonrt » 
make  an  equitable  dlatrlbntion  of  the 
erty  of  the  parties;  CMtainly  not  of  dai 
which  has  been  tbe  result  of  tbe  hbM*  md 
care  of  both.  If  the  wife  has  by  any  meui 
or  for  any  reason,  obtained  tbe  legal  tide  Iff 
more  than  her  due  share  of  tbe  propst;. 
we  see  no  reason  why.  in  case  an  unlui^?' 
B^mration  takes  place,  as  has  happened  fi 
this  case,  the  husband  should  not  be 
awarded  his  due  and  fair  share.  We  IM 
no  fault  in  the  Judgment  of  tbe  court  aS 
it  is  affirmed.  AH  the  Justices  eoncnnlnf- 


DOOM  et  a1.  v.  CTmRAN. 
(Sapreme  Court  of  Kansas.    Dec.  9,  ISBS.) 

VSXDOB  AND  POROHABEK  —  LaSD  OwSStl  IT 

TcEiitD  Fbxsok— Damaokb. 

1.  Where  parties  by  mistake  oodtct  Inf 
to  which  th^  have  no  titie.  the  measnrr  cf 
damages  ordinarily  ia  the  consideratioa  piid 
and  interest  thereon.  TTie  expense*  of  the  na- 
dee  for  railway  fare  and  hotel  Mils  whfle  s(- 
tempting  to  make  a  settlement  witk  the  m- 
dars  cannot  be  i>rop«rl7  incladed  ia  tiie  daa- 
ages  allowed  against  the  Tenders. 

2l  The  evidence  examined,  sad  hM  to 
Boffldent  to  mstain  a  ^^t  of  Tuooiwmj  fa  A> 
Tendeo. 
(Srllabos  hy  the  Coort) 

Error  team  district  court;  Nortoo  eoasT: 
Lewis  K.  Pratt,  Judge. 

Action  by  Andrew  Corran  sjgalnst  Bnrtgs 
Doom,  Webb  Bertram,  and  another.  FUi- 
tiff  bad  Judgment,  and  defendants  Doom  asl 
Bertram  tolng  error.  Hodtlled. 

J.  R.  Samllton,  for  plaintiffs  In  oror.  T. 
M.  Noble,  L.  H.  Thompson,  and  O.  D.  JoM. 
for  defendant  in  error. 
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DOOM  D.  CURKAK.  Ill* 


JOHNSTON,  J.  Andrew  Cmran  purchased 
I  tract  of  land  from  Bertram  &  Doom,  and 
:hrough  a  mistake  the  tract  pointed  out  and 
told  to  him  was  not  conveyed.  The  sale  was 
nade  by  one  D.  J.  McDermot,  as  the  agent 
>f  Bertram  &  Doom,  and,  when  It  was  dis- 
covered that  Bertram  &  Doom  did  not  own 
md  bad  not.  conveyed  the  land  which  he 
jurchaaed,  he  demanded  from  them  the  mon- 
>y  which  he  had  paid  thereon,  with  the  ez- 
jenses  Incurred  in  the  transaction.  This  was 
'efused,  and  the  present  action  was  brought 
:o  recover  the  damages  which  he  had  sus- 
:ained.  He  asks  to  recover  $250,  which  he 
lad  paid  upon  the  land  when  the  deed  was 
ixecuted,  with  the  Interest  accrued  there- 
m;  also  three  payments  of  Interest,  each  of 
!17.50,  which  be  had  made  upon  a  mort- 
gage of  1350  that  was  already  upon  the  land, 
ind  which  be  had  assumed  to  pay,  and  be 
i3kcd  for  interest  on  those  amounts;  also 
115.05,  for  taxes  which  he  had  paid  upon 
he  land  after  the  purchase,  together  with  In- 
erest  upon  that  amount;  and  the  further 
lum  of  $32.20,  for  hotel  bills  and  railroad 
'are  expended  while  attempting  to  effect  a 
lettiemeut  with  the  defendants.  McDermot, 
he  agent,  was  made  a  party  defendant,  but 
10  liability  was  found  against  him.  The 
ur7  found  In  favor  of  Curran,  and  award- 
!d  damnges  against  Bertram  &  Doom  In  the 
mm  of  $405. 

It  is  contended  that  the  testimony  did  not 
sfarrant  the  verdict  that  was  rendered,  and, 
further,  that.  If  any  liability  existed,  the  de- 
lendahts  were  not  bound  to  pay  the  hotel 
)lUs  and  railroad  fare  included  In  the  ver- 
llct.  The  principal  controversy  In  the  «a8e 
vas  over  the  alleged  agency  of  McDermot. 
rhe  contention  and  testimony  of  Bertram  &. 
3oom  was  to  the  effect  that  they  had  several 
Tacts  of  land  near  to  the  town  in  which  Mc- 
!)ermot  lived;  that  they  gave  him  a  list  of 
luch  lands,  and  the  prices  at  which  they 
vere  held,  and  arranged  that,  if  he  could 
lispose  of  the  lands,  they  would  convey  to 
ilm,  or.  If  desired,  to  the  persons  to  whom 
le  had  sold  the  lands;  that  the  deed  was 
nade  directiy  to  Curran,  who  paid  the  com- 
nlssion  to  McDermot;  that,  when  Gturan 
Uscovered  the  mistake,  he  came  to  them  to 
mve  a  settlement,  when  they  told  him  that 
:he  list  which  they  had  furnished  McDermot 
n&B  correct,  but  that  If  It  was  returned,  and 
'ound  to  be  incorrect,  and  to  have  upon  It 
:he  land  which  McDermot  sold  to  Curran, 
'hey  would  refund  his  money  to  him.  On 
:he  oth^  hand,  McDermot  testified  that  be 
(ras  employed  by  Bertram  &  Doom  to  sell 
liiese  lands  upon  commission,  and  that  the 
land  which  he  sold  to  Curran  was  listed  to 
blm  by  the  firm  as  their  own  land;  that  in 
Doaklng  the  sale  he  was  the  agent  of  Bertram 


&i  Doom;  and  that  this  Arm  paid  him  the 

commission  or  compensation  for  making  the 
sale.  There  was  testimony  that  when  the 
mistake  was  discovered,  and  it  was  brought 
to  the  attention  of  one  of  the  firm,  the  mis- 
take and  liability  both  were  admitted.  While 
there  Is  much  testimony  in  the  record  sup- 
porting the  theory  and  claims  of  the  idala- 
tlffs  in  error.  It  Is  clear  that  there  Is  suffl- 
clent  to  sustain  the  finding  of  the  Jury  that 
McDermot  was  the  agent  of  Bertram  Ss 
Doom,  and  that  they  arguable  for  the  dam- 
ages resulting  from  the  transaction. 

The  most  serious  objection  Is  one  made 
against  the  rulings  of  the  court  In  permitting 
Ourran  to  prove  and  recover  money  expend- 
ed for  hotel  bins  and  railway  fare.  Hie 
court  hesitated  about  admitting  this  testi- 
mony, but,  for  the  time  being,  allowed  it  to 
be  received,  saying  that  the  consideration 
which  It  should  receive  could  be  afterwards 
determined.  It  was  never  withdrawn  from 
the  jury,  and  the  allowance  of  these  ex- 
penses was  fairly  authorized  by  the  charge, 
and  they  are  c^talnly  included  in  the  ver- 
dict Under  the  circumstances,  Curran  was 
only  entitled  to  the  disbursements  which  he 
had  made  upon  the  land,  and  the  Interest 
thereon  till  the  rendition  of  the  Judgment 
It  is  manifest  that  the  conveyance  of  land 
other  than  that  which  was  sold  to  Curran 
was  the  result  of  a  mistake,  ratha  than  de- 
ceit or  frauds  Curran  did  not  obtain  pos- 
session of  the  land,  nor  did  he  attempt  to 
obtain  the  paramount  title.  Under  such  cir- 
cumstances, he  is  only  entitled  to  recover 
the  amount  which  he  had  paid  upon  the 
land,  t(%ether  with  interest  on  such  pay- 
ments. Dale  T.  Shiveley,  8  Kan.  276;  Mc- 
Kee  V.  Bain,  11  Kan.  569;  Scantlin  v.  Alli- 
son, 12  Kan.  85;  Scofflns  v.  Grandstaff,  Id. 
471;  Price  v.  Allen,  S9  Kan.  476,  18  Pac.  609. 

The  testimony  shows  that  a  payment  of 
$250  was  made  on  August  9,  1886;  that  there 
were  three  semiannual  payments  of  Interest, 
of  $17.50  each,— one  made  in  December,  1886, 
one  in  June.  1887,  and  one  in  December,  1887. 
Then  there  was  a  payment  of  $15.05,  made 
on  June  30,  1887,  of  taxes  upon  the  land. 
These  several  sums, .  together  with  Interest 
thereon  from  the  times  of  payment  until  Sep- 
tember 24,  1889,  when  judgment  was  ren- 
dered, amount  to  $373.61.  The  verdict,  there- 
fore, appears  to  be  excessive  to  the  extent 
of  $31.39.  If  this  amount  is  remitted  by  the 
defendant  In  error  in  the  district  court,  then 
the  Judgment,  so  modified,  may  be  allowed 
to  stand;  but  If  no  remittance  Is  made,  there 
must  be  a  reversal  and  a  new  trial.  The 
coats  will  be  divided  In  this  court,  and  the 
case  will  be  remanded  to  the  district  court 
for  furthn'  proceedings.  All  the  Justices  ood> 
curring. 
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BATEHBKT  AND  BEVlVAIi. 

rdewinr  oodefendant.  aee  "BjeetmenV*  7. 
solrenoy  prooeedinga  —  Death  of  in- 
BQlTent. 

Where  u  alleged  iDBolToit  dies  before 
i  return  day  of  an  application  for  his  In- 
Tencr,  the  proceedings  In  loaolTencr  abate, 
i  orders  that  have  been  made  therdn  cease 
have  any  force.— Vermont  Marble  Oo.  t. 
perior  Coart  of  City  and  Oonnty  of  Ban 
anclaco,  (Oal.)  34  P.  826. 

AooeMOxy. 

i  "Criminal  Law."  B-R 

Aoddent. 


)  "Negligence." 

croning,  eee  "Railroad  Cpmpani< 


onnd  for  new  trial,  see  "New 


9-14. 


Trlii3,' 

Aooomplloe  Teetimoxiy. 
>  "Oriminal  Z«w.*'  3&-4a 

Aooord  and  Satds&otlozu 

I  "Compromiae;"  "PaTment;**  "Bdeaae  and 
Macfaaife." 

Aooonntlnff. 

twera  partners,  see  "Partnership,"  2. 
execnton^  saa  "Ifanciitors  and  Admlnlstia- 
an,"  la 

Acquiescence. 

tcvpd  kTi  Me  "Eatoppel."  12.  18. 

ACTION. 

i,  also,  "Abatement  and  Rerlral;"  "liml- 
ation  of  Actions;"  "Lis  Pradens:"  "Par- 
ies;" "Pleadingr  "Practice  In  OtD  Oasea;" 
Trial;"  "Venne  in  GlTil  Cases;'*  "Witness." 
rticnlar  actions,  see.  also.  "Asiaolt  and  Bat- 
ery:"  "Assumpsit;"  "Attachment^  "De- 
eit;'*  "DlTorce;"  "Ejectment;"  'Tordble 
Entry  and  Detainer;"  ^'Garnishment;"  "In- 
anctlon;"  **Libe]  and  Slander:"  "Malidons 
'roseoiition;*'  "Quieting  Tltler  "Replerin;" 
Specific  Performance;"^  "Trespass;"  "Trorer 
Ad  ConTerslon." 

ahist  dtlea.  see  "Unnldpal  Owpnatloiu.*' 

S. 

-  executors  and  administrators,  see  "Ehtecn- 
ors  and  Administrators."  16-20. 
-partnership,  see  "Partnovhii^"  8-6. 
-state. Joinder  of  officers,  see  "States  and 
Jtate  Officers,"  10. 

tween  partnerB,  see  "Partnership,"  6. 
counties,  see  "Counties,"  12. 
'  wife,  see  "Husband  and  Wife,"  10. 
T  deSciencT  on  mortgage  foredosore,  see 
'Mortgages,^'  9.  10. 

r  price,  see  "Sale,"  0-11;  "Vendor  and  Pur- 
ihaaer.''  12,  13. 

1  contracts,  see  "Contracts,"  18-20. 
1  insurance  policy,  see  "Insurance,"  9-12. 
I  judgment,  see  "Judgment,"  37-39. 
t  negotiable  paper,  see  **Negotiable  Instru- 
nents."  11,  IZ 
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Joinder  of  oansea. 

1.  Code  CItU  Proe.  |  427,  anthorises  plaln- 
tiff  to  "unite  several  caases  of  action  In  th» 
same  complaint  where  they  all  arise  out  of 
*  *  *  (W  injnrias  to  person;  (7)  Injuries  to 
vropwtj,  and  looTldea  that  "Uie  canaes  of  ac- 
tion so  united  mnat  all  bdong  to  only  one  at 
these  classes."  Hdd.  that  plalntifl  cannot  join 
in  the  same  com[damt  a  cause  of  action  for 
fordoir  the  noxlons  fumes  of  chemicals  Into 
plaintiff's  shop,  to  the  injury  of  bis  hudtb,  and 
a  cause  of  action  for  breaking  Into  the  ahop 
and  remoTlng  his  personal  propnty.— Th^n  T. 
Stewart.  (Cal.)  S4^.  861. 

2.  A  cause  was  entitled  against  a  flrar, 
the  sammons  directed  to  the  firm,  and  the  at- 
tachment Issaed  against  firm  property.  The 
oomidalnt  stated  a  separate  cause  of  action 
uamat  eatA  partner  aa  an  IndirldnaL  BM 
uMt,  if  against  the  firm,  the  complaint  stated 
no  cause  of  action;  if  against  the  IndlTtdnata. 
It  misjoined  causes  of  aotlon.— Faut  T.  Saitih, 
(Colo.  App.)  84  P.  261. 

Adequate  Remedy  at  Ziaw. 

See  "Equity,"  1;   "Injniiction."  1,  2i  'fSpedfle 
Performance,"  1. 

Administration. 

See  ''Ezaeiiton  and  Admlnistratcra.** 

ADMIBAIiTY. 

JiirlHllotfon  of  Btat«  oonrt. 

HiU's  Code,  f  3690,  m>  f  ar  aa  tt  aathor- 
Ixes  a  proceeding  In  rem  in  the  state  courts  to 

enforce  a  lien  for  necessary  suiq;>lles  furnished 
a  vessel  in  her  home  i>ort,  is  Invalid,  aa  It  con- 
travenes Const.  U.  S.  art  8,  I  2,  and  Ber.  St. 
U.  S.  SS  663,  711,  which  give  exdualre  juris- 
diction of  anch  proceedings  to  the  district 
courts  of  the  United  States.— PorUand  Bntditr* 
ing  Co.  T.  The  Wlllapa.  (Or.)  84  P.  eSft. 

As  evldmice,  see  "Criminal  Law,"  84,  86. 

ADVBBSa  FOSSESSZOir. 

Declarations  aeoon^anylng  acts  ot  rnnansslnii, 
see  "Btidance,"  A, 

Character  of  possession. 

1.  Wh«re  there  is  subjection  «i  land  to  the 
will  and  dominion  of  the  occupant  manifested 
In  some  appropriate  manner  adapted  to  the  con- 
dition and  location  of  the  land,  a  residence 
thereon  is  not  essential. — ^Anderson  v.  Buruham, 
(Kan.)  34  P.  1058. 

3.  Where  the  children  of  a  decedent  take 
possession  of  his  land,  thdr  holdinx  is  advene 
to  persons  who  claim  to  be  his  chlldrai  by  an- 
other woman,  his  lawful  wife,  and  that  those 
in  possession  are  illegitimate.— Westonf^«r  t. 
Green,  (Or.)  84  P.  23. 

Color  of  title. 

8.  Actual,  notorious.  contlQUous,  and  eidu- 
slve  possession  of  land  by  an  adverse  occupant 
for  more  than  15  years  will  give  title  thmto, 
though  such  possession  is  withoat  color  of  tltlOL 
—Anderson  t.  Bumham,  (Kan.)  84  P.  1066. 
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Payment  of  taxes. 

4.  Code  Civil  Proc  {  826,  proTidea  that 
one  claiming  title  bj  adTwse  posseasion  moat 
hBTe  itald  all  the  bms  dniinK  the  five  jreara 
ox  hla  adverge  occajMncr.  Held  that,  the  ad- 
Torse  clainiaDt  having  paid  the  taxes  for  that 
Damper  of  rears,  ft  was  Immaterial  that  some 
of  the  taxes  during  that  time  had  also  been 
pud  hy  the  original  owner.  —  CaTaoaush  t. 
Jackson,  (Gal.)  34  P.  609. 

Bfleot. 

6.  In  a  suit  to  qniet  titie  It  appeared  that 
"■•■wu't  dalmed  under  a  deed  made  and  re- 
oordod  in  1858.  while  plaintiff  claimed  under 
the  same  pctboti,  made  and  recorded 
"  '^^^  grantee  In  the  latter  deed 

and  his  •nccessors  in  titles  faidudins  plaintiff, 
teld  open,  exclusive,  and  adverse  poMradoo  of 
the  premises  under  claim  of  title  for  more  than 
10  years  before  the  commencement  of  suit, 
while  neither  defendant  nor  his  predecessors  In 
ntle  were  at  anr  time  in  possesion.  ffsU, 
aar  rigfatt  pomessed  defendant  wm 
hamd.—LQKna  t.  Hmtson,  <0r.)  84  P.  477. 

AujfJ-UAVIT- 

On  ainaiutiaB  to  optn  judgment,  see  "Jndg^ 
meat,"  S4. 

Oertoflcate  of  officer — Deputy  olork. 

The  depfu^  county  derk,  being  duly 
qnalined  to  administer  oat^s,  mar  and  should 
«gn  the  jurat  to  the  verification  of  an  informa- 
SS,  Sf  p!^      P*«»»^-S'»te  V. 

Bte  ''FrindpaJ  aad  Agmt'* 


Sea  TlMdfais,' 


Answeir, 
AFPKAXi. 


AGISTMBNT*. 

Bights  and  If  abilities  of  aglsteF. 

A  person  claiming  a  lien  for  faoding 
Uve  stock  has  the  right  of  possession  nnti!  the 
debt  la  paid,  but  he  can  do  nothing  to  enforce 
parmnit  erfeept  in  pursuance  of  the  statute 
providing  for  the  enforcement  of  such  a  lien; 
and,  If  he  makes  a  sale  of  the  stock  without 
compljing  with  the  statute,  the  owner  of  the 
stock  may  resume  possession  thereof  or  bring 
an  action  for  its  conversion.— Qreeoawalt  v. 
WflBon,  (KaaJ  34  P.  403. 

Aider  hy  Verdict. 

See  "Pleading,"  86-88. 

AloolLollo  lilquora. 

See  "Intoxicating  Liquors." 

Aliens. 

DUgibillty  to  office,  see  "Office  and  Offlcw,"  L 

Alimony; 

See  'TOTorce,"  6,  7. 

AlteratioxL  of  Iiistramente. 

DellvCTT  of  bond  with  blanks,  anthoiitj  to  fUl, 
see  "Bonds." 

Amendment.- 

Of  artides  or  ceitificate  of  ineorporatlon,  see 

"Oorporations,"  1. 
Of    city    charter,    see    "Municipal  GmoortL- 

tiona,'*  4. 

Of  pleading,  see  "Pleading."  19-23. 
Of  atatntes,  ae*  "Statutes,^'  2-^ 


L  APPELLATE  JU&iaDZOTm 
n.  REQUISITEa 
nL  PRACnCB. 
IV.  REVIEW. 
V.  EFFECT  OP  AFFEAIk 
VL  DKCISIOH. 
VIL  JURISDICTION  OF  APPELLATE  CCO: 

  AFTER  RBMAHSINO  CASE. 

Vm.  LIABILITY  ON  APP£Al.  BOHSft. 

Appellate  jurisdiction,  see,  also.  "Coorta"^' 
Oonmeinng  coorts  to   entortsin  affcsl  m 

"Mandamus,"  3,  4 
Costs  on,  see  "Costs,"  8. 
Harmless  error,  see  ''Jury,**  9.  ID. 
In  criminal  caaca,  see  "tMmlnal  Law,"  Tl-l 
 bond,  see  "Ball." 

Becord  on  appeal,  enforcement  of  tmmmm 

■ee  "Mnnidpal  Corporation**  44. 
BoTiew  on,  see  "awdddOb**  6L 

L  APPELLATE  JUKDSDICnOK 

When  appeal  lies. 

1.  Appeals  are  creatures  of  tlie  statite,  ai 
neither  jpmder  in  error  nor  the  conssat  tm- 
ties  can  ooBfar  JuriaMctloa  npoB  As  wt^at 
court  ^appeal.— Gordoa  t.  Cnav*  (Cola  9m 

i  IMtr  PrsetiBe  Act  UBI.  At  prf  ■ 

method  fbr  the  review  of  commoa-Iaw  n:— 
is  by  writ  of  errw,  and  not  hr  appe^— its- 
son,  T.  &  S.  P.  R.  Co.  y.  Martin,"^:  SL)  SIP 
636;  Martin  v.  AtdiiKia.  X.  &  a  F.  B.  Ol.  U 

▲fitpaalable  jadgments  and  orders. 

8.  Before  an  appeal  can  be  taku  trtm  i» 
action  of  the  probate  court  on  any  part  of 
final  settlement  of  an  admlniatrmtw,  it  mui  i;- 

pear  that  the  probate  court  has  taken  fiLtJ  t.^ 
tion  on  the  settlement,  and  has  passed  oc 
whole  account  (nvsented.  —  Appeal  <tf  Sat 
(Kan.)  34  P.  782. 

4.  An  order  of  the  soperior  court  apMOS- 
ing  an  assignee  In  Insolvency  in  place  of  at 
named  by  the  assignor  in  his  daed  of  ■msI' 
ment  is  not  a  final  judgment,  from  whicb  u 
a^^  will  lie.— State  v.  Parker.  OV'a^j34F 

&■  ^nie  8tatutiM7  proviaion  giring  an  tppea 
"from  an  order  appomting  or  removing  or  rr 
fusing  to  appoint  or  remove  a  receiver^  6«tf 
not  allow  an  appeal  from  an  order  remoTii; 
a  receiver  for  the  purpose  of  appointing  snotte 
in  his  piace.  or  from  the  order  appointiitt  szi 
successor.  Btilea,  J.,  dissenting. — State  r.  £^ 
grior  Court  of  E^kana  Gonntr,  (Wasb.)  31 P- 

Appeal  from  board  of  medical  ezaaiB- 

ers. 

fl.  The  right  of  a  physician  to  appeal  totk 
district  court  from  the  action  of  the  san 
board  of  medical  examiners  in  revokinc 
license  to  practice  his  prafevion,  ma  pnmM 
by  Sess.  Laws  1889,  p.  175.  is  not  noganrr. 
because  the  legislature  has  Drescrihed  bo  ri- 
ot practice  to  guide  the  district  court  in  ti:'- 
dicating  such  cases.— State  t.  D^riet  Comet 
FirstJudielal  District,  (Mont.)  34  P.  288. 

Jurisdiotional  amount. 

7.  IJhder  Const,  art  6,  f  4^  srantfnf 
supreme  court  atqiellate  jurisdiction  in  csn 
at  law  only  where  the  demand,  exdosre  d 
interest,  amounts  to  $300.  that  oonrt  rtm  '■ 
review  an  order,  made  after  final  jinimw- 
taxiug  a  coat  bill  which  is  less  than  uu 
anionnt.— Fairbanks  v.  Lampkin.  (Cal.)  Si  P. 

8.  Civil  Code,  i  542a.  provides  Uiat  oo  «f 
peal  or  proceeding  ui  error  can  be  had  orate 
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ud,  waere  toe  damages  claimed  exceeded  9IUU, 
It  the  jDdsment  wu  for  9100  only,  esdntiTe 
CDSta,  that  defendant  conld  not  j^eeeeote  a 
rit  of  error  to  the  supreme  court,  since  the 
aount  in  contrOTersy,  as  to  him,  waa  fixed  by 
e^nd^ent.— Richmond  t.  Brummie  (Kuu 

n.  REQUISITES. 

otioe.' 

9.  A  notice  of  appeal  from  a  justice,  en- 
led  "State  of  Washington,  county  of  Spokane 
98.:  Before  C,  justice  ox  the  peace,"  U  not 
jectionable  as  not  entitled  In  a  court— State 

Superior  Court  of  Spokane  County,  (Wash.) 

P.  922. 

10.  A  notice  of  appeal  from  a  jnstlce,  ad- 
essed  to  above-named  plaintiff  and  bis  attor- 
ys,  "that  the  above-named  defendant  appeals 

the  superior  court  from  a  judgment  hereto- 
re  rendered  by  said  justice  of  the  peace 
ainst  him  In  the  above-entitled  action,"  b  uot 
4  for  failure  to  more  particularly  describe 
e  jadgment.  Dunbar,  C.  J.,  dasenting.— 
ate  V.  Superior  Court  of  Spokane  County, 
rash.)  34  P.  922. 

11.  Where  notice  of  appeal  Is  ^ven  in  open 
urt,  no  other  notice  or  service  is  necessary. 
Nfoore  T.  Brownfield,  (Wash.)  34  P.  199. 

12.  In  an  action  to  foreclose  a  mortgage, 
e  owners  of  two-thirds  of  the  property  ai- 
red that  plaintiff,  as  mortgagee,  bad  been  in 
ssession  and  received  certain  rents  and  prof- 
I,  and  prayed  for  an  accounting.  A  demur- 
r  to  thto  ftUBwer  having  been  sustained,  judg- 
But  was  rendered  against  such  owners,  and 
ey  appealed.  The  owner  of  the  other  third 
terest  consented  to  jndgmeat  for  plaintiff, 
e  latter  having  wiUved  «  deficiency  judg- 
ent  The  mortgage  debt  bore  interest  at  8 
r  cent,  and  the  jodgmaot  at  7.  BHd,  that 
itice  of  aiveal  must  be  stared  on  the  owner 

the  one-third  Interest,  since  he  would  be  tn- 
riouBly  affected  by  a  reversal  of  the  judg- 
ent.— De  Amaz  v.  Jaynes,  <Cal.)  34  P.  223. 

18.  Under  Code  Civil  Proc.  8  10i6,  dedar- 
e  a  notice  without  the  title  of  the  action  or 
oceeding  in  which  it  is  made,  or  with  a  de- 
ctive  title,  as  valid  and  effectual  as  if  duly 
titled,  if  It  IntelUgently  refen  to  the  action  or 
oceeding,  a  notice  of  appeal,  In  which  a  mls- 
ke  is  made  In  the  first  name  of  reapmident 

the  title  of  the  action.  Is  sufficient  where  It 
duly  entitled  as  to  tlie  court  and  the  depart- 
?ut  In  which  the  action  was  tried,  and  mtel- 
«ntly  refers  to  the  number  of  tlie  cause,  and 

the  judgment  and  order  nppenled  from. — But- 
•  V.  Ashworth,  (Cal.)  34  P.  780. 

14.  Where  a  petition  to  vacate  a  judgment 
ainst  plaintiff  was  answered  by  only  a  part 

the  defendants,  service  of  notice  of  ai^i^al 
ym  an  order  denying  aacb  petition  on  obly 
nse  defendants  who  answered  the  petition  is 
fficient  service,  within  Code  Proc.  S  1406, 
oviding  that  such  notice  shall  be  served  on 

rties  interested  in  the  proceeding.— Seattle 
B^.  Co.  T.  Jobns(Hi,  (Wash.)  S4  P.  667. 

ODd. 

15.  MUls*  Ann.  St.  {  4444,  provides  that  in 
I  actions,  suits,  and  proceedings  In  any  court 

the  state  in  which  a  mnnicipal  corporation  is 
party  it  may  take  an  appeal,  and  have  a  writ 

error  made  a  supersedeas,  vHthout  giving 
nd.   Section  108G,  shortly  afterwards  enact- 

at  the  same  session  of  the  lefnslnture,  pro- 
3ing  for  appeals  from  the  county  to  the  di«- 
:ct  court,  requires  a  bond  to  be  61ed  as  a  pre- 
luisite,  making  no  exceptions.  Civil  Code,  | 
u.  afterwards  enacted  at  the  same  session, 
iates  to  appeals  to  the  supri>me  court  only, 
id  provides  that  when  a  municipal  corpora- 
>a  18  appellant,  the  court  stiatl  direct  a  stay 
execution  without  filing  a  supersedeas 
idertaking.  BtU,  that  section  4441  apptiM 


court,  it  must  Die  a  t>ona  witnin  tua  ume  pre- 
scribed by  section  1086.— City  of  Pneblo  t.  Jack- 
son. (Colo.  Kpp.)  34  P.  766. 

16.  When  it  Is  shown  that  the  snrety  on  an 
appeal  bond  has  become  insuffideut,  the  appel- 
late court  may  ordor  a  new  bond  with  saffi- 
dent  surety  as  a  condition  to  tlie  matntetutnoa 
of  the  appeal,  and^bi  default  theretrf,  mar  dis- 
miss the  appeal.— Williams  v.  Williams,  (Cokk 
Sup.)  84  P.  286. 

17.  Where  no  motion  is  filed  to  diseliarge  an 
appeal  bond  Sot  alleged  defects,  In  acoordanoa 
with  Code  ProcL  i  1^,  providing  for  andi  mo- 
tion on  10  days'  written  #otiee  to  appellant,  the 
appeal  wiU  not  be  dismissed  on  tbe  ground  that 
the  bond  Is  defective.— Seattle  &  M.  By.  Oob 
T.  JtAnaon.  (Wash.)  84  P.  667. 

Defective  bond— Bight  to  file  new  one. 

1&  Where  the  undertaking  on  appeal  names 
the  court,  and  the  department  thereof,  in  whleb 
the  actiiMi  was  tried,  gives  the  numb^  of  the 
cause,  and  accurately  describes  the  judgment 
and  order  appealed  from,  but  contains  a  mis- 
take in  the  first  name  of  respondent  tn  the 
title  of  the  cause,  a  justice  of  tiie  aui»eme 
court  may,  under  Code  Civil  Pro&  {  964,  allow 
a  Mw  nndertaking  to  be  filed.— Butler  t.  Ash- 
worth. (Gal.)  84  P.  780. 
N0oeB8ll7  of  exceptions. 

19.  Where  the  only  error  assigned  Is  upMi  a 
judgment  of  dismissal,  being  aubstantially  the 
sustaining  of  a  demurrer  to  the  complaint,  no  ex- 
ception  is  necessary,  as  the  decision  is  apparent 
npfmthe  recwd.— Lone  t.  BlIllniA  (WasL)  84 

Necessity  of  motion  for  new  triaL 

so.  A  motion  for  a  new  trial  la  not  needed  ■ 
to  support  an  upeal  from  a  Judgment  «t  non- 
suit.- Willian  Mercantile  Co.  t.  Fnasy,  (Mont)- 
34  P.  189.  ' 

21.  A  motion  for  new  trial  Is  not  necessary 
to  a  review  of  proceedings  on  motion  to  sat 
aside  a  iadlcial  sale  of  land.— Dreeaa  v.  Myei%. 
(Kan.)  84  P.  84».  — *  -p- 

IlL  PRACnCK 

Necessary  parties. 

2S.  Where,  in  an  action  in  tort  against  tw» 
defendants,  Judgment  la  rradared  against  botk 
jointly,  one  may  bilug  error  to  review  the  same 

without  joining  therein  tbe  codefendant.— New 
Mexico  &  S.  P.  B.  Co.  V.  Madden,  (N.  M.)  34 
P.  60. 

Assignment  of  errors. 

88.  In  an  action  in  tbe  nature  of  ejectment, 
a  ^>eclficatlon  of  «Tor  that  "^e  evidence 
showed  that  defendant  M.  was  not  in  possea- 
sioD  of  saki  premises,  or  of  aixr  part  thereof,, 
at  the  time  at  tbe  commeDcement  of  this  ao-- 
tloQ,"  is  insufficient.- Moore  v.  Moore,  (Cal.)  84 
P.  90. 

31.  In  a  proceeding  in  the  nature  of  a  qna 
warranto  to  oust  an  officer  for  misoondnct,  thm 
sutBciency  of  the  Information  cannot  be  at- 
tacked in  the  supreme  t»urt.  In  the  absence  nt 
a  specific  assignment  of  error  In  that  regard. — 
Bradford  v.  Territory,  (Okl.)  34  P.  66. 

Specifications  of  error  in  notice  of  ap- 
peal. 

35.  Under  Hill's  Code,  {  637,  providing  that, 
when  a  motion  specifies  its  grounds  with  rea- 
sonable certainty,  the  Bpeclncations  of  error, 
on  notice  of  appeal,  need  only  distinguish  the 
particular  ruling  of  which  a  review  is  sought, 
a  speciBcation  of  error  in  such  notice  that  tbe 
court  erred  in  sustaining  in  part  plaintUTs  mo- 
tion to  strike  out  portions  of  the  answer,  and  in 
making  an  order  striking  out  a  portion  of  such 
uiswer,  sufficiently  shows  what  motiou  and  or- 
der are  referred  to,  where  it  appear*  from  tiia 
neord  that  the  motloa  designated  the  particidaE.' 


im 


INDEX. 


putt  of  dw  anawOT  which  It  attacked,  and  Oat 
the  court  made  an  ac&tx  atrlUns  out  aadi  part 
—Bridal  Veil  Lambering  Go.  t.  JtAaaoD,  (Or.) 

34  P.  1026. 

InsuflDolent  exoeptions  helped  out  by 
aaslgnment  of  vrron. 
26.  Though  an  «cc»tloii  to  Inatmctioiu,  aa 
It  appear*  in  one  place  in  the  bill  of  excepttone, 
may  be  too  general,  the  instruction  will  be  re- 
Tiewed  whtte,  in  immediate  connection  witii 
the  instractioDS  aet  oat  in  the  bill,  and,  bo  far 
aa  mqpeara  from  the  bi.l,  of  the  same  date  aa 
the  Kttieral  ac^tion,  there  appears  an  assign' 
meat  of  errors  in  wtuch  the  particular  instmc- 
tiona  are  aet  out,  and  it  ia  atated  that  they  are 
relied  on  aa  errof.— MlUer  t.  Vermurie,  (Waah.) 
8A  P.  lloa 

Beoord. 

87.  Where  It  la  not  ahowo  br  record  that  the 
motion  for  a  new  trial  was  filed  within  three 
days  after  the  judgmrat  was  rendered,  the  su- 
preme court  cannot  say  that  the  district  court 
wred  in  overraling  the  modon.— De  Ford  t.  Oi^ 
via,  (Kan.)  34  P.  1014. 

SB.  The  record  must  affirmatiTely  show  the 
aerrice  of  the  notice  of  appeal  on  the  adverse 
party  or  his  attorney.— Awuna  t.  licPberara, 
cTdaho)  34  P.  lOSS. 

20.  Thoagfa  an  application  for  deaignatlon  of 
a  way  of  necessity  as  a  common-lew  right  would 
be  an  equitable  proceeding,  so  that  the  entire 
record  on  an  ivpeal  taken  In  April,  189S,  would 
have  to  be  brought  up,  a  proceeding  to  appro- 
priate a  priTate  way  of  necesaity,  not  autnor- 
uied  by  uie  common  law,  ia  a  condemnation 
iffoceeding,  and  no  more  of  the  record  need  be 
brought  ini  than  in  ordinary  clTil  actions. — 
Long  T.  Bfillngs,  (Wash.)  34  P.  936. 

W.  A  supplemental  transcript  showing 
amendments  to  the  statement  on  motion  for  new 
trial,  sent  ujp  on  an  order  granting  a  motion  aug- 
gesting  a  diminution  of  the  record,  should  not 
be  stricken  from  the  filea  where  there  ia  a  dla- 

ftute  aa  to  whether  or  not  auch  amendments  are 
Qcorpo rated  in  the  original  statement;  since,  if 
they  are,  no  harm  will  result  from  a  duplicaa<»i 
of  the  same,  while.  If  they  are  not,  the  party 
calling  therefor  is  entitled  to  hsTe  them  in  the 
record.— Doyle  t.  Gore,  (Mont.)  34  P.  846. 

81.  Rule  2  of  the  aupreme  court,  wUch  re- 
quires the  tranacript  to  be  filed  within  40  daya 
after  taking  an  appeal,  ia  not  8ui)cr8eded,  nor 
is  the  time  of  filing  extended  for  7i  dnys,  by 
rale  11,  which  allows  tho  appellee  5  daya  In 
which  to  examine  the  tranacript  presented  by 
appdlant  and  to  certify  to  ita  correctneas.— 
Bethell  t.  Rogera,  (Cal.)  84  P.  645. 

83.  Where,  on  appeal,  the  only  question  la 
wbothw  an  instrument  sought  to  be  fore- 
closed waa  given  aa  a  mortgage,  and  tlie  ques- 
tioo  waa  treated  aa  an  issue  of  fact  below,  but 
no  finding  was  made,  and  the  instrument  ia 
not  brought  up  by  the  record,  and  is  only 
pleaded  according  to  ita  legal  effect,  there  u 
nothing  by  which  the  appellate  court  can  de- 
termine the  nature  of  Uie  inatrument,  and  a 
dMre«;  refusing  a  forecloaure  must  be  reversed. 
—Powell  V.  Patiaon,  (Gal.)  34  P.  676. 

88.  Under  Code  Ciril  Proc  S  950,  providing 
that  any  statement  used  on  moti(Hi  for  new 
trial,  or  any  bill  of  exceptions  settled,  may  be 
used  on  appeal  from  a  Qnal  judgment,  the  fact 
that  a  bill  of  exceptiona  on  appeal  ia  entitled  a 
bill  of  exceptions  on  motion  for  new  trial  la 
immaterial.— Bedan  v.  Tum^,  (Cal.)  34  P.  442. 

84.  Where  the  only  thinsr  in  the  record  to 
show  service  of  the  "caae  on  defendant  in 
€rror  ia  an  indorsement  therera  that  "the  fore- 
going is  O.  K.,"  signed  Iqr  hia  attorney,  and 
dated  after  the  expiration  of  the  time  given  by 
the  court  in  which  to  make  a  caae,  the  writ  of 
error  will  be  dismiaaed.  —  Hunter  v.  Croaa, 
(Kan.)  34  P.  781. 

35.  An  objection  to  the  exduaion  of  evi- 
dence will  not  be  considered  on  appeal*  where 
th*  atatemont  doea  not  show  in  what  it  con- 


siated.-0H7  of  Buttft  Aaa  T.  Butte,  (ChU  % 

P.  284. 

86.  A  paper  in  the  tranecripc,  ata»maa.-n 
a  "bill  of  excepdona,"  not  eertlfiad  fay  th«  ci-i 
to  be  a  ocaract  copy  of  any  bill  at  execptixi 
on  file,  and  not  containing  may  apedfie  cxr^- 
tlons  to  any  particular  flndins  of  the  ear 
will  not  be  considered  by  th«  aupaie  eavt- 
Hehiel  v.  Seeger,  (Cal.)  34  P.  sSlV 

87.  The  sufficiency  of  teatlmoiir  eonruK 
in  a  transcript  on  appeal,  tmscoomninjed  br  i 
certificate  that  it  waa  given  or  is  nnv.-~; 
atated,  will  not  be  conridered. — Hawkiiu  i. 
Morehead.  (Gal.)  84  P.  223. 

 Statement  of  ftots. 

88.  Under  2  Hill'a  Code,  f  1423.  the  nk. 
judge  muat  certify  that  the  statement  of  ftn 
on  appeal  In  an  equity  caae  containa  ^ 
material  facta."  Clark-Hania  Oil  t.  Dnda. 
80  P.  744,  4  Wash.  465.  followed.— Hola  i 
Gilchriat.  (Waah.)  34  P.  1102. 

89.  A  notice  to  aettle  a  atatenoent  of  taex 
given  21  days  aftw  Jndgmoit  ia  filed,  is  ■ 
time,  though  it  la  not  given  antH  33  dafi  ifur 
the  date  of  the  judgmmU  and  tba  flUnc  o!  tt> 
findinga  of  fact.  ~  liewanflin  t.  ICkk 
(Wash.)84  P.  661. 

40.  Where  a  party  mpeara  before  the  jaiii 
the  day  after  tM  date  fixed  In  tike  noocc  3 
aettle  a  statement  of  facts,  and  objecta  to  wt- 
tlement  only  becauae  the  notice  waa  not  gima 
time,  ha  therelv  waives  objeetioa  to  the  jini- 
diction  of  the  court  to  eetue  the  etateamt  ■ 
that  day.— McGlauflIn  t.  Mnriaaa.  (Waihu}  % 
P.  561. 

41.  Where,  in  a  ault  in  eqoftr  for  partibaa 
the  judge  erroneoualy  transfers  the  caae  ta 
other  department,  before  anothw  Judge,  fir  t 
jury  trial,  which  ia  had,  and  by  maDdaaai  tkt 
equity  Judge  la  aftowarda  required  to  mad 
with  the  caae,  which  he  does  by  diifTt*— '"g  A» 
action,  and  on  an>eal  each  jnd^e  oertifiea  a  ■ 
atatement  of  the  facta  before  him,  tiM  ita> 
ment  of  the  eqalty  Judge,  only,  will  be  eoaei- 
ered.— HiU  t.  Tonng,  (Waah.)  34  P.  144. 

 CompeUlag  ex-Judge  to  aettle  ■!■»• 

ment. 

49.  A  judge  of  a  anperior  oonrt,  whose  tfr= 
expired  on  the  second  Monday  of  January.  199. 
cannot  be  tlierehf  tw  comp^ed  far  mandamis  ^-i 
settle  and  certify  a  atatement  of  faeU:  At! 
Jan.  21,  1893,  only  anthori^ng.  and  not  reqir- 
ing,  auch  action  by  an  ex-JndgeL — State  v.  ii 
lya,  (Waah.)  34  P.  914. 
—  How  matters  broagbt  into  ree«d. 

48.  Where  an  exception  to  the  i  d 

an  action  waa  noted  and  ^gned  hy  the  i\>igt. 
being  made  a  part  of  the  order  of  HimiMi  a: 
bill  of  excepaona  ia  necessary. — ^Zxmg  v.  K 
lings,  (Waah.)  34  P.  936. 

•  44.  Where,  on  appeal  from  an  order  decj- 
!ug  a  i>etition  to  vacate  a  jadgment,  the  oaji 
question  preaented  ia  the  regularity  of  the  jid^ 
ment,  neither  a  hill  of  exceptions  nor  staten?:: 
of  facts  ia  necesaary;  the  facts  l^diaitetr 
In  tiie  record  being  sufficient  to  uiable  a  'ir- 
termlnatioii  of  auch  question. — Seattle  A  IL  B;. 
Co.  V.  Johnscm.  (Wash.)  34  P.  S67. 

46.  Inatructlona  given  and  refused,  not  b- 
corporated  in  the  statement  or  Mil  of  n<-*^ 
tions,  cannot  I>e  reviewed  on  anieaL— lliwai 
Electric  Light  Co.  v.  Morgan.  (Mont.)  31  I: 
488. 

46.  In  order  to  obteio  a  review  of  a  nbte 
on  the  refusal  of  the  court  to  allow  amendmn: 
of  pleadings,  the  requeat  and  ruling  mnat  > 
Incorporated  in  the  atatement,  or  liroo^  iw  tf 
bill  of  exceptiona.— OamplMll  v.  Freeman,  (Ca  > 

84  P.  liar 

 Bringing  ap  the  evidence. 

47.  The  evidence  taken  at  a  trial  before  a 
referee.  In  an  action  at  law,  and  which  Coi# 
I^roc.  I  3S7.  requires  him  to  file  with  his 
pmi:,  wh«  BO  filed,  becomes  a  part  of  the  ice- 
ocd  la  the  caae.  proper  to  be  ecnt  ap  oa  affMl 
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HiOunt  any  itatament— Baih  t.  OoItw  CMd- 
Min.  Oo.r(WariL)  84  P.  462. 

Searing  to  be  had  at  what  term. 

48.  Comp.  Laws,  {  2189,  making  all  >p- 
Mali  takra  leis  than  30  Aaja  before  the  next 
■srm  of  the  supreme  court  returnable  to  the 
lext  succeeding  term,  is  not  affected  by  Act 
B'eb.  24, 1887,  as  amended  by  Act  Jan.  6,  1889, 
nabing  it  the  datr  of  the  clerk,  nut  less  than 
i  nor  more  than  10  days  before  the  meeting  of 
the  court,  to  print  a  calradar  of  the  causes 
lending;  and  a  ease  placed  on  mch  calendar, 
whm  appculed  lew  than  the  statutray  30  days 
lefore  the  term,  will  be  stricken  therefrom  on 
notion.-<}anningham  t.  Conklin,  (N.  M.)  34  F. 
13;  Conklin  t.  Cunningham,  Id. 

Searing  easee  out  of  ordw— When  Jue- 
tifled. 

49.  The  practice  of  brlngiog  cases  to  be 
leard  out  of  their  order,  as  "presendng  a  qnes- 
ion  of  great  public  interest,  Is  to  be  dlscour- 
iged,  and  Is  only  warranted  by  grave  public 
wnsiderations.  —  City  of  Olymi^  T.  Moore, 
Wash.)  34  P.  930. 

Appeals  f^om  inferior  courts. 

50.  Under  Code  Civil  Proc.  H  730,  731. 
122-826,  providing  that  on  appeal  from  a  Jus- 
ice's  court  the  cause  shall  be  tried  de  novo  In 
he  district  court,  the  latter  court  cannot  re- 
•ip-v  the  action  of  the  justice  in  rendering 
udgment  five  days  after  hearing  instead  of 
vithin  four  days,  as  provided  by  Code  Civil 
?roc.  f  794.— Missoula  Eleetric  Light  Co.  t. 

aorganiJ^o^t'}  ^  ^-  ^ 

51.  where.  In  a  suit  befwe  a  Justice,  the 

imonnt  of  the  claim  is  indorsed  on  the  snm- 
nons  by  the  justice,  as  provided  ]f7  Gen.  St 
.883,  i  1938.  the  county  court  on  appeal  can- 
lot  enter  judgment  in  exceM  of  aueh  amount. 
-Meyer  t.  Helland,  (Colo.  Ank)  84  P.  482. 

—  Waiver  of  objeotions. 

CS.  While  it  Is  the  general  rule  tbat  a  party 
vho  has  objected  to  the  suffi<»en(»'  of  process, 
ij  answering  over,  waives  audi  objection,  this 
-ale  does  not  apply  to  appeals  from  justice  or 
jrobate  courts  to  district  courts,  since  Rev.  SL 
i  4841,  provides  that  in  such  appeals  either 
jarty  may  have  the  benefit  of  all  legal  objec* 
ions  and  exceptions  In  the  court  below,  and  the 
trial  In  the  district  court  shall  be  de  novo.— 
:)hase  T.  Hagood,  (Idaho,)  34  P.  811. 

IV.  REVIEW 

[n  generaL 

58.  Where  it  clearly  appears  that  the  Judg- 
nent  is  tight,  it  will  not  be  reversed  on  the 
lole  KTonnd  that  some  erroneous  reason  for  the 
lecision  waa  esqfressed.— Home  Ins.  Co.  v. 
Atchison.  T.  ft  a  F.  B.  Co.,  (Colo.  Sup.)  34  P. 
231. 

M.  Though  an  order  for  a  new  trial  Is  made 
ja  an  erroneous  ground,  yet,  if  the  order  cau 
l>e  justified  on  grounds  of  error  In  law  occur- 
ring during  the  pntgress  of  the  trial,  It  should 
be  affirmed.— Shanklin  Hall,  (Cal.)  34  P.  636. 
Oonatitutlonal  qnestions. 

Bli.  The  supreme  court  cannot  decide  a  oon< 
gtitntional  Qoestion  not  raised  below,  and  de- 
pending on  guestidns  of  fact  as  well  as  of  law, 
unless  the  questions  of  fact  have  been  submit- 
ted and  determined  In  the  lower  court— Bice 
V.  Carmichael,  (Colo.  App.)  84  P.  1010. 

A.ppeal  from  cleoree  sustaining  demur- 
rer. 

66.  On  appeal  from  a  decree  for  plaintiff 
(rfven  on  demurrer  to  the  snaww,  the  allepa- 
tiouB  of  the  latter  must  be  taken  as  true. — Wil- 
ton V.  City  of  Salem,  (Or.)  34  P.  9;  Id.  601. 

Eleview  of  order  granting  new  trial. 

57.  Where  a  verdict  for  plaintiff  Is  set  aside 
And  a  new  trial  granted,  and.  plaintiJlI  electing 
to  rely  on  Ua  6Xcq>tions  taken  to  such  action 
of  the  court*  and  refusing  to  jnuceed  further. 


the  action  ta  dlsndssed.  and  jvdgmant  rendered 

for  defendant,  plaintiff  may,  on  appeal  from 
this  Judgment,  obtain  a  review  of  errors  com- 
mitted in  setting  aside  the  TWdlet  and  grant- 
ing a  new  trial.— Kahn  t.  Tradefa'  Ins.  Oa., 

(Wyo.)  34  P.  1069. 

Estoppel  to  allege  error. 

56.  A  record  on  appeal  showed  that  defend* 
ant's  motion  for  new  trial  was  "by  consent  sub- 
mitted to  the  court  without  argument,"  and  that 
defendant  said  that  the  "court  mi^t  pass  upon 
said  motion  then  and  thenL  without  taking  time 
to  consider  the  same,  and  that,  so  far  as  defwd- 
ant  was  cimcemed,  die  motion  might  then  and 
there  be  overruled."  Seld  to  show  only  Chat  de- 
fendant consented  to  a  formal  ruling  on  tkia 
motion  to  enable  him  to  appeal  for  a  review  of 
tlw  qnestions  involved,  and  not  that  he  con- 
sented to  the  overruling  of  the  motion  so  as  to 
prevoit  a  review  on  appeal.— Wastl  v.  Montana 
Union  By.  Co.,  (Mont)  34  P.  844. 

Law  of  the  case — Second  appeal. 

69.  Where,  on  the  retrial  of  an  action  after  a 
Judgment  of  reversal  by  the  supreme  court,  the 
conclusion  of  the  trial  court,  based  on  the  same 
facts  established  on  the  first  trial,  Is  in  accord- 
ance with  the  decision  on  such  appeal,  such  con- 
clusitm  will  not  be  reviewed  on  a  second  ap- 
peal.—Smith  T.  aty  of  San  Luis  Obispo,  (Cat.) 
84  P.  830. 

60.  On  an  iq>peal  on  the  Judgment  roll  by 
plaintiff  from  a  judgment  for  defendant,  the 
supreme  court  reversed  and  directed  the  court 
below  to  enter  a  Judgment  on  the  findings  for 
plaintiff  in  accon^nce  with  the  prayer  of  the 
complaint  The  court  did  so,  and  defmidant  ex- 
emted  and  ajswaled.  Held,  that  tlie  qnestiou 
whether  the  complaint  stated  a  cause  of  ac- 
tion was  decided  on  the  former  appnl,  whether 
the  demurrer  was  in  the  record  or  not  32  P. 
876,  reversed.— Klauber  v.  San  Diego  Btreet- 
Car  Co.,  (Cal.)  84  P.  6ia 

Objectiona  not  .raised  below. 

51.  As  the  snpreme  court  will  only  oooridar 
qnestions  which  were  passed  npoa  by  the  trisl 
court,  where  the  record  does  not  ehow  that  any 
of  the  pleadings  were  demurred  to,  nor  that 
any  exertions  were  taken  to  the  rulings  at 
the  trial,  nor  that  a  motion  for  a  new  trial 
was  made,  it  presents  nothing  for  review.— 
Peres  v.  Barber,  (N.  M.)  84  P.  180. 

02.  Error  in  granti:^  nonsuits  is  an  errcM- 
in  law  which  must  be  excited  to  that  It  may 
be  considered  aa  appeal.  —  Nelmes  t.  Wilson, 
(Cal.)  34  P.  341. 

68.  Where  the  language  need  counsel  in 
argument  ia  deemed  prNudtdal,  me  attentiou 
of  the  court  should  be  diallengsd  by  a  proper 
objection,  and  a  ruling  had  tbraeon  by  the  trial 
court;  and  generally,  when  this  Is  not  done, 
there  can  be  no  review  of  the  question  on  ap- 
peal.—State  V.  Nusbanm,  (Kao.)  84  P.  407. 

Disoretlon  of  trial  court. 

64.  An  order  of  the  district  court,  refusing 

to  reinstate  an  anieal  from  a.  United  States 
commissionM's  "court,  which  was  diamlased 
for  failure  to  pay  the  docket  fees  within  the 
time  required  oy  the  rules  of  court,  will  be 
presumed  to  have  been  a  proper  exercise  of 
jndicisl  discretion,  unless  the  contrary  Is  af- 
finnativelv  and  clearly  shown. — Henderson  v. 
HigginH.  fUtah,)  34  P.  61. 

65.  The  overruling  of  a  motion  to  amend  the 
record  as  to  what  was  admitted  in  court  will 
not  be  disturbed,  there  being  Involved  only  a 
questioD  of  fact,  as  to  what  was  admitted. — 
Magna  Charta  Silver  Mining  &;  Tnnnd  Go.  T. 
Tapscott,  (Colo.  App.)  34  P.  842. 

66.  The  determination  of  whether  the  fall- 
are  of  a  party  to  procure  additional  time  to 
prepare  a  statement  on  which  to  apply  for  a 
new  trial  was  the  result  <tf  excnsable  negleet 
or  mistake  Is  witiiin  the  discretlwi  of  the  trial 
eoart,  and  its  findings  are  oondnslve.— Cole  v. 
Wilcox,  (Cal.>  84  P.  U4. 


Digitized  by 


Goog 


U26 


<t7.  WbMtt  the  Mcord  on  aweaJ  from  k 
JadKmait  based  on  cooSlctiQi!  erldenca  doei 
not  dlBcloM  any  abtue  of  jndidal  diiicretion 
in  ovecTullns  toe  motion  for  a  new  trial,  tbe 
Jodgment  will  not  be  disturbed.— Mattock  t. 
Goaghner,  (Mont)  34  P.  36. 

68.  GkuntlDff  a  new  trial  because  the  judg- 
fflent  is  not  supported  br  the  evidence  being 
within  the  discretion  of  the  trial  court,  in  the 
.abswiee  ct  an  abuse  of  that  discretion  the  or- 
•der  will  not  be  distnrbed  «  appeal.— Oole  t. 
Wilcox.  (Oal.)  34  P.  114. 

W.  Orantins  a  new  trial  because  of  the  in- 
sufficiency of  evidence  is  within  the  discretion 
of  the  trial  court,  and.  where  no  abuse  of  dis- 
cretion is  apparent,  the  order  wUl  not  be  dia- 
tarbed  on  ^ppeaL— Tonatr  t.  Bt«d,  (Utah,)  84 
P.  291. 

70.  As  a  motioD  for  a  new  trial  Is  addressed 
<to  the  diSCTetion  of  the  court,  where  the  only 
assiniment  of  error  is  the  overruling  of  sach 
motion,  the  writ  of  error  maj  properlr  be  dis- 
missed.—Bnnts  T.  Lucero,  <N*  U.)  S4  P.  50. 

JMaoretion  of  teial  ooort  —  BefaaaX  ot 
continuance. 

71  The  action  of  the  trial  coart  io  refusing 
a  motion  for  continuance  will  not  be  reversed 
unless  it  appears  that  such  court  abosed  Its 
•discretion.- Texas.  S.  F.  &  N.  I^.  Oo.  T.  Sax- 
ton.  (K.  M.)  34  P.  532. 

Presumptions. 

72.  Where  there  is  In  the  rec(»tl  no  finding 
the  court  of  the  £a.cts  alleged  as  gronud  for 
.attachment  in  an  action  on  a  debt  not  due, 
and  plsintiETs  evidence  is  not  such  as  would 
Jnstl^  a  finding  of  the  existence  of  su6b 
grounds,  the  omission  of  the  finding  is  not 
■cured  by  presumptions  from  a  judgment  entry 
in  his  favor.— Woods  v.  Tanquary,  iColo.  Am.) 
34  P.  737. 

7B.  Under  Code  Civil  Proc  I  650,  providing 
that  the  judge  in  settling  a  bill  of  exceptions 
shall  strike  out  all  sopernuoas  matter,  it  will 
be  presumed  that  all  matter -relevant  to  mlings 
•complained  of  has  been  inserted  In  the  bill. — 
Sedan  v.  Tumey,  (Cal.)  34  P.  442. 

74.  Code  Ci-Hl  Proc.  I  806,  wovldes  that  If 
the  cmmty  In  which  the  action  b  commenced  is 
not  the  proptt  coun^  for  the  trial  thereof  the 
action  may,  notwithstanding,  be  tried  therein, 
unless  defendant  demands  In  writing  that 
trial  be  had  in  the  proper  county.  Hmdt  that 
where  the  bill  of  exceptions  recites  that  a  "no- 
tios  in  due  form"  of  the  motion  by  defendant 
for  a  change  In  the  place  of  trial  was  filed, 
and  no  objection  waa  raised  to  the  absenee  of 
a  dfflnand  In  writing.  It  will  be  jnvsnmed  on 
appeal  that  the  notice  laclnded  a  prww  de- 
mand. Beatty,  C  J.,  dissenting.— Wanur  T. 
Warner.  (Cah)  34  P.  623. 

76  Where  the  record  does  *  '  purport  to 
contain  all  of  the  InBtractions  fa\ea  oj  the 
court,  or  all  that  were  given  on  any  particular 
lirancb  of  the  case,  the  charge  of  the  court  Is 
not  open  to  review  on  appeal. — Davis  v.  Mc- 
Carthy, (Kan.)  34  P.  399. 

Weight  and-  suffiolenoy  of  evidence. 

76.  Tl»e  verdict  of  a  jury,  when  snpported 
by  competent  testimony,  disposes  of  all  oispat- 
«d  Questiona  of  fact.— Stevens  v.  Clemmons, 
XKan.)  34  P.  1043. 

77.  Where  issues  of  fact  arc  heard  before 
-a  trial  judge  without  a  jury,  a  general  finding 

made  by  him  will  not  be  tiisturhed.  if  there  Is 
evidence  to  support  it.— Teedrick  t.  City  of 
Kansas  City,  (Kan.)  34  P.  9T2. 

78.  A  finding  against  the  apparent  weight 
of  evidence  will  be  set  aside  If  the  conflict  Is 
not  snbstantial.— Raker  v.  Bncher.  (Cal.)  34  P. 

70.  Where  there  is  conflicting  evidence,  the 
findings  of  the  jury  are  concluaive,  if  support- 
-•d  by  ixisitive  evidence.- Union  Pac.  Ry.  Oo.  t. 
■Geary.  (Kan.)  34  P.  887. 

SO.  UnOer  Code  Civil  Proc.  I  938,  permlt- 
-dng  an  i^peal  within  a  year  at  entry  u  Jodf- 


ment,  but  InhlbttiBr  con^domtkMi  of  m  «xp» 
tlon  to  the  dedaion,  as  being  nampportei  H 
evidence,  unless  the  appeal  i»  within  eu  Jip 
after  rendition  of  jodgment,  ttie  eridoKx  ni 
not  be  con^dered  on  an  ^^Mftl  takes  aft«r 
60  days.— Nelmes  r.  WUmhi,  (Cat.)  34  P.  M. 

61.  Where  the  erideiiee.  tboofdi  eoaSrac 
Is  qiUte  sufficient  to  support  the  nnHing*  at 
lower  court,  the  jndgment  baaed  on  sact 
Ings  will  not  be  revmed  on  aimeal. — ^New  Z» 
land  Ins.  Co.  v.  Bradbea.  (CaL)  84  P.  4« 

8S.  A  Terdict  ca  a  flndinv  <a  fact  «i3  k 
set  airide  where  it  Is  against  the  creat  twrx 
of  evidaice,  although  <me  or  two  gtateal 
ments  of  one  or  two  witncaaoa  brine  it  viElc 
the  rule  which  governs  wliMe  then  is  s  as- 
terial  confiict  of  evidenoeb — ^Fldd  v.  Sbot 
(Cal.)  34  P.  504. 

88.  The  appellate  coart  will  not  dtstarii  i 
decree  on  the  ground  of  inanfficieot?  of  the 
dence  whore  there  was  e^'idence  to  Jastifr  ±- 
McOnnaban  v.  Barber,  (Oolo.  App.)  S4  P.  ftT 
Uattera  not  apparent  on  record. 

64.  Bven  if  ^e  court  conld  by  rnlc 
a  jury  to  be  asked  for  befwe  the  day  wet  ir 
trial,  where  the  record  does  not  dMnr  ssd  i 
rule,  refusal  of  a  jury  demanded  tm  that  it* 
must  be  held  error.— Woods  v.  Tanqoary,  <Cv 
App.)  34  P.  737. 

85.  On  appeal  lur  plaintiff  from  aa  vi-' 
vacating  an  order  for  the  in^>ection  sf  fasKi 
of  account,  and  from  an  order  denying  a  =<- 
tion  to  strike  ont  defendant's  answer,  no  en 
is  shown  where  the  record  states  that  Ssl 
judgmmt  was  rendered  for  plaintiff  scta 
months  before  the  order  for  inspectioa  vn 
made,  and  before  the  motion  to  atnke  oat, 
the  purpose  of  the  ordv  and  motion  at  ts^ 
a  time  U  ift>t  disclosed.— Clarke  t.  BaM.  ffUJ 
34  P.  777. 

Harmless  error. 

86.  The  fact  that  erfdence  is  intiodaesd 
contradict  a  fact  tlleged  in  the  ^wmplt^"*  » 
immaterial,  where  the  net  is  not  denied  ia  iW 
answer,  as  there  Is  no  issne  on  the  Qaestiac- 
GiU  V.  Dunham,  (Cal.)  34  P.  6& 

87.  Where  the  record  shows  that  evidtsa 
offered  by  plaintiff  was  admitted  snbjeet  to  d^ 
fendant's  objections,  plaintiff  cannot  eoiqaaii 
of  the  subsequent  fsJlnre  of  Hm  ooort  lo  iiif 
oa  the  objections. — Meswra  t.  Pmaona  lasf 
&  Water  Co.,  (CaL)  84  P.  SOS;  Id.  SOO. 

88.  Where  a  fiudlng  on  one  of  the  issaei  b 
volved  is  determinative  of  the  case  sfaiia 
plaintiffs,  the  fsilure  of  the  court  to  find  ■ 
defendant's  plea  of  the  statute  of  limitatkei 
as  to  one  of  the  plaintiffs  Is  not  inwodiaaJ  a 
such  plaintiff.— Bradley  t.  Parker,  (OaL)  31  P. 
234. 

V.  EFFECT  OF  APPKAH 

tn  genersL 

89.  Though  under  Code  CivQ  Proc  I  429. 
the  service  of  the  notice  of  appeal,  mai  ib  L- 
tng  with  the  bond  prescribed,  stays  the  tiH. 
court's  proceedings  upon  the  Judgment  as  c^ 
der  appealed  from,  the  court  thereafter  retsiu 
jurisdiction  to  settle  and  citify  the  stareDce: 
on  appeal.— William  Mercantile  Ool  t.  Fb»0. 
(Mont.)  34  P.  189. 

Btay  of  proceedings. 

M.  Ck>de,  S  555,  provides  that  *^n  an  actioo 
arising  on  contract  for  the  payment  of  tnc^ 
only,"  notwithstanding  the  execution  of  an  bi 
dertaking  to  stay  proceedings,  if  defradu*.  u 
error  give  secnrfty  to  make  restitution  in  a>i 
the  judgment  ia  rev«ed,  he  may,  <hi  leave  <*■ 
tained  from  the  court  below,  en  force  the  jodr- 
ment.  Bdd,  that  a  judgment  on  an  impli-^  si 
well  88  on  an  express  contract  for  tlie  payiaeit 
of  money  may  be  thus  enforced. — St.  Li>o:<  ft 
S.  F.  Ry.  Co.  V.  Kirkpatrick,  (Kan.)  34  P.  *H 

01.  The  statute  of  New  Mexicso  pTTKt:->< 
that  a  writ  of  error  must  be  soed  oat  within  V. 
months  from  date  of  judgment,  and  bond  rim 
within  90  days  to  secure  supersedeas,  ths  boad 


Digitized  by 


Google 


anas:. 


.0  be  approved  bj  tbe  dcrk  of  the  Bopreme 
joart.  Bond  was  ffled  In  the  court  below  withr 
n'  the  proper  time,  and  was  aravoved  by  the 
odge  of  that  court,  bat  waa  not  ludoraed  "Ap- 
woved"  br  tiie  dark  of  the  supreme  court  nntu 
>3  di^  after  the  rendition  af  Judgment.  Bdi 
:hat,  althoDgh  the  correct  practice  reQulree  that 
he  bond  be  filed  and  approved  br  the  clerk, 
ind  that  writ  of  nipeTsedean  be  issued  br 
he  derk  of  avpTeme  coact  within  90  days, 
here  was  a  aabstantial  complittnce  with  the 
itatute.— Atchison,  T.  &  S.  F.  B.  Co.  t.  Mar- 
in, (N.  M.)  34  F.  S36;  Hartfal  T.  Atdtlaoo. 
k  S.  P.  R.  Co„  Id. 

93.  Under  Code  OWl  Proc.  §  946,  declaring 
he  effect  of  perfecting  an  appeal  and  giTin?  an 
nidertaking  to  ttaj  execution  of  the  jndguient 
to  be  not  only  **to  atay  all  farther  proceedings 
D  the  court'  below  on  the  judgment  or  order  ap- 
>ealed  froBi,"  but  to  also  "release  from  levy 
iroperty  levied  upon  under  execution  issued  np- 
>n  euch  judgment,"  it  is  the  duty  of  the  shenff 
:o  release  all  property  levied  on  immediately  on 
lotice  of  the  i>erfeetion  of  the  appeal  and  the 
Slin?  of  the  stay  bond,  without  regard  to  the 
mfficiency  of  the  sureties.— Sam  Yuen  T.  Mo- 
^nn,  (Gal.)  84  P.  80. 

98.  Under  Code  Civil  Proc.  i  945,  providing 
:hat,  when  the  judgment  appealed  from  di- 
rects the  sale  of  land,  execution  cannot  be 
itayed  without  a  bond  on  the  part  of  appellant 
igMQ«t  waste.  Boperaedeas  cannot  b«  granted 
>a  the  mere  bond  for  costs  on  appeal,  nor  on 
in  amltcation  filed  after  the  land  bas  beea 
Lctnaify  Bold  under  the  Judgment.— Hoppe  v. 
Soppe.  (CaL)  84  P.  222. 

VL  DECISIOK. 

Ivarding  damages  for  Texattoua  ap- 
peal. 

94.  When  It  appears  by  the  oncontradicted 
iffidavlt  of  respondent,  on  an  ai>peal  from  a 
money  Judgment,  that  the  appeal  was  taken 
merely  for  delay,  and  that  there  waa  no  pre- 
pense of  any  defense,  the  court,  on  dismissing 
:he  appeal  for  failure  to  file  a  transcript,  will 
iward  respondent  damages  for  appalant's 
tbnse  of  the  right  of  anpeal.— Dvnean  t.  Orady, 
;Cal.)  S4  P.  m. 

DlsmiaBal. 

95.  FollowiDC  a  stipulation  filed  in  the  sn- 
preme  court  that  an  appeal  might  be  dis- 
missed withoat  predodice  to  a  new  appeal,  were 
written  ib»  wuds,  "So  ordered,  with  the 
aamea  of  four  of  tlie  Jasttces  subocribed  there- 
to, and  the  clerk  altered  in  the  minutes,  "Ap- 
[>eal  dismissed  without  prejudice,"  followed  by 
the  names  of  such  justices.  Held,  that  such 
iippeal  was  ther^y  dismissed,  and  a  second 
appeal  taken  on  the  next  day  should  not  be 
iismissed  on  the  ground  that  a  prior  appeal 
teas  then  pending,  thou^  the  supreme  oonrt, 
■tter  the  second  appeal  was  taken*  inadvertent- 
ly  entered  an  ordw  dismissing  the  first  ara^l 
nisniutely.— Anthony  v.  Orand,  (CaL)  34  P. 
J25. 

For  what  errors  judgment  revaraed— 
Clerioal  errOT. 

96.  In  an  action  by  a  wife  for  permanent 
maintenance,  an  order  tiiat  defendant  pay 
plaintiff  S50  per  month  alimony  and  $30  "to her 
attorney,  vrliile  erroneous  in  directing  such 
payment  to  her  attorney,  is  no  ground  for  re- 
versal where  it  appears  that  the  notice  to  show 
cause  why  the  order  should  not  be  made  was 
"to  pay  the  clerk  a  certain  sum  of  mouey^  to 
be  applied  by  plaintiff  as  counsel  fees,"  smce 
the  direction  to  pay  the  attorney  is  a  clerical 
error,  and  may  be  modified. — Storke  t.  Storke, 
(Cal.)  34  P.  339. 

Rendering   such  judgment   as  lower 
court  should  have  rendered. 

97.  Where  a  case  made  contaius  all  the 
pleadings,  the  general  verdict,  the  special  find- 


ings, the  motions  for  Judgment,  a  moHon  ftr  a 
new  trial,  and  a  sufficient  statement  of  the 
rulings  of  die  court,  the  supreme  court  may  di- 
rect what  Jodgment  the  ilmxiet  oonrt  sboold 
have  rendered  In  the  nremlses.— Bonr  t.  Kait 
sas  aty,  Ft  S.  ft  M.  K  Co.,  (Kan.)  84  P.  SOB. 

ExoesslTe  judgment — Afflrmanee  cm  le- 
mltting  ezoesB. 

9&.  A  Judgment  will  not  be  zsrversed  rear 
son  of  an  allowance  by  tiM  Terdiet  of  excess* 
ive  Interest,  where,  at  the  offtf  of  the  suc- 
cessful party,  the  excess  was  remitted.— Dusan 
V.  Meserre,  (Or.)  84  P.  54& 

When  new  trial  had. 

99.  Where  appeal  is  taken  from  the  entire 
judgmfldt,  a  general  reversal  and  remand  re- 
fiuire  a  new  trial  of  all  the  issnes,  as  U  tke 
case  had  never  been  tried.— Mattock  t.  Gou^ 
ner,  (Mont)  S4  P.  86. 

Uandate  and  prooeedinga  below. 

100.  In  a  suit  to  foreclose  a  mortgage,  wtabn 

the  decree  for  plaintifF  has  been  affirmed  on  ap- 
peal, the  lower  court  cannot  reopen  It,  and  al- 
low defendants  to  show  a  partial  release  of  the 
mortgage,  since,  on  equity  appeals,  the  supreme 
court  tries  the  cause  de  novo,  and  Its  Judgment 
is  final,  and  can  oi^  be  reopened  by  iUeUL— 
State  v.  Superior  Court  of  ^Spokane  Countar, 
(Wash.)  34  P.  930. 

101.  When,  on  petition  to  sell  land  ot  de- 
ceased for  the  payment  of  debts,  nodce  is  given 
to  persons  interested  as  provided  by  Code  Civil 
Proc  S  1539,  and  thereafter  an  order  refosing 
such  sale  is  reversed  on  appeal,  and  the  pro- 
ceeding remanded  for  a  new  trial,  the  notice  re- 
quired by  said  section  need  not  be  again  given; 
but  the  court,  in  the  exercise  of  a  sound  discre- 
tion, may  dispose  of  the  petition  on  such  notice 
as  mar  be  provided  by  its  general  rules,  or  as  it 
may  deem  reasonable,  provided  the  parties  in- 
terested are  not  deprived  of  a  hearing.— In  xe 
Couts'  Eatate,  (Cal.)  34  P.  866. 

102.  Where  the  supreme  court  reverses  a 
judgment  canceling  a  deed  delivered  by  mis- 
take to  one  in  possession  of  land  under  a  con- 
tract of  purchase,  and  refuses  to  foreclose  the 
vendor's  lieu,  or  cancel  such  deed,  in  case  the 
vendee  fails  to  pav  within  a  reasonable  time, 
because  the  evidence  falls  to  show  the  time 
when  certain  of  the  purchase  monegr  still  un- 
paid will  become  doe,  the  trial  ooort  has  power 
to  retain  the  case  and  hear  evidence  to  deter- 
mine the  vendor's  claim  for  a  Hen,  and  such 
lien  should  be  determined  before  mtrj  of  judg- 
mcnL  Htilps,  J.,  disiicnting,— Spinning  v.  Drake, 
(Wash.)  34  P.  -ilZ 

103.  A  complaint  In  an  action  by  five  lien 
claimants  to  foreclose  their  liens  set  out  the 
claim  of  each  as  a  separate  cause  of  action, 
and  asked  for  iutereet.  There  was  a  Judgment 
in  favor  of  all  the  plaintiffs,  allowing  hitwest 
On  an^l  the  question  of  interest  was  not 
raised.  The  judgment  of  the  supreme  court 
was  that  the  judgment  be  set  aside,  and  the 
cause  remanded,  with  directions  to  entw  a 
new  judgment  In  favor  of  two  of  the  plaintifib 
for  the  '  amounts  claimed,"  with  certain  allow- 
ances  for  filing  liens,  and  for  costs  and  att<«- 
neys'  fees,  ana  that,  as  against  the  other  plain- 
tiffs, the  complaint  be  dismissed.  Hdd,  that  the 
judgment  of  the  supreme  court  authorized  in- 
terest.—FaltiiaTm  Land  Cio.  v.  Joordan,  (Wash.) 
84  P.  142. 

104.  The  supreme  court,  fai  Its  opinion  re- 
versing a  case  for  lack  of  a  certain  and  annm- 
biguons  finding  on  a  material  question  of  fact, 
added  that,  if  the  finding  could  be  construed 
as  in  favor  of  respondent,  it  was  enough  to  say 
that  in  the  court's  opinion  It  was  not  supported 
by  the  evidence.  Beld,  that  said  remark  was 
clearly  obiter,  and  did  not  preclude  the  trial 
court  from  finding  for  respondent  on  substan- 
tially the  same  evidence,  ntrongthening  its  con- 
cluakm  t>y  ether  new  findings,  based  on  tile 
evidence,  and  probative  of  the  main  flnttaUi— 
Luco  V.  De  Toro,  (Cal.)  34  P.  616.  ^ 
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VIL  JXTBISDIcnON  OF  APFBLLATS  COUBT 

A7TER  KBMAimiNa  CASE. 

KodiMng  judgment. 

106.  The  Bupreme  ooort,  haTing  inftdTtMrtentlr 
mtered  too  lajge  a  jademeat  agmtnst  tbe  lue- 
ties  on  the  aupersedeaa  bond,  has  JariBdlctJon  to 
recall  its  remittitor,  and  correct  the  jodBinent. 
Bell  T.  Waadby,  (Wash.)  84  P.  917,  followed. 
—Sears  t.  Seattle  CoDMdldated  St  Rj.  OOt 
(WaBh.)34  P.  91& 

106.  When  the  snpreme  eonrt  has  ent««d 
Jndgment  and  allowed  plaintiff  bis  costs  in  both 
eonrts  against  all  the  defendants  as  prima  fade 
parties  to  the  record,  the  lapreme  court  will  va- 
cate the  judgment  as  to  persona  who.  thoQgh 
entitled  defendants,  hare  never  been  served 
with  process  or  appeared,  and  will  recall  its 
remlttltnr,  and  correct  its  jndzment  accordingly. 
-BeU  T.  Waadby,  (Wash.)  U  P.  917. 

YUL  LIABILITY  ON  APFBAL  BOND& 

In  gMierftl. 

107.  Judgment  cannot  be  entered  against  the 
sureties  on  a  snpersedeas  bond  for  a  larger  sum 
fliaD  the  penalty  named  tbereln,  tbongh  such 
penalty  was  smaller  than  the  statute  required 
to  effect  the  aopersedeas.— Seora  t.  Seattle  C<m- 
MlldAted  St  Itr.  Co.,  (Wash.)  M  P.  918. 
Notloe  to  snreties  befbre  entering  Judg- 
ment on  bond. 

lOe.  The  snpreme  court  will  not  set  aside  a 
Judgment  entered  on  a  supersedeas  bond  mere- 
ly because  the  sureties,  as  such,  were  not  prop- 
erly notified  of  the  motion  for  judgment  there- 
on, no  ground  for  substantial  relief  being  shown. 
—Sears  t.  Seattle  Consdidated  St  By.  Go.. 
(Wash.)  84  P.  91& 

APFEABANGB. 

Oeneral  appearance. 

1.  Where  defendant  appears,  and  asks  ro- 
ll^ which  can  be  granted  only  on  tbe  hypothe- 
sis that  the  conrt  nas  jurisdiction,  the  appear* 
ance  is  general,  and  he  anbmits  to  the  juris- 
diction, but  it  is  otherwise  if  the  granting  of 
the  relief  wonld  be  consistent  with  a  want  of 
jurisdiction;  and  therefore  an  appearance  by 
defendants  in  attachment,  who  have  not  been 
served  with  process,  to  move  to  dlsdiarge  the 
attachment  for  want  of  Jniisdlction,  on  the 
ground  that  the  action  was  brought  In  the 
wrong  county,  is  not  a  waiver  of  process.— Bel- 
knap V.  Charlton,  (Or.)  34  P.  768. 

3.  Code,  {  530,  declaring  that  a  defendant 
appears  In  an  action  when  he  answers,  demurs, 
or  gives  plaintiff  written  notice  of  his  appear- 
ance, ana  until  he  does  so  appear  he  shall  not 
be  entitled  to  be  heard,  or  to  be  served  with 
notice  of  subsequent  proceedings,  etc.,  is  only 
to  define  what  shall  constitute  an  appearance 
to  entitle  defendant  to  be  heard,  etc.,  and  does 
not  define  what  shall  constitute  a  voluntary 
appearance  under  section  62,  making  a  volun- 
tary appearance  equivalent  to  service,  and  a 
waiver  of  defects  in  process.— Bdknap  v.  Charl- 
ton, (Or.)  34  P.  758. 
EfiTeot  as  waiver  of  objeotions. 

8.  A  suit  dismissed  because  the  complaint 
was  not  filed  in  tbe  10  days  allowed  bv  law 
was  reinstated  on  plaintifTs  motion,  ffrfo.  that 
defendant  waived  irregularities  by  appearing 
generally  and  answering,  instead  of  appearing 
^c^_^,— Cole  V.  Thomburg,  (Colo.  Aj^.)  84 

Application. 
Of  payment,  aee  "Payment,"  2,  8. 

Appraisement. 

By  adminiatrator.  see  "Bxecnton  and  Admin- 
Irtraton," 


Appropriattolu 

Sae  «*8tBtM  and  Stat*  Offiean,"  & 

Approval. 

Of  atatotea,  see  '*Statatei,'*  1. 

ABBZIBATI02r  AaX>  AWABD. 

Batlfloatlon  of  award, 

1.  A  snbmisslon  of  mntnal  bobit  cUbi 
to  artiitratioB  imcdiec  a  pmmlas  ta  pay  » 
award,  and  the  effect  of  soefa  payoMBt  u  i 
ratificatioo  cannot  be  avoided  on  the  insK 
that  It  was  made  in  puranaace,  not  of  tbii^ 
mission,  but  of  a  contempcHmiieoiis  oral  sp> 
ment— mison  v.  Wilacn.  (Colo.  Snp.)  SftP.H 

Setting  aside  award. 

S.  A  petition  by  the  racceesfnl  party  n  c 
award,  made  in  view  of  tbe  other  puri 
threats  against  one  of  the  arbitrmtors.  tad  : 
fear  of  trouble,  reqnestlns  a  judge  to  order  ib- 
parties  to  presait  their  claims  for  adjndiesaa. 
fa  no  ground  for  settliiK  aaide  the  awaid.-V..- 
son  T.  WUbod.  (Colo.  Sup.)  34  F.  175. 

8.  Undtt  Sees.  Laws  18S1.  p.  00;  I 
vidiug  that  a  matter  arbitrated  ander  asid  ■' 
shall  be  held  adjudicated,  and  not  open  to  it- 
view,  it  is  error  to  set  aaido  mn  award.  lu » 
mistaken  conclusion  of  fact  by  the  arliun:^* 
under  a  submission  of  tb*  mntnal.  obtows*. 
claims  of  two  brothers,   eztending  otb 
years,  to  be  adjudged  "in  a  peaceful  and  gi^ 
manner,  as  becomes  and  is  Just  betweoi 
and  man,  brother  and  brother,  and.  abon  iL 
to  avoid  strife,  technicality,  and  UtintioG.*- 
Wilson  V.  Wilson,  (Colo.  Snp.)  84  P. 

Argwuoiit  of  OonnfleL 

Bee  "Grimlnai  I«w,"  2»^:  rTHal,'*  S,  t 
ABBON. 

Information. 

An  Informadon  for  arsoa  of  a  dnG:: 
house  which  specifically  describes  ft  by  Its  stRS 
number,  and  alleges  that  it  was  occupied  br 
fendant,  suflidently  identifies  the  fvoperty,  v  1- 
out  giving  the  owner's  name;  and  Ihe  tair 
ment  of  such  name  In  the  Information  does  i.' 
ueeesritate  Its  proof  on  the  trial,  since  it  is 
ly  an  addition  to  a  description  which  is  fall  i-" 
complete  without  it— Peopla  v.  Handler^  ^ 

ASSAT7I/r  AND  BATTKBY. 

ClTll  action — Instmotions. 

■   1.  In  an  action  for  assault  by  one  who  ni 
trespassing  when  assaulted,  plaintiff  ttsCttt 
that  defendant  said  to  him,  ''Yon  get  o&t 
here,  <x  I  will  pound  your  head  with  t  ht=- 
mer.^'    The  jury  ma  instructed  that,  *'b^ 
defendant  would  have  be«i  authorised  to  ve 
force  to  remove  plaintiff,  •   •    •   be  fhods. 
have  requested  plaintiff  to  depart."  SHi. 
the  instruction  was  misleading,  aa  It  gate  "ii 
inry  to  understand  tiiat  the  lansaace  vai4 
defendant  did  not  constitute  a  **reqoe^'' 
Uave.— Townsend  v.  Brlggs,  (Cal.)  34  P.  '.1 : 

3.  Defendant  removed  pl^ntiff  frnm  ts 
shop  aa  a  trespasser  for  injonously  handliocst 
machines,  and,  in  an  action  for  th»  aasaolt  ^ 
jury  was  instructed  that  "if  •  •  •  j^tt 
at  the  time  of  the  injury  complained  ot  *>■ 
not  trying  to  injure  defendant  or  his  pn|>K?< 
then  any  force  used  against  plaintiff  *  *  * 
was  wrongful."  Sdd  emo',  aa  it  was  iaat- 
terial  that  plaintiff  was  not  handMng  the  ■** 
chines  at  ttie  m<Hnent  the  force  was  Hsd.- 
TOwiuend  v.  Biign,  (OaL)  84  P.  11& 
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nielpal  Oorporanons,"  S7-CL 

Ainrignment. 

lee  "ABrfsnawnt  for  Benefit  of  CMUten.** 
>f  errors.  Me  "AppMl,"  23,  24. 
H  land  owtnwt.  aee  <^eiidor  end  Pnrdiu- 
er,"  4. 

>f  note.  Me  ^fNesodable  Inrtnimenti,*'  lOi 

ASSZOITMENT  FOB  BJANJflFlT 
OF  ORB0ITOBS. 

lee,  mlmo^  **IamilTtnej.** 

nraud  In  making  preferences. 

I.  An  awignment  by  an  InwdTOit  nmchant, 
vho  luui  been  doing  budness  BOldr  on  cairital 
wrrowed  from  hi&  relatiTes,  who  kne«r  of  his 
twolvency,  in  which  such  relatlTei  are  pre- 
ferred, ia  fraudulttit  In  fact  as  to  bis  other 
ireditora,  who  were  ignorant  of  the  drcam- 
itances.  Webb  v.  Armistead,  26  F.  70.  fol- 
owed.— Smith  t.  Sipperly,  (Utah.)  84  P.  fi4. 

BfTeot  of  fraudnlent  preference. 

S.  An  assignment  for  the  benefit  of  credlt- 
>re  which  tmntains  a  prefnence  which  la  frand- 
ilent  in  fact,  is  void  In  toto.  Orawford  t.  Neol. 
L2  S.  Ct.  759,  144  V.  S.  DOS.  followed.— Smith 
r.  Sipperijr,  (Utah,)  34  P.  M. 

AMOdatLons. 

See  "Oovporatlau.'* 

ASSUMPSIT. 

Oontrmct  Uleggd*  action  for  mtmej  had  and  re- 
ceived. Bee^Oontracte,"  17. 

When  Ilea. 

1.  Where  Hie  aheiUt  coUeeta  llqnor  Ucense 
feee.  for  which  he  ia  not  entitled  to  compensa- 
tion, axkd  turns  a  portion  thereof  over  to  the 
board  of  education,  to  whom  th^  belong  un- 
der the  statute,  he  acts  as  the  agent  of  each 
board  In  the  ccrilection  therecrf,  and  la  Uable  In 
assumiwit  to  such  board  for  any  money  retained 
by  bim  as  his  conrmisedon. — Board  of  Bducatioo 
of  Socorro  t.  Robinson.  (N.  M.)  34  P.  295. 

S.  The  fact  that  by  mistalte  the  licensee 
are  issued  by  the  probate  clerk,  who  has  no 
authority  to  do  so,  does  not  affect  the  liability 
of  the  sheriff,— Board  of  Bdacatton  of  Socorro 
T.  Robinson,  (N.  M.)  84  P.  295. 

8.  In  an  action  for  services  rendered  oj 
plaintiff  in  surveying  land  for  defendant.  It  ap- 
peared that  it  was  agreed  between  the  parties 
that  plaintiff  should,  in  payment  therefor,  take 
a  portion  of  the  land  when  It  was  surveyed. 
It  also  appeared  that  the  land  was  community 
propjrty,  of  which  plaintiff  was  ignorant,  and 
that  defendant's  wife  refused  to  execute  a 
deed  to  plaintiff.  BHd,  that  plaintiff  could  re- 
cover the  money  value  of  his  services,  as  spe- 
cific performance  of  his  contract  with  defend- 
ant was  not  enforceable,  because  defendant's 
wife  was  not  bound  tba«by.— Graves  v.  Smith, 
(WbA.)  84  P.  213. 
Eridence. 

4.  In  an  action  for  serrlces  rendered,  In 
order  that  a  witness  may  testify  as  to  the  value 
of  such  services,  their  rendition  need  not  be 
conclusively  shown,  but  it  is  sufficieDt  if  there 
is  evidence  tendins  to  establish  the  claim. — 
St.  Louis  &  S.  F.  R.  Co.  V.  Kirkpatrlck,  (Kan.) 
34  P.  400. 

Inatruotiona. 

5.  In  an  action  for  services  rendered  as  a 
surveyor,  it  was  alleeed  as  a  defense  that  the 
survey  made  by  plaintiff  was  not  correct. 
Plaintiff  testified  that  defendant  gave  hbn  the 


ne  naa  a  ngnt  m  ray  «i  oeienamni  s  xmramw 
tatlona  aa  to  the  atartinf  point  but.  If  tiur  did 
not  bettere  it,  then  Huj  mnst  determine  wheth- 
er the  snrvcff  was  correctly  made.— Graves  t. 
Smith.  (Wash.)  84  P.  218. 

AflnunptioxL  of  Bloln. 

Bee  **Haster  and  Semnt,"  TOSO. 

ATTACHMBNT. 

See,     also,     "Execution;**  "Gamldiment;" 
"Writs." 

Effect  of  appdnting  receiva%  see  "Beedven,"  3. 
Malldoos,  see  "MaUdona  Prosecntlon,"  1. 
Propertar  mbject  to,  see  "CSuittal  Mortgage^"  7. 

Pre-emptioner'a  Intereat  in  pnbllo  landa. 

1.  Under  Bev.  St  U.  S.  I  2263,  relating  te 
we-emption  of  public  lands,  and  providing  that 
'*all  assignments  and  transfers  of  the  right  here- 
by secured,  prior  to  the  issuing  of  the  patent, 
shall  be  null  and  void,"  the  interest  of  a  pre- 
emptionw,  before  fin^  entry.  Is  not  subject  to 
attachment,  thoue^  Gen.  St  1883.  |  2673,  pro- 
vides that  the  owner  of  every  claim  or  improve- 
ment on  land  has  a  transferable  Intereat  there- 
in, which  may  be  fold  on  ezecatkm  w  ethw- 
wise.— McHnien  v.  iMnard,  ((Me.  Sep.)  84  P. 
6&L 

Levy  and  Hen. 

8.  Code  avil  Proa  I  181.  which  provides 
fbr  the  attachment  of  the  propoty  of  defendant 
"as  seeerity  for  the  satisfaction  of  any  Judg- 
ment that  may  be  recovered  in  the  action,  un- 
less defendant  give  good  and  sufficient  security 
to  secore  the  payment  of  said  jndgment"  does 
not  require  the  writ  of  attachment  to  be  served 
on  defendant  and  an  oroortunlty  to  be  {^ven 
him  to  give  a  bond  or  make  a  deposit  of  money, 
prior  to  the  levy  on  his  im^twty.— Hoffman  v. 
Imes,  (Mont)  34  P.  728. 

8.  An  of&wr  attempted  to  levy  an  atUch- 
ment  on  a  number  of  acres  of  standing  com, 
which  had  ceased  to  grow,  but  was  not  suffi- 
ciently dry  to  crib,  and  caused  the  same  to  be 
appraised.  He  notified,  the  attachment  -  debtor 
of  the  levy,  but  neither  authorized  the  debtor 
to  hold  possession  of  the  corn  for  him,  nor 
placed  it  in  charge  of  any  one  else.  He  did 
not  post  any  notice  that  he  claimed  possession 
under  the  attempted  levy,  and  no  contrd  or  do- 
minion over  the  property  was  ezerdsed  by  the 
officer  until  about  two  months  later,  when  he 
returned,  and  posted  notice  of  a  proposed  sale 
of  the  com.  add,  that  the  attempted  levy  was 
void  as  against  a  mortgagee  who  nied  his  mort- 

ELge  for  record  four  days  after  the  attempted 
vy.— Throop  v.  Maiden,  (Kan.)  34  P.  801. 
4.  As  the  interest  of  a  pre-empdtmer.  be- 
fore final  entry,  is  not  subject  to  attachmott 
an  attachment  levied  on  snch  Interest  does  not 
create  a  lien  thoeon  by  the  subsequent  final 
entry.— McMlllen  v.  Leonard,  (Odo.  Sup.)  84 
P.  681. 

6.  Property  was  attached  at  the  Instance 
of  several  creditors,  two  of  whom  were  con- 
tending for  priority.  Under  an  order  of  the 
court  the  attached  property  was  sold,  and  tlie 

Eroceeds  brought  into  court,  and  placed  ha  the 
anda  of  the  clerk  to  await  Ito  further  order. 
After  the  levies  were  made,  one  of  the  con- 
testing creditors,  whose  levy  was  first  in  point 
of  time,  voluntarily  dismissed  his  action,  and 
began  another.  In  which  he  sought  to  garnish 
the  funds  in  the  hands  of  the  clerk.  Prior  to 
this  time,  and  to  the  dismissal  of  the  former 
action,  the  debtor  assigned  all  his  right  and 
Interast  in  the  funds  in  the  hands  of  the  derh 
to  the  other  contesting  creditor.  Htld  that,  as 
the  aasignmait  was  made  in  good  faith,  it  be- 
came effective  as  against  the  fint  attadiing 
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onditw  on  the  dimnbaal  «f  his  actira,  aad 
gare  to  th«  secood  attacUnr  creditor  the  eu- 
poior  light  to  the  funds  in  the  lianda  of  the 
oleik.— Tootle  T.  Miner,  (Kan.)  84  P.  401. 
BoBd  for  release  of  property. 

9.  In  an  action  on  a  bond  giTen  to  secore 
release  of  attached  property,  conditioned  for 
liability  in  case  judgment  was  rendered  against 
defendant  in  attachment,  a  finding  that  a  judg- 
ment was  not  rendered  hi  not  wamnted  where, 
in  tile  record  of  the  attachment  suit  snbseqaent 
to  a  judgment  of  nonsuit,  appears  a  Jadgraent 
for  plaintiff  therein,  as  to  the  legality  of  which 
there  is  no  evidence,  there  being  a  presumption 
in  its  favor.— Moore  v.  Mott,  (^1.)  §4  P.  345. 

7.  The  lien  of  an  attachment  is  not  de- 
stroyed by  the  delivery  of  the  property  to  the 
owner  on  his  furnishing  a  delivery  bond,  and 
if  the  officer,  after  snrrendpring  it,  seizes  it  un< 
der  other  attachments,  it  is  subject  to  disposi- 
tion nnder  the  Hen  of  the  first  attachment,  and 
th»  anretiea  on  the  ddivery  bond  are  relieved 
from  liability  thereoa  by  such  resumption  of 
poBsesdon  by  the  officer.— Scihn^a-  t.  WalUug- 
fordTtColo.  App.)  34  P.  1109. 
Ja4gmeDt  uid  findings. 

6.  As  Code  1887,  e.  6,  authorizing  am  ac- 
tion aided  by  atta^ment  on  a  debt  not  dne  In 
«ortain  eases,  permits  defendant  to  traverse  the 
affidavit,  and  provides  that,  if  plaintiff  fails  to 
substantiate  the  cause  alleged,  the  attachment 
shall  be  dissidved,  satd  the  action  dismissed,  a 
^dement  for  plaintiff  on  a  trial  by  the  court, 
where  the  affidavit  has  been  traversed,  cannot 
be  sustained  unless  there  ia  a  6nding  on  the 
facts  alleged  as  ground  for  the  attauiment. — 
Woods  v.  Tanquary,  (Colo.  App.)  34  P.  737. 
OlAim  of  prefierred  lien  by  ]ab<»«ni<— 
DlBmissal  by  plaintiff. 

9.  An  attaining  creditor  may  dismiss  his 
action  and  release  the  attachment  before  sale 
without  being  liable  to  laborers  who  have  served 
labor  claim  notices  therein,  under  1  Hill's  Code, 
t  8124,  allowing  laborers,  in  all  cases  of  attach- 
ment, execntion,  and  similar  writs,  havii^ 
claims  against  defendant,  to  give  notice  thereof 
at  any  time  before  actual  sale  of  the  property, 
■declaring  them  preferred  claims,  and  jprovii31ng 
that  the  officer  shall  pay  them  out  of  the  pro- 
ceeds of  the  sale,  and  providing,  further,  in 
■case  the  claims  are  disputed,  for  actions,  in 
which  case  the  officer  is  required  to  retain  suffi- 
cient of  the  proceeds  to  await  their  determina- 
tion.—Wells  V.  Columbia  Nat.  Bank,  (Wash.) 
«4  P.  160. 

Intervention. 

la  Code  1881,  c.  33,  dlreots  tiiat,  when 
IH^perty  attached  on  a  writ  Issued  In  another 

county  is  claimed  by  a  third  person,  he  ^all 
file  his  affidavit  and  bond  with  the  sheriff,  who 
shall  return  them  to  the  clerk  of  the  county 
where  the  property  was  seized,  and  said  dMrh 
shall  docket  the  daim  as  a  cause  for  trial. 
Belli,  that  the  sheriff's  failure  to  return  the  af- 
fidavit could  not  deprive  tlie  proper  court  of 
jurisdiction,  nor  the  attnching  creditors  of  their 
right  to  an  adjudication.  —  State  t.  Superi<» 
Court  of  Mason  County.  (Wash.)  34  P.  ISl. 

ATTOBNET  AlVD  OIiIENT. 

Argument  of  eonnsel,  see  "Criminal  Law,"  22- 

24:  "Trial,"  8,  9. 
Attorney's  fees,  liability  of  state,  see  "States 

and  State  Officers,"  S,  4. 

 on  foreclosure,  see  "Mortsrsges."  8. 

—  provision  in  note,  see  "Negotiable  Biitm- 

ments,"  1. 

Authority  of  attorney. 

1.  An  attorney,  employed  by  a  railroad 
company  to  represent  it  on  the  trial  of  a  partic- 
ular cause  for  the  condemnation  of  a  right  of 
way,  has  no  authority  to  enter  into  any  contract 
•wim  a  third  pwsoo,  not  a  party  to  the  acthm. 


as  to  the  terms  und«  whk*  he  wtQ  surrodB 
his  interest  in  the  land  to  Oie  railroad  ecupur 
for  iU  right  of  war.— Haynae        Xhom,  A 
&  a.  H.  bTCo.,  (Wash.)  34  F.  922. 
Liablli^  for  negligenoe. 

3.  In  an  actUm  by  an  attcmiCT  t»  nmc 
for  professional  services,  defendant  tMz^ 
damages  for  incompetency  mnd  ucADgeau.  sk 
there  was  evidence  that  he  emnkijed  pkisti! 
to  pKoeecnte  certain  actioBa  t&  indgmeat  fx  i 
fixed  sum  in  each  case,  and  that  plaiattS  vs 
dischai^ed  beftffe  judgment  tor  mgtigfaw  d: 
iucompetency,  in  failing  to  file  lis  jwndw  s 
two  foreclosQie  suits.    BM,  that  endsaar  6ic 

Slsintiff  cmlafned  to  defendant  the  effect 
ling  and  faflnre  to  file  such  notices,  and  b» 
probable  expense,  and  that  defendant  sai:  y 
did  not  want  to  spend  the  moaer  ftr  fiiar 
them,  was  admissible.- Hinckley  t.  Kmg. 

34  P.  iia 

8.  In  such  case  it  fs  not  error  to  en1i}4erT' 
Idence  that  part  «f  the  OTop^ty  co^eied  t? 
of  the  mort^i^es  irtsintiff  waa  emidored  to  An- 
close  was  conveyed  by  the  mortsaugBr  Mm. 
but  the  deeds  were  not  recorded  n&tii  after, 
foreclosure  suit  was  commenced,  when  it  i;- 
pears  that  the  remaininfc  property  arid  fir 
enon^  to  satisfy  defoidantfa  jadMuieuU— 
ley  V.  Krng.  fCal.)  34  P.  11& 

4.  A  client  cannot  recOTer  of  hie  attorstr 
damages  on  accouot  of  negliKeooew  ia  the  sb- 
senee  of  ady  injury  to  the  client  eaased  to 
such  negligence.— HincUer      Erng;  (GsLi  h 

Hifloonduct. 

5.  It  is  not  nnprofearional  conduct  for  ■: 
attorney  to  sue  a  just  claim  against  a  noanirf- 
dent,  and  aervB  summons  1^  pnbHratioo.  ^rbR 
employed  to  do  so,  with  the  hope  that  posfilj 
the  defendant  therein  will  pay  the  judgmn' 
obtained,  on  its  bdng  sent  to  the  place  wfacr- 
he  resides,  theo^  sndi  attMney  Iomwv  mA 
action  cannot  be  maintained,  for  wmnt  of  l«r> 
dictlon.-Hinckley  v.  Krug,  (CaL)  34  P.  !!& 

Com|)enaatian  of  attorney. 

6.  Where  an  attorney  adviaed  hia  cBmI 
in  an  action  aviinst  a  nooreaid«t.  that  saris 
by  pubUcatim  was  good,  and  a  valid  Jadif  r' 
could  be  obtained,  such  attoraey  caaMt  leesnr 
for  services  rendered  therein.  —  ***"i*VT  f. 
Krug.  (Cal.)  34  P.  US. 

7.  In  an  acti<»i  by  an  attorney  to  reonv 
for  professional  services,  wbtfe  part  of  A( 
■arvices  for  which  plaintUf  eeeka  to  reecmr  cot- 
■isted  In  easmining  the  title  to  a  lot.  it  is  «■ 
ror  to  exdude  evidence  that,  throu^  the  ai- 
vlce  of  plsintiff  that  the  tide  waa  e^ear.  de- 
fendant purchased  the  lot,  and  waa  aftarwaiii 
nompdled  to  redeem  it  fkom  a  prior  tax  flesL— 
Uinchler     Krug,  (GaL)  84  P.  U& 

AutrefoiB  Acquit  and  Oon'vict. 

Bee  "Orimlnai  Law,"  d-11. 

Award. 

Sea  **ArUtration  aad  Award.** 
BAIXi. 

In  criminal  oases — Bond  on  npimal 

1.  The  supreme  court  tiaa  no  authority  to 
reduce  as  excessive  the  amount  of  the  appcsl 
tmnd  fixed  by  the  trial  court  in  a  proaeciitiGB 
for  manslaughter.- State  v.  Gil«,  (^aah.)  34  F. 
15L 

—  Xtiabiiity  on  bond. 

2.  It  la  no  defenae  for  tlie  anreUea  m  a 
ball  bond  that  the  information  wo  InaaAcitat- 
ly  verified,  or  that  the  arrest  of  the  priBcipal 
on  a  warrant  issaed  on  such  infomatwn 
Ule^.— fiUte  T.  Soretias  ot  Kxoha^  (WyoJ  M 
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ility  when  uie  defendant  has  dufy  aiweared, 
nd  received  sentwce,  and  thereafter  naa  of- 
ored  and  submitted  himself  to  the  sheriff,  to 
e  taJcea  into  custody  onder  the  sentence  im- 
oaed  by  the  eourt.— Jackson  t.  State,  (Eau.)  34 
*.  744. 

Bailment. 

lee  "Banka  and  Banking^  "Garrien;"  "De- 
ixMit  in  Oonrt;"  "Innkeepers;"  "Dedge." 

jlabili^  for  monen  lost  tgr  failure  of  bank, 
see  "Office  and  Officer,"  8. 

Ballots. 
ies  "Blectiona  and  Voters"  7. 

Bankruptcy. 

See  "Assignment  for  Benefit  of  Oredlton;^ 

BANKS  AND  BANKING. 

A.nthority  ot  president  and  oashier. 

1.  The  president  and  cashier  of  a  bank 
nave  no  autnority,  by  virtue  of  their  office,  to 
ieU  property  belonnng  to  the  bank.— Oreena- 
sralt  T.  Wilaon.  (Kan.)  34  P.  403. 

Special  remedy  provided  for  wtodfng 

up  affairs — Bank  commission^B. 
a.  Bank  Commissioners'  Act  March  30, 
1878,  provIdM  for  the  examination  of  all  banks 
by  commissioners  apptnnted  therefor.  Section 
11  of  such  act.  as  amended  by  St.  1887,  p.  90, 
provides  that  if  the  bank  commissionov  fixd 
that  any  such  corporation  has  violated  its  char- 
ter, or  is  conducting  business  in  an  unsafe 
manner,  and  refuses  to  discontinue  its  illegal 
practices,  the  attoraej  general  may  bring  suit 
in  the  proper  court  to  prohibit  the  trausaction 
-of  further  buainesa,  and  to  wind  up  its  affairs. 
Section  21  provides  that  all  acts  are  repealed 
In  8o  for  as  they  are  inconsistent  with  the  act 
Insolvent  Act  1880,  S  8,  provides  that  an  ad- 
judication of  insolvency  msy  be  made  lor 
causes  enumerated  therein  on  the  petltiMi  of 
five  or  more  creditors  whose  demands  amonnt 
in  the  aggregate  to  not  less  than  $500;  and 
.section  25  requires  the  assignee,  "aa  speedily 
as  possible,  to  convert  the  estate,  real  and  per- 
sonal, into  money."  B^d,  that  the  Insolvait 
^t  is  si4)er8eded  by  the  bank  commiasioneEB* 
.act  as  far  as  banking  corporations  are  concern- 
ed, and  that  an  adjudication  of  insolvency 
.against  a  banking  cotporation,  and  the  appoint* 
meet  of  a  receiver  therefor,  would  not  ne  on 
the  petition  of  creditors  therefor. — Peoide  T. 
Buperior  Court,  (Cel.)  34  P.  492. 

3.  A  conteutioD  that  the  sole  object  of  the 
l>&uk  commissioners'  act  is  visitation  and  a  re- 
l>ort  to  the  attorney  general  by  the  commission- 
ers, and  that  there  Is  no  suggestion  therein  for 
the  seqaestmtioD  of  assets,  is  untenable;  see- 
tion  11  of  such  act  further  providing  that  If  the 
court  Bhnll  ccmsider  it  unsafe  for  the  corpom- 
tion  to  continue  to  transact  business,  and  that 
it  is  insolvent,  an  injunction  shall  be  issuini, 
and  thereupon  such  proceedings  shall  be  taken 
a^iust  the  corporation  "aa  may  be  decided  ap- 
ou  by  its  creditors,"  and  sections  18  and  19 
aiithoridng  the  commissioners  to  maintain  ac- 
tions in  the  name  of  the  people,  under  the 
court's  direction.  —  People  v.  SuperiiK'  Coort, 
(Cftl.)  34  P.  492. 

4.  The  remedies  provided  1^  the  two  acts 
are  not  cumulative,  nor  the  powers  conferred 
\}j  the  bank  commissioners'  act  angary  to 
those  conferred  by  the  insolvent  act,  the  object 
-of  tiM  bank  commissioners*  act  beiag  to  provide 
an  entirely  difitwent  scheme  for  winding  up  the 
baainess  of  a  lianking  corporation.— Feowe  t. 
Superior  Oonrt^  (CaL)  M  fT^SS. 


iwMu  uiiuie        tne  mne  ox  xna  asaiiiiiiiiiinij 
fJ^*-J^^^  Andrew^  (WS>  fl4  P. 

918;  Yomg  t,  Sam^  Id. 

Best  and  Seeondary  Bvidenoe. 

See  "ETidenoe."  i.  4 

BUIb  and  NotM. 

See  "Nesotiable  Instruments." 

Blanks. 

In  bond,  filling,  see  "Bonds." 
In  deeds,  fillin«,  see  "Deed." 

Board. 

Of  coud^  commiseioners,  see  '^nntlea,**  4. 
Of  trad^  see  "Inspection." 

Bona  Side  Pnrohaaen. 

Of  negotlaUe  papv,  see  "Negotiable  Instru- 
ments,** ft-fiu 

BONDS. 

See.  also,  "Principal  and  Surety." 
For  release  of  proper^  attached,  see  "Attach- 
ment,*' Q,  7. 
Injunction  bond,  see  "Injunction,"  11,  12. 
Of  contractor,  see  "Mechanica'  liens;"  30. 
On  appeal,  see  "Appeal,"  15-17. 107,  108. 
—  in  cnminal  caaea.  see  "Bait" 

Authority  of  obligee  to  All  In  blanks. 

1.  The  attorney  for  an  attachment  debtor 
presented  to  defendants  for  signature  as  sure- 
ties a  redelivery  bond,  blank  as  to  the  spedflc 
description  of  the  property  attached  and  Its 
value.  Defendants  signed  the  bond  and  justi- 
fication annexed,  and  gave  the  paper  to  the  at- 
torney, who  signed  the  Jurat  as  notary.  He 
thereafter  filled  in  the  blanks,  and  delivered 
the  bond,  ffeld,  that  defendants  bad  made 
him  their  agent  to  fill  the  bhuika,  and  were 
eato^ipcd  to  deny  his  authority.  —  Paladoi  t. 
Brasher,  (Colo.  Sop.)  84  P.  261. 

2.  When  sureties  .  sign  an  offldal  bond, 
which  is  blank  as  to  the  penalty,  and  permit  It 
to  pass  from  their  hands  in  that  conditioD,  l^er 
are  estopiied  to  claim  that  It  was  afterwarda 
filled  up  without  ^eir  antSiorltT.  —  Bmw  t. 
Douglass  Tp.,  (Kan.)  84  P.  1040. 

BOUNBAIEIES. 

Conflict  between  field  notes  and  mona- 
ments. 

1.  While  the  cornera  of  a  surrey  as  aetaal- 
\7  established  and  marked  on  the  ground  by  the 
United  States  goTemment  surveyors  control  the 
designation  of  such  comers  in  the  plats  or  field 
notes,  yet  the  presumption  is  tbat  the  corners 
have  been  established  at  the  places  indicated  by 
such  field  notes;  and  the  proof  that  the  actual 
estaMishmrat  was  different  must  be  clear  and 
convincing,  wbete  the  aetaal  location  aa  claimed 
does  not  accord  with  the  section  lines  in  ad- 
joining sections,  and  will  eatabUsh  the  claim  In 
an  irregular  sh^ite.— Cadeau  t.  Elliott*  (Wadb) 
34  P.  916. 

Location  of  comer  —  Tolloiring  Bor- 

veyor*8  footsteps. 
S.  In  order  to  locate  an  Intermediate  post 
In  a  survey  of  land,  which  was  run  also  by 
courses  and  distances,  the  footsteps  of  the  sor- 
veyor  should  be  followed,  instead  of  taking  a 

g verse  oonrso.— Kackbnm  r.  Nidaon,  (Cal.)  34 
m 
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INDBX. 


Lake — Meander  line. 

8.  In  an  aetkm  to  recoTsr  ptwaessloai  of 
Und  It  appeared  that  ^alntiffB  owned  land 
ttonnded  by  the  meandor  line  of  a  lake  as  flrat 
snrrered  by  the  eoTernment  In  1856;  that  the' 
waters  of  the  laie  receded,  and  left  the  land 
In  dispute  lyins  between  the  present  and  orifr- 
Inal  meander  Tine  of  the  lake;  and  that  de- 
fendant took  possession  of  and  bnllt  a  honse 
on  the  land  In  1879,  and  has  ev«  ^ee  resided 
thrae.  Defendant  claimed,  and  witnesses  tea- 
tifled.  that  the  land  first  settled  on  by  him  was 
an  island,  separated  from  olaintUFs'  Isnd  by 
water  several  feet  deep,  ana  was  part  of  the 
poblic  domain.    Serenu  witnesses  supported 

galntiffs'  claim  that  no  such  island  ever  ex- 
ted,  and  the  plat  of  the  original  snrrey  of  the 
township  showed  none.  ffeW,  tiiat  the  erldence 
was  snmdent  to  justify  a  rerdict  for  defend* 
ant  as  to  the  facts  in  issue.— Moore  t.  Brown- 
field,  (Wash.)  84  P.  m 

Eridenoe. 

4,  Under  a  deed  porportlng  to  convey  a 
certain  nmnba  of  feet  along  a  street  common- 
dnx  at  a  certain  point,  only  that  number  of 
feet  passed  1^  the  deed,  and  therefore  evidence 
that  the  fn*aiitor.  In  measarinK  off  the  land 
granted,  measured  more  than  that  numbtf  of 
feet,  is  incompetent  to  show  that  more  than 
the  number  of  feet  stated  passed  by  the  deed. 
— Hofflns  T.  BoggB,  (Cal.)  34  P.  663. 

6.  On  the  question  of  the  location  of  a 
point  called  for  in  a  patent  and  survey,  the 
coort  mar  consider  the  field  notes  and  descrn>- 
tlon  in  the  patent  of  an  adjoining  tract,  the 
boundaries  of  the  two  tracts  being  cofnddmt 
for  a  distance  of  several  mllei,  ana  both  hav- 
inff  been  iorreyed  by  the  same  snrreiror  at 
about  the  same  time.— Adair  t.  Whit&  (Gal.) 
34  P.  8S& 

Broken. 

BsB  "Factors  and  Brokers." 

Bnrdea  of  Froo£ 

Bm  "Bridence.'*  2. 

"What  oonatituteB  oflnenee. 

1.  A  boggy  honse  "in  which  ifooda,  wares, 
mardtandise.  and  othei'  valoable  things  are  kept 
and  deposited"  ia  a  "buUdlnj^  In  whid  bnrgla^ 
may  be  committed,  within  tiie  meaning  of  Geo. 
St.  ^S9.  c  31. 1  68.— SUttt  T.  GaRtaon,  (£an.) 
34  P.  T61. 

Proof  of  oorpuB  delicti. 

2.  In  a  burglary  case  it  aiK>eared  that  one 
evening  a  storekeeper  had  in  his  safe  in  the 
store  c«tain  money;  that  when  he  and  his 
derke  left  for  the  night,  no  one  was  there,  and 
the  doors  were  locked  and  windows  closed ; 
that  ndther  of  them  returned  until  the  next 
morning;  that  the  storekeeper  had  not  author^ 
Ised  any  one  to  enter  the  store  during  the  night, 
and  it  could  not  be  entered  excatt  through  the 
doors  or  windows;  and  that  in  the  morning  the 
money  was  gone  ftom  the  safe,  and  apparently 
a  vrindow  had  been  raised  during  the  nifrtit. 
Bcld,  that  the  cto-pus  delicti  was  estaUished.— 
State  V.  Manson,  TWash.)  d4  P.  932. 

Instruotions. 

8.  ;bi  a  burglary  case  It  appeared  diat  a 
Chinaman's  trunk  and  pipe  were  stolen  from 
iba  bnr^ariced  bnlldin?.  There  was  evidence 
that  two  vereona  carried  a  "China  trunk"  from 
the  lot  on  which  the  building  was  situated 
about  the  time  the  crime  was  committed;  tliat 
defendant  and  others  were  seen  with  such  a 
b^nk  about  that  time;  and  that  such  China- 
man's trunk  was  found  opeu  two  days  after- 
wards, a  considerable  distance  from  the  build- 
ing. There  was  no  evidence  that  a  "China 
trunk"  is  any  dUEiMat  tton  any  other  tnuk. 


Hie  pipe  was  put  In  eridaice^  bat  then  wm  m 
testimony  as  to  whoe  It  was  fovnd.  SM.  ttc 
the  evidwce  did  not  jnstU^  an  instnefha  ■ 


to  the  effect  of  possession  of  pnmesty 
stolen.— People  T.  Abbott,  (Cal.)  34  P.  SOQ. 

4.  It  is  error  to  dtarge  that  th«  posmjib, 
of  stolen  property  somi  utter  the  trnking.  «±> 
not  Bufficioit  to  justify  a  eoovictioii,  is  a  "n-- 
ty  drcumstance,"  and  tha.t  defendant  *n 
bound  to  exi^ain  the  posseaaion  in  order  v>  » 
move  Its  effect,  as  this  Invades  tfae  provias  i 
the  ittfy.— Peofde  v.  Abbott.  (CaL)  HP.  BM 

Oaaoellatioiu 
Of  contracts,  see  "Bqoitr,**  fr-O. 

See.  abo.  "Railroad  OrnnpenlM  * 

Limiting  UabiUty. 

1  A  railroad  cannot,  in  omi^eratiaB  i 
reduced  rato,  exempt  ttsdf  ftom  all  tiafei&B 
of  a  carrier  of  live  sto^  not  vmtMas  fx 
defective  trudcs,  wheds,  or  axlea.— Vnioa  Pk 
By.  Oo.  T.  Ralney,  (Colo.  Sap.)  S4  P.  966. 

Iiire-atook  ahipments  —  IfesUseaee  ct 
ehlppttr. 

9.  TIm  defect  bi  a  car  fmmlehnd  to  tn» 
port  hwses,  that  the  side  slato  are  so  tmi  sptr 

as  to  allow  horses  to  get  their  feet  tlmK^ 
them,  is  not  so  apparent  to  Uie  alitoper  inu- 
tng  his  horses  on  the  car  aa  to  oonnct  Ub  d 

negligence.  —  Union  Pac  By.  Go.  t.  Baia^. 
(Colo.  Sup.)  34  P.  988. 

Oarrii^  of  paasangera  — Wlio  mn  p»> 

8.  Wfatfe  a  person,  bdlerinc  he  hai  t 
right  to  do  so,  rides  on  a  frei^t  train  widi  t!» 
consent  of  the  conductor  la  cbarse,  and. 
so  riding,  Is  injured  throng  the  ne^igeoce  «f 
the  trainmen,  the  company  le  UaUe  to  hia  i* 
a  passenger,  though  each  train  be  one  whid. 
by  the  rules  of  the  companr.  was  not  aOenc 
to  carry  pessengers.— Everett  r.  Oracan  8.  L 
&  U.  N.  I^.  Co.,  (UtahJ  31  P.  28Bl 

 Injurlea  to  pasBengers. 

4.  In  an  action  by  a  passensw  acaiast  i 
stage  company  for  personal  injnriea  receTti 
from  the  upsetting  of  a  stage  In  coming  dov: 
a  mountain  road,  it  appeared  that  one  of  ti- 
horses  had  been  inclined  to  ran  away;  that 
road  was  muddy  and  slipperr;  thnt  the  bor>«i 
were  going  at  'a  slow  jog.  when  they  vat 
frightened  by  a  landslide;  that  they  ran  IQ- 
yards  before  the  driver  regained  control:  tki; 
flying  mud  and  slush  made  it  hard  for  the  driv- 
er to  see,  and  tended  to  frighten  tlw  honk- 
and  that  the  horses  were  goiiis  in  a  txoc  w^-s 
they  were  so  frightened  by  anotlier  slide  ib.-: 
the  driver  lost  control,  and  they  ran  away,  r- . 
upset  the  stage,  ffef^  that  there  was  erid'-T  t 
for  the  jury  as  to  whether  defendant  failed  '.- 
movide  suitable  horses  and  driver. — Knigb- 
Padfic  Coast  Stage  Go.,  (Cal.)  34  P.  86SL 

5.  In  an  action  againat  a  cnble^ar 
pany  for  Injuries  recdved  fai  aji^tinc  fnn  > 
car  alleged  to  haTe  been  pronatnrelr  started, 
after  Instructing  the  Jury  that  common  ttTRfn 
of  paBseogers  must  use  such  vigUance  and  fr^rc- 
signt  as  they  can,  nnd^  the  drcnmatances.  b 
view  of  the  character  and  mode  of  ooar^aen 
adopted,  to  prevent  acddeots,  it  was  not  im- 
proper to  instruct  that  "it  was  the  defendacr'f 
business  to  know,  before  starting  op  the  car. 
whether  passengers  getting  off  or  on  tlw  etr 
were  in  a  position  to  be  injured,  and  It  woeld 
be  n^ligence  to  start  the  car  snddenly.  vadtr 
such  drcumstances,  without  exerd^iog  mr* 

Ereeantlon  for  the  safety  of  those  who  migbt 
e  getting  off  or  on.**— Tobtn  r.  Omnibas  Gate 
Gol,  (C^  S4  P.  124, 
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any  for  personal  injurieB,  [daintiff  claimed, 
□d  the  eTidence  tended  to  prore,  tiiat  a  car 
as  started  while  she  was  alishtinr  tharefrom, 
-hile  defendant  claimed,  and  save  evidence 
I  show,  that  the  car  was  started  before  plaln- 
ft  left  her  seat,  and  that  she  tried  to  get  off 
hile  the  car  was  in  motion.  HM,  that  an  in- 
xuctioD  making  th«  defense  of  contribatory 
esliirenee  dependent  on  whether  defendant 
raid  hare  guarded  against  snch  negligence  was 
mdered  harmless  by  sobsequeut  instmctions 
lat  the  verdict  most  be  for  the  defendant  If 
le  injuries  were  caused  either  solely  by  plains 
ITs  negl^ence,  or,  JoinUr  and  concnrrentvt  ^ 
le  neffligence  of  ^atntiff  and  defoidant  or  Its 
srvanta*  and  that  if  plaintiff,  knowing  the  car 
'aa  in  motion,  chose  to  run  her  chances,  and 
et  off  by  atem/ing  directly  out  from  the  car. 
le  mtiBt  abide  the  rides  ahe  took.— ^bin  t. 
mnlbiia  Cable  Oa,  (OaL)  84  P.  124. 

liability  for  passengers*  effects. 

7.  In  an  action  against  a  sleeping-car  corn- 
any  for  loss  by  a  passenger  of  his  coat  while 
t  hia  berth  at  night,  the  presumption  of  neg- 
senee  on  the  part  of  defendant  arising  from 
uch  loss  Is  rebutted  by  the  nnoontradicted  eri- 
ence  of  the  car  j^ortet  that  he  was  on  dnty, 
nd  engaged  fn  watching  the  ear,  throogh  the 
ight,  till  after  the  loss.— Pnllman  Palace  Gar 
)o.  T.  Freodenstein.  (Colo.  App.)  34  P.  57S. 

8.  A  railroad  company  is  not  boand,  as  a 
art  of  its  contract  to  transport  a  passenger, 
rho  is  employed  as  a  tniTeltng  salesman,  to 
arry  as  his  personal  baggage  a  case  of  sarn- 
ie merchandise  belonging  to  his  emplivera;  and 
rhere  it  receives  and  checks  snch  case  withoot 
novi-ledge  of  its  ownership  or  contents,  a  part 
f  which  is  afterwards  stolen  from  Its  baggage 
oom  without  negligence  on  its  mirt,  it  is  not 
Able  to  the  owners.— Southern  Kan.  By.  Ca 
.  Clark.  (Kan.)  34  P.  1054. 

OASSYINQ  WEAPONS. 

3y  offloers. 

Sheriffs  and  constaMea  have  not  the  ab- 
wlnte  right,  because  of  their  ofiBce,  to  carry 
reapons  at  all  times,  since  Act  1887,  c.  80, 
10.  provides  that  sheriffs,  constables,  and  otfa- 
r  officers  "may  carry  weapons  in  the  legal  dis- 
iharge  of  the  duties  of  their  respective  offices, 
vfaen  the  same  may  be  neceasary.  but  It  shall 
le  for  the  court  or  jury  to  decide  from  the  evi- 
lence  whether  such  carrying  of  weapons  was 
iert*sHary  or  not,  aud  for  an  improper  carrying 
>r  nsinf;  deadly  weapons  by  an  officer,  he  uiall 
le  punished  as  other  persons  are  punished." — 
Soysa  T.  Territory,  (N.  M.)  34  P.  aa. 

OERTIORABI. 

Etorlew  on,  see  "Contempt."  2. 

When  lies. 

1.  Code  Cnvil  Proc.  S  323,  provides  for  a 
writ  of  certiorari  when  an  inferior  court  haa 
exceeded  its  jurisdiction,  and  there  is  no  ap- 
peal, nor  any  adequate  remedy.  Const,  art,  6, 
I  23,  provides  that  a  writ  of  error  shall  lie 
from  the  supreme  court  to  every  final  judgment 
of  tl^e  county  court.  Held,  that  a  writ  of  cer- 
tiorari should  not  issue  for  the  review  by  a  dis- 
trict court  of  a  judgment  rendered  by  a  county 
court  within  its  jurisdiction,  and  from  which 
there  was  no  appeal  to  the  district  court,  un- 
der Gen.  St.  8§  .500,  501,  since  there  was  an 
adequate  remedy  by  writ  of  error  from  the  au- 
m-eiiie  court.— Union  Pac.  Ily.  Ca  v.  Bowler, 
(Colo.  App.)  34  P.  &40. 

2.  Since  Gen.  St.  3  784,  provides  that  the 
proceedings  of  the  county  superintendent  of 
schools  organising  school  districts  may  be  ap- 
p<ialed  to  tha  county  commissioners,  the  sd- 


brought— (A«gory  v.  Dixon,  (Wash.)  34  P.  212. 

8.  The  supreme  court  ox  Montana  can  re- 
view contempt  proceedings  on  certiorari.— State 
V.  Fourth  Judicial  District  Ooort,  Qdoat.)  84 
P.  89.  ^  f 

4.  An  order  for  payment  of  temiKirary  ali- 
mony bring  appealable,  and  such  appeal,  with 
stay  bond,  furnishing  a  complete  remedy  against 
the  enforcement  of  uie  order,  certiorari  will  not 
lie  to  review  the  action  of  the  court  in  commit- 
ting defendant  for  contempt  in  disob^ng  the 
I  order;  the  prorislon  of  Const  art.  8,  f  8,  that 
I  the  justices  of  the  snpmne  oonrt  may  Issue 
I  writs  of  certiorari  in  proceedings  for  contempt 
;  in  the  district  conrt,  not  being  intended  to  ap- 
;  ply  where  there  is  remedy  bj  appeaL  —  In  re 
'  Flnkelitein.  (Mon^)  84  P.  847. 


See  '*Jm*'  9. 


OUaUenge. 


dhange  of  PobsobsIoii. 

See  'Tiandnlent  Conrayaneei;"  "Sale,"  1. 

Change  ofVenne. 

See  '^Miue  In  CHvil  Cases,"  8. 

Character. 
Evidence  of.  see  "OrlnUnal  Law.**  4L 

CHATTHL  MOBTOAGBS. 

See.  also.  '*Ftandalent  GonTejraaoea." 
Liability  of  whtttUt,  aee  "Sholfls  and  Conita- 

bles."  & 

VaUdity. 

1.  A  mortgage  of  a  stock  of  goods  was 
filed  as  soon  as  made,  and  the  mortgagees' 
agents,  who  occupied  the  other  side  of  the  same 
building  as  the  mortgagor,  took  possession,  and 
put  in  charge  a  roan  who  hired  the  mortgagor 
to  help  him,  as  clerk.  New  books  were  opened, 
and  all  moneys  received,  after  i>ayment  ox  mn- 
ning  expenses,  were  applied  on  the  mortgage 
debt  The  mortflwor's  name  on  the  window 
was  not  erased.  Bad,  that  there  was  a  change 
of  possession,  as  against  subseqnoitly  attacBf 
ing  creditors.— In  re  Fisher,  (Or.)  34  Jp.  1004; 
Koehler  v.  McCamant,  Id. 

a.  Under  Code,  i  776,  snbd.  40,  providing 
that  every  mortgage  of  p^sonal  property  capa- 
ble of  Immediate  delivery  which  is  not  filed  or 
recorded  shall  be  presnmptiTely  fraodnlent  as  to 
the  mortgagor's  creditors  nnless  accomiianied 
Immediate  delivery  and  followed  by  an  imme- 
diate change  of  possession  of  the  mortgaged 
property,  the  possesion  of  the  mortgagee,  where 
nis  mortgage  u  not  recorded,  must  be  exclusive, 
and  .accompanied  with  such  outward  acts  of 
ownership  as  to  apprise  the  public  that  the 
property  has  changed  hands;  and  a  joint  pos- 
session with  the  mortgagor  is  not  sufficient— 
Peirce  v.  Kelly,  (Or.)-34  P.  963. 

3.  A  mortgage  of  merchandise,  permitting 
the  mortgagor  to  remain  in  possession  and  sell 
in  the  usual  course  of  business,  paying  the  pro- 
ceeds to  the  mortgagee  til)  the  debt  is  extln- 
gaished,  is  rendered  void  against  creditors  by 
a  parol  agreement  that  the  mortgagor  may  re- 
tain from  the  proceeds  a  small  allowance  for 
the  support  of  his  family.  —  Wile  t.  Butler, 
(Colo.  App.)  34  P.  1110. 

Description  of  property. 

4.  The  return  of^the  mortgagor's  assignee, 
to  whom  the  stock  of  mortgaged  goods  was  turn- 
ed over  by  consent,  showing  that  he  sold  more 
artides  of  some  kinds  than  were  described  In 
the  nuntgage,  does  not  show  that  the  desot^ 
tlon  In  the  mortgage  was  inadeqoate  aa  agi^t 
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nbaegaeiitlx  atUdiin;  creditoiB,  then  being 
no  a.Terment  or  proof  that  the  mortgagor  had 
any  goods  other  than  those  described  In  the 
DiortKa^— In  re  E^aher,  (Or.)  M  P.  1024; 
KoehlK  T.  McCamant,  Id. 

Baleaae — Snbatitobon  of  otber  security. 

S.  Thoufch  a  c(»itract  for  a  pledge,  by  recit- 
ing that  it  is  girw  in  lien  of  a  certain  chattel 
mortgage,  shows  an  intention  that  it  shall  talce 
the  place  of  the  chattel  mortgage^  it  does  not, 
in  the  absence  of  the  deliv^y  of  the  articles 
thereby  agreed  to  be  pledged,  release  the  chat- 
tel mortgage;  Civil  Code,  I  2988,  providing  that 
no  pledge  is  Talid  till  the  piopertr  is  delivered 
to  the  pledgee^Irwin  t.  McDowell,  (Cal.)  34 
P.  708. 

Selmre  by  mortgagee  —  ]iiabUll7  to 

mortgagor. 
&  Where  the  holder  of  a  chattel  mortgage, 
under  his  mortgage,  takes  possession  of  a  part 
of  the  personal  propertr  mortgaged,  bnt  makes 
DO  sale  or  disposition  thereof,  as  prescribed  by 
the  statute,  he  is  liable  to  the  mortgagor  for 
the  actaal  rtdae  of  the  same,  at  tlM  time  and 

Slace  of  taking  possesBion  thereof.— Miller  t. 
CcS»«aia,  (Kan.)  34  P.  896. 

Title  Of  mortga0»e  after  defbult. 

7.  Possession  by  a  chattel  mortgagee  after 
the  maturity  of  his  debt  does  not  vest  in  htm  a 
legal  title  which  Is  subject  to  attachment.— 
VocwUes  T.  Hennessy,  (Wash.)  84  P.  931. 

Ohfirokee  Katlon. 


ChUdren. 
See  ^Svazdlui  and  Waid.** 

Oity. 

Sm  "Manldpal  Corpora  tiona.** 

ClTil  Tmw. 

VeilMd  land  eoatraet,  see  "Vnidor  and  Pm- 
r,"  1. 


Olahn  and  Delivery. 

See  ntepleTtB.** 

Olalme. 

AgatBst  decedent's  estate,  see  "Hzecnton  and 
Administrators,"  7-0. 

CLERK  OF  OOUltT. 

Certificate  by  deputy  to  affida-rit,  see  '^AOAm- 

yit." 

Judicial  pow».  see  "Constitutional  Law,"  B. 
Uabili^  f<»  money  lost  by  failure  of  buik,  see 

'*Office  and  Officer."  & 

Powers — To  adjourn  .court. 

When  tiie  judge  is  not  present  at  the 
time  fixed  by  law  for  the  holding  of  a  term  of 
court,  the  clerk  of  the  court  cannot,  in  the  ab- 
sence of  ntatutory  authority,  adjourn  the  court 
to  a  future  day.— In  re  Terrill,  (Kan.)  84  F, 
457;  Id  re  McCIaskey,  Id.  46a 

Cloud  on  Title. 

See  "Quieting  Title." 

Oollateral  Attack. 

See  **Jndgment,"  25-27. 

SMBeet  of  decision  of  secretary  of  Interior,  we 
*TttUie  La^"  18L 


OoUatetral  flaawjUy. 

See  Tladgeb" 

Collection. 
Of  taxes,  ses  'rCaxatian."  0-1^ 

OOIAMGtES  ANU  XTNTVEBSI- 
IXBS. 

state  university— Board  of  regenta 

Const,  art.  11.  f  7,  te<tniras  the  aenitw 
of  board  of  regents  of  the  state  nnincsity  to  W 
'Vectad,"  and  Act  March  19.  1»1.  ^urite 
that  "the  board  shall  consist  of  tJirse  deedn 
members,  as  now  provided  by  Law,  and  at  ^ 
governor  and  attora^  general,  who  dtaU  be  < 
officio  members  of  the  board.  SMt  thst  tfcr 
act  does  not  inaogarate  a  new  aystem  of  v^- 
emment  for  the  unlvwrity,  hut  merriy  ioacsw 
the  number  of  regents,  and  that  tlie  attsncT 
general  in  office  at  the  time  of  tike  passsp  e* 
the  act  is  not  entitled  to  act  as  a.  menbn  c' 
the  board  ex  officio,  since  the  act  does  not 
the  existence  of  an  emergency  at  the  time  of 
passage  which  requires  uie  Indactjon  of  tlw  b- 
creased  number  into  office  prior  to  their  deetw 
by  the  people.  State  frwin,  6  Ner.  12L  sid 
State  T.  AzringtoD.  4  P.  73S,  18  Ner.  41%  M- 
Iowed.--8tat«  t.  Torreyaon,  (Nev.)  34  P.  St 

Collusion. 

la  obtaining  decree  of  dlroree^  see  *fIMTaica* 

Color  of  latle. 

8«  "Advem  Possession,''  4;  **Pabne  UakT 
IB. 

Commlaoioiier. 

Bank  commissioners,  see  "Banka  ud  Bask- 
ing," 2-1 

Common  Carrier. 

See  *X!srriera.'' 

Community  Property* 

See  "Husband  and  Wife."  6-<lL 

Oampenaation. 

Of  attorney,  see  "Attomv  and  dacmt,"  9, 1. 

Complaint. 

See  "Pleading,"  4-a 

OOMFBOMISB. 

See.   also.   "Ffeyment;'*    *T?flw—  end  INr 
charge." 

Effect  ai  offer  as  sdndsrions,  sss  *TBTMspca"  & 

Compromise  as  eonsideratioQ. 

The  compromise  by  a  wife  of  a  suit  ht 
diTorce  against  her  husband,  and  her  afaandOB- 
ment  of  her  alleged  ri^t  of  bomestead  in  fct* 
property,  is  a  Talid  oonddmition  for  a  mt- 
gage  executed  br  the  husband  in  her  ftTor  n 
secnre  a  note.— McQnre  t.  McClm^  (GaL)  U 
P.  822.  , 

ConduBlon  of  Law. 

Sea  "Pleading."  2. 

Condemnation  Frooaedinga 

See  "Bminent  Domain." 

Condition, 
la  poUor,  sss  'Oassnuwe,"  1,  X 
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Conflict  of  Laws. 

ffenee  agajnst  United  States,  by  what  law 
aroTemed,  aae  "Courts,"  & 
ay  men  t  of  debt  coutzaicted  in  foreign  country, 
■ee  "Payment,"  4. 

CoBsideration. 

ompromise  as  coosideratlon,  see  "Compro- 
mise." 

f  contract,  see  "Contracts,"  5. 

f  conveyance,  see  "Fraudulent  GonTO'ancea," 

12. 

Oonsolidatlon. 

f  prosectatfons,  see  "Criminal  Law,'*  16. 

Oonstebls* 

ee  **Shwtfls  and  Constables.** 


CONSTmmONAIi  IiAW. 

^miraltj  jarisdiction  of  state  courts,  see  "Ad- 
miralty." 

jinexation  by  cities  of  other  towns,  see  "Mu- 
nicipal Corporations,"  3. 

mposition  of  license  tax,  see  "Licenses.** 

■bliKation  of  contracts,  power  <  '  oongreee  to 
forfeit  land  grant,  see    Public  i^nds,"  6. 

•nalification  of  voters,  see  "Elections  and  Vot- 
ers," 1. 

leKulatioQs  aa  to  Dubtte  lands,  see,  also,  "Public 
Lands,"  1,2.  — 

light  at  accused  to  confnmt  witnesses,  see 
"Criminal  Law,"  33. 

nbmission  of  questlotw  to  courts  by  goTemor 
and  legislature,  see  "Courts,"  1. 
Htlee  of  acts,  see  "Statutes,''  6,  6l 

Jozutraotion. 

1.  To  warrant  a  state  court  In  declaring 
oid  a  i^Tlsion  of  the  state  constitution  as  in 
onflict  with  the  federal  constitution,  the  con- 
ict  mast  be  very  clear.  —  Rcnnlne  t.  State, 
Wash.)  34  P.  924. 

2.  Const,  art  1,  {  16,  authorizing  the  tak- 
ig  of  lands  for  private  ways  of  necessity,  is  not 
elf-executing,  and  before  a  person  cau  main- 
oin  a  proceeding  to  hare  land  of  a  person,  not 
is  grantor,  condemned  for  a  private  way  of  ne- 
essity,  the  legislature  must  define  what  are  to 
e  private  ways  of  necessity,  authorize  persons 
0  apply  for  them,  and  prescribe  the  method 
rhlch  the  necessatr  land  is  to  be  taken.— ^xmg 
.  Biilings.  (Wash.)  34  P.  936. 

delegation  of  legiaUtlTe  power. 

8.  The  iegislstnre  has  power  to  [vovide, 
a  an  act  establishing  law  libraries,  (Act  March 
1,  1891,)  that  counties  shall  come  within  or 
emain  without  the  provision  of  the  act,  as  the 
oards  of  snpervisora  of  the  respective  counties 
lay  determine.— Board  of  Law  Libranr  Trus- 
ees  v.  Board  Sup'rs  Orange  County,  (Cal.)  34 
244. 

 To  trlbiinala   transacting  ooiuity 

buBineas. 
4.  Const  art  2,  f  21,  provides  tiiat  the 
sgislature  may  confer  upon  tribunals  transact- 
ng  the  county  business  of  the  several  counties 
uch  powers  of  local  legislatinn  and  adminis- 
ration  as  it  shall  deem  expedient  Sesa.  Laws 
.887,  c.  214,  requires  the  county  commissioners, 
•n  petition  of  certain  land  owners,  to  order  the 
mprovement  of  any  county  road,  and  to  ap- 
»int  road  commissioners  who  ^lall  anperin- 
end  such  ImDroTement,  and  shall  apporticoi  the 
net  among  tne  landowners  within  half  a  mile 
if  the  improvement  FeM,  that  thia  act  was 
mcMutltntlMial  in  eonfeniag  IsgUattre  pew- 


Judicial  powers. 

6.  A  law  permitting  the  clerk  at  court*  In 
vacaUoD,  to  take  bail,  and  fix  ita  amount,  Is 
not  unconst1tuti<Hial,  as  ronfmituc  on  said 
derk  judicial  power. — State  v.  BuretieB  <tf 
Krohue,  (Wyo.)  84  P.  a 

Oontrol  by  oonrts  of  exeonttra  deport- 
ment. 

6.  The  execution  of  orders  given  by  the 
president  of  the  tJnited  States  for  the  removal 
of  intruders  from  goremment  land  will  not  be 
Interfered  with  by  injunctiou,  the  courts  having 
no  jurisdiction  over  the  executiva  department 
of  the  govemment-<}uthrie  T.  Hall,  84  P.  380, 
1  Okl.  406. 

Local  and  sxwoial  laiws. 

7.  The  term  "township^'  in  Const  art  H, 
{  26,  fovbidding  spedal  lavrs  regulating  coun^ 
or  "township"  affairs,  refers  to  an  involuntary 
corporation,  or  quad  ctnimratioo,  and  not  to  a 
vuluutnry  municipal  cerporation^  such  as  an 
inconmrated  town;  and  spedal  legislati<m  is 
not  forbiddeu  in  respect  to  Incorporated  towns 

'  or  cities,  except  in  cases  where  a  general  law 
can  be  made  applicable. — Town  of  ValTecde  t. 
ShattuclE,  (Colo.  Sup.)  34  P.  947. 

^.  Act  March  27.  1890.  (Laws  1889-4)0,  p. 
181,)  giving  certain  communities,  which  had  pre- 
viously undertaken  to  incorporate  as  munidpal 
corporations  under  an  invalid  law,  the  right  to 
reincorporate  under  the  statute  without  refer- 
ence to  popiUatioD,  but  solely  by  reason  of  their 
peculiar  conditioo,  is  a  special  law,  and  void, 
under  Const  art.  2,  §  28,  which  prohibito  tbe 
legislature  from  passing  spedal  taws  "for  grant- 
ing corpmrate  powers  and  ivivileges,"  and  ar- 
tide  11,  I  10,  which  provides  that  "corporations 
for  munidpal  purposes  shall  not  be  created  by 

giecial  laws."  — Town  of  Denver  t.  City  « 
pokane  Falls,  fW'r     »  34  P.  &2e. 

9.  The  prorisiou  ut  the  act  of  1889  whicb 
makes  a  street  assessment  prima  facie  evidence 
of  the  r^ularity  of  the  proceeding  is  not  a  spe- 
dal  or  local  law,  within  the  constitutional  pro- 
vision that  the  legislature  shall  not  pass  spedal 
or  local  laws  regulating  the  practice  of  courts 
of  justice.— Mdhmald  v.  Couniff,  (Cal.)  84  P. 
71. 

10.  The  bank  commissioners'  act  of  March 
30,  1878,  providing  for  the  examination,  and.  in 
certam  coses,  the  winding  up,  of  banks  by  com* 
missioners  appt^ted  for  the  purpose*  Is  not  a 
contraT«ition  of  Const  art  i,  %  25,  proriding 
that  the  legislature  shall  not  pass  local  or  Bpe> 
dal  laws  granting  to  any  corporation  any  spe- 
dal or  exclusive  right,  privilege,  or  immunity. 
—People  r.  Superior^Court,  (Cal.)  34  P.  ^ 

Betrospectlve  laws. 

11.  Laws  1893.  c.  109,  concerning  the  sale 
and  redemption  of  real  estate  does  not  change 
or  nullify  any  of  the  terms  of  a  judgment  duly 
rt'iulc-red  before  the  iMissage  of  the  act  directini; 
the  sale  of  an  interest  in  land  for  the  purposu 
stated  in  said  judgment. — Greenwood  v.  But- 
^  (Kan.)  34  P.  967;  Moore  t.  Bantow.  Id. 

Vested  rights. 

18.  It  Is  within  the  power  of  the  legislature 
to  prescribe  the  mode  of  assessing  property  for 
taxation  in  a  city  of  the  third  class,  as  neither 
the  city  nor  the  citizen  has*  a  vested  right  to 
hnve  property  assessed  in  a  particular  way.— 
Heilig  V.  City  Coundl  of  Puyallup,  (Wash.)  34 
P.  164. 

Jury  trial. 

18.  Act  M.  M.  T.  1889,  H  1,  2,  anthoris- 
tng  apedal  Terdlcts,  and  declaring  that  when 
the  special  verdicts  are  Incon-istent  with  the 

renl  verdict  the  fbrmer  shall  control,  is  not 
oonfUct  with  Const  Amend.  U.  &  art  Zi 
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which  proTldfls  tiut  the  right  of  trial  by  Jury 
shall  be  preBerred,  and  no  fact  tried  by  a  Jnrj 
slial)  be  otherwise  re-examined  in  anj  court 
the  United  States  than  according  to  the  ralei 
of  the  common  law,  since  sach  provision  applies 
to  powers  ezerdeea  by  the  soTemmcnt  of  the 
Umted  StatM,  and  not  to  uose  of  states  and 
territories.— Walker  t.  New  Mexico  &  S.  F.  K. 
Co.,  (N.  M.)  34  P.  43. 

li.  Const  U.  S.  Amend.  T,  proTidtng  that  In 
Butta  at  common  law  inTolTin^  more  than  f 20 
the  right  of  trial  hj  Jury  shall  he  preserred,  ap- 
plies to  territorial  conrta^Brodfwd  v.  Tern- 
tory,  (Old.)  34  P.  66. 

15.  VI  proceeding  by  information  In  tite  na^ 
tnre  of  gao  warranto  Is  a  suit  at  common  law. 
within  the  meaning  of  Const.  U.  8.  Amend.  7, 
providing  for  the  right  of  trial  by  inrr  in  sndi 
snlts.— Bradford  t.  T^ttvy,  (Okl.)  34  P.  66. 

16.  St  Okl.  c.  70,  art.  18,  8  22,  providing 
that  nine  Jnrors  may  retom  a  verdict.  Is  in- 
valid, as  In  vi(^ation  of  Const  U.  S.  Amend.  7, 
providing  fOr  the  preservation  of  the  right  of 
trial  by  jary.-^tttidford  t.  Traritory>  (Okl.)  34 
P.  66. 

Due  prooesa  of  law. 

17.  Act  March  11.  1808,  |  U,  (Sesa.  Laws 
18SS,  p.  284.)  prohibiting  the  recording  of  a  deed 
noless  accompanied  by  a  certificate  of  the  treas- 
urer that  all  taxes  levied,  and  which  have  he- 
come  a  cliarge  on  the  property  according  to  the 
books  and  records  of  lus  office,  have  been  paid, 
If  nnconstitationnl.  as  interfering  with  the 
right  to  acquire  and  dli^ose  of  property,  and  as 
taking  property  without  due  process  or  compen- 
sation.-^tate  v.  Hoore,  (Wash.)  34  P.  461. 

18.  A  city  charter  giving  power  to  IminroTe 
streets  at  the  expense  of  adjoining  proit^ty  is 
not  nnconstitntional,  as  depriving  parsons  of 
Moperty  without  due  process  of  law,  because 
ft  does  not  expressly  provide  for  notice  to  llie 

Koperty  owners  at  any  stage  ttf  the  moceed- 
gs.— Wilson  T.  aty  of  Balem,  (Or.)  84  P.  8; 
Id.  691. 

1».  Gen.  St.  c  93,  ||  13,  14,  as  amended  by 
Sees.  Laws  1886,  p.  804,  and  Sess.  Laws  1891, 
p.  281,  (known  as  "Railroad  Stock-Killing 
Acts,")  making  railroad  companies  absolntely 
liable  for  stock  killed,  and  arbitrarily  fixing  the 
amonnt  to  be  paid,  contravene  the  constitnUonal 
provisIonB  for  eqnal  protection  and  due  process 
of  law.  Railway  Co.  v.  Vaughn,  (Colo.  App.) 
34  P.  264,  followed.— Rio  Grande  W.  Ry.  Co. 
V.  Chamberlin,  (Colo.  Aj>p.)  34  P.  Ilia 

90.  Gen.  St.  c.  93,  ff  13,  14,  as  amended  by 
Sesfl.  I^W8  1885,  p.  804,  and  Seas.  Lawn  1891, 
p.  281,  (known  as  "Railroad  Stock-Killing 
Acts,")  which  fix  the  amonnt  to  be  paid  for 
certain  kinds  of  animals  by  an  arbitrary  sdied- 
ule  of  prices,  and  provide  for  the  fixing  of  the 
value  of  other  animals  by  appraisers  without 
allowing  proof  of  actnaL  value,  and  which 
make  the  company  absolutely  liable,  are  nn- 
constitutionai,  in  that  nnder  them  a  railroad 
company  may  be  denied  the  equal  protection  of 
the  laws,  and  deprived  of  its  property  withoat 
due  process  of  law.  Wadsworth  v.  Railway 
Co..  (Colo.  Snp.)  33  P.  515.  and  Railway  Co.  v. 
Outcalt  31  P.  177,  2  Colo.  App.  395,  followed. 

—  Rio  Grande  Western  Ry.  Co.  v.  Vaughn, 
(Colo.  App.)  34  P.  264. 

—  Deprivation  of  liberty. 

31.  A  statute  permitting  informations  to  be 
filed  without  preliminaiy  examination,  when- 
ever the  prosecntine  attorney  is  satisfied  that 
a  r-rime  or  offense  has  been  committed  in  his 
connty,  is  not  invalid  as  an  infringement  of 
"due  process  of  law." — State  T.  Sureties  of 
Krohne,  C^'yo.)  34  P.  3. 

Police  power. 

23.  Act  March  81,  ISUl.  (St  1801,  p.  223,) 
authorizing  the  organization  and  creatitHi  of 
sanitary  districts  throughout  the  states  and  em- 
powM-iiig  sndi  difitricts  to  issue  ttonda  fbr  the 
eonstructitm  of  sewen  and  drains,  is  within  the 


pcdlce  power  of  tiie  legUatnrtt.— Wflnlviri  t. 
Fmltvale  Sanitary  Diat,  (CU.)  84  P.  23a 
Taxation — Exemption. 

28.  Act  Wash.  T.  Not.  28,  188^  dm 
Wash.  1883,  p.  64.)  known  mm  the  "Gtom  Sm- 
ings  Law,"  wliich  provided  (sectian  1)  for  ih 
taxation  of  the  gross  ramings  of  raOMd  »- 
porations,  and  exempted  them  from  til  <Ab 
taxes,  was  not  in  conflict  with  Ornaie  As 
Wash.  T.,  (Rev.  St  U.  S.  f  1924.)  which  m- 
vided  that  "ail  taxes  shall  be  eqnal  sad  ni- 
form,  and  no  distinction  eball  be  made  it  it 
assessments  between  different  kinds  of  in^ 
erty,  but  the  assessments  shall  be  aesndiBi  b 
the  value  of  the  property,"  since  such  pnnigB 
did  not  prohibit  the  legislature  from  exaqtiiif 
the  property  of  any  person  ix  coipontkn  bom 
taxation.— (Columbia  «  P.  S.  R.  Co.  t.  QalkSL 
(Wash.)  34  P.  163. 

 ABsessmentt   fbr  local  Imprmi- 

ments. 

34.  The  provirion  in  Sqml  Laws  ICR,  f. 
214,  that  the  cost  of  improTlnff  a  covn^  ml 
thra«nnder  shall  be  apportioned  amoog  the  w- 
era)  tracts  of  land  within  half  a  mile  of 
improvemuit,  "according  to  the  beicfits  to  th 
real  and  personal  property  *  *  *  derived  fns 
such  improvement,"  is  nnconsdtntionsl  ia  b- 
ciudinff  personal  propertj  for  purposes  irf  » 
sessment  Johnston,  J.,  diasoiting.  —  B«ri 
Com'ra  Wyandotte  Cfonnty  t.  Abbots  (SojH 
P.  41& 

OonstractioiL* 
Of  statutes,  see  "Statntea,"  7,  & 

ConstroottTe  XmMa. 

See  '•Tmsta,"  7,  S. 

OONTEMFTL 

See.  alao.  "Oerttorari."  8.  4 

Violation  of  Injunction,  m  ^^anetfaa,"  U. 

Trooednre. 

1.  A  commitment  for  contempt  of  esat 
in  disobeying  an  order  reqniilnx  the  fetm 
committed  to  restore  to  the  adminJatratar  o(a 
estate  in  process  of  settlement  money  wHA  m 
had  obtained  as  attorney  for  snch  admiiiiAt- 
tor  by  false  juetenses,  is  void,  where  the  jodf- 
meot  on  which  the  commitment  Issued  wi  > 
show  that  he  waa  in  foet  mcb  atConcy.-ls 
parte  Carroll,  (Cal.)  34  P.  S1&. 

Bavlew  on  fwrtiorarl. 

9.  The  finding  tiiat  a  pnUieatka  was  n 

unlawful  interference  vrith  the  proeeeditti  « 
the  court  within  Code  CivD  Froc  I  laft  it- 
fining  contempts,  is  not  oondnsive  on  tff' 
tiorari,  where  it  appears  that  the_pabfitatiBS 
conld  not  poesibly  have  had  that  siMt— Is  n 
Shortridge,  (Cal.)  84  P.  227. 

Power  to  punlah. 

8.  A  Judge  of  the  drcoit  court  hasHMV 
to  punish  for  contempt  Iaws  1891,  6  83,  f  * 
—In  re  Wolf.  (Kan.)  34  P.  104& 

4.  Where  defendant  was  adjudged  to  taw 
certain  property  of  pitdntiff.  and  was  orioM 
to  appear  on  a  certain  day  in  the  same  tm 
and  restore  tt  bnt  f^led  to  do  so,  and  sfW 
a  fnrtlmr  ocmtinnanee  was  fonnd  gnllty  <rf  t» 
tempt  the  court  still  had  jnrisdictiaD  ovsr  tk 
case,  for  the  purpose  of  puoishins  drfendsnt- 
In  re  Wolf.  (Kui.)  34  P.  104& 

Contest. 

Of  election,  see  "Elections  and  ToCv^"  & 
Of  wills,  see  "WiUs,"  6-0. 


Continuanoe. 

DiMsretion  of  trial  court  see  "Appsal,*' 
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ent  for  Benefit  of  Creditors;"  "Bonds;" 
Jarriens;"  "Cbattd  Mortpiges:"  "Deed;" 
^actors  and  Brokers;"  "Frauds,  Statute  of;" 
<Vandnlent  ODnrmnces;"  "Inaorance;" 
ntenstf  "Landlord  and  Tenant;"  "Master 
id  Serrnnt;"  "Mortgagee:"  "Negotiable  In* 
rumente;"  "Partnership;*'  "Pledge;"  "Prin- 
pal  and  Agent'/*  "Prlndpal  and  Surety;** 
lale;*'  "Speelflo  Forformanee;"  *^endor  and 
□rchaser. 

ipromlse  as  consideration,  see  "Gompro- 
ise.** 

aages  for  breach,  ass  "Damagss,"  4,  5. 
ins  blanks  in  deads,  sae  "Deed/* 
erectins  bnUding.  see  "Uaehanlos'  Uaw," 

•4, 

public  improTements,  sae  "Miuddpal  Gor- 
>ratioos."  M,  3C. 

banks,  see  "Banks  and  Banking,"  S. 

cities,  sea  "Mnnicbwl  Corporations."  19. 

corporatitwa,  see  "Coriwrations,'*  8-19. 

conntiea.  see  "Counties,"  7.  8. 

ver  of  recetver  to  make,  see  "BeeelTers,'  9. 

ormation,  see  "Eqaity."  3,  4. 

.ciasion,  see  "Vendor  and  Pnrdiasa-,"  ft-lL 

■in  equity,  see  "Equity,*' 6;^. 

bal  land  contract  nndar  dvll  law,  sat  "Van- 

>r  and  Purchaser,"  1. 

tire  and  severable  oon  tracts, 
1.  Though,  under  CItII  Code,  |  1624,  a 
ol  contract  employing  a  broker  to  sell  laud 
aralid,  a  brok«r  employed  to  sell  or  exchange 
d,  and  the  personal^  thereon,  under  an 
eement  for  a  commission  of  5  per  ceoL  on 
price,  may,  on  brioging  about  an  exchange, 
over  5  per  cent,  on  a  sefwrate  valuation 
zed  on  the  personalty  by  the  priscinai,  thou^ 
iie  exchange,  as  l>etween  the  parties  thereto, 
re  may  have  beoi  no  dlTirion  ot  tiie  ocmsid- 
tion,  as  the  contract.  In  soch  ease,  !•  dlvis- 
!,  and  that  part  as  to  the  land  is  not  un- 
'fid,  bnt  mwely  Incapable  of  enforcement.— 
rter  t.  Fisher,  (Cal.)  84  P.  700. 
a.  It  is  immaterial  whether  the  separate 
uatitm  was  placed  on  tiie  i>a-sooal  pn^>erty 
the  principal  before  or  after  the  exchange, 
to  whom  ne  made  the  statement  as  to  the 
nation,  since  It  is  an  admUsion  that  the  per- 
lal  property  was  ezcbanged  at  such  Talua- 
1,  so  tnat  Its  ^rice  can  be  s^arated  from 
gross  sum  inToIved  In  the  exchange. — 
rter  t.  Firfier.  (CaL)  84  P.  700. 

3.  A  contract  for  the  sale  of  lauds  by  tbe 
te  redted  that,  in  consideration  of  ^1.25 
■  acre,  the  state  agreed  to  convey  certain  de- 
Ibed  lands  consistiDg  of  100  acres,  In  dlf- 
ent  tracts,  which  were  separately  descrlb- 

and  that,  in  consideration  thereof,  the 
ty  of  the  second  part,  having  theretofore 
d  2n  cents  per  acre,  agreed  to  pay  in  25 
irs  the  balance  of  "one  dollar  per  acre,  L  e. 
>  snm  of  9160,"  with  Interest  thereon. 
Id,  that  the  oontrart  was  not  a  dirlrible 
i,  so  as  to  allow  tbe  purchaser  to  pay  the 
lance  due  on  some  of  the  tracts,  and  so  ac- 
ire  title  hereto,  and  to  refuse  to  p^  on  and 
■feit  the  others.— SUte  r.  Jones.  (Nev.)  34 
4S0. 

4.  A  contract  to  repair  an  old  bnHdii^  and 
ild  an  addition,  the  old  part  to  be  tnmed 
ind,  stipulated  a  certain  sum  for  tbe  wliole 
irk,  to  be  paid  asfoUows:  "Old  part  placed  In 
tiitio:!,'  $200;  foundation  in  ana  frame  up, 
OOi  inclosed,  and  roof  on,  chinmeys  up,  and 
J  building  completed  according  to  agreement 
d  specifications,  $800."   Hdd  that,  the  work 

the  new  part  not  being  in  condition  to  en- 
le  tbe  contraetw  to  tbe  third  installment, 
len  the  building  was  destroyed  by  fire,  no  re- 
very  on  such  installment  could  be  had  for 
n>k  on  the  old  pert,  though  that  was  sobstan- 
lUy  cosapleted,  the  extract  beiocan  ratlrety. 
Clatfc  T.  ColUer,  (CaL)  M  P.  677. 
T.34F.— 72 


then  made  by  the  assignee,  where  a  mortgage 
theretofore  given  by  the  assignor  to  the  assignee 
bad  provided  for  the  obtaining  of  the  policy  on 
the  mortgaged  propa>^,  and  the  assignment 
thereof  as  further  seennty'.— IjbwIs  t.  MeneaTy, 
(Waab.)  84  P.  832. 

Pablio  policy. 

8.  An  agreement  to  stifle  a  prosecution,  or 
to  withhold  teatinuHiy  thei^u,  is  absolutely 
void,  and  no  recorery  can  he  had  on  a  promls- 
swy  note  f^ven  in  eonrideratlon  of  snch  an 
agreement.— Friend  t.  Miller,  (Kan.)  34  P. 
897. 

Xnterpretation. 

7.  G.  and  S.,  who  were  Interested  In  a 
mining  company,  executed  contracts  wherebr. 
In  consideration  of  $16,750  given  by  S.  to  0., 
It  waa  provided  that  they  should  be  equal  own- 
ers in  the  stock  and  bonds.  It  was  also  asxeed 
tiiat  S.  should  be  equally  liable  with  C.  on 
an  agreement  entered  into  with  bondholders  of 
the  company,  and  for  expenses  in  couductins 
the  company;  and  It  was  further  agreed  that 
BO  mach  of  the  stock  of  another  company  owned 
by  them  should  be  sold  as  would  amount  to 
the  price  paid  for  the  mining  property  by  0., 
together  with  the  cash  outlaws  by  S.;  that  thla 
should  be  turned  over  to  S.,  and  from  it  he 
should  pay  to  C.  $3,000  paid  by  him  on  the 
price,  and  pay  two  notes  of  $5,000  each,  exe 
cuted  by  C.  and  indorsed  by  S.,  for  tbe  bal- 
ance of  the  price  of  the  property.  $16,760  was 
to  be  retained  by  S.  as  repayment  to  liim  of 
moneys  advanced  to  C,  and.  In  case  money 
was  not  obtained  from  the  stock  to  pay  the 
$3,000  to  C.  and  the  notes,  S.  should  be  releas- 
ed from  payment  of  the  $3,000,  and  S.  and  C. 
should  be  jointly  liable  for  the  notes.  Edi, 
that  O.  was  not  personally  liable  for  repayment 
M  ^-  Sutton,  (Colo.  Sup.) 

8.  Plaintiffs  agreed  to  clear,  plat,  and  sell 
land  for  defendants,  delivering  to  them  all  re- 
ceipts on  sales,  except  $10  commission  on  each 
lot  sold,  with  a  stipulation  that,  when  a  cer- 
tain amount  of  cash  was  collected  from  sales, 
the  land  then  tinsold  and  the  notes  unpaid 
should  be  transferred  to  plaintiffs,  and  that  if 
defendants  did  not  recetve  $2,000  in  six  months 
they  might  annul  the  contract,  in  which  case 
the  $10  commission  on  each  lot  should  be  full 
compensation  for  i^aintlffB'  services.  It  was 
further  agreed  that  if  defendanta  should  be 
evicted,  as  a  result  of  a  suit  then  pending,  they 
should  pay  plaintiffs  $40  per  acre  for  clearins 
the  land,  and  the  contract  should  be  void.  Hdd, 
that  on  the  eviction  of  defendants,  as  a  result 
of  such  pending  suit,  plaintiffs  could  not  re- 
cover moneys  expended  by  them  in  surr^ying 
the  land.— Burthoiomew  t.  Anmack,  (Or.)  84  P. 
817. 

9.  Plaintiffs  were,  however.  In  such  case, 
entitled  to  recover  $540,  which  Qiey  paid  in  or- 
der to  complete  the  amonnt  of  $2,000  necessary 
to  prevent  the  forfeiture  of  the  contract  at  the 
end  of  six  mouths.— Bartholomew  t.  Aumack, 
(Or.)  84  P.  817. 

10.  Plaintiff  and  defendant,  two  water  com- 
panies,— the  latter  owning  a  water  supply  con- 
ducted to  the  limits  of  a  city;  the  former  own- 
ing a  system  of  pipes  for  conducting  it  through 
the  city,— made  a  contract  by  which  defend- 
ant's water  was  to  be  distributed  through  idaln- 
tifTs  pipes;  the  proceeds,  after  deducting  oper- 
ating expenses,  Including  necessary  extensions 
of  the  pipes,  to  be  divided  between  them;  the 
question  of  what  were  necessary  operating  ex- 
penses to  be  determined  by  the  presidents  of 
the  companiM,  who  were  to  be  trustees  of  the 
properties,  add  that,  under  this  contract, 
l^aintiff  had  na  ti|d>t  to  lease  its  property,  anil 
sell  to  die  lessee  a  enlnUn  amonnt  of  defend- 
ant's  water  for  a  gross  aom,  with  tmfiAm 
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that,  if  extensions  of  plaintiff's  plpea  were  nec- 
essaiy,  the  lessee  could  require  plaintiff  to  pat 
them  in,-^laintiff  to  be  allowed  for  the  amount 
BO  expended  6  per  cent,  interest,  and  8  per 
cent,  per  annum  on  the  coat  for  deterioratioii 
of  the  extension,— and,  plaintiff  Insisting  on  ita 
rights  under  this  lease,  defendant  could  refuse 
to  furniBh  water. — San  Diego  Water  Co. 
San  Diego  Flnme  Co.,  (Cal.)  34  P.  G56. 

Ferformanoe. 

11.  Plaintiff  agreed  to  sell  defendants  certain 
stock,  and  defendants  agreed  Co  take  it,  and  paj 
plaintiff  a  specified  amount  therefor;  such  pay- 
ments to  be  made  "as  soon  aad  fast  aa  the^ 
were  able,  financially,  to  do  so,  without  sacrifi- 
dng  their  interests  in,  or  the  property  of,"  sudi 
comi»any.  Seld,  that  defendants  were  boond 
to  perform  such  contract  within  such  time  as 
was  reasonable  for  the  disposition  of  their  prop- 
erty.—Fisher  T.  Chadwick,  (Wyo.)  M  P.  SOB; 
Ghadwick  t.  Hopkins,  Id. 

18.  'One  who  contracts  to  build  a  honse,  the 
last  installment  of  the  coat  to  be  paid  him  "cm 
comirfetlon  of  the  work,"  cannot  claim  such 
installment  if  the  honse  was  destroyed  by  fire 
before  the  second  coat  of  paint  was  on  the 
house,  all  the  doors  hnng,  the  faatenincs  put  on 
the  front  doors  and  windows,  or  the  build- 
ing delivered  to  the  owner. — Clark  t.  Collier, 
(Cal.)  34  P.  677. 

18.  Defendant,  the  proprietor  of  an  Inn  and 
theater,  employed  plaintiff  to  work  in  the  the- 
ater, and  advanced  ber  traveling  expenses.  She 
boarded  at  his  inn  and  remained  In  his  employ 
until  his  wife,  who  bad  charge  of  the  girls  at 
the  theater,  assaulted  her,  and  threatened  her 
life,  so  that  she  was  afraid  to  remain.  When 
she  left  there  was  more  due  her  as  salary  than 
she  owed  for  board,  but  defendant  attempted 
to  apply  ber  salary  on  the  debt  for  the  money 
advanced  her,  and  for  her  board  seized  her 
trunk,  so  that  she  was  unable  to  accept  another 
position  offered  her.  Bdd  that,  under  the  agree- 
ment, it  was  intended  that  plaintiff  should  re- 
pay the  money  advanced  by  work,  and  as  de- 
fendant failed  to  furnish  her  proper  protection 
from  her  coemployes,  and  by  selzlofi  her  trunk 
rendered  her  unable  to  obtain  other  employ- 
ment,  he  cannot  deny  that  the  debt  was  fully 
lid.— Honlln  r.  Waltera,  (Colo.  Ap^)  34  P. 


li.  Where  a  lease  of  water  po^er  provided 
that,  in  case  the  dam  and  race  controlling  the 
power  were  injured  by  high  water,  the  lessor 
ahould  repair  them  within  10  days  after  the  wa- 
ter had  fall«i  to  Its  aTerage  wintw  stage,  the 
lessor  would  be  excused  from  the  makiiig  of  re- 
pairs within  the  required  10  days  after  the  wa- 
ter had  fallen  to  the  average  winter  stage,  if 
it  rose  again  so  as  to  make  impoaaible  the  com- 
pietion  of  the  work  in  the  time  agreed.— Pengra 

Wheeler.  (Or.)  34  P.  354. 

15.  Where  plaintiff,  in  an  action  for  breach 
of  contract,  must  show  performance  on  his  part 
before  he  can  recover,  nonperforiiiance  by  him 
cannot  be  excused  on  the  ground  that  it  was 
caused  by  the  act  of  Qod;  and  Civil  Code,  { 
1511,  providing  that  want  of  performance  is 
excQsed  "when  it  is  prevented  or  delayed  by  Ir^ 
reristlble  superhuman  cause,"  does  not  apply 
to  such  cases.- Remy  v.  Olds,  (Cal.)  34  P.  216. 

16.  Where,  nnder  a  contract  with  defMidant, 
plalntifls  were  to  commence  the  work  therein 
I»ovided  for  on  a  specified  date,  and  failed  to  do 
so,  it  was  competent  for  them  to  show  that, 
though  defendant  notified  them  at  that  date 
that  it  had  arranged  for  them  to  commence, 
it  failed  to  make  the  arrangements;  such  evi- 
dence being  offered,  not  to  change  the  terms  of 
the  contract,  but  to  show  the  reason  of  their 
Lonoompliance  therewith.— Texas,  S.  F,  &  N. 
Ry.  Co.  T.  Saxton,  (N.  M.)  84  P.  532. 

 Fart  performance. 

17.  Plaintiff,  the  city  of  Los  Angeles,  in  puT> 
suanoe  of  sectioD  44  of  its  <^rter,  (Act  Jan. 
JO,  3 889 J  anthorliing  the  depodt  of  the  dty 


funds  in  such  bank  as  would  agree  to  jmj  '.*• 
highest  rate  of  interest,  appointed  defer 
bank  the  dty  depository  for  the  ensning  jn: 
and  d^MMited  the  city  funds  therewith.  B?-  -■ 
the  expiration  of  the  year,  the  atate  so^ctr 
court  decided  that  said  sectiavi  of  the  CL:-.-' 
was  void,  and   thereupon   plaintiff  wi±:rT 
from  defendant  the  amount  deposited  Ij 
Bdd,  in  an  action  ftv  the  intoest  accrued  a 
such  deposit,  that  since,  under  the  previ-i**  '- 
cislon,  the  contract  for  the  payment  of  h:p 
e&t  was  void,  and  the  maklnjr  of  it  oonstitSK 
a  felony,  plamtiff  could  not  recovw  tlierec^:ir 
—City  of  Uts  Angles  v.  Ci^  Bank,  (CaLi  :t 
P.  510. 

Actions  on  oontraota — Pleading 

18.  The  act  of  Ood  rendoing  pefforoc* 
Impossible,  if  relied  on  as  a  deft*iiae^  cc»*  - 
pleaded.— Pengra  v.  Wheeler,  <Or.)  34  P.  3&i 
lu.  As  CivU  Code.  I  1614,  providea  tki:  > 
written  instrument  is  presumptive  erideoee  c. 
a  consideration,  a  speda!  araroent  trf  t  nc 
sideration  is  not  necessary,  where  the  rrc- 

Blaint  in  an  action  on  a  contract  states  t&a:  r 
I  in  writing;  and  it  is  immaterial  that  z* 
contract  is  set  out  according  to  ita  lefti  ef- 
fect only,  and  not  in  baee  verba.  —  Hnte  * 
Eureka  Endowflient  Ass'n  of  CaUfomla.  (Cil 
34  P.  1089. 

ao.  Defendant  agreed  to  ttanafer  to  ^ 
tiffs  certain  mining  stock  Id  exchaace  fbr  ns."^ 
of  another  company  and  $25,000  in  cash,  tz 
guarantied  an  annual  dividend  of  3  per  cm~ 
the  mining  stock.  The  cash  paymeot  wai  u  > 
deposited  with  a  trust  company  mtfl  thr  tiv 
to  certain  property  was  perfected  in  the  mote 
ccHnpany.  Defendant  niiled  to  pay  the  ir- 
dends,  and,  in  an  action  therefor,  ^aintiCi  k. 
leged  the  exchange  of  stock,  and  the  dept^k .'. 
the  cash  with  the  trust  company,  bot  did  z", 
allege  that  defendant  received  the  ca^  b'.-. 
such  company.  Bdd,  that  the  complaint  fi£'4 
to  show  a  cause  of  action.  —  Jonea  t.  Vmt. 
(Cola  Sup^)  34  P.  728. 

Action  to  rescind — Judgment  ior  dns* 
ages. 

91.  In  an  action  by  the  Tcndeea  of  land  c 
rescind  the  contract  it  appeared  that  defends:: 
n  greed  to  pipe  wat»  to  the  land,  whirji  c 
failed  to  do;  that  ^aintiffs  agreed  to  dear  i=i 
plant  to  mUt  trees  one-half  the  land  vitlc 
seven  months,  and  the  balance  within  a 
thovafter;  and  that  th^  canfeil  oat  net 
agreement.  Held,  that  If  such  action  was  niei 
as  an  action  to  resdnd,  and  not  as  an  actis 
for  damages,  a  judgment  In  platntilTs  &^ 
for  the  cost  of  such  Improvements,  and  resriai- 
ing  the  sale,  could  not  stand. — Fountain  v.  Sea- 
itropic  Land  ft  Water  Co.,  (Cal.)  34  P.  4BT. 

Ooutrlbutory  Negligenoe. 

See  "NegUgence,"  4-7. 

Oonvextdon. 

See  "Trover  and  Conversioo." 

Oonveyanoea. 

See  "Ohattd  Mortgafes:"  "Deed^*  fFVaadriesl 
Conveyances;"  '^Mortgagca^  '^■le^  T» 
dor  and  Pnrcliaser." 

OOBPORATIONB. 

See,  also,  "Banks  and  ]3aakinK^'  **Canlenf 
"Inanrance;"  "Irrigation;"  "Mnnkipai  Or- 
poratiotts;"  "Railroad  Companieo." 

Action  against  atocUudder,  see  "LiaaiOatioB  d 
Actions,"  2. 

Special  laws,  see  "Coaatitntioaal  Iaw,**  7-10l 

usurpation  of  corporate  faanchiaa.  ase  ^Qm 
Warranto^" 
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Amending  arUoles  or  oertlfloate  of  In* 
corporation. 

I.  A  cbaoge  of  the  lavs  of  a  mutual  bm- 
Gt  association  In  regard  to  the  paymeDt  of  ben- 
fit  certificates  is  oot  an  amendment  of  Its  cer- 
ificate  of  incorporation  or  articlea  of  aaaocia- 
kni.  within  the  meaning  of  Civil  Code,  I  862, 
ruvidins  the  method  for  matdnx  »nch  amend- 
lents.— Bowie  Grand  Lodge  of  Leglcm  of  the 
Vest,  (Cal.)  34  P.  103. 

KTho  may  question  oorporate  powers. 

a.  Even  though  a  corporation  claiming  title 
0  land  mar  not  hare  had  the  right  to  acquire 
iid  hold  the  same,  the  qnestioQ  cannot  be 
aised  bj  a  stranger  asserting  an  unwarranted 
laim  of  ownership.  Per  Harwood,  J.— Butte 
lardware  Co.  t.  Schwab,  (Mont.)  34  P.  24. 

/orporations  de  footo. 

8.  The  mere  fact  that  the  owners  of  a 
nine  use  a  oorporate  name  does  not  make  a 
orporation  de  facto,  Tihere  no  corporate  act  is 
i^ormed,  and  no  steps  have  been  taken  to 
^corporate.  —  Bash  r.  GnlTflr  Qold-Mta.  Go., 
Waah.)  34  P.  462. 

Corporate  existence. 

4.  Proof  of  a  defendant's  incorpwatlon  is 
.nnece^sarr  where  it  has  appeared  to  a  suit, 
nd  therefore  the  admission  of  parol  evidence 
f  its  incorporatiou,  thou^  incompetent,  is 
armless  error.— A.  Gauthler  Deooranng  Oo.  t. 
lam,  (Colo.  App.)  34  P.  484. 

b.  Under  Code  Proc.  S  104.  snbd.  1,  which 

Suires  the  answer  to  contain  a  general  or  spe- 
c  denial  of  each  material  allesntion  of  the 
omplalnt  eontroverted  hf  defendant*  such  de- 
ials  put  plaintiff  to  his  proof  as  to  erery  alle- 
ation  material  to  bis  cause  of  action;  and 
.ence  a  general  denial  in  an  answer  is  sufficient 
0  require  plaintiff  to  proTe  Its  corporate  cbar- 
cter  aneged  in  the  complaint.— ^wn  of  Den- 
er  T.  Clt7  of  Spokane  Falla,  (Wash.)  34  P. 
26. 

 Estoppel  to  deny. 

&  The  fact  that  the  owners  of  a  mine  used 
he  name  C.  OoId-MIning  Co.  before  any  legal 
teps  were  taken  by  them  to  form  a  coriwra- 
iou  does  not  estop  the  corporation,  when  legal- 
f  organized,  from  denying  its  prior  existence. 
-Bash  7.  Culver  Gold-Min,  Co.,  (Wash.)  34  P. 

7.  The  maker  of  a  note  is  estopped  from 
:enying  that  the  payee  is  or  was  a  corporation, 
>y  hie  having  dealt  with  it  as  such,  and  re- 
'elved  the  ctmsideration  of  the  note.— Bank  of 
ibaata  t.  Boyd,  (Cal.)  84  P.  887. 

3ontraotB. 

8.  In  an  action  on  a  note  purporting  to 
tare  been  made  by  defendant  corporation, 
rhere  it  aiq>ears  that  all  the  business  of  de- 
'endant,  Incinding  the  making  of  numerous 
limilar  notes,  had  for  a  long  time  be«i  tran*- 
Lcted  by  Its  iveflident  and  secretary,  ftha  ex». 
•nted  the  note,  and  that  tiieir  actions  had  al- 
ways been  informally  ratified  by  paying  the 
lotes,  and  otherwise,  defendant  is  estof^ed  to 
leny  the  authority  of  such  officers  to  execute 
he  note.— Duggan  v.  Pacific  Bo<nn  Co.,  (Wash.) 
4  P.  157. 

8.  Where  a  creditor  of  a  corporation  per- 
aits  the  president  to  retain  tor  ait  own  use 
be  money  he  has  brought  with  which  to  pay 
>ff  tiw  note,  the  note  being  allowed  to  stand, 
he  prerident,  In  giving  a-note  of  the  corpora- 
ion  in  renewal,  acts  for  himself,  and  not  for 
be  corporation.— Edward*  t.  Carson  Water  Co., 
Nev.)  34  P.  381. 

10,  The  grantee  of  grantees  of  a  corpora- 
ion,  in  a  suit  by  the  latter  to  quiet  title,  can- 
tot  claim  that  it  had  no  power  to  acquire  and 
lold  land,  as  any  title  he  may  have  Is  derived 
'rom  it.  Per  De  Witt,  J.— Bntte  Hardware  Co. 
r.  Schwab,  (Mont.)  34  P.  24. 

II.  A  corporation  which  namee  one  as  man- 
iger,  and  allows  him  as  snch  to  largely  contn^ 


Its  business,  will  be  held  responsible  for  his 
acts  in  its  name,  unless  it  affirmatively  shows 
that  such  acts  were  unauthorized. — Carrigan  v. 
Port  Orescent  Imp.  Co.,  (Wash.)  34  P.  14a 

13.  A  mining  cotporatiMi  is  not  liable  for 
the  fulfillment  of  contracts  between  Its  pro- 
mote, or  for  m<Hiey  expended  by  them  In  the 
original  purchase  of  the  mine  and  its  devdop. 
ment.  unless  a  contract  to  be  responsible  is 
clearly  proved.— Bash  t.  ColTer  Gola-Min.  Cow, 
(Wash.)  34  P.  462. 

13.  A  president  of  a  corporation  went  to 
one  holding  a  note  against  It,  and,  after  telling 
blm  that  he  had  the  money  to  pay  the  note, 
and  after  the  creditor  had  produced  the  note, 
he  told  the  credits-  that  he  needed  the  money, 
and  he  would  give  his  stock  in  the  corporation 
as  security  if  ne  could  keep  it.  The  creditor 
decided  that  he  did  not  want  the  stock,  but 
said  that  it  could  stand  as  it  was,  and  the 
president  could  pay  it  to  him  in  a  few  months. 
The  president  used  the  money  for  his  own  pur- 
poses. Hdd,  that  the  Indebtedness  of  the  cor- 
poration was  thereby  liquidated,  so  that  an  nn- 
anthorised  note,  given  in  renewal,  was  wlthont 
eonriderati<Hi,  and  the  corporation  was  not  es- 
topped to  deny  its  validity.— Edwards  v.  Carson 
Water  Co.,  (Nev.>  34  P.  881. 

14.  Where  the  power  to  authorize  the  exe- 
cution of  notes  for  a  corporation  rests  in  the 
board  of  trustees,  a  note  executed  by  the  presi- 
dent and  secretary  without  a  resolution  of  the 
board  is  not  authorized,  though  they  constitute 
a  majority  of  the  board.— Edwards  v.  Canon 
Water  Co..  fNev.)  84  P.  881. 

15.  A  railroad  company  emidoying  an  attor- 
ney to  perform  services  connected  with  the 
construction  of  a  connecting  line,  which  it  con- 
templates operating  as  an  extension  of  its  road, 
is  liable  for  his  services,  and  cannot  defeat  an 
action  for  the  value  thereof  on  the  ground  that 
its  general  officers  had  no  power  to  bind  the 
corporation  for  such  aervices.— St.  liouis  &,  S. 
F.  R.  Co.  V.  Kirkpatri<^,  (Kan.)  34  P.  400. 

16.  So  long  as  a  corporation  is  a  "goii^g  cor- 
poration,"  engaged  in  the  conduct  of  the  busi- 
ness for  whii£  It  was  organized,  and  not  known 
or  believed  to  be  InsoWent  by  Its  officen  and 
managers,  wltli  assets  exceeding  its  liabilitlee 
by  many  thousand  dollars,  it  is  not  in  snch  a 
state  of  insolvency  as  will  preclude  its  execut- 
ing a  mortgage  on  its  pntpaty  in  good  faith  to 
secure  a  debt  of  the  corporation,  though  its 
directors  are  security  for  the  debt— Sabin  v.  Co- 
lumbia River  Lumber  &  Fuel  Co.,  (Or.)  84  P. 
602. 

 With  officers  and  stockholders— 

Batifioatlon. 

17.  A  corporation  authorized  itm  president 
to  execute  a  mortgage  to  secure  a  loan,  at  a 
rate  of  interest  and  for  a  Iwigth  of  time  speci- 
fied. The  mortgage  executed  by  him  was  for 
a  shorter  period  than  authorized,  and  provided 
that  the  interest  should  be  paid  moatbly,  that 
a  failure  to  pay  Inteceat  when  dne  rendered  the 
prindpai  due,  and  that  the  mortgagees  ahonld 
recover  attorney's  fee*  in  case  of  foreclosure. 
These  conditions  were  not  authorized,  but  the 
company  ace«>ted  the  money  and  used  it  for 
the  purpoaes  intended,  and  paid  the  Intnest  on 
the  mortgage  monthly  for  four  months.  Bdd 
that  in  an  action  to  foreclose  the  mwtgajge  for 
default  in  interest,  the  corporation  and  its  as- 
signee were  estopped  from  denying  the  author- 
ity of  the  president  to  execute  it.— Gribble 
Columbus  Brewing  Co.,  (Cal.)  34  P.  627. 

18.  Where  the  power  to  enthorize  the  eze- 
entlon  of  notes  ftv  a  corporation  rests  in  the 
board  of  trustees,  the  trustees  cannot  be  held 
to  have  ratified  the  act  of  the  president  and 
secretary,  who  had  executed  a  note  for  the 
corporation,  by  reason  of  the  knowledge  of  a 
majority  thereof,  acquired  whUa  acting  asiires- 
ident  and  secretary.— Edwards  v.  Carson  Water 
Co.,  (Nev.)  34  P.  381. 

18.  The  fact  that  the  secretary  made  om 
a  statemrat  of  the  debts  of  the  corporation  in 
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grosB  was  not  soffident  to  give  the  atockhold- 
ers  aotice  that  an  unanthorized  note  was  In- 
cluded therein,  so  that  by  their  inaction  they 
should  be  held  to  have  ratified  it.  or  to  be 
estopped  to  deny  Its  validly  .—Edwards  t.  Gat- 
son  Water  Co.,  (Ner.)  34  P.  881. 

Actions. 

50.  In  an  action  to  foreclose  a  mortgage 
made  for  a  corporation  bf  its  Mcridoit  witii' 
ont  anthority,  where  the  complaint  states  facts 
showing  ratification  of  the  president's  act, 
and  the  answer  simply  denies  the  "due  execa- 
tion"  of  the  mortgagee  for  want  of  authority, 
but  does  not  deny  the  facts  stated,  diowing  a 
ratification,  plaintiffs  are  entitled  to  Judement 
without  proof  of  aQthority.— Gribblo  t.  Oolnm- 
biw  Brewing  Ckk,  (GaL)  Sft  P.  627. 

Btook. 

51.  A  re8<dutlon  by  the  board  of  dfreetora 
"that  the  preddent  and  secretary  are  hereby 
ordered  to  commencs  salt  ftir  the  oollection  ot 
assessment^*  on  sto^  snfidently  shows  a  walT* 

tr  of  fnrther  proceedings  und^  the  (^aptra  tor 
tiie  collection  of  dellnqueot  Eumessments. — San 
Gabriel  Valley  Land  &  Water  Co.  v.  Deimis, 
(Cal.)  34  P.  441. 

~—  AotiODB  on  subeoriptlon. 

2S.  Code  1881,  i  2421,  as  amended  by  Acts 
1886,  p.  84,  declaring  corporations,  and  tlie 
members  thereof,  liable  to  all  the  conditions  and 
Habllides  "herein  imposed  and  to  none  others," 
and  proTlding  (section  243(^  for  the  forfeiture 
and  siJe  of  stock  for  nnpaid  snbscripUons,  does 
not  reHsre  Btockhoiders  from  liability  to  be  sued 
by  the  corporation  on  their  subscription,  and 
limit  the  remedy  against  them  to  forfeiture  and 
sale  of  their  stock.— Paget  Sonnd  A  C.  R.  Co. 
V.  Ouillette.  (Wash.)  M  T.  929;  Same  t.  El- 
well.  Id. 

38.  When  the  trustees  of  a  corporation,  su- 
ing on  a  subscription  to  Its  capital  stock,  show 
that  they  hare  taken  steps  which  the  law  au' 
thorized  them  to  take,  the  presumption  is  that 
they  have  taken  them  regularly;  and,  if  there 
Is  any  by-law  which  renders  their  action  Irreg^ 
nlar,  it  is  matter  of  defense,  and  should  be  so 
plmded.— Paget  Sound  A  O.  B.  Co.  T.  OoUIette. 
rWash.)  S4  P.  929:  Same  t.  ElweU.  lA 

 Transfer. 

M.  Ood«  188QU 1 242»,jpnivtde8  that  a  trans* 
fer  of  eoiporate  stock  nail  not  be  raUd,  ex- 
cept between  parties,  until  the  same  is  record- 
ed in  the  books  of  the  corporation.  Section 
2432  provides  that  "any  stockholder  may  pled^ 
his  stock  by  a  delirerr  of  the  certificate,  •  *  * 
bnt  may,  aerertiidesst  r^tresrat  the  same  at 
all  meetings,  and  vote  as  a  stockholder."  The 
chapter  further  provides  that  the  books  contain- 
ing the  record  of  shardioldera  shall  be  open  for 
the  inspection  of  any  of  the  "stockholders  or 
creditors  of  such  corp(»ation."  Bdd,  that  the 
title  of  the  pledgee  of  stock  Is  superior  to  that 
of  the  purchaser  on  execution  against  the  pledg- 
ing stockholder,  though  the  transfer  to  the 
pledgee  is  not  recorded.— Pwt  Townsend  Kat. 
Bank  T.  Port  Townsend  Gaa  A  Fml  Oa, 
(Wash.)  84  F.  ie& 

Furdhase  by  corporation  of  Its  own 

stock — OondltlonB  of  resoisslon. 

25.  In  an  action  by  a  corporation  against  a 
former  stockholder  to  recover  money  paid  him 
by  Its  president  for  his  stock  on  an  ultra  vires 
purchase  thereof  for  plaintiff,  the  latter  is  not 
3xcased  from  tendering  a  return  Of  the  stock 
OD  the  ground  that  its  purchase  of  its  own 
stock  eztingaished  it,  since  the  stodc  was  not 
actually  eztlnguishea,  the  only  effect  of  the 
purchase  being  to  lessen  the  amount  of  sub- 
scribed capital  stock,  leaving  plaintiff  free  to 
Issue  the  same  number  of  snares  to  new  sob- 
scribers.  and  therefore  it  could  have  issued  a 
new  cntificate  to  defendant— Bank  of  San  Lnla 
Obispo  T.  Wiekeisham,  (Oal.)  84  P.  444. 


Members  and  stookholdera. 

26.  Where  a  corporation  aoid  WKne  «f  b 
stock,  for  nonparment  of  assessments,  and  I  i 
the  same  in,  in  wfaidi  the  stxtckholder  u- 
quiesced,  it  cannot  on  its  own  motioo  treat  -jc 
sate  as  invalid,  and  reinstate  tlw  attotikbfjlia. 
so  as  to  r«ider  htm  liable  for  the  »mi  siisi 
Patterson  v.  Brown  A  GunidOQ  I^ch  Cb. 
(Colo.  App.)  84  P.  769. 

 Liability  for  oorpOTate  debts. 

1)7.  The  liabilitT  of  cosporate  stocbboMeii « 

the  creditors  of  the  corpora  tioo  Is  aeveni.  u: 
not  joint,  and,  wbra  proceeded  against  hj  w 
tion,  each  must  be  sued  soiarmtelT'.  Abb^  *. 
Dry  Goods  Co.,  24  P.  426,  44  Kaa.  4U,  fd- 
lowed.— How^  V.  First  Nat.  Bank.  (Kaaj  It 

Pa  88Sb 

Oorpns  DeliotiU 

See  "BorgJary."  2. 

OOBTB. 

Bight  to  costs. 

1.  Where  plalntift  reeovm  !n  an  aetSss  fir 
the  recovery  of  goods,  he  is  entitled  to 
thongh  the  goods  were  convMled,  and  the  jcv- 
ceeds  depofiited  with  the  officer  of  the  cosr-- 
Mansfield  v.  First  Nat.  Bai^  (WaA.)  U  F. 
143. 

3.  A  habeas  corpns  ismseedins  a 

er  against  a  father  to  obtaJn  poasesmia  d 
their  dilld  Is  a  "special  proceedins  in  the 
tore  of  an  action,"  within  the  mm^ning  eiCtit 
Civil  Proc  I  4Sti.  providinK  that  eoeta  absB  bt 
allowed  la  such  {Koosedinss  to  nlaintiS  sa  s 
^d|m^  in  Us  favor.— Stat*  t.  KmnO,  (Itaii 

ft.  Where  an  sctiiKi  ia  dismissed  befat 
trial  because  of  the  reveal  of  the  statstc  nds 
which  it  waa  Ivonght,  d^eadlattt  ia  not  taiiiM 
to  costs,  thoatA  Code  Pkml  |  827.  pro«iirt 
that.  *in  all  cases  where  costa  and  tfidrm- 
ments  are  not  allowed  to  the  plaintiff,  the  it- 
feudaut  shall  be  entitled  to  faave  jodenait  k 
his  favor  for  the  same."— niorston  <>>uaty  t. 
Scamael,  (Wash.)  84  P.  470;  Sana  t.  BsAa 
Id. 

Who  liable. 

4.  No  costs  are  taxable  against  the  stste  b 

an  action  which  it  has  permitted  to  be  bnnsii 
against  itself  to  enable  plaintiff  to  qiriec  d:> 
to  certain  land,  but  when  It  aroeala  mm  t 
clslon  in  plaintiff's  favor,  and  therein-  pms  ::- 
self  in  the  wrong,  the  costs  of  aK>raI  are  ux- 
able  against  it--fiomine  v.  Static  (WaakJ  34 
P.  024. 

 Petitioner  for  writ  of  habeas  cor- 
pus. 

6.  Costs  may  be  nopo'ly  taxed  acaisa 
one  invoking  the  writ  of  habeas  eonnu  w^jwo; 
meritorious  cause.— State  T.  RariMllda,  (MsrtJ 

34  P.  613. 

Taxation  of  costs. 

6.  When  the  ease  was  set  for  trial,  idsic- 
tiff  waived  a  Jnzr,  and  defendant  stated  thsL 
wfaHe  he  did  not  demand  a  jury,  he  did  not  «- 
pressly  waive  It  On  the  day  set  for  vM  t 
jury  was  in  attendance,  and  the  parties  tba 
announced  that  they  had  agreed  to  try  ite 
ease  without  a  Jury.  Pl^tiff  did  not  pay  a 
become  liable  for  any  Jnry  feea.  BeU,  mi*, 
coald  not  recover  the  jurors'  nttmrtancc 

as  costs.— Preshour  v.  Who,  (OaL)  34  P.  57. 

7.  Code  CivH  Proc  fi  509,  proridea  that  if 
any  party  shall  inelode  In  his  verified  wxr 
orandum  of  costs  and  disbareements  aerct- 
sarily  Incurred  any  item  to  whkh  he  ■  nut 
entitled,  and  his  aaTOfsary  diall  premll  witt 
a  motioo  to  retax.  "there  Aall  be  taxed  as  a 
part  of  the  cost  of  sudi  motion,  a  docket  ft* 
of  twenty  five  dollars."  Bdd  mandatorT  ii 
favor  of  the  party  moving  to  retax.  and 
within  the  court's  discretion.— IHrst  Mat.  BssI 
T.  Nelll,  (Mont)  34  P.  180L 
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r  ofifered  to  do  equity,  but  have  sought  in 
111  courts  to  defeat  plai&tiff'B  whole  claim, 
-will  not  be  allowea  outs  of  ajveal.— Lang 
GadweU,  (MonL)  34  P.  967. 

.  criminal  oases. 

9.  Mills'  Ana.  St  ]  699,  proTlding  that 
Bts  in  criminal  cases  shall  be  paid  hf  the 
□ntr  when  the  defendant  shall  be  conrlcted 
d  shall  be  unable  to  pay  them,  and  whm  de- 
ndant  is  ac<iuitted,  "unless  the  prosecuting 
tness  be  adjudged  to  pay  them,"  refers  only 

the  costs  of  the  prosecution,  and  not  to 
ose  of  defendant  —  Board  Com'rs  Fremont 
itinty  T.  WilKm,  (Oolo.  App.)  84  P.  266. 

10.  Act  March  14.  1889,  (16  Seas.  Laws,  p. 
7.)  S3  8,  9.  provided  tliat  the  county  attorney 
ould  be  compensated  by  a  salary  and  certain 
es.  the  total  not  to  exceed  f3,000.  Act 
arch  6.  1891,  (2  Sess.  Laws,  p.  235,)  S  1, 
orides  that  the  fees  of  all  county  ofllcers 
Lined  tberein  shall  be  turned  into  the  coont? 
easury.  but  the  county  attorney  is  not  named 
I  one  of  such  officers.  Section  3  provides  that 
.e  "officers  named  in  section  1  of  this  act 
i.ill  be  allowed  to  receive  as  annual  compen- 
ition  •  •  *  as  follows:"  and  the  list  giv- 
I  includes  the  coun^  attorney  and  his  salary. 
eld.  that  the  fees  of  the  county  attcro^  tax- 
ile  tinder  Act  1889  cannot  be  taxed  against 

defendant  convicted  In  a  criminal  case  for 
le  purpose  of  being  collected  and  turned  into 
le  county  treftsury.  —  State  T.  lOddleton, 
■lent.)  84  P.  184. 

11.  Act  March  6>  1891,  <2  State  Sess.  Laws, 
yS.)  requiring  the  clerk  of  the  supreme  coort 
>  collect  'in  advance"  from  the  appellant  a 
'>cket  fee  of  ¥10  on  filiog  the  transcript,  ap- 
lies  to  criminal  cases  appealed  the  state. — 
tate  T.  Northrup»  (Mont)  84  P.  W8l 

Ooxmsel. 

ee  "Attorney  and  Client" 
.rxuments  of,  lee  "Crindiial  Law,"  2^24; 
*TWal,"  8.  9. 

OOUHTUSS.  ' 

*e,  also,  "Highways;"  "Irrigatton;"  "Schools 
and  School  Districts." 

>eIegetion  of  power  to  trlbonal  transacting 
coanty  buEiness,  see  "ConstitutlonaJ  Law,"  4. 

>iscretiDn  of  diHtrict  attorney,  see  "Manda- 
mus," 6- 

ilnforcing  Uen  against  conrtfaouse,  see  ''Me- 
chanics' Liens,"  6. 

jnporition  of  license  tax.  see  "licenM." 
>ffioerB. 

1.  Under  Const  art  11,  i  C,  declaring  that 
:he  legislature,  by  general  and  uniform  laws, 
ihall  provide  for  the  election  or  appointment  in 
:he  connties  of  supervisors,  sheriffis.  clerks,  and 
luch  otbo*  county  and  munldpal  officers  as  pub- 
ic convenience  may  regnire,  and  shall  prescribe 
;helr  duties  and  fix  their  terms  of  office,  a  coun- 
7  cannot  create  the  office  of  license  tax  col- 
.ector,  and  make  appointments  therefor.  —  Bl 
Dorado  County  v.  Melss,  (Oal.)  34  P.  716. 

3.  A  county  treasurer,  whose  bond  is  con- 
ditioned that  be  shall  faithfully  perform  the 
duties  of  his  office,  pay,  aocording  to  law,  all 
moneys  which  shall  come  into  his  hands  as 
treasurer,  render  true  account  thereof  whenev- 
er required  by  the  commissioners  or  by  law, 
and  deliver  to  his  succeBsor,  or  any  person  au- 
thorised by  law  to  receive  them,  all  moneys, 
books,  papers,  etc.,  of  his  office,  and  whose  stat- 
utory duty  it  is  to  receive  all  moneys  belonging 
to  toe  county,  and  pay  them  out  only  on  the 
orders  of  the  board,  except  where  otherwise 
specially  i^vided  by  law,  is  a  trustee  of  an 


ties  of  district  officers,  and  to  prescribe  their 
terms  of  office.  Section  6  provides  that  the 
board  of  county  commissioners  shall  fill  all 
vacancies  in  any  road  district  office  by  ap- 
pointment Code,  vol.  1,  8  1937,  provides  tliat 
Bocb  boards  shall  divide  snch  connties  into  suit- 
able road  districts,  and  may  cliange  the  boun- 
daries thereof  not  oftener  than  once  a  year. 
Section  19SS  provides  for  elections  In  the  sev- 
eral counties  of  an  elector  of  each  road  district 
as  road  overseer,  to  hold  office  for  two  years,  or 
until  his  successors  are  elected  and  qualified. 
Section  842  proTldes  that  every  office  shall  be- 
come vacant  on  the  Inenmbmt'e  ceasing  to  be 
an  inhabitant  of  the  dlitrlct  for  which  he  was 
elected,  or  within  which  the  duties  of  his  office 
are  to  be  discharged.  Beld  that,  where  a  per- 
son had  been  elected  road  OTereeer  of  a  cer^ 
tain  district  the  commissioners  conld  not  ereato 
a  yacancy  In  the  office  of  road  oversew  in  snch 
district  by  so  changing  its  boundaries  as  to 
leave  out  that  part  in  which  snch  person  re- 
sided, and  adding  It  to  another  district— State 
T.  Nelson,  (Wash.)  84  P.  562. 

County  board — Meetings. 

4.  The  acts  of  a  board  of  connQr  ammls- 
doners  between  Its  regular  meetings  are  void 
where  its  records  show  that  the  preceding  reg- 
ular meeting  was  adjourned  sine  die,  and  ^1 
to  show  a  compliance  with  the  nrovi^ouB  of 
Gen.  St.  1 1945,  for  calling  Qwdal  meetings.— 
Sute  V.  Board  Com'rs  Washoe  Oountar,  (Not.) 
•Ai  P.  10B7. 

Duty  to  flirnish  space  for  law  library. 

5.  The  setting  ai>&rt  by  the  county  board 
of  supervisors  of  a  few  feet,  for  shelf  room 
for  a  law  library.  In  a  large  room  occapied  by 
the  principal  county  officers,  and  by  the  board 
of  supervisors  when  In  session,  wnere  access 
to  the  books  is  obstrncted,  and  rendered  great- 
ly inconvenient,  by  fQmltnre  and  other  arncles 
occupying  the  room,  and  where  the  biooks  can- 
not bo  consulted  or  need  with  reasonable  con- 
venience, is  not  providing  such  a  library  room 
for  the  use  of  the  law  library  as  Is  contem- 
plated by  Act  March  31,  1891.  providing  for 
the.  establishment  of  law  libraries  in  the  dif- 
ferent counties  of  the  state.— Board  oi  Law  U- 
brftry  Trustees  v.  Board  Snp'n  Orange  Connty, 
(Cal.)  34  l\  244. 

Statutes  applicable  at  optloa  of  oounly 
— EflTect  of  acceptance. 

6.  After  the  board  cf  supervisors  ni  a 

county  has  voted  that  Act  March  81,  1891,  es- 
tablishing law  libraries,  shall  be  applicable  to 
such  county,  it  cannot  evade  the  force  and  ef- 
fect of  the  statute  by  repealing  the  adopting 
ordinance,  since  the  coun^,  after  once  coming 
within  the  provisions  of  the  act  Is  tiiere  for 
all  purposes,  as  fully  and  comidetelr  as  if  it 
had  passed  directly  under  the  proTision  of  the 
act  at  the  date  of  Its  enactment— Board  of 
Law  Library  Trustees  t.  Board  Snp'ra  Ormge 
County,  (CaL)  34  P.  244. 

Contracts. 

7.  Under  Oen.  St  S  8136,  which  requires 
the  county  auditor,  at  the  county's  expense,  to 
procure  a  full  set  of  weights  and  measures  for 
his  county,  It  is  not  necessary  that  the  county 
commissioners  authorize  the  purchase  by  the 
county  auditor,  or  subsequently  ratify  it,  to 
make  it  binding  on  the  county.  —  George  D. 
Barnard  &  Co.  v.  Wahkiakum  County,  (Wash.) 
34  P.  920. 

&  Act  March  14,  1883.  (County  Govern- 
ment Act)  audutfiaes  the  county  board  of 
supervisors  to  issue  bonds,  and  provides  that 
the  bonds  shall  be  delivered  to  the  county  treas- 
urer, by  whom  they  shall  be  sold  to  the  highest 
bidder.  Section  2S  further  authorizes  the 
board  to  do  "all  other  acts  and  things  «  •  • 
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which  mar  be  necessary  to  the  full  dUchorse 
of  the  duties  of  the  legislative  aathority  of  the 
county  eovernment."  Htid.  that  the  board  did 
Dot  have  authority,  oader  section  26,  to  em- 
ploy an  agent  to  procure  bid*  to  be  made  for 
such  bonds.  —  Smith  T.  Los  Aatdes  Ocrantr. 
(Cal.)  34  P.  438. 

Olftlma  against. 

9.  Printers  who  publish  a  delinquent  tax 
list,  and  fail  to  transmit  to  the  countj  treasurer 
the  afBdsTlt  required  by  G^en.  St.  18S&,  c  107, 
i  108,  cannot  recover  pay  for  such  publication 
from  the  county^ Moriarty  t.  Boud  Com'rs 
Mf  rria  County,  (Kan.)  34  P.  781. 

 AUowanoe  by  county  board. 

10.  Oen.  St.  IS  621,  t^3,  provide  that  the 
powers  of  an  organised  couu^  shall  be  exer- 
cised by  the  county  commissioners.  Section 
538  invvides  that  such  board  shall  have  power 
to  examine  and  allow  all  accounts  chai^eable 
against  the  county.  Section  545  prorides  that 
no  account  shall  be  allowed  by  the  board  unless 
it  is  made  ont  in  separate  items,  and,  where  no 
specified  fees  ore  allowed  by  law,  the  time  ac- 
taally  given  to  the  service  charged  in  such  ac- 
count shall  be  specified.  Held,  that  such  board 
has  a  reasonable  discretion  in  the  administra- 
tion of  county  affairs  and  In  the  allowance  of 
olaims  for  services  pofonned  for  the  county 
by  a  county  officer,  for  which  no  spedfied  fees 
are  allowed  by  law.— Board  Com  rs  Oarfleld 
Gonnty  t.  Leonard,  (Colo.  App.)  34  P.  SS3. 

11.  Where  one  board  of  commissioners  al- 
lows and  pays  dniy  itemised  and  verified  at^ 
counts  of  a  county  officer  for  services  In  tiiS 
line  of  official  duty,  for  which  no  specified  fees 
are  allowed  by  law,  a  subsequent  board  can- 
not recover  back  from  snch  office:  the  whole 
snm  so  paid  Urn,  on  tiie  groimd  that  it  was 
for  overcharges,  and  paid  by  mistake.  In  the 
absence  of  n^ud  on  his  part  In  obtaining  pay- 
ment.—Board  Com'rs  Garfield  Coontr  t.  Xeon- 
ard,  (Colo.  App.)  84  P.  583. 

Actions. 

13.  A  county  can  maintain  an  action  for  a 
license  tax,  though  the  provision  of  the  ordi- 
nance of  its  sapervisors  imposing  the  license 
tax,  which  creates  the  office  of  license  tax  col- 
lector, and  ai^intinga  person  to  fill  it,  is  void; 
since,  the  amount  of  the  tax  bring  fixed  and 
declared  by  the  ordinance  to  be  a  debb  due  the 
county,  to  be  collected  by  action  in  the  name  of 
the  county,  its  general  power  to  sue  is  not  af- 
fected by  tiie  provision  that  the  action  sluU  be 
tv  direction  of  the  license  tax  collector.  —  SI 
Dorado  Oountr      Meiss,  (Cal.)  84  P.  716, 

OOUBTS. 

See,  also.  "Judge;"  "Justices  of  the  Peace." 

Adjournment  by  clerk,  see  "Clo-k  of  Court." 
Admiralty  jurisdiction  of  state  courts,  see  "Ad- 
miralty." 

CompeUing  courts  to  entertain  appeal,  see  "Man- 
damns."^S,  4^ 

Contrd  of  executive  department,  see  "Consti- 
tutional Law,"  8. 

Trial  by  court  without  jury,  am  "Trial."  2Z-3S. 

Babmiasion  of  quMtUmi  by  governor 
and  legislature. 

1.  Under  the  constitutional  provision  re- 
qoirlng  the  sapreme  court  to  answer  questions 
propounded  by  the  legislature  and  governor, 
a  question  as  to  the  priority  of  ai^ropriations 
where  their  aracregate  exceeds  the  constitution- 
al limitation.  Involving  claims  of  private  par- 
ties against  the  state,  should  not  be  answered, 
as  this  would  be  a  mere  ex  parte  adjudication, 
in  violation  of  Const,  art.  2,  5  25,  providing 
that  no  one  shall  be  deprived  of  property  with- 
out due  process  of  law.— In  re  Priority  of 
islatire  ApproiwIatitMis,  (Colo.  Sup.)  84  P.  277. 


T«nn — Time. 

8w  In  the  absence  of  a  statute  prasr^ 
the  term  In  such  a  case,  the  uonattendun  ; 
the  judge  on  the  day  fixed  tiy  law  for  oporj 
the  tivm  results  in  the  lapse  and  losi  tbest 
—In  n  TerriU.  (Kan.)  34  P.  467;  Jattlh 
Claskey,  Id.  459. 

When  Judge  acts  as  court. 

8.  Uuder  ths  iweaent  constitotion,  lAa 
ever  a  judge  of  the  sup^or  court  is  pniati: 
the  place  designated  for  the  traiiitetiai  <£ 
judicial  business,  and  there  assnmes  to  tn^s- 
act  such  bnsiness,  his  acts  are  the  aeti  of  tb> 
"court:"  and  ther^ore  an  order  di^MnsK 
with  an  undertaking  on  an  appeal,  iud« 
signed  by  a  judge  of  the  superior  court  irf  Su 
Francisco  oonn^  while  holding  a  mmrndtt 
of  the  d^Hurtmoits  of  the  court  at  iti  cdci 
room,  is  a  sufficient  compliance  with  Code  &• 
11  Proc.  S  046,  providinc:  that  the  "eout''  k 
low  m^  disp^iae  with  an  undertBUnxap if- 

?ieal  in  certain  cases.— Von  Sdunldt  j.wAa 
Cal.)  S4  P.  109. 

Jurisdiction — Of  api>eUate  oonrts. 

4.  Const  art.  8,  |  11.  whidi  pcoridci  ten 
the  dbtrict  court  ''shall  have  ^ipeUate  }cr.> 
diction  in  all  cases  arising  in  justice's  ud  a- 
ferior  courts.^  in  their  respective  distiica  i-  i 
may  be  provided  by  law,  ^d  cniiiiUfit  vr: 
this  constitution,"  does  not  limit  tlie  aji^-:  | 
jurisdiction  of  such  conrt  to  anwals  from  in- 
tices'  and  inf  wIot  courts  only,  and  proUUt  Ik 
legislatore  from  providins  for  sppeil  to  tk  | 
district  court  by  toe  par^  aggriena  hf  Mic- 
tion of  the  state  board  of  medical  audia 
In  revoklnff  the  license  of  a  physidbui  to  rrt.  ' 
tice  medicine  and  Burgerr.— State  v.  Dutns 
Court  of  First  Judicial  District,  (Mont)  34  P.  i 
298.  I 

5.  Sess.  Laws  1891.  p.  118.  pnridta  Ibti 
no  writ  of  error  from  the  supreme  court  ia  < 
He  to  review  the  final  judgment  of  aa  infctn  I 
court  unless  the  construction  of  a  prorisn  £ 
the  state  or  federal  constitution  ii  oMoa- 
ry.  Held,  that  where  an  inferior  coDt  fau 
found  the  determination  of  a  otHistitatkCi 
question  necessary,  the  supreme  court,  aii*d 
of  error,  has  entire  jurisdiction,  not  ootr  c 
the  constitutional  question  raised,  but  of  iJ 
matters  necessary  to  a  complete  determinioa 
of  the  case.— Trimble  t.  Peofrie^  (Cohk  Ssp-iM 
P.  981. 

6.  Under  the  act  of  1891.  cwsttif  ttt 

court  of  appeals,  and  depriving  the  iqikm 
court  of  jurisdiction  of  writs  of  error  un  tf- 
peals,  unless  the  judgmmt  exceeds  fUSff),  > 
the  matter  relates  to  a  franchise  or  frnm 
or  requires  a  constmctlon  of  the  fadstl  <f 
state  constitution,  error  does  not  fie  id  i  v- 
trict  court's  judgment  of  dismissal  tn  u  l^ 
tion  for  usurpation  of  a  public  offica.— Pwt^ 
T.  Carver.  (Colo.  Sup.)  34  P.  076. 

 Courts  of  probate. 

7.  A  county  court,  having  by  ststate  ^ 
control  of  the  estates  of  decedents  aad  DS 
persons  administering  them,  and  ala> 

as  to  matters  within  its  jurisdiction,  the  po*- 
ers  of  a  court  of  equity,  may  ordw  an  tdiUB- 
istrator,  who  is  wasting  the  assets  of  (be  » 
tate,  to  turn  over  the  funds  in  bis  bin^  ^ 
his  affairs  can  be  Investigated,  or  until  be  tu 
be  removed,  and  his  successor  appointed.-F';'- 
ple  V.  County  Court  of  Arapahoe  CouDty.  iCw- 
App.)  34  P.  ie& 

Offonses  against  United  States— By  wim 
law  governed. 

8.  On  the  trial  In  a  territorial  court  of « 
offense  against  the  laws  of  the  United  Satrt. 
the  question  whethw  such  offense  is  a  fekwr  « 
misdemeanor  is  to  be  determined  by  wren"* 
to  the  laws  of  the  United  States,  and  not  tM 
of  the  territory.— United  States  Vi«a  P- 
KL)  34  P.  6Sa 
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FoUoTing  deolBlons  of  United  States 
sapreme  court. 
9.  Ac  the  Bupreme  court  of  the  United 
States  bM  dedded  that  it  tiu  anthoritr  to  re- 
examine the  JndKmmit  of  a  state  court  as  to  the 
power  of  national  banks  nnder  the  act  of  con- 
greaa,  a  state  court  shoald  follow  its  decisions 
OB  the  onestion.— First  Nat.  Bank  v.  Andrews, 
(Wash.)  31  P.  81S;  Yonng     SaiM»  Id. 

OBXMINAIj  IiAW. 

See,  also.  "Bail;"  "Habeas  CorpnB;"  **Indlc^ 
ment  and  Information;"  "Jurjf  "Witness." 

Particular  crimes  and  prosecutions,  see  "Ar- 
son;" "Burelary;"  "Contempt;"  'Talse  Pre- 
tenses;" "Porgerr;"  "Homicide;"  'intoxica- 
ting Liquors;"  "Larceny;"  "Obstructing  Jus- 
tice;" "Receiving  Stolen  Goods;"  "Bobbery-" 

Bond  on  appeal,  see  "Bail,"  1. 

Costs  in  anmlnal  cases,  see  "Costs,"  0-11. 

Instructions  as  to  possession  of  stolen  property, 
province  of  Jury,  see  "Burglary,"  8,  4 

Offenses  against  election  laws,  see  "Bleetlons 
and  Voters."  9,  10. 

 United  States,  by  what  law  goTnned,  aee 

"Court!."  a 

Felonies  and  misdemeanon. 

1.  An  offense  which  may  be  punished  l>y 
confinement  and  hard  labor  for  a  term  not  ex- 
ceeding two  years  is  a  felony.— In  re  Sterana, 
(Kan.)  3i  P.  469. 

3.  If  the  act  constituting  an  offense  against 
a  law  of  the  United  States  was  not  criminal 
at  common  law,  and  is  not  wrong  per  se,  it  Is 
to  be  deemed  a  misdemeanor,  onleoa  the  law 
expressly  denominates  It  a  felony.  —  United 
States  V.  VlglV  (N.  M.)  S4  P.  530. 

8.  Under  Supp,  Rev.  St  U.  S.  c.  144,  t  1, 
proTidinz  that  persons  embezzling  any  money 
of  the  United  States  shall  be  deemed  guilty  of 
a  felony,  a  postmaster  convicted  of  embeszling 
from  the  money-order  funds  is  guilty  of  a  fel- 
ony, such  money  belonging  to  the  United 
States;  Rev.  St  I  4046,  providing  that  all  such 
funds  shall  be  deemed  to  be  in  the  national 
treasury.— United  States  t.  Swan.  (N.  M.)  84 
P.  533. 

Jurisdiotlon. 

4.  Where  a  defendant  Is  convicted  In  the 
superior  court  of  petit  larcray,  on  an  Informa- 
tion which  charges  him  with  grand  larceny,  he 
may  be  confined  in  the  county  Jail  under  such 
convlctim,  though  the  superior  court  has  no 
Jurisdiction  of  petit  larceny,  since  the  charge 
of  grand  larceny  gave  the  court  jurisdiction, 
and  Fea.  Code,  8  1159,  authorizes  a  convtctiou 
of  petit  larceny  when  grand  larceny  is  charged. 
—Ex  parte  Bell,  (Cal.)  84  P.  641. 

5.  A  trial  ami  conviction  at  a  time  when 
the  court  cannot  be  legally  hrid  la  a  nnUlty.— 
In  re  Terrill,  (Kan.)  84  P.  467;  Id  ra  Mc- 
Claskey.  Id.  460. 

PrinofpalB  and  aocessorles. 

0.  On  the  trial  of  one,  who  was  Jointly 
charged  with  another  with  the  crime  of  man- 
slanriita,  the  evidence  tended  to  show  that 
the  latter  woa  gnlltr  as  prindpal,  and  that  the 
defendant  wa*  acoesson-  before  the  fact. 
Beld,  that  the  acquittal  of  the  alleged  principal 
was  not  a  bar  to  the  prosecution  of  the  acces- 
sory.—State  V.  Bogue,  (Kan.)  34  P.  410. 

7.  Under  the  statutes  of  this  atate,  one  who 

Procures,  connsels.  or  commands  a  criminal  of- 
ense  may  be  considered  as  principal,  and  be 
punished  as  such,  and  it  is  not  necessary  to 
name  the  real  principal  in  the  Indictment  — 
State  V.  Patterson,  (Kan.)  34  P.  784. 

8.  Since  an  accessory  before  the  fact  may 
be  tried  and  convicted  In  the  sume  manner  as 
if  he  were  principal,  it  follows  that  he  may  be 
convicted  of  that  degree  of  the  crime  which  the 
•Tidence  againfet  him  establishes;  and  the  fiict 
that  the  pnudpal.  through  failnre  of  proof  or 


caprice  of  the  Jury,  haa  been  convicted  of  a 
lower  grade,  or  even  acquitted,  cannot  affect 
the  question  of  his  guilt  or  Innocence.  State  v. 
Bogue,  34  P.  410,  51  Kan.  — >  followed.— State 
V.  Patterson,  (Kan.)  34  P.  784. 

Former  Jeopardy. 

S.  On  the  second  trial  of  a  criminal  case, 
the  record  of  the  first  trial,  showing  that  the 
Jury  had  been  discharged  on  their  statemrat 
that  they  could  not  agree,  afto-  deliberating 
only  six  hoars,  will  not  support  a  plea  of  for- 
mer jeopardy,  as  Pen.  Code,  S  1140,  proviaing 
that  the  jury  may  be  dischaiged  "at  the  expira- 
tion of  auch  time  as  the  court  may  deem  prop- 
er." if  "it  satiafactoTlly  appears  that  there  Is  no 
probability  that  the  Jnry  can  agree,"  does  not 
require  the  record  to  show  that  it  satisfactorily 
appeared  to  the  Judge  that  there  was  no  such 
[tfobabUity.— People  v.  Greene,  (Col.)  34  P.  630. 

10.  Pu.  Code,  {  1150,  provides  that  defend- 
ant may  be  found  gniltr  of  any  offense,  the 
commission  of  which  Is  necessarily  included  In 
that  with  which  he  is  charged.  Defendant  was 
convicted  of  an  assault  under  an  information 
charging  him  with  an  assault  with  intent  to 
kill.  BM  to  bar  a  trial  on  an  indlctm«it  for 
mayhem.— Pet^  v.  Defoor.  (Cal.)  34  P.  642. 

11.  nie  doctrine  of  mn-gn  does  not  apply 
In  such  case,  for  a  conviction  of  mayhem  could 
not  merge  a  prior  conviction  and  judgment  for 
the  same  assault;  bnt  if  the  information  for 
mayhem  had  been  the  only  one  filed,  a  convic- 
tion would  have  merged  the  low»  Included  of- 
fense of  assault— People  r.  Defoor.  (GaL)  84 
P.  642. 

Venue— Proof. 

13.  Where  an  Indictment  charges  the  of- 
fense to  have  bera  committed  In  the  county  of 
Los  Angeles,  evidence  showing  the  crime  to 
have  t>een  committed  in  the  city  of  Los  An- 
geles is  sufiBclent  jproof  of  venue,  since  the 
court  will  take  judicial  notice  that  the  city  of 
IxM  Angeles  is  the  county  seat  of  Los  Angeles 
county.— People  t.  Btting,  (Gal.)  84  P.  287. 

Time  of  trial. 

18.  Oode  Proc.  S  1369^  provides  that  if  de- 
fendant in  a  criminal  case,  whose  trial  has  noC 
been  postponed  on  his  own  application,  be  not 
brought  to  trial  within  60  days  after  the  indict- 
ment, the  court  must  order  it  to  be  dismissed, 
unless  good  cause  to  the  contrary  be  shown. 
Held,  that  where  a  conviction  of  defendant  was 
set  aside  on  his  own  motionu  and  a  new  trial 
ordered,  the  running  of  the  60  days  shonid  not 
commence  until  the  date  of  that  order.  Dim* 
bar,  O.  J.,  and  Stiles,  J.,  dissenting.  —  In  re 
Murphy.  (Wash.)  34  P.  834. 

U.  Oen.  St  S  1^.  provides  that  if  any  per- 
son shall  be  committed  for  a  criminal  matter, 
and  not  admitted  to  bail,  and  shall  not  be  tried 
on  or  before  the  second  term  of  the  court  hav- 
ing Jurisdiction,  hh  shall  be  set  at  Ifberty  by 
the  court,  nnless  the  delay  shall  happen  ou  the 
application  of  the  prisoner.  Httd  that,  where 
two  full  terms  of  court  passed  without  any  in- 
dictment being  returned  against  a  prisoner  who 
was  committed  In  default  of  bail,  be  was  en- 
titled to  an  absolute  discharge.— Gununins  t. 
Pewle,  (Colo.  App.)  34  P.  784. 

Consolidation  of  prosecutions. 

15.  Where  two  indictments,  alike  In  sub- 
stance and  fcwm,  are  returned  against  one  per- 
son, charging  him  with  obtaining  money  from 
two  different  persons  at  two  diffnent  times,  the 
two  cases  cannot  be  consolidated,  and  tried  as 
one  case.— Gummina  t.  People,  (Colo.  App.)  34 
P.  784. 

Separate  trial  of  joint  defendants. 

18.  Under  Grim.  Pr.  Act,  |  302.  providing 
that  two  or  more  defendants,  jolntlj;  indicted 
for  a  misdemeanor,  shall  be  ti-ied  jointiy  or 
separately,  in  the  discretion  of  the  court,  er- 
ror cannot  be  predicated  on  the  refusal  of  a 
BQiarate  trial  to  one  of  three  defendanta  J(dnt- 
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I7  charged  with  conspiracy,  (a  misdemeanor,) 
In  the  absence  of  the  showing  of  an  abuse  of 
diacretjon.— SUte  t.  Davie,  (Mont.)  34  P.  182. 

Conduct  of  trial — View  by  Jury. 

17.  On  8  criminal  trial  the  jary  may,  by  con- 
sent of  parties,  be  permitted  to  view  the  place 
of  the  alleged  crime  without  defendant's  pres- 
ence, as  sncb  view  is  no  part  of  the  trial,  and 
as  defendant's  constitntional  right  to  be  nres- 
aat  at  the  trial  is  not  thereby  violated.— State 
V.  Lee  Doon,  (Wash.)  34  P.  1103. 

 Beoeption  of  evidence. 

18.  It  is  no  gronnd  for  excluding  a  witness 
for  defendant  mat,  without  defendant's  fault, 
he  disob^ed  an  oroer  for  the  exclnsion  of  wit- 
Desses  durlDflT  the  trlaL-rState  t.  Im  Dotm, 
(Warti.r34  P.  1108. 

IB.  Where  gereral  defendants  are  tried  to- 
gadier  for  crime,  and  each  has  separate  coun- 
sel, it  is  error  to  limit  the  cross-examination 
of  the  witnesses  of  the  prosecntion  to  one  of 
the  oonnBel  for  the  defense. — State  T.  Davis, 
(Mont)  34  P.  182. 

 Bemarks  and  mlsoondnot  of  Judge. 

so.  Whore  a  witness  for  the  state,  in  a  crim- 
inal case,  Is  absent  when  wanted,  and  is 
brought  In  by  an  officer,  it  is  error  for  the 
court,  in  the  presence  or  Uie  jary,  to  hold  a 
colloquy  with  such  witness,  wbudl  tends  to  dis- 
credit defendant  and  his  connsel,  and  lead  the 
jury  to  believe  that,  if  they  were  not  guil^  of 
a  grave  offense  in  procuring  the  absence  of  the 
witness,  they  were,  in  the  opinion  of  the  court, 
capable  of  committing  it  and  that  such  conduct 
on  their  part  could  only  be  induced  by  con- 
sciousness of  defendant's  gnilt— People  v.  Ab- 
bott (Cal.)  34  F.  500. 

21-  In  a  criminal  prosecution,  where  the  jury 
return  into  court  some  time  after  the  case  has 
been  submitted  to  them,  and  state  that  there  is 
no  prospect  for  an  agreement  it  Is  prejudicial 
error  for  the  Judge  to  state  tlut.  In  view  of  the 
evidence,  be  Is  at  a  loss  to  nnderstand  why  the 
jury  should  disagree,  since  such  remark  cannot 
fail  to  create  the  impression  that  In  his  opinion 
the  evidence  required  a  conviction;  and  such 
error  is  not  cured  by  his  afterwards  telling 
them  that  they  are  sole  judges  of  all  questions 
of  fact,  and  of  the  credibility  of  the  witnesses. 
—People  V.  KinddbMger,  (Cal.)  84  P.  852. 

 Argument  and  remarks  of  oomi- 

sel. 

23.  A  trial  for  robbery  lasted  five  days, 
three  of  which  were  occulted  in  hearing  24 
witnesses.  The  evidence  was  drcamstantlal 
and  conQIcting.  Held,  that  an  order  of  the 
court  limiting  the  time  of  argument  of  counsel 
to  one  hour  exceeded  the  discretionary  power 
of  the  court— People  v.  Green,  (Oal.)  34  P.  231. 

23.  Where,  on  a  trial  for  an  assault,  it  was 
in  evidence  that  defendant,  a  deputy  sheriff, 
&iding  the  prosecuting  witness  at  work  on 
land  which  defendant  claimed  to  own,  unnec- 
essarily aasauUed  and  insulted  him,  It  was  not 
an  abnse  of  privilege  for  the  prosecuting  at- 
torney to  say  to  the  jury  that  defendant  be- 
canse  be  was  d^aty  sneriff,  thonght  be  vas  a 
big  man,  and  had  a  right  to  bnlldose  and  over- 
ride all  the  people  in  the  neighborhood. — Chacon 
T.  Territory,  (N.  M.)  34  P.  1^ 

24.  It  ia  defendant's  doty  to  object  to  Im- 
proper language  In  the  opening  statement  of  the 
[Ht»eciiting  officer,  and  to  secure  a  ruling  there- 
on; and  ordinarily,  if  this  Is  not  done,  no  review 
of  the  ruliug  can  be  had.-^tate  v.  Sorter, 
(Kan.)  34  P.  103a 

 Misoonduot  of  pro89cnting  attor- 
ney. 

25.  Where,  on  a  proeecntlon  for  forgery,  the 
chief  evidence  against  defendant  was  the  tes- 
timony of  H.,  the  principal  in  the  crime,  and 
in  his  own  behalf  ois  own  testimony,  a  con- 
viction will  be  reversed  where  the  prosecuting 
attorney  asked  defendant  if  he  had  not  at  an- 


other time  forged  his  father-in-law's  nase.  lal 
also  asked  the  captain  of  poUoa  (triBag 
not  to  answer  until  defendant  had  mm  oypw- 
tunity  to  object)  If  one  S.  had  mat  «obm  to  Ls 
and  reported  about  defendaat  wantinf  his  « 
UHl  H.  to  skip,  though  the  qaestioDs  are  ttrin- 
ea  out  since  the  asking  of  them  was  prvj-ni- 
rial  and  inexensable,  and  m&de  evidcnxly  i« 
the  porpose  of  taking  an  nnfalr  advsata£»  <£ 
defendant— People  v.  Wells.  (CaL)  3i  P.  t>T9. 

liVidenoe. 

26.  In  a  prosecution  for  robbery,  eridecs  u 
to  the  disappearance  and  present  wfaeceabrcti 
of  xHTOsecutiDg  witness'  daughter,  who  had  Mi 
home  the  day  of  the  robbery,  was  ionnsftja.. 
where  It  apsnared  tlut  me  defendant  that  ias 
called  on  prosecuting  witness,  a.t  her  home,  iii 
told  her  that  her  dau^ter  was  at  his  hou^: 
that  thereupon  witness  went  with  biia  to  ^ 
house,  and  thwe,  as  she  and  others  swore, 
robbed  of  her  money  and  Jewels.  Nor  et^i 
there  be  prejudice  when  another  witupss  u^S 
&ed  that  he  bad  at  that  time  taken  said  daica- 
ter  away  to  a  correct  and  lawfol  residence.— 
Peojple  V.  Ohuey  Tin^  Git  (CaL)  34  P.  l<iSn 

»7.  On  a  prosecution  for  a  onrgjiary  ^txi 
Involved  the  taking  of  money,  the  act  tkE 
money  recovered  from  defendant  waa  not  a- 
hibited  in  court  was  no  ground  for  excEudi-; 
testimony  concerning  It  —  State  v.  Huasoc. 
(Wash.)  34  P.  932. 

28.  Evidence  that  a  third  pCTSon  ia  gnltj  t,'. 
the  murder  is  admissible,  tfaoos^  he  bad  bn: 
previously  acquitted  of  the  offenae.— Peoole  v. 
Mitchell,  (Cal.)  34  P.  698. 

29.  The  parties  b«dng  Oiineee,  and  th«  pf» 
ecuting  witness  having  testified  that  the  crw 
took  place  on  a  certain  Chinese  date;  that  li* 
knew  nothing  of  the  American  dates,  bat  tbi: 
it  was  the  day  before  she  made  compUiBL- 
the  district  attorney.  In  order  to  fix  the  4u& 
may  put  in  evidence  the  comiriaint — ^Penile  t. 
Chuey  Ying  GU,  (Cal.)  34  P.  1060. 

80.  Testimony  of  a  defendant  Tolannri]; 
ven  on  a  previous  trial  may  be  read  agsica 
m.— State  v.  Sorter,  (Kan.)  34  P.  1096:. 

81.  In  such  case  the  state  is  reqidrad  a 
read  only  that  part  of  the  testimony  gives  1? 
the  defendant  which  rdates  to  the  psrUctJu 
subject  before  the  jury. — State  v.  Sorter,  (K»ci 
34  P.  1086. 

 IndorBing  namea  of  witneaaes  tm 

Information. 

82.  Under  Code  Ploe.  I  1280,  providtBg  thtt 
the  prosecuting  attorney  shall  indorse  <m  Ike 
Information  names  of  the  witnesses  known  t3 
him  at  the  filing  thereof,  and,  at  such  time  be- 
fore the  trial  as  the  court  may  preacxibe.  h* 
shall  Indorse  thereon  the  names  of  an^  other 
witnesses  as  shall  thee  be  known  to  faiia,  the 
name  of  a  witness  not  known  to  the  proseealii; 
attorney  at  the  time  of  filing  the  informsti'X 
may  be  indorsed  thereon  during  the  impaadkf 
of  the  jury,  before  it  is  sworn  and  aoonMcd.— 
State  V.  Lee  Doon,  (Wash.)  34  P.  IIOS. 

 Constitational   ri^t  to  oonfroai 

witnesses. 

88.  Rev.  St  I  4046^  providing  that  oa  tru! 
fOr  an  Indictment  for  embeulemeut  of  mocT- 
orAar  funds  a  transcript  from  the  moaey-cpf? 
account  books  of  the  siith  auditor  shall  be 
prima  facie  evidence  of  a  balance  doe.  is  vt 
in  Titration  of  Const  U.  S.  6th  Amend.,  pen- 
viding  that  la  all  criminal  cases  the  accvwd 
shall  enjoy  the  right  to  be  confrmted  irith  the 
witnesses  against  him.— United  States  t.  Swin, 
(N.  M.)  MP.  533. 

 Confessions  and  admlaaiona. 

84.  Ilie  fact  that  defendant  testified  is  aa 
insolvency  proceeding  in  obe^nee  to  a  dutin 
did  not  d^ive  him  of  his  light  to  refn*=*  to  an- 
swer questions  tending  to  criminate  him;  ud 
an  admission  made  by  him  in  such  proceeding  a 
volnntaiT,  and  competent  evidoice  In  a  erimiiia] 
prosecution  snbseqnentlr  Inangnrated.  whsv  he 
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rs8  not  In  cnstodj.  or  charged  with  a  criminal 
offense,  when  he  made  nncii  admitsicHii.— People 

Weicer.  (Cal.)  34  P.  820. 

85.  Under  Code  Proc  S  180^  which  provides 
hat  eonfesBloni  made  by  Inducement,  with  all 
he  drcamstancei,  mar  be-slTen  in  evidence,  ex- 
cept when  made  under  the  mfloence  of  fear  pro- 
tuced  by  threats.  It  Is  proper  to  admit  evidence 
if  inculpatory  declaratloni  made  by  defendant 
o  the  officers  having  him  In  castody,  tf  no 
hreats  were  made,  and  the  declarations  were 
Tee  and  volantary. — State  v.  Mnnson,  (Wash.) 
t4  P.  932. 

 Of  aocomplices  and  codefendants. 

36.  The  uncorroborated  testimony  of  an  ac- 
wmplice  Is  legally  Bufficlent  to  sustain  a  ver- 
lict,  and  the  degree  of  credit  which  ought  to 
)e  given  to  his  testimony  is  a  matter  exduBive. 

L within  the  province  of  the  jury;  but  it  is 
duty  of  the  trial  Judge,  If  reqaeBted  so  to 
io,  to  advbe  the  jqry  not  to  oonvlct  'Upon  the 
estlmony  of  an  accom^ice  alone,  unless  cor- 
■oborated  by  other  evidence  as  to  some  ma- 
eriai  fact.— State  v.  Patterson,  (Kan.)  34  P. 

87.  Where  the  only  evidence  to  convict  de- 
fendant of  a  robbeiT  is  that  of  an  accomplice* 
irho  testifies  that  defendaQt  piauDed  the  rob- 
3ery,  and  received  part  of  the  proceeds,  and 
Chat  of  two  witnesses,  that  they  had  seen  de- 
fendant and  the  accomplice  together  on  two 
Kwasions  before  the  robbery,  there  is  no  such 
corroboration  of  the  evidence  of  the  accom- 
plice, as  required  by  Pen.  Code,  {  1111,  as  to 
mstify  conviction.— -People  v.  Larsen,  (Cal.)  34 
P.  514. 

Sb.  Testimony  of  a  woman  that  she  gave  to 
lefendant.  who  was  charged  with  being  her 
accomplice,  money  which  she  admitted  having 
stolen  from  one  O.,  and  that  defendant  had 
idvised  her  to  "work"  some  money  out  of  O., 
is  not  corroborated  by  evidence  that,  when  the 
(voman  was  arrested  for  the  larccuy,  defendant 
asked  to  see  her,  told  the  sheriff  that  he  had 
arrested  the  wronflT  woman,  and  told  the  under- 
sheriff  tiiat  he  dip  not  know  her,  though  there 
is  also  eridmce,  which  defendant  oontrsdicted, 
that  the  woman  had  been  his  mUtress.— People 
V.  Koening,  (Cal.)  34  P.  238. 

39.  Two  persons,  jointly  charged  by  infor- 
mation with  the  crime  tA  manalaaghter,  de- 
manded B^nrate  trials.  On  the  trial  of  one 
there  was  evidence  tending  to  show  that  he 
was  merely  accessory  before  the  fact,  while 
the  other  committed  the  crime.  Hdd,  dedara- 
tions  made  by  the  principal  offender.  In  the  al>- 
sence  of  the  accessory,  long  after  uie  consum- 
mation of  the  alleged  criimna)  acts,  were  in- 
admissible against  the  latter.— State  t.  Bogue, 
(Kan.)  34  P.  410. 

40^  Where  two  persons  are  charged  as  prin- 
dpals  in  the  commission  of  a  felony,  and.  at 
their  request,  separate  trials  are  had,  before 
the  conviction  of  either,  one  defendant  fs  a 
competent  witness  for  the  other.  —  State  v. 
Bogue.  (Kan.)  34  P.  410. 

 Character. 

41.  Defendant,  on  a  prosecution  for  assault 
with  intent  to  commit  mnrder,  who  testifies  in 
his  own  behalf,  cannot  have  his  character  Im- 
peached by  evidence  that  he  had  a  pistol  on 
his  person  at  the  time  of  his  arrest— People 
Wong  Ah  Leong.  (Cal.)  84  P.  106. 

 Other  crimeB. 

42.  During  a  struggle  between  defendant  and 
deceased  in  a  house  to  which  defendant  had 
come  to  arrest  deceased  and  another  person,  the 
fatal  wound  was  jelven.  HM,  on  prosecution 
for  the  homidde,  that  the  shooting  of  defendant 
at  the  other  person  outside  the  bouse,  where 
such  person  followed  defendant  a  few  minutes 
after  the  homicide,  was  not  part  of  the  res  ges- 
tae.-People  v.  Lane,  (Cal.)  34  P.  856. 

48.  Such  subsequent  offense  is  not  admissible 
OQ  the  Issues  at  whether  the  homicide  was  acci- 
dental at  intentioaal,  and.  if  Intentional,  whether 


it  was  deliberate  and  premeditated. — ^People  t. 
I>ne,  (Cal.)  34  P.  866. 

44.  On  a  prosecntlon  for  embezzlement,  evi- 
dence .that  defendant,  two  months  after  the  of- 
fense charged  in  the  information  embezsled  an- 
other sum  of  money  from  defendant.  Is  not  ad- 
missible to  show  his  Intention  in  tafcuig  the  first 
sum.-PeopIe  v.  Hill.  (Gal.)  84  PTSSI. 

LostmotionB. 

45.  Instructions  telling  the  Jury  of  their  dnty 
to  convict  if  the  evidence  satisfies  them  of  de- 
fendant's Kuilt,  thourii  not  erroneous,  are  better 
omitted.— People  v.  Growl,  (Cal.)  84  P.  860. 

4<l.  Where  there  is  even  slight  evidence  that 
the  offense  committed  may  nave  been  of  a 
lower  degree  than  the  one  charged.  It  Is  proper 
for  the  trial  court  to  give  to  the  Junr  the  law 
of  such  inferior  offensee. — State  v.  Fattwson, 
(Kan.)  34  P.  784. 

47.  Defenduit,  having  admitted  subseqnent 
knowledge  of  the  crime,  was  entitled  to  an  in- 
stmction  that  such  confession  was  not  evi- 
dence of  actual  participation,  but  went  to  show 
that  he  was  an  accessory  after  the  fact,  and 
was  no  basis  for  his  omvietion  as  prliu^ial  or 
active  partidpant;  and  an  instruction  that 
such  admission,  taken  alone,  and  without  oth- 
ear  testimony  of  actual  participation,  "would 
not  he  sufficient"  to  convict  him,  was  mislead- 
ing and  oToneons. — State  v.  Payne,  (Wadi.) 
84  P.  317. 

48.  The  fact  that  on  the  refusal  to  give  an 
instruction  on  the  ground  that  the  substance 
thereof  had  already  been  given  the  instruction 
was  simply  marked  "Refused,"  without  stating 
the  ground  of  the  refasal,  is  not  an  error  of 
whidi  advantage  can  be  taken  em  appeal. — Pe&- 
pie  v.  Donglaan,  (Gal.)  34  P.  400. 

fit.  An  instruction  that  "where  there  are 
two  presnmptlons,  one  In  favor  of  Innocence, 
and  rlie  other  in  fav<»-  of  a  criminal  course,** 
the  former  must  prevail,  is  progperly  refused,  as 
there  can  be  but  the  one  presumption  of  inno- 
cence in  a  criminal  ease.— Paoide  t.  Dou^aas, 
(Cal.)  34  P.  490. 

50.  An  instruction  that,  "where  the  evi- 
dence is  entirely  drcumatantial,  yet  Is  not  only 
consistent  with  the  guilt  of  the  defendant,  but 
tnconsistent  with  any  other  rational  coodu- 
sion,  the  law  makes  it  the  duty  of  the  jury  to 
oonvlet  notwithstanding  such  erldence  may  not 
be  as  satisfactory  to  their  minds  as  the  direct 
testimony  of  credible  eyewitnesses  would  have 
been."  is  correct.  Peoirfe  v.  Cronin,  34  Cal. 
202,  followed.— People  v.  Daniels,  (Cal.)  34  P. 
238. 

61.  An  instruction.  In  a  prosecution  for  as> 
sault  with  intent  to  commit  rape,  that  a  pre- 
sumption is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts,  and 
unless  this  Is  controverted  by  other  facts  the 
presumption  will  control,  and  that  among  such 
presumptions  is  one  that  an  unlawful  act  was 
done  with  an  unlawful  Intent,  Is  proper,  the  In- 
struction not  relating  to  deductions  of  fact  to 
be  drawn  by  the  jury.— People  v.  Growl,  (Cal.) 
34  P.  8t!0. 

51.  On  a  trial  for  arson  an  instructioo  that 
"malice,  within  the  meaning  of  the  law,  in- 
dudes  not  only  anger,  hatred,  and  revenge, 
but  every  other  unlawful  and  unjustifiable 
miitive."  is  correct;  Pen.  Code,  I  7,  aubd.  4. 
ptoTiding  that  "the  words  'malice*  and  'mali- 
ciously' import  a  wlsb  to  vex,  annoy  or  injure 
another  pernon,  or  an  intent  to  do  a  wrongful 
act."— People  v.  Daniels,  (Cal.)  34  P.  238. 

 Invading  prorinoe  of  jury. 

58.  An  instruction  that  an  intention  Is  mani- 
fested by  the  drcumstancfls  connected  with  the 
offense,  and  the  sound  mind  and  discretion  of 
the  accused,  does  not  assume  any  fact.— People 
V.  Crowl,  (Cal.)  34  P.  860. 

M.  On  a  criminal  trial  tbe  court  properly 
charged  the  jury  that  they  were  the  exdusive 
Judges  of  the  evidence,  the  facta  proven,  and 
the  credibility  of  the  witnesses;  that,  if  they 
believed  any  witness  had  sworn  fabely  to  any 
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material  fact,  they  were  at  liberty  to  disregard 
the  whole  of  his  testimony;  that,  if  any  wit- 
ness had  l>een  ^ilty  of  perjury  in  teatifying 
previoaaly  concemiag  the  facts  at  issue,  they 
ought  to  carefully  consider  such  OTidence.  and 
comi»are  the  statementa  testified  to  with  all 
the  other  evidence;  and  if,  haying  done  so,  they 
were  unable  to  say  whether  the  witoeas  had  or 
liad  not  testified  truthfully,  then  they  ought  to 
discard  the  eyidenee  of  ancii  witness  entirely.— 
State  T.  Patterstm.  (Kan.)  84  P.  78i. 

lastruotlons — Assumption  of  facts. 

55.  On  a  crlmiosl  trial  the  Jury  was  Instruct- 
ed  that  if,  prior  to  the  commission  of  the  crime 
alleged,  defendant  had  always  borne  a  good 
reputation,  that  is  a  fact  to  be  considered  in  de- 
termining whether  or  not  the  witnesses  who 
have  testified  to  facts  tending  to  criminate  him 
have  testified  truthfully.  Held  erroneous,  in  as- 
suming the  existence  of  oriminating  evidence. — 
State  T.  Walters,  (WashO  Si  P.  938.  1008. 

5B.  Defendant  and  G.  were  charged  with 
larceny,  and  on  a  separate  trial  of  defendant  on 
the  theory  that  he  assisted  G.  In  the  offense  the 
jury  was  instructed  that  if  defendant  "was 
not  assisting  in  the  theft  of  the  horses  stolen 
by  G.,  then  he  wonld  not  be  guilty  as  charged 
simply  by  assisting  G.  in  shipping  the  horses  out 
of  the  country."  Betd  erroneous,  as  it  assumed 
the  )tui}t  of  which  was  one  of  the  issues 
on  trial.— State  t.  Waltwa,  (Waah.)  34  P.  93S, 
1098. 

Custody  and  oonduot  of  Jvxy. 

SI.  On  a  murder  trial,  ona  of  defendant's 
prinidpal  witnesses  was  a  woman  who  kept  a 
disreputable  place,  and  with  whom  he  lived. 
During  the  trial,  four  of  the  jurors  visited  her 
place  repeatedly,  and  their  conduct  became  so 
notorious  that  the  Judge  reprimanded  them, 
and  placed  them  in  me  custody  of  tixe  sheriff, 
and  Bis  comments  were  published  in  the  news- 
papers. The  sheriff  alao  told  the  jury  that,  if 
a  di8n.?reement  was  brought  about  by  those  of 
their  number  guilty  of  the  misconduct,  "there 
will  be  hell  to  pay."  Beld.  that  a  conviction 
wonld  be  set  astae,  since  the  freedom  of  action 
of  the  jary  had  been  foreclosed  by  the  notori- 
ety attending  their  misconduct,  and  the  only 
way  they  could  free  themselves  from  suspicion 
was  by  a  c<HivIcti(Hi.— Feoc4e  v.  Mitchell,  (Gal.) 
84  P.  688. 

58.  In  a  criminal  ease  it  appeared  that, 
aftw  the  jury  had  arrived  at  a  T«rdlct  of  guilty, 
one  of  the  jurors  went  into  another  room,  and 

had  an  officer  write  out  the  verdict,  directed,  in 
snbstance,  by  the  juror,  who  returned  with  It 
to  the  jury  room.  BM.  that  the  verdict  should 
not  be  disturbed,  the  harmlessness  of  the  trans- 
action to  def«idant's  ri^ts  being  apparent. 
Seeds  and  Fall.  JJ^  dissenting.  30  P.  Ml,  af- 
firmed. Mattox  V.  U.  S.,  13  a  Ct.  50,  146  U.  S. 
140.  distinguished.— TerritOTy  v.  Edie,  (N.  M.) 
84  P.  46. 

60.  The  fact  that  a  juror  had  in  his  posses- 
ion during  the  trial  a  paper  which  contained 
articles  which  might  influence  his  verdict  is 
not  ground  for  the  reversal  of  a  judgment  of 
conviction,  when  it  does  not  appear  that  be 
read  such  artielea.— State  t.  Dugan,  (Kan.)  34 
P.  409. 

 Separation  of  jtuy. 

60.  In  a  trial  for  a  misdemeanor,  the  sep- 
aration of  the  jury,  after  retiring  to  consider 
thfdr  verdict,  is,  if  no  injury  results,  no  cause 
for  a  new  trial.— State  v.  Dugan,  (Kan.)  34  P. 
409. 

61.  A  jury  In  a  criminal  case  were  instruct- 
ed that  if  ther  agreed  on  a  vwdiet  In  the  night 
th^  could  seal  it  up.  give  it  to  till^  foreman, 
and  separate,  returning  into  court  the  follow- 
ing morning.  They  did  so.  On  opening  the 
verdict  it  was  found  to  be  so  defective  that  no 
Judgment  could  be  rendered  on  it.  The  court 
thereupon  wrote  out  a  proper  form  of  verdict, 
finding  the  defradant  guilty.  On  polling  the 
jaiT,  one  of  them  said  It  was  not  his  verdict. 


The  jnry  were  seoit  out  again,  and  letansl  b 
an  hour,  rendering  the  verdict  mm  wntten  «e 
by  the  court.  Rrtd,  that  the  BepMation  «f  tin 
jury  entitled  defendant  to  a  new_  triaL— U^i< 
States  V.  Swan,  (N.  M.)  84  P.  68& 
Verdict. 

63.  A  verdict,  In  a  ease  wbere  two  ddead- 
ants  are  Jointly  prosecuted,  that  reads,  "Wt 
the  jury,  find  the  defendant  ffnilty  as  diaiiei.* 
is  void  for  uncertainty,  and  aach  a  Tctdiet  cu- 
not  be  amended  to  snow  that  it  wa*  iateaW 
to  convict  both  defendants. — State  t.  Wwb, 
(Or.)  84  P.  1095. 

W.  Crim.  Laws,  S  60.  pn>Tld^  that  *^  is- 
sanlt  with  a  deadly  weapon,  instriUMBt.  « 
other  thing,  with  an  Intent  to  Inflict  npoa  ihi 
person  of  another  a  bodily  Injary,  where  bo 
siderable  provocation  aK^ears,  or  vhere  the  cir- 
cumstances of  the  assault  show  an  abaiidak 
ed  and  malignant  heart,"  ahall  sabject  tW 
offender  to  punishment  as  for  a  f^Miy.  Edi, 
that  on  the  trial  of  an  Information  nsder  tfce 
section,  where  the  verdict  foand  dehodut 
guilty  "of  an  assault  with  a  deadly  weapon." 
he  could  be  sentenced  only  as  for  a  misdemtss- 
or.  as  the  verdict  lacked  the  elemencs  of  a  fel- 
ony.—State  V.  Eschbadi,  (Mont.)  34  P.  179. 

(U.  Where  an  information  thmegm  bar^sir 
in  the  flrat  degree,  such  charge  Indodes  hei- 
glary  In  the  second  degree  also;  and  it  b 
ror  for  the  court  to  receive  a  Terdiet  flnfcc 
the  defendant  guilty  as  charged,  witbout  tpee- 
ifying  the  degree.— In  re  Blaeik,  (Kan.)  84  P. 
414. 

66.  Pen.  Code,  8  1157.  proTiding  that,  when- 
ever a  crime  is  distinguished  into  decrees,  tif 
Jury,  if  th'iy  convict,  must  find  the  degtc«  sf 
which  defendant  is  guilty,  applies  on  s  pro*- 
ecutlon  for  burglary,  of  which  there  are  brt 
two  degrees,  though  the  court  charge  that,  if  the 
Jury  find  defendants  guilty,  they  can  find  titet 
guilty  of  no  higlior  offense  than  barslaiy  in  &* 
second  degree.— People  v.  Bannister,  (Gal.)  3i 
P.  710. 

DefectiTe  Tordiet  —  Dlsoliargie  or  new 

triah 

66.  Where,  on  a  prosecution  for  a  crime  of 
which  there  are  several  degrees,  a  v«^iet  of 
"gnilty"  fails  to  specif  the  degree,  defendsai 
is  not  entitled  to  a  dlscharae,  but  merely  to  ■ 
new  trial.  People  v.  Lee  Ynne  Chong.  29  P. 
776,  94  Cel.  879;  Same  t.  TiaT««.  15  P.  293. 
73  Cal.  580,  foUowed.— Peo^e  v.  Baaaists. 
(CaL)  34  P.  Ho. 

Judgment. 

07.  Thou^  an  infbnnatlni  charsinc  bar- 
glary  in  the  first  degree  inclndea  burglaiy  in  ttu 
second  degree  also,  and  it  Is  error  to  receive  a 
verdict  finding  defendant  guilty  as  diarstd 
without  specimng  the  df«ree,  a  iudgiMBt 
founded  on  such  a  verdict,  thonxfa  erroneous,  is 
not  void.— In  re  Black,  (Kan.)  34  P.  414. 
 Motion  to  arrest. 

68.  Where  what  is  termed  a  motion  to  let 
aside  a  verdict  and  to  grant  a  new  trial  eon- 
tains  a  ground  distinctly  challengins  the  sofi- 
dency  of  the  information,  it  will  be  treated  u 
a  motion  in  arrest  of  judgment,  which  requires 
a  determination  of  the  sufficiency  of  tlie  aver 
ments  contained  In  the  Infonnatioa. — State  v< 
Decber,  (Kan.)  34  P.  780. 

Flaoo  of  imprisonment. 

69.  Gen.  St  |  8190,  (Mills'  Ann.  St.  S  4271J 
providing  that  any  person  stealing  cattle  ihali 
be  deemed  guilty  of  a  felony,  and  shall  be  pm- 
ished  by  imprisonment,  in  effect  provides  tbe 
place  of  Imprisonment,  it  being  provided  br 
Const  art  IS,  S  4,  that  the  term  "^ony"  sbiU 
mean  any  offense  punishable  \j  deadi  or  ■■• 
prisonment  In  the  peniteutiaKy.-Hbi  m  IPnA 
(Colo.  Sup.)  34  P.  6S0. 

Correcting  joomal  entry  of  ecniTi<tticm. 

TO.  A  Journal  entry  oimtaininf  a  retital  tbtf 
d^mdant  was  convicted  of  bmsiaxy  ia  tti 
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third  degree"  may  be  corrected  bj  the  court 
fter  fbe  tenn  so  u  to  read  "flrat  degree," 
hen  it  appears  that  the  i&fonnation  charged 
urelary  in  llie  first  dfgree,  the  Terdict  waa 
Bfuil^  as  charged,"  and  the  aentenee  imposed 
as  for  a  term  of  Impriaonment  only  aathor* 
ed  In  ease  of  a  omTiction  of  the  bluest  de- 
ree  of  the  oflensa— In  n  Black,  ^an.)  84  P. 
14. 

kppeal — From  justice's  court. 

7L  Under  Orim.  Prac  Act,  <  516,  providing 
lat  on  ameaX  from  a  Jiutice  s  ootirt  the  case 
tudl  bt  tried  anew  In  the  district  court,  it  ia 
rror  for  the  latter  court  to  arrest  the  jadgment 
i  a  cause  tried  before  it  on  appeal  from  a  jos- 
ce  on  the  ground  that  the  Jnstice  was  withoat 
irisdietlon.— Bute  t.  Deslanries.  (Mont)  84  P. 

Ba 

—  Brieft. 

Ti.  OfcjectlonB,  on  anisal  In  a  criminal  ease, 
rhich  are  not  made  in  the  brief,  are  not  an  ti- 
ed to  cm^wadfa.— Stats  r.  Dos^  (WadL)  84 

'.  164. 

—  Beoord. 

78.  Affidavits  and  eTideooe  ofte«d  upon  a 
lotion  for  a  new  trial  in  a  criminal  canae  are 

0  part  of  the  record  nnless  they  are  incorpo- 
ated  in  a  bill  of  eXGepti(ms.— State  t.  Sortor, 
Can.)  34  P.  lOSa 

74.  Whero  the  record  In  a  mnxder  trial  re> 
ites  that  the  court  read  to  the  inry  "instmo- 
ioDs  asked  by  the  respectiTe  parties,  and  al- 
>wed  by  the  conrt,  and  those  giTcn  by  the 
onrt  of  its  own  motlottt"  but  does  not  contain 
hose  given  by  the  court  of  ita  own  motion,  or 
eqnested  by  the  people,  the  appellate  conrt 
rill  not  determine  whether  or  not  the  trial 
oart  erred  in  refusing  to  an  instruction 
sked  by  defendant,  but  wUl  set  aside  a  sub- 
mission of  the  cause,  and  restore  it  to  the  cal- 
ndar,  to  be  heard  when  all  the  instructions 
.re  Incorporated  Into  th*  reoord,  —  Pende  t. 
''ital,  (CaJ.)  34  P.  617. 

—  Bill  of  exceptions. 

75.  Notice  of  the  time  when  application 
routd  be  made  to  the  jodi^e  to  settle  and  sign 
he  bills  of  exceptions  was  duly  served  on  the 
Itstrict  attorney,  who  filed  objections  and  sug- 
ested  amendments,  and  the  settlement  and 
igning  were  not  had  at  the  time  deslKuated. 
Thereafter  the  Judge  was  out  of  the  state  for 
ome  time,  but  later  he  settled  and  signed  the 
tills,  with  the  district  attimi^s  proposed 
mnidments.  No  new  notloe  of  the  time  of 
ettlement  was  given,  nor  order  made  fixing 
nch  time.  There  was  no  suggestion  that  the 
ills  were  incorrect,  and  they  were  filed  above 

1  due  time.  Held,  that  appellant  was  entitied 
0  review.— Stat*  v.  Payne,  (Wash.)  34  P.  817. 

76.  Evidence  introduced  on  the  trial  of  a 
riminal  action  cannot  be  considered  unless  In- 
orporated  in  a  bill  of  ezcepticuB,  and  merely 
ttaching  a  transcript  of  the  testimony  to  the 
ill  is  insnffident.— State  t.  (UbMm,  (Kan.)  84 

—  Beview. 

77.  Where  all  that  was  done  or  i^d  to.de- 
endant  in  order  to  induce  confessions,  or  said 
y  him  in  reidr,  was  stated  in  detail  in  the  evi- 
ence.  It  was  harmless  eiror  to  permit  the  coun- 
7  attorney  to  ask,  and  the  witnesses  to  answer, 
tie  queation,  "Did  you  make  any  threats  to 
im?^  even  If  such  question  was  leading,  and 
ailed  for  an  expression  of  <q^on.— State  v. 
lunson,  (Wash.)  34  P.  9^. 

76.  Pen.  Code,  {  1382.  provides  that  a  pros- 
cution  must,  unless  good  cause  to  the  con- 
rary  is  shown,  be  dismissed  if  a  defendant, 
rhose  trial  has  not  twen  postponed  upon  his 
.pplication,  is  not  broaght  to  trial  within  60 
[ays  after  the  finding  of  the  indictment  of  fil- 
og  of  the  information.  Bdd,  that  a  refusal 
o  dischatxe  defendant  under  inch  section 
ronld  not  be  reversed  on  appeal,  when  It  did 
lot  wsnr  from  the  Ull  <n  exceptions  that  a 


previous  postponement  of  the  trial  was  not  as- 
sented to  by  defendant,  nor  that  tbera  was  not 
good  cause  shown  for  such  refosal.— People  t. 
Donglan.  (OaJ.)  34  P.  400. 

79.  Wlimthe  defendant  brlnis  with  the  v«c- 
ord  so  mudt  of  the  proceedings  as  disdoses  ttiat 
he  has  not  been  accorded  a  trial  by  a  legally 
constituted  Jury,  he  is  entitied  to  a  reversal,  un- 
less something  contained  In  the  recmrd  shows 
the  error  to  t>e  wlthont_pnjndloa-^tat0  r. 
BnodgnuH,  OCan.)  84  P.  TdOl 

 Decision. 

80.  On  appeal  from  a  conviction  In  a  erbnr 
ioal  case,  where  there  has  been  no  oral  argu- 
ment In  the  supreme  court,  and  appellant  has 
filed  no  points  or  authorities,  and  no  error  ap- 
pears in  the  record,  the  Judgment  will  be  af- 
firmed.—People  V.  Casteel,  (CaL)  34  P.  237. 

81.  A  judgment  sustaining  a  demurrer  to  an 
indictment  on  the  gronnd  that  It  fails  to  state 
facts  constituting  a  crime  will  be  affirmed  on 
appeal  where  the  asristant  attorney  general,  ap- 
pearing to  behalf  of  the  state,  concedes  on  the 
argument  that  the  demurrer  was  properly  sns- 
tained,  and  declines  to  prosecute  the  umeal.^ 
State  V.  Smith,  (Wash.)  34  P.  91fi;  Same  r. 
TuttiCk  Id. 

nn>nn-TBTHTn1iinfilfiiii 
See  ''Witness,'*  8-18. 

Dam. 

Injunction  against  building,  see  **Wntem  and 
Water  Conrses,"  4r-6. 


DAMAGES. 


Gansed  by  taking  land  for  public  nse, 

ioent  Domain."  7~13. 
For  conversion,  see  "Trover  and  OonTsgrdcm.'' 

3-5. 

For  fraud,  aee  "Deceit,"  8. 
For  vexatious  ap[>eal,  see  "App^iV*  04. 
In  action  for  libel,  see  "Libd  and  Slander,"  8. 
In  ejectment,  see  "Ejectment/*  11. 
Injuria  absque  dnmnnm,  see  "Attorney  and  Cli- 
ent," 4. 
In  replevin,  see  "B^lerin,**  2, 

Proximate  end  remote. 

1.  In  an  action  fbr  the  valae  of  legal  serv- 
ices, testimony  that  defendant  was  put  to 
some  loss  of  time  and  expense  of  board,  etc., 
by  reason  of  the  destmctimi  plaintiff  of 
legal  papers,  is  not  sufficient  to  sustain  a  claim 
of  damages  for  such  destruction.  The  rea- 
sonable wwth  at  the  papers  destroyed  Is  the 
proper  measure  (rf  damua^—Boarte  t.  WIiit> 
Ins,  (Colo.  Snp.)  S4  Rim 
IilQldated  dama«;e8. 

9.  A  clause  In  a  lease  of  water  power,  that 
In  d^nlt  of  a  sufficient  sui^Iy  of  water  the 
lesaor  riuU  forfeit  a  pro  rata  i»ropOTtion  of  the 
WKttx  rents  accralng  during  the  existenoe  of 
such  deflciency,  is  not  a  provision  tot  liqui- 
dated damages,  such  as  wOl  prevent  recovery 
of  other  damages  by  the  lessee,  when  It  ap- 
pears that  the  deficiency  was  the  result  of  the 
lessor's  failure  to  repair  Injuries  to  the  race 
and  dam  caused  by  an  unusual  freshet,  and 
that  the  rental  value  of  the  lessee's  mill,  which 
was  useless  without  the  ,power,  was  $20  per 
day,  while  the  rent  of  the'  power  was  but  f  3. — 
Pengra  v.  Wheder,  (Or.)  34  P.  854. 

3.  Plaintiff  agreed  with  defendant  to  buy 
certain  land,  and  pay  **fl,000  cash  deposit, 
and,  on  or  before  a  certain  date,  $2,500.  and 
then  to  give  a  mortgage  back  for  $3,320;  if 

SlaintiCF  should  fail  to  pay  the  $2,5CI0  on  said 
ate,  the  contract  to  be  v<^d  as  to  plaintiEE, 
and  the  $1,000  to  be  retained  br  deftadant  as 
liquidated  damages.  Plaintiff  md  not  pay  mi 
said  date,  but  wrote  defendant,  a  week  fatO', 
explaining  why  he  had  not  been  able  to  do  MH 
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ssriiig  that  hd  was  sow  ready,  and  that  a  draft 
OQ  him  for  92.500  would  be  honored,  and  the 
mortgage  execnted.  Defendant  did  not  answer 
said  letter,  and  refused  to  falfill  the  contract, 
or  return  the  deposit.  Held  that,  haTiiur  suffer- 
ed no  actual  dainages  hj  plaintiff's  denolt,  he 
was  liable  for  the  whole  deposit,  in  view  of 
Oivil  Code,  SS  1970,  1671,  which  forbid  con- 
tracts for  liquidated  damages  for  breach  of  an 
<AligatiOD  unless,  from  the  nature  of  the  case, 
it  would  be  impracticable  to  fix  the  actual 
damage.— Easton  t.  Creeser,  <CaL)  34  F.  €22. 

Me&sare  for  breach  of  contract. 

4.  Where  parties  by  mistake  convey  land  to 
which  they  bate  do  title,  the  measure  of  dam- 
ages ordinarily  Is  the  consideration  paid  and 
intereat  thereon;  and  the  exjienaes  of  the  pttr- 
chaser  for  railway  fare  and  hotel  bills  while  at- 
tempting to  make  a  settlement  with  the  ven- 
dors cannot  be  Included.— Doom  t.  Onxran, 
(Kan.)  34  P.  U18. 

5.  In  an  action  fttr  breach  of  a  contract 
whereby  plaintiff  was  to  harvest  defendant's 
grain,  it  appeared  that  plaintiff  bad  spent  sev- 
eral days  In  pi^tarins  to  ptffbrm,  hanung  horse 
feed  and  provisions  for  his  men,  with  two  fonr- 
horse  teams  and  men  in  charge;  that  he  was 
discharged  the  third  day  of  harvesting;  that  he 
was  nsing  24  horses,  d  of  them  hired,  and  his 
own  machine,  worth  $2,000;  HiBt  after  said 
discharge  his  men,  teams,  and  machine  lay  Idle 
a  week  before  he  could  obtain  other  work  for 
them.  Beld,  that  a  verdict  for  $400  actual 
damages  was  sustained  by  the  evidence. — Ceder- 
berg  T.  Robison,  (Cal.)  84  F.  625. 

HMsnre  ibr  torts. 

&  Where  a  hayrack  bnllt  fay  the  owner  to 
destn^ed,  the  cost  of  the  materials  and  value 
of  time  taken  to  build  It  is  the  proper  measure 
of  damages.— Union  Pac,  D.  &  O.  By.  Oo.  v. 
Wmiams,  (Oolo.  Aw>.)  34  P.  731. 

7.  In  an  action  to  recover  damages  for 
fraudulmtly  inducing  the  plaintiff  to  enter  into 
a  joint  purchase  of  lands  with  the  defendants, 
where  the  fnind  charged  is  that  the  defendants 
were  part  owners  in  the  land,  and  concealed 
such  fact  from  the  plaintiff,  the  measure  of  the 
pliJutifTs  recovery  is  the  difference  between  the 
[Mice  paid  and  the  fair  market  value  of  the 
property  at  the  time  of  the  porehue.— Oonitant 
V.  tdiman,  (Kan.)  34  P.  7^ 

ExoessiTO  damages. 

8.  Where  the  proprietor  of  a  musical  enter- 
tainment employs  a  man  for  six  months  at  $16 
per  week,  and  agrees  to  employ  the  latter's 
wife,  from  week  to  week,  for  an  indefinite  time, 
at  $25  per  week,  but  at  the  end  of  one  week 
dispenses  with  the  services  of  both  without  any 
valid  or  legal  reason,  a  Judgment  of  $50,  in 
favor  of  the  husband,  fbr  breach  of  the  con- 
tract, is  neithn  excessive  nor  improper.— Man- 
ger V.  Grodnick,  (Golo.  App.)  34  FToSS. 

Pleading. 

9.  Undw  a  comjdalnt  containing  only  a 
general  allegation  thiat  plaintiff  had  suffered 

damages  In  the  snm  of  $500  by  defendant's 
wrongful  ouster  and  withholding  possession  of 
plaintiff's  premises,  some  damages  may  be 
proved:  ana  a  contention  on  appeal  that  the 
complaint  la  Insufficient  to  sastain  the  indg- 
ment  for  dama,?cs  entered  cannot  be  noticed) 
where  the  judgment  roll,  only,  is  upon  review, 
and  there  is  nothing  from  which  to  judge 
whether  the  proof  received  was  germane  to  the 
allegations  and  the  damages  that  might  be 
proved  thereunder.— Haggin  v.  Lorenx,  (Mont.) 
34  P.  607. 

10.  Defendant  may  give  evidence  In  mltl- 

S.tIon  of  damaftes,  under  the  general  issue. — 
uning  V.  Chaves/ (X.  M.)  34  P.  44. 
Bridence. 

11.  In  an  action  to  recover  damagee  for 
fraudulently  inducing  plaintiff  to  bny  land,  to 
prove  the  market  value  of  the  land  the  evidence 


need  not  be  eonftned  to  tiie  tbtt  day,  hfA  vud 
of  value  within  a  reasooable  time  before  tal 
after  the  transaction  may  be  recarsd  snd  m- 
sid^^  by  the  Jory.  —  Oooatant  t.  Ldunu 
(Kan.)  34  P.  745. 

IS.  Where  wagons  and  hatneaa  are  dcsoujtd. 
their  oost,  leu  a  reasonable  amoaBt  for  v«; 
and  tear,  to  proper  evidence  of  their  v^k- 
Union  Pac,  D.  &  Q.  By.  Co.  v.  WD^uu 
(Colo.  App.)  34  P.  731. 

18.  Where  there  is  no   borne  market  fx 
goods  destroyed,  it  to  pwper  to  base  th^  tsv 
on  a  foreign  market,  teas  the  fk«|iit.— Uux 
Pac.  D.  &  O.  By.  Ofc  v.  WilUama,  (CoIol 
34  P.  731. 

Dangerous  FremlseB. 

Sea  '^Uaater  and  Servant,"  5-T;  "Negligeocb*! 

Beath. 

Abatmoent  of  aietloii,  sea  "Ahmtmmmlt  aad  B^ 

vlvaL** 

Death  by  Wrangfal  Act 

Reto>speGtlTe  effeet  of  ■tatnta^  **8tattba' 

Decedents. 

See  "Descent  and  Dtotribatlon;*  'Vmba 
and  Admfadatrattnr  "WiltaL" 

DBUKLT. 

8ee»  alio,  **Falae  Pretanaear  "■SVaodnloot  G» 

veyance&** 

Wben  action  lies. 

1.  A  person  making  mlarepraaentstioai  u 

to  the  title  of  land  may  be  hdd  HaUe  to  tb* 
purchaser  for  the  loss  occasioned.  thoD^  ht 
may  not  have  had  any  direct  Interest  is  ttf 
transaction,  mtt  have  reeelTed  mnj  of  Oe  ess- 
sideration.— Garpentar  t.  Wriibt,  (Kan.)  M  P 
70S. 

i.  A  frandulHit  representation  titat  a  tna 
of  land  Is  clear  of  Incumbranoea.  upon  vtick 
representation  anothw  relies,  and  Is  therriij  o- 
duced  to  purchase  the  land,  which  in  &et  a 
subject  'to  a  valid  mortgage^  vrUl  sustaiB  u 
action  tor  damages,  dum^  the  injnred  puV 
might  have  discovered  um  Inenmbnnoe  tr 
soorching  the  public  records.— Gnipoinr  ». 
Wririit,  (Ean.)  34  P.  7S8. 
Damages. 

8.  In  an  action  for  mlarepreaentations  u  ta 
the  condition  of  the  water  snp^r  on  deffoi 
anf  B  ranch,  it  uipeared  that  plaintiirs  tfOttl 
visited  the  rantm,  and  knew  the  emditiu  o! 
the  water,  before  placing  a  herd  of  cattle  then- 
on;  that  they  bad  exclusive  charge  of  the  a^ 
tie  while  on  the  randi;  and  that  an  abundisff 
of  pore,  running  watw  was  aceeaaWe,  iritliii 
half  a  mile.  BM,  that  defendant  was  not  u 
Insurer  of  the  herd,  and  chargeaUe  with  tbt 
value  at  all  cattle  which  dtod  aa  a  resslt  of 
the*  insuffideacy  or  anwholeaomeBaas  of  ^ 
water  on  the  ranch.  —  Godding  t.  Odanio 
Springs  Livestock  Co.,  (Colo.  AjvO  S4  P.  «t 

Deolarationa  and  Admiasloiu. 

See  "Ihridano^'*  0-& 

DEDZGATIOH'. 

Of  streets. 

1.  The  drawing  of  side  lines  thioofik  I 
block  in  a  plat  of  land.  Indicating  that  it  mi^ 
be  intoided  for  a  street,  but  not  desigastint  it 
by  name  aa  snch,  to  merely  an  offer  to  dedi  '^tc: 
and  where  the  land  so  designated  to  not  1 1» 
tinoatkm  of  any  existing  atreeL  and  has  w 
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sen  accepted  or  wed  I17  tih«  sol^e,  tad  no  one 
u  acted  on  tiie  offer  by  pvr<»arfiiK  lota  m  the 
kith  of  the  ddlneatkm  of  the  land  c«  a  atreet, 
le  owner  mar  revoke  the  offer.— Schmltt  r, 
Itj  and  Conntjr  of  San  Fraselseok  <CalO  M 
>.  961. 

 BeTocation  of  otibr. 

fl.  A  deed  of  the  entire  Mock  by  th»  owner, 
eecribinf  it  by  metea  and  boonds,  withoat  ref- 
cence  to  the  alleged  etreet  delineated  on  the 
lat,  and  conveying  it  aa  part  of  the  land  aold, 
peratea  as  a  revocation  of  the  offer  to  dedicate, 
-t^cbmitt  V.  City  and  County  of  San  Frandsoo, 
Col.)  31  P.  861. 

8.  The  fact  that  after  the  revocation  of  an 
£Fer  to  dedicate  a  street  the  city  attempted  to 
ccept  the  <^er  by  delineating  the  street  on 
he  ofSdal  dty  mapa  la  Immaterial,  since,  after 
be  revocation  of  the  offer,  the  land  became 
rivate  property. — Schmltt  v.  City  and  Coonty 
>f  Son  S^andsco.  (Cal.)  34  P.  ~ 


9& 


DHEB. 


tae.  also,  **9tendQlent  Oonv^ances;"  "Spe- 
dfic  Performance;"  "Vendor  and  Porduser." 
SatoRpd  by,  see  "Bstoppel."  1,  2. 

PUlingbUnlu— Names  of  partlw. 

Where  the  owner  of  land  gtres  a  deed 
Jieret^  10  secnre  a  debt,  and  the  grantee  there- 
Lfter  executes  a  deed  of  the  land  to  the  debtor 
K-itb  the  name  o<  the  grantee  blank,  and  the 
lebtor  fills  In  the  name  of  his  daughter,  and 
lelivOTB  the  deed  to  he^  it  conveys  the  title 
CO  her  against  bin  and  hla  heirs^^enniaga  v. 
renninciw  (Or.)  84  P.  2L 

Be  Facto. 

Corporation,  see  "COTporations,"  8. 
Officers,  see  ''Office  and  Offiocr.**  7. 

Tndgment  by,  see  "Judgment"  1-tt, 

Of  putlea,  ass  TurtleB,''  0. 

Defective  Appliances. 

Sea  ''Maater  and  Servant.**  8. 

Defective  Streets. 
See  *Viinldpal  CoiperatloBs,"  28. 

Defbctive  ntle. 
See  Tendor  and  Pnrduser,*'  7.  8l 

Delegation  of  IjegbOativft  Fowen. 

See  "Cooetitntional  Law,"  3,  4. 

Demand. 

Before  suit,  sea  "Beplerln,"  1. 

Demiirrer. 

See  "Pleading." 


DEPOSIT  IN  COUBT. 

Consent  of  parties — Effsot. 

Where  goods,  for  the  recovery  oi  which 
an  BctloD  has  been  brooght,  are  converted  into 
money,  and  the  money  is,  by  consent  of  alt  par- 
ti ea,  placed  In  the  bands  of  an  officer  of  the 
coort.  It  Is  at  the  risk  of  one  party  as  much  aa 
the  (Aher.— Hansfleld  t.  Fbst  MaL  Bank, 
(Wash.)  84  P.  148. 


DKPOsrnoH. 

Waiver  of  objections. 

Where  the  certificate  to  a  depodtlon  is 
Inenffident,  the  depotitlon  is  defective  in 
any  other  respect  that  can  be  remedied  by  re- 
taking it,  and  DO  motion  to  suppress  it  is  made, 
objecnon  thereto  la  waived,  and  cannot  be  , 
made  when  the  deposition  is  offered  In  evi- 
dence on  the  trial.— American  Pok  Oo.  T.  O. 
B.  Mayno  Oo^  (Utah.)  34  P.  247. 

Deputies. 

Powers,  see  **EHieriffs  and  Constabtea,"  9. 

DESCENT  AND  TXJSTSXBUTIGSI, 
See,  alBo,  ^'Execatots  and  Administrators;" 

Distribution  of  estat&  see  "Bzsentois  and  Ad* 

mlnistrators,"  11,  12. 

Children  by  former  wiTes. 

1.  Where  a  married  man.  having  children 
by  three  wives,  dies,  one-half  vt  fils  estate 
goes  to  his  Widow  in  fee,  (Gen.  St  1889, 
par.  2599,)  and,  on  her  death,  her  estate  de- 

!  acenda  to  her  own  diildren.  and  par^raph 
i  2620,  d.  1,  providing  that  children  of  the  half 
blood  shall  Inherit  egnalW  with  ddldren  of  tb» 
whole  blood,  does  not  affect  the  descent,  since 
the  third  wife  is  not  related  by  blood  to  the 
children  of  the  former  wives,  and  paragraph 
2ffii0,  d.  2,  providing  that  cblldrai  of  a  de- 
ceased parent  inherit  In  equal  nnvortions  the 
portion  their  father  or  mother  wonld  have  io- 
nerited  if  livloe,  cannot  aroly.— CarlUm  v.  Bnr- 
leigh,  (Kan.j  84  P.  1050. 

Children  omitted  ft?om  will. 

2.  A  will  redting  that  testator,  knowlog 
that  his  wife  wonld  ever  continue  the  same 
kind,  deroted  mother  to  their  cbildrm  which 
Ebe  had  always  proven  herself,  gave  all  his 
property  to  his  wife,  expressbr  exdnding  said 
children.  Beii,  that  an  intentional  omiseion  to 
provide  for  tsane  of  deceaa^  children  appeared 
Ml  the  face  of  the  will,  within  Oivil  Code,  | 
1807,  itroviding  that  in  case  of  an  omission  to 
proTide  for  any  child  or  the  issue  of  a  deceased 
child,  nnless  it  appears  that  sncb  omission  was 
intentional,  ho  shall  take  as  thoogh  there  had 
been  no  will.— Rhoton  v.  Blevin,  (Oal.)  84  P. 
SI8. 

Description. 

Of  mortgaged  prtHwrty,  see  "Chattel  Ifort- 
gvea,"  4. 

DsOniM. 

Bos  *'Rq>leTtai.'' 

Devise  and  Iiegaoy. 

See  "WfllB.- 

IMsohaiKO- 

See  "Payment;"  "Release  and  Disetaanib'* 
Of  insolvent,  see  "Insolvency,"  6. 

DESOOVEiRY. 

BzaminatiOD  of  adverse  party  before 
trlaL 

A  formal  order  requiring  dtfeodant  to 
answer  interrogatories  is  not  necessary,  but  it 
Is  snffident  merely  to  swe  the  interrogatoriea 
on  defendant.— Livesley  v.  O'Brieo.  (Wash.)  84 
P.  184. 


DismissaL 


Of  appeal,  sae  "Appeal."  «B 
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BISOKDEBLT  HOUSE. 

Information. 

t  Under  1  Hill's  Code,  i  2884.  proTldlng 
that  "all  houses  •  •  •  need  aa  a  place  of 
resort  where  women  are  employed  to  draw  coa- 
tom,  dance,  or  for  parposes  of  prostitation 
*  *  *  are  nnisancea,"  an  Information  which 
charges  that  defendant  k^t  a  house  which 
"was  then  nsed  as  a  place  of  reawt  where 
women  are  employed  to  draw  custom  and  to 
dance"  is  insufficient,  in  thnt  it  does  not  allege 
that  women  were  employed  to  draw  custom  and 
to  dance  at  the  time  defendant  was  said  to 
have  kept  the  house.— State  v.  Brown,  (Wash.) 
84  P.  lS2. 

3.  The  information  Is  also  defective  In  not 
showing  that  the  character  of  the  women  em- 
ployed or  their  conversation  and  deportment 
were  such  as  tended  to  draw  crowds  of  disor- 
derly persona,  or  to  corrupt  the  morals  of  per^ 
sons  resorting  to  the  p]ace.--State  v.  Brown, 
(Wash.)  S4  P.  132. 

Bissolutloii. 

Of  inJancHon,  see  "InjuDctlon,"  9. 
Of  partnersMp,  see  "Partnership,"  2. 

District  and  Froaeoutiiig  At- 
torneys. 

Discretion  of  district  attonieT,  »•  "BCandft* 
mua,"  6. 

PIVOBOSL 

Venue. 

1.  Ciril  Code,  1  128,  as  amended  by  Act 
March  10,  1891,  providing  that  a  divcH-ce  mast 
not  be  granted  unless  plaintiff  has  been  a  resi- 
dent of  the  county  ''in  which  the  action  is 
brought  three  montiis  next  preceding  the  com- 
mencement of  the  action,"  does  not  prevent  a 
change  of  the  place  of  trial  of  an  action  tor 
divorce  to  the  county  in  which  defendant  re- 
sides, since  Code  CHvil  Proc.  S  39S,  provides 
that  "in  all  oth^  cases  (excepting  actions  re- 
lating to  real  prop«^,  for  the  recovery  of  [»en- 
alties.  and  those  against  municipal  corpora- 
tions and  public  officers,  etc.)  the  action  mnst 
be  tried  in  the  county  in  which  the  defeodants, 
or  some  of  them,  reside  at  the  commencement 
<a  the  action."  De  Haven,  J.,  dissenting. — 
Warner  v.  Warner,  (Cal.)  34  P.  623, 

neading  and  proof. 

3.  A  divorce  should  not  be  granted  for  acts 
of  cruelty  entirely  different  from  those  alleged 
in  the  petition. —Wintarbnrg  t.  Winterborg, 
(Kan.)  34  P.  971. 

Annulling  decree— Ciollnsion. 

8.  Where,  after  a  summons  and  compl^t 
for  a  divorce  has  been  served  on  defendant, 
she,  understanding  the  nature  of  the  action, 
fails  to  defend,  under  a  collusive  afrreement 
with  plaintiff,  for  a  money  consideration  to  be 
paid  her,  a  decree  for  plamtiS  will  not  be  set 
aside  on  her  petition,  it  aivearing  that  she 
feels  no  remorae  for  her  ftaad  ou  the  court, 
bnt  is  actuated  solely  a  dedre  to  obtain  the. 
mon^.—Hubbard  v.  Hubbard,  (Oolo.  Sup.)  34 
P.  170. 

4.  Nor  will  the  decree  be  set  aside  in  such 
case  on  the  ground  of  public  morals.— Hubbard 

V.  Hubbard,  (Golo.  Sup.)  34  P.  170. 

5.  Code  Civil  Proc.  §  473,  provides  that 
the  court  may,  irfter  notice  to  the  adverse  par- 
ty, on  such  terms  as  may  be  Just,  relieve  a 
party  from  a  judgment  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect.  Defendant  suffered  a  de- 
fault In  a  suit  for  divorce  for  adultery,  brought 
by  her  husband,  who  was  awarded  the  custody 
of  the  children  and  the  entire  community  prop- 
erty. She  applied  to  vacate  the  judgment  un- 
der said  section,  and,  by  affidavit  annexed, 


swore  that  her  husband  told  her  said  r- 
would  be  brought  for  deserti<Mi.  Htid  tbil.  r 
view  of  the  harshness  of  the  jodgiiHCt.  it 
court  should  have  set  it  aaide,  whether  defe> 
ant  had  colluded  with,  or  had  beeo  deceived  bi. 
her  husband;  her  apidicatlon  and  iSdir: 
showing  enfficiently  the  sronnda  <tf  her  jragn! 
answer.-MDlfcer  T.  MnUnr*  VM}  84  R  ST 
Alimony. 

0.  In  a  divorce  eaa^  wbenfai  plidotit  tt 
leged  that  she  was  d^endaot's  lawfnl  wife  k 
a  marriag*  In  Bnasla,  deftodaat  doded  lb 
validity  of  the  manrUigi^  bat  adndttea  Ikt 
continued  cohabitation,  and  die  tdi&  of 
children.  Defendant  also  diAi^ed  plaintilvr.. 
adultery,  and  alleged  that  be  baa  obtaiced  i 
Mosaic  divorce  from  her.  ffeltf,  that  that  -m 
sufficient  prima  facie  proof  of  marria^  to  r. 
title  plaintiff  to  alimony  pend^te  fit&— Flaka- 
steLn  V.  Finkeistein.  (Mont.)  34  P.  109a 

7.  Where  it  app^rs  that  defendant  ii  ac- 
ductlng  a  large  tailoring  business,  tbongb  is  i:- 
other's  name,  an  allowance  of  $30  pa-  nwt 
as  temporary  alimony  and  $50  as  ooDOsd  ttn  i 
not  unreasonable. — ^rlnkdatein  t.  nakdrin 
(Mont)  34  P.  1090. 

Division  of  property. 

8.  Where  husband  and  wife  live  apsn.  tx 
appear  to  be  In  equal  wrong,  and  the  ooun  ?t- 
fuses  to  grant  a  divorce,  ft  may  dlract  sa  egs! 
division  of  the  proper^  when  the  wife  ha 
title  to  more  than  her  ahare.  Code.  |  W&- 
Van  Brunt  v.  Van  Bmnt,  (Kan.)  M  P.  1117. 

9.  Where  the  husband  a  property  did  cx 
exceed  $400  in  value,  and  the  wife't  pnpi? 
was  worth  at  leaat  $14,000,  the  court  vme^ 
adjndged  that  pay  him  fl^OOOi— Tti  em 
T.  Tan  Bmnt,  (Kan.)  84  P.  1117. 

Dooaments. 

See  **BMdeiioe^''  22-24 

Donatio. 
Drainage. 

Defective  draina,  see  "Municipal  OorpoiatiaBi' 

20. 

Polio*  power,  see  "Constltntiraal  Law,"  S. 

Dnmkenneaa 

As  dctfeoM  to  crime,  ae*  "Homldda^"  t 

Due  Prooeoa  of  Iaw. 

See  "Oonstltntlonal  Law,"  17-21. 

EJEOTMBNT. 
See.  also,  "Adverse  Poaseasion:"  *<Qidetiiwl( 

tlOw" 

Betwe«i  ootenants.  Me  "Tnancr  la  0» 

mon,"  L 

Oaater  and  possession  by  defendant. 

1.  In  an  action  In  the  nature  of  ejectioeA 
where  the  evidence  tcoids  to  prove  that  idai- 
ants  were  in  possesion  of  me  premises  ^ 
the  action  was  commoieed.  an  answer  denj^ 
plaintiff's  title  and  right  of  possession  ii  jnif 
dent  evidence  of  ouster.— Mom  v.  Mbore,  (CtLi 

34  P.  oa  ^ 

S.  In  ejectment  by  a  widow  sgiln^JCf 
husband's  administrator  for  preoiiics 
had  beoi  set  apart  as  a  homestead  u 

and  her  minor  children,  it  appeared  that,  fi^ 
the  time  of  defendant's  appointment  u  idno- 
istrator  till  the  homestead  was  set  spirt.  » 
fendant  collected  the  rents  of  the  prmwA 
and  paid 'taxes:   that  two  months  tnerwna 

Elaintiff  demanded  posaeadcm  of  Um,  vte^ 
e  rtfuaed  to  ^Te;    that  In  Ui  toHm 
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ismon  when  the  action  waa  commenced.— Hoore 
.  Mom,  (OaL)  84  P.  90. 

8.  Where  <me  erecta  a  bnildiDg  on  vacant 

ind,  and  then  rents  the  property,  he  cannot, 
t  an  action  to  recover  posseanion  and  meene 
rofitB,  defuid  on  the  ground  that  he  asaerted 

0  tight  to  the  land,  but  that  hie  acta  and  con- 
rrA  were  limited  to  the  improvemMita.— Ghost 
.  Shnman.  (CJolo.  App.)  34  P.  733. 

4.  The  fact  that  the  equitable  owner  of 
tnd  permitted  a  number  of  years  to  elapse 
dthoat  taking  action,  which  he  might  have 
alien,  to  obtain  the  legal  title,  doee  not  pre- 
ent  him,  when  sued  for  the  land,  from  setting 
p  such  equity  aa  a  defense. — Dutertre  t.  Shal- 
jQberger,  (NeT.)  34  P.  449. 

5.  After  foreclosure  sale,  but  before  exe> 
ation  of  sheriff's  deed,  the  mortgagor's  Interest 
n  the  land  waa  attached.  Judgment  was  not 
endered  till  nine  years  later,  and  the  land  was 
old  a  year  after  that  Fonr  months  after  at- 
ichment,  the  indgment  debtor,  being  still  In 
ossession,  deeded  the  land  to  defendant,  who 
hereupon  took  and  kept  poaaeealon,  and  paid 
axes  regularly  thereafter.  HM,  that  defend- 
nt  could  plead  adverse  possession  running 
rem  the  time  he  took  xwssesslon,  against  plain- 
iff  claiming  under  the  sale  In  the  attachment 
uit.  This  defense  was  not  in  effect  a  plea  of 
iQtstanding  title  under  the  foreclosure  sale, 
rithin  the  rale  that  In  ejectment  for  lands  pur- 
hased  on  ezecntion  against  a  debtor  In  po»- 
ession  when  the  lien  attached  defendant  aud 
lis  vendees  cannot  show  that  he  had  no  title, 
r  that  the  true  title  Is  ontstandlng.— Robinson 
.  Thornton.  fOal.)  34  P.  120. 

0.  Plaintiff  could  not  introduce  a  deed  from 
be  assignee  of  the  pnrctiaser  on  the  foreclosure 
ale,  executed  after  this  suit  was  begun,  on  the 
Tonnd  that  defendant  bad  put  the  foreclosure 

1  evidence  as  an  outstanding  title.  There  waa 
lo  issae  of  outstanding  title,  and  the  fore- 
!li»nrfl  waa  only  Introduced  to  show  that  the 
len  on  which  plalntifTa  tltla  waa  based  had 
<een  extlngnished.  —  Botdneon  T.  Thomtoa, 
CaL)  34  P.  12a 

leleaae  of  ooonpylng  oodeftadant— >■ 
Alwtement  of  sotioii. 

7.  Ciril  Code.  e.  23,  8  266,  provides  that, 
f  the  premises  for  which  an  action  to  recover 
KMsesaion  la  bronriit  are  continually  occupied, 
he  occnpant  shall  be  made  def aidant  with  any 
me  claiming  an  Into^  adreraely  to  plaintiff. 
Section  267  provides  that  damages  for  oust»  or 
letention  shall  be  recovered  In  the  same  action, 
lection  269  provides  that  the  verdict  may  be 
.gainst  ^tber  defendant  BM,  that  where,  aft- 
■r  action  brought  against  ime  in  posseaalon  and 
'oe  from  whom  he  rented,  the  ftwmer  recog- 
lized  plaintiff's  title,  and  took  a  lease  from  him, 
L  release  of  him  by  plaintiff  would  not  abate 
he  action  as  to  the  other,  the  latter  being  the 
mly  one  claimed  to  be  liable  for  mesne  profits. 
-Ohost  V.  Shnman,  (Colo.  App.)  34  P.  733. 

Parties. 

S.  Where  a  defendant  In  ejectment  Is  In 
toesession  of  any  part  of  the  premises  as  ten- 
lat  of  another,  it  is  proper  to  join  the  latter  as 
tarty  defendant— Moore  t.  Moore^  (Gal.)  84  P. 
K). 

Burden  of  proof. 

9.  Where  plaintiff  in  ejectment  claims  nn- 
ler  deeds  which  cover  a  tract  of  whidi  the 
and  in  dispute  la  a  part  but  which  except  and 
■eserve  from  the  grant  a  certain  number  of 
teres,  not  described,  which  had  been  conveyed 
>y  a  former  owner  to  other  persons,  the  bur- 
len  la  on  plaintiff  to  show  that  the  land  in  dla- 
mte  is  not  a  part  of  the  land  ao  eze^tted.— 


lu.  A  judgment  tor  the  recovery  of  land 
stored  in  September,  1891,  described  a  cer- 
tain tract  bat  excepted  from  its  effect  such 

Sarta  "aa  were  sown  to  grain  by  the  defendant 
aring  the  faU  of  1890  and  the  winter  of  ISOL" 
ffeW,  that  the  term  "winter  of  1891"  referred 
to  the  winter  of  1890-81,  and  the  deecriptlMi 
is  prima  fade  sufficient  to  identify  the  land 
excepted.— Bosnthal  t.  Mathews,  (Cal.)  8ft  P. 
624. 

Damages. 

11.  In  ejectment  the  verdict  of  the  jury  la 
conclusive  as  to  damages,  and  the  court  can- 
not allow  a  different  sum  on  findiiu  made  by 
the  oourt— MUla  v.  Fletcher.  (Cal.)  34  P.  687. 

Election  of  Remedies. 

Releaae  of  enrety,  see  "Principal  and  Surety,*'  8. 

SLBXTELOSB  ANB  VOTBBS. 

Bubml^on  of  questlona  to  voters,  see  "Mnnlo- 
Ipal  Coiitarations,"  7-0. 

(Tonstltatioiial  law  —  QnaUfloationB  of 
voters. 

1.  The  word  "elections,"  In  Const  art  7. 
8  1,  irroviding  that  every  male  citizen  over  21 
years  of  age  "shall  be  entitled  to  vote  at  all 
elections,"  ^efera  merely  to  pnblie  elections  fac 
the  choice  of  public  officers,  and  a  statute  re- 
quiring the  question  of  the  annexation  of  a 
town  or  city  to  be  submitted  to  the  determina- 
tion of  such  qualified  electors  of  the  mnnicipal- 
ity  as  have  in  the  year  next  preceding  paid  a 
property  tax  therein  is  not  anconstituttonal. — 
Town  ot  Valverde  v.  Shattuck,  (Oolo.  Bup^)  84 
P.  947. 

Kotioe  of  election. 

2.  The  posting  on  October  4th  of  notices 
for  holding  an  election  on  November  8th  to  de- 
termine the  question  aa  to  the  formation  of  a 
sanitary  district,  which  notices  remain  posted 
for  four  soccesdve  weeks,  is  a  snfficient  com- 
pliance with  St  1891.  p.  223.  8  3,  which  re- 
quires notices  "to  be  posted  for  four  successive 
weeks  prior  to  the  wectloa,"  and  not  that  the 
porting  shall  be  during  the  four  weeks  next 
precedmg  the  election.— Woodward  v.  SVultvale 
Sanitary  Diet.,  (Cal.)  84  P.  386. 

Nominations. 

8.  A  certificate  of  nomination,  required  to 
be  filed  by  the  Montana  ballot  laws,  (section  4^ 
which  is  regular  upon  its  face,  and  filed  with 
the  proper  officer,  is  prima  facie  evidence  of 
the  nomination  of  the  person  so  certified- — 
Stat«  V.  Beaton,  (Mont.)  84  P.  801. 

4.  The  secretary  of  the  committee  to  which 
was  delegated  the  power  to  make  a  nomina- 
tion by  a  political  convention,  who  certified 
such  nomination  to  the  proper  officer,  testifled 
that  he  was  present  at  a  committee  meeting 
where  the  nominatitm  was  made;  that  meet- 
ings were  held  at  several  places,  and  that  sev- 
eral committee  men  were  present;  that  such 
nomination  was  decided  on  at  several  meet- 
ings, but  he  could  not  name  the  particular 
meeting  at  which  the  n(»nination  was  made, 
no  minutes  having  been  kept  Hdd,  that  such 
testimony  did  not  overthrow  the  prima  facie 
case  made  by  the  certificate  of  nomination. 
Harwood,  J.,  dissenting.  —  State  v.  Benton, 
(Mont)  »  P.  801. 

5.  A  political  convention  delegated  to  a 
committee  power  "to  fill  all  vacandea  that  now 
exist  or  that  may  hereafter  occnr."  The  con- 
vention failed  to  make  a  certain  nomination, 
and  the  committee,  after  the  adjournment  of 
the  convention,  made  such  nomination.  Beld. 
that  tiie  Slontana  ballot  law  does  not  forbid  a 
uMnination  to  be  so  made,  and  *  tiiat  it  was 
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woperiy  Dii^  Harwood.  J.,  dliMiitiiis.~State 

T.  Benton,  (Mont)  34  P.  301. 

0.  Where  p&pers  In  apparent  conformity  to 
the  provisiona  of  the  Australian  ballot  law, 
Laws  1S9S,  c.  To.  nominating  a  candidate  for. 
Jndge  of  a  Judicial  district,  have  been  filed 
with  the  eecretary  of  state  more  than  30  days 
tx^fore  the  day  of  Section,  and  sncb  nomination 
papers  have  not  been  beHi  iasafficient  by  the 
secretaiy  of  state,  auditor  of  state,  and  attorney 
firenefal,  or  a  majorl^  of  them.  It  ia  the  duty  of 
the  secretaiT  to  certiCr  to  the  county  cl»k  of 
each  otmntT  wlUiln  the  jodleial  dutriet  tb» 
Qame  and  residence  ot  the  candidate  named  In 
snch  nomination  papers,  not  less  than  15  daye 
before  the  electloD.  notwithstanding  the  fact 
that  obje<^ons  tiiereto  have  beoi  filed,  and  re- 
main nudotemiBed.— ^mpwrn  t.  Oiboni, 
(Kan.)  84  P.  747. 

BftUota. 

7.  TtM  fact  that  die  pereon  named  In  nomi- 
nation papers  as  the  candidate  of  the  pe- 
titioners Is  also  Uie  candidate  of  another  politi- 
cal party  does  not  affect  the  rii;!:ht  of  petitioneni 
to  have  his  ume  printed  on  the  official  ballot, 
in  a  iqwrate  cdnmn,  under  the  heading  of  their 
putT  name,  as  Cfadr  candidate.-— aimpeaa  v. 
Oebom..(Kan.)  84  P.  747. 

Contest. 

8.  Oode  ClTil  Proc.  1  1111,  proTidiiw  that 
any  elector  ai  a  connt^.  or  political  sabdnriidon 
thereof,  may  conteat  uie  luht  of  any  peraoa 
"declared  elected**  to  an  office  to  be  exercised 
tiierein,  for  causes  enmnerated,  only  authorizes 
an  ezamioatloa  of  the  light  of  a  iterson  "de- 
dared  elected"  at  an  election,  the  canvass  of 
which  Is  qnesdoned,  and  does  not  authorize  a 
recanvaas  of  rotes  where  the  dectioai  has  been 
declared  to  have  resulted  in  the  election  of  no 
one,  in  which  case  a  new  election  must  be  held. 
—Austin  T.  Dick.  (GaL)  34  P.  655;  Id.  822. 

Offenaes  against  eleotton  laws — Indlot* 

ment. 

e.  Rer.  St.  U.  8.  i  6S15,  makes  It  an  of- 
fense for  an  eleetfon  officer  to  neglect  or  re- 
fuse to  make  and  return  the  certificate  of  elec- 
tion as  required  by  law,  or  to  refuse  to  per- 
fwm  any  other  duty  imposed  hy  law.  BtiL 
that  an  indictment  under  sucli  section  need 
only  allege  the  duty.  Its  undertaking,  and  the 
intentiontU  ref»al  to  perform  it.— United  States 
T.  Vigil,  (N.  M.)  34  P.  530. 

10.  Allegations  In  such  iBdlctment  that  tiw 
acts  were  done  willfully  and  malicloaidT  are 
surplusage,  and  noed  not  be  iHtiTad.— Undtad 
States  T.  TigU,  (N.  M.)  34  P.  680. 

Bmbezzlexuent. 

By  creditor,  action  by  assl^iee,  see  ''InsolTen- 
cy,"  8,  4. 

EMINENT  DOMAIN. 

Taking  land  for  priyate  way  of  necessity,  see 

"Constitutional  law,"  2. 
Transfer  of  proceedlnm  from  one  judge  to  an- 
other, see  ''Practice  in  CItII  Cases,"  4. 

HeoeEAlty  for  talcing. 

1.  As  Acts  1880,  p.  70,  giving  the  dlT 
council  power  to  open  streets,  imposes  on  ft 
the  duty  of  determining  the  necMsity,  and 
makes  the  official  order  opening  the  street  con- 
clusive evidence  of  the  necessitr,  the  question 
ot  necessity  Is  purely  for  the  council,  and  will 
not  be  passed  upon  by  the  courts.— ttt  Bu^ 
ta  Ann  v.  HaiUn,  (Gal.)  34  P.  224. 

CoDdemnation  for  private  way. 

2.  At  common  law,  where  a  purchaser  of 
land  was  cut  off  from  access  to  a  highway  by 
lands  not  the  j^perty  of  his  grantra,  he  could 
not  have  such  lands  condemned  fcr  a  smiTate 
way  at  necasaity.  His  only  remedy  was  to  bay 


a  public  road  established.— Long  w.  NEea 
(wW)  34  P.  980. 

Property  subject  to — Tide  luda. 

5.  Tide  lands  belongtnff  to  the  sttte  a 
not  "state  lands,"  within  Code  Proc  f  MB.  w 
vlding  for  service  of  notice  in  ctmdoBUtm 
proceedings  If  the  property  sought  to  be  ipim- 
priated  Is  state,  school,  or  county  luida.  izi 
cannot  be  condemned,  tnae  brnnc  no  &vtlk->fr* 
therefor.  —  Seattle  Sb  M.  I^.  Co.  3ti% 
(Wash.)  84  P.  651. 

Taking  interest  In  pabllo  landa  Hlgte 

of  pre-emptor. 
4.  A  pro  empter  who  has  filed  his  deeha- 
tory  statement,  bat  lue  not  paid  far  t)w  lol 
has  a  **ppeBe8B0iT  claim,"  vfthia  CIm  mes&iBf 
of  Act  Cong.  March  3,  187S,  1  8,  which  «■ 
vided  tor  the  condMunation  of  Mch  holiiDii 
In  the  public  lands  by  railroads  tmking  adn» 
tage  of  the  act,  and  is  entitled  to  oomncunia 
for  a  right  of  vmj  takm  throurii  his  kri. 
Hinoch  V.  Bailway  Co..  (Wash.)  33  P.  ft&i,  fA- 
lowed.— Reidt  v.  Spokane  Falls  &  N.  By.  Cfc 
(Wash.)  84  P.  160;  Flatsch  t.  Samsb  U. 

Oondemnatlon  proceedinga. 

fi.  Under  Hill's  Code,  1 3263.  proriffiu  tk: 
defendant  In  an  action  to  condcnui  Jasti  maj 
set  forth  any  legal  defense  to  the  ammpriaiks 
of  such  land,  and  also  all^  the  vajne  of  tk 
land  and  the  damage  from  the  ^pmiRiatiaa.  u 
owner  may  deny  {uaintifr's  rieht  to  apnroiinui 
the  land,  and  also  set  up  a  daim  for  aamim 
—Bridal  Veil  X^ombering  Co.  T.  JohnsoiL  KhJ 
84  P.  1026. 

6.  Wbere  the  awsrd  of  commissioDcn  (hA 
a  person  In  possession  of  tiie  land  a  pan  A 
wmch  Is  appropriated,  and  having  a  life  tsta<- 
set  therein,  a  gross  sum  for  ooxnpensatlon,  f«4i 
person  may  appeal  from  the  award  withM:; 
joining  with  him  the  owner  of  the  legsl  tiiJe.- 
Ohlcago,  K.  ft  N.  Ry.  Oow  t.  BUIa.  (EanJ  M  F. 
962. 

Compensation. 

7.  In  condemnatiou  proceediBca,  a  qi» 
tion:  "For  what  pnrpoee  oould  tnat  pcopcfQ 
be  used  properly?"  —  la  jfto^exiy  diaallowcd— 
Ci^  of  Santo  Ana  t.  Hiu4io.  ^al.)  34  P.  22i 

8.  In  condemaatloB  woceedinge  amm 
is  Mititled  to  show  the  adaptabiUtr  of  the  had 
to  the  different  practical  porposee  to  whid  it 
is  naturally  adapted,  bat  the  proof  sboeU  1w 
limited  to  showing  the  present  oouditiOD  of  tbe 
property,  and  the  uses  to  which  it  Is  adapted, 
and  not  extended  to  speculative  inqoiries  u  w 
possible  future  uses  nnder  altered 
stances.— City  of  Santa  Ana  v.  Harlin,  iCaLi 
84  P.  224.  "-,1^ 

9.  In  proceedings  to  condemn  land,  fbt 
present  market  value  Is  the  measure  of  dsis- 
ages,  and  not  its  value  In  use  to  the  owner  « 
to  tiioee  seridng  to  condemn.— Otr  of  Saaa 
Ana  T.  Harlin.  (Cat.)  84  P.  224. 

10.  The  term  "present  maiM  Tsloe*'  ef 
land  means  the  price  he  could  obt^  sftv 
such  a  reasonable  and  ample  time  to  aeB  u 
wonid  ordinarily  be  taken  ta  an  owner.-Oly 
of  Sants  Ana  t.  Harlin,  <OsL)  84  P.  924. 

 Evidence. 

11.  In  condemnation  proceedings  the  on- 
er cannot  show  offers  received  for  the  pnmr- 
ty.  Mulier  v.  Bailwv  Co.,  28  P.  26S.  &  UL 
240,  distinguished.— C^ty  of  Banta  Ana  t.  Ban- 
lin,  (Cal.)  34  P.  224. 

IS.  ElTen  if  the  ovraer  could  testify  as  ts 
offers  received  for  property  sought  to  be  cos- 
demned,  a  question  whether  he  received  offoi 
was  properly  excluded,  where  no  time  w 
q»ecifled,  and  he  had  Jnet  teetfflcd  that  he  had 
owned  the  property  for  16  years. — CUtr  ct  Ssatt 
Ana  V.  Harlin,  (Cal.)  84  P.  224. 

IS-  To  Khow  Che  market  value  land  coi- 
demned,  the  report  at  oommissiTOen  appoint^ 
to  assess  neighboring  land,  reciting  the  |K«e 
to  be  paid  for  nelRhboring  land,  and  the  <«■ 
■IderanoB  which  dstarmlnea  sadi  r^sK,  » 
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TeleTanL— GitT  of  San  Imit  OUq^  t. 
ira,  (CiO.)  81  P.  1088. 

Enactment. 
t  statntM,  aae  "Statatw,"  1. 

BgriaHgatlon. 

f  taxes,  see  "Taxation,"  2-5. 

Bqultable  EstoppeL 
M  "SMoppel,"  5-13. 

BOUITT. 

».  alM,  "Deposition;"  "DiscoTery^  "Praod- 
ulent  OonT^ances;'*  "Injunction;"  "Mort- 
sages;"  "PartDMsbjo;"  "Qoietlne Title;"  "Re- 
eeirers;"  "Specific  Perfopinancer'  "Tmsta." 
Qrchase  hj  corporation  of  its  own  stock,  condi- 
tions of  resclsaion,  see  "Corporations,"  25. 
Alief  acalnst  judgment*  see  'yodgment,"  88. 

deqinata  remedy  at  law. 

1.  As^n  tnducement*to  the  sisninv  by  the 
If •  of  a  mortgage  on  the  homestead,  the  mort- 
igee  agreed  to  coavey  to  the  wife  and  het 
liidrMA.  In  ease  of  foredosnre,  eUbar  a  part 
!  the  mortgaged  premises,  or  other  land,  field, 
tat  tiie  mortgagee's  failure  to  so  convey  was 
)  ground  for  the  vacation  of  a  decree  fore- 
oring  the  mortgage,  as  the  wife  and  cUldren 
id  an  adequate  remedy  at  law  to  enforce  the 
cresment— Collins  T.  Soott,  (Oat)  84  P.  10%. 

omplainaat  mtut  oome  with  olsan 
hands. 

8.  ApropertT  owner,  hj  rlolatiiig  Sees. 

aws  1887,  p.  8S,  making  it  nnlawful  to  plat 
opertr  within  the  limits  of  the  dty  of  Den- 
!r  and  offer  it  for  sale  without  having  the  plat 
rcepted  by  the  council,  does  not  lose  ids  right 
have  proper^  protected  by  injunction  from 
•Ing  flooded.— ^Ivester  t.  Jerome,  (Oolo.  8iq>.) 
IP.  760. 

eformation  of  oontraots. 

8.  To  jtistify  reformation  of  a  contract,  the 
■idence  must  clearly  and  satisfactorily  show 
:at  there  was  a  mutual  mistake,  or  a  mistake 
t  the  part  of  plaintiff  accompanied  by  fraud  on 
le  part  of  defendant,  or  by  such  acts  on  his 
irt  as  woold  clearly  be  inequitable  between 
^e^  parties.— KldnsorgB  t.  Bonse,  (Or.)  84  P. 

4.  To  entitle  a  party  to  hare  a  written  con- 
act  reformed,  the  complaint  must  show  that 
<me  relation  of  trust  and  coufldoice  existed 
itween  the  parties,  or  that  there  was  finnd  or 
isrepresentirtion,  or  that  the  means  of  knowl- 
Ige  as  to  the  terms  and  conditioss  were  not 
inally  accessible  to  both  partleiL— Kldnaorge 
Rohse,  (Or.)  34  P.  874. 

esciBBion  and  oanoeUation  of  oon- 
traots. 

6.  Where  plaintiff  listed  his  land  with  de- 
ndant,  a  real-estate  agent,  for  exchange,  and, 
lying  on  defendant's  representation  that  cei^ 
in  land  of  his  was  worth  as  mach  as  plaintiff's, 
:changed  his  land  thnefor,  his  deed  to  de- 
indant  will  be  canceled  where  defendant  gross- 
misrepresented  the  value  of  his  laud;  since 
aintiff  has  a  right  to  rely  on  defendant's  rep- 
'sentations  because  of  the  fiduciary  relations 
listing  between  them.  —  Shute  t.  Johnson, 
>r.)  34  P.  005. 

6.  In  an  action  by  a  corporation  against  a 
Tmer  stockholder  to  recover  money  paid  bim 
r  its  president  for  his  stock  on  an  ultra  vires 
irchase  thereof  for  plaintiff,  the  complaint 
>es  not  state  a  cause  of  action  if  it  fails  to 
low  that  plaintiff  has  returned  or  offered  to 
torn  the  stock.— Bank  of  San  Luis  Obispo  t. 
rickersham,  (Cal.)  84  P.  444. 

V.84P.— 73 


7.  In  an  action  for  an  accounting  and  to 
set  aside  a  gift  as  made  when  the  donor  was 
insane,  it  appeared  that  he  was  rery  close  in 
money  matters,  and  uncleaulr  In  habits  and 
dress;  that  he  shrank  from  the  use  of  wa- 
ter, and  objected  to  changing  his  soiled  clothes; 
that  he  talked  of  women  In  an  obac^ie  way. 
and  when  angry  swore  badly;  that  he  pitted 
on  the  i^ano  without  extracting  any  music,  and 
flien  walked  around  the  room  in  a  auaint,  tm- 
natnral  manner.  Theee  were  his  characteris- 
tics for  months  before  his  death,  in  August, 
1890.  Bel4,  that  a  finding  that  deceased  was 
sane  until  July  1st,— two  days  before  he  made 
the  gift,— and  insane  from  tiiat  time  until  the 
date  of  his  death,  was  against  the  erldoice. — 
Field  V.  Shorb.  (Cal.)  34  P.  604. 

8.  Plaintiff  purchased  from  defendant  a 
bond  for  a  deed  of  land,  and  at  the  time  of  the 
sale  defendant,  who  had  the  bond  in  his  poe- 
sessiou.  stated  that  there  was  $600,  "may  be  a 
little  more  or  a  little  less,"  due  thereon,  sup- 
posing such  to  be  the  case,  but  without  pre- 
tending to  have  actual  knowledge  on  the  8Ub> 
Ject.  For  several  weeks  prior  to  executing  the 
note  in  payment  therefor,  plaintiff  had  the 
bond  in  his  possession,  but  made  no  attempt 
to  ascertain  the  actual  amount  due  thereon, 
though  he  had  the  data  necessary  to  the  cal- 
colation.  field,  that  he  was  not  entitled  to  a 
reformation  of  the  note,  though  the  amount 
due  on  the  bond  was  $800  more  than  the 
amount  stated  by  defendant.— 'Banfiald  t.  Ban- 
field.  (Or.)  34  P.  659. 

 Bestoring  oonsideration. 

9.  Defendant  water  company  made  a  con- 
tract with  the  owner  cf  land  on  a  stream, 
whereby  the  latter  conveyed  to  it  the  ri|^t  to 
take  water  from  the  stream,  and  to  maintain  a 
main  water  pipe  through  her  land;  in  consid- 
eration of  which,  defendant  agreed  to  put  a  one- 
inch  tap  in  said  main  pipe,  wherefrom  the  land- 
owner could  draw,  free  of  cost,  the  water  needed 
for  irrigation  and  domestic  purposes.  The  land 
was  aftowards  sold  under  a  mortgage  made 
prior  to  the  contract,  and  bought  by  plabtifE. 
Held  that,  since  the  agreement  between  defend- 
ant company  and  the  landowner  gave  the  former 
the  right  to  appropriate  any  or  all  waters  of 
the  stream,  it  was  necessary  for  defendant  to 
restore  any  water'  so  taken  from  the  stream,  b*- 
fore  being  able  to  contend,  as  a  defense  to  an 
action  for  specific  performance  of  tibe  contract 
to  supply  water,  that,  by  the  foreclosure  and 
sale  thereunder.  It  had  lost  all  the  riparian 
rights  acQuired  under  the  agreement,  and  that 
hence  the  consideration  therefor  .had  failed.— 
Cljne  V.  Benicla  Water  Co.,  ((3aL)  84  P.  714. 
Laches. 

10.  The  vested  rights  of  a  perstm  not  served 
with  process  or  notice  In  proceedings  to  adjudi- 
cate priorities  under  the  irrigation  acta  of  1879 
and  iJSSl  are  not  affected  by  lapse  of  time,  wo  long 
as  such  rights  are  not  actually  denied  or  inter- 
fered with  by  enforcing  the  decree  entered  In 
such  proceedings.— Micnols  T.  McIntoBb.  (Oolo. 
Sup.)  34  P.  278. 

Fleeiding  and  proof. 

11.  Though,  in  equity  cases,  if  evidence  Is  In- 
troduced, without  objection,  entitling  a  party  to 
relief,  the  decision  will  be  based  on  it,  without 
regard  to  the  pleadings,  which  are  treated  as 
amended,  yet  it  is  the  duty  of  the  court  to  ex- 
clude testimony  which  is  wholly  irrelevant, 
when  objection  is  made.— State  v.  SnchllfFe, 
(Wash.)  Si  P.  915. 

Waiver  of  objections. 

13.  In  an  equity  case  an  objection  that  the 
reply  did  not  meet  certain  allegations  of  the 
answer  Is  obviated  by  defudant's  failure  to 

grove  rhe  allegations.— Hill  v.  Young,  (Wash.) 
4  P.  144. 

Parties. 

18.  In  order  to  obtain  the  zesdsslon  <^  a  con- 
traet  of  sale,  all  of  the  patties  Interested  In  tin 
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pn^nrtr  liiTidTed  miut  be  bnni^t  baCore  the 
court— OoBstant  t.  Lehman.  (Kan.)  84  P.  745. 

Rea  Jadlcato,  see  "Judgment,"  19. 

Property  of  Mormon  church. 

In  an  action  by  the  United  States  against 
certain  real  estate  belonging  to  the  Church  of 
Jeens  Christ  of  Latter-Dny  Saints,  known  as 
the  "Tithing  Yard  and  Offices,"  to  forfat  and 
escheat  the  property,  it  aHM<ured  that  the  land 
waa  first  laid  out  in  1848,  and  taken  poesesaion 
of  hf  the  representatiTes  of  the  church  of  the 
same  name  as  snch  ccwporation,  then  and  until 
1855  a  Tolnntarr  sect;  that  in  the  latter  year 
the  ehnrch  was  incorporated,  and  such  corpora- 
tion thereaftw  possessed  tne  twopoi^  np  to 
July  1,  1862,  and  that  Tolnable  Immorements 
were  put  on  it  by  the  charch.  In  NOTember, 
1871,  the  land  was  entered  under  the  town-site 
act  by  the  mayor  of  Salt  Lake  City,  who  con- 
veyed It  to  the  church's  president,  as  trustee^ 
by  whose  BUcceB8or,  as  trustee,  title  was  held 
March  8,  1887.  Held,  that  such  property  was 
mthin  the  prOTiso  of  Act  Ooox.  July  1,  1862, 
S  3,  which  declares  that  all  real  estate  acquired 
or  hdd,  in  any  territory  of  the  United  States, 
by  any  corporation  or  asftodation  for  religious 
or  charitable  purposes,  of  greater  valne  than 
$50,000,  shall  be  forfeited  and  escheated  to  the 
United  States,  "provided  tliat  the  existing 
Tested  rights  in  real  estate  shall  not  be  im- 
paired by  the  provisions  of  this  section,"  and 
was  not  subject  to  forfeiture.— United  States  v, 
TIthlDx  Tard  and  Offices,  (Utah,r84  P.  65; 
Same  t.  Chnrch  Cool  lands.  Id.  00;  Same  t. 
Churdi  Farm,  Id. 

Shrtates. 

See  "Dsedr  "Homestead;"  "WUte." 

ESTOFFBHi. 

Bea  ladlcata,  see  "Judgment,"  12-28. 

To  allege  error  on  appeal,  see  "Appeal,"  68. 

To^nj  authority  to  fill  blanks  In  bond,  see 

 corporate   wiristence,   see  " Corpora tions," 

«.  7. 

 iMMr**  title.  Me  'Xandlord  and  Tenant,"  1. 

By  doed. 

1.  A  grantee  of  land  In  fee  Is  not  estopped 
from  dtsputlnff  the  title  of  his  grantor.— Wenzel 
T.  Schults.  (Cal.)  34  P.  006. 

i.  A  snbseqaentl^'  acquired  title  does  not 
relate  back  so  as  to  pve  effect  to  a  Tt^d  deed.— 
Pomll  T.  PatlMB.  (Col.)  84  P.  677. 
"By  reeord. 

8.  A  county  auditor,  as  required  by  the 
cotinty  government  act,  (section  115.)  settled 
the  accounts  of  a  tax  collector,  certified  to  the 
treasurer  the  amount  payable  Into  the. county 
treasury,  and.  on  the  presentation  and  filing  of 
the  treasurer's  receipt  therefor,  discharged  the 
collector,  and  charged  the  trcastu^r  with  the 
amount.  The  county  treasurer  gave  his  re- 
ceipt to  the  collector,  and  charged  himself  with 
the  amount  in  his  official  books:  and  in  mak- 
ing his  monthly  settlements  with  the  auditor, 
as  reqaired  by  Mctlon  80.  h«  made  a  awom 
statement  that  be  had  rec^Ted  snch  omonnt 
from  the  cdleetor,  and  that  It  was  then  on 
hand.  Bdd,  that  the  treasurer  was  estopped 
by  his  receipt  and  his  statement  under  oath  to 
deny  the  receipt  of  snch  amount  from  the  col- 
lector. —  San  Luis  OUspo  County  v.  Pettit, 
(Cal.)  34  P.  1082. 

4.  In  an  action  on  an  itdunctlon  bond  de- 
fendants cannot  escape  liability  on  the  ground 
that  the  writ  of  injunction  was  ambiguous, 
and  shoold  not  have  been  obea^ed,  as  they  are  in 
no  po^on  to  make  such  an  obJectlMi.— Ase- 
vado  r.  On,  (CaL)  84  P.  777. 


In  pais. 

6.  In  an  action  against  an  adarinlstntv  a 

a  contract  for  the  payment  of  maaej.  it  ei?-:- 
ed  that  one  W.  had  a  judnneat  acaiiw  n: 
decedent  and  ^intifTs  father,  aa  soivtia  :t 
another,  and  a  separate  jndffmrat  agahw  liL: 
ttflf  as  surety  for  the  same  perxm.  Tve  is^ 
before  the  sale  of  the  principal  debtor'i  ii-. 
on  executions,  plaintiff  agreed  to  pay  th< ; 
ment  against  her  father  and  decedent,  aad  ir 
latter  agreed  to  repay  her  one-haif  meh  ssn 
At  the  sale,  plaintiff  bid  In  the  load  for  » 
amount  of  both  judgments,  and  gave  tc  ^ 
her  notes  for  the  amount,  which  she  afitrsm 
paid.  The  sheriff  returned  the  execotiass  it: 
isfied  by  such  sale.  ffeUt  that  she  wax  :j.-A  tr 
topped  from  showing  that  the  land  wai  brnf; 
incumbwed,  and  worth  mneh  less  iku  it 
amoont  bid  by  her  at  the  sale.  ■ -BojJff  t.  CM 
(Oal^  84  P.  1034. 

0.  A  bank  having  a  dalm  aealnst  an  b*- 
vent  firm,  which  is  consulted  by  a  firm  of  iri'. 
creditors  with  referenoe  to  collecting  ti-ir 
claim,  Is  not  losally  bound  to  disclose  tk«  « 
Istence  of  Its  duum.  bnt  may-  keep  aficnt.  ist 
protect  its  own  Interest,  provided  it  is  r:> 
of  no  fraudulent  conduct,  and  does  Boifci: 
more  than  is  necessary  to  ita  own  protm-. 
—First  Nat.  Bank  t.  Naill.  (Kan.)  31  P.  Ti: 

7.  The  bare  fact  that  the  membcn  i 
firm  hold  the  record  title  to  land  which  b^-cp 
to  another,  while  such  firm  is  e&saxed  ia  ^ 
ness.  does  not  estop  the  true  owner  from  eli:? 
ing  it  as  against  the  firm's  creditors,  irbm  r 
does  not  appear  that  the  creditors  bad  ii' 
knowledce  Quit  dther  member  of  the  firm 
held  such  title,  at  any  time  before  exmam 
was  Issued  on  thelrjudinnent  against  the  f:: 
— CHrault  t.  A.  P.  Hotoling  Co.,  (WoiAJ  MF 
471. 

Who  m&y  assert  esfoppai. 

8.  Where  a  street  gtadlns  aaoo— mit, 

by  a  town.  Is  Invalid,  tike  town  cannot  tate- 
an  estoppel  against  a  lot  owner  refusing  ts  pi* 
his  assessment.  If  such  an  estoppel  exii*i.  t 
can  only  be  enforced  by  those  who  actnaOj  & 
the  grading.— Town  of  Medical  Lake  t.  SbH: 
(Waah.)  84^  P.  835;  Same  v.  Landls.  U.  S» 

 BepresentatiTos. 

9.  Where  defendant  refuses  to  petfora^^ 
contract  to  convey  land  to  ^aintiff  becsofet:- 
laud  was  community  property,  and  his 
who  was  not  a  party  to  the  contract,  rrfiwed 
sign  the  deed,  be  Is  estopped  afterwards  to  > 

Kthat  the  land  was  commnnftr  joopatr.- 
aves  V.  Smith,  (Wash.)  84  P.  213. 

 (Clothing  person  wlOi  UOa 

to.  Defendant  J.  gave  his  note  to  plsMf 
for  mon^  borrowed,  and  deposited  as  sccvfer 
therefor  a  contract  for  tbs  porcduwe  of  lasd.  k 
which  he  was  named  as  Tendea.*  Afierwxrdi 
he  obtained  poesBssItm  of  the  cootimct  vaie 
pretense  Of  making  a  payment  thereon,  tsi 
promised  to  return  it,  instead  of  which  he  ftd 
the  purchase  numev  In  full.  SDrrendered  tis 
cmitraet  to  the  tenoor.  and  took  a  deed  <tf  tb 
land  in  the  name  of  nis  wife,  defendaat  E. 
who  testified  that  the  land  was  her  SFpart*t 
[Hroperty,  and  that  J.  acted  as  her  sgmt  Tb* 
money  borrowed  from  pliUntiff  was  anttifd  a 
part  payment  for  the  land.  BM  Oat.  adait- 
ting  the  claim  of  H.  te  be  tm^  the  facts  sbssfd 
a  conspiracy  between  defendants  to  defns' 
I^aintiff,  as  H.  was  chargeable  with  kaowldLr* 
of  the  acts  of  J.  as  h«r  ageot,  and  she  Is  » 
topped.— Cnrtb  t.  Jaasen,  (wash.)  M  P.  ISL 

 Silence. 

11.  A  landowner  does  noC  by  mere  ds.'v 
and  inaction  at  the  time  of  the  eonstmetioB  K 
a  railroad  on  part  of  his  land,  and  on  a  smM 
in  front  of  his  premises,  lose  his-  tight  tsbw 
quently  to  obtain  an  Injunction  restraiaiag  :b* 
operation  <>f  the  road  nalass  damuea  arc 
— Coomlw  V.  Salt  Lakd  ft  F.  D.  By.  (k* 
(titan,)  34  X'.  14^ 
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I  pals— AociDieeomoe. 

18.  Aftwt  a  payment,  ttwrash  made  under  an 
pgal  order,  has  been  accepted  and  retained,  a 
(lament  creditor  of  the  payee  Is  esttwped,  on 
^miahing  the  payor,  to  allege  that  the  pay- 
ent  was  lllegiu.— Jonea  t.  Quigbome,  (Oolo. 
ip.)  »4  P.  997. 
la  Where  an  ordra  appointing  a  recelTcr 
a  corporation  le  void,  a  judgment  creditor 
the  corporation  doe*  not,  by  intorening  in 
e  action  for  tlie  parpose  of  enforcing  hit 
dgment,  waive  all  objections  to  the  order, 
id  thereby  lose  the  right  to  levy  on  the  cor- 
rate  property.— Smith  t.  Los  Angeles  ft  P.  B. 
h,  (CaJ.)  .84  P.  242. 

ecesaity  of  special^  pleading. 

14.  An  eatoi^el  of  an  insnrance  company  to 
tim  a  breach  of  the  conditions  of  a  policy  ot 
e  insurance  by  nonoccupency  of  the  premlaes. 
ter  having  issued  the  poller  with  knowledge 

each  nonoccupancy,  must  be  specially  plead- 
.— Bruce      German  Sav.  ft  Loan  Soc.,  (Or.) 
P.  16. 

15.  Mattw  of  estoppel  In  pals,  to  be  made 
fectlTe  aa  a  defense,  most  he  i^eaded.— Prew- 
:  V.  Lambert,  (Colo.  Snp.)  6Si. 

JflVlDBNOB. 

e,  also,  "Deposition;"  "Witnesa." 

irden  of  proof,  see  "Ejectment."  9:  "Mines 

uid  Mining."  6;  "Negligence."  8;  "Quo  Wax- 

ranto." 

—  bona  fide  bcddws.  see  "N^tiable  Instro- 
ments."  5. 

mcerning  nomination  to  office,  see  "Elections 
and  Voters."  8,  4. 

eclaratioDSk  ae*  "Wandolent  Ooaveyanoeak" 

Tect  of  defaolt  aa  admisaiop,  see  "Jndf- 

nent,*'  6. 

action  for  libd,  see  "LIbd  and  Slandw,"  7,  & 

—  on  policy,  see  "bisurance,  11. 
assnmiMit,  see  "Assumpsit,"  4. 

criminal  pnwecotian,  see  "Criminal  Law, 
2&-44;  "False  Pretenses,"  4;  'Torgery/*  4; 
"Homicide,"  a,  4;  "Larceny;'*  2. 
twly-disGOTered,  aee  "New  Trial,"  7-^ 
)jectiona  to,  see  '*TrIal,"  6,  7. 
agency,  see  "Principal  and  Agent,"  2. 


:  boundulea,  see  "Bonndariee,"  4,  5. 
'  damages,  see  "Damages."  11-13;  "Bmineat 
Domain."  11-13. 


:  fraod.  see  "Frand."  1.  2;  "Frandulent  Oon- 
reyancee."  19-22. 

'  partnarship.  see  "Partnership,"  L 

irol  express  tnista,  see  "Trosta,"  2.  8. 

eadmg  and  proot  aea  "Pleading."  24-83. 

'esnmption  as  to  );>erfi»manee  oi  duty  by  offl- 

wrs,  see  "OoraoratUms,"  28, 

•eeption  of,  aw  "Grimtaal  I«w,"  18, 19;  "Tii- 

^ght  and  snffidencT)  lee  *'Aiqpeal,"  76-83; 
Traod,"  8. 

idiolal  notice. 

1.  Defendants,  on  the  dar  of  a  local  elec- 
«,  published  ctfneeftihig  plamtiff,  B..  the  fol- 
ring:  "yenaHty.  It  is  understood  that  the 
ectric  ImpToremcnt  Company  will  pat  a  large 
m  of  money  into  the  Sght  to-day  to  e<HTapt 
ters.  Here  are  scores  of  voters  in  erety 
tnmnnlty  that  money  can  buy.  •  •  •  It  le 
\o  reported  that  E.  Is  to  have  chsrge  of  the 
ik."  In  an  action  for  pnbllrtiing  inch  artide, 
a  eonrt  will  teke  notlcfl  of  the  meaning  Uie 
)ra  "sack"  has  teqnired  in  newspaper  litera- 
re,  wlien  nsed  In  connection  with  election  eor- 

rtion  funds,  and  It  Is  nnnecessary  for  plain- 
to  allege  or  prove  each  meaning,  or  how  It 
is  Intended  to  oe.  or  was,  understood  by  jwr- 
QS  reading,  the  article.— Edwards  v.  San  Jose 
hiring  ftPnb.  Co..  (Cal.)  84  P.  128. 

uden  of  proof. 

2.  In  r^evin  lor  pnwerty  mortgaged  to 
lintilf,  if  defendant  claims  that  Uie.  mort- 


gagee has  aliMdy  taken  a  part  of  die  BHMt- 
gaged  propMty  exceeding  In  Talne  the  amotmt 
of  the  mwtgage,  the  harden  is  on  him  to  proT* 
sncfa  daim.— Millw  t.  McBiwaio,  (San.)  84  P. 
398. 

Best  and  seoondary. 

8.  In  a  will  contest,  the  nurse's  record  of 
what  transirfred  at  testator'a  sick  bed,  in  he* 
presence.  Is  not  comptent  evidence,  the  nnrsa 
being  present  and  able  to  testify  hersdf.— In  is 
Flint's  Bstate,  (Cal.)  84  P.  863. 

4.  In  a  snlt  for  senieea  aa  land  attorn^, 
defendant  tesdfied  that  he  knew  plaintiff  waa 
a  land  attorn^  when  he  employed  him.  ffeM. 
that  an  objection  to  plaintiffs  testifying  orally 
that  he  was  duly  admitted  to  practice  as  a 
land  attorn^  was  without  metft— Booilw  t. 
Whiting,  (Colo.  Snp.)  9i  P.  m 

Deolarations  and  admissions. 

5.  For  the  ptnpose  of  defeating  a  deed, 
statements  of  the  grsntor,  made  some  time 
after  Its  exKutfon,  that  he  dellrered  it  only  0od< 
ditionaliy,  are  not  sdmisaible,  as  a  grantw  can- 
not thus  disparage  his  deed  by  declarations  In 
Ua  own  Interest.— Ord  t.  Ord,  (Cal.)  84  P.  88. 

8^  Where  a  guardian,  under  and  by  vir- 
tSe  of  his  appointment,  takes  poeseseion  of 
certain  land  claimed  by  his  wards,  his  declara- 
tions that  he  holds  the  land  f<ff  third  perwms 
are  inadmissible  to  defeat  his  ward**  dalma  ot 
title  by  adverse  possession.  —  Westenfdder  v. 
Green,  (Or.)  84  P.  23. 

7.  In  an  action  against  a  railroad  eomnany 
for  personal  Injuries  snstalned  one  of  Its 
laborers,  owing  to  the  fall  of  an  overhanging 
embankment,  an  exclamation  by  defendant's 
foreman  whm  the  accident  hajmened.  "My  God! 
I  expected  that!"  is  admissible  as  pert  of  the 
res  gestae.— Blledge  t.  Natlcmal  Cttty  *  O. 
Co.,  (Cal.)  84  P.  730;  IdTS^ 

— —  Ofibv  Of  oomprodiise. 

8.  An  <dfa>  made  to  defendant's  adjuster 

in  settlement  of  plalntlirs  claim  is  admissible, 
when  the  only  controversy  at  the  time  of  the 
offer  was  as  to  the  amount  of  the  claim,  and 
the  offer  was  not  stated  to  be  eonfldentlal.— 
Kahn  v.  Traders'  Ins.  Co.,  (Wyo.)  81  P.  1069. 

Opinion  tdfftlifiony. 

9.  In  an  action  against  a  railroad  company 
for  Injmies  caused  by  fire  spreading  from  the 
right  of  way,  plaintifl  may  testify,  after  stat- 
ing what  he  ODserved  as  to  the  course  of  the  fire 
on  the  day  It  occurred,  and  on  examining  the 
ground  bnm^  over  the  next  day,  that  as  a  re- 
sult of  SQch  observation  he  concluded  that  the 
fire  started  on  defendant's  right  of  way. — 
Union  Pac.  By.  Ca  v.  Gilknd,  (Wyo.)  34  P. 
958i 

10:  In  an  actlm  against  a  ralboad  company 
for  damages  caused  Iqr  Its  failure  to  use  rea- 
Stmahle  precautions  to  prevent  the  spread  of  fire 
originating  on  its  right  of  way.  it  is  proper  to 
pennlt  a  witness  for  plalntifl  to  testi^  that 
from  the  appearance  of  the  right  of  way  in  the 
vicinity  of  the  fire  he  did  not  think  that  it  had 
been  burned  over  by  the  company  so  as  to  pre- 
tent  the  spread  of  nr^  and  also  to  testify  as  to 
what  kind  of  fli*e  guard  was  placed  1^  the  com- 

Sny.— Union  Pao.  By.  Co.  v.  CUDand.  (Wya) 
P.  953. 

11.  A  question  as  to  the  mental  soandneaa, 
to  be  inferred  from  a  certain  physical  condition 
turpothetically  stated,  la  not  objectionable  be- 
cause the  expert  has  already  testified,  as  tes- 
tator's physician,  that  such  was  in  fact  testa- 
tor's physical  condition.— In  re  Fllnl^s  Bstate, 
(Cal.l  34P.  863. 

13.  It  ii  not  error  to  permit  a  witness  who 
la  accustomed  to  seeing  trains  of  cars  pass, 
and  who  says  that  he  can  tell  whethw  they 
are  moving  fast  or  slow  hy  the  sound,  to  tes- 
tis that  a  tnlu  which  he  beard  distinctly,  but 
did  not  see*  was  going  pret^  fast  —  HlBspuri 
Paa  Br.  Oo.  v.  Hildebrand,  (KanO  84  P.  iw. 
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18.  On  an  lasae  a*  to  the  existence  and  lo> 
cation  of  a  certain  vein  in  a  mine,  where  a 
nonexpert  witness  teetlfies  that  there  vas  no 
foot  wall,  it  is  improper  to  ask  him,  "If  there  la 
a  foot  wall,  then  there  is  a  r^?"  since  the 
gnestion  demands  an  answer  to  a  theoretical 
ani»K>sition,  the  condition  to  sustain  which  waa 
dwied  far  the  witness.— IlUnoia  SUrer  Hbdng 
ft  MUlinff  Oo.  T.  Baft,  <N.  M.)  84  P.  644. 

Opinion  testimony — Expert  testimony. 

1^  Where  a  contract  reqnirea  a  party  to 
plant  "grape  Tines,"  and  the  word  "Tines"  does 
not  appear  to  have  been  used  in  any  special  or 
local  sense,  expert  eTidenee  is  not  admiasible 
to  show  its  meaninc.  hnt  it  will,  be  held  to 
mean  indifferently  ather  cnttings  or  rooted 
idantB,  acccKilinK  to  common  usage.— Hemy  t. 
Olds,  (Cal.)  84  P.  216. 

IS.  Tratimony  as  to  the  quality  of  old  wire 
rope  sold  hy  sample,  that  the  out»  wires  were 
broken  into  short  pieces;  that  the  rope  waa 
"rotten,  and  a  little  nroken,  instead  of  b^na  as 
the  wamsiBf*  tbat  much  of  it  waa  "tMnken, 
maty,  and  zottan,''-4datei  to  facta  open  to 
common  obaerratlw),  and  not  nqniring  eqtert 
knowledge— Grnnwald  v.  Frseae.  (CaT)  Si  P. 
78. 

IC  Since  oidnlona  of  expert  witneaaea  aa  to 
the  Talne  of  ^feeslonal  serrioee  are  not  es- 
sential, and  the  Jurors  may  exo^se  thetr  own 
Judgment  In  determining  the  tsIu^  parties 
submitting  snch  an  iune  to  the  inry,  without 
enert  testimony,  cannot  afterwarda  complain, 
-^nrke  t.  WUtlng,  (Oolow  Sup.)  34  P.  172. 
 Valnes. 

17.  A  person  who  has  raised  a  crop  on  his 
ftirm  may  testis  aa  to  iti  ralne.— Union  Pac, 
D.  ft  O.  Hy.  Oo.  T.  WUllema,  <Oolo.  Appi)  84 
P.  781. 

18.  The  owner  of  horses,  thongh  not  a  horse 
trader,  may  testify  as  to  their  Talue.  —  Union 
Pa&.  D.  ft  G.  Ry.  Oo.  t.  WUliama.  (Oolo.  App.) 
34  P.  731. 

IB.  A  farmer  la  c(Hnpetent  to  glre  his  opin- 
ion as  to  Talue  per  acre  of  grass  on  a  n«gh- 
boring  farm  destroyed  by  fire  from  a  locomo- 
tlTc.— Chicago,  R.  I.  ft  P.  Ry.  Oo.  t.  Larsen, 
(Colo.  Sup.)  34  P.  477. 

90.  Witnesses  testifTing  as  to  the  market 
value  of  land  need  not  be  experts  In  the  severe 
sense  of  the  term,  proTtded  they  show  suffi- 
cient knowled;^  and  experience  as  to  values  of 
land  in  the  neighborhood.— City  of  Santa  Ana  t. 
Harlin,  (Cal.>34  P.  224. 

21.  Merchants  and  dwks  of  merchants  in  a 
foreign  conntry  who  deal  la  a  certain  article 
are  competent  to  testify  as  to  the  market  valne 
of  the  artide  in  sndi  fbrelgn  eonntry.— Gran* 
wald  T.  Freeaflh  (Cal.)  84  pTTS. 

Soonments. 

33.  A  record  of  proceedlniss  in  the  Judicial 
dletrict  court  of  the  territory  of  Utah,  duly  an- 
tikentlcated  under  the  act  of  congress,  is  ad- 
miasible in  evidence  to  show  that  such  proceed- 
inga  have  been  had.— Frlmd  t.  Miller,  (Kan.) 
STp.  397. 

 Books  of  aoconnt. 

28.  lu  an  action  tv  an  executor  on  a  note, 
It  appeared  that  decedent  and  one  of  the  mak- 
ers of  the  note  owoed  jointly  the  stock  in  a 
corporation.  The  assets  of  the  corporation 
were  sold  and  applied  by  decedent,  who  h^d 
all  the  stock  but  one  share  to  his  own  use. 
Hdd,  that  the  ledg»  of  the  corporation,  not 
buing  a  book  of  original  entry,  was  inadmis- 
sible to  show  payment  of  the  note  by  such  sale. 
—Jones  T.  Hensball.  (Colo.  App.)  34  P.  2M. 

S4.  hoAggr  entnea,  nnlesa  admitted  to  be 
COTxect.  will  not  be  considered  in  adjusting 
partnership  accounts,  in  the  absence  of  eTi- 
denee of  the  original  entries  in  support  thereof 
— Dnrfchrimer  t.  Hellner,  (Or.)  34  P.  475. 

Parol  eridenoe. 

25.  In  an  action  for  property  adied  on  exe- 
cution, parol  erideace  that  a  Din  of  nle  by  plain- 


tiff to  the  execution  debtor  waa  Inteodvd  m  i 
mortgage  Is  admissible. — Voorbies  t.  BeLTiw- 
(WaslLl  84  P.  931. 

20.  In  an  action  to  redeem  it  la  eospK-r 
for  defendant  to  show  by  parol  tbat  a  co-i' 
ance  by  the  mortgagor  to  tlie  mortgigR  «» 
made,  not  as  a  foi^eitnre,  but  to  con«nMmi>  i 
sale  made  by  the  mortgagor  to  a  third  ourj- 
Oorcoran  v.^inkel,  (^lT)  S«  P.  1031. 

27.  A  promise,  in  writing,  signed  br  titf  r* 
ty  to  be  charged,  to  pay  tbe  interest  dv  - 
a  pre-existing  debt,  is  an  acknowledcsiMi  c 
the  whole  debt,  from  wlii<A  a  promise  ta  k 
msy  be  implied:  and  the  identity  of  tbe 
Included  in  tbe  promiBSory  note,  with  thf  i:** 
est  on  the  debt,  and  that  it  waa  given  for 
interest,  may  be  proved  by  mrol  teatimon;'.  • 
P.  44,  affirmed.— Kelly  t.  Trnarhman.  (IdiL 
34  P  813. 

SGL  The  rule  wUdi  forUda  tlie  Intzndvrx 
of  parol  evidence  to  contradict,  add  to,  or  nrr 
a  written  inscrnment  does  not  exteni  ta 
dence  offered  to  show  that  a  contract 
made  in  furtherance  of  objects  forbidda  r- 
statute,  by  common  law,  or  inr  tlienBCtiI>- 
Icy  of  tiie  law.— Friend  t.  MiUcr.  (Kan.)  U  f 
397. 

29.  In  a  suit  for  q>edfie  perfonunx  (tf  c 
exchange  of  lands,  It  ^qwared  tliat  deedi  fe^ 
been  pr^red  1^  the  partiea,  and  left  vili 
third  person,  to  be  ddirered  in  eaaa  deCenim 
should  approve  of  tbe  land  to  be  eonvcreJ  a 
them,  bat  the  control  of  the  reqiectiTe  ir^ 
did  not  pass  from  the  gran  to  ra  therein.  B 
that  the  deeds  so  delirered  were  not  «aen«i. 
and  hence  did  not.  in  the  abaaioe  ^  a  itSi 
written  contract,  Jnstify  the  admisrini  of  '■* 
timony  to  show  the  conversations  of  die  miyt 
prior  and  leading  up  to  the  signing  and  depsat 
of  the  deeds.  Hoyt,  X,  diaaentinc.— Nldi-ii  f 
Oppermann,  (Wash.)  34  P.  162. 

80.  Where  a  mortgage  ffiren  to  seeve  ibt 
payment  of  a  note  clearly  deacrfbea  the  on 
parol  eTidenee  is  Inadmiaaible  to  show  tlut  ±t 
mortgage  was  given  to  aecnre  a  note  wiaeb  £f- 
fera  from  tbe  one  deaoibed.— B^lke  v.  FssKa 
(Colo.  App.)  34  P.  1006. 

81.  Id  an  action  on  an  ace^ited  draft,  if 
fendant  may  show  by  pand,  in  support  of  ta 
oounterclaim  alleged  to  have  existed  prior  u 
the  acceptance,  that  it  waa  agreed  betweea  d< 
partiea  taat  the  acc^tance  wonid  not  opent 
aa  a  waiver  of  tbe  dalm.  aa  such  evidence 
not  vary  the  terma  of  the  written  fawtmnsl 
but  only  rebuts  the  pnamaption  of  wairer.- 
Bohn  Manufg  Co.  v.  Harriion,  (Hoot.)  M  P. 
813. 

82.  Where  a  written  aaalgnment  «f  the  ex- 
tract rights  of  a  ptirchaaer  <tt  real  estate  toe 
tains  no  provision  br  whidi  the  aadgase 
aumes  liability  for  the  part  of  the  pnoe 
unpaid,  parol  evidence  of  sndi  aanunptioa  it 
inadmissible.— Osbum  v.  Dolan,  (WmIl)  34  P. 
433. 

Competency,  relevancy,  and  materiat* 
ity. 

88.  Where  a  witneas  haa  teatlSed  to  baviag 

received  money  by  registered  letter  tlirourt  i 
certain  post  office,  tbe  teetimony  of  the  pay- 
master that  the  records  do  not  mow  tba  tnsf- 
action,  while  not  conclndve,  la  admlaaibie  lo  » 
bnttal.— Knapp  v.  Day,  (Cokk  App.)  34  P.  lOOS. 

84.  In  an  action  for  breach  of  a  ooo  tract  a 
furnish  watw  for  Irrigatkn,  whereby  a  Urp 
number  of  graiw  cnttinga  planted  hr  plainaf 
died,  testimony  of  a  witnesa  for  defmsas 
that  he  (witness)  procored  15,000  cnttings 
the  lot  from  which  plaintiff  nroeoreJ  bm. 
planted  them  on  aimilar  land,  and  watered  tsi 
cared  for  them  wdl,  and  yet  nearly  all  «f 
them  died,  thou^  it  relates  to  a  coDstcn: 
matter,  is  relerant,  aa  tending  to  proTo  a  fict 
from  which  it  could  be  inferred  uiat  the  bM 
of  plaintiff's  vines  was  not  caused  by  dtfnd- 
anrs  fallnre  to  fondah  water.— Besnr  t.  Oldi 
(Oal.).84P.  216. 
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35.  The  admiMion  of  eTidence,  thoagb  of 
iffht  aigniacance,  is  not  error,  If  It  be  p^ioent 
'  the  issues  «i  tiiftl.— Brown  v.  Porter.  (Waih.) 

1  P.  1105. 

86.  la  an  action  for  peraonal  Injofiea,  plaln- 
ff  haTiDg  adduced  mortaarr  tables  to  prove 
ia  probable  expectation  of  life,  axdading  evl- 
?nc8  of  hia  habits  aa  to  Bobiiety  is  error.— 
ownauid  t.  Brl«xa,  (GaL)  84  P.  116. 

—  Sridenoe  of  valne. 
37.  Whereasnretr  aeeka  a  rdeasefromllabll' 

y  on  the  ground  that  the  creditor,  who  had  a 
idfimeut  Uea  on  land  of  the  principal  debtor 
'orth  enoQ^  to  par  the  whole  debt,  combined 
ith  the  owner  m  selling  it  at  private  sale  for 
■SB  than  it  was  worth,  to  show  that  the  land 
as  sold  for  less  than  Its  valne  at  a  private  sale 
egotiated  by  the  owner  and  a  lienholder,  the 
niof  ia  not  confined  to  the  cash  price  at  a  forced 
lie.  but  It  mar  be  shown  that  snch  tracts  in 
lat  region  had  never  been  sold  for  all  cash, 
at  always  for  part  cash  and  part  on  mortgage. 
•Montffomery     Sayre,  (Cal.)^  P.  648. 

88.  On  an  issue  of  the  real  valne  of  land  at 
le  time  it  was  sold,  evidence  aa  to  the  p^ces 
»liKed  by  the  purchase  on  sales  of  small 
arts  of  it  a  few  months  after  his  purchase  is 
7t  necessarilr  incompetent,  but  its  admission 
I  rei^nlated  bj  the  discretion  of  the  court.— 
[ontgomei7  t.  Sayre,  (Gal.)  M  P.  646. 

ETeiifht  and  oonolnBlTeneBS. 
SB.  In  an  action  of  dalm  and  ddlvery  against 
constable  who  had  levied  an  execution  on 
-operty  for  which  plaintiff  had  ^ven  a  biU  of 
lie  to  the  execution  debttv.  it  waa  error  to 
larfce  that  if  the  jury  found,  "by  a  «air  pre- 
snderance  of  the  evidence."  that  the  bill  of 
lie  was  intended  only  as  secnrity,  the  verdict 
lould  be  for  plaintifr,  since  such  fact  should 
B  shown  by  clear,  positive,  and  convincing  evl- 
anve.— Voorhies  v.  Hennessy,  (Wash.)  34  P. 

40.  A.  complaint  alleged  an  indebtedness  for 
ork.  and  that  it  was  evidenced  by  dnebills  ex- 
:uted  to  plaintiff  by  plaintiff,  as  snperintend- 
it  of  defendant.  The  answer  denied  the  al- 
fations  of  the  complaint,  and  averred  the  con- 
eraioD  by  plaintiff  of  certain  moneys  of  de- 
mdant  Bm,  that  it  was  error  to  render  jndg- 
lent  for  plaintiff,  without  proof,  on  an  admls- 
on  of  the  due  and  authorized  execution  of  the 
iiebilla,  coupled  with  a  statement  that  the  de- 
iiiae  waa  that  plaintiff,  while  acting  aa  auper- 
itendent.  approinrlated  moneys  of  defendant  In 
cceas  of  said  dalma;  the  action  being  found- 
1  on  an  indebtedness,  of  which  the  duebllls 
ere  not  evidence,  and  there  being  no  implied 
Emission  of  the  Indebtedness  from  the  state- 
icnt  aa  to  the  nature  of  the  defeoae^Magna 
harta  Silver  Mining,  &  Tunnel  Oo.  t.  X^a- 
>tt.  (Colo.  App.)  84  T.  842. 

M  *'Wttiieai,"  0-18. 

f  adTsne  party  before  trial,  sea  "Diacorary." 

Exceptiozis. 
O  inatructions,  see  "Trial."  17. 


Bxceptlons,  Bill  o£ 

ee  "Appeal:"  "Certiorari;"  "Criminal  Unr*** 
76;  "New  Trial;"  "Bevlew.  Writ  of.** 


ExoeesiTe  Damages. 

aa  "Damages,"  8. 

Sxousable  Homioide. 
ee  "Homlddo^"  1. 


ExsounoN. 

See,    also,    "Attachment;'*  "Oandahment;" 

"Writs." 

Accrual  of  action  to  revive  JudgmSbt  after  exe- 
cntion  sale,  see  "limitation  of  Actlona,"  7,  & 

Against  execntora,  see  "Bxecutors  and  Admln- 
iatratora,"  17-20. 

Sffect  of  appeal,  see  "Appeal."  90-03. 

 duty  of  sberiff  to  abandon  leryi  ■••  "Ap- 
peal," 82. 

 insolvency  proceedings,  see  "Insolvency,**  2. 

Void  sale,  reviving  judnnuit  in  name  of  piii> 
chaser,  see  "Judfcial  ^es." 

Time  of  iBsnanoe. 

1.  Code  Civil  Froc  |  840,  provides  that, 
after  five  years  from  the  entir  of  Judgment, 
execution  can  only  laane  by  leave  of  conrt  on 
proof  that  some  6art  thereof  remains  unsatis- 
fied, but  such  "leave  shall  not  be  necessary 
when  execntioD  haa  been  issued  on  Aha  jnd^ 
meat  witiiln  tile  five  year^  and  returned  unaat* 
isSed  In  whole  or  in  part.**  HOd^  that  tiie  fact 
that  execution  Issued  within  the  five  years,  and 
waa  not  returned  at  all,  does  not  prevent  tht 
firanting  of  an  execution  afto  that  time. — 
Northern  Fao.  R.  Ca  t.  Bender,  ^ont.)  84  P. 
843. 

2.  The  ftict  that  a  levying  ofilcer  did  not 
know  that  a  bill  of  sale  to  the  execution  debtor 
was  intended  as  a  mortgage,  does  not  render 
the  levy  effective.  —  Yoorhies  v.  Henneasy, 
(Wash.)  84  P.  08L 

Lien — Death  of  defisndaiit. 

5.  The  death  of  a  Jndgment  debtor  after 
execQtlon  levied  will  not  affect  the  lien,  or  re- 
lieve the  sheriff  of  lila  obllntioa  to  sell  the 
property)  Code  Civil  Proc.  1  1S0&,  providing 
that,  if  -  execution  ia  actually  levied^  on  any 
property  of  the  decedent  before  his  death,  the 
same  may  be  aold  for  the  satisfaction  thereof, 
and  the  officer  makii^  the  sale  must  account  to 
the  executor  for  any  surplus  In  his  hands.— Ver* 
mont  Marble  Co.  v.  Superior  Conrt  of  City  and 
County  of  San  Francisco,  (Cal)  34  P.  826. 
Said. 

4.  Where  the  execati<m  defendant  baa  a 
ri^t  to  appear  and  move  to  qaaah  tha  exacn- 
tlon.  or  file  objections  to  the  oonflrmation  of 
the  sale  on  account  ot  Irregularities  therein, 
her  abaoice  from  the  state  la  not  suffideot  rea- 
son for  her  failure  to  do  ao,  and  she  cannot 
thereafter  aeA  to  set  aidde  the  sale  on  such 
^unds.— Xjelnenweber  v.  Brown.  (Or.)  84  P. 

6.  An  ordw  or  decree  confirming  an  exe- 
cution sale  of  real  property  under  a  morteaae 
forecloeure  la  a  conclusive  determination  oi  the 
regularity  of  the  proceedings  under  the  execu- 
tion.—Ldnenweber  V.  Brown,  (Or.)  34  P.  476. 
When  ptirohaser  entitled  to  pOMeulon 

— ^Period  of  redemption. 
6.  Under  Rev.  St.  1887.  1  4406,  providing 
that,  until  the  expiration  of  the  time  allowed 
for  redemption,  tne  conrt  may  restrain  the 
commission  of  waste  on  tbe  property,  on  the 
application  of  the  purchaaer  or  tbe  Judgment 
creditor,  bnt  that  it  shall  not  be  deemed  waste 
for  the  person  in  possession  of  the  property  at 
the  time  of  the  sale,  or  entitled  to  possession 
afterwards  during  the  time  allowed  for  redemp- 
ticm,  to  continue  to  use  it  as  it  was  pre- 
Tionsly  used,  the  purchaser  of  real  eatate  at 
execution  sale  is  not  entitled  to  possession  nnlil 
the  period  of  redemption  has  expired.— Cant- 
wM  T.  Mcpherson.  (Idaho)  84  PTlOOB. 

BXEOUTOES  AND  ADMUflB- 

TBATOBS. 

See,  also.  "Descent  and  Distribution *^0b.** 
Adminlatration  of  oommnnltj  prmerty,  as* 
"Husband  and  Wife,"  8. 
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Settlement  «t  Meovnta,  ri^  «f  appeal,  see 
"AppeiO.-  8. 

Appointment. 

1.  Under  Code  OItII  Proc.  pt  8,  tit  11,  e.  S. 
art.  8.  entitled  "Probate  of  For^gn  Wills,*  aod 
provlalng  that  an  authenticated  copy  of  the  wtU 
and  of  its  probate  in  anT  foreign  countrr  or  state 
"shall  be  prodnred  hj  the  ezecntor  or  other  per* 
son  interested  in  the  will,  with  a  petithn  for 
letters,"  and  that  after  proper  notice  and  iHttofs, 
there  shall  be  "letters  testamentary,  or  of  ad- 
ministration, issned  thereoni"  letters  of  admin- 
istraUon  must,  In  the  absence  of  a  petition  by 
the  execDtora,  be  granted  to  a  person  "interest- 
ed In  the  will,"  who  applies  for  them,  to  the 
exclusion  of  the  pablle  administrator.— In  re 
Berlin's  Estate,  (Gal.)  34  P.  867. 

8.  Where  ail  the  persons  appljrlng  for  let- 
ters are  eqaally  qnalifled  and  competent,  the 
CO  art  has  no  discretion,  bnt  must  appoint  the 
applicant  that,  qnder  tbs  statute,  has  the  prior 
rif^t— In  re  Nicluls'  Estate,  (Not.)  34  P.  250. 

Pablio  admiDiBtrator. 

6.  A  public  administrator  does  not,  fil- 
ing his  pAtition  for  administration  on  an  es- 
tate before  the  aading  of  his  term  of  office,  be- 
come entitled  to  adminiiter  thereon  as  against 
the  inc-imbent  of  the  office  at  the  time  of  the 
grant  of  administration.— In  re  Plngree's  Bs- 
Ute.  (CaL)  84  P.  621. 

Fowevs  and  duties — Inventory  and  ap- 
pn^laemmt. 

4.  Where  the  aAdavft  of  the  administra- 
trix, attached  to  the  ioTentory  and  appraise- 
ment,  was  almost  in  the  precise  languafre  pre- 
scribed by  the  Oode,  except  that  tbe  affidavit 
reads  "and  of  all  just  claims  of  the  said  de- 
ceased against  the  said  decedent,"  instead  of 
"against  the  said  affiant,"  such  affidavit  was 
sufficient,  the  error  being  merely  deric&l,  and 
it  could  not  in  any  way  vitiate  the  subsequent 
mvcecdlngs.— Phelan  t.  Smith,  (pal.)  34  P.  667. 

6.  The  clause  tn  Code  GItU  Proc.  (  1443, 
requiring  the  administrator  to  file  Ills  inven- 
toiT  and  appraisement  within  three  months 
after  his  appointment.  Is  directory,  and  does  not 
render  them  invalid  wh<-n  subsequently  filed.— 
Phelan  v.  Smith,  (Oal.)  34  P.  667. 

8.  He  fact  that  a  second  Inventory  was 
filed  did  not  affect  the  validity  of  the  proceed- 
ings, for,  if  the  first  was  in  proper  form,  and 
the  seco«id  Invdved  no  dianges.  It  was  mere 
surplusage;  but  if,  from  the  destraetion  of 
some  property  or  the  discovery  of  more,  ■  the 
court  wished  a  further  Inventory,  it  was  with- 
in ita  power  to  order  one  taken.— Phelan  v. 
Smltii,  (Gai.)  34  P.  667. 

Claims  against  estate. 

7  Action  may  be  brought  In  the  district 
oourt  against  a  decedent's  estate,  pending  ad- 
miolstrstion,  without  first  presenting  the  claim 
to  the  county  court  for  allowance.  —  Jones  t. 
Perot,  (C<Ao.  Sup.)  34  P.  728. 

8.  Code  Civil  Proc.  8  1502,  provides  that, 
if  an  action  Is  pending  against  a  decedent, 
plaintiflF  must  present  his  claim  as  In  other 
eases.  Section  ISOO  permits  the  bringing  of 
actions  to  foreclose  liens  against  property  of 
the  estate  without  prior  presentation  of  claim, 
if  recourse  against  other  property  is  expressly 
waived  in  tbe  complaint.  Beld,  that  a  suit  to 
foreclose  a  mortgage,  pending  when  the  deatii 
took  place,  might  be  prosecuted  to  judgment 
against  the  representatives  and  heirs  on  ttie 
conditions  preBcribed  in  the  latter  section.— Hi- 
bemia  Savings  A  Loan  80c  v.  Wackenreuder, 
(CaJ.)  34  P.  219. 

9.  Under  Oode  Civil  Proc.  S  1500,  requir- 
ing that,  if  the  claim  have  not  been  presented, 
the  onavlaint  to  foredow  a  Uw  acalnat  pn^ 


Is  not  vitiated  by  a  pnjer  for  jjiAsae^- 
the  amount  due  on  the  note  mnd  mornj:  ^ 
costs  and  counsel  fees,  aod  for  a  ntsn : 
take  diarge  of  the  real  est&te  till  tW  - 
sold,  and  to  hold  the  oat  inoome.  to  be  ^l.- 
to  any  deficiency  after  sale. — Hibenu  Sin; 
A  Loan  Soc.  v.  Wai^aiieader,  (OaL)  84  P  L. 

Settlements  and  aeoonnttag. 

10.  Error  in  alioving  an  item  b  ss  i^c 
iatrator's  account  for  nmily  aDovaim  r 
be  in«sumed,  bnt  as,  in  caiae  tbe  eonrt  . 
order  granting  family  allowance  aiitbQRa;^ 
ment  of  the  amount  turned  in  tfa«  ten^  ■ 
voacluf  would  be  necessary,  one  alter?  ^■ 
must  show  that  sncfa  order  was  doc  se>- 
In  re  Wringer's  Estate,  (CaL)  84  P.  Si 
Distrlbation  of  eatase. 

11.  A  decree,  on  petitieB  ol  aa  tistrnx: 
for  final  distrilintion  of  mn  estate 

the  daim  of  said  administrator  f or  tW  r: 
$884.90,"  creates  a  lien  for  that  amoa:!  s  . 
pr<»>ertv  in  his  favor.  —  Finnerty  t.  Pe=i. 
rCalTM  P.  880. 

ll  M.  left  as  h'M  heir  C-  wte  aftsn. 
died,  leaving  defendaiUa  as  ms  hdzs.  £  ^. 
appdnted  admialstrator  of  bot^  estataa  tii 
settlement  of  BL's  estate  ft  was  demed 
sliould  be  distributed  to  It.  aa  the  ada^rrv 
of  G.'s  estate,  subject  to  K.'a  data  tx :  ^ 
tain  amount  found  due  him  aa  admiaismr 
M.'s  estate.    BM,  that  defendaats  coi  i 
estate  sabjeet  to  the  lien  created  tkii 
—Finnerty  v.  Pennle,  <CaL)  34  P.  9ffi- 
Sales  under  order  of  court. 

15.  On  an  application  for  the  al*  ^  i- 
cedent's  laud  to  pay  a  claim  for  serrica • 
estate,  an  agreement  between  the  deriten  3. 
prior  to  the  performance  of  such  sstim.  - 
fizinf  a  certain  sum  as  then  doe  the  si*.  - 
tratrix  on  the  settlement  of  accoon:.  ^ 
missible.~In  re  Goats'  Bstate,  (CsL)  34  f  < 

14.  In  ejectment,  it  appeared  that  a  di:- 
by  an  administrator  for  tiie  sale  of  Iiac  1  - 
to  describe  all  the  land  of  which  iatefti:t  i 
seised,  and  failed  to  state  tibe  amou:  :*  > 
aonal  property  which  had  eome  into  tbe  ii=: 
istrator*!  hands,  and  how  much,  if  u?  ~ 
mained  undisposed  of.    lAe  petitica  a.', 
that  there  were  no  debts,  thoo^  it  Si''.' 
that  there  was  a  family-  alIowasc».  uc 
the  costs  of  administration  amoaoted  \  •' 
eral  hundred  doUara.    Held,  that  the 
thotigh  defective,  gave  the  probate  cost 
diction  to  order  a  sale  of  the  land.— l^i^ 
V.  Ordiard,  (Wash.)  84  P.  uoa 

16.  Wherp  an  order  for  the  sale  o!  1  W 
dent's  land  was  within  tibe  ioiisdietiis  i  ^ 
probate  court,  irregnlarities  m  the  per:t<c  r 
the  sale  did  not  affect  the  land  in  tbt  fcc:-- 
a  purchaser  In  good  faith,  under  Act  Mv^-  - 
lm>,  i  2,  providing  that  a  sale  of  tAfi  f^' 
shall  not  be  avdded  where  tbe  ptobat;  -f 
faaTing  Juitodietkm,  orders  a  sale,  sad  cc  • 
minlstrator  furnishes  a  bond,  if  n^iitri  c 
notice  of  the  time  and  odace  of  sale, 
IH^mlses  are  sold  at  publie  anctioa  ^  •- 
confirmed,  and  the  land  he^d  by  a  psrrbs^ 
fTood  faith.— AckersoB  t.  Ordisid,  (WiA  ' 
P.  1106. 

Action  agalnau 

18.  To  sustain  a  plea  of  propertr  b  1  ' 
fendant  as  administrator.  It  is  not  fuSr.-: 
show  that  be  is  defending  as  adniLi'tn'  < 
good  faith,  but  it  must  also  be  slwvr  ta^'  ^ 
property  in  oontroversy  belonged  to  ^ 
of  his  Intestate,  and  not  to  plaintilE.-At*' 
V.  Lambert,  (Cdo.  Snp.)  d4  PT  6SL 
— —  Judgment  and  execution. 

17.  Since  Milis*  Ann.  St.  |  47S1C  l^'- 
tbat  no  execution  shall  issue  <m  aaj  .v^-  '■ 
against  an  administrator  or  exjxvott  2t>* 


jrt,  and  me  same  oe  ci&Bsea  ana  paia  as 
ler  demands  against  the  estate,  a  jadgment 

the  district  court  is  erroneous,  where  it  Is 
tered  against  the  administrator  peraonallr, 
d  an  execution  thereon  awarded. — Jones  r. 
fot,  (Colo.  Sup.)  S4  P.  72a 

1&  Where  a  declaration  itatet  a  cause  of 
ion  against  deTeadant  as  an  administrator, 
thout  alleging  that  ihtxe  are  any  assets  In 
I  hands,  it  la  mor  to  render  Judgmeot  bj 
fault  against  him  indlTldually,  but  tlie  judg- 
tnt  sbould  authoriie  a  levy  only  agninst  the 
3ds  of  the  deceased  in  the  admiiiiHtrHtor'a 
nds,  and,  if  they  prove  iasuakient,  thL'u  the 
Its  only  to  be  levied  on  iho  ad mioigtra tor's 
UWdu^I  ^d^wrty. — SeneB&il  r.  Bolton,  (N. 

16.  Where  the  declaration  In  an  action 
ainst  an  administrator  does  not  allege  that 
m  are  assets  In  his  hands,  or  that  he  wasted 
}  estate,  a  default  does  not  admit  assets  in 
I  poBsesdon;  and  hence  a  return  ot  the  exe- 
tioa  nulla  bona  Is  not  proof  of  a  waste  of 
lets.— Senescal  t.  Bolton,  (N.  H.)  34  P.  446. 
20.  In  an  action  against  administrators  on 
»Btract  made  by  their  intestate,  a  jndgioent 
■  idaintJfr  should  not  be  against  defendants, 
imintstrators  of*  deceased,  bnt  should  be,  in 
ect,  that  the  administrators  I>a7,  in  due 
irse  of  administration,  the  amount  ascertain- 
to  be  due.— Fisher  v.  Chadwick,  (Wyo.)  84 
889;  GhadwltA  t.  Hopkins,  4d. 

BipertB. 

»  "SMdenee,"  14-KL 

Sxpreas  TroBts. 

s  "Trott^"  1-8. 


FAOTOBS  AND  BBOSEBflL 

iquirement  that  ocmtraot  be  vritten. 

1.  Plaintiff  cannot  recover  on  an  oral 
reement  to  use  his  knowledge  and  Inflnence 
enable  defendant  to  sdl  or  exchange  cer- 

n  land:  such  agreement  being  within  Civil 
de,  $  1624,  anbd.  6,  providing  that  an  agree- 
ot  aatfa^nuiiw  or  employing  an  agent  or 
>ker  to  purchase  or  sell  real  estate  for  com- 
isation  or  a  commission  shall  be  void.  If  not 
writing.— Shanklin  v.  Hall,  (Cal.)  34  P.  030. 

2.  Letters  written  by  defendant  to  plaintifl 
ig  after  the  allied  p^ormance  of  the  con- 
:ct  in  suit,  cannot  be  relied  on  aa  ocntalnlng 
Jicient  memoranda  to  satisfy  Civil  Code.  8 
24,  subd.  6,  making  an  agreement  antboTlsmg 

agent  to  sell  or  purdiase  real  estate  void  ii 
t  in  writing,  when  they  do  not  state  the 
reement  alleged  in  the  comidaint  nw  refer 

any  of  its  tsnu.— ShanUin  t.  Halt*  (Gal.) 

P.  636. 

ght  to  commissi  one. 

3.  Where  real-estate  agents  are  authorized 
sell  land  at  a  stated  price  and  for  a  certain 
npensation,  and  are  told  that  the  title  Is  good, 
!y  have  earned  their  commission  when  they 
jduce  a  purchaser  able  and  willing  to  buy; 
d  the  fact  that  the  proposed  purchaser  finds 
It  the  tiUe  is  defective,  and,  after  an  unauc- 
isfnl  attempt  to  make  it  good,  refuses  to  take 
:  land,  does  not  defeat  a  recovery  of  commls- 
n.— Davis  v.  Lawrence,  (Kan.)  34  P.  1051. 

4.  The  commission  of  a  broker  employed 
find  an  absolute  purchaser  of  property  at  a 
>cified  price,  on  terms  agreeable  to  the  seller, 
not  earned  by  procuring  a  person  who  Is 
lling  to  execute  a  contract  by  which  it  is  op- 
oal  with  him  to  make  the  payments  specified 
iteia;  and,  on  tiis  failure  to  do  so,  the  con- 
«t  becomes  void,  and  he  merely  forfdts  the 


receive  a  commission  for  nnding  a  purcDaser 
for  property,  he  is  entitled  thereto  on  introdu- 
cing to  nls  principal  a  purchaser  to  whom  a  sale 
is  made,  though  the  purchaser  falls  to  meet 
deferred  payments.— Haltack  t.  Hlncklep,  (C<do. 
Sup.)  34  T.  479. 

 Acting  for  both  bayer  and  seller. 

6.  In  an  action  for  oommisslons  on  a  sale 
of  land,  it  appeared  that  plaintiffs  were  em- 
ployed 17  an  intending  purchaser  to  procure 
a  tract  such  as  he  wanted,  whereupon  they  ap- 
plied to  defendants,  who  were  agents  for  the 
owner  of  a  tract  which  was  afterwards  sold 
to  such  intending  purchaser,  and  it  was  a^freed 
to  divide  commissions  if  a  sale  could  be  ef- 
fected. Plaintiffs  submitted  the  land  and  the 
price  to  such  purchaser,  and  did  what  they 
coold  to  effect  a  sale  to  him  without  revealing 
his  name  to  defendants,  field,  that  plaintiffs, 
having  been  In  the  secret  employ  of  both  pur- 
ebawr  and  idler,  could  not  recover  00m 
dona.— Shepard  v.  Bm,  (Wash.)  84  P.  m 


FALSa  VSLBTWSBB. 

What  oonstitntM  ofibnae. 

L  On  trial  for  violation  of  Pen.  Code,  | 
582,  wliicb  denounces  as  a  criminal  "every  pier- 
son  who  knowingly  and  designedly,  by  false  or 
frandntrat  r^resentations,  defrauds  any  other 
person  of  property."  It  is  no  defense  that  de- 
fendant had  no  intent  to  defraud  when  he  ob- 
tained goods  by  false  representations,  but  fully 
intended  to  pay  for  the  goods,  and  felt  sure  of 
his  ability  to  do  no  when  the  bill  would  become 
due.— People  v.  Weiger,  (Cal.)  34  P.  826. 

2.  A.  prosecution  for  obtaining  money  un- 
der false  pretenses 'Cannot  be  maintained  by' 
reason  vt  representatlona  by  a  travdlng  sales- 
man to  a  customer  as  to  the  importance  of  the 
house  he  represented,  and  the  cheapness  of  its 
prices  compared  with  others,  where  the  goods 
sold  are  as  represented.— People  v.  Mori^, 
(Cal.)  84  P. 

Indictment. 

8.  An  indictment  charging  that  defendant 
did  obtain  money  by  means  of  certain  false  rep- 
resentations sumdently  implies  that  the  pros- 
ecuting witness  was  induced  to  i>art  with  the 
money  by  his  reliance  on  said  repreaentatltms.— 
State  V.  Bloodsworth,  (Or.)  84  P.  1023. 

Brldence. 

4.  Under  an  indictment  (barging  that  da* 
fendant  falsely  pretended  to  the  prosecuting 
witness  that  a  certain  written  and  printed  par 
per,  with  certain  writing  thereon,  signed  by  de- 
f«idant,  and  by  him  given  to  said  witness  as 
seeuritT  for  930,  was  a  valid  promissory  note 
for  $37.50,  there  is  properly  admitted  a  note  tot 
$80  signed  by  two  other  persons,  with  a  guar* 
anty  indorsed  and  signed  by  defendant.— Stat* 
V.  ^oodsworth,  (Or.)  34  P.  1023. 

FUse  Swearinff. 

See  "Inauiance,"  4. 

Fees. 

Of  attorney,  see  "Attorney  and  Client,"  6,  7. 

Fellow  Servant. 

See  "Master  and  Servant,''  11-16,  18,  19, 
Felony. 

See  "Criminal  Law,"  1-3. 

Findings. 

By  eoort,  see  *<Trial,"  28^ 


IIGO 


DTDBZ. 


Kre  Department. 
8m  "Monklpftl  Corporattom.'*  17,  1& 

Fires. 

Sat  br  locomotlTM,  see  "Railroad  Oompanlea," 


Firm. 

8m  **Futiitnhlp.** 

JTIXTUKBS. 

Between  landlord  and  tenant. 

1.  An  owner  of  land  leased  it  for,  and  It 
was  used  by  the  lessee  as,  a  lumber  jard. 
B7  th«  terms  of  the  lease,  part  of  the  land  was 
renrred  for  ase  in  common  hj  the  lessor  and 
leasee.  Bj  couseDt  of  the  former,  the  latter 
erected  on  the  reaerred  part  a  frame  building, 
used  as  the  lumber  office,  and  sa  a  place  for 
some  of  the  workmen  to  sleep.  The  lessee,  to 
sive  access  to  the  office,  also  built  some 
bridKes  of  stringers,  with  plank  nailed  there- 
to. BM,  that  such  building  and  bridgM  were 
"brade  fixtures,"  within  the  meaning  of  Girll 
Code,  1 1019»  which  provides  that  a  tenant  may 
remove  from  the  apmieed  premises,  during 
his  term,  anythlnit  affixed  thereto  for  purposes 
of  trade,  etc.— Security  Loan  &  Trust  Co.  t. 
Willamette  Steam  Milla  Lvmberinf  ft  Hannfc 
Co.,  (Cal.)  34  P.  321. 

8.  In  an  action  by  the  grantee  of  a  lessor 
against  the  lessee  for  damages  for  removing 
certain  trade  Sxturea  during  the  term  of  the 
lease,  it  appeared  that,  during  such  term,  de- 
fendant for  a  time  held  the  legal  title  to  the 
premises,  but  recouTeyed  them  to  the  lesaw 
and  another.  BUd,  that  defendant  might  ihow 
that  its  deed  was  In  fiict  a  mortnige  to  se- 
cure it  for  money  advanced  to  the  lessor's 
grantor  in  payment  for  the  premises  at  the  les- 
sor's request,  that  it  never  owned  the  fee,  and 
that  it  paid  rent  during  the  entire  term,  ^nce 
defendant's  possession  under  the  lease  was  suf- 
ficient to  put  the  lessor's  grantee  on  inquiry 
as  to  the  real  natura  of  the  transactltHL— Secu- 
ritr  Loan  ft  Trait  Oo^  t.  Willamette  Steam 
Mnia  Lumh«rinc  ft  Blanvf  g  Go„  (GaL)  M  P. 
82L 

Following  TnuBt  Funds. 
8m  rrniata."a 

FOBCXCBI^E  ENTRY  AND  DB- 
XAINBB. 

Wbat  oonBtltutes. 

1.  Procuring  the  ponesslon  of  premlsN  by 
OiTMta  of  arrest  of  the  tenint  occupying  the 
same,  If  he  does  not  surrender  them  within  two 
hours,  Is  a  forcible  detainer  of  the  premises, 
within  the  meaning  of  Code  Civil  Proc.  |  716, 
which  defines  "forcible  entry  and  detainer"  as 
a  peaceable  entry  on  the  land,  "and  the  turn- 
ing out  by  force  or  frightening  by  threats,  or 
other  circumstances  of  terror,  thu  party  or  par- 
ties out  of  possession,  and  detaiuins  and  hold- 
h^the  same."— WeUa  v.  Darby,  (Mont)  81  P. 

Judgment. 

8.  Where,  in  forcible  entry  and  detainer, 
the  verdict  finds  defendant  guilty,  and  fines 
him  one  dollar,  and  finds  the  monthly  rental  of 
the  land,  and  there  are  special  findings  that 

SUintlff  was  in  actual  possession  at  tne  time 
efendant  forcibly  entered  aud  detained  poaset- 
slon.  a  Judgment  for  PossessttKi  and  recovo? 
of  treble  the  rental  vaine  Is  proper.— Mlsmala 
Electric  light  Co.  t.  Morgan,  (Mont)  84  P. 
48a 

ForeoloBiire. 

Of  mortgage  sm  "Mortgages,"  7-lS. 


Foreign  Jadgmflnt. 

8m  "Gaardian  and  Ward.** 

Foreign  WUL 

PxoUta,  aM  **WiUa,"  4»  6. 

Forftltura. 

Of  grant.  Me  *'PaMte  Lenda/*  «L 

Of  leaae^  see  "Landlord  and  Tenant,"  &. 

Of  mining  claim,  aae  *'MinM  maA  Miai^'  1 


F0BOBK7. 

What  oonstltntee. 

1.  Signing  the  name  of  a  married  naa  ^  i 
mortgage  of  pr(«>erty  on  wUdi  tiiera  is  a  W=- 
stead  declaration.  If  don*  witk  latent  to 
fraud  him  and  the  man  from  whom  it  it  i;r.' 
posed  to  raise  money  thereon,  may  be  foigg", 
though  the  mortgage  wonld  not  have  s«t 
good  without  the  axeeotion  of  it  by  boik  :> 
bosband  and  wife.— People  t.  Bakar.  (CkLi  U 
P.  640. 

Uttering  forged  InBtrnmoit* 

a.  Placing  a  forged  mortgase  cm  neort  be- 
cause the  paraon  who  was  to  loan  maotf  n  *: 
desired  it  on  record  befnre  he  exunined  :^ 
title,  was  a  anffident  ntterina:  of  the  forp-i  ^- 
strnment— People  T.  Baker,  (CaL)  M  P.  6A 
Varianoe  between  inlbrmeUon  and  prod 

8.  On  a  proeeentlon  tor  the  forxerr  of  ^ 
signature  to  a  mortgage,  the  fact  that 
mortgage  In  evidence  h^  atta^ed  a  MrtiS3-> 
of  acknowledgment,  while  the  one  aet  fen&  c 
the  Infbrmatlon  did  not  have  a  oect&Beate.  ai 
not  constitute  a  fatal  varianceL  —  Peiale 
Baker,  (Cal.)  84  P.  040. 

Evidence. 

4.  On  a  prosecution  fbr  the  fo^wy  of  ^ 
dgnatnre  to  a  mortgage,  where  thus  movtpfb 
aa  nt  forth  in  the  inftmnatioa,  eomtaiael  * 
copy  of  a  note  which  it  woa  glTco  tx>  »MTt% 
there  was  no  error  In  allowing  proof  of 
signing  of  the  note  as  well  aa  tne  nortM*- 
both  being  parta  of  the  same  tranaactMn.  w 
nrelhttinarr  to  the  other.  —  FeonI*  t.  Bate. 
(CaL)  84  P.  649. 

Former  Jeopardy. 

Sm  *^mlnal  Law."  8-11. 

FEAX71X 

In  obtaining  decree  of  divorce,  see  *T>tTai«a' 

3-5, 

Knowledge  of  cauM  of  aetloB,  aee  ^Jaftaf^ 

of  Actions,"  12. 
Relief  againat  judgmmt  im  "Indauiaat"  % 
Validity  of  tdeaae,  aM  **RelastM  ud  ZN»- 

dMrge^**  i. 

Brldenoe— InBtruotioDs. 

1.  In  an  action  on  a  fire  InaanuMa  pob;. 
in  which  defendant  charged  that  tli«  lire  w 
Intoitlonaily  caused  1:^  plaintiff,  and,  wti> 
turlnging  no  direct  evidmce  to  that  dfect.  sbov«^ 
various  drcomstancea  tending  to  prorv  iL  i 
was  error  to  refuse  to  charge  "that  frand  siu 
be  proved  by  drcumatantial  erideac*,  as  «<-J 
as  positive  proof,"  and  that  "whm  traod  i* 
charged,  as  Is  done  In  this  caae.  it  may  be  is- 
ferred  by  stnmg  preenmptive  dnmrnstanccs.*  — 
McWilllams  v.  Cascade  fire  ft  Marine  Ins.  Oa. 
(Wash.)  34  P.  140. 

5.  It  was  also  error  to  refnae  a  tUmirt  '.^ 
the  etTect  that  frandnlMt  acta  are  geoen:!? 
concealed,  and  the  direct  proo^i  rest  wfa>v<lT  ^ 
the  breasts  of  the  guilty  partiee:  that  -J» 
usual  proofs  of  such  acts  are  the  tuna  and 
cumstancee  surrounding  the  tranaactiotts.  wUA 
Id  order  to  aotabUoh  frand  In  aay  caacb  wat  b* 
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Dch  aa  win  oonTlnee  an  oidlnarily  prodoit  per* 
on,  and  are  not  loaceptlbla  of  any  reaamiable 
x^anatlon  conslateDt  with  th«  li»nest7  of  tb« 
eraon  charged.— -Mc^nUianu  t.  Oaaoada  Ftre 
t  Marine  Ina.  Co.,  (Waah.)  34  F.  14a 

tuffloienoy  of  evldenoe. 

8.  In  civil  Droceedings  the  measnre  of  evi- 
ence  required  to  proTe  fraod  mnat  be  anffl- 
lent  to  orercome  toe  presumption  of  honeaty. 
-Beard  t.  Bliley,  (Oolo.  App.)  34  P.  271. 

FBAT7D8,  STATUTE  OF. 

LffreementB  relating  to  laud,  aeo,  alao,  *'BtI' 

Uence,"  2t>. 

*art  performance  to  take  caae  oat  of  atatnte, 

■ee  "Spedflo  Performance,"  4. 
r&hal  contracta  to  mU  land  ondnr  oItH  law, 

aee  "Vondw  an^  Pardiaaer,"  1. 

Promise  to  answer  for  debt  of  another. 

1.  P.  KEve  a  note,  aecored  deed  of 
mat  on  land,  lliereafta',  R.  having  pur- 
ihaaed  the  land  aabject  to  itayment  of  aald 
lote.  In  consideration  that  the  bolder  did  not 
oreclose  the  deed  for  a  defanlt  in  pajrment  of 
nterest,  and  credited  a  certain  aum  on  the 
tote,  R.  aaaraatied  and  agreed  to  par  the 
lote.  and  Tndoraed  it  la  blank.  Bdd  that,  the 
lebt  haTioK  been  asatimed  by  R.  for  a  new 
tnd  valuaUe  consideration  moving  from  the 
»«ditor  to  R.  for  R.*s  benefit,  the  indorae- 
nent  could  be  ao  eztdalned  by  oral  evidmce, 
lotwlthitanding  Qeu.  St.  I  1521,  requiring 
LgreementB  and  apedal  promJaea  to  answer  fw 
he  debt,  d^ault,  or  miscarriage  of  another  to 
)e  in  writing,  and  aigned  bj  the  promisor.— 
fiat  T.  Keser,  (Ccrio.  Sup.)  34  P.  1772. 

Agreements  relating  to  land. 

S.  Where  two  peraona  agree  to  each  fnr- 
lish  one-half  the  mon^  to  pnrchaae  real  es- 
tate, each  to  have  a  half  Interest  Id  the  deal, 
tnd  the  title  is  taken  In  the  name  of  one,  who 
ifterwards  sells  the  land  at  an  increased  price, 
the  statute  of  frauds  has  ao  amllcation.— 
Coffin  T.  Melntoah.  (Utah,)  34  P.  247. 

&  A  Contract  giving  one  a  llcenae  to  oecupr 
land  for  snch  time  and  in  such  manner  as  fa 
required  to  remove  the  merchantable  Umber 
ihereoD,  to  build  and  operate  a  sawmill  qq  the 
and,  and  to  remove  the  sawmill  after  the  man- 
ufacture of  the  timber,  is  not  a  conveTance  of 
ID  interest  ih  land,  within  the  meaning  of  Gen. 
3t.  §  1422.  requiring  such  convn^ances  to  be  by 
ieed.— Kleeh  v.  Bard.  (Wash.)  34  P.  138. 

 Fart  performance. 

4.  Where  tn  pjectment  the  facts  shown  are 
luch  aa  would  entitle  the  defendant  to  the 
ipeciflc  performance  of  a  contract  made  by 
ttim  for  the  purchase  of  the  land  in  suit,  the 
mse  ia  taken  out  of  the  statute  of  frauds  or 
:K>nveyance8,  and  no  deed  or  Instrument  of 
writing  establiahiag  the  agreement  need  be 
proven.— Dntertre  T.  8hallenberger,  (Nor.)  84 
P.  44D. 

Agreements  for  sale  of  goods. 

5.  Possession  of  personal  property  having 
been  taken  pursuant  to  a  sale,  It  waa  not  neces- 
sarr  that  the  af^eement  be  in  writing.— Ducan 
T.  Meserve,  (Or.)  34  P.  648. 

Buffloienoy  of  memorandum. 

0>  The  presence  of  a  seal  la  snffident  re* 
dtal  of  oonsideratlon  to  aatlsfy  the  statute  of 
ftauda.— Jcrfinstoo  v.  Wadsworth,  (Or.)  34  P.  1ft. 

7.  After  defendant  had  settled  on  laud 
owned  by  a  railroad  company,  he  received  a  let- 
ter from  the  company's  land  agent,  stating  that 
"If  you  are  the  first  settlei^*  on  the  land,  (de- 
scribing It,)  and  "continue  to  reside  upon  and 
imiwove  aud  land  until  it  shall  be  offered  for 
eale.  •  *  *  you  will  be  entitled  to  the  first 
privllece  «f  purchase  at  the  aptoaiaed  valua- 
tion."   HeU,  that  the  letter,  as  a  contract  of 


parchase,  is  insafflclent  to  satisfy  the  atatate 
of  frauds,  and  Is  no  defense  to  a  mortgage  on 
the  land  by  one  who  parchaaed  after  it  came 
Into  market.— Lombard  Invest.  Oo.  v.  Gartert 
(Wash.)  34  P.  200. 

8.  In  a  suit  for  specific  performance  of  an 
exchange  of  landa,  it  appeared  that  deeds  had 
been  prepared  by  the  parties,  and  i^t  with  a 
third  person,  to  be  delivered  in  case  defoidants 
ahoula  aK>rove  of  the  land  to  be  eonv^ed  to 
them,  but  the  control  of  the  renieetlve  deeda 
did  not  pass  from  the  grantors  tnerein.  field, 
that  the  deeds  so  delivered  were  not  escrows, 
and  hence  did  not.  in  the  absence  of  a  valid 
written  contracL  Juatll^  testimony  to  show  the 
couTersations  of  the  parties  prior  and  leading 
up  to  the  rigning  and  depodt  of  the  deeds. 
Hoyt,  J.,  dtssentiDg.— Nichols  t.  Oppermann, 
(WkA.)  i4  P.  162. 

FBAUDXJliENT  OONVBY- 
AN0E8. 

Ohange  of  possession,  see  "Bal^"  1. 

What  oonstituteB. 

1.  b  an  action  to  declare  a  conveyance  as 
in  fraud  of  eredltors,  it  la  not  necessary  to  de- 
termine as  a  question  of  fact  the  intention  of 
the  grantor,  for,  if  the  transaction  constituted 
such  fraud,  the  law  suppliee  the  intention  or 
proceeds  regardless  of  It — Kna^  v.  Day,  (Colo. 
AppO  34  P.  1008. 

3.  A  debtor  conveyed  to  his  creditor  a  stock 
of  goods,  at  night,  without  preliminary  nego- 
tiation, inventory  taken^r  value  of  stock  In 
any  way  ascertained.  The  notes  representing 
the  debt  were  not  doe,  and  were  not  surrender- 
ed. The  creditor  awore  that  the  purchase  was 
absolute,  bat  the  debtor  testified  tiiat  the  bill 
of  sale  and  possession  of  the  goods  were  given 
to  secure  the  debt;  and  there  was  evidence  of 
the  grantee's  admissions  to  the  same  effect. 
The  grantee,  when  he  took  the  bill  of  sale,  paid 
the  seller  ^00;  but  it  appeared  that  the  seller 
at  the  same  time  conveyed  to  him  all  Us  real 
estate,  worth  more  tlian  all  his  debts.  Held, 
that  the  bill  of  sale  was  in  fraud  of  other  cred- 
itors, nnder  Gen.  St  { 11^,  avoiding,  as  against 
existing  creditors,  all  conveyances  of  chattels 
"made In  trust  for  the  use  of  the  pwaon  making 
the  same,"  without  regard  to  the  existence  of 
Intention  to  defraud.— mnla  t.  Carpenter,  (Colo. 
App.)  34  P.  1011. 

8.  The  fact  that  the  wife,  on  rec^pt  of  a 
deed  from  her  husband,  promised  to  pay  ail 
her  huaband's  del>t8,  doea  not  ^rednde  a  find- 
ing that  the  ctmveyanee  was  fraudulent  as 
againat  his  creditors,  rinoe  It  may  have  been  In- 
tended to  give  her  an  advantage  as  to  the  time 
of  making  payment  and  thus  hinder  and  delajr 
creditors.— Threlkel  v.  Scott  (Cal.)  34  P.  85l 

4.  The  fact  tliat  one  conveys  a  large  portion 
of  his  property,  witiiout  valuable  consideration, 
to  his  wife,  knowing  at  the  time  that  his  debts 
cannot  be  paid  without  recourse  to  such  i»rop- 
erty,  tends  strongly  to  prove  that  the  convey- 
ance was  made  with  Intent  to  defraud  creditors. 
—Threlkel  v.  Scott  (Cal.)  34  P.  861. 

K>  It  Is  not  a  fraud  on  other  creditors  for 
one  havliw  a  valid  daim  to  obtain  aecurity  for 
the  amount  actually  due  by  chattel  mortgage, 
where  no  more  property  ia  covered  than  Is  neo- 
essary  to  secure  the  debt— First  Nat  Bank  t. 
NaiU.  (Kan.)  34  P.  797. 

8.  The  fact  that  a  bndness  corporation 
mortgages  its  property  to  a  bank  to  secure  not 
merely  its  indebtedness  to  the  bank,  but  any 
future  advances  that  the  bank  may  make  to  it, 
does  not  show  that  It  Is  made  to  hinder  and 
delay  unsecured  credItors.~Sabin  v.  CcdumUa 
River  Lumber  &  Pud  Co..  (Or.)  34  P.  002. 

7.  The  debt  for  which  the  mortgagu  waa 
given  being  a  bona  fide  debt,  long  overdue,  and 
the  mortgage  having  been  givea  only  after  the 
bank  had  refused  to  give  farther  accommoda- 
tion without  it  the  mortgage  wlU  not  be  hdd 
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miin  niforeoloKd      to  dmai  m  .■.t>iM-  . 

it«i»».-8ibln  1.  Oolnmbli  toer         ^  ™MTv\i\!ftBBfii^ 

Pni  Co.,  (Oi.)  84  P.  (SI  .  woKtfq  «\! 

a.  Acredltoi  nm,  to  motstt  W\l  si.i^^'^  2!^.'^!;?!?^^^^; 
Honn  hii  eliim,  nuKhsM  horn  &  iifiiua  4cU-  V'^^ 
or  Ui  tntiTe  itoa  ot  menh&ndSse,  vtvni^\u\tect«l  tRUM— 'Ki^te  t| 

pending  parment  ol  tlw  dnlt «  ft.  k.  Cr,.  i.i  TXl^^V 

A.  Co..  and  Ita  creditor  aUeadj  U  money  SaTw 
Tanced.  took  np  the  draft,  and  v^v\      (\m\iT-  ^ 
rage,  and       ths  A,  Oo.'i  fc,'*tai^  ,  \  v 

placed  the  goodi  In  store,  as     U'ai\&i;.\,  loliSi™'^'  ^' 
plalntiifB  name.  The  waiehonse  books  «e4-\ 
Ited  them  to  the  A.  Oo.  P\idnt\!l  toot  i\iA8-\'S\a8jtoil. 
ment  actinit  the  A.  Co.  for  hU  sdiant«a,  '^■\  ,  \^  "^^ti^^ 
dndbg  the  amoant  psdd  lot  these  gooAs,  e>'D&\^A&«'n\\^ci\it 
the  A.  Go.  tiauiferr«d  Un  lU  Vts  wivett)  ^;  \  x\i« 

A.  Co.'a  failnrt  to  ledeem  to  W  dna.  Bsiii-\  ^Ttort  J\ 
tiff  testified  that  thereafter  he  nolifted  &  c\«t\  -1^00  fea^ 
at  the  wardiouse  that  he  would  aoou  wwt  tli6\\w  IJ^a- 
SDodi  abipped  to  Mi  factory,  aai  TioTi\d  tiieQ\w™n\,T,A 
par  the  Aargea  on  them.  Hdd.  l^t  he  ba4\^^^^*TS 
laUed  to  show  any  ddWery  ot  aaid  goods,  "toV\  ^\_J(T^ 
lowed  by  an  actual  uiA  oontiiHied  thanw  ot\,I;^, 
pOMes^D,"  aa  agtdnst  attaining  CMd\ton  Qt\\v<rl'< 
the  A.  Oo.-Springer  v.  Knega,  ^OAo.  A^.U^^^ 
34  P.  269.  \  o' 

10.  A  Bale  of  personal  property  'wltbo^itV^v! 
change  of  poaaeadoii  oc  xeeon  of  a  ot  ei!V«,\  ^ 
though  no  bin  of  ul«  to  made,  \a  i<M  aa  to\^^; 
<mditon,  onder  Gen.  Bt  1 1464,  ^TOT\a\n«  ^^\^ 
no  "bill  of  aala"  tor  th«  ttaoafet  ot  v^o^tX^V^; 
shall  be  valid  ac^nst  «xiBt\iis  ct«di\OT«  v'^«(t«\^ 
the  property  is  left  \n  tha  -vendor'a  ptnaea^n^\ 
nnleM  "niA  faill  ot  aa\e"  be  T«cot^«d.;  tba\' 
words  "bill  ot  tale"  first  moationed  Wini  wo^f  , 
■lent  to  "sRle."— ■Whiting  Maunf  s  Go.  \. 
hart,  (Wash.)  S4  P.  IGl. 

11.  Where  an  employe  ot  a.  perBon  o^a-tAx ' 
a  store  takes  a  mortgase  on  t\^a  g,oo&a,  ' 
not  recorded,  the  fact  that  thecealteT  v: 
ehasea  other  gooda  vltbont  AVat^oaVng  \' 
that  he  claimed  poaaeaaVon  ot  t^e  %oo&%  Vn 
■tore  nnder  Us  mortgaBO  do«a  not  no^i^w 
raise  a  preanmption  of  fr&nd  Vt  'va^! 
them;    bat,  if  th«  pnTchaaa  \«  ma.&e 

a  prior  employe  of  the  mortsaeox,  ^Vi^ti 
tUw  to  the  aeUet  ot  tkia  cikkaiiaa      ^Aa  \ 
ment,  it  tends  to  tdiow  AsaX  \n«t«  ^qiiaa 
chance  In  the  poaaeaa\<m  ot  \\ie  coo^. 
■tore.— Ptfrce  t.  KeUy,  (.Or.')  ^  V. 

— —  CoTtBider&IAon.. 

la.  Where  pVa\i\t\tl   x^cftV^eA   a.  "i 
of  certa.iii  property  -wtiVc^x  own^i 
in  the  ha.nda  of  a.iiox\ifeT  t.o  V.««;v. 
though   ahsolute   on   \t,a  face, 
apon  certa,in  oondit:ioTi«,  w'h.vch. 
at  once   axscept,   eind   t.h.e   propei:  : 
onoe  delivered,   the  sale   was   r  i 
Rev.    St.    4    3021,    which  prov 
transfer   of    personal    property  I 
presnmed,   it  made  by  a  perr 
time  the  poesiession  or  centre 
and  not  accompanied  by  an  f 
and    followed     by   an  a<rtT 
ehanire    of    poesession,  to 
therefore  void,  againol:  the 
Itors  while  he  remains  in 
sale  was  mnde  and  poss" 
was  friven  before  an  attr 
the  former   owner. — Cor 
S4  P.  898. 
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Matters  flrst  alleged  in  reply  to  gar- 
nishee's answer. 

Code  1887,  i  128,  proTldei  that  "new 
matter  in  tbe  affid^rit  r^fylpg  to  the  answer 
of  the  Ksrnidiee,"  shaU  tie  t^kea  as  denied 
wtthont  any  rejoinder,  and  the  matter  shall  be 
tried  as  otiier  isenee  dt  like  nature.  BM,  that 
in  vamis}imeQt  a^alpM  a  partoer  IndiTldaally 
to  secure  a  daim  sfsinst  the  parfal«rthiI^  the 
samiAee  may  ndae  od  appeal  the  defeose  of 
nonjoinder  of  die  other  t^rtners,  where  the 
partnership  Indebtedness  was  first  allwed  "in 
tfae  afBdavlt  regriytng  to  die  answer  ot  the  iar> 
nishea**— Jonea  t.  I«Bgfaoneb  (C«io.  flvpi)  U  P. 
907. 

CHTTS. 

Inter  tItos. 

1.  A  gift  of  a  check  aod  eertificate  of  de- 
poeit  is  established  where  the  donori  being  a 
basiness  man,  after  having  expressed  nis  Intm- 
ti<m  to  make  the  gift,  indorses  the  check  and 
earCifloata,  wbldi  lia  had  iatt  ia  tfae  hands  of 
the  donor  for  safe-keeping,  and  tedettrara  them 
to  the  donee,  who  ceUeets  them,  the  donor  aer- 
er  asking  for  them  or  their  proceeds  again.— 
Field  V.  8borb,  (Cal.)  84  P.  604. 

SIfiisot— RoTocatlon . 

8.  Gifts  freely  exchanged  between  compe- 
t«it  parties,  auc^  as  honaeroom,  jtastare  for  a 
team*  and  npe  of  a  horse,  cannot  be  made  the 
aubject  d  a  claim  or  coant»claim  In  snbse- 
quent  litigation  between  them.— Boorke  r, 
Whldng,  (Ooln.  Sop.)  84  P.  172. 


jnestiena  to  eon 
lasUatiun^  aea  "Ooarts,"  1. 


Snbmlaslon  at  qnestiena  to  eouts  bf  seTflnuw 
and  baU  "~ 


Onwit. 

Of  water  lights,  ase  '^atm  aad  Water 
Ooarsss.**  1. 

Qnaraaty. 

Of  note,  see  "Negotiable  Instrnments,"  6. 

GUAItDIAN  AND  WABD. 
Forefgn  guardian. 

Except  as  a  matter  of  oomity,  fai  ex- 
ceptional cas^s,  a  guardian  appointed  In  one 
state  is  not  recognised  as  such  in  another. 
Oen.  St.  I  2724,  providing  that  letters  of  ad- 
ministratioD  shall  issue  to  *the  ruardian  of  a 
mlnOT,  instead  of  to  the  minor  himself,  refers 
to  a  gnardlan  appointed  In  the  state,  and  not 
to  (me  appointed  in  some  other.— In  re  Nlekals' 
Oatate^  U^tO  84  P.  26a 

Liabiltty  of  petitioner  for  costs,  see  **Oc>st8,"  6. 

Hearing  and  determination  —Questions 

ooqsldered. 

Uere  errors  and  irregnlarltles  in  the  pro- 
ceedings on  a  criminal  trial  are  not  reviewable 
on  habeas  corpus,  where  the  petitioner  sedEy 
discharge  troca  a  oommitDaent  under  process  is- 
sned  oa  the  final  Judgment  of  a  court  ai  oompe- 
jufladictlMi.— &i  re  piack.  (?an.)  84  e. 

Harmlew  JBbror. 

See  "Appeal,"  80-8& 


HIOHWAYB. 

Building  across  railroad  right  of  way,  see  "Bait- 
road  Companies,"  2. 

Dedication  of,  see  "Dedication." 

Defective  streets,  see  "Municipal  Corporations,'* 
23. 

Election  of  Eoa4  oroieen,  see  "Oounties,"  8. 
Occnpation  by  railroad,  see  "BaUroad  Compa- 
nies,'* a 

User  and  presoription. 

1.  Under  Act  March  31,  1876.  |  62,  de- 
claring that  roads  used  as  public  roads  for  the 
five  years  preceding  the  passage  of  the  act  are 
hi^ways,  the  public  user  Is  the  only  thing  tc 
b^  coneidered,  withont  regard  to  the  owner's 
Intention  In  permitting  it.— FreAoar  T.  BUuit 
(Oal.)  34  P.  SI. 

Estatdishment  by  statutory  proceedings. 

9.  An  ordinance  of  a  board  of  supervlson 
directing  their  clerk  to  record  a  road  ss  a  high- 
way must  specify  the  width  of  the  highway, 
ana  not  merely  its  directlOD  by  the  oouree  and 
distance  of  a  given  line.— Freshour  t.  HUui, 
(Cal.)  84  P.  87. 

Vaoatlon. 

8.  A  pnbUe  highway,  legally  established, 
ordered  to  be  opened,  and  one-half  of  which  at 
least  was  unobstructed,  and  used  to  some  ez- 
t^t  for  public  travd,  is  not  "unopened,"  with- 
in the  meaning  of  Gen.  St.  ISSB,  par.  661& 
vacadng  all  countzr  roads  which  may  have  re* 
mained  "anopened"  for  seven  years.— Webb  t. 
Board  of  Com'zs  of  Butler  Coupty,  (Kan.)  84 
P.  973. 

Obstruotions  and  enoroaohmoits. 

4.  When  a  person  constructs  a  dltdi  across 

SPdblfc  highway,  he  is  bound  to  restore  the 
igbway  at  nis  own  expense,  br  some  reasona- 

!>Iy  safe  means  of  paeaage,  and  ke^  the  same 
n  good  repair,  whether  toe  ditch  cuts  the  hi|^- 
way  or  street  within  or  without  die  limits  w  a 
City  of  Lewlston  t.  Boodi.  (Id^dio)  84  P. 

5.  Pol.  Code.  SS  273L  2733.  2784,  proTlde 
that,  if  any  highway  "duly  laid  out  lUHl  erect* 
ed"  is  encroached  on,  the  overseer  may  require 
the  encroachment  to  be  removed,  by  notice  to 
tfae  owner,  si>ecifying  "the  breadth  of  the  bi^- 
way,"  and  the  place  and  extent  of  the  oa- 
croaohmeut,  and,  if  this  is  disregarded,  Iw 
must  sue  to  abate  the  nuisance,  and.  If  sno- 
cessful.  may  recover  a  penalty  of  $10  a  di^ 
therefor.  fleM,  that  said  penalty  could  not  be 
recovered  for  encroachment  on  a  highway  br 
w«r,  never  regularly  laid  out  and  reoorded.'^ 
Freshonr  v.  Hifan.  (Oal.)  84  P.  87. 

Bnoroaohment  by  4bntt9r  —  Bif^ts  of 

public. 

6.  Hie  fact  that  an  adjoining  landowner, 
over  whose  land  one-half  of  a  road  tos  laid, 
encroached  upon  the  highwi^  with  a  fence  or 
by  cultivation  and  use,  does  not  lessen  the 
right  of  the  public  to  use  the  endre  width  of 
the  highway  when  Increased  travel  makes  it 
necessary.— Webb  r.  Board  of  Com'rs  of  Botlcv 
Ooonty,  (Kan.)  34  P.  873. 

Pleading. 

7.  A  pleading  described  a  highway  as  40 
feet  wide,  commencing  at  a  certain  point 
named,  and  following  the  course  and  disunce 
of  a  ^ven  line  "to  the  line  of  average  high 
tide  to  the  bay  of  M."  BOd  snffident,  the 
line  described  being  presumed  to  be  the  center 
line,  and  not  a  side  line,  of  the  road,  withont 
direct  avoment  to  that  etEect— Freahonr  v. 
HUm,  (Oal.)  84  P.  87. 
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Ownership  of  fee — Bffbot. 

8.  nie  fact  that  hoaseB  on  mortgaged  landi 
have  been  removed  into  a  pabHc  street  on  which 
the  luid  abats,  and  not  t>e7ond  the  center  Una 
thorectf,  does  not  render  th^  location  still  on 
the  land,  on  the  ground  that  the  owner  of  land 
abutting  on  a  street  owns  the  land  over  which 
the  street  runs'to  the  c»iter  line  thereof,  as  he 
has  no  right  to  place  his  buildings  in  the  street, 
and  tias  no  right  as  ownor  in  anything  in  tran- 
sit over  the  street— Stowdl  t.  Waoalnrfi&m. 
(CaL)  81  F.  436. 

HOMBSCTAB. 

Bnfbroement  of  Hen,  see  "Mediaiilo^  Uens,**  7. 
KatTire  and  extent  of  right. 

1.  Under  Code  Civil  Proc  div,  1.  |  S22 
exempting  a  homestead  to  be  selected  by  thf 
"owner,"  a  partner  is  entitled,  as  against  cred* 
iters  of  the  firm,  to  a  homestead  ont  of  part- 
nersliip  prc^iertr.— Ferguson  t.  Spelth,  (Mont) 
ft4  P.  IWO. 

IilabUities  enf(»ceable  against. 

S.  The  Btatut<H7  provision  that  the  home- 
stead shall  not  be  exempt  from  payment  of  a 
debt  contracted  for  its  purchase,  or  for  the  erec- 
tion of  improvements  thereon,  will  not  include 
a  debt  created  by  borrowing  money  from  a 
third  perscm,  where  there  is  no  specific  agree- 
ment that  the  money  is  to  be  used  in  sndi  pur- 
chase or  improvemoits.  —  Dreese  T.  tSjen, 
(Kan.)  &i  P.  349. 

Bights  of  helra 

8.  Under  CMvIl  Ood&  {  1265,  providing  that 
npon  the  death  of  one  of  the  spouses,  tiie  nome- 
stead  vests  in  the  survivor  If  it  had  been  se- 
lected from  community  property,  the  children 
of  homesteados;  upon  the  death  of  their  fa- 
ther, acquire  no  intovst  by  succession  as  his 
heirs  at  law  in  a  homestead  so  selected,  and 
hence  no  eqaity  vests  in  them  to  redeem  from 
the  foreclosure  of  a  mortgage  on  such  home- 
atfead.— GoUiuB  v.  Scott,  (Cal.)  34  P.  1086. 

4.  As  under  Civil  Code.  8  1266,  the  title  to 
a  homestead  selected  from  commuuity  property 
vests,  on  the  death  of  one  of  the  iqiiouses,  in 
the  survivor,  the  heirs  of  a  deceased  spouse  are 
not  necessary  parties  defendant  to  an  action 
to  foreclose  a  mortgage  on  the  homestead, 
brought  after  the  deaUi  <d  such  sponaa.— Collins 
V.  Scott.  (Cal.)  84  P.  106S. 

Bights  of  widow. 

5.  Under  Gen.  St  f  1397,  empowering  a 
husband  to  dispose  of  his  separate  property  by 
will  or  otherwise,  as  though  unmarried.  Code 
Proc  I  972,  providing  that  a  widow  shall  be  en- 
titled to  remain  hi  possession  of  the  homestead, 
and  if  the  head  of  tiie  family  In  hto  lifetime 
did  not  comply  with  the  provulons  for  acquir- 
ing a  homestead,  she  may  do  so,  and  shail  on 
such  compliance  be  entitled  to  a  homestead,  and 
the  same  shall  be  set  aside  for  her  use,  does  not 
aathoriie  the  setting  apart  for  use  of  the  widow 
of  a  homestead  out  of  the  separate  property  of 
the  husband,  wtiich  he  had  disposed  of  uy  will, 
and  which  be  bad  In  no  manner  aelected  as  a 
homestead.— In  re  Eyres'  Estate,  (Wash.)  34  P. 
831;  Eyres  v.  Baker.  Id. 

0.  The  homestead  set  apart  to  a  widow  nu- 
der  Code  Civil  Proc.  §  1465,  which  provides 
that,  if  DO  homestead  has  been  selected  in  the 
lifetime  of  the  deceased,  the  probate  court  must 
select  a  homestead  "for  the  nse  of  the  surviv- 
ing husband  or  wife  and  the  minor  children," 
is  exempt,  not  only  from  the  claims  of  the  cred- 
ItOTs  of  the  deceased  hnsband.  but  also  from 
her  own  debts  contracted  by  her  [irevious  to 
his  death.  Beatty,  0,  J.,  dissenting.— Keyes  v. 
Cyrus,  (Cal.)  84  P.  722. 

Conveyanoe  to  heir. 

7.  An  instrument  executed  by  testator's 
widow  recited  that  in  consideration  of  $50,000, 

amount  of  her  lega(7,  paid  her  hy  one  of 


the  heirs,  she  oonveyad  to  him  aJl  her  far? 
est  in  testator's  estate;  that  each  instncL-r 
was  a  conveyance  of  her  interest  both  as  W^- 
tee  anJ  as  widow  or  hdr  if  the  will  wetv  re- 
voked. Bdd  not  to  bar  her  ri^fat  to  a  proU^ 
homestead,  as  a  widow's  right  to  probate  h^z^ 
steid  is  not  an  Interest  In  land,  and  conanne:: 
was  not  emteaoed  In  tb»  eaoTenaMi-Hb  » 
Vanoe'a  Bstate,  (OaU  M  P.  lOSTl 

 Extent. 

8.  Under  Code  OvU  Pk«c.  f  1465.  vtia 
provides  that  in  caae  no  homestead  has 
selected  by  a  married  man  in  his  Ufetiuie.  ik 
oonrt  must  select,  set  vart,  and  canae  i»  W 
recorded,  a  homestead  for  the  nae  of  the  snri*- 
lu^  wife,  the  coort  may  set  apart  one  eneedcf 
(5.000  in  value.— Smith  t.  Smith,  (CaL)  U  ? 
77. 

ft.  Where  the  value  of  an  estate  is  fSS-OOC- 
in  excess  of  debts  and  expaisee  at  admmwtn- 
tion,  It  is  not  an  abuse  of  diacretion  to  is 
apart  as  a  homestead  to  the  anrvivin^  wife.  cc. 
of  the  oommunitr  pnq>ert7,  immiaea  wont 
S10,000.  which  were  occupied  ^  deceaMil  ta^ 
his  family  in  Ids  lifetime,  and  which  are  is£- 
visiblc-Smlth  v.  Smith,  (CaL)  34  P.  77. 

Bights  of  widow  and  children. 

10.  In  ejectmait  by  a  widow,  who  had  mii 
her  Interest  in  connnumty  prcperty,  and  br  bs 
daughter,  to  get  possession  of  thesr  hooMStcsi 
right,  evideuoe  was  properly  excluded  ttiac  sA- 
er  the  death  of  her  husbuid  the  widow  fss- 
chased  with  her  separate  funds  a  lot  in  anack- 
er  town,  and  resided  there  with  her  cfaildits. 
and  declared  a  homestead  thereon,  whicb  'tx 
was  subsequently  sold  by  her,  before  the  ^- 

Elication  for  a  homestead  herein,  for  muxAi  rut: 
lured  to  her  and  her  children  as  a  Joint  rixi- 
whlch  she  could  not  individoaUr  wairek — 
V.  Smith.  (Cal.)  34  P.  687. 

 Setting  apart 

11.  The  petition  for  a  homeetead  aAad  tku 
it  be  set  apart  for  the  widow  and  Iter  trc 
diildren.  but  the  decree  stated  that  the  pnp 
erty  described  **Ui  hereby  set  apart  for  the  bk 
of  the  family  of  said  O.,  deceased."  Tke 
family  of  O.  was  shown  by  the  record  to  har» 
consisted  of  the  widow  and  two  minor  ebl- 
dren.  Bdd  that,  as  the  term  **&mliy"  is  used 
ttiroughout  the  chapter  providins  for  hocw 
steads  to  denote  the  surviving  husband  or 
and  diildren,  it  most  be  regarded  as  used  h 
the  decree  in  that  sense,  and  aa  anffideatly 
describing  the  widow  and  diildren. — Phelan  t. 
Smith.  (Cal.)  34  P.  687. 

Conveyances. 

IS.  The  latter  clause  of  Code  <3tI1  Pidc.  I 
I486,  which  defines  the  rights  of  snecesaon  hf 

Enrchase  to  homesteads  and  to  the  right  to 
ave  homesteads  set  apart  to  thran,  relatM 
only  to  such  purchasers  as  have  snooeeded  to 
the  rights  of  all ,  the  persons  entitled  to  t 
homestead,  but  has  no  application  where  tbr 
succession  is  to  the  li^ts  of  onlr  one  of  such 
persona— Phelan  v.  Smith,  (Cat.)  34  P.  667. 

 By  widow. 

18.  CivU  Code,  H  1384,  1402,  provide  that 
on  the  death  of  a  husband  intestate  the  tills 
to  one-half  of  the  community  pnroertj-  vests  is 
the  surviving  wife,  subjeet  to  the  ad>ts  sad 
the  control  the  probate  court  for  puipusci 
of  admiuistratfon.  flcM,  that  the  widow  coeld 
not  by  a  conveyance  of  her  interest  in  the  lani 
bar  a  homestead  therein  for  herself  and  <U- 
dren.— Fhdan  v.  Smith.  (OaL)  84  F.  G67. 

—  Mortgage  by  hnsband. 

14.  Undo-  Civil  Code,  I  1242.  proHdb* 
that  a  married  perscm's  homestead  cannot  bs 
incumbered  except  by  the  Joint  set  of  hasbssl 
and  wife,  a  mortgage  by  the  hnsband  alme  ii 
void,  and  is  not  validated  by  the  hDshanfi 
subsegoent  acquirement  of  the  homestead 
a  decree  ot  divwce  which  asaigna  it  to  fain, 
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dnc*  t  •fliMwqvaitlj  aeqTiired  title  doM  not  n- 
ate  bade  lo  u  to  gire  effect  to  a  Ttrid  InBtrn- 
aent— Fttvdl  t.  FatiMm,  (OaU  M  P.  6T7. 

HOmOEDB. 

MIf-deltaM. 

1.  One  witneee  testified  tiiftt  defftadant, 
rliile  passisff  the  shop  of  deceased,  with  whom 
1*  had  had  a  difflcaltr,  shot  at  him,  whereapon 
lefendaot'a  horses  began  to  run,  carryinK  de- 
'endant  awaj  from  deceased,  and  that  duend- 
tnt  when  80  feet  from  him,  again  shot  at 
leceased.  Defendant  testified  that  deceased 
hrew  stones  at  him  and  that  then  he  fired  the 
urst  shot  over  deceased's  head,  and  that  he 
ired  the  second  as  deceased  approached  him. 
deceased  was  nnarmed  and  on  foot  Sdd,  that 
he  shooting  was  not  done  In  seU-demiaeb— 
itate  T.  Sortor,  (Kan.)  84  P.  1036. 

>rankenneBB  as  a  defiBnae. 

S.  In  a  homidde  ease,  an  instmctlon  that 
lo  act  of  a  TolnntarilT  intoxicated  person  Is 
eas  criminal  hy  reason  of  snch  condition,  fs 
iroper  in  connection  with  gnallficatlons  as  to 
ases  where  the  actaal  existence  of  an  Intention 
i  a  necessarr  element  of  tlie  offtoua— Fsople 
.  Lane*  (Cal5  84  P.  866. 
Bvldenoe. 

8.  Prevlona  controTenies  and  difficulties  be- 
ween  defendant  and  deceased  may  be  shown 
>7  defendant,  but  It  is  improper  to  try  the  mer- 
ts  of  such  ctmtroTerstea. State  ▼.  Sortor, 
Kan.}  U  P.  1086. 

4.  On  a  trial  for  the  murder  of  a  mlllHa- 
Qsn,  the  ttict  that  defendant  had  been  ordered 
•ut  of  the  way  by  an  officer,  not  the  deceased, 
vhen  the  company  was  engaged  in  skirmish 
Irill,  several  hours  before  vie  murder,  is  not 
.dmisaible  in  evidence,  since  any  inference  of  ill 
eeling  by  defendant  against  deceased  on  this 
Tound  is  too  strained. —Pecvle  t.  Mitchell, 
Cal.)  34  P.  688. 

[lutruotions. 

5.  An  Instruction  that  If  defendant  shot 
it  deceased,  and  that,  If  death  would  be  the 
latoral  conseqaence  ot  such  shooting,  defend- 
At  would  be  presomed  to  bare  intended  It, 
tut  that  this  presnmptioa  is  not  conclusive,  is 
ot.  erroneous,  aa  lifting  the  bnrdm  of  proof 
rom  the  state.— State  t.  Sortor,  (San.)  84  P. 
036. 

Lppeal— BoTlew. 

6.  On  the  trial  of  an  accessory  before  the 
set  for  murder,  while  the  declaration  of  the 
rincipal,  made  In  the  absence  of  defendant,  and 
bnrtly  after  the  shooting,  that  he,  the  prlncl- 
rI.  killed  deceased,  may  be  inadmlaslble  as  evi- 
eiice,  it  is  barmlees  error  wh«i  there  is  no  c(m- 
rorersy  as  to  who  actualbr  killed  deceased. — 
Ute  T.  Patterson,  (Kan.)  34  P.  784. 

Horse  and  Street  KallmwlB. 

ee  "Carriers." 

HUSBANB  AKD  WIFB. 

ee,  also,  "Divorce;"  "Homestead." 
'rivileged  communication,  see  "Witness,**  2. 

liability  of  wife— Expense  of  last  111- 
ne>B,  Aineral,  and  monnment. 

t.  A  husband  who  has  means  being  declared 
able  by  Civil  Code,  9  174,  for  his  wife's  sup- 
ort,  her  estate  should  not  be  charged  with  the 
xpense  of  doctors,  nurses,  and  mediclnea  ob- 
lined  by  him  for  her  in  her  last  lliuess.— In  re 
7eringer's  Estate,  (Cai.)  34  P.  825. 

8.  A  husband  is  liable  for  the  funeral  ex- 
enses  of  hie  wife,  and  therefore  her  admiids- 
rator  should  not  be  allowed  for  expenditures 
tienftw.— In  n  Waclngcs's  E«tat«^  (Oil.)  84  P. 


8.  Whpe  a  husband's  duty  to  give  bis  wife 
decent  burial  Inflades  the  pladng  of  some  mark 
of  Identification  over  her  burial  place,  still  if 
he  was  poor,  and  she  left  a  considerable  estate, 
the  court  might  allow  a  reasonable  amount  from 
her  estate  towards  a  monumoit.— In  re  Wering- 
er's  Bstata^  (Cal.)  84  P.  826. 

Belinqoiahment  of  rights  of  hiuband 
In  vtfy*s  earnings. 

4.  Under  Civil  Code,  S  158,  allowing  hus- 
band and  wife  to  enter  Into  any  engagement  or 
transaction  with  each  other  respecttng  prop- 
erty, and  section  169,  providing  that  they  may 
by  contract  alter  their  legal  relations  to  prop- 
erlT,  and  section  160,  making  their  mutual  con- 
sent a  suffldrat  consideration  for  such  an 
agreemrait,  a  husband  mar  rellnqnish  to  his 
wife  his  light  In  money  to  n  earned  by  her  in 
nursing  and  boarding  a  person,  so  that  she  may 
sue  therefor  without  joining  him.  Read  v. 
Rahm,  4  P.  ItL  65  Cal.  348,  explained.— Wren 
T.  Wren.  (Cal.)  84  P.  775. 

6.  She  is  not  required  in  such  case  to  al- 
lege that  defendant  had  notice  of  the  agree- 
ment between  herself  and  husband  when  the 
sovices  were  rendered.— Wreu  v.  Wrui,  (Cal.) 
84  P.  776w 

Oommnnity  property. 

6.  A  wife  may  enjoin  the  sale  of  com- 
munity lands  on  execution  Issued  on  a  Judg- 
ment rendered  against  her  husband  on  a  eon- 
trtet  made  by  him  only  to  pay  the  judnnent 
creditor  commlsdoos  for  finding  a  purdiaser 
for  such  lands,  where  they  ware  not  sold,  and 
there  Is  nothing  to  show  that  she  authorized 
her  husband  to  sell,  contract  to  sell,  or  find  a 
purchaser  fOr  them.— McOlauflIn  t.  BfeiTiam, 
(Wash.)  34  P.  661. 

7.  As  Act  1869,  declaring  certain  prop- 
erty acquired  by  husband  or  wife  oommnnity 
proper^,  and  giving  the  husband  pow^  to  dis- 
pose of  the  same,  did  not  provide  for  Its  dis- 
posal on  the  death  of  a  spouse,  as  was  done  bv 
later  laws,  such  property  would  have  been  ad- 
ministered according  to  the  rules  of  those 
states  where  such  property  and  laws  existed; 
and  these  rules  were  uiat  the  communlt7  was 
dissolved  by  the  death  of  either  spouse,  and 
that  the  right  of  disposal  in  dther  sponse  then 
ended,  and  the  prepay  became  vested  hy  moie- 
ties in  the  survivor  and  childrMi.  —  Hill  v. 
Young,  (Wash.)  34  P.  144. 

8.  Where  a  wife  has  been  dead  for  eight 
years,  leaving  an  on^  child  and  a  husband 
surviving:  and  there  has  been  no  administra- 
tion on  her  estate  or  upon  the  community  prop- 
erty, it  will  be  presumed,  in  favor  of  the  child, 
that  there  are  no  community  debts,  or  neces- 
sity for  administration,  and  that  he  is  entitled 
to  possession  of  his  share  of  the  community 
real  pr(»erty  as  heir  of  his  mother.— Hill  v. 
Young,  (Wash.)  84  P.  144. 

9.  Production  of  a  deed  to  a  husband  dur^ 
lug  his  wife's  life  for  a  valuable  consideration 
Is  prima  fade  proof  that  the  land  was  com- 
munity property,  and  the  burden  of  proving  the 
contrary  Is  on  the  husband's  grantees.— Hill  v. 
Youig,  (Wash.)  84  P.  144. 

Action  by  wife. 

10.  Though  a  married  woman  has  not  com- 
plied with  the  statute  in  respect  to  married 
women  becoming  sole  traders,  nor  filed  a  sep- 
arate property  list,  she  may  sue  for  and  recover 
money  due  for  board  furnished  by  her  and  for 
offices  rented  by  her  husband,  he  having  as- 
signed the  claim  to  her,  and  teeUfied  In- sup- 
port of  her  right  to  collect  it  and  the  money 
due  for  the  board,  and  there  being  no  claim  as- 
serted by  creditors  of  the  husband.— Strayer  t. 
Leonard,  (Mont.)  34  P.  880. 

Separation  and  maintenance. 

lU  In  an  action  by  a  wife  for  permancmt 
support  and  maintenance,  under  Civil  Code, 
1 187,  an  order  allowing  alimony  and  attom^s 
Uses  pindente  Ute  nay  be  made  wilAont  awati 
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tng  determhiattoi  of  on  isnifl  taS»eA  by  an  an- 
iwer  allegiDS  plaintifTa  insanltr.  and  praying 
the  appointment  of  a  guardian  ad  litem  for  her. 
-^torke  T.  Storke,  (CaL)  34  P.  389. 

13.  Id  an  action  br  a  wife  for  malntfr- 
nance,  after  an  appeal  had  been  taken  by  de- 
fradant  from  an  order  for  the  payment  of  |50 
per  month  alimony  and  fSO  attom^e  fees,  the 
conit  made  another  order  reciting  the  ^ct  of 
appeal,  and  directing  defendant  to  pay  $350 
"in  lien"  of  the  $50  attomey's  fees  ^vm  by 
the  flnt  order,  "to  enable  her  to  prosecute  said 
action,"  bat  before  notice  of  appeal  from  such 
second  order  changed  it  by  emking  oat  the 
provleton  that  it  was  in  lien  of  the  $50.  Bdd, 
that  the  second  order  was  a  new  order  for  far- 
ther attorney's  fees,  and  not  a  change  of  the 
first  order  after  appeal  therefrom.— Storke  t. 
Storke.  (GaL)  84  F.  838. 
Crimlaal  oonversatlon. 

13.  In  order  to  sustain  an  action  for  crim- 
inal oonTersation  it  is  not  necessary  that  the 
intercourse  sliould  ttave  been  accompHshed  by 
fwce.— Bedan  v.  TumM'.  (Cal.)  34  P.  442. 

14.  It  la  immateriiu.  In  such  an  action,  if 
the  defendant  had  had  criminal  Intercourse 
with  plalntifiTs  wife,  whether  plaintiff  was  im- 
potent, or  whether  the  child  borne  by  her  was 
begotten  by  defendant  or  her  husband.— Bedan 
T.  Tumey,  (Cai.)  34  P.  442. 

Idem  Sonaiu. 

See  *VBm&" 

Impeachment. 

Of  witness,  see  "Witness,"  14-17. 

Improvements. 

Allowance  for,  see  "Public  Lands,"  17. 
Public,  see  *'llnnlcipal  Corporation^*  ZT-IS. 

INDIAKS. 

BipOM  of  Oherofeee  Nation,  see,  alsc^  "PuMte 
Lands,"  12,  13. 

Alghta  of  Cherokee  ITstloD. 

By  treaties,  taws  of  eonness,  and  the 
patent  <n  1888,  the  Oherokee  Nation  was  grant- 
ed the  use  of  the  "pmietual  outiet  west" 
known  as  the  "Oherokee  Outlet."  but  such  use 
was  made  subject  to  fotfdtnze  in  ease  the  na- 
tion abandoned  the  outlet.  Bdd,  that  by  the 
purchase  by  the  United  States  of  all  lands 
west  thereof  from  Mexico,  and  the  sale  and 
conTsyance  by  the  Oherokee  Nation  of  the  land 
on  the  east  to  »thev  Indian  tribes,  all  right  in 
the  nation  to  the  uee  and  occnpation  of  sndi 
ontlet  was  lost  and  abandoned.  —  Outhrle  t. 
Hall,  84  P.  380,  1  Okl.  406. 

nnxtoiMXNT  Ain>  ustobma- 

TION. 

Particular  crimes,  see  "Arson;"  "Disorderly 
House;"  "False  Pretenses,"  8;  "Obstructing 
Justice;"  "Receiving  Stolen  Goods," 

Consolidation,  see  "Criminal  Law,"  IS. 

Conviction  of  less  oSenee  than  charged.  Juris- 
diction, see  "Criminal  Law,"  4. 

Description  of  money  stolen,  see  "Larceny,"  1. 

Indorsing  names  of  witnesses,  see,  also,  "Crim- 
inal Law,"  32. 

Offenses  against  election  laws,  see  "Blecti(ms 
and  Voters."  9,  10. 

variance  between  informatitu  and  proc^  see 
"Forgery,"  3. 

Xnformfttlos. 

1.  Where,  in  the  caption  of  an  information, 
the  case  is  entitied  the  "State  of  Washhigton'' 
asalnst  the  defendants,  naming  them,  tt  saffl- 
(dently  appsus  titat  tiie  pfosecuttoii  Ul  in  the 


name  of  fhe  ttats^— Stftte  T.  Docv  fWlnAtJIP 

154. 

8.  An  hifotalation  i«  not  defe-ctfvc  mm^ 
because  the  word  "information"  does  not 
near  In  the  body  of  it^People  t.  B«ks.  (CiLi 
sTp.  648. 

8.  An  information  for  biii:|te>T  ttmA  m 
show  oa  Its  face  Uiat  the  coadltloiw  exm 
which  tbe  law  requires  in  order  tbm.t  m  pain 
offense  be  prosecuted  br  iuftsmation.  Stia 
y.  Anderson,  31  P.  960,  5  Wash.  3SO.  UlCawwL 
—State  T.  Monson*  (Wash.)  84  P.  832. 

—  Verifloatlon. 

4.  Where  a  county  attorney  files  u  W 
formation  charging  the  defendant  with  keqxu 
a  nuisance,  and  positirely  Terifies  the  auw  *h 
true  in  substance  and  In  fact."  motiom  a 
quash  the  warrant  and  the  Informatioii.  aad  i 
plea  in  abatement,  upon  tbe  gronaA  that  ^ 
information  Is  not  propoly  Terified,  and  t&K 
the  county  attomev  haa  no  iim  Mini  kacFKr 
edge  of  the  facts  alleged  themn.  are  pnpeiij 
overruled.— Sutft  t.  Dvgaa,  (Kan.)  S4  P.  40 

Signature  oi  dlstrlot  attorney. 

5.  It  is  suffident  that  tbe  name  the  6a- 
trlct  attorney  Is  signed  to  an  Indictaieiit  or  ia* 
formalion  by  his  oepntT.  —  Feo^e  t.  Sofat 

(Cal.)  34  P.  237. 

Indorsement  of  wftneBaee. 

&  Defendant  cannot  <»>m|)laln  that  tli* 
state  was  pennitted  to  Indorse  the  names  of  ai 
ditional  wttnenes  upon  an  information,  if  sbS^ 
dent  time  was  given  to  Inquire  aa  to  the  due>- 
acter  and  credibility  of  tiie  witneaaes  bcfiue  l^ 
introduction  of  evideaeeu  —  State  ▼.  Bonar. 
<Ean.)  34  P.  1036. 

Averment  of  place. 

7.  The  words  "countr  of  Los  4ajtliw,  atBI^ 
of  California,"  having  been  aaed  In  tiw  flnr 
part  of  an  information,  aa  allegatkm  thereaf:' 
er  that  the  crime  was  committed  "at  the  eovt; 
and  state  aforesaid"  is  a  suffideot  aTetmait  of 
venue.— Peoirie  v.  Baker.  (CaL)  84  P.  049. 

Negativing  ezoeptlonB  in  statataL 

8.  Under  Oen.  St.  18S9,  pat.  31900.  makiu 
it  unlawful  to  remove  buddings  from  land  apK. 
which  there  Is  an  nnsatlsfled  ni<Htsace^  duly  re 
corded,  without  first  obtaining  from  tbe 

gee,  his  agcmt  or  assign,  written  permiaaian,  5 
u  necesmr  to  mllege  m  an  informati(»  tlut 
the  removal  was  made  without  pemiiasfaB  frea 
the  mortgagee,  his  agent  or  aaaign,  and  withost 
this  averment  an  informatifui  is  insefficicot  tft 
snstain^a  oonviction.— State  v.  Deder.  (Ksil) 
34  P.  tSO. 

OonTlotton  of  less  ofUemae  than  charged- 

9.  One  Ibdieted  for  feloniom  aasaolt  eu 
be  ooDTieted  of  assault  uid  battenr.'— <%aeoa 
V.  Territory,  (N.  2T»4  P.  4481 

Joinder  of  ooants  anfl  elaotian. 

10.  Misdemeanors  may  be  joined  ta  th» 
same  indictmoit,  and  the  court  may  refuse  t» 
compel  the  prosecution  to  dect  on  which  eoot 
^^11  goeeed.— United  Statae  t.  "VWB,  (K.  M4 

Waiver  of  objections. 

11.  An  objection  that  the  indictment  doM 
not  sufficiently  describe  the  paper  wUdi  w 
the  subject  of  the  ttiae  representatioiia  camt 
be  raised  for  the  first  time  at  the  trial  Xrr  »■ 
tlon  to  dismiss.— State  r.  BloodawKth,  (Ot-J  SI 
P,  1028. 

Indonementw 

Of  negotiable  inatmment,  ase  "TTnunebls  b> 
stnnmtti,"  2. 


Bee  "Onardhm  and  Waxd." 
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JJJ  J  UMOTION. 

LniiMt  buildliig  dam,  see  "Waters  and  Wate 

Oourses,"  4-6. 

 waste,  see  "Waste." 

taxpayer  of  ttuwitened  acts  of  itate  <A- 

cera.  see  "States  and  State  Officer^**  9. 
Snjoining  olwtniction  of  narlgabla  stEttain,  sm 

^nlaance."  2. 

Etemedy  at  IftW. 

1.  Mills'  Aqq.  St  i  2272,  part  of  an  aet 
jiving  the  right  to  constmct  reserrolrs  for  cer- 
Hain  purposes,  br  proTidinp  that  the  owners 
thereof  shall  be  liable  for  all  damages  arising 
Eroxn  leakage  therefrom,  merely  affirms  a  com- 
mon-law principle,  and  does  not  take  awa;  the 
rfffht  to  hajmictiTe  relief  against  the  ffllln?  of 
El  reservoir  where  the  injories  niltered  there- 
from are  irreparable.  —  Sjlventr  t.  Jerome, 
(Colo-  Sup.)  84  P.  TfiO. 

9-  The  owner  of  houses,  after  they  have 
been  removed  from  his  land  onto  a  pnUic 
street,  cannot  maintain  a  suit  to  eiijtdn  their 
remoral,  as  he  has  an  adequate  remedy  at  lav. 
— atowaU  T.  Waddiagham,  (Oal.)  84  P.  48& 

trrroarablfi  Injury. 

si  One  who  haa  wharres  and  warehoase* 
on  tide  lands  brionslne  to  the  state,  concedina 
that  this  entitles  him.  under  the  tide-land  act, 
(Laws  18S9-00,  p.  485,)  to  the  exclusiTe  right 
to  pnrchaae,  not  only  the  tide  land  actnallj 
covered  by  the  Improvenient,  but  also  such  an 
additioral  amount  adjoining  the  same  as  may 
be  necessary  to  the  use  and  enjoymoit  of  bis 
buildings,  ts  not  entitled  to  an  InJuncticHi 
against  erections  by  another  on  saeh  adjoining 
tide  land,  where  he  has  oth«r  means  of  access 
to  bia  bnlldiags,  as  In  such  ^se  thsre  is  no  ir- 
reparable injury.— Morse  t.  O'Ooniwl,  (Wash.) 

4.  An  injunction  will  not  Issue  to  restrain 
the  passage  of  a  municipal  ordinance  which  is 
within  the  powers  conferred  on  the  mi^or  and 
trnstees,  on  the  ground  that  It  imi>airs  the  ob- 
ligation of  a  contract,  when  it  does  not  ajHtear 
that  irreparable  injury  will  immediately  result 
from  the  passage  of  the  ordinance. — iJewis  t. 
DenTM  City  Water^Works  Go.,  (Oslo.  Snp.)  S4 
P.  09& 

When  granted. 

K.  If  the  board  of  trade  of  a  eHif  and  lu 
offictirs  assume  and  exercise  anthwity  not  con- 
ferred on  them  by  the  statute  regalatiag  pnb- 
lic  warehouses  and  the  inspection  of  grain, 
there  is  ample  authority  in  the  state,  by  Its 
public  officers,  to  pr-^vent  each  snlawfal  exer- 
cise of  power,  and  compel  obedience  to  the 
law;  bat  another  board  of  tiade,  whieh  suf- 
fers no  particalar  and  snbstantial  fa^nr  tiicars* 
by,  cannot  obtain  an  injunction  ivafnst  the 
offender.— Jones  T,  Board  of  Tmde,  (Kjul)  84 
P.  453. 

 Against  trespass. 

(L  A  complaint  hr  a  corporatkn  operating 
a  sawmill,  ffliich  alleges  that  i^lntifl,  the 
owner  in  fee  oi  oertain  land,  commuieed  the 
construction  of  a  logging  road  thereon  to  c<m- 
Tey  timbtf  to  the  mill;  that  defendants  en- 
tered on  the  land,  and  obstructed  the  awn  ent- 
ployed  by  plaintiff  In  continulu  the  work, 
threatening  to  nse  Tloleoce  ahonla  they  persist, 
whereby  the  work  was  stopped;  that  such  In- 
terruption was  repeated  when  an  attempt  was 
again  made  to  constmct  the  road,  and  that  de- 
f^idants  threaten  sach  Interruption  whenever 
the  work  is  attempted;  that  the  road  is  neces- 
sary for  the  operation  of  the  sawmill;  and 
that  defendants  are  Insolrent,  —  warrants  the 

Stinting  of  a  s^imtnary  Injunotion.— ^sson, 
rocker  &  Oo.  t.  JcAnson,  (Cal.)  84  P.  617. 


denes  that  plaintiff  coold  maks  Us  edlar  water- 
tight, and  thnrelv  prevent  the  flooiflng  of  It,— 
a  part  of  the  injury  complained  of,— was  prop- 
erly rejected,  as  plaintiff  was  under  no  obliga- 
tion to  do  this.— SylTsster  v.  Jar<»n&  (Colo. 
Sup.)  34  P.  760. 

ProTislons  of  writ. 

8.  Where  plaintUFs  premises  were  being 
manding  defendant  to  refrain  from  diverting 
water  into  the  reservoir,  Instead  of  enjoining 
flooded  from  defendant's  reservoir,  a  writ  com- 
bim  from  ranning  water  into  it  as  then  con- 
structed, was  propw.  as  defendant  was  not  pre- 
vented from  repairing  the  reservoir,  and  ap- 
plying to  hare  the  injonetion  modified  or  dts* 
solved.— SylTsstCT  t.  Jwqbm,  «Mo.  Sup.)  84  P. 
7Q0. 

Blsaolntlon. 

9.  A  conrt,  on  motion  to  dlflsolvo  a  tempo- 
tsry  injanction.  is  not  compelled  to  refuse  to 
consider  it  until  the  final  trial,  merely  becauSa 
the  face  Of  the  petition  shows'  no  canse  of  ac- 
tion, and  so  it  appears  that  the  temporary  In- 
junction was  improvidently  allowed.— Holder- 
man  t.  Jones,  (Kan.)  34  P.  362. 

Violation  and  pnniahment. 

10.  Defendant  recognizing  the  owner's  ti- 
tle to  certain  land,  agreed  to  cut  the  hay  for 
liim,  but  soon  thereafter  purported  to  sell  the 
grass  to  Jj.,  and  agreed  to  cut  it  for  him.  Aft- 
erwards, when  an  Injunction  against  Interfer- 
ing with  the  grass  was  served  on  him,  defend- 
ant said  the  grass  was  his  own,  and  he  was 
going  to  have  it  He  accompanied  L.  to  con- 
sult "their  lawyer,"  and  on  thetr  return  lie 
advised  the  latter  to  cut  the  grass.  Seld,  that 
defendant  was  guilty  of  contempt  tn  i)rocaring 
the  vitiation  of  the  Injunction. — State  v,  Foorth 
Judicial  District  Court,  (Mont.)  34  P.  89. 
Bonds. 

11.  Where  it  is  not  alleged  In  an  action  on  an 
injunction  bond  that  plaintlS  In  the  injunctloa 
suit  is  a  party  thereto,  the  action  cannot  be 
maintained  agunst  hlm.-'AssTado  t.  Otr,  (CaL) 
84  P.  777. 

13.  To  determhie  the  liability  of  As  ob- 
ligors In  an  Injanction  bond,  the  tolnntary  dis- 
missal of  the  suit  by  plaihtift  has  the  same 
effect  as  a  dedsloa  of  the  court  that  the  ia- 
juneCton  ms  Imiaoperlr  lued  out  — Aeerado 
T.  Or.  (Oal.)84P.W 

Action  for  wrongfW  injanotion. 

18.  An  action  on  the  ease  Win  not  lie  for  Im- 
properly saing  out  an  Injunction  unless  It  Is 
charged  In  the  complaint  as  an  abuse  of  the 
process  of  the  court  through  malice  and  without 
nr^ble  eaose.— Aserado      Orr,  (OaL)  34  P. 


Injuria  Absqiie  Paiwntim. 

Ne^ifsnos  of  attwner,  sss  "AltoneT  and  Gtt- 

ISnmBFBBS. 

Where  an  inakseper  owes  his  guest  for 
labor  more  than  die  owes  for  board,  he  has  no 
lien  uMn  her  tmsk^HaaUn  t.  Waltsrt,  (Colo. 
App.rM  P.  686. 

XNSOLVBNCrr. 

See.  also,  "Assignment  for  Benefit  of  Credit- 
ors;" "Fraudulent  Conveyances." 

Abatement  of  action,  see  "Abatonent  and  Re- 
vival." 

Uemedy  provided  for  winding  op  affairs  of 
bank,  iss  ''Banks  and  Bsnkfng^"  2-4. 
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IKDEX. 


What  pasuB  to  asalgnee— of  ac- 
tion. 

1.  Const,  art  4,  S  26,  declares  that  "all 
contractB  tor  Um  Hue  of  ihares  of  the  capital 
stock  of  any  eorporati<m  or  aasoeiation  oo 
marshis,  or  to  be  delirered  at  a  future  day, 
shall  be  void,  and  any  money  paid  on  Bnch 
contract  may  be  recovered  by  the  party  paying 
it  by  a  suit  in  any  court  of  competent  jorisdlc- 
tion."  ffebf,  that  a  ri^t  of  action  accruing 
under  the  section  to  an  inaoWent  passes  to  the 
assignee,  thoui^  It  was  not  included  in  the 
schedule  (rf  assets.— Bued  t.  Cooper,  (Gal.)  84 
P.  98. 

Efibot  of  Insolvenoy  proDeedinga— PHor 
levy  of  execution. 
B.  A  lery  of  execution  on  a  debtor's 
property,  prior  to  the  filing  of  a  petition 
In  iQSOlTency  against  him,  gives  tfae  judgment 
creditor  a  lien  on  such  property  which  is  not 
diT«Bted  by  tfae  debtor's  auDsequent  adjudica- 
tion of  insolve'hcy;  insolvent  Act  1880,  I  17, 
which  provides  that  sudi  adjudication  dissolves 
any  attachment  made  within  one  month  next 
preceding  the  commencement  of  the  insolvency 

Sroceedings,  being  equivalent  to  an  en>reBs 
eolaratlon  that  it  does  not  affect  liens  of  any 
oiher  nature. — V«mont  Marble  Oo.  v.  SupOTior 
Ooort  of  City  and  County  of  San  Frandsoo, 
(Oal.)  34  P.  ^6. 

Action  by  assignee  against  creditor 
for  embesBlement. 
8.  Money  received  by  a  creditor  of  an  In- 
solvent la  consideratitHi  of  not  bidding  at  a  Ju- 
dicial sale  of  insolvent's  property  cannot  be  re> 
covered  1^  the  assiraiee  In  Insolvency  In  an 
action  for  Ita  embezilement  as  part  of  the  In- 
scdvent  estate,  under  Insdvmt  Act  1880,  I  28. 
-Crawford  t.  Maddux,  (Cal.)  34  P.  651. 

4.  The  fact  that  such  creditor  delayed  tiie 
appointment  of  an  assignee  until  the  remedy  by 
vacating  tlie  sale  became  inadequate  could  not 
give  rise  to  such  actloD,  since  It  could  not  hare 
been  maintafaied  if  the  assignee  had  been  ap- 
pointed without  delay.— Crawford  t.  Maddux, 
?Cal.)  34  P.  651. 

Discharge— Debts  aSboted. 

6.  A  dischaiire  in  insolvency.  In  Wiscon- 
sin, of  a  citizen  of  that  state,  does  not  prevent 
a  dtizen  of  another  state,  who  was  not  a  party 
to  tfae  insolvency  proceedings,  from  turinjring 
an  action  in  a  oonrt  of  Wauington  on  a  Wis- 
consin Judgment  obtained  prior  to  the  dls- 
diarge.— Weber  T.  Tanqr.  (Wash.)  84  P.  478. 
Setting  aside  discharge  —  FrooaedlngB 
by  assignee. 

6.  Where  a  person  has  been  discharged  In 
Insolvmcy,  the  court  has  no  jurisdiction  to  hnr 
a  iietltlon  by  his  assignee  to  annul  the  certifi- 
cate of  discharge,  since,  under  Insolvent  Act 
1880,  {  03,  providing  that  "any  creditor"  of  an 
insidvent  debtor  who  has  obtained  such  dis- 
charge may  contest  Its  validity  on  tfae  ground 
that  it  was  frandnlently  obtained,  such  ii  pro- 
ceeding can  only  be  commenced  by  a  creditor. 
—Wagner  v.  Superior  Court  of  Los  Angeles 
County,  (Cal.)  34  P.  648;  Id.  82a 

 Limitation  of  time. 

7.  Code  Civil  Proc.  {  473,  limiting  the  set- 
ting aside  of  any  Judgment  or  proceeding  to 
six  months  after  the  same  was  taken,  has  no 
aradicatlni  to  an  order  granting  the  dlscbargs 
of  an  assignee  In  Insolvency  on  final  8ettl»- 
ment  of  his  account;  and  where  an  assignee 
finds  property  belonging  to  the  insolvent's  es- 
tate aftn*  his  discharge  the  court  may  set 
aside  the  discharge,  tnongh  more  than  six 
months  have  expired.— Rued  v.  Cooper,  (Gal.) 
84  P.  08. 

IirSFEOTION. 

Of  grain,  under  direction  of  board  of  trade,  fai< 
Junction  br  other  board,  see  'Injunction,"  5. 


Of  grain— Power  of  board  of  trade. 

In  conferring  public  fonctions  <m  boLni* 
of  trade  In  the  matter  of  inspecting  grais.  ti : 
authorizing  the  collection  of  fees,  the  lefi*':.' 
tare  did  not  intend  that  the  powers  and  t"- 
ileges  conferred  should  be  used  for  the  pnTz-< 
rain  and  profit  of  such  boarda.— tI«oes  «. 
Board  ef  Tnde^  (Kan.)  34  P.  463. 

Xnstnzotions- 

See  "Orimlnal  Law."  46-66;  "Trial."  10-18. 

INSUHAKOH. 

Oonditlona  of  policy. 

1.  Consent  to  additional  Inanranee  gins  ^ 
an  authorised  agent.  In  reliance  <m  wmA  tb* 
insured  acts,  will  bind  tfae  oompany.  thosp 
there  is  a  failure  to  conqrir  with  a  jnmiise  cf 

'  De  bdon 


len*  Jm. 


the  policy  requiring  Bodi  crauait  to 
on  the  .policy.  —  Kahn  Trmd< 
(Wyo.)  34  P.  1069. 

8.  Where  a  flre  Insurance  poller  Tn>r,-,tt 
that  It  shall  be  void  If  the  intowst  of  the  -- 
sured  In  the  property  "be  other  than  VBcaefr 
tional  and  sole  own^shlp,"  the  fact  that  ooe  et 
tfae  insured  articles  Is  held  naerely-  under  a  a» 
tract  of  sale,  with  the  title  oute tamMmt  in  :W 
seller,  invalidates  the  whole  _pollcgr.— ICeWOBiai 
v.  Cascade  Fire  ft  Marina  uia.  Oik,  (Wb^  M 
P.  140. 

Frooft  of  loss. 

8.  Plaintiff  may  enumerate  and  diow  At 
value  of  sTtldes  destn^ed.  Ilioa^  not  indodk 
in  proofs  of  loss.— Kahn  t.  Tradars'  Ina  Ch 
CVfjo.)  84  P.  lOCO. 

 False  sirearlng. 

4.  The  (act  that  die  proof  of  km  atxai 
that  plaintiff's  goods  were  "bnmed  op  and  de- 
stroyed by  fire,"  while  as  a  fact  moat  of  tVa 
were  destroyed  by  smoke  and  water,  is  laC 
"fraud  by  false  swearing."  within  a  pnrricas 
of  the  policy  making  it  void  tlierefor.  vha 
the  property  destroyed,  and  all  die  circomn^- 
ces  of  the  fire,  had  been  already  examined  b5 
defendant's  agent  and  adjuster.— Kahn  t.  TM- 
ers'  Ins.  OonWya)  84P.  1060. 

Wal-rer  of  proofta  of  loss. 

5.  On  an  Issue  as  to  whether  an  insunace 
company  waived  proof  of  losa  by  tfediaiBg  ti 
pay  a  policy,  tbe  insured  testified  that  m- 
eral  agent  and  the  adlnster  of  the  eomt«sj 
both  told  falm  tfaat  the  loss  would  not  be  piil 
which  statemoit  tfaese  officers  denied.  It  ar 
peered  that  the  Insured,  to  secnre  Insurance  <a 
anothv  building  near  the  honae  eorersd  by  tks 
polltrr  in  suit,  and  burned  at  tlie  same  liae. 
testified  that  he  was  oecupylne  snch  bnildist 
at  the  time  of  die  fire,  while  he  aftemHt 
swore  that  at  that  time,  and  for  six  wxki 
previons,  he  had  occupied  the  honae  ewevd 
by  the  policy.  HM,  that  a  flndlnc  tr  the 
eree  that  vfae  oompanv  did  not  decline  to  jsr 
the  policy  was  justified.— Bruce  Gomaa  Ssv. 
&  Loan  hoc,  (Or.)  34  P.  16. 

—  Power  of  adjuster. 

&  An  adjoster  of  a  fire  fnsnrance  oouipsiiy, 
authorised  to  adjust  and  settle  a  looa,  has  pow 
to  waive  the  proofs  of  loss  required  by  the  lut 
i^|-KBhn  V.  Traders'  Ina  Co..  (Wyo.)  »  P. 

InBiirw*B  right  of  subrogation. 

7.  Certain  ptuperty  having  been  bomed  hr 
fires  set  out  1^  a  railroad's  locomotives,  thi 

owner  put  In  his  claims  to  the  road,  which  wot 
allowed,  and  he  gave  the  road  a  receipt  for  ibt 
money,  releasing  ail  claims  to  date^  Hia  claistf 
did  not,  In  tmna,  Include  certain  h»  destiojufl 
In  the  same  fires,  on  which  he  had  Uunraiwe. 
The  insurance  company,  having  settled  wi:^ 
him  for  said  faay,  sued  the  radlroad  for  the 
amount  of  its  losa  Betd,  that  the  aasored's 
.  assignment  of  hia  claim  against  the  road  wis 
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that  It  had  paid  th«  loss  wu  not  enonsh  to 
Rbow  its  rignt  to  snbroffatloB,  tfafl  road  a  lin- 
bility  betng  statntory,  without  regard  to  the 
(iuesti<xi  of  n^irence.— Home  Xna.  Co.  t.  Atch- 
ison. T.  &  bTfTR.  Co..  (Odo.  Sup.)  34  P.  281. 

8.  An  agent  of  ab  iosnraace  company,  who 
Im  empowered  to  act  on  application  for  inani^ 
ance  withont  consultation  with  any  officer  or 
asent  of  the  oompanr,  and  to  fill  up,  eounter- 
mign,  and  laaite  blani  poUdei  algnea  \a  the 

E resident  ud  Mcretary  whidi  are  Intnuted  to 
im  for  the  purpose,  is  a  general  agent,  and 
bis  knowledge  ox  matters  relating  to  the  con- 
tract IB  to  be  treated  as  the  knowledge  of  his 

Srindpal^Kahn  f.  Traders'  Ina,  Co.,  (Wyo.) 
ft  P.  10S9. 

Aotions  on  policy — Sabmisslon  to  arfoi< 
tration  a«  condition  precedent. 

9.  A  provision  in  a  policy  that  the  amonnt  of 
"sound  value  and  of  damage"  shall  be  detej^ 
mined  by  mutoal  agreement,  or,  failing  to  tbas 
agree,  '*thB  same  shall  be  determinable  by  com- 
petent  and  dirinterested  appraisers,"  does  not 
make  such  agreement  or  appraisal  a  condition 
of  recoveiy  on  the  policy,  when  the  insnrer  de- 
nied any  liabiUty  whatever.— Kabn  v.  Traders' 
Ins.  Co.,  (Wyo.)  34  P.  1069. 

—  Plead^. 

10.  A  petition  on  a  Are  Insurance  policy  al- 
leged that  on  a  specified  date,  in  eonmderation 
of  $20  paid  by  plaintlfF,  defendant  made  a  policy 
of  iosnranee,  thereby  insuring  plaintiff  against 
loss  by  fire  to  the  amount  of  $1,000  on  his 
stock  of  groceries;  that  at  the  time  of  making 
■nch  insurance,  and  from  then  until  the  fire 
hereinafter  mentioned,  plaintiff  had  an  insurable 
Interest  in  the  proeertr,  as  its  owner,  to  the 
Talue  of  $2,500,  and  that  on  a  ipedfled  date  the 
stock  was  destroyed  by  fire.  H^d  to  allege  a 
subsisting  contract  of  Insurance  at  the  time 
of  the  loss,  and  a  breath  tiiereof.— Hartfbrd 
Fire  Ins.  Ca  v.  Kahn,  (Wyo.)  84  P.  8BB. 
 JBrldence. 

11.  An  affidavit  and  schedule  of  loss  sent  to 
the  company  by  insured  In  attempted  compli- 
ance with  the  requirement  of  proofs  of  loss, 
after  failure  to  receive  any  reply  from  the  com- 
j>any  or  its  agent  as  to  whether  it  intended  to 
pay  hi«  claim,  and  what  pro(tfs  were  necessa- 
ry ou  hia  part,  though  not  evidence  of  the  facts 
stated  theran,  are  admisrible  to  show  such  at- 
tempted compliance  with  the  requirements  of 
^e^U^-Kabn  t.  Traders'  Ins.  Co.,  (Wyo.) 

12.  Id  an  action  on  a  fire  insurance  policy, 
a  witness  who  was  plaintiff's  bookkeeper  may 
refresh  his  memory  by  reference  to  a  schedule 
of  the  goods  destroyed,  which  was  made  him 
and  plaintiff  after  the  fire,  and  a  year  before 
the  trial,  partly  from  memory,  and  partly  from 
duplicate  invoices  procured  from  the  sellers  of 
the  goods.— Kahn  t.  Tkadns'  Ina.  Co.,  (Wyo;) 
34  P.  1009. 

Pleading  and  proof— DefiDnses  available. 

IS.  A  defense  to  an  action  on  a  policy  of  in- 
anrance.  based  on  an  arbitration  clause  in  the 
policy,  cannot  be  availed  of  unless  pleaded. — 
Kahn  V.  Traders*  Ins.  Co.,  (Wyo.)  34  P.  1059. 

Uutual  benefit  insurance. 

14.  Where  a  certificate  in  a  mutual  bmieflt 
society  provides  for  its  payment  'in  an  amonnt 
to  be  computed  according  to  the  laws"  of  the 
society,  and  these  latter  provide  that  their  pro- 
visioDs  in  regard  to  the  payment  of  such  cer- 
tificates may  be  changed  at  any  time,  a  member 
is  bonnd  by  a  cbange  made  in  such  laws  after 
Us  procurement  of  the  certificate,  and  before 
the  time  for  its  payment — ^Bowie  t.  Grand 
ixidge  of  Legion  of  the  West,  (Cal.)  84  P.  106. 
T,34P.— 74 


iugm  to  interest. 

1.  A  note  bearing  10  per  cent.  Interest  per 
annum  from  date  until  maturity,  and  4  per 
cent  per  month  after  maturity  until  paid,  with 
luteal  coiqion  notes  attached,  provided  that,  If 
any  Intoreat  should  remain  unpaid  after  due,  the 
prmcipal  note  should,  at  the  option  of  the  hold- 
er, become  due  and  payable  at  onoe,  without 
notice:,  field,  that  such  note  would  not  bear  4 
per  ceut  per  month  until  It  became  dne  by  Its 
terms,  though  before  that  time  the  holder  de- 
clared it  due  for  nonpayment  of  an  installment 
of  Interest.— Cloud  t.  Rivord^  (Wash.)  34  P.  130. 

3.  Attained  to  a  note  payable  on  a  certain 
day  were  interest  coupon  notes,  and  the  note 
provided  that,  If  any  Interest  should  remain  un- 
paid after  due,  the  principal  note  and  Interest 
coupons  shoold  become  due  and  payable  at  OBce, 
At  tlie  option  of  the  holder,  add  tliat,  on  da- 
faalt  of  payment  of  (me  of  the  interest  coimons, 
the  holder  could  recover  only  the  amount  of  the 
face  of  the  note,  with  the  lutwest  conpon  as  to 
which  the  maker  was  in  defanlt,  and  he  eonld 
not  recover  on  the  coupons  not  due,  as  they 
represented  Interest  which  would  accrue  only 
in  case  the  note  continued  to  mn.— Cloud  v. 
BiTord^JWash.)  34  P.  13a  . 

8.  Where  a  lease  of  wat^  power  provides 
for  the  payment  of  a  fixed  sum  quarterly  un- 
less the  supply  of  water  be  deficieDt<  when  a 

?ro  rata  projKtrtion  of  the  rents  is  to  be  for- 
eited,  the  amount  of  rent  in  case  of  an  insuffl- 
cl«it  snK>ly  is  unliquidated,  and  hence.  In 
such  case.  Interest  on  the  rent,  unless  expreas- 
ly  stipulated  for,  cannot  he  allowed.— Puisra  t. 
WbeSer,  (Or.)  34  P^  354. 

Bunnlng  of  Interest. 

4.  Where,  in  an  action  for  rent  of  a  water 

Eaw«t,  defendant  shows  that  plaintiff  owes 
Lm  In  goods  boHA  to  him.  and  for  repairs 
made  on  the  premises,  there  Is  a  mutual  ac- 
count, and.  under  Hill's  Code,  S  3587,  interest 
can  be  allowed  thereon  only  "from  the  day  the 
balance  Is  ascertahted."  —  Pengra  t.  Wheelw, 
(Or.)  84  P.  354. 

Intervention. 

See  "Parties,"  6. 

In  attachment  iwoceedings,  see  "Attadunent," 


INTOXIOATINa  UQUOBS. 

Compensation  for  collecting  lioense  fee,  see 
"Sheriffs  and  Constables,"  1. 

Iiioanseo. 

1.  In  Colorado,  the  municipal  authorltlee  of 
Incorporated  towna  and  cities  may  be  invested 
with  power  to  license,  regulate,  prohibit,  or 
•undress  the  traffic  in  Intoxicating  uqnorL  sub- 
ject to  the  general  laws  of  tbe  atete;  and  audi 
traffic  may  be  prohibited  In  one  part  of  a  town 
or  dty  and  licensed  in  another  part,  as  the  pub- 
lic welfare  may  require.— Town  of  Yalverde  v. 
Shattuck,  (Colo.  Sup.)  34  P.  »47. 

Illegal  sales — Intoxicating  properties. 

3.  Beer  is  presumed  to  be  intoxicating 
within  the  meaning  of  the  prohitdtoiy  tow. — 
SUte  V.  May,  (Kan.)  34  P.  407. 

S.  lu  a  prosecution  for  a  violation  of  the 
prohibitory  liquor  law,  by  the  sale  of  drinks 
called  "Hop  Tea"  and  "B.  B.,"  where  the  only 
question  is  whether  the  articles  sold  are  intoxi- 
cating llqaorn  within  the  meaning  of  the  stat- 
ute, ft  is  a  question  of  fact  to  be  detwml&ed  by 
the  jury  whether  such  liquors  are  intoxicating 
or  not,  and  it  is  error  to  instruct  the  jury  that 
beer  Is  a  malt  liquor,  and  intoxicating,  within 
the  meaning  of  the  law,  and  that  if  they  be- 
lieve that  the  liquors  sold  wen  mads  tnm 
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beer  and  water,  enoui^  beer  being  used  to 
oaoae  an  iDfasioD  of  malt  into  the  liqnor  sold, 
and  to  make  it  a  malt  Uqnor,  it  ia  uieir  duty 
to  find  that  It  is  an  iDtoncatiner  liquor  within 
the  meaning  of  the  law.—  State  t.  May,  (Kan.) 
8iF.  407. 

4k  It  is  DO  defense  to  a  prosecation  for  the 
•ale  of  intoxicating  liquor  Uiat  defendant  did 
not  know  It  was  intoxicating.— State  t.  lioul- 
ton.  (Kan.)  84  P.  412. 

liquor  nnlsanoe. 

6.  A  d^endant  may  be  convicted  of  keep- 
ing a  nnlsance  npon  evidence  showing  that  he 
is  the  keeper  of  a  "resort"  where  intoxicating 
llqnors  are  kept  by  him  for  sale  as  a  beverage. 
State  T.  Reno,  21  P.  808.  41  Kan.  G74.— State 
T.  Dngan,  (Kan.)  84  F.  409. 

CMminal  proseontion. 

0.  Under  Gen.  St  1889,  par.  2548,  anthoi» 
islng  the  county  attorney  to  examine  witnesses 
to  determine  whethtf  there  has  been  a  violation 
of  the  Itquw  law,  and  providing  that,  if  soch 
teetlmooy  shall  show  that  such  onense  has  been 
committed,  he  shall  file  such  testimony  with  an 
information  charging  the  offense,  the  connty  at- 
torney is  not  required  to  file  with  the  Informa- 
tion all  the  statements  of  witnesses  taken  be- 
fore him  In  such  pr^lminary  inquiry,  bnt  oo\j 
eu«h  of  them  as  disclose  the  fact  uat  an  of- 
fense has  been  committed.— State  T.  Srkpat- 
rlck,  (Kan.)  S4  P.  416. 

7.  On  a  prosecution  for  the  sale  of  Intoxi- 
cating liquors,  the  Section  of  a  count  charging 
the  sale  of  Itguora  to  a  certain  person  on  a 
day  named  Is  not  sufficiently  definite,  when 
such  person  testifies  that  he  bought  sev^ol 
kinds  of  liquor  from  defendant  on  that  du.— 
Stat*  T.  Monlton.  (KanO  84  P.  412. 

Inventory. 

Bj  administrator,  see  "Execnton  and  Adminis- 
trators," 4-6. 

ntmaATioN. 

Uen  for  constructing  Irrigation  dttdi,  see  "Me- 
chanica'  Uens."  9. 

Appropriation  of  water — FrlontlM. 

L  The  same  ditch  may  have  two  or  more 
priMitles  bdonging  to  the  same  or  different 
persons,  and  two  or  more  persons  may  divert 
water  through  the  same  head  gate  for  tndr  sev- 
eral farms,  without  any  surreodw,  Jolndor.  or 
merger  of  their  respective  priorities.— Nichols 
v.  Mcintosh,  (Colo.  Sup.)  34  T.  278. 

2.  No  one  Is  entitled  to  a  priority  for  more 
wat^  than  he  has  dctually  appropriated,  tat 
for  m<nre  than  he  actually  needs. — Nichols  t. 
Mcintosh,  (Colo.  Sup.)  84  ^.  278. 

8.  A  person  by  the  actual  diversion  and 
appropriation  of  the  water  of  a  stream,  ac- 
tinires  the  rif^t  to  Its  use  as  against  a  claim- 
ant who  antwequently  posts  notices  on  such 
stream,  as  provided  by  Civil  Code,  1  1415,  and 
proceeos,  as  required  statute,  toperfect  his 
rlgh£— Wells  t.  Mantes,  (Cel.)  34  prS24. 

4.  Civil  Code,  fiS  1416,  1418,  1418,  provide 
that  a  person  desiring  to  appropriate  water 
must  post  a  written  notice  at  the  point  of  in- 
tended divendon,  stating  that  he  "claims"  the 
water  to  the  extent  desired;  that  within  60 
days  thereafter  the  "claimant"  must  com- 
mence work;  and  that  by  a  compliance  with 
the  above  riUes  "claimant's"  right  to  the  use  of 
the  water  relates  back  to  the  time  notice  was 
posted.  Held,  that  Civil  Oode,  |  1419,  which 
provides  that  a  failure  to  comply  with  such 
rules  derives  the  "claimants"  of  the  right  to 
the  water  as  agiUnet  a  snbsequait  "claimant" 
who  complies  therewith,  refers  to  a  person 
posting  the  notice  required  by  section  1415,  and 
does  not  apply  to  an  appropriator  by  actual 
dlTeriion.-Wdb  r.  Mantes,  (OaL)  84  P.  S24. 


Appropriation  of  water — A«%|niHr«rkB 

of  priorities. 
6.  Section  26  of  the  Iztlgatioa  act  of  ISEL 
limiting  a  review  of  the  deoee  mdjaficsir? 
loioritles  to  two  years,  and  ■eption  t 
which  provides  that  after  fbor  Teaxa  all  rs- 
sons  intowsted  shall  be  deemed  to  kavc  4- 
gnieeoed,  do  not  apply  to  one  who  bas  wr- 
had  his  day  in  court,  and  commeooea  as  erj 
inal  proceediDg.— mdiola  t.  Melato^  <C«- 
Bnp.)  84  P.  2m 

 Lapse  of  right. 

6.  An  irri^ting  canal  eompmisy  fflci  fti 

statement  required  by  law  and  plat,  by  vi': 
it  declared  its  Intention  to  consCrnct  a  cca. 
tor  irrigating  purposes,  taking  the  water  fr  ■=  t 
certain  river  at  a  specified  ptrint.  In  the  ±r 
six  months  thereafter  tt  spent  a  smafl  sac  = 
construction,  at  the  end  of  wtiich  time  it  -a±it  1 
sale,  which  was  never  consummated.  I>nciaf  zj- 
next  two  years  the  company  attnnpted  to  »1 
but  did  nothing  towards  construction.  S  ' . 
that  the  iudptent  rifrht  of  such  company  to  a*- 
water  from  such  stream  had  laiwed  asd  r- 
verted  to  the  state.— Colorado  Land  Wi-' 
Co.  V.  Rocky  Ford  Canal.  Resprroir,  Lsi' 
Loan  &  Trust  Co.,  (Colo.  App.)  34  P.  SSIX 

•~— Subsequent  oonveyaaces. 

7.  Whwe  such  company,  at  the  csfl 
such  two  years,  sold  Its  rights  to  anotb«T  r--.- 
pany,  which  had,  prior  to  irnch  conv^is-^ 
constructed  an  Irrigating  canal  near  the  mini 
point  of  the  prt^sed  canal  of  the  Krantor.  u. 
running  some  distance  parallel  with  the  lire, 
the  grantee  acquired  no  rights  by  audi  ecmrv- 
anca,  and  its  rights  as  an  appropriator  of 
waters  of  such  rivae  do  not  relate  ba^  to  'J« 
time  whm  the  erantor  filed  ita  atatcmeat  i' : 
laat— Colorado  Land  &  Water  Oa.  Bs^ 
Ford  Oanal.  Reservoir,  Land,  Loan  ft  Tk« 
Co..  (Colo.  App.)  84  P.  580. 

Abandonment  of  ditch — Eflfeot. 

8.  A  pm<m  may  abandon  a  ditch  w^k 
abandoning  his  water  rights.  So  loog  as  V 
continues  the  use  of  such  ri^ta.  tboogli 
means  of  another  ditch,  without  anreasooib^ 
voluntary  cessation,  an  abandtxinieut  will  bh 
be  presnmed. — Nldkols  t.  Mdatodii,  <Cb- 
Sup.rS4  P.  27a 

Action  to  determine  privities — Artta. 
S.  Any  person  whoae  rlriita  maj  be  if 

fected  by  an  adjudication  01  priorities  is  «- 
titled  to  be  made  a  party  to  the  anit. — ^SQAt^ 
V.  Mcintosh,  (Colo.  Sup.)  34  P.  27& 

 Judgment. 

10.  Platntifl  alleged  a  pAor  aivroprlatioiL  of 
a  water  course  for  Irrigation  pnrpoees,  sod  * 
diversion  by  defendant,  and  aisked  for  so  i> 
Junction  and  damages.  The  jncr  foond  dam- 
ages $160,  but  decided  nothing  as  to  prior.? 
of  water  rij^ts.  Defendant  mored  for  s  dcv 
trial,  which  was  dwled  on  pl^ntiirs  fifiss  t 
w^vw  of  any  dalm  that  the  qaeatkHa  e(  phi' 
rights  In  the  water  had  been  determined.  v>: 
judgment  was  rendered  fcr  plaintiff  for  due- 
ages.  Bdd  error,  inasmnch  aa,  if  plnintiff  iat 
no  prior  right  In  the  water,  he  waa  not  e- 
tltled  to  damages,  nnder  Const,  art.  16,  }  ^.p- 
viding  that  prior  appropriation  shall  give  tbeW- 
ter  nght  between  parties  using  for  the  s*c< 
gu^Ktse.— Cash  v.  ThcHiibm,  (Colo.  A19.)  Si  F. 

Liability  of  irrigation  oompanies— llstt- 
tenanoe  of  ditoh. 

IL  Where  an  irrigation  company  oscs  • 
ditdi  already  in  operation,  and  extends  a  m« 
ditch  beyond  the  terminus  of  the  old  <uie.  i> 
owners  of  the  old  ditch  are  not  liable  for  tif 
cost  of  maintaining  the  new  nortloa. — PaRrtM 
V.  Brown  &  Camion  Ditch  Ooc.  (Ocdow  A»)^ 
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JUBGB. 

r&nsfer  from  one  judge  to  anottur,  we  "Prac> 

tice  In  CiTU  Caeei,"  I. 

''hen  jndge  sets  u  oDorti,  Me  "Cambt,"  8. 

ilsquaUfloation. 

1.  The  fact  tbat  the  judge  has  a  nit  pend- 
g  against  the  plaintiff,  a  corporation,  in  an  ae- 
on on  trial  before  him,  ia  Insnffidnit  to  dia- 
oallfr  him  on  account  of  Interest,  where  the 

actions  are  entirely  Independent,  and  the 
idgment  in  the  one  case  will  In  no  war  affect 
lo  judgmoit  in  the  other.— Southern  Oalifomia 
Cotor  Road  Oa.  t.  San  B«rnardino  Nat  Bank, 
:3aU  8*  F.  7U;  Same  t.  HerriU,  Id.  712. 

LUthority  after  expiration  of  term. 

8.  Act  Jan.  21,  1893.  anthoridnff  Ind^ 
'hoae  term  of  (Mce  expired  on  the  second  Mon- 
ay  of  January  to  settle  and  certify  statements 
f  facts,  did  not  aathorlse  snch  a  judge  to 
ransfer  the  matter  to  his  snccessor  in  office, 
iBtead  of  settling  and  certi&ing  such  facts 
imeelf.— Michigan  Mannfg  Co.  t.  Saunders, 
Wash.)  M  P.  1102. 

JtIbX  by  one  Judge — Entry  of  jndgment 
by  suooessor. 
8.  Where  a  verdict  and  special  findings  are 
etnmed  by  a  jury,  and  thereupon  a  motion 
o  set  aride  the  general  verdict  and  spedal  find- 
in  is  heard  and  decided  bj  the  trial  jndge,  and 
affluent  findings  are  parmltted  to  stand  to  sup- 
ort  a  judgment  for  pliUntlff,  and  subseqaeot- 
f  the  county  in  which  the  conrt  is  held  is  made 
.  new  judicial  district,  and  a  new  judge  is  ap- 
)ointed,  snch  new  judge  may  direct  a  jndgment 
^n^tM  findings.— Grlivan  t.  Schnee, 

JUDGHEHT. 

See.  alaob  "Ejectment,"  10;  'Vordble  Entry 
and  Dewner,"  2. 

Accrual  of  action  to  revive  Judgment  aftor  exe- 
cution sale,  see  "Limitation  of  Actions,"  7,  8. 

Affirmance  on  appeal,  power  of  lower  court  to 
open,  see  **AppM,"  100. 

Lsainst  axeeutora,  see  "Executors  and  Admln- 
utrators.  17-20. 

Innnlment  for  coliusion,  see  "Divorce,"  3-6. 

A^pMlable  judgment  ana  orders,  see  "Appeal," 

Biffect  of  dedslon  of  secretary  of  Interior,  see 

"Public  Lands,**  18. 
— of  eubseanrat  laws,  see  "Gonatltntlona] 

Law."  11. 

[n  criminal  cases,  see  "Criming  Law,"  67,  88L 

^fotice  to  sureties  before  entering  jndgmNit  on 
bond,  see  "Appeal/'  108. 

On  pleadings,  see  "Pleading,"  40-12. 

Bes  judicata,  review  on  second  appeal,  see  "Ap- 
peal," 59.  60. 

Setting  aside  discharge  In  Insolvaney,  eee  "In- 
solvency," 7. 

By  default. 

1.  Defendant's  name  bring  the  "L.  Creek 
Water  Co.,"  its  demurrer  wrongly  entitled  it  the 
"L.  Creek  Water  &  Improvement  Co."    It  ap- 

fie&red  that  there  was  a  corporation  with  the 
Bttcr  name.  The  mistake  was  made  by  the 
attom^'s  stenographer,  and  was  not  discovered 
till  two  or  three  days  aftw  default  entered, 
when  defendant  promptly  moved  for  Ita  vaca- 
tion. Beld  DO  abase  of  discretlDn  to  nant  aaid 
notion.— Win  t.  I/rUe  Creek  Water  Co.,  (Cal.) 
34  P.  830. 

2.  A  motiffi  to  set  aside  a  judgmmt  by  de- 
fault, based  on  affidavit  of  defendant's  counsel 
that  before  and  after  the  rradition  of  the  judg- 
meat  he  was  sick,  and  had  an  understanding 


oondderable  extent  during  the  pmod  nientloned, 
and  that  amirie  time  waa  given  for  subatltntiOB 
of  coonsd  if  defendant**  oonnael  were  nnable  to 
represent  him.— Haggln  v.  Lmni,  (Mont)  84 

P.  607. 

8.  Practice  Act  1891,  S  4,  provides  that 
within  10  days  aftw  defendant's  appearance 
plaintiff  shall  deliver  to  him  or  his  attorney  a 
copy  of  the  declaration,  and  each  successive 
pleading  thereafter  shall  be  filed  with  the  clerk, 
and  a  copy  setved  on  the  omtosite  party,  or  bis 
attorney,  within  10  days  of  the  filing  and  serv- 
ice of  the  next  preceding  pleadings;  and  fail- 
ure to  file  and  serve  a.  pleading  within  the 
time  required  shall  entitle  the  opposite  party, 
if  plaindff,  to  a  judgment  nil  didt.  HM,  that 
judgment  nil  ditit  cannot  be  entered  in  favor 
of  plaintiff  while  a  plea  of  set-off  by  defendant 
is  on  file  and  undisposed,  of,  especially  where 
the  cause  is  set  for  trial  on  the  Issues  thns 
mada— Knaebd  v.  Slaughter,  (N.  M.)  84  P.  198. 

4.  Where  defendant's  counsel  was  present 
within  the  bar  of  the  court  when  demurro*  to 
the  complaint  and  motion  to  strike  ont  portions 
thereof  were  overruled,  and  10  days  granted 
within  which  to  file  answer,  a  motion  to  set 
aside  Jndgment  by  default,  by  defendant's  oonn- 
sel.  on  affidavits  that  after  filing  such  motion 
he  had  no  further  notice  of  the  proceedings  in 
the  cause,  nor  knew  of  the  conrt's  action  In 
overruling  the  motion,  nor  any  other  action  ot 
the  court  in  the  cause,  till  a  month  after  judg- 
ment rwidered,  was  properly  overruled;  neither 
the  court  nor  plaintiff's  coonsel  being  required 
to  notify  defendant  or  Ills  counsel  of  each  pro- 
oeeding  in  the  adjudication  of  the  action  atta 
defoidants  had  aimeared  therdn.— Hag|^  t. 
Lorenz,  (Mont.)  SftP.  007. 

fi.  An  affidavit  by  defendant's  counsel,  ac- 
companying a  moti(m  to  set  aside  a  judgment 
by  default,  alleged  that  prior  to,  and  for 
months  subsequent  to,  die  rendition  of  Judg- 
ment, affiant  was  sick  and  nnable  to  attend 
to  bn^ness,  and  had  an  nndflrstanding  with 
members  of  the  bar  tliat  none  of  his  causes 
should  be  set  ftn*  trial  without  notice  to  him, 
or  until  other  counsel  could  be  employed, 
and  that  affiant  "believed"  plalntifTs  attconey 
was  included  in  such  understanding.  Plain- 
tiffs attorney  made  affidavit  poaltivdy  doiying 
that  any  such  sUputation  had  been  sought  or 
made  with  him.  Held,  that  the  trial  court  ptos^ 
oriy  disregarded  the  alleged  stipulation  in  pass- 
ing on  the  motion.->-Haggin  T.  Lorou*  (Mont.) 
8f  P.  607. 

Effect  of  defbult  as  admission. 

&  Plaintiff,  having  sned  H.,  garnished  a 
public  board,  who  answered  that  they  bad 
moDMrs  in  their  hands  belonging  to  H.'s  firm, 
but  did  not  know  which  member  or  members 
were  oititled  to  them.    Plaintiff  took  judg- 
ment against  H.,  and  bronriit  suit  anhist  him. 
two  of  us  partners,  and  the  board.  TThe  board 
did  not  answer,  but  the  others  Joined  issue,  on 
which  It  apiwared  tbat  H.  had  no  Interest  li' 
the  mcmeys  due.    EM,  that  plaintiff  could  w 
take  Jndgment  against  the  board,  as  having 
by  its  faUnre  to  appear  and  answer,  admittec 
the  debt  to  H.— Firsf  Nat  Bank  v.  Ntill,  (Mont. 
84  P.  ISO. 

Benditlon  and  entry. 

7.  Where  judgment  was  witered  by  the  tei 
ritorial  court  when  sitting  as  a  federal  court  b 
that  district,  and  after  statehood  the  record 
pertaining  to  the  case,  except  the  book  con 
taining  the  Judgment  entry,  were,  pursuant  tf 
the  enabling  act,  transferred  to  the  state  court 
it  was  proper  for  the  latter  court  to  enter  judg 
ment  nunc  pro  tunc  on  the  ver^ct — Work  t. 
Northern  Pac  R.  Co..  (MonL)  34  P.  726. 

8.  Where  an  action  In  tort  agalnat  two  rail 
road  ecMnpanies  jidntly,  In  which  both  defend 
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antt  ideaded,  Is  prosecuted  to  jndgment  with- 
out reTerance  or  dlsmiasal  as  to  either,  the 
jndcment  Is  against  both,  though  the  entry 
tiiereof  is  as  asainst  "defendant"  in  the  singu- 
lar samher,  and  In  the  title  of  the  case  indorsed 
tiiereon  one  of  the  defendant*  la  referred  to 
onjr  hv  "et  al."— New  Mezloo  &  S.  P.  R.  Go. 
TTMadden,  (N.  M.)  84  P.  GO. 

Time  of  entry. 

9.  A  jndgment  not  entered  within  the  time 
wQTided  by  law  Is  net  tor  that  reason  void.— 
aeown  r.  Pwt«r,  (WadL)  M  P.  IIOS. 

10.  It  Is  no  groond  for  die  rerersa]  of  a 
jndgment  that  It  was  not  entered  nntil  10  days 
after  an  order  was  mftde,  denying  a  motion  for 
a  new  trial.— VoorUes  t.  Henaessy.  (Wash.)  84 
P.  981. 

Kntry  in  vacation- 

11.  Under  2  Comj^  Laws,  I  S013,  {Rxtrl^ng 
fbr  an  entry  of  jnd^wts  and  ordon  in  term 
time  or  racatlM^  the  court  may  enter  a  jndff- 
meat  hi  Taoation  wMre  tiw  nbmisoion  waa 
pade  In  epoi  awrt  «nn  t.  Huk.  (tXtah.) 
84  P.  246. 

Rm  judioata. 

19.  8nft  was  Vrongftt  to  restrain  a  ditch 
eompuy  from  diverting  water  from  a  alon^. 
Defendant  aUeged  that  It  had  acqnired  a  ore- 
scriirtiTe  right  to  divert,  by  means  of  a  ditch  of 
glTsn  dimensions,  a  certain  number  of  feet  per 
second.  The  conrt  fonnd  merely  that  defend- 
ant had  acqnlred  the  right  to  tUvert  snffident 
water  to  flU  anch  a  dltdb  without  specifying  the 
number  of  feet  which  might  thna  be  dlTerted, 
or  the  capadty  of  the  mtOi.  HtM,  that  this 
was  not  aa  edjndieatioa,  noder  Code  Civil  Proc. 
I  1911.  as  to  the  number  of  feet  which  might 
be  direited,  dnoe  the  same  did  not  appear  on 
the  ttce  of  the  judgment,  or  as  necessarily  in- 
cluded therein,  but  only  as  to  the  right  to  di- 
vert a  certain  isdeterminate  amonnt  and  de- 
fMMlaBt.  theNffow,  In  a  sahnqnent  action,  could 
prove  its  right  to  take  an  amount  greater  than 
It  had  alleged  a  right  to  in  the  former  action. 
rJllU  V.  Ditch  Co^  30  P.  1108,  95  Gal.  653,  fol- 
iowed.-Idlli8  V.  People'*  Ditch  <Oal.)  M 
P.  716. 

18.  Before  the  eommeooemmt  of  an  action 

by  a  contractor  ttf  enforce  a  Um  for  building  an 
Irrigation  ditch,  in  a  suit  by  rabcontractox* 
against  the  contractor  it  was  determined  that 
tbn  actual  amount  due  eieeeded  the  eatimates 
of  the  irrigatkn  company's  engineer  by  $23,000, 
and  judgment  for  the  corrected  amount  was 
rendered  against  the  contractor,  and,  the  irriga- 
tion company  having  been  made  a  party,  Judg- 
ment over  was  rendered  against  the  oompany  in 
favor  of  the  contractor  for  the  $23,000,  but  the 
amount  duo  the  coo  tractor,  according  to  the  es- 
timate* of  tho  engineer,  was  not  Ungated  l>e- 
tween  him  and  the  company.  An  appeal  ta  this 
ea*e  was  still  pending.  Bad  that,  in  the  action 
to  enforce  the  lien,  ^e  contractor  could  not  re- 
cover the  $23,000  excess,  but  simi^  the  amount 
due  accordinK  to  the  estimate*. — Garland  v. 
Bear  Lake  &  River  Waterwwfc*  ft  ^ligation 
Co..  (Utah,)  34  P.  868. 

14.  Since,  under  Code  Ovll  Proc  {  1049,  by 
which  an  action  fs  pending  nntil  the  time  for 
appeal  has  expired,  or  the  judgmoit  baa  been 
sooner  ■atisfied.  a  judgment  until  then  Is  not 
final,  an  unsatisfied  decree,  the  time  for  an  ap- 
peal from  which  has  not  expired,  is  no  evi- 
dence of  the  facts  thereby  aiyndged.— lii  re 
Blytha's  Bstate,  (Cal.)  84  P.  108. 

15.  Where  a  judgment,  is  pleaded  In  bar  of 
an  action,  a  rej^  setting  forth  facts  showing 
that  the  jndgment  was  frandulmtiy  obtained 
(i  a  snffident  replication.— Hallack  T.  Loft, 
(Colo.  Sup.)  34  P.  568. 

10.  Code,  c  10.  S  166,  provides  for  dia- 
mlssal  or  nonsuit  by  plaintiff  before  trial,  by 
either  party,  on  written  consent  of  the  otiiar, 
by  the  court  when  plalntifl  fails  to  appear, 
and  defendant  does,  or  vhen  on  trial,  and  be- 
fon  inbml**toin,  plahitlff  abandona  me  ea*^ 


or  on  motion  of  AefMxdant.  whea 
fails  to  prort  a  case  for  the  jury. 
167  provides  that  In  aO  other  cast*  j9i!e>i 
shall  be  rwidered  on  tbe  mCTlts.   Bii  1 
teratttm  ctf  the  commtKi-Iaw  rule  that  i  j;.  i 
ment  !n  the  nature  of  m  retraxit  ntmt  h  t  \ 
tered  by  plaintiff  perscNUIly,  and  cuait  ■ 
effected  by  stipulation   o#  eoanseL  m  v  - 
bar  plaintuTs  subBequent  aetioa  oo  tte  n 
cauae.-Ballaek  t.  Loft,  fCola.  Bsp.)  it : . 
56&  I 

17.  In  an  action  to  reoorer  datsi^f!  r 
tabled  by  plaintiffs  br  reason  of  hariif  v. 
prevented  from  completiaf  their  cootisa  > 
fendant  cannot  Introdaee,  erldcMS,  Ai  n 
ord  of  tiie  proceeding*  In  anopUier  actios  ioe*  : 
It  by  idaintiffs  to  enforce  A  mediaak'i  Sr- 
Texaa,  8.  P.  ft  N.  Bf.  jOo.  t.  flaxim,  (&  X 
84  P.  632. 

18,  An  adjndicadon  of  priorltfea  ate  ? 
Irrigation  acta  of  1879  and  £381  I*  ort  m  .-^ 
cata  aa  to  the  ri^ta  of  «  pamon  whs  a  u 
•erred  wttb  pneeiB  la  tfas  pro  oeedinxa.-yto-i 
T.  Mdbitoib,  (OolOk  San.)  3*  P.  27S 

IB.  Act  Cong.  Hai^a.  1887.  K17.Xt> 
thoriaed  the  anpreme  court  of  Utah  t*  c- 
point  a  reodver  for  the  pnmertj  of  tbe  Ctn 
of  Jeaa*  Christ  of  Lattn<-Dar  Sainis,  Uk 
ceald  be  dispooed  of,  and  to  diqwat  of  k  f: 
lawful  purposes  of  like  natvre  wtth  tbic  ^ 
which  it  liad  been  given  to  tbe  dmrdi,  vi ' 
set  apart,  and  place  in  the  hands  of  tnm 
the  real  estate  of  the  ehardi  need  for  ^ 
of  wondilp,  paraonagea,  and  tarial  gnci 
Hdd,  that  the  jndgment  la  an  vd* 
brought  under  sudi  vtatnte  was  aot  ra  ;» 
dicata  of  the  ri^t  of  tbo  United  StatM  ak 
feit  and  eacbeat  land  hdd  by  aach  dntks 
violation  of  Act  Ooog.  July  1,  18G£  irfp 
Ing  that  all  real  estate  held  in  maj  Xfn^rf 
oi  the  United  States,  by  any  oocpontkc  fa 
relltf one  aorposea,  of  greater  Tsloe  tiua  ■ 
000,  shall  be  forfeited  and  eaebMted  ic  > 
United  States.— United  States  v.  Gtrds  Bm 
and  EUstorian  Office.  (Utah.)  84  P.  S9i 

SO.  An  order  settUnc  an  axecntor's  scmb: 
allowing  a  claim  Included  therran,  «i  ttr- 
penon,  for  services  rendered  ttkB  estata  ni  ^ 
judging  that  there  is  no  money  in  the  esMC' 
hand*  to  pay  aoch  rf^im,  oenelotne  ■  ^ 
isee*  not  onder  dleaMUty,  who  do  aot  an^ 
and  they  canaot  attack  It  oa  aa  appHosriw  it 
the  sale  of  land  to  pay  asdi  cmim.— Is' 
Couta'  Batata,  (Cal.)  84  P.  86S. 

21.  Under  Code  OvU  Proc  i  lOtt^  dnL- 
ing  chat  "an  action  la  to  be  deemed 
from  the  time  of  its  oonunaMenmtt  anci  iB 
tioal  determination  upon  appeal,  or  ond  ^ 
time  for  appeal  has  passed,  unless  the  ^ 
taent  is  sooner  satisfied,"  the  jodgBieat  onv. 
darhig  auch  time,  be  pleaded  in  ear  at 
er  action.— Sto^  v.  Storr  ft  bham  Coaaav- 
Co..  (Cal.)  34  P.  676. 

29.  In  an  actioo  to  recover  $1,775  eooc* 
alon  for  renting  raemlBe*.  the  court  foasd  ^ 
in  a  former  action  between  the  aaiae  pim 
for  tbe  same  servicea,  it  had  been  decided  d* 
defendant  waa  not  Indebted  to  plaintiff  tkar 
for.  Plaintiff  dalmed  that  the  fonntr  fy* 
was  on  an  account  itated,  or  on  a  ne*  c*^ 
tract,  by  which  he  wa*  to  accept  $LOO0  to: 
service*,  in  consideration  of  prompt  iv-'f- 
The  particulars  of  the  original  contract 
fully  set  out  In  that  complaint,  the  tism^ 
of  tbe  SOTvice*,  the  amount  to  be  paid, 
manner  of  payment;    and  it  was  eTidicx 
framed  so  that  thm  could  be  m  reonvor 
on  the  original  contract,  or  the  n-?* 
ment  to  aec^t  $1,000.   HHd,  that  fte 
in  the  former  actiw  that  def«kdant  vu  ^ 
liable  wa*  condoaiTaw— Toomr  v.  Hsie,  (GiL' 
34  P.  644. 

SS.  Where  an  aetioa  tfia  asiifua  * 
nonnegotiable  contract  was  tried  ob  l«* 
nlBed  by  deffeadant,  of  fraod  hj  tfce  satpv 
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m  pnctminent,  a  jndgmuit  for  tbe  asdniee  ' 
a  bkr  to  a  aabiequeDt  action  by  defendant 
oat  the  auignor  on  the  same  contract,  and 
;>riTity  of  contract  between  the  assignor  and 
^ee  rendered  nnnecMsary  the  identity  of 
parties  to  the  two  actions.  —  Godding 
rado  Sprinvi  LiT«4toek  Co.,  <Golo.  App.) 
?.  m 

HSt  of  deabdon  of  oonit  of  ooBoar- 
»nt  jiirlfldlotion. 

14.  The  supreme  conrt,  though  It  has  orig- 
Jurisdiction  In  habeas  corpus,  will  not  ra- 
lin  a  petition,  wha«  a  Hke  petMioD  has  be- 

been  pnsented  to  a  judge  of  the  ■nparior 
t,  and  rtfnaed.— In  n  Oraham,  (Wash.)  M 
»31. 

lateral  attack. 

15.  A  TOid  order  may  be  attacked  in  any 
eeding.— Smith  t.  Lob  Al^aa  &  P.  B.  Oo., 

.)  34  P.  242. 

10.  The  amointment  and  retentioD  of  a  E» 
?r  cannot  be  collaterally  attacked.--€hre8n> 
It  T.  WUson.  (Kan.)  84  P.  403. 
7.  Objecttons  to  a  dacree  setting  mart  a 
estead  urged  on  an  aiveal  in  an  aJactmeBt 
a  coIlat»al  proceeding,  can  only  avail  by 
ving  snch  errors  as  render  the  decree  ab- 
tely  Told.— Phelan  t.  Smith.  (GaL)  &4  P. 

Teotlon. 

iS.  Where  a  Jndgmoit  la  errooeooa  oo  Its 
I  by  reason  of  not  conforming  to  the  verdict, 

ither  objection  being  made,  it  should  be  oor- 
ed  on  motion  or  iwtltion. — Seattle  ft  M.  Bj, 
T.  Johnson,  (Waah.)  84  P.  667. 

rival  after  satia&otlon  —  Notice  to 
iretles. 

S-  Though  snretiea  on  a  supersedeas  bond 
DOt  actora  in  the  suit,  dot  entitled  to  notice 
•very  step  In  the  proceedings,  yet,  after 
cment  entered  against  them,  tiiey  are  as 
:h  judgment  debtors  aa  the  principal,  and 
judgment,  onc«  satisfied  of  record,  cannot 
•evived  against  them  without  notice  to  them 
(Tell  aa  to  tlie  prlndpal.— Hltehooek  t.  Otr 
m,  (CaL)  84  iTeWT 

dnlug  and  raoating. 
BO.  A  motion  to  vacate  a  Judgment  Is  In  the 
retion  of  the  trial  court,  and  its  order  will 
be  disturbed  unless  there  was  an  abuse  of 
retion— Livealey  v.  O'Brien,  (Wash.)  34 
L34 

91.  On  an  application  to  set  aside  a  judg- 
tt  It  appeared  that  the  cause  wtM  the  sev- 
h  (HI  the  calendar  for  the  day  on  wliidi  it 
I  set  for  tifal.    Defendanfa  counsel  was 

preseot  on  that  day,  as  he  liad  business  In 
tner  court,  but  he  had  some  one  to  answer 
»dy**  when  the  L-ase  was  called,  suroosing 
t  it  would  not  be  reached  for  trial  on  that 
'.  It  was  reached,  however,  and  judgment 
1  rendered  for  plaintifF.  Defendant's  conn- 
was  informed  of  the  judgment  on  Ae  same 
,  and  at  once  requested  plHlntilTs  coansel  to 
sent  that  it  should  be  set  aside,  which  was 
laed,  wherenpon  he  immediately  made  an  af> 
,Tit  of  the  facts,  and  procured  an  order  to 
w  cause.  Held,  that  the  judgment  slionld 
e  been  set  aside  tor  ezcusable  inadvertaice 
connRel.— Pearson  v.  Drobaa  BHahing  Co., 
1.)  34  P.  76. 

sa.  Under  Code  Civil  Proc  i  473,  providing 
t  the  ooort  may  relieve  a  party  from  a  jndg- 
]t  or  order  talcen  against  him  through  his 
take,  snrprine,  or  excusable  neglect,  pro- 
that  application  be  made  within  a  rea- 
able  time,  but  In  no  case  more  than  6 
a.thn  after  the  judgment  or  order,  the  court 
ich  rendered  a  judgment  or  order  has  no 
rer  on  an  ey  parte  motion  to  set  it  aside  13 
□ths  after  Its  rendition.— Banegas  t.  Braek- 

(Cal  )  34  P  844. 
ra.' Under  HlU'a  Odde,  §  102,  providing  that 

conrt  may  rallavtf  a  party  mun  a  Jndf- 


ment  taken  against  hbn  through  Us  mistake, 
only  a  plain  abuse  ot  discretion  in  refusing  re- 
lief wIU  be  reviewed.— Ix>veJoy  t,  Willamstta 
Transp.  &  Locks  Co..  (Or.)  34  P.  660. 
 Affidavit  of  merits. 

84.  An  affidavit  of  merits,  by  counsel,  that 
affiant  la  personally  familiar  with  the  facta; 
that  he  knows,  of  his  own  knowledge,  ot  facts 
which  constitute  a  full,  meritorioas,  and  legal 
defense;  that  dofendant  has  a  complete  de- 
feose,— is  anfficlent,  and  not  objectlonabla,  mere- 
ly, aa  bring  made  by  connad.— Will  v.  Lytla 
Creek  Wat&  Co..  (Cal.)  84  P.  8Sa 

Effect  Of  reftiBiog  to  vacate. 

85.  An  order  denying  a  motion  to  vacate  a 
void  order  does  not  Talidate  andi  void  order. — 
Smith  T.  Loo  Angelaa  ft  P.  &.  Oo.,  (Oal.)  84  P. 
242. 

Equitable  relief— On  ground  of  frand. 

96.  The  fact  that  the  mortgagee  of  a  home- 
stead, who,  as  an  inducement  to  tlie  signing  of 
the  mortgage  by  the  wife,  had  agreed  to  convey 
to  the  wife  and  her  children,  in  caae  of  foreclo- 
sure, certain  land,  told  the  administrator  of  the 
husband  and  the  attorney  for  the  children, 
prior  to  instituting  proceedings  to  foreclose, 
that  there  was  no  d^ense  to  loreeiosare.  doea 
not  constitute  fraud  on  his  part,  and  la  no 
ground  for  the  vacation  of  a  decree  of  fw^ 
dosnre.— Collins  v.  Seott,  (CaL)  84  P.  1066. 
Actions  on  judgments. 

ST.  In  an  action  on  a  fordgn  judgment,  ev- 
idence that  defendant's  name  is  John  Narver, 
and  that  the  summons  la  the  action  in  which 
judgment  was  rendered,  and  which  was  read 
to  him,  ran  against  P.  J.  Narver.  and  that, 
therefore,  he  did  not  appear  and  anaww  the 
suit.  Is  insufficient  to  show  that  the  court  was 
without  jurisdiction  in  Hie  original  action.— • 
Foshier  v.  Narver,  (Or.)  34  P.  a. 

88.  In  an  action  on  a  foreign  judgment,  ev- 
idence that  defendant's  nama  la  John  Narver, 
and  that  the  note  on  which  judgment  was  ren- 
dered and  the  sumnums  were  in  the  name  of 
F.  J.  Narver,  woold  not  affect  the  question  of 
service,  bnt  only  the  liability  of  defendant 
which  IS  not  Invwred.— Foshiqr  v.  Narver,  (Or.) 
34  P.  2L 

 Leave  <rf  court. 

S».  The  Wsoonain  atatate  proridlas  that 
"no  action  shall  be  brotubt  on  a  Judgment  ra- 
dered  in  any  conrt  uila  state.  *  *  *  be- 
tween the  same  parties  without  leave  of  ooort," 
does  not  prevent  bringing  an  action  In  a  court 
of  Washington  on  a  judgment  rendered  In  Wia- 
eonrin  without  snch  loava.— Web«r  v.  TancTi 
(Wash.)  84  P.  478. 

^dldal  Notice. 

Sea  '*Bhrldence."  1 

Jndlolal  Powers. 

Sea  *'Oonatltudanal  Iaw,'*  6. 

JXTBlOlAZi  SAT.TW. 

Of  deeedenfa  landa,  see  "Bxecuton  and  AA> 

mtiiistrators,"  13-15. 
On  execution,  see  "Exeentlon,**  4,  Bb 

Qighta  of  purchaser. 

Code  Civil  Proc  i  70S,  provides  that  If 
the  purchase  of  property  at  sheriff's  sale  fail 
to  recover  iKtasession  "because  the  property  aold 
was  not  subject  to  execution  and  sale,'*  the 
court  must,  after  notice,  and  on  motion  of  snd) 
purchaser,  revive  the  original  judgment  In  hia 
name  for  the  amount  paid.  A  judgment  against 
a  party  and  the  sureties  on  his  snp«aedeai 
bond  waa  paid  partly  In  cash  and  partly  by  ex- 
ecuticm  against  the  principal  debtor,  and  waa 
satisfied  of  record.  Said  debtor's  wife  then 
sued,  and  recovered  from  the  purchaser  the 
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lu.  w  uiiw  me  Blue  wu  ptuioiuK  uie  pnruw 
Lfreed  that  If  the  leuw  wonld  not  serve  no- 
ice  on  the  lessee's  tenants  to  quit  nntU  flie  sott 
vas  ended,  and  would  make  no  extra  charce 
!or  oollectinff  the  rent  from  much  tenants,  fie 
nisht  coJlect  such  rent  and  apply  to  the  ground 
-ent  doe  him  from  the  lessee.  Under  snch 
isreement  the  lessor  applied  the  roit  upon  the 
■.mounts  first  fallini;  due  them  from  the  lessee, 
:he  amount  collected  being  less  than  that  doe 
ilie  lessor  during  such  times.  Held,  tbst  the 
essor  did  not  waive  his  right  to  have  the  lease 
Forfeited  toe  nmipayment  hj  contiDulng  to  col' 
lect  root  nndar  such  agreement  after  service  of 
aotice  to  par  or  vacate;  it  appearing  tiut  the 
amounts  so  collected  were  applied  awm  prior 
InstaUments.— Gairaher  t.  Bell,  (Wash.)  84  F. 

LAKCENT. 

Possesidon  of  stolen  property,  see  "Robberr." 
 •  instructions,  see  "Burglary,"  8*  4. 

Indictment — Desoriptlon  of  money. 

1.  An  Indictment  for  robbery,  deBcriblng 
the  property  stolen  as  "money,  Jewelry,  and 
hair  ornaments,"  no  demurrer  or  objection  to 
evidence  being  token,  is  good  on  motion  to  ar- 
rest Judgment,  nnder  Pen.  Cod&  S  867,  provid- 
ing  tha^  in  an  indictment  for  larceny  of 
money,  it  Is  enough  to  allege  the  larceny  to  be 
of  money,  without  specifying  the  coin,  number, 
denomination,  or  kind  thereof.— People  t.  Chney 
Ting  Git,  (Oal.)  M  P.  108a 

Bridenoe. 

2.  Where  a  stolen  trunk  was  foand,  togeth- 
er with  another  one.  In  defendant's  posses- 
sion. It  was  not  error  for  the  court  to  permit 
a  witness  to  describe  the  trunk  found  with  the 
one  that  had  been  stolen,  such  evidence  not 
b^ng  given  to  show  that  snch  trunk  had  been 
stolen  or  lost— Peoide  t.  NlcohMd,  (GaL)  34  P. 
824. 

Snffloienoy  of  oTidenoe. 

8.  Defmdant  and  two  others,  A.  and  C, 
having  been  drinking  together  most  of  the 
evening,  went  to  bed  more  or  less  drunk,  In  the 
same  room  at  a  lodging  house.  C  did  not  un- 
dress, as  did  the  others.  later  defendant  and 
A.  got  up  and  went  to  a  neighboring  saloon, 
where  they  sat  up  till  morning.  There  defend- 
ant changed  a  $20  gold  piece.  0.,  In  the  morn- 
ing, stated  that  he  had  been  robbed  of  his 
pocketbook  containing  such  a  pleoe.  Defend- 
ant was  not  shown  to  have  had  the  pocket- 
book,  and  reasonably  accounted  for  his  pos- 
session of  a  $20  gold  piece.  The  bedroom  was 
unlocked  all  night  BM  no. evidence  to  war- 
rant defendant's  convteUon.  —  State  t.  ^vn^ 
(Wash.)  84  P.  ai7. 

 PosMBfllon  of  stolen  property. 

4.  A  trunk  alleged  to  have  been  stolen  by 
defendant  was  found  In  a  shanty  which  had 
been  occupied  by  defendant  and  another  for  sev- 
eral weeks.  The  officer  searching  for  it  found 
it,  with  another  trunk,  under  defendant's  bed, 
covered  over  with  old  dothlng;  and  defendant, 
when  asked  what  It  was,  replied  that  It  was 
nothing.  When  ordered  to  open  it,  he  said  he 
did  not  have  the  key,  but  when  the  trunk  was 
namined  the  lock  was  found  to  be  broken,  and 
a  letter  was  found  in  It,  addressed  to  defend- 
ant's brother.  Being  asked  whose  name  it  was. 
and  how  it  came  there,  defendant  said  It  was  | 
his  name,  and  that  be  put  the  letter  in  the 
trunk  himself.  Defendant  said  that  the  trunk 
had  been  left  there  two  weeks  before  by  a  man  ! 
whom  he  did  not  know,  and  who  promised  to 
p^  Um  for  keeiring  it.  It  was  shown  thnt  the 
trunk  bad  been  stolen  about  two  weeks  before 
it  was  found  In  defendant's  possession.  Held 
sufficient  to  warrant  a  finding  that  defendant 


5.  As  the  evidence  dearly  proved  that  a 
stolen  trunk  was  found  rither  In  uie  sole  posses* 
sion  of  defendant,  or  the  Joint  possession  of  de- 
fendant and  the  person  occupying  the  room  with 
him,  the  court  properly  refused  to  charge  that  if 
the  trunk  was  only  found  In  a  honse  which  de- 
fendant occoided  Jofntiy  with  another,  equally 
capable  of  having  committed  the  theft,  then  no 
deonite  presun^tloo  at  guUt  oonld  be  made, 
the  Instmctlou  not  being  araUeable  to  the  facts. 
—People  V.  Nic<^oai,  (Col.)  U  P.  824. 

0.  The  possession  of  recently  stolen  veojf- 
erty  may  or  may  not  be  a  criminating  drcnm- 
stance,  and  whethu*  it  is  or  not  depends  upon 
the  facts  connected  with  such  possession;  the 
Qoestlon  whether  it  is  erlndnatlng  is  tot  the 
jury  and  not  for  the  conrL— State  v.  Waltan, 
jWash.)  84  P.  038. 109a 

Law  Libraries. 

Establishment  of  fai  dUformt  eonutlsik  aaa 
"Counties."  S. 

XiOftOtKL 
See  "landlord  and  Tenant" 

IiBffftalss* 
Legialatlve  Powsr. 

Delegation,  see  "Constitutional  Law,"  8,  4. 

Levy. 

Of  attachmrait,  see  "Attachment,"  2-5. 
Of  exaentioiw,  see  **Vxecntion,"  2, 


JJEEL  AND  SLAinxaS. 

What  actionable. 

1.  Defendants,  on  the  day  of  a  local  elec- 
tion, published  concerning  plamtlfl,  B.,  the  fol- 
lowing: "Vaiallty.  Itis  understood  that  the 
Blectne  Improvement  Company  will  put  a  large 
sum  of  money  Into  the  fight  to-day  to  corrupt 
voters.  There  are  scores  of  voters  In  every 
community  that  money  can  boy.  *  *  *  It  is 
also  reported  that  E.  is  to  have  charge  of  the 
sack."  Hdd,  that  the  article  was  llbeloui 
per  se.— Kdwards  v.  San  Jose  Printing  &  Pub. 
Co.,  (Cal.)  34  P.  12a 

9.  An  article  describing  a  person  aa  having 
such  a  mania  for  destruction  that  she  scatters 
poison  about  the  ndghborhood  for  dogs,  chick- 
oiB,  and  household  pets,  and  alleging  that  she 
poisoned  a  oow,  tried  to  take  hor  own  life,  and 
attempted  the  destruction  of  a  family  a^tinst 
whom  she  had  a  grudge,  !s  libelous  as  tending 
to  excite  fear  and  abhorrence,  —  Republican 
Pub.  Co.  V.  Miner,  (Colo.  App.)  34  P.  4fe. 

8.  An  article  announcing  the  attempted 
murder  of  a  family  by  poison,  giving  details  of 
the  atrocity,  alleging  search  for  the  author,  and 
directing  attention  oy  insinuation  to  a  person 
in  such  manner  as  would  naturally  cause  sns- 
ploioo  to  rest  on  her  as  the  would-be  murder- 
ess, is  libelous  on  Its  face. — Republican  Pub. 
Co.  V.  Miner,  (Colo.  App.)  34  P.  486. 

4.  An  article  Is  libelous  though  It  parports 
to  be  and  la  a  publication  of  rumors.— R^nbll* 
can  Pub.  Co.  v.  Miner,  (Colo.  App.)  34  P.  48B. 

6.  The  following  words,  published  in  a 
new8pai>er:  "Business  Changes.  McKoide 
Lumber  Company,  Denver,  Attached,"— are  ac- 
tionable per  se.— McKenxie  v.  Denver  Times 
Pub.  Co.,  (Cole.  App.)  34  P.  677. 

Action— Pleading. 

0.  Where  the  obvious  msanlng  of  words  In 
an  article  complained  of  Is  Ubelona,  innuendoea 


txacted  to  ooaitrnct  an  lirigatiDff  ditch  reqnired 
ac^n*  to  oiforee  tteu  to  be  broncht  In  90 
days  aft€!r  fllin^  the  Btatemeot.  FlaintlfF  did 
itot  complete  the  contract  or  file  the  statement 
until  after  the  taking  effect  of  the  taw  of 
:March  12,  1S90,  which  permitted  actions  with- 
in one  year  after  filing  statement,  and  re- 
pealed sJl  previous  law^  bat  provided  that 
such  rqieal  ihooM  not  "affect  anr  risht  or 
remedy  •  *  *  existing,  instituted,  or  pend- 
inff  ander  the  laws  ha«by  repealed."  Held, 
that  the  statute  of  1880  api^ied,  and  plaintiffs 
action  was  not  baR«d.-r-Oarlaiia  v.  Bear  Lak« 
&  Rlrer  Waterworka  &  Irrlgatimi  Co..  (Utah,) 
34  P.  36& 

Bunning  of  statute — Aoomal  of  cause 
of  ootlon. 

7.  The  iteht  to  be^  a  proceeding  to  revive 
an  original  ladgment  ondeff  Bot.  ^  1887,  | 
4498,  declaring  that  this  may  be  done  if  the 
purchaser  of  real  estate  sold  on  execution  falls 
to  recover  possession  thereof  "in  consequence 
of  some  tmgDlarity  in  the  proceedings  concern- 
ing the  sale,  does  not  accrue  until  the  period 
of  redemption  has  expired.— Gantwell  v.  Mc- 
pherson, Tidaho)  34  P.  1096. 

8.  The  right  to  begin  a  proceeding  to  revive 
an  original  judgment  under  Rev.  St  1887,  | 
4498.  which  decfares  tliat  this  may  be  done  if 
the  purdiaser  of  real  property  scdd  m'execution 
fails  to  recover  poesesslon  thereof  "because  the 
property  sold  was  not  sabject  to  execution  and 
sale,"  does  not  accrue  ontU  that  fact  Is  known 
to  the  purehaser.— Gantwdl  t.  McPhecscoi, 
(Idaho)  84  P.  1095. 

ft.  Iter.  St  U.  S.  {  1047,  provides  that  no 
Bidt  or  prosecution  for  any  penalty  or  for- 
feiture, pecuniary  or  otherwise,  accruing  under 
the  laws  of  the  United  States,  shall  be  main- 
tained, except  in  cases  where  it  is  otherwise 
spedafy  provided,  unless  the  same  ia  com- 
mencea  witl^n  five  years  from  the  time  when 
the  i>enalty  or  forfeiture  accrued.  Held  that, 
where  land  was  subject  to  forfeiture  more 
than  fiva  years  before  the  action  to  fcH^eit  it 
was  commenced,  and  was  not  conveyed  by  the 
owner,  but  was  held  by  such  owner  in  viola- 
tion of  the  statnte  rendering  It  forfeitable  with- 
in five  years  next  before  the  commencement  of 
such  action,  the  action  was  not  barred.— United 
States  V.  Tilbiog  Yard  and  Offloee.  (Utah.)  34 
F.  55;  Same  v.  Church  Coal  ImdAu,  Id.  60; 
Same  v.  Church  Farm,  Id. 

 Disabilities  and  exoeptions. 

10.  The  fact  that  a  mortgagor  was  the  gen- 
era] attorn^  of  the  mortgagee  in  other  mat- 
ters does  not  make  the  position  of  the  mort- 
gagor a  fiduciary  one,  or  render  it  anything  but 
adveree  to  the  mortgagor's  interest,  as  far  as 
the  mortgage  is  concerned,  so  as  to  estop  him 
to  set  ap  uie  statute  of  limitations  to  an  ac- 
tion of  foreclosure^— Falmtag  v.  Boadhonse, 
(Cal.)  34  P.  111. 

11.  Code  Proc.  I  128.  providing  that,  If  a 
cause  of  action  accrues  aKniuat  any  person  who 
Is  oat  of  the  state,  it  may  be  commenced  with- 
in the  time  limited  after  his  return  into  the 
state,  applies  to  a  nonrerid«rt  who  came  into 
the  state  after  the  canse  of  action  had  accrued. 
-Weber  v.  Yancy,  (WashJ  84  P.  478. 

12.  UndCT  Code  Civil  Proc.  I  338,  subd.  4, 
which  proTides  that  an  action  for  relief  on 
Ae  groond  of  fraud  or  mistake  must  be  begun 
to  ^ee  years  aftw  ttte  canse  aeemes,  and 
that  the  cause  is  not  deemed  accnied  until 
the  discovery  by  the  aggrieved  party  of  the 
facts  constitutiuR  the  fraud  or  mistake,  a 
relator  suing  in  the  name  of  the  state  to  can- 
eel  a  patent  of  lands  for  fraud  of  the  pur- 
chaser is  not  an  aggrieved  party,  within  the 
Bieaning  of  the  section,  so  that  his  Iniorance 
of  the  Itand  can  exempt  the  action  from  its 


15.  The  failure  of  an  administrator  to  make 
a  settlement  within  the  time  provided  by  law 
does  not  oonstitote  a  conversion  which  sets  the 
statute  of  limitatlonB  running  In  his  fsTor.— Al- 
ien V.  Bartlett.  (Kan.)  34  P.  1042. 

 Interrnptton  by  legal  prooeedings. 

14.  Defendant  in  foreclosure  having  died 
pending  suit,  the  filing  of  a  supplemental  com- 
plaint substituting  the  heirs  and  representa- 
tives, is  not  the  oommencement  of  a  new  ac- 
tion, as  renrds  the  statute  of  UmitaUons; 
Code  Civil  Proc.  885,  providing  that  an  ac- 
tion shall  not  abate  by  death  of  a  party,  but 
may  be  continued  agamst  his  successor  In  in- 
terest, and  the  substitation  of  defendants  is 
not  the  bednnlng  ct  a  new  aetton^Hlbflfnla 
Savings  &  Loan  Soo.  t.  Waekenrendw.  (OaL) 

84  p.loa 

New  pronalse. 

16.  A  new  promise  to  pay  a  debt  barred  by 
the  statute  of  limitationa  will  not  be  Implied 
from  part  payment,  where  the  dreams tanees  of 
the  payment  rebut  the  inference  of  such  prom- 
ise.—Jooea  V.  Langhome,  (O^.  Sup.)  84  P.  997. 

10.  Where  the  part  payment  is  in  money  re- 
alised from  assete  transferred  by  the  debtor  to 
the  creditor,  the  new  promise  is  not  to  be  im- 

Slied  as  of  a  date  Inter  than  tlw  tnaslve^ 
ones  T.  Lantfiome,  (Golo,  Svpb)  84  P.  WT. 

Pleading. 

17.  Under  the  California  practice,  when  all 
the  facte  that  defendant  would  be  required  to 
prove  to  sustain  his  plea  of  the  stetute  of  lim- 
itations appear  on  the  face  of  the  complaint, 
defendant  may  take  advantage  thereof  by  de- 
murrer; but,  to  ui^old  a  demurrer,  the  com- 
plaint most  show,  not  that  the  canse  of  action 
may  be  barred,  but  that  it  is  barred.— Palmtag 
T.  Boadhouae,  (Cal.)  84  P.  Ill 

15.  Conceding  that  a  demurrer  on  the 
ground  that  the  complaint  does  not  steto  facte 
sufficient  to  constitute  a  cause  of  action,  l>e- 
cause  it  appears  on  the  face  thereof  that  die 
action  is  Barred  by  the  stetute  of  limitations, 
is  a  sufficient  plea  of  the  stetute,  yet,  wh^ 
the  demurrer  spedfles  a  particular  section  of 
the  stetute  as  relied  upon,  tliat  section  only  is 
pleaded.— Bank  of  San  Lola  OUqw  t.  Wioker- 
Bham,  (Gal.)  34  P.  444. 

liquidated  Damages. 

See  "Damages,"  2.  8. 

liquor  Sellinsf. 

See  "Intoxicating  Liquors.** 


IJB  FBNDBNB. 
Pnrohase  pendente  lite. 

Property  held  by  defendant  in  replevin 
under  a  redelivery  bond  is  in  custodla  l^is, 
and  persons  claiming  title  thereto  by  purchase 
from  him  pending  salt  are  bound  by  a  final 
judgment  against  him.— Sherbnme  t.  Sttawn, 
(Kan.)  34  P.  40S. 

LIVEBT  STAKLB  KEHFHBS. 

See,  also.  "Nuisance."  1. 
Lien. 

OivU  Code,  i  3051,  proriding  that  Uvery 
steble  keepers  shall  have  a  lien  dependent  on 
possession  for  feeding  horses,  ^ves  no  lien  to 
a  livery  stable  keeper  for  boarding  a  horse, 
placed  in  his  charge  hy  a  person  other  than  tiie 
owner,  without  the  owner's  knowledge  or  au- 
thority.—Lowe  T.  Woods.  (C^)  84  P.  8691 
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INDEX. 


liooal  and  Spedal  Laws* 

See  "Coustitntioaal  Law,"  7-ia 

Location. 

Of  mining  claim,  see  "Minea  and  Mining,"  1-4. 

Haglstrate. 
Sm  "Jostlee*  of  the  Peaces." 

Maintenance. 

Of  wlfB»  He  **HnBband  and  Wife,**  U»  12. 

Malice. 

Definition,  see  "Criminal  Law,"  62. 

MAUOIO'CTS  FBOSEOimOV. 

Ualloions  attaohment. 

1.  There  can  be  no  recovery  for  the  ma- 
UdotiB  enlng  ont  of  a  writ  of  attachment 
against  real  estate  wIOioDt  probable  caase, 
when  It  does  not  ainwar  that  It  was  fnllr  exe- 
outed,  as  required  br  Code  Giril  Proc.  f  542, 
and  that  a  eopr  ef  the  writ,  dewMption  ot  the 
peopv^t  and  notice  were  left  with  the  occu- 
pant of  die  property,  or  posted  theretm,  am  well 
as  filed  with  the  recorder  of  the  conntfi^llaa* 
keU  V.  Barker,  (CaL)  84  P.  S40. 

Probable  oatue. 

2.  The  TolantaiT  dismissal  of  an  action  Is 
not  an  admlsslfm  of  want  oi  probable  oaiue.— 
Ajwrado  t.  Orr.  (Cal.)  84  P.  ITI. 

MANDAMUS. 

Compelling  reapportionment  of  assessment,  ^- 
fect  of  Uchea,  see  "Municipal  Corporations," 
45. 

BefiiBal  of  vrlt  vhere  remedy  wonld  be 
Ine&eotiTe. 

1.  Mandamas  will  not  lie  to  compel  the 
district  attorn^  to  institute  a  suit  to  recover 
moneT"  nnlawfolly  paid  ont  by  the  board  of  su- 
perrisors,  as  the  conrt  could  not  compel  him  to 
prosecate  it,  and  it  will  not  undertake  by  man- 
damus what  cannot  be  accomn^ished.— Boyne  v. 
Ryan,  (Cal.)  84  P.  707. 

2.  A  writ  of  nmndamas  to  compd  the  sec- 
retary of  state  to  affix  the  state  seal  to  and 
countersign  a  commission  Issued  hy  the  govern- 
or to  one  appointed  him  to  office  will  not  be 
denied  because  the  commisrion  would  confer 
on  the  person  appointed  no  actual  right  and 
ther^ore  the  writ  would  require  the  secrutary 
to  do  a  nselen  thing:— State  t.  Barber,  (Wyo.) 
84  P.  102& 

Compelling  court  to  entertain  appeaL 

8.  Mandamus  is  the  pnmer  remedy  to  re- 
instate an  appeal  properly  taken  to  the  district 
conrt,  and  which  it  has  refused  to  entertain  for 
supposed  want  of  jurisdiction.— State  v.  Dis- 
trict Conrt  of  First  Jndidai  DUtrict,  (Mont.) 
34  P.  29a 

4.  The  superior  conrt  will  not  be  required 
by  mandamus  to  recognise  an  attempted  appeal 
from  an  order  which  is  not  appealable. — State 
T.  Parker,  (Wash.)  34  P.  149. 

To  moniolpal  boards  and  offloers. 

B.  The  fixing  of  water  rates  requires  the 
exerriae  of  dIacretioD  and  Judgment,  and,  where 
the  board  authorized  by  law  to  fix  such  rates 
has  exercised  its  discretion  by  passing  an  order 
for  that  purpose,  it  cannot  be  compelled  by 
mandamus  to  change  its  judgment,  or  to  take 
further  action  on  Uie  order.--Jacobs  v.  Board 
Supr's  City  and  Connty  of  San  Francisco,  (CaL) 
84  P.  63a 


Discretion  of  county  oflBoen. 

6.  Section  8  of  the  oountT-  gOTwnm^  is, 
(Laws  1891,  ^  296,)  anthorianr  tlK  daar 
attorney  of  any  eountr.  and  making  Hhls  4k? 
to  institute  suit  for  monmr  paid  <*ot  m  m 
ho&rd  of  BuperrUors  withOQt  anthoritf  «f  lav. 
vests  the  attorney  with  a  discretion  id  detersa- 
ing  whethw  to  oriug  suit  which  a  ooBrt» 
not  eontrd  by  mandamus.  —  Boyna  t.  Bya. 
(Cal.)  84  P.  707. 

Who  may  petition  tor  writ. 

7.  The  petitiooers  nominatina  a  cuddta 
for  a  public  office  have  audi  vedal  aod  peatar 
Interest  in  having  his  name  appear  on  the  iC- 
dal  ballots  as  is  necessary  to  «atitl«  tfam  a 
maintain  an  actiMi  to  reqoire  the  aixiiiaty  (t 
state  to  certify  the  fact  of  his  nominatiga  a 
the  various  county  clerks  In  Uia  AatiiBL — Sa^ 
son  T.  Osbom,  (Kan.)  34  P.  747. 

Marriaffe. 

See  '*Dlvorce;"  **aomesteadr'   ■instead  sid 
Wife." 


MASTER  AND  SEKVAHT. 


See,  also,  "Ne 
"Railroad 


"Principal  and  Agat: 


1.  The  fact  that  plaintiff  entered  drfnd 
ant's  serrice  at  a  certain  rate  per  moplh.  tai 
latwred  ewtinnousiy  thereafter  till  tbft  sod 
the  time  fte  which  he  asks  wages,  irtili  i: 
raises  a  presumption  timt  the  rate  of  wans  ea- 
tinued  throughout,  may  be  overcome  of  en- 
dence  that  the  old  contract  was  ended,  and  i 
new  one  begun,  with  no  particular  wages  wpea- 
fied;  and  such  evidence,  if  contradicted,  is  f« 
the  jury  alone.— Burden  v.  Crtrnx  CWssIl)  SI 
P.  834, 

Negligence  of  master. 

8.  Plaintiff,  a  saw  <yerator  in  defefidani'i 
factory,  while  deaning  snow  from  Ii^  prepan- 
tory  to  sawing  them,  was  ordered  by  defemast 
"not  to  take  so  much  time  in  cleaning  the  wood, 
but  to  go  over  it  quickly,"  and.  while  sairiEf 
a  log  from  which  he  had  not  cleaned  the  smv, 
his  finger  was  cut  by  contact  with  the  sa«. 
Held,  that  such  order  did  not  estabUah  iw^ 
eence  on  defendant's  part.— Wanner  t.  KlsttL 
(Colo.  App.)  34  P.  lOfiT 

8.  Plaintiff  was  employed  by  defendaat  it 
sorting  and  carting  away  ore  on  a  roedvar 
constructed  across  the  face  of  a  body  of  are, 
with  a  preciidoe  75  feet  below  it,  and  a  bask 
running  30  feet  above  it  A  shot  faariag  b«s 
fired  to  dislodge  ore  above  the  roadway*  asotk- 
er  wotkman,  experienced  in  such  emfdcr 
ment,  by  direction  of  defendant's  roreman,  ex* 
■mined  the  bank  above  the  loadway  by  lacttai 
Uiuself  down  from  the  top,  and  felt  foe 
loose  ore  with  a  pick.  After  tills  examinatloB 
was  made,  nlaintlfE  was  told  by  the  foremaa 
that  the  roadway  was  safe,  and  to  met  to  work 
again.  Stiortly  after  the  bank  above  tlw  road- 
way fell  down,  and  knocked  plaintiff  om  the 
precipice  below.  Sdd,  that  there  was  no  cfi- 
dence  of  negllRence  on  defendant's  part. — Bca 
nett  V.  Tintic  Iron  Co.,  (Utah,)  34  P.  61. 

^  4.  The  danger  of  moving  cars  by  "stak- 
ing," because  of  the  liabQity  of  the  stick  te 
break  in  the  hands  of  the  porsMi  holding  it  is 
so  obvious  that  a  master  may  assume  that  i 
servant  ordered  to  undotake  it  will  see  aad 
comprehend  the  hazard,  and  he  is  not  liaUe 
for  failure  to  give  warning. — Watt*  t.  Hart 
(Wash.)  34  P.  423,  771. 
 Dangerous  premfses. 

5.  A  cable  railway  company,  la  eonstreet 
Ing  its  power  house  so  that  the  doorway  tbrou^ 
which  cars  are  tak«i  out  is  only  a  few  incba 
wider  than  the  cars,  and  the  track  on  w^A 
Qiey  are  ran  ont  is  on  a  sUfl^t  np  grade,  mai  is 
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ed  throofdi  tiie  doorway*  u  not  gailtr  of  negli- 
genoe  wmch  will  render  tt  liable  to  an  «nplore 
who,  bj  falling  to  let  go  In  time,  im  canglit  be- 
tween the  side  of  the  docnwar  and  a  car,  aa 
there  i«  no  hidden  danger.— Jennings  t.  Tacoma 
Railway  &  Motor  Co.,  (Wash.)  34  P.  937. 

6.  A.  railroad  eompaar  which  sets  a  laborer 
to  work  near  an  overhanging  embankment,  with 
knowledge  on  the  part  of  Its  foreman  that  t3ien 
is  a  crack  in  the  embankment,  consplcnoue  from 
the  rear,  but  not  Tisible  from  the  front,  la  lia- 
ble to  the  laborer  for  injoriee  instained  from 
the  fidllng  of  the  embansment,  since  it  failed 
to  proTide  Urn  with  a  aafe  place  in  which  to 
worlc-^Blledge  t.  National  City  &  O.  By.  Ca, 
(OaI,>  84  P.  120;  Id.  852. 

7.  The  fact  that  the  embankment  may 
have  been  secure  when  the  excavatioD  com- 
menced, and  that  It  became  nnsafe  by  the  pro- 
cess of  excavation,  does  not  affect  the  com- 
pany's liability  to  plaintiff,  who  entered  its  em- 
ploy a  few  honrs  before  he  was  injnred,  since, 
BO  far  as  he  is  coneraned,  the  place  was  danger- 
ous whoi  he  waa  set  to  woric.— Blledge  t.  Na- 
tional Citr  ft  O.  Ry.  Co.,  (GaU  84  P.  720;  Id. 
«^ 

 D^otfTO  ftitpUsnoes. 

8.  A  master  does  not  warrant  absolutely 
tha  safety  of  the  apidiances  naed  in  coudacting 
his  business,  bnt  performs  his  duty  if  he  fnr- 
nlshee  his  serrants  witA  sneh  as  are  reasonably 
safe  and  adequate.— Watts  t.  Hart,  (Waab.)  84 
P.  423,  771. 

 Pleading. 

9.  In  an  action  for  injuries  to  an  empk^e, 
an  allegation  tiiat  defendant's  foreman  and 
agents  were  "negligent  and  careless"  la  not 
eqaivalent  to  alleging  that  they  were  'incom- 
petent."—Kelly  T.  Cable  Co.,  (Mont)  84  P.  611. 
 SaflSolenoy  of  eTldenoe. 

10.  Plaintitt  was  Injured  by  a  fall  while 
employed  as  a  carpenter  by  defendant,  and  in 
an  action  therefor  he  alleged  that  the  fall  re- 
sulted from  the  incompetency  of  H.,  a  coserv- 
ant,  nnd  that  because  of  the  careless  and  un- 
skillful treatment  of  the  wound  by  a  surgeon 
employed  by  defendant  it  was  necessan^  to 
amputate  plaintiff's  leg.  The  evidence  failed 
to  show  any  lack  of  skill  by  H.,  or  the  neces- 
sity for  his  exercise  of  any  particular  skill, 
or  that  defendant  had  knowledge  of  any  in- 
competency of  H.  of  which  plaintiff  was  igno- 
rant Plaintifrs  CTidence  tended  to  show  that 
H.  was  not  working  with  plaintiff  at  the  time 
of  his  buuty,  and  that  plaintiff  had  stated 
that  he  afone  was  to  blame;  that  the  anrgeon 
emidoyed  was  duly  qaalified,  nnder  the  bws 
of  the  state,  to  practice  his  profession;  and  it 
failed  to  show  any  injury  to  the  leg,  as  a  re- 
sult of  a  lack  of  skiiL  BM,  that  a  nonsoit 
was  pnverly  direeted.^(»gen8(u  t.  Bntte  & 
Montana  Commercial  Ca,  (Mont)  84  P.  87. 

Fellow  servants  and  Tioe  prlnoipals — 
Who  are. 

11.  Knowledge  as  to  the  dangerous  character 
of  the  place  in  which  plaintiff  was  set  to  work, 
by  the  road  maat^  of  defendant  railroad  com- 
pany, who  waa  charged  with  performing  what* 
ever  duty  the  company  owed  its  employes,  la 
Imputable  to  the  company  itself,  so  as  to  render 
it  liable  for  plaintiff's  Injuries.— BUedge  t.  Na* 
tional  City  &  O.  Ry.  Co.,  (Cal.)  34  P.  720;  Id. 
SB2. 

12.  One  u^K>inted  by  a  mining  company,  as 
required  by  law,  to  examine  Its  mine  daily  for 
fire  damp,  with  authority  to  forbid  men  from 
working  In  any  part  of  the  mine  which  may 
seem  unsafe,  is  not  a  vice  principal  of  the  com- 
pany, so  as  to  make  the  latter  liable  for  his 
n^llgenee  In  opcmlng  a  lamp  to  light  his  pipe 
while  engaged  in  craveraatlon  in  the  mine.— 
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way,  and  the  conductor  and  engineer  of  a 
working  train  also  engaged  in  repairing  the 
railway,  are  fellow  servants,  and  the  company 
is  not  liable  for  injuries  to  the  section  man 
caused  by  the  negligence  of  the  conductor  and 
engineer.— AtdiisonjT.  ft  8.  F.  B.  Co.  T.  Mar- 
tin, (N.  M.)  34  P.  636;  Bfartin  T.  AtchiKm,  T. 
ft  S.  F.  R,  Co.,  Id. 

14.  The  engineer  and  fireman  of  a  locomo- 
tive and  a  common  laborer,  all  of  whom  are  en- 
Baeed  in  moving  cars  from  a  spur  track,  are 
fellow  servants,  and  the  latter  cannot  recover 
from  the  master  for  the  former's  negligence.— 
Watts  V.  Hart,  <Waah.)  34  P.  4S3.  771. 

IB.  A  sectioi  man  and  the  foreman  of  tb» 
gang  are  fellow  servants,  althoogfa  the  foreman 
has  charge  of  the  men,  hires  and  dis<^ai^re> 
them,  and  directs  their  work,  if  he  also  works 
aa  the  other  men,  and  has  nothing  to  do  with 
paying  them.  O'Brien,  C.  J.,  dissenting.— At- 
chison. T.  ft  &  F.  R.  Co.  r.  Martin,  m.  M.)  84 
P.  636:  Martin  t.  Atdilaoii,  T.  ft  &  F.  B.  Oo., 
Id. 

16.  A  foreman  who  had  no  other  dn^  than 
to  load  cars,  and  is  not  shown  to  have  had  any 
authority  to  direct  the  men  under  him  to  as- 
sist an  mgineer  in  moving  cars,  could  not  bind 
the  master  by  such  an  ord»,  so  as  to  make  It 
the  duty  of  the  men  to  obey  him;  and  where 
they  did  obey  him  they  assumed  the  risk- 
Watts  v.  Hart,  (Wash.)  34  P.  423.  771. 

 NegUgenoe  of  vioe  principal. 

17.  In  an  action  fi^  Injuries  received  by 

§laintiff  while  on  a  hand  car  from  bting  atrnofc 
y  a  work  train,  the  evidence  showed  tiut  plain- 
tiff and  other  section  men  were  going,  of  their 
own  volition,  earli»  than  nsnal  to  their  work; 
that  the  work  train  waa  running  on  telegraidiic 
orders:  and  that  the  men  on  the  hand  car  knew 
of  the  company's  order  that  "ev^y  man  at 
work  on  the  track  must  bear  in  mind  that.  In 
operating  the  road  nnder  telegraphic  orders,  a 
train  may  pass  at  any  moment  Bdd,  that 
the  company  was  not  liable  because  of  the  neg- 
ligence of  any  superior  servant  controlling  the 
work  train  and  section  men.— AtdUson,  T.  ft  8. 
F.  R.  Co.  V.  Martin,  (N.  H.)  84  P.  686;  Martin 
V.  Atchison,  T.  ft  S.  F,  R.  Co.,  Id. 

 Neeligmoe  of  fellow  servants. 

18.  The  fact  tiutt  an  engineer  once  ran  his 
train  in  40  minutes  over  a  distance  scheduled 
for  an  hour,  tfaoudi  he  knew  that  hand  cars 
and  sectionmen  might  be  on  the  track  np  to 
10  minutes  before  schedule  time,  no  acclaoit 
having  in  fact  occarred,  does  not  show  that  he 
was  unfit  for  his  position,  and  that  the  com- 
pany ought  to  have  discharge  him  after  no- 
tice.—Holtand  T.  Southern  Pac  Ry.  Ca,  (Cel.) 
34  P.  66& 

19.  A  bridge  carpenter,  employed  by  a  rail- 
road company,  who  is  injured  while  loading 
timbers  from  a  bridge  on  a  car  for  transporta- 
tion to  another  point.  Is  entitied  to  the  bmefit 
of  Gen.  St  188$.  c.  23,  S  93,  making  railroad 
companies  liable  for  injuries  rec^ved  by  an  em- 
ploye In  consequence  of  the  negligence  of  Its 
agents,  or  mismanag^ent  of  Its  et^dneen,  or 
other  employes. — Chicago.  K.  ft  W.  K.  Go.  v. 
Pontins.  pSia^  84  P.  tSd. 

Assumption  of  risks. 

20.  The  doctrine  that  a  servant  has  a  right 
to  asBome  that  his  master  has  furnished  him  a 
safe  place  in  which  to  work,  does  not  ajmly 
where  dangers  are  apparent.— Jennings  v.  Ttf 
coma  Railway  ft  Motor  Co.,  (Wash.)  34  P.  937. 

2t.  Where  a  mnster  and  servant  are  equal- 
ly ignorant  of  the  dangers  Incident  to  the  work, 
the  8«Tant  assumes  the  risk.- Watts  v.  Bart, 
(Wash.)  34  P.  423,  771. 

89.  Plaintiff  was  emirioyed  aa  a  sack  sewer 
in  defmdant's  flour  mill,  and  to  do  snch  other 
work  aa  the  foreman  mi^t  dlreet  In  coio- 
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{>l7lQg  with  the  Ifltter'i  dinetiws  to  assist  him 
n  taking  apart  some  rollers  on  one  side  of  the 
room  in  which  he  worked,  he  was  caught  in 
some  belts  and  rollers,  which  be  could  not  see 
on  accoant  of  the  darkness  of  the  room,  and 
which  were  not  protected  br  aor  guards  or 
railing.  The  only  lantern  in  the  room,  the  fwe- 
man  had  at  the  j^ace  of  the  accident.  The  erK 
dence  on  plalntuTs  part  tended  to  show  that 
he  had  nerer  been  m  that  part  of  the  room, 
and  did  not  know  of  the  location  of  machinetr 
In  that  place.  Beld,  that  a  TWdlct  for  plaintiff 
would  not  be  disturbed  on  the  ground  that  he 
had  assumed  such  risk,  or  was  guiltr  of  cour 
trlbutotr  negligence.— Oisson  v.  Schwabacfaer, 
(Gal.)  34  P.  104. 

98.  In  an  action  against  a  steamship  com- 
pany for  personal  injuries  sastained  by  falling 
through  Uie  hatchway  of  defendants  Teasel, 
the-  oourt  proper  r^sed  to  charge  that 
the  rerdict  must  be  for  defendant  if  plaintiff 
knew,  or  could  by  Mrdinary  care  have  tearned, 
that  it  was  defendant's  custom  to  sometimes 
have  tile  hatdiway  open  and  sometimes  closed, 
when  ho  would  hare  oecadon  to  descend  the 
aame  In  the  courae  irf  hla  emi^oymwit.— Smith 
T.  Occidental  &  Oriental  Steamriiip  Co.,  (Cal.) 
84  P.  84. 

M.  In  an  action  against  a  steamship  com- 
pany tor  personal  injuries  sustained  by  falling 
throng  the  hatchway  of  defendant's  Tesaei, 
erldence  that  plaintiff  had  prevloualy  worked  on 
the  TCssel,  ana  had  opportunity  to  learn  the  po- 
sition of  the  hatchway,  and  that  it  was  open 
on  certain  occasions,  was  not  eonclusiTe  that  he 
had  tnch  knowledge.— Smith  t.  Occidental  & 
Oriental  Steamship  Co.,  (Cal.)  34  P.  84. 

35.  In  an  action  for  injuries  to  an  employe 
In  a  mine,  alleged  to  have  resulted  from  negli- 
gent blasting,  and  from  failure  to  make  a 
proper  ezaminatiiHi  to  discover  loose  pieces  of 
ore  after  the  blast,  It  Is  error  to  ask  a  witness 
U  the  blast  was  prepared  and  t&e  examination 
made  in  the  ways  usual  in  that  mine,  when  it 
does  not  appear  that  the  Injured  employe  knew 
what  those  ways  were.— Bennett  v.  Tintlc  Iron 
Co.,  (Utah.)  S4T.  61. 

26.  Plaintiff  was  Injured  by  an  explosion  in 
def«idant*s  mine,  while  working  with  a  pick 
where  blasting  had  been  done  shortly  before  by 
fellow  miners,  and  in  an  action  th^-efor  there 
was  sTldence,  though  conflicting,  that  it  was 
not  the  duty  of  the  foreman  to  be  present  when 
every  blast  was  made,  to  see  that  all  the  char- 
ges exploded,  but  that  It  was  the  duty  of  plain- 
tiff's fellow  BM^ants  to  do  the  blasting.  The 
evidence  also  showed  that  sometimes  a  piece  of 
powder  was  accidentally  dropped  into  the  debris 
by  a  workman,  and  tbat  ana  a  jdeee  could  be 
exploded  by  the  Mow  of  a  pick.  BM  proper 
to  charge  uie  jury  that  "one  of  the  risks  which 
a  servant  takes  upon  himself  is  the  negligence 
of  his  frilow  swvants  In  the  same  common  em- 
pkvment,  and  In  this  case  the  men  engaged  In 
blasting  were  In  law  fellow  servants  with 
plaintiff]**  and  if  plaintiff  was  Injured  -by  their 
negligence,  and  d^ecdant  had  no  reason  to  be- 
lieve such  men  were  incompetent,  or  careless, 
then  the  jury  should  find  fordefendant,  unless  it 
was  the  duty  of  the  foreman  to  superintend  the 
blasting,  and  see  that  all  the  blasts  had  ex- 
ploded.—Kelly  T.  Gable  Co..  (Mont.)  34  P.  611. 

Contribntory  negUgenoe. 

37.  An  employe  of  a  street-car  company  who 
has  to  push  a  car  through  a  doorway,  by  push- 
ing on  the  side,  and  who,  instead  of  letting  go 
on  reaching  the  doorway,  attempts  to  pass 
through  the  space  between  the  side  of  the  door- 
way and  the  car,  which  is  only  3^7^  inches, 
where  there  is  nothing  to  prevent  his  seeing  the 
danger,  is  guilty  of  contributory  negligence. — 
Jennings  v.  Tacoma  Railwaj-  &  Motor  Co., 
(Wa8h3„34  P.  037. 

28.  Where  decedent,  engaged  in  repairing  a 
railroad  track,  climbs  on  a  car  loaded  with  ties, 
which  are  to  be  distributed  by  Umadf  and  otl^ 


er  track  repair«s  along  ttie  r^lroad.  It  txi:; 
the  custom  for  such  emirtoyes  to  ride  so  mn 
loaded  with  tie^  and  is  thrown  from  Um  ai. 
while  in  a  stanung  position,  by  the  train  tu- 
dealr  starting  without  any  usoal  signal,  u  tk 
ringing  of  the  bell  or  tiie  sounding  of  the  irha- 
tie»  and  where  hla  fortHnaa  saw  falm  ta  ma 
position  before  he  directed  the  condactsr  b 
start  the  train,  and  the  ooudoctor  also  saw  Urn 
In  the  same  position  before  motioning  with  ta 
hand  for  the  engineer  to  go  on,  it  is  a  qmttuc 
for  the  jury  whether  decedent  was  gaDty 
such  contributory  negligenoe  aa  to  prevent  tsj 
recovery  for  his  death,  under  Civ!]  Code;  | 
422.— Union  Pac  I^.  Co.  t.  Oeazy,  (Ksa.1  34 
P.  887. 

20.  There  can  be  no  recovery  for  the  im& 
of  an  unploye  caused  by  a  fire-damp  eipitaM 
resulting  from  an  officer  of  the  compear  alien- 
ing his  lamp,  when  he  was  induced  fe»  da  ai  br 
the  statement  of  deceased,  who  had  bea  i: 
that  spot  for  some  hours,  that  there  was  do  in 
damp  there.— Morgan  v.  Carbon  Hill  Coal  C<k. 
(Wash.)  84  P.  m  T72. 

80.  In  an  action  against  a  ateaDiship  eea- 
r  for  pttaooal  injuries  sastained  by  U3Bs4 
u^  the  hatcbway  of  defendants  voNd  ha 
the  hold,  it  appeared  tliat  defendant  nedirat 
ly  omitted  to  light  the  passageway;  thatpUoiiS 
and  other  employes  passed  down  a  staimi 
to  the  hatdiway;  ana  that  one  man  inctde^ 
plaintiff.  The  latter  testified  that  he  eoold  net 
see  the  hatchway;  that  he  tried  to  stand  tbm, 
but  the  mea  prened  him  from  bdiind,  and  k 
fell  in;  and  tliat  th«e  was  room  for  the  oa 
to  stand  If  It  had  been  lifted.  His  coadad 
whUe  on  the  vessel,  and  tiie  extent  of  b 
knowledge  of  the  danger  by  reason  of  Us 
vions  e^p^ence,  did  not  dearly  appear.  BdL 
that  the  question  of  plaintiff's  oontiibutaET  a* 
ligence  was  for  the  3ory.--Smith  Oed&mtA 
&  Oriental  Stsamshfp  Co.,  (OaL)  84  P.  81 

MAteiiAl  Kan. 

See  *V«dianics'  Uens.** 

Meander  line. 

See  fBosndaiia^"  8. 

Uenrore  of  DamBgm. 

See  *^>aBat«a.*' 

MECHANICS'  UKNa 

Validity  of  oontraot  for  eieotiiic  bofld- 
tag. 

1.  Failure  of  the  contract  for  ««ding  a 
building  to  comidT  aubstantUny  with  Codi 
Civil  ^roc  fS  11%  1184^  relating  to  mechsn- 
ics'  Hens,  does  not  render  the  contract  voii 
Lumber  Co.  v.  Wooldredn,  27  P.  431,  M  OiL 
378,  foUowed.— Dunlop  v/EenDedr.  (OaL) MP. 
82. 

9.  A  contract   ftir  ereetliiB  a  MUbg. 

whldi  provides  that  25  per  cent,  of  the  ma 
to  be  paid  shall  remain  unpaid  until  85  daj* 
after  completion  of  the  building,  and  die  re- 
mainder be  paid  in  partial  payments  cqsa)  t* 
76  per  cent,  of  the  value  of  tiie  work  and  SH- 
terlal  done  and  furnished  at  the  time  of  socfe 
payments,  suffld«itbr  oomplleo  with  Oodt 
Proe.  I  1184,  providing  that  the  coatract  vtitt 
shall,  by  the  terms  m  the  contract,  be  madt 
payable  in  installmenta  at  qiecified  timea  ifitf 
commencement  of  the  work,  and  on  the  cof 
pletion  of  the  work,  provided  that  at  least  9 
per  cent,  of  the  whole  contract  iHiee  disD  ba 
made  payable  at  least  35  days  axter  final  cosh 
pletion  of  the  coatract — Dunlop  v.  Keaam 
{Cel.}  34  P.  92. 

8.  A  contract  for  erecting  a  bidUiBg,  aoa 
also  for  improvements  on  an  adjoiniBg  lot  rap- 
ning  "westerly,"  la  not  avoided  fay  the  fMtthtt 
the  recorded  meaumidiua  of  ma  eoattast  «■ 
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quire  that  the  contract  for  M^ing  a  building 
^all  be  signed  by  the  owner,  and  It  ia  eum- 
cient  if  it  *»e  rigned  by  the  reputed  owner.— 
I>imlop  V.  Kennedy.  (Oal.)  S4  P.  82l 

Frc^erty  ftulyeot  to. 

5.  Ciril  Code,  fS  63Se. 638f, providing  that* 
contractor  on  public  work  shall  give  bond,  on 
which  any  person  having  a  claim  for  work  or 
material  may  aoe,  do  not  take  from  the  lalxMrur 
or  material  nan  bis  right  to  a  mechanit^e  lien 
upon  a  public  building.— 'Board  Oom'rs  Jew^ 
(jonuty  V.  Snodgrasa  &  Young  Manufg  Co., 
<Kan.).84  P.  TtiT 

 CoorthOiiB*. 

ft.  A  courthome  la  not  exempt  from  the 
operation  of  the  mechanic' ■  lien  law. — Board 
Oom'n  Jewell  Covnfcr  v.  SnodgiaM  &  Xoong 
Manor g  Co.,  (Kan.)  S4  P.  741. 

 Inability  of  komestead. 

7.  A  Hen  for  ntateriali  fomlBhed  ia  a  "me- 
chanWi  lien,"  witiria  the  meaning  of  Code 
Civil  Proc  S  SSB,  providing  that  such  a  lien 
shall  not  be  affected  by  the  provisions  for 
homestead  «xemptiona.  De  Witt,  J.,  dissent- 
ing.—Bonnar  V.  Hinnier,  (Slont.)  84  P.  30. 

ImproTemastB  by  vendse — I^ftUuxe  of 
veador  to  dltolaim  responsfblllty. 

S.  One  who  performs  labor  In  the  erection 
of  a  baildlng  oo  land  la  possession  of  his  em- 
ployer under  a  contract  for  its  purdiase  Is  not 
entitled  to  «  lien,  as  against  the  interest  of  the 
legal  owner,  though  the  latter  has  failed  to 
post  a  notice  that  ne  is  not  responsible  for  hn- 
proremeots  placed  tSiereon,  as  provided  by  Qm. 
St.  1 1671.    Lumber  Co.  v.  Bolton,  82  P.  787, 

5  Wash.  763,  foUowed.— Blfl  v.  ForsseD, 
(Wash.)  at  P.  928. 

Xiien  for  oonstructlng  irrigating  ditoh. 

9.  Bev.  St  U.  a.  «  2839.  2340.  recognise 
the  right  to  go  on  the  public  lands,  and  to  con- 
struct ditches  for  mining,  agricultural,  and 
other  purposes;  and  the  riuit  of  way  so  taken 
and  held  Is  acknowledged^  all  patents  being 
subject  to  nucb.  right.  Laws  1890,  p.  24,  fi  1, 
gives  a  lien  for  work  done  under  contract  with 
the  owner  of  any  land,  to  the  extent  of  his  in- 
terest, and  provides  that  "any  person  having  an 
asBignable.  transferable  or  conveyable  interest 
*  *  *  shall  be  deemed  an  owner,"  and  that 
the  shall  attach  to  another  or  greatv  In- 
terest acquired  by  the  owner  after  the  com- 
mencement of  the  work.  EM,  that  on«  who 
contracts  with  an  irrigation  company  to  con- 
struct its  ditch  has  a  Men  on  the  ditch,  the 
right  of  way  bdig  obtained  by  the  irrigation 
company  as  fast  as  the  ditch  was  constructed. 
—Garland  v.  Bear  Lake  ft  Blver  Waterwwks 

6  IrrigatlMi  Co.,  (Utah.)  84  P.  868. 

ImtwoTemmtB  not  s  part  of  realty. 

10.  Vndw  Comp.  Laws,  SS  1S20,  1S22, 
which  provide  that  every  person  furnishing 
materials  to  be  used  in  the  construction  of  any 
stracture  has  a  lien  oo  the  sams,  and  that  the 
land  on  wU<di  any  structure  Is  constructed  is 
also  subject  to  the  Umi,  the  improvements  need 
not  become  a  part  of  the  real^,  to  entitle  the 
pttBons  doing  tne  work  and  furnishing  the  ma- 
terials to  a  lien  on  the  realty.— Post  v.  Miles,  (N. 
M.)  S4  P.  Umi  StahUa  v.  Same,  Id.;  Mountain 
Eleetsrie  Co.  v.  Same,  Id. 

For  what  obtained. 

11.  Where  in  an  acttou  to  «nforoe  a  lien  for 
material  fcrai^ed  for  the  construction  of  a 
tdephone  line  there  is  no  evidfoice  that  such 
material  was  used  in  the  coDstructioo  of  the 
particular  line  against  which  the  lien  was 
sought  to  be  dnforoed,  a  ^dement  for  plaintiff 
will  be  set  aside  on  appeal.— Iloebling  Sons  Co. 
V. Bear  VaUtf  inlgsdoD  Co.,  (OUOM P.  80. 


Ing  tne  contract  for  erecting  a  building  to  spec- 
ify times  when  payments  are  to  be  made,  and 
requiring  25  uer  cent  of  the  price  to  be  re- 
tained until  3o  days  after  completion,  partial 
payments,  however  they  are  specified  as  to 
time,  may  be  safely  made,  pronded  no  notice 
of  tiielr  mriKxmtract*  Is  glvui  material  men, 
In  the  absence  of  which  they  must  rely  on  the 
responsibility  of  the  contractor,  and  the  25  per 
cent  required  to  be  retaine^l;  and  in  such  case 
th^  are  not  injured  by  any  uncertainty  as  to 
the  times  of  payment  specified,  nor  py  pay- 
ments in  advance  of  the  specified  tlma— xhinlop 
V.  Kennedy,  (Cal.)  34  P.  fe. 

18.  2U1  that  material  men  can  require,  In 
sudi  caae,  is  that  at  the  time  they  Bene  writ- 
ten notice  upon  the  ownea:,  or,  if  no  dotice  is 
served,  at  the  time  their  lies  Is  filed,  there 
shall  be  ia  his  hands  the  amount  required  by 
the  contract  and  said  section.— Dunlqp  v.  Ken- 
nedy, (CaU  34  P.  92. 

H  It  does  not  prejudice  persons  furnishing 
a  contractor  material  for  erecting  a  bufldlng 
that  the  owner  of  the  land  purchased  material 
from  a  firm  of  which  be  was  a  member,  and 
fumliAied  it  to  the  contractor  as  a  i>artial  pay- 
ment of  the  contract  price,  which  partial 
metrt  he  had  a  right  to  make.— Dnmop  t.  ' 
nedy,  (Cal.)  34  P.  92. 

Its.  The  owner  of  a  building  who,  out  of 
the  contract  price,  has  paid  laborers  who  were 
entitied  to  file  liens,  and  would  have  filed  them 
but  for  such  paymoit,  and  who  has  also  re- 
tained out  of  the  contract  price  the  25  per 
cent,  required  br  Code  Civil  Proc  {  1184.  to 
be  retained  imtfl  SR  days  after  completion  of 
the  contract,  Is  entitled  to  credit  for  vnch  pay- 
ment; and  material  men  are  not  entltlea  to 
have  the  amount  of  such  payment  considered 
as  part  of  the  fund  aTallable  for  their  claims, 
on  the  eronnd  that  there  could  be  no  privlt? 
between  Hm  ownsr  and  andi  laborers  until 
tlier  filed  thata'  liens,  so  as  to  entitle  him  to 
pay  tbem.— Dunkp  t.  Kennedy.  (OaL)  84  P.  92. 

ProceedlngB  to  perfboL  ' 

16.  The  purchaser  of  lands  whereon  the  ven- 
dor has  contracted  for  a  building,  in  process  of 
construction  at  the  time  of  the  sale,  is  the  own- 
er to  be  notified  of  the  filing  of  a  subcontractor's 
lien.— Rice  v.  Oarmichael,  {OAo.  Aw>)  84  P. 
1010. 

17.  Comp.  Laws,  i  1620,  prorldes  that  a 
Tien  shall  attach  whether  the  materials  are  for- 
Dished  or  labor  done  at  the  Instance  of  the 
owner  of  the  bnUdlng  or  his  agent,  and  that 
every  contractor  or  ouier  perscm  having  charge 
of  uie  construction  shall  be  hdd  to  be  the 
agent  of  the  owner,  tor  the  purposes  of  this 
act  Section  1024  requires  the  claimant  to  file 
for  record  his  claim,  which  shall  state.  Inter 
alia,  the  name  of  the  person  by  whom  he  was 
employed,  or  to  whom  he  furnished  the  mate- 
rial. Section  1529  makes  it  the  duty  of  the 
owner,  within  three  days  after  he  obtains 
knowledge  of  the  contract,  to  give  notice  ttiat 
he  will  not  be  remonsible  therefor.  Held,  tliat 
a  notice  whl<^  gives  the  name  of  the  person 
contracted  with  is  sufficient  without  showing 
what  relation  such  person  sustained  to  the 
owners.  Lee.  J.,  dissenting.— Post  v.  Miles,  (N. 
M.)  84  P.  5SS;  Stahlin  v.  Same,  Id.;  Uonntaln 
HIectrie  Co.  t.  Same.  Id. 

IS.  A  notice  of  a  lien  for  materials,  stating 
that  the  lienw  has,  by  virtue  of  a  contract 
heretofore  made  with  H.  and  with  K,  bis  con- 
tractor, furnished  materials  and  done  work  in 
plastering  a  certain  dwelling  house,  the  ground 
on  which  said  dwelling  was  emcbei  being  the 
property  of  fl.,  who  caused  its  erection  and 
was  Its  owner  or  reputed  owner,  suffidaitly 
complies  with  Hill's  Code,  i  3673,  providing 
that  the  claim  filed  shall  state  the  name  of  the 
person  to  whom  the  materials  were  furnished, 
audi  ea^lon  also  making  Hie  oontzaotor  the 
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tcmt  of  the  owner.— Boirifund  t.  Barmon,  (Or.) 
53  P.  367. 

19.  The  fact  tb&t  a  notice  of  lien  states 
$100  as  the  sam  to  be  credited  on  the  account, 
when  a  prepoDderaace  of  the  eridence  shows 
that  it  shonld  be  (152.50,  does  oot  affect  the 
Taliditr  of  the  notice,  when  the  claimant  Is  ne- 
ther willfal  nor  negligent  in  failing  to  give 
credit  for  the  extra  $2.50,  and  contends  for 
the  correctness  of  his  statement  In  good  faith. 
—Rowland  t.  Harmon,  (Or.)  34  P.  B07. 

20.  It  is  essential  to  the  validitr  of  a  me- 
chanic's lien  that  the  notice  of  lien  shall  con- 
tain, as  regnired  by  the  atatnte,  a  statement  of 
the  dUm,  and  the  name  of  the  person  to  whom 
dafmant  fnmished  matodal.  or  for  whom  he 
grformed  labor.— Dillon  t.  Hart,  (Or.)  81  P. 

SI.  A  notice  of  lien,  wUdi  states  that  cliUm- 
ant  had  a  contract  with  A.  for  famishing  Inm- 
ber  and  material  nsed  in  erecting  a  dwelling 
honse  on  ground,  describing  it,  l>elonging  to  B., 
who  caused  the  dwelling  house  to  be  «-ected, 
and  that  the  value  of  such  lumber  and  material 
was  a  spedfied  sum,  la  not  suffident  to  create 
a  Um,  because  (t  fails  to  state  the  name  of  the 
person  to  whom  the  materials  were  fumisbed, 
or  to  connect  the  person  with  whom  claimant 
had  the  contract  with  <the  owner  of  the  ground 
and  building,  as  required  hy  Hill's  Code,  SS 
3069.  3073.  82  P.  620  affirmed.— Bankin  t. 
Malark^.  (Or.)  84  P.  816. 

83.  Where  materials  are  fnmished  to  the 
head  of  a  firm  having  a  contract  for  the  erec- 
tion of  a  building,  and  in  his  statement  for  a 
lien  the  material  man  names  only  the  individ- 
ual member  with  whom  he  dealt  as  the  con- 
tractor. In  the  atwence  of  evidence  that  the 
owner  was  misled  or  injnred  by  the  failure 
of  the  subcontractor  to  correctly  state  the  firm 
name  of  the  contract(»«,  such  error  will  not  in- 
validate the  lien. — First  Presbyterian  CBurch 
of  Hutcbinion  v.  Santy,  (Kan.)  34  P.  974. 

38.  Mechanic's  Lien  Act  1889,  (Sees.  Laws 
1889.  p.  249,)  requires  a  person  wishing  to  avail 
himBelf  thereof  to  file  with  the  county  recorder 
a  statement  signed  and  sworn  to  by  daimanL 
and,  if  a  subcontractor,  to  serve  a  copy  thereof 
on  the  owner  at  or  before  the  time  of  filing. 
SM,  that  the  filing  of  a  snbo(aitraetor*s  nnven- 
fied  statement,  of  which  a  copy  waa  served  on 
the  owner,  and  which  was  aiterwarda  verified 
without  notice  to  the  owner,  established  no  lien. 
—Rice  V.  Carmichael,  (Colo.  App.)  34  P.  1010. 

21.  Where  work  on  a  building  is  abandoned 
by  the  owners,  the  statement  for  a  lien  mast  be 
filed  within  four  months  after  the  abandon- 
ment, which,  for  such  purpose,  is  equivalent  to 
completion;  and  the  time  of  such  abandon- 
ment  is  to  be  determined  by  the  actual  ceaaa- 
tion  of  work,  and  not  by  the  secret  purpoaea 
of  the  owners.— Chicago  Lumber  Co.  v.  Merri- 
mack River  Sav.  Bank,  (Kan.)  34  P.  1045. 

95.  An  understanding  between  one  who  con- 
tracted to  build  a  church  and  the  majority  of 
the  trustees  of  the  church  that  it  should  be  ac- 
cepted as  completed  when  it  was  not  so  In  fact 
is  not  condnrave  on  the  question  of  the  time 
of  completion,  aa  against  snbcontracbKa  daim- 
ing  to  have  filed  lien  statements  within  the  stat- 
utory time.  —  First  Presbyterian  Church  of 
Hutchinson  v.  Santy,  (Kan.)  34  F.  974. 

Filing  lien  against  structures  merely 
— Improvements  on  mining  olatms. 

96.  Under  Code  CivU  Pn>c.  I  1183,  providing 
that  mechanics,  material  men,  etc.,  performing 
labor  or  furnishing  material  In  the  conatruction 
of  any  building  or  other  structure,  shall  have 
a  lien  upon  the  pnmer^  upon  whldi  they  have 
bestowed  labor  or  f  nmiihed  materials,  and  that 
any  person  who  performs  labor  on  any  mining 
daim  baa  a  lien  upon  the  same,  a  lien  for  ma- 
terial fnmished  for  structures  on  a  mining 
claim,  to  be  used  in  operating  the  same,  filed 
against  the  structures,  is  invalid,  as  it  must  be 
filed  against  the  whole  claim.  —  Williams  v. 
Monntainoer  Gold  Min.  Co.,  (Oal.)  U  P.  702. 


S7.  A  person  who  has  so  turttUbed  isatsa; 
for  a  reduction  mill  on  a  mining  daim  cum 
contend  that  his  llmattadkod  wIsml  tfa*  nBlvii 
commenced,  and  before  it  wu  used  in  oanae< 
tion  with  the  mine,  and  tberefors  befiora  it  bt- 
came  appurtenant  to  the  mine,  mm  tbe  mill  ii 
a  part  of  the  mine,  and  not  a  mere  uipiirt>- 
nance.— Williams  t.  Mountaineer  Gold  Mm.  Ch. 
(Cal.)  34  P.  702. 

28.  Conceding  the  mill  to  be  upartenaxt  ts 
the  mine,  snch  contention  eumot  oe  ■iiaiaisst 
for  the  furth^  reasm  that  one  who  has  fm- 
niahed  material  for  a  stractore  mojrt  be  Ud 
to  have  anticipated  Its  future  nae. — VVUliana  v. 
Monnt^eer  Gold  Hin.  Co^  (Cal.)  34  P.  7QE£ 

ftiority. 

se.  One  who  oontraets  wMk  an  biisadoa 

company  to  construct  Its  ditdb  has  a  lien  oo  die 
ditch  whidi  has  priority  over  a  trnat  deed  cx^ 
cated  by  the  irrigation  companr  before  the  con- 
tractor commenced  work,  nnder  Laws  ISNk  p. 
24.— Oariand  t.  Bear  Lake  &  Rirer  WatB<- 
works  &  Irrigation  Oo.,  (Dtalu)  34  P.  SBS. 

Validity  of  oontraotcnr's  bond— MIbr 

to  record  building  oontraot. 

80.  Code  Civil  Proc.  OaL  S  UBS,  pmiln 
ttiat  a  building  contract  which  is  not  nearie-i 
before  work  is  commenced  thereander,  iHic 
the  contract  price  exceeds  $1,000,  shall  be  voil. 
and  no  recovery  thereon  can  be  had  by  etA? 
iwrty  thereto.  Htid,  that  a  bond  tor  fSXf'- 
given  by  the  contractor  to  the  owner  to  BeeiCi' 
the  latter  against  claims  and  liens  for  Labor  cs 
materials,  and  which  refers  to  a  written  ts3t- 
tract  that  has  not  been  recorded,  made  betwwi 
the  prindpal  and  obligee,  is  not  within  tbf 
meaning  of  the  statute,  and  max  be  cnforcfd 
without  vioIating_the  above  section.  Kieeu 
V.  Allspaugh,  2rP.  662,  91  Oal.  234,  Miawti 
Lumber  Co.  v.  Neal,  27  P.  192,  90  CkL  213. 
overruled;  McFariand,  J.,  holding  that  ik 
cases  are  distingnishable.  —  Eiesaut  t.  Alls- 
paogh,  (Cal.)  34  P.  106. 

Enforcement. 

81.  A  person  who  has  fnmiahed  material  fat 
a  Btmcture  on  a  mining  dalm  for  a  corptaatioa 
which  he  found  in  possession  of  the  mjae. 
claiming  It  all,  cannot  enforce  a  lien  fiM 
against  the  structure  instead  of  the  whole  daiia. 
and  therefore  Invalid,  on  the  ground  that,  wbea 
he  fnmished  the  materials,  the  coriioratioii  had 
not  yet  acqnlred  title  to  that  portion  of  tki 
dalm  on  which  the  structure  was  erected,  m 
title  cannot  be  tried  in  such  an  action.— WD- 
liams  V.  Mountaineer  Gold  Min.  Co.,  (CaL)  SI 
P.  702. 

89.  Where  the  complaint  in  an  aetioB  to 
foreclose  a  mechanic's  lien  allegea  that  thoe 
was  no  contract  between  the  owner  and  tbi 

person  who  erected  the  bnlldinc  there  can  bt 
no  Judgment  on  proof  that  there  was,  and  it  is 
error  for  the  court  on  finding  tbe  latter,  and 
without  an  amendment,  to  render  jodgmeat 
for  plaintiEE  to  the  extent  of  26  per  cent,  (tf  the 
contract  price,  which  the  owner  telled  to  kc^ 
back,  as  required  by  tHe  statote.— Baed  r.  Nsr- 
ton.  (Cal.)  34  P.  m 

88.  The  fact  that  a  Mil  to  enforoe  a  bm- 
chanic's  lien  shows  that  the  impiroTement  be- 
longs to  one  person,  and  the  land  to  othct%  all 
of  whom  are  made  parties,  does  not  tender  the 
biU  demntrable.— Post  t.  MUes,  (N.  IL)  84  P. 
586;  Stahltn  v.  Same,  Id.;  Mountain  raectrie 
Co.  V.  Same,  Id. 

84.  Code  Civil  Proc  1  llSlrdatinr  to  me- 
chanics' liens,  requires  that  2S  per  cent  cf 
the  whole  contract  price  shall  be  made  payable 
at  least  35  days  after  the  final  completiw  (tf 
the  contract  Sections  1198,  1196,  aotboriH 
a  claimant,  on  establiHhing  his  lien,  to  recorcr 
costs  and  an  attorney's  fee.  fieU.  in  an  adiaa 
by  a  material  man  to  enforce  his  daim  agaisst 
tbe  25  per  cent,  of  tbe  contract  price  retained 
br  the  owner,  that  the  ooata  ana  mtXtmugi'B  fee 
are  diargeable  against  the  premises  where  tbe 
snm  as  retidiied  waa  not  anflKdant  to  sMirf^ 
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•  datm.  and  tlw  oontractor  raffared  a  de- 
al^ while  the  owner  eootMted  the  claim.— 

•  Camp  lAuaber  Go.  t.  ToUmnt  (OtL)  M  P. 

.438. 

—  Parties. 

BS.  In  an  action  by  a  snbcontractor  to  en- 
lice  a  Uen  asainst  a  bnlldiag  for  which  he  hae 
irniahed  materiali,  the  contractor  is  a  necee- 
try  party.— Estey  Hallack  &  Howard  Lam- 
3-  c5o„  (Colo.  App.)  84  P.  1113. 

SO.  The  fact  uet  the  property  owner  pro- 
seded  to  trial  without  nrging  the  necessity  of 
lakins  the  contractor  a  party  does  not  waive 
ich  Irrecnlarity.— Bstey  y.  Hallack  &  Howard 
amber  Co.,  (OtAo. .  A]n>.)  84  P.  1118. 

MINIS  ANiy  UnHNO. 

mproTementa  on  minbu  dalmi,  lee  "jfoduUH 
lea*  Xienfc"  26-28. 

location  and  relocation. 

1,  In  ejectment  for  a  mining  claim  there 
ran  evidence  that  def^idanta  entered  on  the 
3CDI  In  QUO  in  1890,  and  that  plaintiffs  had 
lade  the  requisite  annual  expenditure  on  the 
laim  during  the  preceding  year.  The  court 
harged  that  If  the  jury  found  sudii  facts  from 
he  evidoice.  and  that  defendants  unlawfully 
'Dtn^  and  remained  in  possession  under  a  bos- 
ile  claim  of  title  until  the  action  was  com- 
□enced,  then  plaintiffs  are  entitled  to  recovar, 
'e^rdlees  of  whether  defendants  made  a  new 
ocatioQ  of  the  claim  in  1S91  on  the  ground 
liat  plaintiff  did  not  make  the  reqoind  ex- 
wnditure  in  1890.  Held,  that  such  charge  was 
wrrect,  since  plaintiffs  were  entitled  to  the 
vhole  of  the  year  In  which  to  make  the  annual 
ax^ditnre.— MUls  t.  Fletchor,  (Gal.)  SI  P. 

2.  Rev.  St.  XI.  S.  i  2324,  provides  that,  on 
failure  to  perform  labor  or  malce  improvements 
3n  a  miniDg  claim  to  the  extent  of  $100  per 
rear,  the  claim  shall  be  open  to  relocation, 
provided  that  the  original  locators,  their  heirs 
or  assigns,  do  not  rraume  work  before  such 
relocation.  Oen.  St  $  2409,  provtdes  that,  If 
the  locator  of  a  mining  claim  be  desirous  of 
taking  in  part  of  an  overlapping  claim  which 
has  been  abandoned,  he  may  file  an  additional 
certificate.  Hdd,  that  territory  abandoned  un- 
der the  former  jjto vision  may,  under  the  latter, 
be  taken  by  the  owners  of  a  Junior  location.— 
Johnson  V.  Young,  (Colo,  Sup.)  34  P.  173. 

5.  An  additional  location  certificate,  filed 
by  the  locator  of  a  claim  for  one  of  the  pur- 
poses enumerated  In  Gen.  St  I  2409,  need  not 
specify  for  what  purpose  it  was  filed. ^ohnaon 
V.  Young,  (Colo.  Sup.)  34  P.  173. 

4.  Where  the  owner  of  a  claim  relocates  it 
under  a  different  name  in  order  to  protect  his 
rights,  and  to  preserve  the  claim  from  reloca- 
tion by  others  until  he  can  obtain  title  by  deeds 
frODi  the  original  owners,  snd  work  is  done  to 
protect  the  lode  under  both  titles,  such  work 
will  inure  to  the  benefit  of  the  ori^nal  claim, 
as  aftmrards  deeded  to  him.  —  Johnson  v. 
TCwmg,  (Colo.  Sup.)  84  P.  178. 

Atlioining  claims. 

6.  In  ejectment  by  mine  owners  against 
the  owners  of  an  adjoining  mine,  tbe  main  Is- 
sue wfis  whether  or  not  a  vein  existed,  having 
its  apex  within  the  lines  of  defendants'  claim, 
which  they  had  a  right  to  follow  downward 
vertically  under  the  superficial  line  of  their 
claim,  and  within  the  lines  of  plaintiffs*  claim. 
The  evld«ice  was  that  the  shale  cap  overlyine 
tbe  ground  in  dispute,  eroded  on  plaiotiSs 
claim,  continuing  in  a  semicircular  form  onto 
defendants'  claim,  contained  no  mineral,  and 
that  the  mineral  occurred  in  the  lime,  and  in  a 
few  places  between  tbe  shale  and  lime,  but  not 
connected  with  the  former.  Held,  that  the 
guection  as  to  the  existence  of  such  vtin  and 
upa  was  Use  the  Jozy.  Le^  J.,  dissenting.— 


niinots  SUver  Mlnlaff  ft  Hmins  Oo.  t.  Baff, 
(N.  AL)  84  P.  6M. 

rorfeltupe — Bnrden  of  proofs 

0.  The  burden  of  provlur  a  forfritnia  «C  a 
mining  claim  is  upon  the  person  alleging  lU— 
Jidmaon  t.  Young,  (Cok>.  Sup.)  34  P,  178. 

SOsdemeanor* 

Sm  *H3rImlttal  law,"  1-^ 

Mt^otBder. 

Of  pirtist.  Me  *TartlM,"  8»  4 

Mistake. 

TaUditT  of  release^  see  "Bdeaaa  aad  Dli- 
diarge,**.  2. 

Mormon  Church. 
Btoeheat  of  property,  see  "Escheat.** 

MOBTaAQES. 

Sea,  alsoi  "Chattel  Mortgages;"  Trandiileiit 

Conveyances." 
Action  b7  mortgagM  to  enjtdn  waste,  eee 

"Waste." 

Appointment  of  receiver  after  foredosure  and 
before  expiration  of  time  for  redemption,  see 
"RecelvCTS,"  1,  2.  ^ 

Claims  arainst  decedent's  estate,  see  "Slxeca- 
tors  and  Administrators,"  8,  9. 

On  homestead,  heirs  as  parties  to  fbredomrek 
see  "Homestead  "  8,  4. 

Priority,  see  "Mechanics'  Liens,**  29. 

Removal  of  buildings.  Information,  see  "Indict- 
ment and  Information,"  8. 

Lton. 

1.  Where  a  pnrchaser  of  land  ToinUy 
agrees  with  another  that.  If  the  latt«  will  loan 
Imn  the  purdiese  price,  the  converance  shall 
be  made  direct  to  Uie  lattw  as  eecnrity  there- 
for and  also  for  future  adTanoea,  the  couvex- 
ance  makes  the  lender  a  trustee  and  also  a 
mortgagee,  and  he  has  a  lien  for  the  amount 
advanced  for  the  purchase  and  for  the  subse- 
gnent  adTancee,— OuapbeU  t.  Freeman,  (OaL) 
34  P.  113. 

Payment  of  taxes  on  mortgage  1^  mort- 
gagor. 

a.  Under  Const,  art.  18,  |  S,  declaring  that 
contracts  obligating  a  debtor  to  pay  a  tax  on 
money  loaned,  or  on  any  mortm^  •hall  be 
void  ae  to  any  interest  niedfied  thernn  and  as 
to  sndi  tax,  a  provirion  In  a  mortgage  that,  in 
case  of  foreclosure,  the  mortgagee  may  Include 
therein  all  payments  made  ny  the  mortgagee 
for  "taxes  ox  this  mortgage,  or  the  money  nere- 
tn*  secured,"  is  —  Baizalaon  t.  nurett, 
(Cal.)  84  E'.  842. 

Bights  d  aaaignees  —  Frlorltiea  as- 
Blgnees  of  difforent  notes. 

8.  Where  notes  pajrable  at  different  times, 
and  secured  by  a  mortgage,  are  assigned  to  4Uf- 
ferent  persons,  there  is  no  priority  of  right  un- 
der the  mortgage  betweoi  the  assignees,  In  the 
absence  of  express  stipulation,  but  each  is  en- 
titled to  share  pro  rata  In  the  [oroceeds  of  the 
mortised  property.  Miller  t.  Bank,  81  P. 
712,  6  Wash.  200,  explained.— First  Nat  Bank 
T.  Andrews,  (Wash.)  84  P.  918;  Tounff  t. 
Same,  Id. 

Transfer  of  property— Ferscmal  UaUli^ 

of  grantee. 
4.  A  grantee  of  land  expressly  described  as 
subject  to  a  mortgage  does  not  assume  the  debU 
so  as  to  be  liable  to  a  personal  Judgment  there- 
oiL-lAng  T.  Cadwell,  (Mont)  34  P.  857. 
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5.  In  an  action  to  foreclose  a  tnOTtgaire, 
agaiDBt  the  grantees  of  the  morteagor,  it  ap- 
peared that  the  records  showed  a  satisfaction 
of  the  note  described  in  the  mortgage.  Gom- 

{(lainants  produced  the  note,  with  payments  of 
Qterest  indorsed  thereon  after  the  date  of  the 
alleged  satisfaetton.  mortgagor  alleged 

in  his  answer  that  Ou  note  was  pisld  at  the 
time  satisfaction  was  recorded,  hy  giving  a 
note  to  be  secnred  on  other  iwoperty,  but  by 
mistalce  the  new  mortgage  covered  the  same 
property.  The  new  mortgage  was  on  record 
when  the  defendants  bought  the  land.  Hdd, 
tliat  the  land  was  subject  to  fapecloBare.-^SmMii 
T.  Stark,  (Colo.  App.)  S4  P.  258. 

 By  ootenant — Staiftiroeineiit  against 

ootenant. 
0.  When  a  ootraant  aiid  oomartsacor  hm 
ooDTcyed  his  tnteresr  In  the  land  Bxpremr  mOt- 
Jeet  to  the  mortgage,  and  the  otlier  cotenant  has 
been  obliged,  in  protecting  his  taterest,  to  pay 
and  take  an  assignment  of  the  note  and  mort- 
gage, the  tatter's  payment  does  not  exttngotah 
the  moTtgac^  but  he  maj  foreclose  it  on  the 
othra^B  intarnrfj— Tjiig  t.  Oadwdl,  (Hont)  84 
P.  867. 

ypTwlotmre. 

T.  A  personal  Judgment  on  a  note  aecnred 
17  a  tbM  trmt  deed  Is  emmeons,  stnce  (iw  se- 
curity mast  first  be  exhausted.  BarUeii  t. 
Ramem.  2B  P.  1088,  U  OaL  IM,  foUmd.— 
PoiraU  T«  PatiwHi.  (Cal.)  M  P.  677. 
 Attorney's  Abb. 

8.  A  tenant  in  common,  who  has  Iteai  ob- 
Uged  to  take  up  a  mortgage,  and  saes  to  rat- 
force  contribution  thereon  against  his  cotenant's 
Interest,  cannot,  as  part  of  the  decree,  be  al- 
lowed attorney's  fees  stipulated  in  the  mort- 

gge  in  case  of  suit  thoivon  for  the  bendftt  of 
e  mortgagee,  bat  not  paid  by  plaintiff  in  tak- 
ing up  the  mortga«s.— Lang  t.  (Adwdl,  (MontO 

— ^  Antion  fbr  OeflaieBcy. 

9.  Code  OlTil  Psoe.  I  TSS,  pmfaft>tdi« 
more  than  one  action  to  reoorer  a  d^  ur 
enforce  a  Toortgage,  does  not  premtt  a  new 
action  on  a  note  which  was  seeiu<ed  by  a  mort- 
gage to  recover  a  d«Scfen<7  left  oa  f(«eelosnre 
of  the  mcM-tgage,  aa  tiM  amount  realized  on 
foreclosure  nmv  be  treated  as  a  payment  on 
the  note,  and  the  action  as  brought  to  recover 
the  balanca.— Slumberg  r.  Blrcfa,  (Gal.)  34  P. 

10.  A  comidaint  to  recover  a  deficienc?  aft- 
er foredoBure  of  a  mortgage  secaring  a  note, 
which  shows  the  foreclosure  and  the  faot  tlut 
a  deficiency  resulted,  states  a  good  cause  of 
actloiL  whether  it  Is  based  on  the  note,  or  on 
an  Indebtedness  resulting  from  the  foreclosore 
and  deficiency.— Blumberg  v.  Birch,  (Cal.)  34  P. 
1-02* 

 Fersoaal  Judgment  for  defldeacy. 

11.  Where,  in  an  action  to  forectoae  a  mort- 
gage, the  personal  liability  of  one  of  the  de- 
fendants was  alleged,  it  was  error  to  strike 
out  the  portion  of  the  decree  providing  for  a 
deficiency  Judgment  if  the  pr(q)erty  mortgaged 
failed  to  B^  for  enough  to  satisfy  the  debt, 
though  the  comidaint  contained  no  express 
prayer  for  such  rwef.— Russell  v.  Hank,  (Utatu) 
84  P.  245. 

13.  In  an  action  to  foreolose  a  mortgage, 
in  wMch  so-vioe  is  made  1^  pnblicatioa  oiJy, 
the  court  has  no  jurisdiction  to  enter  a  per- 
Bcmal  judgment  for  a  defidmcy.— Blumberg  v. 
Birch,  (Cal.)  34  P.  102. 

— ■  JCzeoution  for  defloienc^. 

la  2  Oomp.  Laws,  1  8400,  provides  that 
thw  shall  be  but  one  action  for  any  debt  se- 
cured by  mortgage;  and,  where  it  appears  by 
the  return  of  the  officer  making  a  sale  under 
the  decree  that  there  is  a  balance  still  doe,  a 
Judgment  mar  be  entered  against  defendant 


persotially  JUable,  and  an  exaentSaa   ,  _ 

tberefoE.  HeW,  that  an  execatkm  esowt  ^ 
for  any  deftcmcgr  «  a  nKotsam  aale  bbil  a 

Judgment  Is  altered  therefor  alter  the  retn 
of  ttie  officer.— Bnssell  v.  tt«»v  (UtahO  M  P 
245. 

Bedemption— Sale  and  relaaBe  ofeqidtT. 

14.  Defendant  in  a  mortgas*  foradosure  ■=: 
made  a  compromise  agreement  with  plaiadS. 
whmby  the  latter  agreed  to  accent  a  put  i£ 
the  amount  claimed  if  paid  wltbin  16  maii:-. 
the  pnrpose  of  the  parties  stated  to  bt 

a  sale  of  the  mortgaged  premises  after  a  m 
sonable  time  to  extiagnish  the  debt  as  fixed  b] 
the  contract,  and  to  save  expenses  <rf  farads*'^ 
sale.  Ihe  contract  provided  that  the  lasd  y 
conveyed  to  trnstecs,  and  be  by  them  recoovs^ 
hi  case  d«C«idant  paid  plaioUff  withia  U 
months;  that  defendant  might  sell  anr  pan  » 
OATing  tiie  price  paid  to  plaintiff:  that  s*te 
12  and  before  16  months  ^^ntlff  ml^  i& 
the  renuUnder  at  auction;  tfiat  a  decree  shgit: 
be  entered  for  the  fnB  «™^n"l-  ctaimed.  sad  ir> 
eeedlngs  stayed  audi  the  eypiTaHon  of  the  I£ 
months,  at  the  end  of  which  time  the  tmcs 
Bho^  convey  the  unsold  land  to  plaintiS.  si* 
might  sell  it  tinder  the  decree.  In  f^ddi  am  t!» 
B«Teem^t  fixing  the  amount  doe  AoaU  be 
void.  I>ef endant  conveyed  the  land  t»  the  ti» 
tees,  and  then  negotiated  a  sale  to  H-,  bnr  i^ 
fects  in  the  title  delayed  the  tooting  of  the  nit 
until  after  the  16  months  durhiE  whic*  t» 
trustees  had  power  to  convey  to  a  purthue 
and  It  was  necessary  to  conrey  to  plaintif  = 
order  to  give  H.  a  good  title.  ITa&tiff,  wri 
oetendant  s  consent,  conveyed  the  land  to  E 

P^?®-  t***'  tS'il  Code,  i 

2^,  whfdi  provides  that ''all  contracts  forlt* 
TorfeiturB  of  jMoperty  subject  to  lien.  In 
faction  or  a  Ben  secured  therein-,  and  all  o* 
tracts  hi  restnUnt  of  the  right  of  nOemfim 
from  a  Uen,  are  void,"  bad  op  apolicadoa  a 
ratA^gnsacthm.— Corccran  t.  Hi^S^  |Cai^  H 

See  "Practice  fai  Civil  Gasaa,**  2. 
P^^udgment  on  pleadings,  see  "Pleadli^'' 

Per  new  trial,  see  fNew  Trial,"  2,  SL 
MUNIOTPAIi  00BPOItATEQS& 


See,  also,  "Counties;"  "Iirigadon;" 
and  Sdiool  Districts." 


"Scboeli 


FbdQg  water  rates,  see  "Mandamns."  a. 
Ii^unction  against  passage  of  ordutanec^  set 

Injunction,"  4.  — — — — , 
Local  Improvements,  assessments  fw.  aea  **Cm 

sUtutional  Law.'^  ' 
—  due    process  of  law,  see  **Gaaatitntiiffld 

law,"  14 

—-power  to  assess  property  of  state  te.  m 
„  "States  and  State  Officers;"  &  * 
Special  laws,  see  "Constitutional  rvw."  7.  & 
Territorial  cities,  limitation  of  Indrhfnflnfasi  ssi 
"Territories."  ^ 


Petitioa  for  fonnatioii  of  uattary  dte- 

triot. 

-  L  The  presoitation  of  a  petition  to  the 
board  of  county  supwviaors  prayinc  for  the 
formation  of  a  sanitaiT  district  is  a  soffidott 
manifeststion  of  die  desire  of  the  iietitionm 
toe  tlie  formation  of  such  a  district,  as  re- 
quired by  St.  1891,  p.  228,  and  the  petitiae 
need  not  ooatain  an  expren  statement  of  madk 
a  desire^  —Woodward  v.  Froitvalc  *UiiW»— 
Dlst^  (Oal.)  84  P.  288.  ««™7 
2.  A  petition  for  the  formation  of  sach  a 
district  Bigued  by  25  reeidents  and  iredxAdea 
of  the  proposed  district,  as  required  by  Sl 
1891,  p.  223,  is  not  vitiated  by  the  addition  at 
signatures  of  other  persons  not  possessing  the 
requisite  qualificatHHis.  —  Woodward  v.  Prmit- 
nEUSaidtaz7DisW(CaL)84P.28a 
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I.  §S  1,  8,  or  article  IB.  <  1%  reUting  to  tax«r 
on  and  public  IndebtedDesH. — Town  of  Val- 
erde  v.  Sbattack,  (Oolo.  Sup.)  34  P.  047. 

.mendment  of  charter — Procedure. 

4.  OitT  Gharter  Spokane,  ^nrtding  that 
or  propMed  amendment  most  be  ■obmitted 
>  ihe  city  council  at  one  meeting,  and  resub- 
litted  "at  the  aecond  regnlar  meeting  of  the 
>uncil  thereafter."  before  submiaaion  to  the 
ectore  for  adoptiMi,  does  not  make  an  amend- 
ient  iuvalid  because  not  resubmitted  till  after 
the  second  regular  meeting  of  the  council" 
nbsegnent  to  that  at  which  it  was  first  sub- 
litted.— Pierce  r.  Citj  Clerk  of  Spokane, 
tVasb.)  34  P.  428. 

Dcorporatlon  under  rold  act — Efieot  of 
reincorporation. 

5.  Act  March  27,  1890,  proTidea  that  noth- 
ig  thCTein  shall  prevent  the  r^corporation 
tiereunden:  of  towns  which  had  attempted  to 
icorporate  under  the  void  act  of  February  2, 
SSS,  and  empowers  snch  towns  to  incorporate, 
nder  section  4,  relating  to  reincorporationH. 
re/(f,  that  such  incorporation  would  not  validate 

pnor  street-grading  assessment,  made  under 
be  supposed  sanction  of  the  act  of  1888.— Town 
f  Medical  Lake  v.  Smith.  (Wash.)  84  P.  835; 
;ame  t.  Landis.  Id.  83a 

lethod  of  government— Eleotton  of  al- 
derman. 

6.  The  state  constitution  does  not  lmp««- 
ively  require  local  aldermanic  representation  In 
owns  or  dties.— Town  of  Valrerde  v.  Shat- 
ack,  (Odo.  Sup.)  34  P.  947. 

(ubmlssion  of  questions  to  voters. 

7.  Acts  1891,  p.  261,  provides  that  when 
I  city  fx>uucil  deems  it  aidvisable  to  borrow 
noney  or  create  an  indebtedness  for  mnnidpal 
lurposes  greater  than  1^  per  cent  of  the  city's 
axable  property,  it  shall  provide  therefor  by 
trdinance  specifying  the  amount  desired  to  be 
created,  and  the  same  shall  be  submitted  to 
he  electors  ai  such  city  at  a  special  election. 
leld,  that  where  such  an  ordinance  submitted 
wo  distinct  propoeitions, — one  to  fund  $20,000 
>f  old  debts,  and  the  other  to  borrow  $5,000 
'or  fntnre  parposee,— and  only  one  ballot  was 
ised,  so  that  the  voter  had  no  opportunity  to 
txjH-ess  himself  separately  as  to  each,  the  whole 
■lection  was  void— McBryde  T.  City  of  Bfonte- 
lano,  (Wash.)  34  P.  559. 

&  1  Gen.  St.  §  518,  provides  for  the  sub- 
nission  of  charter  amendments  to  the  voter  by 
lumbers.  City  Charter  Spokane  nrovidea  for 
be  tiubmissiion  of  amendments  oj  the  citv 
oiuicil  to  the  electors  for  adoption.  Bela, 
hat  the  fact  that  amendments  voted  on  were 
lot  numbered  when  the  city  council  concurred 
:herein  did  not  affect  their  validity,  they  haT< 
lUff  afterwards  received  from  the  city  clerk 
niiinliers  by  which  they  were  published  in  the 
■lection  notices,  and  referred  to  on  the  printed 
nnllots,  and  it  not  appearing  that  the  result  of 
the  flection  was  altered  by  the  absence  of  the 
ininiherH  when  the  proposed  amendments  were 
concurred  in  by  the  council,— Pierce  v.  City 
[;ierk  of  Spokane.  (Wash.)  34  P.  428. 

d.  A  recital  In  an  ordinance  submitting  a 
proposition  to  bond  the  city  for  the  estabhsh- 
mt>nt  of  an  electric  lighting  plant,  that  said 
ordinance  was  passed  in  pursuance  of  a  certain 
act,  is  mere  surplusage:  and  where  the  act  re- 
cited is  no  longer  in  force,  but  is  substantially 
re-enacted  by  tne  repealing  act  under  which  the 
ordinance  must  in  fact  have  been  adopted,  there 
is  no  i;roQnd  for  an  Injunction  on  the  bond  ia- 
Biio.—  r^wis  V.  City  of  Port  Angeles,  (Wash.) 
34  P.  U14. 
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there  is  no  error  in  admitting  testimony  of  the 
clerk  of  the  oonncU  that  he  served  a  proper 
notice  of  the  meeting  on  all  the  members,  the 
notice  not  having  been  entu^  ot  reetud.— 
V.  Dunham,  (Cal.)  34  P.  68. 

11.  The  consolidation  act  of  1856,  I  6&  !«• 
quiring  certain  ordinances  of  the  board  of  sn- 
pervisors  to  be  preseated  to  the  mayor  for  ap- 
proval before  they  take  effect,  does  not  make 
the  mayor  a  member  of  the  board  of  saper- 
visors,  as  a  "goTemlng  body."— Jacobs  v.  Board 
Sup'rs  City  and  Oonn^  of  Ban  Francisco,  (CaL) 
84  P.  680. 

IS.  The  constltntional  requirement  that  an 
ordinance  fixing  water  rates  should  be  passed 
by  the  board  'in  the  manner  that  other  or> 
dinances  or  legislative  acts  or  resolutions  are 
passed  by  such  body"  does  not  r«ider  the  m»f 
or's  approval  of  fba  ordinance. neceaaaiy  to  Its 
validity,  as  andb  ordinance  Is  not  indnded 
among  those  required  by  Consolidation  Act,  {  68, 
to  be  presented  to  the  mayor  for  approval. — 
Jacobs  V.  Board  Sup'rs  City  and  County  of 
San  Francisco,  (Cal.)  34  P.  630. 

 Subjects  of  municipal  legislation. 

18.  An  ordinance  prohlUti&g  the  location  of 
a  livery  stable  in  any  block  In  which  a  school 
building  Is  situated,  or  in  any  block  which  la 
opposite  to  a  block  in  which  a  school  building  is 
situated,  without  reference  to  the  manner  in 
which  such  stable  is  constructed,  kept,  or  used, 
and  without  further  specifying  the  distance, 
is  unreasonable,  and  cannot  be  upheld  under  a 
general  or  incidental  grant  of  authority  to  the 
city.— Phillips  v.  City  of  Denvw,  (Colo.  Sup.) 
84  P.  OQS. 
 Enforoement. 

14.  Since  Gen.  St  o.  19,  par.  88,  anthOTlMs 
the  commitment,  by  the  p<uice  judge  of  a  dty 
of  the  second  class,  of  a  [)erson  convicted  of 
violating  a  city  ordinance,  until  he  comply 
with  the  judgment  and  pay  costs,  it  Is  imma- 
terial that  the  ordinance  under  whidi  the  per- 
son Is  convicted  contains  no  provision  for  such 
commitment— In  re  McCort,  (Kan.)  34  P.  456. 

15.  Gen.  St  a.  19,  nar.  es,  provides  that  any 
person  convicted  of  violating  a  cit?  ordinance, 
and  committed  for  nonpayment  of  fine  and 
costs,  may  he  compelled  to  work  on  the  streets 
and  public  grounds  at  such  rate  per  day  as  the 
city  council  may  prescribe.  A  city  ordinance 
likewise  provided  that  audi  person  "may"  be 
compelled  to  do  such  work,  for  which  he  shall 
be  credited  one  dollar  for  each  day's  work 
done.  Held,  that  there  was  no  obligation  to 
so  employ  the  person  committed,  and  he  could 
not  claim  a  credit  for  time  during  which  he 
was  not  so  employed. — In  re  McCort  (Ean.) 
34  P.  466. 

Who  to  fix  water  rates. 

16.  Const,  art  14,  |  1,  providing  that  watw 
rates  "sbali  be  fixed  annually,  by  the  board  of 
supervisors  or  other  governing  body  of  snch  dt^ 
and  county,  by  <«dinance  or  otherwise.  In  the 
manner  that  other  ordinances  or  legislative  acts 
or  resolutions  are  passed  by  such  body,"  grants 
to  the  board  of  supervisors  of  the  dty  and 
coun^  of  San  Francisco  the  sole  power  to  fix 
the  water  rates  in  Bt;ch  dty  and  county.— Ja- 
cobs V.  Board  Sup'rs  City  and  County  of  San 
Prandsco,  (Cal.)  54  P.  630. 

Fire  department — Appointment  of  chief. 

17.  One  elected  chief  of  the  fire  department 
of  a  dty  of  the  fifth  class  under  an  ordinance 
providing  that  he  shall  be  dected  annually  by 
members  of  the  department  Is  not  entitled  to 
hold  the  position  for  the  year,  an  ordinance 
having  in  the  mean  time  been  passed,  to  take 
efEecC  immediately,  providing  for  the  appoint- 
ment of  the  diief  of  the  fire  department  by  the 


mitB  the  alleg&tioD,  and  in  sach  case  the  ooua- 
cU  could  have  no  juriBdiction  to  order  the  tnt- 

KlveniDnt.— Anastrcns  v,  Ogden  City,  (Utah,) 
P.  53. 

—  Contxaots  fbr  improrements. 

84.  A  requirement  in  a  Btreet-pavlns  eon- 
u«ct  that  the  contractor  ihall  keep  the  street 
In  repair  for  five  years  impoaea  an  additiona] 
burden  on  the  property  owners,  and  so  Tittates 
the  asseesment,  unless  expressly  authorized  by 
statute.  Brown  v.  Jenks,  (Cal.)  32  P.  701, 
followed.  —  Eizcelsior  Pay.  Go.  v.  Leach, 
(Cal.)  34  P.  116. 

85.  Testimony  that  the  requirement  of  re> 
pairs  did  not  enhance  the  amount  of  the  sno- 
ceaaful  Ud  i>  worthless  a«aliut  the  otujectten 
of  additiona]  burden,  since  it  ma^  have  en- 
hanced  other  Uds.  Brown  t.  Jenu,  <GaL)  82 
P.  701,  followed.— Excelsior  Rit.  Oo.  t.  Leach, 
(Oal.)  34  P.  116. 

 NeoesBl^  of  taking  bond  teom  oon- 

tractor. 

88.  Under  1  Oen.  St  {  2415,  (Laws  1887-88, 
p.  15.)  requiring  municipal  corporationa  con- 
tracting with  any  person  **to  do  any  work  of 
any  character  which,  if  performed  for  an  ludl- 
Tidual,  a  right  of  lien  would  exist  under  the 
law,  or  make  any  improTement  for"  such  mn- 
nicipality,  to  take  a  bond  conditioned  for  the 
payment  of  laborers,  mechanics,  and  material 
men,  a  city  contracting  with  a  person  to  grade 
a  street  is  not  required  to  take  a  bond,  as  it  is 
only  required  to  do  so  where  the  work  to  l>e 
done  is  suc^  that,  if  done  for  an  indivldnal,  a 
lien  would  attach  in  favor  of  laborers  and  oth- 
ers, and  no  lien  would  attach,  under  Oen.  St.  i 
1663,  for  labor  performed  on  a  street  for  an  in- 
dividual. Dunbar,  0.  J.,  and  Soott,  dis- 
aenUu^^iough  t.  City  of  ^ofcane.  (Waah.) 

■       AsBessment  of  benefits. 

87.  St.  1888,  p.  157.  S  7,  subd.  S,  proTidee 
that  "where  any  work  *  *  *  is  oooe  on 
either  or  both  sides  of  the  center  line  of  any 
street  tor  one  blodfc  or  leas,  and  further  work 
opposite  to  the  work  of  the  same  class  already 
done  iB  ordered  to  be  done  to  complete  the  un- 
improved portion  of  said  street,  the  assessment 
to  (-over  the  total  expense  of  said  work  so  or- 
dered shall  be  made  upon  the  lots  or  porti<Htt 
of  the  lots  only  fi-onting  the  portions  of  the 
work  so  ordered."  Held,  that  where  a  street 
was  ordered  to  be  oaved  for  one  block,' where 
not  already  so  itavea,  the  assessment  was  prop- 
erly  made  on  those  lots,  raily,  on  which  the 
work  done  iibuttt^.  —  McDonald  y.  Conniff, 
(  Cal.)  34  P.  71. 

38.  St.  1889,  p.  166.  provides  that  a  diagram 
shall  be  attached  to  tbe  assesament,  "exhibit- 
ing each  street  on  which  any  work  has  been 
done,  and  showing  the  relative  location  of  each 
lot  to  tbe  work  done,  numbaed  to  correspond 
with  the  numbers  In  the  assesammta,  and  show- 
ing the  number  of  feet  fronting,  or  Dumlter  of 
lotij  assessed  for  said  work."  Held,  that  the 
din^ram  need  aot  show  on  whnt  portion  of  the 
street  the  work  was  done. — McDonald  t.  Con- 
niff, (Cal.)  34  P.  71. 

89.  IFnder  a  city  charter  making  each  lot 
or  part  liable  in  whole  or  in  part  for  the  cost, 
as  the  council  may  determine,  of  an  improTe- 
ment  on  the  half  street  in  front  thereof,  and 

{>rovidiog  that  the  council  may  assess  on  each 
ot  or  tart  thereof  liable  therefor  its  proportion- 
nte  ithnre  of  said  cost,  it  is  proper  to  make  an 
flssftssmpnt  by  the  front  f oot,— "\V ilson  v.  City  of 
Salem,  (Or.)  34  P.  »;  Id.  091. 

4U.  An  abnttinc  property  owner,  with  actual 
kniiwledfie  ihat  the  work  is  Iteing  done,  cannot 
wait  till  tbe  completion  thereof  to  object  to 
ths  method  ot  assessment  or  other  torsgnlari- 


required  the  city  engineer  to  furnish  the  coun- 
cil with  estimate.  The  estimates,  in  addition 
to  the  items  of  paving  .and  cnrUng,  stated,  an- 
der  the  head  of  "gradingt"  that  66  cubic  yards 
of  excavatiw  and  4^  cubie  yards  of  embank- 
ment would  be  required.  The  grading,  if  taksa 
from  the  entire  surface  of  the  street,  would  in- 
rolve  the  removal  of  1  5-7  inches  In  depth. 
Beld,  that  It  would  be  asaamed,  from  the  small 
amount  of  the  so-called  "grading"  required, 
that  the  street  had  beeu  graded,  and  that  the 
grading  moitioned  in  the  estimates  was  merely 
the  removal  of  small  Inequaiities  in  the  aurface, 
and  therefore  an  asseesment  for  the  paving  and 
'curbing  was  not  invalid  on  the  ground  that  it 
required  grading,  widch  waa  not  moitioDed  Id 
the  resolution.— '^llams  T.  Blsagno,  (CaU  84 
P.  640. 

-—  Bnfioroement  of  aaseMments. 

48.  In  an  action  by  an  assignee  to  enforce 
an  assessment  for  a  public  improvement,  which 
was  against  a  certain  lot,  but  to  an  unknown 
owner,  the  feet  that  the  asrignment  which  de- 
scribes the  lot*  also  states  that  the  assess- 
ment was  to  a  certain  person  as  owner,  does 
not  render  It  Inadmissible,  as  the  name  ot  the 
alleged  owner  may  be  rejected  as  surplusage.— 
GiU  V.  Dunham,  (OaL)  34  P.  68. 

48.  The  Hen  of  an  assessment  for  a  public 
improvement  Is  mmly  an  incident  of  me  de- 
mand, and  passes  with  an  assitmment  thereof. 
-Gill  v.  Dunham,  (Cal.)  84  P.  64 

44.  A  recital  in  the  record  on  appeal  by  de- 
fendant^ In  an  action  to  enforce  a  street  assess- 
ment, that  plaintiff  iirodnced  two  witnesses 
who  testified  that  the  notice  of  the  improve- 
ment "was  posted  at  the  time  and  In  the  man- 
ner required  by  law,  both  as  to  the  number 
of  aaid  notices,  the  place  of  posting,  and  the 
time  during  which  the  same  remained  posted," 
BuffidKitly  shows  that  the  law  as  to  posting  the 
notice  was  complied  with.— Williams  t.  Blsag- 
no, (GaL)  34  P.  e40L 

 Bemediee  for  erroneoos  assess - 

ments. 

46.  A  Boffident  petition  waa  presented  in 
May,  1887,  to  the  mayor  and  councilmen  of 
Kansas  City.  Kan.,  for  the  grading  of  a  part 
of  a  street  at  the  cost  of  the  abutting  property 
owners,  under  Sesa.  Laws  1887,  c.  90,  S  ^  and 
on  September  22,  1887,  an  ordinance  was  duly 
passed  and  published  authorizing  such  Im- 
provement. Subsequently  the  street  wasgrad* 
ed  In  accordance  therewith,  and  the  cost  there- 
of ascertained  against  each  lot,  according  to 
the  appraised  value  of  the  iota  contained  in 
each  block  separately;  and  notice  was  i^vsn 
to  the  owners  of  abutting  pr<^rty  on  the  10th 
of  January,  1838,  of  auch  special  assessment, 
and  that  it  could  be  paid  in  30  days.  Like  no- 
tice was  given  on  the  25th  of  August,  1888, 
for  payment  of  tbe  improvement  on  or  before 
Septemlipr  27,  1888,  and  the  plaintiffs  made 
no  objection  to  sucli  assessment,  and  did  not 
attempt  to  enjoin  or  otherwise  interfere  with 
its  collection  until  August,  1801,  and  at  that 
time  oily  made  a  demand  on  the  mayor  and 
councUmeu  for  a  reapportionment  of  the  nssese- 
moot  on  the  whole 'length  of  tbe  street  so  Im- 
proved, according  to  the  provialons  of  the  stat- 
ute, delaying  legal  proceedings  to  compel  such 
reapportionment  until  August  22,  1892.  ffeld, 
that  as  plaintiffs  at  one  time  had  a  plain  and 
adequate  remedy  by  injunction  to  prevent  the 
ooUeetion  of  the  erroneous  assessment,  and  as 
they  were  guilty  of  great  luches  in  making 
their  demand  for  a  reapportionment,  manda- 
mus would  not  be  granted  to  compel  such  reap* 
portionment. — Simpson  t.  City  of  Kansas  City, 
OCan.)  84  P.  40& 
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Taxation. 

46.  A  proTislon  Id  a  dty  charter  that  tlie 
levy  and  collection  of  taxes  ahall  be  made  In  ao- 
eoTdance  with  the  reqnlrementa  of  the  "exist 
Ins  genwal  law,"  or  of  the  "seneral  law  now  In 
force,"  means  the  general  law  in  force  whoi 
the  tax  is  levied  or  collected,  and  not  the  gen* 
erfti  law  in  force  at  the  time  of  the  cltr's  in- 
corporation. —  Newman  t.  Gitj  of  NorUi  Ya- 
kima, (Wash.)  34  P.  92L 

47.  Under  the  charter  of  the  dtj  of  Seattle, 
wMdi  glTes  the  city  the  right  to  tax  aU  iwo&- 
ertr  within  Its  limits  "whidi  is  by  law  taxable 
for  territwial  and  eonnty  purpoees."  andh  litj 
had  no  authority  to  Impose  taxea  on  the  prop- 
erty of  a  railroad  company  which  was  exempt- 
ed 1^  grawal  law  from  taxation  for  tmrltonal 
and  county  purpoaea.— Colaml^  A  P.  8.  B.  Go. 
T.  GhUberg,  (Wudi.)  34  P.  163. 

Action  against— Averment  as  to  corpo- 
rate existence. 

4».  In  an  action  against  a  city.  Its  organisa- 
tion and  corporate  existence  are  aufflciently  al- 
leged by  statements  as  to  the  public  use  of 
streets  therein  "ever  since  the  orf^Dization  of 
said  city.  In  August,  A.  D.  1S87,  as  a  city  of 
the  third  clasa.'^Lewia  v.  City  of  Eakridge, 
(Kan.)  34  P.  892. 

Mutual  Benefit  Ixumranoe. 

Sea  'Insurance,"  14. 


NAKB. 

Idem  Bonans. 

It  is  no  ground  tor  quashing  an  indict- 
ment that  defendant's  name  of  "Barbara"  is 
spelled  therein  "Barbra,"  since  the  two  names 
are  idem  sonans.— State  t.  Haiat,  ^lon.)  34  P. 
463. 

Kational  Banks. 

See  ■'Banks  and  BanUot."  fi. 

Navigable  Waters. 

Bnioinlng  obstmetton  of  navigable  stream,  see 
Nuisance,"  2.  ^  ^ 

Kegrative  Pregnant. 
See  *Tleadtng.'*  3. 

Oontributory,  see,  also,  "Carriers,"  6;  "Master 
and  Servant."  27-80:  "Railroad  Companies," 
12-14. 

Defective  streets,  see  "Municipal  Corporations," 
23. 

Of  attorney,  see  "Attorney  and  Client,"  2-4. 

Of  carriera.  see  "Cawiere,"  8-6. 

Of  fellow  servants,  see  **Haster  and  Servant,** 

18,  19. 

Of  manter,  see  "Master  and  Servant.**  2-10. 
Of  railroad  company,  see  ''Railroad  Compa- 
nies," 0-20. 

Of  vice  prindpal,  see  "Master  and  Serrant,"  17. 
Whvt  oonstltateB. 

1.  A  teamster  driving  a  horse  and  cart  on 
a  road  erosalntr  a  railroad  tracit,  who  is  Injured 
bf  his  horse  shying  at  the  train,  is  not  debarred 
from  recovwy  by  the  fact  that  the  horse  was 
frightened  by  the  ordinary  movement,  noiae, 
or  appearance  ot  the  train,  if  it  further  appear 
ttiat  the  horse  was  ordinarily  well  broken  and 
gentle,  and  was  permitted,  by  defendant's  negli- 
gence iu  running  the  train,  to  come  so  close  to 
the  cioHsIoK,  before  he  or  his  driver  saw  the 
train.  thi\t  said  ordinary  movenieot  naturally 
friichteneil  him.  —  Carraher  v.  San  Francisco 
Bridge  Co.,  (Cal.)  84  P.  82& 


What  oonatitatea— THghtenSng  tuma. 

&  PiaintUr.  drivlnc  a  honm  and  cart  ap^ 
proached  defendant's  eroarinc,  when  m  tiala  a^ 
peared  on  the  crossing  two  feet  from  the  borM. 
tiie  engine  being  t>ehind.   TIm  bona  allied,  sal 
upset  the  cart   There  was  a  omU  ahed,  «1l  i 
was  within  sevoi  feet  of  the  erosrinc.  and 
strubted  a  view  of  all  cars  more  than 
from  the  crossing.   The  evidence  as  to  tisof..* 
was  conflictiug.    Defendant  geufxall]r  kept  i 
flagman  near  the  crosung,  and  the  engines  t>:- 
tlfied  that  the  flagman  signaled  him  ^t  'k*  I 
way  was  clear,  from  a  place  behind  the  ««!  ' 
shed,  where  the  flagman  and  plaintiff  could  M 
have  seen  each  other.  Held,  that  a  rerdict  for 
plaintiff  could  not  be  disturbed.— Oarraher  t. 
San  Francisco  Bridge  Co.,  (CaL)  34  P.  82& 

I^angerouB  premises. 

8.  The  fact  that  a  railroad  company  m- 
nceted  a  wpat  trade  to  a  mill  with  the  miiz 
back  at  one  aid  only,  so  that  it  woa  neceM.-; 
to  use  stakes  to  move  a  car  tlaerefrom  to  Li- 
main  trade  when  It  was  to  be  drnwn  bekisj 
the  engine,  does  not  show  tliat  the  comjmi^j 
was  negligent  in  comitructiug  ita  road.  »>  u 
to  make  it  liable  to  servants  of  the  mill  orat 
who  tnrned  the  aigin&  injured  In  movtnr  ■ 
oar  by  staking;  where  they  could  hare  had  Tb> 
car  drawn  in  mint  of  the  euidne,  and  in  .set 
case  the  engine  could  have  takra  it  fma  U< 
tTackw--Watt8  t.  Hart.  (Waab.)  34  P.  ^ 

Oontributory  negligence. 

4.  PlaintttTs  child,  two  year*  old.  CBcapnl 
from  its  home,  and  wandered  on  the  laitaw 
track,  distant  40  feet  ther^ma.  In  from  Art 
to  five  minutes  thereafter,  it  was  ran  orer  te^ 
injured  by  a  train  of  defendant's  carv.  II* 
mother  was  busy  troning,  and  did  pot  perM<t 
that  the  child  was  on  the  track,  and  the  tisii 
approaching,  until  It  was  too  lattf  to  raaeuv  il 
Tsbe  door  of  the  house  was  open,  and  there  w 
no  fence  snflideut  to  prevent  the  child  1n~ 
string  on  the  track.  Brid.  that  It  was  for  | 
Jory  to  determine  whether  the  mother  was  gt£- 
ty  of  negligence.— Atchison.  T.  &  S.  F.  R.  C«. 

V.  Calvert  (Kan.)  34  P.  976. 

5.  One  is  gnjlty  ot  contribntmr  nec£(»oi 
If  he  is  guilty  of  want  of  ordinarr  cark  and  tbe 
want  of  extraordinanr  carb  mo^,  b  no  d^ 
fense.— ToUn  v.  Omnibus  C»ble  Co..  (Cal.>  34 
P.  124. 

0.  Nesligence  on  plafaitiirs  part,  amonntiar 
to  absence  of  ordinary  care,  wlut^.  concurm.:- 
ly  with  the  negligence  of  defendant,  proximo 
1y  contributes  to  the  injury,  is  a  good  defeuc 
whether  or  not  defendant  with  ordinary  or  «• 
traordinary  care,  coold  have  gnarded  against  it 
— Tobin.v.  Omnibus  Cable  Co.,  (Cat)  34  P.  124. 

7.  Where  the  facts  constitntins  the  d^ei» 
of  contributory  negligence  are  so  diaeonnen'=xj 
from  the  facts  constituting  defendant's  aed. 
gence  that  it  cannot  be  determined  aa  a  mancf 
of  law  that  the  one  was  the  cause  or  aeqae*-* 
of  the  other,  their  relation  or  depend^ee  sheald 
be  submitted  to  the  jury. — Smith  v.  Ocx:1deaul 
&  Oriental  Steamship  Ckk,  (OaL)  84  P.  SL 
Burden  of  proofl 

8.  Under  Hills'  Am.  8t  I  2272.  provSdiat 
that  the  owners  of  reservoirs  shall  be  ualde  fcr 
floods  caused  by  the  breaking  of  embankments, 
one  injnred  is  not  bound,  in  the  first  iastaam 
at  least  to  show  nei^Igenoe  on  th«  part  of  On 
owner,  but,  if  ttie  owner  is  not  absoliiteb-  liable, 
it  is  for  him  to  enmerate  himself.— t«iiiser 
County  Ditch  Oo,  t.  Zimmennan,  (ddo.  Appi 
84  P.  IIIL 
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itrovialoii  for  attorney's  fbes. 

^    1.  Where  a  note  contaioa  a  momlaB  to 
bA  attorney's  fee  in  case  an  action  im  broofrb 
(mot  the  nolder  is  not  restricted  to  the  stacs- 
tot$  attorney's  fee^  but  mgj  noofm  a  raasa 
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3.  A  note  eigned  by  three  as  mak<^  was 
secured  by  a  trust  deed  by  only  two  of  tbem, 
conditioned  that  on  defanlt  in  the  interest  the 
whole  principal  shonld  at  once  mature,  notwith- 
standing anything  in  the  notes.  The  payee  be- 
ing also  beneficiary  of  the  deed,  indorsed  over 
the  note  and  assigned  the  deed.  Default  in  in- 
terest was  made,  and  the  deed  foreclosed  liefore 
the  matuiitT  expressed  in  the  note.  Held  that, 
since  the  third  maker  was  no  party  to  the  deed, 
and  so  not  jet  in  default  on  the  note,  the  in- 
dorBer*8  estate  could  not  be  sued  on  the  note 
for  the  deficiency.— Heisler  v.  L^on,  (Colo.  App.) 
34  P.  841. 

Bona  fide  purohftsers. 

8.  Where  a  note  has  been  transferred  by 
the  payee  to  a  firm  of  which  he  is  a  meml)er, 
the  firm  cannot  defeat  the  defense  of  fraud, 
in  an  action  thereon,  on  the  ground  that  it 
had  no  notice  thereof,  as  It  is  chargeable  with 
the  payee's  knowledge.  —  Calvert  t.  Dimm, 
(Colo.  Sup.)  84  P.  170. 

4.  Defendants  gave  a  note  t»  one  E.  for 
future  medical  treatment,  to  be  returned  if  a 
care  were  not  accomplished,  on  B.'8  fraudulent 
statements  of  the  atandlng  and  personnel  of 
bis  "institnte,"  and  of  its  practice  in  regard  to 
GollectinK  such  notes.  E.  the  same  day  trans- 
ferred the  note  to  plaintilf.  It  appeared  that 
before  this  B.  had  tried  to  sell  some  like  notes 
to  plaintiff,  who  said  he  would  not  buy  such 
notes,  because  they  were  given  for  medical 
treatment,  and  he  knew  there  would  be  trouble 
over  them;  that  plaintiff  had  himself  taken 
£.'s  treatment,  and  knew  his  "no  cure,  no  pay" 

Elan  of  businese;  that,  after  taking  this  note, 
e  said  he  hdd  the  notes  as  collateral;  that  he 
knew  such  men  at  B.  were  frauds;  that,  when 
fi.  failed  to  cure,  another  note  was  to  be  put 
in  the  place  of  that  which  was  to  be  surrender- 
ed, ffeid,  that  he  was  not  a  bona  fide  holder 
without  notice,  and  defendants  could  set  up 
against  him  B/s  fraud  in  obtaining  the  note. — 
Brook  T.  Teague,  (Kan.)  84  P.  8^. 

 Burden  of  proof. 

5.  One  who  obtains  a  negotiable  Instrument 
before  maturity  Is  presomed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  a  bona  fide  hold- 
er for  valne.— Voorhees  v.  Fisher,  (Utah,)  84  P. 
64. 

Guaranty  indorsed  on  note  by  payee — 
Beimbursement  of  guarantor. 

6.  Where  defendants  gave  plaintiff  and  an- 
other person  a  note  to  secure  an  indebtedness, 
end  the  note  was  indorsed  and  guarantied  by  the 
payees,  and  the  money  obtained  from  a  bank, 
and  when  the  note  became  due  It  was  not  paid, 
bnt  defendants  took  it  up,  and  gave  a  new  note 
directly  to  the  bank,  which  was  also  indorsed 
and  guarantied  like  the  old  one,  the  transactions 
show  an  intent  on  defendants'  part  to  have  the 
bank  carry  the  amount  of  the  note  on  the  Joint 
credit  of  themselves,  as  makers,  and  of  plaintiff 
and  the  other  payee,  as  indorsers  and  guaran- 
tees; and.  if  defendants  fail  to  pay  the  new 
note,  plaintiff  may  recover  from  them  the 
amount  be  is  compelled  to  pay  as  guarantor. — 
Austin  V.  Hamilton.  (Wash.)  34  P.  1097. 

Payment. 

7.  Possession  by  the  maker  before  ma- 
turity, and  after  It  has  been  In  circulation,  of 
a  note  payable  "on  or  before"  a  certain  date,  la 
presumptive  evidence  of  Its  paymoit.  —  First 
Nat.  Bank  v.  Harris,  (Wash.)  84  P.  466. 

Option  of  holder  to  declare  note  due— 
i  Answer. 

6.  In  an  action  on  a  note  an  Answer  al- 
leging that  a  prior  bdder  delivered  the  note  to 

I  pliiintiff  withont  consideration,  and  for  the  pur- 
pose of  colluding  with  tiie  plaintiff  to  defraud 

■•    asfsndaat,  la  tomfldent  as  fsiUng  t»  itate  the 


ai  pT  tir    '  '  " 

9.  In  an  action  on  a  note,  an  allegation  In 
the  answer  that  "plaintiff  Is  not  an  innocent 
holder  for  valne"  will  not  justify  the  admission 
of  evidence  of  facts  showing  a  want  of  good 
faith,  bnt  such  facta  must  be  distinctly  ajlesed. 
—Voorhees  v.  Flaher,  (Utah,)  84  P.  94. 

Who  entitled  to  payment — Bridence  as 
to  ownership, 

10.  Defendant  accepted  M.*8  offer  to  sell  him 
a  note  of  plaintiff  for  fSSO,  Its  face  value,  and 
sent  M.  a  check  in  payment,  and  requested  him 
to  forward  the  note.  M.'s  offer  was  never  re- 
scinded, nor  the  mode  of  payment  objected  to, 
but  be  did  not  collect  the  check  nor  send  de- 
fendant the  note.  Defendant  sued  on  the  note, 
and  on  the  same  day  plaintiff  ftald  him  the 
amoanC  of  the  note  with  Interest.  On  the  da/ 
after,  the  notawas  sent  for  collection  to  a  baut 
in  the  town  where  idaintiff  and  defendant  lived, 
and,  thoui^  defendant  advised  plaintiff  that  he 
owned  the  note,  and  that  he  would  give  plain- 
tiff a  bond  to  protect  him,  plaintiff  paid  tile 
amount  of  the  note  with  interest  to  M.  Held. 
that  it  was  wror  to  direct  a  verdict  for  {datntlff 
on  the  ground  that  defendant  did  not  own  the 
note  when  the  payment  was  made  to  him. 
— Wetzstein  v.  Joy.  (Mont.)  34  P.  S7& 

Actions  on. 

11.  Where  an  action  is  brought  by  the  payee 
of  a  negotiable  promissory  note,  who  aUeges 
that  he  Is  the  owner  and  holder  thereof,  but 
who  shows  by  his  petition  that  it  was  trans- 
ferred hj  Indwsement  to  another,  withont  any 
showing  of  Its  transfw  back  to  him,  and  the 
defendant  answers  by  a  gMieral  dmial,  not  roei- 
fied.  a  judgment  nptm  the  pleadings,  without 
evidence  of  possesion  or  ownership  of  the  note, 
cannot  be  sustained.  —  Hutchison  t.  Hyers, 
(Kan.)  34  P.  742. 

 Pleading. 

18.  In  an  action  on  a  note  made  to  idaln- 
tlff,  an  allegation  in  the  complaint  that  plam- 
tiff  is  the  owner  is  unnecessary,  and  may  be 
treated  as  sarplnsage,  and  a  general  doilal 
raises  no  issue.— BanK  <rf  Shasta  v.  Boyd*  (Gal.) 
84  P.  387. 

Vew  Fromlse. 

See  "limitation  of  Actions,"  15,  lOL 

NeiwspiHparM. 

Power  vt  court  to  forbid  pabUcatkm  «f  testi- 
mony, see  'Trial,"  1. 

NEW  TBIAIa. 

Decision  on  appeal,  see  "Appeal,"  99. 
Discretion  of  trial  court  In  paeelng  on  mottmi. 

see  "Appeal."  64-7L 
Necesdty  of  motion  for,  lee  "^peal."  2(k  21. 
Review  of  order  granting,  see  "Ajqpeal,"  57. 
Time  to  prepare  statement  tor  use  <m  api^lca- 

tion,  see  "Appeal,"  66. 

Statement. 

1.  Under  Code  Civil  Froe.  S  586,  which  pro- 
vides that  the  trial  -court  shall  not  extend  the 
time  for  filing  a  statement  on  motion  for  new 
trial  to  exceed  30  days  without  consent  of  tiie 
adverse  party,  a  statement  filed  more  than  SO 
days  after  the  first  order  granting  an  extension 
of  the  time  was  made  must  be  stricken  from 
the  record,  though  it  was  Sled  within  the  time 
fixed  by  subseguoit  extensions  granted  by  the 
court,  where  sncb  extenrions  were  made  with- 
ont the  consent  of  the  adverse  party.— Doyle  t 
Gore,  (Mont)  34  P.  846. 

Notice  of  motion. 

S.  Code  C»vil  Proc.  S  650.  subd.  4,  provides 
that  wlura  a  motion  for  a  new  trial  is  made 
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on  tfae  minutes  of  the  court,  and  errors  of  law 
are  relied  on.  the  notice  of  mottoo  maat  specify 
the  errors  relied  on,  and  "if  the  notice  do  not 
contain  the  epecificationa  *  *  *  the  moti(» 
must  be  denied."  Held  that,  where  the  notice 
does  not  contain  the  required  specification,  it  is 
radically  defectiTe.  and  cannot  be  ammided  hj 
ad^Dg  new  apecfficatioaB  after  the  time  for  fil- 
ing it  baa  expired;  and  if  it  is  so  ammded,  hy 
leave  of  the  trial  court,  aftn  such  time  has 
expired,  the  specifications  will  not  be  consider* 
ed  Ml  appeal.— Packer  Doray.  (Cal.)  34  p. 
628. 

B.  A  notice  of  motion  for  a  new  trial,  di- 
rected aninat  the  "flndines"  ratii^  tlian  against 
the  "dediloD'*  of  th*  oonrt.  ia  snffldent,  as  un- 
der Code  OtTil  Proc  H  632.  633.  the  findings 
coostitate  the  dedrioo.— Habmt  t.  Tryon.  (CaL) 
U  P.  Tlx 

A.bnndonment  of  application. 

4.  The  presentation  of  a  format  motion  for 
a  new  trial  In  writing,  and  the  withdrawal 
tiiereof,  and  substitution  of  ancnner,  does  not 
constitute  a  withdrawal  of  the  notice  of  inten- 
tion to  move  for  new  trial,  nor  an  abandonment 
of  the  proceeding.— Wastl  t.  Montana  UniMt 
By.  Oo.,  (Mont)  M  P.  844. 

Hisoondnct  of  Jtiry. 

ft.  Code  CiTil  Proc  S  296,  snbd.  2,  pro- 
ndea  for  a  new  trial  whenever  one  or  more  of 
the  jurors  shall  hare  been  induced  to  assent  to 
a  verdict  bv  a  resort  to  the  determination  of 
chance,  and  that  such  misconduct  may  be 
shown  by  alfidavits  of  the  Jurors.  Eeld,  that 
a  verdict  will  be  set  aside  on  an  affidavit  of  a 
joror  that  an  agreement  was  entered  Into  1^ 
the  jury  to  arrive  at  the  resnlt  by  a  "gnotient 
vtfdict/'  and  that  he  was  Induced  to  assent 
to  the  Tcrdiet  because  of  the  agreement  so 
made  and  carried  out,  though  the  affidavits  of 
other  Jurors  are  that  the  quotient  so  arrived  at 
was  used  as  a  basia  of  dlscnaafon  as  to  the 
atoonnt  of  the  verdietr-OofdoA  t.  TTCruthui. 
(Mont)  34  P.  185. 

Aooldent  and  surpHse. 

4k  "Accident  or  surprise  which  ordinary 
prndenoe  coald  not  have  ininrded  against,"  as 
a  ground  for  new  trial,  does  not  include  Ig- 
norance, mistakes,  nor  inUsppr^eiiBlou  -  of  an 
attorney,  not  occasiMied  by  the  adverse  party, 
nor  mismanagement  of  thp  defense  by  the  at- 
torney, through  design*  ignorance,  or  negli- 
gence.—Holdcrman  V.  Jones,  (Kan.)  84  P.  852. 

Newly-diiooTered  eridenoe. 

7.  A  new  trial  should  not  be  granted  on 
the  ground  of  newly-dlaoovered  evidence  unless 
such  evidence  is  very  clear  and  satisfactory, 
and  likely  to  affect  the  result.— Bftnmgarten  t. 

Hoffman,  (Utah,)  34  P.  294. 

8.  In  an  action  to  foreclose  a  mortgage, 
defendants  claimed  that  alterations  had  iseen 
made  after  execution,  and  plaintiff  testified 
that  he  went,  immediately  aner  the  admowl- 
edgment,  from  the  notary's  office  to  the  re- 
corder's oflice.  Defendants,  after  judgment 
for  plaintiff,  moved  for  a  new  trial  on  the 
ground  of  newly-discovo^d  evidence  that  the 
mortgage  was  acknowledged  at  least  an  hour 
before  Tt  was  recorded,  and  that  one  P.,  who 
occupied  a  pert  of  the  office  of  defendant,  saw 
plaintiff  make  alterations  after  acknowledg- 
ment Held,  that  where,  from  the  issue,  de- 
fendants had  reason  to  believe  that  plaintiff 
would  deny  that  the  alterations  were  made 
after  execution,  they  failed  to  use  dne  diligence 
In  gettteig  such  evidence,  and  the  motion  for 
new  trial  was  properly  overruled.— Harralson  v. 
Barrett  (Cal  l  M  P.  342. 

3.  An  affidavit  of  counsel,  on  information 
and  belief,  fnr  new  trial  for  newly-discovered 
evidence,  is  insa  f&cient.  —  Cole  T.  TliornbUTs. 
(Colo.  App.)  84  P.  1013. 

NominaUoo. 
See  "WIerdona  and  VotcM," 


IXoorndb, 

See  "Fnotka  in  avU  Cacea."  1. 
See  'Wegwdabl*  Inatrnmnitik'* 

Notice. 

Notlee  to  mredea  before  attesbkc  Jndrminl  ■ 

bond,  see  "Appeal,"  108. 
 before  revlYing  Judgment*  mm  "JBJff 

29. 

Of  ameal,  see  "Aroeat,**  0-14. 
Of  Section,  see  "Electiois  and  Yotcfs,"  2. 
Of  motion  for  new  trial,  see  **New  TrU."  1 1 
When  notice  to  agent  imputed  to  j/riadfiH,  m 
"Inanranc^"  & 

NOVATIOZr. 

What  oonstitutoB. 

1.  A  lumbw  firm  agreed  witti  two  ef  to 
members  to  sell  th«n  sawed  lumber  at  a  or 
tain  price.  The  two  members  formed  ■  w 
firm,  and  one  of  them  sold  his  interest  hi  tkt 
contract  to  the  other,  and  the  latter  sold  ioto- 
esta  th^eln  to  two  strangers.  The  M  fire 
continued  to  sdl  to  the  pnrcharing  concm  m- 
der  the  agreement,  and  to  recavc  paymET 
therefrom,  without  regard  to  its  pecsmmel  tk 
bills  bring  in  all  instances  made  out  is  tfe 
name  of  the  purchasing  concern.  IVre  vu 
DO  evidence  of  any  an-eement  to  release  (bt 
original  contractors.  HM,  that  there  vu  ■» 
novation,  and  the  Inmber  Arm  ooold  soe  «e 
of  the  purchasing  monbers  for  an  aecoantini 
withoat  joining  his  new  aasodatea  In  tiM  pn^ 
chasing  ctmtract— Chimin  Brovrn,  (OaL)  U 
P.  B25. 

a.  A  purchaser  of  land  assigned  the  cot- 
tract  of  sale,  on  vrfaldt  some  Mymests  t^ 
mained  due,  to  a  third  person,  vniMn  I>e 
introduced  to  his  vendor  as  tbn  man  to  wboa 
he  had  resold  the  land.  Such  assignee  tha 
told  the  vendor  to  look  to  him  for  the  ntt  •! 
the  payments,  to  which  the  vendor  replied  Alt 
it  made  no  difference  to  him;  that  he  woold 
make  the  deed  to  whoever  made  tlie  last  pB^ 
ment.  Veld,  that  there  was  no  novatioB  br 
whidt  the  assignee  of  the  eontnet  bertDr 
bound  fbr  the  purcbaiie  money  nt  to  be  piii 
— Osbnra  T.  DfSan.  (Waata.)  S4  P. 

Oquor  nuisance,  see  "Intoxicating  liqaen,"  & 
Prescriptive  right  to  maintain  obatriictloB  « 
street,  aee  "Municipal  CorporationB,''  20. 

Lirery  stable. 

1.  A  livery  stable  !n  a  town  or  dty  is  mt 
per  ae  a  nuisance,  though  It  may  become  wadt 
it  not  cooatmcted,  kept,  and  used  in  a  pnptf 
manner.  —  Phillips  v.  CSty  of  Denvs.  (Cok. 
Sup.)  34  P.  902. 

Bights  of  individual  witti  reqpeot  to 
publld  nuisance. 

2.  The  erection  of  a  dam  across  a  aavici- 
ble  stream,  though  a  nuisance,  will  not  be  ee- 
joined  on  application  of  one  sustaining  do 
cial  or  personal  injoiy  diereby.  Bseon  v.  1w 
tier.  (Or.)  34  P.  760. 

Oath. 

Adndnlstratlon  to  witness,  see  ^^tness,"  1 

OBSTBTJCriNO  J  UBTXCIL 

Information. 

1.  An  information  for  redsting  an  ofictf 
charged  that  defendant  did  "knowing.  ^ 
fully,  and  unlawfully  teust  him,  one  J.,  a  w 
■17  iharifC  •  •  •  dnly  awontsdi  qwitf**^! 
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and  nn^ng  as  such."  that  Hie  Informa- 

tion woold  not,  after  Terdict,  tw  adjodsed  In- 
■uffident  on  tbe  ground  that  it  did  not  ailecre 
that  defendant  knew  J.  to  be  a  depntr  aheiiff, 
itbat  objecUcm  not  haTlnic  bem  takra  before 
Trial  hy  demnrrer.— State  v.  Brown,  (Wash.)  84 
P.  133. 

2.  Ad  information  for  reaistin^  an  officer 
wtule  serviiiK  a  warrant  of  arrest  on  defendant 
alleeed  that  the  warrant  charged  defendant 
"with  a  crime  asainst  the  laws  of  the  state," 
and  that  It  **wai  duly  and  regularly  issned 
■from  a  Jnaticse  of  tbe  peace  courr'  of  a  certain 
precincL  ffeM,  that  tiie  avermenta  aa  to  the 
legality  of  the  warrant  were  sufBdent.— State 
T.  Brown,  (Waah.)  84  F.  188. 

Obstruction. 
Of  Ughwar.  aee  "Hii^ways/'  4.  6. 

OFFICE  AND  OFFICER. 

See.  also.  "Qerk  of  Court;"  "Jadgej**  "Juatlces 
of  the  Peace;"  "Receivers;"  ^'SheriHb  and 
Conatables;"  "Statea  and  State  Officers.*^ 

Anthority  of  bank  officers,  aee  "Banka  and 
Banking."  1. 

Conntr  officers,  aee  "Counties,"  1-3. 

Liability  on  treasorer'a  bond  becanse  of  nwneja 
lost  w  failure  of  bank,  election  of  remedies, 
see  "Principal  and  Surety,"  3. 

Presumption  as  to  performance  of  duty  by  offi- 
cers, see  "Corporations,"  23. 

EllgibiUty— Aliens. 

1.  Where  one,  without  the  auaiification  of 
being  a  citizen  of  the  United  Staten,  has  been 
elected  to  the  office  of  chief  of  police  of  a 
city,  tbe  election  will  bo  annulled,  and  his  cer- 
tificate caucded.— Drew  t.  Rogers,  (Cat.)  81  P. 
1081. 

B«Bignatlon  and  removal. 

2.  Under  Denver  City  Charter,  I  4a,  the 
governor  is  not  required  to  Institute  an  invee- 
tiration  of  a  Judi<^  nature  before  removing  a 

police  commissioner;  and  the  determination  of 
the  goTemor  of  the  sufficiency  of  the  cause  stat- 
o«l  in  coiicIii»<ivf.  though  the  cause  may  not  Im- 
port wrongdoing  to  tbe  officer  removed,  since 
the  only  restrictions  on  the  power  of  removal 
are  Titat  it  must  not  be  for  political  reasons, 
and  that  the  cause  must  be  stated  in  writing. — 
Trimble  v.  People.  (Colo.  Sup.)  34  P.  981. 

 Removal  by  governor. 

3.  Const  art.  4,  {  6,  which  provides  that 
the  governor  "may  remove  such  officer  for  in- 
competency, neglect  of  duty,  or  malfeasance  in 
office,"  aiwlies  only  to  officers  whose  offices  are 
astabliBhea  by  the  constitution,  and  to  officers 
whose  offices  are  created  by  law,  but  whose 
appointment  or  election  is  not  otherwise  provid- 
ed for'  and  does  not  apply  to  an  officer  whose 
office  IS  created  by  a  statnte  which  provides  for 
the  aivolntment  of  the  officer,  and  also  for  his 
Buspenaion  and  removal,  by  the  goveraor,  for 
cause  stated  in  writing,  but  not  for  political 
reasona.— jZtimble  t.  People,  (Colo.  SupO  34  P. 
981 

'4.  Const,  art.  12,  i  1,  grovldcB  that  "every 
person  holdin.^  any  civil  office  under  the  state 
or  any  municipality  therein,  shall,  unless  remov- 
ed according  to  law,  exercise  the  duties  of  such 
office;"  ana  article  13,  §  3,  provides  that  cer- 
tain officers  shall  be  liable  to  removal  for  mis- 
conduct or  malfeasance  in  office  "in  such  man- 
ner as  may  be  provided  by  law."  Held,  that 
inch  provisions  do  not  roquire  the  legialatiure 
to  prescribe  the  procedure  leading  to  removal 
before  an  officer  not  Hnble  to  impeachment  can 
be  removed,  and  that  aa  officer  is  removed 
"according  to  law"  if  removed  iu  accordance 
with  a  constitutional  stntnte.— Trimble  v.  Peo- 
ple, (Colo.  Sup.)  84  P.  KSl. 

6.  Denver  City  Charter,  {  45,  (Laws  1S08, 

173^  provides  that  the  govunor  shaD  ap- 


p<^t  the  police  oonunlaaloner  of  the  dly,  by 
and  with  the  advice  and  consent  of  tibe  ten* 
ate;  that  the  governor  may,  in  vacation,  fill 
vacancies  by  appointment,  and  that  all  ap- 

Staitmanti  by  the  governor  shall  be  made  with 
B  power  of  mqtension  or  removal  at  any  time 
for  cause  stated  in  writing,  but  not  fc^  polit- 
ical reasons.  Beld,  the  governor's  power  of 
removal  oxtends  to  officers  appointea  by  and 
with  the  constmt  of  the  senate,  an  well  as  to 
those  appointed  In  vacation  of  the  senate  to 
till  vacancies.— Trimble  v.  People,  (Colo.  Sup.) 
34  P.  981. 

Change  of  compensation  during  term. 

6.  Qen.  St  {  628,  relating  to  compensation 
of  citj  councitmen  while  acting  as  a  board  of 
equahzntion,  does  not  provide  that  they  shall 
be  entitled  to  compensation,  but  merely  ex- 
cepts them  from  the  prcAibition  against  reedv- 
Ing  compensation  at  all.  and  leaves  tbe  matter 
to  be  determined  by  me  conndL  ffWd,  tihat 
an  act  taking  away  the  power  of  a  city  coun- 
cil does  not  deprive  them  of  compensation, 
within  Const  art  2,  {  25,  fwludding  an  In- 
crease or  diminution  of  the  compensation  of 
a  public  officer  during  liis  t^m  of  office. — Heilig 
V.  City  Council  of  Puyallup,  (\Vash.)  34  P.  16C 
OfBcers  de  facto. 

7.  The  fact  that  the  persons  duly  elected 
aa  the  officers  of  a  sanitary  district  met,  quali- 
fied, and  organized  before  the  votes  were  can- 
vassed by  the  board  of  supervisors,  and  before 
they  were  officiall:r  declared  elected,  ia  no 
ground  fox  questioning  In  a  collateral  proceed- 
ing their  official  acts  done  after  such  canvass. 
—Woodward  v.  Fruitvale  Sanitary  Dist,  (Cal.) 
34  P.  289. 

Liability  fbr  moneys  lost  by  follore  of 
bank — ^SflRBot  of  bond. 

8.  Where  tbe  clerk  of  court,  aa  such,  de- 
posited, with  a  bank  in  good  standing,  moneys 
paid  Into  court  pending  Iftigation,  be  is  not  lia- 
ble on  Ua  offidal  bond  for  the  amount  ao  de- 
ported on  teilnre  of  the  bank.^WllSMi  v.  Ftto- 
ple,  (Colo.  Sop.)  84  P.  944 

Opinion  Testimony, 

See  "Brldence,"  9-21. 

Order*. 

See  **Practlce  in  GivU  Caaea,"  S. 

Ordinance. 

Of  dtiea,  aee  "Mnnlcipal  Corpctatlona,'*  10-15. 

Ooster. 

Of  cotenant,  see  "Tenancy  in  Common,"  1. 

Parol  Evidenoa* 

See  "BvidMUM,'*  26-82. 

PARTIBS. 

See,  also,  "Bljectment,"  8. 

Action  to  enforce  lien,  see  "Mechanki^  Uem,** 

36.  36. 

In  action  to  determine  wattt  rights^  aee  "Irri- 
gation," 9,  10. 

In  equity,  aee  "Equity,"  18. 

On  appeal,  see  "Appeal,"  22. 

To  foreclosure  of  mortgage  on  homestead,  heirs 
of  partim,  see  "Homestead,"  4. 

I  Proper  parties. 

1  1.  Where  a  mortgage  made  In  the  form  ut 
I  a  trust  deed  dMiveys  real  estate  to  a  trustee  for 
the  benefit  of  a  third  party,  to  secure  the  pay- 
ment of  an  Indebtedpess  to  such  third  par^, 
j  the  latter  may  maintain  an  action  in  hla  own 
I  name  to  recover  the  debt,  and  to  forecloaa  tlie 
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on  hia  em  tract,  paid  the  material  man  more 
Omn  die  T>Iiie  of  Us  materlala,  for  wUch  par- 
meiit)  tlie  mat^sl  man  gare  him  credit  m  bis 
Seneral  acconnt  against  such  contractor,  the 
material  man  not  knowing  whence  the  mon^ 
came,  and  ndtber  the  owner  nor  the  contractor 
glTing  any  directions  as  to  the  application  of 
the  parment — First  Presbyterian  Church  of 
HntdOnaon  t.  Santy,  (Kan.)  34  P.  974. 
Debt  oontraoted  in  foreign  country. 

4.  A  debt  contracted  in  a  foreign  conntry 
Is  payable  in  the  currency  of  that  counti^  and 
therefore,  where  the  creditor  sues  In  the  United 
States,  be  Is  entitled  to  recover  sach  aam  in 
mon^  of  the  United  States  as  eqnals  the  debt 
In  the  tor^iga  country  where  It  was  payable.— 
Orunmld  T.  Ffeete,  (Oal.)  84  F.  78. 

Penalties. 

Pot  nsiirr.  see  **Usnry." 

Personal  Injorieo. 

See  'images;**  "Negjigence." 

PetltKni. 

See  "Pleading,"  4-6. 

For  formation  of  lanlta^  district,  see  *Vnide- 
ipa]  Corporations,"  1,  2. 

Fhyslcdans  and  Bvargeoxm, 

Appeal  from  board  of  medical  examiners,  see 

^'Appeal."  8. 
Contest  of  win,  testimony  ot  phyddaa,  see 

"Witness,"  8. 

PUBIADHTOK 

Bee.  also,  'H^ftmages."  9,  10;  "Fraodolent  Con- 
▼mnces,"  10-18;  "Ijlmitatiai  of  Acttons," 
17,  uT^^futer  end  Servant."  9;  "NesotiaUe 
Instramenta,"  12;  "Set-Off  and  Coontw- 
dalm."  2. 

Action  against  ■nretice,  see  "Prlndpal  and 

Surety/^  8. 

 for  Ubel.  see  "Libel  and  Slander"  & 

on  contract,  see  "Contracts."  18-20: 

 on  policy,  see  "Insarance,"  10. 

Alleging  estoppd.  see  "Estoppel."  14,  IS. 
——release,  see  ''Release  and  Discbarge,"  4 
Avennent  as  to  city's  corporate  ezistence,  see 

"Municipal  Corporations,^*  48. 
Demurrer,  see  "Mnoicipal  CorporatlMis,"  88. 
Effect  of  demurrer  as  admission,  review  on 

appeal,  see  "Appeal,"  66. 
J'oiDcler  of  causes,  see  "Action," 
Fleeding  and  proof,  see  "Insurance,"  13. 
 of    corporate    existence,    see  "Cotpots- 

tions,"  4,  5. 

General  principle  of  coDBtruotion. 

1.  Under  Rev.  St  (  4207,  providing  that  in 
the  construction  of  a  pleading  its  alTegat^s 
must  be  liberally  coastriied  with  a  view  to  sub- 
■tantlal  Justice,  a  pleading  is  not  to  be  con- 
fltmed  most  strtmgly  a^inst  the  pleader.  — 
Cantwell  v.  McPherson,  (Idaho)  84  P.  1099b 

Alleging  oonoluaions  of  law. 

5.  A  complaint  In  an  action  on  an  ac- 
eoont.  which  alleges,  generally,  "nnreasonahle 
end  vexatious  delay"  In  making  payment,  and 
swks  interest  thereon,  la  sufficient.  In  the  ab- 
sence of  any  objection  thereto,  to  admit  proof 
of  the  facts  constituting  such  delay;  and 
where  Judgment  is  rendered  by  default  against 
defendant,  for  the  interest  claimed.  It  will  be 

Sesumed  that  such  proof  was  offered.— Keys  T. 
orrlson,  (Colo.  App.)  34  P.  259. 

Relative  pregnant. 

3.  In  an  action  In  the  nature  of  a  quo 
walmato,  brought  br  the  attorney  general,  to 
have  a  cotaln  road  declared  a  highway,  and  to 


twij<rfn  defendant  from  odleetfng  tx^  flmeoa, 
an  averment  In  the  ooDqdalnt  ttiat  "ftw  more 
than  rix  montlw  last  pMt  defendant  has  had 

no  franchise  or  right  to  demand  or  take  toU," 
is  not  an  admisaicxi  of  the  existence  of  such 
franchise  or  right  previous  to  that  period. — 
People  T.  Voleane  Oanyon  Toll-Road  Co.,  (Oal.) 
84P.  S22. 

Petition  or  complaint. 

4.  Under  Rev.  St  i  2447,  providing  that  a 
petition  must  contain  a  statement  of  the  facts 
constituting  a  cause  of  action  in  ordinary  lan- 
guage, an  exhibit  attached  to  a  petition,  and 
therein  referred  to  as  a  part  thereof.  Is  not  a 
part  of  the  petition,  and  cannot  be  referred  to 
to  determine  the  sufficiency,  or  to  supply  alle- 

Stlons  omitted  thwefrom.— Hartford  Jire 
.  V.  Kafan,  (Wyo.)  84  P.  895. 

5.  Where  a  complaint  alleges  that  defmd- 
ant  is  a  corporation  organized  for  the  purpose 
of  paying  its  members  periodical  installment  en- 
dowments; that  plaintiff  became  a  member,  and 
received  a  certimmte  entitling  her  to  li^ts  of 
membership,  and  participation  In  the  endow- 
ment fund  to  the  extent  of  $6,000,  to  be  paid 
at  10  stated  p^ods,  etc.;  that  defendant  there- 
mon  executed  a  certain  contract  in  writing, 
whereby  it  promised  and  agreed  to  pay  plain- 
tiff, on  a  certain  date,  $600,  and  that  no  part 
of  said  sum  has  been  paid, — a  demurrer  on  the 
ground  of  ambigully  Is  properly  overruled,  as 
it  is  clear  that  the  cause  of  action  is  based  on 
the  written  contract  to  pay,  and  the  previous 
allegations  are  but  inducements  to  the  contract. 
— Henke  v.  Eureka  Endowment  Ass'n  of  Oal- 
Ifomia.  (Cal.)  34  P.  1089. 

6.  In  an  action  by  an  execution  debtor, 
against  a  sheriff  to  recover  damages  for  selling 
land  without  notice,  the  oomplaint  need  not 
allege  that  the  sherifTs  return,  that  he  has 
^ven  notice,  la  false. — ^Baksr  t.  Budwr,  (CM.) 
84  P.  849. 

Demurrer. 

7.  A  joint  demurrer  by  several  defendants 
must  be  overruled  If  the  complaint  Is  good  as 
to  eltho-  of  them.— Asevado  v.  Orr.  (Cal.)  34  P. 
777, 

6.  Under  Civil  Code,  {  222,  providing  that 
the  judgment  may,  when  Justice  requires  It,  de- 
termine the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves,  where  the 
answer  shows  that  one  of  the  plaintiffs  had  be- 
come Jointly  liable  with  defendant  on  the  con- 
tract In  suit,  a  general  demurrer  to  audi  an- 
swer should  be  orermlcd.  —  Jmms  t.  Pent, 
(Colo.  Sup.)  84  P.  728. 

9.  A  demurrer  to  a  complaint  containing 
two  counts  cannot  be  sustained  If  either  count 
Is  good.— Asevado  v.  Orr,  (Cal.)  84  P.  777. 

Answer. 

10.  An  answtt  wherdn  deftadants  "say" 
that  they  deny  each  and  every  allegadon  in  tne 
oomplaint,  wBle  not  commendable.  Is  a  denial, 
and  will  be  sust^ned,  unless  objected  to  at  the 

E}per  time.— Town  of  Denver  t.  City  of  Bpo* 
ne  FaUs,  (Wash.)  84  P.  926. 
11  In  an  action  on  a  note,  an  aU<Hntlon  In 
the  complaint  that  it  has  not  been  ptald  is  ma- 
terial, and,  when  the  complaint  is  unverified, 
the  issue  of  nonpayment  is  raised  by  a  general 
denial,  so  that  the  answer  cannot  tie  stricken 
out  as  sham.— Bank  of  Shasta  v.  Boyd,  (CTal.) 
84  P.  337. 

tL  Where  It  appears  from  the  of  a 

note  and  mortgage  sued  on,  and  which  are  set 
out  In  the  complaint,  that  the  actton  Is  not 
barred,  an  unverified  answw  setting  up  the 
statute  of  limitations,  since  It  admits  the  due 
execution  of  the  note  and  mortgage.  Is  pr 
strickeo  oat  as  shanu— Bank  of  Shasta  t. 
(Cel.)  84  P.  887. 

18.  In  an  action  to  foredoae  a  mortgage 
made  by  a  corporation  on  its  brewery  plant,  a 
denial  In  his  answer,  its  assignee  for  the 
ben^t  of  creditors,  on  mf<amatliu  and  bdieC 
that  certain  appliances  connected  with  property 
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deaoribed  in  the  mortgage  were  attached  to  the 
realty  and  wero  fixtures,  was  iaBofficient,  since 
lie  raiiAt  be  preaamed  to  be  In  poBsession  and  to 
hare  knowledge  as  to  each  fact. — G-ribble  t.  Oo- 
liuubus  Brcwine  C!o.,  (Cal^  34  P.  527. 

14,  Plaintiffs  motion  for  judgment  becaase 
the  answer  la  eva^ve  is  properly  denied,  where 
plalntitPa  objection  to  the  answer  may  be  orer- 
come  by  the  correction  of  an  evident  clerical 
error  which  the  context  shows  to  be  the  use  of 
'Vhen"  for  *Vhere."-Raker  t.  Bacher,  (CaL) 
84  P.  654. 

16.  Aq  answer  alleging  that  defendant  "de- 
nies any  knowledge  or  information  sufficient  to 
form  a  bettef  as  to  the  allegations  of  the  com- 
plaint Is  defectiTe,  as  it  does  not  show  that  he 
«0Qld  not  have  obtained  such  information.— 
Jones  T.  Perot,  (Colo.  Sup.J  34  P.  728. 

Answer — InoonsiBtent  defenses. 

16.  In  an  action  for  breach  of  contract,  the 
answer  d«iied  the  breach  alleged,  and  afflrma- 
tlTely  lUleged  that  defendants  continned  to  per- 
form the  work  proTidcd  for  by  the  contract  nn* 
ttl  directed  by  plaintiffs  to  desist  from  so  do- 
ing. Held,  that  such  defenses  were  not  neces- 
sarily Inconsisteot,  and  that  the  court  properly 
refused  to  strike  out  the  answer  for  alleged 
{ncontustracy  in  the  d^rase.— Brown  t.  Porter, 
(Wash.)  34  P.  1105. 

Tailore  to  answer  cross  complttlnt. 

17.  In  an  action  for  partnership  accounting, 
defendant  filed  a  "cross  complaint"  which  re- 
lated to  the  ^rtnership  transaction  set  forth 
in  the  complaint,  alleged  the  partnerdtkt  con- 
tract in  somewhat  different  terms,  and  con- 
tained only  matters  in  avoidance,  or  coastitnt- 
lug  a  defense  or  counterclaim.  Held,  the  aver- 
uients  of  the  cross  complaint  were  not  admitted 
by  failure  of  plaintiff  to  answer,  as  the  cross 
complaint  was  really  an  answer  to  the  com- 
plaint, and  therefore  its  averments  were  deera- 
«d  controverted,  ander  Code  Civil  Proc.  |  462.— 
Haight  V.  Tryon,  (Cal.)  34  P.  712. 

Motion  to  oompel  election. 

18.  A  cause  of  action  may  be  stated  in  dif- 
ferent counts  in  order  to  meet  any  possible 

8 base  of  the  evidence,  and  the  pleader  will  not 
e  required  to  elect  on  which  count  he  will 
Iffoeeed.— Remy  v.  Oldi^  (Cal.)  84  P.  216. 

Amendment. 

19.  Where  a  defendant,  under  leave  of  court, 
filed  a  supplemental  answer,  another  judge 
could  not  order  it  stricken  from  the  files 
cause  not  filed  in  apt  time,  nor  because  the  case 
was  set  for  trial  before  the  leave  was  granted 

.and  the  answer  filed.  —  Chiddlng  t.  Colorarlo 
Springs  Live-Stock  Co.,  (Colo.  App.)  34  P.  942. 

20.  In  ail  action  by  a  mortgagee  for  conver- 
sion of  the  mortgaged  chattels,  there  is  no 
abuse  of  discretion  in  allowing  defeadant,  at 
the  trial,  to  amend  his  answer,  and  to  aver  that 
the  mortgage  was  released  before  defendant 
took  the  property.— Irwin  v.  McDowell,  (Cal.) 
54  P.  70S. 

21.  Under  Sess.  Laws  1889,  p.  73,  provid- 
-ing  that,  when  facts  occurring  subsequent  to 
the  commencement  of  an  action  render  it  prop- 
er, they  may,  hj  leave  of  court,  be  presented 
by  supplemental  pleadings,  and  issne  taken 
thereon  as  in  case  of  original  pleadings.  It  was 
not  error  for  the  court  to  refuse  to  allow  facts 
occurring  subsequent  to  the  commencement  of 
the  action  to  be  pleaded  as  an  amendment  to 
the  oHs^nal  answer,  but  to  require  them  to  be 
••at  out  In  a  supplemental  plending.— Sylvester 
T.  Jerome.  (Colo.  Sup.)  34  P.  760. 

22.  It  Is  in  the  discretion  of  the  trial  court 
to  refuse  to  allow  an  amendment  of  the  com- 
plaint by  striking  out  certain  admissions  there- 
m,  after  the  report  of  the  referee  in  the  case 
has  been  made. — ^Buno  t.  tiomer,  (Colo.  App.) 
24  P.  2S6. 

SB.  Where  the  complaint  in  an  nction  for 
4xmrei'sion  describes  plaintiifs  as  heirs  of  one 
S.,  which  is  maralj  matter  of  Inducement,  an 


amendment  will  not  be  allowed,  after  trial  k 
ns  to  count  on  plMDtiffs'  rights,  aa  heart  B- 

5 [hose  estate  had  not  been  adminitered  as  <r 
istributed,  to  sue  for  ctniTermaa  of  nrop^ 
uf  which  they  hod  nerer  been  In  possmiuu 
and  which  defendant  had  reouwed  under  aos- 
tract  to  which  plaintiffs  were  not  parties,  n 
such  amendment  would  raise  new  iaaoes,  wliiik 
would  probably  require  a  new  tximL — -Bniuw  v. 
Parker,  (Cal.)  34  P.  234. 

Pleading  and  proof. 

24.  Where  an  action  on  a  ccm  tract  te  tm 
stmcting  a  building  foundation,  Icea  an  aBs*- 
ance  for  deviation  from  the  requirements  sf  tht 
contract,  is  tried  on  the  theory  that  a  ksmri- 
edge  by  defendant  at  the  time  of  defeetire  eoc- 
Btruction,  without  objection,  mlofat  predode  hff 
from  insisting  on  plaintitFs'  fauare  to  pHfin 
their  contract,  it  u  error  to  nclnde  avidcMi 
that  defendant's  httsband,  who  was  orerseeiai 
the  work,  was  her  agent,  on  the  tawxaA  tb: 


sudi  agency  was  not  alleged  by  plaintiffL— It 
Dermott  v.  Ofimm.  (Colo.  App.)  84  P.  900. 

36.  Under  an  answer  denying  that  {lUiiitif 
ever  owned  the  land  in  dispute,  defendaat 
show  that  a  deed  to  plaintiff  absolnte  in  for: 
was  a  mortgage.— Wenxel  t.  Scholtx,  (Call  31 
P.  C9ti. 

26.  Evidence  only  tending  to  estabUsh  par 
of  ao  answer  which  haa  been  atrickm  oo*  ^ 
properly  excluded.— dty  of  Banta.  Ana  t.  Bmi- 

Tin,  fCal.)  34  P.  224. 

.  27,  In  an  action  to  condemn  land  for  ■ 
street,  evidence  of  irregularities  In  the  pn- 
ceedings  to  open  the  street  is  properly  exclud- 
ed where  irregularities  are  not  allesed  in  tbr 
answer.— City  of  Santa  Ana  t.  wVt"".  (Cib 
84  P.  224. 

 Variance. 

88.  Where  a  complaint  alleges. an  ofne 

contract  between  plalntHF  and  defendant,  tkerr 

can  be  no  recovery  on  proof  of  a  contract  b*- 
tween  defendant  and  a  third  person  for 
tiffs  benefit.— Hoynes  v.  Tacoma,  O.  A:  O.  E 
R.  Co.,  (Wash.)  M  P.  922. 

S9.  In  an  action  on  notes  given  for  the  prur 
of  land  sold  by  plaintiff  to  defendant,  plaintiC 
cannot  escape  the  effect  of  having  foiled  to  p*r- 
form  by  tendering  a  deed,  on  the  sround  tba* 
it  would  have  been  nseless,  wh^lre  he  has  bo: 
alleged  such  excuse.  —  Underwood  t.  1W, 
(Wash.)  84  P.  llOa. 

80.  Nor,  In  tiM  absence  of  moper  aUegatioa>. 
can  plaintiff  show  that  he  baa  nHray*  >»n 
ready,  willing,  and  able  to  perform.— CodH^ 
wood  V.  Tew,  (Wash.)  34  P.  1100. 

SI.  In  an  action  by  real-estate  agents  to  r- 
oover  commissions,  where  the  mi^iial  oootnct 
which  was  set  out  In  the  petitfon  redted  dat 
a  part  of  the  oonrideration  fat  the  luid  mu 
to  be  paid  in  cash,  tbe  admindon  of  erideon 
that  the  ovmer  subsequently  agreed  to  accept 
aa  cash  a  secured  note  offered  bj  the  pmpo^ 
purchaser  does  not  constitute  a  in*r»»HHl  tsd- 
ance.— Davis  v.  Lawrence,  (Kan.'t  34  P.  lOSL 

83.  An  action  on  contract  will  be  dismisH^i 
where  defendant  shows  illegaUty  of  the  cnc 
tract  by  proper  cross-examination  of  plaintif* 
witnesses,  though  defendant  did  not  special'? 
plead  such  Illegality. — Ah  Doon  t.  Smith.  iOt.\ 
S4  P.  lOM. 

88.  In  an  action  to  restrain  a  chattel  mort- 
gagee from  foreclosing  his  mortgage,  where  tb« 
complaint  proceeds  on  the  theory  tLat  the  avT.- 

f:agee  had  accepted  a  deed  of  the  morteaccr'f 
and  in  full  satisfaction  of  his  debt,  and  bii 
promised  to  discharge  the  mortgage,  the  nhirt{»- 
gor  is  not  entitled  to  an  accounting  by  tbe  mort- 
gagee as  to  the  value  of  the  land,  or  the  pn^ 
ceeds  realized  by  him  from  its  sale,  since  ihl* 
is  not  within  the  issues  presented  v  his  rt«- 
plaint.— Davla  v.  HincUIfb,  (Wadu)  34  P.  ItlS. 

Failure  to  Aeny  ezeoaticm  of  iastn* 
ment  under  oafli. 

84.  in  an  aetioa  for  moner  had  and  reerivei. 
the  complaint  ailegad  that  daffandant  had  « 
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of  tbe  luod,  and  tnat  botb  oZ  tbe  eiaimants 
bad  thre«  Tears  latw  usigaed  the  certificate  to 
plaintiff.  The  answer  alleged  that  the  dispute 
was  settled  on  July  8.  1884.  «iz  days  after  the 
date  of  the  certificate,  aad  that  both  the  claim* 
ants  had  on  that  day  executed  to  defendant  a 
written  release  of  all  their  rights  to  the  mon^, 
a  copy  of  which  was  set  out  in  tiie  answer. 
H^d,  that  plaintifiTs  failure  to  deny  the  execu- 
tion of  the  release  by  afiidarit  filed  with  the 
clerk  of  court,  as  required  by  Code  Civil  Proc. 
I  448.  admitted  the  genninenass  and  dae  execu- 
tion of  the  release,  and  it  mnst  be  taken  to  be 
what  it  anpeora  to  be  on  its  face-^Petersen  t. 
Taylor,  (Cal.)  34  P.  724. 

35.  A  petition  for  damage  for  stock  killed 
t>y  cars  alleged  that,  before  snit  commenced,  de- 
fendant A.  Co.,  by  aoDW  srrangemeut,  whose 
date  and  exact  nature  were  to  plaintifC  un- 
known, assumed  control  of  the  line  of  defend- 
ant S.  Co.,  and  by  written  contract  agreed  to 
and  did  becmne  liable  for  the  killing  of  nlain- 
tifE'a  stock  to  the  same  effect  that  the  a.  Oo. 
was  liable:  that  plaintiff  rainld  not  set  out  a 
copy  of  said  wiittm  agreement,  becanse  It  was 
not,  nor  ever  had  been,  tn  his  contn^  Defend- 
ant A.  Oo.  filed  a  eeoierai  denial,  not  verified. 
Held,  that  said  answer  admitted  tbe  written 
aereement  and  Its  purport  as  pleaded.— Atchi- 
mo.  T.  &  8.  F.  B.  Oo.  BeO,  (Kan.)  S4  P. 
350. 

Waiver  of  otatjeotions  and  aider  hy  V9t- 
diet. 

86.  Defendant  does  not  waive  hU  demurrer 
for  misjoinder  of  causes  by  ausweriug  the  com- 
plaint, and  going  to  trial  on  the  merits,  after 
the  demurrer  has  been  improperly  overruled. — 
TbeliD  V.  Stewart,  (Cal.)  $4  P.  861. 

87.  Krror  in  striking  out  parts  of  a  com- 
plaint is  waived  by  the  subsequent  filing  of  an 
amended  complaint. — Collins  v.  Scott,  (Cal.)  S4 
P.  1085. 

8S.  In  an  action  on  an  account  which  was 
-commenced  before  a  Justioe  of  the  peace,  where 
the  bill  of  particulars  did  not  ask  for  interest, 
though  plmfntifC  was  entitled  to  it.  and  on  ap- 
peal the  court  charged  that  the  action  was  for 
a  certain  sum,  with  interest,  and  no  objection 
was  made  at  the  time,  tbe  case  will  be  treated 
as  though  an  amendment  had  been  made  to 
the  pleadings.  Gas  Co.  v.  Schliefer,  22  Kan. 
468,  followed.— Union  Pac.  Ry.  Co.  v.  Win^ 
botham,  (Kan^  34  P.  1052. 

80.  Code  CiviJ  Proc.  S  55.  provides  that, 
where  misjoinder  of  causes  of  action  appears 
•on  the  face  of  the  complaint,  advauta^e  there- 
of must  be  taken  by  demurrer.  Sections  50, 
450,  restrict  the  right  to  raise  ^e  question  of 
misjoinder  to  answer,  if  the  fact  does  not  ap- 
pear la  the  complaint,  and  provide  that,  in  case 
of  a  failure  to  take  advantage  of  the  defect  in 
•either  one  of  th^  two  waj's,  it  will  be  deemed 
waived.  Bdd,  that  a  judgment  by  default.  In 
an  action  In  which  there  was  no  appearance  by 
defendant,  will  not  be  reversed  Iwcauae  there 
was  a  misjoinder  of  causes  of  action. — ^K^s  T. 
Morrison,  {Colo.  App.)  34  P.  259. 

Motion  for  judgment  on  pleadings. 

40.  In  an  action  by  the  administrator  of  a 
deceased  landlord's  estate  for  the  possession  of 
leased  premises  for  nonpayment  of  rent,  where 
the  tenant's  answer  admits  having  lensed  the 
premises  from  decedent,  and  also  default  in 
the  payment  of  rent,  Judgment  on  the  plead- 
ings for  plaintiff  is  justified.— State  v.  votaw, 
<Mont.)  34  P.  315. 

41.  PlaintifC  became  the  purchaser  in  1874 
■of  lots  which,  by  the  snrv^  under  which  he 

?ur<!^a8ed,  were  contiguous.  On  a  survey  in 
885  it  was  found  that  there  was  ground  be- 
tween these  lots,  for  which  piece  plaintiff 
brought  suit  He  alleged  adverse  possession 
•of  such  piece  from  tbe  time  of  his  purchase, 
but  In  sudi  an  obscure  way  as  to  reauirs  a 


denied  actual  occupation  by  plamtiff  of  such 
fractional  piece  previous  to  tne  later  survey, 
alleging  that  it  did  not  lie  between  the  lots 
purchased  by  plaintiff,  and  that  hence  the  pos- 
seaaion  of  those  lota  porch  as  ed  by  plaintifl 
could  not  have  included  possession  of  the 
ground  in  eontrovenr.  B«d,  that  plaintifC 
was  not  entitled  to  Judgment  on  the  pleadings. 
De  ^tt.  X,  disaenttD^  on  the  ground  that  the 
pleadicgs,  construed  in  connection  with  an 
agreement  between  the  parties,  were  sufficient 
to  justify  a  judgment  theraon.-^oraky  t.  Mo> 
ran,  (Mont.)  34  P.  360. 

43.  The  court,  by  erroneously  overruling  a 
demurrer  to  the  reply,  is  not  precluded  from 
correctly  deciding  a  moti<m  for  judgmoit  on 
the  pleadings.— Sherbnme  t.  Strawn,  (Kan.) 
84  P.  405. 

FI^BDGa 

Necessity  of  delivery  of  prop^ty,  see  "Chattel 

Mortgages,"  B. 
Title  of  pledgee  of  corporate  stock,  see  **OonN»- 

rations.^'  24. 

What  oonstitntes. 

1.  An  instrument  termed  a  "bill  of  salo," 
executed  by  C,  authorlidag  I.  to  take  and  s^l 
the  articles  therein  specified  till  C.'s  debt  to  L 
Is  satisfied,  when  the  residue  shall  be  returned 
to  C,  and  reciting  that  It  is  given  as  security 
for  the  deb^  is  a  contract  for  a  pledge,  within 
Civil  Code,  8  2987,  providing  that  every  contract 
by  which  the  {mssession  of  peraonal  property  Is 
transferred  as  security,  only,  is  a  pleoga.— Irwin 
T.  McDowell.  (Gal.)  M  pTtOS. 

Remedies  of  pledgee. 

tt.  The  remedy  of  a  pledgee,  and  the  dis- 
position to  be  made  of  a  pledge  of  commercial 
paper  on  default  or  other  contingency,  may  be 
regulated  by  the  agreement  of  the  parties,  when 
such  agreement  is  not  fraudulent,  or  against 
public  policy.— Hunter  t.  Hamilton,  (San.)  HA 
P.  782. 

Liability  of  pledgee  for  conversion. 

8.  Plaintiff  gave  his  note  to  defendant,  and 
transferred  to  film  a  note  of  a  oonoration  as 

collateral.  After  the  secured  note  had  become 
due,  it  being  still  unpaid,  defendant^  witiiout 
notice  to  plaintiff,  transferred  both  notes  to 
the  president  of  the  corporation,  knowing  Ids 
connection  with  the  corporation.  Held  a  con* 
version  of  the  collateral  note  by  defandauL — 
E.  F.  Hallack  Lumber  &  Mannrg  Co.  v.  G-ray, 
(Colo.  Sup.)  34  P.  1000. 

 Conditions  precedent  to  enforcing. 

4.  In  an  action  by  the  pledgor  of  a  note 

as  collateral,  against  the  pledgee,  for  conver- 
sion thereof,  plaintiff  need  not  tender  the  debt 
for  which  the  collateral  was  pledged,  where 
the  full  amount  thereof  has  been  realized  by' 
defendant. — E.  F.  Hallack  Lumber  &  Mannfg 
Co.  V.  Gray,  (Colo.  Sup.)  84  P.  lOOOu 

Police  Power. 

See  "Constitutional  Law,"  22. 

Possession* 

See  "Adverse  Possession." 
Change.     see  ''Fraudulent 
"Sale,"  1. 


Oonvejyucea^' 


FBACTICB  m  ULVlli  CASSIS. 


See,  also.  "Appeal;"  "Appearance:"  ''Certio- 
rari;" "Costs;"  "Courts:"  "Deporition;" 
"Equito;"  "Evidence;"  "Judgment;"  "Jury;" 
"New  Trial;"  "Pleading;"  "IteTiew,  Writ  of f 
"Trial;"  "Venue  in  CivU  CasMj"  '^WltnaMr 
"Writs." 

Stipulations,  see  "^peal,"  9Sh 


T.  Bentm,  (Hont.)  84  F.  HO. 
Motions. 

S.  The  objection  that  the  itatemait  of  the 
ewe  prepared  for  aettlemeot  on  whi<di  to  more 
for  a  new  trial,  and  the  proofs  in  rapport  of 
the  objection,  sbonld  be  made  when  the  pro- 
posed atatement  is  prea«ited  for  settlement 
the  cxinrt.  rather  than  at  the  hearing  of  tlw 
motion.-Cole  t.  WUook,  (OaL)  84  V.OA. 
Orders. 

IL  Sinos  ther«  la  no  ptoTialoii  reqidrinf  or- 
den  of  the  auperior  coart  to  be  entered  at 
length  on  its  minatea.  It  is  lufficlent  if  an  or- 
der dispensing  with  an  undertakiaK  on  appeal 
be  filed  with  the  clerk.— Von  SchnOdt  T.  Wid- 
ber,  (Cal.)  34  P.  109. 

Transfer  from  one  Judge  to  anotber. 

4.  Under  Code  Proc  1  ffil,  proTidli^  tiiat 
If  at  the  time  of  hearing  uie  petition  the  eonrt 
or  jndge  shall  be  satisfied  that  the  inoperty 
•ought  to  be  i^n>'VP'^t^  necessarj'  for  the 
purpoees  of  the  enterprise,  he  shall  make  an 
•rder  for  a  Jbit»  It  Is  not  error  for  the  judge 
hearing  the  appiIcatSon  on  the  question  of  necea- 
■itr,  to  send  the  Jury  trial  to  anotbo'  jndn, 
though  the  better  practice  is  for  the  some  Jadge 
to  hear  the  entire  mattw. — Seattle  ft  M.  Br. 
Oob  T.  States  (Wash.)  84  P.  561. 

Preferences. 

Of  eretUtors,  see  "Assignment  for  Benefit  of 
Oedltovs.'^ 

Freeorlptton. 

See  *'AdTtne  Possession  ^    fHighwan**  1; 
•Oimitatfon  of  Actions." 

PreAumptlon. 

On  iwtnl.  ■••  "Appeal,"  72-7& 

FrlM. 
Aedon  for,  •••  9-11. 

Frindpal  and  Aooesaory. 

8m  "Orlmlnal  Law/'  6-a 

FBmOIFAIi  Ain>  AGENT. 

Bee,  also,  "Attomey  and  Client;**  "Factors  and 

Brokers;"  "Master  and  Serrant." 
Anthorit  J  of  bank  officer,  see  "Bauka  and  Bank- 

Ing."  1. 

 to  fill  in  blanks  In  bond,  see  "Bonds,"  1. 

Insurance  agents,  see  "Insurance,"  8. 
When  notice  to  agent  imputed  to  principal,  see 
"Insnnnc^"  8. 

When  relation  exists— Employment  of 
■ubagentB. 

1.  It  appeared  that  defendant  authorised 
trnstees  to  whom  he  had  conreyed  land  to  sell 
it  at  a  price  named,  and  "to  pay  commisflions" 
oat  of  the  proceeds.  They  then  authorized  cer- 
tain brokers  to  sell,  and  the  latter  negotiated  a 
sale  at  the  price  named  by  defendant  On  tbe 
titto  bring  found  defective,  defendant  directed 
the  trustees  to  decrease  toe  price  agreed  on 
through  such  brokers  by  the  amonnt  necessary 
to  perfect  the  title,  which  they  did.  Hetd,  that 
the  brokers  were  the  agents,  not  of  the  trustees, 
but  of  defendant.— Corcoran  r.  Hinkel,  (Cal.) 
84  P.  108L 

Bridenoe  of  agenoy — Deolarations  of  al- 
leged agent. 
9.  The  ftwt  of  agency  cannot  1w  establlshod 
tho  declarations  or  acta  of  tho  allogod  agenc, 


8.  A  dlTlaion  superintendent  of  a  nlliw 
baa  anthoritr  to  employ  iriijsicians  sad  pc- 
geons  to  attend  emidoyea  Injured  in  tka  mnn 
of  the  company.— Union  Pac  Br.  Oa  T.  To- 
tetbotham.  (Kan.)  34  P.  10(^ 

Author!^  of  railroad  contraetn. 

4.  A  contracts  for  work  in  the  nca um« 
of  a  railroad  has.  aider  a  directkm  of  dw  nftf  ■ 
dlvldon  soperintendent  to  order  of  i^-jf 
stone  to  be  fnmished  to  the  raQroad  eonqa^ 
power  to  bind  the  oompanr  by  a  pardtut  i 
such  stone  from  plalntifc.— CTidoD  Pl^c,  D.  A  6 
By.  Co.  T.  McCartT,  (Gokk.  Appl)  S4  P.  TC. 

Batifloation. 

ft.  An  nnanthoriaed  contract  cntrnd  in 
between  the  agent  of  a  railroad  eomssr  c 
the  owner  of  a  loning  road  ejowni  lij  ^ 
company's  tracks,  whereby  It  sgrrrs  ts  n» 
the  logging  road,  and  put  In  a  cniaang  isi  k 
the  owner  as  damages  $50  per  day  for  esek  in 
his  road  is  blocked,  is  not  ratified  by  the  ;e 
fonnance  of  the  work  1^  the  railroad  coortr. 
unless  It  has  knowledgo  of  the  proposidaB  u  *-i 
the  damues.— Haynea  t.  Taootna.  a  A  G.  E 
B.  CoTWaah.)  84  P.  822. 

8.  Hie  acceptance  of  the  aerTiees  of  v- 
tomeys,  and  the  receipt  of  the  avails  &avt 
operate  as  a  ratificatifui,  and  cure  any  wut  d 
anthwity  in  the  aseat  who  emplqred  tWa- 
Ehrsam  t.  Mahan.  (Kan.)  84  P.  SOOl 

7.  Evklenee  that  d^mdanta  took  pcwwt 
of  property  according  to  an  arrangmieflt  fir 
purchase,  made  by  one  of  them  as  ihr  ri;;^ 
senUtiTe  of  all.  shows  a  ratification  of  tbe  «k 
— Dosan  T.  Mesa-re,  (Or.)  34  P.  548. 

Bights  and  UabUmea  inter  aa 

8.  A  railroad  oompanr,  mm  anthorisi^ 
act  of  congress,  appointed  an  agtnt  to  foe 
upon  public  domain,  and  taka  20jOOO  tiibw 
ties  necessary  for  the  railroad,  and  tlw  tf^r 
mm  to  recelTe  for  hia  a^^cea  a  certsia  pns 
tat  eadi  accepted  tie.  Sdd.  that  tlu  sgait  bi 
no  Interest  In  the  ties  which  coofd  be  tlu  n"^ 
Jeet  of  a  sale  or  pledge,  as  the  title  to  aF< 
passed  directly  from  the  United  Slates  ts 
railroad  company.  —  Falke  t.  VmaaaCL  fkk. 
App-)  34  P.  lOOS. 

 As  to  third  persona. 

fl.  A  brakeman  who  waa  tnjnred  derind  i 
cwtain  physician,  and  the  diTision  wapensOai 
ent  td^raphed  to  the  etatiim  ageat,  Sne^ 
him  to  notify  the  nhysiciaii,  wUdi  Os 
did,  telling  the  ^adan  that  he  was  lalltd  i: 
the  Instance  of  the  division  avperiotcBdeBL  tsi 
after  famishing  him  with  mefidnes  sod  »r 
gical  api^iances  from  the  company's  laedieE- 
diest.  took  him  to  the  injured  en^km.  Bm 
in  an  action  by  the  pbyncian  fte  Us 
ices,  that  there  was  endenoe  to  show  sa 
frioymeDt  by  the  company. — ^tJnion  I^c  Ry.  Ok 
r,  WiDtertMtham,  (iLan.)  34  P.  1062. 

10,  The  fact  that  gooda  ordered  bj  i: 
agmt  of  a  corporation  m  it  were  paid  for  ^ 
It  will  not  estop  it  to  d«iy  the  anthori^  «f 
agent,  he  having  afterwards  msule  a  siEii£:i.- 
order.  where  the  fm^  of  the  bill  pmestcc 
corporation  Is  not  shown,  and  there  ia  oMi  -' 
rise  to  show  that  tbe  corporatioD  at  tbe  t~ 
it  paid  the  bill  knew  that  the  seller  belierK  ' 
to  he  the  real  purchaser. — ^A.  Gaathier  Dfon'- 
Ing  Co.  T.  Ham,  (Goto.  Appt)  34  P.  484. 

PBINOIF  Alf  AHB  SDSSnT. 

See.  also.  "Bonds." 

Notice  to  soreties  before  entering  jndnmt « 

bond,  see  "Appeal,"  lOa 
 beitore  rerlewing  JndgnMntL   mt  "Jsit 

ment.".  28i 


ielivera  it,  and  the  sureties'  recourse  agaliiBt 
lim  is  In  no  wiae  impaired  hj  his  failure  to 
Ign,  ther  cannot  defend  a  salt  oo  m^h  bond, 
A  baTins  dgned  It  on  condition  that  he  sbonld 
ixn  before  ddirerrt  ud  nevw  Intended  nor 
ousented  that  it-  ibotild  be  dellrered  withoat 
is  sifinatare.— Woodman  t.  OalUna,  (IfoBt.)  84 
>.  187. 

2.  The  liability  of  a  anretr  ti  not  to  be 
xteuded  hj  impUcatlMi^-Ooiigtanui  t.  Blge- 

aw,  (Utah,)  84  P.  51. 

Helease  and  discharge  of  surety. 

S.  It  Ib  not  a  defense  to  an  action  on  the 
>ond  of  a  towaBhlp  treasurer  that  he  deposited 
he  township  money  in  a  bank  with  the  knowl- 
dge  and  consent  of  the  township  board;  that 
he  bank  suspended;  that  the  clerk  of  the  town- 
liip  filed  a  dalm  with  the  assignee  of  the  bank 
or  the  towniliip  money,  and  received  a  certifl- 
Ate  therefw;  and  that  snbaeqnently  the  town- 
hip  accepted  a  dirideod  for  part  of  the  claim.— 
iose  y.  Douglass  Tp..  (Kan.)  34  P.  1046. 

4.  A  note  <^)mins  into  the  hands  of  the 
nakrar  ntter  payment  cannot  be  reissned  by 
lim.  80  as  to  bind  a  anrety  thereon,  in  the 
innds  of  one  taking  it  with  Icnowledge  of  the 
iirptyRhip.  — First  Nat  Bank  t.  Harria, 
Wash.)  34  P.  4«8. 

5.  One  who  gives  Ida  note  si  eolIat«r<il  to 
I  note  made  by  a  corporation  and  indoriied  by 
mother  person  ia  a  surety,  as  resiirtla  both 
linker  and  indorser;  and.  when  the  own&r  of 
lie  principal  note  has  taken  judgment  mi  it 
LKainiit  the  maker  and  indorser,  by  releaaina; 
be  latter  he  releases  the  surety.— Hontgomeiy 
r.  Snyre,  (Cal.l  34  P.  646. 

6  A  creditor  who  has  a  Judgment  lien  nn 
and  of  the  principal  debtor  which  is  fairly 
vorth  in  the  market  enough  to  pay  the  ^rhole 
lebt,  if  he  combine  with  the  ownw  in  sellins 
t  at  private  sale  for  less  than  it  is  worth,  re- 
eases  the  saretr  on  the  debt.— Montgomery  t. 
^yre,  (Cal.)  84  P.  646. 

7.  Where  the  bolder  of  a  note  takes  from 
he  principal  obligor  a  new  note  for  the  debt, 
'ailing  dne  after  the  maturity  of  the  first  note, 
L  surety  on  the  first  note  is,  in  the  absence  of 
tpeciaJ  drcumstn nces.  released  from  liability 
hereon.— First  Nat  Bank  v.  Harris,  (Waah.) 
14  P.  466. 

action  against— Pleading. 

8.  A  complaint  alleged  that  defendant  M., 
18  principal,  and  the  other  defendants  as  sure- 
:ie8,  executed  the  otBcial  bond  of  defendant  M. 
18  sheriff,  by  which  defendants  became  i>ound 
for  the  faithful  performance  by  M.  of  his  du- 
ties as  ih«i£f,  and  then  proceeded  to  state  the 
ict  of  M.  as -sheriff  for  which  damages  were 
uiught.  Hdd,  that  the  complaint  stated  a  cause 
>f  nctloD  against  the  suretiea.— Sam  Toen  v. 
acMann,  (Cal.)  34  P.  80. 

Conditions  precedent  to  ootion  against 

surety. 

0.  Gea.  St.  1888,  S  2072,  provides  that  when 
[udcment  shall  be  rendered  against  a  constable 
"and  his  securities  on  his  official  bond,  execu- 
tion may  Issue  against  all  of  them,"  but  shall 
not  be  levied  on  the  property  of  the  securities 
if  sufficient  property  of  the  principal  can  be 
found  to  satisfy  the  same.  Held,  that  the 
sureties  may  be  Joined  with  the  principal  in  an 
action  on  a  constable's  bond  without  first  de- 
termining the  amount  of  the  principal's  liability. 
— NVwmnu  v.  People,  (Colo.  App.)  34  P.  1006. 

Privileged  ConiTmiTilfiafioiT. 

See  "Witness,"  2-4. 

Probable  Oaose* 

Sss  "Malidons  Fnwecation,"  2. 


See  "Writs.* 


ProoeoB. 


PBOHIBinON,  WBIT  OF. 


When  granted. 

A  writ  of  prohibition  wUl  not  listis 
agiinst  the  taking  possesuon  by  a  receiver  of 
a  debtor's  property,  oa  the  ground  that  relator, 
a  creditor,  dMires  to  attach  it,  and  tliat  the 
proceeding  appointing  the  receiver  was  void; 
as,  if  the  proceedings  were  void,  the  property 
I  can  be  attached  In  the  hands  of  the  receiver.— 
:  State  v.  Saparlor  Oonrt  of  Snohomish  Oonntj. 
i  (Wash.)  81  P~  4aOL 

I  Fromissory  Notes. 

See  "Negotiable  Instruments." 

Proximate  and  Bemote  Oausa. 
See  "Damagss,"  1. 

Public  AdministratloiL. 

See  "Executors  and  Administrates,**  8. 

Pablioatlon. 

Power  of  court  to  forbid  pnblicatloii  ct  testi- 
mony, see  **Trial."  1. 
Sarrlce  of  process  by,  see  ''Writs,*'  1. 

Public  Improvements. 

See  "Uunicipal  Corporations,"  27-^ 

PUBUO  LANDS. 

Attachment  of  pre-emptloner's  interest,  see  "At- 
tachment," 1. 

Construction  of  railroad  across,  see  '^Baflroad 
Companies."  1. 

Sale  of  school  lands,  see  "Sutes  and  State  Offi* 
cera."  2. 

Subject  to  condemnation,  see  "Eminent  Do- 
main," 3. 

Taking  for  public  use,  right  of  prs-emptor,  see 

"Eimlnent  Domain,"  4. 
Taxable  persona,  see  "Taxation."  1. 

Constitutional  regulations. 

1.  The  provision  io  Act  April  17,  1883, 

f>roTiding  for  payment  of  materials  and  labOT 
Q  the  completion  of  a  state  canal  by  certifi- 
cates  of  indebtedness  to  be  issued  by  due  state 
auditor,  that  the  certificates  may  be  acc^ted  by 
the  state  in  payment  of  lands,  not  being  lim- 
ited to  lands  which  might  be  used  for  canal 
,  purposes,  violates  Const,  art  9,  I  10,  providing 
i  that  the  lands  shall  be  held  In  tmst  for  the  ob- 
I  jects  for  which  they  wtfe  granted  to  the  state. 
I  —In  re  Oanal  Csrtlflcates,  (Colo.  Sap.)  84  P. 
274. 

2.  The  provision  of  the  act  anthorisln^  a 
iKtard  of  control  for  the  canal  to  act  with  the 
state  board  of  land  commissioners  in  the  sale 
of  certain  state  lands  Is  not  a  regulation  with- 
in, but  violates.  Const,  art.  9,  8  9,  lodging  in 
the  land  commissioners  "control  and  disposition 
of  the  public  lands  under  such  regulations  as 
may  be  prescribed  by  law."— In  re  Oanal  Cer- 
tificates, (Colo.  Sup.)  34  P.  274. 

Qrants  in  aid  of  railroad. 

3.  Under  Act  Cong.  March  3,  1876,  |  4, 
providing  that  "any  railroad  company  desiring 
to  secure  the  bebefits  of  this  act  shall,  within 
twelve  months  after  the  location  of  any  section 
of  twenty  miles  of  its  road,  if  the  same  be  upon 
sorreired  lands,  and,  if  npon  nasurvefed  lands. 
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withlo  twelve  months  after  tiie  warvvy  thereof 
br  the  United  States,  file  with  the  reslster  of 
the  land  office  for  the  district  where  auch  land 
Is  located  a  profile  of  ita  road,"  it  is  not  neces- 
■atr  for  a  company  which  has  filed  ita  articles 
of  incoTporatltm  and  proofs  of  organization,  and 
constructed  a  road  over  unsnrveyed  pabllo 
lands,  to  file  a  map  of  definite  location,  in  or- 
der to  entitle  it  to  the  benefit  of  ihe  act,— Den- 
ver &  B.  G.  B.  Co.  T.  Hanoum,  (Colo.  Sup.) 
34  P.  838. 

4.  Act  Oonx.  July  27,  1866,  Incorpotatinf 
the  Atlantic  &  Pacific  Railroad  Compaoj.  and 
granting  lands  In  aid  of  the  construction  of  the 
road,  grraated  such  railroad  power,  inter  alia,  to 
SIM  and  be  sued,  and  all  "the  powers,  prlTile«es, 
and  immonttles  necessary  to  carry  into  effect  the 
purpoBes  of  this  act  ss  h^ein  set  fortii."  Act 
Cong.  April  20,  1871,  antborised  snch  corpora- 
tioD  to  mortgage  its  road;  "proTided,  that  If 
the  company  shall  hereaft»  snfler  any  breach 
of  the  condition!  of  the  act  above  referred  to, 
under  which  it  was  organized,  the  rights ,  of 
those  claiming  under  any  mortgage  m^de  by 
the  company  to  the  lands  granted  to  it  by  said 
act,  shall  extend  only  to  so  much  thereof  as 
shall  be  coterminoos  with  or  appertain  to  that 
part  of  the  said  road  which  shall  have  been 
constructed  at  the  time  of  the  fOTeclosnre  of 
said  mortgage."  Sfld,  that  Act  April  20,  1871, 
was  not  Intended  to  extend  the  time  within 
which  the  company  should  complete  the  road  to 
the  date  of  foreclosure  of  such  mortgage.  Let 
and  Seeds,  JJ.,  dlsRonting.— Atlantic  a  F,  R. 
Co.  T.  Mfngus,  (N.  M.)  34  P.  6»2. 

Grants  in  ftld  of  railroad  —When  title 
passes. 

6.  Act  Cong.  Msrch  8, 1876,  mntliig  rights 
of  way  to  railroads  over  the  paolic  lands,  pro- 
vides in  section  4  that  a  company  desiring  the 
benefits  of  the  act  shall  file  a  profile  of  its  road, 
which,  after  awroval  by  the  secretary,  shall  be 
noted  on  the  plats,  "and  thereafter**^  all  lands 
crossed  by  said  right  of  way  shall  be  disposed 
of  subject  thereto,  ffrfrf,  that  the  grant  passes 
title  to  the  company  on  the  filing  of  the  profile, 
not  on  the  filing  of  the  articles  and  proof  of 
organisation.  Enoch  v.  Railway  Co.,  (Wash.) 
33  P.  966,  followed.— Reidt  v.  Spokane  Falls  & 
N.  Ry.  Oo.,  (Wasli.)  34  P.  150;  Flutach  v. 
Same,  Id. 

 Power  to  declare  forfbitnre. 

0.  Act  Cong.  July  27,  186G,  incorporating 
th4  Atiantfc  A  Pacific  Railroad  Company,  and 
granting  lands  in  aid  of  the  construction  of  the 
road,  declares  the  purpose  of  the  grant  to  be 
to  secure  the  safe  and  speedy  transportation  of 
mails,  troops,  manitioos  of  war,  and  public 
stores  to  the  Pacific  coast  Sections  8  and  9 
provide  that  the  grant  Is  made  and  accepted  oo 
condition  that  work  shall  be  commenced  with- 
in two  years:  that  a  certain  number  of  miles 
of  road  shall  be  constructed  annually:  that  ihe 
whole  shall  be  completed  by  July  4,  1878:  and, 
in  case  of  breach  thereof,  the  United  States 
may  do  all  things  needful  to  secure  s  speedy 
completion  of  the  road.  Section  20  provides 
that  to  better  accomplish  the  object  of  tlia  act, 
"namely,  to  promote  the  public  intrust  and 
welfare,"  and  "secure  to  the  government  at  all 
times  *  *  *  the  use  and  benefit  of  the  rail- 
road and  telegraph  lines,  congress  may  at  any 
time,  having  regard  for  the  rights  of  such  com- 
pany, "add  to,  alter,  amend,  or  repeal  this  act." 
Held,  that  congress  bad  the  power  to  pass  Act 
July  6,  1886,  declaring  a  forfeiture  of  the  un- 
earned lands  because  of  failure  to  construct 
the  road  within  the  time  prescribed  in  the 
grant.— Atlantic  &  P.  R.  Oo.  v.  Mingua,  (N. 
U.)  34  P.  692. 

Sobool  lands. 

7.  Act  March  28.  18»0.  (Laws  1889-00,  p. 
438,)  8  Sj  which  makes  it  the  duty  of  the  county 
commissioners  to  inspect  nod  appraise  all  scho« 
lands  which  may  be  sold  or  teased  within  five 


years  from  the  date  of  the  act,  eontemplates  bi: 
one  aHtraisement  within  the  five  yeats:  ui 
where  the  county  commissioners  bave  also 
praised  the  value  of  improvements  made  tfe» 
on  by  an  occupant,  as  reanired  by  section  7, 
occupant  te  not  entided  to  anotlter  mppr^mom 
on  the  sal*  of  the  land  vrithia  the  five  jtm. 
though  the  proviso  to  section  T  reqnires  the  pu- 
chaser  to  pay  the  owner  of  the  improTeiE-e* 
the  appraised  value  tberectf   "at  tbe  tine 
sale,"  within  30  days  tnm  the  date  t]m£- 
Holm  Y.  Prater,  (Wash.)  S4  P.  919. 

6,  Defects  in  an  appiicaticm  to  purdut 
At&tB  school  lieu  lands,  made  Septembs  2 
1868,  were  cured  by  the  curanve  ma  4 
March  2^  1870.  (St.  1870,  p.  352:)  and  Ac 
March  27,  1872.  limiting  the  effect  of  nil 
curative  act  in  the  matter  of  school  lasdi  Xj 
the  amount  of  320  acres  for  any  one  pnrchu- 
er  did  not  apply,  the  application  having 
made  before  the  passage  of  the  curative  ut. 
—People  V.  Noyo  Lumber  Oo.,  (OaL)  34  P.  K. 

9.  Tbe  act  of  1872  waa  snperseded  fay  Po^ 
Cdde,  S  3573.  which  is  substantiaUy  tbe 
as  Act  March  24,  1870.— Pe<mle  ▼-  Noyo  Le^ 
her  Co.,  (Cal.)  84  P.  96. 

10.  Act  CoQg.  March  %  ISJT,  (IS  Stat.  267. 
known  as  the  "Booth  Act,"  "relating  to  b- 
demnt^  school  selectfona  in  the  atate  of  Ci 
foruia,*'  and  confirming  to  the  state  the  tiiln 
to  these  lands  selected  by  the  state,  nt 
equivalent  to  a  grant  of  the  lands  to  tin  Kxit 
as  of  the  date  of  listing,  and  the  title  A:» 
ratified  was  within  the  effect  of  the 

act  of  Mardl  24,  1870,  and  was  thsvtf 
validated,  as  though  the  landa  belonged  to  tt.- 
state  at  the  time  of  the_pa8Baee  of  tbe  si-'-- 
People  V.  Noyo  Lumber  Co.,  (C^X.)  34  P.  W 

11.  The  provision  of  Act  Anm  17.  IS&S. 
for  facilitating  the  construction  of  a  atate  csaa' 
by  the  sale  of  alternate  sectiona  of  the  schoti 
land  lying  under  the  canal,  violates  CoosL  sr 
0,  g  3,  inhibiting  the  ose  of  the  pablie  schx 
fund  for  any  purpose  other  thajtt  the  vuixt- 
nance  of  the  schools. — In  re  OwTial  CertifiesaL 
(Colo.  Sup.)  34  P.  274. 

Indian  titles. 

12.  United  States  treaties  vith  the  Cbmbe 
Nation  of  May  «,  1828,  and  Febmair  14.  IS^ 
granted  it  7.000.000  acres  for  a  pCTmaacs: 
home,  and  farther  provided  that,  "in  additioc 
to  the  7.000,000  acres  of  land  thns  providM 
for  and  bounded,  the  United  States  further 
guaranty  to  the  Cherokee  Nation  a  pesyeliil 
outlet  west,  and  a  free  and  unmolested  use 
all  the  country  west,  of  the  western  boondir; 
of  said  seven  mfllions  of  acres,  as  fnr  west  s< 
the  sovereignty  of  the  United  States  and  tber 
rights  of  soil  extend."  Treaty  of  Decemb^T 
29,  1835.  provided  for  the  setting  apart  of 
800,000  acres  as  a  part  of  tbe  pennaseni  hoE^ 
of  the  Choofcee  Natlm,  '*it  b^ng  appRhesdri 
that  the  sei'en  million  acres  set  apart  for  ths: 
purpose  were  not  sufficient."  Held,  that  tic 
Cherokee  Nation  oonld  use  the  lands  set  span 
for  an  outlet  for  that  pnrpose  only,  ud  a  set- 
tlement by  thun  or  others  under  UcHiae  fna 
them  on  the  oatlet,  sad  the  oporation  of  stes- 
quarries  thereon,  was  an  nnwarranted  extec- 
ston  of  the  guaran^  made  by  tbe  treaties.— Jor- 
dan V.  Goldman.  34  P.  371.  1  Okl.  4^. 

18.  Nor  are  tbe  rights  of  the  Cherokee  Ns- 
tlon  in  such  outlet  enlarged  by  the  treaty  of 
1866,  which  provides  that  the  United  Sam 
may  settie  Muidly  Indians  In  any  part  ot  the 
Cherokee  ontlet.  the  lands  to  be  paid  for  to  tbs 
Cherokee  Nation,  and  that  the  Cherokee  >'i- 
tion  may  retain  the  ririit  of  possession  asd  ji- 
risdiction  over  sll  of  tbe  outlet  ontil  thtis  vtU 
and  occupied,  after  which  their  Jurisdiction  i-i 
rifdits  of  possession  to  cease  forever  a«  ro 
land  so  sold  and  occupied.— Jordan  r.  Goldsus. 
84  P.  371,  1  Okl.  459. 

Applioatlon  for  patent — FUing  adverse 
claim. 

14.  Plaintiff,  by  a  void  deed.  convovtM  sa 
tuuUvided  interest  Ui  a  mining  claim  to  iu  c»- 
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the  patent  was  applied  for.  Bdd,  that  iriaintiff 
was  not  estopped,  nnder  Rer.  St.  XI.  S.  S 
2S20,  because  it  did  not  file  aa  advise  claim 
CO  the  flVplicatioiL  Per  De  Witt,  J.  — Butte 
Hardwar*  Go.  t.  Schwab,  (Mont)  34  P.  24. 

Inclosure  under  color  of  title. 

15.  A  judicial  decree,  followed  hj  posseB- 
sfon  nnder  a  bona  fide  clslm,  is  color  of  title, 
within  the  meaning  of  Act  Coni^.  Feb.  25, 
1885,  in-obibitinR  incloaures  of  public  lands  nn- 
less  under  "claim  or  color  of  title  made  or  ac- 
quired in  good  faith,"  and,  such  possesBion  hay- 
ing  lasted  for  26  years,  the  holder  can  maio- 
tain  ejectment  a^intit  persons  assuming  to  en- 
ter on  the  premises  as  being  "public  lands  of 
the  United  States."  Cnmeron  t.  U.  S.,  18 
S.  Ct.  595,  148  U.  S.  801.  followed.— Los  An- 
t:eles  Farming  &  Milling  Co.  t.  Hoff,  (Cal.)  34 
P.  518. 

Conveyance  by  pre-emptloner — Title  of 
grantee. 

16.  A  conTcyance  of  land  b7  the  pre-emp- 
tioner  givea  the  grantee  title  thereto,  as  against 
an  attaching  creditor  of  the  grantor,  though  the 
conveyance  be  void,  as  against  the  gOTernment, 
under  Uev.  St  U.  S.  |  22U3.  relating  to  pre- 
emption of  public  lands,  and  proTiding  that  all 
"transfers  of  the  right  hereby  secured,  prior  to 
the  issuing  of  the  patent  shall  be"  Toid. — Mc- 
Millen  t.  Leonard,  (Oolo.  Sup.)  34  P.  681. 

Cancellation  of  entry  —  AUowanoe  for 

improYements. 

17.  Where  one  makes  improvements  on  lantl 
entered  as  a  homestead,  after  being  notified 
that  the  entry,  having  been  allowed  by  inad< 
vertence,  would  be  returned  to  the  ceneral  land 
office  for  cancellation,  he  cannot  claim  an  al- 
lowance for  such  improTements  on  final  de- 
cisiott  against  him.— Smith  v.  Arthur,  (Wash.) 
34  P.  ^ 

ConclusiTeneBa  of  deoiaion  of  aeoretary 
of  the  Interior. 

18.  Tbe  dedston  of  the  secretary  of  the  In- 
terior, on  appeal  from  the  land  department, 
that  certain  land  was  not  included  in  a  grant 
to  defendant  is  conclusive  so  long  as  It  stands, 
and  cannot  be  collaterally  attacked  In  an  action 
to  recover  purchase  money  by  one  to  whom  d*^ 
fendant  agreed  to  convey  title.  —  Colbuni  t. 
Northern  Pac.  R.  Oo.,  (Mont.)  34  P.  1017. 

Pnblio  Folioy. 

See  "Contracts,"  G. 

Quantom  Kernlt. 

See  "AsBUrapait." 

QXnBTINa  TITUBl- 

Poseeasion  by  piaintia. 

1.  In  an  action  to  quiet  title  to  aa  undi- 
vided Interest  In  land,  a  finding  that  defend- 
ant had  built  a  foundation  for  a  house  partly 
upon  a  i^rtlon  of  the  premises  is  not  a  finding 
that  plaintiff  was  not  in  ^ssession  when  the 
iiction  was  brought.  Per  De  Witt.  J,— Butte 
Hardware  Co.  v.  SchTrab,  (M(mt)  34  P.  24. 

Disclaimer  by  defendant — Judgment. 

8.  Where  defendant  in  an  action  to  quiet 
title  disclaims  as  to  part  of  the  land,  it  is  not 
MTor  for  the  court  to  dismiss  the  action  as  to 
such  part,  instead  of  giving  plaintiff  Judgment 
therefor,  as  such  judgment  would  be  merely 
formal,  under  Code  Civil  Proc.  |  780,  which 
pntiridee  that  *if  the  defendant  In  such  action 
dixolaims  ta  his  answer  any  interest  or  estate 
hi  rhe  iWHrartr  *  •  •  the  plaindff  cannot  r»- 


Bl^t  to  jury  txlal,  mb  "Ooiutitntional  law," 

Uaarpation  of  corporate  frnnnhinn  "Rnr 
den  of  proof. 

In  an  action  In  the  nature  of  a 
warranto,  brought  by  the  attomer  general,  to 
have  a  certain  road  declared  a  highway,  and  to 
enjoin  def^dant  from  collecting  tolls  thereon, 
defendant's  claim  and  exercise  of  the  fran- 
chise being  admitted,  the  burden  is  on  defend- 
ant to  show  by  what  warrant  or  aathorifr  such 
claim  is  made.  —  People  t.  Volcano  Cuayoa 
ToU-Koad  Co..  (OaL)  1»  P.  522. 

BAILSOAD  COMPAinm 


See,  also,  "Carriers;" 
"Npgllgence." 


"Master  and  S^ant;** 


Authority  of  contractor,  see  "Principal  and 

Agent,"  4, 

 of  officer,  see  "Principal  and  Agent,"  i 

Frightening  horses,  see  "Negligence,"  2. 
GranU  In  aid  of,  see  "Pnblic  Lands,"  3-6. 
Imposing  absolute  liability  for  stock  killed,  see 

"Constitutional  Law,"  10,  20. 
Liability  for  obstracting  suiiace  water,  see 

"Surface  Water." 
Taxation,  see  "Cotutitutional  Law,"  28. 

Construction  aoross  public  lands. 

1-  Gen,  St  I  1572,  by  expressly  conferring 
on  railroad  companies  the  right  to  coostroct 
their  lines  across,  along,  or  on  any  river,  stream 
of  water,  or  water  course  which  their  routes 
intersect  or  touch,  excludes  the  right  to  con- 
struct lines  across  tide  lands  belonging  to  the 
state.— Seattle  &  M.  By.  Co.  t.  State,  (Wash.) 

Highway  across  track. 

2.  Where  a  highway  is  established  across 
a  railroad  company's  right  of  way,  the  com- 
pany is  entitled  to  compensation  for  all  neces- 
sary expenditures  in  constructing  cattle  gnards 
and  such  other  things  as  the  statute  requires 
it  to  construct  on  account  of  the  highway.— 
Southern  Kan.  R.  Co.  v.  Board  Com'rs  John- 
son Connty,  (Kan.)  84  P.  306. 

Occupation  of  streets  and  hlKbwavs. 

8.  Under  1  Hill's  Code,  H  1560,  1570,  pro- 
viding that,  if  a  railway  company  locate  the  Ded 
of  its  road  on  any  portion  of  the  track  occuided 
by  an  established  territorial  or  coun^  ros*^  It 
shall  be  restwntiible  to  the  county  "for  all  ex- 
penses incurred"  in  relocating  and  opening  the 
portion  of  said  road  so  appropriated,  a  com- 
plaint, in  an  action  by  a  county  against  a  rail- 
road company,  alleging  that  the  expense  of  re- 
locating and  opening  a  road  so  destroyed  and 
appropriated  by  defendant  "is  and  will  be"  a 
certain  sum,  without  averriog  that  any  such 
exi>ense  has  been  incurred,  does  not  state  a 
cause  of  action. — Weymouth  v.  Port  Townsend 
&  S.  B.  Co.,  (Wash.)  34  P.  154. 

Crossing  other  railroads. 

4.  Gen.  St  i  1571,  provides  that  any  rail- 
way company  may  cross,  intersect,  join,  and 
unite  its  railway  with  any  other  railway  before 
constructed  "at  any  point"  in  its  route,  and, 
if  the  two  companies  cannot  agree  on  the  coni- 
penaation  or  the  points  and  manner  of  the 
crossings  and  connections,  the  same  shall  be  de- 
termined as  provided  for  the  taking  of  land 
necessary  for  the  constructing  of  a  railroad. 
Code  Proc.  8  BTil,  provides  that  If  the  court 
shall  be  satisfied  by  competent  proof  that  the 
property  sought  to  be  appropriate  is  necessary 
for  the  purposes  of  the  enterprise,  he  shall 
make  an  order  for  a  Jury.  Held,  tiiat  where 
the  points  of  crossing  oould  not  bs  determined 
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to  AonpanlM  Ha  emnt  wu  to  determine 
toem,  and  that  It  did  not  hare 'to  declare  a 
necfluitr  for  a  crowing  at  a  iMiTticnIar  point 
desired  bx  the  new  road  where  it  would  greatlr 
injore  the  senior  road,  and  near  by  which  the 
new  road  conid  pass  withont  such  injnrr,  and 
with  merely  an  additional  expense  to  the  npw 
road.— Seattle  &  M.  JE^.  Oo.  t.  State.  (Wash.) 
34  P.  &51. 

Taxation  —  Exemption  on  paying  per- 
oentage  of  gross  earnings. 
B.  Act  Wash.  T.  Not.  sI,  1883.  O^ws 
Wash.  1883,  p.  64,)  known  as  the  "Gross  Earn- 
ings Law."  which  provided  for  the  taxation  of 
the  gross  earnings  'in  Ilea  of  any  and  all  other 
taxes  iqton  any  railroad   *  *   *   or  upon  the 

Snipment.  appurtenances,  or  appendages  there- 
,  or  npon  any  other  property  situated  in  this 
tnrltory,  bdon^ng  to  the  conmration  owning 
or  operating  such  railroad."  did  not  Uiait  the 
exemption  from  taxation  to  property  actually 
used  in  the  operation  of  railroads,  bnt  exempt- 
ed all  property  of  anch  corporations.— Golnmma 
ft  P.  S.  BTCo.  t.  OhUberg;  (Wash.)  84  P.  168. 

Inability  for  negligence  —  Of  oonBOli- 
dated  company. 

6.  Where  two  or  more  railroad  companies 
are  consolidated  under  the  statutes  of  the  state, 
the  new  or  consolidated  company  is  answerable 
(or  the  obligations  of  the  old  companies,  includ- 
ing torts,  in  the  absence  of  any  evidence  or 
stipulations  to  the  contraiT;— Berry  t.  Kansas 
City,  Ft.  S.  ft  M.  B.  Co..  ^n.)  84  P.  800. 

 Injury  to  trespasser  on  oars. 

7.  Where  plaintiff  was  injured  through  the 
cross  negligence  of  defendant's  trainmen,  who 
had  knowledge  that  he  was  on  the  train,  de- 
fendant is  liable  for  the  injury,  even  if  the 

Slaintiff  was  a  trespasser. — Everett  v.  Oregon 
.  L.  &  U.  N.  Ky.  Co.,  (Utah,)  34  P.  289. 

Statutory  provisions — Rate  of  speed. 

8.  The  mere  fact  that  a  train  which  cansed 
an  injury  to  a  person  on  the  track  was  ronning 
at  a  speed  prohit>ited  by  an  ordinance,  whirn 
merely  prescribed  a  penalty  for  its  violation,  is 
not,  per  se,  conclusive  proof  of  negligence,  ren- 
dering the  railroad  company  liable,  out  such  vio- 
lation must  have  been  the  proximate  cause  of 
the  injury;  and  whether  the  company  is  liable 
is  for  the  Jury,  and  not  the  court,  to  say.— Beca 
v.  PorUand  &  V.  By.  Co..  (Or.)  34  P.  763. 

Aodidenta  at  orossings.  * 

B.  Defendant,  having  a  contract  to  bnlld  a 
length  of  sea  wall,  was  hauling  sand  for  filling, 
in  a  train  of  cars  on  a  temporary  track  along 
the  water  front,  said  train  making  about  20 
trips  a  day.  Subcontractors  were  hauling  stone 
and  other  material  in  large  quantities  by  team 
on  a  road  crossing  over  said  track.  Held,  that 
a  charge  tiiat  said  crossing  was  not  a  highway 
crossing  was  irrelevant  on  the  question  of  de- 
fendant's liability  for  Injuries  to  one  of  tlie 
teamsters.— Carraher  v.  San  Francisco  Bridge 
Co..  (Cal.)  34  P.  828. 

10.  The  complaint  In  an  action  against  a 
railroad  company  alleged  that  the  driver  of  a 
horse  car  In  which  plaintiff  was  a  passenger, 
on  approaching  a  crossing  of  defendant's  truck, 
observed  an  engine  standing  on  the  track  with- 
in 25  feet  of  tlie  crossing,  wheroiiiioD  he  stop- 
ped the  car;  that,  after  ascertaining  that  the 
engine  was  not  In  motion,  he  started  to  cross 
the  track;  that  when  he  was  very  near  it  the 
engineer  of  defendant's  engine  negligently  com- 
menced to  back  it  towards  the  car,  whereupon 
the  passengers,  inclnding  plaintiff,  observing 
that  a  collision  was  imminent.  Jumped  from 
the  car,  and  that  in  bo  doing  plaintiff,  though 
using  due  care,  was  injured.  Held,  that  the 
com^aint  stated  a  cause  of  action. — Stephenson 
V.  Southern  Pac.  Co.,  (Gal.)  34  P.  618. 

11.  Failure  to  ring  the  bell  or  blow  the 
whistle  at  a  crossing,  as  required  by  law,  does 
not  render  a  railroad  company  liu>le  nir  an 


accident  at  a  crossing,  anlees  that  be  tbi  |m- 
Imate  cause  of  the  injurr.  and  tiicn  be  a 

such  negligence  oa  the  part  of  theMnoB  it 
jured  as  to  prevent  liis  recorery.— Cnican.  L 
I.  &  P.  B.  Co.  T.  Grismaa,  (Oobk  Sop.)  U  P. 
286. 

 Contributory  negUgencoL 

19.  Where  the  view  of  1b«  tnck  tern  & 
highway  is  obstrueted,  or  tlM  crosriag  it  a 
other  respects  especially  dangerooa,  it  ii  Ai 
du^  of  a  traveler,  aware  of  mdi  ucb,  to  *i 
ercise  a  higher  degree  of  care  than  when  t' 
view  is  unobstructed]  and  if  he  caaoot  odn- 
wise  satisfy  himself  that  It  is  ivndeut  to  Uit 
he  must  stop  and  listen  before  driving,  w  & 
track.— Chicago,  B.  I.  ft  P.  R.  Ok  T.  QciSMi. 
(Colo.  Sop.)  34  P.  28a 

18.  Gross  negligence  on  the  part  of  dw 
road  company  does  not  excuse  negligraee  k 
the  part  of  one  injured  at  a  railroad  croiSLf 
— Caicago,  R.  I.  ft  P.  R.  Co.  t.  Nuuv.  (Coii 
Sap.)  M  P.  288. 

14.  Failure  to  give  the  stntntory  sculv 
or  running  the  train  at  a  too  raind  nte  •« 
speed,  does  not  excuse  negligence  on  th*  pt- 
of  one  injured  on  a  railroad  crossing.— CM- ift 
R.  I.  &  P.  B.  Co.  T.  Crismmm,  (Gala  Sup.)  U 

P.  28a 

Injuries  to  persona  on  track— CMtrib- 
utory  negligence. 
Iff.  In  an  action  for  injuries  from  bcht 
struck  by  a  train  while  walking  along  a  n3- 
road  track  in  a  cut  in  a  street  with  an  efflbast- 
meat  on  each  side,  an  instruction  that  it  ii  ik 
duty  of  men  walking  on  the  track,  on  discow 
ing  the  approach  of  a  train,  to  leave  tlte  ttuL 
if  possible,  and  it  is  negligence  if  they  fa3  k 
do  so;  that,  if  plaintiff  knew  the  train  wu 
proaching.  and  could  have  gotten  away  fron  t 
even  by  throwing  himself  prostrate  on  the  n- 
bankment,  and  failed  to  umt  snch  means  of  f''.'- 
preserratlon  as  were  obvious  and  were  it  bia'.. 
he  was  negligent,— is  not  erroneous,  wlmcihif- 
is  evidence  to  warrant  It  — Beck  t.  Fortlaiid  k 
V.  Rv.  Co.,  (Or.)  34  P.  753. 

16.  Nor  is  it  error,  in  snch  case,  after  trt 
dence  that  there  was  another  road  whldi  ^ 
tiff  could  hare  chosen,  to  charge  that  a  ac 
cannot  go  deliberately,  and  with  his  «ye»  apn. 
into  danger,  and  then  complain  of  another  Ihit 
he  is  injured;  that  it  is  his  doty  to  dm  sH  or 
dinary  means  for  self-preservation,  sad  if 
fails  to  do  that,— if  there  in  a  ch(dce  of  wip  fa 
him  tja  pass,  one  safe  and  the  otho'  daagein^ 
and.  with  knowledge  of  the  ntnation,  lie  tMU* 
the  latter,— he  must  abide  the  CfHueoiuDe^ 
Beck  V.  Portland  ft  V.  By.  Co..  (OtTm  P- 

Stook-kllllng  oaaea. 

17.  Plaintiff's  son  testified  that  he  wsi  <■ 
foot,  driving  the  stock  killed  on  the  road  a» 
ing  defendant's  railroad;  that  when  the  sto^ 
were  struck  he  was  behind  them,  300  jtia 
from  the  crossing.  It  appeared  that  the  dsb 
was  going  fasL  Held,  that  the  evidence  m 
not  support  a  finding  that  the  siginea'a  fut- 
ure to  whistle  80  rods  from  the  crosahw  tS*^ 
caused  the  accidenL— AtchisoOi  T.  ft  8. 

Co.  V.  Bell,  (Kan.)  34  P.  350. 

Fires. 

18.  Act  Jan.  8L  1881,  requiring  raflniad  am 
panies,  between  September  Ist  and  NoTcmbe 
1st  In  every  year,  to  bum  the  vegeUtim  « 
their  right  of  way  as  a  guard  against  fire,  U" 
making  them  liable  for  damage  reenldiig  fraa 
failure  to  do  so,  does  not  authorize  a  ntorej 
for  fire  occurring  October  20,  1891. -Tnw 
Pac  By,  Co.  v.  OilUnd;  (Wyo.)  34  P.  «a  ^ 

19.  It  Is  not  per  se  n^ligence  for  a  nC-- 
way  company  to  permit  oombnstible  autsi*!- 
such  as  'stalks,  grass,  grain,  or  stubble,  u 
grow  or  remain  on  its  ri^t  <a  wsy  in  cpcni- 
crablequantitles.— Union  Pac.  By.  Ca  i.  w- 
land.  (Wyo.)  34  P.  963. 

20.  Undo-  Act  March  81.  1S87,  mski&f 
road  companies  liable  for  loss  from  fire  ititxm 
hr  their  engines,  no  nagUgaaam  an  Oe  pen  ■ 
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'  :onp  whow  propwtT  Is  destroyed  ia  to  be  ctmrid- 
'  ered  anlem  he  knowingly  or  pnrpoa^  pUced 
'\us  property  wh««  sparks  would  be  nkoy  to 
i^^iguite  it,  or,  being  present,  suffered  It  to  re- 
main in  proximity  to  a  fire  in  actnal  progress, 
•<  without  effort  to  protect  It;  and,  In  the  ab- 
^sence  of  eridence  of  snch  neglect,  an  instrnc- 
~  tion  on  contributory  negligrace  is  raoperly  re- 
fused.-Union  Pac..  D.  ft  O.  By.  GOk  T.  Wil- 
r  liams.  (Golo.  A^kV  31  P.  78L 

Batifloatlon. 

See  "Prindpal  and  A<«nt,**  S-T. 

Beal-BBtata  Age/aim. 

See  "Ftcton  and  Broken.** 

BEUUiViBBa. 

'-  Estoppel  to  object  to  appotntmeBt,  eee  "Estc^ 

pel,''  13. 

BemoTal  of  recdTcr  and  appcdBtmeiit  of  an* 
^    othOT,  ri^  of  appeal,  see  '^Ai^eal."  & 

'  Appointment. 

1.  Altliongh,  nnder  tbe  Matnte,  t]ie  por- 
'  chaser  of  mortgaged  premises  on  foreclosure 

sale  is  entitled  to  rents  of  the  premises  or  the 
'  Talne  of  the  nse  and  occnpatlon  from  the  'time 
of  the  sale  until  redemption,  a  recover  will 
-  not  be  appointed  for  the  premises  before  the 
expiration  of  the  period  allowed  for  redemption, 
even  though  the  judgment  debtor  is  inBofvent, 
an  the  latter,  nntu  then,  is  entitled  to  the  pos- 
seanon.— West  v.  Conant,  (Cal.)  34  P.  705. 

2.  A  complaint  in  an  action  to  recover  pos- 
session of  land,  with  damages  for  witholding  it 
and  rents,  alleged  plaintiff's  ownership  of  prem- 
ises withheld  by  defendant;  that  defendant 
was  renting  the  premisea  and  collecting  the 
rents;  that  the  premises  were  mortgaged;  and 
that  plaintiff  needed  the  rents  to  pay  interest 
falling  due  on  the  mortgage.  HM  not  to  show 
grounds  saffident  for  the  appointment  of  a  re- 
c^Tw  oendlnc  tbe  action.— State  t.  8eoi»d  Jo- 
dicial  DlBtriet  Oouit,  (Mont.)  84  P.  90b. 

Bights  of  attaching  creditors. 

8.  Where  one  has  attached  property  the 
court  has  no  anthority  to  direct  a  receiTer  ap- 
pointed in  an  action  othsr  than  the  attachment 
suit  to  take  charge  of  tbe  attached  properly, 
as  the  attachment  creditor  has  not  only  a 
right  to  have  his  debt  satisfied  out  of  sach 
property,  but  to  have  tbe  sheriff  retain  it  In 
the  mean  time. — State  Superior  Court  of 
Snohomish  County,  (Wash.)  S4  P.  430. 

Iilability  for  lossm. 

4.  Where  goods,   under  an  order  of  the 

court  procured  by  the  parties  in  interest,  are 
sold  at  auction  at  a  loss,  the  receiver  ia  not 
rhnrgeabie  therewith.  —  Rnahworth  v.  Smith, 
(Ccio.  App.)  34  P.  482;  Appeal  of  Eskrldge,  Id. 

Power  to  make  contracts. 

6.  A  consent  order  for  the  appointment  of 
a  receiver  of  a  mercantile  partnership  provided 
that  be  might  continue  the  business  "of  the 
ija.  Jara  store,  and  replenish  the  stock  therein 
from  the  moneys  received,  until  said  stock  can 
be  sold  at  a  sood  and  reiisonable  price."  Held, 
that  the  receiv-ir  was  justified  in  buying  goods 
necessary  to  replenish  the  stock  at  30  days' 
time,  as  cnstomaiT.  liquidating  the  hills  out 
(if  the  proceeda  of  the  sales.— Roahworth  v. 
Smith,  (Colo.  App.)  34  P.  482;  Appeal  of  Esk- 
r:dge.  Id. 

BBOiSIVlNG  STOIiBN  GKDODS. 

Information — Variance. 

Where  the  information  on  which  de- 
fendant was  tried  charged  that  he  received 
stolen  property  "from  some  person  to  the  dis- 

V.34P.— 76 


trict  attomcr  unknown,**  and  the  evidence  for 
the  proaecutloo  showed  that  before  the  In- 
formation was  prepared  tbm  diatrioC  attomer 
was  informed  aa  to  who  stole  the  iKoperty, 
and  from  whom  it  was  reodTed  by  defendant, 
the  variance  is  fatal— Sault  v.  People  (Oolou 
App.)  34  P.  268. 


8BO*fBidL" 


TtoongnlMTiee, 
Becordi. 


Correcting  Journal  entry  of  conviction,  see 

"Criminal  Law,"  TO. 
Estoppd  tv,  eee  ''EBtrnmel,''  8.  4. 
On  appeal,  eee  "Appeall^-n. 
Bight  to  have  deed  recnded.  see  'KJamOkn- 

tiooal  Law,"  17. 

BodttmptloiL. 

From  execution  sale,  see  "Execution,*'  fll 
Sale  ai  equity,  see  "Mortgages,"  14. 

Bttfonnattoii. 
Of  oontiaeta,  see  '^fiquitr,"  8,  4. 

Begents,  Board  o£ 

See  *X!oUeseB  and  UniTerattiea." 
Km.KABW  AND  DISCHASQB. 

See,  also,  "Compromise;"  "Payment." 
Of  insolvent,  see  "Insolvency,"  5. 
Of  mortgage,  see  "Chattel  Hortgagea,"  6. 
Of  surety,  see  "Principal  and  Sorety,*' 

What  oonstltutes. 

1.  A  subcontractor  assigned  ta  a  creditw 
all  mon^' due  or  to  become  due  under  his  con- 
tract. When  the  creditor  presented  his  claim 
at  the  request  of  the  contractor,  who  ques> 
tioned  the  amount  due,  he  gave  a  receipt  ex- 
pressed to  be  in  full  of  all  claims  nnd»  the 
subcontract,  the  contractor  statins  that,  if  any 
more  was  due.  it  should  be  paid  irrespective 
of  the  receipt.  The  creditor  reassigned  nls  in- 
terest to  the  subcontractor.  Held,  in  an  ac- 
tion against  the  ori;:dnal  contractor  to  recover 
a  balance  alleged  to  be  due,  that  the  unau- 
tharized  receipt  given  by  the  creditor  was  not 
conclusive.— Moore  T.  Vickers,  (Cdo.  App.)  34 
P.  257. 

Ihraud  or  mistake. 

3.  In  an  action  against  a  ttenmship  com- 
pany for  personal  injuries  sustained  by  falling 
through  toe  hatchway  of  defendant's  vessel, 
defendant  pleaded  a  release  by  plaintiff,  but 
it  did  not  appear  that  anything  was  ever 
said  to  him  concerning  a  release  by  any  one  on 
hcbalf  of  defendant,  and  he  testified  be  could 
not  and  did  not  read  it  when  he  signed  it.  An 
employe  of  defendant  read  it  to  plaintiff's  wife, 
who  could  not  read  it,  and  she  testified  that 
from  what  he  read,  and  from  his  explanation  of 
it,  ahe  was  led  to  believe  it  was  simply  a  re- 
ceipt, and  that  on  her  request  plaintiff  sismed  it. 
Such  employe  was  a  witness,  but  did  not  testif^ 
about  reading  the  paper  to  plaintiffs  wife. 
Hrld,  that  the  court  properly  charged  that  plain- 
tiff was  not  bonnd  by  the  release  unless  he  had 
knowledge  of  itn  contents  or  ^purport,  or  had 
the  means  of  such  knowledge.— Smith  v.  Oc<>i- 
dental  &  Oriental  Steamship  Co.,  (CaL)  84  P. 
81. 

Scope  of  release. 

8.  A  receipt  for  mcmey,  recited  to  be  "in 
full  settlement  of  account  as  follows:  40  cubic 
yards  stone  @  $4.r)0  per  yard."  ia  not  a  re- 
ceipt in  full  for  anythins  further  than  the  stone 

Secified.— Union  Pac,  D.  &  (i.  By.  Co.  t.  Me- 
irty,  (Oolo.  App.)  34  P.  787. 
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lent  ConTejucM." 
[Change  of  posMMion,  Me  fFmndalwt  Covrvr* 

ancefi,"  10. 
yn  cxecattoB,  Bee  "Bzecntlon,'*  4,  5. 
Parchaae  peQdente  Bte,  see  "Ua  Pendens.*' 
V'&liditr  of  contract,  see  "FisntU,  jkmtute  S. 

[Ihange  of  posBession  as  agftliiat  ored- 

Itors. 

1.  A  change  in  iweseesloii  of  tMrrels  «f 
irhiBky,  *■  agiunBt  atta<4Ung  credttora  of  the 
leller,  Is  not  accompUsbed  by  rolttng  them 
ipsrt  from  the  rest  oi  the  stodc  In  the  ■ener's 
itore,  and  marking  them  with  the  bnTei's  brand, 
—the  latter  having  then  no  room  for  them  in  his 
itore,  but  agreeing  to  remove  them  In  a  few 
la^fl,— and  the  good  faith  of  the  parties  is  im- 
material. —  Borchinell  Weinberger,  iColo. 
1pp.)  34  P.  911. 

BeTOsting  title  in  eeUer— What  is  nec- 
essary. 

S.  Where  one  who  has  sold  and  delivered 
nods  on  credit  takes  them  back  In  payment  of 
the  price,  the  transaction  Is  not  a  rescission  of 
the  sale,  as  the  sale  has  become  complete,  and 
the  title  has  vested,  but  is  a  resale  hj  the  buyer 
to  the  seller,  and  therefore  within  Oca.  9l  { 
1454,  making  a  sale  invalid  as  against  cred- 
itors and  innocent  poichaserm  where  the  ven- 
dor retainspoasesnon.  Doless  a  bfll  of  sals  la 
recorded.— Whiting  Manufff  Co.  T.  G^han, 
WaBh.)34  P.  KU. 

8.  Even  If  this  could  be  held  a  mere 
scission,  it  could  not  be  so  held  where  part  of 
the  goods  had  bean  dispoatd  of  by  the  bnyer, 
and  the  sellnr  took  hack  only  the  remalndeiv  as 
the  original  sale  could  not  be  divided  up  into 
separate  contracts  of  pnrdiaaft  of  fhe  dis«-ent 
irricles.  —  Whiting  Mannf c  Oo.  r.  Gqihart, 
fWaeh.)  S4  P.  IffiL 

Warranty. 

4.  The  fact  that  a  cMitiw*  fOT  Hie  sate  of 
sertain  engines  located  at  oertaln  plnces,  which 
the  purchasers  have  seen  and  approved,  de- 
leribes  them  as  ot  certain  horse  powers  named, 
ioee  not  render  the  seller  liable  in  damages  tf 
they  prove  to  have  less  than  snch  named  capac- 
ities, such  aTerment  bebiic  treated  aa  mere  mat- 
ter of  descrhrtkm.— Eleeb  t.  Bard,  (Wash.)  34 
P.  13a 

5.  Where  the  contract  for  the  sale  of  a 
Quantity  of  dates,  of  two  kinds,  makes  no  dis- 
tlnotioii  aa  to  the  respective  valnes  of  the  two 
klndH,  evidence  is  incompetent,  in  an  actloB  for 
the  breach  of  warranty  of  the  meFchantable 
nondition  of  ime  of  Uie  fclada,  as  furnished,  to 
ihow  that  snch  kind  vras  not  wcNrth  as  nrach  as 
the  othOT  kind.— Levi  v.  Dimmlck,  (OaL)  84  P. 
(9. 

6.  The  fact  that  part  of  a  lot  ocf  petatoes 
i!ontracted  for  as  "merchantable"  have  ^'spront- 
ed  a  little"  does  not  necesssrily  show  that  they 
*re  nnmerchaatable,  bnt,  there  being  evidence 
that  the  lot  in  Question  were  salable  for  table 
use  or  shipment,  the  question  whether  the  pur-, 
chaser  was  justifted  in  refnslDgto  reo^e  tnem 
18  for  the  jwy.— Ifaidwil  v.  Keefe,  (Cal.)  34 
P.  89, 

Warranty  of  title  — When  right  of  mo- 
tion aocmes. 

7.  The  vendee  of  a  chattel  cannot  recover 
from  his  vendor  on  the  implied  warranty  of 
title,  when  It  appears  that  not  he,  but  bis  ven- 
ilee,  was  dispossessed  of  the  chattel  by  the 
legal  owner,  and  that  he  has  not  reimburawl 
such  «ci?ond  vendee,  or  been  made  liable  by 
him  for  the  value  of  the  chattel.— Myers  v. 
Bowen,  (Colo.  App.)  34  P.  585. 

Stoppage  in  transit. 

&.  A  merchant*  having  become  insolveB^ 
ud  lost  possesrioD  of  his  stock  of  goods  by 


company,  to  which  he  had  given  a  general  or- 
der to  transfer  goods  shipped  to  him  from  the^ 
depots  to  his  storA.  He  refused  to  pay  the 
bill,  or  receive  the  goods,  explaining  ols  rea- 
sons, and  advising  the  collector  that  the  goods 
should  be  retamed  to  the  seller.  The  com- 
pany, however,  d^vered  the  goods  at  hh  M 
place  of  business,  and  acc^ted  payment  of  the 
chargeB  from  the  sheriff  in  possessloin,  who 
forthwith  levied  on  ttiem.  Seia,  that  the  trans- 
fer company  was  not  the  merchant's  agent  to 
take  and  keep  the  goods,  so  that  the  deHveir 
to  it  would  flB9d  the  transit,  and,  on  demand, 
the  seilcr  was  entitled  to  the  ri^t  of  stoMmm 
in  transitu.— Websr  t.  Baesiler,  KMo,  AwO  H 
P.  2QL 

Action  for  priee. 

9.  A  complaint  alleging  the  mie  ts  detei- 
ants  of  plaintiffs*  right,  title,  and  interest  in 
and  to  certain  personal  property,  and  seeking: 
recovsry  •/  part  of  ttie  parebase  money,  is  not 
defective  for  failure  to'  define  plaintiffs'  right 
of  the  ownership  of  the  property. — Dnxan  T. 
Meserre,  <Or.)  34  P.  648. 

10.  The  sil^tioa  at  tho  craaplaint  lliat  de- 
fendants took  possession  of  the  property  «Bdflr 
the  contract  is  not  open  to  the  eonatroction 
that  defendants  took  tortioas  poasessiae  tkmoS, 
-Dnzan  v.  Meserve.  (Or.)  34  P.  54& 

11.  In  an  action  for  the  price  of  a  thiesliiiv 
machine,  where  the  questions  whether  a  ma- 
chine sold  was  as  represented  by  the  seller, 
and  whether  there  had  been  a  retniD  of  tfie 
machine  hy  the  purchaser  and  a  resdsrion  off 
the  contract  were  involved,  testliuony  that  tbit- 
seller  had  received  it  back,  and  sold  it  to  an- 
other, in  substantially  the  same  condition,  six 
years  afterwards,  and  that  it  was  tlken  de- 
fective in  construction,  and  therefore  anfit  for- 
the  use  for  which  It  was  Intended,  was  ad- 
missible as  tending  to  stiow  that  it  was  de- 
fective and  unfit  for  use  when  first  sold.— ^ 
Anltman  &  Oa  v.  Miller,  (Eau.)  U  V,  40*. 

Bayer's  r^hta  ud  i«medlea. 

IS.  In  an  action  for  broMh  of  a  oontiact  of 
sale,  whereby  plaintiff  agreed  to  coovoy  and 
transfer  to  defradant,  at  a  oertain  date  and  for 
a  consideration  named,  certain  described  pm^ 
erty,  an  allegation  by  plaintiff  that  be  owned 
such  property  at  the  date  of  the  eeatraet  is  ia- 
material.— Kleeb  v.  Bard,  (Wash.)  34  P.  188. 

18.  Statements  by  the  owner  of  a  mining 
lease  to  one  about  to  purchase  an  interest  tnt 
he  was  aboat  to  go  east,  and  could  diquse  of 
the  lease  at  a  profit,  are  vecvlatiTe  natters 
opinion,  and  resting  on  the  future,  and  art 
not  such  ffaadtilent  statenrats  as  eonid  in- 
validate the  tale^— Beard  v.  Bmey,  (Gdlo.  Awt.^ 
34  P.  271. 

14.  A  statement  that  he  and  other  lessors 
had  secured  an  extension  of  the  lease  is  not  <^ 
a  character  to  vitiate  the  sale,  where  there- 
was  an  agreement  for  an  extension  which  waa- 
afterwards  indorsed  on  the  lease.— Bard  T. 
BUley,  (Colo.  App.)  34  P.  271. 

15b  A  false  statement  that  the  mine  was 
paying  expenses,  a  fact  which  the  owner  atone 
had  knowledge  of,  would  render  the  sale  void, 
the  statement  being  the  inducement  for  the 
purchase.— Beard  t.  BIU9,  (Oolo.  App.)  84  P. 
271. 

18.  Where  there  are  gromids  for  rescission 
of  a  sale  by  the  purchaser,  the  fact  that  he  de- 
lays returning  a  pwtlon  of  the  prc^ierty  is  im- 
material if.  when  It  is  returned,  it  Is  accepted 
by  the  other  party  without  objection  as  to 
time.— C.  Anltman  &  Co.  T.  Miller.  (Kan.)  84 
P.  40i. 

Sanitary  Blatricta. 
Police  powM-,  see  "Constitutional  Law***  28: 
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See  "CompromlBe;"  "Payment;"  **RelMwe  and 

DischarKe." 

SOHOOLS  AND  BCHOOIj  DIB- 

TBIOIS. 

School  lands,  see  "PabUc  Lands,**  7-U. 

InTeatment  of  sohool  ftmd. 

A  Bcliool  diatrict  U  a  mnntdpal  oorpora- 
tion,  witbin  the  meaning  of  Ctmst  art  16,  |  5, 
which  directs  that  the  permanent  sdiool  fnnd 
"ma^  be  invested  in  national,  state,  coantr  tx 
municipal  btmds."  HxaU  J.,  dissokting,— ntata 
w.  Orimes.  (Wash.)  M  P.  886. 

Servloe  of  FroooH. 

-See  "Writs,"  L 

SET-OFF  AND  OOUNTKH- 
OLAIBL 

When  allowable. 

1.  Defendant  agreed  to  pay  the  debts  of 
Iilalntiff  corporation,  and,  as  security,  plaintift 
conveyed  to  her  all  its  notes  and  accounts, 
merdmndise  on  hand,  and  all  its  property, 
with  certain  exceptions.  It  was  agreed  that 

Sldintift  should  endeavor  to  sell  the  merchan- 
Ise,  and  apply  the  receipts  to  the  payment  of 
-defendant,  and  that  the  prt^rty  conveyed  to 
■defendant  should  not  be  sold  at  leas  than  its 
oost  to  pllUntlff,  without  the  consent  of  plain- 
tiff's directors.  Subsequently,  defendant,  with- 
out plaintiff's  knowledge,  sold  a  portion  of  the 
goods,  and  plaintiff  sued  for  conversion.  De- 
fendant, for  answer,  set  np  the  whole  agree- 
ment; aHeged  performance  rai  her  part,  and 
that  thrae  was  due  her,  above  the  value  of  the 
property  sold,  a  large  sum;  and  prayed  an  ac- 
counting. Htid,  that  such  answer  was  a  prop- 
er counterclaim,  within  Code  Ctvll  Proc  S 
488,  providing  that  "a  cause  of  action  arising 
mat  of  the  same  transaction"  may  be  so  set  up, 
and  the  fact  that  plaintiff  alleged  no  facts  to 
show  that  the  counterclaim  arose  out  of  the 
same  transaction  did  uot  preveat  defendant 
from  setting  out  the  entire  transaction,  and 
thns  sbowlnt;  the  relation  of  her  cinim  thereto. 
—Story  &  Isham  Oomm<jrcial  Go.  v.  Story,  lOaS.) 
34  P.  671. 

Fleading. 

S.  On  a  petition  for  the  sale  of  decedent's 
land  to  pay  a  debt  due  petitioner,  a  claim  that 
the  debt  Iiad  been  paid  oy  petitioner's  use  and 
occupation  of  a  portion  of  the  estate  Is  a  counter- 
tiaim,  which  mnst  be  pleaded. — In  re  Gouts' 
EsUtCh  (GaL)  34  P.  865. 

Settlement. 

See  "Compromise;**  "Payment;**  "Belease  and 
Discharge." 

Between  partners,  see  "Partnership,"  2. 

By  executors,  see  "Executors  and  Administra- 
tors." 10. 

Severable  Oontraots. 

Sea  "Contracts,"  1-4, 

SHERIFFS  AND  CONSTABLES. 

Conditions  precedent  to  action  against  surety 
on  c-onstable's  bond,  see  "Prindpal  and  Sure- 
ty.' 9. 

Liability  In  assumpsit  for  illegal  ffees  retained, 

s>-t'  "Assumpsit,"  1.  2. 
Iti^ht  to  carry  weapons,  see  "Carrying  Wei^ 

ous." 


Oompenaation. 

1.  Laws  1881,  c  Ik  U  1.  H  prarMc  fa^ 
hsnance  of  a  Hovor  Itoensa  1^  certain  a  a 
county  or  offidals  on  pskyment  bf  Ot  t  ■ 
plicant  thwemr  of  tlw  fee  to  the  oooat;  tref 
uTtr  to  be  credited  to  the  school  fond.  6.^, 
Laws  1884,  H  2908,  2904,  provide  for 
ment  of  license  fees  and  collectlou  bj  tIh  ti.-- 
Iff.  BM  that,  under  the  Lawa  of  1861,  dm 
Is  no  iKovlslon  for  the  collefrtkm  of  tht  j«..t 
fee  hj  any  pnvon,  and,  where  the  sheriF  >- 
nntarily  collects  the  license  fee.  he  u  e:T/  •[ 
to  no  ocwnmlsston  thereon. — ^BosLZd  of  Edms  a 
of  Socono  V.  Robinson,  (S.  M.)  M  P.  2K; 

S.  Act  March  &.  18T0.   (St  ISGU-Tk  ; 
108;)  I  8;  rating  to  mhexiVm  ftas,  pmui 
that  me  sheriff  Is  entitled   to  receive,  "i: 
every  mile  necessarily  traveled  In  going  ci:. 
In  executing  any  warrant  of  arrest,  *  ■  ' 
or  for  mUeage  in  any  crimiDaJ  case  or  pnoi- 
ing,   •   •  •  thirty  centa."     St.  1887.  p. : 
I  ZlX  provides  that  the  fees  provided  k  i> 
act  shall  be  in  full  compensation,  '^nr-. . 
fnrthu-.  that  the  board  of  sapervison  thLi 
low  to  the  sheriff  his  necessaiT  expen»  !  • 
pursuing  criminals  or  transacting  soj  oisj- 
business  without  the  boundaries  of  bi^ 
ty."  Htid,  that  the  sbenff  was  not  enti(l:^.  i 
mileage  while  nosaccessfally  hunting  f« 
caped  prisoners  for  whose  arrest  be  nsd 
rants.    Broughton  v.   County  of  Ssnta  !>'- 
bara,  3  P.  877,  65  Cal.  257,  folIowed.-OTri: 
T.  Tulare  County,  (Cal.)  34  P.  519. 

S.  Where  a  sheriff  arreata  two  or  nwn  t'f 
sons  at  the  same  time  he  is  not  entitJfd  to  .- 
mileage  at  such  statutory  rate  for  esrli 
arrested.— Overall  v.  Tulare  Oouuty,  (CaL' 
P.  Bl». 

Betaining  property  imtU  payment  i 
fees. 

i.  In  order  to  Justify  a  sheriff  in  retab . 
for  his  fees,  after  notice  of  the  filing  of  ' 
bond,  property  levied  (fo,  he  should,  on  dr~  ■-- 
for  the  property,  state  the  amount  of  tu< 
and  offer  to  return  the  property  on  wji- 
thereof .— Sam  Yuen  y.  McMann.  (Gal.)  MP" 

Liabilitiea. 

S.  Where  a  irialntiff  seeks  to  smcrr*  i 

shCTiff.  for  failure  to  return  an  execntioo.  "  ■ 
execution  must  confcMTU  strictly  to  the  - 
ment  rendered,  and  if  addirional  c«st<.  ' 
have  accrnod  snbsequent  to  the  renditi'^c  c' 
judgmrat,  are  to  be  induded  in  the  nf-f- 
tbBf  should  be  Indorsed  upon  or  be  rc:>-^ 
to  in  the  execntlon  as  additional  costs.— (ila-: 
V.  Itten,  (Kan.)  34  P.  8»2. 

S.  The  supreme  court,  at  a  prior  tens.  ~ 
Pac.  200,)  decided  that  plaintiffs  were  enti:.- 
to  the  possession  of  certain  mining  claimsi  n 
ordered  that  they  be  put  into  posses«i<».  r- 
the  court  below  thereon  issued  a  writ  of  tw 
tution.    The  sheriff  made  return  to  tbe 
"that  he  found  parties  in  possession  of 
premises  that  were  not  parties  to  the  suit,  f 
who  were  claiming  the  premisee  by  locaiio:: 
der  the  laws  of  the  United  States."    He  ^ 
iff  was  cited  to  show  cause  why  he  did  iK  «- 
ecute  the  writ  of  restitution,  to  which  he  s;.;  - 
answer  that  plaintiffs  refused  to  indemniff  ti~ 
Held,  that  the  sheriff  was  not  entitled  to 
demnlty.— Ah  Kle  v.  OregMy,  adabo.)  St  P 
612. 

7.  In  an  actkm  on  a  dholff'a  bmid  tot  it- 

t«it]on,  after  the  giving  of  an  appeal  si»I 
bond,  of  property  levied  on  under  execntio:.  t 
letter  of  the  sheriff  offering  to  retnra  piui  ' 
of  the  pnmerty  was  properlr  exdaded.-^^- 
Yuen  T.ltf^ann.  (Cal.1  3AT.  80. 

Liabili^  for  aelslng  mortgaged  prop- 
erty. 

8.  Where  a  constable  removes  propert?^ 
der  attachment  against  the  mortgagor  tlifff^ 
aftv  haWng  notice  of  the  mortgagee's  rietat  ■■• 
possession,  ne  ia  a  trespasser,  and  UaUs  ibo*- 
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ir  on  hb  offldal  bond.— Newman  T.  People, 
>Ao.  App.)  S4  P.  1006. 
overs  of  deputy. 

9.  Under  Code  Proc  I  S9,  providing  that 
le  clerk  of  eonrt  or  his  deputy,  ''and  the  Bher> 
t  and  auditor,"  Bball  place  the  Jury  ballots 
I  the  box,  ana  section  61,  providlns  that,  if 
le  sheriff  or  auditor  or  t>oth  shall  not  attend 
nd  asHist,  the  clerk  may  call  in  sach  other 
)untT  officer  or  oCBcers  as  he  may  choose,  the 
epn^  sheriff  cannot  serve  in  the  sheriff'a 
lace,  wHhoat  TitlmtinK  the  panel.  Section  80, 
iTlnv  the  depnty  all  uie  powers  of  the  sheriff, 
ad  aathorinng  him  to  perform  any  of  the 
uties  prescribed  by  law  to  be  performed  by 
le  flherifl,  does  not  apply  tosnch  extraqrdt- 
UT  dntieB.— State    Payne,  (Waah.)  M  P.  817. 

Silenoe. 

Moppd  by,  see  "^Bstorattl,"  11. 

Spedal  LvwB. 

e«  *<Coiiithvtional  Law."  7-ia 

Special  Venire. 

ee  "Jmr," 

8PECJIFI0  FEBFOBUCAKOSL 
Ldeqnate  remedy  at  law. 

1.  Spedflc  performance  will  He  at  the  In- 
tance  of  the  vendor  to  enforce  a  cnntract  for 
he  parchase  of  land  where  he  alleges  and 
nakes  tender  of  a  deed  therefor,  since  the  de- 
ree  will  compel  the  acceptance  of  the  deed  aa 
rell  as  the  payment  of  money  .^-Johnston  v. 
Vadsworth,  (Or.)  34  P.  13. 

Jontraots  enforoeable. 

2.  Where,  as  an  iudncement  to  plaintiff 
o  purchase  land  through  defendant,  the  latter 
ivea  him  a  contract  By  which  he  agrees  to 
toy  the  land  from  him  within  a  certain  time 
f  plaintiff  so  derire,  such  contract  la  not  void 
or  want  of  mutaallty.  — •  Johnaton  v.  Wads- 
vorth,  (Or.)  84  P.  18. 

8.  Defendant  agreed  to  famish  the  neeee* 
ery  stone  for  a  church  bnilding  to  be  erected 
ly  plaintiff,  and  to  perform  the  masonry  work, 
mt  aft«r  doing  two-thirda  of  the  work,  and  be- 
ne paid  a  much  larger  proportion  of  the  stip- 
ilated  price,  became  Insolvent,  and  was  unable 
o  perform  his  contract.  The  stone  required 
vas  of  a  peculiar  kind  and  color,  and  coald  be 
secured  only  from  defendant's  quariTi  and  to 
lae  other  stone  to  complete  tlie  bulldmg  would 
iefltroy  Its  beauty  and  harmony.  Bad,  that 
lefendant  should  be  compelled  to  furnish  the 
rtone  necesBanr  to  complete  the  building,  and  to 
permit  plaintiff  to  enter  on  his  premises  to  pro- 
mre  sncll  stMie,  and  to  use  IiIb  derricks  at  the 
]narry  and  the  church  bollding  in  quarrying, 
transporting,  and  raising  the  stone. — Rector, 
>tc.,  of  8L  David's  Ghnrcii  t.  Wood,  (Or.)  84 
P.  1& 

Parol  oontraots. 

4.  Plaintiff,  who  purchased  land,  paying 
part  cash,  the  balance  payable  within  a  year, 
under  oral  agreement  that  he  should  have  a 
deed  thereof  on  final  payment,  cat  wood  on  the 
land  for  fuel,  but  never  entoed  Into  posses- 
sion. Before  the  year  expired,  his  grantor 
conveyed  the  land  to  defeudacits,  who  verbally 
agrMO  to  carry  out  his  coutract  with  plaintiff. 
and  an  insufficient  part  performance  by  plain- 
tlfl  to  warrant  a  decree  compelling  defendants 
to  eniTOT  the  land  to  plaintiff.— Fulton  v.  Jan- 
MD,  ( W  84  P.  331. 

StRto  IiegUlatore. 

BabmlHion  of  queations  to  conrta  fay  covenuir 
and  legialaton,  m  "Courts,"  1- 


STA^nSS  Ain>  ST  ATB  OFFZ- 
OEBS. 

Bemoral  of  offion  by  govcnuv,  m«  *X)ffioe  tnff 
Offloer," 

Admifl8l<ni  of  new  itates— Terms  of  ad- 

miflsion, 

1.  An  act  of  congress  enabling  a  territory 
to  become  a  state  has  no  binding  fcffce  on  the 
people  of  the  territorr  until  they  have  adopted 
a  constitntion,  and  the  territory  has  been  ad- 
mitted Into  the  Union;  and  then,  If.  by  their 
constitution,  the  people  have  expressed  no  dis- 
sent from  amr  proposition  contained  in  the  en- 
abling act,  they  are  bound  by  ita  provisions. 
But  u  the  constitution  contains  any  modifica- 
tion <st  any  of  the  provisions  of  the  enabling- 
act,  and  the  state  has  been  formally  admitted 
by  tbe  preeident  and  congress  into  the  Union, 
the  modified  proTislons  are  to  be  taken  as  the- 
exisUng  contract  between  the  state  and  the  fed- 
^al^^vemment— BomlM  t.  State,  (WashO  84 

a  Act  Cong.  Feb.  22,  1889.  enabling  the 
territory  of  Wasblugton  to  come  into  the  Union,, 
required  (sections  10,  11)  the  public  lands  pre- 
viously reserved  liy  Act  Cong.  March  2,  1S63,. 
for  sdiool  purposes  to  be  duposed  of  by  the 
state  in  a  specified  mann^.  The  conetitntloa. 
adopted  by  tiie  people  pursuant  to  such  act  con- 
tained a  previsfon  (artide  16,  $  2)  empowering 
the  state  legislature  to  confirm  all  previous  sales 
of  school  lands  made  in  good  faith.  Hdd  ttiat,. 
whether  or  not  It  was  the  intention  of  congress, 
by  the  enabling  act,  to  repudiate,  as  nnaathor- 
ized,  all  sales  of  school  land  made  by  the  terri- 
tory, the  state  of  Washington  could  not  question- 
the  title  of  such  purchasers,  subsequently  con- 
firmed by  the  state  legislature,  since  the  above 
constitutional  provision,  under  which  the  state 
was  admitted,  modified  the  proposition  in  the 
enabling  acL— Bourne  v.  StatOb  (Waah.)  S4  P. 
924. 

IdabUitles — Ooniuel  fees. 

8.  Gen.  BL  |  1813,  makes  It  the  duty  of 
the  state  comptroller  to  institute  and  prosecute 
all  suits  to  recover  the  debts  and  moneys  n£ 
the  state,  and  an  annual  amiropriation  for  the 
purpose  of  enforcing  the  coifectson  of  the  reve- 
nue is  placed  under  his  control.  BM,  that 
only  the  comptroller  could  employ  counsel  to 
assist  the  attorney  general  in  suing  for  delin- 
quent taxes  80  as  to  create  a  valid  obligation 

Syable  out  of  such  appropriation.  —  State  v.. 
orton^JNev.)  34  P.  318. 

4.  The  fact  that  counsel  rendered  service* 
in  such  case,  and  that  Ida  claim  therefor  waa 
approved  by  the  board  <^  examiners,  does  not 
entitle  him  to  recover,  as  Oen.  St  (  1811,  pro- 
vides that  no  claim  for  services  rendered  to  the 
state  shall  be  allowed  unless  such  services 
have  been  nedally  authorised  by  law.— State 
V.  Horton,  O^er.)  84  P.  Wi. 

Limitation  of  indebtedness. 

5.  Act  April  17,  1893.  providing  for  pay- 
ment of  materials  and  labor  in  the  completioa 
of  a  Btete  canal  by  certificates  of  Indebtednese 
to  be -issued  by  the  state  anditor,  which  may- 
be ace«>ted  by  the  state  in  payment  for  car- 
riage of  water  or  for  lands,  but  shall  not  l>e  a 
claim  against  the  state,  cannot  violate  the  con- 
stitntional  provision  limiting  state  indebted- 
ness, as  it  permits  of  no  such  Indebtedness. — 
In  re  Canal  Certificates,  (Colo.  Sup.)  34  P.  274. 

Funds  applicable  to  payoaent  of  claims. 

8.  Where,  during  a  certain  fiscal  year,  the 
governor  offers  a  reward  for  the  arrest  and 
conviction  of  certain  criminals,  and  they  are 
arrested  during  such  year,  but  not  convicted" 
till  the  following  year,  after  the  nnused  funds 
approiviated  for  rewards  for  such  previous 
year  Save  been  transferred  hy  the  state  treas- 
urer to  the  general  fund,  as  required  by  law, 
the  state  anditor  cannot  be  compelled  to  issue 
•  warrant.  In  fkvor  o<  tlw  pscaon  entitled  to 
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inlshmeDt  for  atcaHtif  oittte.— Is  re  Pmtt, 
Mo.  Sup.)  84  F.  080. 

6.  The  subject  of  fhe  net  of  HarA  80, 
■TS,  providlDg  for  th*  ezamlDatton,  and  in  cep> 
!d  oaB«s  the  winding  np,  of  banki  by  coramlH- 
>ners  appointed  for  tbe  parpiwe,  is  sufficieutly 
:pres»ed  ia  its  dUf^  "The  Baok  Gommiaalon- 
f»*^  Act."— Peopto  T.  BDpeiter  Oowt,  (OaL)  84 

onstraotion. 

7  Act  March  81  1881.  (St.  1891.  p.  223.) 
ithorizine  tbt  erganlsatioa  and  creation  of 
mitarj  districts  througboat  the  atate,  and 
□powering  sncb  dietrirtB  to  iMue  boadl  for 
m  f!onslructieB  of  aewera  and  draina,  la  with- 
.  the  police  power  of  the  legialattire;  and  tbe 
)arts  will  not  assame  that  the  act  must  In- 
ude  cities  and  towns,  and  is  therefore  hi  rio* 
tion  of  Const  art.  11,  {8  6.  11-13.  which  pro- 
ibit  tbe  legislatnre  from  interfering  with  the 
lanidpai  fanctlons  of  tbe  different  cities  and 
■WHS  wltbia  the  state.— Woodward  t.  Frult- 
kle  Sanitary  DisL.  (Oal.)  84  P.  288. 

—  Inoonatstent  acts. 

8.  Two  Inconsistent  acts  were  iwssed  at 
le  aame  session  of  the  legislature,  and  were 
pprored  on  tbe  same  day.  One  act  contained 
u  emergency  clause,  ana  weat  Into  effect  Im- 
lediately  on  Its  approvalj  while  tbe  other  was 
ritbont  andi  elanse.  and  did  not  take  effect 
□til  a  later  daj.  ffdd,  that  the  Ml  cont^ning 
he  emersrency  claase  would  prevail  over  tbe 
tber.  —  Heflig  T.  City  Coundl  of  PnyaHup, 
iVamh.)  31  P.  164. 

>peratloD  and  eflfect. 

9.  An  act  ehanghig  tba  method  of  aasesstng 
raperty  tnr  taxation  in  dtlea  of  die  third  class, 
rfalch  took  effect  after  an  assessmoit  for  that 
ear  under  tbe  old  law  mi^ht  have  been  made, 
ut  before  It  was  in  fact  uiadet  amlles  to  the 
aaessment  for  such  year,  though  It  does  not 
Derate  retrospect]  rely .—Heilig  t.  City  OonncU 
f  Puyallup,  (Wash.)  34  P.  KM. 

10.  Sesa.  taws  18S9,  c  255,  making  Toid  as 
0  innocent  purchasers  or  creditors  of  tbe  tsq- 
ee  all  inatruments  "now  in  existmce  or  here- 
fter  esecnted,  evldanchtg  the  conditional  sale 
f  personal  property,  and  that  retain  tbe  title 
o  tbe  same  In  the  vendor  nntil  tbe  purchase 
rice  is  paid  in  full,"  unless  deposited  in  tbe  of- 
ice  of  the  register  of  deeds  of  the-  county  In 
rbich  the  ^operty  is  kept,  does  not  reudw  mob 


InstrDnient,  bdd  by  a  person  liTlhg  In  Ranaaa 
City.  Toid  as  against  creditors  levying  attach- 
mentSt  two  and  three  daya  after  the  law  went 
into  force,  on  property  kept  in  Tbcmas  county, 
as  tbe  bolder  of  the  instrument  was  entitled  to 
a  reasonable  time  in  which  to  comply  with  the 
law.— Molise  Plow  Co.  v.  Witbam,  (Kao.)  34 
P.  761. 

Causes  of  action  already  aooroed. 

II.  CirU  Code^  I  422,  provides  that,  where 
a  poruon  Is  killed  by  tbe  wrouRful  act  of  an- 
other, an  action  may  be  broujrbt  within  two 
years  by  his  persraal  representative,  for  the 
benefit  of  decedent's  family.  Civil  Code.  | 
422a,  which  was  subsequently  enacted,  provides 
that.  If  00  personal  representative  is  appointed, 
an  action  may  be  brought  by  tbe  widow.  If 
there  be  one.  BM,  that  a  widow  could  bring 
an  action  where  her  husband  was  killed  before 
the  enactment  of  section  422a,  and  no  repre- 
sentative  was  appointed,  provided  Kbe  brouidit 
it  within  two  years;  since  section  422a  did  Mt 
create  a  new  canoe  at  action.— Berry  v.  Kansas 
City,  Ft  S.  &  M.  B.  Co..  (Kan.)  84  P.  8U0. 

Effect  of  partial  invalidity. 

la.  The  object  of  Act  April  17,  1803.  behtg 
to  expedite  the  completion  or  a  canal  anthmdsed 
and  sanctioned  by  prerloos  acts,  the  provision 
for  issuance  of  certtficates  to  be  accepted  In 
paymaot  of  the  carriage  of  water  may  stand. 
tboniA  that  as  to  land  is  InTalid.— In  re  Canal 
CertFflcates.  (Colo.  Sup.)  84  P.  274. 

J8.  A  statnte  providing,  as  Its  sole  object, 
for  the  dissolution  of  incorporated  towns  and 
cities,  for  the  purpose  of  annexing  tbdr  teirl- 
tory  to  another  city,  is  void  If  a  provision  there* 
in  for  determiniog  such  action  by  the  vote  of 
the  taxpayers  is  nnconfltltufional.  —  Town  q£ 
Vatvenle  t.  Sbattuck.  (Colo,  ^p.)  34  P.  947. 

Bepeal. 

U.  The  rule  that  a  epeeial  set.  Into  which 
any  pert  of  an  listing  general  law  has  been  In- 
corporated, Is  not  affected  by  the  repeal  of  the 
general  law  unless  the  repealing  act  refers  in 
express  terms  to  tbe  special  act,  applies  only 
where  some  particular  general  law,  or  a  section 
thereof.  Is  referred  to  in  the  special  act,  and  not 
to  cases  where  the  special  act  makes  no  sudi 
particular  reference,  but  merely  to  the  "ezist- 
log  general  law,"  or  to  the  "general  law  now 
in  force."--Newraan  v.  City  of  North  Taklma. 
(WashJ  84  P.  921. 
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1887.  di.  214  i-- 

1889.  ch.  107,  f  2  ^'^ 

1889.  ch.  131,  I  1  '"^ 

1889,  ch.  245.  f  1  >- 

1889.  ch.  255  ~ 

1893,  oh.  108  ^' 

MONTANA. 

CoNsmcnoB. 

Art.  8,  I  3  

Art  8.  f  U  2^ 

Art.  8.  1  21  

COOB  OB  ClTIL  VmOCMBCKl- 

!181  T> 
296.  8nbd.  2  l"^ 
322  1".- 
323  

I  349  

I  428  l^' 

I  495   > 

f  509  >' 

I  536  

8  716  1".' 

8 716,  et  aeg-  727  ■ 
730,  731,  754.  822-826..  4v 

CoMPiUD  Statdtbs  ISSr. 

Diy.  8,  8  302  

Div.  3,  I  516  

DiT.  4,  8  60  W 

Sbsbiok  hkm. 

1889.  p.  139.  }  4  

1889.  p.  147,  ll  a  »  l"^ 

1888.  p.  ITS.".?  2*^ 

1891,  p.  208  0^ 

1881.  BV.  236»  237,  II 1. 3..  lU 
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NEVADA. 

OoKaTiTOTioir. 

Lirt.       f  7  870 

OsKBRAL  StArmn  18SS. 

I  1811.  ISIS  316 

1045  10S7 

2724   260 

BnnoiT  Lawi. 
891,  p.  n  870 

NIW  HkXiOO. 

GmmuD  IiAVB  UBL 
1024  ;  JO 

I  152a  1622, 1624,  IBW. .  1188 
2189   4S 

I  20Q6.  2904  2QS,296 

Sbmiov  Laws. 

886-«7,  p.  230.  Amended 
by  Ijiw»  1889,  Jan.  5. .  43 
8^-87.  cb.  SO,  f  10....  29B 
S80,  H  1,  2.  Special  Ver-  _ 

dicti   48 

.888.    Jan.    6.  Sopreme 

Court  Practice   43 

891,  p.  121  636 

891,  ch.  9.  si  1,  8  296 

.891.  ch.  66,1  4  198 

omo. 

Rbtikid  SuTom  1868. 
3k.  688,  p.  1164  978 

OKLAHOMA. 
Btatutbs  1890. 
Cai.  m  wt  18, 1  22   68 

OBBOON. 

OOXtTlTUTlUJT. 

Art.  C  i  22  681 

HlZX'8  CODB. 
I  62   768 

I  102   660 

{ 388   13 
630   758 

t  637  1026 

I  731   358 

$  776.  enbd.  40   963 

H  3082,  3083   358 

i  3263  1026 


8587   854 

3669   816 

3673  867,816 

}  8690   689 

Sbmioh  Lm. 
1886,  p.  116.  I  9  081 

UTAH. 

CoMFiUD  Lura  1881. 

S  1800   B3 

il  8018,  8460  246 

Sbsuov  Lun. 
186a  p.      1 1  tt8 

WASHINGTON. 


ConiTlTDTIOK. 

16  

26  

28  

2  

4  

6  


986 

166 
926 
663 
833 
662 
926 


Aft  t  i 
Art.  2. 
Art.  2, 
Art.  7, 
Art.  8,  ! 
Art.  U. 
Art.  11. 
Art.  16, 


Cods  188L 

Ch.  88  161 

I  26   199 

1  2421.  Amended  by  Lawi 

1885^  p.  84   929 

i  2429....;.  165 

I  2430   929 

I  2432   155 

8  2877.  Amended  by  Lam 

1885-86,  p.  60   663 

I  2879   663 

HlU.*B  SlATCTBS  AK»  CODBS. 

Code  of  Proeedun, 

69.  61,  80   817 

123   473 

156    430 

ir.i  1103 

m.  8ubd.  1..  926 

387   463 

683,  684   144 

648,  651   651 

827   470 

972   &31 

S  1230  1103 

fi  1308   932 

S  1369    834 

H  1406,  1421   667 

I  1423  1102 

I  1647  317 


Obnsbal  BuTimt. 

342   662 

618  4as 

628   166 

784   212 

1397   831 

1422   138 

1454   161 

8 1668,  1670   164 
1671,  1672   651 

1663   934 

1671   928 

8  1037,  1988   662 

2415    934 

2894   132 

3124  160 

3136   920 

CiTT  CSABTBBS. 

Seattle.  Laws  1886-8a  P^  „ 

288    163 

Spokaaev  wt  2,  |  8  428 

Spokana;  art.  14,  |  225...  428 

SnuoH  Laws. 

1869.  p.  318  144 

1883,  D.  64  168 

1885-86,  p.  50  663 

1885-88.  p.  84   929 

1885-86,  p.   238.  Seattle 

City  Charter   163 

1887-88,  p.  15  934 

1887-88.  p.  221.  I  4  835 

1889^  Ik  82.  8  2  1106 

188f^.  p.  181  926 

1889-90,  p.  133   835 

1889-00,  p.  223    551 

1889-90.  p.  225.  8  6   659 

1889-90,  p.  435    426 

1S8&-00,  p.  438,  1  8   019 

1889-W,  p.  440,  I  7  919 

1889-  80,  ch.  18,  I  78   563 

1891,  p.  261   558 

1891.  eh.  140,  88  84,  101,  „ 

103-105    563 

1893,  p.  6  914,1102 

1^  p!  284.  I  11  461 

1893,  p.  386,  88  3,  4   838 

WTOBUNG. 
Rbtibbd  Btatdth  1867. 

f  2395   800 

I  2447   895 

Bbsuon  Laws. 

1888,  eh.  28   1 

1890-  01,  p.  166   953 

18"0-91,  ch.  33,  88  30,  38, 

m    1 

1880-81,  eh.  96,  8  8  1028 


Stock. 

KDled  by  locomotire,  lee  "RoUroad  Compani»," 
17. 

Of  cwporatioQ,  see  "Corporatioiu,"  21-24, 

Stoppage  in  Xraiuita. 

See  "Sale."  & 

Streets. 

See  "Municipal  CorporatioDi.'* 

STTBROGATIOir. 

Of  purchaser  at  Told  judicial  sale,  aee  "Judicial 
Sidefc*' 

When  allowed. 

Where  an  iusorance  company  has  settled 
a  km  caused  by  drea  set  out  by  a  railroad's  loco- 
motiree.  and  its  claim  against  the  railroad  compa- 
ny for  rdmboraemeot  ia  purely  equitable,  and 
can  mly  be  pleaded  on  equitable  ffronnds.  ita 


mere  arerment  that  It  has  pai6  the  loss  la  not 
enough  to  show  Its  right  to  subrogation,  the 
road^  liability  being  statutory,  without  regard 
to  the  question  of  nesIiKenoe. — Home  Ins.  Co. 
T.  Atchison,  T.  ft  S.  F.  B.  Co.,  <Colo.  Sap.)  34 
P.  281. 

SnbacriptloiL. 

To  oo^ocate  stock,  see  "Corporatloni^'*  22*  28. 

Snbstltutioiu 

Of  parties,  see  "Parties,"  7. 
See  *^rlti." 

Supersedeas. 

See  "Appeal."  89-«3. 

Surety* 

See  "Frindpal  and  Snretj.'* 
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SUBFAGOB  WATSSL 

Liability  of  railroad  oompaDy. 

Where  a  railway  company,  for  the  pur- 
pose of  properly  coastructiog  its  roadbed,  takes 
earth  from  one  part  of  its  premises  and  oses  It 
apoD  the  roadbed,  thus  leavioK  a  ditch  along 
earh  Bide  of  it,  in  the  usual  way  of  constructine 
railways  in  level  conntriee,  the  company  will 
not  be  liable  to  an  mlioiDing  landowner,  tbrouxh 
whose  premises  a  right  of  way  has  beta  proff- 
arlj  condemned  and  paid  .tat,  on  account  of  tn- 
Jtines  caused  by  surface  water,  even  thougli 
the  effect  of  such  ditches  and  roadbed  may  be 
to  prevent  surface  water,  wbieb  before  flowed 
apoD  the  land  from  coming  upon  it,  or  to  draw 
from  adjoining  land  surface  water  whiob  would 
otherwise  remaia  there,  or  to  abed  surface  wa- 
ter over  land  on  which  it  would  not  otherwise 

S.— UisBoorl  Fac  Oy.  Co.  t.  Reofro,  (Kan.) 

Snzpilae. 

Gronnd  te  new  trial,  see  "New  TWal,''  dL 

TAZAxicnr. 

See,  also,  "ConBtitntioDal  Iaw,"  28»  2ii  "BoU- 

road  Companies,"  & 

Action  far  delingaent  taxes,  see  **Limttatlon  of 
Actions,"  8,  4. 

By  cides,  see  "Munirtpal  Gorporattoiu,"  46.  47. 

Payment  of  taxes,  effect  on  adverse  peasession, 
see  "Adverse  Possession."  4. 

 on  mortgage  by  mortgagor,  see  "Mort- 
gages," 2. 

Vested  rights,  see  "Constitutional  Law,"  32. 

Taxable  persons  and  property. 

1.  Where  a  certificate  of  entry  of  pnUlc 
land  ia  procured  by  a  locator  on  a  muitary 
bounty  land  warrant,  having  a  forged  assign- 
ment therecn,  and  the  warrant  b  subsequently 
canceled  by  the  proper  department  on  account 
of  the  forgery,  and  a  pntpnt  saspended  until  a 
valid  warrant,  properly  assigned,  is  substituted, 
such  entry  does  not  give  the  locator  any  equity 
to  the  land  as  against  the  government  before 
the  new  warrant,  properly  asisi^'nfd,  is  fiimiMtied 
and  aecf^ted,  and  consequently  up  to  that  time 
the  land  Is  not  taxable.--SobJi  T.  Barr,  (Kan.) 
34  P.  880. 
Equalisation. 

3.  An  order  of  the  board  of  eqaaUxation 
finding  that  a  bank  has  omitted  property  from 
the  liat  of  its  taxable  property,  and  shouUl  be 
assessed  diereon.  and  directing  the  assessor  to 
add  such  propertr  to  its  assessment,  is  not  an 
attempt  by  tne  beard  to  add  property  to  the 
list,  and  exercine  aseessorial  powers,  but  Is  a 
dlreotion  that  the  assesi^or  make  such  addition, 
tbouxh  the  order  spec-liiea  the  value  of  the 
property  to  be  added,  and  is  authorized  by  Pol. 
Code,  }  8081,  requiring  the  assessor,  at  the  re- 
quest of  the  board,  to  list  and  asxess  property 
wUch  he  has  fniled  to  oaseas. — Security  Sav. 
Bank  ft  Trust  Co.  t.  Board  Sup'rs  Los  An- 
gelea  County,  jCal.)  34  P.  437;  Main  Street 
Sav.  Bank  &  Trost  Co.  v.  Same;  Id.;  Los  An- 
geles Sav.  Bank  v.  Same,  Id. 

a.  Pol.  Cwlt.  t  3U81,  under  wMcfa  the  as- 
seasor  is  required,  at  the  request  of  the  board 
of  eqnaliKHtion.  to  list  and  assess  properly 
which  lie  has  failed  to  assess,  which  section  the 
city  charter  of  L>o8  Angeles  makes  apitl'K^ble 
to  the  common  council,  sitting  as  a  board  of 
eqnalizatioa,  does  aoC  conUict  with  the  consti- 
tutional provisions  which  deline  the  powers  and  i 
duties  of  stnte  and  ct)unty  boards  of  e<iua]iza- 
tion.  and  wliieh  do  not  give  the  power  to  cause 
pn>periy  to  be  added  to  the  assessment  list, 
since  it  merely  pxrends  tlie  power  ojhI  duty  of 
the  assesaor. — Security  Sav.  Bank  &  Trust  Co. 
T.  Bnnrd  Sup'rs  Ijob  Aagelra  CnuittT.  (Cal.)  34 
P.  437:  Main  Street  S.iv.  Bank  &  Trust  Co. 
Same^  Id.;  Loe  Angeles  Bar.  Baak  t.  Same,  U. 


4.  A  BoUce  to  a  bank  ta  appn  befi<re  - 
board  of  equalisation,  and  show  cause  tthj 
"aaaessment  on  solvent  credits  Am^i  dc-t 

increased  from  $2,774  to  5275.000,"  safBiV  > 
informs  it  that  it  is  propowed  to  add  pr'-'-  - 
to  the  assessment. — Security  Sat.  Bank  A,  Tr  ' 
Co.  Board  Sup'rs  Los  Angeles  County,  tl  - 
34  P.  43T:  Main  Street  Bar.  Bank  ft  TmM  *  ■ 
V.  Same,  Id.;  Los  Angles  Sar.  Bank  t.  3a=^ 
Id. 

6.  A  person  appearing  before  the  bnar! 
equalization  in  response  to  a  notice^  and  » 
mitting  to  the  action  of  the  board,  waives  as* 
defect  in  the  notice.— Security  S«t.  Bank  k 
Trust  Co.  V.  Board  Sup'rs  Loa  AagUaa  Cooc 
fCat.)  34  P.  437;  Main  Street  SaT.  Bar.k  t 
Tfust  C*  T.  Baaie,  Id.;  Im  i  ngnlsa  Bsv.  Bask 
V.  Same,  Id. 

BVBiedies  for  ononeoos  tarnation. 

6.  Since  the  act  oi  1801  does  not  desrlt 
reqnite  the  taxpayer,  on  ord«r  to  skew  caix 
to  file  an  aaswtr,  as  did  the  act  of  1890.  ttr 
fact  that  an  answer  filed  in  proeeedfngs  votys 
the  fonuer  act  does  not  set  out  tbe  fads  k- 
quired  in  an  answer  by  the  Inttw  act  la  no  na- 
son  for  denying  the  taxpejrer  rdlef  frxm  n 
■nfost  overrsluatitHi.  —  Whateom  Canary  v. 
Palrbaven  Land  Go.,  (Wash^  94  P.  563. 

7.  UoDsi.  an.  i,  |  Z,  requires  ine  legi^ 
tore  to  provide  law  for  aatfom  tazatiK 
according  to  value.  Code  1881,  I  2877.  u 
amended  In  1886,  conferred  «B  boarda  of  eqaa^ 
izatioQ  power  to  hear  all  mattera 
assessments,  to  subpoena  witnesaea,  and  t: 
raise  or  rednce  appraisementa  so  aa  to  uta^ 
taxation  uniform.  Section  28T9  nroTlded  tkat 
during  the  session  of  audi  board  aay  pcftfi 
might  apply  for  oorrection  of  any  error  ia  Lt 
assessment,  and  that  fallnre  to  do  ao  wbtt^ 
bar  him  from  further  recourse  In  law  as  lo  it* 
valuation.  Laws  1889-90.  c  18,  (ceiHtitct  l; 
the  general  revenae  law,)  {  73.  prescribed  tb« 
powers  of  the  board  of  eqnaliztttion.  but  tise 
substoace  of  sucb  provisiona  of  Code  ISSl  k 
entirely  absent  from  such  act.  L^wa  180L  e. 
140.  S  84,  provUes  that  the  acMUtnr  ahall  fife 
with  the  cleik  of  the  spperior  court  of  his  «hd- 
ty  a  copy  of  the  revised  tax  Ust,  and  ibu 
ivithin  10  days  sodi  clerk  shall  iaaoe  a  au- 
tioD  to  each  delinquent  named  on  the  list,  re- 
quiring him  to  appear  within  30  days  before 
such  superior  coart,  and  show  cause  vhr  h* 
land  should  not  be  sold  to  pay  registered  taxs. 
Held  that,  !a  ease  of  excessive  vaJuatioa.  Ae 
taxpayer's  remedy  is  not  a  proceeding  bete* 
the  board  of  equalisation  to  correct  the  assM- 
ment,  but  he  may  show  socb  exceasiTe  valua- 
tion in  proceedings  under  sach  order  to  sixiw 
cause.— Whatcom  Gbnn^  t.  Valriuw  Load 
Co.,  {Wash.)  34  P.  563. 

8.  Where  a  party  defends  an  action  for 
delinquent  taxes  on  toe  ground  that  bis  prop- 
erty was  fraudulently  assessed  in  excess  nf  it* 
real  value,  he  must  ^how  by  his  answer  that 
he  has  paid  or  tendered  the  amount  which 
would  have  been  due  if  bis  proiMrty  bad  ttvu 
assessed  at  a  fair  valuation,  ana  he  must  offer 
to  pay  what  the  court  shall  find  eqnitable  and 
just;  otherwise  evidence  cannot  be  admitttd 
as  to  matters  altegt^  in  the  aaswer  fa  remrd 
to  the  unjust  diacrimlnatioDs  made  aaaiast  bio 
in  the  as>u>sHment.  Ixw  Aneeles  Conniy  v. 
Bnllerino,  (Cel.)  82  P.  S81,  affirmed.— Lns  Aa- 
geles  County  t.  Balterino,  (CaL)  84  F,  32SK 

Colleotlon. 

9.  Laws  ISOl,  S  101,  authorizes  the  county 
attorney  to  brhw  suit  to  recover  register^  db- 
paid  taxes,  naming  aa  defendants  the  owoer. 
reputed  owner,  unknown  owntx,  end  all  p«- 
sons  having  recorded  interests,  estates,  or  In- 
cumbrances, and  to  Include  in  one  soic  all  par> 
cpIs  of  land  registered  as  beloDgioic  to  the  sacoe 
owner.  Section  103  |»-ovides  that  the  emwty 
clerk  mast  issue  the  snmmona,  dcafgaatiBg  tks 
owner,  reputed  owner,  or  that  the  owaer  is  na- 
known,  aad  saeh  sommons  Is  ta  ka  ia 
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or  canDot  be  personaJlj  serred,  and  the  land  Is 
improTed.  aorvlce  maj'  be  made  «a  bdj  adoh 
pemon  residing  thereon.  Under  Mction  100, 
"dttfsndmnt"  l«  the  party  reeo^ixed  as  the  one 
wbo  mar  make  defenae.  Beld,  that  a  complaint 
in  such  suit,  which  Is  entitled  in  the  name  of 
the  county  arafoBt  the  owner  of  the  land  when 
R5weesed,  "and  the  real  estate  and  improTementB 
thoreoa.  hereinafter  described,  and  to  all  per- 
sons woo  hare  a  recorded  legnl  or  eqaltable 
Interest  therein  or  fncnmbrance  tho^n,"  and 
contains  a  statement  that  the  Hat  appended  is 
a  liat  of  resiatered  unpaid  taxes  asseeaed  to 
such  owner.  Is  sufficient,  thongh  in  the  body  of 
the  complahit  there  Is  no  allegation  aa  to  own- 
ership, in  the  absence  of  anything  therein  to 
show  that  any  other  person  was  Interested  .la 
the  propertT.— Whatcom  County  t.  FairhaTeD 
LADd  Co.,  (Wash.)  34  P.  563. 

10.  Under  St  1880,  d.  136,  morlding  that 
••any  connty,  or  dty  and  county,  where  taxes 
Bre  delinquent,  may  sue  In  its  own  name  for 
the  recoTeiy  thereof,  "whether  the  same  be  for 
county  or  dty,  or  city  and  county,  and  state 
purposes  or  taxes,  or  either  of  them,**  a  county 
may  soe  for  deHngnent  taxes  leried  for  conn^ 
parpoaes  only;  and  defendant  cannot  dahn 
that  it  ought  also  to  have  sned  for  ddinqaent 
state  taxes,  levied  in  the  same  rear,  and  not  to 
have  split  its  demand,  thus  suojecting  defend* 
ant  to  two  actions,  when  It  is  not  alleged  in 
the  answer  that  another  action  to  recorer  the 
state  taxes  Is  pending,  or  has  been  prosecuted 
to  Judgment.  Ijos  Angeles  Coantr  t.  Balleri- 
no.  (Cal.)  32  P.  SSU  affirmed.— Los  Aagdes 
Connty  t.  Ballerino,  (Cal.)  »4  P.  fti9. 

11.  St  1880,  p.  136.  providing  that  an; 
county  "may  sue  tn  its  own  name  for  the  rtr 
coTery  of  delinquent  taxes,"  whether  sncb 
taxes  be  for  county  and  state  pnTposea,  or 
either  of  them.  Is  not  repu^ant  to  Pol.  Code, 
I  3899,  authorizing  actions  TOr  delinquent  taxes 
to  be  Drought  In  toe  name  of  the  people  in  cer- 
tain cases,  80  as  to  repeal  It  by  implication, 
and  therefore  HiB  authoritr  of  the  countT  to 
sne  is  not  exclnslTe.— Pet^le  t.  BaUerIo<s  (CaL) 
34  P  830.  »  »  ' 

ti  Pol.  Code.  I  3S99.  provides  that  the 
comptroller  may  direct  a  tax  collector  to  whom 
a  delinquent  list  has  been  delivered  not  to  pro- 
ceed further  with  the  collection  of  any  tax  on 
the  list  amomting  to  more  than  $300;  and 
that,  if  there  is  no  purchaser  In  good  faith  at 
a  tax  sale,  the  collector  mut  deUver  to  Um 
oomptroller  a  certified  copy  of  tho  entries  on 
the  delinquent  list  relative  to  such  tax,  where- 
njKin  an  action  to  collect  the  same  may  be 
broniftt  In  the  same  of  the  state.  Held,  that 
the  complaint  must  aver  that  the  property  had 
been  once  offered  for  sale,  and  a  failure  to  do 
so  is  not  cured  by  an  averment  that  defemiant 
had  iK-ocured  an  injunction  against  the  sale. — 
People  T.  BaUerino,  (Cal.)  34  P7  830. 

 One  suit  directed  against  several 

parcels. 

18.  Where  a  namher  ai  ^tttrtait  tax  liens 
are  sought  to  be  foreclosed  in  one  suit  because 
the  property  all  belougs  to  the  same  person, 
each  demand  on  each  parcel  constitutes  a  sep- 
arate demand,  and  is  enforceable  only  against 
the  laud;  and  there  should  be  no  judgment 
ag^nst  the  owner  for  the  aggregate  taxes  and 
a  gross  attorney's  fee;  but  the  decree  should 
be  that  each  parcel  shall  be  sold  for  a  sum  as- 
certained, including  interest,  ^ualties,  coats, 
and  attorney's  fee,  with  accruing  costs  to  be 
added  in  the  mannw  provided  by  law.— What- 
com  Connty  T.  Fairbavcn  Land  Co.,  (Wash.) 
34  P.  5G3. 

14.  In  sadi  ease  the  attorney's  fee  sfaoold 
be  awortioned  by  assessing'  a  percentage  on 
ika  reooTecr  asalut  «adi  pasod.  ~  WbateoM 


See  "Costs,"  6.  7. 

TENANCY  Ur  COMMON. 

Payment  of  mortgage,  enforconent  against  oo- 
tenant,  see  "Mortgages,'*  6. 

Ouster  —  Eyeotmant  between  ootenanta. 

L  In  ejectment  hf  *  widow,  who  had  sold 
her  Interest  la  oommonity  property,  and  by 
her  daughter,  to  get  possession  of  their  home- 
stead right  defendant  cannot  contend  that  he 
has  not  contested  the  rljlit  of  the  daughter  to 
possession  as  a  tenant  in  common  with  tdm, 
so  that  there  has  been  no  ouster,  when  the 
complaint  avers  title  tn  plafntitFs  and  ooster 
by  defendant  and  the  answer  denies  every 
material  allegation  of  the  complaint  and 
pleads  the  statute  of  limitations,  and  when  the 
agreed  statement  or  fa^  admits  that  on  a 
given  date  the  widow,  on  behalf  of  herself 
and  daoghtw,  demanded  of  defendant  that 
they  be  let  Into  possession,  bnt  that  defendant 
refused,  and  has  sinee  withheld  possession 
from  platntifEi.— Phdan  v.  Sndth.  (Gal.)  M  P. 
007. 

License  by  one  tenant. 

8.  A  tenant  In  oommoa  cannot,  as  against 
his  eotenant  give  a  Ucense  to  a  third  person 
to  Miter  OB  the  land  held  In  common.— Mom  t. 
Moore,  (CaL)  84  P.  90. 

Term. 
Of  oonrt.  sse  **Coiiita,**  8. 

TWKBTTOKTKH, 

Admission  of  new  states,  see  "States  and  State 

Officer^"  1,  2. 

 transfer  of  causes,  ssa  'Vndgmsnt,**  7. 

Application  of  federal  constitution,  see  "Oonatl- 

tutionol  Law,"  14. 
Offmses  against  United  States,  by  what  hnr 

goivemed.  see  "Cowts,"  & 

Ziimitation  of  indebtedneta  of  territorip 

al  cities. 

1.  Acts  1800,  p.  225,  I  B.  TaUdates  any 

municipal  indebtedness  owing  by  any  dty  or>- 
ganized  prior  to  the  adoption  of  the  state  con- 
stitution, "when  the  only  ground  for  its  in- 
Tolidity  is  that  it  exceeds  the  amount  author- 
ised by  its  charter,"  provided  that  there  must 
be  a  popular  vote  If  the  excess  resched  be  be- 
yond 1^  per  cent.  Act  Cong.  July  30,  1880, 
limits  the  power  of  territorial  cities  to  create  in- 
debtedness to  4  per  cent,  of  their  taxable  prop- 
erty. SM,  that  the  act  of  1880  applied  to  an 
indebtedness  created  by  such  dty.  though  the 
indebtedness  was  not  only  In  excess  of  the 
amount  it  could  create  under  its  charter,  but 
in  violation  of  the  act  of  congress,  since  the 
latter  act  became  and  was  "a  part  of  the  char- 
ter" ct  every  dty  in  the  territories.— McBryde 
V.  City  of  Sinnteaano,  (Wash.)  34  P.  55U. 

2.  Such  indebtedness  bdng  one  which  the 
territorial  le^slature  could  have  anthoriied  but 
for  the  congressional  prohibition,  and  which 
congress  could  have  authorised  at  its  plennure, 
and  the  state  If-gislature  having  taken  the  place 
of  both,  the  latter  can  do  anything  that  either 
or  both  of  the  others  could  iiave  done,  and 
therefore  can  validate  such  indebtedness. — Mc- 
Bryde T.  City  of  Montesano,  (Wash.)  34  P.  658. 

Tide  Zjands. 

Power  of  dty  to  extend  streets  over,  see  "Mn- 

nidpal  Corporations,'*  21. 
SnbjtM^  to  condemnation  proeeedlags^  ses  **Bb- 

iasDt  I>oiiiain."  & 


i2ia 


INDJfiX. 


TTITH 

Of  the  MMDM  Of  eontnot,  Me  *^eDdor  end 

Pnrchuer."  4. 

Computation — ^Fraction  of  a  day. 

Id  an  action  to  recover  an  aBaeesment 
oa  corporate  Btockt  erideoce  that  the  atsesa- 
meat  was  made  on  the  same  day  that  defend- 
ant porehased  the  stock  Is  snfflcient  to  show 
that  tt  was  made  wUle  defendant  was  the 
owner  of  the  stock,  aa  it  will  not  be  preaamed 
that  the  assessment  waa  made  a  fraction  of  a 
dar  befbre  the  pnrchase.^an  Gabrid  Vallev 
Land  A  Water  Co.  t.  Dennis.  (Cal.)  84  P.  44^ 

Title. 

Bee  "QnietlnK  Title." 

Color  of,  see  "Adverse  Posseasloii,'*  8. 

Of  acta,  eee  "Statatee."  & 

Torts. 

See.  also,  "Assault  and  Battoyr  "Carriers  ^ 
•i>eeeilEr  "FerdUe  Bntrr  and  I>etainer;*' 

**HuDldrpal     Corporati<HiB;^'  "Ne^igeneef* 
"Railroad  Companies;"   "RepleTinr  "Tree- 
paas;"  "TroTer  and  OonTeralon." 
Measnre  of  damages,  see  "Damagea,"  6»  7. 

Towns. 

See  "Mnnidpal  Corporatioiis;'*  "SduKda  and 

School  Districts." 
Annexation  bj  dtiea,  see  "Mnnidpal  Cwpora- 

tions."  3. 

Liability  on  treasurer's  bond  because  of  moDOf 
lost  by  failure  of  bank,  election  of  remedies, 
eee  "Frindpal  and  Snretr."  & 

TBEBFASS. 

Injunction  against,  see  "Injanctlon,'*  9. 
Butigation  u  damages  under  general  Issue, 
"linages."  UX 

JiiBtifloation. 

1.  In  an  action  fcr  driving  to  town  ahe^ 
which  had  become  mingled  with  defendant's, 
the  latter  may  show  that  he  was  jnstified  in  ro 
driving  the  sheep  to  town,  in  order  to  separate 
them  hebm  shearing  hla  own.— Huniog  T.  Oha^ 
Tea,  (N.  M.)  84  P.  4L 

—  License. 

3.  In  each  an  action,  defmidant  may  show 
that  plaintiff  was  only  speciai  owner  of  the 
vh^ep,  and  that  he.  (defendant,)  after  driving 
them  olf,  returned  tbem  to  their  general  owner, 
and  that  plaintiff,  titongh  knowing  that  the  sheep 
were  driven  to  town,  went  there  without  at- 
tempting to  retain  their  posses^n.— -Huning  v. 
ChaTM,  (N.  U.)  84  P.  4£ 

TEIAI*. 

See,  also,  "Appeal;"  "Evidence;"  "Judgment^ 
"iuryj'*  "New  Trial;"  "Pleading^" "Prac- 
tice in  Civil  Cases;"  "Witness." 

Foww  of  court  tofbrbid  publication  of 

testimony. 

1.  Code  Civil  Proa  %  125.  providing  that 
In  certain  actions  the  court  may  direct  the  trial 
of  any  issue  of  fact  to  bo  private,  and  excluiie 
all  persone  except  the  otBoera  of  the  court,  the 
parties,  their  witnesses,  and  counsel,  does  not 
authorize  the  court  in  stich  a  case  to  forbid 

?iublicat)on  of  the  testimony.— In  re  Shortridge, 
Oal.J  31  P.  2:7. 

Beoeption  of  evidence. 

2.  After  both  parties  have  Introduced  their 
testimony,  and  the  court  has  instructed  the 
Jury,  tile  introduction  of  further  teetimoiij  ia  a 


see 


matter  wltbln  the  discretion  of  the  coiirt-9-.. 
vens  V.  ClemoKnB,  (Kan.)  34  P.  1043. 

6.  In  an  action  for  the  price  at  lunbs  - 
llvered  after  April  1st,  plain  LifT  temdSai 
all  ddivered  before  waa  paid  for  to  his  b*^ 
and  the  cadiier  teetUed  tiiat  he  had  reafin4 
two  statementa  in  Mardi  and  Ajprti,  an4  H 
lected  them  from  defendant.    I>efendant  pr^i- 
ed  payment  of  the  balance,  and  prodoeud 
checks  dated  in  June,  payable  to  plaintiZ 
bearer,  and  indorsed  and  collected  ni  hU  yir- 
ner,  and  atated  tliat  the  statanmta  h^  hf  t» 
bank  were  paid  to  the  cashier.    Plaintiff,  ic  > 
buttal,  recalled  the  caahler.  who  testifisi 
on  examining  the  books  further  be  fbnod  "ir. 
the  Mardi  statement  had  not  beep  piid  i 
him.  but  that  the  collection  reciatcr  shs*K 
payments  on  it,  and  plalntiff*8  ledger  accos: 
credits  ctHTesponded  in  amount  and  date  r1 
the  two  checks  produced  by  defendaoL  BU 
that  to  allow  the  ecvrection  of  tib«  e^ieu^ 
for  plaintiff  on  the  rebuttal  waa  withia 
court's  dlacretion.— De  Remer  t.  PaAer,  (C«.. 
Sup.)  84  P.  080. 

4.  Whwe  defendant  In  an  aethm  <»  t 
falls  to  take  advantage  of  plaintUTa  t^vt  u 
put  the  note  In  evidence,  by  movlns  f or  t  a■^ 
suit  at  the  close  of  plaintuTB  caae.  bat  h!!>- 
doces  evidence  in  support  of  a  aeC-off  claiwd  ^ 
him,  it  Is  not  rev»sible  error  to  admit  the  ir* 
in  evidence  in  rebnttaL  —  Brown  t.  HiSs 
(Colo.  App  )  34  P.  91L 

5.  Where  evidence  offered   for  a  ecrtrt 

f nrpose  Is  inadmissible  for  that  poniosa  ton- 
ection  Is  not  rendered  erroneoua  br  the  its 
that  it  is  admissible  for  another  porpose,  k 
alluded  to  by  the  party  offerinf?  it.—')bs'4 
Land-Orant  Co.  v.  ttewson.  (N.  M.)  84  P.  19L 

Objections  to  erldenoe. 

B.  Unless  the  objectiona  to  the  iilislwe 
of  evidence  be  distinctly  pointed  out,  tim 
not  be  considered  on  review. — ^Howard  v.  Hov- 
ard,  (Kan.)  31  P.  1114. 

7.  Where  findings  are  waived,  evwy  ^ 
sumption  In  support  of  the  jud^zDait  most  y 
indulged,  except  such  as  are  cut  off  by  tbeaita- 
fications  of  error;  and  though  there  is  noQii:; 
in  the  testimony,  all  of  which  la  cotified  to  ^ 
in  the  record  on  appeal,  ahowlns  tlie  date 
the  ececutfon  of  a  written  instmmaiL  ttejsdc- 
ment  cannot  be  attacked  on  appeal  for  the  'a.- 
8nffiden<T  of  the  evidence  in  this  respect,  wbeie 
this  particular  ground  of  inanffitdency  ms  k: 
called  to  the  attention  of  the  trial  court  is  Ite 
s^ficationa.— Petersen  t.  Taylor.  (CaL)  SI  P. 

Argument  of  connaeL 

8.  Where  the  court  checks  Improper  r- 
marks  of  counsel  as  soon  as  hia  attoitioa  b 
called  thereto,  and  instructs  the  jury  to  disn- 
gard  them,  and  the  trial  then  proceeda  witbon 
objection,  a  reversal  of  the  Jod^inat  os  tke 
verdict  MtOTwards  rendered  cannot  be  daiad 
because  of  such  remarks  of  conuael.— Oraves  t. 
Smith,  (Wash.)  S4  P.  218. 

9.  Limitinfc  the  time  of  connsd  for  aisv- 
ment  to  45  minutes  will  not  be  conddmd  «■ 
roT.  it  not  appearing  that  tfawe  haa  hem  uj 
gross  abuse  of  the  course  dlseretlonw— 8]rtTesta 
T.  Jerome.  (Oslo.  Sup.)  84  P.  TOO. 
Inatraotlons. 

10.  It  is  not  error  to  rrfnse  Instmctkxu  eK* 
braced  In  those  pven  by  the  coort  of  its  on 
motion.— Brown  v.  Porter,  (Wash.)  34  P.  1105- 

11.  'nie  want  of  orderly  and  logical  amiun- 
ment  of  the  proportions  of  law  involved  in  ib? 
charge  of  the  court  is  not  caose  for  reversal  if 
all  of  the  propositions  of  law  fairly  appltca)> 
to  the  case  are  given  by  the  court,  in  sucd  man- 
ner as  to  fairly  inform  the  jury  of  the  rni'* 
by  which  they  are  to  be  gnided. — Atchison.  T.  & 
a.  F.  R.  Co.  V.  Calvert.  (Kan.)  34  P.  97& 

18.  Where  one  of  the  issues  in  an  action  <a 
a  contract  is  aa  to  whether  there  was  sorh  per- 
formance by  plaintiff  as  wonld  mtitle  him  n 
reooTW,  an  Instmetlon  that*  if  the  jary  be- 
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:aV)  34  P.  2ia 

18.  Where.  In  an  action  by  a  passeng^  to 
tcover  for  injnilM  nodred  from  the  apsettlng 
[  a  Btage  coach,  the  only  iasnea  were  as  to  the 
aitableaess  of  tiie  hones  and  driver,  the  court 
roperly  nfued  to  Instrnet  concerning  latent 
ef  ccts  In  the  stasek  and  concerning  the  dn^  of 
he  injured  party  to  exercise  proper  care  in  en- 
eavoring  to  recover  from  the  injair.— Enidit 
.  Pacific  Coast  Stage  Co..  (Cal.)  M  P.  SesT 

14.  When  the  court,  in  Its  general  Instmc- 
km*,  fairly  gives  the  law  applicable  to  the 
aae.  It  need  not  nve  Instractioas  asked  by  a 
•arty,  which  merMy  embody  the  same  prind- 
Aea  in  different  language.— Missouri  Pac.  By. 
3o.  T.  Hildebrand,  (KanO  84  P.  788. 

15.  An  instruction  that  proof  of  defendant's 
legligence  Is  made  out  "when"  ewtain  facta 
ire  shown  is  not  objectionable,  as  •aanming 
:hat  snch  proof  has  been  made.— Eltedim  t.  Na- 
jonal  City  &  O.  Ry.  Co.,  (Gal.)  34  P.  720;  Id. 
352. 

10.  An  instructlm  that  if  defendant  was 
gnilty  of  ne^igence,  as  charged  In  the  eom- 
olaint,  and  plaintiff  was  Injwed  tfa«reby,  the 
verdict  must  be  for  plaintiff,  is  not  erroneons  In 
Ignorii^  the  question  of  contributory  negli- 
gence, when  accompanied  by  several  instruo- 
tions  making  the  right  of  recovery  depend«kt 
on  plalntifrs  exercise  of  reasonable  care.— 
StmhemMm  t.  Southern  Pac  Oo.,  (CaL)  M  P. 
618: 

—  —  Exceptions. 

17.  An  exception  reading,  "To  said  oral  tn- 
atmctions,  and  each  and  every  part  thM«of, 
and  to  the  giving  thereof  by  the  court,  the  de- 
fendant then  ana  there  dul>  excepted,"  Is  too 
general.— Moore  t.  Moora,  (Gal.)  84  P.  90. 

 Harmless  error. 

18.  EhroT  in  an  Instruction  that  it  is  suffi- 
cient to  charge  defendants  as  partners  If  it  be 
shown  that  they  were  joint  owners  is  not  cured 
by  other  Initmctlons  cwrectly  stating  the  law, 
and  what  Is  necessary  to  make  them  liable  as 
partners.  —  Miller  T.  Vermurie,  (Wash.)  81 
P.  1108. 

Taking  artioles  to  jury  room. 

19.  On  a  dispute  between  adjoining  mine 
owners  aa  to  their  resiwetive  rights,  two  wit- 
nesBes  who  had  worked  on  the  property  made 
a  small  model,  which  they  admitted  was  not  a 
perfect  facsimile  of  the  mines,  and  the  court 
refused  to  admit  as  such,  but  did  admit  for 
the  purpose  of  explnimng  the'  testimony.  Sev- 
eral witnesses  testified  to  and  from  the  model, 
and  it  was  nsed  by  both  parties.  Held,  that  It 
was  not  error  to  permit  the  jury  to  take  the 
model  to  the  jury  room,  on  their  request. — 
Illinois  Silver  Mining  &  Milling  Co.  t.  Raff, 
(N.  M.)  34  P.  544. 

Verdict. 

2y.  A  verdict  for  a  certain  sum,  and  "inter- 
est" from  a  certain  time,  is  for  interest  to  be 
computed  at  the  legal  rate.— Duzau  v.  Meswe. 

(Or.)  34  P.  548. 

IncoDBiatency  between  general  and  spe- 
cial verdict. 

31.  Id  an  action  against  a  city  and  a  land 
comf^iiy  for  flooding  plalntifTs  land,  where  the 
special  findings  of  fuct  show  that  while  the 
dty  built  an  Insufficirnt  culvert  and  obstructed 
a  creek  near  plaintiff's  premises,  the  obstruc- 
timi  did  not  cause  nor  ctmtribute  to  the  inju- 
ricu,  a  general  verdict  against  the  dty  will  he 
rcrerseil.  —  City  of  Kansas  Gity  t.  Brai^, 
(Kan.)  34  P.  884. 

Trial  by  court — Demurrer  to  evidenoe. 

iS.  A  demarrer  to  tiie  evidence  may  be  en- 
tertained on  a  trial  by  the  eoort  without  a  jniy. 


88.  The  fact  that  findings  of  fact  and  eonelo- 
dons  of  law  were  prepared  by  counsel  at  the 
;  request  of  the  court,  and,  aftw  an  wraminadon, 
I  were  adopted,  is  not  ohjecdonabl&— Howard  T. 
j  Howard,  (Kan.)  84  P.  1114. 
I      S4.  In  an  action  for  rent  of  water  power, 
:  und»  a  lease  which  provided  that  in  case  the 
dam  and  race  controlllug  the  power  w^e  in- 
jured by  high  watet,  the  lessor  should  repair 
them  within  10  days  after  the  water  had  fallen 
to  Its  avoage  winter  stage,  jtlaintiff  alleged 
fitilnre  to  so  repair,  though  the  water  receded 
to  its  average  winter  stage  February  15th,  and 
contlnned  at  or  1>elow  such  stage  till  February 
25th,  and  defendant  denied  that  the  water  had 
so  receded.    Hdd,  that  the  court  erred  In  not 
finding  on  the  issue  so  made  as  to  the  state  of 
tte  wattf  betweoi  thoaa  dates.— Pengra  t. 
Wheeler,  (Or.)  84  P.  854. 

25.  A  judgment  will  not  be  reversed  for 
want  of  a  finding,  (v  for  a  defective  finding, 
□nless  the  finding  Is  excepted  to  or  a  finding  u 
i  requested  upon  the  omitted  point.-4>atarbre  v. 
Shallenberger,  (Nev.)  S4  P.  449. 

TROVER  Ain>  OOirVBRSION. 

liability  of  pledgee  for  eonrenloii,  see  "Pledgek" 

Defenses. 

1.  Where  the  liability  of  a  namber  of  de- 
fendants for  conversion.  If  any  eixists.  Is  sev- 
eral  as  well  as  joint,  a  defense  set  up  by  one 
that  will  defeat  plaintilTs  recovery  Is  avail- 
able for  the  other  defendants.— Stcwy  A  Isham 
Oommerdal  Oo.  t.  Sto^,  (CaL)  81  P.  671. 
 Assertioit  of  llan. 

8.  Defendant  agreed  to  pay  the  debts  of 
plnintift  corporation,  and,  as  security,  plaintiff 
conveyed  to  her  all  its  notes  and  accounts, 
merchandise  on  hand,  and  all  Its  pn^er^, 
with  certain  exceptions.  It  was  agreed  that 
plaintiff  should  endeavor  to  sell  the  merchan- 
dise, and  apply  the  receipts  to  the  payment  of 
defendant,  and  that  the  property  conveyed  to 
defendant  should  not  be  sold  at  less  than  its 
cost  to  plaintiff,  without  the  consent  of  plain- 
tifTa  directors.  Subsequently,  defendant,  with- 
out plaintifTs  knowledge,  siud  a  portion  of  the 
goods,  and  plaintiff  sued  for  convei-sion.  Held 
that,  the  actidn  being  to  recover  the  value  <Kf 
the  goods,  and  not  the  goods  themselves,  the 
right  of  defendant  to  assert  a  lien  thereon  was 
not  involved,  so  that  Civil  Code,  $  2910,  pro- 
viding that  the  wrongful  conversion  of  person- 
al property  by  a  person  holding  k  lien  tiiereon 
extinguishes  the  lien,  had  no  application,  tor, 
by  its  choice  in  Its  ftma  of  action,  plaintiff 
adopted  the  sale,  and  affirmed  the  title  fhereby 
conveyed. — Story  &  Isham  Commercial  Oo.  v. 
Story,  (Cal.)  34  P.  871. 

Damsffes. 

8.  Defendant  agreed  to  pay  the  debts  of 
plaintiff  corporation,  and,  as  security,  plaintiff 
convoyed  to  her  all  Its  notes  and  accounts, 
merchandise  on  hand,  and  all  its  property, 
with  certain  exceptima.  It  was  agreed  that 
plaintiff  should  endeavor  to  sell  the  merchan- 
dise, and  apply  the  receipts  to  the  payment  of 
defendant,  and  that  the  property  conveyed  to 
defendant  should  not  he  sold  at  less  than  its 
cost  to  plaintiff,  without  the  consent  of  plain- 
tiff's directcrs.  Subsequently,  defendant,  with- 
out plaintiff's  knowledge,  w)ld  a  portion  of  the 
gooil^,  and  plaintiff  sued  for  conversion.  The 
trial  court  found  that,  at  all  times  after  making 
the  agi-eement,  defendant  claimed  to  be  the  own- 
er of  the  property  mentioned  therein,  so  that  h^ 
making  the  sole  was  in  tmrsuancf  of  her  con- 
struction of  its  terms.  The  court  also  found 
that  she  made  the  sale  on  an  agreement  by  her 
vendee  that  he  would  pay  toe  price  on  the 


"I'leadlDft"  20,  SO. 

rerl>al  oontraots  under  elTil  Uw. 

1.  Uoder  the  drfl  law.  m  cztathiir  In  the 
erritor7  of  New  Mexico  in  1868,  a  verbal  con- 
ract  for  the  sale  of  real  estate.  accotHDanied 
17*  dcliverr  of  posseaaton.  could  be  enforced. 

3a.  Dawson,  i^M-fM  P.  lOL 
Plie  contract — Coattnuttion. 

9.  "Where  a  bond  it  glren  for  the  perform- 
mam  Ivr  ■  rmdor  of  a  canttmiwranxras  con- 
:ract  of  aale,  which  la  referred  to  la,  and  ao 
nsde  a  part  of,  tlM  ndtala  of  Ch«  haoA,  wtSp- 
ilatlona  in  such  contract  as  to  the  times  of 
nakins  pajmenta  and  of  deUrerr  of  the  conv^- 
uice  will  control  repugnant  nroTiaious  In  the 
condition  of  the  bond.— Goucnrmn  T.  Blgelow, 
:Utah,)  34  P.  61. 

 Forfeiture. 

8.  On  an  issue  whether  D.  4eol««d  forfeit- 
ed a  contract  with  G.  for  the  aale  ef  land,  it 
appeared  that  the  contract  proTided  for  month- 
ly paj-ments,  and  fare  D.  the  option  to  declare 
it  forfeited  on  C.  s  foUnre  to  par  an  install- 
ment. That,  after  such  fallnre,  O.  cosTc^ed 
the  land  to  P.,  C.'s  father-Ui-law,  who  made 
the  foltowing  entry  in  his  books:  "1£91,  Hovem- 
ber  14,  Walter  Corbin  by  3.  L.  Perry,  12.  $872.- 
20."  That  C.  coDtinoed  to  live  on  the  land, 
and  paid  no  rent  therefor,  and  that  P.  lived 
with  bim.  P.  testified  tha.t  he  booght  the  land 
for  himself,  and  D.  testified  thdt,  when  he  sold 
the  land  to  P.,  the  lattw  asreed  to  "stand  be- 
tweeo"  D.  and  plidntUC  vrao  had  n  mortsaEe 
thereon  for  money  loaned  C.  Beld,  that  there 
was  no  forfeiture,  and  that  P.  bougbt  the  land 
for  the  nas  of  a— Gray  T.  Peny.  (Or.)  34  P. 
691. 

AasignmBOt  of  oontraot  —  Time  of  the 
essence. 

4.  'Where  It  appears  fron  a  coDtraet  for 
tfaa  sale  of  land  that  the  parties  haTS  In  fact 
acreed  that  by  faUurs  to  make  eertaln  deferred 

Kymetita  at  the  speeiSed  titoas  the  Tendea  shall 
m  the  bea^  at  Us  pbtc^mss.  the  eovrts  will 
orant  bim  no  niisf.— Ooafhiaa  t.  BiBslow, 
Tutab.)  8d  P.  fiL 

BigbSM  and  remedies. 

5.  A  coTwant  in  an  agreemoit  to  eoavey 
land,  which  provides  that  on  uoaconipUancc 
bj  tite  purchasers  with  the  terms  as  to  pay- 
ment the  aetler  aball  be  free  from  any  obum- 
tioa  to  convey,  and  Che  ourchasers  shall  forfdt 
all  right  thereto,  time  being  made  of  the  es- 
sence of  the  contract,  authorizes  the  seller  to 
avoid  the  contract  or  not,  at  his  option,  and  he 
is  not  bound  ts  tender  a  deed  except  on  pay- 
ment of  the  piioa.— Freenan  t.  GMnrold,  (Cat) 
84  P.  327. 

0.  Where  a  land  csntraet  prorides  that,  on 
noBcemplianee  by  the  purcliaaer  with  the  terms 
as  to  deferred  paymmits,  the  seller  shall  be  free 
from  any  oblimtioo  to  convey,  and  the  por- 
chuMcr  sIiaU  forfeit  ati  rights  therennder.  ex- 
ix'pt  a  right  to  occupy  the  premises  as  a  ten- 
ant of  the  seller  so  Ions  the  sums  paid  are 
equivalent  to  an  annual  rent  equal  to  12  per 
cent  per  annum  of  the  price  agrped  on, 
with  the  right  to  purdiaee  aurin;  such  time, 
the  sellw,  iyj  bringing  nn  action  to  recover  the 
nopaid  price,  waives  his  right  to  treat  the 
agri^oment  to  coiivmt  as  void,  and  hence  this 
clause,  gtving  a  right  of  oecapancy  for  a  cer- 
tain time  to  tIte  parchnso*.  wtudi  was  to  apply 
oiilv  in  case  nf  furfi'itiin-,  has  no  application. — 
Fo'emun  v.  Griswold,  (CaL)  34  P.  327. 
 Defective  title. 

7.  Defenilunt  contracted  to  give  plaintiff  a 
deed  t»  certain  property.  A  deed  with  cove- 
naati  was  given,  bnt  tiie  secretary  of  the  In- 
tKior,  on  ivveal  from  KOMe^UngB  hi  tli*  lead 


«ee«,  but  mignt  sae  to  recover  the  purchase 
money  for  breach  of  the  contract— Oolbum  v. 
Northern  Pac.  R.  Co..  (Mont.)  34  P.  1017. 

8.  Where  a  grantor  in  a  deed  with  oove- 
nant  af  artsin  has  neither  tkie  ta  nor  possession 
of  the  land  described,  the  grantee  may  imme- 
diately on  discovering  such  facts  sue  for  tiie 
price  paid,  though  the  grantor  has  in  the  mean 
time  acquired  title  to  the  land^Bondwn^  T. 
KooBs,  O^ash.)  34  F.  335. 

 Besdasion. 

&■  In  an  action  by  the  vendees  ef  land  to 
resdnd  the  contract  it  aiveared  that  deteidant 
agreed  to  pipe  water  to  the  land,  wUch  it 
failed  to  do;  that  plalntlBs  agreed  to  elear  and 
Idant  to  fruit  trees  one-half  the  land  witUn 
sev«)  months,  and  the  balance  within  a  year 
thereafter;  that  they  knew  that  water  was 
needed  as  soon  as  trees  or  vines  were  planted, 
but  they  planted  half  the  tract  durio^r  the  first 
season:  that  though  no  water  was  piped  and 
two-thirds  of  the  trees  died,  they  planted  the 
other  half  the  following  season;  and  that  they 
did  not  serve  notice  of  rescission  on  defendant 
until  th«y  had  been  in  poaaession  over  two 
yearn,  and  were  in  default  on  three  inst^- 
ments  of  the  purchase  money.  Beld,  that 
:  plaintiffs  were  not  entitled  to  rescind  becanae 
of  defendant's  fsJlnre  to  i^pe  die  watw.— -FVtnn- 
tahi  V.  Searitn^  Land  &  Water  Co.,  (Cal.)  84 
P.  497. 

10.  Tbie  fact  that  defenduit,  cross  com- 
Idafait.  asked  a  rasdMion,  and  that  ^ainttflV 
lighta,  and  all  improvements  made  ey  them, 
be  forf^ed,  as  provided  In  the  contract,  was 
Insufflcient  to  support  the  jndgment  irhen  plaln- 
tifls  anaw«ed  sodi  cross  oomplahit  only  by 
genend  denial,  instead  ai  setting  np  the  snt>- 
stance  of  their  complaint  and  assentlDg  to  ^ 
rescission.  —  Fountain  v.  Semitio^  Land  ft 
Water  Co.,  (Cal.)  M  P.  497. 

11.  Where  vendees  of  land,  as  part  consider- 
ation for  the  contract,  agree  to  make  certain 
improrem^ts  within  a  specified  time,  and  they 
do  not  make  the  improvements  themselves,  but 
procure  them  to  be  made  by  contract,  they  are 
not  ratified,  in  case  of  resdsrion  for  failure  of 
the  vendor  to  perform,  to  recover  of  the  lattw 
the  cost  of  such  improvements,  but  only  the 
reasonable  valne.— Fountain  t.  Sanltro^Xaiid 
*  Water  Co.,  (CaL)  84  P.  497. 

 Action  for  prioe. 

IS.  Plaintiff  sold  defendant  land,  and  took 
his  notes  for  the  purchase  money,  andsr  a  writ- 
ten contract  by  which  ho  agreed  to  execute  a 
good  deed  when  the  notes  rtkould  be  pakL  Aft* 
er  all  the  notes  bad  become  due,  he  sued  <»i 
them,  but  did  not  show  that  he  had  made  or 
tendered  a  deed.  EM,  that  the  making  of  the 
notes  and  contract  was  one  transaction,  and  a 
verdict  was  prororly  directed  for  defendant  be- 
cause of  plaintiff's  failure  to  perform. — ^Under- 
wood V.  Tew,  (Wash.)  34  P.  llOO. 

18.  Thongh  the  (AUgatiaa  of  dtfendant  to 

Ky  those  of  the  notes  falling  due  prior  to  the 
ft  MM,  and  prior  to  the  time  for  plaintiff  to 
convey,  was  independent  of  the  obligation  of 
plaintiff  to  convey,  and  payment  thereof  might 
nave  been  enforced  as  they  became  due,  yet 
plaintiff,  having  waited  until  the  last  matured, 
lost  the  right  to  sue  on  each  separately,  and 
could  sue  only  for  the  whole  consideration; 
such  right,  and  the  obligation  to  convey,  being 
mutual  and  depi-ntlent.  —  Underwood  v.  Tew, 
,  (Wash.)  34  P.  1100. 

Vendor's  lion. 

14.  S.  conveyed  land,  subject  to  a  mortgage, 
to  plaintiff,  by  absolute  deed,  as  security  for  a 
debt.  PlaintifF  rciiowf>d  the  niortpiiRe.  and  aft- 
erwards, without  having  his  debt  paid,  recon- 
veyed  it  to  3.*  who  was  to  eeU  it,  and  pay 
'  plaindff.  S.  conveyed  it  to  his  wife,  and  she 
'  conv^ed  It  to  D.*  who  had  so  nodee  of  any 


6.  Witnesses  for  plaintitE  testified  that  the 
soil  adjacent  to  the  stream  was  a  sand?  loam, 
and  defendant's  witnesses  testified  it  was  hard 
flaj,  except  la  a.  few  places,  where  an  eddy  of 
tlie  stream  had  d^towted  sand.  Surreys  of 
plaintifTs  land  showed  ponds  tfaereon  which  he 
claimed  were  filled  by  percolation,  but  the  sar- 
veys  showed  that  the  water  in  each  was  much 
hiRher  than  the  lerel  of  the  river  when  they 
were  made.  Held  to  show  that  they  were  filled 
by  nn  overflow  or  by  drainaxe,  and  not  by  per- 
colation.—Esson  V.  Wattier,  (Or.)  34  P.  758. 

6.  ^Evidence  that  before  a  former  dam  had 
l>4>en  removed  ^laintlflF  was  subject  to  malaria, 
ami  that  since  its  removal  he  was  free  from  its 
effects,  is  Insufficient  to  show  that  the  buildinx 
of  a  dam  would  make  the  atmosphere  malarial, 
where  it  further  appears  that  ail  the  settlers 
along  the  banks  of  the  stream  were  more  or 
less  subject  to  malaria;  that,  by  the  cultiva- 
tion of  the  soil,  the  health  of  the  nelffhborhood 
was  much  Improved;  and  that  there  was  a 
Mtatmant  lake  on  his  land,  which  might  have 
been  the  direct  cauBc.— Esson  Wattier,  (Or.) 
84  P.  756. 

•  Ways. 

Cnndem  nation  of  private  ways,  see  "Eminent 

Uomain,"  2. 
KKtablishmeut  of  way  of  necesdty,  record  on 

nppeal,  see  "Af^al,"  29. 
Takinic  land  for  private  way  of  necesdty,  see 

"Constitutional  Law,"  2. 

See.  also,  "Descent  and  ZHstribution;"  "Execu- 
tors and  Administrators." 

Contest  of  will,  testimony  of  physicians,  see 
"Witness,"  3,  4. 

ItlKiits  of  children  omitted,  see  "Descent  and 
Distribution."  2. 

Undue  Influence. 

1.  It  is  not  competent,  on  the  Issue  of  un- 
due inflneuce  on  the  part  of  the  proponent  wid- 
ow, to  show  that  nine  years  before  tae  will  was 
made,  and  six  years  before  their  marria^,  tes- 
tator having  then  another  wife,  he  and  pro- 
ponent went  together  on  a  camping  trip,  pro- 
t)onent  being  introduced  as  his  wife. — In  re 
Flint's  Estate,  (Cal.)  34  P.  863. 

What  constitutes  will. 

8.  An  instrument  as  follows:  "This  is  to 
serifey  that  le  levet  to  mey  wife  Real  and  per- 
Hnal  and  she  to  dispose  for  them  as  she  wis," — 
dated  and  signed,  is  not  vague  and  uncertain, 
and  devises  to  the  wife  all  the  real  and  per- 
sonal property  of  the  hnal>and.  —  Mltchdl  t. 
Donohue,  (Cel.)  34  P.  614. 
Probate. 

8.  Where  a  holographic  will  Is  offered  lor 
probate,  and  the  court  states  that  the  only  evi- 
tleiice  of  its  execution  is  that  given  in  detail  \a 
the  wife,  which,  if  believed,  would  establish 
the  will,  the  charge  is  uot  erroneouM,  as  exclud- 
ing from  the  Jury  evidence  offered  by  contest- 
ants that  deceased  did  not  mean  it  to  be  a  will, 
where  such  an  Issue  has  already  been  presented 
to  the  jury  under  proper  instructions.— Mitchell 
T.  Donohue,  (Cal.)  34  P.  614. 

 Of  foreign  will. 

4.  Hill's  Code,  $  3082,  requires  a  foreign 
will  devising  land  located  in  Oregon  to  be  ese- 
cute<l  and  proved  according  to  its  laws.  Sec- 
tion 3083  provides  that  copies  of  such  will  "aud 
the  probate  thereof  shall  l)e  recorded  as  wills 
executed  and  proved  in  Oregon,  Section  731 
provides  that  a  judicial  record  of  a  foreicn 
country  may  be  proved  by  a  copy  certified  by 
the  person  having  custody  thereof,  with  the 
seal  of  the  court  affixed,  and  with  the  judge's 

T.34P.— 77 


ing  custody  of  the  great  seal  of  the  govern- 
ment that  the  court  whooe  judicial  act  is 
certified  had  jurisdiction  to  perform  the  same. 
Held  that,  where  the  proof  on  which  foreign 
probate  of  a  foreign  will  devising  land  in  Ore- 
gon was  granted  did  not  show  that  the  alleged 
will  was  executed  and  proved  according  to  the 
laws  of  Oregon,  and  the  record  of  the  foreign 
probate  was  not  authenticated  in  accordance 
with  section  731,  such  will  was  not  entitled  to 
probate  and  record  in  Or^on. — Clay  son  r.  Clay- 
son.  (OrO  84  P.  358. 

5.  The  fact  that  such  will  and  the  foreign 
probate  thereof  were  prepared  and  certified  un- 
der amendments  to  sections  3082' and  3083  does 
not  entitle  it  to  probate  and  record  in  Oregon, 
such  amendments  not  being  in  existence  when 
testator  died,  and  the  will  —as  admitted  to  pro- 
bate in  the  foreign  country.— Clayson  t.  Clay- 
son,  (Or.)  34  P.  358. 

Contest. 

6.  When  contestant  has  closed  his  case 
without  offering  any  evidence  as  to  the  value  of 
the  estate,  it  is  error  to  exclnde  evidence  offered 
by  proponent  on  the  subject.— In  re  Flint's  Es- 
tate. (Cal.)  34  P.  863. 

7.  Under  Code  CItU  Proc.  I  1312.  requir- 
ing a  copy  of  the  opposition  to  probate  of  a 
will  to  be  served  on  petitioner  and  others  in- 
terested in  the  estate,  where  a  written  opposi- 
tion to  the  probate  of  a  will  is  filed  at  the  time 
set  for  hearing  a  petition  by  the  executor  for 

Erobate,  and  shows  personal  serrlce  thereof  on 
im,  it  is  error  to  strike  it  from  the  files,  on  bis 
motion,  on  the  ground  that  there  is  no  proof  of 
service  on  the  other  persona  iutereated.  and  to 
refuse  to  hear  proof  of  such  service,  on  the 
grouud  that  it  comes  too  late.— Stewart  T.  Hall, 
(Cal.)  34  P.  706. 

S.  Such  an  order  will  not  be  affirmed  on 
the  ground  that  afterwards,  on  motion  of  con- 
testant, the  eoart  vacated  the  order,  and  gave 
her  time  to  serve  the  opiKisition,  where  it  re- 
fused to  act  aside  an  order  admitting  the  will 
to  iH-obate  and  granting  letters  to  the  executor. 
—Stewart  t.  Hall,  (Cal.)  34  P.  70a 
i       9.  Where  a  will  is  contested  on  the  ground 
I  that  the  husband,  while  sick,  was  importuned 
I  by  his  wife  to  make  it  in  her  favor,  against  Us 
I  wishes,  the  court  properly  restricted  evidence 
I  of  the  inharmonious  life  led  by  the  parties  to 
I  the  last  three  or  four  years  of  testator's  life. — 
Mitcbell  v.  Donohue,  (Cal.)  34  P.  614. 

Construction — Duration  of  estate. 

lu.  Unda"  a  will  giving  to  testator's  wife  all 
his  property  to  expend  as  she  may  see  fit,  with 
full  power  to  dispose  of  any  or  all  of  it  as  she 
may  deem  proper,  and  with  power  to  convey 
all  interest  which  testator  might  have  in  his 
property  at  his  death,  a  provision  directing  that, 
after  the  death  of  the  wife,  certain  legacies  be 
paid  from  any  money  remaining  to  testator's 
estate,  gives  the  legatees  named  no  rights  In 
the  property  as  against  grantees  of  the  testa- 
tor's wife,— HoTey  t.  Walbank.  (Oal.)  34  P. 
G50. 

Bl^ts  of  derisees  and  legatees. 

11.  Testator  devised  the  residue  of  his  es- 
tate to  executors  named,  in  trust  for  the  edu- 
cation and  maintenance  of  two  minor  children, 
and  directed  that,  as  and  when  they  "become 
of  legal  age,"  the  shares  shall  be  turned  over 
to  them,  and,  if  either  shall  die  before  "be- 
ooining  of  age,"'  the  share  of  such  deceased 
child  shall  go  to  the  survivor.  Held  that,  in  the 
absence  of  a  statute  providing  othenvise,  such 
devisees  were  uot  entitled  to  their  resiHKttive 
shares  on  his  or  her  marringe  before  aiTlvIng 
at  the  age  of  21  years, — Montoya  de  Antonio  v. 
Miller,  (N.  M.)  34  P.  40. 

Vi.  Comp.  Laws  1884,  I  1024,  which  pro- 
vides that  "the  guardianship  over  men-  and 
women  shall  cease  with  their  marriage,"  does 
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not  entitle  certain  minor  derigees  to  receive 
their  shisire  on  marrying,  tbe  will  providinK  for 
payment  when  they  become  of  'legal  age."— 
Uontnya  de  Antonio  t.  Miller,  (N.  M.)  31  F.  40. 

WITNESS. 

See,  aUo,  "Deposition;"  "Eyidence.** 
Refreflhing  memorri  see  "Inaamnce,"  12. 

Administration  of  oath. 

1.  A  T^asal  of  the  conrt  to  admlnleter  to 
Ghinese  witnessea  an  oath  other  than  the  tisnal 
form,  a«  authorized  by  Code  Civil  Proc.  U 
2085,  20D6,  Is  not  reversible  error;  such  sec- 
ticms  not  being  mandatory,  and  it  not  appear- 
inuT  that  the  witnesses  regarded  some  other 
form  of  oath  more  binding  than  the  naual 
form.— People  v.  Green,  (CalJ  34  P.  231. 

Privileged  oommanloations. 

2.  Under  Wvil  Code,  S  323,  providing  that 
In  no  case  can  eithear  the  hnsband  or  wife  tes- 
tify concerning  any  communication  made  by 
one  to  the  otha  dnrine  the  marriage,  a  hus- 
band cannot  so  show  his  life  Interest  in  prop- 
erty standing  In  his  wife's  name.— Chicago.  K. 
&  N.  By.  Go.  T.  Ellis,  (Kan.)  34  P.  352. 

8.  A  will  contest  is  a  civil  action,  within 
the  meaning  of  Code  Civil  Proc.  1  18S1,  sobd. 
4,  ivoriding  that  in  anch  action  a  medical  man 
cannot,  wlthont  tike  patient's  consent,  be  exam- 
ined as  to  anr  information  necessarily  acqnired 
In  attending  Urn.— In  n  Flinf  i  Estate,  (Oal.) 
34  P.  868. 

 Waiver  of  privilege. 

4.  Code  Civil  Proc  f  1881.  subd.  4,  pro- 
viding that  a  physician  cannot,  without  consoit 
of  the  patient,  be  examined  as  to  any  informal* 
tion  acquired  In  attending  the  patient,  necessary 
to  enable  him  to  act.  cannot  be  waived  by  a 
contesting  heir  as  against  the  proponent  widow, 
so  that  a  physician,  in  a  will  contest  based  on 
testator's  incapacity,  can  testify  that  he  pre- 
scribed for  testator  for  mental  trouble.— In  re 
Flint's  EsUte,  (Cal.)  34  P.  863. 

Transaotions  with  decedents. 

6.  Since  Oen.  St  9  3641,  provides  that  no 
party  to  an  action  shall  be  allowed  to  testify 
m  hia  own  behalf  when  any  person  sues  or 
defends  as  the  heir  of  a  deceased  person  in  a 
suit  against  tbe  heir  of  a  decedent  to  establish 
in  pIalDtifl*s  favor  a  trust  in  land,  the  title  to 
which  is  in  decedent's  name,  plaintiff  is  dis- 
qualified  to  testify  to  his  agreement  with  dece- 
dent, on  which  the  trust  is  sought  to  be  based, 
though  the  only  person  objecting  to  the  evi- 
dence is  a  judgment  creditor  of  decedent,  who 
intervened.- Fetta  T.  Vandevler,  (Colo,  App.) 
34  P.  168. 

6.  In  an  action  by  an  executor  on  a  note, 
the  malcer  is  incompetent  to  testify  as  to  the 
transactions  out  of  which  the  note  was  given, 
under  Gen.  St.  i  3641.  relating  to  evidence  as 
to  transactions  with  decedents.— Jtmes  v.  Heu- 
ahaU,  (Colo.  App.)  34  P.  251. 

7  2  Mills'  Ann.  St.  i  4816,  providing  that 
parties  and  persons  directly  intercKted  in  an 
action  are  precloded  from  tcBtifying  therein  of 
their  own  motion,  where  the  t^posite  party 
sues  or  defends  as  an  administrator,  is  not 
applicable  in  favor  of  a  defendant  who  is  not 
sued  as  administrntor,  and  who  does  not,  by 
his  answer,  defcud  as  such.— Prewitt  t.  Lam- 
bert, (Colo.  Sup.)  34  P.  683. 

8.  When  a  person  sued  Individually  tor  the 
conversion  of  property  ondertalies  to  defend 
as  administrator,  he  must  establish  by  positive 
averment  and  proof  his  status  as  administrator, 
and  that  he  in  possessed  of  or  entitled  to  siu-h 
proi>erty,  and  ohargeable  therewith,  in  such 
capacity,  by  some  appropriate  preliminary  trial, 
before  the  opposite  party,  or  other  inter- 
ested parties,  can  properly  be  exi"lu(ied  as  wit- 
nesseB  upon  tbe  merits  of  tlie  case.— Prewitt 
T.  Lambert,  (Coio.  Sup.)  3i  P.  68^ 


Cross-examination. 

9.  Where  plaintiff,  in  an  action  on  coDtrs- 
discloses  on  his  examination  in  chief 
much  of  the  transaction  aa  leaves  an  tnf^ : 
of  the  contract's  legality,  it  is  pro/p^ 
fendant  to  bring  out,  on  croaa-examinati-^  - 
remaining  facts  and  circumstances  un-lc-r  r 
the  contract  arose,  and  which  show  ir-  C-. 
ity.— Ah  Doon  v.  Smith.  (Or.)  34  P.  1««3. 

10.  The  extent  of  cross-examinatioa  lo  ■ 
the  knowledge,  judgment,  or  bias  of  ■  v 
ness  is  within  the  discretion  of  the  trial 
—City  of  Santa  Ana  v.  Hariin.  (CaL)  34  p.  i.. 

 Hatters  gone  into  on  direct. 

11.  Where  id^ntfira  direct  OTamiiMtw  t 
an  acdou  to  recover  possessicm  of  land  sod  f  • 
the  value  of  rente  and  pro&ts  related  coIt 
the  stipulations  of  an  agreement  when-t-r 
tain  lots  were  leased,  inquiries  as  to  EdaiDt^- 
information  concerning  the  use  whidi  sad  bt-i 
made  of  such  lots  wa«  not  proper  i  iim  i  iii 
ination.— McCormick  v.  Gleim,  (Moot.)  31  I' 
1016. 

13.  In  an  action  by  a  serrant  for  postw. 

injuries  resulting  from  the  incompetency  of  E. 
a  coservant,  plaintifr  called  H.  aa  a  vitm. 
stating  that  "the  witness  would  refer  to 
time  and  place  plaintiff  fell,  for  tlie  pofpOK  c' 
fixing  the  time  and  place  of  other  evoiu  s 
connection  with  the  case,  and  doe«  not  wish  - 
make  the  witness  his  witnees  as  to  the  >t< 
he  was  doiog  at  the  immediate  time  of 
fall."  H.  then  testified  to  facta  conacct!- 
with  plaintiff's  fall.  Hdi  proper  to  aDowH.- 
be  cross-examined  as  to  the  ontirg  nmt.  -  J  - 
genson  v.  Butte  &  Montana  Oonnnadal  C 
(Mont.)  34  P.  37. 

 Of  accused. 

18.  On  a  prosecution  for  an  assmnlt  vii 
intent  to  commit  mnrder  with  a  knife,  defr:  - 
ant  testified  as  to  hda  presence  at  the  sch»- 
the  assault,  and  hU  arrest  aa  the  perpetn-  - 
thereof,   but  made   no  mention   of  any*ri  : 
happening  after  big  arrest.  Hdd  that,  - 
Fen.  Code,  (  132%  providing  that  a  deffE<!r- 
who  offers  himself  as  a  witness  can  be  tr-^- 
examined  only  as  to  "matters  about  wk. 
he  was  examined  In  chief,"  defendant  coold  ■ 
be  cross-examined  regarding  a  pistol  whit-fa  '- 
from  his  persMi  Just  after  liis  arrwt.— Pe-x 
V.  Wong  Ah  Leong,  (Gal.)  34  P.  lOS. 

Impeaohment. 

14.  As  a  foundation  for  Impeachmen:.  ir 
ness  was  asked  if  he  made  certain  stattrn-i  - 
to  V.  at  a  specified  place  "last  Jaly,"  whifb  ■ 
denied.    Held,  that  the  time  was  snffintL- 
dcfinite  to  render  admiauble  Y.'s  testfmoov 
M  P.^m'iK^"®'"*      Walters,  (WiiL 

15.  Under  Code  Proc  S  1647.  providlor  tiv 
no  witness  shall  be  excluded  by  reoaoo  of  a . 
viction  of  a  crime,  bat  such  convictioo  may  i* 
shown  to  affect  his  credibility,  only  tb  - 
crimes  which,  as  infaiuouL  were  frtna-  - 
ground  for  exclution,  may  be  shown  m  ' 
peach  a  witness'  credit,  and  of  thene  pen:  '-■ 
eeny  is  not  one.— State  t.  Payne,  (WasLi  'M  I'. 
317. 

 Contradicting  one's  own  witness. 

16.  One  is  not  conclusively  bound  by  *' ' 
statements  which  his  own  witness  may  otAi- 
and.  if  be  has  been  dec^ved  by  an  artf  h  • ' 
hostile  witness,  be  may  examine  such  witu.-«>  i« 
to  whether  he  had  not  previonaly  made  cttn'r.-; 
statements,  and  may,  in  the  diiieretion  M  \- 
court.  be  permitted  to  show  what  such  coutrtrr 
statements  were.-^tate  t.  Swtor,  (Kan.|  34  F 
1036. 

 Contradicting    collateral  mattsn 

drawn  out  on  oross-examination. 

17.  The  state,  having  asked  defendant 
crosR-examinatiou  whether  he  has  evo*  Ik^ 
confined  in  the  county  jail,  and  whether  he  h 
ever  bem  convicted  of  crime  before,  cannot  tv 
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It  hin  negative  by  proof  that  he  han  been  so 
nvii-tod  and  confined,  the  mntter  beins  <^l- 
iiTnl  and  irreleTant— iStnte     Puyoe,  (Wash.) 

t  1'.  317. 

WBITS. 

■o.  also,  "Attachment;"  "Certiorari;"  *'B3xecu- 
I  lou  ;'*  **Gamishmt>Dt ;"  "Habeas  Corpns;" 
"  I  nj  unction;"  "MaodamnB;"  "Prohibition, 
Writ  of;"  "R^Ievin;"  "Review,  Writ  of." 

•'aiver  of  objectionB,  see  "Avpeal,"  52. 
—  of  service,  see  "Appearance,"  1,  2. 

ervice  by  publication. 

1.  Under  Seas,  Iaws  1880,  c.  107.  {  2.  pro- 
idinf;  that  an  affidavit  for  service  by  pnblica- 
,oii  lunst  alleee  that  plaintifF,  with  due  dill- 
t>u<.>c,  is  nnable  to  maVe  service  of  snmmons 
a  (Ip-fendant,  an  allegation  that  defendant  is 
nonresident  of  the  state,  and  service  cannot 
o  bad  upon  him  within  the  state,  is  sufficient. 
-Washhnm  t.  Bnchannan.  (Kan.)  34  P.  1019. 

l.etuTn. 

3.  A  BherifTs  return  of  seivice  of  sammons 
•n  two  defendants  certified  that  "I  served  the 
v-ithin  summons  on  C.  bj  then  and  there  de- 
ivering  a  true  copy  of  the  original;  and  I  fur- 


ther certify  that  I  served  the  wilhin  on  L.,  on 
the  27th  day  of  March,  1801,  by  then  and  there 
delivering  to  O.  a  true  end  certified  (wpy  of 
the  originai."  Held,  that  the  return  sufficiently 
showed  that  both  services  took  place  at  the 
same  time,  and  that  the  return  was  not  de- 
fective for  failure  to  show  when  service  on  G. 
was  made.~SeneAcal  v.  Bolton,  (N.  M.)  34  P. 
440. 

8.  In  an  action  against  a  sheriff  for  the 
penalty  for  selling  property  without  notice, 
where  the  truth  of  the  Bherififs  return  was  in 
issue,  undisputed  evidence  that  the  sheriff  had 
admitted  its  falsity  was  sufficient  to  overcome 
the  prima  fade  effect  which  the  law  attached 
to  such  return.— Raker  t.  Bucher,  (Cal.)  34  P. 
654. 

4.  In  an  action  nnder  CiKle  Civil  Proc. 
6Jt2,  893,  by  an  execution  debtor  aRaiiist  a  sher- 
iff, to  recover  the  statutory  penalty  and  dam- 
ages for  selling  land  without  notice,  the  sheriff's 
return  on  the  execution,  that  he  has  ^iven  no- 
tice, is  not  conclusive  in  his  fav-tr.  Kgery  v, 
Buchanan,  5  Cal.  54,  distinguished.— Rak»  t. 
Bucher.  (Cal.)  34  P.  849. 

Wrongful  InjimotLon. 

See  "Injunction."  13. 
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